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629:2 C R IM IN A L CODR

629:2 C rim inal Solicitation.
A n n o t a t io n s  

'•j . C o n stru ctio n  w ith  o th e r  la w s
U nder th is section , if one so lic its  another to 

com m it m urder and the one so licited  does not 
kill, then the one w ho so licited  is gu ilty  of 
crim inal so licita tion . S tate  v. K ilgus 1 198(5) 
12S N H  577. 519 A2d 231.

If one solicits another to com m it m urder  
and the one s o lic ite d  d o es  k ill th e  one 
solicited  is g u ilty  o f cap ita l m urder under 
RSA (530: 1. S ta te  v. K ilgus (1986* 128 NH 
577. 519 A 2d 231.

629:3 Conspiracy.
A nnotations

2. P a r tic u la r  o f fe n se s  
A conviction for consp iracy to com m it m ur­

der w as proper w h ere  the ev id en ce, when  
read in the ligh t m ost favorable to the state, 
w as su ffic ien t for a rational tr ier  o f fact to 
conclude beyond a reasonable doubt that the 
defendant and another entered  into a con­
sp iracy to kill, and th a t three overt acts were  
carried out in furtheran ce o f the consp iracy.

Solicitation of another to com m it m urder  
m ay constitute an a ttem p t to com m it m urder  
within RSA 6 2 9 :1 w hen the defendant has 
co m p leted  all the n e c essa ry  p r e lim in a r y  
steps for the hired m urder to take place, 
btate  v. K ilgus (1986) 128 N'H 577. 519 A2d

1. C ited

C ited  in In re T in k h a m . 59 B .R . 209  
(B kricy  D .N .H . 1980); S ta te  v. Kaplan (198(5) 
128 NH u62. 517 A2d 11G2.

State v. K ilgus I19S6) 128 NH 577. 519 A2d 
231.

3. C ited
Cited in S tate v. L abonville (1985) 12(5 NH  

451, 492 A2d 1376: S ta te  v. M ayo (1985) !27  
N H  ti7, 497 A2d S53; S ta te  v. D ennehv 11985) 
127 NH 425. 503 A2d 769; In re T inkham . 59  
B.R. 209 (B krtcv . D .N .H . 1986): S ta te  v. 
Riccio (1988) 130 N F  376. 540 A2d 1239.

CH APTER 630 

H O M IC ID E

H om icide: su ffic ien cy  of evid en ce of m oth­
er’s neglect o f in fant born alive, in m inutes  
or hours im m ediately  fo llow ing unattended  
birth , to esta b lish  cu lp a b le  h o m ic id e . 40  
ALR4th 124.

L ib r a r y  R e f e r e n c e s

A L R
Corporation's crim in al liab ility  for hom i­

cide. 45 ALR 4th 1021.
H om icide by ca u sin g  v ictim 's brain-dead  

condition. 42 ALR 4tii 742,
Hom icide: physician 's w ithd raw al o f life 

supports from com atose patient. 47 ALR 4th  
18.

630:1 Capital M urder.
I. A person is guilty of capital murder if he knowing], causes the death

of:
[No changes in subparagraphs (a) and (b).]
(c) Another by criminally soliciting a person to cause said death or 

after having been crim inally solicited by another for his personal 
pecuniary gain: [Amended 19SS, 69:1. eff. April 11. 1988.]

(d) Another after being sentenced to life imprisonment without parole. 
[Added 19S8. 69:1, eff. April 11. 1988.]

II. As used in this section, a “law enforcement officer” is a sheriff or 
deputy sheriff of any county, a state police officer, a constable or police 
officer of any city or town, an official o’- employee of any prison, jail or
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L 0 M 1 C I D E 6 3 0 :1-a

corrections institution, a probation-parole officer, or a conservation officer. 
[Amended 19SS. 69:2. eff. April 11. 19SS.]

[No changes in paragraphs III—V.]
A m e n d m e n ts— 1988. Paragraph I: Made 

a m inor sty listic  change at the end of subpar.
(c> and added subpar. id).

Paragraph II: Inserted " i  probation-parole 
officer" p r e c .d in g  “or a conservation officer"  
at the end of the paragraph.

A n n o t a t io n s

la .  E lem e n ts  
In order to support a conviction under  

paragraph I o f th is section, it m ust be shown  
that the accused acted purposely to cause the 
death of another: there m ust be not only an 
intention to kill, but also a deliberate and 
prem editated design  to kill. E lbert v. Cun­
ningham . 616 F. Supp. 433 (D .N .H . 1985).

W here the evidence in a prosecution for 
attem p ted  first degree m urder indicated that 
the v ictim , a fter  perceiving her attacker and 
b eing  threatened, ran several steps before  
she w as shot in the head from behind, there  
w as su ffic ien t evidence that the defendant 
had tim e for reflection and consideration and

d e lib er a te ly  a ttem p ted  to in f lic t  a lethal 
wound on the v ictim  to w arrant subm ission  
of the charge to a jury for consideration, 
E lbert v. C unningham . 616 F. Suop. 433  
(D .N .H . 1985).

lb . C o n stru ctio n
If one so lic its another to com m it m urder  

and the one so licited  does kill, then the one 
who so lic ited  is g u ilty  of cap ita l m urder  
under this section . S tate v. K ilgus (1986) 128 
N H  577, 519 A2d 231.

If one so lic its another to com m it m urder  
and the one so licited  does not kill, then the 
one who so licited  is gu ilty  of crim in al solic­
itation under R SA  629 .2 . S ta te  v. K ilgus 
( 19S6) 128 NH  577. 519 A2d 231.

Solicitation  of another to com m it m urder 
m ay constitu te an attem pt to com m it m urder  
under RSA 6 2 9 :1 when the defendant has 
c o m p leted  a ll the n e c essa ry  p re lim in a ry  
step s for the hired m urder to take place. 
State  v. K ilgus (1986) 12S N H  577. 519 A2d 
231.

630:1-a F irst Degree M urder.
I. A person is guilty of murder in the first degree if he:

[No change in subparagraph (a).]
(b) Knowingly causes the death of

(1) Another before, after, while engaged in the commission of. or 
while attempting to commit aggravated felonious sexual assault as 
defined in RSA 682-A:2 or felonious sexual assault as defined in RSA 
632-A: 3; [Amended 198(5. 132:3. eff. Jan. 1. 1987.]

[No changes in subparagraphs (2)-(4).]
[No changes in paragraphs II and III.]
A m e n d m e n ts — 1986. P aragraph  1(b)(1): 

A m ended generally .

A n n o t a t io n s

2. E le m e n ts  
The e lem en ts of prem editation and d e lib er­

ation necessary to prove first degree m urder  
require that there be not only intention to 
kill, Inn also a deliberate and prem editated  
design to kill: such design m ust precede the 
killing  by som e appreciable space o f tim e, 
but the tim e need not be long. S tate  v. Place  
119851 126 NH 613 195 A2d 1293: S tate  v. 
Shackford U 9 8 6 i 127 NH 695. 5(16 A 2d 315.

W liiie ihe object of tiie requirem ent of pre­
m editation and deliberation, in a first degree  
m urder c h a r g e , is to ru le  out a c tio n  on

su d d en  im p u lse , no p a r ticu la r  period of 
prem editation  and deliberation  is required. 
State  v. Shackford t l9 8 6 i 127 NH 695. 506 
A2d 315.

W hether the deliberate and prem editated  
design  to kill necessary for a charge of first 
degree m urder w as formed m ust be deter­
m ined from till the circu m stan ces of the case. 
State v P lace (19851 126 N H  613. 195 A 2d 
1293: S ta te  v. Shackford (1986) 127 NH 695. 
506 A 2d 315.

la . E v id e n c e  
C ircu m sta n tia l ev id en ce  w h ich  may be 

w eighed  by the jury, in its determ ination  
w hether there w as su ffic ien t prem editation  
and deliberation  to support a charge of first 
degree  m urder, includes the character of the



H O M IC I D E 6 3 0 :5

7. E v id e n c e  8. C ited
RSA  265:87 , lis tin g  prerequ isites neces- Cited in S tate  v. P lace (1986) 128 NH 75. 

sary to ad m it blood alcohol content tests into 513 A2d 321; State v. D om inguez (1936) 128
evid en ce, app lies to an individual arrested NH 288. 512 A2d 1112; S ta te  v. Leseard
for n eg lig en t hom icide. S tate v. Dery (1985) (1986) 128 N H  495 517 A2d 1158.
126 N H  747, 496 A2d 357.

630:4 Causing or Aiding Suicide.
L i b r a r y  R e f e r e n c e s

ALR
C rim inal lia b ility  for death of another as 

resu lt o f accu sed ’s attem p t to kill se lf or 
assist anoth er’s su ic ide. 40  ALR 4th 702.

630:5 P rocedure in Capital M urder.
[No changes in paragraphs I—VIII.]
IX. Where penalty of death is imposed the sentence shall be that the

defendant be imprisoned in the state prison at Concord until the day
appointed for his execution, which shall not be within one year from the 
day sentence is passed. The punishment of death shall be inflicted by 
continuous, intravenous adm inistration of a lethal quan tity  of an 
ultrashort-acting barbiturate in combination with a chemical paralytic 
agent until death is pronounced by a licensed physician according to 
accepted standards of medical practice. [Amended 19S6, 82:1, eff. Jan. 1, 
1987.]

X. The commissioner of the department of corrections or his designee 
shall determine the substance or substances to be used and the procedures 
to be used in any execution: provided, however, that, if for any reason the 
commissioner finds it to be impractical to carry out the punishment of 
death by administration of the required lethal substance or substances, the 
sentence of death may be carried out by hanging under the provisions of 
law for the death penalty by hanging in effect December 31, 1986. [Added 
1986, 82:1, eff. Jan. 1. 1987.]

XI. An execution carried out by lethal injection shall be performed by 
a person selected by the commissioner of the department of corrections and 
trained to administer the injection. The person administering the injection 
need not be a physician, registered nurse, or licensed practical nurse 
licensed or registered under the laws of this or any other state. [Added 
1986. 82:1, eff. Jan. 1. 1987.)

XII. The infliction of the punishment of death by administration of the 
required lethal substance or substances in the manner required by this sec­
tion shall not be construed to be the practice of medicine, and any pharma­
cist or pharmaceutical supplier is authoi ized to dispense drugs to the com­
missioner of corrections or his designee, without prescription, for carrying 
out the provisions of this section, notwithstanding any other provision of 
iaw. [Added 1986, 82:1, eff. Jan. 1, 1987.]

XIII. The governor and council or their designee shall determine the 
time of performing such execution and shall be responsible for providing
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6 3 1 : 1 C R I M I N A L  C O D E

facilities for the implementation thereof. In no event shall a sentence of 
death be carried out upon a pregnant woman or a person for an offense 
committed while a minor. [Added 1986. 82:1. eff. Jan. 1, 1987.]

after  January 1. 1987. irrespective  o f the date  
sentence w a s imposed."

M a n n er  n f im p osition  o f  d e a th  s e n te n c e  
in e v e n t  o f  d ec is ion  h o ld in g  1980  a m e n d ­
m ent u n co n stitu tio n a l. 198(1. 8 2 :3 . eff. Jan.
1. 1987. provided: “If the execution  o f the  
death sen ten ce  as provided in RSA 1580:5, IX 
as am ended by this act is held uncon sliiu tion - 
cl. then the sentence of death  shall be carried  
out b . han ging, under the provisions o f  law  
for the death  penalty by h a n g in g  in effect on 
D ecem ber 81, 198(5.”

A m en d m en ts— 198(5. P aragraph IX: De­
leted "and he shall then be hanged by the 
neck until he is dead" fo llow in g  “sen ten ce  is 
passed” at the end o f the first sen tence, 
rewrote the second sen tence and deleted  the  
third sentence.

Paragraph X: Added.
Paragraph XI: Added.
Paragraph XII: Added.
Paragraph XIII: Added.
A p p lica b ility  o f  198 6  a m e n d m e n t. 1986 

S2:2. eff. Jan. 1. 1987. provided: “T his act 
shall apply to all executions carried  out on or

CHAPTER 631 

A S S A U L T  A N D  R E L A T E D  O F F E N S E S

631:1 F irst D egree Assault.
A n n o t a t io n s  

',4. C onstruction  w ith  o th e r  la w s
Im position  of co n secu tiv e  se n te n c e s  for 

first degree assault and 'he felon ious use of 
a firearm  violated constitu tional guarantee  
against double jeopardy, because the under­
ly in g  crim e of know ing assau lt w as itse lf  
enhanced by th? use of a deadly  w eapon, and 
th e  p erp e tra to r  co u ld  th e r e fo r e  not be 
properly sentenced a second tim e  for the 
felonious use of the firearm . S ta te  v. H outen- 
brink (1988) 130 NH — . 539  A 2d 714.

631:2 Second D egree Assault.
A n n o t a t io n s  

Ja. C onstitu tionality
In the context o f th is section , th e  phrase  

"under c ircu m stan ces m a n ife s t in g  an e x ­
trem e indifference to the value o f hum an life" 
in p a ra g ra p h  III o f  th e  s e c t io n  is not 
unconstitutionally vague. S ta te  v. Sau cier
(1986) 128 NH 291. 512 A2d 1120.

2a . C ir cu m sta n c es  m a n ife s t in g  e x tr e m e  
in d iffe re n c e

Second degree assault com m itted  in viola­
tion of paragraph III o f th is section requires 
proof that the c ircu m stan ces o f the crim e  
m anifest extrem e indifference: neither para­
graph III nor com mon sense lim its  the rele­
vant c ircu m stan ces to the in ju r ie s  th em ­
selves. State v. B ailey (1985) 127 N H  41(5. 503 
A2d 762.

To prove second degree assau lt com m itted  
in violation of paragraph III of th is section,

2. C ited
Cited in S tate  v. Shackford (1986) 127 NH  

695. 5U6 A 2d 315: S ta te  v . Wood (198(5) 128 
NH 739, 519 A2d 277: S ta te  v. M eanev (1987) 
129 N H  448. 529 Add 384: S ta te  v. Boaupre
(1987) 129 NH 486. 529 A2d 944; S ta te  v. 
D sllner  ! !9 » 7 i 130 NH 89. 534 A?d 396: S ta te  
v. (lu g lie im o  (1987) 130 N H  240. —  A2d

the injury or ser ies of in juries need not them  
selves threaten life. S tate  v. B a iley  (1985) 127 
NH 416. 503 A 2d 762.

U nder paragraph 111 of th is section , an 
attacker a c ts w ith ex trem e in d ifferen ce  to 
the value o f hum an life  w hen he in flic ts  any  
degree o f bodily harm  on a v ictim  and w hen  
the c ircu m stan ces of the a ttack  dem on stra te  
a b la ta n t d isr e g a r d  for th e  r isk  to  th e  
v ictim ’s life . S tate v. S au cier  11986) 128 N H  
291. 512 A 2d 1120.

In order to support a find in g  that the d e ­
fendant acted  w ith ex trem e in d ifferen ce  to 
the va lu e  o f hum an life , as p ro v id ed  in 
paragraph III of this section , it is not neces­
sary that the particu lar assau lts or in juries 
charged them selves be life  th reaten in g , but 
instead that the c ircu m stan ces of the cr im e  
m a n ife s t  e x tr e m e  in d if fe r e n c e . S ta te  v. 
Saucier (1986) 128 NH  291. 512 A 2d 1120.

For pu rp oses o f p a ra g ra p h  111 o f  th is
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630:1 Capilal Murder.
6 3 0 :1-a First Degree M urder. 
6 3 0 :1-b Second Degree Murder. 
630:2 M anslaughter.

CHAPTER 630 
H O M IC ID E

630:3 N egligen t Hom icide.
630:-) C ausing or A id ing Suicide.
630:5 Procedure in Capital M urder.
630:6 Place: W itnesses.

C r o s s  R e f e r e n c e s

Lim itation of prosecutions, see RSA 625:8.
Shooting human beings w hile hunting, see RSA 207:37.

L i b r a r y  R e f e r e n c e s

A L R  H om icide by fright or shock. -17 ALR 2d
A dm issib ility , as res gestae, of accusatory 107?.. 

utterances made by hom icide victim  before N ecessity  and effect, in hom icide prosecu-
the act. 74 ALR3d 063. tion. o f expert m edical testim ony as to cause o f

A dm issib ility  of testim ony of coroner or death. 65 ALR3d 283. 
m ortician as to cause of death in hom icide Peaee officer's liability for death or personal 
prosecution. 71 ALR3d 7.265. injuries caused by intentional force in arrest-

Corporation’s crim inal liability for homi- in g  m isdem eanant. 83 ALR3d 238. 
eide. 83 ALR2d 1117. Right of peaee officer to use deadly force in

Crirr'.ial liability fcr death resulting from attem p tin g  to arrest fleein g  felon. 83 ALR Sa
unlaw ful furnishing intoxicating liquor or 174.
drugs to another. 32 ALR3d 589. Spouse’s confession of adultery as a ffec tin g

D egree of hom icide as affected by accused’s degree of hom icide involved in k illin g  spouse
relig ious or occult belief in harm lessness o f  or his or her param our. 93  ALR3d 925.
cerem onial ritualistic acts directly causing  V alidity and construction of statute defin ing
fatal injury. 78 ALR3d 1732. hom icide by conduct m anifesting  "depraved

H om icide as affected by lapse of tim e ind ifference."25 ALR4th 311. 
between injury and death. 60 ALRSd 1323.

630:1 Capital Murder.
I. A person is guilty of capital murder if he knowingly causes the death of:

(a) A law enforcement officer acting in the line of duty:
(b) Another before, after, while engaged in the commission of, or while 

attempting to commit kidnapping as that offense is defined in RSA 633:1:
(c) Another by criminally soliciting a person to cause said death or after 

having been criminally solicited by another for his personal pecuniary gain.
II. As used in this section, a "law enforcement officer" is a sheriff or dep­

uty sheriff of any county, a state police officer, a constable or police officer of 
any city or town, an official or employee of any prison, jail or corrections 
institution, or a conservation officer.

III. A person convicted of a capital murder may be punished by death.
IV. As used in this section and RSA 630:1-a. 1-b, 2, 3 and 4, the meaning 

of "another" does not include a foetus.
V. In no event shall any person under the age of 17 years be culpable of a 

capita) murder.
H is t o r y

S ou rce . 1971, 518:1. 1974, 34:1. 1977. A m e n d m e n ts— 1977. Paragraph IJI: Chap-
440: 1, eff. Sept. 3. 1977: 588:41, eff. Sept. 16. ter 440 substituted “may" for "shall" follow ing
1977. "murder".
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HOMICIDE 630:1-a
Paragraph IV: Chapter 588 inserted "and" 

preceding "4" and deleted "and 5" thereafter.
— 1974. Amended section generally

C r o s s  R e f e r e n c e s

Appointm ent of counsel for ind igent charged w ith capital offense, see RSA 604-A: 2. 
C harging m anner of death, see RSA 601:6.
Jury trial in capital cases, see New H am pshire Constitution. Part i. A rticle 16, 
Procedure in capital murder, see RSA 630:5.
R ights of persons indicted in capital cases, see RSA 604:1 
Sentence for attem pted m urder, see RSA 651:2, Il-e.
V ictim s perm itted to speak before sentencing, see RSA 651:4-a.

1. C on stitu tionality  
This section  is not unconstitutional as a bill 

o f attainder, since it does not provide for a 
leg isla tive, rather than a judicial, determ ina­
tion of guilt. State v. M cPhail (1976) 116 NH  
140. 362 A2d 199.

A n n o t a t io n s

2. Cited
Cited in State v. Lordan (1976) 116 NH  479. 

363 A 2d 201: State v. Stew art (1976) 116 NH  
5?o, 364 A 2d 621: State v. Darcy (1981) 121 
NH 220, 427 A2d 516; P ugliese v. Perrin, 567 
F. Supp. 1337 (D .N .H . 1983), affirm ed. 731 
F.2d 85 (1st Cir. 1984).

L i b r a r y  R e f e r e n c e s

N e w  H a m p sh ire  P ra ctice  
2 N .H .P . Crim inal Practice & Procedure  

§ 857.

W est K ey N u m b er  
H om icide ®=21, 351.

CJS
Homicide §§ 29 et seq.. 433 et seq.

ALR
Wnat constitutes term ination of felony for 

purpose of felony-murder rule. 58 ALR3d 851.

630.1-a First Degree Murder.
I. A person is guilty of murder in the first degree if he:

(a) Purposely causes the death of another; or 
lb I Knowingly causes the death of:

(1) Another before, after, while engaged in the commission of. or 
while attempting to commit rape as defined in RSA 632:1 or deviate sex­
ual relations as defined in RSA 632:2, I:

(2) Another before, after, wh'le engaged in the commission of. or 
while attempting to commit robbery or burglary while armed with a 
deadly weapon, the death being caused by the use of such weapon:

(3) Another in perpetrating or attempting to perpetrate arson as 
defined in RSA 634:1. I, II, or III:

(4) The president or president-elect or vice-president or vice-president- 
elect of the United States, the governor or governor-elect of New Hamp­
shire or any state or any member or member-elect of the congress of the 
United States, or any candidate for such office after such candidate has 
been nominated at his party's primary, when such killing is motivated by 
knowledge of the foregoing capacity of the victim.
H. For the purpose of RSA 630:1-a, 1(a). “purposely" shall mean that the 

actor's conscious object is the death of another, and that his act or acts in 
furtherance of that object were deliberate and premeditated.



6 3 0 :1-a C R I M I N A L  c o m - :

III. A person convicted of a murder in the first degree shall be sen­
tenced to iife imprisonment and shall nut be eligible for parole at any time.

H is t o r y

S ou rce . 1974, 24:2. eff. April 15, 1974 R e fer e n c es  in tex t. RSA 632:1 and 632:2.
I. referred to in subpar. Itb>< 1;. w ere repealed  
by 1975,302:2 . See now RSA 632-A.

C r o s s  R e f e r e n c e s

C harging m anner of death, see RSA 601:6.
R ights of persons indicted for first degree m urder, see RSA 604:1.
Sentence for attem pted murder, see RSA 6 5 1 :2 ,11-e.
V ictim s perm itted to speak before sentencing, see RSA 651:4-a.

ANNOTATIONS

C ited. 7
C on stitu tionality . 1 
E lem en ts. 2 
In d ictm en t. 4

1. C on stitu tionality
Paragraph III of this section does not con­

stitu te cruel and unusual punishm ent, e ither  
on grounds that the sentence is dispropor­
tions! or on grounds that the sentence does not 
com port with basic notions of hum an dign ity. 
State v. Farrow (1978) 118 NH 296. 386 A2d 
808.

2. E lem en ts
As elem ents of first-degree m urder under  

paragraph II o f this section, prem editation  
and deliberation require proof beyond a rea­
sonable doubt of som e reflection and consider­
ation upon the choice to kill or not to kill, and 
the formation of a defin ite purpose to kill, and 
while the object of the requirement is to rule 
out action on sudden im pulse, no particular  
period of prem editation and deliberation is 
required. S late v. Elbert 1 1984) 125 NH 1. 4 s0  
A2d 854.

3. L esser  in c lu d ed  o ffen ses
M anslaughter is a lesser included offense of

m urder and ind ictm ent for m urder contains 
all a llegations essential to charge m anslaugh­
ter, so that one indicted for m urder may be 
convicted of m anslaughter. N ichols v. Vitek  
(19741 114 NH 453. 321 A2d 570.

4 . In d ictm en t
The word "purposely" as defined in para­

graph II of this section satisfies the common 
law m alice aforethought requirem ent in a 
first-degree m urder indictm ent. State v. Glid- 
don (1983) 123 NH  126. 459 A2d 1136.

Suprem e court would quash attem pted m ur­
der indictm ent where, by reading the ind ict­
m ent. defendant could not know w hether he 
was indicted for attem pting to purposely 
cause the death of another or for attem pting

L esser  in c lu d ed  o ffen ses , 3 
P arole. 6 
S en te n c e . 5

to know ingly cause the death of another after  
having been engaged in the com m ission of 
rape. State v. B ussiere 11978) 118 NH 659. 392 
A 2d 151.

5. S en ten ce
Perm anent isolation from the com m unity of 

persons convicted o f first-degree m urder, pre­
scribed by jiaragraph III o f this section, hears 
a rational relationship to the need to protect 
society  against m urderers. State v. Farrow  
(1978) 118 NH 296. 386 A2d 808.

6. P arole
Seeking to avert any m iscarriage nf justice  

that occurs when parole authorities release  
dangerous felons by restricting  pov.er tn re ­
lease persons convicted of first-degree m urder  
lo governor through his pardoning power 
fu rth ers sta te 's  goa l of p ro te c tin g  so c iety  
against m urderers. State v. Farrow 1 1978) 118 
NH 296. 3S6 A 2d 808.

7. Cited
Cited in State v. W illiam s (1975) 115 NH  

437, 343 A2d 29: S late  v. l^ordan Il9 7 6 i lit!  
NH 479. 363 A 2d 201: S tate  v. Breest i!9 7 6 i  
116 NH 734. 367 A2d 1320; S tate v. La Roc he 
119771 117 NH  127. 370 A2d 631: State v. 
Sm ith (1979) 119 NH 674. 4'ilj A2d 135: State  
v. Baker (1980) 120 NH  773. 424 A2d 171: 
State  v. D arcy I198H  121 NH 22o, 427 A2d  
516: In re Vernon E. (1981) 121 NH 836. 435  
A 2d 833; Roy v. Perrin ) 1982) 122 NH  88. 44 1 
A 2d 1151: State v. Lister i 1982 i 122 NH 603. 
448 A2d 395: S la te  v. Com tois (1982) 122 NH  
1173. 453 A2d 1324: S tate v. Sadvari (1983; 
123 NH 410. 462 A2d 102: State v. Hamel 
(1983) 123 NH 670. 466 A2d 555: State v. Les- 
sard (1983) 123 NH 788. 465 A2d 516,
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ing of statu tes p en a liiin g  negligent horoieido 
by operation of a motoi vehicle. 20 ALR3ci 173.

630:4 Causing or Aiding Suicide.
!. A person is guilty of causing or aiding suicide if he purposely aids or 

solicits another to commit suicide.
II. Causing or aiding suicide is a class B felony if the actor’s conduct 

causes such suicide or an attempted suicide. Otherwise it is a misdemeanor.

History

S ou rce . 1971. 518:1. eff. Nev. 1. 1973.

C r o s s  R e f e r e n c e s

Classification o f crim es, see RSA 625:9.
Sentenees. see RSA 651.
Term inal care docum ent, see RSA 137-H.

A n n o t a t io n s

1. Cited
Ct'-ed in In re Caulk (198-11125 NH  226, 480 

A 2d S3.

L ib r a r y  R e f e r e n c e s  
W est K ey N u m b e r  ALK

Suicide © =3. 4. L iability o f  one causing physical injuries as
a result o f which injured party attem pts or 
com m its suicide. 77 ALR3d 311.

Suicide §§ 4 -6 . Patient's right to refuse treatm ent allegedly
necessary to sustain life. 93 ALR3d 67.

630:5 Procedure in Capital Murder.
I. At the conclusion of all cases of capital murder and after argument of 

counsel and proper charge from the court, the jury shall retire to consider a 
verdict of guilty or not guilty without consideration of punishment.

II. If the jury returns a verdict of guilty, the court shall resume the trial 
and conduct a pre-sentence hearing before the jury at which time the only 
issue shall be the determination of punishment to be imposed, at which evi­
dence may be presented a.° to any matter that the court deems relevant to 
sentence, including the following aggravating or mitigating circumstances:

(a) Aggravating circumstances:
(1) The murder was committed by a person under sentence of 

imprisonment.
(2) The defendant was previously convicted of another murder or of a 

felony involving the use or threat of violence to the person.
(3) At the time the murder was committed the defendant also com­

mitted another murder.
(4T The defendant knowingly created a great risk of death to many 

persons.
(5) The murder was committed for the purpose of avoiding or pre­

venting a lawful arrest or effecting an escape from lawful custody.
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(0) The murder was committed for pecuniary gain.
(7) The murder was exceptionally heinous, atrocious or cruel.

(b) Mitigating circumstances:
(1) The defendant has no significant history of prior criminal activity.
(2) The murder was committed while the defendant was under the 

influence of extreme mental or emotional disturbance.
(3) The defendant acted under extreme duress or under the substan­

tial domination of another person.
(4) The capacity of the defendant to appreciate the criminality of his 

conduct or to conform his conduct to the requirement of law was substan­
tially impaired.

(5) The youth of the defendant at the time of the crime.
III. The jury shall also hear argument by the defendant or his counsel and 

the prosecuting attorney, as provided by law. regarding the punishment to 
be imposed. The prosecuting attorney shall open and the defendant shall 
conclude the argument to the jury.

IV. Upon the conclusion of the evidence and arguments, the jury shall 
retire to determine the punishment to be imposed. If by a unanimous vote 
the jury finds at least one statutory aggravating circumstance the jury may 
fix the sentence of death. The judge shall then impose the sentence fixed by 
the jury.

V. If the jury cannot, within a reasonable time, agree on the punishment 
the judge shall impose the sentence of life imprisonment without eligibility 
for parole at any time. If the trial judge is reversed on appeal because of 
error only in the pre-sentence hearing, the new trial which may be ordered 
shall apply only to the issue of punishment.

VI. In all cases of capital murder, where the death penalty is imposed, the 
judgment of conviction and the sentence of death shall be subject to auto­
matic review by the supreme court within 60 days after certification by the 
sentencing court of the entire record unless time is extended an additional 
period not to exceed 30 days by the supreme court for good cause shown. 
Such review by the suprem. court shall have priority over all other cases, 
and shall be heard in accorda :e with rules promulgated by said court.

VII. With regard to the sentence the supreme court shall determine:
(a) Whether the sentence of death was imposed under the influence of 

Passion, prejudice or any other arbitrary factor, and
Co) Whether the evidence supports the jury’s finding of an aggravating 

circumstance, as authorized by law. and
(c) Whether the sentence of death is excessive or disproportionate to the 

pen dty imposed in similar cases, considering both the crime and the 
defendant.

VIII. In addition to its authority regarding correction of errors, the court, 
W|th regard to review of death sentences, shall be authorized to:

(a) Affirm the sentence of death.
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(b) 3et the sentence aside and remand the case for resentencing by the 
tria1 judge based on the record and argument of counsel.

IX. Where penalty of death is imposed the sentence shall be that the 
defendant be imprisoned in the state prison at Concord until the day 
appointed for his execution, which shall not be within one year from the day 
sentence is passed, and that he shall be then hanged by the neck until he is 
dead. The governor and council shall determine the time and manner of per­
forming such execution, and shall be responsible for providing facilities for 
the implementation thereof. In no event shall a sentence of death be carried 
out upon a pregnant woman or a person for an offense committed while a 
minor.

History

S o u rce , 1974. 34:10. 1977, 440:2, eff. A m en d m en ts— 1977. Am ended section gen- 
Sept. 3 .1 9 7 7 . erally.

C r o s s  R e f e r e n c e s

Com m utation of death sentence, see RSA 4:23.
Respite from execution of death sentence, see RSA 4:24.
True design of punishm ent, see N ew  H am pshire Constitution. Part 1. A rticle  18.

A n n o t a t io n s  L 'n d e r  F o r m e r  RSA 607:6

C ited , 3 
R e p r iev e , 1

1. R ep r iev e  
A postponem ent o f the tim e of execution, by

reprieve, does not affect the sentence; it re­
m ains to be enforced at the end of the period 
of respite, or by a new order, if no other d ispo­
sition has been m ade of the case. £ x  parte  
Howard (1845) 17 N'H 545.

2. T im e  o f  e x ec u tio n  
The tim e designated for executing  a sen-

L ib r a r y  R e f e r e n c e s

W est K ey N u m b e r  CJS
Crim inal Law «= 999(2). Criminal Law § 1613.

630:6 Place; Witnesses. The punishment of death shall be inflicted 
within the walls or yard of the state prison. The sheriff of the county in 
which the person was convicted, and 2 of his deputies, shall be present, 
unless prevented by unavoidable casualty. He shall request the presence of 
the attorney general or county attorney, clerk of the court and a surgeon, and 
may admit other reputable citizens not exceeding 12, the relations of the 
convict, his counsel and such priest or clergyman as he may desire, and no 
others.

H istory

S o u rce . 1974 .34:10 . eff. April 15,1974.

T im e o f ex ec u tio n , 2

tenee of death is not a part of the sentence but 
sim ply an order prescrib ing the tim e when 
the sentence shall take effect. Ex parte How­
ard ( 1S45) 17 NH 545.

3. Cited
Ci'.ed in S tate  v. Long 119391 90 NH 103. 4 

A2d 865.
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Title of Act:
An Act concerning bail for persons accused of 

minor offenses L 1983. c. 423.

Library References 
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P A R T  1. O F F E N S E S  IN V O L V IN G  D A N G E R  TO T H E  P E R S O N  

CHAPTER 11. CRIMINAL HOMICIDE

WESTLAW Electronic Research 
See WESTLAW Electronic Research Guide fol­

lowing the Preface.

2C:11—1. D efin ition s

Notes of Decisions

1. Deadly weapon
Evidence '.vat insufficient to establish I ho de­

fendant possessed deadly weapon when he robbed 
cictim, so as to support conviction for armed 
robbery; although victim testified that both de­
fendant and accomplice demanded money and 
both indicated that they had a gun. and that he 
turned around and saw one of two men holding a 
newspaper, there was no evidence whatsoever to 
suggest that newspaper was fashioned or held in 
such a manner as to create reasonable impression 
on victim that newspaper concealed a gun State 
v. Hutson. 107 N l. ’ ’ 2, 526 A.2d 687 (1987).

Oral threat to use gun unaccompanied by dis­
play of any object capjble of being believed bv the 
victim to be a deadly weapon is insufficient to 
support conviction of armed robbery; hence, taxi 
driver's belief, based on passengers' demanding 
money, statement that one passenger had a Mag­
num and dnser's observing passenger holding a

newspaper, that a gun was under the newspaper 
neither converted the paper into a weapon nor 
eliminated the need for existence of some object 
Stale v Hutson. 211 N.J.Suoer. 49, 510 A .2d 7l)t>
(1986) affirmed 107 N.J. 222. 526 A ,2d 687

In prosecution for armed robbery with deadly 
weapon, evidence, including proof that defendant 
used spring action BB pistol that was loaded and 
operable, that defendant put weapon close to vic­
tim's head, and that small BB in weapon could 
cause loss or impairment of eye if fired into 
victim's eye. supported jury's finding that weapon 
was "deadly." Stale v. Mielcs. 199 N.J.Super 29, 
488 A .2d 235 (A.D.I985) certification denied 101 
N.J. 265, 501 A .2d 9JJ.

Provision in § 2043-6 relating to mandatory 
minimum sentences was inapplicable where rob­
bery was committed using "fake gun”  incapable of 
firing any bullets or other noxious things. Stale 
v. Ortiz, 187 N'.J Super. 44, 45J A .2d 567 (A D 
1482)

2C :ll-2 . Crim inal hom icide

Notes of Decisions
Instructions 12.2 
Jury questions 12.1

12.1. Jury questions 
Whether defendant actually believed in necessi­

ty of acting with deadly force to prevent immi­
nent. grave attack is question foi jury in piovecu- 
bon for homicide Stale V. Kelly. 97 N.J 178. 
478 A .2d Jb4 (1984).

12-2. Instructions 
Where there is evidence in homicide prosecu­

iion of pnor physical abuse of defendant hy vie- 
tim, jury must be told that finding of provocation 
may be premised on course of ill treatment which 
v'an induce homicidal response in person of ordi­
nary firmness and which accused reasonably be­
lieves is likely lo continue, and iury inusl he 
instructed to consider mu only victim's conduct 
and threats at time of offense. Hut also his prior
•ast de le tio n s by e tftk eou is

mistreatment of defendant. State v. Kelly. 47 
N.J 178, 478 A .2d 364 (1984).

For defendant to prevail on theory of self-de­
fense in homicide prosecution, jury need not find 
beyond reasonable doubt that defendant's belief 
was honest and reasonable, but rathei. if any 
evidence raising issue of self-defense is adduced, 
either in state's or defendant's case, then jury 
must be instructed that stale is required lo prove 
beyond reasonable doubt rV t self-defense claim 
does not accord with facts, and acquittal is re­
quired if there remains rcasonahle douht whether 
defendant acted in self-defense. State v Kelly. 47 
N.J 178. 478 A 2d 364 (1984).
13. Admissibility of evidence—In general

Stale in homicide prosecution could not bar 
introduction of expert testimony on battered wom­
an's syndrome by stipulating that defendant's fear 
of serious btnlily harm was honestly held, as pits 
might well question stipulation of honesty without 
introduction of expen tc-.nmo.tv to dispel c o m ­
mon misconceptions about battered women 
Slate v Kelly, 47 N J I7h, 478 A 2d 3t>4 t I«*x4i

-II
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2C:II-3. Murder
:i Except as provided in section 'J< ’ ! 1-1 criminal homicide constitutes murder 

when:

111 The actor purposely cause* death o r  serious bodily injury resulting in death; or 
(21 The actor knowingly causes death or serious bodily injury resulting in death;

or

(3) It is committed when the actor, acting either alone or with one or more other 
persons, is engaged in the commission of, or an attem pt to commit, or flight after  
committing or attem pting to commit robbery, sexual assault, arson, burglary, 
kidnapping or crim ’ I escape, and in the course o f  such crime or o f  immediate flight 
therefrom, any person causes the death o f  a person other than one o f the partici­
pants; except that in any prosecution under chis subsection, in which the defendant 
was not the only participant in the underlying crime, it is an affirm ative defense that 
the defendant:

(a) Did not commit the homicidal act or in any way solicit, request, command, 
importune, cause or aid the commission thereof; and 

lb) Was not armed with a deadly weapon, or any instrum ent, article or substance  
readily capable o f  causing death or serious physical injury and o f a sort not 
ordinarily carried in public places by law-abiding persons; and 

Ic) Had no reasonable ground to believe that any other participant was armed with 
such a weapon, instrument, article or substance; and 

Id) Had no reasonable ground to believe that any other participant intended to 
engage in conduct likely to result in death or serious physical injury.

b. Murder is a crime o f the first degree but a p t. -on convicted o f  murder shall be 
sentenced, except as provided in subsection c. o f this section, by the court to a term 
o f 30 years, during which the person shall not be eligible for parole or to a specific 
term of years which shall be between 30 years and life imprisonment o f which the 
person shall serve 30 years before being eligible for parole.

c. Any person convicted under subsection a. (1) or (2) who committed the 
homicidal act by his own conduct or who as an accomplice procured the commission 
of the offense by paym ent or promise o f paym ent o f anything of pecuniary value 
shall be sentenced as provided hereinafter;

(1) The court shall conduct a separate sentencing proceeding to determ ine whether 
the defendant should be sentenced to death or pursuant to the provisions of 
subsection b. o f this section.

Where the defendant has been tried by a jury, the proceeding shall be conducted 
by the judge who presided at the trial and before the jury which determined the 
defendant’s guilt, except that, for good cause, the court may discharge that jury and 
conduct the proceeding before a jury empaneled for the purpose of the proceeding. 
Where the defendant has entered a plea o f guilty or has been tried without a jury, |
the pri ceeding shall be conducted by the judge who accepted the defendant's plea or 
who determined the defendant’s guilt and before a jury empaneled for the purpose j
of the proceeding. On motion of the defendant and with consent o f the prosecuting t
attorney the court may conduct a proceeding without a jury. N othing in this 
subsection shall be construed to prevent the participation o f  an alternate juror in the I 
sentencing proceeding if one of the jurors who rendered the guilty verdict becom es 
ill or is otherwise unable to proceed before or during the sentencing proceeding.

(2)(a> At the proceeding, the State shall have the burden o f establishing beyond a 
reasonable doubt the existence o f  any aggravating factors set forth in paragraph (4) 
of this subsection. The defendant, shall have the burden of producing evidence of 
the existence of any mitigating factors se t forth in paragraph (5) o f this subsection  
but shall not have a burden with regard to the establishm ent o f a m itigating factor.

(b) The admissibility o f evidence offered by the State to establish any o f  the 
aggravating factors shall be governed by the rules governing the adm ission of  
evidence at criminal trials. The defendant may offer, w ithout regard to the rules 
governing the admission o f evidence at criminal trials, reliable evidence relevant to 
any of the m itigating factors. If the defendant produces evidence in m itigation

Last add itions In text Indicated by un derline;
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which would not be adm issible under the rules governing the admission o f evidence 
at criminal trials, the State may rebut that evidence without regard to the rules 
governing the adm ission o f  evidence at criminal trials.

I tel Evidence admitted at the trial, which is relevant to the aggravating and 
j mitigating factors s e t  forth in paragraphs (4) and (51 o f this subsection, shall be 

considered without the necessity o f  reintroducing that evidence at the sentencing  
proceeding; provided that the fact finder at the sentencing proceeding was present 
as either the fact finder or the judge at the trial.

idi The S tate  and the defendant shall be permitted to rebut any evidence present 
ed by the other party at the sentencing proceeding and to present argum ent as to the 
adequacy o f  the evidence to establish the existence o f any aggravating or mitigating 
factor.

(el Prior to the com mencem ent of the sentencing proceeding, or at such time ss  he 
lias knowledge o f the existence of an aggravating factor, the proseculir j  attorne) 
shall give notice to the defendant o f the aggravating factors which he intends to 
prove in the proceeding.

(f) Evidence offered by the State with regard to the establishm ent o f a prior 
homicide conviction pursuant to paragraph 141(a) o f this subsection may include the 
identity and age  o f  the victim, the manner o f death and the relationship, if any. of 
the victim to the defendant.

(3) The jury or, if  there is no jury, the court shall return a special verdict setting  
forth in w riting the existence or nonexistence of each o f the aggravating and 
mitigating factors se t forth in paragraphs (4) and (5) o f this subsection. If any 
aggravating factor is found to exist, the verdict shall also state whether it outw eighs 
beyond a reasonable doubt any one or more mitigating factors.

(a) If the jury or the court finds that any aggravating factors ex ist and that all o f  
the aggravating factors outw eigh beyond a reasonable doubt all o f  the m itigating 
factors, the court shall sentence the defendant to death.

(bl If the jury or the court finds that no aggravating factors exist, or that all o f 
the aggravating factors which exist do not outweigh all o f the m itigating factors, the 
court shall sentence the defendant pursuant to subsection b.

(c) If the jury is unable to reach a unanimous verdict, the court shall sentence the 
defendant pursuant to subsection b.

(4i The aggravatin g  factors which may be found by the jury or the court are: 
(at The defendant has been convicted, at any time, o f another murder. For 

purposes o f  this section, a conviction shall be deemed finai when sentence is imposed 
and may be used as an aggravating factor regardless o f whether it is on appeal: 

(hi In the commission o f the murder, the defendant purposely or knowingly 
created a grave risk o f  death to another person in addition to the victim;

(cl The murder w as outrageously or wantonly vile, horrible or inhuman in that h 
involved torture, depravity o f  mind, or an aggravated assault to the victim:

(di The defendant committed the murder as consideration for the receipt, or in 
expectation o f  the receipt o f  anything of pecuniary value;

(e) The defendant procured the commission o f the offense by payment or promise 
of payment o f  anyth ing o f  pecuniary value;

(f) The murder w as committed for the purpose o f  escaping detection, apprehen 
sion, trial, punishm ent or confinem ent for another offen se  committed by the defend  
ant or another;

(g> The o ffen se  w as committed while the defendant was engaged in the commit 
sion of, or an attem pt to commit, or flight after com m itting or attem pting to commit 
murder, robbery, sexual assault, arson, burglary or kidnapping; or 

(hi The defendant murdered a public servant, as defined in N.J.S. 2C:27-1, while 
lhe victim w as engaged  in the performance of his official duties, or because o f  tie- 
victim's sta tu s as a public servant.

(•)i The m itigating factors which may he found by the jury or the court are 
lai The defendant was under the influence o f extrem e mental or emotional 

disturbance insufficient to constitute a defense to prosecution;
•ast d e le tio n s  by str ik eou ts

i ________________________
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ilii The victim solicited, participated m or consented tn th' conduct which resulted 
n his death;

(cl The a g e  o f  the defendant a: the time of the murder;
IdI The defendant's capacity to appreciate the w nuigfulness o f  his conduct or to 

■onform his conduct to the requirements of the iass was significantly impaired as the 
result of mental disease or defect or intoxication, hut not to a d egree su ffic ien t to 
constitute a defense  to prosecution;

lei The defendant was under unusual and substantia! du ress insufficient to 
constitute a defense to prosecution, 

ifi The defendant has no significant history of prior criminal activity: 
ig l The defendant rendered substantial assistance to the S tate  in the prosecution 

of another person for the crime of murder; or 
(hi Any ocher factor which is relevant to tin- defendant's character or record or to 

the circum stances o f  the offense.
d. The sentencing proceeding se t forth in subsection c. o f this section ha!) not be 

.caived by the prosecuting attorney.
e. Every judgm ent o f conviction which results in a sentence o f  death under this 

section m ay shall be appealed, pursuant to the Rules o f Court, to the Suprem e Court, 
Upon the request o f  the defendant, the Supreme Court shall also determ ine whether 
the sentence is disproportionate to the penalty imposed in sim ilar cases, consider;.ig  
both the crime and the defendant. In any instance in which the defendant fails, or 
refuses to appeal, the appeal shall he taken bv the Office o f the Public D efender or 
other counsel appointed by the Supreme Court for that purpose.

f. Prior to the jury's sentencing deliberations, the trial court shall inform the jury 
o f the sentences which may be imposed pursuant lo subsection b. o f  this section  on 
the defendant if the defendant is not sentenced to death. The jury shall also be 
informed that a failure to reach a unanimous verdict shall result in sen ten cin g  by the 
court pursuant to subsection b.

g. A juvenile who has been tried as an adult and convicted o f  murder shall not be 
sentenced pursuant to the provisions of subsection c. but shall he sentenced  pursu­
ant to the provisions o f subsection h. o f  this section

Amended bv L.1985, c. ITS, 5 2, eff. June 10, 1985; L.19S5. c. 478, § 1, e ff. Jan. 17.
19S6.

Senate Judiciary Com m ittee Statem ent 

Senate, No. 2652— L.19S5, c. 478

This bill would require the Supreme Court review o f each case  in w hich a 
death penalty is imposed. If a defendant fails or refuses to appeal, then the  
appeal will be taken on the defendant's behalf by the Public D efender or 
other counsel appointed by the Supreme Court.

The com m ittee adopted an amendment which would clarify that a juven ile  
tried and convicted o f murder as an adult may not be sentenced  to death .
With regard to this amendment, the committee wished to s tr e ss  that it w a s  
not the intent o f  the Legislature to have juveniles eligib le for capital 
punishment and that this clarification should be applied to pending c a se s .

2 C : l l - 3  CODE OF CR IM INAL JUSTICE

1985 Legislation
L.I985, c. 178. § 2 substituted "shall”  for 

"m ay" before “ be sentenced" in subscc b . added 
the last sentence lo ihc second paragraph of par 
111 of subscc c relating to the participation of an 
alternate juror in the sentencing proceeding, in 
par. (2) of subscc c.. inserted the subpar (a) 
designation, inserted "but shall not base a burden 
with regard to the establishment of a mitigating 
factor" in ihc second sentence of subpar fa), 
inserted subpars (b) and tc), designation of Ihc

former last tsso sentences as subpars Id I and (e), 
and addition of subpar. (0. in par. (3) o f subsec, 
c.. substituted "outweighs beyond a reasonable 
doubt" for "is or is not outweighed b y" in the 
second sentence, substituted "factors exist and 
that all of the aggravating factors ou:»-r.gh be­
yond a reasonable doubt all of the" for "factor 
exists and is not outweighed bs one or more" in 
subpar la), and substituted "all of the icgra>aling 
factors which csisl do not outweigh all of "fie" for 
"any aggravating factors which exist are out-

Last add itions in text In d ica te d  b y  u n d e r lin e ;
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weighed hy any one or more" in subpar. Ibl. in 
p . (4) of subscc c., substituted subpar (a) for 
ihe former subpar (al which read "The defend­
ant has previously been convicted of murder", 
substituted "assault" for "batters”  in subpar (cl 
xnd inserted "murder" in subpar ig). us subset 
e. deleted "which shall also determine whether 
the sentence ts disproportionate to the penalty 
imposed in similar cases, considering both the 
cnme and the defendant" at the end of the first 
sentence and added the second sentence which 
allows the defendant lo request the Supreme 
Court to determine if the sentence is dispropor­
tionate to the penalty imposed in similar cases, 
and added subsec. f. which requires the court to 
inform ihe jury of the sentences which may be 
imposed if the defendant is nol sentenced to dealh

L. 1995. c. 478. § I. did not incorporate the 
amendment by L. 1985. c. P8 , § 2: in subscc e . 
substituted "shall" for "may" before "be appeal 
ed" and added a second, now Ihe third, sentence 
which requires an appeal be taken if the defendant 
fails or refuses to appeal; and added a subsec f . 
r o w  subsec g , relating to the sentencing of a 
juvenile inco as an adult and convicted of murder.

L.I985. c . 478. ij I. was corrected by the Legis­
lative Counsel with the concurrence of the Attor­
ney General under the authority of § L3-! to 
incorporate the amendment of this section by 
L. 1985. c. 178. § 2 by substitution of "shall" foi 
"may" before "be sentenced" in subscc b . addi­
tion of the last sentence to the second paragraph 
of par. ( I) of subsec c„ in par (2) of subsec e . 
insertion of the subpar. (a) designation, addition 
of "but shall not have a burden with regard to the 
establishment of a mitigating factor" in the second 
sentence of subpar. (a), insertion of subpars (hi 
and tc). designation of the former list two sen­
tences as subpars (d * and (e). and addition of 
subpar. (C); in par. (5) of subscc c , substitution of 
"outweighs beyond a reasonable doubt" for “ is or 
is not outweighed by”  in ihe second sentence, and 
substitution of "factors exist and that all of the 
aggravating f" 'tor, ou etgh beyond a reasonable 
doubt all of the" for "factor exists and is not 
outweighed hy one or more" in subpar. la), and 
substitution of "all of the aggravating factors 
which exist do not outweigh all of the" for "any 
aggravating factors which exist arc outweighed by 
any one or more" in subpar th): in par (4) of 
subscc c., deletion of the former subpar. tal which 
formerly read "The defendant has previously 
been convicted of murder", addition of a new 
subpar. (al, substitution of "assault" for "battery" 
m subpar (c). and insertion of "murder" in sub- 
bat- (gl; in subsec e . deletion of "which shall 
also determine whether the sentence is dispropor­
tionate to the penalty imposed in similar cases, 
considering both the crime and the defendant" 
and addition of the second sentence, by additli b 
of subscc f . and by redesignatton of former 
subscc f, as subsec g 

Statement: Committee -tatcment to Senate. So 
15<y_L |0S5, c  178, See $ 2A ’ 8 - '

t’foss References
Unlawful use of hsdy vest in commission ol. 

attempt lo commit »>r (light alter commission of 
crime under this section, sec iy 2C .14-15
last de le tion s by str ikeou ts

Law Review Commentaries 
Constitutional infirmities of the Capita! Punish­

ment Act (195?) I? Seton Hall LRev 515 
Death penalty in New Jersey Hon, Irwin I. 

Kimmclman (Spring 1983) No 103 N J Lawyer 9. 
Constitutionality. Edward Devine, Marc 

Feldman. Lisa Giles-Klein. Cheryl A Ingram 
and Robert F  Williams (1984) 15 Rutgers L .J 
261
Executions under the post-Furman capital pun­

ishment statutes Victor L. Stretb (1984) 15 Rut­
gers L .J. 443.

Exploring the mystique of state constitutional 
analysts. Michael Weinstein (1985) 8 Ctim Jus­
tice 0- 155.

Proportionality review in New Jersey: An in­
dispensable safeguard in the capital sentencing 
process. Joseph H Rodriguez. Michael L. Perlin 
and John M Apicella (1984) 15 Rutgers L.J. 399.
United States Supreme Court 

Admissibility, mitigation evidence, testimony of 
jailers and regular jail visitor is  to good behavior, 
see Skipper v South Carolina. 1986, 106 S.Ct. 
1609. 476 U.S 1. 90 L Ed.2d 1.

Capilal sentencing proceedings, doutle jeopji- 
dv, see Arizona s Rumsey, 1984, 104 SCt. 2305, 
467 U.S. 203. 81 L.Ed 2d 164 

Counsel.
Conflict of interest, joint representation of 

codefendants by law partners in capilal 
murder tnal. see Burger v. Kemp, 1987, 
107 S.Ct 3114. 97 L.Ed.2d 038. rehearing 
denied I0S S.Ct. 32, 97 L.Ed.2d 820 

Cruel and unusual punishment,
Mandatory jury sentence, factor in judicial 

determination, of death penalty propriety, 
see Baldwin v. Alabama, 1985, 105 SCt. 
2727. 472 U.S 3'2. 86 L.Ed.2d 300 

Dealh penalty,
Accomplices, see Etimund s Florida. 1982. 

102 S Ct 3368. 458 l> S 782. 73 L.Ed 2d 
1140. on remand 439 So.2d 1383. appeal 
alter remand 459 So.2d 1160. quashed 476 
So 2d 165

Aggravating circumstances, sec Zant s Ste­
phens. 1983. 103 S Ct 2733. 4e2 U S 862. 
77 L.Ed 2d 235. on remand 716 F ’ d 276. 

Consideration of nonstatulory mitigating 
factors, set Hitchcock s Dugger. 1987, 107 
S Cl 1821, 95 L Ed 2d 347, on remand 832 
F.2d 140.

Equal protection, racial bias in application, 
sec McClcskev s. Kemp. 1987, 107 S Ct 
1756, 9S l  Ed.2d 262. rehearing denied 
107 S.Ct 3199. 96 L F.d 2d 686 

Felony murder, reckless indifference lo hu. 
man life, see Tison s Anzona. 198'. I()7 
S Ct |n?6. 45 I Fd 2d 127. rehearing de­
nted 1117 $ Cl 3201. 90 L.Ed 2d 68s 

Death lenalty after jury recommendation of life 
imprisonment, see Spu/iano \ Florida. 1484 104 
SCt 3154. 468 U S 44’ . 82 L Ed 2d 3-d

Felony murder, intent finding, jury right, see 
Cabana s Bullock I486, 106 S Cl 684. 474 U S 
?7r>. 8S I. Ed 2d ’ l» . on remand ’ 84 F2d 18’
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Instructions.
Power of governor in ciwnmulr life veniciicr 

vec California v K.irons. 196.1, 1 0 '  s e t  
3446. L S ""2 . 77 LFd2tl I P I .  on 
remand -0" Cal Rptr 8(«i. 68" I * ' J  4?n, 
37 C 3d I .'ft. ccniorari ilcrntJ I0< SCI 
23W. 4-1 t s  i l l " ,  so | f.d;:d 266 

Sympathy as mitigating faeli in death penal. 
Is cases, see California s Bfoss n, I " s ' .  |()7 
S.Cl S57. "3 I. Ed 2d "34 

Mandatory dealh penally for prison inni.ile con­
victed of murder sshile serving life sentence ssiili. 
out parole, sec Sumner s Shuman. I"87, |l)7 8 Cl 
2716. "7 L.Ed 2d 5b 

Slay of cnforcemenl of ludgmenl msaliilaling 
dealh penally, certiorari pending, see California v 
Brown. I986. 106 SC I 1367. 47? L S  1301. 8" 
L.Ed 2d 702.

Victim impact suiemenl, use at sentencing 
phase of capilal murder tnal. see Booth v Mary­
land, 1987, 107 S Cl. 252". "6 L Ed 2d 44ft rc- 
hcanng denied I0S S.Cl 31, "7 L Ed 2d 820

Notes of excisions 
Age, mitigating factors, dealh penally, scnlcnce 

and punishment 541.17 
Aggravalir ? and mitigating factors 

In general, instructions 468.5 
Death penalty, admissibility of evidence 

307
Aggravating factors, death penalty, sentence and 

punishment 541.1 
Agreements, pleas 182.5 
Burden of proof, dealh penalty, sentence and pun­

ishment 541.2 
Causation, instructions 468 
Commission during olhcr offense, aggravating 

factors, death penalty, sentence and punishment 
541.12 

Counsel 5.5 
Death penalty 

Review 569 
Validity 1.8 

Defendant’s own conduct, death penalty, sentence 
and punishment 542.1 

Diminished capacity 
Instructions 467 
Sufficiency of evidence 375 

Discovery, death penalty 541.9 
Escape

Aggravating factors, death penalty, sentence 
and punishment 541.11 

Conduct of accused, admissibility of evidence
261.5

Evidence, death penalty, sentence punishment 
541.8

Felony-murder. sentence and punishment 523.5 
Grand jury, death penalty, sentence and punish­

ment 541.7 
Guilty, pleas 181.5 
Insanity, admissibility of evidence 294 
Intent, death penalty, sentence and punishment 

541.3
Jury, death penalty, sentence and punishment 

541.6

Juveniles, death penaltv. sentence and punishment 
541.15

Lile imprisonment, sentence and punishment
540.5

Notice, dealh penally, se,Hence and punishment
541.5

Oulragcousnrss or vileness, aggravating factors, 
dealh penalty, sentence and punishment Ml.. 
16

Oulrageousncss or vileness of murder, aggravataig 
factors, instructions 469 

Preesisting conditions, sufficiency of evidence 
373

Prior convictions, sentence and punishment 549
Prior offenses, review 568
PriKcdure. dealh penalty, sentence and punish.

ment M I.4 
Purposeful or knowing conduct.

Intent 15.5
Sufficiency of evidence 374 

Reasonable belief, self-defense, instructions 470 
Restitution, sentence and punishment 548 
Self-incrimination, admissibility of evidence 305 
Standing, validity 1.5
Statistical evidence, admissibiiitv of evidcrce 

306

I. MURDER, 'N GENERAL 
1. Validity—In general

Death penalty provision does not violate prohi­
bitions against cruel and unusual punishment con- 
lamed tn Federal and Ntsv Jersey Constituuonv 
Slate v. Btcgenwald. 106 N.J. 13. 524 A .2d 130 
(1987).

N J S.A 2011-3, subd c(4l(c). providing [hat 
jury may find aggravating factor where murder 
was outrageously or wantonly vile, horrible ot 
inhuman in that it involved torture, depravity of 
mind, or aggravated battery to victim was consti­
tutional State v. Moore, 207 N.J.Super. 561. 504 
A 2d 604 (L. 19851.

This section could not be challenged on ground 
lhal scope of res lew of sentence is inadequate to 
determine arbitrariness, evcevstvencss and dtspro- 
portionalitv of punishment, in that it had lo be 
presumed lhat Supreme Court would res peel this 
section and those cases relating lo review of death 
penaltv proceedings. State s. Bass. 189 N.J.Su- 
per 445. 460 A.2d 214 (L-1983).

This section is not unconstitutional on ground 
that it does not provide that jury can recommend 
mercy or punishment other than death, despite the 
proofs, in that, even if this was construed as a 
constitutional requiremeni, the construction could 
be given without statutorv language lo that effect 
Id
1.5. Standing, validity

Number and scope of aggravating factors em­
bodied in ihiv section did not essentially require 
capital punishment to be imposed, in lhat penally 
dives not apply to all convictions for murder: 
moreover, defendants do not have standing to 
address allegedly "ov erbroad”  conslruction of ag­
gravating factors other than factor which was 
noliced in case State v Bass. 189 N.J super

Jury waiver, death penally phase, Hal 124 44?. 4e.() A 2d 214 (I..I9S3)
Last additions in text indicated by underline; 
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1.8.   D eath pena ltv . validity
T.ns section which narrowed class of death 

eligible*. provided lor bifurcated tnal, required 
jury lo find at least one aggravating factor and 
then weigh aggravating factors against mitigating 
factors cor tained "catch-all" mitigating factor to 
allow introduction of anv mitigating factor rele­
vant to defendant's character or record or to 
circumstances of olfense, did not allow- mandator) 
sentence of death for anv offense, and contained 
provision for appellate review b> Supreme Court, 
did not vio.ate federal constitutional prohibition 
against cruel , nd unusual punishment State v. 
Ramseur. 106 N.J. 123. 524 A 2d (!W>.

Failure of this section to specify supreme 
Court's standard of review did noi violate federal 
constitutional prohibition against cruel and un­
usual punishment where court would exercise its 
power of review in accordance with applicable 
conslilulional standards. State v Ramseur. 106 
N.J 123, 524 A .2d IS8 (1987).

Death penalty provisions did not violate state or 
federal Constitutions' prohibitions against cruel 
and unusuai punishment, where the provisions 
guided janes' discretion so as to achieve capital 
punishment system that narrowed class, and de­
nned and selected those who would be subject lo 
sentencing proceeding and to death penalty with 
consistency and reliability State v. Ramseur. 106 
N.J 123, 524 A .2d 188 11087).

Failure of this section to exempt any murderers, 
except those who did not cause death by their own 
conduct or pax someone to do so, from potential 
subjection to death penalty did not render this 
section constitutionally infirm, even though, under 
poor death penalty law, only those defendants 
convicted of deliberate premeditated murder or 
telony-murder were subject to death sentence 
State v, Ramseur. 106 N.J 123, 524 A.2d 188 
11987).

Notwithstanding fact that aggravating factor, 
that murder was commuted in conjunction with 
robbery, rape, burgl. s. arson, or kidnapping, in­
cluded scry substantial portion of all murders, 
-lassification of death eligihles was not invalid in 
view of fact that n was capable of fairly exact 
definition, and would ultimately be tested hy al­
most limitless introduction of mitigating factors 
Slate V. Ramseur. WS N.J  123. 524 A.2d 188 
H987).

Death penalty provision which subjected de- 
tendant who pays another to commit knowing or 
purposeful murder In death penalty without fur­
ther proof of any further aggravating factor if 
aggravating factor outweighed any mitigating 
factors did not render death penalty provision 
unconstitutional, as definition of circumstance was 
precise, and penalty was consistent State v. 
Ramseur, 10 b N J 123. 524 A 2d ISS ( l*aS7).

This section is  not facially unconstitutional on 
ground lhat i i J l u r e  and scope of statutory and 
aggravating factors are siv broad as  to allow for 
c'cry intentional murder to qualify as a death 
■ase State v Price. I us N J Sii|x-r 285. 478 A 2d 
" • W  < L . | 9 K 4 )

This section vlocs not nunJ.ile death penults 
therefore does not violate the Federal ConMi- 

•Winn, noivuih'.lumling that death sentence is nil-
,ast de letions by strikeouts

posed if jury finds that an aggravating factor 
exisls and is not outweighed by any mitigating 
factors, as imposition of dealh sentence occurs 
only after jury considers mitigating factors 
presented, ihus taking into consideration character 
and record of individual defendant and circum­
stances of particular olfense so as to determine 
appropriateness of death penally to particular 
case. Stale v. Pnce. 195 N J Super 285. 478 A 2d 
1249 (L.I984).

This section is not unconstitutional on ground 
lhat defendants allegedly must show that mitigat­
ing factors outweigh the aggravating factors once 
state proves the existence of an aggravating factor, 
in that burden of proof beyond a reasonable doubt 
remains upon Ihe state iii order to prove the 
factors permitting impvisition of death. State v. 
Bass. 189 N.J.Super. -*45. 460 A.2d 214 (L.I9S3).

Properly construed and applied, this section 
which provides as an aggravating factor permu­
ting death sentence lhat murder was outrageously 
or wantonly vile, horrible or inhunun in that it 
involved torture, depravity of mind, or an aggra­
vated battery on the victim is constitutional under 
the Eighth Amendment. (U.S.C.A.Const. 
Amend 8). Id.
J . Construction und application 

Term "character" within context of this section 
which provides that any other factor which is 
relevant to defendant's character may be found as 
mitigating factor in penalty phase of capital case 
embraces those individual qualities that distin­
guish particular person, including iniavidual's po­
tential for rch.ibilit.nion. Stale v. Dr-vis, 96 N.J. 
611, 477 A .2d 308 (1984).
5.5. Counsel 

Defendant who refused to sign any more waiv­
ers without having an attorney present, during a 
polygraph examination in his investigation for 
arson and murder, did not initiate the questioning 
that ultimately led to his confession, where, wh :n 
defendant appeared for further questioning upon 
his refusal to submit to the polygraph test, the 
prosecutor outlined the discrepancies between de­
fendant's accounts, a shenlTs officer then proceed­
ed to question defendant, and the prosecutor, 
upon directing that defendant be returned to jail, 
jgain described the pending arson charge, upon 
which defendant capitulated and confessed State 
v Wright. 97 N.J. 113. 477 A.2d 1265 (1984).

Where defendant, pnor to administration of a 
polygraph test in an arson and murder investiga­
tion, stated. “ I won't sign any more deeds without 
j  lawyer present." at the very least the interrogat­
ing agent was under an obligation to clarify ihc 
meaning of defendant's remark before proceeding 
with further questioning State v Wright, 97 N.J. 
113. 477 A 2d 1265 (1484)
6. Cause of death

Defendant could lie convicted of murder on 
theory that victim's dealh as a result of jumping 
from eleventh story window was "purposefully" 
jnd "knowingly" caused h* defendant's conduct 
where victim lud been weakened by defendant's 
pnor heaung with shovel to the point where she 
could not walk unaided, she lud been beaten

2C:11—3
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mercilessly with defendant's fists, victim, a drug 
User, called out for drugs and made repeated pleas 
and entreaties during the last 15 minutes nf tier 
life, and if victim misjudged her circumstances it 
wax because defendant had caused het powers of 
perception to become impaired, an eventuality 
which was clearly foreseeable to defendant State 
v Lassiter. |0 ? N J  Supci 2. 484 Add 13 (A D  
!"S4)

Having caused "brain death" of victim, defend­
ant was properly found criminally responsible for 
homicide, even though victim did not expire until 
he was taken otT respirator Stale v Watson. 141 
N J  Super 4d4. 467 A .2d 590 (A.D.I983) certifi­
cation denied °5 V J  .30. 470 A 2d 443.
9. Merger of offenses 

Stale s. Stcnson. 174 N.J Super 402. 4io A .2d 
644 (I..I986) [r in volume) affirmed 188 N J 
361. 457 A .2d 841, certification denied 9J N'.J. 
268, 460 A .2d 671.

<5. Intent
Factual basis was nol established for defend­

ant's pleading guilty to attempted murder charge, 
where defendant's recollection of assault svas 
vague as result of his ingesting drugs and defend­
ant admitted only that he exhibited "wanton dis­
regard”  of human life Slate v, Dishon. 222 
NJ,Super. 58. 535 A.2d 99g (A D 1987).

For purposes of the crime of felony-murder. 
intent to commit one of the enumerated felonies ts 
ordinarily not mitigated by provocation/passion. 
Stale v. Grunow. 199 N.J.Super 241. 488 A .2d 
1098 (A D.I985) affirmed 102 N J . 133, 506 A 2d 
708.

15.5. ----  Purposeful or knowing conduct, in­
tent

Before voluntary intoxication can be found to 
affect mental stute of purposeful or knowing con­
duct, influence of alcohol must be such as lo 
eliminate clement of purpose and/or knowledge. 
State v. Martin. 213 N.J.Super 426. 517 A .2d 513 
(A .D .1986).

Murder conviction based on "knowing" con­
duct can result from conduct which is practically 
certain to cause serious bodily injury when death 
is result of injury caused State v. Martin. 213 
N.J.Super. 426. 517 A.2d 513 (A.D.I9S6).
22. Crimes, homicide during commission—In 

general
Felony-murder is hy definition not a result 

which is purposeli planned Stale v. Darby, 200 
N.J.Super. 327, 491 A.2d 733 (A.D.1984) certifi­
cation dented 101 N .J. 226. 501 A.2d 905.

Prosocation/passion manslaughter is nut avail­
able to reduce a robber's accountability for mur­
der when someone is killed in course of or imme­
diate flight from the robbery. State v. Arriagas,
I9S N J  Super. 575, 487 A.2d 1290 (A.D.I985) 
affirmed 102 N .J. 265. 50S A.2d 167.
31. Double jeopardy 

Where trial court in capital case has erroneous­
ly given coercive supplemental instructions to jury 
that has expressed its inability lo agree on apprt - 
pnate penalty, law must afford defendant benefit

of final nonunanimous verdict that might has 
been returned absent coercion, and defendant nil 
not be subject to another capital sentencing pm 
seeding, rejecting /.eifore i. State. 250 Ga 875 
302 S.li 2d 351 State v Ramseur. 106 N J 123 
524 A 2d 188 11987).

Double jeopardy precluded retrial of defenoan 
and Stale's seeking death penally following jury; 
verdict finding defendant guilty of purposeful oi 
knowing murder, without resolution as lo whcthri 
homicidal act was committed by defendant's own 
conduct Slate v Moore, 207 N J.Super 561. 504 
A 2d 804 (L. I98J)

Appeal of defendant's underlying convictions 
resulting in a merger of Ihe convictions for felony­
murder and robbery removed any legitimate ex­
pectation of finality with respect to his original 
sentence, so that defendant, who had begun to 
serve the sentence originally imposed, could be 
rcsenlenced without offending constitutional prin­
ciples of double jeopardy, providing lhal any new 
sentence was in accordance with substantive pun­
ishment standards under the New Jersey code of 
criminal justice and not in excess of the sentence 
originally imposed. State v. Rtxlngucr, 47 N J  
263. 478 A 2d 408 (I9S4)
33. Defenses—In general

In prosecution for murder, fact lhat murder 
took place some 24 hours after defendant had 
discovered victim with another man precluded a 
"heat of passion" defense. Stale v Lassiter. 197 
N.J.Super. 2. 484 A,2d 13 (A.D.1984).
38. ---- Self-defense, defenses

Defendant's receipt, subsequent lo trial, of lexi­
cological report showing that victim was under 
influence of large amount of drugs at time of 
death did not warrant new murder trial, even 
though defense theory was that victim had acci­
dentally shot herself jury was permitted to infer 
lhat presence of fresh needle marks on victim's 
body indicated recent injections of drugs and de­
fense theory was rendered implausible by evidence 
of force required to pull trigger, points of entry of 
builds and defendant's admission lo ex-wife and 
police that he shot victim. State v Cobum. 221 
N.J.Super. 58b. 535 A.2d 531 (A D l%7)

If it applies, "imperfect self-defense" exonerates 
defendant from purposeful or knowing murder 
conviction but subjects him lo reckless man­
slaughter conviction and. arguably, to aggravated 
manslaughter conviction. State v Bowens. 205 
N.J.Super. 548, 501 A.2d S77 (A.D 1*985) affirmed 
108 N J . 622, 532 A.2d 215 

Under criminal code, even if it is certain that 
actor's life will soon be threatened, actor may not 
use deadly defense of force until lhat threat is 
imminent, and he if or she docs, crime in mosi 
cases would presumably be murder or manslaugh­
ter. State v. Kelly. 97 N J . 178. 478 A 2d 364 
(1984).

II. TRIAL, IN GENERAL
91. In general 

Where there is evidence to prove crime by more 
than one set of elements, trial judge, to avoid 
confusion, should assign each set of eler.ems a 
descriptive label related to a distinguishing ele-

Last add ition s in tex t Indicated by underlin e ;
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ment. such as by referring to ' purposeful mur­
der." "knowing murder." and "felony murder." 
esen though code labels all three simply "mur­
der." Slate v. Arriagas. |98 N.J Super 575, 4S7 
A 2d 1290 (A D 148.51 affirmed 102 N.J. 265, 508 
A. 2d 167.

On State's ease a reasonable jury could have 
found both defendants guilty of murder beyond a 
reasonable doubt, and thus motions for acquittal 
were properly denied. Stale v. Jordan. 197 N.J. 
Super. 4S9. 485 A.2d 323 I A. D. 19841.

94. Indictment and informatiun
Defendant may not be subject lo possible impo­

sition of death penalty unless indictment contains 
allegation that homicidal act was committed by- 
defendant's own conduct or lhat defendant pro­
cured commission of offense by p .yment or prom­
ise of payment of anything of pecuniary value. 
State v Moore, 207 N.J.Super. 561, 504 A.2d 804 
tL. 1985).

95. Jurisdiction
Supreme Court had jurisdiction, and would not 

hesitate to exercise same on basis of separation-of- 
powers challenge, to address question whether 
prelnal judicial renew is permitted in criminal 
cases with respect 10 adequacy of factual basis to 
support aggravating factors which prosecutor pro­
pose; to prove at capital sentencing proceeding 
and, if so. what procedures should be followed. 
Slate v. McCrary. 97 N.J 132, 478 A 2d 339 
(1984).

Evidence, and inferences reasonably to be 
drawn therefrom, presented suffieient ground lo 
confer jurisdiction over murder prosecutions to 
stale of New Jersey. Slates Roldan. 185 N.J.Su­
per. 494. 449 A .2d 1317 (A D.1982) certification 
denied 91 N.J. 543. 453 A.2d 862.

96. Vcii-e
In capital proceedings, standard to apply in 

determining propriety of change of senue is 
whether change is necessary to overcome realistic 
likelihood of prejudice from pretrial puhl :ny. 
State v. Bey, 96 N.J. n25, 477 A.2d 315 (I S4I 
clarified 97 N.J. 666. 483 A 2d 185.

On defendant's motion for change of senue in 
murder prosecuiion, failure to apply standard of 
whether change of venue was necessary to over­
come realistic likelihood of prejudice from pretrial 
publicity required remand for reconsideration. 
State v. Bey. 96 N J. 625. 177 A.2d 315 (1984)

98. Joint (rial
Severance of defendants was required where 

first defendant was charged with offenses includ­
ing capital murder and second defendant was 
charged only with hindering apprehension, a sub- 
ject which arose after the alleged murder and 
which was incidental .0  11 Slate v Savage. 148 
*  J Super 507. 4S7 A.2d 740 (L. 19841

IM). Pretrial hearings 
llearsas evidence is admissible al pretrial hear­

ing authorized bs insiant opinion lev review ade­
quacy of evidence 10  support aggravating factors 
which prosecutor proposes to prove ai capital
•ast de le tion s by s tr ik eou ts
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sentencing proceeding State s McCrary, 97 N J . 
132. 478 A .2d 339 (I9S4).

If aggravating factor w hich prosecutor proposed 
to prove at capital sentencing proceeding has been 
dismissed upon review of the evidence in support 
thereof at pretrial hearing, the dismissal is without 
prejudice 10  later application for introduction of 
additional supporting evidence, subject to certain 
requirements. State v. McCrary. 97 N J  132, 478 
A 2d 3J9 (1984).

In evaluating defendant’s application to close 
pretrial proceedings, court must assess all the 
evidence and circumstances which are relevant 10 
a determination of the likelihood of prejudice; 
careful consideration must be given to publicity 
which will be generated by the particular hearing 
and its cumulative impact: court must be espe­
cially mindful of the nature of the particular 
pretrial proceeding for which closure is sought 
and must ascertain the contested issues which are 
the suoject of the particular proceeding, the nature 
and form of the anticipated evidence material to 
those issues, and the character of the adverse 
publicity which may be generated; tn capital cases 
where jury must determine ill a separate trial 
whether to impose a sentence of death or life 
imprisonment, court must exercise special caution 
in weighing ihe effects of adverse publicity on the 
impartiality of the jury created by bail hearing at 
which the prosecutor must show reasonable 
grounds 10 believe that the death penalty may be 
imposed. State v. Williams. 93 N J. 39, 459 A.2d 
641 (1983).

102. Jurors, trial 
Trial court's initial failure to conduct voir dire 

concerning effect upon each juror of media de­
nouncements of acquittal, based on insanity de­
fense. of John Hinckley, Jr.. who attempted to 
assassinate President of United States was reversi- 
hle error in murder Inal involving insanity de 
fense. even though tnal court directed jury' to 
apply dilTerent standards applicable in state court 
action, where there was little likelihood that any 
jury would be free of sustained taint caused by 
intensity of publicity. State v Jasuiletvicz, 205 
N.J.Super 558. 501 A.2d 583 IA.D I4S5) certifi­
cation denied N J 467, 511 A 2d 649.

Trial couri dure to hold additional voir dire 
during course of murder trial to determine wheth­
er individual jurors had formed anv prejudice 
-igaiusl insanity defense tn gene, a! or fixed opinion 
as to defendant’s guilt or innocence as result of 
pervasive publicity denouncing ucqmit.il. based on 
insanity defense, of John Hinckley. Jr.. who at­
tempted to assassinate President of United Slates, 
was reversible error, where publicity continued 
unabated during entire trial. Slate v tasuilevvicz, 
205 N.J Super 558, 501 A 2d 583 (A D. 19851 
certification denied 103 N.J 4 n \  511 A .2d t>4u

A defendant in a capital case may conditionally 
waive the right to a jury trial and iury adjudica­
tion (4 sentence, thereby conferring on the court 
lurisdiv'tion for the sentencing process State v 
Wright. 146 N.J.Super 516. -4S.3 A .2d 43o 
tl. 14X41
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105. Presumptions—In general
Though presumption of validity is aecurued 

prosecutor's conduct in giving nonce of inicni to 
prose aggravating factors al capilal w-nlrncing 
proceeding, minimal inlrusion into lhal aiea of 
discretion is ssarrantcd to permit defendant lo 
attempt lo demonstrate prior to inal tf-al esidence 
is clcjrly lacking to support the charged factors in 
aggravation, in thai comesi, prosecutor is not 
required to prose his case before trial, and sum­
mary res levs of the evidence, ssithoul testimony, 
will gencrallv be favored Stale v McCrary. 07 
N J . 132. 478 A.2d 339 (1984).
1117. Burden uf proof 

Felonv-murdcr requires only showing that 
dealh was caused during commission of, or at­
tempted commission of. nr flight from, one of 
statutorily designated crimes; stale need not prose 
lhal dealh was purposely or knowingly commu­
ted Stale v, Darby. 2IK) N J  Super. 327, 491 
A .2d 733 (A D 1984) certification denied 101 N J . 
226. 501 A 2d 905.
112. Remarks of prosecutor, trial—In general

In homicide prosecution, prosecutor's argument 
which tied in racial aspect of resenge mouse 
constituted proper comment. State v. C3rtcr. 91 
N J . 86, 44° A 2d 1280 (1982).
113. ----  Summation, trial, remarks by prose­

cutor
Statement by prosecutor during summation m 

penally phase of capital trial that jury's delibera­
tions should he influenced by need to proiccl 
siriely from crime improperly diverted jurors' 
attention from facis of case before them; declining 
to follow People v. Lewis. 88 lll.2d 129, 58 III Dec. 
895. 430 NE.2d 1346; Com. K Zenlemoyer. 500 
Pa. 16. 454 A.2d 937. Stale v. Ramseur, 106 N J
123. 524 A .2d 188 <|9S7).

116. Jury questions—In general
Because issue of passion/provocation can arise 

in infinite number of factual settings, mitigation of 
homicide because of pass ion.'pro vocation is ordi­
narily a qucslion for the jury, unless evidence is so 
weak as lo preclude jury consideration Stale v, 
Cnsamos (sub norm Stale v. Arriagasl, 102 N J  
265. 508 A.2d 167 (1986).
119. Verdict, trial—In general 

State s. Stenson. 174 N.J.Super. 402. 416 A .2d 
944 (L.1980) [main volutr " affirmed 188 N J, 
361, 457 A 2d 841, ccrtific; on denied 93 N J  
268, 460 A .2d 671.
124, Jury waiver, death penalty phase, trial 

Trial court's denial of defendant's motion to
waive his nght to a jury in sentencing proceeding, 
afier prosecutor objected lo waiver, did not violate 
anv constitutional right Stale v. Bicgcnwald, 10b 
N .J. 13, 524 A ,2d 130 (1987).

2 C : l l- 3
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Ihe l  ulled SlJles Supreme Court's Jackmm deci. 
sum, and thus this section removes any chilling 
effect on defendant's assertion of nghi lo inal by 
jury Stale s Wnght. 196 \  J Super 51b. 483 
•V 2d 436 11 1984)

A de facto procedure whereby defendant may 
plead guilts to ascrt the possibility of a death 
penally Is constitutionally permissible where the 
act employs standards for the sentencing adjudica­
tion and where a particular defendant's guilty plea 
can only lie accepted if the legislative standards 
have been satisfied Stale \ Wright. 196 N J Su­
per 516. 483 A 2d 436 (L.I984)

182.5. Agreements, pleas 
Where facts supporting aggravating factor were 

present in capita! murder case, prosecuting attor­
ney had no discretion lo withdraw it, and trial 
court had to deny state's application lo do same 
pursuant to plea agreement. State v Wnght. 196 
N J  Super. 516. 483 A 2d 436 (L.I984)

Where defendant entered pleas of guilty to mur­
der charges and it was obvious that among the 
numerous reasons defendant had for pleading 
guilty was the avoidance of the possibility of the 
death penalty, a plea agreement which prosided 
for ihc avoidance of ihe dealh penally is u condi­
tion of a guilty plea, voluntarily and freely entered 
into, was constitutionally permissible and desir­
able especially in view of ihc fact lhal there was a 
legislative standard which defendant had lo satisfy 
in order for ihe guilty plea to he accepted. State 
v Wright, 196 N J  Super 516, 483 A 2d 436 
(L 1984).

185. Right to counsel, picas 
Caruso v. Zelinsky, D.C., 515 FSupp. 670 

(1981) affirmed in part, vacated in pan 689 F.2d 
435, appeal after remand 749 F.2d 25.

IV. ADMISSIBILITY OF EVIDENCE
254. Weapons, admissibility of evidence 

Knife found in home of defendant's fnend was 
admissible in homicide prosecution since evidence 
was sufficient to connect it to her in light of Ihe 
fact that defendant had been living in ihc resi­
dence for several years, had compleie access lo the 
house and Hems therein were subject 10  her con­
trol. Slate v Downey , 206 N J  Super. 382. 502 
A. 2d 1171 (A D . 1986)

.61.5. ----  Escape, conduct uf accused, admis­
sibility o f evidence 

In prosecution for murder, trial court did not 
err in admitting: evidence lhal defendant escaped 
from jail while awaiting tnal on indictment. State 
v. Tomaras. 184 N J  Super 551. 446 A 2d 1224 
(A.D.I982)

CODE OF CRIM INAL JUSTICE; |

270.

III. PLEAS 
181.5. Guilty, pleas 

L'nder this section, the only defendants who 
will be permitted lo plead guilty jrc those who are 
entitled to a nondeath result after applying Ihe 
legislative guidelines which satisfy the concern of

Admissions or declarations against interest, 
admissibility of evidence 

Appellate Division's carrier decision on interloc­
utory appeal allowing admission of defendant's 
written statement into evidence in prosecution for 
murder was law of case where State's application 
for leave to appeal allowed Court to consider 
merits of appeai on papers submitted on motion so 
lhat defendant was free to present any argument 
in support of suppression of that statement, and 
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ihuv, defendant's suggestion that he might not 
have advanced all arguments in support of sup­
pression at lime of interlocutory appeal, particu­
larly as regarding violalion of his M iranda nghts, 
was of no avail. Slate v. Vujoscvic. 198 N .J Su­
per 435. 487 A .3d 751 (A.D.I985I certification 
denied 101 N .J. 347. 501 A 3d 930

273. Statements, declarations and conversations, 
of deceased

Where defendant freely admitted thJt she and 
murder victim's wife often argued with victim, 
admission into evidence of victim's letter, stating, 
in cITect, that defendant, victim's wife, and anoth­
er person were the ones responsible if anything 
happened to victim, was reversible error, even 
though trial judge instructed jury lhat victim's 
letter could not be considered as proof of truth of 
its contents but pertained solely to victim's stale 
of mind, prosecutor did not allude to victim's 
letter in hts summation, and evidence against de 
fendant was substantial. State v. Prudden. 213 
N J  Super 608. 515 A.3d 1360 (A.D I9S6).

Admission of letter of murder victim to the 
effect that if anything happened to him defendant 
and named others were responsible was not harm­
less. although evidence against defendant was sub­
stantial. in light of letter's compelling nature cou­
pled w ith prosecutor's repeated and graphic refer­
ences to it in summation State v. Downey. 306 
NJ.Super. 383, 503 A.3d 117| (A D |986).

383. ---- Physicians, expert testimony
Tnal court did not abuse discretion in refusing 

to allow counsel for defendant charged with felo- 
ny-murdcr to use woids "beyond reasonable 
doubt" in examination of medical experts concern­
ing degree of certainty w ith which cause of death 
of victim could be determined State v. Smith. 
310 N.J.Super 43. 509 ,A.2d 306 (A.D 1986) certi­
fication denied 105 N.J, 583, 533 A.3d 310

284. ---  Chemists, expert testimony
Testimony regarding results of analysts of blood 

spots found in defendant's truck was properly 
admissible, although not conclusive of source of 
blood spots, probative value of testimony in plac­
ing victim within portion of population having 
blood similar to lhat found in truck outweighed 
potential prejudice, which was minimized hv icsti- 
mony regarding inconclusiveness of test results; 
disagreeing with Pevple v, Robinson. 37 N Y .3d 
864, 317 N Y .S .’d 19. 365 N.E 3d 543. and People 
v. Macedonia, 43 N Y .3d 944. 397 N Y S 3d 1003, 
366 N E.2d 1355 Slate v. Kelly. 30' N J Super 
114, 504 A 3d 37 (A.D. 1986)

294. Insanity, admissibility nf evidence
It was reversible error for prosecutor to argue 

to the jury that defendant's defense of insanity and 
alleged amnesia should not be belies ed because 
defendant tefuscd to take sodium amytnl test, as 
the result of the test would have been inadmissible 
even if she had taken one and the comments went 
directly lo the issue of whether defendant was 
gutltv or not guilty bv reason of insanity Slate v 
Bionic, 309 N.J Super 337, 50' A 3d 383 (A.D 
1986) certification denied 104 N J 458. 51* A 3d 
444

C O D E  O F  C R I M I N A L  J U S T I C E
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395. .Motive, admi. oilitv of evidence
Admission of probation department’s report 

which w as highly critical of defendant and recom­
mended that her husband be given custody of 
their child was not prejudicial error in prosecution 
of defendant for conspiracy, murder, and two 
counts of attempted murder stemming from her 

llcged participation in plot to kill her husband, in 
which prosecution State claimed that defendant 
formulated idea of having her husband killed to 
insure lhat she would be awarded custody, partic­
ularly in light of tnal judge’s emphatic limning 
instructions concerning probative effect of that 
evidence. Slate v. Weiler. 311 N.J.Super. 603. 
513 A 3d 531 (A D  1986) certification denied 107 
N.J. J7, 536 A .3d 130.

301. ---- Victim, photographs
rhrw photographs of victim’s body were prop­

erly admitted into evidence in prosecution for 
murder; brutal nature of beating was an issue in 
case and photographs had probative value lo dem­
onstrate defendant's conduct. State v. Vujoscvic, 
19? NJ.Supci. 435, 487 A 3d " 1  (A.D I9S5) 
certification denied 101 N.J. l t~ .  501 A.3d 930 

Photograph showing victim's wound was prop­
erly admitted in murder prosecution. State v. 
Jordan. 197 N J Super. 489. 485 A.3d 333 (A.D 
1984).

Photographs showing victim on his back after 
an autopsy stitched from shoulder to groin proved 
nothing inasmuch as victim had been shot in back 
and was simply inflammatory, and thus its admis­
sion was improper State v, Jordan, 197 N .J.Su­
per 489, 485 A .2d 323 (A D 1984).

305. Sclf-incriminalion, admissibility of evidence 
State could have bullet surgically removed from

suspect's body for use as evidence in murder 
prosecution particularly since surgical procedure 
proposed constituted minor intrusion into individ­
ual's body under stringently limited conditions in 
medical environment and surgical removal did not 
implicate nght agai.ist self-incnmmation State v. 
I.awson. 187 NJ.Super. 25. 453 A 2d 556 (A D 
1982)

306. Sintistical evidence, admissibility uf evi­
dence

Subject to appropnale standards concerning its 
competency, such as its scientific reliability and 
qualifications of expert witness, statistical evidence 
of rehabilitative potential of similarly situated de­
fendants is relevant and admissible in evaluating 
individual defendant's potential for rehabilitation 
as aspect of Ills character presented as mitigating 
factor in penalty pha; of capital case State v 
Davis. 9h N.J 611. 477 A.3d 308 (1984).

307. Aggravating and mitigating factors, death 
penalty, admissibility of evidence

Defense counsel could present any relevant evi­
dence on mitigation during sentencing phase of 
capital tnal despite de'^ndant's express order not 
to contest imposition of dealh sentence, is propor­
tionality of sentence was subject to mandatory 
review State v Hightower. 214 N J Super 43. 
518 A  2d 483 t.A D |9 8 6 |

2C.11-3
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V. SUFFICIENCY OF EVIDENCE 
361. In general

In prosecution for murder, evidence, in c lu d in g  
ir •inmnv of witness that defen d ant had th rea t­
ened to kill victim J i i d  testimony ot witnesses in 
surrounding apartments as to defendants heating 
ot sic ttn i p n o r  to her lumping from e le v e n th  smrv 
window was sufficient to  support c o n v ic tio n  for 
murder, state v Lassiter. 19" \  J Super. 2. aS4 
A  2d 13 IA D )9g4>

365. Identification, sufficiency of evidence
I vidcncc includin|. identification of car used in 

commission of muri crs and fact lhal defendants 
were picked up in that car within 30 minutes after 
shooting and fact that bullet found in car matched 
calibre discovered at scene and there being also 
"consciousness of guilt" evidence in solicitation of 
false testimony and evidence of motive and other 
identification evidence wav sufficient amply to 
sustain murder convictions Slate v Carter. 91 
N'.J R6. 449 A 2d I2S0 <|9S2)

373. Preexisting conditions, sufficiency of evi­
dence

Evidence was sufficient for jury tn fciony-mur- 
der prosecution of defendant who. after commit­
ting robbery, drove away from scene and struck 
motorist, allegedly causing him to suffer fatal 
heart attack, notwithstanding victim's pieexivting 
heart condition, State v Smith. 210 N.J.Super. 
43, 5ttu A .2d 206 |A D !9?6 1 certification denied 
105 N J 582, 523 A 2d 210,

374. Purposeful or knowing conduct, sufficiency
of evidence

Evidence supported finding lhat defendant set 
fire with an accelerant and did so with requisite 
purposeful or knowing conduct so as to cause 
serious bodily injury which resulted in victim's 
death, thereby supporting murder conviction for 
"purposely" or "knowingly" causing serious bodi­
ly injury which resulted in death, where there was 
proof (hat defendant was asked to leave party at 
third-floor apartment m question, at which point 
defendant set fire on stairwell leading to apart­
ment. and that defendant was aware of wooden 
structure and number of people tn apartment, 
some of whom had been drinking. State v Mar­
lin. 213 NJ.Super. 426. 517 A 2d 513 (A.D 1986)
375. Diminished capacity, sufficiency of evi­

dence
Even though tner of fact determines that de­

fendant's mental disease or defect prevented him 
from forming necessary criminal intent to commit 
murder, defendant may still be convicted of man 
slaughter provided essential elements of crime are 
prevent. State v. Brcaktron. 108 N.J 591. 532 
A 2vl 199 (|987|

VI. INSTRUCTIONS 
431. In general 

Jury instruction on accomplice liability was 
supported by sufficient factual basis in prosecution 
tor felony-murder and robbery: codefendant gave 
defendant a gun which defendant put in his pants, 
defendant searched through robbery victim’s 
purse, and both defendants threatened robbery

victim's father after murder victim wav shot. 
Slate v Boyer. 221 N J.Stipcr 387. 534 A 2d "44 
lA  D |4S7|

In view of testimony which tended to istabltsh 
defendant's involvement vn homicide, tnal court's 
specific direction that codefendant could only be 
an accomplice, esen m context of court’s general 
statements tegardiiie jury's functions as the sole 
tinder of facts, came close to charging lhat dctend- 
anl wav guilty and was an impermissible invasion 
of jury’s function State v. Jordan. |97 N J  Super. 
48U, 485 A 2d 323 (A D 1984)

446. Manslaughter, instructions—In general
Inasmuch as defendant’s defense was that he 

was not involved in fight lhat resulted in victim's 
death, and inasmuch as defendant did not request 
aggravated manslaughter charge, defendant was 
not entitled to such charge. Slate v Ruscingno. 
217 N J  Super 467, 526 A.2d 251 (A D 1987) 
certification denied 108 N.J. 210. 528 A 2d 30.

Where manslaughter charge, if given sua vponte 
by the court ill murder prosecution, would sur­
prise prosecution or the defense, that unrcqursted 
charge might be inappropriate: at very least, its 
use mav require opportunity to be given to both 
sides to address the new issue injected by the 
court, including opportunity to present further 
evidence; limning Staw  v. P ovtll, 84 N.J 305 
Slate v. Choice. 98 N .J 295. 486 A 2d 833 (1985) 

In murder prosecution in which facts did not 
dearly indicate possibility that the crime was 
manslaughter based upon provocation/pawion, 
and in which there was no request for such a 
charge, tnal court did not hase obligation on its 
own to meticuloui.y sift through entire record to 
see if some combination of facts and inferences 
might rationally' sustain manslaughter charge 
State V. Choice. 98 N.J. 295, 486 A.2d 833 (1985)

447, ---- Provocation, manslaughter. Instruc­
tions

In view of fact that defendant in prosecution for 
murder did not contend lhat there was mutual 
combat between himself and victim, but rather 
that person who went with defendant to hotel 
room pulled knife on victim once they were inside 
room, record did not clearly indicate appropriate­
ness of charge for passion/provocation man­
slaughter as would warrant imposition of duly on 
tnal court to sua sponte provide manslaughter 
charge. State v. Ruscingno. 217 N J  Super 467, 
526 A .2d 251 (A.D. I9S7) certification denied 108 
N.J. 210. 528 A .2d 30.

Evidence that argument ensued between murder 
victim and third party, which eventually resulted 
in victim's death, was insufficient to entitle de­
fendant to manslaughter instruction in view of 
generally accepted rule that words alone, no me-- 
ler how offensive or insulting, do not constitute 
adequate provocation to reduce murder to man­
slaughter. und fact that argument wav allegedly 
between thira parly and victim not vict.m and 
defendant State v. Ruscingno. 217 N J Super 
467, 526 A.2d 251 (A D 1987) certification denied 
108 N .J. 210. 528 A 2d 30.

Passion/provocation manslaughter was not or.!;, 
inconsistent with defendant's testimony bui wit

Last add ition s In tex t In d ica ted  b y  un d e r lin e ;
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also inconsistent with Slate's version of homicide 
and was substanuated by no testimony , therefore, 
defendant was not entitled to manslaughter 
charge State v. Cnsanlos (sub nom. State s 
Arriagas). 10’  N.J. 265. 508 A.2d 167 (1986)
449. ---- Excluding .harge on manslaughter

Defendant charged with felony-murder was not 
entitled to manslaughter instruction, where State 
never contended lhat defendant fired gun that 
killed victim. State v Bover. 221 N J  Super 58', 
534 A 2d 744 (A .D .1987),

Defendant who was charged with murder was 
not entitled to manslaughter instruction in light of 
evidence that victim was killed by forced asphyxi­
ation. despite defendant’s theones lhal victim was 
killed inadvertently or in the heat of passion and 
provocation resulting from sexual frustration. 
Slate V. Hollander. 201 N J  Super. 453, 493 A.2d 
563 (A D. 1985) certification denied 101 N J. 335. 
501 A. 2d 983.

Where by its verdict jury found that homicide 
was murder because it w;>-. committed in course of 
robbery, the “ intent" necessary to commit felony 
being purpose to deprive victim of his properly, 
tnal judge's error in not giving manslaughter 
charge, justified by evidence, was harmless. State 
V Arriagas. 198 NJ.Super 575, 487 A 2d 1290 
(A D 1985) affirmed 102 N J . 265. 508 A 2d 167 

Although defendant's postuic before jury in 
homicide and robbery prosecution was lhat anoth­
er person, acting alone, killed victim, defendant 
was not thereby barred from requesting man­
slaughter charge based on evidence that he inlcr.d- 
ed lo kill victim out of passion reasonably pro­
voked by victim's assaultive conduct, ethnic slurs 
and obscenities, and thus judge erred in not giving 
manslaughter charge. State v Arriagas. 198 N J. 
Super 571. 487 A.2d 1290 (A.D.1985) affirmed 
102 N J  265. 508 A.2d 167
455. Degree of offense, instructions 

In prosecution for murder, trial court was 
obliged to submit to the jury those theones of 
homicide involving lesser degree of culpability 
which found reasonable support in ihe evidence 
Slate v Lassiter. 197 NJ.Super 2. 484 A 2d 13 
(A.D 1984).

459. Evidence as justifying Instructions, Instruc­
tions

In prosecution for murder based on theory that 
defendant's brutal beating of victim had caused 
her to jump from eleventh story window rather 
than be healcn to death, defcrdant was nut enti­
tled to jury instruction on oifensc ot aiding suicide 
where evidence demonstrated lhat victim’s behav­
ior was provoked entirely by abuse and coercion 
on ihc part of defendant and was unrelated to any 
suicidal purpose Stale v, Lassiter. 197 N J Super 

484 A.2d 13 (A D 19841
461. Intoxication, instructions 

Defendani convicted of murder was denied fair 
inal by tnal court's failure to charge that intoxi­
cation was not defense lo manslaughter or aggra­
vated manslaughter, as lhat failure unintentionally 
Presented conviction on those lesser included of­
fenses and forced jurs lo chivosc between murder
•aat de le tion s by stHheouts

conviction and acquittal State v. Warren, 104 
N J  571. 518 A 2d 218 (1986)

466. Verdict, sentence and punishment, instruc­
tions

Tnal court's supplemental instructions given 
after jury informed court that it was unable to 
reach unanimous verdict constituted prejudicial 
error where instruction implied that jury's task 
was simply fact-finding and weighing, and may 
have left jury with impression th3t was no! re­
sponsible for decision sentencing defendani lo 
death. State v. Ramseur. 106 N J . 123. 524 A.2d 
188 (1987).

Notwithstanding fact that trial court informed 
jury in penalty phase of capita! trial that nonunan- 
imous verdict would result in scnlence of impris­
onment. trial court's supplemental instructions 
given after jury announced that it could r.ol reach 
unanimity which did noi reinform jury of conse­
quences of nonunanlmous verdict, and which im­
properly emphasized importance of reaching 
unanimous verdict were coercive, and thus preju­
dicial error. Slate v. Ramseur, 106 N J  123. 524 
A 2d 188 (1987).

After trial court was informed hy jury after four 
hours of deliberations that it was unable to reach 
unanimous verdict, remand of matters to jury for 
lunher deliberations was noi abuse of discretion 
where jury asked court for suggestions, and penal­
tv phase involved several complex issues State v. 
Ramseur. 106 N.J 123. 524 A.2d 188 (1987).

467. Diminished capacity, instructions 
Murder defendant was entitled to have jury 

charged that relevant evidence of mental disease 
or defect could be considered either with respect 
to insanity defense or as negating stale of mind 
required for murder, where competent reliable 
evidence was submitted as to defendant's schizo­
phrenic tendencies and disorientation at time of 
murder. Stale v Breaklron. 108 N.J. 591. 532 
A 2d 199 (1987).

Tnal court's failure to give instruction on de­
fense jf  diminished capacity was error in murder 
tnal even though defendan’ failed to give prctna! 
no',ice of intention to rely on such defense, w here 

caring regarding defendant's competency to 
stand trial terminated before tnal court reached 
issue of defendant's lack of capacity to waive 
insanity defense and where it was apparent to 
State that defendant's mental condition was at 
core of case. States Jasuilcwicz. 205 N.J Super 
558, 501 A 2d 583 (A D. 1985i certification denied 
105 N J  467, 511 A 2d tsJ9

468. Causation, instructions 
Tnal court's failure to define statutory elements 

of causation in instruction to jury on felony-mur­
der charge required reversal, despite coun's re­
peatedly stressing that State had burden of prov­
ing beyond reasonable doubt that defendani 
"caused" deaih of victim State s Smith. 210 
S  J Super 43. 509 A .2d 20o (A D !9S6i certifica­
tion denied 105 N J 582. 523 A 2d 210
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468.5. Ajuimating and mitniutlnp (actors. In 
general, instructions 

Charge instructing jury li> decide case "without 
any b ia s , prejudice or sympathy”  in death penally 
deliberations was proper declining lo follow /Vo 
pic i l.anphear. 3b Cal.Jd lb.'. 21)3 Cal.Rplt 122, 
(iKO I’ 2d IDS I. Lcgarc v. State. 250 Ga. 875, 3(12 
S E.2d 351. State V . Qe:ni)\a'i, 81 Wash 2d 124. 
499 I’ 2d 1268. State s Ramseur. 106 N.J. 123. 
524 A 2d 188 (1987).
469. Outrageousncss tir vllcncss of murder, ag­

gravating factors, instructions 
Tnal court's charge during sentencing phase of 

capital inal which focused on fact lhal murder 
had been committed in presence of victim's grand­
children was proper to explain lo jury lhal n 
could consider fact only as evidence of defendant's 
depravity of mind, and that it could not consider 
etTcci of cnme on children State v. Ramseur, 
106 N .J. 123. 524 A,2d 188 (1987).

Instruction on issue of w hether murder Involved 
torture, depravity of mind, or aggravated nailery 
to victim for purpose of finding aggravating factor 
in penally phase of capital tnal lacked clanty 
necessary to satisfy requirement that jury's discre­
tion be rationally channeled Slate v. Ramseur, 
106 N.J 123. 524 A .2d 188 (1987).

Where murder was not product of greed, envy, 
revenge, or other emotion ordinarily associated 
with murder, and served no purpose for defendant 
beyend his pleasure of killing, coun shall instruct 
jury on meaning of depravity for purpose of find­
ing as aggravating circumstance fact that murder 
involved dcpravny of mind. State v. Ramseur. 
I0(. N .J. 123, 524 A.2d 188 (1987).

With regard to aggravating factor (hat "murder 
w:s outrageously or wantonly vile, horrible or 
inhuman in lhal it involved torture, depravity of 
mind, or an aggravated battery." tnal coun 
slould not quote subd. c(4)(c) since initial pan of 
n serves no function, and it will serve only to 
confuse jury to tell it that it must find that murder 
vas "outrageously or wantonly vile, hornblc or 
inhuman,”  and then later instruct jury to dis­
regard that ponton of the instruction. State v, 
Ihegenwald, 106 N .J. 13. .524 A.2d 130 (1987)
'170. R ' u . belief, self-defense. Instructions

In t ve-.ution in which defendani al­
legedly victim was 3boul lo attack .md
latal’ 1 victim in stomach, instruction lhat
in- i-defense would serve to reduce mur-
i)r tcificd degree of manslaughter was
i; tsed- jury was given opportunity lo
I. ice of defendant's honest, if not rea-
n -f in necessity to use force when jury
i frf on alternative virdicts of murder.
ii daughter, aid aggravated manslaugh-
te Bowens, IDS N.J. 622, 532 A.2d 215
( 19.

In i osceuti m, defendant was not enti­
tled . self-defense instruction based on
dcfendai. that victim whom he fatally
stabbed wa. a stab him. out was entitled to
have jury cons. ailable verdicts implicated by 
defendant's eudt. that he did not have prereq­
uisite for murder ct iction of conscious object or 
near certainty that hu attempt to defend himself

would cause victim's dealh, jnd failure to submu 
reckless and aggravated manslaughter charges wj, 
thus reversible error, evidence presented J t lean 
rational basis for convicting defendant ot reckless 
or aggravated manslaughter State \ Howenv 
ll)N N J  622. 532 A 2d 215 (I9S7|

VII. SENTENCE AND PUNISHMENT 
521. Validity—In general

The 30-ycur minimum sentence without parole 
eligibility mandated by N J S A 2C 11-3, subd b. 
upon murder conviction is noi facially violative of 
federal and siale constitutional safeguards against 
inflictions of "cruel and unusual punishment" 
(U.S.C.A Const. Amends 8. 14, N.J.S A. Const. 
An I. par 12). not is the extent of such punish­
ment disproportionul to the ofiense State v 
Johnson, 206 N .J Super 341, 502 A 2d 1149 
(A.D. 1985) certification denied KM N.J 383. 517 
A .2d 390

52J. In general 
Tnal judge in staling, w hen sentencing for mur­

der. lhat he was imposing aggregate sentence of 70 
years wnh 25 years parole ineligibility because of 
cruel and callous manner in which defendant had 
robbed and killed complied wnh code provisions 
which were in elTeel al lime of sentencing Siuic 
s Arriagas. 198 N.J.Super 575, 487 A. 2d 1290 
(A D. 1985 i a (firmed 102 N'.J. 265. 508 A.2d 167.

Where instruction kepi jury from finding de­
fendant guilty of purposeful or knowing murJer, 
and defendani war found guilty only of felony­
murder, armed robbery necessarily merged with 
the felony-murder. and judge If SI opponunily of 
imposing separale sentence for armed robbers, 
and imposition of separate sentences was plain 
error. Slate v. Arriagas, 198 N.J.Super 575. 487 
A 2d 1290 (A.D. 1985) affirmed 102 N .J. 265. 508 
A 2d 167.

Societal interest in just punishment is particu­
larly acute when the cnme is murder. State s 
Rodriguez, 97 N J .  263. 478 A.2d 408 <|9S4),

Factor which makes case a "capital case" is 
existence of one or more aggravating factors 
which arc noi outweighed by one or more mitigat­
ing factors. State v. Timmons. 192 N J.Super. 
141. 469 A.2d 46 (L 1983).

Great defi ence must be given lo legislative 
intent govemme sentencing for murder. State v. 
Serronc, 95 N.J. 23, 468 A.2d 1050 (1983).

Defendant convicted of premeditated murder, 
felony-murder, and underlying felonies of rape 
and robbery could be sentenced not only for 
premeditated murder, but also for the two under­
lying felonies. Stale v. Stcnson, 188 N J Super 
361. 457 A ,2d 841 (A.D. 1982) certificalion dented 
93 N J. 268, 460 A.2d 671.

S23.5. Felony-murder, sentence and punishment 
Robbery was an aggravating circumstance, as 

well ns an essential clement of felony-murder, that 
should properly have been considered in defend­
ant’s punishment on his felony-murder conviction
Slate v. Rodngucz. 97 N.J 263. 478 A 2d 408 
(1984)

Last additions In te x t Indicated by underline;



CODE OF CRIM INAL JUSTICE 2 C : ll- 3
Note 540.5

524. Trial, in general, sentence and punishment 
Failure by stale to provide itemization of aggra­

vating factors at arraignment in death penalty case 
and. further, to seek extension of the time to do so 
under this rule pertaining to additional discovery 
in capital cases precluded state from setting forth 
aggravating factors at sentencing hearing. Stale 
v Timmons, 192 N.J.Super 141, 469 A 2d 4ft 
IL. 19821.

525, Jurors, sentence and punishment 
Concepts of due process, fundamental fairness.

and judicial economy permit the court in a eapital 
murder case to declare before the guilt phase of 
the trial, where it is clear that certain evidence of 
guilt . .11 not be relevant to the aggravating 
factors, that a nondcalh-qualified jury will be 
empaneled to hear the guilt phase and a separate 
death-qualified jury will be empaneled to hear the 
penalty phase if required. Slate v Monturi. IQ5 
N.J.Super. 317, 478 A.2d 126b (L.I984).

'n death penalty case, prospeenveyiirnr must be 
individually questioned in voir dire, apart from 
■■'her prospective jurors, as to his or her attitudes 

out death penalty. State s. Timmonv, 192 N.J. 
Super. 141. 469 A.cd 46 (L.I9S3),

Motion seeking order prohibiting "death qualifi­
cation" of jurors and precluding or limiting prose­
cutor's use of peremptory challenges against mi­
nority groups would be denied, insofar as it relat­
ed to federal grounds, for reasons stated in Dob- 
bert v. State, 409 So 2d 1053 and Dobbert v. 
Strickland. 532 F.Supp 545. Stale v. Bass. 191 
NJ.Super. 343. 466 A .2d 976 (L.I983).

526. Evidence, sentence and punishment
In penalty phase of eapital proceeding, conven­

tional standards of competency of ev idence, relat­
ing to both expert's qualifications and scientific 
reliability of subject matter, are not to be strictly 
applied on proffer of statistical evidence of reha­
bilitative poicntial of similarly situated defendants 
Stale v. Davis, 96 N.J. 611, 477 A 2d 308 (1984).

Sentencing judge may exercise far-ranging dis­
cretion as to sources and ty pes of evidence used lo 
assist him or her in determining kind and extent 
°f punishment to be imposed in sentencing phase 
°f capital proceeding State v. Davis, 96 N.J 611,
377 A 2d 308 (19841.

In sentencing phase of capital proceeding, de­
fendant is entitled lo use all reliable, helpful infor­
mation State v. Dasis, 96 N.J. 611, 477 A.2d 
-’OS (|9g-l).

Defendant's latitude in presenting mitigating 
'actors in death penalty ease should be exceeding­
ly broad, bounded '.Is' hy requirement of rele­
vance State v Timmons. |92 NJ.Super 141,
469 A.2d 46 (L. 19*31

527. Instructions—In general, sentence and pun­
ishment

Aggravated assault charge should have been 
S'ven in prosecution for murder where a jury 
could have concluded lhat. notwithstanding de­
fendant's assault on victim, victim died solely 
from aition of another State v V u jo sc v ic , |9.x 
s  J Super 435. 487 A.2d 751 (A D 10851 eertifi- 
cJ!ion denied 101 N J 247. 501 A 2d 920
la*t d e le tio n s  by aW keoots
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530. ----  Unanimity of verdict, instructions,
sentence and punishment 

Subsection concerning consequences of failure 
to reach a unanimous verdict and directing court 
to advise jury about same does not apply in guilt 
phase of criminal cave. State v. D'Amato, 218 
N.J.Super 595. 528 A.2d 928 (A.D. 1987).
533. Concurrent sentences

State v. Reeves, 159 N.J Super. 130, 387 A .2d 
381 (A.D.1978) [main volume] certification denied 
79 N .J. 471, 401 A .2d 228.
534. Consecutive sentences

Consecutive sentences of a custodial term of ten 
years, with parole ineligibility for five years, and 
30-year custodial term, with parole ineligibility for 
15 years, and $500 penalties on each count, for 
aggravated assault and murder, respectively, were 
within statutory limits and within applicable 
guidelines. S;ate v, Lassiter, |97 N.J Super. 2. 
4S4 A .2d I) (A.D.1984).

Trial court did not err in giving defendant 
consecutive sentences for murder and assault of 
the same victim because the crimes constituted 
separate and distinct offenses where the assault 
wcj committed more than 24 hours prior to the 
murder. State v. Lassiter. 197 N.J.Super. 2. 484 
A,2d 13 (A D 1984)

Imposition of consecutive life sentences for mul­
tiple murders remains a viable “ ordinary" sentenc­
ing option without reference to or implication of 
statutory extended-term mechanisms, conditions 
or procedures. State v. Serrone. 95 N J. 23. 468 
A .2d 1050 (1983).
538. ---- Excessive or punitive duriitl'” ’ of sen­

tence
Stale V . Barry. 86 N.J. 80. 429 A,2d 5S1 (1981). 

certiorari denied 102 S.Ct. 553 [main volume] 454 
ILS 1017. 70 L.Ed.2d 415.
540.5. LiTe imprisonment, sentence and punish­

ment
There was no justifiable reason to disturb sen­

tence imposing life imprisonment for murder and 
requiring defendani to serve term of 25 years 
without being eligible for parole, since tna! coun 
did noi impose extended term, sentence was with­
in statutory limits, sentence was based upon find­
ings of fact grounded in competent, reasonably 
credible evidence, trial coun applied correct legal 
pnnciplcs in exercising its discretion, and sentence 
did not shock judicial conscience. State v Hu- 
tnanik, 199 N.J Super. 283. 489 A .2d 691 (A.D 
19851 certification dcntco 101 N .J 266. 50! A 2d 
934

Life sentence for first-degree murder is not a 
sentence for an "extended tenn" within limitation 
of § 2C 44-5 which states that "not more than 
one sentence for an extended term shall be im­
posed "  State s. Serrone. 95 N J  23. 46? A .2d 
1050 (1983).

Imposilion of a life scnlence for murder is not 
dependent upon (he offender's status with respect 
to enhancement cntena necessary to impose an 
"estended term" of impnsonment. but is pnmanlv 
dependent upon the nature of the offense State 
v Serrone. 95 N J 23. 468 A 2d 1050 ||983)



Imposition of life imprisonment lor murder is 
noi based upon § 1C 441 ss !i*. *i defines cntcrta 
for an "extended term", a life ..-nlcuce for mur­
der is really an ordinary sentence Slate v Ser­
rone. 95 N J  M. ami A Id 1050 (log!)

541. Death penalty—In general
Retribution constitutes salid penological objec- 

tive for death penally; rejecting People v. 
Andcnnn, ti Cal..Id 628, OKI Cal Rptr 152, 445 
P 2d 880. calling into doubt Slate  i. /run. J J  N J 
147. 162 A 2d 851; Stale v. Leggeadnnt, 75 N.J 
150. 380 A 2d 1112. State v. Ramseur, 10b N.J. 
123, 524 A .2d 188 (1487)

As prerequisite to capital punishment under 
statute, defendant must purposely or knowingly 
cause death or senous bodily injury resulting in 
death by his own conduct or procure same, and 
not merely participate as accomplice in felony­
murder. State v. Martin. 213 N.J.Super. 426. 517 
A .2d 513 (A.D I486).

The 1482 amendment to dealh penally provi- 
sions did not reduce authorized maximum in mur­
der cases where death penalty is not ...posed, 
rather, thi re are three sentencing options: death, 
sentence of 30 years without parole; or sentence 
between 30 years and life with mandatory mini­
mum 30-year term of parole ineligibility. Stale v. 
Martin. 213 N.J Super. 426, 517 A .2d 513 (A.D. 
I486).

Existence of adequate factual basis for serving 
defendant with notice of aggravating factor lo be 
proved in capital sentencing proceeding does not 
preclude determination that prosecutor acted arbi­
trarily or capriciously in selecting defendant's case 
foi capital treatment. Slate v. Smith. 202 N.J.Su­
per. 578. 495 A .2d 507 (L.1985).

Stale's proofs at penalty phase in a capital 
murder case arc limited to that which is relevant 
to specific aggravating factors noted Stale v. 
Montun. 195 N.J Super, 317, 478 A.2d 1266 
(L. 1984).

There is no justification for dilTcreni interpreta­
tions of state and federal law concerning capital 
punishment insofar as it is alleged to be constitu­
tionally cruel and unusual puntshment. State v. 
Price. 195 N.J.Super. 285, 478 A.2d 1249 
(L. 1984).

Because of its uniqueness, death penalty cannot 
he imposed under a statutory scheme lhat creates 
a substantial risk that the death penalty would be 
inflicted in an arbitrary and capricious manner. 
State s. Price. 195 N.J.Super. 285, 478 A.2d 1249 
(L.1984)

Imposition of death penalty requires more pro­
cedural safeguards than would attend imposition 
of custodial sentence. Sta.e v. Biegcnwald, 96 
N.J. 630. 477 A .2d 318 (1984) clarified 97 N.J. 
666, 483 A .2d 184.

Defendant is tc be sentenced to dealh only on 
clearest evidence that no mitigating factor or 
factors outweigh aggravating factors alleged by 
Stale. State v. Timmons. 192 NJ.Super. 141, 469 
A .2d 46 (L 1983).

Fact finder was precluded from imposing death 
penalty where state conceded the absence of ag­
gravating factors and was barred from introducing

2C.-11-3
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existence of such aggravating factors, if |S(J 
found, ai venlencing hearing Siale v Timmorn 
192 S' J Super 141. 4h9 A 2d 46 (L 1983) 

Defendants could noi prohibit ihe "death qualj 
fication" of |urors in capital case Stale v Ba« 
18° N J  Super 4til, 4(4) A .Jd 223 (L 1983).
541.1.   Aggravating factors, death penalty

sentence and punishment 
Jury finding lhal aggravating factors out. 

weighed mitigating factors beyond a rcasonabk 
doubt was requited hy subd. c(2. 31 at time of 
defendant's tnurdcr tnal as a matter of fundaencn. 
tal r.iimcvs, and absence of such a finding mandat, 
cd reversal and retrial of death penalty decision 
State v, Bicgenwald. 106 N J 13. 524 A 2d 130 
(1987).

Motion for evidentiary' hearing to dismiss one of 
two aggravating factors which Slate intended to 
establish in sentencing proceeding in murder pros­
ecution to support death sentence could not be 
considered before guilt determination phase of 
trial where, because both aggravating factors were 
not being challenged, death-qualified jury and sep­
arate sentencing hearing were still necessary and 
issue might become moot upon rendition of ver­
dict in guilts phase of trial. Stale v. Spotwood, 
202 N.J.Super. 532. 495 A.2d 483 (L.I9S4).

Alleged Tacts that defendant, apparently because 
of her beliefs lhal the father of three of hct 
children might attempt to gam custody of them, 
over a period of several hours and after much 
thought, placed each of her four children into a 
river until they were drowned, demonstrated a 
murder which was outrageously or wantonly vile, 
hornbic or inhuman and which involved tonure. 
depravity of mind and an aggravated battery to 
the victims, thereby constituting an aggravating 
factor under this section Suite v. Wnght, 196 
N.J.Super 516. 4S3 A.2d 436 (L.1984).

To permit the prosecutor to withdraw a previ­
ously indicated aggravating factor violates the 
clear legislative intent to remove from the prose­
cutor any discretion in connection with the death 
aspect of a murder case and gives an interpola­
tion to this section which mig.it render ii uncon- 
stitulional. State v. Wnght. 196 NJ.Super. 516 
483 A .2d 436 (L.1984)

Having an aggravating factor involved does not 
deny the tnal coun jurisdiction to determine the 
penalty aspect of a capital case State v. Wright. 
196 NJ.Super. 516. 483 A.2d 436 (L.1984).

Poslmurder offenses defendant allegedly com­
mitted were irrelevant in penally phase of his 
prosecution for two counts of conspiracy to com­
mit murder and three counts of murder, to sup- 
pon. as an aggravating factor, a finding that the 
murder was committed for the purpose of escap­
ing deleclion. apprehension, tnal. or punishment. 
State v. Montun. 195 N.J.Super. 317, 478 A .2d 
1266 (L.19S4).

Fact that a murder was outrageously or wan­
tonly vile, hornble, or inhuman, as an aggravating 
factor in a m urder prosecution, requires a showing 
o f  tonure . depravity o f mind, or aggravated bat­
tery to Ihe victim. Ihe depravity of mind referring 
to a mental state which leads to tonu re  or aggra­
vated battery before the victim is killed, and
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torture and aggravated battery eon> M together, 
imposing a requirement for evidence . the vic­
tim was seriously physically abused pnor to death 
Stale v Montun, 145 N.J Super. 317, 478 A.2d 
126b (L. 1*334).

Statutory aggravating factor that defendant pur­
posely or knowingly created grave nsk of death to 
another person in addition to murder victim may 
constitutionally be applied where another is actu­
ally injured by virtue of protimity to defendani 
dunng actual killing and type of weapon used, 
including handgun, revolver or shotgun. State v. 
Price. 195 N .J Super. 285, 478 A .2d 1249 
(L 1984).

Statutory aggravating factor that defendant pur­
posefully or knowingly created grave risk of death 
to another person in addition to murder victim 
was not facially unconstitutional as applied to 
defendant where undisputed facts reflected that 
defendant unloaded sis rounds of his .38 caliber 
revolver at intended murder victim while the 
“other person" was sitting close to victim on 
couch, and several bullets struck victim on side 
next to which "other person" was sitting. State v. 
Price, 195 N.J.Super 285. 478 A.2d 1249 
(L.1984).

Pretnal judicial review of adequacy of evidence 
to support aggravating factors which prosecutor 
proposes to prove at capital sentencing proceeding 
is warranted, though not mandated, hy. inter aha, 
need to ensure that defendant is not subjected to 
such proceeding without justifiable cause, together 
with substantial commitments of time and re­
sources triggered by prosccutonal charging of ag­
gravating factors which could result in death nen- 
alty. State v. McCrary. 97 N.J. 132. 478 A.2d 
-’39 (1984).

This section which provides as an aggravating 
factor permitting death sentence that murder was 
outrageously or wantonly vile, horrible or itthu- 
Wan in that il involved torture, depravity of mind, 
"t  an aggravated battery of the victim must be 
construed so that test requires evidence of tonure, 
■epravity of mind or an aggravated battery to the 
'ictim and, under this section depravity of mind is 
'fte mcr’al state which leads to tonure or aggrava- 
fcii battery before the victim is killed, and torture 
and aggravated batterv must be construed togctli- 
"■ imposing a requirement of evidence that the 
stcttm was seriously physically abused prior to 
Jeath. State v. Bass. 189 N.J.Super 445 , 400 
'-’d 214 (L.I983)

341.11.   Escape, aggravating factors, deuth
penalty

-'•’.J.S.A. 2GII-3. subd. c|4)(f). staling that ag­
gravating factor shall be found when murder was 

’mniitied for purpose of escaping detection, ap- 
■’,thcn»ion. tnal, punishment or confinement for 
‘Wither offense committed by defendant or anoth- 
” • did not apply only to killing of law enforce- 
rent officer or someone acting in capacity of law 
"'fnrccment officer, particularly v here N J S A 
**■ * 1 -3. subd. c(4)(h) specifically applied to kill- 
'9 of law enforcement officer State v Moore.
'  '  N J  Super 561. 5(U A 2d >04 <1. |985l 

Alleged robbery of victim and burglary of vie- 
*9 ‘ apartment on same dav as murder of victim

18,1 de le tion s by eW keoo le

could be used to suppon aggravating factor pro­
vided for in N .J.S.A  2C:ll-3, cube c(4)(0, for 
murder committed for purpose of escaping detec­
tion. apprehension, trial, pumshmen’ or confine­
ment for another offense committed by defendani 
or another. State v. Moore. 207 NJ.Super. 561. 
504 A .2d SCU tL.1985).

Evidence that victim was next door nc thbor of 
one defendant and that victim knew who defend­
ants were was sufficient, for purposes of o'ercom- 
mg defendants’ pretnal motion to dismiss aggra­
vating factor, to suppon State's allegation thai 
i' 'rndants murdered victim to prevent victim 

identifying them to police and testifying 
gainst them at trial for robbery, burglary, posses­

sion of a w eapon and conspiracy Stale v. Moore. 
207 N.J.Super 561. 504 A .2d 804 (L.I985).

541.12.  Commission during other offense,
aggravating factors, death penalty 

Defendants convicted under common-law doc­
trine of felony-murder will not be subjected to 
capita) punishment. State v. Ramseur. 106 N.J 
123, 524 A .2d 188 (1487).

C jnsideralion of fact that murder was commit­
ted during felony as aggravating factor was not 
unconstitutional in view of fact that this section 
required that defendant commit murder "purpose­
ly”  or "knowingly." State v. Ramseur. 106 N J 
123. 524 A .2d 188 (|4«7).

Allegations that murder was committed dunng 
robbery and that murder was committed dunng 
burglary must be enumerated as single aggravat­
ing factor under N.J.S.A. 2GI1-3, subd. c(4)(g). 
for ofTense committed while defendant was en­
gaged in commission of. nr attempt to commit, or 
flight after committing or attempting to commit 
robbery , sexual assault, arson, burglary or kidnap­
ping, but jury must he instructed lo consider both 
robbery and burglary in overall weighing process. 
State v. Moore. 207 NJ.Super. 561. 504 A .2d 804 
(L.I985).
541.15. ---- Juveniles, death penalty, sentence

and punishment 
Legislature s providing for adult treatment -'f 

certain juvenile defenders was n"t intended to 
preclude application of capital punishment statute 
to such offenders especially in light of inclusion of 
mitigating factors of age and character State v, 
Smith. 202 NJ.Super 578. -N J A 2d 507 
(L.I9S5).
541.16. ---  OutrcReousness or vilencss, aggra­

vating factors, death penalty, sentence
and punishment 

F a c ' 5  that murderer committed murder because 
he liked it or it made lum feel better, that he 
killed bystanders without reason, that he killed 
children or others whose helplessness would indi­
cate that there was no reason to murder, or that 
murderer intentionally mutilated body he believed 
wav no longer a live human being, evidenced 
"depravity of mind" for purposes of provision in 

dealh penally statute listing as aggravating cir­
cumstance fact (hat murder was outrageously or 
wantonly nie, horrible, or inhuman in that it 
involved depravity of mind. State v Ramseur. 
I lio N J 123. 524 A 2d 188 (I4S7)
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Mere fact thul murder is preceded by warning 
to victim would nor fulfill requirement 1 I131 mur­
derer intends to. or has explicit purpose to. inflict 
severe psychological or physical pain pnor to 
dealh for purpose of provision in this section 
listing as aggravating circumstance fact lhat mur­
der was outrageously or wantonly vile, horrible, or 
inhuman and that it involved depravity of mind 
State v Ramseur. 10b N.J 123. 524 A 2d I8S 
11987),

Torture or aggravated battery to murder victim 
esists. for purpose of provision in this section 

•mg as aggravating circumstance fact that mur- 
nvotved torture or aggravated battery, if de- 
.t intended to cause, and did in fact cause, 

sever physical or psychological pain or sulTenng 
to victim pnor to victim's death, with seventy 
measured cither hy intensity of pain or duration of 
pam. or combinaiion of both. State v Ramseu’’. 
106 N.J. 123. 524 A.2d 188 \I987)

Subdivision c(4Mc) listing as aggravaiing cir­
cumstance fact lhat murder was outrageously or 
wantonly vile, homblc. or inhuman in lhat it 
involved tonure or aggravated battery to victim 
could be applied to c.xccution-style murders in 
view of extreme psychological suffering by victim 
Stale v. Ramseur." 106 N .J. 123. 524 A.2d 188 
(1987),

Evidence that defendant told murder victim, 
after he had stabbed her, but while she was still 
alive, that he was going tc kill her grandchildren 
would be sufficient to suppon finding that defend­
ant purposely inflicted severe mental pain pnor to 
victim's death for purpose of subd, c(4)(c) listing 
as aggravating circumstance fact that murder in­
volved tonure. Stale v. Ramseur. 106 N .J. 123, 
524 A.2d 188 (1987)

541.17.   Age. mitigating factors, death pen­
alty, sentence and punishment 

Age should be considered as mitigating factor in 
penalty phase of capital trial only w hen defendant 
is relatively young 01 when defendant is relatively 
old State v Ramseur, 106 N.J. 123. 524 A 2d 
188 (1987).

Notwithstanding fact that defendant was '2 
years old at lime or killing, failure to provide 
definition for mitigating factor of age of defendant 
was proper in penally phase of capital trial even if 
imposition of mandatory 30-ycar term without 
parole would have protected society because de­
fendant would ha-e been too old 10  constitute 
threat to anyone when he would become eligible 
for parole. State v. Ramseur, 106 N.J. 123. 524 
A 2d 188 (1987).

541.2.   Burden of proof, death penalty, sen­
tence and punishment 

In all cases charged under the Code's murder 
provisions, in order for the death penally to be 
imposed. Slate must prove beyond a reasonable 
doubt that aggravating factors outweighed the 
mitigating factors Stale v Biegenwald. 106 N J .
13. 524 A.2d 130 (l»87)

This section does not unconstitutionally impose 
upon defendant burden of proof in connection 
with weighing of aggravating and mitigating 
factors, rather, only burden imposed on defendant

is burden of producing existence of any mmgati^ 
factors, w hereas burden imposed upon state is p 
prose besom! reasonable doubt existence of aggr* 
sating faclors and ihe ultimate issue, lhat 5 
whether aggravating factors outweigh mmgatinj 
State s Price. It? v j  Super 285. 4~v \  2d |i«; 
(L.1984).

541.3.   Intent, death penalty, sentence anj
punishment

To sustain a lir.Jing that murder was commit­
ted for purpose of escaping detection, apprchci 
sion. trial, punishment, or confinement for anoth­
er offense committed by the defendant or anothet, 
as an aggravating factor in prosecution for mur­
der, motive behind die murder must be the con­
cealment of another pnor offense, and Ihe proof 
must be limited to that issue. Slate v. Montun 
195 N.J Super 317. 478 A.2d 1266 (L.I9I14).

Statutory aggravating factor that defendant pur­
posely or knowingly created grave risk of death to 
another person 1 1 addition to murder victim may 
constitutionally r applied where, though no actu­
al injury was su <• scd, other person was so close 
to defendant during his act of killing as to be 
within ihe "nvne of danger" posing real likelihood 
of nsk of death, constdcnng type of weapon used 
and actual conduct of defendant! State v Price. 
145 NJ.Super 285. 478 A.2d 1249 (L.1984)

To constitutionally apply statutory aggravating 
factor that in commission of murder, defendant 
purposely or knowingly created grave nsk of 
death to another person in addition In victim, 
facts must include a knowing or purposeful state 
of mind vis-a-vis the creation of a great nsk of 
death, that there be a likelihood or high probabili­
ty of great nsk of death created, not just a mere 
possibility, and dial there be at least another 
person within the "zone of danger" created by 
defendant's conduct. Slate v. Pnce, |95 N.J.Su­
per. 285. 478 A 2d 1249 (L 1984).

541.4. ---  Procedure, death penalty, sentence
and punishment 

Pretrial motion to merge aggravating factor that 
murder was committed during robbery and that 
murder was committed during burglars was pre­
mature, and would only become viable if. after 
guilt phase of inal, jury convicted defendant of 
purjs.seful or knowing murder by his own con­
duct and of both robbery and burglar). State s. 
Moote. 207 NJ.Super. 561, 504 A .2d 8C4 
(L.I985'

A prosecuting attorney who may determine 
which defendants will be subjected to the death 
penalty and which will not is violating the sen­
tencing proceeding set forth in this section, which 
provides that such proceeding may not be waived 
by the prosecuting attorney. State v Wnght. 196 
NJ.Super. 516. 483 A.2d 436 (L 1984).

Any sentencing procedure which lacks legisla­
tive standards in connection with death sentence 
adjudication or which allows arbitrary or capn- 
cious sentences may be rendered unconstitutional 
State v. Wnght. |4b N J  Super 516. 483 A .2d 436 
<L 1984).

State death penalty sentencing procedure must 
allow ar.y mitigating factors to be considered.

Last add itio n s In tex t Ind ica ted by underline;
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State v Pnee, 195 N /  Super. 285, * '8  A 2d 1249 
<L I9S4I.

Thu section must direct scntencer's discretion 
b> clear and objective standards, providing specif­
ic and detailed guidance, and it must provide for 
an appeilale process by which a senience of death 
may be rationally reviewed Slate v. Pnce. 195 
N J Surer 285, 478 A.2d 1249 (L 1984).

541.5 Notice, death penalty, senience and pun­
ishment

Rule 3 13-4 providing that notice of aggravat­
ing factors should be served at time of arraign­
ment means that nonce must be given at arraign­
ment. not whenever prosecutor determines, if 
there is sufficient reason for an extension of time 
for such notice, il should be prosecutor's responsi­
bility to move for an enlargement and such mo­
tion should be made al time of arraignment 
Stale s Pnce. 195 N.J.Super. 2S5, 478 A.2d 1249 
(L 1984).

Prosecutor's failure, in violation of Rule 3:13-1. 
to provide defendant at arraignment with notice of 
intent to seek death penalty and aggravating 
factor, rather waiting until two months after ar­
raignment. would be treated as if a motion to 
enlarge time had been filed and granted nunc pro 
tunc, notwithstanding that no motion to enlarge 
was made al arraignment, nor was a motion to 
enlarge nunc pro tunc filed at any time, where 
defendant had had notice since Septembe' 19S3 
for a tnal expected to begin in March, 1984, 
defense counsel had had ample and sufficient op­
portunity to prepare, there was no indication lhat 
delay was result of negligence or bad faith on pan 
of prosecutor, and ii could be reasonably assumed 
lhat delay arose as result of prosecutor’s attempts 
to carefully and fully evaluate each case. State v 
Pnce. 195 N.J.Super. 285, 478 A.2d 1249 
i L 1984).

541.6.   Jury, death penalty, sentence and
punishment

Courts may not require poslguill dealh qualifi­
cation of jury pursuant to court’s common-law 
supervisory powers over administration of crimi­
nal jus'ce where Legislature explicitly required 
that same jury must generally decide both guili 
and sentencing State v Ramseur. 106 N J 123.
524 A .2d 188 (1987)

A coun may decide pretnal in a capita! murder 
cave that a second jury will be empaneled if 
defendant ts found guilty of purposeful or know­
ing murder bv his own conduct. Slate v Monlu- 
n, |45 N J  Super 317. 47S A 2d 12bb (L 1984).

Empaneling a death-qualified jury in prosecu­
tion tor two counts of conspiracy lo commit mur­
der and three counts of murder, as well as 15 
additional postmurder offenses, and trying the 
-ase as to guilt on all counts, defernng any deci­
sion as to the necessity for empaneling a separate 
dcjth.qualificd iury for the penalty phase until Ihc 
guili phase was completed, was the appropriate 
rtosedurc lo follow m light of information ongi- 
nalK before the cmm. despite fact that guilt phase 

' trial might consist largely of postmurdcr of- 
■eaves which could prejudice defendant at penally 
fbasc of inal. bui further information warranted
'ast d e letion s by strikeouts
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scvenng the postmurder offenses State v Mon­
tun. 195 N J  Super 317.478 A 2d 1266 <L 1984).

That state death penalty scheme requires jury to 
determine and weigh aggravating and mitigating 
factors but does not authorize jury to determine 
actual sentence does not violate N.J.S.A. Const- 
An I, pars. 9. 10 providing for right of trial by 
jury’, as jury sentencing has never been permitted 
and the Constitution does not require to the con­
trary and. as a practical matter, it is precisely Ihe 
jury which does deierminc whether death penalty 
is to be imposed by performing its weighing func­
tion. State v. Pn.c. 195 N J  Super 28$. 478 A .2d 
1249 (L.1984).

541.7. ---  Grand jury , death penalty , sentence
and punishment 

Section 2C:11-3 fails to pro.ide for presentation 
of aggravating factor or factors to grand jury does 
nor violate N.J.S.A. Const. An. I. par. 8 provid­
ing that no person may be held to answer for any 
cnmmal offense unless on presentment or indict­
ment of grand jury, as that requirement relates to 
indictment by grand jury of offense charged, not 
the particular sentence or punishment Slate v, 
Pnce. 195 N.J.Super. 285. 478 A.2d 1249 
(L 1984).

541.8.   Evidence, death penalty, sentence
and punishment

I ’pon finding of necessity tc go to penalty- stage 
in tnals of defendants charged with purposeful or 
knowing murder by their own conduct, State 
would be limited, in proofs in suppon of N .J S.A. 
2C II-3, subd ctt)(c). providing that jury may 
find aggravating factor where murder was out­
rageously or wantonly vile, hornble or inhuman in 
that it involved torture, depravity nf mind, or 
aggravated pattery to victim, to evidence that 
murder was outrageously or wantonly vile, horn- 
ble or inhuman in that it involved aggravated 
bailers lo victim, where Stale clearly provided 
evidence that murder of victim involved aggrava­
ted bauery involving three separate beatings but 
failed to provide any evidence io support allega­
tion that murder involved depravity of mind or 
torture State v Moore, 207 N.J Super 5t> 1. 504 
A .2d 804 (L.I9S5I.

Evidence which might be admissible id prove 
defendant's guili in prosecution for three counts of 
murder and two counts of conspiracy to commit 
murder would not be admissible al penally phase 
of Ihe prosecution on specific aggravating factors 
noticed, including ouiraceousness and vileness of 
ihe offense and purpose of escaping detection, if 
defendani was found gudly of purposeful or 
knowing murder by his own conduct, in view of 
fact that this section pro-enbes admissibility 
Stale v Monlun, 14$ N J Super 317, 478 A 2d 
1266 11. 1984)

Evidence of ptislmurdcr offense, committed by 
defendani would be inadmissible al penalty phase 
of his tnal on two counts of conspiracy to commit 
murder and three counts of murder, where aggra­
vating factor relied on was lhal the murder in­
volved outrageously or wantonly vile, hornble or 
inhuman conduct in lhal ii involved torture, de- 
pravtly of mind or aggravated battery to the
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victim Stall V Montun. I45N J Super 117,478 
4 2il 1266 iL 19X4)

Evidence ol postmurder offenses commuted hv 
a defendant against olher victims arr irrelevant to 
a dctcrniinatnin of existence or nonexistence of 
aggravating tactor that murder wav outrageously 
or Wantonly vile, horrible or inhuman in lhal n 
involved torture, depravity of mind or aggravated 
bailers to the victim, such aggravating factor is 
sustained only hy proof of premuider conduct of 
ihe defendant Siale v Monlun. I°5 N J.Super 
3|7 478 A 2d |2t>6 (L.1984)
541.9.   Discovery, dealh penally

Defendants were noi emitted lo hills of particu* 
l.o specifying fuels Slate Intended to rely on in 
suppon of allegation lhal murder invoked aggra­
vated haiiery, where defendants had been provid­
ed with ample discovery supporting such allega­
tion Stale v. Moore. 2(17 V J  Super 561. 504 
A 2d 8W (I..I985I.

If evidence IS present in a murder case which 
would justify determination of an aggravating 
factor for purpivses nf death senience. the prose­
cuting attorney's duty is In reveal those facts to 
defendant and the court, a prosecuting attorney 
who fails tn indicate the existence of evidence of 
an aggravating factor is noi exercising discretion, 
but rather is derelict In his duly as an officer of 
the coun and as a public servant. Stale v 
Wright, 196 N J.Super. 516, 483 A.2d 436 
(L.I9S4)
542.1.   Defendant's own conduct, death

penalty
Fact that jury was unable to reach conclusion 

on whether defendant committed murder by his 
own conduci was noi fatal lo murder conviction, 
but merely precluded State from seeking dealh 
penalty, where jury returned guilty verdict finding 
defendant had purposefully or knowingly commit­
ted murder State s. Moore. 207 N J Super. 561. 
504 A 2d 804 (L.I9S5I 

Fact that medical examiner was unable to say 
which specific blow caused death of old man who 
died as resu-l of group healing did noi require 
elimination of death penalty as possible punish­
ment for defendants, where evidence that defend­
ants each directly participated in heatings of vic­
tim was sufficient in carry the case to ihe jury on 
issue of whether each defendani committed mur­
der by his own conduct. Stale s Moore. 207 
N.J.Super. 561, 5L4 A.2d 804 (L.I9S5)
543. Change, correction nr reduction of sentence 

Habeas corpus petitioner's claim that by reason 
of refusal of rescnlencing panel to reduce his life 
sentence for murder, m light of sentence imposed 
on codefendant, he had been denied due process 
and equal protection, was a stale law claim, not a 
federal claim and did not come within habeas 
corpus statute (28 L 'S C .A  J  2254) Jones v 
Superintendent of Rahway State Prison. D C . 576 
F.Supp. 4 (|982| affirmed 725 F2d 40.

Retnbulion constitutes valid penological objec­
tive for death penally: reiectmg People v
Anderson. 6 Cal 3d 628. 10(1 Cal Rptr. 152, 493 
P 2d 880. calling into doubt State i. Ivan, 33 N.J 
197. 162 A .2d 851. State v Leggiadrtni. 75 N.J,

150. 3X0 A 2d 1112 State s Ramseur. 106 N j 
123. 524 A 2d 1x8 tIUN'i
544. Parole eligibility

Sentencing defendant In tslended term of 7(j 
years (or murder was nut error, but imposing term 
of parole ineligibility in excess of 25 years wjv 
error Slate s Kelly. 207 N.J.Super 14. 5Q» 
•\ 2d 37 (A D  |9K6) ’

Courts can require offenders to serve mandato- 
ry minimum terms before they can be considered 
for parole New Jersey Parole Bd s. Byrne. 93 
N . J  192, 460 A  2d 103 lf983l
547. Resentencing

Resentencing cannot he considered double jeop­
ardy where first sentence wav death sentence and 
evidence was sufficient, however. Stale cannot 
charge any aggravating factors on resentencing 
lhal were noi found by jury in first sentencing 
phase. Stale s. Biegenwald, 106 N . J .  13. 524 
A 2d 130 (1987).

Improper introduction of pnor conviction as 
aggravating factor requires resentencing Slate s 
Biegenwald. 96 N.J 630. 477 A .2d 3)8 (1984) 
clarified 47 N.J. 666. 483 A.2d 184

548, Restitution, sentence and punishment 
Parole board, in appropriate situation in which

it determines restitution is to be paid by homicide 
defendant as a condition of parole, may iimtt 
damages lo medical expenses and related costs, 
funeral expenses, specific personal property losses, 
and ot ter less common losses if clearly provable, 
it may decide in a given case to include within the 
rcstitutional amount lost wages for limited per vds 
of time which do noi ‘nvoitc assessments of life 
expectancy: but such damages should not include 
valuation of lifi permanent injury, pain and suf- 
fenng. loss of companionship, services, nunurc, 
support anu other denvanve and indirect losses, 
or costs not readily demonstrable ( - an objective 
basis. Application of Trantino. 89 N  J  34 \ 446 
A.Jd 104 (1482)
549. Prior convictions sentence and punishment 

Capital defendani may attack use of pnor mur­
der conviction as aggravating circumstance where 
pnor conviction resul’ed from non suit plea en­
tered al time when its acceptance eliminated possi­
bility of death sentence, and if no factiul oasis 
existed for plea to murder. State shall be rarred in 
sentencing proceedings from relying on pnor con­
viction to prove aggravating factor State • 
Ramseur, 106 N .J. 123. 524 A.2d I8r *!98Ti 

Defendant's pnor non suit plea to indictment 
for murder was sufficient to prove aggravating 
factor that defendant had previously been convict­
ed of murder, even though defendant might have 
been convicted of either murder or mar. laughter 
under indictment State s Ramseur. i-'ab N J 
123. 524 A .2d 188 11987)

Ambiguity in this section which prov e— lhal 
jury al penalty phase of capital proceeding may 
consider as aggravating factor fact that defendant 
was previously convicted of murder wa- required 
to be resolved in favor of defendani State ■- 
Biegenwald. 9p N . J .  630. 477 A 2d ?)* 1484
clanfied 97 N.J 666. 483 A .2d 184

Last add itions in tex t ind ica ted by un d e r lin e ;
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This seel 1011 which provides lhal jur> a( penalty 
phase of capilal proceeding may consider as ag­
gravating factor fact that defendant was previous­
ly convicted of murder is unclear with respect to 
necessity for or degree of finality that must attach 
to pnor conviction in order for it to be available 
for consideration, requiring resort to intnnsic and 

! extrinsic aids of statutory interpretation to glean 
legislative intent. State v. Biegenwald, 9u N.J 
oil). 47? A .2d 318 (19841 clanfied 97 N.J 666, 
4S.! A .2d 184.

This section which provides that jury at penalty 
phase of eapital proceeding may consider as ag­
gravating factor fac lhal defendant "has previous­
ly been convicted" of murder requires that slate 
appellate process affecting i..at conviction he first 
exhausted State v. Biegenwald, 96 N.J. 630. 477 
A 2d 316 (1984) clanfied 97 N .J. 66t, 433 A.2d 
134

Status of prior conviction at time of its intended 
use in penalty phase of subsequent murder prose­
cution is determinative, rather than status at time 
that subsequent ofTense was committed, and thus, 
final conviction obtained prior to commencement 

I of penalty phase of subsequent tnal may be relied

I
on as aggravating factor at that trial. State v. 
Bey, 96 N.J. 625. 477 A.2d 315 (1984) clarified 97 
( N.J 660. 483 A .2d 185

State may not use defendant s pnor conviction 
as aggravating factor in penalty phase of capital 
proceeding uiviil all avenues of appellate rev iew of 
lhat conviction have been exhausted State v. 
Bey, 96 N .J. 625. 477 A,2d 315 (I9S4) clanfied 97 
N J 666. 4S3 A .2d 185

VIII. REVIEW
561. In gencrul

Murder defendant's appeal of interlocutory or­
der which rejected admissibility of proffered ex­
pert testimony in mitigation of dealh penalty vet* 

f diet was entertained, notwithstanding its interior- 
• utory nature, in view of its importance to state 

and to defendant, as well as to other similarly 
situated defendants Slate v. Davis. 9n N.J 611. 
477 A.2d 308 (1984)

563. Instructions, review
In prosecution for knowingly causing death 

"and/or" causing death in course of a robbery, 
tnal judge's instruction to jury lhat it inij.'tt have 
to consider whether defendant purposely or know­
ingly killed even though indictment did not charge 
"purposely" was, if error, harmless, in view of fact 
that jury convicted only of felony-murder. Stat.* 
v. Arriagas. 198 N.J.Super. 575, 487 A. Id 1290 
(A.D. 1985) affirmed 102 N.J. 265, 508 A.2d 167.

566. Capital causes, review
In -evievving death se ..ice, appellate courts 

must adhere to stricter standard of review than in 
reviewing jury's findings of fact in noncapital trial. 
State v. Ramseur. 106 N.J. 123, 524 A .2d 188
(1987).

Proportionality review in context of capital sen­
tencing scheme is no: appellate review to ensure 
that aggravating factors outweigh beyond reason­
able doubt all mitigating factors, or to determine 
if death sentence is disproportionate to crime, but 
it rather purports to inquire whether penalty is 
nonetheless acceptable in particular case because 
disproportionate to punishment imposed on others 
convicted of same cnme. State v. Ramseur, 106 
N.J: IT i. 524 A 2d 188 (1987).

Proportionality review in imposition of death 
penally should include comparisons of similar 
cases throughout entire state, declining to follow 
Stale  v. Sonnier, 379 So.2d 1336 (La.). State v 
Ramseur, 106 N J . 123. 524 A.2d 188 (1987).

568. ---- Prior offenses, review
Introduction, in murder prosecution, of evj.

dencc of defendant's accomplishing alleged prior 
rape and alleged prior assault by "the use of force 
lo the throat" was improper admission of other 
crimes evidence to establish identity and constitut­
ed reversible error State v. Reldan. 185 N.J.Su­
per. 494. 449 1517 lA.D 19821 certification

J 91 453 A .2d 862.

ill). review
. ’pei.ate review of sentence imposed under this 

section is sufficient to satisfy Federal Constitution. 
State v Price. 195 N.J.Super. 285. 478 A.2d 1249 
(L.1984).

2C:11—I. M anslaughter

a. Criminal homicide constitutes aggravated m anslaughter when the actor reck­
lessly causes death under circumstances m anifesting extrem e indifference to human 
life.

b. Criminal homicide constitutes m anslaughter when:

11) It is committed recklessly; or

(2) A homicide which would otherwise he murder under section 2C: 11-3 is commit- 
<<'d in the heat o f passion resulting from a reasonable provocation.

c. Aggravated manslaughter is a crime of the first degree and upon conviction 
(hereof, u person mav. notwithstanding the provisions of paragraph 111 of subsection  
a of N.J.S. -JC: i:i-ii. he sentenced to an ordinary term of imprisonment between 10 
and :») vears. Manslum'ntor is a crime o f the second degree

I Amended by t; 1, e ff. Poo b, 1‘JMi.
}  last d e letio n s by strikeouts



2C:11 -2.1 CODE OF CRIMINAL JUSTICE

form  to  present-day m edical realities  
p rincip les o f equ ity  nr public policy 
nnd the rule w ill therefore  be reje( |.' 
ed ns mi m m chronisiu und declare,) 
to  Ik- no longer jmrt o f  the sta te-, 
com m on luw. S ta te  v. Young, U s  \  
J..Super. 405, .IT'.’ A.L’tl 1117 (A.D.lfiX;, 
reversed on other ground s 77 X j 
245, 300 A.Ud 550.

Rule that in order to make n k ill­
ing m urder, victim  m ust die w ith in  n 
year  and a day a fter  the stroke w as  
received or cause of death w ns a d ­
m inistered would bo abolished. Id.

The common law  "year and n day  
rule," w hich has been part o f th e  ba­
s ic  la w  of Now Jersey, does not con-

2C :ll-3 . Murder
a. Except as provided in section 2C :ll-4  criminal homicide 

constitutes murder when:
(1) The actor purposely causes death or serious bodily in- 

jury resulting in death; or
(2) The actor knowingly causes death or serious bodily in­

jury  resulting in death; or
(3) It is committed when the actor, acting either alone or with 

one or more other persons, is engaged in the commission of, or 
an attempt to commit, or flight after committing or attempting 
to commit robbery, sexual assault, arson, burglary, kidnapping 
or criminal escape, and in the course of such crime or of im­
mediate flight therefrom, any person causes the death of a person 
other than one of the participants; except that in any prosecu­
tion under this subsection, in which the defendant was not the 
only participant in the underlying crime, it is an affirmative 
defense that the defendant:

(a) Did not commit the homicidal act or in any way so­
licit, request, command, importune, cause or aid the commis­
sion thereof; and

(b) Was not armed with a deadly weapon, or any instru­
ment, article or substance readily capable of causing death 
or serious physical injury and of a sort not ordinarily carried 
in public places by law-abiding persons; and

(c) Had no reasonable ground to believe tha t any other 
participant was armed with such a weapon, instrument, ar­
ticle or substance; and

(d) Had no reasonable ground to believe tha t any other 
participant intended to engage in conduct likely to result in 
death or serious physical injury.

b. Murder is a crime of the first degree but a person convict­
ed of murder may be sentenced, except as provided in subsec­
tion c. of this section, by the court to a term of 30 years, during 
which the person shall not be eligible for parole or to a specific
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term of years which shall be between 30 years and life imprison­
ment of which the person shall serve 30 years before being eli­
gible for parole.

c. Any person convicted under subsection a .( l)  or (2) who 
committed the homicidal act by his own conduct or who as an ac­
complice procured the commission of the offense by payment or 
promise of payment, of anything of pecuniary value shall be 
sentenced as provided hereafter:

(1) The court shall conduct a separate sentencing proceed­
ing to determine whether the defendant should be sentenced 
to death or pursuant to the provisions of subsection b. of 
this section. Where the defendant has been tried by a jury, 
the proceeding shall be conducted by the judge who presided 
a t the trial and before the jury which determined the de­
fendant’s guilt except that, for good cause, the court may 
discharge Lhat jury and conduct the proceeding before a 
jury empaneled for the purpose of the proceeding. Where 
the defendant has entered a plea of guilty or has been tided 
without a jury, the proceeding shall be conducted by the 
judge who accepted the defendant’s plea or who determined 
the defendant’s guilt and before a jury empaneled for 
the purpose of the proceeding. On motion of ihe defendant 
and with consent of the prosecuting attorney the court may 
conduct a proceeding without a jury.

(2) At the proceeding, the State shall have the burden of 
establishing beyond a reasonable doubt the existence of any 
aggravating factors set forth in paragraph (4) of this sub­
section. The defendant shall have the burden of producing 
evidence of the existence of any mitigating factors set forth 
in paragraph (5) of this subsection. The State and the de­
fendant shall be permitted to rebut any evidence presented 
by the other party at the sentencing proceeding and to pre­
sent argument as to the adequacy of the evidence to estab­
lish the existence of any aggravating or mitigating factor. 
Prior to the commencement of the sentencing proceeding, or 
at such time as he has knowledge of the existence of an 
aggravating factor, the prosecuting attorney shall give no­
tice to the defendant of the aggravating factors which he 
intends to prove in the proceeding.

(3) The jury, or if there is no jury, the court shall re­
turn a special verdict setting forth in writing the existence 
or non-existence of each of the aggravating and mitigating 
factors set forth in paragraphs (4) and (5) of this subsec-

2 4 9
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tion. If any aggravating factor is found to exist, the verdict 
shall also state whether it is or is not outweighed by any one 
or more mitigating factors.

(a) If the jury or the court finds tha t any aggravat­
ing factor exists and is not outweighed by one or more 
mitigating factors, the court shall sentence the d e f e n d ­
ant to death.

(b) If the jury or the court finds tha t no aggravating 
factors exist, or that any aggravating factors which ex­
ist are outweighed by one or more mitigating factors, 
the court shall sentence the defendant pursuant to sub­
section b.

(c) If the jury is unable to reach a unanimous ver­
dict, the shall sentence the defendant pursuant to 
subsection b.

(4) The aggravating factors which may be found by the 
jury  or the court are:

(a) The defendant has previously been convicted of 
murder;

(b) Ir. the commission of the murder, the defendant 
purposely or knowingly created a grave risk of aeath 
to another person in addition to the victim;

(c) The murder was outrageously or wantonly vile, 
horrible or inhuman in th a t it involved torture, depravi­
ty of mind, or an aggravated battery to the victim;

(d) The defendant committed the murder as consid­
eration for the receipt, o r in expectation of the receipt 
of any thing of pecuniary value;

(e) The defendant procured the commission of the 
offense by payment or promise of payment of anything 
of pecuniary value;

(f) The murder was committed for the purpose of 
escaping detection, apprehension, trial, punishment or 
confinement for another offense committed by the de­
fendant or another;

(g) The offense .was committed while the defendant 
was engaged in the commission of, or an attempt to com­
mit, or flight after committing or attempting to commit 
robbery, sexual assault, arson, burglary or kidnapping; 
or
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(h) The defendant murdered a public servant, as 
defined in 2C:27-1, while the victim was engaged in the 
performance of his official duties, or because of the vic­
tim’s status as a public servant.

(5) The mitigating factors which may be found by the 
jury  or C e court are:

(a) The defendant was under the influence of ex­
treme mental or emotional disturbance insufficient to 
constitute a defense to prosecution;

(b) The victim solicited, participated in or consented 
to the conduct which resulted in his death;

(c) The age of the defendant at the time of the m ur­
der;

(d) The defendant’s capacity to appreciate the 
wrongfulness of his conduct or to conform his conduct 
to the requirements of the law was significantly im­
paired as the result of mental disease or defect or in­
toxication, but not to a degree sufficient to constitute 
a defense to prosecution;

(e) The defendant was under unusual and substan­
tial duress insufficient to  constitute a defense to prose­
cution;

(f) The defendant has no significant history of prior 
criminal activity;

(g) The defendant rendered substantial assistance 
to the State in the prosecution of another person for the 
crime of murder; or

(h) Any other factor which is relevant to the de­
fendant’s character or record or to the circumstances 
of the offense.

d. The sentencing proceeding set forth in subsection c. of 
this section shall not be waived by tiie prosecuting attorney.

e. Every judgment of conviction which results in a sentence
death under this section may be appealed, pursuant to the

rules of court, to the Supreme Court, which shall also deteimine 
whether the sentence is disproportionate to the penalty imposed 
ln similar cases, considering both the crime and the defendant.
h-1978, c. 95, § 2C : 11—3, e ff . Sept. 1, 1979. Amended by L.1979, c. 178,
\ 2 l> e ff . Sept. 1, 1979; L.1981, c. 290, § 12, e ff . Sept. 24, 1981; L.

2- c. I l l ,  § 1 , e ff . A ug . G, 1982.
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Although the deceased died in Texas, the blow was 
struck in Quay county, and hence venue was proper i;> 
that countv. State v. Justus, 65 N.M. 195, 334 P.2d 
1104 (1959i, cert, denied. 365 U.S 828. 81 S. Ct. 714. 
5 L. Ed. 2d 706 (1961I.

V en u e  im p ro p er  w h ere  o ffe n se s  c o m p le te d  
b e fo r e  rea ch in g  co u n ty . — Where the first six  crim ­
inal sexual penetration offenses were com pleted  
before reaching Bernalillo county, trial in  Bernalillo  
county as to those offenses was improper. S tate  v. 
Ramirez, 92 N.M. 206. 585 P.2d 651 (Ct. App. 1978>.

A b se n t p reju d ice  v e n u e  p r o v is io n s  
in a p p lic a b le  to  R u le  93 h ea r in g . — N either  
constitutional nor statutory provisions on venue apply 
to a hearing under Rule 93, N.M.R. Civ. P. (con­
sidering defendant's motion to vacate judgm ent and 
sentence against him ', because such a hearing is  n e i­
ther a criminal trial nor a criminal prosecution, but

rather a c ivil proceeding. S tate v. Eckles, 79 N.M . 138, 
441 P.2d 36 (1968).

Since defendant had no right to be present at a 
hearing under Rule 93, N.M.R. Civ. P., a fortiori he 
had no right to be heard in a particular place, absent 
a show ing of prejudice State v. Eckles, 79 N.M . 138, 
441 P.2d 36(19681.

E ffe c t o f  sp ec ia l v e n u e  sta tu te . — Former statu te  
providing for prosecution of a person who obtained  
possession o f personal property from its owner by a 
conditional sales contract and before securing title  
transferred and conveyed it w ithout consent o f its  
owner, in the counties where such sa les contract may 
be recorded, did not repeal the general law  
authorizing prosecutions where the crim e was 
com m itted. S tate  v. Shedoudy, 45 N.M. 516, 118 P.2d 
280 119411.

ARTICLE 2 
Homicide

Sec. Sec.
30-2-1. Murder. 30-2-7.
30-2-2. Repealed. 30-2-8.
30-2-3. M anslaughter.
30-2-4. A ssisting suicide. 30-2-9.
30-2-5. Excusable homicide.
30-2-6. Justifiable homicide by public officer or nub-

Justifiable homicide by citizen.
W hen homicide is excusable or justifiab le  

defendant to be acquitted.
Murderer may not profit from wrongdoing; 

public policy.

iic employee.

30-2-1. Murder.
A. Murder in the first degree is the killing of one human being by another without lawful 

justification or excuse, by any of the means with which death may be caused:
(1) by any kind of willful, deliberate and premeditated killing;
(2) in the commission of or attempt to commit any felony; or
(3) by any act greatly dangerous to the lives of others, indicating a depraved mind 

regardless of human life.
Whoever commits murder in the first degree is guilty of a capital felony.
B. Unless he is acting upon sufficient provocation, upon a sudden quarrel or in the heat 

of passion, a person who kills another human being without lawful justification or excuse 
commits murder in the second degree if in performing the acts which cause the death he 
knows that such acts create a strong probability of death or great bodily harm to that 
individual or another.

Murder in the second degree is a lesser included offense of the crime of murder in the first 
degree.Whoever commits murder in the second degree is guilty of a second degree felony.

H istory; 1953 C om p., § 40A-2-1, e n a c ted  b v  
L a w s 1963, ch . 303, § 2-1; 1980, ch . 21, S 1.

I. General Consideration.
II. Deliberation and Premeditation.

III. Felony Murder.
IV, Second-Degree Murder.
V. M anslaughter.

VI. Defenses.
VII. Indictment and Information. 

VIII. Evidence and Proof.
IX. Jury Instructions.
X. Malice.
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A nd by lack  o f  p ro v o c a tio n . — Malice could be 
implied from evidence o f absence of provocation or 
from the undisputed fact that the killing was with a 
deadly weapon. State v. M cFerran. 8 0  N.M. 6 2 2 ,  4 5 9  

P.2d 1 4 8  (Ct. App.'. cert, denied. 8 0  N.M. 7 3 1 ,  4 6 0  

P.2d 2 6 1  H 9 6 9 I .
Or fa ct o f  u n la w fu l k illin g . — Malice supporting 

conviction of second-degree murder would be implied 
if, by reason of intoxication, defendant w as incapable 
o f the cool and deliberate prem editation necessary to 
constitute first-degree murder, but the killing was 
unlawful. State v. Coolev. 19 N.M . 91. 140 P. 1111. 52 
L.R.A. in .s.' 230 1 1914».

B ut m ay  not be in ferred  from  m ere ca rry in g  o f  
gun . State v. Ochoa, 61 N.M. 225. 297 P.2d 1053 
il9 5 6 i.

It is w ith in  p ro v in ce  o f  ju r y  to im ply  m a lic e  in
a case where a k illing with a deadly weapon has been 
established State v. Ochoa, 61 N M. 225, 297 P.2d 
1053 (1956': State v. Gilbert, 37 N.M. 435. 24 P.2d 280  
(1933(.

O rd in ary  m a lice . — Refusal to find "intensified or 
first-degree malice" left a residuum o f ordinary m alice  
which constituted second-degree murder. S tate  v. 
Reed,3 9 N .M .4 4 .3 9  P.2d 1005,102 A.L.R 995(1934).

T orture. — Under former law murder perpetrated  
by means of torture was first-degree murder, w hether  
or not done with deliberation and malice aforethought 
to effect death. State v. Reed, 39 N.M. 44. 39 P.2d 
1005. 102 A.L.R. 995 (1934».

30-2-2. Repealed.
R ep ea ls . — Laws 1980. ch. 21. $ 2, repeals 30-2-2 

NMSA 1978, relating to m alice.
P r o v is io n s  a p p lic a b le  to m u rd ers com m itted  

prior  to  M ay 14, 1980. — The provisions of this sec­
tion, applicable to murders com mitted prior to May 14. 
1980, read:

"30-2-2. Malice.

"A. M alice is express m alice, when there is the de­
liberate intention, unlawfully to take aw ay the life of 
a fellow creature and which is m anifested by external 
circumstances capable of proof.

"B. M alice shall be implied when no considerable  
provocation appears, or when all circum stances o f the 
killing show a wicked and m alignant heart.”

30-2-3. Manslaughter.
Manslaughter is the unlawful killing nf a human being without malice.

A. Voluntary manslaughter consists of manslaughter committed upon a sudden 
quarrel or in the heat of passion.

Whoever commits voluntary manslaughter is guilty of a third degree felony.
B. Involuntary manslaughter consists of manslaughter committed in the commission 

of an unlawful act not amounting to felony; or in the commission of a lawful act which might 
produce death, in an unlawful manner or without due caution and circumspection.

Whoever commits involuntary manslaughter is guilty of a fourth degree felony.

H istory: 1953 C om p., $ 40A-2-3, e n a c ted  by  
L aw s 1963, ch . 303, S 2-3.

!. General Consideration.
II. Voluntary M anslaughter. 

Ill Involuntary M anslaughter.
A. In General.
B. Proximate Cause.

IV. Evidence.
V. Jury Instructions.

I. GENERAL CONSIDERATION.

C ro ss-re feren ces . — As lo homicide by vehicle, see  
66-8-101 NMSA 197S. As to negligence of overseer o f 
coal mine which caused death, being deemed 
m anslaughter, see 69-14-18 NMSA 1978. For instruc­
tion on voluntary m anslaughter, see UJI Crim. 2.20.

C rim e an d  p u n ish m en t p ro p er ly  sep a ra ted . — 
The fact that the former m anslaughter statute. 
40-24-7. 1953 Comp., m erely defined the oll'ense. while 
40-24-10. 1953 Comp . provided the penalty, does not 
mean that the statu te  was defective or the acts defined 
not crimes; crime and punishm ent can be separated  
and distinguished In the legislature. State v. McFall. 
67 N..N1 260. 354 I’ 2d 547 I 960'

A p p lica b ility  to  m otor  v e h ic le  a c c id e n ts . — This 
section, the involuntary m anslaughter statute, was in 
no sense repealed hy adoption of the negligent hom i­

cide statute (64-22-1. 1953 Comp.I. bul has been in full 
force and effect al all times: although cases o f death  
resulting from driving w hile under the influence of 
intoxicating liquor were taken out from under its 
operation by adoption of 66-8-102 NMSA 1978. which 
made driving under the influence a felony, because 
when a death resulted it would not be "in the com m is­
sion of an unlawful act not am ounting to a felony." 
upon repeal of the negligent humicide statu te  by Laws
1957. ch. 239. S 7. and reinstatem ent of the offense of 
driving under the influence as a m isdem eanor by 
Laws 1955. ch 184. S 8. the rea;iplicnbilily o f the in­
voluntary m anslaughter statute autom atically  
ensued State v. Dealing. 66 N.M 175. 344 P.2d 481 
<1959i

M a n sla u g h ter  is o n e  o f  th e  fou r  k in d s o f  h o m i­
c id e , and is included w ithin a charge of murder. S ta le  
v l.a Boon. 67 N.M 466. 357 P.2d 54 1 1960': S tate  v 
McFall. 67 N M. 260. 354 P 2d 547 ( 1960i.



31-14-1 EXECUTION OF DEATH SENTENCE 31-14-1

trine that a full pardon absolves one from all legal 
consequences o f  his crim e. If granted before con­
viction, it prevents any o f the penalties and 
disab ilities consequent upon conviction from 
attaching: if  granted after conviction it removes the 
penalties and d isab ilities which ordinarily follow from 
conviction, and, generally  speaking, restores the 
offender to all h is civil rights. 1959-60 Op. Att'v Gen. 
No. 59-176.

A n d r e s to r e s  c it iz e n sh ip  r ig h ts. — A full pardon 
autom atically restores such citizenship rights as were 
lost by the conviction. 1959-60 Op. Att'v Gen. No. 
59-176.

B u t r ec o rd  n o t  e x p u n g e d . — There is no law in 
this sta te  authorizing the expunging from records the 
fact o f a felony conviction for which pardoned. 1959-60 
Op. A tt’y Gen. No. 59-176.

A m . J u r . 2d , A .L .R . a n d  C .J .S . referen ces . — 
21A Am. Jur. 2d Crim inal Law §§ 1022 to 1035.

Executive clem ency to remove disqualification for 
office, resu lting from conviction of crime, as applicable 
in case o f conviction in federal court or court o f an­
other state, 135 A.L.R. 1493.

Pardon as restoring license or other special privi­
lege or office forfeited by conviction, 143 A.L.R. 172.

Offense under federal law or law of another state  or 
country, conviction as vacating accused’s holding of  
state or local office or as ground for rem oval, 20 
A.L.R.2d 732.

Pardon of applicant for adm ission to bar as affecting  
requisite o f good moral character, 64 A.L.R.2d 325.

What constitutes conviction within statutory or 
constitutional provision m aking conviction o f crime 
ground of disqualification for, removal from, or 
vacancy in, public office, 71 A.L.R.2d 593.

Propriety of conditioning probation on suspended  
sentence or defendant's refraining from political 
activity, protest, or the like, 45 A.L.R.3d 1022.

Pardon as restoring public office on license or e lig i­
bility  therefor, 58 A.L.R.Od 1191.

State pardon as affecting "convicted” sta tu s o f one  
accused of violations of Gun Control Act o f 1963 (18 
USCS 921 et seq. I, 44 A.L.R. Fed. 692.

18 C.J.S. Convicts 2 to 8.

ARTICLE 14 
Execution of Death Sentence

Sec.
31-14-1. W arrant o f execution upon judgm ent of 

death; tim e o f execution.
31-14-2. Judge to transm it statem ent o f conviction.
31-14-3. Governor m ay suspend.
31-14-4. Insanity o f defendant; how determined.
31-14-5. D uty o f district attorney upon hearing.
31-14-6. Order of court com m itting insane person to 

hospital.
31-14-7. D efendant found to be sane; duty o f warden; 

procedure when sanity is restored.
31-14-8. Proceeding when female is supposed to be 

pregnant.

If female is not pregnant.
31-14-10. Judgm ent of death rem aining in force, not 

executed; no appeal from order o f court. 
31-14-11. Punishm ent of death; how inflicted. 
31-14-12. Place of execution; direction of warden. 
31-14-13 Applicability o f act.
31-14-14. Statutory references to execution.
31-14-15. Where judgm ent must be executed; who  

may be present.
31-14-16. Return of warden.

Sec.
31-14-9.

31-14-1. Warrant of execution upon judgment of death; time of execu­
tion.

When judgment of death is rendered by any court of competent jurisdiction a warrant 
signed by the judge and attested by the clerk under the seal of the court must be drawn and 
delivered to the sheriff. It must state the conviction and judgment and appoint a day on 
which the judgment is to be executed, which must be not less than si tty nor more than 
ninety days from the date of judgment and must direct the sheriff to deliver the defendant, 
at a time specified in said order, not more than ten days from the date of judgment, to the 
warden of the state penitentiary at Santa Fe for execution.

H istory; L a w s 1929, ch . 69, § 1; C.S. 1929, 
§ 35-321; 1941 C om p ., § 42-1401; 1953 Com p., 
It 41-14-1.

S ta te  so le ly  r e s p o n s ib ile  for c o st  o f  m ain te­
n a n c e  o f  c o n v ic t . — W here convict under sentence of 
death is, under the sta tu te, confined in state peniten­
tiary pending determ ination o f his appeal, state has 
entire jurisdiction of h is appeal, slate has entire juris­
diction over such convict, and cannot recover cost of 
his m aintenance from countv. State v. Board of 
Comm’rs, 43 N.M. 521. 96 P.2d 290 1 1939'.

A m . J u r . 2d , n .L .R . and  C .J .S . r e fe r e n c e s . — 21 
Am. Jur. 2d Criminal Lav 544, 609 to 612.

Effect o f perm itting day fixed for execution to pass  
without carrying out sentence, 34 A.L.R. 314.

Delay in taking defendant into custody after con­
viction and sentence, 98 A.L.R.2d 687.

Effect of abolition of capital punishm ent on proce­
dural rules governing crim es punishable by 
death-post-Furm an decisions. 71 A.L.R.3d 453.

24 C.J.S Criminal Law- i  1613.
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31-14-2 CRIMINAL PROCEDURE 31-14-6

31-14-2. Judge to transm it statement of conviction.
The judge of the court at which a conviction is had. must, immediately after the con­

viction, transmit to the governor, by moil or otherwise, a statement of the conviction and 
judgment.

H istory: L aw s 1929, ch . 69, § 2: C .S. 1929, 
8 35-322; 1941 Com p., 8 42-1402; 1953 C om p.. 
$ 41-14-2.

31-14-3. Governor may suspend.
No judge, court or officer, other than the governor, can suspend the execution of a judg­

ment of death, except the warden of tho state prison to whom he is delivered for execution, 
in accordance with the provisions of the six succeeding sections [31-14-4 to 31-14-9 NMSA 
19781, unless an appeal is taken.

H istory: L aw s 1929, ch . 69. 8 3; C .S. 1929, 
8 35-323; 1941 Com p., 8 42-1403; 1953 C oinp ., 
8 41-14-3.

E ffect o f  e x ecu tio n  o rd er  on d e fe n d a n t’s r igh t  
to a p p ea l. — That defendant's execution was ordered 
at a date which required him to take an appeal w ithin  
90 days of his conviction did not invalidate the judg­

ment and sentence, under 31-14-1 NM SA 1978, since  
an appeal was taken in less than 60 days, and the  
judgment suspended, and he was not prejudiced. State  
v. Roy, 40 N.M. 397. 60 P.2d 646, 110 A.L.R. 1 <19361.

Am. J u r . 2d , A .L .R . and C .J .S . r e fe r e n c e s . — 21 
Am. Jur. 2d Criminal Law 8 563.

24 C.J.S. Criminal Law 8 1618.

31-14-4. Insanity of defendant; how determined.
If, after his delivery to the warden for execution, there is good reason to believe that a 

defendant, under judgment of death, has become insane, the warden must call such fact to 
the attention of the d istrct attorney of the county in which the state penitentiary is situ­
ated, whose duty it is to immediately file in the district court of such county a petition, 
stating the conviction and judgment, and the fact that the defendant is believed to be insane, 
and asking that the question of his sanity be inquired into. Thereupon it shall be the duty 
of said court to inquire into said question and render judgment thereon.

H istory; L aw s 1929, ch . 69, 8 4: C .S. 1929, Insanity supervening after conviction and sentence o f
8 35-324; 1941 Com p., 8 42-1404: 1953 C om p ., death. 49 A.L.R. 804.
§ 41-14-4. 24 C.J.S. Crim inal Law 8 1619.

Am . Ju r . 2d, A.L.R. an d  C .J .S . r e fe r e n c e s . —

31-14-5. Duty of district attorney upon hearing.
The district attorney must attend the hearing, and may produce witnesses before the 

court, for which purpose he may issue process in the same manner as for witnesses to attend 
before the grand jury, and disobedience thereto may be punished in like manner as 
disobedience to process issued by the court.

H istory: L nw s 1929, ch . 69. 8 5; C .S. 1929. 
8 35-325; 1941 Com p., 8 42-1405; 1953 C om p,, 
8 41-14-5.

31-14-6. Order of court committing insane person to hospital.
The court must make and cause to be entered an order reciting the fact of such inquiry 

and the result thereof, and when it is found that the defendant is insane, the order must 
direct that he be taken to the state hospital for the insane, and there kept in safe confine­
ment until his reason is restored.
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History-' L a w s 1929, eh . 69, § 6 ;  C.S. 1929, L aw  r ev iew s. — For note. "Statutory Proposals for
§ 35-326; 1941 C om p., § 42-1406: 1953 C om p., Expanding Outpatient Treatment in New Mexico,"
§ 41-14-6. see 2 Nat. Resources J. 153 < 1962>.

31-14-7. Defendant found to be sane, duty of warden [; procedure 
when sanity is restored.]

If it is found that the defendant is sane, the warden must proceed to execute the judgment 
as specified in the warrant; if it is found that the defendant is insane, the warden must 
suspend the execution, and transmit a certified copy of the order mentioned in the last 
section [31-14-6 NMSA 1978] to the governor, and deliver the defendant, together with a 
certified copy of such order, to the superintendent of the state hospital for the insane [Las 
Vegas medical center]. When the defendant recovers his reason, the superintendent of such 
hospital must certify that fact to the governor, who must thereupon issue to the warden his 
warrant, appointing a day for the execution of the judgment.

H istory: L a w s 1929, ch . 69, § 7; C .S. 1929, A m . J u r . 2d, A .L.R. and  C .J .S . r e fe r e n c e s . —
§ 35-327; 1941 C om p ,, § 42-1407: 1953 C om p., Judicial declaration of sanity, m ade after alleged of-
§ 41-14-7. fense but before acquittal on giound of in san ity  at

S ta te  h o sp ita l for  th e  in sa n e . — Laws 1970. ch. tim e of ofTense, as affecting duty o f court to com mit
45, § 1, enacts 23-1-13 NMSA 1978 which changes the defendant to asylum  for insane, 88 A.L.R. 1084.
name of the state  hospital for the insane to Las Vegas 24 C.J.S. Crim inal Law § 1618; 24B C.J.S. C rim inal
medical center. Law § 2001.

31-14-8. Proceedings when female is supposed to be pregnant.
If there is good reason to believe that a female against whom a judgment of death is 

rendered is pregnant, such proceedings must be had as are provided in Section 4 [31-14-4 
NMSA 1978J ofthis act except that the court may summon three disinterested physicians, 
of good standing in their profession, to inquire into the supposed pregnancy, who shall, in 
the presence of the court, but with closed doors, if requested by the defendant, examine the 
defendant and hear any evidence that may be produced, and make a written finding and 
certificate of their conclusion, to be approved by the court and spread upon the minutes. The 
provisions of Section 5 [31-14-5 NMSA 1978] of this act apply to the proceedings upon such 
inquiry.

H istory: L a w s 1929, ch . 69, § 8; C .S. 1929, 
§ 35-328; 1941 C om p ., § 42-1408; 1953 Com p., 
§ 41-14-8,

31-14-9. If female is not pregnant.
If it is found that the female is not pregnant, the warden must execute the judgment; if 

it is found that she is pregnant the warden must suspend the execution of the judgment, and 
transmit a certified copy of the finding and certificate to the governor. When the governor 
receives from the warden a certificate that the defendant is no longer pregnant, he must 
issue to the warden his warrant appointing a day for the execution of the judgment.

History" L a w s 1929, ch . 69, § 9; C .S. 1929, 
§ 35-329; 1941 C om p., § -12-1409; 1953 C om p., 
§ 41-14-9.

31-14-10. Judgment of death remaining in force, not executed; no 
appeal from order of court.

If for any reason a judgment of death has not been executed, and it remains in force, the 
court in which the conviction is had, on the application of the district attorney of the county 
in which the conviction is had. must order the defendant to be brought before it, or if he is
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at large, a warrant for his apprehension may be issued. Upon the defendant being brought 
before the court, it must inquire into the facts, and if no legal reason exists against the 
execution of the judgment, must make an order that the warden of the state penitentiary, 
to whom the sheriff is directed to deliver the defendant, execute the judgment at a specified 
time. The warden must execute the judgment accordingly. From an order directing and 
fixing the time for the execution of a judgment, as herein provided, there is no appeal.

H istory” L aw s 1929, ch . 89, § 10; C .S. 1929, 
8 35-330; 1941 C on ip ., 8 42-1410; 1953 C om p., 
5 41-14-10.

A m . J u r . 2d , A .L.R . a n d  C .J .S . r e fe re n c es . — 21 
Am . Jur. 2d Crim inal Law 8 611.

Effect of perm itting day fixed for execution to pass 
without carrying out sentence, 34 A.L.R. 314.

24 C.J.S. Crim inal Law § 1613.

31-14-11, Punishment of death; how inflicted.
The manner of inflicting punishment of death shall be by administration of a continuou >, 

intravenous injection of a lethal quantity of an ultra-short-acting barbiturate in combina­
tion with a chemical paralytic agent.

H istory; 1953 C om p., § 41-14-11.1, e n a c ted  by  
L a w s 1955, ch . 127, § 1; 1979, ch . 150, § 8.

S u b s titu tio n  o f  m e a n s o f  in f lic t in g  d ea th . — 
Laws 1929, ch. 69, S 11, substituted electrocution for 
hanging as a mode of executing death penalty, and 
w as applicable to those under sentence of hanging on 
effective date of the statute. Woo Dak San v. State, 36 
N.M . 5 3 ,7  P.2d 940 (1931) (decided under former law).

C a u sed  n o  c o n st itu t io n a l v io la tio n . — Laws 
1929, ch. 69, § 1 1 ,  substituting electrocution for 
hanging, and applicable to persons informed against 
before passage of the statute, was not violative of

constitutional provision prohibiting legislation  
changing rights, rem edies or rules o f evidence or 
procedure in pending cases. Woo Dak San v. S tate , 36  
N.M. 5 3 ,7  P.2d 9 4 0 (1 9 3 1 '(decided under former law).

L aw  r ev iew s. — For article, "Constitutionality of 
the New Mexico Capital Punishm ent Statu te,” see 11 
N.M.L. Rev. 269 (1981).

Am . J u r . 2d . A .L .R . an d  C .J .S . r e fe re n c es . — 21 
Am. Jur. 2d Crim inal Law § 612.

Manner of inflicting death sentence as cruel or 
unusual punishm ent, 30 A.L.R. 1452.

24B C.J.S. Crim inal Law § 2002.

31-14-12. Place of execution; direction of warden.
The warden of the penitentiary of New Mexico shall provide a suitable and efficient room 

or place enclosed from public view, within the walls of the state penitentiary, and therein 
provide all necessary appliances requisite for carrying into execution the death penalty. The 
punishment of death shall, in each individual case of death sentence pronounced in this 
state, be inflicted under the direction of the warden in the room or place so provided for that 
purpose.

H istory: 1978 C om p., § 31-14-12, en a cted  b y  
L a w s 1979, ch . 150, § 9.

R e p e a ls  and  r ee n a c tm en ts . —  Laws 1979, ch. 
150, § 9, repeals former 31-14-12 NMSA 1978, 
relating to place of execution, appliances for carrying 
into execution the death penalty and supervision by 
the superintendent o f the penitentiary, and enacts the 
above section.

L aw  r ev iew s. — For article, "Constitutionality of 
the New Mexico Capital Punishm ent S tatu te,” see  11 
N.M.L. Rev. 269 11981).

Am . J u r . 2d , A .L .R . an d  C .J .S . r e fe re n c es . — 21 
Am. Jur. 2d Crim inal Law § 610.

24B C.J.S. Crim inal Law § 2002.

31-14-13. [Applicability of act.]
The provision of this act 131-14-11 to 31-14-14 NMSA 19781 shall apply only to capital 

offenses committed after the effective date of this act, and nothing contained in the provi­
sions of this act shall be construed to alter in any manner the execution of a sentence of death 
imposed on account of any crime or crimes committed prior to the effective date of this act.

H istory: 1953 C om p.. § 41-14-11.3, en a cted  b y  m akes the act effective im m ediately. Approved March 
L a w s 1955, ch . 127, § 3. 16. 1955.

E m erg en cy  c la u se s . — Laws 1955, ch. 127, § 6,
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31-14-14. Statutory references to execution.
All references in the laws of the state of New Mexico relating to execution by electrocution 

or by lethal gas shall, insofar as such provisions are applicable, apply to, and mean, execu­
tion by means of injection, except as to capital offenses already committed.

H istory: 1953 Com p., § 41-14-11.4, e n a c te d  b y  E m erg en cy  c la u se s . — Laws 1955. ch. 127, § 6,
L a w s 1955, ch . 127, § 4; 1979, ch . 150, § 10. m akes the act effective im m ediately. Approved March

L aw  r e v ie w s . — For article, "Constitutionality o f 16, 1955.
the N ew  Mexico Capitol Punishm ent S tatu te,” see 11 R ep ea lin g  c la u se s . — Laws 1955, ch. 127, § 5.
N.M.L. Rev. 269 11981), repeals 41-14-11. 1953 Comp.

31-14-14 PUBLIC DEFENDERS 31-15-1

31-14-15. Where judgm ent must be executed; w ho m ay be  present.
A judgment of death must be executed within the walls of the state penitentiary’ at Santa 

Fe, and such execution shall be under the supervision and direction of the warden of said 
institution. The warden of the state penitentiary must be present at the execution and must 
invite the presence of a physician, the attorney general of the state and at least twelve 
reputable citizens, to be selected by him; and he shall, at the request of the defendant, permit 
such ministers of the gospel, not exceeding two, as the defendant may name, and any person, 
relatives or friends, not to exceed five, to be present at the execution, together with such 
peace officers as he may think expedient, to witness the execution. But no other persons than 
those mentioned in this section can be present at the execution, nor can any person under 
age be allowed to witness the same.

H istory: L b w s  1 9 2 9 ,  c h .  6 9 ,  §  1 2 ;  C.S. 1 9 2 9 ,  

§  3 3 - 3 3 2 ;  1 9 4 1  Com p., § 4 2 - 1 4 1 2 ;  1 9 5 3  C om p., 
§ 4 1 - 1 4 - 1 2 .

31-14-16. Return o f warden.
After the execution, the warden must make a return upon the death warrant to the court 

by which the judgment was rendered, showing the time, mode and manner in which it was 
executed.

H istory: L aw s 1929, ch . 69, § 13; C .S. 1929, 
§ 35-333; 1941 C om p., § 42-1413; 1953 C om p., 
§ 41-14-13.

ARTICLE 15 

P ublic D efenders
Sec.
31-15-1. Short title.
31-15-2. Definitions.
31-15-3. Public defender board created; terms; com ­

pensation; finance.
31-15-4. Appointment o f chief; duties o f the public 

defender board.
31-15-5. Public defender department; creation; 

adm inistration; finance.
31-15-6. Public defender department: powers
31-15-7. C h ief public defender; general duties and 

powers.

Sec.
31-15-8. Duty of ch ief public defender to estab lish  

appellate division; duty of appellate d iv i­
sion.

31-15-9. Duty of ch ief public defender lo  estab lish  
district public defender office; appoint­
m ent of district public defender.

31-15-10. Duties o f district public defender.
31-15-11. Compensation; private practice o f  law  by 

attorneys employed by the departm ent 
prohibited.

31-15-12. Explanation of rights; w aiver o f counsel.

31-15-1. Short title.
This act (31-15-1 to 31-15-12 NMSA 1978] may be cited as the "Public Defender Act.”
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A rticle IS.

Appeal.
SS 15-177 to 15-178: ReDealed bv Session Laws 1973, c. 1141, 

s. 17.

C ross R eferen ces . — For provisions
a.- in appeals in crim inal fuses, see 
* 15A-1441 et seq.

SS 15-179 to 15-186: Repealed bvSession Law? 1977.c. 711, s 
33.

H dilor's N ote . — Session Laws 1977. 
e 711. s. 34. provides. "All sta tu tes  
which refer tn sections repealed nr 
amended by ihe act shall be deem ed, 
insofar as possible, to refer lo those provi­
sions o f t h is  act which accom plish the  
same or an equivalent purpose."

Session Laws 1977. c. 711. s. 35 . pro­
vides: "None o! th<- provisions o f th is act 
providing for the repeal o f certain sec­
tions o f the General S ta tu tes shall 
constitute a reenactm ent of the common 
law."

S e ss io n  Laws 1977. c  711. s. 39. as 
am ended hy Session  Law s 1977. 2nd 
S e ss .. c 1147. s 32 . effective Ju ly  1. 
197S, provides "This act shall become 
effective Ju ly  1. 197S. and applies to all 
m atters addressed by u s  provisions 
without regard to w hen  a defendant's 
guilt was estab lished  or when judgment 
was entered against him . except that the 
provisions of in is  act regarding parole 
shall not apply to persons sentenced  
before Julv 1. 197S "

S 15-186.1: Repealed by Session Laws 1973. c. 44. s. 1.

C ross R eferen ces . — As to credits 
against ihe service of sentences and for

attainm ent o f prison privileges, see  
<•* 15-193.1 through 15-193.4.

A rticle 19.
Execution.

S 15-187. Death by adm inistration o f  lethal gas or 
drugs.

Death by electrocution under sentence of'Jaw is hereby abolished 
and death by the administration of lethal gas substituted therefor, 
except that if  any person sentenced to death so chooses, he may at 
least five days prior to his execution date, elect in writing to be 
executed by tne administration of a lethal quantity of an 
ultrashort-acting barbiturate in combination with tt chemical 
paralytic agent. <1909. ch. 443. s. 1: C.S.. s. 4657: 1935. c. 294, s. 1: 
1983. c. 678. s. 1. i

C ross R eferen ces . — A.- to pun­
ishment fur capital crim e- com m itted  
before July 1 .1 9 3 5 , se e *  15-19!

E ditor's N ote . Session Law - 19s.3. 
c 379. s 4. provide- ’"The warden of

Central Prison m.-.y obtain and employ 
the drugs n ecessa r  to carry out the pro­
vision# of th is  act -egard le-s o f contrary 
provisions in C hapter 9(1 of the General 
S ta tu te- "

102



j 15-188 CH 15 CRIMINAL PROCEDURE S 15-188

E ffect o f  A m en d m en ts. - The 1983 on capital punishm ent in North
amendment. eflV.'.ve July 5. 1983. Carolina, see 59 N C l. Kec. 911 1 19S1».
added the language beginning 'except fu r  comment on capital punishm ent
that if  any person sentenced to death so and evolving standards o f decency, see 16 
chooses" at the encl o f the section Wake Forest L. Rev 737 1 1980'

L egal P er io d ica ls . — For comment

C A SE  NOTES

S ectio n  a p p lies  o n ly  to cr im es C ited in State v .Jackson. 199 N.C
com m itted  after  the e ffe c tiv e  d ate  o f  321. 15-1 S.E -102 11930': Stale v. Ferrell,
the s ta tu te , July 1. 1935. and it will not 205 N C 640, 172 S.E. 186 ' 1904 . State
support a sentence of death by lethal gas v. Wall. 205 N.C 659. 172 S.E 216
imposed for a capital crime committed < 1934■: S late v. Baxter. 208 N C 90. 179 
prior to the effective date of the statute S.E 450 :1935': State v. Horne. 209 N.C
although defendant was tried and 725. 184 S.E 470 ‘ 1936 ; State \ Brice,
convicted after the effective dale thereof 214 N.C. 34. 197 S.E 6.90 1 1938 1; S la te  v
State v. Hester.2'J9 N.C. 99 182S E. 738 Hawley, 229 N.C. 167. 48 S.E 2d 35 
11935b See also State v. Dingle. 209 N.C. > 1948'; State v. Gibson. 229 N.C 497. 50
293, 183 S.E 376 '19J6': Stale v. S.F..2d 520 < 1948';State v. Hall. 233 N.C.
M cNeill. 211 N.C. 2S6. 189 S E. 872 310. 63 S.E.2d 636 < 1951 b
(19371.

§ 15-188. Manner and place o f execution.
Except as otherwise provided in G.S. 15-187, the mode of 

executing a death sentence must in every case be by causing the 
convict or felon to inhale lethal gas of sufficient quantity to cause 
death, and the administration of such lethal gas must be continued 
until such convict or felon is dead; and when any person, convict or 
felon shall be sentenced by any court of the State having competent 
jurisdiction to be so executed, such punishment shall only be 
inflicted within a permanent death chamber which the 
superintendent of the State penitentiary is hereby authorized and 
directed to provide within the walls of tiie North Carolina peniten­
tiary at Raleigh, North Carolina. The superintendent of the State 
penitentiary shall also cause to be provided, in conformity with this 
Article and approved by the Governor and Council of State, the 
necessary appliances for'the infliction of the punishment of death in 
accordance with the requirements of this Article. 1 1909, e. 443. s. 2; 
C.S.. s. 4658: 1935. c. 294. s. 2; 1983, c. 678. s. 2.1

E ditor's N ote. — Session Laws 1983, E ffect o f  A m en d m en ts. — The 1983 
'•■s. s 4. provides "The warden o f  amendment, effective July 5. 1983. 

"•'itrul Prison may obtain and employ inserted "Except as otherwise provided 
drugs necessary to carry out the pro- in G.S 15-187" at the beginning o f  tins 

•■-tons ol this act. regardless of contrary section.
:'r'" b-ions in Chapter 90 of the General 
-s.it'a to  "

C A SE  N O TES

}  ‘ le d  in S ta te  v  B rooks. 2U6 N .C . 113. M on tg om e ry . 227 N .C  100. in  S .K .2d
•-'CE 879 1934'. S ta te  v . E x t in i . 213 614 I946i

16. 195 S E 7 . p ; $ 9 b  S la te  x.
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S 15-189 CH 15 CRIM IN A L I'ROCKDCKE ns 15-189

S 15*189. Sentence o f  death; prisoner taken to peni­
tentiary.

Upon tlu* sentence of death being pronounced against any person 
in the State of North Carolina convicted of a crime punishable by 
death, it shall be the duty ol the judge pronouncing such death 
sentence to make the same in writing, which shall be filed in the 
papers in the case against such convicted person. The clerk of the 
superior court in which such death sentence is pronounced shall 
prepare a certified copy of said judgment or sentence of death, 
including therewith a copy of any notice or entries of appeal made 
in such case; if no entries or notice of appeal have been made or given 
in such case, a statement to the effect snail be included in the certif­
icate of the clerk; it shall also be the duty of the district attorney, 
assistant district attorney, or attorney prosecuting in behalf of the 
State in the absence of the district attorney, to prepare and sign a 
certificate stating in substance that he prosecuted said case in behalf 
of the State and that notice or entries of appeal have or have not been 
made or given in said case, and further that he has examined a copy 
of said judgment or sentence of death certified by the clerk, including 
the copy of the notice or entries of appeal or statement to the effect 
that no appeal has been given, and to the best of his knowledge the 
same is correct; the certificate of said district attorney, or other 
prosecuting officer above named, shall be attached to the certified 
copy of said sentence of death, as prepared and certified by the clerk, 
and both certificates shall be transmitted by the clerk of the superior 
court in which said sentence of death is pronounced to the warden 
of the State penitentiary at Raleigh. North Caroline; at the same 
time and in the same manner, a duplicate original of said certificates 
shall be prepared by the clerk of the superior court and the district 
attorney, or other prosecuting officer above named, and the said 
duplicate original or said certificates shall be transmitted to the 
Attorney General of North Carolina. If notice of appeal is given or 
entries of appeal are made after the expiration of the term of supe­
rior court in which said sentence of death is pronounced, said certif­
icates shall be prepared by the clerk of the superior court in which 
said sentence is pronounced and by the district attorney, or other 
prosecuting officer above named, prosecuting in behalf of the State, 
in the same manner and shail be transmitted as soon as possible to 
the warden of the State penitentiary at Raleigh, North Carolina, 
and to the Attorney General of North Carolina. The above certif­
icates so prepared by the clerk of the superior court in which such 
sentence of death is pronounced and by the district attorney, or other 
prosecuting officer above named, shall be transmitted by the clerk 
of the superior court in which such sentence is pronounced to the 
warden of the State penitentiary at Raleigh. North Carolina, and to 
the Attorney General of North Carolina, not more than 20 or less 
than 10 days before the time fixed in the judgment of the court for 
the execution of the sentence: and in all cases where there is no 
appeal, said sentence of death shall not be carried out by the warden 
of the State penitentiary or by any of his deputies or agents until 
said certificates so prepared and transmitted by the clerk of the 
superior court in which said sentence of death is pronounced, and by 
the district attorney, or the prosecuting officer above named, have 
been received in the office of the warden of the State penitentiary at 
Raleigh. North Carolina. In all cases where there is no appeal from

11M



§ 15-190 CH 1.*) CRIMINAL. PROC EDI'HE § 15-190

the sentence of death and in all cases where the sentence is 
pronounced against a prisoner convicted of the crime of rape it shall 
oe the duty of the sheriff, together with at least one deputy, to 
convey to the penitentiary, at Raleigh, North Carolina, such 
condemned felon or convict forthwith upon the adjournment of the 
court in which the felon was tried, and deliver the convict or felon 
to the warden of the penitentiary. 1 1909. c. 443. s. 3; C.S.. s. 4659: 
1951. c. 899. 8. 1: 1973. c. 47. s. 2.)

L egal P er io d ica ls . — Fur comment Carolina, see 59 N.C .L  Rev 911 < 19811 
on capital punishm ent in North

C A SE  N O TES

No D istin c tio n  b e tw een  C on v iction  
by P lea  or  by V erd ict. — Since an 
accused may be convicted by his plea as 
well as by a verdict, there is no reason to 
read into th is section a legislative  
attempt to distinguish between con­
viction bv plea and bv verdict. State v. 
W atkins. 283 N.C. 17. 194 S.E.2d 800, 
cert, denied. 414 U.S. 1000.94 S. Ct. 353. 
38 L Ed 2d 235 il9 7 3 '.

J u d g m en t M ust Be W ritten and  
S ign ed  by T rial J u d g e . — The entry of 
judgment o f the court on the verdict of 
guilty o f a i apital felony by the clerk of 
the court on its m inutes and signed by 
the judge is not a sufficient compliance 
with the provisions o f this section, its 
mandatory provisions requiring the 
judgm ent to be written and signed by the 
judge, and where it appears of record 
that he has failed so to do the case will be 
remanded. St • v. Jackson. 199 N.C. 
321. 154 S.E. 402 ' 1930'.

F a ilu re  to R efer  to Trial or C rim e in 
J u d g m en t. — A judgm ent, while  
som ewhat informal, because it made no 
reference to the trial or the crim e of 
which the prisoner was convicted, is. 
nevertheless, sufficient to meet the 
requirements o f this section State v. 
Edney. 2 0 2 1N.C. 706 .164 S.E. 23 ' 1932).

D eath  S e n te n c e  w ith o u t R eferen ce  
In C rim e. — A judgment sentencing

defendant to death for the com m ission of 
a capital felony, though m aking no refer­
ence to the trial or the crime o f  which the 
defendant was convicted, w hile not com­
menced is held sufficient. State v. Tavlor. 
194 N.C. 738 140 S.E. 728 '1927'.

J u d g m en t M ust S h o w  D e g re e  o f  
M urder. — Where the judgm ent upon a 
verdict of guilty  o f murder in the first 
degree states that the defendant had 
been convicted o f murder, the cause must 
be remanded in order that it appear uii 
the face of the judgm ent that the con­
viction was for murder in the first 
degree, since the judgm ent alone is 
certified lo the warden of the S tate  peni­
tent iarv. State v. M ontgom ery. 227 N.C. 
100. 40 S.E.2d 614 '1946'.

Where in a prosecution for murder the 
jury returns a verdict of gu ilty  o f murder 
in the first degree, the judgm ent of the 
court, which alone is certified to the  
warden of the State prison, under this 
section and SS 15-18S. 15-190 must 
recite that the defendant had been 
convicted of murder in the first degree, 
and where it recites that the prisoner had 
been convicted of murder, and sentences 
the prisoner to death, the case will be 
remanded. State v. l.anglev. 2U4 N.C. 
687. 169 S.E 705 11933i.

A p p lied  in State v. Talbert, 282 N.C. 
718. 194 S.E.2d 822 U 973i.

§ 15-190. Person or persons to be designated  by 
warden to execute sentence; supervi­
sion of execution; who shall be present.

Some guard t . guards or other reliable person or persons to be 
named and designated by the warden from time to time .shall cause 
|he person, convict or lelon against whom the death sentence has 
1(-‘cn -o pronounced to be executed as provided by this Article and all 
amendments thereto. The execution shall be under the general



supervision and control of the warden of the penitentiary, who shall 
from time to time, in writing, name and designate the guard or 
guards or other reliable person or persons who shall cause the per­
son, convict or felon against whom the death sentence has been 
pronounced to be executed as provided by this Article and all amend­
ments thereto. At such execution there shall be present the warden 
or deputy warden or some person designated by the warden in his 
stead: the surgeon or physician of the penitentiary and six respect­
able citizens, the counsel and any relatives of such person, convict 
or felon and a minister or ministers of the gospel may be present if 
they so desire, and the board of directors of the penitentiary may 
provide for and pay the fee for each execution not to exceed 
thirtv-five dollars >S35.00». '1909, c. 4-13. s. 4: C.S., s. 4660: 1925, c. 
123:‘1935. c. 294. s. 3: 19S3. c. 67S. s. 3.1

E d ito r’s N ote . - Session Laws 1983. E ffect o f  A m en d m en ts. — The 1983 
c. 678. r 4. provides: "The warden of am endm ent, effective Ju ly  5. 1983. sub- 
Central Prison may obtain and em ploy stitu led  "executed" for "asphyxiated" in 
the drugs necessary to carry out the pro- the first and second sentences and "exe- 
visions of this act, regardless o f contrary cution" for "asphyxiation" in the second 
provisions in Chapter 90 of the General sentence.
Statutes."

C A SE  N O T E S

C ited in State v M ontgomery. 227 
N.C. 100. 40 S E.2d 614 .19461.

§ 15-191. P en d ing  sentences unaffected.
Nothing in G.S. 15-187. 15-188, and 15-190 shall be construed to 

alter in any manner the execution of the sentence of death imposed 
on account of any crime or crimes committed before July 1. 1935. 
(1935, c. 294 s. 4.)

E d ito r’s N ote . — The act from which electrocution to the adm inistration of 
this section was codified changed the lethal gas 
mode of executing a death sen ience from

§ 15-192. Certificate filed with clerk.
The warden, together with the surgeon or physician of the peni­

tentiary, shall certify the fact of the execution of the condemned 
person, convict or felon to the clerk of the superior court in which 
such sentence was pronounced, and the clerk shall file such certif­
icate with the papers of the case and enter the same upon the records 
thereof. '1909. c. 443. s. 5: C.S.. s. 4661.1

S 15-193. Notice o f  reprieve or new trial.
Should the condemned person, convict or felon be granted a 

reprieve by the Governor or obtain a writ of error, or a new trial be 
granted by the Supreme Court of the State of North Carolina, or 
should the execution of the sentence be stayed by any competent 
judicial tribunal or proceeding, notice of such reprieve, new trial,

if 15-191 CH. 15. CRIMINAL I’ lMM'EDl'RK S 15-193
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appeal, writ of error or stay of execution shall be served uo;r. the 
warden or deputy warden of the penitentiary by the sheriff cf Wake 
County, in case such condemned person is confined iri the peniten­
tiary, or upon any sheriff having the custody of any such condemned
person, also upon the condemned person himself. '1909. c. 445. s. 6: 
C.S.. s. 4662.1

§ 15-194. Time for execution.
Whenever the Supreme Court has filed an opinion upholding the 

sentence of death, or a stay of execution granted by any competent 
judicial tribunal or proceeding has expired or been terminated, or a 
reprieve by the Governor has expired or been terminated, a hearing 
shall be held in a superior court anywhere within the district where 
the case was tried to fix a new date for the execution of the original 
sentence. The district attorney shall promptly calendar such 
hearing. The condemned person shall be present at the hearing 
unless the condemned person has an attorney appearing at the 
hearing. The judge shall set the date of execution for not less than 
60 days nor more than 90 days from the date of the hearing. The 
hearing may be conducted, whether or not in session, by any regular 
or special superior court judge resident in the district or assigned to 
hold court in this district wherever the case is docketed. The order 
fixing the date shall be recorded in the minutes of the court, and the 
clerk of the superior court shall immediately send a certified copy to 
the warden of the State penitentiary, at Raleigh. The clerk shall also 
send certified copies to the condemned person, the condemned 
person's attorney, and the district attorney who prosecuted the case.
11909. c. 443. s. 6; C.S., s. 4663:1925. c. 55: 1951. c. 244. ss. 1.2: 1973. 
c. 47. s. 2: 1981. c. 900.'

C A SE  N O TES

A pplied  in S tate  v. H awley. 229 N.C. 
167. 48 S.E.2d 35 i 1948': M iller v. State. 
237 N.C. 29. 74 S .E .2d 513 '1953'.

C ited  in State v. Calcutl. -1 9  N.C. 
545. 15 S .E .2d 9 ■ 1941'.

15-195. Prisoner taken to place o f  trial w hen new  
trial granted.

Should a new trial be granted the condemned person, convict or 
felon against whom sentence of death has been pronounced, after he 
has been conveyed to the penitentiary, he shall be conveyed hack to 
the place of trial by such guard or guards as the warden of the 
penitentiary shall direct, their expenses to be paid as is now pro­
vided bv law for the conveyance of convicts to the penitentiary. 
' 1909. c. 443. s. 7: C.S.. s. 4664.'

S 15-196. Disposition o f body.
, L’pon application, written or verbal, of any relative as near a? the 

degree of fourth cousin of the person executed, made at a n y  time 
prior to the execution or on the morning thereof, the body, after 
execution, shall be prepared for burial under the supervision if the 
warden or deputy warden and shall he returned to the nearest rail-
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mad station '>1 ihe relative or relatives asking lor such body. In the 
event that no relative asks lor the body of such executed person, 
convict or felon, the same shall he disposed of as other bodies of 
convicts living in the penitentiary. 11909, c 44.3 s. 9: C.S., s. 4665: 
1935. c. 375. s. 6. >

A r t i c l e  1 9 A .

Credits against the Service o f Sentences and for 
Attainment o f Prison Privileges.

§ 15-196.1. Credits a llow ed .
The minimum arid maximum term of a sentence shall be credited 

with and diminished by the total amount of time a defendant has 
spent, committed to or in confinement in any State or local correc­
tional. mental or other institution as a result of the charge that 
culminated in the sentence. The credit provided shall be calculated 
from the date custody under the charge commenced and shall 
include credit for all time spent in custody pending trial, trial de 
novo, appeal, retrial, or pending parole and probation revocation 
hearing: Provided, however, the credit available herein shall not 
include any lime that is credited on the term of a previously imposed 
sentence to which a defendant is subject. (1973, c. 44, s. 1; 1977. c. 
711. s. 16A; 1977. 2nd Sess., c. 1147. s. 30.)

E ditor's N ote. — Session L aw s 1977. 
2nd Ses-.. c. i 147. s. 30. am ended Session  
Laws 1977. c. 711. In su b stitu tin g  "The 
minimum and maximum term of a" for 
'T he term of a determ inate sentence or 
the minimum and maximum term  uf an 
indeterminate" at the beginning o f the 
section.

Ses.-ion Law- 1977. c 711. s 39. as 
amended bv Session Laws 1977. 2nd

S ess., e. 1147. s. 32. provides: This act 
sh a ll become effective Ju ly  1. 197S. and  
applies to all m atters addressed bv its 
provisions w ithout record to w h er a 
defendant’s gu ilt was estab lished  or 
when judgm ent w a s  entered aga in st h:m . 
except that the provisions of th is 3*'. 
regarding parole shall not applv lo  
persons sentenced before Ju ly  1. 19_ -

t ’A S E  N O T E S

S ec tio n  rep ea led  form er  SS 15- 
170.2 and  15-1SG. 1 and w as made 
applicable tu all prisoners, includinp  
those convicted prior to its enactm ent, 
who are entitled tn. but who have not 
heretofore received all such allow able  
credit S late v Lewis. IS N.C, App 681. 
19? S.E 2d 37. cert dented and appeal 
di-tr.i.—etl. 2?.i N.C. 756. 198 S E 2d 726  
■ 197-3

C o n stitu tion a l g u a r a n te e  a g a in st  
d o u b le  je o p a rd y  a b so lu te ly  r e q u ir e s  
that p u n ish m en t a lre a d y  e x a c te d  
m ust be fully  cred ited  in im posing sen ­
tence upon a new coo\ tenon for the sat e 
otfetise Wilson \ North Carolina, 4 3 m 
E 2d 2>4 4th Cir. 197! , decided under 
fort!1,el t 15-1 - I

To deny petition er 64-day ere 
apainst his orig inal sentence, after  
je ttin g  petitioner to the loss o f h is lihe 
by incarceration in a foreign sta te , we. 
amount to punishm ent tw ice for 
sam e offense and a deprivation of h i- 
ertv without due process o f  law . both 
violation of the Fifth A m endm ent 
m ade applicable to the -ta le s  via ' 
Fourteenth A m endm ent C hilder- 
Laws, 558 F Supp 1284 1W D N 
1983'.

B y its e x p r e s s  term s, th is  s t a t .  
in c lu d e s  o n ly  t im e  sp e n t  in custod;- 
"S tate"  in s t itu t io n s  and require- 
credit apainst only custody under  
charge already "commenced." "Slate  
defined at subdivision <*> o f ? ISA
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b een , or in  order to d iscourage that person or any  
oth er  person from , law fu lly  a id in g  or en cou rag in g  
o th e r  persons to participate, w ith o u t d iscr im in a­
tion  on  accou n t o f  race, color, relig ion , sex, n a ­
tional o r ig in , handicap, or ancestry, in  an y  o f  the  
a c tiv ities, services, organizations, or  fac ilitie s  d e ­
scribed  in  d iv ision  (A)(1) o f  this section , or  p a r tic i­
p a tin g  la w fu lly  in speech or p ea cefu l a ssem b ly  o p ­
p o s in g  a n y  d e n ia l o f  th e  o p p o r tu n ity  to  so  
p artic ip ate .

(B) W hoever violates d ivision (A) o f  this section  
is g u ilty  o f  a  m isdem eanor o f  the first d egree , ex­
cep t that w h oever violates d iv ision  (A) o f  this sec­
tion  and  causes bod ily  injury is g u ilty  o f  a  fe lon y  o f  
the th ird  degree, and w hoever v io lates d iv isio n  (A) 
o f  this section  and  causes death  is g u ilty  o f  a  fe lon y  
o f  th e  first degree and subject to  life  im p rison m en t.

HISTORY: 142 vH  S. EfT9-2S-S7.

Cross-References to Related Sections 
Parole eligibility tjr prisoner convicted o f  willful injury or 

death in violation o f state’s civil rights law, RC § 
2967.13.

§ 2927.11 D esecration .

Cross-References to Related Sections 
Civil action for desecration, RC § 2307.70.

§ 2927.12 E thnic in tim id a tio n .

Cross-References to Related Sections
Civil action for ethnic intimidation, RC § 2307.70.

IN G E N E R A L

§ 2929.01 D efin ition s.

As used in  sections 2929.01 to  2929 .51  o f  the Re­
v ised  C ode:

(A) "R epeat offender” m eans a  person w h o  has a 
history o f  persistent crim inal activ ity , and  w h o se  
ch a racter  a n d  cond ition  reveal a  substantia] risk 
that he w ill com m it another o ffen se . It is prim a- 
fa c ie  ev id en ce  that a  person is a  repeat o ffen d er  i f  
any o f  the fo llow in g  apply:

(1) H av in g  been  convicted  o f  o n e  or  m ore o f­
fenses o f  v io len ce , and  h a v in g  b een  im p riso n ed  
pursuant to  sentence for any such offen se , h e  c o m ­
m its u subsequent offense o f  v io lence;

(2) H av in g  been convicted  o f  o n e  or  m ore sex o f ­
fenses as d efin ed  in section 2950 .01  o f  th e  Revised  
C o d e, and  having been im prisoned  pu rsuan t to  sen­
ten ce  for any such o fien se , he  com m its a  su b se­
q u en t sex offense;

(3) H avin g  been con v icted  o f  on e  or m ore theft

offenses as defined  in  sec tio n  2913 .01  o f  th e  R evised  
C o d e, and having b een  im p rison ed  p u rsu an t to sen ­
tence for any such o ffen se , h e  co m m its  a  su bse­
q u en t theft offense;

(4) H aving been c o n v ic te d  o f  o n e  or  m ore  fe lo n y  
d rug abuse offenses as d e fin e d  in  C h a p ter  2 9 2 5 . o f  
the Revised C o d e , a n d  h a v in g  b e e n  im p r iso n e d  
pursuant to sen tence for a n y  su ch  o ffen se , h e  c o m ­
m its a  subsequent fe lo n y  d ru g  a b u se  o ffen se ;

(5) H aving been  c o n v ic te d  o f  tw o  o r  m ore  fe lo ­
nies, and  having been  im p rison ed  p u rsu a n t to  se n ­
tence for any such o ffen se , h e  co m m its  a  su b se­
q u en t offense;

(6) H aving been  c o n v ic te d  o f  three o r  m o re  o f ­
fenses o f  any type o r  d egree  o th er  than  tra ffic  o f ­
fenses, a lco h o lic  in to x ic a tio n  o ffen ses , o r  m in o r  
m isdem eanors, and  h a v in g  b e e n  im p riso n ed  p u rsu ­
a n t to sentence for a n y  su ch  o ffen se , h e  co m m its  a 
subsequent offense.

(B) "D angerous o ffen d er"  m ea n s a  p erso n  w h o  
has com m itted  an o ffen se , w h o se  history, character, 
and  cond ition  reveal a  su b stan tia l risk th a t h e  w ill  
be a  danger to  others, a n d  w h o se  c o n d u ct  h as b een  
characterized  by a p a ttern  o f  rep etitiv e , c o m p u l­
sive, or aggressive b e h a v io r  w ith  h eed less  in d iffe r ­
e n ce  to the consequ en ces.

(C ) "Actual in c a rc er a tio n ” m ea n s th a t  a n  o f ­
fender is required to  b e  im p rison ed  for th e  sta ted  
period  o f  tim e to w h ic h  h e  is sen ten ced  th a t is sp ec­
ified  as a  term  o f  a c tu a l in carceration . I f  a  p erson  is 
sentenced  to a  term  o f  a c tu a l in ca rcera tio n , the  
court shall not suspend  h is term  o f  a c tu a l in ca rcer­
a tio n , and shall not grant h im  p ro b a tio n  o r  shock  
probation , pursuant to  sec tio n  2 9 2 9 .5 1 , 2 9 4 7 .0 6 1
[2 9 4 7 .0 6 .1 ], 2 9 5 1 .0 2 , o r  2 9 5 1 .0 4  o f  th e  R evised  
C od e, and  the d ep a r tm en t o f  r eh a b ilita tio n  and  
correction  or the a d u lt  p a ro le  a u th o rity  sh a ll not, 
pursuant to C h a p ter  2 9 6 7 . o f  th e  R evised  C o d e  or  
its rules adop ted  p u rsu an t to  C h a p ter  2 9 6 7 ., 5 1 2 0 .,
514 3 ., o r  5149. o f  th e  R evised C o d e , grant h im  a 
furlough for em p lo y m en t or  e d u c a tio n , a  fu r lo u g h  
for b e in g  a trustw orth y  p rison er  o th er  th a n  a fur­
lough  pursuant to d iv isio n  (A )(1) o r  (2) o f  section  
2 9 6 7 .2 7  o f  the R evised  C o d e , p;irole, e m erg en cy  
parole, or shock pn role  u n til a fter  th e  ex p ira tio n  o f  
his term  o f  actual in ca rcera tio n , d im in ish ed  as pro­
v id ed  in sections 2 9 6 7 .1 9 , 2 9 6 7 .1 9 3  [2 9 6 7 .1 9 .3 ] ,  
5145.11, and 5145.12 o f  th e  R evised C od e.

A n offen der w h o  is sen ten ced  to  a  term  o f  actu a l  
incarceration m ay b e  transferred from  a n  in stitu ­
tion operated by the d ep a r tm en t o f  r eh a b ilita tio n  
and correction to th e  cu sto d y  o f  the d ep a r tm en t o f  
m ental health  or th e  d ep a r tm en t o f  m en ta l retarda­
tion  and d ev elop m en ta l d isab ilities , as p ro v id ed  in  
section  5120.17 o f  th e  R evised  C o d e , a n d  sh a ll be  
cred ited  w ith  all t im e  served in  th e  c u sto d y  o f  the  
departm ent o f  m en ta l h ea lth  or  th e  d e p a r tm en t o f
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m en ta l reta rd a tio n  a n d  develop m en ta l d isab ilities  
a g a in st the term  o f  ac tu a l incarceration ,

(D j " D ea d ly  w ea p o n "  has the sam e m ea n in g  as 
in sec tio n  2923.11 o f  the Revised C od e.

•HISTORY! 142 v H 261. E ft 11-1-67.

C A S E  N O T E S  A N D  O A C

1. (1986) A conviction and sentence for a prior offense is 
only prima facie evidence that a person is a "repeat of­
fender" as defined in RC § 2929.01(A). A prior conviction 
and sentence do not automatically disqualify such of­
fender from probation under RC § 2951.02(F)(2). Before 
determining that the defendant is a repeat ofTender, the 
trial court must determine his churacter, condition and 
behavior pattern: State v. Smith, 31 OApp3d 26, 31 OBR 
■10, 507 NE2d 1161.

[§ 2929.02.3] § 2929.023 D e fe n d ­
ant m ay raise m a tter  o f  a ge .

Law Review
The Eighth Amendment and capital punishment o f juve­

niles. Victor L. Streib. 34 ClevStLRev 363 (19S5-S6). 
Youth on Death Row: Waiver o f  Juvenile Court Jurisdic­

tion and Imposition o f  the Death Penalty on Juvenile 
Offenders. 13 NoKyLRev 495 (19S7).

§ 2929.03 Im p o sin g  sen tence for a cap ita l 
offense.

Law Review
United States Supreme Court 19S4-19S5 Term: criminal 

law and procedure highlights. B.J. George. Jr. 16 
CapitalULRev 159. 190 (19S6).

C A SE  N O T E S A N D  O A G
1. (19S6) Defendant in a capital case must be afforded a 

complete, full and unabridged transcript o f  all proceed­
ings against him so that he may prosecute an effective ap­
peal: Stnte ex rel. Spirko v. Court o f Appeals, 27 OS3d 13,
27 OBR 432. 501 NE2d 625.

2. (19S6) It is error for one who prepares a presentence 
report to include witness statements given to the police or 
other versions o f  the crime taken from police reports when 
the presentciice report is to be utilized in the mitigation 
phase o f  an aggravated murder trial. The report should 
include only such information as is directly relevant to the 
aggravating and mitigating circumstances. However, the 
error is not prejudicial when basically tiie material in the 
report has been presented as evidence at the trial where 
the defendant has had tiie opportunity o f  full cross-exami­
nation o f  the witnesses, and retains tiie right to recall such 
witnesses; State v. Glenn, 28 OS3d 451, 28 OBR 501, 504 
NE2d 701.

3. <i9S7) The court fully complied with its duty under 
RC § 2929.03(F) to specify its findings: State v. Steffen, 31 
OS3d 111. 31 OBR 273, 509 NE2d 3S3.

4. (19S7) There can be no finding that the death pen­
alty is imposed in a discriminatory fashion absent a dem­
onstration o f  specific discriminatory intent. (McCleskey v.

Kemp [ 19S7J, 481 US ____   95 LEd2d 262, followed.):
State v. Zucm , 32 OS3d 56. 512 NE2d 5S5.

5. (1987) Under RC § 2929.03(F), a trial court or three- 
judge panel may rely upon and cite the nature and cir­
cumstances o f  tilt* offense as reasons supporting its finding 
that tiie aggravating circumstances were sufficient to out­
weigh tin* mitigating factors: State v. Stumpf, 32 OS3d 95, 
512 NE2d 508.

6. (1987) When an accused is tried by jury and con­
victed o f aggravated murder with specification, a deatli 
sentence may be imposed by the trial judge only upon rec­
ommendation o f  the same jury that tried the guilt phase o f  
the proceedings, pursuant to the criten'3 set forth in RC §
2929.03. Thus, when a case is remanded to the trial court 
following vacation o f  the deatli sentence due to error oc­
curring at llie penalty phase o f  the proceeding, the trial 
court, in resentencing the offender, is limited to the sen­
tences o f  life imprisonment with parole eligibility after 
serving twenty full years o f imprisonment or life imprison­
ment with parole eligibility after serving thirty full years 
o f  imprisonment. (RC § 2929.06, applied and construed.): 
State v. Penix, 32 OS3d 369, 513 NE2d 744; State v. 
Zuranski. 32 OS3d 379, 513 NE2d 753.

7. (1987) In determ in in g  sen tence under RC § 
2929.03(D), the trial court, jury or three-judge panel is 
not required to compare the mitigating factors established 
in prior cases with the mitigating factors presented in the 
case before it: State v. Post, 32 OS3d 3S0, 513 NE2d 754.

S. (19S7) Any egregious error in the penalty phase o f  a 
| death penalty proceeding, including prosecutorial miscon­

duct, will be cause to vacate the sentence o f  death with a 
subsequent remand to the trial court for a new sentencing 
procedure pursuant to RC § 2929.06: State v. Thompson, 
33 OS3q 1, 514 ,ME2d 407.

9. (19S6) Revised Code § 2929.03 does not require that 
the trial court issue a separate written opinion with spe­
cific findings in a situation in which the jury has recom­
mended that the defendant be sentenced to life imprison­
ment: State v. Holmes, 30 OApp3d 26, 30 OBR 64, 506 
N'E2d 276.

§ 2929.04 Criteria for imposing death or
imprisonment for a capital offense.

Law Review
United States Supreme Court 1984-1985 Term: criminal

law and procedure highlights. B.J. George, Jr. 16
CapitalULRev 159, 189 (1986).

CASE NOTES AND OAG
1. (19S6) One who is a  reserve or special deputy sheriff 

qualifies as a peace officer as that term is utilized in RC § 
2929.04(A)(6), which section sets forth one o f die criteria 
for imposing death or imprisonment for a capital offense: 
State v. Glenn, 28 OS3d 451, 28 OBR 501, 504 NE2d 701.

2. (1987) W hile RC § 2929.04(B)(7) evinces the legisla­
ture’s intent that a defendant in a capital case be given 
wide latitude to introduce any evidence the defendant 
considers to be mitigating, tin's does not mean that the 
court is necessarily required to accept as mitigating every­
thing offered by the defendant and admitted. The fact 
that an item  o f  evidence is adm issib le under RC §
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IN CENERAL 
1 0  91 Definitions.

PENALTIES FOR MURDER 
3B5 21 Penalties for murder.
m  QtlJ 2929.021 [Notice to supreme court of indict­

ment charging aggravated murder; plea.] 
{ 0 0  ®-8) 2929.022 [Determination of aggravating cir­

cumstances.]
i JSC 01.3] 2929.023 [Defendant may raise matter of 

*?*•]
}  $MB 2929.024 [Investigation services and experts 

for indigent.]
Imposing sentence for a capital offense.
Criteria for imposing death or imprisonment for 

a capital offense.
[Appellate review of death sentence.] 
[Resentencing hearing after vacation of death 

sentence.]

PENALTIES FDR FELONY 
Penalties for felony.
[Discretion of court in determining minimum 

term of imprisonment for felony]
[Sentencing criteria for third or fourth degree 

felony offenses.]
[Imposition of fine for felonv; notice to victim of 

right to apply for reparations award.] 
[Hearing on ability to reimburse for costs of con­

finement.]

PENALTIES FOR MISDEMEANOR 
Penalties for misdemeanor.

-  Imposing sentence for misdemeanor.
~  1] 2929.221 [Type of institution where term of 

imprisonment to be served.]

[REIMBURSEMENT BY ARSONIST]
[Arsonist to reimburse agencies for costs o f in­

vestigation and prosecution.]

ORGANIZATIONAL PENALTIES 
Organizational penalties.

MULTIPLE SENTENCES 
Multiple sentences.

MODIFICATION OF SENTENCE 
Modification of sentence.

■ fo OFFENSES PRIOR TO JANUARY 1, 1974]
Offenses comm itted prior to January 1, 1974; 

third or fourth degree felony com m itted be- 
tween that date and July 1, 1983.]

jjKj j . ,  , (FIREARM OFFENSES]
.Additional three years of actual incarceration 

•or offenses involving a firearm .]
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:tot Comment to H 5 1 1

tfcf ^ 2 9  bnngs together in one unit the basic rules
1 *^2 . J 1* *  ' r‘ convicted ottenders—the range ol penalties 

a* 36 assesseo, guidelines lor choosing the penalty
and general rules lor modifying sentences 

k ,, .  ’  G'nonasized. particularly at the trial court level 
*  —e corrections level, and the overall effect ot the

new penalty structure is to encourage tailoring sentences to 
fit individual offenders rather than to lit the type of cnme 
alone.

The death penalty is reinstated for aggravated murder, 
which nciudes premeotatec murder and felony murder 
Death may be imposed only if one of seven listed aggravat­
ing circumstances is specified in the indictment and proved 
beyond a reasonable doubt, and none of three listed negat­
ing circumstances is established by a preponderance of the 
evidence. Tne jury decides whether aggravation is oresent 
or not. but the tnal court decides the Question o' mitigation in 
a separate hearing following the trial [See Ed tor s Note fol­
lowing this comment]

With respect to sentences for felonies otner than murder, 
the concept of mdeterminant sentencing is retained but 
while the maximum terms are fixed, the tnal coun deter­
mines the minimum term to De imposed from among four 
choices given in the statute for each degree. Also only a few 
felonies under former law earned fines, but under the new 
code all felonies may have a line imposed in addition to 
imprisonment Detailed criteria are given to aid the trial court 
m determining the penalty to be imposed in a given case 

Conceptually, the misdemeanor penalties are much the 
same ns m former law That is. either a (me. or a definite term 
of imprisonment, or both, may be imposed. As with felony 
penalties, detailed guidelines are provided lor choosmg the 
penalty to oe imposed in a given case­

in addition to Ihe usual penalties lor the various degrees 
ol offenses the chapter contains a schedule of fines applica- 
ole to organizations for all degrees of offenses (under sec­
tion 2901.23. an organization may be convicted of any 
offense under certain circumstances)

Also the chapter lists the different ways in which a tr al 
court may modily sentences including consecutive and 
concurrent sentences, probation, shock probation, ' split" 
sentencing, weekend sentencing, installment payment of 
fines, and other measures.

[E d ito r ’s Note; In relation to the death penalty, a 19S) 
amendment added an eighth aggravating circumstance and 
increased the m itiga ting  circumstances to seven. The 
amendment allows jury partic ipation at the mitigation 
phase o f the tria l. In order to propose the death penalty the 
trie r o f fact must now find, by proof beyond a reasonable 
doubt, that the aggravating circumstances outweigh the 
mitigating factors.]

IN G E N E R A L

§ 2929.01 D efin itio n s.

As used in sec tio n s 2 9 2 9 .0 1  to 2929 .51  o f th e  
R evised Code:

(A) "R epeat offender" m ean s a person w h o  has a 
history o f  persistent crim in a l a c tiv ity , and w h o se  
character and cond ition  reveal a su bstantia l risk that 
he  w ill com m it another o ffen se . It is p rim a-facie  e v i­
d en ce  that a person is a  repeat o ffen d er  if any of the  
fo llo w in g  apply:

(1) H av in g  been co n v icted  o f  on e  or m ore offenses  
o f  v io lence, and havin g  been  im prisoned  pursuant to

339
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sen ten ce  for a n y  such o ffen se , he co m m its a su b se­
qu en t o ffen se  o f v io len ce:

(2) H a v in g  b een  c o n v ic te d  o f o n e  or m ore sex 
offenses as d efin ed  in se c tio n  2950.01 o f the Revised  
C o d e, and bas in g  been im prisoned  pursuant to sen ­
ten ce  for a n y  such o ffen se , he com m its a su bseq uent 
sex offense:

(3) H a v in g  been  c o n v ic te d  of on e  or m ore theft 
offenses as d efin ed  in sec tio n  2913 .01  o f the R evised  
C od e, and h a v in g  b een  im prisoned  pursuant to sen ­
tence  for an y  such o ffen se , he  com m its a subsequent 
theft offense;

(4) H a v in g  been co n v ic te d  o f one or m ore fe lon s  
drug abuse offenses as d e fin ed  in C h apter 2925 . ol 
the R evised C o d e, and  h a v in g  been im prisoned p u r­
su ant to sen ten ce  for a n y  such o ffen se, he co m m its a 
subsequent fe lo n y  drug  a b u se  offense:

(5) H av in g  been  c o n v ic te d  of tw o  or m ore fe lo ­
nies, and  h a v in g  been im prisoned  pursuant to sen ­
ten ce  for an y  such o ffen se , h e  com m its a subsequent 
offense:

(6) H a v in g  b e e n  c o n v ic te d  o f  th ree  or m o re  
offen ses o f  a n y  typ e  or d egree  other than traffic  
offen ses, a lco h o lic  in to x ica tio n  offenses, or m inor  
m isdem eanors, and h a v in g  been  im prisoned pursu­
ant to sen ten ce  for an y  su ch  o ffen se, he com m it.' a 
subsequent o ffense.

(B> " D angerou s offen d er"  m eans a person w h o  
has c o m m itte d  an o ffen se , w h o se  history, ch aracter , 
and c o n d itio n  reveal a su bstantia l risk that he w ill be 
a dan ger lo  others, a n d  w h o se  condu ct has b een  
ch aracterized  by a p a ttern  o f  rep etitive , co m p u lsive , 
or aggressive b eh a v io r  w ith  heedless in d ifferen ce  to 
the con seq u en ces.

(C ) " A ctu a l in c a r c e r a t io n ” m e a n s th a t  an  
o ffen der is required to  be im prisoned  for the stated  
period of tim e  lo  w h ich  he is sentenced  that is sp ec i­
fied  as a term  o f actu a l incarceration . If a person is 
se n te n c ed  to a term  o f  a c tu a l in ca rcera tio n , th e  
court shall not suspend his term  o f actual in ca rcera ­
tion , and sh a ll not grant h im  probation  or shock p ro ­
b a t io n , p u r su a n t to  s e c t io n  2 9 2 9 ,5 1 , 2 9 4 7 .0 6 1
[2 9 4 7 .0 6 .1 ] ,  2 9 5 1 .0 2 , or  2 9 5 1 .0 4  of the R evised  
C od e, and  th e  d ep a rtm en t o f  reh ab ilita tion  and  co r ­
rection or th e  adu lt p a ro le  au th ority  shall not. p u r­
su ant to C h a p ter  2 9 6 7 . o f  the Revised C od e or its 
rules ad op ted  pu rsuan t to C h apter 2967 ., 5 1 2 0 .,
5 1 4 3 .. or 51 4 9 . o f  the R evised C od e, grant him  a fur­
lough for em p lo y m en t or ed u ca tio n , a furlough for  
being  a tru stw orth y  prisoner other than a furlough  
pursuant to d iv ision  (A )(1) or (2) o f section  2 9 6 7 .2 7  
o f the R evised  C o d e, p a ro le , em ergency parole, or 
shock parole  until a fter  th e  exp iration  o f his term  of 
actual in carceration , d im in ish ed  as provided in se c ­
tion 2 9 6 7 .1 9  o f the R evised  C ode,

An o ffen d er  w h o  is sen ten ced  to a term c f  actual 
incarceration  m ay be transferred from an institu tion  
operated  by th e  d epartm en t o f rehabilitation and  
correction  to the custod y  o f the departm ent o f  m en ­

tal health  or the departm en t of m ental retardat 
■mil d ev elop m en ta l d isab ilities, as provided in 
tion 5120.17o f the R evised C od e, and shall b een *  
ited  v \ith  all t im e  serv ed  in th e  cu sto d y  0 f qf* 
d epartm ent o f m en ta l health  or the departm ent 's 
m ental retardation  and  develop m en ta l disability 
against the term o f actual incarceration ,

(D) "D ead ly  w eap on "  has the  sam e m eaning a.
section  2923.11 o f  the Revised C ode.

HISTORY: 134 v H a ll (Eff 1-1-74): 136 v H 300 (Eff 7 | -. 
137vH 565(Eff 11-1-78): 139' S 109(Eff 1-3-S3); U0vssj0" ‘  
7-1-83

The effective date of SB 210 is set by section 3 of the at*

Committee Comment t o l l  511

7ms sector) defines the terms "recea: offence’ ' 2--  
"dangercusoffender." jsea >nconnection with oeterm - - 1  

sentences eligibility for probation, and eligibility for ’ 
release on parole 

!n general repeat offenders are those with a hsto’ , 
persistent criminal activity and who appear to be baa • . 
lot the future. A person is pnma facie a repeat offender' ■ ■ 
has served time on a prior conviction and is convicted -• - 
second offense of violence, second sex otfense, or secc- 7 

theft ol'ense. or is convicted of a third felony, or of a to.—' 
otfense of any Kind or degree (other than a m .ior msd* 
meanor. intoxication offense, or traffic offense)

"Dangerous offenders" are those who have comm--; 
an offense whose history character and condition re .-i 
them as dangerous and whose conduct shows a catte'- v 
repetitive, compuisrve. or aggressive behavior witr- .- 
thougnt for the consequences. The term "dangerc, 
offender equates with "psychopathicoffender."

Transition—capital o ffen se s .
Persons charged with a capital ofiense committed or>c’ • 

January 1. 1974, must be tried under the law as it existed v  
the time of the offense and. if convicted sentenced to 1 y 
impr'sonment If the section defining the offense provides fs■ 
a lesser penalty under the circumstances of a part.cu i ’ 
case, then the lesser penalty must be imposed in that case 

Persons committing aggravated murder (the only capy 
offense m the new code) on and after January 1.1974, mur 
be charged and tried under the new law and. if convicted 
may be subject to the death penalty See. sections 2903 O' 
2929 02 to 2929.04. and 2941.14.

Cross-References to Related Sections 
Additional sentence for felonies invalvine a firearm, RC f

2929.71.
Imprisoned defined. RC § 105
Offense of violence defined, RC § 2901.01(1).
Referral to comnmnitv based correctional facility prohib­

ited. RC 5 2301.52.
Sentencing for domestic violence offense. RC § 2929.51. 
Substantial risk defined. RC § 2901.01(H).

Text Discussion
Classification of offenders. 1 Ohio Crim. Prae. & Pro. ?

52.19

Research Aids
Repeat und dangerous offenders:

0-Jur3d: Crim L tj 414 
Am-Jur2dr Crim L § 525 et seq
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ALR
Chronological or procedural sequence of former convic­

tions as affecting enhancement of penalty for subse­
quent offense under habitual crim inal statutes. 2-1 
ALR2d 1247.

Determination o f character of former crime as a felony, so 
as to warrant punishment of an accused as a second 
offender. 19 ALR2d 227.

E'.idencc o f identity for purposes of statute as to enhanced 
punishment in case o f prior conviction. 11 ALR2dS70.

Form and sufficiency of allegations as to time, place, or 
court of prio r convictions or offenses, under habitual 
crim inal act or statute enhancing punishment for 
repeated offenses. SO ALR2d 1196.

Pardon as affecting consideration of earlier conviction in 
applying habitual crim inal statute. 31 ALR2d 1186.

Propriety, under statute enhancing pun ish -en t for second 
or subsequent offense, o f restricting new tria l to issue 
of status as habitual crim inal. 79 ALR2d 826.

What constitutes fo rm er "conv ic tion " w ith in  statute 
enhance g penalty for second or subsequent offense. 5 
A LR * ' 10SO.

l-*w Review
Capital punishment o f children in Ohio: "They 'd never 

'end a boy o f seventeen to the chair in Ohio, would 
they?" V ictor L . Streib. 18 A kronI.R ev 5 1 11984).

Lanital punishment, psychiatric experts and predictions o f 
dangerousness. W illiam  Green. 13 CapitalULRev 533 
'196-1).

' '•■titutionul consequences o f Ohio's new sentencing laws. 
Louis A. Jacobs. 15ToledoLRev71 (1983).

'■'titutional law — crim ina l law— cruel and unusual 
punishment— sentencing— recidivism — penology—  
the eighth amendment does not preclude society from 
tu 'lating a three-time offender by sentencing him to 
■de in prison even when the felonies are m inor and 
nonviolent and represent a total theft of less than 

Estelle. 101) SCt 1133(1980). Case 
»"te. -19C inLRev725 (1980).

ihanges in Ohio sentencing law : the questions left 
"•answered. Jack A. Cuttenherg. 15 ToledoI.Rev 35 
1 '83i.
■•-I laws under the eighth amendment— H um m el i . 

i t 651 lo thC ir 1978'j. Note. 10 Toledo-
4 1 hev 606(1979).

' ’ ' ‘deration o f proportionality in sentencing proce- 
■ Salem v. Helm [103 SCt 3001 (1983)}. Cu:e

1- 1 ONortl‘ LHevq29 (198-1).
■fftnders: the constitutionality o f the dangerous 

D ua l offender act— United Sfut.y i .  S tcu a rt. 531 
- >-6 fOthCir). cert. den .. 96SCt 2629 1 1976i. Note.

y ,  . ‘ L.vI.Rev 137 (1977).
' 91-ctioiis on crim inal sentencing lion . Don. J. 
uig 12 ToledoI.Rev 475 (1981).

CA SE N O T E S A N D  O AG
1 ; . ‘

1 r‘ w ine cases, us here, it is not possible for a 
«!.•« ,. l ’d ,)r ltJ *be acceptanceof a guilty plea, to deter* 
■fcr v ,)^ . * defendant is a repeat or dangerous offender asJ •» I f f '  I *•’ m i V | IC U 1  H I V . , » . I U U U t ,>  U11 V i J U V I  «1>

• ■ 2929.01 and therein he able to inform him 
11 not e lig ib le for probation under RC Ji

ft
*r. : y  , ............................ . —  ,
v ->., "  L'-'fe such d e te rm in a t io n  c a n n o t lie m a d e
"•ve ,* | l ‘* 'v n te n e e  in v e s tig a tio n  .m d p ro b a t io n  re p o r t ,  a

•se niirsi.  .. ...................  .  1is not

required to inform the defendant that he is not eligible for 
probation prio r to the acceptance of a guilty plea. In  such a 
case, the judge, after studying the probation report, may 
decide that the defendant's present character and condition 
are such that he is not a repeat or dangerous offender as 
defined in RC § 2929.01, despite the defendant's past crim i­
nal record: State v. Wood, 4S OApp2d 339, 2 0  0 3 d  345, 
357NE2d 1106.

2. (1984) Revised Code § 2951.04(B)(3) provides that a 
defendant must be eligible for probation pursuant to RC § 
2951.02, which states tha t repeat offenders areinelig ible for 
probation, in order to also be elig ib le for conditional (drug 
treatment) probation. Hoyvever, proof of prio r convictions 
for theft offenses only presents a prima facie case that a 
defendant is a “ repeat o ffender," as defined by RC § 
2929.01(A)(3); thus, in order for a tria l judge to deny a 
defendant conditional probation because, based on past 
convictions for theft offenses, he is, technically, a “ repeat 
offender," the tria l judge must also conclude that the 
defendant’s character and condition are such that there is a 
substantial risk that he w ill comm it another offense: State 
v. Bush, lGOApp3d 4 0 7 .1 6OBR 477.476 NE2d 692.

Pursuant to Crim inal Rule I l lC l l ’ nai

P E N A L T IE S FOR M U R D E R  

§ 2929.02 P en alties for m urder.

(A) W h oever  is co n v icted  o f . p leads gu ilty  to , or 
pleads no con test and is found g u ilty  o f . aggravated  
m urder in vio lation  o f  section  2903 .01  o f  the Revised  
C od e sh a ll suffer death  or be im prisoned  for life , as 
d e te r m in e d  p u rsu a n t to  s e c tio n s  2 9 2 9 .0 2 2
[2 9 2 9 .0 2 .2 ], 292 9 .0 3 . and 2 9 2 9 .0 4  o f the Revised  
C od e, except that no person w h o  raises the m atter  o f  
age pu rsuan t to section 2 9 2 9 .0 2 3  [2 9 2 9 .0 2 .3 ] or d iv i­
sion (C ) o f section  2 9 2 9 .0 5  o f th e  Revised C od e and  
w h o is not found to ha v e  been e igh teen  years o f age  
or o ld er  at the tim e o f the com m ission  o f  the o ffen se  
shall su ffer  death . In a d d itio n , the offen der  m ay  be  
fined an am ount fixed hy th e  court, but not m ore  
than tw e n ty -fiv e  thousand dollars.

(B) W h oever  is co n v icted  o f. p leads gu ilty  to . or 
pleads no contest and is found gu ilty  o f. m urder in 
v io la tio n  o f section  2 9 0 3 .0 2  o f  the R evised C od e  
shall be im prisoned for an in d efin ite  term  of fifteen  
years to  life . In add ition , the o ffen d er  m ay  be fined  
an am o u n t fixed by the cou rt, b u t not m ore than fif­
teen thou san d  dollars.

|C ) T h e  court shall not im p ose  a fine or fines fi>r 
aggravated  m urder or m urder w h ich , in the a ggre­
gate an d  to the extent not suspended by the court, 
exceeds the am ount w h ich  the offen der is or w ill he  
able  to pay  by the m eth od  an d  w ith in  the tim e  
a llow ed  w ith ou t undue hardship to h im self or his 
depend en ts, or w ill prevent him  from  m aking repa­
ration for the victim 's w rongfu l death .

HISTORV: 134 '11511 (Eff 1-1-741:139vS 1. E lf I0.I9.S1.

Committee Comment to 11511
Tins sect'O'1 est3C"snes me oena'v 'c  aggravated mur-



§ 2929.02.1 CRIM ES-PROCEDURE

der as life imprisonment or death, oius an ootiona1 tine of up 
to S25.000. The oenalty to be imooseo >n a gwer> case of 
aggravateo murder s determined by the oroceoure given n 
sections 2929.03 and 2929 04 The oenalty tor murder is 
given as imprisonment for 15 years to life, bius an oot'onal 
fine of S15.000 A fine for aggravated murder or murper 
may not be imposed unless the cnme was committed for 
hire or profit, or in suoport of organized cnme. Also, a fine or 
fines may not be imposed, which to the extent not sus­
pended exceeds the amount the offender can pay without 
undue nardship to himself or his dependents, or when will 
prevent him from making reparation for the victim's death.

Cross-References to Related Sections 
Additiona l sentence for felonies involving a firearm . RC §

2929.71.
Aggravated murder. RC § 2903.01.
Execution of death sentence. RC § j  2949.21-2949.31. 
Mandatorv incarceration. RC § 2929.71.
Murder. RC § 2903.02.
Organizational penalties. RC § 2929.31.
T ime of execution in capital cases. RC § 2947.08.

Ohio Constitution
Cruel and unusual punishment, OConst art I. § 9.

Ohio Rules 
Sentence. C rimR32.

Ohio Adm inistrative Code 
Death row . OAC 5120-9-12.

Text Discussion
Penalties and sentencing in capital offenses. 1 Ohio C rim .

Prac. &  Pro. § 51 .fie, d, e 
Verd ic t: penalty, i Ohio C rim . Prac. &  Pro. §41.3

Research Aids 
Penalties for murder:

0 -Ju r3d : C rim  L §§ 1838.1839 
Am-Jur2d: C rim  L §§ 525-55(1

Law Review
Capita l punishment— deterrent or stimulus to murder? 

Our uncxumined deaths and penalties. Daniel Glaser. 
lOTolednLRev 317 (1979).

Capital punishment in Ohio: the constitutionality o f the 
death penaltv statute. Comment. 3 UDuvLRcv Uii) 
(197S).

Capital punishment nf children in Ohio: "They'd never 
send a hoy o f seventeen to the chair in Ohio, would 
they?" V ictor L . Streib. 18 AkronLRev51 (1984). 

Capital punishment statutes after Furman [40S L'S 233
(1972)]. Note. 350SLJ 651 (1974).

Constitutional consequences o f Ohio's new sentencing laws.
Louis A. Jacobs. ISToledoLRev 71 (19S3). 

Constitutional law — cruel and unusual punishments— (he 
imposition and carryingout o f the death penalty under 
current discretionary sentencing statutes constitutes 
cruel and unusual punishment in vio la tion o f the 
eighth and fourteenth amendments. Furman l .  Geor­
gia. 408 L'S 238 (19721. Cuse not**. 42 C inl.Rev 172
(1973).

The constilutionalitv of Ohio's death penaltv. Commer t 
38 OSLJ 617 (J 977).

Constitu tionality of Ohio's New Death Penalty Sta*...
David J. Benson. 14 ToledoLRev 7 7 119S2 i."

Death penalties and Hugo Bedau: a crusading p h iio v ,- .
goes overboard. Raoul Berger. 45 OSLJ $63 :1 5 ^ ' 

The deterrent effect of the death pena lty for m uH i- 
Ohio: a time-series analysis. W ill ia m  C. Baile-. ■ 
ClevStLRevSl (1979).

Hans Mattick and the death penalty: Sentimental r.ote<.
two topics. Norval Morris. 10 ToledoLRev 299 i JVT'. 

Legislative response to Furman t \  Georgia [408 Us ;■
(1972)]— Ohio restores the death penalty . Comme.v 
AkronLRev 149 (1974).

M r. Chief Justice . . . reason proves a sorry substhijp ; 
revelation. John R. Spon, Jr. 1 ONorthLRev • 
11973).

The response to Furman: Can legislators breathe life h i 
into death? Comment. 23 C levSrLRev 172 (i&T-; 

W itherspoon [391 US 511) (196S)] revisited : exploring • 
tension between Witherspoon and F urm an. U'ehj. 
White. 45C inLRev 19 (1976).

C A SE  N O T E S  A N D  O A C

1. (I9S0) A lthough the U.S. Supreme C ou rt, by itM
sion in Lockett v. Ohio, precluded unposiliuu » f the d<a*n 
penalty under Ohio statutes, there was. nevertheless, a 
va lid remaining penalty for aggravated m urder, i.e.. InV 
imprisonment: State v. Morningstar. 19 0 0 3 d  283 i App

2. (1977) Where a fine is imposed upon the conviction f 
a defendant and that defendant dies p r io r to the colle iii- n 
o f the fine, and before there has been a levy againvt 'hr 
property o f the defendant, the fine cannot be collected (o r.-, 
the estate o f the defendant: State v. B lake. 53 OApp2d lu |. 
7 OQ3d 71.371 NE2d S43.

[CONSTRIT.NG FORMER ANALOGOUS  
RC § 2901.01]

1. 11973) The decision of the U.S. Supreme C ou rt ;:i T a ­
man v. Georgia compels the Ohio supreme court to modify 
death sentences imposed under RC j 2901 .01 . reducing 
them to life imprisonment. Lint not to set aside firs t degree 
murder convictions, or to inva lidate the in d ic tm en t Varga* 
v. Metzger. 35 OS2d 116. 64 0 0 2 d  70. 298 NE2d ‘

[ §  2 9 2 9 . 0 2 . 1 ]  § 2 9 2 9 . 0 2 1  [N o t ic e  lo
su p rem e court o f  in d ic tm en t c h a r g in g  aggravated  
m urder: p lea .]

(A ) If an in d ictm en t or a c o u n t in  an  ind ictm en t  
ch a rg es the d efen d an t w ith  a g g r a v a te d  m u r d e r  and 
co n ta in s  o n e  or m ore sp e c if ic a t io n s  o f  a g g ravatin g  
c ir c u m s ta n c e s  l is te d  in d iv is io n  A )  o f  sec tio n
2 9 2 9 .0 4  of th e  R evised C o d e, th e  c lerk  o f  th e  cou rt in 
w h ic h  the in d ic tm en t is f iled , w i t h in  f if te e n  days 
a fter  the day  on w h ich  it is f i le d , sh a ll  f i le  a notice  
w ith  the su p rem e court in d ic a t in g  th a t  th e  ind ict­
m ent w as filed . T h e  notice  sh a ll b e  ir. th e  form. pre­
scr ib ed  by the clerk o f the su p r em e  c o u r t  a n d  shall 
c o n ta in , for each  ch a rg e  o f a g g r a v a te d  m u r d e r  with  
a sp ec if ica tio n , at least the f o l lo w in g  in fo rm a tio n  
p erta in in g  to the charge:

i l )  T he n a m e o f th e  person c h a r g e d  in  th e  in d ic t­
m en t j . .t'Uuc in th e  in d ic tm en t w i t h  a g g ra v a ted  
m urder w ith  a sp ecification ;

.V
.:
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PENALTIES AND SENTENCING § 2929.02.2

r  Hie- docket num ber or num bers o f  the ease  or  
tw r t  irising ou t o f the charge, if  ava ilab le:

3; The court in w h ich  the case or cases w ill be 

, Wird:
j. The date on w h ich  the in d ic tm en t w as filed .
P If the ind ictm en t or a count in an ind ictm en t 

' A k c t s  the defendant w ith  aggravated  m urder and  
one or m ore sp ecification s o f  aggravatin g  

‘ nre-;m stances lis ted  in  d iv is io n  (A ) o f  s e c t io n  
94 of the Revised C ode and if th e  d efen d an t  

guilty or no con test to a n y  offen se  in the case  
«  d  the indictm ent or an y  count in the in d ic tm en t is 
A sru w d . the clerk o f the court in w h ich  the p lea  is 
•etrrrd or the ind ictm ent or count is d ism issed  shall 

notice w ith  the suprem e court in d ica tin g  w h at 
tct*-n w as taken in the case. T he notice  shall be filed  
• sh in  fifteen days after  the p lea is en tered  or the  
fc ir tm tn t or count is d ism issed , shall b e  in the form  
jm en b ed  by the clerk  of the su prem e court, and  
Ajjl contain at least th e  fo llo w in g  inform ation;

1 The nam e of the person w h o  en tered  the gu ilty  
i# to  contest plea or w h o  is nam ed in th e  ind ictm en t  
•  count that is dism issed;

•  The docket num bers of the cases in  w h ich  the 
or no contest p lea  is entered  or in w h ich  the  

■latrrir.rnt or count is dism issed;
J. The sentence im posed on the o ffen d er  in each

■scioni t3ys.si.E ffio -i9 .sj.

C*** Kcfrrrncvs to Related Sections 
• ' *‘«] murder, RC § 2903.01.

- * > * * . idunent: impairment of a death sentence by the 
f '  ciidits (if an aggravating circumstance. Comment. 

341 (1953).

([2929.02.2] § 2929.022
aggravating circum stances.]

[D eterm i-

i:‘diC!.T.cnt or ooun!. in an  ind ictm en t 
* !l',l'r|dant "  ith aggravated  m urder con- 

t< ,  , , l t a , ion o f  the aggravatin g  c ircu m stan ce  
Viii C '  'v|tlV|c,ion listed in d ivision (A)(5) o f  sec- 
•»*#.  ̂ ^ e v 'sed C ode, the d efendan t

*'iJU panel o f three judges, if  he 
t>. 1Lr, n  i'try, i„- the trial jud ge, if  he is tried

!”rilline the existence o f that aggravatin g  
, < at the sen ’eneing hearing held pursu-
^ r /  :''; lls 'c » and (D | Of section  2 9 2 9 .0 3  o f  the

- ‘ Hie%  ̂i •) . ■

'.'u »’|l'n^ anl does not e lect to h a v e  the 
j o j j . 1 a g g r tv a tin g  c ircu m sta n ce  d eter-  

■ ,„JV ; l,!l', ,c in l hearing, the d efen d an t shall 
****-* *‘tut " i aggravated m urder, on  the

|!L‘ a^ gfavating c ircu m sla n ee  o f  a 
";11 bsted in d ivision  (A)(51 of section

*  R ,.s
•seil ( .o d e. and on any other sp ec i­

fications o f an aggravating circum stance listed in 
division  (A) of section  2929 .04  of the Revised C o d e  in  
a single trial as in  any other crim in al case in w h ich  a 
per: on ise h a ig ed  w ith  aggravated m urder and  sp ec­
ifications.

(2) If the defendan t does elect to have th e  exist­
en ce  of the aggravatin g  c ircu m stan ce of a prior co n ­
viction  listed in d ivision (A )(5) o f section 2 9 2 9 .0 4  o f  
th e  Revised C ode determ ined at d ie  sen ten cin g  h ear­
ing , then, follow in g  a verd ict of gu ilty  o f th e  charge  
o f  aggravated m urder, the panel o f three jud ges or 
th e  trial judge shall:

(a) H old a sen tencing  h earing pursuant to d iv ision
(B) of this section , unless required to do o th erw ise  
under division (A )(2i(b) of this section:

(b) If the o ffen d er  raises the m atter o f age  at trial 
p u isu a n t to sec tio n  2 9 2 9 .0 2 3  [2 9 2 9 .0 2 .3 ]  o f th e  
Revised C ode and  is not found at trial to h a v e  been  
eigh teen  years o f  age or o lder at the tim e o f the c o m ­
m ission of the o ffen se, condu ct a hearing to  d eter ­
m in e  if th e  s p e c if ic a t io n  o f  th e  a g g r a v a t in g  
circum stance of a prior con v iction  listed in  d iv ision  
(A )(5) o f section  2929 .04  o f  the R evised C o d e  is 
proven beyond a reasonable doubt. After co n d u ct­
in g  the hearing, the panel or  judge shall p ro ceed  as 
follow s:

(i) If that aggravatin g  c ircu m stan ce  is pro v en  
beyond a reasonable doubt or if the d efen d an t at 
trial w as convicted  of any other sp ec ifica tion  o f  an  
aggravating circum stance, the panel or ju d g e  shall 
im pose sentence according to d ivision (E) o f  section
292 9 .0 3  o f the R evised Code:

(ii) If that aggravating c ircu m stan ce is not proven  
beyond a reasonable d ou bt and the d efen d a n t at 
trial was not convicted  o f an y  other sp ecifica tion  o f  
an  aggravating circu m stan ce, the panel or jud ge  
sh a ll im pose sen ten ce  o f  life  im p rison m en t w ith  
p a r o le  e l ig ib i l i ty  a fter  se r v in g  tw e n ty  y e a rs  o f  
im prisonm ent on the offender.

(B) At the sentencing  hearin g , the panel o f  jud ges, 
if  the defendant w a s tried b y  a panel o f three jud ges, 
or the trial judge, if the defendan t w as tried by ju ry , 
sh a ll, w hen required pursuant to d iv ision  (A )(2) o f  
this section, first determ ine if the sp ec ifica tion  of the  
aggravating c ircum stance o f  a prior co n v ictio n  listed  
in  division (A)(5) o f  section 2929 .04  of the R evised  
C od e is proven beyond a reasonable dou bt. If th e  
pan el of judges or the trial judge determ ines that the  
specification  o f th e  aggravating c ircu m stan ce  o f  a 
prior conviction  listed in d ivision  (A)(5) o f  section
2929 .04  o f  the Rev ised C o d e  is proven beyon d  a rea­
sonable doubt or if they d o  not d eterm in e  that th e  
sp ecification  is proven beyon d  a reasonable  doubt 
but the defendant at trial w a s convicted  of a sp ec ifi­
ca tion  of any other aggravatin g  c ircu m stan ce  listed  
in division (A) o f section 2929.04 of the R evised  
C od e, the panel o f  judges or the trial judge and  trial 
jury shall im pose sentence on the offen der pursuant 
to  d iv is io n  (D i o f  se e tio ii  2 9 2 9 .0 3  a n d  s e c t io n



§ 2929.02.3 C R I M E S — P R O C E D U R E

2 9 2 9 .0 4  of the R evised  C o d e . If the panel o f judges 
or the trial ju d ge  d o es not determ ine that the specifi­
ca tion  of th e  a g g ra v a tin g  circu m stan ce o f  a prior 
co n v ictio n  listed  in d iv is io n  (A)(5) o f section  2929.04  
of the R evised C o d e  is proven  beyond a reasonable  
doubt and th e  d efen d a n t at trial w as not conv icted  
of an y  other sp ec ifica tio n  o f  an aggravatin g  c ircu m ­
stan ce listed in d iv isio n  (A) o f  section 2929.04 o f the  
Revised C od e, the p an el o f judges or the trial judge  
shall term inate  the sen ten c in g  hearing and im pose a 
sen tence  o f life  im p rison m en t w ith  parole  e lig ib ility  
after serving tw en ty  years o f  im prisonm ent on the 
offender.

HISTORV: 139vSI. Eff 10-19-SI.

Cross-References to Related Sections 
Aggravated murder. RC $ 2903.01.
Reasonable doubt defined, RC § 2901.1)5.

Forms
Sentencing hearing. 4 OJI § 503.01
Specifications of aggrav ating circumstances. 4 OJI § 413.45

Law Review
Capital punishment in Ohio: aggravating circumstances.

Note. 31 ClevStLHev 495 (1983).
Capital punishment, psychiatric experts and predictions of 

dangerousncss. W illiam Green. 13 CapitalULRev533 
(1984).

Fact or (iction: mitigating the death penalty in Ohio. Note.
32 ClevStLHev 263 (19S3).

S.B. 1: Ohio enacts death penaltv statute. Note. 7 UDav- 
LRev 531 (1982).

[§ 2929.02.3] § 2929.023 [D efen d an t
m ay raise m atter  o f  a g e .]

A person ch a rg ed  w ith  aggravated  m urder and 
on e or m ore sp ec ific a tio n s  o f  an aggravatin g  c ircu m ­
sta n ce  m ay, at tr ia l, raise the m atter o f his age at the 
tim e o f the a lleg ed  co m m issio n  of the offense and 
m ay present e v id en ce  at trial that he w a s not e igh t­
een years o f age  or  o ld er  at the tim e of the a lleged  
com m ission  o f  the o ffen se . T he burdens of raising  
the m atter  o f age, an d  o f  g o in g  forw ard w ith  th e  ev i­
d en ce  relatin g  to tn e  m atter  o f age, are upon  the  
d efen d an t. A fter a d e fen d a n t has raised the m atter  
o f age at tria l, the p ro secu tio n  shall h a v e  the burden  
o f proving, by p ro o f beyond  a reasonable doubt, 
that the d efen d an t w a s  e ig h teen  years o f  age or older  
at th e  lim e o f  the a lleg ed  com m ission  o f the offense. 

HISTORV: 139vS 1. Eff 10-19.81.

Cross-Relerences to Related Sections 

Aggravated murder, RC § 2903.01.
Reasonable doubt. RC § 2901.05.

Law Review
Eddings c. Oklahoma [50 L'SL'1' 4101 (19S2) J: no blanket 

exemption under the eighth amendment for juveniles 
on deatli row. Note. 11 CupitalLRev785 (J9S2).

"Unusual" punishment: the domestic effects of
tional norms restricting the application of t}„" ” T‘* 
penalty. Joan !■' Hartman. 52 CinLRcv fi5o 1 1 ',s.

C A S E  N O T E S  A N D  O AG

1. (1985) The word “age" as used in RC $s arp.,, ,
2929.02.3. 2929.03 and 2929.04 refers in a d»4, 
chronological age: S ta tes . Rogers, 17 OS3d 17-| j - 
414. 478 NF.2d 984. ' ' >r'

[§ 2 9 2 9 .0 2 .4 ]  § 2 9 2 9 .0 2 4
gation  services and  experts for in d ig en t.]

If the court d eterm in es that th e  defendant is l:. 
gent and  that in v estig a tio n  serv ices, experts, nr nt;,'.. 
serv ices are reason ab ly  necessary for the proper r. - 
rcsen tation  o f  a d e fen d a n i ch a rg ed  w ith  aggrav0n 
m urder at tria l or at the sen ten c in g  hearing  
court shall a u th o r ize  th e  d e fe n d a n t’s counsel • 
obta in  the necessary serv ices for the defendant, jr.g 
shall order that p ay m en t o f th e  fees  and expenses f. • 
the necessary serv ices b e  m ade in  the sam e mar.m: 
that p aym ent for app n in . d co u n se l is m ade pur,., 
ant to C h apter 120. of th e  R evised  C ode. If the em ir  
d eterm in es th at the n ecessa ry  serv ices had to ) ,  
ob ta in ed  prior to court a u th o riza tio n  for paym ent > f 
the fees and expenses for  tiie necessary services. th, 
court m ay . a fter  the serv ices h a v e  been obtained  
au th orize  the d efen d a n t's  cou n sel to obtain  the nev 
essary services an d  order that p ay m en t o f the fec­
und expenses for the necessary  services be m ade a' 
provided  in th is section .

HISTORV: 139 v S I. Eff 10-19-SI.

Cross-References to Related Sections 
Aggravated murder. RC § 2903.01.

C A SE  N O T E S  A N D  OAG

1. (19S4) Revised Code J 2929.02.4 requires the court t. 
provide an indigent defendant with expert assistance vs her 
ever, in the sound discretion of the court, the services an 
reasonably necessary for the proper representation of a 
defendant charged with aggravated murder. The factors t< 
consider are (1) the value of the expert assistance to the 
defendant's proper representation at either the guilt or sen­
tencing phase of an aggravated murder trial: and i2 the 
availability of alternative devices that would fulfill the 
same functions as the expert assistance sought: State v 
Jenkins. 15 OS3d 164. 15 OBR 31 i . 473 NE2d 264.

§ 2929.03 Im p osing  sentence for a capital 
offense.

(A) If the in d ictm en t or count in the indictm ent 
ch arg in g  aggravated  m urder d oes not contain  o n e  or 
m ore sp ec ifica tion s o f aggravatin g  circum stances 
lis te d  in  d iv is io n  (A) o f  s e c t io n  2 9 2 9 .0 4  o f the  
Revised C od e. then , fo llo w in g  a verdict o f  guilty of 
the ch arge  o f aggravated  m urder, the trial court 
shall im pose a sen tence o f life  im prisonm ent w ith

I
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parole e lig ib ili ty  a fter  se r v in g  tw e n ty  y e a r s  o f  
im prisonm ent on the offen der.

(B> If the ind ictm en t or count in the ind ictm en t 
charging aggravated m urder contains one or  m ore  
specifications o f aggravatin g  circum stances listed  in 
division (A) o f section 2 9 2 9 .0 4  of the Revised C od e, 
the v erd ic t sh a ll s e p a r a te ly  sta te  w h e th e r  the  
accused is found gu ilty  or not guilty o f the principal 
ih a rg e  an d , if  g u ilty  o f  th e  p r in c ip a l c h a r g e ,  
whether the offender w as e igh teen  years o f age  or 
"Ider at the tim e of the com m ission of the o ffen se , if 
the m atter o f age w as raised by the o ffen der pursu­
ant to section 2 9 2 9 .023  [2 9 2 9 .0 2 .3 ] o f  the R evised  
Code, and w h eth er the offender is gu ilty  or not 
guilty o f  e a ch  s p e c if ic a t io n . T h e  ju ry  sh a ll  be 
instructed on its duties in this regard, w h ich  shall 
include an instruction that a specification  shall be 
proved beyond a reasonable doubt in order to su p ­
port a gu ilty  verdict on  the sp ec ification , but such  
instruction shall not m ention  the penalty  w h ich  may 
!*.■ the ronserpience o f  a gu ilty  or not gu ilty  verd ict 
"o uny charge or sp ec ifica tion .

'C l( l)  If the ind ictm en t or count in the ind ict- 
charging aggravated  m urder conta ins o n e  or 

'•"re specifications o f  aggravatin g  circum stances 
■ "it'd in d iv is io n  (A) o f  se c tio n  2 9 2 9 .0 4  o f  the  
h'-wsed C ode, then, fo llo w in g  a verd ict o f g u ilty  o f 

charge but not gu ilty  o f  each o f the sp ec ifica -  
'• ns. and regardles.: o f  w h eth er  the offen der raised  

m atter o f  age  p u rsu a n t to sec tio n  2929 .0 .23  
-929 ,02 .3] o f the R evised C od e, the trial court shall 
".pose a sentence o f life  im prisonm ent w ith  parole  
ngibilitv after serving tw en ty  years o f  im prison- 
’•■nt on the offender.

If the ind ictm en t or co u n t in the ind ictm en t 
•'•’airi.s one or m ore sp ecification s o f  aggravatin g  

•'^" instances lis ted  in  d iv is io n  (A) o f  se c tio n  
-  ■ 94 of the Revised C od e, and if the offen der  is 
•!‘d guilty o f  both the charge and o n e  or m ore of 

specifications, the p en a lty  to be im posed on the 
• rider shall be d ea th , life  im prisonm ent w ith  

*• e lig ib ility  after serving tw en ty  full years of 
"nsonnient. or life  im prisonm ent w ith  parole  e li- 
',lt> after serving thirty full years o f im prison- 

•. 'all he determ ined  pursuant to d ivisions (D)
■i o f this section , and shall be determ in ed  bv 

•r of the follow ing;

■■r. , f 'V (*'e Pant‘l o f three judges that tr ied  the  
i"' er upon his w a iver  o f th e  right to  trial by jury:

■•. . i ' tr‘a* i ur>' ancl ^I'e trial judge, if the 
l”1 w  vvas tried hy jury.

' l^e a ,h m ay not he im posed as a p en a lty  for 
t m urder if the o ffen der raised the m atter

*r'al p u rsu a n t to  s e c t io n  2 9 2 9 .0 2 3  
*' • riji i~ H‘‘v 'sod C od e and u  as not found
' ii" < e ig h teen  y ears o l age or o ld er  at 
'"'*', i n'• '  i ^'’"" ''L sion o f  the o ffen se. W hen  

"ay In. im posed as a penalty for agen ts ateil

m urder, the court shall p ro ceed  un d er  this d iv ision . 
W hen death m ay h e  im p o sed  as a p en a lty , the cou rt, 
upon the request o f  th e  d e fe n d a n t, shall require a 
pre-sen tence in v estig a tio n  to  be m a d e  an d , upon the  
request o f the d e fe n d a n t ,  sh a ll r eq u ire  a m en ta l 
exam ination  to be m a d e , a n d  sh a ll require reports o f  
the investigation  a n d  o f  a n y  m en ta l exam in ation  
subm itted  to the co u r t, p u rsu a n t to section  2 9 4 7 .0 6  
o f  the Revised C o d e. N o  s ta te m en t m a d e  or in form a­
tion provided by a d e fe n d a n t in a m en ta l exam in a­
tio n  or p r o c e e d in g  c o n d u c te d  p u r su a n t to th is  
division  shall he d isc losed  to an y  person , except as 
provided in this d iv is io n , or  he used in ev id en ce  
against the d e fen d a n t on  th e  issue o f guilt in an y  
re tr ia l. A p r e -s e n te n c e  in v e s t ig a t io n  or m e n ta l  
exam ination  shall not be m a d e  excep t up on  request 
o f  the defen d an t. C o p ie s o f  an y  reports prepared  
under this d iv ision  sh a ll b e  furn ish ed  to the court, to  
the trial jury if th e  o ffen d e r  w a s tried by a jury, to  
the prosecutor, a n d  to th e  o ffen d er  or h is counsel for 
use under this d iv is io n . T h e  cou rt, an d  th e  trial jury  
if the offender w a s tr ied  b y  a ju ry , shail consider an y  
report prepared p u rsu a n t to this d iv ision  and fu r­
nished to it and a n y  e v id e n c e  raised at trial that is 
r e lev a n t to th e  a g g r a v a t in g  c ir c u m sta n c e s  th e  
offender was fou n d  g u ilty  o f  c o m m ittin g  or to any  
factors in m itiga tion  o f th e  im p o sitio n  o f the sen ­
tence o f death , sh a ll h ea r  testim o n y  and  other e v i­
d e n c e  th a t is r e le v a n t  to  th e  n a tu re  a n d  
circum stances o f  th e  a g g r a v a tin g  c ircu m stan ces the  
offender w as fo u n d  g u ilty  o f  c o m m ittin g , the m iti­
gating  factors set forth  in  d iv isio n  (8 )  o f section
2929 .04  o f  the R evised  C o d e , an d  an y  other factors 
in m itigation  o f  th e  im p o sitio n  o f  the sentence o f  
death , and shall h ea r  th e  s ta te m en t, if  an y , o f the  
offender, and th e  a rg u m en ts , if  a n y . o f  counsel for  
the defense and p ro secu tio n , that are relevant to the  
p en a lly  that sh ou ld  be im p osed  on  the o ffen der. T h e  
defendant shall h e  g iv en  great la titu d e  in the presen­
tation of ev id en ce  o f the m it ig a tin g  factors set forth  
in d iv ision  (B) o f  se c tio n  2 9 2 9 .0 4  o f  the Revised C od e  
and of any other factors in  m itig a tio n  o f the im p osi­
tion of the sen ten ce  o f  d e a th . If th e  o ffen d er  chooses  
to m ake a sta tem en t, he is su b ject to cross-exam ina­
tion on ly  il lie co n sen ts to  m ake the sta tem en t under  
oath  or a ffirm ation .

T he defendan t sh a ll bas e  the burden  o f  go ing  for­
ward w ith  the e v id en ce  o f  an y  factors in  m itigation  
o f the im position  o f  the se n te n c e  o f  d ea th . T he prose­
cution  shall h a v e  the bu rd en  o f  p rov in g , by proof  
beyond a reasonable  d o u b t, that the aggravatin g  c ir ­
cum stances the d e fe n d a n t w a s fou n d  gu ilty  o f c o m ­
m ittin g  are su ff ic ie n t  to  o u tw e ig h  the factors in 
m itigation  uf Ihe im p o sitio n  o f  th e  sen ten ce  ol death .

(2) U pon co n sid era tio n  o f  the relevant ev id en ce  
raised at trial, th e  te stim o n y , o th er  ev id en ce , sta te ­
ment o f the o ffen d er , a rg u m en ts o f  co u n sel, arid, if 
app licab le, the reports su b m itted  pursuant to d iv i­
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sion (D )(1 ) o f th is se c tio n , the Irinl jury, if  the  
o ffen d e r  w a s  tr ie d  by a ju r y , sh a ll d e te rm in e  
w hether th e  uggru v a lin g  c ircu m sta n ces the offender  
w a s found gu ilty  o f  c o m m ittin g  are su ffic ien t to  out- 
w eigh  the m itig a tin g  factors present in the case. If 
the trial jury  un anim ously  finds, by proof beyond a 
reasonable  d ou b t, that th e  a g g ra v a tin g  c ircu m ­
stances the o ffen der w as fo u n d  g u ilty  o f  co m m ittin g  
outw eigh  th e  m itig a tin g  factors, the trial jury shall 
recom m end to the court th a t th e  sen ten ce  o f death  
be im posed on the o ffen d er. A bsent such a find ing, 
the jury shall recom m end that the offen der  be sen­
tenced to iife  im p rison m en t w ith  parole e lig ib ility  
after serving tw en ty  full years o f  im prisonm ent or to 
life  im prisonm ent w ith  p a ro le  e lig ib ility  after serv­
ing thirty fu ll years o f im p rison m en t.

If the trial jury recom m en d s that the offen der be  
sentenced to life im prisonm ent w ith  parole e lig ib il­
ity  after serv in g  tw en ty  full years o f  im prisonm ent or 
to life im prisonm ent w ith  paro le  e lig ib ility  after  
serving th irty  full years o f  im prisonm ent, th e  court 
shall im pose the sen ten ce  recom m en d ed  by the jury 
upon the o ffen der. If the trial jury recom m ends that 
the sen tence of d eath  be im posed  upon the offen der, 
the court shall proceed  to  im p o se  sen tence pursuant 
to division (D )(3) o f  this section .

(3) U pon consideration o f  the relevant evid en ce  
raised at trial, the testim on y , other ev id en ce , state­
m ent of th e  offender, argum ents o f  counsel, and. if 
app licab le, the reports su b m itted  to the court pursu­
ant to d iv ision  (D )(1 ) o f th is section , if, after receiv­
ing pursuant to d iv ision  (D )(2) o f  this section the  
trial ju ry’s reco m m en d a tio n  that the sen ten ce  of  
death be im posed, the court finds, by proof beyond a 
reasonable dou bt, or if th e  panel o f three judges 
unanim ously finds, that th e  aggravating circum ­
stances th e  offender w as fou n d  gu ilty  o f co m m ittin g  
outw eigh  the m itiga tin g  factors, it shall im pose sen­
tence of death  on the o ffen der. A bsent such a find in g  
by the court or pan el, th e  court or the panel shall 
im p o se  o n e  o f  th e  fo l lo w in g  se n te n c es  o n  th e  
offender:

(a) L ife  im prisonm ent w ith  parole e lig ib ility  after  
serving tw en ty  full years o f  im prisonm ent:

(b) L ife  im p riso n m en t w ith  p a ro le  e lig ib ility  
after serving thirty full years o f im prisonm ent.

(E) If th e  offender raised the m atter  o f age at trial 
pursuant to section  2 9 2 9 .0 2 3  [2 9 2 9 .0 2 .3 ]  o f th e  
Revised C ode, w a s  co n v icted  of aggravated  m urder 
and one or m ore sp ecifica tion s o f an aggravating c ir ­
cum stance listed in  d iv ision  (A) o f sectioi. 2929.04 o f  
the Revised C ode, and w a s not found at trial to have  
been eigh teen  years o f age  or older at the tim e of the  
com m ission of the o ffen se, the court or the panel o f  
three judges shall not im p ose  a sen tence o f death on  
the o ffen d e r . In ste a d , th e  cou rt or p a n el sh all 
im p o se  o n e  o f  th e  f o l lo w in g  se n te n c e s  o n  th e  
offender:

11 1 L ife  im prisonm ent w ith  paro le  e lig ib ility  after

serving tw en ty  full years o f im prisonm ent:
(2) L ife  im p rison m en t w ith  parole eligib ility  - f., 

serving thirty full years o f  im prisonm ent. " T
(F) T h e c o u r t o r t h e p a n e lo f  three judges, whe 

im poses sen ten ce  o f d ea th , shall state in a stpura. ' 
o p in ion  its sp ec ific  find in gs as to the existence of 
o f the m itig a tin g  factors set forth in division IR 
section  2 9 2 9 .0 4  o f the Revised C od e, the existence f i 
any other m itig a tin g  factor:., the aggravating t .. 
cu m stan ces th e  o ffen d er  w as found gu ilty  of t 0 >- 
m itt in g , a n d  th e  rea so n s w h y  the a g g ra v a te  
c ircu m stan ces the o ffen d er  w as found guilty of cor"  
m ittin g  w ere su ffic ien t to ou tw eigh  the m itigati:.- 
factors. T he court or pan el, w h en  it imposes il?." 
im p rison m en t under division  (D ) o f this section 
shall state in a separate  op in ion  its sp ecific  finding 
o f  w h ich  of th e  m itig a tin g  factors set forth in di-,7 
sion (B) o f section  292 9 .0 4  of the Revised Code • 
found to  exist, w h a t o ther  m itigating  factors it four.-: 
to  e x is t ,  w h a t  a g g r a v a t in g  c ircu m sta n ces th i 
o ffen d er  w a s found gu ilty  o f co m m ittin g , and wh-- i* 
cou ld  not find that these aggravating circumstance- 
w ere su ffic ien t to o u tw eig h  the m itigating factor- 
T he court or panel shall file the op in ion  required 
be prepared  b y  this d ivision  w ith  the clerk of thr 
app rop riate  court o f  appeals and w ith  the clerk 
the su prem e court w ith in  fifteen  days after the co  o r  
or pan el im poses sen tence. T h e  judgm ent in a case ;r. 
w h ich  a sen ten c in g  hearing is held  pursuant to thi 
section  is not final un til the op in ion  is filed .

(G ) W henever the court or a panel o f three judge- 
im poses sen ten ce  o f  death , the clerk o f  the court :r 
w h ich  the ju d gm en t is rendered shall deliver thr 
entire  record in the case  to the a p p ella te  court,

HISTORY: 134 v l l  511 (E ff 1-1-74); I3 9 vS  1. E lf I0-19-S1.

Committee Comment to H 511
This section specifies ihe procedure to be followed - 

determining whether the sentence for aggravated mu'de- 
to be life imprisonment or death.

The death penalty is precluded unless the indictmer ccr 
tarns a specification of one or more of the aggravat'd v  
cumstances listed in section 2929.04, In the abse'ca - 
such specifications, life imprisonment must be imposed 
the indictment specifies an aggravating circumstance 
must be proved beyond a reasonable doubt, and the 
must return separate verdicts on the charge and scea-ce 
tion If the verdict >s guilty oi the charge but not guilty r e  
specification, the oenalty is life imprisonment,

If the verdict is guilty of both the charge and the seed - c- 
tion. the jury is discharged and the tnai begins a s e o cc  
phase designed to determine the presence or acse'cs 
one or more mitigating circumstances If one of the th.-e-e ~  
igatmg factors listed in section 2929.04 s establishes c  ̂
preponderance cil the evidence, the penalty is lile i r o r '--v 
ment. If none of such factors is established the pens'- 
death. The procedure is essentially the same in r e  
phase of an aggravated murder trial whether the a-X-e 
tned by a jury or by a three-judge oanel on a waiver c* a 
The burden of Droof still resls on ihe state, the same a 
evidence apply, the specification must be proved ce a rc  a



347 PENALTIES AND SENTENCING :>29.03

•easonable doubt, and the panel’s verdict must be unarv-
-1GUS

With respect to the mitigation phase of the trial, the proce­
dure is somewhat different depending on whether the case 
; tued by a jury or a three-|udge panel. A jury tries only the 
marge and specification, and the judge in a jury trial deter- 
~ nes mitigation. If a jury is waived, the same three-iudge 
sane! tries not only the charge and specification, but also 
determines the presence or absence of mitigation. Also, the 
■•atute expressly provides that the panel’s l:ndmg that no 
-  r gating circumstance is established must be unanimous 
:■ tne death penalty is precluded In other respects, the pro- 
■eoure for determining mitigation is similar whether the trial 
..age or a three-judge panel tries the issue. Mitigation must 
r.e established by a preponderance of the evidence, and the 
•.es of evidence also apply in this phase of the tnal (the 
•equirement for a pre-sentence investigation and report, the 
•equirement for a psychiatric examination and report, and 
■-e provision lor an unsworn statement by the defendant, 
•eoresent partial exceplions to the rules of evidence)

Cross-References to Related Sections 
Penalties for murder. RC § 2929.02.
'ggravated murder, RC § 2903.01.
Kiecutinn of death sentence. RC §§ 2949.21-2949.31.
Parole eligibility, RC § 2967.13.
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lesser sentence. 8 ALR4th 102S.

Law Review
Capital punishment: impairment o f a death v— r- :-. the 

inva lid ity o f an aggravating circumstance I -m en t. 
52C in LR cv54 l (1983).

Capital punishment in Ohio: the con s titu ti-:r_ - -f the 
deatli penaltv statute. Comment. 3 I T .  L .-: - 169 
(1978).

Capital punishment of children in Ohio: : -.eser
send a boy o f seventeen to the chair ir. I s r u l d  
they?" V ictor L. Streib. IS AkronLRev 51 .

Capita l punishment, psychiatric experts and : r j of
dangerousness. William Green. 13 C ap ir^ '.__ r -f*. 533 
(1984).

Capital punishment statutes after Furman -  - .5  238
(1972)]. Note. 35 OSLJ 651 (1974).

Constitutional consequences o f Ohio's new ser.-.nz^zx .aws.
Louis A. Jacobs. 15ToledoLRe\-71 (19S5

Constitutional law — cruel and unusual punuc.- - - - — the 
imposition and carrying out o f the death r>v:_ -  .r.der 
current discretionary sentencing stature; .- . .- .r ite s  
cruel and unusual punishment in vie’. ; : . :  -: the 
eighth and fourteenth amendments. F u r-.~  : Zeor- 
gia, 408 US 238 (1972). Case note. 42 C.rT.-v'. 172
(1973).

The constitutionalitv of Ohio's death penal:-. I . r..r.ent. 
38 OSLJ 617 (1977).

Constitutionality of Ohio's New Death Per.s.- • ira te . 
David J. Benson. 14 ToledoLRes 77 (19S2

C rim ina l law— death penalty— cruel and un_r__ : ..-.rsh- 
ment— ind iv idua lized sentencing de tr—  : ; - :o n . 
Lockett c. Ohio, 43S US 5S6 (19751 C _ - - - ;  12 
AkronLRev 360 (1978).

Death penalties and Hugo Bedau: a e rusad in ;: -«.:pher 
goes overboard. Raoul Berger. 45 OSLJ rr-l •■-

The death penalty and guilty pleas: Ohio rule . .  . — a
constitu tiona l answer to a capital i:  -.-. rant's 
dilemma. Continent. 5 ONorthLR ev6b ' .-*•

Diminished capacity and dim inished respons.r. . -  — ee- 
oncilable doctrines confused in State t . '■> - : 3 j r v
O . Sommer. 14 ToledoLRev 1399 (19S3

Estelle v. Smith [451 L:S 454 (1981 ']: e xp an ;.:: ,- .- : :u - 
tional safeguards in sentencing proc-e-;.- r  Zase 
note. 9 ONorthLRev 529119S2i.

Fact or fiction: m itigating the death penults :r . \o te .
32 ClevStI.Rev 263 (19,831.

Gardner • . Florida [430 US 349 (1977i; : ■•.-rare
reports in capital sentencing procedure- . :■ -r 5
ONorthLRev 175(1978).

Legislative response to Furman e. Georgic -  : 218
(1972)]— Ohio restores the death penults . S
AkronLRev 149(1974).

Recent changes in Ohio si-nleiiciint law: ilu ■ - — . eft
in i iilsuercd. Jack A I'.iitti-n lie r-i 15 T -  )5
(19K.li.
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psychiatrist j i id  a psychologist pursuant to RC § 2947.06. is 
not constitutionally required to appoint an additional psy­
chiatrist o f the defendant's choosinu at state expense: State 
v. Downs. 51 OS2d 47 .5  0 0 3 d  .30. 364 NE2d 1140.

13. (1977) Revised Code § 2929.03 is not unconstitu­
tional in providing that the three-judge panel not only try  
the charges and specifications but also determine the sen­
tence: State v. M ille r. 49 OS2d 198.3 OC)3d 321. 361 NE2d 
419.

14. (1976) A defendant is not coerced or impelled to 
waive his constitu tiona l r igh t to ju ry  tr ia l by RC & 
2929.03(C)(1). (2) and (E). under the provisions o f which 
an offender who w aives a ju ry tria l need persuade only one 
member o f the three-judge panel at the m itigation hearing 
to avoid imposition of the death penalty: State v. Bell. 48 
OS2d 270 .2 0 0 3 d  427.358 NE2d 556.

15. (1975) In the deliberation o f a verdict concerning a 
charge o f aggravated murder w ith  specifications, the possi­
ble imposition o f the death penalty is not w ith in  the p rov­
ince o f the jurv: State v. Strub. 48 OApp2d 57, 2 0 0 3 d  40. 
355 NE2d 819.

16. (1975) Since the potential imposition o f the death 
penalty in the tria l o f an aggravated murder charge wi t h 
specifications is not w ith in the province o f the jury, it is 
improper, upon vo ir dire, to question prospective jurors re l­
ative to such penaltv: State v. Strub. 48 OApp2d 57, 2 
0 0 3 d  40, 355NE2dS19.

§ 2929.04 C riteria for im posin g  death  or
im prisonm ent for a cap ita l o ffen se .

(A) Im p osition  of the death  p en a lty  for a ggra­
vated  m urder is preclud ed , unless on e  or m ore o f th e  
fo llo w in g  is sp ecified  in the ind ictm en t or count in  
th e  ind ictm en t pursuant to  section  2 9 4 1 .1 4  o f th e  
R evised  C o d e  and  p ro v ed  b e y o n d  a r ea so n a b le  
doubt:

(1) T h e  o ffen se w as the assassination o f  the presi­
den t o f th e  U n ited  States or person in lin e  o f  su cces­
s io n  to  th e  p r e s id e n c y , or o f  th e  g o v e r n o r  or  
lieu ten a n t governor o f this sta te , or o f the p resid en t­
e lect or v ice  president-e lect o f the U nited  States, or  
o f  the governor-elect or lieu ten a n t govern or-elect o f  
th is sta te , or o f a ca n d id a te  for an y  o f  the fo reg o in g  
offices. For purposes o f this d iv ision , a person is a 
c a n d id a te  if  he has been  n o m in a ted  for  e le c tio n  
accord in g  to la w , or if he has filed  a p etition  or p e ti­
tions according  to  la w  to h ave his nam e p la ced  on  
th e  ballot in a prim ary  or general e lec tio n , or if  he  
ca m p aign s as a w rite-in  c a n d id a te  in a prim ary or  
general e lection .

(2) T h e  offense w a s co m m itted  for hire.
(3) T he o ffen se w as co m m itted  for the purpose o f 

escap in g  d etectio n , apprehension , trial, or p u n ish ­
m ent for anoth er o ffen se co m m itted  by the o ffen d er.

(4) T he o ffen se w as com m itted  w h ile  th e  o ffen d er  
w a s a prisoner in a d eten tion  fa c ility  as d efin ed  in 
section  2921 .01  o f  the Revised C od e.

(5) Prior to the offense at bar. th e  o ffen der w as 
con v icted  of an o ffen se an essential e lem ent o f  w hich  
w a s  the p u rp osefu l k illin g  o f or a ttem p t lo  kill 
another, or the offense at bar w as part of a course til

c o n d u c t  in v o lv in g  th e  p u r p o se fu l k illjn c  r 
attem pt to kill tw o  or m ore persons b y  the offend, ”

(fi) T h e  v ictim  o f  the o ffen se  w as a peace off ? 
as defined  in section  2935 .01  of th e  Revised ( !'"* 
w h o m  the o ffen d er  had  reasonable  cause to know

knew to be such, a n d  e ither  the  victim, at the tiro, *
th e  com m ission  of the o ffen se , w a s engaged u 'V ” 
d u ties, or it w as the o ffen der's sp ecific  purpose to ^  
a p ea ce  officer.

(7) T h e  o ffen se w as co m m itted  w h ile  the o fh-n fr. 
w as co m m ittin g , a ttem p tin g  to co m m it, or f lu  1 
im m e d ia te ly  a fter  c o m m it t in g  or  a ttem p tin g  • '  
com m it k id n ap p in g , rape, aggravated  arson. agg; i  
v a ted  robbery, or aggravated  bu rglary , and euhr- 
the o ffen der w as th e  p r in c ip a l offender in the c n -  
m ission o f th e  aggravated  m urder or, if  not the pr - 
cip al o ffen d er, co m m itted  the aggravated  rr.uro- 
w ith  prior ca lcu la tio n  and design.

(8) T he v ictim  o f  the aggravated  m urder was a 
w itn ess to an offen se  w h o  w as purposely killed • 
prevent his testim on y  in any crim in al p roceed r  - 
and  th e  aggravated  m urder w a s  not com m itted  du.-* 
in g  the com m ission , a ttem p ted  com m ission , or flic,1.- 
im m ed ia te ly  a fter  th e  co m m issio n  or a t t e m p t s  
com m ission  o f  th e  o ffen se  to  w h ich  th e  v ictim  was t  
w itn ess , or th e  v ictim  o f  the aggravated  m urder w *  
a w itness to an offen se  and  w as purposely killed i-  
retaliation  for his testim on y  in an y  crim inal prc- 
ceed ing .

(B) If o n e  or m ore o f the aggravatin g  circurr 
stances listed  in d iv ision  (A) o f  this section  is spec 
fied  in the in d ic tm en t or co u n t in  the ind ictm ent ar.,-: 
p r o v e d  b e y o n d  a r e a so n a b le  d o u b t , a n d  if th- 
offen der  d id  not raise the m atter o f  age pursuant re­
section  2 9 2 9 .0 2 3  [2 9 2 9 .0 2 .3 ]  o f  the Revised C ode cr 
if  th e  o ffen der, after raising the m atter o f age, wa. 
found at trial to h ave been e igh teen  years o f  age or 
old er  at the tim e  o f  th e  com m ission  o f  the offense 
the court, trial jury, or  panel o f three judges shai 
consider, and  w eigh  against the aggravatin g  cireu/r. 
sta n ces proved  beyon d  a reasonable  d o u b t, the nat 
ure and c ircu m stan ces o f the o ffen se, the history 
character, and background o f the offen der, and a.; 
o f  the fo llo w in g  factors:

(1) W h eth er  the v ictim  o f the o ffen se induced cr 
facilita ted  it:

(2) W hether it is un lik ely  that the offense w ould  
h a v e  b een  c o m m itte d , h u t for th e  fa c t th at thr 
offen der w as under duress, coercion , or strong pro\ 
ocation :

(3 ) W h e th e r , at th e  t im e  o f  c o m m it t in g  the 
o ffen se , the o ffen der, because o f a m enta l disease or 
d efect, lacked su bstantia l ca p a c ity  to  app reciate  the 
cr im in a lity  o f  his c o n d u ct or  to  conform  his conduc' 
to the requirem ents o f  the law :

(4) T h e  y o u th  of the offender:
(5) T he offender's lack of a sign ifican t history <;t 

prior crim inal con v ictio n s and d elin q u en cy  adjudi 
cations:
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ifil If the o ffen d er  w as a participant in the o ffen se  
M  not the princip al o ffen d er , the degree o f  the 
^fender's p a rtic ip ation  in the o ffen se  and the degree  
nf the offender's p a rtic ip a tio n  in the acts that led  to  
•hedeath o f  th e  v ictim ;

•7) Any other factors that are relevant to the issue 
of whether th e  o ffen d e r  sh o u ld  be sen ten ced  to 
death.

• C) T he d efen d a n t shall b e  given great la titu d e  in 
•he presentation o f e v id en ce  o f  the factors listed  in 
division (B> o f  this section  an d  o f any other factors in 
mitigation o f  the im position  o f the sentence o f  death .

The ex isten ce  o f  an y  o f  the m itig a tin g  factors  
Itstcd in d iv ision  (B) o f  this section  does not p reclud e  
the im p o sitio n  o f  a s e n te n c e  o f  d ea th  o n  th e  

/fender, bu t shall be w e ig h ed  pursuant to divisions
I)><2) and (3) o f  section  2 9 2 9 .0 3  o f the Revised C ode  

tn  the trial court, trial jury, or the panel o f  three  
judges against the a g g ra v a tin g  c ircum stances the
■ 'ffender w as foun d  g u ilty  o f  com m itting .

HISTORV: 131 vH51l (Eff 1-1-741: 139 vS 1. Eff 10-19-S1.

( ommittee Comment to I I 311
*"s  section provides that the death penalty for aggra-

• red murder is precluded unless one ol seven listed aggra- 
■v ng crcumst3nces is specified in the indictment and
• 'c.ed beyond a reasonable douot The seven aggravating 

■cumstances deal with (1) assassination of tne Pres,dent,
■ >  pres>dent. Governor, Lieutenant Governor, or a Derson 
' ‘ c  -as been elected to or is a candidate for any such 
‘  :e 12) murder for hire, (3) murder to escape accountably 
• another crime. (4) murder by a prisoner; (5) repeat 

‘ 3e' or mass murder. (6) killing a law enforcement officer 
"2 1 ?i felony murder

" -  section also provides that even it one or more aggra- 
_ ?  crcumstances is proved beyond a reasonable doubt
- aesm oenalty for aggravated murder is still precluded if 

'  - "  a sourt finds that any ot three mitigating circumstances
y ' i t  sned by a preponderance of the evidence. Tne miti- 

c rcumstances are ( 1 ) the victim of Ihe ofiense 
'-sea or facilitated it; (2) the offender acted under duress. 
~' -or  or strong provocation ana (3) am.ough Ihe 

~ o' insanity couio no; be or was not established the 
-e .vaschefly the product of the offender smentat defi- 

"  2' osycnosis (psychosis is mental illness, as disfin-
'  -3 vom, a behavioral disoraer Primarily psychooatns 

* • * : behavioral disorder)

Tr«nsitjon—capital offenses.
’ charged with a caoitai offense committee! onor to 

-•!. * i" ’ 1 1̂ 74. must be tried under the law as it existed at 
•1 _ 21 the offense and. if convicted, sentenced to fife
- vmment If the section defining the offense orovides for

* * Penalty under the crcumstances ot a particular
fbe lesser penalty must be imposed m that case 

i  ~ corT|rmtting aggravated murder (the only cap •
• - n new code) on and after January 1 1974

’ r'a"3&d and tried under the new taw and if con- 
”' r , r aT subject to the death oenalty See sections

■ a .  3929 02to2929 04 and2941 14

^ h f t io n —offenses other than capital offenses.
criar9ed with an ofter se other man a capital 

'-nm.mitted nr.or to Jnnu.w f ’ 974 must betted

under the law as it existed at the time of tne offense Any 
such person convicted and sentenced onor to January i. 
1974. must be sentenced under the penalty provided in the 
law under which he was tried Any sucn oerson either con­
victed or sentenced on or after January 1 1974. must be 
sentenced unaer tne lesser of the pen i'te s provided lor the 
offense for which he was tried or ‘or the substantially equiva­
lent offense in the new code If there .s no substant ally 
equivalent offense in the new code, sentence must be 
.mposed under Ihe oid law.

(E d ito r ’s Note: A 19S1 amendment added an eighth 
aggrava ting circumstance: m urde r o f a witness to an 
offense. The amendment added four new m itigating c ir­
cumstances: ( I )  youth nf the offender. (2l lack o f prior c r im ­
inal involvement. (3) degree o f participation, and (4j any 
other relevant matters. ]

Cross-References to Related Sections 
Aggravated murder. RC § 2903.01.
Allegations in homicide ind ictment. RC § 2941.14. 
Prosecutor required to notifv victim  o f date, time and place 

o f tria l. RC§ 2937.08.1.
Reasonable doubt, RC § 2901.05.
Sentencing for capital offense. RC § 2929.03.
Statement by victim  —

Proceeding o f final disposition other than tria l. RC § 
2943.04.1.

T ria l. RC § 2945.07.

Ohio Constitution
Cruel and unusual punishment. OConst art I, § 9.

Comparative Legislation 
Death penalty:

18 USC §3148
C A — Penal Code «5 190. 190.1 
FL— Stat Ann § 775.081 
I L — Ann Stat ch 38 § 9-1 
IN — Code § 35-50-2-9 
KY— Rev Stat Ann 5 532.075 
NY— Penal Law  §§ 60.05. 60.06 
PA— CSA tit 18 § 1)02

Text Discussion
Guilty or no contest plea to capital offense. 1 Ohio Crim .

Prac. &  Pro. § 25.6 
Penalties and sentencing in capital offenses. 1 Ohio C rim .

Prac. &  Pro. $ 51.6c. d . e 
Verdict: penalty. 1 Ohio C rim . Prac. 8c Pro. § 41.3

Forms
Sentencing hearing. 4 OJI J 503.01
Specifications o f aggravating circumstance. 4 OJI § 413 .45
Outlines o f Procedure 
Sentencing— felons. Lcyslmn No. 315-1

Research Aids
Criteria for imposing death or imprisonment for a eapital 

offense:
0 -Ju r3d : Crim  L  jjt 1843-1845 
Am-Jur2d: C rim  I. ftj (*09-612

Lass Review
Capita l punishment m Ohio- aggravating circumstances. 

Note 31 ClesStI.Res 195 11933)
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tion of I host', has overcome the m ind or vo lition of the 
defendant so that ho acted other than he o i d i n a r i l y  would 
have acted in the absence of those influences: State s. 
Woods. -IS OS2d 127. 2 OU3d 289. 357 NE2d 1059.

21. (197(f) The Ohio statutory scheme for imposing eapi­
tal punishment differs somewhat from any o f those consid­
ered by the U.S. Supreme Court in its Ju ly 2. 1976. 
decisions, but it is basically sim ilar to the Georgia. F lorida , 
and Texas statutes which the court found lo he constitu­
tional. Each of those states provide fo r a bifurcated tria l 
w ith a separate sentencing hearing lo consider information 
relevant to the imposition o f sentence, under standards to 
guide the sentencing authority in the use of that in form a­
tion. Statutes in North Carolina and Louisiana which were 
struck down imposed mandatory death sentences, w ith  no 
"particularized consideration of relevant aspects o f the 
character and record of each convicted defendant before 
the imposition upon him of the sentence o f death .”  More 
clearly than any o f the slates whose statutes were reviewed 
Ohio has attempted to insulate the determ ination of guilt 
and of sentence from any likelihood o f jury arbitrariness. 
The Ohio statutes are therefore constitutional: State v. Bav- 
less. -IS OS2d 73. 2 G 03d 2-19.357 \E 2 d  1035.

22. (1975) The term “ psychosis”  of the offendci as used in 
RC § 2929.0-1 relating to m itigating a death penalty means 
any serious functional mental disorder, includ ing the effects 
of drug abuse: Stat" v. Farmer, 73 0O 2d  3-11 (CP).

[CONST i'U ING  FORMER ANALOGOUS  
RC § 2901.04 J

1. (1970) Where several persons combine to comm it an 
unlaw ful act. e.g.. escape from ja il, each is crim ina lly 
responsible for the acts of the others comm itted wh ile per­
petrating such act: Slat- v. Hulleck, 2-1 OApp2d 7-1. 53 
0 0 2 d  195, 203 NF.2d 917.

2. A deputy marshal or policeman is one o f the officers 
included w ith in  the terms o f the offense defined by RC $ 
2901.0-1. taking the life of a police officer: State v. Bvomin. 
106 App 393 .7 0 0 2 d  155.15-1 NE2d823.

3. A police officer w iio . pursuant to the arrest o f an ind i­
vidual. accompanies such person to a room w here he 
resides, for the purposes of examining identification mate­
rial promised by him for the officer's inspection, is in the act 
o f "preserving the peace”  under GC § 4378 (RC § 737.11) 
and is "in  discharge o f his duties" w ith in  the purview of CC  
§ 12-102-1 (RC § 2901.0-1). which sets out the elements of the 
crime of murder in the first degree for purposely and w il- 
fu llv killing a policeman: State v. Ross. 92 App 29. -19 0 0
196 .10S NE2d 77.

4. Where officers under the direction o f their superiors 
had been sent to search for the participant in a robbery, and 
in doing so entered the cottage where a policeman met his 
death, the ju ry  was justified in concluding that the officer 
was in the discharge o f his duties when killed, w ith in  the 
scope of this section: State v. Dingledine. 14 OO 339 (App) 
[appeal dismissed. 135 OS 251 ].

5. Where one of several persons arm ing themselves w ith 
firearms and conspiring to resist sheriff kills sheriff while in 
discharge o f duties, all conspirators an- guilts of first degree 
murder: Rails s. State. 43 App 129. 1S2 NE 691. 35 O l.R  
SO

§ 2 9 2 9 . 0 5  [ A pp id au .-  review  of d ea tli sen­
tence.)

(A) W henever see1 'i c e  of ̂  *th is im posed p u rsu ­

an t to sections 2 9 2 9 .0 3  a n d  2 9 2 9 .0 4  of th e  Res jv .rj 
C ode, the court o f ap p ea ls  an d  th e  su p rem e  coun 
shall upon appeal review  th e  sen ten ce  of d ea th  at t j„. 
sam e tim e th a t th ey  review  th e  o th e r  issues in the 
ease. T he court of ap p ea ls  an d  th e  su p rem e  co n - 
shall review the ju d g m en t in  the  case  and  th e  set 
tcnce  of dea lh  im posed by th e  c o u rt o r  panel of thrive 
judges in the  sam e m a n n e r  th a t th ey  rev iew  oil,. - 
crim inal cases, except th a t they  shall review ar.d 
independen tly  w eigh all o f th e  fac ts  and  o th e r evi- 
dence  disclosed in th e  reco rd  in  th e  case  and  consider 
th e  oft' -nse and  the o f f e n d c  to  d e te rm in e  w hether 
th e  ag g rav a tin g  c irc u m s ta n c e s  th e  o ffen d e r w ;u 
found  guilty of co m m ittin g  o u tw e ig h  the m itigatm  • 
factors in the case, an d  w h e th e r  th e  sentence oj 
d e a th  is ap p ro p ria te . In  d e te rm in in g  w h e th e r  th> 
sentence of dealh  is a p p ro p r ia te , th e  c o u r t c f  appcai 
an d  the  suprem e co u rt shall consider w h e th e r th. 
sentence is excessive o r  d isp ro p o rtio n a te  to th e  per. 
a lty  im posed in sim ilar cases. T hey  sha ll also review 
all o f the facts and o th e r  ev idence  to  d e te rm in e  if th. 
ev idence supports th e  f in d in g  o f th e  a g g ra v a tin g  cir­
cum stances the trial ju ry  o r th e  pane l o f th ree  judge- 
found  the offender g u ilty  o f co m m ittin g , a n d  shall 
de te rm ine  w hether th e  sen ten c in g  c o u r t properix 
w eighed the ag g rav a tin g  c ircu m stan ces  th e  offender 
w as found gu ilty  of c o m m ittin g  an d  th e  m itigating 
factors. T he court o.i ap p ea ls  o r th e  su p re m e  court 
shall affirm  a sentence of d e a th  only  if th e  p a rticu la r 
cou rt is persuaded from  th e  reco rd  th a t  the  aggra­
v a tin g  circum stances th e  o ffen d er w as found  guilts 
o f c o m m ittin g  o u tw e ig h  th e  m itig a tin g  factors 
p resent in the case a n d  th a t th e  sen ten ce  of dea th  is 
the ap p ro p ria te  sen tence  in th e  case.

A ny court of appeals th a t rev iew s a case in which 
the sentence of death  is im posed  shall file a separa te  
op in ion  as to its find ings in th e  case w ith  the  clerk  of 
th e  suprem e cou rt. T h e  o p in io n  shall be  filed w ith in  
fifteen days a fter the c o u rt issues its o p in io n  and 
shall con tain  w h a tev e r in fo rm a tio n  is req u ired  bv 
the clerk  of the su p rem e co u rt.

(B) T he court of ap p ea ls  a n d  th e  su p re m e  court 
shall give p rio rity  over all o th e r cases to  th e  rev iew  of 
ju d g m e n ts  in w h ic h  th e  s e n te n c e  o f  d e a th  is 
im posed, and . except as o th e rw ise  p ro v id ed  in  this 
section , shall conduct th e  rev iew  in acc o rd a n c e  w ith 
the A ppellate Rules.

(C) W henever sen tence  of d e a th  is im posed  p u r­
suan t to  section 2 9 2 9 .0 2 2  [2 9 2 9 .0 2 .2 ]  o r  2 9 2 9 .0 3  of 
th e  Revised C ode, th e  co u rt o f co m m o n  p leas that 
sen tenced the o ffender sha ll, up o n  m o tio n  ot the 
o ffen d e r and a fte r  c o n d u c tin g  a h e a r in g  on  the 
m otion , vacate the sen tence  if all of th e  fo llow ing 
apply ;

11) T h e  o ffe n d e r  a lleg e s  in th e  m o t io n  md 
presents evidence al th e  h e a rin g  th a t h e  w as not 
eigh teen  years of age o r o ld e r  at th e  tim e  of th e  com ­
mission of the ag g rav a ted  m u rd e r  fo r w h ich  lie was 
sentenced;

(2) T he offender did not p resen t e v id en c e  at trial
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pursuant to sec tio n  2 9 2 9 .0 2 3  [2 9 2 9 .0 2 .3 ]  o f  th e  
Revised C od e that he w as not e igh teen  years o f  age  
or older at the tim e o f  the com m ission  o f the a g g r a ­
vated m urder for w h ich  he w as sentenced;

(3' T h e  m otion  w as filed at any tim e after the se n ­
tence w a s im posed  in the case and  prior to execu tion  
o f  the sentence:

(4) A t the hearing condu cted  on  the m otion , th e  
prosecution  does not prove b ey o n d  a rea so n a b le  
doubt th at the offender w as e igh teen  years o f age or  
older at the t im e  of the com m ission  of the a g g ra ­
vated m urder for w hich he w as sen tenced .

HISTORY: 139 vS 1. Eff 10-1D-SI.

Cross-References to Related Sections 
Reasonable doubt. RC § 2901.05.

C A SE  N O TES A N D  O AC

1. (19S4) Revised Code § 2929.05 requires the review o f 
the proportionality o f death sentences regardless of whether 
•-oiinsel has provided evidence o f disproportionalitv: State 
v Jenkins. 150S3d 164 .1 5 0BR 3 tl.4 7 3N E 2d26 -i.

2. (19S-I) Revised Code § 2929.05 requires the court o f 
appeals, and the Supreme Court as well, to independently 
weigh all the facts and other evidence in the record in deter­
mining whether the aggravating circumstances outweigh 
■he mitigating factors in reviewing the sentencing court's 
determination. As a necessary corollary to that require­
ment. the court of appeals and the Supreme Court must 
articulate the reasons why the aggravating circumstances

'weigh tiie m itigating factors: State v. Maurer. 15 OS3d 
- l ‘h 15 OBR 379.473 NE2d 768.

3. 11985) The proportionality rev iew required of the 
‘ "urt o f Appeals pursuant to IIC § 2920.05(A) need not
•> aide crim inal eases outside its geogra, weal jurisdiction: 

" a ' - v .  Rogers. 17 OS3d 174. 1 7 0B R 414. 47SNE2d984.
4 I'iSfii Conviction and death sentence upheld: State v.

'• ' j "  26 OS3d 92, 26 OBR 79. 497 NE2d 55.
J' l9S(i) Death sentence was neither excessive nor dis- 

' port|.mate: State v . Brooks. 25 OS3d 144. 25 OBR 190,
81:2(1407.

• 'Mi, Defendant's deatli sentence was neither exees- 
■' disproportionate tn the penaltv imposed in sim ilar 

' *• "'ate >. Burnes, 25 OS3d 203 .25 0B B  266.495 NE2d

§ 2929.06 [Resentencing hearing after
• ation of death  sentence.] 

h  sen tence o f  death th a t is im posed  upon any  
"• vi.-r is vacated  upon a pp eal b ecause th eeo u r  o

- - .d s  ur th e  suprem e court, in  eases in  w "t
' ••’ Uie enurt review s ih e  sen tence upon app i * • 

-d nut affirm  th e  sentence o f d e a t l i under e 
'»!-'iurds im posed h y  section 2 9 2 9 .0 5  of the Revised  

'•> is v acated  upon appeal for Ihe so le  reason u  
" 'tatutorv procedure for im p osin g  d ie  senttiikc o  

-;* d . that is s, t  f(irlh  i„  s e c tio n s  2 9 2 9 .0 3  a n d
- -*• '>4 uf th e  Revised C ode is tm coiistitutionu . or
*' J '"d  pursuan t to  division iC i o f section J  — °
’ Rev ised C ode, the tr ia l court lh a l sentenced 
r ‘u taler shall conduct a  h ea rin g  to  rcsctiU uu 

9* iider ,\ i  dn- resentencing hearing , the cou rt

sh a ll sen ten ce  the o ffen der to life im prisonm ent w ith  
parole  e lig ib ility  after serving tw enty  full years o f  
im prisonm ent or to life  im prisonm ent w ith  parole  
e lig ib ility  after  serv in g  thirty full years of im prison­
m en t.

HISTORY: 139\ S I. Eff 10-19-SI.
Cross-References tn Related Sections 
Parole e lig ib ility . RC 5 2967.13.

P E N A L T IE S FOR FELO N Y  

§ 2929.11 Penalties for felony.

(A) W hoever  is conv icted o f  or p leads guilty  to a 
fe lon y  other than aggravated m urder or m urder, 
excep t as provided in division (D) or (E) o f this sec­
tion . shall be im prisoned for an ind efin ite  term and. 
in a d d ition , m ay be fined or required to m ake resti­
tu tio n . or both . T he indefin ite term  o f im prison­
m ent shall consist o f a m axim um  term as provided in 
this section  and a m in im um  term fixed by the court 
as provided  in this section . T he fine and restitu tion  
shall be fixed by the court as provided in this section .

W h oever  is con v icted  of or pleads guilty  to co m ­
m ittin g . a ttem p tin g  to  com m it, or com p lic ity  in 
co m m ittin g  a felony vio lation  of section  2909 .02  or
2 9 0 9 .0 3  of the Revised C ode and is sentenced  to an  
in d efin ite  term  o f im prisonm ent shall be required to 
reim burse agencies for their investigation  or prose­
cu tion  costs in accordan ce w ith  section  29 2 9 .2S of  
the R evised C ode.

(B) E xcept as provided in division (D ) o f this sec ­
tion . sec tio n  2 9 2 9 .7 1 . and C hapter 29 2 5 . o f the  
R evised  C od e, term s o f  im prisonm ent for fe lo n y  
shall be  im posed as follow s:

(1) For an aggravated  felony o f the first degree:
(a) If the o ffen der has not previously  been c o n ­

victed  o f  or p leaded  guilty to any aggravated felony  
o f  the first, seco n d , or th ird  degree, aggravated m ur­
der or m urder, or any o ffen se  set forth in any existing  
or form er la w  o f  this state , any other sta te , or the  
U n ited  States that is su bstantia lly  equ iva len t to any- 
a g g r a v a ted  fe lo n y  o f  th e  first, s e c o n d , or th ird  
degree  or to aggravated  m urder or m urder, the m in ­
im um  term , w h ich  m ay he im posed as a term  of  
actual incarceration , sh a ll he five . six. seven , e igh t, 
nin e, or  ten years, and  the m axim um  term  shall he 
tw en ty -fiv e  years:

lb) If the o ffen d er  has previously been  convicted  
o f  or p leaded guilty to any aggrav ated fe lon y  o f the  
first, seco n d , or third degree, aggravated m urder or 
m urder, or any o lfen se  set forth in any existing or 
form er law o f th is sta te , any other sta te , or the  
U nited  States that is substantially equ iva len t to any 
a g g r a v a ted  felony o f th e  first, seco n d , or th ird  
d egree  or to aggravated  m urder or m urder, the m in ­
im um  term  shall he im posed as a term  of actual 
incarceration  ol ten , e lev en , tw elve, th irteen , fnur-

i
- Al
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te en , or  fifteen  years, and th e  m axim um  term  shall 
be tw e n ty -f iv e  years:

(2) F or an aggravated  fe lo n y  o f the second degree:
(a) If th e  o ffen der has not previously been c o n ­

v ic ted  o f or p lead ed  guilts' to  any aggravated  fe lon y  
o f th e  first, second, or third degree, aggravated  m u r­
der or m urder, or a n y  o ffen se  set forth in any ex istin g  
or form er law  of th is sta te , any other state , or the  
U n ited  S tates that is su bstantia lly  equ iva len t to any- 
a g g r a v a te d  fe lo n y  o f  th e  first, seco n d , or  th ird  
d eg ree  or  to  aggravated  m urder or m urder, th e  m in ­
im u m  term , w h ich  m ay b e  im posed as a term  o f  
actu a l in carceration , shall h e  three, four. five . six. 
sev en , or e igh t years, and th e  m axim um  term  shall 
be fifteen  years:

(b) If th e  o ffen d er  has previously  been co n v icted  
o f or p lea d ed  gu ilty  to any aggravated  felony o f  the  
first, seco n d , or th ird  degree , aggravated m urder or  
m urder, or any o ffen se  set forth in any ex istin g  or  
fo rm er  la w  o f th is sta te , a n y  other sta te , or th e  
U n ited  States that is su b stan tia lly  equ iva len t to any- 
a g g r a v a te d  fe lo n y  o f  th e  first, seco n d , or  th ird  
d eg ree  or to  aggravated  m urder or m urder, the m in ­
im u m  term  shall b e  im posed  as a term  o f  actual 
in ca rcera tio n  of e ig h t, n in e. ten. e leven , or tw e lv e  
years, an d  the m axim um  term  shall be fifteen  years:

(3) For an aggravated  fe lo n y  of the third degree:
(a) If th e  o ffen der has not previously been c o n ­

v icted  o f or p leaded g u ilty  to any aggravated  fe lon y  
o f th e  first, second, or third degree, aggravated  m ur­
der or m urder, or a n y  o ffen se  set forth in any ex istin g  
or form er la w  of th is  sta te , any other state , or the  
U n ited  States that is su b stan tia lly  eq u iva len t to any- 
a g g r a v a te d  fe lo n y  o f  th e  first, seco n d , or th ird  
d eg ree  or to aggravated  m urder or m urder, the m in ­
im u m  term , w h ich  m ay be im posed as a term  of  
actu a l incarceration , shall be tw o , three, four, or 
fiv e  years, and the m axim um  term shall he ten  years:

(b) If the o ffen der has prev iou sly  been co n v icted  
o f  or  p lead ed  gu ilty  to any aggravated fe lon y  o f  the  
first, secon d , or third d egree , aggravated m urder or 
m urder , or any o ffen se  set forth in an y  existing or  
fo rm er  la w  o f  th is sta te , a n y  other sta te , or th e  
U n ited  States that is su bstantia lly  equ iva len t lo  any- 
a g g r a v a te d  fe lo n y  o f  the first, seco n d , or th ird  
d eg ree  or to aggravated  m urder or m urder, the m in ­
im u m  term  shall b e  im posed  as a term  o f  actual 
incarceration  o f fiv e . six. seven , or e igh t years, and  
the m axim um  term  shall be ten  years:

(4) For a felony o f  the first degree, the m in im um  
term  shall be four. fix e, six, or seven years, and the  
m axim u m  term shall he tw en ty -fiv e  years:

(5) For a fe lon y  o f  the second degree, the m in i­
m um  term  shall be tw o . three, four, or five years, 
and the m axim um  term  shall be fifteen  years:

(6) For a felony o f  the third degree, the m in im um  
term  shall be tw o  years, thirty m onths, three years.

or four years, and th e  m axim u m  term  shall ‘ 
years;

(7) For a fe lo n y  nf th e  fourv Jcgroe th.- 
m um  term  sh a ll he e ig h teen  m on th s. »w „' . 
th irty  m onth s, or three vears, and the n , , /  
term  shall be fiv e  years. ' “X!

(C ) F ines for felony shall he im posed  as foil,,-
( 1) For an aggravated  fe lon y  o f  the first

a fe lo n y  of the first degree , not m ore than ten . 
sand dollars:

(2) For an aggravated  fe lon y  o f  the second dr 
o r a  fe lo n y  o f th e  second d egree , not m ore than * 
thou san d  five hundred dollars:

(3) F or an aggravated  fe lon y  o f the third d. 
or a fe lo n y  o f th e  third d egree , not m ore thar 
thou san d  dollars:

(4) For a fe lo n y  of the fourth  degree, not - 
than t \\ o thousand five hundred dollars.

(D ) W h o ev er  is con v icted  o f or  p leads guilt-, 
fe lo n y  o f  the third or fourth  d egree  and did  riot 
ing  th e  com m ission  of th: t o ffen se , cause ph-. 
harm  to any person or muk ? an actu a l threat of - 
ica) harm  to a n y  person v i t h  a d ead ly  w eapo- 
d cfin ed  in section  2923.1  i o f the R evised Code, 
w h o  has not previously  been co n v icted  of an off 
o f  v io len ce  shall be im prisoned  for a defin ite ‘ 
and , in ad d itio n , m ay be fined or required to .- 
restitu tion . T h e  restitu tion  shall be fixed by the 
as provided  in this section . If a person is convitr-- 
or p lead s gu ilty  to co m m ittin g , a ttem p tin g  lo  
m il. or co m p lic ity  in co m m ittin g  a vio lation  or 
tion 2 9 0 9 .0 3  o f the Revised C od e that is a felor 
the third or fourth degree and is sentenced  pu n  
to th is d iv ision , he shall be required to rcim b  
ag en c ies  for their investigation  or prosecution  
in a ccord an ce  w ith  section  2 9 2 9 .2 8  o f the R e  
C od e.

T h e  term s o f  im prisonm ent shall be im posf- 
fo llow s:

(1) F or a fe lon y  of the third d egree , the term ~  
be o n e , o n e  a nd  o n e-h a lf, or tw o  years:

(2) For a fe lon y  of th e  fourth degree, the - 
shall h e  six m ouths, on e  year, or e ig h teen  month'

(E> T h e  court shall require a person w h o  is i 
victed  o f  or p leads gu ilty  to a v io lation  o f sec' 
2921 .41  o f the Revised C od e, in the circum star  
descr ib ed  in d iv ision  (C )(2)(a) o f  that section  
m ake restitu tion  for all o f  the property '.hat is 
subject o f  the o ffense, in a ccord an ce  w ish  div;.
(C )(2) o f  that section . T h e  court shall requir- 
ap p rop ria te , a person w h o  is co n v icted  o f  or pi*- 
g u ilty  to arson under section  2 9 0 9 .0 3  or to a£L 
vated  arson under section  2 9 0 9 .0 2  of the R e  
C o d e  to m ake restitu tion 'for all or part o f  the "  
ertv  d a m a g e  that is caused hy his o ffen se , whirr, 
t i tu t io n  sh a ll be in a d d it io n  to  th e  pcna; 
o th e r w ise  im posed by th e  court for a convicts'-r
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,i j  of cuilty for arson or aggravated  arson. T he  
'■vort. in any other ease, m ay require a person w h o  is 
convicted of or pleads gu ilty  to a fe lon y  to  m ake res­
titution for all or part o f  the property d am age that is 
rinsed by his offense and  for all or part o f  the value  
1 the property that is the su b ject o f  anv theft  
tfense, as defined in d ivision (KI o f section  2913.01  
< the Revised C ode, that the person co m m itted . If 

•So court determ ines that the v ictim  of the offense  
sixty-five years o f  age  or o lder  or perm anently  

ir.J totally disabled at the tim e o f the com m ission of  
•he offense, the court sh a ll, regardless o f w h eth er  the  
(fender knew the age o f  the v ictim , consider this 

tad in favor o f im posin g  restitu tion , but this fact 
hall not control the decision of th e  court.

■Ft No person shall be sen tenced  for an o ffen se  
, urMiant to division (B )(1)(b ). (2 )(b ), or (3)(b) o f this 
avtinn because the offen der has previously been  
'■m ii ted of or p leaded gu ilty  to any aggravated  fel- 
m of the first, second , or third degree, aggravated  

murder or m urder, or an y  o ffen se set forth in any  
'listing or form er law  o f this sta te , any other state, 

r the United States that is substantia lly  equivalen t 
' i any aggravated fe lon y  o f  the first, second , or third  
ia jreeor to aggravated m urder or m urder unless the  
••dictment. count in the in d ic tm en t, or inform ation  
barging him w ith  the ofien se  conta ins a specitica- 

n ils si-t forth in section  2 9 4 1 .1 4 2  [2 9 4 1 .1 4 .2 ] of 
Revised Code.

No person shall be sen tenced  pursuant to di- 
•oi'in (B)(6) or (7) o f this section  to an ind efin ite  
’-•m  of im prisonm ent for a fe lon y  o f  the third or 
■ -urth degree unless th e  in d ic tm en t, co u n t in the  
'd ictm ent, or in form ation  ch a rg in g  him  w ith  the  
'sense contains a sp ec ifica tion  as set forth  in sec- 

v 'n -941.143 [2941.14.3] i the Revised C od e,
HISTORY: 134 v H 511 (Eff 1-1-74); 137 v S 119 (Eff S-30-7S);
> S toy |E ff 7-1-83); 140 v S 210 (Eff 7-1-83); 140 v H 2B5 (Eff 

140 V-S4 (Eff 9-26-84); 141 v H 284. Eff 3-6-86.

Tin- provisions of § 5 of HB 284 (141 v —) read as fol- ** •

Section 2929.11 of the Revised Code is pre- 
'**1 m this act as a composite of the section as amended

m-  ̂ ^ ^ m' ^ anc^
*bth General Assembly, with the new language of

r these acts shown in capital letters. This is in recog-
* :;n p Principle stated in division (B) of section 1.52 
•*' suc  ̂ amendments are to be bar-
, , r*7 w here not substantively irreconcilable and con­
* -  ̂ Ending tliat such is the resulting ver-

*n effect prior to the effective date of this act.

'  ' " ' " i i i l t w  C om m ent to I f  a l l
. ,-ept on orovides penalties for felonies other than 

- acf* oegree of felony carries an indelermmani 
. -vy or relormatory sentence consisting ol a mini- 

1 'ed by the tnal court ham among lour choices 
e s'atute and a maximum term fixed by the stat- 

-1 -J 'on the trial court mav impose a line not exceed­

ing the maximum given for each degree Penalties tor felony 
are as follows

Penalties for Felony
Maximum 

Offense Minimum Term Term
Felony 1 4 5. 6 or 7 yrs 25 yrs
Felony 2 2 3, 4 or 5 yrs 15 yrs
Felony3 1 11/2.2 0 '3

yrs 10 yrs
Felony 4 112 1. * 1/2, or 2

yrs 5 yrs

Cross-Refcrencus lo Related Sections 
Penalties for engaging in pattern of corrupt activities. RC § 

2923.32.
Actual incarceration defined, RC § 2029.01.
Additional sentence for felonies involving a firearm. RC §

2929.71.
Aggravated murder. RC § 2903.01.
Imposingsentence, RC § 2929.12.
Imposition of term of incarceration. RC §§ 2941.14.2.

2941.14.3
Modification of sentence. RC § 2929.51.
Multiple sentences. RC § 2929.41.
Murder. RC § 2903.02.
Organizational penalties, RC § 2929.31.
Second conviction—

Actual incarceration for certain felonies; specification of 
prior offense, RC § 2941.14.2.

Indefinite term where either offense was violent. RC §
2941.14.3.

Sentencing criteria for third or fourth degree felony 
offenses. RC § 2929.13.

Trafficking in drugs. RC § 2925.03.
Victim’s bill of rights pamphlet. RC § 109.42.

Ohio Constitution
Excessive fines. OConst art I, § 9.
Transportation forcr’me. OConst art I, § 12.

Ohio Administrative Code
Sentencing. 2 Ohio Crim. I’rac. & Pro.: OAC 5 5120:1-1-

04.

Comparative Legislation 
Penalties for felonv:

18 USC § 1
CA—Penal Code § 17 
FL—Stat Ann § 775.081 
IL—Ann Stat ch 38 § 1005-1-9 
IN -C o d e  §: 35-50-2-1 
K’Y—Rev Stat Ann §532.060  
MI— Comp Laws Ann § 750.505  
NY—Penal Law § §55 .05 .55 .10  
P A -C S A tit 18 § 1103

Text Discussion
Aggravating circumstances. 1 Ohio Crim. Prac. 6: Pro. § 

52.14
.'cnultics and sentencing 1 Ohio Crim. Prac. & Pro. § 51 (i

Maximum
Fine

S10.000  
S 7 500

S 5.000

£ 2 500



CHAPTER 17 

DEATH SENTENCE
Section
1001. Judgment of death—Warrant.
1002. Governor to be informed of proceedings.
1003. Governor may require opinion of appellate judges.
1004. Reprieve and suspension of execution—Authority of officers.
1005. Prisoner becoming insane—Question for jury trial.
1006. Attendance by district attorney—Witnesses for inquisition.
1007. Verdict—Order of court.
1008. Execution of judgment—Proceedings when defendant found in­

sane—Recovery of reason.
1009. Repealed.
1010. Pregnancy of prisoners—Judicial investigation.
1011. Execution of judgment—Suspension when defendant pregnant—Ex­

ecution when pregnancy ceases.
1012. Duty of court when judgment not executed.
1013. Inquiry and determination by court.
1014. Manner of inflicting punishment of death.
1015. Place of execution of judgment—Persons who may be present.
1016. Warden’s return upon death warrant.

§ 1001. Judgment of death—Warrant

When judgment of death is rendered, the judge must sign and 
deliver to the sheriff of the county a warrant duly attested by the 
clerk, under the seal of the court, stating the conviction and 
Judgment and appointing a day on which the judgment is to be 
executed, which must be not less than sixty (60) nor more than 
ninety (9 0 ) days from the time of the judgment and must direct the 
sheriff to deliver the defendant within ten (10) days from the time 
°f judgment to the warden of the state prison at McAlester, in this 
s&te, for execution.
R.L.1910, § 5967. Laws 1913, c. 113, p. 206, § 2.

H istorical Note

This section, as contained in Revised which the judgm ent is to be executed,
Ws of 1910, read as follows: which must not be less than thirty nor

"When judgm ent o f death is rendered, more than sixLv da>’s from the lin,e  of
he judge must sign and deliver to the t '̂e judgment.

. en !f of the county, a warrant duly The 1913 amendment deleted commas 
tested by the clerk, under the seal o f following "sheriff o f the county" and

i j  c°urt. stating the conviction and following "conviction and judgment",
ugment, and appointing a dav on substituted "sixtv" for "thirty" and

3 7 9
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"ninety" for "sixty" and added "and 
must direct the sheriff to deliver the 
defendant within ten days from the time 
of judgm ent to the warden of the state  
prison at McAlester, in this state, for 
execution".

Section 11 of the Act o f 1913. read as 
follows:

"Immediately upon the passage o f  this 
act the warden of the State Penitentiary 
shall ask for bids for apparatus for elec­
trocution purposes and the contract for

the sam e shall he let as public contract 
are now let within the state."

Source:

St. 1890, § 5734.
St.1893, § 5299.
S t.1903, § 5587.
Comp.Laws 1909, § 6926. 
Comp.St.1921, $ 27S4.
St. 1931, § 3170.

Origin: Comp.Laws Dak. 1887, § 74*1,

L aw  Review C om m entaries

Death penaltv, constitutionality. 2 
Okl.City U.L.Rev. 201 (1977).

Death penaltv for children. Victor L. 
Streib. 36 OkkL.Rev. 613 (1983).

Sentencing procedure. Eugene Rice 
13 Okl.L.Rev. 1 (Feb. 1960).

Uniform  State Laws. Maurice H 
Merrill. 49 Okl.B.J. 1986 (1978).

Library R eferences

Criminal Law <J=1213. 1219.
C.J.S. Criminal Law §§ 1978, 2001 et 

seq.

United States

Aggravating circumstances, death 
penaltv, see Godfrev v. Georgia, 1980, 
100 S.Ct. 1759, 446 U.S. 420, 64 L.Ed.2d
398.

Death penaltv, see Dobbert v. Florida. 
1977, 97 S.Ct. 2290, 432 U.S. 282, 53 
L.Ed.2d 344.

Death sentence, lesser included non­
capital offen ses to be considered when 
supported by evidence, see Beck v. Ala-

Suprem e Court

bama, 1980, 100  S.Ct. 23S2, 447 U.S. 625 
65 L.Ed.2d 392.

Exclusion o f  venireman, death penal­
tv. see  Davis v. Georgia, 1976, 97 S.Ct.
399. 429 U.S. 122, 50 L.Ed.2d 339.

Rape, death penaltv, see  Coker v. 
Georgia. 1977, 97 S.Ct. 2861, 433 U.S. 
584, 53 L.Ed,2d 982.

W aiver of federal rights, death penal­
ty, se e  Gilmore v. Utah, 1976, 97 S.Ct. 
436, 429 U.S. 1012, 50 L.Ed.2d 632.

N otes o f

C onstruction and application 2 
E xtension o f time of execution 5 
Hour o f  execution 4 
Judgm ent 8
Persons authorized to execute death  

warrant 6 
Time o f  execution 3-5  

In general 3 
E xtension  o f  time 5 
H our o f  execution 4 

Validity 1 
W arrant 7

1. Validity
Imposition and carrying out o f death 

penalty in cases before court would eon-

D ecis io n s

stitu te  cruel and unusual punishment in 
violation of Eighth and Fourteenth 
Am endm ents (U.S.C.A.Const.Amends. 8, 
14). Furman v. Georgia, U.S.Ga., 92
S.Ct. 2726, 408 U.S. 238, 33 L.Ed.2d 346
(1972).

The death penalty is not a per se viola­
tion o f  the Eighth and Fourteenth 
Am endm ents (U.S.C.A.Const.Amends. 8, 
14), when properly imposed pursuant to 
judgm ent and sentence o f  murder in the 
first degree. Hays v, State, Okl.Cr., 617 
P.2d 223 (1980).

It is impermissible, under relevant 
United Suites Supreme Court decisions, 
to impose sentence of death on any con­
victed person until such time as laws

380



DEATH SENTENCE 22 § 1001
Note 4

have been duly enacted conforming to 
standards se t forth in such decisions. 
Pate v. State. Okl.Cr.. 507 P.2d 1*15
(1973).

2. Construction and application
The penalty o f death is to be inflicted 

as punishment for crime only in most 
extreme cases, wherein evidence and law  
justifies it. Parish v. State. 77 Okl.Cr. 
436. 142 P.2d 642 (1943).

Where Laws 1913, c. 113, p. 206 
(§ 1014 of this title) prescribed "the pun­
ishment o f death must be inflicted by 
electrocution," and substituted the peni­
tentiary for the county jail as the place 
where a judgm ent of death m ust be exe­
cuted (§ 1015 o f this title) and required 
the court to appoint n day for the execu­
tion not less than 60, nor more than 90. 
days from the time o f the judgm ent (this 
section), and the former statu te  (R.L. 
1910, § 5967, see  Historical N ote) re­
quired the court to appoint a day for the 
execution not less than 30. nor more 
than 60, days from the time of the judg­
ment; the punishment of death to be by 
hanging, or by electrocution, as the trial 
court might order, (R.L.1910, § 5981. see 
Historical Note under § 1014 o f this ti­
tle), the changes effected by the later 
law related solely to penal administra­
tion, and it was within the power o f  the 
Legislature to make them app’icable to 
offenses committed prior to its enact­
ment, and the extension of the time 
within which the execution may take 
place after sentence was a mitigation, 
and not an increase, o f punishment, and 
did not render the act ex post facto, and 
'•he substitution o f the penitentiary for 
’•he county jail a s  the place where the 
judgment of death must be executed  
was not ex post facto, when applied to a 
person convicted o f a murder committed 
before its enactment. Albertv v. State.
‘9 Okl.Cr. 616. 140 P. 1025. 52 L.R.A.. 
V S -  248 (1914).

Time o f execution— In general
f i n d e r  this section, it is mandatory on

trial judge when judgm ent o f  death 
“> rendered to appoint a day upon which 
*<UC JU(*gment shall be executed, which 
*•' rni*st not be less than 60 nor more 

j an 90 days from the date o f  the rendi- 
"h ° “J  the judgment, and to direct the 

’ e n ff to deliver defendant within 10 
>s from the date o f the judgm ent to

381

the warden of the state prison at McAl­
ester, to be dealt with in accordance with 
tne judgment and sentence. In re Opin­
ion of the Judges. 24 Okl.Cr. 5. 215 P. 
640 (1923): In re Opinion nf the Judges, 
18 Okl.Cr. 366, 195 P 149 (19211.

Where a judgment imposing the de3th 
sentence is affirm ed and the time for 
execution has expired, Criminal Court of 
Appeals is required by this section to fix 
a new date for execution which is never 
less than sixty nor more than ninety 
davs thereafter. Hathcox v. Waters. 94 
Okl.Cr. 2S6, 234 P.2d 950 (1951).

"Judgment," is adjudication of guilt, 
and fixing of punishment, and, when 
punishment is death, must be executed  
not less than 60 nor more than 9<> days 
from time thereof under this section, 
and time of execution of sentence is part 
of execution of judgm ent rather than 
part o f judgment itself. Washington v. 
State. 32 Okl.Cr. 392. 241 P. 350 11926).

Under this section, it is mandatory 
upon the trial judge, when judgment of 
death is rendered, to appoint a day on 
which such judgment is to be executed, 
which must he not less than 60 nor more 
than 90 days from the date of the judg­
ment. In re Opinion of the Judges. 26 
Okl.Cr. 41. 221 P. 1041 (1924).

Judgment sentencing defendant con­
victed of murder to be electrocuted on 
specified date less than 60 days after  
judgment was void as to the portion 
thereof appointing the day for the elec­
trocution. under Laws 1913. c. 113. p. 
206 (§ 1014 of this title), providing that 
the day on which defendant is to be 
electrocuted shall be not less than 60 nor 
more than 90 days from the judgment 
(this section). In re Opinion of the 
Judges. 21 Okl.Cr. 237. 205 P. 1109 
(19221

4.   Hour o f execution
It is the duty of the court under this 

section, as amended by Laws 1913, c. 
113, p. 206, § 2, to appoint a day o f the 
execution of a death sentence only, and 
the court has no authority to fix the 
hour of execution; that being for the 
executive branch of the government. 
Thomas v. State. 18 Okl.Cr. 648. 197 P. 
853 (19211.

Where in a prosecution for murder the 
court fixed not only the day. but the 
hour of execution in a death warrant.
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the error was harm less where the day 
and hour named had passed pending ap­
peal. Id.

Sentence was erroneous because fixed 
electrocution at betw een certain hours 
o f  day instead o f  during day. In re 
Opinion of Judges. 18 Okl.Cr. 20. 102 P. 
507 11020).

This section, as amended in 19Id. is 
mandatory, and the ju d ge  cannot appoint 
a day beyond the ninetieth day from the 
judgn ent, or designate the hours o f the 
day fixed, as that is left to the discretion 
o f  the warden o f the penitentiary. In re 
Opinion of the Judges, 18 Okl.Cr. 20. 102 
P. 597 119201.

5.   Extension o f  tim e o f  execu­
tion

The time of execution of a sentence in 
a capital case is a part of the execution  
o f the judgment rather than a part of 
the judgment itself, and. a refixing or 
resetting of the tim e for execution, 
where for any reason the judgment of  
death has not been executed, is a mere 
ministerial act, which may be performed 
either by the trial court or the Criminal 
Court o f Appeals. Ex parte Gravson, 86 
Okl.Cr. Sli, 187 P.2d 232 (10481.

Where, by petitioner's own act o f in­
voking jurisdiction o f  Criminal Court o f 
Appeals by appeal, a sta y  of the proceed­
ings under orders o f  lower court was 
procured until day o f  execution under 
death sentence had passed, though time 
for executing sentence exceeded 00 
days, error became immaterial and could 
not be made the basis for relief by habe­
as corpus, and act o f  refixing or reset­
ting the time for execution being a mere­
ly mh.:sterial act and jurisdiction of the 
Criminal Court of Appeals having been 
invoked, a new date for execution of the

CRIMINAL PROCEDURE

lodgment and
Id.

sentence would !„

A fter delivery by the sheriff o f u ,]* 
fondant to the warden of the penitente 
ry pursuant to a judgment o f death, t 
trial court has no authority to extend th. 
tune o f execution. In r e  Opinion of tj 
Judges, 2<i Okl.Cr. 41, 22! P. 1041 UOgp

6. Persons authorized to execute
death warrant

Warden o f state penitentiary, or anv 
one legally designated or deputized bv 
him. lias authority to execute death war­
rant. Application o f O'Neil. 40 Okl (>  
300, 2li8 P. 734 (1028).

7. Warrant
Where the day designated in the judg­

ment and fixed in the death warrant was 
only 56 days subsequent to the judg­
ment. contrary to this section, as amend­
ed by Laws 1913, e. 113, p. 206, § 2, 
requiring execution not less titan 60 or 
more than 90 days from judgment, the 
warrant was void. Noel v. State, 17 
Okl.Cr. 308. 188 P. 688 (10201.

8. Judgm ent
Judgm ent and sentence in capital con­

viction should recite that all require­
ments o f this section have been complied 
with, and, where jury finds defendant 
guilty o f murder and assess death penal­
ty, judgm ent should contain such ver­
dict, or recite fact that defendant was 
convicted o f murder by verdict of jury 
and death penaltv assessed. Hargus v. 
State. 58 Okl.Cr. 301, 54 P.2d 211 (1936).

Judgm ent, in murder prosecution, 
which was erroneously combined with 
and designated as death warrant, did not 
require reversal, where it contained all 
requisites o f this section, was signed by 
judge, and attested by clerk, with court's 
seal. Id.

§ 1002. G overnor  to be in form ed o f  proceedings

The judge of a court at which a conviction requiring a judgment 
of death is had. must, immediately after the conviction, transmit to 
the Governor, by mail or otherwise, a statement of the conviction 
and judgment, and of the testimony given at the trial 
R .L .1910 , 5 5968.
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tion

The time of execution o f  a sentence in 
a capital case is a part o f  the execution 
of the judgment rather than a part of 
the judgment itself, and. a refixing or 
resetting of the time for execution, 
where for any reason the judgment of 
death has net been executed, is a mere 
ministerial act. which may r e performed 
either by the trial court or the Criminal 
Court o f  Appeals. Ex parte Gravsen. 86 
Okl.Cr. 86, 187 P.2d 232 (1948). ‘

Where, by petitioner's own act o f in­
voking jurisdiction of Criminal Court of 
Appeals by appeal, a stay o f  the proceed­
ings under orders of low er court was 
procured until day of execution under 
death sentence had passed, though time 
for executing sentence exceeded 90 
days, error became immaterial and could 
not be made the basis for relief by habe­
as corpus, and act o f refixing or reset­
ting the time for execution being a mere­
ly ministerial act and jurisdiction of the 
Criminal Court of Appeals having been 
invoked, a new date for execution o f  the

CRIMINAL PROCEDURE

the error was harmless where the flat 
and hour named had passed pending ap­
peal. Id.

judgment and sentence  
Id.

would l„

After delivery by the sheriff of a

Sentence was erroneous because fixed 
electrocution at between certain hours 
of day instead o f during day. In re 
Opinion of Judges, 18 Okl.Cr. 20. 192 P. 
597 (1920).

femlant to the warden o f the
a d-

It-mr.ent;,.
rv pursuant to a judgm ent o f death. O. 
trial court has no authority to extend tr. 
time o f execution. In re Opinion of t-,. 
Judges. 2*i Okl.Cr. 41, 22! P. 104 ] ( j

This section, as amended in 1913, is 
mandatory, and the judge cannot appoint 
a day beyond the ninetieth day front the 
judgment, or designate the hours o f the 
day fixed, as that is left to the discretion 
of the warden of the penitentiary. In re 
Opinion c f  the Judges, 18 Okl.Cr. 20. 192 
P. 597 (1920).

to execute(5. Persons authorized  
dealh warrant

Warden o f sta te  penitentiary, or ar-. 
one legally designated or deputized r.-. 
him, has authority to execute death war­
rant. Application o f O'Neil. 40 Ok! r -  
309. 2(18 P. 734 (11)28),

Extension o f  tim e o f  execu-

7. Warrant
Where the day designated in the judg­

ment and fixed in the death warrant was 
only 56 days subsequent to the judg­
ment. contrary to this section, as amend­
ed by Laws 1913, c. 113. p. 20(i, 6 4 .
requiring execution not less than 60 or
more than 90 days from judgment, the 
warrant was void. Noel v. State, !" 
Okl.Cr. 308, 1SS P. 688 11920).

8. Judgment
.Judc'Tw-nt and sentence in capital con­

viction should recite that all require­
ments o f this section have been complied 
with, and. where jury finds defendant 
guilty o f  murder and assess death pena.- 
ly, judgment should contain such ver­
dict. or recite fact that defendani w as 
convicted of murder by verdict o f  jury 
and death penaltv assessed . Hargus v  
State, 58 Okl.Cr. 301. 54 P.2d 211 (1936?

Judgment, in murder prosecution. 
which was erroneously combined with 
and designated as death warrant, did not 
require reversal, where it contained a. 
requisites of this section, v u s  signed by 
judge, and attested by clerk, with court - 
seal. Id.

§ 1002 . G overnor to  be inform ed of proceedings

The judge of a court at which a conviction requiring a judgment 
of death is had. must, immediately after the conviction, transmit to 
the Governor, by mail or otherwise, a statement of the conviction 
and judgment, and of the testimony given at the trial 
R .L .1910 , § 59GS.
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St. 1890. ? 5735. 
St. 1893.
St. 1903, § 5588.

H istorical Note

Comp.Laws 1909. § 0927.
Comp.St. 1921, § 2785.
St-1031. § 3171.
Orifiin: Comp.Laws Dak.lSS7, § 7481.

In general 1 
Review 2

Notes o f  D ecisions

was warranted, and punishment o f death 
justified. In re Opinion o f the Judges, 4 
Okl.Cr. 594. 112 P. 94S (1911).

1. In general
Where the information sufficiently  

charged murder and upon arraignment 
the defendant informed the court that he 
did not desire counsel and was not per­
mitted to ,en ter  his plea o f guilty until 
after he had been informed of all his 
constitutional and statutory rights and 
he was fully cognizant o f  the conse­
quences o f  his plea of guilty before it 
was accepted and judgm ent and sen­
tence pronounced, the conviction and 
death sentence were in accordance with 
law in view o f this section. In re Wat­
kins, 21 Okl.Cr. 95, 205 P. 191 (1922).

On a conviction o f murder imposing 
the death penalty and submission o f the 
evidence by th>- Governor to the Crimi­
nal Court o f Appeals under this section  
and § 1003 of this title, the conviction

2. Review

Since the right o f appeal is a constitu­
tional right, the counsel appointed by the 
court to defend an indigent defendant 
fails in his duty when he neglects to 
take an appeal from a judgm ent and 
sentence o f death in a homicide case, in 
view of this section and § 1003 o f this 
title. Noel v. State, 17 Okl.Cr. 308, 188 
P. 688 (1920).

On the creation o f the Criminal Court 
of Appeals, all criminal jurisdiction pre­
viously vested in the Supreme Court 
vested in lhat court, together with the 
jurisdiction to express an opinion on 
matters referred as authorized by this 
section and § 1003 o f this title. In re 
Opinion of the Judges, 25 Okl. 76, 105 P. 
325 (1910).

§ 1003. G o v e rn o r  may requ ire  opinion o f  appe lla te  judges

The Governor may thereupon require the opinion of the Judges of 
the Criminal Court of Appeals, or any of them, upon the statement 
so furnished.
R .L .1 9 1 0 , § 5 9 6 9 .

Source:

St. 1890, § 5736.
St-1893, § 5301.
St. 1903, § 5589. 
t-omp.Laws 1909, § 6928.

H istorical Note

Comp.St.1921, § 2786.
St. 1931, § 3172.
Origin: Comp.Laws Dak.1887, § 7482. 
The revision of 1910 substituted Crimi­

nal Court o f Appeals for Supreme Court.

N otes o f  Decisions
App-a l 7
t onntruction and application 1 

urisdiction o f  review ing court 
• ature o f  opinion 2 

Peration and effect o f  opinion  
Questions pr< iented 3

Time for advisory opin ion 5

1. Construction and npplicatioi.
This section contemplates that an ad­

visory opinion of the judges may be giv-
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en to the Governor when an appeal has 
not been taken in a capital Cjse from a 
judgm ent and sen tence o f  death. In re 
Opinion o f  the Judges. 70 Okl.Cr. 83, 10-1 
P.2d 720 (1940); In re Opinion of the 
Judges. .76 Okl. 188, 36 P.2d 310 (1934); 
In re Opinion of the Judges, 55 Okl.Cr. 
381. 31 P.2d 159 (1934): In re Opinion of  
the Judges, 54 Okl.Cr. 103, 14 P.2d 956 
(1932); In re Opinion o f the Judges, 54 
Okl.Cr. 101. 14 P.2d 955 (1932): In re 
Opinion of Judges, 43 Okl.Cr. 40, 277 P. 
283 (1929'; In re Opinion o f the Judges, 
C Okl.Cr. 18, 115 P. 1028 (1911).

Advisory opinion o f Criminal Court o f  
Appeals, under this section, will not be 
rendered, where appeal has been taken 
or time within which appeal might be 
perfected, under § 1054 o f this title, has 
not expired, In re Opinion of the 
Judges, 35 Okl.Cr. 39, 248 P. 350 (1926).

2. Nature o f  op in ion
An opinion o f judges o f  Criminal 

Court o f Appeals in response to Gover­
nor's requirement, as authorized by this 
section upon statem ent showing convic­
tion, judgment, and sentence of death, is 
an "advisory opiniun” o f the judges 
when appeal has not been taken from 
the judgment. Tn re Opinion of the 
Judges. 87 Okl.Cr. 297, 197 P.2d 629 
(1948).

An opinion o f Criminal Court o f Ap­
peals in response to a request o f the 
Governor regarding legality o f criminal 
proceedings against an accused and to 
ascertain whether according to the 
record there had been an observance of 
all the formalities o f lav.- essential to the 
taking o f  human life is merely advisory 
and not an "adjudication.” Tuggle v. 
State. 73 Okl.Cr. 208, 119 P.2d 857 
(1942).

An opinion under this section is an 
"advisory opinion" o f the judges, where 
an appeal has not been taken from the 
judgm ent. In re Opinion o f the Judges, 
70 Okl.Cr. 83, 104 P.2d 726 (1940).

An opinion rendered by the Criminal 
Court o f Appeals in response to a re­
quest o f the Governor as authorized by 
this section, is advisory only and the 
adjudication o f the m atters involved can­
not be made until the case is lodged in 
such court on appeal. In re Opinion o f  
the Judges, 18 Okl.Cr. 366, 195 P. 149 
(1921).

CRIMINAL PROCEDURE

3. Q uestions presented  
In proceeding in m atter o f opinion 

judges o f Criminal Court o f Appeals 
response to request o f  Governor relatiw' 
to conviction and death sentence umi. - 
this section, scope o f question is wheth— 
there has been observance o f  all forma 
ties o f law essential to taking o f hurr.v 
life, and w hether the trial, conviction 
and sentence o f death have been in 
cordance with law o f the land. | n ... 
Opinion o f the Judges, 87 Okl.Cr. 2'<7 
197 P.2d 629 (1948); In re Opinion of u -  
Judges, 70 Okl.Cr. 83. 104 P.2d 7z* 
(1940); In re Opinion o f  the Judges V 
Okl.Cr. 188, 36 P.2d 310 (1934).

This section contem plates an advisor, 
opinion by the judges to be rendered v 
the Governor o f the state  where an aj- 
peal has not been taken in a capital ca. < 
and where the death penalty has he>.-r. 
assessed; the questions presented beir.g 
whether there has been an observar.c*- 
o f all the formalities o f law essentia v. 
the taking o f  human life, and whetr.er 
the trial, conviction and sentence of 
death have been in accordance with the 
!aw of the land. In re Opinion o i  the 
Judges, 18 Okl.Cr. 360, 195 P. 146 (1921 1 
In re Opinion o i  Judges, 6 Okl.Cr. 210. 
118 P. 156 (1911).

4. O peration and effect o f  opin ion
Where statem ent is subm itted to v ie  

court for an opinion under this section. 
the case is not in the Suprem e Court a> 
a suit upor which the judgm ent m ay oe 
affirmed or reversed. State v. Johnson. 
21 Okl. 40, 96 P. 26, 1 Okl.Cr. 154. 22 
L.R.A., M.S., 463 (1908).

5. Time for advisory op in ion
Before expiration o f period allowed  

for appeal, Criminal Court o f  Appeals 
should not give Governor advisory opin­
ion. In re Opinion o f  the Judges. 54 
Okl.Cr. 56, 14 P.2d 238 (1932); Ir. re 
Opinion of the Judges, 56 Okl.Cr. 372, 40 
P.2d 692 (1935); In re Opinion o f v .e  
Judges. 33 Okl.Cr. 250. 242 P. 539 11923).

An opinion to the Governor in a case  
where a defendan' h ..< been sentenced  
to death ought not to be given when 3 *  
time for taking an appeal has not ex­
pired, and when defendani has nut 
waived the right to appeal. In re Opin­
ion of the Judges, 33 Okl.Cr. 354. 244 ?  
50 (1926); In re Opinion o f the J u d ges. 
17 Okl.Cr. 369. 189 P. 198 (1920); Jr. re
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DEATH SENTENCE 22 § 1004

Opinion o f the Judges, 8 Ok! Cr. -167, 12S 
P. 734 (1913).

Criminal Court of Appeals should not 
render advisory opinion where time giv­
en for appeal from judgment and sen ­
tence of death had not expired, and 
where appeal may be perfected. In re 
Opinion of the Judges, 55 Okl.Cr. 381, 31 
P.2d 159 (1934).

Advisory opinion cannot be rendered 
before expiration o f time for appeal 
from conviction of murder with death 
sentence. In re Opinion of the Judges, 
36 Okl.Cr. 38, 251 P. 757 (1927).

6. Jurisdiction o f  reviewing court
On the creation of the Crimmal Court 

of Appeals, all criminal jurisdiction pre­
viously vested in the Supreme Court 
vested in that court, together with the 
jurisdiction to express an opinion on 
matters referred as authorized by St. 
1903, §§ 5588, 5589 (incorporated in this

section and § 1002 o f this title). In re 
Opinion o f  the Judges, 25 Okl. 76, 105 P. 
325.

7. Appeal
Where Governor, in compliance with 

this section requested of the Criminal 
Court o f  Appeals an advisory opinion, 
but thereafter accused filed appeal and 
case was argued and briefs were filed, it 
became duty of the court to pass upon 
the appeal. Johnson v. State, 82 Okl.Cr. 
437, 172 P .2d 337 (1918); Steen v. State, 
S2 Okl.Cr. 141, 167 P.2d 375 (1946).

The right o f  appeal being a constitu­
tional right, the counsel appointed by the 
court to defend an indigent defendant 
fails in his duty when he neglects to 
take an appeal from a judgm ent and 
sentence o f  death in a homicide case, in 
view of this section and § 1002 of this 
title. Noel v. State, 17 Okl.Cr. 308, 188 
P. 688 (1920).

3 1004. Reprieve and  suspension  o f  ex ecu tio n —A uthority  of 
officers

No judge, court or officer, other than the Governor, can reprieve 
or suspend the execution of the judgment of death, except the 
warden of the said state prison, to whom he is delivered for 
execution in the cases provided in the next seven sections,1 unless 
an appeal is taken.
R-L.1910. § 5970 . Laws 1913, c. 113, p. 207, § 3.

1 Section 1005 et seq. o f this title.

H istorical Note

The 1913 amendment rewrote the sec- Source:
’•'on which prior thereto provided: St.1890. § 5737.

’No judge, court or officer other than CMon't’  ̂ " o n

the ex°ecurr  T  rerT Ve ?r r r . T 1 Comp.Laws 1909, § 6929.
i  r  °  f a  JU,uem ent 0 f , ; Comp.St.1921. § 2787.
,n thP‘ i he, Shenff> ,n fhe Cilse,s Prov,ded S t.1931, § 3173.

me next seven sections, unless a  writ
error is allowed and taken." Origin: Comp.Laws Dak.1887, § 7483.

kart:

C onstitutional P rovisions  

Constitution Art. 6, § 10, provides in pardons and paroles for all offenses, ex­
cept cases o f impeachment, upon such 

( "The Governor shall have the power conditions and with such restrictions and
Rfant, after conviction and after fa- limitations as he may deem proper, sub-

^ORtble recommendation by a majority jeci to such regulations as may be pre-
0Le ° f  the said Board, commutations, scribed by law. The Legislature shall

385
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have the authority to prescribe for those 
persons convicted o f three felonies aris­
ing out o f separate and distinct transac­
tions a minimum mandatory period of 
confinement which m ust be served prior

Library

Criminal Law e=1001.
C.J.S. Criminal Law § 1615 et set).

to being eligible to be considered » 
parole. The Governor shall have ' '  
to grant after conviction, reprieve. **’  
leaves o f absence not to exceed* 
days, without the action o f said Boa*-"

United States Suprem e Court

Commutation of death sentence to es, 1975, 96 S.Ct. 175, 423 U.S. i;. t,
long term sentences, see  Rose v. Hodg- L.Ed.2d 162.

Notes o f  D ecisions

Appeal 3
Construction and application 1 
Trial court’s authority  to extend tim e  

for execution 2

1. C onstruction and application

Where a person has been convicted o f  
a capital offense, and the death penalty 
has been assessed , but no appeal has 
been taken, the Governor has the sole  
power to suspend execution o f the sen­
tence, until such time as an appeal may­
be perfected, or until a day beyond the 
six months’ period in which an appeal 
mav be taken. In re Opinion o f the 
Judges, 70 Okl.Cr. S3. 104 P.2d 726 
(1940); In re Op; lion o f the Judges, 26 
Okl.Cr. 41, 22) P. 1041 (1924); In re 
Opinion of the Judges, 24 Okl.Cr. 5, 215 
P. 640 (1923); In re Opinion of the 
Judges, 18 Okl.Cr. 366, 195 P. 149 (1921); 
In re Opinion of the Judges, 18 Okl.Cr. 
360, 195 P. 146 (1921); In re Opinion of  
the Judges, 17 Okl.Cr. 369, 189 P. 198 
(1920).

Under this section, a reprieve can only 
be granted by the Governor pending the 
perfecting of an appeal, and an order of 
the court staying execution o f the sen­
tence o f death indefinitely, entered after  
term in which judgm ent was rendered, is 
without authority. McConnell v. State, 
18 Okl.Cr. 688, 197 P. 521 (1921).

No court or officer other than the 
Governor can suspend the execution of a 
judgment and sentence of death after  
delivery of the defendant to the warden 
of the penitentiary unless and until an 
appeal is taken from such judgment. Jn

re Opinion o f the Judges. IS Ok! Cr 
195 P. 149 (1921).

Where a defendant has been duly c*.- 
victed of murder and sentenced u  •- 
electrocuted before the expiration of :r. 
six months allowed for an appea.
§§ 1051, 1054, 1055, 1 O6O and § Sng ‘ 
title 12, the Governor, under this sect;',- 
has the sole power to suspend the ex*-'-. 
tion o f the death sentence until 
time as an appeal may be perfected * 
until a day beyond the six month* a 
lowed in which to take an appeal, ir. r* 
Opinion of the Judges, 18 Okl.Cr. 2f> ; • 
P. 597 (1920).

Under this section, a reprieve car. on.;, 
be granted by the Governor pending 
perfecting o f an appeal in the case, ar.4 
an order of the trial judge staying th*- 
execution o f judgm ent after granting an 
appeal is without authority; and, wher* 
an appeal has been granted, but no: 
filed, in the Criminal Court of Appeal- 
the Governor may grant a reprieve to  a 
day beyond the time allowed to make, 
serve, and file a case-m ade and petition 
in error. Opinion of the Judges 3 
Okl.Cr. 315, 105 P. 684 (1910).

2. Trial cou rt’s au th ority  to extend  
tim e for execution

After delivery by the sheriff o f a  de­
fendant to the warden o f  the penitentia­
ry pursuant to a judgm ent o f death. the 
trial court has no authority to extend the 
time of execution. In re Opinion o f  the 
Judges, 26 Okl.Cr. 41, 221 P. 1041 C?24i

After delivery by the sh eriff o f a con­
victed defendant to the warden or th e  
slate penitentiary for execution o: sen­
tence and judgm ent im posing death the
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trial court has no authority to extend the 
time of execution, and the Criminal 
Court o f Appeals acquires no jurisdiction 
to suspend sentence until the appeal has 
been filed therein. In re Opinion of the 
Judges, 24 Okl.Cr. 5. 215 P. 640 (1923).

After delivery by the sheriff of a de­
fendant sentenced to death, to the ward­
en o f the penitentiary, the trial coun has 
no authority to extend the time of execu­
tion, 3nd the Criminal Court o f Appeals 
cannot suspend sentence until an appeal 
has been filed. In re Opinion of the 
Judges, 18 Okl.Cr. 366,195 P. 149 (1921).

3. Appeal
Application filed by defendants sen­

tenced to death for offense o f first-de­
gree murder for stay of execution, treat­
ed by court as original proceeding for 
writ o f habeas corpus, which was

presented to enable defendants to file 
timely petition for writ o f certiorari to 
the Supreme Court o f the United States 
could not be granted where court had 
already affirm ed judgm ent o f trial court 
fixing penalty at death; further stay of 
execution would have to be sought from 
state  governor or in proper federal fo­
rum. Williams v. State. Okl.Cr., 544 
P.2d 1283 (1976).

Where one convicted of murder served  
written notice o f intention to appeal, 
which under Constitution and laws he 
might do within six months from convic­
tion, and had taken steps to perfect ap­
peal. if appeal was not lodged in Appel­
late Court before date fixed for execu­
tion, such execution should be postponed 
until after six  months from date o f con­
viction. In re Opinion of the Judges, 29 
Okl.Cr. 27, 232 P. 121 (1925).

§ 1005 . Prisoner becoming insane—Question for jury trial

If, after his delivery to the warden for exec 'tion, there is good 
reason to believe that a defendant under judgment of death has 
become insane, the warden must call such fact to the attention of 
the district attorney of the county in which the prison is situated, 
whose duty is to immediately file in the district or superior court of 
such county a petition stating the conviction and judgment and the 
fact that the defendant is believed to be insane and asking that the 
question of his sanity be inquired into. Thereupon, the court must 
at once cause to be summoned and impaneled from the regular jury 
list a jury of twelve persons to hear such inquiry.
R .L .1 9 1 0 , § 5 9 71 . Laws 1913, c. 113 , p. 20 7 , § 4.

H istorical Note

> The 1913 amendment rewrote the sec- Source:
10" which prior thereto provided: St lg90 § 573g

■ J / '  after iuclEment °- death, there is St.lS93, § 5303.
good reason to suppose that the defend- g t 1903 § 5591

coumv bee0n?erinSane' lheLsheLriff of the Comp.Laws 1909. § 6930.
fence of0truSub^IV,S,0fn> W,th theu COn,CUrJ Comp.St.1921, § 2788.enc.e 9* the judge of tne court bv which o , io o i c o n /
, ‘e Judgment was rendered, upon notice • • §
-Vr j. county attorney, may summon Origin: Comp.Laws Dak.1887, § 74S4.
* m a list o f thirty jurors selected or to
, selected, forthwith by the county The 1910 revision provided for a panel
.ommissioners, a jury of twelve persons of thirty jurors and made minor changes
•o mquire into the supposed insanity.” in language.

. Cross References
» i t i ° n into sanity of defendant in general, see  §§ 1161 to 1170 of this title. 

ct ln case o f defense of insanity, see  § 925 of this title.
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Library References i

Criminal Law ©=973.
C.J.S. Criminal Law § 1544.

11
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*

.Voles o f  D ecisions

Construction and application  1 
Insanity 3, 4 

In general 3
Investigation after trial 4 

Investigation after trial, insanity 4 
Purpose o f  law 2 
Review 5

1. Construction nnd application

In murder prosecution, trial court did 
not abuse its discretion in overruling a 
moron in arrest of judgm ent, where the 
showing made was not such as to create  
a reasonable doubt in its mind as to the 
defendant’s sanity, but if on a proper 
showing it should subsequently Jcvclcp  
that defendani is presently insane, re­
sort to the law for relief was available 
both to the defendant and the state  on 
proper showing. Pate v. State, Okl.Cr., 
361 P,2d 10S6 (1961).

Where prisoner incarcerated in state  
penitentiary awaiting execution, whose  
conviction had been affirm ed upon ap­
peal. had trial before jury o f county in 
which penitentiary was located upon 
question of his present sanity and ver­
dict was rendered finding that prisoner 
was sane, the sole recourse o f prisoner 
under common law and the statu tes was 
an appeal to the Governor who could 
exercise his powers of clem ency at his 
discretion in the manner provided by 
law. Bingham v. State. 82 Oki.Cr. 305, 
169 P.2d 311 (1946).

The common-law rule relating to inqui­
sition to determine sanity o f prisoner 
under death sentence has been modified 
by this section to provide that district or 
superior court of county in which prison­
er is confined may make inquisition into 
prisoner's sanity, which shall be deter­
mined by a mandatory jury trial, where 
warden of institution has reason to be­
lieve that the prisoner has become in­
sane since his incarceration. Bingham  
v. State. 82 Okl.Cr. 305, 169 P.2d 311 
(1946!.

2. Purpose o f  law
The investigation of sanity 0f pr . 

incarcerated under death sentem ,' " 
based on public will and sense of . 7 .  ' 
ety rather than on any right of pn .„.' 
and any investigation of mental 7 7 "  
tion o f prisoner is for sole purpn7 , 
determining whether it would be cor.', 
ent with public decency and propru-- • 
take away life o f person not 
enough to realize what was being 
Bingham v. Suite, 82 Okl.Cr. tin:/ . 
P.2d .311 11946).

3. Insan ity— In general
Al the common law. "insanity" wr..r- 

will preclude execution of prisoner u.vi. - 
death sentence means a state o f genera 
insanity with the mental powers bc;:.g 
wholly obliterated. Bingham v. S ta7  
82 Okl.Cr. 305. 169 P.2d 311 (1946i.

The test o f sanity or insanity of |« > 
son under death sentence is wheth- r 
such person at time of examination 
from defects o f his faculties, has suff: 
cient intelligence to understand the r.:» 
ture of the proceedings against hit-., 
what he was tried for. the purpose of hi- 
punishment. the impending fate which 
awaits him, and a sufficient under 
standing to know any fact which might 
exist which would make his punishment 
unjust or unlawful and the intelligence 
requisite to convey such information to 
his attorneys or the court, and i* he has 
such intelligence, he is "sane", and if he 
does not have such intelligence, he is 
"insane" and should not be executed. 
Id.

4.   Investigation after trial, in­
sanity

The Court o f Criminal Appeals is not 
authorized by this sectioi or by common 
law to conduct an inquisition into sanity 
o f prisoner incarcerated in penitentiary 
awaiting execution. Bingham v. State, 
82 Okl.Cr. 305, 169 P.2d 311 (1946).

The fact that there was no evidence of 
insanity presented to trial judge and 
nothing in the record to indicate that 
defendant was insane at the time of the 
commission of the crime or insane at
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time judgment and sentence was pro­
nounced against him did not preclude a 
further Investigation into the sanity o f 
defendant since his incarceration in state  
penitentiary- Tuggle v. State, 73 
Okl.Cr. 208, 119 P.2d 857 (1942).

Defendant was not concluded by find­
ing of his present sanity at time o f judg­
ment and sentence, but further inquisi­
tions might be had as to his mental 
condition by warden of penitentiary on 
belief o f defendant's insanity, or by Gov­
ernor. Weiland v, State, 58 Okl.Cr. 108, 
50 P.2d 741 (1935).

An application made after verdict o f  
guilty to try the sanity o f  the accused is 
properly denied when no doubt o f his 
>anitv is raised by the pleadings and the

proof offered in support thereof. 
Kearns v. State, 14 Okl.Cr. 142, 168 P. 
242 (1917).

5. Review
A jury's verdict upon collateral issue 

o f prisoner's sanity after incarceration 
in penitentiary is not a final judgm ent 
from which an appeal or writ o f error 
will lie. Bingham v. State. 82 Okl.Cr. 
305, 169 P.2d 311 (1946).

An appeal from finding of sanity or 
insanity o f prisoner in collateral proceed­
ing before district court does not lie to 
the Criminal Court o f Appeals, and 
hence such court is without authority to 
issue writ o f  certiorari or in any manner 
review such finding. Id.

§ 1006. Attendance by district attorney—Witnesses for inqui­
sition

The district attorney must attend the inquisition, and may pro­
duce witnesses before the jury, for which purpose he may issue 
process in the same manner as for witnesses to attend before the 
Ifrand jury, and disobedience thereto may be punished in like 
manner as disobedience to process issued by the court.
H-L. 1910, § 5972.

H istorical Note

^ u rce: Comp.Laws 1909, § 6931.
-St. 1890, 6 5739 Comp.St.1921, § 2789.
St. 1893, § 5304.' St-1931- § 3175'
•>'.1903, § 5592, Origin: Comp.Laws Dak.1887, § 7485.

§ 1007. Verdict—Order of court
The verdict of the jury must be entered upon the minutes and 

-hereupon the court must make and cause to be entered an order 
r,-'citing the fact of such inquiry and the result thereof, and when it 
•-s found that the defendant is insane the order must di.-ect that he 

taken to one of the state hospitals for the insane and there kept 
•°r safe confinement until his reason is restored.
-* L-1910, § 5973. Laws 1913, c. 113, p. 207, § 5.

H istorical Note

■■on .̂i?9 }3 amendment rewrote the sec- and filed with the clerk of the court in
lch prior thereto provided: which the conviction was had "

•«. ' llr̂ e ct‘f‘cate o f the inquisition must 
1(1 hy the jurors and the sheriff,
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Source:

St. 1890. § 5740.
St. 1893. § 5305.
St. 1903. § 5593.

N otes o f  

1. Construction and application

Where, since confinement o f accused 
in state penitentiary pending execution  
of death sentence upon conviction of  
murder, accused was found to be insane 
and was confined in hospital, cause 
would be remanded to district court with 
directions that judgm ent and sentence

Comp.I.aws 1909, $ 0932.
Comp.St.1921, § 2790.
St.1931. § 317(1.

Origin: Comp.Laws I'ak .lss?  i* J 'i*»

D ecisions

should be set aside and order *•••.. 
postponing pronouncement of judirr 
and sentence until accused recovered ' 
sanity, and proper authorities wo a!-- \ 
ordered to deliver accused to sh i'-o  
when he recovered his sanity to be r. 
subject to order of district court. V 
v. State, 82 Okl.Cr. 367. 170 p--v; - 
(1946).

¥

I

§ 1008. Execution of judgment—Proceedings when defendant 
found insane—Recovery of reason

If it is found that the defendant is sane the warden must proceed 
to execute the judgment as certified in the warrant; if it is found 
that the defendant is insane, the warden must suspend the execu­
tion and transmit a certified copy of the order mentioned in the las: 
section 1 to the Governor and deliver the defendant, together with a 
certified copy of such order to the medical superintendent of the 
hospital named in such order, When the defendant recovers his 
reason the superintendent of such hospital must certify that fact to 
the Governor, who must thereupon issue to the warden his warrant, 
appointing a day for the execution of the judgment.
R.L.1910, § 5974/ Laws 1913, c. 113, p. 208, § 6.

1 Section 1007 o f this title.

H istorical Note

The 1913 amendment rewrote the sec­
tion which prior thereto provided:

“If it is found by the inquisition that 
the defendant is sane, the sh eriff must 
execute the judgment; but if it is found 
that he is insane, the sheriff must su s­
pend the execution o f the judgment until 
he receives a warrant from the gover­
nor, or from a majority o f the judges of 
the criminal court o f appeals, directing 
the execution o f the judgm ent.’'

Source:

St. 1890, § 5741.
S t.1893, § 5306.
St.1903, § 5594.
Comp.Laws 1909. § 6933. 
Comp.St.1921, § 2791.
S t.1931, § 3177.

Origin: Comp.Laws Dak.ISS". 5 7487.

The revision o f 1910 substituted Crimi­
nal Court o f Appeals for Supreme Court.

Librarv References

Criminal Law ©=973, 1219.
C.J.S. Criminal Law §§ 1544, 2001 et 

seq.
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Notes o f Decisions

1. In general

Where judgm ent o f conviction for 
murder ami death sentence were ordered 
set aside on ground of present insanity 
after rendition of verdict and accused 
was committed to mental hospital, upon 
certification by superintendent o f hospi­

tal that accused’s sanity w as restored, 
trial court acted within its lawful powers 
in pronouncing judgment and sentence  
in accordance with verdict and accused  
was not thereby denied due process o f  
law. Mitts v. State. Okl.Cr.. .’145 P.2d 
1)12 (19591. certiorari denied 80 S Ct. 
1020. 363 L'.S. 846, 4 L.Ed.2d 1730.

§ 1C09. Repealed by Laws 1941, p. 462, § 1, eff. June 7. 1941

H istorical Note

This section relating to the duty of St. 181)0, § 5742.
sheriff when defendant was found in- St. 1893, § 5307.
sane, and execution o f  judgment upon S t.1903, $ 5595.
defendant’s becoming sane, was derived Comp.Laws 1909, (j 6934.
from: R.L.1910. § 5975. [  ^

Comp.Laws Dak.1887, § 748S. Comp.St.1921. § 2792. :£ >

» • 
t z *

• a

§ I G iO .  Pregnancy of prisoners—Judicial investigation

If it is alleged that a female prisoner under judgment of death is 
pregnant, the warden must notify the district attorney of the ;ri
county in which the prison is situated whose duty is to immediately In
file with the district court a petition stating such allegation. A 
hearing must be conducted by a juclge of that district court to 
determine the validity of the allegation. Enforcement of the judg- ^
ment is suspended upon the filing of the petition, pending the 
outcome of the hearing.

Upon filing of the petition a judge of the district court shall *2
appoint a physician licensed under the laws of the State of Okla­
homa to conduct a medical examination for pregnancy of the female 
prisoner. Such examination shall be conducted within thirty (30) 
days prior to the hearing. The report of the examining physician 
•’ha ll be submitted to the court as evidence. The court may aiso 
hear any other evidence that may be presented. The court shall 
make a written finding to be filed with the court clerk as a part of 
•he permanent record.

L. 1910, § 5976. Laws 1913. c. 113, p. 208, § 7; Laws 1973. c. 101. § 1. eff. 
'ay 2, 1973.

Historical Note

. 19 13  amendment rewrote the sec- with the concurrence of trie judge o f  tne
*,n "hich prior thereto provided: court hy which the judgm ent was r-.-n-

, Where there is good reason to sup- dered. may summon a jury o f  three phv-
* that a female, against whom judg- siciuns of the Suite to inquire into .he

, *nt of j eath js  ren(jere(j is pj-ggnunl, supposed pregnancy Immediate notice
"heriff o f the countv or subdivision, thereof must he given to the county
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attorney. The provisions o f the two pre­
ceding sections apply to the proceedings 
tipnn the inquisition."

The 1973 am endm ent rewrote the sec­
tion which prior thereto provided:

“If there is pood reason to believe 
that a female apainst whom judpment is 
rendered is prepnant, such proceedinps 
m ust be had as are provided in section -I 
hereof (S. 5971 Revised Laws) except 
that instead of a jury as therein provid­
ed, the court must summon three disin­
terested physicians o f  pood standing in 
their profession, to inquire into the sup­
posed pregnancy, who shall, in the pres­
ence o f  the court, but with closed doors, 
if requested by the defendant, examine

the defendant and hear any ev I 
that may be produced and m ate a ‘ 
ten finding and certificate o f th,.. 
elusion, to be approved by the court 
spread upon the minutes. The ° ' 
sions of section 6 hereof app|v , 
proceedinps upon such inquiry." ’

Source:

St. 1890, § 5743.
St. 1893, § 5308.
St, 1903, § 5596.
Comp.Laws 1909, § 6935.
Comp.St.1921, § 2793.
St. 1931, § 3179.

Origin: Comp.Laws Dak.1887. §

Library References

Criminal Law <5=967, 1219.
C.J.S. Criminal Law §§ 1517 et seq.,

2001 et seq.

§ 1011. Execution of judgment—Suspension when defendant 
pregnant—Execution when pregnancy ceases

If it is found that a female is not pregnant the warden must 
execute the judgment. If it is found that she is pregnant, the 
warden must suspend the execution of the judgment and transmit a 

certified copy of the findings and certificate to the Governor. 
When the Governor receives from the warden a certificate that the 
defendant is no longer pregnant, he must issue to the warden his 
warrant appointing a day for the execution of the judgment. 
R.L.1910, § 5977. Laws 1913, c. 113, p. 209, § 8.

Historical Note

The 1913 amendment rewrote the sec- S t.1903, § 5597.
tion which prior thereto provided: Comp.Laws 1909, § 6936.

"If it is found by the inquisition that Comp.St.1921, § 2794.
the female is not pregnant, the sheriff S t.1931, § 3180.
must execute the judpm ent. If, how- _ . . , _  ,
ever, it is found that she is pregnant, the Origin: Comp.Laws Dak.1887, § 7490.
.sheriff must suspend the execution of R.L.1910, § 5978, which provided that

tl? nsmlt lhe lntiu.si- when the Governor was satisfied that
tion to the governor." the female was no longer pregnant, he
Source: could issue his warrant appointing the

St.1890, § 5744. day for the execution o f  the judgment,
S t.1893, § 5309. was repealed by Laws 1941, p. 462, § 1.

§ 1012. Duty of court when judgment not executed
If, for any reason, a judgment of death has not been executed, 

and it remains in force, the court in which the conviction was had,
392
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Nole 1

on the application of the district attorney, must order the defendant 
to be brought before it. or. if he is at large, a warrant for his 
apprehension may be issued.
R .L .1910, § 5979.

Source:
St. 1890, § 574<i. 
S t.1893, § 5311. 
St.1903, § 5599.

H istorical Note

§ 6938. 
>•96.

Comp.Laws 1909, s 
Comp.St.1921. §
St. 1931. § 31S2.

Origin: Comp.Laws Dak.1887, § 7492.

Notes of Decisions

1. C onstruction and application
Accused, inadvertently not electrocut­

ed pursuant to death sentence, may be 
returned under this section and § 1013 
of this title, as modified by § 1015 of 
this title, for resentence to court origi­
nally sentencing him. In re Opinion of  
the Judges, 31 Okl.Cr. 442, 239 P. 676 
(1925).

As the day fixed for the execution of 
the judgment and sentence had passed, 
the cause was remanded to the district 
court o f  Creek county for the purpose o f

appointing another day for the execution 
of the judgm ent, as provided by this 
section and (j 1013 of this title; proceed­
ings to be had in accordance with the 
rule prescribed by this court in the case 
o f Alberty v. State, 10 Okl.Cr. 616, 140 
P. 1025. Hawkins v. State. 11 Okl.Cr. 
73. 142 P. 1093 (19141.

This section applies where a sentence 
has been indefinitely suspended, by or­
der. because o f an appeal. Armstrong 
v. State, 2 Okl.Cr. 567, 103 P. 658, 24 
L.R.A..N.S.. 776 (19091.

§ 1 013 . In q u iry  and  d e te rm in a tio n  by co u r t

Upon the defendant being brought before the court, it must 
inquire into the facts, and if no legal reason exists against the 
execution of the judgment, must make an order that the sheriff of 
the proper county execute the judgment at a specified time. The 
sheriff must execute the judgment accordingly.
R-L.1910, § 5980 .

• o

n
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H istorical Note
Source:

St. 1890, § 5747. 
St. 1893, § 5312. 
St-1903. § 5G00.

Comp.Laws 1909, § 6939. 
Comp.St.!921, § 2797.
S t .1931. § 3183.

Origin: Comp.Laws Dak.1887. § 7493.

Notes of Decisions

*• Construction and application

Accused, inadvertently not electroeut- 
pursuant to death sentence, may be 

^turned under this section and § 1012 
► S ll^ e ' as modified by § 1015 of 

title, for resentence to court origi- 
"a >' sentencing him. In re Opinion of

the Judges, 31 Okl.Cr. 442. 239 P. 676 
(1925).

This section applies where a sentence  
has b en indefinitely suspended, by or­
der, because o f an appeal. Armstrong 
v. State, 2 Okl.Cr. 567, 103 P. 658, 24 
L.R.A..X.S., 776 (1909i.

393



22 § 1014 CRIMINAL PROCEl)i*Rp

§ 1014. Manner o f in flic ting  p u n ish m en t of  death

A. The punishment of death must be inflicted by continuous 
intravenous administration of a lethal quantity of an ultrashort-ac;' 
ing barbiturate in combination with a chemical paralytic agent urn-; 
death is pronounced by a licensed physician according to accept^ 
standards of medical practice.

B. If the execution of the sentence of death as provided ir. 
subsection A of this section is held unconstitutional by an appellat. 
court of competent jurisdiction, then the sentence of death shall U 
carried out by electrocution.

C. If the execution of the sentence of death as provided ir, 
subsections A and B of this section is held unconstitutional by ar. 
appellate court of competent jurisdiction, then the sentence of death 
shall be carried out by firing squad.
R.L.1910. § 5981. Laws 1913. ch. 113. p. 206, § 1: Laws 1951. p. 63. § j. 
Laws 1977. c. 41, § 1.

H istorical Note

The 1913 amendment rewrote the sec­
tion which prior 'hereto provided:

"The punishment o f  death must be 
inflicted by hanging the defendant by 
the neck until he is dead; or his life 
may, under the direction of the gover­
nor. and at the cost o f the State, be 
taken by electricity if the court so or­
ders."

For § 11 of the amendatory Act o f 
1913. see Historical N ote under 1001 
of this title.

The 1951 amendment rewrote the sec­
tion which prior thereto provided:

“The punishment of death must be 
inflicted by electrocution.”

Sections 2 and 3 o f the act o f 1951 
read as follows:

"Section 2. The State Board o f Public 
Affairs is hereby authorized to expend 
from the Revolving Fund of the Okla­
homa State Penitentiary an amount not 
to exceed Fourteen Thousand Dollars 
(S14.000.00); for the purpose o f building 
a lethal gas execution chamber to carry 
out the provisions o f Section 1 of this 
Act. Prison labor and materials shall he

used, in so far as practicable, in th*- 
construction o f  said chamber.

"Section 3. The expenditures herein 
authorized for contractual and expendi­
ture purposes may be contracted against 
and expended at any time within two 
and one-half (21/:) years after the pas­
sa g e  of this Act."

The 1977 amendment rewrote the see 
tion which prior thereto provided:

"The punishment o f  death must be 
inflicted by the administration o f a lethal 
gas. Provided however, the punishment 
of death must be inflicted by electrocu­
tion until such time as a lethal gas exe­
cution cham ber is available.”

Section 2 o f Laws 1977, c. 41, provides 
for severability o f provisions o f act.

Source:
St.1890, § 574S.
St. 1893, § 5313.
S t .1903. § 5601.
Comp.Laws 1909, § 6940.
Comp.St.1921, § 279S.
St.1931. § 3184.

Origin: Comp.Laws Dak.1887, § 7494.

Law Review C om m entaries

Constitutionalitv o f death penaltv. 2 
Okl.Citv U.L.Rev." 201 (1977).
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DEATH SENTENCE 22 § 1015

Notes o f D ecisions

Purpose o f  luw 2 
Validity 1
Writ o f  prohibition 3

I. Validity
Execution o f  death sentence by elec­

trocution before lethal pas execution 
chamber had been made available at 
state penitentiary would not deprive de­
fendant o f  life without due process o f  
law in violation o f federal or state con­
stitution, U.S.C.A. Const. Amend. 14, § 1 
and Const. Art. 2, § 7. Hathcox v. Wa­
ters, 94 Okl.Cr. 286. 234 P.2d 950 (1951).

The amendment to this section by 
Laws 1913, ch. 113, p. 206, § 1, provid­
ing for electrocution, and substituting 
the penitentiary for the county jail as 
the place o f  execution and changing the 
•inie limit therefor, was not violative of 
L.S.C.A. Const. Art. 1. § 10, prohibiting 
the enactment o f  an ex post facto law, 
■rough applied to a person convicted of 
» murder committed before its enact­
ment. A lbertv v. State, 10 Okl.Cr. 616, 
M0 P. 1025. 52 L.R.A..N.S., 248 (1914).

Although this section, as amended by 
tr.e 1913 legislation, provided that the 
; unishment of death must be inflicted in 
'r.e state penitentiary by electrocution, 
•‘t.d was passed subsequent to the com- 
"• cision of the offense in question, this 

not an ex post facto law, so far as 
‘cpellant was concerned, because under 

provisions o f R.L. 1910. § 5981 [this 
" ’oon, prior to the 1913 amendment], 
* ' ;-h was in force .vhen the offense  
‘ iv cotrmitted, the death penalty could 

"‘lifted either by hanging or by elec­

trocution, at the discretion of the court 
before whom the ease was tried The 
amendment required it to be by electro­
cution, and the sentence o f the court 
must be in conformity to the provisions 
of the act o f 1913, hereinbefore referred 
to. Henrv v. Stale. 10 Okl.Cr. 369. 136 
P. 982. 52 L.R.A..N.S., 113 (1914).

2. Purpose o f  law

Legislature, by enacting this section 
which specified that punishment of 
death be inflicted by administration of a 
lethal gas and providing that such pun­
ishment be inflicted by electrocution un­
til such time as a lethal gas execution 
chamber is available and by appropriat­
ing 814.000 under same statute for pur­
pose o f building a lethal gas execution 
chamber and allowing two and one-half 
years for expenditure o f such moneys, 
did not intend to abolish the death penal­
ty: rather, punishment o f death must be 
inflicted by electrocution until such time 
as a lethal gas execution chamber is 
available. (Per Bussey, P.J., with two 
Judges specially concurring.) Garcia v. 
State. Okl.Cr.. 501 P.2d 1128 (19721.

3. Writ o f prohibition  
Court o f Criminal Appeals took notice 

that there had been filed in Supreme 
Court application for that court to as­
sume original jurisdiction in action hav­
ing for its purpose obtaining of writ o f  
prohibition against warden's inflicting 
death sentence by means o f electrocu­
tion. Ex parte Williams. Okl.Cr.. 34! 
P.2d 652 (1959) certiorari denied 80 S.Ct. 
597, 361 U.S. 968. 4 L.Ed.2d 547.

> 1015. Place of execution of judgment—Persons who may be 
present

A judgment of death must be executed within the walls of the 
, u,‘* Pr*son at McAlester, Oklahoma, said prison to be designated 

court by which judgment is to be rendered. The warden of 
state prison must be present along with other necessary 

'^'a0n officials at the execution and must invite the presence of a 
•^vMemn and the district attorney, and sheriff of the county 

-'jn-m the conviction was had, to witness the execution; and he 
. at the request of the defendant, permit the presence of such 

■asters of the Gospel, not exceeding two, and any persons,
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22 § 1015 c r i m i n a l  p r o c KI)1.Rj

relatives or friends, not to exceed five, as the defendant mav 
provided, newspapermen from recognized newspapers. pr^Sk ar'%‘ 
wire services, and radio reporters will be admitted upon i *V‘ 
identification, application and approval of the warden. So 
person than those mentioned in this section can be present 
execution.
R .L .1910 . § 5982. L a w s 1913. c. 11.1 p. 20!), $ 9; L a w s 1951, p. ,;4 ,

H istorical Note

The 1913 amendment rewrote the sec­
tion which prior thereto provided:

"A judgm ent of death must be exe­
cuted within the walls or yards of a jail 
c f  the county in which the conviction 
vas had. or some convenient private 

place in the county. If there is no such 
jail or prison in the county in which the 
conviction was had, or if it becomes un­
fit or unsafe for the confinement of pris­
oners. or is destroyed by fire or other­
wise. and the jail of another county has 
been legally designated fo r the confine­
ment of the prisoners o f the county in 
which the conviction was had, the judg­
ment must be executed in m anner as 
above."

The 1951 amendment, in the second 
sentence, inserted "along with other nec­
essary prison officials" follow ing "must 
be present", substituted "and" for a 
comma following “physician", deleted 
"of Pittsburg County" follow ing “coun­
ty attoriifcc”, and substituted "and sher­
iff o f the county wherein the conviction 
was had. to witness the execution; and 
he shall, at the request o f  the defendant, 
permit the presence o f  such m inisters o f  
the Gospel, not exceeding two (2), ar.d 
any persons, relatives or friends, not to 
exceed five (5), as the defendant may 
name; provided, newspaperm en from 
recognized newspapers, press, and wire 
services, and radio reporters will be ad­
mitted upon proper identification, appli­
cation and approval o f the warden. No 
other person than those mentioned 
this Section can be prestm  at the execu­
tion" for "and at least tw elve reputable 
citizens, to be selected by him. and he 
shall, at the request o f  the defendant 
permit such ministers o f the Gospel not 
exceeding two, as the defendant may

name, and any persons, relative, 
friends, not to exceed five, to be 
at the execution, together with 
peace officers as he may think 
to witness the execution, but no 
person tlun  those mentioned in thi- . 
tion can be present at the execution • 
can any person under age be allow, : - 
witness same."

Source:

St. 1590. § 5749.
S t.1893. § 531-1.
St. 1903, § 5602.
Comp.Laws 19C9, § 6941.
Coinp.St.1921, § 2799.
St. 1931. § 3185.

Origin: Comp.Laws Dak.1887, § 749*.

R.L.1910, § 5983, which covered tl,. 
sam e subject m atter as this section w,». 
repealed by Laws 1942, p. 462, § ], eff 
June 7, 1941. Said section read as foi 
lows:

“The sheriff or deputy sheriff o f th.- 
county must be present at the execution 
and must invite the presence by at lea1-: 
three days' notice o f the county attor­
ney, together with one physician and 
tw elve reputable citizens, to be selected 
by him. He must. also, at the request of 
the defendant, permit any minister or 
ministers o f the gospel whom the de  
fendant may name, and any of his rela 
lives or friends, not to exceed five, to 
attend the execution, and also such 
peace officers as the sheriff or under 
sh eriff may deem proper. But to per­
son other than those mentioned in this 
section can be present at the execution, 
nor can any person under age be allowed 
to witness the same."
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DEATH SENTENCE 22 §£ 1017 to 1050
N otes o f  D ecisions

1. Construction and application
Accused, inadvertently not electrocut­

ed p-irc«— t to death sentence, may be 
retu. ider §§ 1012 and 1013 of this

title, as modified by this section, for 
resenience to court originally sentencing  
him. In re Opinion of the Judges. 31 
Okl.Cr. 4-12. 239 I*. 376 (1925).

§ 1016. W arden’s re tu rn  upon  dea th  w arran t

After the execution, the warden must make a report upon the 
death warrant to the court by which the judgment was rendered, 
snowing the time, mode and manner in which it was executed. 
R.L.1910, § 5984. Laws 1913, c. 113, p. 210, § 10.

H istorical Note

The 1913 amendment rewrote the sec ­
tion which prior thereto provided:

"The sheriff or deputy sheriff must 
prepare and sign with his name of office  
a certificate attached to the death war­
rant setting forth the time, manner and 
place of execution, and that the judg­
ment was executed upon the defendant 
according to the provisions o f the last 
three sections, and attested Ky at least 
twelve persons not relatives o f the de­
fendant who witnessed the execution."

Source:
St.1890, § 5751.

St. 1S93, § 5316.
St.1903. § 5604.
Comp.Laws 1909 § 6943.
Comp.St.1921. « 2S01.
St. 1931, § 3187.

Origin: Comp.Laws Dak 1S87, § 7497.

R.L.1910, § 5985, which covered the 
sam e subject as this section and was 
repealed by Laws 1941, p. 462, § 1. eff. 
June 7. 1941 read as follows:

"The sheriff or deputy sheriff nr.ast 
cause the certificate to be filed in the 
office o f  the clerk of the court."

§§ 1017 to 1050. Reserved to  accom m odate  fu tu re  legislation
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& £££< SbJ Chapter 137
1987 REPLACEMENT PART

Judgm ent and Execution; Parole and Probation by the Court

»

JU D G M E N T
(G en era lly )

1 3 7 .0 1 0  D u ty  o f  court to a sc e r ta in  and  im pose  
pu nish m en t

1 3 7 .0 1 3  A p p ea ra n ce  by v ic tim  at tim e o f  se n te n c in g

1 3 7 .0 1 5  A ss is sm e n t in  a d d itio n  to f in e  or  bail fo r ­
fe itu re ; in crea sed  bail d ep o sit to co v er  
a ssessm en t

1 3 7 .0 1 7  D isp o sitio n  o f  f in e s , c o sts  an d  fo r fe ited  bail 
r ec e iv e d  by court

1 3 7 .0 2 0  T im e for p ro n o u n c in g  ju d gm en t; delay; 
n o tice  o f  r ig h t to a p p ea l

1 3 7 .v ,o0  P r c s e n c e o f  d e fen d u n t at p ro n o u n cem en t o f  
jud gm en t

1 3 7 .0 4 0  B r in g in g  d e fe n d a n t in  cu sto d y  to p ro­
n ou n cem en t o f  ju d g m en t

1 3 7 .0 5 0  N o n a tten d a n ce  or n o n a p p ca ra n ce  nf 
re lea sed  d e fe n d a n t w h en  a tten d a n ce  
req u ired  by co u r t

1 3 7 .0 0 0  Form  o f  b ench  w a r ra n t

1 3 7 .0 7 0  C ou n ties lo  w h ic h  b en ch  w a r r a n t m ay  
issu e; se r v ic e

(P re se n te n c c  R eport)

1 3 7 .0 7 7  P r e se n te n c e  rep ort; g e n e r a l p r in c ip le s  o f  
d isc lo su re

1 3 7 .0 7 9  P re se n te n c e  rep ort; o th e r  w r it in g s  co n sid ­
ered  in im p o sin g  sen ten ce; d isc lo su re  to 
p a rties; co u r t's  a u th o r ity  to e x ce p t parts  
from  d isc lo su re

(A g g r a v a tio n  o r  M itig a tio n )

1 3 7 .0 8 0  C on sid era tio n  o f  c ir cu m sta n ce s  in  a g g r a v a ­
tion  or m itig a tio n  o f  p u n ish m en t

1 3 7 .0 8 5  A g e  and p h y sica l d isa b ility  o f  v ictim  as 
fa c to rs  in se n te n c in g

1 3 7 .0 9 0  P r o o f  o f  c ircu m sta n ces; p r e se n ten ce  in v e s ­
tig a tio n  ’

1 3 7 .1 0 0  D efen d a n t ns w itn e s s  in  re la tio n  to c ircu m ­
sta n ce s

1 3 7 .1 0 1

1 3 7 .1 0 3

1 3 7 .1 0 6

1 3 7 .1 0 9

%

(C om p en satory  F in e)

C o m p en satory  f in e

(R estitu tio n )
D e fin itio n s  fo r  O R S 1 3 7 .1 0 1  to 1 3 7 .1 0 9  

R e stitu tio n  to v ic tim s  o f  crim es; criter ia ;  
ob jectio n s by d e fen d a n t
E ffec t o f  r e s titu tio n  o rd er  o n  o th er  rem e­
d ie s  o f  v ictim - cred it o f  r e s titu tio n  aga in st  
su b seq u en t c iv i l  jud gm en t; e f fe c t  o f  c r im i­
nal jud gm en t on  su b seq u en t c iv il  action

(T erm  and P la c e  o f  C o n fin em en t)

1 3 7 .1 2 0  Indet erm in a te  sen ten ce: r ea so n s im posed  to 
be stn  ed on record

1 3 7 . V22 C o n cu rren t und c o n se c u tiv e  sen ten ces;  
court d isc r e tio n ; f in d in g s  req uired

1 3 7 .1 2 3  A d d itio n a l p r o v is io n s  r e la t in g  to c o n c u r ­
ren t an d  c o n se c u tiv e  se n te n c e s

1 3 7 .1 2 4  C o m m itm en t o f  d e fen d a n t to D ep artm en t o f  
C o rrectio n s; p la ce  o f  c o n fin em en t; tr a n sfe r  
o f  in m a tes; iu v e n ile s

(C om m u n ity  S e r v ic e )

1 3 7 .1 2 6  D e fin it io n  for  O R S 1 3 7 .1 2 6  to 1 3 7 .1 2 9

1 3 7 .1 2 8  C om m u n ity  se r v ic e  a s part o f  sen ten ce;  
e ffe c t o f  fa ilu re  to p er fo rm  co m m u n ity  
se r v ic e

1 3 7 .1 2 9  L ength  o f  co m m u n ity  s e r v ic e  sen te n c e

(P o st-ju d g m en t P ro ced u res)

1 3 7 .1 4 0  Im p riso n m en t w h en  c o u n ty  ja il is not s u it ­
ab le  for  sa fe  c o n fin e m en t

1 3 7 .1 7 0  E n try  o f  ju d gm en t on c o n v ic tio n

1 3 7 .1 7 5  O rder o f  c o n v ic tio n  w h ic h  e f fe c ts  the  
r e lea se  o f  d e fen d a n t; d e liv e r y  to sh e r if f

1 3 7 .1 8 0  D o c k e tin g  o f  jud gm en t to pay f in e  o r  co sts

1 3 7 .2 1 0  T a x a tio n  o f  c o sts  a g a in st co m p la in a n t

1 3 7 .2 2 0  C lerk to p rep a re  tr ia l co u rt file

1 3 7 .2 2 5  O rd er s e t t in g  a sid e  c o n v ic t io n  or record  o f  
arrest; p r e re q u is ite s;  lim ita t io n s

(E ffec ts  o f  F elo n y  C o n v ic tio n )

D e fin it io n s  for  O R S 1 3 7 .2 6 0

P o lit ica l r ig h ts  r es to red  to p erso n s c o n ­
v ic ted  o f  fe lo n y  b e fo r e  A u g u st 9 , 1 9 6 1 , and  
su b seq u en tly  d isch a rg ed

1 3 7 .2 7 0  E ffect o f  fe lo n y  c o n v ic t io n  on p ro p erty  o f  
d efen d a n t

E ffec t o f  fe lo n y  c o n v ic t io n  on c iv il  and  
p o litica l r ig h ts  o f  felon

W ith d ra w a l o f  r ig h ts  d u r in g  term  o f  
im p riso n m en t; res to ra tio n  o f  r ig h ts

R eta in ed  r ig h ts  o f  fe lon : r eg u la tio n  o f  e x e r ­
c ise

1 3 7 .2 3 0

1 3 7 .2 6 0

i 3 7 .2 7 5

1 3 7 .2 8 1

1 3 7 .2 8 5

(U n ita r y  A ssessm en t)

1 3 7 .2 9 0  U n ita ry  a ssessm en t; am oun t; w a iv e r

1 3 7 .2 9 3  A ll m o n eta ry  o b lig a tio n s  c o n st itu te  s in g le  
o b lig a tio n  on part o f  c o n v ic te d  p erson

1 3 7 .2 9 5  C a te g o r ie s  o f  m o n eta ry  o b lig a tio n s: o rd er  
o f  c r e d it in g  m o n ey s r ec e iv e d

1 3 7 .3 0 0  C rim in al F in e  and  A ssessm en t A ccou nt

1 3 7 .3 0 3  D ist -ibution  o f  m o n ey s from  accou nt

1 3 7 .3 0 5  R eserv ed  m oneys; d istr ib u tio n
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PR O C E D U R E  IN C R IM IN A L  M A TT ER S G E N E R A L L Y

E X E C U T IO N  OF JU D G M E N T  
(Im prisonm ent)

1 3 7 .3 1 0  A u th o r iz in g  ex ecu tio n  o f  ju d gm en t; d e te n ­
tion  o f  d e fen d a n t

1 3 7 .3 1 3  E lec tro n ic  te lecom m u n ication  o f  n o tice  o f  
jud gm en t au th orized

1 3 7 .3 2 0  D e liv e ry  o f  d efen d an t w h en  co m m itted  lo  
D ep artm en t o f  C orrections; c re d it  on se n ­
ten ce

1 3 7 .3 3 0  W here jud gm en t o f  im p riso n m en t in cou n ty  
ja il is ex ecu ted

1 3 7 .3 7 0  C om m encem ent and com p u tation  o f  term  o f  
im p riso n m en t in sta te  penal or  co rr ec tio n a l  
in stitu tio n ; sen ten ces  co n cu rren t u n less  
co u r t ord ers o th erw ise

1 3 7 .3 7 5  R e lea se  o f  p r iso n ers w h o se  term s e x p ir e  on  
leg a l h o lid ays

1 3 7 .3 8 0  D isc ip lin e , trea tm en t and  e m p lo y m en t o f  
p r iso n ers

.1 3 7 .3 9 0  C om m encem ent, term  and te rm in a tio n  o f  
term  o f  im prisonm ent in co u n ty  ja il; tr e a t­
m ent o f  p r iso n ers therein

1 3 7 .4 4 0  R etu rn  by o ffice r  e x e c u tin g  ju d gm en t; 
a n n ex a tio n  to tr ia l court f ile

1 3 7 .4 5 0  E n fo rcem en t o f  m oney jud gm en t in  c r im i­
n a l action

(D eath  Sen ten ce)

1 3 7 .4 6 3  D ea th  w a rra n t; d e liv ery  to sh e r iff;  a u to ­
m atic  r ev iew  by Su p rem e Court

1 3 7 .4 6 7  D e liv e r y  o f  w arran t w h en  p lace  o f  tr ia l 
ch a n g ed

1 3 7 .4 7 3  M ean s o f  in f lic t in g  dealh; p la ce  and  p ro ­
ced u res; acq u isitio n  o f  leth a l su b sta n ce

P R O B A T IO N  A N D  PA R O L E  BY C O M M ITTIN G  
M A G ISTR A TE

1 3 7 .5 2 0  P o w e r  o f  co m m ittin g  m a g istra te  to parole  
an d  grant tem p orary  re lea se  to  p erso n s  
co n fin ed  in  county  jail; a u th o rity  o f  s h e r if f  
to re lea se  cou n ty  ja il inm ates; d isp o sit io n  o f  
w o r k  relense ea rn in g s

1 3 7 .5 2 5  P ro b a tio n  for  person  co n v icted  o f  crim e  
d escr ib ed  in ORS 1 6 3 .3 0 5  to 1 6 3 .4 9 5 ;  
ex a m in a tio n ; report; w r itte n  co n sen t o f  
co n v ic ted  person

1 3 7 .5 3 0  In v es tig a tio n  and rep ort o f  p ro b ation  
o ffice rs ;  sta tem en t o f  v ictim

1 3 7 .5 4 0  C o n d itio n s o f  probation; e v a lu a tio n  and  
trea tm en t; e ffe c t o f  fa ilu re  to a b id e  by c o n ­
d ition s; m od ification

1 3 7 .5 5 0  P er io d  o f  probation; d isch a rg e  from  p ro b a ­
tion ; p ro ceed in g s in case  o f  v io la t io n  o f  
co n d itio n s

1 3 7 .5 5 3  U se o f  c ita tio n s  for probation  v io la tio n s  
auth orized

1 3 7 .5 5 7  C itation ; procedure; co n ten ts

1 3 7 .5 6 0  C op ies o f  cer ta in  ord ers to be sen t to 
D ep artm en t o f  C orrection s

1 3 7 .5 7 0  A u th ority  to trunsfer  p rob ation er  from  one  
a g e n c y  to another; proced ure

1 3 7 .5 8 0  E ffect o f  tr a n s fe r  o f  p r o b a tio n e r  from  o n e  
a g en cy  to  a n o th er

1 3 7 .5 9 0  A p p o in tm en t o f p ro b a tio n  o f f ic e r s  and  
a ss is ta n ts;  c h ie f  prob ation  o ff ic e r

1 3 7 .6 1 0  P er fo rm a n ce  by D ep a rtm en t o f  C o rrec tio n s  
s ta f f  o f  d u tie s  o f  p ro b a tio n  o ff ic e r s  
c p p o in ted  b y  judge

1 3 7 .6 2 0  P o w e rs  o f  p ro b ation  o ff ic e r s ;  oath  o f  o ffice :  
bond; a u d it o f  accou nts

1 3 7 .6 3 0  D u ties  o f  p rob u tion  o ff ic e r s

CROSS REFERENCES
Aggravated murder, death penalty, Const. Art. I, §40 

Corporations, fine in keu of statutory fine, how computed. 
131.655

Costs, payment as condition of probation or suspension. 
161.(365

Court duty to require performance of acts relating to admin­
istration of justice enforcement of dutv bv mandamus. 
1.025

Criminal offenses, classification. 161.505 to 161.585

Diversion programs for drug-dependent persons, 475.405 to
475.535

Excessive fines, cruel and unusual punishments. Const. Art. I, 
§16

Fines, payment as condition of probation or suspension.
161.665

Fines, standards for imposing, 161.645

Inspection bv defendant o f  evidence obtained from defendant. 
133.723*

Judgment against defendant on failure to plead. 135.700

Maximum jail and prison terms. 161.6 J 5 , 1 61 .615

Penalty assessment for victim  assistance. 147.259, 147.265

Post-conviction relief. l? 8 .5 1 0 to  138.680
Programs for persons convicted of driving under influence of 

alcohol or crimes committed while intoxicated, 430.850 
to 430.880

Traffic offense procedure, penalty that may be imposed if 
defendant not present at hearing. 153.555

Verdict and judgment, 136.450 to 136.495

“Victim" defined. 131.067
Work release program, recommendation of sentencing court,

144.440

1 3 7 .0 1 0

Authority to order repayment of reward as part of sentence. 
131.897

Dangerous offenders. 161 725

Juvenile court, power to fix probation, supervision or institu­
tionalization. 419.511

Misdemeanor, punishment where penaltv is not prescribed. 
161.585

Murder, life imprisonment required. 163.115 
Parole and probation. Ch. 144

Post-conviction relief, modification of sentence, 138.520
Punishment for attempt to commit crime. 161.405

Punishment for conspkacy to commit felony. 161.450

Punishment o f accessory, when no other is prescribed. 
161.155 0
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* JU D G M E N T : E X EC U TIO N ; PA R O L E; PR O B A TIO N

I

Reporting o f  disposition o f ceriain cases Ui central bureau ot Conviction of crime shall not work forfeiture o f estate or 
criminal identification. 181.521 corruption ot blood. Const. Art. I. §25

1 3 7 .0 1 5  1 3 7 .2 7 5

Assessments, use for reimbursement of local police academy Felon as nominated personal representative. 113.092 
costs. 181.655 I 3 7  3 2 0

1 3 7 .0 2 0  _  - . . .  - .
Conveyance of inmates convictea of telony to institution

Felony conviction, required reports. 179.015 outside Oregon for confinement therein. 421-210
1 3 7 .1 0 6  Statement, admissibility in civil or other criminal proceed­

ings. 161.735
Compensation o f victim s of crime. Ch. 14. Stay of execution c f  judgment on appeal bydefendant. 138.135

1 3 7 ,1 2 4  1 3 7 .3 7 0
Statement adm issibility in civil or other criminal proceed- Reduclion ()f term o f sem ence for d behavior. 422. 120 

ings. 161. i3o

1 3 7 .1 2 9  1 3 7 -3 8 °
Inmates ot Department o f  Cbrrections institutions generally. 

Major traffic offense defined, 153.500 Ch. 421

1 3 7 .1 4 0  1 3 7 .3 9 0

Imprisonment o f person already imprisoned in state penal Deduction from term o f sentence for observance o i  rules o f
institution upon conviction of another crime, 135.767 county jail, 169.110

1 3 7 .1 7 0  Use of prisoners o f county jail, time off for prisoners so
employed. 169.120

•Judgment on demurrer, entry in journal. 135.660

1 3 7 .2 1 0

Similar provisions applying to justice court, 152.280,156.290

1 3 7 .2 2 0

1 3 7 .5 2 0

Discharge of defendant, standards. 161 715 

1 3 7 .5 1 0

Appointment of counsel for indigent on m odification of pro- 
Preparation o f record on appeal to Court o f Appeals. 138.185 bation. 135.050

1 3 7 .2 2 5  "Conditional release” defined. 161.332

Expunction of records o f drug-dependent person upon'com- 1 3 7 .5 9 0
pletion o f diversion plan. 430.495 . . . r . .. .. .

r  Appointment of juvenile director or counselor ay  juvenile
1 3 7 .2 7 0  court. 419.604

I
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