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Part 2

proof that he unduly suffered from any
of such infirmities. Sinclair v. Hender-

son. D.C.1971, 331 F.Supp. 1123.

In order for petitioner charging that
inadequate medical treatmen: on death
row of state penitentiary amounted to
cruel and unusual punishment to state a
claim Vor relief under statute governing
deprivation of civil rights (42 U.S.C.A. 8
19S3), complaint had to allege an abuse
of discretize by prison authorities In
providing medical treatment for prison-
ers, and in order to obtain relief, evi-
dence had te support such claim. Id.

Evidence failed to support truth of
claim that adequate psychiatric care on

death row of stnte penitentiary was
lacking In such proportions as to
amount to cruel and unusual punish-
ment. 1d.
7. Food

Occasional Incidents of foreign objects
being found In food of inmutes on death
row of state |>enitentiary did not. raise a
question of cruel and unusual punish-
ment but simply raised a problem of in-
ternal prison administration to be dealt
with by prison authorities as best they
could. Sinclair v. Henderson, D.C.1971,
w'« F.Supp. 1123.

8 Bodding

There Is no constitutional right for tui
inmate on death row to be furnished
with an orthopedicaliy approved mat-
tress, and it Is not cruel and unusual
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punishment to be denied exact kind and
quality mattress that Inmate might pre-

fer. Sinclair v. Henderson, D.C.1971,
331 F.Supp. 1123.
9. Outdoor exercise

Term “solitary confinement,” us used

in tills section (prior to the 1974 amend-
ment! simply meant separate confine-
ment with only occasional access to spe-
cifically authorized persons, and it
would not be violative of this section if
exercise yards were provided for prison-
ers housed in death row. Sinclair v.
Henderson, D.C.1971, 331 F.Supp. 1123,

10. Letters and correspondence

This section to effect that, until time
of execution, convict shall be kept In
solitary confinement and no one shall be
allowed access to him without order of
court except certain persons was reason-
ably construed by state Attorney Gener-
al to include act of corresponding In
writing with the prisoner. Labat wv.
McKeithen, C.A.19G6, 361 F.2d 757.

Act of prison authorities In censoring
correspondence of petitioner whl'ir con-
fined to death row of state penitentiary
did not constitute a violation of his
rights under First, Sixth or Fourteenth
Amendments (U.S.C.A. Const. Amends. 1,
(1, 14). Sinclair v. Henderson, D.C.1971,
331 F.Supp. 1123.

Communication by letter with persons
not privileged to have nceess to Inmate
held under death sentence violated this
section, OpAtty.Gen., Sept. 22, 1964.
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CAPITAL CASES R.S. 15:570

Operator of the eLctric chair provided penitentiary payroll, nnd general manag-
by Act No. 14 nf 1941 was to Ik; em- er was to have charge of the chair.
ployed by the Manager of the Louisiana  Op.Atty.Gen.1940-42, p. 278.8.

Stale Ptiilteiiilury and placed on the

§ 569.1. Hours for execution of death sentence

Every sentence of death imposed in this state shall be executed
between the hours of 12:00 o’clock midnight and 3:00 A.M. upon the
date set for the execution by the court of original jurisdiction.

Added by Acts 1952, No. ISO, 8 1. Amended by Acts 1980, No. 518. § 1-

History and Source of Law

The 1980 amendment deleted “o’clock”
following "3:00", and substituted “court
of original jurisdiction™ for "Governor".

Library References
Criminal Law e=1219. C.J.S. Criminal Law 52001 et seq.

§ 570. Officials and witnesses present at execution; minors ex-

cluded

Every execution of the death sentence shall take place in the
presence of the warden of the Louisiana State Penitentiary at Ango-
la, or a competent person selected by him, the coroner of the parish
of West Feliciana, or his deputy, and a physician summoned by the
warden of the Louisiana State Penitentiary at Angola, the operator
of the electric chair who shall be a competent electrician ./ho shall
have not been previously convicted of a felony, a priest or minister of
the gospel, if the convict so requests it, and not less than five nor
more than seven other witnesses, all citizens of the State of
Louisiana; no person under the age of eighteen years shall be al-
lowed within said execution room during the time of execution.

Amended by Acts 1956, Ex.Sess., No. 18, § 1; Acts 1972, No. 768, § 6.

History and Source of Law

Saarce: The 1979 amen,Ment lowered the age
Acta 1925, No. 2, $ 1. art. 570. restriction from twenty-one years to

Acts 1940, No. 14.9 1. eichteen years.
Aits 1946. No. 149, $1.

The 1950 nmeudment substituted the
‘ariU-ii of the penitentiary or a comptv
ot't |x*rson selected by him for the shor-
?f of the parish, or one of his duly des-
ecaated deputies.

Prior Laws:
Acts 1918, No. 133, §4.

Library References
rlinlnul Law 2= 1149, C.J.S. (.Tiniinul Law § 2001 et seq



Part 2

Where accused was sentenced to death
hy hanging in accordance with existing
law, while case was pending retrospec-
tive act, Act. No. 14 of 1940 (see. now,
this section), substituting electrocution
for method of execution became effec-
tive. and unqualified verdict of guilty
nnd sentence Imposing death penalty
were held valid on appeal, sentence was
directed to lie amended to conform to
new act. State ex rel. Pierre v. Jones,
1942, 200 La. SOS, 9 So,2d 42, certiorari
deni.-d (13 S.Ct. 04, 317 L'S. (533, S7 L
Ed. 510,

5. Witnesses

If the executions of three persons
were to take place at one and same time
under section -1 of Act No. 113 of 1918
(see, now, this section), no more than
seven witnesses could be present. Op.
Atty.Gen.1924-26. p. 109.

6 Execution

Supreme Court luid no authority, on
petitions for certiorari, prohibition,
mundamus, and hnhens corpus, to set
aside death sentence and release prison-
er from sheriffs custody because at-
tempt to electrocute prisoner was unsuc-
cessful when electric chair failed to
function, on ground that to subject pris-
oner to further electrocution would con-
stitute cruel and unusual punishment
and double Jeopardy In violation of state

§ 571.

CAPITAL CASES

R.S. 15:571

constitution where proceedings had it
district court tip to and including pro-
nouncement of sentence were entirely
regular. State ex rel. Francis v. Reswe-
ber, 1947. 212 La. 143. 31 So.2d 697.

The fact that judgment of conviction
stated only that defendant was sen-
tenced to death and should lie executed
in manner provided by law, without set-
ting fortli specific mode of execution of
defendant, did not entitle defendant to
enjoin sheriff and his deputies from ex-
ecuting her by electrocution under death
warrant lIssued by Governor, where de-
fenount did not object to form of Judg-
ment on appeal and Governor's warrant
was in exact conformity with Acts 1940,
No. 14 (see, now, R.S. 15:569 nnd this
section) directing that death sentence
should be executed by electrocution.
Henry v. Reid. 1943, 201 La. 857, 10 So.
2d 6S1.

The execution of death sentence under
Act So. 14 of 1940 (sec, now, R.S. 15:569
and this section) was nn executive func-
tion and accused was not entitled to
complain unless mode of execution pro-
vided in Governor's warrant was contra-

ry to the statute. Id.

Act No. 133 of 1918, 8 4 (see, now, this
section I did not inhibit execution of two
prisoners at same time. Op.Atty.Gen.
1920-22, p. 10S4.

Proces verbal of execution; attesting and filing

When the sentence shall have been executed, the warden of the
Louisiana State Penitentiary at Angola, or his deputy performing the
execution, shall make a proces verbal of said execution immediately
thereafter, which proces verbal shall recite the manner and date of
said execution and shall be attested by said warden, or his deputy,
and by all of the witnesses, and said proces verbal, when so signed,
shall be filed with the clerk of court of the parish in which the sen-

tence shall have been imposed.

Amended by Acta 1956, Ex.Sess., No. IS, § 1

History and Source of Law

Source:
Acts 1928, No. 2. § 1, art. 571.

rtie 1951) amendment substituted war-
of the penitentiary for sheriff.

Prior Laws:
Acts 1918. No. 133.
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1988 Supplement Art 27, § 73

(2)  The authority making the determination has notified the owner in writ-
ing giving the reasons for this determination,

id) An owner may not;

tl) Leave a dangerous dog unattended on the owner's real property unless
the dog is confined indoors, in a securely enclosed and locked pen, or in an-
other structure designed to restrain the dog; or

(2 Permit a dangerous dog to go beyond the real property of the owner
unless the dog is leashed and muzzled, or is otherwise securely restrained and
muzzled.

(e) If an owner of a dangerous dog or potentially dangerous dog sells or
gives the dog to another person, the owner shall provide written notice to:

(1) The authority that made the determination under subsection (c) ofthis
section, stating the name and address of the new owner of the dog; and

(2) The person taking possession of the dog, specifying the dog’s dangerous
behavior.

(0 Any owner who violates the provisions of this section is guilty of a
misdemeanor and, upon conviction shall be fined not more than $2,500. (1988,

ch. 364,

Editor’s note. — Section 2. ch. 364, Acts tion that regelates to a greater extent the own-
1988, provides that "this act may not be ap- ership or possession of dangerous dogs.”
plied or construed to limit the authority of a Section 3 of ch. 364 provides that the act

county or municipal authority to enact legisla- shall take effect July 1, 1988.

Death Penalty

§ 73. Death chamber: conduct of executions.

The warden of the Maryland Penitentiary is hereby authorized and directed
to provide and maintain a permanent death chamber within the confines of
said penitentiary, and which said death chamber shall have all the necessary
appliances for the proper execution of felons by the administration of a lethal
gas. In said death chamber shall be executed all felons upon whom the death
penalty has been imposed, for offenses committed on or after January 1st.
1923. Each execution shall be conducted by the said warden or some assistant
or assistants designated by him. in the presence of the sheriff of the county or
city where such felon was indicted, the physician of the said penitentiary, or
his assistant, and a number of respectable citizens numbering not less than
six or more than twelve. Counsel for the convict and two ministers of the
gospel may be present. (An. Code, 1951, § 504; 1939, § 485; 1924, § 407;
1922, ch. 465, § 3; 1955, ch. 625, § 1, 1988, ch. 6, 8§ 1)

Effect of amendment. — The 1988 amend- from date of passage, deleted a comma follow-
tnent, approved Feb. 18, 1988. and effective ing "presence of' in the third sentence.
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Art. 27, § 75 Annotated Code of Maryland

§ 5. Warrani for execution; revocation by Governor; stay
of execution; time of execution.

(@) Issuance and contents of warrant; effect of other proceedings on war-
rant; another warrant after stay ofexecution. — When a person is sentenced
to the punishment of death, the judge orjudges presiding in the court shall, at
the time of passing sentence, make out, sign and issue a warrant directed to
the warden of the Maryland Penitentiary, stating the conviction and sentence
and appointing a week within which the sentence must be executed, and
commanding the said warden to execute the sentence upon seme day within
the week so appointed. If a proceeding is instituted in any federal or State
court to test the validity of the conviction, other than by an appeal to the
Court of Special Appeals or on certiorari in the Court of Appeals, or if a
proceeding is instituted in any State court under 8 75A of this article to
determine the incompetency ofthe defendant, the warrant shall remain in full
force and effect unless the court, in which such proceeding is instituted, shall
pass an order revoking the warrant. In any case in which a stay of execution
has resulted by reason of an appeal to the Court of Special Appeals or on
certiorari in the Court of Appeals after compliance with the requirements of
Title 12 of the Courts Article on appeals in criminal cases and the judgment
has been affirmed, and in any case in which the warrant has been revoked by
the order of a court in a proceeding to test the validity of the conviction and
the conviction has not been set aside, or in a proceeding under § 75A of this
article in which the defendant has been found to be competent, the judge that
imposed the sentence or the judge then presiding in the trial court in which
the sentence was imposed shall make out, sign and issue another warrant of
execution in the manner and to the effect hereinbefore prescribed.

(1988, ch. 6, § 1)

Effect of amendment. As the remainder of the section was not af-
The 1988 amendment, approved Feb. 18, fected by the amendment, it is not se: forth
1988, and effective from date of passage, sub- above,
stituted "§ 75A of this article™ for "§ 75A” two
times in subsection ta).

§ 75A. Incompetent inmates.

(d)  Order declaringinmate competent or incompetent; issuance ofnew -war-
rant; revocation of warrant and modification of sentence: appeal.

(2) Ifthe court finds the inmate to be competent and has previously revoked
the warrant to execute the death sentence pursuant to § 75 (a) of this article,
it shall notify the court in which the sentence of death was impu ed to csr-e a
new warrant for execution.

(@ Power of Governor to stay execution. — This section does not afTe-t" the
power of the Governor to stay execution of a death sentence under § 75 c loi
this article or to commute a sentence under Article 41, t 4-513 of the C:>de.

(1988, ch. 6, § 1)
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Jrimes and Punishments Art. 27, § 73

(2)  Notwithstanding the provisions of paragraph ill of this subsection, a
person may offer these species for sale, trade, barter, import, or exchange to a
public zoo, park, museum, educational institution, or to a person holding valid
State or federal permits for educational, medical, scientific, or exhibition pur-
poses.

(b)  Any person violating this section shall be guilty of a misdemeanor and
upon conviction, in the case of an individual, shall be fined not more than
51,000; or in the case of any person other than an individual, by a fine of not

more than $10,000.
(c Exempted from this section are those species of wildlife not being kept

as household pets and which are individually exempted by a permit issued by
the Department of Natural Resources. (1980. ch. 491; 1981, ch. 406; 1982, ch.

756; 1987, ch. 11. § 1)

Effect of amendment. — The 1987 amend- from date of passage, substituted "section” for
ment, approved Apr 2. 1987. and effective “subsection” in subsection tel.

Death Penalty

§ 71 Conwc ed gers%n sentenced t eath by ?]dmmls ra-
tion % 8as reman ace'wnere Indict-

ment was

If ar. offender, on conviction, may be sentenced to suffer death, the court
before whom such offender ‘hall be tried and convicted, shall sentence him to
suffer death by the administration of a lethal gas; and when a case has been
removed for trial and the party shall be sentenced to death, the court shall
remand him to the place where the indictment was found, where such offender
shall remain in the custody of the sheriff of that county or city for disposition
as hereinafter provided. (An. Code, 1951, $ 502; 1939, § 483; 1924, § 405;
1922, ch. 465, § 1; 1955, ch. 625, § 1)

Cross reference. — See $$ 627 and 628 nf University of Baltimore Luw Review. —
this article. For article "Capital Punishment ... On the

Maryland Law Review. — For article. "A  Way Out?” see 1 I’. Balt. L. Rev. 28 '19711.
Punishment in Search .. a Crime: Standards Cited in State v. 'Vooten, 27 Md. App. 434,
for Capital Punishment in the Luw of Criminal 340 A.2d 308 '1975), aird, 277 Md. 114, 352
Homicide.” see 46 Md. L. Rev. 115 11986". A.2d 829 H976I.

$ 72 Pla< e of inflicting death penalty.

Punishment of death must be inflicted within the walls of the building
hereinafter provided. (An. Code, 1951. S 503; 1939, S 4S4; 1924, I? 406; 1922,

ch. 465, § 2: 1951, ch. 285, $ 484.1
$ 73. Death chamber; conduct of executions.

The arden of the Maryland Penitentiary is hereby authorized and directed
to provide and maintain a permanent death chamber within the confines ot
said penitentiary, and which said death chamber shall have all the necessary



Art. 27, 8 74 Annotated Code of Maryland

appliances for the proper execution of felons by the administration of a lethal
gas. In said death chamber shall be executed all felons upon whom the death
penalty has been imposed, for offenses committed on or after January 1st,
1923. Each execution shall be conducted by the said warden or some assistant
or assistants designated by him. in the presence of. the sheriff of the county or
city where such felon was indicted, the physician of the said penitentiary, or
his assistant, and a number of respectable citizens numbering not less than
six or more than twelve. Counsel for the convict and two ministers of the
gospel may be present. (An. Code, 1951, > 504; 1939, § 485; 1924, S 407;
1922, ch. 465, S 3; 1955, ch. 625. S L.i

§ 74. Custody of felon after sen}ence; notification to Govey-
rior; duty of clerk of court where case removed.

When a person is sentenced to the punishment of death, the judge presiding
in the court at which the conviction takes place, shall cause the said felon to
be taken into custody by the sheriff of the county or city where lie was in-
dicted. and to be held by him in solitary confinement as hereinafter provided
when said felon is in the penitentiary, as long as said felon shall remain
within the custody of the said sheriff, and immediately upon conviction the
clerk of the court where the said felon was indicted shall make out, sign and
deliver to ihe Governor of the State of Maryland, a copy of the docket entries
in said case, showing fully the sentence of the court and the date thereof, and
it shall be the duty of the clerk oft.he court where such sentence is pronounced
in case the indictment therein was procured in another county or city, and the
case removed thereto, to immediately upon conviction and sentence, certify
the proceedings to the clerk of the circuit court from whence said case was
removed and the duty of the clerk ofthe court upon the receipt of the mandate
as to the notification to the Governor, shall be as hereinbefore provided. (An.
Code, 1951, § 505; 1939, S 486; 1924, S 408; 1922, ch. 465, S 4.i

§ 7. Warranf[ for execution; rev?cation py Governor; stay
of execution; time of execution.

@ Issuance and contents of warrant: effect of other proceedings on war-
rant: another warrant after stay ofexecution. — when a person is sentenced
to the punishment of death, the judge orjudges presiding in the court shall, at
the time of passing sentence, make out, sign and issue a warrant directed to
the warden of the Maryland Penitentiary, stating the conviction and sentence
and appointing a week within which the sentence must be executed, and
commanding the said warden to execute the sentence upon some day within
the week so appointed. If a proceeding is instituted in any federal or State
court to test the validity of the conviction, other than by an appeal to the
Court of Special Appeals or on certiorari in the Court of Appeals, or if a
proceeding is instituted in any State court under S 75A to determine the
incompetency of the defendant, the warrant shall remain in full force and
effect unless the court, in which such proceeding is instituted, shall pass an
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Crimes and Punishments Art. 27, § 75

order revoking the warrant. In any case in which a stay of executiun has
resulted by reason of an appeal to the Court of Special Appeals or on certiorari
in the Court of Appeals after compliance with the requirements of Title 12 of
the Courts Article on appeals in criminal cases and the judgment has been
affirmed, and in any case in which the warrant h?s been revoked by the order
ofa court in a proceeding to test the validity of the conviction and the convic-
t n has not been set aside, or in a proceeding under 8 75A in which the
defendant has been found to be competent, the judge that imposed the sen-
tence or the judge then presiding in the trial court in which the sentence was
imposed shall make out. sign and issue another warrant of execution in the
manner and to the effect hereinbefore prescribed.

(b) Revocation of warrant where defendant pregnant. — If, after medical
examination, it shall appear to the satisfaction of the Governor that a female
defendant, sentenced to the punishment of death, is pregnant, the Governor
shall revoke the warrant previously issued for the execution of the defendant.
As soon as the Governor is satisfied that such female defendant is no longer
pregnant, he shall issue forthwith his warrant appointing a week within
which_the sentence must be executed.

(©) Stay ofexecution by GOVernor. — The Governor shall have the power, in
his discretion, to grant a stay for any cause and, upon so doing, hp shall issue
an order revoking the warrant theretofore issued. Thereafter, the sentence
shall not be executed until the Governor shall issue his warrant appointing a
wieek within which the sentence must be executed. )

(d) Notice to warden upon revocation of warrant or stay of execution. —
When a warrant is revoked by an order of court or its execution is stayed, the
clerk of the court by which the warrant is revoked, or the clerk of the court by
which the sentence was imposed in the case of an appeal to the Court of
Special Appeals or on certiorari in the Court of Appeals and the compliance
with the requirements of Title 12 of the Courts Article on appeals in criminal
cases, shall notify the warden forthwith, by telephone if necessary, that said
warrant has been revoked or its execution has been stayed, as the case may
be, and shall transmit forthwith to the warden a certificate that said warrant
has been revoked or its execution stayed. The Governor shall notify the war-
den forthwith of the revocation of a warrant by him.

) Time ofexecution; announcements CONCeMING time. — Each warrant for
the execution of a person sentenced to suffer the death penalty shall appoint a
week within which the sentence must be executed, and shall command the
warden to execute the sentence upon some day within the week so appointed.
The week so appointed must begin not less than four (4) weeks and not more
than eight <8>weeks after the issuance of the warrant. The time of the execu-
tion within such week shall be left to the discretion of the warden of the
Maryland Penitentiary. No previous announcement of the day or hour of the
execution shall be made except to the persons who shall be invited or permit-
ted to be present at the execution, as hereinbefore provided. (An. Code. 1951,
$ 507; 1951, ch. 285, $4S7A; 1958, ch. 25: 1976, ch. 472, $ 6; 1981, ch. 2. S 3;
1982. ch. 770, $ 4; 1987, ch. 418.)
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Art. 27. § 75A Annotated Code of Maryland

Effect of nmcndnicnt.  The 1987 amend- Editor's note. Section 2. ch Ils. Acts
ment. effective -1"1 i. 19*7. rewrote the sec- 19*7 provide-, that ‘this act chall apply to ail
ond ami third sentences of subsection «a'. and inmates under sentence of death on July 1,
deleted funnel subsection d and redesiitnated 1987 and those defendants sentenced to death
the remaiMinc ubsections accordingly. after July 1. 1987."

(@  Definitions. — In this section, the following words have the meanings
indicated:

111"Inmate” means an individual who has been convicted of murder and
sentenced to death: and

(2) (ii "Incompetent” means the state of mind of an inmate who. as a result
of a mental disorder or mental retardation. lacks awareness:

1 Of the fact of his or her impending execution; and

2. He or she is to be executed for the crime of murder.

(i) An inmate is not incompetent merely because his or her competence is
dependent upon caontinuing treatment, including the use of medication.

«) Execution ofincompetent inmate prohibited. — The State rrry not exe-
cute the death sentence against an inmate who has become :.icompetent.

(© Petition alleging incompetence and seeking revocation of warrant; rep-
resentation ofinmate; proceedings to determine comipetency. —ill The follow-
ing individuals may file a petition alleging that an inmate is incompetent and
seeking to revoke the warrant to execute the death sentence against the
inmate:

(i) The inmate;

(iil If the inmate is represented by counsel, counsel for the inmate; or

(iiil If the inmate is not represented by counsel, any other person on the
inmate's behalf.

(& The petition shall be filed in the circuit court of the county in which the
inmate is confined.

(3) The petition must be accompanied by an affidavit of at least one psychi-
atrist, based, at least in part, on personal examination, attesting:

(i) That, in the pyschiatrist's medical opinion, the inmate is incompetent;
and

(i) The pertinent facts on w'hich the opinion is based.

(4) A copy of the petition shall be served on the Attorney General and the
Office of the State’s Attorney who prosecuted the inmate, in accordance with
the service requirements of the Maryland Rules.

(51 Unless the inmate is already represented by counsel, the court shall
promptly appoint the public defender, or. if the public defender for good cause
declines representation, other counsel to represent the inmate in the proceed-
ing.

16>Unless the State stipulates to the inmate's incompetence, it shall cause
the inmate to be examined and evaluated by one or more psychiatrists of its
choosing.

(71 The inmate is entitled to be independently examined by a psychiatrist of
the inmate's choosing, provided the request is reasonable and timely made.
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27, § T75A

Crimes and Punishments Art.

<8> Unless, with the court's approval, the parties waive a hearing, the ad-
ministrative judge of the court shall designate a time for an evidentiary hear-
ing to determine the inmate's competence. The hearing shall pe held without
a jury in court, at the place where the inmate is confined, or at any other
convenient place.

i9i At tne hearing, the inmate:

(D Subject to the reasonable restrictions related to the inmate's condition,
has the right to be present:

(i) Has the right through counsel to offer evidence, cross-examine wit-
nesses against the inmate, and make argument; and

(iii) Has the burden of establishing incompetence by a preponderance of the

evidence.

) Order declaring inmate competent or incompetent; issuance ofnew war-
rant; revocation of warrant and modification of sentence; appeal. — (1) The
court shall enter an order declaring the inrr.ate to be competent or incompe-
tent and stating the findings on which the conclusion is based.

(2) Trthe court finds the inmate to be competent and has previously revoked
the warrant to execute the death sentence pursuant to ii 75 (ai, it shall notify
the court in which the sentence of death was imposed to issue a new warrant
for execution.

(3) If the court finds the inmate to be incompetent it shall revoke the war-
rant to execute the death sentence and remand the case to the court in which
the sentence of death was imposed, which shall strike the sentence of death
and enter in its place a sentence of life imprisonment without the possibility
of parole. The sentence shall be mandatory and may not be suspended, in
whole or in part.

(4) There is no right of appeal from the court's order. However, either party
may seek review in the Court of Appeals by filing an application for leave to
appeal in accordance with the Maryland Rules.

() Subsequent petition by inmate. — (1) Not earlier than 6 months after a
finding of com}. Rence. the inmate may petition the court for a reJetermina-
tion of compete ce.

(2) A petition under this subsection must be accompanied by an affidavit of
at least one psychiatrist, based, at least in part, on personal examination,
attesting:

(i) That, in the psychiatrists medical opinion, the inmate is incompetent;

(i) That the incompetence arose since the prior finding of competence; and

(iii) The pertinent facts on which each opinion is based, including the facts
that show the change in the inmate's condition since the prior finding.

(3) Proceedings on a petition under this subsection shall be in accordance
with subsections _ic,» and *t» of this section.

ifi Forms ofpetitions and pleadings; procedure. —The form of petitions and
all other pleadings, and except as otherwise provided in this section, the
procedures to be followed hy the circuit court in determining competency or
incompetency and hy the Court of Appeals in reviewing applications for leave
to appeal shall be as specified in the Maryland Rules.



Art. 27, § 76 Annotated Code ok Maryland

<gi Power or Governor to stay execution. —This section does not affect the
power of the Governor to stay execution of a death sentence under S 75 ic> of
this article or to commute a sentence under Article 41. S 4-603 of the Code

11987. ch. 418.)

Editor’s note. — Section i!. ch 418. Acts Section .1 of eh 418 provides that the act
1987. provides that "this act shall appl> to all  shall take ell'ect duly 1. 1987.
inmates under sentence Of death on July 1
1987 and those defendants sentenced tn denlli
alter July 1, 1987."

§ 76. Custody of convict aftersentence CI'[¥ or county. not
assessable for expense of defention in peniten-
tiary or other State institutions.

Immediately upon sentence of death being pronounced upon any convict by
any court of this State, the convict shall be taken into custody by the sheriff of
the county or city wherein he was indicted, and held by him under such guard
or guards as the sheriff shall determine to be necessary, and as soon thereaf-
ter as possible, said convict shall be, by the said sheriff delivered to thewar-
den of the Maryland Penitentiary, to await the execution of his sentence by
the said warden as aforesaid. No expense incident to the detention of the said
convict in the Maryland Penitentiary, including the expense of guarding,
lodging, feeding, clothing and caring for such convict, shall be assessed
against, billed to or paid by the county commissioners of the county where
said convict was indicted, or the Mayor and City Council of Baltimore, if
indicted in Baltimore City.

No expense incident to the guarding, lodging, feeding, clothing and caring
for any person sentenced to any State institution shall be assessed against,
billed to or paid by the county commissioners of the county where such person
was indicted, or the Mayor and City Council of Baltimore, if indicted in Balti-
more City, irrespectively of wh-.her or not the judgment, upon which such
sentence is imposed, is thereafter reversed. (An. Code, 1951, S 508; 1939.
8§ 488; 1924, § 410; 1922, ch. 465, S 6; 1933, Sp. Sess., ch. 100; 1966, ch. 386.

§ 77. Service of notice of reprieve or stay of execution; ser
vice .of mandate of court In subseq uentﬁ
%:relgiimgs proceedmgs upon resentencing;

Should the condemned felon, while in the custody of the warden of the
Maryland Penitentiary or the sheriff of the county or city where he was in-
dicted. be granted a reprieve by the Governor, or should the execution of the
sentence be stayed by any competent judicial proceeding, notice of such re-
prieve or stay of execution shall be served upon the said warden or sheriff, as
well as upon the condemned felon, and the said warden or sheriff shall yield
obedience to the same, and said felon shall remain in the custody of said
warden or sheriff where he happens to be at the time of that notice. In any
subsequent proceeding the mandate of the court having regard to the con-
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demned felon shall be served upon the warden or sheriff, then having said
felon in custody, as well as the said felon. Should the said felon be resentenced
by the court, then the proceedings shall be as hereinbefore provided under the
original sentence. Should a new trial be granted such condemned felon after
he has been conveyed t? the penitentiary, then he shall be conveyed back to
the place of trial by such guard or guards as the warden may direct, their
expenses to be paid as is now provided by law for the conveyance of convicts to
the house of correction. (An. Code, 1951, § 509; 1939, § 489; 1924, § 411,

1922, ch. 465, § 7.
§ 78. Disposition of hody after execution.

Upon application of the relatives of the person convicted, the body after
execution shall be returned to their address and at their cost, otherwise burial
shall be provided for as said warden shall arrange and determine. (An. Code,
1951, § 510; 1939, § 490; 1924, § 412; 1922, ch. 465, 8§ 8; 1966, ch. 386.)

§ 79. Certificate of execution.

The warden aforesaid must prepare and sign a certificate, setting forth the
time and place of execution, and that the execution was conducted in confor-
mity to the sentence of the court, and the provisions of this subtitle, and must
request all the persons present and witnessing the execution to sign said
certificate. He must cause such certificate to be filed, within ten days after the
execution, in the office of the clerk of the court in which the felon was in-
dicted. (An. Code, 1951, § 511; 1939, 8§ 491; 1924, § 413; 1922, ch. 465, § 9.)

Debt Adjusting

§ 79A. Prohibited; exceptions.

(a) For the purpose of this section, "debt, adjusting” means the making of a
contract, expressed or implied, with a particular debtor whereby the debtor
agrees to pay a certain amount of money periodically to the person engaged in
the debt adjusting business, who shall for a consideration distribute the same
among certain specified creditors in accordance with a plan agreed upon.

(b) Whoever shall engage in the business of debt adjusting shall be guilty of
a misdemeanor and upon conviction thereof shall be fined not more than five
hundred ($500.00) dollars, or be imprisoned not more than six months, or
both.

() Nothing in this section applies to the following when engaged in the
regular course of their respective business and professions:

(1) Attorneys at law.

(2) Banks and fiduciaries, as duly authorized and admitted to transact busi-
ness in this State and performing credit and financial adjusting service in the
regular course of their principal business.

(3) Title insurers and abstract companies, while doing an escrow business.

(4> Judicial officers or others acting under court orders.
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8§ 99—19-49. Execution of death sentence—time fixed—copy
of sentence delivered to sheriff.

When any defendant shall be sentenced io the punishment of
death, the court shall appoint a day for the execution of the
sentence, not less than four nor more than eight weeks from the
date of the sentence; and, unless the sentence be suspended, the
clerk of the court shall deliver to the sheriff of the county a copy
of such sentence, under the seal of the court, which shall be his
warrant for executing the convict.

SOURCES: Codes, Hutchinson's 1848, ch. 64, art. 12, Title 2 (10); 1857, ch.

64, art. 309; 1871, 82810; 1880, 8§3085; 1892, § 1442; 1906, 8§1515;
Hemingway's 1917, § 1273; 1930, § 1296; 1942, § 2539.

Cross references—
As to naming of day of execution by supreme court following affirmance of

judgment of conviction punishable by death, s™e §99-35-135.

Research end Practice References—
21 Am Jur 2d, Criminal Law §596.
24B CJS, Criminal Law § 2001.

ALR Annotations—
Effect of permitting day fixed for execution to pass without carrying out

sentence. 34 ALR 314.

JUDICIAL DECISIONS

As to the date of execution, it has prescribing the time within which such
been the policy of the supreme court dates are to be designated by the trial
to fix such dates not less than four or courts. McGee v State. 50 So 2d 383,
more than eight weeks from the an- cert den 340 US 950, 95 L Ed 685, 71
nounccment of the date in conformity cr, 559
with this section [Code 1942, § 2539]

§99-19-51. Execution of death sentence—Ilethal gas to be
used.

The manner of inflicting the punishment of death shall be by
lethal gas, that is, by causing the person sentenced to suffer the
death penalty to be placed in a properly constructed gas chamber,
and then causing said gas chamber to be filled with a lethal gas
commonly used in the execution of persons sentenced to suffer
the death penalty, and the person placed therein allowed to
remain a sufficient length of time to cause death.

SOURCES: Codes, Hutchinson’s 1848, ch. 64, art. 12, Title 2 (24); 1857, ch.
64, art. 323; 1871, §2816; 1880, §3091; 1892, § 1447; 1906, §1520;
Hemingway's 1917, § 1282; 1930, § 1307; 1942, §2550; Laws, 1940, ch.
242; 1954, ch. 220, 8§ 1, eff December 31, 1954.

Research and Practice References—
21 Am Jur 2d, Criminal Law § 598.
24B CJS, Criminal Law § 2002.
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ALR Annotations—
Manner of inflicting death sentence as cruel or unusual punishment

1452.

30 ite
LK

JUDICIAL DECISIONS
W here prior to the date of execution law. Childress v State. | So 2d 494
set for the defendant, the method WL,,r,,
thereof was changed from hanging to riln:_

electrocution by means of an electric , , ¢ 0 0 mfhetion of
chair but no chair had as yet been ca _penalty, the law was not an ex

obtained when such date arrived, re- f)osl *act™ law as to persons who were
sentencing and fixing another date for sentenced to death before the enact-
the execution was not a taking of de- ment of statute. Wetzi' v Wiggins (M)

fendant’s life without due process of So 2d 469.

I , condemned a

8 99—19-53. Execution of death sentence—state execu-
tioner.

The state executioner, or his duly authorized representative, is
hereby designated to supervise the operation of the lethal gas
chamber, as the same is hereby provided. The state executioner
shall receive for his services in connection therewith compensation
in the sum of two hundred fifty dollars ($250.00) for each such
execution, to be paid by the county where the crime was commit-
ted. The county of conviction shall likewise pay the fees of the
attending physician or physicians in attendance. From the fee paid
the executioner, he shall pay his deputy and other assistants
required to assist in the operation of the gas chamber.

The state executioner shall b- custodian of the lethal gas
chamber. All expenses for the maintenance and protection of the
property, together with operating expenses, which as a practical
matter cannot be allocated to the county of conviction, shall be
paid out of funds designated by law for that purpose or out of the
general support fund of the Mississippi State Penitentiary.

The governor shall appoint the official state executioner who
shall serve at the pleasure of the governor and until his successor
shall have been duly appointed to replace him.

SOURCES: Codes, 1942, § 2555; Laws, 1940, ch. 242; 1954, ch. 220, §3; 1954,
Ex. ch. 33, §2; 1955, Ex. ch. 41, §2; 1968, ch. 361, §62, eff from and after

January 1, 1972.

§99-19-55. Execution of death sentence—procedure—wit-
nesses—certificate of execution—disposition of body.

(1) Whenever any person shall be condemned to suffer death by
lethal gas for any crime for which such person shall have been
convicted in any court of any county of this state, such punishment
shall be inflicted within the confines of the maxium security cell
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block housing the lethal gas chamber at the state penitentiary at
Parchman, Mississippi. Any person convicted of a capital offense
wherein the death sentence has been imposed shall be immedi-
ately transported to the maximum security cell block at the state
penitentiary; and, upon final affirmance of his conviction, the
punishment shall be there imposed in the lethal gas chamber. The
state executioner or his duly authorized deputy shall supervise and

perform such execution.

(2) When a person is sentenced to suffer death by lethal gas, it
shall be the duty of the clerk of the court to deliver forthwith to
the sheriff of the county of conviction a warrant for the execution
of the condemned person. It shall be the duty of the sheriff of the
county forthwith to notify the state executioner of the date of the
execution and it shall be the duty of the said state executioner, or
any person deputized by him in writing, in the event of his
physical disability, as hereinafter provided, to be present at such
execution, to perform the same, and have general supervision over
said execution. In addition to the above designated persons, the
state executioner, by at least three (3) days' previous notice, shall
secure the presence at such execution of the sheriff, or his deputy,
of the county of conviction, two physicians and bona fide members
of the press, not to exceed eight (8) in number, and at the request
of the condemned, such ministers of the gospel, not exceeding
two (2), as said condemned person shall name. The executioner
shall also name to be present at the execution such officers or
guards as may be deemed by him to be necessary to insure proper
security. No other persons shall be permitted to witness the
execution, except the sheriff may permit two (2) members of the
condemned person’s immediate family as witnesses, if they so
request. Provided, further, that the governor may, for good cause
shown, permit two (2) additional persons of good and reputable
character to witness an execution. No person shall be allowed to
take photographs of any type during the execution. The absence
of the sheriff, or deputy, after due notice to attend, shall not delay
the execution; and the execution may proceed with one attending
physician, if it is not practical for two physicians to be secured.

(3)  The state executioner, or his duly authorized representative,
the sheriff, or his deputy, of the county of conviction, and the
physician or physicians who witnessed such execution shall pre-
pare and sign officially a certificate setting forth the lime and place
thereof and that such criminal was then and there executed in
conformity to the sentence of :he court .ind the provisions of
sections 99-19-51 to 99-19-55, and shall procure the signatures

of the other public officers and persons who witnessed such
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execution, which certificate shall be filed with the clerk of k
court where the conviction of the criminal was had, and the cl i
shall subjoin the certificate to the record of the conviction h
sentence.

4 The body of the person so executed shall be releas >i
immediately by the state executioner, or his duly authorized
representative, to the relatives of the dead person, or to such
friends as may claim the body. The sheriff of the county Of
conviction shall have sole charge of burial in the event the body is
not claimed as aforesaid, and his discretion in the premises shall
be final. The county of conviction shall bear the reasonable
expense of burial in the event the body is not claimed by relatives
or friends.

SOURCES: Codes, Hutchinson’s 1848, ch. 64, art. 12, Title 2 (25); 1857 ch
64, art. 324; 1871, §2817; 1880, §3092; 1892, § 1448; 1906, §159]j!
Hemingway’s 1917, § 1283; 1930, § 1308; 1942, §2551; Laws, 1924 ch
229; 1940, ch. 242; 1954, ch. 220, § 2; 1954, Ex. ch. 33, § 1; 1955, Ex ch'

41, 81.
Research and Practice References -

21 Am Jur 2d, Criminal Law 88 595, 596, 598.
24B CJS, Criminal Law 8§ 2002, 2003.

8§99-19-57. Execution of death sentence—suspension oOf
senter.ee when convict is insane or pregnant.

If the sheriff shall, at any time, be satisfied that any convict in
his custody under sentence of death is insane, or that any female
convict under like sentence is pregnant, he shall with concurrence
of the judge of the circuit court, or of the chancellor, or -the
president of the board of supervisors in the absence of the circuit
judge, summons six physicians if such can be found, and if not,
other discreet and experienced freeholders and electors of said
county, to make up an inquest to inquire into such insanity or
pregnancy, as the case may be. The sheriff shall summons and
swear all nececsary witnesses and the jury and sheriff after full
examination shall certify under their hand what the truth may be
in relation to the alleged insanity or pregnancy, and in case such
convict shall be found insane or pregnant, the sheriff shall imme-
diately transmit the verdict of the jury to the governor anl
suspend execution of the sentence until the governor shall be
oatisfied of the sanity of said convict, or that the convict is not or
is no longer pregnant. In case such convict shall be found insane
the sheriff shall immediately transmit and deliver said convict to
the state insane asylum, and a copy of the verdict of the jury and
sheriff which made up an inquest to inquire into the sanity of said
convict shall be sufficient authority for the director of the state
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insane asylum to receive said convict as an inmate of said institu-
tion, and when the direc v of the insane asylum co certifies to the
governor that he is satisfied of the sanity of the convict, and the
governor is so satisfied of the sanity of the convict, the governor
shall order the sheriff to return said convict to the county where
the "me was committed, and shall order, by his warrant to the
sheriff, the execution of the convict on a day to be therein
appointed by the governor according to the sentence and judg-
ment of the court.

SOURCES: Codes, Hutchinson’s 1848, ch. 64, art. 12, Title 2 (15-21); 1857, ch.

64, art. 326; 1871, §2819; 1880, 8§3094; 1892, j 1450; 1906, § 1523;
Hemingway’s 1917, § 1285; 1930, §1310; 1942, §2558; Laws, 1926, ch.
186.

Research and Practice References—
21 Am Jur 2d, Criminal Law §§ 75 et seq.
24 CJS, Criminal Law § 1619.

ALR Annotations—
Test of present insanity which will prevent trial for crime or punishment after
conviction. 3 ALR 94.

JUDICIAL DECISIONS

that he was insane, the trial judge

This section [Code 1942, § 2558] is
before whom the accused was con-

not the exclusive remedy to have exe-

cution of convicted murderer stayed on
the ground that he was insane. Mussel-
white v State, 215 M 363, 60 So 2d
807.

On petition to stay execution of a
murderer on the ground that he was
insane, technical perfection of pleading
was not required. Musselwhite v State,
215 M 363, 60 So 2d 807.

On a petition for stay of execution of
a convicted murderer on the ground

victed and sentenced, should not have
limited the stay of execution to periods
pending appeal but should have stayed
execution until the convicted murderer
should be adjudged sane. Musselwhite
v State, 215 M 363, 60 So 2d 807.

In proceeding for order fixing date
for execution of death sentence, con-
vict could present answer or sugges-
tion of insanity. Lewis v State. 155 M
810, 125 So 419.

8§ 99—49-59. Execution of death sentence—procedure when
exe ution does not take place as ordered.

Whenever, from any cause, a convict under sentence of death
shall not have been executed according to the order and judgment
of ihe court, and the same shall stand in force and unreversed, the
circuit court where such sentence was pronounced, on the applica-
tion of the state, shall issue a writ of habeas corpus to bring the
convict before the court, or if the convict be at large, shall issue a
warrant for his apprehension, and upon the convict being brought
before the court, and there be not a legal reason against the
execution of the sentence, the court shall issue a warrant to the

sheriff of the proper county, reciting the facts, and commanding
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the sheriff, on a day to be named in said warrant, to execute the

sentence according to law, which the sheriff shall accordingly do *

SOURCES: Codes,

64, art. 327; 1871, §2820;

Research and Practice References—
21 Am Jur 2d, Criminal Law § 597.
24 CJS, Criminal ljiv § 1614.

ALR Annotations—

Effect of permitting day fixed for execution to pass

sentence. 34 ALR 314.

Hutchinson’s 1848, ch. 64, art.
1880,
Hemingway’s 1917, § 1286; F30, § 1311; 1942, § 2559.

12. Title 2 (22)* |
§1451; 1906 Sim 5'
s

§3095; 1892,

without earning out

JUDICIAL DECISIONS

1. In general.
2. Reasons for delay of execution.

I. In general

This section [Code 1942, 8§ 2559]
must be construed so as to fit harmoni-
ously into the system of which it is a
part. Simmons v State, 197 NI 326, 20
So 2d 64 (writ of certiorari denied in
324 US 821, 89 L Ed 1391. 65 S Ct
590).

The statute is but declaratory of the
common law. Like proceedings can be
had in cases not capital. Ex parte Bell,
56 M 282.

State supreme court, which had not
issued mandate to trial court upon its
affirmance of murder conviction impos-
ing death sentence, the date for which
had passed before dismissal of appeal
by federal supreme court, still had ju-
risdiction of the case and the power to
fix a new date therefor. Wood v State,
198 M 503. 23 So 2d 264.

Where, after mandate of supreme
court had been issued and filed in the
court below directing it to proceed
with the execution ofjudgment affirm-
ing rape conviction, stay of execution
for 60 days was granted to permit
defendant to apply to the Supreme
Court of the United States for a re-
view, but application therefor was not
made within such time, trial court was
authorized by this section [Code 1942,
§ 2559] to fix another date for the

612

execution of death sentence. Simmons
v State. 196 M 102. 16 So 2d 617
Where Mississippi Supreme Couri

affirmed murder conviction but failed
to issue mandate to the court below,
and the federal supreme court uis-
missed an appeal and its mandate was
issued and filed wilh the clerk of the
Mississippi Supreme Court, the latter
still had jurisdiction, the date fixed for
execution of the death sentence having
passed, to fix a new date fui the execu-
tion thereof. Thornton v State, 196 M
643, 20 So 2d 70.

Where a conviction for a murder
imposing the death sentence had been
affirmed by the supreme court, fact
that respondent was endeavoring to
appeal from the judgment of ihe fed-
eral district court denying his applica-
tion of a writ of habeas corpus and
remanding him to the possession of
the superintendent of the state peni-
tentiary, did not prohibit the state su-
preme court from setting another exe-

cution date where respondent had
failed to secure a writ of probable
cause required bs 28 USC §2255.

Goldsby v State. 233 M 338, 102 So 2d
215.

A circuit judge
authority, under
1942, § 2559] to

in vacation has no
this section [Code
fix a day for the

execution of a sentence. Simmons v
State, 196 M 305. 17 So 2d 798.
The governor can grant a retpr’e

and fix a later day for the execution- In
such case no order of court under ‘he
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What constitutes "newly discovered evidence™ within meaning of Rule 33 of Federal Rules of
Criminal Procedure relating to motionB for new trial. 44 ALR Fed 13.

Time limitations in connection with motions for new trial under Rule 33 of Federal Rules of
Criminal Procedure. 51 ALR Fed 482. \

What standard, regarding necessity for change of trial result, applies in granting new trial
pursuant to Rule 33 of Federal Rules of Criminal Procedure for newly discovered evidence of
false testimony by prosecution witness. 59 ALR Fed 657.

JUDICIAL DECISIONS

2. Grounds for new trial District attorney’s statement on voir dire,
to the effect that trial would not be like one
on television and that the jurors could not
expect the defendant to confess, was not such
improper comment on defendant’s right not to
testify as to require a new trial. Bridgeforth v

Conflict of interest on part of assistant dis-
trict attorney who prosecutes cause after hav-
ing previously counseled defendant in same
matter while attorney was in private practice
is ground for new trial notwithstanding defen-
dant’s failure to object at outset of trial. Gray  State (1986, Miss) 498 So 2d 796.

v State (1985, Miss) 469 So 2d 1252.

§ V179 New trials—grant or refusal assignable for error.

Cross references—
As to new trials, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 5.16.

ALR Annotations—
Appeal by state of order granting new trial in criminal case. 95 ALR3d 596.

Disruptive conduct of spectators in presence of jury during criminal trial as basis for

reversal, new trial, or mistrial. 29 ALR4th 659.
Juror’s reading of newspaper account of trial in state criminal case during its progress as

ground for mistrial, new trial, or reversal. 46 ALR4th 11.

CHAPTER 19

Judgment, Sentence, and Execution

New sections Added

Sec.

99-19-20. Sentence—imposition of fine—payment—imprisonment for nonpayrae”t
—indigent defendants.

99-19-32. Fines and assessments upon persons convicted of offenses punishable by
imprisonment for more than one year; deposit in Criminal Justice F'ha2

99-19-71. Exjunction of misdemeanor conviction occurring prior t0 twency-‘iurd

birthday.
SENTENCING OF HABITUAL CRIMINALS

99-19-31. Sentencing of habitual criminals to maximum term of imprisonmer-C.
99-19-33. Sentencing of habitual criminals to life imprisonment.

99-19-85. Governor’s pardoning power unaffected.

99-19-87. Punishment by death unaffected.

SEPARATE SENTENCING PROCEEDING TO DETERMINE PUNISHMENT IN CAPITAL CASES

99-19-101. Jury to determine punishment in capital cases in separate
proceeding; aggravating and mitigating circumstances to be consider”c.
99-19-103. Instructions; aggravating circumstances shall be designated by jirry cr
writing; effect of jury’s failure to agree on punishment.
99-19-105. Review by supreme court of imposition of death Jjenalty.
99-19-107. Life sentence to be imposed if death penalty held to be unconstrruruir’a-

VICTIM IMPACT STATEMENT ACT

99-19-151. Title.
99-19-153. Declaration of purpose.
99-19-155. Definitions.
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99-19-157. Victim impact statement.

§99-19-3

99-19-159. Victim impart statement to be made available to defense and to prosecu-
tion; statement as factor in sentencing; cooperation of victim not manda-

tory.
99-19-161. Notice to victim prior to sentencing.

s 9-19-1 Change of law not to affect prosecution or punishment of

crime commit

ed prior to chang

€.

JUDICIAL DECISIONS

Under §99-19-1, which provides that no
statutory amendment may affect punishment
for a crime committed prior to its enactment,
a defendant convicted of armed robbery was
properly sentenced to serve a term of 60 years
in prison, pursuant to §97-3-79, which was
amended after defendant’s conviction to pro-
vide for penalty of imprisonment for a term
reasonably expected to be less than life,
rather than imprisonment for any term not
less than three years. Allen v State (1983,
Miss) 440 So 2d 544.

Defendant who committed capital murder
and was originally tried prior to enactment of

§99'19'3. Convictions obtained

current death penalty statute (88 99-19-101 et
seq.) may nonetheless be sentenced to death
under that statute, which does not affect sub-
stance of capital murder law but merely
changes procedure by which capital cases are
to be tried. Jordan v State (1985, Miss) 464 So
2d 475, vacated on other grounds (US) 54
USLW 3728.

Judge must consider alternative sentences
available and in effect at time crime was
committed, and not at time of sentencing,
where subsequent amendment of statute lim-
ited alternatives available. Gardner v State
(1987, Miss) 514 So 2d 292.

only by verdict or guilty plea—no

punishment without legal conviction.

Cross references—

As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, see 8§99-39-1

et seq.

ALR and L Ed Annotations—
Validity of guilty pleas. 25 L Ed 2d 1025.

Enforceability of plea agreement, or plea entered pursuant thereto, with prosecuting attorney
involving immunity from prosecution for other crimes. 43 ALR3d 281.

54

Consideratgqn of accused’s juvenile court record in sentencing for offense committed as adult,
i

Right to withdraw guilty plea in state criminal proceedings where court refuses to grant
concession contemplated by plea bargain. 66 ALR3d 902.

Validity and efficacy of accused’s waiver of unanimous verdict. 97 ALR3d 1253.

Right of prosecutor to withdraw from plea bargain prior to entry of plea. 16 ALR4th 1089.

Sufficiency of court’s statement, before accepting plea of guilty, as to waiver of right to jury
trial being a consequence of such plea. 23 ALR4th 251.

Power of court to increase severity of unlawful sentence—modern status. 28 ALR4th 147.

Power or duty of state court, which has accepted guilty plea, to set aside such plea on its own
initiative prior to sentencing or entry of judgment. 31 ALR4th 504.

Voluntariness of confession as affected by police statements that suspect’s relatives will

benefit by the confession. 51 ALR4th 495.

Prohibition of federal trial judge's participation in plea bargaining negotiations under Rule
II(eX1) of the Federal Rules of Criminal Procedure. 56 ALR Fed 529.

JUDICIAL DECISIONS

State court’s affirmance of a criminal con-
viction, entered on a guilty plea, was vacated
and the case remanded, where the prosecu-
tion, contrary to a "plea bargaining™ agree-
ment, had recommended the maximum sen-
tence and such maximum sentence was im-
posed. Santobello v New York. 404 US 257. 30
L Ed 2d 427, 92 S Ct 495, on remand (1st
Dept) 39 App Div 2d 654. 331 NYS2d 776.

The provisions of §99-19-3 for the convic-
tion of a person upon "a confession of his

|20 Mu* Supp)

guilt in open court or by admitting the truth
of the charge against him" apply only when
the confession or admission is made to the
charge for which the defendant is then being
tried. Thus, in a prosecution of two defen-
dants under §99-35-1 for spotlighting deer
following their conviction in a justice of the
peace court, the circuit court erred in convict-
ing them of unlawfully hunting from a public
road based upon admissions or confessions
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§ 99-19-3

made during trial where the only offense for
which they were on trial was that of spot-

§99-19-5. Findings ofjury.

Cross references—

Procedure

lighting deer. Sanchez v State (1980, Miss)

So 2d 624.

As to verdicts, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 5.14.

ALR Annotations—

Comment Note.—Impossibility of consummation of substantive crime as defense in criminal

prosecution for conspiracy or attempt to commit crime. 37 ALR3d 375.
Modern status of law regarding cure of error, in instruction as to one offense, by conviction of

higher or lesser offense. 15 ALR4th 118.

JUDICIAL DECISIONS

1. In general

On indictment for any offense the jury may
find the defendant guilty of the offense as
charged or of attempt to commit the same
offense or may find him guilty of an inferior
offense, or other offense, the commission of
which is necessarily included in the offense
with which he is charged in the indictment,
whether the same be a felony or misde-
meanor, without any additional count in the
indictment for that purpose. Crocker v State,
272 So 2d 664.

On indictment for any offense the jury may
find the defendant guilty of the offense as
charged or any attempt to commit the same
offense or may find him guilty of an inferior
offense. Callahan v State (1982, Miss) 419 So
2d 166.

3. Lesser included offenses
Under the provisions of Code 1942, § 2523, a
defendant indicted for armed robbery may
properly be tried and convicted for robbery.
Auman v State, 271 So 2d 427.
The charge of possession and delivery of
marijuana is a constituent part of the charge

of the sale of marijuana. Jones v State, 279 So
2d 650.

In a prosecution for robbery, it was not
error for the trial court to refuse the defen-
dant’s requested instruction on the lessor in-
cluded offense of assault and battery where
the requested instruction ignored the charge
of robbery and the evidence supporting that
charge, and the evidence in the case was such
that no fair-minded jury could have reached
any other conclusion than that the defendant
was guilty of robbery beyond a reasonable
doubt. Presley v State (Miss) 321 So 2d 309.

A simple assault is a constituent or lesser
included offense of aggravated assault. Calla-
han v State (1982, Miss) 419 So 2d 165.

The fact that a defendant has been indicted
for capital murder does not preclude the trial
court’s giving instructions on lesser-included
offenses of murder and manslaughter where,
under the evidence, a reasonable jury could
find the defendant not guilty of capital mur-
der but guilty of one of the lesser-included
offenses. Harveston v State (1986, Miss) 493
So 2d 365.

§99-19-7. Verdict as to some, disagreement as to other defendants.

Cross references—

As to verdicts and disagreements, see Miss.

Practice, Rule 5.14.

Research and Practice References—

Uniform Criminal Rules of Circuit Court

Young, Trial Handbook for Mississippi Lawyers § 36:1.

§99-19-9. No special form of verdict required.

Research and Practice References—
76 Am Jur 2d, Trial 88 1142 et seq.

Young, Trial Handbook for Mississippi Lawyers 8§ 36:1, 36:2.

§99—d%ell Verdict may be reformed at the bar

ctive.

Cross references—

If informal or

As to defective verdicts, see Miss. Uniform Criminal Rules of Circuit Court Practice. Rule

5.14.
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Judgment, Sentence, etc.

Research and Practice References—
76 Am Jur 2d, Trial 8§ 1208 et seq.

§99-19-13 Repealed by Laws, 1974, ch. 576, §9, e» from and after
passage (approved April 23, 1974).

Cross references—

As to provisions that a jury is to determined punishment in capital cases in separate
sentencing proceeding, see § 99-19-101.
ALR and L Ed Annotations—

Admissibility ol expert testimony as to appropriate punishment for convicted defendant. 47
ALRA4th 1069.

§99-19-15. Sentence—felon under age sixteen.

Cross references—
As to inapplicability of Mississippi Rules of Evidence in sentencing proceedings, see M.R.E.

1101.
As to sentencing, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rules 6.00 et

§99—13—17 Sentence—when recelvmg stolen. goods false pretenses
mbezzement may be punished as petitlarceny.

Cross references—
As to sentencing, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rules 6.00 et

seq.

ALR and L Ed Annotations—
What constitutes "constructive™ possession of stolen property to establish requisite element

of possession supporting offense of receiving stolen property. 30 ALR4th 488.

JUDICIAL DECISIONS

sworn out in justice court, value of property
was set at $90, while at trial testimony re-
garding value of stolen property was inconsis-
tent. Dulin v State (1987, Miss) 507 So 2d 897.

Evidence was insufficient to support finding
beyond reasonable doubt that value of stolen
property was in excess of $100; therefore,
defendant should have been sentenced for
offense of petit larceny, where in affidavit

99-19-19 Repealed by Laws, 1979, ch. 501, §4, eff from and after April
18, 1979.

§99-19-20 Sentence—imposition of fine—payment—imprisonment
for nonpayment—indigent defendants.

(1) When any court sentences a defendant to pay a fine, the court may order
(@ that the fine be paid immediately, or (b) that the fine be paid in install-
ments to the clerk of said court or to the judge, if there be no clerk, or (c) that
payment of the fine be a condition of probation, or (d) that the defendant be
required to work on public property for public benefit under the direction of
the sheriff for a specific number of hours, or (e) any combination of the above.

(2) The defendant may be imprisoned until the fine is paid if the defendant
is financially able to pay a fine and the court so finds, subject to the limita-
tions hereinafter set out. The defendant shall not be imprisoned if the defen-
dant is financially unable to pay a fine and so states to the court in writing,
under oath, afer sentence is pronounced, and the court so finds, except if the
defendant is financially unable to pay a fine and such defendant failed or
refused to comply with a prior sentence as specified in subsection (1) of this
section, the defendant may be imprisoned.

[21 Miu Supp! 211



Criminal Procedure

§ 99-19-20

This subsection shall be limited as follows:

(@ In no event shall such period of imprisonment exceed one ((1
for each ten dollars ($10.00) of the fine.

(b) If a sentence of imprisonment, as well as a fine, were imposed, the agr”.
gate of such term for nonpayment of a fine and the original sentence r/
imprisonment shall not exceed the maximum authorized term of imprison,
ment.

(c) Credit shall be earned for work performed under subsection (I><d>aco
at the rate of the highest current federal minimum wage.

(3)  Periods of confinement imposed for nonpayment of two (2) or more ice*
shall run consecutively unlens specified by the court to run concurt-entlj-

SOURCES: Laws, 1979, ch. 501, § 1, eff from and after passage (approved April IS, Ii'Ti.

Cross references—

As to imposition of fine on persons convicted of offenses punishable by more than | yesr ¢/
imprisonment, see §99-19-32.

As to the utilization of a program of public service in the implementation of the prcrrismna 4"

this section, see § 21-23-7.
As tosentencing, see Miss. Uniform Crimiinal Rules of Circuit Court Practice, Rules 6 00 en se:

Research and Practice References—

1979 Mississippi Supreme Court Review: Criminal Law and Procedure. 50 Miss L 'V

December 1979.

ALR and L Ed Annotations—

Right to apply cash bail to payment of fine. 92 ALR 1084.
Indigency of offender as affecting validity or imprisonment as alternative to payment -x imt-

31 ALR3d 926.

Admissibility of expert testimony as to appropriate punishment for convicted defendant-

ALR4th 1069.

JUDICIAL DECISIONS

Under 899-19-20, a defendant could not be
imprisoned for failure to pay a lawfully im-
posed fine, where he was financially unable to
do so and the trial court so found; moreover,
the trial court had no authority to alter de-
fendant’s $45,000 fine; however, the court
could require defendant to perform public
service, or it could establish a realistic install-
ment plan for the payment of the fine. Cassi-
bry v State (1984, Miss) 453 So 2d 1298.

If, after a defendant has compossess: me
sentence, the Department of Corremnms at-
tempts to keep him incarcerated for failure vt
pay a fine, then the trial court must -ux*?
mine at that time whether he is fearanai?
able to pay the fine and, if not, muse
and apply one of the alternatives t¢ msr-a-.--
ment set out in § 99-19-20. Lee v Stttrte Zxfr.--
Miss) 457 So 2d 920.

JUDICIAL DECISIONS UNDER FORMER §99-19-19

A violation of the equal protection clause of
the Fourteenth Amendment inheres in jailing
an indigent for failing to make immediate
payment of any fine, whether or not the fine
is accompanied by ajail terra, and whether or
not the jail term of the indige-' extends
beyond the maximum term that may be im-
posed on a person willing and able to pay a
fine, for the constitution prohibits the state
from imposing a fine as a sentence and then
converting it into a jail term because the

212

defendant is unable to pay the finis .c. 5i.i
forthwith. Tate v Short, 401 US 395.

2d 130, 91 S Ct 668, on remand (Tex

471 S\vad 404.

The imprisonment of an indigent, vkrwxmsi
of nine traffic offenses which were pinnisrt&n.e-
by fines only, for inability to pay -ne 5rv<s
totalling $425, constituted an invidicuf tts-
crimination in violation of the equai.
tion clause of the Fourteenth Am<emr-err-
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Tate v Short. 401 US 395, 28 L Ed 2d 130, 91
S Ct 668, on remand (Tex Crim) 471 Sw2d
404.

S$99-19-21

the defendant could never have been required
to remam in jail longer than 30 days which
was the statutory maximum period of confine-

ment for the crime of which convicted. Mc-
Kinney v State, 260 So 2d 444.

The trial court did not err in committing
the defendant to jail for nonpayment of a fine,
where, by the imposition of the fine of $100.

§90-19-21 Sentenc?-pnson terms to run consecutively unless im-
posed concurrently.

When a person is sentenced to imprisonment on two (2) or more convic-
tions, the imprisonment on the second, or each subsequent conviction shall,
in the discretion of the court, commence either at the termination of the
imprisonment for the preceding conviction or run concurrently with the

preceding conviction.

SOURCES: Laws, 1983, ch. 333, eff from and after passage (approved March 14, 1983).

Cross references—

As to sentencing, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rules 6.00 et

seq.

ALR and L Ed Annotations—

Single act affecting multiple victims as constituting multiple assaults or homicides. 8 ALR4th

960.

Propriety of imposing consecutive sentences upon convictions, under federal statutes, of
unlawful receipt, transportation, or making and possession of same firearm. 55 ALR Fed 633.

JUDICIAL DECISIONS

Defendant’s sentences for four seoarate con-
victions were to run consecutively and not
concurrently since none of the four judgments
specified how they were to run. Maycock v
Reed (Miss) 328 So 2d 349.

In a prosecution for burglary, armed rob-
bery, and kidnapping in which the defendant
had been sentenced to serve 15 years under
the burglary verdict and e. life sentence under
each of the armed robbery and kidnapping
verdicts after the jury hat! been unable to
agTee upon a penalty under the armed rob-
bery and kidnapping charges, the case would
be remanded to the trial court for resentenc-
ing where the trial court had failed to indi-
cate whether the sentences were to run con-
secutively or concuirently and where, since
the jury had been unable to arrive at a sen-
tence for either of these convictions, the maxi-
mum sentence permissible for the kidnapping
conviction under §97-3-53 was 30 years and
the maximum sentence for the armed robbery
conviction wns only the number of years that
reasonably would be calculated to be less than
i'fe for that particular accused. Woods v S'ate
<1981, Miss) 393 So 2d 1319.

Three life sentences imposed on a defen-
dant convicted of murder, rape, and kidnap-
ping, were to run concurrently where each of
*he three sentencing orders, all dated March
25th. 1968, imposed a life sentence "commenc-
In8 from this date.” Watts v Lucas (1981,
Mias) 394 So 2d 903.

In a prosecution for possession of marijuana
"rth intent to deliver, the lower court improp-
*rlv imposed the sentence in the present case

|t Mt« Supp]

to run concurrently with a revoked sentence
in a prior case, where the sentences were not
at the same term of court inasmuch as the
five-year suspended sentence that was re-
voked by the lower court was rendered on
June 22, 1979, and the sentence in the pres-
ent case was rendered at the September 1981
term of court. Glover v State (1982, Miss) 419
So 2d 588.

A defendant who assaulted three police
officers, on the same day and as a part of the
same occurrence, was properly subjected to
three separate charges of assault, in violation
of §97-3-7(1), and properly sentenced to three
consecutive terms, pursuant to §99-19-21, for
the three resulting convictions. Ball v State
(1983, Miss) 437 So 2d 423.

§99-19-21 required that defendant's two
separate sentences imposed for two separate
convictions of burglary during two separate
terms of the court be served consecutively.
Tate v State (1984. Miss) 455 So 2d 1312.

D fondant, who was convicted separately of
two burglaries during two separate terms of
the Circuit Court, was required to serve his
two sentences consecutively, under §99-19-21,
where the second sentencing order did not
expressly provide that the sentences run con-
currently, and where, at the time of sentenc-
ing, 8§ 99-19-21 provided that, in the absence of
Innguage affirmatively indicating that sen-
tences run concurrently, a second term did
not begin until the first had been completed
Tate v Sftite (1984, Missi 455 So 2d 1312.

In sentencing defendant convicted of rope
to term of imprisonment to run concurrently

213



§99-19-21

with separate judgment of imprisonment for
another rape in another county, second sen-
tencing court is not required to consider sen-
tence previously imposed. Harper v State

Criminal Procedure

imposed respectively for attempted rape ai
burglary of dwelling were permissible, evi
though both crimes arcse out of same j
quence of events ana shared common el

(1985, Miss) 463 So 2d 1036. ment. Armstead v State '1987. Miss) 501" (

Consecutive sentences of 10 and 15 years “d 281.
§ 901923 Sentence—credit for time of prisoner’s confinement.

Cross references—
As to sentencing, see Miss. Uniform Criminal Rules of Cuctnt Court Practice, Rules 6.00

seq.
Research and Practice References—

1982 Mississippi Supreme Court Review: Criminal Law and PrccectirK Presentence Credlt
53 Miss LJ 159, March 1983.

ALR and L Ed Annotations—
Right of state or federal prisoner to credit for time served in another jurisdiction befon

delivery to state or federal authorities. 18 ALR2d 511.
Right to credit for time served under erroneous or void sentence cr invalid judgment foi

conviction necessitating new trial. 35 ALR2d 1283.

Right to credit for time spent in custody pricr to trial or sentence 77 ALR3d 182.

ct court ofseparate

Right to credit on state sentence for time served under sentence
jurisdiction where court fails to specify in that regard. 90 ALRoc 40;. L
Defendant’s right to credit for time spent in halfway house, rehasiiitarirn center, or similaf

restrictive environment as a condition of pretrial release. 29 AU Uci 240
Sentencing: permissibility of sentence to a fine only, under reaenter-
ment or imprisonment and fine. 35 ALR4th 192.

-revision for impriso&
* ’ C

When is federal prisoner entitled, under 18 USCS § 3568, co credit far time spent in staeld

custody "
Fed 755.

in connection with” offense or acts for which federal =e**cence m»!= imposed. 47 AUS

1

JUDICIAL DECISIONS

Section 99-19-23 has no application to time
served in another state while an accused is

awaiting return to Mississippi to face crimi-
nal cnarges, where to hold otherwise would
encourage an accused to flee the State and
seek refuge in another state or locality of his

own choosing and fight extradition knowing
that any time spent in jail in such state

would be credits 'o »ny sentence received by
him upon cc Holland v State (1982,

Miss) 418 So
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Judgment, Sentence, etc. §99—19—32

Editor's Note—

Ch. 471, Laws, 1981, as part of a continuing overall legislative design to replace justice of the
peace courts with justice courts and justices of the peace with justice court judges, amended
numerous sections of the Mississippi Code of 1972 affecting justices of the peace and justice of
the peace courts. Although ch. 471 did not specifically amend this section, attention is directed
to Miss. Constn., § 171, amended 1975, which provides, inter alia, that "All reference in the
Mississippi Code to justice of the peace shall mean justice court judge.”

Section 15 of Chapter 491, Lows 1981, provides as follows:

SECTION 15. Prosecutions, convictions and peralties for violations which occurred prior to
the effective date of this act under laws amended or repealed by this act, or suspensions® or
denials of driver’s licenses or permits made pursuant to laws amended or repealed by this act,

shall not be affected or abated by the provisons of this act.
Cross references—
As to placing offender on earned probation program, see § 47-7-47.

As to fines and other penalties under the Implied Consent Law, see §63-11-30.
As to sentencing, see Miss. Uniform Criminal Rules of Circuit "'ourt Practice, Rules 6.00 et

seq.

aLR Annotations—
What constitutes "good behavior™ within statute or judicial order expressly conditioning

suspension of sentence thereon. 58 ALR3d 1156
Inherent power of court to suspend for indefinite period execution of sentence in whole or in

part. 73 ALR3d 474.
Appealability of order suspending imposition or execution of sentence. 51 ALR4th 939.

§9919—F7. Convicts who violate terms of suspended sentence or
parole are subject to arrest.

Cross references—
As to sentencing, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rules 6.00 et

seq.
Seq

ALR Annotations—
What constitutes '"good behavior” within statute or judicial order expressly conditioning

suspension of sentence thereon. 58 ALR3d 1156.
Inherent power of court to suspend for indefinite period execution of sentence in whole or in

part. 73 ALR3d 474.

s B19-N Vaaatio of.sqs?endeg sentence and annulment of con-
tional pardon Tor violation o terms,

ALR and L Ed Annotations—
What constitutes "good behavior™ within statute or judicial order expressly conditioning

suspension of sentence thereon. 58 ALR3d 1156.
Inherent power of court to suspend for indefinite period execution of sentence in wholeor in

part. 73 ALR3d 474.
Admissibility of hearsay evidence in probation revocation hearings. 11 ALR4th 999.
Appealability of order suspending imposition or execution of sentence. 61 ALR4th 939.

§99-19-31 Penalty where none fixed elsewhere by statute.

Offenses for which a penalty is not provided elsewhere by statute, and
offenses indictable at common law, and for which a statutory penalty is not
elsewhere prescribed, shall be punished by fine of not more than one
thousand dollars ($1,000.00) and imprisonment in the county jail not more
than six (6) months, or either.

SOURCES: Laws. 1984, ch. 353, §3, efT from and after July 1,1984.

ALR and L Ed Annotations—
Admissibility of expert testimony as to appropriate punishment for convicted defendant. 47

ALR4thl069."

§99-19-32. Pi ?s and assessments L*BOH nPerSﬂQs convicted of offen-
565 umsh? ebX nph)rléonment [ more than one year, 0eposit
In Criminal Justice Fund.

(1) Offenses punishable by imprisonment in the State Penitentiary for

(& Mu* Supp] 215



§99—19-32 Criminal Procedure

more than one (1) year and for which no fine is provided elsewhere
statute may be punishable by a fine not in excess of Ten Thousand Dollar
($10,000.00). Such fine, if imposed, may be in addition to imprisonment
any other punishment or penalty authorized by law.

2 In addition to any fine imposed by the court under this section, ther
shall be imposed and collected an assessment, in an amount equal to th"
fine imposed, from each person upon whom the court imposes a fine. Each
such assessment shall be paid to the court in which such fine is impose
and all such assessments shall be forwarded to the State Treasurer on the
day when the funds are credited to the treasury of the county, in acccrdanc
with Section 7-9-21. The State Treasurer shall then deposit such funds in
special fund hereby created in the State Treasury to be designated thej
"Criminal Justice Fund.” The Legislature may make appropriations froml
the Criminal Justice Fund for the purpose of defraying such costs as the!
state incurs in the administration of the criminal justice system of thisj

State.
SOURCES: Laws, 1985, ch. 495, §1, eff from and after July 1,1985.

Cross referenda—
As to imposition of fine, imprisonment for nonpayment, and application to indigent defen-

dants, see 99-19-20.

As to collection of fineo and duties of collecting officers, see §§ 99-19-65 et seq.

As to deposit of funds from escrow account established pursuant to Crime Victim’s Eacrow
Account Act into Criminal Justice Fund, see 8§ 99-38-9.

As to duty of state officials to pay in collections, see § 7-9-21.

As to the deposit into the criminal justice fund of an additionalfindimposed on a person

convicted of issuing a bad check when the prosecution was commenced by the filing of a
complaint by the district attorney after the accused failed to make restitution, see f 97-19-67.

As to the deposit of funds received as restitution for a bad checkinto thecriminaljustice
fund when the complaintant cannot be located, see § 97-19-77.

Research and Practice References—
21 Am Jur 2d, Criminal Law 88 613 et seq.
24B CJS Criminal Law § 1975.

ALR and L Ed Annotations—
Indigency of offender as affecting validity of imprisonment os alternativ. to payment of fine.

31 ALR3d 926.
Disqualification of judge, justice of the peace, or similar judicial officer for pecuniary interest

in fines, forfeitures, or fees paid by litigants. 72 ALR3d 375.

§99'19'33. Where penalty modified milder penalty may be im-
posed.

JUDICIAL DECISIONS

This section gives the trial judge the right robbery, the trial court did not abr”se s«
to sentence one convicted of crime after the discretion in sentencing him under the terms
law has been changed so as to permit a of the statute prior to its amendment which
milder sentence before the conviction has followed defjndant's conviction, noiw-.---hsoar.C-
become final, but does not apply where the ing the provisions of §99-19-33, which per-
atatute providing for a milder sentence is mitted the sentencing judge to exenr.se ciscre-
passed after the conviction has become final, tion to proceed under a new, amelioretin?
Lampley v State (Miss) 308 So 2d 87. sentencing statute. Allen v State iISA-1 Miss

Following defendant's conviction for armed 440 So 2d 544.

§ 99-19-35. Convict ?(5 c?{tain crimes not to vote, practice medicine
or dentistry, or hold office.

A person convicted of bribery, burglary, theft, arson, obtaining money or

216 [:0 Mm . S=vr
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goods under false pretenses, perjury, forgery, embezzlement, or bigamy,
shall not be allowed to practice medicine or dentistry, or be appointed to
hold or perform the duties of any office of profit, trust, or honor, unless after

full pardon for the sa.\e.

SOURCES: Laws, 1987, ch. 499, § 18, eff from and after July 24, 1987 (the date on which
the United States Attorney General interposed no objection to the amendment).

Editor’s Note—

Sections 20, 21 and 22, Chapter 499, Laws, 1987, provide as follows:

"SECTION 20. If any section, paragraph, sentence, clause or phrase of this r declared to
be unconstitutional or void, or for any reason is declared to be invalid or o. > effect, the
remaining sections, paragraphs, sentences, clauses or phrases 9hall be in no manner affected

thereby but shall remain in full force and effect.

"SECTION 21. The Attorney Gener of the State of Mississippi is hereby directed to'submit
this act immediately upon its appr . by the Legislature to the Attorney General of the
United States or the United States District Court for the District of Columbia in accordance
with the provisions of the Voting Rights Act of 1965, as amended and extended.

"SECTION 22. This act shall take effect and be in force from and after the date it is
effectuated under the provisions of Section 5 of the Voting Rights Act of 1965, as amended and

extended."”
The United States Attorney General interposed no objection on July 24, 1987, to the

amendment proposed by § IS, ch. 499, Law's, 1987.

ALR and L Ed Annotations—
Elections: effect of conviction under federal law, or law of another state or country, on right

to vote or hold public office. 39 ALR3d 303.

§%‘19‘37 Restoration of right of suffrage to World War veterans.

Cross references—
As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, see §§99-39-1

et seq.

§99-19-39 Detention of convict pending appeal.

Cross references—
As to confinement of male prisoners sentenced to death, see §99-19-55.
As to confinement of female prisoners sentenced to death, see §99-19-55.

00-19-41 Delivery of appellant to county where supreme court is
§ he%{l y of app y p

JUDICIAL DECISIONS

Action by convicted murderer sentenced to limitations, where inmate brought this action
life imprisonment to be returned from state wunder 42 USCS § 1983. Fairley v Allain (1987,
penitentiary to county detention center dur- CA5 Miss) 817 F2d 306, reh gr (CA5 Miss) 820
ing pendency of his appeal, as mandated by F2d 728.

§99-19-41, is subject to one year statute of

§%‘19‘43 Duty of judge when convict sentenced to penitentiary.

Cross references—
As to placing of offender on earned probation program, see §47-7-47.

§99'19'45 Commitment to penitentiary; circuit clerks to furnish
commitment papers to secretary of board of trustees; clerk’s fee.

JUDICIAL DECISIONS

In felony cases where a prisoner is trans- ony duly issued by a circuit clerk pursuant to
ferred to the penitentiary, the original com- §99-19-45 may be introduced in evidence as
fitment papers showing conviction of a fel- proof of such conviction; the absence of a

(21 Mim Supp] 217



§99—19—45 Criminal Procedure

limit on consideration of remote convictions punishment. Pace v State (1981, Miss) 40?
in the sentencing of habitual criminals does 2d 530.
not rise to the level of cruel and unusual

§99-19-47. Commitment to penitentiary; form,

Cross references—
As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, see §899-39-1

et seq.

§%‘19“49 Execution of death sentence; time fixed; copy of sen.
tence delivered to sheriff.

When any defendant shall be sentenced to the punishment of death, the
circuit court shall appoint a day for the execution of the sentence, not less
thar 'T (4) nor more than eight (8) weeks from the date of the sentence;
and is the sentence be suspended, the clerk of the court shall deliver to
the commissioner of corrections a copy of such sentence, under the seal of
the court, which shall be his warrant for executing the convict.

SOURCES: Laws, 1984, ch. 448, § 1, eff from and after July 1, 1984.

Cross references—
As to procedures regarding pregnant women awaiting execi ‘on of death sentence v* 8§9&-

19-57.
As to Mississippi Supreme Court resetting date of death sentence execution following

affirmance, see §99-19-105.
As to stay of death penalty execution under Mississippi Uniform Post-Convictior. Collateral

Relief Act, see §99-39-29.
As to the exception that execution of a defendant is not subject to a provision that s%atb of a

prisoner be investigated, etc., see §47-5-151.

§99-19-51 manner 0f execution of death sentence.

() Except as provided in subsection (2) of this section, the manner of
inflicting the punishment of death shall be by continuous intravenous
administration of a lethal quantity of an ultrashort-acting barbiturate or
other similar drug in combination with a chemical paralytic ager.? until
death is pronounced by a licensed physician according to accepted standards
of medical practice.

(2) If the execution of the sentence of death as provided in subsect.tn *I)
of this section is held unconstitutional by an appellate court of con.oetent
jurisdiction, or if the person sentenced to suffer the death pena.:?
sentenced prior to July 1, 1984, then the manner of inflicting the p u-tish-
ment of death shall be by lethal gas; that is, by causing the person
sentenced to suffer the death penalty to be placed in a properly constructed
gas chamber, and then causing said gas chamber to be filled with a jethal
gas commonly used in the execution of persons sentenced to suffer the ceath
penalty, and the person placed therein allowed to remain a sufficient ,er.gth

of time to cause death.
SOURCES: Laws, 1984, ch. 448, § 2, eff from and after July 1, 1984.

Cross references—
As to procedures regarding pregnant women awaiting execution of death sentence. L 14-

19-57.
As to stay of death penalty execution under Mississippi Uniform Post-Conviction G-."-iS”~rral

Relief Act, see §99-39-29.
As to the exception that execution of a defendant is not subject to a provision that de.-v-'

prisoner be investigated, etc., see § 47-5-151.
As to ;nfliction of death sentence as exception to "practice of nursing,” see 8§ aae

99-19-53.

218 1 Mm



19-
ing
ral

fa

of
JUS
or
itil
rds

(1>
ent
ish-

‘ted
chal
;ath

gth

§99-

iters*1

iof*

'V *,
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§99-19-53

JUDICIAL DECISIONS

The trial court in a prosecution for capital
murder did not err in instructing the jury

concerning aggravating and mitigating cir-

cumstances, notwithstanding the fact that its
instruction limited the jury’ consideration to

three mitigating circumstances, where defen-

dant proffered no evidence of nonstatutory

mitigating factors at trial, and where his sole
defense had been that he was addicted to
drugs when the crime was committed, which
was a statutory mitigating factor that was
included in the instruction to the jury- Booker
v State (1984, Miss) 449 So 2d 209, cert den
(US) 83 L Ed 2d 159,105 S Ct 230.

§99-19—53 Execution Ofdeath sentence; state executioner.

The state executioner, or his duly authorized representative, shall super-
vise and inflict the punishment of death as the same is hereby provided. All
duties and necessary acts pertaining to the execution of a convict shall be
performed by the commissioner of corrections except where such duties and
actions are vested in the state executioner. The state executioner shall
receive for his services in connection therewith compensation in the sum of
five hundred dollars ($500.00) plus all actual and necessary expenses for
each such execution, to be paid by the county where the crime was
committed. The county of conviction shall likewise pay the fees of the
attending physician or physicians in attendance. The executioner may
appoint not more than two (2) deputies who shall be paid one hundred fifty
dollars ($150.00) per execution and mileage as authorized by law, to be paid
by the county where the crime was committed, to assist in the infliction of
the punishment of death. The executioner may appoint such other assistants
as may be required; however, such assistants shall not be entitled to
compensation or travel expenses.

Any infliction of the punishment of death by administration of the
required lethal substance or substances in the manner required by law shall
not be construed to be the practice of medicine or nursing. Any pharmacist
is authorized to dispense drugs to the state executioner without a prescrip-
tion for the purpose of this chapter.

The state executioner shall be custodian of all equipment and supplies
involved in the infliction of the death penalty. All expenses for the mainte-
nance and protection of the property, together with operating expenses,
which as a practical matter cannot be allocated to the county of conviction,
shall be paid out of funds designated by law for that purpose or out of the
general support fund of the Mississippi Department of Corrections.

The state executioner shall receive the per diem compensation authorized
in section 25-3-69 in addition to actual and necessary expenses, including
mileage as authorized by law, for each day, not to exceed three (3) days each
month, spent in maintaining the equipment and supplies involved in the
enfliction of the death penalty or preparing for an execution which does not
occur. Such payments shall be paid out of funds designated by law for that
Purpose or out of the general support fund of the Mississippi Department of
Corrections.

The governor shall uppoint the official state executioner who shall serve
at the pleasure of the governor and until his successor shall have been duly
aPpointed to replace him.

SOURCES: Laws, 1984, ch. 448, §3, eff from and after July 1, 1984.

~foaa references:

n~'ct'on ~cat” seal60l* by intravenous injection of drugs or by lethal gas, see §99-
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As to procedures regarding pregnant women awaiting execution of death sentence, see {i

19-57
As to stay of death penalty execution under Mississippi Uniform Post-Conviction Collates

Relief Act, see §99-39-29.
As to the exception that execution of a defendant is not subject to a provision that c~ath ry ,1
1

prisoner be investigated, etc.. see §47-5-151.
For a similar provision excepting infliction of death sentence from definition as arfeg.”.1

tion as "practice of nursing,” see § 73-15-7.

99—.% Execu[lon of death. sent nce; procedure: witnesses—cer.
tificate of execution; disposition o body.

(1) Whenever any person shall be condemned to suffer death for any crim*
for which such person shall have been convicted in any court of any county
of this state, such punishment shall be inflicted at an appropriate plac*
designated by the commissioner of corrections on the premises cf IU
Mississippi State Penitentiary at Parchman, Mississippi. All male person*
convicted of a capital offense wherein the death sentence has been nmpoee;
shall be immediately committed to the department of correcticms a
transported to the maximum security cell block at the Mississippi
Penitentiary at Parchman, Mississippi. When the maximum inmara aapac-
ity at such maximum security celi block has been reached, the commissorer
of corrections shall place such male convicts in an appropriate facility cn
the grounds of the Mississippi State Penitentiary at Parchman, Missiisrippt
All female persons convicted of a capital offense wherein the death sentence
has been imposed shall be immediately committed to the department cf
corrections and housed in an appropriate facility designated bv the n-:>nrcis-
sioner of corrections. Upon final affirmance of the conviction, rh— sn-
mcnt shall be imposed in the manner provided by law. The staca execu-
tioner or his duly authorized deputy shall supervise and perform. enor
execution.

(2 When a person is sentenced to suffer death in the manner prcvijie: ¢
law, it shall be the duty of the clerk of the court to deliver forthwin.t nt the
commissioner of corrections a warrant for the execution of the
person. It shall be the duty of the commissioner forthwith to notify ffue snan-
executioner of the date of the execution and it shall be the duty cf aajt
state executioner, or any person deputized by him in writing, m the of
his physical disability, as hereinafter provided, to be present ar F-xn
execution, to perform the same, and have general supervision cas-rt
execution. In addition to the above designated persons, the commissi/veer
corrections shall secure the presence at such execution of the sheriff- or his
deputy, of the county of conviction, at least one (1) but not more nnsm
(2) physicians, and bona fide members of the press, not to exceed etgntt o -t
number, and at the request of the condemned, such ministers of the s.ospe.-
not exceeding two (2), as said condemned person shall name. The
sioner of corrections shall also name to be present at the execution suurr
officers or guards as may be deemed by him to be necessary to insure crtoer
security. No other persons shall be permitted to witness rhe ema”n'-on.
except the commissioner may permit two (2) members of the cocffien-tjen
person’s immediate family as witnesses, if they so request. Pro
ther, that the governor may, for good cause shown, permit two 2 a
persons of good and reputable character to witness an execution. No
shall be allowed to take photographs or other recordings of any n—t

*
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the execution. The absence of the sheriff, or deputy, after due notice to
attend, shall not delay the execution.

(3 The state executioner, or his duly authorized represer itive, the
commissioner of corrections, or his duly authorized representative, and the
physician or physicians who witnessed such execution shall prepare and
sign officially a certificate setting forth the and place thereof and that
such criminal was then and there executed in conformity to the sentence of
the court and the provisions of sections 99-19-5i through 99-19-55, and
shall procure the signatures of the other public officers and persons who
witnessed such execution, which certificate shall be filed with the clerk of
the court where the conviction of th criminal was had, and the clerk shall
subjoin the certificate to the record of the conviction and sentence.

(4) The body of the person so executed shall be released immediately by
the state executioner, or his duly authorized representative, to the relatives
of the dead person, or to such friends as may claim the body. The commis-
sioner of corrections shall have sole charge of burial in the event the body is
not claimed as aforesaid, and his discretion in the premises shall be final.
The commissioner may donate the unclaimed body of an executed person to
the University of Mississippi Medical Center for scientific purposes. The
count)' of conviction shall bear the reasonable expense of burial in the event
the body is not claimed by relatives or friends or donated to the University
of Mississippi Medical Center.

SOURCES: Laws, 1984, ch. 448, § 4, eff from and after July 1, 1984.

Cross references—
As to procedures regarding pregnant women awaiting execution of death sentence, see § 99-

19-67.
As to stay of death penalty execution under Mississippi Uniform Post-Conviction Collateral

Relief Act, see §99-39-29.
As to the disposition of unclaimed bodies generally, see §41-39-5.
As to anatomical gift law, see 8§88 41-39-31 et seq.
As to autopsies on bodies of prisoners “enerally, see §47-5-151.
As to the exception that execution defendant is not subject to a provision that death of a

prisoner be investigated, m '8 i51

Jh9—57 Exeruroii w (Igath sentence suspension of sentence
when convict is insane or pregnant.

(1)  If the commissioner of corrections shall, at any time, be satisfied that
any femde convict in his custody under sentence of death is pregnant, he
shall summon a physician to inquire into such pregnancy. The commissioner
shall summons and swear all necessary witnesses and the commissioner
after full examination shall certify under his hand what the truth may be
in relation to the alleged pregnancy, and in case such convict shall be found
pregnant, the commissioner shall immediately transmit his findings to the
governor, and the governor shall suspend the execution of the sentence until
he is satisfied that the convict is not or is no longer pregnant. The governor
shall then order, by his warrant to the commissioner, the execution of the
convict on a day to be therein appointed by the governor according to the
sentence and judgment of the court.

(2Kn> If it is believed that a convict under sentence of death has become
>Psa since the judgment of the court, the following shall be the exclusive
Procedural and substantive procedure. The convict, or a person acting as his
next friend, or the commissioner of corrections may file an appropriate
aPplication seeking po. conviction relief with the Mississippi Supreme
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§99-1 Procedure

Court. 1 vital the convict is insane, as defined in this subsi

the court shall suspend the execution of the sentence. The convict shall
be committed to the forensic unit of the Mississippi State Hospi®j
Whitfield. The order of commitment shall require that the convict
examined and a written report be furnished to the court at that time ,
every month thereafter stating whether there is a substantial probabij
that the convict will become sane under this subsection within the fbrej
able future and whether progress is being made toward that goal. If at
time during such commitment the appropriate official at the state hospi
shall consider the convict is sane under this subsection, such official shj
promptly notify the court to that effect in writing, and place the convict
the custody of the commissioner of corrections. The court shall t’iereup<
conduct a hearing on the sanity of the convict. The finding of the circa
court is a final order appealable under the terms and conditions of tl
Mississippi Uniform Post-Conviction Collateral Relief Act.

(b)  For the purposes of this subsection, a person shall be deemed insane
the court finds the convict does not have sufficient intelligence to undei
stand the nature of the proceedings against him, what he was tried for tl
purpose of his punishment, the impending fate which awaits him, and
sufficient understanding to know any fact which might exist which wouli
make his punishment unjust or unlawful and the intelligence requisite
convey such information to his attorneys or the court.

SOURCES: Laws, 1984, ch. 448, §5, eff from and after July 1, 1984.

Cross references—

As to pretrial insanity proceedings, see §§ 99-13-1 et seq.

As to confinement of female prisoners sentenced to death, see §99-19-55.

As to Mississippi Uniform Post-Conviction Collateral Relief Act, see §8§99-39-1 et seq.

As to procedural effect of final order in post-conviction collateral relief proceeding, see §99-
39-23.

As to procedural effect of dismissal or denial of application for leave to proceed in trial court
for post-conviction collateral relief, see §99-39-27.

As to stay of death penalty execution under Mississippi Uniform Post-Conviction Collateral

Relief Act, see §99-39-29.

ALR and L Ed Annotations—
Appealability of order suspending imposition or execution of sentence. 51 ALR4th 939.

JUDICIAL DECISIONS

Finding at trial that criminal defendant is and federal law; defendant had presented

presently sane is res judicata as to issue of
present sanity of convicted defendant under
sentence of death where defendant claims
that present mental condition stems from
that existing prior to time of offense and trial,
Billiot v State (1985, Miss) 478 So 2d 1043,
cert den (US) 89 L Ed 2d 901, 106 S Ct 1501.
Affidavits of clinical psychologists and psy-
chiatrists failed to establish reasonable proba-
bilitv that defendant was insane, where he
a”eg.ed insanity as bar to hls execution on
gtrounds o? cruel and»«qnusyal punishment
oHnson Y, g'ta'te 1987, Miss) o%g So 2d 1126.

Defendant was entitled to in-court opportu-
nity to prove his claims of present insanity
where he had presented allegations under
oath which, if true, brought into serious ques-
tion legality of execution under both state

222

court with application for relief backed by
affidavits of 3 mental health professionals,
Billiot v State (1987, Miss) 515 So 2d 1234.
State is not required to resolve death row
inmate’s claim that he has become insane
since his conviction, warranting stay of his
execution under Miss Code Anno § 99-19-57(2)

b> means of formal trial, as state may prop-
Presume that inmate, who in order to

bave be*n convicted and sentenced must have
been judged competent to stand trial, or his

competency must hove been suf'fic'ien_t“rl. clear
8% not to raise serious question tor tria court,
that lnmate's mental state remalhs same at
time sentence is to be carried out, and that
allegation of change of mental state requires
substantial threshold showing of insanity
merely to trigger hearing process, and consti-
tutionally acceptable procedure requires only

121 Miss Suppd
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that state provide impartial hearing officer or  atric evidence. Johnson v Cabana (1987, CA5
board that can receive evidence from prison- Miss) 818 F2d 333, later proceeding, en banc
er’s counsel, including expert psychiatric evi- (Miss) 508 So 2d 1126.

dence that may differ from state's own psychi-

§%‘ 50 Re ealed by Laws, 1984, ch. 448, §10, eff from and after
1 1984.

§99—1 61 C?sto pal and/or execution. of one commjtn'ng crime
on IOgenl eptiary, or 0 mmate committing crime

s of
ou |de ounds of penitentiary.

The commissioner of corrections is hereby authorized and empowered to
pay out of any available funds of the department of corrections all lawful
costs, fees, and expenses and/or the costs of the execution of any person, not
a legal resident of Sunflower County, Mississippi, who is charged, tried and/
or executed for the commission of a crime within the confines of the
penitentiary, or any crime committed outside the bounds of the land of the
penitentiary by any inmi'te lawfully charged thereto. Such costs shall
include the reasonable expense of burial in the event the person is executed
and the body is not claimed by relatives or friends, and any and all other
expenses required to be borne by the state of Mississippi under the provi-
sions of sections 99-19-53 and 99-19-55. It is intended hereby to provide a
means and method and source of payment of such expenses which said
sections require to be borne by the state.

SOURCES: Laws, 1984, ch. 448, §6, eff from and after July 1, 1984.

s 99-19-63 Repealed by Laws, 1980, ch. 555, §9, eff from and after July
1, 1980.

Editor’'s Note—
As to the Mississippi Justice Information Center and current provisions regarding mainte-

nance and submission of records, fingerprints, photographs and other data, see §§45-27-1 et
seq.

§99-19-65. Collection of fines, penalties, and list reported.

Cross references—
As to imposition of fine on persons convicted of offense punishable by more than 1 year of

imprisonment, see §99-19-32.

§99-19-67. Remedy against officer, in reference to fines.

Cross references—
As to imposition of fine on persons convicted of offense punishable by more than 1 year of

imprisonment, see § 99-19-32.

§99-19-00. Liabiity Of officers for default as to fines.

Cross references—
As to imposition of fine on persons convicted of offense punishable by more than 1 year of

imprisonment, see §99-19-32.

99-19-71. ction. of misdemeanor conviction occurring prior
39 fwenty- SRS day. gp

Any person who has been convicted of a misdemeanor before reaching his
twenty-third birthday, excluding a conviction for a traffic violation, and who

X is a first offender, may petition the justice, county, circuit or municipal
§1 court, as may be applicable, for an order to expunge any such conviction



8§99-19-71 Criminal Procedure -

from all public records. Upon entering such order, a nonpublic recor<jj
thereof shall be retained by the court solely for the purpose of use by tfjJ
court in determining whether or not in subsequent proceedings such persoJ
is a first offender. The effect of such order shall be to restore such person, »

the contemplation of the law, to the status he occupied before such arrest.

No person as to whom such order has been entered shall be held thereafter!
under any provision of law to be guilty of perjury or to have otherwise given

a false statement by reason of his failure to recite or acknowledge such

arrest or conviction in response to any inquiry made of him for any purpose

except for the purpose of determining in any subsequent proceedings under

this section, whether such person is a first offender.

SOURCKS: Laws, 1986, ch. 412" 1987, ch. 380, § 2, eff from and after July 1, 1987.

Cross references—
As to the application of this section to the powers of the municipal court to expunge a

misdemeanor conviction occurring prior to a person’s 23rd birthday, see § 21-23-7.
As to other provisions relative to expunction of records, see §§21-23-7, 41-29-150, and 43-21-

159.
As to provisions relative to the transfer to family court of misdemeanor cases involving

children under thirteen years of age, see § 43-23-31.

SENTENCING OF HABITUAL CRIMINALS

§99-19-81L Sentencing of habitual criminals to maximum term of

imprisonment.

Every person convicted in this state of a felony who shall have been
convicted twice previously of any felony or federal crime upon charges
separately brought and arising out of separate incidents at different times
and who shall have been sentenced to separate terms of one (1 year or more
in any state and/or federal penal institution, whether in this state or
elsewhere, shall be sentenced to the maximum term of imprisonment
prescribed for such felony, and such sentence shall not be reduced or
suspended nor shall such person be eligible for parole or probation.
SOURCES: Laws, 1976, ch. 470, s L eff from and after January 1, 1977,

Cross references—
As to ineligibility of confirmed and hardened criminals for supervised earned release, see

§47-5-17.

As to promulgation of rules and regulations concerning earned time allowances for habitual
offenders, see §47-5-138.

As to ineligibility of confirmed and hardened criminals for parole, see §47-7-3.

As to ineligibility for earned probation program of persons previously convicted of felonies,

see §47-7-47.
As to the procedure for proof of prior convictions under the Habitual Criminal Statute, see

Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 6.04.

Research and Practice References—

39 Am Jur 2d, Habitual Criminals and Subsequent Offenders §§ 1 et seq.

24B CJS, Criminal Law 88§ 1958 et seq.

1981 Mississippi Supreme Court Review: Criminal Law and Procedure. 52 Miss L ,J427. June
1982.

1982 Mississippi Supreme Court Review: Criminal Law and Procedure: Rape. 53 Miss LJ 149,

March 1983.
1982 Mississippi Supreme Court Review: Criminal Law and Procedure: Amendments to the

Uniform Criminal Rules of Circuit Court Practice. 53 Miss LJ 162, March 1983.

ALR and L Ed Annotations—
What constitutes former "conviction” within statute enhancing penalty for second or subse-

quent offense. 5 ALR2d 1080.
Evidence of identity for purposes of statute as to enhanced punishment in case of prior

conviction. 11 ALR2d 870.
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which a defendant is being charged, the bet-
ter practice is to include it, this is especially
so in habitual offender cases where the state
may proceed under one of 2 statutes. Martin
v State (1987, Miss) 501 So 2d 1124.

Habitual offender phase of trial was so
infirm that it could not survive review where
no two-phase trial actually occurred, because
state did not reintroduce documents to prove
prior convictions in sentencing phase of trial,
the trial judge simply relying >n it without its

traduction. Young v State (1987, Miss) 507
t. 2d 48.

Trial court did not err in sentencing defen-
dant as habitual offender based, in part, on 2
previous felony convictions in lowa, where
those prior guilty pleas sufficiently showed on
their face that defendant entered pleas know-
ingly and voluntarily, despite contention
defendant that there was nothing on face of
either lowa conviction indicating that he un-
derstood nature and consequences of his
guilty pleas. Moore v State (1987, Missl 508
So 2d 666.

Sentence of 30 years in prison without pro-
bation or parole, maximum term of imprison-
ment prescribed for offense of sexual battery,
did not violate either United States Constitu-
tion or Mississippi Constitution; under stan-
dards set forth in Solem v Helm '1983) 463
UsS 277, 77 L Ed 2d 637, 103 S Ct 3001
(superseded by statute as stated in Re Peti-
tion of Lauer (CA8) 788 F2d 135) sentence was
not grossly disproportionate to crime of sex-
ual battery where harshness of penalty was
justified by gravity of offense, non-habitual
offenders convicted under §97-3-95 could be
sentenced to up to 30 years in prison, and
sentence was not so dissimilar to sentences
for same crime in other states as to make it a
disproportionate penalty. Davis v State (1987,
Miss) 510 So 2d 794.

Circuit court did not err in sentencing de-
fendant us habitual offender, although defen-
dant contended that 2 prior convictions in
Memphis, Tennessee, had arisen out of the
same incident, whe-a court expressly found
that prior convictiviis Had in fact arisen out of
separate incidents, one consisting of assault
and forceful taking of wallet from victim on
September 9, 1967, the other of unlawful
Possession of stolen credit cards which had
arisen from incident which occurred on Au-
gust 26, 1967. Buckley v State (1987, Miss!
all So 2d 1354.

§ 99-19-83

Sentence of life imprisonment was required
by 8§99-19-81 because defendant had previ-
ously been convicted of 2 separate felonies
arising out of separate incidents at different
times and had been sentenced to separate-
terms of one year or more, and maximum
term of imprisonment for the crime of rape
was life imprisonment. Johnson v State (1987,
Miss) 511 So 2d 1360.

Certified copies of sentenc.ng orders were
proper proof of prior convictions, sufficient
under habitual offender statute, where certifi-
cation at Issue contained attestation that copy
was true and co-rect, and attestation bore
seal of court; lack of book and page number
were not fatal. Monroe v State (1987, Miss)
515 So 2d 860.

Full hearing is not required on habitual
offender charge if trial court had no discre-
tion in sentencing. Monroe v State (1987,
Miss) 515 So 2d 860.

Concurrent sentences nre “separate terms”
under statute for sentencing as recidivist,
language of statute requiring simply sentenc-
ing to separate terms, specifically omitting
requirement that they be served separately or
at all. Three prior convictions set out in ha-
bitual offender portion of indictment, al-
though two occurred on same date and third a
few days later, all arose out of separate inci-
dents. All three guilty pleas were entered on
same date and resulted in concurrent 7-year
sentencer Jackson v State (1988, Miss) 518 So
2d 1219.

§99-19-81 is not unconstitutional as ex post
facto law, nor does it constitute equal protec-
tion violation. Perkins v Cabana (1986, CA5
Miss) 794 F2d 168, cert den (US) 93 L Ed 2d
366, 107 S Ct 414.

Neither §99-19-81 nor §99-19-83 violates
constitutional prohibition against double jeop-
ardy. Perkins v Cabana (1986, CA5 Miss) 794
F2d 168, cert den (US) 93 L Ed 2d 366, 107 S
Ct 414.

Reasonable and harmonious construction of
88 47-5-138, 47-5-139, and 47-7-3 is that legisla-
ture intended them to maintain enhanced
penalty that §99-19-81 imposes on habitual
offenders, which penalty includes denial of
certain privileges available to other prisoners.
Perkins v Cabana (1986, CA5 Miss) 794 F2d
168, cert den (US) 93 L Ed 2d 366, 107 S Ct
414,

§99-19-83 Sentencing of hahitual criminals to life imprisonment.

Every person convicted in this state of a felony who shall have been
convicted twice previously of any felony or federal crime upon charges
Separately brought and arising out of separate incidents at different times
and who shall have been sentenced to and served separate terms of one (1)
>ear or more in any state and/or federal penal institution, whether in this
state or elsewhere, and where any one (1) of such felonies shall have been a
crime of violence shall be sentenced to life imprisonment, and such sentence

ttl Mm Supp)
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§99-19-83

shall not be reduced or suspended nor shall such person be eligible for
parole or probation.
SOURCES: Laws, 1976, ch. 470, § 2, eff from and after January 1, 1977.

Cross references—
As to ineligibility of confirmed and hardened criminals for parole, see §47-7-3.
As to the procedure for proof of prior convictions under the Habitual Criminal Statute. se*

Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 6.04.

Research and Practice References—
39 Am Jur 2d, Habitual Criminals and Subsequent Offenders 8§ 1let seq.
24B CJS, Criminal Law 88 1958 et seq.
1981 Mississippi Supreme Court Review: Criminal Law and Procedure. 52 Miss LJ 427 Jur,*

1982.
1982 Mississippi Supreme Court Review: Criminal Law and Procedure: Rape. 53 Miss LJ 14%

March 1983.
1982 Mississippi Supreme Court Review: Criminal Law and Procedure: Amendments to tfa*
Uniform Criminal Rules of Circuit Court Practice. 53 Miss LJ 162. March 1983.

ALR Annotations—
What constitutes former "conviction” within statute enhancing penalty for second or r-Mfe

quent offense. 5 ALR2d 1080.
Evidence of identity for purposes of statute as to enhanced punishment in case of prvar

conviction. 11 ALR2d 870.
Determination of character of former crime as a felony, so as to warrant punishment v. >?

accused as a second offender. 19 ALR2d 227.
Chronological or procedural sequence of former convictions as affecting enhancement

penalty for subsequent offense under habitual criminal statutes. 24 ALR2d 1247
Pardon as affecting consideration of earlier conviction in applying habitual criminal statct*
31 ALR2d 1186.
Propriety, under statute enhancing punishment for second or subsequent offense, of

ing new trial to issue of status as habitual criminal. 79 ALR2d 826.
Form and sufficiency of allegations as to time, place, or court of prior offenses or conwa”tiorut
under habitual criminal act or statute enhancing punishment for repeated offsnses- ct .A—

119C.
Conviction under Dyer Act (18 USCS §8§2312, 2313) as ground for enhancement ct pertain*

under state habitual criminal statutes. 65 ALR3d 586.
Inherent power of court to suspend for indefinite period execution of sentence ir. whcue vr s

part. 73 ALR3d 474.
Imposition of enhanced sentence under recidivist statute as cruel and ur.usual pun;

27 ALR Fed 110.

¥
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JUDICIAL DECISIONS

where no limiting instructior. was reciter'-t"t
by defendant's counsel; under the- xcauf? 'f
the circumstances, such an iasrracriao v~/
not constitutionally required. Netties °
(1980, Miss) 380 So 2d 246.

A sentence of life impriscnment vjzzatx.
probation or parole for a defendant cr.n m.mvrt
of carrying a concealed weapc-n after -nr.-rr

In a prosecution for armed robbery, the
trial court did not err in admitting during the
state’s case in chief evidence of prior convic-
tions pursuant to this section, even though
Criminal Rule of Circuit Court Practice Rule
6.04 prohibits mentioning prior convictions
except for impeachment, where the trial ante-
dated the court rule, where the indictment

was laid under the habitual criminal statute,
and where a cautionary instruction was given
to the jury regarding the prohibition against
using prior convictions as substantive evi-
dence of the cardinal charge. Davis v State
(1979, Miss) 377 So 2d 1076.

In a prosecution for aggravated assault on
an indictment charging defendant with being
a habitual criminal, the trial court’s failure to
give a limiting instruction on its own motion
informing the jury not to consider defendant's
prior convictions as evidence of the assault
charges did not deny him due process of law,
where defendant had testified freely as to the
offenses made part of the indictment and

230

tion of a prior felony did not ccttsthtcre
and unusual punishment in riclszsor. vT & £
United States and Mississippi Ccrtst.'- ‘r.
Baker v State (1981, Miss) 394 S: 2= |-T"'-i

The statute contemplates that the trtas.
court without a jury should hear e-ttet.t*" ervt
make a determination of whether the
dant has been previously convicted
statute, with the burden reszimz upcrt
state to prove the previous cor.~mnana te-'
a reasonable doubt; however, ct .a to* txas.-
sary that the issue of prior sc«S6Jt"
submitted to a jury. Wilson * State
Miss1395 So 2d 957.

In a prosecuiion for cattle theft m

'.0s
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ter practice is to include it, and this especially
so in habitual offender cases where the state
may proceed under one of 2 statutes. Martin
v State (1987, Miss) 501 So 2d 1124,

Indictment of defendant as habitual of-

fender should contain allegation that 2 sepa-

§99-19-101

actually been served. Hents v State (19S7,
Miss) 510 So 2d 515.

Neither §99-19-81 nor § 99-19-83 violates
constitutional prohibition against double jeop-
ardy. Perkins v Cabana (1986, CA5 Miss) 794
F2d 168, cert den (US) 93 L Ed 2d 366, 107 S

rate penal terms of one year or more have Ct 414.

§99-19-85. Governor's pardoning power unaffected.

Nothing in sections 99-19-31 to 99-19-87 shall be construed or considered
as seeking or tending to impair the pardoning power or other powers
reserved to the Governor under Section 124 of the Mississippi Constitution
of 1890.

SOURCES: Laws, 1976, ch. 470, §3, eff from and after January’ L 1977.

§99-19-87. Punishment by death unaffected.

Nothing in sections 39-13-81 to 33-19-87 shall abrogate or affect punish-
ment by death in any and all crimes now or hereafter punishable by death.

SOURCES: Laws, 1976, ch. 470, §4, eff from and after January 1,1977.

SEPARATE SENTENCING PROCEEDING TO DETERMINE PUNISHMENT IN

§99-19-101 Jyry to determine punishmept in %amtfll Gases in
separate sen eﬁcmg Er(?cee Ing, aggravating and mitigating cir-
cumstances to be considered.

(1) Upon conviction or adjudication of guilt of a defendant of capital
murder or other capital offense, the court shall conduct a separate sentenc-
ing proceeding to determine whether the defendant should be sentenced to
death or life imprisonment. The proceeding shall be conducted by the trial
judge before the trial jury as soon as practicable. If, through impossibility or
inability, the trial jury is unable to reconvene for a hearing on the issue of
penalty, having determined the guilt of the accused, the trial judge may
summon a jury to determine thp issue of the imposition of the penalty. If
the trial jury has been waived, or if the defendant pleaded guilty, the
sentencing proceeding shall be conducted before a jury impaneled for that
pu-pose. In the proceeding, evidence may be presented as to any matter that
the court deems relevant to sentence, and shall include matters relating to
any of the aggravating or mitigating circumstances. However, this subsec-
tion shall not be construed to authorize the introduction of any evidence
secured in violation of the Constitutions of the United States or of the state
of Mississippi. The state and the defendant and/or his counsel shall be
permitted to present arguments for or against the sentence of death.

(2) After hearing all the evidence, the jury shall deliberate on the
following matters:

(at Whether sufficient factors exist as enumerated in subsection (7) of
this section;

(b) Whether sufficient aggravating circumstances exist as enumerated
in subsection (5) of this section;

(©) Whether sufficient mitigating circumstances exist as enumerated
*n subsection (6) of this section, which outweigh the aggravating circum-
stances found to exist; and
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(d) Based on these considerations, whether the defendant should b
sentenced to life imprisonment or death.

(3) For the jury to impose a sentence of death, it must unanimously find
in writing the following:

(@) That sufficient factors exist as enumerated in subsection (7) of this
section;

(b) That sufficient aggravating circumstances exist as enumerated in
subsection (5) of this section; and

(c) That there are insufficient mitigating circumstances, as enumer-
ated in subsection (6), to outweigh the aggravating circumstances.

In each case in which the jury imposes the death sentence, tiie determina-
tion of the jury shall be supported by specific written findings of fact based
upon the circumstances in subsections (5) and (6) of this section and upon
the records of the trial and the sentencing proceedings. If the jury does not
make the findings requiring the death sentence, the court shall impose a
sentence of life imprisonment.

(4) The judgment of conviction and sentence of death shall be subject zc
automatic review by the supreme court of Mississippi within sixty <60 days
after certification by the sentencing court of entire record, unless the time is
extended for an additional period by the supreme court for good camse
shown. Such review by the supreme court shall have priority over all ocmer
cases and shall be heard in accordance with rules promulgated by tiie
supreme court.

(5) Aggravating circumstances shall be limited to the following:

(@) The capital offense was committed by a person under Séntence of
imprisonment.

(b) The defendant was previously convicted of another capital c-cemse
or of a felony involving the use or threat of violence to the person.

() The defendant knowingly created a great risk of death tc mamy
persons.

(d) The capital offense was committed while the defendant
engaged, or was an accomplice, in the commission of, or an attempt zc
commit, or flight after committing or attempting to commit, any rccuery
rape, arson, burglary, kidnapping, aircraft piracy, sexual battery. ur_r-a
intercourse with any child under the age of twelve (12). or nonconsensua-
unnatural intercourse with mankind, or felonious abuse and. or battery if. a
child in violation of subsection (2) of section 97-5-39, or the unlawful tr
detonation ofa bomb or explosive device.

(e) The capital offense was committed for the purpose of avcurtmr zr
preventing a lawful arrest or effecting an escape from custody.

(f) The capital offense was committed for pecuniary gain.

(g) The capital offense was committed to disrupt or hinder the Isnrfu
exercise of any governmental function or the enforcement of laws.

(h) The capital offense was especially heinous, atrocious or crue=-
(6) Mitigating circumstances shnll be the following:
(a) The defendant has no significant history of prior criminal airumry
(b) The offense was committed while the defendant was uzczesr -Zti
influence of extreme mental or emotional disturbance.
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et d(% Ehe victim was a participant in the defendant’s conduct or con-

{ The eend ﬁwas an accomplice in |the c?pltal offense committed
by anotfer persona IS participatior was refatively minor,

e rﬁ acted under extreme duress or under the substan-

tial do |nat|ono anot rson ;

15

N1 eca fendant to appreciate the, criminality 0
r\duétnoérl |F8 % ?ns conglct ?o the e Lﬁllrements of?aw Was syubstan-

The age of the de endant at the time of the crime.
In or er. to regurn and | gosfe er”ence of death the jury must make
a Written ndln of one or more of the Tollowing;
T e défendant actual¥k|e
The defendant attempted to Kill:
) The defendant intended that a killing cake place;
The defendant contemplated that lethal force would be employed.

SOURCES: Laws, 1977, ch. 458, §2; 1983, ch. 429, 82, elf from and after passage
(approved March 29, 1983).

Cross references—
As to review by Supreme Court of imposition of death penalty, see § 99-19-105.

As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act. see §§99-39-1

et seq.
As to inapplicability of Mississippi Rules of Evidence in sentencing proceedings, see M.R.E.

1101.
As to bifurcated trials, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 5.13.

Research and Practice References—
21 Am Jur 2d. Criminal Law 88 583-586, 595.

24B CJS, Criminal Law 8§ 1983, 2001.
Constitutional problems concerning certain aggravating circumstances used for capital mur-

der sentencing in Mississippi, 53 Miss L J 319, June, 1983.

ALR and L Ed Annotations—
Unanimity as to punishment in criminal case where jury can recommend lesser penulty. 1

ALR3d 1461.
Propriety of imposition of death sentence by state court following jury’s recommendation of

life imprisonment or lesser sentence. 8 ALR4th 1028.
Admissibility of expert testimony as to appropriate punishment for convicted defendant. 47

ALRA4th 1069.
Propriety, under Federal Constitution, of evidence or argument concerning deterent effect of

death penalty. 78 ALR Fed 553.

JUDICIAL DECISIONS

L Ed 2d 847, 100 S Ct 2975, reh den (US) 65 L
Ed 2d 1174,101 S Ct 30.
statutory provision allowing a jury in a

T.ie trial court in a murder prosecution
erred in requiring defendant nt the punish-

ment stage of trial co proceed before the state,

since the state has the burden of proof not M . ution t0 consideri on the
only as to guilt but also as to aggravating issue f biti circumstanoes, whether
circumstances during the punishment stage of T -ml.*

was specially heinous,

the .caP,tal °ffen*
atrocious, or cruel, was not unconst.tution-

a trial. Gray v State .Miss) 351 So 2d 1342,
later app (Miss) 375 So 2d 994.

A pri.or conviction of another celpi.talI offense
or of 0 felony involving the use or threat of
violence to the person is admissible at the
Punishment stage of a trial for a capital crime
35 an aggravating circumstance to be consid-
cred by the jury in determining punishment.
Gray v State (Miss) 351 So 2d 1342, later app
(Miss) 375 So 2d 994, cert den 446 US 983, 64

Mu s

ally yague; p'ursua},ntnt? the statyte reqmr!ng
W " ** rev'T of(a” death ~fences, such a
sentence we°uld "ot ** reveOried whefre “ WO0S
not. 'mP°sed under the influence of passion,
prejudice or any other arbitrary factor, where
th* evidence fully supported the jury's unani-
mous findings that two aggravating circum-
stances existed; where the death sentence was
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defendant's conduct that caused the death
was committed deliberately and with the rea-
sonable expectation that the death of the
deceased or another would result, (b) whether
there is a probability that the defendant
would commit criminal acts of violence that
would constitute a continuing threat to soci-
ety, and (c) if raised by the evidence, whether
or not the defendant's conduct in killing the
deceased was unreasonable in response to the
provocation, if any, by the deceased; (4) if the
jury finds that the state has proved beyond a
reasonable doubt that the answer to each of
the pertinent questions is yej, then the death
sentence is imposed, but if the jury finds that
the answer to any question is no, then a

§99—19—-103-

§99-19-103

sentence of life imprisonment results; and (5)
death sentences are given expedited review on
appeal. Jurek v Texas, 428 US 262, 49 L Ed
2d 929, 96 S Ct 2950, reh den 429 US 875, 50
L Ed 2d 158, 97 S Ct 197, 198.

State statute which imposed mandatory
death penalty for first-degree murder, which
included any willful, deliberate, nd premedi-
tated Kkilling, and any murder committed in
perpetrating or attempting to perpetrate a
felony, constituted a violation of the prohibi-
tion against the infliction of cruel and unu-
sual punishment under the Eighth and Four-
teenth Amendments of the United States Con-
stitution. Woodson v North Carolina, 428 US
280, 49 L Ed 2d 944, 96 S Ct 2978.

Instructions; aggravating circumstances shall be desig-

nated by jury in writing; effect of jury’s failure to agree on

punishment.

The statutory instructions as determined by the trial judge to be war-

ranted by the evidence shall be given in the charge and in writing to the
jury for its deliberation. The jury, if its verdict be a unanimous recommen-
dation of death, shall designate in writing, signed by the foreman of the
jury, the statutory aggravating circumstance or circumstances which it
unanimously found beyond a reasonable doubt. Unless at least one (1) of the
statutory aggravating circumstances enumerated in section 99-19-101 is so
found or if it is found that any such aggravating circumstance is overcome
by the finding of one or more mitigating circumstances, the death penalty
shall not be imposed. If the jury cannot, within a reasonable time, agree as
to punishment, the judge shall dismiss the jury and impose a sentence of
imprisonment for life.
SOURCES: Laws, 1977, ch. 458, §3, eff from and after passage (approved April 13, 1977).
Cross references—

As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, see §§99-39-1

et seq.
As to bifurcated trials, see Miss. Uniform Criminal Rules of Circuit Court Practice, Rule 5.13.

JUDICIAL DECISIONS

In a prosecution for capital murder the that they must return a verdict of life impris-

trial court properly refused defendant's re-
quested amendment to his jury instruction
that "if you are unable to unanimously agree
on which circumstances outweigh the other,
and arrive at a verdict fixing the punishment,
then the form of your verdict should be as
follows: we, the jury are unable to ununi-
tnously agree on the punishment to be in-
flicted." where the was no indication in the
record that the jury had any difficulty reach-
ing an agreement, and where Code §99-19-
103 imposed a duty on the court to dismiss
the jury after a reasonable period of delibera-
tion and impose a life sentence on the defen-
dant. King v State (1982, Miss) 421 So 2d
1009.

In a capital murder pro: cution in which
defendant was sentenced to death under
§8§99-19-101 and 99-19-103. the trial court
did not err in refusing to instruct the jury

|2 Mits Suppl

onment unless they believed beyond a reason-
able doubt that the aggravating circum-
stances outweighed the mitigating circum-
stances. Hill v State (1983, Miss) 432 So 2d
427, cert den (US) 78 L Ed 2d 352, 104 S Ct
414,

Jury instruction in penalty phase of capital
murder prosecution which follows language of
8§ 99-19-101, 99-19-103 need not define aggra-
vating circumstances which may be found by
jury; sentencing instruction does not imper-
missibly favor sentence of death by instre jt-
ing jury foreman concerning completion of
verdict forms only if death sentence is im-
posed; jury need not be instructed of author-
ity to return life sentence even where aggra-
vating circumstances outweigh mitigating cir-
cumstances. Cabello v State (1985, Missi 471
So 2d 332.
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The jury is required to find the existence of
each aggravating circumstance beyond a rea-
sonable doubt, but it is not required to find
that the aggravating circumstances beyond a
doubt outweigh the mitigating circumstances,
Wiley v State (1986, Miss) 484 So 2d 339, cert
den (US) 93 L Ed 2d 278, 107 S Ct 304.

In a capital murder prosecution, the jury’s

§99-19-105.

Criminal Procedure

note sent to the court after the jury

deliberated for over two hours which stat"t
"We the jury cannot come to a unanimous™*
(sic] decision—what shall we do?" was simp|w(
a request for further instruction, and did not!
require the dismissal of the jury and imposj.]
tion of a life sentence. Jones v Thigpen <19831

Miss) 555 h Supp 870.

J
Review by supreme court of imposition of death pen.

alty.

(1) Whenever the death penalty is imposed, and upon the judgment!
becoming final in the trial court, the sentence shall be reviewed on the
record by the Mississippi Supreme Court. The clerk of the trial court, within
ten (10) days after receiving the transcript, shall transmit the entire record;
and transcript to the Mississippi Supreme ‘'kiurt together with a notice
prepared by the clerk and a report prepared >y the trial judge. The notice
shall set forth the title and docket number of the case, the name of the
defendant and the name and address of his attorney, a narrative statement
of the judgment, the ofiense, and the punishment prescribed. The report
shall be in the form of a standard questionnaire prepared and supplied by
the Mississippi Supreme Court, a copy of which shall be served upon counsel
for the state and counsel for the defendant.

(2) The Mississippi Supreme Court shall consider the punishment as well
as any errors enumerated by way of appeal.

(3) With regard to the sentence, the court shall determine:

(@) Whether the sentence of death was imposed under the influence of
passion, prejudice or any other arbitrary factor;

(b) Whether the evidence supports the jury's or judge’s finding of a
statutory aggravating circumstance as enumerated in Section 99-19-
101; and

() Whether the sentence of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and
the defendant.

(4) Both the defendant and the state shall have the right to submit briefs!
within the time provided by the court, and to present oral argument to the
court.

(5) The court shall include in its decision a reference to those similar
cases which it took into consideration. In addition to its authority regarding
correction of errors, the court, with regard to review of death sentences,
shall be authorized to:

(a) Affirm the sentence of death; or

(b) Set the sentence aside and remand the case for modification of the
sentence to imprisonment for life.

(6) The sentence review shall be in addition to direct appeal, if taken, and;
the review and appeal shall be consolidated for consideration. The court
shall render its decision on legal errors enumerated, the factual substantia-
tion of the verdict, and the validity of the sentence.

(7) Upon affirmance, and again upon rehearing if such is necess. v, of any
sentence of death by the Mississippi Supreme Court or the affin-.ance or
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§99-19-105

denial of review by the United States Supreme Court, the Mississippi
Supreme Court shall reset the date of execution not more than sixty (60)
days from the date of the Mississippi Supreme Court’s affirmance of the
sentence or from the denial of relief by the United States Supreme Court.
Unless the sentence is suspended, the Clerk of the Mississippi Supreme
Court shall forthwith deliver to the Commissioner of Corrections a warrant
of execution under seal of the court, which warrant shall be his authority to

execute the convict.

SOURCES: Laws, 1977, ch. 458, 84; 1984, ch. 448, §7; 1985, ch. 305, § 1, eff from and after

passage (approved February 28, 1985).

Cross references—

As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, see §599-39-1

et seq.

As to criminal docket in supreme court, see § 9-3-21.

JUDICIAL DECISIONS

The statutory provision allowing a jury in a
capital murder prosecution to consider, on the
issue nf aggravating circumstances, whethei
"the capital offense was especially heinous,
atrocious, or cruel,” was not unconstitution-
ally vague: pursuant to the statute requiring
appellate review of all death sentences, such a
sentence would not be reversed where it was
not imposed under the influence of passion,
prejudice or any other arbitrary factor; where
the evidence fully supported the jury’s unani-
mous findings that two aggravating circum-
stances existed; where the death sentence was
not excessive or disproportionate to the pen-
alty imposed in similar cases, considering
both the crime and the defendant; and where
the jury carefully weighed the mitigating cir-
cumstances and found that they were insuffi-
cient to outweigh the two aggravating circum-
stances. Washington v State (1978, Miss) 361
So 2d 61, cert den 441 US 916, 60 L Ed 2d
388,99 S Ct 2016.

The death penalty was properly imposed on
defendant where, out of a desire to obtain
money, he abducted his victim at gunpoint
and fatally shot her when she tried to escape
and where he then demanded and received a
ransom from his victim’s husband. Jordan v
State (1978, Miss) 365 So 2d 1198, cert den
444 US 885, 62 L Ed 2d 114, 100 S Ct 175 nnd
Petition den (Miss) 390 So 2d 584.

In prosecution for the murder of a three-
year-old girl, the circumstances in evidence
amply supported u finding that the crime was
especially heinous, atrocious and cruel and
the jury was warranted, from the evidence
before it, in finding that the aggravating cir-
evmstnnces outweighed any circumstance
that might conceivably have been considered
a mitigating circumstance; the death penalty
"as not imposed wantonly or freakishly or
Under the influence of passion, prejudice or
any other arbitrary factor and sens not exces-
Jve or disproportionate to similar cases in
which such sentence hud been imposed. Gray
v State (1979, Miss) 375 So 2d 994, cert den

446 US 988, 64 L Ed 2d 847, 100 S Ct 2975,
reh den (US) 65 L Ed 2d 1174, 101 S Ct 30.

In a prosecution for capital murder commit-
ted during a burglary, the death sentence
would be reversed and the case remanded for
sentencing to life imprisonment, where the
victim, upon seeing defendant, began firing
his pistol and was then shot by defendant,
and where defendant had the opportunity to
shoot the victim's wife but did not; the pen-
alty of death in this case was disproportionate
to the penalty imposed in similar cases. Cole-
man v State (1979, Miss) 378 So 2d 640.

In a prosecution for capital murder commit-
ted during an attempted robbery, the evi-
dence supported the jury’s finding of statutory
aggravating circumstances, the sentence of
death wns not imposed under the influence of
passion, prejudice, or any other arbitrary fac-
tor. and the sentence of death was not exces-
sive or disproportionate to the penaity im-
posed in similar cases, considering both the
crime nnd the defendant; furthermore, prose-
cutorial discretion was not abused even
though defendant’s accomplice, who turned
state’s evidence, was permitted to plead guilty
to manslaughter, while defendant, who fired
the fatal shot, was given the death penalty.
Culberson v State (1979, Miss) 379 So 2c 499.

In a prosecution for capital murder commit-
ted during a robbery, the sentence of death
was not imposed by the jury under the influ-
ence of passion or prejudice, and the evidence
supported the jury's finding that the mitigat-
ing circumstances did not outweigh the aggra-
vating circumstances <§99-19-101), where the
evidence in mitigation of the sentence wns
that defendant was only 17 or 18 nt the time
of the offense, and that there was no testi-
mony indicating that this codefendan: hod
struck the blows causing deuth. where the
jury found that the offense, committed curing
a robbery, was especially heinous und cruel,
and that defendant had been previously con-
victed of a felony involving the use or threat
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Judgment, Sentence, etc.

affirmed but death sentence was reversed and
remanded where defendant did not receive a
fair sentencing hearing due to admission of
photographs of wife’s body during trial and
during closing argument, state’s attempt to
prevent defendant from calling a co-indictee
as a witness, prosecutor's attempt during voir
dire to get commitment from jury to exclude
certain mitigating factors from its considera-
tion of the death penalty, and prosecutor's
comment on defendant's failure to testify,
Stringer v State (1986, Min) 500 So 2d 928.

While there may be legitiumU. uuTcicuCss
of opinion as to just when and how height-
ened scrutiny on appeal works in death pen-
alty cases, it would seem clear that height-
ened scrutiny approach is most needed and
most applicable in cases resting upon circum-
stantial evidence and where mutter of
whether defendant is guilty at all is by no

§99-19-107.
unconstitutional.

§ 99-19-153

means free of all doubt. Fisher v State (1985,
Miss) 481 So 2d 203.

When prosecutor seeks to rebut defense
counsel’s effort to impress upon sentencing
jury enormity of decision to impose death
penalty by informing jury that decision will
~ subject to automatic appellate review, sen-
tence of death imposed by jury must be va-
cated. Caldwell v Mississippi (1985) 86 L Ed
2d 231, 105 S Ct 2633, later proceeding Cald-
well v State (1985, Miss) 481 So 2d 850.

Findjng that capita, murder defendant ei.

ther killed, attempted to kill, intended that
killing take place, or used lethal force, as
required for imposition of death penalty, need
not be made by jury, but may be made by
state appellate court, trial judge or jury. Ca-
bana v Bullock (1986) 88 L Ed 2d 704, 106 S
Ct 639, on remand Bullock v Cabana (1986,
CA5 Miss) 784 F2d 187.

Life sentence to be imposed if death penalty held to be

In the event the death penalty is held to be unconstitutional by the
Mississippi Supreme Court or the United States Supreme Court, the court
having jurisdiction over a person previously sentenced to death shall cause
such person to be brought before the court and the court shall sentence such
person to imprisonment for life, and such person shall not be eligible for
parole.

SOURCES: Laws, 1977, ch. 458, §5: 1982, ch. 431, 86, eff from and after July 1, 1982.
Cross references—

As to relief under Mississippi Uniform Post-Conviction Collateral Relief Act, sec §§8 99-39-1
et seq.

VICTIM IMPACT STATEMENT ACT

8§99-19-151. Title.

Sections 99-19-151 through 99-19-161 shall be known and may be cited as
The Victim Impact Statement Act.”
SOURCES: Laws, 1987, ch. 433, § 1, eff from and after July 1, 1987.

899-19-153. Declaration of purpose.
() The Legislature finds and declares that:

(@ Protection of the public, restitution to the crime victim and the
crime victim’s family and just punishment for the harm inflicted
are primary objectives of the sentencing process;

(b) The financial, emotional and physical effects of a criminal act on the
victim and the victim’s family are among the essential factors to be
considered in the sentencing of the person responsible for the
crime:

tc) In order to impose a just sentence, the court must obtain and
consider information about the adverse impact of the crime upon
the victim and the victim’ family as well as information from and
about the defendant; and

Id) The victim of the crime or a relative of the victim is usually in the

<)iuNJrr. 247
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best position to provide information to the court about the direct
impact of the crime on the victim and the victim’s family.

(2)  Therefore, the Legislatu ? declares that the purpose of Sections 99-19.
151 through 99-19-161 is to provide the sentencing court with a victim
impact statement prior to sentencing a convicted offender who has caused
physical, emotional or financial harm to a victim as defined herein.

SOURCES: Laws, 1987, ch. 433, §2, eff from and after July 1, 1987.

8§99-19-155. Definitions.

For the purposes of Sections 99-19-151 through 99-19-161, the following
words shall have the meanings ascribed herein, unless the context otherwise
requires:

(@ "Victim” means an individual who suffers direct or threatened
physical, emotional or financial harm as the result of the commis-
sion of a felony or an immediate family member of a minor victim
or a homicide victim.

(o) "Victim impact statement” means a statement providing informa-
tion about the financial, emotional and physical effects of the crime
on the victim and the victim’ family, and specific information
about the victim, the circumstances surrounding the crime and the
manner in which it was perpetrated.

(c) "Victim representative” means a spouse, parent, child, sibling or
other relative of a deceased or incapacitated victim or of a victim
who is under fourteen (14) years of age, or a person who has had a
close personal relationship with the victim and is designated by Qe
court to be a victim representative.

SOURCES: Laws, 1987, ch. 433, §3, eff from and after July 1,1987.

§99-19-157. Victim impact statement.

(1) If a court orders the preparation of a presentence evaluation report on
a defendant in a felony case, the presentence investigator shall prepare a
written victim impact statement for the court which shall be appended to
such report. The statement shall include applicable information obtained
during consultation with the victim or the victim representative. If the
victim or victim representative cannot be located or declines to cooperate in
the preparation of the statement, the presentence investigator shall include
a notation to that effect in the statement. If there are multiple victims and
preparation of individual victim impact statements is not feasible, the
presentence investigator may submit one or more representative statements

(2) If a court does not order the preparation of a presentence evaluation
report on a defendant in a felony case, the victim or victim representative
may also submit a victim impact statement in one or both of the following
ways:

(@) With the permission of the trial court, the victim may present ar.
oral victim impact statement at any sentencing hearing. However,
where there are multiple victims, the court may limit the number
of oral victim impact statements.

(o) The victim may submit a written statement to the prosecuting
attorney, who shall present such statement to the trial judge prior
to sentencing.
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Community Service Restitution §99-20-1

SOURCES: Laws, 1987, ch. 433, §4, eff from and after July 1, 1987.

Cross references—
As to requirement that personnel of division of community services prepare written victim
impact statements at the request of a sentencing judge, see § 47-7-9.

ALR and L Ed Annotations—
Propriety of condition of probation which requires defendant convictedof crime of violence to
make reparation to injured victim. 79 ALR 3d 976.

8§99-19-159. Victim impact statement to be made available to de-
fense and to prosecution; statement as factor in sentencing;
cooperation of victim not mandatory.

(1) At least forty-eight (48) hours prior to the date of sentencing, the court
shall make available copies of the statement to the defendant, defendant’s
counsel and the prosecuting attorney. These parties shall returnall copies
of the statement to the court immediately following the imposition of
sentence upon the defendant.

(2 Any victim impact statement submitted to the court under Section 99-
19-157 shall be among the factors considered by the court in determining
the sentence to be imposed upon the defendant.

(3) Sections 99-19-151 through 99-19-161 shall not be construed to require
a victim or victim representative to submit a victim impact statement or to
cooperate in the preparation of a victim impact statement.
SOURCES: Laws, 1987, ch. 433, §5, eff from and after July 1,1987.
ALR and L Ed Annotations—

Propriety of condition of probation which requires defendant convicted of crime of violence to
make reparation to injured victim. 79 ALR 3d 976.

899-19-161. Notice to victim prior to sentencing.

The prosecuting attorney shall notify the victim or the victim representa-
tive in writing of the date, time and place of any sentencing hearing. If a
sentencing hearing is not ordered by the trial judge, the prosecuting
attorney shall notify the victim or the victim representative of his right to
Prepare a written victim impact statement to be considered by the trial
judge prior to sentencing. A copy of any relevant rules and regulations
Pertaining to the victim impact statement and the hearing shall accompany
the notice. The notice and the copy of any relevant rules and regulations

he sent to the last known address of the victim or the victim represen-
tative at least five (5) days prior to the sentencing hearing.
SOURCE'S: Lsw8- 1987, ch. 433, §6, eff from and after July 1, 1987.
~t-R and L Ed Annotations—

Propriety of condition of probation which requires defendant convicted of crime of violence to
'nnke reparation to injured victim. 79 ALR 3d 976.

CHAPTER 20 [New]

Community Service Restitution
Sgc
Short title; purpose.
0120-3. Participation in community service restitution program.
Qualifications for participation in pro®am.
~20-7. Determining persons eligible for participation; review of districtattorney’s
files

Hi Mm Supp) 249
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vtded with a copy of such report at least ten  testing, analysis, identification, orcornrfc
days prior to the preliminary hearing and shall  of evidence which is the subject matteja
have the opportunity before the hearing upon report. Nothing in this section shall
notice to the state of the lime and place to  right ofthe accused to subpoena such

conduct the interview, which may be (L.1987H.B.341&2) Pei
recorded, of any person who conducted the
Chapter 545
PROCEEDINGS BEFORE TRIAL
gfse;ms Juda ofcireui dorch . A circuit nor adjoining the judicial circou
O medure —transportaton fumished gy m tejd ofmie.  WHIC the trial is to be held hV o3, qpijn,

chiefjustice of the supreme court of
of Missouri to name a county in the state
which jurors may be summoned for suchtj

age. when.

CROSS REFERENCE
Television, closed circuit ,coveraqe of prisoners for coun
appearances, when, requitemenls. RSMo 561031 2. Ifjurors are summoned from acow
545.485. Judge of circuit court May order other than the county of trial, the selectxw
change of venue, when— procedure— transpor- tI._‘_ejL_er pan(_el may, at the Qiscretion ofi
tation furnished jury instead of mileage, ClCUit courtjudge, be held in the count?
when.— 1. Whenever it shall appear, in the which the jurors reside.
manner provided in section 545.490, that the 3. Jurors summoned pursuant to t
inhabitants of the entire county in which the provisions of subsection 1o fthis section &
cause is pending are so prejudiced against the  be subject to the same challenges as od
defendant that a fair trial cannot be had, the jurors, except challenges for nonresidence
circuit court judge may order as many jurors  the county of trial. Transportation max |
as he deems necessary to be summoned from furnished to the jurors in lieu of mileage
any county or counties in the same judicial
circuit asthe county oftrial or in any adjoining
judicial circuit. If the circuit court judge is of . . )
o o ) provisions ofthis section.
the opinion that it is necessary in order to pro—
vide a fair trial of any cause, he may summon (L' 198358, 479)
jurors from a county which is neither in the Effective 3-31-83

4. The supreme court o f the state of W
souri shall promulgate rules to implementf|

Chapter 546
TRIALS, JUDGMENTS AI\&[A&)gECUTIONS IN CRIMINAL

TRIALS 546 all. Execution, witnesses

SeC 546.750. Warrant of execution, how re:. -Tvr-
54b.031 Deafperson's interpreters. definitions for sections 546.034

and 546 036 CROSS REFERENCE

VERDICTS, JUDGMENTS AND Television, closed circuit coverage of prstoen fee o

EXECUTIONS appearances, when, a-quiremenis. RSMo 54! -G8L

546 6K0. Capital cases, duly ofcourt
546 7|0. Execution warrant issued lo ihc chiefadministrative officer TR |ALS

ofa correctional insniulion lor execution nf prisoner 546032 Deaf perSOﬂIS rnferprth

546.7:0. Death penally—manner ofexecution
546.431). Place ofexecuting judgment of dealh

definitions for sections 546.034
Revised Statutes of Missouri 1988
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546.036.—As used in sections 546.034 and
546.036. the following words and terms mean:

(1) "Deaf person”, a person who. because of
i hearing impairment, cannot readily under-
stand an oral or written language or who can-
not readily communicate in an oral or written
language;

(2 "Judicial or administrative proceeding",
any court, or judicial proceeding existing
under the constitution or laws of the state of
Missouri or any of its political subdivisions;

(3 “Qualified interpreter”, a person who is
capable of interpreting and translating
criminal, civil and administrative proceedings
for deaf persons and accurately communicat-
ingthe responses of deaf persons.

(L 1984S.B. 464 A.L. 1987S.B.40)

546.070.

((11937) It was eiror lo give instruction on reputation of
efendant where defendant did not present any evidence at
vulis to his Vaeneral reputation for good character. State v.
Stone 731S. .2d466(pM0.App. ]&7)

546.260.

11987 Person on trial for selling marijuana who testified in
known behalfwas subject to cioss examination on subject

identity nt supplier pursuant to this section in view of
defendant’s numerous references to supplier and defend-
tof* implication that defendant was motivated to sell

vjnjuana t%fa a cocaine debt owed to supplier. State v.
“cClintic. 73LS.W.2d 853(Mo.App. 1987).
546.270.

<1987 Argument focusing on the lack of evidence offered to
the presence of Stolen property in possession of
**lant who did not testify on"his own behalf in trial for
~T>|r¥ and thefl is not comment on the defendant’s
0 testify in violation of this section. State v. Master-
733SW.2d 40(Mo.App. 1987).

VERDICTS, JUDGMENTS AND
EXECUTIONS

546.680.  Capital cases, duty of court.—
judgment of death is rendered by any
of competent jurisdiction, a warrant
by t”?judge and attested by the clerk

~|ler the seal of the court must be drawn and
Jeered to the sheriff It must state the con-
and judgment and appoint a day on

**h the judgment must be executed, which

A not be less than thirty nor more than
ANays from the date of judgment, and
N.direct the sheriffto deliver the defendant,
A “mespecified in said order, not more than
from the date of judgment, to the
administrative officer of a correctional
L~ hon controlled by the division of adult
j'Wons, forexecution.
9 " °193984108 A.L. 1983 H.B. 1340& 1348)
AASjjons: 192983719; 191984063; 19098§5269)

TRIALS. JUDGMENTS AND EXECUTIONS IN CRIMINAL CASES

§ 546.740

546.710. Execution warrant issued to the
chief administrative officer of a correctional
institution for execution of prisoner.—Upon
such convict being brought before the court,
they shall proceed to inquire into the facts, and
if no legal reasons exist against the execution
of sentence, such court shall issue a warrant to
the chief administrative officer of a correc-
tional institution controlled by the division of
adult institutions, for the execution of the
prisoner at the time therein specified, which
execution shall be obeyed by said chief
administrative officer of the correctional insti-
tution accordingly.

(RSMo 19084111 A L. 1988HB. 1340& 1349
Prior revisions: 192983721: 191984065: 199§ 5271

546.720. Death  penalty—manner
execution.—The manner of inflictmg the pun-
ishment of death shall be by the administra-
tion of lethal gas cv by means of the
administration of lethal injection. And for
such purpose the director of the division of
adult institutions is hereby authorized and
directed to provide a suitable and efficient
room or place, enclosed from public view,
within the walls of a correctional institution
controlled by the division ofadult institutions,
and the necessary appliances for carrying into
execution the death penalty by means of the
administration of lethal gas cr by means ofthe
administration oflethal injection.

(RSMo 193984112 A.L. 1433H.B. 1340& 1348)

546.730. Place of executing judgment of
death.—A judgment of death must be
executed within the walls of a correctional
institution controlled by the division of adult
institutions; and such execution shall be under
the supervision and direction of the chief
administrative officer of the correctional
institution.

(RSMo 193984113, AL. 19B3H.B. 13408 1349

546.740. Execution,
chief administrative officer of the correctional
institution, or his duly appointed representa-
tive shall be present at the execution and the
chief administrative officer of the correctional
institution shall invite the presence ofa physi-
cian, the attorney general of the state, and at
least twelve reputable citizens, to be selected
by him; and he shall at the request of the
defendant, permit such clergy or religious
leaders, not exceeding two, as the defendant
may name, and any person, relatives or
friends, not to exceed five, to be present at the
execution, together with such peace officers as
he m3y think expedient, to witness the execu-

Revised Statutes of Missouri 1983

witnesses.—The
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to
lion: but no person under twenty-one years of  tution shall make a return upon the death w.
age shall be allowed to witness the execution. rant to the court by which the judgment
(RSMo 193084114 A.L. 1988H.B. 130& 139 rendered, showing the lime, mode and
Prior revisions: 19298 3724, 191984068. 190985274 ner in which it was executed.

546.750.  Warrant of execution, how (RSMo 193954115 A.L. 1988H.B. 13404 |34,
returned.—After the execution the chief
administrative office of the correctional insti-  Prior revisions: 1929§3725; 1919§ 4069; 1909§ 5375

Chapter 549
PROBATION, PARDONS AND PAROLES

CROSS REFERENCE

Educational ?([ams,for surviving children of officers and
employees killed in (he line ofduly. RSMo 173260

Chapter 550
COSTSIN CRIMINAL CASES

CROSS REFERENCE

interpreters, 168 (axed as costs against state in cnminat
cases. RSMo 491300

Revised Statutes of Missouri 1988
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sons who shall neglect or refuse to assist such
sherilf or deput), when required, shall be liable
to the same penalties as if such officer were in
his own county.

<RsMo 1939« aioti
Prior revisions 1929 § 3718; 1919 § 4062 1909 § 5268

546.630. Restitution or reparation in dam-
ages. when made.—in all cases of conviction of
felony, the party convicted shall restore the
property stolen or destroyed, or make reparation
in damages therefor. The court in which such
conviction may be had. if applied to at the same
term in which the sentence was pronounced, by-
petition. verified by affidavit, may order restitu-
tion or give judgment against the convict for
reparation in damages, and enforce the collec-
tion of the same by execution or other process.

iRSSto 1939 § 4171)
Prior revisions: 19298 3781 |919 § 4127, 1909 § 53

546.640. Proceedings on motion for restitu-
tion.— In motion for restitution or reparation,
the court shall cause the prisoner to be set
within the bar. and demand of him if he has any
defense to make to the motion; and if the con-
vi'" consent to such restitution or reparation in
damages, the court shall give judgment accord-
ingly. if the damages are agreed; otherwise a
jury shall be impaneled to try the facts, and as-
certain the amount and value of the property, or
assess the damages, as the case may be. A fail-
ure to pursue the remedy hereby given shall not
deprive the party aggrieved of his civil action
for the injury sustained. The party injured shall
have a lien on the estate of the criminal from
the time of his arrest, subject to any lien

granted by law to the state.

(RSMo 193 § 4179
r:cr revisions; 19298 3782 1919 § 4128, 1900 § 5333

546.650. Court may require security to keep
the peace.—The court before which any person
shall be convicted of any criminal offense shall
have power, in addition to the sentence pre-
scribed or authorized by law, to require such
person to give security to keep the peace or be
of good behavior, or both, for a term not ex-
ceeding two years, or to stand committed until
such security be given.

&RSMO 1939 § 4097)
rior revisions: ]9:9°§ 3708, 1919 § 4052, 1909 § 5258

546.660. Section 546.650 construed.—Sec-
tion 546.650 shall not extend to convictions for
writing or publishing any libel; nor shall any
such security be hereafter required by any court
upv-in any complaint, prosecution or conviction
for any such writing or publishing

LR.SMO 193V 6 4081
riar revisions' 1929 § 3709 |99 § 4053, 1909 § 5259

TRIALS, JUDGMENTS AND EXECUTIONS IN CRIMINAL CASES

§ 546,710

546.670. Recognizance, when broken.—No
recognizance given under the provisions of sec-
tion 546.650 shall be deemed to be broken, un-
less the principal therein be convicted of some
offense amounting, in judgment of law. to a
breach of such recognizance.

&RSMO 1939 54099
rior revisions. 1929°§ 3710; 1919 § 4054 1909 § 5260

546.680. Duty of court in capital cases.—
When judgment of death is rendered by any
court of competent jurisdiction a warrant signed
by the judge and attested by the clerk under the
seal of the court must be draw n and delivered to
the sheriff. It must state the conviction and
judgment and appoint a day on which the judg-
ment must be executed, which must not be less
than thirty nor more than sixty days from the
date of judgment, and must direct the sheriff to
deliver the defendant, at a time specified in said
order, not more than ten days from the date of
judgment, to the warden of the state peniten-
tiary at Jefferson City. Missouri, for execution.

(RSMo 19§ 418
rior revisions; 1929°§ 37]9; 1919 § 4063, 1909 § 269

546.69G. Statement of conviction and judg-
ment to governor.—The judge of a court at
which a conviction is had must, immediately af-
ter the conviction, transmit to the governor of
the state, by mail or otherwise, a statement of
the conviction and judgment.
(RSMo 1939 § 4109)
Pardons, glovernor’s powers, conditions and restrictions.
RSMo 217800

546.700. Sentence not executed, procedure.
— Whenever, for any reason, any convict sen-
tenced to the punishment of death shall not
have been executed pursuant to such sentence,
and the cause shall stand in full force, the su-
preme court, or the court of lhe county in which
the conviction was had. on the application of the
prosecuting attorney, shall issue a writ of
habeas corpus to bring such convict before the
court; or if he be at large, a warrant for his ap-
prehension may be issued by such court, or any
judge thereof.

(RSMo 1589 § 4110)
rior revisions: 1929°§ 3720, 1919 § 4064, 1909 § 5270

Habcav corpus generally, Chap. 532 RSMo

546.710.
tentiary for execution of prisoner.— Upon such
convict being brought before the court, they
shall proceed to inquire into the facts, and if no
legal reasons exist against the execution of sen-
tence, such couri shall issue a warrant to the
warden of the stale penitentiary al JelTerson
City. Missouri, for the execution of the prisoner

Warrant to warden of slate peni-
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at ihc time (herein specified, which execution
shall be obeyed by said warden accordingly.

[RSMo v~ § 4111
Prior revisions 1929°§ 47 !. 1919 § 4065, 1009 § 5271

Appeal from death sentence, clerk of supreme court to notify
attorney general and warden, RSMo 547.260

546.720.
tion.— The manner of inflicting the punishment
of death shall be by the administration of lethal
gas. And for such purpose the warden of the
state penitentiary is hereby authorized and di-
rected to provide a suitable and efficient room or
place, enclosed from public view, within the
walls of the penitentiary, and the necessary ap-
pliances for carrying into execution the death
penalty by means of the administration of lethal

gas.
(RSMo 1989 § 4112)

546.730. Place oi' executing judgment
death.— A judgment of death must be executed
within the walls of the state penitentiary at Jef-
ferson City, Missouri; and such execution shall
be under the supervision and direction of the
warden of said institution.

(RSMo 1989 § 4113)

546.740. Execution—certain persons to be
present.—The warden, deputy warden, or some
other duly appointed representative of the war-
den of the state penitentiary must be present at
the execution and the warden shall invite the
presence of a physician, the attorney general of
the state, and at least twelve reputable citizens,
to be selected by him; and he shall at the re-
quest of the defendant, permit such ministers of
the gospel, not exceeding two, as the defendant
may name, and any person, relatives or frier.is,
not to exceed five, to be present at the execu-
tion, together with such peace officers as he may
think expedient, to witness the execution; but no
person under twenty-one years of age shall be
allowed to witness the execution.

&R_SMO 1939 § 4114)
rior revisions; 1999°§ 3724; 1919 § 4068; 1909 § 5274

546.750. Warrant of execution, how
turned.—After the execution the warden must
make a return upon the death warrant to the
court by which the judgment was rendered,
showing the time, mode and manner in which il

was executed.

E’R,SMO 1930 § %)
rior revisions; § 3725, 1919 § 4069; 1909 § 5275

546.800. Pregnancy of female convict under
death sentence—proceedings.— If, after any fc-
male convici shall be sentenced to the punish-
ment of death, the officer having charge of hei
person shall have reason to suspect that she is

Death penalty—manner of execu-

re-cases,

CRIMINAL PROC EDURE

pregnant, he shall in like manner summon
jury of six persons, not less than three of
shall be physicians, and shall give notice there”
to the prosecuting attorney of the county wher
such criminal proceedings originated, or to it,’
circuit attorney of the city of St. Louis, if SucE
criminal proceedings originated in that ciu
who shall attend, and the proceedings shall be
had as provided.

£R5M0 1930 § 419. A.L. 1969
rior revisions; 1929 § 3806

§79152 1909 § sjgfl

546.810. If found pregnant—sentence sus-
pended.—The inquisition shall be signed by the
jury and the officer in charge cf such convici
and if it appear that such female convict u
pregnant with child, her execution shall be sus-
pended and the inquisition shall be transmitted
to the governor.

&RSMO 1939 § 419
of

rior revisions: ]9297)§ 3807, 1919 § 4153, 1909 § 5361

546.820. Execution ordered when causes for
suspension cease.— W henever the governor shall
be satisfied that the cause of such suspension no
longer exists, he shall issue his warrant, ap-
pointing a day for the execution of such convict,
pursuant to her sentence; or he may, at his dis-
cretion, commute her punishment to imprison-
ment in the penitentiary for life.

&R_SMO 1930 § 4193
rior revisions: 19298 3808, 1919 5 4154, 1909 § 532

546.860. AIll property bound for fine and
costs.—The property, real and personal, of anv
person charged with a criminal olTcnse, shall be
bound from the time of his final conviction of
such ofTense, for the payment of all fines and
costs which he may be adjudged to pay.

&RSMO 1930 § 4119
rior revisions; 1929°§ 3729 1919 § 4073; 1909 § 5279

546.870. Executions shall issue, when.—II
shall be the duty of the clerk of the court having
criminal jurisdiction for the county at the end of
each term, to issue executions for all fines im-
posed, and the costs of conviction in criminal
during the term and remaining unpaid,
which shall be executed in the same manner 3s
executions in civil cases; and the properly of the
defendant may be seized and sold thereon, not-
withstanding he may be in custody for the same
demand.

(RSMo 190§ 412
rior revisions: 1929'§ 3730; 1919 § 4074 1900 § 5280

May be consigned to workhouse,
because of

546.880.
when.—Whenever any person shall,
a conviction for any misdemeanor or felony, be
subject to imprisonment in a county jail, such
person may, at the discretion of the court, be
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confined in any workhouse or other place of im-
prisonment belonging to any town or city in
such county, or in any incorporated city from
which said county has been separated by lav.;
provided, the county commission of such county
shall have contracted or agreed with the town or
city owning such workhouse or other place of
confinement for the custody and keeping of such
convicts; and cities or towns having no work-
house or houses shall have authority to work
convicted persons on the streets, bridges or
other public works in such city or town.

[RSMo 1939 5 4121)
Prior revisions: 1929°8 3731 1919 § 9075 1909 § 5281

(1957) Section 979270 has beeg&)ar,lialW repealed by impli-
cation’and superseded by § 596.880. insotar as it mandatorily
requires that prisoners be sentenced by the St. Louis Court of
Criminal Correction_lo the workhouse; sentences to the city
jail are valid. In re Thomas (A.). 306'S SV.2d 336

Louis city workhouse, commit-
ment.— 1. Every person committed to the
workhouse of the city nf St 1otiis, or other
place of punishment provided by that city, by
the circuit court of the city of St. Louis, shall be
put to hard labor at r.uch work as his or her
strength and health wi'l permit, whether within
or without such place of imprisonment, and
shall be under the control and management of
those having charge of such prison, subject to
such rules and regulations as the municipal as-
sembly of St. Louis city may establish for such
prisons.

2. If the party committed is unwilling al-
though able to pay the fine and costs, if such be
the punishment for the offense, in whole or in
Part, in payment of such fines and costs, the
Party committed shall be allowed for his or her
work at the rate of ten dollars per day. No im-
prisonment for nonpayment of fine and costs
shall exceed six months.

3. When a fine is assessed by the circuit
court of the city of St. Louis the court may pro-
vide for the payment of the fine and costs on an
mnstallment basis under such terms and condi-
Hons as the court deems appropriate.

4-  Any person, after being committed to the
workhouse or other place of imprisonment pro-
vided by the city of St. Louis, for nonpayment

546.881. St.

TRIALS, JUDGMENTS AND EXECUTIONS IN CRIMINAL CASES
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of his or her fine and costs, desiring to pay
same, shall make application to the judge of
said court, who shall in open court order the line
and all costs of such person to be paid to the
clerk of said court, whose duty it shall be to re-
ceive same, enter satisfaction on the execution
in his execution book, and give notice in writing,
under the seal of said court, to the superinten-
dent or person having charge and control of said
workhouse, that the execution against such per-
son has been fully satisfied, whereupon such
person shall immediately be discharged from
said workhouse or place of punishment.

<l. 1978 H.B, 163
EfTedive 1-2-@

546.890. Persons committed to workhouse
imprisoned for full term.—AIl persons commit-
ted to any workhouse or other places of confine-
ment under the provisions of section 546.880
shall be imprisoned for the full term of their
sentence, unless sooner discharged by due
course of law.

&R,SMO 1939 § 4122
rior revisions: 1929°§ 3732 1919 § 4076: 1909 § 5282

546.900. Stay of execution granted, when.—
In case of a conviction for any offense where the
punishment has been fixed at a fine or imprison-
ment in the county jail, or workhouse, or by
both such fine and imprisonment, the court in
which any such conviction was had, or the judge
thereof in vacation, or any associate circuit
judge before whom such conviction was had,
may, for good cause shown, by order entered of
record, or in writing signed by such judge or as-
sociate circuit judge, grant a stay of execution
on any such judgment of conviction and sen-
tence thereon for a definite period of time lo be
fixed by the court, judge or associate circuit
judge granting the same, not to exceed six
months, upon the defendant or some person for
him entering a recognizance conditioned for his
surrendering himself in execution at the lime
and place fixed by the judgment of such convic-
tion or sentence on a day to be named in such
order.

LR'SMO 1930 § 4129)
rior revisions: 1929'§ 3739, 19)9 § 4085, 1909 ) 591



Chapter 565
OFFENSES AGAINST THE PERSON

See.

565.001. Procedure for chapter 565

565002. Definitions

565.003. Culpable mental state ma> exist though different person
killed—time between act and death no defense

565004 Joinder of offenses, exception—prior offenders, procedure, ex-
ception. first degree murder—joinder, first degree murder,
watver of death penall).

565 005. Prior to trial for first degree murder, opposing counsels to
furnish requested information, rules applied.

565.006. Waiver of jury trial permitted, when.

565.020. First degree murder, penalty

565.021. Second degree murder, penalty.

565 023. Voluntary manslaughter, penalty—under influence of sudden
passion, defendant's burden to inject.

565.024  Involuntary manslaughter, penalty.

565025 Lesser degree offenses of first and second degree murder—
instruction on lesser offenses, when.

565 030. Trial procedure, first degree murder

565.032. Evidence to be considered in assessing punishment in first de-
gree murder cases for wmcft deatn penalty authorized.

565035. Supreme court to review all death sentences, procedure—
powers of court—assistant to court authorized, duties.

565040 Dealh penalty, if held unconstitutional, resentencing proce-
dure

565050. Assault, first degree, penalty

565.060 Assault, second degree, penalty

565.065 Unlawful endangerment of another, penalty

565.070. Assault in the third degree

565.080. Consent at 3 defense

565090 Harassment

565.100 Lack of *onsent in kidnapping and crimes involving restraint.

565 110  Kidnapping

565 120. Felonious re tumi

565 130 False imprisonment

565.140 Defenses to false imprisonment

565 150 Interference with custody.

CROSS REFERENCES

Criminal activity forfeiture act. (CAFA). definitions applica-
ble to this chapter, RSMo 513605 ,
M.ntmum  prison”terms for repeat offenders for the commis-

sion of certain crimes in this chapter, RSMo 558019

« 565.001. Procedure for chapter 565.—
1. The provisions of this chapter shall govern
the construction and procedures for charging,
trial, punishment and appellate review of any
offense defined in this chapter and committed
after July 1, 1984.

2. The provisions of this chapter shail not
govern the construction or procedures for charg-
ing. trial, punishment or appellate review of any
offense committed before the effective dale of
this chapter. Such an offense must be construed,
punished, charged, tried and reviewed on appeal
according to applicable provisions of law ex-
isting prior to the effective date of this chapter
in -he same manner as if this chapter had not

been enacted, the provisions of section 1.160,
RSMo, notwithstanding.

3. All provisions of "The Criminal Code” or
other law consistent with the provisions of this
chapter shall apply lo this chapter. In the event
of a conflict, the provisions of this chapter shall

govern the interpretation of the provisions of
this chapter.
4. Persons accused of committing a homi-

cide offense shall be prosecuted-

(1) In the county in which the offense is com-
mitted; or

(2) If the offensr is committed partly in one
county and partly in another, or if the elements
of the offense occur in more than one county,
then in any of the counties where any element
of the offense occurred; or

(3) In the county in which the body of the
deceased victim is found; or

(4) If subdivisions (1), (2), and (3) of this
subsection do not apply, then in the county in
which the victim lived.

EL. 1983 5.8, 276
ffective 10-1-84 (L. 1984 S B. 48 § A)

*This section has no continuity with section 565001, shown
repealed by S B. 276, 82nd G.A. 1st Reg. Sess,

565.002. Definitions.—As used in this chap-
ter, unless a different meaning is otherwise
plainly required:

(1) “Adequate cause” means cause that would
reasonably produce a degree of passion in a per-
son of ordinary temperament sufficient to sub-
stantially impair an ordinary person’s capacity
for self-control;

(2) “Conduct™ includes any act or omission;

(3) “Deliberation” means cool reflection for
any length of time no matter how brief;

(4) “Intoxicated condition” means under the
influence of alcohol, a controlled substance, or
drug, or any combination thereof;

(5) “Operates” means physically driving or
operating or being in actual physical control of
a motor vehicle;

(6) “Serious physical injury"™ means physical
injury that creates a substantial risk of death or
that causes serious disfigurement or protracted
loss or impairment of the function of any part of
the body;

5549
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(7) “Sudden passion” means passion directly
caused by and arising out of provocation by the
victim or another acting with the victim which
passion arises at the lime of the olfense and is
not solely the result of former provocation;

(8) “Trier” means the judge or jurors to
whom issues of fact, guilt or innocence, or the
assessment and declaration of punishment arc
submitted for decision.

EL. 1983 S B 3761
ffective 10-1-84 (L 1984 SB. M8 § A)

*565.003. Culpable mental state may exist
though different person killed—time between act
and death no defense.— 1. The culpable mental
state necessary for a homicide offense may be
found to exist if the only difference between
what actually occurred and what was the object
of the offender’s state of mind is that a different
person or persons were killed.

2. The length of time which transpires be-
tween conduct which results in a death and is
the basis of a homicide offense and the event of
such death is no defense to any charge of homi-
cide.

EL. 1983 SB 376l

fiective 10-1-84 (L, 1984 S.B. 48§ A)

*This section has no_continuity with section 565003 shown
repealed by S B. 376 83nd G.A. 1%t Reg. Sess.. 1983

*+ 565.004. Joinder of offenses, exception-
prior offenders, procedure, exception, first degree
murder—ijoinder, first degree murder, waiver of
death penalty.— 1. Each homicide offense
which is lawfully joined in the same indictment
or information together with any homicide of-
fense or offense other than a homicide shall be
charged together with such ofTense in separate
counts. A count charging any offense of homi-
cide may only be charged and tried together
with one or more counts of any other homicide
or offense other than a homicide when all such
offenses arise out of the same transaction or
constitute part of a common scheme or plan.
Except as provided in subsections 2, 3. and 4 of
this section, no murder in the first degree of-
fense may be tried together with any offense
other than murder in the first degree. In the
event of a joinder of homicide offenses, all of-
fenses charged which arc supported by the evi-
dence in the case, together with all proper lesser
offenses under section 565.025, shall, when re-
quested by one of the parties or the court, be
submitted to the jury or, in a jury-waived trial,
considered by the judge.

2. A count charging any offense of homicide
of a particular individual may be joined in an
indictment or information and tried with one or
more counts charging alternatively any other
homicide or offense other than a homicide com-
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mitted against that individual. The state shall
not be required to make an election as to the
alternative count on which it will proceed. This
subsection in no way limits the right to try tn
the conjunctive, where they are properly joined
under subsection | of this section, cither scpa-
rate offenses other than murder in the first de
grec or separate offenses of murder in the first
degree committed against different individual,.

3. When a defendant has been charged and
proven before trial to be a prior offender pursu-
ant to chapter 558, RSMo, so that the judec
shall assess punishment and not a jury for an
offense other than murder in the first degree,
that ofTense may be tried and submitted to the
trier together with any murder in the first de-
gree charged with which it is lawfully joined. In
such case the judge will assess punishment on
any offense joined with a murder in the first de-
gree charge according to law and, when the
trier is a jury, it shall be instructed upon pun-
ishment on the charge of murder in the first de-
gree in accordance with section 565.030.

4. When the state waives the de3lh penalty
for a murder first degree offense, that olfense
may be tried and submitted to the trier together
with any other charge with which it is lawfully
joined.

it, 1983 S,B. 376}

Effective 10-1-84 |L. 1984 SB 448 § A)

* This section has no continuity with section 565004 shown
repealed by S.B. 376, 83nd G.A. sl Reg. Sess., 1983

*565.005. Prior to trial for first degree
murder, opposing counsels to furnish requested
information, rules applied.— 1. At a reasonable
:nne before the commencement of the first stage
of any trial of murder in the first degree at
which the dealh penalty is not waived, the state
and defendant, upon request and without order
of the court, shall serve counsel of the opposing
party with:

(1) A list of all aggravating or mitigating cir-
cumstances as provided in subsection i of sec-
tion 565.032, which the party intends to prove
at the second stage of the trial;

(2) The names of all persons whom the party
ntends to call as witnesses at the second stage
of the trial:

13) Copies or locations and custodian of any
rooks, papers, documents, photographs or ob-
jects which the party intends to offer at the sec-
ond stage of the trial. If copies of such materials
are not supplied to opposing counsel, the party
shall cause them to be made available for in-
spection and copying without order of the court.

2. The disclosures required in subsection

of this section are supplemental to those re-
quired by rules of the supreme court relating to
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a continuing duty to disclose information, the
use of matters disclosed, matters not subject to
disclosure, protective orders, and sanctions for
failure to comply with an applicable discovery
rule or order, all of which shall also apply to
any disclosure required by this section.

EL 1983 S 2
ffective 1(}1-84 1984 SB. 48 § A)

*This section has no_continuit) with section 565005 shown
repealed by S.B. 276, 82nd G.A. 1dt Reg. Sess.,

*565.006. Waiver of jury trial permitted,
when.— I. At any lime before the commence-
ment of the trial of a ""omicide offense, the de-
fendant may, with the assent of the court, waive
a trial by jury and agree to submit all issues in
the case to the court, whose finding shall have
the force and effect of a verdict of a jury. Such
a waiver must include a waiver of a trial by jury
of all issues and offenses charged in the case,
including the punishment to be assessed and im-
posed if the defendant is found guilty.

2. No defendant who pleads guilty to a
homicide offense or who is found guilty of a
homicide offense after trial to the court without
a jury shall be permitted a trial by jury on the
issue of the punishment to be imposed, except
by agreement of the state.

3. If a defendant is found guilty of murder
in the first degree after a jury trial in which the
state has not waived the death penalty, the de-
fendant may not waive a jury trial of the issue
of the punishment to be imposed, except by
agreement with the state and the court.

4. Any waiver of a jury trial and agreement
permitted by this section shall be entered in the
court record.

EL. 1983 $.B  276)
fective 10-1-84<L 1984 S.B 448§ A)

with section 565006 shown

*This section has no_continuit
A. 15t Reg. Sess.,

repealed by S.B 276. 82nd

565.020. First degree murder, penalty.—
1. A person commits the crime of murder in
the first degree if he knowingly causes the death
of another person after deliberation upon the
matter.

2. Murder in the first degree is a class A
felony, except that the punishment shall be ei-
ther death or imprisonment for life without eli-
gibility for probation or parole, or release except
by act of the governor.

<L, 1983
Effective 10-1-84 ZL 1934 S.B. 48 5A)

Execution, location, duties ol the warden. RSMo 546 738

*565.(121. Second degree murder, penally.—
I. A person commits the crime of murder in
the second degree if he:
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(1) Knowingly causes the dealh of another
person or, with the purpose of causing serious
physical injury to another person, causes the
death of another person; or

(2) Commits or attempts to commit any fel-
ony, and, in the perpetration or the attempted
perpetration of such felony or in the flight from
the perpetration or attempted perpetration of
such felony, another person is killed as a result
of the perpetration or attempted perpetration of
such felony or immediate flight from the perpe-
tration of such felony or attempted perpetration
of such felony.

2. Murder in the second degree is a class A
felony, and the punishment for second degree
murder shall be in addition to the punishment
for commission of a related felony or attempted
felony, other than murder or manslaughter.

3. Notwithstanding section 556.046, RSMo,
and section 565.025. in any charge of murder in
the second degree, the jury shall be instructed
on, or, in a jury-waived trial, the judge shall
consider, any and all of the subdivisions in sub-
section | of this section which are supported by
the evidence and requested by one of the parties
or the court.

19835.8. 276, A.L. 1984 5B. 443 § A)

L,

Effectwe 10-:1-34

*This section has no continuity with § 565021 shown re-
. 1st Reg. Sess. 1983

pealed by S.B. 276. 82nd G.

565.023. Voluntary manslaughter, penalty-
under influence of sudden passion, defendant’s
burden to inject— 1. A person commits the
crime of voluntary manslaughter if he:

(1) Causes the death of another person under
circumstances that would constitute murder in
the seconl degree under subdivision (1) of sub-
section | of section 565.021. except that he
caused the death under the influence of sudden
passion arising from adequate cause; or

(2) Knowingly assists another in the commis-
sion of self-murder.

2. The defendant shall have the burden of
injecting the issue of influence of sudden passion
arising from adequate cause under subdivision
(1) of subsection | of this section.

3. Voluntary manslaughter is a class B fel-

ny.
EL 19CJ S.B. 276
ffective 10-1-84 (L. 1984 S.B. 48 § A)

565.024. Involuntary manslaughter, penalty.
— 1. A person commits the crime of involun-

tary manslaughter if he:

(1) Recklessly causes the death of another
person: or

(2) While in an intoxicated condition operates
a motor vehicle in this slate and. when so opcr-
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ating, acts with criminal negligence to cause the
death of any person.

2. Involuntary manslaughter is a class C fel-
ony.

(L.lg SB 276 AL 1984SB. 488 A, AL 1956 HB

565.025.
second degree murder—instruction on lesser of-
fenses, when.— 1. With the exceptions pro-

vided in subsection 3 of this section and subsec-
tion 3 of section 565.02i section 556.046.
RSMo. shall be used for the purpose of consid-
eration of lesser olfenses by ihe trier in all
homicide cases.

2. The following lists shall comprise, in ihc
order listed, the lesser degree offenses:

(1) The lesser degree offenses of murder in
the first degree are:

(a) Murder in the second degree under subdi-
visions (1) and (2) of subsection 1 of section
565.021;

(b) Voluntary manslaughter under subdivi-
sion (1) of subsection 1 of section 565.023; and

(c) Involuntary manslaughter under subdivi-
sion (1) of subsection 1 of section 565.024;

(2) The lesser degree olfenses of murder in
the second degree are:

(a) Voluntary manslaughter under subdivi-
sion (1) of subsection 1 of section 565.023; and

(b) Involuntary manslaughter under subdivi-
sion (1) of subsection 1 of section 565.024.

3. No instruction on a lesser included of-
fense shall be submitted unless requested by one
of the parties or the court.

EL. 1983S.B, 276 A.L. 1984SB 4488 A)
ffective 10-1-34

565.030. Trial procedure, first degree mur-
der.— 1. Where murder in the first degree is
charged but not submitted or where the state
waives the death penalty, the submission to the
trier and all subsequent proceedings in the case
shall proceed as in all other criminal cases with
a single stage trial in which guilt and punish-
ment are submitted together.

2. W'here murder in the first degree is sub-

mitted to the trier without a waiver of the death
penalty, the trial shall proceed in two stages
before ihe same trier. At the first stage the trier
shall decide only whether the defendant is guilty
or not guilty of any submitted offense. The issue
of punishment shall not be submitted to the
trier at the first stage. If an olfense is charged
other than murder in the first degree in a count
together with a count ol murder in the first de-
gree, the trial judge shal! assess puni-hatcm

any such otfense according to law, after the de-

CRIMES AND PUNISHMENT

5552

fendant is found guilty of such olfense and after
he finds the defendant to be a prior offender
pursuant to chapter 558, RSMo.

3. If murder in the first degree is submitted
and the death penally was not waived but the
trier finds the defendant guilty of a lesser homi-
cide, a second slage of the trial shall proceed at

Lesser degroe offenses of first and which the only issue shall be the punishment to

be assessed and declared. No further evidence
shall be received. If the trier is a jury it shall be
instructed on the law. The attorneys may then
argue as in other criminal cases the issue of
punishment, after which the trier shall assess
and declare the punishment as in all other crim-
inal cases.

4. If the trier at the first stage of a trial
where the death penalty was not waived finds
the defendant guilty of murder in the first de-
gree, a second stage of the trial shall proceed at
which the only issue shall be the punishment to
be assessed and declared. Evidence of any of the
aggravating or mitigating circumstances listed
in subsection 2 or 3 of section 565.032 may be
presented subject to the rules of evidence at
criminal trials. Rebuttal and surrcbuttal evi-
dence may be presented. The state shall be the
first to proceed. If the trier is a jury it shall be
instructed on the law. The attorneys may then
argue the issue of punishment to the jury, and
the state shall have the right to open and close
the argument. The trier shall assess and declare
the punishment at life imprisonment without eli-
gibility for probation, parole, or release except
by act of the governor:

(1) If the trier does not find beyond a reason-
able doubt at least one of the aggravating cir-
cumstances set out in subsection 2 of section
565.032; or

(2) If the triei does not find beyond a reason-
able doubt that any one or more of the aggra-
vating circumstances listed in subsection 2 of
section 565.032, if found, together with any
other authorized aggravating circumstances
found, warrant imposing the death sentence; or

(3) If the trier finds the existence of one or
more mitigating circumstances sufficient to out-
weigh the aggravating circumstance or circum-
stances found by the trier: or

(4) If the trier decides under all of the cir-
cumstances not to assess and deelurc the punish-
ment at death.

If the trier is a jury it shall be so instructed. If
the trier assesses and declares the punishment
at death it shall, in its findings or verdict, set
out in writing the aggravating circumstance or
circumstances which it found beyond a reasona-
ble doubt. If the trier is a jury it shall be in-
m-ftKifd before the case is submitted that if it is
unable to decide or agree upon the punishment
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the court shall assess and declare the punish-
ment at life imprisonment without eligibility for
probation, parole, or release except by act of the
governor or death. The court shall follow the
same procedure as set out in this section when-
ever it is required to determine punishment for
murder in the first degree.

<L, 1983SB. 276 AL 1984S B 448§ A)
Effective 10-1-54

565.032. Evidence to be considered
sessing punishment in first degree murder cases
for which death penalty authorized.— 1. In all
cases of murder in the first degree for which the
death penalty is authorized, the judge in a jury-
waived trial shall consider, or he shall include in
his instructions to the jury for it to consider:

(1) Any of the statutory aggravating circum-
stances enumerated in subsection 2 which are
requested by the state and supported by the evi-
dence;

(2) Any of the statutory mitigating circum-
stances enumerated in subsection 3 which arc
requested by the defendant and supported by
the evidence;

(3) Any mitigating or aggravating circum-
stances otherwise authorized by law and sup-
ported by the evidence and requested by a party
including any aspect of the defendant’s charac-
ter, the record of any prior criminal convictions,
and pleas and findings of guilty and admissions
of guilt of any crime or pleas of nolo contendere
of ti?e defendant:

(4) AIll evidence received during the first
stage of the trial.
2. Statutory aggravating circumstances for

a murder in the ii.r degree ofTense shall be lim-
ited to the following:

(1) The ofTense was committed by a person
with a prior record of conviction for murder in
the hast degree, or ihe ofTense was committed
by a person who has one or more serious as-
saultive criminal convictions;

(2) The murder in the first degree ofTense was
committed waile the offender was engaged in
the commission or attempted commission of an-
other unlawful homicide;

(3) The offender by his act of murder in the
first degree kiowingly created a great risk of
death to more than one person by means of a
weapon or dc'icc which would normally be haz-
ardous to the lives of more than one person;

(4) The offender committed the offense of
murder in ihc first degree for himself or an-
other. for he purpose of receiving money or any
other thing of monetary value from the victim
of the murder ur another;
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(5) The murder in the first degree was com-
mitted against a judicial officer, former judicial
officer, prosecuting attorney ot former prosecut-
ing attorney, circuit attorney or former circuit
attorney, assistant prosecuting attorney or for-
mer assistant prosecuting attorney, assistant cir-
cuit attorney or former assistant circuit attor-
ney, peace officer or former peace officer,
elected official or former elected official during
or because of the exercise of his official duty;

(6) The offender caused or directed another
to commit murder in the first degree or commit-
ted murder in the first degree as an agent or
employee of another person;

(7) The murder in the first degree was outra-
geously or wantonly vile, horrible or inhuman in
that it involved torture, or depravity of mmd;

(8) The murder in the first degree was com-
mitted against any peace officer, )r fireman
while engaged in the performance of his official
duty;

(9) The murder in the first degree was com-
mitted by a person in, or who has escaped from,
the lawful custody of a peace officer or place of
lawful confinement;

(10) The murder in the first degree v'">s com-
mitted for the purpose of avoiding, interfering
with, or preventing a lawful arrest or custody in
a place of lawful confinement, of himself or an-
other;

(11) The murder in the first degree was com-
mitted while the defendant was engaged in the
perpetration or in the attempt to perpetrate a
felony of any degree of rape, sodomy, burglary,
robbery, kidnapping, or any felony offense in
chapter 195, RSMo;

(12) The murdered individual was a witness
or potential witness in any past or pending in-
vestigation or past or pending prosecution, and
was killed as a result of his status as a witness
or potential witness;

(13) The murdered individual was an em-
ployee of an institution or facility of the depart-
ment of corrections and human resources of this
state or local correction agency and was killed
in the course of performing his official duties, or
the murdered individual was an inmate of such
institution or facility;

(14) The murdered individual was killed as a
result of the hijacking of an airplane, train,
ship, bus or other public conveyance.

3. Statutory mitigating circumstances shall
include the following:

(1) The defendant has no significant history
of prior criminal activity;

(2) The murder in the first degree was com-
mitted while the defendant was under the influ-
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ence of extreme mental or emotional distur-

bance;
(3) The victim was a participant in the de-
fendant’s conduct or consented to the act;

(4) The defendant was an accomplice in the
murder in the first degree committed by another
person and his participation was relatively mi-
nor;

(5) The defendant acted under extreme du-
ress or under the substantial domination of an-
other person:

(6) The capacity of the defendant to appreci-
ate the criminality of his conduct or to conform
his conduct to the requirements of law was sub-
stantially impaired;

(7) The age of the defendant at the time of
the crime.

EL. 1983SB 276 AL. 1934 SB. 48 § A)
ffective 10-1-84

565.035.
sentences, procedure—powers of court—assis-
tant to court authorized, duties.— 1. Whenever
the death penalty is imposed in any case, and
upon the judgment becoming final in the trial
court, the sentence shall be reviewed on the rec-
ord by the supreme court of Missouri. The cir-
cuit clerk of the court trying the case, within
ten days after receiving the transcript, shall
transmit the entire record and transcript to the
supreme court together with a notice prepared
by toe circuit clerk and a report prepared by the
trial judge. The notice shall set forth the title
and docket number of the case, the name of the
defendant and the name and address of his at-
torney, a narrative statement of the judgment,
the offer,sc, and the punishment prescribed. The
report by the judge shall be in the form of a
standard questionnaire prepared and supplied
by the supreme court of Missouri.

2. The supreme court of Missouri shall con-
sider the punishment as well as any errors enu-
merated by way of appeal.

3. With regard to the sentence, the supreme
court shall determine:

(1) Whether the sentence of death was im-
posed under the influence of passion, prejudice,
or any other arbitrary factor;

(2) Whether the evidence supports the jury's
or judge’s finding of a statutory aggravating cir-
cumstance as enumerated in subsection 2 of sec-
tion 565.032 and any other circumstance found;

(3) Whether the sentence of death is exces-
sive or disproportionate to the penalty imposed
in similar cases, considering both the crime, the
strength of the evidence and the defendant.

4. Both the defendant and the state shall
have the right to submit briefs within the time
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provided by the supreme court, and to present
oral argument to the supreme court.

5. The supreme court shall include in its de-
cision a reference to those similar cases which it
look into consideration. In addition to its au-
thority regarding correction of errors, the su-
preme court, with regard to review of death
sentences, shall be authorized to:

(1) Affirm the sentence of death; or

(2) Set tiie sentence aside and resentcnce the
defendant to life imprisonment without eligibil-
ity for probation, parole, or release except b\
act of the governor; or

(3) Set the sentence aside and remand the
case for retrial of the punishment hearing. A
new jury shall be selected or a jury may be
waived by agreement of both parties and then
the punishment trial shall proceed in accordance
with this chapter, with the exception that the
evidence of the guilty verdict shall be admissible
in the new trial together with the official tran-
script of any testimony and evidence properlv
admitted in vjch stage of the original trial
where relevant to determine punishment.

6. There shall be an assistant to the su-
preme court, who shall be an attorney appointed
by the supreme court and who shall serve at the
pleas jre of the court. The court shall accumu-
late the records of all cases in which the sen-
tence of dealh or life imprisonment without pro-
bation or parole was imposed after May 26,
1977, or such earlier date as the court may
deem appropriate. The assistant shall provide
the court with whatever extracted information
the court desires with respect thereto, including
but not limited to a synopsis or brief of the facts
in the record concerning the crime and the de-
fendant. The court shall be authorized lo em-
ploy an appropriate staff, within the limits of
appropriations made for that purpose, and such
methods to compile such data as arc deemed by
the supreme court to be appropriate and rele-
vant to the statutory questions concerning the
validity of the sentence. The office of the assis-
tant to the supreme court shall be attached to
the office of the clerk of the supreme court for
administrative purposes.

7. In addition to the mandatory sentence re-
view, there shall be a right of direct appeal of
the conviction to the supreme court of Missouri.
This right of appeal may be waived by the de-
fendant. If an appeal is taken, the appeal and
the sentence review shall be consolidated for
consideration. The court shall render its decision
on legal errors enumerated, the factual substan-
tiation of the verdict, and the validity of the

sentence.

L S B 210
Effec]t%;ea 10-1-84 2|.. 198458 448 § At
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565.040. Death penalty, if held unconstitu-
tional, resentencing procedure.— 1. in the
event that the death penalty provided in this
chapter is held to be unconstitutional, any per-
son convicted of murder in the first degree shall
be sentenced by the court to life imprisonment
without eligibility for probation, parole, or re-
lease except by act of the governor, with the ex-
ception that when a specific aggravating cir-
cumstance found in a case is held to be
unconstitutional or invalid for another reason,
the supreme court of Missouri is further author-
ized to remand the case for resentencing or re-
trial of the punishment pursuant to subsection 5

of section 565.036*.

2. In the event that any death sentence im-
posed pursuant to this chapter is held to be un-
constitutional. the trial court which previously
sentenced the defendant to death shall cause the
defendant to be brought before the court and
shall sentence the defendant to life imprison-
ment without eligibility for probation, parole, or
release except by act of the governor, with the
exception that when a specific aggravating cir-
cumstance found in a case is held to be inappli-
cable, unconstitutional or invalid for another
reason, the supreme court of Missouri is further
authorized to remand the case for retrial of the
punishment pursuant lo subsection 5 of section
565.035.

EL. 1983S.h, 21

ffective 10-1-84 (L 1984S.B 448 § A)

* Probab &hould he 565 035. since there is no § 565,036 and
iS germane

565.050. Assault, first degree, penalty.—
1. A person commits the crime of assault in
the first degree if he attempts to kill or know-
ingly causes or attempts to cause serious physi-
cal injury to another person.

2. Assault in the first degree is a class B fel-

ony unless in the course thereof the actor inflicts

serious physical injury on the victim in which
case it is a class A felony.
IL 1977SB 60 AL 1983SB 37
Effective 10-1-84 (L. 1984 SB 448 §'A)
565.060. Assault, second degree, penalty.—

1. A person commits the crime of assault in
the second degree if he:

(1) Attempts to kill or knowingly causes or
attempts lo cause serious physical injury to an-
other person under the influence of udden pas-
sion arising out of adequate cause; or

(2) Attempts to cause or knowingly causes
physical injury to another person by means of a
deadly weapon or dangerous instrument; or

(3) Recklessly causes serious physical injury
lo another person; or
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(4) While in an intoxicated
under the influence of controlled substances or
drugs, operates a movor vehicle in this stale and,
when so operating, acts with criminal negligence
to cause physical injury to any other person
than himself.

2. The defendant shall have the burden of
injecting the issue of influence of sudden passion
arising from adequate cause under subdivision
(1) of subsection 1 of this section.

3. Assault in the second degree is a class C
felony.

(L 1977 SB. 60A| 1983SB. 276 A.L. 1934 SB 602

"Physical injury”, terms used in instructions were terms of
common usagie and no delinition of such terms arc required
(Mo.App.) Slate v. Mace. 665 S\V.2d 655

565.065. Unlawful endangerment of another,
penalty.— 1. A person commits the crime of
unlawful endangerment of another if, while en-
gaged in or as a part of the enterprise for the
production of a controlled substance, he protects
or attempts to protect the production of the con-
trolled substance by creating, setting up, build-
ing, erecting, or using any device or weapon
which causes or is intended to cause physical in-
jury to another person.

condition or

2. Unlawful endangerment of another is a

class C felony.
EL. 1986 S B, 450)
fiective 3-17-86

565.070. Assault in the third degree.— I.
person commits the crime of assault in the third
degree if;

(1) He attempts to cause or recklessly causes
physical injury to another person: or

(2) With criminal negligence he causes physi-
cal injury to another person by means of a
deadly weapon; or

(3) He purposely places another person in ap-
prehension of immediate physical injury; or

(4) He recklessly engages in conduct which
creates a grave risk of death or serious physical
injury . another person; or

(5) He knowingly causes physical
with another person knowing the other person
will regard the contact as offensive or provoca-
tive.

contact

A

2. Assault in the third degree is a class A

misdemeanor unless committed under subdivi-
sion (3) or (5) of subsection | in which case it is
aclaC misdemeanor.

EL S.75B _60)
ffective 1-1-79

565.080. Consent as a defense.— 1. When
conduct is charged to constitute an offense be-
cause it causes or threatens physical injury, con-



§ 565.080 CRIMES AND
sent to that conduct or to the infliction of the
injury is a defense only if:

(1) The physical injury consented to or
threatened by the conduct is not serious physical
injury; or

(2) The conduct and the harm are reasonably
foreseeable hazards of

(a) The victim’s occupation or profession; or

(b) Joint participation in a lawful athletic
contest or competitive sport; or

(3) The consent establishes a justification for
the conduct under chapter 563 of this code.

2. The defendant shall have the burden
injecting the issue of consent.

EL. 1977 S.B._60)
ffective 1-1-9

565.090. Harassment.— 1. A person com-
mits the crime of harassment if for the purpose
of frightening or disturbing another person, he

(1) Communicates in writing or by telephone
a threat to commit any felony; or

(2) Makes a telephone call or communicates
in writing and uses coarse language offensive to
one of average sensibility; or

(3) Makes a telephone call anonymously; or

(4) Makes repeated telephone calls.

2. Harassment is a class A misdemeanor.

EL. 1977 SB. 60)
ffective 1-1-M@

(1981) Sialule definin% offense of harassment was not uncon-
stitutionally vague, and was no! ovcrb'oad and did not deny
due process. Slate v. Koetling (Mo.). 616 SW'.2d 82
(1985) Held not unconstitutionally overbroad. The caller's in-
fent to disturb or fnghten need not be the sole intent or pur-
pose of the call. Stale v. Koetting (A.). 691 S.W.2d

565.100. Lack of consent in kidnapping and
crimes involving restraint.— 1. It is an element
of the offenses described in sections 565.110
through 565.130 of this chapter that the con-
finement, movement or restraint be committed
without the consent of the victim.

2. Lack of consent results from:

(1) Forcible compulsion; or

(2) Incapacity to consent.

3, A person is deemed incapable of consent
if he is

(1) Less than fourteen years old; or

(2) Incapacitated.

EL. 1977 $.B._60)
ffective 1-1-@

(1981) Statute defining offense of harassment was not uncon-
stitutionally vague, and was not overbroad and did not deny
due process. Stale v. Kocltmg (Mo.), 616 S.W.2d 822

565.110. Kidnapping.— 1. A person com-
mits the crime of kidnapping if he unlawfully
removes another without his consent front the
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place where he is found or unlawfully confines
another without his consent for a substantial pe-
riod, for the purpose of

(1) Holding that person for ransom or re-
ward. or for any other act to be performed or
not performed for the return or release of titat
person; or

(2) Using the person as a shield or as a hos-
tage; or

(3) Interfering with the performance of any
governmental or political function; or

(4) Facilitating the commission of any felony

of OF flight thereafter; or

(5) Inflicting physical injury on or terrorizing
the victim or another.

2. Kidnapping is a class A felony unless
committed under subdivision (4) or (5) of sub-
section 1 in which cases it is a class B felony.

EL. 1977 S.B._60)

ffective 1-1-M

§1981) Kidnapping and rape were separate offenses and de-
endant thus was ot punished twice for same offense because
confinement and movement of victim were not Incidental to
commission of rape but increased risk of harm and danger to
victim. Stale v. Stewart (A.), 615 S.W.2d 600

565.120. Felonious restraint.— 1. A person
commitr the crime of felonious restraint if he
knowingly restrains another unlawfully and
without consent so as to interfere substantially
with his liberty and exposes him to a substantial
risk of serious physical injury.

2. Felonious restraint is a class C felony.

EL. 1977 S.B._60)
ffective 1-1-7

565.130. False imprisonment.— 1. A per-
son commits the crime of false imprisonment if
he knowingly restrains another unlawfully and
without consent so as to interfere substantially
with his liberty.

2. False imprisonment is a class A misde-
meanor unless the person unlawfully restrained
is removed from this state, in which case it is a
class D felony.

EL. 1977 S.B._60)
fiective 1-1-7

565.140. Defenses to false imprisonment.—
1. A person docs not commit false imprison-
ment under section 565.130 if the person re-
strained is a child under the age of seventeen
and

(1) A parent, guardian or other person re-
sponsible for the general supervision of the
child's welfare has consented to the restraint; or

(2) The actor is a relative of the child; and

(a)
trol of the child: and

The actor's sole purpose is to assume con-
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(b) The child is not taken out of the state ofcustody if, knowing that he has no legal right to

Missouri.

2.  For the purpose of this section, “relative”
means a parent or stepparent, ancestor, sibling,
uncle or aunt, including an adoptive relative of
the same degree through marriage or adoption.

3. The defendant shall have the burden of
injecting the issue of a defense under this sec-
tion.

<L, 1977 S.B._60)
Effective [-1-79

565.150. Interference with custody.— 1. A
person commits the crime of interference with

do so, he takes or entices from lawful custody
any person entrusted by order of a court to the
custody of another person or institution.

2. Interference with custody is a class
misdemeanor unless the person taken or enticed
away from legal custody is removed from this
state, in which case it is a class D felony.

EL. 1977 5.B._60)
ffective 1-1-79

(1984) "Takes . . . from lawful custody" is construed to in-
clude ‘unlawful retention of any person Tollowing a perjod_of
ge\r'\nlpé)éa%gawful custody. State v. Edmisten (Mo.App.). 674
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ARTICLE 25
SPECIAL PROCEDURE IN CASES OF HOMICIDE

Section.
29-2537. Convict; appears to be mentally incompetent; notice to judge; suspend sen-

tence; commission appointed; findings; suspension of execution; when.
29-2540. Female convict; pregnant; warden notify judge; procedures.
29-2541. Female convict; finding convict is pregnant; judge; duties; costs.

29-2537. Convict; appears to be mentally incompetent; notice to
judge; suspend sentence; commission appointed; findings; suspen-
sion of execution; when. If any convict under sentence of death shall
appear to be mentally incompetent, the warden or sheriff having him or
her in custody shall forthwith give notice thereof to a judge of the district
court of the judicial district in which the convict was tried and sentenced
and such judge shall at once make such investigation as shall satisfy him
or her as to whether a commission ought to be named to examine such
convict.

If he or she shall determine that there is not sufficient reason for the
appointment of a commission, he or she shall so find and refuse to suspend
the execution of the convict. If the judge shall determine that a commis-
sion ought to be appointed to examine such convict, he or she shall make a
finding to that effect and cause it to be entered upon the records of the
district court in the county in which such convict was sentenced, and, if
necessary, the judge shall suspend the execution and appoint the three
superintendents of the state centers at Lincoln, Hastings, and Norfolk as a
commission to examine such convict. The commission shall examine the
convict to determine whether he or she is mentally competent or mentally
mcompetent and shall report its findings in writing to such judge within
-en days after its appointment. If for any reason any of such superintend-
ents cannot serve in such capacity, the judge shall appoint in his or her
place one of the assistant superintendents of such center. If two of the
commission shall find the convict mentally incompetent, the judge shall
‘uspend his or her execution until further order. Any time thereafter,
A en k shall be made to appear to the judge that the convict has become
=~entally competent, he or she shall appoint a commission in the manner
rcovided in this section, who shall make another investigation as to the

competency of the convict, and in case such convict is again
are<*mentally incompetent his or her execution shall be suspended by
AN Judge until further order. Such proceedings may be had at such times
e judge shall order until it is either determined that the convict is

_ ycompetent or incurably mentally incompetent.

u»c«: Luws 1973, LB 2G8. § 22; Laws 1986, LB 1177. § 8.
Effective dale July 17. 1986.

Female convict; pregnant; warden notify judge; prone-
Iy 1, afemale convict under sentence of death shall appear to be preg-

e warden or sheriff shall in like manner notify the judge of the
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district court of the county in which she was sentenced, who shall in all

things proceed as in the case of a mentally incompetent convict.
Source: Laws 1973, LB 268, § 25; Laws 19S6, LB 1177, § 9,
Effective chle July 17. 1986.

29-2541. Female convict; finding convict is pregnant; judge;
duties; costs. If the commission shall find that the female convict is preg-
nant, the judge shall suspend the execution of her sentence. At such time
as it shall be determined that such woman is no longer pregnant, the judge
shall appoint a time for her execution, which shall be carried into effect in
the same manner as provided in the original sentence. The costs and
expenses thereof shall be the same as those provided for in the case of a

mentally incompetent convict and shall be p.-’d in the same manner.
Source: Laws 1973, LD 268, § 26; Laws 1986, LB 1177, § 10.
Effective date July 17,19S6.

ARTICLE 27

RECEIPTS AND DISBURSEMENTS OF MONEY IN
CRIMINAL CAUSES

Section.
29-2701. Fines, costs, forfeited recognizances; to whom paid.
29-2702. Money received; disposition.

29-2703. Costs; county not liable; exception.
29-2708. Receipts; to what funds credited; disbursement of costs in criminal cases.

29-2709. Misdemeanor, traffic, and juvenile cases; uncollectible costs; certification;
payment; conditions.

29-2701. Fines, costs, forfeited recognizances; to whom paid. All
money due upon any judgment for fines, costs, or forfeited recognizances
shall be paid to the judge or clerk of the court where the judgment is pend-
ing, if paid before execution is issued therefor, otherwise to the officer
holding the execution, or such money may be paid to the sheriff of the
county if the judgment debtor is in jail. Every sheriff, marshal, or other
ministerial officer who shall receive any such money shall pay the same to
the proper clerk of the court within ten days from the time of receiving

the same.
Source: G.S. p. 840; R.S 1913, § 9237; C.S.1922, § 10266; C.S.1929. § 29-2701: R.S.1943, § 29-2701;
Laws 1973, LB 226. § 18: Laws 1988. LB 1030, § 28.
Effective date April 14,1988.

29-2702. Money received; disposition. Every judge or clerk of
court, upon receiving any money on account of forfeited recognizances,
fines, or costs accruing or due to the county or state, shall pay the same to
the treasurer of the proper county, except as may be otherwise expressly
provided, within ten days from the time of receiving the same. When any
money is paid to ajudge or clerk of court on account of costs due to individ-
ual persons, the same shall be paid to the persons to whom the same are

due upon demand therefor.
Source: G.S. p. 840; R.S.1913, §9238: C.S5.1922. § 10267; Laws 1927. c. 62. S 1, p. 223; C.5.1929, 8
29-2702; R.S 1943. § 29-2702; Laws 1973. LB 226, § 19; Laws 1988. LB 370, § 8.
Effective date July 9, 1988.
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convicts, and for their safe custody during such employment. The county
jail is hereby declared to extend to any stone quarry, road or other place
that shall be designated by the county board for the employment of such
convicts.
Source: G.S. p. 839; R.S.1913, §9202; C.S.1922, § 10209; C.S.1929,
8§ 29-2414.

29-2415. Jail convict labor; disposition of proceeds. It shall be the
duty of the county board to make the contracts for the employment of
convicts as specified in section 29-2414, and the sheriff of the county, or
such other person as may be charged with the administrative direction of
the jail, shall collect the proceeds of all such labor, and after paying the
board of such convicts and the expenses incident to such labor, to pay the
balance to the county treasurer within ten days.

Source: G.S. p. 839, R.S.1913, §9202; C.S.1922, § 10209; C.S.1929,
8§ 29-2415; R.S.1943, § 29-2415; Laws 1984, LB 3%, § 8.

ARTICLE 2b
SPECIAL PROCEDURE IN CASES OF HOMICIDE

Section.

29-2501 to 29-2518. Repealed. Laws 1973, LB 146, § 6.

29-2519. Statement of intent.

29-2520. Murder; person found guilty; sentence; determination.
29-2521. Determination of sentence; procedure.

29-2521.01, Legislative findings.
29-2521.02. Criminal homicide cases; review and analysis by Supreme Court; manner.

29-2521.03. Criminal homicide cases; appeal; sentence; Supreme Court review.
29-2521.04. Criminal homicide cases; Supreme Court review and analyze; district
court; provide records.

29-2522. Sentence; death; life imprisonment; considerations; determination of
death in writing; time of execution.

29-2523. Aggravating and mitigating circumstances, defined.

29-2524. Existing procedures; act does not repeal.

29-2524.01. Criminal homicide; report filed by county attorney; contents; time of fil-
ing.

29-2524.02. State Court Administrator; criminal homicide report; provide forms.

29-2525. Capital punishment cases; appeal; procedure.

29-2526. Repealed. Laws 1982, LB 722, § 13.

29-2527. Briefs; payment for printing by county.
29-2528. Death penalty cases; Supreme Court; orders.
29-2529 to 29-2531. Repealed. Laws 1985, LB 41. § 1.
29-2532. Mode of inflicting punishment for death.

29-2533. Punishment inflicted; exclude view of persons; exception.
29-2534. Execution; persons permitted.
29-2535. Warden; military force necessary to carry out punishment; inform Gover-
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result in a death sentence in one portion of the state should not result in
death in a different portion;

(4) Charges resulting from the same or similar circumstances have, in
the past, not been uniform and have produced radically differing results;
and

(5) In order to compensate for the lack of uniformity in charges which
are filed as a result of similar circumstances it is necessary for the
Supreme Court to review and analyze all criminal homicides committed
under the existing law in order to insure that each case produces a result
similar to that arrived at in other cases with the same or similar circum-

stances.
Source: Laws 1978, LB 711, §1

A literal mterFretanon of this section would  only require the SuErem_e,Court to review cases
unconstitutionally encroach ugon the judicial involving criminal homicides committed on or
function. This Section will be restricted in  after April 201973 in which the trial court has
application to a review of cases in which the  imposed a sentence of death. State v. Williams.
defendant in the district court was convicted of Neb. 56. 287 NAV.2d IS,
murder in the first degree. State v. Moore, 210 In adopting sections 20-2521.01 to 20-2522 the
Neb. -157316 N.\V.2d 33 . , Legislature intended to establish a procedure
In sentencm? for a felony not involving the ~ whereby the death penalty would be appliec
death penalty, there is no requirement that the  uniformly throughout the state. TheJJrocedure
Jud%e conduct a case-hy-case review of similar  does not come into pla¥ where the death pen-

sentencings in that%isdiction. State v. alty is not imposed. State v. Welsh, 202 Nec
Glover. 207 Neb. 487. 283N.W.2d 445 249, 25N.W.2d 54

Sections 20-2521.01,29-2521.02 and 20-2521.03

29-2521.02. Criminal homicide cases; review and analysis by
Supreme Court; manner. The Supreme Court shall within a reasonable
time after July 22, 1978, review and analyze all cases involving criminal
homicide committed on or after April 20, 1973. Such review and analyse
shall examine (1) the facts including mitigating and aggravating circum-
stances, (2) the charges filed, (3) the crime for which defendant was con-
victed, and (4) the sentence imposed. Such review shall be updated as new
criminal homicide cases occur.

Source: Laws 1978, LB 711, §2.

A literal i,nterFretation of this section would 1973 in which the trial court has imposed a sen-
unconstitutionally encroach ugon the judicial ~ tence of death. State v. W:i'uams. 205Neb. tn

function. This section will be restricted in  287N.W.2d 18 .
lication to a review of cases in which the In adopting sections 20-2521.01 to 29-2522 tit*

ap ) VIE . )
dePendantm the district court was convicted of ~ Legislature intended to establish a procedure

murder in the first degree. State v. Moore, 210  whereby the death penalt}/ would be applien
Neb, 457. 316 N.W.2d uniformly throughout the state. Theprocedure

Sections 20-252101 to 29-252103require the  does not come into play where the death pen-
SuPreme(}ourt to review casesinvolving crimi-  alty is not imposed. State v. Welsh, 202 . ioa.
nal homicides committed on or after April 20, 249 27/5N.W.2d 54

29-2521.03. Criminal homicide cases; appeal; sentence; Supreme
Court review. The Supreme Court shall, upon appeal, determine the pro-
priety of the sentence in each case involving a criminal homicide by com-
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SPECIAL PROCEDURE IN CASES OF HOMICIDE § 29-2S22

paring such case with previous cases involving the same or similar
circumstances. No sentence imposed shall be greater than those imposed
in other cases with the same or similar circumstances. The Supreme Court
may reduce any sentence which it finds not to be consistent with sections
29-2521.01 to 29-2521.04, 29-2522, and 29-2524.

Source: Laws 1978, LB 711, § 3.

The Supreme Court's review and analysis tence of death. State v. Williams, 206 Neb. 56,

shall include all first de([;ree murder convic-  287N\V.2d 18
tions for offenses committed on or after April In adopting sections 29-252101 to 29-2522 the

20, 1973 including cases presently pendinﬁ ibn Legislature intended to establish a procedure
e

this court on appeal. State v. Reeves, 216 whereby the death penalty would be applied
206, 4 N.W.2d 433 (1684). uniformly throughout the state. Thedprocedure
e

Sections 29-252101 to 20-2521.03 require the  does not come into play where the death pen-
SuPremeC0urtto review cases involving crimi - alty is not imposed. State v. Welsh, 202 Neb.
nal homicides committed on or after April 20, 249 2/5N.W.2d 54
1973 in which the trial court has imposed a sen-

29-2521.04. Criminal homicide cases; Supreme Court review and
analyze; district court; provide lecords. Each district court shall pro-
vide all records required by the Supreme Court in order to conduct its
review and analysis pursuant to sections 29-2521.01 to 29-2522 and 29-2524.

Source: Laws 1978, LB 711, §4.

In adopting sections 20-252101to 29-2522, the  does not come into play where the death pen-
Legislature intended to establish a procedure  alty is not imposed. State v. Welsh, 202 Neb.
whereby the death penalty would be applied 249 27/5N.W.2d 54
uniformly throughout the state. The procedure

29-2522. Sentence; death; life imprisonment; considerations;
determination of death in writing; time of execution. After hearing
all of the evidence and arguments in the sentencing proceeding, the judge
or judges shall fix the sentence at either death or life imprisonment, but
such determination shall be based upon the following considerations:

il)  Whether sufficient aggravating circumstances exist to justify
imposition of a sentence of death;

(@ Whether sufficient mitigating circumstances exist which approach
or exceed the weight given to the aggravating circumstances; or

(3 Whether the sentence of death is excessive or disproportionate to
the penalty imposed in similar cases, considering both the crime and the
defendant.

In each case in which the courtimposes the death sentence, the determi-
nation of the court shall be in writing and shall be supported by written
findings of fact based upon the records of the trial and the sentencing pro-
ceeding, and referring to the aggravating and mitigating circumstances
involved in its determination.

If an order is entered sentencing the defendant to death, a date for exe-
cution shall not be fixed until after the conclusion of the appeal provided
for by section 29-2525.
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Source:
LB 722, § 10.

No jury- determination of aggravating and
mitigating circumstances or the aPphcat[on
thereof is required by slate or federal constitu-
tion. State v. Moore, 210 Neb. -157 310 N.\V.2d

K¢

Death sentence was not excessive where the
sentencing court found four statutory aggravat-
ing circumstances Present and no mi |gat%g§
circumstances. State v. b rper. 208 Neb.
0L N.W.2d 663 , _ ,

Amendments to this section by virtue of
Laws 19i8 L.B. 711, do not apply to a capital
case in which a final sentence was imposed
prior to the effective date of L.B. 711, and such
case will not be reviewed in light of the act.
State v. Rust, 208 Neb. 320,303 N.W.2d 490.

In adopting sections 20-252101 to 29-2522 the
Legislature intended to establish a procedure
whereby the death penaltY would be applied
unifornly throughout the state. The procedure
does not come into play where the death pen-
altv is not imposed. State v. Welsh, 202 Neb.
249, 275N.W.2d 54

CRIMINAL PROCEDURE

Laws 1973, LB 26f "7, Laws 1978, LB 711, § 5; Laws 1982-

Death sentence upheld where defendant
murdered six family members, including chil-
dren, and sexually” molested female victims.
State v, Simants, 197 Neb. 549. 250 N.W.2 J SSL

Death sentence not excessive for defendant
with history of multiple convictions for hanic
robbery, first-degree assault, and armed rob-
bery, where deféndant point-blank murderec
and wounded unresisting robbe\;\y' victims. State
v. Holtan, 197 Neb. 544250 N.W.2d S76.

Death sentence imposed where twenty-
three.—¥.ear—old defendant with prior criminal
convictions for aggravated assault and grand
larceny killed civilian aiding police in the
apprehension of defendant fleeing the scene or
an armed rohbery. State v. Rust, 197 Neb. 525,
250N.W.2d 867

District court's imposition of death sentence
reduced to life |mPr|sqnment where sixteen-
year-old defendant with no prior criminal
record killed victim instantaneously, without
torture. Slate v. Stewart. 197 Neb. 497, A1
N.W.2d 849,

29-2523. Aggravating and mitigating circumstances, defined.
The aggravating and mitigating circumstances referred to in sections 29-

2521 and 29-2522 shall be as follows:

(1) Aggravating Circumstances:

() The offender was previously convicted of another murder or a crime
involving the use or threat of violence to the person, or has a substantia.
history of serious assaultive or terrorizing criminal activity;

(b) The murder was committed in an apparent effort to conceal the
commission of a crime, or to conceal the identity of the perpetrator of a

crime;

(c) The muider was committed for hire, or for pecuniary gain, or the
defendant hired another to commit the murder for the defendant;

(d) The murder was especially heinous, atrocious, cruel, or manifested
exceptional depravity by ordinary standards of morality and intelligence:

(e) At the time the murder was committed, the offender also committed

another murder;

(f) The offender knowingly created a great risk of death to at least sev-

eral persons;

(9) The victim was a law enforcement officer or a public servant havimr

custody of the offender or another; or
(h) The crime was committed to disrupt or hinder the lawful exercise cc

any governmental function or the enforcement of the laws.

(2) Mitigating Circumstances:

(@) The offender has no significant history of prior criminal activity;
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(b) The offender acted under unusual pressures or influences or under

the domination of another person;

(c) The crime was committed .;rhile the offender was under the influ-
ence of extreme mental or emotional disturbance;

(d) The age of the defendant at the time of the crime;

(e) The offender was an accomplice in the crime committed by another
person and his participation was relatively minor;

(f) The victim was a participant in the defendant's conduct or consented

to the act; or

(9) At the time of the crime, the capacity of the defendant to appreciate
the wrongfulness of his conduct or to conform his conduct to the require-
ments of law was impaired as a result of mental illness, mental defect, or

intoxication.
Source:

Laws 1973, LB 268, 8 S

1 Aggravating circumstances
2. Mitigating circumstances

3. Miscellaneous

1 Aggravating circumstances

No jury determination of a%gravatin_g and
mitigating circumstances or the aPphcat[on
thereofis required by state or federal constitu-
tion. A state of mind which indicates a callous
disposition to repeat the crime of murder
manifests exceptional de ravnY, by ordinary
standards of morality and intelligence within
the meanm?,ofsubsecnon (Iltd). oT this section.
Anaggravaling circumstance existed where the
murder was committed to conceal the identity
of the perpetrator of a robberY under subsec-
tion (1Kb) of this section. Stale v. Moore, 210
Neb 457.316N.\v.2d 33

Circumstances of victim's death, found
bound and gagPed when killed, constituted
effort to conceal identity of perpetrator. State
v Peery, 19Neh, 656 261 N\V.2d 95,

Prior record of multiple crimes of violence
‘m'instituted an aggravatm% circumstance. State
" Peery, 199Neb. 656 261 N.\V,2d 95.

2 Mitigating circumstances

This section does not in any way limit the
tmtigating circumstances a séntencing court
ma}/_ consider, and the sentencm% court should

iberal in admitting evidence the defendant
asserts is a mmgatm\g factor. State v. Moore,
-Id Neb. 457,316 N.\V.2d 33

2 Miscellaneous

( «"Kfavating circumstances must be proved
areasonableéioubt. State v. Reeves. 216

"Vb 206 4N\V.2d 433 (194).

, 4lihsection (1)(d) of this section is not uncon-

‘'mmtytiunally vague. State v. Reeves, 216 Neb.

206. 344NAV.2d433(19842. o ,

Where a defendant has testified in a previous
cr|m|na|caseunderaI.awful%rantohmmumty
the sentencing court in a subsequent criminal
case cannot consider such testimony or any
information directly or indirectly derived from
il in determining whether a death sentence
should be imposed under the provisions of this
section and related statutes. State v. Jones, 213
Neb. 1 328N.W.2d 166(1982).

This section, as interpreted in State v.
Holtan, 205 Neh. 314, NVV.2d 671 31980),
meets the requirements of the Neb Const, arti-
cle 1, section 9, and of the U.S. State v. A.'der-
son and Hochstein, 207 Neb. 51,296 N.W.2d 440

In arriving at a sentence in a first degree
murder case, the court is not limited in its con-
sideration to the factors listed in this section
but may consider any matter relevant to impo-
sition of sentence and receive any evidence
with probative value as to the character of the
defendant, State v. Holtan, 205 Neb. 314, 257
N W.24 671 , ,

Murder committed during act of robbery
held not a murder for pecuniary wn herein.
State v, Peery, 199 Neb. 656, 261 N.VV.2d 95,

The facts establishing an aggravating circum-
stance must he proved beyond a reasonable
doubt, Definitions of aggravatlng and m|t|([;at-
ing circumstances discussed an mtergre ed.
State v. Simants, 197 Neb. 549, 250N, W.2d 88L
State v. Holtan. 197 Neb. 544 250 N.W.2d 876,
State v. Rust, 197 Neb. 528 250 NAV.2d 867,
State v. Stewart, 197 Neb. 497, 250 N.\V.2d 849,

29-2524. Existing procedures; act does not repeal. Nothing in sec-
tions 24-342, 28-303, 28-313, and 29-2519 to 29-2546 shall be in any way
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deemed to repeal or limit existing procedures for automatic review of cap-
ital cases, nor shall it in any way limit the right of the Supreme Court to
reduce a sentence of death to a sentence of life imprisonment in accord-
ance with the provisions of section 29-2308, nor shall it limit the right of
the Board of Pardons to commute any sentence of death to a sentence of

life imprisonment.

Source: Laws 1973, LB 268, §9; Laws 1978, LB 748, §23; Laws 1978,
LB 711, §6.
29-2524.01. Criminal homicide; report filed by county attorney;

contents; time of filing. Each county attorney shall file a report with the
State Court Administrator for each criminal homicide case filed by him.
The report shall include (1) the initial charge filed, (2) any reduction in
the initial charge and whether such reduction was the result of a plea bar-
gain or some other reason, (3) dismissals prior to trial, (4) outcome of the
trial including not guilty, guilty as charged, guilty of a lesser included
offense, or dismissal, (5) the sentence imposed, (6) whether an appeal was
taken, and (7) such other information as may be required by the State
Court Administrator. Such report shall be filed not later than thirty days
after ultimate disposition of the case by the court.
Source: Laws 1978, LB 749, § 1

28-2524.02. State Court Administrator; criminal homicide report;
provide forms. The State Court Administrator shall provide all forms
necessary to carry out sections 29-2524.01 and 29-2524.02.

Source: Laws 1978, LB 749, §2.

29-2525. Capital punishment cases; appeal; procedure. In cases
when the punishment is capital, no notice of appeal shall be required and
within the time prescribed by section 25-1931 for the corr.mencemert of
proceedings for the reversing, vacating, or modifying of judgments, the
clerk of the district court in which the conviction was had shall notify the
court reporter who shall prepare a bill of exceptions as in other cases and
the clerk shall prepare and file with the Clerk of the Supreme Court a
transcript of the record of the proceedings, for which no charge shall be
made. The Clerk of the Supreme Court shall, upon receipt of the tran-
script, docket the appeal. No payment of a docket fee shall be required.

Source: Laws 1973, LB 268, §10; Laws 1982, LB 722, § 11.

A determination of whether a defendant is a
sexual sociopath is of no importance where a
death sentence hus been imposed. The purpose
of the sexual sociopath law is to provide con-
finement with treatment for those persons sub-
ject to the laws who are amenable to treatment
and confinement without treatment for those
subject to the law but not amenable to treat-

ment. Sentencing :s not to be delayed indefi-
nitely where sexual sociopath proceedes have
been’instituted. Once the death penalty has
been imposed, none of the defendant's conten-
tions concerning the sexual sociopath law
requires further consideration. State v. Oley,
Neb. 90, 287 NAV.2d 36. _
Supreme Court automatically reviews each
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case where death Penalty imposed, comparing  death penalty statute. State v. Simants, 197
all previous capital cases where death penalty ~ Neb. 549 250 N\V.2d 881 State v. Rust, 197
has or has not been imposed under the new  Neh. 528 250 N.\V.2d 867.

29-2526. Repealed. Laws 1982. LB 722, § 13.

29-2527. Briefs; payment for printing by county. The cost of print-
ing briefs on behalf of any person convicted of an offense for which the
punishment adjudged is capital shall be paid by the county.

Source: Laws 1973, LB 268, § 12.

29-2528. Death penalty cases; Supreme Court; orders. In all cases
when the death penalty has been imposed by the district court, the
Supreme Court shall, after consideration of the appeal, order the prisoner
to be discharged, a new’ trial to be had, or appoint a day certain for the
execution of the sentence.

Source: Laws 1973 LB 268, § 13; Laws 1982, LB 722, § 12.

29-2529 to 29-2531. Repealed. Laws 1985 LB 41, §1

29-2532. Mode of inflicting punishment for death. The mode of
inflicting the punishment of death, in all cases, shall be by causing to pass
through the body of the convicted person a current of electricity of suffi-
cient intensity to cause death; and the application of such current shall be
continued until such convicted person is dead. The warden of the
Nebraska Penal and Correctional Complex, and in case of his death, sick-
ness, absence or inability to act, then the deputy warden, shall be the
executioner; Provided, the warden may in writing specially designate and
appoint a suitable and competent person to act for him, and under his
direction, as executioner in any particular case. A crime punishable by
death must be punished according to the provisions herein made and not
otherwise.

Source: Laws 1973, LB 268, § 17.

29-2533. Punishment inflicted; exclude view of persons; excep-
tion. When any person shall be sentenced to be electrocuted, such punish-
ment shall be inflicted within the walls of the Department of Correctional
Services adult correctional facility, or within the yard or enclosure adja-
cent thereto, under the supervision of the warden and in such a manner as
to exclude the view of all persons save those permitted to be present as
Provided in sections 29-2534 and 29-2535.

Source: Laws 1973, LB 268, § 18.

The definitions of aggravating and mitigating ~ vague. State v. Moore, 210Neb. 457,316 N.\V.2d
C‘reumstances are not unconstitutionally 33



§ 29-2534 CRIMINAL PROCEDURE

29-2534. Execution; persons permitted. Besides the warden, the
deputy warden, the executioner, in case one shall have been appointed by
the warden, and his assistants, the following persons, and no others,
except as provided in section 29-2535, may be present at the execution: The
clergyman in attendance upon the prisoner, such other persons, not
exceeding three in number as the prisoner may designate, and such other
persons, not exceeding six in number, as the warden may designate.

Source: Laws 1973, LB 268, § 19.

29-2535. Warden; military force necessary to carry out punish-
ment; inform Governor. Whenever the warden shall deem the presence
of a military force necessary to carry into effect the provisions of sections
29-2532 and 29-2533, he shall make the fact known to the Governor of the
state, who is hereby authorized to call out so much of the military force of
the state as in his judgment may be necessary for the puipose.

Source: Laws 1973, LB 268, § 20.

29-2536. Warden; inflict punishment; return of proceedings;
clerk subjoin return to the record of conviction and sentence. When-
ever the warden shall inflict the punishment of death upon a convict, in
obedience to the command of the court, he shall make return of his pro-
ceedings as soon as may be to the clerk of the court where the conviction
was had, and the clerk shall subjoin the return to the record of conviction
and sentence.

Source: Laws 1973, LB 268, §21.

29-2537. Convict; appears to be insane; notice to court; judge; sus-
pend sentence; commission appointed; findings; suspension of exe-
cution; when. If any convict under sentence of death shall appear to be
insane, the warden or sheriff having him in custody shall forthwith give
notice thereof to a judge of the district court of the judicial district in
which the convict was tried and sentenced, and such judge shall at once
make such investigation as shall satisfy him as to whether a commission
ought to be named to examine such convict.

If he shall determine that there is not sufficient reason for the appoint-
ment of a commission he shall so find and refuse to suspend the execution
of the convict, If the judge shall determine that a commission ought to be
appointed to examine such convict, he shall make a finding to that effect
and cause it to be entered upon the records of the district court in the
county in which such convict was sentenced, and, if necessary, the judge
shall suspend the execution and appoint the three superintendents of the
state centers at Lincoln, Hastings, and Norfolk as a commission to
examine such convict; and the commission shall examine the convict with
a view of determining whether he is sane or insane and shall report its
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findings in writing to such judge within ten days after its appointment. If
for any reason any of such superintendents cannot serve in such capacity,
the judge shall appoint in his place one of the assistant superintendents of
such center. If two of the commission shall find the convict insane, the
judge shall suspend his execution until further order. Any time thereaf-
ter, when it shall be made to appear to the judge that the convict has
become sane, he shall appoint a commission in the manner aforesaid, who
shall make another investigation as to the sanity of the convict, and in case
said convict is again declared insane his execution shall be suspended by
the judge until further order. Such proceedings may be had at such times
as the judge shall order until it is either determined that the convict is
sane or incurably insane.
Source: Laws 1973, LB 268, § 22.

29-2538. Suspension of execution pending investigation; convict
found sane; judge; appoint a day of execution. In case such judge has
suspended the execution of the convict pending an investigation as to his
sanity, and the convict shall be found to be sane, the judge shall appoint a
day for his execution, which shall be carried into effec* in the same man-
ner as provided in the original sentence, a certified copy >fwhich shall be
transmitted by mail to the executioner.

Source: Laws 1973, LB 268, § 23.

29-2539. Commission; compensation; mileage; payment. The
members of such commission shall each receive mileage at the rate
authorized in section 84-306.03 for state employees for each mile actually
and necessarily traveled in reaching and returning from the place where
the convict is confined and examined, and it is hereby made the duty of the
commission to act in this capacity without compensation other than that
already provided for them by law. All of the findings and orders aforesaid
shall be entered in the district court records of the county wherein the
convict was originally tried and sentenced, and the costs therefor, includ-
ing those providing for the mileage of the members of the commission,
shall be allowed and paid in the usual manner by the county in which the
convict was tried and sentenced to death.

Source: Laws 1973, LB 268, § 24; Laws 1981, LB 204, § 44.

29-2540. Female convict; pregnant; warden notify judge; proceed
as insane convict. If a female convict under sentence of death shall
aPpear to be pregnant, the warden or sheriff shall in like manner notify
the judge of the district court of the county in which she was sentenced,
who shall in all things proceed as in the case of an insane convict.

Source: Laws 1973, LB 268, § 25.
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29-2541. Female convict; commission; finding convict is with
child; suspension of sentence; judge appoint a time of execution;
costs. If the commission shall find that the female convict is with child,
the judge shall suspend the execution of her sentence. At such time as it
shall be determined that such woman is no longer pregnant, the judge
shall appoint a time for her execution, which shall be carried into effect in
the same manner as provided in the original sentence. The costs and
expenses thereof shall be the same as those provided for in the case of an
insane convict and shall be paid in the same manner.

Source: Laws 1973, LB 268, § 26.

29-2542. Escape convict; retaken; notify Governor; fix time of exe-
cution. If any person who has been convicted ,'fa crime punishable by
death, and sentenced to be electrocuted, shall escape, and shall not be
retaken before the time fixed for his execution, it shall be lawful for the
warden, or any sheriff or other officer or person to rearrest such person
and return him to the custody of the warden of the Nebraska Penal and
Correctional Complex, who shall thereupon make return thereof to the
Governor of the state, and the Governor shall thereupon issue a warrant,
fixing and appointing a day for the execution, which shall be carried into
effect by the warden in the same manner as herein provided for the execu-
tion of an original sentence of death.

Source: Laws 1973, LB 268, § 27.

29-2543. Convicted person of crime punishable by death; clerk of
court; order; remove convicted person to Department of Correctional
Services adult correctional facility. Whenever any person has been
tried and convicted before any district court in this state, of a crime pun-
ishable by death, and under the conviction has been sentenced by the
court to suffer death, it shall be the duty of the clerk of the court before
which the conviction was had to issue his warrant, under the seal of the
court, reciting therein the conviction and sentence directed to the warden
of the Nebraska Penal and Correctional Complex, commanding him to
proceed at the time named in the sentence to carry the same into execu-
tion by causing the person so convicted and sentenced to be electrocuted
by the passage of an electric current through the body until dead, the clerk
shall deliver the warrant to the sheriff of the county in which conviction
was had, and such sheriff shall thereupon forthwith remove such con-
victed person to the Department of Correctional Services adult correc-
tional facility of the state, and there deliver him, together with the
warrant, into the custody of the warden who shall receive and safely keep
such convict within the Department of Correctional Services adult correc-
tional facility until the time of execution, or until otherwise ordered by
competent authority.
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Source: Laws 1973, LB 268, § 28.

29-2544, Warden; duty. It shall be the duty of the warden of the
Nebraska Penal and Correctional Complex on receipt of such warrant, if
the Supreme Court or ajudge thereof shall not have ordered a suspension
of the execution, and if the Board of Pardons shall not have commuted
such sentence, or granted a reprieve or pardon to such convict, to proceed
at the time named in the warrant to carry the sentence into execution in
the manner herein provided; and of the manner of his executing the war-
rant, and of his doings thereon, he shall forthwith make return to the
clerk, who shall cause the warrant and return to be recorded as a part of
the records of the case.

Source: Laws 1973, LB 268, § 29

29-2545. Court; day certain for execution; notice to warden;
duties. In case the Supreme Court, or any judge thereof, shall allow a
writ of error in any case and order a suspension of the execution of sen-
tence, and, after having heard and determined the same, the court shall
appoint a day certain for, and order the execution of the sentence, it shaii
be the duty of the clerk of the court to issue to the warden his warrant,
under the seal of the court, commanding him to proceed to carry the sen-
tence into execution at the time so appointed by the court, which time
mhall be stated in the warrant. Upon receipt of the warrant it shall be the
duty of the warden to cause the sentence to be executed as herein pro-
vided, at the time so appointed by the court, and to make due return of the
warrant, and of his proceedings thereunder, forthwith to the clerk of the
district court before which the conviction was had, who shall cause the
same to be recorded as a part of the records of the case.

Source: Laws 1973, LB 268, § 30.

29-2546. Reversal of judgment of conviction; warden deliver con-
vict to custody of sheriff; await further judgment and order of court.
~ henever the Supreme Court shall reverse the judgment of conviction in
accordance with which any convict has been sentenced to death and is con-
fined in the Department of Correctional Services adult correctional facil-
sty as herein provided, it shall be the duty of the warden, upon receipt of a
copy of such judgment of reversal, duly certified by the clerk of the court,
*'nd under the seal thereof, to forthwith deliver such convict into tl. mcus-
lody of the sheriff of the county in which the conviction was had, to be by
him held in the jail of the county awaiting the further judgment and order
°f the court in the case.

Source: Laws 1973, LB 268, { 31
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176.2235. Violation of residential confinement.

If it is determined that the person violated any term or condition of his
residential confinement, die sentence may be rescinded, modified or contin-
ued. If it is rescinded, another punishment authorized by law must be im-
posed. (1987, ch. 804, § 4, p. 2229.)

176.2237. Procedures for supervision of residential conflnees.

The department of parole and probation shall establish procedures to ad-
minister a program of supervision for persons who are ordered to a term of
residential confinement. (1987, ch. 804, 8§ 5, p. 2229.)

Suspension of Execution of Death Penalty
General Provisions

176.415. When execution of death penalty may be stayed.

The execution of a judgment of death must be stayed only:

1. By the state board of pardons commissioners as authorized in sections
13 and 14 of article 5 of the constitution of the State of Nevada;

2. When a direct appeal from the judgment of conviction and sentence is
taken to the supreme court;

3. By ajudge of the district court of the county in which the state prison
is situated, for the purpose of an investigation of sanity or pregnancy as
provided in NRS 176.425 to 176.485, inclusive; or

4. Pursuant to the provisions of NRS 176.486 to 176.492, inclusive. (1967,
p. 1440; 1987, ch. 539, § 27, p. 1221))

Effect of amendment. — The 1987 amend- sentence" for "an appeal from such judgment,”
ment, in the introductory paragraph, substi- deleted "of Nevada; or" following "court™; in
tuted "must” for "shall": in subdivision 1, de- subsection 3, substituted "an investigation of
leted '"governor or the” preceding 'state sanity or pregnancy” for "a sanity or preg-
board”; in subdivision 2, substituted "a direct nancy investigation,” added "or" following "in-
appeal from the judgment of conviction and elusive”; and added subsection 4

Petition for Post-Conviction Relief

176.486. Stay ofexecution of death sentence upon petition for post-con-
viction relief.

A district court having proper jurisdiction or the supreme court, if it has
proper jurisdiction, may stay the execution of a sentence of death when a
petition for post-conviction relief has been filed only after appropriate notice
has been given to the appropriate respondent in the case. (1987. ch. 539, § 21,
p. 1220.)
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176.487. Stay of death sentence upon filing of petition for post-convic-
tion relief; considerations by court.

When a person under a sentence of death files a proper petition for post-
conviction relief pursuant to chapter 34 or 177 of NRS, a district court or the
supreme court on a subsequent appeal shall enter a stay of execution if the
court finds a stay necessary for a proper consideration of the claims for relief.
In making this determination, the court shall consider whether:

1 The petition is the first effort by the petitioner to raise constitutional
claims for relief after a direct appeal from his conviction and the petition
raises claims other than those which could have been raised at trial or on
direct appeal.

2. The petition is timely filed and jurisdictionally appropriate and does
not set forth conclusory claims only.

3. Ifthe petition is not the first petition for post-conviction relief, it raises
constitutional claims which are not procedurally barred by laches, the law
of the case, the doctrines of abuse of the writ or successive petition or any
other procedural default.

4. If the petition is a second or successive petition, it presents substantial
grounds upon which relief might be granted and valid justification for the
claims not having been presented in a prior proceeding.

5. The petition asserts claims based upon specified facts or law which, if
true, would entitle the petitioner to relief.

6. The court cannot decide legal claims which are properly raised or expe-
ditiously hold an evidentiary hearing on factual claims which are properly
raised before the execution of sentence. (19S7, ch. 539, § 22, p. 1220.)

176.488. Stay entered in writing; distribution of copies.

A stay of execution must be entered by the court in writing and copies sent
as soon as practicable to the director of the department of prisons, the warden
of the institution in which the offender is imprisoned and the office of the
attorney general in Carson City. The court shall also enter an order and take
all necessary actions to expedite further proceeding before that court. (1987,

ch. 539, S 23, p. 1221)

176.489. Vacation of stay if petition denied.

Any stay of execution previously entered by the court must be vacated if the
court denies a petition filed pursuant to chapter 34 or 377 of NRS. (1987, ch.

539, S 24, p. 1221)
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176.491

176.491. Stay dissolved upon denial of appeal.

Upon the denial of any appeal to the supreme court pursuant to chapter 34
or 177 of NRS, the supreme court shall dissolve any stay of execution previ-
ously entered. No stay of such execution may be entered or continued by the
supreme court after the denial of an appeal pending the filing of a petition
with a federal court or a petition for a writ of certiorari with the Supreme
Court of the United States. (1987, ch. 539, S 25, p. 1221))

176.492. Petition to dissolve stay improperly entered; effect on jurisdic*
tion of court.

The respondent may file a petition with the supreme court within 10 days
after the entry of a stay of execution by a district court to dissolve a stay
which was improperly entered. The filing of the petition does not divest the
district court ofjurisdiction to hear the claims raised by the petition and the
district court shall not delay consideration of the claims because of the filing
of such a petition with the supreme court. U9S7, ch. 539, § 26, p. 1221.)

CHAPTER 177.
APPEALS AND REMEDIES AFTER CONVICTION.

APPEALS: WHEN ALLOWED. HOW Sec.

TAKEN AND EFFECT THEREOF

Sec.
177.055. Automatic appeal in certain cases;
mandatory review of death sen-

tence by supreme court.
POST-CONVICTION PROCEDURE

Remedy: To whom available; condi-
tions.

Commencement of proceedings: Veri-
fication; filing; service.

Petition: Contents and limitation of
grounds.

Form of petition for post-conviction
relief.

Inability to pay costs.

177.315.
177.325.
177.335.
177.340.

177.345.

Appeals; When Allowed,

How Taken

177.355. Pleadings.

177.357. Answer to petition for post-conviction
relief; attachment of transcripts
and appeal brief of petitioner.

Applicability of Nevada Ruler of
Civil Procedure; discovery.

Hearing; evidence; order.

Expansion of record upon evidentiary
hearing.

Waiver of claims.

Procedure where post-conviction re-
lief petition of petitioner under
death sentence.

Specific findings of fact by court; ser-
vice of copy of decision on respon-
dent.

177.360.

177.365.
177.370.

177.375.
177.380.

177.383.

and Effect Thereof

177.055. Automatic appeal in certain cases; mandatory review of death
sentence by supreme court.

1 When upon a plea of not guilty or not guilty by reason of insanity a
judgment of death is entered, an appeal is deemed automatically taken by the
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CHAPTER 176.

IN CRIMINAL CASES

JUDGMENT AND EXECUTION.

COMMISSION FOR ESTABLISHING
SUGGESTED SENTENCES FOR

Sec.

176.003.
176.006.

176.009.

17G.011.

FELONIES

Creation; members; compensation.

Development of statistical informa-
tion describing sentencing.

Solicitation and use of grants in aid
for support; use of computers and
programs of department of parole
and probation.

Review of suggested ana actual sen-
tences by department of prisons;
projections: annual reports.

SENTENCE AND JUDGMENT

4. *

«. |

176.025.

1/6.033.

176.035.

176.045.

176.055.

176.059.

176.059.

176.061.

176.065.

176.075.

176.085.

176.087.

176.015.

ImDOsition of sentence; right ofdefen-
dant to make statement in his
own behalf.

Death sentence not to be imposed on
person under age of 16 years
convicted ofcrime.

Sentence of imprisonment -equired
or permitted by statute: Definite
period; modification of sentence.

Conviction of two ur more offenses;
concurrent and consecutive sen-
tences.

Imposition of concurrent or consecu-
tive sentence on person under
sentence in another jurisdiction.

Credit against sentence of imprison-
ment.

Administrative assessment: Collec-
tion; disbursement; limitations on
use. [For effective dale of this
section — See Editor's note.]

Administrative assessment: Collec-
tion; disbursement; limitations on
use. [Delayed effective date — See
Editor’s note J

Administrative assessment: Distribu-
tion of money received by state
controller.

Kate of additional imprisonment in
default of administrative assess-
ment, fine or forfeiture.

Rate of imprisonment in default of
administrative assessment, fine
or forfeiture.

Reduction of excessive rine or admin-
istrative assessment; payment in
installments.

Imposition of supervised work for
benefit of community as punish-
ment or condition of probation.

Sec.
176 091

176.095.

176 105

176.107.

176.115

176.125.

PRESENTENCE

176.135.

176.145.
176 156.

176.158.

Transferred.

State board of parole commissioner;
may direct release of state pris-
oner on parole.

Judgment in criminal action gener-
ally.

Statement regarding ofTense to be
transmitted to director of depart-
ment of prisons when sentence of
imprisonment in state prison im-
posed.

Judgment against complainant for
malicious prosecution when de-
fendant not found guilty: cosu
enforcement ofjudgment.

Entry ofjudgment of conviction; what
papers constitute record of action

INVESTIGATION

Duties of department of parole aat
probation.

Report of investigation.

Disclosure of report and recommen-
dations.

Commitment to custody of director tc
department of prisons; conduct if
evaluation; report and recommen-
dations; sentencing.

WITHDRAWAL OF PLEA OF GUILTY

176.165.

176.175.

176.185.

176.187.

176.189.

176.195.

176.205.

176.215.

176.216.

168

When plea of guilty may be with-
drawn.

PROBATION

Definitions.

Suspension of execution of sentet-is
by court; terms and conditions if
probation.

Imposition of tests to determine tse
of controlled substance as ccr-itL-
tion of probation. )

Restitution as condition of probanjvt
or suspension ofsentence.

Investigation of defendant and '£-
fens3 by parole and proba”“mr
officer.

Conditioi of probation or suspension:
of sentence; modification.

Period of probation or suspension of
sentence; arrest of defendant T
violating conditions; release fnnz-
custody.

Preliminary inquiry following a.—
of probationer: Qualification:.-



JUDGMENT AND EXECUTION

Sec.
inquiring officer; time and plac.
of hearing; subpenas.

176.2165. Preliminary inquiry following
arrest of probationer: Enforce-
ment of subpena issued by inquir-
ing officer.

176.217. F.-eliminary inquiry following arrest
of probationer: Rights of proba-
tioner.

Preliminary inquiry following arrest
of probationer: Duties of inquir-
ing officer upon completion of
inquiry; continued detention of
probationer.

Assignment of probationer's case to
court of judicial district where
probationer arrested; return of
violators; execution ofsentence.

Expenses of returning arrested pro-
bationer to court are charge upon
state.

Residential centers for supervision of
probationers: Establishment.

176.2242. Residential centers for supervision
of probationers: Assignment of
probationers.

176.2244. Residential centers for supervision
of probationers: Duties and
powers of department of parole
and probation.

Honorable discharge from probation.

General discharge from probation;
procedure for change to honorable
discharge.

Dishonorable discharge from proba-
tion.

176.218.

176.221.

176.223.

176.224.

176.225.
176.235.

176.245.

EXECUTION

176.265.
176.275.

Fines to be paid into state treasury.

Judgment for fine, administrative
assessment or repayment of ex-
penses is lien.

Fines in justice's court to be paid to
county treasurer within 30 days.

176.295, Costs when criminal action removed
before trial; clerk to certify costs
to auditor.

Judgment for imprisonment or fine
and imprisonment until satisfied:
Commitment and detention.

176.285.

176.305.

176.315. Judgment of imprisonment in county
jail: How executed.

176.325. Judgment other than of death: Certi-
fied ccpies ofentry to be furnished
officer.

76.335. Duty of sheriff on receiving copies of

judgment of imprisonment; direc-

Sec.
tor to receive prisoner from sher-
iff, when term of imprisonment
begins; director to make return on
expiration of term.

176.345. Proceedings when conviction carries
death penalty.

176.355. Execution of death penalty: Method;
place ofexecution; witnesses.

176.365. Director of department of prisons to
make return on death warrant.

SUSPENSION OF EXECUTION OF
DEATH PENALTY: INSANITY
OR PREGNANCY

176.415. When execution of death penalty may
be stayed.

176.425. Sanity investigation: Filing of peti-
tion; stay of execution.

176.435. Sanity investigation: Conduct of
hearing.

176.445. Execution of judgment when defen-
dant found sane.

176.455. Suspension of execution when defen-
dant found insane; proceedings on
recovery ofsanity.

176.465. Investigation of pregnancy: Proce-
dure; hearing.

176.475. Proceedings after investigation: Exe-
cution of judgment; suspension of
execution; issuance of warrant on
termination of pregnancy.

176.485. Costs of investigations borne by
state; manner of payment from
reserve for statutory contingency
fund.

NEW ORDER TO EXECUTE JUDGMENT

OF DEATH

176.495. New warrant generally.

176.505. Order following appeal.

NEW TRIAL

176.515. New trial: Grounds; time for filing
motion.

ARREST OF JUDGMENT

176.525. Arrest of judgment: When granted
and time in which motion is to be
made.

176.535. Effect of arresting judgment.

176.545. Procedure after allowance of arrest of

judgment.
MISCELLANEOUS PROVISIONS

176.555. Correction of illegal sentence.
176.565. Clerical mistakes.
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176.345

CASE

Credit must be given for a void convic-
tion. — The inflexible state sentencing system
which under a former section required the time
for service of all sentences to be computed from
date of imposition denied the equal protection
of the laws to one who successfully asserted a
post-conviction remedy while serving the ini-
tial void sentence and was thereafter
resentenced for the same offense or acts for
which the sentence was originally imposed
without being given credit for the time served.
Gray v. Hocker, 268 F. Supp. 1004 iD. Nev.
1967).

A term of imprisonment begins on the
date sentence is imposed and a grant of

JUDGMENT AND EXECUTION

176.345

NOTES

probation is a suspension of execution of a
state prison sentence, not a suspension of 'he
sentence itself: consequently, a person on pro-
bation while not imprisoned is actually under a
sentence of imprisonment the execution of
which has been suspended. Therefore, the
district court cannot modify the sentence once
the defendant was placed on probation. Grant
v. State. 99 Nev. 149.659 P.2d 878 (19831

Cited in: Ibsen v. Warden, Nev. State
Prison, 86 Nev. 540, 471 P.2d 229 (1970);
Anglin v. State, 90 Nev, 287, 525 P.2d 34
(1974); Miller v. Hayes, 95 Nev. 927. 604 P.2d
11711979).

OPINIONS OF ATTORNEY GENERAL

Transfer from jail to prison without de-
lay. — A person convicted, sentenced to im-
prisonment in the state prison should not be
unreasonably detained in the county jail by the
sheriff. AGO (10-10-1910). (Opinion under for-
mer similar statute .

Modification of death sentence. — Where
a death sentence is modified on appeal to a
sentence of imprisonment, the term of commit-
ment should be counted from the date of the
original sentence, not from the date of the
modification. AGO 13-26-19371, (Opinion under
former similar statutei.

"Good time"™ credits. — The provisions of

NRS 176.055. permitting credit to be allowed
against a prison sentence for time spent in
confinement prior to conviction, have no retro-
active application; when allowed, credit should
be deducted from the end of sentence, because
this section provides that the term of imprison-
ment begins on the date of the sentence by a
court. Credit for preconviction confinement
cannot be utilized to increase '"good time”
credits authorized by former NRS 209.285 (see
now NRS 209.443). because "good time” credits
may be earned only while confinded at prison.
AGO 25 (6-8-1971).

176.345. Proceedings when conviction carries death penalty.

1. When ajudgment of death has been pronounced, a certified copy of the
entry thereof in the minutes of the court shall be forthwith executed and
attested in triplicate by the clerk under the seal of the court, There shall be
attached to the triplicate copies a warrant signed by the judge, attested by the
clerk, under the seal of the court, which shall recite the fact of the conviction
and judgment, and appoint a week within which the judgment is to be
executed, which must not be less than 60 days nor more than 90 days from the
time of judgment, and must direct the sheriff to deliver the prisoner to such
authorized person as the director of the department of prisons designates to
receive the prisoner, for execution, such prison to be designated in the
"Jarrant.

2. The original of the triplicate copies of the judgment and warrant shall be
filed in the office of the county clerk, and two of the triplicate copies shall be
simmediately delivered by the clerk to the sheriff of the county; one of the
triplicate copies to be delivered by the sheriff, with the prisoner, to such
authorized person as the director of the department of prisons designates,
which shall be the warrant and authority of the director for the imprisonment
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and execution of the prisoner, as therein provided and commanded, and the
director shall return his certified copy of the judgment to the county clerk of
the county whence it was issued; and the other triplicate copy of such
judgment and warrant to be the warrant and authority ofthe sheriff to deliver
the prisoner to such authorized person so designated by the director; the last-
mentioned copy to be returned to the county clerk by the sheriff with his
proceedings endorsed thereon. (1967, p. 1438; 1977, p. 860.)

176.355. Execution of death penalty: Method; place of execution;
witnesses.

1. The judgment of death must be inflicted by an injection of a lethal drug.
2. The director of the department of prisons shall:

(a) Select the drug or combination of drugs to be used for the execution
after consulting with the state health officer;

(b) Be present at the execution; and

(c) Invite a competent physician and not less than six nor more than nine
reputable citizens over the age of 21 years, to be present at the execution.
3. The execution must take place at the state prison.
4. No person who has not been invited by the director may witness the

execution. (1967, p. 1439; 1977, p. 860; 1983, p. 1937.)

176.365. Director of department of prisons to make return on death
warrant.

After the execution, the director of the department of prisons must make a
return upon the death warrant to the court by which the judgment was
rendered, showing the time, place, mode and manner in which it was
executed. (1967, p, 1439; 1977, p. 860.)

Suspension of Execution of Death Penalty: Insanity or Pregnancy
176.415. When execution of death penalty may be stayed.

The execution of ajudgment of death shall be stayed only;

1. By the governor or the state board of pardons commissioners as
authorized in sections 13 and 14 of article 5 of the constitution of the State
of Nevada;

2. When an appeal from such judgment is taken to the supreme court of
Nevada; or

3. By ajudge of the district court of the county in which the state prison
is situated, for the purpose of a sanity or pregnancy investigation as
provided in NRS 176.425 to 176.485, inclusive. (1967, p. 1440.)

176.425. Sanity investigation: Filing of petition; stay of execution.

1 If, after judgment of death, there is a good reason to believe that the
defendant has become insane, the director of the department of prisons to
whom the convicted person has been delivered for execution may by a petition
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in wiiting, verified by a physician, petition a districtjudge ofthe district court
of the county in which the state prison is situated, alleging the present
insanity ofsuch person, whereupon such judge shall:
(@) Fix a day for a hearing to determine whether the convicted person is
insane;
(b) Appoint two physicians, at least one of whom shall be a psychiatrist,
to examine the convicted person; and
(¢) Give immediate notice of the hearing to the attorney general and to
the district attorney of the county in which the conviction was had.

2. Ifthejudge determines that the hearing on and the determination of the
sanity ofthe convicted person cannot be had before the date ofthe execution of
such person, the judge may stay the execution of the judgment of death
pending the determination of the sanity of the convicted person. (1967, p.
1440; 1977, p. 861.)

176.435. Sanity investigation: Conduct of hearing.

1 Onthe day fixed, the director of the department of prisons shall bring the
convicted person before the court, and the attorney general or his deputy shall
attend the hearing. The district attorney of the county in which the conviction
was had, and an attorney for the convicted person, may attend the hearing.

2. The court shall receive the report of the examining physicians and may
require the production of other evidence. The attorney general or his deputy,
the district attorney, anld the attorney for the convicted person or such person
if he is without counsel may introduce evidence and cross-examine any
witness, including the examining physicians.

3. The court shall then make and enter its finding of sanity or insanity,
1967, p. 1440; 1977, p. 861.)

176.445. Execution ofjudgment when defendant found sane.

If it is found by the court that the convicted person is sane, the director of
ihe department of prisons must execute the judgment of death; but if the
Judgment has been stayed, as provided in NRS 176.425, the judge shall cause
a certified copy of his order staying the execution of the judgment, together
wuh a certified copy of his finding that the convicted person is sane, to be
mmmediately forwarded by the clerk of the court to the clerk of the district
court of the county in which the conviction was had, who shall give notice
thereof to the district attorney of such county. Proceedings shall then be
instituted in the last-mentioned district court for the issuance of a new
warrant of execution of the judgment of death in the manner provided in NRS
1'6-495. (1967, p. 1441; 1977, p. 861.)

~6-455. Suspension of execution when defendant found insane; pro-
ceedings on recovery of sanity.

-hh 's ‘ound hy the court that the convicted person is insane, the judge
al) make and enter an order staying the execution of the judgment of death
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until the convicted person becomes sane, and shall therein order the director
of the department of prisons to confine such person in a safe place of
confinement until his reason is restored.

2. The clerk of the court shall serve or cause to be served three certified
copies of the order, one on the director, one on the governor, for the use of the
state board of pardons commissioners, and one on the clerk of the district
court ofthe county in which the conviction was had.

3. If the convicted person thereafter becomes same, notice of this fact shall
be given by the director to a judge of the court staying the execution of the
judgment, and the judge, upon being satisfied that such person is then sane,
shall enter an order vacating the order staying the execution of the judgment.

4. The clerk ofthe court shall immediately serve or cause to be served three
certified copies of such vacating order as follows: One on the director, one on
the governor, for the use ofthe state board of pardons commissioners, and one
on the clerk of the district court of the county in which the conviction was had.
who shall give notice thereof to the district attorney of such county,
whereupon proceedings shall be instituted in the last-mentioned district court
for the issuance of a new warrant of execution of the judgment of death in the
manner provided in NRS 176.495.11967, p. 1441:1977, p. 861. >

176.465. Investigation of pregnancy: Procedure: hearing.

1. Ifthere is good reason to believe that a female against whom ajudgment
of death has been rendered is pregnant, the director of the department of
prisons to whom she has been delivered for execution shall petition a judge of
the district court of the county in which the state prison is situated, in
writing, alleging such pregnancy, whereupon such judge shall summon ajury
of three physicians to inquire into the alleged pregnancy and fix a day for the
hearing thereon, and give immediate notice thereon to the attorney general
and to the district attorney of the county in which the conviction was had.

2. The provisions of NRS 176.425 and 176.435 apply to the proceedings
upon the inquisition, except that three physicians shall be summoned. They
shall certify in writing to the court their findings as to pregnancy. (1967, p.
1441; 1977, p. 862.)

176.475. Proceedings after investigation: Execution of judgment; sus-
pension of execution; issuance of warrant on termination

of pregnancy.

1 Ifitis found by the court that the female is not pregnant, the director of
the department of prisons must execute the judgment of death; but if a stay of
execution has been granted pursuant to NRS 176.425 the procedure provided
in NRS 176.445 is applicable.

2. If the female is found to be pregnant, the judge shall enter an order
staying the execution of the judgment of death, and shall therein order the
director to confine such female in a safe place of confinement commensurate
with her condition until further order ofthe court.
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3. When such female is no longer pregnant, notice of this fact shall be given
by the director to a judge of the court staying the execution of the judgment.
Thereupon the judge, upon being satisfied that the pregnancy no longer
exists, shall enter an order vacating the order staying the execution of the
judgment and shall direct the clerk of such court to serve or cause to be served
three certified copies of such order, one on the director, one on the governor,
for the use ofthe state board of pardons commissioners, and one on the clerk of
the district court of the cour.tv in which the conviction was had. who shall give
notice thereof to the district attorney of such county, whereupon proceedings
shall be instituted in the last-mentioned district court for the issuance of a
new warrant of execution of the judgment in the manner provided in NRS

176.495. (1967, p. 1442; 1977. p. 862.)

176.485. Costs of investigations borne by state; manner of payment
from reserve for statutory contingency fund.

The costs and expenses of the investigations provided in NRS 176.415 to
176.475, inclusive, shall bp borne by the state and paid in the following
manner: The costs and expenses of an investigation shall first be paid by
county warrants drawn upon the order of the district judge. The county clerk
shall then present a claim to the state board of examiners for the amount of
such costs and expenses so ordered paid by the district judge. Upon approval of
the claim by the state board of examiners, the state controller shall draw his
warrant for the payment thereof, and the state treasurer shall pay’ the same
from the reserve for statutory contingency fund. (1967, p. 1442.)

New Order to Execute Judgment of Death

176.495. New warrant generally.

L If for any reason a judgment of death has not been executed, and it
remains in force, the court in which the conviction was had must, upon the
aPplication of the attorney general or the district attorney of the county in
which the conviction was had, cause another warrant to be drawn, signed by
the judge and attested by the clerk under the seal of the court, and delivered
to the director of the department of prisons.

2. The warrant must state the conviction and judgment and appoint a day
°n which the judgment is to be executed, which must be not less than 15 days
°or more than 30 days after the date ofthe warrant.

2- Where sentence was imposed by a district court composed of three judges,
me district judge before whom the confession or plea was made, or his
aUecessor in office, shall set the date of execution and sign the warrant. (1967.
P 1442; 1977, p. 863.)
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CASE NOTES

The question of whether a warrant was required. Rainsbcrger v. Slate. 85 New 22, 449
valid or not was moot where the time set for p 2d 254 «1969(.
execution had passed and a new one was

176.505. Order following appeal.

When a remittitur showing the affirmation ofa judgment of death has been
filed with the clerk of the court from which the appeal therefrom has been
taken, the court in which the conviction was had must inquire into the facts,
and, if no legal reasons exist against the execution of the judgment, must
make and enter an order that the director of the department of prisons shall
execute the judgment at a specified time: but the presence of the defendant in
the court at the time the order of execution is made and entered, or the
warrant is issued, as in this section provided, is not required. (1967, p. 1442,
1977. p. 863.)

CASE NOTES

Cited in: Bishop v. State, 95 Nev. 511. 597
P.2d 273(1979).

New Trial

176.515. New trial: Grounds; time for filing motion.

1. The court may grant a new trial to a defendant if required as a matter of
law or on the ground of newly discovered evidence.

2. If trial was by the court without a jury the court may vacate the
judgment if entered, take additioral testimony and direct the entry of a new
judgment.

3. A motion for a new trial based on the ground of newly discovered
evidence may be made only within 2 years after the verdict or finding of guilt.

4. A motion for a new trial based on any other grounds must be made
within 7 days after verdict or finding of guilt or within such further time as
the court may fix during the 7-day period. (1967, p. 1443; 1983, p. 1671.)

CASE NOTES

I. General Consideration.
I1. Newly Discovered Evidence.
I11. Verdict Contrary to the Evidence.

I. GENERAL CONSIDERATION. The right to grant new trials being conferred
upon the district courts, its exercise by them in

any particular case will be presumed to be
correct and proper by the appella t court correct and proper until t.ie contrary is sth\{vn.
until the contrary is shown. State v. Crockett, ~State v. Stanley, 4 Nev. 71 (1868). (Decision

S4 Nev. 516.444 P.2d 896 (1968). under former similar statute’.

The exercise by the trial court of the
right to grant a new triul will "-e pi®*sumed
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CRIMES AND PUNISHMENTS

CHAPTER 200.

CRIMES AGAINST THE

HOMICIDE

“"Murder" defined.

Malice: Express and implied defined.

Degrees of murder; penalties.

Circumstances aggravating first de-
gree murder.

200.010.
200.020.
200.030.
200.033.

200.035. Circumstances mitigating first de-
gree murder.

200.040. "Manslaughter™ defined.

200.050. "Voluntary manslaughter' defined.

200.060. When killing punished as murder.

200.070. "Involuntary manslaughter™ defined.

200.080. Punishment for voluntary man-
slaughter.

200.090. Punishment for involuntary man-
slaughter.

200.100. Death must occur within a year and n
day.

200.110. Place of trial for homicide.

"Justifiable homicide™ defined.

Bare fear not to justify Kkilling; rea-
sonable fear.

Justifiable homicide by public officer.

What considered justifiable or excus-
able homicide.

Additional cases of justifiable homi-
cide.

Burden of proof when killing proved.

200.120.
200.130.

200.140.
200.150.

200.160.

200.170.

200.180. Excusable homicide by misadven-
ture.
200.190. Justifiable and excusable homicide

not punishable.

Killing in self-defense.

Killing unborn quick child is man-
slaughter; penalty.

Woman taking drugs to terminate
pregnancy guilty of manslaugh-
ter; penalty.

Killing by overloading passenger ves-
sel is manslaughter; penalties.
Owner of vicious animal may become
guilty of manslaughter; penally.
Death resulting from unlawful man-
ufacture or storage of explosives

is manslaughter: penalty.

200.200.
200.210.

200.220.

200.230.
200.240.

200.260.

JUSTIFIABLE BODILY INJURY

Justifiable infliction or threat of bod-
ilv iniurv not punishable.

200.275.

MAYHEM

200.280. Definition; penalty.
200.290. Instrument or manner of inflicting
injury immaterial.

. 200.366.

PERSON.
Sec.
200.300. Injury not resulting in perin.
injury; defendant may
vicled of assault. ! 'K
KIDNAPING
200.310. Degrees.
200.320. Kidnaping in first degree: pUt
ment.
200.330. Kidnaping in second degree: Pur
ment. A
200.340. Penalty for aiding or abetting.
200.35C Where proceedings may be im.
luted; consent not a defense,
200.359. Detention, concealment or remova {

child from person having la*. *
custody in violation of court oraU
Penalties; restitution.

SEXUAL ASSAULT AND SEDUCTION

Definitions.
Sexual assault: Definition; penalty.
Statutory sexual seduction: Feri-
ties.
Sexual assault of spouse by spouse
Limitations on parole.

200.364.
200.368.

200.373.
200.375.
ROBBERY
200.380. Definition: penalty.
ATTEMPTS TO KILL
200.390. Administration poison: Penalty

ASSAULT OR BATTERY WITH
INTENT TO COMMIT
A CRIME

200.400. Definitions; penalty.
DUELS AND CHALLENGES

200.410. Punishment for fighting a duel when
death ensues.

200.430. Incriminating testimony; witness’
privilege.
200.440. Posting for not fignting: use of con-

temptuous language.

Challenges to fight; penalties for
fighting or acting as second when
death ensues.

200.450.

FALSE IMPRISONMENT
200.0 '0. Definition; penalty.
ASSAULT AND BATTERY

200.471 Assault: Definition: penalties.

424



200.010

Sec.
200.461. Battery: Definition; penalfies.
200.490. Provoking assault: Penalty.

ABUSE AND NEGLECT OF CHILDREN

200.501 to 200.505. Repealed.

200.506. Transferred.

200.507. Repealed.

200.508. Abuse, neglect or endangerment of

child: Penalties; definitions.

200.5081. District attorney may refer person
suspected of violating NRS
200.508 for treatment or counsel-
ing.

Use of nonmedical remedial treat-
ment.

200.5085.

NEGLECT AND EXPLOITATION
OF OLDER PERSONS

ABUSE

200.5091. Policy ofstate.

200.5092. Definitions.

200.5093. Reports: Voluntary and mandatory;
investigation.

200.5094. Reports: Contents.

200.5095. Reports and records confidential;
when disclosure permitted or re-
quired.

200.5096. Immunity from civil or criminal
liability.

200.5097. Admissibility ofevidence.

200.5098. Duties of aging services division of
department ofhuman resources.

200.5099. Penalties.

LIBEL

200.510. Definition, penalties; truth may be
given in evidence; jury to deter-
mine luw and fact.

-'u0.520. Publication defined.

CRIMES AGAINST THE PERSON

200.010

Sec.

200.530.
200.540.
200.550.

Liability ofeditor or publisher.

Criminal proceedings: Venue

Furnishing libelous information;
Penally.

200.560. Threatening to publish libel Penalty.

INTERCEPTION AND DISCLOSURE OF
WIRE AND RADIO COMMUNICATIONS
OR PRIVATE CONVERSATIONS

200.610. Definitions.

200.620. Interception and attempted intercep-
tion of wire or radio communica-
tion prohibited; exceptions.

Disclosure of contents or substance of
wire or radio communication pro-
hibited: exceptions.

Unauthorized connection with facili-
ties prohibited.

Unauthorized surreptitious intrusion
of privacy by listening device pro-
hibited.

200.690. Penalties.

200.630.

200.640.

200.650.

USE OF MINORS IN PORNOGRAPHIC

PERFORMANCES

200.700. Definitions.

200.710. Using minor in producing pornogra-
phy unlawful.

200.720. Promotion of sexual performance of
minor unlawful.

200.730. Possession of visual presentation de-

picting sexual conduct of person
under 16 years of age unlawful;
penalties.
200.740. Actions of court or jury to determine
whether person was minor.
Penalties.
Forfeiture.

200.750.
200.760.

Homicide

©00.010. "Murder" defined.

Murder is the unlawful killing ofa human being, with malice aforethought,
either express or implied, or caused by a controlled substance which was sold
to a person in violation of chapter 453 of NRS. The unlawful killing may be
-fiected by any of the various means by which death may be occasioned. (C&P
19H, § 119; RL 1912, $ 6384; CL 1929, § 10066: 19S3, p. 512; 19S5, p. 1598.)

, “ross references. — As to definition of
*"jith for legal and medical purposes, see NRS
<¢1.007.



