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Fifteen to twenty-year sentence was not 
excessive for aggravated robbery and a crime 
o f  violence. People v. Colasanti, 626 P.2d 
1136 (Colo. 1981).

Applied in People v. Smith. 195 Colo. 404. 
579 P.2d 1129 (1978); People v. Warren, 196 
Colo. 75, 582 P .2d 663 (1978); People v. 
Girard, 196 Colo. 68, 582 P.2d 666 (1978); 
People v, Vigil, 43 Colo. App. 121. 602 P.2d 
884 (1979); Watson v. District Court. 199 
Colo. 76. 604 P .2d 1165 (1980): People v. 
Swain, 43 C olo. App. 343. 607 P.2d 396  
(1979); People in Interest o f  R.R.. 43 Colo. 
App. 208, 607 P .2d 1013 (1979); People v. 
Hardin, 199 Colo. 229. 607 P.2d 1291 (1980); 
People v. Martinez. 43 Colo. App. 419, 608 
P.2d 359 (1979); People v. Cabral, 629 P.2d 
575 (Colo. 1981); People v. Lichtenstein. 630 
P.2d 70 (Colo. 1981); People v. Francis. 630

P.2d 82 (Colo. 1981); People v. Valencia 63r 
P.2d 85 (Colo. 1981); People v. J o n e s'63 1 
P.2d 1132 (Colo. 1981); People v. Flowed 
644 P.2d 916 (Colo. 1982); People v. G a l W  
644 P.2d 920 (Colo. 1982); People v c 0n 
stant, 645 P.2d 843 (Colo. 1982); P eo p le?  
Garries. 645 P .2d 1306 (Colo. 1982); People v 
Bookman, 646 P .2d 924 (Colo. 1982); Peonlr 
v. Bueno. 646 P.2d 931 (Colo. 1982); People?  
Hogan, 649 P.2d 326 (Colo. 1982); People n 
Aragon. 653 P .2d 715 (Colo. 1982); People v 
Ferguson. 653 P.2d 725 (Colo. 1982); Watkim 
v. People, 655 P.2d 834 (Colo. 1982); People 
v. D illion, 655 P.2d 841 (Colo. 1982); People 
v. Cooper, 662 P.2d 478 (Colo. 1983); People 
v. District Court, 6o3 P.2d 616 (Colo. 1983) 
P eople v. SM ith , 709 P.2d 4 (Colo. App
1985).

16-11-310. Release from Incarceration. Except as provided in section 7 
of article IV of the state constitution relating to the power of the governor 
to grant reprieves and pardons, an incarcerated person shall be uncondition­
ally released and discharged upon the expiration of his sentence, less the 
deductions authorized in article 22.5 of title 17, C.R.S.

Source; L. 77, p. 865, § 12; L. 79, p. 666, § i0.

PART 4

DEATH PENALTY - EXECUTION

16-11-401. Death penalty inflicted by lethal gas. The manner of inflicting 
t  the punishment of death shall be by the administration of lethal gas within

the time prescribed in this part 4, unless for good cause the court or governor 
may prolong the time.

Source: R & RE, L. 72, p. 250, § 1; C.R.S. 1963, § 39-11-401.

Am. Jur.2d. See 21 Am. Jur.2d. Criminal Law reviews. For article, "Criminal Procc- 
Law, § 612. dure in Colorado —  A Summary and Recom-

C .J .S . See 24B C .J .S ., C rim inal Law, m endations for Improvement", see 22 Rocky
§2002 . M t.L . Rev. 221 (1950).

16-11-402. Appliances - sentence executed by executive director. The 
executive director of the department of corrections, at the expense of the 
state of Colorado, shall provide a suitable and efficient room or place, 
enclosed from public view, within the walls of the correctional facilities at 
Canon City anu therein construct and at all limes have in preparation all 
necessary appliances requisite for carrying into execution the death penalty 
by means of the administration of lethal gas. The punishment of death in 
each case of death sentence pronounced in this state shall be inflicted by 
the executive director or his designee in the room or place and with the

|ft
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Imposition of Sentence 16-11-404

appliances provided for inflicting the punishment of death by the administra­
tion of lethal gas.

Source: R & RE, L. 72, p. 250, § 1; C.R.S. 1963, § 39-11-402: L. 76, p. 
530, §3; L. 79. p. 682, § 11.

Am. Jur.2d. See 21 Am. Jur.2d, Criminal 
Law, § 610.

C .J .S . See 24B C .J .S .. C rim inal Law, 
S § 2002. 2003.

16-11-403. Week of execution - warrant. When a person is convicted of 
a class 1 felony, the punishment for which is death, and the convicted person 
is sentenced to suffer the penalty of death, the judge passing such sentence 
*' i appoint and designate in the warrant of conviction a week of time 
witnin which the sentence must be executed; the end of such week so 
appointed shall be not less than ninety days nor more than one hundred 
twenty days from the day of passing the sentence. Said warrant shall be 
directed to the executive director of the department of corrections or his 
designee commanding sa>d executive director or his designee to execute the 
sentence imposed upon some day within the week of time designated in the 
warrant and shall be delivered to the sheriff of the county in which such 
conviction is had, who, within three days thereafter, shall proceed to the 
correctional facilities at Canon City and deliver the convicted person, 
together with the warrant, to said executive director or his designee, who 
shall keep the convict in confinement until infliction of the death penalty. 
No person shall be allowed access to said convict, except his attendants, 
counsel, and physician, a spiritual adviser of his own selection, and members 
°f his family, and then only in accordance with prison regulations.

Source: R & RE, L. 72, p. 250. § 1; C.R.S. 1963, § 39-11-403; L. 76, p. 
531, § 4; L. 79, p. 682, § 12.

Am. Jur.2d. See 21 Am. Jur.2d, Criminal 
610.

C.J.S. See 24B  C .J .S ., C rim inal Law, 
■ 5 >613,2002.

Annotator’s note. Since § 16-11-403 is simi- 
io repealed § 39-11-3, CRS 1963. CSA. C. 

• § 538, and laws antecedent thereto, rele- 
■*nt cases construing those provisions have 

included in the an n o ta tio n s to this 
4evtion.
. NJe*ning of “week of rime”. The week o f  
,  wtlich is required by this section to be 
-Pointed and designated in capital cases 

, _ ln which the sentence must be executed, is 
v n°4 ° f  time extending from 12 midnight 
^  otday until 12 m idnight the follow ing  

»?eT ' *)ut an error 'n t*le designation o f  the 
. IS rcndercd immaterial when the execu- 
lfv 15 SIaycd by the supreme court pending

' M893)0ra V' Peoplc’ 19 C o la  255' 35 P

Court fixes date of execution following stay. 
The court has authority to fix the date o f  
execution in cases o f  affirmance, where the 
execution has been stayed upon appeal or 
supersedeas. Mora v. People. 19 Colo. 2 5 5 ,3 5  
P. 179(1893).

But definite date set in order granting stay 
did not deny due process. The fact that the state 
supreme court set a definite execution date 
pending determ ination o f  p ost-con viction  
relief was not "suggestion o f predetermina­
tion" in violation o f  due process and did not 
constitute an implied direction to deny peti­
tioner relief. Bell v. Patterson, 279 F. Supp. 
760 (D . Colo.), alTd, 402 F.2d 394 (10th Cir. 
1968), cert, denied. 403 US 955, 91 S. Ct. 
227 9 ,2 9  L. Ed.2d 865 (1971).

Procedure of delivery of prisoner by sheriff 
held not improper. Agnes v. People, 104 Colo. 
527 ,93  P.2d 891 (1939).

Applied in Medlev, Petitioner. 134 U.S.
1 6 0 .1 0 S. Ct. 3 8 4 .3 3  L. Ed. 835 ( 1890).

r J5 'lj'404 . Execution - witnesses. The particular day and hour of the 
Cution of said sentence within the week specified in said v/arrant shall
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be fixed bv the executive director of the department ot corrections or hu 
designee but shall not be made public by him. and he shall be present therea- 
or shall appoint some other representative among th-: olTicials or ofTiccri 
of the correctional facilities at Canon City to be present in his place anc 
stead. There shall also be present a physician and such guards, attendant* 
and other persons as t.’ : executive director or his designee in his discrete- 
deems desirable, not to exceed fifteen persons. The executive director 0r 
his designee shall notify the governor of the day and hour for the execution 
as soon as it has been fixed.

Source: R & RE. L. 72. p. 250, § 1; C.R.S. 1963, § 39-11-404; L. 76. p 
531, § 5; L. 79, p. 682, § 13.

Am. Jur.2d. See 21 Am. Jur.2d, Criminal C .J .S . See 24B C .J .S .. Crim inal La* 
Law, § 6 1 0 . § 2 0 0 2 .

16-11-405. Record and certificate of execution. The executive director of 
the department of corrections or his designee shall keep a book of record 
to be known as record of executions, in which shall be entered the report* 
specified in this section. Immediately after the execuiion. a postmortem 
examination of the body of the convict shall be made by the attending physi­
cian, who shall enter in said book of record the nature and extent of the 
examination and sign and certify to the same. The executive director or hi* 
designee shall also immediately make and enter in said book a report, setting 
forth the time of such execution and that the convict (naming him) was then 
and there executed in conformity to the sentence specified in the warrant 
of the court (naming such court) to him directed and in accordance with 
the provisions of this part 4, and shall insert in said report the names of 
all the persons who were present and witnessed the execution, and shall pro­
cure each of such persons to sign said report with his full name and place 
of residence before leaving the place of execution. The executive director 
or his designee shall thereupon attach his certificate to said report, certifying 
to the truth and correctness thereof, and shall immediately deliver a certified 
transcript of the record entry to the court which sentenced the convict.

Source: R & RE, L. 72, p. 251, § 1; C.R.S. 1963. § 39-11-405; L. 76. p. 
531, § 6; L. 79, p. 683, § 14.

PART 5

SENTENCES TO PAYMENT OF FINES - COSTS

16-11-501. Judgment for costs and fines. (1) Where any person, associa­
tion, or corporation is convicted of an offense, the court shall give judgment 
in favor of the state of Colorado and against the offender for the amouni 
of the costs of prosecution and any fine imposed. No fine shall be imposed 
for conviction of a felony except as provided in section 18-1-105, C.R.S. 
Such judgments shall be enforceable in the same manner as are civil judg­
ments, and, in addition, the provisions of section 16-11-502 shall be applica­
ble.
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of three years by specifying minimum terms and to add Subdiv. (3) re unclassified felonies and i - m v .1 Subsec mi 
exception re Subset (c)(2) and to include applicability re unclassified felonies; P.A. 73-137 reacted reference 
sentence imposed for class A felony in accordance with Sec. 53s46 in Subscc. (bxl) and added Subdiv. (6) -
felonies; P.A. 74-186 removed relerence to guilt under Subdiw. (2) or (4) of Sec. 53a-60(a) c  Suiasec. fc) (2xai d *  
75-380 added exception in Subsec. (d) re required one-year term; P.A. 75-411 deleted reference »  ^ A
53a-135(a)(2) in Subsec. (c)(2)(B); P.A. 76-435 added exception in Subsec. (d) as amended by Pa  75-3$0; p 
expanded exception in Subsec. (c) (2xBl re required three-year and two-year minimum terms and w-i-i-j reference >' 
under Sec. S3-59a; P.A. 80442 amended Subsec. (a) to limn applicability to felonies commized revx to July 
effective on lhal date; P.A. 83-587 substituted “ 53a-59a" for “53-59a" in Subsec. (c). '

Cited. 169 C. 263, 264. Cilrd. 176 C. 270, 271. Cited. 180 C. 557, 560. Cited. 1G2 C. 595. 5 T - -5 9 9 .602 Citcrf 
C. 327, 335; Id.. 639. 642. *' ' *

Cited. 1 CA 724. 734.
Courts may impose a definite sentence for a felony of one year or less. 31 CS 350. Gred. 33 CS 70j ,
Subsec. (a);
Cited. 171 C. 278. Cited. 189 C. 114. 116. Cited. 196 C. 655. 658.
Subsec. (b>:
Subdiv. (2) cited. 189 C. 114. 116. 117. Cited. 193 C. 144. 151. Subdiv. (I) cited. 195 C. 326. 328. Subdiv n ) a ^ ,  

195 C. 326. 328. Subdiv. (4) cited. 199 C. 121, 124.
Subscc. (c);
Subdiv. (2)(B). Rational relationship exists between the protection of public health and safer? and the impositx* -v 

nonsuspendable sentence for violent crime of second degree robbery, an essential element of which is nrTjriracd use of a d a * ,

503. Subdiv. (2) cited. 199 C. 121, 124.
4M. XC

Sec. 53a-35a. Imprisonment for any felony committed on or after July 1 ,19gj. 
Definite sentences; terras authorized. For any felony committed on. or after July 1 , 
1981, the sentence of imprisonment shall be a definite sentence and a e  term shall be 
fixed by the court as follows: (I) For a capital felony, a term of life imprisonment 
without the possibility of release unless a sentence of death is imposed Le accordance with 
section 53a-46a; (2) for the class A felony of murder, a term not less man twenty-five 
years nor more than life; (3) for a class A felony other than murder, a term not less than 
ten years nor more than twenty-five years; (4) for a class B felony, a term not less than 
one year nor more than twenty years, except that for a conviction under section 53a-55a, 
53a-59(a) (1), 53a-59a, 53a-70a, 53a-94a, 53a-101(a)(l) or 53a-13-^a)(2), the tenn 
shall be not less than five years nor more than twenty years; (5) for a class C felony, a 
term not less than one year nor more than ten years, except that for a conviction under 
«ection 53a-56a, the term shall be not less than three years nor more c a n  ten years; (6) 
for a class D felony, a term not less than one year nor more than f i v e  wears, except that 
for a conviction under section 53a-60b, the term shall be not less than two years nor more 
than five years, and for a conviction under section 53a-60c, the term shall be not less 
than three years nor more than five years; (7) for an unclassified felony, a term in 
accordance with the sentence specified in the section of the general statutes that defines 
the crime.

(P.A. 80442, S. 10, 28; P.A. 86-220.)

History: P.A. 80442 effective July 1, 1981; P.A. 86-220 amended Subdiv. (1) to add “ inxrisccmem witboc the 
possibility of release" lo reflect revision made by P.A. 85-366.

Cited. 196 C. 655. 659. Cited. 197 C. 337. 353, 355. 357. Cited. 198 C. 92. 94. Cred 200 C. 268, 279
Cited. 6 CA 680, 681.
Subdiv. (3):
Cited. 198 C. 671, 674.
Subdiv. (5);
Cited. 6 CA 680, 681.

Sec. 53a-35b. “Life imprisonment’' defined. A sentence of imprisonment for life 
shall mean a definite sentence of sixty years, unless the sentence is I±fe imprisonment 
without the possibility of release, imposed pursuant to subsection (0  of section 53a-46a,



584 PENAL CODE _
TijJe

fixed by the court, not to exceed double the amount of the defendant’s gain
; offense. In such case the court shall make a findins as .u **commission of the offense. In such case the court shall make a finding as to qJ  

of the defendant’s gain from the offense, and if the record does not"contain 
evidence to support such a finding the court may conduct a hearing upon the 
purposes of this section the term "gain" means the amount of money or the 
property derived.

(1969, P.A. 828. S. 44.)

Sec. 53a-45. Murder: Penalty; waiver of jury trial; finding of lesser de& 
Murder is punishable as a class A felony in accordance with subdivision (2) of 
53a-35a unless it is a capital felony.

(b) If a person indicted for murder or held to answer for murder after a 
conducted in accordance with the provisions of section 54-46a waives his right tcTTta2 
trial and elects to be tried by a court, the court shall be composed of three ju d 2 f
HpciansrpH h v  fhp r h ip f  rnurt aH m inkfratnr nr h is  dpsipnpp vt-hn sh a lldesignated by the chief court administrator or his designee, who shall name one 
judge to preside over the trial. Such judges, or a majority of them, shall determine a* 
question of guilt or innocence and shall, as provided in said section 53a-46a, rcttfc* 
judgment and impose sentence,

I

(c) The court or jury before which any person indicted for murder or held to any*** 
for murder after a hearing conducted in accordance with the provisions of section 5-M6, 
is tried may find him guilty of homicide in a lesser degree than that charged.

(1969. P.A. 828. S. 45; P.A. 73-137, S, 1; P.A. 80-142. S. 13, 28; P.A. 82-298. S. 4; P.A. 83-210, S. 2. J »

History; P.A. 73-137 added reference to capital felonies in Subsec. (a) and subxrtutcd reference to Sec. 53»-V5t hr 
reference to See. 53a-46, deleted former Subscc. (b) which had allowed person uui-cud foe murder to plead guilty v *  
consent of court and state's attorney in which case court would sentence him as for a Gass A feiooy. relettering former Subwx 
(c) and (d) accordingly; P.A. 80-442 specified punishment in accordance with Sec. 53a-35a and deleted reference to ̂  
sentenced under Sec. 53a-46a in Subsec. (a), effective July 1, 1981; P.A. 82-298 amcodrd Subsec. (b) to provide rha catn 
shall be composed of three judges designated by chief court administrator, who shall also nane one such judge to preufc, 
where pre .iously one judge was the judge presiding at the session and the other two were designated by the chief justice o( &  
supreme court; P.A. 83-210 amended Subsccs. (b) and (c) by inserting "or held to answer for murder after a teanaj 
conducted ir accordance with ihc provisions of section 54-46a".

See annotations to part IV.
Circd. 187 C 6, 28.
Subsec. (b):
Cited. 180 C. 3M . 404. Cited. 190 C. 639, 640. Cited. 198 C. 77, 90. Cited 199 C. 163, 165.
Subscc. (c):
Constitutionally permissible for a jury to find a defendant indicted for murder guilty o f bctmiride in a lesser degree where 

the evidence supports such a finding although the state of mind required is different. ISO C 382. 399, 400, 402,403. VP. 
Cited. 181 C. 187. 200; id.. 406. 412. Cited. 182 C. 66. 71, 72. Cited. 187 C. 6. 28. Cited 188 C. 542. 546. Cited 190 
C. 639, 652. Cited. 193 C. 695, 732. Cited. 195 C. 232, 243. Manslaughter is not lesser included offense of felony nurdet. 
196 C. 421, 422. 427.

Cited. 7 CA 180, 187.

Sec. 53a-46. Sentencing proceedings; appeal. Section 53a-46 is repealed.
(1969, P.A. 828, S. 46; 1972. P.A. 56. S. 1; P.A. 73-137, S. 15.)

Sec. 53a-46a. Hearing on imposition of death penalty. Aggravating and 
mitigating factors, (a) A person shall be subjected to the penalty of death for a capital 
felony only if a hearing is held in accordance with the provisions of this section.

(b) For the purpose of determining the sentence to be imp-osed when a defendant u 
convicted of or pleads guilty to a capital felony, the judge or judges who presided at the
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trial or before whom the guilty plea was entered shall conduct a separate hearing to 
determine the existence of any mitigating factor concerning the defendant’s character, 
background and history, or the nature and circumstances of the crime, including any 
mitigating factor set forth in subsection (g), and any aggravating factor set forth in 
subsection (h). Such hearing shall not be held if the state stipulates that none of the 
aggravating factors set forth in subsection (h) of this section exists or that one or more 
mitigating factors exist. Such hearing shall be conducted (1) before the jury which 
determined the defendant’s guilt, or (2) before a jury impaneled for the purpose of such 
hearing if (A) the defendant was convicted upon a plea of guilty; (B) the defendant was 
convicted after a trial before three judges as provided in subsection (b) of section 53a-45; 
or (C) if the jury which determined the defendant’s guilt has been discharged by the court 
for good cause or, (3) before the court, on motion of the defendant and with the approval 
of the court and the consent of the state.

(c) In such hearing the court shall disclose to the defendant or his counsel ah material 
contained in any presentence report which may have been prepared. No presentence . 
information withheld from the defendant shall be consider;d in determining the existence
of any mitigating or aggravating factor. Any information relevant to any mitigating factor 
may be presented by either the state or the defendant, regardless of its admissibility under 
the rules governing admission of evidence in trials of criminal matters, but the 
admissibility of information relevant to any of the aggravating factors set forth in 
subsection (h) shall be governed by the rules governing the admission of evidence in such 
trials. The state and the defendant shall be permitted to rebut any information received at 
the hearing and shall be given fair opportunity to present argument as to the adequacy of 
the information to establish the existence of any mitigating or aggravating factor. The 
burden of establishing any of the factors set forth in subsection (h) shall be on the state.
The burden of establishing any mitigating factor shall be on the defendant.

(d) In determining whether a mitigating factor exists concerning the defendant’s 
character, background or history, or die nature and circumstances of the crime, pursuant 
to subsecdon (b) of this secrion, the jury or, if there is no jury, the court shall first 
determine whether a particular factor concerning the defendant' character, background 
°t history, or the nature and circumstances of the crime, has been established by the 
evidence, and shall determine further whether that factor is mitigadng in nature, 
considering all the facts and circumstances of the case. Mitigadng factors are such as do 
°ot consdtute a defense or excuse for the capital felony if which the defendant has been 
convicted, but which, in fairness and mercy, may be considered as tending either to 
c*t<-. Mate or reduce the degree of his culpability or blame for the offense or to otherwise 
consd.ute a basis for a sentence less than death.

. (e) The jury or, if there is no jury, the court shall return a special verdict setting forth 
tls findings as to the existence of any aggravating or midgating factor.

(0 If the jury' or, if there is no jury, the court fi..js that one or mere of the factors set 
orth in subsection (h) exist and that no midgating factor exists, the court shall sentence 
r1® defendant to death. If the jury or, if there is no jury, the court finds that none of the 
actors set forth in subsecdon (h) exists or Uiat one or more mitigating factors exist, the 

^tot shall impose a sentence of life imprisonment without the possibility of release.

y. 8̂) The court shall not impose the sentence of death on the defendant if the jury or,
tocre is no jury, the court finds by a special verdict, as provided in subsecdon (e), that



any mitigating factor e^,sts. The mitigating factors to be considered concern • 
defendant shall include, but are not limited to, the following: That at the tiny 
offense (1) he was under the ace of eighteen or (2) his mental capacity was signif-* 
impaired or his ability to confc a his conduct to the requirements of law was si 
impaired but not so impaired in either case as to constitute a defense to prosecution* ^  
he was under unusual and substantial duress, although not such duress as to const^3  ■ 
defense to prosecution or (4) he was criminally liable under sections 53a-8, 53^?** 
53a-10 for the offense, which was committed by another, but his participation h) *** 
offense was relatively minor, although not so minor as to constitute a defco*^ 
prosecution or (5 ) h 1'  iraisnnnhlv  h av e  fnr.’cp/>n ihnt h it  ,~nnA„„, “

586 p e n a l code

i he could not reasonably have foreseen that his conduct in the c<* * ** 
commission of the offense of which he was convicted would cause, or would 
grave risk of causing, death to another person. *

(h) If no mitigating factor is present, the court shall impose the sentence of dcus 
the defendant if the jury or, if there is no jury, the court finds by a special verdict ̂  
provided in subsection (e) that (1) the defendant committed the offense durinc is!
o n m m i c c l n n  n r  o n m m i c c i n n  n f  n r  r i n r l n n  (Vio i m m o r l i n l a  f l l . L .  ®commission or attempted commission of, or during the immediate flight froTn is. 
commission or attempted commission of, a felony and he had previously been con\^Cl 
of the same felony; or (2) the defendant committed the offense after having feZ 
convicted of two or more state offenses or two or more federal offenses or of one or n*r, 
state offenses and one or more federal offenses for each of which a penalty of more 
one year imprisonment may be imposed, which offenses were committed on diffeaa 
occasions and which involved the infliction of serious bodily injury upon another pence, 
or (3) the defendant committed the offense and in such commission knowingly created « 
grave risk of death to another person in addition to the victim of the offense; or (4) tj* 
defendant committed the offense in an especially heinous, cruel or depraved manner, or
(5) the defendant procured the commission of the offense by payment, or promise of 
payment, of anything of pecuniary value; or (6) the defendant committed the offense as 
consideration for the receipt, or in expectation of the receipt, of anything of pecuniary 
value.

(P.A. 73-137, S. 4; P.A. 80-332, S. 1; 80-442. S. 14, 28; P.A. 85-366, S. I.)

History: P.A. 80-332 restated provisions and referred to mitigating or aggravating factors throughout, replacing refererca 
to factors set forth in Subsccs. (f) and (g); P.A. 80-442 referred to imposition of sentence in accordance with Sec. 53a-3$wii 
rather than to sentence for a Class A felony in Substc. (e). effective July 1, 1981; P.A. 85-366 added a new Subsec. (d> *> 
specify the procedure for the determination by a jury or court of the existence of a mitigating factor and lo add a definitioo of 
mitigating factors, relettered the remaining Subsecs, and amended Subscc. (0 to replace “a sentence in accordance with Sa 
53a-35a(l)" with "a sentence of life imprisonment without the possibility of release".

See Sec. 53a-35b re definition of "life imprisonment".
Sec Sec. 53a-35c re availability of sentence of life imprisonment without possibility of release.

Former Sec. 53-10 unconstitutional. 164 C. 162. Cited. 197 C. 436. 440.
Subscc. (e):
Cited. 199 C. 163, 166.
Subsec. (0:
Cited. 199 C. 163, 165.
Subscc. (g):
Cited. 199 C. 163, 166.

Sec. 53a-46b. Review of death sentence, (a) Any sentence of death imposed in 
accordance with the provisions of section 53a-46a shall be reviewed by the supreme court 
pursuant to its rules. In addition to its authority to correct errors at trial, the supreme 
court shall either affirm the sentence of death or vacate said sentence and remand for 
imposition of a sentence in accordance with subdivision (1) of section 53a-35a.
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(b) The supreme court shall affirm the sentence of death unless it determines that: (1) 
The sentence was the product of passion, prejudice or any other arbitrary factor, (2) the 
evidence fails to supfort the finding of an aggravating circumstance specified in 
subsection (h) of section 53a-46a; or (3) the sentence is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the circumstances of the crime and 
the character and record of the defendant.

(c) The sentence review shall be in addition to direct appeal and if taken, the review 
and appeal shall be consolidated for consideration. The court shall then render its 
decision on the legal errors claimed and the validity of the sentence.

(P.A. 80-332. S. 2; P.A. 81-472, S. 151, 159; P.A. 85-366, S. 2.)

History. P.A. 81-472 made technical changes; P.A. 85-366 made a technical change to reflect changes made to Sec. 
13*46a by same public act

Sec. 53a-46c. Applicability of death penalty provisions in effect on October 1, 
1980. The provisions of sections 53a-46a and 53a-46b in effect on October 1, 1980, 
shall be applicable to any person who is convicted of or pleads guilty to a capital felony 
under subdivisions (1) to (6), inclusive, of section 53a-54b on or after June 13, 1983.

(P.A. 83-327, S. 1. 2.)

Sec. 53a-47. Disposition of person found not guilty by reason of mental disease 
«• defect. Confinement and examination. Release. Section 53a-47 is repealed.

(1969. P.A. 828, S. 47; P.A. 75-476, S. 5. 6; P.A. 78-280. S. I, 2, 115, 127; P.A. 81-301. S. 2; P.A. 83-486, S. 2; 
P A. 85-506, S. 31. 32.)

PART El* 

INCHOATE OFFf NSES

“Annotations to former section 54-197:
To constitute conspiracy there need be no formal agreement between the parlies: conspiracy may be established by proof of 

“ Parata acts of individual conspirators with common purpose. 129 C. 540. Principles stated which prevent a charge of 
^ “ Ptracy against certain participants in unlawful acts. 132 C. 335. Conspiracy is a distinct offense, entirely independent of 

'mlawfu] act which is its puiposc. 134 C. 183. Conspiracy may be inferred from activities of accused perse.-,s. 138 C. 292. 
prima facie case is made out, court is entitled to take into consideration the fact that defendant failed to testify. 139 
Declaratory judgment tiiat a violation would exist. 142 C. 53. Cited. 145 C. 124; I50C. 230; l?2C. 167. No formal 

^"m en t need be proven; it is enough if there is a mutual purpose to do the forbidden act. 147 C. 296. Information charging 
“ “ piracy may properly allege acts done in furtherance of the conspiracy. Information charged that defendants conspired to 

larceny and tn pursuance of the conspiracy stole copper wire worth S2000. Since larceny statute made theft of property 
to t*lan u fclonV' effect of the information was to charge a conspiracy to commit a felony. Not necessary for stale 
» t tT * ***** ***c un'awful object of the conspiracy was ever successfully accomplished or that any larceny was ever committed 

amount. Confessions made by two conspirators were not admissible to prove guilt of third conspirator. Since court made 
c,ear in instructions lo jury, thud conspirator could not complain of admission of confessions in evidence. 149 C. 640. Fad

01 more persons jointly charged with the commission of a crime pleaded guilty is not admissible, on trial of another 
50 charged, to establish that the crime was committed. A plea of guilty is, in effect, a confession of guilt w hich, having 

"“ “ C by one of those charged with the crime, can be no more than hearsay as to another who is so charged. The state must 
we whole case against any accused. 150 C. 195. Where one of alleged coconspiratots is acquitted, this does not 

Asuh* m**:e âla* conv'ctions of other coconspirators. 151 C. 592. Crime of conspiracy at common law is unlawful 
am* ■'ccomplishmcnt of objectives of conspiracy is not material. 157 C. 330. Once defendant had beer, proved to 
consPlracy. declarations of coconspirators in furtherance of conspiracy could be used agarns! him. 158 C. 412. 

aulbonzing search for “ ...paraphernalia which could be used to violate See. 54-197" was general warrant and 
1 ^ *  'He?1! and did not meet constitutional rcquirrmcm that search warrant particularly describe things to be seized. 
** ttuiw ^  ~ 37 Ad™ssion of evidence thai defendant denied he knew coconspirators was reversible emir when interrogauon 

*n absence oi defendants counsel. 159 C. 608. Essence o f crime of conspiracy is unlawful combination coupled with



or is an object of the conspiracy, except that an attempt or conspiracy to commit 
A felony is a class B felony. * c***i

(1969, P.A. 828. S. 52.)
Cited. 182 C. 395. 598, 600 -602. Cited. 184 C. 369 Cited. 195 C. 183. iU
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Sec. 53a-52. Conviction; sentencing. Section 53a-52 is repeiied.
(1969. P.A. 828. S. 53; 1971, P.A. 871. S. 129.)

PART IV*

HOMICIDE

•Annotations to former section 53-9:
Necessity of stating degree of crime in indictment; 38 C. 399; 47 C. 117; of alleging de'dcmm-Tr and prcmediaece _  

it alleges first degree. 50 C. 198. Unlawful tiomicidc perpetrated in commission of rape is in me £ r s  degree; 72 C. - y ,  ^  
commission of robbery or in attempt to rot). 110 C. 307; id., 559; 123 C. 670; !2b C. 59. 132 C  44 Homicide 4 - ^ .  *
driving automobile recklessly. 82 C. 671; 83 C. 437; 109 C. 491. What mental capacity necessara for first degree —■ — _
C. 509; charge as to defense of insanity; 87 C. 7; %  C. 242; burden c f proof; id., 639; where renrere need not charge a  *.
87 C. 285. Acmal malice must be proved beyond a reasonable doubt. 43 C. 518; 64 C. 305 ~i 2  25. Malice is ~ c o e i i  
homicide is wilful, deliberate and prcmed tated; 46 C. m ,  109 C. 138; but not in the case ref sufficient pro•.ocew, ,  
uncontrollable passion. 74 C. 181. Malice i; implied where an unlawful homicide is unattended im extenuating circarazoua 
110 C. 307; id., 559. What constitutes malice; 64 C. 305; 74 C. 181; 128 C. 44; charge a s r  590; 84 C. 4~2 T  r
5; 98 C. 463; 103 C. 484; 106C. 351; rebutted by reasonable belief thal victim committed ; s-~ j accused's v z c  ' i  r  
177; 87 C. 5; 92 C. '< 1; uvidcn" or statements by accused and feeling towards victim; 74 C , «3 C. 261; 84 C 472. r
C. 5; 88 C. 177; malice presumed from circumstances of atrocity. 84 C. 152. Theft is =sac*e ~y C. 590; 50 C *lj< 
Intoxication admissible on question of deliberation; 40 C. 143; 4J C. 5S7; 49 C. 382; where imnuloed in to nerve r~y.,. ^  
carry out preconceived plan; 48 C. 97; as bearing on malice; 64 C. 305; as a defense. 83 C. '.65 S~ C. 291; 88 C. 2 >  
defense; 57 C. 313; 79 C. 590; 83 C. 261; 106 C. 455; 105 C. 349; or defense of home; 5“  C 313. 88 C. 360. Scfnie *  
victim as a defense; her statements as to intent. 77 C. 267. Alibi. 84 C. 152; 98 C. 466. Char?: ax c  corpus delict. i ; C 22 
Sec note re 152 C. 15, infra. Burden and amount of proof; reasonable doubt; 77 C. 267; 79 C  5^2 §3 C. 22; 87 C n .  . 'f, 
C. 139; as to malice. 78 C. 25. Homicide in general; nature and definition of degrees. 72 C  ~2>. 74 C. 180. W W  
should charge as to excuse, justification or extenuation. 84 C. 470; 87 C. 285; 98 C. 462. 1C3 C  4£4. Murder ar lecera: 
degree; 87 C. 5; 128 C. 44; 131 C. 60; in case of poisoning; 19 C. 393. What facts will rcdiuce r o :  so manslaughter 7a r
180; 78 C. 18; 79 C. 590; 87 C. 585. Under indictment for murder accused cannot be found rc_r-> of t r y  crime excesr —
in first or second degree or manslaughter. 132 C. 41. Bad prison food no justification. 38 C 32“  Effect of plea of ire gain-, 
87 C. 285; of plea of guilty; 78 C. 18; 88 C. 208. Confession or admissions by accused. : :  C. .*0; 78 C. 18; 92 C 65 e 
seq.; 103 C. 478; declarations before grand jury. 56 C. 413. Momentary absence of accused ffenr r u ) . 82 C. 55 r  -is-ccz 
equivalent to that of two witnesses; for jury to determine. 78 C. 18; 90 C. 126; 93 C. 246; ZG2 C  467; 106 C. 714 Are** 
as supersedeas; 82 C. 59; if decided before time set for execution by reprieve, supreme couir rerere o x  set anotlier hr* 11 C 
22. Clothes of victim as evidence; 82 C. 59; so empty cartridge shells found in accused'! room. 74 C. 649. Where 5rer 
indicted together, charge that slate had not made oul a case as to thr-e upheld. 87 C. 285. A . to a x o e i t  of enterprise try tree 
before murder. 47 C. 139; 97 C. 329; 310 C. 309. Evidence of other unconnected crimes g-ret-raily ^admissible; * re r sure 
evidence is admissible. 92 C. 530; 97 C. 266; 103 C. 480; 120 C. 631. When separate trials shciuid be given pery.cre rjseh 
accused. 92 C. 62; 97 C. 323; 98 C. 461: 147 C. 194. Time required for deliberation. 93 C 2-an 130 C. 561; I2C C 625 
Degree of murder is for jury; power of court to set aside. Id., 244; 106 C. 705. Admissibility :< ay 'mr declarations, SC C i:!“ . 
93 C 337. Mental tests of accused; expert testimony as to insanity; reading medical lextoocii Sri C  250. Conspiracy n  seal 
homicide in perpetration; abandonment of enterprise by somr of conspirators. 97 C. 329. Chamre ref vresue; alibi; tesnitascy of 
accomplice. 98 C. 466; 105 C. 333. When witnesses should be segregated. 103 C. 473. Frerredir:.?-jq is necessary 5sr are: 
degree murder. 106 C. 352. As to use and effect of verdict of not guilty on ground of insurer?. see 39 C. 595; Sri C 243 
Possession of a deadly w eapon as bearing on existence of malice. 109 C. 138; 110 C. 308. Aa rum rare of guilt may vr. a n c  
from failure of accused to take stand and deny facts witliin his knowledge which tend to prove ire jre-r- 109 C. 144 ays- 2X  
C. 463; but failure of accused to take stand must not be commented on. Id. In prosecution fee scttnieaie by reckless xerareion 
of an automobile, conduct of accused in leaving victims lying in road without stopping, unev—  ----.nr-.-i supports an 1nfereace sf 
guilt. 109 C. 494. Rule concerning responsibility of conspirarors to commit an unlawful act ire  a arenmmde by ere re acre a  
carrying it out. 126 C. 59; 132 C. 44,45. Has not changed common-law definition of murder rea prrvsbes more seven jensir? 
when certain features arc present. 128 C. 44. Actual intent to kill not necessary in second degree murder. 131 C. 60 in ’) 1=7 
determine case under original charge by finding accused guilty of a lesser offense where such, i  reimnrmon is warrareued vut a 
the only one warranted upon the evidence. 137 C. 114. Unskillful or improper treatment of w tcsc ry surgeons does are ren te  
defendant of responsibility for his crime. Id. Distinction between murder and manslaughter 3 me remerece of malice re me toe 
and its absence in the orher. Court’s charge beld sufficient. 139 C 89. Charge on intiiseamaB o d  alcoholic revcarea 
sustained. Id., 317. A killing in an attempted robbery is murder in the first degree even thomm r .i lin r reself is arculr a .. i i  • 
475. Cited. 141 C. 656; 143 C. 167; 145 C. 60; 154 C. 272, 286. A wilful, deliberate and rerenrr rer.-ri killing ts murder c  
the first degree. 142 C. 117. Court refuses to adopt "Durham" rule. 146 C. 137. AssauJt wiEr ream to rob within perrererauue
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or attempted perpetration of a robbery. 146 C. 227. Even if there is a confession, there must be extrinsic corroborative 
evidence which will, when taken in connection with the confession, establish the corpus delicti in the mind of tbc trier beyond 
a reasonable doubt. 147 C. 95. Standard to determine sanity or mental capacity of the defendant to commit murder. Id. 
Adoption o f Wigmore definition of "corpus delicti." Previous definitions ovemiled. 152 C 15. Charge re what constitutes 
malice upheld. 152 C. 81. History discussed; claim that guilty Flea to second degree murder should have been taken before 
dure judges, that jury should have determined degree of homicide and that sentence should have been imposed by three judges, 
disallowed. 153 C. 320. et seq. Absence of element of wilful, deliberate and premeditated murder in indictment for murder in 
first degree justifies jiuy verdict of guilty of murder in second degree. 154 C. 624. Malice aforethought defined. Id.. 627. 
Court should have permitted defendant to change his plea where it appeared tnal court's concern lhai defendant be exposed to 
possible electrocution if found guilty on trial for first degree murder was prime basis for denial; defendant must decide risk. 157 
C. 492. Length of time necessary to form specific intent may be long or short. 158 C. 341. Voluntary drunkenness, while no 
excuse for crime, may make person mentally incapable of intent of premeditation which is element of murder in first degree. 
Id. Preconviction bail in capital cases is governed by section 8 of article first of constitution as well as Sec. 54-53. Cued 159 
C. 264. Evidence produced by state was adequate to show defendants were in danger of being convicted of capital offense under 
this section, hence bail could be denied under exception provided in section 8 of article 1 of state constitution. 159 C. 285. 
Cited. 159 C. 347. Cited 161 C. 219. Cited. 166 C. 630. Trial judges direction to jury not coercive in context of 
circumstances in which given. 167 C. 408.

Where accused pleaded guilty to second degree munler, fact that court in imposing sentence did not consist of a presiding 
judge and tw o other judges and that no witnesses were hcanl and that the degree of crime was not determined by a majority of 
(he judges did not invalidate the conviction. 20 CS 127. Cited. 26 CS 175.

Annotations to former section 53-10:
Failure of deceased to exercise due care not a defense. 110 C. 61.. .cl of accused need not be immediate cause of the death. 

!d„ 62. Cited. 139 C. 401; 141 C. 656; ISO C. 459; 152 C. 344; 154 C. 272, 275. Not retroactive. 142 C. 29. 
Constitutionality of statute re recommendation for life imprisonment. 145 C. 60. Death penalty does not constitute cruel and 
unusual punishment in violation of eighth amendment to U. S. constitution and court will not vitiate legislative determination 
of punishment for crimes. 158 C. 341, Preconviction bail in capital cases is to be governed by Cec. 54-53 in light of section 
8 of article first of state constitution. 159 C. 264. Cited. 161 C. 219. Cited. 169 C. 13.

Annotations to former section 53-1 !•
Court had authority to impose consecutive life sentences for two second degree murders 152 C. 600-602. Cited. 154 C. 

622, 624.
Cited. 25 CS 473.
Annotation to former section 53-13;
The intentional inflicting of a wound from which death ensues within a year and a day may be either murder or manslaughter. 

44 C. 540. I f blow produces condition which results in death, this sufficient; reasonable doubt. 87 C. 573 By reckless driving 
of automobile. 82 C. 671; 83 C. 457; 109 C. 491. One who engages with others in a common purpose to cany on an activity 
u> a reckless manner or with wanton disregard for the safety of others is guilty of involuntary manslaughter, even though he is 
act present when the homicide occurs. 138 C. 281. Distinction between murder and manslaughter is the presence of malice in 
■he one and its absence in the other. 139 C. 89. Cited. 153 C. 325. Cited. 163 C. 305.

Cited. 22 CS 175; id.. 497,499; 23 CS 248; 25 CS 473; 26 CS 215; 27 CS 73 Sentence of not less than five nor more than 
■ra years in state prison confirmed by review division where defendant had in jealousy killed woman with whom he lived after 
I r v i n g  her with another man. 27 CS 353. Sentence of not less than five nor more than ten years should stand where 
defendant entered a fight between his two companions, knocked victim to the ground and stabbed him with his knife. Id., 370.

Annotations to former section 53-17;
What constitutes “gross negligence.” 120 C. 234. Cited 130 C. 147. Contributory negligence no defense to gross or wilful 

■"-sconduct or gross negligence. 154 C. 23. Age of accused not a criterion in determination of his gross or wilful misconduct 
w his gross negligence. Id Statute docs not require actual contact between accused's vehicle and deceased or vehicle in which 
deceased was riding. Id.

Cited. 25 CS 84; 26 CS 36, 27 CS 232.
Annotations to chapter 952, part IV:
Unconstitutionally broad discretion. 164 C. 162. Cited. 184 C. 597, 598.

Secs. 53a-53 and 53a-54. Homicide defined. Murder defined; affirmative 
defenses; evidence of mental condition; classification. Sections 53a-53 and 53a-54 
316 repealed.

,l9w . P.A. 828, S. 54, 55; 1971, P.A. 871, S. 129; P.A. 73-137, S. 15.)

Sec. 53a-54a. Murder dexined. Affirmative defenses. Evidence of mental 
^ndition. Classification. (a) A person is guilty of murder when, with intent to cause 

e death of another person, he causes the death of such person or of a third person or 
^uses a suicide by force, duress or deception; except that in any prosecution under this 
ubsection. it shall be an affirmative defense that the defendant committed the proscribed
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act or acts under the influence of extreme emotional disturbance fcr
reasonable explanation or excuse, the reasonableness of which is to be jeermiaM -
.1 _  - r    i -  a _________ ..-A « l .  ____

1 a *

constitute a defense :o a prosecution for, or preclude a conviction of. —

die viewpoint of a person in the defendant's situation under the trirtsxssjx^s ^
defendant believed them to be, provided nothing contained in this schjsection 
constitute a defense :o a prosecutir'n fnr nT a mnvptinn «-.f — — ,_
first degree or any other crime

(b) Evidence that the defendant suffered from a mental disease. —g r^] defe~ 
other mental abnormality is admissible, in a prosecution under sch<es=XE (ay, ^  ?  
question of whether the defendant acted with intent to cause the death zf another per»x

(c) Murder is punishable as a class A felony in accordance whh scohrvision (2, *  
section 53a-35a unless it is a capital felony.

(P.A. 73-137, S. 2; P.A. 80442, S. 15. 28; P.A. S3486, S. 4.)

History: P.A. 80442 amended Subscc. (c) lo specify punishment in accordance with Sec 5 3 a -S O -  deisi£g re— * ,  
to death penalty imposed as provided by Sec, 53a-46a for capital felony, effective July 1. 13S2. ? A . SS-tjA ^  
Subsec. (a) by replacing "acted" with "committed the proscribed act or acts” .

See Sec. 53a-54b re capital felony.
See Sec. 53a-J4c re felony murder.
Cited. 171 C. 241. Cited. 173 C. 414,415. Cited. 176 C. 508,509; 177 C. 1 ,2 ,8 -1 0  O a= . T C  <50 .452 .4<s> j ,  

626, 627, Cited. 179 C. 1, 2; Id., 431, 432. Cited. 180 C. 141, 142. Constitutionally perr-4 .sm c ire a vary a  Sac , 
defendant indicted for murder guilty oi homicide in a lesser degree where the evidence suppers acre i  fm m g  ahiough c *  
of mind required is different. Id., 382, 383. Cited. Id., 589, 590. Cited. 181 C. 406, 412. Case. -12 C. 66; Id . 2£»- <f. 
Id., 497. 498; Id., 603, 604, 606. Cited. 185 C. 163, 164. Cited. 186 C. 261, 262; Id.. Zs=d 158 C  62 . i s
642. Cited. 189 C. 303, 304. 30S; Id., 346, 347. 190 C. 639. 642. Cited. 191 C. 233. 225. i x  5sS 546 Case -  
408-411. Cited. Id.. 416, 419. Cited. Id.. 483. Cited. Id.. 530, 560. Cited. 195 C. m  J s t  356 C  6 T  x ‘» 
Cited. 197 C. 60, 61. Cited. Id.. 180. 181. Cited. Id.. 337, 340. Cited. Id.. 436, 438. C e r . i t .  577. 535 I X  
Cited. 198 C. 124, 126 Cited. Id.. 209, 210. Cited. Id., 397, 398. Cited. Id.. 542, 543 C r e . 3c.. triO. Cned k  r z  
574. Cited. Id., 644 . 646. Cited. 199 C. 102. Cited. Id., 155, 159. Cited. Id., 163, 164. ;ac- ITS. .“ >9. Cued fc.. t i  
633. Cited. Id., 718 , 720.

Cited. 7 CA 180, 181, 184. Cited. Id., 223, 224. Cited. Id., 470. 472.
Cited. 40 CS 38.
Subscc. (a):
Cited. 172 C. 65, 69. “ Extreme emotional disturbance" guidelines. 177 C. 1, 3, 4, 7 Crag. - C  -487.439.451- I X  

Cited. 180 C. 171. 173, 177. Cited. 181 C. 268; id.. 284, 285; id., 406, 408. Cied. U2 C e r -at c ... K 2 . 163. d .  7% 
395; id., 585, 587. 592; id., 603, 607. Cited. 184 c. 121. 122. 125. Cited. 186 C. 414 .4 .5 4  a X .  <23. id . I ” 4— TX
585 , 586. Cited. 187 C. 6. 8. Cited. 189 C. 303 304. 306. Cited. 190 C. 219 733. Caa-i I K  C  28- Cited .52 2
700. Cited. 193 C. 474 . 475. Cited. Id., 646. 667. Cited. I'M C. 376, 380. 383, 387 C ic d  jd -  392, 393. Cred i .  
416, 418. Cited. Id.. 530, 559. Cited. 195 C. 166, 167. 170. Cited. Id., 232, 233. G rcd id  r f  - xdZ 655. Ca=d V .
C. 557, 558. Cited. 197 C. 106 -108. Cited. Id., 595 , 596. Cited. 198 C. 53. 62. Cired i d -  5  Casd 135 C  312
104. Cited. 200 C. 224, 225.

Cited. 7 CA 180, 182. Cited. Id., 367, 370. Cited. Id.. 457-459.
Subsection must be read without the word "affirmative." The state must prove beyood a a is s s r e  daunt tZ of tde rv—  

of the offense charged without imposing any burden on the defendant. 33 CS 28. 8-.
Subsec. (b):
Cited. 182 C. 603,606. Evidence of mental capacity admissible when defendant is charad — " . 'iitssvc cf = e  i=dre

which state must prove defendant acted recklessly. 195 C. 232, 240, 241.
Subscc. (c):
Cited. 180 C. 171. 173. Cited. 181 C. 151, 153. Cited. 193 C. 144, 151. 153. Cited, d  ^  1 2  Csref. C  Dfc 

380, 383. Cited. Id., 392. 393. Cited. Id., 416, 418. Cited. Id., 530, 559, 560. Ctsc. 2. t I 5 . 661. 6eZ.

Sec. 53a-54b. Capital felony. A person is guilty of a felony -h e  is
convicted of any of the following: (1) Murder of a member of the zr-xxnr of stare zoice 
within the department of public safety or of any local police dep-rzzezr. i  chief irsccrnrr 
or inspector in the division of criminal justice, a sheriff or dcccry s asdff. a ccnssbk  
who performs criminal law enforcement duties, a special pcL.zx-xr. appointee uzosr 
section 29-18, an official of the department of correction authonzec zue comrzzzxizotr
of correction to make arrests in a correctional institution or facixr-. zr z f  tny firezzzsz- as 
defined in subsection (10) of section 53a-3, while such victxz -x : azring v-fzin  rise 
scope of his duties; (2) murder committed by a defendant wbc zi -rnaci to coi~rmr
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same for pecuniary gain or murder committed by one who is hired by the defendant to 
commit the same for pecuniary gain; (3) murder committed by one who has previously 
been convicted of intentional murder or murder committed in the ccarse of commission 
of a felony; (4) murder committed by one who was, at the lime of commission of the 
murder, under sentence of life imprisonment; (5) murder by a kidnapper of a kidnapped 
person during the course of the kidnapping or before such person is able to return or be 
returned to safety; (6) the illegal sale, for economic gain, of cocaine, heroin or 
methadone to a person who dies as a direct result of the use by him of such cocaine, 
heroin or methadone; (7) murder committed in the course of the commission of sexual 
assault in the first degree; (8) murder of two or more persons at the same time or in the 
course of a single transaction.

(P.A. 73-137. S. 3; P.A. 77-604. S. 39. 84; 77-614, S. 486. 610; P.A. 80-335; P.A. 85-144.)

History: P.A. 77-604 substituted "chief inspector or inspector in the division of criminal justice" for “county detective" in 
Subdiv. (1); P.A. 77-614 made state police department a division within the department of public safety, effective January 1, 
1979; P.A. 80-335 added Subdivs. (7) and (8) making murder in course of committing sexual assault in first degree and 
munier of two or more persons at same time a capital felony; P.A. 85-144 amended Subdiv. (6) by adding "economic" aDd 
deleting the proviso that the seller was cot. at the time of such sale, a drag-dependent peman.

See Sec. 53a-54a re murder.
See Sec. 53a-54c t t felony murder.
Cited. 194 C. 416. 418. Cited. 198 C. 92. 110. Cited. 199 C. 163, 174. 177. 178.
Subdiv. (2):
Capital felony murder discussed. 199 C. 163, 164, 173, 174, 176, 178.
Subdiv. (5):
Cited. 197 C. 436. 439. 461.
Subdiv. (8):
Cited. 198 C. 92, 110.

Sec. 53a-54c. Felony murder. A person is guilty of murder when, acting either 
alone or with one or more persons, he commits or attempts to commit robbery, burglary, 
kidnapping, sexual assault in the first degree, sexual assault in the fust degree with a 
firearm, sexual assault in the third degree, sexual assault in the third degree with a 
firearm, escape in the first degree, or escape in the second degree and, in the course of 
and in furtherance of such crime or of flight therefrom, he, or another participant, if any, 
causes the death of a person other than one of the participants, except that in any 
prosecution under this section, in which the defendant was not the only participant in the 
underlying crime, it shall be an affirmative defense that the defendant: (A) Did not 
commit the homicidal act or in any way solicit, request, command, importune, cause or 
aid the commission thereof; and (B) was not armed with a deadly weapon, or any 
dangerous instrument; a'id (C) had no reasonable ground to believe that any other 
participant was armed with such a weapon or instrument; and (D) had no reasonable 
ground to believe that any other participant intended to engage in conduct likely to result 
in death or serious physical injury.

(P.A. 74-186, s . H . 12; P.A. 76-336, S. 21; P.A. 79-570, S. 2.)

History: P.A. 76-336 replaced rape in first degree, deviate sexual intercourse in first degree and sexual cuukct in first 
degree with sexual assault in fust degree, sexual assault in first degree with firearm, sexual assault in third degree and sexual 
“ sault in third degree with firearm; P A. 79-570 removed murder resulting from commission of or attempt to commit arson 
from purview of section

See Sec. 53a-54a re murder.
See See. 53a-54b re capilal felony.
Cited 171 C. 6S3.6S7 Cited. 176 C. 257, 258. Cited. 177 C. 677,679. Cited. 178 C. 116. 118. Cued. 179 C. 78-80. 

Coun did not ere in refusing to instruct jury on lesser offenses of first degree burglary and first degree robbety since element 
of causation, which differentiates felony mutder from the lesser offenses, was not sufficient)) in dispute. 180 C. 599. 60 '. 
60-. 604. Cued 181 C. 151. 153, id , 187. 188 Cued 182 C 419. 420; id., 580. Ciied 11975 revision) 183 C. 299. 300, 
311. Cited 18b C I, 2, 7. Cued 188 C. 542, 543, 545. 550 Cued 189 C. 346, 347. Cued 191 C. 636. 638 -641, 644, 
•d.. 659- 663 Cued 193 C. 70. 72.75. Cued Id.. 144. 145. 151. Cited Id . 350. 352 Cued 194 C. 223, 224. Cued Id., 
279. 285 Cued. Id . 416. 419. Cited. Id . 530. 559. 565 Cited 195 C 505, 506. Manslaughter is not a lesser included
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E ffec t o f  a m en d m en ts . — 6 6  Del Laws, c "the rape" in subsection ibi, and inserted  "at-
269. effective June 15, 1988. inserted "unlaw- tem pted unlawful sexual intercourse, at- 
ful sexual intercourse, unlawful sexual pene- tem pted unlawful sexual penetration or at-
tration or unlawful sexual contact." follow ing tem pted unlawful sexual contact." in  subsec-
"rape" throughout subsection <a > and following tion ib>.

§ 3509. Same — Admissibility of certain evidence.
(a) Notwit .anding any other provision of this Code to the contrary, and 

except as provided in this section, in any prosecution for rape, unlawful sexual 
intercourse, unlawful sexual penet tion or unlawful sexual contact, any 
opinion evidence, reputation evidence and evidence of specific instances of the 
complaining witness’ sexual conduct, or any of such evidence, is not admissi- 
ble by the defendant in order to prove consent by the complaining witness. 
(66 Del. Laws, c. 269, § 6.1

E ffec t o f  a m en d m en ts . — 66 Del. Laws. c. A s the rest of th is section was not arr.ended.
269, effective June 15. 1988, inserted  "unlaw- it is not reprinted in th is S u p p lem en t
ful sexual intercourse, unlawful sexual pene­
tration or unlawful sexual contact." following  
"rape" in subsection (a).

CHAPTER 39. SENTENCE, JUDGMENT AND 
EXECUTION 

§ 3905. Instructions on separate issues of guilt and in san ­
ity; instructions on verdicts.

C u ilty  b u t m e n ta lly  ill in s tr u c tio n  re- m entally  ill instruction is required reg a rd less  
q u ire d  w h e r e  w a rra n ted  b y  e v id e n c e . — of a defendant's desire to avoid it. D a n ie ls  v. 
Where warranted by the evidence, g u ilty  but State Del. Supr., 538 A.2d 1104 (1988

CHAPTER 42. CLASSIFICATION OF OFFENSES; 
SENTENCES

Sec. Sec.
4206. Sentence for m isdem eanors. 4209A. Punishm ent, procedure for deterrr_r_-
4209. Punishm ent, procedure for determ ining ing punishm ent, review  of p u r _ a i-

punishm enl, review  of punishm ent m ent and method of pu nish m en t fo r
and method o f punishm ent for first-de- first-degree murder,
gree murder. 4214. Habitual crim inal; life sentence.

$ 4206. Sentence for misdemeanors.
(a) The sentence for a class A misdemeanor shall be fixed by the court ar.c 

shall not exceed 2 years’ imprisonment and such fine or other conditions 
the court may order; provided, however, that the court shall require a perscrt 
convicted of issuing a worthless check under § 900 of this title to make res'.:- 
tution to the person to whom the worthless check was issued. For purposes • /  
this section, "restitution” shall mean the amount in which the check v -ls
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written plus a service fee in the amount of $30 for processing a worthless 
check, or a fee of $50 for processing more than 1 worthless check issued by the 
same person.
166 Del. Laws, c. 253, S l.i

E ffect o f  a m en d m en ts . — 66 Del. Laws, c. As the rest o f this section was not amended,
253, effective May 19. 1988. added the last sen- it is not reprinted in this Supplement, 
tence in  subsection tal.

§ 4209. Punishment, procedure for determining punish­
ment, review of punishment and method of 
punishment for first-degree murder.

<e) Aggravating circumstances.— (1) In order for a sentence of death to be 
imposed, the jury, unanimously, or judge when applicable, must find that the 
evidence established beyond a reasonable doubt the existence of at least 1 of 
the following aggravating circumstances which shall apply with equal force to 
accomplices convicted of such murder:

j. The murder was committed while the defendant was engaged in 
the commission of, or attempt to commit, or flight after committing or 
attempting to commit any degree of rape, unlawful sexual inter­
course, arson, kidnapping, robbery, sodomy or burglary.

«66 Del. Laws, c. 269, § 29.)

E ffe c t o f  a m en d m en ts .
66 Del Laws, c. 269, effective June 15. 1988, 

inserted "rape." in subsection (eitlij.
As the rest o f  this section was not amended, 

it is not reprinted in this Supp1 -sent.
C o n stitu tio n a lity  o f  cap ita l p u n ish m en t.
Death by hanging is not "cruel and unusual" 

punishm ent in violation of the Eighth Am end­
ment to the United States Constitution, nor is 
it "cruel" in violation of Article 1, S 11 of the 
Delaware Constitution. DeShields v. State,
Del. Supr., 534 A.2d 630 1 1987).

S ta n d in g  to  c h a lle n g e  c o n stitu tio n a lity  
o f  d e a th  b y  h a n g in g . — Given the General 
Assem bly-enacted alternative o f death by le ­
thal injection, defendant sentenced prior to the 
1986 am endm ent to the section lacked stand­
ing to challenge the constitutionality o f death  
bv hanging. D eShields v. State. Del. Supr., 534 
A.2d 630 (1987).

U n c o n stitu tio n a l se n te n c in g  in firm ity

d o e s  n o t  in v a lid a te  u n d erly in g  c o n v ic tio n .  
— Invalid ity o f th is section did not retrospec­
tively  abrogate the State's right to death-qual- 
ify the jury and unconstitutional sentencing  
in firm ity does not invalidate the underlying  
conviction. Hobbs v. State. Del. Supr., 538 A.2d 
723 (1988).

R ig h t to  im p a rtia l ju ry  not v io la ted  by  
d e a th  q u a lif ica tio n  o f  ju ry  u n d e r  in va lid  
s ta tu te . — Defendant was not deprived of his 
federal and sta te  constitutional rights to an 
im partial jury as a result of the death-qualifi- 
cation o f the jury in trial under a constitution­
a lly  invalid  capital punishment statu te  Hobbs 
v. S tate , Del. Supr., 538 A.2d 723 (1988).

A  d e a th -q u a lifie d  ju ry  is  n o t n e c e ssa r ily  
c o n v ic t io n  p r o n e  sim ply because the convic­
tion was rendered in a trial occurring under a 
m andatory death penalty statute later de­
clared to be unconstitutional. Hobbs v. State, 
Del. Supr., 538 A.2d 723 (1988).

§ 4209A. Punishment, procedure for determining punish­
ment, review of punishment and method of 
punishment for first-degree murder.

Any person who is convicted of rape or unlawful sexual intercourse in the 
first degree shall be punished by imprisonment for not less than 20 years
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without benefit of probation or parole or any other reduction. < 63 Del. Law?, 
393, § 1; 65 Del. Laws, c. 494, $ 3; 66 Del. Laws, c. 269. $ 30.t

E ffec t o f  a m en d m en ts .
66 Del. Laws, c. 269, effective J u n e 15, 1988, 

inserted "rape or."

§ 4214. Habitual criminal; life sentence.
(b) Any person who has been 2 times convicted of a felony or an attempt to 

commit a felony hereinafter specifically named, under the laws of this State, 
and/or any other stale, United States or any territory of the United States, 
and who shail thereafter be convicted of a subsequent felony hereinafter spe­
cifically named, or an attempt to commit such specific felony, is declared to be 
ari habitual criminal, and the court in which such third or subsequent convic­
tion is had, in imposing sentence, shall impose a life sentence upon the person 
so convicted unless the subsequent felony conviction requires or allows and 
results in the imposition of capital punishment. Such sentence shall not be 
subject to the probation or parole provisions of Chapter 43 of this title.

Such felor.i°s shall be:
Section Crime
803 Arson in the first degree
826 Burglary in the first degree
825 Burglary in the second degree
636 Murder in the first degree
635 Murder in the second degree
632 Manslaughter
783 Kidnapping in the second degree
783A Kidnapping in the first degree
613 Assault in the first degree
763 Rape in the second degree
764 Rape in the first degree
766 Sodomy in the first degree
832 Robbery in the first degree
771 Unlawful sexual penetration in the second degree
772 Unlawful sexual penetration in the first degree
773 Sexual intercourse in the third degree
774 Unlawful sexual intercourse in the second degree
775 Unlawfi l sexual intercourse in the first degree
Title 16, Section Crime

4751 Manufacture, delivery or possession
with intent to manufacture or deliver 
a narcotic drug

4752 Manufacture, delivery or possession
with intent to manufacture or deliver 
nonnarcotic, controlled substance

4752A Unlawful delivery or attempt to deliver
noncontrolled substance
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(k) The court may direct as a condition to any sentence of imprisonment 
that the Department of Correction shali not permit an offender to be fur­
loughed or be allowed to participate in work release or supervised custody 
outside the prison institution or facilities. (11 Del. C. 1953, S 4204;, 58 Del. 
Laws, c. 497, S 2: 62 Del. Laws, c. 259, 5 2; 66 Del. Laws. c. 134. SS 1, 2.»

R ev iso r 's  n ote . — Section 3 of (36 De!. Laws, 
c. 134. provides: "This act shall become effec­
tive 90 days after ;ts enactment into law." The 
act w as signed bv the Governor on July 10. 
1987.

E ffe c t o f  am en d m en t. — 66 Del. Laws, c. 
134. rewrote subsection tci. and substituted  
"Department o f Correction" for "Department of 
H ealth and Social Services" in subsections 1 e ». 
if) and (gi.

M nnd utory  life  term  for k id n a p p in g  not 
c r u e l an d  u n u su a l pu n ish m en t. — I'nder 
the circum stances o f the case, there was no

merit in defendant's contention that a m anda­
tory life term  for kidnapping constituted cruel 
and unusual punishm ent. Tvre v. S late . Del. 
Supr.. 413 A .2d 326 U 980i.

R e stitu tio n  a s  c o n d itio n  o f  p ro b a tio n  a u ­
th orized . — Sentences imposed on defendants 
which included as a condition of probation the  
payment of restitution based on the victim's 
medical expenses and the victim's pain and 
suffering or inconvenience caused by serious 
injury, were fu lly  w ithin the authority of this 
section. W vatt v. State. Del. Supr., 198 A.2d 
1098 U985I.

§ 4205. Sentence for felonies.
(a) A sentence of imprisonment for a felony shall be a definite sentence. The 

cerm of imprisonment shall be as provided in suhsectinn (hi of this section. , r
(bl The term of imprisonment which the court may impose for a felony is • 1 ■'

fixed as follows: . : * ;r
(1) For a class A felony, life imprisonment, except for conviction of ' 7

first-degree murder in which event S 4209 of this title shall apply; pro- r
vided, however, that in the case of an attempt to commit any class A ji
felony, the court shall impose a term of imprisonment and may impose j J!
life imprisonment, but may impose less than life imprisonment, except for r»
conviction of an at;empt to commit first-degree murder, in which event . 'I :-
the court shall impose life imprisonment; .: 'I Zf

(2) For a class B felony, from 3 to 30 years and such fine or other .3  
conditions as the court may order;

(3) For a class C felony, from 2 to 20 years and such fine or other 
conditions as the court may order;

(4) For a class D fel ny, 10 years and such fine or other conditions a? 
the court may order;

(5) For a class E felony, 7 years and such fine or other conditions as the 
court may order.

(c) In the case of the conviction of any felony other than a class A felony, 
the court may impose the maximum term of imprisonment as stated in subsec­
tion (b) of this section or any part thereof, or it may impose any sentence 
authorized by § 4204 of this title. (11 Del. C. 1953, S 4205; 58 Del. Laws. c.
497, § 2; 59 Del. Laws, c. 203. S 32.1

C ross referen ce . — As tu punishm ent lor M a n d atory  life  term  for k id n a p p in g  not 
Persons convicted a second or subsequent tim e cru el und u n u su a l p u n ish m en t. — Under
for robbery in the first degree, sue 5 932 o f this the circum stances o f the case, there w as no
title. merit 'n defendant's contention that a manda-
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§ 4208. Fines for corporations.
A sentence to pay a fine, when imposed on a corporation, shall be a sentence

to pay an amount fixed by t.he court not exceeding:
<li Ten thousand dollai", when the conviction is of a felony;
(2) Five thousand dollars, when the conviction is of a class A misde­

meanor or of an unclassified misdemeanor for which a ». *m of imprison­
ment in excess of 3 months is authorized, unless the law defining the 
offense permits a greater fine:

13) Two thousand dollars, when the conviction is of a class B or class C 
misdemeanor or of an unclassified misdemeanor for which the authorized 
term of imprisonment is not in excess of 3 months, unless the law defining 
the offense permits a greater fine:

(4) Five hundred dollars, when the conviction is of a violation if there is 
no prior conviction of the same violation;

(5) One thousand dollars, when the conviction is of a violation and the 
defendant has a prior conviction of the same violation; or

(6) Any higher amount equal to double the amount of money or doulle 
the value of the property gained by the defendant through the commis­
sion of the offense. <11 Del. C 1953. 5 420S; 58 Del. Laws, c. 497. S 2.1

C ross r e feren ce . — As to criminal liab ility  
of corporations, see SS ‘781 to 28-1 of this title.

§ 4209. Punishment, procedure for determining punish­
ment, review of punishment and method of 
punishment for first-degree murder.

<a) Punishment for first-degree murder. — Any person who is convicted of 
first-degree murder shall be punished by death or by imprisonment for the 
remainder of his or her natural life without benefit of probation or parole or 
any other reduction, said penalty to be determined in accordance with this 
section.

i b » Separate hearing on issue o f punishment for first-degree murder. — (1) 
Upon a conviction of guilt of a defendant of first-degree murder, the Supe­
rior Court shall conduct a separate hearing to determine whether the 
defendant should be sentenced to death or to life imprisonment without 
benefit of probation or parole as authorized by subsection (a) of this sec­
tion. If the defendant was convicted offirst-degree murder by a ju>’y, this 
hearing shall be conducted by the tria judge before that jury as soon as 
practicable after the return of the verdict of guilty. Alternate jurors shall 
not. be excused from the case prior to submission of the issue of guilt to the 
trial jury and shall remain separately sequestered until a verdict on guilt 
is entered. If the verdict of the trial jury is guilty offirst-degree murder 
said alternates shall sit as alternate jurors on the issue of punishment. If. 
for any reason satisfactory to the Court, any member of the trial jury is 
excused from participation in the hearing on punishment, the trial judge 
shall replace such juror or jurors with alternate juror or jurors. If a jury of
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12 jurors cannot participate in the hearing a separate and new jury, plus 
alternates, shall be selected lor the hearing in accordance with the appli­
cable rules of the Superior Court and laws of Delaware, unless the defen­
dants) and the State stipulate to the use of a lesser number of jurors.

(2) If the defendant was convicted offirst-degree murder by the Court, 
after a trial and waiver of a jury trial or after a plea of guilty or nolo 
contendere, the nearing shall be conducted by the trial jrdge before a 
jury, plus alternates, empaneled for that purpose and selectc-d in accor­
dance with the applicable rules of the Superior Court and laws of Dela­
ware, unless said jury is waived by the State and the defendant in which 
case the hearing shall be conducted, if possible, by and before the trial 
judge who entered the finding of guilty or accepted the plea of guilty or 
nolo contendere.

(c) Procedure at punishment hearing. — ill The sole determination for the 
jury or judge at the hearing provided for by this section shall be the 
penalty to be imposed upon the defendant for the conviction of first-de­
gree murder. At the hearing, evidence may be presented as to any matter 
that the Court deems relevant and admissible to the penalty to be im­
posed. The evidence shall include matters relating to *my mitigating cir­
cumstance and to any aggravating circumstance, including, but not lim­
ited to, those aggravating circumstances enumerated in subsection te) of 
this section. Notice in writing of any aggravating circumstances and any- 
mitigating circumstances shall be given to the other side by the party 
seeking to introduce evidence of such circumstances prior to the punish­
ment hearing, and after the verdict on guilt, unless in the discretion of 
the Court such advance notice is dispensed with as impracticable. The 
record of any prior criminal convictions and pleas of guilty or pleas of nolo 
contendere of the defendant or the absence of any such prior criminal 
convictions and pleas shall also be admissible in evidence.

(2) At the hearing the Court shall permit argument by the State, the 
defendant andor his counsel, on the punishment to be imposed. Such 
argument shall consist of opening statements by each, unless waived, 
opening summation by the State, rebuttal summation by the defendant 
and/or his counsel and closing summation by the State.

(3) Upon the conclusion of the evidence and arguments the judge shall 
give the jury appropriate instructions and the jury shall retire to deter­
mine the punishment to be imposed.

(4) In the instructions to the jury the Court shall include instructions 
for it to weigh and consider any mitigating circumstances or aggravating 
circumstances and any of the statutory aggravating circumstances set 
forth in subsection (e) of this section which may be raised by the evidence. 
The jury shall be instructed to weigh any mitigating factors against the 
aggravating factors,

(d) Determination o f sentence. — (1)A sentence of death shall not he im­
posed unless the jury or judge, where appropriate, finds:

a. Beyond a reasonable doubt at least 1 statutory aggravating cir­
cumstance: and

b. Unanimously recommends, after weighing all relevant evidence 
in aggravation or mitigation which bears upon the particular circum­
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stances or details of the- commission of the offense and the character 
and propensities of the offender, that a sentence of death be imposed. 
Where the jury, or judge whm applicable, submits such a finding and 
recommendation, the Court shall sentence the defendant to death as 
provided by subsection if> of this section. A finding by the jury of a 
statutory aggravating circumstance, and a consequent recommenda­
tion of death, supported by the evidence, shall be binding on the 
Court.

(2) Refusal or failure of the Court to follow the jury's recommendation 
for any reason shall be appealable by the State as of right to the Supreme 
Court within 30 days after imposition of sentence.

(3 ) If the jury, or judge when applicable, cannot unanimously find that 
at least 1 statutory aggravating circumstance exists and cannot 
unanimously recommend death, the Court shall sentence the defendant to 
life imprisonment without benefit of probation or parole.

(el Aggravating circumstances. — (1) In order for a sentence of death to be 
imposed, the jury, unanimously, or judge when applicable, must find that 
the evidence established beyond a reasonable doubt the existence of at 
least 1 of the following a g g r a v a t in g  circumstances which shall apply with 
equal force to accomplices convicted of such murder:

a. The murder was committed by a person in, or who has escaped 
from, the custody of a law-enforcement officer or place of confine­
ment.

b. The murder was committed for the purpose of avoiding or pre­
venting an arrest or for the purpose of effecting an escape from cus­
tody.

c. The murder was committed against any law-enforcement officer, 
corrections employee or fireman, while such victim was engaged in 
the performance of his official duties.

d. The murder was committed against a judicial officer, a former 
judicial officer, Attorney General, former Attorney General. Assis­
tant or Deputy Attorney General or former Assistant or Deputy At­
torney General, State Detective or former State Detective, Special 
Investigator or former Special Investigator, during, or because of. the 
exercise of his official duty.

e. The murder was committed against a person who was held or 
otherwise detained as a shield or hostage.

f. The murder was committed against a person who was held or 
detained by the defendant for ransom or reward.

g. The murder was committed against a person who was a witness 
to a crime and who was killed for the purpose of preventing his 
appearance or testimony in any grand jury, criminal or civil proceed­
ing involving such crime.

h. The defendant paid or was paid by another person or had agreed 
to pay or be paid by another person or had conspired to pay or be paid 
by another person for the killing of the victim.

i The defendant was previously convicted of another murder or 
manslaughter or of a felony involving the use of. or threat of. force or 
violence upon another person.
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j. The murder was committed while the defendant was engaged in 
the commission of. or attempt to commit, or flight after committing or 
attempting to commit any degree of unlawful sexual intercourse, 
arson, kidnapping, robbery, sodomy or burglary.

k. The defendant’s course of conduct resulted in the deaths of 2 or 
more persons where the deaths are a probable consequence of the 
defendant's conduct.

1. The murder was outrageously or wantonly vile, horrible or inhu­
man in that it involved torture, depravity of mind, use of an explosive 
device or poison or the defendant used such means on the victim prior 
to murdering him.

m. The defendant caused or directed another to commit murder or 
committed murder as an agent or employee of another person.

n. The defendant was under a sentence of life imprisonment, 
whether for natural life or otherwise, at the time of the commission of 
the murder.

o. The murder was committed for pecuniary gain, 
p. The victim was pregnant.
a. The victim was severely handicapped or severely disabled,
r. The victim was 62 years of age or older,
s. The victim was defenseless.

(2) In any case where the defendant has been convicted of murder in 
the first degree in violation of any provision of S 636(a)(2>-(7> of this title, 
that conviction shall establish the existence of a statutory aggravating 
circumstance and the jury, or judge where appropriate, shall be so in­
structed. This provision shall not preclude the jury, or judge where appli­
cable. from considering and finding the statutory aggravating circum­
stances listed in this subsection and any other aggravating circumstances 
established by the evidence.

(f) Method and imposition of sentence of death. — The imposition of a sen­
tence of death shall be upon such terms and conditions as the trial court may 
impose in its sentence, including the place, the number of witnesses and 
conditions of privacy. Punishment of death shall, in all cases, be inflicted by 
intravenous injection of a substance or substances in a lethal quantity suffi­
cient to cause death and until such person sentenced to death is dev j, and 
such execution procedure shall be determined and supervised by the Commis­
sioner of the Department of Correction. The administration of the required 
lethal substance or substances required by this section shall not be construed 
to be the practice of medicine and any pharmacist or pharmaceutical supplier 
is authorized to dispense drugs to the Commissioner or his designee, without 
prescription, for carrying out the provisions of this section, notwithstanding 
any other provision of law. Such sentence may not be carried out until final 
review thereof is had by the Delaware Supreme Court as provided for in 
subsection ig) of this section. The Court or the Governor may suspend the 
execution of the sentence until a later date to be specified, solely to permit 
completion of the process of judicial review of the conviction.

If the execution of the sentence of death as provided above is held unconsti­
tutional by a court of competent jurisdiction, then punishment of death shall,
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in all cases, be inflicted by hanging by the neck. The imposition of a sentence 
of death shall be upon such terms and conditions as the trial court may impose 
in its sentence, including the place, the number of witnesses and conditions of 
privacy. Such sentence may not be carried out until final tv view thereof is had 
by the Delaware Supreme Court as provided in subsection (g) of this section. 
The Court or the Governo*1 may suspend the execution of the sentence until a 
later date to be specified, solely to permit completion of the process of judicial 
review of the conviction, 

ig) Automatic review of death penalty by Delaware Supreme Court. — (1) 
Whenever the death penalty is imposed, and upon the judgment becoming 
final in the trial court, the recommendation on and imposition of that 
penalty shall be reviewed on the record by the Delaware Supreme Court. 
Absent an appeal having been taken by the defendant upon the expira­
tion of 30 days after the sentence of death has been imposed, the Clerk of 
the Superior Court shall require a complete transcript of the punishment 
hearing to be prepared promptly and within 10 days after receipt of that 
transcript he shall transmit the transcript, together with a notice pre­
pared by him. to the Delaware Supreme Court. The notice shall set forth 
the title and docket number of the case, the name of the defendant, the 
name and address of any attorney and a narrative statement of the judg­
ment, the offense and the punishment prescribed. The Court shall, if 
necessary, appoint counsel to respond to the State's positions in the re­
view proceedings.

(2) The Supreme Court shall limit its review under this section to the 
recommendation on and imposition of the penalty of death and shall de­
termine:

a. Whether, considering the totality of evidence in aggravation 
and mitigation which hears upon the particular circumstances or 
details of the offense and the character and propensities of the of­
fender, the death penalty was either arbitrarily or capriciously im­
posed or recommended, or disproportionate to the penalty recom­
mended or imposed in similar cases arising under this section.

b. Whether the evidence supports the jury’s or judge’s finding of a 
statutory aggravating circumstance as enumerated in subsection (e> 
of this section and. where applicable. 8 636ia>(2M7> of this title.

(3) The Supreme Court shall permit the defendant and the State to 
submit briefs within the time provided by the Court, and permit them to 
present oral argument to the Court.

(4 1 With regard to review of the sentence in accordance with this sub­
section. the Court shall:

a. Affirm the sentence of death.
b. In cases where the trial court erroneously rejected the jury’s 

recommendation of the oeath sentence, remand with directions to 
reinstate the jury’s recommendation and to impose the penalty of 
death.

c. Set aside the sentence of death and remand for correction of any 
errors occurring during the hearing and for imposition of the appro­
priate penalty. Such errors shall not affect the determination of guilt
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and shall not preclude the reimpo> ition of death where appropriately 
determined after a new hearing on punishment,

d. Set forth iLs findings as to the reasons for its actions, 
th) Ordinary review not afTected by section. — Any error in the guilt phase 

of the trial may be raised as provided by law and rules of court and shall be in 
addition to the review of punishment y vided by this section, i l l  Del. C. 
1953. § 4209: 58 Del. Laws. c. 497. S 2, 59 Del. Laws, c. 284. S 2: 61 Del. 
Laws, c. 41, S 1: 63 Del. Laws, c. 357. $ 1; 65 Del. Laws, c. 281. S 1; 65 Del. 
Laws, c. 494, § 4.)

C ro ss re fe re n c e . — A s to murder in the 
first decree, see $ 636 of th is title .

K ev iso r ’s note . — Section 2 of 65 Del. Laws, 
r 281. provides: "If any provision o f th is act or 
the application thereof to any person or cir­
cum stance is held invalid , such invalid ity  shall 
not affect any other provision or application of 
th is act which can be given  effect w ithout the  
invalid provision or application, and to that 
end the provisions o f th is act are declared to be 
severable."

Section 3 of 65 Del. Laws, c. 281. provides: 
"This act shall become effective only for acts 
com m itted after its  enactm ent except that any  
peisou sentenced lo death for acts com m itted  
prior to the enactm ent o f th is act shall be per­
mitted to elect lethal injection, os provided 
herein, as the m ethod of death. The Com m is­
sioner o f the Departm ent of Correction by reg­
ulation shall determ ine the procedures for such 
election." The act w as signed by the Governor 
on June 13, 1986.

Section 6 of 65 D el. Laws, c. 494, provides: "If 
any provisions of th is  act or the application  
thereof to any person or circum stance is held 
invalid, suwh invalid ity  shall not affect other 
provisions or applications o f the act, which can 
be given effect without the invalid provision or 
application, and to that end the provisions of 
th is act are declared to be severable."

E ffect o f  a m e n d m e n ts . — 65 D el. Laws. c. 
281, effective June 18, 1986, in subsection ifi, 
divided the former second sentence into the  
present second and fourth sentences, substitu t­
ing "intravenous injection of a substance or 
substances in a lethal quantity sufficient to 
cause death and until such person sentenced to 
death is dead, and such execution procedure 
shnll be determ ined and supervised by the 
Com m issioner of the Departm ent o f Correc­
tion" for "hanging by the neck and" at the end 
of the second sentence, inserted the present 
third sentence, and added the second para­
graph.

65 Del. Laws. c. 494. effective Ju ly  9. 1986, 
substituted "unlawful sexual intercourse" for 
"rape" in subparagraph j of paragraph 1 1 1 of 
subsection ie>.

C o n stitu tio n a lity  o f  c a p ita l p u n ish m en t.  
— Capital punishm ent per se  is not v io la tive  o f

the constitutional guaranties against "cruel' 
or "cruel and unusual” punishm ent. S tate  v 
Dickerson. Dei. Supr.. 298 A .2d 761 1 1972 

A ssum ing uniform application, th e  provi­
sions governing punishm ent for first-degree  
murder in th is section and > 636 of th is  title  
as amended Mar 29. 1974. are constitutional 
under Furman v. Georgia. 408  L'.S. 23S, 92 S  
Ct. 2726. 38 L Ed. 2d 346 .1972:. S la te  v 
Sheppard, Del. Supr.. 331 A 2d 142 (1974'.

A mandatory death penalty, uniform ly ap­
plied. does not constitute "cruel and unusual 
punishm ent under the Eighth A m endm ent 'A 
the federal Constitution, or "cruel" punish­
ment under the Delaware Biii o f Rights. S ta te  
v. Sheppard. Del. Supr.. 331 A 2d 142 <1974 

The mandatory death pros ision of former 
subsection (at o f th is section m ust fall as per­
m itting "cruel and unusual punishm ent" in Vi ­
olation of the Eighth and Fourteenth A m end­
ments. State v. Spence. Del. Supr.. 367 A 2d 
983 11976'.

R e ten tio n  or a b o lit io n  o f  th e  d e a th  p er  
a lty  is a q u estio n  fo r  th e  la w m a k in g  a u ­
th o r itie s  rather than the courts. S teig ler  v 
State. Del. Supr.. 277 A .2d 662. m odified. 40:; 
U.S. 939. 92 S. Ct. 2872. 33 L. Ed. 2d 760 
(197K.

The retention or abolition o f capital punish­
ment in th is S ta le  is for the decision o f th*  
people o f this State, speak ing through their  
chosen representatives in the G eneral A ssem ­
bly. State v. Dickerson. Del. Supr.. 298 A 2c  
761 (1972i.

D e la w a re  re ta in s  th e  d e a th  p e n a lty  o n ly  
for m u rd er  in  th e  first d e g r e e . S ta te  v 
W hite. Del. Supr.. 395 A.2d 10S2 1 1978>.

M a n d a to ry  d ea th  sta tu te  is  n o t r e tr o a c ­
tive. State v. Sm ith. Del. Supr.. 324 A .2d 203  
(19741.

S u b sec tio n  <ci o f  th is  s e c t io n  is  n o t  u n ­
co n stitu tio n a lly  b ro a d  and  v a g u e . S ta te  v 
White, Del. Supr . 395 A.2d 1082 (1978' 

Subsection ic u l'  o f this section . perm itting  
thr sentencing authority to receive evidence A  
"any aggravating circum stance, including, fc-' 
not lim ited to. those aggravatin g  circum ­
stances enum erated in subsection ie> of th.J 
section" is constitutional. S tate v. W hite. De. 
Supr.. 395 A .2d 10S2 (197Si.
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HOMICIDE

HOMICIDE

782.02 Justifiable use of deadly force
782.03 Excusable homicide.
782 04 Murder.
782 07 Manslaughter.
782 071 Vehicular homicide.
782.072 Vessel homicide.
782 08 Assisting self-murder.
782 09 Killing of unborn child by injury to mother.
782.11 Unnecessary killing to prevent unlawful act

782.02 Justifiable use of deadly force.—The use of
deadly force is justifiable when a person is resisting any 
attempt to murder such peison or to commit any felony 
upon him or upon or in any dwelling house in which such 
person shall be.

History.—ss 4. 5. eh 1637 tB68 RS 2378 cn 4967 190', s 1 cn 4964,1901 
GS3203 RGS 5033. CGL 7135. s 66. ch 74-383 s l.ch 75-24. s 45 ch 75-233

782.03 Excusable homicide.—Homicide is excus­
able when committed by accident and misfortune in do­
ing any lawful act by lawful means with usual ordinary 
caution, and without any unlawful intent, or by accident 
and misfortune in the heat of passion, upon any sudden 
and sufficient provocation, or upon a sudden combat, 
without any dangerous weapon being used and not 
done in a cruel or unusual manner

History.—s 6.ch 1637,1868. RS 2379. GS 3204. RGS 5034 CGL7136 s i ch 
75-13

782.04 Murder.—
(1)(a) The unlawful killing of a human being;
1 When perpetrated from a premeditated design 

to effect the death of the person killed or any human be­
ing, or

2. When committed by a person engaged in the 
perpetration of, or in Ihe attempt to perpetrate, any:

a. Trafficking offense prohibited by s. 893.135(1).
b Arson,
c. Sexual battery,
d Robbery,
e. Burglary,
f. Kidnapping.
9 Escape,
h. Aggravated child abuse,
i. Aircraft piracy, or
j- Unlawful throwing, placing, or discharging of a

destructive device or bomb: or 
3. Which resulted from the unlawful distribution of 

any substance controlled under s. 893 03(1), cocaine as 
described in s. 893.03(2)(a)4., or opium or any synthetic 
or natural salt, compound, derivative, or preparation of 
opium by a person 18 years of age or older, when such 
drug is proven to be the proximate cause of the death 
of the user,

is murder in the first degree and constitutes a capilal fel­
ony, punishable as provided in s. 775.082.

(b) In all cases under this section, the procedure ser 
forth in s. 921.141 shall be followed in order to determine 
senlence of death or life imprisonment.

(2) The unlawful killing of a human bemc
petrated by any act imminently danaerous 
and evincing a depraved mind regardless of h 
although without any premeditated design jr 
death of any particular ir.dividual, is murae-""- 
ond degree and constitutes a felony of the f .. .  
punishable by imprisonment for a term of /ex­
ceeding fife or as provided in s. 775 082 s ~  
s. 775 084. '  ^

(3) When a person is killed in the pe rpev-..
in ihe attem pt to perpetrate, any: - - t

(a) Trafficking offense prohibited by s p v - ■ ,
(b) Arson, " '
(c) Sexual battery,
(d) Robbery,
(e) Burglary,
(f) K idnapping,
(g) Escape,
(hj Aggravated child abuse.
(i) Aircraft piracy, or
(j) Unlawful throwing, placing, or d isc-a-- - 

destructive device or bomb '  *

by a person other than the person engaged - -  .
tration of or in the attem pt to perpetrate s u e '•
person perpetrating ur attempting lo pe:&~- - -  r r
felony is guilty of murder in the second dec-
constitutes a felony of the first degree, pum s'V  ■ 
prisenment for a term of years not exceed' :  t  n  '
provided in s. 775.082, s. 775.083, or s 775 > -

(4) The unlawful killing of a human be;nc - &
petrated without any design to effect deatn 'c .*>•»*
engaged in the perpetration of. or in the atte-  ym
petrate, any felony other than any:

(a) Trafficking offense prohibited by s c r
(b) Arson.
(c) Sexual battery,
(d) Robbery,
(e) Burglary,
(f) Kidnapping,
(g) Escape,
(h) Aggravated child abuse,
(i) Aircraft piracy.
(j) Unlawful throwing, placing, or discfa- . *  *  

destructive device or bomb, or 
(k) Unlawful distribution of any substance - 

under s 893.03(1), coca ine  as descr o 
893 03(2)(a)4., or opium or any synthetic or ra; 
compound, derivative, or preparation of o p u "  
sort 18 years ot age or older, when such d"-c  
to be the proximate cause of the death of th­

is murder in Ihe third degree and constitutes 
the second  degree, pun ishab le  as ore.
775.082, s. 775.083, or s. 775.084

History.—s 2 ch 1637 1868. RS 2380 GS3205 =GS=C35 :
CGL 7137. s 1 ch 28023, 1953. s 712 ch 71--36. s 2 0- 
74-383 s 6 Ch 75-298 5 1 ch 76-141; 5 290 cn. 7S-4X s 
ch 82-69 s 1 ch 84-18. s 6, ch 97-243 
cf —s 316 656 Mandatory adjudication, prohibition aja-rr 

otfense
5 732 602 K.iier not entit'ed to receive propt't/ sr z**
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1987 EXECUTION Ch. 922

CHAPTER 922 

EXECUTION

02 Execution of sentence imposing line 
04 Discharge of prisoner unable to pay fine
051 Imprisonment in ccunly jail, term of 1 year or 

less.
06 Stay of execution of death sentence
07 Proceedings when person under sentence of 

death appears to be insane
08 Proceedings when person under sentence of 

death appears to be pregnant
09 Capital cases.

"  to Execution of death sentence.
"11 Regulation of execution.
2111 Transfer to state prison for safekeeping be­

fore death warrant issued
922 12 Return of warrant of execution issued by Gov­

ernor.
922 14 Sentence of death unexecuted for unjustifi­

able reasons,
922 15 Return of warrant of execution issued by Su­

preme Court.

922.02 Execution of sentence imposing fine.—E -e
c.tion on a sentence imposing a fine may be issued in 

S tr-e same manner as execution on a judgment in a civil 
f  act,on. whether or not the sentence also imposes impris- 
j  Oment.

H,,tWy ._ s 263. ch 19554. 1939. CGl 1940 Supp 86634273) s 7. ch 22000 
t  s 130. ch 70-339

> 922.04 Discharge of prisoner unable to pay fine.—
j V'v en the court determines on the written application of 
j a cnsoner that he has been imprisoned for 60 days sole- 

11 'or failure to pay a fine or costs which total not more 
tr an $300 and that the prisoner is indigent and unable 

cay the fine or costs, the court shall order the prisoner 
-soharged from custody.
. hi I lory.—s 265. ch 19554, 1939. CGl 1940 Supp 8663(275) s 1. ch 29661, 
m  s 131. ch 70-339

322.051 Imprisonment in county jail, term of 1 year 
°< less,—When a statute expressly directs that impns- 
'-""nent be in a state prison, the court may impose a sen- 
’ - 'ce  of imprisonment in the county jail if the total of the 
c' soner's cumulative sentences is not more than 1 year.

m io ry .-s  , cn 59 .72  s , ch 61-168 s 1 ch 67-241 s 132 cr> 70-339

322.06 Stay of execution of death sentence.—The
^■acution of a death sentence may be stayed only by 
'■'* Governor or incident to an appeal

"‘•lory.—5 267, ch 19554, 1939 CGL 1940 Supp 8663(277) s 133. ch 70-339

322.07 Proceedings when person under sentence 
01 death appears to be insane.—
n i 1) When the Governor is informed that a person un- 

sentence of death may be insane, he shall stay exe- 
-ution of the sentence and appoint a commission of 
,"fee psychiatrists to examine the convicted person 
j^e  Governor shall notify the psychiatrists in writing that 
■“ ey are to examine the convicted person to determine 
Whether he understands the nature and effect of the 
isath penalty and why it is to be imposed upon him The

examination of the convicted person shall take place 
with all three psychiatrists present at the same time 
Counsel for the convicted person and the state attorney 
may be present at the examination If the convicted per­
son does not have counsel, the court that imposed the 
sentence shall appoint counsel to represent him.

(2) After receiving the report of the commission, if 
the Governor decides that the convicted person has the 
mental capacity to understand the nature of the death 
penalty and the reasons why it was imposed upon him, 
he shall issue a warrant to the warden directing him to 
execute the sentence at a time designated in the war­
rant

(3) If the Governor decides that the convicted per­
son does not have the mental capacity to understand 
the nature of the death penalty and why it was imposed 
on him, he shall have him committed to a Department 
of Corrections mental health treatment facility.

(4) When a person under sentence of death has 
been committed to a Department of Corrections mental 
health treatment facility, he shall be kept there until the 
facility administrator determines that he has been re­
stored tc sanity. The facility administrator shall notify the 
Governor of his determination, and the Governor shaii 
appoint another commission to proceed as provided in 
subsection (1).

(5) The Governor shall allow reasonable fees to psy­
chiatrists appointed under the provisions of this section 
which shall be paid by the state

Hlslory.—s 268. ch 19554.1939, CGL 1940 Supp 86631278). s 134. ch 70-339 
5 l.ch  85-193

922.08 Proceedings when person under sentence 
of death appears to be pregnant.—

(1) When the Governor is informed that a person un­
der sentence of death may be pregnant, he shall stay 
execution of the sentence and appoint a qualified physi­
cian to exaiTi;r,a the convicted person and determine if 
she is pregnant

(2) After receiving the report of the physician, if the 
Governor determines that the convicted person is not 
pregnant, he shall issue a warrant to the warden direct­
ing him to execute '.ne sentence at a time designated 
in the warrant.

(3) If the Governor determines that a convicted per­
son whose execution has been stayed because of preg­
nancy is no longer pregnant, he shall issue a warrant to 
the warden directing him to execute the sentence a! a 
ii.mo designated in the warrant

(4) The Governor shall allow a reasonable fee to the 
physician appointed under the provisions of this section 
which shall be paid by the state.

History.—s 269 ch 19554, 1939 CGL 1940 Supp 8663(279), s 135 ch 70-339

922.09 C apital ca se s .— When a person is sen­
tenced to death the clerk of the court shall prepare a 
certified copy of the record of the conviction and sen­
tence. and the sheriff shall send the record to the Gover­
nor The sentence shall not be executed until the Gover­
nor issues a warrant, attaches it to the copy of the rec-
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ord, and transmits it to the warden, c.recting him to exe­
cute Ihe sentence at a time designated in the warrant

Kiilory.—s 270 cn 19554 1939.CGL 19-tOSupo 8663(2901 s 136 cn 70-339

922.10 Execution of death sentence.—A death 
sentence shall be executed by electrocution The war­
den of the state prison shall designate the executioner 
The warrant authorizing the execution shall be read to 
the convicted person immediately before execution

History.- s  271.cn 19554 1939 C G l 1940 Supp 8663(281). ss 19 22 . 35. cn 
69-106 s t37,cn 70-339

922.11 Regulation of execution.—
(1) The superintendent of the state prison or a depu­

ty designated by him shall be present at the execution. 
The superintendent shall set the day for execution within 
the week designated by the Governor iri the warrant.

(2) Twelve citizens selected by the superintendent 
shall witness the execution. A qualified physician shall 
be present and announce when death has been inflict­
ed Counsel for the convicted person and ministers of 
religion requested by the convicted person may be pres­
ent Representatives of news media may be present un­
der rules approved by the Secretary of Corrections. All 
other persons, except prison officers and guards, shall 
be excluded during the execution.

(3) The body of the executed person shall be pre­
pared for burial and, if requested, delivered at the prison 
gates to relatives of the deceased, if a coffin has not 
been provided by relatives, the body shall be delivered 
in a plain coffin. If the body is not claimed by relatives, 
it shall be given to physicians who have requested it for 
dissection or to be disposed of in the same manner as 
are bodies of prisoners dying in the state prison.

History.— s 272 . cn 19554, 1939 CGL '940 SuDO 3663(262) s 1, ch 20520 
1941 s 1 . cn 59-90, ss 19,35 ch 69-106 s 138 ch 70-339 5 1 . ch 77-189 
s 31 ch 79 3

922.111 Transfer to state prison for safekeeping 
before death warrant issued.—The sheriff shall deliver

a person sentenced lo death to the state prison to awa„ 
the death warrant A circuit judge of the circuit m which 
a death sentence was imposed may order the convictea 
person transferred to the state prison before the issu­
ance of a warrant of execution if he determines that the 
transfer is necessary lor the safekeeping of the prisoner

K ijlory.-S  1 ch 59-2'5 s 139 cn 70-339

922.12 Return of warrant of execution issued by 
Governor.—After the death sentence has been execut­
ed the warden or the state prison shall return to the 
Governor the warrant and a signed statement of the exe­
cution. The warden shall file an attested copy of the war­
rant and statement with the clerk of the couit that im- 
posed the senlence

Hi.ilory.—s 273.cn <3554 1939 CGl 1945Subd 8663(2831 5 140 cn 70-335

922.14 Sentence of death unexecuted for unjustifi­
able reasons.—II a death sentence is not executed be­
cause of unjustified failure of the Governor lo issue a 
warrant, or for any other unjustifiable reason, on applica­
tion of the Department of Legal Affairs, the Supreme 
Court shali issue a warrant directing the sentence to be 
executed dunnq a week designated in the warrant.

H UIory.-s 275 ch~ 19554 - 939 CGl 1940 Sueo 8663(2851 ss 1 1  35 -  
69-'56 3 14! ch 70-339 s 1 :n 70-439

922.15 Return of warrant of execution issued by 
Supreme Court.—After the sentence has been execut­
ed pursuant to a warrant issued by the Supreme Court, 
the warden of the state prison shall return to the Su­
preme Court the warrant and a signed statement of the 
execution The warden shall file an attested copy of the 
warrant and statement with the clerk of the court that 
imposed the sentence The warden shall send to the 
Governor an attested copy of the warrant and state­
ment

History.—s 2 '6  cn ?955~ >939 C o;. >940 Supp B66ji2B6) s 142, cn 70-339
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17-10-35.2. Hearing to determine appropriateness of interim appellate 
review of pretrial rulings. |

I’tioi id the filing ol .1 repot 1 l>\ the trial judge under Code Section^ 
17-10-35.1 certifving that pretrial proceedings are complete, the court , 
shall conduct a heating to determ ine if an interim appellate review of ; 
pretrial rulings is appropriate. 1 he court shall hear from the state and • 
the deiense as to whether the dela\ to he caused by interim  appellate 
review outweighs the need for such review. T he court shall o rd e r such 
review and initiate the procedure contained in Code Section 17-10-35.1 
unless the court concludes and enters an o rder to the effect that interim 
appellate review would not serve the ends o f justice in the case. An order 
obviating interim appellate review shall not he appealable. (Code 1981,
§ 17-10-35.2, enacted In Ga. L. 1988, p. 1437, § 4.)

E ffe c t iv e  date . —  I his Ctwlc sect io n  hr- 
'.lim e e ffe c tiv e  Ju h  I. 1‘JSS.

17-10-36. Establishment of unified review procedure by Supreme 
Court; effect on habeas corpus.

(a) Tltc Supreme Court o f Georgia shall establish, by rules, a new 
unified review procedure to provide for the presentation 10  the sentenc­
ing court and to the Supreme Court of all possible challenges to the trial, 
conviction, sentence, and detention of defendants upon whom the sen­
tence of death Ins been or may he imposed, which challenges before Juh
1. 1988. have been presented for review by the form er unified review 
procedure under this subsection. Such new unified review procedure 
shall govern both pretrial and posttrial appellate review o f death penalty 
cases.

(b) The Supreme Court shall establish, by rules, a series o f check lists 
to he utilized bv the trial court, the prosecuting attorney, and defense 
counsel prior to. during, and after the trial o f cases in which the death  
penalty is sought to make certain that .ill possible m atters which could be 
raised in defense have been considered by the defendant and defense 
counsel and either asserted in a timely and correct m anner or waived in 
accordance with applicable legal requirements, so that, for purposes of 
am  pretrial review and the trial and posttrial review, the record and 
transcript of proceedings will he complete for a review by the sentencing 
court and the Supreme Court of all possible challenges to the trial, 
conviction, sentence, and detention of the defendant.

(c) Nothing in this Code section or in the titles of the Suprem e C ourt 
shall limit or restrict the grounds of review or suspend the rights or 
remedies available through the procedures governing the writ of habeas 
corpus.
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17-10-36 SENTENCE AND P l'X ISHMENT 17-10-36

(tl) The procedures governing the writ o f habeas corpus may be em ­
ployed to assert rights or seek remedies if the procedures established in 
the rules o f  the Supreme Court as applied to the petitioner are inade­
quate or ineffective in anv constitutional sense. (Code 1933. § 27-2538, 
enacted by Ga. L. 1980, p. 390, § 1: Ga. L. 1988. p. 1437, § 5.)

T h e  1988  a m e n d m e n t, e ffe c t iv e  Jtilv 1. 
I9S S , rew rote  su b sectio n s (a) a n d  (b) to  the  
e x te n t  that a d e ta iled  co m p a riso n  w ou ld  be 
im practicab le . For th e  p rev iou s version s o f  
th ese  su b sec tio n s , see  § 17 -1 0 -3 6  in the  
b o u n d  v o lu m e .

C o d e  C o m m iss io n  n o te s . —  P ursuan t to  
§ 2 8 -9 -5 , in 1988  a co m m a  w as in serted  
fo llo w in g  "July 1, 1988" in  su b sec tio n  (a) 
and a co m m a  was d e le te d  fo llo w in g  “d ea th  
penaltv is so u g h t"  near  th e  b e g in n in g  o f  
su b section  (!>).

J U D IC IA L  D E C IS IO N S

A n a l y sis

G eneral . i I u e k a t i o n
T o  W h a t  p r o c e e d i n g s  S e c t i o n  A p p l i c a b l e

G en era l C o n sid era tio n

C o n st itu t io n a lity . —  T h e  u n ified  app eal 
p r o c e d u r e  u n d e r  th is section  d o e s  not v io ­
late th e  clue p ro cess c lau se  o l U .S . C on st., 
A m e n d . 1-1 in that it fails to  p ro v id e  a d e ­
fe n d a n t w ith rec ip roca l rights o f  d isc o v e r s . 
n o r  d o e s  it v io la te  th e  equal p ro tectio n  
c la u se  o f  th e  sam e a m en d m en t. S iiger  v. 
State . 2 1 8  Ga. 3 1 6 . 2 8 2  S .E .2d  291 (1 9 8 1 ), 
c e i l ,  d e n ie d . 4 5 5  U .S . 9 4 5 . 102 S. C t. 1442. 
71 L. E d. 2d  6 5 7  (19821.

P u r p o se  o f  p r o c e d u r e  is  to  p rev en t and  
c o r r e c t  erro r . —  T h e  p u rp o se  o f  the  
u n ifie d  a p p ea l p r o c ed u r e  u n d er  th is sec ­
tion  is not to fo rce  a w aiver o f  anv t ights. 
R ath er, th e  p r o c e d u r e  is d e s ig n e d  to  p re­
vent th e  o c cu rr en ce  o f  error  to th e  m axi­
m u m  e x t e n 1 feasib le  and  to  correct as 
prornptlv as p o ssib le  a n y  ert.tr  tltat n o n e ­
th e less  mav o ccu r . S iig er  v. State, 2 4 8  Ga. 
3 1 6 . 2 8 2  S .E .2 d  291 (1 9 8 1 ). cert, d e n ie d .  
455  U .S . 9 4 5 . 102 S. Ct. 1442. 71 L. Ed. 2d  
6 5 7  (1 9 8 2 ) .

U n if ie d  a p p ea l p r o c ed u r e  benefit.;  
c r im in a l d e fe n d a n t  a g a in st w h o m  death  
p e n a lty  is  so u g h t by e n su r in g  that a ll state  
and fe d e r a l r ig h ts  a v a ila b le  to h im  arc- 
m a d e k n o w n  to h im . S iiger  \ .  S ta le . 248  
Ga. 3 1 6 . 2 8 2  S .E .2 d  2 9 )  I l'.lS li. cert, d e ­
n ied . 155 U .S . 9 4 5 . 102 S. C l. 1442 . 71 E. 
Ed. 2 d  6 5 7  (19 8 2 ).

D e fe n d a n t o f fe r e d  n u m er o u s  o p p o r tu ­
n itie s  to s ta te  d is s a t is fa c t io n  w ith  a ttor­

n ey . —  A d e fe n d a n t lias n ot su ffe r e d  th e  
d en ia l o l a co n stitu tio n a l r igh t u n d er  this 
section  w h en  h e  is o f fe r e d  th e  o p p o rtu -  
nitv. pr ior  to  a n d  d u r in g  trial, to state  that 
h e  is d issa tis fied  w ith his a tto rn ey ’s assis­
tance. 11 v a ffo r d in g  a d e fe n d a n t n u m er o u s  
o p p o r tu n itie s  to  raise q u es tio n s  or  ob jec ­
tions c o n c e r n in g  his c o u n se l's  a ssistance, 
th e  u n ified  a p p ea l p r o c ed u r e  reco g n izes  
that prior to  o r  d u r in g  trial th e  p ro b lem  o l  
in e ffec tiv e  a ssistan ce  o l c o u n se l m ay he 
m o te  su itab ly r em e d ied  than a lte r  co n v ic ­
tion and  th e  im p o sitio n  o l th e  d ea th  se n ­
tence. .Siiger v. S tate. 2 4 8  G a. 3 1 6 . 2 8 2  
S.E .2tl 291 (1 9 8 1 ) , cert, d e n ie d . 4 5 5  U .S. 
9U5. 102 S. C t. 1442 . 71 I.. Ed. 2 d  6 5 7  
(1 9 8 2 ).

T o  W hat P r o c e e d in g s  S e c t io n  
A p p lic a b le

P ro c ed u r e  d e s ig n e d  to p r o te c t d e f e n ­
dant d u r in g  e a c h  p h a se  o f  ju d ic ia l  p r o ­
c e s s . —  The u n ifie d  a p p ea l p r o c ed u r e  is 
d e s ig n e d  to  protect th e  t r im inal d e fe n d a n t  
in this p oten tia lly  p reca r io u s situ a tio n  d u r ­
ing each  p h a se  o l th e  ju d ic ia l p rocess  
whit It m.iv iiliim atelv  result hi co n v ictio n  
and se n te n c e  o l d ea th . S iiger  v. State, 2-18 
Ga. 3 1 6 . 2 8 2  S .E .2 d  2 9 !  ( I 9 8 l i ,  (t*n. d e ­
n ied . 4 5 5  U .S . 9 1 5 . 102 S. C l. 1412, 71 L. 
Ed. 2<l 6 5 7  (1 9 8 2 ).

P r o c e e d in g s  u n d e r  u n if ie d  a p p ea l p r o ­
ced u r e  are a p p lic a b le  o n ly  in  c a se s  in

3 0 5
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w h ic h  d ea lh  p en a lty  is  so u g h t , a n d  c o m ­
m e n c e  at e a r lie s t  p o s s ib le  o p p o r tu n ity  a f ­
ter in d ic tm e n t. S iig er  v. S ta te . 2 4 s  C a.

Iti. 2 8 2  S .E .2 d  2 9 1 (1 9 8 1 ) , cert, d e n ie d .  
155 U .S . 9 4 5 . 102 S. C t. 1442 . ~) L. E d . 2d  

(>57 (1 9 8 2 ).
U n if ie d  a p p ea l p r o c e d u r e  e s ta b l is h e s

u n if ie d  m o tio n  fo r  r e v ie w  p r o c e d u r e ;  th is  
“ me t io n "  e n c o m p a s s e s  p r e tr ia l, tr ia l, and  
c er ta in  r e v ie w  p r o c e e d in g s .  S iig er  \ 
State . 2 4 8  G a. :t|f>. 2 8 2  S .K .2d  291 (1 9 8 1 ) ’ 
t e n .  d e n ie d . 4 5 5  U .S . 9 4 5 . 102 S. Ct. 144" 
71 L. E d . 2 d  6 5 7  (1 9 8 2 ) .

17-10-37. Appointm ent o f  assistant to Suprem e Court to provide infor­
mation from prior capital cases; em ploym ent o f  staff  to com ­
pile data; attachm ent for administrative purposes  o f  office  
o f  assistant to o f f ic e  o f  clerk o f  Supreme Court.

J U D I C I A L  D E C IS IO N S

C ite d  in S p ivev  v. S la te . 2 5 8  G a . 187.
3 1 9  S .E .2d  4 2 0  (1 9 8 4 ).

17-10-38. Death s> cnees generally .

(a) All persons who have been convicted o f  a capital offense and have 
had imposed upon them a sentence o f dealh shall suffer such punish­
ment by electrocution.

(b) In all cases in which the defendant is sentenced to be electrocuted, 
it shall be the duty o f the trial judge  in passing sentence to direct that the 
defendant be delivered to the Department o f Corrections for electrocu­
tion at a state correctional institution designated bv the departm ent. (Ga. 
L. 1924, p. 195, § 1; Code 1933. § 27-2512; Ga. L. 1937-38. Ex. Sess., p. 
330. § 1; Ga. L. 1985, p. 283. § 1.)

T h e  1985 a m e n d m e n t, e f fe c t iv e  J u h  1, 
1985, su b stitu ted  "C orrections"  for “O f­
fe n d e r  R ehabilitation" in su b sec tio n  ib).

O P I N I O N S  O F  T H E  A T T O R N E Y  G E N E R A L

C o m m iss io n e r  o f  o f f e n d e r  r e h a b ilita ­
tion  (n o w  c o r r e c tio n s )  is  a u th o r iz e d  to  
d e s ig n a te  a n y  state  c o r r e c t io n a l in s t i t u ­
tion  a s the p la c e  fo r  c a r r y in g  o u t  a n  e x e ­
c u tio n . 1980 O p. A li'v  C en . N o . 8 0 -1 2 1 .

A sta te  c o r r e c t io n a l in s t itu t io n  is  a n y  
fa c ility  u se d  to  p u n is h  c r im in a l o f ­
fe n d e r s . 1980  O p . A lt’s G en . N o . 8 0 -1 2 1 .

2 0 6



17-10-40 S E N T E N C E  A N D  P U N IS H M E N T 17-10-40

17-10-40. Change o f  time period for execution  where time period set 
for execu tion  has passed generally; recordation on court  
m inutes; length o f  and time limitation for new time period  
for execution; setting o f  day and time for execu tion  by D e­
partment o f  Corrections.

(a) Where the time period for the execution of any convicted person 
in a capital case has passed by reason of a supersedeas incident to appel­
late review, a stay of execution by the State Board of Pardons and Pa­
roles, or for any other reason, a judge of the superior court of the county 
where the case was tried shall have the power a.id authority to pass an 
order fixing a new time period for the execution of the original sentence 
without requiring the convicted person to be brought before him by a 
writ of habeas corpus. The order shall be recorded on the minutes of the 
court and a certified copy of the order shall be sent immediately to the 
convicted person's attorney of record, to the Attorne\ General, and to 
the superintendent of the state correctional institution at the place of 
execution.

(b) The new time period for the execution shall be seven days in 
duration and shall commence at noon on a specified date and shall end 
at noon on a specified date. The new time period for the execution fixed 
by the judge shall commence not less than ten nor more than 20 days 
from the date of the order.

(c) The Department of Corrections shall set the day and time for 
execution within the time period designated by the judge of the superior 
court. I f  the execution is not carried out on the day and at the time 
originally set by the Department of Corrections, the Department of Cor­
rections is authorized to set new dates and times for execution within the 
period designated bv the judge of the superior court. (Ga. L. 1924, p. 
195, § 7; Code 1933. § 27-2518: Ga. L. 1983, p. 6(55. § 2: Ga. L. 1985, 
p. 1463. § 2.)

T h e  1 9 8 3  a m e n d m e n t ,  e f fe c t iv e  M arch  
ifi, 19 8 3 . in ser ted  "the co n v ic ted  person 's  

a tto rn ev  o f  r ec o rd , to th e  A tto rn ey  C.en- 
era l, a n d  to" p r e c e d in g  "the su p e r in te n ­
d en t o f  th e  sta te  c o rr ec tio n a l institution" in 
th e  n ext-to -la st se n te n c e .

T h e  1 9 8 5  a m e n d m e n t , e ffe c tiv e  Ju h  1, 
1985, d e s ig n a te d  th e  first and  seco n d  se n ­
ten ces o f this C o d e  sec tio n  as su b sectio n  
(a); d e s ig n a te d  th e  r em a in in g  se n te n c e  o f  
this C o d e  set tion  as th e  seco n d  se n te n c e  o f  
su b sec tio n  d>): in th e  first se n te n c e  of su b ­

sec tio n  (a), tw ice  su b stitu ted  "tim e p eriod "  
fo r  “d ate ."  and  su b stitu ted  "a" fo r  "the" 
p r e ce d in g  "judge of d ie  su p e r io r  co u r t of 
d ie  countv"; in su b sec tio n  (b), a d d e d  the  
lit st se n te n c e  a n d . in th e  seco n d  se n te n c e ,  
su b stitu ted  "lim e p er io d "  for “date"  and  
su b stitu ted  “co m m en ce"  fo r  "Ire": and  
a d d e d  su b sectio n  tc).

C o d e  C o m m iss io n  n o te s . —  P u rsu an t to  
S 2 8 -9 -5 . in 1985 " O ffen d e r  R eh ab ilita ­
tion"  has b e e n  ( h a n g e d  to “C o rrection s"  ill 
su b sec tio n  (c)

I
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O P I N I O N S  O F  T H E  A T T O R N E Y  G E N E R A L

R e q u ir e m e n ts  fo r  o r d e r  e s ta b l is h in g  
n ew  e x e c u t io n  d ate . —  T o  c o n s t im te  a la- 
< i.ill\ valid o r d e r  e sta b lish in g  a new  e x e c u ­
tion d ate  lo r  a c o n d e m n e d  p et son  w h ere

the or ig in a l e x e c u t io n  d a te  has p a ssed , the 
o td e i  m ust estab lish  a new  e x e tu t io n  date 
w ithin  lim its set (m il l  in  this sec tio n . 19K| 
O p. A lt ’s G en . N o , S I -1 0 5 .

17-10-41. Persons required to be present at execu tion s .

There shall be present at the execution of a convicted person the 
superintendent o f  the state correctional institution or a deputy superin­
tendent thereof, at least three executioners, two physicians to determ ine 
when death supervenes, electricians, and other correctional officers, as- 
sistants, and witnesses as determ ined In the commissioner of corrections. 
In addition, the convicted person may request the presence o f his coun­
sel, clergyman, and a reasonable num ber ol relatives and  friends, pro­
vided that the total num ber o f  witnesses appearing at the request o f the 
convicted person shall be determ ined by the commissioner o f  correc­
tions. (Ga. L. 1924, p. 195, § 4; Code 1933, § 27-2515; Ga. L. 1956, p 
161. § 32; Ga. L. 1988, p. 252, § 1.)

T h e  1988 a m e n d m e n t , e f fe c t iv e  M arch  
! 5, 1988 . su b s titu ted  “at least th r e e
ex ecu tio n ers ,"  fo r  “w h o  shall se r v e  ns 
e x ec u tio n e r , at least tw o  assistan ts."  a n d  
"electricians a n d  o th e r  co rr ec tio n a l o f f i ­
cers, a ssistan ts, a n d  w itn esses as d e te r ­

m ined  In the c o m m is s io n e r  o l co rrectio n s"  
for "an e lectr ic ia n , a su ita b le  g u a r d , a n d , if  
th e  co n v icted  p e r so n  s o  d e s ir e s , his c o u n ­
sel. relatives, a n d  su c h  c le r g y m e n  and  
fr ien d s as h e  m ay  d esire"  in th e  first s e n ­
tence an d  a d d e d  th e  s e c o n d  se n te n c e .

17-10-44. Death chamber apparatus, etc.

The Departm ent of Corrections shall provide a death cham ber and all 
necessary apparatus, machinery, and appliances for inflicting the pen­
alty o f death bv electrocution. (Ga. L. 1924. p. 195, S 2; Code 1933, 
§ 27-2513; G a.'L . 1956, p. 161, § 28; Ga. L. 1985, p. 283, § 1.)

T h e  1985 a m e n d m e n t , e f fe c t iv e  J u ly  1,
1985, su b stitu ted  " C orrections"  fo r  " O f­
fen d er  R ehab ilita tion ."
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SENTENCE AND PUNISHMENT 17-10-63

ARTICLE 3

MENTAL INCOMPETENCY TO BE EXECUTED
E d itor’s n o te s . —  G a. L. 1 9 8 8 . p. 1003 . th ro u g h  1 7 -1 0 -0 3  a n d  w as based o n  Ga. L

§ 2 .  e f fe c t iv e  Ju ly  i .  1988 . rep ea led  th e  1981. Ex. S ess .. p. 8  (C o d e  en a ctm en t act).
Code sec tio n s form erly  c o d ifie d  at th is ar- (S ee  h isto ry  lin es in b o u n d  v o lu m e  fo r  pre-
tide a n d  e n a c ted  th e  cu rren t artic le . T he C o d e  h istory  o f  th e  fo rm er  article.)
form er artic le  c o n s is te d  o f  §§ 1 7 -1 0 -6 0

17-10-60. “ Mentally incom petent to be ex ecu ted ” defined.

As used in this article, the term “mentally incompetent to be executed” 
means that because of a mental condition the person is presently unable 
to know why he or she is being punished and understand the nature of 
the punishment. (Code 1981, § 17-10-60, enacted bv Ga. L. 1988, p. 
1003, § 2.)
17-10-61. N o execu tion  upon determination o f  mental incompetency  

to be executed .

A person under sentence of death shall not be executed when it is 
determined under the provisions ofthis article lhal the person is men- 
tallv incompetent to be executed as defined in Code Section 17-10-60. 
(Code 1981, § 17-10-61, enacted by Ga. L. 1988, p. 1003, § 2.)

Law r e v ie w s . —  F o r  n o te , "Ford v. E x ecu tio n  o i l  h e  In san e,"  se e  38  M ercer  L, 
TVam w right: E ighth  A m e n d m e n t  P roh ib its Rev. 9 4 9  (1 9 8 7 ).

17-10-62. E xclus ive  procedure for challenging mental com petency to 
be executed,

Notwithstanding any other provision ofthis Code, this article provides 
the exclusive procedure for challenging mental competency to he exe­
cuted when such challenge is made subsequent to the time of conviction 
and sentence. (Code 1981, § 17-10-62, enacted bv Ga. L. 1988, p. 1003. 
§ 2.)

17-10-63. Filing o f  application; contents.

(a) An application brought under this article must he filed in the 
(superior court of the county in which the applicant is being detained. 
The named respondent shall he the person having actual custody o( the 
applicant.

(b) An application brought under this article shall identify the pro­
ceeding in which the applicant was convicted, give the date of the rendi­
tion and the final judgment complained of. set forth the fact that a time
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period lot execution lias been set. give die date o f the signing o f dlt, 
order and the dates o f the designated time period for execution, ami 
shall clearly set forth alleged facts in support of the assertion that the 
applic mi is presently mentally incom petent to be executed. T he applica. 
tion .hall have attached thereto affidavits, records, o r o ther evidence 
supporting its allegations or shall state why the same are  not attache] 
The application shall identify any previous proceedings that the applj.
c.mi may have taken challenging his mental competency to be executed 
or challenging his mental condition in relation to e conviction and 
sentence in question. A rgum ents and citations of au thority  shall be omit­
ted from the application. The application must be verified with the oath 
of the applicant or of some other person in his behalf. (Code 1981. 
§ 17-10-63. enacted by Ga. L. 1988, p. 1003, § 2.)

17-10-64. Service o f  application.

Service of a.i applicatior brought under this article shall be made 
upon the person having custody of the applicant. I f  the applicant is 
being detained under the custody of the Departm ent o f Corrections, an 
additional copy of the application shall be served upon the Attorney 
General. If the applicant is being detained under the custody o f some 
authority other than the Departm ent o f  Corrections, an additional copy 
o f the petition shall be served upon the district attorney o f the county in 
which the application is filed. (Code 1981. § 17-10-64, enacted bv Ga. L 
1988, p. 1003, § 2.)

17-10-65. Answer by respondent.

As soon as possible a fte r the tiling and docketing o f the application 
under this article, the respondent shall answer the application. The 
court may schedule a case for a hearing prior to the filing o f responsive 
pleadings but, in any event, shall schedule the case fo r a hearing as soon 
as possible so that the proceedings may move expeditiously. (Code 1981. 
§ 17-10-65. enacted by Ga. L. 1988, p. 1003, § 2.)

17-10-66. Examinati'' o f  applicant.

(a) By t; cation under this article, the applicant specifically
consents to stAin.. .u a state examination for the purposes o f assessing 
mental competency to be executed.

(b) Simultaneously with the filing o f  the application, the applicant, if 
he or she wishes the court to consider any request for appointm ent of an 
expert, shall file such a request and shall state specific facts in su p p o rt o f 
that request so that the court may determ ine if the applicant’s m ental 
competency to be executed is in fact a significant issue. The applicant 
shall further submit with the motion a specific statem ent as to the p an ic-
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ular expert requested, the nature of the examination to be conducted, 
the time period within which an examination can be conducted, and an 
estimate of the expenses to be incurred.

(c) If the applicant has filed a request for an examination as provided 
in subsection (b) o f this Code section and the applicant makes a sufficient 
showing that his or her mental competency to be executed is a significant 
issue, the court shall appoint an expert to make an examination o f the 
applicant, with such examination to be conducted as soon as possible. 
Payment for such expert shall be made by the Department of Correc­
tions unless otherwise designated by the General Assembly. (Code 1981, 
§ 17-10-66, enacted by Ga. L. 1988, p. 1003, § 2.)

17-10-67. When application to be Filed.

An application under this article shall not be filed until completion of 
direct appeal and until an order has been signed by a judge of the trial 
court setting a time period for the execution. (Code 1981, § 17-10-67, 
enacted by Ga. L. 1988, p. 1003, § 2.)

17-10-68. Proof; disposition.

(a) The court may receive proof by depositions, oral testimony, sworn 
affidavits, or other evidence.

(b) The taking o f depositions shall be governed by Code Sections 
9-11-26 through 9-11-32 and 9-11-37.

(c) If a swort. affidavit is to be introduced into evidence by either 
party, the party intending to introduce such an affidavit shall cause it to 
he served upon the opposing party at least five days in advance o f the 
date set fc ; a hearing in the case or. in the event a hearing is set less than 
five days from the date of the filing o f the application, as soon as possible 
s'' that opposing counsel has the opportunity to review the affidavit 
piior to the hearing. The affidavit so served shall be accompanied by 
notice of die party's intention to introduce it into evidence. T he superior 
court judge considering the application may resolve disputed issues of 
fact upon the basis of sworn affidavits standing by themselves.

(d) After reviewing the pleadings and evidence offered at the hearing. 
lhe judge of the superior court hearing the case slvll make written 
findings o f fact and conclusions of law upon which the judgm ent is 
hased. The findings of fact and conclusions o f law shall be recorded as 
Part o f the record in the case.

fe) If the court finds in favor of the applicant by finding that the 
applicant has proven his or her mental incompetence to be executed bv a 
Preponderance of the evidence, the court shall enter an appropriate
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order with resped to anv s< hcduled execution lime peiiod and shall 
enter such supplem entalv orders .is tie irssan  and proper. II the couri 
denies the application. the court shall direct dial iuimediate telephonj, 
notification be given to the p.irties and am  sla\ presenth entered unde 
this article shall be dissolved instanter. (Code I'.ISI, $ 17-10-08, enacted 
by Ga. L.. 1988. p. 1008, § 2.)

17-10-69. Prior adjudication as presum ption o f  mental competency.

If an applicant is determ ined to have previously filed an application 
under this article and has previously been determined to be mentalb 
competent to be executed, such prior adjudication shall act as a pre­
sumption o f mental competency and the applicant shall not he entitled to 
a new hearing on the question of menial competence to he executed 
absent the applicant’s making a priina-lacie showing ut a substantial 
change in circumstances sufficient to raise a significant question as to the 
applicant's mental competency to be executed at the time ol filing of anv 
subsequent applications. (Code 1981. S 17-l(Mi9. enacted bv Ga. L 
1988, p. 1003, § 2.)

17-10-70. Appeals.

(a) Appeals in cases brought under his article shall be governed 1>> 
Chapter 6 of Title 5 except that as to final orders of the court which are 
adverse to the applicant, no appeal shall he ordered unless the Supreme 
Court of this state issues a certificate o f probable cause foi the appeal.

(b) If an unsuccessful applicant desires to appeal, lie or she must lile a 
written application for a certificate o f probable cause to appeal with the 
clerk of the Supreme Court within three d ivs of the entrv o f the order 
denying relief. The applicant shall also lile within the same period a 
notice of appeal with the clerk of the concerned superior court. The 
Supreme Court shall either gram or deny the application within a rea­
sonable time after filing. In order for the Supreme Court to consider 
fully the request for a certificate, the clerk of the concerned superior 
court shall forward, as in any other case, the record and transcript, if 
designated, to the clerk of* the Supreme Court when a notice o f  appeal is 
liled. The clerk of the concerned superior court need not prepare and 
retain and the court reporter need not file a copy of the original record 
and a copy o f the original transcript o f proceedings. The clerk o f the 
Supreme C ourt shall return the original record and transcript to the 
derk of the concerned superior court upon completion o f the appeal if 
the certificate is granted. 1! the Supreme Court denies the application 
lor a certificate of probable cause, the clerk ol the Supreme Court shall 
return the original record and transcript and shall uoiil v the clerk of the 
concerned superior court and the parties to the proceedings below of ihe 
determination that probable cause does not exist for appeal.

‘> | o
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(c) It the trial court finds in favor of the applicant, no certificate of 
probable cause need be obtained by the respondent as a condition prece­
dent to appeal. A notice of appeal filed bv the respondent shall act as a 
supersedeas and shall stay the judgm ent of the superior court until there 
is a final adjudication by the Supreme Court. (Code 1981, § 17-10-70. 
enacted b\ Ga. L. 1988. p. 1003, § 2.)

C o d e  C o m m is s io n  n o te s . —  P ursuant tn fo llow in g  "to th e  a p p lic a n t"  in  su b sec tio n  
S ‘2 8 -9 -3 . in  1 9 8 8  a co m m a  was in ser ted  (a).

17-10-71. Procedure upon convicted person’s re g a in in g  m ental com -

If a convicted person under sentence of death w ho is found to be 
mentalh incompetent to be executed under this article regains his or her 
mental competency, the fact shall he certified at once by tiie appropriate  
mental health official to the court initially making the finding of mental 
incompetency, Cpon such certification, that court shall en ter an appro ­
priate o rd e r noting receipt o f certification and vacating any previously 
entered st.iv o f execution. \  copy o f such order shall be sent to the 
sentencing court, at which time the sentencing court shall fix a new time 
period for execution as provided in Code Section 17-10-40. The judge of 
the court which made tlie determination on the issue o f  mental com pe­
tency shall cause the new order and other proceedings in the case to be 
presented on the minutes of the court. (Code 1981, § 17-10-71, enacted

petency.

by Ga. L. 1988, p. 1003, § 2.)

C H A P T E R  11

A S S E S S M E N T  A N D  P A Y M E N T  O F  C O S T S  
O F  C R I M I N A L  P R O C E E D IN G S

A r tic le  1 Sec.
17-11-22. basis fo r  r e im b u rsem e n t o f  

c o u n tie s  l«»r cap ita l fe lo tn  e x ­
penses.

17-11-2:$. W hen r e im b u r s e m e n t  p u \-

G e n e r a l P r o v is io n s

Vr.

: , ’ l I - I .  Im p o s it io n  o l costs and  tail lee s  
u p o n  p io so c m o i ot c o m ­
p la in a n t.

iiieuts to  b e  m a d e; m a im e r  o f  
re im b u r se m e n t w h er e  req u ests  
ex ceed  f u n d s  a p p rn p i tated .

A r t ic le  2

R e im b u r se m e n t  o f  C o u n tie s  for  
E x p e n s e s  o f  C a p ita l F elo n y  

P r o se c u tio n s

17-11-21. A d m in is tra tio n  o f  a r tic le  g e n e r -
allv; a d o p t io n  o f  ru les a n d  i em­
ulations; m a in te n a n c e  o |  
m n r d s  o l  cap ita l le lo tn  e x ­
penses In c le rk s  o |  su p e r io i  
courts.■'■11-21. Delimttons
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C ro ss re fe re n c es . — A s in  i t i i is i im iio ii i i l  U .S . C o d e . — Im  |>i<>Msjuiis u |  Ic t lc i .i l
K ii.ir.m icc an.iinsi ( I c p iiv .i lx in  o l l ile  R ules o l C iim iu .il I ' ln m iii ic ' .  R u le  H*. 
n illu n ii d u e  process, s e e  ( la .  ( 'o n s i .  lUTti. le l.itiiin  in  d ie  de;iili p e i i . i ln .  ,u id  .un ioia- 
A lt. I. Se<. I. I’ani. I. l i o n s  p e ii.iin iin ;  l l ie ie lo ,  see  IN U .S .C .A .

17-10-30. Procedure for im p osition  o f  death penalty generally .

(a) The death penalt\ ma\ be imposed lot the offenses of aircraft 
hijacking or treason in any case.

b) In all cases of other offenses for which the death penalty may he 
authorized, the judge shall consider, or he shall im lude in his instructions 
to the jury for it to consider, an> mitigating circumstances or aggravating 
circumstances otherwise authorized h\ law and am of the following statu- 
torv aggravating circumstances which may he supported In the e\idence:

(1) The ol len.se n f  murder, rape, armed rnbhen . or kidnapping was 
committed In a person with a prior record ol conviction for a capital 
felony;

(2) The offense o f murder, rape, armed rnbhen . or kidnapping was 
committed while the offender was engaged in the commission of an­
other capital felony or aggravated battery, or the offense of murder 
was committed while the offender was engaged in the commission of 
burglary or arson in the first degree:

(3) The offender, by his act of murder, armed robbery, or 
kidnapping, knowingly created a great risk of death to more than one 
person in a public plac e bv means of a weapon or device which would 
normallv be hazardous to the lives of more than one person:

(d) The offender committed the offense of murder for himself or 
another, for the purpose of receiving monev or any other tiling ol 
monetary value:

(3) The murder ol a judicial officer, former judicial officer, district 
attorney or solicitor, or lormer district aitomev or solicitor was 
committed (b ring or because ol the exercise ol his official duties:

(0) I he offender caused or directed another lo commit murder ot 
committed murder as an agent or emplovee ol another person:

(7) The offense o f  murder, rape, armect robherv. or kidnapping was 
outrageously or wantonly vile, horrible, or inhuman in that it involved 
torture, depravitv o f  mind, or an aggravated batten to the vic tim:
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(8) I he ofiense of murder was committed against any peace officer, 
corrections employee, or fireman while engaged in the performance of 
his official duties;

(9) The offense of murder was committed by a person in. or who has 
escaped from, the lawful custody of a peace officer or place of lawful 
confinement: or

(10) The murder was committed for the purpose ol avoiding, 
interfering with, or preventing a lawful arrest or custody in a place of 
lawful confinement, of himself or another.
(c) The statutory instructions as determined by the trial judge to be 

warranted by the evidence shall be given in charge and in writing to the 
jury for its deliberation. The jury, if its verdict is a recommendation of 
death, shall designate in writing, signed by the foreman of the jury, the 
aggravating circumstance or circumstances which it found beyond a rea­
sonable doubt. In nonjury cases the judge shall make such designation. 
Except in cases of treason or aircraft hijacking, unless at least one of the 
statutory aggravating circumstances enumerated in subsection (b) of this 
Code section is so found, the death penaltv shall not be imposed. (Code 
1933, § 27-2534.1. enacted by (hi. L. 1973. p. 159. S 3.)

C ro ss r e fe r e n c e s . —  A s in  t im e  lim ita tio n  J u n e  1 !»71> th ro u g h  Mnv 1980 . s e e  3 2
on p r o se c u tio n s  for cr im es p u n ish a b le  l>\ M ercer  I.. Rev. 1)3 (1 9 8 0 ).
d ea th , see  S 17-3-1 . A s to  p r e se n te n c e  l-'oi co m m en t a n a ly sin g  a n d  c r it ic iz in g  
h earin gs in d ea th  penaltv  c a se s , see  th e  I'.>73 capital p u n ish m en t sta tu te  in ligh t
§ 17-10-2 . n f  F urm an \ .  G eorg ia . 4 OS L'.S. 2 3 8 . 9 2  S.

L aw  r e v ie w s . —  For ar tic le  o p p o s in g  Gt. 2 7 2 0 , 33  L. F.cl. 2 d  3-10 (1 9 7 2 ) . se e  24
capital p u n ish m en t in G eo rg ia , se e  13 G a. M ercer  I.. Rev. St 1 1 (1*173). For c o m m e n t
St. B.J. 1 3 9 ( 1 9 7 9 ) .  F or a r tic le  su p p o r t in g  o n  A ld erm a n  v. S tate. 211 G a. -190, 2 4 0
capital p u n ish m en t in G eo r g ia , se e  10 G a. S .K .2d 0-12. cert, d e n ie d . 139 L'.S. 9 9 1 ,  9 9
St. B.J. 4 8  (1 9 7 9 ). For a r tic le  su r v e y in g  S. Gt. 3 9 3 , 38  L. F.d. 2 d  (ibb ! 1978). s e e  3 1
G eorgia  cases in the area o f  e v id e n c e  from  M ercer I.. Rev. 3 4 9  (1 9 7 9 ) .

J U D I C I A L  D E C IS IO N S

A n a l y s i s

G knkrai. C o .vsin i r.v i ion  
Mi i r . m i m .  ( J l K C l  M M  VNCt -s  

A w . K A V  V I l \ ( .  Cl . ' .  M s  1 VM I S

1. In G t n lr a i.
2 .  P r i o r  G o n v  i i  i i o n s

3. Gr im i- C o .m .mi i i m > m iiii t E m . u a .n  in G< im m isnu>n di ( ) i iii k C rim i.s
4 . O l  I R V t.K  )l s i  V O K  \V  VN IO N IA  V l l  I . I loK K IIU  I . O R  K i l l  MAN ClKC I M s I VN( I s

3. M ckdkk o i Pi vt t. O n -ii i K. G in on  i i io n s  F.mim.iiv t i . or  Fiki v i w . i i k u i k  P i icrosr  
o r  A v o id in i .. i i <... A k k is i  hr La m o d v
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D eath  s e n te n c e  w h e r e  c o d c fe n d a n t  In ,i t .i |in  il t .is r . il .i t lc lu id .in t  i>> mmi-
r e c e iv e s  le s s e r  s e n te n c e . — I l i n e  e> h>> i n u n l  in  h ie  m i th e  In •>« in .il  .m il la ter
siill|i|j.stii m le  ill.it .i < iM lciein l.in i rii.iv lint i r l l i t i l .  ,i t le .illi m i i i i i u c  i .iiiiiuI he
he s e n te m e il  tn d ea th  w h en  .tn m lic i t le le n -  iiii| m>m ’<I .it th e  i i i i k Iiimihi nl th e  >eu»ni|
d a m  ret e iv e s  a li-ssei s e m e m e . M tClrvkv v trial. R ed d  t . h tate . 2 4 2  ( .a. X7(i. 2.">2 .Y E.2d
S tate . 24n  C.a. IRS .  S.K .'id I Hi 1 1••sti, IS;! , I'lTHi.

A s  to  p r o p r ie ty  o f  d e a th  s e n te n c e  w h ere  D e a th  p e n a lty  fo r  a r m ed  ro b b ery  is  
n ot im p o s e d  u p o n  a ll p a r tic ip a n ts  in  sa m e  e x c e s s iv e  or  d isp r o p o r t io n a te .  —  I n d e r
tr a n sa c tio n , se e  l l . i ll  v. S tate . . I l l  < .a 2.VJ. t lit- test p it n id e d  h \ p a r a m a p h  i 'U n l su h-
2 4 4  S .E .2 d  S;l;i t I!I7X). set tinn  i n  t»l th is se tt  in n . a d ea th  sen te iK  e

W h ere  sa m e  d e fe n d a n t w a s tr ied  p r e v i-  im p o se d  Im a rm ed  r n h h e n  nm si h e  ttm -
o u s ly  o n  sa m e  c h a r g e s  and  ju r y  im p o se d  s id eretl tn lie  e v ie s s n e  m  t lisp tn p n tt in iia te
l if e  s e n te n c e , th e  tlvMih se t iie t ite  in th e  case  t'i th e  p e n a lt ie s  im p n sed  in sim ilar ca ses,
u n d e r  r e i ie u  w.is n ln in u sh  ( I r e g g  c . S ta te . 2 3 3  C,a. 117. 2 It) S .h .2 d  liSR
d isp r o p o r tio n a te  to th e  life  s e m e m e  prew - t IR 74). . il l 'l l .  12 S I .S. I .'>3. ‘Hi S. ( a .  2'.)R‘J.
onsK  im p o se tl against th e  sam e d e fe n d a n t 4R I -  E d . I’d S a il ( IU7ti): Jarrell \ .  S tate , 2 3 4
in th e  sa m e ca se  W ard \ .  S tate , 23!* (>a. t o  H R . - I d  S.h.'Jtl 2 "iX t l! )7 a ).
2 0 a . S .E .2 d  3ti"> ( I‘.l7 7 l.

R E S E A R C H  R E F E R E N C E S

A m . J u r . 2 d . —  -1 A m . Jur. ‘2d . A p p ea l S5 a.S;!-a,>a. a'Ja-aRS.
a n d  E rror. SS la 'J -I li l ,  2(>7. L’tiS. ;i‘.l7-lR R . C .J .S . —  2-1A C .J .S .. C rim in al L aw . 
a A m . Jur. 2 d . A p p ea l an d  E rror. 1 7 7 2 . I7S'.». LX.31. IS 7 Y  2411 L .J .S ..  
SS Ii8 4 -7 < i|. 21 A m . Jur. 2 d . C rim inal Law. C r im in a l Law. HU l!*4S. I ‘.Ilia. 2RR1 -2 0 0 3 .

17-10-36. Establishm ent o f  un ified  rev iew  procedure by Sup rem e  
Court; effect on habeas corpus.

(a) The Supreme Court of Georgia shall establish. b\ rules, a unified 
motion for review procedure lo provide lor ihe presentation to the 
sentencing court and to the Supreme Ctnn i ol all possible challenges to 
the conviction, sentence, and detention o f defendants upon whom the 
sentence ol death has been imposed, which challenges before March 20. 
1980, have been presented Idr review by motion for new trial, motion to 
withdraw a guilty plea, appeal, w rit of habeas corpus, or any other writ, 
motion, or proceeding cognizable in the courts ol this state, except a claim 
or proceeding challenging the competency ol counsel.

(b) The Supreme Court shall establish, bv rules, a series of check lists 
to be utilized bv the trial court, the prosecuting attorney, and defense 
counsel prior to. during, and alter the trial oI cases in which the dealh 
penalty is sought, to make certain that all possible matters which could be 
raised in defense have been considered bv the defendant and detense 
counsel and either asserted in a timely and correct manner or waived in 
accordance with applicable legal requirements, so that, il the defendant 
is convicted and the sentence of dealh is imposed, the record and tra n ­
script of proceedings will he complete for a unified review bv the 
sentencing court and the Supreme (aunt oi all possible challenges to the

47(i
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judgment of conviction, sentence of death, and the detention of the 
defendant.

(c) Nothing in this Code section or in the rules of the Supreme Court 
shall limit or restrict the grounds of review or suspend the rights or 
remedies available through the procedures governing the writ of habeas 
corpus.

(d) The procedures governing the writ of habeas corpus may be 
employed to assert rights or seek remedies if the procedures established 
in the rules of the Supreme Court as applied to the petitioner are 
inadequate or ineffective in any constitutional sense. (Code 1933,
§ 27-2538, enacted by Ga. L. 1980. p. 390. § I.)

C ro ss  r e fe r e n c e s . —  A s to  uuthoritv  o l su b m itted  to th e  G en era l A sse m b le  for
G o v ern o r  to  su sp en d  e x e c u t io n  o f  sen - a p p rova l. B \ reso lu tio n  fo u n d  at Ga. L
tences o f  d e a th  o r  se n te n c es  in cases o f  I 9 8  I, p. 1382, th e  ru les w ere  a p p r o v e d  a n d
treason , see  G a. C on st. I *»71», A rt. V. Sec. iv ii l ic t l .
II. Para. II nnd  S 4 2 -9 -5 9 . A s to  h ab eas E d itor's note . —  G a. L. HIS I. p. 1532  
co rp u s g en era llv . see  C h . 14, T . 9 . A s m  a p p ro v ed  rules a d o p ted  bv th e  S u p r em e
e m p lo y m en t o fla v v  c lerk s tn assist su p er io r  C ourt reg a rd in g  u n ifo r m  m o tio n  for
courts in h a n d lin g  a p p ea ls  bv in d iv id u a ls  rev ieu  p ro ced u res for  p resen  tint; chal-
avvaiting e x e c u tio n , see  § 1 5 -9 -2 8 .1 . len ties to c o n v ic tio n , se n te n c e , an d

C o d e  c o m m is s io n  n o t e .— U n d e r  G a. I. d e te n tio n  o f  d e fe n d a n ts  u p o n  w h o m  the
1980. p. 8 9 0 . $ 1. th e  t id e s  esta b lish ed  bv d ea th  sen ten ce  has b een  im p o se d ,
the S u p r em e  C o n n  w ere req u ired  to  be

17-10-37. A ppointm ent o f  assistant to Suprem e Court to provide in for­
m ation from  prior capital cases; em ploym ent o f  sta ff to com ­
p ile  data; attachm ent for adm inistrative purposes o f  o ffice  o f  
assistant to o ffice  o f  clerk o f  Suprem e Court.

(a) There shall be an assistant to the Supreme Court who shall be an 
attornev appointed In the Chief justice and who shall serve at the 
pleasure of the court. Ihe court shall accumulate the records of all capital 
felony cases in which sentence was imposed after January 1, 1970. or suc h 
earlier date ax the court mav deem appropriate. The assistant shall pro­
vide the court with whatever extruded information it desires with respect 
thereto, including, but not limited lo. a xvnopxi.s or brief of the facts in 
the record concerning the crime and the defendant.

(b) The court shall be authorized to e m p l o v  an appropriate staff and 
such methods to compile such data as are deemed In the ( '.hiel Justice to 
he appropriate and relevant to the xialutorv questions concerning the 
validitv of the sentence reviewed in accordance with Gode Section 
17-10-33.

(c) The olliie of the assistant shall be attached lor administrative 
purposes to the ollice ol the cletk ol the Supreme Gouil ol Georgia. 
(Gode 1933. S 27-2537. en.tiled bv Ga. I.. 1973. p. 1.59. !: I.)

177
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Law r e v ie w s . —  For a n k l e .  " I o w .i id  a 
Perspet liv e  tin (lie  D e.iili Peti.iltx t a * e s . 
see 2 7  F.morx L.J. K i9 t l9 7 X | . I'm . m u l e  
su rvex in g  jutlit ial d e v e lo p m en ts  in t leo rg ia  
C rim inal Law. see  i ll  M ercet L. R es. 59  
( I '.17'.)).

For c o m m e n t a it;ilx /m g  am i u-ii id /m g  
the 1973 cap ila l |> im ishm ein  s i .u u ie  in light

ol 1 in m an  x. ( .e o tg ia . K'x I ,s .  2 3 x . 92  s,
( i. 2 7 2 ii. .1.1 I Ltl 2 d  . ( l o  1 1**72). see  2 l  
M eit e i I Res X9I t l 9 < 3 )  Fm im tm ie iii  
1 1  lilt i / in g  in a d eq u a te  sta n d a rd s ,m d  
iie lm lm is  m e a su r em e n ts  Im  texiexx m td er  
( ie o m ia  *le.it11 pell.ills  s ia lt ile .  m light i i |  

Coll is s S i,n e . 2KI ( .a .  S 2 9 . 2 0 1 s .  F. 2d  0 1 2  
1 1K7 I), s e e  21 i M ertei I R es. 331 1 1M7-I>,

J U D I C I A L  D E C IS IO N S

C o n stitu tio n a lity . —  Sec lio n  i- not 
u n co n stitu tio n a l. Y o u n g  s. S ia le . A7 ( .a .  
S't2, 2:10 S .E .2 d  2X7 <M>7tii.

S ec tio n  is not su h je il lo  c o n s ii ii ' iio i ia l  
.m ack u n d e r  I .S. C on st.. A m e n d s . •< a n d  
N . C oles s . S la te . 2:(l Ca. X29. 2 0 1 > 1 2d  
t i l 2 I IK74).

As to c o iis iiim io n a liis  ol ihis se c tio n , see  
I lo u se  v. S ta le . 2 3 2  C a. I III. 207) S .L .2 d  2 1 7 
1107-1), c er i. d e n ie d . 42X L'.S. 9 1 0 . 9 6  s .  C.i. 
3 2 2 1 . 4 9  L. Ed. 2d  1217 (l! l7 d ):  F lo sd  s. 
Slate . 2 3 3  C a. 2X11. 211) S.E . 2d  S i l l  1 1*«7 ii.  
cert, d e n i e d . -131 L'.S 9 4 9 . 97  S Ci 21)1)7. 
53 L. Ed. 2d  2 6 6  11077); S ie p lie n s  s . su ite .  
2 37  C a. 2 5 9 . 2 2 7  S .E .2d  2 6 1 . c'eri. d e n ie d .  
4 2 9  L'.S. 9X6. 97  S. C l. 51IX. 3 0  L. E d. 2d  
5 9 9  (1 9 7 6 ).

E x a m in a tio n  o f  d e fe n d a n t's  o th e r  c o n ­
v ic t io n s . —  N ot li in i’ in iliis  - i t  tion  
fo rec lo ses d ie  S u p r em e  C o n n  d m  in g  the  
co u rse  o l its in d ep en d e n t resicw  Im n i  
e x a m in in g  n o n a p p ea led  cases and  ca>es in 
w hich th e  d e fe n d a n t p lea d ed  giultx in  a 
lesser o f fe n se . Ross >. S ta le . 2 3 3  C a . 3 6 1 .  
211 S .E .2 d  3 5 6  (19741.

D u ty  o f  sta te  to p r o v id e  in d ig e n ts  a c c e s s  
to a p p e lla te  p r o c ess . —  File d u n  <4 d ie  
stale is not to  d u p lica te  d ie  legal a t ' t  nal 
that max h e p r iv a ie lx  reta ined  h \ ac l in iiu a l  
d e fe n d a n t in a c o n iiim iu g  e l Io n  to  le x e r s e  
his co n v ictio n , hut onlx lo  assure  d ie  ■ iicIi- 
g en i d e fe n d a n t an u d e(|u .u e  o p p o t ttm tix lo  
present his c la im s I'airlx in th e  c o n te s t  ol 
d ie  suite's a p p e lla te  process. Ross s ta te .  
233  C a. 3 6 1 . 211 S .E .2d  3 5 6  1 197 4 ..

C ited  in Colex x S ta le . 231 ( .a . X29. 2 o |  
S.E .2il 6 1 2  (197-lt: M cC or(|iio il.ile  \ s ta le .  
233  C a. 3 6 9  211 S .E .2 d  577  < 1974 >: M o o re  
x. S tate. 2 3 3  C a. X61. 2 1 3  S .E .2d  > 2 9  
l l ' l7 5 l:  O w en s \ .  S ta le . 2 3 3  ( .a . s 6 9 .  I | 
S .E .2d 173 (1 9 7 5 ); M itchell x. S ia le . 234

Ca. Kid. 21 I S .E .2d  ‘Mill (1 9 7 5 );  (-h e n a u li  
x. S ta le . 2.34 ( .a  2 1 6 . 2 1 5  S .E ,2d  2 2 3  
i l 9 7 5 i .  B row n  \ S ta le . 2 3 5  C a. 6 4 1 . 22(1 
S I- 2 d  9 2 2  i l9 7 5 i ;  l . im p lin  x. S la te . 2 3 5  
( ».i. 7 7 4 . 2 2 1 S .E .2d  4 5 5 t I9 7 5 i:  Condxx in \ . 
S t.u e3  2 3 6  ( .a .  3 3 9 . 2 2 3  S.K.2M 7 0 3  (1976*; 
l lo h h s \ .  S la te . 2 3 6  C a . 127. 224  S .E .2d  3 
1 1976): I’u lliam  x. S ta te . 2 3 6  ( .a .  -Kill. 224  
S E 2d  S 1 1976 i: K in  x. S ta te . 2 3 6  ( .a . X I5 . 
2 2 5  S .E .2d  2 -IX 1 1976); B a n k s x. S ta le . 2 3 7  
( .a , 3 2 5 . 2 2 7  S.K .2d 3XK (1 9 7 6 ): Hill x. 
Stale . 2 3 7  ( .a . 7 94 . 2 2 9  S .E .2 d  7 3 7  ( I9 7 6 i;  
D oiuh it x . S ta le . 2 3 9  C a . X1. 2 3 5  S.E 2 d  4 9 3  
(1 9 7 7 ): P eek  x. S ta te . 2 3 9  ( .a .  4 2 2 . 23X  
S .E .2d  12 (1 9 7 7 ): C orn  x. S tate . 2 4 9  C a. 
139, 2 1 9  S .E .2d  694 1 1 0 7 7 1: C a m p b ell x. 

State . 2 19 C a. 3 5 2 . 2 4 9  S .E .2d  X2X 1 1977): 
l .am h  x. S ta 'e . 211 C a. 19. 2 4 3  S .E .2d  5 9  
t l9 7 X i:  D ttn g ee  x. M o p p e t. 241 C a. 23<i. 
244 S .E .2 d  X49 1197X): B o w en  \ .  State. 2 1 1 
( .a . 4 9 2 . 2 16 S .E .2d  3 2 2  I I 9 7 s i:  S p ro u se  x. 
S late . 2 1 2  C a. S31 . 2 5 2  S.F ..2d 173 1 1979 i;  
W illis \ .  S tate. 243  C a . 1X5. 2 5 3  S .E .2d  7 9  
(1 9 7 9 ): H a m ilto n  x. S ta te . 2-14 C a. 14 5 .2 5 9  
s .E .2d  x l  1 1979): B o w d en  x. / .a n t. 244  C a. 
2611, 2 6 9  S.E .2d  465 (1 9 7 9 t:  Franklin x 
State. 2 4 5  ( >a. 111. 2 6 3  S .E  2d  6 6 6  (19X91:
1 lardx x . S ta le . 2 45 ( la. 2 7 2 . 2 6  I S.E 2d 29*1 
1 19X9): Patrick x. S tate . 24'> C a. 417 .  265
S .E .2d  5 5 3  (19X9): D .u n p ic i x. State. 2 4 5  
C a. 4 2 7 . 2 6 5  S .E .2d  5 6 5  < 1 ‘.ISO); M ex en - x 
S ta le . 2-15 C a. 5X3. 2 6 6  S .f  2d  19-1 (IPXOi: 
I'hom as x. S tale . 2 1 5  C a . 6SS. 2 6 6  S .E  2 d  
199 1 19X19; Fair x. S ia le . 2 4 5  C a. XliX. 2 6 x  

S.I .2(1 3 1 6  1 19M 9: | la n c e  x. S u iie . 2 4 5  C a  
S56. 2tix s.I- .2d  3 3 9  1 19X19: W ilson  \ . S ta le .
2 Ki C a. 6 2 . 26S  S .E .2d  X95 i K.istU: l .e w i-  x 
Stan . 2 Ki Ca IDE 26iX s  1 .2d  9 1 5  1 19X91: 
Stall- x. O ral).m i 2-Ki C a . 311 .  271 S .E .2 d  
6 2 7  ( 19 X19 ; M derm .in x M isim . 49X F. 
su p p . 1 134 tS .D  C a. 19X19.

4 7S
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R E S E A R C H  R E F E R E N C E S

A m . J u r . 2 d . —  -I A m . J in . 2d . A p p ea l 
and Error. SS 1 3 9 -M il. 2<i7, 2(58. 4 9 7 - Kilt. 
5 A m . Jur. 2 d . A p p ea l and  Error. 
§§ 0 8 4 -7 (1 1 .2 1  A m . Jur. 2d . C rim in al l.avs.

$;! 383-387), 3 9 3 -3 9 8 .
C .J.S . —  2 4 A C J .S ..  C rim inal Law. 

5S 1772. 178(1. 18.41. 1878. 2 4 B C.J.S.. 
C rim inal Law. SS 1048 . IlKI.'i. 2(101-2(104.

17-10-38. Sentence of death to be carried out by electrocution; delivery 
of defendant to Department of Offender Rehabilitation.

(a) All persons who have been convicted ol a capital offense and have 
had imposed upon them a sentence of death shall suffer such punishment 
by electrocution.

(b) In all cases in which the defendant is .sentenced to be electrocuted, 
it shall be the duty of the trial judge in passing sentence to direct that the 
defendant be delivered to the Department of Offender Rehabilitation for 
electrocution at a state correctional institution designated bv the depart­
ment. (Ga. L. 1921. p. 193. 8 I: Code 1933. § 27-2512: Ga. L. 1937-38, 
Ex. Sess.. p. 330. § I.)

J U D IC I A L  D E C IS IO N S

For c h a l le n g e  o f  Ga. L. 1 9 3 7 -3 8 , E x. 
S e ss ., p . 3 3 0 , § 1 on  e x  p ost fa c to  g r o u n d s .
see  B en to n  v, S tate . 187 G a. I II*. 199 S.E  
7 4 9  (1 9 3 9 ).

A lle g a tio n  that se c tio n  v io la te s  se p a r a ­
tion  o f  p o w e r s  p r o v is io n . —  An a lleg a tio n  
that this se c tio n  is u n co n stitu tio n a l, nu ll, 
an d  vo id , b eca u se  it su p p o sed !' ' iu lates Ga. 
C on st. 1877 . A rt. I. Sec. I. Para. X N III (see  
Ga. C onst, :l7fi. A rt. I, S e t. II. I’a ia . IVI. 
presents n o  q u estio n  lot judicial d e te r ­
m in ation . " h e r e  il fails to point out 
" h er e in  th e  Act is rep u g n a n t to an d  in con -  
diet w ith that con stitu tio n a l p ro v isio n . 
W illiam s v. S ta le . 187 Ga. 4 la .  I S .E .2d  27  
(1949).

Ga. L. 1 9 3 7 -3 8 , E x. S e ss .. p . 3 3 0 , S 1 d id  
not v io la te  c o n s t itu t io n a l r e q u ir e m e n t  as 
to a m e n d a to r y  A c ts . —  Ellis section  is not 
u n co n stitu tio n a l as v io la tive  ol Ga. ( oust 
I8<7. A rt. II I . S e i . I. Para. I (see  G a. < Icmsi. 
197(5, A n . III. Sec. V II. I’a ta . X II . to the

e ffe c t  that no law shall be  a m e n d e d  ot 
te p e a le d  I" m ere r e fe r e n c e  to  its title nr 
sec tio n  n u m b er. W illiam s \ .  S tate. 187 Ga. 
4 1 a . 1 S .E .2 d  27 (1 9 3 9 ).

V a r ia n ce  b e tw een  tit le  a n d  su b jec t  
m a tter  o f  leg is la t io n . —  G a. L. 1924. p. I97> 
d id  not com .tin  m atter  not ex p r essed  in its 
c a p tio n , in vio lation  o l Ga. C on st. 1877. 
A rt. II I . Sec. V II. Para. V III (see  Ga. 
C on st. 197(5. Art. 111. Sec. V II. I’artt. IV i. 
H o w ell State. Mi l G a. 20-1. 148 S.E. 20ti. 
a p p ea l d ism issed . 27.3 U .S  7>7ti. 48  S. Ct.
1 14. 7 2  I.. Ed. 147. (19271.

M a n n er  in w h ich  c a p ita l s e n te n c e s  e x e ­
c u te d  is  for  le g is la t iv e  e n a c tm e n t. —
I h e r e  b e in g  n o  p rovision  to the* C o n stitu ­

tion c o n ferr in g  u p on  sh er iffs  nl co u n ties  
the p o w er  to e x e c u te  s e m e m e s  o l the  
co u rts in capital vases, th e  m antlet o l e x e ­
cu tio n  o f  such sen ten ces is lot legislative  
ettac (m em . Dim awav v .G o t e .  I.VI C a. 2 1 9 .  
148 S .E . 2 1 4  (1 9 2 7 ).
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R ES E A R C H  RE KE R E N C  ES

A m .J u r . 2d . —  21 A m  | m . 2d . I .rin tin .il i  I .VO. 2 IH  ( (  i im m .il  I .,in .
L aw . SS 3 9 3 -5 9 8 . S* 19 7 5 . I‘is : .. 2 0 0 2 .

C .J .S . — 2-1 C .J .S ., ( i  iiiiiu .il l.a w .

17-10-39. Procedure for determ ination if female sentenced to death is 
pregnant; suspension o f execution of sentence; issuance of 
new order for execution of sentence; entry of order, etc., 
upon m inutes of court.

Alter a sentence of death ha*- been imposed, il a female defendant s ) 
sentenced is believed to be pregnant, the sherill ol the counts in whicl 
the defendant is imprisoned, with the com urrence and assistance of the 
judge of the probate court, shall select one or more physicians who shall 
conduct an examination. If the lemale is found to be pregnant, the sheriff 
shall suspend the execution of the sememe and make a report of the 
examination and suspension of exetuiion to the presiding judge of the 
circuit, who shall cause the report and suspension lo be entered on the 
minutes of the superior court ol the counts where the sentence was 
imposed. When the defendant is no longer pregnant, tile judge shall issue 
a new order as provided in (.lode Section 17-10-40 directing the sheriff 
to execute the sentence at such date and place as the judge mac appoint 
and direct in the order, which the sheriff shall be bound to do accord­
ingly. The judge shall cause the new order and other proceedings in the 
case to be entered on the minutes of the court in which the sentence was 
imposed. (Laws 1833. Cobb's 1831 Digest, p. 830: Code 1803, S 4553; 
Code 1868. $ 4573: Code 1878. § 4bli7: Ca. I.. 1874. p. 30: Code 1882.
§ 4667: Penal Code 1895. S 1045: Penal Code 1910. § 1071: Code 1933,
§ 27-2520.)

R E S E A R C H  R E F E R E N C E S

A m .J u r .2 d .  —  21 A m . Jur. 2 d . C r im in a l C .J.S . —  21 C .J.S .. C rim in a l Law, 
Law. SS 5 5 8 . 5 5 9 . 5 9 5 -3 9 8 . S I a lts .

17-10-40. Change of date of execution where date set for execution has 
passed generally; recordation on court m inutes; time lim i­
tation for new execution date.

Where the dale for the execution of am convicted person in a capital 
case has passed by reason of a supersedeas incident to appellate review, 
a stay of execution In the Governor, or for anv other reason, the judge 
of the superior court of the counts where the case was tried shall have the 
power and authority lo pass an order fixing a new date for the execution

480
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of the original sentence without requiring the convicted person to be 
brought before hint b\ a writ of habeas corpus. I he order shall be 
recorded on the minutes of the court and a certified copy of the order 
shall be sent immediate!) to the superintendent ol the state correctional 
institution at the place of execution. The new date for the execution fixed 
by the judge shall be not less than ten nor more than 20 days from the 
dale of the order. (Ga, L. 1924. p. 193. S 7; Code 1933. § 27-2318.)

C ross r e fe r e n c e s . —  As to  autlioritv o l se n te n c es , see  C a. C on st. I * • 7 1 >. A m . V. See. 
G o v ern o r  to su sp en d  e x ec u tio n  o l d eatli II. Para. II a m i S 42-D-3H.

J U D IC IA L  D E C IS IO N S

T ria l j u d g e  can  e x e r c is e  th e ju r isd ic t io n  
v ested  in  h im  u n d e r  th is  se c tio n  in  v aca­
tio n . M allorv v. C h a p m a n . I3.S Ca. 22S . 
122 S.E. MS4, 34  A .L .R . 31(1 (1D24).

E ffect o f  in v o lu n ta r y  a b sen ce  o f  d e fe n ­
dan t. —  I h e  o r d e r  o l a trial ju d ge  fix in g  a 
new  d ate  fo r  e x e c u tio n  o l s e m e m e , a lter  
the or ig in a l d a te  has p a ssed , i* not void  
because th e  d e fe n d a n t is invnlcmtarilv  
absent a n d  has not w a ite d  <>t au th orized  
a n y o n e  e ls e  to  w aive h i- right to he present 
at the tim e  a n d  p lace  ni le s e m e n c in g . and  
the p assage o f  su ch  o r d e r  is not \ inlative o l  
the d e le n d a n t's  r igh ts u n d e r  the several 
p rovisions o l th e  state and  fed era l  
C o n stitu tion s. Me B u rn ett \ .  B alkcom . 2 0 7  
Ca. 4 3 2 . I >2 .s.E .2d ISO i ID.7(t|.

A b se n c e  o f  d e fe n d a n t  w h en  new  date  se t  
d o e s  n ot v io la te  d u e  p r o c e s s . —  A lth o u g h  
it was necessarv fo r  th e  d e le u d a m  to have  
been  present in court w h en  the orig ina l  
sen ten ce  o l e x e c u tio n  was p ro n o u n ced , as 
well as d u r in g  o th er  p ro ceed in g s  
th ro u g h o u t th e  trial, m th e  ab sen ce  o l  
waiver, n o  v io la tio n  o l th e  d u e  process  
clau se o l U .S . ( .ou st.. A m en d  I t ap p ears, 
w here th e  attac k is not on  th e  o iig m a l s e n ­

ten ce . hut m erelv cm an  o r d e r  lix in g  a new  
d a le  o f  e x ec u tio n , e n te re d  in his a b sen ce , 
w hich  o r d e r  becam e necessarv a fter  th e  
d a te  fix ed  in the o r ig in a l se n te n c e  had  
p assed  b eca u se  su p e rsed ea s  p e n d in g  the  
d e te rm in a tio n  nl a writ o f  erro r , sin ce  
se ttin g  a new d a te o l  e x e c u t io n  is not a new  
se n te n c e  o l d e fe n d a n t, as to  w hich the  
ju d g e  has m i d iscre tio n . Inn m erelv se ttin g  
th e  tim e, fo w le r  v. (d im e s .  IDS C a. S I , 31 
S .E .2d 174. cert, d e n ie d . 3 2 3  U .S . 7S4. ( o  
S. Ct. 2(iti. MD L. Ed. <>2<i I ID-I ll.

S e tt in g  o f  n ew  d a te  w h e r e  s h e r i f f  h as  
a llo w e d  d a te  fo r  e x e c u t io n  to  e la p se . —  A 
p iiso n e i w h o has b een  c o n v ic te d  a n d  se n ­
ten ced  lo  he e x ec u te d  will not he d is- 
chargecl o n  habeas c o rp u s  b eca u se  the  
sh e r ill  had perm itted  d ie  d a te  a ss ig n ed  for  
th e  e x e c u tio n  to e lap se . A new d a te  will he  
a ss ig n ed . M allorv v. C h a p m a n . 13S C a. 
2 2 s .  122 S.E. S S I. 34  A .L .R . 3111 i ID24).

C ited  in W illiam s v . M ate. I s 7  C a. 113. I 
x 1. 2d 27 i ID3D); Sm ith  c l le m le r s o u .  IDO 
C a. SSll. in  S .E .2d  D21 (ID U U : Parks v. 
S ia le . 2<>d ( .a .  Ii73. 3S S .E .2 d  I 12 ilD.'UI); 
Mi I.eiiclon  v. H alkcom . 2 0 7  t .a , Itltt, lit) 
S .E .2d  733  i ID3IH.

O P I N IO N S  O F T H E  A T T O R N E Y  G E N E R A L

A u th o r ity  to  tra n sp o rt d e fe n d a n t fo r  
p h y s ic a l e x a m in a t io n . —  A p c i-o n  in th e  
custodv o l th e  slu-i i ll .  w h o  lias not .u liia llv  
been  tr a u sp o iie c l to  d ie  p en iten iia iv  an il  
deliv ered  to  th e  d itec  to t. rem ain', with d ie  
su p erior  c o n n ,  a m i th e  H oard o l P .u d o n s  
im d P aroles o i d ie  State H o.ud  o l C o rrec­
tions (now H o.u d  o l O l le n d e r  R ehab ilita­
tion! winiId h ave n o  jtu i'd n  lion , .m lh o i i t s .

m |n iw ei in  pass anv o id e r  d ir ec t in g  sue Ii 
,i pci miii in  lie n .in s p o ite d  lo  a n o th e r  plai e  
lo i p livsical ex .u n til.ilion  ID I3 -I7  O p . 
\11 c ( .i n. p. 1 3 1.

C u sto d y  o f  D ep a r tm en t o f  O ffe n d e r  
R e h a b ilita tio n . — O ik e  tin  D ep a rtm en t oi 
O tle m lc i  R ehab ilita tion  has ob ta in ed  
■ tisi.iilv ill a p i i s o i ie i  u h o s e  e x e i  n tion  d a te  
Ii.i* b een  >laveel and n o  new exec iilio n  d a te
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has b een  set. ii rem a in s m in i e x e c u t io n  a n d  
so  lo n g  as th e  s e m e m e  is valid  I'.'TI » )|». 
A n's G en . N o . 71-1 MS.

R E S E A R C H  R E F E R E N C E S

Am.Jur. 2d. — 21 \m. |m lid.Cniiim.il 
l.asv , .V.I.V.MW.

C.J.S. —  21 C .J .S .. C iim iii.il  Law .
it>i:t. i o n .

A L R . —  E l le n  o l p c im it i in g  das llx ed  
lor  e x e c u tio n  lo  pass ss iih ou i e a r n in g  out 
s e m e m e . H AI K d l l.

17-10-41. Persons required to be present at executions.

Then* shall be present ai the execution ol a convicted person the
supermtei;ide'.’.t of the state correctional institution or a deputy 
superintendent thereof. who -shall serve ,ts executioner, at least two 
assistants, two phvsicians to determine when death supervenes, an electri­
cian. a suitable guard, and. if the convicted person so desires, his counsel, 
relatives, and such clergvmen and Iriendx as he mav desire. (C<a. L. 1924. 
p. 195, § 4: Code 1955.' § 27-2515; Ca. L. 1956. p. Itil. S 52.)

J U D I C I A L  D E C IS IO N S

C ited  m  Irw in  v. L aw ren ce. I'.Mi C a. A|>|). 
2 0 2 . 20  S .E .2d  2a  I 1 1043).

O P I N I O N S  O F  T H E  A T T O R N E Y  G E N E R A L

O th er  p e r so n s  a d m itte d  o n ly  w ith  
d e fe n d a n t's  c o n se n t . —  .Since t his sect inn  
ex p lic itly  e n u m e r a te s  w h o  mav he w itn esses  
at an e x e c u t io n , it is c o n c lu s iv e  that th e  
G en era l A ssem hlv in te n d e d  to  esc  h id e  anv 
o th e r  w itn esses  e x te p i  th e  ^ co n d em n ed  
person 's c o u n se l, rela tiv es, a n d  su ch  
c lerg y m en  a n d  fr ie n d s as h e  mav d esire . 
I his e x c e p t io n  lo r  d e s ig n a te d  p e r so n s  

req u ires a d e te rm in a tio n  hv th e  
c o n d e m n e d  p e r so n , w h ich  m ust h e  
conv e y ed  lo  th e  D ep a rtm en t o l C o i i eel ions  
(now D e p a m n e m  o i O l le n d e r  R ehab ilita-  
tion) w ith in  a rea so n a lile  t im e  h e lo r e  th e  
ex ec u tio n . II th e  c o n d e m n e d  p erso n  
sh o u ld  e x p r e s s  a d esire  to  h a v e  so m e  m e m ­
ber o l th e  p ress  p resen t tin* d e p a r tm en t  
w ould  he legallv  a m h o r i/e d  to  adm it h im . 
O th erw ise , th e  d e p a r tm en t is r eq u ired  hv 
this section  to  test net dm »e p resen t lo  d ie

o n e s  n a m ed  in this se c tio n , a n d  o th ers  
req u ested  hv the lo iu le m u e r l. Itlb S -tij O p . 
At IA G en . p. it-tli.

D isc r e t io n  as to w h o  m a y  be p r e se n t . —  
T h e  onlv p erson  with anv d iscre tio n  in 
d e r id in g  w h o  shall he presen t at an e x e c u ­
tion  is th e  lo iid e m n e d  p erso n  h im se lf, F ur­
th er . d ie  c o n d e m n e d  p e r so n  has n o  
<list r e iio n  as lo  incliv idtial m e m b ers  o f  d ie  
gen era l public w h o are  not h is co u n se l,  
le la iiv e s . a n d  stu b  i le r g v in e ii  an d  fr ien d s  
as he mav d esire . l ‘.l(i(M5l O p . Au'v G en . p. 
:VVI.

R e s id e n c e  o f  e le c tr ic ia n  im m a ter ia l. —
N o  r e fe re n c e  i- m ade hv this sec tio n  to  th e  
res id en ce  o l the e lectr ic ian . I h e  in d e fin ite  
. ii lie lc ".m " is used  and  th e r e lo r e  th e  p lace  
ol res id en ce  o l th e  e le t n  it i.m  u sed  in  
e lec tro cu tio n s  is im m ateria l u n d e r  lilt* law . 
Ill IS—1*» O p. Au'v G en . p. 2N I.
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R E S E A R C H  R E F E R E N C E S

A m .J u r . 2d . —  21 \in . |m  2 d . Ci iiiiin .il C .J.S . — 2 1 II ( |..s . ( i m iiit.il l.;iu . 
Law.§§ V.t.W.ix. SS 2i nt I-2iiii:?.

17-10-42. Preparation and filing of certification of execution.

The execu tioner  and  a t te n d in g  phvsicians shall certilv the l a d  oi the 
execution to the  clerk ol the  su p e r io r  court  ol the  cuwniv in whic h the 
sentence was im posed, which certificate shall he filed In the c le rk  with the 
papers  in the  case. ((la. I.. I ‘.>24. p. I ha. § a: Co-le 11133. $ 27-2al(>.)

C ross r e fe r e n c e s . —  As to m a in te n a n c e  
o f  d eatli record s c’e n e r a lh . see $ .‘I I - |n - 7 o  
et sec).

J U D IC I A L  D E C IS IO N S

C ited  in M ec e is  \ .  W hittle. 171 ( .a .  alltt.
I")(i S.E. I2n i ltr h li:  Irw in L aw ren ce.
HM» (!a . A p p 2 0 2 . 2<> YE..2 d  2a  1 11 *.M.4).

R E S E A R C H  R E F E R E N C E S

A m .J u r .2 d .  —  21 A m . |m  . 2 d . ( i m iiiia l C .J .S . —  2111 ( | .Y . ( i ititiii.il Law. 
I .n c . SS at la-."illS till Am . Jen. 2 d . IVnal SS 2 n o i-2 o o :t .
.HidCoireilioii.il Instiiiiiioiis. $ la .

17-10-43. Disposition of body of executed person; payment of 
expenses of transporting body.

I he bodv ol an executed person shall he delivered to the relatives ol
the person if thev so desire: and. in case no claim is made In relatives for
the bodv. it shall Ik- disposed of in the same mannei as bodies < d inmates 
thing in a state correctional institution. If the nearest relatives ol the 
person executed desire that the bodv he transported to the burner home 
of the executed person, il in this state, the expenses ol transportation 
shall he paid In  die c ountv governing aulhoi itv ol the counts v\ here the 
person was convicted. Iroin anv liuuls on hand in the Heasurv. ((hi. I.. 
1924. p. I'.lf). § (i: Code 11133. § 27-‘jr.l7.)

C ross r e fe r e n c e s . —  \ s  in  d isp o sit io n  o l 
Out I.lim ed d ea d  I ind ies uchioi.iIIs . sec  
S :t|-2l-2U cl setj.



17-10-44 < im n s  \i ri« »< i in ki 17-10-60
JU D IC IA L . D E C IS IO N S

C ited  in M c v e is x ,  W hittle. 17! (i.t. .*»• *•). 
i ■»»> s.i i^o <

17-10-44. Provision of death chamber, apparatus, etc., by Departm ent 
of O ffender Rehabilitation.

T h e  D epa r tm en t  ol O ffen d e r  Rehabilitation shall p rovide  a death  
cham ber  and  all n ecessan  appara tus . m a c h in e r \ .  and  app liances  for 
inllicting the penaltv ol dea th  hv elet t ro tu t io n .  t(>a. 1.. I ‘l2-L p. 103. § 2; 
C ode 1933. S 27-2313: Ca. I.. I9.‘>(>. p. I (>I . S 23.)

R E SE A R C H  R E F E R E N C E S

A L R . —  M a n n er  <>| in d ic tin g  death  scn- 
l e m e  as cru el in im ii't ia l p u n ish m en t. MO 
A I.R  H al?.

A R T IC L E  3

D IS P O S IT IO N  OF M ENTALLY IN C O M P E T E N T  PER SO N S 
C O N V IC T E D  OF CAPI PAL O F F E N S E S

17-10-60. Right of person convicted of capital offense to inquisition or 
trial to determ ine sanity generally.

No person w ho has been convicted o f  a capital off ense shall be entitled  
to anv inquisition o r  trial to de te rm ine  his sanitv. (Ca. L. 10(13, p. 77, § 1; 
Penal Code 1010. § 1073: Code 1033. § 27-2001.)

J U D IC IA L  D E C IS IO N S

S e c tio n  not v io la t iv e  o f  d u e  p ro cess  
sta n d a rd s u n d e r  th e  slate and  lcder.il 
C o n stitu tion s . S o le sh ee  v Hallo om . HAM 
U .S. ‘.I. 70 S. C t. -L*>7. M l I.. Ed. 0 u |  11'.).'»()(: 
S o lesh ee  \ .  B alk com . ‘JUS C a. IJI .  t>."> 
S .E .Jtl JOM 11 H a h : - M cC ori|uod ale  v. 
S iv n ch co m b e . JM1I C a. IMS, JM0 S.L .Jd tsti. 
cert, d e n ie d , -IM l I .S. !)7.*>. 'Ms S. Ct .  aM I. a I 
L  Ed. Jd 4 0 7  ( I ‘1771.

N o tw ith s ta n d in g  lack  o f  m ea n s for j u d i ­
c ia l d e te r m in a tio n  o f  sa n itv . —  I he lu iliu e  
to p ro v id e  a m e a n s h \ w hich a p iiso n e i s 
sanitv or  insanitv mav he jitdici.dlv d c icr -

m in ed  is not a d e n ia l o l d u e  p ro cess  o l law. 
M cL en d o n  \ .  B a lk co m . J 0 7  C a. lilt), lit) 
S.L .Jd  7aM I Id atl).

S e c t io n  e x p r e s s ly  d iv e s t s  th e  c o u r ts  o f  
all j u r is d ic t io n  to  d e te r m in e  m en ta l status
o l o n e  a lle g e d  to  have h e r o in e  in sa n e  since  
th e  d a le  of Ins trial a n d  c o m ic t io n  o f  a ca p ­
ital o f ie n s e .  S o le sh e e  v. B a llo o n i.  JOS ('.a. 
I JI .  (i*i S .L .J d  JOB 11 *).i 11.

E x cep t as to  c a se s  p e n d in g  w h en  
e n a c te d . S o le sh e e  v . B alk com . JOS G a. IJI .  
lio  S L .Jd Jtill 11‘la l  i.

-JK-!
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S u p e r io r  c o u r t  j u d g e  h as n o  ju r is d ic t io n  
to e n te r ta in  o r ig in a l a p p lic a t io n  fo r  
in q u is it io n  o f  in sa n ity  o i in  g i ant an ortle t  
su sp e n d in g  th e  se n te n c e  in th e  ca se . C ribb

v. P arker. 1 1'.M.a. 2US. 4f> .S.E. 1 10 1 10031.
C ited  in A lto n !  v. State. I AT G a. 158. 73  

S 1\. 3 7 a  t l 'd 2 l :  S o le sh ee  \ .  l i.t lk io m . 2 0 5  
Cat. 1 L*J- 52 S.E .I’d 1.33 11‘*4*.)>.

R E S E A R C H  R E F E R E N C E S

A m . J u r . 2d . —  21 A m . Jut . 2 d . ( ritn inal 
Law, §§ 73 -8 0 .

C .J .S . —  21 C .J .S .. C rim in al Law, 
§§ 1 5 0 0 . 1010.

A L R . —  Insanitv su p e rv e n in g  a lle t  c o n ­
v iction  a n d  se n te n c e  o f  d e a th , 4 0  A L R  8 0 4 .

R ight o f  a p p ea l in p r o c ee tlin g  for  
restoration  to  c o m p e te n c v . 122 A L R  541

Insanitv o f  accu sed  at tim e o i  to m m is -  
stoti o |  o t te iise . not raised  at trial, as 
g r o u n d  lo t h ab eas co rp u s or  corum  nob is  
a lte r  c o n v ic tio n . 2 0  AL.R2d 7 0 3

E ffect o f  d eath  nl a p p ella n t u p o n  a p p ea l 
Ittnn ju d gm en t o l m enta l in c o m p e te n c e  

-  linst h im . 54 A I.R 2 0  Ut i l ,

17-10-61. Conduct of exam ination into sanity of person convicted of 
capital offense upon order of Governor; procedure; com m it­
m ent of person to custody of Department of H um an 
Resources.

U pon  satisfactory ev idence be ing  o f fe red  lo the  G overnor, showing 
reasonable  g ro u n d s  lo believe that a person  convicted ol a capital o f ien se  
has becom e insane  subsequen t to his co in  iction. the  ( iovernor  m a v . in his 
d iscretion, have ihe convicted pe rson  ex am in ed  bv such expert  phvsicians 
as the  G o v e rn o r  may choose, the  cost o f  the  exam ination  to be paid  In the 
G o v ern o r  ou t o f  the  con tingen t  fu n d . It shall he the  responsibility of the  
G o v e rn o r  to cause the physicians to receive written instructions which 
plainlv set fo rth  the  legal defin itions  o f i n s a r  ■' as recognized hv the  laws 
of this state. T h e  p ln  sicians shall, a l t e r  m ak in g  the necessary exam ination  
of ihe  conv icted person , rep o r t  in w riting  to the  ( iov et no r  w bet hei o r  not 
reasonab le  g ro u n d s  exist to raise an  issue that the person  is insane  u n d e r  
ihe .standards previouslv specified to them  hv the G o v e rn o t .  T h e  
G o v ern o r  mav. il he  d e te rm in e s  that the  lonv ic ted  person has becom e 
insane, have the  pow er ol com m itt ing  him to the ctisiodv of the  D e p a r t ­
ment of H u m a n  Resources until his sanitv has been res tored  ot d e te r ­
m in ed  to be res to red  as p rov ided  bv law. (Ga. I. I!HI‘5. p. 77. $ If: Penal 
C ode  HI 10. § 107 1; C o d e  IlKW. g ‘J7-LMil)‘J: Ga. I.. I0G0. p. RSS. § I.)

Set

hv")
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18-3913. Wild flowers protected — Amended list — Duty of p a rk s  
departm ent. — iai In order to further protect native wild flowers and 
shrubs from needless destruction and waste, the parks department may, 
after investigation and public hearings and in accordance with the provi­
sions of this act. establish and amend a list of wild flowers and shrubs in 
addition to those listed in section 1 (3) IS 18-3911(31) of this act. The provi­
sions of this act will then apply to such "established” or "amended” list.

<b> In determining additions to the list of wild flowers set forth herein, 
the parks department may take into consideration:

(1) The laws and regulations of the United States and other states. 
(21 The effect on the scenic beauty of public roads and public land.
(3) The necessity to preserve and protect native plants whenever it ap­

pears that they might possibly become extinct. [I.C., § 18-3913, as added by 
1972, ch. 336' § 1, p. 844.]'

C om p iler's n o tes. A former section , which  
comprised S.L. 1967, ch. 430, S 3. p. 1415. 
was repealed by S.L. 1971, ch. 143, $ 5, effec­
tive January 1. 1972, and the present section

added by S.L. 1972, ch. 336. it 1 in the sam e  
words as the section prior to its repeal.

The words "this act" refer to SS 18-3911 — 
18-3914.

18-3914. Violation a misdemeanor. — A violation of this chapter and 
regulations authorized by this act is a misdemeanor. [I.C., § 18-3914, as 
added by 1972. ch. 336. § 1. p. 844.]

C om p iler ’s  n otes. A former section, which 
comprised S.L 1967. ch. 430. it 4. p. 1415. 
was repealed by S.L. 1971. ch. 143, S 5. effec­
tive January I. 1972. and the present section

added by S.L. 1972, ch. 336, 5 1 in the sam e  
words as the section prior to its repeal.

The words "this act" refer to SS 18-3911 —  
18-3914.

CHAPTER 40 
HOMICIDE

SECTION.
18-4001. Murder defined.
18-4002. Express and implied malice. 
18-4003. Degrees of murder.
18-4004. Punishm ent for murder 
18-4005. Petit treason abolished.
18-1006. M anslaughter defined.
18-4007. Punishment for m anslaughter. 
18-4008, Death must occur when.
18-4009. Justifiable hom icide by any per­

son

SECTION.

18-4010.
18-4011.
18-4012.
18-4013.

18-4014

18-4015.

Fear not sufficient justification .
Justifiable homicide by officer.
Excusable homicide.
Discharge of defendant when ho­

micide justifiable or excu s­
able.

Adm inistering poison w ith intent 
to kill.

Assault with intent to murder.

18-4001, Murder defined. — Murder is the unlawful killing of a 
human being with malice aforethought or the intentional application of 
torture to a human being, which results in the death of a human being. 
Torture is the intentional infliction of extreme and prolonged pain \v »th the 
■ntent to cause suffering. It shall also be torture to inflict on a human being
o.xtreme and prolonged acts of brutality irrespective of proof of intent to 
CuUse suffering. The death of a human being caused by such torture is 
^Urder irrespective of proof of specific intent to kill; torture causing death
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shall he deemed the equivalent of intent to kill. 11.(' . $ 18-4001. „*_? added 
by 1972, ch. 336, § 1, p. 844; am. 1977, ch. 154. $ 1. p. 390

C o m p iler 's  n o te s . A former section, which 
comprised Or & I’ 1864, S 15; R S., R.C., & 
C L., it 6560; C S  , 5 8209; I.C.A., S 17-1101, 
w as repealed by S.L 1971, ch. 143, It 5. effec­
tive January 1. 1972. and the present section  
added by S.L. 1972. ch. 336. ii 1 in the sam e  
words as the section prior to its repeal.

Section 14 of S.L. 1972, ch. 336 declared an 
em ergency and provided that the act should 
take effect on and after April I. 1972 

Section 2 of S.L. 1977, ch. 154 is compiled 
as 5 18-4003.

C ross ref. Homicide caused by placing ob­
struction on railroad truck is murder, 
ii 18-6011.

Homicide caused by stealing of car parts is 
murder. $ 18-6007.

Juvenile  charged with murder, when pro­
ceeded against as adult, ii 16-1806A.

S ec . to  se c . ref. This section is referred to 
in ii 18-7S03.

C ited  in: S tate  v. Foley, 95 Idaho 222. 5(16 
P.2d 119 il9 7 3 i;  S tate v. Aragon, 107 Idaho 
358, 690 P.2d 293 119841; State v. Pennell, 
ICS Idaho 669. 701 P.2d 289 <Ct. App. 19851; 
State v. M errifieid, 109 Idaho 11, 704 P ? d  
343 (Ct. App. 19851; Sivak v. S tate , — Idaho 
—. 731 P.2d 192 119861; State v. Sim ons. — 
Idaho — . 731 P.2d 797 (Ct. App. 19871.

A n a l y s is

Cross-exam ination.
Double jeopardy.
Dual juries.
E lem ents o f  offense.
Evidence.
— Confession.
—M alice aforethought.
—Photographs.
— Sufficiency of.
Included offense.
Instructions to jury.
Intent.
Intoxication as defense.
O pening statem ent.
Prem editation.
Prosecutor's comments.
Punishm ent.
San ity  of defendant.
Solicitation of attem pted murder.
Sufficiency o f charge.
Sufficiency o f indictment.

C ro ss-E x a m in a tio n .
Where the defense, on cross-exam ination, 

attem pted to elicit from police officer testi­
mony that h is true motive in te llin g  w itness  
not lo d iscuss case with others w as to prevent 
disclosure o f w itness having failed polygraph 
tests, the trial court properly lim ited the

cross-ex.im ination in order t*> pre - - -  . in ­
troduction o f potentia lly  pre - c  • .. poly­
graph inform ation; the court ga^r : c-rtense
considerable latitude in its  a t te —^t - esrab- 
lish that the w itn ess had c h a r .g -c  - i s  sta te ­
m ents because o f police accusa* . :<n- in a t  he 
was ly ing, and no prejudice w as -m own State  
v. W heeler. 109 Idaho 795. 711 P _ ;  741 <Ct 
App. 1985i.

D o u b le  J e o p a r d y .
G iving the double jeo p a rd - sta tu te  

5 18-301. its broadest possib le a p t. a;:un . it 
is not a bar to the present p — Se-c-t.or, for 
robbery because both the r e e o r n i send the  
murder did not arise out o f  th-: sacrne act or 
oinissian; the act o f tak ing  p r  —- > ;m  the 
deceased by m eans or force or i-r±r « i s  sep a­
rate from the act o f tiring tr.~ a n  w hich  
killed hint, defendant's compact..:.: h a v in g  
flagged the deceased to a -to e . t'-r.-ndar.t was 
handed deceased's w allet a fter  came tig  their  
ear and. hearing a shot and n c x tr -n g . w as 
told to go home. S la te  v Ha: *r Inaho 6-3.
383 P. 2d 602 119631.

It is  clear from the form er s ta t  a-:. — d e fin i­
tions tn a l m urder and robber? a .--  s e p a r a f . 
distinct and independent cr — n-rciher a  
the "same offense” as th e  or.re - « t m in  th e  
constitutional provision aga.*_?t o - t . e  jeo p ­
ardy. and prosecution for or.-- t  r e :  bar a
subsequent prosecuction on t r -  .ta r  ->n th a t  
ground. S tate v. H all. 8 6  Idar.- •: ;.r> P 2d
602 <19631.

It is obvi >us. from the detun e •. t f  robbery  
in $ 18-6501. that th e  m u t > "  r  r m a i/m  
did not purport to charge d e d e tt.-r j: w ith  une 
crim e o f robbery, ana tt » t ; .n sctrt.::en t tor  
that purpose; therefore. deiVtustintt a fter  a c ­
quittal on the charge o f m u r tr r  urea not e n t i ­
tled lo an instruction '.ha: th e  —. t c e r y  -=us 
the sam e olfense as that :■ c  - he r.ad
been previously charged c - : .g -  < H ali. 66  
Idaho 63, 383 P.2d 6(r2 ■ 1 —

D u al J u r ie s .
W here the trial .judge wa.= ta  tr  . _ -  and rne- 

ticulous in h is conduct or . r ~  r-eiore du a l 
juries and there w as rto i-iia u u m :~ w h a tso ­
ever that the dual jury pr-or-re.'r r~ u h e< t :n 
any unfairness, prejudice .<* • • at -.n o f de­
fendant's constitution.-.: ngf-Pr tb e r r  was r.o 
errov in using a diml jury ;*.■ - u _ ~ -  in  tr y in g  
; w i  co-defendants for n c r o e -  — .a:e v E--: -r,. 
109 Idaho 616. 710 P  g-d 5 _ - P ? f  : e r  de­
nied. — L' S — . 1(16 S  f t  — m P L E.t 2d  
704 11986'.

The trial court did not > f  th e  de-.en- 
dant of due process by . r- — ■ n g  him. w .th  
his codefendant and a-;:.-' , j r ; e
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c  i S GSIi'J: C.S., 8211: I.C.A.. 5 17-1103: its repeal
S.L. th . 21, i  1. p 41; am. S I ..  Section ! o l'S L . 1977. ch. 154 is com piled  

•■*(59. ch. 248, < 1. p 779. was repealed by as > ls-1001
'  !<)7 i c |) | 4 ,j 5 5 effective 4 a mi.irv 1 . C ross re/. .Jury lo llnd degree o f crim e.
■( | 2, and the present section added by S I .  J 19-2911

*!•«

judgm ent o f acquittal State v Rodriquez, Trial court hud no other a lternative th a n  to
106 Idaho 90. 674 P.2d 1029 iCt. App. 1983*. llnd the defendant guilty  o f w ilful, deliberate.

and premeditated killing with m alice afore- 
P rem ed ita tio n . thought in view of the defendant's act o f  de-

Premeditation is not an essential elem ent liberately opening up a pocket knife, next
o f crim e of assault with intent to commit cutting the victim's throat and then hacking
murder. State v. Buchanan. 79 Idaho 965. and cutting until he had killed the deceased
252 P.2d 524 1 19 5 3 1. and expended h im self and the im position of

the death sentence under the circum stances 
U se o f  D ea d ly  W eapon. wa s not an abuse of discretion by the trial

Ir. a murder prosecution, because of the use ,.ourt under such facts and circum stances,
to which knife of defendant was put and re- State v Snowden, 79 Idaho 266. 913 P .2d 706
su its o f this use. it w ill be classified as a 1 1957•
deadly weapon and therefore it is to be con- Where a defendant uses a deadly weapon
eluded that there was both express and im- against the person of another in a deadly and
plied m alice on behalf of defendant immedi- dangerous manner, the elem ent of m alice
atelv prior to the tim e he took the life o f  the may be presumed, such a presumption may
deceased. State v. Snowden, 79 Idaho 266. he rebutted. State v. Rodriquez. 106 Idaho 30,
319 P.2d 706 (19571. 674 P 2d 1029 'Ct. App. 19831.

18-4003. Decrees of murder. — 'ai All murder which is perpetrated 
by means of po. m . or lying in wait, or torture, when torture is inflicted 
with the intent to cause suffering, to execute vengeance, to extort some­
thing from the victim, or to satisfy some sadistic inclination, or which is 
perpetrated by any kind of wilful, deliberate and premeditated killing is 
murder of the first degree.

(b) Any murder of any p .'ace officer, executive officer, officer of the court, 
fireman, judicial officer or prosecuting attorney who was acting in the 
lawful discharge of an official duty, and was known or should have been 
known by the perpetrator of the murder to be an officer so acting, shall be 
murder of the first degree.

(cl Any murder committed by a person under a sentence for murder of 
the first or second degree, including such persons on parole or probation 
from such sentence, shall be murder of the first degree.

Id' Any murder committed in the perpetration of, or attempt to perpe­
trate. arson, rape, robbery, burglary, kidnapping or mayhem is murder of 
the first degree.

(ei Any murder committed by a person incarcerated in a penal institu­
tion upon a person employed by the penal institution, another inmate of the 
penal institution or a visitor to the penal institution shnll be murder of the 
first degree.

<f> Any murder committed by a person while escaping or attempting to 
escape from a penal institution is murder of the first degree.

'g 1 All other kinds of murder are of the second degree. II.C., S 18-4003, 
as added by 1972, ch. 338, S 1. p. 844: am. 1973. ch 276. S 1, p. 588: am. 
*977, ch. 154, S 2. p. 390.1

C o m p ile r 's  n o te s . A former section, which 1972, ch 336 ,5  I restored the subject m atter  
"aiprised C’r. Ai I’. 1864. S 17. R S.. R .l\. & contained in tin- -eelion as il existed prior to
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om itting to find degree or nature of crime, 
reassem bling jury after discharge for purpose 
of. 66 A.L.R. 557.

Entrapm ent to attem pt to commit murder. 
66 A.L.R. 504: 86 A.L.R. 263.

Intoxication as affecting deliberation and 
prem editation. 79 A.L.R. 904.

Arson, necessity  of intent to kill to bring 
death resu lting from, w ithin statute making  
homicide in perpetration of felony murder in 
first degree. 87 A.L.R. 414

Instruction as to lesser degree nf crime, 
duty o f court as to, where statute fixes degree 
o f hom icide in perpetration of felonv. 21 
A.L.R. 628: 27 A.L.R. 1097: 102 A.L.R. 1019.

Escape from scene o f crime, homicide by 
com panion of defendant while attem pting to 
m ake, a s  murder in first degree. 108 A.L.R. 
847.

Instructions, applying rule o f reasonable 
doubt as to intent or m alice as curing error in 
instruction placing burden o f proof upon de­
fendant in that regard 120 A.L.R. 610.

Inference o f  intent to kill where k illing  is 
by blow without weapon. 22 A.L.R.2d 854.

Pregnancy as elem ent o f offense of attempt 
to procure a m iscarriage or o f homicide predi­
cated in such attem pt. 46 A.L.R.2d 1393.

U se o f set gun. trap, or sim ilar device on 
defendant's own property. 47 A.L.R.3d 646.

Homicide as affected by tim e elapsing be­
tween wound and death. 60 A.L.R.3d 1316.

Intoxicating liquor, crim inal responsibility  
of one unlaw fully furnishing, for death re­
su ltin g  from its use. 82 A.L.R.3d 589.

Spout,e'o conlession of adultery as affecting  
degree of hom icide involved in k illin g  spouse 
or his or her paramour. 93 A.L.R.3d 925.

18-4004. Punishm ent for m urder. — Subject to the provisions of 
19-2515. Idaho Code, every person guilty of murder of the first degree shall 
be punished by death or by imprisonment for life, provided that whenever 
the court shall impose a sentence of life imprisonment, the court shall set 
forth in its judgment and sentence a minimum period of confinement of not 
less than ten (10) years during which period of confinement the offender 
shall not be eligible for parole or discharge or credit or reduction of sen­
tence for good conduct, except for meritorious service. Every person guilty 
of murder of the second degree is punishable by imprisonment not less than 
ten (10) years and the imprisonment may extend to life. [I.C., § 18-4004, as 
added by 1972. ch. 336, s 1, p. 844; am. 1973. ch, 276, S 2, p. 588; am. 1977, 
ch. 154. § 3. p. 390; am. 1986, ch. 232. § 2, p. 638.]

C o m p iler ’s n o te s . A former section, which 
comprised Cr. & P 1864. f 17: R.S.. & R.C., 
* 6563; am. S.L. 1911. ch 68. * I, p 190: 
rc-en. C.L.. S 6563; C.S.. § 8212: I.C.A., 
' 17-1104, w as repealed by S.L. 1971. ch. 
'•13, S 5, effective January 1. 1972. and the 
present section added by S.L. 1972. ch. 336, 
: 1 restored the subject matter contained in 
the section as it existed prior to its repeal 

Section 3 of S.L. 1986, ch. 232 is compiled 
as S 19-2513.

Section 6 o f S.L. 1986, ch. 232 read: "This 
•*ct shall be in full force and effect on and 

ter February 1, 1987, and the am endm ents 
•o this act shall apply only to those persons 

* shall commit an olfense on or after Keh- 
rLur>’ 1- 1987. and are not intended lo repeal 

amend those provisions o f the Code which 
Persons com m itting an otfense prior 

ruary 1. 19.87, which provisions shall 
r̂ llnu ': 10 apply, and further that amend- 

nts in th is act are not intended to repeal or 
•sections

29-252(11 ’•«le

19-252(1. I9-2520A.
or 29-25291). Idaho

Section 8 o f S.L. 1977, ch. 154 declared an 
em ergency. Approved March 28. 1977.

T itle  o f  1986 A ct. Section 1 of S.L. 1986. 
ch. 232 rend: "This act shall be known as the 
’Unified Sentencing Act o f 1986.’"

C ited in: S ta le  v De La Pag. 106 Idaho 
924. 684 P .2d 326 (Ct. App. 1984►; Lindquist 
v. Gardner. 770 F.2d 876 19th Cir. 19851: 
State v. N ellsch . 110 Idaho 594, 716 P.2d 
1366 (Ct. App. 1986(; S tate v. M artinez, —  
Idaho 723 P.2d 825 H 986i.

A n a l y s i s

Certainty o f verdict.
C onstitutionality.
Death penally.
Discretion of trial court.
Due process.
Effect on capacity o f jurors.
Indeterm inate life sentence  
Instructions tn jury.
Parole e lig ib ility  
Right to jury 
Sentence  
- Excessive.



DIVISION III. CODE OF CRIMINAL PROCEDURE OF 1963

Title P aragraph
I. General P r o v is io n s .......................................................................  10 0 -1

Article
106A. [Child W itn e sse s]  [N ew ] ...................................     106A -1

IV. P ro ceed in g s to  C o m m en ce  P r o s e c u t io n ............................................................11 1 -1
Article
112A. D o m estic  V iolence: Order o f P r o te c t io n ............................  1 1 2 A -1

DIVISION V. SUPPLEMENTARY PR O V ISIO N S
P aragraph

Public or Com m unity S e r v ic e ...................................   2 0 4 a - l
Illinois Law E nforcem ent C om m ission  [R e p e a le d ] .................................................... 2 0 0 -1
Criminal J u stice  Inform ation Ac t . .  ........................................  2 1 0 -1
Habitual Child S ex  O ffen d er  R egistration A c t ..............................................................  221
Pretrial S erv ices    ...............................................      301

MISCELLANEOUS LAWS

P aragraph

Antl-Crlme A dvisory C o u n c il ..................................................................................................... 1 3 0 '
Bill o f  R ights for V ictim s and W itn esses o f V iolent C rim e A c t   1 4 0 '
Privacy o f Child V ictim s o t Criminal Sexual O ffen se s  A c t ...................................
Probation C hallenge P rogram  A c t .............................   1501
Polygraph E xam inations o f  S e x  O ffen se Victim s [ N e w ] ...................................  1 5 5 '
Illinois Uniform C on viction  Inform ation Act [N ew ] .................................................  1 5 0 1

38 11 119-5 CRIMINAL LAW AND PROCEDURE
C o d e  C r i m . P r o c .  § 1 1 9 - 5

DIVISION III. CODE OF CRIMINAL PROCEDURE OF 19*1 

T ITL E V II. PROCEEDINGS AFTER T R IA L

ARTICLE 119. EXECUTION OF SE N T E N C E

119-5. E xecution  o f  death  sentence

§ 119-5. Execution o f  Death Sentence, (a)(1) A defendant sen tenced  to (Ssst-t 
shall be executed by a continuous, intravenous administration o f a lethal quantity ar 
an ultrashort-acting barbiturate in combination with a chem ical paralytic a g en t  
death is pronounced by a licensed physician according to accepted  s ta n d a r d  >’ 
medical practice.

(2) If the execution o f  the sentence o f death as provided in paragraph (I) is UKrt. 
illegal or unconstitutional by a reviewing court o f  com petent jurisdiction — *  
sentence c f  death shall be carried out by electrocution.

(b) In pronouncing the sentence o f death the court shall se t  the date o f  ~>~ 
execution which shall be not less than 60 nor more than 90 d a y s  from the  
sentence is pronounced.

(c) A sentence o f  death shall be executed at the Illinois S ta te  Peniter.oa.—

(d) The warden o f the penitentiary shall supervise such execution  which sha.1 -  
conducted in the presence o f  2 physicians and 6 other w itn e sses  w ho shall certify  ~ -  
execution of the sentence which certification shall be filed w ith the clerk o f  the r .  ic"  
which imposed the sentence.

Amended by P.A. 83-233, § 1, eff. Sept. 8. 1983.
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38 § 119-1 c o d e  o r  c r i m i n a l  p r o c e d u r e
Code Crim. Proc. § 119-1

ARTICLE 119. EXECUTION OF SENTENCE

Sec.

1 ] 0 _ 1  t0  U 9 -4 . R epea led .
11'1-? . E xecu tion  o f death  sen te n c e .

§§ 1 1 9 - 1  to  1 1 9 - 4 .  Repealed by  P.A. 77-2097. § 8-5-1, 
eff. Jan .  1.1973

H is to r ic a l  N o te

T h e s e  s e c t io n s ,  r e l a t i n g  to  t h e  e x e c u ­
tio n  o f  s e n te n c e s ,  w e re  r e p e a l e d  b y  s e c ­
tio n  S—5-1 o f th e  U n if ie d  C o d e  o f  C o r r e c ­
tio n s  ( s e c t io n  tuOS-5-l o f  t h i s  c h a p t e r ) .

F o r  s a v in g s  p ro v is io n s  o f  t h e  U n if ie d  
C o d e  o f  C o r re c tio n s ,  s e e  s e c t io n  l» 0 S -2 -l 
e t  s e q . o f th is  c h a p te r .

T h e  d is p o s i t io n  o f th e  s u b j e c t  m a t t e r  
o f  t h e  re p e a le d  s e c t io n s  i s  a s  fo l lo w s :

F o r m e r  c h . as  P r e s e n t  c h . a*
s e c t io n s  s e c t io n s

119-1 ................................................................. 905-S-3
119-2  ...........................................   10U5-S-0

F o r m e r  c h .  a s  P r e s e n t  ch . 3s
s e c t i o n s  s e c t io n s

1 19-3 .......................    1005-S-7
119-4 ............................................. If lO S -S -5 ttl). (e )

1093-3-1 n

F o r  t h e  d e r iv a t io n  o f  t h e  r e p e a t e d  s e c ­
t io n s .  s e e  P r i o r  L a w s  u n d e r  p a r a l l e l  s e c ­
t i o n s  o f  t h e  U n if ie d  C o d e  o f C o r r e c t io n s .

- \ n  a m e n d m e n t  o f  s e c t io n  119-2 by 
P  A . 7 7 -2 '2 9 . s b l. w a s  e x c i s e d  fro m  
t h a t  A c t  u n d e r  t h e  t e r m s  o f  s e c tio n  
t»7. th e r e o f .  S e e  n o te  u n d e r  c h . 23, {} 
2Sul to  2S07.

§ 1 1 9 - 5 .  Execution of dealh  sentence

fa) A sentence of death shall lie executed by the electrocution of the 
defendant.

(b) Tn pronouncing' the sentence of death the court shall set tiie date 
of the execution which shall be not less than 60 nor more than *40 days 
from the date sentence is pronounced.

(c) A sentence of death pronounced before, on or after the effective 
date of this amendatory Act shall he executed at the Illinois State Peni­
tentiary.

(d) The warden of the penitentiary shall supervise such execution 
which shall he conducted in the presence of 2 physicians and 6 other 
witnesses who shall certify the execution of the sentence which certifi­
cation shall be filed with the clerk of the court which imposed the sen­
tence.
L aw s 196.1, p. 2S36, § 1 1 9 -5 , e f f .  J a n . 1, 1964. A m en d ed  by P .A . 7 6 -4 7 4 . 

§ 1, e f f .  Ju ly  IS. 1969.
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H isto r ic a l  N o te

PROCEEDINGS AFTER TR IA L  38 § 119-5
Code Crim. Proc. § 119-5

A s e n a c te d  in  19*) s u b s e c t io n s  (c )  a n d  
id i  r e a d :

" ( c )  A  s e n te n c e  o f  d e a t h  p ro n o u n c e d  
by a  c o u r t  o f a  c o u n ty  o f  f e w e r  t h a n  1.- 
111111,00(1 i n h a b i t a n t s  s h a l l  b e  e x e c u te d  a t  
th e  I l l in o is  S t a t e  P e n i t e n t i a r y .  A s e n ­
te n c e  o f  d e a t h  p ro n o u n c e d  b y  a  c o u r t  o! 
a  c o u n ty  h a v lr . ir  l.t'OO.lHIO o r  m o re  i n h a b ­
i t a n t s  s h a l l  h e  e x e c u te d  in  th e  c o u n ty  
ja i l  fo r  s u c h  c o u n ty .

" ( d )  T h e  w a r d e n  o f  t h e  p e n i t e n t i a r y ,  
o r  th e  s h e r i f f  o r  a  d e p u ty  s h e r i f f  o f  a  
c o u n ty  h a v in g  l.Oni'.i'nrt o r  m o re  i n h a b i ­
ta n ts .  s h a l l  s u p e r v i s e  s u c h  e x e c u t io n  
w h ich  s h a l l  b e  c o n d u c te d  in  t h e  p re s e n c e  
•d 2 p h y s ic i a n s  a n d  6 o t h e r  w i tn e s s e s  
w ho s h a l l  c e r t i f y  th e  e x e c u t io n  o f  th e  
-e n te n c e  w h ic h  c e r t i f i c a t i o n  s h a l l  be 
filed w i th  t h e  c le r k  o f t h e  c o u r t  w h ic h  
im posed  t h e  s e n t e n c e ."

P .A . 76-474 e l im in a te d  e x e c u t io n s  a t  
th e  C o o k  C o u n ty  ja i l .

P r io r  L a w s :

IL L . 1x27, c. 15$. J 155.
P..L .1S33. p . 20$. S 157.
R .S .1S4S. p. 1S2. 5 lfi7.
L a w s  1S59. p . 17. S 3 .
R .S .1S74. p. 34$, d lv . 14. JJ  I to  5. 
L a w s  1927. p. 400, 5 1.
L a w s  1929, p . 346. J 1.
L a w s  1911. v o l. I. |>. 554. .5 1.
L a w s  1945, p. 0S7, 5 1.
Ill .H ev .S U it.1 9 6 3 , ch . 3$, $$ 713 to  753. 
F o r  th e  t e x t  o f  p r o v is io n s  r e p e a le d  by  

th e  C o d e  o f  C r im in a l  P r o c e d u r e  o f  1963, 
s e e  l ll .H e v .S tu t.1 9 6 3 .

Cross R eferen ces

•"■licence to tlc.iili. set: suction li$ i'- .“—‘4 o f th is  chapter.

Laur R e v ie w  C om m en tar ies

• ’ in c e p t  o f  p u n is h m e n t .  I ’g o  C o n ti .  P u n is h m e n t  v. t r e a t m e n t  in  c u r e  o f 
13 H I.L .R ev . 231, c r im in a l .  1937, 2 J o h n  M a r s h a l l  L .Q . 56"

■al ly  c o rp o ra l  p u n is h m e n ts .  J o s e p h  .1 
(.-Iinpson. 1923. 6 III ,L .Q . 37.

L ib rary  R e fe ren ce s

n m in a l  L a w  C = 1219 . I .L .P .  C r im in a l  L a w  5 951.
J c .  C r im in a l  L a w  ? 2(nil e t  s en .

N otes  o f

' • t e n s i o n  o f  t im e  d u r in g  in s a n i ty  p ro - 
■ -e d in g s  4 

" . a m t y  p ro c e e d in g  3 
ew 5 

ot e x e c u t io n  
in  g e n e r a l  1 
M ie r  s t a y  2

o f e x e c u t io n  in  g e n e r a l
• of e x e c u t io n  o f se n te n c e  w a s  m r -  
m ip o se rl o n  d a t e  o f  a r g u m e n t  on  

•i. fo r  |,|.IV t r i a l ,  f iv e  d a y s  a f t e r  
■•'at o f  n e x t  s u c c e e d in g  te r m  o f 

" " •  ‘ ‘o u r t .  P e o p le  v . W ils o n , 191', 
’ ‘•I '1 N .R .J d  211,

; "  fo rm e r  s e c t io n  719 o f th i s  c h n p -  
" R h  s e n te n c e  p ro n o u n c e d  O c to b e r  

• I,rr>i‘e r ly  p r o v id e d  f o r  e x e c u t io n  
'm Janua ry  lit. i*»j3. where  f i f t h

D ecis io n s

d a y  o f f i r s t  S u p r e m e  C o u r t  t e r m  fo l­
lo w in g  e x p i r a t i o n  o f 50-da.v  p e r io d  w a s  
J a n u a r y  15. P e o p le  v . W ill ia m s , 1943, 
■'l$3 111. 3 1 ',  ail N '.E .2d  45(i, c e r t i o r a r i  d o ­
m e d  fit S .C t.  153. 321 C .S . 762. $S L .E d . 
1U59.

It w a s  e r r o r  lo  fix  t i ie  t im e  a t  m o re  
th a n  25 d a y s  f ro m  th e  d a y  o f  th e  s e n ­
te n c e . W a l la c e  v. P e o p le . l$9t'., 159 III. 
146. 12 N .H . 771.

It w a s  e r r o r  to  o l d e r  d e a t h  p e n a l ty  to  
b e  e x e c u te d  b e fo re  t e n th  d a y  o f te r m  o f  
.S u p re m e  C o u r t  n e x t  fo llo w in g . W h ile  v. 
P e o p le . 1 $76. SI 111. 333.

2, T im e  o f e x e c u t io n  a f t e r  s t a y

W h e r e  th e  j u r y  ro u n d  t h a t  a  d e f e n d a n t ' 
c o n v ic te d  o f a  c a p i t a l  c r im e  w a s  s a n e ,  
t i le  t r i a l  c o u r t ,  h a v in g  s ta y e d  e x e c u t io n  
o f  s e n te n c e ,  s h o u ld  im m e d ia te ly  fix  t h e

11



C R I M I N A L  L A W  A N D  P R O C E D U R E38 II 1005-8-4
Unified Corr.Code § 5 -8 -4

Jnl was sentenced 10 impose consecutive sentences 
not exceeding twice minimum authorised for mur­
der despite this paragraph having been amended 
during course o f prosecution, as defendant was 
entitled to sentencing in accordance with version 
o f this paragraph most favorable to him. People 
v. Hillcnbrand. App 3 Dist 1986, 100 III Dec. 
620. 146 III.App.3d 1075. 497 N E 2d 798. appeal 
allowed 106 III.D cc 51, 113 lll.2d 580, 505 N.E. 
2d 357.

43. ---  Review, consecutive sentences
People v. Thomas, 1981, 54 i l l  Dec. 235. 98 

III App.3d 852. 424 N' E.2d 985, ccrlioran denied 
102 S.Ct. 2276 [main volume] 456 U.S. 993, 73 
L Ed.2d 1289

This paragraph governing imposition of consec­
utive sentences requires nothing more than that, 
on review o f record, it is clear that sentencing 
judge was convinced in light o f a ll facts and 
circumstances before him that consecutive term 
was necessary for the p, lection o f the public. 
People v. Peebles. App. I D ist. 1984, 80 III.Dcc. 
427, 125 III.App.3d 213, 465 N E.2d 539.

Conclusion, if  any, in sentencing defendant to 
consecutive •:rms o f imprisonment that ulleged 
accomplice’s uncontradicted testimony that he 
and defendant had participated in prior burglary, 
which did not result in conviction o f record, was 
true was not reversible error where court on three 
occasions referred to alleged accomplice's credibil­
ity  as questionable during sentencing hearing prior 
to remand for resentencing and was thus shown to 
understand importance o f determining alleged ac­
complice's credibility. People v. Walker, 1983. 69 
111. Dec. 748, 113 Ill.App.3d 1074, 448 N.E.2d 
208. certiorari denied 104 S.Ct. 1297, 465 U.S. 
1031. 79 LEd.2d 697.

45. Credit for time previously served
Defendant, who was sentenced for offenve* 

committed while on parole fo r armed rcfcberv 
conviction, with the new sentence lo  be served 
consecutively with armed robbery sentence **'• 
not entitled to "good time” cred it toward rriease 
dale on new sentence for a ll tim e served in euvti>- 
dy from original custody date on armed robbery 
conviction, as this paragraph a llow s an aw ard c f  
"good time" only from date o f imprisonment co  
the consecutive sentence, and not before Cornes 
v Groves, App. 5 Disi.1984. 78 III Dec 6f i r .  i2- 
I I I App 3d 1085. 462 N .E  2d "22 

Where tn a l judge who conducted sen r.avc id i 
hearing stated that defendant w ou ld  be given, cred­
it for a ll time served on the ofTense. wSerner 
awaiting tna l, awaiting hearing on the vuiiadicn 
o r time served in itia lly  as a condition o f  probst- 
lion. defendant was entitled to cred it tow a rd  hn  
sentence o f imprisonment for the time serwei on 
ja i l as a condition o f  probation and deferidanr. 
would also be credited w ith tim e served or. rirufea- 
tion m the cause, because court d id  not e jp r r v s i j 
deny such credit People s Redman. App - 
D ist. 1984. 78 III.D cc 305. 122 II I  App 2«
462 N.E.2d 21.
47. Review

In sentencing phase o f prosecution fo r  -«pe 
deviate sexual assault and attempted a rm ed -to- 
be ry, record, which ind icated th a t tn a l m m - *aic 
informed that in the past fo u r years p r io r  >o 
convictions at issue defendant had beer. c r .n v e e !  
o f four armed robbenes. rape, d t s u t e  wer-im at- 
sau li, and unlaw ful restra int, and that trcu  •-c-ir- 
had been forced :o have defendant fo rcth t’> "  
moved from courtroom at one pem : becuase •<’  Hir 
belligerent behavior, supponed find ing rhat '--.n- 
secutne sentences were necessary to protecr t>tH ii; 
from further crim inal conduct by defendan t re .-  
pie v. Carter. App. I D is t 19.«A. *5 Hi Dec en  
lll.App.3d 1076. 473 N  £  2d 4J4

1005—S—5. Com m itm ent o f  the offender

§ 5-8-5 . Commitment o f  the Offender. Upon rendition o f  ju d gm en t an<er r e ­
nouncement o f a sentence o f periodic imprisonment, im prisonm ent, o r  death , tm- 
court shall commit the offender to the custody o f the sh er iff or to the Department*, t f
Corrections. A sh eriff in executing an order for com m itm ent to  the D e p a r tm e n t :  or
Corrections shall convey such offender to the nearest receiving sta t io n  d e s ig n a te - : 
the Department o f Corrections. The court m ay commit the o ffen d e r  to  th e  casri'>iy  
o f  the Attorney General o f  the United S lates under Section 5 - 6 S  ! - -h e r  a  seru v -tc*  
for a State o ffen se provides that such sentence is to run co n cu rren t ly  » - t r  a 
previous and unexpired federal sentence. The expense o f  c o n v e y in g  "a 
committed by the juvenile court or an offender convicted of a  fe lo n y  s h a l l  be p ane v ;  
the State. The expenses ir all other cases shall be paia b v  the coun ty  r  nr 
committing court.
Amended by P.A. 84-551. § 27, e ff. Sept. 18, 1985.

1 Paragraph 1005-S-fi of this chapter.

P.A 84-551 revised terminology and extended tenets given them, mtttirr.uvrv scc ieS  be c s r r * r r a t
a statute o f lim itations (ch. 110. r 13-214). People v. Ammons. App ! D an  1983. 7d I I I

  377. 120 III.App.3d 855. 45* N  E  2d 103r
Where jail credit indicated tr mei-mcas v a  

Notes of Decisions mesh  with information ic r tzc r i t ta n ir .z . -*
,  fendant's time in custodv p rio r m  sentencing.
6.    Amendment of mittimus linle spcm |n Jai, a l d  nc{ ^  ̂ r a r e t . -  e a ir .u * .

Where, because of apparent clerical errors, de- cd from record, case was p rcper.y remanm-m
fendants' mittimuses d id not correctly reflect sen- c ircu it court o reca lculate _---- - d u
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3 8  f l 1 0 0 5 - 8 - 4  c o d e
U nified Corr. Code § 5 -8 —1
Im p o se d , a m i. a l t e r  J u d g e  r e fu s e d  to  a c -  
e r p t  g u i l ty  p le a ,  w h e n  o l l r  d l 'f e l ld n il l  lle -  
e ln ro il t h a t ,  a l th o u g h  lie  w a s  n o t  g u i l ty ,  
lie  w o u ld  p le a d  g u i l ty  s im p ly  to  m a k e  It 
e a s ie r  o n  h im s e lf ,  s e n t e n e e s  tif  n o t le ss  
t h a n  te n  y e a r s  n o r  m o r e  t h a n  i’ll y e a r s  to  
h e  s e r v e d  c o f is e e u l iv e ly  lo  p r io r  s c n le i iv -  
e s  W ere im p o s e d , d e f e n d a n t s  f a ile d  lo  
s h o w  t h a t  d i s p a r i t y  b e tw e e n  s e n te n e e s  
b a r g a in e d  fo r  a n d  a c t u a l  s e n te n c e s  h a d  
b e en  d u e  to  t r i a l  j u d g e 's  a n d  p r o s e c u ­
t o r 's  p iq u e  a t  h e i tip  p u t  to  t ro u b le  o f 
ju r y  t r i a l .  P e o p le  v. M o rp a n , l!i7:i. H  
II I .A p p .3d 331’. 3P3 N .M .3d 153. a f f i r m e d ,  
r e m a n d e d  w i th  d i r e c t i o n s  5D III.3d 371!. 
319 N .M .3d 7(1-1, on  r e m a n d  39 lll .A p p .3 d  
I (M3, 333 N .M .3d 191.

F a c t s  th a t  fu llo w ltip  J u r y  t r i a l ,  d e fe m l-  
a n t  re c e iv e d  n in e  lo  t e n - y e a r  s e n t e n c e  
fo r  a p p r a v a t e d  b a t t e r y ,  to  r u n  c o n s e c u ­
t iv e ly  to  p re v io u s  s e n t e n c e  fo r  u n r e la te d  
b u r g la r y .  w h ile ,  n f t c r  d e f e n d a n t  p le a d e d  
g u i l ty  to  rn p e  u p o n  th e  b a t t e r y  v ic tim , 
h e  r e c e iv e d  o n ly  th r e e  to  s i . \ - .v e a r  s e n ­
te n c e  fo r  th e  ra p e ,  to  r u n  c o n c u r r e n t ly  
w ith  t h e  b a t t e r y  s e n te n c e ,  d id  n o t  d e m ­
o n s t r a t e  t h a t  t h e  b a t t e r y  s e n te n c e  w a s  
v in d ic t iv e ly  Im p o s e d  to  p u n is h  d e f e n d a n t  
fo r  r e q u e s t i n g  j u r y  t r i a l .  P e o p le  v. H o s- 
s i. 1973. 53 III.3d 13. 391 N .K .2 d  375.

In  a b s e n c e  o f  e v id e n c e  t l in t  d e f e n d a n t  
w a s  p ro m is e d  h is  s e n t e n c e  w o u ld  ru n  
c o n c u r r e n t ly  w i th  o t h e r  p re v io u s ly  im ­
p o s e d  s e n te n c e  if  h e  w o u ld  p le a d  g u i l ty ,  
re c o rd  d id  n o t s h o w  t h a t  d e f e n d a n t  w a s  
g iv e n  a  c o n s e c u t iv e  s e n t e n c e  b y  re a s o n  
o f f a c t  t h a t  h e  d e m a n d e d  a  J u r y  t r i a l .  
P e o p le  v . L a i r s o n .  A p p . 1971, 3lili N.M . 3d 
735.

OF CORRECTIONS
Note 46

-17. R e v ie w

• im- o f  p r im a r y  p u r p o s e s  o f p ro v is io n s  
in th i s  p a r a g r a p h  r e q u i r i n g  t r i a l  judg ,. 
lo  s e t  f o r th  Id s  r e a s o n s  fo r  im p o s in g  a  
p a r t i c u l a r  s e n te n c e  Is to  e n a b l e  r e v ie w ­
in g  c o u r t  to  d e t e r m in e  J u s t  w h a t  w en t 
in  I (i s e n t e n c in g  d e c i s io n  n n d  w h e th e r  It 
Is c o n s i s t e n t  w i th  s t a t u t o r y  o b je c tiv e s .  
P e o p le  V .  l i r e e n .  19MI. 39 il l .  I ic e . 338, g ;j  

III.A p p .3d 982. PM N .M .3d 93U.

P la in t  t h a t  th i s  p a r a g r a p h  re q u i r in g  
Im p o s i t io n  o f  a c o n s e c u t iv e  s e n t e n c e  for 
d e f e n d a n t *  c o n v ic te d  o f  e s c a p e  from  
a d u l t  d iv is io n  w a s  v io la t iv e  o f  e q u a l  p ro ­
te c t io n  b e c a u s e  *i 11103-11—1 o f t h i s  c h a p ­
t e r  f a i le d  lo  r e q u i r e  c o n s e c u t iv e  s e n t e n c ­
in g  f o r  c o n v ic te d  d e f e n d a n t s  found  
g u i l ty  o f  e s c a p in g  f r o m  c u s to d y  w h ile  
a w a i t i n g  s e n t e n c in g  w a s  a  n o n - ju r i s d i c -  
t lo n a l  q u e s t i o n  w h ic h  w a s  w a iv e d  b y  d e -  
f e i id a n l  w h e n  It w a s  n o t  p ro p e r ly  
p r e s e n te d  in  t r i a l  c o u r t  a n d  p r e s e r v e d  
fo r  r e v ie w . P u iq ib - v. N e ls o n ,  1975, 20 
111.App.3d 237. 321 N .M .3d 719.

W h e r e  a g g r e g a t e  m in im u m  p e r io d  of 
d e f e n d a n t 's  s e n t e n c e s  w a s  120 y e a r s  h u t. 
u n d e r  t h i s  p a r a g r a p h ,  a g g r e g a t e  m in i­
m u m  s e n te n c e  c o u ld  n o t  h e  i n u r e  th a n  
tw ic e  t h e  lo w e s t  m in im u m  a u th o r iz e d  
s e n t e n c e  fo r  t h e  m o s t  s e r io u s  fe lo n y  
In v o lv e d , n n d  th e  lo w e s t  m in im u m  s e n ­
te n c e  f o r  s u c h  fe lo n y ,  m u r d e r ,  w a s  11 
y e a r s ,  s e n t e n c e s  w o u ld  h e  v a c a t e d  a n d  
c a u s e  r e m a n d e d  f o r  r e s e n t e n c i n g .  P e o ­
p le  v . M cA fe e . 1971. 23 l l l .A p p .3 d  788. 
33d X .E .2 d  84. a p p e a l  a f t e r  r e m a n d  1 
111.Dec. 727, 12 111.App.3d  9CG, 350 N .E .2 d  
10(19.

1 0 0 5 - 8 - 5 .  Commitment of the offender
§ 5-S-5. Commitment ot’ the Offender. Upon rendition of judg­

ment after pronouncement of a sentence of periodic imprisonment, im­
prisonment, or death, the court shall commit the of fender to the custody 
of the sheriff or to the Department of Corrections. A sheriff in exe­
cuting a mittimus issuing upon a commitment to the Department of 
Corrections shall convey such offender to the nearest receiving station 
designated by the Department of Corrections. The court may commit 
me offender to the custody of the Attorney General of the United 
States under Section 5-S-6 1 when a sentence for a State offense pro­
vides that such sentence is to run concurrently with a previous and 
unexpired federal sentence. The expense of conveying a person com­
mitted by the juvenile court or an offender convicted ol a felony shall he

2 0 2
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C ited: S tate v. Comerford, 484 N .E .2d 993  
(Ind. App. 1985); State v. M onticello D evel­
opers, Inc.. !i l5  N .E .2d 1070 (Ind. 1987);

35-38-4-2. Appeal by state.
State v. W atkins, 515 N.E.2d 1152 (Ind. App. 
1987).

N O T E S TO D E C ISIO N S

A n a l y s i s

Appealable orders.
—Civil proceedings.
Reserved question.

A p p e a la b le  O rders.

—C ivil P ro ceed in g s .
The state  may appeal an adverse ruling  

from an order granted under IC 
3 5 - 3 3 - 5 - 5 ( c ) (  1 ) ,  because proceedings sur­

rounding th e  motion for return of property 
are civil in  nature, and an appeal is not 
lim ited bv th is section. State v. Poxon, 514 
N .E .2d 652  (Ind. App. 1987).

R e se rv e d  Q u estio n .
When a defendant has been acquitted and 

the state  appeals a reserved question o f law, 
only qu estion s of law are considered by the 
Supreme Court. State v. Goodrich. 504  
N.E.2d 1023 (Ind. 1987).

ARTICLE 50
SENTENCES

CHAPTER.
1. G e n e r a l  P r o v i s i o n s , 3 5 - 5 0 - 1 - 2  —

3 5 - 5 - 1 - 4 .
2 .  S e n t e n c e s  f o r  F e l o n i e s , 3 5 - 5 0 - 2 - 1  —

3 5 - 5 0 - 2 - 3 ,  3 5 - 5 0 - 2 - 7  —  3 5 - 5 0 - 2 - 1 0 .

3 .  S e n t e n c e s  f o r  M i s d e m e a n o r s ,

3 5 - 5 0 - 3 - 1 .

5 .  M i s c e l l a n e o u s  P e n a l t i e s , 3 5 - 5 0 - 5 - 3 .
6 .  R e l e a s e  i h o m  I m p r i s o n m e n t  —  G o o d

T im e, 3 5 - 5 0 - 6 - 5 . 5 .

CHAPTER i 
GENERAL PROVISIONS

s e c t i o n .
35-50-1-2. Consecutive  

terms.
and concurrent

s e c t i o n .
35-50-1-3. (Repealed.I 
35-50-1-4. [Repealed, j

35-50-1-1. Authority to sentence.

In d ia n a  L aw  R ev iew . 1983 Survey of 
Crim inal Law and Procedure, 17 Ind. L. Rev. 
115 (1984).

Survey of Recent Developm ents in Crim i­
nal Law and Procedure, 18 Ind. L. Rev. 157 
(1935).

C ited; S tout v. State, 479 N .E .2d 563 (Ind. 
1985*; Ki m vatti v. State, 490 N .E .2d 279  
(Ind. 1986

N O T E S TO D E C ISIO N S

A n a l y s i s

Increase in sentence.
Jury instructions.

In cr e a se  in  S en te n c e .
There was no error in the court's increas­

ing the defendant’s sentence prior to any  
entry being made in the court's record book, 
after the defendant, after hearing the in itial 
sentence, began to use rude and profane 
language toward the judge, since the 
am ended sentence w as not m anifestlv unrea­
sonable in light of the defendant's character  
and num erous prior offenses. Colem an v. 
State, 490 N.E.2d 711 (Ind. 1986).

J u r y  In str u c tio n s .
The court does not err in refusing to 

instruct the jury that the crim e charged is a 
class D felony. It is only necessary to instruct 
the jury un the m atters necessary for them  to 
adequately uniNrstand the case and arrive at 
a fair verdict, ana the fact that the crim e is a 
felony or, specifically, a class D felony is not 
necessary inform ation for the jury. Pursuant 
to this section , fixing the penally and sen ­
tencing th e  defendant is the function of the 
court. W ilder v. State, 498 N.E.2d 1295 (Ind. 
App. 1986).

Though instructions inform ing the jury of 
specific p enalties are irrelevant, instructions  
which relieve the- jury o f any speculation
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about the sentencing procedure and allow the 
jury to concentrate on the guilt or innocence 
of the defendant are permissible. Hatchett v. 
S tate . 503 N.E.2d 398 <Ind. 1987'.

An instruction that. "A person who is 
convicted of a crime by a jury is sentenced by 
a judge. By law the judge m ust hold a 
sentencing hearing in which a w ritten  pre­
sentence report and all m atters in m itigation  
and aggravation are considered. After the  
hearing the judge may have various sentenc­

ing alternatives, including imprisonment 
w ithin  a certain range. That is why these 
instructions do not contain any information 
concerning the p enalties that could he im­
posed upon a conviction," is not misleading 
nor confusing because it im plies defendant 
m ay not be im prisoned if  found guilty and is 
u correct statem ent o f the law. Only the trial 
court has authority to determ ine the proper 
penaltv to be given upon a conviction. W illis 
v. State. 510 N .E .2d 1354 llnd. 19871.

35-50-1-2. Consecutive and concurren t term s. — (a) Except as 
provided in subsection (b>, the court shall determine whether terms of 
imprisonment shall be served concurrently or consecutively.

(b) If, after being arrested for one (1) crime, a person commits another 
crime:

(1) Before the date the person is discharged from probation, parole, or 
a term of imprisonment imposed for the first crime; or
(2) While the person is released:

(A) Upon the person's own recognizance; or
(B) On bond;

the terms of imprisonment for the crimes shall be served consecutively, 
regardless of the order in which the crimes are tried and sentences are 
imposed. [IC 35-50-1-2, as added by Acts 1976, P.L. 148, § 8; 1977, P.L. 340, 
§ 111; P.L.330-1987. S 1.]

A m en d m en ts . The 1987 am endm ent re- llnd. 1985i; S ides v. S tate. 480 N .E .2d 572
wrote former subsection (b) as se t out in the llnd 1985i; Dunfee v. State. 482 N .E .2d 499
bound volum e, adding subdivision (b)(2); and (Ind. App. 1985); S id es v. S tate , 482 N .E.2d
m ade sty listic  changes in subsection (a). 757  ilnd. App. 1985); K uinyalti v. S tate , 490

E ffe c t iv e  D a tes. P.L.330-1987 contained N .E .2d 279 (Ind. 19S6); Sm ith v. S tate . 491
no effective date provision Pursuant to IC N.E.2d 193 (Ind. 1986); Henderson v. S tate ,
1-1-3-3 the amendment became elTective 492 N.E.2d 20 1 Ind. 1986); Patterson v. S tate .
Septem ber 1. 1 98 /. 500 N E 2d u g i  , j nd 1986). Nag>, v S la te

C ited: L ittle  v . S tste, 4 /5  N.E._d 67 / (Ind. ,-n- *t p <\» * . t_ j  * Q0 7 »
1985); Chambers v. State, 478 N .E.2d 1234 o0°  N E'2d 434 ,Ind ' 1 9 b (l'

N O T E S TO  D E C ISIO N S

A n a l y s is

Concurrent sentences.
C onsecutive sentences.
— Improper.
— Proper.
Discretion o f court.
— Considerations.

C o n cu rren t S en ten ces .
W here the trial court wanted to impose 

concurrent sentences for the present crim es 
because defendant was 47 years old and in ill 
health , but, the court imposed consecutive  
sentences after concluding that h is status as 
a parolee made doing so mandatory under 
S 35-50-1-2. the case was remanded lo allow  
the trial court to do what it w anted in the  
first place: Impose concurrent sentences for 
the three present offenses, lo be served  
consecutively to any time to be served for 
vio lating  his out-of-stale parole. Le.Master v. 
State , 498 N.E.2d 1185 (Ind. 1986).

C o n se c u tiv e  S en ten ces.
Consecutive sentences were m andatory un­

der subdivision (b)(2) as it existed prior to the

1987 am endm ent, which rewrote subsection  
ib). where the subsequent crim e was com m it­
ted after conviction and sentence for the prior 
crim e and w hile the defendant was free on 
bond pending appeal. Groff v. S la te . 488  
N.E.2a 711 (Ind. 1986).

W here the defendant com m its a crim e  
w hile on probation from a prior conviction, 
the trial court is w ithout discretion and errs 
in not ordering that the sentences for the  
later convictions be served consecutively  to 
the sentences im posed for the earlier convic­
tions. Bav v. S tate. 489  N .E .2d 1220 <Ind. 
App 1986).

Where a new conviction m ay constitu te  a 
parole violation for which the defendant 
could be returned to prison, this section  
requires that the sen tences for the present 
offenses he served consecutively  to any tim e  
resulting from the parole violation, but th is  
section does not require that each o f  the  
sentences for the present crim es be served  
consecutively to each other, although the  
trial court could find aggravating c ircum ­
stances which outw eigh  any m itigating  cir­
cumstance-' and order consecutive sentence.-
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C o m p iler ’s N o tes . Thu section, providing E ffe c t iv e  D ates. P.L.305-1987, § 43 J u | y 
fur liability for costs, was repealed by 1. 1987.
1* I..305-1987. § 38. For present provisions, 
see 33-19-2-2.

35-50-1-4. [Repealed.]

C o m p ile r ’s  N o tes. This section, concern- was repealed by P.L.5-1986, § 61. effective 
mp disenfranchising of incarcerated convicts, March 4. 1986.

35-50-1-5. Effect of postconviction rem edy on subsequent sentenc- 
ing.

C ited: Linthicum  v. State, 511 N .E .2d 
1026 llnd. 1987).

N O T E S TO D E C ISIO N S

R etro a c tiv ity , should apply only to petitions filed after the
The am ended rule, allowing more severe am endm ent date because o f the potential due 

sentences afler post-conviction remedial ac- process and equal protection issues. Dean v. 
tion, should not apply retroactively, but S late , 499 N .E .2d 185 (Ind. 1986).

CHAPTER 2
SENTENCES FOR FELONIES

SECTION. SECTION.
35-50-2-1. D efinitions. 35-50-2-7.1. H abitual c lass D felony of-
35-50-2-2. Suspension —- Probation. fenders.
35-50-2-2.1. Suspension for adult with juve- 35-50-2-8. H abitual offenders.

nile  record. 35-50-2-9. Death sentences.
35-50-2-3. Murder. 35-50-2-10. H abitual controlled substance of-
35-50-2-7. C lass D felony. fenders.

35-50-2-1. Definitions. — (a) As used in this chapter, "Class D felony 
conviction" means a conviction of a Class D felony in Indiana and a 
conviction, in any other jurisdiction at any time, with respect to which the 
convicted person might have been imprisoned for more than one (1) year. 
However, it does not include a conviction with respect to which the person 
has been pardoned, or a conviction of a Class A misdemeanor under section 
7(b) [35-50-2-7(b)] of this chapter.

(b) As used in this chapter, "felony conviction" means a conviction, in 
any jurisdiction at any time, with respect to which the convicted person 
might have been imprisoned for more than one (1) year. However, it does 
not include a conviction with respect to which the person has been 
pardoned, or a conviction of a Class A misdemeanor under section 7(b) of 
this chapter.

(c) As used in this chapter, "minimum seni ?ce” means:
(1) For murder, thirty (30) years;
(2) For a Class A felony, twenty (20) years;
(3) For a Class B felony, six (6) years;
(4) For a Class C felony, two <2» years; and
(5) For a Class D felony, one il) year.

[IC 35-50-2-1, as added bv Acts 1976, P.L. 148. ii 8; 1977, P.L. 340. ii 114: 
P.L.334-1983, ii 1; P.L.98-19SS. ii 8.1

35-50-1-3. [Repealed.]
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A m endm ents. The 1988 amendment des­
c a le d  the former first paragraph as subsets 

eon lb) and former second paragraph as 
-ubsection tc*: added subspclion tat: divided 
-ubsection ib* into two sentences by substi­
tuting "However" far "but" at the beginning 
ith e  present second sentence and making a 

punctuation change: and added "As used in

this chapter" to the beginning of subsection
to.

E ffectiv e  Dates'. 1M..98-1988 contains no 
effective date provision Pursuant to IC 
t-l-3 -3 . the act rakes effect Ju ly  1. 1988.

C ited: W ashington v. State, 517 N .E .2d 77 
ilnd. 19S7); Stroud v. State. 517 N.E.2d 7S0 
ilnd. 1988i.

N O T E S TO DEC ISIO N S

A n a l y sis

Convictions in other jurisdictions.
—Federal offenses.
Felonv conviction.
-T heft.

C on victions in  O th er  J u r isd ic tio n s .
The classification of crim es as felonies or 

misdemeanors in uther states is not relevant 
for purposes o f estab lish ing a prior felony 
conviction in determ ining habitual criminal 
status in Indiana; therefore, because the 
defendant's prior convictions were hoth f o r  
more than one year im prisonm ent, the slate  
showed sufficient proof that defendant had 
two prior felony convictions as required bv 
the nahitunl offender statute. Galmore v. 
State. 467 N.E.2d 1173 (Ind. 1984 1

Evidence that the defendant had been 
convicted of burglary in another state and 
that he received a sixty-day jail sentence and 
two years probation was insufficient to estab­
lish the defendant's prior conviction for a 
felony, since the evidence did not indicate 
that the defendant could have been impris­
oned for more than one year for the burglary 
conviction. Jones v. S ta le , 485 N .E.2d 627 
'fed. 1985).

A foreign state's classification of an offense 
as a felony or a m isdem eanor is not relevant 
for purposes o f estab lish ing a prior felony 
conviction when determ ining habitual crim i­
nal sta tu s in Indiana. Beach v. Stale, 496 
N.E.2d 43 ilnd. 1986b

A decision that the defendant's prior Ten­
nessee conviction was for a felony was erro­
neous where it was based upon the fact that 
the Tennessee indictm ent stated that defen­
dant "feloniously" possessed burglar tools. 
This is not the test by which Indiana deter­
m ines whether an earlier judgm ent was a 
felony conviction. Cavendish v. S la te . 496 
N .E.2d 46 ilnd. 1986i.

— F ed era l O ffen ses.
Convictions not w ithin  the jurisdiction of 

the Indiana courts are adm issible in u habit­
ual offender determ ination, and this includes 
convictions lo a federal institution when 
former 35-1-1-1 defined "felony" as an offense 
punishable !>v im prisonm ent in the state  
orison. Denton v. S ta le . 496 N.E.2d 576 (Ind. 
19861

F elo n y  C o n v ic tio n .

—T heft.
Although defendant had bargained for and 

received a m inim al sentence for ihe crim e of 
theft under former Burns' 5 10-3039, not­
w ithstanding the language o f "misdemeanor” 
used in the plea bargain and by the trial 
court, he had been convicted of a felony. 
Thus, the trial i-miri did not err in perm itting  
the record o f that conviction to he used in the 
habitua' Tender phase of a later trial. Wolfe 
v. State, "2 N.E.2d 185 ilnd 19871.

35-50-2-2. Suspension — Probation. — tai The court may suspend 
any part of a sentence for a felony, except as provided in this section or in 
section 2.1 (35-50-2-2.11 of this chapter.

(b> With respect to the crimes listed in this subsection, the court may 
suspend only that part of the sentence that is in excess of the minimum 
sentence:

(li The crime committed was a Class A or Class B felony and the 
person has a prior unrelated felony conviction.
12) The crime committed was a Class C felony and less than (7) years 
have elapsed between the date the person was discharged from 
probation, imprisonment, or parole iwhichever is later) for a prior 
unrelated felony conviction and the date the person committed the 
Class C felony for which the person is being sentenced.
(3) The crime committed was a Class I) felony and less than three (3) 
years have elapsed between the date the person was discharged from 
probation, imprisonment, or parole iwhichever is later) for a prior 
unrelated felony conviction and the date the person committed the 
Class D felony for which the person is being sentenced However, the
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court may suspend the minimum sentence for the crime only if the 
court orders home detention under IC 35-38-1-21 instead of the 
minimum sentence specified for the crime under this chapter.
(4» The felony committed was murder • IC 35-42-1-11: battery (IC 
35-42-2-lt with a deadly weapon, kidnapping (1C 35-42-3-21; confine­
ment iIC 35-42-3-3) with a deadly weapon: rape 11C 35-42-4-1) as a 
Class A felony; criminal deviate conduct 'IC 35-42-4-2) as a Class A 
felony; child molesting 'IC 35-42-4-3' as a Class A or Class B felony; 
robbery (IC 35-42-5-1' resulting in serious bodily injury or with a 
deadly weapon; arson iIC 35-43-1-1) for hire or resulting in serious 
bodily injury; burglary <IC 35-43-2-li resulting in serious bodily injury 
or with a deadly weapon: resisting law enforcement (IC 35-44-3-3) with 
a deadly W'eapon; escape (IC 35-44-3-5) with a deadly wreapon; rioting 
(1C 35-45-1-2) with a deadly weapon: dealing in cocaine or a narcotic 
drug (IC 35-48-4-1) as a Class A felony: or dealing in a schedule I, II, or 
III controlled substance <IC 35-48-4-2) if the amount of controlled 
substance involved has an aggregate weight of three (3' grams or more,

(c) Whenever the court suspends a sentence for a felony, it shall place the 
person on probation under IC 35-38-2 for a fixed period to end not later 
than the date the suspended sentence expires.

(d > The minimum sentence for a person convicted of voluntary man­
slaughter may not be suspended unless the court finds at the sentencing 
hearing that the crime was not committed by means of a deadly weapon, 
[IC 35-50-2-2, as added bv Acts 1976, P.L, 148, 5 8; 1977. P.L. 340, § 115; 
1979, P.L. 305, § 1; 1982‘, P.L. 204, $ 39; P.L.334-1983. $ 2; P.L.284-1985. 
$ 3; P.L.211-1986, § 1; P.L.98-1988, S 9.]

A m en d m en ts . The 1988 am endm ent, in 
subsection (b), substituted "the person" for 
"he” in two places in subdivision (2 and in 
two places in the first sentence of subdivision  
(3), and added the second sentence o f subdivi­
sion (3).

E ffec tiv e  D a tes. P .L.98-1988 contains no 
effective date provision. Pursuant to IC

1-1-3-3. the act takes effect July 1, 1988.
Cited: Carter v. State, 467 N .E .2d 694 

(ind. 1984); Lessig v. S tate . 489 N .E .2d 978 
(Ind. App. 1986); Johnson v. State, 490  
N .E.2d 333 (Ind. 1986); W illis v. State, 492 
N .E .2d 45 ilnd. App. 1986>; Stroud v. State, 
517 N .E .2d 780 (Ind. 1988).

N O T E S TO D E C ISIO N S

A n a l y s is

Habitual offenders,
Suspendable sentence.

H a b itu a l O ffen d ers.
This section pertains only to the suspended  

sentences for felonies generally. The statu te  
which permits the trial court to reduce the 
fixed enhancem ent of 30 years upon an 
habitual offender determ ination is 
35-50-2-8(el. M arsillett v. State. 495 N .E .2d 
699 (Ind. 1986i.

S u sp en d a b le  S e n te n c e .
The trial court’s conclusion that u  was

without authority to suspend a defendant's 
sentence where the defendant was charged 
with a class A felony for whicn the sentence  
was suspendable w as in error, and the court's 
com ments to the effect that it lacked such 
authority required remand for resentencing. 
H enning v. State. 477 N .E .2d 547 (Ind. 1985).

Prohation term in sentence for murder 
provided for a 30-yenr prison sentence, and a 
30-yenr prohation term was void since proba­
tion can be imposed only if  a portion of the 
executed sentence is  suspended, and no por­
tion of the 30-year prison sentence could be 
suspended. W illis v. State. 496 N .E .2d 1029 
ilnd. App. 1986i.

C o lla tera l R e fer e n c es . Appeatabiiity of 
order suspending imposition or execution of  
sentence. 51 A.L.R.4th 939.
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35-50-2-2.1. Suspension for adult with juvenile record. — (a)
Except as provided in subsection (b) or section 2 [35-50-2-2] ofthis chapter, 
the court may not suspend a sentence for a felony for a person with a 
juvenile record when:

(1) The juvenile record includes findings that the juvenile acts, if 
committed by an adult, would constitute:

(A) One (1) Class A or Class B felony;
(B) Two (2) Class C or Class D felonies; or
(C) One (1) Class C and one tl> Class D felony; and

(2) Less than three (3) years have elapsed between commission of the 
juvenile acts that would be felonies if committed by an adult and the 
commission of the felony for which the person is being sentenced.

(b) Notwithstanding subsection (a), the court may suspend any part of 
the sentence for a felony, except as provided in section 2 of this chapter, if it 
finds that:

(1) The crime was the result of circumstances unlikely to recur;
(2) The victim of the crime induced or facilitated the offense;
(3) There are substantial grounds tending to excuse or justify the 
crime, though failing to establish a defense; or
(4) The acts in the juvenile record would not be Class A or Class B 
felonies if committed by an adult, and the convicted person is to 
undergo home detention under IC 35-38-1-21 instead of the minimum 
sentence specified for the crime under this chapter. [P.L.284-19S5. 5 4: 
P.L.331-1987, § 1; P.L.98-1988, § 10.]

C o m p iler ’s N o tes. Section 5 of The 1988 am endm ent, in subsection (lit. 
P.L.284-1985. effective Jun e 1, 1985. pro- added subdivision (4) and made related word 
vides: "For purposes o f SECTION 4 o fth is  act changes at the end of subdivisions <2> and <3).
|th is  sectionl, the juvenile record includes E ffe c tiv e  D a tes . P .L .331-1987. S 2, de-
only those adjudications o f delinquency after clared an em ergency. Approved April 21, 
M ay 31, 1985." 1987.

A m en d m en ts. The 1987 am endm ent, in P.L.98-1988 contains no effective dote pro-
the opening clause o f subsection tat. substi- vision. Pursuant to IC 1-1-3-3. the act takes 
tuted "a person" for "an adult." effect Ju ly  1, 1988.

35-50-2-3. M urder. — (at A person who commits murder shall be 
imprisoned for a fixed term of forty (40) years, with not more than twenty 
(20) years added for aggravating circumstances or not more than ten (10) 
years subtracted for mitigating circumstances; in addition, the person may 
be fined not more than ten thousand dollars (810.000).

(b) Notwithstanding subsection (a), a person who was at least sixteen 
(16) years of age at the time the murder was committed may be sentenced 
to death under section 9 135-50-2-9] of this chapter. [IC 35-50-2-3. as added 
by Acts 1976. P.L. 148. 8 8; 1977, P.L. 340, 8 116; P.L.332-1987. $ 1.]

C o m p iler ’s  N o te s . P.L.332-1987. S 3. pro- E ffec tiv e  D a tes . P.L.332-1987 contained
vides: "This act does not apply to a case in no effective date provision. Pursuant to IC
which a dealh  sentence w as imposed before 1-1-3-3, the am endm ent becam e effective
Septem ber 1. 1987." Septem ber 1, 1987.

A m en d m en ts. The 1987 am endm ent sub- C ited: Sm ith v. State, 488 N .E .2d 512 1 Ind.
stitu ted  "The person" for "he" in subsection 19841; Butruin v. S ta le . 469 N .E .2d 1174 
i a > and substituted "a person who was at (Ind. 1984'; McHugh v. S la te . 471 N .E .2d 293
least sixteen t Kii years of age at the time the iInd. 1984>; H icks v. S tate. 474 N .E .2d 987
murder was committed" for " ofth is section a i Ind. 198,7'. 
person who com m its murder" in subsection 
i In
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(d) A person is an habitual class D felony offender if the jury (if the 
hearing is by jury) or the court (if the hearing is to the court alone* finds 
that the state has proved beyond a reasonable doubt that the person had 
accumulated two (2) prior unrelated class D felony convictions

(e) The court shall sentence a person found to be an habitual class D 
felony offender to an additional fixed term of eight (8) years imprisonment 
to be added to the term of imprisonment imposed under section 7 
[35-50-2-7] of this chapter. If the court finds that three (3) years or more 
have elapsed between the date the person was discharged from probation, 
imprisonment, or parole (whichever is later) for the last prior unrelated 
class D felony conviction and the date the person committed the class D 
felony for which the person is being sentenced as an habitual class D felony 
offender, then the court may subtract up to four (4) years from the 
additional fixed term of eight (8) years.

(f) If a reduction of the additional eight (8) year fixed term is authorized 
under subsection (e), the court may also consider the aggravating or 
mitigating circumstances in IC 35-38-1-7 to:

(1) Decide the issue of granting a reduction; or
(2) Determine the number of years, if any, to be subtracted under
subsection (e). [P.L.328-1985. § 1.]

C o m p iler 's  N o tes. Section 3 of imposed and enforced under IC 35-50-2-8 ns if  
P.L.328-1985 provides: "(ai The addition of IC th is act had not been enacted.
35-50-2-7.1 and the amendment of IC "ifat If all o f  the fdonie.- tlmt are relied 
35-50-2-8 by th is act do not affect any: upon for sentencing a person as an habitual

"(Il rights or liab ilities accrued: offender under IC 35-50-2-8 are felon ies that
. (2) penalties incurred; or were com m itted before Septem ber 1. 1985,

(3) proceedings begun; the felonies shall be prosecuted and remain
before Septem ber I, 1985. The rights, liab.li- p l l n , s h n h l e  under I c  35 .50 -2-8 a? i f  this act
t.es. and proceedings are continued and pun- £ , , nnctod -
ishm ents, penalties, or forfeitures shall be

N O TES TO D E C ISIO N S

A p p lic a b ility . before the effective date o f Septem ber 1.
T his section did not apply to a defendant 1985. H ensley  v. S tate . 497 N E.2d 1053 (Ind.

whose class D felonies had heon committed 1986).

35-50-2-8. Habitual offenders. — (a) The state may seek to havft a 
person sentenced as an habitual offender for any felony by alleging, on a 
page separate from the rest of the charging instrument, that the person has 
accumulated two (2) prior unrelated felony convictions.

(b) After he has been convicted and sentenced for a felony committed 
after sentencing for a prior unrelated felony conviction, a person has 
accumulated two (2) prior unrelated felony convictions. However, a 
conviction does not count for purposes of this subsection if:

(1) It has been set aside; or
(2) It is one for which the person has been pardoned.
(c) If the person was convicted of the felony in a jury trial, the jury shall 

reconvene for the sentencing hearing. If the trial was to the court or the 
judgment was entered on a guilty plea, the court alone shall conduct the 
sentencing hearing under IC 35-38-1-3.

(d) A person is an habitual offender if the jury < if the hearing is by jury) 
or the court (if the hearing is to the court alone) finds that (lie state has 
proved beyond a reasonable doubt that the person had accumulated two (2* 
prior unrelated felony convictions.

<e) The court shall sentence a person found to he an habitual criminal to 
an additional fixed term of thirty i30> years imprisonment to he added to 
the term of imprisonment imposed under section 3. 4. 5. (>. or 7 I.T.r>-5()-2-.,>.



35-50-2-4, 35-50-2-5. 35-50-2-0 or 35-50-2-71 of this chapter. If the court 
finds that ten (lOi years or more have elapsed between the date the person 
was discharged from prohation. imprisonment, or parole (whichever is 
lateri for the last prior unrelated felony conviction and the date he 
committed the felony for which he is being sentenced as an habitual 
offender, then the court may subtract up to twenty-five (25> years from the 
additional fixed term of thirty (30) years. If at least one (1) of the offenses 
relied upon to establish that the person has accumulated two (2) prior 
unrelated felonies is a class D felony, then the court may subtract up to ten
(10) years from the additional fixed term of thirty (30) years. If the felony 
for which the person is being sentenced is a class D felony, then the court 
may subtract up to twenty (20) years from the additional fixed term of 
thirty (30) years.

(ft Notwithstanding the court's authority to reduce the additional fixed 
term of thirty (30) years imprisonment under subsection (e), if a person is 
found to be an habitual offender under this section, the court shall sentence 
the person to an additional fixed term of at least five (5) years imprison­
ment to be added to the term of imprisonment imposed under section 3, 4, 5, 
6, or 7 of this chapter.

(g) If a reduction of the additional thirty (30) year fixed term is 
authorized under subsection (e), the court may also consider the aggravat­
ing or mitigating circumstances in IC 35-38-1-7 to:

(1) Decide the issue of granting a reduction; or
(2) Determine the number of years, if any, to be subtracted under
subsection (e).
(h) A person may not be sentenced as an habitual offender under this 

section if all of the felonies relied upon for sentencing the person as an 
habitual offender are class D felonies. IIC 35-50-2-S, as added by Acts 1976, 
P.L. 148, § 8; 1977, P.L. 340. § 121; 1980. P.L. 210, § 1; P.L.335-1983, § 1; 
P.L.328-1985, § 2.]
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C o m p ile r ’s N o tes . Section 3 of  
P.L.328-1985 provides: "(at The addition o flC  
35-50-2-7.1 and the am endm ent o f IC 
35-50-2-8 by th is act do not affect any:

"i l l  rights or liab ilities accrued:
"(21 penalties incurred; or 
"(3) proceedings begun: 

before Septem ber 1. 1985. The rights, liab ili­
ties. and proceedings are continued and pun­
ishm ents. penalties, or forfeitures shall be 
imposed and enforced under IC 35-50-2-8 as if 
this act had not been enacted.

"(b( If all o f the felonies that are relied  
upon for sentencing a person as an habitual 
offender under IC 35-50-2-8 are felonies that 
were com mitted before Septem ber 1, 1985, 
the felonies shall be prosecuted and remain  

unishable under IC 35-50-2-8 as if  this act 
ad not been enacted.”
C ited: Galmore v. S tate . -167 N .E .2d 1173 

(Ind. 1984i; Sm ith v. State. 468 N,E.2d 512 
4nd. 1984c Connell v. S tale . 470 N .E .2d 701 
(Ind. 198 4 1; D avis v. S tate. 472 N .E .2d 922  
ilnd. 1985'; Sm ith v. State, 475 N .E .2d 1139

ilnd. 1985i; Coppock v. S ta te . 480 N .E .2d 941  
(Ind. 1985 1; Richardson v. S tate , 481 N .E .2d 
1310 ilnd. 19851; Woodson v. S tate, 483  
N .E .2d 62 ilnd. 1985); Jackson v. S tate , 483  
N .E .2d 1374 llnd. 1985); F oster v. S tate . 484  
N .E .2d 965 (Ind. 19851; M artin v. S tate , 488  
N .E .2d 1160 (Ind. App. 1986); Gibson v. 
State, 490 N £.2d 297 (Ind. 1986); Turpin v. 
S la te , 490 N.E.2d 1109 ilnd. 1986); A shley v. 
State . 493 N.E.2d 768 (Ind. 1986); G illiam  v. 
State , 494 N E.2d 319 ilnd. 1986i; W endling  
v. State, 495 N .E .2d 192 (Ind. 1986); Gipson 
v. State. 495 N.E.2d 722  (Ind. 1986); 
C avendish v. S tate, 496 N .E .2d 46 (Ind.
1986); B lue v. S tate , 504 N .E .2d 583 (Ind.
1987); Carter v. S tate , 505 N .E .2d 798 (Ind. 
1987); Hutcherson v. S tate . 507 N .E .2d 969  
llnd. 1987); DufTv. State, 508  N .E .2d 17 (Ind. 
1987); V axter v, S tate , SOS N .E .2d 809 (Ind. 
1987': Taylor v. S la te , 511 N .E  2d 1036 (Ind. 
1987i; Criss v. State, 512 N .E .2d 858 llnd. 
1987i; W ashington v. S tate , 517 N .E .2d 77  
(Ind. 19871.



tions is mere surplusage. Wilson v. State. 511 
N .E .2d 1014 ilnd. 19S7i.

35-50-2-9. Death sentences. — (a) The state may seek a death 
sentence for murder by alleging, on a page separate from the rest of the 
charging instrument, the existence of at least one til  of the aggravating 
circumstances listed in subsection (b). In the sentencing hearing after a 
person is convicted of murder, the state must prove beyond a reasonable 
doubt the existence of at least one (1) of the aggravating circumstances 
alleged.

(b> The aggravating circumstances are as follows:
(1) The defendant committed the murder by intentionally killing the 
victim while committing or attempting to commit arson, burglary, 
child molesting, criminal deviate conduct, kidnapping, rape, or rob­
bery.
(2) The defendant committed the murder by the unlawful detonation of 
an explosive with intent to injure person or damage property.
(3) The defendant committed the murder by lying in wait.
(4) The defendant who committed the murder was hired to kill.
(5) The defendant committed the murder bv hiring another person to 
kill.
(6) The victim of the murder was a corrections employee, fireman, 
judge, or law enforcement officer, and either:

(A) The victim was acting in the course of duty; or
(B) The murder was motivated by an act the victim performed while 
acting in the course of duty.

(7) The defendant has been convicted of another murder.
(8) The defendant has committed another murder, at any time, 
regardless of whether the defendant has been convicted of that other 
murder.
(9) The defendant was under a sentence of life imprisonment at the 
time of the murder.
(10) The defendant was serving a term of imprisonment and on the 
date of the murder the defendant had twenty (20» or more years 
remaining to be served before the earliest possible release date as 
defined by IC 35-38.
(11) The defendant dismembered the victim.
(12) The victim of the murder was less than twelve 1 12) years of age.

(c) The mitigating circumstances that may be considered under this
section are as follows:

(1) The defendant has no significant history of prior criminal conduct.
(2) The defendant was under the influence of extreme mental or 
emotional disturbance when the murder was committed.
(3) The victim was a participant in, or consented to, the defendant’s 
conduct.
(4) The defendant was an accomplice in a murder committed by 
another person, and the defendant’s participation was relatively minor.
(5) The defendant acted under the substantial dominaiion of another 
person.
(6) The defendant’s capacity to appreciate the criminality of the 
defendant’s conduct or to conform that conduct to the requirements of 
law was substantially impaired as a result of mental disease or defect 
or of inioxication.
(7» The defendant was less than eighteen (18> years of age at the time 
the murder was committed.
(8> Any other circumstances appropriate for consideration, 

i d » If the defendant was convicted of murder in a jury trial, the jury shall 
reconvene for the sentencing hearing. If the trial was to the court, or the
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judgment was entered on a guilty plea, the court alone shall conduct the 
sentencing hearing. The jury or the court may consider all the evidence 
introduced at the trial stage of the proceedings, together with new evidence 
presented at the sentencing hearing. The defendant may present any 
additional evidence relevant to:

(1> The aggravating circumstances alleged; or
(2) Any of the mitigating circumstances listed in subsection <c).

(e) If the hearing is by jury, the jury shall recommend to the court 
whether the death penaltv should be imposed. The jury may recommend 
the death penalty only il' it finds:

(1) That the state has proved beyond a reasonable doubt that at least 
one (1) of the aggravating circumstances exists; and
(2) That any mitigating circumstances tha t exist are outweighed by 
the aggravating circumstance or circumstances.

The court shall make the final determination of the sentence, after 
considering the jury’s recommendation, and the sentence shall be based on 
the same standards that the jury was required to consider. The court is not 
bound by the jury's recommendation.

(f) If a jury is unable to agree on a sentence recommendation after 
reasonable deliberations, the court shall discharge the jury and proceed as 
if the hearing had been to the court alone.

(g) If the hearing is to the court alone, the court shall sentence the 
defendant to death only if it finds:

(1) That the state has proved beyond a reasonable doubt that at least 
one (1) of the aggravating circumstances exists; and
(2) That any mitigating circumstances that exist are outweighed by 
the aggravating circumstance or circumstances.

(h) A death sentence is subject to automatic review by the supreme 
court. The review, which shall be heard under rules adopted by the 
supreme court, shall be given priority over all other cases. The death 
sentence may not be executed until the supreme court has completed its 
review. [IC 35-50-2-9, as added by Acts 1977. P.L. 340, § 122; P.L.336-1983,
§ 1; P.L,212-1986, § 1; P.L.320-1987, § 2 ; 'P.L.332-1987, § 2.]

C o m p iler ’s  N otes. P.L.332-1987, § 3, ef- provision. Pursuant to IC 1-1-3-3, the amend- 
feclive Septem ber 1,1987, provides: "This act m ent becam e effective September 1, 1987. 
does not apply to a case in which a death In d ia n a  L a w  J o u rn a l. The Death Pen-
senlence was imposed before Septem ber 1, a lty  Cases: Shaping Substantive Criminal
1987," Law, 58 Ind. L.J. 187 (1982).

A m en d m en ts. The 1987 am endm ent by N o tr e  D a m e  L aw  R ev iew . The Case for
P.L.332-1987 inserted present subdivision (7) Com parative Proportionality Review, 59

C if e d 'S id io  v S ta te !'4 7 1 N’ E ^d 1117 

s e o £ C h a n g e * ^ ^ n ' X S l o n s  ,b , andP m a ' O w S  ^
HHh8 1 h8" ? m e"dn^ nt b:v P L-320-1987 F.2d 1186 (7th Cir. 1984): Sm ith v. S tate . 474 

added subsection (btil2 and made sty listic  N E 2 d 973 (Ind. 1985); Schiro v. State. 479
changes in subsection ibi(6i. N .E .2d 556 llnd. 19S5»: Mers v State, 496

E ffectiv e  D a tes. PL .320-1987 contained N .E .2d 75 (Ind. 1986): br. ver v. State, 496 
no effective date provision. Pursuant to IC N.E.2d 371 ilnd. 19S6»: Spranger v. State,
1-1-3-3, the amendment became effective 500 N.E .2d 1170 ilnd. 1986); Resnover v
Septem ber 1, 1987. S tate . 507 N .E .2d 1382 (Ind. 1987); Fleenor v.

P.L.332-1987 contained no effective date S tate . 514 N .E .2d 80 (Ind. 19 8 7 1.

35-50-2-9 SENTENCES 1 1 0
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C r o ss  R eferen ces . Penalties for m isde­
meanors. 35-50-1-1 — 35-50-1-4, 35-50-3-1 — 
35-50-3-4,35-50-5-2.

CHAPTER 6 
DEATH PENALTY PR O C E D l’RE

sti'rior:
35-38-6-1.

35-38-6-2.
35-3S-6-3.
35-38-6-4.

35-38-6-5.
35-38-6-6.

Death penalty — Manner and 
tim e o f  execution — 
Executioner.

Warrant for execution.
S h eriffs duty.
Prisoner confined — Who m ay  

visit.
Execution inside prison.
Who may be present at execu­

tion.

SECTION
35-38-6-7. Escape of prisoner — Recapture 

— Effect on execution date
35-38-6-8. Reason for delay of execution  

noted on warrant — When 
warrant returned to court 
clerk.

35-38-6-9. Applicability o f  chapter to execu­
tion of women.

35-38-6-10. Pregnancy of condem ned pris­
oner.

35-38-6-1. Death penalty — M anner and time of execution — 
Executioner. — (a) The punishment of death shall be inflicted by causing 
to pass through the body of the convicted person a current of electricity of 
sufficient, intensity to cause death. The application of the current must 
continue until the person is dead.

(b) The death penalty shall be inflicted before the hour of sunrise on a 
date fixed by the sentencing court. However, the execution must not occur 
until at least one hundred [100] days after the conviction.

(cl The warden of the state prison, or persons designated by the warden, 
shall serve as the executioner. [IC 35-38-6-1, as added bv P.L.311-1983, 
§ 3.]

E w b a n k ’s C rim inal L aw  (Sym m es e d .l.
Special provisions relating to the death pen­
alty, is 483.

D e c is io n s  U n d e r  P r io r  L a w

A n a l y s is

Place o f execution.
Tim e for execution.

P la c e  o f  E x ecu tio n .
It was within the power of the legislature  

to change the place where the death penalty  
should be inflicted after sentence was passed

im posing such penaltv. K eith v. State, 157 
Ind. 376. 61 N.E. 716(19011.

T im e for E x ecu tio n .
The tim e fixed for carrying the sentence  

into execution could not be less than the tim e  
prescribed by statute, even w ith the consent 
of the defendant. Koerner v. State. 96 Ind. 
2 4 3 (1884L
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C o lla tera l R eferen ces . 21 Am Jur. 2d.
Criminal Law . 609-612

35-38-6-2. W arrant for execution. — The court in which a death 
sentence is ordered shall issue a warrant to the sheriff within fourteen [141 
days of the sentence:

(11 That is under the seal of the court:
12) That contains notice of the conviction and the sentence:
13 > Directed to the warden of the state prison; and
(4) That orders the warden to execute the convicted person at a specified 

time and date in the state prison. [IC 35-38-6-2, as added by P.L.311-1983, 
ii 3.1

E w b a n k 's  C rim inal L aw  (S ym m es ed .).
Special provisions relating to the death pen­
alty. S 483.

35-38-6-3. Sheriffs duty. — A sheriff who receives a warrant under 
section 2 or section 7 135-38-6-2 or 35-38-6-7] of this chapter shall 
immediately:

(1) Transport the person to the state prison;
(2) Deliver the person and the warrant to the warden of the prison;
(3) Obtain a receipt for the delivery of the person; and
(4) Deliver the receipt to the clerk of the sentencing court. [IC 35-38-6-3, 

as added by P.L.311-1983, § 3.]

E w b a n k ’s C rim inal L aw  (Sym m es ed .' Special provisions relating to death pen- 
D uties o f clerk and sherilT after judgm ent, alty, § 483,
§ 481.

35-38-6-4. P risoner confined — Who may visit. — (a) The convicted 
person shall be confined in the state prison until the date of his execution,

(b) The convicted person's:
(1) Attorney;
(2) Physician;
(31 Relatives;
(4) Friends; and
(5) Spiritual advisor;

may visit him while he is confined. The department of correction shall 
adopt rules, under IC 4-22-2, governing such visits. [IC 35-38-6-4, as added 
by P.L.311-1983, § 3.]

E w b a n k 's C rim inal L aw  (S ym m es ed.).
Special provisions re la tin g  to death  p e n a lty .
9 483.
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35-38-6-5. Execution inside prison. — The execution must take place 
inside the walls of the state prison in a room arranged for that purpose. The 
department of correction shall provide the necessary room and appliances 
to carry out the electrocution as provided in this chapter. |IC 35-38-6-5, as 
added by P.L.311-1983, S 3.]

E w b a n k ’s  C rim in al L aw  (S y m m es ed .).
Special provisions relating to death penalty,
§ 483.

35-38-6-6. Who may be present a t execution. — Only the following 
persons may be present at tne execution:

(1) The warden and any of his assistants who are necessary to assist him 
in the execution.

(2) The prison physician.
(3) One [1] other physician.
(4) The spiritual advisor of the convicted person.
(5) The prison chaplain.
(6) Not more than ten [10] friends or relatives of the convicted person 

who are invited by the convicted person to attend. [IC 35-38-6-6, as added 
by P.L.311-1983, § 3.]

C r o ss  R e fer e n c es . D elivering body to Special provisions relating to death penalty, 
m edical college, 4-23-1-2. S 483.

E w b a n k 's  C rim in al L aw  (S y m m es ed .).

35-38-6-7. Escape of p risoner — Recapture — Effect on execution 
date. — (a) If the convicted person:

(1) Escapes from custody before the date set for his execution; and
(2) Is recaptured before the date set for his execution; 

he shall be returned to the state prison and executed according to the terms 
of the warrant.

(b) If the convicted person;
(1) Escapes from custody before his delivery to the warden; and
(2) Is recaptured after the date set for his execution;

any person may arrest him and commit him to the jail of the county in 
which he was sentenced. The sheriff shall notify the sentencing court of the 
recapture, and the court shall fix a new date for the execution. The new 
execution date must not be less than thirty [30] nor more than sixty [60] 
days after the recapture of the person. The court shall issue a new warrant 
in the form prescribed by section 2 [35-38-6-2] of this chapter.

(c) If the convicted person:
(1) Escapes from the state prison; and
(2) Is recaptured after [the] the date set for his execution;

any person may arrest him and commit him to the state prison. When he is 
returned to the state prison, the warden shall notify the sentencing court, 
and the court shall fix a new date for the execution. The new execution date 
must not be less than thirty [30] nor more than sixty [60] days after the

Hi
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recapture of the person. The court shall issue a warrant to the warden 
directing him to execute the convicted person at a specified time and date 
in the state prison. fIC 35-38-6-7, as added by P.L.311-1983, § 3.]

C om p iler's N o tes. The word "the" in C o lla tera l R e feren ces . Effect o f  permit- 
subdivision <ci(2i was so enclosed in brackets ting day fixed for execution to pass without
to indicate surplusage. carrving out sentence. 34 A.L.R. 314.

E w b a n k  s C rim in al L aw  (S y m m es ed.).
Special provisions relating to death penaltv,
S 483.

35-38-6-8. Reason for delay of execution noted on w a rran t — 
When w arran t re tu rned  to court clerk. — (a) If the execution of the 
death sentence is suspended, the warden shall note the reason for the delay 
on the warrant but shall proceed with the execution when the period of 
suspension ends.

(b) The warrant shall te  returned to the clerk of the sentencing court 
after:

(1) The convicted peison is executed;
(2) The convicted person has been pardoned;
(3) The convicted person's judgment has been reversed;
(4) The convicted person’s sentence has been commuted; or
(5) The convicted person dies before his execution;

with a statement concerning the completion of the execution or the reason 
whv the person was not executed. [IC 35-38-6-8, os added by P.L.311-1983.
§ 3.]

E w b a n k 's C rim in al L aw  (S y m m es ed.).
Special provisions relating to the death pen­
alty. S 483.

D e c is io n s  U n d e r  P r io r  L a w

S u sp en sio n  P e n d in g  A p p e a l. ment during the pendency o f the appeal.
When an appeal was taken from a judg- Parker v. State. 135 Ind. 534, 35  N .E . 179. 23 

ment affix'ng the death penalty, the Supreme L.R.A. 859 (1893'.
Court could stay  the execution of the judg-

35-38-6-9. Applicability of chapter to execution of women. — The
provisions of this chapter in relation to the infliction of the death penalty 
extend equally, so far as applicable, to the case of any woman convicted and 
sentenced to death. [IC 35-38-6-9, as added by P.L.311-1983, S 3..I

E w b a n k 's C rim in al L aw  iS y m m es ed.).
Special provisions relating '.o the death pen­
alty. i  483.



35-38-6-10 SENTENCES

35-38-6-10. Pregnancy of condem ned prisoner. — If the physician of 
the prison and one III other physician certify in writing to the warden and 
the sentencing court that a condemned woman is pregnant, the warden 
shall suspend tht execution of the sentence. When the prison physician and 
one |1] other physician certify in writing to the warden and the sentencing 
court that the woman is no longer pregnant, the sentencing court shall 
immediately fix a new execution date. IIC 35-38-6-10, as added by P.L.311- 
1983, § 3.]

E w b a n k 's C r im in a l L a w  (S y m m e s ed.).
Special p rovisions relating to the death pen­
alty. 5 483.

ARTICLES 39-49 (IN BOOK 2]

ARTICLE 50

SENTENCES

CHAPTER.
1. G e n e r a l  P r o v i s i o n s .  35-50-1-1 — 35-50-

1-5.
IA . iR h P tA L tD .J
2. S e n t e n c e s  f o r  F e l o n i e s ,  35-50-2-1 —

35-50-2-10.
3. S e n t e n c e s  f o r  M i s d e m e a n o r s ,  35-50-3-

1 - 3 5 - 5 0 - 3 - 4 .

CHAPTER
4. (R e p e a le d .)

5. M is c el la n eo u s  P e n a l t i e s , 35-50-5-1 —
35-50-5-3.

5A. (R e p e a le d .)

6. R e l e a s e  fro m  Im p r is o n m e n t  —  G o o d

T im e , 35-50-6-1 — 35-50-6-7 .

CHAPTER 1
GENERAL PROVISIONS

SECTION
35-50-1-1. A u th o r ity  to sentence.
35-50-1-2. C on secu tive  and concurrent 

term s.
35-50-1-3. C osts.

SECTION
35-50-1-4. Disfranchisem ent.
35-50-1-5. EfTect of postconviction  remedy 

on subsequent sentencing.

35-50-1-1. A uthority to sentence. — The cn,:rt shall fix the penalty of 
and sentence a person convicted of an offense. |IC 35-50-1-1, as added by 
Acts 1976, P.L. 148. § 8; 1977, P.L. 340. § 110.]

Cited: K ocher v. Slate. 270 Ind. 661, 69 
Ind. Dec. 147. 3S 9  N.E.2d 18 <1979*: Lyda v. 
State, 272 Ind. 15. 72 Ind. Dec. 100. 395 
N.E.2d 776 (1979*; Bum gardner v. State. — 
Ind. —. 422 N .E .2d 1244 < 1981 *: Corneluis v. 
Slate. — Ind. — . 425 N .E .2d 6 1 6 1 19811: Stale  
v. W illiams. — Ind. - .  430 N.E 2d 756

(1982); Naked City, Inc v. S ta te . — Ind. App. 
— . 434 N .E .2d 576 i!882>; Schiro  v. State, — 
Ind. - .  451 N.E.2d 1047 U 983); Stafford v. 
State. — Ind. App. —. 455 N .E .2d 402 (1983): 
H askett v. Slate, — Ind. App. — . 467 N.E 2d 
32 119841.
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CHAPTER 1A 
ADDITIONAL GENERAL PROVISIONS

35-50-1A-1 — 35-50-1A-18 [9-1827a, 9-1828a, 9-2201, 9-2201b,
9-2201C, 9-2202a, 9-2205, 9-2206a, 9-2251 — 9-2252e[. 
[Repealed.]

C o m p iler 's  N o te 9. This chapter, which repealed by A cts 1976, P.L. 148, § 24; Acts 
w a s enacted as 35-4.1-4 and transferred to 1977. P.L. 340 , 6 148; P L. 311-1983, § 49. 
th is  position by the compiler, and concerned For present provisions, see 35-38-1. 
th e  entry of judgm ent and sentencing, was

CHAPTER 2
SEN TENC ES FOR FELONIES

SECTION. SECTION
35-50-2-6. C lass C felony.

o - ’-n ’o'o' [?efin 'tlons- _  , 35-50-2-7. C la ssD fe lo n y .
3o-a0-2-2. S u sp en s io n -P ro b a tio n . 35-50-2-8. Habitual offenders.
35-50-2-3. Murder. 35-50-2-9. Death sentences.
35-50-2-4. C lass A felony. 35-50-2-10. Habitual controlled substance
35-50-2-5. C lass B felony. offenders.

35-50-2-1. D efin itions. — As used in this ci upter:
"Felony conviction” means a conviction, in any jurisdiction at any time, 

with respect to which the convicted person might have been imprisoned for 
more than one year; but it does not include a conviction with respect to 
which the person has been pardoned, or a conviction of a class A 
misdemeanor under section 7(b> [35-50-2-7(bl] of this chapter.

"Minimum sentence" means:
(1) For murder, thirty [30] years;
(2) For a class A felony, twenty [20] years;
(3) For a class B felony, six [6] years;
(4) For a class C felony, two [2] years; and
(5) For a class D felony, one [1] year. [IC 35-50-2-1, as added by Acts 

1976, P.L. 148, § 8; 1977, P.L. 340, § 114; P.L.334-19S3, § 1.]

C o m p iler ’s N o tes . Section 26 of Acts Crimes to be defined by statute. 1-1-2-2
1976, P.L. 148 read: "A conviction for a felony Revocation of driving license following
committed before the effective date (October conviction o f  a felony in the commission o f
1, 1977) o f this act constitutes a felony which a m otor vehicle is used. 9-2-1-5.
conviction under IC 35-50-2-1.” Cited: Griffin v. S tale . — Ind. —. 415

C ro ss R e fer e n c es . P enalties for felonies, N.E.2d 60  1 19S1»; Clay v. State, — Ind. — .
35-50-1-1 — 35-50-2-10,35-50-5-2. 440 N .E .2d 466 (1982); M inneman v. State.

Penalties for m isdem eanors. 35-50-1-1 — — Ind. — . 441 N .E .2d 673 11982*; Thomas v.
35-50-1-4, 35-50-3-1 -  35-50-3-4, 35-50-5-2. State. — Ind - .  443 N.E.2d 1197 (1983';

Compensation for victim s of violent crimes, Mclirady v. Slate. — Ind — . 459 N .E .2d 719
16-7-3.6 1 — 16-7-3.6-19 (1 9 8 4 ) .’
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35-50-2*2. Suspension — Probation. — (a) The court may suspend 
any part of a sentence for a felony, except as provided by subsection ib).

(b) With respect to the crimes listed in this subsection, the court may 
suspend only that part of the sentence that is in excess of the minimum 
sentence:

(1) The crime committed was a class A or class B felony and the person 
has a prior unrelated felony conviction.

(2) The crime committed was a class C felony and less than seven [7] 
years have elapsed between the date the person was discharged from 
probation, imprisonment, or parole (whichever is later) for a prior 
unrelated felony conviction and the date he committed the class C felony 
for which he is being sentenced.

(3) The crime committed was a class D felony and less than five [5] years 
have elapsed between the date the person was discharged from probation, 
imprisonment, or parole (whichever is later) for a prior unrelated felony 
conviction and the date he committed the class D felony for which he is 
being sentenced.

(4) The felony committed was murder [35-42-1-1]; battery [35-42-2-1] 
with a deadly weapon; kidnapping [35-42-3-2]; confinement [35-42-3-3] 
with a deadly weapon; rape [35-42-4-1] as a class A felony; criminal deviate 
conduct [35-42-4-2] as a class A felony; child molesting [35-42-4-3] as a 
class A or class B felony; robbery [35-42-5-1] resulting in serious bodily 
injury or with a deadly weapon; arson [35-43-1-1] for hire or resulting in 
serious bodily injury; burglary [35-43-2-1] resulting in serious bodily injury 
or with a deadly weapon; resisting law enforcement [35-44-3-3] with a 
deadly weapon; escape [35-44-3-5] with a deadly weapon; rioting [35-45-1-2] 
with a deadly weapon; dealing in cocaine or a narcotic drug [35-48-4-1] as a 
class A felony; or dealing in a schedule I, II or III controlled substance [35- 
48-4-2] if the amount of controlled substance involved has an aggregate 
weight of three [3] grams or more.

(c) Whenever the court suspends a sentence for a felony, it shall place the 
person on probation under IC 35-7 [repealed] for a fixed period to end not 
later than the date the suspended sentence expires. [IC 35-50-2-2. as added 
by Acts 1976, P.L. 148, § 8; 1977, P.L. 340, § 115; 1979, P.L. 305, $ 1; 1982. 
P.L. 204, S 39; P.L.334-1983. S 2.)

C o m p iler 's  N o tes. IC 35-7. referred to in 
subsection let, was repealed by Acts 1979. 
p L. 120. S 22, and P .L .311-1963. S 49. For 
present provisions, see IC 35-38-2.

C ro ss R e fer e n c es . P enalties for felonies,
35-50-1-1 -  35-50-2-10. 35-50-5-2.

C ited: G alloway v. State. — ,nd. App. —,
■*22 N .E .2d 1290 11981 *; Anderson v. State.
— Ind. —, 426 N .E.2d 674 1 1981'; Grassmyer

v. State, — Ind. App. —, 426 N .E .2d 1377 
11981 1; Vaeendak v. State. — Ind. —. 431 
N .E .2d 100 (1 9 8 2 1; Yager v. State, — Ind. —, 
437 N .E .2d 454 1 19821: Sm ith v. State. — Ind. 
— . 439 N .E .2d 634 Il982t; H uff v. State, — 
Ind. —. 440 N .E .2d 465 il9 S 2 ': Abercrombie 
v. State. — Ind —. 441 N.E.2d 442 G982>; 
McVev v. State. — Ind. App. —, 438 N.E 2d 
770 119821.
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N O T E S TO D E C ISIO N S

A n a l y s is

Attempted murder.
Conspiracy.
Constitutionality.
Conviction o f prior felonies.
Erroneous suspension.
—Correction.
Habitual offenders.
Role o f court and jury.

A ttem pted  M urder.
Sentence imposed upon a defendant for 

attempted murder is  not suspendable. since 
reference to "murder" in  paragraph <aii4) of 
this section also includes attem pted murder. 
Haggenjos v. State. — Ind. — , 441 N .E .2d 
430(1982).

C on sp iracy .
Conspiracy is not one o f the offenses that is 

nonsuspendable under th is section. H uff v. 
State, — Ind. App. — , 443 N .E .2d 1234 
(1983).

C on stitu tio n a lity .
This section does not violate the constitu­

tion. Davis v. State, — Ind. App. — , 73 Ind. 
Dec. 450 ,398  N .E.2d 704 (1980).

C on v iction  o f  P r io r  F e lo n ie s .
Court did not err in refusing probation

where defendant hud been convicted o f  prior 
felonies although the sentences he received 
for such prior crim es were for m isdemeanors. 
Davis v. State, — Ind. App. —. 73 Ind. Dec 
450, 398 N .E.2d 704(1980).

E rro n eo u s S u sp e n s io n .

— C orrection .
Where a trial court erroneously suspends a 

sentence in violation of th is section, the court 
has the power to vacate the sentence. N iece v. 
State, — Ind. App. —, 456 N .E .2d 1081 
(1983).

H a b itu a l O ffen d ers.
When a criminal defendant receives an 

enhanced sentence under the habitual 
offender statute, such sentence m ay not be 
suspended. State v. W illiam s, — Ind. — , 430  
N .E .2d 756(1982).

R o le  o f  C ourt a n d  J u r y .
Discretion is vested in the trial court to 

suspend a sentence un less one of a ser ies of 
exceptions applies. This decision is not 
shared with the jury. The sam e is true of 
aggravating or m itigating circum stances in 
the determination of a sentence by the trial 
judge. Hunt v. St?t — Ind. — , 455 N .E .2d 
307 H983I.

D e c i s i o n s  U n d e r  P r io r  L a w

A n a l y s is

Constitutionality.
No ground for sentence revision.

C on stitu tio n a lity .
A statute which prohibits the suspension of 

sentence does not violate Ind. Const., art. 1, 
§ 18, prohibiting v indictive justice. S ta te  v. 
Lawson, 272 Ind. 541, 74 Ind. Dec. 69, 400  
N.E.2d 128(1980).

N o G round for S e n te n c e  R ev is io n .
Where law at tim e offense was com m itted  

prohibited court from suspending sentence or 
placing defendant on probation in case o f a 
conviction for first-degree burglary fact that 
th is section places no su^h restriction on the 
court for the corresponding crim e in the 
present law was no ground for defendant to 
obtain a revision of h is sentence. H olliday v. 
State, 181 Ind. App. 360, 70 Ind. Dec. 470, 
391 N.E.2d 866 (1979).

35-50-2-3. M urder. — (a) A person who commits murder shall be 
imprisoned for a fixed term of forty [401 years, with not more than twenty 
[20] years added for aggravating circumstances or not more than ten [10] 
years subtracted for mitigating circumstances; in addition, he may ’-e fined 
not more than ten thousand dollars [810,000].

(b) Notwithstanding subsection (a) of this section, a person who commits 
murder may be sentenced to death under section 9 [35-50-2-9] of this 
chapter. [IC 35-50-2-3. as added by Acts 1976. P.L. 148. § 8; 1977, P.L. 340, 
§116.]
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P rio r  C rim inal R ecord . sentence prior to acceptance of his plea of
It was proper for trial court to add two guilty was reversible error. Bullock v. S iau.

years for aggravating circum stances because — Ind. App. — , 77 Ind. Dec. 115, 406 . ;.E.2d
of defendant’s prior criminal history. E vans 1220(1980). 
v. State. 181 Ind. App. 687. 71 Ind. Dec. 162. .
.'193 N .E 2d 2 4 6 1 1979). R eco m m en d a tio n  o f  P ro sec u to r .

It was not error for court to sentence The fact that prosecutor agreed with defen-
defendant convicted of theft. £. Class D felony, dant that il he entered a plea of guilty he
to a term of four years because o f the rather would not m ake a recommendation concern-
extensive crim inal record of the defendant, ing sentencing and would m ake no objection
Garv v. State, -  Ind. App. 74 Ind. Dec. <r defendant asked for sentencing as a Class
2 0 9 ,4 0 0  N .E .2d 215 (1980). A misdemeanor rather than a Class D felonv.

did not bind the court w ith respect tosentenc- 
— D efen d a n t N ot P ro sec u te d . ing. Sm ith v. State, 181 Ind. App. 4 8 0 ,7 0  Ind.

Court in finding aggravating circum - Dec. 637. 392 N .E .2d 503 11979).
stances could consider prior criminal activity  
although defendant was not prosecuted for R eview .
such i rimes. Bell v. State, — Ind. App. — . 77 Appellate court will not adjust a sentence
Ind. Dec. 502, 407 N.E.2d 1206 (1980). which is authorized by sta tu te  and which is

not m anifestly unreasonable in that no rea- 
— F a ilu re  to A d v ise  D e fen d a n t o f  E ffe c t, sonable person could find it reasonable in

A ggravating circum stances may consist o f  light of nature of offense and character of
defendant's prior crim inal activity, and offender. Atkins v. S tale , — Ind. App. — , 437
therefore failure to advise defendant o f the N .E .2d 114 '1982). cert, denied, — U.S. —,
effect that prior convictions may have on h is  103 S. Ct. 2460. 77 L. Ed. 2d 1337 (1983).

35-50-2-8. H abitual offenders. — (a) The state may seek co have a 
person sentenced as an habitual offender for any felony by alleging, on a 
page separate from the rest of the charging instrument, that the person has 
accumulated two 12] prior unrelated felony convictions.

(b» After he has been convicted and sentenced for a felony committed 
after sentencing for a prior unrelated felony conviction, a person has 
accumulated two [2] prior unrelated felony convictions. However, a 
conviction does not count, for purposes of Ihis subsection, if:

(1) It has been set aside; or
(2) It is one for which the person has been pardoned.
(c) If the person was convicted of the felony in a jury trial, the jury shall 

reconvene for the sentencing hearing: if the trial was to the court, or the 
judgment was entered on a guilty plea, the court alone shall conduct the 
sentencing hearing, under IC 35-38-1-3.

(d) A person is an habitual offender if the jury (if the hearing is by jury), 
or the court (if the hearing is to the court alone), finds that the state has 
proved beyond a reasonable doubt that the person had accumulated two [2] 
prior unrelated felony convictions.

<e> The court shall sentence a person found to be an habitual criminal to 
an additional fixed term of thirty [301 years imprisonment to be added to 
the term [of] imprisonment imposed under section 3. 1, 5, 6, or 7 [35-50-2-3, 
35-50-2-4, 35-50-2-5, 35-50-2-6, or 35-50-2-7] of this chapter. If the court 
finds that ten [10] years or more have elapsed between the date the person 
was discharged from probation, imprisonment, or parole (whichever is 
later) for the last prior unrelated felony conviction, and the date he 
committed the felony for which he is being sentenced as an habitual 
offender, then the court may subtract up to twenty-five [25] years from the 
additional fixed term of thirty [30] years.
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Uuional rights. Shaw v. State. 247 Ind. '39 , 6 fairness of the trial itse lf and w as designed to
Ind. Dec. 667, 211 N .E .2d 172 f 1965*. See elim inate a previously ex istin g  danger of
Lawrence v. State. 259 Ind. 306, 32 Ind. Dec. convicting the innocent, such holding would
480, 286 N .E .2d 830 (1972), be applicable where defendant wns tried and

To preserve defendant's right to due pro- convicted in 1954 for both autom obile ban-
cess the indictm ent or affidavit should be in ditry and being an habitual criminal in
two parts, one part containing the offense which trial proof of his prior convictions was
charged and the other part containing the introduced to establish the elem ents o f an
prior convictions for the habitual criminal habitual crim inal at the sam e proceeding
charge; the trial should then proceed as if  where the jury had to pass on the present
there were no allegations of former convic- felony charge. Enlow v. State, 261 Ind. 348,
tions and i f  the finding is guilty the second 39 Ind. Dec. 597, 303 N .E .2d 658 <1973>.
part o f  the indictm ent should be read to the The requirem ent of a separate trial upon 
jury. Lawrence v. Slate. 259 Ind. 306, 32 Ind. the issue of habitual crim inality  is not to be
Dec. 480. 286 N .E .2d 830 (19721. applied retroactively. M cPhearson v. State,

Since 1972 ruling in Lawrence v. State 262 Ind. 468, 44 Ind. Dec. 369, 318 N .E .2d
that there should be bifurcated proceedings 355 (1974); Paneitz v. State, 262 Ind. 473, 44
for habitual crim inal charges went to the Ind. Dec. 3 7 9 ,3 1 8  N.E.2d 353 1 19741.

C o lla ter a l R e feren ces . C onstitutionality Pardon as affecting previous offenses or
and construction of statute enhancing pen- punishm ent therefor 57 A.L.R 443. 
altv  for second or subsequent offense. 58 
A.L.R. 20, 82 A.L.R. 345. 116 A.L.R. 209, 132 
A.L.R. 91, 139 A.L.R. 673.

35-50-2-9. Death sentences. — (a) The state may seek a death 
sentence for murder by •dleging, on a page separate from the rest of the 
charging instrument, Lue existence of at least one of the aggravating 
circumstances listed in subsection (b). In the sentencing hearing after a 
person is convicted of murder, the state must prove beyond a reasonable 
doubt the existence of at least one of the aggravating circumstances 
alleged.

<b) The aggravating circumstances are as follows:
(1) The defendant committed the murder by intentionally killing the 

victim while committing or attempting to commit arson, burglary, child 
molesting, criminal deviate conduct, kidnapping, rape, or robbery.

<21 The defendant committed the murder by the unlawful detonation of 
an explosive with intent to injure person or damage property.

(3) The defendant committed the murder by lying in wait.
(4) The defendant who committed the murder was hired to kill.
(5) The defendant committed the murder by hiring another person to 

kill.
(6i The victim of the murder was a corrections employee, fireman, judge, 

or law enforcement officer, and either (i> the victim was acting in the course 
of duty or (ii) the murder was motivated by an act the victim pertormed 
while acting in the course of duty.

(7) The defendant has been convicted of another murder.
<8) The defendant has committed another murder, at any time, regard­

less of whether he has been convicted of that other murder.
(9) The defendant was under a sentence of life imprisonment at the time 

of the murder.
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(10) The defendant was serving a term of imprisonment and on the date 
of the murder the defendant had twenty 120] or more years remaining to be 
served before his earliest possible release date as defined by IC 35-38.

(c) The mitigating circumstances that may be considered under this 
section are as follows:

(1) The defendant has no significant history of prior criminal conduct.
(2) The defendant was under the influence of extreme mental or 

emotional disturbance when he committed the murder.
(3) The victim was a participant in, or consented to, the defendant’s 

conduct.
(4) The defendant was an accomplice in a murder committed by another 

person, and the defendant’s participation was relatively minor.
(5) The defendant acted under the substantial domination of another 

person.
(6) The defendant’s capacity to appreciate the criminality of his conduct 

or to conform his conduct to the requirements of law was substantially 
impaired as a result of mental disease or defect or of intoxication.

(7) Any other circumstances appropriate for consideration.
(d) If the defendant was convic .ed of murder in a jury trial, the jury shall 

reconvene for the sentencing hearing; if the trial was to the court, or the 
judgment was entered on a guilty plea, the court alone shall conduct the 
sentencing hearing. The jury or the court may c nsider all the evidence 
introduced at the trial stage of the proceedings, together with new evidence 
presented at the sentencing hearing. The defendant may present any 
additional evidence relevant to:

(1) The aggravating circumstances alleged; or
(2) Any of the mitigating circumstances listed in subsection (c).
(e) If the hearing is by jury, the jury shall recommend to the court 

whether the death penalty should be imposed. The jury may recommend 
the death penalty only if it finds:

(1) That the state has proved beyond a reasonable doubt that at least one 
of the aggravating circumstances exists; and

(2) That any mitigating circumstances that exist are outweighed by the 
aggravating circumstance or circumstances.
The court shall make the final determination of the sentence, after 
considering the jury's recommendation, and the sentence shall be based on 
the same standards that the jury was required to consider. The court is not 
bound by the jury's recommendation.

(f) If a jury is unable to agree on a sentence recommendation after 
reasonable deliberations, the court shall discharge the jury and proceed as 
if the hearing had been to the court alone.

(g) If the hearing is to the court alone, the court shall sentence the 
defendant to death only if it finds:

(1) That the state has proved beyond a reasonable doubt that at ltac*. one 
of the aggravating circumstances exists; and

(2) That any mitigating circumstances that exist are outweighed by the 
aggravating circumstance or circumstances.
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(h) A death sentence is subject to automatic review by the Supreme 
Court. The review, which shall be heard under rules adopted by the 
Supreme Court, shall be given priority over all other cases. The death
sentence may not be executed 
review. [IC 35-50-2-9, as added by Ac 
§ 1.1

C ro ss R eferen ces . Compensation for vic­
tim s o f violent crimes, 16-7-3.6-1 — 16-7-3.6- 
19.

V a lp a ra iso  U n iv e r s ity  L aw  R ev iew . The 
Indiana Death Penalty: An Exercise in Con­
stitutional Futility, 15 Val. U.L. Rev. 409. 

C ited: Lynk v. State. 271 Ind. 445, 71 Ind.

N O T E S TO

A n a l y s is

Aggravating circum stances.
—Commission of other murders.
— Failure to allege on separate page.
— Instructions.
—Perpetration of rape.
—Prior criminal activity.
C onstitutionality.
—Application to accessories.
—Cruel and urn’ ,aal punishm ent 
—Due process.
— Mandatory death penalty.
Evidence 
—Sufficient.
Information to jury.
Jury recommendation.
— Court’s sentencing power 
Mandatory change of venue  
Procedure.
—Jury.
Provision ofIC  35-38-1-3 applicable.
Review.
—Constitutionality.
W aiver o: review.

A g g ra v a tin g  C ir cu m sta n c es .

— C o m m ission  o f  O th er  M urders.
Where jury found defendant gu ilty  o f four 

murders it could properly consider such other 
three murders as aggravating circum stances 
in deciding to recommend the death penalty. 
Judv v. Slate. — Ind. — , 416 N.E.L'd 95 
(1981).

— F ailure  to A lleg e  o n  S e p a r a te  P a g e .
Where the aggravating circum stance was 

the intentional murder in the perpetration of 
a robbery with which defendant was charged, 
failure of state to a llege an aggravating  
circumstance on a page separate from the 
rest of the charging instrum ent did not 
prejudice the substantial rights o f the defen­
dant. Brewer v. S tate . — Ind. —, 417 N .E 2d

il the Supreme Court has completed its 
s 1977, P.L. 340, § 122; P.L.336-1983,

Dec. 223. 393 N .E .2d 7 5 1 1 1979»; Ferguson v. 
State. 273 Ind. 468, 76 Ind. Dec. 394. 405 
N .E .2d 902 < i'ffSOi; Tapp v. State, — Ind. Apo. 
- .  76 Ind. Dec. 597, 406 N.E.2d 296 (1980i; 
Suggs v. State, —  Ind. — . 428 N .E .2d 226  
<1981); Dunaway v. State, — Ind. — , 440  
N.E.2d 682(1982).

D E C ISIO N S

889 (1981), cert, denied, 458 U.S. 1 1 2 2 ,1 0 2  S. 
Ct. 3510, 73 L. Ed. 2d 1384, rehearing denied, 
458 U.S. 1132. 102 S. Ct. 18, 73 L. Ed. 2d 
1403(1982).

— In stru ctio n s.
The jury was adequately instructed about 

the aggravating factor that needed to bs 
proved before a recommendation of death  
could be returned, where the jury w as 
informed in a final instruction that before a 
recommendation of death could be returned it 
first must find beyond a reasonable doubt 
that the defendant intentionally  killed the 
victim  while the defendant was com m itting a 
robbery, and prelim inary instructions stated  
that the intentional murder during the  
course of robbery was the aggravating cir­
cum stance and defined "intentionally .” 
Burris v. State, — Ind. —. 465 N .E .2d 171 
1984).

— P erp e tra tio n  o f  R ape.
Where jury found defendant gu ilty  of m ur­

der w hile in the perpetration of a rape, the  
circum stances of such killing  constituted a 
valid aggravating factor for the jury to con­
sider in deciding to recommend the death  
penaltv. Judv v. State. — Ind. — . 416 N .E .2d 
95(1981).

— P rio r  C rim inal A ctiv ity .
Evidence of prior crim inal activ ity  w as 

relevant at a sentencing hearing. Brewer v. 
State, — Ind. — . 417 N .E .2d 889 11981), cert, 
denied. 458 U.S. 1122. 102 S. Ct. 3510. 73 L. 
Ed. 2d 1384, rehearing denied. 458 U.S. 1132, 
102 S. Ct. 18, 73 L. Ed. 2d 1403 <1982).

C o n stitu tio n a lity .
The statutory and procedural s:hem e for 

imposing the death sentence lim its the im po­
sition of such sentence in such m anner as lo  
assure thal it will not be inflicted in an 
arbitrary or capricious m anner and therefore
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431.220. Execution of death  sentence. — Every death sentence shall 
be executed by causing to pass through the body of the condemned a cur­
rent of electricity o f.sufficient intensity to cause death as quickly as possi­
ble. The application of the current shall be continued until the condemned 
is dead. All executions of the death penalty by electrocution shall take 
place within the walls of the state penal institution designated by the 
corrections cabinet, and in such enclosure as will exclude public view 
thereof. (1137-1: amend. Acts 1974, ch. 74. Art. V. {( 2; 1986, ch. 331, 51,
effective July 15, 1986.)

431.240. Time of execution — G overnor to fix time in case of in ­
sanity, pregnancy or escape — T ransfer to forensic psychiatric  facil­
ity in case of insanity. — (1) Unless the execution is stayed by due process 
of law or under authority of subsection (2) of this section, the warden of the 
penitentiary or his deputy shall proceed, on the day and at the place named 
in the judgment of conviction, to cause the condemned person to be 
electrocuted. The execution shall take place before sunrise on the day des­
ignated in the judgment.

(2) If the condemned person is insane or pregnant with child on the day 
designated for the execution, the execution shall be suspended until the 
condemned is restored to sanity or is delivered of child. The execution shall 
then take place under the warrant of the governor and at the time desig­
nated by him, unless stayed by due process of law. If execution is suspended 
on the ground of insanity, the secretary of corrections may transfer the 
condemned person to the state forensic psychiatric facility operated by the 
corrections cabinet until such time as he is restored to sanity.

(3) If the condemned person escapes from custody and is recaptured after 
the expiration of the date fixed for the execution, the governor, upon receiv­
ing written notice of the recapture from the warden of the penitentiary, 
shall send his warrant of execution to the warden by special messenger and 
shall name therein the day of execution. The warden shall then proceed to 
the execution thereof according to the provisions of KRS 431.215 to 
431.27C.

(4) Whenever a judgment of death has not been executed on the day 
appointed therefor by the court, from any cause whatever, the governor, by 
a warrant under his hand and the seal of the Commonwealth, shall fix the 
day of the execution, which warrant shall be obeyed by the warden of the 
penitentiary. (1137-3, 1137-7, 1137-8: amend. Acts 1944, ch. 145; 1962, ch. 
234, § 46; 1976, ch. 332, § 30; 1980, ch. 295, § 91, effective July 15, 1980; 
1986, ch. 331, § 52, effective July 15, 1986.)

431.250. Persons who may attend executions. — The following per­
sons, and no others, may attend an execution: The electrician and the 
warden of the penitentiary and his deputy or deputies and guards; the 
sheriff of the county in which the condemned was convicted; the secretary 
of the corrections cabinet and representatives of the corrections cabinet 
designated by him; the physician and chaplain of the penitentiary; a clergy­
man and three (3) other persons selected by the condemned; nine (9' repre­
sentatives of the news media as follows: one (1) representative from United 
Press International Wire Service, one (1) representative from Associated 
Press Wire Service, one (1) representative from K mtucky Network, Inc., 
three (3) representatives for radio and television media within the state 
and three (3) representatives for newspapers within the state. Use of audio­
visual equipment by the representatives is prohibited during the execution. 
The corrections cabinet shall issue administrative regulations which gov­
ern media representation during the execution. (1137-4: amend. Acts 1974, 
ch. 74, Art. V, § 2; 1986, ch. 156, S 1. effective July 15, 1986.)
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U n if o r m  T r a f f ic  C i t a t io n

431.450. Uniform citation. — (U The department of stale police in 
consultation with the transportation cabinet shall design, print, and dis­
tribute to all law enforcement agencies in the Commonwealth a uniform 
citation.

(2) The citation shall:
la) Be approved by the Supreme Court;
(b) Consist of an original document and five (5) copies;
(c) Be serially numbered in such a manner that the year of issue and the 

individual citation number may be readily ascertained; and
(d) Contain such other information as may be required by the Supreme 

Court.
(3) The circuit court clerk shall maintain a system of accountability for 

all citations issued in accordance with rules and regulations issued by the 
Supreme Court to assure that citations are not wrongfully destroyed, tam­
pered with, or otherwise compromised in any manner.

(4) All peace officers in the Commonwealth shall use the uniform cita­
tion for all violations of the traffic laws and for all felonies, misdemeanors 
and violations. (Enact. Acts 1976 (Ex. Sess.), ch. 36, § 3; 1978, ch. 26, § 2, 
effective March 3, 1978; 1986, ch. 389, § 28, effective July 15, 1986.)

L eg is la tiv e  R e se a rc h  C o m m ission  N ote, no later than January 1. 1987; § 31, how* 
Acts 1986, ch. 389, S 2 9 0 '  specifies that use ever, provides that it may be im plem ented at 
of the uniform citation shall be implemented any tim e prior to that date.

431.451. Delineation of offenses for which fines may and may not be 
prepaid. [Effective April 10, 1988 to Ju ly  15, 1988.) — tl) Offenses for 
which citations mav be issued and for which the minimum fine may be 
prepaid are: KRS i50.170. 150.175. 150.237. 150.280. 150.290, 150.305, 
150.320. 150.340, 150.370, 150.400, 150.410, 150.412, 150.440, 150.445,
150.450. 150.470, 150.660, 150.993, 186.020, 186.050. 186.070, 186.190,
189.020. 189.025. 1S9.030.1S9.040.189.045,189.05011)<2>. 189.055, 189.060, 
189.070. 189.0S0, 189.090H M2M3), 189.095, 189.100. 189.110, 189.120, 
189.130. 189.140. 189.150. 189.160. 189.170. 189.190, 1S9.205. 189.231 for 
first offense only. 189.285, 189.290, 189.300, 189.310, 189.330. 189.338,
1S9.340. 189.350. 189.375. 189.380. 189,390. 1S9.430. 1S9.450, 1S9.470.
189.480. 189,550. 189.560. 189.570. 189.580(2), 1S9.820. 189.940(5), and 
222 .202 .

(2) Offenses for which citations may be issued but for which no prepay­
ment of the fine mav be made are: KRS 138.570, 138.63C, 138.665, 177.23*0, 
177.300. 186.052, 186.053. 186 .’70. 186.200. 186.210, 186.410, 186.450, 
186.510, 186.540, 186.600, 186.610, 186.620, 186.630, 187.990(2),
189.050(3X4), 189.090(4), 189.221, 189.222, 189.223, 1S9.224, 189.270,
189.370, 189.393, 189.500. 189.505, 189.520. 189.530. 189.565, 189.580. 
189.751. 189.920, 189.930, 189.950, 281.615. 281.720. 281.726 and 281.804. 
'Enact. Acts 1978, ch. 26. § 3. effective March 3, 1978; 1980, ch. 188. S 299, 
effective July 15, 1980; 1986, ch. 336, § 7, effective July 1. 1986; 1988, ch. 
347, S 3. effective April 10. 1988.)

431.451. Delineation of offenses for which fines may and may not 
be prepaid. [Effective Ju ly  15, 1988.1 — (1) Offenses for which citations 
mav be issued and for which the minimum fine mav be prepaid are: KRS 
150.170. 150.175. 150.237. 150.280. 150.290. 150.305. 150.320, 150.340,
150.370. 150.400, 150.410, 150.412. 150.440. 150.445. 150.450. 150.470, 
150.660. 186.020. 186.050. 186.070. 186.190, 189.020, 189.025, 189.030, 
189.040. 189.045. 1S9.050' l)i2i, 189.055. 189.060, 189.070. 189.080,
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CHAPTER 431

GENERAL PROVISIONS CONCERNING CRIMES 
AND PUNISHMENTS

sec t io n .
431.005. Arrest by peace officers — By 

private persons.
431.010. [Reenacted.]
431.015. Citation for m isdem eanor — 

Failure to appear.
431.017. Appearance bond o f  prosecuting  

witness.
431.020. [Reenacted.]
431.021. Guaranteed arrest bond certificate

of surety com pany to be 
accepted in lieu o f cash bail in 
traffic cases.

431.025. Notice of intention to arrest — Act 
of arrest — Force.

431.030. [Reenacted.]
431.035. I Repealed. |
431.040. I Reenacted.]
431.045. Pursuit in effecting arrest.
431.050. |Reenacted.[
431.055. Pursuit to recapture escapee.
431.060. Felonies, m isdem eanors and vio la­

tions defined.
431.062. Detention in ja il prior to trial 

prohibited for certain offenses 
— Exceptions.

431.065 to 431.075. IRepealed.l
431.080. Conviction o f felony does not bar 

civil remedy.
431.090. IRepealed.l

SECTION-.
431.095. Process, execution on Sunday.
431.100, Fines and forfeitures go to state.
431.105. State to receive tines and 

forfeitures for certain height, 
width, length and w eight vio­
lations.

431.110. (Repealed.)
431.120. Person first su ing entitled  to cer­

tain fines and forfeitures.
431 130. Confinement in penitentiary, 

county jail or workhouse — 
Nature.

431 140. Option of working prisoner at com ­
m unity service related project 
or at hard labor.

431.150 to 431.190. [Repealed ]
431.200. Reparation for property stolen or 

damaged. from person 
convicted.

431.210. Return of property stolen if  accused  
does not appear.

431.215. Conveyance of prisoner to in stitu ­
tion of confinem ent.

431.^ IRepealed.)
431.2* Date of execution of condemned — 

Copy of m andate to proper offi­
cer.

431.220. Execution of death sentence
431.230. I Reenacted. I

1
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SECTION.
431.240. Tim e o f  execution — Governor to 

fix tim e in ca j o f insanity, 
pregnancy or escape — Trans­
fer to forensic psychiatric 
facility  in case o f insanity. 

431.250. Persons who m ay attend execution. 
431.260. W arden's return on judgment. 
431.270. D elivery or burial o f  body. 
431.350. IRepealed.l
431.400. Sum m ons to issue in case of acci­

dental hom icide by motor 
vehicle.

431.410. When issuance of summons is 
m andatory.

431.420. City police to serve warrant, when.

U n if o r m  T r a f f ic  C it a t io n

431.450. Uniform  citation.
431.451. C itation for certain offenses —

Prepaym ent o f minimum fines 
for designated offenses.

431.452. Prepaym ent o f fines subject to cer­
ta in  conditions.

431.455. P ro h ib itio n s— Penalty.

B a il  B o n d s

431.510. Prohibitions.
431.515. Pretrial release  investigation and 

services.

s e c t i o n .

431.520 Release on personal recognizance  
or unsecured bail bond — 
Conditions of release.

431.523. Bail for nonresidents charged with  
driving under the influence.

431.525. Conditions for estab lish in g  
amount of bail

431.530. Deposit o f bail security — 
Paym ents into public advocate  
special account — Return of 
deposit when innocent or 
charges dropped or dism issed .

431 531. Statem ent of collections to be filed 
— Funds to be sent to sla te  
treasury — Certification of 
am ounts and publication of 
annual audit by adm inistra­
tive office o f the courts.

431.532. Bail deposits by person other than 
defendant.

431.535. Cash, stocks, bonds or real estate  
as security for bail.

431.540. Uniform schedule o f am ounts o f 
bail in designated m isde­
meanors and violations.

431.545. Forfeiture of bail — Prosecuiion.
431.550. Penaltv for KRS 431 .510 to 

431.545.

C o m p iler 's  N o te s . Under authority of Acts 1984. ch. 401. S 6 "warden" should be substi 
tuted for "superintendent” wherever it appears throughout the chapter.

431.005. A rrest by peace officers — By private persons. — (1) A
peace officer may make an arrest:

(a) In obedience to a warrant; or
(b> Without a warrant when a felony is committed in his presence: or
(c) Without a warrant when he has probable cause to believe that the 

person being arrested has committed a felony: or 
td) Without a warrant when a misdemeanor, as defined in KRS 431.060, 

has been committed in his presence; or
(e) Without a warrant when a violation of KRS 1S9.290,189.393,189.520, 

1S9.580, 511.080, or 525.070 has been committed in his presence, except that 
a violation of KRS 189A.010 need not be committed in his presence in order 
to make an arrest without a warrant if the officer has probable cause to 
believe that the person has violated KRS 189A.010.

(2) Any peace officer may arrest without warrant when he has probable 
cause to believe that if the person is not arrested he will present a danger 
or threat of danger to others if not immediately restrained and in addition 
he has probable cause for believing that said person has intentionally or 
wantonly caused physical injury to his spouse, parent, grandparent, child, 
or stepchild. Within twelve (12) hours following apprehension and booking
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ch. 14, § 441. effective January 2. 1978; 1984, ch. 415. S 11, effective July 
13, 1984.)

C om p iler's N o tes, This section was Powers of sheriff in conveying prisoner to
formerly compiled as KRS 431.230. penitentiary. KRS 70.060.

A provision sim ilar to subsection 1 1 > of th is C ited: Nolan v. Thom as i 19641, 379 SAV.2d
section appears under RCr 11.22. 248.

C ro ss-R eferen ces. Fee o f sheritl for C o lla tera l R e fer e n c es . 24 C .J.S.. Crim-
transporting felon. KRS 64.070. inal Law, § 1607.

431.216. Commitment of person convicted of felony. [Repealed.]

C om p iler's N oteu. This section i Acts 1970. 406. S 336, effective January I. 1975. For
ch. 91, S 1) w as repealed by Acts 1974, ch. present law see KRS 532.100.

431.218. Date of execution of condemned — Copy of m andate to 
proper officer. — When a judgment sentencing the defendant to death has 
been affirmed, the mandate shall fix the day of the execution as the fifth 
Friday following the date of the mandate of the court. The clerk of the 
Supreme Court shall transmit either by special messenger, certified mail, 
return receipt requested, a certified copy of the mandate to the proper officer 
which shall be the authority of such officer to carry the nandate into effect. 
The officer receiving the copy shall report his action both to the governor and 
to the circuit court. If from any cause the execution does not take place on 
the day appointed in the mandate. <’he governor may from time to time 
appoint another dav for execution until the sentence is carried into effect. 
(Enact. Acts 1962, ch. 234, 5 45: 1974, ch. 315, § 86; 1976. ch. 62, § 126; 
1980. ch. 114, S 105, effective July 15, 1980.)

C ollatera l R e fer e n c es . 21 Am. Jur 2d.
Criminal Law, 544. 610. 611

24 C.J.S., Crim inal Law, S 15S1.

431.220. Execution of death sentence. — Every death sentence shall 
be executed by causing to pass through the body of the condemned a current 
of electricity of sufficient intensity to cause death as quickly as possible. The 
application of the current shall be continued until the condemned is dead. 
Ail executions of the death penalty by electrocution shall take place within 
the walls of the state penal institution designated by the corrections cabinet, 
and in such inclosure as will exclude public view thereof. 11137-1: amend. 
Acts 1974, ch. 74. Art. V. S 2.)

C ro ss-R eferen ces. Affirm ance o f judg­
ment to tlx day of execution. KRS 431.218. 

Execution of crim inal sentences. RCr 11.22 
C olla tera l R e fer e n c es . 21 Am. Jur. 2d.

Crim inal Law. >> 612: 40 Am. Jur. 2d. Homi­
cide. 5-19. 557.

24 C.J.S.. Criminal Law. S 1581
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431.230. Conveyance of condem ned to peniten tiary  — Duties of 
sheriff and superin tendent. [Reenacted as KRS 
431.215.1

C o m p iler ’s N otes. This section (1137-2* 
w as reenacted as KRS 431.215 by Acts 1962. 
eh. 234. <i 44.

431.240. Time of execution—G overnor to fix time in case of insan­
ity, pregnancy or escape—T ransfer to forensic psychiatric facility in 
case of insanity. — 11 > Unless the execution is stayed by due process of law 
or under authority of subsection *2* of this section, the warden of the peni­
tentiary or his deputy shall proceed, on the day and at the place named in 
the judgment of conviction, to cause the condemned person to be 
electrocuted. The execution shall taKe place before sunrise on the day desig­
nated in the judgment.

(2) If the condemned person is insane or pregnant with child on the day 
designated for the execution, the execution shall be suspended until the 
condemned is restored to sanity or is delivered of child. The execution shall 
then take place under the warrant of the governor and at the time desig­
nated by him, unless stayed by due process of law. If execution is suspended 
on the ground of insanity, the commissioner of corrections may transfer the 
condemned person to the state forensic psychiatric facility operated by the 
corrections cabinet until such time as he is restored to sanity.

(31 If the condemned person escapes from custody and is recaptured after 
the expiration of the date fixed for the execution, the governor, upon 
receiving written notice of the recapture from the warden of the peniten­
tiary. shall send his warrant of execution to the warden by special 
messenger and shall name therein the day of execution. The warden shall 
then proceed to the execution thereof according to the provisions of KRS 
431.215 to 431.270.

(41 Whenever a judgment of death has not been executed on the day 
appointed therefor by the court, from any cause whatever, the governor, by 
a warrant under his hand and the seal oi the Commonwealth, shall fix the 
day of the execution, which warrant shall be obeyed by the warden of the 
penitentiary. (1137-3, 1137-7, 1137-8: amend. Acts 1944, ch. 145; 1962, ch.
234. § 46; 1976, ch. 332, S 30; 19S0. ch. 295. S 91, effective July 15, 1980.)

C r o ss-R eferen ces . Governor's right lo 
pardon, Const.. 5 77.

N O T E S TO D E C ISIO N S

Davidson v. Com m onwealth. 174 Kv. 7 8 9 ,1 9 2  
S.W. S46 <1917*.

2. A u th o r ity  o v e r  In q u es ts .
The warden o f a penitentiary m ay hold an 

inquest if  he has reasonable grounds to 
believe that a prisoner in his custody m ay be

A n a l y s is

1. Application.
2. Authority over inquests.

1. A p p lica tio n .
This section is not applicable to a convict 

given a penitentiary sentence for crime.
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insane. Barrett v. Commonwealth. 202 Kv. death. Stucker \ Com m onwealth. 2S1 Ky. 
153, 259 S.W. 25 11923). 618. 88 S.W.2d 280 11935).

Under th is  section, authority to conduct C o lla tera l R e feren ces . 21 Am. Jur. 2d. 
inquests is given  to the sheriff and warden of Criminal Law, §>! 122-128. 
the penitentiary and a private citizen is 24 C.J.S., Criminal Law. $$ 1568, 1581,
without authority to institute an inquest to 1614. 1619; 24B C.J.S., Criminal Law,
determ ine the san ity of one under sentence of SS 2001-2003.

431.250. Persons who may attend execution. — The following 
persons, and no others, may attend an execution: The electrician and the 
warden of the penitentiary and his deputy or deputies and guards; the sheri 0' 
of the county in which the condemned was convicted; the secretary of the 
corrections cabinet and representatives of the corrections cabinet designated 
by him; the physician and chaplain of the penitentiary; a clergyman and 
three (3) other persons selected by the condemned; one (1) representative of 
every newspaper published in the county in which the condemned was 
convicted, and (11 representative of every daily newspaper published in the 
state. (1137-4; amend. Acts 1974, ch. 74, Art. V, § 2.)

431.260. W arden’s return  on judgment. — The warden of the peniten­
tiary shall make due return, on the copy of the judgment of the court 
pronouncing the death sentence, of the manner, time and place of its execu­
tion by him. The return shall be filed by the clerk of the court in the papers 
of the case in his office. (1137-5.1

431.270. Delivery or burial of body. — The body of the condemned 
shall be delivered to any friend or relative making request for it. The 
expense for the return of the body to its home, not to exceed thirty dollars 
($30.00), shall be paid out of the appropriations to the corrections cabinet. 
If no such request is made, the body shall be buried, and the cost of such 
burial, not to exceed thirty dollars ($30.00), shall be paid out of the appro­
priations to the corrections cabinet. (1137-6: amend. Acts 1974, ch. 74, Art. 
V, § 2.)

O p in io n s o f  A tto rn ey  G en era l. The burial not to exceed the sum set out in this 
departm ent of corrections Inow corrections section, to be deducted from the institutional
cabinetl m ay have the body of an inm ate account o f the inm ate. OAG 70-645
buried where no one claim s it. with the cost of

431.350. Consum er reporting agency records restriction — Penalty. 
[Repealed.]

C o m p iler 's  N o te s . This section i Acts 1974, 49, ? 22. effective July 15. 1980. For present
ch. 119. 4 l i  w as repealed by Acts 1980. ch. law. see KRS 367.310, 367.990.

431.400. Summons to issue in case of accidental homicide by motor 
vehicle.—In the case of accidental homicide by motor vehicle, when no 
arrest is made at the scene of the accident and a complaint is later filed 
against the driver, the court shall not issue a warrant for the arrest of the 
driver unless there is reason to believe that the driver will flee to avoid a 
summons or unless circumstances within the discretion of the court require
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1932 Am endm ent: Rewrote subsec. B (see 
main volume for prior text).

In subsec. B, pars, la) to (e) were redesignated 
as pars. (1) to (5), “the" was capitalized at the 
beginning o f pars. (1) to (4), and, in par. (4) a 
reference to “Paragraph <d)" was changed to 
"Paragraph (4)“ on authority o f R.S. 24:253.

N otes o f  Decisions

C onstruction and application 1 
Orders o f  com m itm ent 2

1. Construction and application
General statutory scheme of this section and 

R.S. 15:702 to 15:705, 15:757, 33:1432. and

R .S . 15:567

33:4715, is that city parish is responsible for 
expense o f establishing, maintaining and operat­
ing jail and for all expenses o f feeding, clothing, 
and providing medical treatment to prisoners 
while sh eriff has duty of operating jail and see ­
ing to it that prisoners are properly cared for, 
fed, and clothed. Am iss v, Dumas, App. 1982, 
411 So.2d 1137, writ denied 415 So.2d 940.

2. Orders o f  com m itm ent 
An order of commitment in case o f a sentence 

at hard labor -'oes not necessarily have to artic­
ulate that prib„ .r  is committed to Department 
of Corrections, as sentence at hard labor neces­
sarily requires commitment to Department of 
Corrections. State v. Caillier, App. 3 Cir.1984, 
450 So.2d 43, writ denied 456 So.2d 168.

§ 566.2. Commencing o f sentence to state p e n ite n t ia r y

Notes o f  Decisions
1. C onstruction and application

Where trial court vacated original sentence on 
same day it was imposed, so that its execution 
could not have commenced on following day 
when defendant was resentenced, and where

amendment o f sentence was completed before 
sheriff undertook any act toward execution of 
original sentence, execution of original sentence 
had not already begun before resentencing so as 
to preclude latter. State v. Guajardo. Sup. 1983, 
428 So.2d 46S.

PART I I . C AP ITA L CASES

§ 567. Cond itions precedent to execution
A. Wheneve." the Supreme Court of Louisiana affirms a sentence of death, after 

review on appeal provided by Louisiana Code of Criminal Procedure Article 905.9, the 
court of original jurisdiction shall cause to be forwarded to the secretary of the 
Department- of Public Safety and Corrections a certified copy of the indictment, verdict, 
sentence, and the judgment of the Supreme Court of Louisivs affirming the sentence of 
death.

B. The court of original jurisdiction shall also issue a warrant commanding the 
secretary to cause the execution of the person condemned as provided by law. The 
warrant shall specify the date upon which the person condemned shall be put to death, 
which date shall be not less than sixty days nor more chan ninety days from the date the 
warrant is issued. Upon receipt of the warrant the secretary shall cause a copy of the 
warrant to be delivered to the person condemned. A certified copy of the warrant shall
e mailed, return receipt requested, to the governor and the return receipt filed in the 

record.
C. If any federal or Louisiana court grants a stay of execution, or if the governor of 

Louisiana grants a reprieve, the trial court shall reset the execution date at not less than 
thirty davt nor more than fortv-five days from the dissolution of the stay order, or 
termination or expiration of the reprieve.

D. The failure of the trial court to fix an execution date within the time limits of this 
Section shall not affect the validity of a sentence of death. In such a case, the attorney 
general shall bring a mandamus proceeding in any cour* of competent jurisdiction to have 
the trial court set the execution date at not less than t.iirty days nor more than forty-five 
days from the date of issuance of the mandamus order.
Amended by Acts 1981, No. 585. § 1. eff. July 20. 1981; Acts 1985. No. 17s, ;j 1. eff. July 6. 1985

19S1 Am endm ent: In the second paragraph. s-.xty days nor more than ninety days" f “the 
deleted “In addition." from the beginning of the day following the expiration of ninety days", and 
first sentence, added "also" and "nor more than “less" for "more" in the fifth sentence.’ 
forty-five days", and substituted "not less than
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In the fourth sentence o f the second para­
graph o f this section as amended :n 1981, ''re­
turn" was substituted for "returned' "tl author)- 
ty o f R.S. 24:253.

Acts 1981, No. 58b, § 1 amends this section  
with respect to fixing of execution dates. Sec­
tion 2 o f  Act 585 provides: "The provisions o f  
this Act shall not affect the validity o f any 
warrants issued prior to the effective  date here­
o f"  Act 5S5 became effective Juiv 20, 1981 
upon signature by the governor.

1985 Am endm ent: Designated the existing  
paragrarhs o f this r-ection as subsee-- A and B; 
in • c. A inserted "Public S a fe ty  and" pre- 
ceu.,.B Corrections’1: at the end o f  subsec. B 
deleted "Furthermore, if any federal court or the 
Supreme Court o f Louisiana grants a stay of  
execution, the trial court shall fix the execution 
date at not less than thirty days nor more than 
forty-five days from the dissolution o f  the stay  
order."; and added subsecs. C and b .

In the second sentence o f subsec. I 1 as added 
in 1985, ‘‘such a case," was substituted for “such 
cases," on authority o f  R.S. 24:253

Cross R eferences 
Additional notification requirem ents, see Su­

preme Court Rule 27 (Vol. 8, LSA-R.5.1.

Law R eview  Com m entaries 
Are Louisiana judicial death warrants constitu­

tional? William H. Forman, Jr.. 31 La.Bar J. 17
(1983).

W ESTLAW E lectron ic Research
See WESTLAW guide following the Explana­

tion pages o f this supplement.

N otes o f  D ecis io n s  
Argum ent and co n d u ct o f  co u n sel

1. In general
Conviction o f first-d egree murder was not to 

serve as a condition precedent to execution of 
sentence o f death until defendant failed to file a 
timely petition for certiorari in the Supreme 
Court o f the United S ta te s , the Court denied 
defendant's tim ely petition  for  certiorari, if  one 
was filed, and the Court denied defendant's peti­
tion for rehearing on the petition for certiorari, 
if  one was tim ely filed, or further orders o f the 
Louisiana Suprem e Court. S ta te  v. Jones, Sup. 
19S5, 174 So.2d 919. certiorari denied 106 S.Ct. 
2906, 90 L.Ed.2d 993, rehearing denied 107 S.Ct. 
13. 92 L.Ed.2d 768.

5. A rgjm en t and co n d u ct o f  co u n sel
In first-degree m urder prosecution in which  

defendant was sentenced  to death, prosecutor's 
closing argum ent, which w as to e ffec t that trial 
judge had power to se t  aside inappropriate death 
sentence, that entire federal court sy stem  could 
review  such a sen tence, that governor had to 
review it, that it w as im probable that death 
sentence would be su sta in ed  whc-n “w e * ' * get 
through all o f that review ."  that jurors' decision 
was unlikely to "m ake a sign ificant contribu­
tion," that decision w ould  be "review ed and re­
hashed * " * for yea rs to  com e" and that the 
importance o f  the function w as not “g o in g  to be 
much but it’s som eth ing .” w a s improper: death  
sentence had to be se t  a sid e  and rem and for new  
sentencing hearing w as required. S ta te  v. Rob­
inson, Sup. 1 9 8 2 ,  421 So 2d 2 2 9 .

PART IV. DIMINUTION AND COMMUTATION OF SENTENCE 
FOR GOOD BEHAVIOR

§ 571.3, Diminution of sentence for good behavior
[See main volume fo r  text o f A to C]

D. Diminution of sentence shall not be allowed an inmate in the custody of the 
Department of Public Safety and Corrections if the instant offense was committed during 
a period of time that the inmate was under the jurisdiction of the department or piaced on 
probation as a juvenile.
Added by Acts 1984, No. 137, § 1.

1984 Am endm ent: Added a new subsec.D . A 
prior subsec. D had beer, repealed by A cts 1977,
No. 633, § 2. See notes in main volum e.

N otes o f  D e c is io n s  
D iscretion o f  court 12 
Discretion o f  d irector o f 'c o r r e c tio n s 33

Law Review Com m entaries 
Study of the Louisiana sentencing system  and 

its relationship to prison overcrowding: S-ime 
realistic solutions. Louis W esterfield, 30 Lovola 
L.Rev. (La.) 5 (19S4).

United States Suprem e Court
Ex post facto laws, see W eaver v. Graham, 

1981, 101 S.Ct. 960, 450 U.S. 24, 67 L.Ed.2d 17.

6 8

2. C onstruction and a p p lic a tio n — In general
This section and R.S. 15:574.4 on "good-tim e"  

and parole, parish prison ru les and r e g -a iio .n s ,  
and standard disciplinary procedures fo ..ow ed  in 
conjunction therewith, created  liberty interest 
which inmates w ere entitled  to rely upon and 
which federal District Court, pursuant to due 
process clause o f F ourteenth  A m endm ent iU.S 
C.A. Const.Am enc. 141 w a s  bound to protect. 
Martin v. Foti, D.C.1983. 561 F.Supp. 2/T2
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PART II. CAPITAL CASES
Sec.
567. C ond itions precedent to execution .
568. Execu tion o f death sentence; p r io r con finem en t o f o ffende r.
569. P lace fo r  execution o f death sentence ; m anner o f execution .
569.1. H ou rs f o r  execution o f death sentence.
570. O ff ic ia ls  and w itnesses presen t a t e xe cu tio n ; m ino rs excluded.
571. Proces verba l o f execu tio n ; a tte s t in g  and f i l in g .

§ 5 6 7 . Conditions precedent to execution
Whenever the Supreme Court of Louisiara affirms a sentence of 

death, a fter review on appeal provided by Lo i^iana Code of Criminal 
Procedure Article 905.9, the court of original jurisdiction shall cause 
to be forwarded to the secretary of the Department of Corrections a 
certified copy of the indictment, verdict, sentence, and the judgment 
of the Supreme Court of Louisiana affirm ing the sentence of death.

In addition, the court of original jurisdiction shall issue a war­
rant commanding the secretary to cause the execution of the person 
condemned as provided by law. The w arrant shall specify the date 
upon which the person condemned shall be put to death, which date 
shall be the day following the expiration of ninety days from the date 
the warrant is issued. Upon receipt of the w arrant the secretary 
shall cause a copy of the warrant to be delivered to the person con­
demned. A certified copy of the warrant shall be mailed, return re­
ceipt requested, to the governor and the return receipt filed in the 
record. Furthermore, if any federal court oi the Supreme Court of 
Louisiana grants a stay of execution, the trial court shall fix the exe­
cution date at not more than thirty days from the dissolution of the 
stay c,rder.
Amended b y  Acts 1956, Ex.Sess,, No. 18, § 1; A c ts 1978, No. 758, § 1 ; Acts 
^ 8 0 , No. 518, § 1 .

H istory and Source o f  L aw

S lu ice ; im ve been sen t to the governor, und a
Aeis uf'R Vo •> 8 1 -irt w arran t sh a ll have been Issued by him.
, • under th e  sea l ot' the sta te , d irected  to

 ̂ 1 r|f,r to the 1956 am endm ent, the the w arden  o f the L ouisiana S ta te  I'eni-
*rm iii w a s d irected to am i the com- rentiury a t Angola, com m anding the
' * ' " 1  given to the sh er iff  o f the court w arden to cause the execution  to  he
•• ’ fctn the* sen tence or Judgm ent w ns clone on the person so condem ned in all

• •*-x-d rather than  to the warden. th in gs according to the judgm ent

A- am ended in i960, th is section  pro- a g a in st him , and upon the d a te  nam ed
’ '" ' i : ' in sa id  warrant."

N,J person sentenced to death  sh a ll T h e  11)78 am endm ent deleted  “w arrant 
*■ "tccuted un til a certified  copy of the o f governor" from the section heading

ttnient, verd ict and sen tence sh a ll and su b sta n tia lly  a ltered the language

' ’•’JtSA.Rs-e 203
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n f tin* section itse lf . 'I'lii* t i t le  o f A it P r io r L aw s :
7-l.s ind ica ted tlm t tin am endm ent was 
“ to |iro v iile  t i ia t the da te fu r c v c r l lt in n  
in ca p ita l cases shn ll he set h y the cou rt 
o f o rig in a l ju r is d ic t io n  and repea ling 
the rc i| ii ire n ie iit tha t such w a rra n ts  lie 
signed hy the gove rno r."

T ill* 1!!S0 a ilie ililla e lit added “ o r Ihe 
Supreme C ou rt o f L o u is ia n a '' in the sec­
ond pa rag raph .

Aet> in.Vi, \ o .  131, 8$ :t'J, 33.
It.S.lSTili, p. PM, JSJS .*!(», ;n . 
R.S.1S70, 85 100-1, 1013. 
It.js .ix70 , 88 1005, 1111-1.

R .S .1X70. 58 1(10-1, 1H13, d up lic a te  sec­
tions , w h ich  re ip iired  the gove rno r to  is­
sue a w a 'Tun t fo r execu tion in c rim es 
pun ishab le hy death, have lieen om itte d  
from  tin* 1950 Itev ised S ta tu te s liecause 
superseded by th is  section.

R.S.1S70. 88 1005, l i i l - l ,  d u p lic a te  sec­
tions, w h ich  requ ired the c le rk  to send a

R ep orter’s N o tes

tra n s c r ip t o f the proceedings to  the tov- 
e rn o r in eases w here the dea th  sentence 
had been imposed, have been om itted  
from  the 1030 Revised S ta tu te s because 
depend i'u t upon H.S.1S70, 88 1004, 10],1. 
w h ic h  have been superseded by th is  and 
the fo llo w in g  sections.

C ross R eferen ces

-Sentencing in cap ita ! eases, see I .S A - t ’ .C'r.l*. a rt . 005 et seq.

C r im in a l L aw  <01310 .

Library R eferen ces

C .J.S . C r im in a l Law  8 3001 e t seq.

N o te s  o f D ecis io n s

In g e n ra l I 
Date o f execution 4 
Men ta l illness 2 
Mode of execution 3

I. In general
Since the s h e r i f f m ust keep con­

demned p risoner in pa rish  ja i l  u n t il 
tim e o f execution o f p risone r, s h e r i f f In 
every instance should m ake su ita b le  a r­
rangements to have the p ris o n e r con­
veyed from  the p a rish  p rison to  the  
s ta te  p e n ite n tia ry  in s u ff ic ie n t tim e  to  
make ce rta in  th a t the p riso n e r is on 
linnd so th a t execu tion can ho per­
form ed o il the da te and w ith in  I In* 
hours specified In the G ove rn o r's  w a r­
ran t. Op. V tty .Gen., 11I5I1-5S, p. 137.

2. M en ta l illness
one sentenced to dea th  upon con v ic­

tio n  o f cap ita l crim e, who th e re a fte r lie- 
came insane, could no t Ik* executed 
w h ile  in th a t cond ition . S ta te v. A lle n . 
11*4-4. 304 La . 513. 15 So.'Jd S70.

3. Mode o f execution
T in - fac t th a t ju d gm en t o f convie :ion 

s ta ted  on ly th a t de fendan t was sen­
tenced to death and shou ld  be executed 
in m anne r p rov ided by law , w ith o u t set­
t in g  fo r t l i spec ific mode o f execu tion o f 
de fendan t, d id  not e n t it le  de fendan t to 
en jo in  s h e r i f f and h is  depu tie s from  ex­
ecu ting  Iter by e le c tro cu tio n  unde r death 
w a rra n t Issued by G ove rno r, where de­
fendan t d ii l not ob jec t to  fo rm  o f ju d g ­
ment on appeal and G ove rn o r's  w n rrn n t 
was in exact co n fo rm ity  w ith  A c ts  1940, 
No. 14 (see, now , R.S. 15:509) d ire c tin g  
th a t death sentence shou ld  lie executed 
by e lec tro cu tion . H e n ry  v. Re id , 1943, 
301 La. S57. 19 So.3d 0X1.

T he  execution o f dea th  sentence was 
an execu tive fu n c tio n  and accused was 
no t en tit le d  to com p la in  un less mode o f 
execu tion p rov ided in G ove rno r’s w a r­
ra n t was co n tra ry  lo  A c ts  1949, No. 14 
tsee, now , R.S. 15:509). Id .

4. Date of execution
Execu tion date was w ith in  d isc re tion  

o f G overno r but a t least ten days should
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intervene lietw eon ila te  o f sentence nnd 
date o f  ex ecu tio n . Op.Atty.Gen.!9.'i4-.‘lll, 
p. 19S.

T here w ns noth ing in law  tlm t sp ec i­
fied  th at leg a l execution  should take

place on F riday, for day o f execution  
w a s le f t  en tire ly  to d iscretion o f  G over­
nor. O p.Atty.G en.1924-20, p, 100.

§ 5 6 8 . Execution of death sentence; prior confinement of offender
The director of the Department of Corrections, or a competent 

person selected by him, shall execute the offender in conformity with 
the death warrant issued in the case. Until the time of his execution, 
the Department of Corrections shall incarcerate the offender in a 
manner affording- maximum protection to the general public, the em­
ployees of the department, and the security of the institution.
Amended by Ac ts 1956, Ex.Sess., No. 18, § 1 ; Acts 1974, No. 199, § 1.

H istory  and

Source:
A cts 192S, No. 2, § 1, art. 5(18.

T he 195(5 am endm ent, su bstitu ted  the  
warden for the sh e r iff  or a du ly au th o­
rized deputy. T h is  am endm ent also  pro­
vided for confinem en t at the p en iten tia ­
ry rather than nt the pnrisli prison. As 
so am ended, th is  section  provided:

"The w arden o f  the L ouisiana S ta te  
P en itentiary at A ngola, or a  com petent 
person seleeted  by him, sh a ll execu te  
the crim in al in conform ity  w ith  the  
death w arrant issued in the case. I 'n t il  
the tim e o f  h is  execution , the convict 
-hall be kept in so litary  confinem ent at 
tiie L ouisiana S ta te  P en iten tia ry  nt A n ­
gola and no one sh a ll bo a llow ed m-cess 
to him w ith ou t an order o f the court ex -  
n *pt the o fficers o f  the prison, h is eotin- 
'"1. h is ph ysician , id s sp ir itu a l adviser, 
Ids w ife , ch ildren, father, m other, broth­
ers and sisters."

House C oncurrent R esolution  No. 11, 
•*t E x.Sess., 1 IM51, provided: "T herefore, 
It" It R esolved by the H ouse o f Retire- 
'••atutlvcs o f th e  L egisla tu re  o f  I.onlsi- 
a|ia, the S enate  thereof concurring, tluit 
tin* L egislature d o es hereby go on record  
*- expressing its  in tent, under tin* provi- 
'•'iiis o f  e x is tin g  law s, that every  person  
"•"victed o f a crim e for w hich he Ims

Sou rce  o f  Law

been sentenced  to death sh a ll, w ith in  
five  days a fter  the delays a llow ed by 
law  for the tnk in g  o f  nil appeal to or 
the app lication  for review  or relieuring  
by the L ouisiana Suprem e Court or, if  
such an appeal actually  is perfected, 
w ith in  f iv e  d a y s  a fter  a decision of snid  
court cnnfiriuL ig the sentence o f  deatli 
or deny in g  an application for review  or 
rehearing, be transported in the m anner 
provided by law  to the S ta te  P en iten tia ­
ry nt Angola, there to lie m aintained and 
confined  until such tim e ns h is ex ecu ­
tion  is  carried  out or pending any other  
disp osition  o f  h is case resu lting from  
an y  appeal th ereafter  taken to the S u ­
prem e Court o f  tin* United S ta te  or any  
petition  to the Governor a iu l/o r  the P a r ­
don Board for reprieve, pardon or com ­
m utation  o f  sentence."

T he 1974 am endm ent su bstitu ted  "of­
fender" for  "convict" in the section  
head in g  and rew rote the section , prim ar­
ily  by su b stitu tin g  references to  the D e­
partm ent o f  C orrections for prior refer­
en ces to  the- L ouisiana S ta te  P en iten tia ­
ry and by a lter in g  the language relating  
to  confinem ent.

Prior L aw s:
A cts 191s, No. m .

* rlniinui L a w  0=1219 .

Library R eferen ces

C.J.S, Crim inal Law § 2001 et setp

205


