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C h. 7 I M P R IS O N M E N T

charging one w ith  crim e o f m urder and 
did not contem plate  separate  o ffen se  o f  
nggriivntcil first-degree m u rd er , to  lie 
separated and sp ec ifica lly  charged. 
S la te  v. Iiluzuk (1977) 114 Ariz. 199, .">119 
I*.2d *.4.

Form er ji 13-454 (renum hered a s th is  
section) w hich placed on defeadaut iu 
hom icide case harden o f  provin.- m itigu- 
tion, a fter  com m ission laid been proved, 
acknow ledged fa c tu a l presum ptions or 
inferences o f  m alice  and intent w hich  
arose when hom icide w as proved and  
sh ifted  to defendant the burden of going  
forw ard w ith  ev id en ce but could not 
sh ift  burden o f proof from sta te  to de­
fendant. S ta te  v. M aloney (19(10) 101 
Ariz. I l  l, 410 l ’.2d 544, app eal a fter  re­
m and 102 Ariz. 495, 433 1’ n l G25, appeal
i.fter  remand 105 Ariz. 348, 404 l*.2d 
793, certiorari denied 91 S.Ct. 82, 400 IT.
S. 841, 27 ly.Kd.2d 75.

Hide that in prosecution for hom icide  
defendant m ay se t  up defense  of in sa n i­
ty, a lib i and se lf-d efen se  under general 
plea o f  not g u ilty  w a s  not. changed by 
adoption o f ru les o f  crim inal pr icedure. 
S tate  v. A lford (1905) 98 Ariz. 249, 403 
I\2d  80(1.

3. Deatli sentence
Sentencing au th ority  m ust be w ell-in ­

formed, and the c ircu m stan ces o f  the o f ­
fense, along w ith  tiie  character, record  
and propensities o f  the o ffen der m ust he 
given carefu l consideration  liefore the  
deatli sentence Is im posed. R ichm ond v. 
Cardwell (1>.C.1D78) 450 F .Supp. 519.

Death sen tence im posed upon defend­
ant w ho perpetrated  heinous k illin g  w as  
not excessiv e  w hen view ed  in the ligh t  
o f sen ten ces o f  im prisonm ent received  
by defendant's com panions w hose p a r tic ­
ipation in th e  k illin g  w a s m inor. S ta te  
v. Hlshop (1978) 118 Ariz. 203, 570 I \2 d  
122.

P rovisions o f § 13-454 (renum bered  
as tills  section ) o u tlin in g  procedures 
to be fo llow ed In im posing the deatli 
penalty  w a s app licab le to n con­
viction  for w hich, under law  o f Arizona, 
a m axim um  sentence nf life  im prison­
m ent could lie Imposed. S tn te  v. Jordan  
(1970) 114 Ariz. 452, 501 P.2d 1224.

Im position o f  death  penalty  on convic­
tion o f  first-d egree m urder w a s not 1m-

proper under 5 13—154 (renumbered as  
th is  section ) and 5 13-043 (repealed: 
see, n w. 85 13-1002, 13-1903, 13-1904) 
am i 13-1044 (renumbered a s 8 13—1002), 
in v iew  o f  defendaiH 's four prior convic­
tions in o th er  s ta le s  for fe lon ies which  
w ere punishable  by a sentence of life  
im prisonm ent or death  under law  o f  Ar­
izona .md w hich involved use  or threat 
o f  vio lence on another person. Id.

Suprem e Court's pow er to lessen  sen ­
tences is  o rd in arily  to Ik* exerci- ’ w ith  
g rea t ca u tio n , lijit not when* .. pen­
alty  lias lioon im posed: i.- *>. ,i< case  
court w ill m ake independent review  of  
fa c ts  to (leterm ine w hether death penal­
ty w a s appropriate under requirem ents 
o f 8 13—454 (renum hered a s tills  section ) 
and fa c to rs estab lished  by evidence, and 
court m ust lie convinced tlm t sta tu tory  
ag g ra v a tin g  circum stances outw eighed  
m itig a tin g  circum stances. S ta te  v. M u­
zak (1977) 114 Ariz. .’99, 500 I*.2(1 54.

D eath penalty  w as properly im posed  
for hom icide in v iew  of aggravatin g  c ir ­
cum stances. Id.

U nder certain  circum stances, trial 
court h a s no discretion  hut to Impose 
death  sen tence. Id.

(•r a r ity  o f  deatli penalty requires that 
suprem e court pa instak ingly  exam ine  
record to determ ine w hether it has lieen 
erroneously  im posed, and court, w ill un­
dertake independent review  o f fa c ts  
w hicli e sta b lish  presence or  absence of 
ag g ra v a tin g  mid m itigating  circum ­
sta n ces and w ill determ ine for itse lf  if 
the la tter  ou tw eigh s the form er when  
both a re  found to lie present. S ta te  v. 
Richm ond (1977) 114 Ariz. 180, 500 P.2(l 
41, certiorari denied 97 S.Ct. 2988, 433 
U.S. 915, 53 I,.10(1.2(1 1101, application  
denied 98 S.Ct. 8, 434 U .S. 1323, 54 I.. 
I0d.2d 34, rehearing denied 98 S.Ct. 537, 
434 U .S. 970, 54 L.E(l.2d 409.

In rev iew in g  im position o f death  pen­
a lty , Suprem e Court w ill determ ine  
w h eth er  sen ten ce  w as im posed under in ­
fluence o f  passion , prejudice or any o th ­
e r  arb itrary  factors, w h eth er evidence  
w ill su pp ort find in g  of sta tu to ry  aggra­
v a tin g  c ircu m stan ce and o f  absence of  
sta tu to ry  m itigating  circum stances, 
w h eth er  m itiga tin g  c ircum stances are  
su ffic ien tly  su b stan tia l to ca ll for len i­
ency and w hether sentences o f  death are
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ex cess iv e  or disproportionate to penalty  
im posed in s im ila r  cases, considering  
Imtli crim e and defendan t. Id.

im position  o f  death  penalty  for crim e  
o f  m urder does not per se  constitu te  
cruel am i unusual punishm ent in v io la ­
tion o f  Const. Art. 2, 8 13, or  U.S.C.A. 
Coast. Am ends. 8, 14. Id.

On record, death  penalty  for murder  
w as properly im posed. Id.

W here, to avoid  im position o f deatli 
penalty , there is  dem onstrated  e itlie i im ­
pairm ent o f ca p a e ity  to appreciate  
w roiig fn ln ess or i'»i'-.i/rment o f  capacity  
to conform , (lie  .. ipnirincnt in e ith er  
case  is  not required to  lie so  g rea t ns to  
con stitu te  d efen se  to pr lecution. Id.

P urpose o f  deatli penalty  sta tu te , 8 
13-454 (renum hered a s th is  section ) w as  
to confine d iscretion  o f sentencing au­
thority w ith in  defined  lim its, and trial 
court could  not take into  account uny 
m itigating  c ircu m stan ces not enum erat­
ed, nor could tr ia l judge im pose deatli 
sentence i f  no aggravatin g  circum ­
stan ces w ere found. Id.

Denth sen tence im posed upon defend­
ant convicted  o f first-d egree m urder  
would he s e t  a sid e  w h ere prosecution  
w as a llow ed  to introduce into evidence  
at sen tencing  hearing certain  adm ission s  
m ade by defendan t w hich w ore not ad­
m issib le a t  tr ia l, and w here, subsequent 
to sen tencing  hearing, arm ed robliery 
conviction  w hich w a s b a sis  for for one  
o f aggravatin g  circum stances, w as re­
versed. S ta te  v. Lee (1970) 114 Ariz. 
101, 559 P.2d 057.

4. A ggravating or m itigating circum ­
sta n ces— In general 

Sta tu to ry  c la ssifica tio n , under which  
fact tlint a defendan t convicted  o f f ir s t­
degree m urder li.'s previously  been con­
victed o f  o ffen se  punishable by life  im ­
prisonm ent or deatli is  an aggravatin g  
circum stance to  he considered in deter­
m ining w h eth er  to a ssess  deatli penalty  
Imt e. prior conviction  o f  other arguable  
more ser io u s o ffen ses  is  not an aggra­
vating circu m stan ce, does not deny  
equal protection , in that the c la ss if ic a ­
tion hits rational relation to the sta tu to ­
ry purpose o f g iv in g  sentencing  judges 
inform ation deem ed relevant to ptmlsli-

§ 13-703
Note 3

m eat for first-degree m urder. S ta te  v. 
A rnett (1978) 119 A riz. 38, 579 l*.2d 542.

T ria l court as w ell a s  app ella te  court 
w ere to consider on ly  aggravatin g  and  
m itig a tin g  factors listed  in 8 13-454 (re ­
numbered a s  th is  section ). S ta te  v. 
Dishop (1978) U S A riz. 2(13, 57(1 P.2d  
122.

An ind ividual's rela tive  participation  
ill tiie crim e is  a m itig a tin g  factor to Ik * 

taken in to  nectnint. Id.

D efen dan t's conduct in continuing h is  
barrage o f violence, in flic tin g  w ounds 
mid a liasin g  iiis v ictim s, hcyoiul point 
necessary to fu lfill h is  plan to stea l, be­
yond even  point n ecessary  to kill, w a s  
such an add itional c ircu m stan ce o f cruel 
and depraved natu re so  a s to se t  it  
apart from  the "usual or tiie norm ” and  
sen ten cin g  court, w h ich  sentenced d e­
fendant to deatli upon h is conviction  on 
Uvo counts o f first-degree m urder, ac ­
cordingly  did not err  in find in g  ns ag- 
£!\*iv'iit Sii'-C clrci!!!Jstii!!Co tlin t niurdors 
w ere com m itted in esp ec ia lly  cruel, h e i­
nous or depraved m illiner. S ta te  v. C eja
(1977) 1 )5  Ariz. 413, 565 P.2d 1274.

W here no m itiga tin g  c ircum stances  
w ere estab lished  and one aggravatin g  
circum stance w as estab lish ed , i. e., th a t  
m urders o f  tw o v ictim s w ere  com m itted  
by defendant in esp ec ia lly  cruel, heinous  
or depraved m anner, im position  o f death  
penalty  upon defendan t’s  conviction  on 
tw o counts o f  first-d egree m urder w a s  
not on ly  proper, Imt required. Id.

Im position o f death  penalty  on convic­
tion o f  first-degree m urder w as not im ­
proper, w here trial court found aggra­
vating  circu m stan ces pursuant to § 1 3 -  
454 (renum bered ns tills  section ) and  
found no m itigating  circum stances. 
S ta te  v. Ilo lsin gcr  (1977) 115 Ariz. 89, 
563 I *.2d 888.

D efendant who received deatli se n ­
tence on conviction  o f first-degree m ur­
der w a s not denied equal protection o f  
the law  because d efendan t's w ife , w ho  
w a s a lso  convicted o f  first-degree m ur­
der, received only a life  sentence, w here  
tr ia l court found in w ife 's  ease  a m iti­
gating  circum stance not found in d e­
fendant's ease  Id.

T ria l court's fa ilu re  to sp ec ify  w hich  
aggravatin g  circum stance n ecessita ted

T i t l s  1 3C R IM IN A L  C O D E
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Ch. 7

Im position o f deatli penalty  would not 
refillin' a remand for resentencing. 
S to ic  v . Knapp il!)77l 114 Ariz. 531, 502 
l \2 d  704,-certiorari denied PS S.Ct. 1458.

Kvidcuco or lack thereof presented to 
soiitencing Judge and tr ia l court in pros­
ecution o f defendant for m urder, includ­
ing circum stance o f du ress w hich cam e  
up only  in co n tex t o f  one o f s ta te ’s  the­
ories for m otive o f crim e, i. e., that de­
fendant feared h is  w ife  w a s going to 
desert him  and therefore  k illed h is  ch il­
dren in nil e ffo r t to bring them  closer  
together, supported sen tencing  court’s  
finding o f  absence o f  circu m stan ces  
which w ould m itiga te  a g a in st im position  
o f dentil penalty . Id.

W lint leg isla tu re  intended to include  
ns an aggravatin g  circum stance that 
w ould w arrant deatii pena lty  for m urder 
w a s a k illin g  w h ere an add itional c ir ­
cum stance o f  “heinous, cruel, j> de­
praved" nature se t crim e npnr from  
usual or the norm. Id.

Whore defendant w en t in to  room 
where h i 3  own tw o  in fa n t daughters 
w ere Sleeping, poured lantern  fu e l, in  
great qu antities, around the room, stood  
in the doorw ay and threw  a lighted  
m atch into the room, then returned to 
Ills bedroom to lie  dow n v o i le  the ch il­
dren burned and died, crim e w a s “hei­
nous, cruel and dopruved" and death  
sentence w a s clenrly ju stif ie d . Id.

St." lent obtnlned from  defendant by 
p olk , o fficer  w ho continued to tnlk  
w ith  him a fter  defendant ind icated  that 
he did not w an t to a n sw er  an y  more 
questions w a s not ndm issih lc n t sen tenc­
ing hearing fo llow in g  defendan t’s  con­
viction for first-degree m urder since  
statem en t w a s not adm issib le  nt tria l 
and adm issib ility  o f ev id en ce relevant to 
any nggrnvnting c ircu m stan ces nt sen ­
tence hearing is  governed by ru les gov­
ern ing adm ission of ev id en ce In crlm innl 
tr ia ls. S ta te  v. L ee (1970) 114 A riz. 101, 
559 l \2 d  057.

Record in hom icide prosecution  
show ed flint tr ia l court fo llow ed provi­
s io n s o f 8 13-454 (renum bered a s  th is  
section) requiring that m ater ia ls In pre- 
sentence report lie revenled ex cep t for  
m ateria l necessary for protection  o f hu­
man life , mid th a t an y  m ateria l w ith ­
held could not be considered  in deter­
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m ining e x is ten ce  o f  aggravatin g  or m iti­
ga tin g  circum stances. S ta te  v. Reid 
(1970) 114 Ariz. 10, 55!) l'.2d 130, c er tio ­
rari denied 97 S.Ct. 2191, 431 U.S. 921, 
53 L.Kil.2d 234.

In proceeding under provision o f  8 
13-454 (renum liered ns th is  section ) per­
ta in in g  to determ ination  o f  sentence  
upon find in g  or adm itting  o f  gu ilt in 
first-d egree m urder case, decision  to o f­
fer ev id en ce  o f aggravation  or not o ffer  
such ev id en ce  w a s the responsib ility  of 
the prosecutor, mid the court had no au­
thority  to in terfere  w ith  d iscretion  of 
prosecutor in th is  arer.; if  trial court 
did not believe that pi.-it agreem ent ac­
cepted by prosecutor served  ends o f  ju s­
tice, jud ge could decline to accept plea 
and tra n sfer  ca se  to another judge. 
S ta te  v. M urphy (1970) U S  Ariz. 410, 
555 IV2d 1110.

W here defendan t, pursuant to plea 
agreem ent w ith  prosecutor, pleaded g u il­
ty  to charge o f  first-degree m urder, and 
prosecutor, n s agreed, recom m ended that 
d efendan t receive life  sentence in ­
stead  o f death  penalty , tr ia l court er­
red in d irectin g  prosecutor, contrary  
to h is  w ish es, to put on evidence of 
aggravatin g  circu m stan ces and thus sen ­
tence o f  deatli im posed by court w as  
not proper and would lie s e t  aside and 
corrected to l ife  im prisonm ent w ithout 
possib ility  o f  parole for 25 years. Id.

Grand Jury testim ony, on w hich fir s t­
degree m urder ind ictm ent w a s founded  
and w hich reflected  that, inter a lia , pe­
tition er  nnd codcfcndnnts planned bur­
g lary  o f residence they knew belonged 
to person involved in narcotics transac­
tions and that petitioner, a fter  shooting  
o f  victim , held gun on ow ner o f resi­
dence nnd threatened him , w a s su ff i­
c ient to support finding of "aggravating  
circum stance" that petitioner In com m is­
sion  o f  o ffen se  know ingly created grave  
risk o f  dentil to  another person or per­
sons in add ition  to v ictim  o f o ffense, 
nnd th u s denyin g  petitioner's bull appli­
cation  w a s not abuse of discretion. 
M artinez v. Superior Court In and For 
Pinin C ounty (1970) 20 Arlz.App. 3S0,
5-18 I \2 d  1198.

5.   D uress, aggravating or m itigat­
ing circum stances

D efen d an t’s  action s in p lanning the  
k illin g  o f v ictim  for over a  day becnuse

§ 13-703
N ote  5
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§ 1 3 - 7 0 3
Note 5
lie w anted victim 's autom obile and dis­
liked victim 's drink ing Imbits nnd str ik ­
ing victim  severa l tim es w ith  ham m er, 
placing him in m ine sh a ft and dropping 
rocks and d irt on struggling  v ictim  did 
not ind icate d u ress as m itig a tin g  factor  
ca lling  for len iency  in sen ten cin g  de­
fendant convicted  o f first-degree m urder. 
S ta te  v. B ishop (1978) 118 A riz. 2(18, r.7(J 
I’.2d 122.

Fact that defendant, w ho w a s sen­
tenced to deatli upon h is conviction  on 
two counts o f  first-d egree m urder, m ight 
have boon depressed or even  traum a­
tized by h is  w ife ’s  m iscarriage did not, 
in itse lf, lead to conclusion th a t  lie w as  
under unusual or  su b sta n tia l duress 
three m ouths la ter  on day he com m itted  
murders. S ta te  v. Ceja (1077) 115 Ariz. 
412, 505 P.2d 1274.

6.  C haracter of o ffender, aggra­
vating or m itigating circum ­
stan ces

Cliarac -  o f  ind ividual o ffen d er  is  a  
eircunistiiuv : w h ich  should be considered  
in determ ining w h eth er death  penalty  
should be im p o sed ; sen tencing  auth ority  
should he given guidnncc about defend­
ant, ns w ell a s  the crim e, w h ich  the  
sta te  deem s particu lar ly  rel'w nnt to the  
sentencing decision . S ta te  v . Arnett
(1978) 119 Ariz. 38, 579 P.2d 542.

O ffense o f lew d  nnd la sc iv io u s ac t on 
child under age  o f  14 years in  w h ich  d e ­
fendant’s  in sertion  o f h is fin g er  into  
five-year-old g ir l's  vagina ruptured her  
hymen nnd caused  vaginal b leed in g  w as  
a crim e o f “violence” w ith in  m eaning of 
§ 13-455 (renum bered a s th is  section) 
providing tlm t an  aggravated  circum ­
stance to be considered in determ ining  
w hether to im pose deatli penalty  ngninst 
person convicted  o f first-d egree m urder 
w a s th a t "the d efen d an t w a s previously  
convicted o f  a  fe lon y  * * * in­
volving the th rea t o f  vio lence on anoth­
er  person." Id.

Accused's m ental condition, w h ich  w as  
n su b stan tia l fa c to r  in ca u sin g  m urder 
victim 's deatli, w a s  a m itiga tin g  factor  
precluding im position  of death  sentence  
against accused. S ta te  v. D o ss (1277) 
U G A riz. 15G, 508 P.2d 1054.

P sychopath ic or soelopnth lc condition  
is not, ns such, “m ental d isea se  or de­
fect" which w ould  co n stitu te  d efen se  to

CRIMINAL CODE Title 13

crim inal act. S ta te  v. R ichm ond (1977) 
114 Ariz. 180, 500 I’.2d 41, certiorari de­
nied 97 S.Ct. 2088, 433 U .S. 915, 53 I,. 
Kd.2d 1101, application  denied 98 S.Ct. 
8, 434 U .S. 1323. 54 L.Ed.2d 34, rehearing  
denied 98 S.Ct. 537, 434 U .S. 970, 54 L. 
10(1.2(1 409.

P erson ality  or character  d isorders are  
not "m itigatin g  circum stances" to be 
considered in determ ining penalty  for  
first-degree murder. Id.

C haracter or',personality d isorder does  
not q u a lify  ns “ im pairm ent" w ith in  
m eaning o f  death penalty  sta tu te , th is  
section , defin ing  "m itigatin g  circum ­
stances" to  include im pairm ent o f capac­
ity. Id.

7. ------  Prior conviction, aggravating
or m itigating circum stances

Under circum stances, tr ia l court w as  
correct in refusing to  consider, as m iti­
g a tin g  factor, lack o f  a prior conviction  
by d efendan t w ho w a s convicted  of  
first-degree m u r d e r .  S ta te  V. B i s h o p
(1978) 118 Ariz. 203, 57G P.2d 122.

Evidence, nt hearing on sentencing of  
defendant convicted o f first-degree mur­
der, fa iled  to support fin d in g  th a t de­
fendant had previously been convicted  
for a ssa u lt w ith  deadly weapon. S tn te  
v. Lee (1979) 114 Ariz. 101, 559 P.2d 657.

Suprem e Court does not approve pro­
cedure o f ask in g  c c w t  a t  sentencing  
henring to take jud lcin l notice o f  convic­
tion for purpose o f estab lish in g  such  
conviction ns aggravatin g  c ircum stance; 
proper procedure to estab lish  prior con­
viction is  for  Stn te  to o ffer  in evidence  
certified  copy o f conviction  pursuant to 
Hides o f Crim inal Procedure and estab ­
lish  defendant ns person to whom docu­
m ent refers. Id.

8. ------- Burden of proof, aggravating
or m itigating circum stances

Rurden o f e stab lish in g  m itigating  fa c ­
tors in f ir s t  degree m urder sentencing  
proceeding is  on defendan t. S tn te  v. 
B ishop (1978) 118 Ariz. 203, 576 P.2d  
122.

Burden o f  estab lish in g  ex isten ce  o f  
any m itigating  circum stance, for pur­
poses o f  im position o f  death  penalty, is  
on defendant. S tn te  v. Cejn (1977) 115 
Ariz. 413, 505 P.2d 1274.
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Harden o f esta b lish in g  m itiga ting  c ir ­
cum stances for purposes o f sentencing  is  
on the defendant. S ta te  v. Knapp (11)77) 
114 Ariz. .ri31, HOI* P.2d 704, certiorari 
denied DR S.Ct. 14.r,s.

StateV. hnrden to show  that right to 
hail w a s lim ited  rather than absolute in ­
cluded prltnn fa c ie  sh ow ing  o f ex isten ce  
o f one of a g g ravatin g  c ircum stances jus- 
tlf" lng  Im position o f death sentence. 
M artinez v. Superior Court In and For  
Plm n County (l!)7(i) 2(5 Ariz.Apj). .'18(5, 
54S P.2(1 1108.

W here defendant adm itted  that sh e  
had sh ot and killed  deceased , burden of 
proving circu m stan ces reducing offen se  
to m anslaughter w a s upon dei'endaut, 
unless they w ere show n by sta te 's  proof. 
H arris v. S ta le  (1035) 40 Ariz. 121, 40 
P.2d 1082.

9. ------  S u ffic ien cy  of evidence, aggra­
vating  or m itigating circum ­
stan ces

D efendant, w ho w a s convicted  on two  
counts o f  first-d ecree m urder, fr.iled to 
su sta in  h is burden o f estab lish in g  e x is ­
tence o f any m itiga tin g  circum stances, 
for purposes o f  Im position o f  death pen­
a lty . S ta te  v. C eja (1977) 115 Ariz. 413, 
505 P.2d 1274.

T here w a s In su ffic ien t evidence to 
support sen ten cin g  court’s determ ination  
o f ex isten ce  o f aggravatin g  circum ­
stan ce  th a t defendan t, w ho w a s sen ­
tenced to death  upon h is conviction  on 
two counts o f  first-d egree m urder, had 
know ingly created  grnvc risk o f  death  
to second v ictim  in com m ission o f  o f­
fense a g a in st f ir s t  victim . Id.

10. ------  Jury questions, aggravating or
m itigating circum stances  

E xisten ce  o f aggravatin g  and m itiga t­
ing fnriors need not he determ ined by a 
Jury in n cap ita l case. R ichm ond v, 
Cardwell (D.C.1978) 430 F.Supp. 519.

11. A d m issib ility  o f evidence
A t tr ia l, s in ce  com m ission o f  hom icide 

had been estab lish ed , clrcum stnuces of 
m itigation  m ust be confined to those  
surrounding com m ission o f  o ffen se  nnd 
relevant, w ith in  res gesta e  thereof in­
cluding those  circum stances which  
m ight reduce grade o f  ofi’enRe from 
first-degree to second-degree m urder or

m anslaughter. S ta te  v. K ruehteii (lOiHli 
101 Ariz. 18(5, 417 P.2d 510, certiorari 
denied 87 S .C t. 784. .’585 U.S. 1043, 17 I.. 
10(1.2(1 (587.

C ircum stances in e ith er  m itigation  or 
aggravation  o f  punishm ent are not a d ­
m issible on trial un less relevant to d e­
term ine gu ilt or Innocence. Id.

W here accused adm itted  that he fired  
(lie fa ta l sh ot, but cla im ed that he 
killed in se lf-defense, the exclusion  o f  
evidence o f  deceased’s  th rea ts  nnd the  
fact that he w as arm ed w a s erroneous 
under 5 13-454 (renum bered as th is see- 
tlon). N elson  v. S ta te  (1914) 1(5 Ariz. 
1(J5, 141 P. 704.

12. P resum ptions  
W hen the stn te  tins proved a hom icide  

by a defendant, the presum ption Is that 
he is g u ilty  o f  m urder un less the sta te ’s  
evidence ten d s to show  the contrary, 
and it Is incum bent upon defendant to  
contradict th a t presum ption. S tn te  v. 
Johnson (1949) G9 A riz. 203, 211 I’.2d 
409; S ta te  v. Ponce (1942) 59 Ariz. 158, 
124 P.2d 543.

Instruction  should have been given , in 
first-degree m urder prosecution, on o f ­
fense o f  voluntary m anslaughter, where, 
w h ile  ju ry  could have d isregarded d e­
fendan t’s  theory th at decedent had a t ­
tacked him  w ith  n kn ife, evidence  
presented could have overcom e the pre­
sum ption o f m alice estab lished  by the  
S ta te  nnd m ight have convinced the  
Jury th at the k illin g  w ns com m itted in 
the heat o f  passion . S tn te  v. Moore 
(1973) 109 Ariz. I l l ,  500 P.2d 242.

M alice w ill be presum ed from  proof o f  
hom icide alone i f  ev id en ce ndduced to 
estab lish  hom icide sh ow s neither m itiga ­
tion nor ju stifica tio n  or excu se. S tnte  
v. M aloney (1900) 101 Ariz. I l l ,  410 P.2d 
544, appeal a fter  rem and 102 Ariz. 495, 
433 P.2d 025, nppenl a fter  remand 105 
Ariz. 348, 4(54 P.2(l 793, certiorari denied  
91 S.Ct. 82, 400 U .S. 841, 27 I,. Ed.2d 75.

W here s ta te  has proved com m ission of  
hom icide by defendant, presum ption ob­
ta in s he is  gu ilty  o f m urder in first or 
second degree un less s ta te ’s  proof tends  
to reduce o ffen se  to m ruslnughter or 
show  th a t defendant w a s  Justified  in  
com m itting killing. M iranda v. S tn te
(1933) 42 Ariz. 358, 20 P.2d 241.
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Note 13
13. Ju stifica tio n  or excu se, in general 

Although it ill ic it  have lieen prefera­
ble not lo  instruct Jury tlm t “ Von are  
further instructed that upon a trial for  
hom icidc Iliu com m ission or II.— hom i­
cide by thu defendant being proved, (lie 
burden o f proving the e ireu iustauees or 
m itigation  to  ju s t ify  or ex cu se  it re­
volves upon I lie defendan t un less the 
proof on tiie  part o f  th e  prosecution  
tends to sh ow  th at th e  alleged crim e 
coniniitted on ly  am ounts to um iislaugh- 
ler  or tlmt th e  hom icide w a s ju stifia b le  
or excusable." , no prejudicia l error re­
su lted . S ta te  v. Youth: (1973) Itltl Ariz. 
221, HOS l \2 d  m .

Provocation or oth er  circum stances  
m ay reduce crim e from  m urder to m ar 
slaughter. S ta te  v. S e ller s  (10701 l(Hi 
Ariz. 315, 475 l*.2d 722.

In determ ining w h eth er defendan t ac­
cused o f hom icide acted  in necessary  
se lf-defense or  w h at appeared to be nec­
essary  se lf-defense, it is  ju ry ’s  duty to  
look n t transaction  from  w h a t it l>e- 
lleves from the evid en ce w a s standpoint 

jjh it rt’iiso l!«ib!e nt
the tim e, and considered snm e in light 
o f fa c ts  and c ircu m stan ces a s it  believes 
they appeared to d efen d an t as a reason­
able person a t th e  tim e. S ta te  v. Ander­
son (1907) 102 Ariz. 205, 428 P.2d <172.

W hen s ta te  had proved beyond reason­
ab le  doubt tlm t defendan t com m itted  
hom icide, it  had by operation o f form er  
§ 13-454 (renum bered a s  th is  section) 
autom atica lly  proved tlm t defendant a c t­
ed in ten tionally  and m alic iously  unless  
there w a s som e evidence o f  m itigation, 
ju stifica tio n  or ex cu se ; w ithou t any  
other proof defendant, w ould  bo g u ilty  o f  
second-degree m urder. S ta te  v. .Maloney 
(190(1) l l l l  Ariz. I l l ,  41(1 l ’.2d 544, appeal 
a fter  remand 102 Ariz. 405, 433 I\2d  
025, appeal a fter  remand 105 Ariz. 348, 
40-1 l ’.2d 703, certiorari denied 01 S.Ct. 
82, 400 U.S. 841, 27 l,.Kd.2d 75.

W here s ta te  has proved a hom icide by 
a defendant, and sta te 's  evid en ce fends 
only to reduce th e  o ffen se  to mnusl- ligh­
ter, a verd ict o f  th at o ffen se  is required  
unless d efendan t can sh ow  excu sab le  or 
ju stifia b le  hom icide. S ta te  v. P n w e  
(1042) 59 Ariz. 1 5 8 ,1 2  J I*.2d 543.

D efendant's adm ission  th a t he fired  
sh ot w hich killed deceased w a s su f f i­
cient to m ake a prlina fa c ie  ca se  o f  sec-

nm l-dcgrcc murder, and placed burden  
upon defendant of proving circum - 
sta n ces I hat m itigated, ju stified , or e x ­
cused killing. Vilihnrgld v. S ta le  (1935) 

Ariz. 275. 43 l*.2d 21(1.
Section  13-154 (renum bered a s  th is  

section ) only required defendant, on 
trial for murder, to produce such proof 
as w ould raise a reasonable doubt in the  
m inds o f the ju ry  w hether the k illin g  
w as ju s tif ia b le  or excu sab le  to lie e n ti­
tled to an acquitta l. Anderson v. T erri­
tory 119941 9-, A riz. 5(t. 7(1 1’. 03(1. In d is­
cu ssin g  the h istory ami proper in terpre­
tation  o f th is section  the Suprem e Court 
in th is case  sa id :

“Said  section  first appeared in the  
sta tu te s  o f the territory in the revision  
o f 1887, and is an exact rescript o f sec ­
tion 110.1 o f the Penal Code o f C alifor­
nia. T h is  being so, if  the Suprem e  
Court o f  that s ta le  bad given  a se ttled  
construction  to th is  sta tu te  prior to its  
adoption by the le g is la tu r e  o f  th is  ter­
ritory, th is  se ttled  construction  would lie 
binding upon us. We find, how ever, 
that the reported cases sh ow  a decided  
cim fiict o f  v iew  upon ttie question a s  to 
w h eth er th e  s ta tu te  is to Ik* construed  
a s requiring a defendant, under charge  
o f  m urder, to prove c ircum stances o f  
m itigation  or ex cu se  by a preponderance  
o f  the evidence. * * ♦ From  these
co n flic tin g  decisions, w e cannot sa y  th a t  
section  933 Imd been given  a se ttled  con­
struction  by the .Supreme Court o f  C a li­
fornia prior to its  adoption. T h e  case  
o f  Peop le v. K napp, 71 C'al. 1, 11 Pile. 
793, c ited  in the br ief o f the respondent, 
w as not published until a fter  th e  Penal 
Code o f  1887 laid liecn enacted , and  
hence is not to lie regarded in th is  con­
nect ion. In People v. Itushton, 8!) Cal. 
1(1(1, 22 Pne. 127, 549, in a w ell-consid­
ered opinion, th e  Suprem e Court o f C a li­
fornia, fo llow in g  People v. F lanagan ((10 
Cal. 3, 44 A m .ltcp . 5 2 1 and People v. 
Sm ith  15!) Cal. (Mil |, held tlm t tlm t 
court, in People v. H ong Ah Duck |(!1 
Cal. 3 8 s |, Imd given an erroneous co n ­
struction  to  sa id  section  1105 o f  tiie P e­
nal Code, imd tlm t a defendant, under  
the sta tu te , Is only required to produce 
such evidence a s w ill create  in the  
m inds o f  the jury  a reasonable doubt of  
Ids gu ilt, am i tlm t it m akes no d iffe r ­
ence w hether tills  reasonable doubt be 
tiie resu lt o f  ev id en ce on the part o f t f :  
prosecution, tending to show  clrcum -
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sta n ces o f m itigation  or ex cu se , or  
a rises from evid en ce com ing front the  
defendant. T he doctrine aunoiinccd in 
People v. Itu.ditou (80 Cnl, 100, 22 Pae. 
127, r»4i»| has lieen s in ce  fo llow ed , and  
ai»|M‘a rs to lie th e  se ttled  law  o f  tin* 
sta le . W e are  ia  ftdl accord w ith  tld s  
view  o f  the sta tu te.

"An exam in ation  sh ow s tlm t th e  s ta t ­
ute does not m ention the quantum  of  
proof required o f the defendant w here  
the burden is east upon him o f  sh o w in g  
circum stances o f m itigation  or excu se. 
It Is bused upon th e  com m on-low  doc­
trine tlm t one Is presum ed to intend the  
reasonable and probable consequences o f  
Ids net, and that, w here the a c t is  un law ­
ful, the crim inal in ten t is  in ferred . It 
m ust, how ever, Is? road in th e  lig h t o f  
tlintt other presum ption w hich lie s  n t the  
very foundation o f  crim inal la w — th at  
o f innocence, w hich a tta ch es to  a de­
fendant as a  su ffic ien t sh ie ld  un til ids  
gu ilt is estab lished  to the sa tis fa c tio n  of  
the jury , nnd beyond an y  reasonable  
doubt. A s expressed  by Mr. J u stice  
W hite in C offin  v. U. S., 150 U .S. 450, 
15 Sup.Ci. 405, 30 ij.Im!. 481: 'T ills  pre­
sum ption Is m i instrum ent o f proof cre­
ated by the law  in fa v o r  o f the accused, 
whereby Ids innocence Is esta b lish ed  un­
til su ffic ien t evid en ce is  introduced to 
overcom e th e  proof w hich the la w  lia s  
created . T ills  presum ption, on the one  
hand, supplem ented by any o th er  e v i­
dence lie m ay adduce, and the ev id en ce  
aga in st him, on the other, con stitu te  the  
elem ents from  w hicli the legal conclu­
sion of Ids gu ilt or innocence is  to be 
drawn.'

"Aguln, Is It ii reasonable construction  
to give to the s ta tu te  tlm t n defendan t 
is  en titled  to nn acquitta l w here th e  ev i­
dence on the part o f  the prosecution  
ra ises a reasonable doubt w h eth er  he 
w as ju stif ia b le  or excu sab le  in  th e  com ­
m ission o f the hom icide, but tlm t he is  
not en titled  to an acipdttal w h ere  lie 
seeks to Justify  or  ex cu se  the hom icide, 
and no proof o f  ju stif ic a tio n  or ex cu se  
is  put In by the prosecution, u n less  lie 
estab lishes c ircum stances o f m itigation  
or excu se  by n prepoi?'’ riince o f the  
proof? W hy should it  lie su ff ic ien t  that 
a rcasonahle doubt e x is t s  In the one  
ease, and in su ffic ien t In the other?  
W hat can it  m atter  to the law  w hence  
or by whom  or by w h at ev id en ce  the

5 A ritRev.SIA nno— 1 1

rcasonahle doubt Is raised? W hy should  
the law  lie regardful o f the source o f  
the reasonable doubt—w hether it o r ig i­
nate in the evid en ce o f  the prosecution  
or In tin1 evid en ce o f  the d efen se—pro­
vided it e x is ts  in th e  m inds o f the jury?  
It seem s to us m ore reasonable to hold 
tlmt the sta tu te  m eans tlm t, w here a  
prinm facie  case  Is m ade out. the d e­
fense1 must prove c ircum stance* o f m iti­
gation  or excu se  su ff ic ien t  to raise a 
i oiinhle doubt in the m inds o f  the  
Jury. A s w e have  seen, (Ids is now  the  
rule applied by the Snphm ie Court o f  
the sta te  o f  C aliforn ia . T he sam e rule  
w ns earlier  applied by the Suprem e  
Court o f N evada under n sim ilar  s ta t ­
ute. S ta te  v. M cCluer, 5 N ev. 132. In a 
recent case the Suprem e Court o f  M on­
tana, departing from  Its form er rulings, 
lm s given u like construction  to u s im i­
lar sta tu te. In fact, It w ould lie ea sy  to 
sh ow  that the trend o f  modern d ecision s  
is  in favor o f  th is  construction."

If, in a prosecution for m urder  
claim ed to have been com m itted in se lf-  
defense, It appears tlm t accused fired  
the shot, the burden o f proving m itig a t­
ing circum stances ex cu sin g  the hom icide  
is  on the defendan t, un less tbc proof on 
tbc part o f the prosecution  tends to  
sliow  tlm t the crim e com m itted only  
am ounts to m anslaughter, or tlm t the  
hom icide w n s excu sab le . F oster v. T er­
ritory (1899) (! Ariz. 240, 5G P . 738.

14. Instructions
In structin g  jury in language o f form ­

er § 13-154 (renum bered as th is  section) 
which sh ifted  burden o f proof o f  m itig a ­
tion to defendant upon proof o f com m is­
sion o f hom icide by defendant w a s not 
prejudicial although  liottor practice wits 
not to instruct jury  in language o f s ta t ­
ute. S ta te  v. M aloney (1901!) 101 Ariz. 
I l l ,  410 l \2 d  544, iqqiciil a fter  remand  
102 Ariz. 495, 433 1\2(1 025, npponl a fter  
rem and 105 Ariz. 348, 404 l*.2d 793, cer­
tiorari denied 01 S.Ct. 82. 400 U .S. 841, 
27 L.Ed.2d 75.

Instruction  tlm t proof o f hom icide  
ea st burden on d efen d an t to prove c ir ­
cum stances that m itigated , Justified , or  
excu sed  It to ex ten t o f  raising reason­
able doubt in iniuds o f  Jury w a s not er ­
ror. lto sser  v. S tn te  (1935) 45 Ariz. 204, 
42 I*.2d 013.

§ 13-703
N o te  14
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In struction  tlm t, com m ission o f  hom i­
cid e by defendan t M u g  proven, burden  
is  on him  to prove ju stifica tio n  or m iti­
gation , etc., fo llow in g  5 13—154 (renum ­
bered ns tills  section ) w as not error, ns 
a ssum ing tlm t defendan t com m itted the  
hom icide. Itnniirez v. S ta te  (10301 IS  
Ariz. 2 7 2 ,1 5 8  P . 040.

W here, in a prosecution for hom icide, 
the court charged tlm t accused could not 
lie convicted  u n less the evidence ex c lu d ­
ed every  reasonable hyp othesis hut tlm t 
o f  g u ilt :  tlm t, no m ntter how stron g  
the c ircu m stan ces w ere , they did no), 
con stitu te  proof required by law  If they  
could be reasonably  reconciled w ith  the  
theory th a t d efen d an t acted in se lf-d e­
fen se  ; th a t d efen d an t w as presum ed in ­
nocent; and thn t such  presum ption re­
m ained until overcom e by evidence s a t is ­
fy in g  th e  ju ry  beyond reasonable doubt 
of h is  g u ilt— an Instruction in the lnn- 
guugc o f § 13-454 (renum bered a s tills  
section ) w ns proper. R ryant v. T err ito ­
ry (1009) 12 Ariz. 105 ,100  P . 455.

I t  is  not error for the court in a  pros­
ecution  for m urder to  chnrge Lite ex a ct  
language o f § 13-454 (renum bered a s  
tills  section). H nldorm nn v. T erritory  
(1900) 7 Ariz. 120, 00 P . 870.

15. P resentence reports
W here tr ia l cou rt in prosecution  for  

m urder and otiier  crim es d id  not s ta te  
w h y certa in  portions o f  presentence re­
port w ere  excised  nnd did not ind icute  
tlm t i t  w ns not considerin g  such excised  
m nterinl in  im posing death  sentence, 
proceeding w ould be rem anded for new  
hearing and resentencing. S tn te  v. W at­
son (1970) 114 Ariz. 1, 559 P.2d 121, cer­
tiorari denied 97 S.Ct. 1087, 430 U .S. 
980, 52 L .Ed.2d 382.

»6. Review
T he Suprem e Court Imd Jurisdiction  

o f  apiK'til from death sen tence im posed  
upon defendant upon h is conviction  o f  
tw o counts o f first-d egree murder. 
S ta te  v. Ceja (1977) 115 Ariz. 413, 505 
P.2d 1274.

W hile defendant, w ho w a s sentenced  
to deatli ii|K)ii his coin iction on tw o  
counts o f  first-degree m urder, did not 
bring to atten tion o f the suprem e court 
on appeal any deficien cy  in conduct o f  
tr ia l itse lf, the suprem e court neverthe­
less  m ade independent rev iew  o f  record  
o f proceedings below and w a s sa t is f ie d  
tlm t defendant w as accorded ta lr  trlnl. 
Id.

Due to gravity  o f deatli pena lty  Im­
posed upon defendant tqion h is  convic­
tion on tw o counts o f  first-d egree m ur­
der, suprem e court Imd duty  on appeal 
to m ake Independent exam in ation  o f  rec­
ord to determ ine w hether dentil penalty  
w as properly im posed, and, in dlsclm rg-
t — — A  1 — M  ^  t  .  .  M  —<  A  t  m  M  A  L .  — ^  M M  M . .  . .
i l l  f t  L i m e  A I I I I V . I I U I I ,  L U C  L A / I l l  L  W H S  1 C *

ipiired, am ong other tilings, to ascerta in  
w h eth er evidence supported sen ten cin g  
court’s  find ing of ex isten ce  o f  sta tu to ry  
aggravatin g  circum stances nnd absence  
o f  sta tu tory  m itigating  circum stances. 
Id.

liccn u se  o f unique sev erity  o f  death  
pcnnlty, Suprem e Court w ill accord  
prom pt consideration  to app eals from  
im position o f the deatli sentence. S ta te  
v. Richm ond (1977) 114 Ariz. 180, 500 P. 
2d 41, certiorari denied 97 S.Ct. 2988, 
433 U .S. 915, 53 L.Ed.2d 11C „ app lica­
tion denied 98 S.Ct. 8, 434 U .S. 1323, 54 
L.Ed.2d 34, rehearing denied 98 S.Ct. 
537, 434 U .S. 970, 54 L.Ed.2d 409.

§ 1 3 - 7 0 4 .  Method of infliction of sentence of death 
The penalty of death shall be inflicted by lethal gas.

Formerly § 13-1654. Renumbered as § 13-4004 by Laws 1977, Ch. 142, § 
157, eff. Oct. 1, 1978. Renumbered as § 13-704 by Laws 1978, Ch. 201, § 
109, eff. Oct. 1, 1978.
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H istorical Note

Source;
Utiles C r.l’roc., § 4(H). (UefurencR Is 

to a  Code o f  C rlininiil Procedure  
based 011 th e  Model Code o f  
Crim inal Procedure mid adopt­
ed by tiie Suprem e Court. See  
Cotie 1939, J 44-102 e t  seq.]

Code 1030, § 44-23151.
A.U.S. form er 58 13-1(154, 13-4004.

Adopted from Model Code Crim .Proc.
5 418.

O riginal 8 13-704, derived from Pen. 
Code 1001, 5 .34; I’en.Code 1013, 5 34: 
Itev.Code 11128, 5 4401: Code 1030, 5 4 3 -  
5703, defined  m isprision  o f  treason, and 
w a s reiK'ated by L aw s 1077. eh. 142, 8 
23, e ffec tiv e  October 1,1978.

Section 1.3-704 a s  added ‘ by L aw s 
1077, Ch. 142, 5 48, e ff. Oct. 1, 1078, w as  
transferred and renm nliered ns 5 13- 
(■04; st>o Ita licized  note preceding fi 1.3- 
701.

Cro.w R eferences

M ethod o f  in flicting  deatli jicimlty,, see  Const., art. 22, § 22. 
W arrant o f  execution, see  H ides C r.l’roc. ltu le  20-10.

Crim inal Lmv C=>1210.

Library R eferences

C..1.S. Crim inal Law 5 2001 et seq.

U nited S ta te s Suprem e Court

Florida, Georgia, L ouisiana, North  
Carolina and T exas. Donth penalty, sec  
Gregg v. Georgia, 1070, 90 S.Ct. 2909, 
428 U .S. 153, 49 L.Kd.2d 859; .Jtirek v. 
T exas, 1070, 90 S.Ct. 2950, 428 U .S. 202, 
40 L.Ed.2d 929; P ro ffitt  v. F lorida,

1970, 90 S.Ct. 29(10, 428 U .S. 242, 49 L. 
Kd.2d 913; W oodson v. North Cnrolina, 
1970, 90 S.Ct. 2078, 428 U .S. 280, 49 L. 
ICd.2d 914; K olierts v. L ouisiana, 1970, 
90 S.Ct. 3001, 428 U.S. 325, 49 L.Kd.2d 
974.

N otes of D ecisions

In general I 
C onstitutional provisions 
Related law  3

1. In general
Const. Art. 22, § 22, prescrib ing letlinl 

gas for execution  o f deatli penalty  re­
quired that such m ethod lie used in all 
cases fo llow ing date  o f  approval o f  
am endm ent w hether crim e for w hich  
such sentence is  im posed w ns com m itted  
prior thereto or not. H ernandez v. 
S tate  (19.34) 4.3 Ariz. 424, 32 I'.2d 18.

2. C onstitutional provisions
Const. Art. 22, 8 22, prescribing lethal 

gas for execution  o f  deatli penalty  w as  
not in v iolation o f stn te  C onstitution  
prohibiting pnssnge o f  ex  post facto  
inw s since nniendm ent having becom e  
pnrt o f C onstitution  w ould  siqiorsede  
any provision therein  tlm t w a s in con­
flict therew ith . Ilcrm m dez v. S ta te
(1934) 43 Ariz. 424, 32 P.2d 18.

Const. Art. 22, 5 22, prescribing lethal 
g as for execution  o f  death  penalty w as  
not v lo ln tlve  o f  Federal C onstitu tion  ns 
im iiosing "cruel mid unusual punish­
m ent". Id.

Const. A rt. 22, § 22, prescribing letlm l 
g n s for execution  o f  deatli sentence, con­
strued to apply to crim e for w hich sen ­
tence w a s im posed prior to adoption of 
am endm ent, w a s not in v iolation o f  Fed­
eral C onstitution prohibiting passage of 
"ex post facto  law s". Id.

3. Related law
In itia tiv e  A ct 191G. am ending Pen. 

Code 1913, 5 173 (repealed ; sec, now, 5§ 
13-1104 nnd 13-1105) abolish ing dentil 
penalty for first degree m urder only and 
repealing nil la w s In conflict therew ith  
w hich left dentil penalty in  fu ll force ns 
to treason nnd train  robliery under 55 .‘13 
and 438, d id  not repeal general law s for 
carrying o u t the deatli penalty, and 
lienee w ns not a  leg is la tiv e  pardon of  
one convicted o f m urder under 5 173 lie- 
fore ninendm ent, especia lly  In view  of
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rc-cstablishm cnt o f dentil penalty  for -177, certiorari denied -ts s . l 't .  22, 275 U.
m urder under In itia tiv e  Act 1!US. K)i S . 522, 72 L.Kd. -105. 
parte F ulfill (11)27) 21 Ariz. *1115, 254 I*.

§ 1 3 - 7 0 5 .  Persons present a t execution of sentence of death; 
limitation

The superintendent of the state prison shall be present at the exe­
cution of all death sentences and shall invite a physician, the attorney 
general and a t least twelve reputable citizens of his selection to be 
present at the execution. The superintendent shall at the request of 
the defendant, permit clergymen, not exceeding two, whom the de­
fendant names and any persons, relatives or friends, not to exceed 
five, to be present at the execution. The superintendent may invite 
such peace officers as he deems expedient to witness the execution. 
No persons other than those set forth in this section shall be present 
at the execution nor shall any minor be allowed to witness the execu­
tion.
Fo rm e rly  § 13-1655. Renumbered as § 13-4005 by Laws 1977, Ch. 142, § 
157, e ff . Oct. 1, 1978. Renumbered as § 13-705 by Laws 1978, Ch. 201, § 
109, e ff . Oct. 1, 1978.

H istorical N ote

Source: R eviser's Note:
Pcn.Code 1901, 5 1030, nm., L aw s 1909, T h e  f ir s t  sen tence o f  R.C.1928, § 5130 

ch. 28, § 1. (44-2317, C. ’39) Is om itted  ns covered by
Pcn.Code 1913, § 1141). R ule 345 o f  the H ides o f Crim inal Pro-
ltev.Codo 1928, § 5130. ccdure.
Code 1939, § 44-2317. T h is  section  is  an In itiative  m easure
A.R .S. form er §S13-10..i>, 13-100,). am ending P.C.1913, § 1149. T h e  effec-
Adoptcd from  C aliforn ia , see  W est’s  tlv e  date  o f  the m easure w as Decem ber  

I’en.Code §5 3C03,3005. 5, 1918. See  L aw s 1919, In itia tiv e  and
Form er 5 13-705 w ns transferred  nnd ^ fe r e n d u m  M easures, p. 20. 

renumbered ns § 13-005; see  Ituiiclzed  
note preceding § 13-701.

Cross R eferences

C onstitutional provision  relating to capital punishm ent, see  Const, art. 22, § 22. 
D efin ition  of m inor, sec  § 1-215.

§ 1 3 - 7 0 6 .  Return upon death warrant
Upon the execution of a sentence of death, the superintendent of 

the state prison shall make a return upon the death warrant to the 
court which pronounced sentence, showing the time, mode and man­
ner in which it was executed.
Fo rm e rly  § 13-1656. Renumbered as § 13-4006 by Laws 977, Ch. U2, § 
157, e ff . Oct. 1, 1978. Renumbered as § 13-706 by Laws 1978, Ch. 201, § 
109, e ff . Oct. 1, 1978.
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SUBTITLE 2. OFFENSES AGAINST THE PERSON  

CHAPTER 10 
HOMICIDE

SECTION. SECTION.
5 -1 0 -1 0 1 . C a p ita l m urder. 5 -1 0 -1 0 5 . N e g l ig e n t  h om icid e.
5 -1 0 -1 0 2 . M urder in  th e  first d egree .

9 HOMICIDE 5-10-101

E f f e c t iv e  D a t e s .  A c ts  198 7  (1 s t  E x. 
S e s s .l ,  N o . 52 , S 2: J u n e  2 9 , 19 8 7 . E m er­
g e n c y  c la u se  provided: "It is  h ereb y  found  
an d  d e te r m in e d  by th e  G en era l A sse m b ly  
th a t  in  th e  c a se  o f  R o n n ie  M id g e tt ,  S r . vs. 
S t a t e  o f  A r k a n s a s ,  CR 8 6 -2 1 5 , th e  S u ­
p rem e  C ou rt o f  th e  S ta te  o f  A r k a n sa s  
fa ile d  to find  e v id e n c e  o f  p r e m ed ita tio n  
and  d e lib e r a tio n  in order to a ffirm  a ju r y  
f in d in g  o f  first d e g r ee  m u rd er  w h ere  a  
ch ild 's  d e a th  w a s  ca u sed  from  a  b e a tin g  a t  
th e  h a n d s  o f  h is  d ru n k en  fa th er , and  
th e r e fo r e  red u ced  th e  fa th er 's  co n v ictio n

to second  d e g r e e  m u rd er  c a u s in g  c o n s id ­
e ra b le  c o n fu s io n  w ith  r e fe re n c e  to  th e  a p ­
p lica tio n  o f  A r k a n sa s ’ first d e g r e e  m u rd er  
s ta tu te  to ch ild  a b u se  e a se s  r e s u l t in g  in  
d e a th , th e  im m e d ia te  p a s sa g e  o f  t h is  A c t  
is  n e c e s sa r y  in  order to  c le a r ly  e s ta b l is h  
A r k a n sa s! f ir s t  d eg ree  m urder s t a t u t e  to  
be a p p lic a b le  in  su ch  c a se s . T h e r e fo r e , a n  
em er g en cy  is  h ereb y  d e c la r ed  to  e x is t ,  
an d  th is  A c t b e in g  n e c essa ry  for th e  p r e s­
e rv a tio n  o f  th e  p u b lic  p ea ce , h e a lth  an d  
sa fe ty  sh a ll  be  in  fu ll fo ice  a n d  e f fe c t  from  
and a fte r  i t s  p a s sa g e  and  a p p r o v a l.”

5-10-101. Capital murder.
(a) A person commits capital murder if:
(1) Acting alone or with one (1) or more other persons, he c'-.nmits or 

attempts to commit rape, kidnapping, vehicular piracy, robbery, bur­
glary, or escape ia the first degree, and in the course of and in further­
ance of the felony, or in immediate flight therefrom, he o; an accom­
plice causes the death of any person under circumstances manifesting 
extreme indifference to the value of human life; or

(2) Acting alone or with one (1) or more other persons, he commits or 
attempts to commit arson, and in the course of and in furtherance of 
the felony or in immediate flight therefrom, he or an accomplice causes 
the death of any person; or

(3) With the premeditated and deliberated purpose of causing the 
death of any law enforcement officer, jailer, prison official, firefighter, 
judge or other court official, probation officer, parole officer, or any 
military personnel, when such person is acting in line of duty, he 
causes the death of any person; or

(4) With the premeditated and deliberated purpose of causing the 
death of any person, he causes the death of two (2) or more persons in 
the course of the same criminal episode; or

(5) With the premeditated and deliberated purpose of causing the 
death of the holder of any public office filled by election or appointment 
or a candidate for public office, he causes the death of any person; or
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(6» While under sentence of life imprisonment, life imprisonment 
without parole, or death, he purposely causes the death of another 
person after premeditation and deliberation; or

(7i Pursuant to an agreement that he cause the death of another 
person in return for anything of value, he causes the death of any 
person; or

(8) He enters into an agreement whereby one person hi to cause the 
death of another person in return for anything of value, and the person 
hired, pursuant to the agreement, causes the death of any person.

(b) It is an affirmative defense to any prosecution under subsection 
(a)(1) of this section for an offense in which the defendant was not the 
only participant that the defendant did not commit the homicidal act c r  
in any way solicit, command, induce, procure, counsel, or aid its com­
mission.

(c) Capital murder is punishable by death or life imprisonment with­
out parole pursuant to §§ 5-4-601 — 5-4-605 and 5-4-607 — 5-4-609. 
For all purposes other than disposition under $5 5-4-101 — 5-4-104, 
5-4-201 — 5-4-204, 5-4-301 — 5-4-308, 5-4-310 — 5-4-312. 5-4-401 — 
5-4-404, 5-4-501 — 5-4-505, 5-4-601 — 5-4-605, and 5-4-607 — 5-4-609, 
capital murder is a Class Y felony.

H is t o r y .  A c ts  1 9 7 5 . N o. 2 8 0 . S 1501; A .S .A . 1 9 4 7 , S 4 1 -1 5 0 1 ;  A c ts  1 9 8 7 , N o . 
1 9 8 3 . N o . 3 4 1 , S 1; 19 8 5 , N o . 8 4 0 . S 1; 2 4 2 . S 2.

5-10-102. Murder in the first degree.
(a) A person commits murder in the first degree if:
( 1) Acting alone or with one (1) or more other persons, he commits or 

attempts to commit a felony, and in the course of and in the further­
ance of the felony or in immediate flight therefrom, he or an accomplice 
causes the death of any person under circumstances manifesting ex­
treme indifference to the value of human life; or

(2) With the premeditated and deliberated purpose of causing the 
death of another person, he causes the Heath of any person; or

(3) Under circumstances manifesting cruel and malicious indiffer­
ence to the value of human life, he knowingly causes the death of a 
person fourteen (14) years of age or younger.

<b) It is an affirmative defense to any prosecution under subsection
(a)(1) for an offense in which the defendant was not the only partici­
pant that the defendant:

(1) Did not commit the homicidal act or in any way solicit, com­
mand, induce, procure, counsel, or aid its commission; end

(2) Was not armed with a deadly weapon; and
(3) Reasonably believed that no other participant was armed with a 

deadly weapon; and
(4) Reasonably Delieved that no other participant intended to en­

gage in conduct which could result in death or serious physical injury.
(c) Murder in the first degree is a Class Y felony.
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H is t o r y .  A cts 1975 , N o . 2 8 0 . § lf»02: § 4 1 -1 5 0 2 ; A cts 19 8 7  '1 s t  E x . S e s s .t ,  N o.
1 9 8 ! .  N o. 6 2 0 , § 10; A .S .A . 1 9 4 7 , 5 2 . § 1.

5-10-105. Negligent homicide.
(a)(1) A person commits negligent homicide if he negligently causes 

the death of another person, not constituting murder or manslaughter, 
as a result of operating a vehicle, an aircraft, or a watercraft:

(A) While intoxicated; or
(B) If at that time there is one-tenth of one percent (0.10%) or 

more by weight of alcohol in the person’s blood as determined by a 
chemical test of the person’s blood, urine, breath, or other bodily 
substance.
(2) A person who violates subdivision (a)(1) of this subsection is 

guilty of a Class D felony.
(b)(1) A person commits negligent homicide if he negligently causes 

the death of another person.
(2) A person who violates subdivision (b)(1) of this subsection is 

guilty of a Class A misdemeanor.
(c) For the purpose of this section, "intoxicated” means influenced or 

affected by the ingestion of alcohol, a controlled substance, any intoxi­
cant, or any combination thereof to such a degree that the driver’s 
reactions, motor skills, and judgment are substantially altered and the 
driver, therefore, constitutes a clear and substantial danger of physical 
injury or death to himself and other motorists or pedestrians.

H '? * o r y . A c ts  19 7 5 , N o . 2 8 0 , S 1505;
A .S .A . 1947 , S 4 1 -1 5 0 5 ; A c ts  1 9 8 7 , N o.
5 3 8 , S 1.

CHAPTER 12 
ROBBERY

SECTION.
5 -1 2 -1 0 2 . R obbery.

5-12-102. Robbery.
(a) A person commits robbery if, with the purpose of committing a 

felony or misdemeanor theft or resisting apprehension immediately 
thereafter, he employs or threatens to immediately employ physical 
force upon another.

(b) Robbery is a Class B felony.

H is t o r y .  A c ts  19 7 5 . N o . 2 8 0 , S 2 1 0 3 ;
A .S .A . 19 4 7 . § 4 1 -2 1 0 3 ; A c ts  1 9 8 7 , N o.
9 3 4 , S 1.
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v. S ta te .  2 8 6  A rk . 2 0 5 . 691 S  W .2d 103  
11 985).

N o t ic e .
T h e  d e fe n d a n t's  c o n te n tio n  th a t  th e  

p le a d in g s  g a v e  h im  no n otice  o f  e n h a n c e ­
m e n t w a s  m e r it le s s  b e c a u se  th e  in fo r m a ­
tio n  a lle g e d  th e  d e fe n d a n t k illed  th e  m u r ­
d er  v ic t im  w ith  a  rev o lv er; th u s , th e  d e ­
fe n d a n t had  n o tic e  o f  th e  f ir e a r n  is su e  
an d  th a t  th e  S ta te  co u ld  a sk  for a n  e n ­
h a n c e m e n t. D a v id  v. S ta te . 2 8 6  A rk . 2 0 5 ,  
691 S .W .2 d  133 <1985).

R e s e n t e n c in g .
A lth o u g h  th e  e v id e n c e  w a s  in su ff ic ie n t  

to su p p ort th e  f in d in g  th a t  th e  d e fe n d a n t

a b u rg la r y  p r o se c u tio n  had  v io la te d  
In is  se c tio n  by u s in g  a f ir e a rm  in  th e  co m ­
m iss io n  o f  a fe lo n y , r e s e n te n c in g  th e  d e ­
fe n d a n t w a s  u n n e c e s s a r y  w h e r e  th e  s e n ­
te n c e  th a t th e  d e fe n d a n t  h a d  r ec e iv e d  w a s  
th e  m in im u m  s e n te n c e  h e  co u ld  h a v e  re­
c e iv ed  u n d er  S 5 -4 -5 0 1  a s  a n  e x ten d e d  
te rm  o f  p u n ish m e n t  for c o n v ic t io n  o f  four  
or m ore  p r e v io u s  fe lo n ie s , ir r e sp e c t iv e  o f  
th e  is su e  o f  th e  f ire a rm . J o rd o n  v. S ta te ,  
2 7 4  A rk . 5 7 2 . 6 2 6  S .W .2 d  9 4 7  <1982).

C ite d :  T h o m a s  v. S t a t e ,  2 6 2  A rk . 79 , 
5 5 3  S .W .2 d  3 2  < 1977); F o s te r  v . S ta te .  2 7 5  
A rk. 4 2 7 . 631  S .W .2 d  7  (1 9 8 2 );  G ilb e r t v. 
S ta te .  2 7 7  A rk . 6 1 . 6 3 9  S .W .2 d  3 4 6  
i l9 8 2 i ;  S p ille r s  v . L o c k h a r t. 8 0 2  F .2d  
1 0 0 7  (8 th  C ir . 1 9 8 6 i

S u b c h a p t e r  6  —  T r i a l  a n d  S e n t e n c e  —  C a p i t a l  M u r d e r

SECTION

5 -4 -6 0 1 .
5 -4 -6 0 2 .

L e g is la t iv e  in te n t .
C a p ita l m u rd er  ch a rg e  —  T r ia l  

p roced u re.
5 -4 -6 0 3 . F in d in g s  req u ired  for d ea th  s e n ­

te n c e  — U n a n im ity .
5 -4 -6 0 4 . A g g r a v a t in g  c ir cu m sta n ce s .
5 -4 -6 0 5 . M it ig a t in g  c ir cu m sta n ce s .
5 -4 -6 0 6 . L ife  im p r iso n m e n t w ith o u t p a ­

ro le .
5 -4 -6 0 7 . A p p lica tio n  for e x e c u t iv e  c le m ­

e n c y  — R e g u la tio n s .

SECTION.

5 -4 -6 0 8 . W a iv er  o f  d e a th  p e n a lty .
5-4-6U 9 —  5 -4 -6 1 4 . (R e se r v e d .|
5 -4 -6 1 5 . C o n v ic tio n  —  P u n is h m e n ts .
5 -4 -6 1 6 . P ro ced u re  fo l lo w in g  r em a n d  o f  

c a p ita l c a s e  a f te r  v a c a t io n  
o f  d e a th  s e n te n c e  —  R etro ­
a c t iv e  a p p lic a tio n .

5 -4 -6 1 7 . M eth o d  o f  e x e c u t io n .

P u b l i s h e r ' s  N o t e s .  A c ts  1975, N o. 2 8 0 , 
S 1 3 0 9  p ro v id ed  th a t  i f  a n y  p ro v isio n  o f  
SS 5 -4 -6 0 1  —  5 -4 -6 0 8  or th e  a p p lic a tio n  
th e r e o f  to  a n y  p erso n  or c ir cu m sta n ce  w a s  
h eld  in v a lid  th a t  th e  in v a lid ity  w a s n ot to  
a ffec t o th e r  p r o v is io n s  or a p p lic a tio n s  o f  
SS 5 -4 -6 0 1  —  5 -4 -6 0 8  th a t could be g iv e n  
e ffe c t w ith o u t th e  in v a lid  p rovision  or a p ­
p lica tio n , an d  to  th a t  en d  th e  p r o v is io n s  o f  
SS 5 -4 -6 0 1  —  5 -4 -6 0 8  w ere  dec lared  to  be  
se v e ra b le .

E f f e c t iv e  D a t e s .  A c ts  1983 . N o . 5 4 6 .  
S 3; M ar. 19 , 1983 . E m crg en c j c la u se  
provided: "It is  h ereb y  found an d  d e te r ­
m in ed  th a t  th o se  d e fe n d a n ts  w h o se  d e a th  
se n te n c e s  h a v e  b een  v a c a ted  by th e  a p p e l­
la te  co u r ts , w ith  th e ir  c o n v ic tio n s  u p h e ld , 
h a v e  b een  se n te n c e d  to  life  w ith o u t p a ­
role; b e c a u se  o f  th e  p ro v isio n  r e q u ir in g  
s e n te n c in g  b y  th e  sa m e  ju ry  th a t d e te r ­
m in e s  g u i l t ,  th e  S ta te  m u st e ith e r  accep t 
th e  red u ced  s e n te n c e , or. i f  it w is h e s  to  
re im p o se  th e  d e a th  p e n a lty , to retry  both

th e  g u ilt  a n d  s e n te n c in g  p h a se s;  it is  a  
w a s te  o f  ju d ic ia l r e so u r c e s  to req u ire  th e  
r e tr y in g  o f  an  e rro r-free  tr ia l  i f  th e  S ta te  
w is h e s  io  se e k  to r e im p o se  th e  d e a th  p e n ­
a lty ; an d  th is  A ct is  im m e d ia te ly  n e c e s ­
sa r y  to r ec t ify  th a t p ro b lem . T h e r efo r e , an  
e m e r g e n c y  is  h e r eb y  d e c la r ed  to  e x is t ,  
and th is  A ct b e in g  im m e d ia te ly  n e c e s sa r y  
for th e  p r e se r v a t io n  o f  th e  p u b lic  p ea ce ,  
h e a lth  and  sa fe ty  s h a ll  b e  in  fu ll force and  
e ffe c t from  and  a fte r  i t s  p a s s a g e  a n d  a p ­
proval."

A c ts  1985 , N o . 8 3 3 , S 2; A pr. 4 , 1 9 8 5 .  
E m e rg e n c y  c la u se  p rov id ed : "It i s  h ereb y  
found an d  d e te r m in e d  by th e  G en era l A s ­
se m b ly  th a t th e  p r e se n t  s t a t u t e  g o v e r n in g  
a g g r a v a t in g  c ir c u m sta n c e s  w h ic h  ju s t ify  
th e  im p o s itio n  o f  th e  d e a th  p e n a lty  d o es  
not a d e q u a te ly  p r o v id e  for a p p ro p r ia te  
p u n ish m e n t w h en  th e  c r im e  o f  c a p ita l  
m u rd er  is  c o m m itte d  in  a n  e s p e c ia l ly  h e i ­
n o u s. a tr o c io u s  or  cru e l m a n n e r  o f  co m ­
m itt in g  a  c a p ita l fe lo n y  m u r d e r  is  a n  a p ­
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p r o p r ia te  co n sid era tio n  in  d e te r m in in g  
th e  p e n a lty  fo -uch  a  crim e; a n d  th a t th e  
a d d itio n  o f  th is  a g g r a v a t in g  c ir cu m sta n ce  
to  th e  s ta tu to r ily  a u th o r iz ed  l is t  o f  a g g r a ­
v a t in g  c ir c u m sta n c e s  is  im m e d ia te ly  n e c ­
e s sa r y  to  p ro v id e  for it s  c o n s id e r a tio n  in  
tr ia ls  for c a p ita l m u rd ers w h ic h  m ay  oc-

RESEARCH

A L R . P ro p r ie ty  o f  im p o s itio n  o f  death  
s e n te n c e  by s ta te  court fo llo w in g  ju ry 's  
r e c o m m en d a tio n  o f  life  im p r iso n m e n t or 
le s s e r  s e n te n c e . 8 A L R  4 th  1028.

A m . J u r .  21 A m . J u r . 2 d , C rim . L„ 
6 0 6 -6 1 2  a n d  6 2 5 -6 3 1 .

A r k .  L . R e v .  T h e  C o n s t itu t io n a lity  o f

cu r  a fter  th e  p a s sa g e  an d  app rova l o f ‘h is  
A ct. T h erefo re , a n  e m e r g e n c y  is  hereby  
d ec la red  to  e x is t  a n d  th is  A ct b e in g  n e c e s ­
sa ry  for th e  p r e se rv a tio n  o f  th e  p u b lic  
p ea ce, h e a lth  a n d  s a f e t y  sh a ll  be in  fu ll 
force and  e ffec t from  a n d  a fter  it s  p a ssa g e  
a n d  app roval."

REFERENCED

A ffir m a tiv e  D e fe n se s  to C r im in a l 
C h a rg es , 2 9  A rk . L. R ev. 4 3 0 .

N o te , G rig sb y  v . M abry: C o n v ic tio n s  
R en d ered  by D e a th -Q u a lif ie d  J u r ie s  A re  
L 'n c o n stitu tio n a l, 3 9  A rk . L. R ev. 3 3 5 .

C .J .S . 2 4 B  C .J .S .. C rim  L„ S 1995« 1 > e t  
sec,.

5-4-601. Legislative intern.
(a) It is the intention of the General Assembly of the State of Arkan­

sas. in enacting this subchapter, to specify th° procedures and stan­
dards pursuant to which a sentencing body must conform in making a 
determination as to whether a sentence of death is to be imposed upon 
a conviction of capital murder.

(b) In the event that the provisions of this subchapter respecting 
sentencing • rocedures are held invalid with regard to the imposition of 
a sentence /death  or a sentence of death is declared to be invalid per 
se, it is the intent of the General Assembly that;

(1) Capital murder shall be punishable by life imprisonment with­
out parole; and

(2) The procedures and findings required by SS 5-4-602 — 5-4-605, 
5-4-607, and 5-4-608 shall be deemed repealed and of no effect.

H is t o r y .  A c ts  1975 . N o. 2 8 0 , S 1308- 
A .S .A . 1 9 4 7 . § 4 1 -1 3 0 8 .

5-4-602. Capital murder charge — Trial procedure.
The following procedures shall govern trials of pe^ons charged with 

capital murder:
(1) The jury shall first hear all evidence relevant to the charge or 

charges and shall then retire to reach a verdict of guilt or innocence.
(2) If the defendant is found not guilty of the capital offense charged 

but guilty of a lesser included offense, sentence shall be determined 
and imposed as provided bv law.

(3) If the defendant is found guilty of capital murder, the same jury 
shall sit again in order to hear additional evidence as provided by 
subdivision (4> hereof, and to determine sentence in the manner pro­
vided by S 5-4-603; except that, if the state waives the death penalty.
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stipulates tftat no aggravating circumstance exists, or stjp-'tiaVes tha t 
mitigating circumstances outweigh aggravating circumstances, no 
such hearing shall be required, and the trial court shall sentence the 
defendant to life imprisonment without parole.

(4< In determining sentence, evidence may be presented to the jury  
as to any matters relating to aggravating circumstances enum erated 
in § 5-4-604 or any mitigating circumstances. Evidence as to any m iti­
gating circumstances may be presented by either the state  or the  de­
fendant regardless of its admissibility under the rules governing ad­
mission of evidence in trials of criminal matters, but the  admissibility 
of evidence relevant to the aggravating circumstances set forth in 
S 5-4-604 shall be governed by the rules governing the admission of 
evidence in such trials. The slate  and the defendant or his counsel shall 
be permitted to present argum ent respecting sentencing

H is to ry . Acts 1975, No. 280. S 1301;
A .S .A . 19 4 7 . 5 4 1 -1 3 0 1 .
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CASE NOTES

A n a l y s i s

C o n st itu t io n a lity .
A p p ea l.
C ruel an d  u n u su a l p jn is h m e n t .
D e a th  p e n a lty .
E v id en ce .
In stru c tio n s.
J u r ie s .
V a lid ity  o f  procedure.
V o ir  d ire.

C on s titu t io n a lity .
F orm er s im ila r  s ta tu te  w a s  c o n s t i tu ­

tio n a l, s in c e  th e  b a s is  for th e  v e rd ic t , s u p ­
ported  by th e  ju r y ’s  w r itte n  f in d in g  w ith  
r esp ect to th e  v a r io u s  a g g r a v a t in g  a n d  
m it ig a t in g  c ir cu m sta n ce s , w o u ld  be 
k n o w n . C o llin s  v . S ta te . 2 5 9  A rk . 8 , 531  
S .W .2d  13 (1 9 7 5 ), alTd, 261 A rk . 1 9 5 , 5 4 8  
S .W .2d  106 (1977); N e a l v. S ta te .  2 5 9  
A rk. 27 . 531 S .\V .2d  17 (1 9 7 5 ); v a c a ted  
in so fa r  a s  ju d g m e n ts  le ft u n d istu rb ed  th e  
d ea th  p e n a ltv  im p osed , 4 2 9  U .S . 8 0 8 . 97  
S. C t. 4 4 . 4 5 . 5 0  L. Ed. 2d 69  1197 6 ), a il'd . 
261 A rk . 3 3 6 , 5 4 8  S .W .2 d  1 3 5  (1 9 7 7 )  (p re ­
c ed in g  d e c is io n s  u n d er  prior law ).

W here d e fen d a n t w a s  se n te n c e d  to life  
im p r iso n m en t w ith o u t paro le , h e  cou ld

n ot a t ta c k  a s u n c o n s t i tu t io n a l ly  v a g u e  
p r o v is io n s  o f  form er s im i la r  s ta t u t e  w h ic h  
w o u ld  h a v e  p e r m itte d  th e  ju r y  to  im p o se  
th e  d e a th  p e n a lty  a f te r  a s s e s s in g  a g g r a ­
v a t in g  c ir c u m sta n c e s , s in c e  d e fe n d a n t  
h a d  n o t b een  p e n a lize d  by th a t  p r o v is io n . 
W ill ia m s  v. S ta te . 2 6 0  A rk . 4 5 7 ,  541  
S.VV.2d 3 0 0  (1 9 7 6 ) (d e c is io n  u n d e r  p r io r  
la w ).

S e c t io n s  5 -4 -6 0 2  —  5 -4 -6 0 5  do n o t  p la c e  
a n  im p e r m iss ib le  b u rd en  o n  th e  e x e r c is e  
o f  th e  c o n s t itu t io n a l r ig h t  to  tr ia l b y  ju r y .  
R u iz  v . S ta te .  2 7 5  A r k . 4 1 0 , 6 3 0  SA V .2d  
4 4 . cer t, d ,iied , 4 5 9  U .S . 8 8 2 , 1 0 3  S. C t. 
181 . 74  L. Ed. 2d 1 4 6  (1 9 8 2 ) .

A lle g a t io n  th a t th e  A r k a n s a s  d e a th  
p e n a lty  s ta t u t e  im p e r m is s ib ly  p e n a liz e d  
p e t it io n e r 's  e x e r c ise  o f  h is  c o n s t i tu t io n a l  
r ig h t  to  p lea d  not g u i l t y  a n d  to  h a v e  a 
ju r v  tr ia l w a s  rejected . H il l  v . S t a t e ,  2 7 8  
A rk . 194 . 6 4 4  S .W .2 d  2 8 2  (1 9 8 3 ) .

T h e r e  is  no r ig h t  to  p le a d  g u i l t y ,  a n d  
th e  fa c t th a t o n ly  a j u r y  m a y  im p o se  th e  
d e a th  p e n a lty  d o es  n ot in v a l id a te  t h i s  s e c ­
t io n  a n d  SS 5 -4 -6 0 3  —  5 -4 -6 0 5 . H a y e s  v . 
S t a t e .  2 8 0  A rk . 5 0 9 . 6 6 0  S .\V .2 d  6 4 8 ,  cer t. 
d e n ie d . 4 6 4  U .S . 8 6 5 . 1 0 4  S . C t. 1 9 8 , 7 8  L. 
E d. 2d  173  (1 9 8 3 ), 4 6 5  U .S . 1 0 5 1 , 1 0 4  S . 
C t. 1 3 3 1 , 79  L. Ed. 2 d  7 2 6  (1 9 8 4 ) .
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Appeial.
In a  c a p ita l fe lo n y  case , it is  th e  d u ty  o f  

th e  S u p r em e  C o u rt to e x a m in e  th e  e n t ir e  
record , n ot o n ly  for th o se  erro rs r a ised  on  
a p p ea l but a lso  for th o se  th a t  m a y  be  
found in th e  record . B lv  v. S ta te .  2 6 3  A rk . 
13o , 5 6 2  S .W .2 d  6 0 5  <19781.

C rue l and U nusua l P un ishm en t.
S e n te n c e  o f  life  im p r iso n m e n t w ith o u t  

psirole v ,a s  n ot cru el or u n u su a l p u n is h ­
m e n t, w h ere  th e  s e n te n c e  w a s  w ith in  th e  
l im it s  e s ta b lish e d  by th e  le g is la tu r e .  
D y n s v. S ta te ,  2 6 0  A rk. 3 0 3 , 5 3 9  S .\V .2 d  
251  (1 &,r6> (d e c is io n  u n d er  prior la w ).

W h ere  ju r y  found d e fen d a n t g u i l t y  o f  
c a p ita l m u rd er , th e  sen ten ce  it  im p o sed  o f  
life  im p r iso n m e n t w ith o u t p a ro le  w a s  
w ith in  '.he s ta tu to r y  lim its  o f  th is  se c tio n  
a n d  th u s  not cru el and  u n u su a l p u n ish ­
m e n t u n d er  th e  E ig h th  A m e n d m en t to  
th e  U n ite d  S ta te s  C o n stitu tio n . W ilso n  v. 
S ta te , 271 A rk . 6 8 2 . 611  SA V .2d 7 3 9
(1981).

Death P ena lty .
A  p ro ced u re  for p r o se c u tin g  th o se  

charged , w ith  c a p ita l fe lo n y  m u rd er  in  
w h ich  c .ie  ju r y  m u st m a k e  a  u n a n im o u s  
d e te r m in a tio n  o f  g u ilt  o f  o n e  o f  th e  n a r­
ro w ly  d e fin e d  c a te g o r ie s  o f  th e  c r im e  b e ­
y on d  a r e a so n a b le  dou bt, a n d  in  w h ic h  th e  
sa m e  ju r y  in  th e  s e n te n c in g  p h a se  o f  th e  
tr ia l m u s t  h e a r  te s t im o n y  t e n d in g  to 
sh o w  o n e  or m ore  sp e c if ic a lly  e n u m e r a te d  
gro u p s o f  a g g r a v a t in g  c ir c u m sta n c e s  p lu s  
e v id en ce  r e le v a n t  to m it ig a t in g  c ir cu m ­
sta n c e s , prov id ed  a d eq u a te  sa fe g u a r d s  
a g a in s t  a r b itra r y  or ca p r ic io u s im p o s itio n  
o f  th e  d e a th  p e n a lty . C o llin s  v. S ta te .  261  
A rk. 1 95 , 5 4 8  S .W .2d  106 . cer t, d e n ie d ,  
4 3 4  U .S . 8 7 8 , 9 8  S. Ct. 2 3 1 . 5 4  L. Ed. 2d  
158 (1 9 7 7 ) (d ec is io n  u n d er  prior la w ).

A r g u m e n t th a t  th e  d e a th  p e n a lty  w a s  
u n c o n stitu t io n a l w a s  rejected . H a y e s  v. 
S ta te , 2 7 8  A rk . 2 1 1 , 6 4 5  S .W .2 d  6 6 2 . cer t,  
d en ied , 4 6 4  U .S . 8 6 5 , 104 S. Ct. 198. 78  L. 
£ d . 2d 173 (19831 , 4 6 5  U .S . 1 0 5 1 . 104 S. 
Ct. 1331, 7 9  L. Ed. 2d 7 2 6  <1984».

E v id e n c e .
D u r in g  th e  p e n a lty  s ta g e  o f  a c a p ita l  

m urder tr ia l,  th e  s ta te  w a s  not req u ired  
to rep eat e v id e n c e  o f  a g g r a v a t in g  c ir cu m ­
sta n c e s  in a d d itio n  to a n y  su ch  e v id e n c e  
P rev io u sly  p resen ted  d u r in g  th e  g u ilt  or  
in n o cen ce  p h a se  o f  th e  tr ia l N e a l v 
^ ta te , 2 5 9  A rk 27 . 531 S .W  2 1 17 < l i .7 5 l .

v a c a te d  in so far  a s ju d g m e n t le ft  u n d is ­
tu rb ed  th e  d ea th  p e n a lty  im p o se d , 4 2 9  
U .S . 6 0 8 , 9 7  S. Ct. 4 5 . 50  L. E d . 2 d  6 9
(1 9 7 6 ) . alTd, 261 A rk. 3 3 6 , 5 4 8  S .W .2 d  
135 <1977) (decision  un d er  p r io r  la w ).  

E v en  th o u g h  th is  se c tio n  te n d s  to  r e la x  
th e  r eq u ire m en t o f a d m is s ib ili ty  w ith  r e ­
g a r d  to a u th e n tic ity  or h e a r sa y , th e  l e g i s ­
la tu r e  d id  not in ten d  to t o ta l ly  o p e n  th e  
door to  a n y  and a ll m a tte r s  s im p ly  b e ­
c a u se  m it ig a tio n  is  th e  is su e , so  th a t  t e s t i ­
m o n y  sh o u ld  be sw orn and  th e  s t a t e  g iv e n  
a n  o p p o rtu n ity  to c r o s s -e x a m in e  u n le s s  
th e r e  a re  co m p ellin g  and  v a lid  r e a s o n s  for  
n ot d o in g  so. H obbs v. S ta te ,  2 7 3  A rk .  
1 25 , 6 1 7  S .W  2d 347  (1 9 8 1 ).

T h e  tr ia l court did not err  w h e n , in  th e  
p e n a lty  p h a se  o f  th e  c a p ita l m u r d e r  tr ia l ,  
it r e fu sed  to a llow  a  d e fe n se  w it n e s s  to  
t e s t i fy  a s  to the d e fe n d a n t’s  c h a r ita b le  
a c ts  w h ich  th e  d e fen d a n t h a d  r e la te d  to  
h im , b e c a u se  th e  d e fen d a n t w a s  a v a i la b le  
to te s t ify  and there w a s  no r e a so n  f~r th e  
a d m iss io n  o f  such  h e a r sa y  te s t im o n y . H il l  
v. S ta te .  2 7 5  A rk. 71 , 6 2 8  S .W .2 d  2 8 4 ,  
cer t, d en ie d . 459  U .S . 8 8 2 , 1 0 3  S . C t. 1 8 0 , 
74  L. Ed. 2d  147 (1 9 8 2 ).

T h e  tr ia l court sh ou ld  e x c lu d e  from  th e  
p e n a lty  p h a se  o f  th e  tr ia l th e  r e s u l t s  o f  r. 
p o ly g ra p h  ex a m in a tio n  g iv e n  to  th e  d e ­
fen d a n t; w h ile  th e  r u le s  o f  e v id e n c e  a r e  
n ot a p p lica b le  to the p e n a lty  p h a s t  o f  t h e  
tr ia l ,  th e  ev id en ce  offered  m u s t  b e  p ro b a ­
t iv e  o f  so m e  issu e  to be p ro p er ly  c o n s id ­
ered  in  th e  p en a lty  p h a se . H en d r ic k so n  v .  
S ta te .  2 8 5  A r k . '4 6 2 , 6 8 8  S .W .2 d  2 9 5
(1 9 8 5 ).

In s t ru . (ions.
T ria l cou rt did not err  in a l lo w in g  th e  

s t a t e  to prove a ll th e  d e fe n d a n t’s p r io r  fe l­
o n ie s  w h er e  th e  court c le a r ly  in s tr u c te d  
th e  ju r y  th a t  th ey  w e re  to  c o n s id e r  o n ly  
th e  pr ior  co n v ictio n s in v o lv in g  th r e a ts  or  
v io le n c e  a s  a g g r a v a tin g  c ir c u m s ta n c e s  
an d  th a t  th e  other c o n v ic t io n s  w e r e  to  b e  
c o n sid ered  on ly  for e n h a n c e m e n t  p u r ­
p o ses . H ill v. S ta te . 2 7 5  A r k . 7 1 , 6 2 8  
S .W .2d 2 8 4 , cert, d e n ie d , 4 5 9  U .S . 8 8 2 ,  
103  S . Ct. 180. 74 L. Ed. 2d  147 (1 9 8 2 ) .

J u r i e s .
In so fa r  a s  th e  sa m e  ju r y  is  r e q u ire d  to  

s i t  in  both  p h a ses o f  a  b ifu r c a ted  tr ia l ,  t h e  
idea  th a t a juror w h o co u ld  q u a lify  for  
o n ly  o n e  p h a se  o f  th e  tr ia l ca n  s i t  in  b o th  
or th a t . or. voir d ire, th e  d u a l r o le  o f  th e  
ju r y  sh o u ld  be d is t in g u ish e d , is  fo r e ­
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c lo sed . G ile s  v. S t a t e .  261 A rk . 4 1 4 . 5 4 9  
S .W .2d  4 7 9 , cer t, d e n ie d . 444 U .S . 8 9 4 . 9 8  
S . C t. 2 7 2 . 54  L. Ed. 2d 18(1 (1 9 7 7 ) (d e c i­
s io n  u n d er  p r io r  la w !.

It t  ̂o b v io u s  t h a t  th e  s ta te  h a s  u s ig n if i -  
c a n t in te r e s t  in  s e e in g  th a t th o se  w h o  
co u ld  n e v e r  le v y  t h e  d ea th  p e n a lty  n ot h e  
a llo w e d  to  p a r t ic ip a te  in the a s s e s s m e n t  
o f  th e  s e n te n c e  in  a  c a p ita l c a se , e l s e  a 
s in g le  ju r o r  co u ld  e f fe c t iv e ly  n u l li fy  th e  
s t a t e  le g is la tu r e 's  d e te rm in a tio n  t h a t  
c a p ita l p u n ish m e n t  sh o u ld  be a n  a v a i l ­
a b le , an d  m ig h t  b e  th e  a p p ro p ria te  p u n ­
is h m e n t .  b u t th a t  in te r e s t  is  not in v o lv e d  
w h en  a  sc r u p le d  ju ro r  is  ex c lu d ed  fo r  
c a u s e  from  g u i l t  d e te r m in a tio n  so  lo n g  a s  
th e  ju r o r  s w e a r s  to  d ec id e  th e  g u ilt  i s s u e  
on  th e  b a s is  o f  th e  la w  and e v id e n c e .  
G r ig sb y  v . M a b ry , 184 F. S u p p . 1 3 7 2  
(E .D . A rk .I, m o d ified  on o th er  g r o u n d s .  
6 3 7  F .2d  5 2 5  (8 th  C ir. 1980).

It i s  n o t im p e r m is s ib le  for th e  s a m e  
" d ea th  q u a lif ied "  ju r y  to both h ea r  th e  e v ­
id e n c e  a n d  d e te r m in e  th e  s e n te n c e  in  a 
b ifu r c a ted  tr ia l for  c a p ita l m u rd er . L a s le y  
v. S ta te ,  2 7 4  A r k . 3 5 2 . 6 2 5  S .\V .2 d  4 6 6  
(19811.

T h e  la w  o f  A r k a n sa s  p e r m its  p r o sp e c ­
t iv e  ju r o r s  to  be c h a lle n g e d  i f  th e y  w o u ld  
a u to m a t ic a lly  v o te  for th e  d ea th  p e n a lty  
up on  c o n v ic t io n  r e g a r d le s s  o f  th e  e v i ­
d e n c e . G r ig sb y  v . M abry , 5 6 9  F. S u p p .  
1 2 7 3  (E .D . A rk . 1 S 3 1, afTd a s m o d ified  
7 5 8  F .2d  2 2 6  (8 th  C ir. 1985); r e v ’d on  
o th e r  g r o u n d s , L o ck h a rt v. M cC ree. 4 7 6  
U .S . - .  1 0 6  S . C t. 17 5 8 , 9 0  L. E d. 2d 1 3 7
(1 9 8 6 ).

T h e  e x c lu s io n  for c a u se  o f  :he v e n ir e ­
m en  w ith  c o n sc ie n t io u s  ob jec tio n s to  th e  
d e a th  p e n a lty ,  w ith o u t a  d e te r m in a t io n  
th a t  th e ir  o b je c tio n s  w ou ld  p reclu d e  th e ir  
f in d in g  d e fe n d a n t g u ilty , did n ot d e n y  
h im  h is  r ig h t  to  a n  im p a r tia l ju r y  a n d  to  a  
ju r y  th a t  w a s  r e p r e se n ta t iv e  o f  th e  c o m ­
m u n ity . H ill  v . S ta te ,  2 7 8  A rk. 194 , 6 4 4  
S .W .2d  2 8 2  (19831 .

T h e  d e a th -q u a lif ic a t io n  o f  th e  ju r y  d id  
not d e p r iv e  d e fe n d a n t o f  an im p a r t ia l  

ju r y . A b e r n a th y  v. S ta te . 2 7 8  A rk . 2 5 0 .  
6 4 4  S .W .2d 5 9 0  (1 9 8 3 ); H a y es  v. S ta te .  
2 7 8  A r k . 2 1 1 . 6 4 5  S .W .2d  6 62 , cer t, d e ­
n ied . 4 6 4  U .S . 8 6 5 , 104 S. Ct. 1 9 8 , 78  L. 
Ed. 2d 173  (1 9 8 3 ) , 4 6 5  U .S . 10 5 1 , 104 S .
Ct 1 3 3 1 , 7 9  L. E d. 2d 7 2 6  (1 9 8 4 ).

A  d e a th -q u a lif ie d  ju ry  is  c o n s t itu t io n a l .  
S im m o n s  v , S ta te .  2 7 8  A rk . 3 0 5 , 6 4 5  
S .W .2d 6 8 0 . :e r i .  d en ied . 464 U .S . 8 6 5 .

104 S . < i 1 9 7 . 7r> L  Ed. 2d 173 ' ) 9 8 3 i ;  
H en ry  v. S t a t e .  2 7 8  A rk . 4 7 8 . 6 4 7  S  \V .2d  
4 1 9 . cer t d e n ie d . 4 6 4  U .S . 8 3 5 . 104 S . C t. 
121, 7 8  L  E d . 2d 119  (1 9 8 3 );  R e c to r  v. 
S ta te .  2 8 0  A r k . 3 8 5 , 6 5 9  S .W .2 d  168  
(19831 . cer t, d e n ie d , 4 6 6  U .S . 9 8 8 , 1 0 4  S. 
Ct. 2 3 7 0 . 8 0  L. E d . 2d  8 4 2  (1 9 8 4 ) .

E x c lu s io n  fo r  c a u s e  o f  tw o  v e n ir e m e n  
b e c a u se  o f  th e ir  u n c e r ta in ty  a s  to  c a p ita l  
p u n ish m e n t ,  a n d  fa i lu r e  to  e x c u s e  for  
c a u se  a  v e n ir e m a n  w h o  sh o w e d  a p r e fer ­
en c e  for it , d id  n o t c o n s t i tu te  a b u se  o f d i s -  
c r» tio n . C l in e s  v. S ta te ,  2 S 0  A rk . 7 7 . 6 5 6  
S W .2d 6 8 4  '1 9 8 3 ' .  p e t it io n  d e n ie d , 2 8 2  
A rk . 5 4 1 , 6 6 9  S .W .2 d  8 8 3 . cer t, d e n ie d ,  
4 6 5  U .S . 1 0 5 1 . 104  S . C t. 1 3 2 S . 7 9  L. E d. 
2d 7 2 3  11984 '.

J u r o r s  w h o  a r e  u n a lte r a b ly  o p p o se d  to  
c a p ita l p u n is h m e n t  sh o u ld  n ot b e  p e r m it ­
ted  to  p a r t ic ip a te  in  tin  J e te r m in a t io n  o f  
g u ilt  o r  in n o c e n c e  in  c a p ita l c a s e s  an d  
th e ir  e x c lu s io n  is  proper. R ecto r  v. S ta te ,  
2 8 0  A rk . 3 8 5 . 6 5 9  S .W .2 d  1 6 8  (1 9 8 3 ' .  c er t,  
d e n ie d , 4 6 6  U .S . 9 8 8 . 104 S . C t. 2 3 7 0 .  8 0  
L. Ed. 2d  8 4 2  (1 9 8 4 ) .

T h e  r e m o v a l for  c a u se , p r io r  to  t h e  g u i l t  
p h a se  o f  a b ifu r c a te d  c a p ita l t r ia l ,  o f  p ro ­
sp e c t iv e  ju r o r s  w h o  s t a t e  t h a t  t h e y  c a n ­
not. u n d e r  a n y  c ir c u m sta n c e s , v o te  fo r  th e  
im p o s itio n  o f  th e  d e a th  p e n a lty  d o e s  n o t  
v io la te  a  d e fe n d a n t ’s  r ig h t  u n d e r  th e  
S ix th  a n d  F o u r te e n th  A m e n d m e n ts  o f  th e  
U n ite d  S t a t e s  C o n s t itu t io n  to  h a v e  h is  
g u il t  or in m  wence d e te r m in e d  b y  a n  im ­
p a r tia l ju r y  s e le c te d  from  a  r e p r e s e n ta ­
t iv e  cro ss s e c t io n  o f  th e  c o m m u n ity  o r  h is  
c o n s t itu t io n a l  r ig h t  to  a n  im p a r t ia l  j u r / .  
L o ck h a rt v . M cC r e e . 4 7 6  U .S . — , 1 0 6  S . 
C t. 17 5 S . 9 0  L. E d. 2d 1 3 7  (1 9 8 6 ' .

T h e  r e m o v a l for  c a u se , p r io r  to  t h e  g u i l t  
p h a se  o f  a b ifu r c a te d  c a p ita l t r ia l ,  o f  p ro ­
sp e c t iv e  ju r o r s  w h o  s t a t e  th a t  t h e y  c a n ­
n o t. un der n y  c ir c u m sta n c e s ,  v o te  fo r  th e  
im p o s it io n  o f  th e  d e a th  p e n a lty  s e r v e s  th e  
s ta te 's  e n t ir e ly  p ro p er  in te r e s t  in  o b ta in ­
in g  a s in g le  ju r y  th a t  ca n  im p a r t ia l ly  d e ­
c id e  a ll o f  th e  is s u e s  in  th e  d e fe n d a n t ’s  
ca se  L o ck h a r t v . M cC ree. 4 7 6  U .S .  — , 
1 0 6  S . C t. 1 7 5 8 . 9 0  L. Ed. 2 d  137  119861.

S in c e  A r k a n s a s  r e c o g n iz e s  ^he d e a th  
p e n a lty , ju r o r s  in  a  c a p ita l m u r d e r  c a se  
m u st be a b le  to  c o n s id e r  im p o s in g  a d e a th  
se n te n c e  i f  t h e y  a r e  to p erfo rm  th e ir  fu n c ­
tio n  a s  ju ro rs; th e  tr ia l co u r t c o r r e c t ly  d e ­
c id ed  th a t  th o se  e x c u se d  ju r o r s  c o u ld  n o t  
perform  th e ir  d u t ie s ,  b e c a u se  th e y  w o u ld  
not c o n s id e r  im p o s in g  a d e a th  s e n te n c e .



147 D I S P O S IT IO N  O F  O F F E N D E R S 5-4-503

W illia m s v. S ta te , 2 8 8  A rk . 4 1 4 , 7 0 5  
S.W .2d  8 8 8  (1 9 8 6 ).

T h e  proper sta n d a r d  to be used  in  r e ­
le a s in g  a  ju ro r  is  w h e th e r  th e  ju ro r 's  
v iew s  w ou ld  p r e v en t or s u b s ta n t ia lly  im ­
p a ir  th e  p erfo rm a n ce  o f  h is  d u t ie s  a s  a  
ju ror  in  acco rd a n ce  w ith  h is  in s tr u c t io n s  
and o a th . W illia m s  v . S ta te , 2 8 8  A rk . 4 4 4 ,  
705 S .W .2d  8 8 8  (1 9 8 6 ).

V a l id i t y  o f  P r o c e d u r e .
A  p roced ure for p r o se c u tin g  th o se  

ch a rg ed  w ith  c a p ita l fe lo n y  m u rd er  in  
w h ich  th e  ju r y  m u s t  m a k e  a u n a n im o u s  
d e te rm in a tio n  o f  g u i l t  o f  o n e  o f  th e  n a r ­
row ly  d efin ed  c a te g o r ie s  o f  th e  cr im e  b e ­
yond  a  r ea so n a b le  d ou b t, an d  in  w h ic h  th e  
sa m e  ju r y  in  th e  s e n te n c in g  p h a se  o f  th e  
tr ia l m u st h e a r  te s t im o n y  te n d in g  to  
sh o w  on e or m ore sp e c if ic a lly  e n u m e r a te d  
gro u p s o f  a g g r a v a t in g  c ir c u m sta n c e s  pi :s 
e v id en ce  r e le v a n t to m it ig a t in g  c ir c u m ­
sta n ce s , prov id ed  a d e q u a te  sa fe g u a r d s

a g a in s t  a r b itra r y  or ca p r ic io u s  im p o s it io n  
o f  th e  d e a th  p e n a lty . C o llin s  v. S ta te ,  261  
A rk. 195 , 5 4 8  S .W .2 d  1 06 , cer t, d en ied ,  
4 3 4  U .S . 8 7 8 , 9 8  S. C t. 2 3 1 , 5 4  L. Ed. 2d  
1 58 . r e h e a r in g  d en ied , 4 3 4  U .S . 9 7 7 . 9 8  S. 
C t. 5 4 0 , 5 4  L. Ed. 2d 471 (1 9 7 7 )  (d e c is io n  
u n d er  prior la w ),

V o ir  D ir e .
D e fe n d a n ts  in  a c a p ita l m u rd er  c a se  are  

not p erm itted  to  vo ir  d ir e  th e  ju r y  b e ­
tw e e n  th e  g u i l t  p h a se  an d  th e  p e n a lty  
p h a se  o f  th e  tr ia l s in c e  su b d iv is io n  (3) r e ­
q u ire s  th e  sa m e  ju r y  s i t  a t  b o th  p h a se s .  
R u iz  v. S ta te ,  2 7 3  A rk . 9 4 , 6 1 7  S .W .2d 6 , 
cert, d e n ie d , 4 5 4  U .S . 1 0 9 3 , 1 0 2  S. C t. 
6 5 9 . 70  L. Ed. 2d 631 (1 9 8 1 ).

C ite d :  T itu s  v . S ta te , 2 6 8  A rk . 9 , 5 9 3  
S .W .2d 1 6 4  (1 9 8 0 ); H eard  v. S ta te ,  2 7 2  
A rk. 140 , 6 1 2  S .W .2 d  3 1 2  (1 9 8 1 ); G ru zen  
v . S ta te . 2 7 6  A rk . 1 49 , 6 3 4  S .W .2 d  92
(19 8 2 ).

5-4-603. F in d in g s  re q u ire d  fo r  d e a th  sen te n c e  — U nan im ity .

(a) The jury  shall impose a sentence of death if it unanimously re­
turns written findings that:

(1) Aggravating circumstances exist beyond a reasonable doubt; and
(2) Aggravating circumstances outweigh beyond a reasonable doubt 

all mitigating circumstances found to exist; and
(3) Aggravating circumstances justify a sentence of death beyond a 

reasonable doubt.
(b) The jury  shall impose a sentence of life imprisonment without 

parole if it finds that:
(1) Aggravating circumstances do not exist beyond a ’•easonable 

doubt; or
(2) Aggravating circumstances do not outweigh beyond a reasonable 

doubt all mitigating circumstances found to exist; or
(3) Aggravating circumstances do not justify a sentence of death 

beyond a reasonable doubt.
(c) If the jury  does not make all findings required by subsection (a), 

the court shall impose a sentence of life imprisonment without parole.

H is to r y .  A c ts  1975 , N o. 2 8 0 , 8 1302; 
1977 . N o. 4 7 4 , 8 11: A .S .A . 19 4 7 . 
S 4 1 -1 3 0 2 .

R E S E A R C H  R E F E R E N C E S

U A L R  L .J . S u r v e y  o f  A r k a n sa s  L aw . S u rv e y  o f  A r k a n sa s  Law: C r im in a l Pro-
C rim in a l P ro ced u re . 5  U A L R  L .J. 123. c ed u re . 6  U A L R  L.J 119.
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CASE NOTr,S

A n a l y s i s  

C o n s t itu t io n a l itv .
A g g r a v a t in g  or m it ig a t in g  c ir cu m ­

sta n c e s .
B u rd en  o f  proof.
D isc r e t io n  o f  co u rt a n d  ju ry .
E v id en ce .
Ju ro rs.

C o n s titu t io n a lity .
F o rm er  d e a th  p e n a lty  s ta tu te  h e ld  c o n ­

s t i tu t io n a l .  S w in d le r  v. S ta te ,  26-1 A rk .  
1 0 7 , 5 6 9  S .W .2d 120  (1 9 7 S ), cer t, d e n ie d .  
4 4 9  U .S . 1 0 5 7 ,1 0 1  S . C t. 6 3 0 . 6 6  L. Ed. 2 d  
511  (1 9 8 0 )  (d e c is io n  u n d e r  prior la w ).

S e c t io n s  5 -4 -6 0 2  —  5 -4 -6 0 5  do not p la c e  
a n  im p e r m iss ib le  b u rd en  on  th e  e x e r c is e  
o f  th e  c o n s t itu t io n a l r ig h t  to  tr ia l b y j u r y  
s in c e , u n d er  th is  s e c t io n  th e  tr ia l ju d g e  is  
n o t req u ired  to im p o se  th e  d e a th  p e n a lty  
in  e v e r y  c a se  in  w h ic h  th e  ju r y  v e r d ic t  
p re sc r ib e s  it . R u iz  v . S ta te ,  2 7 5  A rk. 4 1 0 ,  
6 3 0  S .W .2d 4 4 , cer t, d e n ie d , 4 5 9  U .S . 8 8 2 .  
103  S . C t. 1 8 1 . 7 4  L. E d. 2d 1 4 8  <1982).

T h is  s e c t io n , w h ic h  s e t s  o u t th e  f in d ­
in g s  req u ired  for a  d e a th  s e n te n c e , is  n o t  
u n c o n s t itu t io n a l. H ill v. S ta te .  2 7 8  A rk . 
194 , 6 4 4  S .W . 2d 2 8 2  (1 9 8 3 ).

T h e  c la im  th a t  th e  A r k a n sa s  s ta tu to r y  
sc h e m e  r e g a r d in g  c a p ita l m u rd er  is  u n ­
c o n s t itu t io n a l in  th a t  it  d o es  n o t r eq u ire  
th e  ju r y  to  s e p a r a te ly  w e ig h  ea ch  d e fe n ­
d a n t’s  ro le  in  a  cr im e  in v o lv in g  c a p ita l  
m urder , so  a s  to  d e te r m in e  in d iv id u a l c u l ­
p a b ility , w a s  re jec ted  w h e r e  th e  e v id e n c e  
sh o w ed  th a t  th e  b la m e  for v ic tim 's  m u r ­
d er  r e s te d  w ith  n e a r  e q u a lity  on a ll  o f  th e  
d e fe n d a n ts . C lin e s  v . S ta te ,  2 8 0  A rk . 7 7 ,  
6 5 6  S .W .2d 6 8 4  (V  ’’3 ), p e t it io n  d e n ie d .  
2 8 2  A rk . 5 4 1 , 6 6 9  S .W .2 d  8 8 3 , cert, d e ­
n ied , 4 6 5  U .S . 1 0 5 1 ,1 0 4  S. C t. 13 2 8 , 7 9  L. 
Ed. 2d 7 2 3  (1 9 8 4 ) .

S in c e  th is  s e n te n c in g  s ta tu te  does n ot  
r eq u ire  a  m a n d a to ry  d e a th  s e n te n c e , bu t  
r a th e r  e s ta b l is h e s  c r ite r ia  w h ic h  m u s t  b e  
s tr ic t ly  m e t b efo re  a d e a th  se n te n c e  s h a ll  
be im p o sed , it  is  n o t u n c o n s t itu t io n a l.  
H ill v . S ta te ,  2 8 9  A rk . 3 8 7 . 713  S .W .2 d  
2 3 3  (1 9 8 6 ).

A g g ra v a tin g  o r M it ig a t in g  C irc u m ­
stances.

D u r in g  th e  p e n a lty  s t a g e  o f  a c a p ita l

m u rd er  tr ia l, th e  s t a t e  w a s  not req u ired  
to  r ep ea l e v id e n c e  o f  a g g r a v a t in g  c ir cu m ­
s ta n c e s  in a d d itio n  to  a n y  su ch  ev id en ce  
p r e v io u sly  p r e se n ted  d u r in g  th e  g u ilt  or  
in n o cen ce  p h a se  o f  th e  tr ia l. N e a l v. 
S ta te , 2 5 9  A rk 8 . 5 3 1  S .W .2 d  17 (1975);  
v a ca ted  in so fa r  a s  ju d g m e n t  le ft  u n d is ­
turbed  th e  d e a th  p e n a lty  im p o sed . 4 2 9  
U .S . 808 , 97  S . C t. 4 5 . 5 0  L. Ed. 2d 69  
11976', afTd, 261 A rk . 3 3 6 , 5 4 8  S .W .2d  
135 » 1977 1 'd e c is io n  u n d e r  prior law ).

W e ig h in g  th e  a g g r a v a t in g  c ir cu m ­
sta n c e s  a g a in s t  th e  m it ig a t in g  o n e s  for  
se n te n c in g  p u rp o ses  is  n o t s im p ly  a  m a t­
te r  o f  c o u n tin g  th e  n u m b e r  o f  a g g r a v a t in g  
an d  m it ig a t in g  c ir c u m sta n c e s  a n d  s tr ik ­
in g  a b a la n ce  but. i s  a  r ea so n e d  ju d g m e n t  
to  be ex erc ised  in  l ig h t  o f  th e  to ta l ity  o f  
th e  c ir cu m sta n ce s . G ile s  v . S ta te ,  261  
A rk . 4 1 3 , 5 4 9  S .W .2 d  4 7 9 , cert, d en ied , 
4 3 4  U .S . 8 9 4 . 9 8  S . C t. 2 7 2 , 54  L. Ed. 2d  
180  (19771 (d e r is io n  u n d e r  prior law ).

W here th e  ju r y  fou n d  th a t  a g g r a v a t in g  
c ir cu m sta n ce s  e x is t e d  a n d  th a t  n o  m it i­
g a t in g  c ir c u m sta n c e s  e x is t e d , t l .?  fa c ts  
su pp orted  th e  s e n te n c e  o f  d e a th . W oodard  
v. S ta te , 261 A rk . S 9 5 . 5 5 3  S .W .2 d  2 5 9
(1 9 7 7 ). cert, d e n ie d , 4 3 9  U .S . 1 1 2 2 , 99  S. 
C t. 1034, 5 9  L. E d. 2d S3 <1979) 'd e c is io n  
u n d er  prior la w  I.

J u r y  m u st find not o n ly  th a t  th e  a g g r a ­
v a t in g  c ir c u m sta n c e s  o u tw e ig h  th e  m it i­
g a t in g  c ir c u m sta n c e s , b u t a lso  th a t  th e  
a g g r a v a t in g  c ir c u m sta n c e s  j u s t ify  a  s e n ­
te n c e  o f  d ea th  b ey o n d  a r e a so n a b le  doubt  
a s  req u ired  by su b d iv is io n  (a )(3 ) o f  th is  
se c tio n . W illia m s  v. S ta te ,  2 7 4  A rk . 9 ,6 2 1  
S .W .2d 6S 6  U 9 8 1 ) ,  c er t, d e n ie d . 4 5 9  U .S . 
10 4 2 , 103 S . C t. 4 6 0 , 74 L. Ed. 2d 611
(1 9 8 2 ).

T h is  sec tio n  r e q u ir e s  o n ly  th a t th e  ju ry  
u n a n im o u s ly  fin d  a t  le a s t  o n e  o f  th e  a g ­
g r a v a t in g  c ir c u m sta n c e s  se t  o u t in  
S 5 -4 -6 0 4  to e x is t  b e fore  it c a n  im p o se  th e  
d ea th  p e n a lty ; a c co r d in g ly , w h er e  th e  
ju r y  found o n e  a g g r a v a t in g  c ir cu m sta n ce ,  
it  could prop erly  im n o se  th e  d e a th  p e n ­
a lty . H a y es v . S ta te ,  2 8 0  A rk . 5 0 9 , 6 6 0  
S .W .2d 6 4 8 . cer t, d e n ie d . 4 6 4  U .S . S65 , 
104 S. Ct. 198 , 7S  L. Ed. 2d 173 ' 1983), 
4 6 5  U .S . 1 0 5 1 . 104 S . Ct. 1 3 3 1 , 79  L. Ed. 
2d 726  11984).
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J u r y ’s  f in d in g  th a t  th e  a g g r a v a t in g  c ir ­
c u m sta n c e s  o u tw e ig h e d  beyond a r e a so n ­
a b le  doubt a n y  m itg a t in g  c ir cu m sta n ce s  
w a s  su p p o rted  by th e  ev id en ce . H a y e s  v. 
S ta te ,  2 7 8  A rk . 2 1 1 , 6 4 5  S .W .2 d  6 6 2 , cert, 
d e n ie d . 464 U .S . 8 6 5 , 104 S. Ct. 198 , 78  L. 
E d. 2d 173 (1 9 8 3 ) , 4 6 5  U .S . 1051 , 104 S. 
C t. 13 3 1 . 7 9  L. Ed. 2d 7 2 6  U 9 8 4 ) .

B u rden  o f P roo f.
S ta te  h ad  th e  burden  o f p ro o f on th e  

is su e  o f  p u n ish m e n t  for c a p ita l m urder. 
C o llin s  v . S ta te ,  2 5 9  A rk. 8 . 531  S .\V .2d  
13 (1 9 7 5 ); v a c a te d  in so fa r  a s  ju d g m en t  
le ft u n d istu rb ed  th e  d ea th  p e n a lty  im ­
p osed , 4 2 9  U .S . 8 0 8 , 97  S. Ct. 4 4 , 5 0  L. Ed. 
2d 6 9  (1 9 7 6 ) , afTd, 261 A rk . 3 3 6 , 5 4 8  
S .W .2d 135  (1 9 7 7 )  'd ec is io n  u n d er  prior  
law ).

D isc re tio n  o f C o u rt and J u ry .
T h is  s e c t io n  p ro v id es th a t th e  ju ry  sh a ll  

im p o se  a s e n te n c e  o f  d ea th  i f  it  r etu rn s  
c er ta in  w r it te n  f in d in g s , b u t th e  tr ia l  
ju d g e  is  not req u ired  to im p o se  th e  d ea th  
p e n a lty  in e v e r y  c a se  in  w h ic h  th e  ju r y  
v erd ic t p r e sc r ib e s  it. H ill v. S ta te , 2 7 8  
A rk. 194 , 6 4 4  S .W .2 d  2 8 2  «1983).

J u r ie s  a r e  n o t bound to re tu rn  a  v erd ic t  
o f  d e a th  i f  th e y  find  a g g r a v a t in g  c ircu m ­
s ta n c e s  o u tw e ig h  m it ig a t in g  c ir cu m ­
sta n ce s; w h a te v e r  th e  ju ry  m a y  find  w ith  
resp ect to a g g r a v a t io n  v ersu s  m it ig a tio n ,  
it  is  s t i l l  free  to retu rn  a v erd ic t o f  life  
w ith o u t p a ro le , s im p ly  bv f in d in g  th a t  th e  
a g g r a v a t in g  c ir cu m sta n ce s  do not ju s t ify  
a s e n te n c e  o f  d e a th . A d d it io n a lly , b eca u se  
th e  c a p ita l m u rd er  s ta tu te  a n d  th e  first 
d eg ree  m u r d e r  s ta tu te  o v er la p  in app ro­
p r ia te  c a se s , th e  ju r y  m a y  r e fu se  co n sid er ­
a tio n  o f  both  th e  d e a th  p e n a lty  an d  life  
w ith o u t p a ro le , by r e tu rn in g  a  g u ilty  v e r ­
d ic t a s  to  th e  c h a r g e  o f  m u rd er  in  th e  first

d eg r ee . C lin e s  v. S ta te , 2 b 0  A rk . 77 , 6 5 6  
S .W .2d  6 8 4  (1 9 3 3 ), p e t it io n  d en ied , 2 8 2  
A rk. f 4 1 , 6 6 9  S .W .2d  3 8 3 . cert, d en ied . 
4 6 5  U .S . 1051 . 104 S . C t. 1 3 2 8 . 79 L. Ed. 
2d 7 2 3  (1 9 8 4 ).

Ev idence .
E v id e n c e  su ff ic ie n t  to  fin d  th a t d ea th  

p e n a lty  w a s  not w a n to n ly , a r b itra r ily  or 
fr e a k is h ly  im posed , and  w a s  n ot e x c e ss iv e  
in  r e la t io n  to th e  crim e a n d  th e  ju r y ’s  v e r ­
d ic t w a s  r e la t iv e ly  free o f  p a s s io n  or prej­
u d ice . C lin e s  v . S ta te , 2 8 0  A rk . 77 , 6 5 6  
S .W .2 d  6 8 4  (1 9 8 3 ), p e t it io n  d en ied . 282  
A rk . 5 4 1 . 6 6 9  S .W .2d  8 8 3 , cert, d en ied . 
4 6 5  U .S . 1051 . 104 S. C t. 1 3 2 8 . 79  L. Ed. 
2d 7 2 3  (1 9 8 4 ).

E v id e n c e  su pp orted  th e  ju r y ’s  fin d in g  
th a t d e fe n d a n t had  p r e v io u s ly  co m m itted  
a n o th e r  fe lo n y , a n  e le m e n t  o f  w h ich  w a s  
th e  u se  o f  th r e a t o f  v io le n c e  to a n o th er  
p erson . H a y e s  v. S ta te , 2 7 S  A rk . 2 1 1 , 6 ' 5  
S .W .2d 6 6 2 , cert, d e n ie d , 4 6 4  U .S . 8b5 . 
104 S. C t. 198 , 78  L. Ed. 2d 173 (1 9 8 3 ). 
4 6 5  U .S . 10 5 1 . 104 S. C t. 1 3 3 1 . 79  L. Ed. 
2d 7 2 6  (1 9 8 4 ).

J u ro rs .
T h is  s e c t io n  c o n te m p la te s  th a t p erso n s  

on  th e  ju r y  w ill  be c a p a b le  o f  im p o sin g  
th e  d e a th  p en a lty : nccoi J in g ly ,  it w a s  not 
error  for th e  tr ia l court to  s tr ik e  for ca u se  
p e r so n s  w h o s ta te d  th a t  th e y  could  not 
u n d er  a n y  c ir cu m sta n ce s  im p. se  th e  
d e a th  p e n a lty . H en d erso n  v. S ta te , 2 7 9  
A rk. 4 1 4 , 6 5 2  S .W .2d  26 . cer t, d en ied , 4 6 4  
U .S . 1 0 1 2 .1 0 4  S . Ct. 5 3 6 , 7S L. Ed. 2d 7 1 6
(1 9 8 3 ), p e t it io n  d en ied , 2 8 1  A rk. 4 0 6 , 664  
S .W .2d 4 5 1  (19 8 4 ).

C ite d :  H u lse y  v. S ta te .  2 6 8  A rk. 3 1 2 . 
5 9 5  S .W .2 d  934  < 1980); S im m o n s v. 
L o ck h a rt, 6 2 6  F. Su pp . 8 7 2  (E .D . A rk. 
19851.

5-4-604. Aggravating circumstances.
Aggravating circumstances shall be limited to the following:
(1) The capita] murder was committed by a person imprisoned as a 

result of a felony conviction:
(2) The capital murder was committed by a person unlawfully at 

liberty after being sentenced to imprisonment as a result of a felony 
conviction;

(3) The person previously committed another felony, an element of 
which was the use or threat of violence to another person or the cre­
ation of a substantial risk of death or serious physical injury to another 
person:
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(4) The person in the commission of the capital murder knowingly 
created a grea t risk of death to a person other than the victim;

(5) The capital murder was committed for the purpose of avoiding or 
preventing an arrest or effecting an escape from custody;

(6) The capital murder was committed for pecuniary gain; or
(7) The capital murder was committed for the purpose of disrupting 

or hindering the  lawful exercise of any government or political func­
tion.

(8) The capital murder was committed in an especially heinous, 
atrocious, or cruel manner.

H is t o r v .  A c ts  1 9 7 5 , N o . 2 8 0 , 5 1303: 
1 9 7 7 , No! 4 7 4 . S 12: 1 9 8 5 . N o . 8 3 3 . S 1: 
A .S .A . 1947 . S 4 1 -1 3 0 3 .

C A S E

A n a l y s is

C o n st itu t io n a lity .
P urpose.
A p p lica b ility .
A v o id in g  a rrest.
D e a th  p e n a lty .
D u e process.
F ea r  o f  d e te c t io n .
G rea t r isk  o f  d e a th  to  o n e  o th e r  th a n  v ic ­

tim .
Im p erm iss ib le  c o n s id e r a tio n s .  
In stru c tio n s.
J u r y 's  d iscretio n .
P aro le .
P ec u n ia r y  g a in .
P rior  o ffen ses.
Proof.

C o n s t i t u t io n a l i t y .
T h e  d e fe n d a n t’s  a r g u m e n t  th a t th e  c a p ­

ita l m urder s e n te n c in g  s ta tu te s  are  u n ­
c o n st itu t io n a lly  v a g u e  in  th a t  th e  a g g r a ­
v a t in g  c ir c u m sta n c e s  o f  th is  sec tio n  a re  
too c lo se ly  r e la ted  to  th e  e le m e n ts  o f  ca p i­
ta l fe lo n y  m u rd er  w a s  e x p lic it ly  rejected  
b e c a u se  th e  a g g r a v a t in g  c ir cu m sta n ce s  
a re  not a n  e le m e n t  o f  c a p ita l m urder. 
H en d erso n  v. S ta te ,  2 7 9  A rk . 4 1 4 , 6 5 2  
S .W .2d 26  (1 9 8 3 ) , cc-rt. d e n ie d . 464  U .S . 
10 1 2 , 104 S . C t. 5 3 6 . 78  L. Ed. 2d 7 1 6  
I19S 3), p e tit io n  d e n ie d . 281 A rk. 4 0 6 . 664  
S .W .2d 451 (1 9 8 4 ).

P u r p o s e .
T h e  purpose o f  th is  se c tio n  is to k eep  

fire a rm s out o f  th e  h a n d s o f  p erson s w h o  
h a v e  been  fo r m a lly  ad ju d ica ted  a s  irre-

C r o s s  R e f e r e n c e s .  O b s tr u c t in g  g o v ­
ern m en ta l o p e r a tio n s . 5 5 -5 4 -1 0 1  e t  seq .

N O T E S

sp o n s ib le  or d a n g er o u s . R e y n o ld s  v. S ta te .  
18 A rk . App. 193, 7 1 2  S .W .2 d  3 2 9  (1 9 8 6 ).

A p p l i c a b i l i t y .
S u b d iv is io n  (3 ) o f  th is  s e c t io n  a p p lie s  to  

c r im es n o t co n n ec ted  in  t im e  or p la c e  to 
th e  k i l l in g  for w h ich  t h e  d e fe n d a n t h a s  
ju s t b e e n  c o n v ic ted . H il l  v .  S ta te ,  2 8 9  
A rk. 3 8 7 , 7 1 3  S .W .2 d  2 3 3  (1 9 8 6 ).

A v o id in g  A r r e s t .
A c o m p la in t  and  w a r r a n t  for d e fe n ­

d a n t’s u n la w fu l f lig h t  to  a v o id  p ro secu ­
tio n . w a s  a d m iss ib le  to  sh o w  th a t  th e  
sh o o tin g  w a s  for th e  p u rp o se  o f  a v o id in g  
or p r e v e n tin g  a  la w fu l a r r e s t .  S w in d le  ’ v. 
S ta te , 2 6 4  A rk . 107 . 5 3 9  S .W .2 d  120  
(1 9 7 8 1. cert, d e n ie d , 4 4 9  U .S . 1 0 5 7 , 101 S. 
Ct. 6 3 0 . 66  L. Ed. 2d 5 1 1  (1 9 8 2 ).

D e a th  p e n a lty  s ta tu te  w a s  n ot u n co n ­
s t itu t io n a lly  a p p lied  to  d e fe n d a n t  w h er e  
th e  s t y le  o f  th e  m u rd er  s u g g e s t e d  th a t  th e  
d e fe n d a n t co m m itte d  th e  c a p ita l fe lo n y  
"for th e  p u rp o se  o f . . .  p r e v e n t in g  a la w fu l  
a r r e s t .” W oodard v. S a r g e n t ,  5 6 7  F. Supp . 
154S (E .D . A rk . 1 9 8 3 ), r e v ’d on o th e r  
g ro u n d s. 7 5 3  F .2d 6 9 4  (8 th  C ir . 1985).

T h e  a g g r a v a t in g  c ir c u m s ta n c e  th a t th e  
m urder w a s  c o m m itte d  to  a v o id  a r re st  or 
to e ffec t e sc a p e  from  c u s to d y  w a s  p roperly  
su b m itte d  to  th e  ju r y  a n d  w a s  not v a g u e  
and overb road  w h ere , u n d e r  th e  fa c ts  o f  
th e  c a se , th e  ju r y  w a s ju s t if ie d  in  fin d in g  
that d e fe n d a n t sh o t v ic t im  to  in c r e a se  h is  
c h a n c e s  o f  a v o id in g  a r r e s t . H il l  v. S ta te ,  
2 7 8  A rk . 1 9 4 . 644  S .W .2 d  2 8 2  (1 9 8 3 ).

A lth o u g h  a c o n se q u e n c e  o f  e v e r y  m u r­
der is  th e  e lim in a t io n  o f  th e  v ic t im  a s  a
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p o te n t ia l  w itn e s s ,  a v o id in g  arrest is  not 
n e c e s s a r i ly  a n  in v a r ia b le  m o tiv a tio n  for 
k il l in g ,  s o  th is  a g g r a v a t in g  c ircu m sta n ce  
d o e s  n o t  a s  a  m a tte r  o f  lo g ic  n ecessa r ily  
d u p lic a te  a n  e le m e n t  o f  th e  u n d erly in g  
c a p ita l c r im e . W oodard v S a rg en t. 8 0 6  
F .2 d  1 5 3  (8 th  C ir . 1986) (d ec is io n s under  
p r io r  la w ) .

D ea th  P e na lty .
T h e  d e fe n d a n t ’s  d ea th  se n te n c e , w h ich  

w a s  b a s e d  in  p a r t  on  th e  p ecu n ia ry -g a in  
a g g r a v a t in g  c ir c u m sta n c e , w as s e t  a sid e , 
e v e n  th o u g h  h is  c a se  w a s  decided before  
C o ll in s  v . L o ck h a r t. 7 5 4  F.2d 2 5 8  (8 th  
C ir .), c e r t ,  d e n ie d , —  U .S . — , 106 S, Ct. 
5 4 6 , 8 8  L. Ed. 2d 4 7 5  (1 9 8 5 ), w h ich  held  
ch a t th e  p e c u n ia r y -g a in  a g g r a v a tin g  c ir ­
c u m s ta n c e  co u ld  n o t be u sed  to im pose th e  
d e a th  p e n a lty  for a  m u rd er  in  th e  course  
o f  a  r o b b e r y , w h e r e  th e  d e fe n d a n t’s co u n ­
s e l  u r g e d  th is  a r g u m e n t w h en  th e  action  
w a s  f ir s t  a p p ea le d . W oodard v. S a rg en t. 
8 0 6  F .2 d  153  (8 th  C ir. 1986) (d ecision  u n ­
d er  p r io r  law ).

B e c a u s e  th e  a g g r a v a t in g  c ircu m sta n ce  
o f  p e c u n ia r y  g a in  is  in v a lid  as app lied  in  
c a s e s  o f  c a p ita l felony m u rd er  com m itted  
d u r in g  t h e  c o u r se  o f  rob b eries, th e  d eath  
p e n a lt ie s  im p o sed  a g a in s t  th e  d efen d a n ts  
w e r e  in v a l id  a n d  s e t  a s id e , w h ere  th is  a r ­
g u m e n t  w a s  m a d e  w h en  th e  a c tio n s  w ere  
f ir s t  a p p e a le d . R u iz  v. L ockhart, 8 0 6  F .2d  
1 5 8  (8 th  C ir. 1 9 8 6 ).

In p a s s in g  su b d iv is io n  (3» o f  th is  se c ­
t io n , t h e  G en er a l A sse m b ly  in ten d ed  to 
n a rro w  th e  c la s s  o f  p erso n s exp osed  to th e  
d e a th  p e n a l t y  to  th o se  w ith  a p red isp osi­
t io n  for v io le n t  a c ts . T h e  sta te , d u rin g  th e  
g u il t  a n d  in n o ce n c e  p h a se , can  a lw a y s  
p rove  o th e r  a c ts  d on e a t  th e  sa m e  tim e a s  
th e  p r in c ip a l c r im e  to sh o w  th e  a g g r a ­
v a te d  n a tu r e  o f  th e  cr im e  charged; fur­
th e r m o r e . su b d iv is io n  (8> o f  th is  sec tio n  
a llo w s  th e  s t a t e ,  d u r in g  th e  p en a lty  
p h a se , to  sh o w  th e  m u rd er  w a s done in a  
p a r t ic u la r ly  h e in o u s  m a n n er . T h e  reason , 
th e n , fo r  su b d iv is io n  (3 ) is  to a llo w  th e  
s ta te  to  sh o w  th a t  th e  d e fen d a n t h a s  a 
c h a r a c te r  for v io le n t  c r im e s  or a  h isto ry  o f  
su ch  c r im e s . H il l  v S ta te .  2 8 9  A rk. 3 8 7 ,  
7 1 3  S .W .2d  2 3 3  (1 9 8 6 ).

Due P rocess .
In so fa r  a s  fo rm er  p ro v isio n s g o v e rn in g  

s e n te n c in g  for c a p ita l fe lo n ie s  lim ited  th e  
ju ry 's  c o n s id e r a t io n  o f  a g g r a v a tin g  c ir ­
c u m sta n c e s  for  s e n te n c in g  p u rp oses to

th o se  e n u m e r a te d , b u t d id  n ot l im it  co n ­
s id e r a tio n  o f  m it ig a t in g  c ir c u m sta n c e s , it 
w orked  to  th e  a d v a n ta g e  r a th e r  th a n  prej­
ud ice  o f  a d e fe n d a n t a n d  p o sed  no p ro b lem  
o f  d u e  process. G ile s  v . S t a t e .  261 A rk . 
4 13 , 5 4 9  S .W .2d 4 7 9 . cer t, d e n ie d . 434  
U .S . 8 9 4 . 98  S . C t. 2 7 2 , 5 4  L. E d. 2d 180  
(1 9 7 7 ) (d e c is io r  u n d e r  p r io r  la w ).

Fea r o f D e tec tion .
F ea r  o f  d e te c t io n  w o u ld  be a n  a g g r a v a t ­

in g  c ir cu m sta n ce , not' a  m it ig a t in g  one. 
S im m o n s v . S ta te , 2 7 8  A r k  3 0 5 . 6 4 5  
S .W .2d 6 8 0 , cer t, d e n ie d , 4 6 4  U .S . 8 6 5 ,  
104 S . Ct. 197 , 7S L. E d. 2d 173  (1 9 8 3 ).

G rea t R isk o f D ea th  to  One O the r 
Than V ic tim .

W here o th e r  p e r so n s  w e r e  in  th e  d irec t  
lin e  o f  fire  o f  th e  d e fe n d a n t  s g u n . th e  
tr ia l cou rt d id  n ot e rr  in  s u b m it t in g  to  th e  

ju ry  th e  q u e s t io n  w h e th e r  h e  h a d  cre a ted  
a g r e a t  r isk  o f  d e a th  to  o n e  o th e r  th a n  th e  
v ic t im . S w in d le r  v . S ta te ,  2 6 4  A rk . 107 , 
5 6 9  S .W .2d 120 i l 9 7 8 l ,  c e r t , d e n ie d . 4 4 9  
U .S . 1057. 101 S. C t. 6 3 0 , (56 L. Ed. 2d  5 1 1  
(1 9 8 2 ).

Im pe rm iss ib le  C on s id e ra tio n s .
N e ith e r  th e  sa v a g e r y  o f  th e  a t ta c k  nor  

th e  sa d is t ic  m in d  o f  th e  a t ta c k e r  is  a n  a g ­
g r a v a t in g  c ir c u m sta n c e  th e  ju r y  is  a l ­
low ed  to co n sid er . G ru zen  v. S ta te ,  267  
A rk. 3S0 , 591 S .W .2 d  3 4 2  (1 9 7 9 ) . c er t, d e ­
n ied . 4 4 9  U .S . 8 5 2 . 101 S . C t. 144 , 6 6  L. 
Ed. 2 d  64  (1 9 8 0 ). 4 5 9  U .S . 1 0 2 0 , 103 S. Ct. 
3 8 6 . 74 L. Ed. 2d 5 1 7  (1982*.

In s tru c tio n s .
C ircu it ju d g e s  a r e  d ir e c te d  to  o m it from  

su b m iss io n  a n y  a g g r a v a t in g  or m it ig a t ­
in g  c ir c u m sta n c e s  th a t  a re  c o m p le te ly  u n ­
su p p orted  bv a n v  e v id e n c e  M ille r  v. 
S ta te .  2 6 9  A rk . 3 4 1 . 6 0 5  S .W .2 d  4 3 0  
(1 9 8 0 i, cert, d e n ie d , 4 5 0  U .S . 1 0 3 5 , 101 S . 
Ct. 1750 , 6 8  L. Ed. 2d 2 3 2  '1 9 8 1 ) .

C ourt did not err  in  a l lo w in g  th e  s ta te  
to p rove a ll th e  d e fe n d a n t's  pr ior  fe lo n ie s  
w h er e  th e  court c le a r ly  in s tr u c te d  th e  
ju r y  th at t h e y  w ore to c o n s id e r  o n ly  th o se  
c o n v ic tio n s  w h ich  in v o lv e d  th r e a ts  o r  v io ­
len ce  a s a g g r a v a t in g  c ir c u m s ta n c e s  and  
th a t th e  o th e r  c o n v ic t io n s  w e re  to  he c o n ­
sid ered  o n lv  for e n h a n c e m e n t  p u rp o ses .  
H ill v. S ta te . 2 7 5  A rk . 7 1 . 6 2 8  S .W .id  
2 8 4 , cert d e n ie d . 4 5 9  U .S . 8 8 2 . 103 S . C t. 
180, 74 L. Ed. 2d 147 ( 1 9 8 2 i. (J ill v. S ta te ,  
2 7 8  A rk. 194. 644  S.W .'Jd 2 8 2  (1 9 8 3 ).

T h e  c ircu it ju d g e  sh o u ld  n ot su b m it  to
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th e  ju r y  a n y  a g g r a v a t in g  or m it ig a t in g  
c ir c u m sta n c e s  th a t  are  com plete!.' u n s u p ­
p orted  by a n y  e v id en ce : h o w ev er , i f  t h e r e  
is  a n y  e v id en ce  o f  th e  a g g r a v a t in g  or m i t ­
ig a t in g  c ir cu m sta n ce s , h o w ev er  s l s s h t ,  
th e  m a tte r  sh o u ld  be su b m itte d  to  th e  
ju r y . Ford v . S ta te . 2 7 6  A rk . 9 8 , 6 3 8  
S .W .2 d  3 . cert, d en ied . 4 5 ?  U .S . 1 0 2 2 . 1 0 3  
S . C t. 3 8 9 , 74  L. Ed. 2d 5 1 9  (1 9 8 2 '

J u r y ’s D isc re tio n .
T h e  fa c t th a t  th e  ju r y  m u st find  t h e  e x ­

is te n c e  o f  th e  robbery  in order to  c o n v ic t  
o f  c a p ita l fe lo n y  m u rd er  co m m itted  in  th e  
co u r se  o f  a robbery  an d  th e n  m a y  a lso  
c o n s id e r  th e  m o tiv e  o f  robbery a s  a n  a g ­
g r a v a t in g  c ir cu m sta n ce  u n d er  s u b d iv i­
s io n  (6 ) co n cern in g  " p ecu n iary  g a in "  d o e s  
n o t ren d er  th e  ju r y ’s d iscre tio n  u n fe tte r e d  
or u n c o n s t itu t io n a lly  arb itra ry ; r a th e r ,  
th e  ju r y ’s a t te n t io n  is  d irec ted  to th e  s p e ­
c if ic  c ir c u m sta n c e s  o f  th e  crim e. W oodard  
v. S a r g e n t , 5 6 7  F. S u p p  1 5 4 8  (E .D . A rk . 
1 9 8 3 ), rev'd o r  o th e r  g ro u n d s, 753  F  2d  
6 9 4  (8 th  Cir. 1985).

Pa ro le .
C o n ten tio n  th a t  fe lo n y  co n v ictio n  from  

w h ic h  d e fen d a n t w a s  p aro led  did  n ot  
a m o u n t  to a n  a g g r a v a t in g  c ir c u m sta n c e  
w a s w ith o u t m er it . S w in d le r  v . S ta te , 2 6 4  
A rk . 107 , 5 6 9  S .W .2d  120  (1978*. cer t, d e ­
n ie d , 4 4 9  U .S . 10 5 7 , 101 S. C t. 6 3 0 . 6 6  L. 
Ed. 2 d  511 (1 9 8 2 ).

P e cu n ia ry  G a in .
T h e  p h ra se  " p ecu n iary  ga in "  w a s  a 

m a tte r  o f  su ch  com m on u n d e r s ta n d in g  
a n d  p ra c tice  t h a t  it co u ld  n o t be sa id  th a t  
a n  o rd in a ry  m a n  or ju ro r  w o u ld  h a v e  to  
s p e c u la te  a s to  it s  m e a n in g  in  it s  c o n te x t  
a s  a n  a g g r a v a t in g  c ir cu m sta n ce  in c a p ita l  
m u rd er . N e a l v . S ta te , 2 5 9  A rk . 27 . 531  
S .W .2d 17 (1 9 7 5  >; v a ca ted  in so fa r  a s  j u d g ­
m e n t le f t  u n d istu rb ed  th e  d e a th  p e n a lt y  
im p o se d , 4 2 9  U .S . 8 0 8 , 9 7  S . C t. 4 5 . 5 0  L. 
E d. 2d  6 9  (1976». afTd. 261 A rk . 3 3 6 . 5 4 S  
S .W .2 d  1 3 6  1 1 9 7 7 1 (d ec is io n  u n d er  p r io r  
la w ).

Im p o sitio n  o f  th e  d e a th  p e n a lty  w a s  j u s ­
t if ie d  w h ere  th e r e  w a s  su ff ic ie n t  e v id e n c e  
th a t  th e  m u rd er  w a s co m m itted  for p e c u ­
n ia r y  g a in . N e a l v. S ta te ,  261 A rk . 3 3 6 .  
5 4 8  S .W .2 d  135 , cert, d e n ie d . 434  U .S  
8 7 8 , 9 8  S . Ct. 2 3 1 , 54 L. Ed. 2d l o t  r e ­
h e a r in g  d en ied , 434 U .S . 9 6 1 , 9S  S . C t.  
4 9 5 , 5 4  L. Ed. 2d 3 2 2  (1 9 7 7 ), m o d ified  o n

o th er  g r o u n d s . 2 7 0  A rk . 4 4 2 . 6 0 5  S .W .2d  
421 198()i (d ec is io n  u n d er  p r io r  la w ).

W h e th e r  th e  h o m ic id e  w a s  c o m m itte d  
for p e c u n ia r y  g a in  is  a p e r t in e n t  a n d  
proper fa c t for th e  ju r y ’s  c o n s id e r a t io n  in  
d e te r m in in g  w h e th e r  th e  d e a th  s e n te n c e  
sh o u ld  he im p o sed . W oodard v . S ta te ,  261  
A rk. 8 9 5 , 5 5 3  S .W .2d 2 5 9  (3 9 7 7 ) . c er t, d e ­
n ied . 4 3 9  U .S . 1122 . 9 9  S . C t. 1 0 3 4 , 5 9  L. 
Ed. 2d 8 3  (1 9 7 9 ) (d e c is io n  u n d e r  prior  
law ).

E v e ry o n e  w h o  c o m m its  m u r d e r  in  th e  
co u rse  o f  a  rob b ery  c o m m its  th e  c r im e  for  
p u rp o ses o f  p ecu n ia ry  g a in :  th e r e fo r e , th e  
p e c u n ia r y -g a in  a g g r a v a t in g  c ir c u m sta n c e  
u n c o n s t itu t io n a lly  d u p lic a te s  a n  e le m e n t  
o f  th e  u n d e r ly in g  o ffen se  o f  c a p ita l  fe lo n y  
m urder. W oodard v. S a r g e n t .  8 0 6  F .2 d  
153 (8 tn  C ir. 19 8 6 ) (d e c is io n  u n d e r  p r io r  
law ).

P r io r  O ffenses.
W h ere a ccu sed  a d m itte d  t h a t  h e  h a d  

p r e v io u s ly  p lead ed  g u i l t y  to  s e v e r a l  
n am ed  c h a r g e s , th e  fact th a t  t h e r e  w a s  no  
crim e te c h n ic a lly  la b e led  a s  s u c h  w h e n  h e  
p lea d ed  g u i l ty  to  th em  d id  n o t p r o h ib it  
th e  s ta te  from  in tr o d u c in g  th o s e  ju d g ­
m e n ts  o f  c o n v ic tio n  a s  a g g r a v a t in g  c ir ­
c u m sta n c e s . M iller  v. S ta te .  2 6 9  A r k . 3 4 1 ,  
6 0 5  S .W .2d 4 3 0  I l9 8 0 ( ,  cer t, d e n ie d , 4 5 0  
U .S . 1 0 3 5 , 101 S. Ct. 1 7 5 0 , 6 8  L. E d. 2d  
2 3 2  (1 9 8 D ,

W h ere  th e  tr ia l court a l lo w e d  th e  j u r y  
to  co n sid er  d e fe n d a n t’s s in g le  p r e v io u s  
co n v ic tio n  w ith o u t su p p ly in g  a n y  d e t a i ls  
abou t th e  o ffen se , th e  o f fe n se  c o u ld  n ot b e  
co n sid ered  a s  a fe lo n y  c r e a t in g  t h e  s u b ­
s ta n t ia l  r isk  o f  d eath  or  s e r io u s  p h y s ic a l  
in ju ry  to  a n o th e r  p erson , a b s e n t  s u p p o r t­
in g  proof, s in c e  th e  o f fe n se  a s  d e f in e d  
could  be co m m itte d  w ith  n o  p o s s ib i l i ty  o f  
v io le n c e  or  in ju rv  to  a n v o n e . W ill ia m s  v . 
S ta te . 2 7 4  A rk . 9 . 621 S .W .2d 6 8 6  (1 9 8 1 ) ,  
cert, d e n ie d , 4 5 9  U .S . 1 0 4 2 . 1 0 3  S . C t.  
4 6 0 . 74 L. Ed. 2d 611 (1 9 8 2 ) .

In order for a n  o ffen se  to  b e  a d m is s ib le  
a s  a n  a g g r a v a t in g  c ir c u m sta n c e , p u r s u ­
ant to th is  se c tio n , th e  fe lo n y  c o m m itte d  
m u st in c lu d e  th e  u se  or th r e a t  o f  v io le n c e  
to  a n o th er  p erso n , or th e  c r e a t io n  o f  su b ­
s ta n t ia l  r isk  o f  d ea th  or s e r io u s  p h y s ic a l  
in jury  to  a n o th er  person: s o m e t im e s  a  
uu rg la rv  could  in c lu d e  t h i s  r isk . Ford v . 
S ta te . 2 7 6  A rk. 9 8 . 6 3 3  S .W .2 d  3 . c er t,  
d en ied . 4 5 9  U .S . 1022. 1 0 3  S . C t. 3 8 9 , 74  
L. Ed. 2d 5 1 9  i l9 8 2 ( .

It w a s error  for th e  tr ia l  co u r t to  a l lo w

I
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e v id e n c e  o f  prior c r im es  w h ich  did n o t  in ­
v o lv e  th e  u se  or th rea t o f v io le n c e  o r  c re ­
a te  su b s ta n t ia l  r isk  o f  d ea th  or s e r io u s  
p h y s ica l in jury  to a n o th er  person  a s  an  
a g g r a v a t in g  c ircu m sta n ce: n e ith e r  w e r e  
th e se  prior fe lo n ie s  proper for th e  p u rp o se  
o f  a n t ic ip a t in g  a sh o w in g  o f  la ck  o f  prior  
c o n v ic t io n s  a s  a m it ig a t in g  c ir c u m sta n c e .  
Ford v . S ta te . 2 7 6  A rk . 98 . 6 3 3  S .W .2 d  3. 
cert, d en ied , 4 5 9  U .S . 1022, 103 S . Ct. 
3 8 9 , 7 4  L. Ed. 2d 5 1 9  (19621.

E v id e n c e  o f  a  prior m a n s la u g h te r  c o n ­
v ic t io n  is  a d m iss ib le  a s  a n  a g g r a v a t in g  
c ir cu m sta n ce . H a rm cn  v. S ta te , 2 7 7  A rk . 
2 6 5 , 6 4 1  S .W .2d 21 11982c  

T h e  p e n a lty  p h a se  o f  c a p ita l m u rd er  
c a se s  o u g h t n o t to be turned  in to  a  s e p a ­
ra te  tr ia l  for o th e r  crim es, b u t th e  l e g i s la ­
tu r e  h a s  m ade it p la in  in a m e n d in g  su b d i­
v is io n  (3) th a t th e  s ta te  can o ffer  e v id e n c e  
th a t a  d e fe n d a n t " co m m itted ” a n o th e r  
cr im e  w h ich  in v o lv e s  an e le m e n t  o f  v io ­
len ce . M iller  v. S ta te . 280 A rk . 5 5 1 , 6 6 0  
S .W .2 d  163 (1 9 8 3 ).

W h en  th e  s ta te  in  th e  p e n a lty  p h a se  o f  
c a p ita l m u rd er  c a se s  a tte m p ts  to  p rove  
a n o th e r  u n re la ted  cr im e, w ith o u t h a v in g  
e v id e n c e  o f  a c o n v ic tio n , it d oes so  a t  so m e  
risk  a n d  the tr ia l cou rt m u st p r e v en t p rej­
u d ic ia l e v id e n c e  from  rea ch in g  th e  ju ry ;  
a lso , a  d e fe n d a n t h a s  a r igh t to p r e se n t  
r e b u tt in g  e v id e n c e  in  su ch  a c a se , ju s t  a s  
in a  tr ia l.  M iller  v . S ta te . 2 8 0  A rk . 5 5 1 ,  
660  S .W .2d 163 (1 9 8 3 ).

U n co rro b o ra ted  te s t im o n y  w a s  a d m is s i ­
b le w h e r e  it w a s  o ffered  to p rove a g g r a ­
v a t in g  c ir cu m sta n ce  th a t d e fe n d a n ts  p r e ­
v io u s ly  co m m itted  a  crim e o f  v io le n c e .  
C lin e s  v . S ta te ,  2 8 0  A rk. 77 , 6 5 6  S .W .2d 
6 8 4  (1 9 8 3 ) , p e t it io n  d en ied . 2 8 2  A rk . 5 4 1 ,  
6 6 0  S .W .2d 8 8 3 . cert, d en ied . 4 6 5  U .S .  
1051 . 104  S. C t. 13 2 3 . 79 L. Ed. 2d 7 2 3  
• 1984).

T h is  se c tio n  p ro h ib its  a  p erson  c o n ­
v icted  o f  a fe lo n y  from  p o sse ss in g  a  f ir e ­
arm , r e g a r d le s s  o f  th e  fact th a t  th e  prior  
fe lon y  c o n v ic tio n  is  su bject to  c o lla te r a l  
a tta ck , and  th is  proh ib ition  c o n t in u e s  
u n til th e  c o n v ic tio n  is  e ith e r  s u c c e s s fu lly

a tta ck ed  and  s e t  a s id e , o r  a sp e c if ic  p a r ­
don  is  g ra n ted ; th e r e fo r e , th e r e  w a s  no  
error in  th e  tr ia l cou rt a d m it t in g  e v id e n c e  
o f  th e  d e fe n d a n t’s  prior fe lo n y  c o n v ic t io n  
w h ich  th e  d e fen d a n t c la im e d  w a s  su b jec t  
to  c o lla ter a l a tta c k  on  c o n s t itu t io n a l  
g rou n d s. R ey n o ld s v. S ta te ,  18 A rk . A pp. 
193 . 7 1 2  S .W .2d 3 2 9  (1 9 8 6 ).

W here th e  c r im es  u sed  to p ro v e  a n  a g ­
g r a v a te d  c ir cu m sta n ce  in v o lv e d  o th e r  v ic ­
tim s , in  a n o th e r  p lace  a n d  p r e v io u s ly  in  
t im e  to th e  p r in c ip a l c r im e  for w h ic h  d e ­
fen d a n t w a s  c o n v ic ted , th e y  w e re  p ro p er ly  
u sed  a s  an  a g g r a v a t in g  c ir c u m sta n c e .  
H ill v. S ta te ,  2 S 9  A rk . 3 8 7 , 7 1 3  SA V .2d  
2 3 3  (1 9 8 6 ).

P roo f.
T he sa m e  d e g r ee  o f  p r o o f is  not req u ired  

to  su s ta in  a  f in d in g  th a t  an  a g g r a v a t in g  
or m it ig a t in g  c ir c u m sta n c e  e x is t s ,  a s  
w ou ld  be req u ired  to s u s ta in  a  c o n v ic t io n  
i f  th a t c ir cu m sta n ce  w a s  a  s e p a r a te  
crim e. C lin e s  v. S ta te . 2 8 0  A rk . 7 7 , 6 5 6  
S .W .2d 6 8 4  (1 9 8 3 i, p e t it io n  d e n ie d , 2 8 2  
A rk . 5 4 1 , 6 6 9  S .W .2d 8 8 3 , cer t, d e n ie d ,  
4 6 5  U .S . 10 5 1 , 104  S . C t. 13 2 8 , 7 9  L. Ed. 
2 d '7 2 3  (1 9 8 4 ).

W here ju r y  w a s p r e se n te d  w ith  p ro o f o f  
a n  a g g r a v a t in g  c ir c u m sta n c e  t h a t  d e fe n ­
d an t had  b een  co n v ic te d  o f  fe lo n ie s  in  
o th e r  s ta te s  but no d e ta i ls  o f  th e  c r im e s  
w ere  p rovided , th e r e  w a s  no r e q u ir e m e n t  
th a t  t iie  s ta te  try  a  prior fe lo n y  c o n v ic t io n  
a second  t im e  or th a t  it  p r e se n t  e v id e n c e  
th a t  a prior co n v ic tio n  h a d  a s  a n  e le m e n t  
th e  u se  or th r e a t o f  v io le n c e . H ill v . S ta te ,  
2 7 8  A rk . 194, 6 4 4  S .W .2 d  2 8 2  (1 9 8 3 ).

C ite d :  C lark  v. S ta te ,  2 6 4  A rk . 6 3 0 ,5 7 3  
S .W .2 d  6 2 2  (1 9 7 8 i;  W estb ro o k  v . S ta te ,  
2 6 5  A rk. 7 3 6 , 5 8 0  S .W .2 d  7 0 2  (19791; C o l- 
1 in s  v. L ock h art, 5 4 5  F . Su pp . 8 3  (E .D . 
A rk . 1982); H a y e s  v. S ta te ,  2 8 0  A rk . 5 0 9 ,  
6 6 0  S .W .2d  6 4 8 , cert, d e n ie d , 4 6 4  U .S .  
8 6 5 , 104 S . Ct. 198 , 7 8  L. E d . 2d 173
(1 9 8 3 ). 4 6 5  U .S . 10 5 1 , 104  S. C t. 1 3 3 1 , 7 9  
L. Ed. 2d 7 2 6  (1 9 8 4 ); S im m o n s  v. 
L ock h art, 6 2 6  F. S u p p . 8 7 2  (E .D . A rk . 
1985).
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5-4-605. Mitigating circumstances.
Mitigating circumstances shall include, hut are not limited to, the 

following:
i l l  The capital murder was committed while the defendant was un­

der extreme mental or emotional disturbance;
(2) The capital murder was committed while the defendant was act­

ing under unusual pressures or influences or under the domination of 
another person;

(3) The capital murder was committed while the capacity of the 
defendant to appreciate the wrongfulness of his conduct or to conform 
his conduct to the requirements of law was impaired as a result of 
mental disease or defect, intoxication, or drug .ibuse;

(4) The youth of the defendant at the time of the commission of the 
capital murder;

(5) The capital murder was committed by another person and the 
defendant was an accomplice and his participation relatively minor;

(6) The defendant has no significant history of prior criminal activ­
ity.

H is t o r y .  A c ts  1 9 7 5 . N o . 2 80 . 5 1304;
A .S .A . 1 9 4 7 . S 4 1 -1 3 0 4 .

C A S E  N O T E S

A n a l y s i s

C o n s t itu t io n a lity .
App licab ility .
D u e  process.
E m o tio n a l d is tu rb a n c e , m en ta l d is e a se .

e tc .
E v id e n c e .
— F a ilu r e  to p resen t.
F e a r  o f  d e te c tio n .
In s tr u c tio n s .
R e lig io u s  a n d  e th ic a l  co n sid e r a tio n s . 
T o ta lity  o f  c ir cu m sta n ce s .
Y o u th  o f  d e fe n d a n t.

C o n s t i t u t io n a l i t y .
T h e  la n g u a g e  u sed  by th e  le g is la tu r e  in  

n a m in g  th e  v a r io u s  e le m e n ts  o f  m it ig a ­
t io n  cou ld  not be sa id  to be v a g u e  and  
b e y o n d  th e  co m m o n  v  d e r sta n d in g  and  
p r a c tic e s  o f  th e  ord inarv man or ju r o r  so  
a s  to  be c o n s t itu t io n a lly  d e fectiv e . N e a l  v. 
S t a t e .  2 5 9  A rk . 2 7 . 5 3  i  S .W .2d  17 ■ 1975*: 
v a c a te d  in so fa r  a s  ju d g m en t left u n d is ­
tu rb ed  th e  d ea th  p e n a lty  im p o sed . 4 2 9  
U .S . 8 0 8 , 97  S. C t. 4 5 , 50  L. Ed. 2d 69  
1 1 976). afTd, 261 A rk . 3 3 6 . 5 4 8  S .\V .2 d  
1 3 5  (1 9 7 7 ) (d ec is io n  u n d er  prior la w ).  

T h e  c a p ita l m u rd er  se n te n c in g  s t a t u t e s

a re  n ot u n c o n st itu t io n a lly  v a g u e  s im p ly  
b e c a u se  th is  se c tio n  does n ot c o n ta in  a 
sp ec ific  d e f in it io n  o f  " m itig a tin g  c ir cu m ­
s ta n c e ”; th e  fa c t th a t  th e  ju ry  is  not l im ­
ited  t .  sp e c if ic a lly  en u m e r a te d  m it ig a t in g  
fa c to rs a c cr u e s  to  th e  ben efit o f  th e  d e fe n ­
d a n t, b e c a u se  it g iv e s  th e  ju r y  a  g r e a te r  
o p p o rtu n ity  to e x te n d  len ien cy  to h im .  
H en d erso n  v. S ta te . 2 7 9  A rk . 4 1 4 . 6 5 2  
SAV.2d 2 6 . c er t, d en ie d , 464  U .S . 1 0 1 2 ,  
104 S. C t. 5 3 6 , 78  L. Ed. 2d 7 1 6  (1 9 8 3 ),  
p e tit io n  d e n ie d . 281 A rk . 4 06 . 6 6 4  S .W .2d  
451 (1 9 8 4 ).

A p p l i c a b i l i t y .
M it ig a t in g  c ir cu m sta n ce s , a s  ty p ified  

by th o se  lis te d  in  th is  sec tio n , a re  a p p lic a ­
ble o n ly  to th e  p a r ticu la r  d e fen d a n t, n o t  
to c a p ita l p u n ish m e n t  in  g e n e ra l. S im ­
m o n s v. S ta te ,  2 7 8  A rk . 3 0 5 , 6 4 5  S .W .2d  
6 8 0 . cer t, d e n ie d , 4 6 4  U .S . S 65 . 104 S . Ct. 
197. 7 8  L. Ed. 2d 173 <1983).

D u e  P r o c e s s .
In so la r  a s  form er section  g o v e r n in g  

se n te n c in g  for c a p ita l fe lo n ies lim ite d  th e  
ju ry 's  c o n s id e r a tio n  o f  a g g r a v a tin g  c ir ­
c u m sta n c e s  for s e n te n c in g  p u rp oses to  
th o se  e n u m e r a te d , hut did not lim it  c o n ­
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s id e r a t io n  o f  m it ig a t in g  c ir c u m sta n c e s , it 
w o rk ed  to  th e  a d v a n ta g e  r a th e r  th a n  prej­
u d ice  o f  a d e fe n d a n t a n d  th u s  th e  s e n te n c ­
in g  p ro ced u res  p osed  no p rob lem  o f  d u e  
pro cess. G ile s  v . S ta te .  261 A rk . 4 1 3 . 5 4 9  
S .\V .2 d  4 7 9 . cer t, d e n ie d . 4 3 4  U .S . 8 9 4 , 9 8  
S . C t. 2 7 2 . 54  L. E d. 2d 180 1 1977* (d ec i­
s io n  u n d e r  p r io r  la w ),

E m o t io n a l  D i s t u r b a n c e ,  M e n t a l  D is ­
e a s e ,  E tc .

W h ere  th e  s ta te  ad d u ced  te s t im o n y  
from  p s y c h ia tr is t  th a t  d e fe n d a n t w a s  e x ­
a m in e d  by h im  a n d  foun d  to be w ith o u t  
p s y c h o s is  a n d  to  k n o w  r igh t from  w ro n g , 
th e  e v id e n c e  ju s t if ie d  th e  ju r y 's  fin d in g  
th a t  n o  m it ig a t in g  c ir c u m sta n c e s  e x is 'e d .  
N e a l v . S ta te .  2 5 9  A rk . 27 . 5 3 1  S .W .2d 17 
(19751 , v a c a ted  in so fa r  a s  ju d g m e n t  le ft  
u n d is tu rb ed  th e  d e a th  p e n a ltv  im p o sed , 
4 2 9  U .S . SOS. 9 7  S . C t. 4 5 , 5 0  L. Ed. 2d 69  
(1 9 7 6 i, afTd. 2 6 1  A rk . 3 3 6 , 5 4 8  S .W .2 d  
1 3 5  (1 9 7 7 )  (d e c is io n  u n d er  prior law>.

Im p o sitio n  o f  th e  d e a th  p e n a lty  w a s  j u s ­
t if ie d  w h e r e  th e r e  w a s  su ff ic ie n t  e v id e n ­
t ia r y  su p p o rt for  th e  ju r y 's  fa ilu r e  to  find , 
a s  a  m it ig a t in g  c ir c u m sta n c e , th a t  th e  d e ­
fendant. had  no c a p a c ity  for u n d e r s ta n d ­
in g  th e  w r o n g fu ln e s s  o f  h is  co n d u ct or  
th a t  h e  w a s  m e n ta l ly  im p a ired  or e m o ­
t io n a l ly  d is tu r b e d  a t  th e  t im e  o f  th e  
c r im e. N e a l v. S ta te ,  261 A rk . 3 3 6 . 5 4 8  
S .W .2 d  135 , cer t, d e n ie d . 4 3 4  U .S . 8 7 8 . 98
3 . C t. ‘2 3 1 . 5 4  L. Ed. 2d 158 . r e h e a r in g  
d e n ie d . 4 3 4  U .S . 9 6 1 . 9 8  S . Ct. 4 9 5 . 5 4  L. 
Ed. 2d 3 2 2  < 1 0 7 7 ), m o d ified  on o th e r  
g r o u n d s , 2 7 0  A rk . 4 4 2 . 6 0 5  S .W .2d 421  
(1 9 8 0 ) (d e c is io n  u n d er  prior law t.

W h ere  th e  o n ly  e v id e n c e  o f  e x tr e m e  
e m o tio n a l d is tu r b a n c e  w a s th e  o p in io n  
te s t im o n y  o f  c lin ic a l  p sy c h o lo g is ts  th a t  
e m o tio n a l p r e ssu r e s  in  c er ta in  s i tu a t io n s  
ty p ic a lly  a c co m p a n y  th e  d iso r d e r s  sa id  to 
b e lo n g  to  d e fe n d a n ts , th e  te s t im o n y  w a s  
g e n e r a l a n d  th e  ju r y  w a s  not req u ired  to 
accept o p in io n  a s  fact or  e v e n  co n c lu d e  
th a t  w h a t  w a s  g e n e r a l ly  tru e  w a s  sp e c if i­
c a lly  tr u e  o f  th e s e  d e fe n d a n ts . R u iz  v. 
S ta te , 2 7 3  A rk 9 4 , 6 1 7  S .W .2d  6. cert, 
d en ie d . 4 5 4  U .S . 1 0 9 3 . 102 S . C t 6 5 9 . 70  
L- Ed. 2d 631 (19811.

Evidence.
C ou rt c o rr ec tly  re fu sed  to a l lo w  th e  d e ­

fen se  to in tro d u ce  p ic tu r e s  o f  a  ga.- c h a m ­
ber, a  g a llo w s , a n d  a n  e le c tr ic  ch a ir , n o n e

w h ich  cou ld  b e  reg a rd ed  a s  a m m g a t-  
,n g  c ir c u m sta n c e . S im m o .is  v. S ta te .  2 7 s

A rk. 3 0 5 , 645 S .W .2 d  6 8 0 , c e r t , d e n ie d ,  
4 6 4  U .S . 8 6 5 . 104 S. C t. 197 . 7 S  L. Ed. 2d
173 (1 9 8 3 ).

—  F a i lu r e  to  P r e s e n t .
W here no ev id en ce  w a s  in tr o d u c e d  in  

th e  d e fe n d a n t’s tr ia l to  sh o w  t h a t  h e  had  
a n y  h is to r y  o f  prior c r im in a l a c t iv i t y ,  y e t  
h is  la w y e r  fa iled  to  r eq u e st  a  j u r y  in s tr u c ­
tio n  on th is  m it ig a t in g  c ir c u m sta n c e  a n d  
fa iled  to en su re  th a t  th e  c h e c k lis t  o f  a g ­
g r a v a t in g  and m it ig a t in g  c ir c u m sta n c e s  
su b m itted  to th e  ju r y  in c lu d e d  la ck  o f  a  
prior h is to r y  '' " s ig n if ic a n t  c r im in a l  a c t iv ­
ity  a s  o n e  .s ib le  m it ig a t in g  c ir c u m ­
sta n ce . and e  w a s  a  r e a s o n a b le  p ro b a ­
b ility  th a t . .e o u tco m e  o f  th e  a c tio n  
w ou ld  h a v e  been  d iffe r e n t  h a d  th e  ju r y  
k n o w  o f  th is  c lea r ly  a p p lic a b le  m it ig a t in g  
c ir cu m sta n ce , th e  d e a th  s e n t e n c e  im p o sed  
on  th e  d efen d a n t w a s  c o n s t i tu t io n a l ly  in ­
v a lid . W oodard v. S a r g e n t . S 0 6  F .2 d  153  
(S th  (_:r. 1986'.

F e a r  o f  D e te c t io n .
F ea r  o f  d e tectio n  w o u ld  be a n  a g g r a v a t ­

in g  c ircu m sta n ce , n o t a  m i t ig a t in g  on e . 
S im m o n s  v. S ta te , 2 7 8  A rk . 3 0 5 , 6 4 5  
S .W .2d 6 8 0 , cert, d e n ie d , 4 6 4  U .S . 8 6 5 . 
104 S. C t. 197, 7 8  L. E d . 2d  1 7 3  (1 9 8 3 ).

I n s t r u c t io n s .
C ircu it ju d g es  a re  h e r e a fte r  d ir ec ted  to  

o m it from  su b m iss io n  a n y  a g g r a v a t in g  or 
m it ig a t in g  c ir cu m sta n ce s  th a t  a r e  co m ­
p le te ly  un su pported  by a n y  e v id e n c e . M il­
ler  v. S ta te . 269 A rk . 3 4 1 , 6 0 5  S .W .2d  4 3 0  
(1 9 8 0 ). cert d en ied , 4 5 0  U .S . 1 0 3 5 . 101 S. 
C t. 1750 . 6 8  L. Ed. 2d 2 3 2  11 9 8 1 1.

R e l ig io u s  a n d  E t h ic a l  C o n s i d e r a t i o n s .
R e lig io u s  and p h ilo so p h ic a l a p p r o a c h e s  

to th e  d e a th  p e n a lty  a r e  n ot r e le v a n t  a s  
m it ig a t in g  ev id en ce . H ill v. S t a t e ,  2 7 5  
A rk. 71 . 6 2 8  S .W .2d 2 8 4 , c er t, d e n ie d . 4 5 9  
U .S . 8 8 2 . 103 S. C t. 180 . 74  L. E d . 2d  147  
11 9 8 2 1.

T o t a l i t y  o f  C ir c u m s t a n c e s .
W e ig h in g  th e  a g g r a v a t in g  c ir c u m ­

sta n c e s  a g a in st th e  m it ig a t in g  o n e s  for 
se n te n c in g  pu rp oses is  not s im p ly  a m a t­
te r  o f  co u n tin g  th e  n u m b e r  o f  a g g r a v a t in g  
and m itig a tin g  c ir c u m sta n c e s  a n d  s t r ik ­
in g  a b a la n ce  hut is  a  r ea so n e d  ju d g m e n t  
to  he ex erc ised  in lig h t o f  th e  t o t a l i t y  o f  
th e  c ir cu m sta n ce s . G ile s  v . S t a t e .  261  
A rk 4 1 3 . 549  S W .2d 4 7 9 . c er t d e n ie d .



4 3 4  U .S . S 9 4 , 9 8  S . C t. 2 7 2 . 54  L. E d . 2d 
180 1 1 9 7 7 i (d e c is io n  u n d er  prior l a w

Y o u th  o f  D e f e n d a n t .
W h ile  c h r o n o lo g ic a l a g e  d o es n ot n e c e s ­

sa r ily  con tro l in th e  ju r y 's  d e te r m in a tio n  
o f  w h e th e r  a  d e fe n d a n t’s  y o u th  i s  a  m it i ­
g a t in g  c ir c u m sta n c e , it is  a n  im p o rta n t

5-4-606

factor  w h ich  m u st s t i l l  he w e ig h e d  in 
lig h t o f  v a r y in g  c o n d it io n s  a n d  c ir c u m ­
sta n ce s . G ile s  v . S ta te ,  2 6 1  A r k . 4 1 3 . 5 4 9  
S .W .2d 4 7 9 . cer t, d e n ie d . 4 3 4  U .S .  S 9 4 , 98  
S . Ct. 2 7 2 . 54  L. Ed. 2 d  ISO (1 9 7 7 )  (d e c i­
sion  u n d er  pr ior  la w ).

C ite d :  P ic k e n s  v. L o c k h a r t . 7 1 4  F .2d  
1455  (8 th  C ir . 1983».
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5-4-606. Life imprisonment without parole.
A person sentenced to life imprisonment without parole shall be 

remanded to the cusiodv of the Department of Correction for imprison­
ment for the remainder of his life and shall not be released except 
pursuant to commutation, pardon, or reprieve of the  Governor.

H is t o r y .  A c ts  1 9 7 5 . N o . 2 8 0 . S 1305:
A .S .A . 19 4 7 . S 4 1 -1 3 0 5 .

5-4-607. Application for executive clemency — Rc nations.
(a) The pardon of a person convicted of a capital m urder, or the 

commutation of a sentence of a person so convicted may be granted  
only in the m anner provided herein:

(1) Copies of the application for pardon or commutation shall be filed 
with:

<A » The Secretary of State;
(B) The Attorney General;
(C) The sheriff of the county in which the offense was committed;
(D) The prosecuting attorney of the judicial district in which the 

applicant was found guilty and sentenced, if still in office, and. if  not, 
the successor of such prosecuting attorney; and

viZ) The circuit judge presiding over the proceedings a t  which the 
applicant was found guilty and sentenced, if still in office, and, if  not, 
the successor of such circuit judge;
(2) The application shall set forth the grounds upon which the  pa r­

don or commutation is asked and shall be published by two (2) inser­
tions, separated by a minimum of seven (7) days, in a new spaper of 
general circulation in the county or counties in which the offense or 
offenses of the applicant were committed:

(3) On granting  the application, the Governor shall include in his 
written order the reasons therefor, and shall file with each house of the 
General Assembly a copy of his order which shall state  the app lican t’s 
name, the cifense of which he was convicted and sentence imposed, the  
date of the judgment imposing the sentence, and the effective date  of 
the pardon or commutation.

(b> A person sentenced to death or to life imprisonment w ithout 
parole shall not be eligible for parole and shall not be paroled.

(d  If the sentence of a person sentenced to death or life im prison­
ment without parole is commuted by the Governor to a term  of years,



such person shall not be paroled, nor shall the length of his incarcera­
tion be reduced in any way to less than the full term of years specified 
in the order of commutation or in any subsequent orders of commuta­
tion.

(d) Reprieves may be granted as presently provided by law.

H is t o r v .  A c ts  1975. N o. 2 8 0 , S 1306; 
1 9 7 7 . N o . 4 7 4 . S 13; A .S .A . 19 4 7 . 
§ 4 1 -1 3 0 6 .

5-4-608. Waiver of death penalty.
(a) If a defendant is charged with capital murder, the prosecuting 

attorney, with the permission of the court, may waive the death pen­
alty.

(b) In such cases, if the defendant pleads guilty to capital murder or
is found guilty of capital murder after trial to the court or to a jury, the
trial court shall sentence the defendant to life imprisonment without
n a r n lp .*

H is t o r v .  A c ts  1975. N o. 2S0 . i  1307; 
1 9 7 7 , N o . 4 7 4 . § 14; A .S .A . 19 4 7 . 
§ 4 1 -1 3 0 7 .

5-4-609 — 5-4-614. [Reserved.]
5-4-615, Conviction — Punishments.

A person convicted of a capital offense shall be punished by death by 
lethal injection or by life imprisonment without parole pursuant to this 
subchapter.

H is t o r v .  A c ts  1973 , N o. 4 3 8 . S 6; 19 7 5 . 
N o . 9 2 6 .* §  17; A .S .A . 1947 . S 4 1 -1 3 5 1 .

C A S E  N O T E S

C o n s t i t u t io n a l i t y .
T h e  d e a th  p e n a lty  per se  is  not v io la ­

t iv e  o f  th e  fed era l e ig h th  and fo u r teen th  
a m e n d m e n ts . C lark  v. S ta te , 264  A rk. 
6 3 0 , 5 7 3  S .W .2d 6 2 2  (1 9 7 8 ).

C ite d :  C o llin s  v. S ta te . 2 5 9  A rk . 8 . 531

S .W .2d 13 (1 9 7 5 ); N e a l v. S ta te . 2 5 9  A rk. 
2 7 , 531 S .W .2 d  17 < 1975); v a ca ted  in so fa r  
a s  ju d g m e n ts  le ft u n d istu rb ed  th e  d ea th  
p e n a lty  im p o sed , 4 2 9  U .S . 8 0 8 , 9 7  S . Ct. 
4 4 , 45*. 5 0  L. Ed. 2d 69  (1976).

5-4-616. Procedures following remand of capital, case after vaca­
tion of death sentence — Retroactive application.

D IS P O S IT IO N  O F  O F F E N D E R S 5-4-616

hT vithstanding S 5-4-602(3 >, which requires tha t the same jury  sit 
in ? sentencing phase of a capital murder trial, the following shall
a p p  ,

<1> Upon any appeal by the defendant where the sentence is of 
death, the appellate court, if it finds prejudicial error in the sentencing
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proceeding only, may set aside the sentence of death  and remand the 
case to the trial court in the jurisdiction in which the defendant was 
originally sentenced. No error in the  sentencing proceeding shall result 
in the  reversal of the conviction for a capital felony. When a capital 
case is remanded after vacation of a death sentence, the prosecutor 
may:

(A) Move the trial court to impose a sentence of life without pa­
role, and the trial court may impose such sentence without a hear­
ing;

(B) Move the trial court to impanel a new sentencing jury.
(2) If the prosecutor elects subdivision (1KB) of this section, above, 

the trial court shall impanel a new jury for the purpose of conducting 
new sentencing proceedings;

(3) Resentencing proceedings shall be governed by the provisions of 
§§ 5-4-602(4) and 5-4-603 — 5-4-605;

(4) All exhibits and a transcript of all testimony and other evidence 
properly admitted in the prior trial and sentencing shall be admissible 
in the  new sentencing proceeding: additional relevant evidence may be 
admitted including testimony of witnesses who testified a t  the previous 
trial;

(5) The provisions of this section are procedural; they shall apply 
retroactively to any defendant sentenced to death after J a n u a ry  1, 
1974.

(6) This section shall not be construed to amend the provisions of 
S 5-4-602 requiring the same ju ry  to sit in both the guilt and sentenc­
ing phases of the original trial.

H is t o r v .  A cts  19 8 3 , N o . 5 4 6 . S 1:
A .S .A . 1 9 4 7 . S 4 1 -1 3 5 8 .

C A S E  N O T E S

P l a c e  o f  R e s e n t e n c in g .
T h is  se c tio n  req u ires  th a t  fo llo w in g  r e ­

m a n d  a fte r  v a c a tio n  o f  h is  d ea th  s e n ­
te n c e , th e  r e s e n te n c in g  w a s  to be c o n ­
d u cte d  in  th e  c o u n ty  w h er e  th e  d e fen d a n t

w a s o r ig in a lly  tr ie d , fo u n d  g u i l t y  a n d  s e n ­
ten ced . e v e n  th o u g h  th e  m u r d e r  took  
place in  a n o th e r  c o u n tv . P ic k e n s  v . C ir ­
cu it C ourt. 2 8 3  A rk . 9 7 , 6 7 1  S .W .2 d  163  
(1 9 S 4 '.

5-4-617. Method of execution.
(a)(1) The punishment of death is to be administered by a continu­

ous intravenous injection of a lethal quantity of an ultra-short-acting 
barbiturate  in combination with a chemical paralytic agent until the 
defendant's death is pronounced according to accepted s tandards  of 
medical practice.

(2) The Director of the Department of Correction shall determine the 
substances to be uniformly administered and the procedures to be used 
in any execution.



(b) If the execution of the sentence of death as provided in subsection
(a) is held unconstitutional by an appellate court of competent jurisdic­
tion, then the sentence of death shall be carried out by electrocution in 
a m anner determined by the Director of the Department of Correction.

(c) Nothing in this section is to be construed as a declaration by the 
Arkansas General Assembly tha t death by electrocution constitutes 
cruel and unusual punishment in violation of the Constitutions of the 
United States or the State of Arkansas.

H is t o r y .  A c ts  1 9 8 3 , N o. 774, §§ 1. 5. 6; a n y  d e fe n d a n t se n te n c ed  to d e a th  b y  e lec-  
A .S .A . 1 9 4 7 . §§ 4 1 -1 3 5 2 , 4 1 -1 3 5 6 . tro cu tio n  prior to  J u ly  4 ,1 9 8 3 ,  co u ld  e le c t
4 1 -1 3 5 7 . to be e x ec u te d  b y  le th a l in jec tio n  a n d  th a t

P u b l i s h e r ' s  N o t e s .  A c ts  1983, N o . 774 , th e  e le c t io n  m u st be e x e r c ise d  in  w r it in g  
§ 2 , p rov id ed  th a t  th e  act app lied  o n ly  to  o n e  q i  w e e k  prior to th e  d a te  o f  e x e c u tio n  
c a p ita l o f fe n se s  co m m itted  a fter  J u ly  4 . or ;t w o u ]d be d eem ed  w a iv e d .
19S 3 , a n d  th a t  n o th in g  in  th e  act w a s to A cts  1983i N o  714< s  4 p r o v jde d th a t  
be c o n str u e d  to a lt e r  th e  ex ecu tio n  o f  a a j. r e fe re n c es  jn t f,e la w s  to e x e c u t io n  bv  
s e n te n c e  o f  d e a th  im posedT or cr im es com - e lec tro cu tio n  sh o u ld  m ean  e x e c u t io n  by  
m itted  p r io r  to  J u ly  4, 1983 . ex cep t a s  ,e t h a , jn jcctio n  a s tQ jta l of_

PT i  1o L no v  V a \ T  a 1 U, , fe n se s  a lre a d v  com m itted .A c ts  1 9 8 3 . N o . < /4 , § 3 . provided th a t

C A S E  N O T E S

C ite d :  F a ir c h ild  v . S ta te , 286  A rk . 191,
6 9 0  S .W .2d 3 5 5  <1985i.

CHAPTER 5 
D ISPOSIT ION OF CONTRABAND AND SE IZED  

PROPERTY
SUBCHAPTER.

1.  G e n e r a l  P r o v i s i o n s .
2. F o r f e i t u r e  o f  C o n v e y a n c e s  U s e d  i n  C o m m i s s i o n  o k  C e r t a i n  C r i m e s .
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PENAL/CODE § 190.9

1. In General 
In a murder prosecuiion in which defendanl 

waived his right 10 a jury trial on the guilt issue, 
the trial court erred in failing to obtain a separate 
waiver o f a ju ry on the trial o f the special circum­
stance allegation o f multiple mur. rs. When a ju ry 
has been waived as to (he guilt phase o f the case, 
it is impossible to comply with the requirement of 
Pen. Code, § 190.4, that the special circumstances 
be tried by a jury, and also comply with the 
requirement o f Pen. Code, § 190.1, that the guilt 
and special circumstances be determined at the 
same time. Thus, the provision o f § 190.4. should 
prevail, and a personal waiver o f a ju ry on a 
special circumstance allegation was required An 
accused whose special circumstance allegations are 
to be tried by a court must make a separate, 
personal waiver o f the right to a jurv trial. People 
v Memro (1985) 38 Cal 3d 658, J 14 Cal Rptr 832. 
700 P2d 446.
3. Construction

The 1978 version o f Pen. Code, § I9U.4, subd. 
(e). providing that after a verdict imposing the 
death penalty defendant shall be deemed to have 
applied for modification o f the verdict under Pen. 
Cor.e, § 1181, subd. 7, by the trial judge, like the 
1977 version, requires that the trial judge make an 
independent determination whether imposition o f 
the death penalty upon defendant is proper in light 
o f the relevant evidence and the applicable law. 
People v Rodriguez (1986) 42 Cal 3d 730, 230 Cai 
Rptr 667. time for gr or den reh extended.

An interpretation o f Pen Code, § 190.4 (per­
taining to special findings on the truth o f each 
alleged special circumstance) that would require 
the underlying felonies to be separately chaiged 
does not violate the separation o f powers doctrine. 
The district attorney retains discretion to choose 
whether or not to allege special circumstances; the 
"charged and proved" requirement merely dictates

what must be done i f he does decide to allege 
special circumstances. People v Superior Court 
'Jennings) (1986. 2d Dist) 183 Cal App 3d 636. 
228 Cal Rptr 357.

Pen Code, § 799. which allows a criminal pros­
ecution for murder to be commenced "at any 
time." is not a special statute taking priority over 
the general statute o f lim itations for commencing 
prosecuiion o f other crimes (former Pen. Code 
§800. now §801) upon which a felony-mutuer 
special circumstance may be based. Pen. Code, 
§ 190 (describing the available punishments for 
first and second degree murder), provides that the 
penalty must be determined as specified in the 
special circumstance statutes, and thus those stat­
ues take precedence over the general murder 
star. res. Hence, the requirement o f Pen. Code, 
§ 190.4, subd. (a), that the underlying crime be 
charged and proved pursuant to the general law 
applying to the trial and com iction o f the crime 
specifically incorporates ir to  each felony-based 
special circumstance allegation the general law o f 
the underlying felony, including its statute of 
limitations. People v Superior Court (Jennings) 
(1986, 2d Dist) 183 Cal App 3d 636. 228 Cal Rp r 
357.

5. Procedure
P a n  COwC, § i 90.4. requiring th*1 jury in a

capital case to make a special finding on the truth 
o f each alleged special circumstance, contemplates 
a jury finding on each charge special circumstance 
by the application o f legal principles an which the 
ju ry is instructed to the evidence presented to 
them. The statute does not contemplate that a jury 
return a special verdict, which presents conclu­
sions o f fact and leaves to the couit the task o f 
drawing conclusions o f law and rendering judg­
ment upon them (Per. Code, §§ 1150, 1152). Peo­
ple v Davenport (1985) 41 Cal 3d 247, 221 Cal 
Rptr 794, 710 P2d 861.

§ 190.9. [(First of two; Operative until July 1, 1990) Presence of court 
reporter in all death penalty proceedings]
(a) In any case in which a death sentence may be imposed, all proceedings 
conducted after the effective date of this section in the justice, municipal, 
and superior courts, including proceedings in chambers, shall be conducted 
on the record with a court reporter present.
The court shall assign a court reporter who uses computer-aided transcrip­
tion equipment to report all proceedings under this section. Failure to 
comply with the requirements of this section relating to the assignment of 
court reporters who use computer-aided transcription equipment shall not be 
a ground for reversal.
(b) The court may waive the requirement that a court reporter use com­
puter-aided transcription equipment if the court finds on the record that no 
reporter using computer-aided transcription equipment is available.
(c) This section shall remain in effect only until July 1, 1990, and as of that 
date is repealed.
Amended Stats 1986 eh 387 § 3: Stats 1987 eh 468 § I. effective September 1987 
Amendments:
•986 Amendment: Added the seeond paragraph

(2 Penal Cnee] 19



5  I I

§ 190, n 7 H O M I C I D E

upon it. People v Cordova ( 1939) 14 C2d 308. 94 
P2d 40.
The discretion o f the ju ry in fixing the penalty for 
murder o f the first degree, once exercised, may not 
be disturbed on appeal. People v Williams (1948) 
32 C2d 78. 195 P2d 393.
In the absence o f error, the supreme court has no 
power to substitute a sentence to life imprisonment 
for a death penalty imposed b> the trial court in 
its discretion under this section, upon a conviction 
of first degree murder in a inal in which a jury 
was waived. People v Odle (1951) 37 C2d 52. 230 
P2d 345.
Appellate court is without authority to reduce 
penalty from death to life imprisonment where 
there is no error ir. proceedings for determination 
of degree o f murder and punishment therefore 
after plea o f guilts to charge. People v Thomas
(1951) 37 C2d 74. 230 P2d 351.
Where the evidence in a murder case tried by the 
court is ample to establish first degree murder and 
no prejudicial error was committed, the supreme 
court has no power to reduce the degree o f the 
crime or the penally imposed. People s Dessauer
(1952) 38 C2d 547. 241 P2d 238.
Where trial court is vested with discretion to 
determine punishment o f defendant convicted o f 
first degree murder, and there has been no error, 
supreme court has no power to substitute its 
judgment for that o f trial court as to penalty to be 
imposed. People v Ortega (1953) 41 C2d 62), 262 
P2d 2.
Where defendant lias been convicted o f first degree 
murder and every element o f offense has been 
proved, and the only error shown on appeal relates 
to selection o f penalty, it is proper to order limited 
new trial on issue o f penalty to be imposed by jury 
different from that which t ed issue o f guilt.

People v Green (1*956/ 47 C2d 209, 302 P2d 307 
(disapproved on other grounds People v Morse 
(1964) 60 C2d 631, 36 Cal Rptr 201. 388 P2d 33).
Error relating solely to question o f punishment for 
first degree murder cannot be coireeled by appel. 
late court's refusing punishment, trier o f fact being 
vested with exclusive jurisdiction to determine 
punishment. People v Green (1956) 47 C2d 209. 
302 P2d 307 (disapproved on other grounds Peo­
ple v Morse (1964) 60 C2d 631. 36 Cal Rptr 201 
388 P2d 33).
Jury's determination o f penalty o f death in first 
degree murder case, after defendant's entry o f plea 
o f guilty and proceedings pursuant to his request 
for jury tria l on issue o f penalty, w ill not be 
disturbed on apneal. People v Feldkamp (1958) 51 
C2d 237. 331 P2d 632.
On retrial by jury on issue o f penalty following 
adjudication that defendant was guilty o f first 
degree murder and was sane at time o f commis­
sion of offense, defendant cannot reopen question 
o f his sanity at time o f commission o f offense, 
adjudication as to issue o f insanity having been 
affirmed bv supreme court. People v Lose (1961) 
56 C2d 720, 16 Cal R p tr 777. 366 P2d 33. 17 Cal 
Rptr 481, 366 P2d 809.
In a prosecution resulting in a conviction o f first 
degree murder and first degree robbery, a verdict 
o f life imprisonment, and a judgment which erred 
in imposing a sentence o f life imprisonment w ith­
out possibility o f parole, the Supreme Court would 
exercise its power under Pen Code. § 1260. to 
modify the judgment to conform to me jury 's 
verdict pursuant to Pen Code, § 190, which pro­
vides for the alternative punishments for first 
degree murder o f life imprisonment or death but 
not o f lift imprisonment without possibility o f 
parole. People v Ketchel (1969) 71 C2d 635, 79 
Cal Rptr 92, 456 P2d 660.

§ 190.1, [Procedure in case involving death penalty]
A ca.ie in which the death penalty may be imposed pursuant to this 
chapkr shall be tried in separate phases as follows:
(a) Thvi question of the defendant’s guilt shall be first determined. If 
the trie.- of fact finds the defendant guilty of first degree murder, it 
shall at the same time determine the truth of all special circumstances 
charged as enumerated in Section 190.2 except for a special circum­
stance charged pursuant to paragraph (2) of subdivision (a) of Section 
190.2 where it is alleged that the defendant had been convicted in a 
prior proceeding of the offense of murder in the first or second degree.
(b) If the defendant is found guilty of first degree murder and one of 
the special circumstances is charged pursuant to paragraph (2) of 
subdivision (a) of Section 190.2 which charges that the defendant had 
been convicted in a prior proceeding of the otTense of murder of the

90
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first or second degree, there shall thereupon be further proceedings on 
the question of the truth of such special circumstance.
(c) I f  the defendant is found guilty of first degree murder and one or 
more special circumstances as enumerated in Section 190.2 has been 
charged and found to be true, his sanity on any plea of not guilty by 
reason of insanity under Section 1026 shall be determined as provided 
in Section 190.4. I f  he is found to be sane, there shall thereupon be 
further proceedings on the question of the penalty to be imposed. 
Such proceedings shall be conducted in accordance with the provi­
sions of Section 190.3 and 190.4.
Added by initiative m easure § 4. approved N ovem ber 1978. 

Prior Law:

(a) Former § 190.1, as added by Stats 1977 eh 316  § 7.

(b) Former § 190.1, as added by Stats 1973 eh 719 § 4.

(c) Former § 190 .1, as added by Stats 1957 ch 1968 § I, am ended by Stats 1959 ch 738 § 1.

Former Sections; Form er § 190.1. sim ilar to the present section, was added by Stats 1977 ch
316 § 7 , effective A ugust II . 1977, and repealed by initiative m easure § 3 ,  approved  
Novem ber 7, 1978.

Former 3 190.1, sim ilar to the present section, was added by Stats 1973 ch 719 § 4 ,  and 
repealed tty Stats 1977 ch 316, effective August 11. 1977.

Original § 1 9 0 .1 , sim ilar to the present section , was added by Stats 1957 ch  I96S § 2 ,  
amended by S.-ats 1959 ch 738 § I, and repealed by Slats 1973 ch 719 § 1.

N o te  —Severability, see note to § 190.
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evidence in ways favorable 10 the prosecution, and 
in order to minimize such potentially prejudicial 
effects, in future capital cases that portion o f the 
voir dire o f each prospective juror which deals 
with issues which involve death-qualifying the jury 
should be done individually and ;n sequestration. 
Such rule will not in any way affect the open 
nature o f a trial. Although tnal counsel or the 
court may pose general questions to the panel, the 
venirepersons should not respond to any questions 
beyond those routinely asked in any criminal tnal 
until they are outside the presence o f their fellow 
venirepersons Such sequestered voir dire will min­
imize each juror's exposure to the death-qualifying 
voir dire o f others, and w ill thereby minimize the 
dilatorious effects o f such exposure. Hovey v Supe- 
nor Court (1980) 28 C3d I. I (if Cal Rptr 128. 616 
P2d 1301.
In a hearing on a pretial motion to limit the 
exclusion for cause o f prospective jurors to be 
called to try defendant's murder case, on the 
ground the guarantee in the state and federal 
Constitutions to due process o f law and an impar­
tial ju ry prohibited the trial court from excluding 
at the guilt phase o f the trial prospective jurors 
who would be fair and impartial, but who were 
unequivocally opposed to imposing the death pen­
alty at the penalty phase, the trial court properly 
rejected the motion, where defendant's expert evi­
dence did not establish that the exclusion o f jurors

§ 1 9 0 .2

with scruples against capital punishment resulted 
in an unrepresentative ju ry on the issue o f guilt or 
substantially increase the risk o f conviction. None 
o f defendants' studies focused on a pool o fju ro rs 
comprised o f persons eligible to serve in a capital 
tria l in California, w hich consists o f persons eligi­
ble to serve in a noncapital case whose attitude 
toward capital punishment would place them in 
the "favo r death penalty," "ind iffe ren t" or "op­
pose death penalty”  group. Rather, the studies 
focused on a pool which, at least in theory, 
contained a fourth group comprised o f those who 
would automatically vote fo r the death penalty, a 
group excluded from California death-qualified 
juries, and defendani failed to account for the 
effect o f the inclusion o f such jurors in a scientifi­
cally adequate fashion. Hovey v Superior Court 
(I9S0) 28 C3d I. 168 Cal Rptr 128, 616 P2d 1301. 
A penalty jury in a capital case can speak for the 
community only insofar as the pool o f jurors from 
which it is drawn represents the fu ll range o f 
relevant community attitudes. Thus, a voir dire 
process which systematically reduces whatever 
doubts about the wisdom of capital punishment or 
reluctance to pronounce the extreme penalty is as 
constitutionally infirm as a ju ry  from which ind i­
viduals who hold such views are systematically 
culled. Neither jury can speak for the community, 
and both juries are less than neutral with respect 
to the choice o f penally. Hovey v Superior Court 
(1980) 28 C3d I. 168 Cal Rptr 128, 616 P2d 1301.

§ 190.2. [Penalty upon finding special circumstance]
(a) The penalty for a defendant found guilty of murder in the first 
degree shall be death or confinement in state prison for a term of life 
without the possibility of parole in any case in which one or more of 
the following special circumstances has been charged and specially 
found under Section 190.4. to be true:
(1) The murder was intentional and carried out for financial gain.
(2) The defendant was previously convicted of murder in the first 
degree or second degree. For the purpose of this paragraph an offense 
committed in another jurisdiction which if committed in California 
would be punishable as first or second degree murder shall be deemed 
murder in the first or second degree.
(2) The defendant has in this proceeding been convicted of more than 
°ne offense of murder in the first or second degree.
(4) The murder was committed by means of a destructive device, 
bomb, or explosive planted, hidden or concealed in any place, area, 
dwelling, building or structure, and the defendant knew or reasonably 
should have known that his act or acts would create a great risk of 
death to a human being or human beings.
(5; The murder was committed for the purpose of avoiding or
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preventing a lawful arrest or to perfect, or attempt to perfect an 
escape from lawful custody.
(6) The murder was committed by means of a destructive device, 
bomb, or explosive that the defendant mailed or delivered, attempted 
to mail or deliver, or cause to be mailed or delivered and the 
defendant knew or reasonably should have known that his act or acts 
would create a great risk of death to a human being or human beings.
(7) The victim was a peace officer as defined in Section 830.1, 830 
830.3, 830.31, 830.35, 830.36, 830.4, 830.5, 830.5a, 830.6, 830.10,’ 
830.11 or 830.12, who, while engaged in the course of the perfor­
mance of his duties was intentionally killed, and such defendant knew 
or reasonably should have known that such victim was a peace officer 
engaged in the performance of his duties; or the victim was a peace 
officer as defined in the above enun. rated sections of the Penal Code, 
or a former peace officer under any of such sections, and was 
intentionally killed in retaliation for the performance of his official 
duties.
(8) The victim was a federal law enforcement officer or agent, who, 
while engaged in the course of the performance of his duties was 
intentionally killed, and such defendant knew or reasonably should 
have known that such victim was a federal law enforcement officer or 
agent, engaged in the performance of his duties; or the victim was a 
federal law enforcement officer or agent, and was intentionally killed 
in retaliation for the performance of his official duties.
(9) The victim was a fireman as defined in Section 245.1, who while 
engaged in the course of the performance of his duties was intention­
ally killed, and such defendant knew or reasonably should have 
known that such victim was a fireman engaged in the performance of 
his duties.
(10) The victim was a witness to a crime who was intentionally killed 
for the purpose of preventing his testimony in any criminal proceed­
ing, and the killing was not committed during the commission, or 
attempted commission or the crime to which he was a witness; or the 
victim was a witness to a crime and was intentionally killed in 
retaliation for his testimony in any criminal proceeding.
(11) The victim was a prosecutor or assistant prosecutor or a former 
prosecutor or assistant prosecutor of any local or state prosecutor’s 
office in this state or any other state, or a federal prosecutor’s office 
and the murder was carried out in retaliation for or to prevent the 
performance of the victim's official duties.
(12) The victim was a judge or former judge of any court of record in 
the. local, state or federal system in the State of California or in any 
other state of the United States and the murder was carried out in 
retaliation for or to prevent the performance of the victim's official 
duties.
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(13) The victim was an elected or appointed official or former official 
of the Federal Government, a local or State government of California, 
or of any local or state government of any other state in the United 
States and the killing was intentionally carried out in retaliation for or 
to prevent the performance of the victim’s official duties.
(14) The murder was especially heinous, atrocious, or cruel, manifest­
ing exceptional depravity, as utilized in this section, the phrase 
especially heinous, atrocious or cruel manifesting exceptional deprav­
ity means a conscienceless, or pitiless crime which is unnecessarily 
torturous to the victim.
(15) The defendant intentionally killed the victim while lying in wait.
(16) The victim was intentionally killed because of his race, color, 
religion, nationality or country of origin.
(17) The murder was committed while the defendant was engaged in 
or was an accomplice in the commission of, attempted commission of, 
or the immediate flight after committing or attempting to commit the 
following felonies:
(i) Robbery in violation of Section 21 i.
(ii) Kidnapping in violation of Sections 207 and 209.
(iii) Rape in violation of Section 261.
(iv) Sodomy in violation of Section 286.
(v) The performance of a lewd or lascivious act upon person of a 
child under the age of 14 in violation of Section 288.
(vi) Oral copulation in violation of Section 288a.
(vii) Burglary in the first or second degree in violation of Section 460.
(viii) Arson in violation of Section 447.
(ix) Train wrecking in violation of Section 219.
(18) The murder was intentional and involved the infliction of tor­
ture. For the purpose of this section torture requires proof of the 
infliction of extreme physical pain no matter how long its duration.
(19) The defendant intentionally killed the victim by the administra­
tion of poison.
(b) F.very person whether or no' the actual killer found guilty of 
intentionally aiding, abetting, counseling, commanding, inducing, 
soliciting, requesting, or assisting any actor in the commission of 
murder in the first degree shall suffer death or confinement in state 
prison for a term of life without the possibility of parole, in any case 
in which one or more of the special circumstances enumerated in 
paragraphs (1), (3), (4). (5). (6). (7), (8), (9), (10), (11). (12), (13). 
(14), (15), (16), (17), (18), or (19) of subdivision (a) of this section has 
been charged and specially found under Section 190.4 to be true.
The penaltv shall be determined as provided in Sections 190.1, 190.2, 
190.3, 190.4, and 190.5.
Added b> initiative measure $ 6. approved N ovem ber 7, 1078.
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that (he killing occurred during a burglary, and 
where ii could not be assumed lhal there was no 
evidence to support defenses which went to m itiga­
tion o f the intent to kill. People v Turner (1984) 
37 Cal 3d 302, 208 Cal Rptr 196. 690 P2d 669.
An intent to kill must be found in a felony-murder 
situation before a defendant can be sentenced to 
life in prison without the possibility o f parole
pursuant to Pen. Code, § 190.2, subd.
(a)(17)(felony murder as special circumstance I. A 
necessary corollary o f this rule is that the ju ry 
must be instructed that a specific intent to k ill is 
an essential element o f such a special circumstance 
allegation and that (he prosecution has the burden 
o f prosing the specific intent to kill beyond a 
reasonable doubt. People v Quillin (1984. 5th D ist) 
155 Cal App 3d 691, 202 Cal Rptr 303.
In a murder prosecution in which it was alleged as 
a special circumstance lhal defendant was commu­
ting a robbery at the time o f the murder (Pen.
Code, §190.2. subd. (a)( 17)). the trial court's
failure to instruct the ju ry that a specific intent to 
kill is an essential element o f such special circum­
stance allegation required reversal o f a finding that 
the special circumstance was true under the appli­
cable “ harmless beyond a reasonable doubt" stan­
dard o f prejudice. Although such instructional 
error can be cured in some circumstances i f  it can 
be determined that the ractual question posed by 
the omitted instruction was necessarily resolved

adversely to the defendant under other, properly 
given instructions, in the instant prosecution the 
only instructions on specific intent pertained to the 
specific intent to rob. A lthough the evidence 
strongly suggested an intent to kill, evidence o f 
defendant’s possible diminished capacity due to 
voluntary intoxication when he shot the victim 
foreclosed a finding that the omitted instructions 
were harmless beyond a reasonable doubt. People 
v Quillin (1984. 5th D ist) 155 Cal App 3d 691 
202 Cal Rptr 303.

In a prosecution in which the information charged 
defendant w ith two murders and alleged the spe­
cial circumstance that defendant had "in this 
proceeding been convicted o f more than one of- 
fense o f murder in the first or second degree" 
(Pen. Code, § 190.2, subd. (a)(3)), the trial court 
erred in failing to dismiss the special circumstance 
allegation after defendant had successfully moved 
for severance o f the murder charges. The prosecu­
tion. however, had the right to move to amend the 
information to allege the special circumstance of 
prior conviction o f murder under Pen. Code,
§ 190.2. subd. (a)(2). an amendment that could not 
be attacked for technical defect at the preliminary 
examination since, as was shown by the court's 
own records, defendant had been convicted o f first 
degree murder in the severed portion. Shamburger 
v Superior Court (I9S4, 1st D ist) 160 Cal App 3d 
484, 207 Cal Rptr 586.

§ 190.25. [Penalty for murder of transportation worker]
(a) The penalty for a defendant found guilty of murder in the first 
degree shall be confinement in state prison for a term of life without 
the possibility of parole in any case in which any of the following 
special circumstances has been charged and specially found under 
Section 190.4, to be true: the victim was the operator or drive! of a 
bus, taxicab, streetcar, cable car, trackless trolley, or other motor 
vehicle operated on land, including a vehicle operated on stationary 
rails or on a track or rail suspended in the air, used for the 
transportation of persons for hire, or the victim was a station agent or 
ticket agent for the entity providing such transportation, who, while 
engaged in the course of the performance of his or her duties was 
intentionally killed, and such defendant knew or reasonably should 
hr e known that such victim was the operator or driver of a bus, 
taxicab, streetcar, cable car, trackless trolley, or other motor vehicle 
operated on land, including a vehicle operated on stationary rails or 
on a track or rail suspended in the air, used for the transportation of 
persons for hire, or was a station agent or ticket agent for the entity 
providing such transportation, engaged in the performance of his or 
her duties.
(b) Every person whether or not the actual killer found guilty of
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intentionally aiding, abetting, counseling, commanding, inducing, 
soliciting, requesting, or assisting any actor in the commission of 
murder in the first degree shall suffer confinement in state prison for a 
term of life without the possibility of parole, in any case in which one 
or more of the special circumstances enumerated in subdivision (a) of 
this section has been charged and specially found under Section 190.4 
to be true.
(c) Nothing in this section shall be construed to prohibit the charging 
or finding of anv special circumstance pursuant to Sections 190.1, 
190.2, 190.3, 190.4, and 190.5.
A dded Stats 1982 ch 172 § 1. effective April 27, 1982.

Cross References:
Punishm ent for murder: § 190.
Procedure in case involving death penalty: § 190.1.
P enalties upon special findings: § 190.2.
D eterm ination o f  death penalty or life im prisonm ent: § 190.2.
Special finding on truth o .'a lleged  special circum stance: § 140.4.
A ppeals in capital cases: §§ 190.6 et seq.
Punishm ent for manslaughter: § 193.
Justifiable hom icide: §§ 195 el seq.

C ollateral References:
'.Vitkin Crim es pp 972 et seq.
W itkin Crim inal Procedure p 521.
Cal Jur 3d (R ev) Criminal Law §§ 3342 et seq.
Cal D igest o f  Official Reports 3d Series, H om icide §§ 100, 101.

§ 190.3. [Determination as to penalty of death or life imprisonment]
I f  the defendant has been found guilty of murder in the first degree, 
and a special circumstance has been charged and found to be true, or 
if the defendant may be subject to the death penalty after having been 
found guilty of violating subdivision (a) of Section 1672 of the 
Military and Veterans Code or Sections 37, 128, 219, or 4500 of this 
code, the trier of fact shall determine whether the penalty shall be 
death or confinement in state prison for a term of life without the 
possibility of parole. In the proceedings on the question of penalty, 
evidence may be presented by both the people and the defendant as to 
any matter relevant to aggravation, mitigation, and sentence includ­
ing, but not limited to. the nature and circumstances of the present 
offense, any prior felony conviction or convictions whether or not 
such conviction or convictions involved a crime of violence, the 
presence or absence of other criminal activity by the defendant which 
involved the use or attempted use of force or violence or which 
involved the express or implied threat to use force or violence, and 
the defendant’s charade-, background, history, mental condition and 
Physical condition.
However, no evidence shall be admitted regarding other criminal 
activity by the defendant which did not involve the use or attempted
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§ 190.3 HOMICIDE

use of force or violence or which did not involve the express or 
implied threat to use force or violence. As used in this section, 
criminal activity does not require a conviction.
However, in no event shall evidence of prior criminal activity be 
admitted for an offense for which the defendant was prosecuted and 
acquitted. The restriction on the use of this evidence is intended to 
apply only to proceedings pursuant to this section and is not intended 
to affect statutory or decisional law allowing such evidence to be used 
in any other proceedings.
Except for evidence in proof of the offense or special circumstances 
which subject a defendant to the death penalty, no evidence may be 
presented by the prosecution in aggravation unless notice of the 
evidence to be introduced has been given to the defendant within a 
reasonable period of time as determined by the court, prior to trial. 
Evidence may be introduced without such notice in rebuttal to 
evidence introduced by the defendant in mitigation.
The trier of fact shall be instructed that a sentence of confinement to 
state prison for a term of life without the possibility of parole may in 
future after sentence is imposed, be commuted or modified to a 
sentence that includes the possibility of parole by the Governor of the 
State of California.
In determining the penalty, the trier of fact shall take into account 
any of the following factors if relevant:
'a) The circumstances of the crime of which the defendant was 
convicted in the present proceeding and the existence of any special 
circumstances found to be true pursuant to Section 190.1.
(b) The presence or absence of criminal activity by the defendant 
which involved the use or attempted use of force or violence or the 
express or implied threat to use force or violence.
(c) The presence or absence of any prior felony conviction.
(d) Whether or not the offense was committed while the defendant 
was under the influence of extreme mental or emotional disturbance.
(e) Whether or not the victim was a participant in the defendant’s 
homicidal conduct or consented to the homicidal act.
(f) Whether or not the offense was committed under circumstances 
which the defendant was reasonably believed to be a moral justifica­
tion or extenuation for his conduct.
(g) Whether or not defendant acted under extreme duress or under 
the substantial domination of another person.
(h) Whether or not at the time of the offense the capacity of the 
defendant to appreciate the criminality of his conduct or to conform 
his conduct to the requirements of law was impaired as a result of 
mental disease or defect, or the affects of intoxication.
(i) The age of the defendant at the time of the crime.
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(j) Whether or not the defendant was an accomplice to the offense 
and his participation in the commission of the offense was relatively 
minor. 
(k) Any other circumstance which extenuates the gravity of the-crime 
even though it is not a legal excuse for the crime.
After having heard and received all of the evidence, and after having 
heard and considered the arguments of counsel, the trier of fact shall 
consider, take into account and be guided by the aggravating and 
mitigating circumstances referred to in this section, and shall impose 
a sentence of death if the trier of fact concludes that the aggravating 
circumstances outweigh the mitigating circumstances. I f the trier of 
fact determines that the mitigating circumstances outweigh the aggra­
vating circumstances the trier of fact shall impose a sentence of
confinement in a state rison for a term of life without the possibility
of parole.
Added by initiative measure § 8. approved N ovem ber 7. 1978 

Prior Law: Form er § 190.3, as added by Stats 1977 ch 316 § II.

Former Sections: Form er § 190.3, sim ilar to the present section, was added b \ S lats 1977 ch 
316 § 1 1 , effective August. 11. 1977. and repealed by initiative measure § 7 ,  approved  
N ovem ber 7. 1978.

Form er § 190.3. sim ilar to present § 190.5, was added by Stats 1973 ch 719 § 6 and repealed
by Stats 1977 ch 316 § 10. effective August 11, 1977.

.V o /e — Severability o f  provisions, see note to § 190.

Cross References:
Punishm ent for treason: § 37.
Punishm ent for procuring execution o f  innocent person by perjury or subornation o f  

perjury: § 128.
Punishm ent for murder: § 190.
Procedure in case involving death penalty: § 190.1.
Penalties upon special findings: § 190.2.
Penalty for murder o f  transportation worker: § 190.25.
Special finding on truth o f  alleged special circum stance: § 190.4.
Death penalty for person under age 18: § 190.5.
A ppeals in capital cases: §§ 140.6 et seq.
Punishm ent for m anslaughter § 193.
Justifiable hom icide. §§ 195 et seq.
Punishm ent for aggravated assault by life prisoner: § 4500.
Punishm ent for hindering defense or war effort: Mil & Vet Code § Ib’ Z
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§ 190.4. [Special finding on truth of each alleged special circum­
stance]
(a) Whenever special circumstances as enumerated in Section 190.2 
are alleged and the trier of fact finds the defendant guilty of first 
degree murder, the trier of fact shall also make a special finding on 
the truth of each alleged special circumstance. The determination of 
the truth of any or all of the special circumstances shall be made bv 
the trier of fact on the evidence presented at the trial or at the 
hearing held pursuant to Subdivision (b) of Section 190.1.
In case of a reasonable doubt as to whether a special circumstance is 
true, the defendant is entitled to a finding that is not true. The trier of 
fact shall make a special finding that each special circumstance 
charged is either true or not true. Whenever a special circumstance 
requires proof of the commission or attempted commission of a crime, 
such crime shall be charged and proved pursuant to the general law- 
applying to the trial and conviction of the crime.
I f  the defendant was convicted by the court sitting without a jury, the 
trier of fact shall be a jury unless a jury is waived by the defendant 
and by the people, in which case the trier of fact shall be the court. I f  
the defendant was convicted by a plea of guilty, the trier of fact shall 
be a jury unless a jury is waived by the defendant and by the people.
I f the trier of fact finds that any one or more of the special 
circumstances enumerated in Section 190.2 as charged is true, there 
shall be a separate penalty hearing, and neither the finding that any of 
the remaining special circumstances charged is not true, nor if the 
trier of fact is a jury, the inability of the jury to agree on the issue of 
the truth or untruth of any of the remaining special circumstances 
charged, shall prevent the holding of a separate penalty hearing.
In any case in which the defendant has been found guilty by a jury, 
and the jury has been unable to reach an unanimous verdict that one 
or more of the special circumstances charged are true, and does not 
reach a unanimous verdict that all the special circumstances charged 
are not true, the court shall dismiss the jury and shall order a new 
jury impaneled to try the issues, but the issue of guilt shall not be 
tried by such jury, nor shall such jury retry the issue of the truth of 
any of the special circumstances W'hich were found by an unanimous 
verdict of the previous jury to be untrue. I f  such new jury is unable to 
reach the unanimous verdict that one or more of the special circum­
stances it is trying are true, the court shall dismiss the jury and in the 
court's discretion shall either order a new jury impaneled to try the 
issues-the previous jury was unable to reach the unanimous verdict 
on. or impose a punishment of confinement in state prison for a term 
of 25 years.
(b) I defendant was convicted by the court sitting without a jury the 
trier of fact at the penalty hearing shall be a jury unless a jury is
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waived by the defendant and the people, in which case the trier of 
fact shall be the court. I f  the defendant was convicted by a plea of 
guilty, the trier of fact shall be a jury unless a jury is waived by the 
defendant and the people.
If  the trier of fact is a jury and has been unable to reach a unanimous 
verdict as to what the penalty shall be, the court shall dismiss the 
jury and shall order a new jury impaneled to try the issue as to what 
the penalty shall be. If such new jury is unable to reach a unanimous 
verdict as to what the penalty shall be, the court in its discretion shall 
nther order a new jury or impose a punishment of confinement in 
state prison for a term of life without the possibility of parole.
(c) If the trier of fact which convicted the defendant of a crime for 
which he may be subject to the death penalty was a jury, the same 
jury shall consider any plea of not guilty by reason of insanity 
pursuant to Section 1026, the truth of any special circumstances 
w'hich may be alleged, and the penalty to be applied, unless for good 
cause show'n the court discharges that jury in which case a new jury 
shall be drawn. The court shall state facts in support of the finding of 
good cause upon the record and cause them to be entered into the 
minutes.
(d) In any case in which the defendant may be subject to the death 
penalty, evidence presented at any prior phase of the trial, including 
any proceeding under a plea of not guilty by reason of insanity 
pursuant to Section 1026 shall be considered an any subsequent phase 
of the trial, if the trier of fact of the prior phase is the same trier of 
fact at the subsequent phase.
(e) In every case in which the trier of fact has returned a verdict or 
finding imposing the death penalty, the defendant shall be deemed to 
have made an application for modification of such verdict or finding 
pursuant to Subdivision 7 of Section 11. In ruling on the application, 
the judge shall review the evidence, consider, take into account, and 
be guided by the aggravating and mitigating circumstances referred to 
in Section 190.3, and shall make a determination as to w'hether the 
jury’s findings and verdicts that the aggravating circumstances out­
weigh the mitigating circumstances are contrary to law or the evi­
dence presented. The judge shall state on the record the reasons for 
his findings.
The judge shall set forth the reasons for his ruling on the application 
and direct that they be entered on the Clerk’s minutes. The denial of 
the modification of the death penalty verdict pursuant to subdivision
(7)  of Section 11S1 shall be reviewed on the defendant’s automatic 
appeal pursuant to subdivision (b) of Section 1239. The granting of 
the application sir'll be reviewed on the People’s appeal pursuant to 
Paragraph (6).
Added b\ Kiiiiati\o measure i; 10, approved Novem ber 7. W7X.
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Under Pen. Code. § 190.4. a defendant charged 
with murder with allegations o f special circum­
stances (k illing committed during commission o f 
robbery and burglary), calling for a life sentence 
without possibility o f parole, had a statutory right 
to a trial by ju ry  on the truth o f the allegation of 
special circumstances. Thus, error resulted from 
defendant's failure to he informed of, and to wane 
his right to a ju ty trial on the special circum­
stances allegation. Moreover, the error was preju­
dicial where the ju ry could have found in defen­
dant's favor on 'he issue o f special circumstances, 
People v Granger (1980) 105 CA3d 422. lo4 Cal 
Rptr 363.
In a prosecution in which a 16-year-old male was 
convicted o f the rape and first degree murder o f a 
13-year-old girl, the trial court erred in submitting 
charges o f special circumstances to the jury and in 
sentencing defendant to life imprisonment without 
possibility o f parole when the special circum­
stances were found true. Since 1921, death penalty 
statutes have exempted minors from that sanction, 
and, though the statute does not also explicitly 
exempt minors from the sentence o f life imprison­
ment without possibility o f parole, neither the 
language nor the history o f the statute supports an 
interpretation that would authorize imposing that 
harsh penalty on persons under IS. Since the 
statute is unclear in its effect on the penalty 
applicable to minors, silent regarding appropriate 
procedures by which the penalty o f life imprison­
ment without possibility o f parole would be im­
posed on them, and devoid o f evidence o f any 
legislative intent to depan. from the status quo. the 
ambiguity was required to be resolved in defen­
dant's favor by holding there is no authority for 
charging minors with special circumstances. (D is­
approving People v. Superior Court (Reed) (1979) 
08 Cal.App.3d 39. 48-49 [15° Cal.Rptr. 310). to 
the extent it is inconsistent with the opinion.)

People v Davis 11‘*81) 2« O l  3d 814. 176 Cal 
Rptr 521. 633 P2d 186
In j  prosecution on two counts o f first decree 
murder with special circumstances alleged, thc 
jury's special circumstances findings relating 
murder in the course o f robbery, rape ana kidnap, 
mg would not be reversed on the ground the 
prosecution had failed to charge defendant with 
the robberies, rapes and kidnapmgs as separate 
crimes. Although the literal language o f former 
Pen Code, $ I*>0.4. supported defendant's conten­
tion, the information notified defendant o f all ihc 
special circumstances against which he had to 
defend, and thus no prejudice appeared. (p—  
Kaus, J.. with Bird, C. J., and Newman, J., 
concurring.) People v Kobcrison (1982) 33 C3d 
21. 188 Cal Rptr 77. 655 Pad 279

5. Procedure
In a proceeding to determine the penally for first 
degree murder, the court did not err in denying 
defendant's motion that he be permitted to waive a 
jury trial, where the prosecutor refused to jo in in 
the waiver. People v King (1 *470) I C3d 791. 83 
Cal Rptr 401, 463 P2d 753.
In a first degree murder prosecution subject to 
Pen. Code, S§ 190.1 and 190 2. as revised tit )973 
(under which it was the province o f a ju ry to 
determine the accused's guilt, and o f the same or 
(for good cause) a different ju ry  to determine the 
truth o f the "special circumstances" charge, and 
under which if such truth were found, the tr>al 
judge's imposition o f the death penalty was man­
datory), it was not Improper for the tria l judge to 
exclude from the ju ry , at either the guilt or the 
"special circumstances" phase o f the trial, persons 
with unalterable belie/s in the wrongfulncss o f the 
death penally. Peopl t v Sand (I97S) 81 CA3d 448. 
146 Cal Rptr 448.

§ 190.5. [Death penalty for person under 18 prohibited]
Notwithstanding any other provision of law, the death penalty shall 
not be imposed upon any person who is under the age of 18 at the 
time of the commission of the crime. The burden of proof as to the 
age of such person shall be upon the defendant.
A dded by initiative m easure § 12. approved Novem ber 7, 19*8.

Prior Law:

(a) Form er § 190.5, as added by Stats 1977 ch 316 § 13.

(b) Form er § 190.3, as added by Stats 1973 ch 719 § 6.

Form er Section: Form er § 1Q0.5. sim ilar to the present section, was added by Stats 1977 ch
316 § 13, 'effective  August II, 1977. and repealed by initiative m easure § 1 1 . approved
N ovem ber 7, 1973.

N o te  — Severability o f  provisions, see  note to § 190.
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DEATH PENALTY § 190.6

5. Procedure the offense." People v Ellis (1929) 206 C 35.5, 274
In insiruciing the ju ry that the death penalty shall 1
not be imposed upon any person for murdei It is proper to instruct the ju ry that Lhe burden is
committed before such person shall have reached upon the defendant to prove "bv a preponderance
the age o f eighteen years, and that the burden o f o f the evidence" that he was under the age of
proof as to the age o f said person is upon the eighteen years at the time o f commission o f the
defendant, the court does not err in stating further offense, without stating that i f  they should find
that the law "presumes" that the defendant was that the defendant had not reached Ihe age o f
over the age o f eighteen years and that this "pre- eighteen years before the offense was committed, 
sumption . . . must prevail unless from a prepon- or j f  (hey should have a reasonable doubt on that 
derance o f the evidence produced you are con- pojnti lhe dealh pena|,> cou|d n0I t*  ,mp0Sed
vinccd that any such defendant was under the age People v Ellis (1929) 206 C 353. 274 P 333.
o f eighteen years at the lime o f the commission o f

§ 190.6. [Appeals in capital cases to be handled expeditiously]
The legislature finds that the imposition of sentence in all capital 
cases should be expeditiously carried out.
Therefore, in all cases in which a sentence of death has been imposed, 
the appeal to the State Supreme Court must be decided and an 
opinion reaching the merits must be filed within 150 days of certifica­
tion of the entire record by the sentencing court. In any case in which 
this time requirement is not met, the Chief Justice of the Supreme 
Court shall state on the record the extraordinary and compelling 
circumstances causing the delay and the facts supporting these cir­
cumstances. A failure to comply with the time requirements of this 
section shall not be grounds for precluding the ultimate imposition of 
the death penalty.
Added Stats 1977 ch 316 § 14, effective August 1 1, 1977.

N o te — Severability o f  provisions, see note to § 190.

Cross References:
“ Entire record": § 190.7.
Certification o f  record where death sentence im posed: § 190.8. Presence o f  court 

reporter: § 190.9.

Collateral References:
Witkin Crim inal Procedure pp 684 et seq.
Cal Jur 3d (R ev) Crim inal Law §§ 3 /4 2  et seq.
Cal D igest o f  Official Reports 3d Series. H om icide §§ 100. 101.

Law R eview  A rticles:
Review o f  Selected 1977 California Legislation. 9 Pacific LJ 439.
Cruel punishm ent and respect: super due process for death. (1980) 53 SC LR 1143. 
Identifying com paratively excessive sentences o f  death: a quantitative approach.

(1980) 33 Stan LR I.

N O T E S o r  D E C IS IO N S

A state prisoner sentenced to death cannot allege 
j*' the state failed to compare his sentence with 
crs decided under the state's death penally 

' ,aiutc where his case was one o f the earliest to be 
rvided under the statute and has been used bv

the slate supreme court as a reference point with 
which to compare all subsequent capital cases to 
insure proportionality Sullivan v Wainwright 
(1983. L’S) ’ X 1. Ed 2d 210. 104 S Cl 250
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§ 190.7 HOMICIDE

§ 190.7. [“Entire record” of capital cases on review]
The “entire record" referred to in Section 190.6 shall include, but not 
be limited to, the following:
(a) The normal and additional record prescribed in the rules adopted 
by the Judicial Council pertaining tc an appeal taken by the defen­
dant from a judgment of conviction.
(b) A copy of any other paper or record on file or lodged with the 
superior court and a transcript of any other oral proceeding reported 
in the superior court pertaining to the trial of the cause.
Nothing contained in this section shall preclude a court from ordering 
that the entire record include municipal court or settlement proceed­
ings pertaining to the case.
Notwithstanding this section, the Judicial Council may adopt rules, 
not inconsistent with the purpose of Section 190.6, specifically per­
taining to the content, preparation and certification of the record on 
appeal when a judgment of death has been pronounced.
Added Stats 1982 ch 917 § 1.

Cross References:
Procedure in case involving death penalty: (j 190.1.
Determ ination as to im position o f  death penalty or life im prisonm ent: § 1Q0.3.
Special finding on truth o f  each alleged special circum stance: § 190.4.
Certification o f  record: § 190.8.
Presence o f  court reporter: § 190.9.

Collateral References:
W itkin Criminal Procedure pp 684 et seq.
Cal Jur 3d (R ev) Crim inal Law §§ 3342 et seq.
Cal D igest o f  Official Reports 3d Series. H om icide §§ 100. 101

§ 190.8, [Certification and correction of record where death sentence 
imposed]
In any case in which a death sentence has been imposed, the record 
on appeal shall be expeditiously certified. I f  the record has not been 
certified within 60 days of the date it is delivered to the parties or 
their counsel, the trial court shall monitor the preparation of the 
record monthly to expedite certification and report the status of the 
record to the California Supreme Court.
Corrections to the record shall not be required to include simple 
typographical errors that cannot conceivabl> cause confusion.
Added Stals 19S4 ch 1422 § 1.

Cross References:
N ecessity o f  expeditious handling o f  appeal: § 190.6.
"Entire record": § 190.7.

Collateral References:
Witkin Criminal Procedure pp 684 et seq.
Cal Jur 3d (Rev) Crim inal Law §§ 3342 et seq.
Cal Digest o f  Official Reports 3d Series, H om icide 100, 101.
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MANSLAUGHTER §192

§ 190.9. [Presence of court reporter in all death penalty proceedings] 
In any case in which a death sentence may be imposed, all proceed­
ings conducted after the effective date of this section in the justice, 
municipal, and superior courts, including proceedings in chambers, 
shall be conducted on the record with a court reporter present.
SJUcd Slats 1984 ch 1422 § 2.

Crocs References:
Procedure in case involving death penalty: § 190.1.
Determination as to im position o f  death penalty or life im prisonm ent: § 190.3.
Special finding on truth o f  each alleged special circum stance: § 190.4.
Record o f  capital cases on review: § 190.7.
Certification o f  record on appeal: § 190.8.

Collateral References:
Cal Jur 3d (Rev) Criminal Law §§ 3342 et seq.
Cal Digest o f  Official Reports 3d Series, H om icide §§ 100, 101.

9 19i. Petit treason abolished
Tbc rules of the common law distinguishing the killing of a master by 
his servant, and of a husband by his wife, as petit treason, are 
abolished, and these offenses are homicides, punishable in the manner 
prescribed by this chapter, 
f  Aactcd 1872.

P rio r Ijw ;

11 Crimes and Punishm ent Act § 39 (Stats 1850 ch 99 § 39 p 233).

>t L.cid's Draft N Y  Pen C § 239.

M  Pen C  § 182.

References:

I.'ravin against sovereignty o f  state: §§ 37, 38.

( "llateral References:

Crim es p 271.

* 192. [Manslaughter]
Manslaughter is the unlawful killing of a human being without -̂ uce. It is of three kinds:
11 Voluntary—upon a sudden quarrel or heat of passion.
' 1 involuntary—in the commission of an unlawful act, not amount- 

•v* \ °  k*on>’’ or in the commission of a lawful act which might 
 ̂ uce death, in an unlawful manner, or without due caution and 

^■umspection. This subdivision shall not apply to acts committed in ('hc dr,v'ng of a vehicle.
Jj* Vehicular—
‘ ’ Except as provided in paragraph (3), driving a vehicle in the
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maintain an action for damages against the person causing the death, or if 
dead, such person's personal representatives.
(d) If an action arising out of the same wrongful act or neglect may ^  
maintained pursuant to subdivision (c) for wrongful death to any such 
prisoner, the action authorized by subdivision (a) shall be consolidated 
therewith for trial on motion of any interested party.
(e) For the purposes of this section, "heirs” mean only the following:
(1) Those persons who would be entitled to succeed to the property of the 
decedent according to the provisions of Part 2 (commencing with Section 
6400) of Division 6 of the Probate Code, and
(2) Whether or not qualified under paragraph (1), if they were dependent on 
the decedent, the putative spouse, children of the putative spouse, stepchil- 
dren, and parents. As used in this paragraph, “putative spouse" means the 
surviving spouse of a void or voidable marriage who is found by the court to 
have believed in good faith that the marriage to the decedent was valid.
Amended Stais 1983 ch 842 § 16, operative January I. 1985 
Amendments:
1983 Amendment: Substituted "Part 2 (commencing w ith Section 6400) o f Division 6 " for "D ivision ' 
(commencing with Section 200)" in subd (e)(1).

Law Revision Commission Comment:
1983 Revision— Section 3524 is amended to revise the reference to the intestate succession provisions of 
the Probate Code in view of the recodification o f those provisions as Part 2 o f D ivision 6 o f the Probate 
Code.
Review o f 1983 legislation. 15 Pac LJ 423.

§ 3605. [Witnesses]
The warden of the State prison where the execution is to take place shall be 
present at the execution and must invite the presence of two physicians, the 
Attorney General of the State, and at least 12 reputable citizens, to be 
selected by him; and he or she shall at the request of the defendant, permit 
those ministers of the Gospel, not exceeding two, as the defendant may 
name, and any persons, relatives or friends, not to exceed five, to be present 
at the execution, togetl r with such peace officers as he may think expedi­
ent, to witness the execution. But no other persons than those mentioned in 
this section can be present at the execution, nor can any person under 18 
years of age be allowed to witness the execution.
Amended Stats 1986 cb 248 § 167. (
Amendments:
1986 Amendment: Routine code maintenance.

§ 3700 and following sections—general references:
Adequacy o f defense counsel's representation o f crim inal client regarding incomp-ettncv. insanity, and 
related issues, 17 ALR4th 575.

§ 3701. [Petition requesting inquiry into sanity of prisoner]
W itkin Procedure (3d) Actions § 24.

§ 3704. [Execution of judgment when defendant found sane; Commitment of 
insane defendant to medical facility; Recovery of sanity]
Cal Jur 3d (Rev) Criminal Law § 2145.

130 [• ' Pe'.a' Cocjo]
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TITLE 3
Execution of Death Penalty

Chapter
1. Executing Death Penalty. §§ 3599-3607
2. Suspension of Execution of Death Penalty: Insanity: Pregnancy. §§ 3700-

3706

CHAPTER 1 

Executing Death Fenaiiy

§ 3599. [Repealed]
§ 3600. Detention of male prisoners pending execution: Designation of prison
§ 3601. Detention of female prisoners: During pendency of appeal
§ 3602. On affirmance of appeal: Designation of prison: Return on commutation of 

sentence 
§ 3603. Place of execution 
§ 3604. Method
§ 3605. Witnesses
§ 3606. [No section of this number]
§ 3607, Return on death warrant: Data required to be shown

Cross References;
Treason as punishable by death: § 37.
Procuring execution o f  innocent person by perjury or subornation thereof as 

punishable by death: § 128,
Murder as punishable by death: § 190.
Kidnaping for ransom, reward, etc., as punishable by death: § 209.
Train wrecking as punishable by death: § 219.
Reim position o f  death sentence, on defendant in his absence, on judgm ent im posing  

death penalty has been affirmed by appellate court: § 1193 subd I.
Execution and delivery o f  warrants when judgm ent o f  death is rendered: § 1217. 
Transmittal o f  statem ent o f  conviction requiring judgm ent o f death to Governor: 

§1218 .
Authority for governor to require opinion o f  justices o f Supreme Court an d /o r  

Attorney General on receipt o f  statem ent o f  conviction requiring judgm ent o f  
death: § 1 2 1 9 .

Order appointing dav o f  exectuion when judgm ent o f  death remains in force 
unexecuted: § 1227.

C arding out execution o f  judgm ent o f  death after stay or reprieve: § 1227.5 
Autom atic appeal after judgm ent o f  death: § 1239(b).
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§ 3599 DEATH PENALTY

E xecution o f  judgm ent o f  death after sanity investigation when defendant found 
sane or when judge determ ines that defendant has recovered his sanity: § 3704 

E xecution o f judgm ent o f death follow ing investigation as to pregnancy o f  femalr 
defendant: § 3706.

Aggravated assault bv person sentenced to life im prisonm ent as punishable with 
death: § 4500.

Requirem ent that G overnor cause register to be kept with respect to  statem ents in 
capital cases m ade to him, w ith his aciicn  thereon: G ov C § 12030(b).

C ollateral References:

L a w  R e v ie w  A rticles:
D u e process and capital punishm ent. 11 U C L A  LR 527.

§ 3599. [Added by Stats 3d Ex Sess 1944 ch 2 § 42 p 29 and repealed 
by Stats 1957 ch 2256 § 96 p 3942.]

§ 3600. [Detention of male prisoners pending execution: Designation 
of prison]
Every male person, upon whom has been imposed the judgment of 
death, shall be delivered to the warden of the California state prison 
designated by the department for the execution of the death penalty, 
there to be kept until the execution of the judgment.
A dded Stats 1941 ch 106 § 15; A m enced  Stats 1943 ch 107 § 2; Stats 1957 ch 2256 § 75.

Am endm ents:
1943 Amendment: Substituted "designated by the State Board o f  Prison Directors 

for the execution o f  the death penalty, there to be kept until the execution o f  the 
judgm ent" for "at San Q uer.iin, there to be kept until the execution o f the 
judgm ent, unless the State Board o f  Prison D irectors shall designate another State 
prison" at the end o f  the section.

1957 Amendm ent: Substituted "departm ent" for "State Board o f  Prison Directors"  
after "designated by the".

C ross References:
E xecution and delivery o f  warrants when judgm ent o f  death is rendered: § 1217.

C ollateral References:
W itkin Criminal Procedure p 612.
49  Cal Jur 3d Penal and Correctional Institutions § 203.
21 A m  Jur 2d Criminal Law § 596.

Lau R e v iew  A rticles:
C alifornia’s death penalty: D id th e  legislature do its job? 2 G lendale LR 1.
Post conviction remedies in California death penalty cases. 11 Stan L R  94.

§ 3601. [Detention of female prisoners: During pendency of appeal]
Every female person, upon whom has been imposed the judgment of 
death, shall be delivered to the superintendent of the California 
Institution for Women, there to be held pending decision upon appeal. 
Added Stats 1941 ch 106 § 15.

Prior Law: Stats 1929 ch 248 § 17 p -9 0 , as added bv Slats 1935 ch 497 § 6 p 1567, amended 
by Stats 1937 ch 700 § 3 p 1973.
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EXECUTING DEATH PENALTY § 3603
Cross References:

E xecution and delivery o f warrants when judgm ent o f  death is rendered: § 1217. 
A utom atic appeal after judgm ent o f  death: § 1239(b).

C ollateral References:
W itkin Crim inal Procedure p 612.
49 Cal Jur 3d Penal and Correctional Institutions § 203.
21 A m  Jur 2d Criminal Law § 596.

§ 3602. [On affirmance of appeal: Designation of prison: Return on 
commutation of sentence]
Upon the affirmance of her appeal, the female person sentenced to 
death shall thereafter be delivered to the warden of the California 
state prison designated by the department for the execution of the 
death penalty, not earlier than three days before the day upon which 
judgment is to be executed; provided, however, that in the event of a 
commutation of sentence said female prisoner shall be returned to the 
California Institution for Women, there to be confined pursuant to 
such commutation.
Added Stats 1941 ch 106 § 15; A m ended Stats 1943 ch 107 § 3; Stats 1957 ch 2256 § 76. 

Amendments:
1943 Amendment: Substituted "designated by the State Board o f  Prison D irectors  

for the execution o f the death penalty" for “ at San Q uentin" after "Prison".
1957 Amendment: Substituted "departm ent" for “ State Board o f  Prison D irectors"  

before "for the execution".

Cross References:
Reim position o f  death sentence, on defendant’s absence, where judgm ent im posing  

death penalty has been affirmed: § 1193.

Collateral References:
Witkin Criminal Procedure p 613.
49 Cal Jur 3d Penal and Correctional Institutions j  203.
21 A m  Jur 2d Criminal Law §§ 596, 597.

§ 3603. [Place of execution]
The judgment of death shall be executed within the walls of one of 
*he State prisons designated by the court by which judgment is 
rendered.
Added Stats 1941 ch 106 § 15.
Frior Law:

l;|) Former § 1229 1st sentence, as am ended by Stats 1891 ch l q l § 9 p 274  

'b> Stats 1858 ch 231 § 1 p 192.

'c > Code Crim Proc §§ 506, 507.

Cross References:
Warrant o f death, execution and delivery of: § 1217.
Statement o f conviction and testim ony, transm ission to G overnor by judge: § 1218.

C°llateral References:
J^'tkii. Criminal Procedure p 613.

Cal Jur 3d Penal and Correctional Institutions § 206.
*• Am  Jur 2d Criminal Law § 596.
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§ 3603 DEATH PENALTY

N O T E S  O F  D E C IS IO N S

The 1891 amendment to fo rm er § 1229, re la ting  to 
the place for the execution o f the dea th  penalty n f 
one convicted o f m urder in the first degree, d id  
not apply to convictions for offenses com m itted  
prior to its  enactment. People v M cN u lty  (!892)

9.1 C 427. 26 P 597, 29 P 61. app d ism d  149 US 
M5 , 37 L E d  882, 13 S C l 959; pcoplc v  Vincent 
( 1892) 95 C 425. 30 P 581, app d ism d  149 US 
6»8, 37 L Ed 884, 13 S Ct 960.

§ 3604. [Method] 
The punishment of death shall be inflicted by the administration of a 
lethal gas.
A dded Stats 1941 eh 106 § 15.

Prior Law:

(a) Former § 1228.

(b) Criminal Practice A ct § 480 (Stats 1851 ch 29 § 480 p 265).

(c) Stats 1850 ch 119 § 512 p 313.

(d) N Y  Code Crim Proc § 500.

Cross References:
Warrant o f  death, execution and delivery of: § 1217.

Collateral References:
W itkin Crimes p 972.
W itkin Criminal Procedure p 613.
17 Cal Jur 3d Criminal Law §§ 262, 265.
21 Am  Jur 2d Criminal Lav. § 598.

L a w  R eview  A rticles:
Joseph Story on Punishm ent. 43  C L R  76.

N O T E S  O F  D E C IS IO N S

The 1937 amendment to former § 1228, p rov id ing 
that the punishment o f death shou ld  be in flic ted  
by the adm in istration o f le tha l gas instead o f  by 
hanging, d id  not repeal the s ta tu te  then in force 
before the effective date o f the new enactm ent; and 
the o ld  punishment by hanging app lied to a crim e 
comm itted between the tim e o f the passage o f  the 
new act and the time o f its  going in to  effect. 
People v R ighthouse (1937) 10 C2d 85. 72 P2d 
867.
Th is section is not inva lid  as p e rm itting  the im po­
sition  o f cruel and unusual pun ishm ent con tra ry  to 
the Federal Constitu tion . People v D augherty
(1953) 40 C2d 876. 256 P2d 911, cert den 346 US

827, 98 L Ed 352, 74 S C l 47.
So long as the death penalty is s t il l .vd e ... ac­
cep ted, it does not v io late the con s iitu  con­
cep t o f  crue lty  (U. S. Const., 8th A .n v ra d , Cal 
Const, a rt I, § 6); it is not rende rt .1 cmsi or 
unu su a l as the resu lt o f the Leg isla ture 's in
the tr ie r o f fact d iscre tion  to extend m-ctr- so a 
convicted  first degree murderer, o r by tfc s 
su ffering  attending the detention in d e a rs  or 
by the fact that under Pen Code, } 3624 s  is 
in flic ted  by the adm in istra tion  o f lethal ra t An­
derson , In 're  (1968) 69 C2d 613, 73 Cal R pcr 21. 
447 P2d 117.

§ 3605. [Witnesses] 
The warden of the State prison where the execution is to take place 
must be present at the execution and must invite the presence of rwo 
physicians, the Attorney General of the State, and at lea.st 12
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EXECUTING DEATH PENALTY § 3607
reputable citizens, to be selected by him; and he shall at the request of 
the defendant, permit such ministers of the Gospel, not exceeding 
two, as the defendant may name, and any persons, relatives or 
friends, not to exceed five, to be present at the execution, together 
with such peace officers as he may think expedient, to witness the 
execution. But no other persons than those mentioned in this section 
can be present at the execution, nor can any person under age be 
allowed to witness the same.
Added Stats 1941 ch 106 § 15.

Prior Law:

(a) Former § 1229 2d. 3d sents, as am ended by Stats 1891 ch 191 § 9 p 274.

(b) Stats 1858 ch 231 § 1 p 192.

(c) NY  Code Crim Proc §§ 506. 507.

Cross References:
Warrant o f  death, execution and delivery of: § 1217

Collateral References:
Witkin Criminal Procedure p 613.
49 Cal Jur 3d Penal and Correctional Institutions § 206.
21 Am  Jur 2d Crim inal Law § 595.

A tto rn ey  G eneral's Opinions:
32 Ops A tty G en 254 (authority o f  warden to appoint deputy to officiate at 

execution during warden's tem porary absence or incapacity— authority for direc­
tor o f  corrections to appoint deputy in event o f  warden's death).

§ 3606. [No section of this number]

§ 3607. [Return on death warrant: Data required to be shown]
After the execution, the warden must make a return upon the death 
warrant to the county clerk of the court by which the judgment was 
rendered, showing the time, mode, and manner in w'hich it was
executed.
''9ded Stats 1941 ch 106 § 15.

Ff,ior Law:

FortT>er § 1230. as am ended by Stats 1891 ch I'M § 10 p 274.

b| S<ats 1858 ch 231 § 2 p 193.

'c> N’V Code Crim Proc § 508.

Collateral References: 

y^ilkin Criminal Procedure p 613.
 ̂ Cal Jur 3d Penal and Correctional Institutions § 206.

Am Jur 2d Crim inal Law § 595.
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§ 3700 DEATH PENALTY 

CHAPTER 2

Suspension o f  Execution o f  Death Penalty: Insanity: Pregnancy 

§ 3700. Authority to suspend
§ 3700.5. Sanity examination following execution order: Report 
§ 3701. Petition requesting inquiry into sanity of prisoner 
§ 3702. Attendance of district attorney at sanity hearing 
§ 3703. Entry of verdict: Hospitalization upon finding of Lsanity 
§ 3704. Execution of judgment when defendant found sane: Commitment of insane 

defendant to medical facility: Recovery of sanity 
§ 3704.5. Transfer of defendant from state hospital to medical facility 
§ 3705. Pregnancy investigation
§ 3706. Execution of judgment suspended during pregnancy

Cross References:
Reprieve, pardons and com m utations: §§ 4800 et seq.
Inapplicability o f  statutory provisions governing notice o f  application for pardon 

when there is imminent danger o f  death o f  person convicted: § 480 6  subd I.
Reprieve, pardons and com m utations: Const Art V § 8.

§ 3700. [Authority to suspend]
No judge, court, or officer, other than the Governor, can suspend the 
execution of a judgment of death, except the warden of the State 
prison to whom he is delivered for execution, as provided in the six 
succeeding sections, unless an appeal is taken.
A dded Stats 1941 ch 106 § 15.

Prior Law:

(a) Form er § 1220, as amended by Stats 1891 ch 191 § 2 p 273.

(b) Criminal Practice A ct § 469 (Stats 1851 ch 29 § 469 p 264).

(c ) Stats 1850 ch 119 §5 0 1  p 312.

(d) N Y  Code Crim Proc § 495.

C ross References:

A utom atic appeal after judgm ent o f  death: § 1239(b).

Collateral References:
W itkin Crimes p 1034. Cal Jur 3d Criminal Law § 265. Penal and Correctional 

Institutions § 207.
21 Am  Jur 2d Criminal Law §§ 558, 596.

L a w  R eview  A rticles:

Insanity after judgm ent operating to  delay execution. 23 SCLR 246.
Restatement o f  law o f  insanity as defense in crim inal law o f  California. 27 SCLR  

181.
Inquiry into sanity o f  defendant after sentence. 27 SCLR 203.
Capital punishm ent. 42 ABAJ 113.
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SUSPENSION OF EXECUTION § 3700
N O T E S O F  D E C IS IO N S

Under §§ 3700-3704, prior 10 the 1949 amend­
ment o f § 3704, a person who has been adjudged 
insane and committed to a state hospital after 
conviction, sentence, and deliver)' to a warden o f a 
state prison for execution, and who, following 
certification by the superintendent o f such hospital 
that he was sane, had been returned to the custody 
o f the warden fo r execution, had no right to a 
judicial determination o f his restc-ation to sanity. 
Phyle, In. re (1947) 30 C2d 838, 186 P2d 134, cert 
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131. 
The supreme court has appellate jurisdiction in 
criminal cases where judgement o f death has been 
rendered (including proceedings which attack such 
a judgment by motion to vacate or petition for the 
writ o f coram nobis); and its power to issue writs 
necessary or proper to the complete exercise o f 
such jurisdiction under Const A rt V I § 4 includes 
the power to stay execution o f the sentence o f 
death until final determination o f a pending appeal 
from an order made after the final judgment 
imposing such sentence. People v Shorts (1948) 32 
C2d 502, 197 P2d 330.
The procedure which permits a convicted defen- 
dantj after affirmance o f the judgment on appes!, 
to apply directly to a trial court for a vacation o f 
the judgment, but which reserves to the supreme 
court, on appeal from an order denying the mo­
tion, the right in the exercise o f judicial discretion 
to grant or deny a slay o f execution and to dismiss 
the appeal as irregular and frivolous when there is 
a failure to accompany and support the applica­
tion for a stay by a prima facie showing o f merit 
and probable cause, fully meets the constitutional 
"xjuirements o f due process o f law. People v 
Shorts (1948) 32 C2d 502, 197 P2d 330.
Une who seeks a stay o f execution o f a judgment 
•tnposing the death penalty in order that he may 
rwect an appeal from an order denying the writ
* coram nobis, where the only point involved 
•PPears on the face o f the application and on the 
«ords already before the supreme court to be a
.’ '-nation ° f  the age o f the defendant, which ques- 
/ ,;n on substantially conflicting evidence has been 
solved adversely to the defendant by the trial 
•’ -''in. must make some further prima facie show­
's of merit and diligence; otherwise he has failed 

a ' " ow that his appeal is taken in good faith. 
"Tile v Shorts (1948) 32 C2d 502 197 P2d 330.

* *  who applies for a writ o f coram nobis on the 
, ■HJnd that he was under the age of eighteen at 
= , lln’e the death penalty was imposed on him 

'*,0'v that the facts on which he relies were 
j  nown to him and could not tn Ihe exercise o f

*  1 igcnce have been discovered by him at any 
5, *  substantially earlier than the time o f his

the writ; otherwise he has stated r.o 
•03 , J ° r relief v Shorts (1948) 32 C2d
^  l*7 P2d 330.

‘ PPellant was not entitled to a stay o f execu­

tion to enable him to perfect his appeal from an 
order denying a motion to vacate a judgment 
imposing the death penalty, after such judgment 
had previously been affirmed on appeal, where, at 
the time he applied for a stay, he did not furnish 
the supreme court with a copy o'" his motion for a 
writ o f coram nobis, where he alleged merely that 
he was prepared to show tn such writ that he "is 
under the age o f eighteen at the present time," 
where the evidence available to support such 
ground is not set forth by affidavit or otherwise, 
and where he did not show that he was prompt 
and diligent in seeking relief by writ o f coram 
nobis and that the controlling fact on which he 
relied is that proceeding was not known to him at 
the time he was tried and convicted. People v 
Shorts (1948) 32 C2d 502, 197 P2d 330.
On appeal fiom an order denying a motion to 
vacate a judgment imposing the death penalty, 
where such judgment has previously jeen reviewed 
on appeal and affirmed, the bu- Jen is on the 
defendant to apply for a stay o f execution o f such 
final judgment and to support such application by 
a prima facie showing o f substantial merit in his 
appeal and probable cause for reversal o f the order 
denying the motion; and in the absence o f such 
prima facie showing, not only w ill the application 
for the stay be denied but the appeal itself w ill be 
deemed taken for an improper objective (namely, 
delay o f execution o f a final and valid judgment) 
and, hence, to be frivolous and irregular and 
subject to dismissal forthwith. People v Shorts 
(1948) 32 C2d 502, 197 P2d 330.
One who applies for a stay o f execution pending 
appeal from an order denying a motion to vacate a 
judgment imposing the death penalty should make 
a prima facie showing that his appeal is taken in 
good faith, that some substantial and justiciable 
point is in actual controversy, and that there is 
probable cause for reversal o f the trial court's 
order. People v Shorts (1948) 32 C2d 502, 197 
P2d 330.
In a death penalty case, after judgment o f convic­
tion has been reviewed and affirmed on appeal and 
has been thereafter attacked in the trial court by 
motion to vacate, which motion has been denied, 
the right of the defendant to appeal from the order 
of denial does not carry with it as o f course a 
right to stay o f execution People v Shorts (1948) 
32 C2d 502,’ 197 P2d 330.
This and the following sections establish the mea­
sure o f a convicted defendant’s right to any deter­
mination o f his present sanity, the manner o f such 
determination being purely a matter o f legislative 
regulation. People v Rilev (1951) 37 C2d 510, 235 
P2d 381.
There is no remedy whatsoever i f  warden fails to 
perform his stalulorv duties, vvnh respect to sanity 
of condemned person, and neither habeas corpus
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§ 3700 DEATH PENALTY

nor mandamus is available 10 review his determ i- does not require that stale afford to person con
nation that there ts no reason to believe condem- demned to death, and claiming insanity, opportu
ned man insane. Cantativo v California (1958) 357 nity to have his claim tested in tudicial proceedin
US 549, 2 L Ed 2d ’ 531, 78 S Ct 1263. Caritativo v California (1958) 357 US 549 a t Ui
r , I r e  .u ,  a 2d 1531, 78 S Ct 1263. “  WDue process clause o f f-ourteenth Amendment

(a) Former § 1221, as am ended by Stats 1S91 ch  191 § 3 p 273, Stats 1905 ch 537 § 2 p 698.

(b) Criminal Practice A ct § 4 7 0  (Stats 1851 ch  29 § 470 p 264).

(c) Stats 1850 ch 119 § 502 p 312.

3 2 2

§ 3700.5. [Sanity examination following execution order: Report]
Whenever a court makes and causes to be entered an order appointing 

| a day upon which a judgment of death shall be executed upon a
'u defendant, the warden of the state prison to whom such defendant has

been delivered for execution or, if the defendant is a female, the 
superintendent of the California Institution for Women, shall notify 
the Director of Corrections who shall thereupon select and appoint 
three alienists, all of whom must be from the medical staffs of the 
Department of Corrections, to examine the defendant, under such 
judgment of death, and investigate his sanity. It is the duty of the 
alienists so selected and appointed to examine such defendant and 
investigate his sanity, and to report their opinions and conclusions
thereon, in writing, to the Governor, to the warden of the prison at
which the execution is to take place at least 20 days prior to the day 
appointed for the execution of the judgment of death upon the 
defendant. The warden shall furnish a copy of the report to counsel 
for the defendant upon his request.
Adcied Stats 1961 ch 1739 § 1.

Collateral References:
Witkin Crim inal Procedure p 614.
49 Cal Jur 3d Penal and Correctional Institutions § 205.
21 Am  Jur 2d Crim inal Law §§ 559, 595.

j

>5 3701. [Petition requesting inquiry into sanity of prisoner]
If, after his delivery to the warden for execution, there is good reason 
to believe that a defendant, under judgment of death, has become 
insane, the warden must call such fact to the attention of the district 
attorney of the county in which the prison is situated, whose duty it 
is to immediately file in the superior court of such county a petition, 
stating the conviction and judgment, and the fact that the defendant 
is believed to be insane, and asking tha' question of his sanity be 
inquired into. Thereupon the court must at once cause to be sum­
moned and impaneled, from the regular jury list of the county, a jury 
of 12 persons to hear such inquiry.
Added Slats 1941 ch 106 § 15.

Prior Law:

H
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SUSPENSION OF EXECUTION §3702
penally after warden has determined that there is 
no "good reason to believe" such prisoner is 
presently insane. Caritativo v Teets (1956) 47 C2d 
W , 303 P2d 339, afTd 357 US 549, 2 L Ed 2d 
1531. 78 SC t 1263.

8. Representation for Defendant
A convicted defendant may not complain that he 
did not have effective legal representation at a 
sanity hearing under this section, where in spite of 
not being entitled to the appointment o f counsel in 
such proceedings he was competently represented 
by a counsel who introduced expert testimony, 
diligently examined and cross-examined witnesses 
and argued evidentiary considerations bearing on 
the defendant's mental condition to the ju ry . Peo­
ple v Riley (1951) 37 C2d 510, 235 P2d 38T

♦. Verdict
A nine to three verdict is sufficient in a sanity 
bearing under this section. People v Riley (1951) 
57 C2d 510, 235 P2d 381.

10. Restoration to Sanity
Lnder §§3700-3704, prior to the 1949 amend- 
■nent of § 3704, a person who had been adjudged 
■nvine and committed to a state hospital after 
-ooviction, sentence, and delivery to a warden of a 
“ ate prison for execution, and who, following 
-ertificaiion by the superintendent o f such hospital 
'b it he was sane, had been returned to the custody 
< the warden for execution, had no right to a 
.■ahcial determination o f his restoration to sanity.

Phyle, In re (1947) 30 C2d 838, 186 P2d 134, cert 
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131.

11. Particular Applications
There was no such showing o f the insanity o f a 
13-year-old defendant convicted o f first degree 
murder o f a 6-year-old girl as to constitute 
grounds for relief by way o f coram nobis, where 
the claim o f insanity was bused only on the report 
o f the director o f an institution, to which the 
defendant was assigned by the Youth Authority 
fo r observation, that the institution’s staff found 
the defendant to have a psychopathic personality, 
mixed type (defective or psychopathic delin­
quency), and a normal mentality, and recom­
mended that he be committed for psychiatric 
treatment, as ordinary meihods n f rehabilitation 
would not be sufficient. People v Thompson (1949) 
94 CA2d 578, 211 P2d I.

12. Appeal and Review
No appeal lies from an order made pursuant to 
§ 3703 reciting the finding o f a ju ry in a proceed­
ing initiated under this section. People ■■ Riley 
(1951) 37 C2d 510. 235 P2d 381.
Habeas corpus is not available to review warden's 
determination that there is no reason to believe 
condemned man insane. Caritativo v California 
(1958) 357 US 549. 2 L Ed 2d 1531, S Ct 1263. 
Mandamus is not available to review warden's 
determination that there is no reason to believe 
condemned man insane. Caritativo v California 
(1958) 357 US 549, 2 L Ed 2d 1531, 78 S Ct 1263.

$ 3702. [Attendance of district attorney at sanity hearing]
district attorney must attend the hearing, and may produce 

'finesses before the jury, for which purpose he may issue process in 
'he same manner as for witnesses to attend before the grand jury, and 
•disobedience thereto may be punished in like manner as disobedience 
50 Process issued by the court.

Stats 1941 ch 10b § 15.
Prv*  Law:

*' Former § 1222, as am ended by Stats 1905 ch  537 § 3 p 699.

' '  f -nminal Practice A ct § 471 (Stats 1851 ch 29 § 471 p 264).

V S,als 1850 ch 119 § 503 p 312.
*Y  Code Crim Proc § 497.

Cro« References:
^ m pelling attendance o f  w itnesses: §§ 1326 et seq.

Pphcation o f  this section to proceedings on inquiry as to pregnancy o f  female 
. j1?air'si whom judgm ent o f  death is rendered: § 3705. 

mission o f  m entally disordered convicts to  state hospitals: W & I C § 7227.

^ i c r a l  R eferences:

49 c ?  ■̂r’rn'nal Procedure p 614.
■>1 . ■'ur 2d Penal and Correctional Institutions § 208.
‘  Jur 2d Criminal Law §§ 558, 595.
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N O T E S O F  D E C IS IO N S

Under §§ 3700-3704, prior to ihc I W  amend­
ment o f § 3704, a person who had been adjudged 
insane and commuted to a stale hospital after 
conviction, sentence, and delivers' to a warden o f a 
state prison for execution, and who. following 
certification by the superintendent o f such hospital 
that he was sane, had been returned to the custody 
o f the warden for execution, had no right to a 
judicial determination o f his restoration to sanity. 
Phyle, In re (1947) 30 C2d 838, 186 P2d 134, cert 
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131.

No provision is made for assignment o f counsel or 
notice o f hearing to defendant, but only district 
attorney is required to attend hearing, and it js he 
who may produce witnesses and subpoenas for 
such purpose as in grand ju ry inquiry rather than 
by county clerk as is usual process followed in 
court proceeding. People v Riley (1951) 37 
510, 235 P2d 381.

§ 3703. [Entry of verdict: Hospitalization upon finding of insanity]
The verdict of the jury must be entered upon the minutes, and 
thereupon the court must make and cause to be entered an order 
reciting the fact of such inquiry and the result thereof, and when it is 
found that the defendant is insane, the order must direct that he be 
taken to a medical facility of the Department of Corrections, and 
there kept in safe confinement until his reason is restored.
Added Slats 1941 ch 106 § 15; Am ended Slats 1971 ch 1136 § 1.

Prior Law:

(a) Form er § 1223, as am ended by Slats 1891 ch 191 § 4 p 273, S lats 1905 ch 537 § 4  p 699.

(b) Crim inal Practice Act § 472 (Stats 1851 ch 29 § 472 p 264).

(c) Stats 1850 ch 119 § 504 p 312.

Amendments:
1971 Amendment: Substituted “ m edical facility o f  the Departm ent o f  Corrections"  

for “Stale hospilal for the insane” .

Cross References:
Verdict generally: §§ 1147 et seq.
Com m itm ent o f insane person charged with com m ission o f  public offense: W 4  I C 

§ 6 8 2 5 .

Collateral References:
Witkin Criminal Procedure p 614.
49 Cal Jur 3d Penal and Correctional Institutions § 208.
21 Am  Jur 2d Criminal Law §§ 559. 597.

L a w  R ev iew  A rticles:
Post-conviction remedies in California death penalty cases. 11 Stan LR 94.

N O T E S O F  D E C IS IO N S

No appeal lies from an order made pursuant to 
this section reciting the finding o f a jury in a 
proceeding initiated under § 3701 as to the sanity

o f a defendant under judgment o f death. People v 
Riley (1051) 37 C2d 510, 235 P2d 381.

§ 3704. [Execution of judgment when defendant found sane: Commit­
ment of insane defendant to medical facility: Recovery of sanity]
If it is found that the defendant is sane, the warden must proceed to
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SUSPENSION OF EXECUTION § 3704

execute the judgment as specified in the warrant; if it is found that 
the defendant is insane, the warden must suspend the execution and 
transmit a certified copy of the order mentioned in the last section to 
the Governor, and deliver the defendant, together with a certified 
copy of such order, to the superintendent of the medical facility 
named in such order. When the defendant recovers his sanity, the 
superintendent of such medical facility must certify that fact to the 
judge of the superior court from which the defendant was committed 
as insane, who must thereupon fix a date upon which, after 10 days’ 
written notice to the defendant and the district attorney of the county 
from which the defendant was originally sentenced and the district 
attorney of the county from which he was committed to the medical 
facility, a hearing shall be had before said judge sitting without a jury 
to determine whether or not the defendant has in fact recovered his 
sanity. I f  the defendant appears without counsel, the court shall 
appoint counsel to represent him at said hearing. I f  the judge should 
determine that the defendant has recovered his sanity he must certify 
that fact to the Governor, who must thereupon issue to the warden 
his warrant appointing a day for the execution of the judgment, and 
the warden shall thereupon return the defendant to the state prison 
pending the execution of the judgment, if, however, the judge should 
determine that the defendant has not recovered his sanity he shall 
direct the return of the defendant to a medical facility of the 
Department of Corrections, to be there kept in safe confinement until 
his sanity is restored.
Added Stats 1941 cli 106 § 15; A m ended Stats 1949 ch 1020 § I; Stats 1971 ch 1136 § 2.

Prior Law:

fa) Former § 1224, as am ended by Stats 1905 ch 537 § 5 p 699.

<h) Criminal Practice A ct §§ 473, 474 (Stats 1851 ch 29 §§ 473, 474 p 264).

<c) Stats 1850 ch 119 §§ 505, 506 p 3 !2 .

Amendments:
*949 Amendment: (1) Substituted the second sentence for the form er second  

sentence which read: "W hen the defendant recovers his reason, the superintend­
ent o f  such hospital must certify that fact to the G overnor, w ho m ust thereupon  
issue to the warden his warrant appointing a day for the execution o f  the 
judgm ent, and the warden shall thereupon return the defendant to the Slate  
prison pending the execution o f  the judgm ent."; and (2) added the third, fourth, 
and fifth sentences.

1971 Amendment: (1) D eleted “m edical" before "superintendent" in the first 
sentence; (2) substituted “ m edical facility" for “hospital" before "nam ed” in the 
first sentence and before “ must" in the second sentence; (3) substituted “m edical 
facility" for “state hospital" before ", a hearing" in the second sentence: and (4) 
substituted "medical facility o f  the D epartm ent ol Corrections" for "state hospital 
for the insane" in the last sentence.

Cross R eferences:

Executing death penalty: §§ 3600 et seq.
Disposition o f  mentally disordered crim inals on recovery o f  sanity: W & I C § 7375.
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executive determination that he is not insane, 
where a state remedy is available to compel jud i­
cial determination o f the existence o f a duty on the 
part o f the prison warden to initiate i statutory 
judicial proceeding to determine the fa t o f sanity. 
Phyle v Duffy (1948) 334 US 431. 97 L Ed 1494, 
68 SC t 1131.

A petition for w rit o f mandate to compel the 
warden o f a state prison to institute a proceeding 
under § 3701 for a jury determination o f the sanity 
o f a prisoner who had previously been adjudged 
insane by a ju ry and committed to a state hospital 
following a death sentence, and who, on a certifi­
cation by the superintendent o f such hospital that

he was sane, was returned to prison for execution, 
will be denied, where, regardless o f whether man­
damus was an appropriate remedy, the prisoner 
was accorded a full hearing on the issue o f Ins 
sanity at .hat time, and the evidence supported a 
determination that the warden then had no "good 
reason" to believe that the prisoner had become or 
was insane. Phyle v Duffy (1949) 34 C2d 144. 208 
P2d 668 (overruled on other grounds Caritativo v 
Teets (1956) 47 C2d 304. 303 P2d 339).
Sections 3700-3704 establish the measure o f a 
convicted defendant’s right to any determination 
o f his present sanity, the manner o f such determi­
nation being purely a matter o f legislative regula­
tion. People v Riley (1951) 37 C2d 510, 235 P2d 
381.

§ 3704.5. [Transfer of defendant from state hospital to medical 
facility]
Any defendant who, on the effective date of this section is in a state 
hospital under court order pursuant to Penal Code Section 3703, as 
that section read immediately preceding such effective date, shall be 
transferred to a medical facility of the Department of Corrections, 
designated by the director of such department, and there kept in safe 
confinement until his reason is restored. The provisions of Penal Code 
Section 3704 shall apply when such a defendant recovers his sanity. 
Added by Stats 1971 ch 1136 § 3.

C olla tera l R eferences:
49 Cal Jur 3d Penal and Correctional Institutions § 208.

§ 3705. [Pregnancy investigation]
If there is good reason to believe that a female against whom a 
judgment of death is rendered is pregnant, such proceedings must be 
had as are provided in S' etion 3701, except that instead of a jury, as 
'herein provided, the court may summon three disinterested physi- 
c,ans, of good standing in their profession, to inquire into the 
supposed pregnancy, who shall, in the presence of the court, but with 
c*osed doors, if requested by the defendant, examine the defendant 
and hear any evidence that may be produced, and make a written 
Ending and certificate of their conclusion, to be approved by the court 
and spread upon the minutes. The provisions of Section 3702 apply to 
;ne proceedings upon such inquiry.
'^ ■ d  Slats 1941 ch 106 § 15; Am ended Stats 1941 ch 1192 § 13. 
p rio r Law:

*' Former § 1225, as amended by Slats 1891 ch 191 § 6 p 273, Stals 1905 ch 537 § 6 p 699.

Criminal Practice Act § 4 7 5  (St.its 1851 ch 29 § 475 p 264).

■' S,ats 1850 ch 119 § 507 p 312.

•' S Y Code Crim Proc § 500.
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Amendments:
1941 Amendment: Substituted (1) “ Section 3701" for “Section 2011" in the first 

sentence; and (2 ) "Section 3702" for "Section 2012" in the second sentence.

C ollateral References:
W itkin Criminal Procedure p 612.
Cal Jur 3d Criminal Law § 265, Penal and Correctional Institutions § 211.
21 Am  Jur 2d Criminal L aw  §§ 559, 597.

§ 3706, [Execution of judgment suspended during pregnancy]
If it is found that the female is not pregnant, the warden must |  
execute the judgment; if it is found that she is pregnant the warden 
must suspend the execution of the judgment, and transmit a certified $ 
copy of the finding and certificate to the Governor. W hen the jj 
Governor receives from the warden a certificate that the defendant is I  
no longer pregnant, he must issue to the warden his warrant appoint- |  
ing a day for the execution of the judgment.
A dded Slats 1941 ch 106 § 15.

Prior Law:

(a) Form er § 1226, as am ended by Stats 1891 ch 191 § 7 p 274, Stats 1905 ch 537 § 7 p 699.

(b) Criminal Practice A ct §§ 476 , 477 (Stats 1851 ch 29 §§ 476, 477 pp 264, 265).

(c) Stats 1850 ch 119 §§ 508, 509 pp 312, 313.

(d) N Y  Code Ctim Proc §§ 501, 502.

Cross References:
Execution o f death penalty: §§ 3600 et seq.

Collateral References:
Witkin Criminal Procedure p 612.
Cal Jur 3d Criminal Law § 265, Penal and Correctional Institutions § 211 .
21 Am  Jur 2d Criminal L aw  §§ 559, 597.

i
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)E PENAL CODE § 4500

nd § 4492. [Interest derived from investments]
Notwithstanding Section 16305.7 of the Government Code, all interest or 

n§ other increment resulting from the investment of moneys deposited in the
ds fund shall be credited to the fund.
id . Added Stats IQ86 ch 12 § 1. approved at the June 3. 1986, primary election.

a
on § 4493. [Project expenditures; Allocations in legislative appropriations]

Money in the fund may only be expended for projects specified in this title 
as allocated in appropriations made by the Legislature.
Added Stats 1986 ch 12 § I. approved at the June 3, 1586. primary election.

try § 4494. [Finality of Board, of Corrections decisions; Jurisdiction of courts]
(a) It is the intent of the people in enacting this bond act that jail 

he authorization and construction proceed as quickly as possible. Due to the 
le, severe shortage of jail facilities and the need to begin construction of jail

facilities as soon as possib.e, all decisions of the board regarding construc- 
$9_ tion, reconstruction, remodeling, or replacement of jail facilities financed by 

this title shall be final.
(b) No court shall have jurisdiction over these decisions of the board absent 
a showing, beyond a reasonable doubt, of a gross abuse of discretion by the

1 board.
(c) Should an action be commenced alleging gross abuse of discretion by the 

of j board, no court shall have jurisdiction to delay, prohibit, or interfere with 
ral the construction, reconstruction, remodeling, or replacement of the subject 
’Id I jail facilities. The sole remedy available to the court is a mandate that steps 
he j be taken to mitigate the abuse of discretion.

I (d) Nothing in this title is intended in any way to delay, prohibit, or 
h,s interfere with the construction of jail facilities.
he Added Stais 1986 ch 12 § 1. approved a: Ihe June 3, 1986, primary election.
he
w-
IjI, §4495. [Severability clause]

If any provision of this title, or the application thereof, is held to be invalid, 
that invalidity shall not affect the other provisions or applications of the title 
which can be given effect without the invalid provision or application, and 
to this end the provisions of this title are severable.
Added Slats 1986 ch 12 § I, approved at ihe June 3. I9S6, primary election.

he
he

§ 4500 and following sections—general references:
Ca! Jur 3d (Rev) Crim inal Law § 2013.
Constitutionality o f assault and battery laws limited to protection o f females only or which provide 
greater penalties for males than for females. 5 A LR4th 708.

us j § 4500. [Aggravated assau.t by life prisoner; Punishment]
on ( Every person while undergoing a life sentence, who is sentenced to state
:1-' ! Prison within this state, and who. with malice aforethought, commits an
eu assault upon the person of another with a deadly weapon or instrument, or 

*»>• any means of force likely to produce great bodily injury is punishable
w'th death or life imprisonment without possibility of parole. The penalty
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shall be determined pursuant to the provisions o f  Sections 190.3 and 19q, 
however, in cases in which the person subjected to such assault does not j  
within a year and a day after such assault as a proximate result thereof, ( 
punishment shall be imprisonment in the slate prison for life without ij,’ 
possibility of parole for nine years.
For the purpose of computing the days elapsed between the commission v 
the assault and the death of the person assaulted, the whole of the day 0" 
which the assault was committed shall be counted as the first day.
Nothing in this section shall be construed to prohibit the application of th„ 
section when the assault was committed outside the walls o f  any prison j 
the person committing the assault was undergoing a life sentence and w 
serving a sentence to a state prison at the time of the commission of th 
assault and was not on parole, on probation, or released on bail pending a 
appeal.
Amended Slats 1086 ch 1445 § I.
Amendments:
1986 Amendment: (1) Substituted "while undergoing a life sentence, who is sentenced to stale prisonj 
within this state, and" for "undergoing a life sentence in a state prison o f this state." in the first senteiic 
o f the first paragraph; and (2) amended the last paragraph by (nl substituting "and was serving a] 
sentence to " for " in " after "life sentence"; and (b) adding ", on probation, or released on bail pending an 
appeal" at the end.
W ilkin Evidence (3d) § 416
Cal Jur 3d (Rev) Criminal Law §§204, 343. 2014, 2016, 2144 
Calif Crim inal Forms & Instructions (BW, 1983) § 39:11.
Pocket or clasp knife as deadly or dangerous weapon for purposes o f statute aggravating offenses such as 
assault, robbery, or homicide. 100 ALR3d 287.

1. In General
Since the Legislature, in enacting death penalty 

legislation, in 1977 (including the revising o f Pen 
C § 4500 to provide for an alternative punishment 
of life without possibility o f parole for d life 
prisoner who maliciously assaults a noninmate if 
the victim dies) declared its belief that the in­
creased sanctions permitted by the new death 
penally legislation were necessary for the immedi­
ate protection o f the public, the principle that 
statutes which increase the punishment for crime 
will be construed to apply only to crimes commit­
ted after their enactment governs the in te rpo la­
tion o f the 1977 legislation and precludes its 
retroactive application. Thus, the penalty presently 
provided by § 4500 was inapplicable to defendants 
found guilty o f violating former Pen C § 4500, 
which was unconstitutional, since at the time o f 
the assault upon a prison guard by defendants the 
current provisions o f §4500 had not been enacted. 
Graham v Superior Court (1979) 9g CA3d 880. 
160 Cal Rptr 10.

A prisoner serving less than a life term. who. 
along w ith a life prisoner, was charged with con­
spiracy to murder a correctional officer, but who 
was concedcdly not subject to charges under Pen. 
Code, § 4500 (imposing death penalty lor aggra­
vated assault by life prisoner), was likewise not 
subject to prosecution for conspiracy to violate 
§ 4500. The general rule that a conspiracy charge 
may properly result in a greater punishment than 
under the substantive offense itself was inapplica­
ble, since Pen. Code, §4501, dealt with persons 
such as defendant who were serving less than life

terms and who engaged in the same type of 
conduct prohibited by § 4500. Since there was an 
affirmative iegijiative interest to impose a lesser 
punishment on persons such as defendant, it was 
impermissible to make use o f a conspiracy charge 
to defeat this legislative intent. People v Roberts 
(1983. 1st D ist) 139 Cal App 3d 290, 188 Cal 
Rptr 586.

2. Constitutionality
A prisoner serving an indeterminate term of five

years to life pursuant to a 1971 robbery conviction 
who was convicted in 1972 o f assault while serving 
a life term (Pen. Code, § 4500) was not entitled to 
the benefit o f the lesser punishment applicable to 
in-prison assaults by nonlifers (Pen. Code, § 4501), 
even though the punishm-mt for robbery was 
modified subsequent to the assault conviction and 
no longer included the possib ility of life imprison­
ment. The legislative purpose in enacting § 4500 
was to deter violent crimes by life prisoners who 
might otherwise think themselves immune from 
punishment, and for this reason it was the prison­
er's status on the day o f the assault otfense that 
was crucial Thus, for purposes o f an equal protec­
tion analysis, the correct comparison was between 
an inmate serving an indeterminate life term who 
commits an assault in prison and an inmate serv­
ing a determinate life term who commits an as­
sault in prison Since the punishment for both was 
identical, defendant was not denied equal protec­
tion. In re Carmichael (1982, 1st Dist) 132 Cal 
App 3d 542, 183 Cal Rptr 206.
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§ 4500. [Aggravated assault by life prisoner: Punishment]
Every person undergoing a life sentence in a state prison of this state, 
who, with malice aforethought, commits an assault upon the person 
of another with a deadly weapon or instrument, or by any means of 
force likely to produce great bodily injury is punishable with death or 
life imprisonment without possibility of parole. The penalty shall be 
determined pursuant to the provisions of Sections 190.3 and 190.4; 
however, in cases in which the person subjected to such assault does 
not die within a year and a day after such assault as a proximate 
result thereof, the punishment shall be imprisonment in the state 
prison for life without the possibility of parole for nine years.
For the purpose of computing the days elapsed between the commis­
sion of the assault and the death of the person assaulted, the whole of 
the day on which the assault w'as committed shall be counted as the 
first day.
Nothing in this section shall be construed to prohibit the application 
of this section when the assault was committed outside the walls of 
any prison if the person committing the assault was undergoing a life 
sentence in a state prison at the time of the commission of the assault 
and was not on parole.
Added Stats 1973 ch 719 § 13; A m ended Stats 1977 ch 316 § 21, effective August 11, 1977.

(a) Form er § 4 5 0 0 , as added by Stats 1941 ch 106 § 15, am ended by Stats 1959 ch 529 § 1, 
Stats 1965 ch 1904 § 1.

(b) Form er § 246, as added by Stats 1901 ch 12 § I.

Am endm ents:
1977 Amendment: (1) Am ended the first paragraph by (a) deleting ", other than 

another inm ate," before “ with a deadly w eapon” ; (b) adding “ or life im prison­
ment without possibility o f  parole. T he penalty shall be determ ined pursuant to 
the provisions o f  Section 190.3 and 190.4" before “; however,"; and (c) deleting  
“or the person so  assaulted is another inm ate," before "the punishm ent"; and (2) 
added "and was not on parole" at the end o f  the third paragraph.

Former Section: Form er § 4 5 0 0 . sim ilar to the present section , was added by Stats 1941 ch 
106 § 15, am ended by Stats 1959 ch 529 § 1, Stats 1965 ch 1904 § 1, and repealed by Stats 
1973 ch 719 § 12.

N o t e — Severability, see note to § 190.

C ross References:
M andatory death penalty upon special findings: § 190.2.
A ssault w ith deadly weapon: § 245.
Form : A llegation charging assault w ith  deadly w eapon and by m eans o f  force likely  

to produce great bodily harm: § 245.
E xecution o f  death penalty: §§ 3600 et seq.
Pertinent adm inistrative rules and regulations: 15 Cal Adm  C ode §§ 3000 el seq.

Collateral References:
W itkin Crim es pp 20, 258, 860, 972.
W itkin Crim inal Procedure p 510.
Cal Jur 3d Criminal Law § § 6 3 , 1604, lb05. Penal and Correctional Institutions 

§ 134.

Prior Law:



O s

TITLE 3

Offenses Against the Sovereignty of the State
§ 37. Treason 
§ 38. Misprision of treason

C ross References:
Crim es by and against executive  pow er o f  the state: §§ 67 et seq.
Crim es against legislative power: §§ 85 et seq.
Crim es against public justice: §§ 92 et seq.
Crim inal syndicalism : §§ 11400 et seq.
Paramilitary organizations: § 11460.

Collateral References:
W itkin Crim es p 821.
W itkin Sum m ary (8th ed) C onstitutional Law § 209.
Cal Jur 3d (R ev) Crim inal L aw  §§ 1868 et seq.
Cal D igest o f  Official R eports 3d Series, Syndicalism , Sedition and Sabotage §§ 1 et 

seq.
A m  Jur 2d Sedition, Subversive A ctiv ities, and Treason § 66.
W harton’s Criminal L aw  (14th  ed) Treason and Related O ffenses §§ 701 et seq.

§ 37. [Treason]
Treason against this state consists only in levying war against it, 
adhering to its enemies, or giving them aid and comfort, and can be 
committed only by persons owing allegiance to the state. The punish­
ment of treason shall be death or life imprisonment without possibility 
of parole. The penalty shall be determined pursuant to Sections 190.3 
and 190.4.
Enacted 1872; A m ended Stats 1977 ch 316 § 2, effective A ugust 11, 1977.

Prior Law:

(a) Crim es and Punishm ent A ct §§ 16, 17 (Stats 1850 ch 99 §§ 16, 17 p 231).

(b) F ield’s Draft N Y  Pen C  §§ 57, 60.

(c) N Y  Pen C §§ 37, 38.

Amendments:
1977 Amendment: A dded  (1 ) “ or life im prisonm ent w ithout possibility o f  parole” at 

the end o f  the second sentence; and (2 ) the third sentence.

Cross References:
M isprision o f  treason: § 38.
Determ ination as to im position  o f  death penalty or life im prisonm ent upon finding 

o f  special circum stance: § 190.3.
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CRIMES AGAINST STATE

“i

Special finding on truth o f  a lleged special circum stances: § 190.4.
Petit treason abolished: § 191.
Jurisdiction over treason w here overt act com m itted out o f  state: § 788.
P roof o f  treason: § 1103.
Treason defined: Const A rt I § 18.
D uty o f  allegiance to  State: G o v  C § 271.
R enunciation o f  allegiance: G o v  C § 272.

Collateral References:
W itkin Crim es p 821.
Cal Jur 3d (R ev) Crim inal Law § 1869.
Cal D igest o f  Official R eports 3d Series, Syndicalism , Sedition  and Sabotage §§ 1 et 

seq.
Federal treason provision: U SC S Constitution Art III § 3.

Form s:
Suggested form  is set ou t below , follow ing notes o f  d ecisions.

Law  Review Articles:
Review  o f  Selected 1977 C alifornia Legislation. 9 Pacific LJ 439.

A n n ota tion s:
Validity o f  governm ental requirem ent o f  oath o f  allegiance or loyalty. 18 A L R 2d

268.
D ism issal or rejection o f  public schoolteacher because o f  d isloyalty . 27 A L R 2d  487. 
Prejudicial effect o f  adm ission o f  evidence as to C om m unist or other subversive  

affiliation or association  o f  accused. 30  A L R 2d 589.
Coercion, com pulsion , or  duress as defense to crim inal prosecution . 40  A L R 2d  908.

NOTES OF DECISIONS

f '
' i

To constitute levying o f war w ith in meaning o f 
Constitution there must be assemblage o f persons 
w ith force o f arms to overthrow government and

resist laws. United States v Greathouse (1863) F 
Cas No. 15254.

S U G G E S T E D  FO R M

A llegation  Charging Treason

[In se r t genera l form  o f  in d ic tm en t o r  in form ation  (see Penal C  §  9 51)]  

T h e  — i [G rand Jury o r  D istr ict A ttorney] o f  the C ounty o f .

_ —  [levied war against the State o f  California or  adhered to the enem ies o f  the State 
o f  California o r  gave aid and com fort to the enenv. * o f  th e  State o f  California] by 
com m itting the follow ing overt act(s):

!• — 8------------[c -g ;  H e and others assem bled w ith arms, intending to overthrow the G overn­
m ent o f  the State o f  California].

* C itizens o f  the U nited States residing in California are c itizens o f  California (see G ov C  
§ 2 4 1 ), and ow e  allegiance to  California (see G ov  C § 271).
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guilty o f first degree murder for uuy homicide 
committed in Ihc course thereof. People v Rose 
(1986. 4lh Dist) 182 Cal App 3d 813. 227 Cal 
Rptr 570.

15. Mental State
The only intent required for conviction under 

the felony-murder rule (Pen. Code, § 189) is the 
intent to commit the u u d e r l , ; , 'g  felony Thus, in a 
prosecution for attempted • bery and murder, 
defendant, who killed a man m the course o f the 
attempted robbery, was properly convicted under 
the felony-murder rule, where Ihe facts indisput­
ably showed that defendant intended to commit 
the underlying crime o f robbery. People v Schafer 
(1987, 2d Dist) 189 Cal App 3d 786, 234 Cal Rptr 
565.

No showing o f an intent to kill is required to 
support a conviction based on the felony-murder 
rule (Pen. Code, § 189) absent a special circum­
stance allegation. The intent to kill requirement 
imposed by Pen. Code, § 190.2, subd. (b), with 
respect to felony-murder special circumstance con­
victions, is interpreted to avoid violation o f the 
prohibition against cruel and unusual punishment 
under U.S. Const., Silt Amend.; it is not applicable 
to cases without special circumstances. The pur­
pose o f the felony-murder rule is to deter those 
engaged in felonies from killing negligently or 
accidentally. It woul l be inconsistent with this 
purpose to supcrimpo e an intent to k ill require­
ment on the felony-murder rule. People v Schafer 
(1987, 2d Dist) 189 O il App 3d 786, 234 Cal Rptr 
565.

17. Arson
In a prosecution o f defendant for felony-murder, 

in which the evidence was such as to support a 
conclusion defendant intended cither to kill 
through the device o f a deadly weapon, or that his 
purpose was restricted to causing destruction by 
means o f arson (defendant threw a Molotov cock­
tail into a house and a guest therein perished), the 
trial court properly refused a defense instruction 
stating that i f  Ihe purpose o f defendant was to kill 
someone inside Ihe house, even i f  the intended 
victim was a different person from Ihc actual

PENAL CODE

victim , and arson was the means intended to 
accomplish the killing, then (he felony-murder rule 
did not apply People v Oliver (|985 . 2d Dist) 168 
Cal App 3d 920. 214 Cal Rptr 587.

18. — Hurglary
A  burglar who kills after entering to steal does 

so in Ihe perpetration of burglary w ith in Ihe 
meaning o f Ihe felons-murder rule embodied m 
Pen. Code. § 189. People v llr.idy (1987. 3d Dist) 
190 Cal App 3d 124. 235 Cal Rptr 248.

20. Robbery
Defendant was properly convicted o f first degree 

felony murder, where, during the course o f an 
armed robbery, one o f the victims died from a 
heart attack, even though defendant did not shoot 
or initiate any life-threatening violence against the 
victim . The felony- murder doctrine is applicable 
when there is substantial evidence to prove that a 
robbery caused a victim 's fatal heart atluck. As 
long as the homicide is the direct causal result o f 
the robbery, the felony- murder rule applies, 
whether or not the death was a natural or proba­
ble consequence of the robbcrv. People v Hernan­
dez (1985, 1st Dist) 169 Cal App 3d 282, 215 Cal 
Rptr 166

Defendant's first degree murder conviction, ob­
tained on a felony-murder theory when Ihe jury 
found that Ihe murder occurred as a result o f his 
robbery o f the victim, was barred by the doctrine 
o f collateral estoppel, where the ju ry in an earlier 
proceeding had convicted hint o f first degree mur­
der for the same incident, but had rejected the 
special circumstances that the murder had oc­
curred in the course o f the robbery. The felony­
murder instruction (which only requires that the 
murder occur "as a result o f ' the robbery) was 
only slightly different from the special circum­
stances instruction (which specifies that the mur­
der occur " in  the commission o f  the robbery), 
and the definition o f felony murder under Pen. 
Code, § 189, is virtually indistinguishable from the 
language used in Pen. Code, § I90.2(a)( 17), to 
define special circumstances. People v Asbury 
(1985. 2d Dist) 173 Cal App 3d 362. 218 Cal Rptr 
902.

§ 190. (Operative term contingent) [Punishm ent for murder]
(a) Every person guilty of murder in the first degree ihall suffer death, 
confinement in state prison for life without possibility of parole, or confine­
ment in the state prison for a term of 25 years to life. The penalty to be 
applied shall be determined as provided in Sections 190.1, 190.2, 190.3,
190.4, and 190.5.
Except as provided in subdivision (b), every person guilty of murder in the 
second degree shall suffer confinement in the stale prison for a term of 15 
years to life.
The provisions of Article 2.5 (commencing with Section 2930) of Chapter 7 
of Title 1 of Part 3 wf the Penal Code shall apply to reduce any minimum 
term of 25 or 15 years in a state prison imposed pursuant to this section, 
but such person shall not otherwise be released on parole prior to such time.
(b) Every person guilty of murder in the second degree shall suffer confine­
ment in the state prison for a term of 25 years to life if the victim was a
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peace officer, as defined in subdivision fa) of Section 830.1, subdivision (a
(b) of Section 830.2, or Section 830.5, who was Killed while engaged in 
performance of his or her duties, and the defendant knew or reason;* 
should have known that the victim was such a peace officer engaged in 
performance of his or her duties.
The provisions of Article 2.5 (commencing with Seciion 2930) of Chapt* 
of Title 1 of Part 3 of the Penal Code shall not apply to reduce 
minimum term of 25 years in state prison when the person is guilty 
murder in the second degree and the victim was a peace officer, as define; 
this subdivision, and such person shall not be released prior to serving 
years confinement.
Amended Slats 1987 cli 1006 § 1.
Amendments:
1987 Amendment: ( I) Designated Ihc former section to be subd (a); (2) added "Except as provide 
subdivision (b )," in the second paragraph o f subd (a); and (3) added subd (b).

N ote— Slals 1987 ch 1006 provides:
SEC. 2. Section 1 o f this act amends an initiative statute and shall become effective only when subnn 
to and approved by Ihc electors pursuant to subdivision (c) o f Section 10 o f A riic lc II o f Ihc Califi 
Constitution.
W ilk in Evidence (3d) §§ 24, 153, 162, 511 

2. Validity
The Briggs Death Penalty Initiative, adopted by 

the voters in November 1978 to supplant the 
Legislature's 1977 death penalty statute (Pen,
Code, §fj 190.1-190.3), provides adequate proce­
dural safeguards essential to a constitutional capi­
tal sentencing scheme. The 1978 statute suitably

narrows the class o f death-eligible persons, t 
provides for an individualized penally dcternv 
tion at Ihe sentencing and appeal stages, ther, 
avoiding the proscription o f U.S. Const., 
Amend., as to arbitrary sentencing proccdm 
People v Rodriguez (1986) 42 Cal 3d 730, 230 
Rptr 667, time for gr or den reb extended.

§ 190..05. [Penalty for second degree m urder when defendant served pri 
prison term for murder; Procedure]
(a) The penalty for a defendant found guilty of murder in the secot 
degree, who has served a prior prison term for murder in the first or secoi 
degree, shall be confinement in the state prison for a term of life without t! 
possibility of parole or confinement in the state prison for a term of 15 yea 
to life. For purposes of this section, a prior prison term for murder of tl 
first or second degree is that time period in which a defendant has spet 
actually incarcerated for his or her offense prior to release on parole.
(b) A prior prison term for murder for purposes of this section includ 
either of the following:
(1) A prison term served in any state prison or federal penal institutio 
including confinement in a hospital or other institution or facility credited . 
service of prison time in the jurisdiction of confinement, as punishment f> 
the commission of an offense which includes all of the elements of murder 
the first or second degree as defined under California law.
(2) Incarceration at a facility operated by the Youth Authority for murd 
of the first or second degree when the person was subject to the custod 
control, and discipline of the Director of Corrections.
(c) The fact of a prior prison term for murder in the first or second degn 
shall be alleged in the accusatory pleading, and either admitted by tl 
defendant in open court, or found to be true by the jury trying the issue < 
guilt or by the court where guilt is established by a plea of guilty or nol 
contendere or by trial by the court sitting without a jury.
8 [2 Ponal Codol
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(d) In case of a reasonable doubt as to whether the defendant served a prior 
prison term for murder in the first or second degree, the defendant is 
entitled to a finding that the allegation is not true.
(e) If the trier of fact finds that the defendant has served a prior prison 
term for murder in the first or second degree, there shall be a separate 
penalty hearing before the same trier of fact, except as provided in subdivi­
sion (I).
(0  If the defendant was convicted by the court sitting without a jury, the 
trier of fact at the penalty hearing shall be a jury  unless a jury  is waived by 
the defendant and the people, in which case the trier of fact shall be the 
court. If the defendant was convicted by a plea of guilty or nolo contendere, 
the trier o f fact shall be a jury unless a jury is waived by the defendant and 
the people.
If the trier of fact is a jury and has been unable to reach a unanimous 
verdict as to what the penalty shall be, the court shall dismiss the jury and 
shall order a new jury impaneled to try the issue as to what the penalty 
shall be. If the new jury is unable to reach a unanimous verdict as to what 
the penalty shall be, the court in its discretion shall either order a new jury 
or impose a punishment of confinement in the state prison for a term of 15 
years to life.
(g) Evidence presented at any prior phase of the trial, including any 
proceeding under a plea of not guilty by reason of insanity pursuant to 
Section 1026, shall be considered at any subsequent phase of the trial, if the 
trier of fact of the prior phase is the same trier of fact at the subsequent 
phase.
(h) In the proceeding on the question of penalty, evidence may be presented 
by both the people and the defendant as to any matter relevant to aggrava­
tion, mitigation, and sentence, including, but not limited to, the nature and 
circumstances of the present ofiense, any prior felony conviction or convic­
tions whether or not such conviction or convictions involved a crime of 
violence, the presence or absence of other criminal activity by the defendant 
which involved the use or attempted use of force or violence or which 
involved the express or implied threat to use force or violence, and the 
defendant’s character, background, history, mental condition, and physical 
condition.
However, no evidence shall be admitted regarding other criminal activity by 
the defendant which did not involve the use or attempted use of force or 
violence or which did not involve the express or implied threat to use force 
or violence. As used in this section, criminal activity does not require a 
conviction.
However, in no event shall evidence of prior criminal activity be admitted 
for an ofiense for which the defendant was prosecuted and acquitted. The 
restriction on the use of this evidence is intended to apply only to proceed­
ings pursuant to this section and is not intended to affect statutory or 
decisional law allowing such evidence to be used in any other proceedings. 
Except for evidence in proof of the ofiense or the prior prison term for 
murder of the first or second degree which subjects a defendant to the 
punishment of life without the possibility of parole, no evidence may be 
presented by the prosecution in aggravation unless notice of the evidence to 
be introduced has been given to the defendant witnin a reasonable period of 
time as determined by the court, prior to trial. Evidence may be introduced
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without such notice in rebuttal to evidence introduced by the defend; 
mitigation.
In determining the penalty, the trier of fact shall take into account a 
the following factors if relevant:
(1) The circumstances of the crime of which the defendant was convict 
the present proceeding and the existence of the prior prison tern 
murder.
(2) The presence or absence of criminal activity by the defendant \ 
involved the use or attempted use of force or violence or the expre 
implied threat to use force or violence.
(3) The presence or absence of any prior felony conviction.
(4) Whether or not the offense was committed while the defendant 
under the influence of extreme mental or emotional disturbance.
(5) Whether or not the victim was a participant in the defendant’s ho 
dal conduct or consented to the homicidal act.
(6) Whether or not the offense was committed under circumstances v 
the defendant reasonably believed to be a moral justification or extenu 
for his or her conduct.
(7) Whether or not the defendant acted under extreme duress or unde 
substan,:.al domination of another person.
(8) Whether or not at the time of the offense the ability of the defendai 
appreciate the criminality of his or her conduct or to conform his or 
conduct to the requirements of law was impaired as a result of m< 
disease or defect, or the effects of intoxication.
(y) The age of the defendant at the time of the crime.
(10) Whether or not the defendant was an accomplice to the offense am 
or her participation in the commission of the offense was relatively mino
(11) Any other circumstance which extenuates the gravity of the crime 
though it is not a legal excuse for the crime.
After having heard and received all of the evidence, and after having h 
and considered the arguments of counsel, the trier of fact shall cons 
take into account, and be guided by the aggravating and mitigating circ 
stances referred to in this section, and shall impose a sentence of life wit! 
the possibility of parole if the trier of fact concludes that the aggravi 
circumstances outweigh the mitigating circumstances. If the trier of 
determines that the mitigating circumstances outweigh the aggrav; 
circumstances, the trier of fact shall impose a sentence of confinement in 
state prison for 15 years to life.
(i) Nothing in this section shall be construed to prohibit the chargin. 
finding of any special circumstance pursuant to Sections 190.1, 190.2, 1‘
190.4, and 190.5.
Added Slats 1985 ch 1510 § I.

§ 190.1. [Procedure in case involving death penalty]
1. In General

In a murder prosecution in which defendant 
waived his right to a ju ry tria l on the guilt issue, 
the trial court erred in failing to obtain a separate 
waiver o f a jury on the tria l o f the special c ircum­
stance allegation o f multiple murders. When a ju ry
10

has been waived as to Ihc guilt phase o f the 
it is impossible to comply w ith the requiremi 
Pen. Code, § 190.4, that the special circumsi 
be tried by a ju ry , and also comply w ill 
requirement o f Pen. Code, § 190.1, that the 
and special circumstances be determined a
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same lim e. Thus, the provision o f § 190.4. sh o u ld  
p reva il, and a personal waiver o f a ju r y  on  a 
special c ircum stance allegation was requ ired . An 
accused whose specia l circumstance a lle g a tio n s are 
tn Ik' tried  hy a court must make a separate , 
personal w a iver o f  the right to a ju ry  tr ia l. People 
v M em ro (1985) .18 Cal 3d 658. 214 Cal R p tr  832, 
700 P2d 446.

2. V a lid ity
A s la te  has considerable freedom to s tr u c tu re  its  

cap ila l sentencing system  as it sees fit, and  the 
United S la tes Supreme Court is unw illin g  to  say 
I hat there is any one right way for a s ta le  to  set

up its  cap ita l sentencing scheme. Cabana v Bul­
lock (1986. US) 88 I. hid' 2d 704. 106 S C l 689, on 
remand Bullock v Cabana (19X6. CAS M iss) 784 
F2d 187.
4. Application 

The princip les o f proportionality embodied m 
the E igh th Amendment bar im position o f the 
death penalty upon a c la v . o f  persons who may 
nonetheless Ik  g u ilty  o f the crim e o f cap ita l mur­
der as defined by state law , lh a l is, the class of 
m urderers who d id  not themselves k il l , attempt tn 
k il l , o r intend to k ill. Cabana v Bullock (1986, US) 
88 I . I-d 2d 704, 106 S C l 689, on remand Bullock 
v Cabana (1986, CA5 M iss) 784 F2d 187.

§ 190,2. [Penalty upon finding special circumstance]
Editor's note—T h e  reference to §447 in  su bd  (I7 )(viii) is  incorrect. On the c lfcc i o f  th is error sec 
Hughes v Superior Court (1985) 163 CA3d 883 (H earing granted M arch  14, 1985).
C a li f  T r ia l H andbook 2d (13W.1987) 28:37.
1. In  General

The leg is la tive  body has the power to  de fine 
to rtu re  fo r purposes o f  the spcciul c ircum stan ce  o f  
m urde r in vo lv in g  to rture (P ea  Code, § 190.2, 
subd . (a)( 18)) in a manner which d iffers from  its 
defin ition as a degree o f murder (Pen. C ode , 
§ 189), so long as the resulting statute is  w ith in  
con stitu tiona l lim its. However, it shou ld  no t be 
presumed lh a l Ihe leg is la tive body in tends to o v e r­
th row  long-established principles o f law  un le ss 
such  in tention is made clearly to appear e ith e r  by 
express dec lara tion  o r by necessary im p lic a t io n . 
People v Davenport (1985) 41 Cal 3d 247, 221 C a l 
R p tr 794, 710 P2d 861.
2. V a lid ity

Pen. Code, § 190.2, subd. (a)(18). p ro v id in g  for 
a m andato ry pena lly o f life imprisonment o r dea th  
fo r a defendant found gu ilty  o f a m u rde r w h ich  
was in ten tiona l and invo lved the in flic tion  o f  : c r  
lu re , and which fu rthe r provides that to r tu re  re ­
qu ire s p roo f o f the in fliction o f extreme p hy s ic a l 
pain no m atter how  long its dura tion , is  not 
unconstitu tiona l fo r fa iling  to d istinguish th e  re­
qu ired  pain from that characteristic o f m ost m u r­
ders. The very use o f  the term torture im po rts  in to  
the s ta tu te  a requirem ent that the perpetrator have 
sad istic  in ten t to cause the victim  to su ffe r pa in  in 
add ition  to  the pain o f death, which in te n t is 
d istin c t from  Ihe in tcn l to cause the v ic t im 's  
death . I t  is the state o f m ind o f the to rtu re r w h ich  
sets Ihe to rtu re  m u rde r apart from others w ho  k i l l  
w ith  m a lice aforethought. People v D avenpo rt 
(1985) 41 Cal 3d 247, 221 Cal Rptr 794, 710 I ’2d 
861.

Pen. Code, § 190.2. subd. (a)(l8), p ro v id in g  fo r 
a m andatory penalty o f life imprisonment o r dea th  
fo r a defendant found gu ilty  o f a m u rde r w h ich  
was in ten tional and invo lved the in flic tion o f  to r­
ture , and wh ich fu rthe r provides that to r tu re  re­
qu ires p roo f o f ihe in fliction o f extreme p hys ica l 
pain no m atter how long its duru tion , is  not 
unconstitu tiona l as requiring unavailable s u b je c t iv e  
p roo f o f the v ic tim ’s experience. The purpo se  o f 
the sta tu te is to encompass k illings in w h ich  the
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perpetrator in ten tiona lly  performed acts which 
were ca lcu la ted  to cause extreme physica l pain to 
the v ic tim  and w h ich  were in flic ted  prior to death. 
The sta tu to ry  requirement o f the infliction o f 
extrem e physica l pain emphasizes the concern with 
the physica l ra ther than mental experience o f Ihc 
v ic tim . People v Davenport (1985) 41 O il 3d 247, 
221 G i l Rptr 794, 710 P2d 861.

Pen. Code. § 190.2, subd . (a ) ( l8), providing for 
a m andatory pena lly o f  life  imprisonment or death 
fo r a defendant found gu ilty  o f u m urder which 
was in tentional and invo lved the in flic tion o f tor­
ture , is not unconstitu tiona l fo r fa ilu re  to require 
that the defendant have a specific intent to k ill the 
v ic tim . Since the s ta tu te  is app licab le on ly lo  cases 
where the defendant is found g u ilty  o f first degree 
m urde r (Pen. Code, § 190.2, subd . (a)), Ihc defen­
dan t must be found to have had either a w ilfu l, 
de liberate , and premeditated in ten t to k ill, o r some 
o ther mental s la te  which has h isto rica lly  been 
deemed to be equa lly  cu lpable. People v Daven­
port (1985) 41 Cal 3d 247, 221 C a l R p lr 794, 710 
P2d 861.

Pen. Code, § 190.2, subd . (a)( 18), provid ing for 
a m andatory penalty o f life  imprisonment o r death 
for a defendant found gu ilty  o f  a m urder which 
was in ten tional nnd invo lved the in flic tion o f tor­
ture, is not unconstitu tiona l for fa ilu re  to require a 
.specific intent to to rture . The electorate which 
enacted the sta tu te  intended to  incorporate so 
m uch o f the estab lished ju d ic ia l meaning o f torture 
as is not inconsistent w ith  the statute's specific 
language, Furtherm ore an a lte rna tive  constitu­
tional construction to inc lude the specific intent to 
to rtu re  is consistent w ith  the language o f the 
sta tu te , its  re la tionsh ip  to the larger statutory 
scheme, und its  re lation lo  the recognized meaning 
o f the terms used People v Davenport (1985) 4! 
Cal 3d 247, 221 Cal R p tr 794, 710 P2d 861.

A lthough  Ihe « ec ia l c ircum stance o f murder 
com m itted w h ile  engaged in the commission of 
arson (Pen. Code, § 190.2, subd . (n)(17Kviii)), 
refers to arson in v io la tion o f "Pen . Code, §447,“ 
a superseded and nonexistent section , the statute 
was not unconstitu tiona lly  vague as applied to a

11
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defendant charged thereunder, and he was not 
pre judiced thereby, where he w as charged w ith 
w ilfu lly  and m a lic ious ly  se tting  Arc to and burning 
an inhabited structu re  in v io la tion  o r Pen. Code, 
§451. subd. |b), where Ihe o rig ina l arson statute, 
w h ich was Pen. Code, §447, defined the crime as 
" th e  w ilfu l and m a lic iou s burn in g  o f a bu ild ing 
w ith  attempt to destroy it ."  Section 451, subd. (b), 
thus constitu ted a restatement o f  the prior statute, 
subject to the rule in Gov. Code, § 9604, that 
when the provisions o f  one sta tu te  are carried into 
another under c ircum stances in which they are 
required to lie construed as restatem ents and con­
tinuations and not as new enactments, any refer­
ence made by any sta tu te  sha ll be deemed as ii 
reference lo  the restatements and continuations. 
People v O live r (1985, 2d D ist) 163 Cal App 3d 
920, 214 Cal Rp tr 587.

The provisions o f Pen. Code, § 190.2, suod. 
(a)(7). p rovid ing as a specia l c ircum stance (making 
a defendant e lig ib le  for the dea th  penalty) that 
defendant in ten tiona lly  k iP - j one he knew or 
reasonably shou ld  have known was an on- duty 
peace officer, v io lates neither (Itc federal nor :hc 
sta te  Constitu tion . Th is portion o f  the 1978 death 
penalty statu te, and p a rticu la r ly  the “ reasonable 
know ledge" feature o f the peace-officer special 
c ircum stance, p rovides a p rincip led way to d istin ­
gu ish  the case from other first degree murders. 
Sentencing a defendant to death because he should 
have known h is v ic tim  was a peace officer measur­
ab ly  con tribu tes to Ihc re tr ib u tive  cud  o f ensuring 
that Ihc crim ina l gets h is " ju s t desserts ."  A lso , the. 
s ta tu te  is neither vague nor overbroad. People v 
Rodriguez (1986) 42 Cal 3d 730, 230 Cal Rptr 
667, tim e for gr o r den rch extended.

Pen. Code, § 190.2, subd . (a)(16), p roviding a 
specia l c ircum stance o f pun ishm ent for n m urder 
that is motivated by race, co lo r o r  religion, does 
not v io la te  U.S. Const., 1st Am end ., Establishment 
o f R e lig ion  C lause. Such a p rovision does not 
advnncc re ligion, bu t m erely p rov ides a penalty for 
conduct resu lting in damage, and the argument 
that the statute's p rim ary cfTcct advances religion 
and d iscrim inates against uonrc lig ion  is w ithout 
factua l o r legal basis. People v T a lam an tez (1985, 
4th D ist) 169 Cal App 3d 443, 215 C a l Rptr 542.

“ N a tiona lity ,"  as used in  Pen. Code, § 190.2, 
subd . ,'a)(!6) (provid ing a penalty o f death or 
confinement for a term  o f  life  w ithou t possib ility 
o f  paroje where the v ic tim  was in ten tiona lly  k illed 
because o f his race, co lor, re lig ion , nationality or 
coun try  o f orig in), was not unconstitu tiona lly  
vague as applied to defendant, who was convicted 
o f m urde r in the first degree (Pen. Code, § 187) 
w ith  a true finding o f the specia l c ircum stance that 
the k illin g  was because o f  the v ic tim 's nationality. 
The d ic tionary defin ition o f na tiona lity  as "na­
tional q ua lity  o r charac te r," o r " th e  fact or state 
o f  belonging to a  nation; the s ta tu s o f being a 
national; a legal re la tionsh ip  between an ind iv idua l 
and a nation" provides an easily  ascertainable 
standard  o f conduct or workab le standard  o f gu ilt. 
F u rth e r, the evidence offered by the prosecution 
d ire c tly  established the fact that defendant k illed 
h is v ic tim  because o f the v ic tim 's nationa lity , and 
such evidence was suffic ient to support the ju ry 's

conclu sion  that defendant's motive was tin 
th ing expressly and c le a rly  proscribed by § 
subd . (u )( l6). People v Sassouniuu (I9S6, 2d 
182 Cal App 3d 361. 226 Cal Rptr 880.

In  a m urder prosecution, defendant's sente 
life  in prison w ithout possib ility  o f parole, 
on the tr ia l court's finding o f  the specia l ci> 
stances that the m urde r was comm itted du i 
robbery and b u rg la ry  (Pen. Code. § 19012. 
(a)(l7)), was not rendered unconstitu tiona l I 
tr ia l court's fa ilu re  lo  determ ine that, in ad 
lo  being in ten tional, the k illin g  was w ilfu l, d i 
a te , and premeditated. None o f  Ihe guidclin< 
fo rth  in § 190.2, Ihe death penalty s ta lu l i 
vague o r ambiguous, nnd imposition o f the 
penalty on a defendant who hus intentional!' 
u n law fu lly  k illed  another is con stitu te 
proper, so long as the d iscre tion  o f the sente, 
a u th o rity  is governed by c le a r nnd ob jective 
d a rd s . The sta tu te  is not unconstitu tiona l a 
p lie d  to defendant, since dcfcudunt was not 
fenced lo  die, and no au tho rity  supports 
p roposition that the penally imposed on him 
dispro^aorlionate to the crim e o f  first degree fi 
m u rde r in which the k illin g  w as in ten tional, 
p ic  v Epps (1986, S lli D ist) 182 Cal A pp  3d I 
227 Cal R p tr 625.

The to rture m urde r specia l c ircum stance 
v id e d  by Pen. Code, § 190.2, subd . ( i.) ( l8), is 
uncon stitu tio n a lly  vague and overbroad. Undci 
govern ing decisional law , w h ich  has preserved 
con stitu tio n a l v a lid ity  o f the s ta tu te  by incorpi 
in g  the estab lished ju d ic ia l meaning o f to rtu i 
th e  xtent it is  not inconsistent w ith  the sp. 
■■■ 'ge o f the enactment, p roo f o f  a m i 

com m itted  under the torturc-murdcr special 
cum stan cc requires p roof o f  first degree mm 
p ro o f the defendant intended to k ill and to toi 
th e  v ic tim , and the in flic tion  o f an cxtrc i 
p a in fu l act upon a liv in g  v ic tim , l ’cop lc v V 
(1987) 43 Cal 3d 366, 233 Cal R p tr 48, tim e To 
o r den rch extended.
3. Construction 

T o  constitu te the special c ircum stance o f n 
d e r  " to  perfect an escape from  law fu l custoi 
w ith in  the meaning o f Pen. Code, § 190.2, si 
(a)(5), the k illin g  m ust not on ly  be motivated 
th e  goal o f  escaping custody , bu t must take p 
be fo re  the defendant has departed the confine 
the prison fac ility  and reached a place o f  ten 
ra ry  safety outside the confines o f  the pri> 
A lth o u gh  the special c ircum stance o f m urder 
perfect an escape" was in tended to app ly lo  
inm ate who k ills  w h ile  breaking our o f  pri- 
even though he has a lready escaped from  h is , 
an d  shou ld  likew ise apply to an inm ate who f 
d u r in g  hot pursu it a fte r departing Ihe prison i 
fines, upon reaching a place o f  temporary sal 
the escape is "perfected" w ith in  the meaning 
th e  sta tu to ry  language, and the special c irc i 
s tan ce  is inapp licab le to any subsequent k ill 
People v B igelow (1984) 37 Cal 3d 731, 209 - 
R p tr  328, 691 P2d 994.

In  a prosecution for first degree m urde r v\ 
sp ec ia l c ircum stances, the tr ia l court d id  not cri 
fa ilin g  to in struc t Ihc ju r y  that the prosecut 
m ust prove that 'ihe m urde r occurred durin g
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comm ission o f boll) kidnap ing as defined in Pen. 
Code, § 207 (simple kidnaping) and Pen. Code, 
§209 (aggravated kidnap ing) A lthough the 1978 
death pena lly  in itia tive  changed the language o f 
former Pen. Code, § 190.2, subd . (c)(3), which 
provided a special c ircum stance for m urder com ­
m itted durin g  the comm ission o r attempted com ­
m ission o f  "(k)idnap ing in v io la tion o f Section 207 
o r 209," to the con junctive , specify ing “ [k id n a p ­
ing in v io la tion  o f Sections 207 and 209" (Pen. 
Code, § 190.2, subd. (u)(17)). the d ra fte rs care­
lessly  used the word “and" when “or” was in ­
tended, and the intent o f the provision is to perm it 
a specia l c ircum stance find ing i f  Ihe defendant is 
convicted o f kidnap ing under e ither § 207 o r 209, 
and found to have comm itted m urde r w h ile  en­
gaged in such kidnap ing. People v B igelow (1984) 
37 Cal 3d 731, 209 Cal Rptr 328, 691 P2d 994.

In  con stru ing  Pen. Code, § 190.2, subd. (n)( 10), 
w h ich  sub jects an in d iv id ua l to a sentence o f death 
o r life  imprisonment w ithout the possib ility  o f 
parole i f  the v ic tim  was a w itness to a crim e and 
was in ten tiona lly  k ille d  for the purpose o f  prevent­
ing h is testim ony in any crim ina l proceeding, even 
i f  the precise meaning o f the "crim ina l proceed­
ing" language was somehow am biguous, the po licy 
to construe a penal statu te as favorab ly to the 
defendant as its  language and the circum stance o f 
its app lica tion  may reasonably perm it, would pre­
c lude  app lication o f the w itness special c irc um ­
stance to w itnesses in ju ven ile  proceedings. The 
po licy  carries p a rticu la r force because § 190.2, 
subd . (a)(IO), estab lishes e lig ib ility  for the death 
penalty , an area in which the courts have recog­
n ized a heightened constitu tiona l demand fo r ce r­
ta in ty . People v W e ide rl (1985) 39 Cal 3d 836, 218 
Cal R p tr 57, 705 P2d 380.

Pen. Code, § 190.2, subd. (a)(10), which sub jects 
an in d iv id u a l to a sentence o f death o r o f life  
im prisonment w ithout the possib ility  o f parole i f  
the v ic t im  "w as a w itness to a crim e who was 
in ten tiona lly  k ille d  for the purpose o f  preventing 
h is testim ony in any crim ina l proceedings . . is 
c le a r and unambiguous that on ly  w itnesses in 
c r im ina l proceedings arc covered, and not w it­
nesses in  ju ven ile  proceedings. W clf. & In st. Code,
§ 203, provides that a proceeding in a ju ven ile  
court sh a ll not be deemed a crim ina l proceeding, 
and the fa ilu re  to except § 190.2, subd . (a)( 10), 
from  the um bre lla  o f W elf. & In st. Code, 9 203 is 
con tro llin g . I f  § 190.2, subd . (a)(10), were ju d i ­
c ia lly  construed to inc lude ju ven ile  de linquency 
proceedings, the construction wou ld  change the 
legal consequences o f  an accused ’s acts completed 
before the elfcctivc date o f the ju d ic ia l con struc­
tion and wou ld  resu lt in a v io la tion  o f  the p roh ib i­
tion against ex post facto law s and a denial o f due 
process fo r lack o f notice. People v W eidert (1985) 
39 C a l 3d 836, 218 Cal Rp tr 57, 705 P2d 380.

The electorate that enacted Pen. Code, § 190.2, 
subd . (a)(!8), intended to incorporate as m uch o f 
the estab lished ju d ic ia l meaning o f to rture as is 
not inconsistent w ith  the specific language o f the 
in itia tive ; thus the torture-murder special c irc um ­
stance requ ires proo f o f  first degree m urder, p roo f 
that defendant intended to k il l and to to rture the 
v ic tim , a.-.u the in flic tion o f  an extrem ely pain fu l

act upon a liv ing  v ic tim . People v Leach (1985) 41 
Cal 3d 92, 221 Cal Rptr 826. 710 P2d 893 

In a prosecution for m urder (Pen. Code. § 187) 
the ju ry  was c le a rly  and co rrectly  in stru c ted  lha l 
first degree m urder by torture (Pen. Code, § 189) 
d id  not require find ing an intent lo  k i l l  but d id  
require find ing an intent to cause c rue l pain and 
su ffering from  some sad istic purpose, and that the 
specia l c ircum stance o f m urder in vo lv in g  torture 
(Pen. Code, § 190.2, subd. (a)(!8)) requ ired  find­
ings o f  an intent to k ill and su ffering by the 
v ic tim , where the difference between a verd ict o f 
first degree m urder and a verd ict on the alleged 
specia l c ircum stance was expla ined du rin g  vo ir 
d ire , in Ihe court's formal in struc tion s, and in the 
argum ents o f both counsel. In  add ition , the ju ry  
had a lso  been instructed that they m ust find a first 
degree m urde r before they cou ld  consider the 
tru th  o f  Ihc special circum stance. People v Daven­
port (1985) 41 Cal 3d 247, 221 Cal R p tr 794, 710 
P2d 861.

Pen. Code, § 190.2, subd. (a)(18) p rov id ing  for a 
m andato ry penally o f  life imprisonment o r death 
fo r a defendant found g u ilty  o f a m u rde r which 
was in ten tiona l and which in vo lved  in flic tion  o f 
to rture , is d istingu ished from m u rde r by torture 
(Pen. Code, § 189) in that Pen. Code, § 190.2, 
subd . (a)( 18), requ ires that the defendant must 
have acted w ith  the intent to k il l . People v Daven­
port (1985) 41 Cal 3d 247, 221 Cal R p tr  794, 710 
P2d 861.

A lthough  Pen. Code, § 189, requ ires that a 
m urde r be perpetrated, and the dea th  caused, by 
to rtu re  to elevate a k illin g  to the substantive 
offense o f  first degree murder, Pen. Code, § 190.2, 
subd . (a)(!8), requires on ly that the m urde r " in ­
vo lve "  to rtu re  to estab lish that the m urde r was 
com m itted under special c ircum stances. T o rtu re  as 
a specia l c ircum stance thus refers to a longer 
period o f  tim e and encompasses to rtu re  that pre­
cedes the actua l act o f k illin g . People v Hoban 
(1985, 2d D ist) 176 Cal App 3d 255, 221 Cal Rp tr 
626.

In  a prosecution o f defendant fo r three m urders 
(Pen. Code, § 187) and consp iracy to m urder 
several w itnesses (Pen. Code, § 182), it was error 
fo r the prosecution to subm it, and fo r the ju r y  to 
find true, two w itness-killing specia l c ircum stances 
(Pen. Code, § 190.2, subd . (a)(10)), in stead o f one. 
N o th ing in the sta tu te , defin ing as a specia l c ir ­
cum stance the in tentional k illin g  o f  a v ic tim  to 
prevent h is testimony o r the in ten tiona l k illin g  o f a 
v ic tim  who was a w itness in re ta lia tion  for testi­
mony, suggests that evidence supporting  findings 
on both theories perm its the People to charge and 
the ju r y  to find two separate specia l c ircum stances. 
A  defendant who is shown to have vio lated a 
p a rticu la r specia l circum stance in more than one 
way is g u ilty  o f  no more than one o f such a 
specia l c ircum stance vio lation , a lthough  evidence 
supp o s in g  the a lternative theories o f  vio lation 
wou ld  be properly before the ju r y  and cou ld  
properly be emphasized by the prosecutor. People 
v A llen  (1986) 42 Cal 3d 1222, 232 C a l R p tr 849.

Pen. Code, § 190.2, subd. (a)'l7 )(vii), requires 
by its terms on ly that a m urde r be comm itted 
w h ile  defendant was engaged in the comm ission
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of, a ltem p led comm ission of, o r im m ed ia te  flight 
after com m itting  or a ttem pting , b u rg la ry . A l­
though Ihc statu te requires the in ten t to k il l ,  such 
intent need not exist at the tim e o f the en try . 
People v Louslaunau (1986, 2d D ist) 181 Cal App 
3d 163, 226 Cal Rptr 216.

To fa ll w ith in  the terms o f  Pen. Code, § 190.2 
(m urder under s|iccial c ircum stances, ju s t ify in g  
penalties o f  death o r life  im prisonm ent w ithout 
possib ility  o f  parole), a k illin g  m ust be in ten tiona l, 
but there is no requirement that it be w il lfu l, 
de liberate , premeditated, o r in "co ld  b lood "  Peo­
ple v I.oustauuau (1986, 2d D ist) 181 Cal A pp  3d 
163. 226 Cal Rptr 216.

The tr ia l court in a m urde r p rosecution properly 
sentenced defendant to life  in pr>">n w ithout possi­
b ility  o f  parole based on its find ing that the 
m urde r was comm itted w h ile  defendant w as en­
gaged in a robbery and bu rg la ry  w ith in  the mean­
ing o f  Pen. Code, § 190.2, subd . (a)( 17), w ithou t 
additit. t a l ly  find ing that Ihe m urdv/ was w ilfu l, 
d e lib c ra i. and premeditated. A lth o ugh  the sta tu te  
has been interpreted to requ ire  p roo f o f  an in tent 
to k i l l  before a find ing o f fe lony-murder specia l 
c ircum stances, the curren t version o f § 190.2, 
adopted by in itia tive  in 1978, was in tended to 
expand Ihc circum stances under w h ich  the penal­
ties o f death o r life  w ithou t p o ss ib ility  o f  parole 
cou ld  be meted out, and spec ifica lly  om itted  the 
"w ilfu l, deliberate, and p rem ed ita ted" language o f 
the formei version. W h ile  a review  o f the in itia tiv e  
and the arguments in support o r opposition 
thereto reasonably leads to Ihe conclu s ion  that the 
electorate expected that a defendant w ou ld  have to 
be found to have intended to k il l ,  a s im ila r co n c lu ­
sion that the electorate assumed tha t the p rem edi­
tation and deliberation rev. firemen! w ou ld  remain 
is unreasonable. People v  Epps (1986, 5th D ist) 
182 C a l App 3d 1102, 227 C a l R p tr 625.

A  prior-murder-conviction spec ia l c ircum stance 
a llegation (Pen. Code, § 190.2, subd . (a)(2)) was 
proper even though the p redica te m urde rs on 
w h ich  the allegation was f ised  were com m itted 
a fte r the m urders which were being tried . The 
unam b iguous language and purpose o f  Pen. Code,
§ 190.2, subd . (a)(2) require that a person a lready 
convicted o f m urder in a p rio r p roceeding m ust be 
considered e lig ib le  for the death p ena lly  i f  con­
v ic ted  o f first degree m urde r in a subsequent tr ia l. 
The o rder o f the comm ission o f the hom icides is 
im m ateria l. Further, § 190.2, subd . (a)(2) does not 
requ ire a find ing o f intent to k il l . People v Hen­
d rick s (1987) 43 Cal 3d 584, 238 Cal R p tr 6b, 737 
P2d 1350.

In  a prosecution for the m u rde r o f  a mother 
and her unborn fetus, defendant had sta tu to ry  
notice under the m u ltip le  m u rde r specia l c irc um ­
stance (Pen. Code, § 190.2, subd . (a)(3)), tha t a 
fetus may be counted in de te rm in ing  w hether 
m u ltip le  m urders have taken p lace. A lth o ugh  the 
sta tu te  does not expressly use the w o rd  fetus, it 
does expressly require conviction  o f more than one 
ofiense o f m urde r in the first o r second degree. 
The meaning o f  "m u rde r" in the sta tu te  is derived 
from  Pen. Code, § 187, subd . (a), w h ich  defines 
m urde r to in c lude the un law fu l k illin g  o f a fetus
14

w ith  m alice aforethought. People v Sm ith t 
5th D ist) I88 Cal App*3d I495. 234 Cal R p li
4. App lication

In  a prosecution for first degree m urder 
specia l c ircum stances alleged, the tria l court 
in in struc tin g  the ju r y  as lo  the specia l cir 
stance that " [t jh c  m urder was in tentional 
ca rried  out fo r financia l ga in " (Pen. Code, § I 
su lx t. (a)(1 )). where the k illin g  occurred durin  
comm ission o f  a robbery. The special c ircum s 
provisions shou ld  be construed to m in im ize 
cases in wh ich m u ltip le  c ircum stances w ill . 
to the same conduct, thereby reducing the 
that m u ltip le  find ings on special circumstance- 
pre jud ice the defendant. Such a lim itin g  cons 
lio n  w ill not p re jud ice the prosecuiion. since 
w i'l remain at least one special c ircum stan  
e ith e r financia l gain o r fe lony m urder— appli> 
in v ir tu a lly  a l l cases in wh ich the defendant k 
to  obtain money o r o ther property. The fina- 
gain specia l c ircum stance applies on ly  when 
v ic tim 's death is an essential p rerequisite lo  
financia l gain sought by the defendant. Peoy 
B igelow  (1984) 37 Cal 3d 731. 209 Cal Rp tr 
691 P2d 994.

In  a prosecution fo r first degree m urde r 
specia l c ircum stances alleged, (he tr ia l court e 
in in stru c tin g  Ihc ju r y  wi*h respect to the spi 
c ircum stance o f  m urde r comm itted " fo r the | 
pose o f  avo id ing  o r preventing a law fu l a r r  
(Pen. Code, § 190.2, subd . (a)(5)), and the vcr 
find ing the m urde r was com m itted for the puri 
o f  avo id ing arrest was not supported by substa i 
evidence. There was no evidence that the vie 
w ho had been kidnaped and robbed, was m u rd i 
to avo id  o r prevent a law fu l arrest. A t the tim- 
the k illin g  defendant and h is accomplice were 
under arrest and were not threatened w ith  im 
ncnt arrest. A lthough  the prosecutor su rm ised  i 
the v ic tim  was k ille d  so that he would not rc| 
the robbery and k idnap ing—a report w h ich  mi 
even tua lly  lead to defendant’s  a rrest— th is  ai 
ment was to ta lly  specu la tive . I t  was also an urn 
sonab ly  expansive reading o f the special c i r a  
stance o f avo id ing arrest, a reading w h ich  wo 
cause that c ircum stance to overlap extensiv 
w ith  fe lony m urder. The special c ircum stan c i 
avo id in g  arrest shou ld  be lim ited  to cases in  wh 
the arrest is im m inen t. People v B igelow (1984) 
C a l 3d 731, 209 Cal R p tr 328, 691 P2d 994.

P roo f o f in ten t to k il l or to aid a k illin g  
essen tia l to su sta in  a felony-murder specia l c ircu  
stances a llegation  under the 1978 death pen; 
law  (Pen. Code, § 190.2, subd . (n)(17)). Reversa 
requ ired  i f  the ju r y 's  in struc tion s com p le te ly  eli 
n a le  the issue o f  in tent to k il l from the ju r  
considera tion un less the erroneous in struc tion  i 
g iven regard ing an offense for which defend 
was acqu itted  and the in struction  had no bear 
on the offense fo r wh ich he was convicted ; • 
defendant conceded the issue o f  intent; the is- 
wns necessarily reso lved adverse ly to defend, 
under proper in structions: or Ihe parties reo 
n ized that in ten t to k il l was an issue, presented 
evidence at th e ir comm and on the issue, and  t 
record estab lished Ih c  necessary intent as a mat 
o f  law  and showed the con tra ry  ev idence it
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worlh v o f considera tion . People v Cantu (1984, 
5lh D ist) 161 Cal App 3d 259. 207 Cal R p tr 460.

Pen. Code. § 190.2. subd . (u)(IO), which sub jects 
an in d iv idua l to a sentence o f death or life  im p ris­
onment w ithout the possib ility  o f  parole i f  the 
v ic tim  was a w itness to a c iim e  who was in ten­
tiona lly  k ille d  fo r the purpose o f p reventing his 
testimony in any crim ina l proceeding, contem ­
plates that it is an accused's sub jec tive  intent that 
is relevant in estab lish ing the special circum stance 
finding. Thus, i f  an accused believes h im se lf lo  be 
exposed to c rim ina l prosecution and in ten tiona lly 
k ills  another to prevent that person front testify ing  
in an an tic ipated o r pending c rim ina l proceeding, 
the special c ircum stance may be found true 
whether o r not an actua l c r im ina l proceeding was 
pending o r about lo  be in itia ted . The on ly rele­
vance o f an actua l p rio r and ongoing crim ina l 
proceeding is that it may strengthen the inference 
o f Ihe “xistcnce o f the prescribed purpose; con­
versely. Ihc prosecution docs not have the benefit 
o f th is inference when a crim ina l proceeding has 
not yet commenced. People v W e idcrl (1985) 39 
Cal 3d 836, 218 Cal Rp tr 57, 705 I ’2d 380.

Where an accused's p rim ary goal was not to 
k idnap the v ic tim  but to k il l h im  in o rder lo  
prevent h im  from testify ing , and where the k id ­
naping was merely inciden ta l lo  Ihc m urde r and 
not comm itted to advance an independent fe lon i­
ous purpose, a kidnaping-fclony m urder special 
c ircum stance find ing (Pen. Code, § 190.2, subd . 
(a)(!7)(ii)), cou ld  not be susta ined , and fu rther 
proceedings on the a llegation were barred by the 
doub le jeopardy clause. Peopie v W cidert (1985) 
39 Cal 3d 836, 218 Cal R p tr 57, 705 P2d 380.

In  a prosecution for m urde r (Pen. Code, § 187), 
w ith  specia l c ircum stances alleged, the felony-mur­
der special c ircum stance (Pen. Code. § 190.2, 
subd. (a)( 17)) necessarily requires proof that the 
defendant intended to k ill. People v M on tie l 
(1985) 39 Cal 3d 910, 218 Cal Rp tr 572, 705 P2d 
1248.

A lthough  defendant was properly convicted o f 
first degree m urde r based so le ly  on the fact that he 
was engaged in the fe lony o f robbing, o r attem pt­
ing to rob, the v ic tim  at the tim e o f  the k illin g , the 
ju r y ’s find ing o f  the "specia l c ircum stance” based 
on the robbery (Pen. Code, § 190.2, subd . 
(a)(l7)(i)), on the basis o f which defendant became 
e lig ib le for on ly  the penalties o f death o r life  
imprisonment w ithout parole, resu lting  in defen­
dant's d ea tli sentence, was improper. The tr ia l 
court fa iled to g ive Ihc ju r y  the required in stru c ­
tion that it cou ld  not find a "specia l c ircum stance" 
based so le ly on the comm ission o f an underly ing  
felony unless it a lso found an intent lo  k il l . A d d i­
tiona lly . defendant d id  not concede the issue o f 
intent, the issue was at necessarily resolved 
against him in that the ju r y  was in structed  on 
both premeditation and felony m urde r and d id  not 
specify by its verdict wh ich theory it chose, and 
the evidence, in c lud ing  extensive testimony in d i­
cating the defendant had not meant lo  shoot h is 
v ic tim , d id  not reveal un intent to k il l as a m atter 
o f law . People v Ik ildc ru s (1985) 41 Cal 3d 144, 
222 Cal R p tr 184, 711 P2d 480.

In  a prosecution for first degree m urde r and

other offenses, the tr ia l court comm itted reversible 
error in fa iling  to in struc t the ju ry  lh a l in o rder to 
find (rue Ih c  specia l c ircum stances that the murder 
was com m itted  w h ile  defendant was engaged in or 
was an accomplice in the comm ission o f robbery, 
bu rg la ry , and k idnapping, it must find an intent tn 
k ill. The on ly  theory on which the ju r y  was 
in structed  vis-a-vis the m urder was felony murder, 
which does not require a finding o f  intent to k ill, 
and the evidence d id  not estab lish  intent to k ill as 
a matter o f  law , where (lie coroner was unable tn 
determ ine the cause o f  death or whether the 
vic tim 's head and hands were cut o ff before or 
a fte r death , where ih c one stab wound that w as  
in flic ted before death was nonfain l, and where it 
was possib le that the v ic tim  m ight have been killed 
acc iden ta lly , w ith  defendant decid ing afterw ards to 
m u tila te  the body in an attempt lo  prevent its 
iden tifica tion . People v Ham ilton (1985) 41 Cal 3d 
408, 221 Cal Rp tr 902, 710 P2d 981.

In  a prosecution for first-degree fe lony m urder 
(Pen. Code, §§ 187, 189) w ith  an attend ing  "spe­
c ia l c ircum stan ce" lh a l defendant had suffered a 
p revious conviction  fo r second degree m urder 
(Pen. Code, § 190.2, subd . (a)(2)), Ihc lr i . i l  court's 
find ing (hat defendant was not the actua l k ille r 
and d id  not in ten tiona lly  a id  and abet another in 
the comm ission o f  m urde r in the first degree 
p roh ib ited app lication o f the special c ircum stance 
o f m urde r w ith  a p rio r m urder conviction , and 
p recluded im position o f a sentence o f  life  im pris­
onment w ithou t possib ility  o f  parole. A n intent to 
k il l o r an in ten t to a id  in a k illin g  is con stitu tion ­
a lly  m andated when the special c ircum stance pro 
vision a lleged is lh a l the defendant p reviously was 
convicted o f m urde r. People v M alone (1985, 5th 
D ist) 165 Cal App 3d 31, 211 Cal R p tr 210.

U nder the specia l circum stance for m urde r com­
m itted w h ile  ly in g  in wait (Pen. Code, § 190.2, 
subd . (a)( 15)), i f  a cog .iizab le in terruption sepa­
rates the period o f  ly in g  in wait from  the period 
du rin g  w h ich  the k illin g  takes place, the c ircum ­
stances ca llin g  fo r the u ltim ate  penalty do  not 
exist. Out i f  there is no such in terruption , c ircum ­
stances ca llin g  fo r the death penalty do exist. 
Thus, in a prosecution for m urde r o f  a pizza 
de live rym an , com m itted  w h ile  he was de live ring  a 
p izza to defendants' motel room, and w ith in  20 
m inutes a fte r he left the pizza parlor, the tr ia l 
court erred in str ik in g  the ly ing  in wait c ircum ­
stance a llegation  on the asserted ground that no 
precise moment as to when the v ic tim  died was 
g iven . A s there w as no cognizab le in terruption to 
separate the period o f ly in g  in wait from the 
period du rin g  wh ich the k illin g  occurred, the 
precise moment o f  the v ic tim 's death was not the 
determ iu rive facto r. The appropriate inqu iry  was 
whether (he acts which u ltim ate ly  caused the 
v ic tim 's death took p lace during , o r at least imme­
d ia te ly  fo llow ing some period o f w atch fu l waiting 
from  concea lm ent, and the on ly reasonable in fer­
ence which cou ld  be d rawn from the evidence is 
that they d id . People v  Superior Court (Sims) 
(1986, 2d D is t l 185 Cal App 3d 471, 230 Cal Rptr
4.

•The sing le  act o f  murdering the v ic tim  known 
to be pregnant constitu tes a m ultip le tom icide for
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purposes o f the m u ltip le  m urde r special c irc um ­
stance (Pen. Code. § 190.2, subd . (a)(3)). One 
ille ga l act harm ing m u ltip le  persons constitu tes a 
m u ltip le  offense ju s t ify in g  separate charges. Thus, 
in a prosecution fo r m urde r o f a mother and her 
unborn fetus, charg ing special c ircum stances on 
both coun ts for m u ltip le  m urder, Ih c  act o f m u r­
dering the pregnant mother constitu ted  doub le 
hom icide for purposes o f Ihe m u ltip le  m urde r 
specia l c ircum stance where defendant was in t i­
mate ly fam ilia r w ith  the fact and dura tion  o f  the 
mother’s pregnancy, and the very m otiva tion for 
the m urde r was to rid  the father-to-be o f the 
responsib ility  o f caring fo r the fu tu re  ch ild . People 
v Sm ith (1987, 5th D ist) 188 Cal App 3d 1495, 
234 Cal R p tr 142.

A  person who h ires another to k i l l  a human 
being is subject to the special c ircum stance find ing 
under Pen. Code, § 190.2, subd . (a)(1), that Ihe 
m urde r was in ten tional and carried  ou t for finan­
c ia l gain , even i f  the h ire r is not h im se lf shown to 
be fin anc ia lly  motivated. Thus, in a prosecution 
fo r first degree m urde r (Pen. Code, §§ 187, 189) in 
wh ich defendant p leaded no lo contendere, the tr ia l 
court d id  not e rr in find ing the specia l c ircum ­
stance that the m urde r was in ten tiona l and com ­
m itted fo r financia l gain to be true based so le ly on

the financia l gain to lie received by the I 
whom  defendant ofl'ered financia l induccmen' 
and aided and abetted in the k illin g  o f  defend 
w ife, and not on any finaneial benefit acquire- 
defendant. People t Freeman (1987, 2d Dist) 
Cal App 3d 337, 238 Cal Rp tr 257.

5. Procedure
Defendant’s first degree m urder conviction, 

ta ined on a felony-murder theory when the 
found that the m urde r occurred as a resu lt ol 
robbery o f the v ic tim , was barred by the doei 
o f  co lla te ra l estoppel, where the ju ry  in an ea 
proceeding had convicted him o f first degree i 
d e r for the same inciden t, but had rejected 
specia l c ircum stances that the m urde r had 
cu rrcd  in the course o f  the robbery The fel- 
m u rde r in struc tion  (which on iy  requires that 
m u rde r occur "a s a resu lt o f  the robbery) 
on ly  s lig h tly  different from the specia l circ 
stances in struction  (which specifics that the n 
d e r occur " in  the comm ission o f  the robb« 
nnd the defin ition o r felony m urder under I 
Code, § 189, is v ir tu a lly  ind istingu ishab le from 
language used in Pen. Code, § I90.2(a)(17), 
define specia l c ircum stances. People v Ash 
(1985, 2d D ist) 173 Cal App 3d 3f 2. 218 Cal H 
902.

§ 190.2. [Determination as iu penalty of death or life imprisonment]
2. Validity

The 1978 death penalty law , by p rov id ing that, 
i f  the penalty tr ia l ju r y  finds that “ the aggravating 
c ircum stances outweigh the m itiga tin g  c ircum ­
stances" it “sha ll impose sentence o f death" does 
not unconstitu tiona lly  restrict the ju r y ’s sentencing 
d iscre tion . In  th is context, “weigh ing”  connotes a 
m enta l ba lancing process, bu t ce rta in ly  not one 
wh ich ca lls  fo r a mere m echanical coun ting o f  
factors on each side o f the im ag inary "sca le ,"  or 
the a rb itra ry  assignment o f "w e igh ts"  to  any o f 
them . Each ju ro r  is free to assign whatever moral 
o r sym pathetic va lue he deems appropriate to each 
fac to r he is perm itted to consider. The word 
" sh a ll"  does not requ ire any ju ro r  to vote for the 
death penalty unless, after the “w eigh ing” process, 
he decides that death is the appropriate penalty 
under a ll Ihc circum stances. People v Drown 
(1985) 40 Cal 3d 512, 220 Cal R p tr 637, 709 P2d 
440.

Pen. Code, § 190.3, subd . (k), w h ich  d irects the 
ju r y  in a cap ita l pena lly tr ia l to consider, as a 
m itiga tin g  factor, ” [a ]n y  . . . c ircum stances which 
extenuate the g ra v ity  o f  the crim e even though it 
is not a legal excuse for the c r im e ,"  docs not 
uncon stitu tiona lly  restric t the ju r y ’s sentencing 
d iscretion by fa iling  to expressly state the ju ry 's  
fu rthe r d u ty  to consider in m itiga tion  a ll other 
sym pathetic evidence the defendant may offer 
about h is character and backgrot'-,d. even though 
unconnected to the charged crim  . T r ia l courts are 
requ ired , in in struc ting  on (he facto rs embodied in 
§ 190.3, subd . (k), lo  in form  the ju r y  that it may 
consider as a m itiga ting  factor any o ther aspect o f 
the defendant's character or record that the defen­

dan t proffers as a basis for a sentence less tl 
death . The p h ra s t "an y  o ther c ircum stance wh 
extenuates the g ra v ity  o f  the crim e" is an op 
ended ca tcha ll p rovision , wh ich a llow s the ju i 
considera tion o f any m itiga ting  evidence. Pcoph 
B rown (1985) 40 Cal 3d 512, 220 Cal R p tr 6 
709 P2d 440.

The provisions o f Pen. Code, § 190.3. permit!' 
a ju r y , in determ in ing the penalty for first deg 
m urde r, to consider both o ther vio lent crim ii 
a c t iv ity  by the defendant and any "p r io r felo 
convic tion " are not vo id  for vagueness in I hat tl 
suggest to the ju r y  (hat any “ p rio r felony com  
tio n "  in troduced by the prosecution was foi 
v io len t crime. The p la in  meaning o f the provisii 
is  that the ju r y  must consider any violent crim ii 
a c t iv ity  by the defendant, whether or not it led 
prosecution and conviction , and any "p rio r felo 
con v ic t io n ,"  whether the underly ing  offense v. 
v io len t o r nonvio len t. The ju r y  in structed  in I 
s ta tu to ry  language cou ld  scarce ly  understand oi 
erw isc . People v Balderas (1985) 41 Cal 3d M 
222 Cal R p tr 184, 711 P2d 480.

Pen. Code, § 190.3, re la ting  to the determ inati 
o f  a death penalty o r life  im p iisonm ent, is u 
unconstitu tiona l for fa ilin g  lo  spec ifica lly  enutn- 
a le  separately aggravating  and m itiga ting  facto 
exc lude nonsta tu tory aggravating  factors as a ba 
fo r the death penalty , require w ritten findings 
Ihe aggravating  facto rs, require that aggravati 
facto rs be proved beyond a reasonable dou- 
require that aggravating  facto rs supporting a de.i 
ve rd ic t be found unan im ously , require the ju  
find beyond a reasonable doub t that aggravati 
facto rs outweigh those in m itiga tion  and tl
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death is the appropriate punishment, and requite 
"tnlereasc" proportionality review. (Per Grodin 
and Mosk. JJ.) People v Allen (198b) 42 Cal 3d 
1222. 232 Cal Rptr 849.
The instruction called for by Pen. Code, § 190.3, 

which advises Ihc jury that the Governor may 
commute a sentence o f life imprisonment without 
possibility o f parole, but which fails to advise lhal 
Ihe commutation power extends lo  death penalties 
as well, violates the due process guarantee o f the 
California Constitution. Itceausc its reference lo 
Ihc commutation power invites the jury lo con­
sider mailers that are totally speculative and that 
should not, in any event, influence the jury's 
determination. The instruction inevitably leads the 
ju ry to attempt to predict not only what a particu­
lar defendant is likely to be like 20 or more years 
in Ihc future, when commutation may he consid­
ered, but also what unknown actors— future Gov­
ernors— w ill do in rcspon'- lo a defendant's future 
condition. People v Myers (1987) 43 Cal 3d 250, 
233 Cal Rptr 264, 729 P2d 698, time for gr or den 
rch extended.

8. Function o f Jury; Matters Considered
The trial court in a first degree felony-murder 

prosecution erred in permitting the ju ry to con­
sider, ns a "p rio r felony conviction" to be consid­
ered in aggravation (Pen. Code. § 190.3, subd. (c)), 
defend, nt's conviction for auto theft one year after 
the subject murder. Such “ prior felony convic- 
tionjs]”  are limited to those entered before com­
mission o f the capital crime, since Ihe rationale o f 
laws calling for harsher penal treatment on Ihe 
basis o f "p rio r convictions" is that an offender 
undeterred by his prior brushes with the law 
deserves more severe criminal treatment. I f  
§ 190.3, subd. (c), was intended only as a lim ita­
tion on the method o f proof o f nonviolent felonies, 
the word "p rio r" is redundant in context, since no 
other felony "conviction" w ill be available for 
in.roduction at a capital penalty trial unless it has 
already been entered. Given the limited impor­
tance o f nonviolent crim inality to a death penalty 
determination, § 190.3, subd. (b). which allows in 
all evidence o f violent crim inality to show defen­
dant's propensity for violence, and § 190.3, subd.
(c), clearly have separate purposes. People v Bald­
eras (1985) 41 Cal 3d 144, 222 Cal Rptr 184. 711 
P2d 480

Pen. Code, § 190.3, subd. (b), which permits the 
ju ry which has already decided a first degree 
murder defendant's guilt to consider, on the issue 
o f penalty, other violent crimes on which defen­
dant was neither charged nor convicted docs not 
deny due process to defendant by prejudicing the 
penalty ju ry  through its prior view o f defendant's 
serious crim inality, or by allowing imposition o f 
the death penally for unconvicted offenses which 
were deemed unworthy o f prosecution. Even i f  a 
separate ju ry were empaneled to decide the pen­
alty, it would be entitled to hear, in aggravation or 
mitigation, the circumstances o f the crime, includ­
ing "the existence o f any special circumstance 
found true" at the guilt trial (§ 190.3, subd. (a)). 
Under these circumstances, the strong legislative 
preference for a unitary ju ry outweighs any sup­
posed disadvantage to defendant in the single-jury

process. People v Balderas (1985) 41 Cal 3d 144, 
222 Cal Rptr 184, 711 P2d 480.

Pen. Code. § 190.3, directing that the ju ry shall 
impose the death penally i f  it finds that Ihe 
aggravating factors outweigh Ihe mitigating fac­
tors. should not be understood lo require any juror 
to vote for the death penalty. The statute requires 
the completion o f a weighing process wherein a 
ju ro r decides that death is the appropriate penally 
under all o f the circumstances. The weighing of 
aggravating and mitigating circumstances must 
occur within the context o f the two permissible 
punishments: life without possibility o f parole and 
death. Furthermore, the trial court must instruct 
Ihe ju ry as to the scope o f its discretion and 
responsibility. People v Davenport (1985) 41 Cal 
3d 2 4 ' 221 Cal Rptr 794, 7IC P2d 861.

9. Evidence
Under Pen. Code, § 190.3, which lists specific 

aggravating and mitigating factors lo be weighed 
by a ju ry in determining whether lo impose the 
death penally, the prosecution may not present 
evidence at the penalty phase which is not relevant 
lo any o f the specific factors listed. Thus, evidence 
o f defendant’s background, character, or conduct 
which is not probative o f any specific listed factor 
would have no tendency to prove or disprove a 
fact o f consequence to the determination o f the 
action, and is therefore irrelevant to aggravation. 
People v Boyd (1985) 38 Cal 3d 762, 215 Cal Rptr 
1, 700 r2u  782.

In capital cases, the cruel and unusual punish­
ment clause o f the Eighth Amendment requires 
that the sentencer not be precluded from consider­
ing, as a mitigating factor, any aspect o f a defen­
dant’s character or record and any o f the circum­
stances o f the ofiense that the defendant proffers as 
a basis for a sentence less than den'h; and it is a 
corollary rule that the sentencer may not refuse to 
consider or be precluded from considering any 
relevant mitigating evidence where it appears 
likely that the exclusion from evidence at the 
sentencing hearing o f testimony bearing upon the 
accused's behavior in ja il prior to tria l, and hence 
upon his likely behavior in prison, may have 
affected the ju ry ’s decision to impose the death 
penalty, the exclusion o f the evidence is sufficiently 
prejudicial to constitute reversible error. Skipper v 
South Carolina (1986. US) 90 L  Ed 2d 1, 106 S Ct 
1669, 20 Fed Rules Evid Scrv 241.

10. — Other Crim inal Activity
In Pen. Code, § 190.3, the purpose o f Ihe exclu­

sion o f nonfelonious criminal conduct which docs 
not involve the use or attempted use o f force or 
violence or the threat to use force or violence from 
the penalty phase o f a trial for first degree murder 
is to prevent the ju ry from hearing evidence o f 
conduct which is not o f a type which should 
influence a life or death decision. People v Boyd 
(1983) 38 Cnl 3d 762, 215 Cnl Rptr I. 700 P2d 
782.

A t the penalty phase o f a trial for first degree 
murder, Ihc trie l court erred in admitting evidence 
lhal defendant committed the crime o f attempted 
escape by removing a metal grate from an air vent
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in a lockup lank. Pen. Code. § 190.3, expressly 
excludes evidence o f crim inal activity, except for 
felony convictions, which activity did not involve 
the use or attempted use o f force or violence or 
which did not involve the express or implied 
threat to use force or violence. Violent injury or 
the threat o f violent injury to properly is not 
sufficient to justify admissibility, and there was no 
evidence that defendant used or threatened to use 
force or violence to any person. The evidence was 
also irrelevant lo any o f the specific aggravating or 
mitigating factors listed in Pen. Code. § 190.3. 
People v Boyd (1985) 38 Cal 3d 762. 215 Cal Rptr 
I. 700 P2d 782.

Evidence o f other “ crim inal activ ity" inlP'duced 
in the penalty phase o f a capital case pursuant to 
former Pen. Code, § 190.3, subd. (d), as an aggra­
vating factor in determining the penalty to impose, 
must be limited to evidence o f conduct that dem­
onstrates the commission o f an actual crime, spe­
cifically. the violation o f a penal statute. The 
history o f the statute demonstrates only that the 
Legislature's choice o f terms was intended to be 
sufficiently broad to include crimes for which the 
defendant had not been convicted, but not lo 
include offenses o f which defendau. was acquitted, 
or nonolfenses for which defendant could not even 
be tried. (Per Rcyncso and Broussard, JJ., and 
Kaus, J.*)

In t'.ie penalty phase o f a capital case in which 
the tria l court instructed the ju ry that in determin­
ing the ppnalty it should take into account the 
presence or absence o f other crim inal activity by 
defendant involving the use or attempted use o f 
force or violence (former Pen. Code, § 190.3, subd.
(d)), the trial court erred in failing to tell the ju ry 
that hey could consider evidence o f other crim inal 
' . t iv i ty  only i f  they found beyond a reasonable 
doubt that defendant had engaged in such activity. 
(Per Reynoso and Broussard, JJ., and Kaus, J.*) 
People v Phillips (1985) 41 Cal 3d 29. 222 Cal 
Rptr 127, 711 P2d 423.

U . Instructions 
Because the language o f the death penalty stat­

ute (Pen. Code. § 190.3, subd. (k)), and in particu­
lar the words "shall impose a sentence o f death," 
leave room for some confusion as to the ju ry ’s role 
as the exclusive decisionmaker on the issue o f the 
penalty to be imposed on the 'efendant, trial 
courts in future death penalty trials should in­
struct the ju ry as to the scope o f its discretion and 
responsibility. People v Brown (1985) 40 Cal 3d 
512, 220 Cal Rptr 637, 709 P2d 440.

The instruction called for by Pen. Code, § 190.3, 
which advises the jury that the Governor may

commute a sentence o f life imprisonment \ 
possibility o f parole, but which fads to advi 
the commutation power extends to death pi 
us well, is manifestly prejudicial to a del 
tried for a capital crime. The instruction prc 
classic half-truth that invites a jury to bi 
cnced by speculative and improper cunsidci 
' t would reasonably lie understood by (he . 
ju ro r lo mean, by negative implication, 
sentence o f life without parole may be com 
but that a death penally may not. The i 
lion's pernicious effect is that it may lead 
that docs not believe that the death pen 
necessary, but fears a future commutati 
return a death penalty in the mistaken bch 
such a sentence alone w ill preclude any ) 
release o f the defendant. People v Myers (P 
Cal 2d 250, 233 Cal Rptr 264, 729 P2d 69 
for gr or den rch extended.

Tiie instruction called for by Pen. Code, i 
which advises the ju ry that the Govcnu 
commute a sentence o f life imprisonment • 
possibility o f parole, but which fails to adv 
the commutation power extends to death p 
as well, presents a very serious potential fo: 
dice and makes it strongly doubtful that a 
ing court could ever conclude that there 
reasonable possibility that such an inst 
improperly tainted a ju ry 's dccisionmakin 
cess. People v Myers (1987) 43 Cal 3d 25 
Cal Rp tr 264, 729 P2d 698, time for gr or i 
extended.

A  ju ry  instruction drawn from Pen.
§ 190.3, that advises the ju ry  that it shall ii 
death sentence i f  it finds the aggravating i 
stances o f a defendant's crime outweigh tl 
gating, and that it shall impose a sentence 
without possibility o f parole i f  it finds the 
lions outweigh the aggravations, is pot 
misleading unless supplemented by furthc 
rate descriptions o f the ju ry ’s task. It may v 
the ju ry  about the nature o f the "weighini 
cess, which is a metaphor for an imp 
described process in which jurors are free It 
whatever moral or sympathetic value thc> 
appropriate to each and all the factors eons 
Further, the imperative "sha ll" could mis! 
ju ry as to the ultimate question it is to de; 
which is whether, under all the circum 
death is the appropriate penalty. (Per Gro 
Mosk, JJ.) People v Myers (1987) 43 Cal 
233 Cal Rptr 264, 729 P2d 698, time for gi 
reh extended.

’ Retired Associate Justice o f the Supren, 
sitting under assignmen' by the Chairperso 
Judicial Council.

§ 190.4. [Special finding on truth of each alleged special circumstance]
Editor's Note— The reference, in subdivision (c), to an application for modification o f the vi 
finding pursuant to "Subdivision 7 o f Section I I "  is apparently an inadvertent error. Inst- 
reference should be to Penal Code § 1181, subd. 7. See People v. Rodriguez (1986) 42 Cal.3d i 
fn. 25.
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PENAL CODE § 190.9

1. In General 
In a murder prosecution in which defendant 

waived his right to a ju ry trial on Ihc guilt issue, 
the trial court erred in failing to obtain a separate 
waiver o f a ju ry on the trial o f the special circum­
stance allegation o f multiple murders. When n jury 
has been waived ns to the guilt phase o f the case, 
it is impossible to comply with the requirement o f 
Pen. Code, § 190.4, that the special circumstances 
be tried by a jury , and also comply with the 
requirement o f Pen. Code, § 190.1, that the guilt 
and special circumstances be determined at the 
same time. Thus, the provision o f § 190.4. should 
prevail, and a personal waiver o f a ju ry on a 
special circumstance allegation was required. An 
accused whose special circumstance allegations are 
to be tried by n court must make a separate, 
personal waiver o f Ihe right to a ju ry trial. People 
v Mcmro (1985) 38 Cnl 3d 658, 214 Cal Rptr 832, 
700 P2d 446.

3. Construction 
The 1978 version o f Pen. Code, § 190.4, subd. 

(c), providing that after u verdict imposing the 
death penalty defendant shall be deemed to have 
applied for modification o f the verdict under Pen. 
Code, § 1181, subd. 7, by the tria l judge, like the 
1977 version, requires that the tria l judge make an 
independent determination whether imposition o f 
the death penalty upon defendant is proper in light 
o f the relevant evidence and the applicable law. 
People v R vlrigucz (1986) 42 Cal 3d 730, 230 Cal 
Rptr 667, lime for gr or den reh extended 

An interpretation o f Pen. Code, § 190.4 (per­
taining to spcc;al findings on the truth o f each 
alleged special circumstance) that would require 
Ihc underlying felonies to be separately charged 
docs not violate the separation o f powers doctrine. 
The district attorney retains discretion to choose 
whether or not to allege special circumstances; the 
"charged and proved" requirement merely dictates

what must be done i f he docs decide to allege 
special circumstances. People v Superior Court 
(Jennings) (1986, 2d Dist) 183 Cal App 3d bib, 
228 Cal Rptr 357.

Pen. Code, 5 799. which allows a crim inal pros­
ecution for murder to be commenced "at any 
lim e ." is not a special statute taking priority over 
the general statute o f limitations for commencing 
prosecution o f other crimes (former Pen. Code, 
§800, now §801) upon which a felony-murder 
special circumstance may be based. Pen. Code, 
§ 190 (describing the available punishments for 
first and second degree murder), provides that the 
l>cnalty must be determined as specified in the 
special circumstance statutes, and thus (hose stat­
utes take precedence over ihe general murder 
statutes. Hence, the requirement o f Pen. Code, 
§ 190.4, subd. (a), that the underlying crime be 
charged and proved pursuant to the general law 
applying to the trial and conviction o f the crime 
specifically incorporates into each felony-based 
special circumstance allegation Ihc general law o f 
the underlying felony, including its statute o f 
limitations. People v Superior Court (Jennings) 
(1986, 2d D ist) 183 Cal App 3d 636, 228 Cal Rptr 
357.

5. Procedure
Pen. Code, § 190.4, requiring the ju ry in a 

capital ease to make a special finding on (he truth 
o f each alleged special circumstance, contemplates 
a ju ry finding on each charge special circumstance 
by the application o f legal principles on which the 
ju ry  is instructed to the evidence presented to 
them. The statute does not contemplate that a ju ry 
return a special verdict, which presents conclu­
sions o f fact and leaves to the court the task o f 
drawing conclusions o f law and rendering judg­
ment upon them (Pen. Code, §§ 1150, 1152). Peo­
ple v Davenport (1985) 41 Cal 3d 247, 221 Cal 
Rptr 794, 710 P2d 861.

§ 190,9. [(First of two; Operative until July 1, 1990) Presence of court 
reporter in all death penalty proceedings]
(a) In any case in which a death sentence may be imposed, all proceedings 
conducted after the effective date of this section in the justice, municipal, 
and superior courts, including proceedings in chambers, shall be conducted 
on the record with a court reporter present.
The court shall assign a court reporter who uses computer-aided transcrip­
tion equipment to report all proceedings under this section. Failure to 
comply with the requirements of this section relating to the assignment of 
court reporters who use computer-aided transcription equipment shall not be 
a ground for reversal.
(b) The court may waive the requirement that a court reporter use com­
puter-aided transcription equipment if the court finds on the record that no 
reporter using computer-aided transcription equipment is available.
(c) This section shall remain in effect only until July 1, 1990, and as of that 
date is repealed.
Amended Stats 1986 ch 387 § 3; Stats 1987 ch 468 § I, effective September 9, 1987.
Amendments;
1986 Amendment; Added the second paragraph.
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1987 Amendment: (1) Added subdivision designation (a); (2) added the last sentence o f subd (a); and (3) 
added subds (b) and (c).

§ 190.9. [(Second of two; Operative July 1, 1990) Presence of court reporter 
in all proceedings in which death sentence may be imposed]
(a) In any case in which a death sentence may be imposed, all proceedings 
conducted after the effective date of this section in the justice, municipal, 
and superior courts, including proceedings in chambers, shall be conducted 
on the record with a court reporter present.
The court shall assign a court reporter who uses computer-aided transcrip­
tion equipment to report all proceedings under this section. Failure to 
comply with the requirements of this section relating to the assignment of 
court reporters who use computer-aided transcription equipment shall not be 
a ground for reversal.
(b) This section shall become operative on July 1, 1990.
Added Stnts 1987 ch 468 § 3, effective September 9, 1987, operative July 1. 1990.

§ 191.5. [Gross vehicular manslaughter while intoxicated]
(a) Gross vehicular manslaughter while intoxicated is the unlawful killing of 
a human being without malice aforethought, in the driving of a vehicle, 
where the driving was in violation of Section 23152 or 23153 of the Vehicle 
Code, and the killing was either the proximate result of the commission of 
an unlawful act, not amounting to a felony, and with gross negligence, or 
the proximate result of the commission of a lawful act which might produce 
death, in an unlawful manner, and with gross negligence.
(b) Gross vehicular manslaughter while intoxicated also includes operating a 
vessel in violation of subdivisions (b) to (e), inclusive, of Section 655 of the 
Harbors and Navigation Code, and in the commission of an unlawful act, 
not amounting to felony, and with gross negligence; or operating a vessel in 
violation of subdivisions (b) to (e), inclusive, of Section 655 of the Harbors 
and Navigation Code, and in the commission of a lawful act which might 
produce death, in an unlawful manner, and with gross negligence.
(c) Gross vehicular manslaughter while intoxicated is punishable by impris­
onment in the state prison for 4, 6, or 10 years.
(d) This section shall not be construed as prohibiting or precluding a charge
of murder under Section 188 upon facts exhibiting wantonness and a
conscious disregard for life to support a finding of implied malice, or upon 
facts showing malice consistent with the holding of the California Supreme 
Court in People v. Watson, 30 Cal. 3d 290.
(e) This section shall not be construed as making any homicide in the
driving of a vehicle or the operation of a vessel punishable which is not a 
proximate result of the commission of an unlawful act, not amounting to 
felony, or of the commission of a lawful act which might produce death, in 
an unlawful manner.
Added Stats 1986 ch 1106 §2 ; Amended Stats 1987 ch 518 § I.
Amendments:
1987 Amendment: (1) Add :d subd (b); (2) redesignated former subds (b)-(d) to be subds (c)-(e); and (3) 
added "o r the operation o f a vessel" after "vehicle" in s jbd (e).
N o te -S ta ts 1986 ch 1106 provides:
SECTION 1. The Legislature finds and declares that traffic accidents are the greatest cause o f violent 
death in the United States nnd that over one-half o f the ensuing fatalities are alcohol related.
The Legislature further finds that despite millions o f dollars being spent by government at all levels, by 
private organizations, and by concerned citizen groups on efforts to stop drinking and driving, statistics
20
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continue to indicate tha 
billions o f dollars in ann 
by the intoxicated driver 
thdse who voluntarily c 
operate a motor vehicle, 
capable o f exerting great

§ 192. [Manslaugl 
Manslaughter is t 
of three kinds:
(a) Voluntary—u]
(b) Involuntary— 
felony; or in the ( 
an unlawful mar 
subdivision shall i
(c) Vehicular—
(1) Except as pro 
of an unlawful ac 
driving a vehicle 
death, in an unlav
(2) Except as pro 
of an unlawful ac 
or driving a vehic 
death, in an unla\
(3) Driving a vet 
Code and in the 
but without gros 
23152 or 23153 c 
which might prc 
negligence.
This section shall 
a vehicle punishal 
unlawful act, not 
which might proc 
“Gross negligenc 
prohibiting or pr< 
exhibiting wantor 
of implied malice 
of the California
Amended Stats 1986 ch 
Amendments:
1986 Amendment: (1) ! 
"paragraph (3 )”  for " [ 
Driving a vehicle in vie 
an unlawful act, not an 
Section 23152 or 23153 
death, in an unlawful m 
(c)(3); and (S) deleted "  
Suspension o r rcvocatio 
ter: Veh C § 13954 
Cal Jur 3d (Rev) Dclirn 
Provoked reason in met 
UCLA LR 1679.
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cu lpab ility requirement beyond a reasonable 
doub t and where evidence on the issue o f 
d e lib e ra t io n  was o ve rw h e lm in g . K ev v. 
People, 715 P.2d 319 (Colo. 1986); People v. 
Tyler, 728 P.2d 314 (Colo. 1986).

Evidence supports the element o f delibera­
tion . Evidence tha t de fendan t shot at the

v ic tim  three times, twice from  behind, is sufTi- 
cient to support the element o f deliberation. 
People v. Cisneros. 720 P.2d 982 (Colo . App.)] 
cert, denied. U.S. . 107 S. C t'
2 8 2 . L. Ed.2 d  (1986).

18-3-102. Murder in the first degree. (1) (b) Acting either alone or with 
one or more persons, he commits or attempts to commit arson, robbery, 
burglary, kidnapping, sexual assault in the first or second degree as prohib­
ited by section 18-3-402 or 18-3-403, or a class 3 felony for sexual assault 
on a child as provided in section 18-3-405 (2), or the crime of escape as 
provided in section 18-8-208, and. in the course of or in furtherance of the 
crime that he is committing cr attempting to commit, or of immediate flight 
therefrom, the death of a person, other than one of the participants, is caused 
by anyone; or

Source: Amended, L. 88. p. 712, § 16.

Edito r’s note; Section 2S o f chapter 124. Session Laws o f Colorado 1988. provides lha l the 
act amending subsection ( l) (b ) is e ffective Ju ly 1. 1988. and applies to offenses comm itted on 
o r after said date.

I. General Consideration.
II. Elements o f Offense.

A. In General.
D. Extreme Indifference to L ife .

(II. T ria l and Prosecution.
D . Jury.
E. Instructions.

IV . Verdict and Sentence.

I. GENERAL C O N SID E R A T IO N .

Murder after deliberation and felony murder 
are not separate, etc.

In  accord w ith  o rig in a l. See Peop le v. 
Brown, 731 P.2d 763 (Colo. App. 1986).

Applied in People v. Bowman. 738 P.2d 387 
(Colo. App. 1987).

II. ELEM ENTS O F O FF E N SE .

A. In General.

First-degree murder statutes conta in ra t io ­
na lly d iffe ren t elements than firs t-deg ree 
assault statute. § 18-3-202, and thus a defend­
ant sentenced under the fo rm er and no t the 
latter was not denied equal protection o f  the 
law. People v. Brewer, 720 P.2d 596 (Co lo . 
App. 1985).

D . Extreme Indifference to L ife .

Statutory definition o f extreme indilTerence 
murder, etc.

In accord w ith 1st paragraph in o rig ina l. See 
Crespin v. People. 721 P .2d68S (Co lo . 1986).

I I I .  T R IA L  AND  PRO SECU T IO N .

D. jury.

T r ia l by ju ry may be waived. Since under the 
statutes there are no mandatory requirements 
fo r the ju ry  to determine the degree o f m urde r 
o r to determ ine the class o f fe lony and because 
the c rim ina l defendant has a substantive right 
to waive a ju ry  tria l, defendant could properly 
waive his right to a jury tr ia l even though he 
was convicted o f a class I felony. People v. 
Cisneros. 720 P.2d 982 (C o lo . A pp .), cert, 
d e n ie d . U .S . . 107 S. C t. 282.

L. Ed.2d (1986).

E. Instructions.

W hen court must instruct jury on second 
degree murder.

T r ia l court does not have to instruct ju ry  on 
the lesser included offense when there is no 
evidence to support the ins truc tion . Jones v. 
People. 711 P.2d 1270 (Colo. 1986). reversing 
People v. Jones annotated in the 1986 replace­
ment volume.

IN'. VERDICT AN D  SE N T E N C E .

Although defendant could not be convicted 
fo r felony-murder and murder a fte r deliberation 
based on killing o f single v ic tim , su ffic ient ev i­
dence existed to sustain defendant's conv ic­
tion fo r first-degree murder, and thus ju d g­
ment o f conviction for first-degree m urder 
a fte r de libe ra tio n  and sentence im posed
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Lakewood v. District Court, 181 Colo. 6 9 ,506  
P.2d 1228(1973).

Where defense requested instruction defin­
ing “intentionally" in terms of new statute 
which becam e effective July 1, 1972, but 
offense had occurred prior to that tim e, trial

court did not err in refusing such request. 
People v. Crawford, 191 Colo. 504, 553 P.2d 
827(1976).

Applied in People v. Marlott, 191 Colo. 304, 
552 P.2d 491 (1976); Baneras v. People, 636  
P.2d 686 (Colo. App. 1981).

18-1-104. “Offense” defined - offenses classified - common-law crimes 
abolished. (1) The terms "offense” and “crime” are synonymous and mean 
a violation of, or conduct defined by, any state statute for which a fine or 
imprisonment may be imposed.

(2) Each offense falls into one of ten classes. There are Five classes of 
felonies as defined in section 18-1-105, three classes of misdemeanors as 
defined in section 18-1-106, and two classes of petty offenses as defined in 
section 18-1-107.

(3) Common-law crimes are abolished and no conduct shall constitute 
an offense unless it is described as an offense in this code or in another 
statute of this state, but this provision does not affect the power of a court 
to punish for contempt, or to employ any sanction authorized by law for 
the enforcement of an order lawfully entered, or a civil judgment or decree; 
nor does it affect the use of case law as an interpretive aid in the construction 
of the provisions of this code.

Source: R & RE, L. 71, p. 389, § 1; C.R.S. 1963, § 40-1-104.

Am. Jur.2d. See 21 AM. Jur.2d, Criminal 
Law,§ § 1 ,6 ,7 .

C J .S . See 22 C.J.S., Criminal Law, § § 1, 
5,20.

Annotator’s note. Since § 18-1 -104 is similar 
to form er §40-1-1, C.R.S. 1963, and laws 
antecedent thereto, relevant cases construing 
those provisions have been included in the 
annotations to this section.

Common-law rule. Colorado has statutorily 
adopted the common-law rule that a crime 
consisted o f  the union o f  an act and intent. 
Gallegos v. People, 159 Colo. 379, 411 P.2d 
956(1966).

Courts are not precluded from reliance upon 
the common law in amplification o f  sections o f  
the criminal code. People v. Berry, 703 P.2d 
613 (Colo. App. 1985).

The common law may be used in aid of the 
meaning to be given statutory language, when 
such language is not defined in the statute. 
Allen v. People, 175 Colo. 113, 485 P.2d 886 
(1971).

Where a statute does not define a crime, but 
merely gives to it Its common-law name or des­
ignation, resort must be had to the common law 
to ascertain what acts constitute the crime in 
question. Thom pson v. People, 181 Colo. 194, 
510 P.2d 311 (1973).

When the general assembly defines a crime 
and sets forth the intent necessary to commit 
the crime, the courts cannot alter the elem ents 
or substitute a different anim us or intent. 
People v, Kanan, 186 Colo. 255, 526 P.2d  
1339(1974).

The definition of a crime is the same as that 
of a misdemeanor, each consisting o f  a viola­
tion o f  a public law, HotTman v. People, 72 
Colo. 552 ,212  P. 848(1923).

And “crime" Includes all grades of public 
offenses, which at the common law are often  
c lassified  as treason, felony, and m isd e­
meanor. Hoffman v. People, 72 Colo. 552 ,212  
P. 848 (1923).

The violation of a municipal ordinance does 
not come within the definition of this section 
and is neither a crime nor a misdemeanor. 
City o f  Greeley v. Hamman, 12 Colo. 9 4 ,2 0  P.
1 (1888).

Contempt of court. Although the General 
Assembly in 1971 abolished all com m on law 
crimes in Colorado, it reserved to the courts 
the power to punish contempt by enacting this 
section. People v. Barron, 677 P.2d 1370  
(Colo. 1984).

Applied in People v. Swanson, 638 P.2d 45 
(Colo. 1981); City o f  Greenwood Village v. 
Fleming, 643 P.2d 51 1 (Colo. 1982).

18-1-105. Felonies classified - presumptive penalties. (1) (a) (1) As to 
any person sentenced for a felony committed after July 1, 1979, and before
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July 1, 1984, felonies are divided into five classes which are distinguished 
from one another by the following presumptive ranges of penalties which 
are authorized upon conviction:

Class Presumptive Range
1 Life imprisonment or death
2 Eight to twelve years

plus one year of parole
3 Four to eight years

plus one year of parole
4 Two to four years

plus one year of parole

5 One to two years
plus one year of parole

(II) As to any person sentenced for a felony committed on or after July 
1, 1984, and before July 1, 1985, felonies are divided into five classes which 
are distinguished from one another by the following presumptive ranges of 
penalties which are authorized upon conviction:

Class Presumptive Range

1 L ife imprisonment or death

2 Eight to twelve years

3 Four to eight years
4 Two to four years

5 One to two years

(III) As to any person sentenced for a felony committed on or after July 
1, 1985, in addition to, or in lieu of, any sentence to imprisonment provided 
for in this paragraph (a), a fine within the following presumptive ranges may 
be imposed for the specified classes of felonies:

Class Minimum Sentence Maximum Sentence

1 No fine No fine

2 Five thousand dollars One million dollars
3 Three thousand dollars Seven hundred fifty thou­

sand dollars

4 Two thousand dollars Five hundred thousand
dollars

5 One thousand dollars One hundred thousand
dollars

(IV) As to any person sentenced for a felony committed on or after July 
1, 1985, felonies are divided into five classes which are distinguished from
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one another by the following presumptive ranges of penalties which are 
authorized upon conviction:

Class Minimum Sentence Maximum Sentence

1 Life imprisonment Doath
2 Eight years imprisonment Twenty-four years impris­

onment

3 Four years imprisonment Sixteen years imprison­
ment

4 Two years imprisonment Eight years imprisonment

5 One year imprisonment Four years imprisonment

(b) (I) Except as provided in subsection (6) and subsection (9) of this 
section and in section 18-4-202.1, a person who has been convicted of a 
class 2, class 3, class 4. or class 5 felony shall be punished by the imposition 
of a definite sentence which is within the presumptive ranges set forth in 
paragraph (a) of this subsection (1). In imposing the sentence within the pre­
sumptive range, the court shall consider the nature and elements of the 
offense, the character and record of the offender, and all aggravating or miti­
gating circumstances surrounding the offense and the offender. The predic­
tion of the potential for future criminality by a particular defendant, unless 
based on prior criminal conduct, shall not be considered in determining the 
length of sentence to be imposed.

(II) As to any person sentenced for a felony committed on or after July 
1, 1985, a person may be sentenced to imprisonment as described in 
subparagraph (I) of this paragraph (b) or to pay a fine which is within the 
presumptive ranges set forth in subparagraph (III) of paragraph (a) of this 
subsection (1), or to both such fine and imprisonment.

(III) Notwithstanding anything in this section to the contrary, as to any 
person sentenced for a crime of violence, as defined in section 16-11- 309, 
C.R.S., committed on or after July 1. 1985. a person may be sentenced to 
pay a fine in addition to, but not instead of, a sentence for imprisonment.

(c) Except as otherwise provided by statute, felonies are punishable by 
imprisonment in the correctional facilities at Canon City. Nothing in this 
section shall limit the authority granted in part 1 of article 13 of title 16, 
C.R.S., to increase sentences for habitual criminals. Nothing in this section 
shall limit the authority granted in part 2 of article 13 of title 16, C.R.S., 
lo commit sex offenders to the department of corrections for an indetermi­
nate term. Nothing in this section shall limit the authority granted in section 
18-4-202.1 for increased sentences for habitual burglary offenders.

(2) (a) A corporation which has been found guilty of a class 2 or class 
3 felony shall be subject to imposition of a fine of not less than five thousand 
dollars nor more than fifty thousand dollars. A corporation which has been 
found guilty of a class 4 or class 5 felony shall be subject to imposition 
of a fine of not less than one thousand dollars nor more than thirty thousand 
dollars.

(b) A corporation which has been found guilty of a class 2, class 3, class
or class 5 felony, for an act committed on or after July 1, 1985, shall



1 8 - 1 - 10 5 C r im in a l  C o d e 10

be subject to imposition of a fine which is within the presumptive ranges 
set forth in subparagraph (III) of paragraph (a) of subsection (1) of this 
section.

(3) Every person convicted of a felony, whether defined as such within 
or outside this code, shall be disqualified from holding any office of honor, 
trust, or profit under the laws of this state or from practicing as an attorney 
in any of the courts of this state during the actual time of confinement or 
commitment to imprisonment or release from actual confinement on condi­
tions of probation. Upon his discharge after completion of service of his 
sentence or after service under probation, the right to hold any office of 
honor, trust, or profit shall be restored, except as provided in section 4 of 
article Xll of the state constitution.

(4) A person who has been convicted of a class 1 felony shall be punished 
by life imprisonment unless the proceeding held to determine sentence 
according to the procedure set forth in section 16-11-103, C.R.S., results 
in a verdict which requires imposition of the death penalty, in which event 
such person shall be sentenced to death. As to any person sentenced for a 
class 1 felony, for an act committed on or after July 1, 1985, life imprison­
ment shall mean imprisonment without the possibility of parole for forty 
calendar years.

(5) In the event the death penalty as provided for in this section is held 
to be unconstitutional by the Colorado supreme court or the United States 
supreme court, a person convicted of a crime punishable by death under 
the laws of this state shall be punished by life imprisonment. In such circum­
stance, the court which previously sentenced a person to death shall cause 
such person to be brought before the court, and the court shall sentence 
such person to life imprisonment.

(6) In imposing a sentence to incarceration, the court shall impose a defi­
nite sentence which is within the presumptive ranges set forth in subsection
(1) of this section unless it concludes that extraordinary mitigating or aggra­
vating circumstances are present, are based on evidence in the record of 
the sentencing hearing and the presentence report, and support a different 
sentence which better serves the purposes of this code with respect to sentenc­
ing, as set forth in section 18-1-102.5. If the court finds such extraordinary 
mitigating or aggravating circumstances, it may impose a sentence which 
is lesser or greater than the presumptive range; except that in no case shall 
the term of sentence be greater than twice the maximum nor less than one- 
half the minimum term authorized in the presumptive range for the punish­
ment of the offense.

(7) In all cases, except as provided in subsection (9) of this section, in 
which a sentence which is not within the presumptive range is imposed, the 
court shall make specific findings on the record of the case, detailing the 
specific extraordinary circumstances which constitute the reasons for varying 
from the presumptive sentence.

(8) Repealed, L. 82, p. 312, § 3, effective July 1, 1982.
(9) (a) The presence of any one or more of the following extraordinary 

aggravating circumstances shall require the court, if it sentences the defend­
ant to incarceration, to sentence the defendant to a term greater than the 
maximum in the presumptive range, but not more than twice the maximum 
term authorized in the presumptive range for the punishment of a felony:
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(I) The defendant is convicted of a crime of violence under section
16-11-309, C.R.S.;

(II) The defendant was on parole for another felony at the time of com­
mission of the felony;

(III) The defendant was on probation tor another felony at the time of 
the commission of the felony;

(IV) The defendant was charged with or was on bond for a previous 
felony at the time of the commission of the felony, for which previous felony 
the defendant was subsequently convicted;

(V) The defendant was under confinement, in prison, or in any correc­
tional institution within the state as a convicted felon, or an escapee from 
any correctional institution within the state for another felony at the time 
of the commission of a felony;

(VI) The defendant was under a deferred judgment and sentence for 
another felony at the time of the commission of the felony;

(VII) At the time of the commission of the felony, the defendant was 
on parole for having been aujuuicaieu a delinquent child for an ofiense which 
would constitute a felony if committed by an adult;

(VIII) At the time of the commission of the felony, the defendant was 
on appeal bond following his conviction for a previous felony.

(b) In any case in which one or more of the extraordinary' aggravating 
circumstances provided for in paragraph (a) of this subsection (9) exist, the 
provisions of subsection (7) of this section shall not apply.

(c) Nothing in this subsection (9) shall preclude the court from consider­
ing aggravating circumstances other than those stated in paragraph (a) of 
this subsection (9) as the basis for sentencing thv defendant to a term greater 
than the presumptive range for the felony.

(d) (I) If the defendant is convicted of the class 2 or the class 3 felony 
of child abuse under section 18-6-401 (7) (a) (I) or (7) (a) (III), the court 
shall be required to sentence the defendant to a term greater than the maxi­
mum in the presumptive range, but not more than twice the maximum term 
authorized in the presumptive range for the punishment of that class felony.

(II) In no case shall any defendant sentenced pursuant to subparagraph
(I) of this paragraph (d) be eligible for suspension of sentence or for probation 
or deferred prosecution.

(e) (I) If the defendant is convicted of the class 2 felony of sexual assault 
in the first degree under section 18-3-402 (3), the court shall be required 
to sentence the defendant to a term greater than the maximum in the pre­
sumptive range, but not more than twice the maximum term authorized in 
the presumptive range for the punishment of that class of felony.

(II) In no case shall any defendant sentenced pursuant to subparagraph
(I) of thia paragraph (e) be eligible for suspension of sentence or probation.

(III) As i condition of parole under section 17-2-201 (5) (e), C.R.S., a 
defendant sf ntenced pursuant to this paragraph (c) shall be required to par­
ticipate in t program of mental health counseling or receive appropriate 
treatment to the extent that the state board of parole deems appropriate 
to effectuate the successful reintegration of the defendant into the community 
while recognizing the need for public safety.

(f) The court may consider aggravating circumstances such as serious 
bodily injury caused to the victim or the use of a weapon in the commission
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of a crime, notwithstanding the fact that such factors constitute elements 
of the offense.

Source: R & RE. L. 71, p. 390. § 1; C.R.S. 1963, §40-1-105; L. 72, p. 
267, §4; L. 73. p. 531, §83; L. 74, pp. 251, 409, § § 3, 26. 27; L. 76, p. 
548, § 7; L. 77. p. 867, § 15; L. 79, pp. 669, 700, § § 16, 69: L. 81, pp. 
969, 970, 972. 986, § § 1, 1, 1, 2; L. 82, p. 312, §3; L. 84. p. 513, §5; 
L. 85, pp. 622, 652. 655, 667, 675, S 5 5, 7, 1, 3, 4; L. 86. p. 769, § § 1, 
2 .

Editor’s notes: (1) The effective date for am endm ents made to this section by chapter 216, 
L. 77. was changed to April 1, 1979. by chapter I, First Extraordinary Session . L. 78. and was 
subsequently changed to July 1, 1979, by chapter 157, § 23, L. 79. See People v. M cKenna, 199 
Colo. 452 .611  P.2d 574 (1980).

(2) Subsections (9)(a)(VII), (9)(a}<VIII). and (9X 0 are enacted by chapter 136. Session Laws 
o f  Colorado 1986, and section 16 o f chapter 136 provides that the act set out in that chapter 
is effective July 1 .1986, and applies to acts com mitted on or after said date.

Cross references: For one-year supervision for persons released from residential com m unity  
correctional facilities. see§  17-27-105 (5); for the restoration o f  citizenship  to prisoners following  
com pletion o f  their sentences, sec § 17-20-113.

A m . Jur.2d. See 21 Am. Jur.2d, Criminal 
Law. § § 19, 28. 29; 21A Am. Jur.2d, Crimi­
nal L aw ,§ § 1022-1024.

C.J.S. See 22 C.J.S., Criminal Law, § § 5,
6.

Annotator's note. Since § 18-1-105 is similar 
to former §39-10-17, C.R.S. 1963, and laws 
antecedent thereto, relevant cases construing 
those provisions have been included in the 
annotations to this section.

Law reviews. For note, "Disbarment for 
Crime in Colorado", see 10 Rocky Mt. L. Rev.
203 (1938). For article, "Crim inal Prose­
cutions under the Colorado Securities Act", 
see 47 U. Colo. L. Rev. 233 ( 1976). For article,
"Colorado Felony Sentencing", see 11 Colo.
Law. 1478 (1982). For article, "Colorado  
Felonv Sentencing an Update", see 14 Colo.
Law. 2163 (1985).

C onstitu tionality  o f  death penalty. The  
im position and carrying out o f  the death pen­
alty was held to constitute cruel and unusual 
punishm ent in violation o f  the eighth and 
fourteenth am endm ents o f  the U.S. constitu­
tion. Furman v. Georgia, 408 U.S. 238, 92 S.
Cl. 2 7 2 6 ,3 3  L. Ed.2d 346(1972).

Subsection (6) is not unconstitutionally vague 
and does not deprive a defendant o f due pro­
cess and equal protection on the grounds that 
no standards are set out in the statute to guide 
the trial court on what are extraordinary, 
aggravating or m itigating circum stances.
People v. Phillips. 652 P.2d 575 (Colo. 1982).

Although the phrase "aggravating or m iti­
gating circumstances" is not defined in the 
legislative act, that failure does not render the 
statute unconstitutionally vague. People v.
Phillips, 652 P.2d 575 (Colo. 1982).

Subsection (6) is not unconstitutionally  
vague because it allegedly fails to indicate pre­
cise standards for im position  o f  an enhanced  
sentence. People v. W right, 6 /2  P .2u 518  
(Colo. 1983).

Classification does not create substantive 
offense. A classification o f  felony does not in 
and o f  itse lf create a substantive offense; it 
merely establishes the boundaries within 
which a court m ay im pose a sentence. People 
v. Beigel, 646 P.2d 948 (C olo . App. 1982).

Retroactive application. T his section is to be 
given  retro a ctiv e  a p p lic a t io n  b ecause a 
defendant is enti'.ied to the benefits o f  am end­
atory legislation which m itigates penalties for 
crimes when the relief is sought before finality 
has attached to the judgm ent o f  conviction. 
Salas v. D istrict Court. 190 Colo, 447, 548 
P.2d 605 (1976); People v. Johnson, 638 P.2d 
61 (Colo. 1981).

1979 amendment Inapplicable where crime 
committed before July 1. 1979. Where acts for 
which defendants were convicted occurred 
well in advance o f  July i ,  1979, the effective  
date o f  H.B. 1589, it w as not error to refuse to 
sentence under the provisions o f  that legis­
lation. People v. Lopez. 624  P. 2d 1301 (Colo. 
1981).

Since the crim e for w hich a defendant was 
sentenced  was c o m m itte d  well before the 
effective date o f  e ither the 1977 or 1979 ver­
sion o f  H ouse Bill 1589. he is not entitled to be 
resentenced under the provisions o f  those acts. 
People v. Stewart. 626 P .2d 685 (Colo. 1981).

In resentencing a defendant originally con­
victed before the 1979 reduction in the sen­
tencing range for class 3 felonies, the trial
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(2) “Person”, when referring to the victim of a homicide, means a human 
being who had been born and was alive at the time of the homicidal act.

(3) The 'term “after deliberation” means not only intentionally but also 
that the decision to commit the act has been made after the exercise of reflec­
tion and judgment concerning the act. An act committed after deliberation 
is never one which has been committed in a hasty or impulsive manner.

Source: R & RE, L. 71, p. 417, § 1; C.R.S. 1963, §40-3-101; L. 74, p. 
251,§ 1.

Cross references: For the statutory provision which declares that the withholding or withdiawai 
of life-sustaining procedures does not constitute suicide or homicide, see § 15-18*1 II; for the 
effect o f  homicide on probate matters, see § 15-11-803.

Am. Jur.2d. See 40 Am. Jur.2d, Homicide,
S i .

C .J.S . See 40 C.J.S., Hom icide, § !.
M eaningful distinction between first and 

second degree murder intended. The general 
assembly intended that there be a meaningful 
distinction between first and second degree 
murder. People v. Mullins. 188 Colo. 23, 532 
P.2d 733(1975).

Killing may be perpetrated by any means by 
which death may be occasioned. The unlawful 
killing may be perpetrated by poison ing, 
sticking, starving, drowning, stabbing, shoot­
ing, or by any other o f  the various forms or

means by which human nature may be over­
com e. and death thereby occasioned. May v. 
People. 8 Colo. 21 0 .6  P. 816(1885).

U se of a deadly weapon is not in itself suffi­
cient to show deliberation. People v. Hamrick, 
624 P.2d 1333 (Colo. App. 1979), afTd. 624 
P.2d 1320 (Colo. 1981).

Applied in Leonard v. People, 149 Colo. 
360, 369 P.2d 54 (1962); People v. Morgan,
637 P .2d 338 (Colo. 1981); People v. Madson.
638 P .2d 18 (C o lo . 1981); P eop le  v. 
Bartowsheski. 661 P.2d 235 (Colo. 1983); 
People v. Fields, 697 P.2d 749 (Colo. App.
1984).

18-3-102. Murd„« in the first degree. (1) A person commits the crime 
of murder in the first degree if:

(a) After deliberation and with the intent to cause the death of a person 
other than himself, he causes the death of that person or of another person; 
or

(b) Acting either alone or with one or more persons, he commits or 
attempts to commit arson, robbery, burglary, kidnapping, sexual assault in 
the first or second degree as prohibited by section 18-3-402 or 18-3-403, 
or a class 3 felony for sexual assault on a child as provided in section 
18-3-405 (2), and, in the course of or in furtherance of the crime that he 
is committing or attempting to commit, or of immediate flight therefrom, 
the death of a per son, other than one of the participants, is caused by anyone; 
or

(c) By perjury or subornation of perjury he procures the conviction and 
execution of any innocent person: or
. (d) Under circumstances evidencing an attitude of universal malice mani­
festing extreme indifference to the value of human life generally, he know- 
lngly engages in conduct which creates a grave risk of death to a person, 
°r persons, other than himself, and thereby causes the death of another.

(2) It is an affirmative defense to a charge of violating subsection (1)
(b) of this section that the defendant:

(a) Was not the only participant in the underlying crime; and
(b) Did not commit the homicidal act or in any way solicit, request, com­

mand, importune, cause, or aid the commission thereof: and
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(c) Was not armed with a deadly weapon; and
(d) Had no reasonable ground to believe that any other panic: p a in  

armed with such a weapon, instrument, article, or substance; and
(e) Did not engage himself in or intend to engage in and had r*c reason­

able ground to believe that any other participant intended to engage con­
duct likely to result in death or serious bodily injury; and

(0 Endeavored to disengage himself from the commission o f toe azxner- 
lying crime or flight therefrom immediately upon having reasonable a rt _acs 
to believe that another participant is armed with a deadly weapcc ..T.-sra- 
ment, article, or substance, or intended to engage in conduct likely tc *=salt 
in death or serious bodily injury.

(3) Murder in the first degree is a class 1 felony.
Source: R & RE, L. 71, p. 418, § 1; C.R.S. 1963, §40-3-102: L. . p .

251, §2; L. 75, pp. 617, 632, § § 5, 5; L. 77. p. 960, §5; L. 81. r .  - '3 .
§4.

Cross references: For affirmative defenses generally, see § § 18 -1 -407 ,18-1 -'10 . a r c  ----- ed:?.

I. General Consideration.
II. Elements o f  Ofiense.

A. In General.
B. Premeditation.
C. Felony Murder.
D. Extreme Indifference to Life.

IIJ Trial and Prosecution.
A. In General.
B. Indictment or Information.
C. Evidence.
D . Jury.
E. Instructions.

IV. Verdict and Sentence.

I. GENERAL CO NSIDER ATIO N .

Am. Jur.2d. See 40 Am. Jur.2d, Hom icide,
§ § 45-52, 72.

C J .S . See 40 C J.S ., Hom icide, § § 30-34.
Annotator’s note. Since § 18-3-102 is similar 

to former § § 40-2-1 and 40-2-3, C.R.S. 1963, 
and laws antecedent thereto, relevant cases 
co n stru in g  th ose  p ro v isio n s have been  
included in the annotations to this section.

Law reviews. For article, "Should Ralph 
Fleagle Hang?", see 7 Dicta 10 (Nov. 1929); 7 
Dicta 17 'Jan. 1930). For com m ent on Reppin 
v. People (95 Colo. 192, 34 P.2d 71 (1934)), 
see 7 Rocky Mt. L. Rev. 209 (1935). For arti­
cle, "One Year Review o f  Criminal Law", see 
34 D icia 98 (1957). For article, “One Year 
Review o f  Criminal Law and Procedure", see 
36 Dicta 34 (1959). ^or article, "One Year 
Review o f  Criminal Law and Procedure", sec 
39 Dicta 81 (1962). For com m ent on Bizup v.
People (150 Colo. 214, 371 P.2d 786 (1962)), 
see 35 U. Colo. L. Rev. 435 (1963). For article.
"H om icides Under the Colorado Criminal 
Code” , see 49 Den. L. J. 137 (1972). For arti­
cle, “The Jurisprudence o f  Death by A nother

Accessories and Capital P u n ish m rrr"  se e  5 .  
U . C o lo . L. R ev. 17 ( 1 9 ~ v  F : r  a i m .
“ Extreme-Indiffercnce M u rd er  T r r  [r r r n r :  r f  
PcodIc v. Marcy”, sec 54 U . C ck:. I_ F-e-- s i  
(1982).

Section constitutional. S in ce t i e r s  3  a  rm sr-  
nal difference expressed by the sm e r m  c r c —-  
bly between first degree m urder a r c  i r r r r c  
degree murder, the first degree m u r d e r  s r e t r e  
is cfinstitutional. People v. S n eed . . LI- C a c .  
9 6 .5 1 4  P.2d 776(1973).

T his section defines m u rd er . S c - ' - r r  
People, 173 Colo. 3 5 1 ,4 7 8  P .L d r *1  2F7D*

Murder after deliberation anti Seiarv m urder  
are not separate and independent c i S a w s .  rur  
only ways in which crim inal iuam _r- -dr f r c  
degree murder may be charges: arte  
cuted. People v. Lowe, 6 6 0  P L :  .1 =  ' L e i .  
1983).

Election of theories not rtt?nrrrsc ns rrrrse-
cution should be allowed tc  ct .trge — uirr^ze 
theories o f  first degree m u r d e r  m  c a r r e  
counts, and it may, but sh ou ld  : i“  h e  - s s n r r s c  
to, elect among theories a fter  tine e— c  
closed. People v. Freem ar. ?  L r  : i  •. 
(Colo. 1983).

Defendant can be convicted am S n f  s a e  fr sr  
degree murder for one k illin g . i s  ~ c -  
tions for one killing w ould resuih m  rrm -m osd  
collateral punishment. P eo p le  - Sdtl
P.2d 1261 (Colo. 1983).

The rule o f  lenity prohib its th e  rrrry z r  d e ss  
convictions and sentences fe e  reucrr m u r u e r  
and murder after d e lib erattcc  v r e t  = m -  
viclions and sentences are p r e d i c a t e  d ie  
killin g  o f  a sing le  v- c u t  ?  e c r n e  J 
Bartowsheski,661 P .2 d 2 3 5  C c ic  1 ~-i~ .

Dual convictions and s e s t e r c e s  rtm  n m  
entered on the murder after  c r . _ r c x c c  a r c
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Applied in Rocha v. People. 713 P.2d 350 (Colo. 1986); People v. Wieghard. 743 P.2d
(Colo. 1986): People v. Sanders. 717 P .2d 948 977iC olo . App. 19871.

16-11-310. Release from incarceration.
Repealed. L. 88, p. 715. § 25. effective July 1, 1988.

Editor's note: Section 28 o fch a p ter  124. Session Laws o f  Colorado 1988. provides that the 
act repealing this sec;ion applies to offenses committed on or after July 1.1988 .

PART 4

DEATH PENALTY - EXECUTION

16-11-401. Death penalty inflicted by lethal Ejection. The manner of 
inflicting the punishment of death shall be by th«. ujministration of a lethal 
injection within the time prescribed in this part 4, unless for good cause 
the court or governor may prolong the time. For the puiposes of this part 
4, “lethal injection” means a continuous intravenous injection of a leinai 
quantity of sodium thiopental or other equally or more effective substance 
sufficient to cause death.

Source: Amended, L. 88, p. 671, § 1.

Editor's note: Section 3 o f  chapter 113, Session Laws o f  Colorado 1988. provides that the 
act amending this section is effective July 1, 1988, and applies to offenses subject to the death 
penally committed on or after said date.

16-11-402. Implements - sentence executed by executive director. The
executive director of the department of corrections, at the expense of the 
state of Colorado, shall provide a suitable and efficient room or place, 
enclosed from public view, within the walls of the correctional facilities at 
Canon City and therein at all times have in preparation all necessary imple­
ments requisite for carrying into execution the death penalty by means of 
the administration of a lethal injection. The execution shall be performed 
in the room or place by a person selected by the executive director and 
trained to administer intravenous injections. Death shall be pronounced by 
a licensed physician or a coroner according to accepted medical standards.

Source: Amended, L. 88, p. 671, § 2.

Editor's note: Section 3 o f  chapter 113, Session Law*. o f  Colorado 1988. provides that the 
act amending this section is effective July 1, 1988, and applies to offenses subject to the death 
penalty committed on or after said date.

PART 5

SENTENCES TO PAYMENT OF FINES - COSTS

16-11-501. Judgment for costs and fines. (1) Where any person, associa­
tion, or corpoYation is convicted of an ofiense, the court shall give judgment


