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Ch. 7 IMPRISONMENT § 13'703

charging one with crime of murder and
did not contemplate separate offense of
nggriivntcil first-degree murder, to lie
separated and specifically charged.
Slate v. liluzuk (1977) 114 Ariz. 199, X119
1*.2d *4.

Former ji 13-454 (renumhered as this
section) which placed on defeadaut iu
homicide case harden of provin.- mitigu-
tion, after commission laid been proved,
acknowledged factual presumptions or
inferences of malice and intent which
arose when homicide was proved and
shifted to defendant the burden of going
forward with evidence but could not
shift burden of proof from state to de-
fendant. State v. Maloney (19(10) 101
Ariz. 111, 410 1’.2d 544, appeal after re-
mand 102 Ariz. 495, 433 1'n | G25, appeal
i.fter remand 105 Ariz. 348, 404 I*.2d
793, certiorari denied 91 S.Ct. 82, 400 IT.
S. 841, 27 ly.Kd.2d 75.

Hide that in prosecution for homicide
defendant may set up defense of insani-
ty, alibi and self-defense under general
plea of not guilty was not. changed by
adoption of rules of criminal pricedure.
State v. Alford (1905) 98 Ariz. 249, 403
1\2d 80(1.

3. Deatli sentence
Sentencing authority must be well-in-
formed, and the circumstances of the of-
fense, along with tiie character, record
and propensities of the offender must he
given careful consideration liefore the
deatli sentence Is imposed. Richmond v.
Cardwell (1>.C.1D78) 450 F.Supp. 519.

Death sentence imposed upon defend-
ant who perpetrated heinous Killing was
not excessive when viewed in the light
of sentences of imprisonment received
by defendant's companions whose partic-
ipation in the killing was minor. State
v. Hlshop (1978) 118 Ariz. 203, 570 I\2d
122.

Provisions of § 13-454 (renumbered
as tills section) outlining procedures
to be followed In imposing the deatli
penalty was applicable to n con-
viction for which, under law of Arizona,
a maximum sentence nf life imprison-
ment could lie Imposed. Stnte v. Jordan
(1970) 114 Ariz. 452, 501 P.2d 1224.

Imposition of death penalty on convic-
tion of first-degree murder was not 1m-

Note 3

proper under 5 13—154 (renumbered as
this section) and 5 13-043 (repealed:
see, n w. 85 13-1002, 13-1903, 13-1904)
ami 13-1044 (renumbered as 8 13—1002),
in view of defendaiH's four prior convic-
tions in other stales for felonies which
were punishable by a sentence of life
imprisonment or death under law of Ar-
izona .md which involved use or threat
of violence on another person. Id.

Supreme Court's power to lessen sen-
tences is ordinarily to Ik*exerci- ’ with
great caution, lijit not when* .. pen-
alty lias lioon imposed: i- * i< case
court will make independent review of
facts to (letermine whether death penal-
ty was appropriate under requirements
of 8 13—454 (renumhered as tills section)
and factors established by evidence, and
court must lie convinced timt statutory
aggravating circumstances outweighed
mitigating circumstances. State v. Mu-
zak (1977) 114 Ariz. ’99, 500 1*2(1 54.

Death penalty was properly imposed
for homicide in view of aggravating cir-
cumstances. Id.

Under certain circumstances, trial
court has no discretion hut to Impose
death sentence. Id.

(erarity of deatli penalty requires that
supreme court painstakingly examine
record to determine whether it has lieen
erroneously imposed, and court, will un-
dertake independent review of facts
whicli establish presence or absence of
aggravating mid mitigating circum-
stances and will determine for itself if
the latter outweighs the former when
both are found to lie present. State v.
Richmond (1977) 114 Ariz. 180, 500 P.2(l
41, certiorari denied 97 S.Ct. 2988, 433
U.S. 915, 53 1,.101.2(1 1101, application
denied 98 S.Ct. 8, 434 U.S. 1323, 54 |I..
10d.2d 34, rehearing denied 98 S.Ct. 537,
434 U.S. 970, 54 L.E(l.2d 409.

In reviewing imposition of death pen-
alty, Supreme Court will determine
whether sentence was imposed under in-
fluence of passion, prejudice or any oth-
er arbitrary factors, whether evidence
will support finding of statutory aggra-
vating circumstance and of absence of
statutory mitigating circumstances,
whether mitigating circumstances are
sufficiently substantial to call for leni-
ency and whether sentences of death are
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Note 3
excessive or disproportionate to penalty
imposed in similar cases, considering

Imtli crime and defendant. Id.

imposition of death penalty for crime
of murder does not per se constitute
cruel ami unusual punishment in viola-
tion of Const. Art. 2, 8 13, or U.S.C.A.
Coast. Amends. 8, 14. Id.

On record, death penalty for murder
was properly imposed. Id.

Where, to avoid imposition of deatli
penalty, there is demonstrated eitliei im-
pairment of capaeity to appreciate
wroiigfniness or i'»i'-.i/rment of capacity
to conform, (lie .. ipnirincnt in either
case is not required to lie so great ns to
constitute defense to pr lecution. Id.

Purpose of deatli penalty statute, 8
13-454 (renumhered as this section) was
to confine discretion of sentencing au-
thority within defined limits, and trial
court could not take into account uny
mitigating circumstances not enumerat-
ed, nor could trial judge impose deatli
sentence if no aggravating circum-
stances were found. Id.

Denth sentence imposed upon defend-
ant convicted of first-degree murder
would he set aside where prosecution
was allowed to introduce into evidence
at sentencing hearing certain admissions
made by defendant which wore not ad-
missible at trial, and where, subsequent
to sentencing hearing, armed robliery
conviction which was basis for for one
of aggravating circumstances, was re-
versed. State v. Lee (1970) 114 Ariz.
101, 559 P.2d 057.

4. Aggravating or mitigating circum-
stances— In general
Statutory classification, under which

fact tlint a defendant convicted of first-
degree murder li.'s previously been con-
victed of offense punishable by life im-
prisonment or deatli is an aggravating
circumstance to he considered in deter-
mining whether to assess deatli penalty
Imt e. prior conviction of other arguable
more serious offenses is not an aggra-
vating circumstance, does not deny
equal protection, in that the classifica-
tion hits rational relation to the statuto-
ry purpose of giving sentencing judges
information deemed relevant to ptmlsli-
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meat for first-degree murder. State v.
Arnett (1978) 119 Ariz. 38, 579 1*.2d 542.

Trial court as well as appellate court
were to consider only aggravating and
mitigating factors listed in 8 13-454 (re-
numbered as this section). State wv.
Dishop (1978) US Ariz. 2(13, 57(1 P.2d
122.

An individual's relative participation
ill tiie crime is a mitigating factor to i~
taken into nectnint. Id.

Defendant's conduct in continuing his
barrage of violence, inflicting wounds
mid aliasing iiis victims, hcyoiul point
necessary to fulfill his plan to steal, be-
yond even point necessary to Kill, was
such an additional circumstance of cruel
and depraved nature so as to set it
apart from the "usual or tiie norm” and
sentencing court, which sentenced de-
fendant to deatli upon his conviction on
Uvo counts of first-degree murder, ac-
cordingly did not err in finding ns ag-
ENFiviit Si*C  clrci!!lJstiil!Co  tlint  niurdors
were committed in especially cruel, hei-
nous or depraved milliner. State v. Ceja
(1977) 1)5 Ariz. 413, 565 P.2d 1274.

Where no mitigating circumstances
were established and one aggravating
circumstance was established, i. e., that
murders of two victims were committed
by defendant in especially cruel, heinous
or depraved manner, imposition of death
penalty upon defendant’s conviction on
two counts of first-degree murder was
not only proper, Imt required. Id.

Imposition of death penalty on convic-
tion of first-degree murder was not im-
proper, where trial court found aggra-
vating circumstances pursuant to § 13-
454 (renumbered ns tills section) and
found no mitigating circumstances.
State v. llolsinger (1977) 115 Ariz. 89,
563 1*.2d 888.

Defendant who received deatli sen-
tence on conviction of first-degree mur-
der was not denied equal protection of
the law because defendant's wife, who
was also convicted of first-degree mur-
der, received only a life sentence, where
trial court found in wife's ease a miti-
gating circumstance not found in de-
fendant's ease Id.

Trial court's failure to specify which
aggravating circumstance necessitated
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Ch. 7

Imposition of deatli penalty would not
refillin® a remand for resentencing.
Stoic v. Knapp iI")77] 114 Ariz. 531, 502
I\2d 704,-certiorari denied PS S.Ct. 1458.

Kvidcuco or lack thereof presented to
soiitencing Judge and trial court in pros-
ecution of defendant for murder, includ-
ing circumstance of duress which came
up only in context of one of state’s the-
ories for motive of crime, i. e., that de-
fendant feared his wife was going to
desert him and therefore killed his chil-
dren in nil effort to bring them closer
together, supported sentencing court’s
finding of absence of circumstances
which would mitigate against imposition
of dentil penalty. Id.

Wiint legislature intended to include
ns an aggravating circumstance that
would warrant deatii penalty for murder
was a killing where an additional cir-
cumstance of “heinous, cruel, j> de-
praved"™ nature set crime npnr from
usual or the norm. Id.

Whore defendant went into room
where hi3 own two infant daughters
were Sleeping, poured lantern fuel, in
great quantities, around the room, stood
in the doorway and threw a lighted
match into the room, then returned to
Ills bedroom to lie down voile the chil-
dren burned and died, crime was “hei-
nous, cruel and dopruved” and death
sentence was clenrly justified. Id.

St." lent obtnlned from defendant by
polk, officer who continued to tnlk
with him after defendant indicated that
he did not want to answer any more
questions was not ndmissihlc nt sentenc-
ing hearing following defendant’s con-
viction for first-degree murder since
statement was not admissible nt trial
and admissibility of evidence relevant to
any nggrnvnting circumstances nt sen-
tence hearing is governed by rules gov-
erning admission of evidence In criminnl

trials. State v. Lee (1970) 114 Ariz. 101,
559 \2d 057.
Record in homicide prosecution

showed flint trial court followed provi-
sions of 8 13-454 (renumbered as this
section) requiring that materials In pre-
sentence report lie revenled except for
material necessary for protection of hu-
man life, mid that any material with-
held could not be considered in deter-
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Note 5
mining existence of aggravating or miti-
gating circumstances. State v. Reid
(1970) 114 Ariz. 10, 55!) I'.2d 130, certio-
rari denied 97 S.Ct. 2191, 431 U.S. 921,
53 L.Kil.2d 234.

In proceeding under provision of 8
13-454 (renumliered ns this section) per-
taining to determination of sentence
upon finding or admitting of guilt in
first-degree murder case, decision to of-
fer evidence of aggravation or not offer
such evidence was the responsibility of
the prosecutor, mid the court had no au-
thority to interfere with discretion of
prosecutor in this arer.; if trial court
did not believe that pi.-it agreement ac-
cepted by prosecutor served ends of jus-
tice, judge could decline to accept plea
and transfer case to another judge.
State v. Murphy (1970) US Ariz. 410,
555 1v2d 1110.

Where defendant, pursuant to plea
agreement with prosecutor, pleaded guil-
ty to charge of first-degree murder, and
prosecutor, ns agreed, recommended that
defendant receive life sentence in-
stead of death penalty, trial court er-
red in directing prosecutor, contrary
to his wishes, to put on evidence of
aggravating circumstances and thus sen-
tence of deatli imposed by court was
not proper and would lie set aside and
corrected to life imprisonment without
possibility of parole for 25 years. Id.

Grand Jury testimony, on which first-
degree murder indictment was founded
and which reflected that, inter alia, pe-
titioner nnd codcfcndnnts planned bur-
glary of residence they knew belonged
to person involved in narcotics transac-
tions and that petitioner, after shooting
of victim, held gun on owner of resi-
dence nnd threatened him, was suffi-
cient to support finding of "aggravating
circumstance™ that petitioner In commis-
sion of offense knowingly created grave
risk of dentil to another person or per-
sons in addition to victim of offense,
nnd thus denying petitioner's bull appli-
cation was not abuse of discretion.
Martinez v. Superior Court In and For
Pinin County (1970) 20 Arlz.App. 3SO,
5-18 1\2d 1198.

5. Duress, aggravating or mitigat-
ing circumstances

Defendant’s actions in planning the
killing of victim for over a day becnuse
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lie wanted victim's automobile and dis-
liked victim's drinking Imbits nnd strik-
ing victim several times with hammer,
placing him in mine shaft and dropping
rocks and dirt on struggling victim did
not indicate duress as mitigating factor
calling for leniency in sentencing de-
fendant convicted of first-degree murder.
State v. Bishop (1978) 118 Ariz. 2(18, r.7QJ
1".2d 122.

Fact that defendant, who was sen-
tenced to deatli upon his conviction on
two counts of first-degree murder, might
have boon depressed or even trauma-
tized by his wife’s miscarriage did not,
in itself, lead to conclusion that lie was
under unusual or substantial duress
three mouths later on day he committed
murders. State v. Ceja (1077) 115 Ariz.
412, 505 P.2d 1274.

6. Character of offender, aggra-
vating or mitigating circum-
stances

Cliarac - of individual offender is a
eircunistiiuv : which should be considered
in determining whether death penalty
should be imposed; sentencing authority
should he given guidnncc about defend-
ant, ns well as the crime, which the
state deems particularly rel'wnnt to the
sentencing decision. State v. Arnett

(1978) 119 Ariz. 38, 579 P.2d 542.

Offense of lewd nnd lascivious act on
child under age of 14 years in which de-
fendant’s insertion of his finger into
five-year-old girl's vagina ruptured her
hymen nnd caused vaginal bleeding was
a crime of “violence” within meaning of
§ 13-455 (renumbered as this section)
providing timt an aggravated circum-
stance to be considered in determining
whether to impose deatli penalty ngninst
person convicted of first-degree murder
was that "the defendant was previously
convicted of a felony * * * in-
volving the threat of violence on anoth-
er person.” Id.

Accused’'s mental condition, which was
n substantial factor in causing murder
victim's deatli, was a mitigating factor
precluding imposition of death sentence
against accused. State v. Doss (1277)
UGAriz. 15G, 508 P.2d 1054.

Psychopathic or soelopnthlc condition
is not, ns such, “mental disease or de-
fect” which would constitute defense to
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criminal act. State v. Richmond (1977)
114 Ariz. 180, 500 I1’.2d 41, certiorari de-
nied 97 S.Ct. 2088, 433 U.S. 915, 53 I,.
Kd.2d 1101, application denied 98 S.Ct.
8, 434 U.S. 1323. 54 L.Ed.2d 34, rehearing
denied 98 S.Ct. 537, 434 U.S. 970, 54 L.
10(1.2(1 409.

Personality or character disorders are
not "mitigating circumstances”™ to be
considered in determining penalty for
first-degree murder. Id.

Character or',personality disorder does
not qualify ns “impairment” within
meaning of death penalty statute, this
section, defining "mitigating circum-
stances™ to include impairment of capac-
ity. Id.

aggravating
circumstances

Prior conviction,
or mitigating
Under circumstances, trial court was

correct in refusing to consider, as miti-

gating factor, lack of a prior conviction
by defendant who was convicted of
first-degree murder. State V. Bishop

(1978) 118 Ariz. 203, 57G P.2d 122.

yA—

Evidence, nt hearing on sentencing of
defendant convicted of first-degree mur-
der, failed to support finding that de-
fendant had previously been convicted
for assault with deadly weapon. Stnte
v. Lee (1979) 114 Ariz. 101, 559 P.2d 657.

Supreme Court does not approve pro-
cedure of asking ccwt at sentencing
henring to take judlcinl notice of convic-
tion for purpose of establishing such
conviction ns aggravating circumstance;
proper procedure to establish prior con-
viction is for Stnte to offer in evidence
certified copy of conviction pursuant to
Hides of Criminal Procedure and estab-
lish defendant ns person to whom docu-
ment refers. Id.

8. - Burden of proof, aggravating
or mitigating circumstances

Rurden of establishing mitigating fac-
tors in first degree murder sentencing
proceeding is on defendant. Stnte v.
Bishop (1978) 118 Ariz. 203, 576 P.2d
122.

Burden of establishing existence of
any mitigating circumstance, for pur-
poses of imposition of death penalty, is
on defendant. Stnte v. Cejn (1977) 115
Ariz. 413, 505 P.2d 1274.

282



Ch. 7

Harden of establishing mitigating cir-
cumstances for purposes of sentencing is
on the defendant. State v. Knapp (11)77)
114 Ariz. n31, HO* P.2d 704, certiorari
denied DRS.Ct. 14rs.

StateV. hnrden to show that right to
hail was limited rather than absolute in-
cluded pritnn facie showing of existence
of one of aggravating circumstances jus-
tif"Ing Imposition of death sentence.
Martinez v. Superior Court In and For
PImn County (I)7(i) 25 Ariz.Apj). ."185
54S P.2(1 1108.

Where defendant admitted that she
had shot and killed deceased, burden of
proving circumstances reducing offense
to manslaughter was upon dei‘endaut,
unless they were shown by state's proof.
Harris v. Stale (1035) 40 Ariz. 121, 40

P.2d 1082.

9. -—- Sufficiency of evidence, aggra-
vating or mitigating circum-
stances

Defendant, who was convicted on two
counts of first-decree murder, fr.iled to
sustain his burden of establishing exis-
tence of any mitigating circumstances,
for purposes of Imposition of death pen-

alty. State v. Ceja (1977) 115 Ariz. 413,

505 P.2d 1274.

There was Insufficient evidence to
support sentencing court’s determination
of existence of aggravating circum-
stance that defendant, who was sen-
tenced to death upon his conviction on
two counts of first-degree murder, had
knowingly created grnvc risk of death
to second victim in commission of of-
fense against first victim. Id.

Jury questions, aggravating or
mitigating circumstances

Existence of aggravating and mitigat-
ing fnriors need not he determined by a
Jury in n capital case. Richmond v,
Cardwell (D.C.1978) 430 F.Supp. 519.

11. Admissibility of evidence

At trial, since commission of homicide
had been established, clrcumstnuces of
mitigation must be confined to those
surrounding commission of offense nnd

relevant, within res gestae thereof in-
cluding those circumstances which
might reduce grade of ofienRe from

first-degree to second-degree murder or

IMPRISONMENT
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manslaughter. State v. Kruehteii (IOiHIi
101 Ariz. 185, 417 P.2d 510, certiorari
denied 87 S.Ct. 784. 585 U.S. 1043, 17 I..
10(2.2(1 (587.

Circumstances in either mitigation or
aggravation of punishment are not ad-
missible on trial unless relevant to de-
termine guilt or Innocence. Id.

Where accused admitted that he fired
(lie fatal shot, but claimed that he
killed in self-defense, the exclusion of
evidence of deceased’s threats nnd the
fact that he was armed was erroneous
under 5 13-454 (renumbered as this see-
tlon). Nelson v. State (1914) 15 Ariz.
1(J5, 141 P. 704.

12.  Presumptions

When the stnte tins proved a homicide
by a defendant, the presumption Is that
he is guilty of murder unless the state’s
evidence tends to show the contrary,

and it Is incumbent upon defendant to
contradict that presumption. Stnte v.
Johnson (1949) G9 Ariz. 203, 211 I'.2d

409; State v. Ponce (1942) 59 Ariz. 158,
124 P.2d 543.

Instruction should have been given, in
first-degree murder prosecution, on of-
fense of voluntary manslaughter, where,
while jury could have disregarded de-
fendant’s theory that decedent had at-
tacked him with n knife, evidence
presented could have overcome the pre-
sumption of malice established by the
State nnd might have convinced the
Jury that the killing wns committed in
the heat of passion. Stnte v. Moore
(1973) 109 Ariz. 111, 500 P.2d 242.

Malice will be presumed from proof of
homicide alone if evidence ndduced to
establish homicide shows neither mitiga-
tion nor justification or excuse. Stnte
v. Maloney (1900) 101 Ariz. I1Il, 410 P.2d
544, appeal after remand 102 Ariz. 495,
433 P.2d 025, nppenl after remand 105
Ariz. 348, 4(54 P.2(1 793, certiorari denied
91 S.Ct. 82, 400 U.S. 841, 27 I,.Ed.2d 75.

Where state has proved commission of
homicide by defendant, presumption ob-
tains he is guilty of murder in first or
second degree unless state’s proof tends
to reduce offense to mruslnughter or
show that defendant was Justified in
committing Kkilling. Miranda v. Stnte
(1933) 42 Ariz. 358, 20 P.2d 241.
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Note 13
13. Justification or excuse,
Although it illicit have lieen prefera-
ble not lo instruct Jury timt “Von are
further instructed that upon a trial for
homicidc Iliu commission or Il— homi-
cide by thu defendant being proved, (lie
burden of proving the eireuiustauees or
mitigation to justify or excuse it re-
volves upon |Ilie defendant unless the
proof on tiie part of the prosecution
tends to show that the alleged crime
coniniitted only amounts to umiislaugh-
ler or timt the homicide was justifiable
or excusable.”, no prejudicial error re-
sulted. State v. Youth: (1973) Itltl Ariz.
221, HOS\2d m.

Provocation or other circumstances
may reduce crime from murder to mar
slaughter. State v. Sellers (10701 I(Hi
Ariz. 315, 475 |*.2d 722.

In determining whether defendant ac-
cused of homicide acted in necessary
self-defense or what appeared to be nec-
essary self-defense, it is jury’s duty to
look nt transaction from what it I>e-
lleves from the evidence was standpoint

jih it rtiisol'«ible nt
the time, and considered snme in light
of facts and circumstances as it believes
they appeared to defendant as a reason-
able person at the time. State v. Ander-
son (1907) 102 Ariz. 205, 428 P.2d <172

When state had proved beyond reason-
able doubt timt defendant committed
homicide, it had by operation of former
§ 13-454 (renumbered as this section)
automatically proved timt defendant act-
ed intentionally and maliciously unless
there was some evidence of mitigation,
justification or excuse; without any
other proof defendant, would bo guilty of
second-degree murder. State v. .Maloney
(190(1) 111 Ariz. 111, 41(1 1’.2d 544, appeal
after remand 102 Ariz. 405, 433 I1\2d
025, appeal after remand 105 Ariz. 348,
40-1 1’.2d 703, certiorari denied 01 S.Ct.
82, 400 U.S. 841, 27 |,.Kd.2d 75.

in general

Where state has proved a homicide by
a defendant, and state's evidence fends
only to reduce the offense to mnusl- ligh-
ter, a verdict of that offense is required
unless defendant can show excusable or
justifiable homicide. State v. Pnwe
(1042) 59 Ariz. 158,12 J1*.2d 543.

Defendant's admission that he fired
shot which killed deceased was suffi-
cient to make a prlina facie case of sec-
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nml-dcgrcc murder, and placed burden
upon defendant of proving circum-
stances lhat mitigated, justified, or ex-
cused Kkilling. Vilihnrgld v. Stale (1935)

Ariz. 275. 43 1*.2d 21(1.

Section 13-154 (renumbered as this
section) only required defendant, on
trial for murder, to produce such proof
as would raise a reasonable doubt in the
minds of the jury whether the Killing
was justifiable or excusable to lie enti-
tled to an acquittal. Anderson v. Terri-
tory 119941 9-,Ariz. 5(t. 7(1 1". 03(1. In dis-
cussing the history ami proper interpre-
tation of this section the Supreme Court
in this case said:

“Said section first appeared in the
statutes of the territory in the revision
of 1887, and is an exact rescript of sec-
tion 110.1 of the Penal Code of Califor-
nia. This being so, if the Supreme
Court of that stale bad given a settled
construction to this statute prior to its
adoption by the legislature of this ter-
ritory, this settled construction would lie
binding upon us. We find, however,
that the reported cases show a decided
cimfiict of view upon ttie question as to
whether the statute is to Ik* construed
as requiring a defendant, under charge
of murder, to prove circumstances of
mitigation or excuse by a preponderance
of the evidence. * * ¢ From these
conflicting decisions, we cannot say that
section 933 Imd been given a settled con-
struction by the .Supreme Court of Cali-
fornia prior to its adoption. The case
of People v. Knapp, 71 C'al. 1, 11 Pile.
793, cited in the brief of the respondent,
was not published until after the Penal
Code of 1887 laid liecn enacted, and
hence is not to lie regarded in this con-
nection. In People v. ltushton, 8!) Cal.
1(1, 22 Pne. 127, 549, in a well-consid-
ered opinion, the Supreme Court of Cali-
fornia, following People v. Flanagan ((10
Cal. 3, 44 Am.ltcp. 521 and People v.
Smith 15!) Cal. (Mil|, held timt timt
court, in People v. Hong Ah Duck |(1
Cal. 38s|, Imd given an erroneous con-
struction to said section 1105 of tiie Pe-
nal Code, imd tlmt a defendant, under
the statute, Is only required to produce
such evidence as will create in the
minds of the jury a reasonable doubt of
Ids guilt, ami timt it makes no differ-
ence whether tills reasonable doubt be
tiie result of evidence on the part of tf:
prosecution, tending to show clrcum-
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stances of mitigation or excuse, or
arises from evidence coming front the
defendant. The doctrine aunoiinccd in
People v. ltu.ditou (80 Cnl, 100, 22 Pae.
127, ri»] has lieen since followed, and
ai»Mars to lie the settled law of tin*
stale. We are ia ftdl accord with tlds
view of the statute.

"An examination shows timt the stat-
ute does not mention the quantum of
proof required of the defendant where
the burden is east upon him of showing
circumstances of mitigation or excuse.
It Is bused upon the common-low doc-
trine timt one Is presumed to intend the
reasonable and probable consequences of
Ids net, and that, where the act is unlaw-
ful, the criminal intent is inferred. It
must, however, Is? road in the light of
tlintt other presumption which lies nt the
very foundation of criminal law—that
of innocence, which attaches to a de-
fendant as a sufficient shield until ids
guilt is established to the satisfaction of
the jury, nnd beyond any reasonable
doubt. As expressed by Mr. Justice
White in Coffin v. U. S., 150 U.S. 450,
15 Sup.Ci. 405, 30 ij.Im!. 481: 'Tills pre-
sumption Is mi instrument of proof cre-
ated by the law in favor of the accused,
whereby Ids innocence Is established un-
til sufficient evidence is introduced to
overcome the proof which the law lias
created. Tills presumption, on the one
hand, supplemented by any other evi-
dence lie may adduce, and the evidence
against him, on the other, constitute the
elements from whicli the legal conclu-
sion of Ids guilt or innocence is to be

drawn.'

"Aguln, Is It ii reasonable construction
to give to the statute timt n defendant
is entitled to nn acquittal where the evi-
dence on the part of the prosecution
raises a reasonable doubt whether he
was justifiable or excusable in the com-
mission of the homicide, but timt he is
not entitled to an acipdttal where lie
seeks to Justify or excuse the homicide,
and no proof of justification or excuse
is put In by the prosecution, unless lie
establishes circumstances of mitigation
or excuse by n prepoi?" riince of the
proof? Why should it lie sufficient that
a rcasonahle doubt exists In the one
ease, and insufficient In the other?
What can it matter to the law whence
or by whom or by what evidence the

5 AritRev.SIAnno—11
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Note 14
rcasonahle doubt Is raised? Why should
the law lie regardful of the source of
the reasonable doubt—whether it origi-

nate in the evidence of the prosecution
or In tinlevidence of the defense—pro-
vided it exists in the minds of the jury?
It seems to us more reasonable to hold
timt the statute means tilmt, where a
prinm facie case Is made out. the de-
fensel must prove circumstance* of miti-
gation or excuse sufficient to raise a
i oiinhle doubt in the minds of the
Jury. As we have seen, (Ids is now the
rule applied by the Snphmie Court of
the state of California. The same rule
wns earlier applied by the Supreme
Court of Nevada under n similar stat-
ute. State v. McCluer, 5 Nev. 132. In a
recent case the Supreme Court of Mon-
tana, departing from Its former rulings,
Ims given u like construction to u simi-
lar statute. In fact, It would lie easy to
show that the trend of modern decisions
is in favor of this construction.”

If, in a prosecution for murder
claimed to have been committed in self-
defense, It appears tlmt accused fired
the shot, the burden of proving mitigat-
ing circumstances excusing the homicide
is on the defendant, unless tbc proof on
tbc part of the prosecution tends to
sliow timt the crime committed only
amounts to manslaughter, or timt the
homicide wns excusable. Foster v. Ter-
ritory (1899) (! Ariz. 240, 5G P. 738.

14. Instructions

Instructing jury in language of form-
er § 13-154 (renumbered as this section)
which shifted burden of proof of mitiga-
tion to defendant upon proof of commis-
sion of homicide by defendant was not
prejudicial although liottor practice wits
not to instruct jury in language of stat-
ute. State v. Maloney (1901!) 101 Ariz.
111, 410 N\2d 544, iqqiciil after remand
102 Ariz. 495, 433 1\2(1 025, npponl after
remand 105 Ariz. 348, 404 I1*.2d 793, cer-
tiorari denied 01 S.Ct. 82. 400 U.S. 841,
27 L.Ed.2d 75.

Instruction timt proof of homicide
east burden on defendant to prove cir-
cumstances that mitigated, Justified, or
excused It to extent of raising reason-
able doubt in iniuds of Jury was not er-
ror. Itosser v. Stnte (1935) 45 Ariz. 204,
42 1*2d 013.
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Note 14

Instruction tlmt, commission of homi-
cide by defendant Mug proven, burden
is on him to prove justification or miti-
gation, etc., following 5 13—54 (renum-
bered ns tills section) was not error, ns
assuming tlmt defendant committed the
homicide. Itnniirez v. State (10301 IS
Ariz. 272,158 P. 040.

Where, in a prosecution for homicide,
the court charged timt accused could not
lie convicted unless the evidence exclud-
ed every reasonable hypothesis hut timt
of guilt: timt, no mntter how strong
the circumstances were, they did no),
constitute proof required by law If they
could be reasonably reconciled with the
theory that defendant acted in self-de-
fense ; that defendant was presumed in-
nocent; and thnt such presumption re-
mained until overcome by evidence satis-
fying the jury beyond reasonable doubt
of his guilt—an Instruction in the Inn-
guugc of § 13-454 (renumbered as tills
section) wns proper. Rryant v. Territo-
ry (1009) 12 Ariz. 105,100 P. 455.

It is not error for the court in a pros-
ecution for murder to chnrge Lite exact
language of § 13-454 (renumbered as
tills section). Hnldormnn v. Territory
(1900) 7 Ariz. 120, 00 P. 870.

15. Presentence reports

Where trial court in prosecution for
murder and otiier crimes did not state
why certain portions of presentence re-
port were excised nnd did not indicute
timt it wns not considering such excised
mnterinl in imposing death sentence,
proceeding would be remanded for new
hearing and resentencing. Stnte v. Wat-
son (1970) 114 Ariz. 1, 559 P.2d 121, cer-
tiorari denied 97 S.Ct. 1087, 430 U.S.
980, 52 L.Ed.2d 382.

§ 13-704.

CRIMINAL CODE

Title 13

»6. Review

The Supreme Court Imd Jurisdiction
of apiK'til from death sentence imposed
upon defendant upon his conviction of
two counts of first-degree murder.
State v. Ceja (1977) 115 Ariz. 413, 505
P.2d 1274.

W hile defendant, who was sentenced
to deatli ii|K)ii his coin iction on two
counts of first-degree murder, did not
bring to attention of the supreme court
on appeal any deficiency in conduct of
trial itself, the supreme court neverthe-
less made independent review of record
of proceedings below and was satisfied
timt defendant was accorded talr trinl.
Id.

Due to gravity of deatli penalty Im-
posed upon defendant tgion his convic-
tion on two counts of first-degree mur-
der, supreme court Imd duty on appeal
to make Independent examination of rec-
ord to determine whether dentil penalty
was properly imposed, and, in dlscimrg-
fire trme  AnldfOh, e cannl Whes e
ipiired, among other tilings, to ascertain
whether evidence supported sentencing
court’s finding of existence of statutory
aggravating circumstances nnd absence
of statutory mitigating circumstances.

Id.

liccnuse of unique severity of death
will accord

pcnnlty, Supreme Court
prompt consideration to appeals from
imposition of the deatli sentence. State

v. Richmond (1977) 114 Ariz. 180, 500 P.
2d 41, certiorari denied 97 S.Ct. 2988,
433 U.S. 915, 53 L.Ed.2d 11C,, applica-
tion denied 98 S.Ct. 8, 434 U.S. 1323, 54
L.Ed.2d 34, rehearing denied 98 S.Ct.
537, 434 U.S. 970, 54 L.Ed.2d 409.

Method of infliction of sentence of death

The penalty of death shall be inflicted by lethal gas.

Formerly § 13-1654. Renumbered as § 13-4004 by Laws 1977, Ch. 142, §
157, eff. Oct. 1, 1978. Renumbered as 8§ 13-704 by Laws 1978, Ch. 201, §

109, eff. Oct. 1, 1978.
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Ch. 7 IMPRISONMENT
Historical Note
Source; Original 8 13-704, derived from Pen.

Utiles Cr.I’roc., § 4(H). (UefurencR Is
to a Code of Crlininiil Procedure
based 0!l the Model Code of
Criminal Procedure mid adopt-
ed by tiie Supreme Court. See
Cotie 1939, J 44-102 et seq.]

Code 1030, §44-23151.
A.U.S. former 58 13-1(154, 13-4004.

Adopted from Model Code Crim.Proc.
5 418.

Code 1001, 5 .34; I’en.Code 1013, 5 34:
Itev.Code 11128, 5 4401: Code 1030, 5 43-
5703, defined misprision of treason, and
was reiK'ated by Laws 1077. eh. 142, 8
23, effective October 1,1978.

Section 1.3-704 as added ‘by Laws
1077, Ch. 142, 5 48, eff. Oct. 1, 1078, was
transferred and renmnliered ns 5 13-
(m04; st>o Italicized note preceding fi 1.3-
701.

Cro.w References

Method of inflicting deatli jicimlty,, see Const., art. 22, § 22.

Warrant of execution, see Hides Cr.l'roc.

Itule 20-10.

Library References

Criminal Lmv C=>1210.

C..1.S. Criminal Law 52001 et seq.

United States Supreme Court

Florida, Georgia, Louisiana, North
Carolina and Texas. Donth penalty, sec
Gregg v. Georgia, 1070, 90 S.Ct. 2909,
428 U.S. 153, 49 L.Kd.2d 859; .Jtirek v.
Texas, 1070, 90 S.Ct. 2950, 428 U.S. 202,
40 L.Ed.2d 929; Proffitt v. Florida,

Notes of

In general |
Constitutional provisions
Related law 3

1 In general

Const. Art. 22, § 22, prescribing letlinl
gas for execution of deatli penalty re-
quired that such method lie used in all
cases following date of approval of
amendment whether crime for which
such sentence is imposed wns committed
prior thereto or not. Hernandez v.
State (19.34) 43 Ariz. 424, 32 1'.2d 18.

2. Constitutional provisions

Const. Art. 22, 8 22, prescribing lethal
gas for execution of deatli penalty was
not in violation of stnte Constitution
prohibiting pnssnge of ex post facto
inws since nniendment having become
pnrt of Constitution would sigiorsede
any provision therein timt was in con-
flict therewith. llcrmmdez v. State
(1934) 43 Ariz. 424, 32 P.2d 18.

1970, 90 S.Ct. 29(10, 428 U.S. 242, 49 L.
Kd.2d 913; Woodson v. North Cnrolina,
1970, 90 S.Ct. 2078, 428 U.S. 280, 49 L.
ICd.2d 914; Kolierts v. Louisiana, 1970,
90 S.Ct. 3001, 428 U.S. 325, 49 L.Kd.2d
974.

Decisions

Const. Art. 22, 5 22, prescribing lethal
gas for execution of death penalty was
not vlointlve of Federal Constitution ns
imiiosing "cruel mid wunusual punish-
ment™. Id.

Const. Art. 22, § 22, prescribing letiml
gns for execution of deatli sentence, con-
strued to apply to crime for which sen-
tence was imposed prior to adoption of
amendment, was not in violation of Fed-
eral Constitution prohibiting passage of
"ex post facto laws™. Id.

3. Related law

Initiative Act 191G. amending Pen.
Code 1913, 5 173 (repealed; sec, now, 58
13-1104 nnd 13-1105) abolishing dentil
penalty for first degree murder only and
repealing nil laws In conflict therewith
which left dentil penalty in full force ns
to treason nnd train robliery under 55 13
and 438, did not repeal general laws for
carrying out the deatli penalty, and
lienee wns not a legislative pardon of
one convicted of murder under 5 173 lie-
fore ninendment, especially In view of

287
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rc-cstablishmcnt of dentil penalty for -177, certiorari denied -ts s.I't. 22, 275 U.
murder under Initiative Act 1!US. K)i S. 522, 72 L.Kd. -105.
parte Fulfill (11)27) 21 Ariz. *1115 254 I*

8§ 13-705. Persons present at execution of sentence of death;
limitation

The superintendent of the state prison shall be present at the exe-
cution of all death sentences and shall invite a physician, the attorney
general and at least twelve reputable citizens of his selection to be
present at the execution. The superintendent shall at the request of
the defendant, permit clergymen, not exceeding two, whom the de-
fendant names and any persons, relatives or friends, not to exceed
five, to be present at the execution. The superintendent may invite
such peace officers as he deems expedient to withess the execution.
No persons other than those set forth in this section shall be present
at the execution nor shall any minor be allowed to witness the execu-
tion.
Formerly § 13-1655. Renumbered as § 13-4005 by Laws 1977, Ch. 142, §
157, eff. Oct. 1, 1978. Renumbered as 8§ 13-705 by Laws 1978, Ch. 201, §
109, eff. Oct. 1, 1978.

Historical Note

Source: Reviser's Note:
Pcn.Code 1901, 5 1030, nm., Laws 1909, The first sentence of R.C.1928, § 5130
ch. 28, § 1. (44-2317, C. 39) Is omitted ns covered by
Pcn.Code 1913, § 1141). Rule 345 of the Hides of Criminal Pro-
Itev.Codo 1928, § 5130. ccdure.
Code 1939, §44-2317. This section is an Initiative measure
A.R.S. former §S13-10..i>, 13-100,). amending P.C.1913, § 1149. The effec-
Adoptcd from California, see West’s tlve date of the measure was December
I’en.Code 85 3C03,3005. 5, 1918. See Laws 1919, Initiative and

Former 5 13-705 wns transferred nnd ~ferendum Measures, p. 20.
renumbered ns 8§ 13-005; see ltuiiclzed

note preceding § 13-701.
Cross References

Constitutional provision relating to capital punishment, see Const, art. 22, § 22.
Definition of minor, sec § 1-215.

§ 13-706. Return upon death warrant

Upon the execution of a sentence of death, the superintendent of
the state prison shall make a return upon the death warrant to the
court which pronounced sentence, showing the time, mode and man-
ner in which it was executed.

Formerly 8 13-1656. Renumbered as 8 13-4006 by Laws 977, Ch. U2, §
157, eff. Oct. 1, 1978. Renumbered asS 8 13-706 by Laws 1978, Ch. 201, §

109, eff. Oct. 1, 1978.
288



9 HOMICIDE

5-10-101

SUBTITLE 2. OFFENSES AGAINST THE PERSON

CHAPTER 10
HOMICIDE

SECTION.
5-10-101. Capital murder.
5-10-102. Murder in the first degree.

E ffective Dates. Acts 1987 (1st Ex.
Sess.l, No. 52, S 2: June 29, 1987. Emer-
gency clause provided: "It is hereby found
and determined by the General Assembly
that in the case of Ronnie Midgett, Sr. vs.
State of Arkansas, CR 86-215, the Su-
preme Court of the State of Arkansas
failed to find evidence of premeditation
and deliberation in order to affirm ajury
finding of first degree murder where a
child's death was caused from a beating at
the hands of his drunken father, and
therefore reduced the father's conviction

SECTION.
5-10-105. Negligent homicide.

to second degree murder causing consid-
erable confusion with reference to the ap-
plication of Arkansas’ first degree murder
statute to child abuse eases resulting in
death, the immediate passage of this Act
is necessary in order to clearly establish
Arkansas! first degree murder statute to
be applicable in such cases. Therefore, an
emergency is hereby declared to exist,
and this Act being necessary for the pres-
ervation of the public peace, health and
safety shall be in full foice and effect from
and after its passage and approval.”

510101 Capital murder.

(@) A person commits capital murder if:

(1) Acting alone or with one (1) or more other persons, he c'-.nmits or
attempts to commit rape, kidnapping, vehicular piracy, robbery, bur-
glary, or escape ia the first degree, and in the course of and in further-
ance of the felony, or in immediate flight therefrom, he o; an accom-
plice causes the death of any person under circumstances manifesting
extreme indifference to the value of human life; or

(2) Acting alone or with one (1) or more other persons, he commits or
attempts to commit arson, and in the course of and in furtherance of
the felony or in immediate flight therefrom, he or an accomplice causes
the death of any person; or

(3) With the premeditated and deliberated purpose of causing the
death of any law enforcement officer, jailer, prison official, firefighter,
judge or other court official, probation officer, parole officer, or any
military personnel, when such person is acting in line of duty, he
causes the death of any person; or

(4) With the premeditated and deliberated purpose of causing the
death of any person, he causes the death of two (2) or more persons in
the course of the same criminal episode; or

(5) With the premeditated and deliberated purpose of causing the
death of the holder of any public office filled by election or appointment
or a candidate for public office, he causes the death of any person; or
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(6» While under sentence of life imprisonment, life imprisonment
without parole, or death, he purposely causes the death of another
person after premeditation and deliberation; or

(7i Pursuant to an agreement that he cause the death of another
person in return for anything of value, he causes the death of any
person; or

(8) He enters into an agreement whereby one person hi to cause the
death ofanother person in return for anything of value, and the person
hired, pursuant to the agreement, causes the death of any person.

(b) It is an affirmative defense to any prosecution under subsection
(a)(1) of this section for an offense in which the defendant was not the
only participant that the defendant did not commit the homicidal act Cl
in any way solicit, command, induce, procure, counsel, or aid its com-
mission.

(c) Capital murder is punishable by death or life imprisonment with-
out parole pursuant to 88§ 5-4-601 — 5-4-605 and 5-4-607 — 5-4-609.
For all purposes other than disposition under $5 5-4-101 — 5-4-104,
5-4-201 — 5-4-204, 5-4-301 — 5-4-308, 5-4-310 — 5-4-312. 5-4-401 —
5-4-404, 5-4-501 — 5-4-505, 5-4-601 — 5-4-605, and 5-4-607 — 5-4-609,
capital murder is a Class Y felony.

History. Acts 1975. No. 280. S 1501; A.S.A. 1947, S 41-1501; Acts 1987, No.
1983. No. 341, S 1; 1985, No. 840. S 1; 242. S 2.

510-102 Murder in the first degree.

(&) A person commits murder in the first degree if:

(1) Acting alone or with one (1) or more other persons, he commits or
attempts to commit a felony, and in the course of and in the further-
ance of the felony or in immediate flight therefrom, he or an accomplice
causes the death of any person under circumstances manifesting ex-
treme indifference to the value of human life; or

(2) With the premeditated and deliberated purpose of causing the
death of another person, he causes the Heath of any person; or

(3) Under circumstances manifesting cruel and malicious indiffer-
ence to the value of human life, he knowingly causes the death of a
person fourteen (14) years of age or younger.

<b) It is an affirmative defense to any prosecution under subsection
(a)(1) for an offense in which the defendant was not the only partici-
pant that the defendant:

(1) Did not commit the homicidal act or in any way solicit, com-
mand, induce, procure, counsel, or aid its commission; end

(2) Was not armed with a deadly weapon; and

(3) Reasonably believed that no other participant was armed with a
deadly weapon; and

(4) Reasonably Delieved that no other participant intended to en-
gage in conduct which could result in death or serious physical injury.

(c) Murder in the first degree is a Class Y felony.
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History. Acts 1975, No. 280. § If»02: 8§ 41-1502; Acts 1987 '1st Ex. Sess.t, No.
198!. No. 620, § 10; A.S.A. 1947, 52. § 1.

5-10-106 Negligent homicide.

(@)(1) A person commits negligent homicide if he negligently causes
the death of another person, not constituting murder or manslaughter,
as a result of operating a vehicle, an aircraft, or a watercraft:

(A) While intoxicated; or
(B) If at that time there is one-tenth of one percent (0.10%) or

more by weight of alcohol in the person’s blood as determined by a

chemical test of the person’s blood, urine, breath, or other bodily

substance.

(2) A person who violates subdivision (a)(1) of this subsection is
guilty of a Class D felony.

(b)(1) A person commits negligent homicide if he negligently causes
the death of another person.

(2 A person who violates subdivision (b)(1) of this subsection is
guilty of a Class A misdemeanor.

(©) For the purpose of this section, "intoxicated” means influenced or
affected by the ingestion of alcohol, a controlled substance, any intoxi-
cant, or any combination thereof to such a degree that the driver’s
reactions, motor skills, and judgment are substantially altered and the
driver, therefore, constitutes a clear and substantial danger of physical
injury or death to himself and other motorists or pedestrians.

H'?*ory. Acts 1975, No. 280, S 1505;
A.S.A. 1947, S 41-1505; Acts 1987, No.
538, S 1

CHAPTER 12
ROBBERY

SECTION.
5-12-102. Robbery.

5-12-102 Robbery.

(@) A person commits robbery if, with the purpose of committing a
felony or misdemeanor theft or resisting apprehension immediately
thereafter, he employs or threatens to immediately employ physical
force upon another.

(b) Robbery is a Class B felony.

History. Acts 1975. No. 280, S 2103;
A.S.A. 1947. § 41-2103; Acts 1987, No.
934, S 1
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v. State. 286 Ark. 205. 691 S W.2d 103
11985).
Notice.

The defendant's contention that the
pleadings gave him no notice of enhance-
ment was meritless because the informa-
tion alleged the defendant killed the mur-
der victim with a revolver; thus, the de-
fendant had notice of the firearn issue
and that the State could ask for an en-
hancement. David v. State. 286 Ark. 205,
691 S.W.2d 133 <1985).

Resentencing.
Although the evidence was insufficient

to support the finding that the defendant

Subchapter 6 — Trial and

SECTION

5-4-601. Legislative intent.

5-4-602. Capital murder charge — Trial
procedure.

5-4-603. Findings required for death sen-
tence — Unanimity.

5-4-604. Aggravating circumstances.

5-4-605. Mitigating circumstances.

5-4-606. Life imprisonment without pa-
role.

5-4-607. Application for executive clem-
ency — Regulations.

Publisher's Notes. Acts 1975, No. 280,
S 1309 provided that if any provision of
SS 5-4-601 — 5-4-608 or the application
thereofto any person or circumstance was
held invalid that the invalidity was not to
affect other provisions or applications of
SS 5-4-601 — 5-4-608 that could be given
effect without the invalid provision or ap-
plication, and to that end the provisions of
SS 5-4-601 — 5-4-608 were declared to be

severable.
E ffective Dates. Acts 1983. No. 546.
S 3; Mar. 19, 1983. Emcrgencj clause

provided: "It is hereby found and deter-
mined that those defendants whose death
sentences have been vacated by the appel-
late courts, with their convictions upheld,
have been sentenced to life without pa-
role; because of the provision requiring
sentencing by the same jury that deter-
mines guilt, the State must either accept
the reduced sentence, or. if it wishes to
reimpose the death penalty, to retry both

Sentence

142

OFFENSES

a burglary prosecution had violated
Inis section by using a firearm in the com-
mission of a felony, resentencing the de-
fendant was unnecessary where the sen-
tence that the defendant had received was
the minimum sentence he could have re-
ceived under S 5-4-501 as an extended
term of punishment for conviction of four
or more previous felonies, irrespective of
the issue of the firearm. Jordon v. State,
274 Ark. 572. 626 S.wW.2d 947 <1982).

Cited: Thomas v. State, 262 Ark. 79,
553 S.W.2d 32 <1977); Foster v. State. 275
Ark. 427. 631 S.W.2d 7 (1982); Gilbert v.
State. 277 Ark. 61. 639 S.W.2d 346
il982i; Spillers v. Lockhart. 802 F.2d
1007 (8th Cir. 1986i

— Capital Murder
SECTION.

5-4-608. Waiver of death penalty.
5-4-6U9 — 5-4-614. (Reserved.|

5-4-615. Conviction Punishments.
remand of

5-4-616. Procedure following
capital case after vacation
ofdeath sentence — Retro-
active application.
5-4-617. Method of execution.

the guilt and sentencing phases; it is a
waste of judicial resources to require the
retrying of an error-free trial if the State
wishes io seek to reimpose the death pen-
alty; and this Act is immediately neces-
sary to rectify that problem. Therefore, an
emergency is hereby declared to exist,
and this Act being immediately necessary
for the preservation of the public peace,
health and safety shall be in full force and
effect from and after its passage and ap-
proval."

Acts 1985, No. 833, S 2; Apr. 4, 1985.
Emergency clause provided: "It is hereby
found and determined by the General As-
sembly that the present statute governing
aggravating circumstances which justify
the imposition of the death penalty does
not adequately provide for appropriate
punishment when the crime of capital
murder is committed in an especially hei-
nous. atrocious or cruel manner of com-
mitting a capital felony murder is an ap-
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propriate consideration in determining cur after the passage and approval of‘his
the penalty fo -uch a crime; and that the Act. Therefore, an emergency is hereby
addition of this aggravating circumstance declared to exist and this Act being neces-
to the statutorily authorized list ofaggra- sary for the preservation of the public
vating circumstances is immediately nec- peace, health and safety shall be in full
essary to provide for its consideration in  force and effect from and after its passage

trials for capital murders which may oc- and approval.”

RESEARCH REFERENCED

ALR. Propriety of imposition of death  Affirmative Defenses to Criminal
sentence by state court following jury's Charges, 29 Ark. L. Rev. 430.

recommendation of life imprisonment or Note, Grigsby v. Mabry: Convictions
lesser sentence. 8 ALR 4th 1028. Rendered by Death-Qualified Juries Are

Am. Jur. 21 Am. Jur. 2d, Crim. L, L'nconstitutional, 39 Ark. L. Rev. 335.
606-612 and 625-631. C.J.S.24B C.J.S.. Crim L,, S 1995« 1>et

Ark. L. Rev. The Constitutionality of sec,.

5401 Legislative intern.

(@) Itis the intention of the General Assembly of the State of Arkan-
sas. in enacting this subchapter, to specify th® procedures and stan-
dards pursuant to which a sentencing body must conform in making a
determination as to whether a sentence of death is to be imposed upon
a conviction of capital murder.

(b) In the event that the provisions of this subchapter respecting
sentencing ¢ rocedures are held invalid with regard to the imposition of
a sentence /death or a sentence of death is declared to be invalid per
se, it is the intent of the General Assembly that;

(1) Capital murder shall be punishable by life imprisonment with-
out parole; and

(2) The procedures and findings required by SS 5-4-602 — 5-4-605,
5-4-607, and 5-4-608 shall be deemed repealed and of no effect.

History. Acts 1975. No. 280, S 1308-
A.S.A. 1947. § 41-1308.

540P Capital murder charge — Trial procedure.

The following procedures shall govern trials of pe®ons charged with
capital murder:

(1) The jury shall first hear all evidence relevant to the charge or
charges and shall then retire to reach a verdict of guilt or innocence.

(2) Ifthe defendant is found not guilty of the capital offense charged
but guilty of a lesser included offense, sentence shall be determined
and imposed as provided bv law.

(3) If the defendant is found guilty of capital murder, the same jury
shall sit again in order to hear additional evidence as provided by
subdivision (4> hereof, and to determine sentence in the manner pro-
vided by S 5-4-603; except that, if the state waives the death penalty.
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stipulates tftat no aggravating circumstance exists, or stjp-'tiaVes that
mitigating circumstances outweigh aggravating circumstances, no
such hearing shall be required, and the trial court shall sentence the
defendant to life imprisonment without parole.

(4< In determining sentence, evidence may be presented to the jury
as to any matters relating to aggravating circumstances enumerated
in 8 5-4-604 or any mitigating circumstances. Evidence as to any miti-
gating circumstances may be presented by either the state or the de-
fendant regardless of its admissibility under the rules governing ad-
mission of evidence in trials of criminal matters, but the admissibility
of evidence relevant to the aggravating circumstances set forth in
S 5-4-604 shall be governed by the rules governing the admission of
evidence in such trials. The slate and the defendant or his counsel shall
be permitted to present argument respecting sentencing

History. Acts 1975, No. 280. S 1301;
A.S.A. 1947. 5 41-1301.

RESEARCH REFERENCES

UALR L.J. Survey of Arkansas Law, Survey of Arkansas Law. Criminal Pro-
Constitutional Law, 1 UALR L.J. 140. cedure, 5 UALR L.J. 123.

CASE NOTES

not attack as unconstitutionally vague

Analysis

provisions of former similar statute which
Constitutionality. would have permitted the jury to impose
Appeal. the death penalty after assessing aggra-
Cruel and unusual pjnishment. vating circumstances, since defendant
Death penalty. had not been penalized by that provision.
Evidence. W illiams v. State. 260 Ark. 457, 541
Instructions. S.VVv.2d 300 (1976) (decision under prior
Juries. law).
Validity of procedure. Sections 5-4-602 — 5-4-605 do not place

an impermissible burden on the exercise
of the constitutional right to trial by jury.
Constitutionality. Ruiz v. State. 275 Ark. 410, 630 SAV.2d
Former similar statute was constitu- 44 cert. d .iied. 459 U.S. 882. 103 S. Ct.
tional, since the basis for the verdict, sup- 181. 74' L. ’Ed. ’2d 146 (1982)’.
ported by the jury’s written finding with Allegation that the Arkansas death
respect to the various aggravating and  penalty statute impermissibly penalized
mitigating circumstances, would be petitioner's exercise of his constitutional
known. Collins v. State. 259 Ark. 8, 531 right to plead not guilty and to have a
S.W.2d 13 (1975), alTd, 261 Ark. 195, 548 jurv trial was rejected. Hill v. State, 278
S.w.2d 106 (1977); Neal v. State. 259 Ark. 194. 644 S.W.2d 282 (1983).
Ark. 27. 531 S.\v.2d 17 (1975); vacated There is no right to plead guilty, and
insofar as judgments left undisturbed the the fact that only a jury may impose the
death penaltv imposed, 429 U.S. 808. 97 death penalty does not invalidate this sec-
S. Ct. 44. 45. 50 L. Ed. 2d 69 11976), ail'd.  tion and SS 5-4-603 — 5-4-605. Hayes v.
261 Ark. 336, 548 S.W.2d 135 (1977) (pre- State. 280 Ark. 509. 660 S.\V.2d 648, cert.
ceding decisions under prior law). denied. 464 U.S. 865. 104 S. Ct. 198, 78 L.
Where defendant was sentenced to life Ed. 2d 173 (1983), 465 U.S. 1051, 104 S.
imprisonment without parole, he could Ct. 1331, 79 L. Ed. 2d 726 (1984).

Voir dire.
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Appeial.

In a capital felony case, it is the duty of
the Supreme Court to examine the entire
record, not only for those errors raised on
appeal but also for those that may be
found in the record. Blv v. State. 263 Ark.
130, 562 S.W.2d 605 <19781.

Cruel and Unusual Punishment.

Sentence of life imprisonment without
psirole v,as not cruel or unusual punish-
ment, where the sentence was within the
limits established by the Ilegislature.
Dyns v. State, 260 Ark. 303, 539 S.\V.2d
251 (1&6> (decision under prior law).

W here jury found defendant guilty of
capital murder, the sentence it imposed of
life imprisonment without parole was
within ".he statutory limits of this section
and thus not cruel and unusual punish-
ment under the Eighth Amendment to
the United States Constitution. Wilson v.
State, 271 Ark. 682. 611 SAv.2d 739
(1981).

Death Penalty.

A procedure for prosecuting those
charged, with capital felony murder in
which c.ie jury must make a unanimous
determination of guilt of one of the nar-
rowly defined categories of the crime be-
yond a reasonable doubt, and in which the
same jury in the sentencing phase of the
trial must hear testimony tending to
show one or more specifically enumerated
groups of aggravating circumstances plus
evidence relevant to mitigating circum-
stances, provided adequate safeguards
against arbitrary or capricious imposition
of the death penalty. Collins v. State. 261
Ark. 195, 548 S.w.2d 106. cert, denied,
434 U.S. 878, 98 S. Ct. 231. 54 L. Ed. 2d
158 (1977) (decision under prior law).

Argument that the death penalty was
unconstitutional was rejected. Hayes v.
State, 278 Ark. 211, 645 S.W .2d 662. cert,
denied, 464 U.S. 865, 104 S. Ct. 198. 78 L.
£d. 2d 173 (19831, 465 U.S. 1051. 104 S.
Ct. 1331, 79 L. Ed. 2d 726 <1984».

Evidence.

During the penalty stage of a capital
murder trial, the state was not required
to repeat evidence of aggravating circum-
stances in addition to any such evidence
Previously presented during the guilt or
innocence phase of the trial Neal v
~tate, 259 Ark 27.531 S\W 2 117 «li.751.
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vacated insofar as judgment left undis-
turbed the death penalty imposed, 429
U.S. 608, 97 S. Ct. 45. 50 L. Ed. 2d 69
(1976). alTd, 261 Ark. 336, 548 S.w.2d
135 <1977) (decision under prior law).

Even though this section tends to relax
the requirement of admissibility with re-
gard to authenticity or hearsay, the legis-
lature did not intend to totally open the
door to any and all matters simply be-
cause mitigation is the issue, so that testi-
mony should be sworn and the state given
an opportunity to cross-examine unless
there are compelling and valid reasons for
not doing so. Hobbs v. State, 273 Ark.
125, 617 S.W 2d 347 (1981).

The trial court did not err when, in the
penalty phase of the capital murder trial,
it refused to allow a defense witness to
testify as to the defendant’s charitable
acts which the defendant had related to
him, because the defendant was available
to testify and there was no reason f~r the
admission ofsuch hearsay testimony. Hill
v. State. 275 Ark. 71, 628 S.wW.2d 284,
cert, denied. 459 U.S. 882, 103 S. Ct. 180,
74 L. Ed. 2d 147 (1982).

The trial court should exclude from the
penalty phase of the trial the results ofr.
polygraph examination given to the de-
fendant; while the rules of evidence are
not applicable to the penalty phast of the
trial, the evidence offered must be proba-
tive of some issue to be properly consid-
ered in the penalty phase. Hendrickson v.
State. 285 Ark.'462, 688 S.W.2d 295
(1985).

Instru. (ions.

Trial court did not err in allowing the
state to prove all the defendant’s prior fel-
onies where the court clearly instructed
the jury that they were to consider only
the prior convictions involving threats or
violence as aggravating circumstances
and that the other convictions were to be
considered only for enhancement pur-
poses. Hill v. State. 275 Ark. 71, 628
S.W .2d 284, cert, denied, 459 U.S. 882,
103 S. Ct. 180. 74 L. Ed. 2d 147 (1982).

Juries.

Insofar as the same jury is required to
sit in both phasesofa bifurcated trial, the
idea that a juror who could qualify for
only one phase of the trial can sit in both
or that. or. voir dire, the dual role of the
jury should be distinguished, is fore-
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closed. Giles v. State. 261 Ark. 414. 549
S.W .2d 479, cert, denied. 444 U.S. 894. 98
S. Ct. 272. 54 L. Ed. 2d 18(1 (1977) (deci-
sion under prior law!.

It " obvious that the state has u signifi-
cant interest in seeing that those who
could never levy the death penalty not he
allowed to participate in the assessment
of the sentence in a capital case, else a
single juror could effectively nullify the
state legislature's determination that
capital punishment should be an avail-
able, and might be the appropriate pun-
ishment. but that interest is not involved
when a scrupled juror is excluded for
cause from guilt determination so long as
the juror swears to decide the guilt issue
on the basis of the law and evidence.
Grigsby v. Mabry, 184 F. Supp. 1372
(E.D. Ark.l, modified on other grounds.
637 F.2d 525 (8th Cir. 1980).

It is not impermissible for the same
"death qualified™ jury to both hear the ev-
idence and determine the sentence in a
bifurcated trial for capital murder. Lasley
v. State, 274 Ark. 352. 625 S.\V.2d 466
(19811.

The law of Arkansas permits prospec-
tive jurors to be challenged if they would
automatically vote for the death penalty
conviction regardless of the evi-
Grigsby v. Mabry, 569 F. Supp.
1273 (E.D. Ark. 1S 31 afTd as modified
758 F.2d 226 (8th Cir. 1985); rev’d on
other grounds, Lockhart v. McCree. 476
U.S. -. 106 S. Ct. 1758, 90 L. Ed. 2d 137
(1986).

The exclusion for cause of :he venire-
men with conscientious objections to the
death penalty, without a determination
that their objections would preclude their
finding defendant guilty, did not deny
him his right to an impartial jury and to a
jury that was representative of the com-
munity. Hill v. State, 278 Ark. 194, 644
S.W.2d 282 (19831.

The death-qualification of the jury did
not deprive defendant of an impartial
jury. Abernathy v. State. 278 Ark. 250.
644 S.W.2d 590 (1983); Hayes v. State.
278 Ark. 211. 645 S.w.2d 662, cert, de-
nied. 464 U.S. 865, 104 S. Ct. 198, 78 L.
Ed. 2d 173 (1983), 465 U.S. 1051, 104 S.
Ct 1331, 79 L. Ed. 2d 726 (1984).

A death-qualified jury is constitutional.
Simmons v, State. 278 Ark. 305, 645
S.W.2d 680. :eri. denied. 464 U.S. 865.

upon
dence.

iI'TRIMINAL.
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104 S. <i 197. > L Ed. 2d 173 ")983i;
Henry v. State. 278 Ark. 478. 647 S \V.2d
419. cert denied. 464 U.S. 835. 104 S. Ct.
121, 78 L Ed. 2d 119 (1983); Rector v.
State. 280 Ark. 385, 659 S.w.2d 168
(19831. cert, denied, 466 U.S. 988, 104 S.
Ct. 2370. 80 L. Ed. 2d 842 (1984).

Exclusion for cause of two veniremen
because of their uncertainty as to capital
punishment, and failure to excuse for
cause a venireman who showed a prefer-
ence for it, did not constitute abuse ofdis-
cr»tion. Clines v. State, 2S0 Ark. 77. 656
S W.2d 684 '1983'. petition denied, 282
Ark. 541, 669 S.W.2d 883. cert, denied,
465 U.S. 1051. 104 S. Ct. 132S. 79 L. Ed.
2d 723 11984".

Jurors who are unalterably opposed to
capital punishment should not be permit-
ted to participate in tin Jetermination of
guilt or innocence in capital cases and
their exclusion is proper. Rector v. State,
280 Ark. 385. 659 S.w.2d 168 (1983". cert,
denied, 466 U.S. 988. 104 S. Ct. 2370. 80
L. Ed. 2d 842 (1984).

The removal for cause, prior to the guilt
phase of a bifurcated capital trial, of pro-
spective jurors who state that they can-
not. under any circumstances, vote for the
imposition of the death penalty does not
violate a defendant’s right under the
Sixth and Fourteenth Amendments of the
United States Constitution to have his
guilt or inm wence determined by an im-
partial jury selected from a representa-
tive cross section of the community or his
constitutional right to an impartial jur/.
Lockhart v. McCree. 476 U.S. —, 106 S.
Ct. 175S. 90 L. Ed. 2d 137 (1986".

The removal for cause, prior to the guilt
phase of a bifurcated capital trial, of pro-
spective jurors who state that they can-
not. under ny circumstances, vote for the
imposition of the death penalty serves the
state's entirely proper interest in obtain-
ing a single jury that can impartially de-
cide all of the issues in the defendant’s
case Lockhart v. McCree. 476 U.S. —,
106 S. Ct. 1758. 90 L. Ed. 2d 137 119861.

Since Arkansas recognizes “~he death
penalty, jurors in a capital murder case
must be able to consider imposing a death
sentence ifthey are to perform their func-
tion as jurors; the trial court correctly de-
cided that those excused jurors could not
perform their duties, because they would
not consider imposing a death sentence.
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288 Ark. 414, 705

Williams v. State,
S.W.2d 888 (1986).

The proper standard to be used in re-
leasing a juror is whether the juror's
views would prevent or substantially im-
pair the performance of his duties as a
juror in accordance with his instructions
and oath. Williams v. State, 288 Ark. 444,

705 S.W.2d 888 (1986).

Validity of Procedure.

A procedure for prosecuting those
charged with capital felony murder in
which the jury must make a unanimous
determination of guilt of one of the nar-
rowly defined categories of the crime be-
yond a reasonable doubt, and in which the
same jury in the sentencing phase of the
trial must hear testimony tending to
show one or more specifically enumerated
groups of aggravating circumstances pi :s
evidence relevant to mitigating circum-
stances, provided adequate safeguards
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against arbitrary or capricious imposition
of the death penalty. Collins v. State, 261
Ark. 195, 548 S.W.2d 106, cert, denied,
434 U.S. 878, 98 S. Ct. 231, 54 L. Ed. 2d
158. rehearing denied, 434 U.S. 977. 98 S.
Ct. 540, 54 L. Ed. 2d 471 (1977) (decision
under prior law),

Voir Dire.

Defendants in a capital murder case are
not permitted to voir dire the jury be-
tween the guilt phase and the penalty
phase of the trial since subdivision (3) re-
quires the same jury sit at both phases.
Ruiz v. State, 273 Ark. 94, 617 S.wW .2d 6,
cert, denied, 454 U.S. 1093, 102 S. Ct.
659. 70 L. Ed. 2d 631 (1981).

Cited: Titus v. State, 268 Ark. 9, 593
S.W.2d 164 (1980); Heard v. State, 272
Ark. 140, 612 S.W.2d 312 (1981); Gruzen
v. State. 276 Ark. 149, 634 S.w.2d 92
(1982).

5-4-603. Findings required for death sentence — Unanimity.
(@) The jury shall impose a sentence of death if it unanimously re-

turns written findings that:

(1) Aggravating circumstances exist beyond a reasonable doubt; and

(2) Aggravating circumstances outweigh beyond a reasonable doubt
all mitigating circumstances found to exist; and

(3) Aggravating circumstances justify a sentence of death beyond a

reasonable doubt.

(b) The jury shall impose a sentence of life imprisonment without

parole if it finds that:

(1) Aggravating circumstances do not exist beyond a ’easonable

doubt; or

(2) Aggravating circumstances do not outweigh beyond a reasonable
doubt all mitigating circumstances found to exist; or
(3) Aggravating circumstances do not justify a sentence of death

beyond a reasonable doubt.

(c) If the jury does not make all findings required by subsection (a),
the court shall impose a sentence of life imprisonment without parole.

History. Acts 1975, No. 280, 8 1302;
1977. No. 474, 8 11: A.S.A. 1947.
S 41-1302.

RESEARCH REFERENCES

UALR L.J. Survey of Arkansas Law.
Criminal Procedure. 5 UALR L.J. 123.

Survey of Arkansas Law: Criminal Pro-
cedure. 6 UALR L.J 119.



5-4-(id3 CRIMINAL
CASE
Analysis
Constitutionalitv.
Aggravating or mitigating circum-

stances.
Burden of proof.
Discretion of court and jury.
Evidence.
Jurors.

Constitutionality.

Former death penalty statute held con-
stitutional. Swindler v. State, 26-1 Ark.
107, 569 S.W.2d 120 (197S), cert, denied.
449 U.S. 1057,101 S. Ct. 630. 66 L. Ed. 2d
511 (1980) (decision under prior law).

Sections 5-4-602 — 5-4-605 do not place
an impermissible burden on the exercise
of the constitutional right to trial byjury
since, under this section the trial judge is
not required to impose the death penalty
in every case in which the jury verdict
prescribes it. Ruiz v. State, 275 Ark. 410,
630 S.W.2d 44, cert, denied, 459 U.S. 882.
103 S. Ct. 181. 74 L. Ed. 2d 148 <1982).

This section, which sets out the find-
ings required for a death sentence, is not
unconstitutional. Hill v. State. 278 Ark.
194, 644 S.W.2d 282 (1983).

The claim that the Arkansas statutory
scheme regarding capital murder is un-
constitutional in that it does not require
the jury to separately weigh each defen-
dant’s role in a crime involving capital
murder, so as to determine individual cul-
pability, was rejected where the evidence
showed that the blame for victim's mur-
der rested with near equality on all of the
defendants. Clines v. State, 280 Ark. 77,
656 S.W.2d 684 (V 73), petition denied.
282 Ark. 541, 669 S.W.2d 883, cert, de-
nied, 465 U.S. 1051,104 S. Ct. 1328, 79 L.
Ed. 2d 723 (1984).

Since this sentencing statute does not
require a mandatory death sentence, but
rather establishes criteria which must be
strictly met before a death sentence shall
be imposed, it is not unconstitutional.
Hill v. State, 289 Ark. 387. 713 S.W.2d

233 (1986).

Aggravating or Mitigating Circum -

stances.
During the penalty stage of a capital
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murder trial, the state was not required
to repeal evidence of aggravating circum-
stances in addition to any such evidence
previously presented during the guilt or

innocence phase of the trial. Neal v.
State, 259 Ark 8. 531 S.w.2d 17 (1975);
vacated insofar as judgment left undis-
turbed the death penalty imposed. 429
U.S. 808, 97 S. Ct. 45. 50 L. Ed. 2d 69
11976', afTd, 261 Ark. 336, 548 S.w.2d
135 »19771 *decision under prior law).

Weighing the aggravating circum-
stances against the mitigating ones for
sentencing purposes is not simply a mat-
ter of counting the number ofaggravating
and mitigating circumstances and strik-
ing a balance but. is a reasoned judgment
to be exercised in light of the totality of
the circumstances. Giles v. State, 261
Ark. 413, 549 S.wW.2d 479, cert, denied,
434 U.S. 894. 98 S. Ct. 272, 54 L. Ed. 2d
180 (19771 (derision under prior law).

Where the jury found that aggravating
circumstances existed and that no miti-
gating circumstances existed, tl.? facts
supported the sentence ofdeath. Woodard
v. State, 261 Ark. S95. 553 S.W.2d 259
(1977). cert, denied, 439 U.S. 1122, 99 S.
Ct. 1034, 59 L. Ed. 2d S3 <1979) 'decision
under prior law I

Jury must find not only that the aggra-
vating circumstances outweigh the miti-
gating circumstances, but also that the
aggravating circumstances justify a sen-
tence of death beyond a reasonable doubt
as required by subdivision (a)(3) of this
section. Williams v. State, 274 Ark. 9,621
S.W.2d 6S6 U981), cert, denied. 459 U.S.
1042, 103 S. Ct. 460, 74 L. Ed. 2d 611
(1982).

This section requires only that the jury
unanimously find at least one of the ag-
gravating circumstances set out in
S 5-4-604 to exist before it can impose the
death penalty; accordingly, where the
jury found one aggravating circumstance,
it could properly imnose the death pen-
alty. Hayes v. State, 280 Ark. 509, 660
S.W.2d 648. cert, denied. 464 U.S. S65,
104 S. Ct. 198, 7S L. Ed. 2d 173 '1983),
465 U.S. 1051. 104 S. Ct. 1331, 79 L. Ed.
2d 726 11984).
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Jury’s finding that the aggravating cir-
cumstances outweighed beyond a reason-
able doubt any mitgating circumstances
was supported by the evidence. Hayes v.
State, 278 Ark. 211, 645 S.W .2d 662, cert,
denied. 464 U.S. 865, 104 S. Ct. 198, 78 L.
Ed. 2d 173 (1983), 465 U.S. 1051, 104 S.
Ct. 1331. 79 L. Ed. 2d 726 U984).

Burden of Proof.

State had the burden of proof on the
issue of punishment for capital murder.
Collins v. State, 259 Ark. 8. 531 S.\v.2d
13 (1975); vacated insofar as judgment
left undisturbed the death penalty im-
posed, 429 U.S. 808, 97 S. Ct. 44, 50 L. Ed.
2d 69 (1976), afTd, 261 Ark. 336, 548
S.W.2d 135 (1977) ‘'decision under prior
law).

Discretion of Court and Jury.

This section provides that the jury shall
impose a sentence of death if it returns
certain written findings, but the trial
judge is not required to impose the death
penalty in every case in which the jury
verdict prescribes it. Hill v. State, 278
Ark. 194, 644 S.W.2d 282 «1983).

Juries are not bound to return a verdict
of death if they find aggravating circum-
stances outweigh mitigating circum-
stances; whatever the jury may find with
respect to aggravation versus mitigation,
it is still free to return a verdict of life
without parole, simply bv finding that the
aggravating circumstances do not justify
asentence ofdeath. Additionally, because
the capital murder statute and the first
degree murder statute overlap in appro-
priate cases, the jury may refuse consider-
ation of both the death penalty and life
without parole, by returning a guilty ver-
dict as to the charge of murder in the first
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degree. Clines v. State, 2b0 Ark. 77, 656
S.w.2d 684 (1933), petition denied, 282
Ark. f41, 669 S.wW.2d 383. cert, denied.
465 U.S. 1051. 104 S. Ct. 1328. 79 L. Ed.
2d 723 (1984).

Evidence.

Evidence sufficient to find that death
penalty was not wantonly, arbitrarily or
freakishly imposed, and was not excessive
in relation to the crime and the jury’s ver-
dict was relatively free of passion or prej-
udice. Clines v. State, 280 Ark. 77, 656
S.W.2d 684 (1983), petition denied. 282
Ark. 541. 669 S.w.2d 883, cert, denied.
465 U.S. 1051. 104 S. Ct. 1328. 79 L. Ed.
2d 723 (1984).

Evidence supported the jury’ finding
that defendant had previously committed
another felony, an element of which was
the use of threat of violence to another
person. Hayes v. State, 27S Ark. 211, 6'5
S.W.2d 662, cert, denied, 464 U.S. 8b5.
104 S. Ct. 198, 78 L. Ed. 2d 173 (1983).
465 U.S. 1051. 104 S. Ct. 1331. 79 L. Ed.
2d 726 (1984).

Jurors.

This section contemplates that persons
on the jury will be capable of imposing
the death penalty: nccoidingly, it was not
error for the trial court to strike for cause
persons who stated that they could not
under any circumstances imp. se the
death penalty. Henderson v. State, 279
Ark. 414, 652 S.W.2d 26. cert, denied, 464
U.S. 1012.104 S. Ct. 536, 7S L. Ed. 2d 716
(1983), petition denied, 281 Ark. 406, 664
S.W.2d 451 (1984).

Cited: Hulsey v. State. 268 Ark. 312.
595 S.W.2d 934 <1980); Simmons V.
Lockhart, 626 F. Supp. 872 (E.D. Ark.
19851.

548 Aggravating circumstances.

Aggravating circumstances shall be limited to the following:
(1) The capita] murder was committed by a person imprisoned as a

result of a felony conviction:

(2) The capital murder was committed by a person unlawfully at
liberty after being sentenced to imprisonment as a result of a felony

conviction;

(3) The person previously committed another felony, an element of
which was the use or threat of violence to another person or the cre-
ation of a substantial risk of death or serious physical injury to another

person:
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(4) The person in the commission of the capital murder knowingly
created a great risk of death to a person other than the victim;

(5) The capital murder was committed for the purpose of avoiding or
preventing an arrest or effecting an escape from custody;

(6) The capital murder was committed for pecuniary gain; or

(7) The capital murder was committed for the purpose of disrupting
or hindering the lawful exercise of any government or political func-

tion.

(8) The capital murder was committed in an especially heinous,

atrocious, or cruel manner.

Historv. Acts 1975, No. 280, 5 1303:
1977, No! 474. S 12: 1985. No. 833. S 1:
A.S.A. 1947. S 41-1303.

Cross References. Obstructing gov-
ernmental operations. 5 5-54-101 et seq.

CASE NOTES

A nalysis

Constitutionality.

Purpose.

Applicability.

Avoiding arrest.

Death penalty.

Due process.

Fear of detection.

Great risk of death to one other than vic-
tim.

Impermissible considerations.

Instructions.

Jury's discretion.

Parole.

Pecuniary gain.

Prior offenses.

Proof.

Constitutionality.

The defendant’s argument that the cap-
ital murder sentencing statutes are un-
constitutionally vague in that the aggra-
vating circumstances of this section are
too closely related to the elements of capi-
tal felony murder was explicitly rejected
because the aggravating circumstances
are not an element of capital murder.
Henderson v. State, 279 Ark. 414, 652
S.W.2d 26 (1983), cc-rt. denied. 464 U.S.
1012, 104 S. Ct. 536. 78 L. Ed. 2d 716
119S3), petition denied. 281 Ark. 406. 664
S.W.2d 451 (1984).

Purpose.

The purpose of this section is to keep
firearms out of the hands of persons who
have been formally adjudicated as irre-

sponsible or dangerous. Reynolds v. State.
18 Ark. App. 193, 712 S.w .2d 329 (1986).

Applicability.

Subdivision (3) of this section applies to
crimes not connected in time or place to
the killing for which the defendant has

just been convicted. Hill v. State, 289
Ark. 387, 713 S.W.2d 233 (1986).
Avoiding Arrest.

A complaint and warrant for defen-

dant’s unlawful flight to avoid prosecu-
tion. was admissible to show that the
shooting was for the purpose of avoiding
or preventing a lawful arrest. Swindle *v.
State, 264 Ark. 107. 539 S.w.2d 120
(19781 cert, denied, 449 U.S. 1057, 101 S.
Ct. 630. 66 L. Ed. 2d 511 (1982).
Death penalty statute was not uncon-
stitutionally applied to defendant where
the style of the murder suggested that the
defendant committed the capital felony
"for the purpose of... preventing a lawful
arrest.” Woodard v. Sargent, 567 F. Supp.
154S (E.D. Ark. 1983), rev’d on other
grounds. 753 F.2d 694 (8th Cir. 1985).
The aggravating circumstance that the
murder was committed to avoid arrest or
to effect escape from custody was properly
submitted to the jury and was not vague
and overbroad where, under the facts of
the case, the jury was justified in finding
that defendant shot victim to increase his
chances of avoiding arrest. Hill v. State,
278 Ark. 194. 644 S.wW.2d 282 (1983).
Although a consequence of every mur-
der is the elimination of the victim as a
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potential witness, avoiding arrest is not
necessarily an invariable motivation for
killing, so this aggravating circumstance
does not as a matter of logic necessarily
duplicate an element of the underlying
capital crime. Woodard v Sargent. 806
F.2d 153 (8th Cir. 1986) (decisions under
prior law).

Death Penalty.

The defendant’s death sentence, which
was based in part on the pecuniary-gain
aggravating circumstance, was set aside,
even though his case was decided before
Collins v. Lockhart. 754 F.2d 258 (8th
Cir.), cert, denied, — U.S. —, 106 S, Ct.
546, 88 L. Ed. 2d 475 (1985), which held
chat the pecuniary-gain aggravating cir-
cumstance could not be used to impose the
death penalty for a murder in the course
of a robbery, where the defendant’s coun-
sel urged this argument when the action
was first appealed. Woodard v. Sargent.
806 F.2d 153 (8th Cir. 1986) (decision un-
der prior law).

Because the aggravating circumstance
of pecuniary gain is invalid as applied in
cases of capital felony murder committed
during the course of robberies, the death
penalties imposed against the defendants
were invalid and set aside, where this ar-
gument was made when the actions were
first appealed. Ruiz v. Lockhart, 806 F.2d
158 (8th Cir. 1986).

In passing subdivision (3» of this sec-
tion, the General Assembly intended to
narrow the class of persons exposed to the
death penalty to those with a predisposi-
tion for violent acts. The state, during the
guilt and innocence phase, can always
prove other acts done at the same time as
the principal crime to show the aggra-
vated nature of the crime charged; fur-
thermore. subdivision (8> of this section
allows the state, during the penalty
phase, to show the murder was done in a
particularly heinous manner. The reason,
then, for subdivision (3) is to allow the
state to show that the defendant has a
character for violent crimes or a history of
such crimes. Hill v State. 289 Ark. 387,
713 S.w.2d 233 (1986).

Due Process.
Insofar as former provisions governing
sentencing for capital felonies limited the
jury's consideration of aggravating cir-
cumstances for sentencing purposes to
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those enumerated, but did not limit con-
sideration of mitigating circumstances, it
worked to the advantage rather than prej-
udice ofa defendant and posed no problem
of due process. Giles v. State. 261 Ark.
413, 549 S.W.2d 479. cert, denied. 434
U.S. 894. 98 S. Ct. 272, 54 L. Ed. 2d 180
(1977) (decisior under prior law).

Fear of Detection.
Fear ofdetection would be an aggravat-
ing circumstance, not'a mitigating one.

Simmons v. State, 278 Ark 305. 645
S.w.2d 680, cert, denied, 464 U.S. 865,
104 S. Ct. 197, 7S L. Ed. 2d 173 (1983).

Great Risk of Death to One Other

Than Victim.

Where other persons were in the direct
line of fire of the defendants gun. the
trial court did noterr in submitting to the
jury the question whether he had created
a great risk ofdeath to one other than the
victim. Swindler v. State, 264 Ark. 107,
569 S.W.2d 120 il9781, cert, denied. 449
U.S. 1057. 101 S. Ct. 630, (56 L. Ed. 2d 511
(1982).

Impermissible Considerations.

Neither the savagery of the attack nor
the sadistic mind of the attacker is an ag-
gravating circumstance the jury is al-
lowed to consider. Gruzen v. State, 267
Ark. 35S0, 591 S.W.2d 342 (1979). cert, de-
nied. 449 U.S. 852. 101 S. Ct. 144, 66 L.
Ed. 2d 64 (1980). 459 U.S. 1020, 103 S. Ct.
386. 74 L. Ed. 2d 517 (1982*.

Instructions.

Circuit judges are directed to omit from
submission any aggravating or mitigat-
ing circumstances that are completely un-
supported bv anv evidence Miller v.
State. 269 Ark. 341. 605 S.W.2d 430
(1980i, cert, denied, 450 U.S. 1035, 101 S.
Ct. 1750, 68 L. Ed. 2d 232 '1981).

Court did not err in allowing the state
to prove all the defendant's prior felonies
where the court clearly instructed the
jury that they wore to consider only those
convictions which involved threats or vio-
lence as aggravating circumstances and
that the other convictions were to he con-
sidered onlv for enhancement purposes.
Hill v. State. 275 Ark. 71. 628 S.W.id
284, cert denied. 459 U.S. 882. 103 S. Ct.
180, 74 L. Ed. 2d 147 (1982i. (Jill v. State,
278 Ark. 194. 644 SW.'Jd 282 (1983).

The circuit judge should not submit to
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the jury any aggravating or mitigating
circumstances that are complete!." unsup-
ported by any evidence: however, if there
is any evidence of the aggravating or mit-
igating circumstances, however slssht,
the matter should be submitted to the
jury. Ford v. State. 276 Ark. 98, 638
S.W .2d 3. cert, denied. 45? U.S. 1022. 103
S. Ct. 389, 74 L. Ed. 2d 519 (1982"

Jury’'s Discretion.

The fact that the jury must find the ex-
istence of the robbery in order to convict
of capital felony murder committed in the
course of a robbery and then may also
consider the motive of robbery as an ag-
gravating circumstance under subdivi-
sion (6) concerning "pecuniary gain' does
not render the jury’s discretion unfettered
or unconstitutionally arbitrary; rather,
the jury’s attention is directed to the spe-
cific circumstances of the crime. Woodard
v. Sargent, 567 F. Supp 1548 (E.D. Ark.
1983), rev'd or other grounds, 753 F 2d
694 (8th Cir. 1985).

Parole.

Contention that felony conviction from
which defendant was paroled did not
amount to an aggravating circumstance
was without merit. Swindler v. State, 264
Ark. 107, 569 S.W.2d 120 (1978*. cert, de-
nied, 449 U.S. 1057, 101 S. Ct. 630. 66 L.
Ed. 2d 511 (1982).

Pecuniary Gain.

The phrase '"pecuniary gain"™ was a
matter of such common understanding
and practice that it could not be said that
an ordinary man or juror would have to
speculate as to its meaning in its context
as an aggravating circumstance in capital
murder. Neal v. State, 259 Ark. 27. 531
S.W.2d 17 (1975 = vacated insofar asjudg-
ment left undisturbed the death penalty
imposed, 429 U.S. 808, 97 S. Ct. 45. 50 L.
Ed. 2d 69 (1976». afTd. 261 Ark. 336. 54S
S.W.2d 136 119771 (decision under prior
law).

Imposition of the death penalty wasjus-
tified where there was sufficient evidence
that the murder was committed for pecu-
niary gain. Neal v. State, 261 Ark. 336.
548 S.W.2d 135, cert, denied. 434 U.S
878, 98 S. Ct. 231, 54 L. Ed. 2d lot re-
hearing denied, 434 U.S. 961, 9S S. Ct.
495, 54 L. Ed. 2d 322 (1977), modified on
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other grounds. 270 Ark. 442. 605 S.W .2d
421 198()i (decision under prior law).

W hether the homicide was committed
for pecuniary gain is a pertinent and
proper fact for the jury’s consideration in
determining whether the death sentence
should he imposed. Woodard v. State, 261
Ark. 895, 553 S.W.2d 259 (3977). cert, de-
nied. 439 U.S. 1122. 99 S. Ct. 1034, 59 L.
Ed. 2d 83 (1979) (decision under prior
law).

Everyone who commits murder in the
course of a robbery commits the crime for
purposes of pecuniary gain: therefore, the
pecuniary-gain aggravating circumstance
unconstitutionally duplicates an element
of the underlying offense of capital felony
murder. Woodard v. Sargent. 806 F.2d
153 (8tn Cir. 1986) (decision under prior
law).

Prior Offenses.

Where accused admitted that he had
previously pleaded guilty to several
named charges, the fact that there was no
crime technically labeled as such when he
pleaded guilty to them did not prohibit
the state from introducing those judg-
ments of conviction as aggravating cir-
cumstances. Miller v. State. 269 Ark. 341,
605 S.W.2d 430 11980(, cert, denied, 450
U.S. 1035, 101 S. Ct. 1750, 68 L. Ed. 2d
232 (198D,

Where the trial court allowed the jury
to consider defendant’s single previous
conviction without supplying any details
about the offense, the offense could not be
considered as a felony creating the sub-
stantial risk of death or serious physical
injury to another person, absent support-
ing proof, since the offense as defined
could be committed with no possibility of
violence or injurv to anvone. Williams v.
State. 274 Ark. 9. 621 S.W .2d 686 (1981),
cert, denied, 459 U.S. 1042. 103 S. Ct.
460. 74 L. Ed. 2d 611 (1982).

In order for an offense to be admissible
as an aggravating circumstance, pursu-
ant to this section, the felony committed
must include the use or threat of violence
to another person, or the creation of sub-
stantial risk of death or serious physical
injury to another person: sometimes a
uurglarv could include this risk. Ford v.
State. 276 Ark. 98. 633 S.w.2d 3. cert,
denied. 459 U.S. 1022. 103 S. Ct. 389, 74
L. Ed. 2d 519 il982¢(.

It was error for the trial court to allow
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evidence of prior crimes which did not in-
volve the use or threat of violence or cre-
ate substantial risk of death or serious
physical injury to another person as an
aggravating circumstance: neither were
these prior felonies proper for the purpose
of anticipating a showing of lack of prior
convictions as a mitigating circumstance.
Ford v. State. 276 Ark. 98. 633 S.w.2d 3.
cert, denied, 459 U.S. 1022, 103 S. Ct.
389, 74 L. Ed. 2d 519 (19621.

Evidence of a prior manslaughter con-
viction is admissible as an aggravating
circumstance. Harmcn v. State, 277 Ark.
265, 641 S.w.2d 21 11982c

The penalty phase of capital murder
cases ought not to be turned into a sepa-
rate trial for other crimes, but the legisla-
ture has made it plain in amending subdi-
vision (3) that the state can offer evidence
that a defendant "committed” another
crime which involves an element of vio-
lence. Miller v. State. 280 Ark. 551, 660
S.W.2d 163 (1983).

W hen the state in the penalty phase of
capital murder cases attempts to prove
another unrelated crime, without having
evidence ofa conviction, it does so at some
risk and the trial court must prevent prej-
udicial evidence from reaching the jury;
also, a defendant has a right to present
rebutting evidence in such a case, just as
in a trial. Miller v. State. 280 Ark. 551,
660 S.W.2d 163 (1983).

Uncorroborated testimony was adm issi-
ble where it was offered to prove aggra-
vating circumstance that defendants pre-
viously committed a crime of violence.
Clines v. State, 280 Ark. 77, 656 S.W.2d
684 (1983), petition denied. 282 Ark. 541,
660 S.W.2d 883. cert, denied. 465 U.S.
1051. 104 S. Ct. 1323. 79 L. Ed. 2d 723
©1984).

This section prohibits a person con-
victed of a felony from possessing a fire-
arm, regardless of the fact that the prior
felony conviction is subject to collateral
attack, and this prohibition continues
until the conviction is either successfully
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attacked and set aside, or a specific par-
don is granted; therefore, there was no
error in the trial court adm itting evidence
of the defendant’s prior felony conviction
which the defendant claimed was subject
to collateral attack on constitutional
grounds. Reynolds v. State, 18 Ark. App.
193. 712 S.w.2d 329 (1986).

Where the crimes used to prove an ag-
gravated circumstance involved other vic-
tims, in another place and previously in
time to the principal crime for which de-
fendant was convicted, they were properly
used as an aggravating circumstance.
Hill v. State, 2S9 Ark. 387, 713 SAV.2d
233 (1986).

Proof.

The same degree of proofis not required
to sustain a finding that an aggravating
or mitigating circumstance exists, as
would be required to sustain a conviction
if that circumstance was a separate
crime. Clines v. State. 280 Ark. 77, 656
S.W.2d 684 (1983i, petition denied, 282
Ark. 541, 669 S.W.2d 883, cert, denied,
465 U.S. 1051, 104 S. Ct. 1328, 79 L. Ed.
2d'723 (1984).

Where jury was presented with proofof
an aggravating circumstance that defen-
dant had been convicted of felonies in
other states but no details of the crimes
were provided, there was no requirement
that tiie state try a prior felony conviction
a second time or that it present evidence
that a prior conviction had as an element
the use or threat of violence. Hill v. State,
278 Ark. 194, 644 S.W.2d 282 (1983).

Cited: Clark v. State, 264 Ark. 630,573
S.W.2d 622 (1978i; Westbrook v. State,
265 Ark. 736, 580 S.w.2d 702 (19791; Col-
lins v. Lockhart, 545 F. Supp. 83 (E.D.
Ark. 1982); Hayes v. State, 280 Ark. 509,
660 S.W.2d 648, cert, denied, 464 U.S.
865, 104 S. Ct. 198, 78 L. Ed. 2d 173
(1983). 465 U.S. 1051, 104 S. Ct. 1331, 79
L. Ed. 2d 726 (1984); Simmons V.
Lockhart, 626 F. Supp. 872 (E.D. Ark.
1985).
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546Kk Mitigating circumstances.

Mitigating circumstances shall include, hut are not limited to, the

following:

ill The capital murder was committed while the defendant was un-
der extreme mental or emotional disturbance;

(2) The capital murder was committed while the defendant was act-
ing under unusual pressures or influences or under the domination of

another person;

(3) The capital murder was committed while the capacity of the
defendant to appreciate the wrongfulness of his conduct or to conform
his conduct to the requirements of law was impaired as a result of
mental disease or defect, intoxication, or drug .ibuse;

(4) The youth of the defendant at the time of the commission of the

capital murder;

(5) The capital murder was committed by another person and the
defendant was an accomplice and his participation relatively minor;
(6) The defendant has no significant history of prior criminal activ-

ity.

History. Acts 1975. No. 280. 5 1304;
A.S.A. 1947. S 41-1304.

CASE NOTES

Analysis

Constitutionality.

Applicability.

Due process.

Emotional disturbance,
etc.

Evidence.

— Failure to present.

Fear of detection.

Instructions.

Religious and ethical considerations.

Totality of circumstances.

Youth of defendant.

mental disease.

Constitutionality.

The language used by the legislature in
naming the various elements of mitiga-
tion could not be said to be vague and
beyond the common v derstanding and
practices of the ordinarv man or juror so
as to be constitutionally defective. Neal v.
State. 259 Ark. 27. 53i S.W.2d 17 m1975*:
vacated insofar as judgment left undis-
turbed the death penalty imposed. 429
U.S. 808, 97 S. Ct. 45, 50 L. Ed. 2d 69
11976). afTd, 261 Ark. 336. 548 S.\v.2d
135 (1977) (decision under prior law).

The capital murder sentencing statutes

are not unconstitutionally vague simply
because this section does not contain a
specific definition of "mitigating circum-
stance”; the fact that the jury is not lim-
ited t. specifically enumerated mitigating
factors accrues to the benefit of the defen-
dant, because it gives the jury a greater
opportunity to extend leniency to him.
Henderson v. State. 279 Ark. 414. 652
SAV.2d 26. cert, denied, 464 U.S. 1012,
104 S. Ct. 536, 78 L. Ed. 2d 716 (1983),
petition denied. 281 Ark. 406. 664 S.W .2d
451 (1984).

Applicability.

M itigating circumstances, as typified
by those listed in this section, are applica-
ble only to the particular defendant, not
to capital punishment in general. Sim-
mons v. State, 278 Ark. 305, 645 S.W .2d
680. cert, denied, 464 U.S. S65. 104 S. Ct.
197. 78 L. Ed. 2d 173 <1983).

Due Process.

Insolar as former section governing
sentencing for capital felonies limited the
jury's consideration of aggravating cir-
cumstances for sentencing purposes to
those enumerated, hut did not limit con-
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sideration of mitigating circumstances, it
worked to the advantage rather than prej-
udice of a defendant and thus the sentenc-
ing procedures posed no problem of due
process. Giles v. State. 261 Ark. 413. 549
S\Vv.2d 479. cert, denied. 434 U.S. 894, 98
S. Ct. 272. 54 L. Ed. 2d 180 11977* (deci-
sion under prior law),

Emotional Disturbance, Mental Dis-
ease, Etc.
Where the state adduced testimony

from psychiatrist that defendant was ex-
amined by him and found to be without
psychosis and to know right from wrong,
the evidence justified the jury's finding
that no mitigating circumstances exis'ed.
Neal v. State. 259 Ark. 27. 531 S.W.2d 17
(19751, vacated insofar as judgment left
undisturbed the death penaltv imposed,
429 U.S. SOS. 97 S. Ct. 45, 50 L. Ed. 2d 69
(1976i, afTd. 261 Ark. 336, 548 S.Ww.2d
135 (1977) (decision under prior law>.

Imposition of the death penalty wasjus-
tified where there was sufficient eviden-
tiary support for the jury's failure to find,
as a mitigating circumstance, that the de-
fendant. had no capacity for understand-
ing the wrongfulness of his conduct or
that he was mentally impaired or emo-
tionally disturbed at the time of the
crime. Neal v. State, 261 Ark. 336. 548
S.W.2d 135, cert, denied. 434 U.S. 878. 98
3. Ct. 231. 54 L. Ed. 2d 158. rehearing
denied. 434 U.S. 961. 98 S. Ct. 495. 54 L.
Ed. 2d 322 <1077), modified on other
grounds, 270 Ark. 442. 605 S.w.2d 421
(1980) (decision under prior lawt.

Where the only evidence of extreme
emotional disturbance was the opinion
testimony of clinical psychologists that
emotional pressures in certain situations
typically accompany the disorders said to
belong to defendants, the testimony was
general and the jury was not required to
accept opinion as fact or even conclude
that what was generally true was specifi-
cally true of these defendants. Ruiz wv.
State, 273 Ark 94, 617 S.W.2d 6. cert,
denied. 454 U.S. 1093. 102 S. Ct 659. 70
L- Ed. 2d 631 (19811.

Evidence.

Court correctly refused to allow the de-
fense to introduce pictures of a ga.- cham-
ber, a gallows, and an electric chair, none

which could be regarded as a mmgat-
,ng circumstance. Simmo.is v. State. 27s
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Ark. 305, 645 S.wW.2d 680, cert, denied,
464 U.S. 865. 104 S. Ct. 197. 7S L. Ed. 2d
173 (1983).

— Failure to Present.

Where no evidence was introduced in
the defendant’s trial to show that he had
any history of prior criminal activity, yet
his lawyer failed to request ajury instruc-
tion on this mitigating circumstance and
failed to ensure that the checklist of ag-
gravating and mitigating circumstances
submitted to the jury included lack of a
prior history ""significant criminal activ-

ity as one .sible mitigating circum-
stance. and e was a reasonable proba-
bility that . .e outcome of the action

would have been different had the jury
know of this clearly applicable mitigating
circumstance, the death sentence imposed
on the defendant was constitutionally in-
valid. Woodard v. Sargent. S06 F.2d 153
(Sth (_:r. 1986".

Fear of Detection.

Fear of detection would be an aggravat-
ing circumstance, not a mitigating one.
Simmons v. State, 278 Ark. 305, 645
S.w.2d 680, cert, denied, 464 U.S. 865.
104 S. Ct. 197, 78 L. Ed. 2d 173 (1983).

Instructions.

Circuit judges are hereafter directed to
omit from submission any aggravating or
mitigating circumstances that are com-
pletely unsupported by any evidence. Mil-
ler v. State. 269 Ark. 341, 605 S.W .2d 430
(1980). cert denied, 450 U.S. 1035. 101 S.
Ct. 1750. 68 L. Ed. 2d 232 119811

Religious and Ethical Considerations.

Religious and philosophical approaches
to the death penalty are not relevant as
mitigating evidence. Hill v. State, 275
Ark. 71. 628 S.W .2d 284, cert, denied. 459
U.S. 882. 103 S. Ct. 180. 74 L. Ed. 2d 147
119821

Totality of Circumstances.

Weighing the aggravating circum-
stances against the mitigating ones for
sentencing purposes is not simply a mat-
ter of counting the number ofaggravating
and mitigating circumstances and strik-
ing a balance hut is a reasoned judgment
to he exercised in light of the totality of
the circumstances. Giles v. State. 261
Ark 413. 549 S W.2d 479. cert denied.
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434 U.S. S94, 98 S. Ct. 272. 54 L. Ed. 2d
180 11977i (decision under prior law

Youth of Defendant.

W hile chronological age does not neces-

sarily control in the jury's determination
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factor which must still he weighed in
light of varying conditions and circum-
stances. Giles v. State, 261 Ark. 413. 549
S.W.2d 479. cert, denied. 434 U.S. S94, 98
S. Ct. 272. 54 L. Ed. 2d I1SO (1977) (deci-
sion under prior law).

Cited: Pickens v. Lockhart. 714 F.2d

1455 (8th Cir. 1983».

of whether a defendant’s youth is a miti-

gating circumstance, it is an important

544% Life imprisonment without parole.

A person sentenced to life imprisonment without parole shall be
remanded to the cusiodv of the Department of Correction for imprison-
ment for the remainder of his life and shall not be released except
pursuant to commutation, pardon, or reprieve of the Governor.

History. Acts 1975. No. 280. S 1305:
A.S.A. 1947. S 41-1305.

54407 Application for executive clemency — Rc nations.

(@) The pardon of a person convicted of a capital murder, or the
commutation of a sentence of a person so convicted may be granted
only in the manner provided herein:

(1) Copies of the application for pardon or commutation shall be filed
with:

A»The Secretary of State;

(B) The Attorney General,;

(C) The sheriff of the county in which the offense was committed,;

(D) The prosecuting attorney of the judicial district in which the
applicant was found guilty and sentenced, if still in office, and. if not,
the successor of such prosecuting attorney; and

viZ) The circuit judge presiding over the proceedings at which the
applicant was found guilty and sentenced, ifstill in office, and, if not,
the successor of such circuit judge;

(2) The application shall set forth the grounds upon which the par-
don or commutation is asked and shall be published by two (2) inser-
tions, separated by a minimum of seven (7) days, in a newspaper of
general circulation in the county or counties in which the offense or
offenses of the applicant were committed:

(3) On granting the application, the Governor shall include in his
written order the reasons therefor, and shall file with each house of the
General Assembly a copy of his order which shall state the applicant’s
name, the cifense of which he was convicted and sentence imposed, the
date of the judgment imposing the sentence, and the effective date of
the pardon or commutation.

(b> A person sentenced to death or to life imprisonment without
parole shall not be eligible for parole and shall not be paroled.

(d If the sentence of a person sentenced to death or life imprison-
ment without parole is commuted by the Governor to a term of years,
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such person shall not be paroled, nor shall the length of his incarcera-
tion be reduced in any way to less than the full term of years specified
in the order of commutation or in any subsequent orders of commuta-

tion.
(d) Reprieves may be granted as presently provided by law.

Historv. Acts 1975. No. 280, S 1306;
1977. No. 474. S 13; A.S.A. 1947.
§ 41-1306.

5488 Waiver of death penalty.

(a) If a defendant is charged with capital murder, the prosecuting
attorney, with the permission of the court, may waive the death pen-
alty.

(b) In such cases, if the defendant pleads guilty to capital murder or
is found guilty of capital murder after trial to the court or to ajury, the
trial court shall sentence the defendant to life imprisonment without

parnlp.

Historv. Acts 1975. No. 2S0. i 1307;
1977, No. 474. § 14; A.S.A. 1947.
§ 41-1307.

5498 — 54614 [Reserved.]
54615 Conviction — Punishments.

A person convicted of a capital offense shall be punished by death by
lethal injection or by life imprisonment without parole pursuant to this

subchapter.

Historv. Acts 1973, No. 438. S 6; 1975.
No. 926.*§ 17; A.S.A. 1947. S 41-1351.

CASE NOTES

Constitutionality. S.W.2d 13 (1975); Neal v. State. 259 Ark.
The death penalty per se is not viola- 27, 531 S.W.2d 17 <1975); vacated insofar
tive of the federal eighth and fourteenth as judgments left undisturbed the death
amendments. Clark v. State, 264 Ark. penalty imposed, 429 U.S. 808, 97 S. Ct.
630, 573 S.W.2d 622 (1978). 44, 45~ 50 L. Ed. 2d 69 (1976).
Cited: Collins v. State. 259 Ark. 8. 531

54616 Procedures following remand of capital, case after vaca-
tion o? deatﬂ ﬂtence —?Qetrgactive appfcatlon

hT vithstanding S 5-4-602(3 > which requires that the same jury sit
in ? sentencing phase of a capital murder trial, the following shall
app ,
<I> Upon any appeal by the defendant where the sentence is of
death, the appellate court, if it finds prejudicial error in the sentencing
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proceeding only, may set aside the sentence of death and remand the
case to the trial court in the jurisdiction in which the defendant was
originally sentenced. No error in the sentencing proceeding shall result
in the reversal of the conviction for a capital felony. When a capital
case is remanded after vacation of a death sentence, the prosecutor
may:
(A) Move the trial court to impose a sentence of life without pa-

role, and the trial court may impose such sentence without a hear-

ing;

(B) Move the trial court to impanel a new sentencing jury.

(2) If the prosecutor elects subdivision (1KB) of this section, above,
the trial court shall impanel a new jury for the purpose of conducting
new sentencing proceedings;

(3) Resentencing proceedings shall be governed by the provisions of
88 5-4-602(4) and 5-4-603 — 5-4-605;

(4) All exhibits and a transcript of all testimony and other evidence
properly admitted in the prior trial and sentencing shall be admissible
in the new sentencing proceeding: additional relevant evidence may be
admitted including testimony of witnesses who testified at the previous
trial;

(5) The provisions of this section are procedural; they shall apply
retroactively to any defendant sentenced to death after January 1,
1974.

(6) This section shall not be construed to amend the provisions of
S 5-4-602 requiring the same jury to sit in both the guilt and sentenc-
ing phases of the original trial.

546. S 1:

Historv. Acts 1983, No.

A.S.A. 1947. S 41-1358.

CASE

Place of Resentencing.

This section requires that following re-
mand after vacation of his death sen-
tence, the resentencing was to be con-

NOTES

was originally tried, found guilty and sen-
tenced. even though the murder took
place in another countv. Pickens v. Cir-
cuit Court. 283 Ark. 97, 671 S.w.2d 163

ducted in the county where the defendant (1954

54617 Method of execution.

(a)(1) The punishment of death is to be administered by a continu-
ous intravenous injection of a lethal quantity of an ultra-short-acting
barbiturate in combination with a chemical paralytic agent until the
defendant's death is pronounced according to accepted standards of
medical practice.

(2) The Director ofthe Department of Correction shall determine the
substances to be uniformly administered and the procedures to be used

in any execution.
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(b) If the execution of the sentence of death as provided in subsection
(a) is held unconstitutional by an appellate court of competent jurisdic-
tion, then the sentence ofdeath shall be carried out by electrocution in
a manner determined by the Director of the Department of Correction.

(c) Nothing in this section is to be construed as a declaration by the
Arkansas General Assembly that death by electrocution constitutes
cruel and unusual punishment in violation of the Constitutions of the
United States or the State of Arkansas.

History. Acts 1983, No. 774, 8§ 1. 5. 6; any defendant sentenced to death by elec-
A.S.A. 1947. 8§ 41-1352, 41-1356. trocution prior to July 4,1983, could elect
41-1357. to be executed by lethal injection and that

Publisher's Notes. Acts 1983, No. 774, the election must be exercised in writing
§ 2, provided that the act applied only to one qi week prior to the date ofexecution
capital offenses committed after July 4. or ;t would be deemed waived.

19S3, and that nothing in the act was to Acts 1983i No 714< s 4 provjded that
be construed to alter the execution of a aj. references jn tf,e laws to execution bv
sentence of death imposedTor crimes com-  electrocution should mean execution by
mitted prior to July 4, 1983. except as ,etha, jnjcction as tQ jtal of_

PTAJtslf&éE_ KIo.V</fi‘,\§T3. proviﬂe& H1at fenses alreadv committed.
CASE NOTES

Cited: Fairchild v. State, 286 Ark. 191,
690 S.W.2d 355 <1985i.

CHAPTER 5
DISPOSITION OF CONTRABAND AND SEIZED
PROPERTY

SUBCHAPTER.

1. General Provisions.
2. Forfeiture of Conveyances Used in Commission ok Certain Crimes.

RESEARCH REFERENCES

ALR. Forfeiture of money to state or ated with property seized to support for-
local authorities based on its association  feiture. 38 ALR 4th 515,
with or proximity to other contraband. 38 1IJALR L.J. Survev of Arkansas Law:
ALR 4th -96. Criminal Law. 4 IJALR L.J. 189.
Necessitv of conviction of offense associ-
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1. In General

In a murder prosecuiion in which defendanl
waived his right 10 a jury trial on the guilt issue,
the trial court erred in failing to obtain a separate
waiver of a jury on the trial of the special circum-
stance allegation of multiple mur. rs. When ajury
has been waived as to (he guilt phase of the case,
it is impossible to comply with the requirement of
Pen. Code, § 190.4, that the special circumstances
be tried by a jury, and also comply with the
requirement of Pen. Code, § 190.1, that the guilt
and special circumstances be determined at the
same time. Thus, the provision of § 190.4. should
prevail, and a personal waiver of a jury on a
special circumstance allegation was required An
accused whose special circumstance allegations are
to be tried by a court must make a separate,
personal waiver of the right to ajurv trial. People
v Memro (1985) 38 Cal 3d 658, J14 Cal Rptr 832.
700 P2d 446.

3. Construction

The 1978 version of Pen. Code, § I9U.4, subd.
(e). providing that after a verdict imposing the
death penalty defendant shall be deemed to have
applied for modification of the verdict under Pen.
Cor.e, 8§ 1181, subd. 7, by the trial judge, like the
1977 version, requires that the trial judge make an
independent determination whether imposition of
the death penalty upon defendant is proper in light
of the relevant evidence and the applicable law.
People v Rodriguez (1986) 42 Cal 3d 730, 230 Cai
Rptr 667. time for gr or den reh extended.

An interpretation of Pen Code, § 190.4 (per-
taining to special findings on the truth of each
alleged special circumstance) that would require
the underlying felonies to be separately chaiged
does not violate the separation of powers doctrine.
The district attorney retains discretion to choose
whether or not to allege special circumstances; the
“charged and proved" requirement merely dictates

repo & MFI

ath peha%ypeprraélc\é% H?gté

§ 190.9

what must be done if he does decide to allege
special circumstances. People v Superior Court
‘Jennings) (1986. 2d Dist) 183 Cal App 3d 636.
228 Cal Rptr 357.

Pen Code, § 799. which allows a criminal pros-
ecution for murder to be commenced "at any
time." is not a special statute taking priority over
the general statute of limitations for commencing
prosecuiion of other crimes (former Pen. Code
§800. now §801) upon which a felony-mutuer
special circumstance may be based. Pen. Code,
§ 190 (describing the available punishments for
first and second degree murder), provides that the
penalty must be determined as specified in the
special circumstance statutes, and thus those stat—
ues take precedence over the general murder
star. res. Hence, the requirement of Pen. Code,
§ 190.4, subd. (a), that the underlying crime be
charged and proved pursuant to the general law
applying to the trial and comiction of the crime
specifically incorporates irto each felony-based
special circumstance allegation the general law of
the underlying felony, including its statute of
limitations. People v Superior Court (Jennings)
(1986, 2d Dist) 183 Cal App 3d 636. 228 Cal Rp r
357.

5. Procedure

Pan COwC, § i90.4. requiring th*1 jury
capital case to make a special finding on the truth
of each alleged special circumstance, contemplates
a jury finding on each charge special circumstance
by the application of legal principles an which the
jury is instructed to the evidence presented to
them. The statute does not contemplate that a jury
return a special verdict, which presents conclu-
sions of fact and leaves to the couit the task of
drawing conclusions of law and rendering judg-
ment upon them (Per. Code, §§ 1150, 1152). Peo-
ple v Davenport (1985) 41 Cal 3d 247, 221 Cal
Rptr 794, 710 P2d 861.

July 1 199) Presence of court

in a

(@) In any case in which a death sentence may be imposed, all proceedings
conducted after the effective date of this section in the justice, municipal,
and superior courts, including proceedings in chambers, shall be conducted
on the record with a court reporter present.

The court shall assign a court reporter who uses computer-aided transcrip-
tion equipment to report all proceedings under this section. Failure to
comply with the requirements of this section relating to the assignment of
court reporters who use computer-aided transcription equipment shall not be
a ground for reversal.

(b) The court may waive the requirement that a court reporter use com-
puter-aided transcription equipment if the court finds on the record that no
reporter using computer-aided transcription equipment is available.

(c) This section shall remain in effect only until July 1, 1990, and as of that

date is repealed.

Amended Stats 1986 eh 387 § 3: Stats 1987 eh 468 § I. 1987

effective September

Amendments:
<986 Amendment: Added the seeond paragraph

(2Perel O] 19
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upon it. People v Cordova (1939) 14 c2d 308. 94
P2d 40.

The discretion of the jury in fixing the penalty for
murder of the first degree, once exercised, may not
be disturbed on appeal. People v Williams (1948)
32 C2d 78. 195 P2d 393.

In the absence of error, the supreme court has no
power to substitute a sentence to life imprisonment
for a death penalty imposed b> the trial court in
its discretion under this section, upon a conviction
of first degree murder in a inal in which a jury
was waived. People v Odle (1951) 37 C2d 52. 230
P2d 345.

Appellate court is without authority to reduce
penalty from death to life imprisonment where
there is no error ir. proceedings for determination
of degree of murder and punishment therefore
after plea of guilts to charge. People v Thomas
(1951) 37 C2d 74. 230 P2d 351.

Where the evidence in a murder case tried by the
court is ample to establish first degree murder and
no prejudicial error was committed, the supreme
court has no power to reduce the degree of the
crime or the penally imposed. People s Dessauer
(1952) 38 C2d 547. 241 P2d 238.

Where trial court is vested with discretion to
determine punishment of defendant convicted of
first degree murder, and there has been no error,
supreme court has no power to substitute its
judgment for that of trial court as to penalty to be
imposed. People v Ortega (1953) 41 C2d 62), 262
P2d 2.

Where defendant lias been convicted of first degree
murder and every element of offense has been
proved, and the only error shown on appeal relates
to selection of penalty, it is proper to order limited
new trial on issue of penalty to be imposed by jury
different from that which t ed issue of guilt.

HOMICIDE

People v Green (1*956/ 47 C2d 209, 302 P2d 307
(disapproved on other grounds People v Morse
(1964) 60 C2d 631, 36 Cal Rptr 201. 388 P2d 33).

Error relating solely to question of punishment for
first degree murder cannot be coireeled by appel.
late court's refusing punishment, trier of fact being
vested with exclusive jurisdiction to determine
punishment. People v Green (1956) 47 C2d 209.
302 P2d 307 (disapproved on other grounds Peo-
ple v Morse (1964) 60 C2d 631. 36 Cal Rptr 201

388 P2d 33).

Jury's determination of penalty of death in first
degree murder case, after defendant's entry of plea
of guilty and proceedings pursuant to his request
for jury trial on issue of penalty, will not be
disturbed on apneal. People v Feldkamp (1958) 51
C2d 237. 331 P2d 632.

On retrial by jury on issue of penalty following
adjudication that defendant was guilty of first
degree murder and was sane at time of commis—
sion of offense, defendant cannot reopen question
of his sanity at time of commission of offense,
adjudication as to issue of insanity having been
affirmed bv supreme court. People v Lose (1961)
56 C2d 720, 16 Cal Rptr 777. 366 P2d 33. 17 Cal
Rptr 481, 366 P2d 809.

In a prosecution resulting in a conviction of first
degree murder and first degree robbery, a verdict
of life imprisonment, and a judgment which erred
in imposing a sentence of life imprisonment with-
out possibility of parole, the Supreme Court would
exercise its power under Pen Code. § 1260. to
modify the judgment to conform to me jury's
verdict pursuant to Pen Code, § 190, which pro-
vides for the alternative punishments for first
degree murder of life imprisonment or death but
not of lift imprisonment without possibility of
parole. People v Ketchel (1969) 71 C2d 635, 79
Cal Rptr 92, 456 P2d 660.

§ 1901, [Procedure in case involving death penalty]

A caie in which the death penalty may be imposed pursuant to this
chapkr shall be tried in separate phases as follows:

(@) Thvi question of the defendant’s guilt shall be first determined. If
the trie.- of fact finds the defendant guilty of first degree murder, it
shall at the same time determine the truth of all special circumstances
charged as enumerated in Section 190.2 except for a special circum-
stance charged pursuant to paragraph (2) of subdivision (a) of Section
190.2 where it is alleged that the defendant had been convicted in a
prior proceeding of the offense of murder in the first or second degree.

(b) If the defendant is found guilty of first degree murder and one of
the special circumstances is charged pursuant to paragraph (2) of
subdivision (a) of Section 190.2 which charges that the defendant had
been convicted in a prior proceeding of the otTense of murder of the
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first or second deqree, there shall thereupon be further proceedings on
th ciuesuon of t% trutk ? suc?w Pema&‘%wcumstance P :
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Added by initiative measure § 4. approved November 1978.

Prior Law:

(a) Former § 190.1, as addedby Stats1977 eh 316 § 7.

(b) Former § 190.1, as addedby Stats1973 eh 719 § 4.

(c) Former § 190.1, as addedby Stats1957 ch 1968 § l,amendedbyStats1959 ch73881

Former Sections; Former § 190.1. similar to the present section, wasadded by Stats1977 ch
316 §7, effective August [Il. 1977, and repealed by initiative measure §3, approved
November 7, 1978.

Former 3 190.1, similar to the present section, was added by Stats 1973 ch 719 §4, and
repealed tty Stats 1977 ch 316, effective August 11. 1977.

Original §190.1, similar to the present section, was added by Stats 1957 ch 196S §2,
amended by S.-ats 1959 ch 738 § I, and repealed by Slats 1973 ch 719 § 1

Note —Severability, see note to § 190.

Cross References:
Penalty upon special finding § 190.2.
Penalty for murder in the first degree of transportation worker; § 190.25
Determination as to imposition of death penalty or life imprisonment upon finding
of special circumstance; § 190.3.
Special finding on truth of alleged special circumstance: § 190.4
Death penalty for person under age 18; § 190.5
Appeals in capital cases: 88 W .6 ct seq.

Collateral References:
Witkin Crimes pp 122, 271, 972. 973. 976, 977, 978, 979, 980, 982, 986.
Wiikin Criminal Procedure pp 521, 550.
Witkin Evidence 2d p 19.
Cal Jur 3d (Rev) Criminal Law §§ 3342 et seq.
Cal Digest of Official Reports 3d Scries, Homicide §§ 100, 101.
Am Jur 2d Criminal Law § 595. Homicide § 553.

Forms:
Calif Criminal Forms & Instructions (BW, 1983) §8§ 43:19. 46:11

Lan Rcucn Articles
History of insanity as a defense to accusations of crime. 12 CLR 105
California penally trial 52 CLR 386.
California death penalty trials and appeals. 56 CLR 1364.
California Supreme Court in 1968-1969; death penalty 58 CLR 229
In mitigation of the penally of death. Lockett v Ohio and the capital defendant's
right to consideration of mitigating circumstances (|981) 69 CLR 317.
California's death penalty: Did the legislature do its job'l12 Glendale LR I
Review of Selected 1977 California Legislation 9 Pacific 1J 439
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evidence in ways favorable 10 the prosecution, and
in order to minimize such potentially prejudicial
effects, in future capital cases that portion of the
voir dire of each prospective juror which deals
with issues which involve death-qualifying the jury
should be done individually and ;n sequestration.
Such rule will not in any way affect the open
nature of a trial. Although tnal counsel or the
court may pose general questions to the panel, the
venirepersons should not respond to any questions
beyond those routinely asked in any criminal tnal
until they are outside the presence of their fellow
venirepersons Such sequestered voir dire will min—
imize each juror's exposure to the death-qualifying
voir dire of others, and will thereby minimize the
dilatorious effects of such exposure. Hovey v Supe-
nor Court (1980) 28 C3d I. I(if Cal Rptr 128. 616
P2d 1301.

In a hearing on a pretial motion to limit the
exclusion for cause of prospective jurors to be
called to try defendant's murder case, on the
ground the guarantee in the state and federal
Constitutions to due process of law and an impar-
tial jury prohibited the trial court from excluding
at the guilt phase of the trial prospective jurors
who would be fair and impartial, but who were
unequivocally opposed to imposing the death pen-
alty at the penalty phase, the trial court properly
rejected the motion, where defendant's expert evi-
dence did not establish that the exclusion ofjurors

§ 1902 [Penalty upon findin spedal cncumstance
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§ 190.2

with scruples against capital punishment resulted
in an unrepresentative jury on the issue of guilt or
substantially increase the risk of conviction. None
of defendants' studies focused on a pool ofjurors
comprised of persons eligible to serve in a capital
trial in California, which consists of persons eligi—
ble to serve in a noncapital case whose attitude
toward capital punishment would place them in
the "favor death penalty,” "indifferent” or "op-
pose death penalty” group. Rather, the studies
focused on a pool which, at least in theory,
contained a fourth group comprised of those who
would automatically vote for the death penalty, a
group excluded from California death-qualified
juries, and defendani failed to account for the
effect of the inclusion of such jurors in a scientifi-
cally adequate fashion. Hovey v Superior Court
(19S0) 28 C3d I. 168 Cal Rptr 128, 616 P2d 1301.
A penalty jury in a capital case can speak for the
community only insofar as the pool ofjurors from
which it is drawn represents the full range of
relevant community attitudes. Thus, a voir dire
process which systematically reduces whatever
doubts about the wisdom of capital punishment or
reluctance to pronounce the extreme penalty is as
constitutionally infirm as a jury from which indi-
viduals who hold such views are systematically
culled. Neither jury can speak for the community,
and both juries are less than neutral with respect
to the choice of penally. Hovey v Superior Court
(1980) 28 C3d I. 168 Cal Rptr 128, 616 P2d 1301.
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that (he killing occurred during a burglary, and adversely to the defendant under other, properly

where ii could not be assumed Ihal there was no  given instructions, in the instant prosecution the
evidence to support defenses which went to mit g only instructions on specific intent pertained to the
tion of the intent to ki “ People r (19 ) specific intent to rob. Although the evidence
37 Cal 3d 302, 208 Cal Rptr 196. 690 P2d 669. strongly suggested an intent to kill, evidence of

intent to kill must be found in a felony-murder defendant’s possible diminished capacity due to

situation before a defendant can be sentenced to voluntary intoxication when he shot the victim

life in prisonwithout the possibility of parole foreclosed a finding that the omitted instructions

pursuant to Pen. Code,
(a)(17)(felony murder as special circumstancel. A
cessary corollary of this rule is that the jury 202 Cal Rptr 303
must be instructed that a specific intent to kill is  |n a prosecution in which the information charged
d

§ 190.2 subd. were harmless beyond a reasonable doubt. People
v Quillin (1984. 5th Dist) 155 Cal App 3d 691

essential element of such a p al ¢ defendant with two murders and alleged the spe-
allegation and that (he pro h h b rde al cumstance h defendant had "in this
of prosing the specific intent to kill beyond a proceeding been convicted of more than one of-
asonable doubt. Peo pI Q uillin ( 5th Dist)  fense of murder in the first or ond degree”
55 Cal App 3d 6 al Rptr ( ode, § 190.2, subd. (a )( )) the trial court
In a murder prosecution in which it was alleged as  erred in failing to dismiss the special circumstance
special circumstance lhal de d was commu-— allegation after defendant had successfully moved
ing a robbery at thetime h murder (Pe for severance of the murder charges. The pro
Code, §190.2. subd.(a)( 1 )) the trial court's tion. how , had the gh to move to amen d h
failure to instruct the jury tha specific nt to information to allege the special circumstance of
kill is an esse | element f h spec aI circum- prior conviction of murder under Pen. Code,
stance allegation required reversal of a finding that § 190.2. subd. ( )( ). an amendment tha uld not
the special circumstance was true under the appli- be attacked for technical defec the preliminary
cable “harmless beyond a reasonable doubt" stan—- examination since, as was h own by the court's
dard of prejudic Although such instructional own records, de f ndant had been convicted of first

can be cured in some circumstances if it can degree mur d the severed portion. Shamburger

be determined that the ractual question posed by v Supenor Court (I954, 1st Dist) 1 al App 3d
the omitted instructlon was necessarily olved 484, 207 Cal Rptr

§ 1025 [Penalty for murder of transportation worker]
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(b) Every person whether or not the actual Killer found quilty of
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Added Stats 1982 ch 172 § 1. effective April 27, 1982.

Cross References:
Punishment for murder: § 190.
Procedure in case involving death penalty: § 190.1.
Penalties upon special findings: § 190.2.
Determination of death penalty or life imprisonment: § 190.2.
Special finding on truth o.'alleged special circumstance: § 140.4.
Appeals in capital cases: 8§ 190.6 et seq.
Punishment for manslaughter: § 193.
Justifiable homicide: 88 195 el seq.

Collateral References:
*Vitkin Crimes pp 972 et seq.
Witkin Criminal Procedure p 521.
Cal Jur 3d (Rev) Criminal Law §§ 3342 et seq.
Cal Digest of Official Reports 3d Series, Homicide 8§ 100, 101.
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Lise of In:e or wolence or which did not involve .the express or
implied threat t8 Use force or V|o|ence s used In this" section,
cn Inal activity does not re uire a conwc jon,
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he presenc or absence o criminal apvn Iy ne lef enda]n
ich Invalved. the use or attemipted Use. of Torce or violence or the

EXPIess or |mpq|ed threat to userpe) rce or wo?ence
¢) The Presence or absenceo any prior felony conviction.
B ot the pffense was committed while the dBfendant
sun er the Influence o extreme mental or emotional disturbance

M e) Whet Per of not the victi HJ artici ant in the defendant’s
conduct or consente tot e homicida

micida
Whether or not the offense mitfed under circumstances
Sﬂnch the de?endan Was reas n\a@ Be leved o eamora\J Justifica-

tion or extenuation For IS conduct.
EH% Wgether Pr not defendant ached under extreme duress or under
supstantia dom|nat|on of another erson

\fe 1L 12 e 0 e e s o o

endant fo apﬁneuate
IS conduct to 8 { uirements .0 w was lmnalre s a result
mental disease or derect, or the affects of intoxication

(1) The age of the defendant at the time of the crime.
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9% VY]ether or not the defendant was an a% lice to the oﬁenf
IS participation in the commission of the offense was relatively

other mrcumst nc which extenuates the gravity of the-crime
gv?an t%uﬁ] It 15 nota ega excuse?ort e crime. ety

ﬁter avm he recelved aII of the ewﬁienﬁe and afrter havin
eard and cpns ere the argum rhe unsg the trier o acts a
consider, take into accoun& an Hw ed hy.the a Wm

mitl at|n CIFC&I shar}ceﬁ referre |ss t|on ant sha ose
a. sente eath 1f the trier.of act conclu es fhiat t e rav |n0gf
?lrcumstances mﬁ [%h the. m|1| atmg circumstances. [T the trier
act determines that the mif a|n %acs S Jances outwe|gh the a

lif

gra:
vatipg circumstances the t Im en C%
(Ppaag ent In a state rison or a term orll V\Pﬂ]OUt tehe p033|b|||ty

Added by initiative measure § 8. approved November 7. 1978
Prior Law: Former § 190.3, as added by Stats 1977 ch 316 § II.

Former Sections: Former § 190.3, similar to the present section, was added b\ Slats 1977 ch
316 8§11, effective August. 11. 1977. and repealed by initiative measure 8§87, approved

November 7. 1978.

Former § 190.3. similar to present § 190.5, was added by Stats1973 ch 719 § 6 and repealed
by Stats 1977 ch 316 § 10. effective August 11, 1977.

V o/e—Severability of provisions, see note to § 190.

Cross References:
Punishment for treason: § 37.
Punishment for procuring execution of innocent person by perjury or subornation of
perjury: § 128.
Punishment for murder: § 190.
Procedure in case involving death penalty: § 190.1.
Penalties upon special findings: § 190.2.
Penalty for murder of transportation worker: § 190.25.
Special finding on truth of alleged special circumstance: § 190.4.
Death penalty for person under age 18: § 190.5.
Appeals in capital cases: 88 140.6 et seq.
Punishment for manslaughter § 193.
Justifiable homicide. 8§ 195 et seq.
Punishment for aggravated assault by life prisoner: § 4500.
Punishment for hindering defense or war effort: Mil & Vet Code § Ib’Z

Collateral References:
Witkin Criminal Procedure p 521.
Cal Jur 3d (Res) Criminal Law 88 3342 et seq.
Cal Jur 3d Penal and Correctional Institutions § 134.
Cal Digest of Official Reports 3d Series, Homicide 8§ 100, 101.

Forms:
Calif Criminal Forms & Instructions (BW, [983) §843:14. 43 24. 40.11, 46:12.
46:31

Law Raicw Articles
In mitigation of the penults of death Lockett s Ohio and the capital defendant's
right to consideration of mitigating circumstances. (19S1) on CLR 317.



§ 190.4 HOMICIDE

1904 [Special finding on truth of each alleged special circum-

san%
enever special. circ sanc nu eate in Se tron 2

c?ptehe trrer act 35 % na en ant st
ree ur er the 1 rrero fact sha aIso ma spec n n

o each alleged. special crr umstance. The rmrnar o

tetrut an or a oftes ecra crrcum tance sa Pe maeR
ener tonthee ecep aoratt
|ann h]e ursuanttlto Su vrsrton th ectron :
T t%Sahn IS PR Ypetenge &
¢t shal frndrng al each sspecra crrcumstance

€ d Specla
C arged IS er@ae{ Huepor not. true. eneve eclal circumstance
ommission, or atte Bte CO mISShOH 0 acrrme

Hceﬁ m(h(flh rged and proyed pursuant to the general law-
tpP rnag 10 etna? ana gonvrctroh) t’?he cnme

e
r?ey engaﬁt as convrctedqb peur th h fact hal
eaur unless a#ur rswarv ede nt a e eo
the trrer of fact’ fings. t t an or more te sp cial

rch Stances enumerat]e in ectro %harﬁ1 s {rue, there
¢ & Separcle penl heann and neit ISt e fing tngtr any

ere rnr cr cu rhhar e
rero actr u% r}erna ty o t toaree on'the Isste 0
h or untru e rem rnn cial circumstances

chare shall prevent t aﬂgldp In aseBarat nat hearrn

da%?ﬁsre 'Hatvtt'e%h tﬁﬁag%t’& ?Qéc'h“asn ﬁ%”m?h‘SSs ol bt e Al

ore” of the special rrcu % areqc are true, and dges no
reac aunanrmous verd tes lal crré; a)nce char

are not true urt s alﬁ ISMISS tn1 eJ ﬁeb?

w) chetlre ur n%rgs lssur?csr\/ﬁrtgh ret % ﬁwe rs% pe truth 0

crrcumstanc an. unanbrnous

P/drc of e Hrevrous Ee e, ?Wﬂl LercrafJ ireum-

reach he una MOUS er ct that one or more of t
Stances I is r}/rng %re true. the court shall dismiss the M In tne
court's discretfon”shall “either or e( a New w}ry rmB fotr dt
rssues the FeVIoUS [U rt Was nnab to reach ‘the Unanimous verdict
2r%r rmlrg Se a punisiment of confinement In state prison Tor a term
h) | defendant was convicte the rt sitting without a ur the
Frr)er oF Facg at the penalty ﬁea rng s e a|Ury unless
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Sl o s dole 1 . 0

8etthane tri roF act § a| Be ajury unless ajury 1s waYved %y the

the peaple.
If the trlero tts ahsﬁenuable to re nammous
g a ecourt aII Ismiss the

verdict CL (L enaz
and sha Ur |mpanédt the el 2 10, what
il N L b e

sta&gr ot s e o e Vi B Do O Qeme”t "

Svc% etnero fact which ongmtdt ?endanto ache for

|ch sU Ject t? eat enaty was a $ury esame

]ur¥ shal cga er zh K bg/ 0f Insanit

&H] ant to eﬁtlon the tru |rcu stance
Hl he a n the ty.to be un ess for

ﬁﬁ ther |schar ury |n a ne urgl
he drawn courts a| sate ts In su[%p%et o te Inqll

ﬂ?od cause Upon t e recor an cause them entered Into the

Inutes.
é?na ﬁa%lggﬁ%em rWshe'%'teJhSt d%?”ﬁ%%t T P tﬁ%tﬁﬁatg

\} n(tC?e jon M tﬁ) beconsad redty bgnreaan Oerw Slo i
Eac act er

be Tia etnero fhe prlorpaset he s trer 0

t]att esubse Uent Raseth t t i
&gdtﬂﬂf\ﬁt osclﬁlse eétﬂ eena Iertﬁ 8Cter@5anrtesr qbe (Y g |cé or
ave a |cat|o |cﬂop uch verﬁmt or nP]g
ursu nt to ISion S on Hru Eonte gdpllcano
ici(}rewew the evidence.. consider,. take Into ac

nd
ec 5 by gt L it el

lvve mdmsan verdlcts T teagravatmg cwﬁumstancse oett/t

H g resentec?a%% ]Cultralcguemssﬁ %%at%r onC 0trtlter arr cord VgPerasons for
|s e |I gt forth therason or_his ruling on the applicatio
éﬁ at e{ tf on ﬁte EI Vs mfrtu?es hFhepg nlatlo

ena ver IC slianf 1o, SUb IVISION

cation, of t
(7) o ection F =n nt's automatle
g ursuant tq s% IVISIOﬂ %lon e rantin
ca gn sir'll”be reviewe on the eoplesappea ursuant to

Added b\ K"" ti\o me ; 10, approved November 7. W7X
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§190.4. n4

Under Pen. Code. § 190.4. a defendant charged
with murder with allegations of special circum-—
stances (killing committed during commission of
robbery and burglary), calling for a life sentence
without possibility of parole, had a statutory right
to a trial by jury on the truth of the allegation of
special circumstances. Thus, error resulted from
defendant's failure to he informed of, and to wane
his right to a juty trial on the special circum-
stances allegation. Moreover, the error was preju—
dicial where the jury could have found in defen-
dant's favor on ‘'he issue of special circumstances,
People v Granger (1980) 105 CA3d 422. lo4 Cal
Rptr 363.

In a prosecution in which a 16-year-old male was
convicted of the rape and first degree murder of a
13-year-old girl, the trial court erred in submitting
charges of special circumstances to the jury and in
sentencing defendant to life imprisonment without
possibility of parole when the special circum-
stances were found true. Since 1921, death penalty
statutes have exempted minors from that sanction,
and, though the statute does not also explicitly
exempt minors from the sentence of life imprison—
ment without possibility of parole, neither the
language nor the history of the statute supports an
interpretation that would authorize imposing that
harsh penalty on persons under IS. Since the
statute is unclear in its effect on the penalty
applicable to minors, silent regarding appropriate
procedures by which the penalty of life imprison-
ment without possibility of parole would be im-
posed on them, and devoid of evidence of any
legislative intent to depan. from the status quo. the
ambiguity was required to be resolved in defen-—
dant's favor by holding there is no authority for
charging minors with special circumstances. (Dis-
approving People v. Superior Court (Reed) (1979)
08 Cal.App.3d 39. 48-49 [15° Cal.Rptr. 310). to
the extent it is inconsistent with the opinion.)

HOMICIDE

People v Davis 11*81) 2« O | 3d 814. 176 Cal
Rptr 521. 633 P2d 186

In j prosecution on two counts of first decree
murder with special circumstances alleged, thc
jury's special circumstances findings relating
murder in the course of robbery, rape ana kidnap,
mg would not be reversed on the ground the
prosecution had failed to charge defendant with
the robberies, rapes and kidnapmgs as separate
crimes. Although the literal language of former
Pen Code, $ I*>04. supported defendant's conten—
tion, the information notified defendant of all ihc
special circumstances against which he had to
defend, and thus no prejudice appeared. (p—
Kaus, J.. with Bird, C. J., and Newman, J.,
concurring.) People v Kobcrison (1982) 33 C3d
21. 188 Cal Rptr 77. 655 Pad 279

5. Procedure

In a proceeding to determine the penally for first
degree murder, the court did not err in denying
defendant's motion that he be permitted to waive a
jury trial, where the prosecutor refused to join in
the waiver. People v King (1*470) | C3d 791. 83
Cal Rptr 401, 463 P2d 753.

In a first degree murder prosecution subject to
Pen. Code, S§ 190.1 and 190 2. as revised tit )973
(under which it was the province of a jury to
determine the accused's guilt, and of the same or
(for good cause) a different jury to determine the
truth of the "special circumstances" charge, and
under which if such truth were found, the tr>al
judge's imposition of the death penalty was man-
datory), it was not Improper for the trial judge to
exclude from the jury, at either the guilt or the
"special circumstances" phase of the trial, persons
with unalterable belie/s in the wrongfulncss of the
death penally. Peoplt v Sand (197S) 81 CA3d 448.
146 Cal Rptr 448.

§ 1905 [Death penalty for person under 18 prohibited

NotW|thstand|
not e| 05e an
tlmeP ecom soH
age or such person sha

an other provision of law.  the deah nalty shall
rson Who ﬁ Bder the %ya

ecr me.

be upon the de endan

urden 0 roo aS tot

Added by initiative measure § 12. approved November 7, 19*8.

Prior Law:

(a) Former § 190.5, as added by Stats 1977 ch 316 § 13.

(b) Former § 190.3, as added by Stats 1973 ch 719 § 6.

Former Section: Former § 1Q0.5. similar to the present section, was addedby Stats 1977 ch
316 § 13, 'effective August |IlI, 1977. and repealed by initiativemeasure §11.approved

November 7, 1973.

Note —Severability of provisions, see note to § 190.
128



DEATH PENALTY

5. Procedure

In insiruciing the jury that the death penalty shall
not be imposed upon any person for murdei
committed before such person shall have reached
the age of eighteen years, and that the burden of
proof as to the age of said person is upon the
defendant, the court does not err in stating further
that the law "presumes" that the defendant was
over the age of eighteen years and that this "pre-
sumption . . . must prevail unless from a prepon-
derance of the evidence produced you are con-
vinced that any such defendant was under the age
of eighteen years at the lime of the commission of

§ 190.6

the offense.” People v Ellis (1929) 206 C 355, 274

1

It is proper to instruct the jury that Lhe burden is
upon the defendant to prove "bv a preponderance
of the evidence" that he was under the age of
eighteen years at the time of commission of the
offense, without stating that if they should find
that the defendant had not reached lhe age of
eighteen years before the offense was committed,
or jf (hey should have a reasonable doubt on that
pojnti Ihe dealh penal,> could nOl t* ,mpOSed
People v Ellis (1929) 206 C 353. 274 P 333.

§ 1906 [Appeals in capital cases to he handled ex editiously ]
The | |s|a(§ure finds,.that the |m S|t|on of sen ence in all capital

cases sfould be expedttlousl carr|

Therefore. In all cas
the a edl o th
|n| reac |n te ts
the entlr recor
{e uirement
ourt s all State on t
clrcumstances ca F
cumstan esII | ab

ﬁcut?eah penalty.

ate. urem
USt

ﬁ ot met,

|nw Ich a e

the sentencl
£ re]or 't

e groun Srp(Pr pre

r¢ence of death has heen |mR83ed

Bl A
h S |ce

segtwhlc
dt upr
xtr or Inar an

acts support |n

com
h tetme requirem nts o t(hsf

uding t e ultimate Imposition 0

Added Stats 1977 ch 316 § 14, effective August 11, 1977.

N ote—Severability of provisions, see note to § 190.

Cross References:

“Entire record™: § 190.7.

Certification of record where death sentence imposed: § 190.8. Presence of court

reporter: § 190.9.

Collateral References:

Witkin Criminal Procedure pp 684 et seq.

Cal Jur 3d (Rev) Criminal Law 8§ 3/42 et seq.
Cal Digest of Official Reports 3d Series. Homicide §§ 100. 101.

Law Review Articles:

Review of Selected 1977 California Legislation. 9 Pacific LJ 439.
Cruel punishment and respect: super due process for death. (1980) 53 SCLR 1143.

Identifying comparatively excessive sentences of death:

(1980) 33 Stan LR 1.

a quantitative approach.

NOTES 0O DECISIONS

A state prisoner sentenced to death cannot allege
j* the state failed to compare his sentence with
crs decided under the state's death penally
',aiutc where his case was one of the earliest to be
rvided under the statute and has been used bv

the slate supreme court as a reference point with
which to compare all subsequent capital cases to
insure proportionality  Sullivan v Wainwright
(1983. L'S) ' X 1 Ed 2d 210. 104 S Cl 250
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§ 107 !“Ennre record” of capital cases on review]

Th? “entire re or("j referred to in Section 1906 shall include, hut not

be mp]ned o, t %IIO\é\nntg  record ved i the rules adocted

) e e oo ! et e
rom ajudgment of convictio

o (T

ITEI)t
€ Superior COUT ertaini rial of the Cause.

Noth|ﬂg contame |nt 15 sectlons all dﬁ)recu de a court from orderin
hat the entire rec include municipal court or Settlement proceed-

INgs pertaining to t ?1ed Case,
Notwnhstandmg th|ﬁ section, the Jup dglal .Cou maa/%g rules
e

nat . Inconsisten Wlt BUT 05 0f peEcliQ recr dper-

SHpeR when %ﬁ?&‘gmem cfea%oﬂaé‘rbee%e%'r%%%tb%'&e
Added Stats 1982 ch 917 § 1

Cross References:
Procedure in case involving death penalty: (j 190.1.
Determination as to imposition of death penalty or life imprisonment: § 1Q0.3.
Special finding on truth of each alleged special circumstance: § 190.4.
Certification of record: § 190.8.
Presence of court reporter: § 190.9.

Collateral References:
Witkin Criminal Procedure pp 684 et seq.
Cal Jur 3d (Rev) Criminal Law §§ 3342 et seq.
Cal Digest of Official Reports 3d Series. Homicide §§ 100. 101

ﬁn 1%%% [Cert| ication and correction of record where death sentence

Ina hich a death enteneha en |m ed the re ord
%%J wmu % ge ?}O%SF ? |ed C%o ?was not o

er| eIt s, dellvEre art |?s or
therr counse|, the tr| ourt | monlfg P ara| N o [ne
recorg g expeqite cer at|on and report the status of the
recor to a|| ornia ureme ourt,

Correctigns fo the 1B ?r a}II not be rectuwed to include simple
typographical errors that cannot conceivabl> tause confusion.

Added Stals 1954 ch 1422 § 1

Cross References:
Necessity of expeditious handling of appeal: § 190.6.
"Entire record™: § 190.7.

Collateral References:
Witkin Criminal Procedure pp 684 et seq.
Cal Jur 3d (Rev) Criminal Law 88 3342 et seq.
Cal Digest of Official Reports 3d Series, Homicide 100, 101.
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MANSLAUGHTER §192

§ 1909 [Presence of court reporter in all death penalty proceedings]
In any case in wpmh %d ?Fh sentence nP¥ be imposed, aIA proceed-
8 onaucteg ter the efrective zi\te of This sec(s)on In t d ustice,
rﬂﬂl SUPerigr courts, n udlng roceed rqs inchamners;
shall be conduicted"on the record with a court reporter” present.

SJUcd Slats 1984 ch 1422 § 2.

Crocs References:

Procedure in case involving death penalty: § 190.1.
Determination as to imposition of death penalty or life imprisonment: § 190.3.

Special finding on truth of each alleged special circumstance: § 190.4.
Record of capital cases on review: § 190.7.
Certification of record on appeal: § 190.8.

Collateral References:

Cal Jur 3d (Rev) Criminal Law 8§ 3342 et seq.
Cal Digest of Official Reports 3d Series, Homicide §§ 100, 101.

9 19i. Petit treason abolished

Tbc rules of the commo la dcf“ Shmvcd he k||||na of a master bg

d Servant, (?n us an it trﬁason ar
olishe %n 8 enses areh m|C| 6s, pums a in the manner
prescrlbed thS C a

f Aactcd 1872.
Prior ljw;
11 Crimes and Punishment Act § 39 (Stats 1850 ch 99 § 39 p 233).
>t L.cid's Draft NY Pen C § 239.
M Pen C § 182.

References:
l.'ravin against sovereignty of state: §8§ 37, 38.

( "lateral References:
Crimes p 271.

*192. [Manslaughter]

M%Bgawdgeé ?wthek unlawful killing of a human being without

11 Voluntary—upon a sudden (quarrel or heat of passion.
'1|nvcf<luntary—|n th commlsslon ofan unlaw uI act, not amount—

*on>"or In the commission of a lawful tWIC m
" lice death In an unlaw %ﬂer or wthout ue caution ﬁ}é

S gl\?%ejc é)ﬁn h|s SUdeVISIOﬂS not apply to acts committe
Y Except as provided in paragraph (3), driving a vehicle in the
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§3524 u A PENAL CODE j

maintain an action for damages against the person causing the death, or if
dead, such person's personal representatives.

(d) If an action arising out of the same wrongful act or neglect may *
maintained pursuant to subdivision (c¢) for wrongful death to any such
prisoner, the action authorized by subdivision (a) shall be consolidated
therewith for trial on motion of any interested party.

(e) For the purposes of this section, "heirs” mean only the following:

(1) Those persons who would be entitled to succeed to the property of the
decedent according to the provisions of Part 2 (commencing with Section
6400) of Division 6 of the Probate Code, and

(2) Whether or not qualified under paragraph (1), if they were dependent on
the decedent, the putative spouse, children of the putative spouse, stepchil-
dren, and parents. As used in this paragraph, “putative spouse™ means the
surviving spouse of a void or voidable marriage who is found by the court to
have believed in good faith that the marriage to the decedent was valid.
Amended Stais 1983 ch 842 § 16, operative January |. 1985

Amendments:
1983 Amendment: Substituted "Part 2 (commencing with Section 6400) of Division 6" for "Division '

(commencing with Section 200)" in subd (e)(1).

Law Revision Commission Comment:
1983 Revision— Section 3524 is amended to revise the reference to the intestate succession provisions of
the Probate Code in view of the recodification of those provisions as Part 2 of Division 6 of the Probate

Code.
Review of 1983 legislation. 15 Pac LJ 423.

§ 3605. [Witnesses]
The warden of the State prison where the execution is to take place shall be
present at the execution and must invite the presence of two physicians, the
Attorney General of the State, and at least 12 reputable citizens, to be
selected by him; and he or she shall at the request of the defendant, permit
those ministers of the Gospel, not exceeding two, as the defendant may
name, and any persons, relatives or friends, not to exceed five, to be present
at the execution, togetl r with such peace officers as he may think expedi-
ent, to witness the execution. But no other persons than those mentioned in
this section can be present at the execution, nor can any person under 18
years of age be allowed to witness the execution.

Amended Stats 1986 cb 248 § 167. (

Amendments:
1986 Amendment: Routine code maintenance.

§3700 and following sections—general references:

Adequacy of defense counsel's representation of criminal client regarding incomp-ettncv. insanity, and
related issues, 17 ALR4th 575.

8 3701. [Petition requesting inquiry into sanity of prisoner]
W itkin Procedure (3d) Actions § 24.

§ 3704. [Execution of judgment when defendant found sane; Commitment of

insane defendant to medical facility; Recovery of sanity]
Cal Jur 3d (Rev) Criminal Law § 2145.
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_ TITLE
Execution oI Deaﬁ] Penalty

Chapter
1 Executing Death Penalty. §8 3599-3607
2. Suspension of Execution of Death Penalty: Insanity: Pregnancy. 8§ 3700-
3706

CHAPTER 1

Executing Death Fenaiiy

§3599. [Repealed]

83600. Detention of maleprisonerspendingexecution: Designation of prison

83601. Detention of femaleprisoners: During pendency of appeal

83602. On affirmance of appeal: Designation of prison: Return on commutation of
sentence

83603. Place of execution

§3604. Method

§3605. Witnesses

§3606. [No section of this number]

§3607, Return on death warrant: Data required to be shown

Cross References;

Treason as punishable by death: § 37.

Procuring execution of innocent person by perjury or subornation thereof as
punishable by death: § 128,

Murder as punishable by death: § 190.

Kidnaping for ransom, reward, etc., as punishable by death: § 209.

Train wrecking as punishable by death: § 219.

Reimposition of death sentence, on defendant in his absence, on judgment imposing
death penalty has been affirmed by appellate court: § 1193 subd I

Execution and delivery of warrants when judgment of death is rendered: § 1217.

Transmittal of statement of conviction requiring judgment of death to Governor:
§1218.

Authority for governor to require opinion of justices of Supreme Court and/or
Attorney General on receipt of statement of conviction requiring judgment of
death: §1219.

Order appointing dav of exectuion when judgment of death remains in force
unexecuted: § 1227.

Carding out execution of judgment of death after stay or reprieve: § 1227.5

Automatic appeal after judgment of death: § 1239(b).
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§ 3599 DEATH PENALTY

Execution of judgment of death after sanity investigation when defendant found
sane or when judge determines that defendant has recovered his sanity: § 3704

Execution of judgment of death following investigation as to pregnancy of femalr

defendant: § 3706.
Aggravated assault bv person sentenced to life imprisonment as punishable with

death: § 4500.
Requirement that Governor cause register to be kept with respect to statements in
capital cases made to him, with his aciicn thereon: Gov C § 12030(b).

Collateral References:

Law Review Articles:
Due process and capital punishment. 11 UCLA LR 527.

éy N %‘3}%8@ %p%%ﬁf 19%ch 282 p Dand repealed

§f'imr[| etention of male prisoners pending execution: Designation

ver whom has bee hmpesq the Jud menI of

to t en o %rméx é)n?on

e5| % ({ rtment ior t% xecuélon of the death penalty,
p the execution of the judgment,

Added Stats 1941 ch 106 § 15; Amenced Stats 1943 ch 107 § 2; Stats 1957 ch 2256 § 75.

Amendments:

1943 Amendment: Substituted "designated by the State Board of Prison Directors
for the execution of the death penalty, there to be kept until the execution of the
judgment™ for "at San Quer.iin, there to be kept until the execution of the
judgment, unless the State Board of Prison Directors shall designate another State
prison™ at the end of the section.

1957 Amendment: Substituted "department™ for "State Board of Prison Directors"
after "designated by the".

Cross References:
Execution and delivery of warrants when judgment of death is rendered: § 1217.

Collateral References:
Witkin Criminal Procedure p 612.
49 Cal Jur 3d Penal and Correctional Institutions § 203.
21 Am Jur 2d Criminal Law § 596.

Lau Review Articles:
California’s death penalty: Did the legislature do its job? 2 Glendale LR 1.
Post conviction remedies in California death penalty cases. 11 Stan LR 94.

3601 [Detention of female pnsoners During pendency of appeall

el eh”? FheR saj E’?Frﬁgh DA o I
nstltut|on or Women, there to be held pending decision Lipon appe

Added Stats 1941 ch 106 § 15.

Prior Law: Stats 1929 ch 248 § 17 p -90, as added bv Slats 1935 ch 497 § 6 p 1567, amended
by Stats 1937 ch 700 § 3 p 1973.
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EXECUTING DEATH PENALTY § 3603

Cross References:
Execution and delivery of warrants when judgment of death is rendered: § 1217.

Automatic appeal after judgment of death: § 1239(b).

Collateral References:
Witkin Criminal Procedure p 612.
49 Cal Jur 3d Penal and Correctional Institutions § 203.
21 Am Jur 2d Criminal Law § 596.

§ 3602, !iOn afllrmance f appeal: Designation of prison: Return on
commutt tion 0 sentenceh ! | i1

on the aff rma e of ra e e emae erson . sentenced fo
y&tﬂ shall t ereafter b% k 3 to the p ? [ﬁ
state] prlson desi nate? v e ge arAmenE or t e e ecutlon 0
(f ena|¥ earlier hant ﬁ eoret Yupon wh|
ment 1S 10 pe executed: rwde Wever }“':1 in the evSn of a

uaqn af sentence Sqid female hpnsoner shall be returned to the

aI| ornia nstltut|on or Women, there to be confined pursuant to
such commutation,

Added Stats 1941 ch 106 § 15; Amended Stats 1943 ch 107 § 3; Stats 1957 ch 2256 § 76.

Amendments:
1943 Amendment: Substituted *"designated by the State Board of Prison Directors
for the execution of the death penalty™ for “at San Quentin* after "Prison".
1957 Amendment: Substituted "department' for “State Board of Prison Directors™
before "for the execution™.

Cross References:
Reimposition of death sentence, on defendant’s absence, where judgment imposing
death penalty has been affirmed: § 1193.

Collateral References:
Witkin Criminal Procedure p 613.
49 Cal Jur 3d Penal and Correctional Institutions j 203.
21 Am Jur 2d Criminal Law 88 596, 597.

§3603 [Place of execution]
%e gid ment of de th shaII bg executed within the lIs of one of
T ege prisons e5|gnated e court by whic Judgment 15

Added Stats 1941 ch 106 § 15.

Frior Law:

I;]) Former § 1229 1st sentence, as amended by Stats 1891 ch Iql § 9 p 274
'b>Stats 1858 ch 231 § 1p 192.

'c> Code Crim Proc 88 506, 507.

Cross References:
Warrant of death, execution and delivery of: § 1217.
Statement of conviction and testimony, transmission to Governor by judge: § 1218.

Ccllateral References:
JN'tkii. Criminal Procedure p 613.
Cal Jur 3d Penal and Correctional Institutions § 206.
*e Am Jur 2d Criminal Law § 596.
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§ 3603

DEATH PENALTY

NOTES OF DECISIONS

The 1891 amendment to former § 1229 relating to
the place for the execution of the death penalty nf
one convicted of murder in the first degree, "did
not apply to convictions for offenses committed
prior to 1ts enactment. People v McNulty (1892)

33801 ethod

app dismd 149 US
9, pcoplc V Vincent

P 6L

Cl 95 |

581 app dismd 149 US
9%0.

S Ct

M5, 37 L Ed 882 13
(1892 95 C 45 30
6»8, 37 L Ed 884 13

91C 427. 26 P 597, 29
S
P 58

Pumshment of death shall be inflicted by the administration of a

Added Stats 1941 eh 106 § 15.
Prior Law:

(a) Former § 1228.

(b) Criminal Practice Act § 480 (Stats 1851 ch 29 § 480 p 265).

(c) Stats 1850 ch 119 § 512 p 313.
(d) NY Code Crim Proc § 500.

Cross References:

Warrant of death, execution and delivery of: § 1217.

Collateral References:
Witkin Crimes p 972.
Witkin Criminal Procedure p 613.
17 Cal Jur 3d Criminal Law 88 262, 265.
21 Am Jur 2d Criminal Lav. § 598.

Law Review Articles:

Joseph Story on Punishment. 43 CLR 76.

NOTES OF

The 1937 amendment to former § 1228, prowdmg
that the punishment of death should be inflicte
by the administration of lethal gas instead of by
hanging, did not repeal the statute then in force
before the effective date of the new enactment; and
the old punishment by hanging applied to a crime
committed between the time of the passage of the
new act and the time of its gomg into_effect,
People v Righthouse (1937) 10 C2d 85. 72 P2d

Th|s section is not invalid as permitting the impo-
sition_of cruel and unusual punishment cont rary to
the Federal Constitution. People v Daugh r
(1953) 40 C2d 876. 256 P2d 911 cert den

§ 3306 [Witnesses]

The
ust

resent e X
y3|C|an ?] ?&ttorney

fion a
enera

vy)arden of the }S]tate rison Where the execution is to take

P "ol e, st

DECISIONS

827, B L Ed 352 74S Cl 47.

So long as the death penalty is still .vde.. ac-
cepted, it does not violate the consiitu con-
cept of cruelty (U. S. Const, 8th A.nvrad, Cal
Const, art 1, §6); it is not rendert 1 cmsi or
unusual as the result of the Legislature's in
the trier of fact discretion to extend m-ctr- so a
convicted first degree murderer, or by tfcs
suffering attending the detention in dears or
by the fact that under Pen Code, }3624 s is
inflicted by the administration of lethal rat An-
derson, In‘re (1968) 69 C2d 613, 73 Cal Rpcr 21
447 P24 117,

Place



EXECUTING DEATH PENALTY 8§ m

reputable citizens, to be selected by him; and he shall at the request of
the defendant, permit such ministers of the Gospel, not exceeding
two, as the defendant may name, and any persons, relatives or
friends, not to exceed five, to be present at the execution, together
with such peace officers as he may think expedient, to witness the
execution. But no other persons than those mentioned in this section
can be present at the execution, nor can any person under age be

allowed to witness the same.

Added Stats 1941 ch 106 § 15.

Prior Law:

(a) Former & 1229 2d. 3d sents, as amended by Stats 1891 ch 191 § 9 p 274.
(b) Stats 1858 ch 231 § 1 p 192.

(c) NY Code Crim Proc 8§ 506. 507.

Cross References:
Warrant of death, execution and delivery of: § 1217

Collateral References:

Witkin Criminal Procedure p 613.
49 Cal Jur 3d Penal and Correctional Institutions § 206.

21 Am Jur 2d Criminal Law § 595.

Attorney General's Opinions:
32 Ops Atty Gen 254 (authority of warden to appoint deputy to officiate at
execution during warden's temporary absence or incapacity—authority for direc-
tor of corrections to appoint deputy in event of warden's death).

83606. [No section of this number]

§ 307 [Return on death warrant; Data required to be shown|

After the execution, the warden must make a return upon the death
warrant to the county clerk of the court by which the judgment was
renderea, showing the time, mode, and manner in w'hich it was

execute
""9ded Stats 1941 ch 106 § 15.
Ff,ior Law:
FortT>er § 1230. as amended by Stats 1891 ch I'M § 10 p 274.
b| S<ats 1858 ch 231 § 2 p 193.
'c>N'V Code Crim Proc § 508.

Collateral References:

y~ilkin Criminal Procedure p 613.
N Cal Jur 3d Penal and Correctional Institutions § 206.

Am Jur 2d Criminal Law § 595.
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§ 3700 DEATH PENALTY

CHAPTER 2

Suspension of Execution of Death Penalty: Insanity: Pregnancy

§ 3700. Authority to suspend

8 3700.5. Sanity examination following execution order: Report

§ 3701. Petition requesting inquiry into sanity of prisoner

§3702. Attendance of district attorney at sanity hearing

§ 3703. Entry of verdict: Hospitalization upon finding of Lsanity

§ 3704. Execution of judgment when defendant found sane: Commitment of insane
defendant to medical facility: Recovery of sanity

8§ 3704.5. Transfer of defendant from state hospital to medical facility

§ 3705. Pregnancy investigation

§ 3706. Execution of judgment suspended during pregnancy

Cross References:
Reprieve, pardons and commutations: 88 4800 et seq.
Inapplicability of statutory provisions governing notice of application for pardon
when there is imminent danger of death of person convicted: § 4806 subd I.

Reprieve, pardons and commutations: Const Art V § 8.

§ 3700. [Authority to suspend

NO éudge court, 0 ofncer ther hhan theG vernor can sPs[[f)]en%the

execution of a ]uh egment o deaTt except e warden, g fafe

Enson {0 whom he’is delivere exec |on as provided in the SIX
licceeding Sections, unless an appeal 15 a

Added Stats 1941 ch 106 § 15.

Prior Law:

(a) Former § 1220, as amended by Stats 1891 ch 191 § 2 p 273.
(b) Criminal Practice Act § 469 (Stats 1851 ch 29 § 469 p 264).
(c) Stats 1850 ch 119 8501 p 312.

(d) NY Code Crim Proc § 495.

Cross References:
Automatic appeal after judgment of death: § 1239(b).

Collateral References:
Witkin Crimes p 1034. Cal Jur 3d Criminal Law § 265. Penal and Correctional
Institutions § 207.
21 Am Jur 2d Criminal Law 8§ 558, 596.

Law Review Articles:

Insanity after judgment operating to delay execution. 23 SCLR 246.
Restatement of law of insanity as defense in criminal law of California. 27 SCLR

181.
Inquiry into sanity of defendant after sentence. 27 SCLR 203.

Capital punishment. 42 ABAJ 113.
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SUSPENSION OF EXECUTION

§ 3700

NOTES OF DECISIONS

Under §§ 3700-3704, prior 10 the 1949 amend-
ment of § 3704, a person who has been adjudged
insane and committed to a state hospital after
conviction, sentence, and deliver)' to a warden of a
state prison for execution, and who, following
certification by the superintendent of such hospital
that he was sane, had been returned to the custody
of the warden for execution, had no right to a
judicial determination of his restc-ation to sanity.
Phyle, In. re (1947) 30 C2d 838, 186 P2d 134, cert
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131

The supreme court has appellate jurisdiction
criminal cases where judgement of death has been
rendered (including proceedings which attack such
ajudgment by motion to vacate or petition for the
writ of coram nobis); and its power to issue writs
necessary or proper to the complete exercise of
such jurisdiction under Const Art VI 84 includes
the power to stay execution of the sentence of
death until final determination of a pending appeal
from an order made after the final judgment
imposing such sentence. People v Shorts (1948) 32
C2d 502, 197 P2d 330.

The procedure which permits a convicted defen-
dantj after affirmance of the judgment on appes!,
to apply directly to a trial court for a vacation of
the judgment, but which reserves to the supreme
court, on appeal from an order denying the mo-
tion, the right in the exercise of judicial discretion
to grant or deny a slay of execution and to dismiss
the appeal as irregular and frivolous when there is
a failure to accompany and support the applica—
tion for a stay by a prima facie showing of merit
and probable cause, fully meets the constitutional
"xjuirements of due process of law. People v
Shorts (1948) 32 C2d 502, 197 P2d 330.
Une who seeks a stay of execution of a judgment
stnposing the death penalty in order that he may
rwect an appeal from an order denying the writ
* coram nobis, where the only point involved
*PPears on the face of the application and on the
«ords already before the supreme court to be a
J*-nation °f the age of the defendant, which ques-
/,;;n on substantially conflicting evidence has been
solved adversely to the defendant by the trial
¢-"in. must make some further prima facie show-
's of merit and diligence; otherwise he has failed
a ow that his appeal is taken in good faith.
"Tile v Shorts (1948) 32 C2d 502 197 P2d 330.
** who applies for a writ of coram nobis on the
, Hnd that he was under the age of eighteen at
, lin’e the death penalty was imposed on him
*,0'v that the facts on which he relies were
nown to him and could not tn Ihe exercise of
ligcnce have been discovered by him at any
substantially earlier than the time of his
the writ; otherwise he has stated r.o
v Shorts (1948) 32 C2d

in

j

*

51*

o
N

,J °r relief
1*7 P2d 330.

‘PPellant was not entitled to a stay of execu-
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tion to enable him to perfect his appeal from an
order denying a motion to vacate a judgment
imposing the death penalty, after such judgment
had previously been affirmed on appeal, where, at
the time he applied for a stay, he did not furnish
the supreme court with a copy o™ his motion for a
writ of coram nobis, where he alleged merely that
he was prepared to show tn such writ that he "is
under the age of eighteen at the present time,"
where the evidence available to support such
ground is not set forth by affidavit or otherwise,
and where he did not show that he was prompt
and diligent in seeking relief by writ of coram
nobis and that the controlling fact on which he
relied is that proceeding was not known to him at
the time he was tried and convicted. People v
Shorts (1948) 32 C2d 502, 197 P2d 330.

On appeal fiom an order denying a motion to
vacate a judgment imposing the death penalty,
where such judgment has previously jeen reviewed
on appeal and affirmed, the bu- Jen is on the
defendant to apply for a stay of execution of such
final judgment and to support such application by
a prima facie showing of substantial merit in his
appeal and probable cause for reversal of the order
denying the motion; and in the absence of such
prima facie showing, not only will the application
for the stay be denied but the appeal itself will be
deemed taken for an improper objective (namely,
delay of execution of a final and valid judgment)
and, hence, to be frivolous and irregular and
subject to dismissal forthwith. People v Shorts
(1948) 32 C2d 502, 197 P2d 330.

One who applies for a stay of execution pending
appeal from an order denying a motion to vacate a
judgment imposing the death penalty should make
a prima facie showing that his appeal is taken in
good faith, that some substantial and justiciable
point is in actual controversy, and that there is
probable cause for reversal of the trial court's
order. People v Shorts (1948) 32 C2d 502, 197
P2d 330.

In a death penalty case, after judgment of convic—
tion has been reviewed and affirmed on appeal and
has been thereafter attacked in the trial court by
motion to vacate, which motion has been denied,
the right of the defendant to appeal from the order
of denial does not carry with it as of course a
right to stay of execution People v Shorts (1948)
32 C2d 502 197 P2d 330.

This and the following sections establish the mea-
sure of a convicted defendant’s right to any deter—
mination of his present sanity, the manner of such
determination being purely a matter of legislative
regulation. People v Rilev (1951) 37 C2d 510, 235
P2d 381.

There is no remedy whatsoever if warden fails to
perform his stalulorv duties, vvnh respect to sanity
of condemned person, and neither habeas corpus



§37(D DEATH PENALTY

nor mandamus is available 10 review his determi- does not require that stale afford to person con
nation that there ts no reason to believe condem- demned to death, and claiming insanity, opportu
ned man insane. Cantativo v California (1958) 357 nity to have his claim tested in tudicial proceedin

,2L Ed 2d '531, 78 S Ct 1263. Caritativo v California (1958) 357 US 549 at Ui
Bue pro cl'ause of ®-ou nth Amen&ment 2d 1531, 78 S Ct 1263 “ w

§ 37005 [Sanity examination following executron order: Report]
\Whenever a court makes and caus Jeat e an order orntrn

i b il i
Ee[)n en eng o the (SaF ornha Instr*u?ron ?or rp shnt? not]
[Eree trtén?stsO 3 °6teh o o, Shal ert e°” Sgrca &”tf N
gar ment orrec ons, 10 exa rne e epen an (n er FL%
estq]s?sn sc? selee%tted and 'Qve%l ?e > g)%a]rln ne tsulrs:h § u 8
vesr ate his. sanrtr and Pr’f elr op lons an c%n%usrons

0 %foverno ﬁP}e warden of t % ep son a

d%¥s c

%

er O In WrItin
ror 10 t

t
th(e ecu nr)%etcotae aceu 0 1k %
?ﬂae war ens urnrs a]co% the report topcounse
or the e ant upon his request.

Adcied Stats 1961 ch 1739 § 1.

393

Collateral Refer

Witkin Criminal Procedu p614
49 Cal Ju 3dP al a dC ctional Institutions § 205.
21 Am Jur 2d Criminal Law §§ 559 595.

m [Petition requesting |nqurry rnto sanity of prisoner]
er hrs delrver othe warded: gxecutron ere IS ﬂood €ason

to elieve that a endan under |u S heco
Insane, t he arden mus ca |clhc E teattentro Léh gﬁstr

attorn rr{ eco the pnsonr srt ate ose
1S or medra e |nt UPerior ‘court o ohnw efit on
st |n ctron an ent and the act t at t e defendant
rnsane a tha questron of hrs S nrt
cou must at once ause to

nﬁﬁgﬁdart&‘ ?m 'ﬁ%ﬁ%‘d étrom he reqular jury list of t ecounty arury
persons to hear such Inquiry.

Added Slats 1941 ch 106 § 15.

Prior Law:
(a) Former § 1221, as amended by Stats 1S91 ch 191 § 3 p 273, Stats 1905 ch 537 § 2 p 698.

(b) Criminal Practice Act §470 (Stats 1851 ch 29 § 470 p 264).

(c) Stats 1850 ch 119 § 502 p 312.
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SUSPENSION OF EXECUTION

penally after warden has determined that there is
no "good reason to believe" such prisoner is
presently insane. Caritativo v Teets (1956) 47 C2d
W, 303 P2d 339, affd 357 US 549, 2 L Ed 2d
1531. 78 SCt 1263.

8. Representation for Defendant

A convicted defendant may not complain that he
did not have effective legal representation at a
sanity hearing under this section, where in spite of
not being entitled to the appointment of counsel in
such proceedings he was competently represented
by a counsel who introduced expert testimony,
diligently examined and cross-examined witnesses
and argued evidentiary considerations bearing on
the defendant's mental condition to the jury. Peo-—
ple v Riley (1951) 37 C2d 510, 235 P2d 38T

+. Verdict

A nine to three verdict is sufficient in a sanity
bearing under this section. People v Riley (1951)
57 C2d 510, 235 P2d 381.

10. Restoration to Sanity

Lnder §8§3700-3704, prior to the 1949 amend-
mnent of § 3704, a person who had been adjudged
mnvine and committed to a state hospital after
-ooviction, sentence, and delivery to a warden of a
“ate prison for execution, and who, following
-ertificaiion by the superintendent of such hospital
'bit he was sane, had been returned to the custody
< the warden for execution, had no right to a
.mahcial determination of his restoration to sanity.

§3702

Phyle, In re (1947) 30 C2d 838, 186 P2d 134, cert
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131.

11. Particular Applications

There was no such showing of the insanity of a
13-year-old defendant convicted of first degree
murder of a 6-year-old girl as to constitute
grounds for relief by way of coram nobis, where
the claim of insanity was bused only on the report
of the director of an institution, to which the
defendant was assigned by the Youth Authority
for observation, that the institution’s staff found
the defendant to have a psychopathic personality,
mixed type (defective or psychopathic delin-
quency), and a normal mentality, and recom-
mended that he be committed for psychiatric
treatment, as ordinary meihods nf rehabilitation
would not be sufficient. People v Thompson (1949)
94 CA2d 578, 211 P2d I

12. Appeal and Review

No appeal lies from an order made pursuant to
§ 3703 reciting the finding of ajury in a proceed-
ing initiated under this section. People m Riley
(1951) 37 C2d 510. 235 P2d 381.

Habeas corpus is not available to review warden's
determination that there is no reason to believe
condemned man insane. Caritativo Vv California
(1958) 357 US 549. 2 L Ed 2d 1531, S Ct 1263.

Mandamus is not available to review warden's
determination that there is no reason to believe
condemned man insane. Caritativo v California

(1958) 357 US 549, 2 L Ed 2d 1531, 78 S Ct 1263.

at sanity hearing]
and may
ISSUG

7 3 Ot

$3702 Attendance of district attorne
. ISfCt attohne urmU?t attena the hear

'finesses before the jury, .for whig urR B
Wifnesses, c) tte efore t
Ike manner

S 5 O
TOCESS 1SSUE %y tWe XOUT P

Stats 1941 ch 10b § 15.
Prv* Law:

roduce

ce33|g
an

lence

* Former § 1222, as amended by Stats 1905 ch 537 § 3 p 699.
** f-nminal Practice Act § 471 (Stats 1851 ch 29 § 471 p 264).

V S,als 1850 ch 119 § 503 p 312.
*Y Code Crim Proc 8§ 497.

Cro« References:
~mpelling attendance of witnesses: 8§ 1326 et seq.
Pphcation of this section to proceedings on inquiry as to pregnancy of female
. jRair'si whom judgment of death is rendered: § 3705.
mission of mentally disordered convicts to state hospitals: W & | C § 7227.

~Nicral References:

49 ¢ ? “‘w’rn'nal Procedure p 614.
®l .  ®ur 2d Penal and Correctional Institutions § 208.

¢ Jur 2d Criminal Law 88 558, 595.
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§ 3702

DEATH PENALTY

NOTES OF DECISIONS

Under 88 3700-3704, prior to ihc IW amend-
ment of § 3704, a person who had been adjudged
insane and commuted to a stale hospital after
conviction, sentence, and delivers' to a warden of a
state prison for execution, and who. following
certification by the superintendent of such hospital
that he was sane, had been returned to the custody
of the warden for execution, had no right to a
judicial determination of his restoration to sanity.

No provision is made for assignment of counsel or
notice of hearing to defendant, but only district
attorney is required to attend hearing, and it js he
who may produce witnesses and subpoenas for
such purpose as in grand jury inquiry rather than
by county clerk as is usual process followed in
court proceeding. People v Riley (1951) 37
510, 235 P2d 381.

Phyle, In re (1947) 30 C2d 838, 186 P2d 134, cert
dismd 334 US 431, 92 L Ed 1494, 68 S Ct 1131.

8 3703. [Entry of verdict: Hospitalization upon finding of insanity]
The verdict of the jury must be entered upon the minutes, and
thereupon the court must make and cause to be entered an order
reciting the fact of such inquiry and the result thereof, and when it is
found that the defendant is insane, the order must direct that he be
taken to a medical facility of the Department of Corrections, and
there kept in safe confinement until his reason is restored.

Added Slats 1941 ch 106 § 15; Amended Slats 1971 ch 1136 § 1.

Prior Law:
(a) Former § 1223, as amended by Slats 1891 ch 191 § 4 p 273, Slats 1905 ch 537 § 4 p 699.

(b) Criminal Practice Act § 472 (Stats 1851 ch 29 § 472 p 264).
(c) Stats 1850 ch 119 § 504 p 312.

Amendments:
1971 Amendment: Substituted “medical facility of the Department of Corrections”
for “Stale hospilal for the insane”.

Cross References:

Verdict generally: §§ 1147 et seq.
Commitment of insane person charged with commission of public offense: W 4

§6825.

1 C

Collateral References:
Witkin Criminal Procedure p 614.
49 Cal Jur 3d Penal and Correctional Institutions § 208.

21 Am Jur 2d Criminal Law 8§ 559. 597.

Law Review Articles:
Post-conviction remedies in California death penalty cases. 11 Stan LR 94.

NOTES OF DECISIONS

of a defendant under judgment of death. People v

No appeal lies from an order made pursuant to
Riley (1051) 37 C2d 510, 235 P2d 381.

this section reciting the finding of a jury in a
proceeding initiated under § 3701 as to the sanity

8 3704. [Execution of judgment when defendant found sane: Commit-

ment of insane defendant to medical facility: Recovery of sanity]

If it is found that the defendant is sane, the warden must proceed to
326



SUSPENSION OF EXECUTION § 3704

xecute the judgment as specified in the warrant: if it is found tha
% 3e?endartt r? Insane, thF warge must sus nd th xecution an

F]ans |tacert| ed CSQP’ teord1 ent |on ssectro 8
o¥ern ve the de en agt ogFt er wrt?a

endent O the medical . acrh

t&

Pn/ed rnSU(ErehOr ﬁr t hen SHEeH endant recov rs hrs Fanr }/0

SU errn ent 0 SUCh mEdf ﬁ}\/ musé
]U 60 esuperror ourt rom W IC endant wi

sane, rvomst(se Hgon fix a dat uonw({nc aer
rrtten notice to e erendant and. the It ct attorne (n t]he
rom which the defendant wa orrgh senence |srr

scommr fte to eme Ica

ttorne of the count E m Erc
ac rtyya hearin % har\tV P srttr{t% out aJnhr
er[nrn er or not the S In fatf recovere
sanr f the eendant alprﬁears wrthé)tﬁ counsl te ourt sh
n corrnsel to re re%e Im at sal errn tne ru eshou
rprne t defendant has rec red S anrt st cer
act overnor wh ereugon PS ewar
: Waa"t ”t ttt h'”r% ; dayretht the Sf L “dté%”t%” g
en teexec |on éR ﬂu ment, owee e] chuﬁ
eterm e that t ert not recovere t es
|rect e re Ai a2 med| ca erl

e e
epartment of Corrections, to e there kept in saecon Inement unt
sanrty IS restored.

Added Stats 1941 cli 106 § 15; Amended Stats 1949 ch 1020 § I; Stats 1971 ch 1136 § 2.
Prior Law:

fa) Former § 1224, as amended by Stats 1905 ch 537 § 5 p 699.

<h) Criminal Practice Act §8 473, 474 (Stats 1851 ch 29 §§ 473, 474 p 264).

<c) Stats 1850 ch 119 §§ 505, 506 p 3!2.

Amendments:

*949 Amendment: (1) Substituted the second sentence for the former second
sentence which read: "When the defendant recovers his reason, the superintend-
ent of such hospital must certify that fact to the Governor, who must thereupon
issue to the warden his warrant appointing a day for the execution of the
judgment, and the warden shall thereupon return the defendant to the Slate
prison pending the execution of the judgment.”; and (2) added the third, fourth,

and fifth senten

1971 Ame dm nt: (1) Deleted “medical™ befor uperinte d t in the first
sentence; (2) btttd‘md al fac Ity f h ptI bf named” in the
first sent and befor ust" in the nd sentence; (3) s b titute d “medical
facility™ f t te ho p ita I b for a hearrng" in the second sentence: and (4)

substituted "medical facility of the Department ol Corrections" for "state hospital
for the insane™ in the last sentence.

Cross References :

Executing death penalty: §§ 3600 et seq.
Disposition of mentally disordered criminals on recovery of sanity: W & | C § 7375.
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SUSPENSION OF EXECUTION

executive determination that he is not insane,
where a state remedy is available to compel judi-
cial determination of the existence of a duty on the
part of the prison warden to initiate i statutory
judicial proceeding to determine the fa t of sanity.
Phyle v Duffy (1948) 334 US 431. 97 L Ed 1494,
68 SCt 1131.

A petition for writ of mandate to compel the
warden of a state prison to institute a proceeding
under § 3701 for ajury determination of the sanity
of a prisoner who had previously been adjudged
insane by a jury and committed to a state hospital
following a death sentence, and who, on a certifi—
cation by the superintendent of such hospital that

§3704.5.
facrlrt

[Transfer of defendant

fendant who on the ef ectrve date 0

Qo%f)rtaﬁ under court order ursuan
?ectr(?n read Imme % %Prec(?dr
transferre

eca

esignate by t rrector 0L S

e
ction 304 shall apply when suc

Added by Stats 1971 ch 1136 § 3.

Collateral References:

ar
il hiS reasan is res ore% me

he was sane, was returned to prison for execution,
will be denied, where, regardless of whether man-
damus was an appropriate remedy, the prisoner
was accorded a full hearing on the issue of Ins
sanity at .hat time, and the evidence supported a
determination that the warden then had no "good
reason” to believe that the prisoner had become or
was insane. Phyle v Duffy (1949) 34 C2d 144. 208
P2d 668 (overruled on other grounds Caritativo v
Teets (1956) 47 C2d 304. 303 P2d 339).

Sections 3700-3704 establish the measure of a
convicted defendant’'s right to any determination
of his present sanity, the manner of such determi-
nation being purely a matter of legislative regula-
tion. People v Riley (1951) 37 C2d 510, 235 P2d
381.

from state hospital to medical

% ec lon s i tate
en ? ecti n

ectrve
e artm

orrectron

ent, an tere |rn Safe

provisions oﬁ
15 sanrty

O

efen ant IECOVEIS

49 Cal Jur 3d Penal and Correctional Institutions § 208.

§37(5 [Pregnancy investigation]

there 1S g(?od reason ?

dgment of sre dere

ad as are prov e etron
erein ror ecourt m
cans sandr n their
ql n nc shall rnt
: ear n ueste%abymg -
En rn an cyertnlr ate of therr ?4

spread Upon the mingites.

re P oceedr gs upon Such nquiry.

'"md Slats 1941 ch 106 § 15; Amended Stats 1

prior Law:

* Former § 1225, as amended by Slats 1891 ch

I%SI N, tocg

¢ provisions of

elieve that a e ale a alnst whom a

ki

Summ

ree rsrnt
am e edePen an
appy 0

gnant, s c proc e rn S mus be
exce t at | s 3 d
ereste

rotession, rn uire

Jﬁr SENCE 0 the urt,
wn en
aspénrove e our

ction

941 ch 1192 § 13.
191 § 6 p 273, Stals 1905 ch 537 8§ 6 p 699.

Criminal Practice Act §475 (St.its 1851 ch 29 § 475 p 264).

w' S,ats 1850 ch 119 § 507 p 312.

' SY Code Crim Proc § 500.
329



§ 3705 DEATH penalty

Amendments:
1941 Amendment: Substituted (1) “Section 3701" for “Section 2011" in the first
sentence; and (2) "Section 3702" for "Section 2012" in the second sentence.

Collateral References:

Witkin Criminal Procedure p 612.
Cal Jur 3d Criminal Law § 265, Penal and Correctional Institutions § 211.

21 Am Jur 2d Criminal Law 88§ 559, 597.

§ 370G [Execution of judgment suspended during pregnancy]

If it is found that the female is not pregnant, the warden must
execute the judgment; if it is found that she is pregnant the warden
must suspend the execution of the judgment, and transmit a certified
copy of the finding and certificate to the Governor. When the
Governor receives from the warden a certificate that the defendant is
no longer pregnant, he must issue to the warden his warrant appoint-
ing a day for the execution of the judgment.

Added Slats 1941 ch 106 § 15.

Prior Law:
(a) Former § 1226, as amended by Stats 1891 ch 191 § 7 p 274, Stats 1905 ch 537 § 7 p 699.

(b) Criminal Practice Act 8§ 476, 477 (Stats 1851 ch 29 88 476, 477 pp 264, 265).
(c) Stats 1850 ch 119 §§ 508, 509 pp 312, 313.
(d) NY Code Ctim Proc 8§ 501, 502.

Cross References:
Execution of death penalty: §§ 3600 et seq.

Collateral References:

Witkin Criminal Procedure p 612.
Cal Jur 3d Criminal Law § 265, Penal and Correctional Institutions § 211.

21 Am Jur 2d Criminal Law 88 559, 597.
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PENAL CODE § 4500

84492. [Interest derived from investments]

Notwithstanding Section 16305.7 of the Government Code, all interest or
other increment resulting from the investment of moneys deposited in the
fund shall be credited to the fund.

Added Stats 1Q86 ch 12 § 1. approved at the June 3. 1986, primary election.

84493. [Project expenditures; Allocations in legislativeappropriations]
Money in the fund may only be expended for projects specified in this title

as allocated in appropriations made by the Legislature.
Added Stats 1986 ch 12 § |. approved at the June 3, 1586. primary election.

84494. [Finality of Board, of Corrections decisions; Jurisdiction of courts]
(@ It is the intent of the people in enacting this bond act that jail
authorization and construction proceed as quickly as possible. Due to the
severe shortage of jail facilities and the need to begin construction of jail
facilities as soon as possib.e, all decisions of the board regarding construc-
tion, reconstruction, remodeling, or replacement of jail facilities financed by
this title shall be final.

(b) No court shall have jurisdiction over these decisions of the board absent
a showing, beyond a reasonable doubt, of a gross abuse of discretion by the
board.

(c) Should an action be commenced alleging gross abuse of discretion by the
board, no court shall have jurisdiction to delay, prohibit, or interfere with
the construction, reconstruction, remodeling, or replacement of the subject
jail facilities. The sole remedy available to the court is a mandate that steps
be taken to mitigate the abuse of discretion.

(d) Nothing in this title is intended in any way to delay, prohibit, or
interfere with the construction ofjail facilities.

Added Stais 1986 ch 12 § 1. approved a: lhe June 3, 1986, primary election.

84495, [Severability clause]

If any provision of this title, or the application thereof, is held to be invalid,
that invalidity shall not affect the other provisions or applications of the title
which can be given effect without the invalid provision or application, and
to this end the provisions of this title are severable.

Added Slats 1986 ch 12 § I, approved at ihe June 3. 19S6, primary election.

84500 and following sections—general references:
Cal Jur 3d (Rev) Criminal Law § 2013.
Constitutionality of assault and battery laws limited to protection of females only or which provide

greater penalties for males than for females. 5 ALR4th 708.

J 84500. [Aggravated assau.t by life prisoner; Punishment]

(Every person while undergoing a life sentence, who is sentenced to state
IPrison within this state, and who. with malice aforethought, commits an
assault upon the person of another with a deadly weapon or instrument, or
*» any meansof force likely to produce great bodily injury is punishable
wth death or life imprisonment without possibility of parole. The penalty

110 Penal Code] 171
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shall be determined pursuant to the provisions of Sections 190.3 and 19q,
however, in cases in which the person subjected to such assault does not j
within a year and a day after such assault as a proximate result thereof, (
punishment shall be imprisonment in the slate prison for life without ij’
possibility of parole for nine years.

For the purpose of computing the days elapsed between the commission v
the assault and the death of the person assaulted, the whole of the day O

which the assault was committed shall be counted as the first day.

Nothing in this section shall be construed to prohibit the application of th,
section when the assault was committed outside the walls of any prison j
the person committing the assault was undergoing a life sentence and w

serving a sentence to a state prison at the time of the commission of th

assault and was not on parole, on probation, or released on bail pending a

appeal.

Amended Slats 1086 ch 1445 § I.

Amendments:

1986 Amendment: (1) Substituted "while undergoing a life sentence, who is sentenced to stale prisonj
within this state, and" for "undergoing a life sentence in a state prison of this state." in the first senteiic
of the first paragraph; and (2) amended the last paragraph by (nl substituting "and was serving &

sentence to" for "in" after "life sentence"; and (b) adding ",

appeal” at the end.
Wilkin Evidence (3d) § 416

on probation, or released on bail pending an

Cal Jur 3d (Rev) Criminal Law §8§204, 343. 2014, 2016, 2144
Calif Criminal Forms & Instructions (BW, 1983) § 39:11

Pocket or clasp knife as deadly or dangerous weapon for purposes of statute aggravating offenses such as

assault, robbery, or homicide. 100 ALR3d 287.

1. In General

Since the Legislature, in enacting death penalty
legislation, in 1977 (including the revising of Pen
C § 4500 to provide for an alternative punishment
of life without possibility of parole for d life
prisoner who maliciously assaults a noninmate if
the victim dies) declared its belief that the in-
creased sanctions permitted by the new death
penally legislation were necessary for the immedi-
ate protection of the public, the principle that
statutes which increase the punishment for crime
will be construed to apply only to crimes commit—
ted after their enactment governs the interpola-
tion of the 1977 legislation and precludes its
retroactive application. Thus, the penalty presently
provided by § 4500 was inapplicable to defendants
found guilty of violating former Pen C § 4500,
which was unconstitutional, since at the time of
the assault upon a prison guard by defendants the
current provisions of §4500 had not been enacted.
Graham v Superior Court (1979) 9g CA3d 880.
160 Cal Rptr 10.

A prisoner serving less than a life term. who.
along with a life prisoner, was charged with con-
spiracy to murder a correctional officer, but who
was concedcdly not subject to charges under Pen.
Code, §4500 (imposing death penalty lor aggra-
vated assault by life prisoner), was likewise not
subject to prosecution for conspiracy to violate
§ 4500. The general rule that a conspiracy charge
may properly result in a greater punishment than
under the substantive offense itself was inapplica-
ble, since Pen. Code, §4501, dealt with persons
such as defendant who were serving less than life

172

terms and who engaged in the same type of
conduct prohibited by §4500. Since there was an
affirmative iegijiative interest to impose a lesser
punishment on persons such as defendant, it was
impermissible to make use of a conspiracy charge
to defeat this legislative intent. People v Roberts
(1983. 1st Dist) 139 Cal App 3d 290, 188 Cal
Rptr 586.

2. Constitutionality

A prisoner serving an indeterminate term of five
years to life pursuant to a 1971 robbery conviction
who was convicted in 1972 of assault while serving
a life term (Pen. Code, §4500) was not entitled to
the benefit of the lesser punishment applicable to
in-prison assaults by nonlifers (Pen. Code, § 4501),
even though the punishm-mt for robbery was
modified subsequent to the assault conviction and
no longer included the possibility of life imprison—
ment. The legislative purpose in enacting § 4500
was to deter violent crimes by life prisoners who
might otherwise think themselves immune from
punishment, and for this reason it was the prison-—
er's status on the day of the assault otfense that
was crucial Thus, for purposes of an equal protec—
tion analysis, the correct comparison was between
an inmate serving an indeterminate life term who
commits an assault in prison and an inmate serv-
ing a determinate life term who commits an as-
sault in prison Since the punishment for both was
identical, defendant was not denied equal protec-
tion. In re Carmichael (1982, 1st Dist) 132 Cal
App 3d 542, 183 Cal Rptr 206.

[10 Perol Code]



§4500 PRISONER OFFENSES

§4500 [Aggravated assault bf: life prisoner: Punishment]
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Added Stats 1973 ch 719 § 13; Amended Stats 1977 ch 316 § 21, effective August 11, 1977.

Prior Law:
(@) Former 84500, as added by Stats 1941 ch 106 § 15, amended by Stats 1959 ch 529 § 1,
Stats 1965 ch 1904 § 1.

(b) Former § 246, as added by Stats 1901 ch 12 § I.

Amendments:

1977 Amendment: (1) Amended the first paragraph by (a) deleting ™, other than
another inmate,” before “with a deadly weapon”; (b) adding “or life imprison-
ment without possibility of parole. The penalty shall be determined pursuant to
the provisions of Section 190.3 and 190.4" before “; however,”; and (c) deleting
“or the person so assaulted is another inmate,"” before "the punishment™; and (2)
added "and was not on parole™ at the end of the third paragraph.

Former Section: Former 8§4500. similar to the present section, was added by Stats 1941 ch
106 § 15, amended by Stats 1959 ch 529 § 1, Stats 1965 ch 1904 § 1, and repealed by Stats
1973 ch 719 § 12.

N ote—Severability, see note to § 190.

Cross References:
Mandatory death penalty upon special findings: § 190.2.
Assault with deadly weapon: § 245.
Form: Allegation charging assault with deadly weapon and by means of force likely
to produce great bodily harm: § 245.

Execution of death penalty: §8§ 3600 et seq.
Pertinent administrative rules and regulations: 15 Cal Adm Code §§ 3000 el seq.

Collateral References:
Witkin Crimes pp 20, 258, 860, 972.

Witkin Criminal Procedure p 510.
Cal Jur 3d Criminal Law 8863, 1604, Ib05. Penal and Correctional Institutions

§ 134.



TITLE 3

Offenses Against the Sovereignty of the State

§37. Treason
§38. Misprision of treason

Cross References:
Crimes by and against executive power of the state: 88 67 et seq.
Crimes against legislative power: 8§ 85 et seq.
Crimes against public justice: §8 92 et seq.
Criminal syndicalism: §§ 11400 et seq.
Paramilitary organizations: § 11460.

Collateral References:
Witkin Crimes p 821.
Witkin Summary (8th ed) Constitutional Law § 209.
Cal Jur 3d (Rev) Criminal Law 8§ 1868 et seq.
Cal Digest of Official Reports 3d Series, Syndicalism, Sedition and Sabotage §§ 1 et
seq.
Am Jur 2d Sedition, Subversive Activities, and Treason § 66.
Wharton’s Criminal Law (14th ed) Treason and Related Offenses 8§ 701 et seq.

37 [Treason]
ason a amst this. state con5|sts onIy dn Ievymﬁ] war a inst |t
erm nemies, or givin n ald and ‘comfort, n can é
comm|e on rsons qwin F ﬁ]ance to th sthe
nt of treaso ede 0(5 I 0,sonmen without po 3| )é
fai&% epenaty shaI etermlne ursuant to Sections

Enacted 1872; Amended Stats 1977 ch 316 § 2, effective August 11, 1977.
Prior Law:

(a) Crimes and Punishment Act 8§ 16, 17 (Stats 1850 ch 99 §§ 16, 17 p 231).
(b) Field’s Draft NY Pen C 8§ 57, 60.

(c) NY Pen C 88 37, 38.

Amendments:
1977 Amendment: Added (1) “or life imprisonment without possibility of parole” at
the end of the second sentence; and (2) the third sentence.

Cross References:
Misprision of treason: § 38.
Determination as to imposition of death penalty or life imprisonment upon finding

of special circumstance: § 190.3.
121



CRIMES AGAINST STATE

Special finding on truth of alleged special circumstances: § 190.4.
Petit treason abolished: § 191.

Jurisdiction over treason where overt act committed out of state: § 788.
Proofof treason: § 1103.

Treason defined: Const Art | § 18.
Duty of allegiance to State: Gov C § 271.
Renunciation of allegiance: Gov C § 272.

Collateral References:

Witkin Crimes p 821.
Cal Jur 3d (Rev) Criminal Law § 1869.

Cal Digest of Official Reports 3d Series, Syndicalism, Sedition and Sabotage §§ 1 et
seq.

Federal treason provision: USCS Constitution Art 111 § 3.
Forms:

Suggested form is set out below, following notes of decisions.

Law Review Articles:
Review of Selected 1977 California Legislation. 9 Pacific LJ 439.

Annotations:

Validity of governmental requirement of oath of allegiance or loyalty. 18 ALR2d
268.

Dismissal or rejection of public schoolteacher because of disloyalty. 27 ALR2d 487.
Prejudicial effect of admission of evidence as to Communist or other subversive
affiliation or association of accused. 30 ALR2d 589.

Coercion, compulsion, or duress as defense to criminal prosecution. 40 ALR2d 908.
NOTES OF DECISIONS

To constitute levying of war within meaning of resist laws. United States v Greathouse (1863) F
Constitution there must be assemblage of persons Cas No. 15254.
with force of arms to overthrow government and

SUGGESTED FORM

Allegation Charging Treason

[Insert general form ofindictment or information (see Penal C § 951)]
The —i [Grand Jury or District Attorney] of the County of.

_ — [levied war against the State of California or adhered to the enemies of the State

of California or gave aid and comfort to the enenv. * of the State of California] by
committing the following overt act(s):

lo — 8o [c-g; He and others assembled with arms, intending to overthrow the Govern-
ment of the State of California].

* Citizens of the United States residing in California are citizens of California (see Gov C
§ 241), and owe allegiance to California (see Gov C § 271).
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guilty of first degree murder for uuy homicide
committed in Ihc course thereof. People v Rose
(1986. 4lh Dist) 182 Cal App 3d 813. 227 Cal
Rptr 570.

15. Mental State

The only intent required for conviction under
the felony-murder rule (Pen. Code, § 189) is the
intent to commit the uuderl,;,'g felony Thus, in a
prosecution for attempted < bery and murder,
defendant, who killed a man m the course of the
attempted robbery, was properly convicted under
the felony-murder rule, where lhe facts indisput-
ably showed that defendant intended to commit
the underlying crime of robbery. People v Schafer
(1987, 2d Dist) 189 Cal App 3d 786, 234 Cal Rptr
565.

No showing of an intent to kill is required to
support a conviction based on the felony-murder
rule (Pen. Code, § 189) absent a special circum-—
stance allegation. The intent to kill requirement
imposed by Pen. Code, § 190.2, subd. (b), with
respect to felony-murder special circumstance con-—
victions, is interpreted to avoid violation of the
prohibition against cruel and unusual punishment
under U.S. Const., Silt Amend.; it is not applicable
to cases without special circumstances. The pur—
pose of the felony-murder rule is to deter those
engaged in felonies from Kkilling negligently or
accidentally. be inconsistent with this
purpose to supcrimpo e an intent to Kill require—
ment on the felony-murder rule. People v Schafer
(1987, 2d Dist) 189 Oil App 3d 786, 234 Cal Rptr
565.

It woul |

17. Arson

In a prosecution of defendant for felony-murder,
in which the evidence was such as to support a
conclusion defendant intended cither to kill
through the device of a deadly weapon, or that his
purpose was restricted to causing destruction by
means of arson (defendant threw a Molotov cock-
tail into a house and a guest therein perished), the
trial court properly refused a defense instruction
stating that if lhe purpose of defendant was to kill
someone inside lhe house, even if the intended
victim was a different person from Ihc actual

victim, and arson was the means intended to
accomplish the killing, then (he felony-murder rule
did not apply People v Oliver (|985. 2d Dist) 168
Cal App 3d 920. 214 Cal Rptr 587.

18. — Hurglary

A burglar who Kkills after entering to steal does
so in lhe perpetration of burglary within Ihe
meaning of lhe felons-murder rule embodied m
Pen. Code. § 189. People v llr.idy (1987. 3d Dist)
190 Cal App 3d 124. 235 Cal Rptr 248.

20. Robbery

Defendant was properly convicted of first degree
felony murder, where, during the course of an
armed robbery, one of the victims died from a
heart attack, even though defendant did not shoot
or initiate any life-threatening violence against the
victim. The felony- murder doctrine is applicable
when there is substantial evidence to prove that a
robbery caused a victim's fatal heart atluck. As
long as the homicide is the direct causal result of
the robbery, the felony- murder rule applies,
whether or not the death was a natural or proba-
ble consequence of the robbcrv. People v Hernan-
dez (1985, 1st Dist) 169 Cal App 3d 282, 215 Cal
Rptr 166

Defendant's first degree murder conviction, ob-
tained on a felony-murder theory when lhe jury
found that lhe murder occurred as a result of his
robbery of the victim, was barred by the doctrine
of collateral estoppel, where the jury in an earlier
proceeding had convicted hint of first degree mur-
der for the same incident, but had rejected the
special circumstances that the murder had oc-
curred in the course of the robbery. The felony—
murder instruction (which only requires that the
murder occur "as a result of' the robbery) was
only slightly different from the special circum-
stances instruction (which specifies that the mur-—
der occur "in the commission o f the robbery),
and the definition of felony murder under Pen.
Code, § 189, is virtually indistinguishable from the
language used in Pen. Code, § 190.2(a)(17), to
define special circumstances. People v Asbury
(1985. 2d Dist) 173 Cal App 3d 362. 218 Cal Rptr
902.

§ 190. (Operative term contingent) [Punishment for murder]

(@) Every person guilty of murder in the first degree ihall suffer death,
confinement in state prison for life without possibility of parole, or confine-
ment in the state prison for a term of 25 years to life. The penalty to be
applied shall be determined as provided in Sections 190.1, 190.2, 190.3,

190.4, and 190.5.

Except as provided in subdivision (b), every person guilty of murder in the
second degree shall suffer confinement in the stale prison for a term of 15

years to life.

The provisions of Article 2.5 (commencing with Section 2930) of Chapter 7
of Title 1 of Part 3 wf the Penal Code shall apply to reduce any minimum
term of 25 or 15 years in a state prison imposed pursuant to this section,
but such person shall not otherwise be released on parole prior to such time.
(b) Every person guilty of murder in the second degree shall suffer confine-
ment in the state prison for a term of 25 years to life if the victim was a

[2 Penal Code|
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peace officer, as defined in subdivision fa) of Section 830.1, subdivision (a
(b) of Section 830.2, or Section 830.5, who was Killed while engaged in
performance of his or her duties, and the defendant knew or reason;*
should have known that the victim was such a peace officer engaged in
performance of his or her duties.

The provisions of Article 2.5 (commencing with Seciion 2930) of Chapt*
of Title 1 of Part 3 of the Penal Code shall not apply to reduce
minimum term of 25 years in state prison when the person is guilty
murder in the second degree and the victim was a peace officer, as define;
this subdivision, and such person shall not be released prior to serving
years confinement.

Amended Slats 1987 cli 1006 § 1.

Amendments:

1987 Amendment: (1) Designated |hc former section to be subd (a); (2) added "Except as provide
subdivision (b)," in the second paragraph of subd (a); and (3) added subd (b).

Note— Slals 1987 ch 1006 provides:

SEC. 2. Section 1 of this act amends an initiative statute and shall become effective only when subnn
to and approved by Ihc electors pursuant to subdivision (c) of Section 10 of Ariiclc Il of Ihc Califi
Constitution.

Wilkin Evidence (3d) 88 24, 153, 162, 511

2. Validity narrows the class of death-eligible persons, t

provides for an individualized penally dcternv

The Briggs Death Penalty Initiative, adopted by
tion at lhe sentencing and appeal stages, ther,

the voters in November 1978 to supplant the
Legislature's 1977 death penalty statute (Pen, avoiding the proscription of U.S. Const,

Code, §fj 190.1-190.3), provides adequate proce- Amend., as to arbitrary sentencing proccdm
dural safeguards essential to a constitutional capi- People v Rodriguez (1986) 42 Cal 3d 730, 230
tal sentencing scheme. The 1978 statute suitably Rptr 667, time for gr or den reb extended.

§ 190..05. [Penalty for second degree murder when defendant served pri
prison term for murder; Procedure]

(@) The penalty for a defendant found guilty of murder in the secot
degree, who has served a prior prison term for murder in the first or secoi
degree, shall be confinement in the state prison for a term of life without t!
possibility of parole or confinement in the state prison for a term of 15 yea
to life. For purposes of this section, a prior prison term for murder of tl
first or second degree is that time period in which a defendant has spet
actually incarcerated for his or her offense prior to release on parole.

(b) A prior prison term for murder for purposes of this section includ
either of the following:

(1) A prison term served in any state prison or federal penal institutio
including confinement in a hospital or other institution or facility credited .
service of prison time in the jurisdiction of confinement, as punishment &
the commission of an offense which includes all of the elements of murder
the first or second degree as defined under California law.

(2) Incarceration at a facility operated by the Youth Authority for murd
of the first or second degree when the person was subject to the custod
control, and discipline of the Director of Corrections.

(c) The fact of a prior prison term for murder in the first or second degn
shall be alleged in the accusatory pleading, and either admitted by tl
defendant in open court, or found to be true by the jury trying the issue <
guilt or by the court where guilt is established by a plea of guilty or nol
contendere or by trial by the court sitting without a jury.

8 [2 Ponal Codol
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(d) In case of a reasonable doubt as to whether the defendant served a prior
prison term for murder in the first or second degree, the defendant is
entitled to a finding that the allegation is not true.

(e) If the trier of fact finds that the defendant has served a prior prison
term for murder in the first or second degree, there shall be a separate
penalty hearing before the same trier of fact, except as provided in subdivi-
sion (I).

(0 If the defendant was convicted by the court sitting without a jury, the
trier of fact at the penalty hearing shall be a jury unless a jury is waived by
the defendant and the people, in which case the trier of fact shall be the
court. If the defendant was convicted by a plea of guilty or nolo contendere,
the trier of fact shall be a jury unless a jury is waived by the defendant and
the people.

If the trier of fact is a jury and has been unable to reach a unanimous
verdict as to what the penalty shall be, the court shall dismiss the jury and
shall order a new jury impaneled to try the issue as to what the penalty
shall be. If the new jury is unable to reach a unanimous verdict as to what
the penalty shall be, the court in its discretion shall either order a new jury
or impose a punishment of confinement in the state prison for a term of 15
years to life.

(g) Evidence presented at any prior phase of the trial, including any
proceeding under a plea of not guilty by reason of insanity pursuant to
Section 1026, shall be considered at any subsequent phase of the trial, if the
trier of fact of the prior phase is the same trier of fact at the subsequent
phase.

(n) In the proceeding on the question of penalty, evidence may be presented
by both the people and the defendant as to any matter relevant to aggrava-
tion, mitigation, and sentence, including, but not limited to, the nature and
circumstances of the present ofiense, any prior felony conviction or convic-
tions whether or not such conviction or convictions involved a crime of
violence, the presence or absence of other criminal activity by the defendant
which involved the use or attempted use of force or violence or which
involved the express or implied threat to use force or violence, and the
defendant’s character, background, history, mental condition, and physical
condition.

However, no evidence shall be admitted regarding other criminal activity by
the defendant which did not involve the use or attempted use of force or
violence or which did not involve the express or implied threat to use force
or violence. As used in this section, criminal activity does not require a
conviction.

However, in no event shall evidence of prior criminal activity be admitted
for an ofiense for which the defendant was prosecuted and acquitted. The
restriction on the use of this evidence is intended to apply only to proceed-
ings pursuant to this section and is not intended to affect statutory or
decisional law allowing such evidence to be used in any other proceedings.
Except for evidence in proof of the ofiense or the prior prison term for
murder of the first or second degree which subjects a defendant to the
punishment of life without the possibility of parole, no evidence may be
presented by the prosecution in aggravation unless notice of the evidence to
be introduced has been given to the defendant witnin a reasonable period of
time as determined by the court, prior to trial. Evidence may be introduced

(2Rordl G 9
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without such notice in rebuttal to evidence introduced by the defend;
mitigation.

In determining the penalty, the trier of fact shall take into account a
the following factors if relevant:

(1) The circumstances of the crime of which the defendant was convict
the present proceeding and the existence of the prior prison tern
murder.

(2) The presence or absence of criminal activity by the defendant \
involved the use or attempted use of force or violence or the expre
implied threat to use force or violence.

(3) The presence or absence of any prior felony conviction.

(4) Whether or not the offense was committed while the defendant
under the influence of extreme mental or emotional disturbance.

(5) Whether or not the victim was a participant in the defendant’s ho
dal conduct or consented to the homicidal act.

(6) Whether or not the offense was committed under circumstances v
the defendant reasonably believed to be a moral justification or extenu
for his or her conduct.

(7) Whether or not the defendant acted under extreme duress or unde
substan,..al domination of another person.

(8) Whether or not at the time of the offense the ability of the defendai
appreciate the criminality of his or her conduct or to conform his or
conduct to the requirements of law was impaired as a result of nx
disease or defect, or the effects of intoxication.

(y) The age of the defendant at the time of the crime.

(10) Whether or not the defendant was an accomplice to the offense am
or her participation in the commission of the offense was relatively mino

(11) Any other circumstance which extenuates the gravity of the crime
though it is not a legal excuse for the crime.

After having heard and received all of the evidence, and after having h
and considered the arguments of counsel, the trier of fact shall cons
take into account, and be guided by the aggravating and mitigating circ
stances referred to in this section, and shall impose a sentence of life wit!
the possibility of parole if the trier of fact concludes that the aggravi
circumstances outweigh the mitigating circumstances. If the trier of
determines that the mitigating circumstances outweigh the aggrav;
circumstances, the trier of fact shall impose a sentence of confinement in
state prison for 15 years to life.

(i) Nothing in this section shall be construed to prohibit the chargin.
finding of any special circumstance pursuant to Sections 190.1, 190.2, 1
190.4, and 190.5.

Added Slats 1985 ch 1510 § |I.

8 190.1. [Procedure in case involving death penalty]

1. In General has been waived as to lhc guilt phase of the
it is impossible to comply with the requiremi

In a murder prosecution in which defendant
Pen. Code, § 190.4, that the special circumsi

waived his right to a jury trial on the guilt issue,
the trial court erred in failing to obtain a separate  be tried by a jury, and also comply will
waiver of ajury on the trial of the special circum- requirement of Pen. Code, § 190.1, that the
stance allegation of multiple murders. When ajury and special circumstances be determined a

10 |2 Ponal Code]
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same lime. Thus, the provision of § 1904. should
prevail, and a personal waiver of a jury on a
special circumstance allegation was required. An
accused whose special circumstance allegations are
th e tried hy a court must make a separate,
personal waiver of the ”%Qt to aﬁry trial, Peggle
v Memro (1985) 18 Cal 3d 658 214 Cal Rptr 832,

700 P2d 446.

2. Validity

A slate has considerable freedom to structure its
capilal sentencing system as it sees fit, and the
United Slates Supreme Court is unW||||n? to say
[hat there is any one right way for a stale to set

§190.2

up its capital sentencing scheme. Cabana v Bul-
lock (1986. US?< 88 . hid 2d 704. 106 S Cl 689 on
rFleréarigYBulloc v Cabana (19X6. CAS Miss) 784

4. Application

The principles of proportionality embodied m
the Eighth Amendment bar imposition of the
death penaltr upon a clav. of persons who may
nonetheless [k %mlty of the crime of capital muf-
der as defined Dby state law, hal is, the class of
murderers who did not themselves kill, attempt tn
kill, or intend to kill. Cabana v Bullock (1986, US)
88 |. I-d 2d 704, 106 S CI 689, on remand Bullock
v Cabana (1986, CA5 Miss) 784 F2d 187

§ 190,2. [Penalty upon finding special circumstance]

Editor's note—The reference to 8447 in subd (I7)(vii) is incorrect. On the clfcci of this error sec
Hughes v Superior Court (1985) 163CA3d 883 (Hearing granted March 14, 1985)

Calif Trial Handbook 2d (13W1987) 28:37.

1. In General

The legislative bod?/ has the power to define
torture for purposes of the spcciul circumstance of
murder involving torture (Pea Code, § 1902
subd. (a)(18)) ina manner which differs from its
definition as a degree of murder (Pen. Code,
§ 189), so Ion%.as. the resulting statute is within
constitutional limits. However, it should not be
presumed Ihal Ihe legislative body intends to over-
throw  long-established Frmmples of law unless
such intention is made clearly to appear either by
express declaration or by necessary implication.
People v Davenportggl%% 41 Cal 30 247, 221 Cal
Rptr 794, 710 P2d 861

2. Validity

Pen. Code, § 1902 subd. (a)(18). providing for
a mandatory penally of life imprisonment or death
for a defendant found guilty of a murder which
was intentional and involved the infliction of :cr
lure, and which further provides that torture re-
quires proof of the infliction of extreme physical
pain no matter how long its duration, is not
unconstitutional for failing to distinguish the re-
guned pain from that characteristic of most mur-
ers. The very use of the term torture imports into
the statute a requirement that the perpetrator have
sadistic intent to cause the victim to suffer pain in
addition to the pain of death, which intent is
distinct from Ihe intcnl to cause the victim's
death. It is the state of mind of the torturer which
sets Ihe torture murder apart from others who kil
with malice aforethought. People v Davenport
%15185) 41 Cal 3d 247, 221 Cal Rptr 794, 710 I'2d

Pen. Code, § 1902 subd. (a)(le), providin(? for
a mandatory penalty of life imprisonment or death
for a defendant found guilty of a murder which
was intentional and involved the infliction of tor-
ture, and which further provides that torture re-
quires proof of ihe infliction of extreme physical
pain no matter how long its durution, is not
unconstitutional as requiring unavailable subjective
proof of the victim’s experience. The purpose of
the statute is to encompass Killings in which the

(2 nanal Code)

perpetrator intentionally performed acts which
were calculated to cause extreme dphysmal pain to
the victim and which were inflictea prior to death.
The statutory requirement of the infliction of
extreme ph}{SlcaI pain emphasizes the concern with
the physical rather than mental experience of Ihc
victim. People v Davenport (1985) 41 Qil 3d 247
221 Gil Rptr 794, 710 P2d 861

Pen. Code. § 1902 subd. (a)(ls), providing for
a mandatory penally of life imprisonment or death
for a defendant found guilty of u murder which
was intentional and involved the infliction of tor-
ture, is not unconstitutional for failure to require
that the defendant have a specific intent to kill the
victim. Since the statute is applicable only lo cases
where the defendant is found quilty of first degiree
murder (Pen. Code, § 1902 subd. (a)), Ihc defen-
dant must be found to have had either a wilful,
deliberate, and premeditated intent to kill, or some
other mental slate which has historically been
deemed to be equally cu|7pab|e. People v_Daven-
port (1985) 41 Cal 3d 247, 221 Cal Rplr 794, 710
P2d 861

Pen. Code, § 1902 subd. (a)(18) providing for
a mandatory penalty of life imprisonment or death
for a defendant found guilty of a murder which
was intentional nnd_involved the infliction of tor-
ture, is not unconstitutional for failure to require a
Specific intent to torture. The electorate which
enacted the statute intended to incorporate so
much of the established judicial meaning of torture
as is not inconsistent with the statute's specific
language, Furthermore an alternative constitu-
tional construction to include the specific intent to
torture is consistent with the language of the
statute, its relationship to the larger statutory
scheme, und its relation lo the recognized meamng
of the terms used People v Davenport (1985) 4!
Cal 3d 247, 221 Cal Rptr 794, 710 P2d 8L

Although Ihe « ecial circumstance of murder
committed while engaged in the commission of
arson (Pen. Code, § 1902 subd. (n)(l?Kvng),
refers to arson in violation of "Pen. Code, §447"
a superseded and nonexistent section, the statute
was not unconstitutionally vague as applied to a

1
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defendant charged thereunder, and he was not
pr_e#udmed thereby, where he was charged with
wiltully and mahcwusly.sett]nP Arc to and burning
an inhabited structure”in violation or Pen. Code,
§451. subd. |b), where Ihe original arson statute,
which was Pen. Code, 8447, defined the crime as
“the wilful and malicious burning of a building
with attempt to destroy it." Section 451, subd. (b),
thus constituted a restatement of the prior statute,
subject to the rule in Gov. Code, §9604 that
when the provisions of one statute are carried into
another under circumstances in which they are
required to lie construed as restatements and con-
tinuations and not as new enactments, any refer-
ence made by any statute shall be deemed as ii
reference lo the restatements and continuations.
People v Oliver (1985, 2d Dist) 163 Cal App 3d
920, 214 Cal Rptr 587.

The provisions of Pen. Code, § 1902 suod.
(a)é??. providing as a special circumstance (making
a defendant eligible for the death penalty) that
defendant intentionally kiP-j one he knew or
reasonably should have known was an on- duty
peace officer, violates neither (ltc federal nor :hc
state Constitution. This portion of the 1978 death
Eenalty statute, and particularly the “reasonable
nowledge" feature of the peace-officer special
circumstance, provides a principled way to distin-
%msh the case from other first degree murders,
entencing a defendant to death because he should
have known his victim was a peace officer measur-
ably contributes to Ihc retributive cud of ensuring

that Ihc criminal gets his "just desserts." Also, the.

statute is neither vague nor overbroad. People v
Rodriguez (1986) 42 Cal 3d 730, 230 Cal Rptr
667, time for gr or den rch extended.

Pen. Code, § 1902 subd. (a)(16), providing a
sRemal circumstance of punishment for n murder
that is motivated by race, color or religion, does
not violate U.S. Const,, 1st Amend., Establishment
of Religion Clause. Such a provision does not
advnncc religion, but merely provides a penalty for
conduct resulting in dama%e, and the argument
that the statute's primary ciTcct advances religion
and discriminates against UOHTC|I?IOH is without
factual or legal basis. People v Talamantez (1985,
4th Dist) 169 Cal App 3d 443, 215 Cal Rptr 542

“Nationality," as used in Pen. Code, § 1902
subd. 'a)(!e) (providing a‘rpenallty of death or
confinement for a term of life without possibility
of paroje where the victim was intentionally Killed
because of his race, color, religion, nationality or
country of origin), was not unconstitutionally
vague as applied to defendant, who was convicted
of murder in the first degree ?Pe,n. Code, § 187
with a true finding of the special circumstance that
the killing was because of the victim's nationality.
The dictionary definition of nationality as "na-
tional quality or character," or "the fact or state
of belonging to a nation; the status of being a
national; a legal relationship between an individual
and a nation" provides an easily ascertainable
standard of conduct or workable standard of guilt.
Further, the evidence offered by the prosecution
directly established the fact that defendant killed
his victim because of the victim's nationality, and
such evidence was sufficient to support the jury's
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conclusion that defendant's motive was tin
thing expressly and clearly proscribed by §
subd. (ug)(le). People v Sassouniuu (1956, 2d
182 Cal App 3d 361 226 Cal Rptr 880,

~In a murder prosecution, defendant's sente
life in prison without possibility of parole,
on the trial court's finding of the special c>
stances that the murder was committed dui
robbery and burglary (Pen. Code. § 19012
(a)(l?)g, was not rendered unconstitutional |
trial court's fajlure lo determine that, in ad
lo bem% intentional, the killing was wilful, di
ate, and premeditated. None of Ihe guidclin<
forth in '§ 1902 Ihe death penalty staluli
vague or ambiguous, nnd imposition of the
penaltY on a defendant who hus intentional!”
unlawfully = killed another is constitute
proper, so long as the discretion of the sente,
authority is governed by clear nnd objective
dards. The statute is not unconstitutional a
P“ed to defendant, since dcfcudunt was not
enced lo die, and no authority supports
proposition that the penally imposed on him
dispro™aorlionate to the crime of first degree fi
murder in which the killing was intentional,
icvE BS (1986, Slii Dist) 182 Cal App 3d |
27 Cal Rptr 625.

_The torture murder special circumstance
vided by Pen. Code, § 1902 subd. (i.)(ls), i
unconstitutionally va%ue and overbroad. Undci
governing decisional law, which has preserved
constitutional validity of the statute by incorpi
ing the established judicial meaning of tortui
the xtent it is not inconsistent with the sp.
= ‘ge of the enactment, proof of a mi
committed under the torturc-murdcr special
cumstancc requires proof of first degree mm
proof the defendant intended to kill and to toi
the victim, and the infliction of an cxtrei
painful act upon a living victim, I'coplc v V
(1987) 43 Cal 3d 366, 233 Cal Rptr 48, time 1o
or den rch extended.

3. Construction

To constitute the special circumstance of n
der "to perfect an escape from lawful custoi
within the meaning of Pen. Code, § 1902 si
(8)(5), the killing must not only be motivated
the goal of escaping custody, but must take p
before the defendant has departed the confine
the prison facility and reached a place of ten
rar?; safety outside the confines of the pr>
Although the special circumstance of murder
perfect an esca’:)e" was intended to apply lo
inmate who kills while breaking our of pri-
even though he has already escaped from his
and should likewise apply to an inmate who f
during hot pursuit after departing Ihe prison i
fines, upon _reachmP a place of temporary sal
the escape is "perfected" within the meaning
the statutory language, and the special circl
stance is inapplicable to any subsequent Kill
People v Bigelow (1984) 37 Cal 3d 731, 209 -
Rptr 328, 691 P2d 994,

In a prosecution for first degree murder W\
special circumstances, the trial court did not cri
failing to instruct Ihc jury that the prosecut
must prove that ‘ihe murder occurred during
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boll) kidnaping as defined in Pen.
Code, §207 (simple k|dnap|ng/2 and Pen. Code,
8209 (aggravated kidnaping) Although the 1978
death penally initiative changed the language of
former” Pen.” Code, § 1902, subd. (c)(3g, which
provided a special circumstance for murder com-
mitted during the commission or attempted com-
mission of "(k)idnaping in violation of Section 207
or 209" to the conjunctive, specifying “[kidnap-
ing in violation of Sections 207 and 209" (Pen.
Code, §1902 subd. (u)(17). the drafters care-
lessly used the word “and™ when “or” was in-
tended, and the intent of the provision is to permit
a special circumstance finding if the defendant is
convicted of kidnaping under either § 207 or 209,
and found to have committed murder while en-
aged in such kidnaping. People v Bigelow (1984)
7 Cal 3d 731, 209 Cal Rptr 328, 691 P2d 994,

In construing Pen. Code, § 1902, subd. ((n)( 10%,
which subjects an individual to a sentence of deat
or life imprisonment without the possibility of
parole if the victim was a witness to a crime” and
was intentionally killed for the purpose of prevent-
ing his testimony in any criminal proceeding, even
if the precise meaning of the "criminal proceed-
ing" language was somehow ambuf;uous, the policy
to construe a penal statute as favorably to the
defendant as its language and the circumstance of
its application may reasonably permit, would pre-
clude application "of the witness special circum-
stance to witnesses in juvenile proceedings. The
policy carries particular force because § 1902
subd. (a)(I0), establishes eligibility for the death
penalty, an area in which the courts have recog-
nized a_heightened constitutional demand for cer-
tainty. People v Weiderl (1985) 39 Cal 3d 836, 218
Cal Rptr 57, 705 P2d 380.

Pen. Code, § 1902 subd. (3)(10), which subH'eqts
an individual to a sentence of death or of life
imprisonment without the possibility of parole if
the victim "was a witness to a crime who was
intentionally killed for the purpose of preventing
his testimony in any criminal proceedings . . s
clear and unambiguous that only witnesses in
criminal proceedings arc covered, and not wit-
nesses in juvenile proceedings. Welf. & Inst. Code,
§203, provides that a proceeding in a juvenile
court shall not be deemed a criminal proceeding,
and the failure to except § 1902 subd. (a%&:gL&,
from the umbrella of Welf. & Inst. Code, 9 203 is
controlling. If § 1902 subd. (a)(10), were judi-
cially construed to include juvenile delinquency
Froceedmgs, the construction would change the
egfal consequences of an accused’s acts completed
before the elfcctive date of the judicial construc-
tion and would result in a violation of the Froh|b|-
tion against ex post facto laws and a denial of due
rocess for lack of notice. Pe(gJIe v Weidert (1985)

Cal 3d 836, 218 Cal Rptr 57, 705 P2d 380.

The electorate that enacted Pen. Code, § 1902
subd. (ag?!s), intended to incorporate as much of
the established judicial meaning of torture as is
not inconsistent with the specific Iangu.a?e of the
initiative; thus the torture-murder special circum-
stance requires proof of first degree murder, proof
that defendant intended to kil and to torture the
victim, a-u the infliction of an extremely painful
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commission of boll?
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act upon a living victim. People v Leach (1985) 41
Cal 3d 92, 221 Cal Rptr 826. 710 P2d 893

In a prosecution for murder (Pen. Code. §
the jury was clearly and correctly instructed Iha
first degree murder by torture (Pen. Code, § 189
did not require finding an intent lo kill but di
require finding an intent to cause cruel pain and
suffering from some sadistic purpose, and that the
sBemal circumstance of murder involving torture
(Pen. Code, § 1902 subd. (a)d(!s)) required find-
ings of an intent to kill and suffering by the
victim, where the difference between a verdict of
first degree murder and a verdict on the alleged
special circumstance was explained during voir
dire, in Ihe court's formal instructions, and in the
arguments of both counsel. In addition, the jury
had also been instructed that they must find a first
degree murder before they could consider the
truth of Ihc special circumstance. People v Daven-
port &985) 41 Cal 3d 247, 221 Cal Rptr 794, 710
P2d 861

Pen. Code, § 1902 subd. (a)(18) providing for a
mandatory penally of life imprisonment or death
for a defendant found quilty of a murder which
was intentional and which “involved infliction of
torture, is d|st|n198tgshed from murder by torture
(Pen. Code, § 189 in that Pen. Code, § 1902
subd. (a)élB), requires that the defendant must
have acted with the intent to kill. People v Daven-
port (1985) 41 Cal 3d 247, 221 Cal Rptr 794, 710
P2d 861

Although Pen. Code, § 189 requires that a
murder be perpetrated, and the death caused, by
torture to elevate a killing to the substantive
offense of first degree murder, Pen. Code, § 1902
subd. (a)(!s), requires only that the murder "in-
volve" torture to establish that the murder was
committed under special circumstances. Torture as
a special circumstance thus refers to a longer
period of time and encompasses torture that gre-
cedes the actual act of killing. People v Hoban
g12%85, 2d Dist) 176 Cal App 3d 255, 221 Cal Rptr

In a prosecution of defendant for three murders
(Pen. Code, § 187) and conspiracy to murder
several witnesses (Pen. Code, § 1822, it was error
for the prosecution to submit, and for the jury to
find true, two witness-killing special circumstances
&Pen..Cod,e, § 1902, subd. ?a)(lO)), instead of one.

othing in the statute, defining as a special cir-
cumstance the intentional killing of a victim to
prevent his testimony or the intentional Killing of a
victim who was a witness in retaliation for testi-
mony, su%gests that evidence supportm% findings
on both theories permits the People to charge and
the jury to find two Separate special circumstances.
A defendant who is shown to have violated a
particular sf)emal circumstance in more than one
way is guilty of no more than one of such a
special circumstance violation, although evidence
supposing the alternative theories of violation
would be properly before the jury and could
pro?erly be emphasized by the prosécutor. People
v Allen” (1986) 42 Cal 3d 1222 232 Cal Rptr 849

Pen. Code, § 1902 subd. (a3'|7)(vii), requires
by its terms only that a murder be committed
while defendant was engaged in the commission
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of, altempled commission of, or immediate flight
after committing or attempting, burglar* Al-
though Ihc statute requires the intent to kill, such
intent need not exist at the time of the entry.
People v Louslaunau 21986, 2d Dist) 181 Cal App
3d 163 226 Cal Rptr 216,

To fall within the terms of Pen. Code, § 1902
(murder under sjiccial circumstances, justif%ing
penalties of death or life imprisonment without
€055|b|||ty of parole), a killing must be intentional,
ut there is no requirement that it be willful,
deliberate, premeditated, or in “"cold blood " Peo-
ple v l.oustauuau (1986, 2d Dist) 18L Cal App 3d
163 226 Cal Rptr 216,

The trial court in @ murder prosecution properly
sentenced defendant to life in pr>">n without possi-
bility of parole based on its finding that the
murder was committed while defendant was en-
gaged in a robbery and burglary within the mean-
ing of Pen. Code, § 1902 subd. 5a)}17), without
additit. tally finding that Ihe murdv/ was wilful,
delibcrai. ‘and premeditated. Although the statute
has been interpreted to reﬂuire proof of an intent
to kill before a finding ot felony-murder special
circumstances, the current version of § 1902
adopted by initiative in 1978 was intended to
expand Ihc circumstances under which the penal-
ties of death or life without possibility of parole
could be meted out, and specifically omitted the
"wilful, deliberate, and premeditated” language of
the formei version. While a review of the initiative
and the arguments in support or opposition
thereto reasonably leads to Ihe conclusion that the
electorate exgected that a defendant would have to
be found to have intended to kill, a similar conclu-
sion that the electorate assumed that the premedi-
tation and deliberation rev. firemen! would remain
is unreasonable. People v Epps (1986, 5th Dist)
182 Cal App 3d 1102, 227 Cal Rptr 625,

A prior-murder-conviction special circumstance
allegation (Pen. Code, § 1902, subd. (3)(2)) was
proper even though the predicate murders on
which the allegation was Tised were committed
after the murders which were being tried. The
unambiguous language and purpose of Pen. Code,
§ 1902 subd. (a)32) require that a person already
convicted of murder in a prior proceedlnﬁ must be
considered eligible for the death penally if con-
victed of first degree murder in a subsequent trial.
The order of the commission of the homicides is
immaterial. Further, § 1902 subd. &a)(Z) does not
require a finding of intent to kill. People v Hen-
gggks 1987) 43 Cal 3d 584, 238 Cal Rptr 6, 737

In a prosecution for the murder of a mother
and her unborn fetus, defendant had statutory
notice under the multiple murder special circum-
stance (Pen. Code, § 1902 subd. ,&)(3)), that a
fetus may be counted in determmm% whether
multiple murders have taken place. Although the
statute does not expressly use the word fetus, it
does expressly require conviction of more than one
ofiense of murder in the first or second degree.
The meaning of "murder" in the statute is derived
from Pen. Code, § 187, subd. (a), which defines
murder to include the unlawful killing of a fetus
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with malice aforethought. People v Smith t
5Sth Dist) 188 Cal App*3d 1495, 234 Cal Rpli

4, Application

In a prosecution for first degree murder
special circumstances alleged, the trial court
in instructing the jury as lo the special cir
stance that "[tg,hc murder was intentional
carried out for financial gain" (Pen. Code, § |
sulxt. (a)(1)). where the Killing occurred durin
commission of a robbery. The special circums
provisions should be construed to minimize
cases in which multiple circumstances will .
to the same conduct, thereby reducing the
that multiple findings on special circumstance-
Frejudlpe the defendant. Such a limiting cons
ion will not prejudice the prosecuiion. since
wi'l remain at least one special circumstan
either financial gain or felony murder—appli>
in virtually all cases in which the defendant k
to obtain _money or other property. The fina-
gain special circumstance applies only when
victim's death is an essential prerequisite lo
financial %am 303u79ht bé the defendant. Peoy
qulow 8984) Cal 3d 73L 209 Cal Rptr
691 P2d 994.

In a prosecution for first degree murder
special circumstances alleged, (he trial court e
in instructing Ihc jury wi*h respect to the spi
circumstance of murder committed "for the |

ose of av0|d|n800r preventing a lawful arr
EPen. Code, § 1902 subd. (a)(5)), and the ver
inding the murder was committed for the puri
of_av0|d|ng[arrest was not supported by substai
evidence. There was no evidence that the vie
who had been kidnaped and robbed, was murdi
to avoid or prevent a lawful arrest. At the tim-
the killing defendant and his accomplice were
under arrest and were not threatened with im
nent arrest. Although the prosecutor surmised i
the victim was killed so that he would not rc]
the robbery and kidnaPing—a report which mi
eventually lead to defendant’s arrest—this ai
ment was totally speculative. It was also an um
sonably expansive reading of the special cira
stance of avoiding arrest, a readmg which wo
cause that circumstance to overlap extensiv
with felony murder. The special circumstanci
avoiding arrest should be limited to cases in wh
the arrest is imminent. People v Bigelow (1984)
Cal 3d 731 209 Cal Rptr 328 691 P2d 994.

Proof of intent to kill or to aid a Killing
essential to sustain a felony-murder special circu
stances allegation under the 1978 death pen;
law (Pen. Code, § 1902 subd. (n)(17)). Reversa
re(iuned if theJurY'_s instructions completely eli
nale the issue of intent to kill from the jur
consideration unless the erroneous instruction i
given regarding an offense for which defend
was acquitted and the instruction had no bear
on the offense for which he was convicted;
defendant conceded the issue of intent; the is-
wns necessarily resolved adversely to defend,
under proper instructions: or Ihe parties reo
nized that intent to kill was an issue, presented
evidence at their command on the issue, and t
record established Ihc necessary intent as a mat
of law and showed the contrary evidence it
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worlhv of consideration. People v Cantu (1984,
5Ih Dist) 161 Cal App 3d 259, 207 Cal Rptr 460,

Pen. Code. § 1902 subd. (u)(I0), which subjects
an individual to a sentence of death or life impris-
onment without the possibility of parole if the
victim was a witness to a ciime who was inten-
tionally killed for the purpose of preventing his
testimony in any criminal proceeding, contem-
plates that it is an accused's subjective intent that
Is relevant in establishing the sFemal circumstance
finding. Thus, if an accused believes himself lo be
exposed to criminal prosecution and intentionally
kills another to prevent that person front testifying
in an anticipated or pending criminal proceeding,
the special circumstance may be found true
whether or not an actual criminal proceeding was
pending or about lo be initiated. The only rele-
vance of an actual prior and ongoing criminal
proceeding is that it may strengthen the inference
of Ihe “xistcnce of the prescribed purpose; con-
versely. Ihc prosecution docs not have the benefit
of this inference when a criminal .proceedm% has
not get commenced. People v Weidcrl (1985) 39
Cal 3d 836, 218 Cal Rptr 57, 705 I'2d 380,
“Where an accused's prima_rY goal was not to
kidnap the victim but to kill him in order lo
prevent him from testif m%, and where the kid-
naping was merely incidental lo Ihc murder and
not committed to advance an independent feloni-
ous purpose, a kidnaping-fclony murder special
circumstance finding (Pen. Code, § 1902 subd.
(a)(!7)§|,l)), could not be sustained, and further
proceedings on the allegation were barred bX the
double jeopardy clause.” Peopie v Wmdeg&g 985)
39 Cal 3d 836, 218 Cal Rptr 57, 705 P2d

In a prosecution for murder (Pen. Code, § 187),
with special circumstances alleged, the felony-mur-
der special_circumstance (Pen. Code. § 1902
subd. (a)(17)) necessarily requires proof that the
defendant intended to  kill. People v Montiel
(1985) 39 Cal 3d 910, 218 Cal Rptr 572, 705 P2d
1248
~Although defendant was properly convicted of
first degree murder based solely on the fact that he
was engaged in the felon?; of robbing, or attempt-
ing to rob, the victim at the time of the k||||n%, the
jury’s f|nd|n% of the "special circumstance” based
on the robbery (Pen. Code, §1902 subd.
(a)(l?)(|)?, on the basis of which defendant became
eligible ‘for only the penalties of death or life
imprisonment without parole, resulting in defen-
dant's deatli sentence, was improper. The trial
court failed to 3|ve I éury the required instruc-
tion that it could not find a "special circumstance"
based solely on the commission of an underlying
felony unless it also found an intent lo kill. Addi-
tionally. defendant did not concede the issue of
intent, the issue was at necessarily resolved
against him in that the Hury was instructed on
both premeditation and felony murder and did not
Sﬁemfy. by its verdict which "theory it chose, and
the evidence, including extensive testimony indi-
cating the defendant had not meant lo shoot his
victim, did not reveal un intent to kill as a matter
of law. People v Ikildcrus (1985) 41 Cal 3d 144
222 Cal Rptr 184 711 P2d 480,

In a prosecution for first degree murder and
|2 Ponal Codo]
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other offenses, the trial court committed reversible
error in failing to instruct the jury Ihal in order to
find (rue Ihc special circumstances that the murder
was committed while defendant was engaged in or
was an accomE_Ilce in_the commission of robbery,
burglar%/, and kidnapping, it must find an intent tn
kill. The only theory on which the jury was
instructed vis-a-vis the murder was felony murder,
which does not require a finding of intent to Kill,
and the evidence did not establish intent to kil as
a matter of law, where Qie coroner was unable tn
determine the cause of death or whether the
victim's head and hands were cut off before or
after death, where ihc one stab wound that was
inflicted before death was nonfainl, and where it
was possible that the victim might have been killed
acci entaII%, with defendant deciding afterwards to
mutilate the body in an attempt lo prevent its
identification. People v Hamilton (1985) 41 Cal 3d
408, 221 Cal Rptr 902, 710 P2d 981

In a prosecution for first-degree felony murder
(Pen. Code, 8§ 187 189) with an attendm? "spe-
cial circumstance” Ihal defendant had suffered a
previous conviction for second degree murder
$_Per]. Code, § 1902 subd. (a)(2)), Inc Iri.il court's
inding (hat defendant was not the actual killer
and did not intentionally aid and abet another in
the commission of murder in the first degree
prohibited application of the special circumstance
of murder with a prior murder conviction, and
precluded imposition of a sentence of life impris-
onment without possibility of.P.aroIe_. An intent to
kill or an intent to aid in"a Killing is constitution-
ally mandated when the special circumstance pro
vision alleged is Ihal the defendant previously was
convicted of murder. People v Malone §198 , 5th
Dist) 165 Cal App 3d 31, 211Cal Rptr 210,

Under the special circumstance for murder com-
mitted while lying in wait (Pen. Code, § 1902
subd. (a)(15)) if a cog.iizable interruption sepa-
rates the period ofllf/lmg in wait from the period
during which the killing takes place, the circum-
stances calling for the ultimate penalty do not
exist. Out if there is no such interruption, circum-
stances calling for the death penalty do exist.
Thus, in a prosecution for murder of a pizza
deliveryman, committed while he was delivering a
pizza to defendants' motel room, and within 20
minutes after he left the pizza parlor, the trial
court erred in striking the lying in wait circum-
stance allegation on the asserted ground that no
precise moment as to when the victim died was
given. As there was no cognizable interruption to
separate the period of lying in wait from the
period during which the Killing occurred, the
precise._ moment of the victim's death was not the
determiu rive factor. The apwopnate inquiry was
whether (he acts which ultimately caused the
victim's death took place during, or at least imme-
diately following some period of watchful waiting
from ‘concealment, and the only reasonable infer-
ence which could be drawn from the evidence is
that theg did. Peogle v Superior Court f5|ms)
31986, 24 Distl 185 Cal App 3d 471, 230 Cal Rptr

*The single act of murdering the victim known
to be pregnant constitutes a multiple tomicide for
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purposes of the multig)le murder special circum-
stance (Pen. Code. § 1902 subd. (a)(3)). One
||Ie?ql act harming multiple persons constitutes a
multiple offense justifying separate charges. Thus,
in a prosecution for murder of a mother and her
unborn fetus, char%ing special circumstances on
both counts for multiple murder, Ihc act of mur-
dering the pregnant mother constituted double
homicide for purposes of Ihe multiple murder
special circumstance where defendant was inti-
mately familiar with the fact and duration of the
mother’s pregnancy, and the verﬁ/ motivation for
the murder was to rid the father-to-be of the
responsibilit ofcarlnglfor the future child. People
v Smith (1987, 5th Dist) 188 Cal App 3d 14%,
234 Cal Rptr 142

A person who hires another to kill a human
being is subject to the special circumstance finding
under Pen. Code, § 1902 subd. éa)(l), that lhe
murder was intentional and carried out for finan-
cial gain, even if the hirer is not himself shown to
be financially motivated. Thus, in a prosecution
for first degree murder SPen. Code, 88 187, 189)in
which defendant pleaded nolo contendere, the trial
court did not err in finding the special circum-
stance that the murder was intentional and com-
mitted for financial gain to be true based solely on

PENAL CC

the financial gain to lie received hy the |
whom defendant off'ered financial induccmen’
and aided and abetted in the killing of defend
wife, and not on any finaneial benefit acquire-
defendant. People t Freeman (1987, 2d Dist)
Cal App 3d 337, 238 Cal Rptr 257.

5. Procedure

Defendant’s first degree murder conviction,
tained on a felony-murder theory when the
found that the murder occurred as a result ol
robbery of the victim, was barred by the doei
of collateral estoppel, where theHu.ry in an ea
proceedmﬁ had convicted him of first degree i
der for the same incident, but had rejected
special circumstances that the murder had
curred in the course of the robbery The fa-
murder instruction (which oniy requires that
murder occur "as a result o f the robbery)
only slightly different from the special circ
stances Instruction (which specifics that the n
der occur "in the commission o f the robbx
nnd the definition or felony murder under |
Code, § 189 is virtually indistinguishable from
language used in Pen. Code, §I90.2(a)(17%,
define “special circumstances. People v As
&)%85, 2d Dist) 173 Cal App 3d 3f2 218 Cal H

8 190.2. [Determination as iu penalty of death or life imprisonment]

2. Validity

~ The 1978 death penalty law, by providing that,
if the penalty trial jury finds that “the aggravating
circumstances outweigh the mitigating circum-
stances" it “shall |mPose sentence of death" does
not unconstitutionally restrict th.eﬁury’s sentencing
discretion. In this context, “weighing” connotes a
mental balancing process, but certainly not one
which calls for a mere mechanical counting of
factors on each side of the imaginary "scale," or
the arbitrary assignment of "weights" to any of
them. Each juror Is free to assign whatever moral
or sympathetic value he deems appropriate to each
factor ‘he is permitted to consider. The word
"shall" does not require anK juror to vote for the
death penalty unless, after the “weighing” process,
he decides that death is the appropriate penalty
under all Ihc circumstances, People v Drown
%85) 40 Cal 3d 512, 220 Cal Rptr 637, 709 P2d

_ Pen. Code, § 1903 subd. .(k?, which directs the
jury in a capital penally trial to consider, as a
mitigating factor, "[ajny . . . circumstances which
extenuate the gravity of the crime even though it
is not a legal excuse for the crime," docs not
unconstitutionally restrict the jury’s sentencing
discretion by failing to expressly state the jury's
further duty to consider in m|t|gat|on all “other
s%mpath.em gvidence the defendant may offer
about his character and backgrot'-,d. even though
unconnected to the charged crim . Trial courts are
re%uned, in instructing on (he factors embodied in
§ 1903 subd. (k), lo inform the jury that it may
consider as a mitigating factor any other aspect of
the defendant's character or record that the defen-
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dant proffers as a basis for a sentence less tl
death. The phrast "any other circumstance wh
extenuates the gravity of the crime" is an op
ended catchall rprowsm_nl, which allows the jui
consideration of any mitigating evidence. Pcoph
Brown (1985) 40 Cal 3d 512 220 Cal Rptr 6
700 P2d 440,

The provisions of Pen. Code, § 1903 permit!"
a jury, in determining the penalty for first deg
murder, to consider hoth other violent crimii
activity by the defendant and any "prior felo
conviction" are not void for vagueness in Ihat tl
suggest to the jury (hat any “prior felony com
tion" introduced by the prosecution was foi
violent crime. The plain meaning of the provisii
is that the jury must consider any violent crimii
activity by the defendant, whether or not it led
prosecution and conviction, and any "prior felo
conviction," whether the underlying offense v.
violent or nonviolent. The jury Instructed in |
statutory IanFuage could scarceg/ understand oi
erwisc. People v Balderas (1985) 41 Cal 3d M
222 Cal Rptr 184 711 P2d 480.

Pen. Code, § 1903, relating to the determinati
of a death penalty or life impiisonment, is u
unconstitutional for failing lo specifically enutn-
ale separately aggravating and mitigating facto
exclude nonstatutorP/ aggravating factors as a ba
for the death penalty, require written findings
Ihe aggravating factors, require that a%gravatl
factors be proved beyond a reasonable dou-
require that aggravating factors supporting a de.i
verdict be found unanimously, require the ju
find beyond a reasonable doubt that aggravati
factors “outweigh those in mitigation ‘and tl
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death is the appropriate punishment, and requite
"tnlereasc" proportionality review. (Per Grodin
and Mosk. JJ.) People v Allen (198b) 42 Cal 3d
1222. 232 Cal Rptr 849.

The instruction called for by Pen. Code, § 190.3,
which advises lhc jury that the Governor may
commute a sentence of life imprisonment without
possibility of parole, but which fails to advise lhal
lhe commutation power extends lo death penalties
as well, violates the due process guarantee of the
California Constitution. Itceausc its reference lo
Ilhc commutation power invites the jury lo con-
sider mailers that are totally speculative and that
should not, in any event, influence the jury's
determination. The instruction inevitably leads the
jury to attempt to predict not only what a particu—
lar defendant is likely to be like 20 or more years
in Ihc future, when commutation may he consid-
ered, but also what unknown actors— future Gov-
ernors— will do in rcspon’- lo a defendant's future
condition. People v Myers (1987) 43 Cal 3d 250,
233 Cal Rptr 264, 729 P2d 698, time for gr or den
rch extended.

8. Function of Jury; Matters Considered

The trial court in a first degree felony-murder
prosecution erred in permitting the jury to con-
sider, ns a "prior felony conviction" to be consid—
ered in aggravation (Pen. Code. § 190.3, subd. (c)),
defend, nt's conviction for auto theft one year after
the subject murder. Such “prior felony convic-
tionjs]” are limited to those entered before com-—
mission of the capital crime, since lhe rationale of
laws calling for harsher penal treatment on lhe
basis of "prior convictions" is that an offender
undeterred by his prior brushes with the law
deserves more severe criminal treatment. If
§ 190.3, subd. (c), was intended only as a limita-
tion on the method of proof of nonviolent felonies,
the word "prior" is redundant in context, since no
other felony "conviction” will be available for
in.roduction at a capital penalty trial unless it has
already been entered. Given the limited impor-
tance of nonviolent criminality to a death penalty
determination, § 190.3, subd. (b). which allows in
all evidence of violent criminality to show defen-
dant's propensity for violence, and § 190.3, subd.
(c), clearly have separate purposes. People v Bald-
eras (1985) 41 Cal 3d 144, 222 Cal Rptr 184. 711
P2d 480

Pen. Code, § 190.3, subd. (b), which permits the
jury which has already decided a first degree
murder defendant's guilt to consider, on the issue
of penalty, other violent crimes on which defen-—
dant was neither charged nor convicted docs not
deny due process to defendant by prejudicing the
penalty jury through its prior view of defendant's
serious criminality, or by allowing imposition of
the death penally for unconvicted offenses which
were deemed unworthy of prosecution. Even if a
separate jury were empaneled to decide the pen-—
alty, it would be entitled to hear, in aggravation or
mitigation, the circumstances of the crime, includ-
ing "the existence of any special circumstance
found true" at the guilt trial (§ 190.3, subd. (a)).
Under these circumstances, the strong legislative
preference for a unitary jury outweighs any sup-
posed disadvantage to defendant in the single-jury
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process. People v Balderas (1985) 41 Cal 3d 144,
222 Cal Rptr 184, 711 P2d 480.

Pen. Code. § 190.3, directing that the jury shall
impose the death penally if it finds that Ihe
aggravating factors outweigh Ihe mitigating fac—
tors. should not be understood lo require any juror
to vote for the death penalty. The statute requires
the completion of a weighing process wherein a
juror decides that death is the appropriate penally
under all of the circumstances. The weighing of
aggravating and mitigating circumstances must
occur within the context of the two permissible
punishments: life without possibility of parole and
death. Furthermore, the trial court must instruct
lhe jury as to the scope of its discretion and
responsibility. People v Davenport (1985) 41 Cal
3d 24' 221 Cal Rptr 794, 7IC P2d 861.

9. Evidence

Under Pen. Code, § 190.3, which lists specific
aggravating and mitigating factors lo be weighed
by a jury in determining whether lo impose the
death penally, the prosecution may not present
evidence at the penalty phase which is not relevant
lo any of the specific factors listed. Thus, evidence
of defendant's background, character, or conduct
which is not probative of any specific listed factor
would have no tendency to prove or disprove a
fact of consequence to the determination of the
action, and is therefore irrelevant to aggravation.
People v Boyd (1985) 38 Cal 3d 762, 215 Cal Rptr
1, 700 r2u 782.

In capital cases, the cruel and unusual punish-
ment clause of the Eighth Amendment requires
that the sentencer not be precluded from consider—
ing, as a mitigating factor, any aspect of a defen—
dant’s character or record and any of the circum—
stances of the ofiense that the defendant proffers as
a basis for a sentence less than den'h; and it is a
corollary rule that the sentencer may not refuse to
consider or be precluded from considering any
relevant mitigating evidence where it appears
likely that the exclusion from evidence at the
sentencing hearing of testimony bearing upon the
accused's behavior in jail prior to trial, and hence
upon his likely behavior in prison, may have
affected the jury’s decision to impose the death
penalty, the exclusion of the evidence is sufficiently
prejudicial to constitute reversible error. Skipper v
South Carolina (1986. US) 90 L Ed 2d 1, 106 S Ct
1669, 20 Fed Rules Evid Scrv 241.

10. — Other Criminal Activity

In Pen. Code, 8§ 190.3, the purpose of Ihe exclu-
sion of nonfelonious criminal conduct which docs
not involve the use or attempted use of force or
violence or the threat to use force or violence from
the penalty phase of a trial for first degree murder
is to prevent the jury from hearing evidence of
conduct which is not of a type which should
influence a life or death decision. People v Boyd
(1983) 38 Cnl 3d 762, 215 Cnl Rptr I. 700 P2d
782.

At the penalty phase of a trial for first degree
murder, lhc triel court erred in admitting evidence
lhal defendant committed the crime of attempted
escape by removing a metal grate from an air vent
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in a lockup lank. Pen. Code. § 190.3, expressly
excludes evidence of criminal activity, except for
felony convictions, which activity did not involve
the use or attempted use of force or violence or
which did not involve the express or implied
threat to use force or violence. Violent injury or
the threat of violent injury to properly is not
sufficient to justify admissibility, and there was no
evidence that defendant used or threatened to use
force or violence to any person. The evidence was
also irrelevant lo any of the specific aggravating or
mitigating factors listed in Pen. Code. § 190.3.
People v Boyd (1985) 38 Cal 3d 762. 215 Cal Rptr
I. 700 P2d 782.

Evidence of other “criminal activity" inlP'duced
in the penalty phase of a capital case pursuant to
former Pen. Code, § 190.3, subd. (d), as an aggra-
vating factor in determining the penalty to impose,
must be limited to evidence of conduct that dem-
onstrates the commission of an actual crime, spe-
cifically. the violation of a penal statute. The
history of the statute demonstrates only that the
Legislature's choice of terms was intended to be
sufficiently broad to include crimes for which the
defendant had not been convicted, but not lo
include offenses of which defendau. was acquitted,
or nonolfenses for which defendant could not even
be tried. (Per Rcyncso and Broussard, JJ., and
Kaus, J.*)

In t'.ie penalty phase of a capital case in which
the trial court instructed the jury that in determin-
ing the ppnalty it should take into account the
presence or absence of other criminal activity by
defendant involving the use or attempted use of
force or violence (former Pen. Code, § 190.3, subd.
(d)), the trial court erred in failing to tell the jury
that hey could consider evidence of other criminal
‘.tivity only if they found beyond a reasonable
doubt that defendant had engaged in such activity.
(Per Reynoso and Broussard, JJ., and Kaus, J.*)
People v Phillips (1985) 41 Cal 3d 29. 222 Cal
Rptr 127, 711 P2d 423.

U . Instructions

Because the language of the death penalty stat-
ute (Pen. Code. § 190.3, subd. (k)), and in particu-
lar the words "shall impose a sentence of death,”
leave room for some confusion as to thejury’s role
as the exclusive decisionmaker on the issue of the
penalty to be imposed on the ‘efendant, trial
courts in future death penalty trials should in-
struct the jury as to the scope of its discretion and
responsibility. People v Brown (1985) 40 Cal 3d
512, 220 Cal Rptr 637, 709 P2d 440.

The instruction called for by Pen. Code, § 190.3,
which advises the jury that the Governor may
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commute a sentence of life imprisonment \
possibility of parole, but which fads to advi
the commutation power extends to death pi
us well, is manifestly prejudicial to a del
tried for a capital crime. The instruction prc
classic half-truth that invites a jury to bi
cnced by speculative and improper cunsidci
't would reasonably lie understood by (he .
juror lo mean, by negative implication,

sentence of life without parole may be com
but that a death penally may not. The i
lion's pernicious effect is that it may lead
that docs not believe that the death pen
necessary, but fears a future commutati
return a death penalty in the mistaken bch
such a sentence alone will preclude any )
release of the defendant. People v Myers (P
Cal 2d 250, 233 Cal Rptr 264, 729 P2d 69
for gr or den rch extended.

Tiie instruction called for by Pen. Code, i
which advises the jury that the Govcnu
commute a sentence of life imprisonment «
possibility of parole, but which fails to adv
the commutation power extends to death p
as well, presents a very serious potential fo:
dice and makes it strongly doubtful that a
ing court could ever conclude that there
reasonable possibility that such an inst
improperly tainted a jury's dccisionmakin
cess. People v Myers (1987) 43 Cal 3d 25
Cal Rptr 264, 729 P2d 698, time for gr or i
extended.

A jury instruction drawn from Pen.
§ 190.3, that advises the jury that it shall ii
death sentence if it finds the aggravating i
stances of a defendant's crime outweigh tl
gating, and that it shall impose a sentence
without possibility of parole if it finds the
lions outweigh the aggravations, is pot
misleading unless supplemented by furthc
rate descriptions of the jury’s task. It may v
the jury about the nature of the "weighini
cess, which is a metaphor for an imp
described process in which jurors are free It
whatever moral or sympathetic value thc>
appropriate to each and all the factors eons
Further, the imperative "shall" could mis!
jury as to the ultimate question it is to de;
which is whether, under all the circum
death is the appropriate penalty. (Per Gro
Mosk, JJ.) People v Myers (1987) 43 Cal
233 Cal Rptr 264, 729 P2d 698, time for gi
reh extended.

" Retired Associate Justice of the Supren,
sitting under assignmen’' by the Chairperso
Judicial Council.

8 190.4. [Special finding on truth of each alleged special circumstance]

Editor's Note— The reference, in subdivision (c), to an application for modification of the vi

finding pursuant to "Subdivision 7 of Section II"

is apparently an inadvertent error. Inst-

reference should be to Penal Code § 1181, subd. 7. See People v. Rodriguez (1986) 42 Cal.3d i

fn. 25.
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1. In General

In a murder prosecution in which defendant
waived his right to a jury trial on lhc guilt issue,
the trial court erred in failing to obtain a separate
waiver of ajury on the trial of the special circum—
stance allegation of multiple murders. When n jury
has been waived ns to the guilt phase of the case,
it is impossible to comply with the requirement of
Pen. Code, § 190.4, that the special circumstances
be tried by a jury, and also comply with the
requirement of Pen. Code, § 190.1, that the guilt
and special circumstances be determined at the
same time. Thus, the provision of § 190.4. should
prevail, and a personal waiver of a jury on a
special circumstance allegation was required. An
accused whose special circumstance allegations are
to be tried by n court must make a separate,
personal waiver of Ihe right to ajury trial. People
v Mcmro (1985) 38 Cnl 3d 658, 214 Cal Rptr 832,
700 P2d 446.

3. Construction

The 1978 version of Pen. Code, § 190.4, subd.
(c), providing that after u verdict imposing the
death penalty defendant shall be deemed to have
applied for modification of the verdict under Pen.
Code, § 1181, subd. 7, by the trial judge, like the
1977 version, requires that the trial judge make an
independent determination whether imposition of
the death penalty upon defendant is proper in light
of the relevant evidence and the applicable law.
People v R virigucz (1986) 42 Cal 3d 730, 230 Cal
Rptr 667, lime for gr or den reh extended

An interpretation of Pen. Code, § 190.4 (per-—
taining to spcc;al findings on the truth of each
alleged special circumstance) that would require
lhc underlying felonies to be separately charged
docs not violate the separation of powers doctrine.
The district attorney retains discretion to choose
whether or not to allege special circumstances; the
"charged and proved" requirement merely dictates

§ 190.9

what must be done if he docs decide to allege
special circumstances. People v Superior Court
(Jennings) (1986, 2d Dist) 183 Cal App 3d hib,
228 Cal Rptr 357.

Pen. Code, 5799. which allows a criminal pros-—
ecution for murder to be commenced "at any
lime." is not a special statute taking priority over
the general statute of limitations for commencing
prosecution of other crimes (former Pen. Code,
§800, now §801) upon which a felony-murder
special circumstance may be based. Pen. Code,
§ 190 (describing the available punishments for
first and second degree murder), provides that the
I>cnalty must be determined as specified in the
special circumstance statutes, and thus (hose stat-—
utes take precedence over ihe general murder
statutes. Hence, the requirement of Pen. Code,
§ 190.4, subd. (a), that the underlying crime be
charged and proved pursuant to the general law
applying to the trial and conviction of the crime
specifically incorporates into each felony-based
special circumstance allegation lhc general law of
the underlying felony, including its statute of
limitations. People v Superior Court (Jennings)
(1986, 2d Dist) 183 Cal App 3d 636, 228 Cal Rptr
357.

5. Procedure

Pen. Code, § 190.4, requiring the jury in a
capital ease to make a special finding on (he truth
of each alleged special circumstance, contemplates
ajury finding on each charge special circumstance
by the application of legal principles on which the
jury is instructed to the evidence presented to
them. The statute does not contemplate that a jury
return a special verdict, which presents conclu-
sions of fact and leaves to the court the task of
drawing conclusions of law and rendering judg-
ment upon them (Pen. Code, §§ 1150, 1152). Peo-
ple v Davenport (1985) 41 Cal 3d 247, 221 Cal
Rptr 794, 710 P2d 861.

8190,9. [(First of two; Operative until July 1, 1990) Presence of court
reporter in all death penalty proceedings]

(@) In any case in which a death sentence may be imposed, all proceedings
conducted after the effective date of this section in the justice, municipal,
and superior courts, including proceedings in chambers, shall be conducted
on the record with a court reporter present.

The court shall assign a court reporter who uses computer-aided transcrip-
tion equipment to report all proceedings under this section. Failure to
comply with the requirements of this section relating to the assignment of
court reporters who use computer-aided transcription equipment shall not be
a ground for reversal.

(b) The court may waive the requirement that a court reporter use com-
puter-aided transcription equipment if the court finds on the record that no
reporter using computer-aided transcription equipment is available.

(c) This section shall remain in effect only until July 1, 1990, and as of that

date is repealed.
Amended Stats 1986 ch 387 § 3; Stats 1987 ch 468 § |, effective September 9, 1987.

Amendments;
1986 Amendment; Added the second paragraph.
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1987 Amendment: (1) Added subdivision designation (a); (2) added the last sentence of subd (a); and (3)
added subds (b) and (c).

8 190.9. [(Second of two; Operative July 1, 1990) Presence of court reporter
in all proceedings in which death sentence may be imposed]

(@) In any case in which a death sentence may be imposed, all proceedings
conducted after the effective date of this section in the justice, municipal,
and superior courts, including proceedings in chambers, shall be conducted
on the record with a court reporter present.

The court shall assign a court reporter who uses computer-aided transcrip-
tion equipment to report all proceedings under this section. Failure to
comply with the requirements of this section relating to the assignment of
court reporters who use computer-aided transcription equipment shall not be
a ground for reversal.

(b) This section shall become operative on July 1, 1990.
Added Stnts 1987 ch 468 § 3, effective September 9, 1987, operative July 1. 1990.

§ 191.5. [Gross vehicular manslaughter while intoxicated]

(a) Gross vehicular manslaughter while intoxicated is the unlawful killing of
a human being without malice aforethought, in the driving of a vehicle,
where the driving was in violation of Section 23152 or 23153 of the Vehicle
Code, and the killing was either the proximate result of the commission of
an unlawful act, not amounting to a felony, and with gross negligence, or
the proximate result of the commission of a lawful act which might produce
death, in an unlawful manner, and with gross negligence.

(b) Gross vehicular manslaughter while intoxicated also includes operating a
vessel in violation of subdivisions (b) to (e), inclusive, of Section 655 of the
Harbors and Navigation Code, and in the commission of an unlawful act,
not amounting to felony, and with gross negligence; or operating a vessel in
violation of subdivisions (b) to (e), inclusive, of Section 655 of the Harbors
and Navigation Code, and in the commission of a lawful act which might
produce death, in an unlawful manner, and with gross negligence.

(c) Gross vehicular manslaughter while intoxicated is punishable by impris-
onment in the state prison for 4, 6, or 10 years.

(d) This section shall not be construed as prohibiting or
of murder under Section 188 upon facts exhibiting wantonness and a
conscious disregard for life to support a finding of implied malice, or upon
facts showing malice consistent with the holding of the California Supreme
Court in People v. Watson,30 Cal. 3d 290.

(e) This section shall notbe construed as making any homicide in the
driving of a vehicle or the operation of a vessel punishable which is not a
proximate result of the commission of an unlawful act, not amounting to
felony, or of the commission of a lawful act which might produce death, in
an unlawful manner.

Added Stats 1986 ch 1106 §2; Amended Stats 1987 ch 518 § I.

Amendments:

1987 Amendment: (1) Add :d subd (b); (2) redesignated former subds (b)-(d) to be subds (c)-(e); and (3)
added "or the operation of a vessel" after "vehicle" in sjbd (e).

Note-Stats 1986 ch 1106 provides:

SECTION 1. The Legislature finds and declares that traffic accidents are the greatest cause of violent
death in the United States nnd that over one-half of the ensuing fatalities are alcohol related.

The Legislature further finds that despite millions of dollars being spent by government at all levels, by
private organizations, and by concerned citizen groups on efforts to stop drinking and driving, statistics
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continue to indicate tha
billions of dollars in ann
by the intoxicated driver
thdse who voluntarily c
operate a motor vehicle,
capable of exerting great

§ 192. [Manslaugl
Manslaughter is t
of three Kkinds:

(@) Voluntary—u]
(b) Involuntary—
felony; or in the (
an unlawful mar
subdivision shall i
(c) Vehicular—
(1) Except as pro
of an unlawful ac
driving a vehicle
death, in an unlav
(2) Except as pro
of an unlawful ac
or driving a vehic
death, in an unla\
(3) Driving a vet
Code and in the
but without gros
23152 or 23153 c
which might prc
negligence.

This section shall
a vehicle punishal
unlawful act, not

precluding a chari¢hich might proc

“Gross negligenc
prohibiting or p<
exhibiting wantor
of implied malice
of the California
Amended Stats 1986 ch
Amendments:

1986 Amendment: (1) !
“"paragraph (3)" for "[
Driving a vehicle in vie
an unlawful act, not an
Section 23152 or 23153
death, in an unlawful m
(c)(3); and (S) deleted "
Suspension or rcvocatio
ter: Veh C § 13954

Cal Jur 3d (Rev) Dclirn
Provoked reason in met
UCLA LR 1679.
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18-3-102 Criminal Code |$

victim three times, twice from behind, is sufTi-
cient to support the element of deliberation.
People v. Cisneros. 720 P.2d 982 (Colo. App.)]
cert, denied. uU.S. . 107 s. Ct'
282. L. Ed.2d (1986).

culpability requirement beyond a reasonable
doubt and where evidence on the issue of
deliberation was overwhelming. Kev wv.
People, 715 P.2d 319 (Colo. 1986); People v.
Tyler, 728 P.2d 314 (Colo. 1986).

Evidence supports the element of delibera-
tion. Evidence that defendant shot at the

18-3-102. Murder in the first degree. (1) (b) Acting either alone or with
one or more persons, he commits or attempts to commit arson, robbery,
burglary, kidnapping, sexual assault in the first or second degree as prohib-
ited by section 18-3-402 or 18-3-403, or a class 3 felony for sexual assault
on a child as provided in section 18-3-405 (2), or the crime of escape as
provided in section 18-8-208, and. in the course of or in furtherance of the
crime that he is committing cr attempting to commit, or of immediate flight
therefrom, the death ofa person, other than one of the participants, is caused
by anyone; or

Source: Amended, L. 88. p. 712, 8 16.

Editor’s note; Section 2S of chapter 124. Session Laws of Colorado 1988. provides lhal the
act amending subsection (l)(b) is effective July 1. 1988. and applies to offenses committed on

or after said date.

I.  General Consideration.
Il.  Elements of Offense.
A. In General.
D. Extreme Indifference to Life.
(1. Trial and Prosecution.
D. Jury.
E. Instructions.
IV. Verdict and Sentence.

I.  GENERAL CONSIDERATION.

Murder after deliberation and felony murder
are not separate, etc.

In accord with original. See People v.
Brown, 731 P.2d 763 (Colo. App. 1986).

Applied in People v. Bowman. 738 P.2d 387
(Colo. App. 1987).

Il. ELEMENTSOF OFFENSE.
A. In General.

First-degree murder statutes contain ratio-—
nally different elements than first-degree
assault statute. § 18-3-202, and thus a defend-
ant sentenced under the former and not the
latter was not denied equal protection of the
law. People v. Brewer, 720 P.2d 596 (Colo.
App. 1985).

D. Extreme Indifference to Life.

Statutory definition of extreme indilTerence
murder, etc.

In accord with 1st paragraph in original. See
Crespin v. People. 721 P.2d68S(Colo. 1986).

IIl. TRIALAND PROSECUTION.
D. jury.

Trial by jury may be waived. Since under the
statutes there are no mandatory requirements
for thejury to determine the degree of murder
or to determine the class of felony and because
the criminal defendant has a substantive right
to waive ajury trial, defendant could properly
waive his right to ajury trial even though he
was convicted of a class | felony. People v.
Cisneros. 720 P.2d 982 (Colo. App.), cert,
denied. u.s. . 107 S. Ct. 282.

L. Ed.2d (1986).

E. Instructions.

When court must instruct jury on second
degree murder.

Trial court does not have to instructjury on
the lesser included offense when there is no
evidence to support the instruction. Jones v.
People. 711 P.2d 1270 (Colo. 1986). reversing
People v. Jones annotated in the 1986 replace-
ment volume.

IN. VERDICTANDSENTENCE.

Although defendant could not be convicted
for felony-murder and murder after deliberation
based on killing ofsingle victim, sufficient evi-
dence existed to sustain defendant's convic-
tion for first-degree murder, and thus judg-
ment of conviction for first-degree murder
after deliberation and sentence imposed
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Lakewood v. District Court, 181 Colo. 69,506
P.2d 1228(1973).

Where defense requested instruction defin-
ing “intentionally” in terms of new statute
which became effective July 1, 1972, but
offense had occurred prior to that time, trial

18-1-105

court did not err in refusing such request.
People v. Crawford, 191 Colo. 504, 553 P.2d
827(1976).

Applied in People v. Marlott, 191 Colo. 304,
552 P.2d 491 (1976); Baneras v. People, 636
P.2d 686 (Colo. App. 1981).

18-1-104. *“Offense” defined - offenses classified - common-law crimes
abolished. (1) The terms "offense” and “crime” are synonymous and mean
a violation of, or conduct defined by, any state statute for which a fine or
imprisonment may be imposed.

(2) Each offense falls into one of ten classes. There are Five classes of
felonies as defined in section 18-1-105, three classes of misdemeanors as
defined in section 18-1-106, and two classes of petty offenses as defined in
section 18-1-107.

(3) Common-law crimes are abolished and no conduct shall constitute
an offense unless it is described as an offense in this code or in another
statute of this state, but this provision does not affect the power of a court
to punish for contempt, or to employ any sanction authorized by law for
the enforcement of an order lawfully entered, or a civil judgment or decree;
nor does it affect the use of case law as an interpretive aid in the construction

of the provisions of this code.

Source: R & RE, L. 71, p. 389, § 1; C.R.S. 1963, §40-1-104.

Am. Jur.2d. See 21 AM. Jur.2d, Criminal
Law,8 § 1,6,7.

CJ.S. See 22 C.J.S., Criminal Law, 8§ § 1,
5,20.

Annotator’s note. Since § 18-1-104 is similar
to former 8§40-1-1, C.R.S. 1963, and laws
antecedent thereto, relevant cases construing
those provisions have been included in the
annotations to this section.

Common-law rule. Colorado has statutorily
adopted the common-law rule that a crime
consisted of the union of an act and intent.
Gallegos v. People, 159 Colo. 379, 411 P.2d
956(1966).

Courts are not precluded from reliance upon
the common law in amplification ofsections of
the criminal code. People v. Berry, 703 P.2d
613 (Colo. App. 1985).

The common law may be used in aid of the
meaning to be given statutory language, when
such language is not defined in the statute.
Allen v. People, 175 Colo. 113, 485 P.2d 886
(1971).

Where a statute does not define a crime, but
merely gives to it Its common-law name or des-
ignation, resort must be had to the common law
to ascertain what acts constitute the crime in
question. Thompson v. People, 181 Colo. 194,
510 P.2d 311 (1973).

When the general assembly defines a crime
and sets forth the intent necessary to commit
the crime, the courts cannot alter the elements
or substitute a different animus or intent.
People v, Kanan, 186 Colo. 255, 526 P.2d
1339(1974).

The definition of a crime is the same as that
of a misdemeanor, each consisting of a viola-
tion of a public law, HotTman v. People, 72
Colo. 552,212 P. 848(1923).

And “crime"” Includes all grades of public
offenses, which at the common law are often
classified as treason, felony, and misde-
meanor. Hoffman v. People, 72 Colo. 552,212
P. 848 (1923).

The violation of a municipal ordinance does
not come within the definition of this section
and is neither a crime nor a misdemeanor.
City of Greeley v. Hamman, 12 Colo. 94,20 P.
1(1888).

Contempt of court. Although the General
Assembly in 1971 abolished all common law
crimes in Colorado, it reserved to the courts
the power to punish contempt by enacting this
section. People v. Barron, 677 P.2d 1370
(Colo. 1984).

Applied in People v. Swanson, 638 P.2d 45
(Colo. 1981); City of Greenwood Village v.
Fleming, 643 P.2d 511(Colo. 1982).

18-1-105. Felonies classified - presumptive penalties. (1) (@) (1) As to
any person sentenced for a felony committed after July 1, 1979, and before
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July 1, 1984, felonies are divided into five classes which are distinguished
from one another by the following presumptive ranges of penalties which
are authorized upon conviction:

Class Presumptive Range
1 Life imprisonment or death
2 Eight to twelve years
plus one year of parole
3 Four to eight years

plus one year of parole

4 Two to four years
plus one year of parole

5 One to two years
plus one year of parole

(m As to any person sentenced for a felony committed on or after July
1, 1984, and before July 1, 1985, felonies are divided into five classes which
are distinguished from one another by the following presumptive ranges of
penalties which are authorized upon conviction:

Class Presumptive Range
1 Life imprisonment or death
2 Eight to twelve years
3 Four to eight years
4 Two to four years
5 One to two years

(rn As to any person sentenced for a felony committed on or after July
1, 1985, in addition to, or in lieu of, any sentence to imprisonment provided
for in this paragraph (a), a fine within the following presumptive ranges may
be imposed for the specified classes of felonies:

Class Minimum Sentence Maximum Sentence

1 No fine No fine

2 Five thousand dollars One million dollars

3 Three thousand dollars Seven hundred fifty thou-
sand dollars

4 Two thousand dollars Five hundred thousand
dollars

5 One thousand dollars One hundred thousand
dollars

(IV)  As to any person sentenced for a felony committed on or after July
1, 1985, felonies are divided into five classes which are distinguished from
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one another by the following presumptive ranges of penalties which are
authorized upon conviction:

Class Minimum Sentence Maximum Sentence

1 Life imprisonment Doath

2 Eight years imprisonment Twenty-four years impris-
onment

3 Four years imprisonment Sixteen years imprison-
ment

4 Two years imprisonment Eight years imprisonment

5 One year imprisonment Four years imprisonment

(b) (I) Except as provided in subsection (6) and subsection (9) of this
section and in section 18-4-202.1, a person who has been convicted of a
class 2, class 3, class 4. or class 5 felony shall be punished by the imposition
of a definite sentence which is within the presumptive ranges set forth in
paragraph (a) of this subsection (1). In imposing the sentence within the pre-
sumptive range, the court shall consider the nature and elements of the
offense, the character and record of the offender, and all aggravating or miti-
gating circumstances surrounding the offense and the offender. The predic-
tion of the potential for future criminality by a particular defendant, unless
based on prior criminal conduct, shall not be considered in determining the
length of sentence to be imposed.

(I As to any person sentenced for a felony committed on or after July
1, 1985, a person may be sentenced to imprisonment as described in
subparagraph (I) of this paragraph (b) or to pay a fine which is within the
presumptive ranges set forth in subparagraph (l11) of paragraph (a) of this
subsection (1), or to both such fine and imprisonment.

(1) Notwithstanding anything in this section to the contrary, as to any
person sentenced for a crime of violence, as defined in section 16-11- 309,
C.R.S., committed on or after July 1 1985. a person may be sentenced to
pay a fine in addition to, but not instead of, a sentence for imprisonment.

(c) Except as otherwise provided by statute, felonies are punishable by
imprisonment in the correctional facilities at Canon City. Nothing in this
section shall limit the authority granted in part 1 of article 13 of title 16,
C.R.S,, to increase sentences for habitual criminals. Nothing in this section
shall limit the authority granted in part 2 of article 13 of title 16, C.R.S,,
lo commit sex offenders to the department of corrections for an indetermi-
nate term. Nothing in this section shall limit the authority granted in section
18-4-202.1 for increased sentences for habitual burglary offenders.

(2) (@ A corporation which has been found guilty of a class 2 or class
3 felony shall be subject to imposition of a fine of not less than five thousand
dollars nor more than fifty thousand dollars. A corporation which has been
found quilty of a class 4 or class 5 felony shall be subject to imposition
8f|a|1 fine of not less than one thousand dollars nor more than thirty thousand

ollars.

(b) A corporation which has been found guilty of a class 2, class 3, class

or class 5 felony, for an act committed on or after July 1, 1985, shall
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be subject to imposition of a fine which is within the presumptive ranges
set forth in subparagraph (111) of paragraph (a) of subsection (1) of this
section.

(3) Every person convicted of a felony, whether defined as such within
or outside this code, shall be disqualified from holding any office of honor,
trust, or profit under the laws of this state or from practicing as an attorney
in any of the courts of this state during the actual time of confinement or
commitment to imprisonment or release from actual confinement on condi-
tions of probation. Upon his discharge after completion of service of his
sentence or after service under probation, the right to hold any office of
honor, trust, or profit shall be restored, except as provided in section 4 of
article XII of the state constitution.

(4) A person who has been convicted of a class 1 felony shall be punished
by life imprisonment unless the proceeding held to determine sentence
according to the procedure set forth in section 16-11-103, C.R.S., results
in a verdict which requires imposition of the death penalty, in which event
such person shall be sentenced to death. As to any person sentenced for a
class 1 felony, for an act committed on or after July 1, 1985, life imprison-
ment shall mean imprisonment without the possibility of parole for forty
calendar years.

(5) In the event the death penalty as provided for in this section is held
to be unconstitutional by the Colorado supreme court or the United States
supreme court, a person convicted of a crime punishable by death under
the laws of this state shall be punished by life imprisonment. In such circum-
stance, the court which previously sentenced a person to death shall cause
such person to be brought before the court, and the court shall sentence
such person to life imprisonment.

(6) In imposing a sentence to incarceration, the court shall impose a defi-
nite sentence which is within the presumptive ranges set forth in subsection
(1) of this section unless it concludes that extraordinary mitigating or aggra-
vating circumstances are present, are based on evidence in the record of
the sentencing hearing and the presentence report, and support a different
sentence which better serves the purposes of this code with respect to sentenc-
ing, as set forth in section 18-1-102.5. If the court finds such extraordinary
mitigating or aggravating circumstances, it may impose a sentence which
is lesser or greater than the presumptive range; except that in no case shall
the term of sentence be greater than twice the maximum nor less than one-
half the minimum term authorized in the presumptive range for the punish-
ment of the offense.

(7) In all cases, except as provided in subsection (9) of this section, in
which a sentence which is not within the presumptive range is imposed, the
court shall make specific findings on the record of the case, detailing the
specific extraordinary circumstances which constitute the reasons for varying
from the presumptive sentence.

(8) Repealed, L. 82, p. 312, § 3, effective July 1, 1982.

(9) (@ The presence of any one or more of the following extraordinary
aggravating circumstances shall require the court, if it sentences the defend-
ant to incarceration, to sentence the defendant to a term greater than the
maximum in the presumptive range, but not more than twice the maximum
term authorized in the presumptive range for the punishment of a felony:
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() The defendant is convicted of a crime of violence under section
16-11-309, C.R.S;

(I) The defendant was on parole for another felony at the time of com-
mission of the felony;

(1) The defendant was on probation tor another felony at the time of
the commission of the felony;

(IV) The defendant was charged with or was on bond for a previous
felony at the time of the commission of the felony, for which previous felony
the defendant was subsequently convicted;

(V) The defendant was under confinement, in prison, or in any correc-
tional institution within the state as a convicted felon, or an escapee from
any correctional institution within the state for another felony at the time
of the commission ofa felony;

(VI) The defendant was under a deferred judgment and sentence for
another felony at the time of the commission of the felony;

(VII) At the time of the commission of the felony, the defendant was
on parole for having been aujuuicaieu a delinquent child for an ofiense which
would constitute a felony if committed by an adult;

(VII) At the time of the commission of the felony, the defendant was
on appeal bond following his conviction for a previous felony.

() In any case in which one or more of the extraordinary' aggravating
circumstances provided for in paragraph (a) of this subsection (9) exist, the
provisions of subsection (7) of this section shall not apply.

(©) Nothing in this subsection (9) shall preclude the court from consider-
ing aggravating circumstances other than those stated in paragraph (a) of
this subsection (9) as the basis for sentencing thv defendant to a term greater
than the presumptive range for the felony.

(d) () If the defendant is convicted of the class 2 or the class 3 felony
of child abuse under section 18-6-401 (7) (a) (I) or (7) (a) (IlI), the court
shall be required to sentence the defendant to a term greater than the maxi-
mum in the presumptive range, but not more than twice the maximum term
authorized in the presumptive range for the punishment of that class felony.

(I In no case shall any defendant sentenced pursuant to subparagraph
() ofthis paragraph (d) be eligible for suspension of sentence or for probation
or deferred prosecution.

(e) () Ifthe defendant is convicted of the class 2 felony of sexual assault
in the first degree under section 18-3-402 (3), the court shall be required
to sentence the defendant to a term greater than the maximum in the pre-
sumptive range, but not more than twice the maximum term authorized in
the presumptive range for the punishment of that class of felony.

(1) In no case shall any defendant sentenced pursuant to subparagraph
() ofthia paragraph (e) be eligible for suspension of sentence or probation.

(1) As i condition of parole under section 17-2-201 (5) (e), C.R.S., a
defendant sfntenced pursuant to this paragraph (c) shall be required to par-
ticipate in t program of mental health counseling or receive appropriate
treatment to the extent that the state board of parole deems appropriate
to effectuate the successful reintegration of the defendant into the community
while recognizing the need for public safety.

(H The court may consider aggravating circumstances such as serious
bodily injury caused to the victim or the use of a weapon in the commission
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of a crime, notwithstanding the fact that such factors constitute elements
of the offense.

Source: R & RE. L. 71, p. 390. § 1, C.R.S. 1963, §40-1-105; L. 72, p.
267, §84; L. 73. p. 531, §83; L 74, pp. 251, 409, § § 3, 26. 27; L. 76, p.
548, §7, L. 77. p. 867, § 15, L. 79, pp. 669, 700, § § 16, 69: L. 81, pp.
969, 970, 972. 986, § § 1, 1 1 2, L. 82, p. 312, §3; L. 84. p. 513, §5;
L. 85, pp. 622, 652. 655, 667, 675, S5 5,7, 1, 3, 4, L 86. p. 769, § § 1,

2.

Editor’s notes: (1) The effective date for amendments made to this section by chapter 216,
L. 77. was changed to April 1, 1979. by chapter |, First Extraordinary Session. L. 78. and was
subsequently changed to July 1, 1979, by chapter 157, § 23, L. 79. See People v. McKenna, 199
Colo. 452.611 P.2d 574 (1980).

(2) Subsections (9)(a)(VI1), (9)(a}<VIII). and (9X0 are enacted by chapter 136. Session Laws
of Colorado 1986, and section 16 of chapter 136 provides that the act set out in that chapter
iseffective July 1.1986, and applies to acts committed on or after said date.

Cross references: For one-year supervision for persons released from residential community
correctional facilities. see§ 17-27-105 (5); for the restoration of citizenship to prisoners following

completion of their sentences, sec § 17-20-113.

Am. Jur.2d. See 21 Am. Jur.2d, Criminal
Law. 8 § 19, 28. 29; 21A Am. Jur.2d, Crimi-
nal Law,§ § 1022-1024.

C.J.S. See 22 C.J.S., Criminal Law, § § 5,

Annotator's note. Since § 18-1-105 is similar
to former 839-10-17, C.R.S. 1963, and laws
antecedent thereto, relevant cases construing
those provisions have been included in the
annotations to this section.

Law reviews. For note, "Disbarment for
Crime in Colorado™, see 10 Rocky Mt. L. Rev.
203 (1938). For article, "Criminal Prose-
cutions under the Colorado Securities Act",
see 47 U. Colo. L. Rev. 233 (1976). For article,
"Colorado Felony Sentencing™, see 11 Colo.
Law. 1478 (1982). For article, "Colorado
Felonv Sentencing an Update™, see 14 Colo.
Law. 2163 (1985).

Constitutionality of death penalty. The
imposition and carrying out of the death pen-
alty was held to constitute cruel and unusual
punishment in violation of the eighth and
fourteenth amendments of the U.S. constitu-
tion. Furman v. Georgia, 408 U.S. 238, 92 S.
Cl.2726,33 L. Ed.2d 346(1972).

Subsection (6) is not unconstitutionally vague
and does not deprive a defendant of due pro-
cess and equal protection on the grounds that
no standards are set out in the statute to guide
the trial court on what are extraordinary,
aggravating or mitigating circumstances.
People v. Phillips. 652 P.2d 575 (Colo. 1982).

Although the phrase "aggravating or miti-
gating circumstances™ is not defined in the
legislative act, that failure does not render the
statute unconstitutionally vague. People v.
Phillips, 652 P.2d 575 (Colo. 1982).

Subsection (6) is not unconstitutionally
vague because it allegedly fails to indicate pre-
cise standards for imposition of an enhanced
sentence. People v. Wright, 6/2 P.2u 518
(Colo. 1983).

Classification does not create substantive
offense. A classification of felony does not in
and of itself create a substantive offense; it
merely establishes the boundaries within
which a court may impose a sentence. People
v. Beigel, 646 P.2d 948 (Colo. App. 1982).

Retroactive application. This section is to be
given retroactive application because a
defendant is enti".ied to the benefits ofamend-
atory legislation which mitigates penalties for
crimes when the reliefis sought before finality
has attached to the judgment of conviction.
Salas v. District Court. 190 Colo, 447, 548
P.2d 605 (1976); People v. Johnson, 638 P.2d
61 (Colo. 1981).

1979 amendment Inapplicable where crime
committed before July 1. 1979. Where acts for
which defendants were convicted occurred
well in advance of July i, 1979, the effective
date of H.B. 1589, it was not error to refuse to
sentence under the provisions of that legis-
lation. People v. Lopez. 624 P.2d 1301 (Colo.
1981).

Since the crime for which a defendant was
sentenced was committed well before the
effective date of either the 1977 or 1979 ver-
sion of House Bill 1589. he is not entitled to be
resentenced under the provisions ofthose acts.
People v. Stewart. 626 P.2d 685 (Colo. 1981).

In resentencing a defendant originally con-
victed before the 1979 reduction in the sen-
tencing range for class 3 felonies, the trial
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(2) *“Person”, when referring to the victim of a homicide, means a human
being who had been born and was alive at the time of the homicidal act.

(3) The 'term *after deliberation” means not only intentionally but also
that the decision to commit the act has been made after the exercise of reflec-
tion and judgment concerning the act. An act committed after deliberation
is never one which has been committed in a hasty or impulsive manner.

Source: R & RE, L 71, p. 417, 8 1, C.R.S. 1963, §40-3-101; L. 74, p.

2518 1

Cross references: For the statutory provision which declares that the withholding or withdiawai
of life-sustaining procedures does not constitute suicide or homicide, see § 15-18*1 Il; for the
effect of homicide on probate matters, see § 15-11-803.

Am. Jur.2d. See 40 Am. Jur.2d, Homicide,
Si.

C.J.5.See 40 C.J.S., Homicide, § !.

Meaningful distinction between first and
second degree murder intended. The general
assembly intended that there be a meaningful
distinction between first and second degree
murder. People v. Mullins. 188 Colo. 23, 532
P.2d 733(1975).

Killing may be perpetrated by any means by
which death may be occasioned. The unlawful
killing may be perpetrated by poisoning,

means by which human nature may be over-
come. and death thereby occasioned. May v.
People. 8 Colo. 210.6 P. 816(1885).

Use of a deadly weapon is not in itself suffi-
cient to show deliberation. People v. Hamrick,
624 P.2d 1333 (Colo. App. 1979), afTd. 624
P.2d 1320 (Colo. 1981).

Applied in Leonard v. People, 149 Colo.
360, 369 P.2d 54 (1962); People v. Morgan,
637 P.2d 338 (Colo. 1981); People v. Madson.
638 P.2d 18 (Colo. 1981); People wv.
Bartowsheski. 661 P.2d 235 (Colo. 1983);

People v. Fields, 697 P.2d 749 (Colo. App.

sticking, starving, drowning, stabbing, shoot-
1984).

ing, or by any other of the various forms or

18-3-102. Murd,,« in the first degree. (1) A person commits the crime
of murder in the first degree if:

(@) After deliberation and with the intent to cause the death of a person
other than himself, he causes the death of that person or of another person;
or

(b) Acting either alone or with one or more persons, he commits or
attempts to commit arson, robbery, burglary, kidnapping, sexual assault in
the first or second degree as prohibited by section 18-3-402 or 18-3-403,
or a class 3 felony for sexual assault on a child as provided in section
18-3-405 (2), and, in the course of or in furtherance of the crime that he
iIs committing or attempting to commit, or of immediate flight therefrom,
the death of a person, other than one of the participants, is caused by anyone;
or

() By perjury or subornation of perjury he procures the conviction and
execution of any innocent person: or
. (d) Under circumstances evidencing an attitude of universal malice mani-
festing extreme indifference to the value of human life generally, he know-
Ingly engages in conduct which creates a grave risk of death to a person,
°r persons, other than himself, and thereby causes the death of another.

(2) 1t is an affirmative defense to a charge of violating subsection (1)
(b) ofthis section that the defendant:

(@ Was not the only participant in the underlying crime; and

(b) Did not commit the homicidal act or in any way solicit, request, com-
mand, importune, cause, or aid the commission thereof: and
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(c) Was not armed with a deadly weapon; and

(d) Had no reasonable ground to believe that any other panic:pain
armed with such a weapon, instrument, article, or substance; and

(e) Did not engage himself in or intend to engage in and had r*c reason-

able ground to believe that any other participant intended to engage

con-

duct likely to result in death or serious bodily injury; and
(0 Endeavored to disengage himself from the commission of toe azxner-
lying crime or flight therefrom immediately upon having reasonable art _acs

to believe that another participant is armed with a deadly weapcc

.. 1.-sra-

ment, article, or substance, or intended to engage in conduct likely tc *=salt

in death or serious bodily injury.

(3) Murder in the first degree is a class 1 felony.

Source: R & RE, L 71, p. 418, 8 1, C.R.S. 1963, §40-3-102: L. . p.
251, 82; L. 75, pp. 617, 632, § § 5, 5/ L. 77. p. 960, 85; L. 81. r.-'3.

84,

Cross references: For affirmative defenses generally, see § § 18-1-407,18-1-'10. arc

I.  General Consideration.
Il.  Elements of Ofiense.
A. In General.
B. Premeditation.
C. Felony Murder.
D. Extreme Indifference to Life.
113 Trial and Prosecution.
A. In General.
B. Indictment or Information.
C. Evidence.
D. Jury.
E. Instructions.
IV. Verdict and Sentence.

I. GENERAL CONSIDERATION.

Am. Jur.2d. See 40 Am. Jur.2d, Homicide,
§ § 45-52, 72.

CJ.S. See 40 CJ.S., Homicide, § § 30-34.

Annotator’s note. Since § 18-3-102 is similar
to former § §40-2-1 and 40-2-3, C.R.S. 1963,
and laws antecedent thereto, relevant cases
construing those provisions have been
included in the annotations to this section.

Law reviews. For article, "Should Ralph
Fleagle Hang?", see 7 Dicta 10 (Nov. 1929); 7
Dicta 17 'Jan. 1930). For comment on Reppin
v. People (95 Colo. 192, 34 P.2d 71 (1934)),
see 7 Rocky Mt. L. Rev. 209 (1935). For arti-
cle, "One Year Review of Criminal Law", see
34 Dicia 98 (1957). For article, “One Year
Review of Criminal Law and Procedure", see
36 Dicta 34 (1959). ~or article, "One Year
Review of Criminal Law and Procedure', sec
39 Dicta 81 (1962). Forcomment on Bizup v.
People (150 Colo. 214, 371 P.2d 786 (1962)),
see 35 U. Colo. L. Rev. 435 (1963). For article.
"Homicides Under the Colorado Criminal
Code”, see 49 Den. L. J. 137 (1972). For arti-
cle, “The Jurisprudence of Death by Another

——-ed:?.

Accessories and Capital Punishmrrr™ see 5.
U. Colo. L. Rev. 17 (19~v F:r aim.
“Extreme-Indiffercnce Murder Trr [rrrnr: rf
Pcodlc v. Marcy”, sec 54 U. Cck:. I_ F-e-- si
(1982).

Section constitutional. Since tiers 3 a rmsr-
nal difference expressed by the smerm crc—-
bly between first degree murder arc irrrrc
degree murder, the first degree murder sretre
is cfinstitutional. People v. Sneed. . LI- Cac.
96.514 P.2d 776(1973).

This section defines murder. Sc-'-rr
People, 173 Colo. 351,478 P.Ld r *1 2F7D*

Murder after deliberation anti Seiarv murder
are not separate and independent ciSaws. rur
only ways in which criminal iuam_r- -dr frec
degree murder may be charges: arte
cuted. People v. Lowe, 660 PL: .1= 'Lei.
1983).

Election of theories not rtt?nrrrsc ns rrrrse-
cution should be allowed tc ct .trge —uirr~ze
theories of first degree murder m carre
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Applied in Rocha v. People. 713 P.2d 350 (Colo. 1986); People v. Wieghard. 743 P.2d
(Colo. 1986): People v. Sanders. 717 P.2d 948 977iColo. App. 19871.

16-11-310. Release from incarceration.
Repealed. L. 88, p. 715. § 25. effective July 1, 1988.

Editor's note: Section 28 ofchapter 124. Session Laws of Colorado 1988. provides that the
act repealing this sec;ion applies to offenses committed on or after July 1.1988.

PART 4

DEATH PENALTY - EXECUTION

16-11-401. Death penalty inflicted by lethal Ejection. The manner of
inflicting the punishment of death shall be by th«. ujministration of a lethal
injection within the time prescribed in this part 4, unless for good cause
the court or governor may prolong the time. For the puiposes of this part
4, “lethal injection” means a continuous intravenous injection of a leinai
quantity of sodium thiopental or other equally or more effective substance
sufficient to cause death.

Source: Amended, L 88, p. 671,81

Editor's note: Section 3 of chapter 113, Session Laws of Colorado 1988. provides that the
act amending this section is effective July 1, 1988, and applies to offenses subject to the death
penally committed on or after said date.

16-11-402. Implements - sentence executed by executive director. The
executive director of the department of corrections, at the expense of the
state of Colorado, shall provide a suitable and efficient room or place,
enclosed from public view, within the walls of the correctional facilities at
Canon City and therein at all times have in preparation all necessary imple-
ments requisite for carrying into execution the death penalty by means of
the administration of a lethal injection. The execution shall be performed
in the room or place by a person selected by the executive director and
trained to administer intravenous injections. Death shall be pronounced by
a licensed physician or a coroner according to accepted medical standards.

Source: Amended, L. 88, p. 671, 8§ 2.

Editor's note: Section 3 of chapter 113, Session Law*. of Colorado 1988. provides that the
act amending this section is effective July 1, 1988, and applies to offenses subject to the death
penalty committed on or after said date.

PART 5

SENTENCES TO PAYMENT OF FINES - COSTS

16-11-501. Judgment for costs and fines. (1) Where any person, associa-
tion, or corpoYation is convicted of an ofiense, the court shall give judgment



