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• ■Me IX . Likelihood Ratio Tests for Alternative Simple Functions! Forms

Functional Form (AI.A2) L (A I. A2) x1

Log-linear (0.0) 220.96 2.75

Semi-log (0.1) 201.70 41.26

Semi-log (1.0) 205.06 34.54

Linear (1. 1) 198.55 47.56

Optimal ( - 3 . 0 ) 222.33

In equation (29) the coefficients on the probabilities of punishment are all negative, statis­
tically significant ^nd consistent with the elasticity conditions. It is interesting to note that 
the transformation of the independent variables, A2 =  0, is consistent with Ehrlich’s [9, 
734-44) theoretical argurr- nts for measuring the probabilities of punishment in logarithms.

The values of the log likelihood function for 4 alternative simple functional forms and 
the optimal functional form, (AI.A2) -- (—.3,0). arc presented in Table IX. The likelihood 
ratio test statistic for the hypothesis //0:(AI,A2) =  (A r,A 2“) is 2[(AI,A2) — Z.(Ar,A2")] 
which has a distribution with 2 degrees of freedom. The last column in Table IX reports 
the values of this test statistic for 4 alternative simple functional forms. The 5% and I% 
critical values of x* are. respectively, 5.99 and 9.21. The hypothesis that the homicide 
function is log-linear cannot be rejected at the 5% significance level. However, both 
versions of the semi-log functional form and the linear functional form arc easily rejected 
at the \% significance level. The finding that the time-series estimates of the homicide 
function are consistent with the log-linear specification corroborates Ehrlich’s [9] finding 
that the optimal functional form foi the cross-sectional homicide function is close to the 
log-linear specification.

Table X reports the coefficient estimates and /-statistics of the probabilities of pun­
ishment for the 4 simple functional forms. For all 4 functional forms the probabilities of 
punishment are negative and statistically significant at the I % level. The deterrence findings 
are clearly robust with respect to the choice of functional form. However, the /-statistics on 
the probability of execution measured in natural values are considerably lower than the /- 
statistics on probability of execution measured in logarithms.

V. Conclusion

This paper has presented updated estimates of the U.S. homicide function that strongly 
confirm Ehrlich’s [6; 9] deterrence findings. The basic deterrence results reported here are 
also consistent with the author’s [20; 21] studies of Canadian homicide and Wolpin’s [29] 
study of homicide in England and Wales. For the full sample regressions estimated in this 
paper, the probability of arrest, the conditional probability of conviction given arrest, and 
the conditional probability of execution given conviction have negative and statistically 
significant effects on the homicide rate. In addition the ranking of the estimated elasticities 
of homicide with respect to the probabilities of punishment is consistent with sharp predic­
tions derived from the hypothesis of expected utility maximization.

19. In equation 29 all r-sta'istics are conditional on the assumption that XI =  — .3 and X2 =  0.
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Tabt* X. Coefficient! on the Probabilities of Punishment for Alternative Functional Forms

Functional Form Variables

- In PA3 In PC3 In PE3

Log-linear -1 .37 -.548 -.103
(4.00) (10.4) (13.5)

Semi-log -.118 -.035 -.0058
(3.18) (6.01) (6.13)

PA3 PC3 PEJ

Sc^-log -.028 -.021 -.073
(3.72) (7.70) (3.28)

Linear -.0018 -.0014 -.0044
(3.71) (7.89) (3.08)

Note: Absolute value of /-statistics in parentheses.

In this paper '.he homicide rate is measured using the Vital Statistics measure of 
homicides rather than the FBi scries. Previous researchers have used exclusively the FBI 
data in their time-series analysis. Bowers and Pierce [3], however, argue forcefully that the 
Vital Statistics measure of homicides is superior to the FBI measure. It is found in this 
paper that the Vital Statistics data supports the deterrence theory more strongly than the 
FBI scries.

Two other important differences between previous research in this area and the esti­
mates presented in this paper arc: (I) OLS methods arc used in this paper rather than 
2SLS and (2) the probabilit of punishment arc measured by averaging the current 
relative frequencies of punishment with their lagged values of the two previous years. The 
use of OLS methods rather than 2SLS is justified by an application of Hausman’s test and 
by the use of lagged relative frequencies of punishment to measure murders subjective 
probabilities of punishment. The particular lag structure used to measure the probabilities 
is very simple and somewhat arbitrary. However, the deterrence findings reported in this 
paper arc found to be robust with respect to the lag structure used.

Three other important issues that have arisen in the debate over Ehrlich’s homicide 
work arc carefully discussed: (I) the sensitivity of the deterrence results to the choice of 
explanatory variables, (2) the stability of the homicide function over time and (3) the 
choice of functional form. The deterrence findings are found to be robust with respect to 
the choice of explanatory variables and functional form. The use of the log-linear functional 
form is justified by the Box-Cox analysis. The homicide function estimated in this paper is 
also shown to be reasonably stable over time.

From the specification search, it was found that the proportion of the population that 
belongs to a religion has a negative and significant effect on the homicide rale in most 
specifications. Two variables often used by researchers in estimating homicide functions — 
the unemployment rate and the proportion of the population that is nonwhile —were 
found to have inconsistent and generally insignificant effects on ihc homicide r :c depend­
ing on the choice of explanatory variables. The labor force participation rate has a negative 
and significant effect on the homicide rate in most specifications. Permanent income per
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capita and the proportion of the population between 21 and 29 years of age have positive 
effects on the homicide rate in most specifications.
' The econometric evidence presented in this paper provides solid support for the deter­

rence hypothesis. The deterrence Tindirgs reported in this paper are not fragile. Different 
sets of explanatory variables have been used, alternative functional forms for the homicide 
function have been used and the homicide function has been estimated over different time 
p-riods. Hie regression results consistently support the deterrence hypothesis that increases 
in the probabilities of arrest, conviction, and execution reduce the homicide rate. Even 
murderers appear to obey the law of demand.
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DEATH AND DETERRENCE
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kofesio* Stephen K. Layson, an 
W  economist At the University of 
m  i<Hiftii Carolina at Greensboro, 
has published in the Southern Eco­
nomic Journal (July 1985) a statistical 
study of the effects of - executions on 
the murder rate. He coododed that 
every execution of a murderer deters, 
on the average, 18 murders that would 

’ have occurred without iL
Layson also inquired into the effects 

of the arrest and conviction of mur­
derers on the murder rate. His correla­
tions indicate that a I per cent in­
crease in the clearance (arrest) rate for 
murder would lead to 250 fewer mur­
ders per y « r. Currently tie clearance 
rate is 75 per cent. FurtaeK a 1 per 
cent increase in murder convictions 
would deter about 105 murders. Cur­
rently 38 per cent of all murders re­
sult in a conviction; 0.1 per cent of 
mnrden result in an execution.

Attempts to correlate murder to pun­
ishment rates have been made for a 
long time. Moat had flagrant defects. 
Some correlated murder rates to the 
presence or absence of capflai-puntsh- 
mcnt statutes—not to executions, which 
alone matter. Others failed properly to 
isolate murder rates from variables oth­
er than punishment, even when these 
variables were known to influence mur­
der rates. For instance, changes in the 
proportion of gguaf males in the pop­
ulation do influence murder rates re- 
prdless of executions, since most mur­
ders are committed by young males. 
The first major statistical analysis that 
property handled all variables was pub­
lished by Isaac Ehrlich in the Ameri­
can Economic Renew (June 1975). 
Ehrlich found that from 1933 to 1969 
"an additional execution per year . . . 
may have resulted on the average in 
seven or eight fewer murders."

Ehrlich's study went against the cher-

Ur. p m  den Hoag is John V . Olio Pro­
fessor of Jurisprudence end Public Policy at 
Fordham Unirrmn in New York City.

is bed beliefs of most social scientists 
(after ail, it confirmed what common 
sense tells os). A whole cottage indus­
try arose to refute him. In tarn he 
refuted the refuters. The verdict is in­
conclusive. As is often the case in sta­
tistical matters, if a different, penod is 
analyzed, or some technical fiaaump- 
tions are changed, a different result is 
produced. Thus the testimony of Pro­
fessor Thorsten Sellin, given in 1953— 
long before Ehrlich wrote—to the Roy­
al Com mitt toe on Capital Punishment 
in Great Britain, still standi. Asked 
whether be could "conclude . . , that 
capital punishment has no 
effect," Scilis, an ardent but boocst 
opponent of capital- punishment, re­
plied, "No, there is no such conclu­
sion." Despite considerable advances in 
methods of analysis I think that, as 
yet, it has not been proved conclu­
sively that capital punishment deters 
more than life imprisonment, or that it 
docs not. However, the preponderance 
of evidence now does tend to show 
that capital punishment deters more 
than alternative punishments. Professor 
Laysoa's paper will add to that pre­
ponderance. Bui many attempts will be 
made to refute it, and, in all likeli­
hood, the verdict will still be that the 
statistics are not conclusive.

"You're way up there, but you're not
way. way up there. "

What are we to deduce? Obviously 
people fear death more than life im­
prisonment. Only death is final. Where 
there is life there is hope. Actual mur­
derers feel that way: 99.9 per ami 
prefer life imprisonment lo death. So 
will prospective murderers. What is 
feared most deters most. Possibly, sta­
tistics do not show this clearly, be­
cause there are so few executions com­
pared to the number cf murders. It is 
even possible that \ i  uncertain pros­
pect of execruion deters so few sot 
already deterred by tbc prospect of life 
imprisonment that there is no statisti-

evcn a mere possibility, of deterring 
future murderers, I think we should 
execute them. Tbc life even of a few 
victims who may be spared seems in­
finitely precious to me. The life of the 
convicted murderer has but negative 
value. His crime has forfeited it.

O
rrowEOTX of capital punishment 
usually admit that their opp<r * 
boa has little to do with statis­

tical data. When asked whether they 
would favor the death penalty if it 
were shown conclusively that each ex­
ecution deters, say, one hand ed mur­
ders, such opponents as Ramsey Clark 
(former U.S. attorney general) or Hen­
ry Schwarzsckild (ACLU) resoundingly 
say no. But neither likes the inference 
that most be drawn: that be is more 
interested in keeping murderers alive 
than in sparing their victims, that be 
values the life of a conv .ted murderer 
more than the life of innocent victims. 
Those who do not share this bizarre 
valuation will favor capital punishment.

For beyond deterrence, or possible 
deterrence, tbc re is justice. The thought 
that the man who cruelly and deliber­
ately slaughtered your child for fun or 
profit is entitled peacefully to live out 
his days at taxpayers' expense, playing 

(Continues on page 61)

deterrent cal truce. Yet, if by executing coo- 
victed murderers there is any chance,
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Clemens. a /k /a  Mark Twain, who i u  of banality" on the next. But all are
aiso koowa is Pip*, though in a worthy of your closest attention- for
more familial and private ‘ sense of despite ha extreme (and self-conscious)
that endearing term. The endearment J eccentncities of taste and thought.
was especially pronounced, in tha 

%  case, Decause rt came from Twain's 
^Tf^-year-old daughter Susy. She was 
on unusually bright and sensitive child 
end very much the natural offspring 
of the beloved "Livy"' and our first 
truly indigenous storyteller of world 
.rank. This us simply an astonishing 
nook, in several ways at once, and 
■not’ ‘hat must become a necessary 
reference for all Mark Twain enlhusi- 
w u  and scholars. It gives Susy's btogra- 
yky of her father for the first time 
sc its entirety, usefully set in large- 
pmttMype ia order to distinguish it 
from-the rest of the text, aod mlro-

Glcnrf Gould yvas the most gifted pun- 
tst of his generation, and hts best 
wminjs on music were as thought- 
provoking. closely argued, and compel­
ling as hts best performances. Avoid 
the dragged-out spoofs and parodies; 
savor the liner notes, which are to 
recorded classical music as Paul Des­
mond's triple sec * act essays were 
to jazz. A wonderful, irmaung book.

Tiatv rF.scMotrr

VAN DEN HAAG 
(Continued from page 44)

tennis or baseball or enjoying the pro­
duced by Mark T » n n  along with his 3 °d  J'bratT* ts hard to stomach. Where­

fore about s7J per cent of Atsencaas 
favor the death penalty, for the sake 
of justice, *pd to save innocent lives. 1 
think they are right.

On occastoa I have been presented 
wha a hypothetical. Suppose, I have 
been asked, (hat each execution were 
shown to raise rather than reduce the 
murder rate. Of course this ts quite 
nnlikely (wherefore there is so serious 
evidence); The moo* severe and certain

predictably amusing and copious com- 
wcnts. Then there is editor Charles 
Heidcr'i introduction, with its reveia- 
coos of Susy as someone rather more 
c&mptcx than an adoring daughter in 
rhirafl «o the fathcr-jcuius. More than 
anything else, however. Papa is an 
intensely human document, which ap­
peared is the great celebratory year 
of 1985: the 150th j anniversary of 
H ark Twain's birth (1835); 'the 75th
of his death (1910); l and the. crnte- the punishment, the less often the crime
nary of both the American publication occnrs, all other things bang equal,
of Huckleberry Finn (1885) and Susy ^  P™* of Taking, the
Clemens's charming biography, :of her 1®° “  bought. But, if one accepts, 
Caiherf She: died at agr ?-4 of apinal arguendo, the hypothetical, the answer
meningitis. t h o m a s  p . u c d o n n e u . j depends on whether ooe prefers justice

—which demands the execution of the 
The Glow Gould Reader, edited by murderer—or saving the lives that, by
77m Page (Knopf, 476 pp. S20) dm  hypothesis, could be saved by not

executing him. I love justice, but I love 
% lenn G otao," B. H. Haggin once innocent lives more. I would prefer 

grumbled, “prefers talking non- to save them. ^
sense on anything anywhere to playing Fortunately we do not face this <H- 
the piano marvelously in the concert lemma. On the contrary. Capita! pun-

. hall." For the benefit of those who 
appreciated Gould's particular brand 
of nonsense more than Mr. Hnggin 
did. Tim Page has put together a 
lengthy collection of essays, speeches, 
and interviews called The Glenn Gould 
Reader. Gould's prose was as uneven 
u  his piano playing; some of -these

ishment not only satisfies justice but is 
also likely to save innocent lives 
than life imprison mod. □

BROOKS
(Continued from page 36)

U.S. has been able to coocentrate its
pieces (particularly “The Prospects of foreign policy on faraway places like 
Recording") are startlingjy provocative, the Middle East and Asia precisely 
some embarrassingly sophomoric, one because of the lack of any threat close
or two just plain dull. Virtually all 
arc more or less perverse; Gould calls 
Richard Stnusc “the greatest musical 
figure who has lived in this century" 
on one page and dtsmtsaes the Mozart 
G Minor Symphony as “a half-hour

to home. Disorder in Latin Amenca 
ties down our forces and makes us 
less able to fulfill commitments in Eu­
rope and elsewhere. Meanwhile, every 
effort to stabilize Latin America draws 
a flood of anti-American vitriol from

the American Left, our European al­
lies. and (be Latin Americans them­
selves. The Soviets want nothing con­
structive out of Latin Amenca. They 
can view the disintegration of Latin 
America from a distance, hoping the 
U.S. will get sucked into the mess, 
while keeping their own hands clean.

In a limited sense, those who say 
our Latin Amenca problem is not pri­
marily part of the East-West conflict 
are correct. But neither is the unrest: 
there an indigenous product of poverty 
and exploitation. Even in Nicaragua, 
there waa no widespread antt-American 
sentiment before the nse of (he Sandi- 
tmus. Rather, unrest in Latin Ameri­
ca ts brought on by a small vanguard 
of university-educated, upper-middle- ' 
class terrorists who have been elevated 
to guernlfa status by the strategy and 
support of Fidel Castro. Demographt- 
caJIy, these groups are identical to 
Italy's Red Bngades or the German 
Baader-Meinhof Gang. The leader of 
Sendero Lumtnoso a  as old philoso­
phy professor who went off into the 
hills to form a pseudo-Maotst, pseudo- 
Inca personality cult. Arturo Cruz cap­
tured the character of the Sandrats- 
tas when he aaked derisively, "Do you 
think a single one of them—the nine 
comandantes—could get a job and 
earn a living?”

In 1981, then Secretary of State Al­
exander Haig argued for going after 
what be called “the source" of Central 
America's trouble by applying direct 
pressure on Cuba. Since Haig's depar­
ture, nobody in. the Administration or 
in Congress has echoed that view. Our 
hesitancy stems from the myth that the 
Cabans are Soviet puppets, and thus 
that pressure on the Cubans is the 
same as pressure oo Moscow. The Cu­
bans arc not Soviet puppets but Soviet 
allies. They are dependent allies to be 
sure, but Moscow neither demands 
absolute Cuban obedience nor abso­
lutely supports Cuban adventures. We 
must adopt a defensive posture ro-h-vis 
the Soviets because we don't have the 
power to defang them. Bat there a  no 
reason to be similarly intimidated by 
Fidel Castro. We should not be satis­
fied with confronting Castro over hn 
conquests in Grenada and Nicaragua; 
we should lake aim at the factory of 
Latin revolution. Our Latin America 
oolicy would be more reafatx if we 
were to pretend that except as a 
source of mooey and guns,’ (he Soviet 
Union doesn't exist. □
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* 13A-5-11 PUNISHMENTS AN D  SENTENCES s 13A-5-12

enhance punishm ent for another offense, and  
presuming waiver of the right to counsel from 
a silent record is im perm issible. Sargent v. 
State, 515 So. 2d 729 (Ala. 1987) (decided prior 
to enactm ent o f this section).

A d m ission  o f  rec o rd s n ot sh o w in g  
w h eth er  d e fe n d a n t had  or  w a iv e d  c o u n se l  
held rev e rs ib le  error. — Where most of the 
records o f prior convictions introduced did not 
reflect that the defendant had counsel or had

waived the right to counsel, and the sta te  made 
no attempt to otherwise show that he had. it 
was reversible error to adm it the records of 
prior convictions that did not reflect that the 
defendant had counsel or had waived the right 
to counsel. Sargent v. State. 515 So. 2d 729  
(Ala. 1987' (decided prior to enactm ent o f this 
section).

C ited in Peagler v. State. 516 So. 2d 1369 
(Ala. 1987).

§ 13A-5-11. Fines for felonies.

W hen co u r t a c c e p tin g  g u ilty  p lea  m u st  
inform  a c c u se d  o f  p o te n tia l fin e . — The 
court which accepts a guilty  plea is not obliged 
to inform the accused of a potential fine, which 
may be a direct consequence of that plea, 
unless the court intends to levy a fine. Lewis v. 
State, 479 So. 2d 1358 (Ala. Crim. App. 19851.

Where a fine is mandatory, failure to inform  
the defendant who is entering a guilty  plea of  
its existence constitutes reversible error. Lewis 
v. State. 479 So. 2d 1356 (Ala. Crim. App. 
19851.

T rial cou rt d id  n o t err  in im p o s in g  a  f in e  
o f  $ 10 ,000,00  on  d e fe n d a n t, d e s p ite  fa ilu re  
o f  th e  ju ry  to d o  so , where the trial judge  
imposed sentence w ithin the statutory lim its, 
then fixed the fine as authorized by subdivision
(a)(2> of this section. Garrett v. S tate , 480 So. 
2d 58 (Ala. Crim. App. 1985).

C ited in Barnette v. Evans, 673 F.2d 1250 
(11th Cir. 1982).

§ 13A-5’12, Fines for misdemeanors and violations.

W hen Li>urt a c c e p tin g  g u ilty  p lea  m u st Where a fine is mandatory, failure to inform
inform  a c c u se d  o f  p o ten tia l f in e . — The 
court which accepts a guilty  plea is not obliged  
to inform the accused of a potential fine, which 
may be a direct consequence o f that plea, 
unless the court intends to levy a fine Lewis v. 
State, 479 So. 2d 1356 (Ala. Crim. App. 1985).

the defendant who is entering a g u ilty  plea of 
its existence constitutes reversible error. Lewis 
v. State, 479 So. 2d 1356 (Ala. Crim. App.
1985).

A r t i c l e  2.

D e a t h  P e n a l t y  a n d  L i f e  I m p r i s o n m e n t  W i t h o u t  P a r o l e .

I. G E N E R A L  C O N SID E R A T IO N .

The r ec o n str u c tio n  o f  th e  1975 D eath  
P enalty  L aw  is  c o n st itu tio n a l. Boggan v. 
Stute, 455 So. 2d 228 (Ala. Crim. App 1984).

A p p lica b ility  o f  a r tic le . — The 1975 capi- 
,fll punishment statute, as contained in former 

13-11-1 through 13-11-9, w as carried over 
intact to the new crim inal code as former 
!§ 13A-5-30 through 13A-5-38. These sections 

the new crim inal code were repealed elTec- 
five July 1 , 1981, by the 1981 capital oITense 
statute, but only as to conduct occurring alter  

1, 1981. Therefore, conduct occurring 
ncfore July 1 . 1981, is governed hv the pre­
existing law, i.e., $§ L3A-5-30 through
13A-5-38. Spears v. State, 428 So. 2d 174 (Ala. 

r(m. App. 1982); Ju liu s v. State, 455 So 2d

984 (Ala. 1984 1. cert, denied, 469 U.S. 1132, 
105 S. Ct. 817, 83 L. Ed. 2d 809 (1985).

A p p lica b ility  o f  o ld  sta tu te . — The new  
death penalty statu te  did not repeal the old 
statute <!) 13A-5-30 through § 13A-5-38), as to 
offenses occurring prior to the effective date o f  
the new death penalty statute. A gee v. State, 
465 So. 2d 1196 (Ala. Crim. App. 1984).

M iscita tion  o f  a c o d e  s e c t io n  d o e s  n o t  
vo id  an  in d ic tm en t w h ich  o th e r w ise  s ta te s  
a n  o ffen se; and, in the absence o f a show ing of  
actual prejudice to the defendant, reference to 
the erroneous code sec*ion will be treated us 
mere surplusage. Bush v. S ta le . 431 So. 2d 563  
(Ala.I, cert, denied, 464 U.S. 865, 104 S. Ct. 
200. 78 I. Ed 2d 175 (1983).

For ca se  d isc u s s in g  ju r y  in s tr u c t io n s  
rela tiv e  to le s se r  in c lu d ed  o ffe n se s . See
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Richardson v. Stale*. 419 So. 2d 289 iAla Crim. 
App 1982*. cert, denied. 460 U.S. 1017. 103 S. 
Ct. 1262. 75 L Ed 2d 408 H!)83>.

J u r y  n eed  not m a k e  sp e c if ic  fin d in g s a s  
to  a g g r a v a tin g  c ir cu m sta n ce s . — There is 
no requirem ent under Alabama's new capilal 
felony statu te  that the jury make specific 
findings as to the existence of aggravating  
circum stances during the sentencing phase of 
the proceedings. The jury's verdict whether to 
sentence a defendant to death or to life without 
parole is advisory only. It is sufficient that the 
trial court, which is in no way bound by the

jury's recom m endation concerning sentence, is 
required to enter specific written findings 
concerning the existence or nonexistence of 
each aggravating circum stance. Bush v State. 
431 So. 2d 555 'A la. Crim . App 1982'. afTd, 
431 So. 2d 563 'Ala i, cert, denied. 464 U.S. 
865. 104 S  Ct. 200. 78 L. Ed. 2d 175 (1983)!

C ited  in Coon v. S tate . 431 So. 2d 569 'Ala. 
Crim App 1982): K ennedy v S late . 472 So. 2d 
1106 iAla. 1985).

C o lla tera l r e fe r e n c e s .
Power of court to increase severity o f on law. 

.'ill sentence — modern status. 28 ALR4lh 147

§ 13A-5-39. Definitions.

" D urin g" . — Murder held to have occurred 
"during" com mission of rape and sodomy. See  
Bradley v. S late . 494 So. 2d 750 'Ala. Crim. 
App. 1985). afTd, 4S4 So. 2d 772 iAla. 1986), 
cert, denied. — U.S. —, 107 S. Ct. 1385. 94 L. 
Ed. 2d 699 U987I.

" U n d e r  se n te n c e  o f  im p rison m en t"  w a s  
a g g r a v a t in g  c ir cu m sta n ce  w here d e fe n ­
d a n t  o n  p a ro le . — The trial judge did not err 
by finding as an aggravating circumstance the 
fact that the capital offense was committed 
w h ile  defendant was under sentence o f impris­
onm ent, which is an aggravating circumstance 
under S 13A-5-49H), where defendant was on 
parole at the tim e the offense was committed. 
T arver v. State, 500 Sc. 2d 1232 (Ala. Crim. 
App.), afi'd. 500 So. 2d 1256 iAla. 1986), cert, 
denied. -  U.S. 107 S. Ct. 1385.96 L. Ed. 2d 
685 (1987).

R o b b ery  a n d  m u rd er . — Even had defen­
dant killed victim  for som e purpose unrelated 
to the theft, h is tak ing of property from the 
victim  after the murder constituted robbery, as 
the murder and the subsequent taking of the 
property formed a continuous chain of events. 
Thus the State proved robbery and murder of 
the viclim  in the course thereof beyond a 
reasonable doubt and to a moral’ certainty. 
Johnson v. S tate , 479 So. 2d 1377 (Ala. Crim. 
App. 1985).

C ited  in Crowe v. State. 435 So. 2d 1371 
(Ala, Crim. App. 19881; Coulter v. State, 13S 
So. 2d 336 (Ala. C r in . App. 1982); Jem ison v. 
State. 439 So. 2d 786 lA ia. Crim. App. 1983), 
Taylor v. S tate . 442 So. 2d 128 iAla. Crim. 
App. 19831; JelTerson v. State, 473 So. 2d 1100 
(Ala. Crim. App. 1984'.

§ 13A-5-40. Capital offenses.

(a) The following are capital offenses:
(1) Murder by the defendant during a kidnapping in the first degree or an 

attempt thereof committed by the defendant;
(2) Murder by the defendant during a robbery in the first degree or an

attempt thereof committed by the defendant;
(3) Murder by the defendant during a rape in the first or second degree or 

an attempt thereof committed by the defendant; or murder by the defendant 
during sodomy in the first or second degree or an attempt thereof committed 
by the defendant;

(4) Murder by the defendant during a burglary in the first or second 
degree or an attempt thereof committed by the defendant;

(5) Murder of any police officer, sheriff, deputy, state trooper, federal law 
enforcement officer, or any other state or federal peace officer of any kind, 
or prison or jail guard, while such officer or guard is on duty, regardless of 
whether the defendant knew or should have known the victim was an
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officer or guard on duty, or because of some official or job-related act or 
performance of such officer or guard;

(6) Murder committed while the defendant is under sentence of life 
imprisonment;

(71 Murder done for a pecuniary or other valuable consideration or 
pursuant to a contract or for hire;

(8) Murder by the defendant during sexual abuse in the first or second 
degree or an attempt thereof committed by the defendant;

(9) Murder by the defendant during arson ir. the first or second degree 
committed by the defendant; or murder by the defendant by means of 
explosives or explosion;

(10) Murder wherein two or more persons are murdered by the defendant 
by one act or pursuant to one scheme or course of conduct;

(11) Murder by the defendant when the victim is a state or federal public 
official or former public official and the murdor stems from or is caused by 
or is related to his official position, act, or capacity;

(12) Murder by the defendant during the act of unlawfully assuming 
control of any aircraft by use of threats or force with intent to obtain any 
valuable consideration for the release of said aircraft or any passenger or 
crewmen thereon cr to direct the route or movement of said aircraft, or 
otherwise exert control over said aircraft;

(13) Murder by a defendant who has been convicted of any other murder 
in the 20 years preceding the crime; provided that the muider which 
constitutes the capital crime shall be murder as defined in subsection (b) of 
this section; and provided further that the prior murder conviction referred 
to shall include murder in any degree as defined at the time and place of the 
prior conviction; and

(14) Murder when the victim is subpoenaed, or has been subpoenaed, to 
testify, or the victim had testified, in any preliminary hearing, grand jury 
proceeding, criminal trial or criminal proceeding of whatever nature, or 
civil trial or civil proceeding of whatever nature, in any municipal, state, or 
federal court, when the murder stems from, is caused by, or is related to the 
capacity or role of the victim as a witness.
(b) Except as specifically provided to the contrary in the last part of 

subdivision (a)( 13) of this section, the terms "murder” and "murder by the 
defendant" as used in this section to define capital offenses mean murder as 
defined in section 13A-6-2(a)(l), but not as defined in section 13A-6-2-(a)(2) 
and (3). Subject to the provisions of section 13A-5-41, murder as defined in 
section 13A-6-2(aK2) and (3), as well as murder as defined in section 
l3A-6-2(a)(l), may be a 1 ,;ser included offense of the capital offenses defined 
>n subsection (a) of this section.

<c) A defendant who does not personally commit the act of killing which 
constitutes the murder is not guilty of a capital offense defined in subsection 

of this section unless that defendant is legally accountable for the murder 
because of complicity in the murder itself under the provisions of section

§ 13A-5-40 PUNISH M ENTS A N D  SEN TENC ES § 13A-5-40
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13A-2-23, in addition to beiriK guilty of the other elements of the capita}] 
offense as defined in subsection iai of this section.

id i To the extent that a crime other t>.̂   ̂ murder is an element of a capital! 
offense defined in subsection ia> of this sect..'' a defendant's guilt of that! 
other crime may also be established under section 13A-2-23. When the! 
defendant’s guilt of that other crime is established under section 13A-2-23, 
that crime shall be deemed to have been "committed by the defendant" within 
the meaning of that phrase as it is used in subsection (a) of this section, v Acts 
1981, No. 81-17S, p. 203. S 2; Acts 1982. No. 82-567, p. 945, § 1; Acts 1987, 
No. 87-709, p. 1252, § 3.)

T h e  1987 a m e n d m e n t, effective August 12. 
1987, subdivision (aii5). added the language  
"regardless of w hether the defendant knew or 
should have known the victim  w as an officer or 
guard on duty."

C od e c o m m iss io n e r ’s n o te . — Section 1 of 
A cts 1987. No. 87-709 provides: "This act shall 
be entitled  The Undercover Officers P otection 
Act o f 1987.’”

Section 2 of Acts 1987, No. 87-709 provides: 
"The legislature hereby finds that law enff-rce- 
m ent officers are the foot soldiers o f society's 
defense of ordered liberty; that they literally  
risk their lives on a continuous basis to pre­
serve the rights and defend the interests of 
law-abiding Citizens and to m aintain  the order 
which is essentia l to our so ck 'y ; and that they 
deserve special protection w hen performing 
their duties. The legislature further finds that 
the protection law enforcement officers deserve 
and need is not provided by an interpretation 
o f Code of Alabam a 1975. S 13A-5--40Iau5» 
which results in capital punishm ent being 
available in n case involving the intentional 
murder of an officer on duty only if  it can be 
proven that the murderer knew that the person 
whom he was intentionally  m urdering was an 
officer on duty. The legislature finds that such 
an interpretation provides little  or no protec­
tion to undercover or plain clothes officers and 
also reduces the protection provided officers in 
other situations. The legislature further finds 
that the a-tendnient effected in section 3 is 
necessary to achieve the am ount of protection 
of law enforcement officers which it deems 
essential."

I. G E N E R A L  C O N SID E R A T IO N .

T h is se c tio n  is  not u n co n st itu t io n a l. See
Jackson v. State, 452 So. 2d 895 ’’ Crim.
App. 1984i.

C o n stitu tio n a lity  o f  su b d iv is io n  (a)(5). — 
Subdivision <a)(5) o f th is section is a reason­
able exercise of leg isla tive  authority, which is 
neither arbitrary nor capricious in imposing 
capital punishm ent upon one who intention­

ally  and know ingly takes the life o f a police 
officer, w hile that officer is engaged in carry­
ing out his appointed duties, protecting the 
health, welfare, and property o f the citizens he 
serves: thus, it does not deny a defendant th„ 
equal protection o f  the law. Harrell v. State. 
470 So. 2d 1309 (A la.), cert, denied. 474 U.S. 
935. 108 S. Ct. 269. 88 L. Ed. 2d 276 U985i,

E ffect o f  n e w  s ta tu te  o n  p r e -e x is t in g  law- 
b efo re  e f fe c t iv e  d a te  o f  ac t. — The new 
deal penalty sta tu te  (Act No. 81-178. suprai 
did not repeal the old statu te  (SS 13A-5-30 
through 13A-5-38) as to offenses occurring 
prior to the effective date o f Act No. 81-178. 
Section 20 repeals the old death penalty stat­
ute, uul specifically piuviues. "This lepealel 
shall not affect the application of pre-existing 
law to conduct occurring before the effective 
date of this act." Jackson v. S tate . 516 So. 2d 
726 (Ala. Crim. App. 1985). remanded on other 
grounds. 516 So. 2d 76S (Ala. 1987).

While the indictm ent avers component 
crim es in term s o f the 1975 code even though 
the crime arose after January 1, 1980, the 
effective dale o f the new Crim inal Code, where 
the 1975 code offense definition is different 
from its new code counterpart, the 1975 compo­
nent crime is the one to be pleaded and proved. 
Jackson v. S tate. 516 So. 2d 726 (Ala. Crim. 
App. 1985), remanded on other grounds, 516  
So. 2d 768 (Ala. 1987).

S u c c e ss iv e  p r o se c u t io n s  b y  tw o  s ta te s . — 
The double jeopardy clause of the Fifth Am end­
ment did not bar A labam a from trying defen­
dant for the capital offense o f murder during a 
kidnapping after G eorgia had convicted him of 
murder based on the sam e hom icide, in view of 
the applicability o f  the dual sovereignty doc­
trine to successive prosecutions by two slates. 
Heath v. Alabam a, 474 U.S. 82, 106 S. Ct. 433, 
88 L. Ed. 2d 387 (1985).

A 1975 c o d e  o f fe n s e  d e fin it io n  ca n  e x is t  
a s a co m p o n en t o f  u c a p ita l o f fe n se  even 
after that particular code section has been 
repealed or superseded by a provision in the 
new criminal code. W illiam s v. S tate, 461 So.
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500 So. 2d 57 (Ala. Crim. App. 1985). afTd, 500  
So. 2d 68 (A la. 1987).

C o m m iss io n  o f  ro b b ery  a s a g g ra v a tin g  
c ir cu m sta n ce  in  p ro secu tio n  for  ca p ita l  
m u rd er-ro b b ery . —  The trial judge did not 
err by finding as an aggravating circumstance  
the fact that the capital offense was committed 
while the defendant was engaged in the com­
mission of a robbery, which is an aggravating  
circumstance under § 13A-5-49(4), merely be­
cause robbery was an elem ent of the capital 
offense charged in  the indictment, under subdi­
vision (a)(2) o f  th is section. Tarver v. State, 500 
So. 2d 1232 (Ala. Crim. App. 1986), afTd, 500  
So. 2d 1256 (Ala. 1986), cert, denied, — U.S. —, 
107 S. Ct. 3197, 96 L. Ed. 2d 685 (1987).

W hen in te n t  to  rob  a ro se  is jury  q u e s ­
tion. — Although a robbery committed as a 
"mere afterthought" and unrelated to the mur­
der will not su sta in  a conviction under subdivi­
sion (a)(2 ) for the capital offense of murder- 
robbery, the question of a defei dant's intent at 
the tim e of the com m ission of the crime is 
usually an issu e for the jury to resolve. The 
jury may infer from the facts and circum­
stances that the robbery began when the 
accused attacked the victim  and the capital 
offense w as consum m ated when the defendant 
took the victim 's property and fled. Connolly v. 
State, 500 So. 2d 57 (Ala. Crim. App. 1985), 
afTd, 500 So. 2d 66 (Ala. 1987).

F a ilu re  to in str u c t o n  le s se r  o ffen se  o f

m u r d e r  in  c a p ita l m urder-robb ery  p r o se ­
c u tio n . — W here there was evidence that 
defendant planned a murder and robbery, but 
the jury could have found that defendant 
planned the murder and only participated in 
the 'hefl as an afterthought, or that defendant 
had no prior knowledge of the actual murder 
and only participated in the theft, the judg­
m ent o f the circuit court would be reversed 
because o f the court’s failure to instruct the 
jury  on the lesser included offense of murder. 
C onnolly v. State, 500 So. 2d 57 (Ala. Crim. 
App. 1985), afTd, 500 So. 2d 68 (Ala. 1987).

F a ilu r e  to  r e q u e s t  c a u tio n a ry  in stru ctio n  
fo u n d  n o t  p r e ju d ic e . — Although counsel 
w as ineffective for failing to request a caution­
ary instruction respecting a previous convic­
tion, the defendant w as not prejudiced, as the 
evidence convicting him  was overwhelming. 
J u liu s v. Johnson. 840 F.2d 1533 (11th Cir. 
1988).

Id en tity  o f  a c co m p lice  need  not be  
p r o v e d  u n d e r  su b d iv is io n  (a)(7). — W hile 
one is  gu ilty  o f murder i f  he hires another to 
kill the deceased, the statu te  does not require 
proof o f the identity o f the accomplice who 
furnished the "pecuniary or other valuable  
consideration.” McCall v. State, 501 So. 2d 496 
(Ala. Crim. App. 1986).

This statu te  does not require proof o f the 
actual k iller’s  accomplice. McCall v. State, 501 
So. 2d 496 (Ala. Crim. App. 1986).

§ 13A-5-41. Lesser included offenses.
Subject to the provisions of section 13A-l-9(b), the jury may find a 

defendant indicted for a crime defined in section 13A-5-40(a) not guilty of the 
capital offense but guilty of a lesser included offense or ottenses. Lesser 
included offenses shall be defined as provided in section 13A-l-9(a), and when 
there is a rational basis for such a verdict, include but are not limited to, 
murder as defined in section 13A-6-2(a), and the accompanying other felony, if 
any, in the provision of section 13A-5-40(a) upon which the indictment is 
based. (Acts 1981, No. 81-178, p. 203, § 3; Acts 1982, No. 82-567, p. 945, § 1 j

C od e c o m m iss io n e r 's  n o te . — This section  
li! set out herein to correct a typographical 
eTor in the bound volume.

U se o f  b u rg la r y  a s a g g r a v a tin g  c ircu m ­
sta n ce  d id  n o t v io la te  d e fen d a n t's  p r o te c ­

tio n  a g a in s t  d o u b le  je o p a r d y . Ford v. State, 
515 So. 2d 48 (Ala. 1987).

C ited  in Lindsey v. State, 456 So. 2d 383 
(Ala. Crim. App. 1983); Kennedy v. State. 472 
So. 2d 1106 (Ala. 1985).
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the aggravating circum stances compared to 
that of the m itigating circum stances. Murrv v. 
State. S55 So 2d 53 iAla. Crim app . 19831. 
rev’d on other grounds. 455 So. 2d 72 (Ala. 
1984).

The process of w eighing the aggravating and 
m itigating circumstances is a balancing pro­
cess wherein one aggravating circum stance  
may outweigh any am ount of m itigating ev i­
dence or any number of statutory m itigating  
circumstances. On the other hand, the sen ­
tencer m ay give one m itigating factor, w hether  
or not defined by statute, such em phasis that it 
outw eighs several aggravating circum stances. 
Clisby v. State, 456 So. 2d 99 (Ala. Crim. App.
1983), cert, denied, 470 U.S. 1009, 105 S. Ct. 
1372, 84 L. Ed. 2d 391 (1985).

The sentencing authority in Alabam a, the 
trial judge, has unlim ited discretion to con­
sider any perceived m itigating circum stances, 
and he can assign appropriate w eight to partic­
ular m itigating circumstances. The United  
States Constitution does not require .hat spe­
cific w eights be assigned to different aggravat­
ing and m itigating circum stances. Clisby v. 
State. 456 So. 2d 105 (Ala. 1984), cert, denied, 
470 U.S. 1009,105 S. Cl. 1372, 84 L. Ed. 2d 391 
(1985).

T h ere  is  n o  statutory' o r  c o n stitu tio n a l  
req u ir e m e n t th a t th e  ju r y  m a k e  sp ec ific  
f in d in g s  of aggravating or m itigating circum­
stances considered during the sentence phase 
o f the proceedings. The jurj "s verdict is advi- 
sory only. It is sufficient that the trial court, 
which is in no way bound by the jury's recom­
m endation co-cern in g  sentencing, ts required 
to m ake w ritten findings concerning the ex is­
tence or non-existence of each aggravating and 
m itigating circum stance. C lisby v. S tate. 456 
So. 2d 105 (Ala. 1984), cert, denied, 470 U.S  
1009, 105 S. Ct. 1372, 84 L. Ed. 2d 391 (1985).

T h e  h a r m le s s  erro r  ru le  a p p lie s  in capital 
cases at the sentence hearing. W hisenhant v. 
State, 482 So. 2d 1241 '>a. 1983).

P r o se c u to r 's  rem a rk s h e ld  rev ers ib le  
error. — Rem arks made by the attorney 
general during his opening statem en t at the 
penalty phase o f capita 1 m urder trial consti­
tuted error, and such error w as not harmless. 
W hisenhant v. S tate , 482 Sc. 2d 1247 (Ala. 
1984). See also. Rutledge v. State, 482 So. 2d 
1262 (Ala. 1964).

C ited  in R itter v. Thigpen, 668 F. Supp. 
1490 (S.D. A la. 1987); Bell v. State, 518 So. 2d 
840 (Ala. Crim. App. 1987).

§ 13A-5-49. Aggravating circum stances.

Aggravating circumstances shall be Lite following.
(1) The capita! offense was committed by a person under sentence of 

imprisonment;
(2) The defendant was previously convicted of another capital offense or a 

felony involving the use or threat of violence to the person;
(3) The defendant knowingly created a great risk of death to many 

persons;
(4) The capital offense was committed while the defendant was engaged 

or was an accomplice in the commission of, or an attempt to commit, or 
flight after committing, or attempting to commit, rape, robbery, burglary or 
kidnapping;

(5) The canital offense was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from custody;

(6) The capital offense was committed for pecuniary gain;
(7) The capital offense was committed to disrupt or hinder the lawful 

exercise of any governmental function or the enforcement of laws; or
(8) The capital offense was especially heinous, atrocious ot cruel com­

pared to other capital offenses. (Acts 1981, No. 81-178, p. 203, § 11; Acts 
1982, No. 82-567, p. 945, § 1.)
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2d 697 iAla. i96* _tr. denied. — U S. —. 107 
S. Ct. 1389. 94 _ Ed 2d 702 1967*.

"A ggravation "  is  ind ictm en t w a s "ag­
g r a v a tin g  circ-_jr. stance" a lth o u g h  not 
listed . — Th' i.-.j the trial judge at the 
sentencing hearr-C r_sy find the "aggravation" 
averred in the .i^ itm e n t  as the "aggravating 
circumstance" ~-tz ir.jugh the “aggravation" 
is not listed. E c - ir i?  v. State. 515 So. 2d 86 
(Ala. Crim. Ap: 16*7

U se o f  sh otgu n  held to crea te  g rea t ri3k 
o f  d e a th  to  man;, persons. — The trial court 
com mitted no err ~ finding that the aggra­
vating circums'_L-.;e provided by subdivision 
(3) existed , wnere :r. addition to the two 
persons who wer- i_-.uaIly killed by appellant, 
four people wer* rerpainlv in a great risk of 
death, as they S : : ; either shot or shot at, or 
were in direct p r : i . - . t y  of the shotgun blasts 
fired by appelli-V. i.-.d a!! of the shots were 
fired in a res id tn i.i. neighborhood and many 
of those residents were at risk from flying  
shotgun pellets Inwards v. State. 515 So. 2d 
80 (Ala. Crim App 19S7*.

K illin g  h e ld  heinous, a trociou s, o r  cruel. 
- •  Where one o: victim s was 74 years old
and had severe artnntis and watched help­
lessly as defends.-.: silied her daughter then 
tuir'ed on her. L .l.r g  her in much the same 
fashion was encurr. to support u finding that 
the killing  was especially heinous, atrocious, 
or cruel. Ford v State. 515 So. 2d 48 (Ala. 
1SS7).

L ack  o f  sen ten c in g  h ea r in g  tra n scr ip t in 
record  on  app eai. — Where the record on 
appeal o f a capita! conviction iesu ltin g  in a 
death sentence ut:!uded no transcript o f a 
sentencing hea.-..-.r the case would be re­
manded for a new se.v.eiicing hearing, because 
the com prehend-? procedure mandated by 
Alabama's death penalty statute was not fal­
lowed, even thc-ugr. the trial court entered

specific written findings regarding (he exis- 
tenre or nonexistence o f each aegravating  
circumstance listed .n (his section and.or each 
m itigating circum stance enumerated jn 
t 13A-5-51 or referred to in § 13A-5-45. Floyd 
v State. 486 So 2d 1.309 (Ala Crim. App 
i984(. afTd. 486 >3o. 2d 1321 (Ala. 1936). cert 
denied. -  U .S. - .  107 S. Ct. 1326. 94 L. Ed. 2d 
179 (1987'.

Y outhfu l o ffen d ers . — Under the Alabama 
statute, after one is adi id red a youthful of. 
fender, any determ ination o f  guilt shall not be 
deemed a conviction, and thus, could not be an 
aggravating circum stance under subdivision 
(2). Baldwin v. State, 456 So. 2d 117 (Ala. 
Crim. App. 19831, afTd, 456 So. 2d 129 (Ala 
1984).

A d ju d ica tio n  o f  gu ilt in  ju v e n ile  p ro ceed ­
in g s does not fall w ithin one of the aggravat­
ing circum stances enum erated in this section. 
Baldwin v. S tale , 456 So. 2d 117 A Crim
App. 1983), afTd. 456 So. 2d 129 A . 1984)

Cited in Bush v. State. 431 So. 2d 555 (Ala. 
Crim. App. 1982); Dobard v. State. 435 So. 2d 
1351 (Ala. 19531; Luke v. S tate . 444 So. 2d 393 
(Ala. Crim. App. 1983): Jones v. State. 450 So. 
2d 165 (Ala. Crim. App. 1983); Jones v. State, 
456 So. 2d 366 (Ala. Crim. App. 1983'; Lindsey 
v. State, 456 So. 2d 383 IAla. Crim App. 1983);
Waldrop v. S tale , 459 So. 2d 953 Ala. Crim.
App. 1983); Singleton v. S tate, 465 So. 2d 432 
(Ala. Crim. App. 1983); A rthur v State, 472 
So. 2d 650 (Aia. Crim. App. 1984 . Heath v. 
Alabama, — U.S. — , 106 S. Ct. 433. — L. Ed. 
2d — (1985); Thompson v. S tate , 503 So. 2d 871 
iAla. C’rim. App. 1986); R itter v. Tr.igpen, 828 
F.2d 662 1 11th Cir. 1987); M usgrove v. State, 
519 So. 2d 565 (Ala. Crim. App. 1966'; H am il­
ton v. State, 520 So. 2d 155 (Ala. Cnm. App.
1986); Garrison v. State. 521 So. 2c 997 (Ala. 
Crim. App. 1986); N icks v. State. 521 So. 2d 
1018 (Ala. Crim App. 19871.

§ 13A-5-50. Consideration of aggravating circumstances in sentence 
determination.

The fact tha: a particular capital offense as defined in section 13A-5-40(a) 
necessarily includes one or more aggravating circumstances as specified in 
section 13A-5-49 shall not be construed to preclude the finding and consider­
ation of that relevant circumstance or circumstances in determining sentence. 
By way of illustration and not limitation, the aggravating circumstance 
specified in section 13A-5-49(4) shall be found and considered in determining 
sentence in every case in which a defendant is convicted of the capital offenses 
defined in subdivisions (1) through (4) of subsection (a) of section 13A-5-40. 
(Acts 1981, X:. 81-178, p. 203, § 12; Acts 1982, No. 82-567, p. 945, § 1.)
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C o d e  c o m m issio n er 's  note. — This section 
is se t out herein to correct a typographical 
error in the bound volume.

U se  o f  b u rg la ry  a s  a g g ra v a tin g  c ircu m ­
sta n ce  d id  n o t  v io la te  d efen d a n t's  p ro tec ­
tion  a g a in s t  d o u b le  jeo p a rd y . Ford v. State. 
515 So. 2d 48 (Ala. 1987).

K illin g  h e ld  h e in o u s, a trociou s, o r  cruel. 
— W here one o f the victims was 74 years old 
and had severe arthritis and watched help­
lessly as defendant killed her daughter, then 
turned on her, k illing her in much the sam e 
fashion was enough to support a finding that 
the k illin g  was especially heinous, atrocious, 
or cruel. Ford v. State, 515 So. 2d 48 (Alu.
1987).

M u rd er  d u r in g  robbery  a s a g g ra v a tin g  
c ir cu m sta n ce  a lth o u g h  ch a rg ed  in  in d ic t­
m ent. — The trial court did not err in finding

as an aggravating circum stance that the of­
fense o f murder was com m itted w hile  defen­
dant w as engaged in the com m ission o f a 
robbery, m. relv because this aggravating cir­
cum stance was charged in the indictm ent; this 
finding is specifically allowed bv th is section. 
Flo d v. State. 4 8 6 'So. 2d 1309 (A la. Crim. 
App. 1984). alTd, 486 So. 2d 1321 (A la. 1986), 
cert, denied, — U.S. — , 107 S. Ct. 1328, 94 L. 
Ed. 2d 179 (1987); Tarver v. S ta le , 500 So. 2d 
1232 (Ala. Crim. App. 1986), afTd, 500 So. 2d 
1256 (Ala. 1986), cert, denied, — U .S. — , 107
S. Ct. 3197. 96 L. Ed. 2d 685 (1987).

C ited  in Bush v. State, 431 So. 2d 555 (Ala. 
Crim. App. 1982); H eath v. S tate , 455 So. 2d 
898 I Ala. Crim. App. 1983); H eath v. Alabam a, 
474 U.S. 82, 106 S. Ct. 433, 88 L. Ed. 2d 387 
(1985); Johnson v. State, 521 So. 2d 10C6 (Ala. 
Crim. App. 1986).

§ 13A-5-51. Mitigating circumstances — Generally.

III. Illustrative Cases.

I. G E N E R A L  C O NSIDER ATIO N .

D ea th  p e n a lty  sch em e  m ust a llo w  court  
to c o n s id e r  a n y  m itig a tin g  c ircu m sta n ces. 
— Subject only to the loose evidentiary re­
quirem ent o f relevance, capital defendants 
have a right to offer any evidence they choose 
on character or record or circumstances of the 
offense. Further, a death penalty schem e must 
allow the sentencing authority to consider and 
give independent weight to m itigating factors 
in addition to those listed in the death penalty 
statute. W hile a sentencing authority may 
consider only those aggravating circumstances 
listed in the relevant statute, it may consider 
ary m itigating factors that it wishes. Clisby v. 
State. 456 So. 2d 99 tAla. Crim. App. 19831, 
cert, denied. 470 U.S. 1009. 105 S. Ct. 1372, 84 
L. Ed. 2d 391 (1985).

The constitution requires that the sentencer  
in capital cases must be permitted to consider 
any relevant m itigating circuinst rnce. Clisbv 
v- State. 456 So. 2d 99 (Ala. Crim. App 1983), 
cert, denied. 470 U.S. 1009. 105 S. Ct. 1372. 84 
L. Ed. 2d 391 (19851.

The sentencing z. hority in Alabam a, the 
trial judge, has unlimited discretion to con­
sider any perceived m itigating circumstances, 
and he can assign  appropriate weight to partic­
ular m itigating circumstances. The United 
States Constitution does not require (hat spe­
cific w eights be assigned to different aggravat- 
lng and m itigating circumstances. Clisbv v. 
State, 456 So. 2d 105 (Ala 198-11. cert, denied, 
4 <0 U S 1009, 105 S. Cl. 1372. 84 L Ed. 2d 391 
'1985)

The trial judge is free to consider each case 
individually and determ ine w hether a particu­
lar aggravating circum stance outw eighs the 
m itigating circum stances or vice versa. The 
determ ination o f w hether the aggravating cir­
cum stances outweigh the m itigating  circum­
stances is not a num erical one, but instead  
involves the gravity o f the aggravation  as 
compared to the m itigation. C lisby v. State, 
456 So. 2d 105 (Ala. 1984), cert, denied, 470 
U.S. 1002. 105 S. Ct. 1372, 84 L. Ed. 2d 391 
(1985).

T h e  co u rt o iu st  p erm it th e  d e fe n d a n t to 
in tr o d u c e  a n y  m a tter  r e la tin g  to a n y  m iti­
g a t in g  c ir c u m sta n c e s  including those enu­
m erated in the Code. Clisby v. S tate . 456 So. 2d 
99 (Ala. Crim. App. 1983), cert, denied, 470  
U S. 1009, 105 S. Ct. 1372, 84 L. Ed. 2d 391 
(1985).

The sentencer may not as a m atter of law  
preclude any relevant m itigating factors of­
fered by a defendant. Just as the sta te  may not 
by statu te  preclude the sentencer from consid­
ering any m itigating factor, neither m ay the 
sentencer refuse to consider, as a m atter nf 
law, any relevant m itigating evidence. Clisby 
v. S tate , 456 So. 2d 99 (Ala. Crim. App. 1983), 
cert, denied. 470 U.S. 1009, 105 S. Cl. 1372, 84 
L. Ed 2d 391 (1985).

A g e  a s  m itig u tin g  c ir c u m sta n c e s . — The 
age o f the offender is an important consider­
ation for the courts, especially  in the juvenile  
transfer hearings, S 12-15-34, und in the sen ­
tencing phase, where age is considered to be a 
m itigating circum stance. There is. however, no
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U.S. — , 107 S. Ct. 1634, 95 L. Ed. 2d 207  
(1987), decided under former § 13-11-7.

A nd c a u s e  m u st be rem an d ed  to  e x ten d  
court's ord er.

Where the trial court m erely concluded "that 
the aggravating circum stances outw eighs [sic) 
the m itigating circum stances”, the trial court's 
order is insufficient "because it  does not specify 
the m itigating circum stances enum erated, 
which it  found insufficient to outweigh the 
aggravating circum stances.” Jones v. State, 
520 So. 2d 543 (Ala. Crim. App. 1984) (decided 
under former § 13-11-7).

III. IL L U ST R A T IV E  C A SE S. 

A n tiso c ia l p erso n a lity . — Where evidence

§ 13A-5-52. Same — Inclusion of

T he c o u r t  m u st p erm it th e  d e fe n d a n t to  
in tro d u ce  a n y  m a tter  re la tin g  to a n y  m iti­
ga tin g  c ir c u m sta n c e s  including those en u ­
merated in the Code. Clisby v. State, 456 So. 2d 
99 (Ala. Crim. App. 1983), cert, denied, 470  
U.S. 1009, 105 S. Ct. 137?. 84 I,. Ed. 2d 391 
(1985).

Subject only to the loose evidentiary require­
ment of relevance, capital defendants have a 
right to offer any evidence they choose on 
character or record or circum stances o f the  
offense. Further, a death penalty schem e m ust 
allow the sentencing authority to consider and 
give independent weight to m itigating factors 
in addition to those listed in the death penalty  
statute. W hile a sentencing authority may 
consider only those aggravating circum stances 
listed in the relevant statute, it may consider 
any m itigating factors that it wishes. Clisby v. 
State, 456 So. 2d 99 (Ala. Crim. App. 1983), 
cert, denied, 470 U.S. 1009, 105 S. Ct. 1372. 84  
L. Ed. 2d 391 (1985i.

The sentencer m ay not as a m atter of law  
preclude any relevant m itigating factors of­
fered by a defendant. Just as the state m ay not 
by statu te  preclude the sentencer from consid­
ering any m itigating factor, neither m ay the 
sentencer refuse to consider, as a m atter o f  
law, any relevant m itigating evidence. Clisbv  
v. State, 456 So. 2d 99 (Ala. Crim. App. 1983). 
cert, denied, 470 U.S. 1009, 105 S. Ct. 1372. 84 
L. Ed. 2d 391 (1985).

E ffect o f  m itig a tin g  c ir c u m sta n c e s . —  
The existence o f a m itigating circum stance 
does not necessarily require a sentence o f life

was presented that the defendant has an 
antisocial personality, the defendant's m ental 
or em otional disturbance m ust be considered  
as relevant m itigating evidence. However, it is 
for the trial judge to determ ine the w eight to 
be given that evidence. Clisby v. State, 456 So. 
2d 99 (Ala. Crim. App. 1983), cert, denied, 470  
U.S. 1009, 105 S. Cc. 1372, 84 L. Ed. 2d 391 
(1985).

E v id e n c e  o f  a  d ifficu lt fa m ily  h is to r y  and  
o f  em o tio n a l d istu rb a n c e  constitutes rele­
vant m itigating evidence. Clisby v. S tate , 456  
So. 2d 99 (Ala. Crim. App. 1983), cert, denied, 
470 U.S. 1 0 0 9 ,1C5 S. Ct. 1372 ,84  L. Ed. 2d 391 
(1985).

defendant’s character, record, etc.

im prisonm ent without parole rather than  
death. Clisby v. State, 456 So. 2d 99 (Ala. 
Crim. App. 1983), cert, denied, 470 U .S. 1009, 
105 S. Ct. 1372, 84 L. Ed. 2d 391 (1985).

A lleg e d  rem o rse  p ro p er ly  d isc o u n te d . — 
In ligh t o f evidence presented against defen­
dant, including evidence of a prior conviction  
for second degree murder, a prior conviction for 
assault with intent to rob, and eyew itness  
testim ony that he was seen running from the  
scene o f the murder "clapping his hands w ith a 
big sm ile on his face," the trial judge could 
have properly discounted defendant’s alleged  
remorse and his cooperation as not being truly 
m itigating. Harrell v. State, 470 So. 2d 1309 
(Ala.), cert, denied, 474 U.S. 935, 106 S. Ct. 
269, 88 L. Ed, 2d 276 (1985).

M a rr ia g e  w h ich  en d e d  16 y en rs b e fo re  
com m is.' 'on  o f  o ffen se  a n d  p o o r  c h ild h o o d  
(where delendant was 36 years old w hen the 
crim e was committed) were not m itigating  
circum stances. Tarver v. State, 500 So. 2d 1232 
(Ala. Crim. App.), afTd, 500 So. 2d 1256 (Ala. 
1986), cert, denied, — U.S. — , 107 S. Ct. 3197, 
96 L. Ed. 2d 685 (1987).

C ited  in Bush v. State, 431 So. 2d 555 (Ala. 
Crim. App. 1982); Luke v. State, 444 So. 2d 393 
(Ala. Crim. App. 1983); H eath v. State, 455 So. 
2d 898 (Ala. Crim. App. 1983); Lindsey v. 
State, 456 So. 2d 383 (Ala. Crim. App. 1983); 
Waldrop v. State, 459 Sc. 2d 953 (Ala. Crim. 
App. 1983); Harrell v. State, 470 So. 2d 1303 
(Ala. Crim. App. 1984); Duren v. State. 507 So. 
2d 111 (Ala. Crim. App. 1986>; Nicks v. State, 
521 So. 2d 1018 (Ala. Crim. App. 1987).
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§ 13A-5-53. Appellate review of death  sentence; scope; rem and; spe- 
cific determ inations to be m ade by court; au thority  of 
court following review. j

T h ree-tiered  a n a ly s is  is  r eq u ired  in  
d e a th  ca ses: ( 1 ) W hether the crim e was 
punishable by death: 1 2 ) w hether sim ilur  
crim es are being pun sh ed  capitally  through­
out the state: and (3) w h eth er the death  
sentence is appropriate in relation to the  
defendant. Floyd ;■ State, 486 So. 2d 1309 (Ala. 
Crim. App. 19°4). afTd. 486 So. 2d 1321 (Ala. 
1986), cert, denied. — U.S. — . 107 S. Ct. 1328, 
94 L. Ed. 2d 179 (1987), on return to remand.

In rev iew in g  p ro p r iety  o f  im p o sitio n  o f  
d e a th  p en a lty  in a case the court review must 
include a determ ination of the follow ing ques­
tion: (1) W as any error adversely affecting the  
rights o f the defendant made in the sentence  
proceedings? (2) Were the trial court’s findings 
concerning the aggravating and m itigating  
circum stances supported by the evidence? (3) 
W as the death penalty the proper sentence in 
th is  case? To answer the third question, 
w hether the death penalty w as properly im­
posed in a case, the court m ust determine: ( 1 ) 
W hether the sentence of death was imposed 
under 'he influence of passion, prejudice, or 
any other arbitrary factor; (2) W hether an 
independent weighing of the aggravating and 
m itigating  circum stances at the appellate level 
indicates that death was the proper sentence; 
and (3) W hether the sentence o f death is 
excessive or disproportionate to the penalty  
imposed in sim ilar cases, considering both the 
crim e and the defendant. Johnson v. State, 521 
So. 2d 1006 (Ala. Crim. App. 1986).

S c o p e  o f  rev iew . — A labam a’s  death pen­
alty  statu te  requires, as a constitutionally  
mandated procedure, that the court o f  appeals 
review  the propriety of the im position o f the 
death penalty. Tnis review m ust include deter­
m inations o f whether any error adversely  
affecting the defendant’s rights occurred in the 
sentence proceedings, whether tin.- trial court's 
findings concerning the aggravating and m iti­
gating  circum stances were supported by the 
evidence, and whether death w as the proper 
sentence. Floyd v. State, 486 So. 2d 1309 (Ala. 
Crim. App. 1984), afTd, 486 So. 2d 1321 (Ala. 
1986), cert, denied, — U.S. — , 107 S. Ct. 1328, 
94 L. Ed. 2d 179 (1987).

L a ck  o f  se n te n c in g  h e a r in g  tr a n sc r ip t  in 
reco rd  o n  a p p ea l. — Where the record on 
appeal o f a capital conviction resu lting in a 
death sentence included no transcript o f a 
sentencing hearing, the case w^uld be re­
manded for a new sentencing he ring, because  
the com prehensive procedure m andated by 
A labam a’s death penalty statute w as not fol­

lowed, even though the trial court entered 
specific written findings regarding the exis­
tence or nonexistence of each aggravating  
circum stance listed in ii 13A-5-49 and/or each 
m itiga tin g  circum stance enum erated in 
5 13A-5-51 or referred to in § 13A-5-45. Floyd 
v. S ta te , 486 So. 2d 1309 (A la. Crim. App.
1984), afTd, 486  So. 2d 1321 (A la. 1986), cert, 
denied, — U.S. —, 107 S. Ct. 1 3 2 8 ,9 4  L. Ed. 2d 
179 (1987).

D e a th  se n te n c e  d e sp ite  c o o p e r a t io n  in 
p r o se c u t io n  o f  c o d e fe n d a n ts . — W hile it 
w as not inappropriate to consider the coopera­
tion o f  the defendant in the prosecution of his 
codefendants after his own conviction, the 
court did not err in failing to conclude that his 
cooperation w as o f such great w eight as a 
m itig a tin g  factor that it m andated a sentence 1 
o f life  im prisonm ent rather than a death j 
sentence. Flovd v. State, 486 So. 2d 1321 (Ala. i 
1986), cert, denied. — U.S. — , 107 S. Ct. 1328,
94 L. Ed. 2d 179 (1987).

'S en ten ce  o f  d ea th  h e ld  n o t im p o se d  u n ­
d e r  th e  in f lu e n c e  o f  p a ss io n , p r e ju d ic e , or 
a n y  o th e r  a rb itra ry  factor . B radley v. State, 
494 So. 2d 750 (Ala. Crim. App. 1985), alTu, 
494 So. 2d 772 (Ala. 1986), cert, denied. — U.S.
— , 107 S. Ct. 1385, 94 L. Ed. 2d 699 (1987).

T h a t  c h a r g e s  a g a in s t  c o -d e fe n ­
d a n t /a c c o m p lic e  n o l-p ro ssed  b e c a u se  o f  
in su f f ic ie n t  e v id e n c e  d o e s  n o t  r e n d e r  d e ­
fe n d a n t 's  d ea th  se n te n c e  c o n s t itu t io n a lly  
e x c e s s iv e .  — The fact that charges aga in st a 
co-defendant/accnmplice were nol-prossed be­
cause o f  insufficient evidence does not render 
the defendant's death sentence constitu tionally  
excessive. W right v. State, 494 So. 2d 726 (Ala. 
Crim. App. 1985), afTd, 494 So. 2d 745 (Ala.
1986).

D e fe n d a n t's  s e n te n c e  o f  d e a th  w a s  n o t  
" d isp r o p o r tio n a te ly  sev ere"  d e s p ite  the  
fact th a t his three co-conspirators were con­
victed o f  murder in the second degree, where  
all the evidence identified him  as th e  "trigger- 
m an” and the individual who actually  shot and 
killed th e  victim s. W right v. S tate , 494 So. 2d 
726 (A la. Crim. App. 1985), afFd, 494  So. 2d 
745 (A la. 1986).

K illin g  h e ld  h e in o u s , a tr o c io u s , o r  cru e l.
— W here one of the victim s was 74 years old 
and had severe arthritis and watched h elp ­
lessly  as defendant killed her daughter, then  
turned on her, k illing  her in much the sam e  
fashion w as enough to support a finding that 
the k illin g  was especially  heinous, atrocious,
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necessity for a jury to try the facts, find defen­
dant g u ilty  or not guilty , and if  found guilty to 
fix h is punishm ent at death. Prothro v. State. 
370 So. 2d 740 (Ala. Crim. App. 1979).

W hether the accused pleads guilty  or not 
guilty , or refuses or declines to plead, a jury  
must pass upon the question of the guilt or 
innocence o f one- indicted under this article, and  
a jury m ust fix defendant’s punishm ent if  he is  
found g u ilty . N either the Constitution o f the  
United S ta te s  nor the Constitution of Alabam a 
gives an accused the right to dispense w ith a 
jury tria l. Prothro v. State, 370 So. 2d 740 (Ala. 
Crim. App 1979).

A n d  se n te n c e  n ot p erm iss ib le  w ith o u t  
v e r d ic t  o f  ju r y . — This article sets forth not 
only the on ly  crim es for which one may be pun­
ished by death or by life imprisonment without 
parole, but also the only method by which  
either punishm ent may be lawfully imposed. 
N eith er  th e  death sentence nor a sentence to 
life im prisonm ent without parole is 
perm issib le, w hether by agreem ent of all con­
cerned or not, in the absence of a verdict o f a 
jury find in g  the defendant guilty and fixing h is  
punishm ent at death. Prothro v. State, 370 So. 
2d 740 ( A la. Crim. App. 19791.

J u r y  c o n s id e r a tio n  o f  d e a th  se n te n c e . —  
A capital jury m ust be allowed to consider on 
the b asis o f all relevant evidence not only why  
a death  sentence should be imposed, but also  
why it should not be imposed. Beck v. State, 396  
So. 2d 645 (Ala. 1980).

T r ia l j u d g e  se n te n c e s  d e fen d a n t. — The 
task o f  sentencing  a defendant to death or life

imprisonment w ithout parole m ust be done by 
the trial judge. Hubbard v. S tate , 382 So. 2d 577 
(Ala. Crim, App. 1979), afTd, 382 So. 2d 597 
(Ala. 1980), rev'd on remanu, 405 So. 2d 695  
(Ala. 1981).

T h e  d ea th  p e n a lty  is  n o t  n e c e s sa r ily  a 
d isp ro p o r tio n a te  se n te n c e  fo r  a c co m p lice  
to a killing so as to vio late the eigh th  and 
fourteenth am endm ents, where the involve  
ment in the capital felony is not minor. Rittei 
v. State. 375 So. 2d 270 iA la. 1979), vacated, 
448 U.S. 9 0 3 ,1 0 0  S. Ct. 3 0 4 4 .6 5  L. Ed. 2d 1133 
(1980). -  U.S. — . 102 S. Ct. 376, 69 L. Ed. 2d 
1036 (1981).

F a ct that lo c a l d is tr ic t  a tto r n e y s  had  
d isc r e tio n  as to whether to try defendants 
under the Death Penalty Act furnished no basis 
for inferring that capital crim es will be prose­
cuted on an arbitrary and capricious basis. 
Beck v. State, 365 So. 2d 985 (Ala. Crim. App.), 
afTd, 365 So. 2d 1006 (Ala. 1978). rev’d on other 
grounds. 447 U .S. 6 2 5 ,1 0 0 S. Ct. 2382 ,65  L. Ed. 
2d 392, on remand, 396 So. 2d 645 (Ala. 1981).

In d ictm en t su ff ic ie n t  to  c h a r g e  a g g r a ­
v a te d  o ffen se . — Indictm ent which alleged  
that victim w as intentionally  killed w hile  
defendant was engaged in robbing him , rather  
than alleging that defendant was engaged in 
robbery and, w hile robbing, the victim  was in ­
tentionally  killed was sufficient to charge  
aggravated offense under death penalty sta t­
ute. Evans v. S tate, 361 So. 2d 666 (Ala. 1978), 
cert, denied, 440 U.S. 930, 99 S. Ct. 1267, 59 L. 
Ed. 2d 486 (1979), rev'd on remand, 403 So. 2d 
158 (Ala. Crim. App. 1981).

§§ 13A-5-30 through 13A-5-38. Repealed by Acts 1981, No. 81-178, § 20, 
effective July 1, 1981.

C o d e  c o m m iss io n e r ’s  n o te . — Acts 1981, not affect the application of pre-existing law  to 
No. 81-178, p. 203, § 20, provides that the conduct occurring before 12:01 a.m. on July 1, 
repeal o f §§ 13A-5-30 through 13A-5-38 sh a ll 1981.

§ 13A-5-39. Definitions. 

As used in this article, these terms shall be defined as follows: 
(1) C a p i t a l  o f f e n s e .  An offense for which a defendant shall be punished 

by a sentence of death or life imprisonment without parole according to the 
provisions of this article.

(2) D u r i n c .  The term as used in section 13A-5-40la) means in the course 
of or in connection with the commission of, or in immediate flight from the 
commission of the underlying felony or attempt thereof.

(3) E x p l o s i v e s  a n d  E x p l o s i o n .  The terms shall have the meanings pro­
vided in section 13A-7-4CK2) and (3).

(4) B u r d e n  o f  i n t e r j e c t i n g  t h e  i s s u e .  Shall be defined as provided in 
section 13A-1-2U4).
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(5 )  M u r d e r  a n d  M u r d e r  b y  t h e  d e f e n d a n t .  Shall be defined as provided 
in section 13A-5-40(b).

(6) P r e v i o u s l y  c o n v i c t e d  a n d  P r i o r  c r i m i n a l  a c t i v i t y .  As used in sec­
tions 13A-5-49(2t and 13A-5-5K1). these terms refer tc events occurring 
before the date of the sentence hearing.

(7) U n d e r  s e n t e n c e  o f  i m p r i s o n m e n t .  As used in section 13A-5-49<l). the 
term means while serving a term of imprisonment, while under a suspended 
sentence, while on probation or parole, or while on work release, furlough, 
escape, or any other type of release or freedom while or after serving a term 
of imprisonment, other than unconditional release and freedom after expira­
tion of the term of sentence. (Acts 1981. No. 81-178, § 1.)

E ffec tiv e  date. — The act which added 
§!i 13A-5-39 through 13A-S-59 became effec­
tive July 1, 1981.

§ 13A-5-40. Capital offenses.

(a) The following are capital offenses:
(II Murder by the defendant during a kidnapping in the first degree or an 

attempt thereof committed by the defendant:
(2) Murder by the defendant during a robbery in the first degree or an 

attempt thereof committed by the defendant:
(3) Murder by the defendant during a rape in the first or second degree or 

an attempt thereof committed by the defendant; or murder by the defendant 
during sodomy in the first or second degree or an attempt thereof committed 
by the defendant;

(4) Murder by the defendant during a burglary in the first or second 
degree or an attempt thereof committed by the defendant;

(5) Murder of any police officer, sheriff', deputy, state trooper, federal law 
enforcement officer, or any other state or federal peace officer of any kind, 
or prison or jail guard, while such officer or guard is on duty or because of 
some official or job-related act or performance of such officer or guard;

(6) Murder committed while the defendant is under sentence of life impris­
onment;

<7) Murder done for a pecuniary or other valuable consideration or pur­
suant to a contract or for hire;

(8) Murder by the defendant during sexual abuse in the first or second 
degree or an attempt thereof committed by the defendant;

(9) Murder by the defendant during arson in the first or second degree 
committed by the defendant; or murder by the defendant by means of explo­
sives or explosions;

(10) Murder wherein two or more persons are murdered by the defendant 
by one act or pursuant to one scheme or course of conduct;

<11) Murder by the defendant when the victim is a state or federal public 
official or former public official and the murder stems from or is caused by 
°r is related to his official position, act, or capacity;
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(12) Murder by (.he defendant during the act of unlawfully assuming 
control of any aircraft by use of threats or force with intent to obtain any 
valuable consideration for the release of said aircraft or any passenger or 
crewmen thereon or to direct the route or movement of said aircraft, or 
otherwise exert control over said aircraft:

(13) Murder by a defendant who has been convicted of any other murder 
in the 20 years preceding the crime: provided that the murder which consti­
tutes the capital crime shall be murder as defined in subsection (b> of this 
section; and provided further that the prior murder conviction referred to 
shall include murder in any degree as defined at the time and place of the 
prior conviction: and

(14) Murder when the victim is subpoenaed, or has been subpoenaed, to 
testify, or the victim had testified, in any preliminary hearing, grand jury 
proceeding, criminal trial or criminal proceeding of whatever nature, or civil 
trial or civil proceeding of whatever nature, in any municipal, state, or 
federal court, when the murder stems from, is caused by, or is related to the 
capacity or role of the victim as a witness.
(b) Except as specifically provided to the contrary in the last part of subdi­

vision (a)( 13) of this section, the terms "murder” and "murder by the defen­
dant” as used in this section to define capital offenses mean murder as defined 
in section 13A-6-2(aMll, but not as defined in section 13A-6-2(a)(2i and (3), 
Subject to the provisions of section 13A-5-41, murder as defined in section 
13A-6-2(an2i and (3), as weii as murder as defined in section 13A-6-2(a)( 1), 
may be a lesser included offense of the capital offenses defined in subsection (a) 
of this section.

(c) A defendant who does not personally commit the act of killing which 
constitutes the murder is not guilty of a capital offense defined in subsection
(a) of this section unless that defendant is legally accountable for the murder 
because of complicity in the murder itself under the provisions of section 
13A-2-23, in addition to being guilty of the other elements of the capital offense 
as defined in subsection (a) of this section.

(d) To the extent that a crime other than murder is an element of a capital 
offense defined in subsection (a) of this section, a defendant's guilt of that other 
crime may also be established under section 13A-2-23. When the defendant’s 
guilt of that other crime is established under section 13A-2-23. that crime shall 
be deemed to have been "committed by the defendant” within the meaning of 
that phrase as it is used in subsection (a) of this section. (Acts 1981, No. 81-178,
§ 2 .)

I. General Consideration.

II. Decisions Under Prior Low.

I. G E N E R A L  C O N SID E R A T IO N . m itigating circum stances, decided to refuse to
accept the jury's sentence o f death. Kyzer v 

L eg is la tiv e  in ten t. — The legislature State, 399 So. 2d 330 iA la. 1981). 
intended to punish capitally persons convicted T he d ea th  p e n a lty  is not c r u e l and  
of the aggravated offenses set forth in th is sec- u n u su a l p u n ish m en t for th e  a g g r a v a ted  of- 
tion unless, at the sentencing hearing the trial fe n se  d e fin ed  by th is  se c tio n . Hubbard v. 
mdge. after w eighing the aggravating and State, 382 So 2d 577 <Ala. Crim. App. 1979*.
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not permit intent to hi supplied by the 
felony-murder doctrine. E vans v. State, 361 So. 
2d 666 (Ala. 19781, cert, denied, -140 U.S. 930, 
99 S. Ct. 1267, 59 L. Ed 2d 486  ( 1979t. vacated, 
448 U.S. 903, 100 S. Ct. 3044, 65 L. Ed 2d 1133 
(19801.

An a c c o m p lic e  is  w ith in  th e  p u rv iew  o f  
the sta tu te . — An accomplice may be tried, 
convicted and sentenced to death under the cap­
ital felony statu te. K eller v. State, 380 So. 2d 
926 (Ala. Crim. App. 1979 1, cert, denied. 3 8 0 So. 
2d 938 (A la. 19301.

An accom plice in a capital felony can be sen ­
tenced to death under the statute. Ritter v. 
State, 375 So. 2d 270 (Ala. 19791, vacated. 448  
U.S. 903, 100 S. Ct. 3044, 65 L. Ed. 2d 1133 
(1980).

S ig n if ic a n t  d is t in c t io n  b etw een  
fe lo n y -m u rd er  d c c tr in e  a n d  a cco m p lice  l ia ­
b ility  is that accom plice liab ility  requires a 
greater show ing o f the defendant's individual 
intent. R itter  v. S tate, 375 So. 2d 270 iAla. 
19791, vacated , 448 U.S. 9 0 3 .1 0 0 S. Ct. 3044 .65  
L. Ed. 2d 1133 (19801.

In d ic tm en t su ff ic ie n t  to  c h a rg e  a g g r a ­
vated o ffe n se . — Indictm ent which alleged  
that v ictim  was intentionally  killed while 
defendant was engaged in robbing him rather 
than a lleg in g  that defendant was engaged in 
robbery and, w hile robbing, the victim was in­
tentionally killed was sufficient to charge 
aggravated offense under death penalty sta t­
ute. E vans v. S tate . 361 So. 2d 666 (Ala. 19781, 
cert, denied, 440 U.S. 930, 99 S. Ct. 1267. 59 L. 
Ed. 2d 486 (1979'; K eller v. State, 380 So. 2d 
926(Ala. Crim. App. 1979). cert, denied, 380 So. 
2d 938 (Ala.), vacated, 448 U.S. 903, 100  S. Ct. 
3044, 65 L. Ed. 2d 1133 (1980), rev'd on remand, 
403 So. 2d 154 (Ala. 1981),

A m en d m en t o f  in d ic tm en t rem o v in g  
a g g ra v a tio n  a s  su b s ta n tia l ch a n g e . — 
Where defendant was indicted under death pen­
alty sta tu te, but, pursuant to motion by sta te  to 
amend indictm ent by rem oving allegation of 
aggravating circum stances, defendant was sen ­
tenced under first-degree murder sta tu te, 
change was substantia l and not w ithin

perm issible lim its o f sta tu te  governing am end­
ment o f indictm ent w ith consent o f  defendant. 
Bester v. S tate , 3S2 So. 2d 1282 (Ala. Crim. 
App. 1978).

In stru c tio n  a s  re su lt  o f  Finding o f  not 
g u ilty . — In view  of provision of death penalty  
statute which stated that i f  the jury finds the 
defendant not guilty , the defendant m ust be dis­
charged, it was not impruper for trial court to 
instruct jury in its oral charge that i f  defendant 
was acquitted in the case, he could never be 
tried for anyth ing he did to murder victim . Beck 
v. S tate. 365 So. 2d 985 (Ala. Crim. App. 1978), 
afTd, 365 So. 2d 1006 (Ala. 1978), rev'd on other 
grounds. 447 U .S. 6 2 5 .1 0 0  S. Ct. 238 2 ,6 5  L. Ed. 
2d 392 , on rem and. 396 So. 2d 645 (Ala. 1980).

C h a rg in g  o n  a id in g  and  a b e tt in g  not 
error. — The trial court did not commit 
reversible error by charging the jury on the law  
of aiding and abetting under the death penalty 
statu te. W illiam son v. State, 370 So. 2d 1054 
(Ala. Crim. App. 1978), afTd, 370 So. 2d 1066 
(Ala. 1979), rev’d on remand, 405 So. 2d 698 
(Ala. Crim. App 1981).

J u d g e  to p r o n o u n c e  se n te n c e  a s jury  
a d v iso r y  o n ly . — T he question of sentence is 
not considered until the determ ination of guilt 
is made by the jury at the gu ilt phase of the 
bifurcated hearing. Once the jury finds the 
defendant gu ilty  o f  one of the aggravated of­
fenses. it fixes the punishm ent at death. How­
ever, it is the trial judge, who, at a separate 
hearing, determ ines whether or not the defen­
dant is to suffer death or life imprisonment 
without par-'le. The verdict of the jury is 
advisory only. No sentence ex ists until the 
pronouncem ent by the trial judge at the conclu­
sion of the sentence hearing. It is for this reason 
that the court cannot be said to be commuting 
a sentence o f  death imposed by the jury, but, in  
truth and in fact, it is sentencing the accused 
after a ju ry’s  finding o f guilt. C lem ents v. State, 
370 So. 2d 708 (Ala. Crim. App. 1978), rev'd in 
part on other grounds. 370 So. 2d 723 (Ala. 
1979), overruled on other grounds, Beck v. 
State , 396 So. 2d 645 (Ala. 1980).

5 13A-5-41. Lesser included offenses.

Subject to the provisions of section 13A-l-9(b>, the jury may find a defendant 
indicted for a crime defined in section 13A-5-40(a) not guilty of the capital 
offense but guilty of a lesser included offense. Lesser included offenses shell be 
defined as provided in section 13A-l-9ia>, and when there is a rational basis for 
'uch a verdict, include but are not limited to, murder as defined in section 
13A-6-2<a), and the accompanying other felony, if any, in the provision of 
^ t io n  13A-5-40(a) upon which the indictment is based. (Acts 1981, No. 
® 1-178, (j 3.)
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C o lla tera l r e feren ces . — 23A C.J.S.. Crim- U nanim ity  as to punishm ent in crim inal case  
inal Law. § 1406. where jury cun recommend lesser penalty. 1

21 Am. Jur. 2d. Criminal Law. S 156. ALR.Id 1461

§ 13A-5-42. Guilty plea; burden of proof upon state; waiver; sentencing.

A defendant who is indicted for a capital offense may plead guilty to it, but 
the state must in any event prove the defendant's guilt of the capital offense 
beyond a reasonable doubt to a ^ury. The guilty plea may be considered in 
determining whether the state has met that burden of proof. The guilty plea 
shall have the effect of waiving all non-jurisdictional defects in the proceeding 
resulting in the conviction except the sufficiency of the evidence. A defendant 
convicted of a capital offense after pleading guilty to it shall be sentenced 
according to the provisions of section 13A-5-43ld). (Acts 1981, No. 81-178, § 4.)

C o lla tera l r e fe re n c es . — 22 C J.S., Crim- 21 Am. Jur. 2d. Criminal Law, 484, 495: 
inal Law. § 424(4); 22A C.J.S.. Crim inal Law. 29 Am Jur. 2d. Evidence, S5 125. 1170-1172 
§ 566.

§ 13A-5-43. Trial of capital offenses; discharge of defendant; lesser 
included jffenses; sentencing.

(a i In the triai of ̂  v.jpital offense the jury shall first hear all the admissible 
evidence offered on the charge or charges against the defendant. It shall then 
determine whether the defendant is guilty of the capital offense or offenses 
with which he is charged or of any lesser included offense or offenses considered 
pursuant to section 13A-5-41.

(b) If the defendant is found not guilty of the capital offense or offenses with 
which he is charged, and not guilty of any lesser included offense or offenses 
considered pursuant to section 13A-5-41, the defendant shall be discharged.

(c) If the defendant is found not guilty of the capital offense or offenses with 
which he is charged, and is found guilty of a lesser included offense or offenses 
considered pursuant to section 13A-5-41, sentence shall be determined and 
imposed as provided by law.

(d) If the defendant is found guilty of a capital offense or offenses with which 
he is charged, the sentence shall be determined as provided in sections 
13A-5-45 through 13A-5-53. (Acts 1981, No. 81-178, § 5.)

C o lla tera l r e fe re n c es . — 89 C.J.S.. Trial. 76 Am . Jur. 2d, Trial, SS 1111. 1115. 1173.
§ 487.

§ 13A-5-44. Ju ry  selection and separation; waiver by defendant of ju ry  
participation in sentence hearing.

(a) The selection of the jury for the trial of a capital case shall include the 
selection of at least two alternate jurors chosen according to procedures speci­
fied by law or court rule.

(b) The separation of the jury during the pendency of the trial of a capital 
case shall be governed by applicable law or court rule.
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(e> Notwithstanding any other provision of law, the defendant with the 
consent of the state and with the approval of the court may waive the participa­
tion of a jury in the sentence hearing provided in section 13A-5-46. Provided, 
however, before any such waiver is valid, it must affirmatively appear in the 
record that the defendant himself has freely waived his right to the participa­
tion of a jury in the sentence proceeding, after having been expressly informed 
of such right. ;Acts 1981, No. 81-178, § 6.'

C o lla tera l r e fe r e n c e s . — 50 C.J.S.. Juries.
§ SC.

47 Am. Jur. 2d. Jury. §§ 7, 12 72. 159.

§ 13A-5-45. Sentence hearing — Delay; statements and arguments; 
admissibility of evidence; burden of proof; mitigating and 
aggravating circumstances.

ta) Upon conviction of a defendant for a capital offense, the trial court shall 
conduct a separate sentence hearing to dete line whether the defendant shall 
be sentenced to life imprisonment witho >arole or to death. The sentence 
hearing shall be conducted as soon as , .cticable after the defendant is 
convicted. Provided, however, if the sentence hearing is to be conducted before 
the trial judge without a jury or before the trial judge and a jury other than the 
trial jury, as provided elsewhere in this article, the trial court with the consent 
of both parties may delay the sentence hearing until it has received the 
pre-sentence investigation report specified in section 13 V5-47lb). Otherwise, 
the sentence hearing shall not be delayed pending receipt of the pre-sentence 
investigation report.

(b) The state and the defendant shall be allowed to make opening statements 
and closing arguments at the sentence hearing. The order of those statements 
and arguments and the order of presentation of the evidence shall be the same 
as at trial.

lc) At the sentence hearing evidence may be presented as to any matter that 
the court deems relevant to sentence and shall include any matters relating to 
the aggravating and mitigating circumstances referred to in sections 13A-5-49, 
13A-5-51 and 13A-5-52. Evidence presented at the trial of the case may be 
considered insofar as it is relevant to the aggravating and mitigating circum­
stances without the necessity of re-introducing that evidence at the sentence 
hearing, unless the sentence hearing is conducted befor. a jury other than the 
one before which the defendant was tried.

<d) Any evidence which has probative value and is relevant to sentence shall 
be received at the sentence hearing regardless of its admissibility under the 
exclusionary rules of evidence, provided that the defendant is accorded a fair 
opportunity to rebut any hearsay statements. This subsection shall not be 
construed to authorize the introduction of any evidence secured in violation of 
the Constitution of the United States or the state of Alabama.

'e» At the sentence hearing the state shall have the burden of proving 
heyond a reasonable doubt the existence of any aggravating circumstances.

§ 13A-5-45 PUNISHMENTS A N D  SENTENCES § 13A-5-45
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Provided, however, any aggravating circumstance which the verdict convicting 
the defendant establishes was proven beyond a reasonable doubt at trial shall 
be considered as proven beyond a reasonable doubt for purposes of the sentence 
hearing.

(f) Unless at least one aggravating circumstance as defined in section 
13A-5-49 exists, the sentence shall be life imprisonment without parole.

(g) The defendant shall be allowed to offer any mitigating circumstance 
defined in sections 13A-5-51 and 13A-5-52. V'v'°n the factual existence of an 
offered mitigating circumstance is in dispute, '.he defendant shall have the 
burden of interacting the issue, but once it is inteijected the state shall have 
the burden of disproving the factual existence of that circumstance by a 
preponderance of the evidence. (Acts 1981, No. 81-178, § 7.)
I. General Consideration.

II. D ecisions Under Prior Law.

I. G E N E R A L  C O N SID E R A T IO N .

T he s e n te n c in g  p r o c e s s  m u st co m p ly  
w ith  the req u ire m en ts  o f  th e  d u e  p r o c e s s  
c la u se  o f  th e  fo u r teen th  a m en d m en t. Ky2er 
v. State, 399 So. 2d 317 (Ala. Crim. App. 1979'. 
rev'd on other grounds, 399 So. 2d 330 'A la. 
1981).

B ut th e  tr ia l co u r t n eed  n o t  b e  c o n c e r n e d  
w ith  w h e th e r  cer ta in  e v id e n c e  w o u ld  be  
a d m iss ib le  u n d er  the e x c lu s io n a r y  r u le s  of 
evidence. I f  the evidence has probative value it 
may be received, provided the defendant is 
accorded a fair opportunity to rebut any 
hearsay statem ents. Johnson v. State, 399 So. 
2d 859 (Ala. Crim. App. 1979>. afTd in part and 
rev'd in part, 399 So. 2d S73 (Ala. 1981'.

T h e  tr ia l c o u r t  is  n o t o b lig a ted  to d o  m ore  
th an  p r o v id e  a  fa ir  o p p o r tu n ity  for  
reb u tta l. W here the record indicates that the 
defendant w as given sufficient opportunity to 
rebut any hearsay statem ents made at the  
sentencing hearing, there is no error. Johnson  
v, State, 399 So. 2d 859 (Ala. Crim. App. 1979>, 
afTd in part and rev'd in part, 399 So. 2d 873 
(Ala. 1981).

C ited  in Morrison v. State. 398 So. 2d 730 
(Ala. Crim. App. 1979); Ju liu s v. State, 407 So, 
2d 141 (Ala. Crim. App. 1980); W atkins v. 
State, 409 So. 2d 901 (Ala. Crim. App. 19S1).

C o lla tera l re fe re n c es . • -  24 C.J.S., Crim ­
inal Law, §§ 1573-1576.

21 Am. Jur. 2d, Criminal Law, § 527.
Ri eht o f court to hear evidence for purpose of 

determ ining sentence to be imposed. 77 ALR 
1211.

II. D E C ISIO N S U N D E R  P R IO R  LAW .

E d ito r ’s n ote . — In light o f the sim ilarity  of 
the provisions, decisions under former 
§ 13A-5-32 are included in the annotations for 
this section,

S e n te n c in g  p r o c ess  m u st co n fo r m  w ith  
d u e  p r o c ess . — Th entencing hearing must 
not be a constit' .ie! tacade; though the 
burden of establish ing m itigating  circum­
stances must realistically  rest w ith the defen­
dant, th is does not relieve the trial court from 
the requirement of due process in the 
sentencing hearing. Richardson v. State, 376 
So. 2d 205 'Ala. Crim. App. 1978'. atTd, 376 So. 
2d £28 (Ala. 1979'.

A nd e x c lu s io n a ry  r u le s  o f  e v id e n c e  do  
not a p p ly . — The sentencing hearing is a due 
process hearing of the h ighest m agnitude and 
the exclusionary rules of evidence play no part. 
The trial evidence must be review ed to deter­
mine all o f the aggravating circum stances 
leading up to and culm inating in the death of 
the victim and then all the m itigating  circum ­
stances must be considered in determ ining if  
any outweigh the aggravating circum stances so 
found in the trial court's findings o f fact. 
Richardson v. S late . 376 So. 2d 205 'Ala. Crim. 
App. 1978), afTd. 376 So. 2d 228 (Ala. 1979).

Alabam a’s sentencing schem e in death cases 
broadly allows the accused to present evidence 
of m itigating circum stances. Jacobs v. State, 
361 So. 2d 640 (Ala. 1978). cert, denied, 439 
U.S. 1122,99 S. Ct. 1034 ,59  L. Ed 2d 8 2 11979), 
overruled on other grounds, Beck v. State, 396  
So. 2d 645 (Ala. 1980).

Alabam a’s sentencing process in death cases 
permits consideration o f the character and rec­
ord of the individual offender and the circum­
stances of the particular offense as a 
constitutionally indispensable part of the pro­
cess o f inflicting the penalty of death. Jacobs v. 
State. 361 So. 2d 640 <Ala. 1978'. cert, denied. 
439 U S. 1122. 99 S. Ct. 1034. 59 L. Ed. 2d 82 
(1979), overruled on other grounds. Beck v. 
State. 396 So. 2d 645 (Ala. 19S0'.

A nd se c tio n  d e e s  n ot u n co n st itu t io n a lly  
co n fer  r igh t to  co m m u te  u p o n  ju d g e . — The
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death penalty sta tu te  does not violate the Con­
stitution by conferring upon the trial judge the 
right to com mute a sentence of death. Beck v. 
State, 365 So. 2d 985 (Ala. Crim. App.). afTd, 
^85 So. 2d 1006 (Ala. 1978), rev'd on other  
grounds, 447 U .S. 6 2 5 ,1 0 0  S. Ct. 238 2 .6 5  L. Ed. 
2d 392, on remand, 396 So. 2d 645 (Ala. 1980).

C ourt n o t  r es tr ic ted  to  sta tu to ry  
m itigating fa c to r s . — The sentencing court 
considered evidence as to any m atter that the 
court deemed relevant to sentence, and w as not 
restricted to those m itigating factors 
statutorily defined. Kvzer v. S tate, 399 So. 2d 
317 (Ala. Crim. App. 1979), rev'd on other  
grounds, 399 So. 2d 330 (Ala. 1981).

B ut th e  o n ly  a g g r a v a tin g  c ir c u m sta n c e s  
w h ich  m ay  b e  c o n s id e r e d  under the capital 
felony statute relating to a defendant’s prior 
criminal history' are se t out in the statu te. 
Keller v. State, 380 So. 2d 526 (Ala. Crim. App.
1979), cert, denied, 380 So. 2d 938 (Ala. 1980).

R em and fo r  n e w  h e a r in g  w h e r e  
im proper a g g r a v a t in g  c ir c u m sta n c e s  
found. — W here trial court found one or more

proper aggravating circumstances, but likew ise  
based sentence on one or more improper 
aggravating circumstances, rem andm ent to 
trial court for new sentencing hearing should be 
mandated by appellate court finding  
aggravating circumstances improper. BufTord 
v. State, 3 8 2 So. 2d 1162(Ala. Crim. App.), cert, 
denied. 382 So. 2d 1175 (Ala. 1980).

Crim e ch a rg ed  in  in d ic tm en t c a n n o t  b e  
u sed  a s b o th  crim in a l c h a rg e  a n d  c ir c u m ­
sta n ce s  a g g r a v a tin g  that charge. K eller v. 
State, 380 So. 2d 926 (Ala. Crim. App. 1979), 
cert, denied, 380 So. 2d 938 (Ala. 1980).

O ptions in sen ten c in g . — In any case in 
which the jury finds the defendant gu ilty  and 
imposes the death sentence, the tr ia l court is  
required to hold a presentence hearing to deter­
mine whether to sentence the defendant to 
death or to life imprisonment w ithout parole; 
these are the only options for the sentencing  
authority. Evans v. Britton, 472 F. Supp. 707 
(S.D. Ala. 1979), rev'd on other grounds, 628  
F.2d 400 (5th Cir. 1980).

§ 13A-5-46, Same — Conducted before jury unless waived; trial jury to 
sit for unless impossible or impracticable; separation of 
jury; instructions to jury; advisory verdicts; vote required; 
mistrial; waiver of right to advisory verdict.

(a) Unless both parties with the consent of the court waive the right to have 
the sentence hearing conducted before a jury as provided in section 
13A-5-44(c), it shall be conducted before a jury which shall return an advisory 
verdict as provided by subsection (e) of this section. If both parties with the 
consent of the court waive the right to have the hearing conducted before a 
jury, the trial judge shall proceed to determine sentence without an advisory 
verdict from a jury. Otherwise, the hearing shall be conducted before a jury as 
provided in the remaining subsections of this section.

(b) If the defendant was tried and convicted by a jury, the sentence hearing 
shall be conducted before that same jury unless it is impossible or 
impracticable to do so. If it is impossible or impracticable for the trial jury to 
sit at the sentence hearing, or if the case on appeal is remanded for a new 
sentence hearing before a jury, a new jury shall be impanelled to sit at the 
sentence hearing. The selection of that jury shall be according to the laws and 
rules governing the selection of a jury for the trial of a capital case.

<c) The separation of the jury during the pendency of the sentence hearing, 
and if the sentence hearing is before the same jury which convicted the defen­
dant, the separation of the jury during the time between the guilty verdict and 
the beginning of the sentence hearing, shall be governed by the law and court 
rules applicable to the separation of the jury during the trial of a capital case.

(d) After hearing the evidence and the arguments of both parties at the 
^ntence hearing, the jury shall be instructed on its function and on the
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relevant law by the trial judge. The jury shall then retire to deliberate con­
cerning the advisory verdict it is to return.

ie) After deliberation, the jury shall return an advisory verdict as follows:
(If If the jury determines that no aggravating circumstances as defined in

section 13A-5-49 exist, it shall return an advisory verdict recommending to 
the trial court that the penalty be life imprisonment without parole;

(2) If the jury determines that one or more aggravating circumstances as 
defined in section I3A-5-49 exist but do not outweigh the mitigating circum­
stances. it shall return an advisory verdict recommending to the trial court 
that the penalty be life imprisonment without parole:

(3) If the jury determines that one or more aggravating circumstances as 
defined in section 13A-5-49 exist and that they outweigh the mitigating 
circumstances, if any. it shall return an advisory verdict recommending to 
the trial court that the penalty be death.
if) The decision of the jury to return an advisory verdict recommending a 

sentence of life imprisonment without parole must be based on a vote of a 
majority of the jurors. The decision of the jury to recommend a sentence of 
death must be based on a vote of at least ten jurors. The verdict of the jury must 
be in writing and must specify the vote.

(g) If the jury is unable to reach an advisory verdict recommending a sen­
tence, or for other manifest necessity, the trial court may declare a mistrial of
the sentence hearing. Such a mistrial shall not ailect the conviction. After such
a mistrial or mistrials another sentence hearing shall be conducted before 
another jury, selected according to the laws and rules governing the selection 
of a jury for the trial of a capital case. Provided, however, that, subject to the 
provisions of section 13A-o-44(ci, after one or more mistrials both parties with 
the consent of the court may waive the right to have an advisory verdict from 
a jury, in which event the issue of sentence shall be submitted to the trial court 
without a recommendation from a jury. (Acts 1981, No. 81-178, -!i 8.)

trial court as the final sentencing authority. 
Beck v. State. 396 So. 2d 645 iA la . 19801.

A ct not m a n d a to ry  w h e r e  ju d g e  
e m p o w e re d  to a lter  ju ry  v e rd ic t. — Before a 
death penalty can be imposed in  A labam a, the  
trial judge is compelled to hold a separate  
hearing and m ake written findings o f one or 
more o f the aggravating c ircu m stan cesset forth 
in the act. If the trial judge fa ils to find one or 
more aggravating circum stances, supported by 
the evidence, he is empowered to a lter the  
verdict o f the jury and sentence the defendant 
to life im prisonm ent without parole. Since the  
verdict o f the jury is not binding un the trial 
court the act cannot under any construction be 
classed as mandatory. W illiam son v. S tate . 370  
So. 2d 1054 (Ala. Crim. App 1978'. afTd. 370  
So 2d 1066 (Ala. 1979'. rev'd on rem and. 405  
So. 2d 698 iAla. Crim. App. 1981).

But crim e c h a r g ed  in in d ic tm en t c a n n o t  
be u s e d  as b o th  crim in a l c h a r g e  a n d  cir-

E d ito r ’s  n o te . — In light o f the similarity of 
the provisions, decisions under former 
§ 13A-5-33 are included in the annotations for 
this section.

S e n te n c in g  h e a r in g  sh o u ld  not serve  
fu n ction  o f  h e a r in g  o n  p e tit io n  for w rit o f  
error  co ra m  n o b is . Once having litigated this 
issue before the sam e judge who conducted the 
sentencing hearing, and a determination 
having been made that the allegations were 
without m erit, the defendant had no right to 
relitigate the sam e issue and argue contentions 
which had ulready been determined to be 
without factual support. Hubbard v. State, 382 
So. 2d 577 iA la. Crim. App. 19791. a lfd . 382 So. 
2d 597 t Ala. 1980i, rev'd on remand. 405 So. 2d 
695 tAla. 19811.

J u r y  v e rd ic t  n o t b in d in g  o n  trial court. — 
The requirem ent that the jury fix the pun­
ishm ent at death if  it finds the defendant guilty 
of a capital offense is in no way binding on the
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c u m sta n ce  a g g ra v a tin g  that charge K eller v trial court. Lewis v. State, 380 So. 2d 970 Ala.
State, 330 So. 2d 926 (Ala. Crim. App. 1979), L 'im . App. 1979 1.
cert, denied. 380 So. 2d 938 (Ala. L980>. C o lla tera l re feren ces . — 24 C.J.S . Cr.m-

A p p ella te  co u r t d o es n ot h a v e  s ta tu to r y  inal Law, $>; 1573-1576.
a u th o r ity  to red u ce  p en a lty  and resentence 21 Am. Jur. 2d, Criminal Law, §5 527 5i6.
the appellant itself. That duty is vested in the

§ 13A-3-47. Determination of sentence by court; pre-sentence investiga­
tion report; p resen tation  of argum ents on aggravating and 
mitigating circum stances; court to en ter written findings; 
court not bound by sentence recommended by jury.

(a) After the sentence hearing has been conducted, and after the jury has 
returned an advisory verdict, or after such a verdict has been waived as pro­
vided in section 13A-5-46Ia) or section 13A-5-46(gi, the trial court shall proceed 
to determine the sentence.

(b) Before making the sentence determination, the trial court shall order 
and receive a written pre-sentence investigation report. The report shall con­
tain the information prescribed by law or court rule for felony cases generally 
and any additional information specified by the trial court. No part of the 
report shall be kept confidential, and the parties shall have the right to respond 
to it and to present evidence to the court about any part of the report which is 
the subject of factual dispute. The report and any evidence submitted in con­
nection with it shall be made part of the record in the case.

(c) Before imposing sentence the trial court shall permit the parties to 
present arguments concerning the existence of aggravating and mitigating 
circumstances and the proper sentence to be imposed in the case. The order of 
the arguments shall be the same as at the trial of a case.

(d) Based upon the evidence presented at trial, the evidence presented 
during the sentence hearing, and the pre-sentence investigation report and any 
evidence submitted in connection with it, the trial court shall enter specific 
written findings concerning the existence or nonexistence of each aggravating 
circumstance enumerated in section 13A-5-49, each mitigating circumstance 
enumerated in section 13A-5-51, and any additional mitigating circumstances 
offered pursuant to section 13A-5-52. The trial court shall also enter written 
findings of facts summarizing the crime and the defendant’s participation in it.

•e) In deciding upon the sentence, the trial court shall determine whether 
the aggravating circumstances it finds to exist outweigh the mitigating cir­
cumstances it finds to exist, and in doing so the trial court shall consider the 
recommendation of the jury contained in its advisory verdict, unless such a 
verdict has been waived pursuant to section 13A-5-46(a> or 13A-5-46(g'. While 
the jury’s recommendation concerning sentence shall be given consideration, 
•t is not binding upon the court. (Acts 1981, No. Sl-178, $ 9.1

E ditor's note . — In light o f the sim ilarity  o f L eg is la tiv e  in ten t. — The legislature  
the provisions, decisions under former intended to permit the trial judge to »e:ch  the 
* '3A-5-33 are included in the annotations for aggravated circum stances enumerated Kyzer 
lh ‘s section. v. State, 399 So. 2d 330 (Ala. 19811

§ 13A-5-47 PUNISHMENTS AND SENTENCES § 13A-5-47
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S ta tu te  d o e s  not u n co n stitu tio n a lly  
c o n fe r  righ t to  co m m u te  upon ju d g e . — The 
death penalty statu te  does not violate the Con­
stitution  by conferring upon the trial judge the 
right to com mute a sentence of death. Beck v. 
State, 365 So. 2d 985 (Ala. Crim. App 1978». 
afTd. 365 So. 2d 1006 (Ala. 1978), rev'd on other 
grounds, 447 U.S. 625 ,100  S. Ct. 2382 ,65  L. Ed. 
2d 392, on remand, 396 So. 2d 645 'Ala. 1980).

T h e  tr ia l co u r t ju d g e  and n o t th e  ju ry  is 
th e  s e n te n c in g  a u th o rity . Beck v. State. 396 
So. 2d 645 (Ala. 1980).

T h e  9o le  p u rp o se  o f  req u irin g  th a t the  
tr ia l ju d g e , a s  th e  se n te n c in g  auth ority , 
m ak e a  w r itten  fin d in g  of the aggravating  
c.rcum stance is  to provide for appellate review  
of the sentence of death. Kvzer v. State. 399 So. 
2d 330 (Ala. 1981).

The whole purpose of this section and 
§§ 13A-5-34 through 13A-5-36 (now repealedi 
is to allow  for judicial rev.ew of a sentence of 
death fixed by the jurv. Kvzer v. State, 399 So. 
2d 330 (Ala 1981).

I f  n o  m itig a tin g  c ircu m sta n ces  e x :st, the  
ord er  sh o u ld  so  sta te . Hubbard v. State, 382 
So. 2d 577 (Ala. Crim. App. 1979), afTd, 382 So.

2d 597 (Ala. 1980), rev'd on remand. 405 So. 2d 
695 i Ala. 1981).

A n d c a u s e  m ust be rem a n d ed  fo r  c o u r t’s
o rd er  to  b e  e x te n d e d  Where court's order
is i (.sufficient because it did not specify 
m i’ igating circum stances enum erated in the 
statu te  which it f* *nd insufficient to outweigh  
.ggravntm g circumstances; cause m ust be 

remanded with instructions that court’s order 
be extended to include findings of fact from trial 
and m itigating circum stances, if  any, con­
sidered as required by statute. Hubbard v. 
State. 382 So. 2d 577 (Ala. Crim. App. 1970), 
afTd, 382 So. 2d 597 (Ala. 1980), rev'd o.t 
remand, 405 So. 2d 695 (Ala. 1981).

F o r  c ir c u m sta n c e s , w h er e  s e n te n c e  o f  life  
im p r iso n m e n t w ith o u t p a ro le  w a s  n ot  
d isp ro p o r tio n a te  and  d id  n ot co n stitu te  
cru e l a n d  u n u su a l p u n ish m en t, see  
M cGinnis v. State, 382 So. 2d 605 (Ala. Crim. 
App. 1979), ceit. denied, 382 So. 2d 609 (Ala. 
1980i.

C o lla tera l r e feren ces . — 2-‘ 'J.J.S., Crim­
inal Law, §§ 1573-1576.

21 Am. Jur. 2d, Criminal Law, §§ 527, 586.

§ 13A-5-48. Process of weighing aggravating and mitigating circum ­
stances defined. 

The process described in sections 13A-5-46(e)(2), 13A-5-46(eK3> and section 
13A-5-47(e) of weighing the aggravating and mitigating circumstances to 
determine the sentence shall not be defined to mean a mere tallying of 
aggravating and mitigating circumstances for the purpose of numerical com­
parison. Instead, it shall be defined to mean a process by which circumstances 
relevant to sentence are marshalled and considered in an organized fashion for 
the purpose of determining whether the proper sentence in view of all the 
relevant circumstances in an individual case is life imprisonment without 
parole or death. (Acts 1981, No. Sl-178, § 10.)

C o lla tera l r e feren ces . — 24 C.J.S., Crim- 21 Am. Jur. 2d, Criminal Law. §§ 527, 584. 
inal Law, ii 1573.

§ 13A-5-49. Aggravating circumstances. 

Aggravating circumstances shall be the following. 
(1) The capital offense was committed by a person under sentence of 

imprisonment;
(2) The defendant was previously convicted of another capital felony or a 

felony involving the use or threat of violence to the person;
(3) The defendant knowingly created a great risk of death to many 

persons;
(4) The capital offense was committed while the defendant was engaged or 

was an accomplice in the commission of, or an auempt to commit, or flight
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after committing, or attempting to commit, rape, robbery, burglary or 
kidnapping; 

(5) The capital offense was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from custody,

(6) The capital offense was committed for pecuniary gain;
(7) The capital offense was committed to disrupt or hinder the lawful 

exercise of any governmental function or the enforcement of laws; or 
(81 The capital offense was especially heinous, atrocious or cruel compared 

to other capital offenses. (Acts 19S1, No. 81-178, § 11.)
I. General Consideration.

II. Decisions Under Prior Law.

I. G E N E R A L  C O N SID E R A T IO N .

S e c tio n  m u st b e  str ic tly  fo llow ed . — It is 
im perative that trial courts in setting out 
aggravating circum stances follow as closely as 
possible the strict wording of this section. An 
inclination to gradually broaden the scope of 
aggravating circum stances beyond the strict 
wording of the statu te  w ill eventually lead to an 
unconstitutional application of the capital 
felony statute. K eller v. State. 380 So. 2d 926  
•Ala. Crim. App. 1979), cert, denied, 380 So. 2d 
938 (Ala. 1980).

Crim inal statu tes are to be strictly construed  
in favor of those persons sought to be subjected 
to their operation. This is especially true in 
death penalty cases. Penal statutes are to reach 
no further in m eaning than their words. Berard 
v. State, 402 So. 2d 1044 (Ala. Crim. App. 1981).

C rim e c h a r g ed  in  in d ic tm en t ca n n o t be  
used  a s  both  cr im in a l c h a rg e  and c ir cu m ­
sta n ce  a g g r a v a tin g  that charge. K eller v. 
State, 380 So. 2d 926 (Ala. Crim. App. 1979), 
cert, denied, 380 So. 2d 938 (Ala. 1980).

A f in d in g  o f  o n ly  o n e  a g g ra v a tin g  c ir ­
cu m sta n ce  is  su ff ic ie n t  to sustain the death  
penalty. K eller v. State, 380 So. 2d 926 (Ala. 
Crim. App. 1979), cert, denied, 380 So. 2 i' 938 
(Ala. 1980).

C o lla tera l r e fe r e n c e s . — 24B C.J.S.. C rim- 
inal Law, § 1983)I).

21 Am . Jur. 2d, Crim inal Law, jj 584.
V alidity o f sta tu tes prohibiting or restricting  

parole, probation, or suspension of sentence in 
cases o f violent crim es. 100 ALR3d 431.

II. D E C ISIO N S U N D E R  PR IO R  LAW.

E d ito r ’s n o te . — In light of the sim ilarity of 
the provisions, decisions under former 
5 13A-5-35 are included in the annotations for 
this section.

T h e  w h o le  p u r p o se  o f  form er 13A-5-33, 
13A-5-34, th is  s e c t io n  un d  § 13A-5-36 (proce­
dure for sentencing hearing before the judge)
• now repealed) w as to allow for judiciul review  
° f a sentence o f  death fixed by the jury. Kvzer

v. State. 309 So. 2d 330 (Ala. 1981).
T he la n g u a g e  o f  su b d iv is io n  (5) ca n n o t  

h a v e  b e e n  in te n d e d  by the legislature to have 
such an expansive application as to be applied 
in all felony cases in which death has ensued, 
for it could be said that one of the purposes of 
ind icting any death would be to prevent iden­
tification by the victim . Ex parte Johnson, 399 
So. 2d 873 i Ala. 19791.

T he a g g r a v a t in g  c ir c u m sta n c e  lis ted  in 
su b se c t io n  (8 ) w a s  in ten d ed  to a p p ly  to o n ly  
th o se  c o n s ie n c e le s s  or p it ile s s  h o m ic id es  
w h ich  are  u n n e c e ssa r ily  to r tu ro u s  to the  
victim . Kvzer v. State, 399 So. 2d 330 (Ala. 
1981).

F in d in g  " a g g ra v a tio n "  n ot lis te d  in s e c ­
tio n . — The jury, and the trial judge at the 
sentencing hearing, may find the "aggravation" 
averred in the indictm ent w as not listed in this 
section as an "aggravating circumstance." The 
jury or trial :udge, as applicable, w ill weigh the 
"aggravation' or "aggravating circumstance" 
against any m itigating circum stances in 
determ ining w hether to impose a sentence of 
death. K yzer v. State, 399 So. 2d 330 (Ala. 
198!

T h e  " ca p ita l fe lon y"  referred  to in  th is  
se c tio n  r e fe r s  to  an intentional k illin g , not to 
"kidnapping,” "roubery," "rape," etc. Kyzer v. 
State, 3S9 So. 2d 330 (Ala. 1981).

H ein o u s m e a n s  ex tre m ely  w ic k e d  or  
sh o c k in g ly  ev il; a tr o c io u s  m ean s  
o u tr a g e o u s ly  w ic k e d  and  v ile; a n d  cru el 
m ea n s designed to inflict a high degree of pain 
with utter indifference to, or even enjoym ent of, 
the suffering o f others. Johnson v. S tate , 399 So. 
2d 859 (Ala. Crim. App. 19791, a ffd  in part and 
rev’d in part. 399 So. 2d 873 (Ala. 1981).

A finding that the hom icides were "brutal" 
fa ils to conform to this section which requires a 
finding that the crim es was "especially heinous, 
atrocious or cruel." The crim e w as in fact 
brutal, but the statu te  requires more. Berard v. 
State, 402 So 2d 1044 (Ala. Crim. App. 1981).
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T h e f ir s t-d ec r ee  m urder o f  tw o  o r  m o re  
v ic t im s  is n o t. by  d e fin it io n , e s p e c ia l ly  
h e in o u s , a tr o c io u s  or cru el. Kvzer v. S tate. 
399 So. 2d 330 i Ala. 198H.

" G reat r isk  to  m any p e r so n s"  n o t  
a p p lic a b le  to  tw o  ro b b ery  v ic tim s. — The 
aggravating circum stance that the defendant 
knowingly created a great risk of death to many 
persons is not applicable to the situation  where  
the only possible risk of death is to the two 
victim s of the robbery. Ashlock v. State. 3G7 So. 
2d boO i Ala. Crim. App. 1978'. cert, denied. 367 
So. 2d 562 (Ala. 1979*.

P e c u n ia r y  g a in  c o v ers  m u rd er -fo r -h ire  
not s te a lin g  m o n ey . — The aggravating cir­
cum stance that the capital felony was 
com mitted for pecuniary gain covers the  
"murder-for-hire" situation and not the circum ­
stance where the intentional k illin g  w as  
com mitted by the appellant w hile stea lin g  
money. Ashlock v. State. 367 So. 2d 560 iA la. 
Crim. App. 1978*. cert, denied, 367 So. 2d 562  
'Ala. 19791.

To avoid repetition, subdivision (6 ' o f th is  
section should not be applied to a robbery. Cook 
v. S tate . 369 So. 2d 1251 t Ala. 1978*.

P e c u n ia r y  g a in  m ay  n o t b e  u sed  a s  an  
a g g r a v a tin g  c ir cu m sta n ce  in a case o f capital 
robbery. Bufford v. State, 382 So. 2d 1162 tAla. 
Crim. App.i, cert, denied, 382 So. 2d 1.175 iA la.
1980); Johnson v. State, 399 So. 2d 859 iAla. 
Crim. App. 1979), afTd in part and rev'd in part, 
399 So. 2d 873 (Ala. 1981).

P r io r  cr im in a l hw tory . — The only  
aggravating circum stances relating to a defen­
dant's prior crim inal history which may be con­
sidered are set out in subdivision (2 ) o f  th is 
section. K eller v. Slate, 380 So. 2d 926 Ala. 
Crim. App. 1979), cert, denied. 380 So. 2d 938  
(Ala. 1980).

U se  a g a in s t  an  in d iv id u a l o f  u n p r o v en  
c h a r g e s  is  p ro h ib ited  in this life or death s it ­
uation. Keller v. State, 380 So. 2d 926 (Ala. 
Crim. App. 1979), cert, denied. 380 So. ‘2d 938  
(Ala. 1980).

O n ly  e v id e n c e  o f  a d ju d ica ted  c h a r g e , n o t  
o r ig in a l c h a r g e  a d m iss ib le . — It is not appro­
priate. in considering a previously adjudicated  
crim inal charge, to admit evidence of the 
original charge of assault w ith intent to 
murder, which w as reduced to m alicious 
destruction o f  property; instead the court must 
rely on the prior judge's decision that defen­
dant's acts were most appropriately treated as 
m alicious destruction of propertv. Cook v. 
State , 369 So. 2d 1251 (Ala. 1978).’

D e fe n d a n t’s prior c o n v ic t io n s  for  a ssa u lt  
an d  b a tte ry  and  a b u siv e  la n g u a g e  h e ld  not

c o n v ic tio n s o f  fe lo n y  as required by subsec­
tion '2 ' Bulford v State . 382 So. 2d 1162 iAin. 
t rim App i, cert denied. 382 So 2d 1175 i A h  
19801.

In ap p rop ria te  f in d in g s  o f  a g g r a v a tio n . —
Findings of fact ih.il the robbery was 
committed for "pecuniary gain" and that the 
killing was "unnecessary." are inappropriate. 
Lewis v. Stale. 380  So. 2d 970 I Ala. Crim. A dd 
1979).

That u capital felony w as "hateful" is not an 
aggravating circum stance set out in the sta t­
ute. Keller v. S tate . 380 So. 2d 926 t Ala. Crim 
App 1979', cert, denied. 380 So. 2d 938 iAla  
I980i.

This section doe.- not allow a crime aga.nsf 
property by stea lth  to be set out as an 
aggravating circum stance. N either does it 
enum erate as an aggravating circum stance 
that a defendant served tim e in a number nf 
penitentiaries. M ack v. S tate . 375 So. 2d 476  
iAla. Crim. App. 1978). afTd. 375 So. 2d 504 
(Ala. 1979). vacated 448 U.S. 903, 100 S. Ct. 
3044 .65  L. Ed. 2d 1134 < 1980). rev'd on remand, 
405 So. 2d 701 <Ala. Crim. App. 1981».

An a b sen ce  o f  p r o v o c a tio n  is  not an  
a g g ravatin g  c ir c u m sta n c e  listed in the cap­
ital felony section. Such finding has no more- 
legal effect than a finding that the crime was 
"unnecessary " Record v State . 402 So. 2d 1044 
(Ala. Crim. App. 1981).

R obbery c a n n o t  bo a g g r a v a ted  by  
ro b b ery  or e ls e  d e fe n d a n t  is  p u n ish ed  
tw ice  for sam e a c t. Bufford v. State, 382 So. 2d 
1162 i Ala. Crim. App.), cert, denied, 382 So. 2d 
1175 iAla. 1980).

Where defendant found gu ilty  of "robbery or 
attempt thereof when the victim  is inten­
tionally killed by the defendant" primary e le ­
ment of instant charge, robbery, cannot be used 
to aggravate sam e charge. Bufford v. State. 382 
So. 2d 1162 iAla. Crim. App.t, cert, denied, 382  
So. 2d 1175 (Ala. 19801.

F act that c a p ita l fe lo n y  w a s  com m itted  
by a person u n d e r  s e n te n c e  o f  im p r iso n ­
m ent m ay be c o n s id e r e d  under subsection ( 1 ) 
as aggravating circum stance. Bufford v. State. 
382 So 2d 1162 (A la Crim. App.i. cert, denied. 
382 So. 2d 1175 (Ala. 1980).

A p pella te  c o u r t  m u st in d e p e n d e n tly  
w eig h  the a g g r a v a tin g  a n d  m itig a tin g  c ir ­
cu m sta n ces in a capital case. Lewis v. State. 
380 So. 2d 970 (Ala. Crim. App. 1979).

F or trial c o u r t  f in d in g  th a t cr im e  w a s  
esp ec ia lly  h e in o u s , a tr o c io u s , and  cru e l  
under subsection 18 1, see BufTord v. S late , 382  
So. 2d 1162 (Ala. Crim. App.i. cert, denied. 382  
So. 2d 1175 i A la. 1980).
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§ 13A-5-50. Consideration of aggravating  circum stances in sentence 
determ ination.

The fact that a particular capital offense as defined in section 13A-5-40(ai 
necessarily includes one or more aggravating circumstances as specified in 
section 13A-5-49 shall not be construed to preclude the finding and con­
sideration of that relevant circumstance or circumstances in determining sen­
tence.

By way of illustration and not limitation, the aggravating circumstance 
specified in section 13A-5-49(4> shall be tound and considered in determining 
sentence in every case in which a defendant is convicted of the capital offenses 
defined in subdivisions (1) through (4) of subsection (al of section 13A-5-40. 
(Acts 1981, No. 81-178, § 12.)

C o lla tera l r e fe r e n c e s . — 2 4 B C.J.S., Crim­
inal Law, $ 1983(11.

21 Am. Jur. 2d, Crim inal Law, $ 584.

§ I3A-5-51. Mitigating circumstances — Generally.
Mitigating circumstances shall include, but not be limited to, the following.

(1) The defendant has no significant history of prior criminal activity;
(2) The capital offense was committed while the defendant was under the 

influence of extreme mental or emotional disturbance;
(3) The victim was a participant in the defendants conduct or consented 

to it;
(4) The defendant was an accomplice in the capital offense committed by 

another person and his participation was relatively minor;
(5) The defendant acted under extreme duress or under the substantial 

domination of another person;
• 6) The capacity of the defendant to appreciate the criminality of his con­

duct or to conform his conduct to the requirements of law was substantially 
impaired; and

171 The age of the defendant at the time of the crime. (Acts 1981, No. 
81-178. § 13.)

I General Consideration.
(I Decisions Under Prior Law.

I. G E N E R A L  CO NSIDER ATIO N . II. D E C ISIO N S U N D E R  PR IO R  LAW.

A n u ly sis  o f  m itig u lin g  c ircu m sta n ces E d ito r 's  n o t e .— In light of the sim ilarity ot
sh o u ld  b e  b a sed  o n  th is  s e c t io n .— The safer th e  provisions, decisions under former
practice would be for a trial judge to sim ply $ 13A-5-36 are included in the annotations for
billow the verbiage o f th is section in negating th is  section.
aggravating circum stances rather than T h e  w h o le  p u rp o se  o f  form er §§ 13A-5-33
-•••vising his own tests. Berard v. State. 402 So. th r o u g h  13A-5-36 m ow repealed' was to allow

1044 'Alu. Crim. App. 198D for jud icia l review o f a sentence of death fixed
# „  bv the jurv. Kvzer v. State, 399 So 2d 330 (Ain.C o lla tera l r e fe r e n c e s . — 24B C.J.S., Crim- '

•"al Law. v 1983111. 1981 ' _ , ,
S u b s e c t io n s  (2) an d  (6) o f  th is se c tio n

-1 Am Jur. 2d, Crim inal Law. 4 584 w e r e  c o n c er n e d  w ith  th e  d e g r ee  o f  the
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a ccu sed 's  m e n ta l d isa b ility . Berard v State. 
402 So. 2d 1044 iAla. Crim. App 1981'

Schem e a l lo w s  a c c u se d  to p r e se n t  
m itigating e v id e n c e .  — Alabama's sentencing  
scheme in death  cases broadly a llow s the 
accused to present evidence of m itigating cir­
cumstances. Jacobs v. State, 361 So. 2d 640  
(Ala. 1978), cert, denied. 439 U.S. 1122. 99 S. 
Ct. 1034, 59 L. Ed. 2d 82 11979'.

A s c o n stitu t io n a lly  in d isp e n sa b le  p a r t o f  
d ea th  p e n a lty  p r o c e s s . — A labam a’s 
sentencing process in death cases perm its con­
sideration o f  th e  character and record of the  
individual offender and the circum stances of 
the particular offense as a constitutionally  
indispensable part o f  the process of in flicting  
the penalty o f  death. Jacohs v. State, 361 So. 2d 
640 (Ala. 197S). cert, denied. 439 U.S. 1122. 99 
S. Ct. 1034, 59  L. Ed. 2d 82 (1979i.

D efen dan t p erm itted  to  in tr o d u c e  a n y  
m atter r e la t in g  to  m itig a tin g  c ir c u m ­
stan ces. — A t the sentencing hearing before 
thejurv, the court m ust permit the defendant to 
introduce a n y  m atter relating to any  
m itigating circum stances including these  en u ­
merated in th is  section. Beck v. State, 396 Sc. 
2d 645 (Ala. 1980).

But e x is t e n c e  o f  m itig a tin g  c ir c u m ­
sta n ces d o e s  n o t  n e c e s sa r ily  req u ire  r e d u c ­
tion o f  p u n ish m e n t  from death to life 
imprisonment without parole. They m ust he 
considered w ith , and weighed against, 
aggravating circum stances and the exten t o f  
aggravation o f  such circumstances. Lewis v. 
State, 380 So. 2d 970 iAla. Crim. App. 1979>.

A  p en d in g  c h a r g e  c a n n o t be c o n s id e r e d  
as crim inal h is to r y . Cook v. State, 369 So. 2d 
1251 (Ala. 1978).

The legislature has indicated that lack o f a 
signilicant crim inal history should operate in a 
convicted ind ividual's favor, and a court cannot 
qualify this provision by relying on prior crim ­
inal activity which does not rise to the level

established hv the legislature. Cook v. State  
369 So. 2d 1251 <Ala. 1978).

W here su b -n o rm a lity  o f  d e fe n d a n t’s 
m in d  is  g rea t, the fixation  of h is punishm ent 
at death should not be allow ed to stand. Lewis 
v. S tate . 380 So. 2d 970 (A la . Crim. App. 1979).

A p p e lla te  cou rt m u st in d ep en d e n tly  
w e ig h  a g g r a v a tin g  a n d  m itig a tin g  c ircu m ­
s ta n c e s  in a capital case. Lewis v. State, 380 
So. 2d 970 (Ala. Crim. App. 1979).

I f  n o  m itig a tin g  c ir c u m sta n c e s  ex is t , the  
o r d e r  sh o u ld  so  sta te . Hubbard v. State. 382 
So. 2d 577 (Ala. Crim. App. 1979). afTd, 382 So. 
2d 597 (Ala. 1980>. rev'd on lem and. 405 So. 2d 
695 i A la. 1981).

A n d  c a u se  m ust be rem a n d e d  to ex ten d  
c o u r t's  ord er . — Where court's ordet is insuffi­
c ient because it did not specify m itigating cir- 
■umstances enumerated in  this section which it 

found insufficient to outw eigh  aggravating cir­
cum stances; cause m ust be remanded ith 
instructions that court's order be extended to 
include findings of fact from trial and 
m itigating  circum stances, if  any, considered as 
required bv statute. Hubbard v. State, 382 So. 
2d 577 (Ala. Crim App. 1979), afTd. 382 So. 2d 
597 (Ala. 1980', rev’d on rem and, 405 So. 2d 695 
(Ala. 1981).

T ria l c o u r t’s f in d in g  th a t d e fe n d a n t's  age  
o f  23  w a s in su ff ic ie n t  to  o u tw e ig h  
a g g r a v a tin g  c ir c u m sta n c e s  not error. 
BufTord v. State. 382 So. 2d 1162 (Ala. Crim. 
App.). cert, denied, 382 So. 2d 1.’ 75 (Ala. 1980).

F o r  ca se  w h ere th e  se n te n c in g  co u rt  
m a d e  a n  in d ep en d e n t a ss e s sm e n t  o f  the  
e v id e n c e  presented and determ ined, indepen­
dently o f the jury's verdict, that the statutory  
m itigating  circum stances were inapplicable to 
the appellant, see Kyzer v. State, 399 So. 2d 317 
i Ala. Crim. App. 1979), rev'd on other grounds, 
399 So. 2d 330 (Ala. 19811.

8 13A-5-52. Same — Inclusion of defendan t’s character, record, etc.

In addition to the mitigating circumstances specified in section 13A-5-51, 
mitigating circumstances shall include any aspect of a defendant’s character or 
record and any of the circumstances of the offense that the defendant offers as 
a basis for a sentence of life imprisonment, without parole instead of death, and 
any other relevant mitigating circumstance which the defendant offers as a 
basis for a sentence of life imprisonment without parole instead of death. (Acts 
1931, No. 81-178, 8 14.)

C ollatera l r e fe r e n c e s . — 24B C .J.S.. Crim ­
inal Law. S 1983i 1 1.

21 Am. Jur. 2d. Criminal Law, 5 584.
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§ 13A-5-53. A ppellate review of death sentence: scope; remand; specific 
determ inations to be m ade by court; authority of court 
following review.

(a) In any case in which the death penalty is imposed, in addition to 
reviewing the case for any error involving the conviction, the Alabama court 
of criminal appeals, subject to review by the Alabama supreme court, shall also 
review the propriety of the death sentence. This review shall include the deter­
mination of whether any error adversely affecting the rights of the defendant 
was made in the sentence proceedings, whether the trial court's findings con­
cerning the aggravating and mitigating circumstances were supported by the 
evidence, and whether death was the proper sentence in the case. If the court 
determines that an error adversely affecting the rights of the defendant was 
made in the sentence proceedings or that one or more of the trial court’s 
findings concerning aggravating and mitigating circumstances were not sup­
ported by the evidence, it shall remand the case for new proceedings to the 
extent necessary to correct the error or errors. If the appellate court finds that 
no error adversely affecting the rights of the defendant was made in the sen­
tence proceedings and that the trial court’s findings concerning aggravating 
and mitigating circumstances were supported by the evidence, it shall proceed 
to review the propriety of the decision that death was the proper sentence, 

ib) In determining whether death was the proper sentence in the case the 
Alabama court of criminal appeals, subject to review by the Alabama supreme 
court, shall determine:

(1) Whether the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary factor;

<2) Whether an independent weighing of the aggravating and mitigating 
circumstances at the appellate level indicates that death was the proper 
sentence; and

(3) Whether the sentence of death is excessive or disproportionate to the 
penalty imposed in similar cases, considering both the crime and the defen­
dant.
'ci The court of criminal appeals shall explicitly address each of the three 

wuestions specified in subsection (bi of this section in every case it reviews in 
*'hich a sentence of death has been imposed.

'di After performing the review specified in this section, the Alabama court 
fjf criminal appeals, subject to review by the Alabama supreme court, shall be 
authorized to:

•I) Affirm the sentence of death;
'2l Set the sentence of death aside and remand to the trial court for correc­

tion of any errors occurring during the sentence proceedings and for imposi­
tion of the appropriate penalty after any new sentence proceedings that are 
necessary, provided that such errors shall not affect the determination of 
thnlt and shall not preclude the imposition of a sentence of death where it is 
tteiermined to be proper after anv new sentence proceedings that are deemed 
necessary; or

S 13A-5-53 PUNISHMENTS A N D  SENTENCES § 13A-5-53
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<3i In cases in which the death penalty is deemed inappropriate under 
subdivision i b)<21 or < b »< 3) of this section, set the sentence of death aside and 
remand to the trial court with directions that the defendant be sentenced to 
life imprisonment without parole. (Acts 1981, No. 81-178, S 15.>

C olla tera l referen ces . — 24 C.J.S., C rim ­
inal Law. 1643-1647. 1S31-I840.

5 Am. Jur. 2d. Appeal and Error. $ 723.

§ 13A-5-54. Appointment of experienced counsel for indigent defen­
dants.

Each person indicted for an offense punishable under the provisions of this 
article who is not able to afford legal counsel must be provided with court 
appointed counsel having no less than five years’ prior experience in the active 
practice of criminal law. lActs 1981, No. 81-178, $ 16. i

E d ito r ’s n ote . — In light o f the sim ilarity  o f 
the provisions, decisions under former 
$ 13A-5-37 are included in the annotations for 
this section.

TJiis se c tio n  d o es no* req u ire  th e  reco rd  
to sh o w  th at a p p o in ted  c o u n se l h a s  at lea s t  
fiv e  y ea rs' prior e x p e r ien ce  in the active  
practice of criminal law; it sim ply requires that 
the indigent accused be provided such counsel. 
Absent some tangible indication that the 
requirem ents were not met, a court cannot 
sum m arily rule, as a matter of law, that the 
statute was not complied with. Johnson v. 
State, 399 So. 2d 859 iAla. Crim. App. 1979', 
afTd in part and rev’d in part. 399 So. 2d 873 
(Ala. 1981).

A p p o in tm en t in k e e p in g  w ith  se c tio n . — 
Where an attorney has practiced crim inal law  
at the call of the criminal docket in the county 
for 10 years, his appointment to a case 
involving a capital felony is in keeping w ith the  
provision of this seciiou ici^uirir.g not less than  
five years prior experience in the active prac­
tice of crim inal law. Jacobs v. State, 371 So. 2d 
429 iAla. Crim. App. 1977), rev'd on other  
grounds, 371 So. 2d 448 (Ala. 1979).

C o lla tera l referen ces . — 23 C.J.S.. Crim ­
inal Law, § 979i 1».

21 Am. Jur. 2d. Criminal Law. 309-317.
Accused’s right to represent h im self in state  

crim inal proceeding — modern state cases. 98 
ALRSd 13.

§ 13A-5-55. Conviction and sentence of death subject to autom atic
review.

In all cases in which a defendant is sentenced to death, the judgment of 
conviction shall be subject to automatic review. The sentence nf death shall be 
subject to review as provided in section 13A-5-53. (Acts 1981, No. 81-178, § 17.)

E d ito r’s n ote . — In light o f the sim ilarity  of 
the provisions, decisions under former 
§ 13A-5-34 are included in the annotations for 
this section.

T h e  w h o le  p u rp ose  o f  13A-5-38 
th rou gh  13A-5-36 mow repealed) was to allow  
for judicial review of a sentence of death fixed 
bv thejurv. Kvzer v. State, 399 So. 2d 330 i Ala. 
19SD.

S co p e  o f  rev iew . — Each death sentence  
should be reviewed to ascertain w hether the 
crime was in fact one properly punishable by

death, whether sim ilar crim es throughout the  
sta te  are being punished capitally and whether  
the sentence nf death is appropriate in relation  
to the particular defendant. In m aking this  
final determination, the courts should exam ine  
the penalty imposed upon the defendant in 
relation to that imposed upon his accomplices, 
i f  any. Beck v. State. 396 So. 2d 6 4 5 1 Ala. 1980i.

C o lla tera l referen ces . — 24 C.J.S., Crim ­
inal Law. SS 1643-1647. 1831-1840.

5 Am Jur. 2d. Appeal and Error. § 723.
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3 13A-5-56. Suprem e court to promulgate indictment forms, verdict 
forms and jury  instructions.

The Alabama supreme court shall promulgate pattern indictment forms for 
use in cases in which indictments charging :'flenses defined in section 
13A-5-40(a> are thereafter returned. The Alabama supreme court shall also 
promulgate pattern verdict forms and pattern jury instructions for the trial 
and sentencing aspects of cases tried thereafter under this article, insofar as 
such verdicts and instructions relate to the particularities of cases tried under 
this article. 'Acts 1981. No. 81-178, 3 18.'

C o lla tera l r e fe re n c es . — 42 C.J.S.. Indict- 41 Am. Jur. 2d. Indictm ents and Informa- 
m entsand Informations, 5 35: 88 C.J.S.. Trial. tions. « 44: 75 Am. Jur. 2d. Trial. 35 604-640: 
53 326, 327; 89 C .J.S.. Trial. 5 492. 76 Am. Jur. 2d. Trial. 5 1141.

§ 13A-5-57. Application of article to conduct after effective date.

(a) This article applies only U conduct occurring after 12:01 A.M. on July 1, 
1981. Conduct occurring before 12:01 A.M. on July 1, 19S1 shall be governed 
by pre-existing law.

(b) Sections 13A-5-30 through 13A-5-38 are hereby repealed. All other laws 
or parts of laws in conflict with this artirlp are hereby repealed. This repealer 
shall not affect the application of pre-existing law to conduct occurring before 
12:01 A.M. on July 1. 1981. (Acts 1981. No. 81-178, p. 203, 33 19. 20.1

C ode c o m m iss io n e r 's  n o te . -  Acts 1982. not affect the application of pre-existing law to 
No. 82-567. 5 1. designated the first paragraph conduct occurring before Ju ly  1. 1981. 
of this section as subsection < a ' and added sub- C olla tera l re feren ces . — 22 C.J.S.. Crim-
section 'b i. inal Law. 55 13. 24t 1 *-24«3».

Acts 1981. No. 81-178 .5  20. provides that the 21 Am. Jur. 2d, Criminal Law. 55 16. 17.
repeal o f 55 13A-5-30 through 13A-5-3S shall

3 13A-5-58. In terpretation of article.

This article shall be interpreted, and if necessary reinterpreted, to be 
constitutional. (Acts 1981, No. Sl-178. 3 21.1

C olla tera l re feren ces . — 22 C.J.S.. Crim- 
in„' Law. 3 13.

21 Am. Jur. 2d. Crim inal Law, 5 14

3 13A-5-59. Application of article upon finding of unconstitutionality.

It is the intent of the legislature that if the death penalty provisions of this 
article are declared unconstitutional and if the offensive provision or provi- 
Mons cannot be reinterpreted so as to provide a constitutional death penalty, 
"r it the death penalty is ever declareu to be unconstitutional per se. that the 
delendants who have been sentenced to death under this article shall be 
re-sentenced to life imprisonment without parole. It is also the intent of the

§ 13A-5-56 PUNISHMENTS AND SENTENCES § 13A-5-59
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§ 13A-5-59 CRIMINAL CODE § 13A-5-59

legislature that in the event that the death penalty provisions of this article 
are declared unconstitutional and if they cannot be reinterpreted to provide a 
constitutional death penalty, or if the death penalty is ever declared to be 
unconstitutional per se, that defendants convicted thereafter for committing 
crimes specified in section 13A-5-40(a) shall be sentenced to life imprisonment 
without parole. (Acts 1981, No. 81-178, § 23.)

C olla tera l re fe re n c es . — 22 C.J.S., Crim­
inal Law, § 25.

21 Am. Jur. 2d, Crim inal Law, § 14.
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Supreme court will not reduce sentence im­
posed by the trial court unless it clearly appears 
excessive under the circumstances, resulting in 
an abuse o f  discretion. State v. McGuire (App.
1981) 131 Ariz. 109, 638 P.2d 1339.

Fact that defendant appears in person before 
trial judge renders such judge in most instances 
more able than the supreme court to evaluate 
defendant and his circumstances regarding sen­
tence imposed. State v. Ferreira (1981) 128 Ariz. 
530, 627 P.2d 681.

Imposition of penalty upon conviction o f crime 
is entirely within dUcretion o f  trial judge and the 
supreme court will not reduce such penalty un­
less it clearly appears that sentence imposed is 
excessive and is result o f abuse o f discretion. 
Id.

Sentence within statutory limits will not be 
disturbed on appeal unless it is clearly excessive  
and reveals an abuse of discretion; abuse o f  
discretion is characterized by arbitrariness or 
capriciousness, and failure to adequately take 
into account circumstances o f  offense and past 
conduct and moral character o f defendant. 
State v. Limpus (App.1981) 128 Ariz. 371, 625 
P.2d 960.

Court o f  appeals will not modify sentence un­
less there are unusual circumstances or it clearly 
appears from record that there is abuse o f dis­
cretion. State v. Scrivner (App. 1979) 125 Ariz. 
508, 611 P.2d 95.

Where record revealed no abuse o f  discretion 
by sentencing court, sentence within statutory  
limits will not be overturned on appeal. State v. 
Baumann (1980) 125 Ariz. 404, 610 P.2d 38.

Exercise o f court's wide discretion in passing  
sentence will be upheld as long as it is within 
statutory limits and there is no clear abuse o f  
discretion. State v. Whitehead (1979) 122 Ariz. 
535, 596 P.2d 370.

Penalty imposed by trial court upon conviction 
will not be reduced unless it clearly appears that 
sentence imposed is excessive, resulting in an 
abuse o f trial court’s  discretion. State v. Jerou- 
sek (1979) 121 Ariz. 420, 590 ?.2d 1366.

Court o f  appeals exercises its power to reduce 
sentence only when it clearly appears that sen ­
tence is excessive. State v. Montano (Apo.1978) 
121 Ariz. 147, 589 P.2d 21.

Supreme Court will reduce sentence if  it clear­
ly appears that sentence is too severe, or that 
trial judge abused his discretion in determining  
penalty. State v. Herrera (1978) 121 Ariz. 12, 
588 P.2d 305, certiorari denied 99 S.CL 2175, 441 
U.S. 949, 60 L.Ed.2d 1054.

23. R easons for sentence  
Error in failing to articulate reasons for im­

posing less than presumptive sentence, pursuant 
to plea agreem ent, w as harm less beyond a rea­
sonable doubt where change o f  plea proceedings 
were thorough and record contained factors 
which could have been found to constitute miti­
gating circum stances, plea agreem ent was 
agreed to by the State, and no objection w as 
made to the trial court's failure to articulate  
mitigating factors; d isagreeing w ith S ta le  v. 
H olstun , 139 Ariz. 196, 677 P.2d 1304. State v. 
Ybarra (App.1986) 149 Ariz. 118, 716 P.2d 1055.

It is a better practice for counsel to remind 
judge o f need to articulate reasons and acquaint 
the judge with the m itigating factors so  as to 
justify lesser sentence pursuant to plea agree­
ment. State v. Ybarra (App.1986) 149 Ariz. 118, 
716 P. 2d 1055.

Trial court w as not required to sta te  reasons 
for refusing to find aggravating or m itigating  
circumstances when it imposed presum ptive sen ­
tence o f  11,25 years for second-degree burglary. 
State v. Risco (App.1985) 147 Ariz. 607, 712 P.2d 
454.

24. P ending proceedings
1984 amendment to this section , permitting 

trial court to defer designating o ffen se as a 
felony or a misdemeanor which did not a ffect or 
impair vested rights was procedural in nature 
and could ue applied to proceedings already 
pending. State v. Winton (App.1987) 153 Ariz. 
302, 736 P.2d 386.

25. Probation revocation
Revocation o f defendant's probation on theft 

offense and imposition o f presum ptive term on
1.5 years for theft charge upon defendant's ad­
mission o f attem pted computer fraud was prop­
er; a t time defendant was sentenced, court had 
authority to defer designation o f  theft o ffen se as 
felony or misdemeanor and thus could designate  
offense as felony upon revocation and sentence  
defendant accordingly. State v. Winton (App. 
1987) 153 Ariz. 302, 736 P.2d 386.

26. C ontinuances
Refusal to continue sentencing following de­

fendant’s conviction for child m olestation and 
sexual conduct with a minor in order for defend­
ant to obtain counseling records from out-of- 
state. w itness in which victim made inconsistent 
statem ents about defendant's conduct was not 
abuse o f discretion, where presentence report 
contained extensive information about defend­
ant, and court listed aggravating circumstances 
it would have found if such finding had been 
required. State v. Smith (App.1987) 753 P.2d 
1174.

§ 13-703, Sentence of death or life imprisonment without possibility of release until 
the defendant has served a preset ibed period of time; aggravating and mitigat­
ing circumstances

A. A person guilty of first degree murder as defined in § 13-1105 shall suffer death 
or imprisonment in the custody of the state department of corrections for life, without
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possibility of release on any basis until the completion of the service of twenty-five 
calendar years if the victim was fifteen or more years of age and thirty-five years if the 
victim was under fifteen years of age, as determined and in accordance with the 
procedures provided in subsections B through G of this section.

B. When a defendant is found guilty of or pleads guilty to first degree murder as 
defined in § 13-1105, the judge who presided at the trial or before whom the guilty plea 
was entered, or any other judge in the event of the death, resignation, incapacity or 
disqualification of the judge who presided at the trial or before whom the guilty plea was 
entered, shall conduct a separate sentencing hearing to determine the existence or 
nonexistence of the circumstances included in subsections F and G of this section, for the 
purpose of determining the sentence to be imposed. The hearing shall be conducted 
before the court alone.

C. In the sentencing hearing the court shall disclose to the defendant or defendant’s 
counsel all material contained in any presentence report, if one has been prepared, except 
such material as the court determines is required to be withheld for the protection of 
human life. Any presentence information withheld from the defendant shall not be 
considered in determining the existence or nonexistence of the circumstances included in 
subsection F or G of this section. Any information relevant to any mitigating circum­
stances included in subsection G of this section may be presented by either the prosecu­
tion or the defendant, regardless of its admissibility under the rules governing admission 
of evidence at criminal trials, but the admissibility of information relevant to any of the 
aggravating circumstances set forth in subsection F of this section shall be governed by 
the rules governing the admission of evidence at criminal trials. Evidence admitted at the 
trial, relating to such aggravating or mitigating circumstances, shall be considered 
without reintroducing it at the sentencing proceeding. The prosecution and the defendant 
shall be permitted to rebut any information received at the hearing and shall be given fair 
opportunity to present argument as to the adequacy of the information to establish the 
existence of any of the circumstances included in subsections F and G of this section. 
The burden of establishing the existence of any of the circumstances set forth in 
subsection F of this section is on the prosecution. The burden of establishing the 
existence of the circumstances included in subsection G of this section is on the defendant.

D. The court shall return a special verdict setting forth its findings as to the existence 
or nonexistence of each of the circumstances set forth in subsection F of this section and 
as to the existence of any of the circumstances included in subsection G of this section.

E. In determining whether to impose a senten;e of death or life imprisonment without 
possibility of release on any basis until the defendant has served twenty-five calendar 
years if the victim was fifteen or more years of age or thirty-five calendar years if the 
victim was under fifteen years of age, the court shall take into account the aggravating 
and mitigating circumstances included in subsections F and G of this section and shall 
impose a sentence of death if the court finds one or more of the aggravating circumstanc­
es enumerated in subsection F of this section and that there are no mitigating circum­
stances sufficiently substantial to call for leniency.

F. Aggravating circumstances to be considered shall be the following:
1. The defendant has been convicted of another offense in the United States for which 

under Arizona law a sentence of life imprisonment or death was imposable.
2. The defendant was previously convicted of a felony in the United States involving 

the use or threat of violence on another person.
3. In the commission of the offense the defendant knowingly created a grave risk of 

death to another person or persons in addition to the victim of the offense.
4. The defendant procured the commission of the offense by payment, or promise of 

payment, of anything of pecuniary value.
5. The defendant committed the offense as consideration for the receipt, or in 

expectation of the receipt, of anything of pecuniary value.
6. The defendant committed the offense in an especially heinous, cruel or depraved 

manner.
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7. The defendant committed the offense while >n the custody o f the state department 
0f corrections, a law enforcement agency o r county or city jail.

8. The defendant has been convicted o f one or more other homicides, as defined in 
5 13-1101, which were committed during the commission o f the offense.

9 . The defendant was an adult at the time the offense was committed or was tried as 
an adult and the victim was under fifteen years o f age.

10. The murdered individual was an on duty peace o ffice r who was killed in the course 
of perform ing his o ffic ia l duties and the defendant knew, or shout'd have known, that the 
victim was a peace officer.

G. M itiga ting circumstances shall be any factors proffered by the defendant o r the 
state which are relevant in determ ining whether to impose a sentence less than death, 
including any aspect o f the defendant's character, propensities or record and any o f the 
circumstances o f the offense, including bu t not lim ited to the follow ing:

1. The defendant’s capacity to appreciate the wrongfulness o f his conduct or to 
conform his conduct to the requirements o f law was sign ificantly impaired, bu t not so 
impaired as to constitute a defense to prosecution.
2. The defendant was under unusual and substantial duress, although not such as to 

constitute a defense to prosecution.
3. The defendant was legally accountable fo r the conduct o f another under the 

provisions o f § 13-303, but his participation was relatively minor, although not so m inor 
as to constitute a defense to prosecution.

4. The defendant could not reasonably have foreseen that his conduct in the course o f 
the commission o f the offense fo r which Llie defendant was convicted would cause, or 
would create a grave risk o f causing, death to another person.

5. The defendant’s age.
Amended by Laws 1979, Ch. 144, § 1, e ff. May 1 , 1979; Laws 1982, Ch. 238, § 2; Laws 1982, Ch. 325, 
§ 5; Laws 1984, Ch. 66, § 1; Laws 1985, Ch. 364, § 8, e ff. May 16, 1985; Laws 1988, Ch. 155, § 1.

H istorical N ote Death penalty statute, reconstruction under
Laws 1982, Ch. 325, which, inter alia, amended Watson. 22 Ariz.L.Rev. p. 1037 (1980). 

this section, was repealed by Laws 1982, 6tn Due process and use o f  prior guilty pleas as an
S.S., Ch. 3, § 1. aggravating circumstance. 23 Ariz.L.Rev. 1376

The 1988 amendment, in subsec. F, inserted (1982).
par. 10 relating to the murder of peace officers Speedy trial, denial upon resentencing to
killed in the course o f  their duties. death. Ariz. State L.J. 1, 1979, p. 137.

1985 Reviser’s Note: Library References
Pursuant to authority o f § 41-1304.02, "Sen- ^rimma! Law <s=»1208 e t  seq.

tence o f  death or life imprisonment without pos- C.J.S. Criminal Law § 1980 et seq.
sibility o f release until the defendant has served WESTLAW Electronic Research 
a prescribed period o f tim e” was substituted for See WESTLAW Electronic Research Guide fol-
the previous section heading. lowing the Preface.

Law Review Com m entaries United States Suprem e Court
Aggravating circumstances o f Arizona’s death Accomplices. Imposition o f death penalty, see

penalty statute: A review. 26 Ariz.L.Rev. 661 Enmund v. Florida, 1982, 102 S.Ct. 3368, 458
(1984). U.S. 782, 73 L.Ed.2d 1140, on remand 439 So.2d

Capital punishment. Ariz.State L.J. 4, 1977, p. 1883, appeal after remand 459 So.2d 1160,
797. Quashed 476 So.2d 165.

Capital sentencing in Arizona: A critical evalu- sentencing scheme. Requirements,
ation. Ariz.State L.J. 1 , 1984, p. 1 . see  Godfrey v. Georgia 1980, 100 S .C t 1759, 446

n  . . .  . . . . .  e a ■ j  U.S. 420, 64 L.Ed.2d 398, on remand 246 Ga. 359,
Constitutionality o f  Anzona death penalty 274 S .E 2d 339( appeal a fter  remand 248 Ga. 616,

statute. 19 Anz.L.R-v. 504 (1977), 2g4 s E 2d 422| certjorari denied 102 S.Ct 1778,
Death penalty. At State L.J. 2-3, 1978, p. 456 U.S. 919, 72 L.Ed.2d 180, rehearing denied

285. 102 S.Ct. 2286, 456 U.S. 1001, 73 L.Ed.2d 1296.
Death penalty: Social policy and social justice. Death penalty. Elements of offense as aggra-

Ariz.State L J. 4, 1977, p. 767. vating circumstances, see  Lowenfield v. Phelps,
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1988, 108 S .C t 546, 98 L.Ed.2d 568, rehearing 
denied 108 S.Ct. 1126, 99 L.Ed.2d 286.

Death penalty. Imposition as denial o f due 
process where imposed upon conviction o f sam e 
offense as that relied upon to find necessary 
statutory aggravating circumstances, see  Pres- 
nell v. Georgia, 1978, 99 S .C t 235, 439 U.S. 14, 
58 LEd.2d 207. on remand 243 Ga. 131, 252 
S.E.2d 625, certiorari denied 100 S .C t 176, 444 
U.S. 885, 62 LEd.2d 115, rehearing denied 100 
S .C t 439, 444 U.S. 957, 62 L.Ed.2d 330.

Death penalty. M itigating circumstances, see  
Eddings v. Oklahoma, 1982, 102 S .C t 869, 455 
U.S. 104, 71 LEd.2d 1, appeal after remand 688 
P.2d 342, certiorari denied 105 S .C t 1750, 470 
U.S. 1051, 84 LEd.2d 814.

Death penalty. M itigating factors, see  Lock­
ett v. Ohio, 1978, 98 S .C t 2954, 438 U.S. 586, -57 
L.Ed.2d 973.

Death sentence.
Jury led to believe that responsibility for 

determining appropriateness o f  sentence 
rested elsewhere, see  Caldwell v. Missis­
sippi, 1985, 105 S .C t 2633, 472 U.S. 320, 
86 L.Ed.2d 231, on remand 481 So.2d 850, 
certiorari granted, and vacated 107 S.Ct. 
1269, 94 L.Ed.2d 130, on remand 517 So.2d 
1360.

Right o f direct review, see  McDonald v. 
Missouri, 1984, 104 S .C t 567, 464 U.S. 
1306, 78 L.Ed.2d 538.

Validity in view o f  lesser included noncapital 
offense, see Beck v. Alabama, 1980, 100 
S .C t 2382, 447 U.S. 625, 65 L.Ed.2d 392, 
on remand 396 So.2d 645, 666, appeal af­
ter remand 485 So.2d 1196, reversed 485 
So.2d 1201, on remand 485 So.2d 1203, 
affirmed 485 So.2d 1207, appeal after re­
mand 507 So.2d 1003.

Fifth amendment privilege. Admissibility of 
statem ents made in psychiatric examination at 
sentencing procedure, see  E stelle v. Smith, 1981, 
101 S .C t 1866, 451 U.S. 454, 68 L.Ed.2d 359.

Jury. Death qualification, see  Lockhart v. 
McCree, 1986, 106 S .C t 1758, 476 U.S. 162, 90 
L.Ed.Sd 137.

Mandatory death penalty for prison inmate 
convicted o f murder while serving life sentence 
without parole, see  Sumner v. Shuman, 1987,107 
S .C t 2716, 97 L.Ed.2d 56.
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1. Validity
State v. Bishop (1978) 118 Ariz. 263, 576 P.2d 

122 [main volume] vacated 99 S.Ct. 69, 439 U.S. 
810, 58 L.Ed.2d 103, appeal after remand 127 
Ariz. 531, 622 P.2d 478.

State v. Knapp (1977) 114 Ariz. 531, 562 P.2d 
704, certiorari denied 98 S.Ct. 1458 [main vol­
ume] 435 U.S. 908, 55 L.Ed.2d 500.

State v. Jordan (1976) 114 Ariz. 452, 561 P.2d 
1224 [main volume] vacated 98 S.Ct. S138, 438 
U.S. 911, 57 L.Ed.2d 1157.

Defendant's comments and conduct provided 
no principled way to distinguish defendant's 
case, in which death penalty was imposed, from  
many other cases in which death penalty was not 
imposed, and thus, this section was not unconsti­
tutionally applied to defendant Jeffers v. Rick­
etts, C.A.9 (Ariz.) 1987, 832 F.2d 476.

This section, prescribing death penalty when 
murder w as committed in "especially heinous, 
cruel, or depraved manner," w as not unconstitu­
tionally vague on its face, even though any mur­
der could be considered cruel, heinous, or de­

praved; the Supreme Court appeared to have 
sufficiently channeled sentencing discretion to 
prevent arbitrary and capricious capital sentenc­
ing decisions. Jeffers v. Ricketts, C.A.9 (Ariz.) 
1987, 832 F.2d 476.

This section, which provides for imposition of  
death penalty if defendant committed offense in 
especially heinous, cruel, or depraved manner, 
violated neither the Eighth nor Fourteenth 
Amendments, which prohibit imposing capital 
punishment in arbitrary or capricious manner, as 
applied in murder prosecution; Arizona Supreme 
Court had defined each of the factors se t forth 
in this section, and affirmed death sentence con­
sistent with criteria it se t forth in previous deci­
sions. Chaney v. Lewis, C.A.9 (Ariz.) 1986, 801 
F.2d 1191.

Heinous, cruel or depraved aggravating 
factors justifying imposition o f death penalty 
under Arizona law are not vague and capricious. 
Adamson v. Ricketts, C.A.9 (Ariz.) 1985, 758 F.2d 
441, on rehearing 789 F.2d 722, reversed 107 
S.CL 2680, 97 L.Ed.2d 1.

Arizona's death penalty statute which requires 
death penalty when one or more statutory ag­
gravating circumstances are found and no miti­
gation exists is constitutional, although it was 
contended that statute was unconstitutional be­
cause it mandated death sentence on finding 
statutory aggravating factors and no mitigation 
preventing sentencer from considering all rele­
vant m itigating evidence, since aggravating cir­
cumstances are procedural standards that en­
sure against arbitrary imposition o f death penal­
ty and categorically narrow class o f offenders 
eligible for that sentence at definitional stage. 
Adamson v. Ricketts, C.A.9 (Ariz.) 1985,758 F.2d 
441, on rehearing on other grounds 789 F.2d 722, 
reversed 107 S.Ct. 2680, 97 L.Ed.2d 1.

Post State v. Watson (1978) 120 Ariz. 441, 586 
P.2d 1253, version o f Arizona's death penalty 
statute, this section, allows consideration o f all 
m itigating factors and thus does not violate the 
Eighth and Fourteenth Amendments. Knapp v. 
Cardwell (C.A.1982) 667 F.2d 1253, certiorari de­
nied 103 S.Ct. 473, 459 U.S. 1055, 74 L.Ed.2d 621.

Since the "change" in Arizona's death penalty 
statute, § 13-454 (repealed; now this section) as 
a result o f  the interpretation by the Arizona 
supreme court in W atson was both procedural 
and ameliorative, and since the only e ffec t o f  
Watson was to enlarge the ability o f defendants 
to introduce m itigating circumstances at sentenc­
ing, no ex post facto problems arose even with 
respect to those defendants tried and sentenced  
before Watson. Id.

Arizona supreme court's Watson decision, 
which merely eliminated the restriction on cogni­
zable m itigating circumstances previously en­
grafted onto Arizona's death penalty statute,
§ 13—454 (repealed; now this section) by State v. 
Richmond, did not amount to a judicial enlarge­
ment o f the punishment for appellants' crimes 
committed before that decision in violation o f the

§ 13-703
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ex post facto clause, despite appellants' argu­
ment that, because the statute as previously 
interpreted was unconstitutional, Arizona had no 
death penalty prior to Watson. Id.

Provision o f Arizona death penalty statute, 
§ 13-454 (repealed; now this section) subsection 
F, which listed mitigating factors, was not delet­
ed by the Arizona supreme court in Watson, 
which merely eliminated the restriction on cogni­
zable mitigating circumstances previously en­
grafted onto the statute by State v. Richmond, 
and, therefore, the post Watson version o f the 
statute was not void for vagueness. Id.

An opinior o f Arizona supreme court holding 
that constitutional portion o f Arizona’s  death 
penalty statute, § 13-454 (repealed; now this 
section), w as "severable” from that which was 
unconstitutional did not delete specific statutory  
language but, rather, w as intended to overrule 
Arizona supreme court's prior restrictive inter­
pretation o f the former statute by invalidating 
the section o f former statute enumerating miti­
gating circumstances insofar as that section lim­
ited right o f defendant to show additional miti­
gating circumstances; thus, death penalty stat­
ute, as interpreted by Arizona supreme court, 
was neither void for vagueness nor violative o f  
U.S.C.A. C onst Amend. 8, 14. Id.

Double jeopardy clause did not bar resentenc­
ing o f those inmates whose resentencing was 
pending or who had been resentenced pursuant 
to Arizona supreme court opinion which placed a 
saving interpretation on former Arizona death 
penalty statute, § 13-454 (see, now, this section), 
which had been found unconstitutional by feder­
al district court on ground that the prior restric­
tive interpretation of the statute limited right o f  
a defendant to show additional m itigating cir­
cumstances other than those specifically enumer­
ated by statute. Id.

Statutory aggravating circumstance for death 
penalty that in committing a murder defendant 
knowingly created a grave risk o f death to an­
other person or persons in addition to victim of 
offense may be found only where others are 
physically present in zone o f danger and is not 
unconstitutional as arbitrary and overbroad. 
State v. McMurtrey (1986) 151 Ariz. 105, 726 
P.2d 202, certiorari denied 107 S.Ct. 1359, 94 
L.Ed.2d 530.

Finding that murder was committed in cruel, 
heinous or depraved manner was constitutionally 
valid aggravating circumstance in determining 
whether to impose death penalty. Stale v. Ca*. 
taneda (1986) 150 Ariz. 382, 724 P.2d 1.

Aggravating factors in death penalty statute 
[A.R.S. § 13-703] that offense be committed tor 
"pecuniary gain" or in "heinous, cruel or de­
praved" manner are not unconstitutionally 
vague. State v. Smith (1985) 146 Ariz. 491, 707 
P.2d 289.

Petitioner failed to establish that Arizona 
death sentencing scheme was based on consider­
ations o f race, gender or poverty status. Rich­
mond v. Ricketts, D.Ariz. 1986, 640 F.Supp. 767.

Retroactive application o f Arizona supreme 
court’s saving interpretation of death sentencing  
procedures o f Arizona death penalty statute, 
§ 13-454 (repealed; see, now, this section) did 
not amount to imposition o f an ex post factor 
penalty. Knapp v. Cardwell (D.C.1980) 513 
F.Supp. 4, affirmed 667 F.2d 1253, certiorari 
denied 103 S.Ct. 473, 459 U.S. 1055, 74 L.Ed.2d 
621.

Death penalty procedure provides adequate 
standard for weighing aggravating and mitigat­
ing circumstances and, thus, does not violate 
Eighth or Fourteenth -Amendment. State v. 
Smith (1985) 146 Ariz. 4&1, 707 P.2d 289.

Statutory aggravating factors under A.R.S. 
§ 13-703 "pecuniary gain" and "heinous, cruel 
or depraved” in context o f  death penalty are not 
unconstitutionally vague. State v. Rossi (1985) 
146 Ariz. 359, 706 P.2d 371, appeal after remand 
154 Ariz. 245, 741 P.2d 1223.

Death penalty statute (A.R.S. § 13-703) is not 
unconstitutional because it lacks standards for 
evaluating aggravating and mitigating circum­
stances. State v. Rossi (1985) 146 Ariz. 359, 706 
P.2d 371, appeal after remand 154 Ariz. 245, 741 
P. 2d 1223.

Death penalty statute (A.R.S. § 13-703) is not 
unconstitutional because jury takes no part in 
sentencing determination or because prosecutor 
has discretion to decide in which cases death 
penalty will be sought. State v. Rossi (1985) 146 
Ariz. 359, 706 P.2d 371, appeal after  remand 154 
Ariz. 245, 741 P.2d 1223.

Death penalty statute (A.R.S. §§ 13-703, 
13-703, subd. B] is not unconstitutional as ad­
ministering cruel and unusual punishment, as 
placing burden upon defendant with respect to 
mitigation, as vesting prosecutor with discretion 
to decide in which cases death penalty will be 
sought, as failing to adequately define terms 
"heinous, cruel or depraved,” as requiring impo­
sition o f death penalty when one aggravating  
circumstance exists and there are no mitigating  
factors, as failing to allow jury to take part in 
sentencing determination, or as failing to give 
trial court guidance as to what mitigating 
factors are or as to how mitigating factors are to 
be weighed against aggravating circumstances. 
State v. Bracy (1985) 145 Ariz. 520, 703 P.2d 464, 
certiorari denied 106 S .C t 898, 474 U.S. 1110, 88 
L.Ed.2d 932.

Arizona death penalty procedure does not vio­
late Federal Constitution on grounds o f cruel 
and unusual punishment, o f  denial o f jury trial 
on issue of sentencing, o f placing burden on 
defendant to prove m itigating circumstances, o f  
failing to offer guidelines for weighing aggra­
vating and mitigating circumstances, or o f  fail­
ing to sufficiently define statutory language. 
State v. Roscoe (1984) 145 Ariz. 212, 700 P.2d 
1312, certiorari denied 105 S .C t 2169, 471 U.S. 
1094, 85 LEd.2d 525.
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Arizona supreme court in State v, Watson 
,I'J78) 120 Ariz. 441, 586 P.2d 1253, was not 
legislating but was merely reinterpreting the 
Arizona death penalty statute, § 13-454 (now 
|i,js section), to eliminate the restriction on cog­
nizable m itigating circumstances previously en- 
jrafled onto the statute by the court in State v. 
R ichm ond (1976) 114 Ariz. 186, 560 P.2d 41. Id.

Provision o f § 13-703 an horizing use o f pecu­
niary gain as an aggravating factor in justifying  
imposition o f  death penalty does not violate due 
process as being either vague or arbitrary. 
State v. Nash (1985) 143 Ariz. 392, 694 P.2d 222, 
certiorari denied 105 S.Ct. 2689, 471 U.S. 1143, 
86 L.Ed.2d 706.

Section 13-703 provides constitutionally ac­
ceptable standards for deciding whether aggra­
vating circumstances outweigh m itigating 
factors and docs not violate U.S.C.A. Const. 
Amend. 14 in requiring the sentencing judge to 
find that aggravating circumstances outweigh  
mitigating circumstances beyond a reasonable 
doubt. State v. Nash (1985) 143 Ariz. 392, 694 
P.2d 222, certiorari denied 105 S.Ct. 2689, 471 
U.S. 1143, 86 L.Ed.2d 706.

Defendant failed to establish that death penal­
ty violated U.S.C.A. ConstAm end. 14 and Const. 
Art. 2, § 13 on ground that racial bias was a 
reason that a disproportionate number o f killers 
of Caucasians received a death penalty. State v. 
Carriger (1984) 143 Ariz. 142, 692 P.2d 991, 
certiorari denied 105 S.Ct. 2347, 471 U.S. 1111, 
85 L.Ed,2d 864.

Section 13-703 did not violate Const. Art. 2,
§ 24 on ground that trial court w as not required 
to find that the aggravating circumstance out­
weighed the m itigating circumstances beyond a 
reasonable doubt. State v. Carriger (1984) 143 
Ariz. 392, 692 P.2d 991, certiorari denied 105 
S.Ct. 2347, 471 U.S. 1111, 85 L.Ed.2d 864.

Janus-like quality o f aggravating factors o f  
cruelty, heinousness and depravity, ip that act o f  
cruelty to victim can also reflect on perpetrator's 
state o f  mind, does not render these aggravating  
factors violative o f U.S.C.A. Const.Amend. 14 
under te st which requires state  to define crimes 
for which death sentence may be imposed in way  
that obviates standardless sentencing discretion. 
State v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S.Ct. 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

Death penalty statute § 13-703, which places 
burden o f establishing m itigating circumstances 
on defendant does not violate defendant’s due 
process rights under U.S.C.A. Const. Amend, 14 
by shifting burden o f proof to him. § State v. 
Gillies (1984) 142 Ariz. 564, 691 P.2d 655, certio­
rari denied 105 S.Ct. 1775, 470 U.S. 1059, 84 
L.Ed.2d 834.

Death penalty statute, § 13-703, provides re­
quired guidance to strike balance between man­
datory sentencing procedures on one hand and 
unbridled judicial discretion on the other, and 
thus does not violate U.S.C.A. ConstAm end. 14

for lack o f standards, since requirement that 
trial judge impose death sentence if there is one 
aggravating factor and no mitigating factors is 
balanced by defendant's ability to raise any and 
all relevant factors in mitigation. State v. Gillies
(1984) 142 Ariz. 564, 691 P.2d 655, certiorari 
denied 105 S.Ct. 1775, 470 U.S. 1059, 84 L.Ed.2d 
834.

Death penalty statute excluding jury involve­
ment in sentencing decision does not violate 
Const, ArL 2, § 15 or U.S.C.A. Const.Amends. 8 
and 15. State v. Tison (1984) 142 Ariz. 454 , 690 
P.2d 755, vacated 107 S.Ct. 1676, 95 L.Ed.2d 127, 
rehearing denied 107 S.Ct. 3201, 96 L.Ed.2d 688.

Provisions of death penalty statute, § 13-703, 
are not unconstitutionally vague in violation of 
U.S.C.A. Const.Amend. 14. State v. Clabourne
(1984) 142 Ariz. 335, 690 P.2d 54.

Death penalty is constitutional. Suite v. Vil- 
lafuerte (1984) 142 Ariz. 323, 690 P.2d rtio- 
rari denied 105 S .C t 1234, 469 U.F . . 84 
L.Ed.2d 371.

This section is not unconstitutional in includ­
ing commission o f o ffen se as consideration for 
receipt o f  anything o f  pecuniary value as aggra­
vating circumstance even though intentional kill­
ing to eliminate a w itness is not. State v. Har­
ding (1984) 141 Ariz. 132, 687 P.2d 1247.

This section does not unconstitutionally fail to 
pruvide trial judge with guidance op. how to 
balance aggravating and m itigating factors. 
State v. Libberton (1984) 141 Ariz. 132, 685 P.2d 
1284.

This section empowering trial judge to find 
aggravating and m itigating factors did not de­
prive defendant convicted o f  first-degree murder 
of his right to trial by jury in violation o f U.S.C. 
A. C onst Amend. 6. State v. Libberton (1984) 
141 Ariz. 132, 685 P.2d 1284.

This section providing for judge rather than 
jury determination o f  sentence upon conviction 
o f first-degree murder is not unconstitutional 
under U.S.C.A. C onst Amends. 8 and 14 on 
theory it gives no guidance as to what consti­
tutes a mitigating circumstance or as to how to 
balance aggravating factors against mitigating 
factors. State v. McCall (1983) 139 Ariz. 147, 
677 P.2d 920, certiorari denied 104 S.Ct. 2670, 
467 U.S. 1220, 81 L.Ed.2d 375.

Death penalty statute, this section, is not in­
valid on grounds that it does not provide uniform 
standards for weighing and balancing aggravat­
ing and mitigating circumstances, allegedly re­
sulting in arbitrary and capricious imposition. 
State v. Summerlin (1983) 138 Ariz. 426, 675 P.2d 
686.

Arizona death penalty statute, this section, is 
not unconstitutional on grounds that it requires 
trial judge to determine whether to impose death 
penalty. State v. Summerlin (1983) 138 Ariz. 
426, 675 P.2d 686.

Arizona death penalty statute is not unconsti­
tutional as cruel and unusual punishment con-

§ 13-703
Note 1

■

!!

163



■

trary to U.S.C.A. Const. Amend. 8. State v. 
Lambright (1983) 138 Ariz. 63, 673 P.2d 1.

Provision o f this section that aggravating cir­
cumstance exists where killing is done in an 
especially heinous, cruel or depraved manner is 
not unconstitutionally vague. State v. Lam- 
bright (1983) 138 Ariz. 63, 673 P.2d 1.

A statute governing imposition o f  the death 
penalty is not unconstitutional on ground that it 
provides no specific standards for w eighing ag­
gravating and mitigating circumstances. State  
v. Jordan (1983) 137 Ariz. 504, 672 P.2d 169, 
appeal after remand 144 Ariz. 240, 697 P.2d 323.

Statutory schem e governing imposition of 
death penalty provides constitutionally adequate 
guidance to trial judges in deciding whether to 
impose a capital sentence and is not unconstitu­
tional on ground that it is mandatory as requir­
ing trial judges to impose penalty i f  one or more 
aggravating circumstances are found and no mit­
igating circumstances are found. State v. Jor­
dan (1983) 137 Ariz. 504, 672 P.2d 169, appeal 
after remand 144 Ariz. 240, 697 P.2d 323.

This section, authorizing death penalty, is not 
arbitrary and capricious relative to notion of  
mitigation "sufficiently substantive to call for 
leniency," or to burden o f proving mitigating 
factors; therefore, this section is not violative o f  
prohibition against cruel and unusual punish­
m en t State v. Harding (1983) 137 Ariz. 278, 670 
P.2d 383, certiorari denied 104 S.Ct. 1017, 465 
U.S. 1013, 79 L.Ed.2d 246.

This section, authorizing the death penalty, is 
not violative o f  prohibition against cruel and 
unusual punishment on basis o f prosecutor’s au­
thority on decision whether to seek  death penal­
ty. State v. Harding (1983) 137 Ariz. 278, 670 
P.2d 383, certiorari denied 104 S.Ct. 1017, 465 
U.S. 1013, 79 L.Ed.2d 246.

This section does not violate due process by 
placing burden o f proof o f m itigating circum­
stances on defendant State v. Harding (1983) 
137 Ariz. 278, 670 P.2d 383, certiorari denied 104 
S .C t 1017, 465 U.S. 1013, 79 L.Ed.2d 246.

This section is not unconstitutional as in viola­
tion of U.S.C.A. ConstAm end. 6 by failing to 
involve jury in capital sentencing decision. State  
v. Harding (1983) 137 Ariz. 278, 670 P.2d 383, 
certiorari denied 104 S .C t 1017, 465 U.S. 1013, 
79 L.Ed.2d 246.

Legislatively propounded criteria for aggra­
vating circumstances in death sentence statute  
are not impermissibly overbroad or vague. 
State v. Harding (1983) 137 Ariz. 278, 670 P.2d 
383, certiorari denied 104 S .C t 1017, 465 U.S. 
1013, 79 L.Ed,2d 246.

Due process requires that defendant be ad­
vised o f specific charges against him; however, 
there is no requirement that defendant be ad­
vised in indictment or information o f  statutory  
penalty, or that he be advised w hat aggravating  
circumstances will be presented a t sentencing in 
event o f conviction. State v. Richmond (1983)
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136 Ariz. 312, 666 P.2d 57, certiorari denied 104 
S.CL 435, 464 U.S. 986, 78 L.Ed.2d 367.

Death penalty statute, on its face and in applj. 
cation, does not allow for arbitrary and caprf- 
cious determinations, and is thus not violative of 
U.S.C.A. ConstAm end. 8. State v. Richmond
(1983) 136 Ariz. 312, 666 P.2d 57, certiorari de­
nied 104 S.Ct. 435, 464 U.S. 986, 78 L.Ed.2d 367.

Death penalty statute, this section, was intend­
ed to guide sentencing court's discretion, and 
court, under the statute, was not free to dis­
regard anything as mitigating factor, and thus, 
death penalty statute did not violate U.S.C.A. 
ConsLAmends. 8 and 14 for offering no guidance 
in balancing aggravating and mitigating circum­
stances or for allowing judge to disregard 
factors which should be considered in mitigation. 
State v. Smith (1983) 136 Ariz. 273, 635 P.2d 995, 

Fact that death penalty statute, this section, 
relevant to conviction for first-degree murder 
provided only alternative o f  life imprisonment to 
sentence o f death did not render statute violative 
o f  due process. State v. Gillies (1983) 135 Ariz. 
500, 662 P.2d 1007, appeal after remand 142 
Ariz, 564, 691 P.2d 655, certiorari denied 105 
S .C t 1775, 470 U.S. 1059, 84 L.Ed.2d 834.

Provision o f this section giving court authority 
to refuse to disclose to defendant such material 
in presentence report as court determines is re­
quired to be withheld for protection of human 
life and further prescribing that any withheld 
information should not be considered in deter­
mining existence o f  aggravating or mitigating 
circumstances was not violative o f  due process 
as precluding court from considering mitigating  
circumstances which would dictate against death 
penalty, and .^rther, where defendant had no 
such information withheld from him, he had no 
claim for rel. •. S tate v. Gillies (1983) 135 Ariz. 
500, 662 P.2d 1007, appeal after remand 142 
Ariz. 564, 691 P.2d 655, certiorari denied 105 
S.Ct. 1775, 470 U.S. 1059, 84 L.Ed.2d 834.

This section, which placed burden of establish­
ing existence o f  mitigating circumstances on de­
fendant, but which did not specifically provide 
immunity for defendant’s testimony, was not 
unconstitutional violation o f cither due process, 
equal protection, or U.S.C.A.Const. Amend. 5 
right against self-incrim ina'nn, where this sec­
tion came into play only after determination of 
guilt, and procedural rules, Criminal Rule 26.6, 
provided that any testimony by defendant under 
such statute was inadmissible at any later trial 
o f defendant. State v. Gillies (1983) 135 Ariz. 
500, 662 P.2d 1007, appeal after remand 142 
Ariz, 564, 691 P.2d 655, certiorari denied 105 
S .C t 1775, 470 U.S. 1059, 84 L.Ed.2d 834.

Death penalty did not constitute cruel and 
unusual punishment in violation o f U.S.C.A. 
ConstAm end. 8 or A.R.S. C onst A r t 2, § 15. 
State v. Gillies (1983) 135 Ariz. 500, 662 P.2d 
1007, appeal after remand 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S .C t 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.
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Where avenues for postconviction relief, both 
43 ie and federal, were not closed to defendant 
*ho had been sentenced to death, death penalty 
statute, this section, was not unconstitutional for 
failing to consider mitigating factors which 
might come into being between time o f  sentenc­
ing and carrying out o f death penalty. State v. 
Gillies (1983) 135 Ariz. 500, 662 P.2d 1007, appeal 
ifier remand 142 Ariz. 564, 691 P.2d 655, certio­
rari denied 105 S.Ct. 1775, 470 U.S. 1059, 84 
I„Ed.2d 834.

Arizona scheme for imposition o f death penal­
ly is not unconstitutionally vague. State v. Je f­
fers (1983) 135 Ariz. 404, 661 P.2d 1105, certiora­
ri denied 104 S.Ct. 199. 464 U.S. 865, 78 L.Ed.2d
174.

This section allowing trial court to consider 
whether a murder was committed in an espe­
cially heinous, cruel or depraved manner as an 
aggravating circumstance is not unconstitution­
ally vague. State v. Zaragoza (1983) 135 Ariz. 
63, 659 P.2d 22, certiorari denied 103 S.Ct. 3097, 
462 U.S. 1124, 77 L.Ed.2d 1356.

This section is not unconstitutional on ground 
that it does not allow sentencing judge to consid­
er defendant’s mens rea at time o f crime as a 
mitigating circumstance in sentencing, in that 
subsection clearly allows defense or prosecution 
to offer and sentencing judge to consider any 
mitigating circumstance relevant to sentencing 
decision, including the defendant's mens rea, and 
at sentencing hearing, defendant raised and sen­
tencing judge considered question of defendant’s 
mens rea at time o f crime. Id.

This section, which only applies to first-degree  
murder, which sets out specific lists o f  aggravat­
ing and m itigating circumstances and requires 
court to consider any other relevant mitigating 
circumstances, which provides that, if there are 
both aggravating and mitigating circumstances, 
court m ust determine whether mitigating cir­
cumstances are sufficiently substantial to call 
for leniency and which has been interpreted as 
requiring court jo carefully consider all the com­
passionate or m itigating factors stem m ing from 
the diverse frailties o f humankind, provides con­
stitutionally adequate standards to guide sen ­
tencing discretion. State v. Grctzler (1983) 135 
Ariz. 42, 659 P.2d 1, certiorari denied 103 S.Ct. 
2444, 461 U.S. 971, 77 L.Ed.2d 1327, rehearing 
denied 104 S .C t 32, 463 U.S. 1236, 77 L,Ed.2d 
1452.

Death penalty statute (this section) does not 
violate due process despite contention that it 
allows arbitrary selection o f death penalty be­
cause there is no guidance provided as to what 
constitutes mitigating circumstance or how to 
balance aggravating factors against mitigating 
fn :tors. State v. Woratzeck (1982) 134 Ariz. 452, 
657 P.2d 865.

Death penalty sentencing procedure in Arizo­
na is constitutional. State v. Ortiz (1981) 131 
Ariz. 195, 639 P.2d 1020, certiorari denied 102 
S .C t 2259, 456 U.S. 984, 72 L.Ed.2d 863.

Due process in a death penalty sentencing  
hearing requires that prosecution disclose aggra­
vating circumstances state will seek to prove, 
disclose evidence state  will use, and make disclo­
sures sufficiently in advance of hearing that 
defendant will have a  reasonable opportunity to 
prepare rebuttal. Id.

Death penally statute, § 13-454 (repealed; 
sec, now, this section), was not unconstitutional, 
despite defendant's assertion that former statute  
was ex  post facto law, that prosecution was not 
required by former statute to prove totality o f  
aggravating circumstances outweighed totality 
of mitigating circumstances beyond reasonable 
doubt, and that former statute left imposition of 
death o f one-man judge rather than to jury. 
State v. Schad (1981) 129 Ariz. 557, 633 P.2d 366, 
certiorari denied 102 S.Ct. 1492, 455 U.S. 983, 71 
L.Ed.2d 693.

Defendant was not denied due process on 
grounds that the death penalty statute, § 13-454 
(repealed; now this section), improperly fixed 
burden o f proof because it required defendant to 
prove the existence o f  mitigating factors, but did 
not require prosecution to establish existence of 
aggravating circumstances beyond a reasonable 
doubt, in that facts which tend to show mitiga­
tion were peculiarly within the knowledge o f a 
defendant. State- v. Greenawalt (1981) 128 Ariz. 
150, 624 P.2d 828, certiorari denied 102 S.Ct. 364, 
454 U.S. 882, 70 L.Ed.2d 191.

Death penalty statute, § 13-454 (repealed; 
see, now, this section), is severable. Id.

Imposition o f  death penalty does not constitute  
cruel and unusual punishment in violation of 
U.S.C.A,Const. Amend. 8. Id.

Arizona's death penalty statute, § 13-454 (re­
numbered as this section), did not violate U.S.C. 
A.Const. Amend. 8. State v. Clark (1980) 126 
Ariz. 428, 616 P,2d 888, certiorari denied 101 
S.Ct. 796, 449 U.S. l567 , 66 L.Ed.2d 612.

State death penalty statute, § 13-454 (renum­
bered as this section), did not violate due process 
o f law by failing to o ffer  guidelines as to what 
m itigating circumstances could be considered 
and how they were to be weighed against statu­
tory aggravated circumstances. State v. Jordan 
(1980) 126 Ariz. 283, 614 P.2d 825, certiorari 
denied 101 S.Ct. 408, 449 U.S. 986, 66 L.Ed.2d 
251.

Death penalty statute, § 13-454 (repealed, see, 
now, this section), was not rendered unconstitu­
tional by fact that it provided for fixing the 
penalty by a judge rather than a jury. State v. 
Smith (1980) 125 Ariz. 412, 610 P.2d 46.

Death penalty statu te, A.R.S. § 13-454 (re­
pealed, see, now, this section) does not constitute 
cruel and unusual punishment. State v. Madsen
(1980) 125 Ariz. 346, 609 P.2d 1046, certiorari 
denied 101 S.Ct. 213, 449 U.S. 873, 66 L.Ed.2d 93.

A.R.S. § 13-454 (repealed, see, now, this sec­
tion) w as not violative o f  due process, though it 
was asserted that arbitrariness would result be­
cause courts were given no guidance as to what
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could lie considered in mitigation and no guid­
ance in balancing quantity or quality o f any 
m itigating factors against quantity or quality o f  
any aggravating factors. State v. Mata (1980) 
125 Ariz. 233, 609 P.2d 48, certiorari denied 101 
S.Ct. 338, 449 U.S. 938, 66 L.Ed.2d 161.

Imposition of the death penalty on a 
16-year-old is not necessarily an abuse of discre­
tion or cruel and unusual punishment. State v. 
Valencia (1979) 124 Ariz. 139, 602 P.2d 807, 
appeal after remand 132 Ariz. 248, 645 P.2d 239.

Except for subsec. F dealing with defendant’s 
right to show m itigating circumstances other 
than those statutorily enumerated, death penalty 
statute, § 13-454 (renumbered as this section), 
w as constitutional. State v. Carriger (1979) 123 
Ariz. 335, 599 P.2d 788, certiorari denied 100 
S.Ct. 741, 444 U.S. 1049, 62 L.Ed.2d 736.

Where defendant was sentenced pursuant to 
portions o f former § 13-454 [see, now, this sec­
tion] which was held unconstitutional, murder 
conviction w as remanded for resentencing. 
State v. Edwards (1979) 122 Ariz. 206, 594 P.2d 
72, reversed on other grounds 101 S.Ct. 1880, 
451 U.S. 477, 68 L.Ed.2d 378, rehearing denied 
101 S .C t 3128, 452 U.S. 973, 69 L.Ed.2d 984.

Allowing trial judge, not jury, to determine 
mitigating and aggravating circumstances is not 
a denial o f  defendant’s  right to trial by jury 
under U.S.C.A.Const Aint.id. C. State v. W at­
son (1978) 120 Ariz. 441, 586 P.2d 1253, certiorari 
denied 99 S .C t 1254, 440 U.S. 924, 59 L.Ed.2d 
478, appeal after remand 129 Ariz. 60, 628 P.2d 
943.

Constitutional provisions o f death penalty stat­
ute, § 13-454 (repealed; see, now, this section), 
were severable from unconstitutional provision 
limiting mitigating circumstances to be con­
sidered. Id.

Death penalty statute, § 13-454 (repealed: 
see, now, this section), insofar as it limited right 
o f defendant to show m itigating circumstances 
other than those enumerated in statute, was 
unconstitutional. Id.

Due process was not offended by requirement 
o f § 13-454 (repealed; see, now, this section) 
that defendant prove m itigating circumstances 
in order to reduce sentence from death to life  
imprisonment. Id.

2. Construction and application  
In death penalty case, only after concluding 

that defendant has proved by preponderance o f  
evidence certain mitigating circumstances m ust 
trial judge determine whether proven mitigating  
circumstances warrant leniency, and if trial 
judge concludes that proven m itigating circum­
stances warrant leniency, then he m ust impose 
life sentence, but if  trial judge concludes that 
proven mitigating circumstances do not warrant 
leniency then he must impose death sentence. 
State v. Rossi (1987) 154 Ariz. 245, 741 P.2d 
1223.

§ 13-703
N ote 1

Section 13-703 pertaining to sentence o f death 
or life imprisonment without possibility o f parole 
for 25 years applies only to first-degree murder 
convictions. State v. Meeker (1984) 143 Ariz. 
256, 693 P.2d 911.

Where circumstances o f sentencing made it 
unclear which death penalty statute defendant 
was sentenced under, and defendant faced same 
penalty and procedure under either statute, 
there was no constitutional defect in sentencing 
defendant under statute not yet in effect when 
he committed the crime. State v, Ortiz (1981) 
131 Ariz. 195, 639 P.2d 1020, certiorari denied 
102 S.Ct. 2259, 456 U.S. 984, 72 L.Ed.2d 863.

Defendant who knowingly created a grave risk 
o f death to three children o f murder victim when 
he tried to dispose o f victim’s  body by burning 
down house while children were inside was prop­
erly sentenced to death. Id.

In proceeding in which defendant was convict­
ed o f  first-degree murder and was sentenced to 
death, conducting aggravation-mitigation hear­
ing pursuant to both the death penalty statute, 
this section, which was in effect between Octo­
ber 1, 1978 and April 30, 1979, and two court 
decisions was proper, contrary to contention that 
application o f one o f  such decisions to statute  
resulted in creation o f  a judicially enacted penal-' 
ty. State v. Vickers (1981) 129 Ariz. 506, 633 
P.2d 315.

Death penalty statute, this section, required 
that sentencing hearir. „ special verdict and sen­
tencing be carried out by sam e judge who presid­
ed at trial. State v. McDaniel (1980) 127 Ariz. 
13, 617 P.2d 1129, appeal after remand 136 Ariz, 
188, 665 P.2d 70.

2.2. E ffective assistance o f  counsel
Where defendant was wrongly informed by his 

attorney that any incriminating statem ents he 
might make at sentencing hearing after his con­
viction o f first-degree murder would be admissi­
ble in any new trial, and defendant relied on 
such advice in failing to present any mitigating 
evidence, although state  intended to prove, and 
did prove, aggravating factor, defendant was 
denied effective assistance o f counsel amounting 
to fundamental error, and was entitled to new 
presentence investigation and hearing to deter­
mine whether death sentence was properly im­
posed. State v. Smith (1983) 136 Ariz. 273, 665 
P.2d 995.

2.3. Double jeopardy
Double jeopardy clause did not bar second 

capital sentencing o f  Arizona defendants based 
on the "especially heinous" aggravating circum­
stance where in reversing first conviction and 
remanding for retrial on other grounds the state  
Supreme Court held that trial judge erred in 
finding "pecuniary schem e” circumstance limited 
to contract killings and on remand the trial judge 
imposed death sentence based on that circum­
stance; trial judge's initial rejection o f "pecuni­
ary gain” aggravating circumstance was not an 
acquittal o f that circumstance and because re­
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viewing court did not find the evidence legally 
insufficient to justify imposition o f death penalty 
there was no death penalty "acquittal" by that 
court. Poland v. Arizona, Ariz. 1986, 106 S .C t 
1749, 476 U.S. 147, 90 L.Ed.2d 123.

Since Arizona capital sentencing proceedings 
ure comparable to a trial, double jeopardy clause  
nf U.S.C.A. Const. Amend. 5 prohibited Arizona 
from sentencing defendant to death after life 
sentence which he had initially received upon 
conviction o f felony-murder was se t aside on 
appeal, notwithstanding that sentence was im- 
[Kised by a judge or that in imposing the initial 
life sentence, which constituted an acquittal o f  
the death penalty, the trial court misconstrued 
the pecuniary gain aggravating circumstance as 
limited to killings for hire and as not applying to 
killings to rob. Arizona v. Itumsey (1984) 104 
S.Ct. 2305, 467 U.S. 203, 81 L.Ed.2d 164.

Double-jeopardy principles do not bar use of 
defendant’s prior conviction to enhance sentence  
by finding as an aggravating factor that defend­
ant had been previously convicted o f a felony 
involving use or threat o f  violence on another 
person. State v. Poland (1985) 144 Ariz. 388, 698 
P.2d 183, affirmed 106 S.Ct. 1749, 476 U.S. 147, 
90 L.Ed.2d 123.

Death sentence on retrial o f  murder conviction 
was not barred by double jeopardy, although 
appellate court, on appeal from prior conviction, 
heid that death penalty coulu not be bused solely 
upon the single aggravating circumstance found 
there because there was insufficient evidence to 
support it, since there w as no implied “acquittal" 
of the death penalty as defendant was sentenced  
to death at end o f first trial. State v. Poland
(1985) 144 Ariz. 388, 698 P.2d 183, affirmed 106 
S.Ct. 1749, 476 U.S. 147, 90 L.Ed.2d 123.

Special capital sentencing procedure, which in­
volved separate hearing and specific findings as 
to aggravating and mitigating circumstances 
and rendering of special verdict with respeei 
thereto, had nature o f trial, to which double 
jeopardy attached, and, hence, sentence o f life 
imprisonment necessarily acquitted defendant o f  
whatever w as required for imposition o f  death 
penalty, and, upon remand o f case for resentenc­
ing on murder charge, defendant could not con­
stitutionally be given death penalty. State v. 
Rumsey (1983) 136 Ariz. 166, 665 P.2d 48, a f­
firmed 104 S.Ct. 2305, 467 U.S. 203, 81 L.Ed.2d 
164.

2.5, L ife sentence  
There is no common-law doctrine that auto­

matically reduces a death sentence to life impris­
onment immediately upon the invalidation of a 
state’s death penalty law. Knapp v. Cardwell 
(C.A.1982) 667 F.2d 1253, certiorari denied 103 
S.Ct. 473, 459 U.S. 1055, 74 L.Ed.2d 621.

Invalidation of the previous Arizona sentenc­
ing procedure by W atson, in which the Arizona 
supreme court eliminated the restriction on cog- 
nizrble mitigating circumstances which it had 
previously engrafted onto § 13-454 (repealed;
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now this section), did not result, under Arizona 
law, in the acquisition o f  a fully matured right in 
each defendant to receive a life sentence. Id.

3. Death sentence— In general
State v, Jordan (1976) 114 Ariz. 452, 561 P.2d 

1224 [main volume) vacated 98 S.Ct. 3138, 438 
U.S. 911, 57 I,.Ed.2d 1157.

Imposition of death penalty upon conviction of 
first-degree murder, armed robbery, aggravated  
assault, and theft o f property with a value of 
more than SI.000 was based upon aggravating  
circumstances that defendant had previously 
been convicted of other felonies involving use or 
threat o f violence to other persons, that defend­
ant knowingly created a great, risk of death to 
another person, and that defendant committed 
offense as consideration for receipt, or an expec­
tation o f receipt, o f som ething o f  pecuniary val­
ue and was not excessive despite defendant's 
advanced age of 67 and evidence of mental im­
pairm ent State v. Nash (1985) 143 Ariz. 392, 
694 P.2d 222, certiorari denied 105 S.Ct. 2689, 
471 U.S. 1143, 86 L.Ed.2d 706.

Death penalty is not to be imposed for every 
case o f  first-degree murder but is reserved for 
cases where manner in which crime was commit­
ted raises it above the norm of first-degree mur­
ders. State v. Hensley (1984) 142 Ariz. 598, 691 
P.2d 689.

In order to impose sentence of death, trial 
judge must find existence of one or more aggra­
vating factors beyond a  reasonable doubt. State 
v. Hensley (1984) 142 Ariz. 598, 691 P.2d 689.

Where record provided substantial support for 
conclusion that defendant killed, attempted to 
kill, or intended to kill, he was properly sen ­
tenced under the death penalty statute,
§ 13-703. State v. Villafuerte (1984) 142 Ariz. 
323, 690 P.2d 42, certiorari denied 105 S.Ct. 1234, 
469 U.S. 1230, 84 L.Ed.2d 371.

When jury, having been .ostructed on felony­
murder, finds defendant guilty o f first-degree 
murder, trial court m ust find that defendant 
killed, attempted to kill, or intended to kill before 
it can impose death penalty. State v. Emery
(1984) 141 Ariz. 549, 688 P.2d 175.

Where it could not be determined whether 
defendant or his accomplice had actually killed 
victim, or whether defendant had intended such 
killing, defendant convicted o f first-degree mur­
der for his participation in criminal episode re­
sulting in killing could not be sentenced to death. 
State v. Emery' (1984) 141 Ariz. 549, 688 P.2d
175.

Defendant was not entitled to have his death 
sentence set aside under mandate of W ither­
spoon, since the jury in Arizona determines only 
guilt or innocence. State v. Fisher (1984) 141 
Ariz. 227, 686 P.2d 750, certiorari denied 105 
S.C t 548, 469 U.S. 1066, 83 L.Ed.2d 436.

Imposition of death penalty upon defendant, 
who had been convicted o f the murder o f his
73-year-old landlord, did not violate U.S.C.A.

§ 13-703
Note 3
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C on st Amend. 8 in light o f  finding by the trial 
court that defendant was the individual who 
actually committed the offense. State v. Fisher
(1984) 141 Ariz. 227, 686 P.2d 750, certiorari 
denied 105 S .C t 548, 469 U.S. 1066, 83 L.Ed.2d 
436.

Where jury may have found defendant guilty  
o f  first-degree murder based on a  felony-murder 
theory, trial court has to determine beyond a 
reasonable doubt prior to imposing death sen­
tence that defendant killed, attempted to kill, or 
intended to kill. State v. Kinkade (1984) 140 
Ariz. 91, 680 P.2d 801, appeal after  remand 147 
Ariz. 250, 709 P.2d 884.

Considering prior cases in which death penalty 
was imposed upon a finding of the sam e aggra­
vating circumstances and prior cases where 
death penalty was lessened to a  sentence o f  life 
imprisonment, death penalty was not dispropor­
tionate to penalties in prior cases, and thus pen­
alty was justified. State v. McCall (1983) 139 
Ariz. 147, 677 P.2d 920, certiorari denied 104 
S.C t 2670, 467 U.S. 1220, 81 L E d.2d 375.

Death sentence was not invalid because trial 
judge did not specifically find, in resentencing  
petitioner after remand, that petitioner intended 
to kill as long as it w as determined on appeal 
prior to remand that petitioner intended to kill. 
State v. Jordan (1983) 137 Ariz. 504, 672 P.2di n n  » *** * ...........

§ 13-703
N ote 3

locked him in trunk o f  car wherein victim died 
due to heat exhaustion or suffocation, defendant 
did in fact "kill’' victim, for purpose o f determin­
ing whether death sentence could be properly 
imposed. State v. McDaniel (1983) 136 Ariz. 188, 
665 P.2d 70.

Independent review o f  record demonstrated 
that murder was not committed in an especially  
cruel, heinous or depraved manner and that mur­
der was not committed in expectation o f  receipt 
or som ething o f pecuniary value; in addition, 
record demonstrated in mitigation that defend­
ant had no other convictions as adult and that 
defendant's capacity to appreciate wrongfulness 
o f his conduct or to conform his conduct to 
requirements o f  iaw was significantly impaired; 
therefore, defendant was improper!;' sentenced  
to death. State v. Graham (1983) 135 Ariz. 209, 
660 P.2d 460.

Trial court, on remand for resentencing in 
first-degree murder case, may take into account 
new interpretations o f  the death penalty statute  
occurring between the first and second sentenc­
ing. State v. Gretzler (1983) 135 Ariz. 42, 659 
P.2d 1, certiorari denied 103 S .C t 2444, 461 U.S. 
971, 77 L.Ed.2d 1327, rehearing denied 104 S.Ct.
32, 463 U.S. 1236, 77 L.Ed.2d 1452.

In first-degree murder case in which there
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..  . . v n ^ i c c  muruer case in wmcn there
TeirappelT after 'rem an d 'ld d lriz . 240, 697 P.2d " efre aESravaf in(? circumstances consisting of
323  defendant s  prior convictions for crimes pumsha-

l 1— '** * * ' ooniMi*.Neither federal Constitution nor Arizona su­
preme court require that imposition o f  death  
penalty precisely reflect composition o f  general 
population. State v. Richmond (1983) 136 Ariz. 
312, 666 P.2d 57, certiorari denied 104 S .C t 435, 
464 U.S. 986, 78 L.Ed.2d 367.

In firstd eg ree  murder prosecution, imposition 
o f  death penalty was not disproportionate to 
penalty imposed in similar cases, in which de­
fendants robbed and murdered their victims. 
State v. Richmond (1983) 136 Ariz. 312, 666 P.2d 
57, certiorari denied 104 S .C t 435, 464 U.S. 986, 
78 L.Ed.2d 367.

N o ex  post facto violation resulted from fact 
that defendant who was convicted o f  firstd e­
gree murder, was sentenced pursuant to this 
section which became effective subsequent to 
the time the offense was committed since the  
changes embodied in this section were both pro­
cedural and ameliorative. State v. Adamson 
(1983) 136 Ariz. 250, 665 P.2d 972, certiorari 
denied 104 S .C t 204, 464 U.S. 865, 78 L.Fd.2d 
178.

Where jury m ight have found defendant guilty  
o f  firstdegree  murder based on felony-murder 
theory, trial judge m ust determine beyond rea­
sonable doubt prior to imposing sentence o f  
death that defendant killed, attempted to kill, or 
intended to kill. State v. McDaniel (1983) 136 
Ariz. 188, 665 P.2d 70.

Where defendant with another, participated in 
robbery and beating o f  victim and bound victim's 
hands and legs, wrapped him in blankets, and

uio oy life imprisonment or death, *;;;
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tions for felonies involving use or threat o f  vio­
lence and commission o f  the murder offenses in 
expectation o f  receiving som ething o f  pecuniary 
value and in especially heinous, cruel or de­
praved manner and in which there were mitigat­
ing circumstances relating to fact that he had 
sign ificant partial mental impairment and that 
he had unhappy childhood, death sentence was 
not disproportionate to penalty imposed in sim­
ilar cases. Id.

On remand for resentencing in proceeding in 
which defendant had been convicted o f two 
counts o f first-degree murder and sentenced to 
death on basis o f certain aggravating circum­
stances, State w as justified in attem pting to 
establish two additional aggravating factors con­
sisting o f committing the offenses in expectation  
o f  receiving som ething o f pecuniary value and 
committing the o ffen ses in especially heinous, 
cruel or depraved manner, in view o f  fact that 
the law on both factors w as substantially clari­
fied after the original sentencing; giving consid­
eration to such factors on resentencing did not 
violate double jeopardy provision. Id.

Rule that death sentence cannot be executed if 
jury finding defendant guilty w as culled o f  ve­
niremen stating general objections to death pen­
alty or expressing conscientious or religious 
scruples against its imposition was inapplicable 
when defendant was sentenced to life imprison­
ment without possibility o f  parole for 25 years, 
not to death. State v. Thomas (1982) 133 Ariz. 
533, 652 P.2d 1380.
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IINAL CODE
Where indictment charging defendant with 

first-degree murder w as sufficient on its face to 
inform defendant not only o f crime of which he 
was charged, but o f sentence he was facing, 
state's failure to charge defendant under special 
statutory procedural provision, § 13—154 (re­
pealed; now this section) for sentencing in death 
penalty cases did rot constitute inadequate no­
tice that death sentence might be imposed. 
State v. Blazak (1982) 131 Ariz. 598, 643 P.‘2d 
694, certiorari denied 103 S.Ct. 184, 459 U.S. 882, 
74 L.Ed.2d 149.

Where shooting during course o f robbery was 
intentional and was done by defendant, imposi­
tion o f death penalty did constitute cruel and 
unusual punishment nor was sentence excessive  
or disproportionate to offense, despite assertion  
that imposition o f death penabv in felony-mur­
der cases constitutes cruel and unusual punish­
m ent Id.

As long as death penalty is not imposed in an 
a r b itr a l  and capricious manner, it is not uncon­
stitutional by federal or state  standards. Id.

Though a great risk o f  death w as not created 
to others, where bodies o f victims were in and 
around automobile which had been used by de­
fendant and his companions in an escape and, 
after abandonment o f vehicle, defendant and his 
companions left scene o f  homicides in another 
vehicle, imposition of death penalty was justified  
on gronrd that, hnmiridps wpi-p committed by 
defendant and his companions to secure a vehicle 
with which to continue their f lig h t State v. 
Tison (1981) 129 Ariz. 546, 633 P.2d 355, certiora­
ri denied 103 S.Ct. 180, 459 U.S. 882, 74 L.Ed.2d 
147, rehearing denied 103 S .C t 391, 459 U.S. 
1024, 74 L.Ed.2d 520.

Death penalty did not per se constitute cruel 
and unusual punishm ent State v. Vickers
(1981) 129 Ariz. 506, 633 P.‘2d 315.

Death penalty should be reserved only for the 
m ost aggravating circumstances, circumstances 
that are so shocking and repugnant that the 
murder standards above the norm o f  first-degree 
muruers, or the background of defendant sets 
him apart from the usual murderer. State v. 
Watson (1981) 129 Ariz, 60, 628 P.2d 943.

Death penalty was not mandated for defend­
ant convicted of first-degree murder, since the 
m itigating circumstances o f defendant’s model 
behavior in prison, his attem pts to further his 
education, his age (21) a t time o f  murder, the 
fact that victim shot first, and the fact that 
codefendant received a life sentence rather than 
death outweighed the two aggravating circum­
stances arising out o f defendant’s prior convic­
tion o f  robbery. IJ.

For purposes o f  death penalty statute,
§ 13-454 (renumbered as this section) evidence 
in homicide prosecution established aggravating  
circumstances warranting imposition o f death 
penalty and did not establish m itigating circum­
stances calling for leniency. State v. Clark 
(1980) 126 Ariz. 428, 616 P.2d 888, certiorari

c r im in a l  co d e

denied 101 S.Ct. 796, 449 U.S. 1067, 66 L.Ed.2d 
612.

In death penalty case, sentence was not to he 
executed as long as pending collateral proceed­
ings had not been finally decided adversely to 
defendant. State v. Jordan (1980) 126 Ariz. 283. 
614 P.2d 825, certiorari denied 101 S.Ct. 408, 449 
U.S. 986. 66 L.Ed.2d 251.

Sentence o f death is not per se  cruel and 
unusual punishment in violation o f Eighth and 
Fourteenth Amendments to United States Con­
stitution. Id.

Defendant, who had been sentenced to death, 
was entitled to resentencing based on challenge 
to constitutionality o f  Arizona death penalty 
statute, § 13-454 (renurhbered ...s this section). 
State v. Gretzler (1980) 126 Ariz. 60, 612 P.2d 
1023, appeal after remand 128 Ariz. 583, 627 
P.2d 1081, appeal after remand 135 Ariz. 42, 659 
P.2d 1, certiorari denied 103 S.Ct. 2444, 461 U.S. 
971, 77 L.Ed,2d 1327, rehearing denied 104 S.Ct. 
32, 463 U.S. 1236, 77 L.Ed.2d 1452.

Fact that death penalty w as not imposed on 
codefendant did not establish that death penalty 
imposed on defendant was freakishly imposed. 
State v. Steelm an (1980) 126 Ariz. 19, 612 P.2d 
475, certiorari denied 101 S.Ct. 287, 449 U.S. 913, 
66 L.Ed.2d 141.

Where records showed that defendant took 
active and deliberate part in killings, authorized 
imposition of death penalty even though there 
was evidence that would support felony-murder 
theory and prosecutor argued that theory to 
jury. Id.

Imposition o f death sentence for first-degree 
murder committed by defendant, who committed 
such offense in especially heinous, cruel or de­
praved manner and who had been convicted of 
another o ffen se punishable by life imprisonment 
or death, was not excessive in relation to penalty 
imposed in similar cases, considering both the 
crime and the defendant. State v. Mata (1980) 
125 Ariz. 233, 609 P.2d 48, certiorari denied 101 
S .C t 338, 449 U.S. 938, 66 L.Ed.2d 161.

Even if death penalty could not be imposed in 
felony-murder situation, such rule would not ap­
ply where defendant, convicted of first-degree 
murder, had shot his victim five times without 
aid of an accomplice, in that a felony-murder 
situation w as not p resen t State v. Arnett (1980) 
125 Ariz. 201, 608 P.2d 778.

Defendant who received death penalty for 
first-degree murder must be resentenced in light 
o f  recent United States Supreme Court decisions 
casting serious question on Arizona death penal­
ty statutes. State v. Steelman (1978) 120 Ariz. 
301, 585 P.2d 1213, appeal after remand 126 
Ariz. 19, 612 P.2d 475, certiorari denied 101 S .C t 
287, 449 U.S. 913, 66 L.Ed.2d 141.

3.1.   Prosecutorial discretion, death sen ­
tence

Fact that prosecutor has discretion in charging 
and deciding whether to ask for death penalty
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does not render imposition of capital sentences 
unconstitutionally arbitrary. State v. Gretzler 
(1980) 126 Ariz. 60. 612 P.2d 1023, tppeal afler  
remand 128 Ariz. 583, 627 P.2d 1081, appeal 
after remand 135 Ariz. 42, 659 P.2d 1, certiorari 
denied 103 S.Ct. 2444, 461 U.S. 971, 77 L.Ed.2d 
1327, rehearing denied 104 S.Ct. 32, 463 U.S. 
1236, 77 L.Ed.2d 1452.

In view of murder spree which resulted in 
defendant’s conviction, prosecutor’s decision to 
seek death penalty was not an abuse o f discre­
tion. Id.

3.15.  Intent, death sentence
Evidence that defendant helped accomplice 

bind victims, helped them to car and drove them 
to desert where they were murdered, and verbal­
ly encouraged accomplice in killing one victim, 
was sufficient to support finding that defendant 
intended to kill victims for purpose o f determin­
ing whether death penalty could be imposed. 
State v. Correll (1986) 148 Ariz. 468, 715 P.2d 
721.

Evidence w as insufficient to support finding 
that defendant intended to kill victim, and de­
fendant could not be sentenced to death on that 
murder count, where accomplice had dragged  
victim into bedroom after she w as bound and 
was last person to be seen with victim. State v. 
Correll (1986) 148 Ariz. 468, 715 P.2d 721.

For purposes o f  determining whether defend­
ant killed, attempted to kill, or intended to kill 
victim, in determining propriety o f death penal­
ty, "intended to kill” encompasses situation 
where defendant contemplated, anticipated, or 
intended that lethal force would or m ight be 
used or that life would or m ight be taken in 
accomplishing underlying felony. State v. Em­
ery (1984) 141 Ariz. 54,9, 688 P.2d 175.

In light o f insufficient evidence that defendant 
intended to kill victim who w as beaten and 
locked in trunk o f  car, sentence o f death for 
first-degree murder could not stand, and sen­
tence o f life imprisonment without possibility o f  
parole for 25 years was warranted, even though 
offense had been committed in especially hei­
nous, cruel, or depraved manner. State v. 
McDaniel (1983) 136 Ariz. 188, 865 P.2d 70.

3.2.   Resentencing, death sentence
Where defendant who w as resentenced 

presented no evidence that sentencing judge en­
tertained actual bias or prejudice against him, 
defendant failed to show prejudice or deprivation 
o f due process. State v. Richmond (1983) 136 
Ariz. 312, 666 P.2d 57, certiorari denied 104 S .C t 
435, 464 U.S. 986, 73 L.Ed.2d 367.

In resentencing defendant, convicted o f  first­
degree murder, trial court did not err in failing 
to find his improved conduct and character to be 
mitigating circumstance; though it would have 
been arbitrary decision had court refused to 
consider the evidence, it was sufficient that 
court did consider the evidence but found it 
unpersuasive. State v. Richmond (1983) 136

Ariz. 312, 666 ?.2d 57, certiorari denied 104 S .C t 
435, 464 U.S. 986, 78 L.Ed.2d 367.

Resentencing defendant was not violation of 
ex post facto prohibitions, double jeopardy prohi­
bitions, or o f due process and separation of 
powers requirements. State v. Richmond (1983) 
136 Ariz. 312, 666 P.2d 57, certiorari denied 104 
S.Ct. 435, 464 U.S. 986, 78 L.Ed.2d 367.

Defendant was not prejudiced by six-year de­
lay in resentencing where such delay resulted in 
defendant having opportunity to present addi­
tional evidence as negation o f sentence, and sen­
tence he received at resentencing was no harsher 
than original sentence. State v. Richmond (1983) 
136 Ariz. 312, 666 P.2d 57, certiorari denied 104 
S.Ct. 435, 464 U .S .'986, 73 L.Ed.2d 367.

Six-year delay in resentencing of defendant 
did not deprive defendant o f  constitutional right 
to speedy trial, in that right to speedy trial does 
not extend to sentencing, State v. Richmond 
(1983) 136 Ariz. 312, 666 P.2d 57, certiorari de­
nied 104 S.Ct. 435, 464 U.S. 986, 78 L.Ed.Ld 367.

Trial court's resentencing o f defendant did not 
deny defendant his alleged constitutional right to 
have jury decide presence o f aggravating or 
mitigating circumstances. State v. Richmond 
(1983) 136 Ariz. 312, 666 P.2d 57, certiorari de­
nied 104 S .C t 435, 464 U.S. 986, 78 L.Ed.2d 367.

Where suprem e court struck down three of 
four aggravating circumstances found by trial 
court in sentencing defendant after his convic­
tion of first-degree murder and other crimes, and 
trial court had indicated that there were mitigat­
ing circumstances but they were not sufficiently 
substantial to call for leniency, case was proper- 
ly remanded to trial court for resentencing. 
State v. Gillies (1983) 135 Ariz. 500, 662 P.2d 
1007, appeal after remand 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S.Ct. 1775, 470 
U.S. 1059. 84 L.Ed.2d 834.

Reimposition o f  death sentence after defend­
ant's murder case had been remanded for resen­
tencing did not violate due process clause, e x . 
post facto clause, double jeopardy guarantee, 
prohibition against judicially created penalties or 
guarantee o f republican form o f government and 
separation o f powers. State v. Jeffers (1983) ■ 
135 Ariz. 404, 661 P.2d 1105, certiorari denied 
104 S.Ct. 199, 464 U.S. 865, 78 L.Ed.2d 174 .:

There w as no error in imposing death penalty 
on defendant after his case was remanded for 
resentencing where defendant did not receive . 
harsher sentence than he received in original 
sentencing. Id. , .

In proceeding in which defendant had been . 
convicted o f first-degree murder and was sen-., 
tented to death, resentencing defendant to 
death, under certain state Supreme Court ded- ■ 
sion, did not violate double jeopardy prohibition. '■} 
State v. Gretzler (1983) 135 Ariz. 42, 659 P.2d 1,' 
certiorari denied 103 S.Ct. 2444, 461 U.S. 971,77 ■; 
L.Ed.2d 1327, rehearing denied 104 S.Ct. 32, 463.. 
U.S. 1236. 77 L.Ed.2d 1452. |'q>
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In proceeding in which defendant was convict­
ed o f first-degree murder and was sentenced to 
death, resentencing defendant to death, under 
certain state  Supreme Court decision, did not 
violate ex post facto laws. Id.

In proceeding in which defendant had been 
convicted o f first-degree murder and was sen­
tenced to death, resentencing defendant to 
death, under certain state  Supreme Court deci­
sion, did not constitute judicially created |>enalty 
in violation o f due process and separation of  
low ers. Id.

3.3.  Stipu lations, death sentence
Where issue involves imposition o f the death 

penalty, a stipulation should not be given any 
broader e ffec t than that which the record clearly 
establishes was intended and discussed by the 
parties; intended e ffec t o f stipulation should not 
he broadened by technical application o f a sta t­
ute when defendant and his counsel evidently 
failed to foresee such a result. State v. Hensley
(1983) 137 Ariz. 80, 669 P.2d 58.

3.35.  Felony murder, death sentence
Court properly made requisite finding that 

defendant participated in actual killing o f  victim  
and intended to kill him prior to imposition o f  
death penalty. State v. LaGrand (1987) 153 Ariz. 
21, 734 P.2d 563, certiorari denied 108 S .C t 207, 
98 L.Ed.2d 158.

Where trial court made specific findings that 
defendant and codefendant discussed killing v.o- 
tim, that killing commenced when defendant be­
gan strangling victim, and that defendant held 
victim while she was being stabbed, there was a 
clear finding that defendant both killed and in­
tended to kill, and thus imposition o f death pen­
alty was not precluded under rule placing limits 
on imposition o f death penalty based on felony­
murder theory. State v. Smith (1983) 138 Ariz. 
79, 673 P.2d 17, certiorari denied 104 S.Ct. 1429, 
465 U.S. 1074, 79 L.Ed.2d 753.

Where trial court made specific findings that 
defendant and codefendant discussed killing vic­
tim, that killing commenced when defendant be­
gan strangling victim, and that defendant held 
victim while she was being stabbed, there was a 
clear finding that defendant both killed and in­
tended to kill, and thus imposition of death pen­
alty w as not precluded under rule placing limits 
on imposition o f death penalty based on accom­
plice theory. State v. Smith (1983) 138 Ariz. 79, 
673 P.2d 17, certiorari denied 104 S .C t 1429, 465 
U.S. 1074, 79 L.Ed.2d 753.

3.4.  A ccom plices, death sentence
Imposition o f death penalty w as proper where 

defendant killed, attempted to kill or intended to 
kill, even though defendant had accomplices. 
State v. Hooper (1985) 145 Ariz. 538, 703 P.2d 
482, certiorari denied 106 S .C t 834, 474 U.S. 
1073, 88 LEd.2d 805.

Where trial court made specific findings that 
defendant ami codefendant discussed killing vic­
tim, that killing commenced when defendant be­
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gan strangling victim, and that defendant held 
victim while she was being stabbed, there was a 
clear finding that defendant both killed and in­
tended to kill, and thus imposition o f  death pen­
alty was not precluded under rule placing limits 
on imposition of death penalty based on felony­
murder theory. State v. Smith (1983) 138 Ariz. 
79, 673 P.2d 17, certiorari denied 104 S.Ct. 1429, 
465 U.S. 1074, 79 l.E d .2d  753.

Where trial court made specific findings that 
defendant and codefendant discussed killing vic­
tim, that killing commenced when defendant be­
gan strangling victim, and that defendant held 
victim while she was being stabbed, there was a 
clear finding that defendant both killed and in­
tended to kill, and thus imposition of death pen­
ally  was not precluded under rule placing limits 
on imposition o f death penalty based on accom­
plice theory. State v. Smith (1983) 138 Ariz. 79, 
673 P.2d 17, certiorari denied 104 S.Ct. 1429, 465 
U.S. 1074, 79 L.Ed.2d 753.

3.5. ------  Notice o f  denth sentence
Implication that imposition of death penalty

was possible was clear from record and was 
clear to defendant, though trial judge did not 
clearly state that defendant's admitting prior 
convictions of aggravated assault, assault with 
intent to commit rape, assault with deadly weap­
on, armed burglary, and lewd and lascivious acts 
could result in imposition o f death penalty for 
defendant’s  conviction o f firstdegree murder, 
where trial judge had discussed death penalty in 
defendant's presence. State v. Castaneda (1986) 
150 Ariz. 382, 724 P.2d 1.

Defendant had adequate o f possibility o f  death 
penalty by virtue o f being charged under 
§ 13-453 (repealed, see, now, § 13-701 e t  seq.) 
providing for life imprisonment or death as pen­
alties for first-degree murder. State v. Sm>’.h 
(1980) 125 Ariz. 412, 610 P.2J 46.

3.6.

§ 13-703
Note 3.7

sen- Reduction o f  sentence, acath
tence

Contrary to findings o f  trial court, first-degree 
murder o f defendant's w ife was not committed 
in any especially depraved manner nor was crime 
committed with expectation o f  financial gain; 
thus, defendant's sentence would be reduced 
from death to life imprisonment without possibil­
ity o f parole for 25 years. State v. Madsen
(1980) 125 Ariz. 346, 609 P.2d 1046, certiorari 
denied 101 S.Ct. 213, 449 U.S. 873, 66 L.Ed.2d 93.

3.7.  Proportionality, death sentence
Death penalty for brutal murders o f two chil­

dren was not excessive or disproportionate. 
State v. Wallace (1986) 151 Ariz. 362, 728 P.2d 
232.

Imposition o f death penalty on defendant con­
victed o f  murdering 12-year-old boy after having 
kidnapped and sexually abused him was not ex­
cessive or disproportionate to penalty imposed in 
similar cases; circumstances of murder indicated 
it was above norm of first-degree murders and 
that defendant was above norm o f first-degree

171



murderers. State v. Castaneda (1986) 150 Ariz. 
382, 724 P.2d 1.

Death sentence for murders was not excessive  
or disproportionate to penalty imposed in similar 
cases, though defendant did not actually kill 
victims, where there were no sufficient mitigat­
ing circumstances calling for leniency and mur­
ders were committed in cruel, heinous and de­
praved manner, and for pecuniary gain, and de­
fendant had prior convictions for crimes involv­
ing violence. State v. Correll (1986) 148 Ariz. 
468, 7 '5  P.2d 721.

Imposition of death sentence upon conviction 
for first-degree murder was not disproportionate 
to penalty imposed in similar cases where de­
fendant had three previous convictions involving 
dangerous crimes, he was on parole a t time o f  
killing, killing, while not "cruel” as that word is 
used in death penalty statute, was cold, deliber­
ate, and intentionally committed to gain access 
to cash drawer in convenience store, and defend­
ant could have abandoned robbery attempt, but 
chose to complete it  by killing. State v. Smith
(1985) 146 Ariz. 491, 707 P.2d 289.

Defendant was not entitled to mitigation o f  
sentence for first-degree murder due to any dis­
parate treatment o f  codefendant where code­
fendant w as significantly less culpable than de­
fendant due to his age, first offender status, 
genuine remorse, and less active role in the 
commission o f  crime. State ■/. Gerlaugh (1985) 
144 Ariz. 449, 698 P.2d 694.

Imposition of death sentence upon defendant 
found to have committed two murders for pecu­
niary gain without m itigating factors sufficient­
ly substantial to call for leniency was proportion­
ate to sentences imposed in state upon other 
defendants who committed murders having sim ­
ilar degree o f aggravation. State v. Poland
(1985) 144 Ariz. 412, 698 F.2d 207, affirmed 106 
S.Ct. 1749, 476 U.S. 147, 90 L.Ed.2d 123.

Imposition of death penalty in prosecution 
arising from fatal injuries which occurred in 
course of armed robbery w as not so dispropor­
tionate to penalties imposed in prior cases as to 
require reversal. S tate v. Nash (1985) 143 Ariz. 
392, 694 P.2d 222, certiorari denied 105 S.Ct. 
2689, 471 U.S. 7143, 86 L.Ed.2d 706.

Sentence o f  death for defendant who mur­
dered three individuals in course o f robbery o f  a 
bar was not disproportionate to penalty imposed 
in similar cases, considering both the crime and 
the defendant State v. H ensley (1984) 142 Ariz. 
598, 691 P.2d 689.

Where codefendant was sentenced to life im­
prisonment, and defendant received death sen ­
tence, question w as not whether codefendant 
should have been executed, but whether execu­
tion of defendant w as lawful and appropriate. 
State v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S .C t 1775, 84 L.Ed.2d 834.

Codefendant's sentence to life imprisonment 
w as not m itigating factor in relation to death 
penalty for murder, where any resulting inequity

§ 13-703
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between codefendant’s  sentence and defendant1* 
death sentence was consequence induced by plea 
bargaining system . State v. Gillies (1984) 142 
Ariz. 564, 691 P.2d 655, certiorari denied 105 
S .C t 1775, 84 L.Ed.2d 834.

Defendant’s death sentence w as neither dis­
proportionate nor excessive as compared to sen­
tences o f similarly situated defendants, where, 
although Supreme Court did not know whether 
defendant or codefendant wielded rock that 
killed victim, who had been kidnapped and raped, 
it was certain that defendant intended victim's 
death and aided in her burial. State v. Gillies
(1984) 142 Ariz. 564, 691 P.2d 655, certiorari 
denied 105 S .C t 1775, 84 L.Ed.2d 834.

Defendant’s  death sentence was proportionate 
to sentences imposed on other defend.-ms for 
murders committed in a similar manner. State 
v. Villafuerte (1984) 142 Ariz. 323. 690 P.2d 42, 
certiorari denied 105 S.Ct. 1234, 469 U.S. 1230, 
84 L.Ed.2d 371.

Death penally for first-degree murder was 
proportional to the crime, where the murder was 
committed in the expectation o f  the receipt of 
something o f  pecuniary value and defendant had 
previously been convicted o f kidnapping, and 
where those two aggravating circumstances out­
weighed the evidence presented in mitigation. 
State v. Smith (1984) 141 Ariz. 510, 687 P.2d 
1265,

Imposition o f  death penalty on defendant con­
victed of first-degree murder was not dispropor­
tionate in light o f finding of aggravating circum­
stances of defendant’s  conviction for prior crime 
for which sentence o f  death was imposable, de­
fendant's prior conviction of felony involving use  
or threat o f violence on another person, commis­
sion o f murder in expectation o f pecuniary gain, 
and commission of murder in especially heinous, 
cruel, or depraved manner. State v. Harding
(1984) 141 Ariz. 492, 687 P.2d 1247.

In conviction for murder of sheriff's deputy, 
death sentence was proportional to penalties in 
other cases where officer was sh ot several times 
by defendant, a t close range, nearly severing  
officer's left arm, defendant shot even after 
officer was disabled, and then left officer, who 
was conscious for 30 minutes after the attack, to 
bleed to death. State v. Chaney (1984) 141 Ariz. 
295, 686 P.2d 1265.

Imposition o f the death penalty upon defend­
ant, who was convicted o f first-degree m u -’T  in 
regard to the killing o f  defendant’s 7r -..-old 
landlady in order that defendant could retain 
approximately $500 in rent money he had collect­
ed for landlady, was not disproportionate to im­
position o f the death penalty in prior cases in the 
State. State v. Fisher (1984) 141 Ariz. 227, 686 
P.2d 750, certiorari denied 105 S .C t 548, 469 U.S. 
1066, 83 L.Ed.2d 436.

Death penalty imposed upon defendant who 
participated in beating victim with fists, board 
and rocks for an extended period of tim e until 
victim expired, then threw victim's body down a
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mine shaft, was not disproportionate to penalty 
imposed in similar cases. State v. James (1984) 
14 1 Ariz. 141, 685 P.2d 1293, certiorari denied 
105 S .C t 3‘J8, 469 U.S. 990, 83 L.Ed.2d 332.

Imposition o f death penalty upon defendant 
who, along with another assailant, beat victim, 
held gun on victim while victim was driving to 
mine shaft, beat victim with rocks, a board, and 
then with more rocks, then threw victim’s body 
down mine shaft, was not disproportionate to 
penalty imposed in similar cases. State v. Lib­
berton (1984) 141 Ariz. 132, 685 P.2d 1284.

That State’s witness received immunity in re­
turn for her testimony against defendant did not 
create a disproportionate result so  as to preclude 
imposition of death sentence on defendant for 
murder, as codefendant received same sentence  
received by defendant. State v. Lambright 
(1983) 138 Ariz. 63, 673 P.2d 1.

Death sentence received by defendant was 
proportional to disposition of persons involved in 
crimes involving sam e aggravating circum­
stance, that murder was committed in an espe­
cially heinous, cruel or depraved manner, and 
was not disproportionate to other cases in which 
it was held that leniency was appropriate in light 
of the more compelling m itigating circumstances 
than were present in instant case. State v. 
Lambright (1983) 138 Ariz. 63, 673 P.2d 1.

While disposition o f other persons involved in 
crime is an important factor in determining pro­
portionality o f capital sentence, court m ust also 
consider propriety o f  sentence in relation to dis­
position o f persons involved in other similar 
crimes. State v. Lambright (1983) 138 Ariz. 63, 
673 P.2d 1.

Favorable treatm ent accorded to an accom­
plice can, under certain circumstances, be given  
weight in considering proportionality o f  capital 
sentence. State v. Lambright (1983) 138 Ariz. 
63, 673 P.2d 1.

3.8.  Sufficiency o f  evidence, proportion­
ality, death sentence  

Fact that neither o f the codefendants received 
the death penalty was insufficient to establish  
that defendant's sentence was disproportionate 
by reason of racial animus or otherwise, given  
fact that it was defendant, not codefendants, 
who did the actual killing and that it was defend­
ant who strangled ar.d stabbed victim. State v. 
Clabourne (1984) 142 Ariz. 335, 690 P.2d 54.

4. Aggravating or m itigating circum stances—  
In general

State v. Knapp (1977) 114 Ariz. 531, 562 P.2d 
704, certiorari denied 98 S.Ct. 1458 (main vol­
ume] 435 U.S. 908, 55 L.Ed.2d 500.

For purposes o f imposing death penalty under 
Arizona law based on aggravating factor that 
murder was committed in especially cruel, hei­
nous and depraved manner, it w as sufficient that 
defendant could reasonably foresee that there 
was substantial likelihood that victim would su f­
fer. Adamson v. Ricketts, C.A.9 (Ariz.) 1985,
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758 F.2d 441, on rehearing 789 F.2d 722, re­
versed 107 S.Ct. 2680, 97 L.Ed.'2d 1 granted 107 
S.Ct. 62, 93 L.Ed.2d 21.

A Watson resentencing hearing at which any 
evidence of both aggravating and m itigating cir­
cumstances is received would not violate appel­
lants’ constitutional rights, even i f  the evidence 
developed or w as discovered after  the original 
sentencing hearing or was not introduced there 
for som e other reason. Knapp v. Cardwell (C.A.
1982) 667 F.2d 1253, certiorari denied 103 S.Ct. 
473, 459 U.S. 1055, 74 L.Ed.2d 621.

Victim’s suffering severe mental anguish  
throughout course o f offenses prior to his death 
and victim's young age, slight build, and his 
being at mercy o f defendant with no reasonable 
opportunity to defend himself w ere not specifi­
cally provided for as aggravating circumstances 
in death penalty statute and, therefore, such 
findings should not have been made in determin­
ing whether to impose death penalty. State v. 
Castaneda (1986) 150 Ariz. 382, 724 P.2d 1.

Defendant's opposition to death penalty and 
contention that death penalty w as immoral was 
not m itigating circumstance sufficiently substan­
tial to outweigh aggravating circumstances. 
State v. Hooper (1985) 145 Ariz. 538, 703 P.2d 
482, certiorari denied 106 S.Ct. 834, 474 U.S. 
1073, 88 L.Ed.2d 805.

Felony-murder instruction cannot be m itigat­
ing factor in considering death penaity if  there is 
no doubt as to defendant’s intention to kill. 
State v. Gillies (1984) 142 Ariz, 564, 691 P.2d 655, 
certiorari denied 105 S.Ct. 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

While trial judge cannot assign  numerical 
equivalents to such factors as cruelty or duress 
in his consideration of aggravating and mitigat­
ing circumstances, this does not mean that he is 
given unbridled discretion in imposition o f death 
penalty. State v. Gillies (1984) 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S.Ct. 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.

Felony-murder instruction w as m.* mitigating 
factor with respect to death penalty, where there 
was no doubt about defendant’s  intention to kill 
victim. State v. Gillies (1984) 142 Ariz. 564, 691 
P.2d 655, certiorari denied 103 S  CL 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.

A fter defendant’s conviction for first-degree 
murder, trial court considered all possible miti­
gating circumstances in sentencing defendant to 
death where it considered each mitigating cir­
cumstance enumerated in this section and con­
sidered all testimony and evidence received with 
regard to all aspects o f defendant’s character, 
propensities, record, and circumstances o f  of­
fense and concluded that there were no mitigat­
ing circumstances sufficient to call for leniency, 
although defendant claimed lack o f harm to oth­
er victims, his family background, and fact that 
accomplice received a lesser sentence as mitigat­
ing factors. State v. Chaney (1984) 141 Ariz. 
295, 686 P.2d 1265.
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Trial court did not fail to fulfill its duty to 
consider all m itigating factcrs presented by de­
fendant, convicted o f  murder in the first degree, 
even though trial court did not specifically ad­
dress those circum stances proffered by defend­
ant which were not explicitly enumerated by this 
section. State v. Fisher (1981) 141 Ariz. 227, 686 
P.2d 750, certiorari denied 105 S.Ct. 548, 469 U.S. 
1066, 83 L.Ed.2d 436.

Provision o f t.Vs section requiring a trial court 
to set forth its findings concerning mitigating 
circumstances surrounding a killing does not re­
quire a trial court to se t  forth findings concern­
ing mitigating circum stances offered by a de­
fendant that are not explicitly enumerated by 
statute. State v. Fisher (1984) 141 Ariz. 227, 686 
P.2d 750, certiorari denied 105 S.Ct. 548, 469 U.S. 
1066, 83 L.Ed.2d 436.

When a defendant is being sentenced for first­
degree murder, sentencing court must consider, 
in addition to statutory m itigating circumstanc­
es, any aspect o f defendant’s character or record 
and any circumstance o f  the o ffen se relevant to 
determining whether a sentence less than death 
might be appropriate. State v. McCall (1983) 139 
Ariz. 147, 677 P.2d 920, certiorari denied 104 
S.Ct. 2670, 467 U.S 1220, 81 L.Ed.2d 375.

With regard to defendant's contention that 
testimony used to establish agg~avating circum­
stances was contrrdictory, and that such contra­
dictions should be considered a  mitigating cir­
cumstance, quality o f  evidence a t defendant’s  
trial was a proper consideration for sentencing 
court and for Supreme Court on review, but such 
mitigation evidence w as not sufficiently substan­
tial to outweigh existing aggravating circum­
stances. State v. McCall (1983) 139 Ariz. 147, 
677 P.2d 920, certiorari denied 104 S.Ct. 2670, 
467 U.S. 1220, 81 L.Ed.2d 375.

Elimination o f one aggravating factor found 
by trial court does not mandate a remand to the 
trial court for resentencing. State v. -McCall 
.983) 139 Ariz. 147, 677 P.2d 920, certiorari 

denied 104 S.Ct. 2670, 467 U.S. 1220, 81 L.Ed.2d 
375.

Death penalty w as properly imposed, as vic­
tim’s suffering o f  great m ental anguish and 
physical pain prior to her death established cru 
elty for purposes o f  statutory aggravating cir­
cumstance, and as mitigation that defendant had 
low intelligence, lack o f  prior record o f serious 
crime, evidence su ggestin g  remorse, his favor­
able adjustment to new  marital and parental 
responsibility, and that State’s key w itness, who 
participated in crime, was granted immunity 
from prosecution, w as not sufficiently substan­
tial to call for leniency in light o f the extreme 
cruelty and brutality o f  the crime. State v. 
Smith (1983) 138 Ariz. 79, 673 P.2d 17, certiorari 
denied 104 S.Ct. 1429, 465 U.S. 1074, 79 LEd.2d  
753.

On remand for resentencing, the trial court 
should not have found aggravating circumstanc­
es that were not proved by State a t first sentenc-
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ing and, hence, should not have found that the 
murder was especially heinous, cruel, or de­
praved, but since the State w as justified in its 
attempt to es< blish an additional aggravating  
effect as to which the law had been substantially 
clarified since the time o f the original sentenc­
ing, the trial court was not precluded from find­
ing that the murder was committed for pecuni­
ary gain. S tate v. Jordan (1983) 137 Ariz. 504, 
672 P.2d 169, appeal after remand 144 Ariz. 240, 
697 P.2d 323.

Finding o f  the trial judge in resentencing peti­
tioner that no mitigating circum stances existed  
to preclude imposition o f the death penalty was 
not factually wrong and was not a violation of 
the petitioner’s rights under U.S.C.A. C onst 
Amends. 8 and 14. State v. Jordan (1983) 137 
Ariz. 504, 672 P.2d 169, appeal after remand 144 
Ariz. 240, 697 P.2d 323.

Independent review of death sentence case 
demonstrated no mitigating circum stances suffi­
ciently substantial to call for leniency in imposi­
tion o f sentence. State v. Harding (1983) 137 
Ariz. 278, 670 P.2d 383, certiorari denied 104 
S.C t 1017, 465 U.S. 1013, 79 L.Ed.2d 246.

Presence o f  any one o f elem ents o f cruelty, 
heinousness, or depravity is sufficient to consti­
tute aggravating circumstance under provision 
of this section making it aggravating circum­
stance to com mit offense in especially heinous, 
cruel or depraved manner. State v. Richmond
(1983) 136 Ariz. 312, 666 P.2d 57, certiorari de­
nied 104 S .C t 435, 464 U.S. 986, 78 L.Ed.2d 367.

When defendant is being sentenced for first­
degree murder, sentencer m ust consider, as miti­
gating circumstance, any aspect o f  defendant’s 
character or record and any circumstance of  
offense relevant in determining whether sen­
tence less severe than death is appropriate, and 
sentencer m ay not refuse to consider, as matter 
o f law, relevant evidence presented in mitigation; 
reason for such requirement is to ensure that 
death penalty is not imposed in spite o f factors 
that may call for less severe penalty. State v. 
McMurtrey (1983) 136 Ariz. 93, 664 P.2d 637, 
certiorari denied 104 S .C t 180, 464 U.S. 858, 78 
L.Ed.2d 161, and appeal after remand 143 Ariz. 
71, 691 P.2d 1099, appeal after  remand 151 Ariz. 
105, 726 P.2d 202, certiorari denied 107 S.Ct. 
1359, 94 L.Ed.2d 530.

In sentencing defendant after conviction of  
first-degree murder, trial court is not required to 
find a m itigating circumstance, nor is it required 
to make statem ent that none has been found; 
court m u st however, consider evidence present­
ed as to m itigating circumstances. State v. 
McMurtrey (1983) 136 Ariz. 93, 664 P.2d 637, 
certiorari denied 104 S.Ct. 180, 464 U.S. 858, 78 
L.Ed.2d 161, and appeal after remand 143 Ariz. 
71, 691 P.2d 1099, appeal after remand 151 Ariz. 
105, 72C P.2d 202, certiorari denied 107 S .C t  
1359, 94 L.Ed,2d 530.

Where defendant’s accomplice received life im­
prisonment in exchange for pleading guilty to
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first-degree murder, and defendant was also ap­
proached concerning similar plea bargain, but 
chose instead to exercise his right to trial, fact of 
accomplice’3 life sentence was not to be con­
sidered m itigating circumstance in sentencing  
defendant or in consideration of death penalty, 
as any resulting inequity between two sentences 
was consequence induced by plea-bargaining sy s ­
tem. State v. Gillies (1983) 135 Ariz. 500, 662 
I’ 2d 1007, appeal after remand 112 Ariz. 564, 
691 P.2d 655, certiorari denied 105 S.Ct. 1775, 
470 U.S. 1059, 84 L.Ed.2d 834.

Where defendant actively participated in 
events leading to  death o f victim, was present at 
all times during murder, did nothing to interfere, 
handed his accomplice rock which was used to 
strike victim, and helped bury unconscious victim  
with rocks, defendant’s participation in murder 
was substantial and intentional, and death penal­
ty could properly be imposed, even though jury 
had been instructed on both premeditation and 
felony-murder and had returned verdict o f  guilty  
o f first-degree murder without specifying under 
which theory defendant had been found guilty. 
State v. Gillies (1983) 135 Ariz. 500, 662 P.2d 
1007, appeal after remand 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S.Ct. 1775, 470 
U.S. 1059, 84 LEd.2d 834.

In first-degree '"urder case, trial court had 
medical testim ony concerning information given  
to defense psychiatrist while defendant was un­
der influence o f sodium amytal and evidence 
including defendant's own testimony along with 
defendant’s prior conviction for forgery intro­
duced for impeachment purposes and trial court 
considered p H evidence presented at trial and at 
posttrial hearings to properly find that no miti­
gating factors sufficiently substantial to call for 
leniency. State v. Jeffers (1983) 135 Ariz. 404, 
661 P.2d 1105, certiorari denied 104 S.Ct. 199, 
464 U.S. 865, 78 L.Ed.2d 174.

M itigating circumstances, including fact de­
fendant was only 19 years o f age, did not out­
weigh aggravating factors that homicide was 
committed in expectation o f  receipt o f som ething 
o f value and w as committed in an especially 
heinous, cruel and depraved manner, so that 
imposition o f  death penalty was proper. State v. 
Gerlaugh (1983) 135 Ariz. 89, 659 P.2d 642.

D efendant convicted o f first-degree murder 
properly received death penalty since two aggra­
vating circum stances were present, namely, that 
defendant had previously been convicted o f two  
felonies involving use or threat o f violence on 
another and he committed instant murder in a 
heinous and depraved manner, and no mitigating 
factors were presen t State v. Zaragoza (1983) 
135 Ariz. 63, 659 P.2d 22. certiorari denied 103 
S.Ct. 3097, 462 U.S. 1124, 77 L.Ed.2d 1356.

Since it would be reasonable to conclude, in 
absence o f  any evidence to contrary, that one 
who beats a 78-year-old woman and then leaves 
her bleeding in an alley intended to kill or knew  
with substantial certainty that his action would 
cause death, the giving of felony murder instruc­

CRIM INAL CODE

tion was not relevant in determining whether 
defendant should receive a death sentence and 
therefore was not a m itigating circumstance. 
Id.

Aggravating circumstances, consisting of fact 
that defendant, who was convicted o f two counts 
o f first-degree murder, had prior convictions for 
crime punishable by life imprisonment or death 
and prior convictions for felonies involving use 
or threat o f violence, were sufficiently grave to 
support a death penalty. State v. Gretzler (1983) 
135 Ariz. 42, 659 P.2d 1, certiorari denied 103 
S .C t 2444, 461 U.S. 971, 77 L.Ed.2d 1327, rehear­
ing denied 104 S.Ct. 32, 463 U.S. 1236, 77 L.Ed. 
2d 1452.

In proceeding in which defendant w as convict­
ed of first-degree murder and sentenced to 
death, aggravating circumstances consisting o f  
prior convictions for crimes punishable by life  
imprisonment or death, prior convictions for felo­
nies involving use or threat o f  violence, commis­
sion o f offenses in expectation o f  receiving 
something o f pecuniary value and their commis­
sion in especially heinous, cruel or depraved 
manner were not outweighed by mitigating 
factors relating to fact that he had significant 
partial mental impairment and that he had un­
happy childhood in which his father was very 
demanding of achievement and gave defendant 
little approval or encom agem ent. Id.

A t punishment or sentencing stage, defend- 
ant’s  attorney at minimum has obligation to chal­
lenge the admission of aggravating evidence 
where reasonably possible and to present avail­
able pertinent mitigating evidence. State v. Car­
riger (1982) 132 Ariz. 301, 645 P.2d 816, appeal 
after remand 143 Ariz. 142, 692 P.2d 991 certio­
rari denied 105 S.Ct. 2347, 471 U.S. 1111, 85 
L.Ed .2d 864.

Where murder was one for pecuniary gain and 
involved a great risk to others a t time of shoot­
ing, and prior record of defendant took defend­
ant out o f  norm o f first-degree murderers, death 
penalty w as appropriate. State v. Blazak (1982) 
131 Ariz. 598 643 P.2d 694, certiorari denied 103 
S .C t 184, 459 U.S. 882, 74 L.Ed.2d 149.

For the death penalty to be imposed, the state  
m ust prove beyond a reasonable doubt the exist­
ence of a t least one aggravating circumstance. 
State v. Ortiz (1981) 131 Ariz. 195, 639 P.2d 1020, 
certiorari denied 102 S .C t 2259, 456 U.S. 984, 72 
L.Ed.2d 863.

Concealment o f murder is legally part of the 
murder transaction, for purpose o f aggravating 
circumstance statute (this section). Id.

Mitigation circumstances offered by defendant 
were not sufficiently substantial to call for le­
niency in sentencing hearing, and defendant was 
properly sentenced to death. Id.

In prosecution for first-degree murder, aggra­
vating factors, including fact that defendant was 
convicted o f other offenses in state o f  Arizona, 
and defendant committed offense in especially 
heinous, cruel, or depraved manner, were suffi-

§ 13-703
Note 4

175



§ 13-703
Note 4

CRIM INAL CODE | CRIMINAL CODE

cient to support death penalty. State v. Smith
(1981) 131 Ariz. 29. 638 P.2d 696.

Mitigating circumstances, that defendant was 
model prisoner and that felony-murder instruc­
tion was given in his first-degree murder trial, 
did not outweigh aggravating circumstances, 
that defendant, who was 35 years old, strangled
74-year-old man, so as to call for kmiency in 
imposing sentence other than death. State v. 
Sdiad (1981) 129 Ariz. 557, 633 P.2d 366, certio­
rari denied 102 S.Ct. 1492, 45u U.S. 983, 71 
L.Ed.2d 693.

Letters written on behalf o f  defendant, to 
effect that he w as essentially a peaceful person, 
were not o f much value in light o f  evidence that 
defendant exhibited his w illingness to use force 
and violence at time o f prison breakout and on 
subsequent occasions o f violent criminal conduct 
and, when considered separately and collectively, 
were not sufficient m itigating circum stances to 
warrant leniency from death penalty. State v. 
Tison (1981) 129 Ariz. 546, 633 P.2d 355, certiora­
ri denied 103 S .C t 180, 459 U.S. 882, 74 L.Ed.2d 
147, rehearing denied 103 S.Ct. 391, 459 U.S. 
1024, 74 L.Ed.2d 520.

That numerous persons wrote letters on de­
fendant’s behalf despite his conviction o f  four 
counts o f first-degree murder and pointed out 
defendant’s prior nonviolent character w as not 
such a m itigating circumstance as to preclude 
imposition of death penalty where evidence from 
beginning to end established the ruthless charac­
ter of the participants in the o ffen ses. Id.

Fact that prison officials, who assertedly knew 
of defendant's history o f  violence, housed de­
fendant with cellmate subsequently killed by de­
fendant, was not a  m itigating circumstance, for 
purpose o f determining whether death sentence  
should be imposed against defendant, particular­
ly in light o f fact that defendant and cellmate 
had made independent requests that they be 
permitted to share a  cell. S taU  v. Vickere (1981) 
129 Ariz. 506, 633 P.2d 315.

Where certified copies o f  first-degree murder 
convictions o f defendant supported finding that 
defendant had been convicted o f  another offense  
in the United States for which under Arizona law 
a sentence o f life imprisonment or death was 
imposable, and testimony o f sh eriff showed be­
yond question that defendant had been convicted 
o f a felony in United States involving use of 
threat o f violc.ice on another person, thereby 
satisfy ing second aggravating circumstance, a 
prior felony conviction involving use or threat of 
violence on another person, additional aggravat­
ing circumstances found in the sentencing hear­
ing were properly established. State v. Greena- 
walt (1981) 128 Ariz. 150, 624 P.2d 828, certiorari 
denied 102 S .C t 364, 454 U.S. 882, 70 L.Ed.2d 
191.

Defendant presented no evidence from which 
court could determine that defendant’s  partic­
ipation in murders was relatively minor or that 
defendant could not have reasonably foreseen

that his conduct would cause or would create a 
great risk of causing, death to another person, 
and thus trial court’3 refusal to find such mid- 
ga ‘:ng circumstances was not error. Id.

Where record indicated that state  relied upon 
evidence presented during trial for aggravating  
circumstances warranting imposition of death 
penalty and prosecutor, in closing argum ent at 
hearing, stated that he was relying solely upon 
statutory aggravating circumstances, defendant 
was not prejudiced by trial court’s  erronecjB 
order permitting state to present aggravating 
circumstances in addition to those in this section. 
State v. Clark (1980) 126 Ariz. 428, 616 P.2d 888, 
certiorari denied 101 S.Ct. 796, 449 U.S. 1067, 66 
L.Ed.2d 612.

That defendant had been convicted o f another 
offense in the United States for which under 
Arizona law sentence o f  life imprisonment or 
death was imposable and that defendant had 
been previously convicted o f felony in the United 
States involving use or threat o f  violence on 
another person were aggravating circumstances 
sustaining imposition of death penalty, absent 
any mitigating circumstances. State v. Jordan 
(1980) 126 Ariz. 283, 614 P.2d 825, certiorari 
denied 101 S .C t 408, 449 U.S. 986, 66 L.Ed.2d 
251.

Imposition o f death penalty was not precluded 
by fsct that court noted existence o f  one s jjr s*  
vating factor, the crime was committed in an 
especially cruel and heinous fashion, and one 
m itigating factor, defendant had no prior crimi­
nal record, since court was not required to con­
sider the aggravating »r.d mitigating factors of 
equal significance. State v. Knapp (1979) 125 
Ariz. 503, 611 P.2d 90, supplemented 127 Ariz. 
65, 618 P .2d 235.

Under provision o f  this section requiring impo­
sition o f death penalty if  court finds one or more 
o f  enumerated aggravated circumstances and 
that there are no m itigating circumstances su ffi­
ciently substantial to call for leniency, m r.c m an  
existence o f simply any mitigating factor is re­
quired and one significant enough necessitate  
clemency must be shown. Id.

If trial court found that all mitigating circum­
stances presented were sufficiently substantial 
to call for leniency, death penalty could not be 
imposed. State v. Watson (1978) 120 Ariz. 441, 
586 P.2d 1253, certiorari denied 99 S.CL 1254, 
440 U.S. 924, 59 L.Ed.2d 478, appeal after re­
mand 129 Ariz, 60, 628 P.2d 943.

Defendant’s shooting o f victim in back as vic­
tim was shooting a t codefendant did not consti­
tute a heinous, cruel, and depraved crime as 
contemplated by death penalty statute, § 13-454 
(repealed; see, now, this section) which provided 
that aggravating circumstance to be considered 
included whether defendant committed offense  
in a specially heinous, cruel, or depraved man­
ner. Id.

For sentencing purposes, aggravating circum­
stance that defendant knowingly created grave
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risk o f  death to another person or persons in 
addition to victim of offense was not present in 
defendant's shooting of victim at time victim’s 
wife and daughter were not present. Id.

 Custody, aggravating or m itigating
circum stances

Under this section, aggravating factor that 
defendant committed offense while in custody of 
Department of Corrections did not apply to de- 
fondant, who was required to return to facility 
each day at 6:00 p.m. while on secured work 
furlough, since defendant was neither confined 
nor incarcerated when murder w as committed. 
State v. Libberton (1984) 141 Ariz. 182, 685 P.‘2d 
1284.

Where defendant, as result o f prior theft con­
viction, was on unsecured work furlough status  
at time that he committed murder, trial court 
erred in considering as aggravating circum­
stance for imposing death penalty that first-de­
gree murder had been committed while defend­
ant was in custody of Department o f Correc­
tions. State v. Gillies (1983) 135 Ariz. 500, 662 
P.2d 1007, appeal after remand 142 Ariz. 564, 
691 P.2d 655, certiorari denied 105 S.C t 1775, 
470 U.S. 1059, 84 L.Ed.2d 834.

4.2.  Grave risk o f  death, aggravating or
m itigating circum stances

Evidence that there were from five to nine 
other people in the immediate area o f the victims 
when they were shot, that the defendant shot 
one of the victims for a second time after the 
victim pleaded with him to stop, and that the 
defendant pointed the gun at others after shoot­
ing the victims was sufficient to establish "ag­
gravating circumstance” for death penalty that 
in committing murder defendant knowingly cre­
ated a grave risk of death to another person or 
persons in addition to victim of offense. State v. 
McMurtrey (1986) 151 Ariz. 105, 726 P.2d 202, 
certiorari denied 107 S.Ct. 1359, 94 L.Ed.2d 530.

Trial court in determining whether to impose 
sentence of death or life imprisonment under 
A.R.S. § 13-703, improperly applied aggravating  
circumstance o f defendant knowingly creating  
grave risk o f death to another person or persons 
in addition to victim of offense under A.R.S.
§ 13-703, subd. F, par. 3, where other person 
endangered w as a victim o f the criminal conduct 
in that defendant fired shotgun at bed in dark­
ened bedroom and killed first victim, and then 
defendant shot second victim after second victim  
ran into hallway. State v. Johnson (1985) 147 
Ariz. 395, 710 P.2d 1050.

Defendant’s murderous act did not create 
grave risk of harm for w itnesses, even though  
defendant pointed his gun at w itnesses in park­
ing lot and told them to leave and, therefore, 
aggravating circumstance under this section that 
defendant knowingly created grave risk of death 
(o another person in addition to victim did not 
aPply. State v. Smith (1985) 146 Ariz. 491, 707 
P.2d 289.
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Finding of the aggravating circumstance that 
defendant knowingly created a grave risk of 
death to another person in the commission o f the 
offense w as not warranted on evidence indicat­
ing that individual was an intended victim o f the 
crime, not a bystander in the zone of danger 
during defendant's murderous act. State v. Ros­
si (1985) 146 Ariz. 359. 706 P.2d 371. appeal after  
remand 154 Ariz. 245, 741 P.2d 1223.

The murderous act itself may put other people 
in the zone of danger so  as to establish the 
aggravating circumstance in a death penalty 
case that in the commission of the offense the 
defendant knowingly created a great risk of 
death to another person or persons in addition to 
the victim of the offense. State v. Nash (1985) 
143 Ariz. 392, 694 P.2d 222, certiorari denied 105 
S.Ct. 2689, 471 U.S. 1143, 86 L.Ed,2d 706.

Provision of this section providing that sen ­
tencing court must consider it an aggravating  
circumstance if, in commission of the offense, 
defendant knowingly created a grave risk o f  
death to a person or persons in addition to the 
victim o f the offense did not apply to multiple 
murder in which each o f three victims' bodies 
were close enough to the other two so that 
shooting any one o f  the three created a grave  
risk of danger to the other two, since evidence 
indicated that killers intended to murder all 
three persons, notwithstanding fact that one vic­
tim miraculously survived. State v, McCall
(1983) 139 Ariz. 147, 677 P.2d 920, certio.arl 
denied 104 S.Ct. 2670, 467 U.S. 1220, 81 L.Ed.2d 
375.

In first-degree murder case, although evidence 
that defendant pointed gun at a woman to force 
her to participate in murder was sufficient to 
support conviction for assault with deadly weap­
on, that act was not sufficient to satisfy  require­
ments o f aggravating circumstance that defend­
ant knowingly created grave risk o f death to 
another person in addition to the victim where 
defendant put gun down a fter  initial confronta­
tion and it appeared that he never actually in­
tended to harm woman. S tate  v. Jeffers (1983) 
135 Ariz. 404, 661 P.2d 1106, certiorari denied 
104 S.Ct. 199, 464 U.S. 865, 78 L.Ed.2d 174.

Record failed to sustain trial court’s finding 
the existence o f grave risk o f  death as an aggra­
vating circumstance warranting death penalty. 
State v. Clark (1980) 126 Ariz. 428, 616 P.2d 888. 
certiorari denied 101 S.Ct, 796, 449 U.S. 1067, 66 
L.Ed.2d 612.

4.25. -------  Felony murder, aggravating or m it­
igating circum stances  

Giving o f  felony-murder instruction is mitigat­
ing circumstance in sentencing defendant only 
where there is som e doubt as »o defendant's 
specific intent to kill victim. State v. Gillies
(1983) 135 Ariz. 500, 662 P.2d 1007.

If evidence shows that defendant took active 
and deliberate part in killing, death penalty .may 
be imposed even though theory o f felony-murder

§ 13-703
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was presented to jury. State v. Gillies (1983) 135 
Ariz. 500, 662 P.2d 1007.

4.3.

§ 13-703
Note 4.25

—  H einous, cruel or depraved m anner, 
aggravating or  m itigating clrcum stanc-

Murder o f  victim w as committed in especially 
cruel, heinous and depraved manner as delineat­
ed in aggravating circumstances statute, where 
victim was bound and gagged, threatened with 
death, received 24 stab wounds, o f which only 
five could immediately have killed him, and thus, 
probably suffered physical torment prior to 
death. State v. LaGrand (1987) 153 Ariz. 21, 734 
P.2d 563, certiorari denied 108 S.Ct. 207, 98 
L.Ed.2d 158.

For purposes o f aggravating circumstance o f  
murders committed in especially heinous, cruel, 
or depraved manner, it is not necessary that all 
three elem ents be present, and finding o f  any 
one o f  those factors is sufficient to constitute  
aggravating circumstance. State v. Wallace
(1986) 151 Ariz. 362, 728 P.2d 232.

Finding o f  aggravated circi nstance that mur­
ders with baseball bat ami pipe wrench were 
committed in cruel manner w as inappropriate, 
where defendant had attacked each o f victims 
quickly and by surprise, State offered no evi­
dence to establish pain or suffering by those 
victims, and record w as inconclusive as to wheth­
er any o f victims were conscious following initial 
blow to head. State v. Wallace (1986) 151 Ariz. 
362, 728 P.2d 232.

Finding o f aggravating circumstance that 
murders were committed in heinous and de­
praved manner was supported by evidence that 
defendant had continued to beat victims, who 
were mother and children with whom he had 
lived for irore than two years, with pipe wrench 
and baseball bat after they had collapsed to 
floor, had used force that was sufficient to frac­
ture victims' skulls, and had shoved jagged por­
tion o f  broken baseball bat through throat o f  one 
victim after he beat her; defendant’s  actions 
amounted to gratuitous violence and evidenced 
heinous or depraved state  o f mind. State v. 
Wallace (1986) 151 Ariz. 862, 728 P.2d 232.

Evidence that victim realized defendant intend­
ed to kill him and begged not to be killed, that 
defendant stabbed victim in chest four times, 
that it m ight have taken victim as long as five 
minutes to die, and that victim died in writhing 
pain while lying on red ant hill w as sufficient to 
find that murder was committed in cruel man­
ner, supporting imposition of death penalty. 
State v. Castaneda (1986) 150 Ariz. 382, 724 P.2d 
1.

Murders were committed in cruel, heinous, and 
depraved manner, which could be considered as 
aggravating circumstance in determining wheth­
er to impose death penalty, where victims were 
kept uncertain as to their fate and were mur­
dered only after another victim w as shot in back 
of head, and where murders were senseless in 
that they were unnecessary to accomplish under­

lying robbery, victims were helpless in that they 
were bound and gagged, and defendant evinced 
total disregard for human life. State v. Correll
(1986) 148 Ariz. 468, 715 P.2d 721.

Because most first-degree murders are cruel, 
heinous and depraved, the statutorily required 
inquiry concerning aggravating circumstances to 
be considered in imposing death penalty under
A.R.S. § 13-703, subd. F, par. 6, is whether 
conduct was especially cruel, heinous or de­
praved. State v. Johnson (1985) 147 Ariz. 395, 
710 P.2d 1050.

Evidence was insufficient to support finding of 
aggravating circumstanoe of heinous or de­
praved conduct under A.R.S. § 13-703, subd. F, 
par. 6, even though defendant killed senselessly, 
without apparent purpose or motive, and possi­
bly while inebriated or to some extent mentally 
deranged, where defendant fired shotgun at bed 
in darkened bedroom killing one victim, and de­
fendant then shot second victim after second 
victim ran into hallway. State v. Johnson (1985) 
147 Ariz. 395, 710 P.2d 1050.

Murder o f convenience store clerk was not 
especially heinous, within meaning o f aggravat­
ing circumstance of this section that offense was 
committed in especially heinous, cruel or de­
praved manner, where defendant shot, conve­
nience store clerk in head immediately after de­
manding that clerk hand over money in cash 
register, he inflicted no further violence on vic­
tim and did not mutilate him and there w as no 
indication that defendant "relished" act o f mur­
der. State v, Smith (1985) 146 Ariz. 491, 707 
P.2d 289.

Murder of convenience store clerk was not 
committed in especially cruel manner within 
meaning o f this section's aggravating circum­
stance that defendant committed offense in espe­
cially heinous, cruel or depraved manner where 
defendant shot clerk in head once, but there was 
no evidence he intended cr reasonably foresaw  
pain and mental anguish suffered by victim dur­
ing two-week interval between shooting and his 
death. State v. Smith (1985) 146 Ariz. 491, 707 
P.2d 289.

Imposition o f death penalty on conviction of  
first-degree murder w as justified on a finding of 
such aggravating circumstances as cruelty, that 
victim was in pain before his ultimate death, and 
heinous and depraved manner o f crime, that 
defendant used special bullets which he knew  
were designed to inflict greater tissue damage 
on a human body. State v. Rossi (1985) 146 
Ariz. 359, 706 P.2d 371, appeal after remand 154 
Ariz. 245, 741 P.2d 1223.

A defendant who relishes the murderous act 
by such behavior as saving the spent bullets and 
giving them away as souvenirs can be said to 
have acted in an especially heinous and depraved 
state o f  mind as is required to find an aggravat­
ing circumstance justifying imposition of death 
penalty. State v. Rossi (1985) 146 Ariz. 359, 706
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Evidence that defendant inflicted both mental 
distress and physical pain on victim established  
aggravating circumstance that murder was com­
mitted in specially cruel manner. State v. Ros- 
coe (1984) 145 Ariz. 212, 700 P.2d 1312, certiorari 
denied 105 S.Ct. 2169, 471 U.S. 1094, 85 L.Ed.2d
525.

Abduction, violent sexual penetration and 
strangulation o f helpless seven-year-old child es­
tablished elements o f "heinous" crime and "de­
praved” state o f mind for purpose of aggravat­
ing circumstance in sentencing defendant in 
first-degree murder prosecution. State v. Ros- 
coe (1984) 146 Ariz. 212, 700 P.2d 1312, certiorari 
denied 105 S.Ct. 2169, 471 U.S. 1094, 85 L.Ed.2d
526.

State failed to establish that murders were 
"especially heinous, cruel or depraved" as aggra­
vating circumstance, in the absence of any evi­
dence o f  suffering by victims, who apparently 
died by drowning. State v. Poland (1985) 144 
Ariz. 412, 698 P.2d 207, affirmed 106 S.Ct. 1719, 
476 U.S. 147, 90 L.Ed.2d 123.

Record was not sufficient to support finding 
that murder was so "cruel" as to allow death 
penalty, in light o f failure of State to show that 
victims were conscious a t time o f death. State  
v. Poland (1985) 144 Ariz. 388, 698 P.2d 183, 
affirmed 106 S.Ct. 1749, 476 U.S. 147, 90 L.Kd.2d 
123.

Enumeration in § 13-703 o f heinous, cruel, or 
depraved behavior is in the disjunctive and all of 
the expressions or one o f them could constitute 
an aggravating circumstance; cruelty is found 
when physical pain or mental distress is suffered  
by victim, while heinous and depraved go to the 
mental state and attitude of the perpetrator as 
reflected by his words and actions. State v. 
Carriger (1984) 143 Ariz. 142, 692 P.2d 991, 
certiorari denied 105 S.Ct. 2347, 471 U.S. 1111, 
85 L.Ed.2d 864.

Defendant committed murder in cruel fashion, 
for purposes o f finding aggravating factor war­
ranting imposition o f death penalty, where vic­
tim was kept for eight hours uncertain as to her 
ultimate fate, w as raped on two occasions, was 
pushed from 40-foot embankment, and despite' 
begging for her life, was still beaten to death 
with rock. State v. Gillies (1984) 142 Ariz. 564, 
691 P.2d 655, certiorari denied 105 S.Ct. 1775, 
470 U.S. 1059, 84 L.Ed.2d 834.

Aggravating factor o f  cruelty for imposition 
o f  death sentence focuses on victim’s mental and 
physical suffering. State v. Gillies (1984) 142 
Ariz. 564 , 691 P.2d 655, certiorari denied 105 
S .C t 1775, 470 U.S. 1059, 84 L.Ed.2d 834.

Evidence, including evidence that victim was 
forced to climb down steep embankment in the 
dark, was kicked o ff edge when she was over it, 
and despite pleading for mercy, w as beaten to 
death with rock, and defendant’s  reference to 
incident as “fun," supported finding of heinous­

ness and depravity in commission o f murder for 
purpose of imposing death penalty. State v. 
Gillies (1984) 142 Ariz. 564, 691 P.2d 655, certio­
rari denied 105 S.Ct. 1775, 470 U.S. 1059, 84 
L.Ed.2d 834.

Elimination o f w itnesses, as motive for mur­
der, illustrates heinousness and depravity for 
purposes o f  imposition o f death penalty. State  
v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S.Ct. 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

Fact that defendant was separately punished 
for crimes he committed prior to murder, includ­
ing kidnapping, aggravated robbery, and sexual 
assault, did not preclude consideration o f these  
events on issue o f cruelty for purpose o f death  
sentence. State v. Gillies (1984) 142 Ariz. 564, 
691 P.2d 655, certiorari denied 105 S.Ct. 1775, 
470 U.S. 1059, 84 L.Ed.2d 834.

Suffering o f victim who lingers, knowing he or 
she will be killed, or victim who is kept uncertain 
as to his or her fate, is to be contrasted with 
individual who is killed instantly without know­
ing what happened in determining whether a g ­
gravating factors o f cruelty and heinousness 
were present in killing so as to warrant death  
penalty. State v. Gillies (1984) 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S .C t 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.

Victim's certainty or uncertainty as to hia or 
her ultimate fate can be indicative o f cruelty and 
heinousness, for purpose of imposition o f death 
penalty. State v. Gillies (1984) 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S.Ct. 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.

While aggravating factors o f cruelty, heinous­
ness, and depravity, for purposes o f  imposition 
of death penalty, have been defined disjunctive­
ly, analytically they are interlinked; one fact 
pattern is frequently illustrative o f  all three 
factors since act o f  cruelty to victim can also  
reflect perpetrator's sta le  o f  mind. State v. 
Gillies (1984) 142 Ariz. 564, 691 P.2d 655, certio­
rari denied 105 S .C t 1775, 470 U.S. 1059, 84 
L.Ed.2d 834.

Imposition of death sentence upon conviction 
o f  first-degree murder on ground that offense  
was committed in an especially heinous, cruel or 
depraved manner was warranted in that victim, 
who was beaten and forced to undress and was 
raped over course o f  a six-hour period, suffered  
both mentally and physically and, when near 
death after strangulation following a tremen­
dous struggle, was repeatedly stabbed. State v. 
Clabourne (1984) 142 Ariz. 335, 690 P.2d 54.

Under § 13-703 defining 3n aggravated cir­
cumstance in a capital case as an o ffen se com­
mitted in an especially heinous, cruel or de­
praved manner, the term "cruel" involves pain 
and distress visited upon the victim, including 
mental anguish, whereas the terms "heinous and 
depraved" are concerned with the mental state  
and attitude of the perpetrator, and include ap­
parent relishing o f  the murder bv the killer,
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needless mutilation of victim, senselessn ess of 
the crime and helplessness o f the victim, and 
infliction of gratuitous violence on the victim. 
State v. Claboume (1D84) 142 Ariz. 335, 690 P.2d 
54.

Element of cruelty under death penalty stat­
ute, § 13-703, focuses upon the pain and the 
mental and physical distress visited upon the 
victims, while depravity focuses upon the mental 
state  and attitude o f the perpetrator as reflected  
in his words and actions. State v. Villafuerte
(1984) 142 Ariz. 323, 690 P.2d 42, certiorari de­
nied 105 S.Ct. 1234, 469 U.S. 1230, 84 L.Ed.2d 
371.

To find cruelty under death penalty statute, 
§ 13-703, the State must show beyond a reason­
able doubt that the victim was conscious when 
the acts o f violence causing death were commit­
ted. State v. Villafuerte (1984) 142 Ariz. 323, 
690 P.2d 42, certiorari denied 105 S.Ct. 1234, 469 
U.S. 1230, 84 L.Ed.2d 371.

Where State failed to prove beyond a reason­
able doubt that victim was conscious after she  
sustained a blow to the head which caused a 
hairline fracture in her skull, trial court's finding 
that defendant committed murder in an espe­
cially cruel manner could not stand. State v. 
Villafuerte (1984) 142 Ariz. 323, 690 P.2d 42, 
certiorari denied 105 S.Ct. 1234. 469 U.S. 1230. 
84 L.Ed.2d S71.

Under death penalty statute, § 13-703, num er­
ous factors can be considered in making a find­
ing o f  depravity, namely, the infliction o f gratui­
tous violence on the victim, the senselessn ess o f  
the murder, and the helplessness o f  the victim. 
State v. Villafuerte (1984) 142 Ariz. 323, 690 P.2d 
42, certiorari denied 105 S .C t 1234, 469 U.S. 
1230, 84 L.Ed.2d 371.

Under death penalty statute, § 13-703, per­
verse gagging of a victim reflects a depraved 
state o f mind. State v. V illafuerte (1984) 142 
Ariz. 323 690 P.2d 42, certiorari denied 105 S.Ct. 
1234, 469 U.S. 1230, 84 L.Ed.2d 371.

In prosecution for firstd egree  murder, trial 
court's finding o f  depravity w as proper, where a 
ball o f cloth was placed in victim's nasal pham yx 
to assure suffocation, and defendant did not tell 
the police about the victim until 24 hours after  
he was apprehended and 48 hours after he left  
the victim bound and gagged. State v. Villaf­
uerte (1984) 142 Ariz. 323, 690 P.2d 42, certiorari 
denied 105 S .C t 1234, 469 U.S. 1230, 84 L,Ed.2d 
371.

Cruelty for purposes o f aggravating circum­
stance justifying imposition of death penalty 
that murder was committed in especially hei­
nous, cruel, or depraved manner refers to mental 
and physical pain suffered by victim. State v. 
Harding (1984) 141 Ariz. 492, 687 P.2d 1247.

Under this section providing deatli penalty for 
murder, physical pain or mental distress su f­
fered by victim can support finding o f cruelty as 
an aggravating circumstance. State v, Chaney
(1984) 141 Ariz. 295 686 P.2d 1265.

Under provision o f this section making hei­
nous, cruel, or deprav ed conduct an aggravating 
circumstance, the presence o f one or more of 
these three types o f behavior justifies a finding 
o f aggravated circumstances. State v. Chaney
(1984) 141 Ariz. 295. 686 P.2d 1265.

"Heinous" and "depraved" as used in this 
section providing the death penalty for murder 
with aggravating circumstances concern the 
mental state  and attitude o f the perpetrator, 
State v. Chaney (19841 141 Ariz. 295, 686 P.2d 
1265.

Murder was "cruel," for purpose o f this sec­
tion imposing death penalty for murder where 
cruelty is an aggravating circumstance, where 
victim suffered mental anguish as defendant in­
flicted numerous wounds, and defendant stood 
close enough to victim to see  that victim was in 
great pain and then fired again, including one 
shot which left powder burns, when defendant 
left he knew that victim was not dead and that 
victim was suffering, victim's left arm was al­
m ost severed by a bullet and was left hanging 
by a muscle, and victim, who was a doctor, and 
part-time deputy, was conscious for approxi­
mately 30 minutes after the attack and knew 
that he was slowly bleeding to death as he 
radioed to medics. State v. Chaney (1984) 141 
Ariz. 295, 686 P.2d 1265.

Murder was specially "heinous" and "de­
praved," for purpose of this section providing 
death penalty for murder with aggravating cir­
cumstances, where defendant exhibited complete 
disregard for victim’s life: once victim was down 
and helpless, defendant stood close enough to 
see  this, and could have made his escape but 
decided to shoot again, and shot victim from rear 
at close range rather than taking victim’s  guns 
and disabling two-way radio and patrol car as he 
had done with other deputy, making the crime 
senseless; intentional and repeated firing of 
high powered destructive weapon at victim tend­
ed to show crime w as heinous and depraved. 
State v. Chaney (1984) 141 Ariz. 295, 686 P.2d 
1265.

Aggravating factor that a murder victim was 
killed in an especially heinous and depraved man­
ner goes to the mental state and attitude of the 
perpetrator as reflected by his or her words and 
actions. State v. Fisher (1984) 141 Ariz. 227, 686 
P.2d 750, certiorari denied 105 S.Ct. 548, 469 U.S. 
1066, 83 L.Ed.2d 436.

Murder of a 73-year-old victim was committed 
by defendant in expectation o f the receipt o f  
something o f pecuniary value and was commit­
ted in ar especially heinous and depraved man­
ner, and no mitigating circumstances were su ffi­
ciently substantial to call for leniency; therefore, 
death penalty was pro|>erly imposed upon de­
fendant State v. Fisher (1984) 141 Ariz. 227, 
686 P.2d 750, certiorari denied 105 S.Ct. 548, 469 
U.S. 1066, 83 L.Ed.2d 436.

Provision of this section making "heinous, cru­
el or depraved" murder an aggravating circum­
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.-.ince is in the disjunctive, and all o f  its expres­
sions or one of them could constitute an aggra­
ding circumstance. State v. Jam es (1984) 141 
, nZ 141, 685 P.2d 1293, certiorari denied 105 

sC t. 398, 83 L.Ed.2d 332.
Under this section, aggravating circumstance 

,f "cruelty" is found when physical pain or 
-ental distress is suffered by murder victim, 
itatc v. Jam es (1984) 141 Ariz 141, 685 P.2d 
l certiorari denied 105 S.Ct. 398, 469 U.S.

83 L.Ed.2d 332.
For purposes o f determining existence o f  ag ­

gravating circumstances under this section, ‘'hei­
nous” means hatefully or shockingly evil, gross­
ly bad. and "depraved" means marked by de­
basement, corruption, perversion or deteriora­
tion. State v, Jam es (1984) 141 Ariz 141, 685 
P.2d 1293, certiorari denied 105 S .C t 398, 469 
U.S. 990, 33 L.Ed.2d 332.

Where several hours passed between time in­
tent to kill victim was formed and time that 
victim was killed, where victim w as viciously 
beaten all over body during such time, where 
victim w as taunted and his murder wus dis­
cussed in his presence, where victim pled to be 
released, and where victim was then viciously 
beaten with fists, boards and rocks until he 
expired, murder w as committed in an "especially 
cruel” manner, satisfying requirement for such  
aggravating circumstance under this section. 
State v. James (1984) 141 Ariz. 141, 685 P.2d 
1293, certiorari denied 105 S.Ct. 398, 469 U.S. 
990, 83 L.Ed.2d 332.

Murder which w as committed by beating vic­
tim with fists, boards, and rocks over an extend­
ed period o f time until victim finally expired, 
after which victim's body was thrown down in 
mine shaft, was committed in an especially "hei­
nous and depraved” manner, for purposes o f 
determining presence o f  aggravating circum­
stances under this section. State v. Jam es (1984) 
141 Ariz. 141, 685 P.2d 1293, certiorari denied 
105 S.Ct. 398, 469 U.S. 990, 83 L.Ed.2d 332.

For purpose of aggravating circumstances list­
ed in this section, "heinous and depraved" refer 
to perpetrator's mental sta te  whereas "cruelty” 
involves mental and physical pain suffered by 
victim. State v. Libberton (1984) 141 Ariz. 132, 
685 P.2d 1284.

Under provision of this section making com ­
mission o f murder in an especially heinous, cruel 
or depraved manner an aggravating circum­
stance, a finding o f only one of such factors is 
necessary to constitute such aggravating circum­
stance because statutory expression is in the 
disjunctive. State v. Libberton (1984) 141 Ariz. 
132, 685 P.2d 1284.

For purposes o f  aggravating circumstances 
listed in this section, murder was committed in a 
“cruel" manner where victim heard assailants 
discuss killing him and w h eie  to hide his body, 
where victim was forced to drive his own car and 
held at gun point during two-hour drive to place, 
where victim knew assailants had chosen to com­
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mit murder, and where assaults on victim began 
within several hours after midnight, but he was 
not killed until almost davbreak. State v. Lib­
berton (1984) 141 Ariz. 132, 685 P.2d 1284.

Where victim was subjected to mental cruelty 
by hearing assailants discuss killing him and 
what to do with his body and where victim was 
physically abused by being beaten with rocks, a 
board, and then with more rocks while conscious, 
aggravating circumstance o f  “heinous, cruel or 
depraved" was present in murder. State v. Lib­
berton (1984) 141 Ariz. 132, 685 P.2d 1284.

With regard to aggravating circumstance that 
defendant committed the offense in an especially 
heinous, cruel or depraved manner, defendant 
m ust intend that the victim suffer or reasonably 
foresee a substantial likelihood that victim will 
su ffer  as consequence o f  defendant's acts. 
State v, McCall (1983) 139 Ariz. 147, 677 P.2d 
920, certiorari denied 104 S.Ct. 2670, 467 U.S. 
1220, 81 L.Ed.2d 375.

With regard to infliction o f pain on a victim as 
predicate for finding o f aggravating circum­
stance that offense w as committed in an espe­
cially heinous, cruel or depraved manner, such 
pain can be either physical pain or mental dis­
tress. State v. McCall (1983) 139 Ariz. 147, 677 
P.2d 920, certiorari denied 104 S.Ct. 2670, 467 
U.S. 1220, 81 L.Ed.2d 375.

!n contrast to em phasis upon feelings and 
sufferings o f victims in case o f  aggravating  
circumstance of cruelty, statutory concepts o f 
"heinous” and “depraved” involve killer’s vile 
state o f mind at time o f murder. State v. McCall 
(1983) 139 Ariz. 147, 677 P.2d 920, certiorari 
denied 104 S.Ct. 2670, 467 U.S. 1220, 81 L.Ed.2d 
375.

Evidence in murder prosecution, including fact 
that one victim was not only shot twice in the  
head but also had his throat cut open, that 
slashing came just a t time o f victim’s  death or 
shortly thereafter, and that the mutilation was 
designed to be a "m essage” to warn other peo­
ple, supported finding, as an aggravating cir­
cumstance, that defendant committed the of­
fense in an especially heinous, cruel or depraved 
manner. State v. McCall (1983) 139 Ariz. 147, 
677 P.2d 920, certiorari denied 104 S.Ct. 2670, 
467 U.S. 1220, 81 L.Ed.2d 375.

Where three victims, after giving up their 
valuables, were forced to lie down on a bed, had 
their hands taped behind their backs, and were 
gagged  with socks, and where two o f thu three 
had to endure unimaginable terror o f having 
their loved ones shot to death within their hear­
ing and then having to wait for their own turn to 
come, such mental distress clearly constituted  
cruelty, and justified finding that murders were 
committed in an especially heinous, cruel or de­
praved manner. S tate v. McCall (1983) 139 Ariz. 
147, 677 P.2d 920, certiorari denied 104 S.Ct. 
2670, 467 U.S. 1220, 81 L.Ed.2d 375.

Concepts o f heinous and depraved, for pur­
poses o f establishing aggravating circumstance
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that murder was committed in an especially hei­
nous, cruel, or depraved manner, go  to mental 
state and attitude of perpetrator as reflected in 
his words and actions. State v. Lambright 
(1983) 138 Ariz. 63, 673 P.2d 1, certiorari denied 
105 S.Ct. 267, 469 U.S. 892, 83 L.Ed.2d 203.

Evidence, including proof that victim w as ab­
ducted and driven away from city in which she  
was picked up by her captors, w as scared and 
trembling as sh e  sa l in backseat o f  car, was 
sexually assaulted during drive, w as taken to an 
isolated location and placed in obvious fear for 
her life, as evidenced by her asking her captors 
if  they intended to let her go, and was then 
sexually assaulted a second time before being 
killed, supported finding o f  aggravating circum­
stance o f  cruelty, that is, murder w as committed 
in a cruel manner, based on g rea t degree of 
mental pain inflicted on victim during course of 
crime. State v. Lambright (1983) 138 Ariz. 63, 
673 P.2d 1, certiorari denied 105 S.Ct. 267, 469 
U.S. 892, 83 L.Ed.2d 203.

Where victim w as choked and then stabbed in 
chest and abdomen, knife was twisted and 
turned while it  was inside her, her throat w as 
then cut deeply, sh e  remained alive and w as still 
conscious as sh e  raised herself up on one elbow 
when her assailants turned to leave, and then 
defendant returned and threw large boulder 
down on her head, aggravating elem ent o f  cruel­
ty, provided for in this section, w as established.
State V. [jimK^crS* /m oo. -no • - — -
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, , .u„ Uiu  m r in uiis section, w as establi 
State v. Lambright (1983) 138 Ariz. 63, 673 P.2d 
1, certiorari denied 105 S.CL 267, 469 U.S. 892, 
S3 L.Ed.2d 203.

Evidence, including proof that when defendant 
was arrested one year after murder he was 
wearing a necklace with a charm that had be­
longed to victim, that when authorities inquired 
about the charm, defendant told them  he kept it 
as a memento o f  the trip, plus proof that defend­
ant participated in celebration o f  killing during 
which group played song "We Are the Champi­
ons," supported finding that defendant had a 
heinous and depraved attitude during the crime, 
thereby establishing that aggravating circum­
stance. State v. Lambright (1983) 138 Ariz. 63, 
673 P.2d 1, certiorari denied 105 S.Ct. 267, 469 
U.S. 892, 83 L E d.2d 203.

Where evidence supported aggravating cir­
cumstance that murder was committed in an 
especially heinous, cruel, or depraved manner, 
based on findings o f  cruelty relative to both 
great mental pain inflicted on victim d u rir ;  
course o f  murder and victim's su ffering o f  great 
physical pain during murder itself, and that de­
fendant had a  heinous and depraved sta te  o f  
mind, imposition o f  death penalty was proper, 
notwithstanding that in mitigation defendant 
presented a lack o f  record o f  prior violent crime, 
honorable discharge from  military, an asserted  
unsettled family life as a  child, and fact that 
state's witness who purportedly participated in 
murder was granted immunity for her testimo­
ny. State v. Lambright (1983) 138 Ariz. 63, 673

P.2d 1, certiorari denied 105 S.Ct. 267, 469 U.S 
892, 83 L.Ed.2d 203.

H elplessness o f  murder victims plus gratui­
tous nature o f  bludgeoning, beyond point neces­
sary to rob or to dispatch victim s by shooting, 
rendered beating apart from the usual or norm, 
and it therefore w as "depraved” within meaning 
o f  aggravating circumstance that murders were 
committed in "an especially cruel, heinous and 
depraved manner." State v. Harding (1983) 137 
Ariz. 278, 670 P.2d 383 certiorari denied 104 
S.CL 1017, 465 U.S. 1013, 79 L.Ed.2d 246.

Where there was no evidence beyond reason­
able doubt that victims w ere conscious, evidence 
failed to establish that sadistic treatm ent o f  vic­
tims on part o f defendant w a s especially cruel to 
the victims, for purposes o f  aggravating circum­
stance that murders were committed in "an espe­
cially cruel, heinous and depraved manner." 
State v. Harding (1983) 137 Ariz. 278, 670 P.2d 
383, certiorari denied 104 S.CL 1017, 465 U.S. 
1013, 79 L.Ed.2d 24G.

Where murder victim w as run over twice and 
his skull crushed, such w as ghastly  mutilation of  
victim sufficient to support finding that offense  
was committed in especially heinous and de­
praved manner, for purposes o f  this section mak­
ing it  aggravating circumstance to commit of­
fense in especially heinous, cruel or depraved 
manner. State v. Richmond (1983) 136 Ariz. 312,
666 P.2d 57, certiorari denied 1C4 S.CL 435, 4B4 
U.S. 986, 78 L.Ed.2d 367.

As used in provision o f  th is section making it 
aggravating circumstance to commit offense in 
especially heinous, cruel or  depraved manner, 
“heinous” and "depraved” involve mental state  
and attitude o f offender as reflected in his words 
and actions; factors to be considered include 
infliction o f  gratuitous violence on victim and 
needless mutilation o f victim. State v. Rich­
mond (1983) 136 Ariz. 312, 666 P.2d 57, certiorari 
denied 104 S.CL 435, 464 U.S. 986, 78 L.Ed.2d 
367.

Evidence which, in first-degree murder prose­
cution, failed to indicate th a t victim suffered  
more pain than that o f  initial blow which ren­
dered him unconscious failed to establish that 
offense was committed in cruel manner, for pur­
poses o f  this section making it aggravating cir­
cumstance to commit o ffen se  in especially hei­
nous, cruel or depraved manner. State v. Rich­
mond (1983) 136 Ariz. 312, 666 P.2d 57, certiorari
denied 104 S.CL 435, 464 U.S. 986, 78 L.Ed.2d 
367.
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For purposes o f  applying this section making 
commission of offense in especially heinous, cru­
e l or depraved manner an aggravating circum­
stance in first-degree murder prosecution, "cru­
elty" involves victim's pain or suffering before 
death. State v. Richmond (1983) 136 Ariz. 312, 
666 P.2d 57, certiorari denied 104 S.Ct. 435, 464 
U.S. 986, 78 L.Ed.2d 367.
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was not improper, in light o f  fact that the mur­
der w as accomplished in an especially cruel man­
ner. State v. Adamson (1983) 136 Ariz. 250, 6G5 
l\2 d  972, certiorari denied 104 S.Ct. 204, 464 U.S. 
865, 78 LEd.2d 178.

Where murder victim was repeatedly raped, 
was transported to iso' d location not knowing 
her fate, was cast fro. ,0 -fo o t cliff, and then 
brutalized and beaten into unconsciousness prior 
to her death, trial court properly found aggra­
vating circumsLances o f cruelty in sentencing  
defendant to death after his conviction for first­
degree murder. State v. Gillies (1983) 135 Ariz. 
.->00, 662 P.2d 1007.

For purposes o f establishing aggravating  
factor in sentencing defendant, “cruelty" in­
volves mental and physical distress suffered by 
victim, and evidence o f  mental anguish o f  victim 
resulting from such factors as being held captive 
for extended period while uncertain as to ulti­
mate fate, is relevant to establish "cruelty;" 
however, where evidence is inconclusive as to 
whether victim was conscious during infliction of  
violence, sentencing court cannot find that "cru­
elty" existed. State v. Gillies (1983) 135 Ariz. 
500, 662 P.2d 1007.

Each elem ent o f  aggravating circumstance 
that murder was committed in especially hei­
nous, cruel or d o ra v ed  manner has been nar­
rowly defined and construed and fact that Su­
preme Court choDe to read circumstance in the 
disjunctive did not render aggravating circum­
stance unconstitutional. State v. Jeffers (1983) 
135 Ariz. 404, 661 P.2d 1105, certiorari denied 
104 S.Ct. 199, 464 U.S. 865, 78 L,Ed.2d 174.

For purposes o f aggravating factor that de­
fendant committed murder in especially heinous, 
cruel or depraved manner, elem ent o f cruelty 
involves pain and mental and physical distress 
visited on victim. Id.

For purposes o f aggravating circumstance 
that defendant committed murder in especially 
heinous, cruel or depraved manner, terms "hei­
nous and depraved" involve mental sta te  and 
attitude of perpetrator as reflected in his words 
and actions. Id.

In first-degree murder prosecution arising out 
of death o f victim from heroin overdose, elem ent 
of cruelty was not proven under aggravating  
circumstance that defendant committed offense  
in especially heinous, cruel or depraved manner 
where there was no evidence that victim su f­
fered any pain, but instead, it  appeared from 
record that after injection of heroin, victim lost 
consciousness and never regained it before she  
died. Id.

Murder was committed in especially heinous 
and depraved manner where defendant climbed 
on top o f dead victim and hit her in the face 
several times which eventually resulted in addi­
tional wounds and bleeding and, a t the sam e 
time, defendant called victim "a bitch and n dirty 
snitch" and with each striking blow said "This

one is for so and so. [naming several names]." 
Id.

In determining whether murder w as commit­
ted in especially heinous or depraved manner, 
factor to consider is apparent relish with which 
defendant commits murder. Id.

"Cruelty," an aggravating circumstance for 
imposition of sentence o f life imprisonment or 
death, involves pain and distress visited upon 
victim, while "heinous" and "depraved" go to 
menLil state and attitude o f perpetrator as re­
flected in his words and actions. State v. Gra­
ham (1983) 135 Ariz. 209, 660 P.2d 460.

Aggravating circumstance provision of this 
section consisting of killing in "especially hei­
nous, cruel, or depraved manner" is not unconsti­
tutionally hroad and vague. Suite v. Gretzler
(1983) 135 Ariz. 42, 659 P.2d 1, certiorari denied 
103 S.CL 2444, 461 U.S. 971, 77 L.Ed.2d 1327, 
rehearing denied 104 S.Ct. 32, 463 U.S. 1236, 77 
L.Ed.2d 1452.

Not all first-degree murders arc "especially 
heinous, cruel, or depraved," but, rather, such 
aggravating circumsLmcc is present if  additional 
circumstances o f  a heinous, cruel or depraved 
nature se t a killing apart from the usual or the 
norm. Id.

Defendant, who was convicted o f  two counts 
o f first-degree murder and was sentenced to 
death, had committed the offenses in "heinous, 
cruel or depraved manner" where victim hus­
band was bound for sustained period in such a 
manner that he would choke if his legs were 
straightened and victim w ife heard her husband 
being shot to death and then had to wait for her 
turn to come. Id.

Factors which can lead to a finding that the 
aggravating circumstance o f heinousness or de­
pravity is present in a murder include: relishing 
o f the murder by killer; infliction o f  gratuitous 
violence on victim; needless mutilation of victim; 
senselessness o f  the crime; helplessness o f vic­
tim; and indiscriminate violent attacks on per­
sons other than the murder victim. Id.

While evidence was inconclusive as to whether 
victim suffered in such a way as to support 
finding that crime was committed in cruel man­
ner, record established that murder reflected 
heinous and depra.ed attitude and w as commit­
ted in expectation of receipt o f som ething of 
pecuniary value; thus, imposition o f death penal­
ty was proper, even though defendant contended 
that he was intoxicated at time o f crime. State 
v. Woratzeck (1982) 134 Ariz. 452, 657 P.2d 865.

The word "cruel," within former § 13-454 
(now, this section) authorizing the death penalty 
when the defendant has committed the offense  
in an especially heinous, cruel, or depraved man­
ner was interpreted as being disposed to inflict 
pain in a wanton, insensate or vindictive manner 
and as being sadistic. State v. Poland (1982) 132 
Ariz. 269, 645 P.2d 784, appeal after remand 144 
Ariz. 388, 412, 698 P.2d 183, 207, affirmed 106 
S.Ct. 1749, 476 U.S. 147, 90 L.E<i.2d 123.
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Where murder committed by defendant, who 
inflicted upon defenseless woman multiple stab 
wounds in the neck and chest areas, then poured 
a flammable liquid over her body and around her 
h'"ne and set fire to home while victim’s three 
Ci.iiuren were inside in order to try to dispose of 
body, was especially heinous and more depraved 
than the norm o f first-degree murders, although 
murder was not especially cruel in that state did 
not prove beyond a reasonable doubt that victim 
suffered during commission of murder, defend­
ant was properly sentenced to death. State v. 
Ortiz (1981) 131 Ariz. 195, G39 P.2d 1020, certio­
rari denied 102 S.Ct. 2259, 4u6 U.S. 984, 72 
L.Ed.2d 863.

Senselessness o f murders, given inability of 
victims to thwart escape, especially in such an 
isolated area, and fact that a young child, less 
than two years old, who posed no threat to 
captors, was indiscriminately shot while in arms 
o f his mother, compelled conclusion that actual 
slayers possessed a shockingly evil state o f  mind 
and warranted sentence o f death on ground that 
offenses were committed in an especially hei­
nous, cruel or depraved manner and in expecta­
tion or the receipt o f anything o f  pecuniary 
value. State v. Tison (1981) 129 Ariz. 526, 633 
P.2d 335, certiorari denied 103 S.Ct. 180, 459 U.S. 
882, 74 L.Ed.2d 147, rehearing denied 103 S.Ct. 
391, 459 U.S. 1024, 74 L.Ed.2d 520.

In proceeding in which defendant was convict­
ed of first-degree murder and was sentenced to 
death, evidence including evidence that defend­
ant stabbed victim numerous tim es and that 
defendant carved his nickname on victim’s back, 
sufficiently supported finding that the offense  
was committed in an especially heinous, cruel or 
depraved manner. State v. Vickers (1981) 129 
Ariz. 506, 633 P.2d 315.

Although medical expert's testimony sup­
ported conclusion that murder w as not "espe­
cially cruel,” where, after defendant struck vic­
tim several times with d aw  hammer, he removed 
victim’s watch, wallet, and shoes, where defend­
ant tied victim's legs together and dragged him 
some 50 feet to edge of mine shaft even though  
he knew his victim was still alive, where defend­
ant admitted throwing rocks on top o f  victim as 
he lay twitching at bottom o f mine shaft, and 
where, as defendant was driving away, he waved 
goodbye and said he hoped he never saw victim  
again, defendant committed crime in especially 
heinous and depraved manner so as to justify  
imposition of death penalty. State v. Bishop
(1980) 127 Ariz. 531, 622 P.2d 478.

For purposes o f  determining existence o f ag ­
gravating circumstance so as to justify  imposi­
tion o f death penalty, aspect o f  "cruelty" in­
volves pain and mental and physical distress 
visited upon the victim; "heinous” and "de­
praved" go to mental state and attitude o f perpe­
trator as reflected in his words and actions. Id.

For purposes o f death penalty statute, former 
§ 13-154 (now, this section), evidence sustained 
finding that murders were committed in an espe­
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cially cruel and depraved manner. State v 
Clark (1980) 126 Ariz. 428, 616 P.2d 888, ccrtiora-' 
ri denied 101 S .C t 796, 449 U.S. 1067, 66 LEd.2d 
612.

Evidence established that killing o f two vic­
tims who were bound and held for substantial 
period o f time was especially heinous, or shock­
ingly evil. State v. Steelman (1980) 126 Ariz. 19, 
612 P,2d 475, certiorari denied 101 S .C t 287, 449 
U.S. 913, 66 L.Ed.2d 141.

In order to be especially heinous, cruel or 
depraved, manner in which murder was commit­
ted must be such as to set defendant’s  acts apart 
from the norm o f first-degree murder. State v. 
Lujan (1979) 124 Ariz. 365, 604 P.2d 629.

For a killing to be especially cruel, perpetrator 
m ust senselessly  or sadistically inflict great pain 
on his victim. Id.

H elplessness o f victim, lack o f  necessity for 
killing to establish defendant’s  plan to steal, and 
magnitude o f wound inflicted demonstrating a 
clear intent to kill did not indicate that such 
killing was accomplished in an especially heinous 
or depraved manner. Id.

Where defendant shot victim twice in the back, 
murder was not committed in especially heinous, 
and depraved manner so  as to warrant imposi­
tion of death penalty. State v. Brookover (1979) 
124 Ariz. 38, 6C1 P.2d 1322.

4«35»  . G n itiji.c-S  violence, M^ruVutir^ or
m itigating c ircum stanc-s  

In determining whether murder was commit­
ted in heinous or depraved manner, one factor to 
consider is infliction o f gratuitous violence on 
victim. State v. Jeffers (1983) 135 Ariz. 404, 661 
P.2d 1105, certiorari denied 104 S.Ct. 199, 464 
U.S. 865, 78 L.Ed.2d 174.

4.5.  Death sentence, aggravating or m iti­
gating circum stances 

M itigating circumstances surrounding defend­
ant's murder o f victim, such as defendant's 
young age, prior home life, and remorse were 
insufficient to outweigh aggravating circum­
stances o f  cruel, heinous, and depraved nature o f 
defendant's conduct; thus, leniency in sentenc­
ing w as not warranted. State v. LaGrand (1987) 
153 Ariz. 21, 734 P.2d 563, certiorari denied 108 
S .C t 207, 98 L.Ed.2d 158.

It is essential to inquire in totality o f  circum­
stances surrounding murder to determine wheth­
er aggravating factors warranting imposition o f  
aeath penalty exist. State v, Gillies (1984) 142 
Ariz. 564, 691 P.2d 655, certiorari denied 105 
S .C t 1775, 84 L.Ed.2d 834.

Although balancing human factors, including 
facts that defendant had changed his attitudes 
while in prison, had become religious, shown  
remorse, and proved himself to be placid prison­
er, against defendant's former behavior militated 
in his favor, such balancing did not require le­
niency, precluding imposition o f  death penalty 
for murder, given seriousness o f defendant’s  
crimes, which also included kidnapping, aggrava-
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, 1984) 142 Ariz. 564, 691 P.2d 655, certiorari 
.lenied 105 S.Ct. 1775, 84 L.Ed.2d 834.

Im p o s itio n  o f the death penalty in prosecution 
f0r first-degree murder was not warranted in 
absence o f evidence that the murders were cruel, 
ihat is , that there was su ffering by the victims 
,,r that the victims had heen bound or injured 
prior to being placed in the water, or that there 
nad been a  struggle. State v. Poland (1982) 132 
4riz . 269, 645 P.2d 784, appeal after remand 144 
Ariz. 388, 412, 698 P.2d 183, 207, affirmed 106 
S.Ct. 1749, 476 U.S. 147, 90 L.Ed.2d 123.

In light o f  wanton disregard for human life, 
brutal nature of killings and defendant’s two  
former convictions of other murders, imposition 
of death sentence was neither excessive nor dis­
proportionate to the offenses committed. State  
v. Greenawalt (1981) 128 Ariz. 150, 624 P.2d 828, 
certiorari denied 102 S.CL 364, 454 U.S. 882, 70 
L.Ed.2d 191.

Refusal to conduct separate hearings for sen ­
tencing o f  defendant for capital and noncapital 
crimes w as not error, in that provision o f  
§ 13-454 (repealed; now § 13-703) for separate  
sentencing hearing does not require separate  
hearings on sentencing to be held when there 
are convictions for capital and noncapital crimes 
but, rather, legislative intent w as merely to pro­
vide for bifurcated procedure by which sent-..ic­
ing was to be separated from trial o f  guilL Id.

Absence o f  evidence that defendant knew vic­
tim or that defendant intended to kill victim at 
time he entered store merely showed lack of  
premeditation, rather than absence o f specific  
intent to kill, as bearing on presence or absence  
of m itigating circumstances considered in imposi­
tion of death penalty. State v. Jordan (1980) 126 
Ariz. 283, 614 P.2d 825, certiorari denied 101 
S.CL 408, 4,49 U.S. 986, 66 L.Ed.2d 251.

Evidence from which it was clear that defend­
ant intended to shoot victim and that defendant 
shot victim in vital part o f body did not show  
lack o f specific intent to cause death, as bearing  
upon presence or absence o f  m itigating circum­
stances, and where defendant offered no ev i­
dence to contradict such natural inference from  
his act, court could find absence o f m itigating  
circumstances, in imposing death penalty. Id.

Defendant failed to show that his confession  
to police and waiver o f hearing on his extradition 
constituted mitigating circumstance making im­
position o f  death sentence inappropriate. Id.

For purposes o f determining existence o f  ag ­
gravating circumstance so as to justify  imposi­
tion of death penalty, aspect o f "cruelty" in­
volves pain and mental and physical distress 
visited upon the victims; "heinous” and "de­
praved” go  to mental state and attitude o f perpe­
trator as reflected in his words and actions. 
State v. Ceja (1980) 126 Ariz. 35, 612 P.2d 491.

Evidence that defendant, in attem pting to rob 
husband and wife, initially sh ot wife twice in the 
chest and then dragged her into another room

and shot her four more times in the head for no 
apparent reason, and that after husband had 
been shot and had fallen to the floor, defendant 
shot him in the hack and kicked him in the face 
repeatedly, again for no apparent reason, sup. 
ported finding of "heinous" and "depraved" na­
ture so  as to justify imposition of the death 
penalty. Id.

Imposition of death penally for first-degree  
murder was proper where trial court considered 
all matters presented in mitigation of sentence  
and did not find them sufficiently substantial to 
call for leniency. State v. Arnett (1980) 125 
Ariz. 201, 608 P.2d 778.

Trial court which considered testimony of two 
psychiatrists who had examined defendant but 
found that there was only a possibility that 
defendant’s capacity to conform his conduct to 
requirements o f law was significantly impaired 
and which considered defendant’s conduct at 
time crime w as committed and his conduct and 
demeanor at time o f trial, did not err in finding 
that m itigating circumstances were not estab­
lished and in imposing death penalty upon con­
viction o f defendant for first-degree murder. 
State v. Evans (1980) 124 Ariz. 525, 606 P.’2d 16.

Where there was nothing in record to establish  
that murder victim suffered pain, defendant's 
commission o f  such murder could not be con­
sidered especially cruel so as to warrant imposi­
tion o f  death sentence. State v. Lujan (1979) 124 
Ariz. 365, 604 P.2d 629.

Defendant, who w as under sentence o f  death, 
was entitled to a new hearing at which he could 
attem pt to present mitigating circumstances 
where defendant’s failure to present m itigating 
factors at the sentencing hearing was apparently 
based on statutory limitations on m itigating 
factors that were then in effect and where, sub­
sequent to the sentencing, the Supreme Court 
had held that a defendant must be allowed to 
present any mitigating circumstances that might 
tend to show  why the death penalty should not 
be imposed. State v. Evans (1978) 120 Ariz. 158, 
584 P.2d 1149, appeal after remand 124 Ariz. 
526, 606 P.2d 16, certiorari denied 101 S.Ct. 252, 
449 U.S. 891, 66 L.Ed.2d 119.

4.55. ------  Capacity o f  defendant, aggravating
or m itigating circum stances 

Defendant’s unrefutcd but uncorroborated tes­
timony that on day o f murder he was under the 
influence o f a hallucinogen was insufficient to 
establish defendant’s "lack o f capacity” as a 
m itigating circumstance, since record revealed 
that defendant's capacity on night of crime was 
not impaired. State v. James (1984) 141 Ariz. 
141, 685 P.2d 1293, certiorari denied 105 S.Ct. 
398, 469 U.S. 990, 83 L.Ed.2d 332.

4.6.   In toxication , aggravating or m iti­
gating circum stances 

Defendant had failed to prove mitigating cir­
cumstance o f  intoxication, where only evidence 
that defendant had been drinking on day of 
murders came from his own statements to police,
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in which defendant also stated  that he knew 
what he was doing on afternoon in question and 
that it was "not right.”. S tate  v. Wallace (1986) 
15) Ariz. 362, 728 P.2d 232.

In order for a sentencing judge to find that 
voluntary intoxication constitutes a mitigating 
circumstance, there must be evidence that de­
fendant's capacity to appreciate the wrongful­
ness o f his conduct or to conform his conduct to 
the requirements o f the law w as significantly  
impaired; and to find that defendant was under 
duress a t the time of the crime, such duress 
m ust be unusual and substantial. State v. Rossi
(1985) 146 Ariz. 359, 706 P.2d 371, appeal after  
remand 154 Ariz. 245, 741 P.2d 1223.

Defendant’s capacity during entire eight hours 
that victim was held captive could not have been 
so  impaired by reason of his intoxication that he 
could not appreciate wrongfulness o f  his behav­
ior, and thus intoxication did not provide mitigat­
ing factor against imposition o f  death penalty. 
State v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S.C t 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

In determining sentence for murder convic­
tion, defendant’s claim of intoxication was not 
shown to be a mitigating circumstance, since he 
had a precise memorv of the events o f that day. 
State v. Smith (1984) 141 Ariz. 510, 687 P.2d 
1265.

Voluntary intoxication is m itigating circum­
stance in sentencing defendant after conviction 
if  defendant's capacity to appreciate wrongful­
ness o f his conduct was significantly impaired, 
but not so impaired as to constitute defense to 
prosecution. State v. Gillies (1983) 135 Ariz. 500, 
662 P.2d 1007.

Where it was never argued a t trial for first-de­
gree murder that defendant w as intoxicated, nor 
did defendant present any credible evidence of  
intoxication at sentencing hearing, and defend­
ant controlled murder victim for period o f eight 
hours, voluntary intoxication w a s not to be con­
sidered as mitigating circumstance in sentencing  
defendant after conviction. State v. Gillies
(1983) 135 Ariz. 500, 662 P.2d 1007.

A defendant’s intoxication or alcoholism at 
time of offense is a mitigating circumstance if 
the evidence shows that it significantly impaired 
defendant’s capacity to appreciate the wrongful­
ness o f his conduct or to conform his conduct to 
the requirements o f law. S tate v. Zaragoza
(1983) 135 Ariz. 63, 659 P.2d 22, certiorari denied 
103 S .C t 3097, 462 U.S. 1124, 77 L Ed.2d 1356.

Fact that defendant was to som e degree intox­
icated at time he committed crime w as not, by 
itself, a mitigating circumstance under death 
penalty statute. State v. Woratzeck (1982) 134 
Ariz. 452, 657 P.2d 865.

Whether a defendant's intoxication is mitigat­
ing circumstance such as to m ake death penalty 
inappropriate for homicide depends upon wheth­
er defendant’s capacity to appreciate wrongful­
ness o f his conduct or to conform his conduct to
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requirements o f law was significantly impaired 
Id.

Where defendant's w ife testified that defend- 
ant was showing no effects of alcohol when he 
arrived at trailer, and defendant's testimony 
failed to show degree o f  impairment from intoxi­
cation at time of murder that would constitute 
m itigating circumstance, and, defendant had an­
other conviction for aggravated assault, there 
w ere no m itigating circumstances su ffic ien t to 
call for leniency, and therefore, sentence of 
death upon defendant’s conviction for first-de­
gree murder was properlv imposed. S tate  v. 
Britson (1981) 130 Ariz. 380, 636 P.2d 628.

Intoxication is "impairment”, but w hether de­
fendant's intoxication was mitigating circum­
stance such as would ’make imposition o f  death 
penalty for homicide inappropriate depended 
upon whether his capacity to appreciate wrong- 
fu lness o f his conduct or to conform his conduct 
to requirements o f  law was significantly im­
paired but not so mpaired as L> constitute de­
fense to prosecution, and evidence fell sh ort of 
proving necessary degree of impairment. Slate  
v. Jordan (1980) 126 Ariz. 283, 614 P.2d 825, 
certiorai. denied 101 S.Ct. 283, 449 U.S. 986, 66 
L.Ed.2d 251.

In prosecution for murder in the first degree, 
trial court did not commit fundamental error in 
finding that defendant’s  capacity was not signifi­
cantly impaired by his consumption o f alcohol so 
as to constitute a m itigating circumstance. Id,

4.65.  Drug use, aggravating or m itigat­
ing circum stances

Trial court properly refused to consider de­
fendant's heroin use as a mitigating factor in 
homicide where the heroin use did not impair 
defendant’s ability to appreciate the w rongfu l­
ness o f his conduct, defendant was capable of 
maintaining a full-time job whiie being a  heroin 
addict, defendant had a rather detailed plan to 
kill the victim, and defendant demonstrated de­
tailed recall o f the events. State v. Tittle (1985) 
M7 Ariz. 339, 710 P.2d 449.

4.7.  P ecun iary consideration, aggravat­
ing or m itigating circum stances

Defendant’s expectation of pecuniary gain was 
aggravating factor in murder, though defendant 
may have reacted irrationally in response to fail­
ure or inability o f victim to open safe in bank, 
where reason defendant was present in bank 
was his expectation o f  pecuniary gain and reason  
he stabbed victim was because victim was unable 
to open safe, frustrating defendant’s attem pt for 
pecuniary gain. State v, LaGrand (1987) 153 
Ariz. 21, 734 P.2d 563, certiorari denied 108 S .C t  
207, 98 L.Ed.2d 158.

There was insufficient evidence to support a g ­
gravating circum stance that murder w as com ­
mitted for pecuniary gain, notwithstanding that 
defendant had taken money and keys to truck 
from victim; defendant's motive, if any, for  mur­
der stemmed from difficulties in relationship,
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ami taking was only incidental thereto. State v. 
Wallace (1986) 151 Ariz. 362, 728 P.2d 232.

Trial court properly found that murders w ere  
committed for pecuniary gain, as aggravating  
circumstance in determining whether to im pose  
death penalty, where defendant and accomplice 
very carefully executed armed robbery, and only  
motivation for murders was to leave no w itness­
es to robbery. State v. Correll (1986) 148 Ariz. 
Hi8, 715 P.2d 721.

Murder w as committed in expectation o f  re­
ceipt o f  anything o f pecuniary value, within  
meaning of this section’s aggravating circum ­
stance, where defendant committed murder o f  
convenience store clerk solely for purpose o f  
gaining access to cash register, which was under  
clerk's control and defendant first demanded 
that clerk give him all money in register, and 
then shot clerk when he called for store m anager  
instead of handing over cash. State v. Sm ith  
(I'J85) 146 Ariz. 491, 707 P.2d 289.

Evidence, including testimony man gave de­
fendant’s associate stack of $100 bills apparently 
as prepayment for murders, that associate ga v e  
some o f such money to defendant, that person  
told w itness murders were contract killings, and  
that shortly before murders all three assailants  
were armed v ith  guns and were talking about 
coming into large amounts o f  money and doing  
important job. was sufficient to establish that 
defendant was hired murderer to whom a g g ra ­
vating circumstance statute A.R.S. § 13-703, 
subd. F, par. 5, that defendant committed o f ­
fense as consideration for receipt or in expecta­
tion o f receipt o f anything o f pecuniary value, 
indisputably applied. State v. Hooper (1985) 145 
Ariz. 538, 703 P.2d 482, certiorari denied 106 
S.Ct. 834, 474 U.S. 1073, 88 L.Ed.2d 805.

Evidence that defendant obtained num erous 
items for purpose of robbing van and ultim ately  
disposing o f  guards' bodies, including canvas  
bags in which victims' bodies were found, indi­
cated that murders were contemplated during  
planning o f robbery and proved beyond reason­
able doubt, as aggravating circumstance, that 
defendant committed offense in expectation o f  
receipt o f  som ething o f pecuniary value. S ta te  
v. Poland (1985) 144 Ariz. 412, 698 P.2d 207, 
affirmed 106 S.Ct. 1749, 476 U.S. 147,90 L.Ed.2d  
123.

Evidence o f a plan to rob and a murder in 
furtherance o f that plar. are sufficient to e sta b ­
lish the aggravating circumstance in a death  
penalty case that the defendant committed the  
offen se as consideration for the receipt, or an 
expectation o f  the receipt, o f  something o f  pecu­
niary value. State v. Nash (1985) 143 Ariz. 392, 
694 P.2d 222, certiorari denied 105 S.Ct. 2689, 
471 U.S. 1143, 86 L.Ed.2d 706.

Term "pecuniary gain," within provision o f  
§ 13-703 authorizing use o f pecuniary gain as an  
aggravated factor in justifying imposition o f  
death penalty, means that the receipt o f  so m e­
thing o f pecuniary value must be the impetus for

the murder, not merely the result. State v. 
Nash (1985) 143 Ariz. 392, 694 P.2d 222, certiora­
ri denied 105 S.Ct. 2689. 471 U.S. 1143, 86 L.Ed. 
2d 706.

Trial court could find the aggravating circum­
stance o f pecuniary gain where basis for first-de­
gree murder conviction w as felony-murder and 
the felony was robbery. State v. Carriger (1984) 
143 Ariz. 142, 692 P.2d 991, certiorari denied 105 
S.Ct. 2347, 471 U.S. 1111, 85 L.Ed.2d 864.

Fact that pecuniary gain was not found at 
defendant's first sentencing on first-degree mur­
der charge did not bar S ta le  from proving that 
circumstance on resentencing where the law bad 
been clarified between the original sentencing 
and resentencing and whcry the facts v/ould 
have supported the finding o f pecuniary gain at 
the original sentencing. State v. Carriger (1904) 
143 Ariz. 142, 692 P.2d 991, certiorari denied 105 
S.Ct. 2347, -171 U.S. 1111, 85 L.Kd.2d 861.

In sentencing hearing after conviction of de­
fendant on first-degree murder, evidence that 
murders were a part o f overall scheme of rob­
bery with specific purpose to facilitate escape, 
that defendant had three victims lie on the floor 
and before leaving shot each in turn with intent 
that no w itnesses be le ft to identify robbers, and 
that murders were not unexpected or accidental 
was sufficient to support finding of aggravating 
factor that murders had been committed for 
pecuniary gain allowing death sentence, despite 
mitigating factor that during time between origi­
nal sentencing and present sentencing defendant 
had obtained a G.E.D. degree. State v. Hensley
(1984) 142 Ariz. 598, 691 P.2d 689.

In sentencing, the "pecuniary value" aggra­
vating circumstance is applied when the murder 
was committed for a "financial motivation." 
State v. Villafuerte (1984) 142 Ariz. 323, 690 P.2d 
42, certiorari denied 105 S.Ct. 1234, 469 U.S. 
1230, 84 L.Ed.2d 371.

In prosecution for kidnapping, first-degree 
murder, and theft o f  property valued in excess 
of $1,000, although evidence supported jury's 
guilty verdict on the theft charge, this did not 
mean that the murder w as necessarily commit­
ted for a "financial motivation," and trial judge 
was entitled to find that defendant committed 
murder and then formed the intent to commit 
th e ft  State v. V illafuerte (1984) 142 Ariz. 323, 
690 P.2d 42, certiorari denied 105 S.Ct. 1234, 469 
U.S. 1230, 84 L.Ed.2d 371.

Aggravating circumstance justifying imposi­
tion o f death penalty that murder wan committed 
in expectation o f  pecuniary gain requires that 
pecuniary gain be cause o f the murder, not just 
a resu lt State v. Harding (1984) 141 Ariz. 492, 
687 P.2d 1247.

In light o f defendant's acquittal of aggravated 
robbery and theft, pecuniary gain was not estab­
lished as an aggravating circumstance with re­
spect to first-degree murder. State v. James
(1984) 141 Ariz. 141, 685 P.2d 1293, certiorari
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denied 105 S.CL 398, 469 U.S. 990, 83 L.Ed.2d 
332.

For aggravating circumstance o f  murder be­
ing committed in expectation of receipt o f  some­
thing o f  pecuniary value to be present, pecuniary 
consideration must be cause o f  murder, not 
merely a resulL State v. Libberton (1984) 141 
Ariz. 132, 685 P.2d 1284.

Where defendant wanted victim ’s  car so  that 
he could leave state to evade capture following 
his escape from work furlough program, where 
defendant wanted money to facilitate his flight 
from state authorities, and w h ere defendant 
then killed victim to hinder detection of his theft 
o f victim ’s car and wallet, aggravating circum­
stance o f murder for "pecuniary gain" was 
present. State v. Libberton (1984) 141 Ariz. 132, 
685 P.2d 1284.

Testimony that defendant participated in kill­
ings with the expectation of receiving $10,000 in 
payment therefor was sufficient to  support find­
ing that offense was committed a s consideration 
for the receipt, or in expectation o f  receipt, of 
anything of pecuniary value. S ta te  v. McCall
(1983) 139 Ariz. 147, 677 P.2d 920, certiorari 
denied 104 S.CL 2670, 467 U.S. 1220, 81 I,.Ed.2d 
375.

Evidence that defendant rem oved clothing, a 
briefcase and credit cards from possession  of 
murder victim, and left scene o f hom icides in car 
that had been in custody o f another victim, sup­
ported finding that defendant com m itted mur­
ders in course o f obtaining valuable personal 
property from his victims, an aggravatin g  cir­
cumstance for purposes o f imposition of death 
penalty. State v. Harding (1983) 137 Ariz. 278, 
670 P.2d 383, certiorari denied 104 S.Ct. 1017, 
465 U.S. 1013.

W here defendant's confessions demonstrated  
that purpose o f  murder was to elim inate victim 
as w itness to her own rape, and there w as no 
evidence that pecuniary gain w as cause o f  mur­
der, trial court erred, after defendant’s convic­
tion o f first-degree murder, in find in g  as aggra­
vating circumstance that murder w a s  committed 
in expectation o f receipt of som ething o f pecuni­
ary value, even though defendant did steal vic­
tim’s purse, money, and credit cards after mur­
der had been committed. State v. Gillies (1983) 
135 Ariz. 500, 662 P.2d 1007.

For commission of a crime in th e  expectation 
o f receipt o f som ething of pecuniary value to be 
present as an aggravating circum stance in deter­
mining whether to impose sentence o f life im­
prisonment or death for murder, murder must 
have been committed for a "financial motiva­
tion." State v. Graham (1983) 135 Ariz. 209, 660 
P.2d 460.

W here defendant, who was convicted o f  two 
counts o f  first-degree murder and w a s  sentenced  
to death, had committed such o ffen se s  in order 
to obtain victim's car as substitute car in which 
defendant could continue flight from  police and 
victim's credit cards, blank checks and expensive
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camera were also taken after the killings, de­
fendant had committed the offenses with expec­
tation o f receiving som ething of pecuniary value. 
State v. Gretzler (1983) 135 Ariz. 42, 659 P.2d 1, 
certiorari denied 103 S.CL 2444, 461 U.S. 971, 77 
L.Ed.2d 1327, rehearing denied 104 S.CL 32, 463 
U.S. 1236, 77 L.Ed.2d 1452.

The trial court could find in prosecution for 
first-degree murder that the defendants commit­
ted the o ffen se as consideration for or in expec­
tation o f the receipt o f  anything of pecuniary 
value. State v. Poland (1982) 132 Ariz. 269, 645 
P.2d 784.

For "murder for pecuniary gain” to be an 
aggravating circumstance warranting imposition 
of death penalty, the murder need not be a 
“contract-type" murder or a murder "for hire" 
but, rather, such circumstance applies where  
hope o f  financial gain, i.e., robbery of victim, is  a 
cause o f the murde. and not merely the resulL  
State v. Rumsey (1981) 130 Ariz. 427, 636 P.2d 
1209, appeal after remand 136 Ariz. 166, 665 
P.2d 48, affirm ed 104 S.Ct. 23uo, 467 U.S. 203, 81 
L.Ed.2d 164.

For purposes o f death penalty statute, form er  
§ 13-454 (now, this section), evidence that de­
fendant, after  killing victims, took their credit 
cards, som e money, diamond rings and autom o­
bile w as sufficient to establish aggravating  
factor o f  pecuniary value. State v. Clark (1980) 
126 Ariz. 428, 616 P.2d 888, certiorari denied ’ O’ 
S.Ct. 796, 449 U .S. 1067, 66 LEd.2d 612.

This section making pecuniary value an at  ^*a- 
vating factor w as not limited to "hired gun"  
situation. Id.

4.8.   Provocation , aggravating or m itiga t­
ing  circum stances

Even if  victim's actions o f  informing aga in st  
defendant and o f being a prostitute were su f f i­
cient to constitute adequate provocation so a s to 
be m itigating circumstance precluding imposition 
of death penalty, there w as sufficient lapse o f  
time between provocation and killing for those  
passions to "cool,” where defendant learned that 
victim may have been informant against him  
months before murder and learned 'that victim  
was prostitute approximately one week before  
murder. State v. Jeffers (1983) 135 Ariz. 404, 
661 P.2d 1105, certiorari denied 101 S.CL 199, 
464 U.S. 865, 78 L.Ed.2d 174.

5.   DuresB, aggravating or m itigating c ir ­
cum stances

Defendant had not murdered mcther and her 
two children with whom he had lived under  
mitigating circumstance o f  unusua'j and substan­
tial duress merely because mother had requested  
that defendant move out o f  mobile home. S tate  
v. Wallace (1986) 151 Ariz. 362, 728 P.2d 232.

Defendant's personality disorder and im pulse 
control problem w as not within meaning o f "du­
ress" as m itigating circumstance in determining 
whether to impose death penalty upon murder
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382. 724 P.2d 1.

Once the trial court finds that the defendant's 
capacity was significantly impaired or that de­
fendant was under unusual and substantial du­
ress, a m itigating factor arises which is then 
weighed against, any aggravating circumstances 
that the trial court may find to determine wheth­
er mitigating factors are sufficiently substantial 
10 call for leniency. State v. Rossi (1985) 146 
Ariz 359, 706 P.2d 371, appeal after remand 154 
Ariz. 245, 741 P.2d 1223.

It was not required that defendant’s impair­
ment and duress be to such a degree as to 
constitute a defense to prosecution to be m itigat­
ing factors in imposition o f death penally, and 
when they were so considered, wrong standard 
for determining and applying those mitigating 
factors was employed, thus requiring that death 
sentence be vacated and that case be remanded 
for resentencing. State v. Rossi (1985) 146 Ariz. 
359, 706 P.2d 371, appeal after remand 15-1 Ariz. 
245, 741 P.2d 1223.

Any m itigating factors in connection with 
homicides were not sufficiently substantial 10  
justify leniency, and evidence did not support 
defendant’s claim that he had acted under duress 
and in minor role in crimes. Stale v. Martinez- 
Villareal (1985) 145 Ariz. 441, 702 P.2d 670, 
certiorari denied 106 S .C t 339, 474 U.S. C'75, 88 
L.Ed.2d 324.

Defendant's testimony concerning fear o f indi­
vidual who also participated in kiiiing of victim  
was insufficient to establish "duress” as a miti­
gating circumstance regarding defendant’s  par­
ticipation in killing, since defendant’s testimony 
on such point lacked credibility; defendant was 
apparently a willing participant State v. Jam es
(1984) 141 Ariz. 141, 685 P.2d 1293, certiorari 
denied 105 S .C t 398, 469 U.S. 990, 83 L.Ed.2d 
332.

5.1.  V iolent felony, aggravating or m iti­
gating circum stances  

Armed robbery is violent felony committed 
against another person for purposes o f death 
penalty aggravating circumstance that defend­
ant was previously convicted o f felony in United 
States involving use or threat o f violence on 
another person. State v. Smith (1985) 146 Ariz. 
491, 707 P.2d 289.

5.5.  Hearing, aggravating or m itigating
circum stances  

Criminal Rule 17.2 imposes duty on court to 
advise defendant o f certain rights and conse­
quences o f pleading no contest, but does not 
address any duty of court to advise accused of  
right to aggravntion-mitigation hearing. State  
v. Gannon (1981) 130 Ariz. 592, 638 P.2d 206.

Where "change in rules’’ by judicial decision 
was for defendant's benefit, allowing him to 
introduce any mitigating factors in aggrava­
tion/mitigation hearing, there was no violation 
of general due process requirements o f  funda­

mental fairness by reason o f ex post facto appli­
cation. State v. Jordan (1980) 126 Ariz. 283, 614 
P.2d 825. certiorari denied 10 1  S.Ct. 408, 449 U.S. 
986, 66 L.Ed.2d 251.

Fact that evidence was inconclusive as to 
whether victims suffered in such a way as to 
support finding that crime was committed in 
cruel manner was not o f itse lf determinative; if 
the crime was committed in especially heinous, 
crriel, or depraved manner, either all or one, 
aggravating circumstance is present so us to 
support imposition o f death penalty. State v. 
Ceja (1980) 126 Ariz. 35. 612 P.2d 491.

The purpose o f an aggravation mitigation 
hearing is to determine the character and pro­
pensities o f the defendant. State v. Valencia
(1979) 124 Ariz. 139, 602 P.2d 807, appeal after 
remand 132 \r iz . 248, 645 P.2d 239.

6.  Character o f  offender, aggravating or
m itigating circum stances

Mitigating circumstances offered by defendant 
concerning his upbringing, cooperation in prepa­
ration o f  presentence report, psychological prob­
lems, minor participation in murders, and age, 
were not sufficiently substantial, either individu­
ally or in combination, to call for leniency in 
determining whether to impose death sentence. 
State v. Correll (1986) 148 Ariz. 468, 715 P.2d 
721.

Numerous letters written by family members 
and acquaintances attesting to defendant's good  
reputation were insufficient to establish good 
icputstior. as a m itigating factor, in light of 
defendant’s statem ents at trial for murder that 
he had robbed drug dealers and sold illicit gem s 
State v. Poland (1985) 144 Ariz. 412, 698 P.2d 
207, affirmed 1 C6 S.Ct. 1749, 47G U.S. 147, 90 
L.Ed.2d 123.

Fact that defendant was a model prisoner was 
not a mitigating factor sufficiently substantial to 
call for leniency. State v. Poland (1985) 144 
Ariz. 388, 698 P.2d 183, affirmed 106 S.Ct. 1749, 
476 U.S. 147, 90 L.Ed.2d 123.

Defendant's action in saving life o f another 
inmate was evidence in mitigation of a sentence  
on first-degree murder conviction. State v. Car­
riger (1984) 143 Ariz. 142, 692 P.2d 991, certiora­
ri denied 105 S.Ct. 2347, 471 U.S. 1111, 85 L.Ed. 
2d 864.

Fact that defendant was only 20 at time of 
offense, was born out o f  wedlock, and had a 
history of childhood mental disease which re­
quired him to be placed on Thorazine to control 
an aggressive personality wore not sufficient 
mitigating factors to preclude imposition of 
death penalty on ground that murder was espe­
cially heinous, cruel and depraved. State v. 
Claboume (1984) 142 Ariz. 335, 690 P.2d 54.

Defendant’s age, his troubled childhood and 
feelings of remorse were not sufficient mitigat­
ing factors to preclude imposition o f death penal­
ty on ground that murder was especially hei­
nous, cruel and depraved absent evidence that 
defendant’s capacity to appreciate wrongfulness
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of his conduct or to conform his conduct to 
requirements o f law was significantly impaired. 
State v. Clabourne (1984) 142 Ariz. 335, 690 P,2d 
54.

When defendant is being sentenced for first­
degree murder, sentencer m ust consider as miti­
gating circumstance any aspect o f  defendant’s 
character or record and any circumstance of 
offense relevant in determining whether sen­
tence less severe than death is appropriate. 
State v. McDaniel (1983) 136 Ariz. 188, (6 5  P.2d 
70.

In sentencing defendant after conviction for 
first-degree murder, if, after considering offered  
evidence as to defendant’s mental illness, sen­
tencing court concludes that evidence with re­
spect to defendant's mental condition merely e s­
tablishes a character or personality disorder, 
then court may conclude that m itigating circum­
stance o f mental illness does not exist; court 
m ust further consider offered evidence, how­
ever, to determine whether it in som e other way 
su ggests that defendant should be treated with 
leniency. State v. McMurtrey (1983) 136 Ariz. 
93, 664 P.2d 637, certiorari denied 104 S .C t 180, 
464 U.S. 858, 78 L.Ed.2d 161, appeal after re­
mand 143 Ariz. 71, 691 P.2d 1099, appeal after 
remand 151 Ariz. 105, 726 P.2d 202, certiorari 
denied 107 S.Ct. 1359, 94 L.Ed.2d 530.

Where trial court, in sentencing defendant af­
ter conviction for first-degree murder, con­
sidered evidence offered by defendant as to his 
mental illness sufficiently to conclude that it 
merely established that defendant suffered from 
character defect, but did not consider offered  
evidence further to determine wnether it in some 
other way suggested  that defendant should be 
shown leniency, there was risk that defendant 
was sentenced to death without full considera­
tion o f  evidence offered in mitigation, and case 
was properly remanded for resentencing. State  
v. McMurtrey (1983) 136 Ariz. 93, 664 P.2d 637, 
certiorari denied 104 S.Ct. 180, 464 U.S. 858, 78 
L.Ed.2d 161, appeal after remand 143 Ariz. 71, 
691 P.2d 1099, appeal after remand 151 Ariz. 
105, 726 P.2d 202, certiorari denied 107 S.Ct. 
1359, 94 L.Ed .2d 530.

In determining whether a murder has been 
committed in an especially heinous or depraved 
manner, supreme court m ust necessarily consid­
er the killer's state o f  mind at the time o f the 
offense. State v. Lujan (1979) 124 Ariz. 365, 604 
P.2d 629.

6.1.  Appreciate w rongfu lncss, aggravat­
ing or m itigating conduct 

Mitigating circumstance that defendant’s ca­
pacity to appreciate wrongfulness o f his conduct 
or to conform to requirements o f law was signif­
icantly impaired due to cocaine addiction re­
quired only proof o f significant impairment o f  
either o f  two personal attributes, not both. 
State v. Rossi (1987) 154 Ariz. 245, 741 P.2d 
1223,

§ 13-703
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For purposes o f determining appropriateness 
of imposition o f death penalty defendant convict­
ed o f attempted burglary, attempted first-degree 
murder and first-degree murder failed to prove 
by preponderance o f evidence that his cocaine 
addiction significantly impaired his capacity to 
appreciate wrongfulness o f his conduct, based on 
defendant’s efforts to cover up acts he commit­
ted on the days of the crime and defendant's 
ability to recall vivid details o f crime themselves, 
but defendant proved by preponderance o f  evi­
dence that his cocaine addiction significantly im­
paired his capacity to conform his conduct to 
requirements o f law, eased on unrefuted medical 
testimony on chemical dependency in general, 
and how addiction fostered insatiable and life 
controlling craving, for additional drugs that 
overwhelmed user’s ’abi"ty to control his physi­
cal behavior. State v. Rossi (1987) 154 Ariz. 245, 
741 P.2d 1223.

6.2.  State o f  mind o f  defendant, aggra­
vating or m itigating circum stances 

In considering defendant's state o f  mind for 
purposes o f  determining existence o f  aggravat­
ing circumstances warranting death penalty, su ­
preme court m ust consider such things as de­
fendant’s  apparently relishing the murder, in­
flicting gratuitous violence on victim, needless 
mutilation of victim, senselessness o f  the crime, 
and helplessness o f victim. State v. Summerlin 
(1983) 138 Ariz. 426, 675 P.2d 686.

6.3. ------  Rem orse, aggravating or m itigating
circum stances 

Presence o f remorse as mitigating factor did 
not warrant leniency toward defendant who had 
murdered two children in heinous and depraved 
manner. State v. Wallace (1986) 151 Ariz. 362, 
728 P.2d 232.

Feelings o f remorse were so minimal as to 
preclude use o f remorse as a m itigating factor 
when death penalty was imposed on ground that 
murder was especially heinous, cruel and de­
praved. State v. Clabourne (1984) 142 Ariz. 335, 
690 P.2d 54.

6.4.  Impaired m ental condition, aggra­
vating or m itigating circum stances 

In penalty phase o f first-degree murder trial, 
testimony of psychiatrist that defendant was a 
remorseless, bullying sociopath and victimized 
others merely for thrill o f proving his "superiori­
ty” to his victims and his contempt for society's 
laws, and that defendant killed for the status he 
received by being able to escape the conse­
quences o f his actions was not sufficient to 
require finding o f a mitigating circumstance of  
impaired mental condition. State v. Gerlaugh
(1985) 144 Ariz. 449, 698 P.2d 694.

6.5.  Age, aggravating or m itigating cir­
cum stances 

Defendant convicted of first-degree burglary, 
attempted first-degree murder, and first-degree 
murder proved by preponderance of evidence 
that he could be rehabilitated based on testimony
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of three expert w itnesses, for purpose o f deter­
mining propriety of imposition o f death penalty. 
State v. Rossi (15o7) 154 Ariz. 245, 741 P.2d 
1223.

Fact that defendant was 30 years old a t time 
of armed robbery and murder did not establish  
defendant's relatively young age as mitigating 
factor for purposes o f imposition o f death penal­
ty for murder. State v. Smith (1985) 146 Ariz. 
491, 707 R2d 289.

Defendant's youth, leading to alleged passivi­
ty, was not a substantial m itigating factor in 
sentencing for firstdegree murder in light of: 
his prior criminal history, including conviction ot 
an armed robbery at age 17 and participation in 
a similar armed robbery, kidnapping and at­
tempted murder four days prior to crime in 
question, fact that murder was not a hasty im­
pulsive act, but involved deliberation and cruelty 
in which defendant was a leader, and testimony 
of psychiatrist that defendant had history of  
associating with wild companions. State v. Ger­
laugh (1985) 144 Ariz. 449, 698 P.2d 694.

Neither defendant's age, which was 36 at time 
of murders, ncr fact that he was model prisoner 
were mitigating factors sufficiently substantial 
to call for leniency. State v. Poland (1985) 144 
Ariz. 412, 698 P.2d 207, affirmed 106 S.Ct. 1749, 
476 U.S. 147, 30 L.Ed.2d 123.

While youth is certainly mitigating factor, 
weighing against imposition of death penalty its 
impact was minimized by extent and duration o f  
20-year-old defendant’s participation in murder. 
State v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S.Ct. 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

In determining sentence for murder convic­
tion, defendant’s age at the time o f the crime, 21 
years, was not a m itigating circumstance be­
cause the defendant w as mature for his age. 
State v. Smith (1984) 141 Ariz. 510, 687 P.2d 
1265.

While age o f defendant m ight be mitigating  
circumstance in sentencing, it will not alone al­
ways require leniency. State v. Gillies (1983) 
135 Ariz. 500, 662 P.2d 1007.

In sentencing defendant after his conviction 
for first-degree murder and other crimes, trial 
judge properly found that deliberation, duration 
of crime, and maturity o f defendant nullified 
mitigating circumstance that defendant was only 
20 years old at time of offense. State v. Ci..ies
(1983) 135 Ariz. 500, 662 P.2d 1007.

In prosecution for first-degree murder in 
which death penal* v vas sought, m itigating  
factor that defendant was 16 at time o f the 
crimes was "sufficiently substantial" to call for 
life imprisonment instead o f death despite aggra­
vating circumstances o f  defendant's prior convic­
tions for kidnapping, robbery and raping a victim  
at gunpoint. State v. Valencia (1982) 132 Ariz. 
248, 645 P.2d 239.

M itigating circumstances, including fact tlmt 
defendant was only 20 years o f age when he

C R IM IN A L  C O D E

committed first-degree murder, did not, when 
weighed against aggravating circumstances con­
sisting o f fact that defendant had been convicted 
o f  another offense for which life imprisonment 
or death was imposable, that he had been previ­
ously convicted o f a felony involving use or 
threat o f violence on others, that he committed 
the murder offense in especially heinous, cruel 
or depraved manner and that tie committed the 
offense while in custody o f department o f  cor­
rections, require that his death sentence be re­
versed. State v. Vickers (1981) 129 Ariz. 506, 
633 P.2d 315.

Defendant's Texas convictions, which occurred 
after murder in Arizona, could be considered as 
aggravating circumstances at sentencing hear­
ing held subsequent to those convictions. State  
v. Jordan (1980) 126 Ariz. 283, 61* P.2d 825, 
certiorari denied 101 S.CL 408, 449 U.S. 986, 66 
L.Ed.2d 251.

Where defendant had not attacked validity o f  
prior convictions by presenting specific claims of 
constitutional error, trial court correctly con­
sidered such convictions as aggravating circum­
stances though they were being collaterally at­
tacked by means o f  petitions for federal writs o f  
habeas corpus. Id.

Where convictions used to establish aggravat­
ing circumstances for death penalty resulted  
from submission on grand jury transcript but 
with defendant asserting not guilty pica and 
court being required to ascertain guilt beyond 
reasonable doubt, failure o f court to have ad­
vised defendant o f his right not to incriminate 
him self did not invalidate such convictions so as 
to preclude the.'- use to .stablish aggravating  
circumstances. State v. Steelman (1980) 126 
Ariz. 19, 612 P.2d 475, certiorari denied 101 S.CL 
287, 449 U.S. 913, 66 L.Ed.2d 141.

Fact that convictions used to establish aggra­
vating circumstances for purposes o f death pen­
alty occurred subsequent to homicide involved 
did not preclude their consideration as aggravat­
ing circumstances. Id.

In imposing death sentence following convic­
tion o f murder in first degree, trial court proper­
ly considered defendant's prior conviction for 
murder with malice in Texas, since murder for 
malice was a minimum second-degree murder 
and punishable under Arizona law by imprison­
ment in state prison for not less than ten years. 
State v. Smith (1980) 125 Ariz. 412, 610 P.2d 46.

At hearing *o resentence defendant for first­
degree murder, it was not improper for the trial 
court to consider as an aggravating circum­
stance a rape conviction which had not been 
entered prior the original sentencing hearing 
where the rape was committed before the origi­
nal sentencing hearing. State v. Valencia (1979) 
124 Ariz. 139, 602 P.2d 807, appeal after remand 
132 Ariz. 248, 645 P.2d 239.

The age o f the offender is an 'mportant consid­
eration in sentencing under this section. Id.
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Eviden-e established that defendant’s mental 
condition was not only m itigating factor in mur­
der he committed, but also major and contribu­
ting cause o f his conduct which was sufficiently  
substantial to outweigh aggravating fact o f  de­
fendant’s prior conviction, and imposition of  
death penalty was inappropriate. State v. 
Brookover (1979) 124 Ariz. 38, G01 P.2d 1322.

Guilty plea entered with respect to a prior 
felony charge was not invalid because defendant 
was not told at the time that such conviction 
might be used to impose death penalty if  he was 
later convicted o f murder. State v. Watson
(1978) 120 Ariz. 441, 586 P.2d 1253, certiorari 
denied 99 S.CL 1254, 440 U.S. 924, 59 L.Ed.2d 
478, appeal after  remand 129 Ariz. 60, 628 P.2d 
943.

State may not use a prior conviction to en­
hance punishment for later conviction if  prior 
conviction was obtained in constitutionally infirm 
manner. Id.

Fear of force is elem ent o f robbery and a 
conviction o f robbery presum es that such fear 
was present for purposes o f  determ ining wheth­
er conviction o f robbery is aggravating circum­
stance to be considered in determining sentence  
to be imposed upon conviction o f murder. Id.

It is nature o f  prior conviction and sentence 
possible that is aggravating circumstance to be 
considered in determining whether death penalty 
should be imposed for conviction o f murder; sen­
tence actually imposed pursuant to prior convic­
tion is not controlling although it may be 
presented as m itigating factor. Id.

Fact that defendant had a prior felony convic­
tion in California for attempted second-degree 
robbery was an ‘‘aggravating circum stance’’ for 
purpose of sentencing. State v. Evans (1978) 
120 Ariz. 158, 584 P.2d 1149, appeal a fter  re­
mand, 124 Ariz. 526, 606 P.2d 16, certiorari de­
nied 101 S .C t 252, 449 U.S. 891, 66 L.Ed.2d 119.

6.6.  Ability to be rehabilitated, aggravat­
ing and m itigating circum stances 

Fact that numerous persons wrote letters on 
defendant's behalf did not establish his ability to 
be rehabilitated as a m itigating factor to imposi­
tion o f death penalty; defendant showed no re­
morse ar.d, in fact, relished his murderous act 
and possessed a  prior arrest record for theft, 
drug usage, possession o f  a firearm, and for­
gery. State v. Rossi (1985) 146 Ariz. 359, 706 
P.2d 371, appeal after remand 154 Ariz. 245, 741 
P.2d 1223.

6.8.  Parental status, aggravating or -nlti-
gating circum stances 

In determining sentence for murder convic­
tion, defendant’s being the father o f  a small 
child w as not a m itigating circumstance, where 
birth was out o f  wedlock and there w as no 
apparent "family tie.” State v. Smith (1984) 141 
Ariz. 510, 687 P.2d 1265.

§ 13-703
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6.9.   Passion , aggravating or mitigating
circum stances 

Murders had not been committed as result of 
m itigating circumstance of passion, where de­
fendant and victim had had more serious argu- 
ments than argument preceding murder in past 
and defendant showed neither anger nor resent­
ment for having been asked to leave victim’s 
house. State v. Wallace (1986) 151 Ariz. 362, 728 
P.2d 232.

7.   Prior conviction , aggravating or miti-
gating circum stances 

A ggravating factors, including defendant’s 
previous conviction for offense punishable by 
life imprisonment or death, fact that offense was 
committed for pecuniary gain and in a heinous, 
cruel, or depraved planner, outweighed mitigat­
ing factor defendant’s “significant impair 
ment”—  and justified defendant’s  death sen­
tence for first-degree murder of his mother. 
State v. Moorman (1987) 154 Ariz. 578, 744 P.2d 
679.

Defendant’s prior convictions for armed rob­
bery and kidnapping, involving use or threat o f 
violence were proven beyond reasonable doubt at 
defendant’s murder trial, and thus were properly 
considered as aggravating factors for purposes 
o f sentencing. State v. LaGrand (1987) 153 Ariz. 
21, 734 P.2d 563, certiorari denied 108 S .C t 207, 
98 L.Ed.2d 158.

Trial court properly found that defendant had 
previously been convicted o f felony involving use 
or threat o f  violence against another person, as 
aggravating circumstance to be considered in 
determining whether to impose death penalty, in 
that certified record indicated defendant had 
been convicted o California on three counts of 
robbery, one .vinch involved use of firearm, 
though under California Penal Code person could 
theoretically commit robbery with threat o f vio­
lence against property o f victim but without use 
or threat o f  violence directed to victim. State v. 
Correll (1986) 148 Ariz. 468, 715 P.2d 721.

Defendant’s 1965 California robbery convic­
tion, which had occurred at a time when the 
penalty in Arizona for first time robbery convic­
tion was five years to life, could be considered 
an aggravating circumstance as a conviction of  
an offense for which Arizona law could impose a 
life sentence, even though the maximum sen­
tence for robbery at the time o f the homicide 
was five years’ imprisonment State v. Tittle
(1985) 147 Ariz. 339, 710 P.2d 449.

First-degree murder defendant, whose previ­
ous conviction o f attempted armed robbery in 
California was used as aggravating factor under 
death penalty statute, had been convicted of  
crime involving use or threat o f violence on 
another person, irrespective o f  what was noted 
in California judgment of conviction, as nature 
of crime for which defendant was convicted 
could not be committ d in California without use  
o f force or fear against person of another. 
State v. Evans (1985) 147 Ariz. 57, 708 P.2d 738.
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Trial court properly considered defendant's 
■,rior armed robbery convictions as aggravating  
'■ircumstance in imposing death penalty upon 
first-degree murder conviction for killing which 
,ocurred during armed rubbery of convenience 
•tore, even though convictions had been appeal- 
t,,| where prior convictions were affirmed. 
State v. Smith (1985) 146 Ariz. 491, 707 I\2d 289.

Judgment o f conviction against defendant in 
Illinois for three counts o f first-degree murder, 
for which he received death sentence for each 
count and could have received sam e in Arizona, 
satisfied aggravating circumstance statute A.R. 
S. 6 13-703, subd. F, par. 1, that defendant had 
been convicted o f another offense in the United 
States for which under sta te  law sentence o f life  
imprisonment or death was imposable. State v. 
Hooper (1985) 145 Ariz. 538, 703 P.2d 482, certio­
rari denied 10C S.C t. 834, 474 U.S. 1073, 88 
L.Ed.2d 805.

•Judgment against defendant in Illinois on 
three counts o f  armed robbery and three counts 
of aggravated kidnapping, which crimes the Su­
preme Court took judicial notice involved use or 
threat o f violence against others, satisfied ag­
gravating circumstance statute A.R.S. § 13-703, 
subd, F, par. 2, that defendant was previously 
convicted o f  felony in the United States involv­
ing use o f threat o f  violence on another person. 
State v. Hooper (1985) 145 Ariz 538, 703 P.2d 
482, certiorari denied 106 S.Ct. 834, 474 U.S. 
1073, 88 L.Ed.2d 805.

In light o f  defendant's past history, his prior 
crime, and nature o f his abduction, violent sexu ­
al penetration, and strangulation o f helpless sev­
en-year-old child, defendant’s age o f 20 or close  
ties with family or friends were not sufficient 
mitigating circumstances to outweigh cruel, hei­
nous and depraved nature o f offense. State v. 
Roscoe (1984) 145 Ariz. 212, 700 P.2d 1312, cer­
tiorari denied 105 S .C t 2169, 471 U.S. 1094, 85 
L.Ed.2d 525.

Where murder defendant admitted at the sen ­
tencing hearing that he had previously been con­
victed o f  kidnapping, the trial court properly 
found the existence o f an aggravating circum­
stance provided for by sentencing this section. 
State v. Smith (1984) 141 Ariz. 510, 687 P.2d 
1265.

Trial judge did not err in using petitioner’s 
prior felony convictions as aggravating circum­
stances in sentencing petitioner to death notwith­
standing that petitioner w as appealing prior con­
victions. State v. Jordan (1983) 137 Ariz. 504, 
672 P.2d 169.

Prior convictions of robbery by assault and of  
aggravated robbery supported a finding beyond 
a reasonable doubt that petitioner was convicted 
o f an offense in the United States for which 
under Arizona law a sentence o f life imprison­
ment was imposable and thus supported a find­
ing of aggravating circumstances in death penal­
ty proceeding. State v. Jordan (1983) 137 Ariz. 
504, 672 P.2d 169.

Defendant's earlier conviction of dangerous or 
deadly assault by prisoner supported finding of  
two aggravating circumstances, namely, convic­
tion o f an offense punishable by life imprison­
ment and conviction of felony involving use o f  
violence on another person, where facts o f prior 
conviction indicated that defendant and another 
jail inmate struck fellow inmate several times 
with darts discharged through homemade blow- 
gun, that one dart penetrated victim's jawbone, a 
second traversed his skin near the shoulder, and 
a third penetrated his leg, and nurse and foren­
sic pathologist both testified that darts were 
capable o f causing serious physical injury. State  
v. Harding (1983) 137 Ariz. 278, 670 P.2d 383, 
certiorari denied 104 S.Ct. 1017, 465 U.S. 1013, 
79 L.Ed.2d 246.

1.. sentencing defendant convicted of murder, 
trial court did not etr in finding prior murder 
conviction to be aggravating circumstance, even 
though defendant was convicted of prior murder 
subsequent to conviction in instant case. State  
v. Richmond (1983) 136 Ariz. 312, 666 P.2d 57, . 
certiorari denied 104 S.Ct. 435, 464 U.S. 986, 78 
L.Ed.2d 367.

To constitute aggravating circumstance under 
this section, prior conviction of defendant m ust 
be for felony which by its statutory definition 
involves violence or threat o f  violence on another 
person. State v. Gillies (1983) 135 Ariz. 500, 662 
P.2d 1007.

A fter defendant’s conviction o f firstdegree  
mu,*dcr 2 nd ether crimes, trie! court erred in 
considering evidence o f circumstances surround­
ing defendant's prior conviction of theft to deter­
mine that it involved use and threat o f violence 
and in thus using such prior conviction as aggra­
vating circumstance in sentencing defendant to 
death. State v. Gillies (1983) 135 Ariz. 500, 662 
P.2d 1007.

Convictions entered prior to sentencing hear­
ing in first-degree murder case may be con- 
uidered regardless o f  the order in which the 
underlying crimes occurred or the order in which 
the convictions were entered; disapproving of 
State v. Ortiz, 639 P.2d 1020. State v. Gretzler
(1983) 135 Ariz. 42, 659 P.2d 1, certiorari denied 
103 S.Ct. 2444, 461 U.S. 971, 77 L.Ed.2d 1327, 
rehearing denied 104 S.Ct. 32, 463 U.S. 1236, 77 
L.Ed.2d 1452.

Where defendant’s conviction of conspiracy to 
commit murder w as not entered until conclusion 
o f murder trial, it should not have been con­
sidered as an aggravating circumstance in death 
penalty sentencing hearing. State v. Ortiz
(1981) 131 Ariz. 195, 639 P.2d 1020, certiorari 
denied 102 S.Ct. 2259, 456 U.S. 984, 72 L.Ed,2d
863.

7.5.  M ental im pairm ent, aggravating or
m itigating circum stances  

Defendant’s partial mental impairment, which 
involved significant impairment of his capacity to 
appreciate wrongfulness o f  his conduct or to 
conform it to requirements o f  the law but which
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was not sufficient to constitute a defense in 
prosecution for first-degree murder, w as not an 
absolute bar to imposition o f  death penalty. 
State v. Gretzler (1983) 135 Ariz. 42, 659 P.2d 1, 
certiorari denied 103 S.Ct. 2444 , 461 U.S. 971, 77 
L.Ed.2d 1327, rehearing denied 104 S.Ct. 32, 463 
U.S. 1236, 77 L.Ed.2d 1452.

In proceeding in which defendant was convict­
ed o f  first-degree murder and was sentenced to 
death, defendant's character disorder consisting  
o f a sociopathic-psychopathic personality could 
not be used to establish the ctatutory mitigating 
circumstance consisting o f  a significant impair­
ment o f  capacity to appreciate wrongfulness o f  
one’s  conduct or to conform ono’s  conduct to 
requirements o f  law, but not a sufficient impair­
m ent a s to constitute a defense to prosecution.
State v. Vickers (1981) 129 Ariz. 50 i, 633 P.2d 
315.

Defendant's character disorders may be con­
sidered by trial judge prior to impositii n of sen­
tence in proceeding involving capital offense 
even though such circumstances cannot be used 
to establish the statutory mitigating circum­
stance consisting of a significant impairment of 
capacity to appreciate wrongfulness of one's con­
duct or to conform one's conduct to require­
ments of law, but not a sufficient impairment as 
to constitute a defense to prosecution. Id.
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victim, and thus, defendant’s  participation in 
murder w as not relatively minor for sentencing 
purposes. State v. Libberton (1984) 141 A tu  
132, 685 P.‘2d 1284.

8.  Burden o f  proof, aggravating or mill.
gating circum stances

State v. Knapp (1977) 114 Ariz. 531, 562 P.2d 
704, certiorari denied 98 S.CL 1458 [main vol. 
u n e ]  435 U.S. 908, 55 L.Ed.2d 500.

Arizona death penalty statute, A.R.S.
§ 13-703, subd. E, imposing on defendant bur­
den o f  proof o f mitigation "sufficiently sutstan- 
tial to call for leniency," did not unconstitutional­
ly sh ift burden o f  proof to petitioner, in that1 
petitioner w as given opportunity to present 
factors in support o f  mitigation only after state 
had m et its burden o f proof on existence o f  at 
least one aggravating circumstance and only af­
ter petitioner had been convicted on charge of  
first-degree murder. Jeffers v. Ricketts, D.Ariz. 
1986, 627 F.Supp. 1334, affirmed in pan , re­
versed in part 832 F.2d 476.« *-

In capital cases, state  has burd.-n o f  proving 
existence o f  aggravating circumstances beyond 
a reasonable doubt nd burden is upon defend­
ant to show m itigating circumstances; however, 
defendant need not prove m itigating circum­
stances beyond a reasonable doubt, but by lesser

   m  prosecution. Id. burden o f  a preponderance o f  the evidence.
Evidence, including testimony o f  expert that sta te  v. McMurtrey (1984) 143 Ariz. 71, 691 P.2a

defendant had suffered no brain damage from iQ99( appeal after remand 151 Ariz. 105, 726
use o f  marijuana and sniffing o f  paint, and testi- P.2d 202, certiorari denied 107 S.Ct. 1359, 94
mony o f  psychologist that defendant w as intelli- L.Ed.2d 530.

gent and alert and was in possession o f  all his Even though the tria| court cou|d consicier the
faculties and not bothered by depression, anxi- eye'-Iiness testimony negating capital murder
ety, or subjective discomfort, did not support deiendant’s  claim o f  significant impairment due
defense counsel s  claim that defendant w as slow, to intoxication in determining whether defendant 
brain-damaged individual with significantly im- j,ad s hown by a  preponderance o f  the evidence
paired mental capacity and did not support find- that his intoxication, if  any, was a mitigating
ing o f  any mitigating circumstances which would circumstance, trial court’s error in ron«.s——  J -indicste inappropriateness o f  i m n n c . ; « » - /•- > • -

 j  Bauiig circumstances which would
indicate inappropriateness of imposition of death 
penalty following conviction for two murders. 
State v. Ceja (1980) 126 Ariz. 35, 612 P.2d 491.

Record did estahlish that defendant who w as  
sentenced to death suffered impairment o f  his 
capacity to appreciate wrongfulness o f  his con­
duct or to conform his conduct to requirements 
o f law but such impairment did not establish  
mitigation sufficiently substantial to call for le­
niency. State v. Steelman (190C) 126 Ariz. 19, 
612 P.2d 475, certiorari denied 101 S.Ct. 287, 449 
U.S. 913, 66 L.Ed.2d 141.

—  Minor participation In offense, ag­
gravating or mitigating circumstances 

Evidence that defendant agreed that the only 
ing to df' w as to kill virtm n—* *-------

7.8.

__________________ ucienaant agreed that the only L—  «  i,ro° l .on defendant to prove
thing to do was to kill victim, that he agreed to m itigating circumstances in sentencing determi-
hide victim’s  body in mine shaft, that ne pointed I*3 0/ 1. ^°£ VI0] 3^  ^ue„ Pr?f?s£- * State
a gun a t victim during trip to mine and threat- I* « b n « h t  fMWM
ened to Bhoot victim i f  he said anything, that 
defendant fired gun at victim’s  head from close  
range, that defendant Blammed large rock onto 
victim's head, and that defendant helped throw  
victim into mine shaft established beyond u rea­
sonable doubt that defendant intended to kill

  .ivauuii, n  any, was a mitigating
circumstance, trial court’s error in requiring de­
fendant to prove m itigating cii cumstances be­
yond a  reasonable doubt w as neither harmless 
nor nonprejudicial. State v. McMurtrey (1984) 
143 Ariz. 71, 691 P.2d 1099, appeal after  remand 
151 Ariz. 105, 726 P.2d 202, certiorari denied 107 
S.Ct. 1359, 94 L.Ed.2d 530.

Once defendant in capital murder case has 
proven m itigating circumstances h" a  preponder­
ance o f  the evidence, question before court is 
still w hether mitigating circumstances are su ffi­
ciently substantial to call for leniency. State v. 
McMurtrey (1984) 143 Ariz. 71, 691 P.2d 1099, 
appea' after remand 151 Ariz. 105, 726 P.2d 202, 
certiorari denied 107 S.CL 1359, 94 L.Ed.2d 530.

Placing burden o f  proof on defendant to prove 
litigating circumstances in sentencing d e l— ’ 

..jtion did not violate due process. Stal 
Lambright (1983) 138 Ariz. 63, 673 P.2d 1.

The state seeking the death penalty for an 
accused m ust prove the existence o f  aggra»nting 
circumstances beyond a reasonable doubL State 
v. Jordan (1983) 137 Ariz. 504, 672 P.2d 169. 
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State must prove aggravating circumstances 

beyond reasonable doubt. State v. Harding

(1983) 137 Ariz. 278, 670 P.2d 
denied 104 S.CL 1017, 465 U.S. 1' 
246.

Once defendant has been foun> 
a reasonable doubt, due process 
by requiring defendant to estal 
circumstances, as facLs which 
show mitigation are peculiarly w  
of defendant. State v. Richm 
Ariz. 312, 666 P.2d 57, certiorari 
435, 464 U.S. 986, 78 L.E.2d 3G7 

In capital cases, state bears bi 
existence o f aggravating circun 
reasonable doubt. S tate v. Je  
Ariz. 404, 661 P.2d 1105, certii 
S.CL 199, 464 U.S. 865, 78 L.Ed 

Burden of proof to establisl 
cumstances is not met by lack 
production by defendant o f  som- 
ative evidence. State v. Green 
Ariz. 150, 624 P.2d 828, certi 
S.CL 364, 454 U.S. 882, 70 L.E> 

Generally, when defendant 
edge that his behavior is subs' 
cause result, he is considero  
result, and sam e is true in res| 
tion o f  absence o f m itigating  
consideration o f death penalty. 
(1980) 120 Ariz. 283, 614 P.l 
denied 101 S.Ct. 408, 449 U.S 
251.

Defendant had burden o f p 
circumstances to avoid imposit 
ty. Id.

In death penalty case, state  
ence o f  aggravating circumst 
sonable doubt, and Supreme 
death penalty to life imprisc 
denes o f  aggravating factors i 

Placing burden o f  proof ol 
gating circumstances on defe 
him his right to due proccs 
(1980) 125 Ariz. 412, 610 P.2c

8.2.  Stipu lations, aggr
ing circum ptances 

In the absence o f a record 
defendant clearly intended tc 
have state prove, by admis 
aggravating circumstances i 
tion o f  the death penalty i 
would have to be given the 
ing procedures established  
court erred in sentencing by 
als which had been submittei 
permitting their use for det< 
o f gu ilt or innocence. Stat 
137 Ariz. 80, 669 P.2d 58.

8.3.  Judicial notice, i
gating circum stance  

The Supreme Court may 
that certain crimes are, b 
felonies against others in < 
there were aggravating circ
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iimstances 
1 Harding

111)83) 137 Ariz. 278, 670 P.2d 383, certiorari 
denied 104 S.Ct. 1017, 465 U.S. 1013, 79 L Ed.2d 
246.

Once defendant has been found guilty beyond 
a reasonable doubt, due process is not offended 
by requiring defendant to establish mitigating 
circumstances, as facts which would tend to 
chow mitigation are peculiarly within knowledge 
of defendant. State v. Richmond (1983) 136 
Ariz 312, 666 P.2d 57, certiorari denied 104 S.Ct.
435. 464 U.S. 986, 78 L.E.2d 367.

In capital cases, state  bears burden o f  proving 
existence o f aggravating circumstances beyond 
reasonable doubt State v. Jeffers (1983) 135 
Ariz. 404, 661 P.2d 1105, certiorari denied 104 
S.Ct. 199, 464 U.S. 865, 78 L.Ed.2d 174.

Burden o f proof to establish m itigating cir­
cumstances is not m et by lack o f proof, but by 
production by defendant o f somp form o f  affirm ­
ative evidence. State v. Grcenawal) (1981) 128 
Ariz. 150, 624 P.2d 828, certiorari denied 102 
S.C t 364, 454 U.S. 882, 70 L.Ed.2d 191.

Generally, when defendant acts with knowl­
edge that his behavior is substantially likely to 
cause result, he is considered to intend that 
result, and sam e is true in respect to considera­
tion o f absence o f mitigating circumstances in 
consideration o f death penalty. State v. Jordan 
(1980) 126 Ariz. 283, 614 P.2d 825, certiorari 
denied 101 S.Ct. 408, 449 U.S. 986, 66 L.Ed.2d 
251.

Defendant had burden of proving mitigating 
circumstances to avoid imposition o f death penal­
ty. !d.

In death penalty case, state m ust prove exist­
ence o f aggravating circumstances beyond rea­
sonable doubt, and Supreme Court will reduce 
death penalty to life imprisonment where evi­
dence o f aggravating factors is inconclusive. Id.

Placing burden o f proof o f establishing miti­
gating circumstances on defendant did not deny 
him his right to due process. State v. Smith
(1980) 125 Ariz. 412, 610 P.2d 46.

8.2.  S tipu lations, aggravating or m itigat­
ing circum stances

In the absence of a record which showed that 
defendant clearly intended to waive his right to 
have state prove, by admissible evidence, the 
aggravating circumstances on which the ques­
tion o f the death penalty revolved, defendant 
would have to be given the benefit o f the hear­
ing procedures established by law, and, trial 
court erred in sentencing by considering materi­
als which had been submitted under a stipulation 
permitting their use for determination o f issues 
of gu ilt or innocence. State v. Hensley (1983) 
137 Ariz. 80, 669 P.2d 58.

8.3.  Judicial notice, aggravating or m iti­
gating circum stances 

The Supreme Court may take judicial notice 
that certain crimes are, by definition, violent 
felonies against others in determining whether 
there were aggravating circumstances justifying
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the imposition of a death penalty in a capital 
case. State v. Nash (1985) 143 Ariz. 392, 694 
P.2d 222, certiorari denied 105 S.Ct. 2689, 471 
U.S. 1143, 86 L.Ed.2d 706.

8.5.   Delay, aggravating or m itigating cir­
cum stances 

Where all m itigating factors presented at pre­
vious sentencing hearing were considered at sec­
ond sentencing hearing, aa well as new factors 
presented by defendant, and defendant was un­
able to su ggest any other mitigating factors 
which could not be shown by reason of five-year 
delay between original sentence and subsequent 
sentence, delay in resentencing did not result in 
prejudice to defendant. State v. Blazak (1982) 
131 Ariz. 538, 643 P.2d 694, certiorari denied 103 
S.Ct. 184, 459 U.S. 882, 74 L.Ed.2d 149.

9.   Sufficiency o f  evidence, aggravating
or m itigating circum stances  

Finding of a "mitigating circumstance” for 
deatli penalty on ground that defendant’s capaci­
ty to appreciate wrongfulness o f his conduct or 
to conform his conduct to requirements o f  law 
was significantly impaired by reason o f mental 
condition and intoxication was not warranted 
when evidence from State and defense experts 
was conflicting and, though experts for Stale  
were clear and unequivocal in their findings, 
experts for defense were less exact in their 
conclusions, leaving no clear evidence as to a 
significant impairment. State v. McMurtrey
(1986) 150 Ariz. 382, 726 P.2d 202.

Evidence o f murder defendant's mental disor­
der was not sufficient to support finding that 
defendant’s capacity to appreciate wrongfulness 
o f his conduct or to conform to requirements o f 
law was significantly impaired, but not so  im­
paired as to constitute defense to prosecution, as 
m itigating circumstance in determining whether 
to impose death penalty. State v. Castaneda
(1986) 150 Ariz. 382, 724 P.2d 1.

M itigating circumstances were not sufficiently  
substantial to call for leniency in determining 
whether to impose death penalty for murder, 
which w as shockingly brutal nnd cruel. State v. 
Castaneda (1986) 150 Ariz. ?S2, 724 P.2d 1.

D efendant’s  remorse for the killing and his 
status as a cooperative, model prisoner are cir­
cumstances which should be considered but 
which did not sufficiently establish a mitigating 
circumstance in defendant's case to substantiate 
a claim for leniency, where the change in defend­
ant’s life style was not sufficiently substantial to 
call for leniency. State v. Tittle (1985) 147 Ariz. 
339, 710 P.2d 449.

Imposition o f death penalty upon conviction of 
one count o f  conspiracy to commit first-degree 
murder, two counts o f first-degree murder, one 
count o f attempted firstdegree murder, three 
counts o f kidnapping, three counts o f armed 
robbery, and one count o f firstdegree burglary 
was justifiably based on such aggravating cir­
cum stances as fact that defendant was previous­
ly convicted o f a felony involving the use or
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threat o f  violence on another person, that de­
fendant committed offense as consideration for 
receipt o f  a thing o f pecuniary value, and that 
defendant committed offense in an especially 
heinous, cruel or depraved manner. State v. 
Bracy (1985) 145 Ariz. 520, 703 P.2d 4G4, certio­
rari denied 106 S.Ct. 898, 474 U.S. 1110, 88 
L.Ed.2d 932.

Evidence established aggravating circum­
stance that murder was committed for pecuniary 
gain where defendant was at murder scene to 
rob victims and to take pickup truck. State v. 
Martinez-Villareal (1985) 145 Ariz. 441, 702 P.2d 
670, certiorari denied 106 S.Ct. 339, 474 U.S. 975, 
88 L.Ed.2d 324.

In consideration of mitigating factors, evi­
dence of a troubled childhood is entitled to great­
er w eight when defendant is a, minor than v/hen 
he is an adult. State v. Gcrlaugh (1985) 144 
Ariz. 449, 698 P.2d 694.

Existence o f a mere character or personality 
disorder such as sociopalhy is not alone su ffi­
cient to constitute a mitigating circumstance as 
regards death penalty for murder; however, 
such psychiatric evidence should be considered 
by a trial judge because it may su g g est some 
reason other than the nature o f  the disorder why 
defendant should receive leniency, including a 
difficult family history; trial judge may refuse  
to find a mitigating circumstance so long as he 
considers this evidence. State v. Gerlaugh
(1985) 144 Ariz. 449, 698 P.2d 694.

Testimony that murders were part o f an over­
all schem e involving robbery o f  armored truck 
w as sufficient to support finding o f aggravating  
factor that they were committed to obtain items 
o f  pecuniary value. State v. Poland (1985) 144 
Ariz. 388, 698 P.2d 183, affirmed 106 S.Ct. 1749, 
476 U.S. 147, 90 L.Ed.2d 123.

Sentence o f  death was proportionate to other 
sentences imposed by state upon other defend­
ants who had committed murders having similar 
degree o f aggravation where two or more aggra­
vating factors had been found and there were no 
m itigating factors sufficiently substantial to call 
for leniency, as defendant had prior conviction 
involving use or threat o f violence and offense  
was for pecuniary gain. State v. Poland (1985) 
144 Ariz. 388, 698 P.2d 183, affirmed 106 S.Ct. 
1749, 476 U.S. 147, 90 LEd.2d 123.

In light o f  facts that defendant was previously 
convicted o f  a felony including the use or threat 
o f violence on another person, that murder of  
victim, who was bound and helpless and who 
received blows from behind and gratuitous pain, 
was heinous and depraved, that aggravating cir­
cumstance o f  pecuniary gain was properly filed 
and that the mitigating evidence was not su ffi­
ciently substantial to call for a leniency, imposi­
tion o f death penalty was proper. State v. Carri­
ger (1984) 143 Ariz. 142, 692 P.2d 991, certiorari 
denied 105 S.Ct. 2347, 471 U.S. 1111, 85 I. Ed,2d
864.
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Record did not establish that trial judge had 
reasonable doubt as to existence o f aggravating 
factor sufficient to oruor death sentencp, even 
though trial judge appeared to have vacillated 
during an in-chambers discussion on the exist- 
ence o f the aggravating factor, where trial judge 
found existence o f the aggravating factor subse­
quent to the discussion in chambers in which he 
had indicated his awareness o f the reasonable- 
doubt standard. State v. Hensley (19841 142 
Ariz. 598, 691 P.2d 689.

Record established that trial judge did not rely 
upon improper materials in making finding of 
aggravating circumstance justifying imposition 
o f death penalty upon defendant who was con­
victed o f first-degree murder in light o f  his recit­
al that he had based his decision solely upon 
information presented at sentencing hearing and 
had not reviewed notes'taken  during trial of 
codefendants or relied cn other material not 
properly considered. State v, Hensley (1984) 142 
Ariz. 598, 691 P.2d 689.

Trial judge should not have considered factor 
that victim was buried alive as indicative of 
cruelty, for purposes o f  imposition of death pen­
alty for murder, where, although evidence indi­
cated that victim was buried alive, it w as incon­
clusive as to whether victim was ever conscious 
while in grave. State v. Gillies (1984) 142 Ariz. 
564, 691 P.2d 655, certiorari denied 105 S.CL 
1/75, 470 U.S. 1059, 84 L.Ed.?d 834.

Not only manner o f  death, but also circum- 
stances surrounding it, uiiu Lfieir o ifec i on vio- 
tim, amply warranted finding o f  cruelty warrant­
ing imposition o f death penalty for murder vic­
tim who was twice raped and was kept in uncer­
tainty as to her fate for eight hours. State v. 
Gillies (1984) 142 Ariz. 564, 691 P.2d 655, certio­
rari denied 105 S .C t 1775, 470 U.S. 1059, 84 
L.Ed .2d 834.

Where evidence is inconclusive as to whether  
victim was conscious during infliction o f  violence 
to his person, sentencing court cannot find that 
cruelty existed, for purposes o f death penalty. 
State v. Gillies (1984) 142 Ariz. 564, 691 P.2d 655, 
certiorari denied 105 S.Ct. 1775, 470 U.S. 1059, 
84 L.Ed.2d 834.

In conviction for murder of sheriff's deputy, 
evidence in mitigation was minor at best where 
officer was shot several times by defendant, at 
close range, nearly severing officer's left arm, 
defendant shot even after officer was disabled, 
and then left officer, who was conscious for 30 
minutes after the attack, to bleed to death. 
State v. Chaney (1984) 141 Ariz. 295, 686 P.2d 
1265.

Defendant's uncorroborated testimony that he 
w as a  model prisoner following arrest for mur­
der and that he realized wrongfulness o f his 
conduct and fe lt genuine remorse was insuffi­
cient to establish such allegations as m itigating 
circumstances. State v. Jam es (1984) 141 Ariz. 
141, 685 P.2d 1293, certiorari denied 105 S.CL 
398, 469 U.S. 990, 83 L.Ed.2d 332.
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For purposes o f  determining whether to im­
pose death penalty, m itigating circumstances 
urged by defendant that defendant was a "fol­
lower," that he was only 20 years o f  age and 
that he had no previous record of violence were 
not sufficiently substantial to call for leniency in 
light o f defendant's actual participation in mur­
der, defendant’s apparent ability to appreciate 
wrongfulness o f his acts, deliberation involved in 
the murder and the fact that victim w as beaten 
for substantial period of time before his death. 
State v. Libberton (1984) 141 Ariz. 132, 685 P.2d 
1284.

In assessin g  death penalty for murder, trial 
court correctly found no mitigating circumstanc­
es sufficient to call for leniency, and correctly 
found the two aggravating circumstances o f  pri­
or violent felony conviction and commission o f  
instant offense in especially heinous, cruel, or 
depraved manner, where murder victim's bruised 
hand indicated that she had attempted to ward 
off blows, evidence of bruised hand and evidence 
of rape indicated physical and mental pain, con­
stituting cruelty, where coroner testified that 
blows to victim's head were far more in number 
than were needed to kill her, and where victim  
was incapable o f  defending herself. S tate v. 
Summerlin (1983) 138 Ariz. 426, 675 P.2d 686.

Aggravating circumstances that prior convic­
tion was an offense punishable in state by life  
imprisonment, that such conviction was o f  a felo­
ny involving use o f violence on another person, 
that instant murders were committed for pecuni­
ary gain, and that murders were "depraved," 
plus lack o f m itigating circumstances sufficient­
ly substantial to call for leniency, supported im­
position o f  death penalty. State v. Harding
(1983) 137 Ariz. 278, 670 P.2d 383, certiorari 
denied 104 S.Ct. 1017.

Evidence supported trial court's finding that 
character o f defendant, convicted o f first-degree  
murder, had not changed between time o f  convic­
tion and resentencing, and thus, such w as not 
mitigating factor sufficient to outweigh aggra­
vating circumstances warranting death sentence. 
State v. Richmond (1983) 136 Ariz. 312, 666 P.2d 
57, certiorari denied 104 S.CL 435, 464 U.S. 986, 
78 L.Ed.2d 367.

In resentencing defendant, convicted o f  first­
degree murder, trial court correctly found a g ­
gravating circumstances that defendant had 
been convicted o f offense, murder, for which life  
imprisonment or death was imposable, that de­
fendant had been convicted of felony involving 
use or threat o f violence, and that offense was 
committed in especially heinous manner. State  
v. Richmond (1983) 136 Ariz. 312, 666 P.2d 57, 
certiorari denied 104 S.Ct. 435, 464 U.S. 986, 78 
L.Ed.2d 367.

Where defendant emptied his gun at victim s in 
crowded bar, with five to nine other people in 
immediate area o f victims, trial court properly 
found fact that defendant knowingly created  
grave risk o f death to persons other than victim s 
to be aggravating circumstance in sentencing
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defendant after conviction of first-degree mur­
der. State v. McMurtrey (19S3) 136 Ariz. 93, 664 
P.2d 637, certiorari den’ed 104 S.Ct. 180, 464 U.S. 
858, 78 L.Ed.2d 161.

In reviewing imposition o f  death penalty, it is 
duty o f supreme court to review record and 
make separate independent determination as to 
whether death penalty is appropriate. State v. 
McMurtrey (1983) 136 Ariz. 93, 664 P.2d 637, 
certiorari denied 104 S.Ct. 180, 464 U.S. 858, 78 
L.Ed.2d 161.

If a defendant introduces uncontroverted cred­
ible evidence tending to prove a mitigating cir­
cumstance then the m itigating circumstance ex­
ists; once the existence o f  one or more mitigat­
ing circumstances is established, the court must 
determine whether they arc sufficiently substan­
tial to call for leniency. State \ . Zaragoza (1983) 
135 Ariz. 63, 659 P.2d 22. certorsri denied 103 
S.Ct. 3097, 462 U.S. 1124. 77 L.hM.'dd 1366.

In prosecution for first-degree murder, evi­
dence, including psychiatric testimony did not 
convincingly establish that defendant’s capacity 
to conform his conduct to requirements o f  law 
was significantly impaired and, thus, mental im­
pairment was not m itigating factor in sentenc­
ing. State v. Smith (1981) 131 Ariz. 29, 638 P.2d 
696.

Evidence supporting a finding that one or 
more o f  certain aggravating conditions were 
present would be sufficient to find an aggravat­
ing circumstance under this section prior to 1979 
amendment. State v. Vickers (1981) 129 Ariz. 
506, 633 P.2d 315.

Determinations by trial court that defendant 
failed to establish existence o f first mitigating 
circumstance and that defendant’s capacity to 
appreciate wrongfulness o f  his conduct or to 
conform his conduct to the requirements o f law 
was significantly impaired but not so impaired as 
to constitute a defense to prosecution were not 
error. State v. Greenawalt (1981) 128 Ariz. 150, 
624 P.2d 828, certiorari denied 102 S.Ct. 364, 454 
U.S. 882, 70 L.Ed.2d 191.

Trial court did not err in determining that 
defendant was not under substantial duress at 
time o f events so as to constitute a mitigating 
circumstance in setting his sentence. Id.

Evidence that defendant had no prior criminal 
record, that defendant cooperated with law en­
forcem ent officers by confessing only after his 
accomplice was arrested, that defendant was be­
low average in intelligence, and that he only 
completed sixth grade in school did not support 
finding o f any mitigating circumstances which 
would indicate inappropriateness o f imposition o f  
death penalty following conviction for murder. 
State v. Bishop (1980) 127 Ariz. 531, 622 P.2d 
478.

In prosecution for murder in the first degree, 
evidence was overwhelming that defendant was 
not acting in fear or self-defense 30 as to consti­
tute a mitigating factor. State v. Smith (1980)
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In determining whether n murder has been 
committed in an especially heinous or depraved 
manner, killer's state o f mind may be shown by 
his behavior at or near time o f offense. State v. 
Lujan (1979) 124 Ariz. 365, 604 P.2d 629.

In view o f contradictory evidence concerning 
defendant’s  condition trial court could refuse to 
find existence o f suggested  m itigating factor o f  
psychotic condition with compulsory behavior. 
State v. Smith (1979) 123 Ariz. 231, 599 P.2d 187, 
appeal after remand 131 Ariz. 29, 638 P.2d 696.

Reporter's transcript o f plea o f guilty to prior 
felony charge established that there w as a  su ffi­
cient factual basis for such plea for purpose of 
determining whether prior felony conviction 
could be considered aggravating circumstance 
warranting imposition o f  death penalty upon con­
viction o f murder. State v. Watson (1978) 120 
Ariz. 441, 586 P.2d 1253, certiorari denied 99 
S.CL 1254, 440 U.S. 924, 59 L.Ed.2d 478, appeal 
after remand 129 Ariz. 60, 628 P.2d 943.

10.  Jury questions, aggravating or m iti­
gating circum stances

Defendant was not entitled to jury determina­
tions o f aggravating and m itigating factors, in 
penalty phase o f capital murder prosecution. 
Jeffers v. Ricketts, C.A.9 (Ariz.) 1987, 832 F.2d 
476.

Petitioner’s constitutional rights were not vio­
lated by failure o f Arizona death sentencing  
statute, A.R.S. § 13-703, to provide for jury 
determination o f existence o f  aggravating cir­
cumstances. Jeffers v. Ricketts, D.Ariz.1986, 
627 F.Supp. 1334, affirm ed in part reversed in 
part 832 F.2d 476.

Petitioner's constitutional rights were not vio­
lated by failure of Arizona death sentencing  
statute, A.R.S. § 13-703, to require jury determi­
nations o f  mitigating factors or to require a 
separate determination that death penalty was 
appropriate under the circumstances o f  the case. 
Jeffers v. Ricketts, D.Ariz.1986, 627 F.Supp. 
1334.

Defendant convicted o f first-degree murder 
did not have right under U.S.C.A. Const. Amend.
6 to have jury participate in determining exist­
ence o f aggravating circumstances under this 
section. State v. Jam es (1984) 141 Ariz. 141, 685 
P.2d 1293, certiorari denied 105 S.Ct. 398, 469 
U.S. 990, 83 L.Ed.2d 332.

10.1.  Record, aggravating or  m itigating
circum stances

Better practice is for trial court to place, on 
the record, a list o f all factors offered by a 
defendant in mitigation o f  his sentence and then 
explain court's reasons for accepting or rejecting 
such factors. State v. Leslie (1985) 147 Ariz. 38, 
708 P.2d 719.

If the Supreme Court cannot determine from  
the record whether the trial court considered all 
relevant m itigating factors in sentencing defend­
ant, Federal Constitution compels the Supreme 
Court to remand the case for further explana­
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tion. State v. Leslie (1985) 147 Ariz. 38 ,708  P.2d 
719.

10.2.  F indings, aggravating or m itigating
circum stances 

Trial court could properly impose death penal­
ty for separate counts upon determining that 
defendant killed victims, that he reasonably 
knew that they would he killed and that he 
intended to kill them, though finding was not 
suited separately for each count. S la te  v. Cor- 
rell (1986) 118 Ariz. 468, 715 P.2d 721.

Trial court was not required to sb ite  its find­
ings with respect to three m itigating circum­
stances proffered by defendanL convicted of 
murder in the first degree, where the proffered 
circumstances were not explicitly enumerated by 
this section as m itigating circumstances. State 
v. Fisher (1984) 141 Ariz. 227, 686 P.2d 750, 
certiorari denied 105 S.CL 548, 469 U.S. 1066, 83 
L.Ed.2d 436.

10.5.   Independent review, aggravating or
m itigating circum stances 

Under Arizona death penalty statute, this sec­
tion, supreme court is required to conduct inde­
pendent review o f  trial court’s decision concern­
ing balancing o f  aggravating and mitigating cir­
cumstances. State v. Summerlin (1983) 138 Ariz. 
426, 675 P.2d 686.

10.8. Burden o f  proof, in general 
Before one is subject to death penalty, state  

must charge him and prove him guilty beyond 
reasonable doubt, and m ust prove aggravating  
circumstances beyond reasonable doubL State  
v. Richmond (1983) 136 Ariz. 312, 666 P.2d 57, 
certiorari denied 104 S.CL 435, 464 U.S. 986, 78 
L.Ed.'2d 367.

11. Adm issibility o f  evidence  
In sentencing phase o f first-degree murder 

prosecution, manual o f police procedures discuss­
ing use o f handcuffs and chemical agents, which 
defendant was allegedly seen reading, although 
possibly relevant, if  proven, to the "heinous, 
cruel or depraved” aggravating circumstance, 
was irrelevant as purely speculative; however, 
defendant was not prejudiced by admission of 
manual, since such aggravating circumstance 
was improper on other grounds. State v. Poland
(1985) 144 Ariz. 412, 698 P.2d 207, affirmed 106 
S.Ct. 1749, 476 U.S. 147, 90 L.Ed.2d J23.

Trial court erred by considering materials at 
sentencing hearing which had been submitted 
under a stipulation permitting their use for de­
termination o f issues o f  guilt or innocence only. 
State v. H ensley (1983) 137 Ariz. 80, 669 P.2d 58.

Any relevant evidence may be used to rebut 
defendant’s  m itigating circumstances at death 
penalty sentencing hearing regardless o f  its ad­
missibility at trial. State v. Ortiz (1981) 131 
Ariz. 195, 639 P.2d 1020, certiorari denied 102 
S.CL 2259, 456 U.S. 984, 72 L.Ed.2d 863.

Testimony o f three law enforcem ent officers 
concerning details o f prior crimes o f violence
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which were committed by defendant was proper­
ly received in sentencing hearing, in that testi­
mony was highly relevant to determination by 
y o u rt o f whether crime of violence within pur­
view o f section governing existence o f  the sec ­
ond aggravating circumstance under death pen­
ally statute. § 13-454 (repealed; now § 13-703) 
3 prior felony conviction involving the use of 
threat o f violence on another person, had oc­
curred. Suite v. Greenawalt (1981) 128 Ariz.
)50, 624 P.2d 828. certiorari denied 102 S.CL 364, 
454 U.S. 882. 70 L.Ed.2d 191.

Medical doctor may give expert testimony 
based in part on hearsay. State v. Smith (1979) 
123 Ariz. 231, 599 P.2d 187, appeal after remand 
131 Ariz. 29, 63S P 2d 696.

13.2. Judge  
Defendant was not entitled to a new trial on 

grounds that trial judge who originally sen­
tenced him to death was disqualified for cause, 
and thus precluded from conducting resentenc­
ing hearing after remand, regardless o f whether 
new statute allowing a successor judge to con­
duct sentencing applied, due to absence o f possi­
bility o f prejudice where on resentencing defend­
ant received the minimum sentence for convic­
tion of first-degree murder. State v. Jordan
(1985) 144 Ariz. 240, 697 P.2d 323.

Capital sentencing by trial judge rather than 
jury docs not violatp Const. Art 2, § 15 and 
U.S.C.A. Const.Amend. 8 against cruel and un­
usual punishment. State v. Gillies (1984) 142 
Ariz. 564, 691 P.2d 655, certiorari denied 105 
S.Ct. 1775, 470 U.S. 1059, 84 L.Ed.2d 834.

In death penalty case, which is treated differ­
ently from nondeath penalty cases, there was 
appearance o f impropriety when judge who had 
sentenced defendant to death in prior case also 
tried sam e defendant for another potential death 
penalty offense, and judge should have recused 
him self from trying defendant for second mur­
der even though defendant made no motion for 
peremptory change of judge prior to trial or 
request for change of judge for cause. State v. 
Vickers (1983) 138 Ariz. 450, 675 P.2d 710.

13.5. Jury, in general 
Defendant was not denied his U.S.C.A. Const. 

Amend. 6 right to jury trial because jury was 
excluded from considering factual issues 
presented to court in death sentencing proce­
dure. State v. Gillies (1984) 142 Ariz. 564, 691 
P.2d 655, certiorari denied 105 S .C t 1775, 470 
U.S. 1059, 84 L.Ed.2d 834.

Jury participation is not required in capital 
sentencing determinations. State v. Gillies
(1984) 142 Ariz. 564, 691 P.2d 655, certiorari 
denied 105 S.Ct. 1775, 470 U.S. 1059, 84 L.Ed.2d 
834.

Defendant did not have right to have jury 
participate in sentencing, notwithstanding that 
death penalty was a possible outcome. State v. 
Lambright (1983) 138 Ariz. 63, 673 P.2d 1.

CRIMINAL c o d e

Petitioner did not have a right under either 
U.S.C.A. Const. Amend. 6 or 8 to have a jury 
find those facts that made a death sentence 
imposable. State v. Jordan (1983) 137 Ariz. 504, 
£.72 P.2d 169.

Defendant, who was convicted of first-degree 
murder and was sentenced to death, did not have 
right to have jury participate in sentencing deci­
sion. State v. Gretzler (1983) 135 Ariz. 42, 659 
P.2d 1, certiorari denied 103 S.CL 2444, 461 U.S. 
971, 77 l,.Ed.2d 1327, rehearing denied 104 S.CL 
32, 463 U.S. 1236, 77 L.Ed.2d 1452.

Question, o f jury, whether they entertained 
conscientious or religious opinion concerning 
death penalty which would prevent them from 
finding defendant guilty even if they were satis­
fied beyond a reasonable doubt that he was 
guilty o f first-degree murder did not impermissi 
bly interject issue o f punishment into minds of 
prospective jurors. Suite v. Smith (19791 123 
Ariz. 231, 599 P.2d 187, appeal after remand 131 
Ariz. 29, 638 P.2d 696.

Question, of prospective jurors, whether they 
entertained conscientious or religious opinion 
concerning death penalty which would prevent 
them from finding defendant guilty even if  they 
were satisfied beyond reasonable doubt that he 
w as guilty of first-degree murder did not cause 
biased jury by eliminating from jury those per­
sons who abhor death penalty while leaving on 
jury any person whose judgment would be cloud­
ed by desire to see defendant suffer supreme 
penalty. Id.

14. Instructions
In potential death penalty cases. Supreme 

Court requires trial judge to instruct jury on all 
lesser included offenses o f homicide that are 
supported bv evidence. State v. Neal (1984) 143 
Ariz. 93, 692 P.2d 272.

15. Prcsentence reports
State v. Watson (1976) 114 Ariz. 1, 559 P.2d 

121, certiorari denied 97 S.Ct. 1687, 430 U.S. 986, 
52 L.Ed.2d 382 [main volume] appeal on other 
grounds after remand 120 Ariz. 441, 586 P.2d 
1253, certiorari denied 99 S.Ct. 1254, 440 U.S. 
924, 59 L.Ed.2d 478, appeal after remand 129 
Ariz. 60, 628 P.2d 943.

15.5. Sentencing hearing  
"Evidence" to bo admitted for sentencing pur­

poses is, like other evidence, governed by rules 
o f evidence, while "information" may be con­
sidered by sentencing court even though it may 
not m eet requirements o f  evidence rules. State  
v. Jones (1985) 147 Ariz. 353, 710 P.2d 463.

Where sentencing judge’s contact with the vic­
tim’s relatives prior to presentence hearing man­
dated his disqualification from the case, former 
provisions of this section requiring that trial 
judge conduct sentencing proceedings further 
confined successor judge who ruled on motion 
for new trial, and accordingly new trial was 
required. State v. Leslie (1983) 136 Ariz. 463, 
666 P.2d 1072.

§ 13-703
N ote 15.5

199

I



Trial judge's contact with the victim’s relatives 
before conducting presentence hearing mandat­
ed his disqualification from the case. State v. 
Leslie (1983) 136 Ariz. 463. 666 P.2d 1072.

By notifying both defendant and trial court of 
what aggravating circumstances prosecution 
would seek to prove in death penalty sentencing  
hearing, by disclosing what evidence it would 
use at hearing, and hy giving notice o f aggravat­
ing circumstances and disclosing additional evi­
dence som e three weeks before hearing, prosecu­
tion performed duties required o f  it in hearing. 
State v. Ortiz (1981) 131 Ariz. 19a, 639 P.2d 1020. 
certiorari denied 102 S.Ct. 2259, 456 U.S. 984, 72 
LEd.2d 863.

Although sentencing judge at original sentenc­
ing hearing stated that if he had had discref’on, 
he would enter sam e judgm ent he was about to 
enter and that he felt that defendant was guilty, 
permitting that judge to preside over a second 
sentencing proceeding did not violate prohibition 
against permitting even appearance o f partiality, 
since the opinion o f judge w as based upon obser­
vation o f w itnesses and other evidence. State v. 
Knapp (1979) 125 Ariz. 503, 611 P.2d 90, supple­
mented 127 Ariz. 65, 618 P.2d 235.

When defendant is to be resentenced, and par­
ticularly when death sentence is possible, evi­
dence and testimony should be as fresh as possi­
ble; relying on previous hearing in mitigation 
and aggravation conducted months before the 
imposition o f  the death penalty is not. recom­
mended. State v. Arnett (1980) 125 Ariz. 201, 
608 P.2d 778.

Where, after remand for resentencing o f de­
fendant who w as originally sentenced to death, 
the trial judge engaged in a  conversation in 
chambers with the murder victim’s  brother, a 
police officer, in which the brother expressed the 
family's opinion that the court should again im­
pose the death penalty and where the judge 
thereafter failed to disqualify him self from pre­
siding at the resentencing hearing, the trial 
judge’s action so impinged on defendant's funda­
mental right to a fair hearing as to require that 
the sentence be se t  aside and a new sentence  
imposed by a different judge. State v. Valencia
(1979) 124 Ariz. 139, 602 P.2d 807, appeal after 
remand 182 Ariz. 248, 645 P.2d 239.

16. Review—In general
Rc'-c-rsa! of trial court’s conclusions that de­

fendant convicted o f murder did not prove by 
preponderance o f  evidence that he could be reha­
bilitated during life sentence or that his cocaine 
addiction significantly impaired his capacity to 
conform his conduct to requirements o f law re­
quired remand for resentencing, a t which time 
trial court w as required to consider two addition­
al m itigating circumstances when determining 
whether to impose life sentence or death sen­
tence. State v. Rossi (1987) 154 Ariz. 245, 741 
P.2d 1223.

The Supreme Court m ust independently re­
view the record in a capital felony case to deter­
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N ote 15.5

mine the presence or absence o f aggravating and 
m itigating circumstances, and the weight to be 
given to each, and must also determine the pro­
priety o f  the sentence. State v. Nash (1985) 143 
Ariz. 392, 694 P.2d 222, certiorari denied 105 
S.Ct. 2689, 471 U.S. 1143, 86 L.Ed.2d 706.

Reviewing court has an independent duty to 
review the evidence dealing with sentencing and 
make its own decision regarding whether death 
sentence is warranted. State v. Carriger (1984) 
143 Ariz. 142, 692 P.2d 991, certiorari denied 105 
S.Ct. 2347, 471 U.S. 1111, 85 L.Ed.2d 864.

Though determination of whether defendant 
convicted o f first-degree murder killed, attem pt­
ed to kill, or intended to kill ought to be made by 
trial court in determining whether to impose 
death penalty, Supreme Court will not remand 
case for resentencing when record ccmpels find­
ing on such issue either affirm atively or nega­
tively. State v. Emerv (1984) 141 Ariz. 549, 688 
P,2d 175.

Supreme Court has an independent duty to 
review evidence to determine whether sentence  
o f death is properly imposed. State v. Chaney
(1984) 141 Ariz. 295, 686 P.2d 1265.

On appeal, Supreme Court independently re­
view s record to determine existence or absence 
o f aggravating and m itigating circumstances, 
and determines whether death penalty should be 
imposed. State v. Libberton (1984) 141 Ariz. 
132, 685 P .2d 1284.

Supreme court independently reviews record 
o f each capital case to determine correctness o f  
findings o f trial court as to aggravating and 
m itigating circumstances, in order to indepen­
dently determine propriety o f sentence imposed. 
State v. Harding (1983) 137 Ariz. 278, 670 P.2d 
383, certiorari denied 104 S.Ct. 1017, 465 U.S. 
1013, 79 L.Ed.2d 246.

Supreme court reviews each death penalty im­
posed by state's sentencing courts to insure that 
sentence has not been applied in arbitrary or 
capricious manner. State v. Harding (1983) 137 
Ariz. 278, 670 P.2d 383, certiorari denied 104 
S.Ct. 1017, 465 U.S. 1013, 79 L.Ed.2d 246.

In death penalty cases, supreme court will 
conduct independent examination of record to 
determine for itse lf the presence or absence o f  
aggravating and mitigating circumstances and 
weight to give to each, and will independently 
determine propriety of the sentence. State v. 
Richmond (1983) 136 Ariz. 312, 666 P.2d 57, 
certiorari denied 104 S .C t 435, 464 U.S. 986, 78 
L.Ed.2d 367.

In each case where death penalty is imposed, 
supreme court will conduct independent review  
o f record to assure just resu lt State v. Rich­
mond (1983) 136 Ariz. 312, 666 P.2d 57, certiorari 
denied 104 S.Ct. 435, 464 U.S. 986, 78 L.Ed.2d 
367.

When death penalty is imposed, trial court 
may find m itigating factors substantial enough  
to call for leniency, and supreme court will then 
conduct independent review o f all matters o f
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. ,ravation and mitigation to determine if death 
lien ee  was properly imposed, and will conduct 
-uportionality review in every case to assure 
■nalty is not excessive nor disproportionate to 

■'niences imposed in similar cases; such safe- 
"siird.t are blind to color, wealth or sex of de- 
■VndanL State v. Richmond (1983) 130 Ariz. 312,
. p.2d 57, certiorari denied 104 S.Ct. 135, 464 
• s. 986, 78 L.Ed.2d 367.

Supreme court reviews record o f each death 
.entente case to independently determine if trial 
,,urt correctly applied aggravating and mitigat- 
ng circumstances. State v. Adamson (1983) 136 
\riz. 250, 665 P.2d 972, certiorari denied 104 
S.Ct. 204, 464 U.S. 865, 78 L.Ed.2d 178.

In reviewing imposition of death penalty, it is 
.upreme court's duty to review record and make 
H’parate and independent determination as to 
whether death penalty is appropriate. State v. 
McDaniel (1983) 136 Ariz. 188, 665 P.2d 70.

In capital cases, Supreme Court will search 
record and make independent determination 
whether the death penalty should be imposed. 
State v. Jeffers (1983) 135 Ariz. 404, 661 P.2d 
1105, certiorari denied 104 S.Ct. 199, 464 U.S. 
S65, 78 L.Ed.2d 174.

In capital cases, Supreme Court independently 
reviews facts that trial court found established 
presence or absence o f aggravating and mitigat­
ing circumstances, and it determines for itse lf  
whether latter outweigh former when it finds 
both to be present. Id.

Supreme Court is required to independently 
review record and determine whether it believes 
that death penalty should be imposed. State v. 
Graham (1983) 135 Ariz. 209, 660 P.2d 460.

Although none o f the issues raised by counsel 
on appeal concerned penalty imposed, court had 
an obligation to examine aggravating and miti­
gating circumstances to determine if  evidence 
supported imposition o f death penalty. State v. 
Gerlaugh (1983) 135 Ariz. 89, 659 P.2d 642.

Where death penalty has been erroneously 
imposed, Supreme Court will se t it aside in favor 
of a life sentence. State v. Gretzler (1983) 135 
Ariz. 42, 659 P.2d 1, certiorari denied 103 S.Ct. 
2444, 461 U.S. 971, 77 L.Ed.2d 1327, rehearing 
denied 104 S.Ct. 32, 463 U.S. 1236, 77 L.Ed.2d 
1452.

In reviewing imposition o f death penalty court 
will conduct independent examination of record 
to determine whether death penalty was proper­
ly imposed. State v. Smith (1981) 131 Ariz. 29, 
638 P,2d 696.

It. reviewing imposition o f death penalty, su ­
preme court is obliged to conduct independent 
examination o f record to determine whether 
death penalty w as properly imposed, and will not 
uphold imposition o f death penalty unless either 
murder or defendant differs from norm of first­
degree murders or defendants. State v. Britson
(1981) 130 Ariz. 380, 636 P.2d 628.

Unlike appellate review o f noncapital crimes, 
duty o f supreme court on review o f death penal­

ty is to conduct independent examination of  
record to determine whether d.-ath penalty was 
properly imposed. State v. Schad (1981) 129 
Ariz. 557, 633 P.2d 366, certiorari denied 102 
S.Ct. 1492, 455 U.S. 983, 71 L.Ed.2d 693.

Reviewing court in considering imposition of 
death penalty is not concerned with findings of  
trier o f fact during guilt determination process 
of trial. State v. Jordan (1980) 126 Ariz. 283, 614 
P.2d 825, certiorari denied 101 S .C t 408, 449 U.S. 
986, 66 L.Ed.2d 251.

Supreme court, in reviewing a death sentence, 
must make an independent review of the facts to 
determine presence or absence o f  aggravating  
and m itigating circumstances. State v. Madsen
(1980) 125 Ariz. 346, 609 P.2d 1046.

Where death penalty was imposed based on 
aggravating circumstance that defendant com ­
mitted murder in an especially heinous, cruel or 
depraved manner, supreme court was required 
to independently examine trial court record to 
determine if  such aggravating circumstance ex­
isted. State v. Lujan (1979) 124 Ariz. 365, 604 
P.2d 629.

16,1.  Proportionality, review
A proportionality review m ust be conducted in 

every death penalty case to determine whether 
sentences o f  death are excessive or dispropor­
tionate to penalty imposed in similar cases con­
sidering both the crime and the defendant. 
State v. Nash (1985) 143 Ariz. 392, 694 P.2d 222.

In death penalty case, Supreme Court indepen­
dently reviews the record to determine presence 
or absence o f aggravating circumstances and the 
weight to be given to each; Supreme Court must 
also determine the propriety of the sentence. 
State v. Hensley (1984) 142 Ariz. 598, 691 P.2d 
689.

The Supreme Court is required in all death 
cases to make an independent review of the facts 
to determine for itse lf aggravating and m itigat­
ing factors. State v. Clabourne (1984) 142 Ariz. 
335, 690 P.2d 54.

As part o f  Supreme Court’s independent re­
view o f  the propriety o f  the death sentence im­
posed in a case, it conducts proportionality re­
view to determine whether the sentences o f  
death are excessive or disproportionate to the 
penalty imposed in similar esses, considering 
both the crime and the defendant. State v. 
Villafuerte (1984) 142 Ariz. 323, 690 P.2d 42, 
certiorari denied 205 S .C t 1234, 469 U.S. 1230.
84 L.Ed.2d 371.

Supreme Court conducts proportionality re­
view to determine whether death sentence is 
excessive or disproportionate to penalty imposed 
in similar cases, considering both the crime and 
the defendant; Supreme Court considers not 
only cases where death penalty was affirmed but 
also cases where death penalty was reduced to 
sentence o f  life imprisonment State v. Harding
(1984) 141 Ariz. 492, 687 P.2d 1247.
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In determining whether the death penalty is 
disproportionately applied, eases involving impo­
sition o f the death penalty upon a finding of 
sam e aggravating circumstances are considered 
along with cases where the death penalty was 
reduced to life imprisonment State v, Fisher
(1984) 141 Ariz. 227, 68G P.2d 750, certiorari 
denied 105 S .C t 548, 469 U.S. 1066, 83 L.Ed.2d
436.

In de-.th penalty cases, Supreme Court con­
ducts proportionality review to determine wheth­
er sentences o f death are exci ssive  or dispropor­
tionate to penalty imposed ir similar cases, con­
sidering both crime and defendant, as well as 
cases in which death penalty was reduced to life 
imprisonment State v. Jam es (1984) M l Ariz. 
141, 685 P.2d 1293, certiorari denied 105 S.Ct. 
398 469 U.S. 990, 83 L.Ed.2d 332.

In death penalty cases, Supreme Court con­
ducts a proportionality review to determine 
whether sentences o f death are excessive or 
disproportionate to penalty imposed in similar 
cases, considering both the crime and the defend­
ant; Supreme Court considers not only cases 
where death penalty was affirmed but also cases 
where death penalty was reduced to sentence of  
life imprisonment. State v. Libberton (1984) 141 
Ariz. 132, 685 P.2d 1284.

Supreme court, in reviewing death penalty, 
m ust consider whether imposition o f death sen ­
tence in instant case is proportionate to imposi­
tion o f  death sentence in similar cases. State v. 
Summerlin (19S3) 138 Ariz. 426, 676 t'.2d 68b.

For purposes o f proportionality review of 
death sentence, facts o f  case were significantly 
different from facts o f cases where death penal­
ty was reduced to life imprisonment, and there­
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fore death sentence would be affirmed. State v 
Summerlin (1983) 138 Ariz. 426, 675 P.2d G86l 

Imposition o f  death penalty was not dispropor- 
tionate to penalty imposed in similar casei 
State v. Harding (1983) 137 Ariz. 278, 670 P.2<j 
383, certiorari denied 104 S.Ct. 1017, 465 U.S 
1013, 79 LEd.2d 246.

Supreme Court conducts proportionality re­
view to determine whether sentences o f death 
are excessive or disproportionate to penalty im­
posed in similar cases, considering both crime 
and defendant. Slate v. Harding (1983) 137 
Ariz. 278, 670 P.2d 383, certiorari denied 104
S.Ct. 1017, 465 U.S. 1013, 79 L.Ed.2d 246.

16.5.   M odification o f  sentence, review
Defendant’s sentence for first-degree murder 

was modified by the supreme court from life 
imprisonment, which w as not sentence provided 
by sentencing statute for first degree murder, to 
term o f imprisonment in custody o f department 
o f corrections for life, without possibility o f  pa­
role until completion of 25 calendar years. State 
v. Watkins (1980) 126 Ariz. 293, 614 P.2d 835.

17. C onsecutive sentences  
Defendant's sentences o f seven ard one-half 

years’ imprisonment for aggravated assault and 
life imprisonment for first-degree murder were 
not excessive on basis that they were to be 
served consecutively rather than concurrently in 
light o f fact that there were no unusual circum­
stances to m itigate a severe sentence, and de­
fendant was prison escapee at time of instant 
offenses, violently assaulting young woman with 
whom he w as living and stabbing to death one of 
his friends for no apparent reason. State v. 
Watkins (1980) 126 Ariz. 293, 614 P.2d 835.
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§ 13-704. Method o f in f lic t io n  o f sentence o f death
The penalty of death shall be inflicted by lethal gas, under the supervision of the 

department of corrections.'
Amended by Laws 1980, Ch. 229, § 8, eff. April 23, 1980.

United States Suprem e Court 
Death penalty, see  G regg v. Georgia, 1976, 96 

S.Ct. 2909, 428 U.S. 153, 49 L.Ed.2d 859; Wood­

son v. North Carolina, 1976, 96 S.CL 2978, 428 
U.S. 280, 49 L.Ed.2d 944; Roberts v. Louisiana, 
1976, 96 S.Ct. 3001, 428 U.S. 325, 49 L.Ld.2d 974.

§ 13-705. Persons present a t execution o f sentence o f death; lim ita tio n
Library References 

Criminal Law <3=>985 to 989.
CJ.S. Criminal Law § 1573 et seq.

§ 13-707. Sentence o f im prisonment fo r m isdemeanor

A. A sentence of imprir mment tor a misdemeanor shall be for a definite term to be 
served other than a place within custody of the state department of corrections. The 
court shall fix the term of imprisonment within the following maximum limitations: 

1. For a class 1 misdemeanor, six months.
2. For a class 2 misdemeanor, four months.
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B. T he c o u r t m ay, pu 
be re lea sed  o n  a n y  bas 
Amended by Laws 1987, Cl
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jury nt h is f ir s t  tr ia l d id  not doerce Ids 
execution , review ing court w ould care­
fu lly  exam in e propriety o f  dentil penalty  
decree !>.v ju ry  nt retrial. Id.

W here sen tence Is w ith in  perm issible  
statu tory  lim its, it w ill not lie m odified  
or reduced on appeal un less it clearly  
appears ex cessiv e  under circum stances. 
S tate  v. I’ickard (1969) 105 Ariz. 21!), 
462 P.2d 87.

T ria l court’s  w ide d iscretion  to sen­
tence n defendan t is not su b ject to In­
terference by an  appellate court unit's* 
it is  c learly  dem onstrated th at the pow­
er lia s been abused. S ta te  v. Seott 
(1069) II  Ariz. App. 68, -161 P.2d 712.

Sentence w ill not lie up set so  Iona a s  
it is  w ith in  sta tu to ry  lim its  nml does  
not constitu te  an abuse o f  discretion. 
S ta te  v. Itoclie (1960) 104 Ariz. 276, 451 
P.2d G05.

CRIMINAL CODE Title 13

W here sta tu te  fix in g  punishm ent for  
an o ffen se  Is constitu tional, sentence  
w ith in  sta tu to ry  lim it is pro|>er and, ab­
sen t som e sh ow ing  to contrary, sen tence  
w ill not la- d isturbed on appeal. .State 
v. A nders (1905) 2 A riz. App. 42, 40(1 l \2 d  
244.

W here penalty  upon conviction  Is 
w ith in  lim ita tio n s o f sta tu te  and is  en ­
tirely  w ith in  sound d iscretion  o f  trial 
judge, Suprem e Court o t d isturb
rid ing o f tr ia l court lini’-sv c learly  ap­
pears th a t sen tence im posed Is so  ex ces­
s iv e  th a t it  resu lts in abuse o f d iscre ­
tion. S ta te  v. W allace (1.065) 98  Ariz. 
248, 408 l \2 d  550.

P en alty  to Ik; Imposed on conviction  
o f  crim e is, w ith in  lim ita tion s o f  s ta t ­
ute, en tire ly  w ith in  d iscretion  o f  tria l 
judge and sen tence  w ill not be m odified  
un less it  c lea r ly  appears Hint sen tence  
im posed is  excessiv e . S ta te  v. Q uintana  
(1903) 92 Ariz. 308, 376 P.2d 773.
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M  » m  «  I h ) .  •__________9     JL _ __ ! i . L  -  . . X  ____ __sentence 01 ueatu ur me luipxiduxuiiexit wuhuui
sibility of parole until the defendant has served 
twenty-five calendar years

A. A person guilty of first degree murder as defined in § 13-1105, 
shall suffer death or imprisonment in the custody of the department 
of corrections for life, without possibility of parole until the comple­
tion of the service of twenty-five calendar years, as determined and 
in accordance with the procedures provided in subsections B through 
G of this section.

B. When a  defendant is found guilty of or pleads guilty to first 
degree murder as defined in § 13-1105, the judge who presided a t the 
trial or before whom the guilty plea was entered shall conduct a sep­
arate sentencing hearing to determine the existence or nonexistence 
of the circumstances set forth in subsections F  and G of this section, 
for the purpose of determining the sentence to be imposed. The hear­
ing shall be conducted before the court alone.

C. In the sentencing hearing the court shall disclose to the de­
fendant or defendant’s counsel all material contained in any presen­
tence report, if one has been prepared, except such material as the 
court determines is required to be withheld for the protection of hu­
man life. Any presentence information withheld from the defendant 
shall not be considered in determining the existence or nonexistence 
of the circumstances set forth in subsection F  or G of this section. 
Any infor .lation relevant to any of the mitigating circumstances set
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forth in subsection G of this section may be presented by either the 
prosecution or the defendant, regardless of its admissibility under the 
rules governing admission of evidence a t criminal trials; but the ad­
missibility of information relevant to any of the aggravating circum­
stances set forth in subsection F of this section shall be governed by 
the rules governing the admission of evidence at criminal trials. Evi­
dence admitted a t the trial, relating to such aggravating or m iti­
gating circumstances, shall be considered without reintroducing it at 
the sentencing proceeding. The prosecution and the defendant shall 
be permitted to rebut any information received a t the hearing, and 
shall be given fair opportunity to present argument as to the adequacy 
of the information to establish the existence of any of the circum­
stances set forth in subsections F and G of this section. The burden 
of establishing the existence of any of the circumstances set forth in 
subsection F of this section is on the prosecution. The burden of es­
tablishing the existence of the circumstances set forth in subsection 
G of this section is on the defendant.

D. The court shall return a special verdict setting forth its find­
ings as to the existence or nonexistence of each of the circumstances 
set forth in subsection F of this section and as to the existence or 
nonexistence of each of the circumstances in subsection G of this sec­
tion.

E. In determining whether to impose a sentence of death or life 
imprisonment without possibility of parole until the defendant has 
served twenty-five calendar years, the court shall take into account 
the aggravating and mitigating circumstances enumerated in subsec­
tions F  of this section and G of this section and shall impose a sen­
tence of death if the court finds one or more of the aggravating cir­
cumstances enumerated in subsection F  of this section and that there 
are no mitigating circumstances sufficiently substantial to call for 
leniency.

F. Aggravating circumstances to be considered shall be the follow­
ing:

1. The defendant has been convicted of another offense in the 
Urited States for which under Arizona law a sentence of life impris­
onment or death was imposable.

2. The defendant was previously convicted of a felony in the Unit­
ed States involving the use or threat of violence on another person.

3. In the commission of the offense the defendant knowingly cre­
ated a grave risk of death to another person or persons in addition 
to the victim of the offence.
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4. The defendant procured the commission of the offense by pay­
ment, or promise of payment, of anything’ of pecuniary value.

5. The defendant committed the offense as consideration for the 
receipt, or in expectation of the receipt, of anything of pecuniary 
value.

G. The defendant committed the offense in an especially heinous, 
cruel, or depraved manner.

7. The defendant committed the offense while in the custody of the 
department of corrections, a law enforcement agency or county or city 
jail.

G. Mitigating circumstances shall be the following:
1. The defendant’s capacity to appreciate the wrongfulness of his 

conduct or to conform his conduct to the requirements of law was 
significantly impaired, but not so impaired as to constitute a defense 
to prosecution.

2. The defendant was under unusual and substantial duress, al­
though not such as to constitute a defense to prosecution.

3. The defendant was legally accountable for the conduct of an­
other under the provisions of § 13-303, but his participation was rela­
tively minor, although not so minor as to constitute a defense to prose­
cution.

4. The defendant could not reasonably have foreseen that his con­
duct in the course of the commission of the offense for which the de- 
f'-'--,ant was convicted would cause, or would create a grave risk of 
causing, death to another person.

5. The defendant’s age.
Added as § 1 3 -4 5 4  by Laws 1 9 7 3 , C h. 1 3 8 , § 5 . Renumbered as j 1 3 -9 0 2  
and amended by Laws 1 9 7 7 , C h . 1 4 2 , § 5 8 , sff. Oct. 1, 1 9 7 8 . Renumbered 
as § 1 3 - 7 0 3  by Laws 1 9 7 8 , C h . 2 0 1 , § 1 0 4 , eff. Oct. 1, 1 9 7 8 . As amended by 
Laws 19 7 8 , C h . 2 1 5 , § 2 , eff. Oct. 1, 1 9 7 8 .

Validity

Fo'rmcr § 13-454 (prior to renumbering as this section 
and amendment) was declared to be unconstitutional in  the 
case of Richmond v. Cardwell (D.C.1973) 450 F.Supp. 519.
See Notes of Decisions, prst.

Source:
Pen.Codo 1901, § i m .
Poll.Code 1913, 8 10-1(1. 
Itev.Code 1928, 55 4585, 3050.

H istorical N ote

Code 1939, R8 43-2W .I, 44-1K14.
A.U .S. form er 58 13-15:,, 13-454.

'J'lie 1977 am endm ent added subsection  
A ; su bstitu ted  ‘ F o f  th is  section" for
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Ch. 7 IMPRISONMENT

references to su bsection  K (now siibsce- 
linn F) mill "(I o f tills  section" for ref­
erences to suhseelhm  F  (now  subsection  
(!) throughout. (Ills sec tio n ; relettered  
form er siiliseetlou  A its subsection  It: 
inserted "iis defined  in S 13-1105" pre­
ced ing ", tIk* judge" in subsection  It: 
rcloltercd forini'r subsection  It us 
subsection G; sulist it lilt'd ,‘dc,fi‘nd:ild's“ 
for "his" preceding “ciilllisi'r' in the  
f ir s t  sentence o f  subsection  (*: relet- 
ti'ri'd forini'r si.nsis'tliiii C us siilist'Ctliiii 
l>; rcletterod forini'r subsection  1) iis 
siilisi'ction 10; relettered forini'r su le  
scction 10 ns subsection  F ; ri'li'tti'ri'il 
form er subsection  F ns subsection  (■: 
substitu ted  "The defendant's" mid “(lie  
defendant" for "Ills” and “lie" in purs. 1 
through 4 o f  siiiisoctiou ( i ;  and added  
pur. 5 to subsection G.

T he 11)78 am endm ent added siihseo. F, 
par. 7.

For e ffec tiv e  date  provision o f  L aw s  
1078, Ch. 215, see  H istorica l N ote fo l­
low ing S 13-120(1.

O riginal 4 13-703. derived from  Pen. 
Code 1001, § 32 ; Pen.Codn 1013, 5 3 2 :

Itev.Code 1028, 5 1403; Code 1030, 5 4 3 -  
3702, relating to defin ition  o f levy ing  
w as repealed by L aw s 1077, ch. 112, 5 23, 
e ff. O ct. 1. 1078.

For d isp osition  of the subject m ailer  
o f sec tio n s o f the form er Crim inal Code, 
see D isposition  T able  at the front o f Ib is 
volum e.

Section  $ 13-703 n s added by L aw s 
1077, Ch. 1 12, 5 IS, efr. Oct. 1. 1078, w as  
transferred  and renum bered as § 13- 
003: see  ita licized  note preceding S 13- 
701.

1978 R cvlsor’s Note:
L aw s 1078, Ch. 215, section  2, effcc-

1 ve October 1, 1078, am ended Ibis sec ­
tion a s  transferred and renumbered as  
section  13-002 by L aw s 1077, Ch. 142. 
section  58. L aw s 1078, Ch. 201, section  
10-1 transferred and renum bered th is  
section , e ffec tiv e  October 1, 1078, a s  sec ­
tion 13-703. Pursuant to au th ority  o f  
section  41-1304.02, th is section  as  
am ended by L aw s 1078, Ch. 215, section
2 h as been numbered as section  13-703.

§ 13-703
Note I

Law R eview  C om m entaries

Death penalty, v a lid ity  o f  A rizona’s  
response to Furnm ii v. G eorgia. Ariz. 
S tate  L.J., 1074, p. 257.

D eath  penalty  and Suprem e Court. 
15 A riz.L aw  Rev. 355 (1073).

N otes o f D ecisions

A dm issibility  o f evidence II 
Aggravating or m itigating c ircum stances

4-10  
In general 4 
Burden of proof 8 
C haracter o f offen der 6 
Duress 5 
Jury questions 10 
Prior conviction 7 
S u ffic ien cy  of evidence 9 

Burden of proof, aggravating or m itig a t­
ing circum stances 8 

Character of offender, aggravating or 
m itigating circum stances 6 

Construction and application  2 
Death sentence 3
Duress, aggravatin g  or m itigating cir ­

cum stances 5 
Instructions 14
Jury questions, aggravating or m itigat­

ing circum stances 10 
Justification  cr  excuse, in general 13

15Prescntence reports 
Presum ptions 12
Prior conviction, aggravating or m itigat­

ing circum stances 7 
R eview  16
S u ffic ien cy  of evidence, aggravating or 

m itigating circum stances 9 
V alid ity  I

I. V alid ity
A rizona dentil penalty si;.L ite , 5 13- 

454 (renum bered a s th is  section ) w a s too 
restr ictive  regarding w h at m itigating  
factors the sentencing auth ority  had to 
consider mid, therefore, v io lated  U.S.U. 
A.Coast. Am ends. 8  and 14. Richm ond  
v. C ardw ell (D.C.1078) 450 F .Supp. 519.

Death penalty  m ay con stitu tion a lly  lie 
applied to felony-m urder. Id.
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A rizona death penalty sta tu te , 8 13- 
454 (renum bered ns th is  section), did not 
un con stitu tionally  perm it the s 'a te  to 
supp ress m itig a tin g  evidence in provid­
ing that "any inform ation relevant to 
an y  o f  th e  m itigating  circum stances se t  
forth  in subsection  K may [em phasis  
added] be presented by e itiier  the prose­
cution or the defendan t * •  Id.

W hile Jury sentencing  in a capital 
case can  iierform  :m im portant societal 
function, it  is  not con stitu tion a lly  re­
quired. Id.

S tatu tory  c lassifica tio n , under which  
fact that a defendant convicted  o f first­
degree m urder lia s previously lieen con­
victed  o f  o ffen se  punishnhlo b.y l ife  im ­
prisonm ent or deatli is  an aggravatin g  
circum stance to lie considered in deter­
m ining w hether to a ssess  dentil penalty  
but a prior conviction o f other arguable  
more ser io u s o ffen ses is  not an aggra­
vating circum stnnce, does not deny 
equal protection, in th a t the c la ssifica ­
tion inis raiiunai relation to tin: sta tu to ­
ry purpose o f g iv in g  sen tencing  judges 
inform ation deem ed relevant to punish­
m ent for first-degree m urder. S ta te  v. 
A rnett (1078) 110 Ariz. 38, 570 P.2d 542.

W here there are no m itiga tin g  factors 
and aggravatin g  factor docs ex is t, sen ­
tence o f  dentil is  neither excessiv e  nor 
unconstitutional. S ta te  v, R ishop (1078) 
118 Ariz. 203, 570 I\2 d  122.

D eatli penalty  sta tu te  § 13-154 (re­
num bered ns tliis  section ) w a s constitu ­
tional. Id.

N arrow  lim its o f  aggravatin g  and m it­
igatin g  factors w h ich  the tr ia l judge Is 
directed  to consider insures that deatli 
penalty  w ill not lie arb itrarily , enpri- 
ciously  or  freak ish ly  im posed. Id.

W here there arc  no m itiga tin g  factors 
and aggravatin g  factor does e x is t , sen­
tence o f  dentil is  neither ex cess iv e  nor 
unconstitu tional. Id.

Arizona deatli penalty  sta tu te  § 33- 
454 (renum bered a s th is section ) pro­
vided adequate gu idance to tr ia l Judge 
in im posing deatli penalty . S ta te  v. 
Ceja (1977) 115 A riz. 413, 505 l \2 d  1274.

Arizonu death  penalty  s ta tu te  8 33- 
454 (renum bered a s th is  section ) w a s not 
con stitu tion a lly  in firm  because it was

§ 13-703
Note I

the jud ge not a Jury o f peers, w ho im ­
posed u ltim ate sentence o f death . Id.

D eath penalty  sta tu te , 8 13-454 (re­
numbered a s th is section ) under w hich  
trial court w as given sp ecific  guidance  
In w hat it m ust find in the w a y  o f ag­
gravatin g  am i m itlgatli c ircum stances  
and less  in the w ay o f  ju d ic ia l d iscre­
tion com plied w itli requirem ent o f the  
1’iiitcd S ta te s  Suprem e Court. S ta te  v. 
Iio lsin ger  (1977) 115 Ariz. 89, 503 I \2 d  
888.

Punishm ent o f death is  not cruel and  
unusual punishm ent under a ll circum ­
sta n ces and does not v io late  e ith er U .S .
O.A.Const. Am ends. 8 or 14 or Const. Art. 
2, 8 15, th is section . S tu te  v. Knapp
(1977) 114 Ariz. 531, 502 P.2d 704, certio ­
rari denied 98 S.Ct. 1458.

Procedure for im posing deatli pennity  
m eets co n stitu tion a l m andates. Id.

■ Section  13-454 (renumbered ns th is  
section ) did not nllnw  deatli sentence to 
i>e im posed in an arbitrary and capri­
c iou s m anner and, hence, w a s not con­
stitu tio n a lly  infirm . S ta te  v. Jordan  
(1970) 114 Ariz. 452, 501 I’.2d 1224.

Prosecutoria l d iscretion, idea bargain­
ing, ju ry  d iscretion  to convict on lesser  
included o ffen se  and possib ility  o f sen ­
tence com m utation or execu tive  clem en­
cy did not render deatli penalty  sta tu te,
§ 13-454 (rem im liered a s th is section) 
un constitu tional. Id.

D eatli penalty  sta tu te , 8 13-454 (re­
numbered a s th is  section) sa tis f ie d  re­
quirem ents o f due process and equal 
protection. S tn tc  v. R ichm ond (1977) 
114 Ariz. 180, 500 P.2d 41, certiorari de­
nied 97 S.Ct. 2988, 433 U .S. 915, 53 L. 
Iid.2d 1101, app lication  denied 98 S.Ct.
8, 434 U .S. 1323, 54 L.K(1.2d 34, rehear­
ing denied 98 S.Ct. 537, 434 U .S. 970, 54 
L.Ed.2il 109.

A rizona death  penalty sta tu te , § 33- 
45*1 (rem im liered ns th is section ) w as  
constitu tional. S ta te  v. Lee (1970) 114 
Ariz. 101, 559 P.2d 057.

2. Construction and application
Provision o f  8 13-154 (renum bered ns  

tills  section ) se ttin g  forth gu id elin es for  
determ ination o f  punishm ent u fter  one  
w as convicted  o f  first-degree m urder  
had nothing to  do w ith  cr iter ia  for
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