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death nenaltv. The various subsections prescribe a process
and affine the factors that the court must apply 1in 1its
review. In an effort to encourage consolidated disposition
of all pertinent legal questions relating to the trial, the
court is authorized to consider on review any other point of
appeal that the defendant would want to raise. IT the court
upholds the judgment, it shall prepare and issue a death
warrant and deliver the warrant to the commissioner of

corrections.

AS 12.55.125(a,, amende! by bilL section 8, prescribes the
sentence of imprisonment for first degree murder. Since
another provision c:* this bill makes first degree murder a
capital felony, tlI t technical amendment is made 1in this
section. The sub"™ .-utive change adds the death penalty as
the alternative se. nee that may 1ssue upon conviction.

In bill section 9 is set out the sentencing procedures
applicable to convictions for capital felonies. The bill
section adds four new interrelated provisions:

Proposed AS 12.55.177 provides that, upon conviction of
first degree murder, a separate sentencing procedure should
be undertaken before the trial jury or, if conviction has
been had by a judge without jury, before a specially
impaneled jury. The section relates generally the manner 1in
which, the sentencing proceedings are to be conducted,
including applicable limitations, and indicates how the
sentencing jury 1is to reach a recommended sentence.

Proposed AS 12.55.178 addresses the trial court®"s review and

disposition of a death sentence recommended by a jury. The
section includes limitations on the court®"s imposition of a
death sentence. The key provision is subsection (b): a

court may not affirm a recommended death sentence unless it
determines that the jury has based its decision on a finding
of at least one aggravating factor that is not outweighed by
one or more mitigating factors (see AS 12.55.179 and
12.55.180 and the references 1in next paragraph). When a
jury has recommended imposition of a death sentence and the
court acts on the recommendation, the section directs the
court to enter written findings of the applicable factors.

A death sentence 1is, of course, subject to automatic review
under AS 12.55.117, discussed earlier.

Imposition of a death penalty must involve the jury®s
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consideration of the facts against various factors.

Proposed AS 12.55.179 sets out the "aggravating factors

that the jury may consider; proposed AS 12.55.180 prescribes
the "mitigating factors™ that the jury must consider. */

*/ Lee me expand this discussion 1in this extended
footnote.

Prior to 1972, the United States Supremo Court almost

invariably upheld capital punishment statutes. Then, 1in
Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346 (1972), the
court struck down the Georgia death penalty statute. The

court said that the Eighth Amendment to the United States
Constitution, which prohibits the imposition of "cruel and
unusual punishment,”™ is violated where the jury has unguided
discretion to impose the death penalty.

In response to the Furman decision Georgia and
virtually every other state with the death penalty rewrote
its capital punishment statutes to comply with that
decision. In 1976, the United States Supreme Court upheld
the capital punishment statutes of Georgia, Florida, and
Texas. Gregg v. Georgia, 428 U.S. 153, 49 L._Ed.2d S59
(1976) Proffitt v. Florida, 428 U.S. 242, 49 L.Ed.2d 913
(1976); Jurek v. Texas, 428 U.S. 262, 49 L.Ed.2d 929
(1976). In each case, the court found the guidelines for
imposition of the death penalty constitutionally sufficient.
The details of the statutes differ. In general, however,
they require the court or jury to find one of several
enumerated aggravating circumstances before the penalty can
be imposed. Moreover, the aggravating circumstances must
not be outweighed by mitigating circumstances. This
measure, which 1s based on the Georgia and Florida statutes,
operates 1in this manner and is therefore probably valid.

The United States Supreme Court has offered other
guidelines with regard to the imposition of the death
penalty, all of which seem to be satisfied in this
legislation. For example, the death penalty may be imposed
only when it is proportional to the crime for which the
defendant 1is convicted. In the case of deliberate murder,
the punishment is clearly proportionate. Gregg v. Georgia,
supra. But in the case of the rape of an adult woman not
resulting in the victim"s death, th death penalty may not
be imposed. Coker v. Georgia, 53 L.Ed.2d 982 (1977)/ This
bill applies only to murder 1in the first degree.
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Bill section 10 adds a new chapter to AS 12 that prescribes
how the imposed death sentence is to be carried out.

Generally, 1if after its automatic review, the supreme court
sustains the imposition of the death penalty, che court
shall 1issue a death warrant and deliver it to the
commissioner of corrections. By AS 12.58.010, the
commissioner 1is to give the defendant the choice of the
means of execution--lethal injection or firing sauad--or, if
the defendant fails or refuses to choose, make the choice
for the defendant. The commissioner 1is then to specify the
time, place, and manner of execution.

AS 12.58.020 gives additional specifics applicable in the
event of execution by firing squad; AS 12°.58.030 gives
additional specifics relating to death by lethal 1injection.
In either event, the commissioner and a licensed physician
designated by the commissioner must witness the execution.
AS 12.58.040.

Additional witnesses, here styled "invitees"™ are permitted,
not to exceed nine in number; their selection by the
commissioner of corrections 1is provided for in AS 12.58.050.

"A statute providing a mandatory death penalty for
conviction of certain crimes 1is unconstitutional. Wadson v.
North Carolina, 428 U.S. 280, 49 L.Ed.2d 944 (1976). Under
this bill, the death penalty is never mandatory and may be
imposed only after it is considered by a jury. The Co”rt
has also held that the refusal of the trial court to consid—
er certain relevant mitigating factors is an unconstitution—
al application of the death penalty. Eddings v. Oklahoma,
455 U.S. 104, 71 L.Ed.2d 1 (1982). Again, in 1its proposed
AS 12.55.180, this bill requires the trial court to consider
all mitigating factors.

There are, of course, numerous grounds upon which any
death penalty statute might be challenged. It is impossible
to say whether any of them will ultimately succeed in light
of the evolution of the doctrine of the United States
Supreme Court on the death penalty. Under current decisions
as | understand them, hox”“ever, the bill appears to satisfy
the requirements of the federal constitution.
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Press coverage cf an execution 1is authorized. AS 12.58.060
specifies how press coverage 1is to be allowed and sets
limitations on the use of photographic and recording
equipment during the execution. Subsection (c) imposes a
penalty for violation of the conditions under which the
press may cover an execution.

Proposed AS 12.58.070 sets additional limitations and
conditions on attendance of witnesses and the press at an
execution.

When the execution is completed, the commissioner of
corrections 1is to affirm certain details of it by return of

a death warrant. AS 12.58.080.

AS 12.58.200 - 12.58.220 generally address instances 1in
which an execution may be stayed or postponed. Two
instances are identified: incompetency of the defendant and
pregnancy of a female defendant. IT either circumstance
exists, the commissioner is to notify the sentencing court,
the prosecuting attorney, and defendant®s counsel 1in
writing, and execution of sentence on the death warrant is
stayed (AS 12.58.200). It is the responsibility of the
sentencing court to conduct proceedings to affirm the
commissioner®s determination of competency or pregnancy and,
if it. does, to stay the effect of execution. When the
disability ceases to exist, the trial court is to so certify
to the supreme court, and the latter is to issue another
death warrant. In the "stay"™ provision, AS 12.58.210(c) and
12.58.220(b), there are provisions that would allow for
appeal of the sentencing court®"s findings that the defendant
was not incompetent or pregnant.

Bill section 10 concludes with a section adding pertinent
definitions.

AS 22.07.020(a) defines the jurisdiction of Alaska®s
intermediate appellate court, the Court of Appeal.

Normally, appeals in criminal matters are directed to that
court. In this bill, 1 have authorized automatic review by
the supreme court. The amendment made in bill section 11
recognizes that exception to the Court of Appealls
jurisdiction.
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Similarly, AS 22.07.020(b) directs that sentence appeals be
first filed and considered by the Court of Appeal. The
amendment made by bill section 12 recognizes the exception
to the Court of Appeal®s jurisdiction in sentence appeals
involving imposition of the death penalty.

Though the substantive provisions of this Act are given an
effective date of August 15, 1991, by bill section 17, you
directed inclusion of a provision that calls for an advisory
vote by the state 3 voters at the next statewide election
(presumptively the state primary election of August., 1990)
to determine whetner there is public support for the
proposed imposition of the death penalty. Bill section 13
authorizes the advisory vote and specifies the advisory
question to be submitted.

As my December 15, 1988, memo transmitting the bill draft
noted, there are several criminal court rules pertaining to
sentencing and sentence appeals that currently”guide the
trial courts. The provisions of this bill operate
independently of sentencing and sentences appeal practices
and existing court rules. In my judgment, court rule change
provisions are necessary. I have included two--one related
to the applicability of the substantive changes to the
Criminal Rules, in bill section 14, and one related to the
applicability of the substantive changes to the Appellate
Rules, 1in bill section 15. Note that | have referred to
them in the bill title, as required by article 1V, sec. 15,
Alaska constitution, and Rule 39(e), Uniform Rules of the

Alaska Legislature.

Finally, bill sections 16 and 17 provide effective dates.
The advisory vote provision is given an immediate effective
date; the remainder of tie bill is to take effect August 15,

1991.

IT this memo or the accompanying bill draft prompts ques—
tions, please contact me.

JC:Imb
L6/146
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the economics of

Crime
and
Punishment

Is there a relationship between punishment and the number
and types of crimes committed? If so, what are the available

alternatives to punishing quilty offenders? Should we im-

pose large fines instead of incarceration? Should we have
public whippings? Should capital punishment be allowed?
To establish a system of crime deterrence, we would need
to assess carefully the value of different supposed deter-
rents.

One thingi we can be sure of. Uniformly heavy pun-

ishments for all crimes will lead to a larger number of major
crimes being committed. Let's look at the reasoning. All de-
cisions are made on the margin. If an act of theft will be
punished by hanging and an act of murder will be punished
by the same fate, there is no marginal deterrence to murder.
If a theft of $5 is met with a punishment of 10 years in jail
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and a theft of $50,000 incurs the same sentence, why not
steal $50,000? Why not go for broke? There is no marginal
deterrence to prevent one from doing so.

A serious question is how our system of justice can
establish penalties that are appropriate from a sodal point
of view. To establish the correct (marginal) deterrents, we
must observe empirically how criminals respond to changes
in punishments. This leads us to the question of how people
decide whether to commit a "crime.” A theory needs to be
established as to what determines the supply of criminal of-
fenses.

Adam Smith once said:

The affluence of the rich excites the indignation of the poor,
who are often both driven by want, and prompted hy env%/,
to invade his possessions. It'is onl¥ under the shelter of the
civil magistrate that the owner of that valuable property,
which is acquired by the labour of many years, or perhaps
by many successive generations, can sleep a single night in
security. He is at all times surrounded by unknown enemies,
whom, though he never provokes, he can never appease, and
from whose njustice he can be protected only by the pow-
erful arm of the civil magistrate continually held up to chas-
tise it. The acquisition of valuable and extensive property,
therefore, necessaiily requires the establishment of civil gov-
ernment. Where there is Rroperty, or at least none that
exceeds the value of two or three days' labour, civil govern-
ment is not so necessary.1

Smith pointed out that in any society where one person
has substantially more property than another, robberies will
be committed. We can surmise that the individuals who en-
gage in robberies are seeking income. Ws can also surmise
that, before acting, a professional criminal might be expected
to look at the anticipated returns and anticipated costs of
criminal activity. These could then be compared with the net
returns from legitimate activities. In other words, those en-

‘Adam Smith, The eolth of Nations, 1776.
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gaging in crimes do so on the hasis of a cost/beitefit analysis
In which the benefits outweigh the costs. The beneits of the
crime of robbery are dear. The cost would include, but not
be limited to, apprehension by the police, conviction, and
jail. (The criminal's calculations are analogous to those made
by a professional athlete when weighing the cost of possible
serious injury against the benefits to be gained from partic-
ipating in the sport.)

If we view the supply of offenses in this manner, we
can come up with methods by which society can lower the
net expected rate of return for committing any illegal activity.
That is, we can figure out how to reduce crime most effec-
tively. We have talked about one particular aspect— the size
of penalties. We also briefly mentioned another— the prob-
ability of detection for each offense. When either of these
costs of crime goes up, the supply of offenses goes down;
that is, less crime is committed.

Can this theory be applied to a decision, pro or con,
on capital punishment? Sociologists, psychologists, and
others have numerous theories correlating the number of
murders committed to various psychological, sociological,
and demographic variables. In general, they have stressed
social and psychological factors as determinants of violent
crime and have therefore felt that capital punishment would
have no deterrent effect. Economists, on the other hand,
have stressed a cost-benefit equation, which implies that
capital punishment would deter violent crime.

We start with a commodity called the act of murder. If
the act of murder is like any other commodity, the quantity
"demanded" (by perpetrators, of course, not victims) will he
negatively related to the relative price. But what is the price
of murder? Ignoring all the sociological, psychological, or
psychic costs of murder, we have to consider the probability
of being caught and, after capture, the possible jail sentence
or capital punishment that may be called for. But here again,
we have to look at the probability of a particular jail sentence
and the probability of going to the gas chamber, or the guil-
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lodne, or the four winds. Thus, it would do little good to
observe the difference in murder rates between states that
have capital punishment and states that do not. Instead, we
must assess the probability of a convicted murderer ?ctually
being executed in those states that do have capital punish-
ment and compare this probability with what happens in
states that do not. In some states that allow capital punish-
ment, for example, the probability of a convicted murderer
being executed is zero. We find, for example, that a charge
of first-degree murder is often changed to a charge of sec-
ond-degree murder if the penalty for murder is execution.
In states that do not allow the death penalty, however, first-
degree murder sentences are given more frequently. Re-
cently, it has heen argued that "death-qualifying" juries—
that is, juries consisting only of persons who do not oppose
the death penalty— are more likely to convict individuals of
crimes for which the penalty is capital punishment.2 Because
these variables exist among states allowing capital punish-
ment, it is necessary to look at the actual number of exe-
cutions within a state, and not the laws, in order to establish
\évhether capital punishment is actually a deterrent to mur-
er.

Now, immediately critics of such cost/benefit analysis
point to the "fact" that the murderer, either in a moment of
unreasoned passion or when confronted with an unantici-
pated situation (for example, during an armed robbery),
does not i.ake into account the expected probability of going
to the gas chamber. That is to say, murderers are not acting
rationally when they murder. Is this a valid criticism of the
economic model of the demand for murder? It is not. If the
model predicts poorly, then either the assumptions or the
model must be changed. Indeed, if one contends that the
expected "price" of committing a murder has no effect on
the quantity of murders, one is implicitly negating the law

'See, for example, (he dlscusswn of Lockhartv McCree in "Death Penalt
A Barrier FaIIsp" l\b\(l\ﬂ/\eek May 19 g
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of demand or stating th™t the price elasticity of the demand
for murder is zero. One is also confusing the average mur-
derer with the marginal murderer. All potential murderers
do not have to be aware of or react to the change in the
expected '\ ,.ce” of committing a murder for the theory to
be useful. If a sufficient number of marginal murderers act
as if they were responding to the higher expected "price” of
murdering, then the demand curve for murders by perpe-
trators will be downward sloping.

A few economists have actually worked through eco-
nomic models of the demand for murder and other crimes.
One of the first statistical studies of significance is that by
Isaac Erlich, published in 1975.30ne of the variables he in-
cluded was the objective conditional risk of being executed
if caught and convicted of murder. Two elasticities given in
one study were -0.06 and -0.065. While these elasticities
are relatively small, they are not zero. The implication of
these elasticities, given the number of murders and execu-
tions in the period covered by the study (1935-1969), was

on average, in 7 or 8 tayeb murders."* j
Hie deterrent effect of capital punishment on the crime
of murder was more recently also analyzed by Stephen Lay-
son, an economist at the University of North CaroJina_af,
Greenshoro. His findings are eyen.more suggestive. ri—- -
cpnplud™ H&E™ -1

murder-V/gyIQ lead to 250 fewer murders per year being |,

Jsaac Erlich,"The Deterrent Effect of Capital Punishment: A ?uestion of
I_Igedand Iﬁth The American Economic Review, Vol. 65, no. 3 (June 1975).
‘bid., p. 414,
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committed and that a 1-percent increase in murder convjg-..v
tiohs would deter about 105 murders/**

As riug{if be'expectedriKese findings are highly con-
troversial and have led to a debate that still goes on. Critics
have stressed, for example, the tenuous statistical basis of
Erlich's findings.6 While the argument over capital punish-
ment continues, the evidence that crime rates in general ap-
pear to vary inversely with estimates of penalties, probabil-
ities of conviction, and legal opportunities has received
substantial support.7Currently, the arrest rate for murderers
is 75 percent; only 38 percent of all murders result in a con-
viction, and 1 percent of murders result in an execution. It
is perhaps not too hard to understand why 75 percent of
Americans now favor the death penalty.

One final note. In the case of capital punishment, the
execution must be thought to fall on the guilty parties, rather
than randomly applied. History tells us that under the em-
perors in China, executions were frequent. However, the em-
perors were not always so diligent about executing the right
person. This system of "punishment" does little good for
society in terms of combating crime, not to mention the loss
suffered by the innocent victim and his or her family due to
perverted justice.

SUMMARY

One can analyze criminal acts as economic activities. The
potential criminal makes an economic decision in which he

Stephen K. Layson, "Homicide and_Sentence: A Reexamination of the
United States Time-series Evidence," Southern Economic Journal, vol. 52 Q/uly
1985), pp. 68-89. For an evaluation of La%(son's conclusions, see Ernest Van
%en Haag, "Death and Deterrence,” National Review, (March 14, 1986), p.

‘Peter Parsell and John _Iﬁ.)eTaonr, "The Deterrent Effect of Capital Punish-
ment: Another View," The American Economic Review, vol. 67, no. 3 (June
1977), pp. 445451 . . L

Ba% Becker and William Landes, editors, Essays in the Economics of Crime
and Punishment (Columbia University Press: New York, 1974).
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or she does a cost/benefit analysis of criminal activities ver-
sus legal consequences. A key set of variables in such an
analysis involves the costs of criminal activity, which include
the costs of getting caught, being sentenced, and suffering
punishment. In most major cities, the probabilities of being
caught, sentenced, going to trial, and serving time are very
low. Hence, when they are multiplied together and the prod-
uct is multiplied times the potential punishment, the ex--
pected cost is extremely small. The potential criminal's cost/
penefit analysis therefore often implicitly shows that crime
does indeed pay. In order to reduce criminal activities, in-
cluding murder, an economist would argue that the price
paid by the criminal must be increased.

DISCUSSION QUESTIONS

1 The analysis just presented makes the assumption
that criminals act rationally. Does the fact that they
do not necessarily do so negate our analysis?

2. In many cases, murder is committed among people
who know each other. Does this mean that raising
the price the murderer has to pay will not affect the
quantity of murder demanded by perpetrators?

TS
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Section
100. Attempt

Sec. 11.31.100. Attempt- (a) A person is guilly of an attempt to
commit a crime if. with intent to commit a crime, llo- person rngngrH
in conduct which constitutes a substantial step toward the commission
of that crime.

(b) In a prosecution under this section, it is not a defense that it was
factually or legally impossible to commit the crime which was lhe
objectoftbc attempt if the conduct engaged in by the defendant would
be a crime bad the circumstances been as the defendant believed them
to be.

(c) In n prosecution under this section, it is an affirmative defense
that the defendant, under circumstances nmnifestinp a voluntary and
complete renunciation of the defendant's criminal intent, prevented
the commission of the attempted crime.

(d) An attempt is

(1) an unclassified felony if the crime attempted is murder in the
first degree;

(2) aclass A felony if the crime attempted is an unclassified felony
other than murder a the first degree;
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Applicability of this HKfinn. - Since
under Alaska law. d«iiver>' nf o*caiiu* i*
expressly defined to include nn nltempted
deliver)', the more specific statute controls
and this section, the general attempt stat-
ute, is therefore not applicable to deliver)
of cocaine. Stuart v. Sink*. Ct App Op.
Nn. -ini (File Nn. A*2701 698 IV.M 1218
<QIIHAK

Failure to inrludc "substantial step"”
language in indictment 'or attempted
murder was a defect only as to form,
-where the indictment included n concise
description of defendant's miions |li.it
coiixlituteil the iifivnsv, unhiding the
proper Inngung** regarding; Ins state of
mind. L'irr >v. Stale, Ct. App Op No.
813 (File No. A-20331, P2d (1988).

Attempted kidnapping was class A
felony under this section before 1982
amendment. — Under the law ns it ex-
isted before the 1982 amendment to this
pcction became effective, attempted kid
napping was unquestionably a class A fel-
onv. (lalbinilh v. State. Cl. App. Op. No.
437 (File No A-197* .93 P.2d 880119*3*.

Attempted first-degree sexual as*
snult. — At the very least, a defendant
must have formed a specific intent to en-
gage in sexual penetration in order to he

tonvuii-d of attempted fir*-! degree o ohil
itsi.Hill. Itadetl v State, Ct App Mp No
283 (File No. G832* di7 I’ 2d 1273 *198"1)

Offense of attempted second-degree
murder was an impossibility. Hunt v
Stair. Ct. App. Op No. 31s IKilt* No
7111* 678 1*2d IIf. il'»Kli

Applicability of partial affirmative
defenses. A |mimui rliargid with al
tempted kidnapping is not entitled to as-
sert a partial defense when the intended
victim "I the crime i* voluntarily released
iinhormed: under lit" plain languagr of
AS Il 1k&H> tin- partial alfnnialive
ilefeitM* applies only iri n pro*-e«nlion lor
kiilnapfnng. l.arnhv v. Stale. Ct App Op
No. rrr. iFile N« A i 7It) 1'2d 427
11983,

Fvidence was sufficient to support
conviction. -- See McCnrlo v State. Ct.
App. tip. No. 33 tFile N 7112*. 577 I*.2d
1268 1198-1*.

Conviction reversed liccnuso of in-
sufficient evidence. — See drawer v.
Stale. Ct App. Op. No <36 ‘Fde N
A*716*.  I*2d  <1986%

Conviction and sentence upheld.
See Andrejko v State, Ct App t*p No
414 «File No A-205*. 69.* I’ 2d 246 0983*

Convictions reversed hecnuse of »r-
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Ku-n though there IMnad i[U«Ntioli th it
the cnre of attempt mjuirv* n *p*rific
infral. il NMfme njuully” In*ynnd dispute
thul_a charge of attempt 0 commit »
specific crime clearly advises the defen-
dant of the offense with which he is
charged_. State v. Thomas, Sup. Ct. O%ﬂNo.
10771File No. 2231#525P.2d 1092 <197-1h

Indictment charging uttimptrd rape
and citing only the rape statute held
sufficient. — Swe State 'v_Thomas. Sup.
Ct. Op No. 1077 «Kile No. 22341525 P.2d
)092¢19~4t.

Defendant mny be found guilt
though attempt notexpressly,char%e .
—Jury could find defendant guilty of the
attempt to commit th* .rime of po-wesing
narcotic drugs deilu« the fact that the
attempt was _not npu-Mly char%ed.
Simpson v. United Stales, lit Alaska 635,
195K.2d 721 fgth Cir. 19;2.

Substantial evidence of attempt. —
Ina prosecution for possession of narcotic
drugs, although there was no .substantial
evidence that defendant committed the
crime chart[;ed_ln the information, there
was subsfantial evidence that she
attempted to commit the crime char%ed.
Simpson v. United States. 13 Alaska 535.
195F.2d 721 19th Cir. 1952k ]

Same offense  for sentencin

Slat.-, Sup. Ul Oé) No 7(110File No. 1122b
<191 [*2d My) 0972); Spearman v Stale,
Su&) Ct 0,, No 12104File No 252*0,513
P.2d 202 *1975); liraham v. State. Sup Ul
Op No 15221File No 255K (571 I*2d 1.31
g 977hceit. denied.436 U S 910.98S Ct
216.56 L Ed. 2d 410 »1971t. Johnson v.
State. Sup. Cl. Op. No. 1656 »File No
3121), 5H({J P 2d 700 <1976.; Ferguson v
State Sug. Ct. Op. No 1791 'File No.
38 P.2d 1311979" Morris v Slate
Sup Ct Op No. 1830»File No. 4132). 502
[\2d 1244 9979» Har.ui v. State. Sup Ct
0%881(« 2217 *File No. 191D, 619 P 2d 722

*

Sentence held excessive. - Sgc
Hon-"-ny Sian-. *!. Agg 08 No 2|H«File
No. 6995). 637 P 2d 862 <I9KH.

A&plled in Nicholson v. State, Cl /1\£lp.
?1%820 191 ile No. 61920656 I'2d 121H

Stilted inStale v. Silas, Sup Ct Op No.
1851 <File No 4237h 595 |*2d 651 11979):
Coleman v. Slate. Sup. Ct. Op. No 219
IFile No 1416bf»2l P. d669119802;_Ram|I
v, Stale, SlIJJp. Ct. Op No. 2217 IFile No.
49110 619 P.2d 7221, >S(H:Clark v. State.
Ct Afg Op. No. 96 iFile No. 5658h 645
p.2d 3611982?;Tn/.ruk v. State. Ct. A%Jg

Olpggyo 1951Fife No. 6951). 655 P.2d
1
Cited in Mundicv v, State, Sup. Ct

urposes. — Assault with intent to ntl V . 0p.
gndpattempted robbery constituted the  No 2155 -File Nos. 3946. 4935 615 P.2d

Y%ame ofTensc' fur sentencing purposes. 627 il980»; Walker v. Stale, Ct Agp Of'
Brookins v, State, SUFP' Ct.0p. No: 1936 No 231 iFile No. 6304b 662 P.2d 948
<File No. J972». 600 P.2d 12t1979) 11983).

Sentence upheld. — See Bowie v.

See. 11.31.110. Solicitation, (a) A person commits the crime of
solicitation if, with intent to cause another to engage in conduct
constituting a crime, the person solicits the other to engage in that
conduct.

Ib) In a prosecution under lhis section,
(1) it is not a defense

(A) that the defendant belongs to a class of persons who by definition
are legally incapable in an individual capacity ofcommitting the crime
that is the object of the solicitation: or

(B) that n person whom the defendant solicits could not be guilty of
the crime that is the object of the solicitation;

(2i it is an affirmative defense that the defendant, under circum-
stances manifesting a voluntary and complete renunciation of the
defendant's criminal intent, after soliciting another person to engage
in conduct constituting a crime, prevented the commission of the crime.

(c) Solicitation is a

0

HIL111 D Wg T 'm

S 1L3LMO CNPA 1AV « 1IFIl.MO
Hi dims A felony il the crime soliciied i» tin umhi-"Ifii’il lelony;
<2» clnss lielony if tin.lcrime Miliriltsl is ti i A felony;

(3) class elony if the crime solicited is ada - It felom;

I¥)¢ class A misdemeanor if the crime solicited e-a das-'" felony.

<5i class B misdemeanor if the crime solicit.d t ;td+ \m dn** It
misdemeanor.

idi Ifthe crime solicited is an undo --ified n truedt-cribed iit a stale
law which is not part of this title and no provision foi pnn.-liment ol
a solicitation to commit the crime r- specified, the jeini-htiirrit for the
solicitation is imprisonment for a tern, of noi mere than half th. maxi-
mum period prescribed as punishment for the umlassilied crime, or a
fine of not more than halfthe maximum line prescribed a$S punishment
for the unclassified crime, or both 1f‘he crime -ol'eii. d i- punishable
by an indeterminate or life term, llie solicitation ma da-- A felony
IS 2 ch Hili SLA 197S; am 52 ch 1112SI1.A 1080 am 5 Il di 17 SI.A
1982i

t'rixs rt'fermeeMf.  For h'gi*Liti\<  ‘iruii- ifiitl fil-r\ e mu»*hr hi an\
purM>-r of ch 45, SLA 19%2, ~ “» Lvli 4«?0—eorh_alt...pp|ng m=ill* utm il «w'e o
<5 SI.A 1982. in tin* Trrnporaiy and Spe*- fgi-Lni\* hictor\ reports.  For a
dal Acts; for lvgal accountability bim-dop o-pur* on fh.*p*ir bxd, SLA lgmg K/“CS'
the conduct of another and complicity.-*i* CsSH 511% [9%0 <. el JMm.il
AS 11 16.110. i Suppb'nwnl. U, M» vi 10wJ.or 190

Effect of amendments Hit* 19MI HmMi-¢ 3 uusn.il S;,ipp™*nonl N> 7% M.i\
amendment added subjection *d). * pwn

The 1982 amendment. MibMitutrd "nn

NOTES TO DECISIONS

Former law construed. — See SeeHrnhumv w:i-Sup ct tj» N» 1522
McConkev \ Stale. Sup Ct. Op. No 855  File No. "25*. 571 I'2] 6.1 «1977h *w»i
tFile No' 1464b 504 '1*2d 821 «1972'; denied. 136 C S 9pi. I**S <I 2216. 56 \r
Cnsscll v. Stale, Ct. Ap Op. No 91 -File Kd 2d 410 197- . J*ul«d uivlei foimu
Nn. 51381, 645 *2d 219 »1952*%. decided AS It \|»(_>>7ﬂ| and 11 15
under former AS 11.10.070 ) Cited in TimM-r \ Stale.{l App Qp

One contracting with another to kill ~ No. 71 'File N  622< 611 12*1 120
n. third person was guilty ofattempted ~ 1082% I’S. v *9.ite Ci App Op No !Vl
first-degree murder; not'solicitation. —  'File No 6>7n ,»:5"2d [:r,"I [*H2-

Sec. 11.31.MO. Multiple* convictions barred. 'a* It is not a
defense to a prosecution under AS 11.31.HID or AS 11.31.1 Id that tin*
crime that is the object of the attempt or solicitation was actually
committed pursuant to the attempt or solicitation.

tin A person may not be convicted of more than one crime defined by
AS 11.31.100 or AS 11.31.110 for conduct de-agned Jo commit or
culminate in commission of the same crime.

fc) A person may not be convicted on the hsisi** of the same course of
conduct of both ill a crime delined by AS 11 31 100 or AS 11.31.1 ID;
and <2) the crime that is the object ol tin* attempt or solicitation
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HcevhorV noteN.  Siilim climii m» Wiis - M(cuUii iiiitl Smeml S«Tviu*»" ill tile fiM
eiiuliil b Hi_ K. immuU red ni ll»vj v.lwn anil last M'nli‘nct™ in *ul>secliun tbi nml
llu* oriein.il ii*t ivmuul'tnd S 'VMrniiion.s" for "Meexith niiil social m t
[ 15 . ) \tein tin*milendiiclory Lni)nie oteub
Mflrrt uf niiiriiilntiiits. — ‘llie |;ih]  m tiiin lid.
iiieiiill.ient bubbtitund " CriredioiL Iur

Sec. 12.47.055. Treatment for oilier diTenclunls not limited.
Nothing in AS 12.47,050 limits the diseretion of the court to recom-
mend, or of the Department of Corrections to provide, psycliiati‘icaily
indicated treatment for a defendant tvho is not adjudged guilty but
mentally ill. (S 22 ch 113 SLA 1382, am L'.0. No. 55. S 5 (1984)1

[(Dvisitr & miltx*,  |-.n.uiiil_ti> AS jim*jitli)a*lit Mibsliluict! t'orroflums" for
10247 |KiOu™. Itenuinbfrt-il in 11162 "[lr.1lth”anil St¥oinl Scrvim*."
Effii't of iimendmiMtls. - Thu 1081

See. 12.47.0<>0. Post cnnvietinn determinulion nf mental
illness, lalIn a prosecution fora crime when the nllirmativc defense
ofinsanity is not raised and when evidence of mental disease or defect
of the defendant is not admitted at trial under AS 12.47.020, and the
defendant is convicted ofa crime, the defendant, the prosecuting attor-
ney, or the court on its own motion may raise the issue ofwhether the
defendant is guilty but mentally ill. A hearing must he held on this
issue ator before the sentencing hearing. At the hearing the courtshall
determine whether the defendant has been shown to be guilty but
mentally ill by a preponderance of the evidence presented at the
bearing and any evidence relevant to the issue that was presented at
trial.

(b) If the court linds that a defendant is guilty but mentally ill, i

shall sentence the defendant as provided by law and shall enter the
finding of guilty hut mentally ill as part of the judgment.

id A defendant determined to be guilty but mentally ill under this
section is subject to the provisions of AS 12.47.050.

(dl In this section, "guilty but mentally ill" has the meaning given
in AS 12.47.030. (S 22 ch 148 SLA 1982)

See. 12.47.070. Psychiatric examination, la) If a defendant has
filed a notice of intention to rely on the affirmative defense of insanity
under AS 12.47.010 or has filed notice under AS 12.47.020(a), or there
is reason to doubt the defendant's fitness to proceed, or there is reason
to believe that n mental disease or defect of the defendant will
otherwise become an issue in the case, the court shall appoint at least
two qualified psychiatrists or two forensic psychologists certified by the
American Board of Forensic Psychology to examine und report upon
the mental condition of the defendant. If the court appoints psychia-
trists, lhe psychiatrists may select psychologists to provide assistance.
Ifthe defendant lias filed notice under AS 12.47 090(a), the report shall
consider whether the defendant can still he committed undec AS

lt)

-

Njj

§ 1247070

Code of Ciiiimirai .Pbocehuhk

§ 12470711
12.47.090(c). Thu court may order the defendant to he committed to a
secure facility for the purpose of the examination for not more than GO
days or such longer period as the court determines to lie necessary for
the purposeand may direct that a qualified psychiatristretained by the
defendant lie permitted to witness and participate in the examination.

(b) In an examination under (a) of this section, any method may he
employed which is accepted by Ilie medical profession for the examina-
tion of those ullcged to he suffering from mental disease or defect.

(c) The report of an examination under (a) of this section shall
include the following:

(1) a description of the nature of the examination;

(21 a diagnosis of the mental condition of the defendant;

(3) ifthe defendant sufTers from a mental disease or defect, an opin-
ion as to the defendant's capacity to understand the proceedings
against the defendant and to assist in the defendant’s defense;

(4) ifa notice ofintention to rely on the affirmative defense ofinsan-
ity under AS 12.47.010(b) has been filed, un opinion as to the extent,
if any, to which the capacity of the defendant to appreciate the nature
and quality of the defendant’s conduu was impaired at the time of the
crime charged; and

(5) if notice has been filed under AS 12.47.020(a), an opinion as to
the capacity ofthe defendant to have a culpable mental state which is
an element of the crime charged.

(d) Ifthe examination under (o) of this section cannot he conducted
by reason of the unwillingness of the defendant to participate in il, the
report snail sn state and shall include, if possible, an opinion us to
whether the unwillingness of the defendant was the result of mental
disease or defect.

(el The report of the examination under (a) uf this section shall be
filed with the clerk of the court, who shall cause copies to he delivered
to the prosecuting attorney und to counsel Tor the defendant. (S 22 ch

143 SLA 19821

NOTES TO DECISIONS

Editor's notes. — The casesannotated 1 he defendantmusthave some mini-
ot N e ey 1 e R e
under former 45.087.

. Thu conviction of n person who is (tjjenfggrs_sefandH%henrllgfltj_reatl)sfut_heh?)rolcjgelﬁinég
incompetent to stand trial violatesdue  gyfficiently to participate in certain deci-
process of law. Schudc v. Stale, Sup. Ct. sjons ubodt the conduct of the defense.

p. No. 312 (File No. 10201,512 P.2d 307 Sehuge v, Stale. Sup. Ct. Op No. 312 (File
(13731, _ No. 16201 512 I".2d 307 113731
reounierinnf tthh;t grhr%?er%dgﬁ?sﬁgscof%r_ Some strategic choices must liethe prod-
petent ?iefore standing  trial s la uctofmeanlngfulcn|[um|n|e||I|0n between
safegoard llie accuracy of the guilt finging e defendantund his counsel. Schudc v.
procss Sclmde v, Stale Sug. g-l Op. No. Statu.Sup. Cl. %’ Nu. *112 (File No. 16201,

12 (File Nu. 10200 512 I'.2d 307 123731 512 I"2il 307 115731

lit
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Hilt hiMdoc* not menn thnt n drfrn*
(Innt mii'it %h_lhnl'r_r]n_ imy ilt'grM* of
lcgnl nophintlciition ™ nr inteiV<iunl
prowrx.i. Hchmlc v. Sinli*. Sugj g’\tbOp Nn
912 it Nn - 1520). 512 F2d M7 =1V

_ Nuintroun persons nre sulijfcinl tn crim-

inal prosecution, and properl?/ pil, even
though they are of relatively lo i
gence 0F aJC Buttering from ‘some signifi-
cant emotional or physical impairment.
Schnde v. State, Sup. Ct. O%. No. 912 <File
No. 16201. 512 P.2d 907 0 9731.

Not every emotional flaw renders
ong incompetent to stand trial. Schnde
v. State, Sup. Ct. Op. No. 912 'File No.
16201, 512 p.24 907 (1973,

The presence of some degree of mental

illness Is not an invariable Darrier to pros-

ecution. There may be an impaired

functioning of some aspects of the defen-

dants personality and yet he may still he
minimally nhle to aid in his defense and to
understand the nature of the proceedings
against him, Schnde v, State, Sup. Ct. Op.

0.739312 (File No. 1620), 512 P.2d 907

1973».
Standard for determininé; compe-
e

tency is relative. — See Schnde v, State
Sup, Ct. Op, No. 912 (File No. 1620). 512
\Zd 907 11973*

Where the észchl,atrlc examination
of the defendant yields professional
f|,nd|nﬁs thnt he is’competent to stand
trial, the question of whether to hold nny
further or evidentiary hearings, is
addressed to the sound discretion of the

Aliaska Statistic

w intelli-

i 12.47.000

trial rourt. Schade v. State, Sup Ct. Op.
No 912 <Fib* No 1620it 512 *2d 9d7

<197H . L .
. PhvNieul I'Yiiminntinn did nn! vinIntc
jirrdorcNsur Her(ion. A phyortd
examination [*-twn-ti n clinical psychol-
ogist and defendant shortly afier defen-
dant wirnrri-sti‘'d und taken into custody.
Incnuse the police feared defendant was
suicidal, wan properly authorized under
AS ‘B:30.13(11al. which specifies the duly
ofthe cnmmi‘smncr of public safety lo Fro-
vide for persons pending arraignment or
commitment, and did not violate subsec-
tion tai of former AS 12,45,087. and the
evidence resulting from it wag therefore
legally obtained “loveless v. State, Sup.
Ct. Op. No. 1619(Kile No. 3320i(592v 2d
1206 <1979*. o

Duty to order examination. — Oncv
motion for competency evaluation was
made under former AS 12.45.100 that was
neither frivolous nor lacking in good faith
and that set forth reasonahle “cause to
believe accused might be incompetent,
trial court had mandatory duty to order
examination, Leonard v, State, Ct. An
01%9310. 223"File No. 6261), 658 *2d 798

WHhore trial judge cr/oneously
denied defendant’s motion for compe-
tency evaluation under former AS
12.45,100, proper remedy was new trial
receded by competency determination.

eonard v, State, CI. Ap;}. Op. No. 223
(File No. 62(10, 658 11 798 (19831

Sec. 12.47.080. Procedure upon verdict of not guilty, (a) If a
defendant is found not guilty under AS 12.47.040(a)(2), the prosecuting
attorney shall, within 24 hours, file a petition under AS 47.30.700 for
a screening investigation to determine the need for treatment if the
prosecuting attorney has good cause to believe that the defendant is
suffering from a mental illness and as a result is gravely disabled or
likely to cause serious harm to self or others.

Ib) In this section, "mental illness" has the meaning given in AS
47.30.915(12). (8§ 22 ch 143 SLA 1982)

Sec. 12.47.090. Procedure after raising defense ofinsanity, (a)
At the time the defendant files notice to raise the affirmative defense
of insanity under AS 12.47.010 or files notice under z\S 12.47.020(a),
the defendant shall also file notice as to whether, if found not guilty by
reason of insanity under AS 12.47.010 or 12.47.020(b), the defendant
will assert that the defendant is not presently suffering from any
mental illness that causes the defendant to he dangerous to the public
pence or safety.

62
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Sit. 47.t0.0li0. Wiiivrr ofjurisdiction. L-i) If Hit* court Omls til :i
minor is ili'lingiit’nl. and linils Unit Illk- minor is not aim-n.-ihle to
treatment under this elmpier. il shall order Ilie case closed. A flora case
is rlosod undor this siihsorlion. the minor mny ho iirosoriilod as an

adult. /
() kepealed,
© Repealed

(d) A minor is unamenable to treatment under this chapter if the
minor probably cannot be rehabilitated by treatment under this chap-
ter before reaching 20 years ofage. In determining whether a minor is
unamenable to treatment, the court may consider the seriousness of
the offense the minor is alleged to have committed, the minor's history
ofdelinquency, the probable cause of the minor's delinquent behavior,
and the facilities available to the division ofyouth and adult authority
for treating the minor.

(e) A person who has been tried as nn adult under this section, or the
Department of Health and Social Services on the person's behalf, may
petition the superior court to seal the records of all criminal pro
ceedings, except traffic offenses, initiated against the person, and all
punishments assessed against the person, while the person was a
minor. A petition under this subsection may not be filed until five years
after the completion of the sentence imposed for the offense for which
the person was tried as nn adult. If the superior court finds that the
punishment assessed against the person has had its intended
rehabilitative efTcct, the superior court shall order the record of pro-
ceedings and the record of punishments sealed. Sealing the records
restores civil rights removed because ofa conviction. A person may not
use these sealed records for any purpose except that the court may
order their use for good cause shown or may order Iheir use by an officer
of the court in making a presentencing report for the court. '§ 9art 1
ch 145SLA 1957;am$S 1ch 118SI.A 19G2;amS? 3,8ch 110SLA 19G7;
am § 6 ch 104 SLA 1971;am § 13ch 63 SLA 19771

Cross references, — For henrincs See nlso. Children's Rule 3, Alaska Rules
before thejuvenile court, see AS47.10.070. of Court.

NOTES TO DECISIONS

Non-criminnt treatment of child child offender*. — The waiver procedure
offenders is to be rule, — The statutory setout in this section and in Rule of Chil-
frnmcivork for dealing "'ilti child offenders dren's Procedure 3 provides the means liv
gontem{)latesthntnon-crlm_lnnltrea_tment which the children's court Judﬁe deter-
istote therule and adult criminal disposi- mines, prior lo adjudicating the delin-
tion the exception. Inre P.Il., Sup Ct. Of' quenev petition, that nn uccused child is
No. 857 iFile No. 1538), 504 P.2d 837 nota suitable subject for the treatment
19721, ) ) available for child offenders. In re P H..

Sccﬂn_n,wowdesmeansto determine Sui). Ct QP, No 857 IFile No. 1538), 504
amenability to treatmentavailable for 1"2d 837 11U72).

2

447.10.000 \ki>aiiik -Simal Sfiiwi ks ami hrtiti “TEHIO

Tin* nuirtH authority to liiiinmm® ii
pciml Menteiiee oil njuvenile in limited
under ihi'MIriil procedures of miteethu
fillimifdliiimiC B i d e il ILAM.
Stale, Sup. Ct. Op No i IM IFlic No
2111 BKMP2IL L5716 .

A minor mpy move lo wntvo eliil-
dren's court jurisdiction pursuant to
subsection Ini. M.O.W. v. Stale. Ol /&n
Op. No. nr. (Kile No. 48461. 645 P.2d 1221)
(19821

A minor under the age of 18cunnol
"elect" to be tried as an ndult. M.O.W.
v. Sinte, Ct. App. Op. No. 95 (File No.
4846%, 645 P.2d .22951982)..

Where no waiver hearing bus been
conducted, the court hns no authority
to sentence a delinquent child as on
ndult. B.AM. v. State, Sup. Ct. Op. No
1104 (File No. 21 14). 528 P.2d 437 é]].'l.’l74().

Before treating a’juvenile ns an adult,
(he court must™ first conduct n waiver
hearm%_ B.AAM. v. Slate. Sug. Ct. O[i' No.
1104 (File No. 2144), 528 P.2d 137 (1970.

Option nviiilnhlc to prosecution
absent waiver. — A proceeding In chib
dren’s court, which is limited to the de-
positions set forth in AS 47.10,(180ih), is
the only oPtlon_ available to the prosecu-
tion absent waiver under subsection (a) of
this section, and the standards established
in subsection (a) are sufficiently dear to
grevent arbmag enforcement. M.O.W. v.

tate, Ct. Apf. 8 No. 95 (File No. 481(5),
645 P.2d 1229(1982).

Buthearingisnotcriminal Innnture.
— A waiver hearing_is not criminal in
nature and is dispositional, rather than
adjudicatory. N.P.A. v. Stale, Sup. Ct. Oé).
No. 2005 (File No. 461°). 604 P.2d 599

(1979). . )
And right to attend mny be waived.
— Although a minor had a Constitutional
right to attend her waiver hearing, she
waived that right when she voluntarily
failed to nppenr at the hearing by refusing
to waive extradition from anotner state.
N.P.A. v, State,Sui). Cl. Op. No. 2005 (File
No. 4618), 604 P.2d 599 (Fi979). )
F|nd|nanccessnr to Justify waiver,
— Tojustify waiver, the children's court
Judg[e must” find, on_sufficient evidence,
that probable cause jis established at the
hearm_? for believing that_ the child
committed the net with which he was
charged in the petition and which if
committed by on ndult would constitute a
crime ond the child is not amenable to the
treatment provided under this article. In
rc PH.. SuFE. Cl. Op. No. 857 (Kile No.
1538). 504 P.2d 837 (1972).

A s-l*_9|>-,-,-|te Id enmtliiil [il .
lii'ii. il fluMii-ui court Min t liii*l n-u
«hivthat the <laid r*piopetlv mi iil «<l.til
nlmi llial lie would liml li=receptive In (In
rehabilitative piogrnm* available < tin
court liin I'Il S%) 3] W e | fy
Nn. 15381, 5tlI I*24 fCI7 (|9»2» )
_The inability to predicate a plan Ini a
ilefeiid.jlit 4mmu  the s-hul  tune
remaining lafore his 19th hitll'dav
coupled “with the obvious need
treatment as disclosed by the record maY
he sufficient to justify & waiver to oduli
jurisdiction. In re IMl., Sup. Ct, Op No
857 (File No 15381 504 P.2d 837 <1972)
_ The_court may close util the i.e-e ;0 a
juvenile matter only upon finding c.n:~1' to
believe that the miner is delinquent end
that the minor 1 not amenuhh to
treatment. It A.M. v. State. Sup. gl 0
No. 1101 (Kile No. 2144» 528 1*2d 11.

court muO find that there is probable

cause to believe th:i( the minor is ¢* Im-
quent and tliat the mjnor i«not am*n.ih'»
to trcaiinent beforegun*dlrhon my. =
waived, Inre-MI.B. ng tt, OE No Tii.i;
(Kile No. 29171, 578 \2d 14619781

Subsection (d%lsclenron its face that
ngc 20 Is ‘the proper age for
determining whether n minor_is
amenable fo_treatment. In re F.S. Su
Ct. Op. No. 1756 (File No 4015), 586 P 2d
607 119781, . -

The 1977 amendment" of (his <eil»"ii
and 47.10.08(1 show that it is the Ie?e lo
turoV inlent that age 20 is the age fo be
used In determining the amenablll}ay
issue. Inre F.S.. SuB. Cl, Op No 1750
[Kile No 4015). 586 P.2d 607 <19781

B|nd|n? ndvanee eminent to
trentment. — In order la give elleel ~ the
Ieglslature’s intent that a"court may con-
sider treatment until age 20 i
determining waiver of juvenile jmiMlic-
lion, it is néroc«nry that theiudPe In*abb
to evaluate al Ilie tune ol (fie w.uui
hearing whether the juvenile will in fact
be available for treatment. It is not po-
sible for the judge to know* this tinier-"The
child can give binding consent at the tune
ofthehearln&:State V. KL A Sup gt 1;&
No. 2041 (Kile No. 43131, 608" P2d

1980i. . L

( Tﬁe {Jomon ofthe opinion in Inre I'S .
Su&). Ct. Op. No. 1756 (Kile No 40151581}
P.2d 607 &9781that held that a minor in
a waiver hearing could not gne a binding
advance consent tq treatment beyond flqe
19wasmistaken, State v. FI. ASup. i
Up. No 2P-111Kilo No 4333).tMHP 2d 12
(20501

29
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Waiver decision without testimon
of psychologist or psychiatrist, —
walverofjuyemle{urlsdlct,lon decision cun
he mndo without the testimony of n psy-
chologjst or psychiatrist, wince'such testi-
mony is germnnt* to at most two of the four
focl irssetout In subsection (dl of this sec-
tion, and not nil four of those facts need be
determined adversely to the youth to
warrantwnlvcrofbuvenllegjrlsdlcu_on. In
re J.It, Sop. Ct. é) No. 2165 *Kile No.
5194). (116 P.2d 865 (1980).
~Thiere Is no conflict bétween subsec-
tion (d) and AS 47.10.080(1b)ﬁ). In re
E.S., Sup. Ct. Of' No. 1756 ile No. 4015),
586 P.2d 607 (1978). ]

The inconsistency between subsection
(d) of this section nnd -17.10.0B0bM | »that
existed prior to the 1977 amendments to
these sections hns been eliminated in that
subsection (d) now provides that the
determinative. age is 20 and AS

47.10.080(h)$1) provides thnt the maxi-

mum limitation of confinement of minors
is lo the age of 20. In re F.S., Sup. Ct. 06).
%7 81)756 (F;le No. 4015). 586 P.2d 607

Factors to be considered injudging
seriusness of nlloged offense. — In
Judgln? the seriousness of the alleged of-
fense. the children’s court]Jud,ge may con-
sider not only the type of crime charged
hut also the circumsfances eurrounding its
commission, the fuctors leading to delin-
quency, history of dellnquenpy, and
facilities available for rehabilitation. In re
[MI. SUJJ. Ct. 08. No. 857 (File No. 1538),
504 R2d 837 (1972). _

The amenability decision ntsintho
sound. discretion of the children's
courtjudge. Inre P.M., Sup. Ct, 09. No.
857 (File No. 1538), 504 P.2d'837 (1972): In
e FS. Su%. Ct. of No. 1756 (File No.
4015). 580 P.2d 607 (1978).

But the latitude afforded him is not
unbounded. The proper exercise of that
discretion must be predicated not only
upon_ procedural regularity sufficient Io
satlsf%/ the basic requirements of due pro-
cess but also on n full inquiry into the
amenability issue. In re P.H., Sup. Ct. O£.
No. 857 (File No. 1538). 501 P.2d 837
(1972)

_The (rial court mustmake nn cviden-
I|orty record nnd.moke written flndlnqs
of fuel, as required by Children's Rule
3$h ,as to each ofthese four factors enunci-
ated in subsection r&d)' Inre F.S.. Suzp. Ct.
0%7213\110. 1756 (File No. 4015), 58C P.2d 607

1
¢ These findings must be sti_pé)orted b
substantial evidence. Inre F.S.. Sup. Ct.

Alaska Statutes

5 47.10.000
0p. No. 1756(File No.4015), 586 1\2d607
(1978

Substantial evidence must he presented
beforejurisdiction may Powaived. D.II. v.
Stale, SU{) Cl. Op. No. 1096 (File No
2837), 561 1'.2d 294 (1977). )

Based on_these findings, .the trinl
court, within its sound” discretion,
must make n decision as to the minor’s
amenability to treatment. In re F.S. Sug)
Cl. Op. No." 1736 (File No. 4015), 5H5 P.2d
607 11978). ) )

Factors to he considered _in
determining amenability. — Subsection
(. of this Section suggests four factors
which_ may be consjdered by the court
when inquiring into the nmennhility issue:
Sl)l,the seriousness nf (he offense; "(2) the
elinquency of the minor; (3) the probable
cause of the delinquent behavior; nnd (4}
the facilities available for the treating 0
the minor. J WH. v. Slate. Sup. Ct. f
’\‘1%78%709 (File No. 3812). 583 P.2d 227

All four factors listed in subsection
(d) need not be resolved against the
child to justify wnivcr, Nor is there
value in reqmrln%,the children’s court to
make an arithmetic calculation as to the
welght to be given each factor. In re IMI.
Sug. Ct, OE' 0. 857 (File No. 1538), 504
P.2d 837 (1972~
 But there must be nthorough exam-
ination of the child, his background
nnd alternative strategies of réhabili-
tation short of adult criminal treatment.
Lacking such nn examination, the chil-
dren's Court has no evidentiary basis for
the decision. In re P.H., Sug. t. Op. No.
857 (File No. 1535*, 504 P.2d 837 é972?;
D.II. v, State, Sup. Ct. Op. No. 139 (File
No. 2837%, 561 P.2d 204 (977).

Though the standards for etermmln_?
amenability to treatment through the chil-
dren’s court lack explicit definition, it ¢
clear from the statute that the court in
most cases must go lwyond the circum-
stances surrounding the alleged delin-

uent acts and th- age of the child In re

H. Su{f. Ct. 08. No. 857 (File No. 1538).
504 b.2d 837 (1972).

Even though the children’s court may
have Independent knowledge concernlng
children's_ treatment programs nn
facilities, il is necessary to make the exis-
tence and evaluation of such programs a
part of the waiver proceedings to enable
Brc#)er review by the supr* me court. In re

.. Sup. Ct Op_No. 857 (File No 1538*.
501 P24 837 (1072). ,

At a wniver hearing there must lie a

thorough examinationof (1) the probable

D
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cause . for believing . thnt the child
committed the act with which ho wnw
charged. nnd_(2) the amenability of the
child lojuvrnile treatment. IM.C, v. State
Sug. Cl. Op. No 1022 (Fib- No™ 203H). 520
I'.2d 806 &974). o
In the absence of such nn examination
there is no evidentiary basis for a waiver
decision, RJ.C. v. State. Sug. Ct. Op. No.
1022ISF| e No. 2038). 520 P.2d 806 974?;
| WH. v, State,Sup. Ct. OR.Nn. 1708 (Kile
Mo. 3812), 583 P.2d 227 (1978). )
The récord must disclosé the exis-
tence und evaluation of the nvnilnblc
children’s treatment programs in all
future cases in order to establish the
vahdnY of the hearing. RJ.C. v. State
Sug. Ct. Op. No. 1022 Xile Nn. 2038). 520
P34 S06 (1) e
[Tie constitutional prerequisites foi
u valid waiver of juvenile court
treatment are reflected 'in Rule of Chil-
dren’s Procedure 3 which guarantees the
child a hearing before the children™ court
Judge after adequate notice thereof, coun-
sel at the hearing who hns had access to
records nnd reports relevant to issues
before (he court, and a statement of
reasons accompanying the waiver order.
InrelH .Su;). Ct. O{). No. 857 (File No.
1539), 504 P.2d 837 (1972). )
Compliance with Rulé of Children’s
Procedure 3(h) Is essential to insure
that the waiver hearing is not n "mere
ritual” and to E):rowde a meanlanul basis
forreview. RJ.C. v, State, SUé) C 'OE' No.
1022 (File No. 2038), 520 J».2d 806 (1974).
_ The waiver hearing is. a_critically
important s_tagie in~ criminal pro-
ceedings against a child. Inre P.H. ug.
Ct, Of No. 857 (File No. 1538), 504 P.2d
837 (1972

At'stake at a child's waiver hearing is
the  statutory ¥rom|se_ of special
rehabilitative “treatment in lieu of the
harsher sanction of criminal conviction.
Because the consequences of waiver arc
great, the hearing must measure up to the
essentials of due process and fair
treatment. Inre P.H.. Sup. Ct. Op. No. 857
(File No. 1538). 504 P.2d 837 (1972). .

The investigation ot n waiver
hearing cannot be n mere ritual. In re
P.H.Sup. Ct OB. No. 857 (File No. 1538),
504 P.2d 837 (1972).

There musthe n hearln% which mea-
sures up to the essential ntdue process
nnd fair treatment. RJ.C. v. Slate. Sug.
Ct. Op. No. 1022|_§F|Ie No. 2038). 520 P.2d
806 (1974); W H. v. Stair. Sup. Ct Of
No, 1708°(File No. 3812). 583 I'.2d 227
(1978).

The right nf confrontation apple- In
children’S proceedings in which the eInld
charged with nmrortdurt for which lu-may
he incarcerated In re PH. Sup. ﬁ op
No H57 iKiln Nn 153w, 561" P*M M7

1972, . N .
(Walver without hearing is deninl nf
_du_eé)_ro_cess* — To waive children**mutt
jurisdiction without a hearing or opportu-
nlt]y foradversary presentation #>u denial
of fair proves- In're IMI..SOé) C OI-F No
857 (File No. Ifffih). 501 ».2d 837 H972»

As'ls waiver without substantial evi-
dence of unamenability to frentmrnt.
—_ To waive children’s court jurisdiction
without substantial evidence having been
presented that the child 1s unamenable In
Juvenile rehabilitation Frograms i> dem.il
of fair process. In re IM .Suzp Cl. tip No
857 (File No. 1538%. 504 I".2d 8.37 11972

The proper standard of proof as lo
the amenability of n minor to freatment i«
the "preponderance nf the evidence” stan-
dard. Inre P.S-.Sup t’t Op No 1750'Fib*
No 4015%, 586 1».2d 607 (1978

Probable  cause determination
cnnnol he based on hearsay,test,lmon?.
— The probable cause determination ofa
court at'a waiver hearingronct rnlngiuve-
niles cnnnol In* based upon hearsay lesli
monw InroP H.Sup.C .Oé) No 857°File

No. 1538). 501 P.2d 837(1972).

Exclusion of teshmonY held proper,
— Although proffered Testimony was
relevant i0 the nmennhility issue, [lo-
superior court did not abieq 1t* di ~creliun
in"excluding it because its prejudicial
impact outwelghed its ﬁrobatlve value In
re FS. Sup. Ct. Op No. 1756 'Fib- No
4015). 5861 .Id 607 HI78*

InSufficient evidence. — Where the
court had hide information conreinmg the
Erobable cause of the minors delinquent

ghavior, it was aware onIY nf the nature
of the ofTenses. of the fact that the minor
was apParently not in need of funds, and of
his statement”that he regarded the com-
mission ofthe crimes as a game, this infor-
mation was insufficient “to_=*allsf\ the

requirement* of this subsection. IMI
Slate, SUf. Ct. Op No 139 (File No.
28371,561 P 2d 294 0977). ]

Whivcr henring did nat comply with
the standards set forth in this section
and Rule of Childrens Procedure 3 RJ
v, State, Sup. Ct. Op No. 1622 (File No
2,3). 526 1'2d 806 (19711 ]

Trial court’s conclusion that minor
was amenable Cotreatment was abuse
nfdiscretion. = se=1Inre FS . Sup Ct
Op Nn 17564Li* No K'I5>..>6 P2d667
(1978).

a
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Pros,

ourt, o» un
lotion nf A.
former AS 2M
been an ordc
waiving the In*
lion. Stab* v. 1l
<ile No. 29781
Applied in St

Sec. *17.10
informal mn
held before
47.10.075 "
and it mn;

Aiaska Statitfs 53171000

«r Joyr|d|n([1. — One No 126 (File No. 5879). lifi0 I*2d -12
or- tould k*chart{;e,d, 19H2),
eeni m the disfrict Quoted in Henson v. State,Sup. Ct. Op.
misdemeanor vio-  No. If.*I0 (bile Nn. .I(121), 576 p».2d 1"
~iding" “statute,  (1978)
Toré there had Cited in 11 1, 1. v. State. Sup. Ct. Op. No.
viperior court 1540 tFih No. 3374). 572 1\2d 7H7 0977,?;

cnilojurisdie- ~ Stnte v. [111., Ct. App. Of' No. 375 (File
.OS' 0. 1786 No. 7768),  P.2d €51984?; Drawer v.
0 7% State, Ct.'/pp, Og. No. 381«File No. 7816*,
.Cl. App. Op. P2d  (1981)

nrings. The court may conduct the hearing in an

..no courtroom or in chambers. A hearing may be
ng adult advisory panel in accordance with AS
-1 shall give notice of the hearing to the department
.representative to the hearing. The court shall also

transmit a couy of the petition to the department. The representative
of the department mny also he heard at the hearing. The public shall
be excluded from the hearing, hut the court, in its discretion, may
permit individuals to attend a hearing, if their attendance is compat-
ible with the best interests of the minor. Nothing in this section mny
be applied in such a way as to deny a child’s rights to a public trial nnd
ton trial byjury. (8 10(1lart. Ich M5SLA 1957;am $i ch 19SLA 1966;
am §53 ch 71 SLA 1972)

Cross references,
hearing, see AS 47.10
Editor™notes, — J
<Sup. Ct. Op. No. 707 (|

For whniver P.2d 47 11971) and RI.R v. Slate, Sup. Ct
050. Op._No. 708 (File No. 1156), 187 P.2d 27
ohn Doe v. Slate 1971% cilcd below, were décided prior to
File No. 1240), 487 the 1972 amendment lo Ibis section.

=g

NOTES TO DECISIONS

Constitutionality, — Sec In re Gault.  held that children must he afforded due
387 US. .87 Sup, Ct 1428 181.Ed. 2d process rights in_the pre-adjudication
527 <1957). discussing dm* process require-  stages of the juvenile process, the Alaska
ments 11 juvenilé delinquency ~pro- supreme court believes thnt due process

ceedings.

IOCC?]?Fd“rEBuntiolgla’? \rle %;{gmseuntscatp%ly adhjudhmative healrtlng, dhut ,att_any sfte%ge
_RIR v. . . which may result in deprivation’ o
2\11%71;08 (KRo No. 1156). 4K7 P.2d 27  child’s Iibe);ty.J_ohn Doe\?.SIate Sng. Ct.

Hence, states must afford juveniles

sareguards are necessnn.” not only at the
e

On. No. 707 (File No. 1240), 187 P.2d 47
(1971)

due process of luw in delinquency pro- e extension to children  of
ceedings that might result in the Childs 472 ol constitutional riqhts does

incarceration, an
must hr? atTorded the righ

he ndult

accordln(l;l)iojua/eenrlées_ not mean a total substitution of the
; D= criminal model for the present children’s

resented by counsel, must he given proper court system. John Doe v, State SUBa%

of confrontation and cross éxamination of

and timely notice, must be given_thr right On. No. 7(7 (File No. 12105) 487D,
1f971). ’

witnesses, and afforded the privilege

State. Sup t't,
487 P.2d 47 %9
While the

1)
S.Supreme Court hns not ‘regard lo the procedural requirements at

against self-incrimination. John Doe v.  The pn hloms of prr-ndjudirntinn
’ Of) No 707(FileNo i210).

)

fr<ntmrntofjuvenilesnre unl%léfdto the

juvenile process; hence, what Is with

2
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the adjudicatory stage bus no necessary
applicability to other steps of the juvenile
rocess. John Due v. State. Sup 'Ct O
0. 707 (File No. 1210). 487 P.2d 47
0971).

Due process stapdards must lie
observed atn detention _|nqun%/ stnte it
may result in the deprivation'ofthe childs
liberty. Due process requires at the very
least "that detention orders |k* based on
competent, sworn testimony, thnt the child
have the right to he represénted by counsel
at the defention inquiry, and that the
detention order state with Bamculanty
the facts supporting_it, John Doe v. State.
SUé) Ct. 08. No. 707 (File No. 12-10% 487
P.2d 47 (1971)

Incarceration, when applied to chil-
dren, is u taking of liberty under the
14th - amendment.  regardless  of
benevolent-sounding labels."HER v. State.
Sug. Ct. ?8 No. 706 IFile No 115G 487
P.2d 27 (1971L

Tlu* due process clause of the 14th
amendment “applies when a_child 1s
charged with miscn;. duct forwhich he may
he “incarcerated in nn institution,
regardless of the labels of the adjudication
and institution, so the child is entitled to
notice of charges, counsel, confrontation
and . cross-examination, and the privilege
against self-incrimination. RLR V. Slate.
Sug. Ct. OJJ. No. 708 (File No. 1156), 487
».20 27(1971). R .

The right to grand jury indictment is
not so fundamental that” due ﬁrocess Is
offended by alternate methods for
instituting children’s, ﬁroceedmg_s where
the child is charged with having Violated a
criminal statute. John Doe v. Stnte Sua).
Ct. Cg. No. 707 (File No 1240). 487 Vad

47 %1 71). )
Children who are charged with nets
which would he chargeable only hv grand
jury indictment, if committed by an adult,
need not be indicted by a grand u;&/, John
Doe v. State. Sup. Ct, 9 0. 7074File No
12-10), 487 P.2d 47 (19 1_%. ) )
Children are constitutionally enti-
tled to jrury* trial in the adjudicative
stage of n delinquency proceeding.
However, due to the uniqueness of some
facets of the procedures governlnq chil-
dren’s court proceedings and the potential
damaPe which may accrue to the child b
a public trial, the child should first consult

with his counsel and his parents or quard-

ian when appropriate, and then affirma-
tively nssert the right In i trial hvgury
U-for* it is finally %ant_ed RIR v, Stalé

Op No. "7IF> (File No " 1156). 457

Sug. Cl. o f
P2d 27 &971). Rut” see McKcivor v

Pennsylvania, lot I*S. 528, 31 S Cl
1976, ,!a E Ed 2d 617 (19711 in which it
was Inid that trial hv jury in llu p:\ernlt
court’s adjudicative “stage is not a
cimstiiutkinal n quiromont. |

Whenevera tluld m a delinquency pro-
(ceding js charged with aits which would
he a Crime, subject In incarceration it
commit led by an adult. Alaska Const. art
..$ 11 guarantees him the right tmur{
trial. To'the extent In re White, Sup” C
Of' No 507 (File No, 11113 145 P 24 813
1 9681JsubseﬂuentIvoverruled, in10G K .
Sup Ct Op. No. 796(File Nos. 1627.1654.
1674, 497 P,2d 914 »1972| is inconsistent
with thin opinion, Il P=qverruled. RLR v
State%Sup_;’I 0}) No 7i)6'Fih*No. 11561,
187 172d 27 1197V ) ) )

The purposes, of tlu* right to jury trial,
such as protection a?alnst Ilie corrupt nr
over/ealnus prosecutor and again*L the
compliant, biased, or eccentric_judge,
apply as much in children™ caw** as"In
adults raw- RLR v State. Sup Ct DéJ
No. 76 'File No 11561, 487 P2! 27
HI711, . o .

If the child waives {ury trial, the
stale may not require i, hutjur[\{I trial
shall he provided only on demand. HER v
Slale.Sun Cl Of No 7(I6iFile No. 1156i.
487 P.2d 27 «1971*, )

The Hammonds lest of waiver
IHammonds v. State, Sug Ct Op. No. 483
iFile No. 828* 442 [Vid 9&1968 1. applies
to infants as well n« adults. The mn-g-
gticnco.*- of application will differ for
infants, because some decisions can be
“knowingly and |nteII|gent(I1y” made only
by persons cf fuller knowledge nnd matu-
rity. An infant not advised bY nn attorney
could make few knowledgeable nnd inteJli-
]qent decisions almut whether to wajve
ight* injudicral proceedings. On the other
hnnd, in"areas where an ndult ordinarily
delegates to his attorney deusmn-mak_lngi
authority, as in deciding whether to objec
to introduction of evidence, the compe-
tence of the attorney r.dlior than of the
client generally fieicnninea  whether
walvers satisfy ‘the Hammonds criteria
RLR v. State. Slip Ct. OB. No. 76 (File
No. 1156* -187 P.2d 27 (1971). )

The right to counsel extends to chil-
dren charged with dellnquenc%. HER v
State,Sup. Ct Op No.700(F»'eNo 1156'
487 P.2d 27 *1971*. )

Ajuvenile must I*c afforded the right to
ho represente%_by cou#mldat ,tr}e fetht-
uency proceeding, nnd a denja
?lgght ysep({ates au% roces*. _John (ix*ea\
Stale. Sup Ct.Og. 0 7074File No 121d".
487 P 2d 17 *1971e

3
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Right to rt'MNoitnlilr tiniir to pri'pnn*
for trinl. — It is unquivd jnimhlc that 1in-
right lo tin* nv-fotanctr of phliihol of
nea. HVityiniluifcN [lu;eqneoiiiilaiit right )
haven reaumahletmw in which tnpn-p.ifi-
Tor trial .latin Mae v Stale. fuy) "D
],\.!I?lﬁw Tile Nn - 121°h. -H <M

~While an adult defendant in o erilninnl

nine rined I brought to trinl within ii n*,
sonnldo tirge, due Rrom-*,rlquues that hi-
mny not _E&rought lo trial too -non lie
must Ik*given a reasonable lime tucansult
with his counsel nnd lo prepare his
defense. John Doe v. .Stole, Sup. Ct Op.
No. 707 IFile No. 1240), 487 P.2d 47
(1972).

_Thin section provides for the exclu-
sion of the public from children's
hearln%s. HER'v. Stnte, SU£. Ct 08. No.
170G (File No. 115GI, 487 P.2d 27 11971»,

[lut such provision involves onl
gerso_nswhose presence is not desire

y child. — The nrcn of discretion in the
rule, where the court may refuse to OEen
the hearing, involves ﬁersolns wlhim*

resence Is not desired by the child. HER v.

tate, Sup. Ct. O{) No. 706IFilt* Nn. 1156i.
Bre2drcory.

It is nn nhu.on of discretion for the court
lo refuse ndinittance to individuals whose
presence is favored by the child, except in
spiiual ~ circumstances such as  the
unavallabllltg of n courtroom sufficiently
large to hold all the individuals whose
%resence is sought. HER v. State. Sug. Ct.
1f9'7’1\lo' 706 ‘File No. 1156), 487 P,2d 27

If the child or his gunrdinn ni litem

_ Collateral rcforcnccw. — Power 0
juvenile court to reqéuretesnmony by chd-
dren, 151 Al.R 1229. ) )

Applicability of rules of evidence in

Alaska SivtTiis

f juy

* 171006

wnntx tli« (ni'iul-. or nllurt to -
free inattend, then the henring mn-t la
aii In In-in ItlIt v Slat#-, Sup t't O

INn* {*16 »hl. No  1aMil. 187 I*2d 27

eltiltin-ume guar.oiln d the rlqht
|mlaee trial by llu- histtn finmli-
n. RLItv, State,Sup . _Dp N 756
No li="iii. 1X7 1+ 19127 i:t7 e

e pna-e. spqumu that ihdilii'll have
the right to a public trial by Jy#y where
they are charged uilh oris ut.u Cwould h-
airline itcommitted hv an adult John Dm-
\. Stnte Sl,JJJ. Ct. Of. No 707 (File No
12401, 487 P.2d 47 19711 )

The fundamental constilutionnl right of
public tri.,, by jury must h?afforded chil-
dren in delinquéncy adjudication pro-
(icdtngs. ) ) y
Interference with the iN-nevolent motives
of the children’s court svMern which have,
in theﬁast,justlfled denial ofthose rights.

A

ua

litio
d.

John I)oe v. Slate, Sup Ct. Dp_ No. 707
IFile No._1240'-1*7 P 2d 47H97H

The re.T-00* for the constitutional guar-
antees uf public trial apply us much to
juvenile, d,ellnquenc?/ _proceedings as to
adult criminal pron dln_?s HI R, Slate.

t. 9 Nn 761File Nr. |[fi6i. -7

[*2d 270971*

Delinquency must he[?roved heyond
n reasonable ‘doubt under the dug E{ro-
cess clause nfthe 14th amendment. RLRv.
State, Sup. Ct O}) No. 706 (File No. 11563
487 B.2d 27 21971

Cited_in Inre | .SuB. Ct OP. No
1127 ‘File No. 2190, 633 P.2d 13 *1975%;
M.OW. v. StnT Ct. Aﬂ) Op, No. 95 ‘File
No 4846), 645 P -i 1229 <1982)

enile delinquency proceedings, 43
AER2d 1128 © 7 )
Degree of tmicsf |nR12uven|Ie delinquency
proceeding?. 13 AER2d 1138,

Sec. 47.10.075. Young ndult advisory pnnels. (at Unless tin-
minor objects, llie court may select a ynuit(! mlult ndvisnry panel In
hear the case and advise the court of a recommended judgment nnd
order. The court may consider any of the pane! recommendations in
making itsjudgment and order in the case.

(b) The principal of each high school shall submit annually to the
court a list of the students enrolled in grades 10, 11 and 12. The court
shall determine the method of selecting the members of each panel.

(c) A student shall he excused from attending school while serving
as a panel member. A student may not serve more than once each year

%

on a panel.
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without also finding hint guilty ofassault. a Icsscr-included offense
instructi assault was required. Marker t. State, Op. No. 432,
692 P2d Alaska App. 1984).

A lcsser-inciudcd offense instruction is not necessarily inap-
propriate even if there is a reasonable theory under which the jury
could lind defendant guilty of the crime charged without also find-
ing him guilts of the lesser offense. Marker i. State, Op No. 432,
692 P2d 977 (Alaska App. 1984).

This rule does not preclude a mistrial in a case in which the
jurors cannot agree on a greater olfensc but can agree on a lesser
offense. Desnek v. State. Op. No. 455. 697 P2d 1059 (Alaska App.
1985).

Juries need not unanimously agree upon a particular statutory
theory of the crime charged if there is sufficient evidence in the
record to support cither theory. Slate v, Janies, Op. No. 2925, 698
P2d 1161 (Alaska 1985).

Under this rule, ajury may notconvict a defendant ofoffenses
which arc related to the cntnccharged but svhich arc not necessarily
included therein. State v. Minano, Op. No. 3006. 710 P2d 1013
(Alaska 1985).

An indictment charging a greater offense necessarily also
charges all Icsscr-included offenses as well as attempts; conse-
quently. where a trial court finds that there was insufficient evi-
dence to permit an indictment charging the greater offense, but
sufficientevidence tochargc the lesser offense including an attempt,
the indictment should not be dismissed, but the charges should be
reduced to charge the lesser ofl'ense. State v. Ison, Op. No. 754,744
P2d 416 (Alaska App. 1987).

PART VII. JUDGMENT

Rule 32. Sentence and Judgment.

(a) Sentence. Sentence shall be imposed without

unreasonable delay, Pending sentence the court may
commit the defendant or continue or alter bail as
provided in Rule 41 (a), Alaska Rules of Criminal
Procedure. Before imposing sentence the court shall
afford the defendant an opportunity to make a state-
ment in his own behalfand to present any informa-
tion in mitigation of punishment. Ifthe defendant is
being sentenced following a plea of guilty or nolo
contendere the court shall question the defendant to
ascertain that he understood the meaning of his plea,
and that it was freely and voluntarily entered.

(b) Judgment — Execution.

(1) Execution. The judgment of conviction shall
set forth the plea, the verdict or findings, and the
adjudication and sentence. At the lime of imposi-
tion ofsentence, thejudge or magistrate shall make a
statement on the .ccord explaining his reasons for
imposition of the sentence. Ifthe defendant is found
not guilty or for any other reason is entitled to be
discharged, judgment shall be entered accordingly.
The judgment shall be signea by thejudge or magis-
trate. The clerk shall forthwith deliver to a peace
officer a copy of the judgment for execution. The
peace officer shall note on the copy ofthe judgment
the date of its deliver)’to him. When the judgment
has heen executed, the peace officer shall promptly
return the copy to the clerk with his proceedings
endorsed thereon.
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(2)  i'nnviciioit ofa Corporation. Ifa corporation
is convicted of any criminal offense the court mat
give judgment thereon and shall cause such judg.
mcent to be enforced in the same manner as a judg.
Intcnl in a civil action, or as otherwise provided b\
aw.

(c) Procedure for Determining Mitigating and
Aggravating Factors and Effect of Prior Convictions.

n At the time guilt is established by verdict or

plea, counsel shall inform the court and the defend-
ant of any prior convictions which bring into cflcci

the presumptive sentencing provisions of as

12.55.125; any dispute over the fact of prior convic-
t'bons shall be set for hearing pursuant to paragraph

(£) (i), and the court shall order a prescntence inves.
ligation by the Division of Corrections.

(2) Atthe timeguilt isestablished, the court sha;:
set:

(1) the time for the submission by counsel e
affidavits setting forth aggravating and miiigatin]
factors pursuant to AS 12.55.155 and extraordinary
circumstances pursuant to AS 12.55.165. which tinti-
shall be not less than five working days after the
finding of guilt;

(ii) a hearing not less than five working d:i\*
from the time set for sx&bmission of the afiidatji*
required by paragraph (£) (i) above, if then.- .s ant
dispute betweer the parties concerning the require-
ment of presumptive scntencr”. aggravating ana
mitigating factors and extraordinary circumstance*
which may exist.

(3) t the prescntence hearing provided tor h.
paragraph (£)(ii) the court shall enter an order est.e*
fishing if presumptive sentencing applies, settir.
forth the aggravating and mitigating factor \ cop
ofthis order shall be given to the Division ol'c orre,
tions. If presumptive sentencing applies aiv the;,
arc no aggravating or mitigating factors, onfi .sin
form of the presentence report is required.

(4) At the time guilt is established the court sit.
establish thedateforsentcncingand provide thati::
prescntence report be made available it the ;iti<
neys ten calendar days before senicncin. .more.’
that any factual errors in the report may be resobc-'
among thcatlorneys and the Division of Convener’
or at a hearing before the judge to wh”m the caw e
assigned for sentencing unless good cause issh-"’
for the hearing to be before another judge.

(d) Presentence Investigation.

() If lien Made. The probation service sh-
make presentence investigation and report Ivi."
the court imposes sentence or grants probation. |¢’
report shall not be submitted to the court or =*
contents disclosed to any one except counsel unir"
the defendant has tendered a plea of guilty or no
contendere or has been found guilty. The court no
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4 ri'P°"l Poor! , -,Kiiv;ng judge may consider instances of past anti-social

icmence. [wl ,. .r suestanliated by supporting information, even though

84). ant" js not charged or convicted. Xukapigak v. State. Op.
i P2d 697 (Alaska 1977).

, .-slum. 0o you have anything you want to say before 1
«am.-nce?” was minimal compliance with allocution

I_se_ntence and! ~imr.tct this rule, where defendant w ntcnced four days
gac supreme Court imposed more strip ttrass standard.
f«j«tll >, Stale. Op. No. 14S2. 568 I'2d Hrt 1973).
P- No. 398.<"
.a."ir's failure to afford defendant the opportunity to make
. . «incits . n his own behalf at sentencing hearing was not
judge (o hi! + Aseir-r. .Mohn v. Stale, Op. No. 1719. 554 P2d 40 (Alaska
icio'fcascpnl
"iih regardJ
1on his behj | .i.-r H..:le 32ial the obligation is on the court to afford the
isclose that fi - tiiu me opportunity to speak and not on the defendant to
mgubsequn. .\t seer, an opportunity, hence defendant's failure to assert
i}>38 g ..n ins nrht of allocution did not constitute waiver. .Mohn v.
sure. 1>/ »u. |7]9. 584 P2d 40 (Alaska 1978).
la dcfendel i"'letiiijr.i's contention that consideration of his juvenile
laci that 4 *a hi me court imposing sentence violated his right to privacy
ime of nutr .vn'i -4. Pliin \ State, Op. No. 1774, 588 P2d 2S8 (Alaska
Vspitr the lac! that defendant spoke at some length under
i .-..il'tinauon by his counsel at the sentencing hearing, the
dcfen Janr | is Lirare to inform him of Ins right of allocution required
adiction as-1 vim me Law v. State. Op. No. 2301 624 P2d 284 (Alaska
pfcscnicnctl
vacationo | Inorder to establish a claim of racial bias in sentencing defend-
raeferralf « must stpiw that the sentence was probably higher than that
.a w.-iiici have been imposed upon a defendant of a different
«at he hed | 1 ci.n alike criminal historv who committed a similar olTense.
iroseeuto i hm.iii v. Stale, Op. No. 2190. 621 P2d 869 (Alaska 1980).
port & 1 jl ,ourt. in conducting a hearing pursuant to this rule to
oom, anii | :m>tie whether mitigating and aggravating factors huve been
isecutor’ | “hliilico. mav consider evidence previously introduced at the
' rjustify- « "i'll \. state. Op. No. 99. 647 P2d 609 (Alaska App. 1982).
1P2d 5(6
A here defendant was given a chance to exercise his right of
. catnm iust prior to sentencingand did not exercise that right on
cnl_ W'_th ground that he needed more time lo prepare, failure ol'lhc trial
rd in iu '« lo gue the defendant more time was not error. Hustings v.
"ho has 'Vie. Op. No. 706. 736 P2d 1157.
ofvan-
133521
KIlle 32.1.  Appeal From Conviction of
’t‘;‘;m;% Sentence— Notification of Right
i posed to Appeal.
d 1% . . .
\ person convicted ofa crime after trial shall be
«Jvised by the judge or magistrate:
ascer-

ig the (a)
111% . L e !
ncni of conviction within 30 days (or 15 days in

ppeals from the district court made under Rule 217,

ga{“ Maska Rules of Appellate Procedure) from the date
? 'Down in the clerk’s certificate ofdistribution on the

=s ddgment appealed from by filing a notice ofappeal

Wk AHn ihe clerk of court.

Cmij [b) Thai in accordance with Appellate Rule 215,
‘e defendant may appeal the sentence on the

i fiound that it isexcessive, that upon such appeal the

@>uri ma\ reduce or increase the sentence, and that
hy appealing the sentence, the defendant waives the
rght to plead that by a revision of the sentence
resulting from the appeal lie has twice been placed in
Nopardv for the same offense.

That he has the right to appeal from thejudg-

Rule 32

(e)  Thaiifhe wants counsel and is unable to pay
for the services ofan attorney, the court wiil appoint
an attorney to represent him on the appeal.

(Added by SCO 157 effective February 15. 1973
amended by SCO 218 effective January 15. 1976; by
SCO 536 effective October I. 1982- +ad by SCO 643
effective September 15. 1985)

Annotations
Coses

Sentence offive y:ars' imprisonment for burglary, two ofwhich
were suspended, was not clearly mistake- .even though the defend-
ant was 19vcars old and il was his first elonx olTensc. Zurfiuh v.
State, Op. No. 2238. 620 P2d 690 (Alas . '980).

Where defendant was convicied of assault with a dangerous
xvcapon for sinking another person in the face xvith a beer bottle,
sentencing court was not dearly mistaken in imposing a five-year
sentence. Wire v. Slate, Op. No. 2, 621 P2d 18(Alaska 1980).

Thirty-year sentence for third rape conviction and ten-year
sentence for assault with a dangerous wcapon, the semences lo run
consecutively, were not excessive. Coleman». Stale. Op. No. 2190,
621 P2d 869 (Alaska 1980).

Four month jail term for selling marijuana on school premises
was appropriate notwithstanding sentencing guideline which sug-
gested not more than thirty days for the quantity ol marijuana
involved. Anderson v. Stale, Op. No. 2763. 621 P2d 1345 (Alaska
1981).

Sentence often years with live suspended for sale o fcocaine was
excessive fora voulhful first offender. Kelly v.Stale. Op. No. 2268,
622 P2d -132 (Alaska 1981).

A total sentence of 55years was not excessive for second degree
murderand twocounls ofshooting with inlenl to kill w here defend-
ant had a lengthy criminal record and a propensity for violent
crime. Nielsen < Stale, Op. No. 2279. 623 P2d 304 (Alaska 1981j.

Sentence of 35 years for murder was not excessive even though
defendant had no prior criminal record. llrvanl v. Slate, Op. No.
2280.623 P2d 310 (Alaska >81).

Fifteen-year sentence was not inappropriate for shooting with
intcnlto wound. Kagak v.Slaic Op. No. 2311.624 P2d818(Alaska
1981).

Ten-year sentence for manslaughter was not excessive for
defendant, an alcoholic. 67 years of age. with extensive criminal
record and one prior homicide conviction. Phillips v. Stale, Op.
No. 2229, 625 P2d 816 (Alaska 1981).

Rule 32.3. Judgment and Orders— Effective
Dates and Commencement of
Time for Appeal. Review and

Reconsideration.

() Effective Dates of Orders and Judgments.
Ortle'rs and judgments hecome effective the date
they are entered.

(1) OralOrders. The date ofentry ol’an oral order
is the date the order is put on the official electronic
record by the judge unless otherwise specified by the
judge. At the time thejudge announces an oral order,
the judge shall also announce on the record  ether
the order shall be reduced to writing. Iftheoru! order
is reduced to writing, the effective date shall be
included in the written order.
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@ Hritten Orders Not Precededhy Oral Orders.
The dale ofcntry ofa written order not preceded by
an oral order is the date the written order is signed
unless otherwise specified in the order.

(©) \]Udgments. The date of entry of a criminal
jJjudgment is the date the judgment is put on the
ofiicial electronic record by the judge unless other-
wise spceilicd by the judge. All judgments shall be
reduced to writing and the effective date shall be
included in the written judgment.

(®) Commencement of Time for Appeal, Review

and Reconsideration. The time within which a
notice ofappeal may be filedand reconsideration or
review of orders and judgments may be requested
begins running on the date of notice as defined
below.

(© Date of Notice.
(@ Oral Ordrs.

(D As to the panics present when an oral order is
announced, the date of notice is the date the judge
announces the ordcrontheofiicial electronic record,
unlcssal that time the judge announces his intention
ofhaving the order reduced towriting inwhich case
the date of notice Is the date shown in the clerk’s
cenificate of distribution on the written order.

(D) As to parlies not present at the announce-

ment of an oral order the date of notice is the date
shown in the clerk™ certificate of distribution of
notice of the order. If, however, at the time thejudge
announces the oral order he announces his intention
of having the order reduced to writing, the dale of
notice is the date shown in the clerk™s certificate of
distribution on the written order.

(&) ert[en Orders. The date of notice ofa writ-
ten order isthedate shown in the clerkscertificateof
distribution on the written order.

(©) JUdgmentS. All judgments must be reduced
to writing. The date of notice of a judgment is the
date shown in the clerk’ certificate of distribution
on the written judgment.

@ Other Service Requirements. these notice
provisions apply to the notice of orders and judg-
ments under Rule 44(c) and do not affect the service
requirements of any other rule of criminal pro-
cedure.

@ Clerk™ Certificate of Distribution. Every

written notice of an oral order and every written
order and judgment shall include a clerk’scertificate
ofdistribution showing the date copies of the notice,
order or judgment were distributed, to whom they
were distributed, and the name or initialsofthe clerk
who distributed ihot.

(Added by SCO 554 effective April 4. 1983)
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CROSS REFERENCE: App. K. 204

Rule 33.

The court may grant a new trial to a defendant
required in the interest ofjuslice. Iftrial was h> p
court without a jury, the court may vacate the jii"
mcnt ifentered, lake additional testimony and eti-
anew judgment. A motion for a new trial based i-
thc ground of newly discovered evidence max r*
made only before or within two years after ir,
Judgment, but ifan appeal Ispending the court nil",
grant the motion only on remand of the case*!
motion for a new trial based on any other around
shall be made within 5 days after verdict or lrdir.,
ofauilt, or within such further time as the court
fixduring the 5-day period.

New Trial.

(Adopted by SCO 4 October 4. 1959: antcnued r
SCO 554 effective April 4, 1983)

Annotations
Cases

Where a case has been appealed, a trial court car.;' ; cm:
motiop for new trial based on newly discovered cvidv  u.i.
first applying for and obtaining a remand of the e--n U,
supreme court to the trial court for the stated purposeo! vut ..
new trial. State  Salinas, Op. No. 39, 562 P2d 2U!-. « .. \ ,
1961).

A motion for new trial based on :hc grounds i.i
covered evidence must meet the following rcquitemcr.

(I) It must appear from the motion that the cvidc;.
is. in fact, newly discovered, i.e., discovered after the n ...
motion must allege facts from which the court may m. mi
on the part of the movant: (3) the evidence relied mi u .
merely cumulative or impeaching; M) must be materia e r, ix
involved; and (5) must be such as, on a new trial, xxtnit.! -
produce an acquittal. Rank v. Slate. Op. No. 14-.
(Alaska 1963).

Where newly discovered evidence was not such aswo
bly produce an acquittal on a new trial, and motion fail.-i
the requirement that there be a showing of diligence -r -. ¢
to locate a witness before or at the time of trial, Im-
properly exercised his discretion in denying a motion vi ...
based on newly discovered evidence. Rank v. State. * m
382 I>2d 760 (Alaska 1963).

Where in acriminal case erroneous and prejudice.! m ,; <
of hearsay evidence had resulted in reversal and .. evti
appellant, it was reversible error for the trial court at!;
deny a motion for a new trial which was supported by :ivnm.
ofjurors showing that prejudicial evidence received in the mo'
was actually before the jury at the retrial by virtue ot t»
knowledge ofthe contents ofa local newspaper article pm
last day ofthe retrial quoting the statement erroneous!' trt. «
the first trial. Watson t. State, Op. No. 335. 413 I'.'u B
1966).

As one ofthe exceptions to the general rule prohil.inn - - «
impeach their verdicts, the verdict must not be allowed ' -
where a party was deprived ofa fair trial and sinceatlioa-it >
that they were exposed to a newspaper article containing »! "
non previously held so prejudicial as to icquire a new in 1'
lislicd that (he appellant was deprived of such a fail trial d
court erred in denying motion for new trial. Walsnn '. Ma¥-'
No. 335. 413 1>2d 22 (Alaska 1966).
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Rule 202

ludgrnent debtor is a final order terminating the proceeding and is
appealable. Mallonee >. (iron, Op. No. 811 502 I'2d 432 (Alaska
19721

In the interest ofjudietal economy, and because of the impor-
tant issues involved. procedural rules were relased so that the
meritsofanappeal fronta temporary reslrainingorderissjed by the
superior court, which determined that a strike by public school
teachers was illegal and which ordered the teachers to return to
work, could be decided on the merits as though a declarators
judgment had been entered. Anchorage Kduc. Assoc, v. Anchorage
1Sch. Dist.. Op. No. 2537. (.48 I'2d 993 (Alaska 1982).

111 Criminal Appeal bj State

The limitation on the light of the state to appeal does not
prevent the state from using the petition far review proceeding to
question the jurisdiction of the superior court. State of Alaska v.
Salinas. Op. No. 39. 362 P2d 298 (Alaska 1961).

The prohibition ofappeals by the slate except to lest the indict-
ment does not pres ent the state from petitioning for review of the
trial court ruling that the accused was a minor and without the
jurisdiction ofthe superior court, such ruling affecting a "substan-
tial right" of the state to try the accused and preventing a final
judgment. State of Alaska ». Linn, Op. No. 47.363 P—d 361 (Alaska
1961).

The state may appeal "to test the sufficiency of the indictment"
thereby raising any question as to the adequacy and adaptation of
the indictment to its purpose. The inquiry is not limited to whether
the indictment met the formal statutory requirements for a valid
indictment. State of Alaska v. Shelton, Op. No. 56. 368 P2d 817
(Alaska 1962).

State had a right to appeal trial court's order arresting judgment
where motion in arrest ofjudgment challenged only the sufficiency
ofthe indictment. State i. Adkerson, Op. No. 294, 403 P2d 673

(Alaska 1965).

If the trial court dismissed a count of the indictment upon a
motion for acquittal, but based its action unequivocally on the sole
ground that the indictment was defective, the state had a right to
appeal for the purpose of testing the sufficiency of the indictment.
State v. Selman. Op. No. 302. 406 P2d 181 (Alaska 1965).

The issue whether an information substituted in place ofa
complaint in a magistrate court was adequate to prosecute an
ofl'ense within the criminal jurisdiction of that court tested the
sufficiency of the information, and appeal by the state from dis-
missal ofthe case was not barred. Slate v. Smith. Op. No. 356. 417
P2d 252 (Alaska 1966).

The supreme court on acriminal appeal taken by the state from
ajudgment of the superior court setting aside a conviction in the
district coutt has authority to pass upon the sufficiency ofinforma-
tion used as substitute lor acomplaint in the district court. State v.
Pete. Op. No. 372. 420 P2d 338 (Alaska 1966).

In an appeal brought by the state from a judgment of the
superior court setting aside a conviction in the district court on
grounds of insufficiency o finformation, the supreme court reversed
the superior court's order and also in order lo avoid piecemeal
appeals further considered other points made in the appellee’s brief
in defense ofthejudgment below and appearing in the record, albeit
not passed upon below. State v. Pete, Op. No. 372. 420 P2d 338
(Alaska 1966).

Death of the appellant while criminal appeal was pending
abated the criminal action ab initio. Hartwell v. State, Op. No. 391.
423 P2d 2S2 (Alaska 1967).

The limitation placed b> AS 22.05.010 upon the state's nght lo
app-.! in a criminal case applies only to instances where the
Supreme Court's jurisdiction is sought by appeal. Other forms of
review authorised under the statute are not subject to the limita-
tion. State >. Urowder, Op. No. 699. 486 P2d 925 (Alaska 1971).

Neither the limitation placed by AS 22.05.0101 Don the state's
right to appeal in a criminal case nor the prohibition of Constitu-
tional Article 4 5|}. against double jeopardy requires an erroneous
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nonfinalorderordecision. favoi—>lclo the accused, tostand uncur.
reeled. The stale can invoke the discretionary review jurisdiction t;
the Supreme Court in criminal cases where the matter sought to
reviewed involves anonlinal order ordccision ofthe superior cuun
Stale v. Urowder. Op. No. 699. 486 P2d 925 (Alaska 1971)

The slate has the right to appeal a sentence only if it contents
that the sentence imposed was too lenient. Where the state, whi.-
has unsuccessfully sought consecutive sentences, fails tochallen.
thcdcfcndanl'ssentenccon twocountsofnegligent homicideiintj.
ground that it was too lenient, there isnojurisdiction for the stair
appeal under the sentence review statute. State v. Gibson. Op \
1215. 543 I*2d 406 (Alaska 1975).

Double jeopardy prevents the retrial o fany person acquitted i-
a trial court. Only where a guilty verdict rendered in the trial cnu-
has been reversed on appeal in the superior court, when that cuun
acting as an intermediate appellate court, can the state appeal ar.
guilty verdict to the supreme court. Stale v.Gibsun, Op. So |’|-
543 P2d 406 (Alaska 1975).

The state may appeal any adverse final jJudgment ofa trial ene-
ma criminal action dismissing an indictment for any reason un,,.
retrial would be barred by the double jeopardy clauses ofthe slat,-
federal constitutions. State v. iVichcl, Op. No. 4S. 634 \)d
(Alaska App. 1981).

Rule 203.

Supervision and Control of
Proceedings
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APPELLATE RULES

oranting or denvina a motion for judgment
-1 imi Rule 50(b);

oi (ir;.nting or denying a motion to amend or
~-.uiditional ndingsoffactunderCivil Rule52
.nai.er or not an alteration of the judgment
.a be required if the motion is granted:

in ailing or denying a motion to alter or
anta iiUgment under Civil Rule 59;

i> . inga new trial under Civil Rule 59; or

[i  :ingordenyingamotion forr.consider-
i aiui'.r Civil Rule 77 (m).

‘i inns That Terminate Time for Filins

., , :riminal Cases. In a criminal case, ifa
.m .. aion for a new trial or in arrest of judg-
m. . umely motion for reconsideration has
it @i the superior co t. or ifa motion for

a*in  correction, or suspension of sentence

' ainal Rule 35 has been made within the
«di\ " od following the date shown in the clerk’s
s:uii. (distribution on thejudgmeni, an appeal
a. .ment may be filed within 30 days after
siec aotiee of the order deciding the motion,
itco : uce is defined in Criminal Rule 32.3(c).

i InfTaxing of Costs anti Prejudgment

.runningofthe time for filingan appeal is
tc;.a oalcd by proceedings related to the taxing
i irsuant to Civil Rule 79 or while awaiting
mtrial. >n of prejudgment interest. However, the
'M'.vment of Points on Appeal tiled pursuant to
“’tviLite Rule 210 (c) may be amended by an
"iVHant or cross-appellant to include the subjects
&v<tsand attorney’s fees or prejudgment interest
tiicv subjects will thereafter be considered part
'-ed in the brief of appellant or
appeal orcross-appeal is pend-
I'costs and attorney’s fees or the
oo nt interest shall be considered a
'-mo pent subject to separate appeal limited lo
' subject of costs, attorney’s fees or prcjudgment
"terext.

[i) Notwithstanding Rule 203, the pendency of

mppeal shall not divest the trial court ofjurisdic-

to consider the matters of costs and attorney's
vs pursuant to Civil Rules 79 and 82.

mll Premature Appeals. 1f a notice of appeal is
'mialter theannouncement ofa decision but before
A’ (*Beshown in the clerk’s certificate of distribu-
°non th; judgment, the notice of appeal shall be
r°ated as filed on the date shown in the clerk’s
indicate ofdistribution on the judgment.

th) Notice of Appeal. A party may appeal from a
"dement by tiling a notice of appeal with the court
r°'m which the appeal is being taken. The notice of
mpeal must specify the parlies taking the appeal and
;leir urrent addresses, designate the judgment or

:tlte appeal ifcp'-
" s-amvdlani ’

Rule 204

part thereof appealed from, and name the court lo
which the appeal is taken. The notice of appeal shall
be accompanied by proof of service on all other
parties to the action in the trial court. As provided
elsewhere in these rules, at the time it isserved and
filed the notice of appeal shall be accompanied by a
state .nt of points on appeal (Rule 210 (e)) and
designation of record on appeal (Rule 210 (a) (1))
and. ifrequircd. by the filing Ice (Rule 204 (h))and a
bond for costs on appeal (Rule 204 (c) (1)). If a
motion for an extension oftime to file the statement
of points on appeal or designation of record on
appeal has been filed with the appellate court, the
appellant shall serve and file with the notice of
appeal a written statement to that effect. A motion to
waive bond on appeal pursuant lo Rule 104 (c), or to

appeal at public expense pursuant to Rule 209, may-

be filed along with the notice of appeal. Otherwise,
the clerk of the trial courts shall refuse to accept for
filing any notice of appeal not conforming to this
paragraph.

(c) Bond on Appeal.

(1) Unlessa party isexempted by law. a bond for
costs on appeal shall be filed with the notice of
appeal inacivil case. The bond shall be in the sum of
seven hundred fifty dollars (S750.00), unless the
superior court fixes a different amount or unless a
supersedeas bond is filed, in which event no separate
bond on appeal isrequired. The bond on appeal shall
have sufficient surely and shall be conditioned to
secure the payment ofcosts ifthe appeal isdismissed
or the judgment affirmed, or such costs as the
supreme court may award if the judgment is modi-
fied. Ifa bond on.appeal in the sum ofseven hundred
fifty dollars ($750.00) isgiven, no approval thereofis
necessary. Aftera bond on appeal is filed, an appellee
may by motion raise objection to the form or
amount ofthe bond or to the sufficiency ofthe surety
which shall be determined by the superior court. In
lieu of filing sucn cost bond, the appellant may
deposit in the office ofthe clerk of the court from
which the appeal is taken a sum of money reasonably
suflicieni to cover such costs, the amount thereofto
be fixed by the superior court.

(2) Notwithstanding subparagraph (1), a bond
for costs on appeal shall not be required in an appeal
from a decision ofthe trial court in any criminal case
orany civil case where an indigent party isentitled to
court-appointed counsel, and a bond shall not be
required from an employee appealing from a denial

ofcompensation by the Alaska Workers’Compensa-

tion Board or from a denial ofa claim for benefits
under AS 23.20 (Employment Security Act).

(d) Supersedeas Bond. Whenever in a civil case
an appellantentitled thereto desiresa stay on appeal,
he may present to the superior court for its approval
a supersedeas bond which shall have such surety or
sureties as the court requires. The bond shall be
conditioned for the satisfaction ofthe judgment in
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full, together with cosls and interest, if forany reason
the appeal is dismissed or if the judgment is
affirmed, and to satisfy in full such modification of
the judgment and such cosls and interest as the
supreme court may adjudge and award. When the
judgment is for the recovery ol money not otherwise
secured, the amount of the bond shall be fixed at
such sum as will cover the whole amount of the
judgment remaining unsatisfied, costs on the appeal,
and interest, unless the superior court, after notice
and hearing and for good cause shown, fixes a differ-
ent amount or orders security other than the bond.
When the judgment determines the disposition of
the properly in controversy as in real actions,
replevin, and actions to foreclose mortgages or when
such property is in the custody of the court or the
state troopers or when the proceeds of such property
ofabond for its value is in the custody or control of
the court, the amount ofthe supersedeas bond shall
be fixed at such sum only as will secure the amount
recovered for the use and detention ofthe property,
the cost ofthe action, cosls on appeal, and interest,
unless the superior court, after notice and hearing
and for good cause shown, fixes a different amount
or orders security other than the hond. A munici-
pality oran officcror agent thcrcofdcsiringastayon
appeal isexempted from the requirement of posting
supersedeas bond imposed by this subsection.

(c) Failure to File or Insufficiency of Bond. (Res-

cinded bv Supreme Court Order 576 efiectivc Febru-
ary 1, 1984)

(0 Judgment Against Surety, By entering into an
appeal or supersedeas bond given pursuant to sub-
divisions (c) and (d) of this rule, the surety submits
himself to the jurisdiction of the superior court and
irrevocably appoints the clerk of that court as his
agent upon whom any papers affecting his liability
on the bond may be served. His liability may be
enforced on motion without the necessity ofan inde-
pendent action. The motion and such notice of the
motion as the superior court prescribed may be
served on the clerk of the superior court who shall
&orthwith mail copies to the surety if his address is

nown.

(9) Jointor Consolidated Appeals. Iftwo or more
persons are entitled to appeal from a judgment or
order ofa court and their interests are such as to
make{'oinderpractical,they maytileag’oint notice of
appeal, or n:ay join in appeal after filing separate
timely notices of appeal, and they may thereafter
proceed on appeal as a single appellant. Appeals may
be consolidated by order of the appellate court upon
its own motion or upon motion ofa party.

(It) Filing Fee. When a notice of appeal is filed,
the appellant shall pay to the clerk ofthe court from
which the appeal is taken a filing fee prescribed in
Rule 9. Rules Governing the Administration of All
Courts.
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(i) Notice to Appellate Court. Immediately upon

the filing ofthe notice ofappeal, the Clerk ofthe trial
courts shall send to the clerk ofthe appellate courts: a
copy ofthe notice of appeal, statement of points on
appeal, designation ofrccord on appeal, and proofo;
service of these documents, indicating the date on
which they were filed; evidence that 'he filing Iceh;,
been paid and a bond for costs on appeal posted, i;
required, or a statement that the appeal is at publi,
expense; a statement identifying all parlies to tin
appeal and the attorneys who represented them r
the trial court; and a cony of the judgment bem,
appealed.

(SC0O439 effective November 15.1950; amendedf
SCO 461 efiectivcJunc 1,1981; by SCO 5!fteffecii\,
August 30, 1983; by SCO 513 effective October
1982; by SCO 554 effective April 4,1983: by SCO
effective February 1, 1984; by SCO 574 elTeciu.
February 1, 1984; by SCO 575 effective February
1984; by SCO 726 effective December 15.1\Vobst i
794 effective March 15, 1987; by SCO 830 etieetn
/iéjggsL;st 1,1987;and by SCO 847 effective Jaminrs )

Annotations
Cases

1. In General
1 Entry ofJudgment
I1l.  Timeliness of Appeal
A. In General
H.  Tolling of Time for Appeal

l. In General

An appeal docs not in itselfopcratc to prevent rwottt.
judgment below, and in ordci o prevent such an cat m cm

appellant must either tile a supcisedcas bond gppnu i p
court or obtain a stay of enforcement from me - :
supreme court. Liberty National Insurance C'limpa- . |h,rt»-

Op. No. 281. 398 P2d 997 (Alaska 1963).

Whcrcappcllccdidnottakeacross-appealnorat.r
an issue of attorney's fees not previously raised in n.n .
statement of points on appeal, he could not att.-HI-.; . !,
this regard for first time bv appellee's brief. Alaska ttrt.kt .me*
v. McCoy. Op. No. 287, 400 !>2d 454 (Alaska 1965

An attorney in aworkmen's compensation piece, on.
within the scope of this rule and has the right n| .n ,
award of attorney's fees by cither the Hoard or the shiv
Hose v. Alaskan Village, Inc., Op. No. 333 412 I'2-] * »
1966).

This rule goserns procedure for obtainingasi., . m ¢
compensation award once an appeal has been taker >
not court. Juhns v. Stale of Aiaska. Dept. ufllieii«.i'«
424.431 P2d 148 (Alaska 1967).

In determining whether to approve a supersede.!' 6
this rule, the superior court should apply the same .n’
ble in determining "irreparable damage"undert 1 . e ~
or AS 23.30.125(e). Johns *. Slate of Alaska. Dept. <4 11«iW *
Op. No. 424, 431 P2d 148 (Alaska |9h7|

*

It is not necessary to hold an evidentiary Itearm.-, r
alleged deprivation of the right to appeal where P 11
she requested her trial defense counsel to tile an a:’-
conviction, but fails lo indicate time, location, man: «
stances under which she had requested her counsel
appeal. Pore «. Srute, Op. No. 437.452 P2d 433< V.e*

*
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APPELLATE RULES Rule 209

i.jrl iias Ilie primarv responsibility lo determine
.on should be allowed lo appeal ai public expense.
iiiiMin.' 3> No. 12:9, 54J I” d 1028 (Alaska 1V7b).

11".-n statement o f reasons for denying a motion
expense, ajudge should lake care to slate with
1.a detail preliminary' and basic I'acls upon xxhich
iv_mdge makes such findings will the supreme
nr j clear understanding of the basis for the
JInliiistni *. Johnson, Op. No. 1229. 544 P2d 1028
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APPELLATE RULES Rule 210

Annotations

1. In General

Il.  Contents of Record on Appeal
A. In General
B. Statement of Poinls

l. In General

Mailers that were not made issues in the trial court. In either the
pleadings or (he pre-trial order or "hat were not tried before ihe
court, will not be considered on appeal. Lumbermens Mutual C'as.
Co.v. Continental Cas. Co., Op. No. 1(10.387 ]>2d 104 (Alaska 1963).

Where in his reply brief the appellee raised the issue of allow-
ance of attorney's fees, but did ool cross-appeal and did not by
cross-statement of points alert appellant lo such an issue so that
additional portions of the record could have been designated if
appropriate, the issue of attorney's fees allowed by trial court was
not considered on appeal. Alaska Brick Company v. McCoy, Op.
No. 287.41)0 I'2d 454 (Alaska 1965).

An argument not made at trial or listed in appellant's statement
of points on appeal will not be considered. Moran v, lloiman. Op.
No. 834. 501 t'2d 769 (Alaska 1972).

The failure lo raise a point at trial court level or include it in
statements ofpoints lo he raised on appeal generally will foreclosure
the appeal of an alleged error, unless it reaches the level of plain
error. Burford v. State. Op. No. 954, 515 I’2d 382 (Alaska 1973).

Letter from Workers' Compensation Hoard notifying claim-
ant's counsel that the record on appeal was complete w.i sufficient
notice under this rule even though no "certificate" that the record
was complete was sent, (unit/ v. Alaska Workers' Compensation
Hoard. Op. No. 3078. 721 I‘2d 635 (Alaska 19861

In light ol thc fact that superior court order holding appellant's
appeal from an administrative agency decision in abeyance was
never vacated, that the agency did not furnish the superior court
clerk with acopy ot us decision on reiunsideration. that the agency
did not prepare and certify the record on appeal, and that the clerk
ofthe superior court never nniilicd the agency ofthe date lw which
il was to complete the record on appeal, appellant's counsel reason-
ably could have been in doubt as to liow to proceed with the
administrative appeal, thus superior voiirt erred in dismissing lhe
appeal lor lack of prosecution. King v. Stale Dept, nf Natural
Resources. (Ip. No. 3226. 742 I’'2d 253 (Alaska 19871

II.  Conlvnlsnl Record on Vppeal

425



APPELLATE RULES Rule 212
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Ji (hat instructions were "lacking and misleading”
erred in giving requested instructions arc too
, Mv.Ic'Ution on appeal. Iransamerica Title Insurance
, . \taiii*r). I'P. No. 869. 507 P2d 492 (Alaska 1973).
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Annotations

Cases

A sentence will be modified on appeal only if those i:x..r.cv-
where the reviewing coun is convinced that the sentence- louti
was clearly mistaken in imposing a particular sentence. McSlain i.
State. Op. No. 1016.519 P2d 811 (Alaska 1974..

Where a case is on appeal, the denial of cuilt shoui. m\]
considered as a factor weighing against probation. Brudlev .
Op. No. 1145, 535 P2d 1031 (Alaska 19751

The standard ofrcvew on a sentence appeal is to o. ;.- nut.
whether the trial clearls mistaken. State s. Irunnel. Op. \ >
549 P2d 550 (Alaska 1976).

A sentence is imposed at the time it is first announced .<a mil
record by the court. State v. Trunncl. Op. No. 1260. 54° . 5s

(Alaska 1976).

When a sentence is reduced under Criminal Rule
amounts to the imposition ofa new sentence which the s:.;. to.
appeal. State s. Trunncl, Op. No. 1260.549 P2d 550(Alas- 1'1'

Probationer may seek reliefby sentence appeal follower :-»h
non revocation and imposition of sentence of impri- "mer
Gilligan v. State, Op. No. 137S, 50 P2d P i Alaska W

Mere assertion that defendant told his attorney that I:, cr'it-
to attack sentence as excessive does not demonstrate that uv'
file appeal within 30days was due to excusable neglect. u*
limit should be relaxed to avoid injustice, where motion:
cation ofsentence was made two years after sentence wa<
luylor v. State. Op. No. 1436. 564 P2d 12|9 (Alaska I‘1*"

Denial ofa motion to reduce sentence is nottheimpo-: it-’
sentence for the purpose ofparagraph (bl ofthis rule. )a»i*' mjh
O p. No. 1453. 566 P2d 640 (Alaska 14t7|

Rule permitting defendant sentenced to 45 d.i" "r
appeal ihe sentence did not conllic won statute conter'h

*or
(AL

app
sent
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Capital punishment Iin paralysis

Huge caseload bloats lethargic, costly system in Florida, U.S.
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At Starke, more inmates — 296 — await the executioner
than in any state. Eighteen havo boon electrocuted.




THE MIAMI HERALD
7/10/86/12A

ot t o m l ine: L i1 T e I n p r 1 s o0 n

0116"° a s e X p e n s i

Achdghe, eartiosgEr
jﬁ?i:—]d it fion Jm Tatuy)
I oo P RelE 1

"WeR erdlélfl;’




18
%Il'm eelmlgrtd%
“Bn yo, tretarasg-

fubelien il
o e

Qo9 0458 2w

Q qlo oa-lg .Iogw Qoo
iolog s CWONE o>Q

o © 3% dRo



THE MIAMI HERALD

7/11/788/71A_.8A

Fairness was fatal blow to fast executions

%M mélr DE;E Meth.sakeh
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These are the steps every capital case must pass through before execution:

m » TRIAL — De:endant guilty or not guilty? )

» SENTENCING — Should defendant live or die?

» DIRECT APPEAL — State Supreme Court reviews deci-
£ £ DEATH sion.
» U.S. SUPREME COURT — Process fair thus far?

» COLLATERAL APPEAL — State courts examine trial pro-

PENALTY cedures.
. PAlllinr — » HABEAS CORPUS — Federal courts look for constitu-
A_FATLURE .
BEEJTION ile
Second nfa serigs---—------- : A u.S. SUPREME COURT — Final review.

At any point, the case can be sent back to a lower leel. And the process begins

again.
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The ultimate
malfunction of
justice is the
execution of an
innocent person.
Fourteen times

since 1973, justice

in America has
come close.
Judges sentenced
innocent men to
die. Only the
laborious appeals
process saved
them. One case
took 13 yearsto
correct.

» JOSEPH GREEN
BROWN, 23, Florida:
Sentenced 1974. Freed
19S7.

A petty crook with a
conscience. Brown con-
fessed toa burglary he
committed with an ac-
complice. The accom-
plice got even by accus-
ing Brown of murder.
Eventually, experts de-
clared that Brown"s gun
wasn"t the mjrder weap-
on. After more than a
decade, the accomplice
admitted he lied.

» EARL CHARLES, 21,
Georgia: Sentenced
1975. Freed 1978.

After conviction, new
evidence surfaced es-
tablishing his alibi. A
federal judge ordered
lhe state to compensate
Charles in 1983 because
a police officer violaled
his civil rights.

» NEIL FERBER, 35,
Pennsylvania: Sen-
tenced 1982. Freed
1986.

Prosecutors became
convinced the starwit-
ness against Ferber lied.
An eyewitness to the
murder came forward to
say Ferber was not the
killer.When anew trial
was ordered, charges
were dropped.

» GARY L. BEEMAN, 25, Ohio: Sen-
tenced 1976. Freed 1979.

An escaped prisoner, Clare Liuz-
zo. was the star witness against
Beeman. When an appeals court or-
dered anew trial, five witnesses tes-
tified that Liuzzo bragged about
committing the murder himsell.
Beeman was acquitted.

» LARRY HICKS, 19, Indiana:
Sentenced 1978. Freed 1980.
Judge ordered a new trial be-
cause Hicks, who had a "low-to-
normal ™ 1Q, had been too con-
fused to assist his lawyer. At the
new trial, Hicks”alibi was proved.

» JOHNNY ROSS. 16, Louisiana:
Sentenced 1975. Freed 1981.
Convicted of rape. The youth-
ful Ross confessed after police
beat him. His trial lasted less
than a day. Eventually, defense
lawyers established that Ross”
blood type did not match the
sperm found in the victim.



GLADISH

KEINE

SMITH

» THOMAS V. GLAD1SH, 23; RICHARD WAYNE GREER, 31; RONALD B. KEINE, 27; and CLARENCE SMITH

JR. 30, New Mexico: Sentenced 1974. Freed 1976.

Convicted ol murder, kidnapping, sodomy and
rape. Detroit News reporters traced the murder

JENT

» WILLIAM RILEY JENT, 26, and EARNEST LEE
MILLER, 23, Florida: Sentenced 1980. Freed 1988.

A federal judge found police withheld key evi-
dence to back up the Jenl-Miller alibi. Police over-
looked the victim®s boyfriend, whose next girlfriend
was also beaten to death and burned. When a new
trial was ordered, prosecutors offered to free Jent
and Miller immediately ifthey would plead guiltytoa
lesser charge. While asserting their innocence, the
half-brothers accepted the deal.

SOURCES: Heral m Bedau's and Mi-
chael Raoelel's lhe Stanford Law

Review. These 14 cases arc (he most clear-cut. Inscoies ot
cases, signilicant doubts remain.

» DELBERT TIBBS, 35,
Florida: Sentenced 1974.
Freed 1976.

Victim®s girlfried,
who was raped by the
killer, gave a description
of the attacker — which
didn*t match Tibbs. But
she testified against him
anyway. Tibbs, a hitch-
hiking divinity student,
had a motel registration
10 supporl his alibi. Flori-
da Supreme Court set
him free. Prosecutor ad-
mitted the trial wasn"t
fair.

weapon and getaway car to a drifter in South Caroli-
na. The drifter confessed.

» JONATHAN
CHARLES TREADA-
WAY JR., 21, Arizona:
Sentenced 1975. Freed
1978.

Convicted of sodomy
and murder of a 6-year-
old boy. At retrial, five
pathologists testified
that the victim probably
wasn"t murdered or sod-
omized — that he prob-
ably died of pneumonia.
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Political pressure

thwarts cl emency
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The clemency board said no, but a federal judge said Florida "lost sight of the ultimate

goal ” of justice in the case of William Riley Jent (center) snd Earnest Miller.
board in 1982. While didn"t kill anyone — he
was an accomplice to a Carol City mass mur-
der. Two facts stood out: White"s jury had rec-
ommended a lifesentence and one accomplice
was sentenced to just 20 years. In 1987, White
was executed.

YES: Jesse Raymond Rutledge pleaded for mer -
cy inearly 1962. His lawyers argued Rutledge
was innocent — that the key wifness was pres-
sured to finger the wrong killer. Serving like in
prison.

NO: Joseph Green Brown asked for mercy late in
1982. His lawyers argued he was innocent —
thal the key witness blamed him because of a
grudge. In 1986, a new trial was ordered. The

IT°"SNOT easy lo tell the winners from the losers

YES: Learie Leo Allord won clemency in 1979 be-
cause there was no physical evidence linking
him to the rape-murder of a 13-year-old girl.
And Alford"s lawyer produced a witness who
testified that Alford was innocent. Serving lile
in prison.

NO: Lawyers lor William Riley Jent and Earnest
Lee Miller stood before Giaham and the cabi-
net to ask lor clemency in 1983. No physical
evidence linked the half-brothers to the torch-
murder of an unidentified young woman. And
three witnesses came forward to say that Jent
and Miller were innocent. In 1988, Jent and
Mille_rwere fre_ed, after a fedferal jJudge said_ next year, charges were dropped.

F_Iorlda “lost signt of the ultimate goal™ of jus- Former Gov. Bob Graham won*"t discuss these
tice ) casus. But he argues thal clemency cases are

YES: Darrell Edwin Hoy"s case reached the clem- net necessarily supposed to make sense from

ency board in 1979. Two facts stood out Hoy"s
juryhad recommended a life sentence and
Hoy*"s accomplice had won a new trial on ap-
peal. Serving life in prison.

NO: Beautord James White’ case reached the

one to the next. "They are not meant to set pre-
cedents, he says. Instead he compares the
governor*s power to grant clemency to the
power of kings inold England, not to be used
“on a wholesale basis."



In Florida, every doomed
inmate has the rigittoa
hearing before the governor
and Cabinet prior tobeing
exec Jted. Circumstances
overlooked, or undervalued,
at the trial may convince the
governor and Cabinet to re-
duce the death sentence to
lifeinprison. Between 1925
and 1965, Florida"sexecu-
tives found more than one
case infiveworthy ofClemen-

Under Bob Graham and
Bob Martinez, however, the
clemency process has with-
ered and died.

Governor

Martin
Carlton
Sholtz

Cone
Holland
Caldwell

Warren
Johns
Collins
Bryant

TOTAL

Graham
Martinez

TOTAL

Term

1925-29
1929-33
1933-37

1937-41
1941-45
1945-49

1949-53
1953-55
1955-61
1961-65

1978-86
1986-

CLEME NCY
Requenty»

48
19
24

30
39
21

19
ft
38
16
268

144
58

202

Granted

—
SO BARPEPND Woo—

ol
o Oo

Pet.

14.6
421
12.5

40.0
10.3
14.8
10.5
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‘Itisaquagmire. Ifthe definition ofjustice isa
system that administers equal and "
predictable results, then capital Runlshment
In.the United States today falls short. Ifa
criminal feels that even ifhe’s sentenced to
death, the punishment won't be carried out,
then that removes the rationale for capital
punishment.’

Bob Graham, former governor of Florida,
who signed more death warrants
than any other Florida governor

[eWeJ have %one from pillar to post, with the
result that the sort of reasonable _
predictability u?on which legislatures, trial
courts and appellate courts must... rely has
been all but completely sacrificed.’

William Rehnquist, chiefjustice of the
U.S.Supreme Court, the court’s strongest
supporter of the death penalty

‘Ifyou can’t carry out the sentence within a
reasonable amount of time, you should
anolish the death penalty. When the
execution comes 12years after the crime
nobody remembers why you're doing it. The
supreme Court has a duty to fix it of get rid of

It.

Ed Austin, pro-death penalty
state attorney for Jacksonville



| i .Ithink society needs to ask itself if the results
Justify the cost.

chief justice of the Florida Supreme Court
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The waythln%s are now, It’s asurprlse when

anybody goesto the chair. If they e not going
- XssT sa togothrou?hwnh I, thenwhyhaveadeath
mMrek&% M - nenalty on the books? [t the Legislature’s

- jobto decide.5

Ellen Morphonios, Dade circuit judge,
who has sentenced nine people todie

¢ "IriM

Nationwide, polls show that 70 percent of Americans favor
the death penalty. InFlorida, the number ishigher. But Flo-
ridians also favor substantial changes in the law.

Do Floridians favohor OE Do FIorldlan refer Iife in
pose capltal punis ment? rison over eat gena -
Strongly favor......_... 67% r0V| e emm
Somewhat favor 19% S Ina rlson in u?tw
Somewhat oppose...... 3% ?nd IS Wages %
Strongly oppose 10% Qr the %Ur VOIS 0 murder
Don*tknow ............ 1% VIC IMS:
ow do F|0rld|ﬁm8 feel \N(es -------------------------------- 53%%}0
about th e?eat penalty OF e et
the mentally retarded? ONTLKNOW: . ooeeee -
Favor 14%
Oppose ..o 79%
Don*know............ 8%
How do Floridians feel
about. the death penalty for
Juveniles?
Favor..... oo na.o.. 38%
OPPOSE cvuceeacnnaanns 46%  SOURCES: The Gathgg poll. Cam-
DON™KNOW - neemeens 17%  bridge Survey Research
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CHARLES WILLIAM PROFFITT, Petitioner,

v

STATE OF FLORIDA

428 US 242, 49 L Ed 2d 913, 96 S Ct 2960, reh den 429 US 875, 50 L Ed 2d
158, 97 S Ct 197, 97 S Ct 198

[No. 75-5706]

Argued March 31, 1976. Decided Juiy 2, 1976.

SUMVARY

In response to the United States Supreme Court’ decision in Furman v
Georgia (1972) 408 US 238, 33 L Ed 2d 346, 92 S Ct 2726— which held that
the imposition of the death sentence under certain state statutes constituted
cruel and unusual punishment in violation of the Eighth and Fourteenth
Amendments because under such statutes the juries had untrammeled
discretion to impose or withhold the death penalty— the Florida legislature
adopted new statutes that authorized the imposition of the death penalty on
those convicted of first-degree murder. Under the new Florida statutes, (1) if
a defendant is found guilty of first-degree murder, a separate presentence
hearing is held before the jury, where arguments may be presented and
where any evidence deemed relevant to sentencing may be admitted and
must include matters relating to eight aggravating and seven mitigating
circumstances specified in the statutes, (2) the jury is directed to weigh such
circumstances and return an advisory verdict as to the sentence, to be
determined by a majority vote, (3) the actual sentence is determined by the
trial judge, who 1is also directed to weigh the statutory aggravating and
mitigating circumstances, (4) ifa death sentence is imposed, the trial court
must set forth in writing its fact findings that sufficient statutory aggravat-
ing circumstances exist and are- not outweighed by statutory mitigating
circumstances, and (6) a death sentence is automatically reviewed by the
Supreme Court of Florida, which considers its function to be to guarantee
that tho aggravating and mitigating reasons present in one case will reach a
similar result to that reached under similar circumstances in another case.
Upon a jury trial in a Florida state court under the new statutory scheme,
the defendant was found guilty of first-degree murder and, after the statu-
tory presentence hearing, was sentenced to death by the trial judge, who
found as aggravating circumstances that (1) the murder was premeditated

Briefs of Counsel, p 1411, infra.
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and occurred in the course of a felony (burglary), (2) the defendant had the
propensity to commit murder, (3 the murder was especially heinous, atro-
cious, and cruel, and (@) the defendant knowingly, through his intentional
act, had created a great risk of serious bodily harm and death to many
persons. The trial judge also found specifically that none of the statutory
mitigating circumstances existed. The Supreme Court of Florida affirmed
(315 So 2d 461).

On certiorari, the United States Supreme Court affirmed. Although un-
able to agree on an opinion, seven members of the court agreed that the
imposition of the death penalty for the crime of murder under the Florida
statutes did not violate the prohibition against the infliction of cruel and
unusual punishment under the Eighth and Fourteenth Amendments.

Stewart,Powell,and Stevens,JJ., announced the judgmen®. of the court
and filed an opinion, delivered by Powell, J., expressing the view that (Q)
the death penalty did not, under all circumstances, constitute cruel and
unusual punishment, (2) the Florida procedures satisfied the constitutional
concerns identified in the Furman decision that the death penalty not be
imposed 1in an arbitrary or capricious manner, since under the Florida
statutes, the trial judge was required to weigh the aggravating and mitigat-
ing factors, thus focusing on the circumstances of the crime and the
character of the individual defendant, and since any risk of arbitrary or
capricious sentencing was minimized by the appellate review system ensur-
ing that a death sentence was consistent with other sentences imposed in
similar circumstances, (3) the Florida statutes were not rendered unconstitu-
tional merely because the state™ criminal justice system allowed discretion
to be exercised with regard to the prosecutor decision whether to charge a
capital offense in the first place, his decision whether to accept a plea to a
lesser offense, the jurys consideration of lesser included offenses, or the
Executives decision whether to commute a death sentence, and (4) the
statutory provisions specifying "aggravating” and "mitigating”™ circum-
stances were not so vague or overbroad as to fail to adequately guide the
trial court’s sentencing discretion, since the Florida Supreme Court had
construed the challenged provisions as to "aggravating” circumstances in
such a manner as to provide adequate guidance, and since the challenged
provisions as to "mitigating” circumstances required no more line-drawing
than was commonly required of a factfinder in a law suit.

W hite,J., Joined by Burger ,Ch. J., and Rehnquist,J., concurred in the
judgment, expressing the view that (1) although the statutory aggravating
and mitigating circumstances were not susceptible to mechanical applica-
tion, they were not so vague and overbroad as to leave the discretion of the
sentencing authority unfettered, (2) the Florida statutory scheme did not
run afoul of the holding in the Furman case, since under Florida law, the
sentencing judge was required to impose the death penalty on all first-
degree murderers as to whom the statutory aggravating factors outweighed
the mitigating Tfactors, and it thus could be anticipated that as to such

categories of murderers, the penalty would not be imposed freakishly or

914
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rarely, but would be imposed with regularity, (3) the possibility that some

murderers might escape the death penalty solely through exercise of prose-

cutorial discretion or executive clemency was immaterial, and (4) there was

no merit to the defendants argument that under the Eighth Amendment,
the death penalty could never be imposed under any circumstances.

Blackmun, J., concurred in the judgment, referring to his dissenting

opinion in the Furman case.

Brennan, J., dissenting in an opinion appearing at page 904, supra,
expressed the view that (1) the cruel and unusual punishment clause must
its meaning from evolving standards of decency tthat marked the

draw
(2) the consideration of "evolving standards

progress of a maturing society,

of decency" required focusing upon the essence of the death penalty itself,

and not primarily or solely upon the procedure under which the determina-

tion to inflict the penalty upon a particular person was made, (3) the death

penalty served no penal purpose more effectively than a less severe punish-
ment would, and (4) our ci "ilization and the law had progressed to the point
where the court should hdd that the punishment of death, for whatever

crime and under all circumstances, was cruel and unusual, in violation of

the Eighth and Fourteenth Amendments.

J., dissented in an opinion appearing at page 907, supre,

M arshall,
punish-

expressing the view that the death penalty was cruel and unusual
ment prohibited by the Eighth and Fourteenth Amendments because
being unnecessary to promote the goal of deterrence of crime or

itwas

excessive,
to further any legitimate notion of retribution.
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The Charles William
Proffitt, was tried, found guilty, and

sentenced to death for the first-de-

petitioner,

gree

[428 US 245]
murder of Joel Medgebow. The
circumstances surrounding the mur-
der were testified to by the dece-
dents wife, who was present at the
On July 10,

awakened

time it was committed.
1973,
around 5 a. m.
apartment to find her husband sit-
ting up in bed,
holding what she took to be a ruler.1
Just then a third person jumped up,
times with his fist,

Mrs. Medgebow

in the bedroom of her

moaning. He was

hit her several
knocked her to the floor, and ran out
of the house. It soon appeared that
Medgebow had been fatally stabbed
with a butcher knife. Mrs. Medge-
not able to identify the

although she was able to

bow was
attacker,
give a description of him.2

The petitioner™s wife testified that
on the night before the murder the
petitioner had gone to work dressed
in a white shirt and gray pants, and

that he had returned at about 5:15
a.m. dressed in the same clothing
but without shoes. She said that

after a short conversation the pe-
titioner had packed his clothes and
departed. boarder,
who overheard parts of the petition-
ers conversation with his wife, testi-
fied that the petitioner had told his
wife that he had stabbed and killed
a man with a butcher knife while he
was burglarizing a place, and that
he had beaten a woman. One of the
petitioners coworkers testified that

1

A young woman

they had been drinking together un-
til 3:30 or 3:45 on the morning of the
murder and that the petitioner had
then driven him home. He said that
the petitioner at this time was wear-

ing gray pants and a white shirt.

The jury Tfound the defendant
guilty as charged. Subsequently,
[428 US 246]
as

provided by Florida law, a separate
held to

petitioner

was determine
whether the be
sentenced to death or to life impris-
onment. .Under the state law that

decision turned on whether certain

hearing
should

statutory aggravating circumstances
surrounding the crime outweighed

any statutory mitigating circum-

stances found to exist.1At ihat hear-

ing it was shown that the petitioner
had one prior conviction, a 1967
charge of breaking and entering.

The State also introduced the testi-

mony of the physician (Or. Crumb-
ley) at ihe jail where the petitioner
had been held pending trial. He tes-

tified that the petitionei had come to

him as a physician, and told him
that he was concerned that he would
harm other people in the future,

that he had had an uncontrollable
that had already re-
that

desire to Kkill
sulted in his killing one man,
this desire was building up again,
and that he wanted psychiatric help
so he not Kkill Dr.
Crumbley also testified that, in his

would again.

opinion, the petitioner was danger-
ous and would be a danger to his
fellow inmates if imprisoned, but

that his condition could be treated

successfully.

A e e

&m&%m QESEi’fa,a:ZB&@LEjZi%
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The jury returned an advisory ver-
dict recommending the sentence of
death. The trial judge ordered an
independent psychiatric evaluation
of the petitioner, the of
which indicated that the petitioner
was not, then or at the time of the
murder, The
judge then sentenced the petitioner
to death. In his written findings sup-
porting the the judge
found as aggravating circumstances
that (1) the murder
in the course of a
felony (burglary); (2) the petitioner
has the propensity to commit mur -
@) the murder
and cruel;

results

mentally impaired.

sentence,

was premedi-

tated and occurred

was especially
(O
through

der;
atrocious, and

knowingly,

heinous,
the petitioner
his created a great

intentional act,

risk of serious

[428 US 247]

bodily harm and
death to many persons. The judge
also found specifically that none of
the mitigating
stances existed.
of Florida affirmed.
(1975). We granted certiorari, 423
US 1082, 47 L Ed 2d 9*. 96 S Ct
1090 (1976), to consider whether the
imposition of the death sentence in

statutory circum-
The Supreme Court

315 So 2d 461

this case constitutes cruel and unu-
in violation of the
Amend -

sual punishment
Eighth Fourteenth
ments.

4 Tre nudr
Qe
G5

e

and

widh -
dra

1
e

%‘lﬂl )|
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[2a] The petitioner argues that the
imposition of the death penalty un-
and

der any circumstances is cruel

unusual punishment in violation of
the Eighth and Fourteenth Amend -
ments. We reject this argument for

in Gregg Vv
49 L Ed

the reasons stated today
Georgia, ante, at 168-187,
2d 859, 96 S Ct 2909.

11
A

In response to Furman v Georgia,
408 US 238, 33 L Ed ? *-6, 92 S Ct
2726 (1972), the Flork.u Legislature
adopted new statutes that authorize
the
on

imposition of the death penalty
convicted of first-degree
murder. Fla Stat Ann §8782.04(1)
(Supp 1976-1977) .4At the same time
Florida

those

[428 US 248]

adopted a new capital-sen-

tencing . procedure, patterned in

large part on the Model Penal Code.
See §921.141 (Supp 1976-1977).5Un -
der the new statute, ifa defendant is
found guilty of a capital offense, a
separate evidentiary hearing is held
before the trial judge and jury to
sentence. Evidence

determine his

may be presented on any matter the

e dssponE ns/aR

IEF ESUTH DB, eaae
l" '7| d = Ji "’:':L‘
0
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4852P, DL K

judge deems relevant to sentencing
and must include matters relating to
certain legislatively specified aggra-
vating and mitigating circumstances.

Both the prosecution and the de-
fense may present argument on
whether the death penalty shall be

imposed.

At the conclusion of the hearing

the jury 1is directed to consider
"[wjhether sufficient mitigating cir-
cumstances exist which out-

weigh the aggravating circumstances

found to exist; and . . [bjased on
these considerations, whether the de-
fendant should be sentenced to life
[imprisonment]j death.”
8§ 921.141(2)(b) and (c) (Supp 1976-

1977).6 The jJjurys verdict is deter-

mined by
428 US 240]
majority vote.
the actual sentence is
The

or

It is
only advisory;
determined by the trial judge.
Florida Supreme

Court has stated,

2d 913 96 S Ct 2980

however, that "[i]ln order to sustain
a sentence of death following a jury
of life, the facts
suggesting a sentence of death

should be so clear and convincing

recommendation

reasonable person
322 So
Thomp-

that virtually no
could differ.” Tedder v State,
2d 908, 910 (1975). Accord,

son v State, 3%0 fm 5

(1976) . CFf.
Spinkellink v State, 313 So 2d 666,

671 (1975).7

The trial judge is also directed to
weigh the statutory aggravating and
when he

im-

mitigating circumstances
determines the sentence to be

posed on a defendant. The statute
requires that if the trial court im-
it shaii

poses a sentence of death,
set forth in writing its findings upon
which the sentence of death is based
as to the facts: (@) [tjhat sufficient

[statutory] circum-

aggravating

ane” %H‘a?
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stances exist . . . and (b) [tlhat there
are insufficient [statutory] mitigating
circumstances to outweigh the
aggravating circumstances.”

§ 921.141(3) (Supp 1976-1977) .

The statute provides for automatic
review by the Supreme Court of Flo-

rida of all cases in wh.ch a death
sentence has been imposed.
§921.141(4) (Supp 1976-1977). The

law differs from that of Georgia in

that it does
[428 US 251]

not require the court to
conduct any specific form of review.
however,

Since, the trial judge must

jJjustify the imposition of death sen-
tence with written findings, mean-
ingful appellate review of each such
and the
Supreme Court of Florida, like its

la counterpart, considers its

"[guarantee] that

sentence is made possible,

function to be to
the [aggravating and mitigating] rea-
sons present in one case will reach a
similar result to that reached under
similar circumstances in another
case. If a defendant is sentenced
to die, this Court®"can review that
case in light of the other decisions
and determine whether or not the
punishment 1is too great.” State v
Dixon, 283 So ?d 1, 10 (1973).

on
like those
meet the
identified The sentenc-
ing authority the trial
is directed to weigh eight ag-

their face these procedures,

used iIn Georgia, appear to
constitutional deficiencies
in Furman.
in Florida,
judge,
gravating factors against seven miti-

gating factors to determine whether

922
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the death penalty shall be imposed.
This determination requires the trial
judge to focus on the circumstances
of th*1crime and the character of the
defendant.

alia, consider whether the defendant

individual lie must, inter

has a prior criminal record, whether
the deftndant acted under duress or
under the influence of extreme men-
tal

whether the defendant™s role

disturbance,
in the
crime was that of a minor accom-
and whether the defendant’
favor of a more

or emotional

plice,
youth argues in
lenient sentence than might other-
The

must also determine whether

wise be imposed. trial judge

the

crime was committed in the course

of one of several enumerated felo-

nies, whether it was committed for

oecuniary gain, whether it was com-

mitted to assist in an escape from

custody or to prevent a lawful ar-

rest, and whether the crime was
especially heinous, - atrocious, or
cruel. To answer these questions,

not unlike

[428 US 252]

which are

those consid-
ered by a Georgia sentencing jury,
see Gregg v Georgia, at 197, 49 L Ed
2d 859, 96 S Ct 2909, tho sentencing
judge must focus on the individual
circumstances of each homicide and

each defendant.

The basic difference between the
Florida system and the Georgia sys-
is that in Florida the sentence

by the judge

tem

is determined trial
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rather than by the jury.O0This Court
has pointed out that jury sentencing
perform an
important societal function, Wither-
spoon v Illinois, 391 US 510, 519 n
15, 20 L Ed 2d 776, 88 S Ct 1770, 46
Ohio Ops 2d 368 (1968), but it has
never suggested that jury sentencing
is constitutionally required. And it
would appear that judicial sentenc-
to even

in a capital case can

ing should lead, if anything,
greater consistency in the imposition
at the trial capital

court level of

punishment, since a trial judge is
more experienced in sentencing than
a jury, and therefore is better able
to impose sentences similar to those

imposed in analogous cases.1

The Florida capital-sentencing

procedures th@%ﬂ

the death penalty will
in an arbitrary or capricious
manner . the extent
that any risk to the contrary exists,
it is minimized by Floridas appel-
under which the

assure that
not be im-
posed
Moreover, to

late review system,
evidence of the aggravating and mit-
igating circumstances is reviewed
reweighed by the

"to determine

and Supreme

Court of Florida
pendently whether the
iIs warranted.”
484

inde-
imposition of
the ultimate penalty

Songer v State, 322* So 2d 481,

(1975). See also Sullivan v State, 303
So 2d 632,
Court of Florida,

637 (1974). The Supreme
like that of Geor-

gia, has not hesitated to vacate a
death sentence when
mined that the sentence should not

it has

it has deter-

have been 1imposed. Indeed,
vacated eight of the 21 death sen-
it has reviewed to date.

294 So 2d 648

tences that
See Taylor v State,

(1974); Lamadline v State, 303 So 2d
17 (1974); Slater v State, 316 So 2d
539 (1975); Swan v State, 322 So 2d

485 (1975); Tedder v State, 322 So 2d
908 (1975); Halliwell v State, 323 So
2d 557 (1975); Thompson v State, 328
So 2d 1 (1976); 330
So 2d 137 (1976).

Messer v State,

Under Florida’ capital-sentencing

procedures, in sum, trial judges are
given specific and detailed guidance
to assist them in deciding whether to
impose a death penalty or imprison-
their deci-

ment Tfor life. Moreover,

sions are reviewed to ensure that
they are consistent with other sen-

in similar circum-

tences imposed

stances. Thus, in Florida, as in Geor-
it is no longer true that there is

distin-

gia,

no meaningful basis for
guishing the few cases in which [the
death penalty] is imposed from the
in which it is not.””
Gregg v Georgia, at 188, 49 L Ed 2d
859, 96 S Ct 2909, quoting Furman v
Georgia, 408 US, at 313, 33 L Ed 2d
346, 92 S Ct 2726 (White, J., concur-
ring). Cti its face the Florida systenm
thus satisfies defi-

identified

many cases

he constitutional

ciencies in Furman.
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EBSZ]

As in Gregg, the petitioner con-

tends, however, that, while perhaps

facially acceptable, the new sentenc-
in actual effect are

and that arbitrari-

ing procedures

merely cosmetic,
ness and caprice still pervade the
system under which Florida imposes

the death penalty.

0

[3a] The petitioner first argues
that arbitrariness in the

Florida criminal justice system be-

is inherent

cause it allows discretion to be exer-

cised at each stage of a criminal

proceeding— the prosecutors deci-

sion whether to charge a capital
offense in the first place, his decision
whether to accept a plea to a lesser
the jJjury’ consideration of

after

offense,

lesser included offenses, and,

conviction and unsuccessful appeal,
the Executives decision whether to
As we

commute a death sentence.

noted 1in Gregg, this argument is
based on a fundamental misinterpre-
tation of Furman, and we reject it
for the reasons expressed in Gregg-.-

See ante, at 199, 49 L Ed 2d 859.

(2

[4a] The petitioner
that the new Florida sentencing pro-
in reality do not eliminate

next argues

cedures
the arbitrary infliction of death that
was condemned in Furman. Basi-
cally he contends chat the statutory

aggravating and mitigating circum-

stances are vague and overbroad,"
and that the statute gives no guid-

49 L Ed 2d

ance as to how the mitigating and
aggravating circumstances should be
in any specific case.

KBS 2
@

weighed

Initially the petitioner asserts that
the
mitigating
vague and so broad that virtually

enumerated aggravating and

circumstances are so
any defendant becomes a
candidate the death
. In particular, the petitioner
attacks the eighth and third statu-

capital

for penalty

tory aggravating circumstances,
which authorize the death penalty to
be imposed if the crime 1is "espe-

cially heinous, atrocious, or cruel,”
or if "[t]lhe defendant knowingly cre-
ated a great risk of death to many
persons.” 88 921.141(5)(h), (© (Supp
1976-1977) . provisions must

be considered as they have been con-

These

strued by the Supreme Court of Flo-
rida.

That court has recognized that
while it is arguable "that all killings
are atrocious, . . . [sjtill, we believe
that the Legislature intended some-
atrocious
or cruel the
death penalty for first degree mur -
der.” Tedder v State, 322 So 2d, at
910. As a consequence, the court has

indicated that the eighth statutory

thing "especially” heinous,

when it authorized

provision 1is directed only at ™"the
conscienceless or pitiless crime
which is unnecessarily torturous
to the victim.” State v Dixon,
283 So 2d, at 9. See also Alford v
State, 307 So 2d 433, 445 (1975);
Hal"iwell v State, supra, at SGI.12
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e B2
cannot say that the pro-
vision, as so construed, provides in-

adequate guidance to those charged
with the duty of recommending or
imposing sentences in capital cases.
See Gregg v Georgia, at 200-
203, 49 L Ed 2d 859, 96 a Ct 2909.

ante,

In the only case, except for the
in which the third ag-
gravating "[tlhe defendant
knowingly created a great risk of
death to many persons”- was found,
Alvord v State, 322 So 2d 533 (1975),
the State Supreme Court held that
the defendant created a great risk of
death because he
dered two of the victims in order to
witness to the

at 540.13 As con-

instant case,

factor—

"obviously mur-

surviving
Id.,

avoid a
[first] murder.”

strued by the Supreme Court of Flo-

rida these provisions are not imper-

missibly vague."

HB5 %]

®
The petitioner next attacks the
imprecision of the mitigating cir-

He argues that whether
"under the influ-

cumstances.
a defendant acted
ence of extreme mental or emotional
disturbance,” whether a defendant™
capacity "to conform his conduct to
the sub-
stantially
defendants participation as an
complice in a capital felony was "rel-
atively minor,” are questions beyond
the capacity of a jury or judge to
determine. See §§ 921.141(6)(b), ®,
() (Supp 1976-1977).

law was
or whether a

requirements of
impaired,”
ac-

He also argues that neither a jury

titsas bah o
L[)e 'qul.-':%. (.;.
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nor a judge 1is capable of deciding
how to weigh a defendant™s age or
determining whether he had a "sig-
nificant history of prior criminal ac-
tivity.” See 8§ 921.141(6)(g), (& (Supp
1976-1977). In a similar vein the
petitioner argues that it is not possi-
ble to mcke a rational determination
whether there are "sufficient” aggra-
vating ch cumstances that are not
outweighed by the mitigating cir-

since the state law as-

cumstances,
signs no specific weight to any of the

various circumstances to be consid-

ered. See §921.141 (Supp 1976-
1977).
While these questions and deci-

sions may be hard, they require no

more line drawing than iscommonly
required of a factfinder in a lawsuit.
For example, juries have tradition-
ally evaluated the vab"lity of de-
fenses such as insanity or reduced
capacity, both of which

same considerations as some of the

above-mentio
85528

mitigating circum-

involve the

stances. While the various factors to
be considered by the sentencing au-
numerical

the

thorities do not have

weights assigned to them, re-
quirements of Furman are satisfied
when the sentencing authoritys dis-
cretion is guided and channeled by
requiring examination of specific fac-
tors that argue in favor of or against
imposition of the death penalty, thus
and

eliminating total arbitrariness

capriciousness in its imposition.

The directions given to judge and

the Florida statute are

jury by
sufficiently clear and precise to ena-
ble the various aggravating circum-
stances to be weighed against the
mitigating ones. As a result, the
trial court®s sentencing discretion is

guided and channeled by a system

49 L Ed 2d

that focuses on the circumstances of

individual homicide and indi-
vidual defendant in

whether the death penalty

each
deciding
is to be

imposed.

©

Finally, the Florida statute has a
provision designed to assure that the
death penalty will not be imposed on
a capriciously selected group of con-
The
of Florida reviews each death

victed defendants. Supreme
Court
sentence to ensure that similar re-

sults are reached in similar-cases. X4

Nonetheless the petitioner attacks
the Florida appellate review process
the
Court of Florida in reviewing death

because role of the Supreme

sentences is necessarily subjective
and unpredictable. While
true that that court has not chosen
to formulate a rigid, objective test as

it may be

its standard of review for all cases, it
does not Tfollow that the appellate
review process Iis ineffective or arbi-
trary. In fact, it is apparent thal the
undertaken re-

its function of

Florida court has
sponsibly to perform

death sentence review with a maxi-

BB

rationality and consistency.
times

mum of

For example, it has several
the

case under review with those of pre-

compared circumstances of a

vious cases in which it has assessed
the 1imposition of death sentences.
See, e. g., Alford v State, 307 So 2d,
at 445; Alvord v State, 322 So 2d, at

540-541. By Tfollowing this procedure
the Florida court has in effect
adopted the type of proportionality
review mandated by the Geor-
gia statute. Cf. Gregg v Georgia, at
204-206, 49 L Ed "2d 859, 96 S

Ct 2909. And any suggestion that

15 Slato v Dban, 253 So . at 10.
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the Florida court engages in only

cursory or rubber-stamp review of
death penalty cases is totally contro-
verted by the fact that it has va-
cated one-third of the death
sentences that have come before it

See supra, at 253, 49 L Ed 2d 923.16

over

1v

[1b] Florida, like Georgia, has re-
sponded to Furman by enacting leg-
that constitutional
muster. That
that after a person

islation passes

legislation provides
is convicted of
be

and

first-degree murder, there shall

an informed, focused, guided,

objective inquiry into the question
whether he should be sentenced to
death. I1f a death im-
posed, the sentencing authority ar-

statutory

sentence is
in writing the
reasons that 1led to
Those reasons, and the evidence sup-
porting them, are conscientiously re-

viewed by a %wlﬁ because of

its statewide jurisdiction, can assure

ticulates
its decision.

consistency, fairness, and rationality
in the evenhanded operation of the
state law. As in Georgia, this system
serves to assure that sentences of
death will or
“freakishly” imposed. See Furman v
Georgia, 408 US, at 310, 33 L Ed 2d
346, 92 S Ct 2726 (Stewart, J.,

curring). the judgment

not be "wantonly™

con-
Accordingly,

before us is affirmed.

It is so ordered.
with whom

Justice White,

itpadoanesttIelE

Aol IS BEsd iE

L s NEHE GBSO
U K Loors WHEAGRS OHE
b DiEe te L yQuoeida
H— e \UEHaTEVe
&t te el [E5a

210 Sl Gn 93
awsaes wae te\at

Justice
in the

The Chief Justice and Mr.
Rehngquist join, concurring

judgment.

[1c, 4b] There is no need to repeat
the statement of the facts of this
case and of the statutory procedure
under which the death penalty was

imposed, both of which are described
in detail in the opinion of Mr. Jus-
tice Stewart, Mr. Justice Powell, and

Justice Stevens. |1 agree with
see Part [111-B(2)(a) and (@),
at 255-258, 49 L Ed 2d 924-

that although the statutory ag-

Mr.

them,
ante,
926,
gravating
stences are not susceptible of me -
they are by no

and mitigating circum-
chanical application,
means so vague and overbroad as to
leave the discretion of the sentenc-
ing authority unfettered. Under Flo-
rida law, the sentencing judge
required to impose the death penalty

first-degree murderers as to

is

on all
whom the statutory aggravating fac-
tors outweigh the mitigating factors.
There 1is good reason to anticipate,
then, that as to certain categories of
murderers, the penalty will not be
imposed freakishly or rarely but will
be imposed with regularity; and con-

sequently it cannot be said that the

death penaltyE@Lsm

Florida as to those
“"to be a
credible deterrent measurably
to contribute to any other end of
in the criminal justice

categories has ceased

or

punishment

system.”™ Furman v Georgia, 408
UsS 238, 311, 33 L Ed 2d 346, 92
S Ct 2726 (1972) (White, J., concur-

927
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ring). Accordingly, the Florida statu-
tory scheme for imposing the death
of this

in Furman v Geor-

penalty does not run afoul
Courtls holding
gia.

[2b, 3b] For the reasons set forth
in my concurring opinion in Gregg v
Georgia, ante at 224-225, 49 L Ed 2d
859, 96 S Ct 2909, and my dissenting
opinion in Roberts v Louisiana, post,
at 348-350, 49 L Ed 2d 974, 96 S Ct
3001,
by the possibility that some murder-

this conclusion is not undercut

ers may escape the death penalty
solely through exercise of prosecuto-
rial discretion or executive clem-
ency. For the reasons set forth in my
dissenting opinion in Roberts v Loui-
siana, post, at 350-356, 49 L Ed 2d
974, 96 S Ct 3001, 1 also reject pe-

titioners argument that under the

928

49 L Ed d

Eighth Amendment the death pen-

alty may never be imposed under

any circumstances.

I concur in the judgment of affirm-
ance.

Mr.
ring in the judgment.

Justice Blackmun, concur-

[1d] I concur in the judgment. See

Furman v Georgia, 408 US 238, 405-

414, 35 L Ed 2d 346, 92 S Ct 2726
(1972) (Blackmun, J., dissenting),
and id., at 375, 414, and 465, 35 L

Ed 2d 346, 92 S Ct 2726.

Mr . Justice Brennan dissented in
an opinion appearing at p 904, su-
pra.

Mr . Justice marshal! dissented in

an opinion at p 907, supra.
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SUMMARY

After the United States Supreme Court’ decision in Furman v Georgia
(1972) 408 US 238, 33 L Ed 2d 346, 92 S Ct 2726— which held that the
imposition of the death sentence under Georgia (and Texas) statutes consti-
tuted cruel and unusual punishment in violation of the Eighth and Four-
teenth Amendments because under such statutes the juries had untrammeled
discretion to impose or withhold the death penalty— the Georgia legislature
amended its statutory scheme, Undor the new statutory provisions with
regard to imposition of the death penalty for the crime of murder and other
offenses, (1) guilt or innocence is determined, either by a jury or the trial
judge, in the first stage of a bifurcated trial, with the judge being required to
charge the jury as to any lesser included offenses when supported by the
evidence, (2) after a verdict, finding, or plea ofguilty, a presentence hearing is
conducted, where the jury (or judge in a case tried without a jury) hears
argument and additional evidence in mitigation or aggravation of punish-
ment, (3) at least one of ten aggravating circumstances specified in the stat-
utes must be found to exist beyond a reasonable doubt, and must be desig-
nated in writing, before the jury (or judge) may impose the death sentence on
a defendant convicted of murder, the trial judge in jury cases being bound by
the jury’s recommended sentence, (4) on automatic appeal of a death sen-
tence, the Supreme Court of Georgia must determine whether the sentence
was imposed under the influence of passion, prejudice, or any other arbitrary
factor, whether the evidence supported the finding of a statutory aggravating
circumstance, and whether the death sentence was excessive or disproportion-
ate to the penalty imposed in similar cases, considering both the crime and
the defendant, and (5) if a death sentence is “"firmed, the decision, of the
Georgia Supreme Court must include reference to similar cases that the court
considered. Upon a jury trial in a Georgia state court under the new statutory

Briefs of Counsel, p 1410, infra.
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fication procedurel "does, of course,

in the long rumﬁﬁ,

and resources and helps build a co-
operative judicial federalism.” Leh-
man Brothers v Schein, 416 US 386,
391, 40 L Ed 2d 215, 94 S Ct 1741
(1974). This Court has utilized certifi-
in the
courts of appeals.

energy,

past, as
have Ibid.
cases cited therein at 390 nn 5 and
6, 40 L Ed 2d 215, 94 S Ct 1741.

cation procedures

and

The in resolu-
tion of the instant litigation ismani -
fest. Each day the statute is in ef-
fect, with sub-
stantial
cur. Although we do not mean to
intimate that abstention v/ouid be
in this case were certifica-

importance of speed

irretrievable events,

personal consequences, oc-

improper

tion not possible, the availability of
certification greatly simplifies the
analysis. Further, 1in light of our

disapproval of a "parental veto” to-
day in Planned Parenthood, we must
that the Massachu-

ifcalled upon to enforce

assume lower
setts courts,
the statute
by the Supreme Judicial
not impose this most serious barrier.

issue thus ceases to

pending interpretation

Court, will

Insofar as the
become one of total
and becomes one rather of relative

denial of access

49 L Ed2

burden, the cost of abstention is re-
duced and the desirability of that
accordingly in-

equitable remedy

creased.

Vv

[1c, 9b] W e therefore hold that the
District Court should have certified
to the Supreme Judicial Court of
Massachusetts appropriate questions
concerning the meaning of § 12P and
the procedure it imposes. In regard
to the claim of
crimination due to the 1975 statute,
in the District

impermissible dis-
a claim not raised
Court but subject to inquiry through
an amended complaint, or perhaps
by other means, we believe that it
would not be inappropriate for the
District Court,
requirement .. -

[428 US 152] 3

has been complied with,

when any procedural

also to certify a queltion concerning
the meaning of the new statute, and
the extent to which its procedures
differ from the procedures that must
be followed under § 12P.

The judgment of the District Court

is vacated, and the cases are re-
manded to that court for proceedings

consistent with this opinion.

It is so ordered.

L
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scheme, the defendant was convicted of two counts of armed robbery and two
counts of murder, and the jury, after the penalty hearing in the bifurcated
procedure, returned a sentence of death on each count, finding as statutory
aggravating conditions that the murder offenses were committed while the
defendant was engaged in the commission of the two other capital felonies of
armed robbery of the murder victims, and that the defendant committed the
murders for the purpose of receiving money and an automobile of one of the
victims. After reviewing the trial record and comparing the evidence and
sentence in similar cases, the Georgia Supreme Court affirmed the convictions
and the imposition of the death sentences for murder, although the Georgia
Supreme Court vacated the death sentences imposed for armed robbery on
the grounds that the death penalty had rarely been imposed for that offense
and the jury had improperly considered the murders as aggravating circum-
stances for the robberies after having considered the robberies as aggravating
circumstances for the murders (233 Ga 117, 210 SE2d 659).

On certiorari, the United States Supreme Court affirmed. Although unable
to agree on an opinion, seven members of the court agreed that the imposition
of the death penalty for the crime of murder under the Georgia statutes did
not violate the prohibition against the infliction of cruel and unusual punish-
ment under the Eighth and Fourteenth Amendments.

Stewart,Powell ,and Stevens,JJ., announced the judgment, nf the court
and filed an opinion, delivered by Stewart,J., expressing the view that (1)
the death penalty did not, under all circumstances, constitute cruel and
unusual punishment, since (a) the Eighth Amendment was not to be regarded
as a static concept, but was to draw itsmeaning from the evolving standards
ofdecency that marked the progress ofa maturing societyr(b) although public
perceptions of standards of decency were not conclusive- the Eighth Amend -
ment requiring that punishment must accord with the dignity ofman and not
be excessive either as to its form or severity— nevertheless a legislature was
not required to select the least severe penalty possible, so long as the penalty
selected was not cruelly inhumane or disproportionate to the crimo involved,
and a heavy burden rested on those attacking the judgment of the representa-
tives of the people, (c) at the time the Constitution and itsamendments were
adopted, capital punishment was accepted as a common sanction, and the
Supreme Court, for nearly 200 years, had repeatedly recognized that capital
punishment was not invalid per se, (d) after the decision in the Furman case,
at least 35 states enacted new statutes providing for the death penalty for
certain crimes, thus indicating societys endorsement of the death penalty, (&)
retribution and deterrence, as social purposes served by the death penalty,
were matters that could properly be considered by legislatures in terms of
their own local conditions, and (f) capital punishment for murder could not be
said to be invariably disproportionate to the crime, but instead was an ex-
treme sanction, suitable to the most extreme of crimes; (2) the concerns
expressed in the Furman decision that the death penalty not be imposed in an
arbitrary or capricious manner could be met by a carefully drafted statute
ensuring that the sentencing authority was given adequate guidance and
information for determining the appropriate sentence, a bifurcated sentenc-
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ing proceeding being preferable as a general proposition; (3) the Georgia
capital— sentencing procedures were constitutional, since they required the
jury to consider the circumstances of the crime and the character of the
defendant before recommending sentence, and required the Georgia Supreme
Court to determine whether a death sentence was the result of passion or
prejudice, was supported by evidence establishing a statutory aggravating
circumstance, and was not disproportionate in comparison with sentences
imposed on similarly situated defendants in other cases; (4) the Georgia
statutes were not rendered unconstitutional merely because of the opportuni-
ties for discretionary action inherent in the processing of any murder case
under Georgia law with regard to the prosecutor’s unfettered authority to
select those persons who would be prosecuted for a capital offense and to plea
bargain with them, the jury’s power to convict a defendant of a lesser in-
cluded offense, or the authority of the Governor and the Georgia Board of
Pardons and Paroles to commute a death sentence; (5) the Georgia statutes,
particularly the provisions specifying aggravating circumstances, were not so
vague or overbroad as to leave juries free to act arbitrarily and capriciously in
imposing the death penalty, there being no reason to assume that the statutes
would be given open-ended construction by the Georgia Supreme Court,
which had already held that certain provisions were impermissibly vague;
and (6) the state court properly allowed a wide scope of evidence and argu-
ment at presentence hearings, it being desirable for the jury to have as much
information before it as possible when it made the sentencing decision.

White, J., joined by Burger, Ch. J., and Rehnquist, J., concurred in the
judgment, expressing the view that (1) the death penalty imposed for murder
under the new Georgia statutory scheme could be constitutionally carried
out, since (a) the statutes not only guided the jury in its exercise of discretion
in determining whether it would impose the death penalty, but also gave the
Georgia Supreme Court the power and duty to decide whether in fact the
death penalty was being administered for any given class of crime in a
discriminatory, standardless, or rare fashion, and (b) the defendant had failed
to establish that the Georgia Supreme Court had not performed its task in the
instant case or that it was incapable of performing its task adequately in all
cases; (2) the statutory scheme was not unconstitutional on the ground that
the prosecutor’s decisions in negotiating pleas or in declining to charge capi-
tal murder were standardless, since it could not be assumed that prosecutors
would be motivated by factors other than the strength of their case and the
likelihood that a jury would impose the death penalty if it convicted; and (3)
the defendant’s contention that the death penalty, however imposed and for
whatever crime, constituted cruel and unusual punishment was without

merit.

Burger, Ch. J., and Rehnquist, J., filed a statement joining the opinion of
White, J., agreeing with its analysis that Georgia’s system df capital punish-
ment comported with the holding in the Furman case.

Blackmun, J., concurred in the judgment, referring to his dissenting opin-
ion in the Furman case.
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Brennan, J., dissenting, expressed the view that (1) tho cruel and unusual
punishment clause must draw its meaning from evolving standards of de-
cency that marked the progress of a maturing society, (2) the consideration of
"evolving standards of decency” required focusing upon the essence of the
death penalty itself, and not primarily or solely upon the procedure under
which the determination to inflict the penalty upon a particular person was
made, (3) the death penalty served no penal purpose more effectively than a
less severe punishment would, and (4) our civilization and the law had prog-
ressed to the point where the court should hold that the punishment of death,
for whatever crime and under all circumstances, was cruel and unusual, in
violation of the Eighth and Fourteenth Amendments.

Marshall, J., dissented, expressing the view that the death penalty was
cruel and unusual punishment prohibited by the Eighth and Fourteenth
Amendments because it was excessive, being unnecessary to promote the goal
of deterrence of crime or to further any legitimate notion of retribution.
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Amendments isnot violated by the impo—
sition of the death penalty for the crime
of murder under.a state§ statutory
scheme whereby 11) guilt or innocence is
determined, either by a jury or the trial
judge, in the first stage of a bifurcated
trial, with the judge beir.g required to
charge the jury as to any lesser included
offenses when supported by any view of
the evidence, (2) after a verdict, finding,
or plea of guilty, a presentence hearing is
conducted, where th ijury (or judge in a
case tried without a jury) hears argument
and additional evidence in mitigation or
aggravation of punishment, (3) at least
one of 10 aggravating circumstances spec—
ified in the statutes must be found to ex—
ist beyond a reasonable doubt, and must
be designated in writing, before the jury
(or judge) may elect to impose the death
sentence on a defendant convicted of
murder, the trial judge in jury cases be—
ing bound by the jury3 recommended
sentence, (4 on automatic appeal of a
death sentence, the state™s highest court
must determine whether the sentence
was imposed under the influence of pas—
sion, prejudice, or any other arbitrary
factor, whether the evidence supported
the finding of a statutory aggravating cir—
cumstance, and whether the death sen—
tence was excessive or disproportionate to
the penalty imposed in similar cases, con—
sidering both the crime and the defend—

ant, and () if a death sentence is af—
firmed, the decision of the state$ highest

court must include reference to similar

cases that the court considered. [Per

Stewart, J., Powell, J., Stevens, J., White,

J., Burger, Ch. J., Rehnquist, J., and

Blackmun, J.]

Criminal Law &2, 83 - cruel und
unusual punishment — death pen—
alty

2a, 2b; The death penalty does not, un—
der all circumstances, constitute cruel
and unusual punishment in violation of
the Eighth and Fourteenth Amendments.

[Per Stewart, J., Powell, J., Stevens, J,

White, J., Burger, Ch. J., and Rehnquist,

JJ

Criminal Law &2, 83 — cruel and
unusual punishment - death pen—
ally

3a, 3. A state§ statutory provisions
governing the imposition of the death
penalty for the crime of murder are not
rendered unconstitutional as violative of
the prohibition against cruel and unusual
punishment under the Eighth and Four—
teenth Amendments merely because the
state prosecutor has discretion in select—
ing cases to be prosecuted as capital of—
fenses and in plea bargaining. [Per Stew—

art, J.; Powell, J., Stevens, J., White, J.,

Burger, Ch. J., and Rehnquist, J.]

SYLLABUS BY REPORTER OF DECISIONS

Petitioner was charged with commit—
ting armed robbery and murder on the
basis of evidence that he had killed and
robbed two men. At the trial stage of
Georgia$§ bifurcated procedure, the jury
found petitioner guilty of two counts of
armed robbery and two counts of murder.
At the penalty stage, the judge instructed
th? jury that ftcould recommend either a
death sentence or a life prison sentence
on each count; that the jury was free t
consider mitigating or aggravating cir—
cumstances, ifany, as presented by the
parties; and that the jury wouid not be
authorized to consider imposing the
death sentence unless it first found be—
yond a reasonable doubt II) that the mur —
der was committed while the offender was

engaged in the commission of other capi—
tal felonies, viz., the armed robberies of
the victims; (2) that he committed the
murder for the purpose of receiving the
victims "money and automobile; or )
that the murder was "outrageously and
wantonly vile, horrible and inhuman’Zin
that it "involved the depravity of [the]
mind of the defendant.””The jury found
the first and second of these aggravating
circumstances and returned a sentence of
Jeath. The Georgia Supreme Court af—
firmed the convictions. After reviewing
the trial transcript and record and com—
paring the evidence and sentenr, insimi—
lar cases the court upheld the death sen—
tences for the murders, concluding that
they had rot. resulted from prejudice or
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any other arbitrary factor and were not
excessive or disproportionate to the pen-
alty applied in similar cases, but vacated
the armed robbery sentences on the
ground, inter alia, that the death penalty
had rarely been imposed in Georgia for
that offense. Petitioner challenges imposi-
tion of the death sentence under the
Georgia statute as "cruel and unusual~”~”
punishment under the Eighth and Four-
teenth Amendments. That statute, as
amended following Furman v Georgia,
408 US 238, 33 L Ed 2d 346. 92 S Ct 2726
(where this Court held to be violative of
thrse Amendments death sentences im-
posed under statutes that left juries with
untrammeled discretion to impose or
withhold the death penalty), retains the
death penalty for murder and five other
crimes. Guilt or innocence is determined
in the first stage of a bifurcated trial, and
if the trial isby jury, the trial judge must
charge lesser included offenses when sup-
parted by any view of the evidence. Upon
a guiity veruict or piea a presentence
hearing is held where the judge or jury
hears additional extenuating or mitigat-
ing evidence and evidence in aggravation
of punishment ifmade known to the de-
fendant before trial. At least one of 10
specified aggravating circumstances must
be found to exist beyond a reasonable
doubt and designated in writing before a
death sentence can be imposed. In jury
cases, the trial ju is baund by the rec-
STRiGD CID TN M Gl oF &
death sentence (which is automatic), the
State Supreme Court must consider
whether the sentence was influenced by
passion, prejudice, or any other arbitrary
factor; whether the evidence supports the
finding of a statutory aggravating circum—
stance; and whether the death sentence
"is excessive or disproportionate to the
penalty imposed in similar cases, consid—
ering both the crime and the defendant.””
If the court affims the death sentence it
must include in its decision reference to
similar cases that ithas considered. H eld:
The judgment isaffirmed.

233 Ga 117,210 SE2d 659. affirmed.
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(D The punishment of death for the
crime of murder does not, under all cir-
cumstances, violate the Eighth and Four-
teenth Amendments,

@ The Eighth Amendment, which has
been interpreted in a flexible and dy-
namic manner to accord with evolving
standards of decency, forbids the use of
punishmr >  at is "excessive" either be-
cause it u.v*.ves the unnecessary and
wanton infliction of pain or because it is
grossly disproportionate to the severity of
the crime.

(®) Though a legislature may not im-

pose excessive punishment, it is not re—
quired to select the least severe penalty
possible, and a heavy burden rests upon
those attacking its judgment,

© The existence of capital punishment
was accepted by the Framers of the Con-
stitution, and for nearly two centuries
this Court has recognized that capital
punishment for the crime of murder is
NNt invalid ger ss.

@j Legislative measures adopted by the
people$ chosen representatives weigh
heavily in ascertaining contemporary
standards of decency; and the argument
that such standards require that the
Eighth Amendment be construed as pro—
hibiting the death Ity ha? » un.
dercut by the ffict that in the four yearg
gince Furman> suprai was decidedi c”.

and at east 35 Stateg have enacted
new gtatute3 iding for the death pen-

alty.

(© Retribution and the possibility of
deterrence of capital crimes by prospec—
tive offenders are not impermissible con—
siderations for a legislature to weigh in
determining whether the death penalty
should be imposed, and it cannot be said
that Georgia3 legislative judgment that
such a penalty is necessary in some cases
isclearly wrong.

(D Capital punishment for the crime of
murder cannot be viewed as invariably
disproportionate to the severity of that
crime.

2. The concerns expressed in Furman
1, 1 Anlb i*nnnlfvf tint VIn  invtvnCOfl
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that the sentencing authority isgiven ad —
equate information and guidance, con—
cerns best met by a system that provides
for a bifurca ed proceeding at which the
sentencing authority is apprised of the
information relevant to the imposition of
sentence and provided with standards to
guide its use of that information.

ilar crimes. Petitioner also urges that the
scope of the evidence and argument that
can be considered at the presentence
hearing is too wide, but it is desirable for
a jury to have as much information as
possible when it makes the sentencing
decision.

© The Georgia sentencing scheme also

3. The Georgia statutory system underprovides for automatic sentence review

which petitioner was sentenced to death
is constitutional. The new procedures on
their face satisfy the concerns of Furman,
since before the death penalty can be im—
posed there must be specific jury findings
as to the circumstances of the crime or
the character of the defendant, and the
State Supreme Court thereafter reviews
the comparability of each death sentence
with the sentences imposed on similarly
situated defendants to ensure that the
sentence of death in a particular case is
not disproportionate. Petitioner 3 conten—
tions that the changes in Georgia3 sen—
tencing procedures have not removed the
elements of arbitrariness and capricious—
ness condemned by Furman are without
merit.

(@ The opportunities under the Georgia
scheme for affording an individual de—
fendant mercy- whether through the
prosecutor 3 unfettered authority to se—
lect those whom he wishes to prosecute
for capital offenses and to plea bargain
with them; the jury"s option to convict a
defendant of a lesser included off a; or
the fact that the Governor or pardoning
authority may commute a death sentence
— do not render the Georgia statute un—
constitutional.

(b) Petitioner § arguments that certain
statutory aggravating circumstances are
too broad or vague lack merit, since they
need not be given overly broad construc—
tions or have been already narrowed by
judicial construction. One such provision
was held impermissibly vague by the
Georgia Supreme Court. PetitionerS ar—
gument that the sentencing procedure al—
lows for arbitrary grants of mercy reflects
a misinterpretation of Furman and ig—
nores the reviewing authority of the
Georgia Supreme Court to determine
whether each death sentence is propor—
tional to other sentences imposed for sim—

by the Georgia Supreme Court to safe—
guard against prejudicial or arbitrary fac—
tors. In this very case the court vacated
petitioner 3 death sentence for armed rob—
bery as an excessive penalty.

Mr. Justice White, joined by The Chief
Justice and Mr. Justice Rehnquist, con—
cluded that:

1 Georgia3 new statutory scheme, en—
acted to.overcome the constitutional defi—
ciencies found in Furman v Georgia, 408
US 238, 33 L Ed 2d 346, 92 S Ct 2726, t©
exist under the old system, not only
guides the jury in its exercise of discre—
tion as to whether or not it will impose
the death penalty for first-degree murder,
but also gives the Georgia Supreme Court
the power and imposes the obligation to
decide whether in fact the death penalty
was being administered for any given
class of crime in a discriminatory, stan—
dardless, or rare fashion. If that court
properly performs the task assigned to it
under the Georgia statutes, death sen—
tences imposed for discriminatory rea—
sons or wantonly or freakishly for any
given category of crime vill he set aside.
Petitioner has wholly failed to establish
that the Georgia Supreme Court failed
properly to perform itstask in the instant
case or that it is incapable of performing
its task adequately in all cases. Thus the
death penalty may be carried out under
the Georgia legislative scheme consist—
ently with the Furman decision.

2. Petitioner $argument that the prose—
cutor § decisions in plea bargaining or in
declining to charge capital murder are
standardless and will result in the wan—
ton or freakish imposition of the death
penalty condemned in Furman, ii with—
out merit, for the assumption cannot be
mode that prosecutors will be motivated
in their charging aecisions by factors
other than the strength of their cas™ and
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the likelihood that a jury would impose
the death penalty if it convicts; the stan—
dards by which prosecutors decide
whether tocharge a capital felony will be
the same as those by which the jury will
decide the questions of guilt and sen—
tence.

3. Petitioner™s argument that the death
penalty, however .imposed and for what—
ever crime, iscruel and unusual punish—
ment is untenable for the reasons stated
in Mr_ Justice White & dissent in Roberts
v Louisiana, post, p 337,49 L Ed 2d 974.

Mr. Justice Blackmun concurred in the
judgment. See Furman v Georgia, 408
US, at 405-414 (Blackmun, J., dissent—
ing), and id., at 375 (Burger, C. J., dissent—

49 L Ed 2d

ing); id., at 414 (Powell, J,, dissenting); id.,
at 465, 33 L Ed 2d 346, 92 S Ct 2726
(Rehnquist, J., dissenting).

Judgment of the Court, and opinion of
Stewart, Powell, and Stevens, JJ., an—
nounced by Stewart, J. Burger, C. J., and
Rehnquist, J., filed a statement concur—
ring in the judgment, post, p 226, 49 L Ed
2d, p 904. White, J., filed an opinion con—
curring in the judgment, in which
Burger, C. J., and Rehnquist, J., joined,
post, p 207, 49 L Ed 2d, p 893. Blackmun,
J., filed a statement concurring in the
judgment, post, p 227, 49 L Ed 2d, p 904.
Brennan, J., post, p 227, 49 L Ed 2d, p
904, ind Marshall, J ,post, p 231, 49 L Ed
2d, 907, filed dissenting opinions.

APPEARANCES OF COUNSEL
G. Hughel Harrison argued the cause for petitioner.
G. Thomas Davis argued the cause for respondent.

Briefs of Counsel, p 1410, infra

-»"Si -

SEPARATE OPINIONS

[428 US 158]
Judgment of the Court, and opin-
ion of Mr. Justice Stewart, Mr. Jus-
tice Powell, and Mr. Justice Ste-

vens, announced by Mr. Justice
Stewart.
[1a] The issue in this case is

whether the imposition of the sen-
tence of death for the crime of mur-
der under the law of Georgia violates
the Eighth and Fourteenth Amend-
ments.

The petitioner, Troy Gregg, was
charged with committing armed rob-
bery and murder. In accordance with
Georgia procedure in apital cases,
the trial was in two stages, a guilt
stage and a sentencing stage. The evi-
dence at the guilt trial established
that on November 21, 1973, the pe-
titioner and a traveling companion,
Floyd Allen, while hitchhiking north
in Florida were picked up by Fred
Simmons and Bob Moore. Their car
broke down, but they continued
north after Simmons purchased an-
other vehicle with some of the cash

866

he was carrying. While still in Flo-
rida, they picked up another hitch-
hiker, Dennis Weaver, who rode with
them to Atlanta, where he was let

out about 11 p.m. L
. ¢ [428 US 159]

A short time later
the four men interrupted their jour-
ney for a rest stop along the highway.
The next morning the bodies of Sim-
mons and Moore were discovered in a
ditch nearby.

On November 23, after reading
about the shootings in an Atlanta
newspaper, Weaver communicated
with the Gwinnett County police and
related information concerning the
journey with the victims, including a
description of the car. The next after-
noon, the petitioner and Allen, while
in Simmons’ car, were arrested in
Asheville, N. C. In the search inci-
dent to the arrest a .2F-caliber pistol,
later shown to be that used to Kill
Simmons and Moore, was found in
the petitioner’s pocket. After receiv-
ing the warnings required by Mi-
randa v Arizona, 384 US 436, J6 L Ed
2d 694, 86 S Ct 1602, 10 Ohio
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Misc 9, 36 Ohio Ops 2d 237, 10
ALR3d 974 (1966), and signing a writ-
ten waiver of his rights, the pe-
titioner signed a statement in which
he admitted shooting, then robbing
Simmons and Moore. He justified the
slayings on grounds of self-defense.
The next day, while being transfer-
red to Lawrenceville, Ga., the pe-
titioner and. Allen were taken to the
scene of the shootings. Upon arriving
there, Allen recounted the events
leading to the slayings. His version of
these events was as follows: After
Simmons and Moore left the car, the
petitioner stated that he intended to
rob them. The petitioner then took
his pistol in hand and positioned him-
self on the car to improve his aim. As
Simmons and Moore came up an em-
bankment toward the car, the pe-
titioner fired three shots and the two
men fell near a ditch. The petitioner,
at close range, then fired a shot into
the head of each. He robbed them of
valuables and drove away with Allen.

A medical examiner testified that
Simmons died from a bullet wound in
the eye and that Moore died from
bullet wounds in the cheek and in the
back of the head. He further testified
that both men had several bruises

[428 US 160]

and abrasions about the face and
head which probable were sustained
either from the fall into the ditch or
from being dragged or pushed along
the embankment. Although Allen did
not testify, a police detective re-
counted the substance of Allen’s
statements about the slayings and in-
dicated that directly after Allen had
made these statements the petitioner
had admitted that Allen’s account
was accurate. The petitioner testified
in iiis own defense. He confirmed that

1 On cross-exnniination the Stnte intro-
duced. a letter written by the petitioner to Al-
len entitled, "[a] statemént for you," with the

Allen had made the statements de-
scribed by the detective, but denied
their truth or ever having admitted
to their accuracy. He indicated that
he had shot Simmons and Moore be-
cause of fear and in self-defense, tes-
tifying they had attacked Allen and
him, one wielding a pipe and the
other a knife.1

The trial judge submitted the mur-
der charges to the jury on both fel-
ony-murder and nonfelony-murder
theories. He also instructed on the
issue of self-defense but declined to
instruct on manslaughter. He sub-
mitted the robbery case to the jury on
both an armed-robbery theory and on
the lesser included offense of robbery
by intimidation. The jury found the
petitioner guilty of two counts of
armed robbery and two counts of
murder.

At the penalty stage, which took
place before the same jury, neither
the prosecutor nor the petitioner’s
lawyer offered any additional evi-
dence. Both counsel, however, made
lengthy arguments dealing generally
with the propriety of capital punish-
ment under the circumstances and
with the weight of the evidence of
guilt. The trial judge instructed the
jury that it could recommend either a
death sentence or a life prison sen-

tence on each count.
[428 US 161]

The judge fur-
ther charged the jury that in deter-
mining what sentence was appropri-
ate the jury was free to consider the
facts and circumstances, if any, pre-
sented by the parties in mitigation or
aggravation.

Finally, the judge instructed the
jury that it "would not be authorized

instructions that Allen memorize and then
burn it. The statement was consistent with the
petitioner's testimony nt trial.
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to consider [imposing] the penalty of
death” unless it first found beyond a
reasonable doubt one of these aggra-
vating circumstances:

"One— That the offense of murder
was committed while ths offender
was engaged in the commission of
two other capital felonies, to-wit
the armed robbery of [Simmons
and Moore].

"Two— That the offender commit-
ted the offense of murder for the
purpose of receiving money and the
automobile described in the indict-
ment.

"Three— The offense of murder was
outrageously and wantonly vile,
horrible and inhuman, in that they
[sic] involved the depravity of [the]
mind of the defendant.” Tr 476"
477.

Finding the first and second of these
circumstances, the jury returned ver-
dicts of death on each count.

The Supreme Court of Georgia af-
firmed the convictions and the impo-
sition of the death sentences for mur-
der. 233 Ga 117, 210 SE2d 659 (1974).
After reviewing the trial transcript
and the record, including the evi-
dence, and comparing the evidence
and sentence in similar cases in ac-
cordance with the requirements of
Georgia law, the court concluded
that, considering the nature of the

2. The court further held, in part, that the
trial court did not err in refusing to instruct
the jury with respect to voluntary manslaugh-
ter Gsl_mtce there was no evidence to support that
verdict.

3. Subsequent to the trial in this case limited

ortions of the Georgia statute were amended.

one of these amendments changed signifi-
cantly the substance of the statutory scheme.
All réferences to the statute in this opinion are
to the current version.

4. Georgia Code Ann §26-1101 (1972) pro-
vides:
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crime and the defendant, the sen-
tences of death had not resulted from
prejudice or any other arbitrary fac-
tor and were not excessive or dispro-
portionate to the penalty applied in

similar cases.2The death
[428 US 162]

sentences
imposed for armed robbery, however,
were vacated on the grounds that the
death penalty had rarely been im-
posed in Georgia for that offense and
that the jury improperly considered
the murders as aggravating circum-
stances for the robberies after having
considered the armed robberies as ag-
gravating circumstances for the mur-
ders. Id., at 127, 210 SE2d, at 667.

We granted the petitioner’s appli-
cation for a writ of certiorari limited
to his challenge to the imposition of
the death sentences in this case as
"cruel and unusual" punishment in
violation of the Eighth and the Four-
teenth Amendments.-423 US 1082, 47
L Ed 2d 93,96 S Ct 1090 (1976)..

n

Before considering the issues pre-
sented it is necessary to understand
the Georgia statutory scheme for the
imposition of the death penalty.3The
Georgia statute, as amended after
our decision in Furman v Georgia,
408 US 238, 33 L Ed 2d 346, 92 S a
2726 (1972), retains the death penalty
for six categories of crime: murder,-1

"@ A person_commits murder when he un-
lawtully and with malice aforethought, either
express or implied, causes the death of another
human being. Express malice is that deliberate
intention unlawfully to take away the life of u
fellow creature, which is manifested by exter-
nal circumstances capable of proof.” Malice
shall be implied where no considerable provo-
cation ap‘pears,,a_nd where all the circum-
stances of the killing show an abandoned and
malignant heart. , _

"(bSJ A person also commits the crime of mur-
der when in the commission of a felony he
causes the death of another human being, ir-
respective of malice.



