


Senator  Pau l F is ch e r
Page 3
January 16, 1989

death nenaltv. The various subsections prescri be a process 
and affine the factors that the court must apply in its 
review. In an effort to encourage c o n s o l i d a t e d  disposition 
of all pert inent legal questions r e l a t i n g  to the trial, the 
court is author i z e d  to consider on r e v i e w  any other point of 
appeal that the defendant w o u l d  w a n t  to raise. If the court 
upholds the judgment, it shall p r e p a r e  and issue a death 
w a r r a n t  and deliver the warra nt to the c o mmissioner  of 
c o r r e c t i o n s .

AS 1 2 . 5 5 . 1 2 5 ( a , , a m e n d e !  by bilL s e c t i o n  8 , prescribes the 
sentence of impris o n m e n t  for first d e g r e e  murder. Since 
another p r o v i s i o n  c:' this bill m a k e s  first degree m urder a 
capital felony, tl t technical a m e n d m e n t  is m a d e  in this 
section. The sub" .-utive change adds the death penalty as 
the altern a t i v e  se. nee that may issue u p o n  conviction.

In bill section 9 is set out the s e n t e n c i n g  procedures 
applicabl e to c o nvi ctions for c a p i t a l  felonies. The bill 
section adds four n e w  i n t errelat ed provisions :

P r o p o s e d  AS 12.55.177 provides that, u p o n  convic t i o n  of 
first degree murder, a separate s e n t e n c i n g  p r o c e d u r e  should 
be u n d e r t a k e n  b e f o r e  the trial j u r y  or, if conviction  has 
b e e n  h a d  by a j u d g e  w i t h o u t  jury, b e f o r e  a specially 
impaneled jury. The sect ion relates g e n e r a l l y  the m a n n e r  in 
which, the s entencing proceedings are to be conducted, 
including a p p l i c a b l e  limitations, a n d  i ndicates h o w  the 
senten cing jury is to reach a r e c o m m e n d e d  sentence.

P r o p o s e d  A S  12.55.178 addresses the tr ial court's r e v i e w  and 
dispos i t i o n  of a death sentence r e c o m m e n d e d  by a jury. The 
section includes limitations on the c o u rt 's impos ition of a 
death sentence. The k e y  p r o v i s i o n  is s u b s e c t i o n  ( b ) : a
court m a y  not a f f i r m  a r e c o m m e n d e d  d e a t h  sentence unless it 
determines that the j u r y  has b a s e d  its deci sion on a finding 
of at least one aggra v a t i n g  factor that is not o u t w e i g h e d  by 
one or m o r e  m i t i g a t i n g  factors (see A S  12.55.179 and 
12.55.180 and the references  in n e x t  paragraph). When a 
jury has r e c o m m e n d e d  imposition of a d e a t h  sentence and the 
court acts on the recommendation, the sectio n directs the 
court to enter w r i t t e n  findings of the appli c a b l e  factors.
A  death sentence is, of course, subjec t to automatic r ev iew 
under AS 12.55.117, discussed earlier.

Impositio n of a death p e nalty mu st i n v o l v e  the jury's
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consideration of the facts against v a r i o u s  factors.
P r o p o s e d  AS 12.55.179 sets out the " a g g r a v a t i n g  factors 
that the jury m a y  consider; p r o p o s e d  AS 12.55.180 prescribes 
the "mitigating factors" that the j u r y  must consider. */

*/ Lee me expand this d i s c u s s i o n  in this extended 
footnote.

Prior to 1972, the United States Suprem o Court almost 
invariably u p h e l d  capital punis h m e n t  statutes. Then, in 
Furman v. G e o r g i a , 408 U.S. 238, 33 L . E d . 2d 346 (1972), the 
court struck down the Georgia d eath p e n a l t y  statute. The 
court said that the E i g h t h  A m e n d m e n t  to the U n i t e d  States 
Constitution, w h i c h  prohibits the i m p o s i t i o n  of "cruel and 
u n u s u a l  p u nishment ," is viola t e d  w h e r e  the jury  has u n g uided 
discretion to impose the death penalty.

In response to the Furman d e c i s i o n  G e o r g i a  and 
v i r t u a l l y  every other state w i t h  the d e a t h  p e n a l t y  rewrote 
its capital p u n i s h m e n t  statutes to c o m p l y  w i t h  that 
decision. In 1976, the U ni ted States S u prem e Court u pheld  
the capital pun ish m e n t  statutes of Georgia, Florida, and 
Texas. Gregg v. Georgia, 428 U.S. 153, 49 L . E d . 2d S59 
(1976) Proffitt v. Florida, 428 U.S. 242, 49 L . E d . 2d 913
(1976); Jurek v. T e x a s , 428 U.S. 262, 49 L . E d . 2d 929
(1976). In each case, the court f o u n d  the guidelines  for
imposition of the death penalty c o n s t i t u t i o n a l l y  sufficient. 
The details of the statutes differ. In general, however, 
they require the court or jury to f i n d  one of several 
e numer a t e d  a g gravating  circumstances b e f o r e  the p e nalty can 
be imposed. Moreover, the ag grav a t i n g  circumsta nces must  
not be o u t w e i g h e d  by mitiga t i n g  ci rcumstances. This 
measure, w h i c h  is b a s e d  on the G e o r g i a  and F l orida statutes, 
operates in this m anne r and is t h e r e f o r e  p r o b a b l y  valid.

The U n i t e d  States Supreme C ourt has o f f e r e d  other 
guidelines w i t h  regard to the i m p o s i t i o n  of the death 
penalty, all of w h i c h  seem to be s a t i s f i e d  in this 
legislation. For example, the d e a t h  p e n a l t y  m a y  be imposed 
only w h e n  it is prop ortional to the crime for w h i c h  the 
defendant is convicted. In the case of deliber ate murder, 
the punishment is clearly proportionate. Gregg v. Georgia, 
s u p r a . But in the case of the rape of an adult w o m a n  not 
r e s u l t i n g  in the victim's death, th d e a t h  p e nalty m a y  not 
be imposed. Coker v. G e o r g i a , 53 L . E d . 2d 982 ( 1 9 7 7 ) /  This 
bill applies only to murder in the first degree.
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Bill section 10 adds a n e w  chapter to AS 12 that prescribes 
h o w  the i m posed death sentence is to be carried out.

Generally, if after its automatic review, the supreme court 
sustains the im posi t i o n  of the death penalty, che court 
shall issue a death w a r r a n t  and deliver it to the 
c o m m i s s i o n e r  of corrections. By AS 12.58.010, the 
c o m m i s s i o n e r  is to give the defendant the choice of the 
means of e x e c u t i o n - - l e t h a l  injection or firing sauad--or, if 
the defendant fails or refuses to choose, make the choice 
for the defendant. The commiss ioner is then to specify the 
time, place, and m a n n e r  of execution.

AS 12.58.020 gives additiona l specifics applicable in the 
event of e x e c u t i o n  by firing squad; AS 12". 58.030 gives 
additi o n a l  specifics relati ng to death by lethal injection. 
In either event, the commis sioner and a licensed physician  
design a t e d  by the commissioner m u s t  w i t n e s s  the execution.
AS 12.58.040.

A d d i t i o n a l  witnesses, here styled "i nvitees" are permitted, 
no t  to e xceed ni ne in number; their selection  by the 
commi s s i o n e r  of corrections is p r o v i d e d  for in AS 12.58.050.

'A statute p r o v i d i n g  a m a n d a t o r y  death penalty for 
co n v i c t i o n  of c e r tain crimes is unco nstitutiona l. W a d s o n  v. 
N o r t h  C a r o l i n a , 428 U.S. 280, 49 L . E d . 2d 944 (1976). Under 
this bill, the death p e n a l t y  is n e v e r  m a n d a t o r y  and m a y  be 
imposed only after it is considered by a jury. The Co^rt 
has also h e l d  that the refusal of the trial court to c o n s i d­
er c e r t a i n  r e l e v a n t  m i t i g a t i n g  factors is an u n c o n s t i t u t i o n­
al a p p l i c a t i o n  of the death penalty. Edding s v. O k l a h o m a , 
455 U.S. 104, 71 L . E d . 2d 1 (1982). Again, in its p r o p o s e d  
AS 12.55.180, this b i l l  requires the trial court to consider 
all m i t i g a t i n g  factors.

There are, of course, numerous grounds upon w h i c h  any 
death penalty statute might  be challenged. It is impossible 
to say w h e t h e r  any of them will u l t i m a t e l y  succeed in light 
of the e v o l u t i o n  of the doctrine of the U n i t e d  States 
Supreme Court on the d eath penalty. Under current decisions 
as I u n d e r s t a n d  them, hox^ever, the bill appears to satisfy 
the requir e m e n t s  of the federal constitution.
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Press coverage cf an execu tion is authorized. AS 12.58.060 
specifies h o w  press c o v erage is to be a l lowed and sets 
limitations on the use of p h o t o g r a p h i c  and r e c o rding 
e quipment during the execution. S u b s e c t i o n  (c) imposes a 
penalty for v i o l a t i o n  of the conditions u n d e r  w h i c h  the 
press m a y  cover an execution.

Proposed AS 12.58.070 sets additi o n a l  lim itations and 
conditions on attend a n c e  of w i t n e s s e s  and the press at an 
execution.

Wh e n  the e x e c u t i o n  is completed, the c o m m i s s i o n e r  of 
corrections is to a f f i r m  c e r tain details of it by re turn of 
a death warrant. AS 12.58.080.

AS 12.58.200 - 12.58.220 g e n e r a l l y  addr ess instances in 
w hich an e x e c u t i o n  m a y  be stayed or postponed. Two 
instances are identified: i n c o m p e t e n c y  of the defendant and 
pregn a n c y  of a female defendant. If either c i rcumst ance 
exists, the c o m m i s s i o n e r  is to n o t i f y  the s entencing  court, 
the p r o s e c u t i n g  attorney, and d efend ant's counsel in 
writing, and e x e c u t i o n  of sentence on the death w a r r a n t  is 
stayed (AS 12.58.200). It is the r e s p o n s i b i l i t y  of the 
sentencing court to conduct p r o c e e d i n g s  to a f f i r m  the 
c ommissioner's d e t e r m i n a t i o n  of c o m p e t e n c y  or p r e g n a n c y  and, 
if it. does, to stay the effect of execution. W h e n  the 
disabili ty ceases to exist, the trial court is to so certify 
to the supreme court, and the latter is to issue another 
death warrant. In the "stay" provision, AS 12.58.210(c) and 
12.58.220(b), there are p rov isions that w o u l d  a l l o w  for 
appeal of the s enten c i n g  court's findings that the defendant 
was not incomp e t e n t  or pregnant.

Bill section 10 concludes w i t h  a sect ion a ddin g pertinent 
d e f i n i t i o n s .

AS 22.07.020(a) defines the j u r i s d i c t i o n  of Alaska's 
intermed iate a p p e llate court, the Court of Appeal.
Normally, appeals in c r i m i n a l  m a t ters  are d i r ected to that 
court. In this bill, I have a u t h o r i z e d  automatic  r e v i e w  by 
the supreme court. The amendment m a d e  in bill section 11 
recogn izes that e x c e p t i o n  to the Court of A p p e a l 1s 
jurisdiction.
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Similarly, AS 22.07.020(b) directs that sentence appeals be 
first filed and considered by the Court of Appeal. The 
amendment m a d e  by bill section 12 r ecogni zes the excep tion 
to the Court of Appeal's j u r i s d i c t i o n  in sentence appeals 
involving imposi t i o n  of the death penalty.

Though the substantive provisions of this A c t  are given an 
effective date of Augus t 15, 1991, by bill section 1 7 , you 
directed inclusi on of a p r o v ision that calls for an advisory 
vote by the s t a t e’s voters at the n e x t  statewide elec tion 
(presumptively the state primary e l e ct ion of August., 1990) 
to determine w h e t n e r  there is public support for the 
proposed imposition of the death penalty. Bill section 13 
authorizes the advisory vote and specifies the adv isory 
question to be submitted.

As m y  December 15, 1988, memo t r ansmittin g the bill draft 
noted, there are several criminal court rules p e r t a i n i n g  to 
sentencing and sentence appeals that c u r r e n t l y " g u i d e  the 
trial courts. The provisions of this bill ope rate 
indepe ndently of sentencing and sentences a p peal practices 
and exi sting court rules. In m y  judgment, court rule change 
provisions are necessary. I have included two --one r e l a t e d  
to the a p p l i c a b i l i t y  of the substantive changes to the 
Criminal Rules, in bill section 1 4 , and one r e l a t e d  to the 
applicabi lity of the substantive changes to the A p p e l l a t e  
Rules, in bill section 1 5 . Note that I have r e f e r r e d  to 
them in the bill title, as r e q u i r e d  b y  article IV, sec. 15, 
Alaska constitution, and Rule 39(e), U n i f o r m  Rules of the 
A laska Legislature.

Finally, bill sections 16 and 17 provid e e f f e ctive dates.
The advisory vote p r o v i sion is given an immed iate effec t i v e  
date; the remai nder of tie bill is to take effect A u gust 15, 
1991.

If this m e m o  or the accompanyi ng bill draft prompts q u e s­
tions, please contact me.

J C :lmb 
L6/146
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the economics of

Crime
and
Punishment

Is the re  a re la t ion sh ip  b e tw een  p u n i s hm en t  a n d  the  n um b e r  
a n d  types of c rimes committed? If so, w h a t  a re  the  available 
alterna tives to p u n is h in g  guilty  offenders? S hou ld  w e  im ­
pose large fines in s tead  of incarceration? Shou ld  w e  have 
public whippings? S hou ld  capital p u n is hm en t  be allowed? 
To estab lish a sy s tem  o f  crime dete rrence, w e  w ou ld  n eed  
to assess carefully th e  va lu e  of d iffe ren t s u p p o s e d  d e te r ­
rents.

O n e  th ing  w e  can  be su re  of. Un iform ly h eavy  p u n ­
ishm en ts  for all c r imes will lead to a la rger n um b e r  o f m a jo r 
c rimes being  com m itted . Let's look a t  th e  reason ing . All d e ­
cisions are  m ad e  on  th e  marg in . If an  act of theft will be 
p un is h ed  by  h an g in g  a n d  an  act of m u rd e r  will be p un is h ed  
by th e  sam e fate, the re  is n o  m arg ina l d e te r ren ce  to m u rde r .  
If a theft of $5 is m e t  w i th  a p u n is hm en t  of 10 yea rs  in jail
1S8

CRIME AND PUNISHMENT 1S9

a n d  a  thef t of $50,000 incu rs th e  sam e  sen tence ,  w h y  n o t 
steal $50,000? W hy  n o t go  fo r broke? The re  is n o  m arg inal 
d e te r ren ce  to p rev en t o n e  f rom  d o in g  so.

A  se r ious  que s t io n  is h ow  o u r  sy s tem  o f  just ice can 
es tab lish  pena lt ie s  th a t a re  a p p ro p r ia te  from a so d a l  po in t 
of view. To es tab lish  the  correc t (marginal) d e te r ren ts ,  we 
m u s t  obse rve  empirica lly  h ow  crim ina ls  r e s p o n d  to ch ang es  
in p un is hm en ts .  Th is  le ad s  u s  to th e  que s t io n  o f h o w  peop le  
dec ide  w h e th e r  to com m it a  "c r im e ."  A  th eo ry  n e e d s  to be  
e s tab lished  as to w h a t  d e te rm in e s  th e  su p p ly  o f  cr im ina l of­
fenses.

A d am  Sm ith  once  said:

The affluence of the rich excites the indignation of the poor, 
who are often both driven by want, and prompted by envy, 
to invade his possessions. It is only under the shelter of the 
civil magistrate that the owner of that valuable property, 
which is acquired by the labour of many years, or perhaps 
by many successive generations, can sleep a single night in 
security. He is at all times surrounded by unknown enemies, 
whom, though he never provokes, he can never appease, and 
from whose injustice he can be protected only by the pow­
erful arm of the civil magistrate continually held up to chas­
tise it. The acquisition of valuable and extensive property, 
therefore, necessaiily requires the establishment of civil gov­
ernment. Where there is property, or at least none that 
exceeds the value of two or three days' labour, civil govern­
ment is not so necessary.1

Sm ith  p o in te d  o u t  th a t  in  a n y  socie ty  w h e r e  o n e  p e r s o n  
h as  substan tia l ly  m o re  p rop e r ty  th a n  ano ther,  robbe r ie s  will 
be  com m it ted . We can  su rm is e  th a t  th e  in d iv id u a ls  w h o  e n ­
gage in  robberies a re  seek ing  income. W s  can  a lso  su rm ise  
that, before acting, a p ro fess iona l crim inal m ig h t  b e  expec ted  
to look a t th e  an t ic ipa ted  re tu rn s  a n d  an t ic ip a ted  cos ts  of 
crim inal activity. T h e se  cou ld  th e n  be  c om pa re d  w i th  th e  n e t  
r e tu rn s  from  leg it imate activities. In  o th e r  w o rd s ,  th o se  en-

’Adam Smith, The Wcolth of Nations, 1776.
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gag ing  in c r im es d o  so  o n  th e  basis o f  a cost/beitefit ana lysis 
in wh ich  the  benefits o u tw e igh  the costs. T he  bene i t s  o f the  
crime o f robbe ry  are  d ea r .  T he  cost w ou ld  include, b u t  no t 
b e  lim ited to, a p p re h en s io n  by the  police, conviction, a nd  
jail. (The criminal's ca lcu la tions a re an a logou s  to th o se  m ad e  
by  a  profess iona l a th le te  w h e n  w e igh ing  th e  cos t o f  possib le 
se r ious  in ju ry  aga in s t th e  benefits to be g a in ed  f rom  part ic ­
ipa ting  in  th e  sport.)

If w e  v iew  th e  su p p ly  o f o ffenses in th is m anner,  w e  
can com e u p  w ith  m e th o d s  by  w h ich  socie ty can low er th e  
ne t expec ted  ra te  o f re tu rn  for com m itt ing  a n y  illegal activity. 
T ha t is, w e  can  figure o u t  h ow  to re du ce  c r ime m o s t  effec­
tively. We h av e  ta lked  abo u t  o n e  par t icu la r a sp ec t— the  size 
o f  penalt ies. We also briefly m en t io n ed  a n o th e r— the  p rob ­
ability o f  de tec t ion  for each  offense. W hen  e i the r  o f th e se  
cos ts of crime goes up, the  su p p ly  o f o ffenses goes down ; 
th a t  is, less c r ime is com m itted .

C an  th is th eo ry  b e  app l ied  to a decision, p ro  o r  con, 
o n  capital pun ishm en t?  Sociologists, psycho logis ts , a n d  
o th e rs  h av e  n um e ro u s  theo rie s  corre la t ing th e  n um b e r  of 
m u rd e r s  com m itted  to v a r ious  psychological, sociological, 
a n d  d em og raph ic  variables. In general, they  have  s t res sed  
social a n d  psychological factors as d e te rm in an t s  o f v io len t 
crime a n d  h ave  the re fo re  felt th a t  capital p u n is hm en t  w ou ld  
hav e  no  d e te r r en t  effect. Economists, on  the  o th e r  h and , 
h av e  s t res sed  a cost-benefit equa tion , w h ich  implies th a t 
capita l p u n is hm en t  w ou ld  d e te r  v io lent crime.

We s ta r t  w i th  a com m od i ty  called the  act of m u rde r .  If 
th e  act of m u rd e r  is like a ny  o th e r  com mod ity , th e  quan t i ty  
" d e m a n d e d "  (by pe rpe tra to rs ,  of course, n o t  victims) will be 
negative ly  re la ted  to th e  re la tive price. But w h a t  is th e  price 
of murder? Igno ring  all th e  sociological, psychological, o r 
psych ic cos ts of murde r,  w e  h av e  to con s id e r  th e  probabili ty  
o f be ing  c augh t and , a f te r  cap ture , the possib le  jail s en tence  
o r  capital p u n i s hm en t  th a t may be called for. But h e re  again, 
w e  h ave  to look a t th e  p robab ili ty  o f  a par t icu la r jail s en tence  
a n d  the p robab ili ty  of go ing  to th e  gas chamber, o r th e  guil-
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lodne, o r  th e  fou r w ind s .  Thus, it w ou ld  d o  little good  to 
observe  the  d iffe rence in  m u rd e r  ra te s  b e tw een  s ta te s  th a t 
h ave  capital p u n i s hm en t  a n d  s ta te s  th a t d o  not. Ins tead , w e  
m u s t  a ssess the  probabili ty  o f a  conv ic ted m u rd e r e r  ?ctually 
be ing  execu ted  in th o se  s ta te s tha t d o  h ave  capita l p u n i s h ­
m en t  a n d  com pa re  th is  probab ili ty  w ith  w h a t  h a p p e n s  in 
s ta te s th a t  do  no t. In  som e  s ta te s  th a t a llow capita l p u n i s h ­
men t, fo r example, th e  p robab ili ty  o f a  conv ic ted  m u rd e re r  
be ing  execu ted  is zero. We find, for example, th a t a cha rge  
of first-degree m u rd e r  is o f ten  c h an g ed  to a  cha rge  o f  sec ­
ond-degree m u rd e r  if the  p en a l ty  for m u rd e r  is execu tion . 
In s ta tes th a t  d o  n o t  a llow  th e  d e a th  penalty, however, first- 
d eg ree  m u rd e r  sen tence s  a re  g iven  m o re  frequen tly . R e­
cently, it h as  b e e n  a rg u ed  th a t  "dea th-qualify ing" ju r ie s—  
th a t is, ju r ies consis t ing  on ly  o f p e r son s  w h o  d o  n o t  o p p o se  
th e  d ea th  p ena l ty— are  m o re  likely to convic t ind iv idua ls  o f 
crimes fo r w h ich  th e  pena l ty  is capita l p u n i s h m e n t .2 Because 
th e se  variables exist am o n g  s ta te s  a llow ing  capita l p u n i s h ­
m en t,  it is n ecessa ry  to look a t the  ac tual n um b e r  o f exe­
cu t ions w i th in  a state, a n d  n o t  th e  laws, in o rd e r  to es tab lish  
w h e th e r  capital p u n i s hm en t  is ac tually  a d e te r r e n t  to  m u r ­
der.

Now, im m ed ia te ly  critics o f  such  cost/benefit ana lys is  
p o in t  to th e  "fac t"  th a t the  mu rde re r ,  e i th e r  in  a m o m en t  o f 
u n re a so n ed  p as s ion  o r  w h e n  con f ron ted  w i th  an  unan t ic i ­
p a te d  s i tua t ion  (for example, d u r in g  a n  a rm ed  robbery), 
d o e s  no t i.ake in to  accoun t th e  expec ted  probabili ty  o f go ing  
to th e  gas chamber. T h a t  is to say, m u rd e re r s  are  n o t  ac ting  
ra tionally  w h en  th ey  murde r .  Is th is a valid critic ism o f th e  
econom ic m ode l o f the  d em an d  for murder?  It is no t . If th e  
mode l p red ic ts  poorly, th e n  e i th e r  th e  a s sum p t io n s  o r  the  
mode l m u s t  b e  changed .  Indeed , if o n e  co n te n d s  th a t  the 
expec ted  "p r ic e "  o f com m itt ing  a m u rd e r  h a s  n o  effect on  
th e  quan t i ty  of m u rde rs ,  o n e  is implicitly n eg a t ing  th e  law

’See, for example, (he discussion of Lockhart v. McCrce in "Death Penalty: 
A Barrier Falls," Newsweek, May 19, 1986.
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o f  d em an d  or s ta t in g  th^ t th e  p rice elasticity of th e  d em an d  
fo r m u rd e r  is ze ro . O n e  is a lso con fu s ing  th e  a v e rag e  m u r ­
d e r e r  w ith  th e  m a rg in a l m u rde re r .  All po ten t ia l m u rd e re r s  
d o  n o t  h av e  to b e  aw are  of o r  reac t to the c h an g e  in the 
expec ted  ' \  ,.ce" o f com m itt ing  a m u rd e r  fo r th e  th eo ry  to 
b e  useful. If a suffic ien t n um b e r  o f m arg ina l m u rd e re r s  act 
as if they  w e re  r e sp o n d in g  to the  h ighe r  expec ted  "p r ic e "  o f 
m u rde r ing ,  th e n  th e  d em an d  cu rv e  for m u rd e r s  by  p e rp e ­
tra to rs  will be d ow n w a rd  slop ing .

A  few  econom is ts  h av e  ac tually  w o rked  th ro u g h  eco ­
n om ic  m ode ls  o f th e  d em a n d  fo r m u rd e r  a n d  o th e r  crimes. 
O n e  of th e  first statistical s tu d ie s  o f s ignificance is th a t by  
Isaac  Erlich, p ub l i sh ed  in  1975.3 O n e  o f the  var iab les h e  in ­
c lu d ed  was th e  objective cond it iona l risk of b e ing  execu ted  
if c augh t a n d  conv ic ted  o f m u rde r .  Tw o  elasticities g iv en  in 
o n e  s tu d y  w e re  -0.06 a n d  -0.065. While th e se  elasticities 
a re  relatively small, th e y  a re  n o t  zero. The  implication  of 
th e se  elasticities, g iv en  th e  n um b e r  of m u rd e r s  a n d  execu ­
t ion s  in the  p e r io d  cove red  by th e  s tu d y  (1935-1969), w as

on  average, in 7 o r  8  t a y e b  m u rde rs ."*  j  
H i e  d e te r ren t  effect of capital p u n i s hm en t  o n  th e  crime 

of m u rd e r  w as m o re  recen tly  a lso  ana lyzed  by  S te ph en  Lay- 
son, an  e conom is t a t  th e  Univers i ty  o f N o r th  Caro lina a tJ . • ' - • J
G reensbo ro . H is f in d ing s  a re  e y e n .m o re  suggestive. ri-- - - 
cpnplud^^,rfa£;'" — ii

murder-V/ould le ad  to  250 few e r  m u rd e r s  p e r  y ea r  b e in g  J
■*—  -   *•••• "

3Isaac Erlich,"The Deterrent Effect of Capital Punishment: A Question of 
Life and Death," The American Economic Review, Vol. 65, no. 3 (June 1975). 
‘Ibid., p. 414.
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com m itted  a n d  th a t a 1-percent increase  in m u rd e r  convjg-.:v 
t iohs w ou ld  d e te r  abou t 105 m u r d e r s / * *

As riug{if b e ' e x p e c te d r iK e s e  f ind ings a re  h igh ly  con ­
troversial a n d  h ave  led to a d eb a te  th a t still g oe s  on. Critics 
h av e  s tressed, fo r example, the te n u o u s  statistical bas is of 
Erlich's f in d in g s .6 While th e  a rg um en t  o v e r  capital p u n i s h ­
m en t  con t inues, th e  ev id ence  th a t  crime ra tes in  gene ra l a p ­
pea r  to v a ry  inverse ly  w i th  es t im a te s  o f penalties, p robab il­
ities o f conviction, a n d  legal o ppo r tu n i t ie s  h a s  received 
subs tan tia l s u p p o r t .7 Curren t ly ,  th e  a r re s t  ra te  for m u rd e re rs  
is 75 percen t; on ly  38 p e rc en t  o f all m u rd e r s  re su lt in a con ­
viction, a n d  1 p e rc en t  o f m u rd e r s  re su l t  in  a n  execution. It 
is p e rh a p s  n o t  too h a rd  to  u n d e r s ta n d  w h y  75 p e rc en t of 
Americans n ow  favor th e  d e a th  penalty.

O n e  final note. In  th e  case o f capital p un is hm en t ,  the  
execu tion m u s t  be th o ug h t  to  fall o n  th e  guilty  parties, ra th e r  
th an  ra nd om ly  app l ied . H is to ry  tells u s  th a t u n d e r  th e  em ­
pero rs  in China, execu tions  w e re  frequen t. However, th e  em ­
p e ro rs  w e re  no t  a lways so  d i l igen t a b o u t  execu ting  th e  r igh t 
person . Th is  sy s tem  of " p u n i s h m e n t "  d o e s  little g oo d  for 
society in te rm s  o f  com ba ting  crime, n o t  to m en t io n  th e  loss 
su ffe red  b y  th e  in noc en t vic tim  a n d  h is  o r  h e r  family d u e  to 
p e rv e r ted  justice.

SUM M ARY
O n e  can ana lyze  crim inal ac ts  a s  econom ic  activities. The  
potentia l c r im inal m akes  a n  econom ic dec is ion  in w h ich  he

Stephen K. Layson, "Homicide and Sentence: A Reexamination of the 
United States Time-series Evidence," Southern Economic Journal, vol. 52 (July 
1985), pp. 68-89. For an evaluation of Layson's conclusions, see Ernest Van 
Den Haag, "Death and Deterrence," National Review, (March 14, 1986), p.
16.
‘Peter Parsell and John R. Taylor, "The Deterrent Effect of Capital Punish­
ment: Another View," The American Economic Review, vol. 67, no. 3 (June 
1977), pp. 445-451.
7Gary Becker and William Landes, editors, Essays in the Economics of Crime 
and Punishment (Columbia University Press: New York, 1974).
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o r  sh e  d o e s  a cost/benefit ana lys is  o f  c r im ina l activit ies ver ­
su s  legal con sequences .  A  k ey  se t  o f  var iab les in su ch  a n  
ana lys is  invo lves th e  cos ts  of crim inal activity, w h ich  inc lude 
th e  costs o f g e t t ing  caugh t,  b e ing  sen tenced ,  a n d  su ffe r ing  
p un is hm en t .  In m o s t  m a jo r  cities, th e  probabili t ies o f be ing  
caugh t, sen tenced ,  g o ing  to trial, a n d  se rv in g  time a re  very  
low. Hence, w h e n  th ey  a re  mu lt ip l ied  to g e th e r  a n d  th e  p r o d ­
uct is m u lt ip l ied  t im es the  po ten t ia l  p un is hm en t ,  th e  ex-- 
p ec ted  cos t is ex t rem ely  small. T h e  po ten t ia l  crim inal's cost/ 
benefi t ana lys is  th e re fo re  o f ten  implic it ly  s h ow s  th a t  crime 
do e s  in d e ed  pay. In  o rd e r  to r e d u c e  cr im ina l activities, in ­
c lud ing  murde r,  a n  econom is t w o u ld  a rgu e  th a t th e  price 
p a id  by  th e  crim inal m u s t  be  increased .

D I S C U S S I O N  Q U E S T I O N S

1. T h e  ana lys is  ju s t  p re s en ted  m ak es  th e  a s sum p t io n  
th a t  c rim inals ac t rationally. D oes  th e  fact th a t  th ey  
d o  n o t  necessa r i ly  d o  so  n eg a te  o u r  analysis?

2. In m an y  cases, m u rd e r  is com m it te d  am o n g  p eop le  
w h o  k n ow  each  other. Does th is  m ean  th a t ra is ing 
th e  price th e  m u rd e r e r  h a s  to p ay  will n o t  affect the 
q u an t i ty  of m u rd e r  d em an d e d  by  perpe tra to rs?
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(} tni'cd in Cob* v Sink1, Ct App Op 
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Nn .t/l ilili M.» VI '.'Mi, I./*. I1 '.*•! •*.*»/
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I ‘iiiiv li-llin i ii f  ncees'iniy when |n In 
eipnl in undercover tigenl. Cnnvir 
tnin of ii prnfcKunnui hunting rnull' fur 
fmolio>; vinlnflnti'l in nil nttrrwuiry when 
I he principal wan an undercover ogent for 
tin* government wiih nfliriim l, I hi* Almka 
rnurl of npiMsdn Mated lli.-it tin* dt-feiou* of 
entrapment under AS 11.81.4.riO provider

III! lllll Iplllll* I I'lMI-lf V l"l nil V g* Vllllllll III
iivi-oi .H loo|* V.hI' ii v AI.o-kn.i t App 
Op No 711 th in  No A IT.SI|. 71" | ' 7.1 
781 f I *1871 

Quoted in Hot; v. Stall*. Sup. Cl Op 
No 27/1 i Sit.* Ni. f.V/lk. f.7H I* 2d 386 
•lt*H|*.

C h a p t e r  31 . A t t e m p t  a n d  S o l i c i t a t i o n .

Section 
100. Attempt

Sec. 11.31.100. A tte m p t-  (a) A person is g u il ly  o f an a tte m p t to 
com m it a c rim e if. w ith  in ten t to com m it a crim e, llo - person rngngrH 
in  conduct w h ich  constitu tes a substan tia l step tow ard the  commission 
o f th a t crim e.

(b) In  a prosecution under th is  section, i t  is not a defense th a t i t  was 
fa c tu a lly  o r lega lly  im possible to com m it the  crim e w h ich  was I he 
object o f tbc  a ttem pt i f  the  conduct engaged in  by the de fendant would 
be a crim e bad the  c ircum stances been as the defendant believed them 
to  be.

(c) In  n prosecution under th is  section, it  is  an a ff irm a tiv e  defense 
th a t the defendant, under c ircum stances nm nifestinp  a vo lu n ta ry  and 
complete renunc ia tion  o f the defendant's c r im in a l in te n t, prevented 
the commission o f  the  attem pted crime.

(d) A n  a tte m p t is
(1) an unclassified fe lony i f  the  crim e attem pted is m u rde r in  the 

firs t degree;
(2) a class A  fe lony i f  the crim e attem pted is an unclassified felony 

o th e r than m u rde r a the f irs t  degree;
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(.’I) a class i t  M a n y  it the d im e  attem pt.-d is a class A f i ’lnny;
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(5 . a elass A ttiisdein.-an.a .1 l l o . . I .me a I fern pled is a i la -- I ’ b-buiy 
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m axim um  peril d pri-scribed a p il l ic  h l i irn l I'm the me I a ilie .l 11 line, 
nr n lin e  nf t ot itinre Ilia n  ba ll llie  a im .un i ol tie- n ia x ilii.u u  lue- 
prescribed as pun ish inent for llu - unclassified crim e , o r bo lb II the 
crim e iille m p le .l is punishable by an m il. !> i m m .ile  or life  I n  in, tin  
n lle m p l is a cliiss A felnnv. Hi 2 c b  I f  if! S I. A 1078; mu > I ch Hi'.; S I,A  
I OHO, am * III eh 15 SI .A loo;., I eh V I V IA  I 'n o ti
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pfpjvnl paragraph Ml, mlesignuk'd for graph >2) 
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NOTFS TO DKCISIONS

Applicability o f this HKfinn. - Since 
under Alaska law. d«*iiver>’ nf o*caiiu* i* 
expressly defined to include nn nltempted 
deliver)', the more specific statute controls 
and this section, the general attempt stat­
ute, is therefore not applicable to deliver) 
of cocaine. Stuart v. Sink*. Ct App Op. 
Nn. -ini (File Nn. A*2701. 698 IV.M 1218 
< IJIHfiK

Failure to inrludc "substantial step" 
language in indictment 'or attempted 
murder was a defect only as to form, 
-where the indictment included n concise 
description of defendant's m i ions lli.it 
coiixlituteil the iifivnsv, unhiding the 
proper Inngung*.* regarding; Ins state of 
mind. L 'irr  i> v. Stale, Ct. App Op No. 
813 (File No. A-20331, P.2d (1988).

Attempted kidnapping was class A 
felony under this section before 1982 
amendment. — Under the law ns it ex­
isted before the 1982 amendment to this 
pcction became effective, attempted kid 
napping was unquestionably a class A fel- 
onv. (lalbinilh v. State. Cl. App. Op. No. 
437 (File No A-197*. f.93 P.2d 880119*3*.

Attempted first-degree sexual as* 
snult. — At the very least, a defendant 
must have formed a specific intent to en­
gage in sexual penetration in order to he

tonvuii-d of attempted fir*-! degree o ohil 
itsi.Hill. Itadetl v State, Ct App Mp No 
283 (File No. G832*, fdi7 I’ 2d 1273 * 198*1) 

Offense of attempted second-degree 
murder was an impossibility. Hunt v 
Stair. Ct. App. Op No. 31s I Kilt* No 
7111*. 678 I*2d Ilf.  il!»Kli 

Applicability o f partial affirmative 
defenses. A |mimui rliargid with a I 
tempted kidnapping is not entitled to as­
sert a partial defense when the intended 
victim "I the crime i* voluntarily released 
iinhormed: under lit"  plain languagr of 
AS II  11 .;l«H»r#|>. tin- partial alfnnialive 
ilefeitM* applies only iri n pro*-e«nlion lor 
kiilnapfnng. I.arnhv v. Stale. Ct App Op 
No. r.r.r. iFile N« A r»:i»». 7It) I ' 2d 427 
11983*.

Fvidence was sufficient to support 
conviction. -- See McCnrlo v State. Ct. 
App. tip. No. 33f» tFile N<* 7112*. t»77 l*.2d 
1268 1198-1*.

Conviction reversed liccnuso o f in­
sufficient evidence. — See drawer v. 
Stale. Ct App. Op. No •*36 ‘ Fde N'»* 
A *716*. I* 2d <1986*.

Conviction and sentence upheld.
See Andrejko v State, Ct App t*p No 
414 • File No A-205*. 69.'* I’ 2d 246 0983* 

Convictions reversed hecnuse of »*r-
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rmieitUM Jury innlruetiun. Cnnvir lionn fur nUrmpted sexual n*Kiul( m flu* fir*t r«n*l ki*ln;«p|)in»* vm re r* v« r*•-*!lnrnijM; o f mi erroneous jury instnMion >n sexual assault in On* first oenne con- riming riinsent llu- remit stand ml is whether Hi* di fimliint rnltfesdy disre carded llu* »ir*'rn*s lack of consent Eveler v. Sl.Y.e, t’i App Op No. .187 tFih- No. 77.1G». I»HI 1*2.1 ITJ IIPHli Scntenrr upheld. - Travelstiml v .Stall*. Slip Ct Op No. 107 I Kilo No A Mil. 1*89 I' 2i! -I'.11 il'lSli.Slmnkii v Stall*, f t  App Op No 7:12 il'i!.* Nil A 7:t'l I* 2.1 1:110 1 1'irtViSentence* for attempted first degree murder upheld. - Sit Sl.im-I \ Stair, t’l App Op. No. -I.**I 1 Kilo No A 7s». C>*I7 I* 2d lono 11‘iHr.i Conviction of attempted first-degree sexual iisiniill affirmed. (*«oivm Ii«>ii of otli'iuptrd m-siiul assault on the fir."! degree under AS ll.tl -till as it pmJ lie- foil* llo* 1 flK.'l amendment mid this miIioii whji affirmed Sexual charge* Iniscd on non-conmrnsunl genital intercourse do not rei|iurc ppHif of 11 specific **"xual intent; and plain error was not established tnouph the prosecutor's expressions w.ach inigh. have been con*trtnd as a personal

opinion ut the gudl of tl *- d* lend-nit or no 
argument relatmp to a defendant’* need 
for treatment win- improper and urun 
viti**l I •nil* v Slate, ft App Op No .Wt 
1 Sili* No A 217», 712 I* 2d :iMf»Sentrnrr under former AS 
I l.tl.f lOdn and t lii«* section held ex- revive. S»i* Ilolhou»e v. State, t’t App tip No M211 il'- No 7l-t.",i, t># I' 2*1 
1 IM» ll'IMr.Applied 111 I'atlerson v Slate, ft App 
Op No (ISI 1 Pile No A 97s*. I'2d •I9h7*
( iled 10 Itell v Kf.itr. fl App Op No 2MW 11 Nn *»Hl*| 1. i»M I* 2.1 K“» 1 |9H.*li. 
Itmw.r v Stale, t't App Op No -|S| 
il’de No TKIfii. r.fil I* 2d 2‘.8li|9M|i, Hart 
v Stale, t't App Op Nil IK2 I Kile No 
A 2!».r.' 702 I* 2d fi'.| 1 Hir 'd, t hief v 
Slate, t’l App tip. Nn filM ip’ile No 
A PM i. 7IH I*2d 17'* ip.txiii, Hasting* s 
State, ft App Op No 71 It* iSile No 
A tW2». I* 2d tl!W7». dame* v 
Stale, ft App Op Nn 7’l.*l I Kile No 
A II.Mi. 7.n I'M  1.1 It i|*IH7.;Sti vmih v 
Slate, ft App. tip No 77-'l dm' No 
A*I.'l27i. I'.2d ilP8.se dmniv
Slate, fl. App Op No. Hit d :li* No A-21I8I. I’2d UflHMi.

See. 11.31.110. S o lic ita t io n .

NOTES TO DECISIONS
Cited in Momoe v. State. Ct. App. Op No. 7118 (Kile No. A-I992I, 752 I* 2d 1017

'.IC&o.

See. 11.31.150. S u b s ta n tiv e  c r im e s  in v o lv in g  a tte m p t o r  s o lic i­
ta t io n .

NOTES TO DECISIONS
Cited in Stuart v. State, Ct. A, p. Op.No. -1G4 1 File No. A-2761. «9H !\2d I'.MH (19851.
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Ku-n though the re  IM rwi i|U«Ntioli th  it 
the  cnrne o f a ttem p t m ju irv*  n *p*rific 
in frn l. il NM*m« n juu lly  ln*ynnd dispute 
thu l a  charge o f a ttem p t to commit .» 
specific crim e clearly advises the defen­
dan t of the offense w ith which he is 
charged. S ta te  v. Thomas, Sup. Ct. Op. No. 
! 0771 F ile No. 2231 ►. 525 P.2d 1092 < 197-1b 

In d ic tm en t c h a rg in g  u t t im p t r d  r a p e  
and  c itin g  on ly  th e  r a p e  s ta tu te  held  
su ffic ien t. — S»*e S ta te  v Thomas. Sup. 
Ct. Op No. 1077 • Kile No. 22341.525 P.2d 
)092(19~4t.

D e fen d an t m ny b e  fo u nd  gu ilty  
th ough  a ttem p t n o t e x p re s s ly  ch a rg ed . 
— Ju ry  could find defendant gu ilty  of the 
a ttem p t to commit th* . rime of po-wesing 
narcotic drugs d« i|u« th e  fact th a t the  
a ttem pt was not npu-M ly charged. 
Simpson v. United S tales, lit A laska 635, 
195 K.2d 721 (9th C ir. 19;i2».

S u b s ta n t ia l e v id e n c e  o f  a ttem p t. — 
In a prosecution for possession of narcotic 
drugs, although th e re  w as no .substantial 
evidence th a t defendant committed the 
crime charged in th e  information, there 
was substan tial evidence th a t she 
attempted to commit th e  crim e charged. 
Simpson v. United S ta tes. 13 A laska 535. 
195 F.2d 721 19th Cir. 1952k 

Sam e o ffen se  fo r  s e n te n c in g  
pu rpo ses . —  A ssault w ith  in ten t to nth 
and a ttem pted robbery constitu ted the 
%ame ofTensc" fur sentencing purposes. 
Brookins v. S ta te . Sup. Ct. Op. No. 1936 
•File No. J972». 600 P.2d 12 t 1979) 

S en te n c e  up h e ld . —  See Bowie v.

Slat.-, Sup. U’l Op No 7(110 File No. 1122b 
•191 I* 2d M»0 0972); Spearm an v Stale, 
Sup Ct o,, No 12101File No 252*0,513 
P.2d 202 * 1975); llraham  v. S tate. Sup U'l 
Op No 15221File No 255K( 571 I* 2d 1.31 
(1977b ceit. den ied .436 U S 910. 98 S Ct 
2216. 56 L  Ed. 2d 410 »197rt. Johnson v. 
S tate. Sup. Cl. Op. No. 1656 »File No 
3121), 5H(J P  2d 700 <1976.; Ferguson v 
State, Sup. Ct. Op. No 1791 'F ile No. 
3890b 59(1 P.2d 13 11979'; Morris v Slate, 
Sup Ct Op No. 1830»File No. 4132). 592 
l\2d 1244 (I979» Har.ui v. State. Sup Ct 
Op N«i 2217 * File No. 19 I D, 619 P 2d 722 
*1980).

S en te n ce  held  excessiv e . - Sec 
Hon-'-n v Sian-. *’l. App. Op No 2|H«File 
No. 6995). 637 P 2d 862 • I9KH.

A pp lied  in Nicholson v. S tate, Cl App. 
Op No 19.11 File No. 6192b656 l'2d 121 HI 
11982)

S tilted  in S ta le  v. Silas, Sup Ct Op No. 
1851 • File No 4237b 595 I* 2d 651 11979); 
Coleman v. Slate. Sup. Ct. Op. No 2199 
I File No 1416bf»2l P. 2d 66911980); Ramil 
v. Stale, Sup. Ct. Op No. 2217 I File No. 
491 l b 619 P.2d 7221. >S(H;Clark v. State. 
C t App. Op. No. 96 iF ile  No. 5658b 645 
P.2d 123611982); Tn/.ruk v. S tate. Ct. App. 
Op No 1951 File No. 6951). 655 P.2d 788
1 1982)

C ited  in Mundicv v. S tate. Sup. Ct. Op. 
No 2155 -File Nos. 3946. 4935b 615 P.2d 
627 il980»; W alker v. Stale, C t App Op. 
No 231 i File No. 6304 b 662 P.2d 948
11983).

See. 11.31.110. So lic ita tion , (a) A  person commits the crime of 
solicitation if, w ith  intent to cause another to engage in conduct 
constituting a crime, the person solicits the other to engage in that 
conduct.

lb) In a prosecution under I his section,

(1) it is not a defense

(A) that the defendant belongs to a class of persons who by definition 
are legally incapable in an individual capacity of committing the crime 
that is the object of the solicitation: or

(B) that n person whom the defendant solicits could not be guilty of 
the crime that is the object of the solicitation;

(2i it is an affirmative defense that the defendant, under circum­
stances manifesting a voluntary and complete renunciation of the 
defendant's criminal intent, after soliciting another person to engage 
in conduct constituting a crime, prevented the commission of the crime.

(c) Solicitation is a

10

*

#

H i  d im s A  felony il the crim e soliciied i» tin u m h i- '. lf i i’il lelony; 

<2» clnss Ii felony if  tin.1 crim e Miliriltsl is ti i A  felony;

(3) class C felony i f  th e  crim e solicited is a d a  -  It fe lom ;

I*) • class A  m isdem eanor i f  the crime solicited e- a d a s - ' '  felony. 
<5i class B  m isdemeanor i f  the crime solicit. d t ;t d • \ m d n **  It

m isdemeanor.
id i I f  the crim e solicited is an undo  - -ified  n  true d t-cr lbed  iit a stale 

law  w h ich  is not part o f th is tit le  and no provision foi pnn .-lim ent ol 
a solicitation to commit the  crime r- specified, the je in i-h tiirrit for the 

solicitation is im prisonm ent for a tern, o f noi mere than ha lf th. m ax i­
mum period prescribed as pun ishm ent for the um lassilied crime, or a 
fine o f not more than h a lf  the m axim um  line prescribed a s  punishment 
for the unclassified crim e, or both I f ‘ he crime -o l 'e ii. d i- punishable 

by an indeterm inate or life  term , llie  solicitation m a d a - -  A  felony 
IS 2 ch llili S L A  197,S; am  5 2 ch 1112 S I .A  1080 am 5 I I  d i  17 S I .A  

1982i

t ’r ix s  rt'ferrnccMf. For h'gi*l.iti\< 'irui.i- ifiitl fil- r.\ • mu»*hr hi an \
pur|M>-r o f ch 45, SLA 19*2, » l.v li <!« go-e or halt ...pping .m -ill* u tm ii •« •*•I •
•15, SI.A 1982. in tin* T rrnporaiy and  Sp«*- I.fgi-I.ni\* h i« to r\ rep o rts . For a 
d a l Acts; for Ivgal accountability b,im -«I op o-pur* on fh.*p*ir !»»«!. SI.A |9 m) « ||CS
the conduct of ano ther and complicity.-* i* CsSH 511*. |9*o <. • ii#» J.Mrn.il
AS 11 16.110. Suppb'nwnl. U. M.»> 1'i . 19wU.or 19*0

E ffec t o f  am en dm en ts  Hit* I9MI Hmi-c J uu»n.il s;,ipp!* no nl N > 7*b M.i\ 
amendm ent added subjection *d). 2*. pw n

The 1982 amendment. MibMitutrd "nn

NO TES TO  DECISIONS

F o rm e r law  c o n s tru e d . —  See SeeH rnhum v wr: i .• Sup Ct t)j» N‘.» 1522
McConkev \ S tale. Sup Ct. Op. No 855 File No. '255*- . 571 l '2 l  6.IJ • 1977b *v»i
tF ile No' 1464b 504 I* 2d 821 «1972'; denied. 136 C S 9pi. !'** S < I 2216. 56 \r
Cnsscll v. Stale, Ct. A^p Op. No 91 -File K«l 2d 410 197- . J* u l« d  uivlei foim u
Nn. 51381. 645 I* 2d 219 »I9S2*. decided AS I t  |i»(»7(l and 11 15
under former AS 11.10.070 C ited  in IlmM-r \ Stale. ( I App Op

One c o n tra c t in g  w ith  a n o th e r  to  kill No. 7.1 'File N 622 < 611 1'2*1 12ol
n  th ird  p e rso n  w as  g u il ty  o f  a ttem p te d  1082*. I’ S. v *9.ite Ci App Op No !!'l
first-degree m u rd e r, no t so lic i ta t io n . — 'File No 6>7n , ».:,5 | ' 2d |:r,'i |*H2-

Sec . 11.31.M 0 . M u ltip le* c o n v ic t io n s  b a rred . 'a* It is not a 
defense to a prosecution under A S  11.31. HID or A S  11.31.1 I d  that tin* 

crime that is the object o f  the attem pt or solicitation was actua lly  
com mitted pursuant to th e  attem pt or solicitation.

tin A  person m ay not be convicted o f more than one crime defined by 
A S  11.31.100 or A S  11.31.110 for conduct de-agned Jo commit or 
cu lm inate in commission o f the same crime.

fc) A  person m ay not be convicted on the hsisi** of the same course of 

conduct o f both i l l  a crim e delined by A S  11 31 100 or A S  11.31.1 ID; 
and <2) the crime that is the object ol tin* attem pt or solicitation

JHJI 1 1 1  ’ 1)̂ Wg 'i Tfi "■
S I 1.31.MO ('IMMP.'AI I.ANV « I I'll. MO

II



H cvh o rV  notcN. S iiIim cI imii m-» Wiis M|(cuUii iiiitl SmcmI S«Tviu*»" ill tile fiM
• iiu liil .ib Hi K. immU red hi ll»vj v.lwn anil la st M'nli'nct'* in *ul>secliun tbi nml
llu* oriein.il ii*t iv m u u l'tn d  AS 'VMrniiion.s" for "!*••;»Ith niiil social m t  
I'J 17 ir.5 \ t « i n  tin* mil«mIii« lory l.ni);n.i};«*«»!'«ub

M flrrt u f  n iiir iiiln ti’iits. 'llie |; i.h | m  tiiin lial.
.iiiieiiill.ient bubbtitutnJ "(’nireclioiL*** lur

St 12.17.035 Ai.aska S tatutks § 12.47.070
It

S ec . 12.47.055. T r e a tm e n t  fo r  o il ie r  d iT en c lu n ls  n o t lim ited .
No th in g  in A S  12.47,050 lim its the diseretion o f th e  court to recom­
mend, or o f the D epartm ent o f Corrections to provide, psyc liia ti'icaily  
indicated trea tm en t for a defendant tvho is not adjudged g u ilty  but 
m en ta lly  ill. (S 22 ch 113 S L A  l ‘J82, am  L’ .O. No. 55. S 5 (1984)1

IIl(t>visitr •* milt**. l-.n.uiiil ti> AS .iim*iitli)a*lit Mibsliluictl t'o rro flum s" for 
112-47 IKiOu*!. Itcnuinbfrt-il in 11162 'Ilr.ilth anil St*oinl Scrvim*."

E ff ii 't o f  iimcndm iM tls. -  Thu 11)81

S ee . 12.47.0<>0. P os t c n n v ie t in n  d e te rm in u lio n  n f  m en ta l 
illness , la I In  a prosecution fo ra  crime when the n llirm a tivc  defense 

o f  in san ity  is not raised and when  evidence o f m ental disease or defect 

o f the defendant is not adm itted  at tria l under A S  12.47.020, and the 
defendant is convicted o f a crime, the defendant, the prosecuting a ttor­
ney, or the court on its own motion m ay raise the issue o f  w he ther  the 
defendant is g u ilty  bu t m en ta lly  ill. A  hearing must he held  on this 
issue a t or before the sentencing hearing. A t  the hearing the court shall 

determ ine w he ther  the defendant has been shown to be g u ilty  but 
m en ta lly  ill b y  a preponderance o f  the evidence presented a t the N jj
bearing  and any evidence re levan t to the issue tha t was presented at 
trial.

(b) I f  the court linds th a t a defendant is gu ilty  but m en ta lly  ill, it 
shall sentence the defendant as provided by law  and shall en ter the 
finding o f g u ilty  hut m en ta lly  ill as part o f the judgm ent.

id  A  defendant determ ined to be g u ilty  but m en ta lly  ill under this 
section is subject to the provisions o f A S  12.47.050.

(dl In  this section, "g u i lty  but m en ta lly  i l l "  has the m eaning g iven  
in A S  12.47.030. (S 22 ch 148 S L A  1982)

S ee . 12.47.070. P s y c h ia tr ic  e xa m in a t io n , la) I f  a defendan t has p ^
filed a notice o f in ten tion  to rely on the a ffirm a tive  defense o f in san ity  
under A S  12.47.010 or has filed notice under A S  12.47.020(a), or there 
is reason to doubt the defendant's  fitness to proceed, or there is reason 
to b e lieve  th a t n m enta l disease or defect o f the defendant w ill 
otherw ise become an issue in the case, the court shall appoint a t least 
two qua lified  psych iatrists or two forensic psychologists certified b y  the 
Am erican  Board o f Forensic Psychology to exam ine und report upon 
the m enta l condition o f  th e  defendant. I f  the court appoints psych ia ­
trists, l he psych iatrists m ay select psychologists to provide assistance.
I f  the defendan t lias filed notice under A S  12.47 090(a), the report shall 

consider w hether the defendant can still he com m itted undec A S

lit)

§ 12.47.0711 Code of Ciiiminai. Pbocehuhk § 12.47.070

12.47.090(c). Th u  court m ay  order the  defendant to he com m itted to a 

secure fa c ility  for the purpose o f the exam ination  for not more than GO 
days or such longer period as the court determ ines to lie necessary for 
the purpose and m a y  d irect th a t a qua lified  psych ia tris t retained by the 

defendant lie perm itted  to w itness and partic ipate in the  exam ination .

(b) In  an exam ination  under (a) o f  th is section, a n y  method m ay he 
employed w h ich  is accepted b y  llie  medical profession for the exam ina ­
tion  o f those u llcged to he su ffering  from m enta l disease or defect.

(c) T h e  report o f  an exam ination  under (a) o f  th is section shall

include the  follow ing:
(1) a description o f  the na tu re  o f  th e  exam ination ;
(21 a d iagnosis o f  the m enta l condition o f the defendant;
(3) i f  the  de fendan t sufTers from a m enta l disease or defect, an  op in ­

ion as to the  defendan t's  capacity to understand the proceedings 

against the defendant and to assist in  the defendant’s defense;
(4) i f  a notice o f  in ten tion  to re ly  on the a ffirm a tive  defense o f insan ­

ity  under A S  12.47.010(b) has been filed , un opin ion as to the exten t, 
i f  any, to w h ich  the capacity o f the defendant to appreciate the nature 

and q u a lity  o f the defendan t’s conduu was im paired at the tim e o f the

crim e charged; and
(5) i f  notice has been filed under A S  12.47.020(a), an opinion as to 

the capacity o f  the  defendant to have a cu lpable m enta l sta te w h ich  is

an  e lem en t o f  the crim e charged.
(d) I f  th e  exam ination  under (o) of th is section cannot he conducted 

by reason o f  the unw illin gness  o f the defendant to partic ipate in il ,  the 
report sna il sn s ta te  and sha ll include, i f  possible, an  opinion us to 
w hether th e  unw illingness o f  the defendant was the result o f m enta l

disease or defect.
(el T h e  report o f  the  exam ina tion  under (a) u f th is section shall be 

filed w ith  th e  clerk o f  the court, who shall cause copies to he delivered 
to the prosecuting a ttorney und to counsel Tor the defendant. (S 22 ch 

143 S L A  19821

N O TES TO DECISIONS

E d ito r's  n o te s . —  The cases anno tated  
under Notes to Decisions were decided 
under former AS 12.45.087.

T hu  con v ic tio n  o f  n p e rso n  w h o  is 
in c om pe ten t to  s ta n d  t r ia l v io la te s  d u e  
p ro c e ss  of law. Schudc v. Stale, Sup. Ct. 
Op. No. 312 (File No. 10201,512 P.2d 307 
(13731.

O ne n f th e  p r im a ry  rc u so n s  fo r 
req u ir in g  th a t  a  d e f e n d a n t h e  c om ­
p e ten t lie fo re  s ta n d in g  tr ia l is la 
safegoard llie accuracy o f th e  gu ilt finding 
process. Sclmde v. Stale, Sup. (-1. Op. No. 
312 (File Nu. 10201. 512 l'.2d 307 113731.

T h e  d e fe n d a n t m u s t h a v e  som e m in i­
m um  ab ility  to provide his counsel w ith 
information necessary o r relevan t to  h is 
defense. He m ust alsu he ublc to 
understand th e  n a tu re  o f th e  proceedings 
sufficiently to partic ipa te  in  certain  deci­
sions ubout th e  conduct o f th e  defense. 
Sehude v. S tale. Sup. Ct. Op No. 312 (File 
No. 16201. 512 I’.2d 307 113731.

Some stra teg ic  choices m ust lie the  prod­
uct o f meaningful cniiuminieiilion between 
th e  defendant und his counsel. Schudc v. 
S tatu.Sup. Cl. Op Nu. *112 (File No. 16201, 
512 l'.2il 307 113731.

li t



5 12.47.080 Ai.aska Statistic Ii 12.47.000
H ilt Ihi.M doc*  n o t m cnn th n t n d rfrn *  

(Innt mii'it |hihni'mn im y ilt'grM* o f  
Icgnl noph in tlc iition  n r  int«*IV«r< iunl 
prowrx.i. Hchmlc v. Slnli*. Sup ('t. Op Nn 
912 <Kilt* Nn 1520). 512 F.2d ?MI7 • I'lV.li 

Nuin troun persons nrc su lijfc ln l tn crim ­
inal prosecution, and properly pii, even 
though they a re  o f relatively low in te lli­
gence or a rc  Buttering from some signifi­
cant emotional o r physical impairment. 
Schnde v. S tate, Sup. C t. Op. No. 912 • File 
No. 16201. 512 P.2d 907 0  9731.

N ot e v e ry  em o tio n a l f law  r e n d e rs  
on e  in c om p e ten t to  s ta n d  tr ia l. Schnde 
v. S tate, Sup. Ct. Op. No. 912 'F ile No. 
16201, 512 P.24 907 (1973*.

The presence of some degree o f mental 
illness is not an invariab le barr ie r to pros­
ecution. There m ay be an impaired 
functioning o f some aspects of the defen­
d a n ts  personality and  y et he may still he 
m inim ally nhle to aid in his defense and to 
understand  the n a tu re  of the  proceedings 
aga in s t him. Schnde v. State, Sup. Ct. Op. 
No. 912 (File No. 1620), 512 P.2d 907 
(1973».

S ta n d a rd  fo r d e te rm in in g  c om pe ­
te n cy  i s  re la tiv e . —  See Schnde v. State, 
Sup. Ct. Op. No. 912 (File No. 1620). 512 
l\2 d  907 11973.*

W here  th e  p sy c h ia tr ic  e x am in a tio n  
o f  th e  d e fe n d a n t y ie ld s  p ro fe ss io n a l 
f in d in g s  th n t h e  is  c om p e ten t to stand 
trial, the  question o f w hether to hold nny 
fu rth e r o r ev iden tiary  hearings is 
addressed to th e  sound discretion o f the

tria l rourt. Sc hade v. State, Sup Ct. Op. 
No 912 • Fib* No I620it 512 I* 2d 9d7 
< 197’H

PhvNieuI I'Y iim inntinn d id  nn! v in ln tc  
jirrd o rcN su r Her (ion. A phyo rtd  
exam ination l*-twn-ti n clinical psychol­
ogist and defendant shortly  afier defen­
dan t wii** nrri-sti'd und taken  into custody. 
Incnuse th e  police feared defendant was 
suicidal, wan properly authorized under 
AS 33.30.13(11 al. which specifies the duly 
of the  cnmmi'smncr o f public safety lo pro­
vide for persons pending arraignm ent or 
commitment, and did not violate subsec­
tion ta i o f former AS 12.45,087. and the 
evidence resu lting  from it was therefore 
legally obtained love less v. State, Sup. 
Ct. Op. No. 1619(Kile No. 3320i( 592 V  2d 
1206 < 1979*.

D uty  to  o rd e r  exam in a tio n . — Oncv 
motion for competency evaluation was 
made under former AS 12.45.100 tha t was 
neither frivolous nor lacking in good faith 
and  th a t se t forth reasonable cause to 
believe accused m ight be incompetent, 
tria l court had m andatory duty to order 
exam ination, Leonard v. State, Ct. Anp 
Op. No. 223 'F ile No. 6261), 658 I*.2d 798 
(1993).

W hore tr ia l ju d g e  cr/oneously  
d en ied  d e fe n d a n t’s  m o tion  fo r c om pe ­
te n cy  e v a lu a tio n  under former AS 
12.45.100, proper remedy was new tria l 
preceded by competency determ ination. 
Leonard v. State, Cl. App. Op. No. 223 
(File No. 62(10, 658 1* 2(1 798 (19831.

S ec . 12.47.080. P ro c e d u re  u p o n  v e r d ic t  o f  n o t g u ilty , (a) I f  a 
defendant is found not g u ilty  under A S  12.47.040(a)(2), the prosecuting 
attorney shall, w ith in  24 hours, file  a petition  under A S  47.30.700 for 
a screening in vestigation  to determ ine the need for treatm ent i f  the 
prosecuting a tto rney  has good cause to be lieve  that the defendant is 

suffering from a m enta l illness and as a result is g ra ve ly  disabled or 
l ik e ly  to cause serious harm  to se lf or others.

lb) In  th is section, "m en ta l illn ess " has the  m eaning  given in A S  
47.30.915(12). (§ 22 ch 143 S L A  1982)

Sec . 12.47.090. P ro c e d u re  a f te r  ra is in g  d e fen se  o f  in sa n ity , (a) 
A t  the tim e  the defendan t files notice to raise the a ffirm a tive  defense 
o f in san ity  under A S  12.47.010 or files notice under z\S 12.47.020(a), 
the defendant sha ll also file  notice as to whether, i f  found not gu ilty  by 

reason o f  in san ity  under A S  12.47.010 or 12.47.020(b), the defendant 
w ill assert tha t th e  defendant is not presently suffering from any 
m enta l illness th a t  causes the defendant to he dangerous to the public 
pence or safety.
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S i t . 47.tO.OliO. W i i i v r r  o f  ju r is d ic t io n . l.-i) If  Hit* court Omls til :i 
hciiriiif! on a p i'titiiin  that Iln-rc is jtrolinhle cmiso for lii 'lii-v in jj that ii 
minor is ili 'linq iit’nl. and linils Unit I Ik - m inor is not a im-n.-ihle to 

treatm ent under th is  elm pier. i l  shall order I lie case closed. A  flo ra  case 
is rlosod undor th is siihsorlion. the m inor m ny ho iirosoriilod as an 
adult.

(b) I Repealed, $ 8 ch 110 SI A  1967.1
(c) IRepealed, $ 8 ch 110 SLA 1967,1
(d) A  m inor is unam enable to treatm ent under this chapter if  the 

m inor probably cannot be rehabilita ted b y  treatm ent under th is chap ­
ter before reaching 20 years o f age. In  determ in ing  w hether a m inor is 
unam enable to treatm ent, the court m ay consider the seriousness o f 

the offense the m inor is alleged to ha ve  com mitted, the m inor 's history 
o f delinquency, the probable cause o f the m inor's delinquent behavior, 
and the facilities a va ilab le  to the d ivis ion  o f you th  and adu lt au thority  
for treating  the minor.

(e) A  person who has been tried as nn adu lt under th is section, or the 

Departm ent o f  H ea lth  and Social Services on the person's behalf, m ay 
petition  the superior court to seal th e  records o f a ll crim inal pro 
ceedings, except traffic offenses, in itia ted  against the person, and all 

punishm ents assessed against the person, w h ile  the person was a 
minor. A  petition  under this subsection m ay  not be filed u n til five  years 
after the completion o f the sentence imposed for the offense for which 
th e  person was tried as nn adu lt. I f  the superior court finds that the 
pun ishm en t assessed against the person has had its in tended 

rehab ilita tive  efTcct, the superior court shall order the record o f pro­
ceedings and the record o f punishm ents sealed. Sea ling  the records 
restores c iv il rights removed because o f a conviction. A  person m ay not 
use these sealed records for any purpose except th a t the court m ay 

order the ir  use for good cause shown or m ay order I heir use b y  an officer 
o f  the court in  m ak in g  a presentencing report for the court. '§  9 art 1 
ch 145S L A  1957;a m S  1 ch 118SI.A  19G2;amS? 3 ,8 ch  1 1 0 SLA  19G7; 
am  § 6 ch 104 S L A  1971; am  § 13 ch 63 S L A  19771

C ro ss  re fe ren ces , —  For henrincs See nlso. Children's Rule 3, A laska Rules
before the juven ile  court, see AS 47.10.070. o f Court.

NOTES TO DECISIONS

Non-crlm innt t r e a tm e n t o f ch ild  c h i ld  o ffender* . —  The w aiver procedure 
o ffe n d e rs  is to  b e  ru le . —  The statu to ry  se t out in th is section and in Rule of Chil-
frnmcivork for dealing "'ilti child offenders dren's Procedure 3 provides th e  means li,v
contemplates th n t non-criminnl trea tm en t which the  children's court judge deter- 
is t o t e  the ru le  and  adu lt crim inal disposi- mines, prior lo adjudicating th e  delin-
tion th e  exception. In re P.ll., Sup Ct. Op. quenev petition, th a t nn uccused child is
No. 857 iF ile No. 1538), 504 P.2d 837 not a  su itab le subject for th e  trea tm en t 
<19721. availab le for child offenders. In re P H..

Scc tin n  p ro v id e s  m e an s  to  d e te rm in e  Sup. C t Op, No 857 IFile No. 1538), 504
am en ab ili ty  to  t r e a tm e n t a v a ila b le  f o r  I’2d 837 i !U72).

§ 47.10.000 Ai.aska Statutes § >17.10.000

28

<i 47.10.060 \Vki>aiik. Sim-iaI.Sfiivu ks ami Imntiti ‘ 'It HlOMi

Tin* nuirt'H authority to Iiiiimmm* ii 
pciml Menteiiee oil n juvenile in limited 
under ihi'Mlriil procedures of mite et hum 
filliimlf«lliiimI C B i d e  il. II.A.M. v 
Stale, Sup. Ct. Op No i IM I Flic No 
21 III. IK4M |*2il l.:*ll!»7li.

A m in o r  m ny  m ove  lo  wntvo eliil- 
d re n 's  c o u r t  ju r is d ic tio n  p u r s u a n t to  
su b se c tio n  In). M.O.W. v. S ta le . Ol App 
Op. No. nr. (Kile No. 48461. 645 P.2d 122!) 
(19821.

A m in o r u n d e r  t h e  a g e  o f  18 c u n n o l 
" e le c t"  to  be t r ie d  a s  a n  n du lt. M.O.W. 
v. Slnte, Ct. App. Op. No. 95 (File No. 
4846), 645 P.2d 1229(1982).

W here  n o  w a iv e r  h e a r in g  b u s  b een  
c o ndu c ted , th e  c o u r t  h n s no  a u th o r i ty  
to  se n te n ce  a  d e l in q u e n t ch ild  a s  on 
ndult. B.A.M. v. S ta te . Sup. Ct. Op. No 
1104 (File No. 21 14). 528 P.2d 437 (11174).

Before trea tin g  a  juven ile  n s an  adult, 
(he court must firs t conduct n waiver 
hearing. B.A.M. v. S late. Sup. C t. Op. No. 
1104 (File No. 2144), 528 P.2d 137 (1970.

O p tion  nv iiiln h lc  to  p ro se c u tio n  
a b s e n t w a iv e r. —  A proceeding in chib 
dren’s  court, which is lim ited to  th e  d e ­
positions set forth  in  AS 47.10,(l80ih), is 
the only option ava ilab le  to th e  prosecu­
tion absen t w aiver under subsection (a) o f 
th is section, and th e  standa rd s established 
in  subsection (a) a re  sufficiently d e a r  to 
prevent a rb itra ry  enforcement. M.O.W. v. 
State, Ct. App. Op. No. 95 (File No. 481(5), 
645 P.2d 1229(1982).

B u t h e a r in g  is  n o t c r im in a l In  n n tu re .
—  A w aiver hea ring  is not c rim inal in 
n a tu re  and  is dispositional, ra th e r th an  
adjudicatory. N.P.A. v. S tale, Sup. Ct. Op. 
No. 2005 (File No. 461°). 604 P.2d 599 
(1979).

A nd  r ig h t to  a t te n d  m ny b e  w aived .
—  A lthough a m inor had a constitu tional 
r ig h t to  a ttend  h e r  w aiver hearing, she 
waived th a t right when she voluntarily 
failed to nppenr a t th e  hearing  by refusing 
to  waive extrad ition  from ano th e r state. 
N.P.A. v. State, Sup. Cl. Op. No. 2005 (File 
No. 4618), 604 P.2d 599 (1979).

F in d in g s  n c c e s sn ry  to  Ju s tify  w aiv e r.
—  To ju s tify  waiver, th e  children 's court 
judge must find, on sufficient evidence, 
th a t probable cause is  estab lished a t th e  
hearing  for believ ing th a t th e  child 
committed the net w ith which he was 
charged in  th e  petition and  which if 
committed by on ndult would constitu te a 
crime ond the child is not am enable to the 
trea tm en t provided under th is  a rticle. In 
rc P H.. Sup. Cl. Op. No. 857 (Kile No.
1538). 504 P.2d 837 (1972).

Ai <• |* 9 i  »(••• ite Id • nm tliiil |i l  .
lii'ii. ill*' iluM ii-ui court Min t liii*I n-u 
• •hiv th a t th e  < la id  I" piopet lv mi i ii «<1 l.til 
nImi llial lie would IimI Ii*- receptive In (In 
rehab ilita tive piogrnm* available •*< tin 
court Iii n I' II Sup (Ip ?»<< '• •• I f» 
Nn. 15381. 5tlI I* 24 fCI7 (|9»2»

The inability to predicate a plan Ini a 
ilefeiid.ilit 4m mu th e  s-hurl tune 
rem ain ing la fore his 19th hitll'dav 
coupled with th e  obvious need 
trea tm en t as disclosed by th e  record may 
he sufficient to justify  a  waiver to oduli 
jurisdiction. In re IMI., Sup. C t, Op No 
857 (File No 15381. 504 P.2d 837 <1972) 

The court may close util th e  i.e-e ;o a 
ju v en ile  m a tte r only upon finding c.n:~i' to 
believe th a t th e  m iner is delinquent end 
that the  m inor i* not amenuhh to 
trea tm en t. It.A.M. v. S tate. Sup. ('I o p  
No. 1101 (Kile No. 2144», 528 I*2d 11. 
0974'.

A court muO find th a t the re  is probable 
cause to believe th:i( the m inor is d* Im- 
quent and tlia t th e  minor i.« not am*n.ih'» 
to  trca iin en t before jun*d irlion  m y I >■ 
waived, In re-M l.B . Sup, t ’t. Op No Iii.’i; 
(Kile No. 29171. 578 l\2 d  146«19781 

S u b se c tio n  (d) Is c len r  o n  i t s  fac e  th a t 
ngc 20 Is th e  p ro p e r  age  fo r  
d e te rm in in g  w h e th e r  n m in o r is 
am en a b le  to trea tm en t. In re F.S.. Sup 
C t. Op. No. 1756 (File No 4015), 586 P  2d 
607 119781.

The 1977 am endm ent" of (his <eil»"ii 
and 47.10.08(1 show tha t it is the lege lo 
turoV in len t th a t age  20 is the  age  to  be 
used in determ in ing  the amenability 
issue. In re F.S.. Sup. Cl. Op No I750 
I Kile No 4015). 586 P. 2d 607 <19781.

B ind ing  n d v an e e  em inent to 
tren tm cn t. -- In o rder la  give el!eel the 
leg islature’s  in ten t th a t a  court may con­
sider trea tm ent un til age 20 in 
determ in ing w aiver of juvenile jmiMlic- 
lion, i t is nero««nry th a t th e  judge In* abb 
to evalua te al llie tune ol (lie w .u u i 
h earing  whether th e  juvenile  will in fact 
be availab le for trea tm en t. It is not po- 
sible for th e  judge to know* th is tinier-" l he 
child can give binding consent a t th e  tune  
o f th e  hearing. S ta te  v. K.l. A , Sup ( t 1 ;p 
No. 2041 (Kile No. 43.131, 608 P2 d  12 
(1980i.

The portion o f th e  opinion in In re I'.S . 
Sup. Ct. Op. No. 1756 (Kile No 40151.581} 
P.2d 607 (19781 th a t held tha t a  m inor in 
a waiver hearing could not g n e  a  b inding 
advance consent to  treatm ent beyond -ige 
19 w as m istaken. S ta te  v. F I . A .Sup. i ’t 
Up. No 2P-111Kilo No 4333). tM'H P 2d 12 
(10501.
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W aiver d ec is io n  w ith o u t te s tim ony  
o f  p sycho log is t o r  p sy ch ia tr is t.  —  A 
waiver o f juven ile  ju risd iction decision cun 
he mndo w ithout th e  testimony o f n psy­
chologist or psychiatrist, wince such te s ti­
mony is germnnt* to a t  most two of th e  four 
foci irs se t out in subsection (dl of th is sec­
tion, and not nil four of those facts need be 
determ ined adversely to th e  youth to 
w arran t wnivcr o f juvenile  jurisdiction. In 
re J . I t ,  Sop. Ct. Op. No. 2165 * Kile No. 
5194). (116 P.2d 865 (1980).

T h e re  Is no  con flic t b e tw e en  s u b s e c ­
tio n  (d) and  AS 47.10.080(b)(1). In re 
F.S., Sup. Ct. Op. No. 17561 File No. 4015), 
586 P.2d 607 (1978).

The inconsistency between subsection 
(d) of th is section nnd -17.10.OBOlbM I »th a t 
existed prior to the  1977 am endm ents to 
these sections hns been e lim inated in  th a t 
subsection (d) now provides th a t the 
determ inative age is 20 and AS 
47.10.080(h)(1) provides thn t the m ax i­
mum lim itation o f confinement of m inors 
is lo  the  age o f 20. In re F.S., Sup. Ct. Op. 
No. 1756 (F;!e No. 4015). 586 P.2d 607 
11978).

F a c to rs  to  b e  c o n s id e re d  in  ju d g in g  
se r io u sn e s s  o f  n lloged  o ffense. —  In 
judging the seriousness o f th e  alleged of­
fense. the children’s court judge may con­
sider not only th e  type o f crim e charged 
hut also the circum stances eurrounding its  
commission, th e  fuctors leading to delin ­
quency, history of delinquency, and 
facilities available for rehab ilitation . In re 
IMI., Sup. Ct. Op. No. 857 (File No. 1538), 
504 R 2d 837 (1972).

T h e  am en ab ili ty  d ec is io n  n  t s i n t h o  
so u n d  d is c re tio n  o f  th e  c h ild ren 's  
c o u r t  ju d g e . In re P.M., Sup. C t. Op. No. 
857 (File No. 1538), 504 P.2d 837 (1972); In 
re F.S., Sup. Ct. Op. No. 1756 (File No. 
4015). 580 P.2d 607 (1978).

B u t th e  la t i tu d e  a f fo rd e d  h im  is  n o t 
u n b o u n d ed . The proper exercise o f tha t 
discretion must be predicated no t only 
upon procedural regu la rity  sufficient lo 
satisfy the basic requ irem en ts of due pro­
cess bu t also on n full inqu iry  into the 
am enability  issue. In re  P.H., Sup. Ct. Op. 
No. 857 (File No. 1538). 501 P.2d 837 
(1972).

T h e  (rial c o u r t  m u s t m a k e  nn  cviden- 
lio ry  re c o rd  n n d  m oke  w ri t te n  f in d in g s 
o f  fuel, as requ ired by Children's Rule 
3( h ), as to each of these  four factors enunci­
a ted in subsection (d). In re F.S.. Sup. Ct. 
Op. No. 1756 (File No. 4015), 58C P.2d 607 
(19781.

T h ese  f in d in g s m u s t b e  su p p o r te d  by 
su b s ta n t ia l ev id en ce . In re  F.S.. Sup. Ct.

Op. No. 1756(File N o.4015), 586 ! \2 d607 
(1978).

Substan tia l evidence must he presented 
before ju risdiction may l*o waived. D.II. v. 
Stale, Sup Cl. Op. No. 1096 (File No 
2837), 561 I'.2d 294 (1977).

B ased  on th e se  find ing s, th e  tr in l 
cou r t,  w ith in  its  sou nd  d isc re tio n , 
m u s t m ake  n d ec is io n  as to  the  minor’s 
am enab ility  to trea tm ent. In re F.S., Sup 
Cl. Op. No. 1736 (File No. 4015), 5H6 P.2d 
607 11978).

F a c to rs  to  he  co n s id e re d  in 
d e te rm in in g  am enab ility . — Subsection 
(d> o f th is section suggests four factors 
which may be considered by  the court 
when inquiring into the nmennhility issue: 
(1) th e  seriousness nf (he offense; (2) the 
delinquency of the minor; (3) th e  probable 
cause o f the delinquent behavior; nnd (4) 
the facilities available for th e  trea ting  of 
th e  m inor. J  W H. v. Slate. Sup. Ct. Op. 
No. 1709 (File No. 3812). 583 P.2d 227 
(19781.

A ll fo u r  fac to rs  lis ted  in su b se c tio n  
(d) n ee d  n o t be re so lv ed  a g a in s t th e  
ch ild  to  ju s tify  w nivcr. Nor is there 
value in requiring the  children’s court to 
make an a rithm etic calculation as to the 
weight to be given each factor. In re IMI., 
Sup. Ct. Op. No. 857 (File No. 1538), 504 
P.2d 837 (1972*.

B u t th e re  m u st b e  n th  o rough  exam ­
in a tio n  o f  th e  ch ild , h is b a c k g ro u n d  
nnd  a l te rn a tiv e  s t ra te g ie s  o f  re h a b il i­
ta tio n  sho rt of adult crim inal treatm ent. 
Lacking such nn exam ination, the chil­
dren's court has no evidentiary basis for 
the  decision. In re P.H., Sup. Ct. Op. No. 
857 (File No. 153S*. 504 P.2d 837 (1972); 
D.II. v. State, Sup. Ct. Op. No. 1396 (File 
No. 2837), 561 P.2d 294 (1977).

Though the standards for determ ining 
am enability  to trea tm en t through the chil­
d ren’s court lack explicit definition, it •** 
c lear from the s ta tu te  th a t th e  court in 
most cases must go Iwyond the circum ­
stances surrounding the alleged delin ­
quen t acts and th -' age of th e  child In re 
P.H., Sup. Ct. Op. No. 857 (File No. 1538). 
504 P.2d 837 (1972).

Even though the  children’s court may 
have independent knowledge concerning 
children's trea tm ent programs nnd 
facilities, il is necessary to make the exis­
tence and  evaluation of such programs a 
p a rt o f th e  waiver proceedings to enable 
proper review by the  supr* me court. In re 
P  H.. Sup. C t Op No. 857 (File No 1538*. 
501 P.2d 837 (1972).

At a wnivcr hea ring  the re  must lie a 
thorough exam ination of (1) the  probable
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cause for believing thn t the  child 
committed th e  a c t w ith which ho wnw 
charged nnd (2) the  am enability  of the 
child lo juv rn ile  trea tm en t. IM.C, v. State, 
Sup. Cl. Op. No 1022 (Fib- No 203H). 520 
I'.2d 806 (1974).

In the  absence o f such nn exam ination 
the re  is no ev iden tiary  basis for a w aiver 
decision. R J.C . v. S tate. Sup. Ct. Op. No. 
1022 (File No. 2038). 520 P.2d 806 (1974); 
•I.W.H. v. S tate,Sup. Ct. Op. Nn. 1708 (Kile 
Mo. 3812), 583 P.2d 227 (1978).

T h e  re c o rd  m u s t d is c lo se  th e  e x is ­
te n ce  und  e v a lu a tio n  o f  th e  nvn ilnb lc  
c h i ld r e n ’s  t r e a tm e n t p ro g ram s  in a ll 
fu ture cases in o rder to estab lish  the 
valid ity of the hearing. R J.C . v. State, 
Sup. Ct. Op. No. 1022 .Kile Nn. 2038). 520 
P.2d S0G (1974).

l l i e  c o n s ti tu tio n a l p re re q u is i te s  foi 
u v a lid  w a iv e r  o f  ju v e n ile  c o u r t 
tr e a tm e n t are reflected in Rule of C h il­
d ren’s Procedure 3 which guaran tee s the 
child a hearing before the  child ren’*, court 
judge a fte r adequate  notice thereof, coun­
sel a t th e  hea ring  who hns had access to 
records nnd reports relevan t to  issues 
before (he court, and a  statem en t of 
reasons accompanying the  w aiver order. 
In re I’.H . Sup. Ct. Op. No. 857 (File No.
1539), 504 P.2d 837 (1972).

C om p lia n ce  w ith  R u le  o f  C h ild re n ’s 
P ro c e d u re  3(h) Is e s sen t ia l to insure 
tha t th e  w aiver hea rin g  is not n ’mere 
r itu a l” and to provide a meaningful basis 
for review. R J.C . v. State, Sup Ct. Op. No. 
1022 (File No. 2038), 520 J».2d 806 (1974).

T h e  w a iv e r  h e a r in g  is a c rit ic a lly  
im p o r ta n t s ta g e  in  c r im in a l p r o ­
c ee d in g s  aga in s t a  child. In re P.H., Sup. 
Ct. Op No. 857 (File No. 1538), 504 P.2d 
837 (1972).

At s take  a t a child's w aiver hea ring  is 
the s ta tu to ry  promise o f special 
rehab ilita tive trea tm en t in  lieu of the  
h arshe r sanction of crim inal conviction. 
Because th e  consequences o f waiver a rc  
great, th e  hea ring  m ust m easure up to  the 
essen tia ls of due process and fair 
trea tm ent. In re P.H.. Sup. Ct. Op. No. 857 
(File No. 1538). 504 P.2d 837 (1972).

T h e  in v e s tig a tio n  o t n w a iv e r  
h e a r in g  c a n n o t b e  n m e re  r itu a l.  In re 
P.H . Sup. C t Op. No. 857 (File No. 1538), 
504 P.2d 837 (1972).

T h e re  m u st b e  n  h e a r in g  w h ich  m e a ­
su re s  u p  to  th e  e s s e n t ia l n f  d u e  p ro c e ss  
nnd fa ir trea tm en t. RJ.C . v. Slate. Sup. 
Ct. Op. No. 1022 (File No. 2038). 520 P.2d 
806 (1974); J.W .H. v. S ta ir. Sup. Ct Op 
No. 1708 (File No. 3812). 583 I'.2d 227 
(1978).

T h e  r ig h t n f  c o n f ro n ta t io n  apple-  In 
children’s proceedings in which the • Inld 
charged w ith nm rortdurt for which lu- may 
he incarcerated In re P H .  Sup. <’( Op 
No H57 iKiln Nn I53«». 561 P*.M M7 
(I972i.

W aive r w ith o u t h e a r in g  is d en in l n f 
du e  p rocess*  — To waive children'^ m u tt 
jurisdiction w ithout a hearing o r opportu­
nity for adversary presen tation i*> u denial 
of fair proves - In re IM I..Sop Cl Op No 
857 (File No. Iffflh). 501 l».2d 837 H972»

As Is w a iv e r w ith o u t s u b s ta n t ia l e v i­
d en ce  o f  u n am en a b il i ty  to  tr e n tm rn t.
—  To waive children's court ju risdiction 
w ithout substan tial evidence hav ing been 
presented tha t th e  child is unam enable In 
juvenile rehab ilitation programs i> dem.il 
of fair process. In re IMI,. Sup Cl. t ip  No 
857 (File No. 1538*. 504 I’.2d 8.37 11972'

T he p ro p e r  s t a n d a rd  o f  p ro o f  a s  lo 
the amenability of n m inor to trea tm en t i« 
the "preponderance n f  the evidence” s tan ­
dard. In re P.S-. Sup t ’t Op No 1750'Fib* 
No 4015), 586 l».2d 607 (I978».

P ro b ab le  c a u s e  d e te rm in a tio n  
cnnno l he  b ased  o n  h e a rs a y  te s tim ony .
— The probable cause determ ination of a 
court a t a waiver hea ring ronc t rn ing ju v e ­
niles cnnnol In* based upon hearsay lesli 
monw In ro P  H .Sup .C t.O p  No 857'File 
No. 1538). 501 P.2d 837(1972).

E xc lu sion  o f  te s tim ony  h e ld  p rop er,
—  Although proffered testimony was 
relevant io th e  nmennhility issue, llo- 
superior court did not ab ieo  it* di -creliun 
in excluding it because its prejudicial 
impact outweighed its  probative value In 
re F.S., Sup. Ct. Op No. 1756 'Fib- No 
4015). 586 I'.ld 607 H978*

In su ff ic ie n t ev id en ce . — W here the 
court had h id e  information conre inm g the 
probable cause o f th e  m ino rs delinquent 
behavior, it was aware only nf th e  natu re  
of the ofTenses. of th e  fact tha t th e  m inor 
was apparen tly  not in need of funds, and of 
his statem ent tha t h e  regarded the com­
mission of the crim es as a  game, th is infor­
mation was insufficient to *allsf\ the 
requirement* of th is  subsection. IMI \ 
Slate. Sup. Ct. Op No 1396 (File No. 
28371.561 P  2d 294 0977).

W nivcr h en r in g  d id  n u t com p ly  w ith  
the  s ta n d a rd s  se t fo r th  in  th is  sec tio n  
and Rule of C h ild ren s Procedure .3 R J  
v. State, Sup. Ct. Op No. 1622 (File No 
20,38). 526 !'2d 806 (19711.

T ria l c o u r t’s con c lu s io n  th a t m ino r 
w a s  am en ab le  Co t r e a tm e n t w a s a b u s e  
n f d isc re tio n . Sc** In re F S  . Sup  Ct 
Op Nn 175611 ih* No K'I5>. .>6  P2d667 
(1978).
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under II. prn-Tcult-fi 
court, o» un 
lotion nf A. 
former AS 2M 
been an ordc 
waiving th e  In* 
lion. Stab* v. i l 
• File No. 29781.

A pp lied  in St

« r jo y r id in g . —  One 
or- could Ik* charged, 

••uni m the district 
m isdem eanor vio- 
~iding" sta tu te, 

Tore th e re  had 
v iperio r court 

cnilojurisdie- 
• Op. No. 1786 
0979).
.C l. App. Op.

No 126 (File No. 5879). lifiO I*.2d -122 
(19H2),

Q uo ted  in Henson v. S tate,Sup . Ct. Op. 
No. If.*10 (bile Nn. .1(121), 576 |».2d I.'152 
(1978)

C ited  in l‘i I, I. v. State. Sup. Ct. Op. No. 
1540 tF ih  No. 3374). 572 I\2d 7H7 0977); 
S tn te  v. III!., Ct. App. Op. No. 375 (File 
No. 7768), P.2d (1984); Drawer v. 
S tate, Ct. / pp. Op. No. 381«File No. 7816*, 

P.2d (1981)

Sec . *17.10 nrings. Th e  court m ay conduct the hearing in an
inform al mn ..no courtroom or in chambers. A  hearing m ay be
held before ng  adu lt advisory panel in accordance w ith  A S  
47.10.075 "  - l  sha ll g ive  notice o f  the hearing to the departm ent 
and it mn; . representa tive  to the hearing. Th e  court shall also 
transm it a couy o f the petition  to the departm ent. Th e  representative 

o f the departm ent m ny also he heard at the hearing. Th e  pub lic shall 
be excluded from the  hearing, hut th e  court, in its discretion, m ay 
perm it in d ividua ls  to a ttend  a hearing, i f  their attendance is com pat­
ible w ith  the best in terests o f the m inor. N o th ing  in this section m ny 
be applied in such a w a y  as to deny a ch ild ’s rights to a public tr ia l nnd 

to n  trial b y  ju ry . (§ 10(11 art. I ch M 5 S L A  1957; am  $ i ch 19 S L A  1966; 
am  § 53 ch 71 S L A  1972)

C ro ss re fe ren c e s . —  For wnivcr P.2d 47 11971) and RI.R v. Slate, Sup. C t
h ea r in g , see AS 47.10.050. Op. No. 70B (File No. 1156), 187 P.2d 27

E d ito r ’** n o te s . —  John  Doe v. S late, (1971), cilcd below, were decided prior to
•Sup. Ct. Op. No. 707 (File No. 1240), 487 the  1972 am endment lo Ibis section.

N O TES TO D EC ISION S

C on s titu tio n a lity . —  Sec In re Gault. 
387 U.S. I. 87 Sup. Ct 1428. 18 I.. Ed. 2d 
527 < 1957). discussing dm* process requ ire ­
m ents in ju ven ile  delinquency pro­
ceedings.

C o n s titu tio n a l re q u ir em en ts  a p p ly  
lo  ch ild ren . RI.R v. S tate. Sup C t  Op. 
No. 708 (KRo No. 1156). 4K7 P.2d 27 
(1971).

H ence, s t a te s  m us t a f fo rd  ju v e n ile s  
d u e  p ro c e ss  o f  luw  in  d e l in q u e n c y  p ro ­
c ee d in g s  th a t m ight result in  the child’s 
incarceration, and  accordingly juveniles 
m ust hr? atTorded the rig h t to be rep ­
resented by counsel, m ust he given proper 
and timely notice, must be g iven th r  righ t 
o f confrontation and cross exam ination of 
witnesses, and afforded th e  privilege 
against self-incrimination. John  Doe v. 
S tate. Sup t ’t.O p  No 707(FileNo i210). 
487 P.2d 47 (1971)

While the  U S. Supreme Court hns not

held th a t children must he afforded due 
process righ ts in the pre-adjudication 
stages of the juvenile process, the A laska 
suprem e court believes thn t due process 
safeguards a re  necessnn.’ not only a t the 
adjudicative hearing, but a t any stage 
which may resu lt in deprivation of the 
child’s liberty. John  Doe v. S late, Snp. Ct. 
Op. No. 707 (File No. 1240), -187 P.2d 47 
(1971)

T h e  ex ten s io n  to  c h i ld re n  o f 
fu n d am en ta l c o n s titu tio n a l r ig h ts  does 
not m ean a to tal substitu tion of the  ndult 
c rim inal model for the present child ren’s 
court system. John Doe v. State, Sup. Ct. 
Op. No. 7(7 (File No. 1210), 487 P.2d 47 
11971).

T h e  p n  h lom s o f  p rr- nd jud irn tin n  
tr< n tm rn t o f  ju v e n ile s  n rc  u n iq u e  to  th e  
juvenile  process; hence, w hat is held w ith 
regard  lo the procedural requirem ents a t
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th e  adjudicatory stage bus no necessary 
applicability to o the r steps of the juvenile 
process. John Due v. S tate. Sup C t Op 
No. 707 (File No. 1210). 487 P.2d 47 
0971).

D ue p ro ce ss  s t a n d a rd s  m ust lie 
o b se rv e d  a t  n  d e ten tio n  in q u iry  stn te  it 
may result in the  deprivation o f th e  child’s 
liberty. Due process requires a t the very 
least th a t detention orders Ik* based on 
competent, sworn testimony, thnt the child 
have th e  right to he represented by counsel 
a t th e  detention inquiry, and th a t the 
detention order s ta te  w ith particu larity  
the facts supporting it. John  Doe v. State. 
Sup Ct. Op. No. 707 (File No. 12-10*. 487 
P.2d 47 (1971).

In c a rc e ra t io n , w hen  a p p l ie d  to  c h i l­
d ren , is u ta k in g  o f  l ib e r ty  under the 
14th amendment. regardless of 
benevolent-sounding labels. HER v. S tate. 
Sup. Ct. Op. No. 706 iFile No 115G*. 487 
P.2d 27 (19711.

Tlu* due process clause of the 14th 
amendm ent applies when a child is 
charged with miscn;. duct for which he may 
he incarcerated in nn institu tion, 
regardless of the labels of th e  adjudication 
and institu tion, so the child is entitled to 
notice of charges, counsel, confrontation 
and cross-examination, and the privilege 
against self-incrimination. RLR v. Slate. 
Sup. Ct. Op. No. 708 (File No. 1156), 487 
;».2d 27(1971).

T h e  r ig h t to  g r a n d  ju r y  in d ic tm en t is 
not so fundamental that due process is 
offended by a lte rn a te  methods for 
in s titu ting  children’s proceedings where 
the child is charged w ith having violated a 
crim inal statu te. John  Doe v. Stnte, Sup. 
Ct. Cp. No. 707 (File No 1240). 487 JVJd 
47 (1971).

Children who a re  charged w ith nets 
which would he chargeable only hv grand 
ju ry  indictment, if committed by an adult, 
need not be indicted by a grand ju ry  John 
Doe v. State. Sup. Ct. Op. No. 7071 File No 
12-10), 487 P.2d 47 (1971).

C h ild ren  a r e  c on s titu tio n a lly  e n t i ­
tled  to  jury* t r ia l  in  th e  a d ju d ic a tiv e  
s ta g e  o f n d e l in q u e n c y  p ro ce ed ing . 
However, due to th e  uniqueness of some 
facets o f the procedures governing chil­
d ren’s  court proceedings and the  potential 
dam age which may accrue to the  child by 
a public tria l, the child should first consult 
with h is counsel and his paren ts or guard ­
ian when appropriate, and then affirma­
tively nssert the righ t In :i tr ia l hv ju ry  
U-fon* it is finally gran ted RI.R v. Stale, 
Sup. Cl. Op No. 7lH> (File No 1156). 4S7 
P.2d 27 (1971). Rut see McKcivor v

Pennsylvania, lo  t I* S. 528. 31 S Cl 
1976. 2!) E. Ed 2d 617 (19711. in which it 
was In id tha t tria l hv jury in llu p:\ernlt 
court’s adjudicative stage is not a 
cim stiiu tkinal n  quiromont.

W henever a tlu ld  m a delinquency pro- 
(ceding is charged with a its  which would 
he a crime, subject In incarceration it 
commit led by an adult. A laska C o n s t. art 
I. $ 11. guaran tees him  the righ t to jury 
trial. To th e  extent In re White, Sup Ct 
Op. No 507 (File No, 11113*, 145 P 2d 813 
1196811 subsequent I v overruled, in roG.K . 
Sup C t Op. No. 796(File Nos. 1627.1654. 
16?4», 497 P. 2d 914 »1972»| is inconsistent 
w ith thin opinion, il i*- overruled. RI.R v 
S ta te ,Sup  (’I Op No 7i)6'Fih*No. 11561. 
187 I* 2d 27 II97U

The purposes of tlu* right to ju ry  trial, 
such as protection against llie corrupt nr 
over/ealnus prosecutor and aga in  *1 the 
compliant, biased, or eccentric judge, 
apply as much in children’* caw** as in 
adults raw- RI.R v S tate. Sup Ct Dp 
No. 7*)6 'F ile No 11561, 487 P 2 !  27 
H9711.

If th e  ch ild  w a iv e s  ju r y  tr ia l,  the 
s ta le  m ay  not re q u ire  it, hut ju ry  tria l 
shall he provided only on demand. HER v 
S la le .S un  Cl Op No 7(l6iFile No. 1156i. 
487 P.2d 27 «I971*.

The Hammonds lest of waiver 
I Hammonds v. State, Sup Ct Op. No. 483 
iF ile No. 828*. 442 IVJd 39 (1968)1. applies 
to in fan ts as well n.« adults. The rnn-e- 
qticnco.*- of application will differ for 
infants, because some decisions can be 
’’knowingly and intelligently” made only 
by persons c f  fuller knowledge nnd m atu­
rity. An infant not advised by nn a ttorney 
could m ake few knowledgeable nnd in telli­
gent decisions almut w hether to waive 
right* in jud icial proceedings. On the  other 
hnnd, in a reas where an ndult ordinarily 
delegates to his a tto rney decision-making 
authority, as in deciding whether to  object 
to introduction o f evidence, th e  compe­
tence of the atto rney  r.d lior th an  of the 
client generally rieicnninea whether 
waivers satisfy the Hammonds criteria 
RLR v. S tate. Slip Ct. Op. No. 7**6 (File 
No. 1156*. -187 P.2d 27 (1971).

T he  r ig h t to  c ou n se l e x ten d s  to  c h il­
d r e n  c h a rg e d  w ith  d e lin q u ency . HER v 
S tate,Sup. C t  Op No. 700(F»!eNo 1156' 
487 P.2d 27 *1971*.

A juvenile must l*c afforded the right to 
ho represented by couumI at the  delin ­
quency proceeding, nnd a den ial of that 
right sed a tes due proces*. John l><*e \ 
S tale. Sup C t.Op. No 7071File No 12Id'. 
487 P 2d 17 * 1971•
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5 '17.10.075 Alaska Si vri'ii s * .17.10.075
R igh t to  rt'MNoitnlilr tiniir to  pri'pnn* 

fo r tr in l. — It is unquivd jnimhlc th a t I In- 
r igh t lo tin* nv-fotanctr o f p h IiihoI of 
nea.’HMity iniluifcN llu;eoneoiiiilaiit right )•• 
haven reaum ah le tm w  in which tnpn-p.ifi- 
Tor tria l .latin Mae v Stale. fiiip *') Dp 
No 7*1/ ‘l ile Nn 121‘h. -IH/ I**.M IV 
111)71).

While an adu lt defendant in o erilninnl 
nine rined Ih« brought to trin l w ith in  ii n*.i 
sonnldo time, due proic-* ri qu ires tha t hi- 
mny not Ik- brought lo  tria l too -non lie  
must Ik* given a reasonable lim e tucansult 
w ith his counsel nnd lo prepare his 
defense. John Doe v. .Stole, Sup. C t Op. 
No. 707 IFile No. 1240), 487 P.2d 47 
(1971).

Thin se c tio n  p ro v id e s  fo r  th e  e x c lu ­
sion  o f  th e  p u b lic  from  c h ild ren 's  
hea rin g s . HER v. Stnte. Sup. Ct Op. No. 
70G (File No. I15GI, 487 P.2d 27 11971».

I lu t su c h  p ro v is io n  invo lv es on ly  
p e rso n s  w ho se  p re s e n c e  is n o t d e s ire d  
by  c h ild . — The nrcn o f discretion in the 
rule, where the court m ay refuse to open 
the  hearing, involves persons wIhim* 
presence is not desired by the child. HER v. 
State, Sup. Ct. Op. No. 706lFilt* Nn. 1 156i. 
487 P.2d 27 C97I).

It is nn nhu.on of discretion for th e  court 
lo refuse ndinittance to individuals whose 
presence is favored by the  child, except in 
spiiual circum stances such a s  the 
unavailab ility  of n courtroom sufficiently 
large to  hold all the  individuals whose 
presence is sought. HER v. S ta te . Sup. Ct. 
Op. No. 706 ‘File No. 1156), 487 P,2d 27 
11971).

If th e  child or his gunrdinn n i  litem

wnntx t||i« (ni'iul-. or n l lu r t  to la-
free In attend, then th e  henring mn-t la 
•*|a ii In I In-in ltl.lt v Slat#-, Sup t't Op 
Nn 7*16 »h l. No 11 Mil. 187 I* 2d 27 
'11*7)1

A*< • lt i l t ln -11 m e  g u a r .o i ln  d  th e  rig h t 
lu  a |■«11111• tr ia l l»y llu- histtn finm li- 
liition . R l.lt v. S ta te ,S up  . Dp N**. 7*»6 
‘I d. No ll-'riii. 1X7 I* 191 27 i: t7 l•

I )•«<* pna-e. s p q u m u  that ihd ilii'll have 
th e  right to a public tr ia l by ju ry  where 
they a re charged u ilh  o r is  ut.u E would hi- 
a  i rline it committed hv an  adult John  Dm- 
\. Stnte, Sup. Ct. Op. No 707 (File No 
12401, 487 P.2d 47 ‘19711.

The fundamental const ilut ionnl right of 
public tri.,., by ju ry  must hi? afforded chil­
dren  in delinquency adjudication pro- 
(icdtngs. tn spile o f the possible 
in terference with the  iN-nevolent motives 
of the children’s court svMern which have, 
in the  past, justified den ial of those rights. 
John  I)oe v. Slate, Sup Ct. Dp No. 707 
lF ile No. 1240'.-1*7 P 2d 47H97H 

The re.T-oo* for the constitu tional g u ar­
antees uf public tria l apply us much to 
juvenile delinquency proceedings as to 
adult crim inal p ro n td in g s HI R v. Slate. 
Sup Ct. Op Nn 7*16 iF ile  Nr. ||f i6 i. I*. 7 
I* 2d 270971*

D elinqu ency  m ust he  p rov ed  b eyond  
n re a so n ab le  d o u b t under the due pro­
cess clause nf the 14th amendment. RLRv. 
State, Sup. Ct Op No. 706 (File No. 11561, 
487 P.2d 27 *1971'

C ited  in In re I  . Sup. Ct Op. No 
1127 ‘File No. 2190, 633 P.2d 13 *1975*; 
M.O.W. v. St nT Ct.  App Op, No. 95 ‘File 
No 4846), 645 P - i 1229 <1982)

C o lla te ra l rcforcnccw . —  Power of juvenile  delinquency proceedings, 43 
juvenile court to requ ire  testim ony by chd- AER2d 1128.
drcn, 151 Al.R 1229. Degree o f tmi«»f in juven ile  delinquency

Applicability o f ru les of evidence in proceeding?. 13 AER2d 1138.

Sec . 47.10.075. Y o u n g  n d u lt  a d v is o r y  pnne ls . (at Un less tin- 
m inor objects, llie  court m ay select a ynuit(! m lult ndvisnry panel In 
hear th e  case and advise the court o f a recommended judgm ent nnd 

order. T h e  court m ay consider any o f the pane! recommendations in 
m ak ing  its ju dgm en t and order in the case.

(b) T h e  principal o f  each h igh  school shall subm it ann u a lly  to the 

court a lis t o f the students enrolled in grades 10, 11 and 12. Th e  court 
shall determ ine the m ethod o f  selecting the members o f each panel.

(c) A  student shall he excused from a ttend ing  school w h ile  serving  
as a panel m ember. A  student m ay not serve more than once each year 
on a panel.
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without also finding hint guilty ofassault. a Icsscr-included offense 
instruction on assault was required. Marker t. State, Op. No. 432, 
692 P2d 911 (Alaska App. 1984).

A  Icsser-inciudcd offense instruction is not necessarily inap­
propriate even i f  there is a reasonable theory under which the jury 
could lind defendant guilty o f the crime charged without also find­
ing him guilts o f the lesser offense. Marker i. State, O p  No. 432, 
692 P2d 977 (Alaska App. 1984).

This rule does not preclude a mistrial in a case in which the 
jurors cannot agree on a greater olfensc but can agree on a lesser 
offense. Desnek v. State. Op. No. 455. 697 P2d 1059 (Alaska App. 
1985).

Juries need not unanimously agree upon a particular statutory 
theory o f the crime charged if  there is sufficient evidence in the 
record to support cither theory. Slate v, Janies, Op. No. 2925, 698 
P2d 1161 (Alaska 1985).

Under this rule, a jury may not convict a defendant o f offenses 
w hich arc related to the cntncchargcd but svhich arc not necessarily 
included therein. State v. Minano, Op. No. 3006. 710 P2d 1013 
(Alaska 1985).

A n  indictment charging a greater offense necessarily also 
charges all Icsscr-included offenses as well as attempts; conse­
quently. where a trial court finds that there was insufficient evi­
dence to permit an indictment charging the greater offense, but 
sufficient evidence tochargc the lesser offense including an attempt, 
the indictment should not be dismissed, but the charges should be 
reduced to charge the lesser ofl'ense. State v. Ison, Op. No. 754,744 
P2d 416 (Alaska App. 1987).

PA R T  VII.  J U D G M E N T

Rule 32. Sentence and Ju dgm en t .

(a) Sentence. Sentence shall be im posed  without 
unreasonable  delay, Pending sentence the court  m ay 
co m m it  the defendan t o r  con t inue  o r  a lter  bail as 
provided  in Rule 41 (a), Alaska Rules o f  Crim inal 
Procedure. Before im posing sentence the court  shall 
afford the defendant an  o p portun i ty  to m ake a s tate­
m ent  in his own behalf  an d  to present any  in fo rm a­
tion in mitigation o f  pu n ishm en t .  I f  the de fendan t  is 
being sentenced following a plea o f  guilty o r  nolo 
contendere  the court  shall question  the de fendan t to 
ascertain that he unders tood  the  m eaning  o f  his plea, 
and  that it was freely an d  vo luntarily  en tered.

(b) Judgm ent —  Execution.

(1) Execution. T h e  ju d g m e n t  o f  convict ion  shall 
set forth the plea, the verdict o r  findings, an d  the 
ad judication  and sentence. At the l im e o f  im p o s i­
tion o f  sentence, the judge o r  magistrate  shall m ake  a 
s ta tem ent on  the .ccord explain ing his reasons for 
im posi tion o f  the sentence. I f the de fendan t is found 
not guilty or for any o ther  reason is entitled to  be 
discharged, ju d g m e n t  shall be en tered accordingly. 
The ju d g m e n t  shall be signea by the judge o r  magis­
trate. The clerk shall forthwith deliver to  a peace 
officer a copy o f  the ju d g m e n t  for execution. T he  
peace officer shall no te on  the copy o f  the ju d gm en t 
the da te  o f  its deliver)’ to him . W hen the ju d g m e n t  
has been executed, the peace officer shall p rom ptly  
return the copy to the clerk with his proceedings 
endorsed thereon.

(2) i  'nnviciioit o fa  Corporation. I f  a corporation 
is convicted  o f  any  crim inal offense the court mat 
give ju d g m e n t  thereon and shall cause such judg. 
m c n t  to be enforced in the sam e  m a n n e r  as a judg. 
n tcn l in a civil action, o r  as otherwise provided b\ 
law.

(c) P rocedure  for D eterm in ing  M itiga ting  and 
Aggravating Factors and Effect of P r io r  Convictions.

(I) At the  time guilt is established by verdict or 
plea, counsel shall inform the court an d  the defend­
an t  o f  any  p rio r  convict ions which bring into cflcci 
th e  p r e s u m p t iv e  s e n te n c in g  p ro v i s io n s  o f  as 
12.55.125; an y  d ispu te  ov er  the fact o f  prior convic­
tions  shall be set for hearing pu rsuan t to paragraph
(2) (ii), and  the court shall o rd e r  a prescntence inve.s. 
l igation by the Division o f  Corrections.

set:
(2) At the  t im egui lt  is established, the court sha;:

(i) the t im e for the submission by counsel e; 
affidavits setting forth aggravating an d  miiigatinJ 
factors pu rsuan t  to AS 12.55.155 a n d  extraordinary 
c ircum stances pu rsuan t to  AS 12.55.165. which tinti- 
shall be not less than  five working days after the 
finding o f  guilt;

(ii) a hearing no t less than  five working d:i\* 
from the t im e set for subm ission o f  the afiidatji* 
required by paragraph (2) (i) above, if then.- .s ant 
d ispu te  be tw eer  the parties concern ing the require­
m e n t  o f  p resum ptive  s c n t e n c r ”. aggravating ana 
mitigating factors and  extraord inary  circumstance* 
which m ay  exist.

(3) At the  prescntence hearing provided tor h. 
paragraph (2) (ii) the court shall en ter  an order est.e* 
fishing i f  p re su m p tiv e  sentenc ing applies, settir. 
forth the aggravating a n d  mitigating fac to r  \ cop 
o f  this o rder  shall be given to the Division ol'c orre, 
tions. I f  p resum ptive  sentencing applies a iv  the:, 
arc no aggravating o r  mitigating factors, onfi . sin 
form o f  the presentence report is required.

(4) At the  tim e guilt is established the  court sit.: 
establish th e d a te fo rse n tc n c in g a n d  provide that i : : 
prescntence report be m ade available it the ;iti<- 
neys ten calendar  days before senicncin. .m ore.’ 
tha t  an y  factual errors in the report m ay be resobc-' 
am o n g  thca t lo rneys  an d  the Division o f  Convener’ 
o r  at a hearing before the judge to w h ^m  the caw • 
assigned for sentencing unless good cause is sh- " ’ 
for the hearing to be before an o ther  judge.

(d) Presentence Investigation.

( I)  If lien Made. T h e  p ro b a t io n  service sh- 
m ake  presentence investigation and report Iv i ." 
the court  im poses sentence o r  grants probation. I • ’ 
report shall no t be subm it ted  to the court or ='* 
con ten ts  disclosed to any  one except counsel unir" 
the de fendant has tendered a plea o f  guilty or no 
con tendere  or has been found guilty. The court no
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the report in determining if a bargained s<:n- 
.-.cc recommendation will be followed pjrsuant to 
.ile il. In the event the attorneys for the parties 
Miiest the preparation of a prescntence report to aid
:n piea bargaining the court may order such 

port to he made prior to the lime stated in this rule.

I) AVi’i'W. The report of the prescntence investi- 
.:„>n shall contain any prior criminal conviction 
iudme a finding of delinquency of the defendant 
-,u si.ch mformatior. about his characteristics, his 
.iiici.u condition, and the circumstances affecting 
vhelM\ ejras may be helpful in imposing sentence 
- ,n ei.inung probation or in the correctional trcat- 
•vut ■'! ihs d ndant. and such other information 
ma\ he re, ../ed by the court. No record of arrest 
• <>ihei oolice contacts shall be included in the 
;vi: The report shall be made available to the 
■..teh attorney and to the defendant’s attorney in all 
I vs anto the defendant unless the court enters on 
re. r̂i findings of reasons why the report would 
i.urimental to the rehabilitation of the 

. fondant or safety of the public. Unless otherwise 
vhvv.i. tort he- disclosure of the report shall be 
c.uieii to the reviewing court on appeal and to the 
eeneies having charge of the defendant’s rehabilita- 
•n.

Sentencing Referrals to Three-Judge Panel.

■ i If the trial court finds that extraordinary cir- 
-mstances exist under AS 12.55.165, the case shall 
iransrerred forthwith to a three-judge sentencing 
ui.’l uf the superior court. All pertinent files, 
-u'ros and transcripts shall be transmitted to the 
"’•ter.e.nc panel by the clerk of the court within 30 
of me Jate of the order transferring the case.

-i Three judges of the superior court shall be 
anointed Lv the chief justice to be the regular mem- 
of the sentencing panel. Two other judges of the 

■lyrior court shall be appointed by the chief justice 
'first and second alternate members ofthe sentenc- 
panel. At least one ofthe three regular members 

•".<J one ofthe two alternate mcmbcrsof the scntcnc- 
~i panel shall reside outside of Anchorage. The 
:!ri of appointment of the regular and alternate 
"eriibers of the sentencing panel shall be two years, 
v'°Pt that the first three regular members 
;’pi'inted shall serve staggered terms of one, two, 
'’J three \ ears. The chief justice may appoint addi- 
'nal alternate members ofthe sentencing panel to 
rve on a case-by-casc basis in the event of the 
ability or disqualification of more than two 
-dges.

i.'i The chief justice shall appoint one of the 
yee regular members to be administrative head of 
' scntencing panel and his or her otllce shall serve 
' ’he administrative repository for all papers and 
- 'cumcnts pertaining to cases submitted to the scn- 
■ncing panel.

(4) Both the prosecuting attorney and the 
defendant may exercise in a timely fashion a chal­
lenge for cause, or a peremptory challenge if not 
previously exercised, to one judge on the sentencing 
panel in accordance with AS 22.20.022 and Rule 25
(d) (1), Alaska Rules of Criminal Procedure. In the 
event that a judge on the scntencing panel is the 
same judge who made the finding under subsection 
(1) of this rule, that judge shall be automatically 
disqualified.

(5) The sentencing panel shall eithersentence the 
defendant or remand the case to the court within 60 
days from the date that the case was transmitted to 
the sentencing panel. The sentencing panel shall pro­
vide a written statement of its findings and conclu­
sions in support ofany order remanding a case to the 
trial court.

(6) If the sentencing panel elects to take testi­
mony or sentence the defendant under AS 12.55.175
(b) or (c), both the prosecution and the defendant 
shall have the right to be present in court during the 
proceedings. The defendant shall have the right to 
address the sentencing panel personally before sen­
tence is imposed. The proceedings shall be held in a 
location best suited to the convenience of the parties 
and the court as determined by the sentencing panel.

(7) If the three-judge scntencing panel imposes 
sentence on the defendant, any further scntencing 
proceedings, including proceedings relating to sen­
tence modification, shall occur before the same 
three-judge panel, who shall be considered the sen­
tencing court. If at the time further proceedings are 
requested any of the three judges is no longer avail­
able. one or more alternate members shall sit in the 
same fashion as provided for in AS 12.55.175 (a).

(8) The right to bail of a convicted defendant is 
neither conferred nor enlarged by this rule.

(0 Transcript of Sentencing Proceeding. A tran­
script of any sentencing proceeding at which the 
defendant is committed to serve in excess of 6 
months on one or more charges shall be prepared 
and furnished to the state attorney, defendant, and 
the Alaska Parole Board.

(Adopted by SCO 4 October 4, 1959; amended by 
SCO 157 effective February 15, 1973; by Amend­
ment No. 5 to SCO 157 cffc " cJuly 1,1974;bySCO 
330 effective January I, K by SCO 418 effective 
August 1. 1980; by SCO effective October 21, 
l980;bySCO437clTecti\ :tober2i. !98();bySCO 
550 effective February-1. 1983; by SCO 554 effective 
April 4, 1983; and bv SCO 603 effective September
14. 1984)

Cries References

in) CROSS REFERENCES: AS 12.55.010
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, -,Kiiv;ng judge may consider instances o f past anti-social 
,. .r suestanliated by supporting information, even though 

ant " js not charged or convicted. Xukapigak v. State. Op. 
i. i P2d 697 (Alaska 1977).

, ..-slum. Oo you have anything you want to say before 1 
• .■m.-nce?” was minimal compliance with allocution 

.-im-r.t ct this rule, where defendant w ntcnced four days
supreme Court imposed more strip ttrass standard.

f«j«tll >. Stale. Op. No. I4S2. 568 l’2d Hr t 1973).

.a . ' ir 's failure to afford defendant the opportunity to make 
•.inc-its . n his own behalf at sentencing hearing was not 

• ,-\s eir-'r. .Mohn v. Stale, Op. No. 1719. 5S4 P2d 40 (Alaska

.i.-r H..:le 32ial the obligation is on the court to afford the 
-  t.iiu me opportunity to speak and not on the defendant to 
.r\t seer, an opportunity, hence defendant's failure to assert 
.. n ins nrht of allocution did not constitute waiver. .Mohn v. 

sure. I >:/ :»u. |7|9. 584 P2d 40 (Alaska 1978).

i '.'letiiijr.i's contention that consideration of his juvenile 
•a hi me court imposing sentence violated his right to privacy 

. vn'i '-.4. P.'iin \ State, Op. No. 1774, 588 P2d 2S8 (Alaska

Vspitr the lac! that defendant spoke at some length under 
i .-'..ii'tinauon by his counsel at the sentencing hearing, the 
is l.ir.are to inform him of Ins right of allocution required 
vim me Law v. State. Op. No. 2301. 624 P2d 284 (Alaska

In order to establish a claim of racial bias in sentencing defend- 
• must stpiw that the sentence was probably higher than that 
.a w.-iiici have been imposed upon a defendant o f a different 
■ ci.n alike criminal historv who committed a similar olTense. 

' hm.iii v. Stale, Op. No. 2190. 621 P2d 869 (Alaska 1980).

1 j I ,ourt. in conducting a hearing pursuant to this rule to 
:m>tie whether mitigating and aggravating factors huve been 

•‘hliilico. mav consider evidence previously introduced at the 
•: " i 'l l  \. state. Op. No. 99. 647 P2d 609 (Alaska App. 1982).

A here defendant was given a chance to exercise his right of 
catnm iust prior to sentencingand did not exercise that right on 
ground that he needed more time lo prepare, failure ol'lhc trial 

' «  lo gue the defendant more time was not error. Hustings v. 
'Vie. Op. No. 706. 736 P2d 1157.

Kllle 32.1. A ppeal From Conviction of
Sentence— Notification of Right 
to Appeal.

\  person convic ted  o f  a c r im e a fter  trial shall be 
•Jvised by the judge  o r  magistrate:

(a) That he has the right to appeal from the judg- 
ncni o f  conviction within  30 days (o r  15 days in 
ppeals from the dis trict court m ade  un der  Rule 2 17, 

Maska Rules o f  Appellate Procedure) from the da te  
'Down in the clerk’s certificate o f  d is tr ibution on  the 
ddgment appealed  from by filing a notice ofappea l 
A Hh i he clerk o f  court.

lb) Thai in accordance with Appellate Rule 215, 
:!»e d e fe n d a n t  m ay appeal th e  sen tence  on  the 
fiound that it is excessive, that upon such appeal the 
Cl>uri m a \  reduce o r  increase the sentence, and  that 
hy appealing the sentence, the de fendant waives the 
r,ght to plead that by a revision o f  the sentence 
r°sulting from the appeal lie has twice been placed in 
Nopardv for the sam e offense.

(e) T h a i  if  he wants counsel and  is unable to pay 
for the services o f  an  a ttorney , the court wiil appoint 
an a tto rney  to represent h im  on  the appeal.

(Added by SCO 157 effective February 15. 1973: 
am ended  by SCO 218 effective January  15. 1976; by 
SCO 536 effective O c to b e r  I. 1982- • ad by SCO 643 
effective Sep tem ber 15. 1985)

Annotations

Coses

Sentence o f five y:ars' imprisonment for burglary, two of which 
were suspended, was not clearly mistake- .even though the defend­
ant was 19 vcars old and il was his first elonx olTensc. Zurfiuh v. 
State, Op. No. 2238. 620 P2d 690 (Alas . '980).

Where defendant was convicied of assault with a dangerous 
xvcapon for sinking another person in the face xvith a beer bottle, 
sentencing court was not dearly mistaken in imposing a five-year 
sentence. Wire v. Slate, Op. No. 2, 621 P2d 18 (Alaska 1980).

Thirty-year sentence for third rape conviction and ten-year 
sentence for assault w ith a dangerous wcapon, the semences lo run 
consecutively, were not excessive. Coleman». Stale. Op. No. 2190,
621 P2d 869 (Alaska 1980).

Four month jail term for selling marijuana on school premises 
was appropriate notwithstanding sentencing guideline which sug­
gested not more than thirty days for the quantity ol marijuana 
involved. Anderson v. Stale, Op. No. 2’’63. 621 P2d 1345 (Alaska 
1981).

Sentence often years with live suspended for sale of cocaine was 
excessive fora voulhful first offender. Kelly v.Stale. Op. No. 2268,
622 P2d -132 (Alaska 1981).

A total sentence o f 55 years was not excessive for second degree 
murderand twocounls of shooting with inlenl to kill w here defend­
ant had a lengthy criminal record and a propensity for violent 
crime. Nielsen < Stale, Op. No. 2279. 623 P2d 304 (Alaska 1981 j.

Sentence of 35 years for murder w as not excessive even though 
defendant had no prior criminal record. Ilrvanl v. Slate, Op. No. 
2280.623 P2d 310 (Alaska >81).

Fifteen-year sentence was not inappropriate for shooting with 
intcnlto wound. Kagak v.Slaic Op. No. 2311.624 P2d818(Alaska 
1981).

Ten-year sentence for manslaughter was not excessive for 
defendant, an alcoholic. 67 years of age. with extensive criminal 
record and one prior homicide conviction. Phillips v. Stale, Op. 
No. 2229, 625 P2d 816 (Alaska 1981).

Rule 32.3. J u d g m en t  and O rders— Effective
D ates and Commencement of 
T im e for Appeal. Review and 
Reconsideration.

(a) Effective D ates  o f  O rders  and Judgm ents .  
Ortle'rs an d  ju d g m e n ts  becom e effective the date 
they are entered.

( I ) Oral Orders. T h e  da te  o fen try  ol’an oral order 
is the da te  the order is put on  the official electronic 
record by the judge unless otherwise specified by the 
judge. At the t im e the judge  announces an oral order, 
the judge shall also an n o u n ce  on  the record ether 
the o rder  shall be reduced to writing. I f theoru !  order 
is reduced to writing, the effective d a te  shall be 
included in the written order.

235
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(2) II ritten Orders Not Precededhy Oral Orders. 
The dale ofcntry of a written order not preceded by 

an oral order is the date the written order is signed 

unless otherwise specified in the order.

(3) Judgments. The date of entry of a criminal 
judgment is the date the judgment is put on the 

ofiicial electronic record by the judge unless other­

wise spccilicd by the judge. All judgments shall be 

reduced to writing and the effective date shall be 

included in the written judgment.

(b) Commencement of Time for Appeal, Review 

and Reconsideration. The time within which a 

notice of appeal may be filed and reconsideration or 

review of orders and judgments may be requested 

begins running on the date of notice as defined 
below.

(1) As to the panics present when an oral order is 

announced, the date of notice is the date the judge 

announces the ordcrontheofiicial electronic record, 

unlcssal that time the judge announces his intention 

of having the order reduced to writing in which case 

the date of notice is the date shown in the clerk's 

cenificate of distribution on the written order.

(ii) As to parlies not present at the announce­

ment of an oral order the date of notice is the date 

shown in the clerk’s certificate of distribution of 

notice of the order. If, however, at the time the judge 

announces the oral order he announces his intention 

of having the order reduced to writing, the dale of 

notice is the date shown in the clerk's certificate of 

distribution on the written order.

(2) Written Orders. The date of notice of a writ­
ten order is the date shown in the clerk’s certificate of 

distribution on the written order.

(3) Judgments. All judgments must be reduced 
to writing. The date of notice of a judgment is the 

date shown in the clerk’s certificate of distribution 

on the written judgment.

(4) Other Service Requirements. These notice 
provisions apply to the notice of orders and judg­

ments under Rule 44(c) and do not affect the service 

requirements of any other rule of criminal pro­

cedure.

(d) Clerk’s Certificate of Distribution. Every 

written notice of an oral order and every written 

order and judgment shall include a clerk’s certificate 

of distribution showing the date copies of the notice, 

order or judgment were distributed, to whom they 

were distributed, and the name or initials ofthe clerk 
who distributed ihcnt.

(Added by SCO 554 effective April 4. 1983)

t  russ References 

CROSS R EFERENCE : App. K. 204

Rule 33. New Trial.

The court may grant a new trial to a defendant 

required in the interest ofjuslice. If trial was h> p 
court without a jury, the court may vacate the ju*i' 

mcnt if entered, lake additional testimony and enti- 

a new judgment. A motion for a new trial based i - 

thc ground of newly discovered evidence max r* 

made only before or within two years after iir, 

judgment, but if an appeal is pending the court nil', 

grant the motion only on remand of the case.*! 

motion for a new trial based on any other around 

shall be made within 5 days after verdict or lindir., 

of guilt, or within such further time as the court 
fix during the 5-day period.

(Adopted by SCO 4 October 4. 1959: antcnued r 
SCO 554 effective April 4, 1983)

Annotations

Cases

Where a case has been appealed, a trial court car.;' ; cm: 
motiop for new trial based on newly discovered c v id v  u.i. 
first applying for and obtaining a remand of the e- - ■ u, ;• 
supreme court to the trial court for the stated purpose o! v.u t: .. 
new trial. State Salinas, Op. No. 39, 562 P2d 2U!-. • ..  \ , 
1961).

A  motion for new trial based on :hc grounds i.i 
covered evidence must meet the following rcquitemcr.

(I) It must appear from the motion that the cvidc;. 
is. in fact, newly discovered, i.e., discovered after the ■ ... 
motion must allege facts from which the court may m. m i 
on the part of the movant: (3) the evidence relied mi u • 
merely cumulative or impeaching; M) must be materia e r , i»« 
involved; and (5) must be such as, on a new trial, xxtnit.! -  
produce an acquittal. Rank v. Slate. Op. No. 14-.
(Alaska 1963).

Where newly discovered evidence was not such as w o 
bly produce an acquittal on a new trial, and motion fail.-i ■
the requirement that there be a showing o f diligence -r -. •
to locate a witness before or at the time o f trial, Im­
properly exercised his discretion in denying a motion v i  ... •> • 
based on newly discovered evidence. Rank v. State. • m  
382 l>2d 760 (Alaska 1963).

Where in a criminal case erroneous and prejudice.! ;m ,; < 
o f hearsay evidence had resulted in reversal and .. •vti 
appellant, it was reversible error for the trial court a t !; 
deny a motion for a new trial which was supported by :.i v nm. 
ofjurors showing that prejudicial evidence received in the m o ' 
was actually before the jury at the retrial by virtue ot t:» 
knowledge ofthe contents ofa local newspaper article pm 
last day ofthe retrial quoting the statement erroneous!' trt. • 
the first trial. Watson t. State, Op. No. 335. 413 I'.'u '  1
1966).

As one ofthe exceptions to the general rule prohil.inn - - • 
impeach their verdicts, the verdict must not be allowed ' - 
where a party was deprived ofa fair trial and sinceatlioa -'it >' 
that they were exposed to a newspaper article containing »>! "  
non previously held so prejudicial as to icquire a new in 1 ' 
lislicd that (he appellant was deprived of such a fail trial d ’ 
court erred in denying motion for new trial. Walsnn '.  Ma1*-'
No. 335. 413 I>2d 22 (Alaska 1966).

(c) Date of Notice.

(I) Oral Orders.

2 3 6
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ludgrnent debtor is a final order terminating the proceeding and is 
appealable. Mallonee >. (iron, Op. No. 8-11. 502 I’2d 432 (Alaska 
19721.

In the interest ofjudietal economy, and because of the impor­
tant issues involved. procedural rules were relased so that the 
meritsofanappeal fronta temporary reslrainingorderissjed by the 
superior court, which determined that a strike by public school 
teachers was illegal and which ordered the teachers to return to 
work, could be decided on the merits as though a declarators 
judgment had been entered. Anchorage Kduc. Assoc, v. Anchorage 
■Sch. Dist.. Op. No. 2537. (.48 I’2d 993 (Alaska 1982).

111. Criminal Appeal bj State

The limitation on the light of the state to appeal does not 
prevent the state from using the petition far review proceeding to 
question the jurisdiction of the superior court. State of Alaska v. 
Salinas. Op. No. 39. 362 P2d 298 (Alaska 1961).

The prohibition ofappeals by the slate except to lest the indict­
ment does not pres ent the state from petitioning for review o f the 
trial court ruling that the accused was a minor and without the 
jurisdiction ofthe superior court, such ruling affecting a "substan­
tial right" of the state to try the accused and preventing a final 
judgment. State of Alaska ». Linn, Op. No. 47.363 P—d 361 (Alaska 
1961).

The state may appeal "to  test the sufficiency o f the indictment" 
thereby raising any question as to the adequacy and adaptation of 
the indictment to its purpose. The inquiry is not limited to whether 
the indictment met the formal statutory requirements for a valid 
indictment. State of Alaska v. Shelton, Op. No. 56. 368 P2d 817 
(Alaska 1962).

State had a right to appeal trial court's order arresting judgment 
where motion in arrest of judgment challenged only the sufficiency 
ofthe indictment. State i. Adkerson, Op. No. 294, 403 P2d 673 
(Alaska 1965).

If  the trial court dismissed a count of the indictment upon a 
motion for acquittal, but based its action unequivocally on the sole 
ground that the indictment was defective, the state had a right to 
appeal for the purpose of testing the sufficiency o f the indictment. 
State v. Selman. Op. No. 302. 406 P2d 181 (Alaska 1965).

The issue whether an information substituted in place o fa  
complaint in a magistrate court was adequate to prosecute an 
ofl'ense within the criminal jurisdiction of that court tested the 
sufficiency of the information, and appeal by the state from dis­
missal ofthe case was not barred. Slate v. Smith. Op. No. 356. 417 
P2d 252 ( Alaska 1966).

The supreme court on a criminal appeal taken by the state from 
a judgment of the superior court setting aside a conviction in the 
district coutt has authority to pass upon the sufficiency of informa­
tion used as substitute lor a complaint in the district court. State v. 
Pete. Op. No. 372. 420 P2d 338 (Alaska 1966).

In an appeal brought by the state from a judgment o f the 
superior court setting aside a conviction in the district court on 
grounds of insufficiency o f information, the supreme court reversed 
the superior court's order and also in order lo avoid piecemeal 
appeals further considered other points made in the appellee’s brief 
in defense of the judgment below and appearing in the record, albeit 
not passed upon below. State v. Pete, Op. No. 372. 420 P2d 338 
(Alaska 1966).

Death o f the appellant while criminal appeal was pending 
abated the criminal action ab initio. Hartwell v. State, Op. No. 391. 
423 P2d 2S2 (Alaska 1967).

The limitation placed b> AS 22.05.010 upon the state's nght lo 
app-.! in a criminal case applies only to instances where the 
Supreme Court's jurisdiction is sought by appeal. Other forms of 
review authorised under the statute are not subject to the limita­
tion. State >. Urowder, Op. No. 699. 486 P2d 925 (Alaska 1971).

Neither the limitation placed by AS 22.05.0101 Don the state's 
right to appeal in a criminal case nor the prohibition of Constitu­
tional Article 4 5 | }. against double jeopardy requires an erroneous

nonfinalorderordecision. favoi—>lc lo the accused, tostand uncur. 
reeled. The stale can invoke the discretionary review jurisdiction ti; 
the Supreme Court in criminal cases where the matter sought to 
reviewed involves a nonlinal order ordccision of the superior cuun 
Stale v. Urowder. Op. No. 699. 486 P2d 925 (Alaska 1971)

The slate has the right to appeal a sentence only if it contents 
that the sentence imposed was too lenient. Where the state, whi.- 
has unsuccessfully sought consecutive sentences, fails tochallen. 
thcdcfcndanl'ssentenccon twocountsofnegligent homicideiintj. 
ground that it was too lenient, there isnojurisdiction for the stair 
appeal under the sentence review statute. State v. Gibson. Op \ 
1215. 543 I*2d 406 (Alaska 1975).

Double jeopardy prevents the retrial o f any person acquitted i- 
a trial court. Only w here a guilty verdict rendered in the trial cnu- 
has been reversed on appeal in the superior court, when that cuun 
acting as an intermediate appellate court, can the state appeal a r. 
guilty verdict to the supreme court. Stale v.Gibsun, Op. So | ’ |- 
543 P2d 406 (Alaska 1975).

The state may appeal any adverse final judgment ofa trial ene­
ma criminal action dismissing an indictment for any reason un„. 
retrial would be barred by the double jeopardy clauses ofthe slat,- 
federal constitutions. State v. iVichcl, Op. No. 4S. 634 |\)d 
(Alaska App. 1981).

Rule 203. Supervision and Control of 

Proceedings.

The supervision and control of the proceeding, 
on appeal is in the appellate court from the lime it’, 
notice of appeal is filed with the clerk ot the tr:.. 
couns, except as otherwise provided in tluvv rim - 

The appellate court may at any time entort.it:-. . 
motion to dismiss the appeal, or for directions to t: 
trial court, or to modify or vacate any order made: 
the trial court in relation to the prosecutio!’ m r 
appeal, including any order fixing or dcnyt* ,g b.t
(SCO 439 effective November 15,1980; amended' 
SCO 572 effective February 1, 19S4)

Rule 204. Appeal: Time—Notice— Burnt.

(a) When Taken — Appeals and Cross-ppcjb
(1) Appeals. The notice of appeal site!! iv ti 

within 30 days from the date shown in i:v iv 
certificate of distribution on the judgment 
from.
(2) Subsequent Appeals. If a time!} nun., 

appeal is filed by a party, any other party mat t ; 
notice of appeal within 14 days ofthe filinr "! .'
timely notice of appeal by any other pat t <>i w ;• •
30 days from the date shown in the clerk'-, ivitu... 
of distribution on the judgment, whichv'.i ' ' 
expires last.
(3) Motions That Terminate Tinit ' 

Appeals in Civil Cases. In a civil case, the rtsst- ■ 
the time for filing an appeal is terminated t>'.' 
motion filed in superior court pursuant t ■ ” '' 
rules of civil procedure enumerated in i ln s 

The full time ioran appeal by any party beet;'': 
again on the date of notice, as defined in i t'
5S.1 (c). of any of the following orders n.. 
timelv motion:
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oranting  o r  denv ina  a m o tion  for jud gm en t  
. . ' - i  imi Rule 50 (b) ;

• i ( ir;.nting o r  denying  a m o tion  to a m e n d  or 
...-.uiditional n d in g s o f f a c tu n d e rC iv i l  R u le 52 

. .nai.er or no t an alteration o f  the judgm ent 
. . a be required i f  the m otion is granted:

i n  ailing o r  denying  a m o t io n  to a lter  or 
ant a i iUgment u n d e r  Civil Rule 59;

i > . ing a new trial un der  Civil Rule 59; or

. [ i :ing o r  denying  a m o tion  for r .con s ide r -
i aiui'.r Civil Rule 77 (m).

:i inns That Terminate Tim e fo r  F ilins 
;.t, , : riminal Cases. In a c r im inal case, if  a 
.!•■ ... aion for a new  trial o r  in arrest o f  judg- 

■!•.!. . um ely m o tion  for reconsideration has
:i t i:i the superio r  co t. o r  if a m o tion  for 

a:*in correction, or suspension  o f  sentence 
' ainal Rule 35 has been m a de  within  the 

•d.i\ '  :od following the da te  shown in the clerk’s 
•:uii. (d is tr ibu tion  on  th e judg m en i ,  an  appeal 

a .. .ment m ay be filed w ithin  30 days after 
• .i.e.c aotiee o f  the order  deciding the  motion, 
itc o  : uce is defined in Cr im inal R u le  32.3(c).

'  i 7 n f  Taxing o f  Costs anti Prejudgment

. ru n n in g o f th e  t ime for f i l ingan  appeal is 
tc;.a oalcd by proceedings related to the taxing 

i irsuant to Civil Rule 79 o r  while awaiting 
■ itrial.,>n o f  p re judgm ent interest. However, the 

'M'.vment o f  Points on Appeal tiled pu rsuan t to 
‘ .’tviLite Rule  210 (c) m a y  be a m e n d e d  by an 
"iVHant or cross-appellant to include the subjects 
' iv<ts and  a tto rney ’s fees o r  p re judgm ent interest •2 t i icv  subjects will thereafter be considered part 
: tlte appeal if  c p ' - ' - e d  in the brief  o f  appellan t or 
" .s-am vdlani ’ appeal o r  cross-appeal is pend- 

! costs an d  a t to rney ’s fees o r  the 
••'•in . nt interest shall be considered a
'’■■ii mo-, pent subject to separate  appeal limited lo 
'e  subject o f  costs, a t to rney’s fees or prc judgm ent 
"terext.

[is) N otwithstanding Rule 203, the pendency o f  
’■ cppeal shall not divest the trial court ofjurisd ic-  

to consider the m atters  o f  costs a n d  attorney 's  
•vs pursuant to Civil Rules 79 a n d  82.

ml Premature Appeals. If  a notice o f  appeal is 
’■■ d alter the an n o u n cem en t  o fa  decision but before 

A ’ (*;1>e shown in the clerk’s certificate o f  distribu- 
°n on t h ; jud gm en t ,  the notice o f  appeal shall be 

r°ated as filed on  the date shown in the clerk’s 
ind icate  o f  d is tr ibu tion  on  the judgm ent.

th) Notice of Appeal. A party m ay appeal from a 
."dement by til ing a notice o f  appeal with the court 
r°m which the appeal is being taken. T he  notice o f  

■’Ppeal must specify the parlies taking the appeal and  
;l eir urrent addresses, designate the jud gm en t  or

part  the reof  appealed from, and  n a m e  the cour t  lo 
which the appeal is taken. T he  notice o f  appeal shall 
be accom panied  by  p ro o f  o f  service on all o ther  
parties to the action in the trial court .  As provided 
elsewhere in these rules, at the t im e it is served  and 
filed the notice o f  appeal shall be acco m p an ied  by a 
state .nt o f  po in ts  on appeal (R u le  210 (e)) and  
designation o f  record on appeal (R u le  210 (a) (I)) 
and .  ifrequircd .  by the  filing Ice (R ule  204 (h )) and  a 
bo n d  for costs o n  appeal (R ule  204 (c) (I)). If  a 
m o tion  for an  ex tension  o f  t im e to file the s ta tem ent 
o f  po in ts  on ap pea l  o r  des ign a t ion  o f  record on  
appeal has been filed with the appellate  court,  the 
ap pellan t shall se rve  an d  file w ith  the no tice  o f  
appeal a written s ta tem en t  to tha t effect. A m otion  to 
w aive  bond on  appeal pu rsuan t lo R u le  104 (c), o r  to 
appeal at public expense pu rsuan t  to  Rule 209, may­
be filed along w ith  the notice o f  appeal.  Otherwise, 
the clerk o f  the tr ial courts shall refuse to accept for 
filing any notice o f  appeal not con fo rm ing  to  this 
paragraph.

(c) Bond on Appeal.
(1) Unless a party  is exem pted  by law. a  bo nd  for 

costs on appeal shall be filed with  the notice o f  
appeal in a civil case. The bond shall be in the sum  o f  
seven h u n d re d  fifty do llars  (S750.00), un less the 
superio r  court  fixes a different a m o u n t  o r  unless a 
supersedeas bo nd  is filed, in which even t no  separate 
bo nd  on appeal is required. T he  b o n d  on appeal shall 
have sufficient surely  an d  shall be condit ioned  to 
secure the p aym en t ofcosts  if  the appeal is d ismissed 
o r  the ju d g m e n t  a ff i rm ed ,  o r  su ch  costs  as the 
sup rem e court m ay  award i f  the ju d g m e n t  is m o d i­
fied. Ifa  bond on. appeal in the su m  o fseven  hundred  
fifty dollars ($750.00) is given, no  approval  the reof  is 
necessary. After a bo nd  on appeal is filed, an  appellee 
m ay  by m o t io n  raise o b jec t io n  to the  form  or 
am o u n t  o f  the bo n d  or to the sufficiency o f th e  surety 
which shall be de te rm in ed  by the superio r  court. In 
lieu o f  filing sucn  cost bond ,  th e  appe l lan t  m ay 
deposit  in the office o f t h e  clerk o f  the court  from 
which the appeal is taken a sum  o f  money reasonably 
sufllcieni to co v e r  such costs, the  a m o u n t  the reo f  to 
be fixed by the superio r  court.

(2) N o tw iths tand ing  subparagraph (I), a bond 
for costs on appeal shall not be required in an appeal 
from a decision o f th e  trial court in any cr im inal case 
o ra n y  civil case where an  indigent party is entitled to 
co u rt-appoin ted  counsel,  and  a bond shall not be 
required from an em ployee appealing  from a denial 
o fc o m p en sa t io n  by the Alaska W orkers’ C o m pe nsa­
tion Board or from a denial o f a  claim for benefits 
un der  AS 23.20 (Em plo ym en t  Security Act).

(d) S upersedeas  Bond. W henev er  in a civil case 
a n  appellan t en ti t led  thereto desires  a stay on  appeal,  
he may present to the superio r  co u r t  for its approval 
a supersedeas bo nd  which shall have  such surety or 
sureties as the  court  requires. T he  bond shall be 
cond it ioned  for the satisfaction o f t h e  ju d g m e n t  in

'I
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full, together with cosls and interest, i f  for any  reason 
the  ap p ea l  is d is m is se d  o r  if  t h e  ju d g m e n t  is 
affirmed, an d  to satisfy in full such m odification  o f  
the ju d gm en t  an d  such cosls and  interest as the 
suprem e court m ay  adjudge and aw ard. W hen the 
ju d gm en t  is for the recovery ol m o n ey  not otherwise 
secured, the a m o u n t  o f  the bond shall be fixed at 
such sum  as will cover the whole a m o u n t  o f  the 
ju d gm en t  rem aining  unsatisfied, costs on the appeal, 
and  interest, unless the superior court ,  after notice 
and hearing an d  for good cause show n, fixes a differ­
en t am o u n t  or orders  security o ther  than  the  bond. 
W hen the ju d g m e n t  determines the d isposition o f  
the p ro p e r ly  in con trov ersy  as in  real ac t ions ,  
replevin, an d  actions to foreclose mortgages o r  when 
such property is in the custody o f  the  court o r  the 
state troopers o r  when the proceeds o f  such property  
o f  a bond for its value is in the custody or control o f  
the court,  the a m o u n t  o f th e  supersedeas bo nd  shall 
be fixed at such sum  only as will secure  the am o u n t  
recovered for the use and detention o f t h e  property, 
the cost o f t h e  action, cosls on appeal,  and interest, 
unless the superio r  court, after no tice and hearing 
a n d  for good cause shown, fixes a d ifferent am o u n t  
or orders  security other than the bo nd .  A m u n ic i­
pality o r a n  o ff iccro r  agent th c rc o fd c s i r in g a s ta y o n  
appeal is exem pted  from the requ irem ent o f  posting 
supersedeas bond imposed by this subsection.

(c) Failure to File or Insufficiency o f  Bond. (R es­
cinded bv S u prem e Court O rder 576 efiecti vc Febru­
ary I, 1984)

(i) Notice to A ppella te  Court. Im m ed ia te ly  upon 
the filing o f th e  notice o f  appeal,  the C lerk  o f th e  trial 
courts  shall send to the  clerk o f  the appella te  courts: a 
copy o f t h e  notice o f  appeal, s ta tem ent o f  points on 
appeal, designation o frccord  on appeal,  a n d  proofo; 
service o f  these do cum ents ,  indicating the date on 
which they were filed; evidence that ' h e  filing Iceh;„ 
been pa id  an d  a bo nd  for costs on appeal posted, i; 
required,  o r  a s ta tem en t tha t the appeal is at publi, 
expense; a s ta tem en t identifying all parlies  to tin 
appeal a n d  the atto rneys who represen ted  them r  
the trial court; an d  a cony o f  the ju d g m e n t  bem, 
appealed.

( S C O 439 effective N o vem ber  15.19S0; am endedf  
SC O 461 e f iec t iv c Ju n c  1 ,1981; by S C O  5!fteffecii\, 
August 30, 1983; by SCO 513 effective October 
1982; by SC O  554 effective April 4,1983: by SCO 
effective February 1, 1984; by SCO 574 elTeciu. 
February 1, 1984; by SC O  575 effective February 
1984; by SC O  726 effective December 15.1 V5f>- st i 
794 effective M arch 15, 1987; by SC O 830 etieetn 
August 1 ,1987;and by SCO 847 effective Jaminrs )• 
1988)

Annotations

Cases

I. In General 
II Entry o f Judgment 
III. Timeliness of Appeal

A . In General
H. Tolling of Time for Appeal

(0  Ju dgm en t  Against Surety, By en ter ing  into an 
appeal or supersedeas bond given pu rsu a n t  to  su b ­
div isions (c) and  (d) o f  this rule, the surety  subm its  
h im self  to the jurisd ic tion  o f  the su per io r  court and  
irrevocably appoin ts  the clerk o f  tha t  court as his 
agent upon w hom  any papers affecting his liability 
on the bond m ay be served. His liability m a y  be 
enforced on  m otion  without the necessity o fa n  inde­
pendent action. T h e  motion and such notice o f  the 
m o tion  as the superio r  court prescribed m ay  be 
served on the clerk o f  the superior co u r t  who shall 
forthwith mail copies to the surety i f  his address is 
known.

(g) Jo in t  or Consolidated Appeals. I f tw o  o r  m ore 
persons are entitled to appeal from a ju d g m e n t  or 
o rder  o f a  court a n d  their interests a re  such as to 
m ake  jo in d e r  practical , they may tile a  jo in t  notice o f  
appeal, o r n:ay jo in  in appeal after filing separate 
timely notices o f  appeal,  and  they m a y  thereafter 
proceed on appeal as a single appellant.  Appeals may 
be consolidated by order  o f  the appellate court upon 
its ow n m otion  or upon motion o f a  party.

(It) Filing Fee. W hen a notice o f  appeal is filed, 
the appellan t shall pay to the clerk o f t h e  court from 
which the appeal is taken a filing fee prescribed in 
Rule 9. Rules G overn ing  the Administration o f  All 
Courts.

I. In General '
i

An appeal docs not in itselfopcratc to prevent rwottt. *t< • •
judgment below, and in ordci o prevent such an cat m cm .
appellant must either tile a supcisedcas bond qppnu i p i
court or obtain a stay o f enforcement from me - : 
supreme court. Liberty National Insurance C'limpa'- . I h,rt.»- i
Op. No. 281. 398 P2d 997 (Alaska 1963).

Whcrcappcllccdidnottakeacross-appealnorat.r  r
an issue of attorney's fees not previously raised in n.n . 
statement o f points on appeal, he could not att.-Hl-.; . 111.!, <
this regard for first time bv appellee's brief. Alaska ttrt.kt .me*' 
v. McCoy. Op. No. 287, 400 !>2d 454 (Alaska 1965

An attorney in a workmen's compensation piece, on. • "
within the scope of this rule and has the right n| .n , "  . *■
award o f attorney's fees by cither the Hoard or the s h iv  •
Hose v. Alaskan Village, Inc., Op. No. 333. 412 l'2-l ‘ ■
1966).

This rule goserns procedure for obtaining a si., . ■■ • *
compensation award once an appeal has been taker n> ' '  *
not court. Juhns v. Stale of Aiaska. Dept. u fllie ii«.i'«
424.431 P2d 148 (Alaska 1967). *

In determining whether to approve a supersede.!' 6 
this rule, the superior court should apply the same .n ’ * —
ble in determining "irreparable damage" under t l . e ~  *
or AS 23.30.125(e). Johns *. Slate of Alaska. Dept. <4 ll « iW *
Op. No. 424, 431 P2d 148 (Alaska |9h7|

It is not necessary to hold an evidentiary Itearm.-, r '  
alleged deprivation o f the right to appeal where P 1 11 '
she requested her trial defense counsel to tile an a:’- 
conviction, but fails lo indicate time, location, man: • (
stances under which she had requested her counsel' " ' 
appeal. Pore «. Srute, Op. No. 437.452 P2d 433< V.e*
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i.jrl iias llie primarv responsibility lo determine 
.on should be allowed lo appeal ai public expense. 

iiiiMin.' >|>. No. 12:9, 54 J l” d 1028 (Alaska IV7b).

■ 1 ".-n statement o f reasons for denying a motion 
expense, a judge should lake care to slate with 

1 .a detail preliminary' and basic I'acls upon xxhich 
iv  mdge makes such findings will the supreme 
n r  j  clear understanding of the basis for the 

.Inliiistni *. Johnson, Op. No. 1229. 544 P2d 1028

Rule 210. Record on Appeal.
I ’ .-mint! ion of Contents of Record on Appeal.
• lie mne the notice of appeal is filed, the 

. ■ : • nail also serve upon the appellee and file
•■:.'! court a designation of the portions of 
1 including transcripts, exhibits and any
• 'tom the coun lilc, to be contained in the 
pe.il, The designation must describe the

- -a nit reasonable specificity. Within 10 days
• .Twcvnd filing of such a designation, any 

• !' .0 ii.e appeal may serve and file a dcsig-
.luuiiional portions of the recced to be

• •«» ii

■; -appellant designates nothing other than 
1; •• at! reel lured by subsection (0(1) of this rule, 

peilee thereafter designates additional 
■'< (lie parties shall proceed under subsccnon 

’ ;:;ix rule as if the appellee were the appellant.
- in 111c absence of an agreement between the 
' -x 1 i- m order ofthe court to the contrary, the 
mi shall pay all costs for preparation of the

• as.tl record and transcript, including the cost of 
'•a tiiott of those portions designated by the 
"-nee. This rule does not govern the payment for
prepared for the use of the parties or counsel.

'i transcript.
• 'If there is lo lie included in the record on 
:v,ii .my evidence cr proceedings that were ste-
itpitically reported or electronically recorded, 
•■•ippcllant shall incorporate in his designation a 
- vriptwn in the best practical manner of the par- 
'Tii' parts of Ihe evidence or proceedings to be
• 'filed. At the time of filing the request for the 
-'’.nation ofthe transcript. Ihe appellant shall 
•'fi- the type of proceedings and the number of days 
‘ 'rial involved.
-> The appellant shall ascertain from theclcrkof 
trial couri whether the irial court transcript 

:-|Mriment lias the capability to irepare ihe tran- 
-riPi in a timely manner. If it does not. the appellant 
‘Till contract with an authorized transcribing firm
• prepare the transcripts, at a price agreed to 
-'I'U'cn them, within a time which will enable the 
fi’rk of the trial court to comply with subsection (g)
'his rule. The agreement between the appellant 

•"fil the authorized transcribing llrm shall comply

with Rule 36 ofthe Rules Governing the Admin­
istration of All Courts. An authorized transcribing 
firm shall promptly notify the clerk ofthe trial court 
when it has been engaged to prepare a transcript for 
appeal. Promptly upon receipt of such notice, the 
clerk ofthe Mai courts shall comply with Rule 36 (b) 
of the Rules Governing the Administration of All 
Courts. At the time of filing the original of the tran­
script with the clerk of the trial courts, the authorized 
transcribing firm shall also submit a statement of the 
costs of the transcript, identifying the attorney or 
party who made payment. If additional payment is 
made at a later time, the transcribing firm shall 
promptly notify the clerk of the trial courts. The 
clerk of the trial courts shall transmit this informa­
tion to the clerk of the appellate courts.
(3) If the appellant’s designation includes only 

part ofthe recorded or reported evidence or proceed­
ings, the appellee, in his designation rcterrcd to in 
subdivision (a) of this rule, shall in like manner 
designate such additional pans thereof as he desires 
to have added. If it is impractical to describe with 
precision those portions which the parlies desire to 
have included in the record on appeal, amendx d or 
supplemental designations may be filed at the lime a 
transcript has been prepared.
(4) The request forthe preparation ofa transcript 

shall be:
[a] In writing;
[b] Served on the other parties to the appeal;
[c] Accompanied by proof of service; and
[d] Filed in duplicate with the clerk of the trial 

courts. The duplicate copy shall be forwarded imme­
diately by the clerk ofthe trial courts to the clerk of 
the appellate courts.
(5) If a copy ofthe transcript or of the necessary 

portions thereof is already on file, the appellant shall 
not be required lo file any additional copies.
(6) Transcripts will be prepared in a form pre­

scribed by the administrative director by admin­
istrative bulletin.
(c) Stipulation as to Record. Instead of serving 

designations as above provided, the parties by writ­
ten stipulation tiled with the clerk ofthe trial courts 
may designate ’lie parts ofthe record, proceedings, 
and evidence to be included in the record on appeal.
(d) Record to be Abbreviated. All matters essen­

tial to the decision ofthe questions presented by the 
appeal must be included tn the record on appeal, and 
all matters not essential to the decision of such ques­
tions shall be omitted; and the appellate court will 
consider nothing but those parts of the record so 
designated. For any infraction of this rule, the appel­
late court may withhold or impose costs as the cir­
cumstances ol the case and discouragement of like 
conduct in the future may require, and such costs

4 2 3
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may be imposed upon o(Tending attorneys or par­
lies. In addition, if any material part of the record, 
proceedings and evidence is not included in the 
record on appeal, the appeal may be dismissed, or 
such other order made as Ihe circumstances may 
appear to the court to require.
(e) Statement of Points. At the lime of filing his 

notice of appeal, the appellant shall serve and file 
with this designation a concise statement of the 
points on which he intends to rely on the appeal. The 
appellate court will consider nothing but the points 
so stated. On motion in the appellate court, and for 
cause, the statement of points may be supplemented 
subsequent to the filing of the designation of record.
(0 Record to be Prepared by Clerk — Necessary 

Parts.
(1) The clerk ofthe trial courts si.r.’l prepare the 

record on appeal which shall consist of original 
papers, exhibits and transcript as designated by the 
parlies, and which shall always include, whether or 
not designated, the following: the material plead­
ings, without unnecessary duplication: the verdict or 
the findings of fact and conclusions of law: in an 
action tried without a jury, the referee’s or master’s 
report, if any: the opinion, if any: the judgment or 
part thereof appealed from; the notice of appeal with 
date of filing: the designations or stipulations of the 
panics as to matter to be included in the record: and 
the statement by the appellant ofthe points on which 
he intends to rclv,
(2) In a criminal case, if among the points on 

appeal is an allegation that the sentence is excessive 
or too lenient, the record on appeal shall also 
include, whether or not designated the material 
required by Rule 215(g)(1).
(3) If the original of any item lo be included in 

the record on appeal cannot be located or is other­
wise unavailable, the clerk may substitute a copy, 
and shall accompany the record with an affidavit of 
the clerk or a deputy clerk slating the reasons why 
the original is not available.
(-4) The record on appeal shall be assembled by 

the clerk in one or more separate parts or volumes, 
as the clerk may deem convenient, and with each 
page numbered at the bottom consecutively, in 
order that convenient and easy reference, by page 
and volume numbers, may be had to any particular 
paper or exhibit in the record.
(5) The clerk shall prepare, sign and attach to the 

record on appeal a certificate containing the follow­
ing: a table of contents which shall list each docu­
ment and exhibit contained in the record on appeal 
with corresponding volume and page numbers 
where each such document may be found.and a brief 
description of each exhibit indicating if the exhibit is 
a “physical exhibit" which will not be transmitted 
pursuant to subsection (I) of this rule; the date upon

4 2 4

which the preparation of the record was completed; 
and the dates upon and manner in which notice of 
such completion ofthe record was given by the clerk 
and the names ofthe parties or their attorneys to 
whom such notice was given.

(6) Promptly upon the completion of the record 
on appeal, the clerk shall give notice thereof lo all 
parties to the judgment and to the clerk of the appel­
late courts, by sending them a copy ofthe certificate 
referred to in paragraph (5).

(7) Paragraphs (3). (4). (5). (6). (81 and 19) of this 
subsection apply to all records on appeal, including 
supplemental records prepared pursuant lo subsec­
tion (h) or some other provision of these rules, and 
including records prepared pursuant to Rule 215 (gi. 
216 (0.217(c). or 218(e).

(8) The clerk of the trial courts shall comply with 
paragraph (6) of this subsection even though, pur­
suant to paragraph (g) (I). the clerk of the appellate 
courts may request that a particular record be trans­
mitted to his office immediately upon its comple­
tion.

(9) Papers filed under seal in the trial court, 
recordings or transcripts of closed hearings held in 
the trial court, and e.\h;bits submitted or introduced 
at closed hearings in the trial court, must be included 
in the record on appeal if designated by a parts or 
required by these rules to be included. Such papers 
must be maintained under seal while they constitute 
part of a record on appeal, and access to them shall 
be governed by P.ule 512.5(c).

(g) Time for Completion of Record.

(1) The preparation ofthe record on appeal shall 
be completed within 40 days from the date o*' tiling 
the notice of appeal. After completion, the record 
shall be retained in the clerk’s office for a length ot 
time sufficient to permit the preparation of briefs ir 
accordance with Rule 212. The original rccoru. an.: 
such copies as may be required, shall be tram mituv 
to the appellate court in a manner and at :. linn 
designated by the clerk of that court.

(2) Should an authorized transcribing firm b. 
unable to complete the transcripts in sufficient tin:, 
to enable the clerk ofthe trial courts to comply wit 
this subsection, t.ihcr the transcribing firm or tr. 
appellant shall move the appellate court for 
extension of time for completion of the record < ’ 
appeal. The motion shall comply with Ruie 5'' 
shall also be served on the clerk of the trial court 
and shall be considered a routine motion within:* 
meaning of Rule 503 (e).
(3) Ultimate responsibility for compliance" •' 

the lime periods of this subsection shall be with 
appellant. Sanctions for noncompliance m3) * 
imposed as provided in Rule 511.5.
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i' .nor 1.1 (he Court to Correct, Modify or Sup-
UouTii. il is not necessary for the recordon 
v .improved by the trial court or a judge 
. : orov ided in subdivision (k) of this

2! I. but if any dilTerence arises 
•i- i co:*u truly discloses what occurred in 

::;c dilTerence shall be submitted to 
! , that court and the record made to

: :;t court’s decision. If anything mate- 
party is omitted from the record on 
, >r or accident by court personnel, or is 

1 : .an. the pariies by stipulation, or the
. a . r before or after the record is trans- 
i:* .npellate court, or the appellate court. 
,■ ugestion or of its own initiative, may 
. .V omission or misstatement shall be 
. .. if necessary that a supplemental 

certified and transmitted by theclerk 
.rts. All other questions as to the con- 
ofthe record shall be presented to the 

'tin. On motion in the appellate court, 
■. ae record may be modified orsupple- 
... rect omissions by counsel.

. ru for Preliminary Hearings in the 
iiU‘i ' Court. (Rescinded by Supreme Court 

.afective February I. 1984)

'eral Appeals. When more than one appeal 
• . the appellate court from the same judg-
. male record on appeal shall be prepared 

" : 1 i". all the matter designated or agreed upon 
lies, without duplication. The preparation 

: , Td.shall be completed within 40 days after
*' " ' • ofthe last notice of appeal.

f. pea Is When No Stenographic Report or 
Hvrironic Recording was Made. In the event no 
"■ e mnic report or electronic recording ofthe 

or proceedings at a hearing or trial was 
the appellant may prepare a statement ofthe 

>iv..Y of proceedings from the best available 
including his recollection, for use instead ofa 

’-•n.• ranhic or electronically recorded transcript.
• 'ti' •i.itenicni shall be served on the appellee, who 
-erve objections or pr oposed amendments, and 
! e submitted to the court from which the 

:’!Va| is being taken for settlement and approval. As 
'iiled and approved, the statement shall be 
'•ciiKlvti bv the clerk of that court in the record on 

appeal.

. Hi exhibits. If physical exhibits are designated 
"T the record on appeal, the clerk ofthe trial courts 
’''•ill list them in ihe table of contents, together with 
■ I’nel description of each, but shall not transmit 
Jliem lo i he appellate court unless requested lodo so 
'V ihe clerk ofthe appellate courts. II a party wishes 
bas e particular physical exhibits transmitted, he 

nia> file a motion with the appellate court. As used 
n Hus subsection, "physical exhibits” includes

exhibits other than documents or photographs, and 
also includes documents or photographs of 
unusually large size or unusual bulk or weight.
(m) Transfer of Record on Appeal. If it is imprac­

tical for Alaska counsel for a party to prepare his 
brief because he resides in a city or town other than 
the one where the record on appeal is situated, the 
clerk of the appellate courts may direct the transfer 
ofthe record for the accommodation of counsel in 
the preparation of briefs.
(SCO 439 effective November 15.1980: amended by 
SC046I effective June 1,198!:bySCO510elfectivc 
August 30.1982: by SCO 554 effective April 4,1983: 
by SCO 577 effective February 1. I9S4; by SCO 57S 
effective February 1,1984; by SCO 631 effective Sep­
tember 15.1985; bvSCO 736 effective December 15. 
1986: by SCO 768 effective March 15. 1987: by SCO 
795 elfectivc March 15,1987; and by SCO 8S3 effec­
tive July 15. 1988)

Annotations

Cases

I. In General
II. Contents o f Record on Appeal

A. In General
B. Statement of Poinls

I. In General

Mailers that were not made issues in the trial court. In either the 
pleadings or (he pre-trial order or ’hat were not tried before ihe 
court, will not be considered on appeal. Lumbermens Mutual C'as. 
Co. v. Continental Cas. Co., Op. No. I(10.387 |>2d 104 (Alaska 1963).

Where in his reply brief the appellee raised the issue o f allow­
ance of attorney's fees, but did ool cross-appeal and did not by 
cross-statement o f points alert appellant lo such an issue so that 
additional portions o f the record could have been designated if 
appropriate, the issue of attorney's fees allowed by trial court was 
not considered on appeal. Alaska Brick Company v. McCoy, Op. 
No. 287.41)0 l’2d 454 (Alaska 1965).

An argument not made at trial or listed in appellant's statement 
o f points on appeal will not be considered. Moran v, llolman. Op. 
No. 834. 501 t’2d 769 (Alaska 1972).

The failure lo raise a point at trial court level or include it in 
statements of points lo he raised on appeal generally will foreclosure 
the appeal of an alleged error, unless it reaches the level o f plain 
error. Burford v. State. Op. No. 954, 515 l’2d 382 (Alaska 1973).

Letter from Workers' Compensation Hoard notifying claim­
ant's counsel that the record on appeal was complete w.i sufficient 
notice under this rule even though no "certificate" that the record 
was complete was sent, ( unit/ v. Alaska Workers' Compensation 
Hoard. Op. No. 3078. 721 l‘2d 635 (Alaska 19861.

In light ol thc fact that superior court order holding appellant's 
appeal from an administrative agency decision in abeyance was 
never vacated, that the agency did not furnish the superior court 
clerk with a copy ot us decision on reiunsideration. that the agency 
did not prepare and certify the record on appeal, and that the clerk 
ofthe superior court never nniilicd the agency ofthe date Ivy which 
il was to complete the record on appeal, appellant's counsel reason­
ably could have been in doubt as to liovv to proceed with the 
administrative appeal, thus superior voiirt erred in dismissing Ihe 
appeal lor lack o f prosecution. King v. Stale Dept, nf Natural 
Resources. ( Ip. No. 3226. 742 l’2d 253 (Alaska 19871.

II. Conlvnlsnl Record on Vppeal

4 2 5
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along with the brief, clearly inform cross-appcllcc 
,! i-nor. Slats t. Abbott. Op. No. 804, 498 P2d 712

* t • » I

,ii (hat instructions were "lacking and misleading" 
, . erred in giving requested instructions arc too 

, Mv.lc'Ution on appeal. Iransamerica Title Insurance 
, . \t4iii*r). I 'P. No. 869. 507 P2d 492 (Alaska 1973).

Hull'213- Oral Argument.
. I titicr party may serve and file a written 
.•si an oral argument not laienhan lOdays after 
: ,yi a w iiich appellant’s reply brief is due pur- 

.4:t:'.o Rule 212(a)(1). or pursuant to any extension 
- .it nine granted under Rule 502 or 503. If oral 
, . ..".am •' timely requested, it will automatically 
. . aeiiuLd. When a request is made by one party.
-iti final argument extends to all parties. Oral 

. . .•mm mall be scheduled and held as provided in

>t Opening and Conclusion. The original 
;vi:.tni shall be entitled to open and conclude the 
.uaieaiitfthecase. Men there is a cross-appeal, the 

.a v . i i .;::ci cross-appeal shall be argued together. In 

.. n cases the order of oral argument shall bt detcr- 
• ■ttcct In the court at the request of either party or 
:'"n ’Is own motion.
m t' 4'P effective November 15.1980)

Rlllk! _I-̂. Disposition of Appeals.
a1 fiie court may determine that an appeal shall 

•• disposed of by summary order at.d without for- 
■'.il written opinion. To assist the court in making 
" t' determination, the parties may request in writ- 
4 tn.it an appeal be so decided. The request shall be 
eneil by all parties and may be filed any time after 
"v tiling of the notice of appeal.
'hi In a criminal case, a summary order under 

"its Tile shall contain, at a minimum, a statement of 
"e issues considered by the appellate court. This 
'■•atement of issues may be made by reference to a 
-idl court opinion. For purposes of this rule, “crimi- 
•Ucase" includes all collateral criminal proceedings 
•'led in AS 22.07.020(a).
w) Nothing in this rule limits the right of the 

Mriios to oral argument pursuant to Rule 213.
Id) Summary decisions under this rule are with- 
"41 precedential effect and may not be cited in the 
vt*uris of this state.
'SC O 439 effective November 15. 1980)

Rule 215. Sentence Appeal.
(a) Notification of Right to Appeal Sentence. At 

llie time of imposition of any sentence of imprison­
ment of 45 days or more, the judge shall inform the 
defendant as follows:

(1) That the sentence may be appealed on the 
ground that it is excessive;
(2) That upon such appeal the appellate court 

may reduce or increase the sentence, and that by 
appealing the sentence under this rule, the defendant 
waives the right to plead that by a revision of the 
sentence resulting from the appeal he has been twice 
placed in jeopardy for the same offense;
(3) That if the defendant wants counsel and is 

unable to pay for the services of an attorney, the 
court will appoint an attorney to represent him on 
the appeal.
(b) Notice of Appeal. Written notice of appeal 

from a sentence by the prosecution, or by a defend­
ant appealing solely on the ground that the sentence 
is excessive, shall be filed with the clerk ofthe court 
which imposed the sentence not later than 30 days 
after the date shown in the clerk’s certificate of dis­
tribution on the written judgment, except ps pro­
vided for by Appellate Rule 204(a)(4). The notice of 
appeal need only state that the sentence which is 
being appealed is too lenient or excessive. Whether 
or not the defendant is represented by counsel, a 
notice of appeal filed by a defendant shall stale the 
mailing address of the defendant. No fee shall be 
collected for filing a notice of sentence appeal. When 
filed, the notice of appeal shall be accompanied by 
proof of service on opposing counsel.
(c) Termination of Appeal. Any appeal of a sen­

tence initiated by the defendant may be terminated 
by his filing within 30 days from the filing of the 
notice of appeal a notice of intent to terminate the 
appeal. Such a termination shall prevent any 
increase in the sentence or sentences imposed.
(d) Indigcnt’s Right to Counsel on Sentence 

Appeal. An indigent defendant is entitled to the 
assistance ofcounscl in prosecuting an appeal on the 
ground that the sentence is excessive. Where an 
appeal is taken by the prosecution pursuant to AS 
12.55.120(b) on the ground that the sentence is too 
lenient, and the defendant has not appealed, the 
appellate court in its discretion may appoint counsel 
for an indgcnl defendant.
(e) Forwarding Notice of Appeal. Immediately 

upon filing of a notice of sentence appeal, the clerk 
shall forward a copy ofthe notice to the clerk ofthe 
app.’llatc court. The copy ofthe notice sent to the 
appellate court shall be accompanied by a copy of 
the judgment as required by Rule 204 (i).
(f) Sentencing Report. The trial court shall pre­

pare a sentencing report as part ofthe record, which 
shall include the following:
(I) A verbatim record ofthe sentencing hearing, 

including statements niade by witnesses, the pros­
ecuting attorney, the defense attorney, and the 
defendant;

431
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(2) The reasons for selecting the particular sen­
tence imposed:
(3) Specific findings on all material issues of fact 

and on all factual questions required as prerequisite 
to the selection ofthe sentence imposed:
(4) A precise statement of the terms of the sen­

tence imposed and the purpose the sentence is 
intended to serve.
(g) Record on Appeal.
(1) Preparation and Contents. Within 15 days 

after the filing of a notice of sentence appeal, the 
clerk shall prepare sufficient copies of the record on 
appeal, which shall consist of the following:
[a] A transcript of the entire sentencing proceed­

ing. which shall include the complete sentencing 
report required by subdi’-'sion (0 of this rule;
[b] All reports and documents which were avail­

able to the sentencing court as an aid in imposing 
sentence:
[c] Notices of factors in aggravation or mitiga­

tion, if any, filed under AS 12.55.155 (0-
The clerk shall number the pages of fine record 

consecutively in the same manner as required by 
Rule 210 (f)(4). The 15-day period may be extended 
as provided in Rule 210 (g).
(2) Distribution. Immediately upon preparation 

of the record on appeal, the clerk shall send the 
original to the clerk of the appellate courts, and 
copies to the defendant, his counsel, and the 
attorney for the prosecution.
(h) Memoranda on Appeal.
(1) By Appellant. Within 15 days after service of 

copies of the record on appeal provided for in (g) of 
this rule, the appellant shall file with the appellate 
court the original and three copies of a typewritten 
memorandum in support of the appeal.
(2) By Appellee. Within 15 days after service ofa 

copy of appellant’s memorandum, the appellee may 
file with the appellate court the original and three 
copies ofa typewritten memorandum in opposition 
to the appeal.
(3) Reply Memorandum. No reply memoran­

dum shall be filed unless ordered by the court.
(4) Form and Contents of Memoranda. The 

memoranda filed by either the appellant or the 
appellee need not comply with the requirements of 
Appellate Rule 212 unless ordered by the appellate 
court.
(5) Service of Memoranda. When filed, the origi­

nal memoranda shall be accompanied by proof of 
service on opposing counsel.
(i) Disposition of Appeals by Reviewing Court. 

Sentence appeals will be disposed of by the appellate

4 3 2

court on the record. Oral argument, if timely 
requested no later than ten days after the date on 
which the appellee’s sentence memorandum is due. 
is limited to fifteen minutes per side, unless other­
wise ordered by the court of appeals. The order of 
argument is as provided in Rule 213(b). In cases 
where sentence appeals are consolidated with 
appeals on the merits, a timely request for argument 
on the merits in accordance with Rule 213(a) or Rule 
217(h) is deemed to include a request for argument 
on the sentence appeal.
(j) Bail Pending Appeal. A sentence appealed on 

the sole ground that the sentence is excessive docs 
not confer or enlarge the right to bail pending appeal.
(k) Consolidation of Sentence Appeals with Reg­

ular Appeals. An appeal ofa sentence on the ground 
that the sentence is excessive or too lenient shall be 
consolidated with an appeal by the same party based 
upon other grounds. Upon consolidation, the pro­
cedure for perfecting an appeal on other grounds 
shall govern.
(SCO 439 effective November 15.19S0; amended b\ 
SCO 515 effective October 1, 19S2: by SCO 554 
effective April 4. 1983; by SCO 575 effective Febru­
ary 1,1984; by SCO 781 effective March 15.198 ; by 
SCO 827 effective August 1.19S7: by SCO S29 e-icc- 
tive August 1, 1987: and bv SCO 862 effective JuK
15. 1988)

Annotations

Cases

A  sentence will be modified on appeal only if those i:x..r.cv- 
where the reviewing coun is convinced that the sentence- louti 
was clearly mistaken in imposing a particular sentence. McSlain i. 
State. Op. No. 1016.519 P2d 811 ( Alaska 1974..

Where a case is on appeal, the denial of cuilt shoui. tt-e t\ 
considered as a factor weighing against probation. Brudlev . Man. 
Op. No. 1145, 535 P2d 1031 (Alaska 19751.

The standard o frcvew  on a sentence appeal is to 0 . ;.- nut. 
whether the trial clearls mistaken. State s. Irunnel. Op. \  i >
549 P2d 550 (Alaska 1976).

A  sentence is imposed at the time it is first announced .•:■ mil 
record by the court. State v. Trunncl. Op. No. 1260. 54° . 5s 
(Alaska 1976).

When a sentence is reduced under Criminal Rule ' 
amounts to the imposition of a new sentence which the s:.;. to. 
appeal. State s. Trunncl, Op. No. 1260.549 P2d 550(Alas- I'1' '

Probationer may seek relief by sentence appeal follower :-»h 
non revocation and imposition o f sentence of impri- "mer 
Gilligan v. State, Op. No. I37S, 5^0 P2d P i  Alaska W

Denial ofa motion to reduce sentence is not the im po -: it- ’ 
sentence for the purpose of paragraph (bl of this rule. I)a»i*'  mjh  
O p. No. 1453. 566 P2d 640 (Alaska I4t7|

Rule permitting defendant sentenced to 45 d . i "  "r 
appeal ihe sentence did not conllic won statute conter"h

Mere assertion that defendant told his attorney that I:, cr'it-
to attack sentence as excessive does not demonstrate that   uv'
file appeal within 30 days was due to excusable neglect. u *'
limit should be relaxed to avoid injustice, where motion: 
cation of sentence was made two years after sentence wa< 
luylor v. State. Op. No. 1436. 564 P2d I2|9 ( Alaska l‘!‘ "
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Huge caseload bloats lethargic, costly system in Florida, U.S.

p— Mwiiwwirmi i B—

2 S S  D E A T H

P E N A L T Y

ByDAVEVONDREHLEHerald Stall W riter

On a whim during a burglary’. Charles Proffitt 
murdered Joel Medgebow on July 30, 1973. He 
plunged a bread knife into his sleeping victim’s 
chest, "just to see what it felt like."
Three years later, using Proffitt vs. Florida as its 

test case, the U.S. Supreme Court upheld Florida’s 
death penalty. Proffitt could be dead in six months.. 
Attorney General Robert Shevin predicted.
Today, 15 years after the murder, Charles Prof­

fitt is alive and well, sewing uniforms for inmates at 
Florida State Prison. The Florida Supreme Court 
. reduced his sentence to life last year. ’

The state of Florida spent at least half a million 
doilars over a decade and a half trying to execute 
Charles Proffitt. It failed.
For Florida, and the 

36 other states -that 
impose the death pen­
alty, Proffitt vs. Flori­
da is still a test case:
And the death penalty 
fails the test. The 
death penalty is cosily. ,A FAILURE OF EXECUTION 
slow and inefficient. First of a series
Apart from'any ar- : 1-------;--

gumertts about the morality of capital.punishment, 
there is something terribly wrong.with the system.
• Costly: The;death penalty .costs much;more. 

ihan life imprisonment without parole. It has cost 
Florida at least $57 million sioce 1973, according to 
conservative calculations tased on independent 
studies. • ....
• Slow: 36 Inmates on Florida’s Death Row 

have been there more than 10 years. Florida’s se­
nior Death Row resident, Howard Douglas, is in his 
15th year — and his execution is nowhere in sight.
• inefficient: Half of all death sentences are 

overturned on appeal, usually after years of expen­
sive litigation. For every execution in America, 
courts sentence 13 more people to die.
The statistics speak for themselves: Death Row 

is going to get bigger, the wait for-execution is sure . 
to get longer, and the cost is bound to get higher. . 
Experts are coming to the grim conclusion that little 
or nothing can be done to make the system work. It 
is a failure of execution.
. ' Nowhere is this fact more clear than in Florida,-a

M M t

► Spent by Florida 
taxpayers on the 
death penalty since 
1973:at least 
$57,215,210.
► Executions: 18.
► Cos! per 
execution: at least 
$3,178,623.
► Cost of life in 
prison (40 years): 
$515,964.
The appeal 

process: at least 
$36.1 million, just 
tor government- 
paid lawyers.

fervently pro-er.ecution state that 
has always been among the first to 
arrive at death penalty milestones.
Here — where 296 convicted kill­

ers make up the largest Death Row 
in the nation — judges, prosecutors 
and politicians are quietly lowering 
their sights, giving up on swift and 
sure justice, and learning to live 
with a bloated system that splutters 
and wheezes.
"I don’t know if we’re ever going 

to catch up," says Carolyn Snur- 
kowski, Florida’s chief appellate 
prosecutor. The best the system 
can hope for, she says, is to "keep 
plodding along.”
For capital punishment advo­

cates, this is a bitter pill. Just two 
years ago. former Florida Attorney 
General Jim Smith pumped up his

campaign for governor by promising 
two executions a month or more. 
. "This delay couldn't go on forever," 
he said.
Today, the numbers refute such 

predictions. Even though the public 
solidly supports the death penalty, 
Florida has executed but two men in 
the past two years. Nationwide, the 
number is just 39.
In the same two years. Florida 

courts sent 89 people to Death Row. 
Nationwide: some 600.
"We’re not going to clear out 

Death Row any more than we're go­
ing to pay off the national debt," 
says former Florida Bar Association 
President James Rinaman of Jack­
sonville. Rinaman, a death penalty 
advocate, has labored for more than 
three years to speed up the system.



Failure clearly visible

The failure of the death penalty is 
visible from one end of the nation to 
the other.
• More than 2,100 people live on 

America’s Death Rows. At the cur­
rent execution rate, it would take 82 
years to kill them all. And the Death 
Row population is likely to double by 
the turn of the century.

0  In Dade County, the public de­
fender is under court order not to 
take on any more death penalty cas­
es — the caseload is too great. Pri­
vate attorneys must be appointed 
— and paid for — by the courts. 
"The system doesn’t have the re- 
' sources to handle the workload," 
says Public Defender Bennett 
Brummer.
• The number of capital cases on 

appeal in the federal courts will 
more than triple in the next two
; years, according to a study prepared 
for the federal judiciary. Lawyers to 
handle these appeals will cost the 
nation's taxpayers $30 million a 
year, the study concluded.
California, for example, has 234 

prisoners on Death Row — the 
third-largest population in the coun­
try. Its last execution was in 1967. 
Yet the taxpayer-funded budget for 
defense attorneys there is more 
than $2 million a year.
• Even Bob Graham, the former 

Florida governor who signed more 
death warrants than anyone in the 
state’s history, pronounces the 
death penalty system a "quagmire.”
"And if the definition of justice is a 

system that administers equal and 
predictable results, then capital 
punishment in the United States to­
day falls short,” Graham says.
It was not "supposed to be this 

way. Not after millions of dollars 
and years of •••Tort spent trying to 
make the death penalty work.

T h e  heyday

The heyday of the death penalty 
in America came in the 1930s. 
Hanging judges and biased juries too 
often used the penalty as little more 
than a legal lynching.

Proffitt ; B u n d y

‘If the definition of 
justice is a system that 
administers equal and 
predictable results, 
then capital 

::: • punishment in the '* 
United States today 
falls short.’

Sen. B o b  G r a h a m

Gradually, the numbers subsided: 
there were fewer executions in the 
'40s and fewer still in the '50s. Le­
gal assaults on the fairness of the 
death penalty system stopped exe­
cutions altogether in Florida in 
1964. In 1965, a commission to re­
vise New York's penal code found 
that "whatever aspect of the death 
penalty one examines, one finds 
nothing but obstruction, confusion 
and waste.”
Two years later, executions 

ceased across the country.
In 1972. a narrow and fractured 

majority of the U.S. Supreme Court 
concluded the death penalty, as it 
existed in America, was unconstitu­
tional.
Justice William Brennan wrote 
that capital punishment depends on 
"a system in which the punishment 
of death is invariably and swiftly im­
posed. Our system, of course, satis­
fies neither condition. A rational 
person contemplating a murder is 
confronted, not with the certainty of

a speedy death, but with the slight­
est possibility that he will be execut­
ed in the distant future."
; Although Brennan and Justice 
Thurgood Marshall said the death 
penalty would always be unconstitu­
tional, the seven other justices en­
couraged the states to draft new 
laws that would meet the constitu­
tional test.

‘A  back-breaker’

Florida obliged within six months. 
Texas, Georgia, Louisiana and oth­
ers were close behind. Courts and 

' legislatures in 37 states have tin­
kered ceaselessly ever since, trying 
. to make the death penalty fair, ratio­
nal and swift.
But instead of fair, rational and 

swift, all this tinkering is making the 
law ever more complicated. And 
complicated means slow. It means 
expensive. I 
“There is no question that it’s a 

back-breaker,” says Sandy Wein­
berg, a former federal prosecutor. 
Recently, Weinberg helped win 
freedom for Death Row inmates 
William Riley Jent and Earnest Lee 
Miller. “It takes eight years or more 
of litigation to execute someone, 
and the process just can’t go fas­
ter."
"The Supreme Court has said 

‘death is different,’ " says Bob Span- 
genberg, a Boston-based consultant 
who has studied legal costs and the 
death penalty for 24 state and feder­
al agencies. "The court has said ev­
eryone must follow extensive proce­
dures to guarantee the process is 
fair. And that takes a lot of time. In 
cirry case."
As judges anguish over each case, 

more and more pile up behind. The 
backlog is infinite. With 300 new 
cases every year, the U.S. could ex­
ecute one person every day, and it 
would take more than 30 years lo 
empty all the Death Row cells.
No one familiar with the system 

believes that is possible. Daily exe­
cutions are unprecedented in Amer­
ican history. The executioner's 
busiest year was 1935, when there 
were 199 executions.



;

That record rate, given the cur­
rent pace of death sentencing, 
wouldn’t make a dent in America’s 
Death Row. At that rate. Death 
Row would keep on growing.
Last year there were 25 execu­

tions in America, the most in a quar­
ter century. Yet the system is bare­
ly plodding along, falling further and 
further behind.
Even that great motivator of bal­

ky government — community out­
rage and pressure — cannot speed 
the system. No murderer is more 
loathed and notorious than Theo­
dore Robert Bundy. In 1978, Bundy 
slipped into a Tallahassee sorority 
house and bludgeoned two sleeping 
women to death, then killed a 12- 
year-old girl in Lake City.
He was sentenced to die three 

times in 1979. Nine years later. 
Bundy is alive and well on Death 
Row.
For five of those years, his case 

sat before the Florida Supreme 
Court. Like all capital cases in Flori­
da, Bundy's sentence went to the 
state high court for a mandatory re­
view. Court justices insist they 
weren’t dragging their heels. The 
backlog was just too big.
Florida high court justices plow 

through 70 mandatory reviews each 
year, consuming at least a third of 
their time. On top of that, the justic­
es are hit with 30 to 40 last-minute 
appeals.
"Let me put it this way: Capital 

cases are a very small part of the 
caseload of the Court, but we must 
spend a very, very, very substantial 
amount of lime on them," says Jus­
tice Gerald Kogan. "The workload 
is far out of proportion with the ac­
tual number of cases.”
Chief Justice Parker Lee McDon­

ald: "If I could figure out a way to 
make this better or easier or quick­
er, I would. But I can't."

Executing Ted B u n d y

Bundy’s federal appeals couldn't 
even start until the state Supreme 
Court made its ruling. Once the fed­
eral appeals were filed, they imme­
diately bogged down in another 
backlog.
Last week, the 11th Circuit Court 

of Appeals in Atlanta turned down a 
Bundy petition. The court took al­
most two years to decide. Some 
' think the end is in sight for Ted Bun­
dy. They've been wrong before.
There’s nothing unusual about 

Bundy’s case. Indeed, there are 55 
death cases in Florida alone that 
have been in the system longer than 
Bundy’s.
And it's getting worse. A year 

ago, only 275 of the 2,100 death 
penalty cases in America — 13 per­
cent — had reached the federal lev­
el of appeals. Almost all of them 
were from Southern states. They 
consumed about a third of the judg­
es’ time in the 11th Circuit Court of 
Appeals and the Fifth Circuit in New 
Orleans.
From those 275 cases, the federal 

caseload will increase to 1,000 by 
1990, according to Spangenberg, 
the Boston analyst. He talks of "a 
tidal wave” of death penalty cases 
about to swamp courts that have lit­
tle or no experience with such ap­
peals.
Specifically, the federal courts in 

California have but a single death 
penalty case on their dockets. Soon, 
the caseload will be 80. After the 
wave hits California, it will hit Ohio. 
Then Illinois. Pennsylvania, Arizo­
na.
"What was once a Southern prob­

lem is soon going to become a na­
tional problem,” Spangenberg says.
Across the nation, federal judges 

are looking toward Florida to size up 
the future. They see a 300-person

Death Row. They see a five-year 
court backlog. They see Charles 
Proffitt sewing uniforms and Ted 
Bundy reading legal briefs.
"The judges are beginning to re­

alize what is happening,” says Span­
genberg. "And they’re asking: 
‘What the hell are we going to do?’ ”



At Starke, more inmates —  296 —  await the executioner 

than in any state. Eighteen havo boon electrocuted.

It YE AKS ON DEATH ROW: Howard Douglas, Cary Alvord, James McCray, Vernon Cooper,
I) YEARS; Ronald Jackson, Jacob Dougan, Aivin Ford, Levis Aldricft, Charles Messer, Douglas Meeks, William EHedge, Thomas Knighl, Lcnson Hargrave.
II YEARS: Carl Jackson, Sampson Armstrong, Charles Foster, Raymond Slooo, Eligaah Jacobs. Wardell Riley, Jessie Talero, Mark Mikenas, William Zeiylcr, Joseph Spailang,
II YEARS; Henry Sirccl Jr., Harold Lucas, James Hitchcock,
10 YEARS: James Rose, Amus King, Carl 'osyer, S-nes! Downs, Bennie Demps, Robert Buloid. Freddie Hall, Mack Ruffin, Morgan Floyd, Jornes Morgan.
1 YEARS: John Ferguson. Waller Stcinhorsl. William Thompson. Jimmy Srnllh, Stephen Soukcr. Nellie Marlin, William Christopher. Raleigh Forier, William While. Marvin Johnson, Aubrey Adams Jr., Leslie Jones. David Oeiap, McArihur Breedlove, Robert Hciney, Kenneth Grithn. Gary Trawick, Roy Stewart, Terry Sift)!, Theodure Bundy.
( YCARS; Gragory Engle, Rulus Stevens. Johnny Copaland, Bryan ̂{nnlngs.

7 YEARS: Frank Smith, Paul Scoll. Lairy Johnson, Theodore Bassett, Bobby Lulk, Gregory Mills, Bernard Bolandcr, Robert Combs. Robert Waterhouse, William Middleton. Terrell Johnson. Robert Tcflcteller, Kcnncin Quince. Jamc» Agan, Oan Foully, Ernest Fltipalnck, Sonny Dais Jr., Larry Mand. Oscar Mason, Jellery Dauuheriy, Linroy Bclloson, Ian Lightbourn, Joim Michael, John O Callaghan, Chester Marwels. Jim Chandler, 
a YEARS: Manuel Valle, Ed Tlmmas. Theodore Harris. Robert Preslon, Leo Jones. Freddie Williams. Edward Kennedy, Harman Parker Jr., James Card Sr.. Phillip Alkms, Ted Herring. William Squires. Daniel Johnson. Robcrl Pallon. Thomas Rope, Roy Harlch, Jerry While, Robert Craig, Omar Blanco, Charlie Burr. Ronnie Jones, Davidson James, Millord Byrd, Daniel Doyle, Frank Grillln, Mario Lara, David Gorham, Larry Brown, Robert Henderson, John RusIl Douglas Jackson.
S YEARS: Alphonso Cave. John Mills, J B. Parker. Garry Hollman, Tommy Groover. Kenneth Hardwick, Allen Davis, George Lemon, Kayie Sales, Ernest Roman, F.L. Medina, Lloyd Guest, Robert Parker, Clarence Hill. Marion Francis, Milo Rose, William Ruliy, Raymund Kuon, Clarence Jackson.
4 YEARS: Harold Hooper, Joel Wrlghl, Ronald Woods. Enrique Garcia, Raymond Dollnsky, Gerald Slano, Fred Way, Andrea Jacasun, Harry Phillips, Robcrl Reese. Richard Cuoper, Jason Mahon. Michael Lambili, Lrnesio Suarei, William Kelley, Anlhuny OcViololll, Robert Clock, Carl Duiotli. Oavid Joluislon, Jason Deaton, Donald Lloyd, James Hull, John Marek, Jcllrey Muelileman, Thomas Provciuaiio, Eduardo Lopei.
3 YEARS: Chorlcs knighl. James Floyd, James Hamblen, Jojn Melendet, Gregory Kokal. Oscar Torres-Abruledu, Jerry Rogers, Abrou Scoll. Nathaniel Jackson, David Gore, Joseph Kamirci, Herbert Spivey. Burley Gilliam, Billy Nibeil, Robert Long, Joe Nnon, Jainos Floyd, 
3 YEARS: Rlchoid Rhodes, Layne Tompkins, Guy Cochran, Jessie Livingston, william Turner. Roy Swollord. David Cook, Juiiias Buendano, Marlin Grossman, Rickey Roberts. Angel DiaL Johnny Perry, Jerry Correll, Duane Owen, Gary Tillman, Morris Brown, John Hardwick Jr., Frank Smilh, Anthony Oryan, Johnny Williamson. Daniel Rcmcla, Relnaldo Amoros. Donald Kriliman, Johnny Hobinsun, Harold Harvey Jr. Hector Fucnle, Juan Banda. 
Jesus Scull.
LESS THAN 2 YEARS: Etheria Jackson. John Merrill. Paul Hildwin. Kcnnelh Stewarl, Robert Roundtree, Waller Brown. Cleu Leroy, Allon Muoie, Waller Kyscr, Charles Pridgen, Willie Mitchell Jr., John Edwards, Arthur Kulhcrlord, Rudolph Hoilun, James Harmon, Leonard Spencer, Glover Reed, Kaysie Dudley, Darryl Barwick, Mark Davis, Tlmolhy Hudson, James Brown. Paul Brown, George Murns, Wilburn Lamb, Carla Cailller, Chortle Thompson. Alberlo Farinas. Geurge Hill, Carlos Bello, John Henry, Michael Rivera, Darrell Hallman, Arthur Scii.tler. Melvin Trollcr. Jorge Zcrquera. James Mack, Samuel Rivera, James Dailey, Manuel Cohna, Andrew Williams. William Reaves, Jerry Slokos, Mac Wright, Rugcr Cherry, James Qryanl, William Rhudes, Dee Casteel, Michael Irvine, Michael Bruno Sr., Aiptionso Green, Eddie Alvin, Dominick Occlncune, Todd Mcndyk, Dennis Sochor, Antonio Curler, Krishna Maharaj, Michael Keen, Doy Christian, John Freeman, Frederick Nowilike. Clinton Jacksun, Pelcr Ventura, Bradley Scoll. Edward Castro. David Pentecost, George Suulli, David Young. Richard Anderson. Raymond Thompson, George Porter Jr., Johnnie Bouie Jr. Waller Crubak. Bcrnell llegwuod. Thewell Hamlllon, Jerry Heliburlon, Paul Johnson. Randall Jcncs. Robcrl Qlaklcy. Edward Ragsdale, Donny Craig. Daniel Burns Jr., James Campbell, Manuel Pardo Jr., Leoriuid Smalley Jr., JufltcS Duckell.
EXECUTED IN 11 YEARS: John Sponkclmk, Robert Sullivan, Anlhony Anlone, Arlhur Goode, James Adams, Corl Shrincr, David Washington, Earnesl Dobbcrt, James Henry, Timoihy Palmes, James Raulerson, Johnny Will, Marvin Francois, Daniel Thomas. Oavid Funchcss, Ronald Straight, Beaolord While, Willie Darden.
SOURCE; Florida Department ol Corraclions
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By DAVE VON DREHLEHerald Staff Vriler
At first glance, executions appear 

cheap.
Funeral suit from Jim Tatum’s 

Fashion Showroom in Jacksonville
— "We Fi’ Them All. Big and Tali’’
— costs $150. Florida’s budget for 
the last meal: $20. Executioner’s 
fee: $150. Undertaker: $525, box 
included.
But the true cost bf an execution 

is closer to $3.2 million.
To execute a prisoner, the state 

of Florida spends sue times as much 
money as it would to keep him in 
prison until he dies of natural 
causes.
How come? Why does the death 

penalty cost so much more than 
life-without-parole?
Government agencies and inde­

pendent analysts in eight states 
have scrutinized the ledgers. Said 
Michael Gradess, who calculated 
the cost of a proposed death penalty 
in New York: “People in states that 
have the death penalty kept telling 
me, *1 hope you’re ready to go bank­
rupt.’ "
Although the numbers vary, all 

the studies agree that death penalty 
cases cost more than life-in-prison 
cases at every’ level — from pretrial 
investigation to last-gasp appeals.
To begin with, death penalty cas­

es almost always require a trial. 
They usually generate a lot of pub­
licity, making prosecutors reluctant 
to plea bargain. And only a suicidal 
defendant pleads guilty when facing 
death.
And death penalty trials take lon­

ger. Attorneys have unusual free­
dom to question potential jurors one 
by one — a very time-consuming 
process. Fighting for their clients’ 
lives, defense attorneys file twice as 
many pretrial motions as in the

average nondeath murder trial, a 
California study found.
Once the defendant is found 

guilty, the law requires a second tri­
al to decide if the prisoner should 
live or die. •
To show why they should live, de­

fendants often call as witnesses psy­
chiatrists, family members, former 
teachers, even accomplices in past 
crimes. The witnesses have to be lo­
cated, which can take months of ex­
pensive investigation.
To show why the defendant 

should die, the state tries to per­
suade the jury that he is hopelessly 
evil, a permanent danger to society. 
For this, prosecutors rely heavily on 
high-priced psychiatrists.
The total additional cost for trial 

and sentencing over a no-execution 
murder trial: at least $36,000, a 
Maryland study showed. A similar 
study in Kansas figured the addition­
al costs at $116,700.
After sentencing, every death 

verdict must be reviewed by the 
state Supreme Court. The U.S. Su­
preme Court requires it. And every 
defendant is entitled to a state-paid 
lawyer.
Bob Spangenberg, a consultant 

for the American Bar Association, 
surveyed more than 150 capital cas­
es across the country. For defense 
alone, these mandatory reviews 
cost an average of $34,740 each, 
Spangenberg computed.
That's just the beginning. After 

the mandatory review there are at 
least six levels of appeals. Spangen­
berg calculated these costs. Aver­
age cost for. government-salaried 
defense lawyers: $137,410.
This is a bargain compared to 

costs racked up by prestigious vol­
unteer lawyers handling death pen­
alty appeals. Wilmer, Cutler and 
Pickering, a big-name Washington 
firm, figures it has already laid out

$1.2 million in attorney time and 
$173,000 in hard cash arguing fed­
eral appeals for serial killer Ted 
Bundy.
There are two sides, of course, to 

every appeal. The prosecution 
needs lawyers, too. Repeated stud­
ies show that prosecutors match de­
fense attorneys dollar-for-dollar.
In Florida, state-paid prosecutors 

and defense attorneys received 
about S3 million last year — to fuel 
a system that executed only one 
man, Willie Darden.
James Rinaman, former president 
of the Florida Bar Association, has 
studied the process at length, hop­
ing to speed it up. He believes more 
lawyers are needed. To keep up 
with the demands of Florida’s enor­
mous death-penalty system, Rina­
man estimates, taxpayers should be 
shelling out $12 million a year for 
lawyers alone.
"It boggles the mind,” he says. 
Analyst Spangenberg estimates 

the cost of appellate lawyers will 
soon lop $30 million a year nation­
wide.
In the past, states kept costs 

down by relying on volunteer de­
fense lawyers. Now there are too 
many cases and too few lawyers.
Says Clearwater’s Pat Doherty, 

one of Florida’s busiest volunteer 
capital attorneys: “It isn’t good pub­
licity. If you’re going to do volunteer 
work, you're better off representing 
the Poor Clares."
Then comes the expense of pris­

on. Death Rows cost more to run 
than ordinary maximum security 
cell blocks, according to studies in 
Kansas and Alaska. Florida prison 
officials say specific calculations are 
impossible.
Florida officials calculate one 

cost, however. When the governor 
signs a death warrant and an in­
mate’s execution is scheduled, the 
doomed man is moved to a cell near-



er the electric chair. For 30 days, 
guards keep a round-the-clock 
watch to make sure the inmate 
doesn't kill himself.
The cost in overtime for guards 

each time a warrant is signed is 
$13,800.
There have been 199 warrants 

signed in Florida since 1973. Some­
times the state saves money be­
cause the guards can watch several 
doomed men at once.
Merely feeding and housing a 

Death Row prisoner long enough to 
execute him costs, on average, 
$108,000.
Total it up.
Florida taxpayers have paid more 

than $57 million for the death penal­
ty since 1973. This number is based 
on the most conservative figures 
available. The real cost could easily 
be twice that or more.
Divide the $57 million by 18 exe­

cutions. The bottom line: at least 
$3.2 million per execution. And the 
cost is growing.
Bob Spangenberg. the bar associ­

ation consultant: "The costs are go­
ing to add and add and add and add. 
It’s going to add up until something 
gives."
Michael Gradess, who studied the 

issue for the state of New York: 
"You're going to see a death penalty 
that costs a billion dollars nation­
wide."
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Fairness was fatal blow to fast executions
By DAVE VON DREHLEHerald Stall Writer
Howard Douglas is the Methuselah of 

Death Row. The jury thought he should 
live, and the judge thought he should die. 
Fifteen years later, courts are still trying 
to sort it oul
Douglas may well become the first man 

in Florida history to live for 20 years in the 
shadow of the electric chair.
But almost certainly, he won’t be the 

last.
Why does the death penalty take so 

long? Why is it that 97 percent of the death 
sentences imposed by America’s courts 
have yet to be carried out — even though 
the public strongly supports capital punish­
ment and spends millions trying to speed 
the process?
Lawyers blame the governors. Gover­

nors blame the courts. Courts blame the 
lawyers. But still nothing happens. There 
is a population explosion on America's 
Death Row, and no one has a realistic solu­
tion.
Legal experts — both for and against 

capital punishment — are coming to an 
identical conclusion: The death penalty it­
self is to blame. It is too complicated to 
work efficiently.
When the death penalty almost died 16 

years ago. advocates rushed to resuscitate 
it. What they ended up with, many experts 
now believe, is a monster of litigation — 
unpredictable, irrational, causing chaos 
wherever it goes. And impossible to con­
trol.
Here's why it is failing:
9 When the U.S. Supreme Court decid­

ed in 1972 that capital punishment was un­
constitutionally arbitrary, state legisla­
tures moved swiftly to restore the death 
penalty. To eliminate the problem of un­
fairness, lawmakers established complex 
standards for determining who should live 
and who should die.
• The Supreme Court wanted to make 

sure the new laws worked — that they re­
ally were fair. So it initiated an unprece­
dented level of state and federal court 
scrutiny.
• Courts eventually discovered that 

the complicated new laws worked only

These are the steps every capital case must pass through before execution:

■I ► TRIAL — D e :end an t  guilty or not guilty?
► SENTENCING —  Should  d e fe n d a n t  live or d ie?
► DIRECT APPEAL — S ta te  S u p re m e  Court rev iews d e c i ­

sion.
► U.S. SUPREME COURT — P r o c e s s  fair thu s  fa r?
► COLLATERAL APPEAL — S ta te  c o u r ts  ex a m in e  trial p ro ­

ced u res .
. P A I l l in r  — ► HABEAS CO RPUS —  Federal  c o u r ts  look for cons t i tu -
A FAILURE
OF EXECUTION i i ,•
Second n fa  series--------------  ^  u .S .  SUPREME COURT —  Final review.

<
At any point, the case can be sent back to a lower level. And the process begins 

again.

£ £  D E A T H

P E N A L T Y

about half the time. Half of all death sentences, they de­
termined, were mishandled — and ultimately illegal. So 
the intense level of case-by-case scrutiny persisted.

9 As more and more judges looked at more and more 
bases, they came up with more and more interpreta­
tions of the law. With each new interpretation, inmates 
found more avenues of appeal.
O Judges and juries nevertheless have embraced the 

new death penalty as never before. The system is now 
hopelessly behind. For every 30 death sentences, 
America has executed one person.
| A solution, if it comes, would require a virtual revolu­
tion in the criminal justice system — a bloodbath of pro­
portions never seen in the nation’s history. An execu­
tion a day, every day, for decades.
.' "That’s just not going to happen. It’s never going to 
happen," says Carolyn Snurkowski, chief appellate 
prosecutor for the Florida attorney general.
"We have to figure out a way to dig ourselves out of 

this mess, or we need to get rid of the death penalty," 
says Ed Austin, state attorney for Jacksonville, the pro- 
ideath penalty dean of Florida prosecutors.
’ The death penalty used to work fast — especially in 
the South, The jury delivered a verdict, the judge im­
posed sentence and the warden readied the gallows or 
the electric chair. Convicted rapist Robert Hinds was 
executed in Florida seven days after his trial in 1937.
But with speed came outrageous excesses. Small­

town judges and juries had the awesome power to de­
cide for themselves who would live and who would die. 
Not surprisingly, blacks fared poorly in this lottery. 
Though they comprised less than 20 percent of the pop­
ulation, blacks made up more than half the people exe­
cuted in America before 1967.



Eventually, the abuses soured the public on the death 
penalty. Executions ground to a halt in 1967, and the 
Supreme Court agreed to take a long look at the issue. 
After an anguished debate, the justices ruled in 1972 
that all existing capital punishment laws were funda­
mentally unfair and thus unconstitutional.

Dependent on w h i m

Justice William Douglas summed up: "No standards 
govern the selection of the penalty. People live or die, 
dependent on the whim of one man or 12."
This landmark decision in Furman vs. Georgia was a 

narrow one — the vote was 5-4. The chief justice at the 
time, Warren Burger, wrote the dissenting opinion, 
joined 1 irrent Chief Justice William Rehnquist.
B’’ . omplained that the majority decision left the

deal malty in “an uncertain limbo” and suggested
that state legislatures "bring their laws into compliance 
... by providing standards for judges and juries to fol­
low.”
Burger was doubtful, though, that anyone could actu­

ally define adequate standards. Defining in advance 
which cases should get the death penalty, he warned, 
has "been uniformly unsuccessful.” Each passing year 
shows how right he was.
Slate legislatures nevertheless took up the challenge 

to make the death penalty fair. Two approaches 
emerged: "mandatory" and "guided discretion."
Some states — notably North Carolina and Louisiana 

— tried to eliminate caprice by making the death penal­
ty mandatory for first-degree murder. Other states — 
notably Florida, Georgia and Texas — adopted a pro­
cess called "guid ii discretion."
"Guided discretion" meant that a judge and jury 

must weigh every capital defendant on a balance of ag­
gravating and mitigating circumstances.
If the defendant had a prior record, if he murdered in 

the course of another felony, if his crime was "heinous, 
atrocious or cruel" — these would count as aggravating 
circumstances, making him or her more likely to re­
ceive the death penalty.
But if the defendant was very young, the product of a 

savage family or under the influence of a vicious accom­
plice — these would count as mitigating circumstances, 
tipping the balance away from death.
When the balancing was done, if the aggravating cir­

cumstances outweighed the mitigating, the death penal­
ty would be imposed. Then the slate supreme court 
ivould be required to review the decision to make sure it 
met the standards of the law.
The U.S. Supreme Court pondered both approaches 

and, on July 2, 1976, made its decision. Mandatory 
death sentences were ruled unconstitutional. But guid­
ed discretion passed muster, in a case called Gregg vs. 
Georgia.
• The death penalty was saved.

Planted seeds of failure?

. More and more experts are coming to believe that 
tjie court inadvertently planted the seeds of failure in its 
Gregg opinion. By declaring that "death is different” 
and demanding that m'/y death sentence measure up to 
a complex and vague set of standards, the high court 
may have doomed the system to tedium and expense.
In a speech last year to the Maryland legislature, the 

state’s chief judge, Robert Murphy, explained the prob- 
’lem. The very heart of the Gregg decision, he said, 
_ gives death penalty defendants "protections well be­
yond those required for noncapital felons." Those safe­
guards are "extremely difficult and complicated.. .pro­
tracted and expensive.”
,‘j People may wonder, the judge said, "whether the 
time is close at hand when most of the legal problems 
will have been ironed out so that death penalty appeals 
will be treated as routinely as other criminal appeals. I 
doubt seriously that that day, if it ever comes, is close at 
hand."
Declares Richard Bu.t, director of the anti-death- 

penalty Legal Defense Fund of the NAACP: "The Su­
preme Court has infused through all the lower courts an 
attitude that says, ‘If you’re going to have a death penal­
ty, you’re going to have to proceed in each individual 
case with as careful a review as is humanly possible.' " 
This review takes place at three levels.
First, on "direct appeal," the state courts review 

each death sentence to be certain that the facts of the 
case justified the ultimate penalty.
Second, on "post-conviction” appeal, the same state 

courts again review each case, this time to be sure that 
the procedures used to convict the inmate were legal.
Third, on "habeas corpus” appeal, the federal courts 

determine if any aspect of the case violated the U.S. 
Constitution.
In theory, most of these reviews were available to 

doomed inmates even before the new death penalty 
laws were written. But in fact, in the old days, inmates 
were routinely executed without a glance from appeh 
late judges.
The Furman and Gregg decisions changed all that. 

State supreme courts are now required to get involved. 
And scrutiny by the federal courts has become routine. 
This puts a huge strain on the system.
An example: Every time a case hits the the federal 

level, a U.S. district judge is appointed to hear the ap­
peal. At the same time, three judges of the Circuit Court 
of Appeals are appointed to review the decision of the 
first judge. And a U.S. Supreme Court justice is appoint­
ed to look over the decisions of the two lower courts.
With each step through the system, clerks must noti­

fy every judge. As the hour of doom nears, the process 
gets frantic.
U.S. District Judge Eugene Spellman remembers de­

ciding one last-minute appeal at midnight. Spellman di­
aled the U.S. Supreme Court to notify the clerk. Could 
Ihe clerk notify Justice Lewis Powell?



"He's right here,” came the reply. "Why don't you 
tell him yourself?"
How often must a Supreme Court justice sit in his 

chambers, poised by the telephone, at midnight? Consid­
er this: There are more than 2,100 cases in America’s 
execution pipeline. The conclusion is inescapable: Sonic- 
thing has lo give.
Death penalty advocates have long hoped that courts 

•will be forced to streamline the process. They have in­
terpreted nearly every important death penalty decision 
as a sign that courts were abandoning tedious case-by- 
case review. Again and again, pro-death penalty politi­
cians have predicted that the logjam was broken.
That was the prediction in 1979, when Florida elec­

trocuted John Spenkelink. Officials confidently forecast 
six more executions in the coming year. But they were 
wrong — four years passed before the next execution.
Around the nation, death penalty advocates greeted 

favorable U.S. Supreme Court decisions in 19S4 and 
19S6 as paving the way for quicker executions. Yet the 
execution rate nationwide hasn’t accelerated. Quite the 
opposite: There were 2.0S executions per month in 
19S7; 1.17 per month so far in 19S8.
In fact, there is little reason to believe that the judges 

will ever back off. Under the Gregg decision, they feel it 
is their duty to review every case. And, disturbingly, the 
judges keep finding major mistakes.
About half of all death sentences have been over­

turned on appeal since the "guided discretion" concept 
became law. Federal courts knock out about a quarter of 
the cases — even after the state's double-barreled re- 
view.
"There is a widespread sense that all this is just a 

matter of delays, that eventually everyone on Death 
Row is going to be executed. Well, that’s just not the 
case.” says Burr, of the NAACP. "How can you cut 
short someone’s appeals when he stands a 50-59 chance 
of a major error?"
Yet case-by-case review has a disastrous effect on 

the legal system, prosecutors and defense attorneys 
agree. Laws are supposed to be predictable, solid as a 
rev1:. The failure of death penalty law, lawyers argue, is 
that it shifts and changes with each new lawyer arguing 
a new case to a new judge.
Instead of rock-solid, death penalty law is quicksand.
"The essence of the law is its predictability. The law 

is supposed to be coherent, consistent,” says Pat Doh­
erty, a Clearwater attorney who defends Death Row in­
mates. "Under the death penalty, all this is meaning­
less. The death penalty is a cancer on the law.”
Exhibit A: Charles Proffitt, who murdered a sleeping 

man with a bread knife in Tamoa in 1973.

In 1975, the Florida Supreme Court ruled that the 
facts of the case justified the death penalty. But over the 
years, as Proffitt's appeals crawled through the courts, 
the law subtly shifted.
In 1987, after a federal court ordered a new weigh­

ing of the aggravating circumstances, the state Su­
preme Court — the very court that had turned Proffitt 
down years before — spoke again.
This time, pie court had a new sense of what made a 

murder especially "heinous, atrocious or cruel.” Prof­
fitt — who had not planned his crime, tortured his vic­
tim or compounded his crime by attacking his victim’s 
wife — no longer met the test. The court reduced his 
sentence to life.
So a man who deserved the death penalty in 1975 

didn’t deserve it 12 years later.

‘The law keeps changing’

"We’re in a quandary of trying to hit a moving tar­
get,” says Art Wiedinger, assistant general counsel to 
former Gov. Bob Graham. "The law keeps changing. 
The courts may make a ruling today that suddenly 
means something we did five years ago was wrong.”
The changing law affected only one person in Prof­

fitt’s case. Often, though, shifts affect scores of con­
demned men. A U.S. Supreme Court decision last 
month will mean new appeals for 15 of the 19 inmates 
on Maryland’s Death Row.
Arthur England, former chief justice of the Florida 

Supreme Court, lost hope of making death penalty law 
consistent.
"J thought the Supreme Court of Florida would be 

able to set standards that made sense that we could en­
force.” he says. "Because the legal system must be pre­
dictable. My experience on the court was that it's im­
possible to set standards and adhe/e to them. 
Predictability is not available in this area and it won’t 
be."
One last hope of death penalty advocates: Ronald 

Reagan’s conservative judges will swing the tide toward 
swifter executions. But even this hope is growing dim.
Seven of the nine U.S. Supreme Court justices sup­

port capital punishment. Four are Reagan nominees. 
Yet they continue to hear capital cases 3t a rate unimag­
inable before Furman and Gregg. Already this year, the 
high court has ruled on nine separate cases — without 
drastically changing anything.
Even Chief Justice Rehnquist, the most determined 

pro-death penalty voice on the court, concedes that cap­
ital punishment requires "e-.pecially careful review of 
the fairness of the trial, the accuracy of the fact-finding 
process and the fairness of the sentencing."



"No appeal is a 'mere technicality,’ ’’ says Florida 
Supreme Court Justice Gerald Kogan. “Technicalities 
are the law. So people can say, 'That’s a technicality,' 
but we have to answer: ‘Yeah, but that’s what the law 
is.’ ’’
More and more, it appears that the problem is the 

law itself
Says Parker Lee McDonald, chief justice of Florida’s 

high court: "The old cases never really go away, and the 
new ones just keep coming. The way the system is 
cranked in now, I think we’re probably running pretty 
near maximum speed."
Maximum speed. In the 12 years since the "guided 

discretion" concept resuscitated the death penalty, 
America has executed 88 inmates against their will. 
Twelve more men quit their appeals and went to the 
death chamber willingly. Total: 100 executions.
Death Row, by comparison, grows at the rate of 300 

death sentences a year.
Ed Austin, the pro-death penalty Jacksonville prose­

cutor, is just about ready to pull the plug.
"If you can't carry out the sentence within a reason­

able amount of time, you should abolish the death penai- 
ty," Austin says. "The Supreme Court should fix it or 
get rid of it. If the court doesn't want to come to terms 
with this, then somebody should step in and say, ‘It's a 
joke. It doesn’t work. It’s a shell game.’ ’’



The ultimate 
malfunction of 
justice is the 
execution of an 
innocent person. 
Fourteen times 
since 1973, justice 
in America has 
come close. 
Judges sentenced 
innocent men to 
die. Only the 
laborious appeals 
process saved 
them. One case 
took 13 years to 
correct.

► JOSEPH GREEN 

BROWN, 23, Florida: 

Sentenced 1974. Freed 
19S7.
A petty crook with a 

conscience. Brown con­

fessed to a burglary he 

committed with an ac­

complice. The accom­

plice got even by accus­

ing Brown of murder. 

Eventually, experts de­

clared that Brown's gun 

wasn't the mjrder weap­

on. After more than a 

decade, the accomplice 

admitted he lied.

► EARL CHARLES, 21,

Georgia: Sentenced 
1975. Freed 1978.
After conviction, new 

evidence surfaced es­

tablishing his alibi. A 

federal judge ordered 

1he state to compensate 

Charles in 1983 because 

a police officer violaled 

his civil rights.

► NEIL FERBER, 35,

Pennsylvania: Sen­
tenced 1982. Freed 
1986.
Prosecutors became 

convinced the star wit­

ness against Ferber lied. 

An eyewitness to the 

murder came forward to 

say Ferber was not the 

killer. When a new trial 

was ordered, charges 

were dropped.

► GA R Y  L. BEEMAN, 25, Ohio: Sen­
tenced 1976. Freed 1979.
An escaped prisoner, Clare Liuz- 

zo. was the star witness against 

Beeman. When an appeals court or­

dered a new trial, five witnesses tes­

tified that Liuzzo bragged about 

committing the murder himsell. 

Beeman was acquitted.

► LARRY HICKS, 19, Indiana: 

Sentenced 1978. Freed 1980.
Judge ordered a new trial be­

cause Hicks, who had a 'low-to- 

normal' IQ, had been too con­

fused to assist his lawyer. At the 

new trial, Hicks’ alibi was proved.

► JO HN NY ROSS. 16, Louisiana: 

Sentenced 1975. Freed 1981.
Convicted of rape. The youth­

ful Ross confessed after police 

beat him. His trial lasted less 

than a day. Eventually, defense 

lawyers established that Ross’ 

blood type did not match the 

sperm found in the victim.



► T H O M A S  V. GLAD1SH, 23; RICHARD W A Y N E  GREER, 31; RONALD B. KEINE, 27; and CL AR E N C E  SMITH

JR. 30, New Mexico: Sentenced 1974. Freed 1976.
Convicted ol murder, kidnapping, sodomy and weapon and getaway car to a drifter in South Caroli-

rape. Detroit News reporters traced the murder na. The drifter confessed.

► DELBERT TIBBS, 35, 

Florida: Sentenced 1974. 
Freed 1976.

Victim's girlfriend, 

who was raped by the 

killer, gave a description 

of the attacker —  which 

didn't match Tibbs. But 

she testified against him 

anyway. Tibbs, a hitch­

hiking divinity student, 

had a motel registration 

10 supporl his alibi. Flori­
da Supreme Court set 

him free. Prosecutor ad­

mitted the trial wasn't 

fair.

► JO NA THA N 

CHARLES TREADA- 

W A Y  JR., 21, Arizona: 

Sentenced 1975. Freed 
1978.
Convicted of sodomy 

and murder of a 6-year- 

old boy. At retrial, five 

pathologists testified 

that the victim probably 

wasn't murdered or sod­

omized —  that he prob­

ably died of pneumonia.

GLADISH KEINE SMITH

• JENT

► WILLIAM RILEY JENT, 26, and EARNEST LEE 

MILLER, 23, Florida: Sentenced 1980. Freed 1988.
A federal judge found police withheld key evi­

dence to back up the Jenl-Miller alibi. Police over­

looked the victim's boyfriend, whose next girlfriend 

was also beaten to death and burned. When a new 

trial was ordered, prosecutors offered to free Jent 

and Miller immediately if they would plead guilty to a 

lesser charge. While asserting their innocence, the 

half-brothers accepted the deal.

S O U R C E S : Herald research nnd H ugo Adam  B edau 's  and M i­
chael R aoe le l's  Miscarriages ot Justice in Ihe S tan ford Law  
Review . These 14 cases arc (he m ost clear-cut. In s co ie s  ot 
cases, signilicant doubts remain.
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By DAVE VON DREHLEHerald Staff U'ntcr
A convicted killer stands before the judge. 

The jury recommends life in prison. But the 
judge imposes the death penalty.
This has occurred on 113 occasions in 

Florida since 1973. In more than 20 percent 
of the state’s 544 death cases, judges 
sentenced to death defendants whom juries 
though; should live.
It is called "judicial override." For judges, 

il can be good publicity. For the legal system, 
it can be trouble.
In seven out of 10 "judicial overrides." 

higher courts reverse the trial judge — after 
long and costly appeals. Every time this 
happens, Florida taxpayers unwittingly shell 
out at least $59,480, according to 
conservative cos' estimates — or $5 million 
thus far.
Says Bennett Brummer, Dade Public 

Defender; "Juries are supposed to be 
representative of the community. If a jury 
recommends that the defendant’s life should 
be spared, then I feel the judge should be 
bound by that.”
Jacksonville Circuit Judge Hudson Olliff is 

one of only two Florida judges whose override 
death sentences have actually ended in 
executions. Child-killer Earnest Dobbert was 
electrocuted on Olliff’s orders on Sept. 7, 
1984. . .
“Oniy a defense attorney would criticize 

the override." says Olliff.
Florida lawmakers created the judicial 

override late in 1972. as they rushed to write 
a new death penalty law after the U.S. 
Supreme Court declared the nation s existing 
capital punishment laws unconstitutional.
Existing death penalty laws gave juries too 

much power to decide who should live and 
who should die, the Supreme Court ruled. So 
in drafting the new law, Florida's legislators 
gave judges the power to disregard the jury's 
recommendations.
Now critics argue that the judges have too

much power.
Other than Florida, only Alabama and 

Indiana permit judicial override. Only Florida 
judges use it extensively — so extensively 
that the Florida Supreme Court has been 
forced to set tough standards for policing the 
use of overrides.
Without these time-consuming standards, 

"the death penalty would be untenable in 
Florida," according to Supreme Court Justice 
Gerald Kogan,
It works the other way — but rarely. 

Angry citizens picketed Dade Circuit Judge 
Steven Robinson after he gave a life sentence 
to Jesse Ramirez in the “Duct Tape Murder" 
of Mario Portela.
No judge believes in the override more 

than Dade Circuit Judge EUen Morphonios, 
known as "Maximum Morphonios" for her 
harsh sentences. 60 Minutes and NBC 
Nightly Ncieshave filmed her in action.
"If I feel that’s the thing that ought to be 

done, then I’ll do it." she says.
Morphonios overrode the jury and 

sentenced Anibal Jaramillo to death in a 1981 
drug-murder case. The justices of Florida’s 
Supreme Court found her reasoning so 
unpersuasive they not only reversed the 
sentence, they turned Jaramillo loose.
In fact, all of Morphonios’s nine death 

sentences have been reversed on appeal. The 
celebrity judge is unperturbed.
"You know there's a good chance the case 

is not going to fly, but you've got to live with 
yourself. If the people don’t want an override, 
then let the Legislature change it."
A lot of people like that idea. Given the high 

cost and low success rate of judicial overrides, 
experts are increasingly calling for the 
elimination of this quirk in Florida’s death 
penalty law.
"Face it," says Larry Spalding, Florida's 

chief Death Row defense lawyer, "if you can't 
convince the majority of a jury to impose the 
death penalty, then it’s not a death penalty 
case."

c|f the peop le don ’t want 
an override, then let the 
Legis la ture change it.5

Ellen Morphonios,
DADE CIRCUIT JU DG E



TH E  MIAMI H ERA LD  
' 7/127&8/IA,"10A

P o l i t i c a l  p r e s s u r e  

t h w a r t s  c l e m e n c y

T H E

By DAVE VON DREHLEHerald Starf Writer
Meet Vernon Cooper, the man on 

Death Row no one wants to execute.
Cooper may have murdered a 

policeman in 1974.
Then ag2in, maybe 
not. Cooper says his 
accomplice did ii. The 
policeman and the 
accomplice are both 
dead. Since there 
were no other 
witne??e?. no one 
knows for sure. ------
In the heyday of the death 

penally. Florida's governor 
probably would havt granted 
executive clemency 2nd reduced 
death to life in prison. For years, 
governors used this technique to

1% tr R T B H

D u u n

A FAILURE OF EXECUTION 
Third <>f a srrit>

dispose ol marginal cases.
But today, in Florida, executive 

clemency is just one more aspect of 
tne death penalty that doesn't work 
right.
naangww  Clemency exists 

only in theory, like 
UhUs and Bigfoot.
Since 1982, Gov.>. 

Bob Graham and Bob 
Martinez have
reviewed 158
clemency requests — 
and granted zero.

------ The reason, some
experts contend, is politics. No 
polit'ciar. ever won an election by 
dispensing mercy to murderers.
"Theoreticallv. ciemencv could

be used to clear away all the marginal cases and speed 
up executions," says Bob Spangenberg. a Boston attor­
ney who has studied criminal Jaw and the death penalty 
for 24 state and federal agencies.
"In reality, though, it's political."
Paradoxically, political pressure in favor of the death 

penalty is one reason the death penalty doesn't work.
In Florida, this happens three ways:
© By shunning the clemency process, governors 

have ignored an opportunity to cut court overload and 
streamline capitalpunishment. •
© By signing a lot of death warrants, governors look 

tough on crime. But warrants signed willy-nilly merely■* r e ♦Vir. ~
- UIW CUJl VI vupiuil pUIIIJIIIIIC.m

L .  .4 I    .U) a l JC4M c
third.
• By overriding jury recommendations for life in 

prison, judges look tough, too. Yet an astonishing num­
ber of these cases1— seven out of 10 — are reversed t i ­
lt: lengthy and expensive litigation.
Across the nation, the death penalty is taking on 

more and rr.oie political significance. Yet in the statisti­
cal world of murder, it counts for very little.
The 2,100 inmates on America’s Death Rows ac­

count for less than two percent of the murders commit­
ted in the past 15 years.
Inmates actually executed — 100 — account for less 

than one-tenth of one percent of the nation’s homicides.



T h e  issue flourishes

Still, the death penalty issue flourishes in campaigns 
for slate legislatures, governors' mansions, court 
benches, the halls of Congress — even the White 
House.
Strategists for Vice President George Bush already 

are attacking Democrat Michael Dukakis for opposing 
the death penalty.
"This is going to be part of the national debate,” says 

Gov. Martinez, a prominent Bush man.
Candidates of every stripe affirm their belief in the 

death penalty almost as a code, symbolic of their hard 
line against crime.
People used to call Bob Graham a wimp. Not any­

more. His strong support for the death penalty helped 
transform him into a U.S. senator and a finalist for the 
Democrats’ vice president nomination.
Graham’s pro-death penalty record, some say, 

makes him a perfect running mate for the vulnerable 
Dukakis.
The death penalty bandwagon is crowded. Witness 

the most recent race for governor of Florida.
"1 voted for the death penalty," boasted candidate 

Barry Kutun, Miami Beach senator.
"I've always, always supported it." declared candi­

date Harry Johnston, former Florida Senate president.
"I’ll pull the switch personally," said candidate Joan 

Wolin, Lake County lawyer.
"If I am elected, Florida’s electric bill will go up," 

promised candidate Tom Gallagher, Coconut Grove 
representative.
Candidate Bob Martinez, mayor of Tampa, won.
"Bob Graham politicized the death penalty and he set 

the standard for Bob Martinez," says Larry Spalding, a 
Graham appointee who directs an office of defense at-- 
tomeys or. behalf of Florida's doomed inmates.

Political motives?

Graham calmly denies that his death penalty agenda 
has been political. He consulted his "inner gyroscope," 
he says, and found his actions above reproach. Critics 
nevertheless see political motives behind the strange 
death of executive clemency in Florida.
Between 1925 and 1965, Florida's governors grant­

ed clemency in 57 of 26S capita! cases — 21.3 percent.
In his first three years in office, Graham approached 

tha: pace. He granted clemency in six of 38 cases —
15.S percent.

But Graham discovered that granting clemency risks 
political backlash. After he spared the life of Leane Leo 
Alford in 1979, Republicans denounced the governor. 
Alford's father, the Republicans noted, was a preachsi 
active ui Democratic politics.
After he spared the life of Darrell Hoy in 1980, par­

ents of one of Hoy's victims deluged Graham with angry 
petitions.
In January 1982 — the year Graham ran for a second 

term — clemency vanished, never to be seen again. Al­
though everyone on Death Row gets a clemency hear­
ing. everyone on Death Row stays there.
Graham and Martinez explain: The system got bet­

ter. The courts now weed out marginal cases before 
they get to the clemency board.
"After the first few years I was in office, the courts 

laid out sufficient standards, so cases that came through 
the process didn’t leave much basis for clemency," says 
Graham. ,
Says Martinez: "Cases go through so many judges, 

they get sorted out pretty well."
In fact, though, marginal cases never stopped pop­

ping up. So, in place of clemency, Graham’s staff quietly 
developed a way to sidetrack executions without mak­
ing headlines.

Shift in tactics

The governor simply neglected to sign death war­
rants in cases that left him uncertain. No defendant can 
be executed without a warrant, Graham employed this 
tactic 20 times.
These cases, says Art Wiedinger, Graham’s former 

assistant general counsel, "go into a sort of iimbo."
Thus. Vernon Cooper, sentenced to death 14 years 

ago for the shooting of a Pensacola sheriff's deputy, re­
mains on Death Row — though no one is trying to exe­
cute him. Jacob John Dougan, 13 years on Death Row, is 
in limbo. Eligaah Jacobs, 12 years on Death Row. is in 
limbo.
Limbo is politically safe. But at the same time, it does 

nothing to relieve the burdens of the system.
Martinez says he doesn't expect to grant clemency

,B ob G raham po litic ized the dea th 
pena lty and he se t the s tanda rd fo r
B ob M a rtin e z .’ Larry Spalding.

CHIEF OF APPELLATE DEFENSE LAWYERS



any more than Graham did. He can't imagine circum­
stances that would convince him to reduce even one 
sentence.
“1 guess I'll know ii if I hear it," he says.
Today's clemency hearings are a Catch-22: The ob­

vious way to win clemency is to be innocent. But every 
session begins with an admonition not to argue inno­
cence.
"It is presumed," says Wiedinger, Graham’s assis­

tant counsel, "that the defendant is guilty."
In most cases, shortly after the clemency hearing, 

the governor signs the black-bordered death warrant. A 
date is set, usually 30 or 60 days later.
But most warrants don’t really mean death. The 

courts issue a “stay of execution" while they weigh 
emergency appeals. While the judges are pondering, the 
warrants expire, and new ones must eventually be 
signed.
For every execution since 1973, Graham and Marti- 

np7 h?v(* signed more thsn 10 wsrmnts.

Warrants vs. executions

Critics say that the governors use death warrants as 
a vote-getter — the more warrants, the more votes. 
But more warrants don’t mean more executions.
The Martinez record: 44 warrants, two executions.
Martinez argues that warrants are the only prod he 

has to keep cases moving Defense attorneys can’t stall 
if facing a date with the electric chair.
But using warrants to move capital cases is like using 

a sledgehammer to break an egg — it gets the job done, 
but makes a terrible mess.
When a warrant is signed, t'ne system lurches into an 

expensive and inefficient overdrive. Everything costs 
more. Instead of mailing documents, lawyers use over­
night express couriers. Airline tickets to distant coun­
rooms. booked on shon notice, are always full-fare.
Judges must drop everything.
"When a death warrant is signed," says Florida Su­

preme Court Justice Gerald Kogan, "we get hit with ap­
peals that are — and this is no exaggeration — a foot 
high. A thousand, 1,200 pages each.
"When we are served with this much documentation 

just a short time before an execution is scheduled, ev­
erything grinds to a halt while we deal with it."
Graham signed more death warrants than any Flori­

da governor before him. But he always took care never 
to have more than four death warrants in effect at one 
time. "That was as much as the system could handle,” 
Graham ̂avs.
Last month, by contrast, Martinez had nine warrants 

alive at the same time.
"That," says Justice Kogan, "creates a tremendous 

problem for us.”

All nine warrants expired without an execution.
"We sign death warrants to move cases along — 

knowing full well that they’re not going to get to the 
electric chair," Martinez explains. "Without the war­
rant, the case would just sit there."
Martinez considered Graham's four-warrant limit, 

but didn’t like it. "Every office holder has to use his own 
judgment," he says.

T h e  court’s timetable

To simplify things, the Florida Supreme Court set a 
timetable for state appeals. This provides a way to keep 
cases moving without death warrants.
But Martinez has ignored the timetable. "There’s 

nothing magic about the deadline," says Andrea Hillyer, 
Martinez’s top death penalty lawyer,
r Each time the timetable is ignored. Martinez sets off 
a costly warrant panic. An example: Fred Way, a Tampa 
man convicted of the arson-murder O? his wife and 
daughter. His death warrant was signed last month.
Way had six months left under the timetable. When 

his warrant was signed, appellate lawyers on both sides 
had just days to study reams of court documents and 
write their legal arguments. They dumped everything 
on the appellate courts.
Costs soared. Judges called emergency hearings, 

halting the execution long enough to ponder the issues.
After weeks of frenzied labor, the warrant expired. 

Way’s case stalled again. All this for a case that would 
have moved by itself in a couple of months anyway.
For years, people have talked about fixing the war­

rant problem.
Spalding, cliief of the appellate defense lawyers, says 

he proposed a compromise with the governor: Both 
sides agree to deadlines for all appeals. As long as the 
deadlines are met, the governor would lay off the war­
rants.
"He’d sign fewer warrants and get more execu­

tions," Spalding says. But the governor wouldn’t buy it.
Baloney, answers the governor.
"We tried to work with him," says Joe Spicola, the 

governor's general counsel. "We are perfectly willing to 
work things out. But we are not going to sit back and let 
them prostitute the process."
The feud is poisoning an already ailing system. Mar: 

tinez ordered an investigation of Spalding. Spalding 
bashes Martinez to judges and the press.
And each week in Florida, another killer steps into 

the costly line to the seldom-used electric chair.



Th e  clemency board said no, but a federal judge said Florida "lost sight of the ultimate 

goal’’ of justice in the case of William Riley Jent (center) snd Earnest Miller.

IT'S N O T  easy lo tell the winners from the losers

YES: Learie Leo Allord won clemency in 1979 be­

cause there was no physical evidence linking 

him to the rape-murder of a 13-year-old girl. 

And Alford's lawyer produced a witness who 

testified that Alford was innocent. Serving lile 

in prison.

NO: Lawyers lor William Riley Jent and Earnest 

Lee Miller stood before Giaham and the cabi­

net to ask lor clemency in 1983. No physical 

evidence linked the half-brothers to the torch- 

murder of an unidentified young woman. And 

three witnesses came forward to say that Jent 

and Miller were innocent. In 1988, Jent and 

Miller were freed, after a federal judge said 

Florida "lost sight of the ultimate goal" of jus­

tice

YES: Darrell Edwin Hoy's case reached the clem­

ency board in 1979. Two facts stood out Hoy's 

jury had recommended a life sentence and 

Hoy's accomplice had won a new trial on ap­

peal. Serving life in prison.

NO: Beautord James White’s case reached the

board in 1982. While didn't kill anyone —  he 

was an accomplice to a Carol City mass mur­

der. Two facts stood out: White's jury had rec­

ommended a life sentence and one accomplice 

was sentenced to just 20 years. In 1987, White 

was executed.

YES: Jesse Raymond Rutledge pleaded for mer­

cy in early 1962. His lawyers argued Rutledge 

was innocent —  that the key wif ness was pres­

sured to finger the wrong killer. Serving lile in 

prison.

NO: Joseph Green Brown asked for mercy late in 

1982. His lawyers argued he was innocent —  

thal the key witness blamed him because of a 

grudge. In 1986, a new trial was ordered. The 

next year, charges were dropped.

Former Gov. Bob Graham won't discuss these 

casus. But he argues thal clemency cases are 

net necessarily supposed to make sense from 

one to the next. 'They are not meant to set pre­

cedents,’ he says. Instead he compares the 

governor's power to grant clemency to the 

power of kings in old England, not to be used 

'on a wholesale basis.'



In Florida, every doomed 

inmate has the right to a 

hearing before the governor 

and Cabinet prior to being 

exec Jted. Circumstances 

overlooked, or undervalued, 

at the trial may convince the 

governor and Cabinet to re­

duce the death sentence to 

life in prison. Between 1925 

and 1965, Florida's execu­

tives found more than one 

case in five worthy of Clemen­

cy-
Under Bob Graham and 

Bob Martinez, however, the 

clemency process has with­

ered and died.

C L E M E N C Y
Governor Term Reque»t» G ran ted Pet.
Martin 1925-29 48 7 14.6
Carlton 1929-33 19 8 42.1
Sholtz 1933-37 24 3 12.5
Cone 1937-41 30 12 40.0
Holland 1941-45 39 4 10.3
Caldwell 1945-49 27 4 14.8
Warren 1949-53 19 2 10.5
Johns 1953-55 ft 2 25.0
Collins 1955-61 38 9 23.7
Bryant 1961-65 16 6 37.5
TOTAL 268 57 21.3
Graham 1978-86 144 6 4.1
Martinez 1986- 58 0 0.0
TOTAL 202 6 3.0
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By DAVE VON DREHLEHerald Stufl Writer
In 1974. the vtar President Nixon left 

the White House and Americans lined up 
at the gasoline pumps, Charles Proffitt 
waited for the executioner on Florida’s 
Death Row. Proffitt had stabbed a sleep­
ing man with a bread knife.
Nearby waited Howard Douglas, the 

killer a jury thought should live and a 
judge thought should die. Vernon Cooper, who may or 
may not have killed a policeman, waited, too.
The executioner never came. In fact, if Florida's 

Death Row Class of '74 held a reunion, two-thirds of the 
inmates could attend.
In bluntest terms, the death penalty was supposed to 

kill these men. It failed, as it has failed in 97 percent of 
America's death cases in the past 15 years.
Scholars, lawyers, judges — even pro-death penalty

politicians — conclude that such a dra­
matic failure demands change: Fix it or 
get rid of it. They propose a bunch of so­
lutions, most of which would do neither.
Proffitt, Douglas and Cooper were 

among the first killers sentenced to die 
under new Jaws intended to make the 
death penalty rational and swift.
But just one in 30 people sentenced to 

death under those laws has been execut­
ed — leading some experts to argue that the laws aren't 
very rational. As for swift — consul: the Class of '74.
America's death penalty enterprise has cost millions. 

Courts and legislatures havt anguished uncounted 
hours. Capital punishment has driven an emotional 
wedge through the ranks of the law-abiding.
Now, attention is focused on a few higWy publicized

A FAILURE OF EXECUTION 
Last nf a series



cases — Ted Bundy’s, for example. 
Undoubtedly, much of an angry pub­
lic would hail the execution of Bundy 
as the triumph of capital punishment 
—  cost, delay and frustration be 
damned.
And yet, the truth is that the 

death penalty is a failure in the over­
whelming majority of cases. Almost 
everyone js dissatisfied, from advo­
cates who demand vengeance to op­
ponents who mourn each death.
Without dramatic change, Ameri­

ca's capital punishment paralysis is 
going to get much worse. Here are 
the most discussed solutions:

Limit those eligible
for execution__________
In most states, it is legal to exe­

cute juveniles and the mentally re­
tarded.
But most Americans strongly op­

pose the idea of executing the men­
tally retarded. For example, a 1985 
poll conducted in F*!crid3 showed 
eight of ] 0 people opposed. Ameri­
cans also tend to oppose executions 
of juveniles — though many are un­
decided.
James Terry Roach was 17 and 
had an IQ of just 64 when he and two 
pals murdered a young couple in Co­
lumbia, South Carolina in 1976. A 
decade later, in 19S6, Roach was 
electrocuted — despite pleas for 
mercy from Mother Teresa and the 
United Nations.
Increasingly, people argue that 

killers like Roach should not be exe­
cuted. The Georgia Legislature re 
cently outlawed executions of the 
retarded, and next year, the U.S. 
Supreme Court will take up the 
question of the death penalty for ju­
veniles.
But eliminating juveniles wouldn't 

reduce the numbers noticeably: On­
ly 32 of the more than 2,100 in­
mates on America's Death Rows 
were sentenced before their 18th 
birthday.
Joe Spicola. general counsel to 
Florida Gov. Bob Martinez, balks on 
principle. ‘‘A lot of our worst crimi­
nals are juveniles." he says. "You 
wouldn't believe some of the things 
they do."

No one knows how many con­
demned inmates are retarded. Some 
experts say hund. ?ds. Even so. re­
moving them from the process 
would not make a crucial difference 
to the nation's overloaded courts.
Executing the insane is a more 

difficult problem. Although laws for­
bid it, judges differ drastically on 
who’s crazy and who isn't.
Anthony Antone, 66. his brain 

damaged by syphilis, did not meet 
the standard. He went to Florida’s 
electric chair in 1984 convinced 
that when the surge went through 
him, his spirit would emerge via his 
pineal gland, ascend through the 
nine layers of the Universe, and 
come to rest on a throne from which 
he would rule the world.
David Funchess, executed by 

Florida in 1986, was diagnosed as 
suffering an uncontrollable violent 
reaction to the stress of Vietnam.
Criminologists have argued for 

decades over what constitutes in­
sanity. Even if they agreed, the cost 
of thousands of lengthy psychiatric 
evaluations would be staggering.

Take politics out of the system
Florida’s governors have not rec­

ommended clemency in a capital 
case since 1982. Their explanation 
is that the appeals process has be­
come so refined that no marginal 
case gets as far as a clemency hear­
ing-
In fact, though. Bob Graham and 

Bob Martinez acknowledge they 
have had substantial "problems” 
with 10 percent to 20 percent of the 
cases they have reviewed. Rather 
than reducing these sentences to 
life in prison, they have pitched 
them into limbo by refusing to sign 
death warrants.
Critics say Florida's governors 

don’t grant clemency because it is 
politically unpopular. They believe 
the political dangers are exaggerat­
ed.
One of America's most popular 

governors. New York's Mario Cuo­
mo. has twice vetoed capital punish­
ment bills. When advocates com­
plain. Cuomo answers: "If you like 
•capital punishment so much, don't 
vote for me." Cuomo wor. re-elec­
tion in a landslide.

Larry Spalding, director of the 
state agency that handles Death 
Row appeals, says Florida could 
"dramatically improve” the situa­
tion in another way: Eliminate “judi­
cial override."
In more than 20 percent of Flori­

da’s capital cases judges have im­
posed the death penalty after juries 
recommended life. High courts have 
reversed seven out of 10 of these 
"judicial overrides."
Combined, elimination of judicial 

override and a meaningful clemency 
process could cut Florida's death 
penalty overload by 30 percent to 
40 percent.
Florida could further reduce the 

overload by requiring jurors to 
agree unanimously on the death 
penalty, as most death penalty 
states do. This is less extreme than 
it appears at first, because prosecu­
tors may exclude any potential juror 
who is categorically opposed to the 
death penalty.

Guarantee first-rank 
lawyers at trial_________

Death penalty laws are extremely 
complicated, and most criminal de­
fense lawyers don’t have much ex­
perience with capital cases. "Law 
schools don’t teach about the death 
penalty because there’s no money in 
it," says Clearwater defense attor­
ney Fat Doherty, a veteran Death 
Row lawyer.
i. •'d because the vast majority of

• defendants are poor, they are repre­
sented by court-appointed attor­
neys.
"They tend to be lawyers who 

have small general practices — a 
real estate closing Monday, an un- 
conlested divorce Tuesday and a 
capital murder case Wednesday,” 
says Bob Mahler, director of a 
North Carolina agency that offers 
advice to death penalty defense at­
torneys. "It's the equivalent of go­
ing to a general practitioner for neu­
rosurgery. No matter how good the 
general practitioner is, he can't do 
il."
Statistics show that first-rank 

lawyers lose fewer cases. Defense 
buyer Doherty cites Steven Ben­
son, the tobacco heir who pipe- 
bombed the family car.



“He blew up his family, Jot money, 
and didn't get the death penalty. 
The only difference between Ben­
son and people on Death Row is that 
Benson had the greatest of all miti­
gating circumstances: He was rich, 
and rich people don't get the death 
penalty.”
Hiring top lawyers for capital de­

fendants would reduce the Death 
Row population. It would also re­
duce the enormous energy courts 
expend or. appeals based on incom­
petency of defense lawyers.
New York proposed such a law 

several years ago. Predictably, it 
failed because taxpayers would have 
to pay millions for hot-shot lawyers.

Set time limits 

for federal appeals

Death Row defense attorneys 
have a favorite tactic for exploiting 
the federal courts to keep their cli­
ents alive, and their critics want to 
tighten up the rules.
Instead of filing one appeal that in­

cludes eveo' imaginable argument 
for reducing the defendant’s sen­
tence, the lawyers file a separate ap­
peal for each argument.
One at a time.
“If they have, say, three issues 

for the federal courts, they bring 
federal issue No. 1 first," explains 
former Florida Gov. Bob Graham. 
“When that appeal is completely fin­
ished, they bring federal issue No.
2. Thru federal issue No. 3. And so 
on."
For six years. Southern legisla­

tors — including Florida’s U.S. Sen. 
Lawton Chiles — have backed a bill 
to put a stop to that. Appeals would 
be lost forever if they weren’t filed 
within a year after state appeals 
were exhausted.
Says Gov. Martinez, a strong pro­

ponent of Chiles’ bill: “Let’s agree 
on a time line. I think that would 
greatly enhance the whole system."
Defense attorneys fear the con­

cept is flawed. In some cases, alibi, 
witnesses refuse to talk until years 
after a trial. In others, facts that 
might exonerate a doomed inmate 
remain buried in old police files.

Earnest Lee Miller was convicted 
of the 1979 torch-murder of a Pasco 
County woman. Six years passed be­
fore fingerprints were located to 
show that the prosecutors had the 
wrong victim. Another year passed 
before a judge ordered police to turn 
over their files — which contained 
hidden testimony that supported 
Miller’s alibi.
“I’m not going to argue about 

whether the death penalty is right 
or wrong,” says Sandy Weinberg, a 
Tampa attorney who represented 
Miller. “But there is no question the 
system can’t go faster as long as 
we've got cases like Earnie Mill­
er’s."
The Chiles bill — which has yet to 

get out of committee — contains 
provisions that address these fears. 
But defense attorneys argue that 
the provisions will not do much good 
if information surfaces after the de­
fendant is dead.

Limit death penalty crimes

L' the death penalty applied to 
fewer crimes, there would be fewer 
inmates on Death Row, fewer ap­
peals burdening the courts, and 
more likelihood that condemned 
criminals would actually be execut­
ed.
Capital murders are supposed to 

be the most gruesome and vicious. 
People generally agree this makes 
sense in theory — but in practice, 
courts have had a very hard time 
distinguishing one murder from the 
next.
Some experts have proposed 

more specific laws. A death penalty 
only for killers of police officers, for 
example. Or a death penalty only for 
people who kill while serving a life 
sentence. Or a death penalty only 
for serial murderers — such as Ted 
Bundy.
These severe restrictions would 

permit society to keep the death 
penalty as an "ultimate penalty" — 
while greatly reducing the overload.

Abolish the death penalty, 

establish tougher 

life sentences

More and more people are asking 
whether something so costly, slow 
and inefficient as the death penalty 
is worth the trouble.
Florida Supreme Court Justice 

Parker Lee McDonald: "I think soci­
ety needs to ask itself if the results 
justify the cost."
Former Florida Supreme Court 

Chief Justice Arthur England: "Is 
the value derived really worth all 
the trouble?"
Public confidence erodes as 

America pours millions each year in­
to a system that doesn’t work. And 
people wonder if the money couldn’t 
be better spent.
"The same people who are say­

ing. ‘What about the victim?’ are ac­
tually depriving the victims of ser­
vices,’’ says Jonathan Gradess, who 
studied the cost of the death penalty 
for the New York Assembly.
“We're spending millions on the 

death penalty. Why don’t we put 
that money into counseling and 
compensation for the survivors who 
have lost a loved one and a bread­
winner?"

The New York lawyer took note 
of Florida’s most recent execution: 
“It’s fine for Bob Martinez to stand 
up and pull the switch on Willie Dar­
den. but I don't see him writing any 
checks to the widow,”

In place of the death penalty. 
North Carolina’s Mahler proposes a 
tough alternative: Lock ’em up and 
throw away the key.
“There are people on Death 

Rows who should never see the light 
of day." he says. “But this can be ac­
complished without a death penalty, 
and much, much cheaper — 
through life-without-parole that re­
ally means life-without-parole."
Such sentences are rare in Ameri­

ca. Opponents argue it would be 
more cruel than execution. Some 
prison officials worry that these lif­
ers would wreak havoc because they 
would have no incentive for good be­
havior.



But the idea of an ironclad life sen­
tence instead of death is popular 
among Americans, according to sev­
eral recent polls.

When asked simply whether or 
not they support capital punish­
ment, 70 percent of Americans say 
yes. But when asked whether they 
prefer the death penalty over life- 
without-parole, the answers are 
evenly split.

And by a narrow majority. Ameri­
cans prefer a life sentence — pro­
vided the defendant is made to work 
and his prison wages go to a fund for 
survivors of murder victims.
Some individuals, of course, stand 

by the death penalty as a matter of 
principle. No failures of execution 
will ever convince them to abandon 
it.
Gov. Martinez makes the case: 

“There must be an ultimate penalty. 
The death penalty is an expensive 
instrument — but it’s an instrument 
of justice. And there should not be a 
cost factor on justice. You can’t put 
a value on it.
“Even just one execution in a year 

shows that justice is being done, 
that it can work," says the gover­
nor.
For others, though, the time has 

arrived to put the death penalty on 
trial.
“It is a public policy question that 

must be decided.” says Bob Span­
genberg. a Boston lawyer who has 
advised 24 state and federal agen­
cies on legal costs and the death 
penalty.
"The question is: When it gets 

down to decisions about health, edu­
cation, law enforcement, highways 
— is the death penalty worth it?"

P r i c e  t a g  c h a n g e d  

m i n d s  i n  K a n s a s

By DAVE VON DREHLEHerald SlaJI Writer
Kansas state senators voted 

for the death penalty when they 
knew the governor would veto it. 
But when they got a new gover­
nor, pro-death penalty, the sena­
tors decided they had better take 
a hard look at the price tag.
What they saw made them 

change their minds.
Faced with a sagging farm 

economy, the conservative sena­
tors couldn't stomach the waste 
and expense of the modern-day 
American death penalty.
“I voted against it, and some 

people have tried to say I coddle 
criminals. Well, I don’t coddle 
criminals,’’ drawls Frank Gaines, 
a 16-year Senate veteran, one of 
the last of a dying breed of popu­
list Kansas stump orators.
"It costs a lot more money to 

have capital punishment, and 
frankly, I think life in prison is 
just as tough a penalty," says 
Gaines. “You just get yourself a 
confining building and put all 
them animals in there together. 
If it was me, I’d rather be pul out 
of my damn misery than have to 
live like that.”
Senators who voted no had 

nightmares of political disaster. 
After all, the new governor,

Mike Hayden, had made support 
of the death penalty a major part 
of his campaign. And voters gave 
him a solid victory.
But the backlash hasn't come.
“1 never received as much 

mail as I did on that issue — but 
it was thank-you mail. That’s re­
al unusual.” says Senate Presi­
dent Ross Doyen, who changed 
his mmd after years of support­
ing the death penalty. "I think a 
iot of people say they favui it, but 
when you pin ’em down on the 
specifics, they’re not so sure.”
The most eye-opening specific 

was the bottom line: $11.5 mil­
lion for the first year of the death 
penalty alone, according to the 
Legislature’s researchers.
"And those costs are decep­

tive," says researcher Mary Gal- 
ligan. "They stack up over the 
years.”
The Senate killed the death 

penalty initiative. Doyen, the 
Senate president, doesn't expect 
the issue to decide any future 
elections.
"Some people will be upset 

with you because you support it, 
and some will be upset because 
you don’t. But it’s no pendulum 
swinger.
“I think this issue is greatly 

overplayed."



When judges, prosecutors and governors talk about the death penalty, more and more they 
talk about failure. Even staunch supporters are saying it may be time to give up.
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‘It is a quagmire. If the definition of justice is a 
system that administers equal and 
predictable results, then capital punishment 
in the United States today falls short. If a 
criminal feels that even if he’s sentenced to 
death, the punishment won’t be carried out,

* then that removes the rationale for capital 
punishment.’

| Bob Graham , form er governor of F lo rida ,
■ who signed more death w arrants  
5 than any other F lorida governor
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| ‘[We] have gone from pillar to post, with the 
| result that the sort of reasonable 
\ predictability upon which legislatures, trial 

courts and appellate courts must.. .  rely has 
been all but completely sacrificed.’

W illiam  Rehnquist, ch ief justice of the 
U .S . Suprem e Court, the court’s strongest 

supporter of the death penalty
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‘If you can’t carry out the sentence within a 
reasonable amount of time, you should 
abolish the death penalty. When the 
execution comes 12 years after the crime, 
nobody remembers why you’re doing it. The 
Supreme Court has a duty to fix it or get rid of 
it.’

Ed Austin, pro-death penalty 
state attorney for Jacksonville
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‘I think society needs to ask itself if the results 
justify the cost.’

P a r k e r  L e e  M c D o n a l d ,  

chief justice of the Florida S u p r e m e  C o u r t
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‘The way things are now, it’s a surprise when 
anybody goes to the chair. If they’re not going 
to go through with it, then why have a death 
penalty on the books? It’s the Legislature’s 
job to decide.5

Ellen M o r p h o n i o s ,  D a d e  circuit judge, 

w h o  has sentenced nine people to die

Nationwide, polls show that 70 percent of Americans favor 

the death penalty. In Florida, the number is higher. But Flo­

ridians also favor substantial changes in the law.

Do Floridians favor or op­
pose capital punishment?
Strongly favor......... 6 7 %

Somewhat favor 19 %

Somewhat oppose...... 3 %

Strongly oppose  1 0 %

Do n’t k n o w ............ 1 %

How do Floridians feel 
about the death penalty for 
the mentally retarded?
Favor  ....     14 %

O p p o s e ............... 7 9 %

Do n’t k n o w ............ 8 %

How do Floridians feel 
about the death penalty for 
juveniles?
Favor................. 3 8 %

O p p o s e ..............  4 6 %

Do n’t k n o w ...........  17 %

Do Floridians prefer life in 
prison over the death penal­
ty, provided the inmate 
works in a prison industry 
and his wages go to a fund 
for the survivors of murder 
victims?
Yes: ................................53%
No:..................................  38%
Don't know:........... 10 %

SOURCES: The Gathjp poll. Cam­
bridge Survey Research.



[428 US 242]
C H A R L E S  W I L L I A M  P R O F F I T T ,  Petitioner, 

v

S T A T E  O F  F L O R I D A

42 8 U S  242, 49 L  E d  2d 913, 96 S  Ct 2960, reh den 429 U S  875, 50 L  E d  2 d

158, 97 S  Ct 197, 97 S  Ct 198

[No. 75-5706]

A r g u e d  M a r c h  31, 1976. Decided Juiy 2, 1976.

SUMMARY
In response to the United States S u p r e m e  Court’s decision in F u r m a n  v 

Georgia (1972) 408 U S  238, 33 L  E d  2d 346, 92 S  Ct 2726— wh ich held that 

the imposition of the death sentence un der certain state statutes constituted 

cruel a n d  unusual pu nis hme nt in violation of the Eighth a n d  Fourteenth 

A m e n d m e n t s  because under such statutes the juries h a d  u n t r a m m e l e d  

discretion to impose or withhold the death penalty— the Florida legislature 

adopted n e w  statutes that authorized the imposition of the death penalty o n  

those convicted of first-degree murder. U n d e r  the n e w  Florida statutes, (1) if 

a  defendant is found guilty of first-degree murder, a  separate presentence 

hearing is held before the jury, w h e r e  ar gum ent s m a y  be presented a n d  

w h e r e  a n y  evidence d e e m e d  relevant to sentencing m a y  be admitted a n d  

m u s t  include matters relating to eight aggravating a n d  seven mitigating 

circumstances specified in the statutes, (2) the jury is directed to we igh such 

circumstances a n d  return an advisory verdict as to the sentence, to be 

determined b y  a majority vote, (3) the actual sentence is determined by the 

trial judge, w h o  is also directed to weigh the statutory aggravating a n d  

mitigating circumstances, (4) if a death sentence is imposed, the trial court 

m u s t  set forth in writing its fact findings that sufficient statutory aggravat­

ing circumstances exist a n d  are- not outweighed by statutory mitigating 

circumstances, a n d  (5) a death sentence is automatically reviewed by the 

S u p r e m e  Court of Florida, wh ich considers its function to be to guarantee 

that tho aggravating a n d  mitigating reasons present in one case will reach a 

similar result to that reached under similar circumstances in another case. 

U p o n  a jury trial in a Florida state court under the n e w  statutory scheme, 

the defendant w a s  found guilty of first-degree m u r d e r  and, after the statu­

tory presentence hearing, w a s  sentenced to death b y  the trial judge, w h o  

found as aggravating circumstances that (1) the m u r d e r  w a s  premeditated

Briefs of Counsel, p 1411, infra.
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a n d  occurred in the course of a felony (burglary), (2) the defendant h a d  the 

propensity to c o m m i t  murder, (3) the m u r d e r  w a s  especially heinous, atro­

cious, an d cruel, a n d  (4) the defendant knowingly, through his intentional 

act, h a d  created a great risk of serious bodily h a r m  a n d  death to m a n y  

persons. T h e  trial judge also found specifically that n o n e  of the statutory 

mitigating circumstances existed. T h e  S u p r e m e  Court of Florida affirmed 

(315 S o  2d 461).

O n  certiorari, the United States S u p r e m e  Court affirmed. Although u n ­

able to agree o n  an opinion, seven m e m b e r s  of the court agreed that the 

imposition of the death penalty for the cr ime of m u r d e r  under the Florida 

statutes did not violate the prohibition against the infliction of cruel a n d  

unusual p u n i s h m e n t  under the Eighth a n d  Fourteenth A m e n d m e n t s .

S t e w a r t , P o w e l l , a n d  S t e v e n s , JJ., a n n o u n c e d  the judgmen'. of the court 

a n d  filed a n  opinion, delivered by P o w e l l , J., expressing the view that (1) 

the death penalty did not, un der all circumstances, constitute cruel a n d  

unusual punishment, (2) the Florida procedures satisfied the constitutional 

concerns identified in the F u r m a n  decision that the death penalty not be 

imposed in a n  arbitrary or capricious m a n n e r ,  since un der the Florida 

statutes, the trial judge w a s  required to w e i g h  the aggravating a n d  mitigat­

ing factors, thus focusing o n  the circumstances of the crime an d the 

character of the individual defendant, a n d  since a n y  risk of arbitrary or 

capricious sentencing w a s  minimized by the appellate review system ensur­

ing that a death sentence w a s  consistent w i t h  other sentences imposed in 

similar circumstances, (3) the Florida statutes w e r e  not rendered unconstitu­

tional merely because the state’s criminal justice system allowed discretion 

to be exercised with regard to the prosecutor’s decision w h eth er to charge a 

capital offense in the first place, his decision w h e t h e r  to accept a  plea to a 

lesser offense, the jury’s consideration of lesser included offenses, or the 

Executive’s decision whether to c o m m u t e  a death sentence, a n d  (4) the 

statutory provisions specifying "aggravating” a n d  "mitigating" circum­

stances were not so vague or overbroad as to fail to adequately guide the 

trial court’s sentencing discretion, since the Florida S u p r e m e  Court h a d  

construed the challenged provisions as to "aggravating” circumstances in 

such a m a n n e r  as to provide adequate guidance, a n d  since the challenged 

provisions as to "mitigating” circumstances required no m o r e  line-drawing 

than w a s  c o m m o n l y  required of a factfinder in a  law suit.

W h i t e , J., joined by B u r g e r , Ch. J., an d R e h n q u i s t , J., concurred in the 

judgment, expressing the view that (1) although the statutory aggravating 

a n d  mitigating circumstances w e r e  not susceptible to mechanical applica­

tion, they were not so vague a n d  overbroad as to leave the discretion of the 

sentencing authority unfettered, (2) the Florida statutory s c h e m e  did not 

run afoul of the holding in the F u r m a n  case, since un der Florida law, the 

sentencing judge w a s  required to impose the death penalty on all first- 

degree murderers as to w h o m  the statutory aggravating factors outweighed 

the mitigating factors, a n d  it thus could be anticipated that as to such 

categories of murderers, the penalty would not be imposed freakishly or
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rarely, but w o uld be imposed with regularity, (3) the possibility that s o m e  

mu rde rer s mi ght escape the death penalty solely through exercise of prose­

cutorial discretion or executive clemency w a s  immaterial, a n d  (4) there w a s  

no merit to the defendant’s a r g u m e n t  that un der the Eighth A m e n d m e n t ,  

the death penalty could never be imposed un der a n y  circumstances.

B l a c k m u n , J., concurred in the judgment, referring to his dissenting 

opinion in the F u r m a n  case.

B r e n n a n , J., dissenting in an opinion appearing at pa ge 904, supra, 

expressed the view that (1) the cruel a n d  unusual p u n i s h m e n t  clause m u s t  

d r a w  its m e a n i n g  from evolving standards of decency ’that m a r k e d  the 

progress of a  maturing society, (2) the consideration of "evolving standards 

of decency" required focusing u p o n  the essence of the death penalty itself, 

a n d  not primarily or solely u p o n  the procedure under w h i c h  the determina­

tion to inflict the penalty u p o n  a particular person w a s  m a d e ,  (3) the death 

penalty served n o  penal purpose m o r e  effectively than a less severe punish­

m e n t  would, a n d  (4) our ci "ilization a n d  the l a w  h a d  progressed to the point 

w h e r e  the court should h d d  that the p u n i s h m e n t  of death, for whatever 

crime a n d  un der all circumstances, w a s  cruel a n d  unusual, in violation of 

the Eighth a n d  Fourteenth A m e n d m e n t s .

M a r s h a l l , J., dissented in a n  opinion appearing at page 907, supre, 

expressing the view that the death penalty w a s  cruel a n d  unusual punish­

m e n t  prohibited b y  the Eighth a n d  Fourteenth A m e n d m e n t s  because it w a s  

excessive, being unnecessary to promote the goal of deterrence of crime or 

to further a n y  legitimate notion of retribution.

PROFFITT v FLORIDA
428 US 24 'S L Ed 2d 913. 96 S Ct 2960
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HEADNOTES 
Classified lo U. S. Supreme Court Digest, Lawyers’ Edition

C rim ina l L aw  §§82, 83 —  c rue l a n d  
u n u su a l pun ishm en t —  d ea th  
p en a lty
la-ld. The prohibition against the in­

fliction of cruel and unusual punishment 
under the Eighth and Fourteenth 
Amendments is not violated by the impo­
sition of the death penalty for the crime 
of murder under a state’s statutory 
scheme whereby (1) if a defendant is 
found guilty of first-degree murder, a 
separate pre-sentence hearing is held 
before the jury, where argument may be 
presented and where any evidence 
deemed relevant to sentencing may be 
admitted and must include matters re­
lating to eight aggravating and seven 
mitigating circumstances specified in the 
statutes, (2) the jury is directed to weigh 
such circumstances and return an advis- 
nry verdict ss to the sentence, to be

determined by majority vote, (3) the ac­
tual sentence is determined by the trial 
judge, who is also directed to weigh the 
statutory aggravating and mitigating cir­
cumstances, (4) if a death sentence is 
imposed, the trial court must set forth in 
writing its factfindings that sufficient 
statutory aggravating circumstances ex­
ist and are not outweighed by statutory 
mitigating circumstances, and (5) a 
death sentence is automatically reviewed 
by the state’s highest court, which con­
siders its function to be to guarantee 
that the aggravating and mitigating rea­
sons present in one case will reach a 
similar result to that reached under sim­
ilar circumstances in another case. [Per 
Stewart, J., Powell, J., Stevens, J., 
White, J., Burger, Ch. J., Rehnquist, J., 
and Blackmun, J.]

TOTAL CLIENT-SERVICE LIBRARY® REFERENCES

21 A m  J u r  2d, Criminal L a w  § 613 

U S C S ,  Constitution, 8th a n d  14th A m e n d m e n t s  

U S  L  E d  D i g e s t , Criminal L a w  §§ 82, 83 

A L R  D i g e s t s , Criminal L a w  § 181

L  E d  In d e x  t o  A n n o s , Criminal Law; Cruel a n d  U n u s u a l  

P u n i s h m e n t

A L R  Q u i c k  In d e x , Capital Cases; Cruel a n d  U n u s u a l  P u n i s h ­

m e n t

F e d e r a l  Q u i c k  In d e x , Capital Punishment; Cruel a n d  U n u ­

sual Punis hme nt

ANNOTATION REFERENCES

The federal constitutional guaranty against cruel and unusual punishment. 33 L 
Ed 2d 932.
Effect of abolition of capital punishment on procedural rules governing crimes 
punishable by death—post-Furman decisions. 71 ALR3d 453.
Binding effect upon state courts of opinion of United States Supreme Court 

supported by less than a majority of all its members. 65 ALR3d 504.
Manner of inflicting death sentence as cruel or unusual punishment. 30 ALR 
1452.
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PROFFITT v FLORIDA
428 US 242. 49 L Ed 2d 913, 96 S Ct 2960

Criminal Law §§ 82, 83 — cruel and 
unusual punishment — death 
penalty

2a, 2b. The death penalty does not, 
under all circumstances, constitute cruel 
and unusual punishment in violation of 
the Eighth and Fourteenth Amend­
ments. [Per Stewart, J., Powell, J„ Ste­
vens, J., White, J., Burger, Ch. -J., and 
Rehnquist, J.]

Criminal Law §§ 82, 83 — cruel and 
unusual punishment — death 
penalty

3a, 3b. A state’s statutory provisions 
governing the imposition of the death 
penalty for the crime of murder are not 
rendered unconstitutional as being viola­
tive of the prohibition against cruel and 
unusual punishment under the Eighth 
and Fourteenth Amendments merely be­
cause the state prosecutor has discretion 
in selecting cases to be prosecuted as 
capital offenses and in plea bargaining, 
or merely because of the possibility of 
executive clemency. [Per Stewart, J., 
Powell, J., Stevens, J., White, J., Burger, 
Ch. J., and Rehnquist, J.]

Criminal Law §§ 82, 83 — cruel and 
unusual punishment — death 
penalty

4a, 4b. The provisions of a state’s

death penalty statutes which specify "ag­
gravating” and "mitigating” circum­
stances that must be weighed by the 
trial judge in determining whether a 
defendant convicted of first-degree mur­
der shall be sentenced to death—particu­
larly the "aggravating” circumstances 
that the crime was "especially heinous, 
atrocious, or cruel,” and that the defend­
ant "knowingly created a great risk of 
death to many persons," and particu­
larly the "mitigating” circumstances 
that the defendant acted "under the in­
fluence of extreme mental or emotional 
disturbance,” that the defendant’s par­
ticipation as an accomplice was "rela­
tively minor," that the defendant’s ca­
pacity "to conform his conduct to the 
requirements of law was substantially 
impaired," and that the defendant had 
no "significant history of prior criminal 
activity”—are not so vague and over­
broad as to render the statutory scheme 
violative of the prohibition against the 
infliction of cruel and unusual punish­
ment under the Eighth and Fourteenth 
Amendments for failing adequately to 
guide the trial court's sentencing discre­
tion. [Per Stewart, J., Powell, J., Stevens, 
J., White, J., Burger, Ch. J., and Rehn­
quist, J.J

SYLLABUS BY REPORTER OF DECISIONS

Petitioner, whose first-degree murder 
conviction and death sentence were af­
firmed by the Florida Supreme Court, 
attacks the constitutionality of the Flo­
rida capital-sentencing procedure, that 
was enacted in response to Furman v 
Georgia, 408 US 238. Under the new 
statute, the trial judge (who is the sen­
tencing authority) must weigh eight stat­
utory aggravating factors against seven 
statutory mitigating factors to determine 
whether the death penalty should be 
imposed, thus requiring him to focus on 
the circumstances of the crime and the 
character of the individual defendant. 
The Florida system resembles the Geor­
gia system upheld in Gregg v Georgia, 
ante, p 153, 49 L Ed 2d 859, except for 
the basic difference that in Florida the 
sentence is determined by the trial judge

rather than by the jury, which has an 
advisory role with respect to the sentenc­
ing phase of the trial. Held: The judg­
ment is affirmed.
315 So 2d 461, affirmed.
Mr. Justice Stewart, Mr. Justice Pow­

ell, and Mr. .Justice Stevens, concluded 
that:
1. The imposition of the death penalty 

is not per se cruel and unusual punish­
ment in violation of the Eighth and 
Fourteenth Amendments. Gregg, ante, at 
168-187, 49 L Ed 2d 859.
2. On its face, the Florida procedures 

for imposition of the death penalty sat­
isfy the constitutional deficiencies identi- 
fi.._ in Furman, supra. Florida trial 
judges are given specific and detailed 
guidance to assist them in deciding 
whether to impose a death penalty or
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imprisonment for life, and their deci­
sions are reviewed to ensure that they 
comport with other sentences imposed 
under similar circumstances. Petitioner’s 
contentions Lhat the new Florida proce­
dures remain arbitrary and capricious 
lack merit.
(a) The argument that the Florida sys­
tem is constitutionally invalid because it 
allows discretion to be exercised at each 
stage of the criminal proceeding funda­
mentally misinterprets Furman. Gregg, 
ante, at 199, 49 L Ed 2d 859.
(b) The aggravating circumstances au­
thorizing the death penalty if the crime 
is "especially heinous, atrocious, or 
cruel,” or if "[t]he defendant knowingly 
created a great risk of death to many 
persons,” as construed by the Florida 
Supreme Court, provide adequate guid­
ance to those involved in the sentencing 
process and as thus construed are not 
overly broad.
(c) Petitioner’s argument that the im­
precision of the mitigating circumstances 
makes them incapable of determination 
by a judge or jury and other contentions 
in a similar vein raise questions about 
line-drawing evaluations that do not 
differ from factors that juries and judges 
traditionally consider. The Florida stat­
ute gives clear and precise directions to 
judge and jury to enable them to weigh 
aggravating circumstances against miti­
gating ones.
(d) Contrary to petitioner’s contention, 
the State Supreme Court’s review role is 
neither ineffective nor arbitrary, as evi­
denced by the careful procedures it has 
followed in assessing the imposition of 
death sentences, over a third of which 
that court has vacated.

Mr. Justice White, joined by The Chief 
Justice and Mr. Justice Rehnquist, con­
cluded that under the Florida law the 
sentencing judge is required to impose 
the death penalty on all first-degree 
murderers os to whom the statutory ag­
gravating factors .outweigh the mitigat­
ing factors, and as to those categories 
the penalty will not be freakishly or 
rarely, but will be regularly, imposed; 
and therefore the Florida scheme does 
not run afoul of the Court’s holding in 
Furman. Petitioner’s contentions about 
prosecutorial discretion and his argu­
ment that the death penalty may never 
be imposed under any circumstances 
consistent with the Eighth Amendment 
are without substance. See, Gregg v 
Georgia, ante, at 224-225, 49 L Ed 2d 
859 (White, J., concurring in judgment' 
and Roberts v Louisiana, post, at 348- 
350: 350-356, 49 L Ed 2d 974 (White, J., 
dissenting).
Mr. Justice Blackmun concurred in 

the judgment. See Furman v Georgia, 
408 US 238, 405-414'(Blackmun, J., dis­
senting), and id., at 375, 414, and 465, 33 
L Ed 2d 346, 92 S Ct 2726.
Judgment of the Court, and opinion of 

Stewart, Powell, and Stevens, JJ., an­
nounced by Powell, J. White, J., filed an 
opinion concurring in the judgment, in 
which Burger, C. J., and Rehnquist, J., 
joined, post, p 260, 49 L Ed 2d, p 927. 
Blackmun, J., filed a statement concur­
ring in the judgment, post, p 261, 49 L 
Ed 2d, p 928. Brennan, J., ante, p 227, 49 
L Ed 2d, p 904, and Marshall, J., ante, p 
231, 49 L Ed 2d, p 907, filed dissenting 
opinions.

APPEARANCES OF COUNSEL
Clinton A. Curtis argued the cause for petitioner. 
Robert L. Shevin argued the cause for respondent. 
Briefs of Counsel, p 1411, infra.

SEPARATE OPINIONS
Judgment of the Court, and opin­

ion of Mr. Justice Stewart, Mr. Jus­
tice Powell, and Mr. Justice Stevens 
announced by Mr. Justice Powell.
[1a] The issue presented by this

case is whether the imposition of the 
sentence of death for the crime of 
murder under the law of Florida 
violates the Eighth and Fourteenth 
Amendments.
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T h e  petitioner, Charles William 

Proffitt, w a s  tried, found guilty, and 

sentenced to death for the first-de­

gree

[428 US 245] 

m u r d e r  of Joel M e dge bow . T h e  

circumstances surrounding the m u r ­

der w e r e  testified to b y  the dece­

dent’s wife, w h o  w a s  present at the 

time it w a s  committed. O n  July 10, 

1973, Mrs. M e d g e b o w  aw ake ned 

a r o u n d  5 a. m .  in the b e d r o o m  of her 

a p a r t m e n t  to find her husba nd sit­

ting u p  in bed, moaning. H e  was 

holding w h a t  she took to be a ruler.1 

Just then a third person j u m p e d  up, 

hit her several times with his fist, 

k n o c k e d  her to the floor, a n d  ran out 

of the house. It soon appeared that 

M e d g e b o w  h a d  b e e n  fatally stabbed 

with a butcher knife. Mrs. M e d g e ­

b o w  w a s  not able to identify the 

attacker, although she w a s  able to 

give a description of him.2

T h e  petitioner’s wife testified that 

on the night before the m u r d e r  the 

petitioner h a d  go ne to w o r k  dressed 

in a  white shirt a n d  gray pants, an d 

that h e  h a d  returned at about 5:15 

a.m. dressed in the s a m e  clothing 

but without shoes. S h e  said that 

after a  short conversation the pe­

titioner h a d  packed his clothes and 

departed. A  y o u n g  w o m a n  boarder, 

w h o  overheard parts of the petition­

er’s conversation with his wife, testi­

fied that the petitioner h a d  told his 

wife that h e  h a d  stabbed a n d  killed 

a  m a n  with a butcher knife while he • 

w a s  burglarizing a  place, a n d  that 

he h a d  beaten a w o m a n .  O n e  of the 

petitioner’s coworkers testified that

I they h a d  been drinking together u n ­

til 3:30 or 3:45 on the m o r n i n g  of the 

m u r d e r  a n d  that the petitioner h a d  

th en driven h i m  ho me. H e  said that 

the petitioner at this time w a s  w e a r ­

ing g r a y  pants a n d  a white shirt.

T h e  jury found the defendant 

guilty as charged. Subsequently,

[428 US 246]

as

provided b y  Florida law, a  separate 

hearing w a s  held to determine 

w h e t h e r  the petitioner should be 

sentenced to death or to life impris­

o n m e n t .  .Under the state law that 

decision turned on w h e t h e r  certain 

statutory aggravating circumstances 

surrounding the crime outweighed 

a n y  statutory mitigating ci rcu m­

stances found to exist.1 A t  ihat hear­

ing it w a s  s h o w n  that the petitioner 

h a d  o n e  prior conviction, a 1967 

charge of breaking a n d  entering. 

T h e  State also introduced the testi­

m o n y  of the physician (Dr. C r u m b -  

ley) at ihe jail w h e r e  the petitioner 

h a d  b e e n  held pending trial. H e  tes­

tified that the petitionei h a d  c o m e  to 

h i m  as a  physician, a n d  told h i m  

that h e  w a s  concerned that h e  w o u l d  

h a r m  other people in the future, 

that h e  h a d  h a d  a n  uncontrollable 

desire to kill that h a d  already re­

sulted in his killing one m a n ,  that 

this desire w a s  building u p  again, 

a n d  that he w a n t e d  psychiatric help 

so h e  w o u l d  not kill again. Dr. 

C r u m b l e y  also testified that, in his 

opinion, the petitioner w a s  danger­

ous a n d  w o u l d  be a danger to his 

fellow inmates if imprisoned, but 

that his condition could be treated 

successfully.

1. It appears that the "ruler" was actually sleeves rolled up to the elbow. She also stated 
the murder weapon which Medgebow had that the attacker was a medium-sized white 
pulled from his own chest. male.
2. She described the attacker as wearing 3. See infra, at 248-250, 49 L Ed 2d 921-
light pants and a pinstriped shirt with long 922.
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T h e  jury returned a n  advisory ver­

dict r e c o m m e n d i n g  the sentence of 

death. T h e  trial judge ordered an 

independent psychiatric evaluation 

of the petitioner, the results of 

which indicated that the petitioner 

wa s not, then or at the time of the 

murder, mentally impaired. T h e  

judge then sentenced the petitioner 

to death. In his written findings su p­

porting the sentence, the judge 

found as aggravating circumstances 

that (1) the m u r d e r  w a s  premedi­

tated and occurred in the course of a 

felony (burglary); (2) the petitioner 

has the propensity to c o m m i t  m u r ­

der; (3) the m u r d e r  w a s  especially 

heinous, atrocious, a n d  cruel; and (4) 

the petitioner knowingly, through 

his intentional act, created a great 

risk of serious

[428 US 247]
bodily h a r m  a n d  

death to m a n y  persons. T h e  judge 

also found specifically that no ne of 

the statutory mitigating circum­

stances existed. T h e  S u p r e m e  Court 

of Florida affirmed. 315 S o  2d 461

(1975). W e  granted certiorari, 423 

U S  1082, 47 L  E d  2d 9*. 96 S  Ct 

1090 (1976), to consider whether the 

imposition of the death sentence in 

this case constitutes cruel a n d  u n u ­

sual p u n i s h m e n t  in violation of the 

Eighth a n d  Fourteenth A m e n d ­

ments.

4. The murder statute under which pe­
titioner was convicted reads us follows:
"(lXa) The unlawful killing of a human 
being, when perpetrated from a premeditated 
design to effect the death of the person killed 
or any human being, or when committed by a 
person engaged in the perpetration of, or in 
the attempt to perpetrate, any arson, involun­
tary sexual battery, robbery, burglary, kid­
napping, aircraft piracy, or unlawful throw­
ing, placing, or discharging of a destructive 
device or bomb, or which resulted from the 
unlawful distribution of heroin by a person 18 
years of age or older when such drug is 
proven to be the proximate cause of the death 
of the user, shall be murder in the first de­
gree nnd shall constitute a capital felony,

II

[2a] T h e  petitioner argues that the 

imposition of the death penalty u n ­

der a n y  circumstances is cruel a n d  

unusual punishment in violation of 

the Eighth a n d  Fourteenth A m e n d ­

ments. W e  reject this a r g u m e n t  for 

the reasons stated today in G r e g g  v 

Georgia, ante, at 168-187, 49 L  E d  

2d 859, 96 S  Ct 2909.

III 

A

In response to F u r m a n  v Georgia, 

408 U S  238, 33 L  E d  ? *-6, 92 S  Ct 

2726 (1972), the Flork.u Legislature 

adopted n e w  statutes that authorize 

the imposition of the death penalty 

o n  those convicted of first-degree 

murder. Fla Stat A n n  §782.04(1) 

(Supp 1976-1977).4 A t  the s a m e  time 

Florida

[428 US 248] 
adopted a n e w  capital-sen­

tencing . procedure, patterned in 

large part on the M o d e l  Penal Code. 

See § 921.141 (Supp 1976-1977).5 U n ­

der the n e w  statute, if a  defendant is 

found guilty of a capital offense, a 

separate evidentiary hearing is held 

before the trial judge a n d  jury to 

determine his sentence. Evidence 

m a y  be presented on a n y  matter the

punishable as provided in s 775.082.
’’lb) In all cases under this section, the proce­
dure set forth in s 921.141 shall be followed in 
order to determine sentence of death or life 
imprisonment." Fla Stat Ann §782.04 (Supp 
1976-1977).
Another Florida statute authorizes imposi­
tion of the death penalty upon conviction of 
sexual battery of a child under 12 years of 
age. §794.011(2) iSupp 1976-1977). We do not 
in this opinion consider the constitutionality 
of the death penalty for any offense other 
than first-degree murder.
(i. See Model Penal Code §210.6 I Proposed 
Official Draft. 19621 (set out in Gregg v Geor­
gia. ante, at 193-194. n 44, 49 L Ed 2d 859. 96 
S Ct 2909).
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428 US 242, 49 L Ed
judge d e e m s  relevant to sentencing 

and m u s t  include matters relating to 

certain legislatively specified aggra­

vating a n d  mitigating circumstances. 

Both the prosecution a n d  the de­

fense m a y  present a r g u m e n t  on 

w h e t h e r  the death penalty shall be 

imposed.

A t  the conclusion of the hearing 

the jury is directed to consider 

"[wjhether sufficient mitigating cir­

cumstances exist . . . w h i c h  out­

weigh the aggravating circumstances 

found to exist; a n d  . . . [bjased on 

these considerations, w h e t h e r  the de­

fendant should be sentenced to life 

[ i m p r i s o n m e n t j  or death.” 

§§ 921.141(2)(b) a n d  (c) (Supp 1976- 

1977).6 T h e  jury’s verdict is deter­

m i n e d  b y

. 428 U S  240]
majority vote. It is 

only advisory; the actual sentence is 

determined by the trial judge. T h e  

Florida S u p r e m e  Co urt has stated,

6. The aggravating circumstances are:
"(a) The capital felony was committed by a 
person under sentence of imprisonment.
"(b) The defendant was previously convicted 
of another capital felony or of a felony involv­
ing the use or threat of violence to the per­
son.
"(c) The defendant knowingly created a great 
risk of death to many persons.
"(d) The capital felony was committed while 
the defendant was engaged, or was an accom­
plice, in the commission of, or an attempt to 
commit, or flight after committing or attempt­
ing to commit, any robbery, rape, arson, bur­
glary, kidnapping, or aircraft piracy or the 
unlawful throwing, placing, or discharging of 
a destructive device or bomb.
"'el The capital felony was committed for the 
purpose of avoiding or preventing a lawful 
arrest or effecting an escape from custody.
"(f) Tne capital felony was committed for 
pecuniary gain.
"(g) The capital felony was committed to dis­
rupt or hinder the lawful exercise of any 
governmental function or the enforcement of 
laws.
"(hi The capital felony wns especially heinous, 
atrocious, or cruel."
§921.141(5) (Supp 1976-19771.
The mitigating circumstances are:

however, that "[i]n order to sustain 

a sentence of death following a jury 

r e c o m men da tio n of life, the facts 

suggesting a sentence of death 

should be so clear a n d  convincing 

that virtually n o  reasonable person 

could differ.” Tedder v State, 322 So 

2d 908, 910 (1975). Accord, T h o m p ­

son v State, 328 So 2q 1, 5 

[428 US 250]
(1976). Cf.

Spinkellink v State, 313 So 2d 666, 

671 (1975).7

T h e  trial judge is also directed to 

weigh the statutory aggravating an d 

mitigating circumstances w h e n  he 

determines the sentence to be i m ­

posed on a  defendant. T h e  statute 

requires that if the trial court i m ­

poses a sentence of death, ::it shaii 

set forth in writing its findings upon 

w h i c h  the sentence of death is based 

as to the facts: (a) [tjhat sufficient 

[statutory] a g g r a v a t i n g  circu m-

v FLORIDA
2d 913, 96 S Ct 2960

"(a) The defendant has no significant history 
of prior criminal activity.
"(b) The capital felony was committed while 
the defendant was under the influence of 
extreme mental or emotional disturbance.
"(c) The victim was a participant in the de­
fendant’s conduct or consented to the act.
"(d) The defendant was an accomplice in the 
capital felony committed by another person 
and his participation was relatively minor.
"(e) The defendant acted under extreme du­
ress or under the substantial domination of 
another person.
"(f) The capacity of the defendant to ..ppreci- 
ate the criminality of his conduct or to con­
form his conduct to the requirements of low 
was substantially impaired.
"(g) The age of the defendant at the time of 
the crime." §921.141(6) (Supp 1976-1977).
7. Tedder has not always been cited when 
the Florida court hns considered a judge-im­
posed death sentence following a jury recom­
mendation of life imprisonment. See, e.g., 
Thompson v State, 328 So 2d 1 (19761; Doug­
las v Stnte, 328 So 2d 18 11976); Dobbert v 
State, 328 So 2d 433 (19761. But in the latter 
case two judges relied on Tedder in separate 
opinions, one in support of reversing the 
death sentence and one in support of allirm- 
ing it.
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stances exist . . . a n d  (b) [t]hat there 

are insufficient [statutory] mitigating 

circumstances . . .  to outweigh the 

a g g r a v a t i n g  c i r c u m s t a n c e s . ” 

§ 921.141(3) (Supp 1976-1977).“

T h e  statute provides for automatic 

review by the S u p r e m e  Court of Flo­

rida of all cases in wh.’ch a death 

s e n t e n c e  h a s  b e e n  i m p o s e d .  

§921.141(4) (Supp 1976-1977). T h e  

law differs from that of Georgia in 

that it does
[428 U S  251]
not require the court to 

conduct a n y  specific form of review. 

Since, however, the trial judge m u s t  

justify the imposition of death sen­

tence with written findings, m e a n ­

ingful appellate review of each such 

sentence is m a d e  possible, an d the 

S u p r e m e  Court of Florida, like its 

Georgia counterpart, considers its 

function to be to "[guarantee] that 

the [aggravating a n d  mitigating] rea­

sons present in one case will reach a 

similar result to that reached un der 

similar circumstances in another 

case. . . .  If a defendant is sentenced 

to die, this Court'can review that 

case in light of the other decisions 

a n d  determine w h e t h e r  or not the 

p u n i s h m e n t  is too great.” State v 

Dixon, 283 S o  ?d 1, 10 (1973).

O n  their face these procedures, 

like those used in Georgia, appear to 

m e e t  the constitutional deficiencies 

identified in F u r m a n .  T h e  sentenc­

ing authority in Florida, the trial 

judge, is directed to weigh eight a g ­

gravating factors against seven miti­

gating factors to determine wheth er

8. In one case the Florida court upheld a 
death sentence where the trial judge had 
simply listed six aggravating factors as justifi­
cation for the sentence he imposed. Sawyer v 
State. 313 So 2d 880 (1975). Since there were 
no mitigating factors, and since some of these 
aggravating factors arguably fell within the 
statutory categories, il is unclear whether the 
Florida court would uphold a death sentence 
that rested entirely on r.onstatutory aggrnvut-

the death penalty shall be imposed. 

This determination requires the trial 

judge to focus on the circumstances 

of th*1 crime a n d  the character of the 

individual defendant. lie must, inter 

alia, consider wheth er the defendant 

has a prior criminal record, whether 

the deft ndant acted un der duress or 

under the influence of extreme m e n ­

tal or e m o t i o n a l  disturbance, 

whether the defendant’s role in the 

crime w a s  that of a mi nor a c c o m ­

plice, a n d  wheth er the defendant’s 

youth argues in favor of a m o r e  

lenient sentence than might other­

wise be imposed. T h e  trial judge 

m u s t  also determine whether the 

crime w a s  committed in the course 

of one of several enume rat ed felo­

nies, w h e t h e r  it w a s  committed for 

oecuniary gain, w h eth er it was c o m ­

mitted to assist in a n  escape from 

custody or to prevent a lawful ar­

rest, a n d  w h eth er the crime w a s  

especially heinous, - atrocious, or 

cruel. T o  an swe r these questions, 

w h ich are not unlike

[428 U S  252]
those consid­

ered by a  Georgia sentencing jury, 

see G r e g g  v Georgia, at 197, 49 L  E d  

2d 859, 96 S  Ct 2909, tho sentencing 

judge m u s t  focus on the individual 

circumstances of each homicide an d 

each defendant.

T h e  basic difference between the 

Florida system a n d  the Georgia sys­

t e m  is that in Florida the sentence 

is determined by the trial judge

ing circumstances. It seems unlikely that it 
would do so, since the capital-sentencing strt- 
ute explicitly provides that "[aggravating cir­
cumstances shall be limited to the following 
[eight specified factors.]." §921.141(5) (Supp 
1976-1977). (Emphasis added.) There is no 
such limiting language introducing the list of 
statutory mitigating factors. See §921.141(6) 
(Supp 1976-1977). See also n 14, infra.
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rather than by the jury.0 This Court 

has pointed out that jury sentencing 

in a capital case can perform a n  

important societal function, Wither­

spoon v Illinois, 391 U S  510, 519 n  

15, 20 L  E d  2d 776, 88 S  Ct 1770, 46 

O h io O p s  2d 368 (1968), but it has 

never suggested that jury sentencing 

is constitutionally required. A n d  it 

w o u l d  appear that judicial sentenc­

ing should lead, if anything, to even 

greater consistency in the imposition 

at the trial court level of capital 

punishment, since a trial judge is 

m o r e  experienced in sentencing than 

a  jury, a n d  therefore is better able 

to im pos e sentences similar to those 

im pos ed in analogous cases.10

T h e  Florida capital-sentencing 

procedures thus seek to 

[428 US 253]
assure that

the death penalty will not be i m ­

posed in a n  arbitrary or capricious 

m a n n e r .  Moreover, to the extent 

that a n y  risk to the contrary exists, 

it is mi nim ize d b y  Florida’s appel­

late review system, under which the 

evidence of the aggravating a n d  mit­

igating circumstances is reviewed 

a n d  reweighed b y  the S u p r e m e  

Court of Florida "to determine inde­

pendently w h e t h e r  the imposition of 

the ultimate penalty is warranted.” 

Songer v  State, 322* So 2d 481, 484 

(1975). See also Sullivan v State, 303 

S o  2d 632, 637 (1974). T h e  S u p r e m e  

Court of Florida, like that of G e o r ­

9. Because the trial judge imposes sentence, 
the F'orida court has ruled that he may order 
preparation of a presentence investigation 
report to assist him in determining the appro­
priate sentence. See Swan v State, 322 So 2d 
485. 488-489 (1975); Songer v State. 322 So 2d 
481, 484 (1975). These reports frequently con­
tain much information relevant to sentencing. 
See Gregg v Geoigia, ante, at 189, n 37, 49 I, 
Ed 2d 859, 96 S Cl 2909.
10. See American Bar Association Project 

on Standards for Crimin il Justice, Sentencing 
Alternatives and Procedures § 1.1, Common-

gia, has not hesitated to vacate a 

death sentence w h e n  it has deter­

m i n e d  that the sentence should not 

have been imposed. Indeed, it has 

vacated eight of the 21 death sen­

tences that it has reviewed to date. 

See Taylor v State, 294 S o  2d 648 

(1974); L a m a d l i n e  v State, 303 So 2d 

17 (1974); Slater v State, 316 S o  2d 

539 (1975); S w a n  v State, 322 So 2d 

485 (1975); Te dde r v State, 322 S o  2d 

908 (1975); Halliwell v State, 323 S o  

2d 557 (1975); T h o m p s o n  v State, 328 

So 2d 1 (1976); Me sse r v State, 330 

S o  2d 137 (1976).

U n d e r  Florida’s capital-sentencing 

procedures, in su m, trial judges are 

given specific a n d  detailed guidance 

to assist t h e m  in deciding w h e t h e r  to 

impose a death penalty or imprison­

m e n t  for life. Moreover, their deci­

sions are reviewed to ensure that 

they are consistent with other sen­

tences imposed in similar circum­

stances. Thus, in Florida, as in G e o r ­

gia, it is n o  longer true that there is 

" 'no meaningful basis for distin­

guishing the few cases in w h i c h  [the 

death penalty] is imposed from the 

m a n y  cases in w h ich it is not.’ ” 

G r e g g  v Georgia, at 188, 49 L  E d  2d 

859, 96 S  Ct 2909, quoting F u r m a n  v 

Georgia, 408 US , at 313, 33 L  E d  2d 

346, 92 S  Ct 2726 (White, J., concur­

ring). Cti its face the Florida system 

thus satisfies he constitutional defi­

ciencies identified in F u r m a n .

tary, pp 43-48 (Approved Draft x968); Presi­
dent’s Commission on Law Enforcement and 
Administration of Justice; The Challenge of 
Crime in a Free Society, Task Force Report: 
The Courts 26 (1967). See also Gregg v Geor­
gia. ante, at 189-192, 49 L Ed 2d 859, 96 S Ct 
2909. In the words of the Florida court, "a 
trial judge with experience in the facts of 
criminality possesses the requisite knowledge 
to balance the facts of the case against the 
standard criminal activity which can only be 
developed by involvement with the trials of 
numerous defendants." State v Dixon. 283 So 
2d, 1, 8U973).
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[428 US 254]
B

A s  in Gregg, the petitioner con­

tends, however, that, while perhaps 

facially acceptable, the n e w  sentenc­

ing procedures in actual effect are 

merely cosmetic, a n d  that arbitrari­

ness a n d  caprice still pervade the 

system under w h i c h  Florida imposes 

the death penalty.

(1)
[3a] T h e  petitioner first argues 

that arbitrariness is inherent in the 

Florida criminal justice system be­

cause it allows discretion to be exer­

cised at each stage of a  criminal 

proceeding— the prosecutor’s deci­

sion whether to charge a capital 

offense in the first place, his decision 

whether to accept a plea to a lesser 

offense, the jury’s consideration of 

lesser included offenses, and, after 

conviction a n d  unsuccessful appeal, 

the Executive’s decision w h e t h e r  to 

c o m m u t e  a death sentence. A s  w e  

noted in Gregg, this a r g u m e n t  is 

based o n  a fundamental misinterpre­

tation of F u r m a n ,  a n d  w e  reject it 

for the reasons expressed in Gregg. 

See ante, at 199, 49 L  E d  2d 859.

(2)
[4a] T h e  petitioner next argues 

that the n e w  Florida sentencing pro­

cedures in reality do not eliminate 

the arbitrary infliction of death that 

wa s  c o n d e m n e d  in F u r m a n .  Basi­

cally h e  contends chat the statutory 

aggravating a n d  mitigating circum­

stances are vague a n d  overbroad," 

and that the statute gives no guid-

11. As in Gregg, we examine the claims of 
vagueness and overbreailth in the statutory 
criteria only insofar as it is necessary to 
determine whether there is n substantial risk 
that the Florida capital-sentencing system, 
when viewed in its entirety, will result in the 
capricious or arbitrary imposition of the 
death penally. See Gregg v Georgia, ante, at

ance as to h o w  the mitigating a n d  

aggravating circumstances should be 

weighed in a n y  specific case.

[428 US 255]
(a)

Initially the petitioner asserts that 

the e n u m e r a t e d  aggravating a n d  

mitigating circumstances are so 

va gue a n d  so broad that virtually 

"a ny capital defendant becom es a 

candidate for the death penalty 

. . . In particular, the petitioner 

attacks the eighth a n d  third statu­

tory a g g r a v a t i n g  circumstances, 

w h i c h  authorize the death penalty to 

be imposed if the crime is "espe­

cially heinous, atrocious, or cruel,” 

or if "[t]he defendant knowingly cre­

ated a great risk of death to m a n y  

persons.” §§ 921.141(5)(h), (c) (Supp 

1976-1977). Th ese provisions m u s t  

be considered as they have been con­

strued by the S u p r e m e  Court of Flo­

rida.

T h a t  court has recognized that 

while it is arguable "that all killings 

are atrocious, . . . [sjtill, w e  believe 

that the Legislature intended s o m e ­

thing 'especially’ heinous, atrocious 

or cruel w h e n  it authorized the 

death penalty for first degree m u r ­

der.” Tedder v State, 322 So 2d, at 

910. A s  a consequence, the court has 

indicated that the eighth statutory 

provision is directed only at "the 

conscienceless or pitiless crime 

w h i c h  is unnecessarily torturous 

to the victim." State v Dixon, 

283 So 2d, at 9. See also Alford v 

State, 307 So 2d 433, 445 (1975); 

Hal'iwell v State, supra, at SGI.12

201, n 51, 49 L Ed 2d 859, 96 S Ct 2909.
12. The Supreme Court of Florida has 

affirmed death sentences in several cases, 
including the instant case, where this eighth 
statutory aggravating factor was found, with­
out specifically stating that the homicide was 
"pitiless" or "torturous to the victim." See,
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W e
[428 US 256]
cannot say that the pro­

vision, as so construed, provides in­

adequate guidance to those charged 

with the duty of r e c o m m e n d i n g  or 

imposing sentences in capital cases. 

See G r e g g  v Georgia, ante, at 200- 

203, 49 L  E d  2d 859, 96 a  Ct 2909.

In the only case, except for the 

instant case, in w h i c h  the third ag­

gravating factor— "[t]he defendant 

kn owi ngl y created a  great risk of 

death to m a n y  persons”— w a s  found, 

Alvord v State, 322 So 2d 533 (1975), 

the State S u p r e m e  Court held that 

the defendant created a great risk of 

death because h e  "obviously m u r ­

dered t w o  of the victims in order to 

avoid a surviving witness to the 

[first] m u rde r.” Id., at 540.13 A s  con­

strued b y  the S u p r e m e  Court of Flo-

e.g., Hallman v Slate, 305 So 2d 180 (1974) 
(victim’s throat slit with broken bottle); 
Spinkellink v State, 313 So 2d 666 (1975) 
("career criminal" shot sleeping traveling 
companion); Gardner v State, 313 So 2d 675
(1975) (brutal beating and murder); Alvord v 
State, 322 So 2d 533 (1975) (three women 
killed by strangulation, one raped); Douglas v 
State, 328 So 2d 18 (1976) (depraved murder); 
Henry v State, 328 So 2d 430 (1976) (torture 
murder); Dobbert v State, 328 So 2d 433
(1976) (torture and killing of two children). 
But the circumstances of all of these cases 
could accurately be characterized as "pitiless" 
and "unnecessarily torturous,” and it thus 
does not appear that the Florida Court has 
abandoned the definition that it announced in 
Dixon and applied in Alford, Tedder, and 
Halliwell.
13. While it might be argued that this case 

broadens that construction, since only one 
person other than the victim was attacked at 
all and then only by being hit with a fist, this 
would be to read more into the Stale Supreme 
Court’s opinion than is actually there. That 
court considered 11 claims of error advanced 
by the petitioner, including the trial judge's 
finding thnt none of the statutory mitigating 
circumstances existed. It did not, however.

rida these provisions are not i m p e r ­

missibly vague."

[428 US 257]
(b)

T h e  petitioner next attacks the 

imprecision of the mitigating cir­

cumstances. H e  argues that w h e t h e r  

a defendant acted "u nde r the influ­

ence of extreme mental or emotional 

disturbance,” w h eth er a  defendant’s 

capacity "to conform his conduct to 

the requirements of la w w a s  sub­

stantially impaired,” or w h e t h e r  a 

defendant’s participation as a n  ac­

complice in a capital felony w a s  "rel­

atively minor,” are questions be yon d 

the capacity of a jury or judge to 

determine. See §§ 921.141(6)(b), (f), 

(a) (Supp 1976-1977).

H e  also argues that neither a jury

consider whether the findings as to each of 
the statutory aggravating circumstances were 
supported by the evidence. If only one aggra­
vating circumstance had been found, or if 
some mitigating circumstance had been found 
to exist but not to outweigh the aggravating 
circumstances, we would be justified in con­
cluding that the State Supreme Court had 
necessarily decided this point even though it 
had not expressly done so. However, in the 
circumstances of this case, when four separate 
aggravating circumstances were found and 
where each mitigating circumstance was ex­
pressly found not to exist, no such holding on 
the part of the State Supreme Court can be 
implied.
14. The petitioner notes further that Flori­

da’s sentencing system fails to channel the 
discretion of the jury or judge because it 
allows for consideration of nonstatutory ag­
gravating factors. In the only case to approve 
such a practice, Sawyer v State, 313 So 2d 680 
(1975), the Florida court recast the trial 
court’s six nonstatutory aggravating factors 
into four aggravating circumstances—two of 
them statutory. As noted earlier, it is unclear 
that the Florida court would ever approve a 
death sentence based entirely on nonstatutory 
aggravating circumstances. See n 8, supra.
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nor a judge is capable of deciding 

h o w  to weigh a  defendant’s age or 

determining w h eth er he h a d  a "sig­

nificant history of prior criminal ac­

tivity.” See §§ 921.141(6)(g), (a) (Supp 

1976-1977). In a  similar vein the 

petitioner argues that it is not possi­

ble to m c k e  a rational determination 

whether there are "sufficient” aggra­

vating ch cumstances that are not 

outweighed b y  the mitigating cir­

cumstances, since the state law as­

signs no specific weight to a n y  of the 

various circumstances to be consid­

ered. See § 921.141 (Supp 1976- 

1977).

Wh ile these questions a n d  deci­

sions m a y  be hard, they require n o  

m o r e  line drawing than is c o m m o n l y  

required of a factfinder in a lawsuit. 

For example, juries have tradition­

ally evaluated the vab'lity of de­

fenses such as insanity or reduced 

capacity, both of w h i c h  involve the 

s a m e  considerations as s o m e  of the 

above-mentioned

[428 US 258]
mitigating circum­

stances. Wh ile the various factors to 

be considered by the sentencing a u ­

thorities do not ha ve numerical 

weights assigned to them, the re­

quirements of F u r m a n  are satisfied 

w h e n  the sentencing authority’s dis­

cretion is guided a n d  channeled by 

requiring examination of specific fac­

tors that argue in favor of or against 

imposition of the death penalty, thus 

eliminating total arbitrariness a n d  

capriciousness in its imposition.

T h e  directions given to judge a n d  

jury by the Florida statute are 

sufficiently clear a n d  precise to e n a ­

ble the various aggravating circum­

stances to be weighed against the 

mitigating ones. A s  a result, the 

trial court's sentencing discretion is 

guided an d channeled by a system

that focuses on the circumstances of 

each individual homicide a n d  indi­

vidual d e f e n d a n t  in deciding 

wheth er the death penalty is to be 

imposed.

(0

Finally, the Florida statute has a 

provision designed to assure that the 

death penalty will not be imposed on 

a capriciously selected group of con­

victed defendants. T h e  S u p r e m e  

Court of Florida reviews each death 

sentence to ensure that similar re­

sults are reached in similar-cases.14

Nonetheless the petitioner attacks 

the Florida appellate review process 

because the role of the S u p r e m e  

Court of Florida in reviewing death 

sentences is necessarily subjective 

a n d  unpredictable. While it m a y  be 

true that that court has not chosen 

to formulate a  rigid, objective test as 

its standard of review for all cases, it 

does not follow that the appellate 

review process is ineffective or arbi­

trary. In fact, it is apparent thal the 

Florida court has undertaken re­

sponsibly to perform its function of 

death sentence review with a m a x i ­

m u m  of

[428 US 259] 
rationality a n d  consistency. 

For example, it has several times 

c o m p a r e d  the circumstances of a 

case u n der review with those of pre­

vious cases in which it has assessed 

the imposition of death sentences. 

See, e. g., Alford v State, 307 So 2d, 

at 445; Alvord v State, 322 So 2d, at 

540-541. B y  following this procedure 

the Florida court has in effect 

adopted the type of proportionality 

review m a n d a t e d  by the G e o r ­

gia statute. Cf. Gregg v Georgia, at 

204-206, 49 L  E d  '2d 859, 96 S 

Ct 2909. A n d  a n y  suggestion that

15. Slato v Dixon, 2S3 So 2d. at 10.
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the Florida court engages in only 

cursory or rubber-stamp review of 

death penalty cases is totally contro­

verted b y  the fact that it has v a ­

cated over one-third of the death 

sentences that h a v e  c o m e  before it. 

See supra, at 253, 49 L  E d  2d 923.16

I V

[1b] Florida, like Georgia, has re­
sponded to F u r m a n  by enacting leg­

islation that passes constitutional 

muster. T h a t  legislation provides 

that after a person is convicted of 

first-degree murder, there shall be 

a n  informed, focused, guided, a n d  

objective inquiry into the question 

w h e t h e r  he should be sentenced to 

death. If a  death sentence is i m ­

posed, the sentencing authority ar­

ticulates in writing the statutory 

reasons that led to its decision. 

Th ose reasons, a n d  the evidence sup­

porting them, are conscientiously re­

viewed b y  a court which, because of 

[428 US 260] 
its statewide jurisdiction, can assure 

consistency, fairness, a n d  rationality 

in the e v e n h a n d e d  operation of the 

state law. A s  in Georgia, this system 

serves to assure that sentences of 

death will not be "wantonly" or 

"freakishly” imposed. See F u r m a n  v 

Georgia, 408 U S ,  at 310, 33 L  E d  2d 

346, 92 S  Ct 2726 (Stewart, J., con­

curring). Accordingly, the j u dgm ent 

before us is affirmed.

It is so ordered.

Mr. Justice White, with w h o m

16. The petitioner also argues that since the 
Florida Court does not review sentences of life 
imprisonment imposed in capital cases or sen­
tences imposed in cosps where a capital crime 
was charged but where the jury convicted of a 
lesser offense, it will have an unbalanced view 
of the way that the typical jury treats a 
murder . use and it will allirm death sen­
tences under circumstances where the vast

T h e  Ch ief Justice a n d  Mr. Justice 

R e h n q u i s t  join, concurring in the 

judgment.

[1c, 4b] Th ere is no need to repeat 
the statement of the facts of this 

case a n d  of the statutory procedure 

under wh ich the death penalty w a s  

imposed, both of w h i c h  are described 

in detail in the opinion of Mr. Ju s­

tice Stewart, Mr. Justice Powell, a n d  

Mr. Justice Stevens. I agree with 

them, see Part III-B(2)(a) a n d  (b), 

ante, at 255-258, 49 L  E d  2d 924- 

926, that although the statutory ag­

gravating a n d  mitigating circum- 

stences are not susceptible of m e ­

chanical application, they are b y  no 

m e a n s  so va gue a n d  overbroad as to 

leave the discretion of the sentenc­

ing authority unfettered. U n d e r  Flo­

rida law, the sentencing judge is 

r e q u i r e d  to impose the death penalty 

on all first-degree murderers as to 

w h o m  the statutory aggravating fac­

tors outweigh the mitigating factors. 

Th ere is good reason to anticipate, 

then, that as to certain categories of 

murderers, the penalty will not be 

imposed freakishly or rarely but will 

be imposed with regularity; a n d  con­

sequently it cannot be said that the 

death penalty in

[428 US 281]
Florida as to those 

categories has ceased "to be a 

credible deterrent or measurably 

to contribute to a n y  other en d of 

p u n i s h m e n t  in the criminal justice 

system." F u r m a n  v Georgia, 408 

U S  238, 311, 33 L  E d  2d 346, 92 

S  Ct 2726 (1972) (White, J., concur-

majority of judges would have imposed a sen­
tence of life imprisonment. As we noted in 
Gregg v Georgia, ante, at 204, n 56. -19 L Ed 
2d 859, 96 S Ct 2909, this problem is not 
sufficient to raise a serious risk thnt the state 
capital-sentencing system will result in arbi­
trary and capricious imposition of the death 
penalty.
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ring). Accordingly, the Florida statu­

tory s c h e m e  for imposing the death 

penalty does not run afoul of this 

Court’s holding in F u r m a n  v G e o r ­

gia.

[2b, 3b] For the reasons set forth 

in m y  concurring opinion in G r e g g  v 

Georgia, ante at 224-225, 49 L  E d  2d 

859, 96 S  Ct 2909, a n d  m y  dissenting 

opinion in Roberts v Louisiana, post, 

at 348-350, 49 L  E d  2d 974, 96 S  Ct 

3001, this conclusion is not undercut 

by the possibility that s o m e  m u r d e r ­

ers m a y  escape the death penalty 

solely through exercise of prosecuto­

rial discretion or executive c l e m ­

ency. For the reasons set forth in m y  

dissenting opinion in Roberts v  Loui­

siana, post, at 350-356, 49 L  E d  2d 

974, 96 S  Ct 3001, I also reject pe­

titioner’s a r g u m e n t  that under the

Eighth A m e n d m e n t  the death p e n ­

alty m a y  never be imposed under 

a n y  circumstances.

I concur in the j u d g m e n t  of affirm­

ance.

Mr. Justice B l a c k m u n ,  concur­

ring in the judgment.

[1d] I concur in the judgment. See 

F u r m a n  v Georgia, 408 U S  238, 405- 

414, 35 L  E d  2d 346, 92 S  Ct 2726 

(1972) (Blackmun, J., dissenting), 

a n d  id., at 375, 414, a n d  465, 35 L  

E d  2d 346, 92 S  Ct 2726. .

Mr. Justice B r e n n a n  dissented in 

a n  opinion appearing at p 904, su­

pra.

Mr. Justice m a r s h a l !  dissented in 

a n  opinion at p 907, supra.
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T R O Y  L E O N  G R E G G ,  Petitioner,

v

S T A T E  O F  G E O R G I A

428 U S  153, 49 L  E d  2d 859, 96 S  Ct 2909, reh d e n  429 U S  875, 50 L  E d  2 d  158,

97 S  Ct 197, 97 S  Ct 198

[No. 74-6257]

*
A r g u e d  M a r c h  31,1976 Derided July 2.1976.

SUMMARY
After the Un ite d States S u p r e m e  Court’s decision in F u r m a n  v Georgia 

(1972) 40 8 U S  238, 33 L  E d  2d 346, 92 S  Ct 2726— w h i c h  held that the 

imposition of the death sentence under Georgia (and Texas) statutes consti­

tuted cruel a n d  unusual p u n i s h m e n t  in violation of the Eighth a n d  F o u r ­

teenth A m e n d m e n t s  because un der such statutes the juries h a d  u n t r a m m e l e d  

discretion to i m pos e or withhold the death penalty— the Georgia legislature 

a m e n d e d  its statutory scheme, U n d o r  the n e w  statutory provisions with 

regard to imposition of the death penalty for the crime of m u r d e r  a n d  other 

offenses, (1) guilt or innocence is determined, either by a jury or the trial 

judge, in the first stage of a bifurcated trial, with the judge being required to 

charge the jury as to a n y  lesser included offenses w h e n  supported b y  the 

evidence, (2) after a  verdict, finding, or plea of guilty, a  presentence hearing is 

conducted, w h e r e  the jury (or judge in a  case tried without a jury) hears 

a r g u m e n t  a n d  additional evidence in mitigation or aggravation of punish­

ment, (3) at least on e of ten aggravating circumstances specified in the stat­

utes m u s t  be found to exist beyond a reasonable doubt, a n d  m u s t  be desig­

nated in writing, before the jury (or judge) m a y  impose the death sentence on 

a defendant convicted of murder, the trial judge in jury cases being b o u n d  by 

the jury’s r e c o m m e n d e d  sentence, (4) on automatic appeal of a death sen­

tence, the S u p r e m e  Court of Georgia m u s t  determine wheth er the sentence ^

w a s  imposed u n d e r  the influence of passion, prejudice, or a n y  other arbitrary /

factor, w h e t h e r  the evidence supported the finding of a statutory aggravating / '  
circumstance, a n d  w h e t h e r  the death sentence w a s  excessive or disproportion­

ate to the penalty imposed in similar cases, considering both the crime a n d  

the defendant, a n d  (5) if a death sentence is ^firmed, the decision, of the 

Georgia S u p r e m e  Court m u s t  include reference to similar cases that the court 

considered. U p o n  a  jury trial in a Georgia state court un der the n e w  statutory

Briefs of Counsel, p 1410, infra.
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fication procedure18 "does, of course, 

in the long ru n save time,

[428 US 151]
energy,

a n d  resources a n d  helps build a co­

operative judicial federalism.” L e h ­

m a n  Brothers v Schein, 416 U S  386, 

391, 40 L  E d  2d 215, 94 S  Ct 1741 

(1974). This Court has utilized certifi­

cation procedures in the past, as 

ha ve courts of appeals. Ibid. a n d  

cases cited therein at 390 n n  5 a n d  

6, 40 L  E d  2d 215, 94 S  Ct 1741.

T h e  importance of speed in resolu­

tion of the instant litigation is m a n i ­

fest. E a c h  d a y  the statute is in ef­

fect, irretrievable events, with sub­

stantial personal consequences, oc­

cur. Al tho ugh w e  do not m e a n  to 

intimate that abstention v/ouid be 

improper in this case were certifica­

tion not possible, the availability of 

certification greatly simplifies the 

analysis. Further, in light of our 

disapproval of a "parental veto” to­

d a y  in Planned Parenthood, w e  m u s t  

a s s u m e  that the lower M a s s a c h u ­

setts courts, if called up on to enforce 

the statute pending interpretation 

by the S u p r e m e  Judicial Court, will 

not impose this m o s t  serious barrier. 

Insofar as the issue thus ceases to 

b e c o m e  one of total denial of access 

a n d  becomes one rather of relative

18. There is no indication that the Massa­
chusetts certification procedure is inadequate. 
Indeed, the dissent in the District Court cited 
a prior caso in which the procedure was em-

burden, the cost of abstention is re­

duced a n d  the desirability of that 

equitable r e m e d y  accordingly in­

creased.

V

[1c, 9b] W e  therefore hold that the 

District Court should have certified 

to the S u p r e m e  Judicial Court of 

Massachusetts appropriate questions 

concerning the m e a n i n g  of § 1 2 P  a n d  

the procedure it imposes. In regard 

to the claim of impermissible dis­

crimination d u e  to the 1975 statute, 

a claim not raised in the District 

Court but subject to inquiry through 

a n  a m e n d e d  complaint, or perhaps 

by other means, w e  believe that it 

wo uld not be inappropriate for the 

District Court, w h e n  a n y  procedural 

requirement . . -

[428 U S  152] ;;

has been complied with, 

also to certify a  queltion concerning 

the m e a n i n g  of the n e w  statute, a n d  

the extent to w h i c h  its procedures 

differ f r o m  the procedures that m u s t  

be followed un der § 12P.

T h e  j u d g m e n t  of the District Court 

is vacated, a n d  the cases are re­

m a n d e d  to that court for proceedings 

consistent with this opinion.

It is so ordered.

ployed with no apparent difficulty. 393 F 
Supp, at 864 n 15, citing Hendrickson v Sears, 
495 F2d 513 (CA1 1974).
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scheme, the defendant w a s  convicted of two counts of a r m e d  robbery a n d  two 

counts of murder, a n d  the jury, after the penalty hearing in the bifurcated 

procedure, returned a sentence of death on each count, finding as statutory 

aggravating conditions that the m u r d e r  offenses we re co mmi tte d while the 

defendant w a s  engaged in the commission of the t w o  other capital felonies of 

a r m e d  robbery of the m u r d e r  victims, a n d  that the defendant committed the 

murde rs for the purpose of receiving m o n e y  a n d  a n  automobile of one of the 

victims. After reviewing the trial record a n d  c o m p a r i n g  the evidence a n d  

sentence in similar cases, the Georgia S u p r e m e  Court affirmed the convictions 

a n d  the imposition of the death sentences for murder, although the Georgia 

S u p r e m e  Court vacated the death sentences imposed for a r m e d  robbery on 

the grounds that the death penalty h a d  rarely been imposed for that offense 

a n d  the jury h a d  improperly considered the m u r d e r s  as aggravating circum­

stances for the robberies after having considered the robberies as aggravating 

circumstances for the m u r d e r s  (233 G a  117, 210 S E 2 d  659).

O n  certiorari, the United States S u p r e m e  Court affirmed. Although unable 

to agree o n  a n  opinion, seven m e m b e r s  of the court agreed that the imposition 

of the death penalty for the crime of m u r d e r  u n d e r  the Georgia statutes did 

not violate the prohibition against the infliction of cruel a n d  unusual punish­

m e n t  u n d e r  the Eighth a n d  Fourteenth A m e n d m e n t s .

S t e w a r t , P o w e l l , a n d  S t e v e n s , JJ., a n n o u n c e d  the judgment, nf the court 

a n d  filed a n  opinion, delivered by S t e w a r t , J., expressing the view that (1) 

the death penalty did not, un der all circumstances, constitute cruel a n d  

unusual punishment, since (a) the Eighth A m e n d m e n t  w a s  not to be regarded 

as a static concept, but w a s  to d r a w  its m e a n i n g  fr om the evolving standards 

of decency that m a r k e d  the progress of a ma tur ing societyr(b) although public 

perceptions of standards of decency w e r e  not conclusive— the Eighth A m e n d ­

m e n t  requiring that p u n i s h m e n t  m u s t  accord with the dignity of m a n  a n d  not 

be excessive either as to its form or severity— nevertheless a legislature w a s  

not required to select the least severe penalty possible, so long as the penalty 

selected w a s  not cruelly i n h u m a n e  or disproportionate to the crimo involved, 

a n d  a he avy bu rde n rested o n  those attacking the j u d g m e n t  of the representa­

tives of the people, (c) at the time the Constitution a n d  its a m e n d m e n t s  were 

adopted, capital p u n i s h m e n t  w a s  accepted as a  c o m m o n  sanction, a n d  the 

S u p r e m e  Court, for nearly 200 years, h a d  repeatedly recognized that capital 

punis hme nt w a s  not invalid per se, (d) after the decision in the F u r m a n  case, 

at least 35 states enacted n e w  statutes providing for the death penalty for 

certain crimes, thus indicating society’s endorsement of the death penalty, (e) 

retribution a n d  deterrence, as social purposes served b y  the death penalty, 

were matters that could properly be considered b y  legislatures in terms of 

their o w n  local conditions, a n d  (f) capital p u n i s h m e n t  for m u r d e r  could not be 

said to be invariably disproportionate to the crime, but instead w a s  a n  ex­

treme sanction, suitable to the mo st extreme of crimes; (2) the concerns 

expressed in the F u r m a n  decision that the death penalty not be imposed in an 

arbitrary or capricious m a n n e r  could be m e t  by a carefully drafted statute 

ensuring that the sentencing authority w a s  given adequate guidance an d 

information for determining the appropriate sentence, a bifurcated sentenc-
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ing proceeding being preferable as a general proposition; (3) the Georgia 
capital— sentencing procedures were constitutional, since they required the 
jury to consider the circumstances of the crime and the character of the 
defendant before recommending sentence, and required the Georgia Supreme 
Court to determine whether a death sentence was the result of passion or 
prejudice, was supported by evidence establishing a statutory aggravating 
circumstance, and was not disproportionate in comparison with sentences 
imposed on similarly situated defendants in other cases; (4) the Georgia 
statutes were not rendered unconstitutional merely because of the opportuni­
ties for discretionary action inherent in the processing of any murder case 
under Georgia law with regard to the prosecutor’s unfettered authority to 
select those persons who would be prosecuted for a capital offense and to plea 
bargain with them, the jury’s power to convict a defendant of a lesser in­
cluded offense, or the authority of the Governor and the Georgia Board of 
Pardons and Paroles to commute a death sentence; (5) the Georgia statutes, 
particularly the provisions specifying aggravating circumstances, were not so 
vague or overbroad as to leave juries free to act arbitrarily and capriciously in 
imposing the death penalty, there being no reason to assume that the statutes 
would be given open-ended construction by the Georgia Supreme Court, 
which had already held that certain provisions were impermissibly vague; 
and (6) the state court properly allowed a wide scope of evidence and argu­
ment at presentence hearings, it being desirable for the jury to have as much 
information before it as possible when it made the sentencing decision.

White, J., joined by Burger, Ch. J., and Rehnquist, J., concurred in the 
judgment, expressing the view that (1) the death penalty imposed for murder 
under the new Georgia statutory scheme could be constitutionally carried 
out, since (a) the statutes not only guided the jury in its exercise of discretion 
in determining whether it would impose the death penalty, but also gave the 
Georgia Supreme Court the power and duty to decide whether in fact the 
death penalty was being administered for any given class of crime in a 
discriminatory, standardless, or rare fashion, and (b) the defendant had failed 
to establish that the Georgia Supreme Court had not performed its task in the 
instant case or that it was incapable of performing its task adequately in all 
cases; (2) the statutory scheme was not unconstitutional on the ground that 
the prosecutor’s decisions in negotiating pleas or in declining to charge capi­
tal murder were standardless, since it could not be assumed that prosecutors 
would be motivated by factors other than the strength of their case and the 
likelihood that a jury would impose the death penalty if it convicted; and (3) 
the defendant’s contention that the death penalty, however imposed and for 
whatever crime, constituted cruel and unusual punishment was without 
merit.

Burger, Ch. J., and Rehnquist, J., filed a statement joining the opinion of 
White, J., agreeing with its analysis that Georgia’s system df capital punish­
ment comported with the holding in the Furman case.

Blackmun, J., concurred in the judgment, referring to his dissenting opin­
ion in the Furman case.

G R E G G  v G E O R G I A
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Brennan, J., dissenting, expressed the view that (1) tho cruel and unusual 
punishment clause must draw its meaning from evolving standards of de­
cency that marked the progress of a maturing society, (2) the consideration of 
"evolving standards of decency” required focusing upon the essence of the 
death penalty itself, and not primarily or solely upon the procedure under 
which the determination to inflict the penalty upon a particular person was 
made, (3) the death penalty served no penal purpose more effectively than a 
less severe punishment would, and (4) our civilization and the law had prog­
ressed to the point where the court should hold that the punishment of death, 
for whatever crime and under all circumstances, was cruel and unusual, in 
violation of the Eighth and Fourteenth Amendments.

Marshall, J., dissented, expressing the view that the death penalty was 
cruel and unusual punishment prohibited by the Eighth and Fourteenth 
Amendments because it was excessive, being unnecessary to promote the goal 
of deterrence of crime or to further any legitimate notion of retribution.
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Amendments is not violated by the impo­
sition of the death penalty for the crime 
of murder under. a state’s statutory 
scheme whereby 11) guilt or innocence is 
determined, either by a jury or the trial 
judge, in the first stage of a bifurcated 
trial, with the judge beir.g required to 
charge the jury as to any lesser included 
offenses when supported by any view of 
the evidence, (2) after a verdict, finding, 
or plea of guilty, a presentence hearing is 
conducted, where th i jury (or judge in a 
case tried without a jury) hears argument 
and additional evidence in mitigation or 
aggravation of punishment, (3) at least 
one of 10 aggravating circumstances spec­
ified in the statutes must be found to ex­
ist beyond a reasonable doubt, and must 
be designated in writing, before the jury 
(or judge) may elect to impose the death 
sentence on a defendant convicted of 
murder, the trial judge in jury cases be­
ing bound by the jury’s recommended 
sentence, (4) on automatic appeal of a 
death sentence, the state's highest court 
must determine whether the sentence 
was imposed under the influence of pas­
sion, prejudice, or any other arbitrary 
factor, whether the evidence supported 
the finding of a statutory aggravating cir­
cumstance, and whether the death sen­
tence was excessive or disproportionate to 
the penalty imposed in similar cases, con­
sidering both the crime and the defend­

ant, and (5) if a death sentence is af­
firmed, the decision of the state’s highest 
court must include reference to similar 
cases that the court considered. [Per 
Stewart, J., Powell, J., Stevens, J., White, 
J., Burger, Ch. J., Rehnquist, J., and 
Blackmun, J.]

Criminal L a w  §§ 82, 83 —  cruel und 
unusual punishment —  death pen­
alty

2a, 2b; The death penalty does not, un­
der all circumstances, constitute cruel 
and unusual punishment in violation of 
the Eighth and Fourteenth Amendments. 
[Per Stewart, J., Powell, J., Stevens, J„ 
White, J., Burger, Ch. J., and Rehnquist, 
J.J

Criminal L a w  §§ 82, 83 —  cruel and 
unusual punishment —  death pen­
ally

3a, 3b. A  state’s statutory provisions 
governing the imposition of the death 
penalty for the crime of murder are not 
rendered unconstitutional as violative of 
the prohibition against cruel and unusual 
punishment under the Eighth and Four­
teenth Amendments merely because the 
state prosecutor has discretion in select­
ing cases to be prosecuted as capital of­
fenses and in plea bargaining. [Per Stew­
art, J.; Powell, J., Stevens, J., White, J., 
Burger, Ch. J., and Rehnquist, J.]

SYLLABUS BY REPORTER OF DECISIONS
Petitioner was charged with commit­

ting armed robbery and murder on the 
basis of evidence that he had killed and 
robbed two men. At the trial stage of 
Georgia’s bifurcated procedure, the jury 
found petitioner guilty of two counts of 
armed robbery and two counts of murder. 
At the penalty stage, the judge instructed 
th? jury that it could recommend either a 
death sentence or a life prison sentence 
on each count; that the jury was free to 
consider mitigating or aggravating cir­
cumstances, if any, as presented by the 
parties; and that the jury wouid not be 
authorized to consider imposing the 
death sentence unless it first found be­
yond a reasonable doubt ll) that the mur­
der was committed while the offender was

engaged in the commission of other capi­
tal felonies, viz., the armed robberies of 
the victims; (2) that he committed the 
murder for the purpose of receiving the 
victims’ money and automobile; or (3) 
that the murder was "outrageously and 
wantonly vile, horrible and inhuman” in 
that it "involved the depravity of [the] 
mind of the defendant.” The jury found 
the first and second of these aggravating 
circumstances and returned a sentence of 
Jeath. The Georgia Supreme Court af­
firmed the convictions. After reviewing 
the trial transcript and record and com­
paring the evidence and sentenr, in simi­
lar cases the court upheld the death sen­
tences for the murders, concluding that 
they had not. resulted from prejudice or
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any other arbitrary factor and were not (1) The punishment of death for the 
excessive or disproportionate to the pen- crime of murder does not, under all cir-
alty applied in similar cases, but vacated cumstances, violate the Eighth and Four-
the armed robbery sentences on the teenth Amendments,
ground, inter alia, that the death penalty (a) The Eighth Amendment, which has
had rarely been imposed in Georgia for been interpreted in a flexible and dy-
that offense. Petitioner challenges imposi- namic manner to accord with evolving
tion of the death sentence under the standards of decency, forbids the use of
Georgia statute as "cruel and unusual” punishmr >•' at is "excessive" either be-
punishment under the Eighth and Four- cause it u.v^.ves the unnecessary and
teenth Amendments. That statute, as wanton infliction of pain or because it is
amended following Furman v Georgia, grossly disproportionate to the severity of
408 U S  238, 33 L Ed 2d 346. 92 S Ct 2726 the crime.
(where this Court held to be violative of (b) Though a legislature may not im-
thrse Amendments death sentences im- pose excessive punishment, it is not re­
posed under statutes that left juries with quired to select the least severe penalty
untrammeled discretion to impose or possible, and a heavy burden rests upon
withhold the death penalty), retains the those attacking its judgment,
death penalty for murder and five other (c) The existence of capital punishment
crimes. Guilt or innocence is determined was accepted by the Framers of the Con-
in the first stage of a bifurcated trial, and stitution, and for nearly two centuries
if the trial is by jury, the trial judge must this Court has recognized that capital
charge lesser included offenses when sup- punishment for the crime of murder is
parted by any view of the evidence. Upon nnt invalid ccr ss.

 - n .  »• • : _   .   '  • t '
a guiit-y veruict or piea a presentence (dj Legislative measures adopted by the 
hearing is held where the judge or jury people’s chosen representatives weigh
hears additional extenuating or mitigat- heavily in ascertaining contemporary
ing evidence and evidence in aggravation standards of decency; and the argument
of punishment if made known to the de- that such standards require that the
fendant before trial. At least one of 10 Eighth Amendment be construed as pro­
specified aggravating circumstances must hibiting the death lty ha? ^  un.
be found to exist beyond a reasonable dercut by the fflct that in the four yearg
doubt and designated in writing before a gince Furman> suprai was decidedi c^.
death sentence can be imposed. In jury and at ,east 35 Stateg have enacted
cases, the trial judge is bound by the rec- new gtatute3 iding for the death pen-
nmmnnnnn c'infonPQ I rv ife romour nf oommended sentence. In its review of a 
death sentence (which is automatic), the 
State Supreme Court must consider 
whether the sentence was influenced by 
passion, prejudice, or any other arbitrary 
factor; whether the evidence supports the 
finding of a statutory aggravating circum­
stance; and whether the death sentence 
"is excessive or disproportionate to the 
penalty imposed in similar cases, consid­
ering both the crime and the defendant.” 
If the court affirms the death sentence it 
must include in its decision reference to 
similar cases that it has considered. H eld : 
The judgment is affirmed.

(D Capital punishment for the crime of 
murder cannot be viewed as invariably 
disproportionate to the severity of that 
crime.
2. The concerns expressed in Furman

11, 1 /\n I Ia i^nnnlfvf tint Vl n invtvnCOfl

(e) Retribution and the possibility of 
deterrence of capital crimes by prospec­
tive offenders are not impermissible con­
siderations for a legislature to weigh in 
determining whether the death penalty 
should be imposed, and it cannot be said 
that Georgia’s legislative judgment that 
such a penalty is necessary in some cases 
is clearly wrong.

alty.

233 Ga 117,210 SE2d 659. affirmed.
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that the sentencing authority is given ad­
equate information and guidance, con­
cerns best met by a system that provides 
for a bifurca ed proceeding at which the 
sentencing authority is apprised of the 
information relevant to the imposition of 
sentence and provided with standards to 
guide its use of that information.
3. The Georgia statutory system under 

which petitioner was sentenced to death 
is constitutional. The new procedures on 
their face satisfy the concerns of Furman, 
since before the death penalty can be im­
posed there must be specific jury findings 
as to the circumstances of the crime or 
the character of the defendant, and the 
State Supreme Court thereafter reviews 
the comparability of each death sentence 
with the sentences imposed on similarly 
situated defendants to ensure that the 
sentence of death in a particular case is 
not disproportionate. Petitioner’s conten­
tions that the changes in Georgia’s sen­
tencing procedures have not removed the 
elements of arbitrariness and capricious­
ness condemned by Furman are without 
merit.
(a) The opportunities under the Georgia 

scheme for affording an individual de­
fendant mercy— whether through the 
prosecutor’s unfettered authority to se­
lect those w h o m  he wishes to prosecute 
for capital offenses and to plea bargain 
with them; the jury's option to convict a 
defendant of a lesser included off a; or 
the fact that the Governor or pardoning 
authority may commute a death sentence 
— do not render the Georgia statute un­
constitutional.
(b) Petitioner’s arguments that certain 

statutory aggravating circumstances are 
too broad or vague lack merit, since they 
need not be given overly broad construc­
tions or have been already narrowed by 
judicial construction. One such provision 
was held impermissibly vague by the 
Georgia Supreme Court. Petitioner’s ar­
gument that the sentencing procedure al­
lows for arbitrary grants of mercy reflects 
a misinterpretation of Furman and ig­
nores the reviewing authority of the 
Georgia Supreme Court to determine 
whether each death sentence is propor­
tional to other sentences imposed for sim­

ilar crimes. Petitioner also urges that the 
scope of the evidence and argument that 
can be considered at the presentence 
hearing is too wide, but it is desirable for 
a jury to have as much information as 
possible when it makes the sentencing 
decision.
(c) The Georgia sentencing scheme also 

provides for automatic sentence review 
by the Georgia Supreme Court to safe­
guard against prejudicial or arbitrary fac­
tors. In this very case the court vacated 
petitioner’s death sentence for armed rob­
bery as an excessive penalty.
Mr. Justice White, joined by The Chief 

Justice and Mr. Justice Rehnquist, con­
cluded that:
1. Georgia’s new statutory scheme, en­

acted to. overcome the constitutional defi­
ciencies found in Furman v Georgia, 408 
US 238, 33 L Ed 2d 346, 92 S Ct 2726, to 
exist under the old system, not only 
guides the jury in its exercise of discre­
tion as to whether or not it will impose 
the death penalty for first-degree murder, 
but also gives the Georgia Supreme Court 
the power and imposes the obligation to 
decide whether in fact the death penalty 
was being administered for any given 
class of crime in a discriminatory, stan­
dardless, or rare fashion. If that court 
properly performs the task assigned to it 
under the Georgia statutes, death sen­
tences imposed for discriminatory rea­
sons or wantonly or freakishly for any 
given category of crime vill he set aside. 
Petitioner has wholly failed to establish 
that the Georgia Supreme Court failed 
properly to perform its task in the instant 
case or that it is incapable of performing 
its task adequately in all cases. Thus the 
death penalty may be carried out under 
the Georgia legislative scheme consist­
ently with the Furman decision.
2. Petitioner’s argument that the prose­

cutor’s decisions in plea bargaining or in 
declining to charge capital murder are 
standardless and will result in the wan­
ton or freakish imposition of the death 
penalty condemned in Furman, ii with­
out merit, for the assumption cannot be 
mode that prosecutors will be motivated 
in their charging aecisions by factors 
other than the strength of their cas** and
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the likelihood that a jury would impose 
the death penalty if it convicts; the stan­
dards by which prosecutors decide 
whether to charge a capital felony will be 
the same as those by which the jury will 
decide the questions of guilt and sen­
tence.
3. Petitioner's argument that the death 

penalty, however .imposed and for what­
ever crime, is cruel and unusual punish­
ment is untenable for the reasons stated 
in Mr. Justice White’s dissent in Roberts 
v Louisiana, post, p 337,49 L Ed 2d 974.
Mr. Justice Blackmun concurred in the 

judgment. See Furman v Georgia, 408 
US, at 405-414 (Blackmun, J., dissent­
ing), and id., at 375 (Burger, C. J., dissent­

ing); id., at 414 (Powell, J„ dissenting); id., 
at 465, 33 L Ed 2d 346, 92 S Ct 2726 
(Rehnquist, J., dissenting).
Judgment of the Court, and opinion of 

Stewart, Powell, and Stevens, JJ., an­
nounced by Stewart, J. Burger, C. J., and 
Rehnquist, J., filed a statement concur­
ring in the judgment, post, p 226, 49 L Ed 
2d, p 904. White, J., filed an opinion con­
curring in the judgment, in which 
Burger, C. J., and Rehnquist, J., joined, 
post, p 207, 49 L Ed 2d, p 893. Blackmun, 
J., filed a statement concurring in the 
judgment, post, p 227, 49 L Ed 2d, p 904. 
Brennan, J., post, p 227, 49 L Ed 2d, p 
904, ind Marshall, J , post, p 231, 49 L Ed 
2d, 907, filed dissenting opinions.
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1 - » "Si ‘
SEPARATE OPINIONS

[428 US 158]
Judgment of the Court, and opin­

ion of Mr. Justice Stewart, Mr. Jus­
tice Powell, and Mr. Justice Ste­
vens, announced by Mr. Justice 
Stewart.

[1a] The issue in this case is 
whether the imposition of the sen­
tence of death for the crime of mur­
der under the law of Georgia violates 
the Eighth and Fourteenth Amend­
ments.

I

The petitioner, Troy Gregg, was 
charged with committing armed rob­
bery and murder. In accordance with 
Georgia procedure in apital cases, 
the trial was in two stages, a guilt 
stage and a sentencing stage. The evi­
dence at the guilt trial established 
that on November 21, 1973, the pe­
titioner and a traveling companion, 
Floyd Allen, while hitchhiking north 
in Florida were picked up by Fred 
Simmons and Bob Moore. Their car 
broke down, but they continued 
north after Simmons purchased an­
other vehicle with some of the cash

866

he was carrying. While still in Flo­
rida, they picked up another hitch­
hiker, Dennis Weaver, who rode with 
them to Atlanta, where he was let 
out about 11 p.m. ' ‘

. • [428 US 159]
A  short time later 

the four men interrupted their jour­
ney for a rest stop along the highway. 
The next morning the bodies of Sim­
mons and Moore were discovered in a 
ditch nearby.

On November 23, after reading 
about the shootings in an Atlanta 
newspaper, Weaver communicated 
with the Gwinnett County police and 
related information concerning the 
journey with the victims, including a 
description of the car. The next after­
noon, the petitioner and Allen, while 
in Simmons’ car, were arrested in 
Asheville, N. C. In the search inci­
dent to the arrest a .2F-caliber pistol, 
later shown to be that used to kill 
Simmons and Moore, was found in 
the petitioner’s pocket. After receiv­
ing the warnings required by M i­
randa v Arizona, 384 US 436, J6 L Ed 
2d 694, 86 S Ct 1602, 10 Ohio
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Misc 9, 36 Ohio Ops 2d 237, 10
ALR3d 974 (1966), and signing a writ­
ten waiver of his rights, the pe­
titioner signed a statement in which 
he admitted shooting, then robbing 
Simmons and Moore. He justified the 
slayings on grounds of self-defense. 
The next day, while being transfer­
red to Lawrenceville, Ga., the pe­
titioner and. Allen were taken to the 
scene of the shootings. Upon arriving 
there, Allen recounted the events 
leading to the slayings. His version of 
these events was as follows: After 
Simmons and Moore left the car, the 
petitioner stated that he intended to 
rob them. The petitioner then took 
his pistol in hand and positioned him­
self on the car to improve his aim. As 
Simmons and Moore came up an em­
bankment toward the car, the pe­
titioner fired three shots and the two 
men fell near a ditch. The petitioner, 
at close range, then fired a shot into 
the head of each. He robbed them of 
valuables and drove away with Allen.

A  medical examiner testified that 
Simmons died from a bullet wound in 
the eye and that Moore died from 
bullet wounds in the cheek and in the 
back of the head. He further testified 
that both men had several bruises 

[428 US 160] 
and abrasions about the face and 
head which probable were sustained 
either from the fall into the ditch or 
from being dragged or pushed along 
the embankment. Although Allen did 
not testify, a police detective re­
counted the substance of Allen’s 
statements about the slayings and in­
dicated that directly after Allen had 
made these statements the petitioner 
had admitted that Allen’s account 
was accurate. The petitioner testified 
in iiis own defense. He confirmed that

Allen had made the statements de­
scribed by the detective, but denied 
their truth or ever having admitted 
to their accuracy. He indicated that 
he had shot Simmons and Moore be­
cause of fear and in self-defense, tes­
tifying they had attacked Allen and 
him, one wielding a pipe and the 
other a knife.1

The trial judge submitted the mur­
der charges to the jury on both fel- 
ony-murder and nonfelony-murder 
theories. He also instructed on the 
issue of self-defense but declined to 
instruct on manslaughter. He sub­
mitted the robbery case to the jury on 
both an armed-robbery theory and on 
the lesser included offense of robbery 
by intimidation. The jury found the 
petitioner guilty of two counts of 
armed robbery and two counts of 
murder.

A t the penalty stage, which took 
place before the same jury, neither 
the prosecutor nor the petitioner’s 
lawyer offered any additional evi­
dence. Both counsel, however, made 
lengthy arguments dealing generally 
with the propriety of capital punish­
ment under the circumstances and 
with the weight of the evidence of 
guilt. The trial judge instructed the 
jury that it could recommend either a 
death sentence or a life prison sen­
tence on each count.

[428 US 161]
The judge fur­

ther charged the jury that in deter­
mining what sentence was appropri­
ate the jury was free to consider the 
facts and circumstances, if any, pre­
sented by the parties in mitigation or 
aggravation.

Finally, the judge instructed the 
jury that it "would not be authorized

1. On cross-exnniination the Stnte intro- instructions that Allen memorize and then
duced. a letter written by the petitioner to Al- burn it. The statement was consistent with the
len entitled, ”[a] statement for you," with the petitioner's testimony nt trial.
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to consider [imposing] the penalty of 
death” unless it first found beyond a 
reasonable doubt one of these aggra­
vating circumstances:

"One— That the offense of murder 
was committed while ths offender 
was engaged in the commission of 
two other capital felonies, to-wit 
the armed robbery of [Simmons 
and Moore].

"Two— That the offender commit­
ted the offense of murder for the 
purpose of receiving money and the 
automobile described in the indict­
ment.

"Three— The offense of murder was 
outrageously and wantonly vile, 
horrible and inhuman, in that they 
[sic] involved the depravity of [the] 
mind of the defendant.” Tr 476-̂  
477.

Finding the first and second of these 
circumstances, the jury returned ver­
dicts of death on each count.

The Supreme Court of Georgia af­
firmed the convictions and the impo­
sition of the death sentences for mur­
der. 233 Ga 117, 210 SE2d 659 (1974). 
After reviewing the trial transcript 
and the record, including the evi­
dence, and comparing the evidence 
and sentence in similar cases in ac­
cordance with the requirements of 
Georgia law, the court concluded 
that, considering the nature of the

2. The court further held, in part, that the 
trial court did not err in refusing to instruct 
the jury with respect to voluntary manslaugh­
ter since there was no evidence to support that 
verdict.

3. Subsequent to the trial in this case limited 
portions of the Georgia statute were amended. 
None of these amendments changed signifi­
cantly the substance of the statutory scheme. 
All references to the statute in this opinion are 
to the current version.

4. Georgia Code Ann §26-1101 (1972) pro­
vides:

crime and the defendant, the sen­
tences of death had not resulted from 
prejudice or any other arbitrary fac­
tor and were not excessive or dispro­
portionate to the penalty applied in 
similar cases.2 The death 

[428 US 162]
sentences

imposed for armed robbery, however, 
were vacated on the grounds that the 
death penalty had rarely been im­
posed in Georgia for that offense and 
that the jury improperly considered 
the murders as aggravating circum­
stances for the robberies after having 
considered the armed robberies as ag­
gravating circumstances for the mur­
ders. Id., at 127, 210 SE2d, at 667.

We granted the petitioner’s appli­
cation for a writ of certiorari limited 
to his challenge to the imposition of 
the death sentences in this case as 
"cruel and unusual" punishment in 
violation of the Eighth and the Four­
teenth Amendments.-423 US 1082, 47 
L  Ed 2d 93,96 S Ct 1090 (1976).. •

n  '

Before considering the issues pre­
sented it is necessary to understand 
the Georgia statutory scheme for the 
imposition of the death penalty.3 The 
Georgia statute, as amended after 
our decision in Furman v Georgia, 
408 US 238, 33 L Ed 2d 346, 92 S a  
2726 (1972), retains the death penalty 
for six categories of crime: murder,-1

"(a) A person commits murder when he un­
lawfully and with malice aforethought, either 
express or implied, causes the death of another 
human being. Express malice is that deliberate 
intention unlawfully to take away the life of u 
fellow creature, which is manifested by exter­
nal circumstances capable of proof. Malice 
shall be implied where no considerable provo­
cation appears, and where all the circum­
stances of the killing show an abandoned and 
malignant heart.

"(b) A person also commits the crime of mur­
der when in the commission of a felony he 
causes the death of another human being, ir­
respective of malice.
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