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A FAILURE OF EXECUTION
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THE DEATH PENALTY
AFAILURE OF EXECUTION
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Death, dollars and the scales of justach

Weighing the

By DAN OOOTHAUS
Port fiU™furw

WhAI doe* capital punlahment coal the
state? The ilatr doesn't know. Conven-
tional criminal Joalice wisdom aaya It
coat* more to keep 'em than to kill 'em.

But In reality, It costa the alate more to
execute an Inmate convicted of capita!
murder than It would coat to convict the
um i wuspect of non-capital murder and
lock him up — Uter*Uy — for Ufe.

Considering the current prison houilng
shortage, the atate could build a new pris-
on holding 2,230 Inmate* for what It haa
epent to place 212 Inmate* on death row
since 1900 and keep them there.

Since execution* began again In 1982,
Texas haa executed 19 Inmate*, more than
any other atate.

In IUrrlx County alone, the pursuit of
death sentence* In the 245 capita] murder
trial* held alnce 19*0 represent* approxi-
mately 186.3 million, or about 11 million
per death row Inmate sentenced In Harris
County. Only 88 death sentence* were
granted tn those 245 capital murder trial*.
If those case* had been prosecuted for
non-capital murder and the 88 death row
Inmates were Instead locked up untU age
63, the coal would have been WO,672,370.
The difference would be U5.6 million.

However, no one al the atate or county
level haa ever attempted to determine the
coal of capital punishment.

Management questions

“You'r* ukln# toe bulc nunAgtm.nt
question,,"” (tuwcrrd Scott McCown, the
Attorney General'* Uw enforcement chief.
"And the *ute five* u* no money to pro-
vide anrerri UVe that. We're Ju*l Inundat-
ed with (appellate) work.”

However, the qoration of capital ptinLih-
rr.enC* coal-effectlveneai la gaining atten-
tion In other pan* of the coun’ y. Laat
year the American Bar Aaaoclailon en-
doraed a mearch project that developed
« formula (o determine the actual coal of
capital punishment.

Since 1978, the only three aludlea thal
aaaeeaed the cost of capital punlahment
concluded that the death penalty waa not
cost-effective. "The argumenl that the
death penalty coat* Ira* to purdah than
doei Ufe tmprloonmenl U erroneous,” con-
cluded a heavily documented article pub-
Uahcd In ISO In the University of Caltfor-
nla-Devta law Review.

Suiewlde, alnce 19HO, only « percenl
(212) of the alale’a capital murder trial*
(SIP) have resulted in a death aenlence.

Of those death aenlence*, the Court of
Criminal Appeal*, alnre 1972, haa reversed
x percent of aU death penally caaee Il haa
reviewed. That courl currently haa 122
caaee tending un appeal.

Ualn* Harris County coat ftgureo. the
atalt’a pursuit of ihe death penalty haa
cost taxpayer! 1183,2 raUUon.

If these aame suspects had been prose-
culed for non-capital murder and placed
In priaon until their MIh birthday ralher
ihan ami to death row, It would have coat
the atate 8103.4 million, or 879.4 mUUon

CoSts

leaa. The projected coal* of building the
new priaon to Paleatlne, for 2,230 Inmatea,
la 867 million.

These flgurea were derived from com-
puterised svr--ol raplinl mjrder irt-
ala In Karri* County, artu*) ro*| figure*
(rom lhe Tea** tV|uirimeni of Cnrrnilun*
end rallmaie* ol nveroge appellate co»u
based on more Hum 30 Iniervilew* al the
county, ilate and federal level.

In Harrla County, the average capital
murder trial roat* 8303,1® The average
appellate process nnd death row Im titt-er-
atlon coat* an sddltlonal 1176,303. The lo-
ut: 8682,130.

Figuring the cost

The coat of capital punishment Inrlude*
court co*l». court-appointed attorney*'
fee*, average appellate cost* At the coun-

ty, slate and federal leel, housing cost*
during the Average *Ix year* apent on
death row AWAlilng execution And the
$36.95 coat of the lethal Injection.

The coat of CApIUI punlahment waj
compared to lhe coon y court admtnlatr*-
lor* sviMNge n»« of * non-capital murder
trial (where life I* the maximum penally)
and TIX"* coal* of locking up someone
until age 65. The avnage capital murder
auapecl In Texas t* 27 al the lime of con-
viction.

The average cost of a non-capital mur-
der trial L* $22,640. The TOC say* Incarcer-
ation comla $11,388 per Inmale per year, or
$432,744 for 38 yean. The total: $455,384.

Harrla County Dtarict Attorney John B.
Holme* Mid he waa "not surprtaed" al
these cost figure* or the result* of thla
comprehensive yei unscientific study.

"But lhe cost doesn't enler Into It when
1 look at pursuing ihe death penally.”
Holmeo Mid. "That should be a factor for
the Legislature to question: Should we
have a death peoUty, or Lalt too costly a
luxury?™"

Stale Sen. Ray Farabee of WichJta
Falla, who *erve* on the state affair* and
criminal Justice committee*, said he sup-
ports the feeling* of his constituent*, no
matter how much It costa the state to exe-
cute a convicted killer. "1'm not surprised
al those figure* (almost $500,000 to gain
and affirm a death sentence), but my con-
stituency la overwhelmingly In favor of
the death penalty,” he Mid.

Referring to the statewide coat of cap-
ital punlahment since 1SHO compared to
the cost of a new prison, hei 'ld. "That'a
on Impressive comparison, but It still
cocts more to keep them In prison than
execute them .

"It ought to be a capital offense to use
that kind of logic,” Mid Henry Schwanca-
child, with the American CIvU Liberties
Union. "The notion that executing two
people will mvt $30,000 from next year's
prison budget Is laughable.”

Favor executions

The vice chairman of the House com-
mittee on law enforcement also feel* Tex-
an* want capital punlahment no matter
what the coat* State Hep. Allen Hightower
of Huntsville, when told the cost of the
state's 212 death sentence* since 1980
would more than pay for the new prison
being built In Paleetine, said, "1 think
you'll find the people In Texas would still
rather punue the death penalty regard-
less of the cost.”

There are currently 241 Inmate* await-
ing execution on the state's death row,
Including 81 from Harris County.

TDC's death row population In Hunts-
ville ranks second only to Florida. If Har-
ris County were a state. Its death row
population would rank sixth In the nation.

Texas ranks first in modern-day execu-
tions with 19. Five of those executed In-
mate* wer* convicted In Harris County.

The 1W8 Texas Crime Poll, released
Nov. 19 by the Criminal Justice Center at
Sam Houston Stato University, showed
that 85 percenl of those questioned fa-
vored the death penalty. Nearly 75 per-
cent, the survey stated, believe too few
crimlinali have been executed.

Although popular support of the death
penalty where capital punishment exist*
hasn't diminished, there la a small
movement around the country to re-evalu-
ate the actual coat of capital punishment.

One atudy. completed In 1982 by the
New York State Defenders Association,
was baaed on hypothetical figure*, drawn
from proposed capital punlahment legisla-
tion. The executive director of that associ-
ation Mid the tout coata may vary from
slate to state bu» the coal difference be-
tween pursuing a death or a life sentence
remains the aame.

"The cost ratio of 10 to 1 (1500,000 to
$50,000) for a capital murder trial versus a
non-capital murder trial la what we found

of capital punishment, life imprisonment

In New York and what we wou*J expect 13
find anywhere else,” aald Johnathon
Grade*. |

In the moat recent study. Margot G arry
concluded that the minimum co*t of caf-
»ying out one execution was $600,000. J

“"Although the cost of lifelong Incarcer-
ation surety would be high, the coal Of
execution with constitutional protection
la ataggering,” aald Carry In a length”,
heavily documented article, published
July 1985 In the University of California-
D*vt* Law Review. As a result of thea*
question* being raised, the Amerit an Bay
Aaaoclailon haa decided it la time to pro-
vide factual an*wen to questions on thf
cost of capital punishment.

Research formula developed j

Last year, a committee of prosecutor*,
defense attorney* and Judges developed X
research formula tc determine the actual
expense of seeking the death penally. »

"We did It because no one had evef
done It before.” Mid North Carolina So
preme Court's Chief Justice-elect James
Exum. The conventional wisdom that *6
execution waa ultimately lea* expensive
than a Ufe sentence has never been tested
against an actual study, he Mid *

Exum hope* to use lhe formula next
year to assess the cost of capital purdafy
menl In North Carolina.

The project's director, Richard Vao
Oilxend of the National Center for State
Courts In Virginia, refused to speculate oi
what he expects will be “the actual coat cf
capital punlahment.”

District Attorney Holmes, who has sent
more convlicta to death row than any other
prosecutor In the aiale. believe* In thi
death penalty, although he la not a Beatoua
proponent of executions. !

Holme* aald the death penalty serve*

a deterrent, "even If It keep* Just one guy
from killing an Innocent person.” |

But li there were such a thing as a life
sentence without parole. Holme* belivei
moat citizens and Juries would prefer as}
eeasing life In prison rather than death
eentente*, "especially If It's not cheaper
to kill them ..."

However, Holme* belive* there Is an»
other factor supporting the death penalty;
regard!e*a of the coat: "It comfort* people
to know that that retribution (the death
penalty) I* available. U we don't have thal
option, society may decide to scratch thal
itch itself, like Bernard Goetz did In the
New York subway."

One last factor tu be cunalderrd la th4
coat of Irreversible error.

Following last Thursday’s execution of
a convicted killer out of Dallas. Attorney
General Jim Mattox Mid he believe* one
of the 19inmate* executed alnce 1982 may
have been wrongly nenirnred to die. 1i1s
refused to Identify the dead man.

Mattox also told reporters there anf
"legitimate questions" Involving the
death sentence* of two other unidentified
Inmate* currently on death row,

"1 think (here are case* that It could b4
argued live purdahmen| choeen waa not th*
proper ooe, but | don't think I've seen anjf
glaring abuse.” Mattox m lil J



©Death Penalty Costs Are Adding Millions .
to %tate gm)érnment EXpenses %\cross the Nation

Thefollowing information is
condensedfrom testimony by Professor
David Gottlieb of the University of
Kansas School ofLaw before the Kansas
Legislature on Feb. 21,1987. The
Kansas Legislature decided against
reinstating the death penalty in that state
shortly thereafter.

While on ihe surface itmight seem
reasonable to assume that il is less
expensive to execute a person then
imprison him for life, that assumption is
wrong. As Supreme Court Justice
Thurgood Marshall explained inFurman
V. Georgia in 1972:

"As for the argument that it
is cheaper to execute a capital
offender than to imprison him for
lie, ... it is simply incorrect.
A disproportionate amount of
money spent on prisons is
attributable to death row.
Condemned men are not
productive members of the prison
community, although they could
he, and executions are expensive.

Appeals are often automatic, jnd_

courts admittedly spend more
lime with death cases.

"At trial, the selection of
jurors s likely to become a
costly, time-consuming problem
in a capital case, and defense
counsel will reasonable exhaust
every possihle means to save his
client from execution, no matter
how long the trial takes.

"During the period between
conviction and execution, there
are an inordinate number ol
collateral attacks on the
conviction and attempts to obtain
executive clemency, all of which
exhaust the time, money and
effort of the stateese

"When all i said and done,
there can be no doubt that it
costs more 1o execute a man than
t keep him in prison for life."

Ever/ study that has been done since
Justice Marshal l 3writing supports his
assertion. Capital cases arc very

expensive. There are at lesst four reasons
why this is s0.

First, capital cases take far
more time to litiggte. Because the
stakes are lifeand death, quilty pleas are a
raity. Virtually every case istaken
trial For similar reasons, the defense
oontests every potential isse.
Preparation for trid of a death penalty
case isoererally farmore extensive, with
two t five limes as many pretrial
motions. Jury selection takes longer,
since the jury must be qualified not only
o rule on the question of guilt, but also
todecide on the death penalty. The tri
itehftakes up to three times as long as
an ordinary firstdegree murder cese, with
farmore extensive use of experts and
investigators.

Second, death penalty cases
require a second, separate trial on
penalty if the jury returns a
quilty verdict. There isno equivalent
1o this procedure ina regular murder case.
The jury must sit for days, in some cases
weeks, o hear evidence conceming
whether the defendant should Iiveor die.
A host of expert witnesses may be
required for thisdetermination. As a--
result of this second phase, the time taken
fora death penalty trid s further
expanded, while anon-capital trial lasting
even aweek is fairly atypical, a typical
death penally case may lest from three to
eight weeks.

Third, if the jury imposes a
death sentence, a long appeal
process will begin. The process
includes a directappeal to the state
supreme court a petition for certiorari to
the U.S. Supreme Court, post-conviction
applicau™ons in state courts, appeals of
those gpplications, post-conviction
applications in feceral courts, appeals of
those applications ina U.S. Circuit
Court of Appeals, second and sometimes
third appeals to the U.S. Supreme Court
and firally a petition for state clemency.
The process can take more than 10 years.
The cost may be 10 limes the ordinary
murder conviction appeal. Obviously, a
defense attormey will be obliged to pursue
every possible legal means to avoid
execution; unlike the normal case, there
isno place for an attomey to recommend

*

1o his cliet trat he not take further

S.

Fourth, during the time of
these appeals, the defendant is
housed on death row. Death row
costs money tohuild and Bmore
expensive tostaffthan an ordinary prison
faality. The defendant ishoused ina
single cell and isunable to contribute o
the prison by workiing inaprison
instry.

Defense Costs at Trial

The Kansas public defenders Tffice
estimated that the trial costs of defense
servioes in capital cases could reach
531.000 per case, more than six umes
thet state™s current firstdegree murder case
defense asts. Their estimate was based
on the assumption that the defense of a
death penalty case would require 800
hours of attormey time for an average hill
0f526,000. They estimated expert
services would cost S3,000 per trial and
inestigative services 52, M0. They
predicted 80 firstdegree murder cases per
year fora total bill for trialHeel defense

_ services at52,480.000. ... ..

The Kansas projections were vell
below actual figures being spent in many
other states. In 1983, the New Jersey
publiic defenders” office budgeted S100.C00
foreach cepital case. The Ohio public
defenders Bffice estimates the actual cos:
of cpital cases (trid pus appeal) is
560,000. The Kentucky public defenders
office estimates a typical capital case
inolves S 10,000 t0 515,000 in expert
and investigative fees over and above
those ina normal cae. The National
College of Criminal Defense estimates
the investigation costs alone in a cepital
case a SI10.CO0 percase. A New York
study puts the figure even higher, at
540.000 for investigative aosts.

Prosecution Costs

Just as the defense must filemore
pretrial motions inacpital case, the
prosecution must answer them. The
prosecutor, as well as the defense

(See Costs, page 4



(continued from page 3)

attorney, must be present for voir dire of
the jury, for the expanded trial, and for the
additional sentencing proceeding. Capital
cases will take four times as long for
prosecutors if they take four limes as
long for defense attorneys., Moreover, if
the defense presents experts and usss
investigators, there is no doubt the
prosecutor will utilize such resources as
well

In most states, far more money
already is spent on prosecution than is
spent on defense. States have estimated
the disparity between prosecution and
defense resources as anywhere fromtwo
to one to as high as 10to one. The most
conservative estimate is from a recent
study in Maryland, which found that
prosecution and defense costs there were
virtually identical. Taking the Maryland
figure, Kansas estimated prosecution
costs in that state would be SZ500,000

jer year.

Judicial Costs

TJiSc arc at least three kinds of
judicial costs in a trial: jury costs,
security costs and the costs of thejudges
and court personnel.

The Kansas public defenders’ office
estimated a substantial increase in juror
costs for capital trials. Figuring SO first
degree murder cases per year and three
weeks longer per trial than in ordinary
cases, they projected additional juror costs
of S168.0CO per year. |f the voir dire
panel is 150 instead of 100 person: anti
voir dire lasts two days instead of me, the
additional cos: would be 5160,000. The
total increase in jury costs would be
5323.000 per year.

Kansas did not develop figures for
increased security costs of capital trails,
but projected that such additional costs
certainly would occur.

The increase in trial time required
increases the judicial resources needed. In
states where the judiciary choases not the
ask for new judges, the "costs" are borme

at the outset by all those litigants who do
not have capital cases. These litigants
can expect les™ time devoted to their cases
and increased backlogs. But as backlogs
mount, state legislatures eventually are
forced to supply additional judges. It
costs approximately 5115,000 to staff a
courtroom full-time. If five additional
judges are added in asate because of
backlogs created by capital trials, the
additional cost to the state would be
5575.000 per year.

Appellate Defense Costs

The Kansas public defenders' office
estimated appellate defense cost increases
(for the projected 80 cases) of $135,000
per year in attorney fees and S120,000 per
year in additional transcript fees. Their
estimate was based on a projection that of
the 80 cases only 16would actually result
in death sentences and that one attorney
could handle four death penalty direct
appeals a year. The cost for four
additional defense attorneys and one
secretary was estimated at 5135,000.

In other sates, the cost of each direct
appeal hes been estimated as an additional
520,000 in Kentucky and California and
up to 550,000 in New Jersey. Moreover,
the estimated amount of time reported in
other sates was up to six months of
attorney time for each appeal.

Prosecution Appellate Costs

As with trial-level costs, the increase
in prosecution costs for appeals is similar
to the increase for the defense. Thus,
Kansas estimated an increase of at least
5135.000 a year in prosecution costs
based on 16death penalty appeals in any

one year.

Post-Conviction Costs

After completion of sate direct
appeals, a scries of collateral appeals
follows. Post-conviction application are
made in sate courts and those
applications are appealed; post-conviction

Georgia Committee Against the Death Penalty

applications are made in federal courts and
those applications are appealed; final
appeals are made to the U.S. Supreme
Court and a final petition for sate
clemency foilows. Additional defense and
prosecution stafT and time are required for
these.

The State of Florida, which provides
state funding for post conviction appeals,
is spending more than 51,000,000 per
year for post-conviction defense alone.

Corrections Costs

Finally, a sate with a death row is
required to spend millions on housing
those convicted of capital crimes. A
death row capable of housing 100 inmates
(Georgia currently has more than 100
inmates on death row) in maximum
security confinement is more than
57.5000.000. According to former
Kansas Secretary of Corrections Michael
Barbara, construction costs for maximum
security arc greater than for medium
security and run from S75.000 to
5100,000 per bed. At that rate, a 100
person death row costs from 57,500,000
to 510,000,000. The Sate of Alaska
predicted capital expenses of more than
52.000.000 to construct a 20-person death -
row facility, acost of more than
S100.000 per bed.

In addition to the costs of
construction, a Department of Corrections
is forced to incur additional staffing
expenses. Studies have concluded that it
costs far more to house an inmate in
death row confinement than in the
prison's general population. The costs
reflect the need to house each inmate in
an individual cell, to separate the inmate
from the general population, to provide
separate recreation, and to increase
security. According to rcpresenmtives of
the Florida Clearinghouse on Criminal
Justice, during the eight to 10years
involved in post-conviction review, an
extra S 15,000 per inmate probably will
be required.



BY KAT1* WOOD
STAFF REPORTER
eriwethcr County Commis-
sion Chairman Norman J.
*Rowe is not about to sec-
ond-guess the judicial
n system.

Eddie L-te Spraggins, who is mentally
retarded, has been sentenced to death three
times for the 1977 rape and murder of
Frances Coe in Meriwether County.

Those trials have proved costly to the
west Georgia county of 21,000 residents,
which not only has paid to prosecute
Spraggins, but also has picked up the in-
digent inmate’s defense tab.

Now that the Georgia Supreme Court
has ordered a fourth trial in its Feb. 18
decision, Spraggins v. State, case No.
mW903, the county is facing what truly could
be a 564.000 question.

Has the time come for a plea bargainto
avoid the expense of another trial?

“You ask me aloaded question there,”
Rowe responded.

Rowe said that cost should not com-
promise justice and that his faith in the
judicial sys:cm. despite the number of trials
for Spraggins, has not been shaken.

"Not oniy in this case, in any case, a
compromise should not be made. That's
just not the way to operate,” Rowe said.
"In my opinion, why have ajustice system
that's equalJ and fair if you're going to
compromise down the road?"

“1 feel like a lot of limes it's an un-
necessary burden on the system, but the
system does work. All in all, it works out
for the best and right," Rowe said.

The burden the county has borne for the
trial totals more than S84.000 and the
defense attorney’s bill for Spraggins’ ap-
peal which led to the order for the fourth
trial has not yet been submitted.
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Defense counsel Michael Kennedy Mclintyre, right, says he hopes prosecutors will agree
to a pica bargain to avoid a fourth trial for his client, convicted murderer
Eddie Lee Spraggins, left.

Meriwether County hs; an annual
budget of just 54 million, Rowe said. "It
affects a small county with a small budget
more than it would if we had a budget of
5100 million," Rowe said of the trial costs.

The first two trials— the second was a re-
sentencin% trial ordered by the Supreme
Court in Spraggins v. Stale, 240 Ga. 759
(1978)— cost 520,000, Rowe said.

1988

Spraggins’ third trial in November of
1986 came after his conviction was over-
turned by the federal courts— Spraggins v.
Francis, criminal Case No. C82-167N
(N.D.Ga. Apr. 8, 1983), affirmed by the
ilth U.S. Circuit Court of Appeals in
Francis v. Spraggins, 720 F.2d 1190 (1983).
The federal courts held that Spraggins’ first
attorney, the late A. Vernon Belcher, was
ineffective in his assistance to the
defendant.

The cost to Meriwether County of the
third trial was 564,887.76. Rowe said, of
which the county was reimbursed 54,000
by the state for the price of a transcript.

Of thal amount, Spraggins’ attorney,
Atlanta sole practitioner Michael Kennedy

SEE SPRAGC-INS, PAGE 6



Comments on Death Penalty Defense Costs

EDITOR"S NOTE: On April 18,1986 lhe Criminal Law
Subcommittee of ihe joinl Interim Commille* on
Judiciary me! in Eugene lo hear testimony concerning
indigent defense. Mike Hansen from Ihe Stale Indigent
Defense Board, Greg Veralrud fromOCDLA, and Mike
Phillips, an OCDL A member who tried lhe death penal —
ty case of Sile u Benny Lee Ckillin. presented testimony.
What follows are edited receipts from the prepared
comments of Mike Phillips concerning the cost of
defending death penalty cases.

We are al aware Ihal ihe American judicial system isan
advocacy system. It is premised on the notion thal the
most reliable decisions, both legal and factual, come from
skilled advocacy of opposing views. In any criminal case,
not just death penalty cases, the failure to provide ade-
quate counsel in a real sense, rather than merely a legal
sense, has at least two social costs. First, there is the social
cost inwrong factual decisions, which result in the convic-
tion of the innocent. Second, there isa fiscal and social cost
in procedural error, resulting in the cost of appeal, or post-
conviction relief and retrial.

In death penalty cases, there isan additional societal in-
terest in providing the accused adequate counsel. Under
the Oregon death penalty scheme, gquilt of aggravated
murder begins, rather than ends, the inquiry with regard
to whether death should be imposed. Therefore, citizens
of the state have a right to assurance that before a person s
killed in their name, both the gquill phase and the penalty
phase are resolved as reliably as possible.

The present defense delivery system is being compen-
sated by the state at the rate of about 545 per compensable
lawyer hour in adtition to out-of-pocket expenses. For
that expenditure the state obtains a fully operating law of-
fice complete with staff, equipment, physical plant,
automobile, and generally a library. It also obtains the
right lo borrow from the lawyer in that it isrequired that
certain costs (long distance phone alls, photocopies, travel
expenses, photo development and enlargement, exhibit
preparation, etc.) be advanced and reimbursed later. After
payment of those matters, the attorney iscompensated for
their ill, training, and expenditure of time.

As a recent overhead cost survey demonstrates,
overhead costs in running a law office typically range
from 523 to 533 per hour. In many law offices the costs
are well over 540 per hour. By way of comparison, my
overhead expense isat the low end of the range, at about
523 per hour. To earn a pretax income comparable to
either a senior prosecutor (es was assigned in the Chaffin
case) 1would need to charge and collect at a rate of about
575 per hour. To earn a pretax income comparable to a
district court judge, I would need to charge at a rate of
about 592 per hour.

It should be noted that the total cost of providing
defense is for the most part determined reactively. That s,
it is based upon choices made by prosecutors and judges,
rather than the choice made by defense counsel. There are

H

more thar. sixty ways in which a person can commit ag-
gravated murder, and thus be subjected to the death penal-
ty. The choice of a prosecutor to charge a particular
murder as a death penalty case, rather than a non-death
case, dramatically affects the total defense cost. Similarly,
the choice to proceed to trial and seek the death penalty,
rather than resolve the case by a guilty plea resulting in
life imprisonment, also affects that cost.

The decision of the judge about what sorts of evidence
are admissible affects the cost of determining the sorts of
things that must be iInvestigated. Since the Oregon death
penalty scheme requires that as soon as practicable after a
determination of guilt, the penalty phase hearing be held
before the same jury, counsel must be thoroughly
prepared to hy both the quilt and the penalty phase before
the trial ever commences. In Stole v. Gnffin, more than
600 hours, or more than one half a years billable hours,
were expended on defense. InSlii/r p. Quinn, the first case
tried under the previous death penalty scheme, 900 hours
were expended. In Stole v. Klirefelter, the other case tried
through the penalty phase under the statute, about 550
hours were expended.

Back in 1974, when 1defended my first client accused of
murder, the trial court judges and the chief justice
authorized defense compensation at the rate of at least 550
per hour. Not only has there not been an adjustment for
inflation during the past ten years, there has actually been
a ten per cent cut of this rate.

In addition to the compensated time, an attorney in a
death penalty case which results In j sentence of death, s
Taced with the certainty that one of the defendant®"s latter
steps will be to seek judicial review of the adequacy of
representation. This will involve a donation as a stale"s
witness of many hours in reconstructing each decision that
was made which will be analysed with the benefit of hind-
sight that the defense was ultimately unsuccessful.

These comments are made with the hope thal the
Legislature, when confronted with requests for funding
for death penalty defense by the Stale Indigent Defense
Board, will recognize those requests as being real,
necessary, and reasonable compensation rather than as a
request lo provide some sort of windfall to defense
lawyers.



\Costs high
INpuUrsuIng
death peralty

Hard choice: Reduce charge
OF COMMIt money, resources

By Lori Montgomery
OF IHE TIMES HERALD SHIF

The State of Texas has been trying to kill Ronald
"Buffalo' Chambers since 1975. Twice sentenced to
death for the fatal beating of a Texas Tech student
in Dallas. Chambers today is one step away from
winning a third trial.

Over 13years Chambers, 33, has traveled a circu-
itous route through the criminal justice system: His
case has been considered by no less than 10judges
and two juries at an estimated cost to taxpayers of
$1.5 million. The state has spent at least S130,000
supporting Chambers, who beat 22-year-old Mi-
chael McMahan in the head with a shotgun.

The case is not unusual. With an intricate appeals
system at their disposal. Death Row inmates can
easily prolong their lives, or dodge the executioner
altogether. That fact, plus an explosion in the num-
ber of local capital-murder indictments, increasing-
ly forces Dallas County prosecutors to make a
tough choice — reduce charges or commit substan-
tial money and resources to seek capital punish-
ment.

“There are a lot of them that need to die.' said
First Assistant District Attorney Norm Kinne. who
has final review of all capital cases. “But we have
to make a decision about whether this is the kind
of case we want to put ail our efforts into, to spend
that kind of money and time trying."

Of 34 men senienced to die by Dallas County
juries since 1974, only two have been executed.

Twenty inmates are still waging expensive legal
fights for their lives: 11 have won reduced sentenc-
es. One inmate was slain in prison.

Please see DEATI)™-20
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Because a death sentence rare-
ly leads to execution, prosecutors
carefully pick their shots. Twelve
capital murder coses have been
handled by district attorneys this
year, but only four have been
tagged for the death penalty.
Five defendants have been or
will be tried on lesser charges.

Three defendants were allowed
to plea bargain for their lives.
Rodney Dewayne Davis. 25. re-
ceived a life sentence for raping
and smothering a 3-year-old girl.
Gary Ray Jackson. 29, fatally
shot and beat a 65-year-old wom-
an while burglarizing her home.
He received a 55-year sentence.
Anthony Caiter. 19. shot and
killed a Fair Park grocer and re-
ceived a 60-year sentence.

All three men will be eligible
for parole in 15 years.

The four death penalty cases
involve the slaying of a woman
and her two children, the fatal
beating of a prominent North
Dallas businessman during a bur-
glary, and the shooting deaths of
two Dallas police officers in sepa-
rate incidents.

In deciding whether to pursue
the death penalty, prosecutors
weigh several elements: the facts
of the case, the strength of the
evidence and the records of the
defendant and victim. Prosecu-
tors also must be able to con-
vince a jury that the defendant
killed deliberately and is capable
of future violent acts

Unless a case is strong on all
points — "pretty much open-
and-shut" as Kinne pu' it —
prosecutors will forgo the meath
penalty, reasoning the sei ?nce
would be rejected by ajury or
overturned on appeal. Although
Davis was indicted for a capital
crime — murder during the com-
mission of another felony, rape
— prosecutors were hard-pressed
to prove he would commit future
acts of violence because he had
no previous criminal record.

“If there’s a question, we're not
going to waste the taxpayers'
money going for death.” Kinne
said. "Since the trial ir. long and
expensive we only try those cas-
es for death that we intend to gel
death on."

Defense attorneys in Texas
and elsewhere have long argued
that no death penalty case —
even those that prosecutors call
sure bets — is worth the cost to
the public. Studies in New York
and California have concluded
that the pursuit of capital punish-
ment can'cost about three times

more than locking up a killer for
life.

The reason is that defendants
who face execution are entitled
an array of constitutional protec-
tions that apply before the trial
begins and long after conviction.

W e Tenotgoing
to waste the taxpay—
ers money going for
death. =

Norm Kiinne, prosecutor

The average murder trial in
Dallas County, for example, lasts
less than a week. When prosecu-
tors seek the death penalty, jury
selection often takes a month
and testimony can last an addi-
tional two weeks or more.

The initial trial, considering
the cost of investigators, prosecu-
tors. defense attorneys, expert
witnesses and court staff, can
cost as much as Si.5 million, ac-
cording to a 1S82 study by the
New York State Defenders Asso-
ciation. Texas defense attorneys
say the price tvpicallv ranges
from $-100,000 lo $800,000. de-
pending on the length of the
trial.

That's just the first round. The
complicated appeals process be-
gins with automatic review by
the Texas Court of Criminal Ap-
peals, which can lake as long as
three years to rule. Eight levels
of appeal can follow, including
petitions to federal district and
appeals courts and three separate
trips to the U.S. Supreme Court.

Nearly all defense costs after
first appeal are borne by the law-
yers. who generally volunteer
their time. But taxpayers pay
hundreds of thousands of dollars
for prosecutors and the courts.
The typical death penalty case,
considering the first trial and ap
peals, costs SI million or more,
attorneys say.

Many defendants, however, are
able to keep the meter running.
Some continue lo appeal; those
who win new trials can start the
whole process over again.

Appeals judges have granted
retrials in a third of the 34 Dallas
County cases since 1974, the year
the Texas Legislature reinstated
capital punishment. Some defen-
dants successfully challenged ju -
ry selection procedures by prose-
cutors; others argued that 'their

rights were violated during ex-
amination by Dallas County psy-
elnatnsl James Grigron. a fre-
quent state witness in capital
cases.

Both issues figured in Cham-
bers.! case. In 1984, the Texas
Court of Criminal Appeals ruled
that Chambers was deprived of
his constitutional right against
self incrimination during his in-
terview with Grigson.

Chamber; won a new tnal but
agai.i wes. sentenced to die He
now says that the prosecution in-
tentionally excluded blacks from
the jur> in his second trial. This
month visiling Judge Tom Ryan
agreed and recommended that
the Texas appeals court grant
Chambers a third trial

Prosecutors and some defense
attorneys predict there will be
fewer retrials in the future. As
the courts settle challenges to the
dealh-penalty law. prosecutors
make fewer errors in jury selec-
tion and during trials, giving de-
fense attorneys fewer targets.

“Since ID80 oi 1981. the rate of
reversal has been much less.
There arei't that many doors
open any more," said Mark Ste-
vens, a Saa Antonio defense at-
torney.

Stevens, however, might have
found one. The U.S. Supreme
Court earlier this year heard his
arguments on behalf of Death
Row inmate Donald Gei ? Frank-
lin. who was convicted of killing
a San Antonio nurse in 1975 and
retried and convicted in 1982

At issue is whether defense il-
torneys should be allowed during
the penalty phase of a trial to ask
jurors to consider “mitigating cir-
cumstances." Franklin argues
that the judge in his second trial
did not instruct jurors to consider
his good behavior in prison when
assessing the danger he posed in
the future.

Judges have halted executions
in Texas pending the outcome. If
the Supreme Court rules in
Franklin's favor, criminal attor-
neys say, the decision could
launch new appeals by many of
the state's 270 condemned in-
mates.

And that could further add to
the cost of justice.

“As long as lawyers have
minds, there will be new issues,”
said Houston defense attorney
Carolyn Garcia. "As long as the
stale wants to kill people, there
will be people questioning
whether ii.'s the right thing to
do."

Kelly B. Siymore ol the Times Herald .
Stair contributed to this story. /
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A MATTER OF LIFE AND DEATH

BuviMcomi Williamson

Among SierraCounty chlafmochanlc Richard Blankanblllar*a responsibilities la lomaintain a 1943 compraaaor truck.
There ieno money to replace Itwith a newer model.

Sierra County

Hy Stephen Mugagnlinl
H\yr StalFWriter 9ag

D OWNIEVILLE - Sierra County, tll by
us worst murder wave mis century, Is
tryinglupul five mentodeulh.

Bui while this remoie, Northern California
county spends millions of dollars cn several
Irnglhy drulh-peiiulty trials, llcun®l afford lo fill
vm mil ptwiliniis In HaMieilfl*a I>cjruitliipul -
und the county®s crime rale keepi rising.

The NIrcounty, which has a single pronecu-
(orund no Investigulors, has been forced lohire
an outside prosecutor lo handle one of lhe mur —
der cuses. The coumy has had tospend 2291,000
lo hire outside county counsel because District
Attorney Jumes Relchle, who used lo serve us
county counsel loo, nnw devotes nearly all hli.

robs police to
homicide cosea. ”sold haunt ol Supervisors
Cliulrmon Craig McHenry “Theie"i no way we
can afford these cases,””he suld, even though
the stale reimburses smull routines up lo 90 per—
cent ol Ihe cost of homicide cases

All of Sierra County"s dealh-penalty cases are
being tried elsewhere, because lhe county popu—
lation of only 3,300 makes Il Impossible (0 us-
HPlilliln enough Infills who InivrnT lenitiril
ohoul lkoiunleislliiough Hip media.

Wind really rankles local officials Is lhe fuel
lIhal indy one of me murders they are forced lo
prosecute involved Sierra County residents
“Fhey (lhe suspects) Jusl happened lo lake Itie
wrong damn exll off the freewiiy. 7said District
Allorncy Relchle Atiheyd luken the next exil,
they"d be tried InNevada County right now. ~

pay lawyers
them lo ami from julls In neighboring counties,
some mure Hum Ino miles nway.

Since Sierra County"s sniggering dculh-penal-
ly bills are largely ihe result of bod luck ond
oulside iralfic. Supervisors McHenry und Je—
rome McColfrey tried to puss a resolution lasi
yrur refusing lo prosecute murders commuted
by oul-nf-counly residents.

"These ni I* linve liren eommlIlril in largriv
ilmen* used hy much of lhe Klolr ol
,”McHenry sold. "We were going lo
Inform Ihe slide lhul we weren®t lining Il pn*e-
cule, Ihal Il wus ii slate problem anil Ihr uilur-
ney general®s nf/ire should come hi and lake
over"

The resolution was defeated .1-2. Mrllenry
sold, hecuuse lIhe oilier supervisors were utrain
Hint an alleged crimin.il wnuldn*1he prnsecul-




Cift'S- oCC-Mdiag iu information com-
pllaid by St* Quentin informatlo* of —
ficer éort Lnngermnn, and lda
-ne“e/laMill running.

«Suite or fKUU aaiowaraseof Earl
Lkeyd Jm Lion, convictad of murder-
it* twg aloariy Lot Angeles women
ioJ7. has already coal more then
1} million

"The con or a dealh-penalty caae
could range from 1710.000 lo — ihe
iajA» the limit." laid Deputy Attor-
n0-Oneral Michael Wellington Hu
bjwg Chief AvUtant Attorney Gen-
cual Steve White, eitlmaled thal
t~ch death-penaljy caae haa coat at
nigiJl minion lUproaecuie ao faral
b$k Iha Irial and appellate levels.
CJJx prosecution of Robert Alton
JHFTtl — a sreminglv open-endehut
uaei thal Included si. conlemltxu —
ngs;draa*Fd through the court iy»
I-jo tor lU years. Harrta. considered
ike Jwoet uaeiy person lo be execut—
ed nen in California, was convicted
irglbTf ol murderi ng two youngsters

£l.ega| time is m

dcata-panalty c*ueu must be tried dif—
ferently from other murder cases In
California, defendants of capital
cases are enlllled to not one but two
defense attorneys al public expense
during the trial auge Taxpayers aWo
pay for psychiatrists, forensic spe—
cialists and other expert witnesses
for the defense.

.San Francisco Public Defender
Jilt Brow* said a typical denth-pen—
ally deft.ee coats an additional
$33,000-09.040 tor a special InveeC-
jatlon of the caae; and $13,000 for
psychiatrists or other expert wli-

Months — snd sometimes years —
go by before the actual trial starts.
Potential jurors must be questioned
Individually lo probe Ihelr personal
buses and feelings 0a capital punish—
ment. Jury selection routinely taka
sixwf iksormore.

Deslb-penslty trials are often
Nailed by dooena of pre-trial maneu —
vers a change of venue because of

oney

N(Average tri times, not including appeals)

n *

° Pre-trial
3: molioni
-+ Dealh penalty case 12days |
' Mutder Inal without 5w 7

Sr. special circumstances

Jury Trial court
selection taellmony
. 25days | ~ 30days
J 3days IT days)

79daysX$7.500/dTy» $592,000

15days X $6,200/day-*

$93,000

Muie hud lu putt emergency legislation lu pick
up moat of the lab.

If the expenses keep piling up. Sierra County
could be broke by May, said me county®s audi—
tor. Don Hemphill. The county Iscurrently pro—
viding health services and police protection at
"aminimal level* he said, sod morel* has hit
bottom because the county*s 100 employees —
already amoog the lowest-paid In the state ~
weren"t even granted cost-of-living raites last
year.

"Our (jeneral-lund revenue* (from local tax—
es) amount toabout <2 milliona year, and we"re
spending Inexcess of 11J milliona year Just oo

drugs wmi cut it"iiu-i und liudimill*d miii ..ti—
erand dumped lhr bodies here.”Relchle said

“If wa didn"t hsvo lo pay $300,000 a pop fur
Sncramenlo 3murdera. 1d havr an Invaatlgator
and lha sheriff would have t couple of astra
deputies and we could do some lasting good for
Sierra County |gw enforcement,” said Relchle.
"The sewage system at the courthouse Is filling,
a bridge collapsed, there"s no county library, no
couoly park, snd wa have volunteer fire and
volunteer search snd rescue.””

Meanwhile, the county Jail can"t bold all the

defendants, so sheriff"s deputies have been
forced to ipend valuable lime transporting

[ VI N FELLELE MM T M
»u” k=i laifuwn 1o ine tapliul und nimdcuff Itinm
lo the IMnl door We wnn"l be nble lo gel lhe
stale’s help until we actually pul Ihe criminals
on Htelrdoorstep*

Sheriffs Sgt. Lee Adams Is fixing up lhe gal—
Tows In Downlevllle these days. IPs been 101
years since a body iwung from it end Adams Is
restoring the green scaffold lo preserve * piece
of California™s frontier history. Bui he under—
stands ine public*s frustration with ihe expense
and lime ittakes tocarry out the death penally:
"Somewhere along (he lire, thingsseem lohave
goiien loss " The gah"iws, he said, "certainly re—
flectssimpler tir.ire.”

blsnkel pretrial publicity; a commu —
nity altitude survey; suppression of
evidence or a confession; requests for
release of additional evidence or ex—
clusion of witnesses; motions for a
dismissal or a new trial.

Michael Bun, a San Francisco dep—
uty public defender, said defenae at—
torneys snd prosecutors battled

Penalty
phBie

| + |I12days] * 79days
none -15doyi

--E<xan 1ﬁ2ﬁuc Di*«L4wR*vwwatuO|r 'M6-fl7ihi0)!t>yR>«Admnr«tratfv» O <fc*OtirttCo»sH*>dni*V*w«iMmc*J«tt#«nonw)r«

Bee graprec

, Death-penally mala take an average ol two years
. ftom arraignment lo verOct — three lime# longer
.then other muroer cates, The Bee found. And lhe
“'longer the car*, me more marge tor error snd
;o'grounas lor appeal, said prosecutors and defense
lawyers
Doain.penally trials cost an average ol six limes
r more than oilier murder mais — $592,500 compared
lo $93,000. oaseri on an analysis of average daily
courteous
There are 328 capital inalaxt progress in California.
' || the cases looow the normjl course, approximately
' 175 ol them will be oecideO by gxws. 70 will result In
.. He in prison or Oeaih for lhe Oelendi.nl and 35
Oelendants will wind up on dealh row.
'*  Since deam-pensity insis cost more and last longer
. than standard murder cases — nDOut $7,500 a day
tor 79 dayi msietJ ol $6,200 aday lor 15 days l0f a
standard murder case — California taxpayers spend
;. an aitta $78 million a year on death-penalty Inala.
AdOilonaity. each year the into spends an exlIra
"'$26 miiton lor special housing of death-row inmates.

rmwm

Y
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another $1.8 mklicn lo prosecute death row inmates
on appeal, and yet another $7.6 minor, defending
condemned prisoners on €ppcn-

Add it all up and you gel $90 million a year spent on
lhe dealh penalty.

This doesn't include the cost nt federal appeals.
‘The lust federal appeal and (he first habeas corpus
peldon consume an overage ol 1,000 nours of
attorney lime, or $75,000 lo lhe taxpayers,' Milirnan
soid.

No one knows how many people will be executed
in California In a given year, but when ihe siaie was
executing tnmsles, Il averaged about six per year.

In Texas, where mors murderers are executed than
in any other slate, about five Inmates have been
given lethal injection) each year since 1982

Thus, if California continues as expected (o pursue
the dealh penally at a cost ol $90 million per yesr —
and il Ihe slate moves al W historical rale ol six per
year — it will cost taxpayers aooul SI5 million per
execution.

meven months over ooe pre-frlal mo —
tion concerning Uie admissibility or

bloodjfaloed evidence during a re—
cent tnal laSan Diego.

Once a defendant lafound guilty of
murder, a special penally trial Isheld
lodecide whether lo Impcee dealh or
lifewi thout poaalbl Ity of parole.

The added time and esperwe of
capital cues are enough to discour—
age some small counties from seek—
ing lhe death penally, aald Assistant
Attorney General While. )

“n talking (o dlatricl attorneys,
some of (hem have taken lhe view
Ihal 1l la*o expensive and ao unlikely
(oget a dealh judgment lhal they will
simply seek life Imprisonment with—
out possibility of parole.* Whi le said.

Marin County recently signed a
novel agreement with six defense al-
(ameys hired t» represent three SON
Quentin Inmates accused of conspir—
ing lo murder a correctional officer
— acrime punishable by death. Each
attorney will receive a nal fee of
$225,000. said court administrator
Howard Hanson.

Hanson acknowledged Inai ihe cap
on attorney fees could Jeopardize lhe
defendants*® right la a fair (rial If(he
trial costs far exceed the cap. Put
Hanson said that (he defendants
agreed to lhe contract. Jf the uial
lasts two yean aa projected, he said,
defense atlorneys will receive lhe
equivalent ol $75an hour.

Bui San Francisco Deputy Public
Defender Burt said that If (he trial
lasts longer than expected, “they
could end up making $2.2$ an hour."

The real battle Isjoined before the
stale Supreme Court.*whlch routinely
lakes fiveyears louphold or overturn
a dealh verdict. By ihen, virtually no
defendants can afford their own lev-
yer. so lhe court assigns them a new
oilorney, at taxpayers® expense. A
typical dealh-penally appeal con—
sumes about 1,000 attorney hours a
year — about $62,000 — according lo
Ihe California Judicial Council.

Other states have decided Ihal Ihe
expense of the dealh penally out—
weighs any benefits. Lasl year, ihe
Kansas Legislature voted down the
dealh penally — even though Gov.

Mike Heydon campaigned on mprom—
ise to bring Il back and polls Indicat—
ed that 80 percenl of the population
supports IL

A coalition of Kansas death-penal-
ty opponents estimated . -al capital
punlahment would com Kansas tax—
payers Inexceaof $$0 million by the
lime a 100-Inmale dealh row had
been built and Iha first person wax
executed.

Imperial County*"* toaaon

In California, county official! who
balk al (he high price of capital triuls
could learn a lesion from Imperial
County, which m 1862 refused to pay
113.000 fpr the defense of a man It
was trying lo send lo (he gas cham—
ber.

Instead of saving money. Imperial
County ended up spending $500,000,
only lo see accused murderer Robert
“King Kong" Corenevsky go tree
more lhun fiveyears alter he waa ar—
rested and charged with (he murder
and robbery of a Manhattan Beach
jeweler Ina Calexico motel room.

The coumy budget officer also
spenl three dayi inJail for refusing lo
pay lhe bill.

Imperial County supervisors ar—
gued al The lime (hat Hit Corenevsky
cose could bankrupt Ihe county and
sold they"d "be damned ~If Ihey"d pay

Ing Imperial a bundle. Superior Court
Judge William Lehnhardl reduced-
lhe charges and took away lhe court-~
ly's right [tbaeek lhedrum penalty —
which muni (he stale no longer haV
lo reimburse ihe county for defensl
coau. -

The rase went all lha way to iho!
California Suprem* Court, which
threatened losend troop* (o (he courg
ly auditor”s office lo collect. -

Corenevsky"# lawyer, SlephetC
Feldman, eaid lhe case *Isan allege*
ry for what happens Ina system thtd-
doesn*t fairly deliver seivicea lo n
man lhe stale latrying lo kill. This In-,
nocent i.um could have been killed
because Ihe slate illegally refused
pay for hisde"ense. =

County Supervisor James Bucher,
a former Judge, agreed lhal the!
dealh-penalty system laa (allure, but,
for different reasons: *1 don"t believe
Justice has much todo with lhe court!
system any more; It'sell dollars and,
cents end gamesmanship. There
should be limits on whal people are.
expected lo pay for these baslords.
wno get themselves In trouble. We
pay for Ills doctors,” his housing, his.
uliomey and he"s a goddamned con-
vicled killer. >

Corenevsky commented. “ff you
believe they should have ine dealh
penally In California, you believe in.

for a murderer”s defenae. (Corenev-
sky*s pact Included a murder convic—

tion In Mexico).

This brazen policy ended up cosi-

THE SERIES

Santa Claus. It’s never gonna happen,
because I3 never gonna be fair. Je-.
sus Christ himsell couldn*t have hod
a (air trial In Imperial County. =

SUNDAY : Californiawill soon send a man. most likely Robert
Alton Harris, to lha gas chamber. Who. are the implications?

TODAY: II
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TUESDAY: What ore lhemoral arguments for and against lhe
dealh penalty? And what do the victims® families have to sa& *



Bxecution Does Not Pay

Barbarism Aside, the Dealh Penally Simply Isn*tCost Efficient

By Jonathan E. Cradeas

I: IFTEEN yean ago the Su-

in the United States was unconstitu-
tiael (Furman r CGeorgia). One brief
sentence in Thurgood Marshall®s
opinion, overlooked by many, noted
that “‘Witen all lasaid and done, there
can be no doubt that itcosts more to
execute a man Hian t keep him in
prison for life,”

Today, there are more than 1,900
men. women and children as young as
16 on death row, and American policy
makeri, political officials and criminal
>utice experts are beginning to regret
skipping so ligtdy ovec Justice Mar-
sall*scomment.

In 1982, my office conducted a na-
tioal survey to determine the cost of
cpital Iitiggtion. We examined the
nature of cpital cases, identified 11
leels of review and defined a mini-
mum of 144 “cost centers™ that de-
termine the total price-tag of cpital
Iitigation. Dascd on proposed but nev-
er enacted legislation to reinstate the
death penalty inNew York, and Using
conservative estimates, we projected
the potential costs of Iitigatirg a mod -
el New York capital case across just
the first three lewels of review- the
trial and penalty phase. lhe appeal to
the New York State Court of Appeal™,
and subsequent review in the United
States Supreme Court. The cost of
that limited process $1.8 million per
cae. The cost of life imprisonment
for 40 years: $602,000.

Since then, many more states have
looked <M illin ciinl nf il punish*
m$nt, Including Maryland, Alaska,
Hawail, Vermont, Texas, Florida,
Kansas, Ohio and New Jersey. Some
authorities have estimated that cepital
cases cost 10 times as much as non-

capital case*. A Pennsylvania jourmal-
ist has estimated the cost of a single
cgpital case at $5 to $7 million. There
is no longer any doubt that ariniiral-

preme Court ruled that the justice systems with a death penalty
A death penalty as then appldsst inordinately mure tomaintain and

expand thin crinuiul-justke systems
without a death peralty.

efore policy can change, how-

ever, the American people need

to understand why capital cases
cost more than non-capital cases, why
there s no chance that costs can be
reduced, snd why we can expect that
tiey will exonentially increase yearly
uttil the death penalty isabolished.

Copital case* are more expensive

than non-cepital cases essentially for
three reasons: they are practicallydif-
ferent than non-cepital cases; they are
Uoal ly different; and they are mieuxd
more thoraughly.
m Tht practical diffarexe. For more
Hun a century, cgpital cases have
been treated differently from noncap-
ial cases. They take loger. Fre-
quently more than one attormey ks
appointed for a cgpital defendant. Be-
cause life isat stake, trial judges pro-
vide mdre latituce and appeal judges
search more carefully for reversible
error. (The reversal rale is about 50
percent for death casce and about 7
percent for noncapital cases.) Be-
cause the decision to kil Isunpleasant,
resporsibility In capital cases is often
diffused- which makes for longer
trials, lengthy delays and frequent
reversals.
m The lapl diffaae. Ten years ago,
the Supreme Court made itclear that
heightened standards of d.te process
mint ky gpplied to teAdi  [iiiily
cases, Consequently, s new juriapm-
dence— * "'super due process'— has
evolved governing the trial and appeal
nf such cases. Tlie investigation s
more extensive, the numltcr of pre-

trial proceedings is sibstattially In-
creased. nnd jury selection takes long-
er. After conviction, a separate "'pen-
alty phase" Is conducted to determine
the sentence. Because mandatory
death sentences have been ruled un-
constitutioal, the sentencing jury
must consider a defendant”s indiHual
daracteristics. Preparation for this
phase kextensive; inessence, itisa
trial for Ufe. The defense commonly
tries o talk with as many of the de-
fendant™s friends, associates, teachers
and co-workers as it can reach, to
trace his life history, to visit al of the
places he has lived and to vigorously
pursue all leads in the search for mit-
igating evidence. |,
m Longer reviev. Any defendant con-
victed ina atate court has the right to
infdate judicial review at 11 different
leels. However, the Supreme Court™a
ruling tiat poor people are entitled
appointed counsel applies In only the
Hirst two stages; representation in the
*remaining nine stages essentially de-
pends on wvolunteer counsel.! Ordl-j
rerily, lawyers do not volunteer to;
represent an Indigent robber, burglar®
or noncapital murderer at those
stages, but they routirely _lo so for
death-perulty defendants. While these
lawyers are not paid, (he firal stages-
of a cgpital case can last a decade a-
more and generate enormous litige-
tion oosts. PoUce officers and wit-
nesses arc brought n. State attormeys
general are called upon to respond.
Judges must preside. Court time B
used w. The United States Court of
Appeals for the 11th Circuit i At-
lata, deep In the heart of the nations
calliqairalty belt, complains diat
mmo than 110 ixmonl ol adtkol bk
tied up with death-penalty cases. And
dl the witile, (ke prisorer is Iteld ina
oostly high-seaurity death-row cell
year after year.
What, then, is it answer? Short-

The Washington Post

Sunday,

cirauit the pfoce&s and alep up the
pace of executions? Moat Americana
recognize that our sophisticated *p-
pelate-revlew process, though aeenp-
Ingly laborious, isa fundamental part
pf our lecpl, system and protects our
citizens against government error and
8ouse. Even with 11 lewels of review,
we dill convict and condemn (he in-
nocent. A study In the November
1087 Stanford Law Review citd*
more than 100 examples of innocent
people sentenced to death since 1900,
ofwhom 23 were executed.

Nor is it reasonable to expect a
significantly quickened pace of exe-
aution. Since 1977, when we reintro-
duced the idea of slaying citizas to
stop crime, there have been more
than 200,000 homicides in the United
States, about 2,000 death sentences
but fewer than 100 executions. Not
even death-penalty proponents be-
liee the American people would tol-
erate the wave of executions needed
to empty death row and keep It tiat
way -

permanent death-row population

are likely to be with us for some
time, the cost of the death penalty Is
certain to grow at an cver-greater
rate. The numbers of capitally-sen-
tenced defendants will continue to
increase. Aa cases are appealed, new
Issues decided in favor of death-pen-
alty defendants will affect al cases not
yet firal. Aa issues Increase in scope
and complexity, costs will escalate.
And these factors will combine with
Hie high costa of death-row construc-
tion and seaurity.

The coat of (lie dealh penalty li
cmei glng as one of uur most serious
public policy questions. In Kansas last
year, lhe newly-elected governor
promised Kansans a death penalty
while sinultaneously calling for bud-

S ince both the Constitution and a

February 28, 1988

get cuts for each state agency. Tjie
liigh coat of capital litigatian, the es-
tablishment of a death row, mainte-
nance of death-row prisoners, the high
costs and Inordinate delays of the ap-
pellate process were debated not only
by politicians but by university pro-
fessors,. governmental research wnits
and by Kansas citizens.10pponents
cited racial discrimination in the con-
duct of cgpital punishment, its lack,of
deterrence, its Irebility tojatop crime,
Ua potential for erroneous convictions,
its Imorality and- mot; lesst- Its
liigh cost. In the end, massive num-
bers of citizens declared "'no™ to the
relntd txluctkn of the cgpital sanction
and tiedeath penalty was defeated.

Other Americans will eventually
realize, as did the citizen* of Kansas,
that there is not an endless supply of
money for the criminci-justlce system.
Policy choices need to be made. From
a conservative awt-berefit analysis,
we must declare the deatii penalty an
inordinate waste of resources that
deprives our citizens of adequate po-
lice protection and reconciliation sys-
tems tomake both victims and offend-
ers whole.

As the New Jersey public defender
budgets more than $100,000 per cap-
ital case and antidotes total defense
costs in the millions, ac the federal
Judiciary bemeans the resource drain
camed by catal liiggticnand u Cal-
ifon ra prosecutors declare cases non-
cpital at the outset to save money,
the dollars and cents of the death pen-
allymay in fact be the clarion cll that
sounds the defeat of this archaic and
brutal policy.

Jonathan (inuteuii emutii'i dim lor
oftreNew York Stale Ue/tiulers
Asociatian,



SPRAGGINS. FROM PAGE 1

MclIntyre, said his fees ran S19.000 from
his pretrial appointment through ihe trial.
The third trial was more expensive than the
first two, Mclnirye said, not only because
it took longer, but also because the jurors
were selected from a nearby county as a
result of the judge®s ruling on a change-of-
venue motion.

MclIntyre has not submitted his bill for
the expense of Spraggins” appeal to the
Supreme Court; that appeal resulted in the
Feb. 18 ruling overturning the 1986 murder
conviction due to an error the judge made
charging the jury on the effects of a quilty-
but-mentally-ill verdict. The judgeserror,
the Supreme Court held, may have caused
the jury to render a guilty veroict. (See the
Feb. 26, 1988, issue of the Daily Report.)

The Georgia attorney general’s office
represents the state in death-penally ap-
peals. but Attorney General Michael J.
Bowers said he could not accurately
estimate the amount spent on one case.

Bowers said the division which handles
those cases is his office™s largest, with a
S750.000 annual operating budget. He said
there arc eight attorneys, two paralegals
and four secretaries in the division, which
handles about HO cases per year.

As for Meriwether Counry s oosts, Rowe
said he was unable to estimate what the
cost of a fourth trial would be.

Mclntyre, meanwhile, said he ishopeful
that a fourth trial will not be necessary.

The defense attorney said he would
prefer 1 plea bargain which would spare
Spraggins the possibility of an un-
precedented fourth death sentence.

District Attorney William G. Hamrick
Jr. of Ihe Coweta Judicial Circuit could not
be reached for comment on the possibility
of a trial, but. technically, the Supreme
Court appeal isnotover. The state attormey
general ’s office filed a petition last Friday
wi'th the Supreme Court, asking itto recon-
sider its derision.

Patsy Morris, who monitors dcath-
penalty appeals for the American Civil
Liberties Union of Georgia, said three
other Georgia death-row inmates have been
sentenced to death three times. The dealh
sentence in the case of one of those in-
mates, Andrew Legare, has been reversed,
she said. No new trial has been scheduled,
Morris said, apparently because Legare
was 17 years old at the time he committed
the crime. Pending before the U.S.
Supreme Court is Thompson v. Oklahoma,
$ case to determine the constitutionality of

(fee execution of juvenile offenders.

“OF all people to have four trials, Ed-
die’s (casgj is the most pathetic one,” said
McIntyre, who has maintained that his
dlent is mentally retarded.

During Spraggins* third trial, Mcintyre
sought the Guilty-but-mcntally*ill charge
because that provision in the lawv, OCGA
817-7-131 (@(2), contains a definition of
mental retardation.

Spraggins® mental retardation was for-
mal ly raised as a defense for the first time
in his third trial.

The issue was touched upon in Sprag-
gins” first trial. Ironically, itwas the first
defense attormey"s attempt to explain
Spraggins’ retardation during closing
arguments which caused the federal courts
to overturn the conviction.

The problem, according to the 1lth Cir-
auit opinion, was that Belcher, the defense
attomey in the first trial, rtan attempt to
explain Spraggins® retardation, told the
Jury that hisclient was quilty of themurder
even though Spraggins had denied guilt on
the witness stand.

Belcher told the jury: "Really, 1 think
what happened here, | think the man was
intoxicated. He was heavily intoxicated. He
was on drugs. And he is a retarded man
to. And 1think he istellirg the (ruth when
he says he doesn™t remember going in (he
[Coe] house. He told me that all the time,
but I think he did, from the evidence (hat
the state has pul up. I think he committed
the crime of murder probably. ... (H]e be-
ing drunk and having this mental condi-
tion, being on drugs too, he just went all
to pieces and doesn"t know what he did.
That oftentimes happens when you are
dealing with people in that condition....”

Although the question of the constitu-
tiocnality of executing a retarded person was
raised inSpraggins’most recent appeal, the
state Supreme Court did not reach the issue
because itdecided a new trial was in order
due to the erroneous jury charge.

In the meantime, the General Assembly
has continued to consider the issue of men-
mJ 2nd ihs den*

a policy perspective.

[ ]

On Feb. 24, the state Senate passedji
non-binding resolution, S_.R. 388, urging
the State Board of Pardons and Paroles to
commute the death sentences ofmentally
retarded death-row inmates.

McIntyre said that measure, although
non-binding, may strengthen his hand in
negotiations with the district attorney in
Spraggins” case.

But Mclntyre said he has not given up
hope that a stronger measure will be

adopted before the General Assembly
adjourns.
On Monday, the Senate Special

J “Hicip;y Committee voted 4-2 to amend

H.B. 878 to answer a question the Supreme

Court seemed to raise in its latest Sprag-
gins decision.

In setting aside Spraggins* cunviction
because the jury charge seemed to preclude
a guilty-but-mentally-tll verdict, the court
said in a footnote that a difference between
that verdict and a guilty verdict would be
inconsequential ifthe death penalty applied
to both. The court said itwas not ready to
make a decision on that question.

The Senate committee voted to g.m the
court an answer. The amendment thecom-
mittee added to the bill would state that a
person found guilty but mentally ill, which
already includes a definition of mental
retardation, could not be put to death.

The provision was attached to a hill that
creates a procedure for determining
whether a death-row inmate is incompetent
to be executed under the standards set by
the U.S. Supreme Court inFord v. Wain-
wright, 106 S.Ct. 2393 (1986).-

Sen. Arthur B. “Skin” Edge 1V, R-
Ncwnan, argued against attaching the
amendment because itmay lead to defeat
of the measure containing the procedure

made necessary by Ford.

But Sen. Alex Crumbley, D-
McDonough, who suggested the amend-
ment, noted that even Bowers, in oppos-

ing previous attempts to legislate an exemp-
tion, has said he is opposed to executing
the mentally retrrded.

So late in the legislative session,

Crumbley said, H.B. 878 ""may be the best
and most logical vehicle we have to ac-
complish wh. ” everybody says they want
tdo.” m|
« iflllyFd ¢ 17
zzttral«. >,

State Attorney General Michael J. Bower™
says the division in his office which handler
death-Fenalty cases is his largest, with
a budget of $750,000.

J
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Bottom line: Life in prison one-sixth as expensive
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Lawyer/First Lad)/?

CancHates’
Spouses: A
ew Breed

By Ru[&@‘bsmrg?nq

NANCY REAGAN brought clothes by
famous fuhloo designer Adolfo to the
While House. But the next first lady
may wall briny a law degTee and a new
definition to the unofficial office of
fint lady.
Reflecting the
.rile of women In
profeulonal ranks,
four of the presl-
dentlal candidate!"
wives are attor—
neys, their number*
split evenly be—
tween the two ma —

jor parties.
HARRIET C. Among the Re—
BABBITT publicans, two are

lawyers already
ekilled In the art of
dealing with the
federal govern—
ment: former Sec—
retary of Trans—
portation Elisabeth
“dddy" H. Dole and
her leaser known,
but highly respect—
ELIZABETH a ed, colleague In the
Reagan adminis—
DOLE tration, Ellae R.W.
du Pont, former
chief« the Agency
for International
Development®s Bu —
reau for Private
Enterprise.

In the Democrats*
comer are two law—
yers gaining recog—
nition on the
EUSE R.W. campaign circuits

as formidable advo—
DU PONT cates for their hus—
bands: Jeanne H.
Simon, a former D-
linols stale legisla—
tor, and Harriet
"Hattie- C. Babbitt,
partner 14 the
Phoenix, Arix, law
firn of Robbins Kk
Green, PA.
Ehfen at thisearly
JEANNE a stage of the race,
they"re leaving
STUON their murk. Capa—
ble of discussing substantive Issues
and fielding difficult questions, they
arc acting as their husbands® primary
surrogates on the read, enabling the
campaigns tocover twice as much ter—
ritory In the same amount of time.

1 *m frankly astounded by ".he quali—
ty of the apousci." *ays Irene Nallvl-
dad, national chairwoman of the
Continued on pupc s

#15M TV» Nr* York Law PuNwkUf Co-fa»r
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More Random Audits

Big Brother

Might Be
IN THE  Walching

QAR v Jorif SRy

THE NATION®"S largest program for
randomly k*.*dlling lawyers® trust ac—
counts reeled In Itsbiggest fishwhen it
caught lla 12th, and most prestigious,
attorney using his clients® money aa If
It were hla own.

Walter MJJ. Kern Jr. — Republican
chairman of the atate Assembly Judi—
ciary Committee, longtime legislator,
and reapected sole practitioner In
Ridge*ood. NJ. - misappropriated
about $67,000 of the money clients en—
trusted to his care. And he made the
mistake of doing It In his home stale,
one of five that regularly probe attor—
neys® trust and business accounts.

Disbarred after 25 years of practfcr.
Mr. Kern la flailing furiously — espe—
cially al the procedure that snared
him and that Is likely to catch other
attorneys In the future.

“ftsnot a random audlL It'sa witch
hunt® say* Mr. Kern.

“Fhe world ought tc know about the
secret police and dictatorship lhal haa
been established In New Jersey.” be

H H adds, "becsuse they"re trying to push

C a p |ta | P u n |S h m e n t this thing around the country so that
there will be a universal police sute

when 11 comes to regulation of the

A t th e C r 0 S S r O a d S prizt'lscer-i,g;ht about the nationwide In—

terest Several bar associations around

t the Silent Sunrise on a the country are so Impressed with the
T " Continued on page 30

cold January morningJ*
11years ago, Gary - HIGHLIGHTS
Mark Gilmore walked I & *
_ A School’s ‘Soul* p. 3
into an abandoned

) N A FIGHT over the appotnlment of *
cinder block prison Lu - controversial feminist waa describe j

by one Tale Law School professor *. a

Nearly 1 JH D A prisoners now await execution by vari—
ous means, Including gaa chambers aad electric chain.

shed, calmly took a seat in a black battle -for the soul of the achool*
chair, and the state of Utah pumped Market’s Future P. 3
four rounds of rifle fire into his heart. SECURITIES lawyers anxiously await—
ByDavidA  So it was in 1977 that Market crash. Now they-re not rare

- - h ill - hould - h utxt.
ttaplan capital punishment resumed "™ 7 orstoule - taeen

in the United States, inaugurated by Legal Practice? p. 3
the fusillade of a volunteer firing squad  D!SCLOSURES that the FBI spied €

political groups raise questions »l«4

1 H ti d d att —
near Point of the Mountain, Utah. e s g sttareys gerer
Before that dawn, there had not been
an American execution since Aaron Career Opportunities: Pige i
Continued on pope St T>e Shopping Guide: Page 40

U» Ttn <Service Msrt: Pag* 41
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Will Death Penalty Be a Reality in the North?

continual from pope 1

Mitchell w u put todeath InCalifornia
10 years earlier — a gridlock caused
by Intenae litigation and legislative
warfare.

Since Gilmore, 92 other Inmates
have gone the way of the electric chair,
gaa chamber, lethal needle or rifle—
man. In 1987 alone, 25 were executed —
a-total last reached In 1942. Il la a sig—
nificant number, for It troubler death
penalty opponents and supporters alike.

“Even | am getting used to them,"
aaya Henry Schwaruchlld. director of
the American Civil Liberties Union"s
Capital Punishment Project "But the
killings are Just aa revolting the 25th
or 90th time. Our culture seems tobe In
a very bad mood."

"It's a pittance," counters an assis—
tant attorney general from one South—
ern atate, emphasising that the
national death row population stands
at Just below 2.000.

S. Chief Justice William H Rehn-
qulat himself has taken note. Several
years ago, while still an associate Jus
tlce, he penned a dissent that skewered
his Supreme Court colleagues for al—
lowing a capital “"stalemate* to devel —
op. "The existence of the death penally
In this country Is largely an Illusion,”
Justice Rehnqulst wrote. While hundreds
and hundreds had been sentenced to
death alnce the court reinstated capital
punishment In 1976. hr said, “Firtually
nothing happens except endlessly
drawn-out legal proceedings."

True enough, acknowledges Richard
a BurT HI ol the NAACP Legal De—
fenae and Educational Fund Inc. tLDF)
In New Vork. but he takes none of ihe

Il What State
Is it Easiest
To Be Sentenced

To Death?
Death Row Inmates

Per Capita

(in millions)
Tho Loaders:
Nevada 40.2
Florida 24.1
Oklahoma 23.3
Alabama 21.7
Arizona 19.0
Georgia 17.7
Ohors:
Texas 155
Louisiana 102
California 7.8
Nalional Average 83

blame. “A crary system Inevitably pro— ed States la far from the tumbrels®
duces llaown contradictions, “he aaya
Tumbrels® Heyday

Each aide haa a point While the in-
nuaJ number of executions In the Unit-

heyday during the Depression (US In
1953 waa the peak). Itnooetheleaa rep—
resents a figure unbeard of In contem—
porary Weatern society, lodecd,
according to Loodon-baaed Amnesty
International, the only major countries
left Inthe world thal regularly execute
are China, South Africa. Iran and the
Soviet Union. Canada, Mexico and all
of Western Europe have abolished the
death penalty.

But If the American system la nota—
ble Cor the (act that Ithaa caplt J pun—
ishment at all. It launique for the way
Il does not use the penalty. Aa the end
of 1987, the national death row popula—
tion stood al 1,9%0. That is 150 more
than a year ag" twice aa many aa In
1982, and more luan any callon la the
annals of criminal Justice.

Florida alone haa 2S2 capita] prison—
ers, tops among the country®s Si sepa—
rate death rows and the largest state
collection of the condemned U Ameri—
can history. (See accompanying charts.)
Texan, despite a leading 26 lethal Injec—
tions since the Gilmore execution end—
ed the modern moratorium, la next
with 258 Inmates, followed by Califor—
niawith in and Hlinois with ill. Loui—
siana. first In executions during 1987
with eight, haa it more to go. Some
Inmates, on their fifth or sixth appeal,
have been waiting since the mid-1970s.

In Texas, dealh row la a growth In—
dustry. There la enough condemned
manpower lo run a garment factory
annexed to the row. The plxnl manag—
er boasts that his workers are better
than lhe general prison population. "1
wish | had more of them." he to"d the
Aaaoclited Press. Juries and Judges

will likely oblige him: Texas offi
talk of a 1,000-Inmate dealh row within
the next daccde.

Creative minds have a Held day wtth
those kinds Ol numbers. According to
Amnesty International, the American
backlog of dealh exceeds by e factor of
five the total executions In the United
States and Western Europe In the last
quarler-certury. David L Brock, a Co —
Iumbia. a a lawyer who haa represented
several condemned Inmates, puts It
more sarcastically.

Given the annual additions, be re—
cently aald. "you could execute some —
one every day ol the week — Including
Sundays, Christmas, New Teat"s Dsy
and Easter — and you atM couldnt do
It by the end of the century.”

Prtsoo officials and stale attorneys
downplay the significance of the figure
of ao many warehoused Inmates. They
say It'sa function of all the Iltlgs-"Joo cf
the past 10 years and the legal safe—
guard!) that ensure fair procedures.
Now that the Uh. Supreme Court haa
thrown out the last of the broad socaUl-
tutlonal challenges lo capital yur-sh-
msot — baaed on such Issues as race
and Jury selection procedure — they aay
the pace of executions should pci up-

Even Ifthat's true — and the experi—
ence of Just the past year suggests It
lant — the backlog la rvmarkaaOe. Aid
It's lotrnctablf. unless there us a mo —
mentous surge Inexecutions or drop In
death sentences.

The choice, aa Prof. Frsss-i 2.
ZImrlIng of the University of Cal Jtrnu
at Berkeley School of Law wrtxe tr a
recent hook. "Is between a pe-manest
Reign of Terror or an execution pchcy

continued On pope Jt
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thal mokes (a] mocker)" of the legal
standard* governing the use of the
death penalty.”

Which Itwill be — ea unprecedented
bloodbath or the Institutionalizing of a
grisly charade — may vary well pivot
00 Um experience of lha next few
year*, as capital punishment. Amert-
can-style, reaches a key crossroad.
Acrxa* Maaoa-Dtxon Use

Since ini, executions have been al—
most exclusively a Southern event In—
deed. tour states — Texas, Florida,
Georgia and Louisiana — art responsi—
ble for more than 75 percent of all U A
executions sines 1978, though those
states constitute only Il percent of the
nation 3 population.

The Southern monopoly partial, = ex—
plains why the national debate over
statr-admInlitercd death has not been
more acrimonious: that may change
when and If llite executioner moves
north. As lethal Injections and electro—
cutions lose their abstract quality In
California. Illinois Ohio and Pennsyl—
vania (whose death rows make up one-

Matching the Races

Since 1976, 85 ol 93 murder con-
vicuons that resulisd in execu—
tions involved blacks and whites.
How do defendants and victims
match up?

White kills while 60%
Black kills white 30%
Black kills black 10%
Whito kills black 0*%

THE NVrJOMt UW JOURNAL

Growmg Death Row Pushes System to Brink

quarter of the nation3 :ondemned),
something rill likely gl/a.

Hugo A .m Bedau. a professor of
philosophy al Tufu U ™lvenlty and (be
leading chronicler oi lhe dealh penally
for a quarler-cenlury. says American
capital punishment historically has
been a regional phenomenon.

He explains that “§ou?s got the
stales thal always execute (typically
Inthe South); the states that never exe—
cute, whatever their laws provide
(typically In Hi is England eud the
populist Upper Midwest); and then the
rest of the stales. What happens In
places like California and Pennsylva—
nia over the next few years will deter—
mine whether we break out of that
historical paltcrc.”

"I believe the Southern states are op—
erating at full power, >’aays Mr. Burr of
the NAACP Legal Defense Fund. Cali—
fornia will be a turning polnL*

When will the executloner®a song be—
gin to Include some Northern and
Western stanzas? Though the Califor—
nia Supreme Court stalled moat death
cases under the now-deposed Chief
Justice Rose E. Bird, convicted mur —
derer Bobby Harris lost all hla state
challenges and Is facing his Qnal feder—
al appeal If he loses — a decision Is
expected roughly by summertime -
San Quentin 8gss chamber will go Into
service for ihe first time In il years.

Ilinois, Ohio and ~uuuylvania are
somewhat behind Inhaving their capi—
tal statulei cleared for action, but law—
yers on both aides of the emotional
aisle expect executions In those states
by 1990.

While Professor ZImring acknowl—
edges ihe significance of the Northern
states, he expresses serious doubt any
momentous change Is In the works.
“o one can tell you we wont have 100
executions a year In this country,® be
says. “fle”ve been hearing every year
this decade that the bloodbath Is just
months away. It Isn"t happening, and
the number Ol states actually doing the
executing la dropping. That Is nu
accident.™

At least In California, officials don T
agree. Steve White, chief of the crimi—
nal division in the attorney general®s
office, says there will be thne or four
executions over the next two years, a
hiatus as a bunch of cases reach feder—
al court, and then “&bout SO a year.””
B-.egulatlon ef Death

Beyond the regional phenomenon, of
course. Is the continuing legal struggle
that gave rise In the first place to the
modern era of capital punlahment.
Twenty years ago, aa Profeasor Bedau
points out, “the Supreme Court really
hadn"t heard of the dealh penalty.””

Back then, the civil rights cruaade
was In full stride. In pari due to the
litigation eltoris of tbe NAACP Legal
Defense Fund. The LDF “§ civil rights
work led to lls Interest In capital pun—
ishment, and that Involvement culmi—
nated In Furman r Georgia, 408 us.
538 (1972), when the Supreme Court, 51,
ruled the dealh penalty, aa then admin—
istered In an “&rbitrary and freakish””
way, constituted “¢ruel and unusual
punishment”tn violation of the Eighth
and lath Amendments.

Most scholars viewed Furman as the
executloner§death kncll, especially in
ot a decade3 momentum tjward
abolition. But such prophecies ignored
The public and legislative frenzy that
accompanied the court®i decision. By
1918, 15 states had enacted new stat—
utes that attempted to correct the con—
stitutional flaws inpre-Furman statutes;
and that year, the Justices, 7-2. upheld
decsth penally laws as long as they pro—
vided “guided discretion* to judges =iy
Juries. Gregg r. Georgia, 428 uJs. 181

The big question, never fully an—
swered In Furman, was lhus resolved.
For the next decade, particularly the
first half of IL the Supreme Coun fine-
luned capital statutes — and largely in

Executions

Monday, Feorary 15, 1988

by State

Slnc« 1976
Tuxa»
Florida H B E E E =N 17
Lotsslant - H H M 15
Georgia M H 12
Virginia m m «
Alabama ma a

Mississippi M 3

N. Carolina tm 3
Indiana -m 2
Nevada - 2
S. Carolina = 2
Utah m 2

IVasOrs TaM 7W (M sb C s
Southern prisons, such as tbe 00€ la
Fareliman. Miss, (above) have been
the site Ot more thaa 78 percent of al
I'1A executions since 1978.

a way that further reduced the penal —
ty 3 scope. Mandatory death sentences
were struck down. Non-bomlcldal
Crimea, such at rape, could not be capi—
tal (Crimes against the state, such as
treason, may be an exception.) Defen—
dants were given special procedural
protections on the ground that death
was differenL

Such strictures, however, seemed to
mean that nobody got executed. One
figure In the early 1980s showed lhree-
quartera of the capital casea before the
8th US. Circuit Court of Appeals (based
In the South) went tbe defendants® way.

In the last few yearn — whether be—
cause of Incressingly permissive Juris—
prudence or better-prepared prosecutors
ana c"torneys general — the tide has
turned. And tbe Supreme Court Itself
has shown Impatience at the seeming—
ly interminable delays

"Death Waa differenL”Professor Be —
dau sayi, "but Its n.H very different
anymore."
Justices Against Themsetvea

Virtually every major capital case to
come before the Justices In the last de—
cade haa been won by the state. That ia
especial ly lronic, given lhal the court
seems more divided now than at any
polnl since Gregg. cone for the most
part are the 1-2 votes with Justices
William J Brennan Jr. and Thurgood
Marshall tiling lonely dusenlx. Key de—

cisions last spring — on race and on
whether a non-lriggerman can none—
theless be sentenced to death — both
went 8-4 against the defendants.

Justices Harry A. Blackmun and
John Paul Elevens are not abolition—
ists, but they are far closer on the capi—
tal spectrum to the Brennan-MarihaUl
end than to that led by Chief Justice
Relinquish Whoever lakes the current—
ly vacant seat oc the court will likely
determine death doctrine In ctoee cases;
9th Circuit Judge Anthony M. Kennedy
appears to be a capital moderate.

One of the decisions tart spring.
McCletkeg v. Kemp, Indicates tbe
court has oome full circle. Fur-max, at
tls core, was a race case. Gregg said
capital punishment had cleansed Itself
of such talnL

UcClakeg showed the race Issue
persists It isn"t that 0l earlier decades
- the Furman variety - Inwhich dis—
criminatory imposition of the dcsth
penalty against blacks was plain; in
fact, of those executed since 1978, 57
percent have been white. It3more sub—
tle, based on the race of the victim
rather than that of the defendanL Of
the murders resulting In all the execu—
tions of the last 11 years, 90 percent
have Involved white victims And no
white person wbo kilted a black has
been executed, in JfcClesfcey, the court
ruled such a statistical pattern of dis—
crimination was constitutionally al—
lowable. 107 8. CL 1788

"Tbe Supreme Court haj neither the
ability nor the will to face up conib-
tently lowhat Ithaa created,”’says the
LDF-s Mr. Burr. . *

The McCleskcy theory, conceived by
the LDF, represented the last global
constitutional attack on capital punlab-
menL So with Its defeat went tbe via—
bility of a 20-year strategy. The LDF,
the vanguard of anti-death-penalty ef—
fort*, can no longer handle It all be—
cause there «re few cases anymore
that raise Issues applicable to a large
class of condemned Inmates. With es—
sentially Individual appeals, the work
falls to a decentralized and fragment—
ed regtment of government-appointed
counsel, publlc-Interest groups and pro
bono lawyers

“ft"a not that we Te cutting back.””
aays the LDF*s John Charles Boger,
responding towhat haa become a popu—
lar perception. "But we obviously can"t
provide the comprehensive coverage
we used to. Three of us here cant han—
dle 2.000 cases””

State-Supported Defense

Some states, notably California and
Florida, have taken up the shortfall —
and now, In effecL fund fights against
themselves. They guarantee a prisoner
counsel for every round o( appeals tat

continued ox following page
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The Southern monapoly partially explains why the
national debate has not been more acrimonious; that
may change when and if the executioner moves north.
'California will be a turning point," says one lawyer.

cesMixw from prooeiUg papa

a total cost lu th* million* o< dollars),
la Tallahaiwee. (or example, the Office
of the Capital Collateral Represents-
tlve waa established arrerel jeara ago
— notout of alL-ulam, tut becauae tto
bar pressed for Itaad, morn Important,
the Florida Supreme Court wouldn™t
tolerate getting emergency petltlosa
for stays of executicr from unrepra-
aeated Inmates.

Whether becauae of 0CR or bectuae
of aome Dovel legal queatlona that bara
arisen. Florida®s pace cf putting K-
male* la “01d Sparky" luu dropped to
only ooe execution la IMT. “Nobody
waata to see cases that are 13 yeara
old," aaya Richard E. Doran, aa aaaie-
tant attorney general. "Wa do want to
tee cases speeded up."

They®ve tried. Last summer when
the Louisiana electric chair was hum —
ming, Ur. Doran aaya the attoroey
general®s office celled Its counterpart
laLouisiana toaskwhy there had been
ao many executions. The uuwer waa
the pendency of McClec™-.ey at the su—
preme Coart, which had temporarily
spared a whole class of prisoner*.

la San Francisco, tbe CaliforniaAp —
pellate Project, Mnded by the stale Su—
preme Court, finds lawyers for capita]
cases. Established la 1884. the group
pays attorneys *«0 an hour. The aver—
age appeal, aaya Executive Director
Michael G. MIlIman, take* between 600
and 1 hours.

A former public defender, Ur. Hill—
man applauds the slate for the project.
"There la a crisis In representation,
which tbe American Bar Aaaoclailon
and the bars of many states have rec—
ognised.” be aaya. "California la lo be
commended for creating CAP."

MUlIns far Death

States providing lawyers for defen—
dants throughout the appeals process
obviously also continue to run up costa
on the other aide. Richard Moran, a

Two Eras
Of Executions
Compared

Since 1976

Yo.v Executions
1976-1979 3
1980 0
1981 1
1982 2
1983 5
1984 2
1985 18
1986 B
1987 25

Prior Decades

1970-1975 0
1960-1969 191
1950-1969 717
1940-1949 1.284
1930-1939 1.667

Figures unavailable before 1930;
military executions not included.

XUsus wy g7 e

sociologist al Mount Kolyoke Collage,
bar estj It costa prosecutors b*-
Ivnwn 16&%6 and Ili milliontowin a
death sentence.

In Texas, the counsel crisis for the
coodemnod Is acute. There lano stale
support Cor appellate counsel beyond
the Drat round of appeals, .and critics
than aay the day Isapproaching when
an Inmate will be executed because be
had no lawyer.

Tanya Coke, LDF research director,
rails Texas "the vision of disaster and
china.” Lone Star Attorney General
Jim Mattox calls that "nonsense."

Whatever the ststui quo. Itisn"t like—
ly to change soon. “There*s lots of pub—
licity about bow few lawyers there are
on the defenae aide In capital cases,”
Mr . hfattox notua. "Bui what about bow
fewnle Ve got handling cases for the
prosecution? Our entire staff for appel —
late work la 1H lawyers.

am convinced,™ Mr. Matlox adda.
That the Individuals we"ve put to
death have had superior representa—
tion. at beast on the appellate le leL
Thera la DO rush to justice In TexaZ,
just a ortawL"

Nonetheless, the attorney general
aaya be expects his stste lo psre Its
dealh row by the 1280a. "Tou could at*
200 executions will j a five-year peri—
od," be predicts, "though 100 la mors
likely."

And things could ft" Interesting on
Texas television. Ifthe attorney gener —
al baa his way; He wants cameras In
the death chamber ao dtliens can see
what tbe atate la doing In their name
and to maximize the punishment®s de —
terrent Impact.

Tve always thought that having ex—
ecutions In the dead of night In aome
secluded place la wrong," aays Mr.
Mattox, a strong supporter of capital
punishment. *

Syatem on lke Brink

Demands on the legal syatem go be—
yond lawyers. From the OB. Supreme
Court down lo the stale appeals courts,
judges Increasingly complain about
their capital burdens. Late last month.
Chief Justice Rehnqulst criticised the
“chaotic conditions Uist ofler develop
within a day or two before an execu—
tion Is scheduled.”

Thbe practical result of this," he ex—
plained, “fs that judges...are called
upon tomake Important constitutional
decisions, often without as much time
aa would be lIdeal for making them."

Judge* of federal appeals courts in
the South ind the aupreraj court* of
such a*a le* aa Florida aay death cast*
take u.. an oppressive amount of their
time and art pushing the appellate
system to Itie brink. The courts are ex —
perimenting vrllh different streamlin—
ing procedure* to cope.

So, Itseems, no ooe lahappy with the
system of capital punishment Not the
condemned. Not lhe advocates of lhe
penalty. And not the lawyers and
Judges who are charged with making
lhe system run. Where does tfalamean
death la headed?

If last year ts any Indication, there
are mixed algnala.

In June, Louisiana electrocuted four
men Injust over a week. On a single day
In August, America had Its first triple
execution In a generation, as Florida.
Alabama and Utah all participated.

"But before the run of executions, the
Kansas Legislature — despite over—
whelming popular support and an
agresalve, new law and-order governor
— voted down a bhill reinstating the
dealh penalty.

U la a strange time.
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E very month, this Invaluable
report reviews strategics
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NAACP LEGAL DEPENSEAND EDUCATIONAL FUND, INC..(LDF)*
99 Hudson Street Suite 1600, New York N.Y. 10013 = (212) 219-1900

November 1, 1988
DEATH ROW. U.S.A.

TOTAL NUMBER OF DEATH ROW INMATES KNOWN TO LDF: 2, 151

Defendant:

Black 862 (40.07%
White 1,116 (51.88%
Hispanic _ 123 ( 5.72%
Native American 32 1.49%
Asian o 13 61%
Unknown at this issue 5 23%
Male 2,130 (99.02%
Female 21 .98%

DISPOSITIONS SINCE JANUARY 1, 1973:

Executions: 101 (See page 2)
Suicides: 21

Commutations: 49 (including those by the Governor of Texas

, resultln from favorable court decisions)

Died of natural causes, illed while under death sentence: 40

Sentences vacated under unconstitutional statutes: 558 (rev. ‘est)
Convictions/Sentences reversed on other grounds:

JURISDICTIONS WITH CAPITAL PUNISHMENT STATUTES: 39
(Underlined states have statutes but no sentences imposed)

Alabama, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, Florida, Georgia, Idaho, [Illinois, [Indiana, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, Montana, Nebraska, Nevada,
New Hampshire. "New Jersey, New Mexico, North Carolina, Ohio, Oklahoma,
Oreﬁon Pennsylvania, South Carolina, South Dako-ca. Tennessee, Texas,
I\L}ltal Vermont. Virginia, Washington, Wyoming, U.S. Government. U.S.
ilitary.

JURISDICTIONS WITHOUT CAPITAL PUNISHMENT STATUTES: 14

Alaska, District of Columbia, Hawaii, lowa, Kansas, Maine,
Massachusetts,  Michigan, Minnesota, New York, North Dakota, Rhode
Island, West Virginia, Wisconsin,

¥/ Seventeen inmates in thls issue appear with a plus sign (+%
next to their names.  Sevenof them (4B, 2W, IN) are under deat
sentence in two states two 1W IB are under death sentence in three
states, and the others are serving term sentences
previously imposed in other states All multiple death-sentenced
Inmates are listed in their respectlve several state totals, but each
is counted as only one inmate in the national total.

This issue of Death Row. U.S.A. includes bracketed names for
144 ca(g)ltal inmates. The brackets indicate that -=*ither a new sentence
[

procee ng Is pending foIIowm? a court order, or tnat a court-ordered
helveedrsgy thfe cSonthlon or sentence is not yet final due to an apoeal

Thlrty two inmates (30 males and two females) appear with a

sign  nex | mes. These inmates were under the age CI
e(lg;hteegn a[} the tlme o{ o'}?ense J




Racial Combinations

White defendant/White vie . . .56 (55.45%
Minority defdnt/White vie ... 31 (30.69%
Minority defdnt/Mnrty vie . . .15 (14.85%
White defendant/Mnrty vie ... 0 ( 0.00%
Executions by State
Alabama 3 Nevada 2%
Florida 18 North Carolina 3
Georgia 13 South Carolina 2
Indiana 2* Texas 21
Louisiana 18 Utah 3Jx*
Mississippl 3 Virginia [
* Both inmates voluntarily gave up appeals
** Two of three executions were voluntary
Date Defendant State ace Race o Victim(s)
/17177 * Gary Gilmore UT W
5125179 John Sgenkellnk FL W
10/22/79 =+ Jesse Bishop NV w
3/9/81 L, oteven Judy IN w
8/10/82 Frank_CogpoIa VA w
12/7/82 Charlie Brooks TX W
4122183 John Evans AL w
9/2/83 Jimmy Lee Gray MS w
11/30/83 Robert Sullivan FL w
12/14/83 Robert Wayne Williams LA B
12/15/83 John Eldon Smith GA w
1/26/84 Anthony Antone FL W
[29/84 John Taylor LA w
4/*84 James Autry TX w
6/84 James Hutchins NC W
1/84 Ronald O'Bryan TX w
84 Arthur Goode FL w
84 Elmo Sonnier LA w
/184 James Adams FL w
/84 Carl Shriner FL W
/84 o lvon Stanley GA W
/84 David Washington FL W/B
84 Ernest Dobbert FL w
/184 Timotliy Baldwin LA w
/84 James Henry FL B
2/84 Linwood Briley VA W
0/84 Thomas Barefoot TX W
0/84 Ernest Knighton LA W
4 Velma Barfield NC W
4 Timothy Palmes FL ]
84 Alpha Otis Stephens GA w
84 Robert Lee Willie LA W
David Martin LA w
§ Roosevelt Green GA w
Joseph Carl Shaw SC W
Doyle Skillem TX W
James Raulerson FL w
Van Roosevelt Solomon GA w
. Johnny Paul Witt FL w
Stephén Peter Morin TX w
John YOUVJP GA w
James Briley VA B
Jesse de la” Rosa TX w
Marvin Francols FL B
Charles Milton TX B
0 Morris Mason VA w



NAACP LEGAL DEFENSE AND EDUCATIONAL FUND. INC..(IDF)*
99 Hudson Street. Suite 1600. New York. N.Y. 10013 = (212) 219-1900"

November 1, 1998
DEATH ROW. U.S.A.

*

TOTAL NUMBER OF DEATH ROW INMATES KNOWN TO LDF: 2,151

Race: Defendant:
Black 862 (40.07%
White 1,116 (51.88%
Hispanic 123 ( 5.72%
Native American 32 1.49%
Asian 13 61%
Unknown at th:s issue 5 23%

Sex: Male 2,130 599.02%3
Female 21 .98%

DISPOSITIONS SINCE JANUARY 1, 1973:

Executions: 101 (See page 2)
Suicides: 27

Commutations: 49 (including those by the Governor of Texas
_ resultln from favorable court decisions)
Died of natural causes, illed while under death sentence: 40-

Sentences vacated under unconstitutional statut
Convictions/Sentences reversed on other grounds:

JURISDICTIONS WITH CAPITAL PUNISHMENT" STATUTES: 39
(Underlined states have statutes but no sentences imposed)

es: 558 (rev. 'est)
890

Alabama, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, Florida, Georgia, lIdaho, [Illinois, Indiana, Kentucky,
Louisiana, Maryland M|55|33|pp| Missouri, Montana, Nebraska, Nevada,
New Hampshire. "New Jersey, New Mexico, North CaroI| na, Ohio, Oklahoma,
Ore%on Pennsylvania, South Carolina, South Dakota. Tennessee, Texas,
kJ/ltal Vermont. Virginia, Washington, Wyoming, U.S. Government. U.S.
ilitary.

JURISDICTIONS WITHOUT CAPITAL PUNISHMENT STATUTES: 14

Alaska, District of Columbia, Hawaii, lowa, Kansas, Maine,
Massachusetts Michigan Mlnnesota New York, North Dakota Rhode
Island, West V|rg|n|a Wisconsin.

¥/ Seventeen inmates in this issue appear with a plus sign (+%
next to their names.  Seven of them (4B, 2W, IN) are under deat
sentence in two states, two ElW, 1B) are under death sentence in three
states, and the others (2B, 3W, IN) are serving term sentences
previously imposed in other states. AlIl multiple death-sentenced
Inmates are listed in their respective several state totals, but each
Is counted as only one inmate in the national total.

This issue of Death Row. U.S.A. includes bracketed names for
144 caéaltal inmates. The brackets indicate that either a new sentence
procee |ng Is pending foIIowm? a court order, or that a court-ordered

FeVers conV|ct|on or senfence is not yet flnal due to an appeal
ERETSBy e Y &

Thlrty two mmates (30 males and two females) appear with s

(?) sign next |Tr r}?mes These inmates were under the ace i:
eighteen at the tlme 0T orfTense.




IN THE U.S. SUPREME COURT

Dugger v. Aubrey Adams NSNO' 87-121)(review granted March
at 108 5. Ct. 1106) (argued November 1, 1988). The Court wil
decide the applicability of Caldwell v. Mississippi. 472 U.S. 32
(1985), which prohibits a prosecutor from sug?estlng that th
responsibility for sentence rests with the appellate court rathe
than the jury, to Florida, where the final decision as t
punishment rests with the trial judge.

Zant v. Billv Moore (No. 87-1104) (review granted at 108 S.
Ct. 1467, Apr_|I_18)‘to be argued November 29). The Court granted
Georgia's petition_ to consider abuse of the writ and procedural
default questions in successive habeas corpus petitions.

Tompkins v. Texas (No. 87-6405)(review granted at 56
U.S.L.W. 3789, May 13)(to be argued December 6). (1) Under what
circumstances is ~ an instruction on lesser ‘included offenses
reguwed in a capital case? (2) Under Batson v. Kentucky. 476
U.5. 79 (1986), ~ what standards should determine whether
prosecutor’s explanation for the striking of black jurors
Is satisfactorily race-neutral, or merely dubious and pretextual?

Penrv v." Lvnaugh (No. 87-6177) (review granted June 30 at 56
S.LW. 4894)(to be argued January 11, 1989).  The Court will
ecide whether, and under what circumstances, Texas courts must
provide a sentencing instruction to juries which allows them to

U

d

8ive independe
ef

Co

nt ‘weight to mitigating evidence about the
endant or_ the crime, A second question raises the
nstitutionality of executing the mentally retarded
Stanford v. Kentucky .\S\/N_o. _87-5765N(grante_d 0 .jer 31198
at 57 U.S.L.W. 3259) and Wilkins v. Missouri (" 7-6025)(5
US.L.W. 3894, June 30). Is the execution of a ‘earold and
16-year old is cruel and unusual punishment? ( ing in H|_gz
v-. Zant is suspended; Stanford will be argued tandem with-
wjikin?).
South Carolina v. Gathers (No. 88-305) ‘grantee, ober 11 at
57 U.S.L.W. 3259).  Whether prosecutorial commen, '‘bout the
character of the victim violated Booth v. Maryland. whether
Booth was wrongly decided

Additions or corrections,

contact Tanya Coke
EXECUTIONS

Total Executions since 1976 reinstitution of capital punishment:

‘87
25

76 77 '78 '79 /80 '81 '§2 '83 '34 '85 ‘86

0 1 0 2 0 1 2 5 21 18 13
Race of Those Executed Race of Their Victims

Black defendants . .. 39 (38.61% icti

White defendants ... 56 (55.45% \%/lﬁftié 3:8%:%2 o s:;l71

Hispanic defdnts ... 6 ( 5.94% Hispanic vies ... 3

Asian victims . . . I

V.. gj*rratgno (No, 88-411) (granted October 31 at 57

U.S.L.W. 3304). DoeS the right to nieaningful access to the
courts for death-sentenced inmates require ‘that the State of
Virginia provide attorneys and litigation costs for a habeas
corpus appeal in the staté courts?

101



Racial Combinations

White defendant/White vie . 90 555.45%}
Minority defdnt/White vie .31 (30.69%
Minority defdnt/Mnrty vie . . * 15 214.85%3
White defendant/Mnrty vie . . . 0 0.00%
Executions by State
lab 3 Nevada , 2%
élaoré}g]g 18 North Carolina 3
Georgia 13 South Carolina 2
Indiana 2* Texas 27, .
Louisiana 18 Utah 3
Mississippli 3 Virginia 1

* Both inmates voluntarily gave up appeals
** Two of three executions were voluntary

Date Defendant State Race Race of victim (s)
1/17177  * Gary Gilmore UT W W
5/25/79 John Sgenkellnk FL W W
10/22/79 7 Jesse |shop NV W W
3/9/81 Steven Judy IN W W
8/10/82 * Frank Cog oIa VA W W
1217182 Charlie Brooks TX B W
4122183 John Evans AL W W
9/2/83 Jimmy Lee Gray MS W W
11/30/83 Robert Sullivan FL W W
12114183 Robert Wayne Williams LA B B
12/15/83 John Eldon Smith GA W W
1/26/84 Anthony Antone FL W W
2129/84 John Tayl LA B W
3/14/*84 James TX W W
3/16/84 Jame:". H tc Ins NC W W
3/31/84 Ronald O Bryan TX W W
4/5/84 Arthur Goode FL W W
4/5/84 EImo Sonnier LA W W
5/10/84 James Adams FL B W
6/20/84 Carl Shriner FL W W
1112184 0 Ivon Stanley GA B W
1/13/84 David Washington FL B W/B
9/7/84 Ernest Dobbert FL W W
9/10/84 Ti moth}f| Baldwm LA W W
9/20/84 James nry FL B B
10/12/84 Linwood Brlley VA B W
10/30/84 Thomas Barefoot TX W W
10/30/84 Ernest Knighton LA B W
11/2/84 Velma Barfield NC W W
11/8/84 Timothy Palmes FL W W
12/12/84 Alpha 0tis Stelohens GA B W
12/28/84 Robert Lee Will LA W W
1/4/85 David Martin LA W W
1/9/85 @ Roosevelt Green GA B W
1/11/85 Joseph Carl Shaw SC W W
1/16/85 Doyle Skillem TX W W
1/30/85 James Raulerson FL W W
2120/85 Van Roosevelt Solomon GA B W
3/6/85 . Johnny Paul Witt FL W W
3/13/85 Stephén Peter Maorin TX W W
3/20/85 John Youn? GA B W
4/18/85 James Brile VA B B
5/15/85 Jesse de la” Rosa TX H W
5/29/85 Marvin Francois FL B B
6/25/85 Charles Milton TX B B
6/25/85 0 Morris Mason VA B W
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43,
44,
.45,
46.
A7,
48.
49.
50.
51.
52.
53.
54.
55,
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
94,
95.
96.
97.
98.
99.
100.
101.
102.
103.
104 .
105.
106.
107.
108.
1009.
110.
111.
112 .

1~ 0

MIKENAS, MARK (W) ]
BUNDY, THEODORE (W)
STEVENS, RUFUS (W)
SMITH, FRANK (B)
COPELAND, JOHNNY (B)
SCOTT, PAUL (W)
JOHNSON, IARRY JOE (W)
BASSETT, THEODORE (W)
LUSK, BOBBY (W)
JUSTUS, BUDDY (W)
MILLS, GREGORY (B)
BCLENDER, BERNARD (W)
COMBS, ROBERT (W) ]
WATERHOUSE, ROBERT (W) ]
MIDDLETON, WITLIAM (W) ]
JOHNSON, TERRELL (W)
QUINCE,, KENNETH (B)
AGAN, JAMES (W)
ROUTLY, DANIEL (W)
MASON, OSCAR (B"
DAUGHERTY, JEEFREY (W)
MICHAEL, JOHN (W) ]
LIGHTBOURNE, IAN (B)
BOTTOSON, LXNROY (B)
MAXWELL, CHESTER (B)
0*CALLAGHAN, JOHN (W)
SPAZIANO, JOSEPH (W)
PORTER, RALEIGH (W)
THOMAS, EDWARD (W)
HARRIS, THEODORE (B)
JONES, RONNIE LEE (B)
JONES, LEO (B)
PRESTON, ROBERT A. (W)
PARKER, NORMAN (B)
WILLIAMS, FREDDIE LEE (B)
KENNEDY, EDWARD DEAN (B)
CARD, JAMES (W)
HERRING, TED (B)
PATTEN, ROBERT (W) ]
SQUIRES, WILLIAM (W)
POPE, THOMAS DEWEY (W)
HARICH, ROY (W)

CLARK, IARRY (B)
WHITE, JERRY (B)
CRAIG, ROBERT (W) ]
DOYLE, DANNY (W)

BURR, CHARLIE (B)
BLANCO, OMAR (H) 1]
LARA, MARIO (H)
JAMES, DAVIDSON (B)
BYRD, MILFORD (W)
GRIFEIN, FRANK (B)
GORHAM, DAVID (B)
BROWN, LARRY (B)

BUSH, JOHN EARL (B)
HENDERSON, THOMAS (W)
CAVE, ALFONSO (B)
PARKER, J.B. (B)
MANN, LARRY (W) ]
MILLS, JOHN (B)
HOFFMAN, BARRY (W)
GROOVER, TOMMY (W)
HARDWICK, KENNETH (W)
DAVIS, ALLEN (W)

FRANCIS, BOBBY (B)
MEDINA, PEDRO (B)
DUEST, LLOYD (W)

FERGUSON, JOHN (B)
PARKER, ROBERT LACEY (W)
STANO, GERALD (W)

113.
114.
115.
116.
117.
118.
1109.
120.
121.
122.
123.
124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.
146.

J

150.
151.
152.
153.
154.
155.
156.
157.
158.
1509.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
*7T1.
172.
173.
174.
175.
176.
177.
178.
179.
180.
131.
182.

*

+

ROSE, MILO A. (W)
EUTZY, WILLIAM (W)
ROSE, JAMES (W)
HOOPER, HAROLD (W)
WRIGHT, JOEL (W)
WOODS, RONALD (B)
GARCIA, ENRIQUE (H).
DOLINSKY, RAYMOND (W)
WAY, PRED (W)
PHILLIPS, HARRY (B)
JACKSON, ANDREA H. (B)
PEEDE, ROBERT (W)
COOPER, RICHARD (W)
GORE, DAVID (W)
LAMBRIX, CARY (W)
SUAREZ, ERNESTO (H)
YELLEY, WILLIAM (W)
BERTOLOTTI, ANTHONY (B)

OATS, SONNY BOY (B)
GLOCK, ROBERT D. (W)
PUIATTI, CARL (W)

JOHNSTON, DAVID E. (W)
DEATON, JASON P. (W)
MUEHLEMAN, JEFPREY A. (W)
HUFF, JAMES (W)

MAREK, JOHN R. (W)
DUFOUR, DONALD (W)
PROVENZANO, THOMAS (W)
RIGHT, CHARLES (W)
ATKINS, PHILLIP (W)
MELENDEZ, JUAN (H)
HAMBLEN, JAMES W. (W)
TORRES-ARBOLEDO, OSCAR (B)
KOKAL, GREGORY (W)
ROGERS, JERRY LAYNE (W)
SCOTT, ABRON (B)
JACKSON, NATHANIEL (B)
TEFFETELLER, ROBERT (W)
RAMIREZ, JOSEPH (H)

# MORGAN, JAMES (W)

*

[ TILLMAN,

NIXON, JOE ELTON (B)
RHODES, RICHARD (W)
TOMPKINS, WAYNE (W)
COCHRANE, GUY (B)
COOK, DAVID (B)
DOUGLAS, HOWARD (W)
BATES, KAYLE (B)
TURNER, WILLIAM (B)
KING, AMOS LEE (B)
SWAFFORD, ROY (W)
BUENOANO, JUDI (W)
JACKSON, CLARENCE (B)
GROSSMAN, MARTIN (W)
KOON, RAYMOND (W)
ROBERTS, RICKEY (B)
OSBORN, JAMES (W)
DIAZ, ANGEL (H)
CORRELL, JERRY (W)
GARY (B) 1]
OWEN, DUANE (W)
ENGLE, GREGORY (W)
HILL, CLARENCE (B)
HARDWICK, JOHN GARY (W)
JENNINGS, BRYAN (W)
SMITH, FRANK L. (B)

[ SCULL, JESUS (H) ]

WILLIAMSON, JOHNNY (W)
BRYAN, ANTHONY (W)
JACKSON, DOUGLAS (B)
REMETA, DANIEL (N)
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27.
23.
29.
30.
31.
32.
33.
34.
35.
36.

37

38.
39.
40.
41.
42.
43.
44,
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
.#[ LEGARE, ANDREW (W) ]

62

63.
64.
65.
66.

[EEEN TR T T RN

i HARDY,
MATHIS, JAMES (B)
HILL,
*# BUTTRUM, JANICE (W)
[ SMITH, WILLIAM (B) ]
WILSON, WILLIE (B)

ALLEN,
MINCEY, TERRY (W)
PUTMAN, WILLIAM (W)
FELKER,
ROBERTS, VICTOR (B)

[PAGE, JERRY (W) ]

CONKLIN,

OO UT-=LOP—

OOUTR OO W OO~ UTR ORI —

NELSON, GARY (B)
+JUSTUS, BUDDY (W)
COLLINS, ROGER (B)
DAVIS, FRED (W)

CASTELL, JAMES (W)

WATERS, EURUS (w)
HORTON, JIMMY (B)
KENNETH (W) ]

FLOYD (B)

WILLIAMS, HAROLD (W)
BURDEN, JIMMY (B)
CONNOR, JOHN WAYNE (W)
STANLEY (B)

ELLIS (W)

BAXTER, NORMAN (W)
DEVIER, DARRELL (W)
INGRAM, NICHOLAS (W)
SPIVEY, RONALD (W)
FINNEY, EDDIE (W)
ROSS, EDDIE LEE (B)
BLANKS, KENNITH (B)

WALKER, RICHARD (B)
« ALDERMAN, JACK (W)

HANCE, WILLIAM HENRY (B)
ROBERT (W)
FORD, JAMES ARTHUR (B)
PARKER, BYRON (W)
CURRY, WALTER (B)
DAVIS, GEORGE (B)
COOK, JAMES (B)
CHILDS, JOHNNY (B)

XJ2M2  (14W; 1H)  TOTAL: 15
GIBSON, THOMAS HENRY (W)
CREECH. THOMAS. (W
MCKINNEY, RANDY (W
PARADIS, " DONALD (W
STUART, "EUGENE (W)

FAIN, CHARLES (W)
FETTERLY, DONALD (SWE
BEAM, ALBERT RAYMOND (W)
ILLINOIS ~ (73B: 38W; 6H)
SZABO, JOHN (W)

GAINES, DWIGHT® (B) ]
FREE, JAMES ((’W
D.ELVECCHIO, GEORGE (W
WILLIAMS, HERNANDO (B
ALLEN, KENNETH éB)

GACY, JOHN WAYN AW)
CABALLERO. JUAN (H)
JONES, ANDRE (B)

RUIZ, "LUIS (H{
EDDMONDS, DURLYN (B) ]
SILAGY, CHARLES (W
KUBAT, 'ROBERT FSW)
STEWART,_ WALTER (B)
DAVIS, GIRVIES (B)
OWENS, ROBIN (B)

11

TOTAL:

67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.

82.
83.
84.
85.
25.
87.
88.
89.
90.

*91.

92.
93.
94.
95.

96.

97.
98.

99.

100.

101.

102.

103.
104.
105.
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BECK, ELI (B)
DAVIS, JOHN MICHAEL (W)
ROGERS, JAMES (W)

CARGILL, DAVID (W)
[ POPE, JOHN DAVID (W) ]
ROMINE, LARRY (W)
FUGITT, JOHN THOMAS (W)

HICKS, ROBERT KARL (W)
HOUSEL, TRACEY LEE (W)
JEFFERSON, LAWRENCE (B)
HARRISON, ADEN (B)
BLANKENSHIP, ROY (W)
GARY, CARLTON (B)

# WILLIAMS, ALEXANDER (B)

[ SKIPPER, GILBERT (W) ]
FORD, MELBERT RAY (W)
HOLIDAY, DALLAS (B)
COHEN, MICHAEL (B)
FRAZIER, LEONARD (W)
CRAWFORD, EDDIE (W)
PATILLO, KEITH (W)

LIPHAM, WILLIAM (W)
WADE, JOHNNY (W)
KINSMAN, RONALD (W)
FOSTER, TIMOTHY (B)

LEE, JESSIE <B)

LONCHAR, LARRY GRANT (W)
NEWLAND, ROBERT (W)
SPENCER, JAMES (B)
PRUITT, MARK ANTHONY (W)
ALLEN, WILLIAM HORTON (W)
MORRISON, ERNEST (W)
LEE, LARRY (W)

POTTS, JACK (W)

MOON, LARRY EUGENE (W)
ISAACS, CARL (W)

- JARRELLS, JONATHEN (W)
DANIEL, LARRY (U)
FERRELL, ERIC (B)
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67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.
88.
39.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.-
102.
103.
104.
105.
106.
107.
108.
1009.
110.
111.
112.
113.

TOTAL:

20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

BANNERMAN,
HOLLAND, WILLIAM (W)
WILLIE (B)

SAMUEL (B)
CLAYTON,

PROCTOR, ROGER
FREDERIC (W)
SNEED, WILLIE (B)
SANTIAGO, SALVADORE (H)
ALFRED (B)
CRAIG (B)
BRIAN (B)
MARTIN (W)
ZOOK, ROBERT P.
-TEDFORD, DONALD (W)

JOSEPH (B)
SAHARRIS (B)
ROGER (B)
CHAMBERS, KARL (W)
JOSEPH (B)
RANDY (W)

LOUIS (H)-
WILLIAM (W)
KENNETH (W)
ZACHARY (B)

PERCY (B)
COX, RUSSELL (B)
FRED (W)

ROLLINS,

WILLIAMS,

BREAKIRON,
GRAHAM, HARRISON (B)

MARK (W)

CHESTER,
WILLIAMS, CRAIG (B)
LARRY (V)
LEROY (B)
GARY (W)
RICHARD (W)
MORRIS (B)
JOSOPH (B)
JOSEPH LOUIS
KELVIN (B)
GARY (W)
GORBY, THOMAS (W)
DARRYL (W)

HIEDNIK,
HACHETT,

Electrocution

DRAYTON,
OWENS, ALVIN (W)

LEROY (B)

[ WELDON, DANA (B)
FLOYD (W)
MIDDLETON, FRANK (B)
RUSSELL (W)
EDWARD LEE (B)
DEMETRIOUS (B)
DONALD ALLEN (B)
EARL (B)
JERRY (W) 1]

[ GATHERS,

MATTHEWS,
[ PLEMMONS,

TRUESDALE, LOUIS (B)
ANDY LAVERNE (3)
RAYMOND (B)
RICHARD (W)

MICHAEL (W)

PATTERSON,
JOHNSON,
TORRENCE,
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CALDWELL, RICKIE TIM (W) 41 GREEN, ANTHONY (B\)N
ATKINS, JOSEPH (W) 4. VICTOR, WILLIAM " (W)
TENNESSEE ~ (223; 48W; IN)  TOTAL, 71 Electrocution

AUSTIN, RICHARD (W) 37.  KING, TERRY (W)
GROSECLOSE, WILLIAM (W) 38. O*GUINN, KENNETH W. (W)
RICKMAN, RONALD (W 39. COOPER, VERNON (W)
STROUTH, DONALD (N 40. BOBO, TONY L. (B)
HOUSTON, RICHARD ' (B) 41. MCCORMICK, MICHAEL (W)
DICKS, JEFFREY (W 42. WRIGHT, CHARLES (B)
SIMON, RICHARD (B 43. COKER, ROCKY (W)
COLEMAN, MICHAEL ANGELO (B) 44. THOMPSON, GREGORY (B)
MELSON, HUGH (W) ] 45.  JOHNSON, DONNIE (W)
JOHNSON, CECIL (B) ] 46. JOHNSON, ERSKINE (B)
COE, GLEN MW)f 47. HINES, ANTHONY (W)
MORRIS, TIMOTHY FSW?_ 48. * OWENS, GAILE (W)

LANEY, THOMAS GERALD (W) 49. PORTERFIELD, SIDNEY (B)
HARRIES, RONALD AW) 50. HOUSE, PAUL GREGORY (W)
CAMPBELL, KENNETH (W) 51. HENLEY, STEVE (W)
WORKMAN, "PHILLIP (W) 52. ADKINS, CARL WAYNE (W)
MATSON, MICHAEL (W) 53. SUTTON, NICHOLAS (W)
CONE, GARY (W) 54. BELL, ROGER MORRIS (B)
CALDWELL, RICHARD (W) 55. BARBER, TERRY (W)
SAMPLE, MICHAEL (B) 56. IRICK, BILLY RAY (W)
mckay, William (B) 57. MILLER, DAVID (W)

KING, THOMAS (B\)N 58. WILCOXSON, BOBBY (W)
BARNES, JAMES 2? 59. WEST, STEVEN (W)
CARUTHERS, WALTER (B) 60. POE, DAVID (W)

DUNCAN, DAVID (B) 61. BATES, WAYNE LEE (W)
HARTMAN, "EDDIE " (W) 62. TAYLOR, DARRYL (W)
TEAGUEf RAYMOND (W\}v 63. ALLEY, SEDLEY (B)
ZAGORSKI, EDMUND " (W) 64. JONES, JAMES LEE (B)
SMITH, RICKY (B 65. TEEL, BOULDIN (W)

GOAD, WILLIAM W. JR. (W) 66. PAYNE, PERVTS (B)
TAYLOR, RICHARD' C. (W) 67. CAUTHERN, RONNIE (W)
SPARKS, WILLY FgB) 68. BOYD, MICHAEL JOE (B)
JOHNSON, WALTER '(W). 69. MCCORD, J.B. (W)
MCNISH, DAVID FSW) 70.  HARRIS, EDWARD (W)
HARBASON, EDWARD' (B) 71.  TERRY, DAVID (W)
CARTER, JAMES DAVID" (W)

TEXAS (102B; 135W: 34H; 2N; 3A)  TOTAL: 276 Lethal Injection
CORLEY, EDWARD (W) 27.  RUSSELL, CLIFTON CHARLES
WOODS, BILLY JOé (W) 28.  MOORE, BOBBY JAMES (B)
EARVIN, HARVEY (B) 29.  KING, LEON RUTHERFORD (B)
GREEN, G.W. (\\/X) 30.  STEWART, DARRYL E. (B)
WHITE, BILLY WAYNE (B) 31.  WILLIAMS, CALVIN J. (B)
BIRD, JERRY JOE éw) 32. BRIDGE, WARREN (W)
RUSSELL. JAMES (B) 33. [ SATTERWHITE, JOHN (B) ]
WILLIAMS, JAMES C. (B) 34. SESSION, JAMES (B)
HAWKINS, SAMUEL B% 35. BANKS, DELMA (B)

COOK, KERRY MAX (W 36.  BARBER, DANNY LEE (W)
SMITH, JACK HARVEY éW) 37. [ DUNN, KENNETH D. (B) ]
DAVIS, WILLIAM PRINCE ](B) 38. MITCHELL, ANDREW L (B)
POWELL, DAVID LEE (W) 39.  WILLIAMS, WILLIE RAY (B)
RILES, RAYMOND (B)] 40. GARDNER, DAVID (W)
CASS, MARK R (W% 41. BRANDLEY, CLARENCE (B)
JOHNSON, CARL (?_‘ 42.  BARNARD, HAROLD (W)
ARANDA, ARTURO é ) 43. JENECKA, ALLEN (W)
PAYNE, EDWARD }\E 44. SOFFAR, MAX (W)
VIGNEAULT, DONALD L. (W) 45. KELLY, CARL E. (B)
VANDERBILT, JIMMY (W) '] 46. NETHERY, STEPHEN (W)
GRIFFIN, JEFFERY FSB) 47. FAULDER, JOSEPH (W)
SELVAGE, JOHN HENRY" (B) 48. TOMPKINS, PHILLIP D. (B)
FIERRO, CESAR (H) 49. MEANES, JAMES R. (B)
DEGARMOJ ROGER ' (W) 50. DUFF-SMITH, MARKHAM (W)
HOGUE, JERRY (W) 51. HOLLOWAY, EMMETT (W)
PENRY, JOHNNY PAUL (W) 52. RICHARDSON, MIGUEL A. (B)

19



GOODMAN, MICHAEL (B)
FEARANCE, JOHN (B)
SANTANA, CARLOS (H)
BONHAM, ANTONIO (B)
GRAHAM, GARY (B)
JERNIGAN, JOSEPH (W)
BEASLEY, RAYMOND (W) ]
DERRICK, MIKEL (W)
HERRERA, LEONEL (H)
WILLIAMS, WALTER KEY (B)
MANN, FLETCHER (W)
CANNON, JOSEPH J (W)
BRIDDLE, JAMES (W)
CARTER, ROBERT ANTHONY (B)
NICHOLS, JOSEPH B. (B)
BELL, WALTER (B)

THOMAS, DANNY DEAN (N)
FRANKLIN, DONALD GENE (B)
CLARK, HERMAN ROBERT (B)
MCKAY, DAVID WAYNE (W)
RECTOR, CHARLES (B)

EAST, WAYNE (B)

GARRETT, JOHNNY F. (W)
PHILLIPS, CLIFFORD X. (B)
ANDREWS, MAURICE (B)
GUERRA, RICARDO (H)
MILLER, DONALD A. (W)
PYLES, JOHNNY (W)
CORDOVA, JOSEPH ANGEL (H)
ANDERSON, LARRY NORMAN (W)
WEST, ROBERT W (W)
ANDERSON, JOHNNY RAY (W)
WILLIAMS, ARTHUR LEE (B)
LAMB, JOHN MICHAEL (W)
REED, JONATHAN (W)

PEREZ, MANUEL J. (H)
DEMOUCHETTE, JAMES (B)
LACKEY, CLARENCE (W)
GRANVIEL, KENNETH (B)
MONTOYA, RAMON (H)
MORELAND, JAMES (W)
LANDRY, RAYMOND (B)
BUXTON, LAWRENCE (B)
SHARP, MICHAEL (W)
SAWYERS, JOHN (W)
CUEVAS, IGNACIO (H)
DELUNA, CARLOS (H)
SKELTON, JOHN (W)
HARRIS, CURTIS PAUL (B)
ELLIS, EDWARD (W)

TURNER, JOSEPH PAUL (W)
PASTER. JAMES (W)
JORDAN, LARENCE (W)
JORDAN, CLARENCE (W)

DREW, ROBERT (W)
GARDNER, BILLY CONN (W)
ROUGEAU, PAUL Q)
WILKERSON, RICHARD (B)
JOHNSON, CURTIS (B)
BURDINE, CALVIN (W)
WYLE, JAMES (B)

SMITH, JAMES E. (B)
GENTL Y,- KENNETH (W)
MCGEE, JEWEL R. (B)
TUCKER, KARLA FAY (W)
BOWER, LESTER L. (W)
LUCAS, HENRY LEE (W)
RANSOM, KENNETH RAY (B)
MACIAS, FREDERICO (H)
TREVINO, JOSE MARIO (H)

20

123.
124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.
137..
138.
139.
140.
141,
142.
143.
144,
145.
146.
147.
148.
149.
150.
151.
152.
153.
154,
155.
156.
157.
' 158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.
173.

175.
176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187.
188.
189.
190.
191.
192.

SPENCE, DAVID WAYNE (W)
CASTILLO, DAVID ALLEN (H)
HARRIS, DANNY RAY (B)
MCCOY, STEPHEN (W)

WHITE, LARRY WAYNE (W)

* PERILLO, PAMELA
MARQUEZ, MARIO (H)

SOSA, PEDRO S. (H)
GARRETT’, DANIEL

+ JACKSON, TOMMY RAY (B)
MAYS, NOBEL (W)

[ DUNNE, THOMAS LENNON (B)
MODDEN, WILLIE MAX (B)
MAYO, RANDY (W)

MOTLEY, JEFFREY

MAY, JUSTIN LEE

KUNKLE, TROY (W)

BEATHARD, JAMES LEE (W)
DEEB, MUNEER M.

STERLING, TERRY NASH (N)
DAVIS, JAMES CARL LEE (B)

SMITH, SAMMIE LOUIS (W)
LITTLE, WILLIAM H. (w%
LIVINGSTON, CHARLES (B)
PURTELL, ROBERT M. (W)
BARRIENTES, ANTONIO (H
WESTLEY, ANTHONY RAY " (B]

#WILLS, BOBBY JOE (B)

DUHAMEL, EMILE PIERRE (W)
COUNTY, CHARLES (B)
LOSADA, DAVIS (H)

CRANK, DENTON ALAN
HAWTHORNE, GENE (W)
ROMERO, JESUS (H)

#CANTU, RUBEN (H
KINNAMON, RAYMOND
GREEN, NORMAN EVANS '(B)
HERNANDEZ, RUDOLFO BAIZA (H
WILLIAMS, TOBY LYNN (B)
DEBLANC, DAVID WAYNE (B)

HAVARD, PATRICK CURTIS™ w )

*BEETS, BETTY LOU
ROBINSON, WILLIAM " (B)
ROSALES, MARIANO (H)
FOSTER, RICHARD D.

[BENNETT, BABY RAY (B) ]
ALLRIDGE, RONALD (B)
KNOX, JAMES ROY
CHAMBERS, RONALD (B)
ROGERS, PATRICK (B)

MATA, RAMON (H)

BLACK, ROBERT
HOLLAND, DAVID LEE
CUMBO, SAM EDWARD (B
MADDEN, ROBERT (w)
HAFDAHL, RANDALL W.
GIBBS, DAVID EARL
CARTER, JOHNNY RAY " (B)

MILLER-EL, THOMAS JOE (B)
HERNANDEZ, ROGELIO (H)
MITCHELL, GERALD LEE (B)
MATSON, JOHN, JR. (B)
EMERY, JEFF
FARRIS, TROY DALE
LINCECUM, KEVIN (B)
UPTON, JACKIE WAYNE (W)
MONTOYA, IRINEO (H)
RIVERA, ANGEL (H)

SORIA, JUAN (H)

BURNS, WILLIAM™ (B)
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BELYEU, CLIFTON (W) 235. WILLIS, ERNEST RAY (W)
DRINKARD, RICHARD (W) 236. NAPIER, CARL (W)
KITCHENS, WILLIAM (W) 237.  JONES, RICHARD (W)
GOSCH, LESLEY LEE (W) 238. RICE, TONY

LAUTL, AUA (A) 239. WASHINGTON, TERRY (B)
BAREFIELD, JOHN KENNEDY (B) 240. NOBLES, JONATHAN (W)
TEAGUE, DELBERT BOYD (W) 241. ROBERSON, BRIAN (B)
WEBB, FREDDIE (B) 242.  BOGGESS, HOLT (W)
BOYLE, BENJAMIN (W) 243.  ROBISON, LARRY (W)
BUTLER, JEROME (B) 244 . RICHARDS, MICHAEL (B)
JOHNSON, DORSIE (B) 245.  BOYD, CHARLES (B)
RILEY, MICHAEL LYNN (B) 246. STOCKER, DAVID (W)
WASHINGTON, WILLIE (B) 247 . BLACKMON, RICKY W)
COCKRUM, JOHN W 248. ELLASON, THOMAS (W)
BALDREE, ERNIE (W) 249. FRONCKIEWICZ, MARE (W)
SATTIEWHITE, VERNON (B) 250. TURNER, JESSEL W)
RAMIREZ, CARLOS (H) 251. WILKENS, JAMES JAY (W)
PIERCE, ANTHONY LEROY (B) 252. JOHNSON, EDDIE (B)
MORENO, JOSE (H) 253. BRIMAGE, RICHARD (W)
TENNARD, ROBERT (B) 254 . KEMP, EMANUEL (B)
ELLIOTT, JOHN (H) 255. DELK, MONTY ALLEN (W)
MUNIZ, PEDRO CRUZ (H) 256. HARRIS, KENNETH (B)
LONG, DAVID MARTIN (W) 257. JOINER, ORIEN

THOMAS, KENNETH WAYNE (B) 258. MCBRIDE, MICHAEL
ESEQUEL, BANDA (H) 259. VUONG, HAI HAI ()
GUNTHER, JAMES LEE (W) 260. EARHART, JAMES
HAMMOND, KARL (B) 261. HUGHES, BILLY GEORGE (W;
LEWIS, DAVID LEE (W) 262. DE LA CRUZ, JOSE (H)
MOONEY, NELSON W. (W) 263. COLE, TED CALVIN (W)
RICHARDSON, JAMES (B) 264.  AMOS, BERNARD (B)
JACOBS, JESSE DEWAYNE (W) 265. JUAREZ ROSALES, HARIANZ
MCGOWEN, ROGER WAYNE (B) 266. RABBANI, SYED (A)
NORRIS, MICHAEL (B) 267. VALDEZ, ALBERTO (H)
ALLRIDGE, JAMES (B) 268. JOHNSON, GARY (W)
FIRST, KENNETH (W) 269.  LANE, HAROLD

CLARK, DAVID M. (W) 270.  GOSS, CORNELIUS (B)
LEWIS, ANDRE (B) 271. NELSON, MARLIN

JACOBS, BRUCE (W) 272. BEAVERS, RICHARD LEE (tf,
WHITE, EXCELL (W) 273.  BEHRINGER, EARL (W)
MCFADDEN, JERRY (W) 274 . RICHARDSON, DAMON (B)
DRAUGHON, MARTIN (W) 275.  LOCKHART, MICHAEL (W)
GOODWIN, ALVIN (W) 276.  COOK, ANTHONY (W)
UTAH (3B; 3W) TOTAL: 6 Firing Squad or Lethal Injection
ANDREWS, WILLIAM (B)

TILLMAN, ELROY (B)

LAFFERTY, RON (W)

GARDNER, RONNIE LEE (W)

CARTER, DOUGLAS (B)

HOLLAND, JAMES (W)

VIRGINIA (21B; 17wW) TOTAL: 38 Electrocution

WAYE, ALTON (B) 17. WATKINS, JOHNNY (Fi
STAMPER, CHARLES (B) 18. POYNER, SYVASKY (B
GIARRATANO, JOSEPH (W) 19. BOGGS, RICHARD (W) ]
JUSTUS, BUDDY (W) 20. WISE, JOE (B)

BASSETT, HERBERT (B) 21. BEAVER, GREGORY $\N%
FITZGERALD, EDWARD (W) 22. GRAY, COLEMAN WAYNE (B)
COLEMAN, ROGER (W) 23. PRUETT, DAVID MARK (W)
PETERSON, DERRICK (B) 24 PAYNE, JOSEPH

BUNCH, TIMOTHY (W) 25. CORRELL, WALTER
STOCKTON, DENNIS (W) ] 26. TOWNES, RICKARD (B
CLOZZA, ALBERT (W) 217. POPE, CARLTON (B)
TUGGLE, LEM (W) 28. BARNES, HERMAN (B
WASHINGTON, EIARL JR. (B) 29.  O'DELL, JOSEPH

JONES, WILLIE LEROY (B) 30. WILLIAMS, TERRY (B)
EVANS, WILBURT (B) 31. DELONG, WAYNE

EDMONDS, DANA (B) 32. TURNER, WILLIE LLOYD (3;
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33.
34.
35.

~Noobh wN

WN B

~AOWOWNPE

FISHER,
STOUT,
HOKE,

DAVID LEE (W)
LARRY ALAN (B)
RONALD LEE (W)

(1B; 5W; 1A)

CAMPBELL, CHARLES (W)
MAK, KWAN (A)
JEFFRIES, PATRICK (W)
HARRIS, BENJAMIN (B)
RUPE, MITCHELL (W)
RICE, DAVID LEWIS (W)
LORD, BRIAN KEITH (W)

3w

HOPKINSON, MARK (W)
0OSBORN, KEVIN (W) ]
ENGBERG, ROY (W)

TOTAL:

FEDERAL ~URI?PICT.IgNS
DOCK, TODD (W) ]
CURTIS, RONNIE ALLEN (B)
MURPHY, JAMES (B)

GRAY, RONALD (B)

(U.S.

TOTAL;

Lethal

(B)
Q)
(H)
Q)
Q)
G

AZ:
MD:

NJ:

OK:
TX:

VA:
UusS:

22

Military)

36. MACKALL, TONY (B)
37. BENNETT, RONALD (B)
38. WATKINS, RONALD (B)

7 Lethal Injection or Hanging

Injection

TOTAL: 4
Injection

(3B; 1W)
Lethal

Black

.White

Hispanic

Asian

Native American
Unknown at this
Female

Juvenile at time of offense
Sentenced to death in the state
where listed, but incarcerated
under death sentence or under
term sentence in another state

issue

Errata from August 1, 1988 issue:
#79, JESUS JIMENEZ is a juvenile;
#13, GREGORY JONES bracketed
erroneously;
MARKO BEY should have appeared
on list with brackets (sentence
for this offense is non-juvenile);
#4, BILLY STOUT and #15, ROGER
HAYES, bracketed erroneously;
#157, RUBEN CANTU 1is a juvenile;
#34, LARRY STOUT 1is black;
TODD DOCK should have appeared
on list with brackets;



Maskg State Legislature

Chai Jan Faiks
arrman Post Office Box V
(907)465-4523 Juneau, Alaska 99811

Senate Judiciary Committee

January 30, 1989

MEMORANDUM

T0: All Senators

FROM: Senator Jan Faiks, Chairman
Senate Judiciary Committee

SUBJECT: Judiciary Committee Hearing on Capital Punishment

At its meeting on Tuesday, January 31, the Senate Judiciary
Committee will take testimony via teleconference on Senate
Bill 17, from two of the nation®"s leading authorities on
capital punishment.

At 2:00, Dr. Stephan Layson, an economist at the University of
North Carolina, will offer testimony on the deterrent effect
of capital punishment. Dr. Layson is well known for a
statistical study he published in 1985, which offered evidence
that every execution deters, on average, 18 murders that would
have occurred without 1it.

At 2:30, Professor Ernest van den Haag, the John M. Olin
Professor of Jurisprudence and Public Policy at Fordham
University, will offer testimony on the philosophical
arguments for and against capital punishment. Professor van
den Haag 1is one of the nation®"s most prominent criminologists,
and he has written extensively on the death penalty in both
the professional and popular press.

The meeting will be in the Butrovich Room. All senators are
welcome to attend.

Members

Mike Szymanski, Vice-Chairman e Rick Halford e Drue Pearce e Pat Rodey

Out of Session
3111 ¢ Street, Anchorage, Alaska 99503 « (907)561-7610
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COMMENTARIES™

THE ULTIMATE PUNISHMENT: A DEFENSE'

Ernest run den Hang"*

Infaniaverage year aboutlzo',ooo homicides occur in the United
States. '-Fewer than 300 convicted murderers are sentenced to' death.
But'because no more than thirty murderers have ,been executed in?
any:recent year, most convicts sentenced to death are likely to die otm
old age.1 Nonetheless, the death penalty looms large in
it raises .important moral qu IS independent.' of the number ofA*AJAm'ItyloiE capft"'Hfcnse

executions.2 WUl ORIy O f sl
' AiVThel-iieath penalty is_our I-arshest punishment.3 Jt.is irfevacable h > «LAA
,«4-J Hr’. P Y |STinr nitnirqimlpmrlanr r»}vr~knr\\rkori[if \%nzﬁ«gr*

noups.-tl™

These singular characteristics contribute to the perennial, impassi@reed M ~W pershn 7to,*13pWeGcS ly
controversy about capital punishment.
; i
-I\I/T._D_is.tribu_ti_on ':)\)/»;hu "m ' ‘4
Consideration of the justice, morality,
punishment is often conflated with objections
natory'or capricious distribution amor
capital punishment is immoral In e,
could make it moral. If capital punis
would make it immoral. Improper distribuli
ity of what is distributed, be it punishments
natory or capricious distribution thus c

* The -authors of these Commentaries have not s
Continental y format is not meant to he a dbai
perspertives on current iitet of public importance

John M. Qiin Professor of Jurisprudence and _ _ M, "d M X
1Pcrah row as a glUlngerlr.ane.'ll residence is ctucl, because_convicts _rc denied
iir?enltles of prison life. Thus, unless death row residents are integrated into the prison ---
tion,

it
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More recently, Jacques Hamm, has exPressed this view, .
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overwhelming majority of built abolitionists and of convicts under r's-tit semen
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death penalty. Further,, maldistribution inheres 110 more in capital

punishment than in any other punishment.
ADEFENSE ?%»88£'  Maldistribution between the guilty and the innocent is, by tlofuu-
TOASA- f'tion, unjust:m"™But the injustice does not lie in the nature of the «/Wh
-punishment. Because of the finality of the death penalty, the most
.grievous maldistribution occurs when it is imposed upon the innocent.
s O',cur in the United f*Pp'However, the frequentallegations of discrimination and capriciousness
ac-sentenced to death™ tte;.refer to maldistribution among the guilty and not to the. punishment
have bevn executed in’ of die innocent.5
eatli ere likely to die of- T  Maldistribution of any punishment among; those who deserve it is '
f . <focf IS B ‘irrelevant Units justice or morality. Even if poor or black convicts
iC;:i of feii; dumber -offra§A|y.:':gU!Uy of capital offenses,suffer capital punishment, and other convicts
equally guilty, of the:same- crimes do not, a more-equal distribution, vy WD<; f
ment.3 It.is irrevocable  *"“odiqwcvur desirable,;.would merely.be more equal. It would not be
d of temporalily imprjs .. Tjr * more just to the convicts.under sentence of,-death.’
to cause physical pain; V. > Punishments are imposed on persons,-not on racial or economic m
I to adults':?": groups. Guilt is-.personal.’..The. only relevant.question is: docs the
impassioned person to he-executed deserve the punishment? Whether ornot
«"Bia™vjvlio deserved the same punishment, whatever, llreir economic or raciall
Na fe Tgrouo. have, avoided execution is irrelevant. ' If they have, the guilt
AMKhTv Tof the executed convicts would not be diminished, nor would their = -
AMBlpuriishuienV be-lesV'descived." To put the issue starkly, if the death/
or usefulness, of capitalB |;§tj|8. M P ei,a,t* were- imposed on %uilty blacks, but hot on guilty whites','
:to its alleged discrirui;.p oj" Vif-it were imposed by a lottery among the guilty, this irrationally
quilty.- .Wrongly so.".Tfy-- S""fvdiscriniinatory or capricious distribution would neither make the pen-
unjust, nor cause anyone to be unjustly punished, despite,

'billion among the guiltvj® HANUh *iue | “ov bestoned thers. 6
is moral, no distribution*? uh.*1ue impunity bestowed on others. . -
mEquality, in short, seems morally less important than justice. And %,

I cannot affect the qual-$1$§§|j§% sUce is independent of distributional inequalities.. The ideal of equal -1$#$.)
N BfeMusUce demands that just; e be equally distributed, not that it be

ot just ig-"""replaced hy;, equality. Justice requires that ail'many of the guilty
Mrjpossible be.punished, regardless of whether others have avoided punWAMW -
A ishment. To.let these others escape the deserved punishment does not e*0;" '

justice to them, or to society. But it is not unjust to those who :-/ ,

-m University. JJE&Tcem,Id not escape, h S ok
urc denied the normal These m, -al considgrations are not meant to deny that irrational @%,—'

rc integrated mlo Ili; prison popu-t""s e —_

. .Id lea:1us 10 accelerate

, Mylucti<i:« to integration. o

v.logmts reasons. . , Visee infra pp. 1664-65. , ‘ .
wi Detaria, Nave thought Ihat I CARV » A Justice Douglas, concurring in Ftfmanv Georpia, 40s U.S 23R (t972), wrote that “a law v'1/
ror; k Dkm.c Peye 6]=70 <176a) = . feaches that [dlscrlmmatorya fesult in Fractlce has no more sanctity than a law which

$H t!l]r/m, In |-n'or 0 lerms provides tlie same.1 |d. at”Jss (Douglas, J., concurring). Indeed, a law legislating-
1Lt fi However, the result “in terms" would he inconsistent with ihe “equal protection of the laws" provided by

IS dt.c.n .-eiiieine prefer fourteenth amendment, as would the discriminatory rcsull reached in practice. Hut that
could he changed by changing the ditfribution.il’ practice. Thus, Justice Dou?las not-

! tUfishtnenl. ee K von M (13'S.@j) cLAISIIKMBIUIRG, a discriminatory result does not make the death pe.nalt){ unconstitutional, unless
' pen;1LIv Ineluctably must produce that result to an unconstitutional degree.
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tutional requirements. But | am satisfied that the Supreme Court has
in fact provided for adherence to the constitutional requirement of

1664 [Vol. 99:166:
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"mmm BR6DIte precautions, nearl
or chiistructiori®osl

equality as much as is possible. Some inequality is indeed unavoidable fras&fel We do not give up these acti’

as a practical matter in any system.7 But, ultra posse nemo obligator’
(Nobody is bound beyond ability.)8

Recent data reveal little direct racial discrimination in the sen:$
tencing -of -those arrested and convicted of murder.9 The abrogation

. of the-death, penalty for rape has eliminated a major source of racial".

JE*>

*P< >,

sixde S-Kay -

discrimination." Concededly, some discrimination based on the race'off
murder victims may exist; yet, this discrimination, affects criminal.:
victimizers in an unexpected way. Murderers of whites are thought-
more likely to.be executed than murderers of blacks. Black victims!?
then,'aref.less*fully vindicated than white ones. However, becauseM
mostVhiack murderers kill blacks, black murderers are; spared the.|
deathjpenaliy more often than are white murderers. They fare .belter”
than mosh'yvhite murderers.10 The motivation behind unequal distri*f
bution of the death penalty may well have been

blacks; S thg,e result has favored them.

In
Radelet
between
Among mzeui as v as isuici:.
and Julius Rosenberg. Although.their data may be questionable,
not doubt that, over a long enough period, miscarringes of justice
occur even in capital cases.

*.The ideal of equality, unlike the ideal of retributive justice (whic _
separately in each instance), is chv.il} unattainable unless &'l guilty persons ai
and thereafter tried, convicted and sen'enced by she sane court, :l the

Justiicc.ii the besl we can do; it is !l better ih.u the injustice, equal or unequal, which

if, for_liie sake of equality, we dcll.vnuely allow some who could be Punlshed 10 escape
«Equality, even without justice., may remain a strong psychological, and .therefore

S wom

-material, outweigh the ainim
It who think the death penalty j
£ the moral benefi*and the ns*

...... JI. i m. ee

A>_-1®espite riiuch recerf

M | demonstration that The
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Iru tn.'i*. LiC frd Court limV"'.. Despite precautions, nearly all human activities, such as yll
ii* cofsfHutiotwi! requiremento lighting, or construction, cost the lives of some innocent bystanders';:
iIK'noi."ilv i? indued una Wc do not give up these activities, because the advantages, moral'er®-s?
- . : . . .
d of murder.9 The abrogatipj think the death penalty unjust even when it does not miscarry, $ fif”
.inated a major source of raci < Lcarriages can ihﬂardly be decisive. i ,m
riMtination based on tha race o o .-ft mykyfr/

discrimination affects ciitnr sp:

lurdc.rc*rs nf whites me _ . Deterrence Sl Th e
rci s of blacks. Black victim* Despite much recent work, there has been no conclusive-statisticiOi'.'y:d
Shill w =101 lowever, becauial demonstration'l’ -t the death penalty is a better deterrent’

‘tick irmvderevs are spaied*® fV t:D alternative punishments.13 However, deterrence is less than decis
te'murderers. They fared y &l&S for either, side. Most abolitionists- acknowledge tliat thev would-ci

itivation behind unequal'dfs . thiuei to.favor abolition even1 sN
ok . to discrimi: mi,remurders,than alternatives could deter.4 Abolitionists-appear®”
cm.  Maldistribution js:the value the life of a convicted murderer or, at least, his non-executibn®.fd”
dyti  reasons. - AM Plr,.ni°fc highly than they value the lives of the innocent victimsfw 32 ) A" -* n:
AR ighthe spared by deterrmt%é)rospecuve murderers. "y-
« m  Derirmye © not slipgethér degisive for me eitlir T waild favges-  i-
of.Juskice . ‘Mretention of the death penalty as retribution even if it were'EKoiV eVKAV -
.0 Adam Bedau and Mig Ajwtliat the threat'of execution could not deter prospective murderers ndd Ear
‘executed in the Umited Stal already deterredb by the tp atfof mpr|sonmentf15 Sénlthl belicve- Aef/’\‘/f/\J,- V\éVE
re innocenf ot cagltal cr|mes4’\F«® >4 A UentR ponaldy, begauce: o7 fts Fmallfy ls mere feared than impnsop@"arar |

and Vanzett as Svell 'as’k Etnelp? sfen- Jnent, and d’eters some erospectlve murderers not deterred by-
kita may be questmnableV‘"er I" ;!

d, miscarriages of iustice'w|*pl "k 2An cxcesdve number of trucking accidents or of miscarriages ofhustlce could offset the 1QV- -
- .benefits gamed by trucking o: Ihe practice of doing justice. \We are. however, far fronythjsg”S.

S x T /1l IRy Forasample of conAic'ing views oir “ re subject see Blddtls&CoIe 10, ny0|lson Mt oy
mie justice (ivhich can b appro’xiraj) ttnrk ef Thorsten Sclliii and haar Ehrlick” vri the Ddeircp! E Cﬁlta Titni nlf S "7 y
nless‘all gu||ty Persons arc apprebe” !‘Vﬁlk‘ k. j’ 170 %973) Cowers & Pierce efranet or r\/te atjon:
sanw crrt. at the same lime.— mxeoutions?, i(i Chime & Df.lino 453 (tcAc) Bowers it Plerce ﬂfe IIIu3|0n 0 Deterrence

"jslice, cfuil or unequal, vhictt ocfil 1t CA giese CE Ill Capital THQISHQ enl ng aIFt]I h Fea arg‘_

: who cov.bl be punished'to cscapy. terrence ftical uat 1o o& eport of ine Panel an ar on

s/cnomcfp i tierefore |ve ffects”, 6 J, Lkgai. Stud, 433 1977@ Ehriich, TneDeterrent Effect ofCaoqu| LyJ r
fll of “Clipricc* Uit Punl me A Question of Life ?rﬁl Death, 65 gw Rev. 397, 413-16 (l(ﬁfe %nr;hoh
nI|kcI mat the Constitution’ fifth; . Gibbons, Onthe Measurement o eDeterrentE Capital Punishment and e Theory ofl_
death_penalty only tinier imntuw’ Deterrence, 6 J. Legal Stud. 33 (1077). .
Thr. Tnlvitauiiitv ok CAV|u0|V u For niost abolitionists, the discriminasion argument, See supra plp 1663-64, is similarly”,'i f \/'mum
nondccisive. they v.-ould favor abolition ever if there couhl be 10 racia discrimination.

jL'Sil'-E, IIULLETIV NO. NC gS 15 If executions were shown to_increase :he murder rate ir, the 0 un, | would favori1 s

ijecuurntrs Dias, Nat'i Hé\/ ﬁf aboliiion. Sparing the innocent victims who —r.ulfl be spared, & the nonexecution~e ’

"f murderers would be more important to IT.€ than the execution, wever just, nf murderers,

out .ilthougli tliere is a lively discussion of he subject. 10 sor,fis evidence c:Ims to su %eét[
jack It. It beers Nt black-L «e hvpo'hesis that executions %roducec big c nmrdcrlltc Q. Ph||| ,Rm Ihe Deterrent
Efenuaj &pnaf 8asts (is* daftry of Capital Punishment; Vet Evidence o- Controversy, 1 Sue. 159 1:980)

larttuing that murder rules drop immediately after execut|ons 0 crlmlnaJ -),
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threat of imprisonment. Sparing the lives of even a few prospective the murdererion. death r
victims by deterring their murderers is more important than preserving . however, unlike the mure
the lives of convicted murderers because of the possibility, or even . fering indicted:" Further, t
the probability, that executing them would not deter others. Whereas to restrain private vengcar
the lives of the victims who might be saved are valuable, that of the its place. Punishment —
murderer has only negative value, because of his crime. Surely the tended to revenge
criminal law is meant to protect the lives of potential victims in. V1o be measurer
preference to those of actual murderers. y kocial orderevin
Murder rates arc determined by many factors; neither the severity ] "emipenal coniine;
nor the probability of the threatened sanction is always decisive.7: | a'his victim: ndpisia’
However, for the long run, | share the view of Sir James Fitzjames? "suffering'or
Stephen: “Some men, probably, abstain from murder because they > *7 offset the * *
fear that if they committed murder they would be hanged. Hundreds m Anot ea:
of thousands abstaiiyfrom it because they regard it with horror. One - Ko, -2 murde @f
. great reason, whr. they regard itwith horror, is that murderers, aref |Yet althoug
"mhanged.”16 Penal sanctions are useful in the long run for tire formation'; argued that ;
of the internal restraints so necessary to control crime. The severity,; VTLplc<:iantness;?
aﬁdff_inall_ity off the éieath penalty is appropriate to the seriousness andf” o either are
the Tinality of murder.17 . murder apd Xecutiop’:
e Bfear e T ar
[V. Incidental Issues: Cost, Relative Suffering, 4%$"
. Brutalization
Manv nondecisive issues are associated with capital
Some believe tluit the monetary cost of appealing a capital sentence«g$é&
We cannot know whether . 1, ihucibnljaVeivi! li-€ a
- — . =" yW-- 7 cKet'vr lie pi.r|,08","be"Me(ribuUve
H: G, KA CA s lag-Hnug.; jhis - > SN abolltlS"» «eb
ancs Hizjams Fu"lbcng _ * tiVivise iixcciiiionA? S’ ansiwe
' iVitin v. United, Stales. it? t penalties h- r*porronalc . -i, <hmM notfsm- -e;
tin” xc'I'>smSof ihr crime — a common therae ofthe criminal I,.a” Mur.It, theretore. der.-oic; G I u, i 5| .t our sensiility .has cha...
more titan life iu.pi c-fimient. if. as | believe, il is a nv-e  -ons crime thru other erinwi j—r =T Mo jaiize executions, wedg'
punished by ife imprisonment. In modern [imes, our sensibility requires tlut the range Oty o 11t hes and the like. Finally. ter
pumshtlents Lenarrower than Ilc tange of crimes — but not 5o arrow 0s o exclude the Kan i

B\D <y \z._'&k- L=¥i"r.ishnent, father t

penalt X .
%I Eajibm, t:*io:iiUu/ri.v/ [iViw - ft Vo ITA L ktv. ¢, £)), J Y "*"tﬁéer%ug'r%?s.vgﬂ#ﬂ,aﬂ?g%‘f‘*

(Hno:*<i; the hIPh <! . fappe eio;; ecapital  enesi. of: inerdcrere
o an example  tin- view, -c A Uamvs, idtri.sir;,  >C Btk UtiM.@f-K sk cu, i0 .DUVI6W7 W S oulrc?
lqc* On the limjtations |hcgaly ior ..ed be tl.. LXUtIOISI e Stimuli. . a. 'QC A b. 1. Iflag(purl —
jor, ' te Death Zediry: . ;. Jxq van Jor. N 3R et VTt e TO)(FIT). (el
App&-2r aiisf.cd even if delerr.
e mi .

m
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_ ,)»u:.r:ccuve;N";r’sp,' ¢ i:nir*lorer on death row suffers more than his victim suffered;
N % tn..n PEICHINY . 7 however, unlike the murderer, the victim deserved none of the.suf-;

ar I IL"issioiia.y, or evetr 'P f; ifering inflict . Further, th- limitations of the lex talionis were' meant

isonea
merely to offset the.
is it meant only; to*

ull be hanged. Kundreds"*"w'~ / leccaria-1is that, by killings
ey reti”l wtwith horror. u murderer, we encourage, endorse, or I-gitimize unlawful killingViy,\

ho..-or is that murderers Yet, although all punishments arc meantto be unpleasant, it is , 0
u- lor-..mfor fl,-Jormi 1 tioAMWP%rqlied that they legitimize the unlawful imposition of id ntitaldny” P

to control* crime. eeThe severj*M AieasmittHSsshsTtnprisonn'tnt is not thought to-.legitimize kidnappulg;--'
Mi" i— toe senousncss jt» A A A A peijthcr-are fines'thdifght to legitimize robbery.- The difference betv/eercyvA-biAe
’ ylpA-nuiider and execution,; or between kidnapping and iinprisonment/*A-Ai,;AV;m
‘-that the first is unlawful and undeserved, the second a lawful

o _ e A AR . . Widl o
v ,.SVVE\k.Sufferlng,: .t N vdese»rvcd pylﬂmegwcr an unIavv:f_uIi ai..ﬂjtgg_phlylsialnmm|Iar|t|es ..

TON

\/\N\/"\/*»j Vv ui.vv.l vit.bvnv.iiwv 17 It _miux.viik ilkc.tniiLi j uavmvttbiviiy £«

Retribution is an independent moral justification.23. AIAA" .,

,,,,,,,, J

o de_ath.suffefs moo re,"for them.
s) suffering is undue.acco™dig" BKag ™.

19 We canildt .

== - -

m -UThus restitution (a civil- liability) cannot satisfy the punitive purpose of per.al sanctionsﬁ—' .
M _ g whether the purpose be retributiveor deterrent. Y,

IR Bfi , aSeesupranotes. ",
(attributing Inis pas-.fgvmd\lr:é"‘aﬁés.t., 1 Some gbolitionists challenge: if the death penalty is just and serves as a dctei-ent, why,

" - . Pot televise executions? The answer is simp!.-. The death even of a murderer, howevier well-
1. p.T.alti=S lie proportionate, ! qiifi-csorved, should not serve s ﬂublic entertainment It so served in earlier centuries. Butriii¢™1

W, Murder, therefore, d.cmepd-gj g'lnis respect our sensibility has changed for the better, Lbelieve, Further, television unavoidably AA
. K Al " i ) ) ) Ullal
._E_rhlons crime tt?]art‘ t(it_her,.crym?tl *'e would_trivialize-executions, "wedged in, as they would be, between game shows, situation
ininty requires that tiic ranje. scomedies and the like. FmaIIK, because televised executions would focus on the ?h%smallas_pects
-1 narrow as to exclude the sy °f the punishment, rather than the nature of the crime and die suffering of the victim;'a

_ A" televised execution would present the murderer as the victim of the st ate. “Far from commu-

oo Rev.ourr, U, m-'<{icating the moral significance of Ihe execution, television would shift the focus to the pitiable

fr-tr of the nnoda-rcr. We no Ion(?er place in caves those sentenced to imprisonment to expose
theni to publir view. Why should we so engse those sentenced to execution?

Ttnsi cN -iilt
'Y me- " .7 Jb-ftsf- 1 See van den Haag, Punishment as a Device far Controlling the Crime Pule. 33 HUTGeks
% KRR "B Rkv. ;06,719 (198:) (explaining \vhy the desire for retribution, although independent, wauld
TjV wve to be satisfied even if deterrence were the only purpose of punishment |

AV
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though penalties can be unwise, repulsive, or i_nappropriate, and those"'o?'(** f wfl
punished can be pitiable, in a sense the infliction of legal punishment had the death penalty, :

on a guilty person cannot be unjust. By committing the crime, the':ralfcrEurope, where it is current
criminal volunteered to assume the risk of receiving a legal punish-abuse by totalitarian regime:
rnent that he could have avoided by not committing the crime. The X V By “degrading,” Justice

There remain, however, two moral objections. The pcnaltv may’ Mhougnt that execufish, h<-
be regarded as always excessive as retribution and always niérdBY7AM "convicFs dignity. (Do"mol
d®grading. To regard the death penalty as always™cessive, one must>5 ‘5 *more Ml execulpfivqy m
believe thatyno crime — no matter how heinous — could possibly 1Aaulonomyrr ;-
justify capital'punishment. Such a belief can be neither corroborated”;
nor refuted;sif'us' arisarticle of faith. .

Alternativaly; or concurrently, one may believe that everybody, tKel*
murderer .no, less than the victim, has an imprescriptible (natural?)#
right to life."; The law therefore should not deprive anyone of life. [yM . -
share Jeremy Bentham’s view tliat any such “natural and imprescripj 7 living; th?”‘*ﬁ“?? e’ ha.
tible rights”.are “nonsense upon stilts."2 5 - - -$$. ..:ciHnnnity.o"the;jmng.

Justice Brennan has insisted that the dealh penalty is “uncivilized,”: , , .
“inhuman,” inconsistent with “human dignity” and with “the sanctity Remain among ‘the eliving.
of life,”26 that it “treats members
as objects to be toyed with and
degrading lo human dignity”28 and
denial of the executed person’s humanity,
say why he thinks execution “uncivilized.”

24 An vxpliot threat o punitive action is ncco

ment: nulla Poena sine lege (no punishment without

i_lxukd, the threat must in"turn hive a rational

ife” (Joes not qualify; nor

altogether disproportionate

timuis the threatened pu

range of justified threats,

actions and thus voluntec _ S

did no; volunteer to risk inc.thing. The question whether any self-indicted injury— ;

legal punishment — ever can he unjust to a person who knowingly risked ii is'a m-ilirv

requires more analysis than is po-siole here. _ « -

j The Works or Jeremy Bentham ics (- Bowi ng ed. 19:d). ‘However, | would hr

more P0|_Ite about'prescriptiblc “nttur.*! lights, which Benlham described as "simple nomenss. <e
. (It tines not matter whether natural rlghts are called “mo-al" or "human”rights as they .. ...~

currentlg arc by most writers,) W/’f&%‘%‘f o

The Death Pen.m.ts in Ami--upa :w-C.i (H. Bedau ed.. jd ed A,
v tlecrfia, 408 U.S. eyS. (. re, itoje) (Biennan, J., concurring). _ 'tM
scniin"ld' at 07"-73; see €l.S Gregg v. Georgia, <8 U.-S. 153, 1J0 (4% 1 mun-in, IRPYRT
}y tbrman v. Georgia, e.cS U.S. sss, 11 (197:) (Brennan, 1, concurring).
Qd. at -90; o fkwte mm
* -y. ? *1 v
R
A L
e.”StgMa&ia”Ltx W@ >Fhree
1 R tyfydfl



o legal puncft

I committing Hie crirac*S”8§
it lie voluntarily risked suffer-

to him than any oth-r.even

assume the risk. Thus|ftff$

Alty criminal.2a /[, yP
objections. The penalty Injy*,
ributjon and always rnorl(1*.,

an-"imprescriptible (natii
not deprive ahyone of life’
uch “natural and irnpres'Cnpy

death penalty is "uncivilized;
ugnity- and with “the sjmefcftr.
human race as riunhmnany,

e led,”77 that it is “uniquely”I""¥£ tiain’appears to, thiat the"degradation is inflicted
its very nature,vtinvolve®J*"®,".. reverses the direction of causality. '
w0 Justice Brennan does™t M Av AV " Execution of those who have committed

1-Vrp.cAuk...
1600 P

. although it has been discarded in Westcrfjs&i
tty unfashionable probably because of it" 7|
regimes. h JH
By “degrading,” Justice Brennan seems to mean that executiode
12/7degrades the execute™ convicts. Yet philosophers, such as Immanuel” ry
&r,Kant and G.F.VV. Hegel, have insisted that, when deserved, execi?
dtion,Tfar from degrading the executed convict, affirms his humanitj
by affirming his rationality and his responsibility for his actions. Thej
V:lthought that execution, when deserved,, is required for the sake of fd
Mtoiivict’s.dignity. (Does not-life imprisonment violate human dignii

&/death degrades, w
Thuttah a'deliberate, social; imposition.. The murricferdlea'rns threat;

A hls Mpunishment that his fellow men have found him unworth&o
Miving; that because he has murdered, he is being'expelled from'fK
Ncommunity of the living. .This degradation is self-inflicted. By mtf
b dering, the murderer has so dehumanized himself that he canni
p/remain; among the living,-The social recognition of his sclf-degrad

>r;.tiori: is the punitive esserice®of execution. To believe) as Justice*J&;
by the exe

heinous murders m

Hitherto rno'st.ciyilizatfo'**AApy deter only one mmurder per year. It it does, it seems quite warrant©

0 “hi_jei_idtfeation of any legal pufiisfc
lﬂ)r«xwtmg] law). To Ty s_uffmfc?&lg$
"Ulaate purpose. ““Your moriejyof”

. hw; nor, finally, does a threat ill

A any srli-intlicted injurysuch-
fx- knowingly risked it is a matter

ewring td, 1070) However,- fiwoillt
oil.uai ii-~cil cd as “Simple nonser]
4 “mo-tI" or “human" TighU as?

od’ued. jded. igS;) (quoting, Fuoti
mn."arir;)
“S 151.

~gnaan. J

-V i

It is also the only fitting retribution for murder I can think of. 7

«" Sec 1Sarzun, Supra note 3, Passim



P rofessor Stephen K. Layson, an
ecooomist si the University of
North Csrolins st Gn 0,

tuts published ia the Southern Eco-

nomic Journal (July 1985) e statistics!
study of the effects of executions on
tbe murder rate. He concluded that
every execution of a murderer deters,

00 the average, 18 murders that would

. have occurred without it

Layton also inquired into the effects
of the arest and conviction of mur-
derers on tbe murder rate. Hia correla-
tions indicate that a | per cent in-
cease in the dearance (arrest) rate for
murder would Sad to 250 fewer mur-
ders per yeij. Currently the dearance
rate is 75 per cent. Furthek a 1 per
cent increase N murder CoOVictioos
would deter about 105 murders. Cur-
rently 38 per cent of all murders re-
sult in a corvictioa; 0.1 per cent of
mnrden result in an execution.

Attempts to correlate murder to pun-

ishment- rates have been made for a

loog time. Most bad flagrant defects.

Some correlated murder rates to the

presence or absence of caprtal-ptnmb-

ment statutes—not to executions, which
aloee matter. Others failed properly to
isolate murder rates from variables oth-
er than punishment, even when these
variables were known to influence mur-
der rates. For instance, changes in the
proportion of meles in the pop-
ulation do influence murder rates re-
gardess of executions, since most mur-
ders are committed by young meles.
The first major statistical analysis that
roperly handed all variables was pub-
ished by Isaac Ehriich in the Ameri-

can Economic Renew (June 1975).

Eferlicb found that from 1933 to 1969

“an additional execution per year . . .

may have resuited oa the average in

seven or eight fewer murders.”

Ehriich’s study went against the cher-

Mr. ran den Hoag is John hi. Oiin Pro-
fessor of Jurisprudence and Public _Pohcjr al

Fordhem U’]lrrrsttym New York

44 Natwnal Review / March 14, 19

tshed beliefs of roost social scientists
(after all, il confirmed what common
se telb 05). A whole cottage indus-
try aose to refute him. In tamn he
refuted the refnters. The verdict is in-
conclusive. As is often the case in sta-
tistical matters, if a different, pcnod is
analyzed, or some technical

tions are changed, a different result is
produced. Thus the testimony of Pro-
fessor Thoraten Sellin, given in 1953—
long before Ehriich wrote—to the Roy-
al Commitsion on Capital Punishment
in Great Britain, still stands. Asked
whether be could “conclude . . . that
capital punishment has no deterrent
effect” Sellin. an ardent but honest
opponent of capital, punishment, re-
plied, “No, there is 0o such conclu-
sion.” Despite considerable advances in
methods of analysts | think that, as
yet, it has not been proved conclu-
sively that capital punishment deters
more than life imprisonment, or that it
docs not. However, the preponderance
of evidence now does tend to show
that capital punishment deters more
than alternative punishments. Professor
Layson™ paper will add to that pre-
ponderance. But attempts win be
mede to refute it, and, in all likeli-
hood. the verdict will still be that the
statistics are not conclusive.

You're way up there, but you're ror
way. Way up there.""

What are we "o deduce? Obviously
people fear death more than life im-
prisonmeut. Only death is final. Where
there is life there b hope. Actual mur-
derers feel that way: 999 per cent
prefer life imprisonment to death. So
will prospective murderers. What b
feared most deters most. Possibly, sta-
tisics do not show this clearly, be-
cause there arc so few executions com-
pared to the number of murders. It b
even possible that the uncertain pros-

of execution deters so few not
already deterred by the prospect of life
imprisonment that there b no statbti-
cal tace. Yet, if by executing con
victed murderers there is any chance,
even a mere possibility, of deterring
future murderers, | think we should
execute them. The life even of a few
victims who may be spared seems in-
finitely precious to me. The life of the
convicted murderer has but negative
value. Hb crime hea forfeited it.

0  moHBEMTS of capital punishment
usually admit that their opposi-
tion hes tittle to do with statis-

tical data. When asked whether they

would favor the death penalty if it
were shown conclusively that each ex-
ecution deters, say, one hundred mur-
ders, such opponents as Ramsey Clark
(former U.S. attorney general) or Hec-
ry Schwamchild (ACLU) resoundingly
say no. But neither likes the inference
that must be drawn: that be b more
interested in keeping murderers alive
than in sparing their victim*, that be
values (be life of a convicted murderer
more than the life of innocent victims.

Those who do not share tbb bizarre

valuation will favor capital punishment.

For beyond deterrence, or possible
deterrence, there b justice. The thought
that tbe man who cruelly and deliber-
ately slaughtered your child for fun or
profit b entiled peacefully to live out
fch days at taxpayers' expense, playing

(Continues os page 61)



7 Clemem, a/k/a Mak Twain, who wes
., abo known as though in a
more, familial and private *sense  of

of banality" oo the next. But all are
worthy of your dosest attention- for
despite ba extreme (ind sell-conscious)

Uut endearing term. The endearment s ecccmnaues of uste and thought,

wes especially pronounced, in this
\case, becase it came from Twain's
iS\year-old daughter Susy. She wes
an unusually bnghi and sensitive child
aad %wm tbe natural offspring
of the beloved "Livy" and oar first
truly indigenous storyteller of world
raak. This is simply an astonishing
bonk, in several ways at ooce, and
ooe that must become a necessary
reference for all Mark'Twain enthusi
ﬁ scholars. It gives Susy's biogra-

Cl her father for (oe first time
ia its-.entirety, usefully set in large:
Erint’type in order to distinguish it
om*the rest of the text, and infro-
daeed by Mark Twain along with
predictably amusing and copious com:
ments. Then there is editor Charles
Nekta’s introduction, with its revela-
tions of Susy as someone rather more

ex than an adoring daughter in
thrall to the Cather-genius. More than
inythieg rise, however. Papa IS an
intenesdey_ hl:ir)r;an documelnté which ap-

in reat celebrato

g?ar 1985: the g:]L50th janniversrz);\/ryye({;‘]E
Mark Twain's birth (1835); ‘the 75th
of his death (1910); (and tw” cente-
nary of both tbe American publication

»0f Huckleberry Finn (1885) aad Stay-

Clemens's charming biography :of her
father. She died at age 24* of epijud
meningitis. THOVAS r. mcdowneu.

The Glenn Gould Reader, edited by
Thn Page (Knopf, 476 ppt. 520)

%  LAWNGot/LD," B. H. Haggin coce

W grumbled, "prefers talking non+
sense on anything anywhere to playing
tbe piano marvelously in the concert
.hall." For the benefit of those who
appreciated Gould's particular brand
of noasessc more than Mr. Haggin
did, Tim Page hes put together a
lengthy collection of essays, speeches,
and interviews called The Glenn Gould
Reader. Gould's prose wes as uneven
as his piano playing; some of these
pieces (particularly "The Prospects of
Recording™) are slantingly provocative,
some embarrassingly sophomoric, ooe
or two just plain dull. Virtually all
are more or less perverse: Gould calls
Richard Strauss "the greatest musical
figure who hes lived in this crotnry”
on ooe page and dismisses the Mozart
G Minor Symphony & "a half-hour

Glend .Gould }*» the most gifted plan-
ist of ba generation, his  best
writings on music were as thought-
provoking. closely argued, and compel-
ing & his best perform*.yes Avoid
the dragged-out spoofs aad parodies;
savor the liner notes, which are to
recorded classical music as Paul Des-
mond's triple sec jacket were
io >azz. A wonderful, irritating book.

Ttaav teachosjt

VAN DEN HAAG
(Continued from pege 44)

tennis or baseball or enjoying the pris-

is a og Jibrary, p. hard to stomach. Where-

fore abow (7] per cent of Americans
favor the penalty, for the sake
of justice, apd to save innocent lives. 1
think they are right.

On occasion | have been presented
with a hetical. Suppose, | have
been asked, that each execution were
shown to raise rather than reduce the'
murder rate. Of course this n quite
unlikely (wherefore there » no venous
evidence): The more severe aad certain
the punishment, the less often the crime

.occurs, all other things being equal.

wThe higher the price of anything, the
less is bought. But, if one :
arguendo, the hypothetical, the answer
00 whether ooe prefers justice
—which ‘demands the execution of the
murderer—or saving the lives that, by
this hypothesis, could be saved by not
executing him. | love justice, but 1love
innocent lives more. | would prefer
to sae them 7
Fortunately wr do not Uce this di-
lemma. On th  oJtrary. Capital pun-
ishment not only satisfies justice but is
aso more likely to save innocent lives
than life imprisonment 0

mROOKS
(Continued from pege 36)

US. has heen able to concentrate its
foreign policy on faraway places like
the Middle East and Asia precisely
because of the lack of any ticrear dose
to home. Disorder in Latin America
ies down oar forces and makes o
less able to fulfill commitments in B.r
rope and elsewhere. Meanwhile, every
effort to stabilize Latin America draws
a flood of auti-Americaa vitriol from

the American Left, our European ak-
lies, and (pe Latin Americans them
sves. The Soviets want nothing con-
structive >our o Latin America. They
can view tbe disintegration of Latin
America from a distance, hoping the
US. will pet sucked into the ness
while keeping their own hands dean.

In a limited sense, (hove who say
our Latin America problem is not pri-
marily port of the East-West contlict
are coect. But neither is the unrest:
there an indigenous product of poverty
and exploitation. Bven in Nicaragua,
there wes no widespread anti-American
sentiment before the nse of (he Saudi-
mstex. Rather, unrest in Latin Ameri-
ca is brought on by a small vanguard
of university-educated, upper-middle’-
dass terrorists who have been elevated
to guerrill? stgn,lls by the strategyapfard
support of Fidel Castro. Deraograpfci-
caﬁy, these groups are identical to
ltaly's Red Brigades or the German
Baader-Meinhof Gang. Thbe leader of
Senden Lumtnoso iS ao old philoso-

professor who went off into the
hills to form a pseudo-Maoist, pseudo-
(nca personality cult. Arturo Cruz cap-
tured the character of the Sandratw
us when be asked densivdy, "Do you
think a single ooe of them—the nine
comandantes—eould get a job and
eam a living?’

In 1981, then Secretary of State Al-
exander Haig argued for going after
what be called “the source” of Central
America’s trouble by applying direct
pressure on Cuba. Since Haig's depar-
ture, nobody ia the Administration or
in Congress hes echoed that view. Our
hesitancy sters from the myth that the
Cabans are Soviet puppets, and thus
that pressure on the Cabans is the
sare as pressure 00 Moscow. The Cu-
bens are not Soviet puppets but Soviet
dlies. They are dependent allies to be
sue, but Moscow neither demands
absolute Cuban obedience nor abso-
lutely supports Cuban adventures. We
must adopt a defensive posture vis-i-vis
the Soviets because we don't have the
power to defang them. Bat there is no
reason to be similarly intimidated by
Fdel Castro. We should not be satis-
fied with confronting Grnro over his
conquests in Grenada and N»oar?ieua:
we should take aim at the factory s
Latin rcofuuoo. Our Latin America
policy would be more realm*: if we
were ts pretend that except as a
source of and gus."the Soviet
Uaion doesn't exist. 0
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Homicide and Deterrence: A Reexamination of the
United States Time-Series Evidence*

STEPHEN K. LAYSON
University of North Carolina at Greensboro
Greenshoro, North Carolina

[. Introduction

Since the publication of Isaac Ehrlich’s controversial articles [6;9] on murder and capital
punishment, there has heen extensive criticism of his findings. Using regression analysis
with U.S. timc-series data, Ehriich found that increases in the relative frequency of arrest,
the relative frequency of conviction given arrest and the relative frequency of execution
given conviction, reduce the number of homicides per capita and that the magnitudes of
these effects arc consistent with sharp predictions — the “elasticity conditions" — derived
from the hypothesis that potential murderers act as if they were maximizing expected
utility.1

Among the criticisms of Ehrlich’s timc-series work on homicide, the most important
arc: (I) The FBI data used by Ehriich to measure homicides and the probabilities of
punishment is highly suspect, especially during the 1930s [3]. (2) Ehrlich’s results are sensi-
tive to the inclusion of additional explanatory variables and the choice of functional form
[3; 19; 26]. (3) Ehrlich regressions arc unstable over the 1960s [26]. (4) The negative
correlations between the homicide rate and the probabilities of punishment found by
Ehriich may be explained by the effect of the homicide rate on the probabilities of punish-
ment not vice versa [17],

Ehriich has responded to these criticisms in some detail [7; 8; 9; Il]; perhaps his
stronges. rebuttal is his cross-sectional study of homicide [9] which replicated the deter-
rence findings reported in his 1975 time-series article. Recently, however, Ehrlich’ cross-
sectional results have also come under fire. McManus [25] and Learner [22; 23] have
argued that Ehrlich’s cross-sectional finding ihat capital punishment is a deterrent to
homicide is sensitive to one's prior beliefs concerning the variables to be included in the
homicide regression.

The purpose of this paper is not to debate the merits of Ehrlich’s research but to move
the debate forward by presenting new updated time-series estimates of the U.S. homicide
function. Within the context of the new estimates presented in this paper, the criticisms of

*The author thanks Gary Becker. Isaac Ehriich. Terry Seaks and George Sligler lor helpful suggestions. N
L Let £f.4 = the elasticity of homicide with respect lo the probability of arrest. Er(- = the elasticity of
homicicle with respect to ihe conditional probability of convictionand = the elasticity of homicide with respect to
the conditional probability of execution. For a group of expected utility maximiring individuals it can be shown Ihal
— > ~Erc > “£>f See Ehriich [s, 401).
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Ehrlich’s results arc considered. In seclion 11 of the paper Hoenack and Weiler’s [17]
results arc critically examined. In the third section of the paper several improvements are
made in the estimation of the U.S. homicide function: the time-series sample is updated to
1977, numerous alternative sets of explanatory variables are considered and most impor-
tantly, the homicide rate is measured using Vital Statistics data rather than FBI data. The
results in this section confirm Ehrlich's findings. The /-statistics of the estimated coef-
ficients on the probabilities of punishment arc, in general, highly significant and much
larger than the /-statistics reported by Ehriich. Also, the magnitudes of the coefficients
on the probabilities of punishment arc consistent with the “elasticity conditions" derived
by Ehriich.

In section four the stability and proper functional form of the homicide function are
analyzed. The homicide function is shown lo be reasonably stable over time. The choice of
the proper functional form is carefully analyzed using the Box-Cox analysis; the hypoth-
esis that the homicide function is log-linear cannot he rejected whereas the hypotheses that
the homicide function has a semi-logarithmic or a linear functional form arc decisively
rejected. Also, the optimal functional form resulting from the Box-Cox analysis is highly
consistent with the deterrence theory.

H. Hoenack and Weiler’s Results Reconsidered

The crucial idea underlying Hoenack and Wecilcr’s [16: 17] (hereafter H&W) argument
that Ehrlich’s results arc spurious is that an increase (decrease) in homicides increases
(decreases) the work-loads of the police and.courts causing the arrest, conviction, and
execution rates lo decline (rise), at least in the short run. If the increase (decrease) in
homicides is found to be permanent, the amount of resources devoted to enforcing the law
against homicide may be increased (decreased), but this occurs only after a lime lag.
According to this theory, even if potential murderers arc unaware of. or unaffected by,
changes in the relative frequencies of punishment, one would still expect to observe negative
short run correlations between the homicide rate and the relative frequencies of punishment.

After specifying a complete structural model of homicide depicting the response of the
law enforcement system to changes in homicides and the response of homicides to changes
in deterrence variables, H&W estimate 4 different homicide functions using 2S1.S. In their
first two regressions which contain the same variables used by Ehriich. H&W report results
that are similar to Ehrlich’s. However, after including another age distribution variable not
used by Ehriich, or after replacing Ehrlich's single age distribution variable with two dif-
ferent age distribution variables, H&W get dramatically different results.

In the latter two regressions, the coefficients on the relative frequencies of conviction
and execution are both positive. Using tests of ovcridentifying restrictions and FBI data on
the age distribution of arrests, H&W argue that their homicide regressions containing two
age distribution variables arc superior to Ehrlich's homicide regression containing only one
age distribution variable. H&W conclude their paper by arguing that Enrlich's findings
supporting the deterrence theory are spurious and reflect the response of the relative fre-
quencies of punishment to changes in the homicide rate, not the response of the homicide
rate to changes in the relative frequencies of punishment. H&W's criticism of Ehrlich’s
results is too ambitious. At best, they have shown that their 25LS estimates of the para-
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Table I. Defim.ion of Variables in the Regression Analysts

Ing* = é\latltural loga/ithim of non-negligrt homicides per 1000 civilian population based on FBI
ata.

Ing = Natural logarithim of non-negligenl homicides per 1000 civilian population based on Visal
Statistics data.

In PA" = Natural logarithim of probability of arrest.

InPC = Natural logarithim of conditional probability of conviction given arrest.

InPE = Natural logarithim of conditional probability of execution given conviction.

In LFP = Natural logarithim of proportion of the population in the labor force.

InU = Natural logarithim of percent of labor force unemployed.

In'Y = Natural logarithim of Friedman’ estimate of real permanent income per capita.

In A'IF = Natural logarithim of the proportion of the population which is nonwhite.

In REL = Natural logarithim of the proportion of the population which belongs 11 a religion.

In HwWF — Natural logarithim of the proportion of families (hat have both husband and wife present.
1T = Time trend: 1933 = I. 1934 = 2........ 1977 = 45,

In Al424 =Natural logarithim of the proportion of the population within the 14-24 age group.

In A2124 =Natural logarithim of the proportion of the population within the 21-24 age group.

In A%529 =Natural logarithim of the proportion of the population within the 25-29 age group.

In A2129  =Natural logarithim of the proportion of the population within the 21-29 age group.

Note: Except for ihe variable g. the data used in this paper is identical to the data used by Hoenack and_ Weiler
for 1933-199. For a Ilstlng of the instrumental variables used in the 2SLS regressions, see Hdenack and Weiler (17,
V). A detailed listing of the data sources and data used in this paper is available from the author on request.

meters of the homicide function arc sensitive to the inclusion of additional explanatory
variables.

In Table Il, H&W* 2SLS estimates of the U.S. homicide function are replicated1in
equations (1) and (2). Tahle I defines the variables used in the regression analysis. There is
a serious flaw in H&W's estimates replicated in equations (1)and (2). They fail to correct
for statistically significant first-order autocorrelation. Possibly they were misled by the
reasonable looking Durbin-Watson statistics. The Durbin-Watson statistic, however, is
not valid for 2SLS estimation.

Equations (3) and (4) report the 2SLS estimates with a correction for first-order auto-
correlation.3The estimates of the first-order autocorrelation, p, in equa‘ions (3) and (4),
572 and 535, respectively, are large and statistically significant. Contrary to H&W's esti-
mates in equations (1) and (2), the coefficients on the probabilities of convict!;. t and cxccu-

.2 See Hoenack and Weiler (17, 334), table 2, equations 10and 11 The author wishes to thank Hoenack and
Weiler for providing me with their data. _ _ _ _
3 Beachand MacKinnons (1) method which retains the lint observation has been used to correct for auto-
correlation in the residuals. The instrumental variables include the @ged value of the dependent variable and the
lagged values of the explanatory variables except for the time trend (12 14).
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Table 1. H&W'i Results Reconsiclered

Equation @
Dependent Variable 0¥
In PA -.186
(281
In PC 0046
(39)
In PE 00016
()
In U -.0024
(78)
In ¥ -.0048
(13)
In LFP 046
(57)
TT 00042
(24
In Al424 10
(159
In A2124
In A2529 039
(L74)
C 108
(208)
P
DW 175
Period 1935-69
Note:

¢

q*
-213
2.70)

010
(72

el
(%)

-.0030
(82)

-,023
(0)

068
(62)

00093
(44)

016
(L07)

0%
)

130
(201)

175

1935-69

&)
’
- 075
(2.20)

-.0079
(133

-.00098
(63

-.0027
(1)

0159
(64)

-.053
(89)

8
.27)

A5
(181)

572
(346)

170

*935-69

@

q*
-.097
(2%)

-.0030
(45)

-.0019
(115)

-.0028
(127)

-.0036
(14)

-036
(5D)

-.000047
(05)

@
(1.50)

Koul
(113)
6%

(241)

5%
(308)

180
1935-69

©
q*
-074
(260)

-.0080
(1%)

-.001L
(94

-0026
(136)

016
(67)

-.055
(%)

-00045
(4)

0%
(269)

020
23)

438
(209)

568
(342)

1
1935-69

©)
q*
-.079
(269)

-.0057
(103)

-.0016
(131)

-.0027
(130)

Korl
(08)

-053
(80)

-.00016
(18)

2
(149)
(0
(%)
516
(240)

679
(453

1711
1935-69

Equations {I>(ZQ are estimated with 2SLS. Equations (1) and (2) replicate II&W's (L7. 334) results,

Equations
arc estimate

yan

assyming PA. PC and PC ate exogenous variables a%
autocorrelation. The absolute value of r-slalistics arc given in parentheses.

(4) arc rstimalcd witha correction for first order autocorelation. Equations (IJ' and 56)
ain with a correction for first order

lion in equations (3) and (4) arc negative. Also, the ranking of the coefficients on \nPA,
InPCand InPE in equations (3) and (4) is consistent with the “elasticity conditions."

The correct estimation of H&W % specification of the homicide function yields results
consistent with the deterrence theory. The coefficients on the conviction and execution
variables, however, remain insignificant in the correctly estimated regressions reported in
equations (3)and (4). The weakness of H&W's argument will be demonstrated more con-
vincingly in section Il where the O Li regression estimates with lagged relative frequencies
of punishment arc reported. While hoth H&W and Ehriich have used 2SLS estimation
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TaWe I11. Results of Hausman's Test
Coefficients (Absolute Value of /-statistics in parentheses)

Regression Specification In PA In PC In PE

Al&24and A2S29 006 -.0022 -.0016
(09) (16) (67)

A2124and A2529 027 012 -.0024
(35) (80) (106)

based on different theoretical models.4the econometric justification for 2SLS estimation of
the U.S. homicide function is weak.51t is possible to test whether the homicide function
estimated with OLS methods is misspccified. Using a test developed by Hausman [15],
which tests for correlation between the error term in an equation and the possibly endo-
genous variables, one cannot reject the hypothesis that the probabilities of punishment are
exogenous variables. This result is of some importance because in cases where the explan-
atory variables arc orthongonal to the error term, the use of 2SLS estimation yields
inefficient estimates, whereas ordinary least squares methods yield efficient estimates.
The test is performed by estimating the regression

g* = X, p, *XjP2+x,a * u. @)

where g is the T X 1 vector of observations on homicides per capita, x, isthe T X 3
matrix of observations on the relative frequencies of punishment. x 2isa T X 7 matrix of
exogenous variables in the homicide function and X, isa TX 3 matrix of instruments for
the relative frequencies, of punishment. {,. [, and a are coefficient vectors and u is a
vector of error terms subject to first-order autocorrelation. The matrix of instruments, X|,
is found by regressing each of the relative frequencies of punishment on a set of instru-
mental variables which include the dependent variable lagged one year and the right-hand-
side variables in the homicide function lagged one year as well as all the predetermined
variables in H&W's [17,329] model. A test of Ho:a=01sa test for correlation between the
error terms and the probabilities of punishment. If Ho:a = Qs rejected, this indicates that
the OLS regression is rr.isspecificd and that the homicide function should be estimated with
2SLS. Estimation of equation (7) for the two specifications of the homicide function with
different age distribution variables yields the estimates of a reported below in Table Il.
The coefficients on the instruments for the probabilities of punishment in Table 1l
are, with only one exception, less than their standard errors. The F-valuc for the test of the
hypothesis Ho:a=ci is .67, well below the critical value of F for this test.4 Clearly one
cannot reject the hypothesis that the probabilities of punishment arc exogenous. Because
there is no evidence that the probabilities of punishment arc endogenous and because

4, Ehrlich’s decision to estimate the homicide function with 2SLS was bued on an optimal law enforcement
model. Ehriich hypothesized that exogenous increases in the homicide rate would lead to increases in the probabilities
of arrest, conviction, and execution. H4 Ws disequilibrium model of law enforcement predicts exogenous increases in
the homicide rate will cause the probabilities of arrest, conviction and execution to fall,

5 Theauthor (20; 24]dig use 2SLi to estimate the Canadian homicide function. Unlike (he U.S., Canada hu a
uniform crime code and law enforcement authority. Because of this difference it is more plausible to believe that law
enforcement behavior is endogenous in Canada. The use of 2SLS estimation for the Canadian homicide function was
supported by the uie of Hausman's test. _

6. The SYocritical value of F for 3 and 22 degrees of freecom is 3%.
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2SLS is less efficient than OLS when the explanatory variables are exogenous, the remain-
ing regressions are estimated with OLS methods. Equations (5)and (6) in Table Il report
the results of estimating the homicide function assuming that PA, PC and PE are exo-
genous variables. As expected, the coefficients on the deterrence variables in (5) and (6)
have smaller standard errors than the coefficients on the deterrence variables in equations
(3) and (4) but the difference is not dramatic. The coefficients on the probabilities of con-
viction and execution in equations (5) and (6)are still less than twice their standard errors.

I1l. Updating the Homicide Regression and the Choice of Explanatory Variables

In this section the homicide function is estimated using the Vital Statistics data to measure
homicides per capita. Bowers and Pierce [3, 187-89] argue persuasively thal the FBI
measure of homicides during the 1930s is suspect. In the 1930s when the FBI reporting
system was just beginning the number of reporting agencies was relatively small. As Bowers
and Pierce note, the FBI measure of homicides during the 1930s is 15% below the Vital
Statistics measure of homicides. However, after 1939 the two scries are in much closer
agreement.

Despite Bowers and Picrcc’s criticism of Ehriich for using the FBI measure of homi-
cides, they do not present alternative regression estimates utilizing the Vital Statistics
measure of homicides. Had Bowers and Pierce shown that the probabilities of punishment
have insignificant coefficients in the regression with the Vital Statistics measure of homi-
cides. their claim that Ehrlich’ results are an illusion would have been strengthened
considerably. H&W [17, 339] are aware of Bowers and Pierce’ criticism of the FBI
measure of homicides yet they too report only estimates of the homicide function using the
FBI measure of homicides. Had Bowers and Pierce or H&W estimated the homicide
function with the Vital Statistics measure of homicide they would have found that the
resulting regression estimates support the deterrence theory more strongly than the regres-
sion estimates wilh the FBI measure of homicides.l

Measuring the Execution Risk

Before the homicide regression can be updated, some provision must be made for measuring
the subjective probability of execution from 1968-76 when the relative frequency of execu-
tion was zero. Despite the fact that there were no executions in the U.S. from 1968-76, it is
doubtful that potential murderers believed there was no possibility of being executed in
these years. Another problem with assuming the subjective probability of execution is zero
is that it makes the use of the log-linear functional form impossible because the logarithim

of zero is undefined.
One solution to this problem is to use an alternative functional form that does not

N For example recMimaling equation (2). Table Il with the Vital Statistic! measure of homicides yields the
following:
Variable InHA InEC InPE
Coefficient -.136 -029 -0058

[estatistic 1.8 266 -1.64



74 Stephen K. Layson

measure the probability of execution in logarithms.1This approach will be discussed later
in section IV. Ehriich [6,409] dealt with the problem of zero relative frequencies of execu-
tion in the last two years of his sample, 1968 and 1969, by assuming for measurement
purposes that lexecution occurred in each of the years 1968 and 1969. In this section two
methods of measuring the probability of execution are used. First Ehrlich’s approach is
followed by arbitrarily assuming | execution per year from 198 to 1976. Secondly, a
Bayesian approach is used which allows potential criminals to annually revise their subjec-
tive probabilities in light of new information. The latter method is explained below.

Assume that potential murderers’uncertainty about the relative frequency of execution
in 1968 can be described by a beta prior density function

/NCo)la.P) = [r(a+ Pye(r0)-",(1-/»e(/0)>-"1/[r@r(P)]- ®
where 0<Pe< 1, 10= 1968 and T is the gamma function defined by

T(a) = f.u"“e Vu a>0. ©
The expected value of the relative frequency of execution in 1968 is
E[/V(f0)] = a/(atp). (10)

Given ¢(r0)independent convictions in 1968, e(t0)of which result in execution!!, the pos-
terior distribution of Pe(t0) is also a beta distribution with a density function9
f(Pe(t0+\)\a+e(t0),a + p + r(f0) ~ e(l0)). The expected vlaue of Pe in 1969 is given by

E[Pe(t0 + 1)]=[« + «(fo)]/[a + P + <'('0)-<’('0)]- (m

The annual revision of the beta distribution in light of new sample information gives the
expected value of Pe(t) in year t0 +j of

E[Pe(to + »] = [a+ £g(fO+ NN)/[a+ P+ 32(T0+ »~ <>+ )], (€%
wherej = I,... 8. Because e(r) = 0 from 1968 to 1976 equation (17) simplifies to
E[Pe(to+]))] = a/[a+p+ %ﬂoc(t0+ ) (13)

The values of a and p are chosen in the following manner. After the class action suits
filed by Anthony Amsterdam [17,331] in 1965 there were only 3executions in the U.S. in
1966 and 1967. From 1968 to 1976 there were no executions. The estimated sum of homi-
cide convictions in 1966 and 1967 is 9436.10Based on the sample information in 1966 and
1967, it is assumed that a = 3and a + p = 9436, yielding an expected value of Pc in 1968
in percentage points of .032. The implied values of the subjective probabilities of execution
for 1969-76 are .0207, .0156, .0124, .0099, .0083, .0071, .0061, and .0052."

8. Ehriich (9) argues on bolh theoretical and empirical grounds thal the probabilities of punishment should be
measured in logarithims.

9. See DeCroot ?4.40. 60) _ _

10. The number of convictions in 1966and 1967 are calculated using the formula PA, «PC, «Q, where Q, is the
number of homicides and tIS&SUbSCfIgI referring to the year. o _

11 The value of /’Efrom 193367 and 1977 is measured b?/ the number of executions divided by the estimated
Purpbe;r 0{0 homicide convictions lagged one year. The estimates ot homicide convictions jre calculated as explained in
ootnote
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The Updated Regressions

The log-linear functional form is used in this section rather than the semilogarithmic form
used by H&W. Ehriich [9] found the cross-sectional evidence to be consistent with the log-
linear functional form. Statistical justification for the log-linear functional form is presented
in the next section. In the equations in Table IV, a single age distribution variable A2129,
the proportion of the population between 21 and 29 years of age, is used rather than two
separate age distribution variables.22 Finally, three new explanatory variables are added to
the regressions in Table IV. AW, the proportion of the population that is nonwhite, REL,
the proportion of the population that belongs to a religion and HwF, the proportion of
families with both husband and wife present.

Equations (14) and (15) in Table IV present the updated estimates of H&W s homicide
regression treating the probabilities of punishment as exogenous variables. In equation
(14) the probability of execution is measured using the Bayesian approach discussed
previously. In equation (15) the probability of execution is measured by assuming Lexecu-
tion per year in the years when there were no executions, 1968-1976. The alternative
measures of the probability of execution used in equations (14) and (15) yield similar
estimates of the elasticity of homicide with respect to the conditional probability of
execution, respectively, -.076 and —.068. These estimates are comparable to the estimates
reported by Ehriich [6, 410].

The probability of arrest, the conditional probability of conviction and the conditional
probability of execution all have negative and statistically significant coefficients in equa-
tions (14) and (15). Furthermore, the magnitudes of the coefficients on the probabilities of
punishment are consistent with the “elasticity conditions." The coefficients on the proba-
bility of arrest in equations (14) and (15) arc larger at the 5% significance level than the
coefficients on the conditional probability of conviction which are in turn larger at the 5%
significance level than the coefficients on the conditional probability of execution.

As expected, the age distribution variable A2129 has positive and statistically signifi-
cant coefficients in equations (14) and (15). The unemployment rate and the labor force
participation rate arc included in the regressions as measures of the opportunity costs of
committing homicide. The unemployment rate is expected to have a positive effect on the
homicide rate and the labor force participation rate is expected to have a negative effect.
Although the coefficient on the unemployment and labor force participation rates have the
expected signs in equations (14) and (15). none of these coefficients arc significant. The
coefficient on permanent income has a positive but insignificant coefficient in equations
(14) and (15) and the coefficients on the time trend arc negative and insignificant. Finally,
neither equation exhibits much autocorrelation in the residuals.

In the next four equations in Table IV potential murderers'subjective probabilities of
punishment arc measured b1 averaging the current values of PA, PCand PE with the two
previous years'values. Thus PA3 = (PA+PA-t+/¥4 2)/?, PCJ = (PC+PC.t+PC.}j)/3
and PE3 = (PE+PE-, +PE.:)13arc used rather than the current values of PA, PC, and
PE. This averaging process produces a smoother, less erratic scries for these variables
which probably corresponds more closely to potential murderers'subjective probabilities
than the current relative frequencies.

12 The use of asingle age distribution variable insteao of two separate age distribution variables makes little
difference in the regressions results.
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Trbk IV. Updated OLS Eitimamof the U.S. Homicide Function

Equation (14) (15 (16) 17) (18) (19
Dependent
Variable Inq Inq In q Inq In g Inq
In PA -2.24 -231 In PAN  -157 -134 -121 -137
(591) (547) (457) (481 (3%) (4.00)
Inpc -315 -307  |In PC\ -436 -544 -547 -548
@479 @412 (118) (116) (979 (1045)
In PE -076 lIn PRI -103 -098 -.102 -103
(521 (120) (130) (132 (1351)
In PE. -.068
(3%9)
T -013 - 0il -023 -005 -013 -(8)8
(135) (102 (333 (132 (LSI (206)
In A2139 462 533 392 20 159 103
@) (33 (44 (289 (1) (209
In v 010 015 -025 -027
(3 (40) (151)  (186)
In LFP -103 -842 -2.33 -218 -204 -195
(150 (103 (r48)  (@81) (7% (63
Iny 244 2% 27 244 42 340
(87) (80) (1% (28 (G2 29
In AW 1.0 333
(191) (:50)
In REL -1.11 -117 -129
@4 @24 @9
In HW F 378
(67)
c 733 1.74 6.2 22 1D 160
(484 (4% (708 (150) (67) (80)
p 004 153 =212 -403 -.360 -.364
(04) (87) (160 (49 @B @)
R: 973 %57 9% 998 Q97 997
Period 19%6-77 193677 19677 19677 19%6-77 193677

Note: Absolute value of /-statistics in parentheses.

Another advantage of averaging the current values of pA. pc. and Pe with their
lagged values is that it further justifies treating the probabilities of punishment as exo-
genous variables. Changes in the current homicide rate may affect current and future
relative frequencies of punishment in the manner suggested by H&W, but the current
homicide rate should have no effect on past values of PA. PCand PE.

As mentioned earlier, some new variables have been added to the regressions in Tahle
IV. Because a disproportionate number of homicide victims and persons arrested for
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homicide are nonwhile, AW is expected to have a positive effect on the homicide rate.
Ehriich [5; 9] found in his cross-sectional studies that the proportion of state population
that is nonwhite is positively associated with homicide and other felony crime rates. The
religion variable. REL is included in the regressions as a measure of the quality of the
environment, moral inhibitions of committing homicide, or possibly as a measure of fears
of other worldly punishment for committing homicide.

In equations (16)(19) in Table 1V, the coefficients on PA3, PC3 and PE3 are all
negative and highly significant. Comparing equations (14) and (15) with equations (16)-
(19). the averaging process reduces the magnitude of the coefficients on the arrest variable
but increases the magnitude of the coefficients on the conviction and execution variables.
In the latter 4 equations in Table IV. the coefficients on the conviction and execution
variables have much larger /-statistics than in equations (14) or (15). The /-statistics on
PC3 inequations (16)H 19) range from -9.78 to — 11.8; the /-statistics on PE3 in equations
(16-(19) range from -12 to -13.5. The much larger /-statistics on the conviction and
execution variables in the last 4 regressions in Table IV arc consistent with the belief that
averaging the relative frequencies of punishment over a number of years produces a better
measure of criminals’ subjective probabilities of punishment than the use of the current
relative frequencies of punishment.

Averaging the relative frequencies of punishment has some important effects on the
other estimated coefficients too. In contrast to the positive coefficients on the unemployment
rate, U, in equations (14) and (15), the coefficients on the unemployment rate arc negative
in equations (16) and (17). In equation (18) and subsequent equations the unemployment
rate is dropped from the regression. The coefficients on the labor force participation, LFP,
in equations (16)-( 19) arc negative, as expected.' and highly significant. The /-statistics on
the permanent income variable. Y, arc also much larger in equations (16)-(19) than in
equations (14) and (15).

The coefficient on InA'H'in equation (16) is positive as expected "it not quite signi-
ficant at the 5% level. The coefficient on InREL in equation (17). —1.11, is an estimate of
elasticity of homicide with respect to the proportion of the population that belongs to an
organized religion. According to this estimate a 10% increase in REL would reduce the
homicide rate by approximately 1% The coefficient on the religion variable in equation
(17) is significant at the 1% level.

Equation (18) shows the results of including both the nonwhite and religion variables
in the regression. The religion variable remains significant at the 5% level but the /-statistics
on the nonwhite variable drops sharply. The age distribution variable also becomes insig-
nificant in equation (18). The coefficients on the nonwhite and age distribution variables in
Table IV illustrate what Learner (22; 23; 24] and other econometricians have been cmpha
sizing recently, that the significance and even the sign of regression coefficients often
depend on the set of explanatory variables chosen by the researcher.

Fragility ofthe Regression Results

To examine the fragility of the regression results in Table IV in a systematic way, the
homicide function is estimated with a large number of alternative specifications. Each
specification consists of a different subset of cxplanato.y variables taken from a set of
variables thal includes all the variables listed in Tabic IV plus the following variables: the
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Table V. Specification Search

Negative Negative and Positive Positive and
Variable N Coefficient Significant Coefficient Significant
In PA3 210 209 (.9%) 134 (638) 1 (.008) 0 (0)
In PCJ 210 210 (10) 210 (10) 0 (0) 0 (0)
In PE3 210 210 (10) 210 (10) 0 (0) 0 (0)
1T 210 173 (824) I (529 31 (176) 2 (01)
In A2129 210 7 (033) 0 (0) 203 (962 87 (414
In LFP 84 8 (10) 8 (10) 0 (0) 0 (0)
InY &4 10 (.119) 0 (0) 74 (.881) 5 (29)
In REL &4 8 (10) 72 (:857) 0 (0) 0 (0)
In HWF 84 0 (0) 0 (0) 8 (10) %6 (310)
In U 84 63 (.750) 29 (345 2 (250) 0 (o)
In NW 8 13 (.155) 0 (0) 1 (845) 2 (143)
In MALE 84 8 (10) 18 (214) 0 (0) 0 (0)
In WELF L) 49 (583) 10 (119) 3 (417) 3 (.036)
In SCH 84 21 (320) 7 (083) 57 (.690) B (357)
INF o4 6 (071) 0 (0) B (929 4 (048)

_Note: N= number of specifications in which varicble appeared. Percentages expressed as a proportion of N
are given In parentheses.

proportion of the population that is male (MALE), real welfare payments (WELF),
median years of schooling (SCH), inflation (INF) and the proportion of families that have
both husband and wife present (HWF).

Each specification consists of 9 explanatory variables: PA3, PCJ, PE3, TT, A2129,
plus 4 other variables taken from the 10 remaining variables described above.B3The total
number of specifications is given by 10C4 = 210. Table V summarizes the results by the
sign and significance of the estimated coefficients. A coefficient is considered “significant"
in Table V ifits /-statistic is greater than 2 in absolute value.

In every regression but one, PA3 has a negative coefficient and the arrest variable is
negative and significant in 134 of the 210 specifications. The conviction and execution
variables are negative and significant in every one of the 210 specifications. Clearly the
conviction and execution variables are robust with respect to the choice of explanatory
variables. A further examination of the regressions shows that in 183 of the 210 specifi-
cations the magnitude of the coefficients on \nPA3, InPC3 and InPEJ are in accordance
with the “elasticity conditions."

Concerning the non-deterrence variables, the labor force participation rate has nega-
tive and significant coefficients in each of the 84 specifications in which this variable was
used. The religion variable also has negative coefficients in each of the 84 regressions in

. I}. To provide a valid led of the deterrence theory one mutt include all 3of the conditional probabilities of
punishment.



HOMICIDE AND DETERRENCE: U.S. TIME-SERIES EVIDENCE 15

which it was used.2In 72 of the 84 specifications the coefficient on the religion variable is
significant. Two other variables that have coefficients with the same sign in each specifi-
cation are: (1) the proportion of families with hushand and wife present and (2) the pro-
portion of the population that is male. Ironically, both of these variables have coefficients
with unexpected signs.

In each of the 84 specifications the proportion of families with both husband and wife
present has positive coefficients. It was thought that the proportion of families with both
husband and wife present would measure the quality of the social environment and hence
would be negatively related to the homicide rate. However, an alternative explanation for
the effect of HWF consistent with the positive coefficients on this variable is thal separation
of antagonistic spouses reduces the number of homicides by spouses. The coefficients on
HW F arc significant in 26 of the 84 specifications. Because a disproportionate number of
the persons arrested for homicide arc males, it was thought that the proportion of the
population that is male might have a positive effect on the homicide rate. However, in each
case the coefficient on this variable is negative, although Ihe coefficients arc significant in
only 18 of the 84 specifications.

The age distribution variable A2129, has positive coefficients in 203 of the 210
specifritions in which this variable appears. In 87 of these spedficatons the coefficients on
the age distribution variable arc positive and significant. The time trend has negative
coefficients in 1730f the 210 specifications in which it appears and in 111 specifications the
coefficients arc negative and significant. The permanent income variable, Y, has positive
coefficients in 74 of the 84 specifications in which it appears an-" has positive and signifi-
cant coefficients in 25 of the specifications.

Interestingly, the inflation rate has positive coefficients in 78 of the 84 specifications in
which this variable appears. However, this variable is only significant in 4 of the 84 specifi-
cations in which it appears. The proportion of the population that is nonwhite has positive
coefficients in 71of the 84 specifications in which it appears but has positive and significant
coefficients in only 12 cases. The effects of the remaining 3 variables — unemployment, real
federal welfare payments, and schooling— are inconsistent and in most specifications
insignificant.

Based on the specification search described in Table V and other considerations
equation (19) in Table IV represents the specification of the homicide function that is used
for subsequent analysis in this paper. Aside from the deterrence variables. PA3, Pc3 and
PE3. the explanatory variables included arc the time trend, age distribution, labor force
participation, permanent income per capita, the proportion of the population that is a
member of a religious group and the proportion of families with both hushand and wife
present. The coefficient on \nHW F\n equation (19), .378, is positive but insignificant. The
inclusion of the new variable in the homicide function has little effect on the other estimated
coefficients as can be seen by comparing equations (16)-(18) to equation (19).

Tradeoffof Executionsfor Murders

The ceteris paribus tradeoff of executions for homicides evaluated at the mean number of
homicides Qand the mean number of executions £is given by

14 However, if the probabilities of punishment are measured by their current values PA. PC. and PE. ralher
Iban their averaged values PAJ. PCJ. and PEJ. the coefricicn! on the religion variahle is sometimes positive
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AQIAE=a(QIE). (20)

where a is the estimate of the elasticity of homicide with respect lo the probability of
execution. Lettinga = —.1 based on the estimates reported in equations (16)-(19) of Table
IV, the tradeoff of executions for murders is approximately —185.

This tradeoff is considerably larger than the estimate tradeoffs of -7 to —8 reported
by Ehriich [6,414]. There are two reasons for the higher tradeoff reported in this paper.
First from equation 20 the tradeoff increases proportionally with (?/£. In the updated
sample used in this paper the value of Q/E is larger than in Ehrlich’s sample. 5 Secondly
the value of cr<-.10) used in computing the tradeoff in this paper is larger than the a
values used by Ehriich [6.410], —.06 and —.065.

A number of qualifications should be considered in interpreting the estimated tradeoff
of executions for homicides. First the standard errors of the point estimates of a should be
cons’dercd. From equations (19) in Tahle IV, the99% confidence interval for a is (—.082,
—.124). The confidence intervals for a based on equations (16)-(18) yield similar ranges.
Evaluating the tradeoff at the lower and higher range of the confidence interval yields
tradeoffs of —152and —23, respectively. More importantly the estimated value of a varies
considerably depending on the choice of explanatory variables used. From the specification
search discussed earlier, 210 different regressions were considered. The values of a in these
regressions ranged from a low of —.046 to a high of —.152. The corresponding tradeoff of
executions for homicides ranges from —8.5to —28. It is interesting to note that even at the
lower range ofa the tradeoff is still substantial.

Finally the estimated tradeoffs reported in this paper are calculated under the ceteris
paribus assumption. Under certain conditions this may give misleading estimate of the true
tradeoff. For example, if juries react to an increased relative frequency of execution by
demanding greater proof of guilt before convicting, an increase in the probability of execu-
tion may reduce the probability of conviction, wholly or partially offsetting the deterrent
effect of the increase in the probability of execution.The author investigated this possi-
bility by regressing the probability of conviction on the probability of execution and other
explanatory variables. These regressions provide no evidence in favor of the hypothesis
that the probability of execution has a negative effect on the probability of conviction.

IV. The Choice of Functional Form and the Stability of the Homicide Function over
Time,

As mentioned in the introduction, Bowers and Pierce [3], Passcll and Taylor [26] and
Klein, Forst >nd Filatov [19] have criticized Ehrlich’s time-series results as being sensitive
to the choice of time period and functional form. To check the stability of the homicide
regression over time, equations (21)-(24) in Table VI report the results of estimating the
homicide regression over alternative subptriods of the full sample. Equation (21) presents
the full sample (1963-77) regression. Equation (22) is estimated over the 1936-69 period to
check how sensitive the regression results are to omitting the 1970s data from the sample.

15 For the updated lample uied inihii piper $=10696 and £=58. For Ehrlich'a[s, <t4Jwmplc $=8965 and

_ :16 The author (20. e8] found aome evidence of a negative relalionthip between PCand PEin his jtudy of
homicide in Canada.
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S Extim*te» of the Homicide Function Over Alternative Time Periods

Equo.. @ 2 () (20
Dependent Variable Ing In g Ing Inq
In PA} -1.37 - 120 -2.02 -1.62
(4.00) (366) (357) (37)

In PC3 -.548 -.543 -.382 -576
(104) (114 (33) (71.3)

In PE} -.103 -.130 -073 -.119
(135) (9.12) (152) (9.26)

TT -.0083 -.017 -.016 -.0075
- (206) (339 (164) (169)

In A2129 103 -.0087 -.226 130
(208) (13 (R (2.00)
In LFP -1.95 - 2.86 -3.28 -1.93
(6.35) (6.39) (6.02) (5.63)

In'Y 30 319 -.225 -.063
(2%) (L79) (6 (20)

In REL -1.29 -.886 173 -.685
(397) (244) (21) (1.24)

In HWF 378 114 447 063
(67) (%) (203) (.10)
C 160 73 79 6.02
(80) (29) (169) (157)

P -.364 -.465 -.605 -439
Q1) (2:66) (264) )

R: 97 998 999 998
Period 19%6-17 1936-69 1936-57 194-17

Note: Absolute value of /-statistics ate given in parentheses.

Equation (23) reports the regression estimated over the even shorter 1936-57 period. In
equation (24) the regression is estimated from 1944-77 to check how sensitive the results
arc to omitting the first 8 years of the sample. Bowers and Pierce [3] argue that the FBI
data on conviction rates is unreliable until the 1940s.

Comparing equations (22) and (24) to the full sample regression, equation (21), one
can sec thal deleting the first | observations or the last 8 observations from the sample does
not substantially alter the coefficient estimates, or their /-statistics. Deleting the last 8
observations from the sample causes the coefficient on the age distribution variable to
switch from positive to negative; deleting the first 8 observations causes the coefficient on
permanent income per capita to switch from positive to negative. In equation (23), esti-
mated from 1936-57, the /-statistic on the coefficient on In PE3 falls to — 152 which is not
significantly different from Oat the 5% level. It is possible, as Passcll and Taylor [26] argue,
that the sharp decline in the execution rate in the late 1950s and 1960s is a proxy for some



THIS DO
HAS BEEN REP
TO ASSURE

CUM
HOT
LEG

EN
006
1B 1

T
R
L

APHED
ITY



HOMICIDE AND DETERRENCE: U.S. TIME-SERIES EVIDENCE 81

Table VI. OLS Eitimates of the Homicide Function Over Alternative Time Pericdi

Equation (21) (22) ®) (24
Dependent Variable Ing Ingq Ing Inq
In PA3 -1.37 - 1.20 -2.02 -1.62
(4.00) (3.66) (357) (378)
In PC3 -.548 -.543 -.382 -.576
(104) (114) (33) (7.34)
In PEJ -.103 -.130 -073 -.119
(135) (919 (152 (9.26)
1T =08 -.017 -.016 -.0075
- (206) (339 (164) (169)
In A2129 103 -.0087 -.226 130
(208) (B3 (L73) (2.00)
In LFP -1.95 -2.86 -3.28 -1.93
(6.35) (6.39) (6.02) (563
In'Y 340 319 -.225 -.063
(29 (79 (69 (20)
In REL -1.29 -.886 173 -.685
(397 (244 (21) (1.29)
Ir. HWF 378 114 447 063
(67) (%) (203) (.10)
C 160 731 793 6.02
(80) (29) (169) (157)
p -.364 -.405 -.605 -.439
(VAN (2.66) (264) (225)
R: 997 9% 999 998
Perio’ 1936-77 1936-69 1936-57 194-17

Note: Abvoluic value of /-MaliMics are given in parcmhevev

Equation (23) reports the regression estimated over the even shorter 1936-57 period. In
equation (24) the regression is estimated from 1944-77 to check how sensitive the results
arc to omitting the first 8 years of the sample. Bowers and Pierce [3] argue that the FBI
data on conviction rates is unreliable until the 1940s.

Comparing equations (22) and (24) to the full sample regression, equation (21), one
can sec that deleting the first 8 observations or the last 8 observations from the sample does
not substantially alter the coefficient estimates, or their /-statistics. Deleting the last 8
observations from the sample causes the coefficient on the age distribution variable lo
switch from positive to negative; deleting the first 8 observations causes the coefficient on
permanent income per capita to switch from positive to negative. In equation (23), esti-
mated from 1936-57, ihe /-statistic on the coefficient on In PE3 falls to — 1.52 which is not
significantly different from Oat the 5% level. It is possible, as Passcll and Taylor [26] argue,
that the sharp decline in the execution rate in the late 1950sand 1960s isa proxy for some
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Table VII. Stability of the Homicide Function Over Time

Period SSR X 100 SE X 100 F FCS F’
1936-55 405078 2.01265 82 230 L7
1936-56 50304 213851 165 2.30 144
1936-57 539733 212080 154 230 130
1936-58 694215 2.31087 108 230 823
1936-59 699655 2.23552 139 230 1.22
1936-60 125234 219884 160 230 114
1936-61 125258 212905 184 230 126
1936-62 137985 208353 2.64 230 159
1936-63 ‘763841 2.05999 3.06 230 170
1936-64 848132 211278 2.55 230 115
1936-65 852513 2.06460 252 230 131
1936-66 894152 7.06346 2.01 228 135
1936-67 978733 210921 192 230 1.22
1936-68 979003 206314 223 2.32 146
1936-69 999335 2.04056 251 2.36 1.66
1936-70 1.00338 2.00338 2.9 241 204
1936-'1 111938 207492 211 247 170
1936-72 118212 209242 298 257 176
1936-73 131173 216443 2.19 271 108
1936-74 141293 2.20730 289 293 .0002
1936-75 141294 217020 448 332 -
1936-76 176421 2.38558 124 415 -
1936-77 183472 2.39447 — - -

unknown omitted variables that are really responsible for the rising homicide rate during
this period. Another explanation for the insignificant coefficient on InP fi (and In/VIj) in
equation (23) is the small number of degrees of freedom— 13— combined with the multi-
collinearity among the explanatory variables.”

To examine the stability of the homicide regression more systematically, Table VII
reports the sum of squared residuals (SSR) and the standard error of the homicide regres-
sion (SE) over different time periods beginning with 1936-55 ana encing with 1936-77.
From column 3 in Table VII one can sec that the standard error of the regression is
reasonably stable over time, exhibiting no systematic trend. Inspection of column 2in the
table shows a vt.y large increase in the SSR from 1975 to 1976. The largejump in the SSR
from 1975 to 1976 is associated with a sharp decline in the homicide rate in 1976. The
homicide rate reached its minimum sample value in 1957 and except for a very slignt

Examples of first- orc{ercorrelatlons between variables for the 1986-57 period are: TTand In>(9763 1/'ad
In/7£l(97J) 7Tand In/>£.)(-.954). WPE3and In V(-.936). InPEJ and INnREH-.906). In££f and In/VAk-.899
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decline in 191 the homicide rate increased steadily from 1957to 1974. From 1962 to 1974
the average annual rate of increase in the homicide rate was 6%. In 1975 the homicide rate
fell by a small amount and then fell very sharply by more than 9% in 1976. The large
increase in the SSR from 1975 to 1976 in column 2 reflects the- fact that the regression
equation docs not predict the sharp decline in the homicide rate in 1976.

Column 4 reports the F-valucs for the Chow tests of the equality of the coefficients for
the subperiod in column 1 and the subpcriod consisting of the remaining years in the full
sample. Forexample, the first F-value in column 4 is for the test of the hypothesis that the
regression coefficients arc equal over the 1936-55and 1956-77 subperiods. Beginning with
the 1936-66 and 1967-77 subpcriods the F-valucs arc calculated using the Chow test for
the case of insufficient degrees of freedom. The 5% critical values of Fare reported in
column 5.

If ihe full sample is divided between 1962 and 1965 or between 1969 and 1973 the
hypothesis that the coefficients are equal over the two subperiods is rejected at the 5%
level. However, if one divides the sample between 1955 and 191 or between 1966 and
1968, the hypothesis that the regression coefficients arc equal over the two subperiods is
not rejected. One might argue that dividing the sample at 1957 provides the most plausible
division. The trend of the homicide rate was negative from the early 1930sto 1957. In 1957
the homicide rate reached its minimum sample value; thereafter the trend of the homicide
rate was increasing until 1974. The F-statislic for the hypothesis that the coefficients are
equal from 1936-57 and 1958-77 is 1.54 which is well below the 5% critical value of F.

Even if one were to believe that the division of the sample between 1962 and 1965 or
between 1969 and 1973 is more appropriate than some other division, the increased effi-
ciency from using the full sample .eg.cssion estimates may outweight the bias in the
coefficient estimates resulting from the restriction that the coefficient estimates be equal in
the two subpcriods. Wallace [28] has shown that if the goal is to minimize the wcigiitcd
average of the mean square errors of the coefficient estimates, the resulting critical values
of Fare higher than the conventional F-valucs for Chow tests. Using Goodnight and
Wallace’s [13] tables for the weak MSE test for restrictions in regressions, the critical 5%
F-valuc is, 4.29. From column 3of Table VII the 5% critical value of Ffor the weak MSE
test is never exceeded.

Column 6 presents the F-valucs for the hypothesis of equal coefficients over the
subpcriod indicated incolumn Iand the remaining years in the full sample except for the
last two years, 1976 and 1977. The largest F-valuc in column 6 is 2.04 which is below the
5% critical of Ffor the conventional Chow test. Even the weak evidence of instability in the
homicide function depends critically on the last two years of the sample. By deleting the
last two years from the sample there is.no partition of the sample thal yields an F-vaiuc
which exceeds the 5% critical value of Ffor the Chow test. In summary, the homicide
function appears lo be reasonably stable over time. The evidence for instability of the
homicide is weak and critically dependent mi the last two years of the sample.

To test for the optimal functional form for the time-series data, suppose the model to
be estimated with the time-series data is

qji0 = r+ Bxeasiu) + Bipc3w + B}PE3K) + BAy/e™ FjLFP, (R
+ Bt TT + B1A2129,&» + BtRELtD + B,HWFM). (25)

u = pU.] + 1,
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where |p| < land t, is /V/D(0,02). The Box-Cox [2] transformation of the dependent
variable is defined by
qe> _ (qu _ /xi forAl?*0. (26)

and
qg"h = Ing, for Al =0.

The transformation of the right-hand-side variables are similarly defined. The log-linear
functional form is represented by (XI,\ 2) = (0.0)and the linear functional form is repre-
sented by (XI, A2) = (I, I).

Letting qx1 be the vector of transformed observations on the homicide rate, X<& the
matrix of transformed observations on the right-hand-side variables, and B the vector of
coefficients, the log likelihood function for the sample of ohservations on the homicide rate
IS

L = -772[In(2;r0:)] + 1/2In(l -p:) - 1/2(0:)[q'X"

V'g™*"“ X'A'B] + (XI-1) ilngq,, 2
_ [q 1+ ( )ﬂq @0
where V 1is the matrix
I -p 0 0 0
-p I+p2 -p 0 i : 0 0
0 -p l+p:
0
L4 «
l+p:  -p
0 0 - p i

Letting the first three terms in equation (27) be denoted by L equation (27) sim-
plifies to

T
L = L +(Al -1) XInq,. (29)

1€
For given values of XI and A2. maximizing L, with respect to B, a2, and p is the same as
maximizing the log-likelihood function for a linear regression with autocorrelated errors.
Beach and MacKinnon’s [I] maximum-likclihnood technique is used to estimate L, for
given values of XI and A2 and then it is a simple matter to add  and (XI ->)SInq(to

find L 1
In Table VIII, the values of the estimated log likelihood function for the 1936-77 data

18 See Setkt and Layinn [27] for a more detailed discuuion Of ihii procedure.
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TsUc VIII. Tot for Functional Form

X2 XI* L A XI* L
-2.0 0 1974 1 -4 222.0
-1.9 0 1975 2 -5 2205
- 18 0 1975 3 -5 2183
_17 0 1974 4 -5 215.6
- 16 -1 1975 5 -4 212.6
-15 -1 1974 6 -3 209.6
-14 -1 1974 7 -1 207.0
-1.3 -1 1973 8 0 204.7
- 12 -1 1972 9 1 203.0
-1 -1 1971 1.0 2 2019
- 10 -1 1971 M 2 201.2
-9 -1 1970 1.2 3 201.0
-.8 -1 1970 13 3 201.0
-7 -1 1971 14 3 201.2
-.6 -1 1974 15 3 201.6
-5 0 198.0 16 4 202.0
-4 8 198 17 4 202.6
-3 6 2090 18 4 2032
-2 3 2165 19 4 2039
-1 0 220.8 2.0 4 2045
0 -3 2223 21 4 251

arc computed for different pairs of (XI. A2). In constructing Table VIII the value of X2 was
allowed to vary between —2and 2.0 in increments of. I. and then for each value of A2. the
value of XI was allowed to vary between —2and 2 in increments of .1. Letting X14 be the
value of XI that maximizes L for a given value of A2, the values of L for different ordered

pairs (Al*,A2) are reported in Table VIII.
The global maximum value of the likelihood function in Table VIM is 222.33 at
(ALA2) = (-.3. 0). The results of estimating this regression arc given by

q'-J = 304 - 2.82 InPA3 ~ 1.25\nPC3 - .246 InPE.L
(70) (384) (11.1) (152)

- 020 7T+ .207 Ina2129 - 541 InLFP
(2.30) (1.98) (8.23)

+ 839 InK- 327 \NREL+ 717\nHWF,  p =-.465. 29)
(332) (47 (59)
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Tabk IX. Likelihood Ratio Teits for Alternative Simple Functional Formi

Functional Form (X. X L(XI, X2)
Log-linear (©.0) 22096 2.75
Semi-log 0. 1) 20170 41.26
Semi-log (1.0) 205.06 454
Linear (1. 1) 19855 47.56
Optimal (-3.0) 222.33

In equation (29) the coefficients on the probabilities of punishment arc all negative, statis-
tically significant, 9and consistent with the elasticity conditions. It is interesting lo note that
the transformation of the independent variables, X2 = 0, is consistent with Ehrlich's (9,
734-44) theoretical arguments for measuring the probabilities of punishment in logarithms.

The values of the log likelihood function for 4 alternative simple functional forms and
the optimal functional form, (XI1.X2) = (—.3,0). are presented in Table IX. The likelihood
ratio test statistic for the hypothesis /0:(X1.X2) = (X10,X2") is 2[(X1,X2) — Z.(Xr,X2u)]
which has a x* distribution with 2degrees of freedom. The last column in Table IX reports
the values of this test statistic for 4 alternative simple functional forms. The 5% and 1%
critical values of x1 are, respectively, 599 and 9.21. The hypothesis that the homicide
function is log-linear cannot he rejected at the 5% significance level. However, both
versions of the semi-log functional form and the linear functional form are easily rejected
at the 1% significance level. The finding that the timc-series estimates of the homicide
function are consistent with the log-linear specification corroborates Ehrlich’ [9] finding
that the optimal functional form for the cross-sectional homicide function is close to the
log-linear specification.

Table X reports the coefficient estimates and /-statistics of the probabilities of pun-
ishment for the 4 simple functional forms. For all 4 functional forms the probabilities of
punishment are negative and statistically significant at the 1% level. The deterrence findings
are clearly robust with respect to the choice of functional form. However, the /-statistics on
the probability of execution measured in natural values arc considerably lower than the /-
statistics on probability of execution measured in logarithims.

V. Conclusion

This paper has presented updated estimates of the U.S. homicide function that strongly
confirm Ehrlich's [6; 9] deterrence findings. The basic deterrence results reported here are
also consistent with the author's [20; 21] studies of Canadian homicide and Wolpin’ [29]
study of homicide in England and Wales. For the full sample regressions estimated in this
paper, the probability of arrest, the conditional probability of conviction given arrest, and
the conditional probability of execution given conviction have negative and statistically
significant effects on the homicide rate. In addition the ranking of the estimated elasticities
of homicide with respect to the probabilities of punishment is consistent with sharp predic-
tions derived from the hypothesis of expected utility maximization.

19. In equation 29 all M latislici are conditional on the auumption that Al = — and A2 = 0.
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Table X. Coefficient! on the Probabilities of Punishment for AHernitive Functional Forms

Functional Form Variables

- In PA3 In PC3 In PE3

Log-linear -1.37 -.548 -.103
(4.00) (104) (135)

Semi-log -.118 -.035 -.0058
(318) (6.01) (6.13)

PA3 PC3 PE3

Semi-log -.028 -.021 -.073
(372 (7.70) (328

Linear -.0018 -.0014 -.0044
(37D (7.89) (308)

Note: Absolute value of f-stalistics in parentheses.

In this paper the homicide rale is measured using the Vital Statistics measure of
homicides rather than the FBI series. Previous researchers have used exclusively the FBI
data in their timc-series analysis. Bowers and Pierce [3], however, argue forcefully that the
Vital Statistics measure of homicides is superior to the FBI measure. It is found in this
paper that the Vital Statistics data supports the deterrence theory more strongly than the
FBI series.

Two other important differences between previous research in this area and the esti-
mates presented in this paper arc: (1) OLS methods arc used in this paper rather than
2SLS and (2) the probabilities of punishment are measured by averaging the current
relative frequencies of punishment with their lagged values of the two previous years. The
use of OLS methods rather than 2SLS isjustified by an application of Hausman s test and
by the use of lagged relative frequencies of punishment to measure murders subjective
probabilities of punishment. The particular lag structure used to measure the probabilities
is very simple and somewhat arbitrary. However, the deterrence findings reported in this
paper arc found to be robust with respect to the lag structure used.

Three other important issues that have arisen in the debate over Ehrlich's homicide
work arc carefully discussed: (1) the sensitivity of the deterrence results to the choice of
explanatory variables. (2) the stability of the homicide function over time and (3) the
choice of functional form. The deterrence findings are found to be robust with respect to
the choice of explanatory variables and functional form. The use of the log-linear functional
form isjustified by the Box-Cox analysis. The homicide function estimated in this paper is
also shown to be reasonably stable over time.

From the specification search, it was found that the proportion of the population that
belongs to a religion has a negative and significant effect on the homicide rate in most
specifications. Two variables often used by researchers in estimating homicide functions —
the unemployment rate and the proportion of the population that is nonwhite — were
found to have inconsistent and generally insignificant effects on the homicide rate depend-
ing on the choice of explanatory variables. The labor force participation rate has a negative
and significant effect on the homicide rate in most specifications. Permanent income per
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capita and the proportion of the population between 21 and 29 years of age have positive
effects on the homicide rate in most specifications.

The econometric evidence presented in this paper provides solid support for the deter-
rence hypothesis. The deterrence findings reported in this paper are not fragile. Different
sets of explanatory variables have been used, alternative functional forms for the homicide
function have been used and the homicide function has been estimated over different time
periods. The regression results consistently support the deterrence hypothesis that increases
in the probabilities of arrest, conviction, and execution reduce the homicide rate. Even
murderers appear to obey the law of demand.
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Steve suggests when we can these guys, explain that we contacted
the University of Alaska for someone to speak to the deterrent
effects capital punishment has (be specific as to purpose of testimony
so they know points to make). An economist suggested we contact
them because of their work on this issue,

Dr. Gary Becker
312-962-8168 (office
312-241-6828 (home

His writes for Business Week and is a "biggie™ in ti

(MF-t
His study aﬁpeared in the 1985 Southern Economist Journal (or
e

something like that). He has done the most recent published
research on this.

There's one more, Issac Erlic of the University of Chicago. He may be
dead but Steve is checking for certain.



Senator Paul Fischer

Senate District D

Box 784

Soldotna, Alaska 99569

(907) 262-9420 W
262-9269 H

MEMORANDUM

TO:

FROM:

SUBJECT:

DATE:

Alaska State Legislature

While inJuneau

P.0. Box V

Juneau, Alaska 99811
(907) 465-3791

State Senate

Senator Jan Faiks, Chairman
Senate Judiciary Committee

Senator Paul Fischer

Senate Bill 17
(relating to capital punishment)

January 16, 1989

Per your staff"s instruction, please find attached a sectional
analysis on the above referenced bill, as well as the most recent

bulletin | ve

run across from the Bureau of Justice Statistics

entitled "Capital Punishment 1987. It is my hope that before
your scheduled hearing on January 24, 1 will also be able to
provide the committee with the requested fiscal note from the

Alaska Court System.

Chris, of your staff, also inquired if I had any witnesses that
I would like to appear during this hearing. Might 1 suggest you

contact Jan

telephone?

Lienhart and allow her to testify from Anchorage by
You may also have other proponents in mind that may

wish to testify in this manner.

I appreciate your scheduling this bill is such a timely manner.

PAF/sgn

Attachments
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_ Iq: POUCHY STATECAPITOI
TI'[DI I JUNEAU AIASKA<EBI |
507 J&5 3800
LEGISLATIVE AFFAIRS AGENCY

January 23, 1989

Ka*»V ". . “AC"
fe L
SUBJECT: 4 Senate Bill,  17: Capital punishm%%} -
eeftparative—aspeets
sH Db
TO: Senator Paul Fischer
FROM: Jack Chenoweth

Legislative Cou

You have asked for brief memo comparing the punishment
provisions of existing law and the change proposed by this
legislation, with particular emphasis on the "aggravators."

Senate Bill 17 authorizes capital punishment for certain
first degree murders. Under current law, murder 1in the
first degree is punishable by imprisonment for a term of not
less than 20 or more than 99 years. AS 12.55.125(a).
Section 8 of this Dbill adds to the existing punishment the
alternative of imposition of a death sentence. "0}

The death sentence may be imposed only 1if

) the sentencing jury determines that at least
one of the eight aggravating factors identified in
AS 12.55.179, added by section 9 of the bill, is
present, and that the aggravating factor(s) 1is not
outweighed by one of the four mitigating factors
identified in AS 12.55.180, also added by the bill

section;
(2) the sentencing jury recommends 1imposition of
the death sentence; and -\

(3) the court affirms the jury®"s findiggs.

IfT the court cannot affirm the jury®"s determination, then
the death sentence may not be imposed and the court must
determine a range of jail sentence between the 20 and 99

year parameters of existing law.



Senator Peul Fischer
Page 2
January 23, 1989

The aggravating factors of AS 12.55. 179, applicable to .;
deliberations concerning imposition of the death penalty,
are unrelated to the aggravating factors applicable to
presumptive sentencing under current law. The aggravating
factors identified for purposes relating to imposition of
the death penalty apply only to consideration of those
sentences, and are based essentially on elements of
comparable capital punishment laws of other jurisdictions
(notably, Florida and Georgia) that have been reviewed and
sustained on appeal by the United States Supreme Court.

|
In contrast, some of the aggravating factors identified for
presumptive sentencing (AS 12.55.155(c)) were identified
early in the course of development of the Criminal Code
revision in 1977, while others were added in the course of
committee deliberations on various drafts of that
legislation. The state, of course, has more flexibility as
to the definition and applicability of aggravating factors
to sentences in contexts other than those involving capital

punishment.

There is, admittedly, some similarity between the two sets
of factors:

Capital punishment Presumptive senten—
aggravator cing aggravator
proposed in SB 17 under current lar~.
Ll Ve
Defendant®s conduct manifested Defendantls conduct
deliberate cruelty to another manifested deliberate
in the commission of certain cruelty to another
crimes (AS 12.55.179(1)) (AS 12.55.155(c)(2))
Defendant®s conduct caused the No exactly comparable
death of at least two persons provision
not accomplises (AS 12.55.-
179(2))
Defendant®s conduct created a Exactly comparabxe pro
risk of imminent physical vision (AS 12.55.-
injury to at least three per— 155(c)(6))

sons,, not accomplises
(AS 12.55.179(3))

Defendant has a prior convic— Defendant®s prior crim
tion for a felony involving inal history includes
use of violence against a conduct involving



person (AS 12.55.179(A))

Defendant knowingly directed
the conduct against the pres
ident or governor (AS 12.55.
179(5))

Defendant knowingly directed
the conduct against other
designated state or munici—
pal officials (AS 12.55.-
179(6))

Defendant committed offense
under reimbursement agree—
ment or expectation of
payment (AS 12.55.179(7))

Defendant committed offense
Le on release for another
felony charge or conviction
having assault as a neces—
sary element (AS 12.55.-
179(8))
gfe;
Finally, 1 want to note that,
the first degree
sentencing requirements and,
court is not bound to analyze
of the aggravating factors
whether to impose

99 yearI o\/_authorlzed.

trust “hi is sufficient for
Please contact me if it is not.
i'fg a vl =
I 1
JC:gc ’
WKG6/021

in AS 12.55.155(c)
a shorter orlongersentence

m m

aggravated or repeated
instances of assaultive
behavior (AS 12.55.-
155(c)(8))
|

No comparable provision

-SiSS"t - n4SP-:r4.
Comparable provision
AS"12.55.155(c)(13)
includes additional
ficials performing
emergency health
related functions

of —

Roughly analogous provi—
sion (AS 12.55.-
155(c) (11))

Comparable provision,
AS 12.55.155(c)(12),
adds "release on a
misdemeanor charge

ur

under current law, murder in

is not made subject to presumptive
when

imposing sentence, the

and consider the applicability
in determining
within the 20

S

thepurposesintended.
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***SUMMARY OF SENATE BILL 17 (AUTHORIZING CAPITAL PUNISHMENT)***

life 1fc

Enactment of Senate Bill 17 would make first degree murder a
capital felony and a person convicted of the crime could be
sentenced to death under certain circumstances. Under
current law, Ffirst degree murder is considered an unclassi—
fied felony and carries a definite term of imprisonment of
at least 20 years, but not more th".n 99 years the death
penalty is not an option.

This legislation stipulates that, when a person 1is convicted
of a capital felony and sentenced to death, the sentence

must automatically be reviewed by the state supreme court
within 60 days from the time the sentence 1is imposed. The
court may extend the time limit, however, for good cause.

A sentence review of this nature has priority over all other
cases. The court must determine whether the sentence was
imposed under the-influence of passion, prejudice, or other
arbitrary factors; whether the evidence supports the finding
of an aggravating factor and whether the court has properly
considered mitigating factors? whether the sentence is
excessive or disproportionate to the penalty imposed 1in
similar cases (considering both the crime and the defendant);
and any other 1issue that the defendant may raise as a point
on appeal. If the court upholds the death sentence it has to
issue a death warrant that specifies a date of execution not
less than 30 days nor more than 60 days after the date of the
warrant.

Senate Bill 17 outlines sentencing procedures that must be
followed for a capital felony. The recommended sentences have

to include written findings of whether aggravating factors exist
to justify the death sentence; mitigating factors existing that
outweigh the aggravating factors; and whether the defendant should
be sentenced to death. The court cannot impose the death sentence
unless the sentencing jury finds at least one aggravating factor
that is not outweighed by the mitigating factors; and recommends
the defendant be sentenced to death. Senate Bill 17 also outlines
aggravating and mitigating factors that may be considered 1In
determining whether to impose the death penalty.



***SUMMARY OF SENATE BILL 17 (AUTHORIZING CAPITAL PUNISHMENT)***

PAGE TWO k1
MM™ "

The original legislation allows the person sentenced to death
the opportunity to choose the manner of execution - either by
lethel injection or by a firing squad. IT the person does not
make a choice, the Commissioner of Corrections must determine
the manner of execution. The bill also stipulates who may be
invited to witness the execution, including presecuting and
defense attorneys, relatives and friends, religious represen—
tatives, and the news media. 1< - r=

Under this legislation, if the Commissioner of Corrections has
reason to believe a person sentenced to death 1is incompetent
to proceed with the execution, or 1is pregnant, the Commissioner
must immediately give written notice to the court in which the
death sentence was 1imposed, and the sentence will be stayed
pending further order of the court. It also allows for exam—
ination into competency. When a defendant is no longer pregnant
or if found competent, the court has to issue another death
warrant specifying a date of execution not less than 30 days
nor more than 60 days after the date of the warrant. The court
of appeals would not have appellate jurisdiction in actions and
proceedings for a capital felony.

Hy- m m iy
The original legislation authorizes an advisory vote to be put
before the qualified voters of the state asking: Shall capital
punishment for murder in the first degree as now authorized by
law go into effect on August 15, 19917

Except for the advisory vote effective date clause, all other
sections of the bill take effect immediately after the bill 1is

signed into law.
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Critical to an appreciation of Senate Bill 17 and this
sectional analysis 1is an understanding of what constitutes
"capital felony." As defined in bill section 3, the crime
of murder in the first degree is a capital felony. Under
current lax*/, "murder 1in the first degree” 1is defined as
follows:

A person commits the crime of murder in the
first degree if

(1) with intent to cause the death of
another person, the person

(A) causes the death of any person;
or

(B) compels or induces any person
to commit suicide through duress or
deception;

(2) the person knowingly engages, under
circumstances manifesting extreme indifference to
the value of human life, in a pattern or practice
of assault or torture of a child under the age of
16, and one of the acts of assault or torture
results in the death of the child; for purposes of
this paragraph, a person "engages 1in a pattern or
practice of assault or torture™ if the person
inflicts serious physical injury to the child by
at least two separate acts, and one of the acts
results in the death of the child.

AS 11.41.100(a).

Murder in the first degree 1is currently defined as an
"unclassified felony.™ AS 11.41.100(b). In this proposed

a
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measure, It Is given separate status as a "capital felony”
in order to permit more stringent penalties to attach.

‘]*

The legislation contains the following provisions:

Bill section 1 addresses attempted capital felonies. It
amends AS 11.31.100(d) to shift an attempted murder in the
first degree from its status as a "class*A felony"™ to the
more serious status as an "unclassified felony."*

Bill section 2 amends the definition of the penalty for the
crime of solicitation, AS 11.31.110(c). This section makes
the penalty for the solicitation of a capital felony itself
a "class A felony."”

AS 12.30.020, amended by bill section 4, addresses the
subject of the right of a prisoner to release before trial.
The amendment adds "capital felony™ to the category of
serious crimes for which release before trial on personal
recognizance or bond is not authorized.

AS 12.30.040, amended by bill section 5, addresses the
subject of a convicted person®s right to release after trial
and before sentencing and pending appeal. The amendment
adds "capital felony"” to the category of serious crimes for
which release after trial and before sentencing and pending
appeal is not authorized.

AS 12.47.110(b), amended by bill section 6, addresses the
subject of trial of an incompetent person. Under certain
circumstances, the trial of an incompetent may be deferred,
the criminal proceedings dismissed, and civil commitment
proceedings initiated. If the person adjudicated
incompetent remains incompetent for a period of five years
after the criminal, charges are dropped, those criminal
charges may not thereafter be reinstated, except that the
charges may be reinstated for serious felonies. The
amendment made in this bill section adds "capital felonv" to
the list of serious felonies for which reinstatement of"
criminal charges may be made without regard to the five year

limitation.

Bill section 7 adds a new section, AS 12.55.117, authorizing
automatic review by the state supreme court of convictions
for capital felonies in which the trial court imposes the



