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Senator Paul Fischer 
Senate District D 
Box 784
Soldotna, Alaska 99669 
(907) 262-9420 W 

262-9269 H

MEMORANDUM

TO:

FROM:

SUBJECT:

A l a s k a  S t a t e  L e g i s l a t u r e

State Senate

Senator Jan Faiks, Chairman 
Senate Judiciary Committee

Senator Paul Fischer

Senate Bill 17
(relating to capital punishment)

While In Juneau
P.O. Box V
Juneau, Alaska 99811 
(907) 465-3791

RECE IV E!
J A N  1 0 1 9 8 9

J A N  FAIKS 

S E N A T E  O F F I C E

DATE: January 10, 1988

I wou l d  appreciate your scheduling the above referenced 
bill before the Senate Judiciary Committee at your earliest 
possible convenience.

As you are aware, this legislation is similar to Senate Bill 
7 introduced during the Fifteenth Alaska Legislature.

You consideraton would be greatly appreciated.

PAF/sgn
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FISCAL NOTE 
Senate Bill 17
Page

ANALYSIS .

a separate confinement

Enactment of Senate Bill 17 would change the State law to 
permit capital punishment for a capital felony. Current 
estimates indicate three convictions per year for this offense 
would, involve executing the dealth penalty. Because of the 
lenthy appeal process in cases where the dealth penalty has 
been imposed, it is anticipated that a significant number of 
persons would have to be conf 
area. The national average 1 
and execution of the death pena]
that the sentence is subject to review within 60 days by the 
State Supreme Court is not expected to appreciably affect the 
average length of time spent on death row since most cases 
proceed immediately to the federal courts. Therefore, we are 
predicting the need for a maximum of 20 death row beds.

time between sentencing 1 
5 or 6 years. . The fact

Capital expenditures required to provide specialized 
space not currently available in existing State 
correctional centers. Details follow in B - l /“

The hew space will be adjacent co an existing facility, 
but isolated. Existing authorized staff ;\ could not

• • • i r.

provide for the necessary security of inmates housed in 
the area designated for prisohers sentenced to execution.

Two fixed guard posts will be required plus one post for 
roving patrol, and one post for shift supervisor due to
the high security and high risk nature of the unit. To
man one post 24 hours per day, 7 days per week requires 
5 personnel. Details follow in B-2.

Inflation is estimated at 5% per year,

The unit will be available for occupancy August 1991. 

Estimated C o s t s :

Capital Expenditures

    .
Functions and square footage allocations are derived
from accepted space standards and are adjusted to
an existing design for a 20-cell complex.

«.• • \ V r “ V ‘ - • * .'
Assumes this structure will be an addition to an
existing institution with all activity for prisoners
sentenced for execution 
maximum security unit.

to be limited tc this



FISCAL NOTE 
Senate Bill 17 
Page 3

c. Assumes only the usual 6% equipment factor and does 
not include costs for whatever type of equipment 
would be appropriate for the specified method of 
execution.

It is estimated that the cost will be $300 per 
square foot, considering the fact that this unit 
must be more secure than other facilities under 
construction and the relatively small size of the 
building. No indoor recreation room has been 
projected.

Area Identification Square Footage

Core Area (44' x 44')
-Control Room, Sallyport 
-Visitation (Attorney, Secure) 
-General Movement 
-Storage
-Mechanical Room 

Housing Wings
(2 @ 3 7’ x 4 7’ + 200 sq. ft.)
-20 Cells @ 80 sq. ft. gross 
-Three Shower Areas 
-Two Movement/Indoor Recreation 

Execution Area
Total (Gross)

each

Area

x

1936

3678

1000
6 6 1 4 / s q . 
$300/ s q .

$1,984,200

ft
ft

Cost of Structure 
Secure Outdoor Recreation 
(2 @ 1 6’ x 20')
-640 sq. foot @ $125/sq. ft. 80,000

Total Building Cost $2,064,200
-30% Administration/Overhead 619,260

TOTAL PROJECTED COST $2,683,460

2. Salaries and related costs are detailed below. It is 
estimated that Operating Costs would not begin until July 
of 1991.

a. This facility, even though attached to an existing
institution, would require two additional fixed
guard posts and one post for roving patrol, due to
the high security and high risk nature of the unit.



To max one post 24 hours per day, 7 days per week 
requires at least 5 Correctional Officers II. Three 
additional posts will require a minimum of 15
Correctional Officers II.

The cost for FY91 for each CO II is as follows:

$33,293 Salaries (13A)
14,756 Benefits

$48,049

$ 400 Travel (training)
400 Standard Supplies ($400 per year)

______300 Equipment
$ 1,100
$ 49,149 Total yearly cost/CO II
$737 , 235 Total yearly cost for 15 CO IIs

$720,735 Total Salaries & Benefits
6.000 Total Travel
6.000 Total Supplies
4,500 Total Equipment

$737,235 Total FY91 Cost for CO IIs

Five supervisory Correctional Officers III will be 
required to fill the complement for the three added 
posts in addition to the fifteen CO IIs.

The cost for FY91 for each CO III is as follows:

$

The cos

! 40, 867
16, 890

1 57, 757

400
400
300

1, 100
58, 857

294, 285

Salaries (15B) 
Benefits

$ 400 Travel (training)
Standard Supplies ($400 per year) 
Equipment

Total yearly cost/CO III 
Total yearly jost for 5 CO Ills

$288,785 Total Salaries & Benefits
2.000 Total Travel
2.000 Total Supplies
1,500 Total Equipment

$294,285 Total FY91 Cost for CO Ills



J  • * STATE 07 ALASKA 1989 LEGISLATIVE SESSION
FISCAL NOTE

Bill Version: SB 17
REQUEST: Publish Date:

_  FEB-16-*89 THU 11:33 ID: TEL NO:

Revision Date: 2/16/89 Agency Affected: Alaska court system
Title: An not related capital BRU: Trial Courts

punishment
Sponsor: Fischer Components:
Requestor:

...          ........ ......... - .... ... . . .     r • ... - - ■> VV’. m I’.'.iT.Hf li'V'i S. .*fc» %»* •• •• •• %
Personal Services ...................  . . . .  87.6 87.6 87.6
Travel   112.5 112.5 112.5
Contractual   . . .  166.0 166.0 166.o
Supplies .................................................. ................
Equipment   15.7
Land & structures ...............................   . . . .
Grants & Claims ............................................
TOTAL OPERATING 0.0 0.0 0.0 381.8 366.1 366.1

t

n m • 4 • • • • • • • f • * • • f • • • ► » • - • •

n m n 4 • e • • • 4 • « • 9 • * e • • • * • a • n • •

General Funds 0.0 0.0 0.0 381.8 366.1 356.1
Federal Funds . . . .        . . . .
O t h e r  . . . .  ................................ .............................

TOTAL 0.0 0.0 0.0 381.8 366,1 366.1

Full-time   2.0 2.0 2,0
Part-time    . ,...........................................
T e m p o r a r y  . . . .  .............................................................

Sea attached information

Prepared by: Jan Strandberg, General counsel Phone:
Division: Alaska Court system Date:

Approved by: Administrative Director Date:
Agency: Alaska Court System

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
office of Management & Budget 
Impacted Agency(ias)
Senate Secretary

264-8228
02/16/89

02/16/89
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TEL NO: 4258 P03

^ i A 3 KA-r.0.URT-.g,Y g.T ? ^

SB 17 - CAPITAL PUNISHMENT 

FISCAL IMPACT

Voter approval of capital punishment will result in an estimated 
10 capital punishment trials each year. These trials will result 
in additional costs for the following reasons?

1. Personnel costs.and Related. Costs. Extensive legal research 
is required for capital offenses. Additional law clerks will be 
needed to research motions and other judicial questions. 
Courtroom security will have to be strengthened for these cases. 
Contractual funds for security services in other courts will be 
needed. '

2. Travel costs, since death penalty cases are often subject to 
intense media exposure, expenses associated with jury 
sequestration and with change of venue can be expected.

3. Juror Selection. Jurors must be questioned individually in 
capital cases and some courts have required questioning in 
private. More jurors must be called and the process takes 
longer, with more challenges for cause, all of which results in 
higher jury fee expenditures. Similarly, additional bailiff 
costs can be expected. •

4. Transcription Costs. Preparation of the voluminous record
which accompanies a death penalty case will result in additional 
transcribing costs, i

II
5. E Q U l o m e n P . C o u r t r o o m  s e c u r i t y  r e q u i r e m e n t s  w i l l  n e ^ c o a i t a t e  
the installation metal detectors in major court locations and the 
use of hand-held detectors in smaller courts to screen trial 
spectators. \

j

The estimated annual costs associated with these items are 
summarized in the attached schedule. [

Page  2 o f  3



ALASKA COURT SYSTEM 

SB 17 - Capital Punishment
Fiscal ircpact

g g y g a n a l  aarY-lg.gg.L

L a w  C l a r k  I, R a n g e  13D,
A n c h o r a g e ,  P F T  - 12 M o n t h s

L a w  C l a r k  I, R a n g e  13D,
F a i r b a n k s ,  P F T  - 12 M o n t h s

Salary. Benefits Ifiiftl

$ 2 9 , 3 4 0  $ 1 1 , 7 3 0  $ 4 1 , 0 7 0

33,816 12,710 46,526

T o t a l  P e r s o n a l  s e r v i c e s 87,596

Ir-ftYfll:

Jury sequestration - meals and lodging 112,500

CcntrflgtUfll.*

S e c u r i t y  g u a r d  s e r v i c e s  f o r  c o u r t s  o u t s i d e  A n c h o r a g e  

Jury fees 

B a i l i f f  c o a t s  

T r a n s c r i p t i o n

10,000

9 6 . 0 0 0

10.000 

5 0 , 0 0 0

T o t a l  C o n t r a c t u a l 1 6 6 , 0 0 0

Eq u i p m e n t i (one-time items)

S t a n d a r d  o f f i c e  e q u i p m e n t  a n d  r e f e r e n c e  m a t e r i a l s  
f o r  l a w  c l e r k s

W a l k - t h r o u g h  m e t a l  d e t e c t o r s  f o r  A n c h o r a g e ,
Fairbanks, Juneau, and Ketchikan and hand-held 
metal detectors for other superior courts

Total Equipment

3,249

12,450 

15,699

Total First Year coat $ 3 8 1 , 7 9 5

P a g e  3 o f  3



S T A T E  O F  A L A S K A
1 9 8 9  L E G I S L A T I V E  S E S S I O N

BILL VERSION:
PUBLISH DATE:

SB 17

R E Q U E S T :
FISCAL NOTE

Revision Dale: , |_______
Title; "An Act authorizing capital 

punishment..."
Sponsor. Senator Fischer, Kelly, Pearce  
Requestor: Senate Judiciary a n a  Finance

AgencyAflttled: Dept, of M i n i s t r a t i o n  
3R U . Public Defender Aaency__________

rnmpfynoni* • Third Judicial District:

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dollars)

OPERATING F Y  89 F Y  90 F Y  91 F Y  92 F Y  93 F Y  94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

740.8 770.4 80! .2 833.2 .866.5

275.0 234.0 243.4 7 i n . i 26?. 2
450.0 468.0 486.7 506.2 526.4

. 27.0. 28. 1 29.2 K .  ■ .6
60.0 -0- -0- -0- -0-

T O T A L  O P E R A T I N G -0- 1502.8 1500.5 1560.5 1622.9 1687.7

CAPITAL

R E V E N U E

F U N D I N G :  (Thousands of Dollars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER
"fOTAL

-0- 1502.8 1500.5 1560.5 1622.9 687.7

— -ft=_____ m L 2 _____ 1500.5 1560.5 1622.9 Ib87.7

P O S I T I O N S :

FULL-TIME -0- 12.0 12.0 12.0 12.0 12.0
PART-TIME
TEMPORARY

A N A L Y S I S  : (Attach a separate page if necessary)

(See attacho<^y~”!P •

_ .. John B. SaToni, Acting~~Public Defender
Prepared oy: , \ \  -

. Public  ̂ Defender A g e n c y _________ ___________
Phone:

279-7541

- I 7 T C T

Approved by Commissioner: Joh n  Andrews ,
Agency: Department of AdnunistratiofrT^

Distribution (by preparer):

Legislative Finance 

Legislative Sponsor 

Requestor

Office of Management and Budget 
Impacted Agcncy(ies)

Date:
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  D i l l / R e s o l u t i o n  N o .  - 5 B  1 7 _________

I f  th.s death penalty bill is, enacted, representation of the'poor in 
death cases must be adequate. The United States Supreme Court has 
recognized that death penalty cases require greater due process 
procedural safeguards than do non-capital cases. This is due to the 
severity and finality of a death sentence as well as the potential for 
killing an innocent person by mistake. Some degree of mistake is of 
-course a potential problem in all criminal cases. In non-death cases, 
the system stands ready to correct those mistakes where they become 
known. An execution can never be corrected.

Due to these considerations, the processing of a death case is much more 
complex and expensive than other criminal cases. Not only are 
extraordinary amounts of attorney time and substantial expert fees 
necessary in the guilt phase of a tr ia l ,  but the penalty phase, in which 
a jury determines whether or not to put a person to death, takes on 
tremendous significance. This penalty phase requires extensive 
preparation, the use of psychiatric experts and family and friends from 
out-of-state, as well as other necessary expenditures.

Finally, even after the death penalty has been imposed, the appeal 
procedures in death penalty cases are lengthy and time consuming. After 
guilt and penalty phases-of- a case, the following procedures would be 
routinely necessary:

1. Motion to modify before trial judge.

2. Appeal of conviction and sentence to Alaska Supreme Court.

3. Writ of certiorari to the United States Supreme Court.

4. Post-conviction relief proceedings in state court.

5. Appeal of post-conviction relief proceedings in the Court of 
Appeals.

6. Petition for hearing of post-conviction relief proceedings to the 
Alaska Supreme Court.

7. Petition for Writ of Habeus Corpus in the Federal District Court.

8. Appeal to the United StaU*s Court of Appeals.

9. Rehearing in the United States Court of Appeals.

10. Writ of certiorari to the United States Court of Appeals.

11. Commutation applications to executive branch.

12. Emergency stays to the United States Supreme Court.

2 16
p a g e   o f ----



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o .  -  S B  -*-7________

The figures in this fiscal note are based on an estimation of the number 
of cases which would have qualified under the bill as capital cases.
This agency handles approximately 30 first degree murder cases each 
year. On the assumption that one third or 10 of these cases would 
qualify as capital cases under this b i l l ,  the specific figures were 
arrived at as follows:

1. Personal Services

Given the complexity and intensity of effort involved in each death 
penalty trial and penalty phase, many states recommend or require by * * 
statute that a minimum of two attorneys handle each death penalty case. 
Based on an estimated 10 cases per year, this agency would need two 
death penalty teams of two attorneys each to handle the trial and 
penalty phases of these cases. Two appellate attorneys would be 
necessary to handle the appeals of these cases. In addition, each team 
of attorneys would require an investigator and legal secretary.

Use of this death penalty team concept will be needed to adequately 
represent a client who faces the death penalty. Substantially more 
attorney time is required in a death penalty case than in a non-capital 
case. Extensive pre-trial motion practice would be required in each 
case. Given the lack of plea bargaining in Alaska, jury trials will be 
conducted in all capital murder cases. These jury trials will be longer 
and more complex than in non-capital cases. The penalty phase of each 
case will require tremendous expenditures of attorney time in preparing 
for sentencing and coordinating professional and lay witnesses to 
testify. Finally, appeals of death penalty cases require extraordinary 
amounts of attorney time. The New York Defender Association estimates 
that preparation and argument before the United States Supreme Court 
alone would be equivalent to 883 hours attorney time.

2. Travel and Contractual Fees.

The New York State Defender Association has estimated that a minimum 
figure for expert witness fees and travel must be S30,000 for the 
penalty phase per case. Experts in forensics, ballistics, blood 
analysis, hair analysis, eyewitness identification, psychiatry, and 
psychology could be necessary during the trial phase in each case, and 
many of these would be traveling from out-of-state. During the penalty
phase friends and family members of the defendant as well as 
psychiatrists, psychologists and social workers would be involved. Thus
the contractual and travel costs for expert witnesses has been 
calculated at $60,000 per case. This figure does not include any expert 
fees which might be necessary at the appellate stages. The amount of 
contractual fees estimated in this fiscal note is based on an estimated 
10 cases per year.

page L  of _ i £



C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o . . SB  __________

3. Equipment and Supplies.

Other costs include expanded office space as well as equipment and 
supply money for additional personnel.

BUDGET SUMMARY

Personal Services:
Guilt and Penalty Team-Anchorage

Attorney V 79.6
Attorney IV 74.8
Investigator III 51.9
Legal Secretary I 32.8

Appellate Team - Anchorage
Attorney V 79.6
Attorney IV 74.8
Investigator III 51.9
Legal Secretary I 32.8

Guilty and Penalty Team-Fairbanks
Attorney V 90.2
Attorney IV 84.7
Investigator III 53.8
Legal Secretary I : 33.9

Travel:
Based on 10 Capital cases per year 

Employee and non-employee (experts)

Contractual:
Based on 10 Capital cases per year 

Experts 
Office space 

Anchorage, Fairbanks 
Printing 
Communications

Supplies:
Office, law library

Equipment:
Office furniture and machines

400.0

40.0
5.0
5.0

TOTAL 740.8

225.0

TOTAL 450.0

27.0

60.0

TOTAL 1502.8

page _j!—  of



Position Title
A t t o r n e y  V

No. of Positions Range/Step
25ZL

Uarg. Unit
PX

Time Status
PET

Staff Months Location
12.0 Anchoracre

Election District
92

Type of Expenditure Amount
1 2 3

Salarv $5021/mo. 60,252

. • • • • • • • •
Benefits 19,331
Premium Pay
Other

Total Personal Services • ,'v 79,583
Travel 50,000
Contraclual 110,000
Commodities 3,000
Equipment 2 ,500
Other

Tota l Cost 245,083

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1002
General Fund 1004
GF Program Receipts 1005
Other

■245..D83-

Justification
This Attorney V will serve as a death 
penalty team leader in the guilt and 
penalty phases of capital cases in 
Anchorage and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator I I I ,  
and a Legal Secretary I. Five capital 
cases per year are projected for each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
rating these amounts for each team 
attorney allows 50.0 for travel and
100.0 contractual plus office space and 
other necessities.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r tm e n t  o f  A d m i n i s t r a t i o n

BKu P u b l i c  D e f e n d e r  A g e n cy ________

Component T h i r d  J u d i c i a l  D i s t r i c t _______
Page 5 of 16
Revised Dale

F Y  90
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Poshfot Tillc A tto rn ey  IV
I inic Status

Pi?T
Stalf Months

1 2 . 0

Type of Expenditure

1
, ^ rv'' -T46S77ino-

Bcncfils
Premium Pay
Other

Total Personal Services

.56.214,

Travcl
Contractual
Commodities
Equipment
Other

Total Cost

Funding Source for Total Cost

Federal Receipts 1002
O . F. Match 1003
General Fund 1004
GF Program Receipts 1005

Other

Amount

74/845“

110,000
3,000

2,500

240,345

240,345

No. of Positions Range/Step ?4A
Location

Ancliornae

Barg. Unit PX
Election District

92

J u s t i f i c a t i o n
This Attorney IV will serve as a death 
penalty team member in the quilt and 
penalty phases of capital cases in 
Anchorage and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator I I I ,  
and a Legal Secretary I. Five capital 
cases per year are projected for each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
rating these amounts for each team 
attorney allows 50.0 for travel and 
100.0 contractual plus office space and 
other necessities.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r tm e n t  o f  A d m i n i s t r a t i o n

BRU P u b l i c  D e f e n d e r  A g en cy ________

C o m p o n en t T h i r d  J u d i c i a l  n i^ f r - in E _______
Page 6 <>f 16
Revised Dale
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Position Title

l ime Status
I n v e s t ig a t o r  I I I No. of Positions Range/Step 1QA Barg. Unit

PFT
Staff Months

1 2 . 0

Funding Soiree for Total Cost

Federal Receipts 1002
(I F. Match 1002
General Fund 1004
GF Program Receipts 1005

Other

Location A nd iorage Election District 92

Type of Expenditure Amount

I 2 3

Salarv $3113/mo. 37,356

j' • :• .

■
Benefits 14,589
Premium Pay
Other

Total Personal Services ri ,94^
Travel - 0-
Contractual - 0-
Commodities -0-
Equipment ? f son
Other

Total Cost
______

b 4 ,4 4 5 ”

Justification

This Investigator III will serve as a 
death penalty team member in the guilt 
and penalty phases of capital cases in 
Anchorage and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator I I I ,  
and a Legal Secretary I. Five capital 
cases per year are projected for each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
rating these amounts for each team 
attorney allows 50.0 for travel and
100.0 contractual plus office space and 
other necessities. The travel and 
contractual are included in the requests 
for attorneys.

R e q u e s t  F o r

N e w  P o s i t i o n

/ \g enCy  D e p a r tm e n t  o f  A d m i n i s t r a t i o n

BRU P u b l i c  D e f e n d e r  A g en cy________

C o m p o n en t T h i r d  J u d i c i a l  D i s t r i c t _______
Page 7 of 16
Revised Dale
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I

s

II
I
I
i
i
!
i

i

Position T it le  ^ 3 !  s e c r e t a r y  I No. of Positions Range/Step Barg. Unit ^

l im e Status Stair Months
P F T  1 2 .0

Location E lection District
A n d  >o rage 92

•V" • Justification
Type o f Expenditure Amount This Legal Secretary I will provide

1 2 3 support services to a death penalty team
Snlnrv $1835/mO. 2 2 . 0 2 0 in Anchorage and other parts of the 

state. Necessary travel is included in 
the requests for attorneys. The 
equipment request includes 10.0 for a 
word processor.

Benefits 10 ,802
Premium Pay
Other

Total Personal Services • ■■■■■: -3\‘ . 3 2 ,8 2 2
Travel - 0-
Contractual - 0-
Commodities 3 .0 0 0
L.quipmcnt 1 2 ,500
Other

Tota l Cost 48 ,322

Funding Source for T otal Cost
Federal Receipts 1002
Cl. F. Match 1002
General Fund 1004 4R. 1 7 ?
G F  Program Receipts 1005
Other

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D ep a rtm en t o f  A d m in is t r a t io n
BKU P u b l ic  D e fen d e r A g e n c y ___

Component T h ird  J u d i c i a l  D i s t r i c t ______
Page C v r 16
Kcviscd Dale
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Position Title Attorney V
l ime Status

PFT
Staff Months

1 2 . 0

No. of Positions Range/Step
25A

Location
Anchorage

Barg. Unit
PX

Election District
92

Type of Expenditure Amount
I 2 3

Salarv $5021/mO. 60 ,252

, ' • •
• • ....

Benefits 19 ,331
Premium Pay
Other

Total Personal Services 7 9 ,5 8 3
Travel 1 0 , 0 0 0
Contractual 5 ,0 0 0
Commodities 3 ,0 0 0
Equipment 2 .5 0 C
Other

Tota l Cost 1 0 0 , 0 t,_

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 100.1
General Fund 1004
GF Program Receipts 1005
Other

100,083.

J u s t i f i c a t i o n
This Attorney V will serve as a death 
penalty team leader in the appellate 
phases of capital cases for all parts of 
the state. Such a team will consist of 
an Attorney V, an Attorney IV, an 
Investigator III and a Legal Secretary 
I. It is projected that this appellate 
team will handle ten capital cases per 
year. Travel will be to Seattle for the 
Ninth Circuit Court of Appeals and to 
Washington, D.C. for the United States 
Supreme Court. Contractual is to cover 
printing costs for motions and briefs to 
the Federal Appellate Courts.

R e q u e s t  F u r

N e w  P o s i t i o n

Agency Department of Administration

BRU P u b l i c  D e f e n d e r  A a e n c v ________

Component T h i r d  J u d i c i a l  D i s t r i c t
Page q of 16
Revised Dale

F Y 90



Position Title A t t o r n e y  IV
l ime Status

PFT
Staff Months

12.0

f unding Source for Total Cost

Federal Receipts 1002
G. F. Malch 1003
General Fund 1004
GF Program Receipts 1005

Other

Type of Expenditure h  •'•int
1 2 j

Salary $4687 .m o . 56 ,244 ■’ •:<' . v . : •> . '< • —•: . • ' ■ v • ;• : • , , .•
■. ■ . . ■ ":• :• • ;• •;. :>•. ■: v:;. ;- < ; .

Benefits 1 8 ,601
Premium Pay
Olhcr

Total Personal Services 74 ,845
Travel 1 0 , 0 0 0
Contractual 5 ,000  1
Commodities 3 .0 0 0
Equipment 2 ,500
Uthcr

Total Cost 95 ,345

"957345"

No. of Positions

Location

Range/Step ^

A n c h o ra g e

Barg. Una

Election District 92

Justification

This Attorney IV will serve as a death 
penalty team member in the appellate 
phases of capital cases for all parts of 
the state. Such a team will consist of 
an Attorney V, an Attorney IV, an 
Investigator III and '  ‘ egal Secretary 
I. It is projected tbuo this appellate 
team will handle ten capital cases per 
year. Travel will be to Seattle for the 
Ninth Circuit Court of Appeals and to 
Washington,' D.C. for the United States 
Supreme Court. Contractual is to cover 
printing costs fo^ motions and briefs to 
the Federal Appellate Courts.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency D e p a r tm e n t  o f  A d m i n i s t r a t i o n  

I3KU P u b l i c  D e f e n d e r  A g en cy  

Component T h i r d  J u d i c i a l  D i s t r i c t _______
Page 10 of 16
Revised Dale
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90



Position Title _ . . ,__TTT
Investigator III

No. of Positions Range/Step Barg. Unit

1 imc Status Staff Months
P F T  12.0

Location Election District no 
Anchorage 92

. '> ' /-v " Justification

This Investiqator III will serve as aType of P.xpcnditurc ) Amount

1 2 1 3 death penalty team member in the
Salarv $3113/100. 37,356 appellate phases of capital cases for 

j all parts of the state. Such a team 
j will consist of an Attorney V, an

Attorney IV, an Investigator III and a 
Legal Secretary I. It is projected that 
this appellate team will handle ten 
capital cases year.

Benefits 14.539  ̂ ■ ■
Premium Pay

• i/ •' . '
Other

Total Personal Services 51,945

Travel 5,000
Contractual -0-
Commodities -0-
Equipment 7.500
Other

Total Cost 59.445

Funding Source for Total Cost

• Federal Receipts 1002
(1 F. Match 1003
General Fund 1004 59.445
GF Program Receipts 1005

Other

. ' • . I-''/ '

R e q u e s t  F o r

N e w  P o s i t i o n

A gency  D e p a r tm e n t  o f  A d m i n i s t r a t i o n

BRU P u b l i c  D e f e n d e r  A g en cy________

C o m p o n en t T h i r d  J u d i c i a l  D i s t r i c t _______
Pa«e 11 of .16 
Revised Dale
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Position Title

l ime Status
PFT

Legal Secretary 1
Stall Months

12.0

Type of Expenditure

1 2 3

Salarv $1835/mO. 22,020
Benefits 10,802 v.: . x .Y'i

Premium Pay ■ ■ •
Other .

i Total Personal Services 32.822
Travel -0-
Contractual -0-
Commodities 3,000
Equipment 12.500
Other

Total Cost 48.322
■

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004 48.322
GF Program Receipts 1005

Other

• / V •'/’ "... ’ "

Amount

No. of Positions Range/Step ^QA

Location
Anchorage

Barg. Unit q q

Election District
92

Justification

This Legal Secretary I will provide 
support services to the appellate death 
penalty team in all parts of the state. 
Necessary travel is included in the 
requests for attorneys. The equipment 
request includes 10.0 for a word 
processor.

R e q u e s t  F o r
A p en ry  D e p a r tm e n t  o f  A d m i n i s t r a t i o n  

H uy P u b l i c  D e f e n d e r  A g e n cy
F Y  s o

N e w  P o s i t i o n ^gc 12 of ifi
C o m p o n en t T h i r d  J u d i c i a l  D i s t r i c t Revised Dale



Position Title Attorney V
l ime Status

P F T

Staff Months
12.0

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004
GF Program Receipts 1005

O t h e r

Type of Expenditure Amount

1 2 3

Salary $5773/mo. 69,726 '■ ■ ' ''V’v-
Benefits 20,977

Premium Pay ■ ■ • ' •
Other

Total Personal Services 90,253

Travel 50.000
Contractual 110,000
Commodities 3.000
Equipment 2,500
Other

Total Cost 255,753

.255.7-53-

No. of Positions Range/Step
25A

Location
F a i r b a n k s

Darg. Unit px

Election District
94

Justification

This Attorney V will serve as a death 
penalty t.pam leader • .1 the guilt and 
penalty phases of capital cases in 
Fairbanks and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator H i ,  
and a Legal Secretary I. Five capital 
cases per year are projected for each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
r'tina these amounts for . ach ceam 
attorney allows 50.0 for travel and
100.0 contractual plus office space and 
other necessities.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency °f Administration

BRU P u b l i c  D e f e n d e r  A ciencv________

C om p onen t F o u r t h  J u d i c i a l  D i s t r i c t E 13 of 16
R e v is e d  D a le

F Y  90



Position Title
Attorney IV

l ime Status

PFT

Staff Months

1 2 . 0

No. of Positions Range/Step 2 4 A

Location

Fairbanks

Barg. Unit p x

Election District
94

: '•

Type of Expenditure Amount
1 2 3

Snl.irv $5385/mo. 64,620 ' ■ . 

' ' .

Benefits 20,128
Premium Pay
Other

Total Personal Services 84,748
Travel 50,000
Contractual 110 ,000
Commodities 3,000Equipment ?, RnnOther

Total Cost 250.248

Funding Source for Total Cost
Federal Receipts 1002
O. F. Match 1003
General Fund 1004 250,248
GF Program Receipts 1005
Other

Justification
This Attorney IV will serve as a death 
penalty team member in the quilt and 
penalty phases of capital cases in 
Fairbanks and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator I I I ,  
and a Legal Secretary I. Five capital 
cases per year are projected for^each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
rating these amounts for each team 
attorney allows 50.0 for travel and
100.0 contractual plus office space and 
other necessities.

R e q u e s t  F o r
N e w  P o s i t i o n

Agency Department of Administration

BRU Public Defender Agency_______

Component F o u r th  J u d ic ia l D i s t r i c t

F Y  90

Page 14 of 16
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Position Title
Investigator III

Time Status

PFT
Staff Months

1 2 . 0

No. of Positions Range/Step lgA

Location

Fairbanks

Barg. Unit G G

Election District
94

Type of Expenditure Amount
i 2 3

Salary $3238/mo. 38,856 :: . v .v

. -
Benefits 14,960
Premium Pay
Other

Tolal Personal Services q 3 rR1fi
Travel -0-
Contiactual -0-
Commodities -0-Equipment 7 .500Other

Total Cost i 55 ,316______  .

Funding Source for Total Cost
Federal Receipts 1002
G. F. Malrh 1003
General Fund 1004
GF Program Receipts 1005
Other

Justification
This Investigator II I  will serve as a 
death penalty team member in the guilt 
and penalty phases of capital cases in 
Fairbanks and other parts of the state. 
Such a team will consist of an Attorney 
V, an Attorney IV, an Investigator I I I ,  
and a Legal Secretary I. Five capital 
cases per year are projected for each 
team and each case will require 20.0 for 
travel and 40.0 contractual for experts, 
etc. for a total 300.0 per team. Pro 
rating these amounts for each team 
attorney allows 50.0 for travel and
100.0 contractual plus office space and 
other necessities. The travel and 
contractual are included in the requests 
for attorneys.

R e q u e s t  F o r
N e w  P o s i t i o n

Agency Department of Administration

BRU Public Defender Agency________

Component Fourth Judicial District
Pagc 1 5  of 16
Revised Dale

F Y  %



Position Title Legal Secretary I

l ime Status

PFT

Staff Months

12.0

*:: ;| v:.-r

No. of Positions Kangc/Stcp Barg. Unit q -.

Location

Fairbanks
Election District

94

Type of Expenditure Amount

1 2 3

Salary $1908/mo. 22,896 •
•Benefits 11,013

Premium Pay
Other

Total Personal Services • ' :-V-: ■' . 33,914
Travel -0-
Contractual -0-
Commodities 3,000
Equipment i p ^ n n
Other

Total Cost 49.414

Funding Source for Total Cost

Federal Receipts 1002
G. F. Match 1003
General Fund 1004 ZIP, did
GF Program Receipts 1005

Other

!• ’ : *. , r t •** ' ••• . i- . » : • •*.:
• ■ ■.. .•:■■■ • > 5 : ' • i 

. . ' . :>• i ,v . ...

'' ■’ • ■ r  v. -:. V :\v Vi - ■ : ■
• : ■'= . . h ■ .. " ' i

Justification
This Legal Secretary T will provide 

support services to a death penalty team 

in Fairbanks and other parts of the 

state. Necessary travel is included in 

the requests for attorneys. The^ 

equipment request includes 10.0 for a 

word processor.

R e q u e s t  F o r
N e w  P o s i t i o n

Agency Department of Administration

DRU Public Defender Agency _

Component Fourth Judicial District
Page 16 of 16
Revised Dale

F Y  90



• «■*■. * ft'r/ - ■ ■’. *.'-; • ̂.v)*-* ’ r'V̂.* .''/•• ■ ■ . ■.--v.f •' • ’f'”1' ' ■»’.' * V> V*'̂sk*vV’'' Vv ' "** ••' .‘v ' •lif. •". .'0*• • ■’

STATE OF ALASKA
’1989 L E G ISLA T IV E  SESSIO N

BILL VERSION: SB 17
PUBLISH DATE: ________

REQUEST: F I S C A L  N O T E
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Title: "An Act authorizing capital
punishment /...11 ______________

Sponsor: Fischer_____________________
Requestor: Judiciary ~

Agency Affected ______________________
PRTI; Office of Public Advocacy

Components

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

-0- 239.2 248.8 258.8 269.2 280.0
35.0 36.4 37.9 39.4 ..50 . L.

546.2 568..0 .. 590.7 614.3 638.9
4.0 4.2 4.4 4.6 CO•

18-3 0 0 0

TOTAL OPERATING -0- 842.7 857.4 891.8 927.5 963.8

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0-. 1 842.7 357.4 891.8 927.5 963.8

-0- - R42.7 857 .4 8y i . 8 927.5 9 6 -5 .8

POSITIONS:
FULL-TIME -0- 4.0 4.0 4.0 4.0 4.0
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

See Attached
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Division: .
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Office of Public Advocacy

Approved by Commissioner: John Andrews
Agency: Administration
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Impacted Agency(ies)

Phone: 274-1684 
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Date:
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S  

For Bill/Resolution No. SB 17

T h e  p a s s a g e  o f  d e a t h  p e n a l t y  l e g i s l a t i o n  w o u l d  h a v e  a
d r a m a t i c  f i s c a l  i m p a c t  o n  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .  T h e  O P A
is p u r e l y  a r e a c t i v e  a g e n c y  a n d  m u s t  p r o v i d e  l e g a l  r e p r e s e n t a t i o n  
w h e n  a p p o i n t e d  b y  t h e  c o u r t .  T h e  O P A  is r e s p o n s i b l e  f o r  
p r o v i d i n g  r e p r e s e n t a t i o n  t o  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  in c a s e s  
w h e r e  t h e  A l a s k a  P u b l i c  D e f e n d e r  A g e n c y  h a s  a c o n f l i c t  o f  

i n t e r e s t .

T h i s  o f f i c e ' s  e s t i m a t e  t h a t  i t  w i l l  b e  r e s p o n s i b l e  f o r  
t h r e e  c a p i t a l  c a s e s  in F Y 9 0  is d e p e n d e n t  u p o n  t h e  f o l l o w i n g  t w o  

a s s u m p t i o n s :  (1) a s l i g h t  n u m e r i c a l  i n c r e a s e  in t h e  n u m b e r  o f
f i r s t  d e g r e e  m u r d e r  c a s e s  w h i c h  f a l l  w i t h i n  t h e  O P A  s t a t u t o r y  
m a n d a t e ,  a n d  (2) t h e  D e p a r t m e n t  o f  L a w  w i l l  r e q u e s t  t h e  d e a t h  

p e n a l t y  i n  o n l y  o n e - t h i r d  o f  a l l  F i r s t  D e g r e e  M u r d e r  c a s e s .

T h e  O f f i c e  o f  P u b l i c  A d v o c a c y  w o u l d  a s s i g n  a t  l e a s t  t w o  
e x p e r i e n c e d  a t t o r n e y s  t o  e a c h  c a p i t a l  c a s e  i n  a c c o r d a n c e  w i t h  t h e  
p o l i c y  o f  n u m e r o u s  s t a t e s  i n  w h i c n  t h e  d e a t h  p e n a l t y  h a s  b e c o m e
law. E a c h  c a s e  w i l l  n e c e s s i t a t e  a n  e x h a u s t i v e  p r e t r i a l
i n v e s t i g a t i o n ,  c o n t r a c t s  w i t h  n u m e r o u s  e x p e r t  w i t n e s s e s ,  a n d  

e x t e n s i v e  l i t i g a t i o n  o f  l e g a l  i s s u e s  d u r i n g  p r e t r i a l  p r o c e e d i n g s ,  
t r i a l ,  a n d  n u m e r o u s  a p p e l l a t e  s t a g e s .

T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  e s t i m a t e d  e x p e r t  
w i t n e s s  f e e s  a t  $ 6 0 , 0 0 0  p e r  c a s e .  F u r t h e r ,  t r a v e l  c o s t s  w i l l  b e  
e x t r a o r d i n a r i l y  h i g h  b e c a u s e  t h i s  A n c h o r a g e - b a s e d  d e a t h  p e n a l t y  
t e a m  m u s t  p r o v i d e  s t a t e w i d e  r e p r e s e n t a t i o n .

I t  is a n t i c i p a t e d  t h a t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  
w i l l  h a v e  t o  c o n t r a c t  f o r  r e p r e s e n t a t i o n  i n  a t  l e a s t  o n e  d e a t h  
p e n a l t y  c a s e  p e r  y e a r .  S u c h  a c a s e  w o u l d  a r i s e  w h e n  O P A  h a s  a 
c o n f l i c t  o f  i n t e r e s t .  T h e  N e w  Y o r k  D e f e n d e r  A s s o c i a t i o n  h a s  
e s t i m a t e d  t h e  c o s t  o f  d e f e n s e  s e r v i c e s  i n  e a c h  c a s e  t o  b e  

$ 3 5 0 , 0 0 0 .

page —2__  o f ____ I



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For Bill/Resolution No. .. S B  17

S B 1 7  c o n t i n u e d :

P e r s o n a l  S e r v i c e s  

A n c h o r a g e  

A t t o r n e y  V
S a l a r y  & B e n e f i t s  = $ 7 9 . 6

A t t o r n e y  I V
S a l a r y  & B e n e f i t s  = 7 4 . 8

I n v e s t i g a t o r  I I I
S a l a r y  & B e n e f i t s  = 5 2 . 0

L e g a l  S e c r e t a r y  I = 3 2 . 8

S u b t o t a l  P e r s o n a l  S e r v i c e s  $ 2 3 9 . 2

T r a v e l

N e c e s s a r y  t r a v e l  f o r  c o u r t  h e a r i n g s ,  
i n v e s t i g a t i o n ,  e x p e r t  w i t n e s s e s ,  e t c .  3 5 . 0

C o n t r a c t u a l

A d d i t i o n a l  o f f i c e  f o r  f o u r  p o s i t i o n s  
in A n c h o r a g e  =  $ 1 6 , 2 0 0  1 6 . 2

E x p e r t  w i t n e s s  f e e s  b a s e d  o n  t h r e e
c a s e s  p e r  y e a r  a t  $ 6 0 , 0 0 0  p e r  c a s e  1 8 0 . 0

C o n t r a c t  r e p r e s e n t a t i o n  f o r  o n e  c a s e  
p e r  y e a r  w h e r e  O P A  h a s  a c o n f l i c t  o f  
i n t e r e s t  a t  $ 3 5 0 , 0 0 0  p e r  c a s e  3 5 0 . 0

S u b t o t a l  C o n t r a c t u a l  $ 5 4 6 . 2

S u p p l i e s

S t a t i o n a r y ,  l i b r a r y  a n d  o f f i c e
s u p p l i e s  f o r  f o u r  n e w  p o s i t i o n s  at

$ 1 , 0 0 0  p e r  p o s i t i o n  =  $ 4 , 0 0 0  4.0

E q u i p m e n t

O f f i c e  f u r n i t u r e  a n d  e q u i p m e n t  f o r
t h r e e  p r o f e s s i o n a l  p o s i t i o n s  a t  $ 3 , 6 3 5
e a c h  a n d  o n e  l e g a l  s e c r e t a r y  a t  $ 7 , 3 6 9  1 8 . 3

T O T A L : $ 8 4 2 . 7
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Position Title , . .
A t t o r n e y  V

No. of Positions Range/Step Rare. Unit
1 2 5 / A  X

Time Status Staff Months

P F T  12

Location Election District 

E B A - A n c h o r a q e  8

Justification

Type of Expenditure Amount

1 2 3 T h i s  p o s i t i o n  w o u l d  b e  t h e  l e a d  a t t o r n e y  
o f  t h e  d e a t h  p e n a l t y  t e a m  c o n s i s t i n g  o f  
a n  a d d i t i o n a l  l a w y e r ,  a n  i n v e s t i g a t o r ,  
a n d  a l e g a l  s e c r e t a r y .  T h e  p o s i t i o n  is 
r e q u i r e d  t o  s u p p l e m e n t  t h e  c u r r e n t  
a t t o r n e y  s t a f f  w h i c h  f a l l s  s h o r t  o f  
L E A A  n a t i o n a l  c a s e l o a d  s t a n d a r d s .

T h i s  p o s i t i o n  w o u l d  b e  r e s p o n s i b l e  f o r  
s u p e r v i s i n g  t h e  i n v e s t i g a t o r ,  t h e  p r e p a ­
r a t i o n  o f  a l l  p r e t r i a l  a n d  t r i a l  m o t i o n s ,  
a n d  t h e  f i l i n g  o f  a p p e a l s  in s t a t e  a n d  

f e d e r a l  c o u r t .  T h e  r e q u i r e m e n t  o f  

e x t e n s i v e  c o u r t  h e a r i n g s  a n d  a l e n g t h y  
t r i a l  i n  e a c h  c a s e  w i l l  n e c e s s i t a t e  t h a t  
t h i s  p o s i t i o n  b e  a s s i g n e d  e x c l u s i v e l y  
t o  d e a t h  p e n a l t y  c a s e s .

i

Salarv 6 0 , 2 5 2

- - ; 1 
' - "

.

Rcncfils 1 9 , 3 4 2
Premium Pay
Other

Total Personal Services 7 9 , 5 9 4
Travel
Contractual .
Commodities
Equipment
Other

Total Cost 7 9 , 5 9 4

Funding Source for Total Cost

Federal Rcccints 1002
C.. F. Match 1003
(icncral Fund 1004 7 9 , 5 9 4
GF Program Receipts 1005

Other

. V •• ■ : X :

; '

i .

R e q u e s t  F o r
N e w  P o s i t i o n

'Agency
BRU

Component

A d m i n i s t r a t i o n

O f f i c e  o f  P u b l i c  A d v o c a c y
Puge 4 of 7
Revised Date

FY  89
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PS

Position Title
A t t o r n e y  I V

No. of positions Range/Step
2 4 / A

Barg. Unit

l ime Status 

P F T

Staff Months

12

Location

E B A - A n c h o r a g e
Election District

Funding Source for Total Cost

Federa l Receip ts 1002
G. F. Match 1002
General Fund 1004
GF Program Receipts 1005

Other

.7.4 r 8.5.6.

Type of Expenditure Amount

1 2 3

Salarv 5 6 . 2 4 4
Benefits 1 8 , 6 1 2
Premium Pay
Other

Total Personal Services 7 4 , 8 5 6
Travel
Contractual
Commodities
Equipment
Other

Total Cost 7 4 , 8 5 6

iustification

T h i s  p o s i t i o n  w i l l  a c t  as c o - c o u n s e l  t o  
t h e  A t t o r n e y  V  p o s i t i o n  i n  a l l  d e a t h  
p e n a l t y  c a s e s .  A s  p a r t  o f  t h e  d e a t h  
p e n a l t y  t e a m ,  t h i s  p o s i t i o n  w i l l  p r e p a r e  
m o t i o n s ,  i n t e r v i e w  w i t n e s s e s ,  w r i t e  
a p p e l l a t e  b r i e f s  a n d  a s s i s t  t h e  l e a d  
a t t o r n e y  in c o n d u c t i n g  t h e  g u i l t  a n d  
p e n a l t y  p h a s e s  o f  a l l  d e a t h  p e n a l t y  
c a s e s .  T w o  a t t o r n e y s  a r e  r e q u i r e d  f o r  
e a c h  c a s e  i n  o r d e r  t o  s h a r e  t h e  e n o r m o u s  
w o r k l o a d  a n d  t o  a s s u r e  e f f e c t i v e  
r e p r e s e n t a t i o n  o f  t h e  a c c u s e d .

R e q u e s t  F o r
N e w  P o s i t i o n

"Agency

BRU

Component

A d m i n i s t r a t i o n

O f f i c e  o f  P u b l i c  A d v o c a c y  
------------------------------------in Page 5 of

Revised Dale

FY  89



Position Title
Investigator III

l ime Status
PFT

Staff Months
1 2

No. of Positions
1

Range/Step

Location
E B A - A n c h o r a g e

M IA . Barg. Unit

Election District

f-rff
Type of Expenditure Amount

t 2 3

Snl.irv 3 7 , 3 5 6 • ’• ‘ :
'• •, >'./<} - . ■

■ ' V '
Benefits 1 4 , 6 0 1
Premium Pay
Oilier

i Toial Personal Services ■ 5 1 . 9 5 7
Travel
Contractual
Commodities
Equipment
Other

Total Cost 5 1 , 9 5 7
■if!

Funding Source for Total Cost
Federal Receipts 1(102
O. F. Match 1002
General Fund 1004
GF Program Receipts 1005
Other

5 1 , 9 5 7

■ • :’&4£
• . ■ ■ ■■■

Justification
T h i s  p o s i t i o n  w i l l  p e r f o r m  a l l  i n v e s t i ­

g a t i v e  d u t i e s  i n  d e a t h  p e n a l t y  c a s e s .  
E x t e n s i v e  e x p e r i e n c e  i n  a l l  a r e a s  o f  
c r i m i n a l  i n v e s t i g a t i o n  w i l l  b e  r e q u i r e d  
t o  a s s u r e  t h a t  d e f e n d a n t s  f a c i n g  
e x e c u t i o n  r e c e i v e  a t h o r o u g h  a n d  
e f f e c t i v e  i n v e s t i g a t i o n .  T h i s  p o s i t i o n  
w i l l  i n t e r v i e w  w i t n e s s e s ,  e x a m i n e  t h e  
c r i m e  s c e n e  a n d  a l l  p h y s i c a l  e v i d e n c e ,  
a r r a n g e  t r a n s p o r t a t i o n ,  s e r v e  s u b p o e n a s ,  
f o l l o w u p  a n d  r e v i e w  t h e  p r o s e c u t i o n  

i n v e s t i g a t i o n  a n d  c o o r d i n a t e  w i t n e s s  
t e s t i m o n y .

T h e  O P A  c u r r e n t l y  h a s  n o  i n v e s t i g a t o r  
p o s i t i o n s .  I t  is a n t i c i p a t e d  t h a t  t h e  
p o s i t i o n  w i l l  w o r k  f u l l  t i m e  o n  d e a t h  
p e n a l t y  c a s e s .

R e q u e s t  F o r
N e w  P o s i t i o n

Agency

BRU

Component

A d m i n i s t r a t i o n

D f f i r - p  n f  P n t v L l r !  A r iv n r- a  r y Page 6 of 7
Revised Date



Position Title
L eq a ] S e c r e t a r y  I

No. of Positions Range/Step Bare. Unit
1 1 0 / A  G

l ime Status 
P F T

Slalf Months
12

Location Election District 
E B A - A n c h o r a q e  8

••••:] ■ < V  '' . ' H Justification
Type of Expenditure Amount T h e  A n c h o r a g e  o f f i c e  o f  O P A  is p r e s e n t l y

1 2 3 s t a f f e d  w i t h  3 l e g a l  s e c r e t a r i e s  w h o

Salarv 2 2 , 0 2 0
' . ' • :

p r o v i d e  c l e r i c a l  s u p p o r t  t o  12 p r o ­
f e s s i o n a l  p o s i t i o n s .  T h e  a d d i t i o n  o f  
2 a t t o r n e y s  a n d  1 i n v e s t i g a t o r  w i l l

Benefits 1 0 , 8 1 3
Premium Pay . , '

Other /' | i n c r e a s e  t h e  A nchoracre c l e r i c a l  w o r k l o a d
Total Personal Services 32,833. d r a m a t i c a l l y .  T h e  c o m p l e x  i s s u e s  i n v o l v e d  

i n  d e a t h  p e n a l t y  c a s e s  a n d  t h e  l e n g t h  
o f  e a c h  c a s e  t h r o u g h  s e n t e n c i n g  a n d  

a p p e a l  n e c e s s i t a t e s  t h e  a d d i t i o n  o f  a 
l e g a l  s e c r e t a r y  t o  h a n d l e  t h e  i n c r e a s e d  
w o r k l o a d .

Travel
Contractual
Commodities
l-.(|uipmcnt • «.
Uilier

Total Cost 3 2 , 8 3 3

Funding Source for Total Cost
Federal Receipts 11)02
<T F. Match 1001
General Fund 1004 3 2 , 8 3 3
GF Program Receipts 1005
Oilier

R e q u e s t  F o r
N e w  P o s i t i o n

‘Agency A d m i n i s t r a t i o n  _____________

BRU O f f i c e  o f  P u b l i c  A d v o c a c y  

C o m p o n e n t _____________________________________

Page 7 of 7
Revised Dale
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FISCAL NOTE

Senate Bill 17
Page 2

r e f l e c t s  t h e  h o u s i n g  o f  p e r s o n s  c o n d e m n e d  to d e a t h  a t  t h e  S p r i n g  
C r e e k  C o r r e c t i o n a l  C e n t e r .  T h e  p r e v i o u s  f i s c a l  n o t e  w a s  w r i t t e n  

p r i o r  to i t s  c o n s t r u c t i o n  a n d  s u b s e q u e n t  o p e n i n g .
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W O R K  D R A F T

Original sponsors:

W O R K  D R A F T

Fischer, Kelly, 
Pearce, et al.

6-0343E
C h e n o w e c h
1/24/89

W O R K  D R A F T

1

2

3

4

5

6

7

8 

9

10

11

12

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20 

21 

22

2 3

2 4

2 5

2 6

2 7

2 8  

2 9

IN THE SENATE

CS FOR SENATE BILL NO. 17 ( )

IN THE LEGISLATURE OF T HE STATE O F  A LASKA 

S I XTEENTH LEGISLATURE - FIRST SESSION 

A  BILL

For an A c t  entitled: "An Act authorizing capital punishment, amending th

definition of the crime of m u r d e r  in the first 

degree, classifying m u r d e r  in the first degree as a 

capital felony, and establ i s h i n g  sentencing pr o c e­

dures for capital felonies; a m e n d i n g  Rules 32, 32.1,

and 32.3, A laska Rules of Criminal Procedure, and

Rules 204, 210, a nd 212, A l a s k a  Rules of Appellate 

Procedure; and pro v i d i n g  for an e f fective date."

BE IT E N A CTED BY T HE LEGISLATURE OF T HE STATE OF ATASKA:

* Section 1. AS 11.31.100(d) is a m e nded to r e d :

(d) A n  a t t empt is

(1) an u n c lassified felony if t he crime a t tempted is a

capital felony [MURDER IN THE FIRST D E G R E E ] }

(2) a class A  felony if the crime a t tempted is an u n c l a s­

sified felony other th a n  a capital felony [MURDER IN THE FIRST DE­

GREE] ;

(3) a class B felony if the crime a t tempted is a class A

felony;

(4) a class C felony if the crime attempted is a class B

felony;

(5) a class A  m i s d e m e a n o r  if the crime a t tempted is a class

C felony;

(6) a class B m i s d e m e a n o r  if the crime a t tempted is a class 

A  or class B misdemeanor.

-1 - C S S B  17 ( )



WORK DRAFT WORK DRAFT W O R K  D R A F T

*  S e c .  2 .  AS 1 1 . 3 1 . 1 1 0 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  S o l i c i t a t i o n  i s  a

( 1 )  c l a s s  A f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a n  u n c l a s ­

s i f i e d  o r  c a p i t a l  f e l o n y ;

( 2 )  c l a s s  B f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a  c l a s s  A

f e l o n y ;

f e l o n y ;

f e l o n y ;

( 3 )  c l a s s  C f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a  c l a s s  B

( 4 )  c l a s s  A m i s d e m e a n o r  i f  t h e  c r i m e  s o l i c i t e d  i s  a  c l a s s  C

( 5 )  c l a s s  B m i s d e m e a n o r  i f  t h e  c r i m e  s o l i c i t e d  i s  a  c l a s s  A 

o r  c l a s s  B m i s d e m e a n o r .

* S e c .  3 .  AS 1 1 . 4 1 . 1 0 0  i s  a m e n d e d  t o  r e a d :

S e c .  1 1 . 4 1 . 1 0 0 .  MURDER I N  THE F I R S T  D E G R E E. ( a )  A p e r s o n

c o m m i t s  t h e  c r i m e  o f  m u r d e r  i n  t h e  f i r s t  d e g r e e  i f

( 1 )  w i t h  i n t e n t  t o  c a u s e  t h e  d e a t h  o f  a n o t h e r  p e r s o n ,  t i n :

p e r s o n

(A )  c a u s e s  t h e  d e a t h  o f  a n y  p e r s o n ;  o r

( B )  c o m p e l s  o r  i n d u c e s  a n y  p e r s o n  t o  c o m m i t  s u i c i d e  

t h r o u g h  d u r e s s  o r  d e c e p t i o n ;  [O R ]

( 2 )  t h e  p e r s o n  k n o w i n g l y  e n g a g e s ,  u n d e r  c i r c u m s t a n c e s  

m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  t o  t h e  v a l u e  o f  h u m a n  l i f e ,  i n  a  

p a t t e r n  o r  p r a c t i c e  o f  a s s a u l t  o r  t o r t u r e  o f  a  c h i l d  u n d e r  t h e  a g e  o f  

1 6 .  a n d  o n e  o f  t h e  a c t s  o f  a s s a u l t  o r  t o r t u r e  r e s u l t s  i n  t h e  d e a t h  o f  

t h e  c h i l d ;  f o r  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  a  p e r s o n  " e n g a g e s  i n  a  

p a t t e r n  o r  p r a c t i c e  o f  a s s a u l t  o r  t o r t u r e "  i f  t h e  p e r s o n  i n f l i c t s  

s e r i o u s  p h y s i c a l  i n j u r y  t o  t h e  c h i l d  b y  a t  l e a s t  t w o  s e p a r a t e  a c t s ,  

a n d  o n e  o f  t h e  a c t s  r e s u l t s  i n  t h e  d e a t h  o f  t h e  c h i l d : o r

( 3 )  d e l i v e r s  a n y  a m o u n t  o f  a  s c h e d u l e  I A  o r  I I A  c o n t r o l l e d

C S S B  17 ( ) -2-



substance to another person and, as a direct result of the other

p e r s o n ' s  u s e  o f  t h e  s c h e d u l e  I A  o r  s c h e d u l e  I I A  c o n t r o l l e d  s u b s t a n c e ,  

t h a t  p e r s o n  d i e s .

( b )  M u r d e r  i n  t h e  f i r s t  d e g r e e  i s  a  c a p i t a l  [AN U N C L A S S IF IE D ]  

f e l o n y  a n d  i s  p u n i s h a b l e  a s  p r o v i d e d  i n  AS 1 2 . 5 5 . 1 2 5 (aV  [A S  1 2 . 5 5 ] .  

S e c .  4 .  AS 1 1 . 4 1 . 1 0 0  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( c )  I n  t h i s  s e c t i o n ,  " s c h e d u l e  I A  c o n t r o l l e d  s u b s t a n c e "  a n d  

" s c h e d u l e  I I A  c o n t r o l l e d  s u b s t a n c e "  h a v e  t h e  m e a n i n g s  g i v e n  i n  AS 1 1 . -  

7 1 . 9 0 0 .

S e c .  5 .  AS 1 2 . 3 0 . 0 2 J ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A  p e r s o n  c h a r g e d  w i t h  a n  o f f e n s e  s i  a l l ,  a t  t h a t  p e r s o n ' s

f i r s t  a p p e a r a n c e  b e f o r e  a  j u d i c i a l  o f f i c e r ,  b e  o r d e r e d  r e l e a s e d  p e n d ­

i n g  t r i a l  o n  t h e  p e r s o n ' s  p e r s o n a l  r e c o g n i z a n c e  o r  u p o n  t h e  e x e c u t i o n  

o f  a n  u n s e c u r e d  a p p e a r a n c e  b o n d  i n  a n  a m o u n t  s p e c i f i e d  b y  t h e  j u d i c i a l  

o f f i c e r  u n l e s s  t h e  o f f e n s e  i s  a  c a p i t a l  f e l o n y ,  a n  u n c l a s s i f i e d  f e l o ­

n y , .  o r  a  c l a s s  A f e l o n y  o r  u n l e s s  t h e  o f f i c e r  d e t e r m i n e s  t h a t  t h e  

r e l e a s e  o f  t h e  p e r s o n  w i l l  n o t  r e a s o n a b l y  a s s u r e  t h e  a p p e a r a n c e  o f  t h e  

p e r s o n  a s  r e q u i r e d ,  o r  w i l l  p o s e  a  d a n g e r  t o  o t h e r  p e r s o n s  a n d  t h e  

c o m m u n i t y .  I f  t h e  o f f e n s e  w i t h  w h i c h  a  p e r s o n  i s  c h a r g e d  i s  a  f e l o n y ,  

o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  j u d i c i a l  o f f i c e r  m a y  a l l o w  

t h e  p r o s e c u t i n g  a t t o r n e y  u p  t o  4 8  h o u r s  t o  d e m o n s t r a t e  t h a t  r e l e a s e  o f  

t h e  p e r s o n  c n  t h e  p e r s o n ' s  p e r s o n a l  r e c o g n i z a n c e  o r  u p o n  t h e  e x e c u t i o n  

o f  a n  u n s e c u r e d  a p p e a r a n c e  b o n d  w i l l  n o t  r e a s o n a b l y  a s s u r e  t h e  a p p e a r ­

a n c e  o f  t h e  p e r s o n ,  o r  w i l l  p o s e  a  d a n g e r  t o  o t h e r  p e r s o n s  a n d  t h e  

c o m m u n i t y .

S e c .  6 .  AS 1 2 . 3 0 . 0 4 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  ( a )  o f  t h i s  s e c t i o n ,  i f  a

p e r s o n  h a s  b e e n  c o n v i c t e d  o f  a n  o f f e n s e  t h a t  [W H IC H ] i s  a  c a p i t a l

f e l o n y ,  a n  u n c l a s s i f i e d  f e l o n y o r  a  c l a s s  A  f e l o n y ,  t h e  p e r s o n  m a y
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n o t  b e  r e l e a s e d  o n  b a i l  e i t h e r  b e f o r e  s e n t e n c i n g  o r  p e n d i n g  a p p e a l .

* S e c .  7 .  AS 1 2 . 4 7 . 1 1 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  O n  o r  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  i n i t i a l  9 0 - d a y  p e r i o d  o f  

c o m m i t m e n t  t h e  c o u r t  s h a l l  c o n d u .  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  o r  

n o t  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t .  I f  t h e  c o u r t  f i n d s  b y  a  p r e ­

p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t ,  t h e  

c o u r t  m a y  r e c o m m i t  t h e  d e f e n d a n t  f o r  a  s e c o n d  p e r i o d  o f  9 0  d a y s .  T h e  

c o u r t  s h a l l  d e t e r m i n e  a t  t h e  e x p i r a t i o n  o f  t h e  s e c o n d  9 0 - d a y  p e r i o d  

w h e t h e r  t h e  d e f e n d a n t  h a s  b e c o m e  c o m p e t e n t .  I f  a t  t h e  e x p i r a t i o n  o f  

t h e  s e c o n d  9 0 - d a y  p e r i o d  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  d e f e n d a n t  

c o n t i n u e s  t o  b e  i n c o m p e t e n t  t o  s t a n d  t r i a l ,  t h e  c h a r g e s  a g a i n s t  t h e  

d e f e n d a n t  s h a l l  b e  d i s m i s s e d  w i t h o u t  p r e j u d i c e  a n d  c o n t i n u e d  c o m m i t ­

m e n t  o f  t h e  d e f e n d a n t  s h a l l  b e  g o v e r n e d  b y  t h e  p r o v i s i o n s  r e l a t i n g  t o  

c i v i l  c o m m i t m e n t s  u n d e r  AS 4 7 . 3 0 . 7 0 0  -  4 7 . 3 0 . 9 1 5  u n l e s s  t h e  d e f e n d a n t  

i s  c h a r g e d  w i t h  a  c r i m e  i n v o l v i n g  f o r c e  a g a i n s t  a  p e r s o n  a n d  t h e  c o u r t  

f i n d s  t h a t  t h e  d e f e n d a n t  p r e s e n t s  a  s u b s t a n t i a l  d a n g e r  o f  p h y s i c a l  

i n j u r y  t o  o t h e r  p e r s o n s  a n d  t h a t  t h e r e  i s  a  s u b s t a n t i a l  p r o b a b i l i t y  

t h a t  t h e  d e f e n d a n t  w i l l  r e g a i n  c o m p e t e n c y  w i t h i n  a  r e a s o n a b l e  p e r i o d  

o f  t i m e ,  i n  w h i c h  c a s e  t h e  c o u r t  m a y  e x t e n d  t h e  p e r i o d  o f  c o m m i t m e n t  

f o r  a n  a d d i t i o n a l  s i x  m o n t h s .  I f  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t  a t  

t h e  e x p i r a t i o n  o f  t h e  a d d i t i o n a l  s i x - m o n t h  p e r i o d ,  t h e  c h a r g e s  s h a l l  

b e  d i s m i s s e d  w i t h o u t  p r e j u d i c e  a n d  e i t h e r  c i v i l  c o m m i t m e n t  p r o c e e d i n g s  

s h a l l  b e  i n s t i t u t e d  o r  t h e  c o u r t  s h a l l  o r d e r  t h e  r e l e a s e  o f  t h e  d e f e n ­

d a n t .  I f  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t  f o r  f i v e  y e a r s  a f t e r  t h e  

c h a r g e s  h a v e  b e e n  d i s m i s s e d  u n d e r  t h i s  s u b s e c t i o n ,  t h e  d e f e n d a n t  m a y  

n o t  b e  c h a r g e d  a g a i n  f o r  a n  o f f e n s e  a r i s i n g  o u t  o f  t h e  f a c t s  a l l e g e d  

i n  t h e  o r i g i n a l  c h a r g e s ,  e x c e p t  i f  t h e  o r i g i n a l  c h a r g e  i s  a  c l a s s  A 

f e l o n y ^ .  [O R ] u n c l a s s i f i e d  f e l o n v . o r  c a p i t a l  f e l o n y .

* S e c .  8 .  AS 1 2 . 5 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :
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S e c .  1 2 . 5 5 . 1 1 7 .  REVIEW  O F JUDGMENT O F C O N V IC T IO N  OF A C A P IT A L  

FE LO N Y . ( a )  A j u d g m e n t  o f  c o n v i c t i o n  o f  a  c a p i t a l  f e l o n y  f o r  w h i c h  a  

s e n t e n c e  o f  d e a t h  i s  i m p o s e d  s h a l l  a u t o m a t i c a l l y  b e  r e v i e w e d  b y  t h e  

s u p r e m e  c o u r t  w i t h i n  6 0  d a y s  a f t e r  i m p o s i t i o n  o f  t h e  s e n t e n c e .  T h i s  

t i m e  l i m i t  m a y  b e  e x t e n d e d  b y  t h e  s u p r e m e  c o u r t  f o r  g o o d  c a u s e .

( b )  A r e v i e w  u n d e r  t h i s  s e c t i o n  h a s  p r i o r i t y  o v e r  a l l  o t h e r  

c a s e s  a n d  t h e  c a s e  s h a l l  b e  h e a r d  i n  a c c o r d a n c e  w i t h  r u l e s  a d o p t e d  b y  

t h e  s u p r e m e  c o u r t .  O n  r e v i e w ,  t h e  c o u r t  s h a l l  d e t e r m i n e  w h e t h e r

( 1 )  t h e  s e n t e n c e  w a s  i m p o s e d  u n d e r  t h e  i n f l u e n c e  o f  p a s ­

s i o n ,  p r e j u d i c e ,  o r  o t h e r  a r b i t r a r y  f a c t o r ;

( 2 )  t h e  e v i d e n c e  s u p p o r t s  t h e  f i n d i n g  o f  a n  a g g r a v a t i n g  

f a c t o r  u n d e r  AS 1 2 . 5 5 . 1 7 9  a n d  w h e t h e r  t h e  c o u r t  h a s  p r o p e r l y  c o n s i d e r ­

e d  m i t i g a t i n g  f a c t o r s  u n d e r  AS 1 2 . 5 5 . 1 8 0 ;

( 3 )  t h e  s e n t e n c e  i s  e x c e s s i v e  o r  d i s p r o p o r t i o n a t e  t o  t h e  

p e n a l t y  i m p o s e d  i n  s i m i l a r  c a s e s ,  c o n s i d e r i n g  b o t h  t h e  c r i m e  a n d  t h e  

d e f e n d a n t ;  a n d

( 4 )  a n y  o t h e r  i s s u e  t h a t  t h e  d e f e n d a n t  m a y  r a i s e  a s  a  p o i n t

o n  a p p e a l .

( c )  I n  i t s  c o n s i d e r a t e * ^  o f  a n  a u t o m a t i c  a p p e a l  u n d e r  ( a )  a n d

( b )  o f  t h i s  s e c t i o n ,  t h e  s u p r e m e  c o u r t

( 1 )  m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  f i l e  a  n o t i c e  o f  

a p p e a l ,  u n l e s s  t h e  d e f e n d a n t  r a i s e s  a n  i s s u e  a s  a  p o i n t  o n  a p p e a l  

u n d e r  ( b ) ( 4 )  o f  t h i s  s e c t i o n ;

( 2 )  m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  p a y  a  f e e ;

( 3 )  s h a l l  d e s i g n a t e  t h e  e n t i r e  r e c o r d  o f  t h e  p r o c e e d i n g s  

b e f o r e  t h e  s e n t e n c i n g  c o u r t  a s  t h e  r e c o r d  o n  a p p e a l ;

( 4 )  s h a l l  p r e p a r e  t h e  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  f o r  t h e  

r e c o r d  o n  a p p e a l  a t  p u b l i c  e x p e n s e ;  a n d

( 5 )  m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  s u b m i t  a n d  f i l e  a
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b r i e f ,  u n l e s s  t h e  d e f e n d a n t  r a i s e s  a n  i s s u e  a s  a  p o i n t  o n  a p p e a l  u n d e r

( b ) ( 4 )  o f  t h i s  s e c t i o n .

( d )  I f  t h e  s u p r e m e  c o u r t  u p h o l d s  a  j u d g m e n t  o f  c o n v i c t i o n  a n d  

s e n t e n c e  o f  d e a t h ,  t h e  c o u r t  s h a l l  i s s u e  a  d e a t h  w a r r a n t  t h a t  s p e c ­

i f i e s  a  d a t e  o f  e x e c u t i o n .  T h e  s p e c i f i e d  d a t e  o f  e x e c u t i o n  m u s t  b e  

n o t  l e s s  t h a n  3 0  d a y s  n o r  m o r e  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  o f  t h e  

w a r r a n t .  T h e  d e a t h  w a r r a n t  s h a l l  b e  d e l i v e r e d  t o  t h e  c o m m i s s i o n e r  o f  

c o r r e c t i o n s .

* S e c .  9 .  AS 1 2 . 5 5 . 1 2 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  A d e f e n d a n t  c o n v i c t e d  o f  a  c a p i t a l  f e l o n y  [MURDER I N  THE 

F I R S T  DEGREE] s h a l l  b e  s e n t e n c e d  t o  a  d e f i n i t e  t e r m  o f  i m p r i s o n m e n t  o f  

a t  l e a s t  2 0  y e a r s  b u t  n o t  m o r e  t h a n  9 9  y e a r s , o r  s h a l l  b e  s e n t e n c e d  t o  

d e a t h .

* S e c .  1 0 .  AS 1 2 . 5 5  i s  a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  t o  r e a d :

S e c .  1 2 . 5 5 . 1 7 7 .  SE N T E N C IN G  PROCEDURE FO R A C A P IT A L  FELONY. ( a )  

I f ,  a f t e r  t r i a l  b y  j u r y ,  t h e  d e f e n d a n t  i s  c o n v i c t e d  o f  a  c a p i t a l  

f e l o n y ,  t h e  c o u r t  s h a l l  c o n d u c t  a  s e p a r a t e  s e n t e n c i n g  p r o c e e d i n g  

b e f o r e  t h e  t r i a l  j u r y  a s  s o o n  a s  p r a c t i c a b l e .  I f  a  j u r y  t r i a l  h a s  

b e e n  w a i v e d  o r  i f  t h e  d e f e n d a n t  p l e a d s  g u i l t y ,  t h e  s e n t e n c i n g  p r o c e e d ­

i n g  s h a l l  b e  h e l d  b e f o r e  a  j u r y  i m p a n e l e d  f o r  t h e  p u r p o s e .

( b )  D u r i n g  t h e  s e n t e n c i n g  p r o c e e d i n g ,  e v i d e n c e  m a y  b e  p r e s e n t e d  

a s  t o  a n y  m a t t e r  r e l e v a n t  t o  t h e  n a t u r e  o f  t h e  c r i m e ,  t h e  c h a r a c t e r  o f  

t h e  d e f e n d a n t ,  o r  a n y  a g g r a v a t i n g  o r  m i t i g a t i n g  f a c t o r  t h a t  t h e  c o u r t  

c o n s i d e r s  t o  h a v e  p r o b a t i v e  v a l u e ,  r e g a r d l e s s  o f  t h e  a d m i s s i b i l i t y  o f  

t h e  e v i d e n c e  u n d e r  t h e  r u l e s  o f  e v i d e n c e .  T h e  d e f e n d a n t  s h a l l  h a v e  a n  

o p p o r t u n i t y  t o  r e b u t  h e a r s a y  e v i d e n c e  t h a t  i s  a d m i t t e d .  T h e  s t a t e  a n d  

t h e  d e f e n d a n t  o r  t h e  d e f e n d a n t ' s  c o u n s e l  s h a l l  b e  p e r m i t t e d  t o  p r e s e n t  

o r a l  s t a t e m e n t s .  T h i s  s u b s e c t i o n  d o e s  n o t  a u t h c - . i z e  t h e  i n t r o d u c t i o n  

o f  e v i d e n c e  s e c u r e d  i n  v i o l a t i o n  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f
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( c )  A f t e r  h e a r i n g  t h e  e v i d e n c e ,  t h e  j u r y  s h a l l  d e l i b e r a t e  a n d  

r e c o m m e n d  a  s e n t e n c e  t o  t h e  c o u r t .  T h e  r e c o m m e n d e d  s e n t e n c e  m u s t  

i n c l u d e  w r i t t e n  f i n d i n g s  o f  w h e t h e r

( 1 )  a g g r a v a t i n g  f a c t o r s  e x i s t  t o  j u s t i f y  t h e  d e a t h  s e n ­

t e n c e ;

( 2 )  m i t i g a t i n g  f a c t o r s  e x i s t  t h a t  o u t w e i g h  t h e  a g g r a v a t i n g  

f a c t o r s ;  a n d

( 3 )  t h e  d e f e n d a n t  s h o u l d  b e  s e n t e n c e d  t o  d e a t h .

S e c .  1 2 . 5 5 . 1 7 8 .  SENTENCE I M P O S I T I O N  FOR C A P I T A L  FE LO N Y . ( a )  

A f t e r  c o n s i d e r i n g  t h e  e v i d e n c e  a n d  t h e  r e c o m m e n d e d  s e n t e n c e ,  t h e  c o u r t  

s h a l l  e n t e r  a  s e n t e n c e  o f  d e a t h  o r  a  t e r m  o f  i m p r i s o n m e n t  i n  a c c o r ­

d a n c e  w i t h  AS 1 2 . 5 5 . 1 2 5 ( a ) .

( b )  T h e  c o u r t  m a y  n o t  i m p o s e  t h e  d e a t h  s e n t e n c e  u n l e s s  t h e  j u r y

( 1 )  f i n d s  a t  l e a s t  o n e  a g g r a v a t i n g  f a c t o r  t h a t  i s  n o t  

o u t w e i g h e d  b y  t h e  m i t i g a t i n g  f a c t o r s ;  a n d

( 2 )  r e c o m m e n d s  t h a t  t h e  d e f e n d a n t  b e  s e n t e n c e d  t o  d e a t h .

( c )  T h e  c o u r t  m a y  n o t  i m p o s e  t h e  d e a t h  s e n t e n c e  i f  t h e  j u r y

( 1 )  f i n d i n g s  d o  n e t  i n c l u d e  a n  a g g r a v a t i n g  f a c t o r ,  o r  

i n c l u d e  a n  a g g r a v a t i n g  f a c t o r  t h a t  i s  n o t  o u t w e i g h e d  b y  t h e  m i t i g a t i n g  

f a c t o r s ; o r

( 2 )  d o e s  n o t  r e c o m m e n d  a  s e n t e n c e  o f  d e a t h .

( d )  I f  t h e  c o u r t  e n t e r s  a  s e n t e n c e  o f  d e a t h ,  i t  s h a l l  m a k e  

w r i t t e n  f i n d i n g s  o f

( 1 )  a g g r a v a t i n g  f a c t o r s  t h a t  e x i s t  t o  j u s t i f y  t h e  s e n t e n c e ;

a n d

( 2 )  m i t i g a t i n g  f a c t o r s  c o n s i d e r e d  b y  t h e  c o u r t .

( e )  A j u d g m e n t  o f  c o n v i c t i o n  f o r  w h i c h  a  s e n t e n c e  o f  d e a t h  i s  

i m p o s e d  i s  s u b j e c t  t o  a u t o m a t i c  r e v i e w  u n d e r  AS 1 2 . 5 5 . 1 1 7 .

A l a s k a  o r  t h e  C o n s t i t u t i o n  of  t h e  U n i t e d  S t a t e s .
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S e c .  1 2 . 5 5 . 1 7 9 .  AGGRAVATING FA C T O R S . I n  d e t e r m i n i n g  w h e t h e r  t o  

i m p o s e  a  s e n t e n c e  o f  d e a t h ,  t h e  f o l l o w i n g  a g g r a v a t i n g  f a c t o r s  m a y  b e  

c o n s i d e r e d :

( 1 )  t h e  d e f e n d a n t ' s  c o n d u c t  d u r i n g  t h e  c o m m i s s i o n  o f  t h e  

o f f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  t o  a n o t h e r  p e r s o n  i n  t h a t  i t  

i n v o l v e d  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  k i d n a p p i n g ,  a s s a u l t  i n  

t h e  f i r s t  d e g r e e ,  t o r t u r e ,  o r  a n  a g g r a v a t e d  b a t t e r y ;

( 2 )  t h e  d e f e n d a n t ' s  c o n d u c t  c a u s e d  t h e  d e a t h  o f  t w o  o r  m o r e  

p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

( 3 )  t h e  d e f e n d a n t ' s  c o n d u c t  c r e a t e d  a  r i s k  o f  i m m i n e n t  

p h y s i c a l  i n j u r y  t o  t h r e e  o r  m o r e  p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

( 4 )  t h e  d e f e n d a n t  h a s  a  p r i o r  c o n v i c t i o n  f o r  a  f e l o n y  t h a t  

i n v o l v e d  t h e  u s e  o f  v i o l e n c e  a g a i n s t  a  p e r s o n  o r  f o r  m u r d e r  u n d e r  

AS 1 1 . 4 1 . 1 0 0  -  1 1 . 4 1 . 1 1 0 ,  f o r m e r  AS 1 1 . 1 5 . 0 1 0  o r  1 1 . 1 5 . 0 3 0 ,  o r  t h e  l a w  

o f  a n o t h e r  j u r i s d i c t i o n  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;

( 5 )  t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t ­

i n g  t h e  o f f e n s e  a t  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  o r  t h e  g o v e r n o r  

o f  t h i s  s t a t e ;

( 6 )  t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t ­

i n g  t h e  o f f e n s e  a t  a n  a c t i v e  o r  f o r m e r  l a w  e n f o r c e m e n t  o f f i c e r ,  p r o s ­

e c u t i n g  a t t o r n e y ,  f i r e m a n ,  j u d i c i a l  o f f i c e r ,  o r  c o r r e c t i o n a l  o f f i c e r  

d u r i n g  o r  b e c a u s e  o f  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s ;

( 7 )  t h e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  u n d e r  a n  a g r e e m e n t  

t h a t  t h e  d e f e n d a n t  e i t h e r  p a y  o r  b e  p a i d  f o r  t h e  c o m m i s s i o n  o f  t h e  

o f f e n s e ,  o r  f o r  o t h e r  p e c u n i a r y  g a i n ;

( 8 )  t h e  d e f e n d a n t  w a s  o n  r e l e a s e  u n d e r  AS 1 2 . 3 0 . 0 2 0  -  

1 2 . 3 0 . 0 4 0  f o r  a n o t h e r  f e l o n y  c h a r g e  o r  c o n v i c t i o n  h a v i n g  a s s a u l t  a s  a  

n e c e s s a r y  e l e m e n t .

S e c .  1 2 . 5 5 . 1 8 0 .  M I T IG A T IN G  FA C T O R S . I n  d e t e r m i n i n g  w h e t h e r  t o  

1 7  ( ) - 8 -
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impose the d e a t h  sentence, all m i t i g a t i n g  factors shall be considered,

including, b u t  n o t  limited to, t h e  following:

(1) the defe n d a n t  c o m m i t t e d  the offense u n d e r  a degree of 

duress, coercion, threat, or c o m p u l s i o n  that was insufficient to

constitute a d e f ense b u t  that s i g n i f i c a n t l y  affected the defendant's

c o n d u c t ;

(2} t he c o n duct of a y o u t h f u l  d e f e n d a n t  w a s  substantially 

influenced b y  a p e r s o n  m o r e  m a t u r e  t h a n  the defendant;

(3) t he d e f e n d a n t  ac t e d  w i t h  serious pr o v o c a t i o n  from the

victim;

(4) t h e  d e fendant a s s i s t e d  a u t h o rities to d e t e c t  or appre­

hend  other p e r s o n s  who committed the o f f e n s e  wit h  the defendant.

* Sec. 11. AS 12 is amended b y  a d d i n g  a n e w  c h a p t e r  to read:

C H A P T E R  58. I M P OSITION O F  D E A T H  PENALTY.

A R T I C L E  1. EXECUTION.

Sec. 12.58.010. EXE C U T I O N  U N D E R  SUPREME COURT DEATH WARRANT.

T he c o m m i s s i o n e r  shall specify t h e  t i m e  and p l a c e  of execution.

Sec. 12.58.020. EXEC U T I O N  BY L E T H A L  INJECTION. A f t e r  consulting 

a licensed physician, the c o m m i s s i o n e r  shall select a m e t h o d  of in­

jection and a d r u g  or c o m b i nation of d r u g s  to be us e d  for an execution 

b y  lethal injection.

Sec. 12.58.030. WITNESSES. T h e  c o m m i s s i o n e r  a nd a licensed

phy s i c i a n  c h o s e n  b y  the c o m m i s s i o n e r  shall b e  p r e sent at an execution 

u n d e r  this chapter.

Sec. 12.58.040. INVITEES. T h e  c o m m i s s i o n e r  m a y  invite not more 

t ha n  nine citizens, who are 19 ye a r s  of age or older, to be present at 

an execution, including the p r o s e c u t i n g  attorney, the d e f ense attor­

ney, relatives and friends of the defendant, or religious representa­

tives d e s i g n a t e d  b y  the defendant. A  p e r s o n  who is invited by the

- 9 -  C S S B  17 ( )
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S e c .  1 2 . 5 8 . 0 5 0 .  COVERAGE BY NEWS M E D IA .  ( a )  T h e  c o m m i s s i o n e r  

s h a l l  p e r m i t  a t  a n  e x e c u t i o n  t h e  a t t e n d a n c e  o f  n o t  m o r e  t h a n  s i x  

m e m b e r s  o f  t h e  p r i n t  a n d  b r o a d c a s t  n e w s  m e d i a  s e l e c t e d  b y  t h e  c o m m i s ­

s i o n e r  i n  a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t .  T h e  

s e l e c t e d  n e w s  m e d i a  m e m b e r s  s h a l l  s e r v e  a s  a  p o o l  f o r  o t h e r  m e m b e r s  o f  

t h e  n e w s  m e d i a  a s  a  c o n d i t i o n  o f  a t t e n d a n c e .

( b )  T h e  u s e  o f  p h o t o g r a p h i c  o r  r e c o r d i n g  e q u i p m e n t  m a y  n o t  b e  

p e r m i t t e d  a t  t h e  e x e c u t i o n  s i t e  u n t i l  t h e  e x e c u t i o n  i s  c o m p l e t e d ,  t h e  

b o d y  i s  r e m o v e d  a n d  t h e  s i t e  h a s  b e e n  r e s t o r e d  t o  a n  o r d e r l y  c o n d i ­

t i o n .  T h e  p h y s i c a l  a r r a n g e m e n t s  f o r  t h e  e x e c u t i o n  m a y  n o t  b e  d i s ­

t u r b e d .

( c )  A p e r s o n  w h o  v i o l a t e s  ( b )  o f  t h i s  s e c t i o n  i s  g u i l t y  o f  a  

c l a s s  B m i s d e m e a n o r .

S e c .  1 2 . 5 8 . 0 6 0 .  P R O V I S I O N S  GO VERNIN G ATTENDANCE A T  EX E C U T IO N ,

( a )  P e r s o n s  a t t e n d i n g  a n  e x e c u t i o n  a r e  s u b j e c t  t o  a  r e a s o n a b l e  s e a r c h  

a s  a  c o n d i t i o n  o f  a t t e n d a n c e .

( b )  P e r s o n s  o t h e r  t h a n  t h e  n e c e s s a r y  s t a f f  d e s i g n a t e d  b y  t h e  

c o m m i s s i o n e r  a n d  o t h e r s  p e r m i t t e d  u n d e r  AS 1 2 . 5 8 . 0 4 0  1 2 . 5 8 . 0 5 0  m a y  

n o t  b e  p e r m i t t e d  t o  a t t e n d  a n  e x e c u t i o n ,  n o r  m a y  a n y  p e r s o n  u n d e r  t h e  

a g e  o f  1 9  a t t e n d .

( c )  T h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  g o v e r n i n g  t h e  a t t e n ­

d a n c e  o f  p e r s o n s  a t  a n  e x e c u t i o n .

S e c .  1 2 . 5 8 . 0 7 0 .  RETURN O F  DEATH WARRANT. A f t e r  t h e  e x e c u t i o n  

t h e  c o m m i s s i o n e r  s h a l l  m a k e  a  r e t u r n  u p o n  t h e  d e a t h  w a r r a n t ,  s h o w i n g  

t h e  t i m e ,  p l a c e ,  a n d  m a n n e r  i n  w h i c h  t h e  d e f e n d a n t  w a s  e x e c u t e d .

A R T IC L E  2 .  STAY OF E X E C U T IO N .

S e c .  1 2 . 5 8 . 2 0 0 .  INCOM PETENCY OR PREGNANCY OF PE R S O N  SENTENCED TO 

DEATH. I f ,  a f t e r  a  s e n t e n c e  o f  d e a t h  i s  i m p o s e d ,  t h e  c o m m i s s i o n e r  h a s  

CS SB  1 7  ( ) - 1 0 -
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r e a s o n  t o  b e l i e v e  t h a t  t h e  d e f e n d a n t  h a s  b e c o m e  i n c o m p e t e n t  t o  p r o c e e d  

w i t h  t h e  e x e c u t i o n  o r  t h a t  t h e  d e f e n d a n t  i s  p r e g n a n t ,  t h e  c o m m i s s i o n e r  

s h a l l  i m m e d i a t e l y  g i v e  w r i t t e n  n o t i c e  t o  t h e  c o u r t  i n  w h i c h  t h e  s e n ­

t e n c e  o f  d e a t h  w a s  i m p o s e d ,  t h e  p r o s e c u t i n g  a t t o r n e y ,  a n d  c o u n s e l  f o r  

t h e  d e f e n d a n t .  T h e  e x e c u t i o n  o f  s e n t e n c e  s h a l l  b e  s t a y e d  p e n d i n g  

f u r t h e r  o r d e r  o f  t h e  c o u r t .

S e c .  1 2 . 5 8 . 2 1 0 .  EX AM INA TION IN T O  COMPETENCY. ( a )  O n  r e c e i p t  o f  

n o t i c e  u n d e r  AS 1 2 . 5 8 . 2 0 0  t h a t  t h e  d e f e n d a n t  i s  b e l i e v e d  t o  b e  i n c o m ­

p e t e n t ,  t h e  s e n t e n c i n g  c o u r t  s h a l l  e x a m i n e  t h e  m e n t a l  c o n d i t i o n  o f  t h e  

d e f e n d a n t  i n  t h e  s a m e  m a n n e r  a s  p r o v i d e d  f o r  e x a m i n i n g  p e r s o n s  f o r  

c o m p e t e n c y  t o  s t a n d  t r i a l  u n d e r  AS 1 2 . 4 7 . 0 7 0 .

( b )  I f  t h e  s e n t e n c i n g  c o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  i s  i n c o m p e ­

t e n t ,  t h e  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h a t  f i n d i n g  t o  t h e  s u p r e m e  

c o u r t  a n d  t h e  c o m m i s s i o n e r ,  a n d  s h a l l  e n t e r  a n  o r d e r  f o r  c o m m i t m e n t  i n  

t h e  s a m e  m a n n e r  a s  p r o v i d e d  f o r  c o m m i t m e n t  u n d e r  AS 1 2 . 4 7 . 1 1 0 .

( c )  J f  t h e  s e n t e n c i n g  c o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  i s  c o m p e ­

t e n t ,  t h e  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h e  f i n d i n g  t o  t h e  s u p r e m e  

c o u r t  a n d  t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  c o u r t  s h a l l  i s s u e  a n d  d e l i v e r  

a n o t h e r  w a r r a n t  t o  t h e  c o m m i s s i o n e r  u n d e r  AS 1 2 . 5 5 . 1 1 7 ,  t o g e t h e r  w i t h  

a  c o p y  o f  t h e  c e r t i f i e d  f i n d i n g .  U n l e s s  t h e  s e n t e n c i n g  c o u r t ' s  f i n d ­

i n g  i s  a p p e a l e d  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  c o u r t  r u l e ,  t h e  w a r r a n t  

s h a l l  s p e c i f y  a  d a t e  o f  e x e c u t i o n  t h a t  i s  n o t  l e s s  t h a n  3 0  d a y s  n o r  

m o r e  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  o f  t h e  w a r r a n t .

S e c .  1 2 . 5 8 . 2 2 0 .  D I S P O S I T I O N  P E N D IN G  PREGNANCY. ( a )  I f  t h e  

d e f e n d a n t  i s  p r e g n a n t ,  t h e  s e n t e n c i n g  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  

t h a t  f i n d i n g  t o  t h e  s u p r e m e  c o u r t  a n d  t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  

c o u r t  s h a l l  i s s u e  a n  o r d e r  s t a y i n g  t h e  e x e c u t i o n  o f  t h e  s e n t e n c e  o f  

d e a t h  d u r i n g  t h e  p r e g n a n c y .

( b )  W h e n  t h e  d e f e n d a n t  i s  n o  l o n g e r  p r e g n a n t ,  t h e  s e n t e n c i n g

- 1 1 -  C S S b  17 ( )
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c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h e  f i n d i n g  t o  t h e  s u p r e m e  c o u r t  a n d  

t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  c o u r t  s h a l l  i s s u e  a n d  d e l i v e r  a n o t h e r  

w a r r a n t  u n d e r  AS 1 2 . 5 5 . 1 1 7 ,  t o g e t h e r  w i t h  a  c o p y  o f  t h e  c e r t i f i e d  

f i n d i n g .  U n l e s s  t h e  s e n t e n c i n g  c o u r t ' s  f i n d i n g  i s  a p p e a l e d  u n d e r  

a p p l i c a b l e  c o u r t  r u l e ,  t h e  w a r r a n t  s h a l l  s p e c i f y  a  d a t e  o f  e x e c u t i o n  

n o t  l e s s  t h a n  3 0  d a y s  n o r  m o r e  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  o f  t h e  

w a r r a n t .

A R T IC L E  3 .  GENERAL P R O V I S I O N S .

S e c .  1 2 . 5 8 . 9 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,

( 1 )  " c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s ;

( 2 )  " d e p a r t m e n t "  m e a n s  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s .

*  S e c .  1 2 .  AS 2 2 . 0 7 . 0 2 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  c o u r t  of. a p p e a l s  h a s  a p p e l l a t e  j u r i s d i c t i o n  i n  a c t i o n s  

a n d  p r o c e e d i n g s  c o m m e n c e d  i n  t h e  s u p e r i o r  c o u r t  i n v o l v i n g :

( 1 )  c r i m i n a l  p r o s e c u t i o n , e x c e p t  p r o s e c u t i o n  f o r  a  c a p i t a l  

f e l o n y  f o r  w h i c h  a  d e a t h  s e n t e n c e  i s  i m p o s e d ;

( 2 )  p o s t - c o n v i c t i o n  r e l i e f ;

( 3 )  c h i l d r e n ' s  c o u r t  m a t t e r s  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 1 ) ,  

i n c l u d i n g  w a i v e r  o f  c h i l d r e n ' s  c o u r t  j u r i s d i c t i o n  o v e r  a  m i n o r  u n d e r  

AS 4 7 . 1 0 ;

( 4 )  e x t r a d i t i o n ;

( 5 )  h a b e a s  c o r p u s ;

( 6 )  p r o b a t i o n  a n d  p a r o l e ;  a n d

( 7 )  b a i l .

*  S e c .  1 3 .  AS 2 2 . 0 7 . 0 2 0 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  E x c e p t  f o r  a p p e a l s  o f  a  d e a t h  s e n t e n c e ,  t h e  [T H E ]  c o u r t  o f  

a p p e a l s  h a s  j u r i s d i c t i o n  t o  h e a r  a p p e a l s  o f  s e n t e n c e s  o f  i m p r i s o n m e n t  

i m p o s e d  b y  t h e  s u p e r i o r  c o u r t  o n  t h e  g r o u n d s  t h a t  t h e  s e n t e n c e  i s  

e x c e s s i v e  o r  t o o  l e n i e n t  a n d ,  i n  t h e  e x e r c i s e  o f  t h i s  j u r i s d i c t i o n ,

C S S B  17 ( ) - 1 2 -



m a y  m o d i f y  t h e  s e n t e n c e  a s  p r o v i d e d  b y  l a w  a n d  t h e  s t a t e  c o n s t i t u t i o n .

* S e c .  1 4 .  A P P L I C A B I L I T Y  TO C R IM IN A L  R U L E S .  T h e  a m e n d m e n t s  t o  AS 1 2 . 5 5  

m a d e  b y  s e c s .  8 a n d  1 0  o f  t h i s  A c t ,  a n d  AS 1 2 . 5 8 ,  a d d e d  b y  s e c .  1 1  o f  t h i s  

A c t ,  h a v e  t h e  e f f e c t  o f  m o d i f y i n g  t h e  s e n t e n c i n g  p r o v i s i o n s  o f  R u l e s  3 2 ,  

3 2 . 1 ,  a n d  3 2 . 3 ,  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  b y  e s t a b l i s h i n g  e x c l u ­

s i v e  p r o c e d u r e s  f o r  i m p o s i t i o n  o f  d e a t h  s e n t e n c e  b y  t r i a l  c o u r t  a n d  b y  

a u t h o r i z i n g  a u t o m a t i c  a p p e a l  o f  t h o s e  s e n t e n c e s  t o  t h e  A l a s k a  S u p r e m e  

C o u r t .

* S e c .  1 5 .  A P P L I C A B I L I T Y  TO A PPE L L A T E . R U L E S .  AS 1 2 . 5 5 . 1 1 7 ( c ) ,  a d d e d  b y  

s e c .  8 o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f  a m e n d i n g  R u l e s  2 0 4 ,  2 1 0 ,  a n d  2 1 2 ,  

A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  b y  e s t a b l i s h i n g  p r o c e d u r e s  a n d  l i m i t a ­

t i o n s  o n  p r o c e d u r e s  r e l a t i n g  t o  t h e  f i l i n g  a n d  d i s p o s i t i o n  o f  a p p e a l s  o f  

s e n t e n c e s  i n  c a s e s  i n  w h i c h  t h e  d e a t h  p e n a l t y  i s  i m p o s e d .

* S e c .  1 6 .  T h i s  A c t  a p p l i e s  t o  c r i m e s  c o m m i t t e d  a f t e r  t h e  e f f e c t i v e  

d a t e  o f  t h i s  A c t .

* S e c .  1 7 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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Introduced: 1/9/89
Referred: Judiciary and Finance
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$

BY FISCHER, KELLY AND1 IN THE SENATE PEARCE
2 SENATE BILL NO. 17
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act enti tled: "An Act authorizing capital punishment, classifying
7 murder in the f i r s t  degree as a capital felony, and
8 establishing sentencing procedures for capital felo-
9 nies; directing an advisory vote on whether the
10 capital punishment law should take effect; amending
11 Rules 32, 32.1, and 32.3, Alaska Rules of Criminal
12 Procedure, and Rules 204, 210, and 212, Alaska Rules
13 of Appellate Procedure; and providing for an effec-
14 tive date."
15 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
16 * Section 1. AS 11.31.100(d) is amended to read:
17 (d) An attempt is
18 (1) an unclassified felony i f  the crime attempted is a
19 capital felony [MURDER IN THE FIRST DEGREE];
20 (2) a class A felony i f  the crime attempted is an unclas-
21 sif ied felony other than a capital felony [MURDER IN THE FIRST DE-
22 GREE];
23 (3) a class B felony i f  the crime attempted is a class A
24 felony;
25 (4) a class C felony i f  the crime attempted is a class B
26 felony;
27 (5) a class A misdemeanor i i  the crime attempted is a class
28 C felony; s
29 (6) a class B misdemeanor i f  the crime attempted is a class

0
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A or class B misdemeanor.
* Sec. 2. AS 11.31.110(c) is amended to read:

(c) Solicitation is a
(1) class A felony i f  the crime solici ted is an unclas­

s if ied or capital felony;
(2) class B felony i f  the crime solici ted is a class A

felony;
(3) class C felony the crime solici ted is a class B

felony;
(4) class A misdemeanor i f  the crime solici ted is  a class C

felony;
(5) class B misdemeanor i f  the crime solici ted is a class A 

or class B misdemeanor.
* Sec. 3. AS 11.41.100(b) is amended to read:

(b) Murder in the f i r s t  degree is a capital [AN UNCLASSIFIED] 
felony and is punishable as provided in AS 12.55.125(a) [AS 12.53].

* Sec. 4. AS 12.30.020(a) is amended to read:
(a) A person charged with an offense shall, at that person's 

f i r s t  appearance before a judicial officer, be ordered released pend­
ing t r i a l  on the person's personal recognizance or upon the execution 
of an unsecured appearance bond in an amount specified by the judicial 
officer unless the offense is a capital felony, an unclassified
felony^ or a class A felony or unless the officer determines that the
release of the person will not reasonably assure the appearance of the
person as required, or will pose a danger to other persons and the
community. I f  the offense with which a person is charged is a felony, 
on motion of the prosecuting attorney, the judicial officer may allow 
the prosecuting attorney up to 48 hours to demonstrate that release of 
the person on the person's personal recognizance or upon the execution
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of an unsecured appearance bond will not reasonably assure the appear­
ance of the person, or will pose a danger to other persons and the 
community.

* Sec. 5. AS 12.30.040(b) is amended to read:
(b) Notwithstanding the provisions of (a) of th is section, i f  a 

person has been convicted of an offense that [WHICH] is a capital 
felony, an unclassified felony^ or a class A felony, the person may 
not be released on bail ei ther before sentencing or pending appeal.

* Sec. 6. AS 12.47.110(b) is amended to read:
(b) On or before the expiration of the in i t i a l  90-day period of 

commitment the court shall conduct a hearing to determine whether or 
not the defendant remains incompetent. I f  the court finds by a pre­
ponderance of the evidence that the defendant remains incompetent, the 
court may recommit the defendant for a second period of 90 days. The 
court shall determine at the expiration of the second 90-day period 
whether the defendant has become competent. If  at the expiration of 
the second 90-day period the court determines that the defendant 
continues to be incompetent to stand t r i a l ,  the charges against the 
defendant shall be dismissed without prejudice and continued commit­
ment of the defendant shall be governed by the provisions relat ing to 
c iv i l  commitments under AS 47.30.700 - 47.30.915 unless the defendant 
is charged with a crime involving force against a person and the court 
finds that the defendant presents a substantial danger of physical 
injury to other persons and that there is a substantial probability 
that the defendant will regain competency within a reasonable period 
of time, in which case the court may extend the period of commitment 
for an additional six months. If  the defendant remains incompetent at 
the expiration of the additional six-month period, the charges shall 
be dismissed without prejudice and ei ther c iv il commitment proceedings
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shall be insti tu ted or the court shall order the release of the defen­
dant. If  the defendant remains incompetent for five years af ter the 
charges have been dismissed under this subsection, the defendant may 
not be charged again for an offense ar ising out of the facts alleged 
in the original charges, except i f  the original charge is a class A 
felony^ [OR] unclassified felony, or capital felony.

* Sec. 7. AS 12.55 is amended by adding a new section to read:
Sec. 12.55.117. REVIEW OF JUDGMENT OF CONVICTION OF A CAPITAL 

FELONY. (a) A judgment of conviction of a capital felony for which a 
sentence of death is imposed shall automatically be reviewed by the 
supreme court within 60 days a f te r  imposition of the sentence. This 
time limit may be extended by the supreme court for good cause.

(b) A review under th is section has priori ty over a l l  other
cases and the case shall be heard in accordance with rules adopted by
the supreme court. On review, the court shall determine whether

(1) the sentence was imposed under the influence of pas­
sion, prejudice, or other arbitrary factor;

(2) the evidence supports the finding of an aggravating 
factor under AS 12.55.179 and whether the court has properly consider­
ed mitigating factors under AS 12.55.180;

(3) the sentence is excessive or disproportionate to the
penalty imposed in similar cases, considering both the crime and the
defendant; and

(4) any other issue that the defendant may raise as a point
on appeal.

(c) In i t s  consideration of an automatic appeal under (a) and
(b) of this section, the supreme court

(1) may not require the -defendant to f i l e  a notice of
appeal, unless the defendant raises an issue as a point on appeal
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1 under (b)(4) of this section;
2 (2) may not require the defendant to pay a fee;
3 (3) shall designate the entire record of the proceedings
4 before th? sentencing court as the record on appeal;
5 (4) shall prepare the transcript of the proceedings for the
6 record on appeal at public expense; and
7 (5) may not require the defendant to submit and f i l e  a
8 brief, unless the defendant raises an issue as a point on appeal under
9 (b)(4) of this section.

10 (d) If the supreme court upholds a judgment of conviction and
11 sentence of death, the court shall issue a death warrant that spec-
12 i f ie s  a date of execution. The specified date of execution must be
13 not less than 30 days nor more than 60 days af ter the date of the
14 warrant. The death warrant shall be delivered to the commissioner of
15 corrections.
16 * Sec. 8. AS 12.55.125(a) is amended to read:
17 (a) A defendant convicted of a capital felony [MURDER IN THE
18 FIRST DEGREE] shall be sentenced to a definite term of imprisonment of
19 at least 20 years but not more than 99 years, or shall be sentenced to
20 death.
21 * Sec. 9. AS 12.55 is amended by adding new sections to read:
22 Sec. 12.55.177. SENTENCING PROCEDURE FOR A CAPITAL FELONY. (a)
23 If, af ter t r i a l  by jury, the defendant is convicted of a capital
24 felony, the court shall conduct a separate sentencing proceeding
25 before the t r i a l  jury as soon as practicable. I f  a jury t r i a l  has
26 been, waived or i f  the defendant pleads guilty, the sentencing proceed-
27 ing shall be held before a jury impaneled for the purpose.
28 (b) During the sentencing proceeding, evidence may be presented
29 as to any matter relevant to the nature of the crime, the character of

t i l
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1 the defendant, or any aggravating or mitigating factor that the court
2 considers to have probative value, regardless of the admissibility of
3 the evidence under the rules of evidence. The defendant shall have an
4 opportunity to rebut hearsay evidence that is admitted. The state and
5 the defendant or the defendant's counsel shall be permitted to present
6 oral statements. This subsection does not authorize the introduction
7 of evidence secured in violation of the Constitution of the State of
8 Alaska or the Constitution of the United States.
9 (c) After hearing the evidence, the jury shall deliberate and

10 recommend a sentence to the court. The recommended sentence must
11 include written findings of whether
12 (1) aggravating factors exist to jus t i fy  the death sen-
13 tence;
14 (2) mitigating factors exist that outweigh the aggravating
15 factors; and
16 (3) the defendant should be sentenced to death.
17 Sec. 12.55.178. SENTENCE IMPOSITION FOR CAPITAL FELONY. (a)
18 After considering the evidence and the recommended sentence, the court
19 shall enter a sentence of death or a term of imprisonment in accor-
20 dance with AS 12.55.125(a).
21 (b) The court may not impose the death sentence unless the jury
22 (1) finds at least one aggravating factor that is not
23 outweighed by the mitigating factors; and
24 (2) recommends that the defendant be sentenced to death.
25 (c) The court may not impose the death sentence i f  the jury
26 (1) findings do not include an aggravating factor, or
27 include an aggravating factor that is not outweighed by the mitigating
28 factors; or
29 (2) does not recommend a sentence of death.
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(d) I f  the court enters a sentence of death, i t  shall make 
written findings of

(1) aggravating factors that exist to jus t i fy the sentence;
and

(2) mitigating factors considered by the court.
(e) A judgment of conviction for which a sentence of death is 

imposed is subject to automatic review under AS 12.55.117.
Sec. 12.55.179. AGGRAVATING FACTORS. In determining whether to 

impose a sentence of death, the following aggravating factors may be 
considered:

(1) the defendant's conduct during the commission of the 
offense manifested deliberate cruelty to another person in that i t  
involved sexual assault in the f i r s t  degree, kidnapping, assault in 
the f i r s t  degree, torture, or an aggravated battery;

(2) the defendant's conduct caused the death of two or more 
persons, other than accomplices;

(3) the defendant's conduct created a r isk of imminent
physical injury to three or more persons, other than accomplices;

(4) the defendant has a prior conviction fo’ a felcny that 
involved the use of violence against a person or for murder under
AS 11.41.100 - 11.41.110, former AS 11.15.010 or 11.15.030, or the law 
of another jurisdict ion with substantial ly similar elements;

(5) the defendant knowingly directed the conduct const i tu t­
ing the offense at the President of the United States or the governor 
of this state;

(6) the defendant knowingly directed the conduct const i tu t­
ing the offense at an active or former law enforcement officer, pros­
ecuting attorney, fireman, judicial officer, or correctional officer 
during or because of the exercise of o ff ic ia l  duties;
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(7) the defendant committed the offense under an agreement 
that the defendant either pay or be paid for the commission of the 
offense, or for other pecuniary gain;

(8) the defendant was on release under AS 12.30.020 - 
12.30.040 for another felony charge or conviction having assault as a 
necessary element.

Sec. 1 2 . 5 5 . 1 8 0 .  MITIGATING FACTORS. In determining whether to 
impose the death sentence, a l l mitigating factors shall be considered, 
including, but not limited to, the following:

(1) the defendant committed the offense under a degree of 
duress, coercion, threat, or compulsion that was insufficient to 
constitute a defense but that signif icantly affected the defendant's 
conduct;

(2) the conduct of a youthful defendant was substantially 
influenced by a person more mature than the defendant;

(3) the defendant acted with serious provocation from the
vi ctim;

(4) the defendant assisted authorit ies to detect or appre­
hend other persons who committed the offense with the defendant.

* Sec. 10. AS 12 is amended by adding a new chapter to read:
CHAPTER 5 8 .  IMPOSITION OF DEATH PENALTY.

ARTICLE 1. EXECUTION.
Sec. 12.58.010. EXECUTION UNDER SUPREME COURT DEATH WARRANT. 

After providing a person-who has-been sentenced to death^bya supreme 
court warrant issued under AS 12.55.117 an opportunity to choose to be 
executed .by lethal injection-ar— by fii-i-ng— squad-v Vhe commissioner

Zt r-£shall specify the time, place, and, manner-o-i execution. -I-f—-t-he person 
fa i l s  pr refuses t o make a choice, the commissioner shall determine 
the ‘manner—crf—ifxecution.
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Sec. 12.58.020. E X E CU TI ON BY F I R I N G  SQUAD. A n  ex ecution by

f ir ing squad shall be carried Out at a/^tate prison designated by the

peace officers. They shall/be compensated in an amount determined by
z  ^the commissioner.

Sec. 12.58.030. EXECUTION BY LETHAL INJECTION. After consulting 
a licensed physician, the commissioner shall select a method of in­
jection and a drug or combination of drugs to be used for an execution 
by lethal injection.

Sec. 12.58.040. WITNESSES. TKe commissioner and a licensed
physician chosen by the commissioner shall be present at an execution 
under this chapter.

Sec. 12.58.050. INVITEES. The commissioner may invite not more 
than nine citizens, who are 19 years of age or older, to be present at 
an execution, including the prosecuting attorney, the defense a t to r ­
ney, relat ives and friends of the defendant, or religious representa­
tives designated by the defendant. A person who is invited by the
commissioner may not attend an execution as a matter of right.

Sec. 12.58.060. COVERAGE BY NEWS MEDIA. (a) The commissioner 
shall permit at an execution the attendance of not more than six 
members of the print and broadcast news media selected by the commis­
sioner in accordance with regulations adopted by the department. The 
selected news media members shall serve as a pool for other members of
the news media as a condition of attendance.

(b) The use of photographic or recording equipment may not be 
permitted at the execution s i te  un t i l  the execution is completed, the 
body is removed and the s i te  has been restored to an orderly condi­
tion. The physical arrangements for the execution may not be d is ­
turbed .

commissioner. The 11 select a f ir ing squad of six
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(c) A person who violates (b) of this section is guilty of a 
class B misdemeanor.

Sec. 12.58.070. PROVISIONS GOVERNING ATTENDANCE AT EXECUTION, 
(a) Persons attending an execution are subject to a reasonable search 
as a condition of attendance.

(b) Persons other than the necessary s ta f f  designated by the 
commissioner and others permitted under AS 12.58.050 - 12.58.060 may 
not be permitted to attend an execution, nor may an, person under the 
age of 19 attend.

(c) The department shall adopt regulations governing the atten­
dance of persons at an execution.

Sec. 12.58.080. RETURN OF DEATH WARRANT. After the execution 
the commissioner shall make a return upon the death warrant, showing 
the time, place, and manner in which the defendant was executed.

ARTICLE 2. STAY OF EXECUTION.
Sec. 12.58.200. INCOMPETENCY OR PREGNANCY OF PERSON SENTENCED TO 

DEATH. If, af ter  a sentence of death is imposed, the commissioner has 
reason to believe that the defendant has become incompetent to proceed 
with the execution or that the defendant is pregnant, the commissioner 
shall immediately give written notice to the court in which the sen­
tence of death was imposed, the prosecuting attorney, and counsel for 
the defendant. The execution of sentence shall be stayed pending 
further order of the court.

Sec. 12.58.210. EXAMINATION INTO COMPETENCY. (a) On receipt of 
notice under AS 12.58.200 that the defendant is believed to be incom­
petent, the sentencing court shall examine the mental condition of the 
defendant in the same manner as provided for examining persons for 
competency to stand t r i a l  under AS 12.47.070.

(b) I f  the sentencing court finds that the defendant is
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1 incompetent, the court shall immediately cert i fy that finding to the
2 supreme court and the commissioner, and shall enter an order for
3 commitment in the same manner as provided for commitment under AS
4 12.47.110.
5 (c) I f  the sentencing court finds that the defendant is compe-
6 tent, the court shall immediately cer t i fy the finding to the supreme
7 court and the commissioner. The supreme court shall issue and deliver
8 another warrant to the commissioner under AS 12.55.117, together with
9 a copy of the cer t i f ied finding. Unless the sentencing court's find-

10 ing is appealed in accordance with applicable court rule, the warrant
11 shall specify a date of execution that is  not less than 30 days nor
12 more than 60 days af ter  the date of the warrant.
13 Sec. 12.58.220. DISPOSITION PENDING PREGNANCY. (a) If the
14 defendant is pregnant, the sentencing court shall immediately certify
15 that finding to the supreme court and the commissioner. The supreme
16 court shall issue an order staying the execution of the sentence of
17 death during the pregnancy.
18 (b) When the defendant is nn longer pregnant, the sentencing
19 court shall immediately certify the finding to the supreme court and
20 the commissioner. The supreme court shall issue and deliver another
21 warrant under AS 12.55.117, together with a copy of the certified
22 finding. Unless the sentencing court's finding is appealed under
23 applicable court rule, the warrant shall specify a date of execution
24 not less than 30 days nor more than 60 days af ter the date of the
25 warrant.
26 ARTICLE 3. GENERAL PROVISIONS.
27 Sec. 12.58.900. DEFINITIONS. In this chapter,
28 (1) "commissioner" mean:, the commissioner of corrections;
29 (2) "department" means the Department of Corrections.
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1 * Sec. 11. AS 22.07.020(a) is amended to read:
2 (a) The court of appeals has appellate jurisdict ion in actions
3 and proceedings commenced in the superior court involving:
4 (1) criminal prosecution, except prosecution for a capital
5 felony for which a death sentence is imposed;
6 (2) post-conviction re l ie f ;
7 (3) children's court matters under AS 47.10.010(a)(1),
8 including waiver of children's court jur isd ic t ion over a minor under
9 AS 47.10;

10 (4) extradition;
11 (5) habeas corpus;
12 (6) probation and parole; and
13 (7) bail.
14 * Sec. 12. AS 22.07.020(b) is amended to read:
15 (b) Except for appeals of a death sentence, the [THE] court of
16 appeals has jur isdict ion to hear appeals of sentences of imprisonment
17 imposed by the superior court on the grounds that the sentence is
18 excessive or too lenient and, in the exercise of this jurisdiction,
19 may modify the sentence as provided by law and the sta te constitution.
20 * Sec. 13. ADVISORY VOTE AUTHORIZED. The lieutenant governor shall
21 place before the qualified voters of the s ta te  at the next statewide elec-
22 tion the question advisory to the legislature of whether capital punishment
23 for murder in the f i r s t  degree as now authorized by law should go into
24 effect on August 15, 1991. The question shall appear on the ballot in
25 substantia l ly the following form:
26 Q U E S T I O N
27 Shall capital punishment for murder in the f i r s t  degree
28 as now authorized by law go into effect on August 15, 1991?
29 Yes [ ) No [ ]
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1 * Sec. 14. APPLICABILITY TO CRIMINAL RULES. The amendments to AS 12.55
2 made by secs. 7 and 9 of this Act, and AS 12.58, added by sec. 10 of this
3 Act, have the effect of modifying the sentencing provisions of Rules 32,
4 32.1, and 32.3, Alaska Rules of Criminal Procedure, by establishing exclu-
5 sive procedures for imposition of death sentence by t r i a l  court and by
6 authorizing automatic appeal of those sentences to the Alaska Supreme
7 Court.
8 * Sec. 15. APPLICABILITY TO APPELLATE RULES. AS 12.55.117(c), added by
9 sec. 7 of this Act, has the effect of amending Rules 204, 210, and 212,

10 Alaska Rules of Appellate Procedure, by establishing procedures and limita-
11 tions on procedures rela ting to the f i l ing and disposition of appeals of
12 sentences in jases in which the death penalty is imposed.
13 * Sec. 16. Except for sec. 13 of this Act, this Act takes effect
14 August 15, 1991.
15 * Sec. 17. Section 13 of this Act takes effect immediately under
16 AS 01.10.070(c).
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Death penalty: p r o v i s i o n  for e lection 
(CSSB 17)

Senator Jan Faiks, Chair 
Senate J u d i c i a r y  C o m m i ttee 
ATTN: Chris C h r i s t e n s e n

Jack Chenoweth 
Legisla tive Co

The o perative change reque s t e d  by the c o m m i t t e e  is to be 
found in AS 12.58.010, at page 5 of the e n c l o s e d  draft. 
W ithin ten days of recei ving a plea on arraignment, the 
pr o s e c u t o r  is to indicate w h e t h e r  he or she w i l l  seek the
death penalty and so advise the court and the def endant and
d efendant's counsel. Some states a p p a r e n t l y  use a "w aiver" 
approach in which the death p e n a l t y  m a y  be sought unless the 
p r o s e c u t o r  expressly waives it. The a p p r o a c h  in this draft 
reverses that presu m p t i o n  and places a b u r d e n  on the
p r o s e c u t o r  to indicate an intention to seek the death
penalty. I used this a pproach as m o r e  n e a r l y  a p p r o x i m a t i n g  
what the committee indicated it wanted.

The addition of this p r o v i s i o n  did n o t  e asily "fit" a n y w h e r e  
into the existing body of criminal procedure. I spoke w i t h  
Assistant A t t orney General Laurie Otto w h o  s u g g e s t e d  that it 
did relate to other provisions  in the bill specific to trial 
and sentencing aspects of capital p u n i s h m e n t  cases. A c c o r d­
ingly, as a partial response to that suggestion, all p r o­
visions applicabl e to trial of a capital o f fense have been 
pulled together, into one bill section, s e ction  9. Sectio n 
numbers and cross-refere nce p r o v i s i o n s  have been a l t ere d 
but, except for the material added in AS 12.58.010, the s u b­
stance of the bill is not altered f r o m  the last draft.
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O r i g i n a l  s p o n s o r s :  F i s c h e r ,  K e l l y ,

P e a r c e ,  e t  al.

I N  T H E  S E N A T E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  S E N A T E  B I L L  NO. 17 ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a u t h o r i z i n g  c a p i t a l  p u n i s h m e n t ,  c l a s s i f y i n g

m u r d e r  i n  t h e  f i r s t  d e g r e e  a s  a c a p i t a l  f e l o n y ,  and 

e s t a b l i s h i n g  s e n t e n c i n g  p r o c e d u r e s  f o r  c a p i t a l  f e l o­

n i e s ;  d i r e c t i n g  a n  a d v i s o r y  v o t e  o n  w h e t h e r  t h e  

c a p i t a l  p u n i s h m e n t  l a w  s h o u l d  t a k e  e f f e c t ;  a m e n d i n g  

R u l e s  32, 3 2 . 1 ,  a n d  3 2 . 3 ,  A l a s k a  R u l e s  o f  C r i m i n a l

P r o c e d u r e ,  a n d  R u l e s  2 0 4 ,  2 1 0 ,  a n d  212, A l a s k a  R u l e s

o f  A p p e l l a t e  P r o c e d u r e ;  a n d  p r o v i d i n g  f o r  a n  e f f e c­

t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t  i m p o s i t i o n  o f  t h e

d e a t h  p e n a l t y  f o r  t h e  c r i m e  o f  m u r d e r  in t h e  f i r s t  d e g r e e

(1) i s  c o n s i s t e n t  w i t h  t h e  c r i m i n a l  s e n t e n c i n g  g o a l  o f  d e t e r ­

r e n c e  i n  t h a t ,  b y  t h e  e x a m p l e  o f  i t s  i m p o s i t i o n ,  a  me.aber o f  t h e  c o m m u n i t y  

w h o  c a l c u l a t e s  a m u r d e r  w o u l d  r a t i o n a l l y  c o n s i d e r  t h e  h a r s h  c o n s e q u e n c e s  of 

t h a t  a c t  ?

(2) is c o n s i s t e n t  w i t h  t h e  c r i m i n a l  s e n t e n c i n g  g o a l  o f  c o m m u n i t y  

c o n d e m n a t i o n  i n  t h a t ,  b y  i t s  u s e ,  t h e  s t a t e  a f f i r m s  s o c i e t y ' s  n o r m s  a n d  

c o n d e m n s  m o s t  s e v e r e l y  t h e  p r e m e d i t a t i v e  t a k i n g  o f  h u m a n  l i f e  o r  t h e  t a k i n g  

o f  l i f e  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  t o  i t s  v a l u e ;

(3) d o e s  n o t  v i o l a t e  s t a t e  c o n s t i t u t i o n a l  g u a r a n t e e s  agaix.st t h e  

i m p o s i t i o n  o f  c r u e l  a n d  u n u s u a l  p u n i s h m e n t ,  b u t  r a t h e r  is f u l l y  c o n s i s t e n t  

w i t h  t h o s e  g u a r a n t e e s ;

(4) c o n f o r m s  t o  c o n t e m p o r a r y  s t a n d a r d s  o f  d e c e n c y  in t h a t  t h e r e

-1- C S S B  17 (Jud)
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i s  n o  e v i d e n c e  t h a t  A l a s k a ' s  t r a d i t i o n  a n d  h i s t o r y  s u g g e s t  a s i g n i f i c a n t l y  

d i f f e r e n t  a t t i t u d e  t o w a r d  c a p i t a l  p u n i s h m e n t  in t h i s  s t a t e  f r o m  t h o s e  t h a t  

p r e v a i l  n a t i o n w i d e ,  a n d  t h e r e  is a w i d e l y  h e l d  b e l i e f  i n  t h e  s o c i e t y  t h a t  

c a p i t a l  p u n i s h m e n t  is a n  a p p r o p r i a t e  p e n a l t y  f o r  m u r d e r  i n  t h e  f i r s t  

d e g r e e ;

(5) s e r v e s  t h e  s t a t e ' s  i n t e r e s t  i n  j u s t i c e  b y  p u n i s h i n g  the

p e r s o n  w h o  is g u i l t y  a c c o r d i n g  t o  w h a t  i s  d e s e r v e d  f o r  t h e  m o s t  m o r a l l y  

o f f e n s i v e  c o n d u c t  w i t h  a s e n t e n c e  m o r e  s t r i n g e n t  t h a n  a n  e x t e n d e d  t e r m  of 

l i f e  i m p r i s o n m e n t ;

(6) s e r v e s  t h e  s t a t e ' s  i n t e r e s t  i n  p u b l i c  p r o t e c t i o n  b y  a s s u r i n g

t h a t  t h e  m o s t  s e r i o u s  o f f e n d e r s  w i l l  n e v e r  a g a i n  p o s e  a t h r e a t  t o  t h e

p u b l i c ;  a n d

(7) is c o n s i s t e n t  w i t h  d u e  p r o c e s s  r e q u i r e m e n t s  i n  t h a t  t h e
I

c i r c u m s t a n c e s  i n  w h i c h  t h e  d e a t h  p e n a l t y  m a y  b e  i m p o s e d  p r o v i d e  g u i d a n c e  to j 

t h e  c o u r t  a n d  j u r y  t h a t  s a f e g u a r d  a g a i n s t  t h e  e l e m e n t s  o f  a r b i t r a r i n e s s  a n d  

c a p r i c i o u s n e s s  c o n d e m n e d  b y  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i n  c a s e s  c o n­

c e r n i n g  t h e  d e a t h  p e n a l t y  s t a t u t e s  o f  o t h e r  s t a t e s .

* S e c .  2. A S  1 1 . 3 1 . 1 0 0 ( d )  i s  a m e n d e d  t o  r e a d ;

(d) A n  a t t e m p t  is

(1) a n  u n c l a s s i f i e d  f e l o n y  i f  t h e  c r i m e  a t t e m p t e d  is a 

c a p i t a l  f e l o n y  [ M U R D E R  I N  T H E  F I R S T  D E G R E E ] ;

(2) a c l a s s  A  f e l o n y  i f  t h e  c r i m e  a t t e m p t e d  is a n  u n c l a s­

s i f i e d  f e l o n y  o t h e r  t h a n  a c a p i t a l  f e l o n y  [ M U R D E R  I N  T H E  F I R S T  D E­

G R E E ]  ;

a c l a s s  B f e l o n y  i f  t h e  c r i m e  a t t e m p t e d  is a c l a s s  A

f e l o n y ;

f e l o n y ;

C S S B  1 7 ( Jud)
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(4) a c l a s s  C  f e l o n y  i f  t h e  c r i m e  a t t e m p t e d  is a c l a s s  B

(5) a c l a s s  A  m i s d e m e a n o r  i f  t h e  c r i m e  a t t e m p t e d  is a c l a s s
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C  f e l o n y ;

(6) a c l a s s  B m i s d e m e a n o r  i f  t h e  c r i m e  a t t e m p t e d  i s  a class 

A  o r  c l a s s  B m i s d e m e a n o r .

* S e c .  3. A S  1 1 . 3 1 . 1 1 0 ( c )  i s  a m e n d e d  t o  r e a d :

(c) S o l i c i t a t i o n  is a

(1) c l a s s  A  f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a n  u n c l a s­

s i f i e d  o r  c a p i t a l  f e l o n y ;

f e l o n y ;

f e l o n y ;

f e l o n y ;

(2) c l a s s  B f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a c l a s s  A

(3) c l a s s  C f e l o n y  i f  t h e  c r i m e  s o l i c i t e d  i s  a c l a s s  B

(4) c l a s s  A  m i s d e m e a n o r  i f  t h e  c r i m e  s o l i c i t e d  i s  a c l a s s  C

(5) c l a s s  B m i s d e m e a n o r  i f  t h e  c r i m e  s o l i c i t e d  i s  a  c l a s s  A  

o r  c l a s s  B  m i s d e m e a n o r .

* S e c .  4. A S  1 1 . 4 1 . 1 0 0 ( b )  i s  a m e n d e d  t o  r e a d :

(b) M u r d e r  i n  t h e  f i r s t  d e g r e e  is a c a p i t a l  [ A N  U N C L A S S I F I E D ]  

f e l o n y  a n d  is p u n i s h a b l e  a s  p r o v i d e d  i n  A S  1 2 . 5 5 . 1 2 5 f a ^  [AS 1 2 . 5 5 ] .

* S e c .  5. A S  1 2 . 3 0 . 0 2 0 ( a )  i s  a m e n d e d  t o  r e a d :

(a) A  p e r s o n  c h a r g e d  w i t h  a n  o f f e n s e  s h a l l ,  a t  t h a t  p e r s o n ' s  

f i r s t  a p p e a r a n c e  b e f o r e  a j u d i c i a l  o f f i c e r ,  b e  o r d e r e d  r e l e a s e d  p e n d­

i n g  t r i a l  o n  t h e  p e r s o n ' s  p e r s o n a l  r e c o g n i z a n c e  o r  u p o n  t h e  e x e c u t i o n  

o f  a n  u n s e c u r e d  a p p e a r a n c e  b o n d  i n  a n  a m o u n t  s p e c i f i e d  b y  t h e  j u d i c i a l  

o f f i c e r  u n l e s s  t h e  o f f e n s e  i s  a c a p i t a l  f e l o n y ,  a n  u n c l a s s i f i e d  f e l o -  

nyj. o r  a c l a s s  A  f e l o n y  o r  u n l e s s  t h e  o f f i c e r  d e t e r m i n e s  t h a t  t h e  

r e l e a s e  o f  t h e  p e r s o n  w i l l  n o t  r e a s o n a b l y  a s s u r e  t h e  a p p e a r a n c e  o f  t h e  

p e r s o n  a s  r e q u i r e d ,  o r  w i l l  p o s e  a d a n g e r  t o  o t h e r  p e r s o n s  a n d  t h e  

c o m m u n i t y .  I f  t h e  o f f e n s e  w i t h  w h i c h  a p e r s o n  is c h a r g e d  i s  a f e l o n y ,  

o n  m o t i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  j u d i c i a l  o f f i c e r  m a y  a l l o w
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t h e  p r o s e c u t i n g  a t t o r n e y  u p  t o  48 h o u r s  t o  d e m o n s t r a t e  t h a t  r e l e a s e  of 

t h e  p e r s o n  o n  t h e  p e r s o n ’s p e r s o n a l  r e c o g n i z a n c e  o r  u p o n  t h e  e x e c u t i o n  

o f  a n  u n s e c u r e d  a p p e a r a n c e  b o n d  w i l l  n o t  r e a s o n a b l y  a s s u r e  t h e  a p p e a r ­

a n c e  o f  t h e  p e r s o n ,  o r  w i l l  p o s e  a  d a n g e r  t o  o t h e r  p e r s o n s  a n d  t h e  

c o m m u n i t y .

* S e c .  6. A S  1 2 . 3 0 . 0 4 0 ( b )  is a m e n d e d  t o  r e a d :

(b) N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  (a) o f  t h i s  s e c t i o n ,  i f  a 

p e r s o n  h a s  b e e n  c o n v i c t e d  o f  a n  o f f e n s e  t h a t  [ W H I C H ]  is a c a p i t a l  

f e l o n y ,  a n  u n c l a s s i f i e d  f e l o n y ^  or a c l a s s  A  f e l o n y ,  t h e  p e r s o n  m a y  

n o t  b e  r e l e a s e d  o n  b a i l  e i t h e r  b e f o r e  s e n t e n c i n g  o r  p e n d i n g  a p p e a l .

* S e c .  7. A S  1 2 . 4 7 . 1 1 0 ( b )  is a m e n d e d  t o  r e a d :

(b) O n  o r  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  i n i t i a l  9 0 - d a y  p e r i o d  o f  

c o m m i t m e n t  t h e  c o u r t  s h a l l  c o n d u c t  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  o r  

n o t  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t .  I f  t h e  c o u r t  f i n d s  b y  a p r e ­

p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t ,  t h e  

c o u r t  m a y  r e c o m m i t  t h e  d e f e n d a n t  f o r  a s e c o n d  p e r i o d  o f  90 d a y s .  T h e  

c o u r t  s h a l l  d e t e r m i n e  a t  t h e  e x p i r a t i o n  o f  t h e  s e c o n d  9 C - d a y  p e r i o d  

w h e t h e r  t h e  d e f e n d a n t  h a s  b e c o m e  c o m p e t e n t .  I f  a t  t h e  e x p i r a t i o n  o f  

t h e  s e c o n d  9 0 - d a y  p e r i o d  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  d e f e n d a n t  

c o n t i n u e s  t o  b e  i n c o m p e t e n t  t o  s t a n d  t r i a l ,  t h e  c h a r g e s  a g a i n s t  t h e  

d e f e n d a n t  s h a l l  b e  d i s m i s s e d  w i t h o u t  p r e j u d i c e  a n d  c o n t i n u e d  c o m m i t ­

m e n t  o . ' t h e  d e f e n d a n t  s h a l l  b e  g o v e r n e d  b y  t h e  p r o v i s i o n s  r e l a t i n g  t o  

c i v i l  c o m m i t m e n t s  u n d e r  A S  4 7 . 3 0 . 7 0 0  - 4 7 . 3 0 . 9 1 5  u n l e s s  t h e  d e f e n d a n t  

is c h a r g e d  w i t h  a c r i m e  i n v o l v i n g  f o r c e  a g a i n s t  a p e r s o n  a n d  t h e  c o u r t  

f i n d s  t h a t  t h e  d e f e n d a n t  p r e s e n t s  a  s u b s t a n t i a l  d a n g e r  o f  p h y s i c a l  

i n j u r y  t o  o t h e r  p e r s o n s  a n d  t h a t  t h e r e  is a s u b s t a n t i a l  p r o b a b i l i t y  

t h a t  t h e  d e f e n d a n t  w i l l  r e g a i n  c o m p e t e n c y  w i t h i n  a r e a s o n a b l e  p e r i o d  

o f  t i m e ,  i n  w h i c h  c a s e  t h e  c o u r t  m a y  e x t e n d  t h e  p e r i o d  o f  c o m m i t m e n t  

f o r  a n  a d d i t i o n a l  s i x  m o n t h s .  I f  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t  at
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t h e  e x p i r a t i o n  o f  t h e  a d d i t i o n a l  s i x - m o n t h  p e r i o d ,  t h e  c h a r g e s  s h a l l  

b e  d i s m i s s e d  w i t h o u t  p r e j u d i c e  a n d  e i t h e r  c i v i l  c o m m i t m e n t  p r o c e e d i n g s  

shr.ll b e  i n s t i t u t e d  o r  t h e  c o u r t  s h a l l  o r d e r  t h e  r e l e a s e  o f  t h e  d e f e n­

d a n t .  I f  t h e  d e f e n d a n t  r e m a i n s  i n c o m p e t e n t  f o r  f i v e  y e a r s  a f t e r  t h e  

c h a r g e s  h a v e  b e e n  d i s m i s s e d  u n d e r  t h i s  s u b s e c t i o n ,  t h e  d e f e n d a n t  m a y  

n o t  b e  c h a r g e d  a g a i n  f o r  a n  o f f e n s e  a r i s i n g  o u t  o f  t h e  f a c t s  a l l e g e d  

i n  t h e  o r i g i n a l  c h a r g e s ,  e x c e p t  i f  t h e  o r i g i n a l  c h a r g e  is a c l a s s  A  

felonyj. [OR] u n c l a s s i f i e d  f e l o n y , c r  c a p i t a l  f e l o n v .

* S e c .  8. A S  1 2 . 5 5 . 1 2 5 ( a )  is a m e n d e d  t o  r e a d :

(a) A  d e f e n d a n t  c o n v i c t e d  o f  a c a p i t a l  f e l o n y  [ M U R D E R  I N  T H E

F I R S T  D E G R E E ]  s h a l l  b e  s e n t e n c e d  t o  a d e f i n i t e  t e r m  o f  i m p r i s o n m e n t  of 

a t  l e a s t  2 0  y e a r s  b u t  n o t  m o r e  t h a n  9 9  y e a r s , o r  s h a l l  b e  s e n t e n c e d  to 

d e a t h .

* S e c .  9. A S  12 i s  a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  t o  r ^ a d :

C H A P T E R  58. C A P I T A L  P U N I S H M E N T .

A R T I C L E  1. E L E C T I O N  T O  S E E K  D E A T H  P E N A L T Y .

S e c .  1 2 . 5 8 . 0 1 0 .  P R O S E C U T O R ' S  E L E C T I O N  T O  S E E K  D E A T H  P E N A L T Y .

T h e  d i s t r i c t  a t t o r n e y  a s s i g n e d  t o  t h e  p r o s e c u t i o n  o f  a c a p i t a l  f e l o n y  

s h a l l  d e t e r m i n e  w h e t h e r  t o  s e e k  t h e  d e a t h  p e n a l t y  a g a i n s t  t h e  d e f e n­

d a n t .  I f  t h e  p r o s e c u t o r  e l e c t s  t o  s e e k  t h e  d e a t h  p e n a l t y ,  t h e  p r o s­

e c u t o r  s h a l l  g i v e  n o t i c e  o f  e l e c t i o n  t o  t h e  c o u r t ,  t h e  d e f e n d a n t ,  a n d  

t h e  d e f e n d a n t ' s  a t t o r n e y  w i t h i n  10 d a y s  o f  a r r a i g n m e n t  o f  t h e  d e f e n­

d a n t  o n  t h e  c a p i t a l  f e l o n y  i n d i c t m e n t ,  o r  w i t h i n  10 d a y s  o f  a r r a i g n­

m e n t  o f  t h e  d e f e n d a n t  if i n d i c t m e n t  h a s  b e e n  w a i v e d .

A R T I C L E  2. I M P O S I T I O N  O F  S E N T E N C E .

S e c .  1 2 . 5 8 . 1 0 0 .  S E N T E N C I N G  P R O C E D U R E  F O R  A  C A P I T A L  F E L O N Y .  (a)

If, a f t e r  t r i a l  b y  j u r y ,  t h e  d e f e n d a n t  is c o n v i c t e d  o f  a c a p i t a l

f e l o n y  i n  w h i c h  t h e  d i s t r i c t  a t t o r n e y  h a s  e l e c t e d  u n d e r  A S  1 2 . 5 8 . 0 1 0

t o  s e e k  t h e  d e a t h  p e n a l t y ,  t h e  c o u r t  s h a l l  c o n d u c t  a s e p a r a t e
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s e n t e n c i n g  p r o c e e d i n g  b e f o r e  t h e  t r i a l  j u r y  a s  s o o n  a s  p r a c t i c a b l e .  

I f  a j u r y  t r i a l  h a s  b e e n  w a i v e d  o r  i f  t h e  d e f e n d a n t  p l e a d s  g u i l t y ,  the 

s e n t e n c i n g  p r o c e e d i n g  s h a l l  b e  h e l d  b e f o r e  a j u r y  i m p a n e l e d  f o r  t h e  

p u r p o s e .

(b) D u r i n g  t h e  s e n t e n c i n g  p r o c e e d i n g ,  e v i d e n c e  m a y  b e  p r e s e n t e d  

a s  t o  a n y  m a t t e r  r e l e v a n t  t o  t h e  n a t u r e  o f  t h e  c r i m e ,  t h e  c h a r a c t e r  of 

t h e  d e f e n d a n t ,  o r  a n y  a g g r a v a t i n g  o r  m i t i g a t i n g  f a c t o r  t h a t  t h e  c o u r t  

c o n s i d e r s  t o  h a v e  p r o b a t i v e  v a l u e ,  r e g a r d l e s s  o f  t h e  a d m i s s i b i l i t y  of 

t h e  e v i d e n c e  u n d e r  t h e  r u l e s  o f  e v i d e n c e .  T h e  d e f e n d a n t  s h a l l  h a v e  an 

o p p o r t u n i t y  t o  r e b u t  h e a r s a y  e v i d e n c e  t h a t  is a d m i t t e d .  T h e  s t a t e  a n d 

t h e  d e f e n d a n t  o r  t h e  d e f e n d a n t ' s  c o u n s e l  s h a l l  b e  p e r m i t t e d  t o  p r e s e n t  

o r a l  s t a t e m e n t s .  T h i s  s u b s e c t i o n  d o e s  n o t  a u t h o r i z e  t h e  i n t r o d u c t i o n  

o f  e v i d e n c e  s e c u r e d  i:n v i o l a t i o n  o f  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  

A l a s k a  o r  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .

(c) A f t e r  h e a r i n g  t h e  e v i d e n c e ,  t h e  j u r y  s h a l l  d e l i b e r a t e  a n d  

r e c o m m e n d  a s e n t e n c e  t o  t h e  c o u r t .  T h e  r e c o m m e n d e d  s e n t e n c e  m u s t  1
I

i n c l u d e  w r i t t e n  f i n d i n g s  o f  w h e t h e r

(1) a g g r a v a t i n g  f a c t o r s  e x i s t  t o  j u s t i f y  t h e  d e a t h  s e n­

t e n c e ;

(2) m i t i g a t i n g  f a c t o r s  e x i s t  t h a t  o u t w e i g h  t h e  a g g r a v a t i n g  

f a c t o r s ;  a n d

(3) t h e  d e f e n d a n t  s h o u l d  b e  s e n t e n c e d  t o  d e a t h .

S e c .  1 2 . 5 8 . 1 1 0 .  S E N T E N C E  I M P O S I T I O N  F O R  C A P I T A L  F E L O N Y .  (a) In 

a c a s e  i n  w h i c h  t h e  d i s t r i c t  a t t o r n e y  h a s  e l e c t e d  u n d e r  A S  1 2 . 5 8 . 0 1 0  

t o  s e e k  t h e  d e a t h  p e n a l t y ,  a f t e r  c o n s i d e r i n g  t h e  e v i d e n c e  a n d  t h e  

r e c o m m e n d e d  s e n t e n c e ,  t h e  c o u r t  s h a l l  e n t e r  a s e n t e n c e  o f  d e a t h  o r  a 

t e r m  o f  i m p r i s o n m e n t  i n  a c c o r d a n c e  w i t h  A S  1 2 . 5 5 . 1 2 5 ( a ) .

(b) T h e  c o u r t  m a y  n o t  i m p o s e  t h e  d e a t h  s e n t e n c e  u n l e s s  t h e  j u r y

(1) f i n d s  a t  l e a s t  o n e  a g g r a v a t i n g  f a c t o r  t h a t  is n o t  
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o u t w e i g h e d  b y  t h e  m i t i g a t i n g  f a c t o r s ;  a n d

(2) r e c o m m e n d s  t h a t  t h e  d e f e n d a n t  b e  s e n t e n c e d  t o  d e a t h .

(c) T h e  c o u r t  m a y  n o t  i m p o s e  t h e  d e a t h  s e n t e n c e

(1) if t h e  j u r y  f i n d i n g s  d o  n o t  i n c l u d e  a n  a g g r a v a t i n g

f a c t o r ;

(2) i f  t h e  j u r y  f i n d i n g s  i n c l u d e  a n  a g g r a v a t i n g  f a c t o r  t h a t  

is o u t w e i g h e d  b y  o n e  o r  m o r e  o f  t h e  m i t i g a t i n g  f a c t o r s ;  o r

(3) i f  t h e  j u r y  d o e s  n o t  r e c o m m e n d  a s e n t e n c e  o f  d e a t h .

(d) I f  t h e  c o u r t  e n t e r s  a s e n t e n c e  o f  d e a t h ,  i t  s h a l l  m a k e  

w r i t t e n  f i n d i n g s  o f

|
(1) a g g r a v a t i n g  f a c t o r s  t h a t  e x i s t  t o  j u s t i f y  t h e  s e n t e n c e ;

a n d

(2) m i t i g a t i n g  f a c t o r s  c o n s i d e r e d  b y  t h e  c o u r t .

(e) A  j u d g m e n t  o f  c o n v i c t i o n  f o r  w h i c h  a s e n t e n c e  o f  d e a t h  is 

i m p o s e d  i s  s u b j e c t  t o  a u t o m a t i c  r e v i e w  u n d e r  A S  1 2 . 5 8 . 2 0 0 .

S e c .  1 2 . 5 8 . 1 2 0 .  A G G R A V A T I N G  F A C T O R S .  I n  d e t e r m i n i n g  w h e t h e r  to 

i m p o s e  a s e n t e n c e  o f  d e a t h ,  t h e  f o l l o w i n g  a g g r a v a t i n g  f a c t o r s  m a y  be 

c o n s i d e r e d :

(1) t h e  d e f e n d a n t ' s  c o n d u c t  d u r i n g  t h e  c o m m i s s i o n  o f  the  

o f f e n s e  m a n i f e s t e d  d e l i b e r a t e  c r u e l t y  t o  a n o t h e r  p e r s o n  i n  t h a t  it 

i n v o l v e d  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  k i d n a p p i n g ,  a s s a u l t  in 

t h e  f i r s t  d e g r e e ,  t o r t u r e ,  o r  a n  a g g r a v a t e d  b a t t e r y ;

(2) t h e  d e f e n d a n t ' s  c o n d u c t  c a u s e d  t h e  d e a t h  o f  t w o  o r  m o r e  

p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

(3) t h e  d e f e n d a n t ' s  c o n d u c t  c r e a t e d  a r i s k  o f  i m m i n e n t

p h y s i c a l  i n j u r y  t o  t h r e e  o r  m o r e  p e r s o n s ,  o t h e r  t h a n  a c c o m p l i c e s ;

(4) t h e  d e f e n d a n t  h a s  a p r i o r  c o n v i c t i o n  f o r  a f e l o n y  t h a t

i n v o l v e d  t h e  u s e  o f  v i o l e n c e  a g a i n s t  a p e r s o n  o r  f o r  m u r d e r  u n d e r

A S  1 1 . 4 1 . 1 0 0  - 1 1 . 4 1 . 1 1 0 ,  f o r m e r  A S  1 1 . 1 5 . 0 1 0  o r  1 1 . 1 5 . 0 3 0 ,  o r  t h e  l a w
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o f  a n o t h e r  j u r i s d i c t i o n  w i t h  s u b s t a n t i a l l y  s i m i l a r  e l e m e n t s ;

(5) t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t­

i n g  t h e  o f f e n s e  a t  t h e  P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  o r  t h e  g o v e r n o r  

o f  t h i s  s t a t e ;

(6) t h e  d e f e n d a n t  k n o w i n g l y  d i r e c t e d  t h e  c o n d u c t  c o n s t i t u t­

i n g  t h e  o f f e n s e  a t  a n  a c t i v e  o r  f o r m e r  l a w  e n f o r c e m e n t  o f f i c e r ,  p r o s­

e c u t i n g  a t t o r n e y ,  f i r e m a n ,  j u d i c i a l  o f f i c e r ,  o r  c o r r e c t i o n a l  o f f i c e r  

d u r i n g  o r  b e c a u s e  o f  t h e  e x e r c i s e  o f  o f f i c i a l  d u t i e s ;

(7) t h e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  u n d e r  a n  a g r e e m e n t  

t h a t  t h e  d e f e n d a n t  e i t h e r  p a y  o r  b e  p a i d  f o r  t h e  c o m m i s s i o n  o f  t h e  

o f f e n s e ,  o r  f o r  o t h e r  p e c u n i a r y  g a i n ;

(8) t h e  d e f e n d a n t  w a s  o n  r e l e a s e  u n d e r  A S  1 2 . 3 0 . 0 2 0  -

1 2 . 3 0 . 0 4 0  f o r  a n o t h e r  f e l o n y  c h a r g e  o r  c o n v i c t i o n  h a v i n g  a s s a u l t  a s  a 

n e c e s s a r y  e l e m e n t .

S e c .  1 2 . 5 8 . 1 3 0 .  M I T I G A T I N G  F A C T O R S .  I n  d e t e r m i n i n g  w h e t h e r  t o  

i m p o s e  t h e  d e a t h  s e n t e n c e ,  a l l  m i t i g a t i n g  f a c t o r s  s h a l l  b e  c o n s i d e r e d ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d  to, t h e  f o l l o w i n g :

(1) t h e  d e f e n d a n t  c o m m i t t e d  t h e  o f f e n s e  u n d e r  a d e g r e e  o f  

d u r e s s ,  c o e r c i o n ,  t h r e a t ,  o r  c o m p u l s i o n  t h a t  w a s  i n s u f f i c i e n t  to 

c o n s t i t u t e  a d e f e n s e  b u t  t h a t  s i g n i f i c a n t l y  a f f e c t e d  t h e  d e f e n d a n t ' s  

c o n d u c t ;

(2) t h e  c o n d u c t  o f  a y o u t h f u l  d e f e n d a n t  w a s  s u b s t a n t i a l l y  

i n f l u e n c e d  b y  a p e r s o n  m o r e  m a t u r e  t h a n  t h e  d e f e n d a n t ;

(3) t h e  d e f e n d a n t  a c t e d  w i t h  s e r i o u s  p r o v o c a t i o n  f r o m  t h e

v i c t i m ;

(4) t h e  d e f e n d a n t  a s s i s t e d  a u t h o r i t i e s  t o  d e t e c t  o r  a p p r e­

h e n d  o t h e r  p e r s o n s  w h o  c o m m i t t e d  t h e  o f f e n s e  w i t h  t h e  d e f e n d a n t .

A R T I C L E  3. S E N T E N C E  R E V I E W .

S e c .  1 2 . 5 8 . 2 0 0 .  R E V I E W  O F  J U D G M E N T  O F  C O N V I C T I O N  O F  A  C A F I T A L  
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F E L O N Y .  (a) A  j u d g m e n t  o f  c o n v i c t i o n  o f  a c a p i t a l  f e l o n y  f o r  w h i c h  a 

s e n t e n c e  o f  d e a t h  i s  i m p o s e d  s h a l l  a u t o m a t i c a l l y  b e  r e v i e w e d  b y  t h e  

s u p r e m e  c o u r t  w i t h i n  6 0  d a y s  a f t e r  i m p o s i t i o n  o f  t h e  s e n t e n c e .  T h i s  

t i m e  l i m i t  m a y  b e  e x t e n d e d  b y  t h e  s u p r e m e  c o u r t  f o r  g o o d  c a u s e .

(b) A  r e v i e w  u n d e r  t h i s  s e c t i o n  h a s  p r i o r i t y  o v e r  a l l  o t h e r  

c a s e s  a n d  t h e  c a s e  s h a l l  b e  h e a r d  i n  a c c o r d a n c e  w i t h  r u l e s  a d o p t e d  b y  ! 

t h e  s u p r e m e  c o u r t .  O n  r e v i e w ,  t h e  c o u r t  s h a l l  d e t e r m i n e  w h e t h e r

(1) t h e  s e n t e n c e  w a s  i m p o s e d  u n d e r  t h e  i n f l u e n c e  o f  p a s ­

s i o n ,  p r e j u d i c e ,  o r  o t h e r  a r b i t r a r y  f a c t o r ;

(2) t h e  e v i d e n c e  s u p p o r t s  t h e  f i n d i n g  o f  a n  a g g r a v a t i n g

f a c t o r  u n d e r  A S  1 2 . 5 8 . 1 2 0  a n d  w h e t h e r  t h e  c o u r t  h a s  p r o p e r l y  c o n s i d e r­

e d  m i t i g a t i n g  f a c t o r s  u n d e r  A S  1 2 . 5 8 . 1 3 0 ;

(3) t h e  s e n t e n c e  is e x c e s s i v e  o r  d i s p r o p o r t i o n a t e  t o  t h e

p e n a l t y  i m p o s e d  i n  s i m i l a r  c a s e s ,  c o n s i d e r i n g  b o t h  t h e  c r i m e  a n d  t h e  

d e f e n d a n t ;  a n d

(4) a n y  o t h e r  i s s u e  t h a t  t h e  d e f e n d a n t  m a y  r a i s e  a s  a p o i n t

o n  a p p e a l .

(c) I n  i t s  c o n s i d e r a t i o n  o f  a n  a u t o m a t i c  a p p e a l  u n d e r  (a) a n d

(b) o f  t h i s  s e c t i o n ,  t h e  s u p r e m e  c o u r t

(1) m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  f i l e  a n o t i c e  of

a p p e a l ,  u n l e s s  t h e  d e f e n d a n t  r a i s e s  a n  i s s u e  a s  a p o i n t  o n  a p p e a l

u n d e r  ( b ) (4) o f  t h i s  s e c t i o n ;

(2) m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  p a y  a fee;

(3) s h a l l  d e s i g n a t e  t h e  e n t i r e  r e c o r d  o f  t h e  p r o c e e d i n g s  

b e f o r e  t h e  s e n t e n c i n g  c o u r t  a s  t h e  r e c o r d  o n  a p p e a l ;

(4) s h a l l  p r e p a r e  t h e  t r a n s c r i p t  o f  t h e  p r o c e e d i n g s  f o r  t h e  

r e c o r d  o n  a p p e a l  a t  p u b l i c  e x p e n s e ;  a n d

(5) m a y  n o t  r e q u i r e  t h e  d e f e n d a n t  t o  s u b m i t  a n d  f i l e  a 

b r i e f ,  u n l e s s  t h e  d e f e n d a n t  r a i s e s  a n  i s s u e  a s  a p o i n t  o n  a p p e a l  u n d e r

- 9 -  C S S B  1 7 ( J u d )



WORK DRAFT WORK DRAFT WORK DRAFT

( b ) (4) o f  t h i s  s e c t i o n .

S e c .  1 2 . 5 8 . 2 1 0 .  I S S U A N C E  O F  D E A T H  W A R R A N T .  I f  t h e  s u p r e m e  c o u r t  

u p h o l d s  a j u d g m e n t  o f  c o n v i c t i o n  a n d  s e n t e n c e  o f  d e a t h ,  t h e  c o u r t  

s h a l l  i s s u e  a d e a t h  w a r r a n t  t h a t  s p e c i f i e s  a d a t e  o f  e x e c u t i o n .  T h e  

s p e c i f i e d  d a t e  o f  e x e c u t i o n  m u s t  b e  n o t  l e s s  t h a n  3 0  d a y s  n o r  m o r e  

t h a n  60 d a y s  a f t e r  t h e  d a t e  o f  t h e  w a r r a n t .  T h e  d e a t h  w a r r a n t  s h a l l  

b e  d e l i v e r e d  t o  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s .

A R T I C L E  4. E X E C U T I O N .

S e c .  1 2 . 5 8 . 3 0 0 .  E X E C U T I O N  U N D E R  S U P R E M E  C O U R T  D E A T H  W A R R A N T .  

A f t e r  r e c e i v i n g  a s u p r e m e  c o u r t  w a r r a n t  i s s u e d  u n d e r  A S  1 2 . 5 8 . 2 1 0 ,  t h e  

c o m m i s s i o n e r  s h a l l  s p e c i f y  t h e  t i m e  a n d  p l a c e  o f  e x e c u t i o n .

S e c .  1 2 . 5 8 . 3 1 0 .  E X E C U T I O N  B Y  L E T H A L  I N J E C T I O N .  A f t e r  c o n s u l t i n g  

a l i c e n s e d  p h y s i c i a n ,  t h e  c o m m i s s i o n e r  s h a l l  s e l e c t  a m e t h o d  o f  i n­

j e c t i o n  a n d  a d r u g  o r  c o m b i n a t i o n  o f  d r u g s  t o  b e  u s e d  f o r  a n  e x e c u t i o n  

b y  l e t h a l  i n j e c t i o n .

S e c .  1 2 . 5 8 . 3 2 0 .  W I T N E S S E S .  T h e  c o m m i s s i o n e r  a n d  a l i c e n s e d  

p h y s i c i a n  c h o s e n  b y  t h e  c o m m i s s i o n e r  s h a l l  b e  p r e s e n t  a t  a n  e x e c u t i o n  

u n d e r  t h i s  c h a p t e r .

S e c .  1 2 . 5 8 . 3 3 0 .  I N V I T E E S .  T h e  c o m m i s s i o n e r  m a y  i n v i t e  n o t  m o r e

t h a n  n i n e  c i t i z e n s ,  w h o  a r e  19 y e a r s  o f  a g e  o r  o l d e r ,  t o  b e  p r e s e n t  a t  

a n  e x e c u t i o n ,  i n c l u d i n g  t h e  p r o s e c u t i n g  a t t o r n e y ,  t h e  d e f e n s e  a t t o r­

n e y ,  r e l a t i v e s  a n d  f r i e n d s  o f  t h e  d e f e n d a n t ,  o r  r e l i g i o u s  r e p r e s e n t a­

t i v e s  d e s i g n a t e d  b y  t h e  d e f e n d a n t .  A  p e r s o n  w h o  i s  i n v i t e d  b y  t h e  

c o m m i s s i o n e r  m a y  n o t  a t t e n d  a n  e x e c u t i o n  a s  a m a t t e r  o f  r i g h t .

S e c .  1 2 . 5 8 . 3 4 0 .  C O V E R A G E  B Y  N E W S  M E D I A .  (a) T h e  c o m m i s s i o n e r  

s h a l l  p e r m i t  a t  a n  e x e c u t i o n  t h e  a t t e n d a n c e  o f  n o t  m o r e  t h a n  s i x  

m e m b e r s  o f  t h e  p r i n t  a n d  b r o a d c a s t  n e w s  m e d i a  s e l e c t e d  b y  t h e  c o m m i s­

s i o n e r  i n  a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t .  T h e  

s e l e c t e d  n e w s  m e d i a  m e m b e r s  s h a l l  s e r v e  l:s  a p o o l  f o r  o t h e r  m e m b e r s  o f  

C S S B  1 7 (Jud) - 1 0 -



WORK DRAFT WORK DRAFT WORK DRAFT

1

2

3

4 ! 

5 i
I

6 J

7 j
I

8 i

I

9 1 

10 

11 

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

t h e  n e w s  m e d i a  a s  a c o n d i t i o n  o f  a t t e n d a n c e .

(b) T h e  u s e  o f  p h o t o g r a p h i c  o r  r e c o r d i n g  e q u i p m e n t  m a y  n o t  b e  

p e r m i t t e d  a t  t h e  e x e c u t i o n  s i t e  u n t i l  t h e  e x e c u t i o n  i s  c o m p l e t e d ,  the 

b o d y  i s  r e m o v e d  a n d  t h e  s i t e  h a s  b e e n  r e s t o r e d  t o  a n  o r d e r l y  c o n d i­

t i o n .  T h e  p h y s i c a l  a r r a n g e m e n t s  f o r  t h e  e x e c u t i o n  m a y  n o t  b e  d i s­

t u r b e d  .

(c) A  p e r s o n  w h o  v i o l a t e s  (b) o f  t h i s  s e c t i o n  i s  g u i l t y  o f  a 

c l a s s  B  m i s d e m e a n o r .

S e c .  1 2 . 5 8 . 3 5 0 .  P R O V I S I O N S  G O V E R N I N G  A T T E N D A N C E  A T  E X E C U T I O N ,

(a) P e r s o n s  a t t e n d i n g  a n  e x e c u t i o n  a r e  s u b j e c t  t o  a r e a s o n a b l e  s e a r c h  

a s  a c o n d i t i o n  o f  a t t e n d a n c e .

(b) P e r s o n s  o t h e r  t h a n  t h e  p h y s i c i a n  a n d  n e c e s s a r y  s t a f f  d e s i g­

n a t e d  b y  t h e  c o m m i s s i o n e r  a n d  o t h e r s  p e r m i t t e d  u n d e r  A S  1 2 . 5 8 . 3 3 0  - 

1 2 . 5 8 . 3 4 0  m a y  n o t  b e  p e r m i t t e d  t o  a t t e n d  a n  e x e c u t i o n ,  n o r  m a y  any 

p e r s o n  u n d e r  t h e  a g e  o f  19 a t t e n d .

(c) T h e  d e p a r t m e n t  s h a l l  a d o p t  r e g u l a t i o n s  g o v e r n i n g  t h e  a t t e n­

d a n c e  o f  p e r s o n s  a t  a n  e x e c u t i o n .

S e c .  1 2 . 5 8 . 3 6 0 .  R E T U R N  O F  D E A T H  W A R R A N T .  A f t e r  t h e  e x e c u t i o n  

t h e  c o m m i s s i o n e r  s h a l l  m a k e  a r e t u r n  u p o n  t h e  d e a t h  w a r r a n t ,  s h o w i n g  

t h e  t i m e  a n d  p l a c e  i n  w h i c h  t h e  d e f e n d a n t  w a s  e x e c u t e d .

A R T I C L E  5. S T A Y  O F  E X E C U T I O N .

S e c .  1 2 . 5 8 . 4 0 0 .  I N C O M P E T E N C Y  O R  P R E G N A N C Y  O F  P E R S O N  S E N T E N C E D  TO 

D E A T H .  If, a f t e r  a s e n t e n c e  o f  d e a t h  i s  i m p o s e d ,  t h e  c o m m i s s i o n e r  h a s  

r e a s o n  t o  b e l i e v e  t h a t  t h e  d e f e n d a n t  h a s  b e c o m e  i n c o m p e t e n t  t o  p r o c e e d  

w i t h  t h e  e x e c u t i o n  o r  t h a t  t h e  d e f e n d a n t  is p r e g n a n t ,  t h e  c o m m i s s i o n e r  

s h a l l  i m m e d i a t e l y  g i v e  w r i t t e n  n o t i c e  t o  t h e  c o u r t  i n  w h i c h  t h e  s e n­

t e n c e  o f  d e a t h  w a s  i m p o s e d ,  t h e  p r o s e c u t i n g  a t t o r n e y ,  a n d  c o u n s e l  for 

t h e  d e f e n d a n t .  T h e  e x e c u t i o n  o f  s e n t e n c e  s h a l l  b e  s t a y e d  p e n d i n g  

f u r t h e r  o r d e r  o f  t h e  c o u r t .
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S e c .  1 2 . 5 8 . 4 1 0 .  E X A M I N A T I O N  I N T O  C O M P E T E N C Y .  (a) O n  r e c e i p t  of 

n o t i c e  u n d e r  A S  1 2 . 5 8 . 4 0 0  t h a t  t h e  d e f e n d a n t  is b e l i e v e d  t o  b e  i n c o m­

p e t e n t ,  t h e  s e n t e n c i n g  c o u r t  s h a l l  e x a m i n e  t h e  m e n t a l  c o n d i t i o n  o f  t h e  

d e f e n d a n t  i n  t h e  s a m e  m a n n e r  a s  p r o v i d e d  f o r  e x a m i n i n g  p e r s o n s  for 

c o m p e t e n c y  t o  s t a n d  t r i a l  u n d e r  A S  1 2 . 4 7 . 0 7 0 .

(b) I f  t h e  s e n t e n c i n g  c o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  is i n c o m p e­

t e n t ,  t h e  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h a t  f i n d i n g  t o  t h e  s u p r e m e

c o u r t  a n d  t h e  c o m m i s s i o n e r ,  a n d  s h a l l  e n t e r  a n  o r d e r  f o r  c o m m i t m e n t  in 

t h e  s a m e  m a n n e r  a s  p r o v i d e d  f o r  c o m m i t m e n t  u n d e r  A S  1 2 . 4 7 . 1 1 0 .

(c) I f  t h e  s e n t e n c i n g  c o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  is c o m p e­

t e n t ,  t h e  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h e  f i n d i n g  t o  t h e  s u p r e m e

c o u r t  a n d  t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  c o u r t  s h a l l  i s s u e  a n d  d e l i v e r

a n o t h e r  w a r r a n t  t o  t h e  c o m m i s s i o n e r  u n d e r  A S  1 2 . 5 8 . 2 1 0 ,  t o g e t h e r  w i t h  

a c o p y  o f  t h e  c e r t i f i e d  f i n d i n g .  U n l e s s  t h e  s e n t e n c i n g  c o u r t ' s  f i n d­

i n g  i s  a p p e a l e d  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  c o u r t  r u l e ,  t h e  w a r r a n t  

s h a l l  s p e c i f y  a d a t e  o f  e x e c u t i o n  t h a t  i s  n o t  l e s s  t h a n  3 0 d a y s  n o r  

m o r e  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  o f  t h e  w a r r a n t .

S e c .  1 2 . 5 8 . 4 2 0 .  D I S P O S I T I O N  P E N D I N G  P R E G N A N C Y .  (a) I f  t h e  

d e f e n d a n t  i s  p r e g n a n t ,  t h e  s e n t e n c i n g  c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  

t h a t  f i n d i n g  t o  t h e  s u p r e m e  c o u r t  a n d  t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  

c o u r t  s h a l l  i s s u e  a n  o r d e r  s t a y i n g  t h e  e x e c u t i o n  o f  t h e  s e n t e n c e  o f  

d e a t h  d u r i n g  t h e  p r e g n a n c y .

(b) W h e n  t h e  d e f e n d a n t  i s  n o  l o n g e r  p r e g n a n t ,  t h e  s e n t e n c i n g  

c o u r t  s h a l l  i m m e d i a t e l y  c e r t i f y  t h e  f i n d i n g  t o  t h e  s u p r e m e  c o u r t  a n d  

t h e  c o m m i s s i o n e r .  T h e  s u p r e m e  c o u r t  s h a l l  i s s u e  a n d  d e l i v e r  a n o t h e r  

w a r r a n t  u n d e r  A S  1 2 . 5 8 . 2 1 0 ,  t o g e t h e r  w i t h  a c o p y  o f  t h e  c e r t i f i e d  

f i n d i n g .  U n l e s s  t h e  s e n t e n c i n g  c o u r t ' s  f i n d i n g  is a p p e a l e d  u n d e r  

a p p l i c a b l e  c o u r t  r u l e ,  t h e  w a r r a n t  s h a l l  s p e c i f y  a d a t e  o f  e x e c u t i o n  

n o t  l e s s  t h a n  3 0  d a y s  n o r  m o r e  t h a n  6 0  d a y s  a f t e r  t h e  d a t e  o f  t h e
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w a r r a n t .

A R T I C L E  6. G E N E R A L  P R O V I S I O N S .

S e c .  1 2 . 5 8 . 9 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,

(1) " c o m m i s s i o n e r "  m e a n s  t h e  c o m m i s s i o n e r  o f  c o r r e c t i o n s ;

(2) " d e p a r t m e n t "  m e a n s  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s .

* S e c .  10. A S  2 2 . 0 7 . 0 2 0 ( a )  is a m e n d e d  t o  r e a d ;

(a) T h e  c o u r t  of: a p p e a l s  h a s  a p p e l l a t e  j u r i s d i c t i o n  i n  a c t i o n s  

a n d  p r o c e e d i n g s  c o m m e n c e d  in t h e  s u p e r i o r  c o u r t  i n v o l v i n g ;

(1) c r i m i n a l  p r o s e c u t i o n , e x c e p t  p r o s e c u t i o n  f o r  a c a p i t a l  

f e l o n y  f o r  w h i c h  a d e a t h  s e n t e n c e  is i m p o s e d ?

(2) p o s t - c o n v i c t i o n  r e l i e f ;

(3) c h i l d r e n ' s  c o u r t  m a t t e r s  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 1 ) ,  

i n c l u d i n g  w a i v e r  o f  c h i l d r e n ' s  c o u r t  j u r i s d i c t i o n  o v e r  a m i n o r  u n d e r  

A S  4 7 . 1 0 ;

(4) e x t r a d i t i o n ;

(5) h a b e a s  c o r p u s ;

(6) p r o b a t i o n  a n d  p a r o l e ;  a n d

(7) b a i l .

* S e c .  11. A S  2 2 . 0 7 . 0 2 0 ( b )  i s  a m e n d e d  t o  r e a d ;

(b) E x c e p t  f o r  a p p e a l s  o f  a d e a t h  s e n t e n c e ,  t h e [THE] c o u r t  o f

a p p e a l s  h a s  j u r i s d i c t i o n  t o  h e a r  a p p e a l s  o f  s e n t e n c e s  o f  i m p r i s o n m e n t  

i m p o s e d  b y  t h e  s u p e r i o r  c o u r t  o n  t h e  g r o u n d s  t h a t  t h e  s e n t e n c e  is 

e x c e s s i v e  o r  t o o  l e n i e n t  and, i n  t h e  e x e r c i s e  o f  t h i s  j u r i s d i c t i o n ,  

m a y  m o d i f y  t h e  s e n t e n c e  a s  p r o v i d e d  b y  l a w  a n d  t h e  s t a t e  c o n s t i t u t i o n .

* S e c .  12. A D V I S O R Y  V O T E  A U T H O R I Z E D .  T h e  l i e u t e n a n t  g o v e r n o r  s h a l l

p l a c e  b e f o r e  t h e  q u a l i f i e d  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  s t a t e w i d e  g e n ­

e r a l  e l e c t i o n  t h e  q u e s t i o n  a d v i s o r y  t o  t h e  l e g i s l a t u r e  o f  w h e t h e r  c a p i t a l  

p u n i s h m e n t  f o r  m u r d e r  i n  t h e  f i r s t  d e g r e e  a.s n o w  a u t h o r i z e d  b y  l a w  s h o u l d  

g o  i n t o  e f f e c t  or. A u g u s t  15, 1 9 9 1 .  T h e  q u e s t i o n  s h a l l  a p p e a r  o n  t h e  b a l l o t
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i n  s u b s t a n t i a l l y  t h e  f o l l o w i n g  form:

Q U E S T I O N  

S h a l l  c a p i t a l  p u n i s h m e n t  f o r  m u r d e r  i n  t h e  f i r s t  d e g r e e  

a s  n o w  a u t h o r i z e d  b y  l a v  g o  i n t o  e f f e c t  o n  A u g u s t  15, 1 9 9 1 ?

* S e c .  13. A P P L I C A B I L I T Y  T O  C R I M I N A L  R U L E S .  A S  1 2 . 5 8 ,  a d d e d  b y  sec. 9 

o f  t h i s  A c t ,  h a s  t h e  e f f e c t  o f  m o d i f y i n g  t h e  s e n t e n c i n g  p r o v i s i o n s  o f  R u l e s  

32, 3 2 . 1 ,  a n d  3 2 . 3 ,  A l a s k a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  b y  e s t a b l i s h i n g  

e x c l u s i v e  p r o c e d u r e s  f o r  i m p o s i t i o n  o f  d e a t h  s e n t e n c e  b y  a t r i a l  c o u r t  a n d  

b y  a u t h o r i z i n g  a u t o m a t i c  a p p e a l  o f  t h o s e  s e n t e n c e s  t o  t h e  A l a s k a  S u p r e m e  

C o u r t .

* S e c .  14. A P P L I C A B I L I T Y  T O  A P P E L L A T E  R U L E S .  A S  1 2 . 5 8 . 2 0 0 ,  a d d e d  b y  

sec,. 9 o f  t h i s  A c t ,  h a r  t h e  e f f e c t  o f  a m e n d i n g  R u l e s  2 0 4 ,  210, a n d  212, 

A l a s k a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e ,  b y  e s t a b l i s h i n g  p r o c e d u r e s  a n d  l i m i t a­

t i o n s  o n  p r o c e d u r e s  r e l a t i n g  t o  t h e  f i l i n g  a n d  d i s p o s i t i o n  o f  a p p e a l s  o f  

s e n t e n c e s  i n  c a s e s  in w h i c h  t h e  d e a t h  p e n a l t y  i s  i m p o s e d .

* S e c .  15. E x c e p t  f o r  s e c .  12 o f  t h i s  A c t ,  t h i s  A c t  t a k e s  e f f e c t

A u g u s t  15, 1 9 9 1 .

* S e c .  16. S e c t i o n  12 o f  t h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  

A S  0 1 . 1 0 . 0 7 0 ( c ) .

Y e s  [ ] N o  [ ]
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Chenoweth
2/13/89

Origina l sponsors: Fischer, Kelly,
Pearce, et al.

1 IN THE SENATE 3Y THE J U D I C I A R Y  C O M M I T T E E

2 CS FOR SENATE B I L L  NO. 17 (Judiciary)

3 IN THE L E G I S L A T U R E  OF THE STATE O F  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - FIRST S E S S I O N

5 A  BILL

6 For an Act entitled: "An Act a u t h o r i z i n g  c a p ital punishment, classifying

7 m u r d e r  in the first degree as a c a p i t a l  felony, and

8 e s tab lishing s e n t e n c i n g  p r o c e d u r e s  for capita l f e l o­

9 nies; directin g an a d v i s o r y  v o t e  on w h e t h e r  the

10 capital puni sh m e n t  law s hould  take effect; amending

11 Rules 32, 32.1, and 32.3, A l a s k a  Ru les of Criminal

12 Procedure, and Rules 20A, 210, and 212, A l a s k a  Rules

13 of A p p e l l a t e  Procedure; and p r o v i d i n g  for an e f f e c­

14 tive date."

15 BE IT E N ACT ED BY THE L E G I S L A T U R E  OF THE STAT E OF ALASKA:

16 * Section 1. FINDINGS. The legisl a t u r e  finds that i m p o s i t i o n  of the

17 death p e nalty for the crime of m u r d e r  in the first degree

18
(1) is consistent with  the c r i minal s e n t e n c i n g  goal of deter-

19 rence in that, b y  the example of its imposition, a m e m b e r  of the communi ty

20 who calculates a m u r d e r  w o u l d  rati on a l l y  c o n s i d e r  the h a r s h  c o n s e q u e n c e s  of

21 that act;

22 (2) is consistent with the criminal s e n t e n c i n g  goal of community

23 c o n demnati on in that, by its use, the state affirms soc iety's norms and

24 condemns most severely the p remed i t a t i v e  taking of hum an life or the taking

25 of life under circum stances m a n i f e s t i n g  e x t r e m e  i n d i f f e r e n c e  to its value;

26 (3) does nor violate state c o n s t i t u t i o n a l  g u a r a n t e e s  against  the

27 impositi on of cruel and unusual punishment, but r a t h e r  is f u l l y  consistent

28 with those guarantees;

29 (4) conforms to c o n temporary  st andards of d e c e n c y  in that there
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25

26

27

28 

29

is no evidence that A l a s k a 1', t r a d ition a n d  h i s t o r y  suggest a s i g n i f i c a n t l y  

d i f f e r e n t  attitude toward capital p u n i s h m e n t  in this state f r o m  those that 

p r e v a i l  nationwide, and there is a w i d e l y  h e l d  b e l i e f  in the s o c i e t y  that 

capital p u n i s h m e n t  is an app ro p r i a t e  p e n a l t y  for m u r d e r  in the first 

d e g r e e ;

(5) serves the state's i n t e r e s t  in j u s t i c e  by p u n i s h i n g  the

p e r s o n  w h o  is guilty accordi ng to what  is d e s e r v e d  for the m o s t  m o r a l l y  

o f f e n s i v e  conduct w i t h  a sentence more s t r i n g e n t  than an e x t e n d e d  term of 

life imprisonment;

(6) serves the state's interes t in public p r o t e c t i o n  b y  assuring

that the most serious off enders will n e v e r  again pose a threat to the

public; and

(7) is consistent with due p r o c e s s  r e q uirement s in that the

c i r c u m s t a n c e s  in w h i c h  the death p e n a l t y  m a y  be imposed p r o vid e g u i d a n c e  to 

the court and iury that safeguard against the elements of a r b i t r a r i n e s s  and 

c a p r i c i o u s n e s s  co ndemned by the U n i t e d  S t a t e s  Supreme Court in cases c o n­

cer ning the death penalty statutes o f  o t h e r  states.

* Sec. 2. AS 11.31.100(d) is a m e n d e d  to read:

(d) A n  attempt is

(1) an u n c l a s s i f i e d  f e l o n y  if the crime a t t e m p t e d  is a 

c a pital felony [MURDER IN THE FIRST D E G R E E ] ;

(2) a class A  felony if the crime attem p t e d  is an u n c l a s­

sified felony other than a capital f e l o n y  [M U R D E R  IN T HE FIRST D E­

GREE] ;

(3) a class B felony if the crime at tempted is a class A

f e l o n y ;

felony;
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(A) a class C felony if the crime att em p t e d  is a class B

(5) a class A m i s d e m e a n o r  if the crime a t t e m p t e d  is a class
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C felony;

(6) a class B m i s d e m e a n o r  if the crime a t t e m p t e d  is a class 

A or class B misdemeanor.

* Sec. 3. AS 11.31.110(c) is amended to read:

(c) S o l i c i t a t i o n  is a

(1) class A felony if the crime s o l i c i t e d  is an u n c l a s­

sified or capital felony;

felony;

felony;

felony;

(2) class B felony if the crime s o l i c i t e d  is a class A

(3) class C felony if the crime solic i t e d  is a class B

(A) class A m i s d e m e a n o r  if the crime s o l i cited  is a class C

(5) class B m i s d e m e a n o r  if the crime solic i t e d  is a class A 

or class B misdemeanor.

* Sec. A. AS 11.A1.100(b) is a m en ded to read:

(b) M u r d e r  in the first degree is a capital [AN UNCLASSIFIED] 

felony and is pu nishable as p r o v i d e d  in AS 12.55.125(a) [AS 12.55],

* Se;. 5. AS 12.30.020(a) is amen ded to read:

(a) A  person charged w i t h  an o f fense shall, at that person's 

first appearance b e f o r e  a j u d icial officer, be o r d e r e d  released, p e n d­

ing trial on the person's personal r e c o g n i z a n c e  or u p o n  the e x e c ut ion 

of an u n s e c u r e d  appearance, bond in an amount s p e c ified by the judi c i a l  

officer unless the offense is a capital  felony, an u n c l a s s i f i e d  felo- 

nyx  or a class A felony or unless the officer d etermines that the 

release of the person will not r e a s o n a b l y  assure the a p p e a r a n c e  of the 

person as required, or will pose a d a n g e r  to other persons and the 

community. If the offense w i t h  w h i c h  a p ers on is char ged is a felony, 

on m otion of the p r o s e c u t i n g  attorney, the judicial o f ficer m a y  al low
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