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(Alaska (Eourt Systenm
Jsiair of Alaska

OFFICE OF ADMINISTRATIVE DIRECTOR

303 K Slreet
JANALEE R. STRANDBERG Anchorage. AK99501
Staff Counsel (907) 264-8228

February 26, 1900

HAND DELIVERED

Senator Lloyc Jones
Alaska State Legislature
P. 0. Box Y

Juneau, AK 99811

Re: SB 499 - An Act relating to appeal of administrative action
against a driver®s license.

Dear Senator Jones:

The purpose of SB 499 1is to conform the Department of Motor
Vehicle driver®s Jlicense revocation appeal procedure to the
procedure followed by other DMV and non-DMV administrative
appeals.

The present statute, AS 28.05.141(d), provides that license
revocation appeals are to be heard de novo by the district court
"in accordance with the applicable Rules of Court governing
appeals in civil matters™. However, there are no rules
governing appeals to district court because there are no other
appeals to district court. The statutes c¢ fining district court
jurisdiction (AS 22.15) do not give the district court appellate
jurisdiction. Jurisdiction over appeals from administrative
agencies is specifically given to the superior court by AS
22.10.020(d).

This bill would give the superior court appellate jurisdiction
over driver"s license revocation appeals and these appeals would
be on the record rather than de novo. This would both simplify
and standardize the administrative appeal process.
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Thank you for this opportunity to explain the vreason why the

court system requested this proposed legislation. I would
happy to answer questions you may have about it.

Sincerely,

Jan Strandberg
Staff Counsel

JS:ghb

cc: Senate Transportation Committee members:
Senator Fahrenkamp
Senator Fischer

Senator Pourchot
Senator Coghill

be



Alaska (jmtri Sftistrut
Atatr of JMualui
OFFICE OF ADMINISTRATIVE DIRECTOR

303 K Street
Anchorage, AK99501
(907) 264-0228

JANALEE R.STRANDBERG
Stall Counsol

February 16, 1990

Senator Lloyd Jones

Chair, Senate Transportation Committee
Alaska State Legislature

P. 0. Box V

Juneau, AK 99811

Re: SB 499 - An Act regarding appeals of administrative
revocations of driver ® licenses

Dear Senator Jones:

The Alaska Court System would appreciate a hearing on this bill

at your earliest convenience. The purpose of SB 499 is to bring
certain Division of Motor Vehicle appeals into conformity with
the regular procedure for administrative agency appeals. The
current statute, AS 28.05.141(d), requires driver 3 license
revocation appeals to be filed in the district court and to be
heard de novo. There are no court rules that allow appeals to
the district court or de novo hearings on appeal. This bill

would bring driver®s Jlicense revocation appeals into conformity
with other administrative appeals that are brought 1in superior

court and are based on the record made at the Division of Motor
Vehicle hearing.

I would be happy to answer any questions you may have about this
bill

Sincerely

Staff Counsel

JS:go
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828.15.160

Motor

Collateral references. — Inspection uf
motor vehicle records, right as to, 84
ALR2d 1261.

Vehicles

§28.15.161

Sec. 28.15.160. Court reports. [Repealed, § 19 ch 178 SLA 1978.]

Article 2. Cancellation, Suspension, Revocation or Limitation
of Drivers’Licenses,

Section

161. Cancellation of driver’ license

165. Administrative revocations result-
ing from chemicnl sobriety tests
and refusals to submit to tests

166. Administrative review of revocation

171. Suspending privileges of a person li-
censed in another jurisdiction; re-
porting convictions, suspensions,
and revocations

Section

181. Court suspensions, revocations, and
limitations

185. Court revocation of a minor's license
to drive

191, Court reports to department

201. Limitation of driver’s license

211. Periods of limitation, suspension or
revocation; opportunity for hearing
and surrender oflicense

Sec. 28.15.161. Cancellation of driver’s license, (a) The depart-
ment shall cancel a driver’s license upon determination that

(1) the licensee is not medically or otherwise entitled to the issu-
ance or retention of the license, or has been adjudged incompetent to

drive a motor vehicle;

(2) there is an error or defect in the license;
(3) the licensee failed to give the required or correct information in

the licensee's application; or

(4) the license was obtained fraudulently.

The licensee may apply for a new license at any time after can-

cellation upon removal of the cause for the cancellation. (8 19 ch 178

(b)
SLA 1978)
NOTES TO
Intent of act — This act plainly

expresses the intent that all revocations
and suspensions of operators' licenses be
the act ji the Department of Public
Safety. KnudBen v. City of Anchorage, 358
P.2d 375 (Alaska 1960), overruled on
other grounds, Roberts v, State, 458 P.2d

Collateral references. —7A Am. Jur.
2d, Automobiles and Highway Traffic,
§ 112 et seq.

60 CJ.S., Motor Vehicles, § 164.1 et
seq.
eqCivil rights and liabilities as affected by
failure to comply with regulations as to
licensing of automobile operator, 16 ALR
1ICS; 35 ALR 62; So ALR 1038; 43 ALR

DECISIONS

340 (Alaska 1969); Glasgow v. St te, 469
P.2d 682 (Alaska 1970), and Bakei v. City
of Fairbanks, 71 P.2d 386 (Alaska
1970)(Decided ~ under  former  AS
78.15.170).

Cited in Smith v. State, 756 P.2d 913
(Alaska Ct. App. 1988).

1153; 54 ALR 374; 58 ALR 532; 61 ALR
1190; 78 ALR 1028; 87 ALR 1469; 111
ALR 1258; 163 ALR 1375.

Validity of statute relating to granting
or revocation of license or permit to oper-
ate automobile, 71 ALR 616; 108 ALP.
1162; 125 ALR 14509.

Denial, suspension, or cancellation of

79



828.15.165

driver's license because of physical dis-
ease or defect, 38 ALR3d 452.

Necessity of notice and hearing before
revocation or suspension of motor vehicle
driver's license, 60 Al.R3d 361.

Alaska Statutes

828.15.165

driver's license, 60 ALR3d 427.

Validity of statute or regulation autho-
rizing revocation or suspension of driver’s
license for reason unrelated to use of or

ability to operate motor vehicle, 86

Sufficiency of notice und hearing before ALR3d 1251

revocation or suspension of motor vehicle

Sec. 28.15.165. Administrative revocations resulting from
chemical sobriety tests and refusals to submit to tests, (at If a
chemical test administered under AS 28.35.031(a) to a person driving
a motor vehicle for which a driver’s license is required produces a
result described in AS 28.35.030(a)(2) or if a person under arrest for
driving a motor vehicle for which a driver’s license is required refuses
to submit to a chemical test under AS 28.35.031(a), a law enforcement
officer shall read a notice and deliver a copy to the person. The notice
must advise that

(1) the department intends to revoke the person’s driver’s license or
nonresident privilege to drive, or refuse to issue an original license to
the person;

(2) the person has the right to administrative review of the revoca-
tion or determination not to issue an original license;

(3) the notice itself is a temporary driver’s license that expires
seven days after it is delivered to the person;

(4) revocation of the person’s driver’s license or nonresident privi-
lege to drive, or a determination not to issuo an original license shall
take effect upon expiration of the temporary driver’s license unless the
person within seven days requests an administrative review.

(b) After reading the notice under (a) of this section, the law en-
forcement officer shall seize the person’s driver’s license if it is in the
person’s possession and shall deliver it to the department with a
sworn report describing the circumstances under which it was seized.

(c) Upon receipt of a sworn report of a law enforcement officer that
a chemical test under AS 28.35.031(a) produced a result described in
AS 28.35.030(a)(2) or that a person refused to submit to a chemical
test under AS 28.35.031(a), that notice under (a) of this section was
provided to the person, and that contains a statement of the circum-
stances surrounding the arrest and the grounds upon which the offi-
cer’s belief that the person was driving while intoxicated a motor
vehicle for which a driver’s license is required was based, the depart-
ment shall revoke the person’s license or nonresident privilege to
drive a motor vehicle in the state, or refuse to issue an original license
effective upon expiration of the temporary driver's license issued un-
der (a) of this section.

(d) The period of revocation of a driver’s license' by the department
under this section shall be for the appropriate minimum period for
court revocations under AS 28.15.181(c). (8 3 ch 77 SLA 1i983)
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§28.15.166

Motor

NOTES TO

"Motor vehicle for which driver’s li-
cense Is required." — When viewed in
context, the phrnse "a motor vehicle for
which a driver’s license is roquired" refers
to a type of motor vehicle, rather than to
the ~chicle's location. Caulkins v. State,
Dep't of Pub. Safety, 743 P.2d 366 (Alaska
1987).

Revocation for operating in parking
lot. — Tho Department of Public Safety
may revoke *.ie driver’s license of an in-
toxicated person who operates a motor ve-
hicle in a privately owned parking lot
held oper. to the public. Caulkins v. State.
Dep' of Pub. Safety, 743 P.2d 366 (Alaska
1987).

Admission of suppressed test results

Vehicles

§28.15.166
DECISIONS

was given to the defendant, the hearing
officer's decision to udinit breathalyzer
test results which had been suppressed on
due process grounds in a criminal prosecu-
tion was improper in a subsequent licensu
revocation hearing. Briggs v. State, Dep't
or Pub. Safety, 732 P.2d 1678 (Alasku
1987).

Applied in Chnmpion v. Department cf
Pub. Safety, 721 P.2d 131 (Alaska 1986).

Quoted in Barcolt v. State, Dep’t of
Pub. Safety, 741 P.2d 226 (Alosku 1987);
Tulowetzke v. State, Dep't of Pub. Safety,
743 P.2d 368 (Alaska 1987); State, Dep't
of Pub. Safely v. Conley, 754 P.2d 232
(Aluska 1988).

Cited in Thorne v. Department of Pub.

held improper. — Because no breath

Safety, Sup. Cl. Op. No. 3445 (File No.
sample was preserved and no second teBt

S-2566), P.2d  (1989).

Sec. 28.15.166. Administrative review of revocation, (a) A per-
son who has received a notice under AS 28.15.165(a) rnay make a
written request for administrative review of the department’s action
under AS 28.15.165(c). If the person’s driver’s license has not been
previously surrendered to the department, it shall be surrendered to
the department at the time the request for review is made.

(b) A request for review shall be made within seven days after
receipt of the notice under AS 28.15.165 or the right to review is
waived and the action of the department under AS 28.15.165(c) is
final. If a written request for a review is made after expiration of the
seven-day period, and if it is accompanied by the applicant’s verified
statement explaining the failure to make a timely request for a re-
view, the department shall receive and consider the request. If the
department finds that the person was unable to make a timely request
because of lack of actual notice of the revocation or because of factors
of physical incapacity such as hospitalization or incarceration, the
department shall waive the period of limitation, reopen the matter,
and grant the review request.

() Upon receipt ofa request for review, if it appears that the person
holds a valid driver’s license and that the driver’ license has been
surrendered, the department shall issue a temporary driver’s permit
that is valid until the scheduled date for the review. A person who has
requested a review under this section may request, and the depart-
ment may grant for good cause, a delay in the date of the hearing. If
necessary, the department may issue additional temporary permits to
stay the effective date of its action under AS 28.15.165(c) until the
final order after the review is issued.

(d) A person who has requested a hearing under this section and
who fails to appear at the hearing, for reasons other than lack of
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& 28.15.166 Alaska Statutes §28_15_168

actual notice of the hearing or nhysicul incapacity such as hospitaliza-
tion or incarceration, waives the right to a hearing. The determina-
tion of the department that is based upon the enforcement officer’s
report becomes final.

() Notwithstanding AS 28.05.141(b), the hearing under this sec-
tion shall be held at the office of the department nearest to the resi-
dence of the person requesting the hearing unless

(1) a district court judge or a magistrate has been designated as a
hearing officer in the matter by the commissioner; or

(2) the department and the person agree that the hearing is to be
held elsewhere.

(0 A review under this section shall be held before a hearing officer
designated by the commissioner. Upon the consent of the administra-
tive director of the state court system, the commissioner may de tig-
nate a district court judge or a magistrate to serve as the hearing
officer. The hearing officer shall have authority to

(1) administer oaths and affirmations;

(2) examine witnesses and take testimony;

(3) receive relevant evidence;

(4) issue subpoenas, take depositions, or cause depositions or inter-
rogatories to be taken;

(5) regulate the course and conduct of the hearing;

(6) make a final ruling on the issue.

(9) The hearing under this section shall be limited to the issues of
whether the arresting officer had reasonable grounds to believe that
the person was driving a motor vehicle while intoxicated and whether

(1) the person refused to submit to a chemical test under AS
28.35.031(a) after being advised that refusal would result in the sus-
pension, revocation, or denial of the person’s license or nonresident
privilege to drive and that the refusal is a misdemeanor; or

(2) the chemical test authorised under AS 28.35.031(a) and admin-
istered to the person produced a result described in AS 28.35.030(a)(2).

(h) The determination of the hearing officer may be based upon the
sworn report of a law enforcement officer. The law enforcement officer
need not be present at the hearing unless either the person requesting
the hearing or the hearing officer requests in writing before the hear-
ing that the officer be present. If in the course of the hearing it be-
comes apparent that the testimony of the law enforcement officer is
necessary to enable the hearing officer to resolve disputed issues of
fact, the hearing may be continued to allow the attendance of the law
enforcement officer.

(i) Testimony given by the person at the hearing is not admissible
against the person in a criminal trial unless the person's testimony at
the trial is inconsistent with that given at the hearing.

() If the ’jsues set out in (g) of this section are determined in the
affirmativ.' by a preponderance of the evidence, the hearing officer
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§28.15.l66 Motor Vehicles 8 28.15.16B

shall sustain the action of the departm nit. If one or more of the issues
is determined in the negutive, the department’s action Bhull be re-
scinded.

(k) Ifthe action ofthe department in revoking a nonresident's privi-
lege to drive a motor vehicle is not administratively contested by the
nonresident driver or if the departmental action is sustained by the
nearing officer, the department shall give written notice of act-.on
taken to the motor vehicle administrator of the state of the person’s
residence and to any state in which that person has a driver’ license.

() A hearing officer revoking a driver’s license because a chemical
test administered to the person produced a result described in AS
28.35.030(a)(2) may grant limited license privileges if the person has
not been previously convicted within the preceding 10 >_ars of an
offense (A) described in AS 28.15.181(a)(5) or (8); or (B) under a law or
ordinance in another jurisdiction with elements substantially similar
to an offense described in AS 28.15.181(a)(5) or (8). The privileges may
be granted for for the final 60 days during which the license is revoked
if the hearing officer determines that the person’s ability to earn a
livelihood would be severely impaired and a limitation under AS
28.15.201 can be placed on the license that will enable the the person
to earn a livelihood without excessive danger to the public. A hearing
officer may not grant limited license privileges when revoking a
driver’s license because the person refused to submit to a chemical
test.

(m) Notwithstanding AS 28.05.141(d), within 30 days of the issu-
ance of the final determination of the department, a person aggrieved
by the determination may file an appeal in superior court forjudicial
review of *he hearing officer’s determination. Thejudicial review shall
be on the record, without taking additional testimony. The court may
reverse the department’s determination if the court finds that the
department misinterpreted the law, acted in an arbitrary and capri-
cious manner, or made a determination unsupported by the evidence
in the record.

(n) The filing of an appeal under (m) of this section does not auto-
matically stay the department’s revocation order. The court may
grant a stay of the order only upon a motion and hearing, a id upon a
finding that there is a reasonable probability that the pet‘doner will
prevail on the merits and that the petitioner will suffer irreparable
harm if the order is not stayed. (8§ 3 ch 77 SLA 1983)

NOTES TO DECISIONS

Due process considerations. —Since  margin of error inherent in the breath
the same procedural safeguards apply in  testing procedure used. Barcott v. State,
civil driver’s license revocation proceed- Dep't of Pub. Safety, 741 P.2d 226 (Alaska
ings for driving while intoxicated as apply ~ 1987).
in criminal prosecutions for that offense, Collateral estoppel effect of ruling
due process requires consideration of the  lu criminal proceedings. — Where de-



§28.15.170 Ala3ka Statutes §28_15_171

fendunt in criminal driving while intoxi- arresting officer had reasonable grounds
cated proceedings did not testify at a sup-  at the time of arrest to believe that the
pression hearing on the question of the suspect was driving while intoxicated.
legality of the stop, the suppression ruling  Thome v. Department of Pub. Safety, Sup.

that the officer's stop was legal should Ct. Op. No. 3445 (File No. S-2566),
have had no collateral estoppel effect pog ~ (1989).

against the defendant in a civil drivers The state's failure to preserve a video-

license revocation proceeding, The hear-  tane offield sobriety tests taken one hour
ing officer was correct to examine the stop

issue de novo, and the superior court in- after arrest did not violate defendant's
correctly invoked collateral estoppel in re- \r,:/?t%sg%scgng%n;t z:]r:dm C\rleﬁsrgxaqrg'%eﬁ;:eer
fusing to review this aspect of the hearing h d % d the test d at d
officer’s decision. Miller v. State, Dep't of ‘fN %cor] LIJ.Ce € 1ests appeare ah e-
Pub. Safety, 761 P.2d 117 (Alaska 1988). €N ant’s license revocation review hear-
Standard of review of supreme N9 and was subjected to vigorous cross-
court. — The supreme court uses the examination by defendant's attorney.
same standard as set out in subsection (m) ~ Thome v. Department of Pub. Safety, Sup.
for judicial review by the superior court, ~Ct. Op. No. 3445 (File No. S-2566) ~ P.2d

since it conducts independent review. Mil- 1989, _
ler v. State, Dep't of Pub. Safety, 761 P.2d Applied in Champion v. Department of
117 (Alaska 1988). Pub. Safely, 721 P.2d 131 (Alaska 1986);

The state's failure to preserve a vid-  Barcott v. State, Dep't of Pub. Safety, 741
eotape of field sobriety tests token one  P.2d 226 (Alaska 1987).
hour after arrest violates the due process Quoted in State, Dep’t of Pub. Safety v.
rights of an accused at an administrative  Conley, 754 P.2d 232 (Alaska 1988).
license revocation hearing where the ac- Cited in Tulowetzke v. State, Dep't of
cused is entitled to challenge whether the  Pub. Safety, 743 P.2d 368 (Alaska 1987).

Sec. 28.15.170. Cancellation. [Repealed, § 19 ch 178 SLA 1978.]

Sec. 28.15.171. Suspending privileges of a person licensed in
anotherjurisdiction; reporting convictions, suspensions, and re-
vocations. (a) The privilege of driving a motor vehicle on a highway
or vehicular way or area of this state given to a person licensed in
another jurisdiction is subject to suspension, revocation, or limitation
by the department or a court in the same manner and for the same
reasons as a driver’s license issued under this chapter.

(b) The department may, upon receiving the record of a conviction
of a person licensed in another jurisdiction for a vehicle, driver, or
traffic offense in this state, or upon suspending or revoking the per-
son’s driving privilege, forward a copy of the record or suspension or
revocation to the motor vehicle administrator for the jurisdiction in

which the person convicted is licensed. (8 19 ch 178 SLA 1978; am
§ 13 ch 60 SLA 1986)

Effect of amendments. — The 1986 and inserted ", or limitation" and "or a
amendment in subsection (a) substituted court.”
a comma for "or" following "suspension”
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§28.15.180 Motor Vehicles §28.15.181

Sec. 28.15.180. Suspending privileges of nonresidents. [Repealed,
§ 19 ch 178 SLA 1978.]

Sec. 28.15.181. Court suspensions, revocations, and limita-
tions. (a) Conviction ofany ofthe following offenses is grounds for the
immediate revocation of a driver’s license:

() manslaughter or negligent homicide resulting from driving a
motor vehicle;

(2) a felony in the commission of which a motor vehicle is used;

(3) failure to stop and give aid as required by law when a motor
vehicle accident results in the death or personal injury of another;

(4) perjury or making a false i ffidavit or statement under oath to
the department under a law relating to motor vehicles;

(5) driving a motor vehicle while intoxicated;

(6) reckless driving;

(7) using a motor vehicle in unlawful flight to avoid arrest by a
peace officer;

(8) refusal to submit to a chemical test under AS 28.35.032;

(9) driving while license canceled, suspended, revoked or in viola-
tion of a limitation.

(b) A court convicting a person of an offense described in (a)(1) —
(4), (6), or (7) of this section shall revoke that person’ driver’ license
for not less than 30 days for the first conviction, unless the court
determines that the person’s ability to earn a livelihood would be
severely impaired and a limitation under AS 28.15.201 can be placed
on the license that will enable the person to earn a livelihood without
excessive danger to the public. If a court limits a person’s license
under this subsection, it shall do so for not less than 60 days. Upon a
subsequent conviction of a person for any offense described in (a)(1) —
(4), (6), (7) of this section occurring within 10 years after a prior
conviction, the court shall revoke the person’s license and may not
grant the person limited license privileges for the following periods:

(1) not less than one year for the second conviction; and

(2) not less than three years for a third or subsequent conviction.

(c) A courtconvicting a person ofan offense described in (a)(5) or (8)
ofthis section arising out of the operation of a motor vehicle for which
a driver’ license is required shall revoke that person’s drivers li-
cense. The revocation may be concurrent with or consecutive to an
administrative revocation under AS 28.15.165. The court may not,
except as provided in (e) of this section, grant limited license privi-
leges for the following periods:

@ not less than 90 days if, within the preceding 10 years, the
person has not previously been convicted of an offense

(A) described in (a)(5) or (8) of this section; or
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§28.15.181 Alaska Statutes §28.15.181

(B) uncl°r a law or ordinance in another jurisdiction with elements
substantially similar to an offense described in (a)(5) or (8) of this
section;

(2) not less than one year if, within the preceding 10 yenrs, the
person has been previously convicted of one offense

(A) described in (a)(5) or (8) of this section; or

(B) under a law or ordinance in another jurisdiction with elements
substantially similar to an offense described in (a)(5) or (8) of this
section;

(3) not less than 10 years if, within the preceding 10 years, the
person has been previously convicted of more than one of the following
offenses or has more than once been previously convicted of one of the
following offenses:

(A) an offense described in (a)(5) or (8) of this section: or

(B) an offense under another law or ordinance in another jurisdic-
tion with elements substantially similar to an offense described in
(@)(5) or (8) of this section.

I'd) A court convicting a person of an offense described in (a)(9) of
this section shall revoke that person’s driver’s license for not less than
the minimum period under AS 28.15.291(c).

(c) A court revoking a driver’s license under (c) of this section, or
sustaining the action of the department under AS 28.15.165(c), may
grant limited license privileges for the final 60 days during which the
license is revoked if the

(1) revocation was for driving while intoxicated but not if the revo-
cation was for refusal to submit to a chemical test of breath under AS
28.35.032;

(2) person has not been previously convicted within the preceding
10 years of an offense

(A) described in (a)(5) or (8) of this section; or

(B) under a law or ordinance in another jurisdiction with elements
substantially similar to an offense described in (a)(5) or (8) of this
section;

(3) court determines that the person’s ability to earn a livelihood
would be severely impaired; and

(4) couit determines that a limitation under AS 28.15.201 can be
placed on the license that will enable the person to earn a livelihood
without excessive danger to the public.

(f For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction. (8 19 ch 178 SLA 1978:
am 8§88 7 — 9 ch 117 SLA 1982; am 8 4 — 7 ch 77 SLA 1983)
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828.15.185 ALADKA STATUTES 828.15.185

Collut«ral rafcmiccH. - Vulldity (if Denial, suspension, or cancellation of
Mtulult! or imliiiunct* relutliiK to rfrunlinK  driven; license because of pbysicul dis-

or ravoculiun of licr uj or porrpit to oper-  ease or defect, 38 ALR3d 452.
oto automobile, 71 ALU GIG; 108 ALR Validity and construction of statute or

G2 125 ALR 1459, ~ordinunce mandating nnpnsonment for
Whut amounts to conviction or adjudi-  habitual repealed IrulTic offender, 2
cation of guilt for purponea of refusal, re- Al,Kith 618.

vocation, or suspension of automobile Revocation or suspension of operator's
driver's license, 113 ALR 1179; 79 ALU2d  license for "habitual," "persistent,* or
866

: ) ) ) _ “"frequent” truffic violations, 48 ALRA4th
Suspension or revocation of drivers li- 367

cense for refusal to take sobriety lest, 838
ALR2d 1064.

Sec. 28.15.185. Court revocation ofa minor's license to drive,
(@) A person who is at least 13 years of age but not older than 17 years
of age who is adjudicated by ajuvenile court of misconduct involving a
controlled substance under AS 1.1.71 or possession or consumption of
alcohol under AS 04.16.050 is subject to revocation of the person’s
driver’s license under (b) of this section.

(b) The court shall impose the revocation for an offense described in
(@) of this section as follows:

(1) for a first conviction or adjudication, the revocation may be for a
period not to exceed 90 days;

(2) for a second or subsequent conviction or adjudication, the revo-
cation may be for a period not to exceed one year.

(c) Upon conviction or adjudication of an offense listed in (a) of this
section the court may, upon petition ofthe person, review the revoca-
tion and may restore the driver’ license, except a court may not re-
store the driver’ license until

(1) at least one-half of the period of revocation imposed under this
section has expired; and

(2) the person has taken and successfully completed a state ap-
proved program of drug rehabilitation if convicted of misconduct in-
volving a controlled substance under AS 11.71, or alcohol rehabilita-
tion if convicted of possession or consumption of alcohol under AS
04.16.050; this paragraph does not apply to a person who resides in an
area that does not offer a state approved drug or alcohol rehabilitation
program or a person that the court detem ines does not need alcohol or
drug rehabilitation.

(d) Notwithstanding the provisions of AS 28.20.240 and 28.20.250,
upon conviction ofan offense specified in (a) ofthis section, the depart-
ment may not require proof of financial responsibility before restoring
or issuing the person’s driver’ license. (§ 1 ch 130 SLA 1988)
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Sec. 28.15.190. P'orwurdingsurrendered licer.* IRepealed, § 19ch
178 SLA 1978.]

Sec. 28.15.191. Court reports to department, la) A court that
convicts a person oruti olTenBe under this title or a regulation adopted
under this title, or another law or regulation of this state, or a munici-
pal ordinance that regulates the driving of vehicles, shall forward a
record of the conviction to the department. A conviction of a standing
or parking offense need not be reported.

(b) A conviction on a plea of nolo contendere accepted by the court
or a forfeiture of bail or collateral deposited to secure a defendant’s
appearance in court that has not been vacated is equivalent to a con-
viction for purposes of this chapter.

(c) A court that suspends, revokes, or limits a driver’s license shall
require the surrender of the license, and shall immediately forward it
to the department with the record of conviction and notification of the
effective date of the suspension, revucatu i, or limitation as deter-
mined under AS 28.15.211(b).

(d) A court that limits a driver’s license, in addition to the actions
required under (c) of this section, shall issue to the licensee a form
specifying the court’s limitations imposed upon a person’s driver’
license, and shall immediately forward to the department a copy of the
limitations imposed upon the license.

(e) A court shall report to the department every change of name
authorized by It, and the name, address, ago, description, and driver’s
license number if available, of every person adjudged to 1 afflicted
with or suffering from a mental disability or disease, or to be an
habitual user of alcohol or another drug. The department snail pre-
scribe and furnish the forms for making these reports.

() A municipality that accepts a fine payment after a plea of no
contest to a charge of a violation of a municipal ordinance for which a
scheduled fine has been established 3hall forward a record of the pay-
ment to the department; however, a conviction for a standing or park-

ing offense need not be reported. (8 19 ch 178 SLA 1978; am § 9 ch 76
SLA 1987)

Effect of amendments. — The 1987
amendment, effective January 1, 1988,
added subsection (f).

NOTES TO DECISIONS

For case where magistrate recom- Stated in Anderson v. Municipality of
mended suspension of driver’s license  Anchorage, 645 P.2d 205 (Alaska Ct. App.
for three years, see Hanrahan v. City of  1982).

Anchorage, 377 P.2d 381 (Alaska 1962).
(Decided under former AS 28.15.190.)
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Sec. 28.15.200. Suspending license upon conviction in anotherju-
risdiction. IRepealed, 8 10 ch 178 SLA 1978.1

Set*. 28.15.201. Limitation of driver’s license, (a) A court of
competent jurisdiction may . for good cause, impose limitations upon
the driver’s license of a person that will enable the person to earn a
livelihood without excessive risk or danger to the public. However, no
limitation may be placed upon a driver’s license until after a review
has been made of the person’ driving record and other relevant infor-
mation, nor may a limitation be imposed when a statute specifically
prohibits the limitation of a license for a violation of its provisions.

(b) A court imposing a limitation under this section shall (1) re-
quire the surrender of the driver's license; and (2) issue to the licensee
a certificate valid for the duration of the limitation.

(c) After the termination ofa limitation as shown on the certificate
issued undei (b) of this section, the license of a person c- -'horn a
limitation v/ts imposed is revoked until the person recei - a new
license in accordance with AS 28.20.240. (8 19 ch 178 SLA i978; am
88 10, 11 ch 117 SLA 1982; am 88 6, 9 ch 77 SLA 1983)

NOTES TO DECISIONS

For construction with AS State, 654 P.2d 1323 (AlaskaCt. App.
28.16.291' @), which prohibits driving  1982).
while license is suspended, see Uhde v.

Sec. 28.15.210. Mandatory revocation. [Repealed, § 19 ch 178 SLA
1978.1

Sec. 28.15.211. Periods of limitation, suspension or revoca-
tion; opportunity for hearing and surrender of license,
(@) Except for a point system suspension or revocation under AS
28.15.221 — 28.15.241 and unless provided otherwise by law, and
unless the suspension or revocatmn was for a cause that has been
removed, a person whose driver’s license or privilege to drive a motor
vehicle in this state has been suspended or revoked may not apply for
a new license nor may the person’s driving privilege be restored until
the expiration of

(1) one month from the date on which the license was suspended or
revoked for a first conviction of the particular offense from which the
suspension or revocation resulted;

(2) three months from the date on which the license was suspended
or revoked for a second conviction within 12 consecutive months of the
same offense from which the suspension or revocation resulted;

(3) one year from the date on which the license was suspended or
revoked for a third or subsequent conviction within 12 consecutive
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months of the same offense from which the suspension or revocation
resulted.

(b) A limitation, suspension, or revocation of a driver's license im-
posed by a court takes effect on the date of final judgment, except that
if another limitation, suspension, or revocation of license is in effect
on the date of final judgment, the effective date of the last imposed
limitation, suspension, or revocation is at the end of the last day of the
previous limitation, suspension, or revocation unless the court speci-
fies otherwise.

(c) At the end of a period of suspension or limitation, when that
limitation follows a suspension, the person whose license has been
suspended or limited may apply to the department and, upon payment
of the proper fees, including a reinstatement fee of $100, be issued a
duplicate driver’ license if the person is otherwise entitled to the
license under this title.

(d) At the end of a period of revocation or limitatio.. following a
revocation, a person whose driver’s license has been revoked may
apply to the department for the issuance of a new license, but shall
submit to reexamination and pay all required fees including a rein-
statement fee of $100.

(e) At the end of a period of limita“on, suspension, or revocation
under this chapter, the department may not issue a driver’s license or
a duplicate driver’s license to the licensee until the licensee has com-
plied with AS 28.20 relating to proof of financial responsibility.

ify Unless otherwise provided by law, periods of limitation shall be
made at the discretion ofthe court. (8 19 ch 178 SLA 1978;am § 12 ch
117 SLA 1982; am § 25 ch 77 SLA 1983; am 8§ 7 ch 70 SLA 1984)

Opinions of attorney general. —The
$100 fee to be impoBed for reinstatement
of a revoked, suspended, or limited license
under subsections (%) and (d) applies to all
reinstatements made after the effective
date of the law —January 1, 1985 —re-

NOTES TO

Applied in Uhde v. State. 654 P.2d
1323 (Alaska Ct. App. 1982).
Cited in State v. Robertson, 749 P.2d

gardless of when the driving privileges
were taken away or when the incident oc-
curred which precipitated the revocation,

suspension or limitation. July 1,1985, Op.
Atty Gen.

DECISIONS

902 (Alaska Ct. App. 1988); Smith v.
State. 756 P.2d 913 (Alaska Ct. App.
1988).

Sec. 28.15.220. Discretionary suspension, etc. /Repealed, § 19 ch

178 SLA 1978.]
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Alaska Statutes

Title 28. Motor Vehicles.

Chapter

01. Scope and Interpretation of Title (88 28.01.010 — 28.01.020)

05. Administration (88 28.05.011 — 28.05.151)

10. Vehicle Registration and Title (88 28.10.011 — 28.10.661)

11. Abandoned Vehicles (88 28.11.010 — 28.11.110)

15. Drivers’ Licenses (88 28.15.011 — 28.15.291)

17. Commercial Driver Training Schools (88 28.17.011 — 28.17. 71)

20. Motor Vehicle Safety Responsibility Act (88 28.20.010 —
28.20.640)

22. Mandatory Motor Vehicle Insurance (88 28.22.011 — 28.22.311)

32. Commercial Motor Vehicle Safety Inspections (88 28.32.010 —
28.32.900)

33. Commercial Moto.” Vehicle Financial Responsibility (8 28.33.010)

35. Miscellaneous Provisions (88 28.35.015 — 28.35.255)

37. Driver License Compact (88 28.37.010 — 28.37.190)

40. General Provisions (88 28.40.050 — 28.40.110)

Revisor's notes. — The provisions of SLA 1982, and to make other minor word
this title were redrafted in 1984 tn remove  changes,
personal pronouns pursuant to § 4, ch. 58,

NOTES TO DECISIONS

Stated in Buckalew v. Holloway, G4
P.2d 240 (Alaska 1979).

Chapter 01. Scope and Interpretation of Title.

Section

10.  Provisions uniform throughout state
20. Short title

Sec. 28.01.010. Provisions uniform throughout state, (a) The
provisions of this title and the regulations adopted under this title are
applicable within all municipalities of the state. A municipality may
not enact an ordinance that is inconsistent with the provisions ofthis
title or the regulations adopted under this title. A municipality may
not incorporate into a publication of traffic ordinances a provision of
this title or the regulations adopted under this title without specifi-

1
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cally identifying the provision or regulation as a state statute or regu-
lation.

(b) A municipality may adopt by reference all or a part of this title
and regulations adopted under this title, and may request and shall
receive from the Departments of Public Safety und Community and
Regional Affairs assistance in the drafting of model ordinances for
adoption by reference. Notwithstanding (a) of this section, a munici-
pality ma> enact necessary ordinances to meet specific local require-
ments.

(c) A copy of all traffic ordinances enacted by a municipality shall
be forwarded to the commissioner and specific notice of any inconsis-
tent ordinances shall be given by the municipality when the copy of
the ordinances is forwarded. So far as practicable, the section number
identifying a particular municipal traffic ordinance must be the same
as the section number identifying a corresponding provision of this
title or regulations adopted under this title.

(d) A municipality shall erect necessary official traffic control de-
vices on streets and highways within its jurisdiction that as far as
practicable conform to the current edition of the Alaska Traffic Man-
ual prepared by the Department of Transportation and Public Facili-
ties.

(e) Copies of all traffic ordinances enacted by a municipality shall
be incorporated in a manual and made available to the general public.

(0 Regulations adopted pertaining to a matter partially or wholly
govomod by this title must be mutually consistent and compatible,
and must complement each other, as far as practicable. For the pur-
pose of uniformity, the department shall offer and receive reasonable
assistance in the coordination and adoption of these regulations.

(@ Regulations adopted under this title must, as far as practicable,

conform to the recommendations ofthe current edition of the Uniform
Vehicle Code adopted by the National Committee on Uniform Traffic
Laws and Ordinances. (8 1 ch 91 SLA 1974; am 88 1, 2 ch 241 SLA
1976; am 88 1 — 5 ch 178 SLA 1978)

Revisor’a notes. — Pursuant to EO.  substituted for Department of Highways
No. 39, § 11, a reference to Department of in (d) of this section in 1977.
Transportation and Public Facilities was

NOTES TO DECISIONS

Acity ordinance, to the extent itisin
conflict with the state traffic regula-
tions, constitutes an exercise of home-
rule power expressly prohibited by the
legislature. Adkins v. Lester, 530 P.2d 11
(Alaska 1974).

The word “inconsistent” describes
that which reveals luck of uniformity in

over-all purpose or design. Cremer v. An-
chorage, 575 P.2d 306 (Alaska 1978).
Similarity to Uniform Vehicle Code.
— Subsection (a) is similar in substance
and purpose to the provisions of § 15-101
of the Uniform Vehicle Code Annotated
adopted by the National Committee on
Uniform TftafFic Laws and Ordinances in

828.01.1
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1962, Simpson v. Municipality of Anchor-
age, 635 P.2d 1197 (AloHka Ct. App.
1981).

Under the express terms of suhacc
tlon la) it Inclear that incotudatency is
the standard that governs the validity of
a locai ordinance reguluting the operation
of a motor vehicle. Simpson v. Municipal-
ity of Anchorage, 635 P.2d 1197 (Alaska
Ct. App. 1981).

Nuture of inconsistency. —When the
question of inconsistency between a local
ordinance and state law under subsection
(a) is raised, the issue is not whether there
Is a mere discrepancy between the state
law and locul ordinunce; rather, the in-
quiry must focus on whether uny discrep-
ancy in the ordinance impedes or frus-
trates policy oxpressed by state law, Simp-
son v. Municipality of Anchorage, 635
P.2d 1197 (Alaska Ct. App. 1981).

The saving provisions of subsection
(b) by their express terms, require a
twofold showing to be made before an
ordinance inconsistent under subsection
(@ con be upheld. First, it is incumbent
upon the municipality to demonstrate the
existence of a "specific local requirement."”
Second, the municip; lity must show that
its ordinance was "necessary," in other
words, that the specific local problem
could not be uddressed in a manner con-
sistent with the provisions of this title.
Simpson v. Municipality of Anchorage,
635 P.2d 1197 (Alaska Ct. App. 1981).

Posting of state-wide speed limits
not required. — Although subsection (d)
of this section states that a municipality
shall erect signs, the effectiveness of the
30 mile per hour limit set by the state in
the Alaska Administrative Code is not
conditioned upon the post’ig of aignB.
Bailey v. Lenord, 625 P.2a 849 (Alaska
1981).

Ordinance held inconsistent — See
Simpson v. Municipality of Anchorage,
635 P.2d 1197 (Alaska Ct. App. 1981).

Home rule ordinance held not in-
consistent with former AS 28.15.300(a).
— Home rule ordinance which prohibited
driving a motor vehicle while one’s license
is suspended or revoked aB did former AS
28.15.300(a) but which was not limited to
public highways as was former AS
28.15.300(a) was not in conflict with AS

Collateral references. — Conflict be-
tween statutes and local regulations as to

Motor Vkhiclks

§ 28.01.010

28.15.300(a) and, therefore, woh not in-
valid. Cremer v. Anchorage, 575 P.2d 300
(Alaska 1978).

Aslight discrepancy between former AS
28.15.300(ui und un ordinance which pro-
hibited the same acts hut was not limited
to public higliways, i.e., the driving of mo-
tor vehicles on private property, was not
of such a nature that the exercise of mu-
nicipal power has been directly or indi-
rectly prohibited by legislative action.
Cremer v. Anchorage, 576 P.2d 306
(Alaska 1978).

The over-nil or basic purpose or design
of former AS 28.15.300(a) nnd a homo rule
ordinance which prohibited the same acts
but was not limited to public highways is
the snme: to prohibit the driving of a mo-
tor vehicle while one's license is sus-
pended or revoked. Cremer v. Anchorage,
575 P.2d 306 (Alaska 1978).

T/m fact that former AS 28.15.300(a) re-
ferred to the license suspension being ef-
fected by a "court of competent jurisdic-
tion" did not mean that ‘he ordinance was
inconsistent with the statute because it
might have encompassed a valid license
suspension effected by a state agency
rather than by a court. Cremer v. Anchor-
age, 675 P.2d 306 (Alaska 1978).

Noncompliance with subsection (c) did
not illustrate nny inconsistency between
an ordinance prohibiting the driving of a
motor vehicle while one's license is sus-
pended or revoked and former AS
28.15.300(a), Cremer v. Anchorage, 575
P.2d 306 (Alaska 1978).

Jury instructions. — Although a city
ordinance set tbs speed limit on the
streets in question at 20 miles per hour,
the trial court did not err in instructing
the jury that the applicable speed limit
was the state-wide limit of 30 miles per
hour since the city did not post speed limit
signs as required by the Alaska Adminis-
trative Code. Bailey v. Lenord, 625 P.2d
849 (Alaska 1981).

Stated in City of Anchorage v. Rich-
ards, 654 P.2d 797 (Alr;ska Ct, App. 1982).

Cited in Anderson v. Municipality of
Anchorage, 645 P.2d 205 (Alaska Ct. App.
1982); Cooley v. Municipality of Anchor-
age, 649 P,2d 251 (Alaska Ct. App. 1982).

automobiles, 21 ALR 1181 64 ALR 993;
147 ALR 522.
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Sec. 28.01.020. Short title. This

hupter may be cited as the

Alaska Uniform Traffic Luws Act. (8 ;J ch 241 SLA 1976)

Chapter 05. Administration.

Article

1 Powers und Duties of Department of Public Safety (85 28.05.011 — 28.05.0711
2. Vehicle Equipment Standards (88 28.05.081 — 28.05.099)

3. Subpoenas, Notices und Hearings (88 28.05.111 — 28.05.141)

4. Disposition of Certain Vehicle nnd Traffic Offenses (8 28.05.151)

Article 1. Powers and Duties of Department of Public

Safety.
Section Section
11. Duty of commissioner to adopt regu-  41. Commissioner to prescribe forms, ex-
lations

21. Commissioner to enter compacts and
reciprocal agreements

31. Department to publish Btatutcs and
regulations relating to vehicles, ve-
hicle use and pedestrians

35. Approval of accident prevention
courses

amine applications, and administer
oaths

45. Voter registration

51. Suspended or revoked documents

61. Records of department and certified
copies of records

71. Change of name or address

Sec. 28.05.010. Powers and duties. [Repealed, §6 ch 178 SLA
1978.]

Sec. 28.05.011. Duty of commissioner to adopt regulations.
The commissioner shall, unless otherwise provided by statute, adopt
regulations in compliance with the Administrative Procedure Act (AS
44.62) necessary to carry out the provisions of this title and other
statutes the administration of which is vested in the department. The
regulations must include, but are not limited to:

(1) rules of the road relating to the driving, stopping, standing,
parking, and other conduct ot vehicles, to pedestrians and to official
traffic control devices;

(2) minimum equipment for vehicles, including, but not limited to,
minimum standards of compliance to be met by manufacturers and
vehicle sales and repairs businesses;

(3) inspection of vehicles, and the removal of vehicles from areas of
public use when they are found to he in a detective or unsafe condi-
tion;

(4) registration, titling, transfer, and abandonment of vehicles;

(5) licensing of drivers of vehicles;

(6) financial responsibility relating to vehicles;

(7) management of records of the department required for the ad-
ministration of this title and regulations adopted under this title,

4
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including provisions for ensuring the accuracy of information con-
tained in automated and manual information retrieval systems;
(8) (Repealed, § 3 ch 77 SLA 1982.]
(9) definitions of words and phrases used in this title and in regula-
tions adopted under this title unless otherwise provided by statute;
(10) registration of motor vehicle, trailer, and semi-trailer dealers;

and
(11)
1978; am 8§ 3 ch 77 SLA 1982)

Cross references. — For regulations
adopted under this flection, see generally
13 Alaska Admin. Code 02 — 10 and 70;
for rules of road, see 13 AAC 02; for re-
quired equipment and inspection, see 13
AAC 04; for authority of Department of
Transportation and Public Facilities to es-
tablish weight, size and load limitations,
see AS 19.10.060; for present provisions of
former paragraph (8) of this section, see
AS 44.33.020(25).

NOTES TO

Editor’s notes. — Many of the cases
cited below were decided under former AS
28.05.030.

Power of commissioner includes
regulation of motorcycle construction
and safety apparel. —The power of the
commissioner of public safety to adopt
regulations governing rules of the road
has been interpreted as including the reg-
ulation of motorcycle construction and
safety apparel insofar as such regulations
are reasonable and do not violate constitu-
tional rights of the individual. Kingery v.
Chappie, 504 P.2d 831 (Alaska 1972).

Wholesale frontal assault on traffic
laws not intended. — Although the su-
preme court strongly presumes that most
traffic regulations do in fact provide stan-
dards of reasonable behavior, it is conceiv-
able that in highly unusual cases certain
traffic laws may be so obscure, oblique or
irrational that they could not be said as a
matter of law to provide such a standard.
In the event the courts of Alaska are faced
with such arbitrary and unreasonable
laws, they may provide that violations
thereof merely indicate some evidence of
negligence or no evidence at all. But it
should be emphasized that the supreme
court does not intend to signify a whole-
sale frontal assault on Alaska's wise and
comprehensive traffic laws, Ferrell v.
Baxter, 484 P.2d 250 (Alaska 1971).

certification and regulationf junk yards. (8 6 ch 178 SLA

Opinions of attorney general. —
Statutes may be enforced on streets not
within state highway system. The Depart-
ment of Public Safety has the authority to
enforce all traffic statutes and regulations
upon dedicated or public subdivision
streets, regardless of whether they are in
the state highway system. 1965 Op. Atty
Gen., No. 10.

DECISIONS

Certain class of individual to be pro-
tected from certain type of harm. —In
promulgating traffic laws and regulations
the legislature, sometimes expressly, but
more often by Implication, indicates a pol-
icy that a certain class of individual be
protected from a certain type of harm. For
example, in the case at bar the regulation
requiring drivers to remain within their
lanes was at least partly designed to pro-
tect oncoming motorists against head-on
collisions. By enacting the regulation pur-
suant to statutory authority, the Depart-
ment of Public Safety has implicitly indi-
cated that no reasonable person would
move from his lane before ascertaining it
could be done safely. Therefore, before a
plaintiffis entitled to an instruction defin-
ing the violation as negligence per se, he
must first demonstrate that he is among
the protected class and, second, that the
ipjury was caused by a harm against
which the law was designed to protect.
Ferrell v. Baxter, 484 P.2d 250 (Alaska
1971).

Restatement rules adopted. — The
rules the supreme court adopts to be ap-
plied in this state in trials held after the
date of this opinion are those set forth in
the Restatement (Second) of Torts 88 286,
288A, and 288B (1965). Trial courts
should apply these rules whether the ac-
tor is alleged to have violated a traffic
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fense. Ferrell v. Baxter, 484 P.2d 250
(Alaska 1971).

Violation excused under
8 288A(2)(c) of Restatement. —Ifa trial
court holds that a statute sets forth the
standard of reasonable behavior and ad-
mits evidence of its violation, the court
still may, in ap; ropriate cases, permit the
defendant to introduce evidence that al-
though he did in fact violate tho low, its
meaning was bo obscure or unreasonable
that he acted with all due care in attempt-
ing to obey it. In this case his violation
could be excused under § 288A(2)(c) of the
Restatement. Ferrell v. Baxter, 484 P.2d
250 (Alaska 1971).

Construction of 13 AAC 02.485(a). —
Study of 13 AAC 02.485(a), which «;o-

Collateral references. — Power to
limit weight of vehicle or load thereot.
with respect to use of highways, 26 ALR
747, 75 ALR2ri 376.

Statutes § 28.05.021

vides that "a driver of a vehicle may not
back the vehicle unless the movement can
be made with safety and without interfer-
ing with the traffic,” and this section, un-
der which this regulation was promul-
gated, reveals no reason why the regula-
tion should be construed to prohibit an
emergency excuse. Wilson v. Sibert, 535
P.2d 1034 (Alaska 1975).

For application of rules and regula-
tions governing roads and highways
to military base in absence of federal
statute, see Hundley v. United States, 15
Alaska 551, 131 F. Supp. 655 (D. Alaska
1955).

Cited in Anderson v. Municipality of

Anchorage, 645 P,2d 205 (Alaska Ct. App.
1982).

Constitutionality of legislative delega-
tion of powers to prescribe or vary regula-
tions concerning motor vehicles used on
highways, 87 ALR 546.

Sec. 28.05.020. Authority ofhighway commissioner. [Repealed, 8 6

ch 178 SLA 1978.]

Sec. 28.05.021. Commissioner to enter compacts and recipro-

cal agreements, (a) The commissioner may, under terms and condi-
tions best calculated to promote the interests of the state, enter into a
compact or agreement with an authorized representative of another
jurisdiction in a matter relating to driver licensing, vehicle registra-
tion, or other activity authorized under this title. A compact or agree-
ment affecting state finances or driving privileges must be approved
by adoption of a concurrent resolution approved by a majority vote of
each house of the legislature before it becomes effective.

(b) The commissioner ofadministration shall separately account for
money that is derived from activities authorized under this section
and that the department deposits in the general fund. The annual
estimated balance in the account may be used by the legislature to
make appropriations to the department to carry out the purposes of

this section, including payment to commissioned agents. (§ 6 ch 178
SLA 1978; am 8 47 ch 138 SLA 1986)

Effect of amendments. — The 1986
amendment added subsection (b).
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Secs. 28.05.025, 28.05.030. Authority of Department of Commerce
and public safety commissioner. IRepealed, § 6 ch 178 SLA 1978.]

Sec. 28.05.031. Department to publish statutes and regula-
tions relating to vehicles, vehicle use and pedestrians, (a) The
department shall publish current state statutes and regulations relat-
ing to vehicles and their driving or movement, to drivers of vehicles,
and to pedestrians. The cost of publication shall be jointly shared by
the department and other state agencies that administer statutes and
regulations included in the publication prescribed under this section.

(b) A single copy of a facsimile of the publication prescribed in (a) of
this section shall be available to the public without charge at all
offices of the department. However, a municipality may request and
receive without charge a reasonable number of copies of the publica-
tion. (8 6 ch 178 SLA 1978)

Sec. 28.05.035. Approval of accident prevention courses. For
the purposes of AS 21.89.025(a)(3), the commissioner may approve
driver education courses intenu”d to prevent motor vehicle accidents
and promote safe driving practices. (8 2 ch 9 SLA 1988)

Sec. 28.05.040. Duty ofpublic safety commissioner. [Repealed, 8 6
ch 178 SLA 1978.]

Sec. 28.05.041. Commissioner to prescribe forms, examine ap;
plications, and administer oaths, (a) The commissioner shall pre-
scribe and provide suitable application forms, certificates of title and
registration, driver’ licenses, and all other forms necessary to carry
out the provisions of this title and regulations adopted under this title,
the administration of which is vested in the department, including a
standard citation form that meets the requirements of AS 12.25.200
and that is in a form necessary to identify the offender and the offense
and otherwise necessary to meet the needs ofthe public safety and the
administration of justice as required under that section.

(b) The department shall examine and approve or disapprove eny
application for registration of, or certificate oftitle for, a vehicle, and
for a driver’s license and any other application made to the depart-
ment. The department may make any investigation it considers neces-
sary and may require additional information before ¢ 'roving an ap-
plication. The department shall reject an application if it is not satis-
fied with the genuineness, regularity, or legality of the application,
the truth of a statement contained in it, or the adequacy or sufficiency
of information requested by the department. The department shall
reject an application when the applicant is not entitled to issuance of
the registration, title, license, or permit for which the person is apply-
ing or for any othpr reason required by law.
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()  The commissioner und officers and employees of the department
designated by the commissioner may, for the purpose of administering
this title and regulations adopted under this title, administer oaths
and acknowledge signatures, and do so without charging a fee. (8 6 ch
178 SLA 1978; am 8 7 ch 76 SLA 1987)

Effect of amendments. — The 1987  Hubscction (a) substituted "AS 12.25.200"
amendment, effective January 1,1988, in  for "AS 28.05.151."

Sec. 28.05.045. Voter registration. A state resident, who will be
18 years of age or older within 90 days, who applies in an office of the
division of motor vehicles for a driver’s license, identification card
issued under AS 18.65.310, or vehicle registration under AS 28.10
shall at the time of application be advised by the department that the
resident may also register to vote. The department shall use a form for
voter registration prepared by the division of elections and shall for-
ward completed forms to the division of elections. The department
shall prominently display notice of the right to apply for voter regis-
tration at each place that the public may apply for a driver's license,
identification card, or vehicle registration. (§ 3 ch 47 SLA 1989)

Sec. 28.05.050. Publication of laws. [Repealed, & 6 ch 178 SLA
1978.]

Sec. 28.05.051. Suspended or revoked documents, (a) When
the department suspendo or revokes a vehicle registration, certificate
of registration, registration plate, permit, or certificate of title or sus-
pends, cancels, or revokes a license, the owner or person in possession
of the document shall, immediately upon receiving notice of the sus-
pension, revocation, or cancellation, mail or deliver the registration,
certificate, plate, permit, or license to the department.

(b) The commissioner, officers and employees of the department
designated by the commissioner, judges and employees of a court, and
all peace officers, may take possession of a certificate oftitle, registra-
tion, or license issued by this jurisdiction that has been revoked, can-
celed, limited, or suspended, or is fictitious, stolen, or altered. (8 6 ch
178 SLA 1978; am § 1 ch 77 SLA 1983)

Sec. 28.05.060. School patrols. [Repealed, § 2 ch 68 SLA 1964.]

Sec. 28.05.061. Records of department and certified copies of
records, (a) The department shall file, maintain, and appropriately
index records of

(1) vehicle registrations under AS 28.10.071(a) — (c);

(2) stolen, converted, recovered, and unclaimed vehicles under AS
28.10.071(d);

10
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(3) titles and documents creating and evidencing liens or encum-
brances under AS 28.10.381;

(4) abandoned vehicles under AS 28.11.030(c); and

(5) driver’s license und driving records under AS 28.15.151.

(b) The department may tile und muintnin uny other records consid-
ered necessary for the administration of this title and regulations
adopted under it.

() The commissioner and officers and employees of the department
designated by the commissioner ahull, upon request, prepare under
the Beal of the department and deliver, unless otherwise prohibited by
law, a certified copy ofany record of the department maintained under
this title or regulations adopted under this title, charging a fee for
each certified copy. A certified copy is admissible in a proceeding in a

court in the same manner as the original document. (§ 6 ch 178 SLA
1978)

Collateral references. — Inspection of
motor vehicle records, right as to, 84 ALR
2d 1261.

See. 28.05,3)71. Change of name or address. A person who has
applied for or been issued a certificate, registration, title, license, per-
mit, or other form under this title, and who changes the person’s name
or moves from the address shown on the department’s records or
forms, shall notify the department in writing ofthe change in name or
address within 30 days. (§ 6 ch 178 SLA 1978)

Secs. 28.05.072 — 28.05.080. Notice, hearing, and ofTense disposi-
tion. [Repealed, § 6 ch 178 SLA 1978.]

Article 2. Vehicle Equipment Standards.

Section _ ] Section
81. Approval of vehicle equipment 97. Child safety device loan program
91. Vehicle impoundment 98. Sale of child safety devices

95. Child safety devices
96. Exemptions and alternative safety
devices

$9. Penalty

Sec. 28.05.081. Approval of vehicle equipment, (a) When the
commissioner has reason to believe that vehicle equipment being sold
commercially in the state does not comply with the requirements of
this title or regulations adopted under this title or other statutes and
regulations, the commissioner may, after giving 30 days notice to the
person holding the certificate of approval for the equipment in this
state, conduct a hearing upon the question of compliance of the equip-
ment. After the hearing, the commissioner shall determine whether
the equipment is in compliance. If the equipment is not in compliance

11
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with tho luw, the commissioner shall give notice of that fact to the
person holding the certificate of approval for the equipment in this
state.

(b) If, at the end of 90 days after the notice of noncompliance given
under (a) of this section, tho person holding the certificate of approval
for the vehicle equipment has failed to satisfy the commissioner that
the equipment as sold after the 90 days is in compliance with the law,
the commissioner shall suspend or revoke the approval issued for the
equipment until the equipment is resubmitted to, and retested by, a
testing agency approved by the commissioner and is found to be in
compliance with the law. The commissioner may, at the time of retest,
purchase in the open market and submit to the testing agency one or
more sets of the equipment. If the equipment upon retest fails to
comply with the law, the commissioner may refuse to renew the certif-
icate of approval of the equipment.

(c) After January 1, 1978, a motorcycle helmet may not be manu-
factured or sold in this state that does not conform to standards estab-
lished in regulations adopted by the commissioner. These regulations
must provide for helmets that allow normal peripheral vision and
hearing and minimize neck injuries to the wearer potentially caused
by the helmet. For the purposes of this section and AS 28.05.011(2), a

motorcycle helmet is considered to be vehicle equipment. (8 6 ch 178
SLA 1978)

Collateral references. — VA Am. Jur. 60 C.J.S., Motor Vehicles, § 26.
2d, Automobiles and Highwoy Traffic,
88 185 to 203.

Sec. 28.05.090. Citation form. [Repealed, § 6 ch 178 SLA 1978.]

Sec. 28.05.091. Vehicle impoundment. A motor vehicle that is
driven on a highway or vehicular way or area, and that has been
determined to be defective in equipment so as to be unsafe for driving,
or on which the vehicle identification number has been removed, de-
faced, or otherwise altered, is an unlawful vehicle and may be im-
pounded by a peace officer or an employee of the department officially
designated for that purpose. The owner or person in lawful possession
of a vehicle that i3 driven on a highway or vehicular way or area and
that is so defective in equipment as to be unsafe for driving shall pay
the necessary costs of impounding and storing the vehicle. The im-
pounding of a vehicle is in addition to any other penalty. Nothing in
this section prevents the driving or moving of a defective vehicle in
the manner directed by the peace officer or employee to a place for

(1) the correction of a defect in the equipment;

(2) dismantling or wrecking; or

(3) storage without repair. (8 6 ch 178 SLA 1978; am § 1ch 60 SLA
1986)

12
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Effect of amendments. — The 1986 second sentence substituted “a vehicle
amendment rewrote the cutchline, in the  that is driven on the highway or vehicular
first sentence made minor word changes  way or area and that is so defective in

and inserted "or on which the vehicle equipment as to bo unsafe for driving" for
identification number has been removed, “the vehicle.

defaced, or othorwiBe altered,” and in the

Sec. 28.05.095. Child safety devices, (a) Except as provided in
(b) of this section, a driver may not transport a child under the age of
seven in a motor vehicle unless the driver has provided and properly
secured each child as described in this subsection. If the child is less
than four years of age, the child shall be properly secured in a child
safety device meeting the standards of the United States Department
of Transportation for a child safety device for infants. If 'he child is
between four and six years of age, the child shall be pro ,.y secured
in a child safety device approved for a child of that age and size by the
United States Department of Transportation or in a seatbelt, which-
ever is appropriate for the particular child.

(b) Subsection (a) does not apply to

(1)a school bus or an emergency vehicle;

(2) a child or class of children exempted by regulation under AS
28.05.096;

(3) a child required to be restrained by seatbelts under (a) of this
section if the motor vehicle is not equipped with seatbelts; or

(4) a motor vehicle exempt under AS 28.10.011(11).

(c) A person may not remove a seatbelt from a vehicle solely to be
exempted under (b)(3) of this section. (§ 1 ch 99 SLA 1984)

Sec. 28.05.096. Exemptions and alternative safety devices,
(@ The commissioner of public safety may adopt regulations to ex-
empt a child or a class of children from the requirements of AS
28.05.095 ifthe commissioner determines that the use ofa child safety
device is impractical because of physical or medical conditions of the
child.

(b) The commissioner of public safety shall specify alternative
means of protection for children exempted under this section. (§ 1 ch
99 SLA 1984)

Sec. 28.05.097. <hild safety device loan program, (a) There is
established a child safety device loan program in the Department of
Public Safety, highway safety planning agency.

(t) The director of the highway safety planning agency shall design
the child safety device loan program to work in conjunction with pri-
vate and federal programs operating in the state and shall

(1) provide to every hospital and birthing center in the state, sub-
ject to the availability of funds, child safety devices for infants and
children to be loaned to the public at nominal fees;
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(2) disseminate materials, printed advertisements, and radio and
television messages to educate the public about the risks of injury to
and death of unrestrained infants and children in motor vehicles and
to explain to the public the provisions of AS 28.05.095.

(c) A peace officer who stops a driver for an allr ‘iolation of AS
28.05.095 shall inform the driver about the loan m. (8 1ch 99
SLA 1984)

Sec. 28.05.098. Sale of child safety devices. A person may not
sell, offer for sale, or install in any motor vehicle a child safety device
that does not conform to all applicable federal standards for the device
on the date of the sale, offering, or installation. (8§ 1 ch 99 SLA 1984)

Sec. 28.05.099. Penalty, (a) A person convicted of a violation of
AS 28.05.095(a) or (c) is guilty of an infraction and may be assessed
demerit points as determined by regulations of the department, not-
withstandir.f the provisions of AS 28.;5.231(b).

(b) A person who violates AS 28.05.095(a) by failing to provide a
child safety device or seatbelt may provide a peace officer, including a
village safety officer, proof of purchase or acquisition, and installa-
tion, of an approved child safety device or seatbelt. If the proof is
provided within 30 days after the issuance of a citation for the infrac-
tion, the court shall dismiss the citation and no points shall be as-
sessed under (a) of this section unless the person has

(1) been convicted previously for violating that section by failing to
provide a child safety device or seatbelt;

(2) been cited for failure to provide a child safety device or seatbelt
and has forfeited the bail required by the citation; or

(3) provided the proof required by this subsection on a prior occa-
sion. (8 1 ch 99 SLA 1984)

Article 3. Subpoenas, Notices and Hearings.

Section Section
111. Subpoenas; witnesses and docu- 131. Opportunity for hearing required
menta 141. Hearings and appeals

121. Giving of notice

Collateral references. — Necessity ALR2d 833; 60 ALR3d 361; 60 ALR3d
and sufficiency of notice and hearing be- 427
fore revocation of driver's license, 10

14
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Sec. 28.05.111. Subpoenas; witnesses and documents, (a) The
commissioner and officers and employees of the department desig-
nated by the commissioner may, for good cause, subpoena witnesses to
give testimony under oath or to give written deposition upon a matter
under the jurisdiction of the department with respect to this title, and
regulations adopted under this title. A subpoena issued under thiB
section may require the production of relevant books, papers, docu-
ments, records, or other tangible things designated in the subpoena,

(b) A subpoena issued under this section shall be served at least
five days before the return date, either by personal service made by a
peace officer or another person who is not less than 18 years of age or
by registered or certified mail. Return acknowledgment is required to
prove service by mail. The fees for the attendance and travel of wit-
nesses are the same as for witnesses appearing before the district
court.

() A subpoena issued under this section may be enforced by the
district court. (8 6 ch 178 SLA 1978)

Sec. 28.05.121. Giving of notice. When the department is autho-
rized or required to give notice under this title or regulations adopted
under this title, unless a different method of giving notice is otherwise
expressly provided, notice shall be given by a qualified person, either
by personal delivery to the person to be notified or by registered or
certified mail, return receipt requested, addressed to the person at the
address of the person as shown in the records of the department. The
giving of notice by mail is considered complete upon the return of the
receipt or upon return of the notice as undeliverable, refused, or un-
claimed. Proof of the giving of notice in either manner may be made
by the affidavit of the person giving the notice by personal delivery or
by mail, naming the person to whom the notice was given and specify-

ing the time, place, and manner of giving the notice, (§ 6 ch 178 SLA
1978)

NOTES TO DECISIONS

The notice provisions of this section  based upon reasonable failure to know of
are valid, sin?e a person who has not re-  his license suspension. JefTcoat v. State,
ceived actual notice under the statute will 639 P.2d 308 (Alaska Ct. App. 1982).

not be precluded from presenting a de- Quoted in Alexander v. State, 712 P.2d
fense to a charge under AS 2815291 416 (Alaska Ct. App. 1986).

Sec. 28.05.131. Opportunity for hearing required, (a) Unless
otherwise specifically provided, or unless immediate action in sus-
pending, revoking, cancelling, limiting, restricting, denying, or im-
pounding is necessary for the protection of the health, safety or wel-
fare of the public, the department shall give notice of the opportunity
for an administrative hearing before a license, registration, title, per-

15
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mit, or privilege issued or allowed under this title or regulations
adopted under this title is suspended, revoked, cancelled, limited, re-
stricted, or denied or a vehicle is impounded by the department. If
action is required under this section and prior opportunity for a henr-
ing cannot be afforded the department shall promptly give notice of
the opportunity for a hearing as Boon after the action as possible to the
parties concerned.

(b)  The notice under this section must state the reasons for the
department’s proposed action and provide for a reasonable attendance
date of not less than 10 days after service of the notice. If there is no
request for a hearing by the attendance date specified in the notice,
the hearing is considered to have been waived. (8§ 6 ch 178 SLA 1978)

NOTES TO DECISIONS

This section does not apply to a re- 28.35,032. Graham v. State, 633 P.2d 211
vocation of a license under AS (Alaska 1981).

Sec. 28.05.141. Hearings and appeals, (a) Unless otherwise spe-
cifically provided, all hearings required under this title or regulations
adopted under this title shall be conducted by the department under
regulations adopted by the commissioner governing practice and pro-
cedure and consistent with due process of law. Hearings must be infor-
mal, and technical rules of evidence do not apply. A person who re-
quests a hearing may retain an attorney. The hearing officer shall be
appointed by the commissioner and may be appointed from the depart-
ment. A hearing officer need not be an attorney, but must be impartial
and may not have participated in the decision that is under review.
The hearing officer does not have to file a full opinion or make formal
findings of fact or conclusions of law, but the hearing officer must
state the reasons for the determination and indicate the evidence re-
lied upon. The proceedings at the hearing shall be recorded.

(b) A hearing ordered under (a) of this section shall be held at the
office ofthe department nearest to the residence ofthe person request-
ing the hearing unless the department and the person agree that the
hearing is to be held elsewhere. The department shall grant a hearing
delay if the person presents good cause for the delay. If a person fails
to appear for the hearing at the time and place stated by the depart-
ment and if a hearing delay has not been granted, the person’ failure
to appear is considered a waiver of the hearing and the department
may take appropriate action with respect to the person.

(c) If at the hearing under (a) of this section it appears that the
record of the person sustains suspension, revocation, limitation, de-
nial, or other remedial action, the hearing officer shall so order and
the department may suspend, revoke, limit, deny, or take other reme-
dial action against that person's license, registration, or title and, if

16
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appropriate, the department shall udjust the person’ point totul accu-
mulated under AS 28.15,231.

(d) A person aggrieved by the decision of the hearing oflicer may,
within 30 days, initiate a proceeding in district court to rescind the
department’ action by filing a notice of appeal in accordance with the
applicable rules of court governing appeals in civil matters. The court
shall conduct a hearing de novo. The decision of the department sus-
pending, revoking, canceling, limiting, restricting, or denying a li-
cense, registration, title, permit, or privilege is stayed and does not
take effect during the pendency of an appeal. (8 6 ch 178 SLA 1978;
am 8§ 2 ch 60 SLA 1986)

CYohb references. — For rules ol court Effect of umendments. — The 1936
relating to appeals from administrative  amendment in subsection Ic) inserted
proceedings, see App. Uules 601-611. ", registration, or title."

NOTES TO DECISIONS

This section doss not apply to a re- 28.35.032. Graham v. Stale, 633 P.2d 211
vocation of a license under AS (Alaska 1981).

Article 4, Disposition of Certain Vehicle and Traffic
Offenses.

Section

151. Citations for bchcduicd vehicle and
traffic offenses

Sec. 28.05.151. Citations for scheduled vehicle and traffic of-
fenses. The supreme court shall determine by rule or order those
motor vehicle and traffic offenses, except for offenses subject to a
scheduled municipal fine, that are amenable to disposition without
court appearance and shall establish a scheduled amour-'  oai!, not
to exceed fines prescribed by law, for each * uicipality
shall determine by ordinance the municipal mo md traffic
offenses that may be disposed of without court appearance and shall
establish a fine schedule for each offense. (§ 6 ch 178 SLA 1978; am
8 8 ch 76 SLA 1987)

Effect of amendments. — The 1987
amendment, effective January 1,1988, re-
wrote this section.
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MEMORANDU M

TO: Senate Labor and Commerce Committee Members

FROM: Senator Dick Eliason, Chair
Senate Labor and Commerce Committee,

DATE: February 21, 1990

RE: Proposed legislation

Attached is a proposed legislation addressing a problem
recently brought to my attention. Please let me know if you
have any concerns about this legislation being introduced as a
Senate Labor and Commerce Committee bill.

In October, 1988, the Washington State Supreme Court ruled
that the State of Washington Minimum Wage Act was not
inconsistent with the Federal Motor Carriers Act for the
purpose of compliance with the state®s overtime pay
requirements. Prior to the ruling, motor carriers typically
paid a flat rate per mile to the owner/operators of trucks
which carry freight over long distances. After the ruling,
there was considerable concern by both motor freight companies
and owner/operators about problems created by the decision,
including possible retroactive payments and the way 1in which
the Department of Labor would draft new regulations.

The Alaska motor carriers followed the events in Washington
with interest, as Alaska"s overtime wage statutes are very
similar to Washington State statutes, and a similar court
decision would likely occur nere if a suit was Tiled.

The State of Washington has recently passed legislation to

allow the historic practice of flat rate/mile compensation so
long as it reasonably approximates payment under the overtime

PO. BOX V, JUNEAU. AK 9981T (907) 465-3844



statute. The legislation was supported by both management and
labor in Washington.

This proposed legislation contains the same language as
adopted 1in Washington. This approach will eliminate
uncertainly within the motor freight industry in Alaska, and
is supported by management, labor, and the Department of
Labor. The legislation assures that the intent of the
overtime statute will be followed while allowing motor
carriers the flexibility of doing so under a method which all
carriers are familiar.
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Executive Vice President’s Report

On QOctober 20. 1988 the Washington
State Supreme Court handed down its
decision in the case of Common Carriers.
Inc.,versus the State of Washington. The
decision stated in effer  ‘atthere was no
conflict between the Feudal Motor Garner
Act and the Washington State Minimum
Wage Act. and that these two could be
enf%[cted simultaneously and without
conflict.

This meant the requirement for payment
of time and one-half for overtime work in
excess of 40 hours per week, which had,
been established by the"Vashpfiton Staltj.,
Minimum, Wage AcL was, now frnfidsed

hadwalrga,dy. beed payinP
half or Tts”equlvafent, Jnis
did notaffect th?m'sfgh|”
that was their impression.

At the present time the Department of
Labor and Industries is auditing some-
where in excess of 50 individual"compa-
nies in the state with a eye toenforcing the
?ayment of overtime retroactively up to
two years. Their interpretation presently
Is that unless a labor contract states
sPecn‘lcaIIy that the salary involved reflects
atleast time and one-half for hours worked
beyond 40 hours a week, they will be
required to compensate an employee for
time worked up to two years previously.

Let me stress that the Department has
been most cooperative in affordmg? us
opportunities to discuss the nature of our
business with them and to offer arguments

ft decision

timp.
cqqrt
cantiy.oratje”

qq
an

imp.aoq <jne-.,

=

/

as to why certain procedures within the
mdustrz_ do presently reflect the payment
nf overtime. ,The%/, fiowever, are charged
with the administration of this law and, of
course, have no alternative but to proceed
with %he application of tho findings of the
cour

A Mang of our members expressed con-
cern about their Practlce of paying a flat
mileage rate, a flat rate for the haul in-
volved. or a percent of gross for services
performed and whether this would be
accepted as con,shtut_mg paympnt of time
and a half forjquertirrCe. y/e tfierefjir™’

halfas re'quirea undor the sYatQs Minfmum
Viage Act.” " * MYV IT) e * ¥

After severaf discussions', both the
Department of Labor and Industries and
the Teamsters supposed the legislation,
which was enacted and signed Into law in
April of this year.

We have had several discussions with
the Department on the appropriate rules
for implementation of this law, and ap-

eared inforce ata hearing conducted b

ark McDermott, Assistant Director of
Employees. ESAC of the Department of
Laborand Industries, who is m_charqe of
drafting theaﬁpro riate rePuIatlonsao_ng
with Paul Parker, Rules Officer. A hearing
on the proposed rules took place in
Olympia on Thursday, AuPust 1, 1589,
and the following individuals appeared on
behalf of their companies:
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DonL emmo 7 [ i3 » "' ™
Interstate Wood Produgts”, !
[Jdon Renfro. President
Renfro Trucking

Mac Williams, Director. Industrial
Relations. fhjget Sound Freight Lines

Dan Lavat(y, Line Haul Payroll Manager.
Consolidated Freightways

Steve Hillstead, PuPet Sound Group
Manager, Consolidated Freightways

Mart1y Sangster, Executive Vice President,
WTA

We retained legal counsel, Phil Tal-
madge, who did”an excellent job of
analysis of the regulations from a legal
standoint.

We had hoped to select a company
whose set of circumstances would afford
an objective review in court of the issue of
retroactive overtime pa}/. and were await-
ing the development of the final rules in
order to select the most representative for
acourt testofretroach(tjy.Th|sapproach
to the issue was rendered'moot on August
10. 1989 when the Department of Labor
and Industries, throu%h the Attorney Gen-
eral's office, served aSummons and Com-
Elamt against "PUGET SOUND TRUCK

INES, INC.. individually and as represen-
tative of the Washingtori Trucking Associ-
ation, and as a representative  of all
employer motor carriers similarly situated
subject to RCW 49"

A question of whether a class action
can be brought by tho Stato against the
defendants iS questionable, but neverthe-
less it brings the matter to a head. Presi-
dent John "Bredeson called a meeting of
the Legislative Committee on Septenber
7.1989. at which a_Ien?_thydlscusswn and
evaluation of the situation was he'd. Puget

|Continued on page 12)



*4M90 Till<49 RCW1

of thk Chiplir. th« director may take in aMignment un-
dir (his chapter OF a provided In RCW 4948 040 of
lueh wi |< claim In trim for tht assigning employe* and
may bring any legpl action necesitry t oollect such
claim, and thi imployer thill be required to pay the
coat* and tuch rauonabli attormey™s foex at muy be al—
lowed by the court. [1959 0294 }9J

49,46,101) Prohibited acts of imployer—  Penalty.
(D) Any imployer who hinders or delays the director or
bit authorized repfCMAtiUve* In (hi performance of his
duties In (he enforcement of this chapter, or refoiw t©
admit the director or his authoriiod repretontitiw 10
qgy ptace of employment, or fails 1. ipako, keep, snd
"pfaieryo iny Tioord* *» required under, the praviaw)* OF
this chapter, or faldfiac.any such, record, or rofoiei t
sittUapy record acedilble to thi.dlraotor of hll_ftUtov
Ofited reprsehutivdi’od"r. demifyf, or rjfute# o ;-
otn. a WeFt" IUtemital of luph, record,or any other
to?om\i[lon required for the proper enforcement or thii.
chapter tot’ly director or Wa.aulhorM representatives
upon demand, or pays or aarwa to pay wages at i rato
kui than tho rate applicable under this chapter, or
otfierwiie. violates any provision of this chapter or of any
reflation Issued under thit chapter sall he diemad in
violation or this chapter and gell, upon conviction
therefor, be quilty of a gross misdemeanor.

(@ Any employer who discharges or In any Other

manner discriminate* agnlmt any employee because
»uoh emetaya ha» made any complaint to his employer,
o the director, or his ftUlhcriaed representatives that he
has not been paid wage* Ml accordance with the Provi-
sions of this chapter, or that the employer hat violated
any provision of this chapter, or because such employee
his caused to bo instituted or is about to causa to bo In.
sthtutod any proceeding under or related to this chaptar,
or because tuch employee hat testified or k about to
testify in any such proceeding shell ke. deemed in viola*
lion of this chapter and "ell, upon®conviction therefor,
be gquilty of a gross misdemeanor. [1959 0294 | 10.]

4$A&110 Collective bargaining not inpaired. Noth—
ing In this chapter all bo deemed 1 >,zerflefe with,
impede, or inany way diminish the right or employees t
bargain collectively with treir employers through repre*
tentative* of thoir own ehooli.ty in order to establish
wages or other conditions of work in excess of the appli—
cable minimum under the provlilona of this chapter.
[1959 ¢ 294 1 11.]

49.46.120 Chapter Mlubllxhte minimum Mondarde
and Ik supplementary to other laws Mere fuvorabl#
standards unaffected. This chapter establishes a mini*
mum standard for wages and working conditions of al
employees In this state, utess exempted herefrom, and
la in addition to and supplementary to any other feceral,
state, or local law or ordinance, or any rule or regulation
ltaucd thereunder. Any standards relati_rt};] 0 wage*,
hour*, or othar working conditions established by any
applicable fedsral, mu, or locel law or ordinance, or
any rule or regulation issued th«mnd*r, which are mnro

fTitX 4SaCW-pdd|

*tor IUtufctlons

favorable t amptoyeM than the mInlraam ttiadirdi ap—
plicable under this ohaptir, or any rule or regulation Bt
tued hereunder, srall not be affected by ihlj chapter and
such ether lawa, or rulaa or requlatio™, sell be in il
force and effect and may br enforced & provided by
law. (1961 u.i. oil |4; 1929 c 294 | 12]

40.46.13c) Minimum rate of eOmpenaalloe for
pfoywent In aaoeaa of forty twu? week *«k Excep—
tios. () No (metayer shall employ any of his
cmptayoel for a work week longer than forty hour* un—
less auch employee receive* compensation for hi* am.

mbaoqgj Igp.CO gall not appfy o inf pefsott akempted
Purabirrt.tq RCty 4M6&1Q15) 1 i Mde bero™r
ifted ind tki®ovis”p. dttbstcitofi shglUor

vewft other than,art American eui, nor 1o sctionSI
employee* who oxemployed at etmewtani and rwrtv
taral iditbllimionli & agriculture! fairs, Including
thoao aaiuma! nmpfoveot employed by agricubtural fair*,
within the stato provided that the pvrfod of employment
for any seasonal employee at any or all agricultural fairs
does not exceed fourtr.n working days a year, nor toany
Individual employed is a motion picture projectionist if
that employee kacovered by a contract or collective bar—
gaining agreement which regulate* hours of work and
overtime pay, nor 1 at Individual employed & a truck
or bus driver who U subject to the provisions of the Fed—
eral Motor Carrier Act (49 U.S.C. Sec. 3101 et . and
49 U.5.C. See. 10101 ct =.), Iftht compensation sys—
tem under which the truck or bus driver kpaid Includes
overtime pay, reasonably equivalent to that required ty
this subsection, for working longer than forty hours per

week.

(@ No public agency shall be deemed to have violated
subsection (1) of this mtlon with respect to the em—
ployment of any smployaa In fir* protection activities «
any employed In law enforcamint activities (including
seaurity personnel in correctional institutios) if (@) ina
work period of twenty-eight consecutive day* the en
ployie receives for tours of duty which In the aggregate
exceed two hundred and forty hours; or (b) In the case
of such an employee to whom a work periad of at leest
seven hut leu than twenty-eight days gplies, is hit
work period the emptoyee receives for tours of duty
whleh In tho egsrigate exceed a number of hours which
bear* (he umo ratio t the number of ecniocuthvo days
In hit work pariod u two hundred forty hour* bear* to
twenty-right days: eompansatlon at a rate not leci than
one and one-half times the reqular rtt* at which he B
employed: Provided, That this lection sell not apply to
any individual employed () on a farm, in the employ of
any person, tn connwtion with the aultivation of the tail,
or In conneotlon with raising or hanveating any agricuF
tural or horticultural commodity, including raising,
shearing, feeding, caring for, training, and management

(its*at



§ 23.10.047 Alaska Statutes Supplement 8 23.10.047

() Irhe lien claimant, a representative of the claimant, or the
trustee of the fund on behalf of the claimant must record a notice of
claim within 60 days after the employer’s payment is due with the
recorder of the recording district in which the employer’s place of
business is located or in which the claimant resides. The notice con-
tains

(1) the name of employee;

<2) the name of the employer and the name of the person employing
the claimant if known;

(3) a statement of the pertinent terms and conditions of the em-
ployee benefit plan;

(4) the date when the payments are due and were to have been paid;
and

(5) a statement of the demand including the amounts due to the
claimant if expenses have been incurred.

(c) The notice of claim of lien is served on the employer in the same
manner as a summons and complaint in civil actions or mailed to the
employer by registered mail.

(d) The lien created by the recording of the notice of claim of lien is
enforced within the same time and in the same manner as a me-
chanic's lien is foreclosed if the lien is on real property, or as a chattel
lien is enforced if the lien is on personal property. The court may
allow, as part of the costs of the action, the recording fees for the
notice of cluim, reasonable attorney's fees, and court costs.

(e) The lien created under (a) of this section is preferred and supe-
rior to an encumbrance which attaches after the employer’s payments
became due, and is also preferred and superior to an encumbrance
which has attached previously, but which was not recorded and of

which the lien claimant had no notice. (8 43-2-14 ACLA 1949; added
by 8 1 ch 145 SLA 1962)

Ueviaor’s notes. — Minor word and (e) of this section in 1988 under sec.
changes related to the recording of docu- 42 ch. 161, SLA 1988.
ments were made in subsections tb), (di,

Article 3. Alaska Wage and Hour Act.

NOTES TO DECISIONS

Punitive damages may not be Schlumberger Ltd., 703 P.2d 1165 IAlaska
awarded for a willful violation of the 1985).

Alaska Wage und Hour Act. (Jure w.
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§ 2.}1.10.050
Sec. 23.10.050. Public policy.

NOTES TO

Purpose of the overtime statutes are
lo compensate those who labored in excess
of the statutory maximum number of
hours for the wear and tear of extra work
and to spread employment through induc-

Labor and Workers' Compensation

S 25.10.115

DECISIONS

ing employers to shorten hours becuuso ol
the pressure of extra cost. Junes v, Otis
Kng'g Corp., 757 P.2d 50 (Alaska 1988).

Cited in ODell v. Alyeska Pipeline
Ser Co., 858 K2d M52 (9th Cir. 1988).

Sec. 23.10.060. Payment for overtime.

NOTES TO DECISIONS

Purpose of the overtime statutes are
(o compensate those who labored in excess
of the statutory maximum number of
hours for the wear and tear of extra work
and to spread employment through induc-
ing employers to shorten hours because of
the pressure of extra cost. Janes v. Otis

Kng'g Corp., 757 *2d 50 :Alusku 198Hi.

Slutc not bound to federal regula-
tory definitions. — See Drcsoer Indus..
Inc. v. Aluska Dep't of Labor. 883 P.2d 998
'Alaska 19811, cert, denied, 455 U.S. 1019.
102 S. Ct. 1718. 72 L Ed. 2d 137 (19821

Sec. 23,10.065. Minimum wage9.

NOTES TO DECISIONS

Cited in Juficout v Slate. Depl of
Labor, 732 P.2d 1073 (Alaska 1987L

Sec. 23.10.090. Administrative procedures.

NOTES TO DECISIONS

Cited in DuyholTv. Temsco Helicopters.
Inc., 772 P.2d 1085 (Alaska 1989).

Sec. 23.10.110. Remedies of employee.

NOTES TO DECISIONS

Quoted in Gore v. Schlumberger Ltd.,
703 P.2d 1165 (Alaska 1985); JelTcuat v.
State. Dep'l of Labor. 732 I’'2d 1073
‘Alaska 1987).

Cited in Davhoffv. Temsco Helicopters.
Inc., 772 P.2d 1085 (Alaska 1989).

Sec. 23.10.115. Enforcement by injunction.

NOTES TO DECISIONS

Quoted in Gore v. Schlumberger Ltd.,
703 P.2d 1165 (Alaska 1985).

Cited in Davhoffv. Temsco Helicopters.
Inc., 772 P.2d 1085 (Alaska 1989(.
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§ 23.05.330 Laugh and W orkers’Compensation § 23.10.015

Sec. 23.05.330. Actions in courts of other states. The commis-
sinner may, to the extent permitted by a reciprocal agreement svith an
agency ofanother state, maintain actions in the courts of that state for
the collection of claims or judgments for wages, and may assign claims
orjudgments to the labor department or agency of that state for collec-
tion. (8§ 1 ch 114 SLA 1966)

Sec. 23.05.340. Actions in this state for demands arising in
other states. The commissioner may, upon the written request of the
labor department or corresponding agency of another state or of a
person, board, officer, or commission authorized to act on behalfofthat
department or agency, maintain actions in the courts of this state upon
assigned claims or judgments for wages arising in another state in the
same manner and to the same extent that such actions by the commis-
sioner are authorized for claims arising in this state; provided that
these actions may be maintained only in the event that the department
or agency in the other state provides, by agreement, reciprocal services
to the commissioner. lch 114 SLA 1966)

Chapter 10. Employment Practices and
Working Conditions.

Article

1 Coercion and Fraud 23.10.015 — 23.10.037)

2. Payment uf Wants tiii) 2J.lu.U40 — 23.10.047i

3. Alaska Wuge and Hour Act 23.10.050 — 23.10.150)

4. Employment of Children (?§ 23.10.325 — 23.10.370)

5. Transportation of Employees (9§ 23.10.375 — 23.10.400'

6. Employment in Underground Mines iY$ 23.10.405 — 23.10.415)

Article 1. Coercion and Fraud.

Section Section
15. False representations to procure 30. Worker’ right of action
employees prohibited 35. Limit of application

20. Penalty for violation of AS 23.10.015 37. Lie-detector tests

Secs. 23.10.005 — 23.10.010. Coercion to use hotel or store
prohibited; penalty. IRepealed. £ 21 ch 166 SLA 1978. For current law
on the crime of coercion see AS 11.41.530.]

Sec. 23.10.015. False representations to procure employees
prohibited. A person doing business in this state may not personally
or through an agent induce an individual to change from one place to
another in this state, or bring an individual into this state to work as
an employee in this state, by means of false or deceptive rep-
resentations, false advertising, or false pretenses concerning the kind
and character of the work to be done, or the amount and character of
the compensation to be paid for the work, or the sanitary or other

conditions of employment. (§ 43-2-43 ACLA 1949; am 8§ 1 ch 59 SLA
1971)



§23.10.020 Alaska Statutes §23-10-037

Collateral references. — 48 Am. .Jur.
2d, Labor and Labor Relations, 83 6-9.
51 C.J.S., Labor Relations, 85 6-15.

Sec. 23.10.020. Penalty for violation of AS 23.10.015. A person
who, personally or as agent or servant for another, violates AS
23.10.015 is punishable by a fine of not more than $2,000, or by impris-
onment for not more than one year, or by both. ( 43-2-44 ALCA 1949)

Sec. 23.10.025. Use of armed guards. IRepealed. § 3 ch 59 SLA
1976.1

Sec. 23.10.030. Worker’ right of action. A worker induced to
accept employment with a person mentioned in AS 23.10.015 by con-
duct violating that section has a right of action for damages caused by
the false or deceptive representations used to induce the worker to
change the worker’s place of employment, against the person directly
or indirectly causing the damages. In addition to the actual damages
the worker has sustained, the worker may recover the reasonable

attorney fees which the court shall fix, to be taxed as costs. (8 43-2-46
ACLA 1949)

Sec. 23.10.035. Limit of application. AS 23.10.015 — 23.10.030
may not be construed to interfere with the right of a person to guard
or protect the person’s private property, or private interest as provided
by law. AS 23.10.015 — 23.10.030 may be construed only to apply when
a worker is brought into the state or induced to go from one place to
another in the state by a false pretense, false advertising, or deceptive
representation, or is brought into the state under arms, or is moved

from one place to another in the state under arms. 43-2-45 ACLA
1949)

Sec. 23.10.037. Lie-detector tests. ia) A person either personally
or through an agent or representative may not request or suggest to an
employee of the person or to an applicant for employment by the person
orrequire as a condition of employment that the employee or applicant
submit to an examination in which a polygraph or other lie-detecting
device is used.

tb) The provisions of (a) of this section do not apply to the state or
a political subdivision of the state when dealing with policemen in its
employ or with persons applying to be employed as policemen.

(©) In this section "person” includes the state and a political subdi-
vision of the state.

(d) A person who violates this section is guilty of a misdemeanor,
and upon conviction is punishable by a fine of not more than $1,000,

or by imprisonment for not more than one year, or bv both. (§ 1ch 36
SLA 1964)
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§23.10.04O Labor and Workers' Compensation §23.10.047

Article 2. Payment of Wages.
Section Section

40. Payment of wages in tttute 13 Payments into benefit fund
43. Depoait of wages 47. Employee's lien

Sec. 23.10.040. Payment of wages in state, (a) An employer of
labor performing services in this state shall pay the wages or other
compensation for the services with lawful money of the United States
or with negotiable checks, drafts or orders payable upon presentation
without discount by a bank or depository inside the state.

(b) /Repealed. 8§ 2 ch 28 SLA 1971.]

ic) IRepealed, £ 2 ch 28 SLA 1971.1

(d A person who violates a provision of this section is guilty of a
misdemeanor. (§ 43-2-12 ACLA 1949; am § 1 ch 35 SLA 1967; am
88 1, 2 ch 28 SLA 1971)

Cross references. — I’or sentences lor 31B CJ.S.. Labor Relations. § 1179. 56

misdemeanors, see AS 12.55.135. C.J.S., Master nnd .Servant. ii§ 120. 121.
Collateral references. —48A Am. Jur.

2d. Labor and Labor Relations. § 2584. 53
Am. Jur. 2d, Master and Servant. S 82.

Sec. 23.10.043. Deposit of wages. An employer may not deposit
wages due or to become due or an advance on wages to be earned in an
account in a bank, savings and loan association or credit union unless
the employee has voluntarily authorized the deposit. All deposits under
this section shall be in a bank, savings andloan

association or crec
union of the employee's choice. € 1ch120 SLA 1976)

Uevisor's notes. — Enacted as AS
23.10.040(e). Renumbered in 1976.

Sec. 23.10.045. Payments into benefit fund, (a) If an employer
agrees with an employee to make payments to a fund for the benefit of
the employees, including but not limited to a fund for medical, health,
hospital, welfare and pension benefits or any of them, or has entered
into a collective bargaining agreement providing for these payments,
the employer may not without just cause fail to make the payments
required by the terms of the agreement.

(b)  Each violation of this section is a separate offense and a person
found guilty of a violation is punishable in accordance with the
schedule of punishment set out in AS 23.10.415. (S 43-2-13 ACLA

1949; added bv ii 1ch 23 SLA 1957; am $ 1ch 111 SLA 1959; am S 10
ch 2 SLA 1964)

Sec. 23.10.047. Employee’s lien, (a) Ifan employer agrees with an
employee or group of employees to make payment to a medical, health,
hospital, welfare, or pension fund or such other fund for the benefit of
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the employees, or has entered into a collective bargaining agreement
providing for the payments, but fails to make the payments when due,
a lien is created in favor of each affected employee on the earnings of
the employer and on all property of the employer used in the operution
of the employer’s business to the extent of the money, plus penalties
due to be paid on the employee’s behalf to qualify the employee for
participation in the fund and for expenses incurred by the employee for
which the employee would have been entitled to reimbursement under
the fund if the required payments had been made.

<b) The lien claimant, a representative of the claimant, or the
trustee of the fund on behalf of the claimant must file a notice of claim
within 60 days after the employer's payment is due with the recorder
of the judicial district in which the employer’s place of business is
located or in which the claimant resides. The notice contains

(1) the name of employee;

(2) the name of the employer and the name of the person employing
the claimant if known:

t3) a statement of the pertinent terms and conditions of the
employee benefit plan;

(4) the date when the payments are due and were to have been paid;
and

(5) a statement of the demand including the amounts due to the
claimant if expenses have been incurred.

(c) The notice of claim of lien is served on the employer in the same
manner as a summons and complaint in civil actions oi mailed to the
employer by registered mail.

id)  The lien created by the filing of the notice of claim of lien is
enforced within the same time and in the same manner as a mechanic’s
lien is foreclosed if the lion is on real property, or as a chattel lien is
enforced if the lien is on personal property. The court may allow, as
part ofthe costs of the action, the filing and recording fees for the notice
of claim, reasonable attorney’s fees, and court costs.

(e)  The lien created under (a) ofthis section is preferred and superior
to an encumbrance which attaches after the employer’s payments
became due, and is also preferred and superior to an encumbrance
which has attached previously, but which was not filed or recorded and

ofwhich the lien claimant had no notice. (8 43-2-14 ACLA 1949; added
by § 1ch 145 SLA 1962)

Article 3. Alaska Wage and Hour Act.

Section

71. Wages for work therapy

75. Labor standards and safety division
80. Powers and duties of division

85. Scope of administrative regulations
90. Administrative procedures

Section

50. Public policy

55. Exemptions

60. Payment for overtime

65. Minimum wages

70. Exemptions from minimum wage
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§23.10.050

Section

96. Adoption of federal regulations
100. Employer to keep records

105. Posting summary required
110. Remedies of employee

115. Enforcement by injunction
120. Enforcement of subpoenus

Laittm and Workers’Compensation

§ 23.10.050

Section

125. Collective barguimng
130. Statute of limitations
135. Violations

140. Penalty

145. Definitions

150. Short title

NOTES TO DECISIONS

Based on Fair Labor Standards Act.
— AS 23.10.050 — 23.10 150. enacted in
1959, have similar purposes to the federal
Fair Labor Standards Act, 29 US.C.
58 201-219 and are based upon it Webster
v. Bechtel, Inc.,Sup. Ct. Op. No. 2245(File
Nos. 3979, 4139), 621 P 2d 890 (1980);
Nolun v. Sen Airmotive, Inc., Sup. Ct. Op.
No. 2337 (File No. 5177), 627 P 2d 1035
(1981).

The federal Fair Labor Standards Act.
29 U.S.C. 55 201-219 und AS 23.10.050 -
23.10.150 were both enacted for the snme
purposes: to establish minimum wage,
maximum workweek, and overtime com-

Collateral references. —48A Am. Jur.
2d. Labor and Labor Relations. 5$ 2551 —
2580,2625 —2652. 53 Am. Jur. 2d, Master
and Servant, 55 71 — 96.

51B C.J.S., Labor Relations. 55 1141 —
1145. 1166, 1172 - 1174. 56 C.J.S..
MS:agster and Servant, 55 15 — 17. 151 —
1

What employees are within "hours of
labor" statutes. 16 ALR 537.

pensation standards which are udequute to
maintain (he health, efficiency and
general well-being of workers. Webster v
Bechtel, Inc., Sup. Ct. Op. No. 2245 (File
Nos. 3979, 4139), 621 P 2d 890 11980).

Origins cf AS 23.10.050 — 23.10.150.
—See Nolan v. Sea Airmotive, Inc., Sup.
Ct. Op. No. 2337 'File No. 5177), 627 P.2d
1035 (1981).

AS 23.10.050 — 23.10.150 arc not
preempted by the federal Fair Labor
Standards Act. 29 USC. % 201-219.
Webster v. Bechtel. Inc . Sup. Ct. Op. No.
2245 (File Nos. 3979, 4139), 621 P.2d 890
(1980).

Constitutionality of statute limiting
hours of labor in private industry. 90 ALR
814.

Waiver or loss of statutory right as to
maximum hours of labor. 102 ALR 842;
129 ALR 1145,

"Right to work" laws. 92 ALR2d 598.

Sec. 23.10.050. Public policy. It is the public policy of the state to

(1) establish minimum wage and overtime compensation standards
for workers at levels consistent with their health, efficiency and

general well-being, and

(2) safeguard existing minimum wage and overtime compensation
standards which are adequate to maintain the health, efficiency and
general well-being of workers against the unfair competition of wage
and hour standards which do not provide adequate standards of living.

1§ 1ch 171 SLA 1959)

15
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Alaska Statutes 823.10.055

NOTES TO DECISIONS

Unwed on Fair Labor Stundardn Act.
— See notes under earne cotchline under
article analysi*. Webater v. Bechtel, Inc.,
Sup. C.. Op. No. 2246 (File Non. 3979,

tho Etjuul Puy for Women Act. Brown v.
Wood, Sup. Ct. Op, No, 1551 (File Nos.
2564, 2565), 675 P.2d 760 (1978), modified

on rehearing on other grounds, 592 P.2d
4139), 621 P.2d 890 (1980), Notes to Deci- 1250 (1979).
sions.

Applied in Dresser Indus., Inc V.
AS 23.10.050 —23.10.160 ore dircctcd ~ Alaska Dep't of Labor, Sup. Ct . No.

toward o situation distinct from that of 2415 (File No. 5625), 633 P.2d 998 (1981).

Sec. 23.10.055. Exemption!*. The provisions of AS 23.10.050 —
23.10.150 do not apply to

(1) an individual employed in agriculture, which includes farming
in all its branches and, among other things, includes the cultivation
and tillage of the soil, dairying, the production, cultivation, growing,
and harvesting of any agricultural or horticultural commodities, the
raising of livestock, bees, fur-bearing animals, or poultry, and any
practices, including forestry and lumbering operations, performed by a
farmer or on a farm as an incident to or in conjunction with the farming
operations, including preparation for market, delivery to storage or to
market or to carriers for transportation to market;

(2) an individual employed in the catching, trapping, cultivating or
farming, netting or taking ofany kind of fish, shellfish, or other aquatic
forms of animal and vegetable life;

(3) an individual employed in the hand picking of shrimp;

(4) an individual employed in domestic service, including a
baby-sitter, in or about a private home;

(5) an individual employed by the United States or by the state or
political subdivision of the state including prisoners not on furlough
detained or confined in prison facilities;

(6) an individual engaged in the activities of a nonprofit religious,
charitable, cemetery or educational organization where the
employer-employee relationship does not, in fact, exist, and where ser-
vices rendered to the organization are on a voluntary basis;

(7) an employee engaged in the delivery of newspapers to the con-
sumer;

(8) an individual employed solely as a watchman or caretaker of a
plant or property that is not in productive use for a period of four
months or more;

(9) an individual employed in a bona fide executive, administrative
or professional capacity or in the capacity of an outside salesman or a
salesman who is employed on a straight commission basis;

(10) an individual employed in the search for placer or hard rock
minerals;

(11) an individual under 18 years of age employed on a part-time
basis not more than 30 hours in a week; or
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§23.10.060 Lahok and Workers’Com pensation §23.10.060

(12) employment by a nonprofit educational or child care facility to
serve as a parent of children while the children are in residence at the
facility if the employment requires residence at the facility and is
compensated on a cash basis exclusive of room and board at an annual
rate of not 1eBS than

(A) $10,000 for an unmarried person; or

(B) $15,000 for a married couple. (§ 2(1) ch 171 SLA 1959; am § 1
ch 2 SLA 1962; am § 1ch 50 SLA 1972; am § 2 ch 124 SLA 1978; am
8 1ch 115 SLA 1982)

CroBfl references. —For wage ruteii lur

Effect of amendments. — The 1982
prisoners, see AS 33.20.227.

.nnendment added paragraph i12L

NOTES TO DECISIONS

Employees covered by und exempt
from Fair Labor Standards Act. —AS
23.10.050 — 23.10.150 apply to both
employees covered bv the Fair Labor Stan-
dards Act. 29 US.C.  201-219, and those
who are. because of insufficient con-
nections to interstate commerce, exempt
from the Fair Labor Standards Act.
Webster v. Bechtel. Inc., Sup. Ct. Op. No.

2245 (File Nos. 3979. 4139). 621 P.2d 890
(1980).

Collateral references. — Who is
employed in “executive or administrative
capacity” within exemptions from mini-

Prisoners excluded from operation
of chapter. — See McGinnis v. Stevens,
Sup. Ct. Op. No. 1207 (File Nos. 2255,
2312), 543 P.2d 1221 (1975).

Applied in Alaska Int'l Indus., Inc. v.
Musarra, Sup. Ct. Op. No. 1966 (File Nos.
3652, 3676). 602 P.2d 1240 (1979).

Cited in Dresser Indus,, Inc. v. Alaska
Dep't of Labor. Sup. Ct. Op. No. 24151File
No. 5625), 633 P.2d 998 (1981).

mum wage and maximum hours provi-
sions of Fair Labor Standards Act. 10
ALR2d 332.

Sec. 23.10.060. Payment for overtime. An employer who employs
employees engaged in commerce, or other business, or in the produc-
tion of goods or materials in Alaska may not employ an employee not
acting in a supervisory capacity, either male or female, for a workweek
longer than 40 hours or for more than eight hours a day, except that
if the employer finds it necessary to employ an employee in excess of
40 hours a week or eight hours a day, compensation for the overtime
at the rate of one and one-half times the regular rate of pay shall be
paid, and this provision is considered included in all contracts of
employment. This section does not apply with respect to

(1) an employee employed by an employer employing less than four
employees in the regular course of business, as regular course of busi-
ness is defined by regulations of the commissioner;

(2) (Repealed, '8 33 ch 127 SLA 1974.]

(3) [Repealed, $ 1ch 243 SLA 1970./

(4) an employee employed in handling, packing, storing,
pasteurizing, drying, preparing in their raw or natural state, or
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canning agricultural or horticultural commodities for market, or in
making cheese or butter or other dairy products;

(5) an employee of an employer engaged in small mining operations

where rot more than 12 employees are employed, if the employee is
employed not in excess of 12 hours a day or 56 hours a week during a
period or periods of not more than 14 workweeks in the aggregate in

a calendar year during the mining season, as the season is defined by
the commissioner;

'6) (Repealed, $ 1 ch 45 SLA 1972

17) an employee engaged in agriculture;

<8) an employee employed in connection with the publication of a
weekly, semiweeklv, or daily newspaper with a circulation of less than
1.000;

t9) a switchboard operator employed in a public telephone exchange
which has fewer than 750 stations;

(10) an employee of an employer engaged in the business
operating taxicabs;

ill) an employee in an otherwise exempted employment or pro-
prietor in a retail or service establishment engaged in handling tele-
graphic, telephone, or radio messages for the public under an agency
or contract arrangement with a telegraph or communications company
where the telegraph message or communications revenue ofthe agency
does not exceed $500 a month;

«12) an employee employed as a seaman;

(13) an employee employed in planting or tending trees, cruising, or
surveying, or bucking, or felling timber, or in preparing or
transporting logs or other forestry products to the mill, processing
plant, railroad, or other transportation terminal, if the number of
employees employed by the employer in the forestry or lumbering oper-
ations does not exceed 12

(14) an individual employed as an outside buyer of poultry, eggs,
cream, or milk in their raw or natural state;

(15) casual employees as may be liberally defined by regulations of
the commissioner;

(16) an employee of a hospital whose employment includes the provi-
sion of medical services:

117) work performed by an employee under a flexible work hour plan
if the plan is included as part of a collective bargaining agreement;

118) work performed by an employee under a voluntary flexible work
hour plan if

(A) the employee and the employer have signed a written agreement
and the written agreement has been filed with the department; and

(B) the department has issued a certificate approving the plan which
states the work is for 40 hours a week and not more than 10 hours a
day; for work over 40 hours a week or 10 hours a day under a flexible
work hour plan not included as part of a collective bargaining
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agreement, compensation at the rate of one and one-hulf times the
regular rate of pay shall be paid for the overtime. (§ 3ch 171 SLA 1959;
am 8§ 1ch 3 SLA 1962; am 8§ 1 ch 243 SLA 1970; am § 1ch 45 SLA
1972; am § 33 ch 127 SLA 1974; am S 1ch 31 SLA 1980; am § 3 ch 47

SLA 1983)

Effect of amendments. — The 1980
6rglendment added paragraphs 117> and

The 1983 amendment, substituted "hos-
pital whose employment includes the pro-
vision of medical services" lor "nonprolit
hospital" in paragraph 116*.

Opinions of attorney general. — I'he
Fair Labor Standards Act, 29 U.S.C.
iS 201-219 does not expressly preempt the
AS 23.10.050 — 23.10.150 on the question
of whether airline employees are excluded
from the mandatory overtime directive of
this section. April 15, 1980, Op. Att'v Gen.

In the case of pilots, flight crews, and
other interstate air carrier employees
whose activities are directly and substan-
tially related to the transportation
activities of the carrier, and who are
covered by a valid existing collective bar-
gaining agreement or agreements with the
carrier, the state is precluded from
applying its overtime laws due to the
preemptive nature of the Railway Labor

Act. 45 US.C.
Op. Att'y Gen.
In instances where no collective bar-
gaining agreements apply, crews of inter-
state air carriers are nonetheless beyond
the jurisdiction of state overtime law
because of certain commerce clause impli-
cations. April 15, 1980, Op. Att'y Gen.

Nonflight personnel ~ of Interstate
carriers who are not covered by valid
existing collective bargaining agreements
are not exempt from state law, and as to
those individuals the provisions of state
overtime law apply. April 15. 1980. Op.
Att'y Gen.

Alr carriers operating solely intrastate
would not seem to fall under the exclu-
sionary scope of either the Railway Labor
Act. 45 US.C. S5 151-188, or of the com-
merce clause absent unusual fact situa-
tions. Accordingly, the protections of AS
23.10.050 — 23.10.150 dealing with
overtime extend to those individuals.
April 15. 1980, Op. Att'y Gen.

151-188. April 15. 1980.

NOTES TO DECISIONS

Avrticle not void. — The Alaska Wage
and Hour Act merely requires higher
minimum and overtime pay than the Fair
Labor Standards Act. 29 USC,
Si 201-219. Although compliance with
both is more expensive than compliance
with the federal act. it is not, in any sense,
impossible so as to make the Alaska law
void. Webster v. Bechtel. Inc.. Sup. Ct. Op.
No. 2245 (File Nos. 3979. 4139), 621 P.2d
890 (19801,

Or preempted. — Since, under the
Alaska Wage and Hour Act, the number of
hours required for the overtime rate is less
than that under the Fair Labor Standards
Act, the Alaska act provides for a lower
maximum workweek within the meaning
of 29 US.C. $ 218(a) and consequently,
comes within the express saving clause so
as not to be preempted by the federal law.
Webster v. Bechtel. Inc.. Sup. Ct. Op. No.
2245 (File Nos. 39,'9. 4139). 621 P.2d 890
(1980).

State not bound to federal
regulatory definitions. — AS 23.10.050
— 23.10.150 do not evince an intent to
bind the state wage and hour division 10
federal regulatory definitions. Dresser
Indus., Inc. v. Alaska Dep't of Labor. Sup.
Ct. Op. No. 2415 iFile No. 5625b 633 P.2d
998 (1981).

Definition of "supervisory" in the
Alaska Administrative Code, that the
term as used in this section means a per-
son who directs the activities of other
employees and who does not perform
duties which are regularly performed bv
the employees supervised, except for brief
periods of lime not to exceed more than
eight hours in the supervisor's workweek,
is reasonable and not arbitrary. Alaska
Int'l Indus.. Inc. v. Musarra. sua. Ct. Up.
No. 1966 (File Nos. 3652. 3676). 602 P.2d
1240 (1979).
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See. 23.10.065. Minimum wages. An employer shull puy to each
employee wages at a rate of not less than 50 cents un hour greuter than
the prevailing Federal Minimum Wage Law or $2.60 an hour,
whichever ia greater, for hours worked in a pay period, whether the
work is meusured by time, piece, commission or otherwise. An
employer may not apply tips or gratuities bestowed upon employees as
a credit toward payment of the minimum hourly wage required by this
’ection, Tip credit us defined by the Fair Labor Standards Act of 1938
as amended does not apply to the minimum wage established by this
section, <€ 4ch 171 SLA 1959;am ft 2ch 2 SLA 1962; am ft 1ch 11 SLA

197-1)

Croon reference)). — IFor the Fair
Labor .Standards Act of 1938, see 39 U.S.C.
301-219.

NOTES TO DECISIONS

Thin section is based on the federal
Fair Labor Standards Act of 1938, 29
U.S.C. 83 201-219. and the terms used in
the Alaska Statute arc defined in the same
way as in the federal act. McGinnis v.
Stevens. Sup. Ct. Op. No. 1207 (File Nos.
2255,23121.543 P 2d 122111975), decided
prior to the 1978 amendment to AS
23.10.055151

Prisoners ns employees of the state.
—See McGinnis v. Stevens. Sup. Ct. Op.
No. 1207 (File Nos. 2255. 2312) 543 P.2d
1221 '1975), decided prior to the 1978
amendment to AS 23.10.055i5>.

Avrticle not void. — The Alaska Wage
and Hour Act merely requires higher
minimum and overtime pay than tho Fair
Labor Standurdo Act, 29 USC.
48 201-219. Although compliance with
both is more expensive than compliance
with the federal act, it is not, in any sense,
impossible so as to make the Alaska lav:
void. Webster v. Bechtel, Inc.. Sup. Ct. Op.

No. 2245 iFile Nos. 3979, 4139), G211 P.2d
890(1980).

Concurrent coverage of minimum
wage cluims is not preempted by the
Federal Fair Labor Standards Act. It
appears that 29 US.C. 8 218(a) was
intended to allow the recovery of addi-
tional amounts under more protective
state laws. It is logical that Congress con-
templated that the state would allow for
an action as to the whole claim, not just the
increment, and, further, that Congress
intended that the claims would be brought
together, where possible, so that
enforcement, would not be costly. Webster
v. Bechtel, Inc.. Sup. Ct. Op. No. 2245 (File
Nos. 3979. 4139). 821 P.2d 890 (1980).

Applied in Alaska Int'l Indus., Inc. v.
Musarra, Sup. Ct. Op. No. 1966 (File Nos.
3652. 3676), 602 P.2d 1240 (1979).

Cited in Dresser Indus., Inc. v. Alaska
Dep't of Labor, Sup. Cl. Op. No. 2415 <File
No. 56251. 633 P.2d 998 (1981).

Collateral references. — Validity of
minimum wage statutes relating to
private employment. 39 ALR2d 740

Sec. 23.10.070. Exemptions from minimum wage. To the extent
necessary to prevent curtailment of opportunities of employment, the
commissioner may by regulations or orders provide for the employment

at wages lower than the minimum wage prescribed in AS 23.10.050 —
23.10.150 of

20
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(1) an individual whose earning capacity is impaired by physical or
mental deficiency, age, or injury, at the wages and subject to the
restrictions und for the period of time which is fixed by the commis-
sioner; and

(2) an apprentice at the wages which are approved by the commis-
sioner; or
(3) a learner at the wages and subject to the restrictions and for the

periods of time which are fixed by the commissioner. <€ 5ch 171 SLA
1959; am § 3 ch 2 SLA 1962)

Sec. 23.10.071. Wages for work therapy, la) For work therapy, as
delined in AS 47.37.270, a participant in a residential drug abuse or
alcoholism treatment program designed to extend more than 120 days
may be paid less than the minimum wage prescribed in AS 23.10.050
— 23.10.150 if the rate has been approved bv the commissioner under
this section and is in compliance with federal law.

(b) The cor missioner shall adopt regulations regarding the
payment of wages for work therapy. In adopting the regulations, the
commissioner shall consider whether the work performed by the
patient

(1) is solely for the benefit of the patient and is that which is ordi-
narily carried on by patients in a residential treatment program;

12) would ordinarily be performed by full-time employees of the pro-
gram;

(3) is work that may produce income to the patient, other than
wages;

(4) produces goods or services the proceeds of which will econom-
ically or otherwise benefit the owners, operators, or businesses of the
rehabilitation program; and

(5) creates an unfair competition with private enterprise because of
lower wage standards. 1 ch 58 SLA 1983)

Sec. 23.10.075. Labor standards and safety division. There is
established in the department the division of labor standards and
safety. The director of the division is responsible to the commissioner.
The director shall administer AS 18.60.010 — 18.60.105 and AS

23,10.050 — 23.10.150. (§ 6(1) ch 171 SLA 1959; am E.O. No. 52. § 4
(1982))

Effect of amendments. — The 1982
amendment rewrote this section.

Sec. 23.10.080. Powers and duties of division. The director, or
an authorized representative of the director, shall

(1) investigate and ascertain the wages and related conditions and
standards of employment of any employee in the state;

(2) enter the place of business or employment of an employer at
reasonable times for the purpose of inspecting payroll records which
relate to the question of wages paid or hours worked;
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(3) require und subpoena from un employer a statement in writing,
when the director or the representative considers it necessary, of hours
worked by and the wages paid to a person in the employ of the
employer, and the commissioner may require the employer to make the
statement under oath;

(4) question an employee in a place of employment during work
hours with respect to the wages paid and tho hours worked by the
employees;

(5) compel the attendance of witnesses and the production of books,
papers and documents by subpoena when necessary for the purpose of

a hearing or investigation provided for in AS 23.10.050 — 23.10.150.
'4 6(2) ch 171 SLA 1959)

Sec. 23.10.085. Scope of administrative regulations. <a) The
director may adopt, amend or rescind administrative regulations not
inconsistent with the purposes and provisions of AS 23.10.050 —
23.10.150 that are necessarv for the administration of AS 23.10.050 —
23.10.150.

(b> The regulations may, without limiting the generality of (a) of
this section, define terms used in AS 23.10.050 — 23.10.150, and
restrict or prohibit industrial homework or other acts or practices that
the director finds appropriate to carry out the purpose of AS 23.10.050
— 23.10.150. or to prevent the circumvention or evasion of AS
23.10.050 — 23.10.150.

to The regulations may permit deductions by an employer from the
minimum wage applicable under AS 23.10.050 — 23.10.150 to
employees for the reasonable cost, as determined by the director on an
occupation basis, of furnishing board or lodging if board or lodging is

customarily furnished bv the employer and used by the employee.
(8 6(3) ch 171 SLA 1959)

NOTES TO DECISIONS

This section and AS 23.10.095 consti-

— 23.10.150 Dresser Indus., Inc. v.
tute a delegation of uuthority from the

Alaska Dep't of Laboi, Sup. Ct. Op. No.

legislature to the agency to formulate
policies, leaving to the agency’s discretion
the issue whether federal definitions of
"regular rate of nay" and other terms can

2415 (File No. 5625). 633 P.2d 998 (1981).

Applied in Alaska Int’l Indus.. Inc. v.
Musarra, Sup. Ct. Op. No. 1966 <File Nos.
3652, 3676), 602 P.2d 1240 (19791.

be applied con {itly with AS 23.10.050

Sec. 23.10.090. Administrative procedures. Regulations adopted
or hearings conducted under AS 23.10.050 — 23.10.150 shall be
adopted or conducted and be subject to judicial review in accordance

with the Administrative Procedure Act (AS 44.62). (§ 6(4) ch 171 SLA
1959)
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Sec. 23.10.095. Adoption of federal regulations. The commis-
sioner may adopt regulations and interpretations which are made by
the administrator of the Wage and Hour Division ofthe federal Depart-
ment of Labor and which are not inconsistent with AS 23.10.050 —
23.10.150. (8 6(5) ch 171 SLA 1959)

NOTES TO DECISIONS

This section und AS 23.10.085 consti-
tutc a delegation of authority from the
legislature to the agency to formulate
policies, leuving to the agency's discretion
the issue whether federal definitions of

"regular rate of pay” and other terms can
lie applied consistently with Alaskas
Wage and Hour Act. Dresser Indus., Inc. v.
Alaska Dep't of Labor. Sup. Ct. Op. No.

2415 IFile No. 5625), 633 P.2d 998 (19811.

Sec. 23.10.100. Employer to keep records, (a) An employer shall
keep for a period of at least three years at the place where an employee
is employed a record of the name, address, and occupation of each
employee, the rate of pay and the amount paid each pay period to each
employee, the hours worked each day and each workweek by each
employee, and other payroll information which the commissioner may
require.

(b) The commissioner or an authorized representative of the com-
missioner may copy the employer's records at any reasonable time. An
employer shall furnish to the commissioner nr the representative on
demand a sworn statement of the employer’s records, and the commis-
sioner may require that the sworn statement be made upon forms the
commissioner has prescribed or approved. <8 7 ch 171 SLA 1959)

NOTES TO DECISIONS

Public policy interest nnd burden of
proof. — If an employee produces suffi-
cient evidence to show the amount and
extent of the work for which the employee
was improperly compensated, the burden
shifts to the employer to come forward
with evidence sullicient to negate the rea-
sonableness of the inference drawn from
the employee's evidence. Although this
burden of proof in an action under the
Alaska Wage anil Hour Act is not binding
on a bankruptcy court in a proceeding to
determine the validity of a claim, it is

ind.cative of the public policy interest that
proper records be kept by an employer and
tlu.t an employee be properly compensated
foi any overtime worked. In re Equipment
Servs., Ltd.. 36 Bankr. 241 iBankr. D.
Alaska 1983),

Applied in Alaska Int'l Indus.. Inc. v.
Musarra, Sup. Cl. Op. No. 1966 (File Nos.
3652, 3676). 602 P.2d 1240 (1979).

Stated in Nolan v. Sea Airmotive, Inc.,
Sup. Ct, Op. No. 2337 >File No. 51771 627
P.2d 1035 (1981".

Sec. 23.10.105. Posting summary required. An employer subject
to AS 23.10.050 — 23.10.150 shall keep a summary or abstract of these
sections, approved by the commissioner, posted in a conspicuous loca-
tion at the place where p person subject to them is employed. An
employer shall be furnished copies of a summary by the state on
request without charge. 18 8 ch 171 SLA 1959)
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Sec. 23.10.110. Remedies of employee, (a) An employer who
violates a provision of AS 23.10.060 or 23.10.065 is liable to an
employee affected in the amount ofunpaid minimum wages, or unpaid
overtime compensation, as the case may be, and in an additional equal
amount as liquidated damages.

(b) An action to recover from the employer the wages and damages
for which the employer is liable may be maintained in a competent
court by an employee personally and for other employees similarly
situated, or an employee may individually designate in writing an
agent or representative to maintain an action for the employee. The
consent shall be filed in the court in which the action is brought. At the
request of a person paid less than the amount to which the person is
entitled under AS 23.10.050 — 23,10.150. the commissioner may take
an assignment in trust for the employee ofthe full amount to which the
employee is entitled under this section and may bring any legal action
necessary to collect the claim.

() The court in an action brought under this section shall, in addi-
tion to ajudgment awarded to the plaintiff, allow costs ofthe action and
reasonable attorney fees to be paid by the defendant. The attorney fees
in the case of actions brought under this section by the commissioner
shall be remitted by the commissioner to the Department of Revenue.
The commissioner may not be required to pay the filing fee or other
costs. The commissioner in case of suit has power to join various claim-

ants against the same employer in one cause of action. (§ 9(3) ch 171
SLA 1959)

NOTES TO DECISIONS

Liguidated damages under this article  intended that the claims would be brought

must be granted as a matter ot'law. Alaska
Int'l Indus., Inc. v. Musarra, Sup. Ct. Op,
No. 1966 (File Nos. 3652. 3676). 602 P.2d
1240 (1979).

No conflict with 29 U.S.C. & 216(h)
and 260. — This section, which grants
mandatory liquidated damages, does not
conflict with 29 U.S.C.  2161b) and 260.
which make such awards discretionary if
the employer shows he acted in good faith.
Wsbster v. Bechtel. Inc., Sup. Ct. Op. No.
2245 'File Nos. 3979. 4139). 621 P 2d 890
11980).

Concurrent coverage of minimum
wage clnims is not preempted by the
federal Fair Labor Standards Act. It
appears that 29 U.S.C. 5 218ia» was
intended to allow the recovery of addi-
tional amounts under more protective
state laws. It is logical that Congress con-
templated that the state would allow for
an action as to the whole claim, notjust the
increment, and. further, that Congress

24

together, where possible, so that
enforcement would not be costly. Webster
v. Bechtel, Inc.. Sup. Ct. Op. No. 22451File
Nos. 3979. 4139), 621 P.2d 890 (1980).

Revival of agent or representative
action. — The legislature plainly deter-
mined to revive the agent or rep-
resentative action, where the employee
individually designates in writing an
aeent or representative to maintain an
action for him. Nolan v. Sea Airmotive.
inc.. Sup. Ct. Op. No. 2337 (File No. 5177).
627 P.2d 1035 (1981).

Class action procedures, — See
Webster v. Bechtel. Inc.. Sup. Ct. On. No.
2245 (File Nos. 3979. 4139), 621 P.2d 890
0980).

Offsetting of award. — If suits are
filed under both the federal Fair Labor
Standards Act. 29 U.S.C. 5 201 219. and
the Alaska Wage and Hour Act, AS
23.10.050 — 23.10.150, the Alaska award
must be offset by any recovery under the

§23.10-115

federal act. W*
Ct. Op- No. 2*
621 P 2d 890 |
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federal act. WebBter v. Bechtel, Inc., Sup.
Ct. Op. No. 22-15 (File Nob. 3979. -1139),
621 P.2d 890 (1980).

Sec. 23.10.115. Enforcement by injunction. If it appears to the
commissioner that an employer is engaged in an act or practice which
violates or will violate a provision of AS 23.10.050 — 23.10.150 or of
a regulation adopted under these sections, the commissioner may bring
an action in a competent court to enjoin the act or practice, and to
enforce compliance with AS 23.10.050 — 23.10.150 or with the regu-
lation. Upon a proper showing, a permanent or temporary injunction

or restraining order gall be granted without bond. (§ 9l4f ch 171 SLA
1959)

Sec. 23.10.120. Enforcement of subpoenas. If a person fails to
comply with a subpoena issued under AS 23.10.080, or if a witness
refuses to produce evidence or to testify to a matter regarding which
the witness may be lawfully interrogated, a competent court shall,
upon application of the commissioner or an authorized representative,
compel obedience by proceedings for contempt, as in the case of
disobedience of the requirements of a subpoena issued by the court or
a refusal to testify before it.  9(5) ch 171 SLA 1959)

Sec. 23.10.125. Collective bargaining. AS 23.10.050 — 23.10.150
do not limit the right of employees to bargain collectively through
representatives of their own choosing to establish wages or conditions
of work in excess of the applicable minimum under AS 23.10.050 —
23.10.150 or to establish hours of work shorter than the applicable
maximum under AS 23,10.050 — 23.10.150. (§ 10 ch 171 SLA 1959.

Sec. 23.10.130. Statute of limitations. An action for unpaid mini-
mum wages, unpaid overtime compensation, or liquidated damages
under AS 23.10.050 — 23.10.150 is forever barred unless it is started
within two years after the cause of action accrues. For the purposes of
this section an action is considered to be started on the date when the

complaint is filed. (88 11, 12 ch 171 SLA 1959: am § 57 ch 59 SLA
1982)

Effect of amendments. — The 1982
amendment rewrote this section.

Sec. 23.10.135. Violations. An employer violates AS 23.10.050 —
23.10.150 if the employer ' 11hinders or delays the commiscioner or an
authorized representative of the commissioner in the performance of
theirduties in the enforcement of AS 23.10.050 — 23.10.150; 12) refuses
to admit the commissioner or an authorized representative to any place
of employment; <Q) fails tn kepp nr falsifies a record required under the
provisions of AS 23.1C.050 — 23.10.150; (4) refuses to nake a record



8§23.10.140 Aliaska Statutes S 23.10.320

accessible, or to furnish u sworn statement of the record, or to give
information required for the enforcement of AS 23,10.050 — 23.10.150,
upon demand, to the commissioner or an authorized representative; (5)
fails to post an abstract of AS 23.10.050 — 23.10.150 as required by AS
23.10.105; (6) discharges or in any other manner discriminates against
an employee because the employee has filed a complaint, or has insti-
tuted or caused to be instituted any proceeding under or related to AS
23.10.050 — 23.10.150, or has testified or is about to testify in such a
proceeding. (8§ 9(1) ch 171 SLA 1959)

Sec. 23.10.140. Penalty. An employer who violates a provision of
AS 23.10.050 — 23.10.150, or ofany regulation or order of the commis-
sioner issued under it, upon conviction is punishable by a fine of not
less than $100 nor more than $2,000, or by imprisonment for not less
than 10 nor more than 90 days, or by both. Each day a violation occurs

constitutes a separate offense.  9(2) ch 171 SLA 1959; am § 1ch 113
SLA 1972)

Sec. 23.10.145. Definitions. If not defined in this title or in regu-
lations adopted under this title, terms used in AS 23.10.050 —
23.10.150 shall be defined as they are defined in the federal Fair Labor
Standards Act of 1938, as amended, or the regulations adopted under
it. (§ 2(2) ch 171 SLA 1959; am S 4 ch 47 SLA 1983)

Cross refcronccB. For the Fair or in regulations adopted under AS 23" to
Labor Standards Act of 1918 see 29 US.C.  the beginning of the section and deleted

201 —219. "where applicable” following "shall be
Effect of amendments. — The 1983  defined.”

amendment added "If not defined in AS 23

NOTES TO DECISIONS

Applicability of federal regulatory
definitions. — This section directs the
courts to apply federal regulatory defi-
nitions "where applicable,” and such defi-
nitions are "applicable” only when the
state director of the wage and hour divi-
sion and the commissioner of labor have
refrained from defining terms in the state
regulations, pursuant to their discre-
tionary authority under AS 23.10.085 and

23.1f 095. Dresser Indus., Inc. v. Alaska
Dep't of Labor, Sup. Ct. Op. Mo. 2415 (File
No. 56251. 633 P.2d 998 (1981).

A prisoner is not an "employee" of
the state under the federal act, and
therefore is not so by virtue of AS
23.10.065. McGinnis v. Stevens, Sup. Ct.
Op. No. 1207 (File Nos. 2255, 2312), 543
P.2d 1221 (1975).

Sec. 23.10.150. Shorttitle. AS 23.10.050 — 23.10.150 may be cited
as the Alaska Wage and Hour Act. (8 1ch 171 SLA 1959)

Secs. 23.10.155 — 23.10.320. Equal pay for women, discrimination
in employment, and age discrimination. [Repealed, § 8 ch 117 SLA
1965, § 5 ch 125 SLA 1980. For present provisions, see AS 18.80.220.]
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Date Referred: May 4, 1990 FSRT$3R REFERRALS:

Date of Committee Action:

The TRANSPORTATION Committee considered: CSSB 543 (LABOR & COMMERCE)
CS SB NO. 543 (L&C) AIDEA BONDS:AIRCRAFT MAINTENANCE FACILITY

"An Act authorizing the Alaska |Industrial Development and Export
Authority to issue bonds for an aircraft maintenance facility located
at the Anchorage International Airport; relating to the accounts of the
authority and the financing of development projects by the authority;
granting the authority an exemption from the State Procurement Code for
contracts relating to airports; and providing for an effective date."

1COMMENDATIONS: [ 1 the same title

be replaced with [ 1 a new title

have attached amendment(s)
A do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee

DPTS: letter of intent

:ACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)

] fiscal impact . 0*"~r1]fiscal note (s)
1 zero fiscal note [)*3 zero fiscal note(s)

1 zero with analysis [ 3 zero fn/analysis

SIGNING:
(Check approp. column)

EE



CSSB 543(L & C)

Section 1: Authorizes up to "50 million" in bonds for the aircraft
maintenance facility.

Section 2: Limited Exemption. Same as DOT/PF currently has from the
Procurement Code. Allows negotiation with air carriers who would be the
prime tenants/users of facility. Exemption limited to airports.

Section 3. Allows authority funds to be used to secure bonds issued for
"development projects" (44.48.172 et al.). Currently, majority of funds are
in the enterprise account while statutes require that the economic account
be used for projects that the authority would own. This section, in
conjunction with section 5, solves this problem.

Section 4: Conforming change related to Section 3. Investment guidelines
apply to the revolving fund (44.88.060), (i.e., whole fund), not just accounts
within the fund.

Section 5: In conjunction with Section 3, allows authority to i ure bonds

by utilizing funds within the enterprise account. Removes prohibition.
Allows authority assets to secure bonds issued under 172.

6865D



V.

AIRCRAFT MAINTENANCE FACILITY
ANCHORAGE INTERNATIONAL AIRPORT

PROJECT DESCRIPTION

The Alaska Induotri.nl Development nud Export Authority (AIDEA) has agreed
to explore with the Alaska International Airport System (AIAS), Federal
ExpresB, Alaoka Airlines and other airlines the feasibility of developing
an aircraft maintenance facility at Anchorage International
Contacts within che airline industry indicate there 1is a need for a
maintenance facility to serve both widebody and narrowoody aircraft.

Airport.

PROJECT SCOPE

The maintenance facility would include an enclosed hangar “~nd associated
support shops, and an aircraft parking apron for outdoor maintenance and

equipment staging. The final scope would be subject to negotiations with
facility users.

COST ESTIMATE

Preliminary coGt estimates range from $25 million to $50 million,
depending on the number of users and their requirements. |In addition, up

to $8 million would be required for site preparation, an aircraft parking
apron, and a possible taxivay extension.

Financing of the facility would be through the issuance of AIDEA debt

backed and financial guarantees secured from the airlines that will

use
the facility.

DEVELOPMENT SCHEDULE

The project development sequence 1is as follows:

Phase | - Obtain Airline concensus and commitments.
Phase Il - Design development, permitting, and financing.
Phase 11l - Construction

Phases I and 1l are expected tc be complete in 1990 and early 1991 with

construction (Phase 1I1l) activities scheduled to start during mid to

late
1991.

OPTIONS FOR FACILITY USE, OWNERSHIP, AND OPERATION

There are a wide variety of options for use, ownership, and operation of

the maintenance facility. Private sector wusers could include either
airlines, nonairline users such as Boeing Co., or perhaps a consortium of
users. Public sector ownership by AIDZA will be advantageous because of

the financial benefits of tax exempt: financing.



VI.

Optiono for operation include:

a) operation by n single airline such as Federal Express, Alaska
Airlines, or another airline;

b) operation by multiple airlines who lease parts of the facility; or
c) operation by a third party nonairline operator.

FACILITY RKKDS AND 1JKNBFIT5 ANALYSIS

Anchorage and Fairbanks International Airports handle over 75,000

commercial aviation flights per year. Yet few facilities exist in the
state to handle major and minor maintenance of the commercial jet
aircraft that serve or transit the state. Instead, most aircraft

maintenance is conducted in facilities in the lower 48 states.

An aircraft maintenance facility 1in Alaska would create a high-tech
Industry and a new income source for Alaskans.

The facility could strengthen Alaska®"s role as an international air

crosG roads at a time when overflights are reducing some of Alaska“"s
international paasenger flight.

The facility would help to attract new international air carriers and
3olidify the presence of existing airlines by providing one of the
basic support services that the international airlines need.

The facility could also make maintenance activities more convenient
for interstate and intrastate airlines by locating a maintenance base
at the place from which many of their aircraft are operated.

# Approximately 125 construction job? will be created by the project.

0 Approximately 100 direct and indirect permanent jobs would be created
as a result of the project.
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April 4, 1990

The Honorable Sap Cotton
Speaker of the House

Alaska State Legislature
P.0O. Bor™ V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. IS, of the Alaska
Constitution, I am transmitting a bill relating to the
development of an aircraft maintenance facility at the

Anchorage International Airport. This bill provides the
authorization necessary for the Alaska Industrial
Development and Export Authority (AIDEA) to 1issue bonds to
finance the acquisition, design, and construction of a
multi-bay aircraft maintenance Tfacility. The facility will
be owned by AIDEA.

The maintenance facility would 1include an enclosed hangar
and associated support shops, and an aircraft parking apron
for outdoor maintenance and equipment staging. An aircraft
maintenance Tfacility in Alaska would create jobs and 1income
for state residents. The Ffacility could strengthen the
state"s role as an international air crossroads at a time
when overflights are reducing some of the state"s
international passenger flights. The facility would help to
attract new international air carriers and solidify the
presence of existing airlines by providing one of the basic
support services that the 1international airlines need. The
facility could also make maintenance activities more
convenient for interstate and intrastate airlines by

locating a maintenance base at the same airport through
which many of the aircraft are routed.

While no major airlines have committed to
facility, both Alaska Airlines and
officially notified AIDEA of their
give AIDEA the ability to move

facility once negotiations for leases with potential wusers
are successfully concluded. Out of respect for a coordinate
branch of state government, | am seeking the authorization
required by AS 44.88.172(c) to issue bonds to finance the
maintenance facility; | have been advised by the attorney
general that 1 am not required to obtain this approval
because sec. 172(c) 1is of doubtful constitutional validity.

lease the
Federal Express have
interest. This bill will

quickly to finance the



The Honorable Sam Gotten Pace

The bill also contains an exemption from the state
procurement code (AS 36.30). This exemption would give
airport projects owned by AIDEA the same treatment under the
state procurement code afforded to the Department of
Transportation and Public Facilities (DOT/PF) . Under

AS 36.30.850(b)(8), contracts relating to airports are
exempt Tfrom the code.

Airport projects are specialized
facilities that must be

tailored to 1industry standards.
DOT/PF has learned that the primary users of airport

facilities are eager to take vresponsibility for facilities
that they will ultimately be required to use under the terms
of a long-term financing lease. Such a transfer of
responsibility not only assures a satisfied customer, it
also shifts the responsibility from the state to the user

for liability stemming from the implementation of the
project.

The Alaska International Airport System will
separate budget amendment that will
expenditure of uwa to 38,000,000 1in airport
development for the maintenance Tacility.

be submitting a
authorize the
revenue for site



ECT TITLE: AIAS DEVELOPMENT FUND FISCAL YEAR 1991

REGION: Ai LOCAUOH: STATEWIDE COMPLETION DATE:

ELECTION OISTRICT: 99

APPROPRIATION TO: OOT&PF  WORK TYPE: PROGRAM: AVINTL

FUNDING CAPITAL REQUEST OPERATING COSTS HEW POSITIONS (PFT)
1002  FEDERAL RECEIPTS:

1005 GENERAL FUND MATCH:

1004 GENERAL FUND: 00

1005 PROGRAM RECEIPTS:
1007 INTER-AGENCY RECEIPTS:
1026  HUCF:

1027  IARF: M, 000.0
1061  CIP RECEIPTS:

OTHER FUND:

TOTALS: $8,000.0

"PROJECT DESCRIPTION:

DEVELOPMENT FUNDS WILL BE USED TO STIMULATE NEW PRIVATE SECTOR DEVELOPMENT AT ANCHORAGE AND FAIRBANKS
AIRPORTS.  IUNDS WILL BE USED FOR DESIGN AND CONSTRUCTION OF BASIC SITE PREPARATIONS AND LAND

BUT NOT LIMITED TO, EXCAVATION AND BACKFILL OF LEASELOTS, UTILITIES, RAMP, TAXIUAY, ACCESS ROAD DEVELOPMENT,

VEHICLE PARKING AREAS, LOT ORAINAGE, AND SECURITY FENCING. PRIVATE DEVELOPMENTS MAY INCLUDE SUCH FACILITIES AS AIRCRAFT
FACILITIES, CARGO STORAGE AND HANDLING, AIRCRAFT PARKING AND REFUELING AND OTHER PRIVATE DEVELOPMENTS.

INTERNATIONAL
IMPROVEMENTS  INCLUDING,

"PROJECT JUSTIFICATION:

THE AIAS HAS HAD EXPRESSIONS OF INTEREST FROM A NUMBER OF TENANTS FOR MAJOR NEW DEVELOPMENTS AT ANCHORAGE AND/OR

FAIRBANKS [INTERNATIONAL AIRPORTS. DEVELOPMENT FUNDS ARE NEEDED TO RESPOND QUICKLY TO AIRPORT TENANT NEEDS FOR
CONSTRUCTION OF SITE IMPROVEMENTS, SUCH AS WAS PROVIDED TO.FEDERAL EXPRESS IN 1989 AND 1990. IF THE AIAS IS
UNABLE TO RESPOND QUICKLY TO TENANT NEEDS, THE PROPOSED DEVELOPMENT MAY NOT OCCUR OR IT MAY OCCUR AT

ANOTHER AIRPORT OUTSIDE ALASKA. THE ABOVE FUNDING AMOUNT WAS BEEN DETERMINED BASED ON

INFORMATION FROH COMPANIES
WHO HAVE INDICATED THEIR INTEREST IN DEVELOPMENT AT AIAS IN FY 91.

ALASKA DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES



the state have been constructed using federal
though these roads were not constructed to federal
standards. He stated that this shows real success 1in

working toward the goal of constructing "pioneer" type
roads in rural Alaska.

funds even

Number 095

Rep. GrusBendorf MOVED CSSCR 47 out with individual
recommendations. Hearing no objection, it was so ordered.

Acting Chairman Kubina then moved to the next order of
business, HB 594.

Riley Snell, Director, Alaska Industrial Development
Authority (A.1.D.A.), provided testimony on the bill. He
informed members that $50 million in bonds would be 1issued
to construct a maintenance facility at Anchorage
International Airport. He stated two companies have
expressed a strong interest in leasing the facility. Mr.
Snell went on to explain that there are several management

possibilities. The facility could be multi-user managed or
single-user managed. He stated that A.l1.D.A. 1is very
excited about the project.

Rep. Hudson asked how long of a time period the bonds would
be issued for. Mr. Snell replied that the bonds would be
revenue bonds and they would be issued for 20-30 years.

Rep. Hudson then inquired how much debt A.1.D.A. is
currently carrying on the books. Mr. Snell stated he was

not sure and informed Rep. Hudson he would provide him with
an answer in the near future.

Rep. Leman asked where the facility would be located. Mr.
Snell stated that the site location had not been determined
at this time. However, it would probably be somewhere 1in
the North Airport.

Rep. Leman then asked about the impact on Northern Lights
Boulevard. He asked Mr. Snell if there were any plans to
do anything about the increased traffic in this area. Mr.
Snell deferred to Commissioner Hickey to address the
concern.

COMMISSIONER HICKEY stated the department was aware of the

problem and the planning and design unit is addressing this
concern.

Rep. Kubina asked if the $8 million in capital funds had
been approved. Commissioner Hickey stated these funds were
in the capital budget. Rep. Kubina then asked if this
money was federal funding. Commissioner Hickey stated

HOUSE TRANSPORTATION  -5- 04/10/90



these funds come from the International Airport Revenue

Fund. He informed members that this figure shows up 1in the
capital budget because the department needs legislative
authorization to expend monies from this fund.

Rep. Hudson asked if a market analysis had been done. Mr.
Snell replied that a preliminary analysis has been
performed. Ha stated that both Federal Express and Alaska

Airlines have shown very strong interest in the project.
Ho construction would commence until firm agreements are
reached.

Rep. Kubina then asked if there are any state monies going
toward this project. Mr. Snell replied there was not.

Rep. Leman stated that the proposed development to the
north airport area would require use of water. He
expressed concern that this use would impact the amount
available for local area residents. REP. Leman asked if
the department intended to provide additional water lines
through the use of monies in the International Airport
Revenue Fund. Commissioner Hickey stated that the project
is generally considered a community project and therefore
the department would attempt to tie into the local water
utility. Commissioner Hickey then stated if the airport
was unable to do this, a separate self-sufficient systenm
would be constructed. He stated that the department has
discussed this concern with the municipality. The question
of whether monies made available to the City of Anchorage

for new water lines would be considered a grant or a loan
has still not been resolved

Number 0354

Rep. Hudson MOVED HB 594 out with

individual
recommendations.

There were no objections.

Pete Carran, representing Senator Duncan provided a brief
overview on CSSCR 25. He stated that this resolution
generic in nature, however, Senator Duncan became

because of a desire to improve access to Juneau. He stated
that Senator Duncan would like to see the DOT&PF focus on

expansion of the transportation system, instead of strictly
maintaining the existing system.

is
involved

Deputy Commissioner Keith Gerkin expressed the DOT&PF"s
support of CSSCR 25. He stated that the department needs
the authority to plan long term and commit to road

projects. Deputy Commissioner Gerkin believes this
resolution is a step in this direction.

Rep. Kubina asked how the department would prioritize
projects. Mr. Gerkin replied that a professional analysis

and needs assessment would be performed to determine
project priority.

HOUSE TRANSPORTATION  -6- 04/10/90
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Introduced: 4/4/90 go00610h
Referred: Transportation, and Finance

BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

IN THE HOUSE
HOUSE DILL NO. 594
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act authorizing the Alaska Industrial Development
and Export Authority to issue bonds for an aircraft
maintenance Tfacility located at the Anchorage Inter-
national Airport; granting the authority an exemption
from the state procurement code for contracts
relating to airports; and providing for an effective
date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section l. The Alaska Industrial Development and Export Authority may
issue bonds to finance the acquisition, design, and construction of a
multi-bay aircraft maintenance facility located at Anchorage International
Airport, to be owned by the authority. The principal amount of the bonds
may not exceed $50,000,000. This section grants the legislative approval
required by AS 44.88.090 and 44.88.172(c).

* Sec. 2. AS 36.30.850(b)(8) is amended to read:

(8) acquisitions or disposals of property or other contracts
relating to airports under AS 02.15.070, 02.15.090, [AND] 02.15.091"
and AS 44 .88;

* Sec, 3. This Act takes effect immediately under AS01.10.070(c).

HB0594A -1- HB 594
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

Revision Date: AgencyAffected:
Title: Uta ARelatmtz to the support: ot bilutE£aT

aviationagreaiienCs to better promote int. Toilftsnr;'me:

Sponsor: Udiling,. EearcQ,, uLa]------------- Components:
Requestor: _S1TE

EXPENDITURES/REVENUES:
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0

(Thousands of Dollars)

FY 89 FY 90 FY 91 FY 92

CAPITAL 0 0 0

REVENUE 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL n ) L n JL—

POSITIONS:

FULL-TIME 0 0 0 0
PART-TIME

TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Approved by fcRHHHSSNKIU  fflrajnnan
Agency:8enate Irtternatioanl Traae and Tourism Conrnittee

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agencyfies)

BILL VERSION:
PUBLISH DATE ;

Szymanski j Date:

CS SJR 15 fjritn)

AL
FY 93 FY 94
0 0
0 0o J
0 0
0 0
0 0
N
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FURPOSB«

The Aviation Bilateral Committee (ABC) has been established
state policy coordination group with respect to aviation
bilateral agreements and negotiations between the U.S. and
various Tforeign governments. State aviation bilateral polic

as a

y

shall be reviewed and discussed by the A13C, and approved by the

DOT&PF Commissioner.

MEMBERSHIPi

Commissioner of DOT&PF and/or his designee-
as Chairperson.

Deputy Commissioner, Budget & Finance, DOT&PF
Executive Director - AIAS

Development Manager - AIAS

Commissioner of Commerce and/or his designee.

Governor®"s Office - Special Counsel State/Federal
Relations,

Director - Office of Internationa.l Trade
Governor®"s Office - Special Staff Assistant for
DOT&PF.

ABC ROLES AND RESPONSIBILITIES.

-The committee will review and comment on draft state
as relates to aviation bilateral agreements and
negotiations.

-Evaluate changes and modifications to state aviation
bilateral policy.

policy

-ldentify changes 1in existing aviation bilateral agreements
necessary to attract and accommodate additional business

opportunities to benefit the state.

-Serve as a clearinghouse for information regarding changes

-Draft or review correspondence to appropriate federal
officials and Congressional delegation

-Monitor any active aviation bilateral negotiations ABC
deems 1important to the interests of the state

-Mair
Ui Ci

-Advocate state policy, as necessary, 1in appropriate
Congressional, federal agencies, and other forums.

ntain contact with appropriate parties 1in Washington,



Alaska po Q0L 150649 Stnnng Alas** and
International Anchorage. Alasxa Ida wodd througn
Airport USA Ida Ancnoraqo
System 395190649 ana Fwoan*s

907) 266-1616 International A rpoits

Mr. Walter Hlckel, Jr.

Pres 1Jent _ _

Alaska International Airport
Tourism Marketing Council

P.0O. Box 104979

Anchorage, Alaska 99510

January 13, 1989

Dear Mr. Hlckel ,

The economic impact to the Alaska [International Airport
System and to the total economy of the State of Alaska due to the
so-called “overflights* of our airports 1s great. The opening of
Soviet airspace to- Europe/Asia flights has negatively ~impacted
the operations of the Alaskan airports. The planned gperation b
man maéor_lnternan nal carriers of new Iong-r_an_%e aircraft suc
as_ the Boeing. 747-400 series would most definitely mean fewer

flights transitting Alaska as well.

‘Two International passen?er carriers that are among . the
heaviest users of Anchorage International Airport, Japan Airlines
and Lufthansa, have announced  future plans for their Anchorage
stations. Lufthansa will be eliminating passenger service
through Anchorage 1n the summer of 1989. Anchora?e's_ largest air
carrier, JAL, Thas announced ?Ians to reduce fheir passenger
flights down to 4 a week by 1991, from the current 17 flights Dper

WEEK.

. .We calculate the loss to _the State's economy caused by the
elimination of  these carrier's flights alone . to ~equal
approximately $136,960,000 per vyear by 1991 This estimate
includes the” following components:

e
0
0

-AIAS Revenues $ 10,700,000
-Operations $2,900,000
-Concession 7,800,000

-State of Alaska General Fund * 1,500,000
-Gasoline Tax 1,500,00

-Non-Airport Revenue LosS 124,760,000

es
-goncession 7
-indirect impact 47

$136,960,000 per year

Slata ol Alaska Department of Transportation and Public Facilities



Attached are the computations that sup?o_rt this estimate These

ures represent only the announced flight losses of two major
|n ernational carriers and add up to ‘a loss of about thirty
percent of our International passenger flights.,

The overflight plans of Alr France, British Airways, China
Airlines, Iberia _ Airlines, KLM, Korean Airlines,  Sabena,
Scandinavian Alr Systems, and Swissair are not known at this
trme The ? 40,000,000 amount quoted above therefore represents
what we Dbelieve to be the most conservative estimate of the
ossrble negative effects to the economy and to AIAS and State
eneral Fund revenues. A doubling of overflrgh losses to sixty
percent of our current International flights is possible and
would mean a loss to the state economy of approximately
%280 000,000 per year, $20,000,000 loss of° AIAS revenues, and
3,000, 000 in Staté General Fund revenues.

International airline and concession fees constitute full
srxty percent of. the revenues of the International irpor
Systém The direct and Indirect contributions of th
International carriers keep costs down for all other operators
whether 1t Dbe domestic airlines with flights to . and from 't
Lower 48, commuter carriers, or businesseS and Individuals tho
lease, tie-down spaces for small aircraft. Itls therefore
Important to many Alaskans. In Anchorage Fairbanks and throughout
the  state that’ International flr%hts through our airports
continue at as high a level as possi

-As you are well aware, mador airport marketing efforts
began In“earnest 1In November of . 1987. While the DePartment of
Transportation and Public Facilities has Professrona ly  managed
and expanded the Anchorage and Fairbanks International ArrPorts
for many years, until last year there were no concerted efforts
to-market” the airports. hen the AJAS development team  was
created In November 1987 we Immedratelyr did an analysis of the
resources and strengths of the System Wo major drrectrons for
development seamed Dest .to pursue Increased hub oPeratrons for
|nternat|onal air carﬁo and International destinati tourism.
Alaska's major strength 1s Its strategic location which means our
major growth potential 1s In International markets.

With the Federal Express facility well, under construction

{
e
;
t

and cargo activity growing qurckly successful attainment of our
first goal seems  quite Probabl even -1n the short term.
Internatronal destination tourism, however, remains a much more
elusive target.



At an A_nchoraﬂe Convention and Visitors Bureau event In
Anchorage during . the early summer of 1988, Gevirnor  Cowper
announced _a major new Initiative _to promote  international
tourism. = The Governor's "Japanese Tourism Initiative" contains
three major components: Increased development of Alaska visitor
destinations, acquiring Dblocks  of Alaska Destination airline
seats, and Increased” promotion InJapan for Alaska travel
opportunities. The Alr?ort System “heartily endorses  the
Governor's Plan. We feel that successful completion of the plan
In.one of the keys to keeping a high level of International

flights into our state.

While the Air?ort System continues _to pursue the goal of
Alaska destination airline seats, we do not

attaining blocks o _

feel . we should have a direct role 1In the development of Alaska
destinations or 1n the qromoﬂon of Alaska travel —opportunities,
AIAS did fund $140,000 In JaBanese promotional efforts out of the
FY88 AIAS Marketln(i monies, but we saw, and continue to see, our
involvement as only a  means to gettourlsm_m_arketmgr efforts
quickly expanded 1In”Japan. We feel™ the Division of Tourism 1s
the appropriate state agency to be In chiarge of this effort.

We wholeheartedly. endorse. your groul?'s efforts to promote
Internatlonal destination tourism 1n Alaska, We understand quite
clearly that failure to develop this relatively untapped market
could ‘mean a major drop 1n revenues to AIAS and the State General
Fund and a catastrophic drop 1n economic activity within  our
state. Increased funding and focuysed Planmng ~forlInternational
tourism promotion 1s a move critical to retaining International

passenger flights.

Please let us know what we can do to continue to assist you
In your efforts.

Yours truly,

Paul Meyerhdrf 1l
Executive Director

cc. D. Randy Simmons, DQT&PF Deputy Commissioner
Marketing Advisory Committee
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I was in Washington D.C. 11/29 - 11/30 to discuss Luxembourg
and Japan bilateral aviation negotiations with federal
government representatives, Alaska congressional staffers,
Cargolux, and their legal representatives. The following is a
summary of the meetings Eric Ostrovsky, and I had and an update
of the bilateral status relative to Luxembourg, Japan, and
Alaska®s interests.
LUXEMBOURG:
Eric Ostrovsky and | met with Ted Kronmiller and Steve Lachter
of Patton, Boggs & Blow and five Cargolux representatives on
Monday. Cargolux currently has five gateways and three
frequencies per week approved by the U.S. government through an
informal permit - no formal bilateral. Cargolux wants several
additional gateways (possibly Alaska and Huntsville, AL) and
additional frequencies (at least one more through Seattle)
established in a formal bilateral. They knew negotiations

would be tough and were asking for support from Alaska,
Huntsville, and Seattle to help DOT and State <consider the
airport and regional economic benefits accruing to gateways

receiving Cargolux service.

Eric and I met subsequently on Monday with DOT (Patrick Murphy,
Ed Oppler, and Susan McDermott) and State (Jeff Shane and
Michael Goldman), Their position appeared quite fixed against
either additional gateways or frequencies essentially because
Luxembourg has nothing the U.S. carriers want and, in the face
of that, the existing permit is quite liberal. We presented
Alaska®"s interest, discussed the fact that an Alaska gateway 1is
not analogous to lower 48 gateways and should not be assumed to
be. By virtue of our strategic position, and lack of major
origin-destination market, our opportunities for expanding and
diversifying our economy lie in exploiting that geographic
location. Major expansion in movement of people and goods will
be by air. Alaska must have help from the federal government
to assure the overall economic benefits to our area are
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considered important when evaluating reciprocal value of
aviation bilateral rights - air carrier benefits are not the

only benefits that should be factored into the equation.

On Tuesday we met with Jaimie Boucher (Murkowski), Jeff Smith

(Young), and Wally Burnett (Stevens). Jaimie®"s major concern
centered on whether reciprocal rights would be available to
U.sS. carriers if they wanteid to serve Luxembourg and

determining if there would be competitive damage to a U.S.
carrier by granting the Alaska gateway to Cargolux, We made it
clear to all staffers that Cargolux lias made no commitment to
Alaska. Apparently several calls were made late Tuesday and
early Wednesday which had the net effect of "turning up the
heat"™ on DOT and State.

On Wednesday the U.S. offered to substitute Huntsville and
Alaska for New York and Houston (2 Cargolux gateways currently
not served), but no additional frequencies, refused formal
bilateral, status but assured permit renewal in two years when
it expires (assuming there"s no change in company ownership).
The Luxembourg government refused this because the gateway
substitution was worth nothing without additional frequencies,
and the conditional permit renewal wa3 a right they already

have. The U.S. discouraged Luxembourg from coming to the table
again soon, but Steve Lachter estimates talks to be requested
and scheduled in 3-6 months. In the meantime, Eric will stay
in contact with Patton, Boggs and Blow. We have indicated a
willingness to develop more definitive economic benefits
information but need more specific plans from Cargolux 1in order
to do this. My sense is fchau some quantifiable data will have
to be presented before there is much hope of softening the U.S.
position.

JAPANvV

While Luxembourg was the most immediate concern, Eric and |
spent as much or more time on Japan. The new U.S. proposal
modifies the two paragraphs setting parameters for new gateway
selection so Alaska could now compete, however, we could never
realistically compete successfully with other candidate U.S.

gateways.

There 1is, however, a new paragraph specific to Alaska which
allows either country to designate a carrier or carriers to
start turnaround Alaska service. There appears to be no
practical difference between this and gateway designation
except there could be no "beyond"™ rights in Japan which may

limit the growth potential of the route but does not appear
critical for our purposes.

The Japanese have agreed to talks December 7-9, Now that the
Alaska proposal is in the ".S. platform we must assure it stays
there and does not become a "throw-away". Eric will be getting
a copy of the U.S. position to the Congressional delegation so
they know specifically what to push for should they choose to
do BO.
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The sixth freedom issue could present a bit of a quandary to
the State. Apparently Japan has agreed to 3 flights/week for
Tigers"™ sixth freedom cargo. Tigers initially agreed but now
says not they —contend they already have unlimited rights so
why settle for lens than that and then have to trade additional
benefits for more sixth freedom frequencies in the Tfuturo.

The U.S. has not yet responded on Japan®s offer of three and is

currently determining how t:0 respond. They requested an Alaska
position if we have one to share. The dilemma 1is that while we
may agree with Tigers philosophically, rejection of the three
frequencies could stall progress on other issues including the
potential turnaround passenger right. It is not imperative
that we take a position, but if we do it should be soon.

Jeff Shane feels the U.S. proposal is "very heavy" for the
Japanese and has no assurances talks will make much progress

after the Japanese see it.

/so
cc: Aviation Bilateral Committee
Chris Birch, Airport Manger, FIA
Paul Meyerhoff 11, Executive Director, AIAS

D.C. Ruff, Airport Manager, AIA
Marketing Advisory Committee



ECONOMIC IMPACT OF OVERFLIGHTS

LATEST ANNOUNCED AIRLINE OVERFLIGHT PLANS

A.

Japan Arlines

Latest JAL plan shows flights throu h_Anchprage will
decrease from the current” 17 round trip flights per week
to 4 round trip flights per week in 1991

Result: A loss of 13 round trips per week or 1,352
flights per year.

Lufthansa

Planned complete elimination cf passenger flights_through
Anchorage sIart|n@ in July 1989.  Lufthansa had 577
flights ™ during FY1988.

Result: A loss of 577 flights per year.

Total Announced Overflight Plans

Japan Airlines 1,352 flights per year
Lufthansa 577 flights per year

1,929 total flights per year
Announced Overflights as _a Percentage of Existing
International Passenger Flights
Announced Overflights 1,929
lvided b¥;
Total FY88 Flights (est.) 5,900
= 33% total loss of flights



|1. AVERAGE DIRECT REVENUE TO AIAS AND STATE PER FLIGHT
-typical landing of B747-200
-international passenger flight

/1000 Ibs.)
I)

Landing Fee: 775,000 Ibs. % 12
Fuel Flowage: 32,000 gal. 02/
State 011 Tax: 32,000 gal. (S.025
Dockln? Fee:
Federal Inspection
Service Fee:
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average total revenues per landing 32,305.00

A. Direct AIAS Fees

Landinq Fee S 9
Fuel Flowage 6
Docking Fee 2
F.1.S. " Fee

$1.5
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0
0/flight x 1929 flights = $2,903,145
or approximate total estimated losses of $2,900,000.
B. State General Fund
State Oil Tax $800.00/fllght x 1929 flights = §1,543,200

or approximate total estimated losses of $1,500,000.

|1, CONCESSION REVENUES TO AIAS PER FLIGHT
-Duty Free shop, restaurants, currency exchange

A. Total FY88 North Terminal (International) Concession
Revenues (to AIA

Marriott: $ 185,000.00
Forex: 719,217.44
Duty Free: 17,000,786.00
Alaskana: 135,541.61
David Green: 645,558.76
Meat & Seafood: 1,156,972.41

$19,203,074.00



B. Average Concession Revenues to AIAS Per Flight

$19,203.074.00 _
divided by 5,900 (est.) FY88 Flights

3 $3,254.75 per flight

C. Estimated Losses to Concession Revenues to AIAS From
Announced International Passenger Flight Losses

$3,254.75/flight x 1,929 flights = $6,278,412.70

NOTE: The flights that are startln% to -overfl

Anchmage primarily have JaEanese ravel ers on board.
Since the average Japanese traveller sRen S

considerably more mone¥ at duty free shops world-wide
than travellers from other countrtes we have added a 25%
factor above the $6,278,412.70 f|gure to reflect the fact
that man¥ the duty free shop's” mbest” customers are
now starting to "overfly* Alaska.

$6,278,412.70 x 1.25 ("Japanese Factor ) = $7 848,015.80
o apprommate total' losses of $7,800,000

P(%R]l' OPERATORS PER

,_
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A. These fltqures Include revenues from the following
organi zati ons:
duty free shops, restaurants, flight kitchens, ground
nardlers and airlines (fuel purchases, crew hotél and
transportation costs, salaries and overhead for

staffs, etc.)
B. Previous analy5|s has shown these costs to be
approximately "540,000/f11ght.

C. Estimated direct losses to the Alaskan economy from
the loss of these International passenger flights:

$40,000/flight x 1,929 flights = §77,160,000 less of
airport operators” revenues.



D. Estimated Indirect losses to tne Alaskan economy from
the loss of these airport operator revenues:

NOTE: To determine the Indirect Impact of the $77,160,000
direct impact, we used a RIMS Il Multiplier of .6174

$77,160,C00 (direct) x .6174 (mulltplier) = $47,638,584
or approximately $47,600,000,

E. Estimated total losses to the Alaskan economy from the
loss of these airport operator revenues:

Direct Losses $ 77,160.000
Indirect Losses 47,600,000

$124,760,000

LOSS TO THE STATE'S ECONOMY

We calculate the loss to the State's economy caused by the
elimination of these carrier's flights aloné to equal .
approximately $140,000,000 per year by 1991. This estimate
includes the” following components (rounded off):

-AlAS Revenues $ 10,700,000
-Qperations $2,900,000
-Concession 7,800,000

-State of Alaska General Fund 1,500,000
-Gasoline Tax 1,500,000

-Non-Airport Revenue Losses 124,760,000
-concession 77,160,000
-indirect impact 47,600,000

$136,960,000 per year
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196/
191!
1069
1970
171
1977
19/3
1974
1976
1976
1977
1970
1979
1900
1901
3902
IW3
1909
1905
1906
1907

loon

Passengers
In.

957,539
199,451
?2n,i«n
260,557
331,776
391,060
476,741*
413,735
451,455
470,096
510.877
700,161
057,167
945,04(3
955,628
995,700
990,517
1,059,873
1,165.305
1,783,720
1.370,793
1,467,831
1,491,413
1,369,793
1.349,614

Passengers
_ Out

1.00D,576
195,335
719.017
769,459
357,516
474,314
433,163
420 '49
40i,777
100,624
551,947
712,433
070,074
967,392
**79,636
t.010,568
1,007,535
1,073,008
1,177,757
1,295,433
1,335,646
1,471,494
1,507,603
1,359,127
1,371,500

Total
In - Out
Passengers
1,953.115
304,706
417,477
538,016
609,242
015,364
059,411
033,904
913,232
967,519
1,092,021
1,412,594
1,727,186
1,907,440
1,935,264
2,014,340
1,998,052
2,132,91!
2,343,022
2,579,153
2,664,439
2,939,325
2,999,016
2,720,920
2,771,144

[lirough
Passengers

574,407
152,003
216,640
414,009
410,732
648.821
007,722
770,211
654,601
633,111
796,045
000,472
804,762
936,032
976,059
1,166,400
1,267,174
1,456,894
1,503,206
1,425,082
1,372,679
1,561,17?
1,634,829
1,627,554

1,706,031

FISC/ . YEAR

Total All
Passengers

2,527,602
536,789
649,075
952,025

1,107,9/4

1,464,105

1,667.133

1,612,195

1,567,913

1,600,630

1,888,869

2,293,066

2,611.948

.2,843,472

2,911,323

3,180,748

3,265,526

3,589,805

3,846,228

4,004,235

4,037,118

4,500,497

4,633,045

4,356,474

4,427,975

Freight

120.760,537

20,627,935
70,762,213
22.400,979
25,980,900
30,526.580
32,241,373
36.610,783
44,026,537
39,630,120
60,786,732
90,331,365
106,702,662
94,276,412
99,358,565
103,589,738
95,800,920
119,343,40!
118,323,615
130,138,571
134,604,627
140,821,197
117,496,348
106,525,079

116,067,500

Freight

out (11)3.)

224,141,581

32,097,259
27,79
49,776,767
75,5/3.58?
50,13/,20'i
60,865,051
60,493.202
65.937,427
70,230,262
03,642,968
111,804,490
155.200,054
162,304,099
162,669,370
155,885,027
157,068,269
186,479,723
181,394,276
191,784,538
187,725,215
198,091,335
102,007,953
178,377.806

192,277,003

Total
Freight
344,402,118

52,725,194

58,156,447

77,177.741
101.554,490

80,663,784

93,106,424

97,111,985
109,963,964
109,868,382
144,429,700
202,215,863
261,902,716
256,580,511
262,027,943
259,475,505
252,869,189
305,823,124
299,717,891
321,923,109
322,409,842
338,912,532
300,304,301
284,902,965

308,344,503

Revenue
LandIng

76

10

11

15

18

23

25,

73

27

26

27

34,

30.

42

47

47,
44,
51,
57,

62,

71

76,

72,

73,

74,

,250
,349
.581
,703
,897?

,099

104

,307
,596
,201

,939

607

448

,945

.350

413

782

230

311

390

, 785

404

034

046

715

Jets

4,145
1,721
7,590
9,992
15,135
10,070
17,025
20,875
19,006
19,397
22,799
25,528
21,791
26,150
26,046
25,388
26,392
31,326
32,115
36,797
38,791
37,556
40,547

41,002



