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(Department of Energy-Guide to Authorization Procedures, November 1980). A
Harza Engineering Study released in October 1987, for the Alaska Power Authority -
Transmission Intertie
Study concludes:
1) An economic potential for utilization of surplus power from Tyee, and
2) Interconnecting Tyee to various mining projects is supportpd, in most
cases, by the close geographical proximity of District mining properties

7.2 FUNDING OPTIONS

An assessment of present and near term availability of capital funds for access road
development required review of four principal sources:

1) State of Alaska General Fund

2) FHWA - (Federal Highway Funds)

3) AIDEA Funds - (Alaska Industrial Development and Export Authority)
4) Mining Industry Capitalization

Subject to source number 1) The state of Alaska General Fund appears very remote.
Present capital funds are restricted to declining state revenues, and highly prioritized
statewide public transportation objectives. In simple terms the general fund
allocation in it's present form and rate of growth is regionally and fractionally
apportioned to meet diverse operational needs. The net effect being a poor source
for single-use capital intensive investment.

Subject to source number 2) The 1988 Federal Highway Fund apportionment for the
State of Alaska was $150-160 million. The Department of Transportation S.E.
Region allocation was less than 10 percent or roughly $13 million. For the same
problematic reasons as the State General Fund, the Southeast Regional Funds are
allocated throughout the region for public transportation needs and provide little
opportunity for access road development.

Subject to source number 3) The Alaska Industrial Development and Export
Authority Funds provide the greatest opportunity for access road capital funds. The
authority was created by the Alaska State Legislature in 1967 pursuant to the
Industrial Development Act to finance industrial and business enterprises for the
purpose T promoting the general oroperity and economic welfare of the people of
the state, and to rel"eve problems of unemployment.

In February 1987 an AIDA agreement entitled Delong Mountain Transportation

Project, provided for the authority to construct, own and operate a 52 mile road and
deepwater port to serve the Red Dog Mineral Deposit. Proceeds from revenue
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bonds issued by the authority and state appropriations ensure project financing. The
initial principal user of the project is Cominco Alaska Incorporated, and under the
agreement Cominco is to pay the authority established Toll Fees including certain
"Pledged Revenues"™ or minimum annual assessment. Total project expenditures
are assigned at $165 million. Toll charges are presently assessed at a rate which is
expected to repay construction costs over a 50-year period, inclusive of a 6.5 percent
rate of return. The tolls may be reevaluated, and subject to change, based on
volume and value shipped.

Authority funding for the Bradfield Industrial Road would be dependent upon
satisfactory arrangements being consumated between the users of the facility and
the Authority. Those user(s) agreements would have to contain acceptable financial
provisions to e isure that funds utilized for the construction and operation of the
facility would be repaid by those using the transportation system. Arriving at such
mutually satisfactory agreements will require direct negotiations between the
potential users as well as the Government of British Columbia and tne State of
Alaska.

Subject to source number 4) Canadian mining industry capitalization for access
road and port development. Recommendations are for the Alaska Department of
Transportation to maintain dialogue with the Canadian study team evaluating Iskut
River access routes and associated cost estimates. Upon completion of the Iskut
Corridor study, cost completion and user efficiency may be more clearly defined
against the Bradfield alternative. In the past, the British Columbia Province has
expected the private sector to take the lead responsibility for mine access road
development. This position has only strengthened with poor outllooks for provincial
infrastructure capital. The Canadian mining industry will carefully evaluate salt
water access with maximum utility and minimal debt service for lon term mine
viability.
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)
Date 1 April 24, 1989 FURTHER REFERRALS: FINANCE

Date~of pomhiittee Action:

The TATION* Committee considered: HB 312 v

HOUSE. BILL HOS?3S2t?--" . [APPROP:USN HOMEPORT ENV. IMPACT STATEMENT]
«"An Act making a special appropriation to the Department of Transportation
and Public Facilities for an environmental 1impact statement <concerning
Seward and Kodiak as homeports for navy ships; and providing for an
effective date."”

R E C O MWENDDAATT IIOON\SS: - 1 ) i\ the same title
»/] be replaced with CjS$ 3)2 [ 1 a new title

have attached amendment(s)
do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Date/Dept)
[ fiscal impact [ 1 fiscal note(s)
c * zero fiscal note_ [ ] zero fiscal note(s)
f ] zero with analysfts_ [ 3 zero fn/analysis
SIGNING:

(Check approp. column!

Chairman®s Signature
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6-1306E
Cramer
Al281/89
Driginal sponsors: Cato and Gruenberg
funding liiformatrion
General Fund $750,000
Jther Funds -0 -
$750,000
EN THE HOUSE BY THE TRANSPORTATION COMMITTEE
CS FOR HOUSE BILL NO. 312 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
‘'or an Act entitled: "An Act making a special appropriation to the Depart-

ment of Transportation and Public Facilities for an
gnvironmental impact statement concerning Seward and
Kodiak as homeports for navy ships; and providing for
an effective date."
E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that

(1) the United States Department of the Navy conducted a study
f potential homeport sites in the state, assessing climate, port services
ransportation, utilities, community support, and economic impact

(2) the navy's homebasing report selected Kodiak and Seward as
he most suitable Alaska ports for the potential basing of two frigates,
ach with a complement of approximately 275 personnel and requiring a total
f 75 civilian support personnel ashore;

(3) the Fifteenth Alaska State Legislature indicated its support
ar basing a navy homeport in Alaska, so long as there are net benefits to
ne state, by passing Legislative Resolve 61;

(4) the public has expressed strong support for homeporting in
le state, assuming a reasonable economic return;

(5) the Department of the Navy has suggested that environmental
ipact statements be prepared to examine the effects associated with home-
>rting in Kodiak and Seward and the state agrees so long as the project
;rms are set out in a memorandum of wunderstanding and comply with the
itent of Legislative Resolve 61 passed by the Fifteenth Alaska State

-1- CSHB 312(Trsp)
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6-1306E
Cramer
4128189
Original sponsors:; Cato and Gruenberg
Funding Information
General Fund $750,000
Other Funds -0 -
$7507Ffifi5
IN THE HOUSE BY THE TRANSPORTATION COMMITTEE
CS FOR HOUSE BILL NO. 312 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act making a special appropriation to the Depart-

ment of Transportation ana Public Facilities for an
environmental impact statement concerning Seward and
Kodiak as homeports for navy ships; and providing for
an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. FINDINGS. The legislature finds that

(1) the United States Department of the Navy conducted a study
of potential homeport sites in the state, assessing climate, port services,
transportation, utilities, community support, and economic impact;

(2) the navy's homebasing report selected Kodiak and Seward as
the most suitable Alaska ports for the potential basing of two frigates,
gach with a complement of approximately 275 personnel and requiring a total
of 75 civilian support personnel ashore;

(3) the Fifteenth Alaska State Legislature indicated its support
for basing a navy homeport in Alaska, so long as there are net benefits to
the state, by passing Legislative Resolve 61;

(4) the public has expressed strong support for homeporting in
the state, assuming a reasonable economic return;

(5) the Department of the Navy has suggested that environmental
impact statements be prepared to examine the effects associated with home-
porting in Kodiak and Seward and the state agrees so long as the project
terms are set out in a memorandum of wunderstanding and comply with the
intent of Legislative Resolve 61 opassed by the Fifteenth Alaska State

-1- CSHB 312 (Trsp)
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Legislature; and

(6) the state Department of Transportation an’' Public Fac
will need added money to prepare the environmental impact statements .should
they be warranted.

* Sec. 2. (a) The sum of $750,000 s appropriated from the general
fund to the Department of Transportation and Public Facilities for expenses
incurred in evaluating placing homeports for United States Navy ships in
Seward and in Kodiak, including

(1) assessing the feasibility of the project;

(2) undertaking an environmental impact analysis, if warranted,
for the project;

(3) performing work pertaining to implementation of a comprehen-
sive plan for the project; and

(A) negotiating or consummating agreements, including necessary
legal work, for the project.

(b) The appropriation in (a) of this section is made on the conditio
that no more than §$50,000 of the appropriation may be expended until a
signed agreement in principle is entered into by the state and the United
States Navy that sets out the project terms including a long-term financial
commitment to the project from the navy.

* Sec. 3. The unexpended and unobligated balance of theappropriation
made bythis Act lapses into the general fund June 30, 1992.

¥ Sec. A This Act takes effect immediately under AS 01.10.070¢(c).

CSH3 312(Trsp)
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Date L FURTHER 1] JUDICIARY

Date of Committee

The TRANSPORTATION - Committee considered: .
HOUSE [DWI/COMMERCIAL SHIP/PLANE/VEHICLE/TRAIN]

"An Act relating to operating a commercial motor vehicle carrying a cargo

of hazardous
train, while under the
to the duties of the
discharge of oil

substances,
operator

RECOMMENDATIONS :
be replaced with

have attached amendment(s)
do pass
do not pass
no recommendation
individual recommendations

additional referral to the

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):
(Dept)
[ 1 fiscal
C 1
[ 1]

impact

zero fiscal note

zero with analysis_

SIGNING DO PASS:

a vessel
influence of an
immediately after an
or another hazardous substance."

or an aircraft for compensation, or a
intoxicating substance; and relating

accident or unlawful

i
[ 1 the same title

3/71. [b] a new title

Committee

{hulas_'Xf.Myforkkiflatter of intent

APPROVES PREVIOUS:
(Date/Dept)

[ 1 fiscal

[ 1 zero fiscal

note(s)
note(s)
[ 1 zero fn/analysis
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Alaska State Legislature
HOUSE oF REPRESENTATIVES

HOUSE TRANSPORTATION COMMITTEE

Official Business P.O. Box V
State Capitol
Juneau, Alaska 99811

TO: All House Judiciary Committee members
FROM: House Transportation Committee members
SUBJECT: Committee substitute for HB 317 (Transportation)

DATE: February 19, 1990

Last week, the House Transportation Committee considered HB 317 -
An act relating to operating a motor vehicle, vessel, aircraft or
train for compensation while under the influence of an intoxicating
substance.

After a long discussion, the committee adopted and passed a
committee substitute for HB 317. While this CS does address the
transportation related concerns, committee members believe that
there are still several important areas in the bill that need to be
reviewed. Members of the Transportation Committee believe the
Judiciary Committee would be a more appropriate place to deal with
these points.

Areas of concern:

1. The definition of commercial motor vehicle should be expanded
to include taxis, buses, vans and other vehicles where the
operator/owner is compensated for providing the
transportation service.

2. Several duplicative and confusing definitions in Title 28
need to be clarified. The attached memo from Mr. Mike Ford,
legislative legal services, outline these areas.



2. Three members on the House Transportation Committee
believe that the current level of 0.1 grams of alcohol per 210
litres of a person®s breath should be reduced to 0.08 percent
blood alcohol content. As CS HB 317 deals specifically with
commercial operators, members believe that this change
should be dealt with in a separate bhill.

Thank you



HOUSE TRANSPORTATION COMMITTEE STAFF OVERVIEW
CS HOUSE BILL 317

Currently, all persons who commit a crime of driving while
intoxicated are guilty of a class A misdemeanor and subject to the
penalties in AS 28.35. This includes drivers of commercial vehicles
including trains, aircraft, motor vehicles or vessels.

HB 317 proposes to add a new section to the current DWI laws that

would deal specifically with operating a commercial vehicle
while intoxicated.

How would the new laws differ from those currently in
place?

Under current law, a driver of a commercial vehicle 1is guilty of
driving while intoxicated if the person®s alcohol level is found to be

- 100 milligrams per 100 millilitres of blood
0.10 grams of alcohol per 210 litres of person®s breath
or if it is determined that the person 1is under the
influence of a controlled substance

HB 317 proposes

- 40 wmilligrams per 100 millilitres of blood
0.04 grams of alcohol per 210 litres of person®s breath
While under the influence of a controlled substance
HB 317 also defines actions an operator of a commercial
vehicle must take immediately after an accident.

The reductions proposed in HB 317 would bring the state laws in line
with the federal laws. Currently, the blood/"breath alcohol legal
limits under federai iaw for commercial operators of trains, boats,
planes and vehicles are:

- 40 milligrams per 100 millilitres of blood

- 0.04 grams of alcohol per 210 litres of persons breath



Also, Alaska must comply with the Federal Commercial Drivers
License Law no later than October 1, 1993. One of the requirements
of this law is that each state set a maximum level of 0.04 for
offences relating to operation of a commercial vehicle while
intoxicated. (See attachment #3)

SECTIONAL ANALYSIS OF HB 317

AS 28.35.031 deals with IMPLIED CONSENT
Page 2 Line 14 adds a new subsection to Section 3.
This subsection specifys three areas where an operator of a

commercial vehicle 1is considered to have given consent for
chemical test.

Damage to a person
Damage to property
Unlawful discharge of oil or another hazardous substance

AS 28.35.033 deals with presumption and <chemical analysis
of breath or blood

(Page 3 Line 6) adds a new subsection to Section 5

This subsection defines the legal limit of alcohol, or controlled
substance, allowable in a persons blood or breath while operating a
commercial vehicle.

Sec. 28.35.039 - This 1is a new section (page 4, line 16)
Operating commercial vehicle while wunder influence of
intoxicating substance

This section defines when a person operating a commercial vehicle
has commited a crime of driving while intoxicated and, states the
procedures/penalties for refusing to submit to a chemical test.



AS. 28.35 adds a new section Sec. 28.35.055
Action of operator of commercial vehicle immediately
after accident.
This section defines steps that must be taken by an operator of a
commercial vehicle after an accident involving damage to person or
property, or unlawful discharge of a hazardous substance,
stop the vehicle
remain on the scene until a peace officer arrives
immediately notify local police department or Dept of Public
Safety.
may not consume alcohol for 6 hours following accident
unless required chemical tests have been done. [ a person

knowingly violates this requirement, he/she is guilty of a
class A misdemeanor.

NOTE: Under HB 317, penalties for driving a commercial vehicle
while intoxicated differ slightly from exisiting DWI
penalties. Both make the offense a class A
misdemeanor however, unlike current DWI laws there would

would be no minimum penalties imposed under HB 317



HB 317

Page 6, line 3, following "scene":

"or authorizes the person to leave the scene, unlessJ
leaving the scene of the accident or unlawful discharge .- is
necessary to avoid property damage, personal injury, or further

discharge"
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IN THE HOUSE BY THE TRANSPORTATION COMMITTEE
FOR HOUSE BILL NO. 317 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE SECOND SESSION
A BILL
For an Act entitled: "An Act relating to operating a motor vehicle, ves-
sel, aircraft, or train; to the open container law;
and to the duties of a commercial motor vehicle
,.erator immediately after an accident or unlawful
discharge of a hazardous substance.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.35.030(a) is amended to read:

(a) Except as provided in AS 28.35.039, a [A] person commits the
crime of driving while intoxicated if the person operates or drives a
motor vehicle or operates an aircraft or a watercraft

(1) while under the influence of ‘intoxicating liquor, or
any controlled substance J[LISTED IN AS 11.71.140 11.71.190];

(2) when, as determined by a chemical test taken within
four hours after the alleged offense was committed, there is 0.10
percent or more by weight of alcohol inthe person's blood or 100
milligrams or more of alcoholper 100 millilit js of blood, or when
there is 0.10 grams or more ofalcohol per 210 .ters of thp. person's
breath; or

(3) while the person is under the combined influence of
intoxicating ligquor and another substance.

* Sec. 2. AS 28.35.031(a) is amended to read:

(a) Except as provided in (g) of this section, a [A] person who
operates or drives a motor vehicle in this state or who operates an
aircraft as defined in AS 28.35.030(h)(1) or who operates a watercraft

-1- CSHB 317(Trsp)
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as defined in AS 28.35.030(h)(2) shall be considered to have given
consent to a chemical test or tests of the person's breath for the
purpose of determining alcoholic content of the person's Dblood or
breath if lawfully arrested for an offense arising out of acts alleged
to have been committed while the person was operating or driving a
motor vehicle or operating an aircraft or a watercraft whilr intox-
icated. The test or tests shall be administered at the direction of a
law enforcement officer who has reasonable grounds to believe that the
person was operating or driving a motor vehicle or operating an air-
craft or a watercraft in this statewhile intoxicated.

Sec. 3, AS 28.35.031 is amended by adding a new subsectionto read:

(g0) A person who operates an aircraft, commercial motor vehicle,
train, or vessel is considered to have given consent to a chemical
test or tests for the purpose of determining the alcohol and <con-
trolled substance content of the person's blood or breath if lawfully
arrested for a violation of AS 28.35.039, or if the aircraft, commer-
cial motor vehicle, train, or vessel causes damage to a person ofr
property or unlawfully discharges a hazardous substance. The test or
tests shall be administered at the direction of a Jlaw enforcement
officer who has reasonahble grounds to believe that the aircraft,
commercial motor vehicle, train, or vessel caused damage to a person
or property or unlawfully discharged a hazardous substance, or th~t-
the person violated AS 28.35.039.

Sec. 4. AS 28.35.032(f) is amended to read:

(f) Refusal to submit to the chemical test of breath authorize

by AS 28.35.031(a) or (g) is a class A misdemeanor.
Sec. 5. AS 28.35.033(c) is amended to read:
(¢) The provisions of (a) and (g) of this section may

construed to limit the ‘introduction of any other competent evidence

317 (Trsp) -2
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! bearing wupon the question of whether the person was or was not under
2 the influence of intoxicating liquor.
3 * Sec. 6. AS 28.35.033 is amended by adding a new subsection to read:
4 (g) Upon the trial of a civil or criminal action or proceedi
> arising out of acts alleged to have been committed by a person in
6 violation of AS 28.35.039, the following rules apply with regard to
! the amount of alcohol in the person's blood or breath at the time
8 alleged:
o (1) if there was less than 0.0A percent by weight of alco-
10 hol in the person's blood, or less than AO milligrams of alcohol per
! 100 m illiliters of the person's blood, or less than 0.0A grams of
alcohol per 210 liters of the person's breath, that fact does not give
13 rise to any opresumption that the person was or was not wunder the
“ influence of an intoxicating substance, but that fact may be con-
15 sidered with other competent evidence in determining whether the
16 person was under the influence of an intoxicating substance;
. (2) if there was 0.0A percent or more by weight of alcohol
1 in the person's blood, or AO milligrams or more of alcohol per 100
19 milliliters of the person's blood, or 0.0A grams or more of alcohol
= per 210 liters of the person's breath, it is presumed that the person
2 was under the influence of an intoxicating substance.
22 * Sec. T. AS 28.35.035(a) is amended to read:
23 (a) [f a person is under arrest for an offense arising out
2 acts alleged to have been committed while the person was driving a
2 motor vehicle while intoxicated, or in violation of AS 28.35.039, and
26| that arrest results from an accident that causes death or physical
o7 injury to another person, a chemical test may be administered without
28 the consent of the person arrested to determine the amount of alcohol
29

or controlled substance in that person's breath or blood.

-3- CSHB 317(Trsp)
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27
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29

*

read:

Sec. 8. AS 28.35.035(b) is amended to read:

(b) A person who is unconscious or otherwise in a condition
rendering that person incapable of refusal is considered not to have
withdrawn the <consent provided wunder AS 28.35.031(a) and (g) and a
chemical test may be administered to determine the amount of alcohol
or controlled substance in that person's breath or blood. A person
who s unconscious or otherwise incapable of refusal need not bDe

placed under arrest before a chemical test may be administered.

Sec. 9. AS 28.35 is amended by adding a new section to article 2 to
Sec. 28.35.039. OPERATING A TRAIN, COMMERCIAL VEHICLE, AIRCRAFT
OR VESSEL WHILE INTOXICATED. (a) A person commits the crime of

operating a commercial vehicle while intoxicated if the person oper-
ates or drives a commercial motor vehicle, operates avessel or an
aircraft for compensation, or operates a train

(1) while under the influence of intoxicating liquor, or a
controlled substance;

(2) when, as determined by a chemical test taken within six
hours after the alleged offense was committed, there is 0.04 percent
or more by weight of alcohol in the person's blood or 40 milligrams or
more of alcohol per 100 m illiliters of blood, or when there is 0.04
grams or more of alcohol per 210 liters of the percnri'? breath; or

(3) while wunder the combined influence of intoxicating
liquor and a controlled substance.

(b) Operating a commercial vehicle while intoxicated 1is a class
A misdemeanor.

(¢) [f a person refuses the request of a law enforcement officer
to submit to a chemical test under AS 28.35.031(g), after being advis-

ed by the officer that the refusal may be used against the person in a

CSHB 317(Trsp) -4 -
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221

231

24

25

26

27

28

29

civil or criminal action or proceeding arising out of an act alleged
to have been committed by the person in violation of (a)"of this
section, and that the refusal is a misdemeanor, a chemical test may
not bhe given, except as provided by AS 28.35.035.

(d) The refusal of a person to submit to a chemical test
(¢) of this section is admissible evidence in a civil orcriminal
action or proceeding arising out of an act alleged to have been com-
mitted by the person in violation of (a) of this section.

Sec. 10. AS 28.35 is amended by adding a new section to read:

Sec. 28.35.055. ACTION OF OPERATOR OF COMMERCIAL VEHICLE [IMMEDI-
ATELY AFTER ACCIDENT. (a) A person who operates a commercial motor
vehicle, or who operates a vessel or an aircraft for compensation, or
who operates a train, that is involved in an accident resulting in
damage to a person or property, or that unlawfully discharges a haz-

ardous substance

(1) s' .1 immediately stop the vehicle, vessel,aircraft,
or train a.one of the accident or unlawful discharge, and shall
remain at the scene of the accident or wunlawful discharge until a

peace officer arrives at the scene;

(2) shall immediately, by the quickest means of communica-
tion, give notice of the accident or unlawful discharge to the local
police department if the accident or unlawful discharge occurs within
a municipality, or if the accident does not occur within a municipal-
ity, to the Department of Public Safety; and

(3) may not consume an alcoholic beverage or controlled
substance during the six hours following the accident or unlawful
discharge unless the person has first submitted to a chemical test or
tests of the person's blood or breath as required wunder AS 28.35.-

031(g).

-5- CSHB 317(Trsp)
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(b) A person who knowingly violates this section is guilty of a
class A misdemeanor.

(c) This section does not relieve the operator of a commercial
motor vehicle from the obligations and penalties imposed under AS 28.-
35.060 - 28.35.130.

* Sec. 11. AS 28.35 is amended by adding a new section to read:
ARTICLE 6. GENERAL PROVISIONS.

Sec. 28.35.900. DEFINITIONS. In this chapter, except as other-
wise provided,

(1) "alcoholic beverage" means spirituous, vinous, malt, or
other fermented or distilled Jliquids, whatever the origin, that are
intended for human consumption as a beverage and that contain alcohol,
whether produced commercially or privately;

(2) "“commercial motor vehicle" means a motor vehicle or a
combination of a motor vehicle and one or more other vehicles used to
transport passengers or property on a highway, vehicular way or area,
that (A) has a gross vehicle weight rating or gross combination weight
ratinggreater than 10,000 pounds; (B) is designed to transport more
than 15 passengers, including the driver; or (C) is wused in the trans-
portation of hazardous substances; "commercial motor vehicle" does not
include an emergency or fire vehicle that is necessary to the preser-
vation of life or property, a farm vehicle, or a recreational vehicle
used exclusively for noncommercial purposes;

(3) "commercial purposes" means an activity for which a
person receives direct monetary compensation or an activity for which
a person receives no direct monetary compensation but is incidental to
and done in furtherance of the person's primary business;

(A)  "compensation” means payment for services including
wages or other remuneration but not including reimbursement for actual

CSHB 317(Trsp) _6-



- WORK DRAFT WORK DRAFT WORK DRAFT

expenses;

(5) “controlled substance” has the meaning given in AS 11.-
71 .900;

(6) "discharge" means spilling, leaking, pumping, pouring,
emitting, emptying, or dumping;

(7) "“farm vehicle" means a vehicle owned and operated by a
farmer and used to transport agricultural products, farm machinery, or
farm supplies a distance of not more than 150 miles to or from the
vehicle owner's farm; "farm vehicle" does not include a vehicle wused
as a common or contract motor carrier;

(8) "gross combination weight rating" means the value
specified by the manufacturer as the Jloaded weight of a combination
vehicle, except that, if a value has not been specified by the man-
ufacturer, the gross combination weight rating is determined by adding
the gross vehicle weight rating of the power unit and the total weight
of the towed unit and the load on the towed unit;

(9) "gross vehicle weight rating" means the value specified
by the manufacturer as the loaded weight of a single vehicle;

(10) "hazardous substance" has the meaning given in AS 46.-
03.826;

(11) "operate an aircraft" means to use, navigate, pilot, or
taxi an aircraft in the airspace over this state or upon the land or

water inside this state:

(12) "operate a train" means to be employed asan engineer,
aconductor, or a brakeman and to be on a train underpower inside
this state;

(13) "operate a vessel" means to be employedas a pilot,
master,or crewmember on a vessel in any water, fresh or salt, infand
or coastal, inside the territorial limits or under the jurisdiction of

- 7- CSHB 317(Trsp)
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state;
(14) "vessel” means all foreign or domestic vessels, except
(A) a cannery tender, fishing tender, or fishing
vessel of not more than 500 gross tons, when actually engaged in
the fishing industry; and
(B) a vessel of not more than 5,000 gross tons used in
processing and assemhbling fishery oproducts, when not carrying
flammable or combustible liquid cargo in bulk.



STATE OF ALASKA BILL VERSION: HB 317

1990 LEGISLATIVE SESSION PUBLISH DATE:
ttY'S'f;] i R WA&%S 2 statd THopg-
t'tRES/FEva\LES (ﬂwsamlsot Dollars)—(Tnflation ot Inciuced
CPERATING Fd N FY93) F‘$94 b F
PERONL. SRCES
TRAR
CONRACTUAL
SUPPLIES
PVENT
G?AN]% JANS
MSCHLANEDS
TO[N_ OE:\)AW\B : - 0~ 0~ 0~ 0~ o~
GAP”-N. 0~ 0~ 0= 0~ 0~ 0~
HﬂﬁhLE 0~ -0~ 0~ 0=
ANDING: (Itueaebo DoIIars
ENRAL AN ) ~- - - -~
FERAL ANCD
OHRARXG RPT
TO[IAL 0= 0~ 0~ 0~ -0~ 0~
PCSITIONS.
FUU:J“VE 0 0 0 0 0 0
PAQF—HI\/E 0 0 0 0 0

ANALYSIS Attach a separate page If {

[tin
D tt Dot 't“ 0
wbﬁcﬂmw?ﬁﬁn%ﬁ@m English Date:Paoe "1AO ﬁL

a"a




T I

MEMORANDUM State of Alaska
o Gayle Horetski OVl\ﬂj)r?eEa)uJCAas«— oate November 29, 1989

De ut¥ Commrssrone 3298

DeBar ment of Public Safety ! % 2 3 1MA ¢\

FROM:-y

TELEPHONE NO: 465'4335

""Bill Brown susseer  commercial Motor
Chief of Driver Services Vehicle Penalties Bill
Division of Motor Vehicles

My understanding  from Laurie Otto, Department of Law, is that DW was
to provide her with items to be included in a commercial motor vehicles
Renaltres bill, however, not the actual wording, as this would be
andled by Law. Followrn% are the items | feel are necessary in order
for Alaska to comply with the Federal Commercial Drrver License Law.
These are to be in effect no |ater than October 1, 1993. However, | do
not feel we should wait until that date, but should get this in the
mill as soon as possible. | have attached a copy of the |atest Rule
dated September 22, 1989, regarding 'requirements ‘and penalties”, that
addresses. disqualifications.” Also” the Rule dated September 29, 1988

on ‘"requirements and penalties” that addresses the blood alcohol
concentration.

1. "Disqualification" needs to he defined.

2. Establish a 60 day ineligibility period for obtaining a commercial

driver's license for providing false rnformatron when applying for
CDL.  Recommend addin wordrng to AS 28.15.161(b). PPYINg

3. Establish penalties for DWI; Refusal, leaving scene of accident
involving 'CMV: and a_ felony involving use of a CWV. .which for
conviction of first offense "the revocation for all driving is the
same as current law, PLUS one year for operation of commercial
vehicles, or three years if the offense .was while operating a
vehicle with HAZMAT, ~ For second conviction, while operating a
commercial vehicle, the revocatren of all driving same as curfent
law, PLUS lifetime for commercial vehicles.

New law should contain wording to the effect that "only offenses
committed in a commercial mofor vehicle after the effective date

of this law may be considered in applying additional penalties for
operation of a’commercial motor vehicle™

May also Want to include a sectron reflectrng that the department

rssue lations esta g ur ernes rncludrng ondi-
trons un er W |c a drs uall |cat| n life may be reduced to a
Perrod of not less than 10 years. have tg further reflect
hat should a driver reinstated after trs 10 year period be
subsequently convicted of another quaryrnq offense that
requires revgcation for life, he/she sha be ‘ineligible to again
apply for reduction of the lifetime drsqualrfrcatron

AR, 107
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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Parts 313 and 391
IFHWA Docket No. MC-M-14]
RIN 2125-AC1D

Commercial Driver's License
Standards; Disqualifications

agehcv: Federal Highway
Administration (FHWA), DOT.
action: Final rule.

summary: The FHWA is amending 40
CFR part 3“3 to define the serious traffic
violations for which commercial motor
vehicle operators mr.y be disqualified
for periods of 00 and 120 days under
5383.51. Specifically, the FHWA Is
defining these serious traffic violations
to include a conviction for "excessive
speeding," which U any speed of 15
miles per hour or more ebove the posted
speed limit; "reckless driving";
"Improper or erratic traffic lane
chan?es”: "following the vehicle ahead
too closely": and. any other motor
vehicle traffic control laws which arise
in-connection With-a fatal-traffic
accident. The FHWA is also allowing
States, under certain circumstances, to
reduce a lifetime disqualification horn
driving a commercial motor vehicle
(CMV) to ten yean. This final rule also
clarifies other issues pertainingto.
convictions and disqualifications at
CMV drivers, and makes a conforming
amendment to 49 GFEfcpart391ottinr
Federal Motor Curries Safety
Regulations- -

OHFECnv* DATEhlaremhar2.1S88k

FOR FURTHER INFORMATION GONTACT:

M pitL. Hochman, Cfil'eC Standards
Review Division. Office of[HotorCandar
Standards, (202) 368-4001, or Mr. Paul
Brennem Offlire of the GnefCounsel!
(202) 388-0634, Federal-Highway
Administration. 400 Seventh Street SW-
Washington. DC 20590. Office hours are
from 7:45u0. to 4:15pun. e.L. Monday
through Friday, except legal holidays.
SUPPLEVENTARY INFCRVIATION

Background

On October 27,1988, the Commercial
Motor Vehicle Safety Act of 1983, Title
Xfi of Public Law 09-670 (the Act), wes
signed into law by the President. As a
first step in Implementing the
requirements of the Act s final rule and
request for comments on "Commercial
Driver Licensing Standards:
Requirements end Penalties" was
published in the Federal Register on
June 1.1987 (52 FR 20574), implementing
the single license requirement,

C

- » =
notiflcation.raqgirements, Federal
disqualifiestian*, And other provisions
of the Actrequired to be effect!lveam
July S. 1987.

The June 1.1887 rule left several
components under "serious traffid
violations” undefined, and soughtipubUix
commento" these areas. On January 3%
1989 the FHWA published a noticeo f
proposed rulemaking (NFRMJ (5*FR
5038) based on those comments, weiring-
to rectify the omissions and cla-ifyotbea
points of the June 1.1987 rule. The:
FHWA received 00 response* to the
NPRM: these are listed by categoryin
Exhibit 1.

The final rule amends 49 CFRpurtSBX
“Commercial Driver Licensing
Standards: Requirements and!
Penalties*” to clarify whichviolations
will ba defined as "serioustraffic
violations." It amends f 33131 todarify
certain notification requiremastn
especially how such requirements:weold
apply to casuaL intermittent or
occraional drivers. Section 303JT.
“Disqualification of Driven," Is
modified to allow reduction of lifetime-

circumstances. Also, the final rule-add*
precisian ttt-ttewording of other
existing regulations pertaining to-tfie
disqualification of drivers in 49 CFR
parts 383 and 391.

Each of these*changes is discussed.
he[bsrtathe context of the relevant,
public responses to the docket

ExhifiifiS—Respondents to the NFRSf6jr
Category

Slate agencies representing 14 State*.-

Departmentof Motor Vehicle .n
SutwfioUm Department™. 2
Other Stats Agendas............ . X

_Total Slaw Agendas.
SUUiOagsaisatlesMIAAMVA).

Trucking Industry and related pactiea:
Associations—
Carriers.
Unions—

Total tracking-related.

Bus Industry and relittd parties:
Associrgtion*— part
M« «

<8

*3

Total Bua-reUted.

Individinl*..  .......
Insurance Industry-

Trad* assodstions.
Consultant - ........

Public Association (AAA)-

Total nnpoodanta—

— N

i — n
Definition of "Serious Traffic Violations”

Eaxuiva Speeding

As demonstrated in Exhibit 2. the
majority of respondents In most
categories supported the definition of
excessive speed proposed in the
HPRM—I15 miles per hour or more above
the*posted limit in endorsing the

*BEHWfiTa proposal most respondsnts
simfcrrored a single standard which
canid be applied universally in all speed
zones and under oil conditions and
situations. Several opposing views were,
however, also presented for
consideration.

I
Bswma REseoMoswrf Peopos
of "Excssaiva Smotna”

p* . .
LTI R
15 monor  mare  “ync
MUOR A men
RN N A
1
EMAIL 1
lketing Ctrnnre end m -
1 : ’
tetenan M e—cna .
-
a
VA 3 1 )
Cut™ wit k4 nim a
tem ttatM y - i 0

22 10 f

A motor carrier asserted that a "Oat
i"" concept of greater than 15 m.pJs.
over the posted speed limit for excessive
spued is not consistent with providing
greater restriction for greater hazard.
CBaming that areas that are posted with
mpeed limits less than 55/85 ttLpiu are
Inver because excessive speed presents
* greater danger, the respondent
suggested that a standard based on
ﬁ)mentage of increase over Ioosted
inrits, specifically 20% would provide a
standard which is more representative
oftha risk factor at all speeds.

Aanthar respondent from a bus transit
companyexplained that many factors
should influence the development of an
appropriate definition for excessive
feed. As an example, the respondent
axplained that a truck carrying
bourdous materials leaded to 80.000
pounds, going 50 Ina 35 m.pi. zone
should be considered to be traveling at
nuxuaasive speed. However, a bus or
Mngtyvahide traveling at the same
epeerirfetiie same speed zone may not
bussaatdbred to be traveling at an
exaassrve speed.
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Other respoodeuts recommended that
maximum speed limitsbe-included in
the definition. The American
Automobile Association (AAA) pointed
out that in forty-ooe States which have a
65 m.pdx. maximum spaed limit the
proposal would allow drivers to speed
up to 80 impiu before being charged
with anexcec sire speoding violation.
Thus, tba AAA recommends a cap of 75
rm.p.h. above-which any speeding-would
be considered "excessive."

The majority of respondents reiterated
the FHWA'™ belief that Congress
Intended the definition foe "excessive
speed" to be used to identify and =
penalize the most severe cases of
speeding violations. Several
respondents, however.maintain that any
speed over the posted limit should be
considered to be "excessive."

One commenter noted that no
proviifon for appeal baa been provided
for those driverswith impeccable
records who, quite inadvertently in
many cases, are stopped for operating at
15 m.p.h. or more above the posted
speed limit The respondent suggested
that the driver's record be taken into
consideration before disqualifying him/
her for two serious violations.

Although some of the alternatives
offered by respondents may have merit
each one hasrelated enforcement or
administrative problems. For example, a
standard whichwould change with
posted limits would be confusing to
drivers-and to enforcement officials. The
THWA agrees witirthe overwhelming
number of respondents who explained
that anything other than ¢ practical
straightforward definition would not be
effective. To be practical "excessive-
speed” needs to be defined in terms that
are both easy to understand and
practical to administer. Thus, the FHWA
has elected to retain the proposed
definition of "excessive-speed" as any
single conviction for any speed of 15
miles per hour or more, above the
posted speed limit This dflfinftwn Is not
Intended to supplant existing Stats
cumulative point s?/stems which
continue to control the licensing
privilege under existing administrative
procedures. The concerns, therefore,
expressed by cosusumtars-who believe
that there would beno provtsicn™ for
appeal or that conditions or special
zones would no kmgsr be considered
will continue tr be dealt within easting
enforce ment of State speeding
conviction*.

In retaining the proposed definition,
the FHWA doesnotwait to ghra the
impression: that otherangle: speeding
violation* ot that repeated viatetian* of
driving, above the posted speed lindt
should be conduced bsceese they nay
not be considered to be "excessive”
according to the definition. On the
contrary, the FHWA believes that all
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sgeeding violations—either driving
above the post limit or driving too fest
lax conditions—pose a potential hazard
and should continue to be strictly
enforced by the States. While a more
stringent encompassing definition
which Include*s cap of 75m.pJLora
itandnrd based os percentage above
posted lindta may appear to give more
recognition to the greater potential
dangers associated with the higher
speeds, the FHWA agrees with the
ma}jority of resFondents that msingle
definition would be moreenforceable
than, a more intricate definitionwhich
Incorporates other factors. However,
States are free toestabllsh more
stringent definitions to address local or
particular concern*. The comments
submitted by the Owner-Operators
Independent Drivers Association of
America. Inc. (OOEDA) refiactthe
concerns expressed by majority of the
respondents who objected to a multi-
part definition for “excessive speed."
The OOIDA wrote: "The Association
feels strongly that the CMVSA must be
interpreted by tha FHWA in a simple
and straightforward manner such that
drivers are aware of tha specific
offenses for which they may be ;
disqualified, as well as thapenaltiesto
be imposed. OOIDAfeelsthat« |
mhiaHnnar rfnfimHtn that Inritrff*«nihar
factors in the dnfinition of "excessive
speed” would needlessly confuss the
issue amongdrivers, and create a very
cumbersome administrative process.”
Also, the tingle license provision of the
Actwill greatly reinforce the states'
authority to assess points for speeding,
since drivers can no longer spread
convictions over several licensea. The
points will add up and tha likelihood
that a drives who habitually speeds will
lose his/her license will be greatly
increased. Thus, all CMV drivers will be
deterred from speeding, even at levels
below the 15m-ph. standard.
Furthermore. Slates may apply other
charges to address local concerns ot
special conditions. For example.States
gpply charges such as "reckless
riving" In cases of speeding at Seas
than 15 m.p.L above the posted speed
limit where weather, traffics, hazardous
cargo or other conditions combine to
constitute a willful or wanton disregard
for safety. Such actions are not
prohibited by this rulemaking.

In sum. the FHWA believes that when
consideredin conjunction with the
current Stats penalty systems, tha
definition that has bum. adopted will
fully satisfy ths Act's gcdL to pronsota
compliance with the posted speed limits
and encourage driven* to use good
Judgementnodes ail kinds of driving
conditions.

Rockiest Driving
Regarding tha definition of "reckless

40783

driving," section 12011) of ths Act states
that: "reckless driving shall be as
defined under Slate or local law," To
promote uniformity and because a
majority of the States are already using
the Uniform Vehicle Code and Model
Traffic Ordinance (UVOVtTO)
definition, tha FHWA proposed to
amend the definition of reckless driving
to incorporate the language used in the
UVCMTO. 1887 Edition, published by
the National Committee on Uniform
Traffic Lawsand Ordinances. Such
language states (in chapter 11.Rales of
the Road, at section 11-901  Reckless
Drivin%(o? that "any person who drives
any vehicle in willful orwanton
disregard for tho safety of persons or
property is guilty of reckless driving:"
The FHWA further proposed to emend
the definition of "recklesr driving" to
clarify that it would include twq
additional traffic offenses, both odwhich
are frequently associated with'excessive
speeding and/or reckless driving These
two additional offenses were:

1. Improper/erredclan* changes
(Incorporating the conrepts dtsrifn the
UVCMTO section-11-304 through
section.U-308 and section 11-300)?and

2. Following the vehicle ahead too
closely (incorporating tti* concept™ in
tha UVCKISTO section 11-310).

Tha FHWA asked foe comments on
whathac these two infractionsshould bo
listed separately as serious traffic
violations instead of being included
under "reckless driving." Of ths 31
docketrespondentA who addressed this
issue, of whomx2 represented Stats
agendas. 23 (Including iafrom.State
agendas) supported treating these two
infractions as tarioustraffic violations
either as partof "reckleaa driving;' or as
separate serious violations. However,
most respondents stated that ths
inclusion of the two additional
violations in the basic definition, of
“reckless driving" would overly
complicate that definition and the
manner in which existing Stats traffic
codes are enforced and handled Laths
courts.

In opposition, several drivers, saetoc
rswtars- and tmina rnprasm tellwM
asserted that the two addijtional i

nixtinn« mwiild nallKs* >1iwint\W in
tha ri«fldtioa.of "recklr*a driving'" aor
listed separately asserioaa violations*.
The Owner*Opentors independent
Drivers Association of America,
contended that the two additional
violations are relatively minor traffic
Infractions in tha majority of ra»—ta
whaicfathey occur. They further claimed
thatsines “followingthe vahkle ahead
too closely" can be tha tqual fault of
both vehicles, it would be unfair fora
track driver to be subject to a severe
penalty for aminfraction for which he/
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she was only partly to blame. The
International Brotherhood of Teamster*
presented a similar argument for its
recommendation against mentioning
these additional violations in the rule.

Acddent data available to FHWA
show that these two violations are
con lonly attributed to commercial
mo,. r vehicle accidents in which human
factors or driver error is cited as a
casual factor. In a 1988 report entitled
"Gearing Up for Safety. Motor Carrier
Safety in a Competitive Enviomment"
the Office of Technology Assessment
(OTA) lists “following too 010061/ as a
contributor in nearly 10 percentof the
heavy truck accidents. The same report
Identifies "improper lane change"
violations as major contributors in more
than 13 percent of heavy truck
accidents. The "Heavy Truck Safety
Study" final report of the National
Highway Traffic Safety Adminiatration
(NHTSA, 1987), explain* that regardless
of any improvements made to vehicle
characteristics, to the roadways, or to
other features of the operating
environment to Improve safety, the
manner in which a vehicle la driven will
always play a paramount role in the
safe operation of the vehicle. The
NHTSA report dles an analysis by the
State of Ohio of crashes in which the
truck driver waa at fault The analysis
identifies "Improper lane changes" and
"following too closely" asthe two most
frequent driver errors contributing to the
accident On the basis of available
accident data, and In light of the
comments to the docket from State
agencies which support including these
violations because of their potential for
causing serious accidents, the FHWA
has concluded that "Improper/erratic
lane changes" and "following too
closely" should be treated as serious
vi(I)Iations for the purposes of the final
rule. .

The FHWA shares the concern of
some of the respondents that
enforcement officials may cite CMV

drivers for these offenses when-they are .

the equal fault of both driven or the
fault of noncommercial drivers..
However, a CMV driver ia not
disqualified until he or she ia convicted
of the offense. The due process
embodied in a conviction determination
should prevent unfair or unfounded
violations from becoming a conviction.
Finalgl, same of the respondents
opposed including "improper/erratic
lane changes" ari "following too
ciosely" as serious violations because of
the resultant penalties. Under {383.51, a
CMV driver who is convicted a second
time for a serious violation within a
three-year period is disqualified for 80
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days; the penalty for a third such
violation in a three-year period is a 120
day disqualification. Given the potential
importance of these penalties on a
driver's employment and livelihood, the
FHWA recognizes the possibility that
more "improper/erratic lane changes"
and "following too closely" traffic
violations may be contested, resulting in
lost time to drivers and an increased
burden on the judicial system. The
expected safety benefit, however, is
considered countervailing, especially
since these two types ofviolations are
major contributors to accidents in which
driver error is the casual factor. The
penaltiea related to convictions for these
violations are also considered by the
FHWA to be appropriate.

In formulating the final definition for
“reckless driving," the FHWA agree*
with the numerous respondent* who
asserted that the two additional
violations should be listed separately in
order to minimize any administrative
complications. Therefore, the definition
of “reckless driving” In the final rule
IncorporateBihe UVCMTO wording
regarding “willful or wanton disregard
for the safety of persons or property."
The other two items, “improper or
erratic lane changes" and “following the
vehicle ahead too closely" are included,
however, as serious traffic violations.
States may apply their existing
corresponding violations to deal with
situations involving improper/erratic
lane changes and following the vehicle
ahead too closely.

Lifetime Disqualifications

The FHWA proposed to amend
1383-51(b)(3)(V), to allow State* the
option of providing an opportunity for
eanctioned driver* to apply for a
reduction of their lifetime penalty only
after they servea minimum
disqualification period of ten years, and
only after they successfully complete a
requisite rehabilitation program as
determined by their State's driver
licensing agency. The lifetime
disqualification would not be expunged
from the driver’s record for any reason
even aftar successful rehabilitation-and
reinstatement; and a third conviction of:
an offense under 1383.51(b) would lead
to permanent disqualification for life. A
CMV driver convicted of any felony
Involving the manufacture, distribution,
or dispensing of controlled substances
(under 53B3.51(b)( (\?) will continue to
be ineligible to apply for any reduction
whatsoever of the lifetime
disqualification, hence, permanently
disqualified for life. e

ost respondents on this issue
supported the FHWAs proposal, which
is adopted in the final rale. Several

States and tha American Association of
Motor Vehicle Administrator*
(AAMVA), however, alerted the FHWA
that other concerns related to the
content and effectiveness of
rehabilitation programs still need to be
addressed. Since the States have until
October 1,1983. to begin enforcement of
commercial driver qualifications, ample
time remains for the Slates to develop,
in concert appropriate CMV driver
rehabilitation programs; FHWA could
then consider such State-developed
programs in future rules. This approach
is consistent with federalism
considerations.

Section-by-Sectioo Analysis

Items not discussed In detail in thia
section-by-tection analysis are either
highlighted as major issues above,
adopted verbatim from the NPRM and
discussed in its preamble, or ofa
noosubstantive nature (for example,
wording changes to conform with other
items).

Section 383.1 Purpose and Scope

The wording changes In this section
are for conformity with {383J1,
discussed below.

Section 3B3J Definitions

Disqualification. The FHWA has
Incorporated a definition for o
"disqualification™ in the final rule in.
response to several requests that FHWA
provide further clarification on how to
apply the sanctions included in the Act
and the implementing regulations. The
FHWA agrees with the contention of the
AAMVA’s Model CDL Law
Subcommittee that nothing in the Act or
Federal rules prohibits the holder of a
CDL. disqualitied from driving a
commercial motor vehicle, fromdrivin
a non-commercial motor vehicle, if he
she is otherwise legally eligible to do so.
The FHWA further agrees with the
Subcommittee that a CDL holder subject
to a disqualification should not be -
allowed to operate e commercial motor
vehicle under any circumstances during
that period.. The Act does not provide-
forany ty;m of “limited" driving-
privilege for someone who is « = -
disqualified from operating-a
commercial motor vehicle.

In developing a definition for * -
“disqualification," the FHWA
recognized that procedures differ from
State to State, and that the most
effective way to impose ths
disqualification sanctions is to allow
States to use their own current systems.
States may impose tha disqualification
through a suspension, revocation,
cancellation or any other means a State



determines to be appropriate, (  <gas
tha driver's privilege hr operate™
commercial motor vehicle tarwithdrawn
in conformance with the Act While the
definitionalso provider for Federal
disqualifications by the FHWA. the
disqualification of drivers nndertha
provisiona of part 383 will be primarily
the responsibility of the States through
their existing driver's licensing
mechanisms.

Employee. The FHWA noted in the
NPRM that because the casual
Intermittent or occasional type of driver
has no “regular employer" per se. the
regulations, published on |one 1.1987,
are unclear as to whom such casual
intermittent or occasional drivent should
report their convictions and adverse
actions against their driving privileges,
as set forthin {1 38331 and 39333. In
response, the FHWA proposed to amend
the definition al “Employee" to Include
all casual intenmttentoc occasional
type driver*; and to specify in
138331(b) that notification must bo
given to the “current- employer.

Al the respondents >othis issue
agreed with FHWAa proposed
definition, whicb has been incorporated
in the final rule;

Section 383.31 Notification of
ConvictionsforDriver Violations

The FHWA has made the following
technical modifications to this-section:

(If Driver*must notify their licensing
State and employer of “conviction*!" for
violations of State or local motor vehicle
traffic control laws (other than parking,
violations). Notification of the
"violations1 themselves isnot required.
This clarification, which s in keeping
with due process, was endorsed by most
commenters on thisissue. .

(@ The FHWA has replaced the tenn

“State.” as used in the June 1,1987rule,
with the term “Slate or (urisdlction™ In
order to include convictions incurred in
Canadian province* and territories and
other foreign jurisdictions which the
FHWA recognizes, as testing drivers
and issuingCDLs in accordance with or
under standards' similar to the standards
of part 387. This change is consistent
with the intent of the Act and
incorporatesconcerns of AAMVA and
several States that drivers licensed in
the United States may fail to report their
convictions by foreign jurisdictions to
their employers and licensing States. In
accordance with the commercial driver
licensing reciprocity recentlyannounced
by the United States and Canada (at 54
FR 22392, May 23.1989). the FHWA
believes that foreign convictions must
be reported & order to allow States to
ascertain the driver's qualifications and
fully implement the intent of the Act (A
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conforming change has also been mtL.
to 138X33-1

(3  Section 38X31 requires that CDL
holders report their convictions
irrespective of the type of vehicle in
which the violation occurs. Thit
requirement however, is only explicit in
§383.31(c)(5) whfch specifies that tha
notification to the State and employer
must state whether the violation was in
a commercial motor vehicle. To provide
furtherclarification and eliminate any
doubt on the applicability of tha
notification requirements, FHWA has
included language In ( 38331(a) and
{38331(b) to make it explicitthat tha
notifications apply to “any type of motor
vehicle."

The FHWA doea not have tha
authority to impose disqualifications, or
to require State* to impose
disqualifications, on CDL holder* who
commit criminal or other offense* under
§ 38351 in noncommerdal.vetiide*.
However, the purpose of requiring
drivers to report such convictions in
noncommercial vehicles is to provide
additional information to States which
may wish to consider such, convictions
in their licensing.actions. (Also tea
discussion of self-reporting below.),

(4  Asdiscussed above under tha
definition of “employee " notification is.
to be made to the "current employee."
Conforming changes have been made In.
5} 383.1 and 3B333. Ifa driver ia not
currently employed, he/she roust still
notify the State of licensure. One
respondent from, a State motor vehicle
department recoaunended that tha rule
further clarify that intermittent and
occasional drivers, need ta also notify
their permanent employers. Since it Is
the currentemployerwho is-in a
position to take immediate action
(Including the permanent employer), and
since the addition of further subtieties to
this section will make ila enforcement
more difficult, the FHWA has uot
adopted that suggestion.

Several respondent State* questioned
the need for end efficacy of any self-
reporting of convictions by drivers-to-
their licensing Stales. These States
assert that they cannot legally impose
sanctions against a driver until they
receive formal notification about the
conviction. Similar objections were
expressed prior to the publication of the
June |, 1987, final rule. "Commericai
Driver Licensing Standard™:
Requirements and Penalties." Aa nhoted
in that rule, one purpose of requiring
driver notification to tha Stataia to alert
a State of violations which may .
ultimately .warrant the suspension,
revocation.-or disqualification of tire
driver's CDL At this time. States an, not
required to impose sanctions based on
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the driver's informal notification. When
the Stxts-to-6Lsls reporting of
convictions through the Coturnmicat
Drivei's Licents Information System
(CULLS) is fully operational, the FHWA
will consider elimination ol this
requirement.

Section 38351 Disqualification of
Driven

Period of Disqualification

The FHWA has received several
questions asking whether the period of
time far which a driver may be '
disqualified *to begin on the data ot the
violation or the data of conviction. In the
NPRM. the FHWA explained that,
because the Act requires that driver* be
disqualified when the; are "foundto
have committed" certain offenses. tha
disqualification period should begin at
the timB when the driver is convicted of
the disqualifying offense.

Several States and tha AAMVA
pointed out potential problem# with (he
proposal that disqualification begm at
the time of conviction. They asserted
that, in many instances, the "convfctfen"
Is determined by mcoart oranother
State agency, and the motor vehicle-
agency responsible for tefcing action
againsttha licenseis not notified of the
conviction until sometime later. Others
indicated that because of differences-in
the due process sad appeals
mechanism* among the various States,
setting the disqualification starting point
at tha "time of conviction™ fynot
manageabla.

The FHWA is aware-of the varying
procedures used by the Stater tir
applying sanctions. The FHWA is srlso
aware that under certain
rircumstances—i.e.. when a driveris
considered to be dangerous; orwheirthe
violation is severe enough—tire courts-
are able to revoke tha driver's driving
privileges immediately upon conviction.
On tho other hand, the FHWA
appreciates the administrative problems
to-whidr the AAMVA refers.

As a compromise between tha
practical reality adduced by the
AAMVA and Unexpectation™of the
underlying legislation, tha final rula
omits the phrase "at the time of such,
conviction'-’ from 138331(b)(1) and
(©)(1), and defers establishment of *
time limit on when a State wouldbegin
the disqualification of drivers until the
forthcoming nriemsking en State
compliance, under section-12009-of the
AcL la the meantime, State* should,
attach atJeast ths same degree ef
urgency to- CDLsanction* a* they bow
do in sImilarinstancpr, Without
precluding State* tromusing their
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current penalty systems or from dealing
with any due-process issues, the FHWA
expects States to begin tha
disqualification process immediately
upon conviction: and if circumstances
warrant it, to provide an administrative
mechanism whereby the CDL holder's
driving privileges can also ba taken
away immediately upon conviction. In
any event, whenever the disqualification
period begins for a CDL sanction. States
will still need to comply with sections
12009(a) (8) and (9) of tha Act which
specify that a State convicting a CMV
operator of any traffic violation (other
then a parking violation) must notify the
State of license issuance within 10 days
after such conviction: and that
disqualifications must be reported to the
CDLIS and to the State of license
issuance within 10 days from the date of
disqualification.

Leaving the Scene of an Accident

Because the driver of a large
commercial motor vehicle may be
involved in @ minor accident of which
he/she is genuinely unaware, the FHWA
proposed to add "knowingly and
willfully” to the disqualifying offense of
“leaving the scene of an accident while
operating a commercial motor vehicle."

Most respondents, Including the
States and the AAMVA. considered the
addition of the “knowingly and
willfully” qualifiers to be unnecessary, ¢
and to place a potentially unreasonable
burden of proof on the States. Since the
issues inherent in the words "knowingly
and willfully” would undergo
examination during the due process
leading to a conviction, the FHWA has
elected to eliminate "knowingly and
willfully” from the proposed description
of "leaving the scene of an accident.”
Section 38331(b)(2)(lil) will therefore
remain unchanged.

Lifetime Disqualification From Separate
Incidents

In the NPRM, the FHWA proposed to
clarify that the driver is disqualified for
life if he or she is convicted for offenses
which arise from two or more-separate
incidents.

All comments which addressed this
issue agreed with this proposal, which is
incorporated In 5 38351(b5)(3)(iv) and
applied by analogy to 138331(c)(2) (1)
and (1) dealing with serious traffic
violations.

Section 383.73 State Procedure

Al States currently have laws which
deal with falsification of information on
license documents. These laws,
however, are not consistent. As part of
the NPRM. the FHWA included a
requirement that States must Impose a
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penalty on a CDL applicant who is
discovered by the Stale to have falsified
Information required for the CDL The
FHWA explained in the NPRM that it
belioves that a minimum level for such
penalties need to be established to
ensure similar treatment of CMV
operators across the country. Such
penalties would also help deter an
applicant from attempting to geta
second license or a new CDL during the
time he/she is disqualified.

Ail respondents who provided
Information on thia issue endorsed the
proposed 60 day penalty. Several
respondents Indicated, however, that
they currently have and will continue to
Impose stringent penalties, a policy
which the FHWA endorses.

Thus, the FHWA has amended
t 383.73(g) to provide minimum
penalties of nt least 60 days for those
persons who knowingly falsify or evade
submitting required information when
applying for any CDL licensing action
under (g 383.71 and 383.73. States may
apply the sanction either through a
license suspension, revocation,
cancellation, or disqualification.

The deadline for imposing the penalty
(formerly “30 days after discovering the
falsification"} has been eliminated
because it does not allow for due
process and State administrative
procedures. ¢

Regulatory Impact

The FHWA has determined that this
action does not constitute a major rule
under Executive Order 12291. The final
rule is not expected to result Inan
annanl effect on the economy of $100
million or more, or lead to a major
Increase in costs or prices, or have
significant adverse effects on the United
States economy. Because of the public
interest In the issue of commercial motor
vehicle safety and the expected benefits
of improved transportation safety,
however, this action is considered
significant under the regulatory policies
and procedures of the DOT. For this
reason and pursuant to Executive Order
12498 this rulemaking action has been
included on the Regulatory Program for
significant rulemaking actions.

The economic impacts of this
rulemaking that will occur are primarily
mandated by the statutory provisions
themselves. For this reason, a full
regulatory evaluation is not required.
However, since an analysis of Impacts.
Including economic factors, is
necessarily involved In the preparation
of related motor vehicle safety m
regulations, a regulatory evaluation has
been prepared for this rulemaking action
as well as other actions needed to
Implement the Commercial Motor

Vehicle Safety Act of 1088. This
evaluation addresses the provisions
contained in this action and has been
placed In the public docket and Is
available for inspection in the
Headquarters office of the FHWA. 400
Seventh Street SW,, Washington. DC
20500.

A significant part of the motor carrier
industry and other employers covered
by tha Act are mado up of small firms,
from one-person, one-truck oparctlons of
soma owner-operatort. to tha thousands
of small fleet operators throughout the
country. For this reason, tha benefit and
cost considerations described in tha
regulatory evaluation/regulatory
flexibility analysis as applicable to
employers and the motor carrier
industry in general are equally
applicable to the small entity component
of the industry. Small entities have been
represented at public meetings held to
discuss the Act and small entitles have
had the opportunity to submit comments
to the public docket established in
conjunction with FHWA's August 1,
1986. ANPRM as well as tha several
other rulemaking notices required by the
Act. The FHWA is fully committed to
doing all that It can to ensure that no
undue burdens are placed on small
entities as a result of this action.

For the foregoing reasons and under
the criteria of the Regulatory Flexibility
Act the FHWA hereby certifies that this
action will not have a significant
economic impact on a substantial
number of small entities.

Federalism Impact

The FHWA hae reviewed these
changes to the Commercial Driver
Licensing Standards in light of the
purposes of the Act and the President's
Executive Order on Federalism
(Executive Order 12812, October 28,
1887). In enacting the Commercial Motor
Vehicle Safety Act of 1988, tha Congress
found that it is in the public interest to
enhance commercial motor vehicle
safety. Congress identified commercial
motor vehicle safety as a matter of
national importance and included
requirements for a single license and
driver disqualifications as part of the
mandates in the Act

In the Executive Order on Federalism,
Executive Departments and agencies
were directed to be guided by certain
fundamental federalism principles in
formulating and implementing policies
that have federalism Implications. Theso
policies have been taken fully into
account In the development of this rule.
Thus rule would limit the policymaking
discretion of the States only In narrow
ways, and does so only to achieve the
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national purposes of the act For
example, States would continue to have
scle discretion aa to whether or not to
litense any CMV operator and what
specific procedures, testa, fees or
penalty applications ore applicable.
Thus, 1t is certified that the policies
contained in this document have been
assessed in light of the principles,
criteria, and requirements of the
Federalism Executive Order, and accord
fully with the letter and spirit of the
President's federalism initiative.

A regulutory information number
(RIN) is assigned to each regulatory
action listed In the Unified Agenda of
Federal Regulations. The Regulatory
Infjrontion Service Center publishes
Ihe Unified Agenda in April and
Oc :ober of each year. The RIN number
cor tainedin the heading of this
document can be used to cross reference
this, action with the Unified Agenda.

Paperwork Reduction Act

Ihe collection of information required
by he final rule published on june 1,
198" . to implement the single license and
certain reporting end notification
requirements has been approved by the
Office of Management and Budget (OMB
No. 2125-0542) . No additional burdens
are expected to result from this
rulemaking.

List of Subjects In 49 CFR Part 353

Commercial driver’s license standards
regiirements and penalties, Highways
and roads, Motor carriers. Motor vehicle
safety, Reporting and recordkeeping
requirements.

E)Cata_llog of Federal Domestic Assistance
rogiam Number 20217, motor carrier safety)

Issued on; September 22.1880.
T.D. "arsn.
Administrator.

In consideration of the foregoing, the
FHWA hereby proposes to amend title

49, Code of Federal Regulations, subtitle
B, chapter ill, as set forth below:

PART 383—COMMERCIAL DRIVER'S
LICENSE STANDARDS,;
REQUIREMENTS AND PENALTIES

1. The authority citation for 49 CFR
part 383 continues to read as follows:

Authorit¥: Title OT of Pub. L 09-670.100
Stat 3207-170; 49 US.C. 3102 49 US.C. Ap.
2906; and 49 CFR 148,

Z Section 383.1(b) (2) and (5) are
revised as follows:

§831I Putpom and soup*.
* * *

b
8 Requires a driver to notify the
driver's current employer and the

driver's State of domicile of certain

convictions:
* o« . .

(5) Establishes periods of
disqualification and penalties for those
persons convicted of certain criminal
and other offenses and serious traffic
violations, or subject to any
suspensions, revoco lions, or
cancellations of certain driving
privileges: .

3. Section 3835 Is amended by adding

one definition entitled
“Disqualification”, and by revising four
other definitions and placing them in
alphabetical order as follows:

83833 _Definitions.

. ¢ 1 . *

Controlled substance has the meaning
such term has under section 102(8), of
the Controlled Substances Act (21 U.S.C.
802(0)) and Includes all substances
listed on schedules | through V of 21
CFR part 1308. as they may be revised
from time to time. Schedule 1substances
are Identified in appendix D of this
subchapter and schedules Uthrough V
are identified In appendix E of this
subchapter.

Disqualification means either

(a) The suspension, revocation,
cancellation, or any other withdrawal
by a State of a person's privileges to
drive a commercial motor vehicle: or

(b) A determination by the FHWA,
under the rules of practice for motor
carrier safety contained in part 388 of
this title, that a person Is no longer
qualified to operate a commercial motor
vehicle under part 391: or

(c) The loss of gualification which
automatically follows conviction of an
offense listed In § 38351
t | t

» .

Driver's license means a license
issued by a State or other jurisdiction, to
an individual which authorizes the
Individual to operate a motor vehicle on
the highways.
L] L] L] *

* Employee means any operator of a
commercial motor vehicle, including full
time, regularly employed drivers; casual,
Intermittent or occasional drivers:
leased drivers and independent owner*
operator contractors (while in the course
of operating a commercial motor
vehicle) who are either direcdy
employed by or underlease to an
employer.

. . ¢ . .

Serious traffic violation means
conviction, when operating a
commercial motor vehicle, of;
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(@) Excessive speeding. Involving any
eIngle offense for any speed of 15 miles
per hour or more above the posted
speed limit;

(b) Reckless driving, as defined by
State or local law or regulation.
Including but not limited to offenses of
driving a commercial motor vehicle in
willful or wanton disregard for the
safety of persons or property;

(c) Improper or erratic traffic lane
changes:

(d) Following the vehicle ahead too
closely; or

(e) A violation, arising In connection
with a fatal accident, of State or local
law relating to motor vehicle traffic
control (other than r parking violation).
(Serious traffic violations exclude
vehicl(()e weight and defAe\ct violations.)

4. Section 383.31 Is amended by
revising paragraphs (), (b) and (c)(4) as
follows:

838321 Notification of conviction* tor
driver vtotationr.

(@) Each Ferson who operates a
commercial motor vehicle, who has a
commercial driver'i license issued by a
State or jurisdiction, and who is
convicted of violatirg, in any type of
motor vehicle, a State or local law
relating to motor vehicle traffic control
(other than a parking violation) Ina
State orjuriscs)iction other than the one
which issued his/her license, shall
notify an official designated by the State
or jurisdiction which issued such,
license, of such conviction. The
notification must be made within 30
days after the date that the person has
been convicted.

(b) Each loerson who operates a
commercial motor vehicle, who has a
commercial driver's license issued by a
State or jurisdiction, and who is
convicted of violating, in any type of
motor vehicle, a State or local law
relating to motor vehicle traffic control
(other than a parking violation), shall
notify his/her current employer of such
conviction. The notification must be
made within 30 days after the date that
the person has been convicted, if the
driver is not currently employed, ho/ahe
must notify the State or jurisdiction
which issued the license according.to

§3{(3:52'1g€a).}.c
4)  The specific criminal nr othpr

offense(s). serious traffic violation(s).
« and other violation(s) of State or local
law relating to motor vehicle 'raffle
control, for which the person was
convicted and any suspension,
revocation, or cancellation of certain
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«
driving privileges which resulted from
such gtonvi%'{lon(e'lg;

5. Section 353.33 is revised to read as
follows:

138323 Notification of driver** tlcene™
suspensions;

Each employee who hes a driver's
license suspended, revoked, or canceled
by a Stale or jurisdiction, who loses the
naiil to operate a commercial motor
venicle in a State or jurisdiction for any
period orwho is disqualified from

eueranng a commercial motor vehicle

oi anv pumni. shall notify his/her
current emuUive? of such suspension;
‘evuLdJioiv cdnceilatton. test?privilege,
or diaqucHtlicauon. The notification must
be made-before-the endofthe-businces
day following the day tha employee m
received notice of the suspension,
revocation; cancellation lastprivtlege,
or disqualification.

0. The subpart heading for aubpart D
is revised to read as fallow*:.

Subpart D—Driver Disqualifications
and Penalttea

7. Section38321it amended by
revising paragraphs ngI)I (WWW:
through (v), and. (c);(I>and (2) toroad,
as follows:

38321 uaf\\festion ot driver™,
? ° Dtos’g § »

* *

b

El) Generalrale. Adriver who. is
convicted of a disqualifying offense
specified in. paragraph (b)(2) of this
section, is disqualified for tha period.of
time specified in paragraph (b)(3) of this
section, iftha offense was committed
while operating a commercial motor
vehicle.

QR *»«*

FirsLoffendaa. Adriver who is
convicted of an offense described in
paragraphs (b)(2X{i) through. (b)(2)(lv) of
this section, is disqualified for a period
of onnyear provided the vehicle was-not
transporting hazardous- materials-
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required to be.placacded under the
Hazardous Materials Transportation
Act (49 U.S.C. App. 1801-1813).

(it) First offenders transporting
hazardousmaterials. A driver who Is
convicted of.an offense described in.
paragraphs (b)(2)[J) through (bH2)[iv) of.
this section, is disqualified for a period
of three years if the vehicle, was
transporting hazardous materials
required to be placarded under the.
Hazardous Materials Transportation
Act (49 U.S.C. App. 1801-1813).

(il First offenders ofcontrolled
'substance felonies.A driver who is
convicted ofan offense described in
paragraph (b)(2)(\MJ of this section, is
disqualified for fife.

(IV) subsequent Offenders; A driver
who is convicted of an offense-
described in paragraphs, (b) [3)(i):through
gb)ﬁZ?PvJoﬂfiii section,.is disqualified

or life iftha driver had been convicted
once before in.a separate incidentof
any offense described In.paragraphs
(b)(Z;(IJ through (b 2)(i'\?' of thissoctioa.

(v) Any driver disqualified for life
under 1383v51(b)(3)(iv) of this
paragraph,, who has.both voluntarily
enrolled in,and successfully completed,
an appropriate rehabilitation program
which meets the standards of his/her
State's driver licensingagency,may
apply to the licensing agency for
reinstatcmentofhis/her commercial
driver*rficezise..Snclrapplicants shall
not boellgible-forreinstatement from
the State unless and until such time, as
he/ebe has firstserved a. minimum
disqualification period of Ittyears and
has fnfly met the licensing State's
standards fdrreinstatementof
commercial motor veincle driving
privileges. Should a reinstated driver ba
subsequently convicted effanolher
disqualifﬁin offense, i r specified in
paragraphs ?3)(2)0) throu%h @)(Iv) of
this section, he/she shall be
permanently disqualified for fife, and
shall be ineligible to again apply for &

reduction of the lifetime disqualification.

e * fC ] .
1)  Generalrule. Adriver who ia
convicted of serious traffic violations is
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disqualified for the period of time
specified in paragraph (c)(2) ofthis
section, if the offenses were committed
while operating a commercial motor
vehicle.

(@ Duration ofdisqualification for
serious traffic violations— (\) Second
violation. A driverwho, dining any 3
ye&i period, is convicted of two serious,
traffic violations in separata incidents,
iadisqualified' fora period of 60 days.

(1) Tiiirdviolation. A drrirervrho.
during any 3-yearperiod. is-convicted of
three serious-trafficviolationsin
separate tncidente; ir disqualified for a
period of 1%0 days.
L] L] »

»

8. Section 383.73/g} Is revised to read
as follows:

§383.73 8*s8sprocedures.
o ek » fti *

(@ Penalties-forfalse-information. Ifa
State determines,in U*check of an.
applicant's license status and record
priortoissuinga CDL or atany time
after the CDL Is issued, that the
applicantbar falsified information
containediirsubpart fof this part or any
of the certifications required fax
136X71(a); tint Stateshall at a minimum
suspend: cancel; orrevoke tbs person's
CDL or his/her pending application, or
disqualify the person from operating a
commercial motor vehicletar aponod a£
at least 60 consecutive days.

PART 39T—QUAUFCATIOHS OF
DRIVERS

9. Section 39L15(c)(2){iv) Is Devised: to.
readas follows:

§381.15 DtsquaMealtorrofdrivers.

[} *
gi_av) Leaving the scene of an accident
while operating a commercial motor

hicle;
¥e ICf, or1t £ .
[FR Doc 63-22833 Filed 10-2-e»::ewaam)

bollumcoor*s»e-iLna
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DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
49 CFR Parts 383,390,391, and 392

(FHWA Docket No. MC-128)
RIN2125-AB-ABT79

Blood Alcohol Concentration Level for
Commercial Motor Vehicle Drivers

aoency: Federal Highway
Administration (FHWA), DOT.

action; Final rule.

summary: The FHWA is amending Parts
383,390,391. and 392 of the Federal
Motor Carrier Safety Regulations
(FMCSRI) in accordance with the
Commercial Motor Vehicle Safety Act of
1986 (the Act). The revisions establish
0.04 percent as the blood alcohol
concentration (BAC) level at or above
which a commercial motor vehicle
(CMV) operator would be disqualified
from operating a CMV under Section
12000 of the Act As used In this
document. BAC means alcohol
concentration expressed in grams of
alcohol per 100 milliliters of blood, or In
grams of alcohol per 210 liters of breath,
regardless of the means of measurement
employed. The rulealso requires CMV
operators with any measured or
detected BAC to be placed out-of-
service fora 24-hour period in
accordance with Section 3922 of the
FMCSRs. Sections 120C9and 12011 of
the Act require Stales to adoptsimilar
licensing sanctions for CMV operators
to avoid a withholdingof Federal-aid
highway funds.

The rule is based on comments
received to-anotice of proposed
rulemaking {NPRM) published In the
Federal Register on May 10,1988 (53 FR
16656), and findings of a study by the
National Academy of Sciences (NAS),
1987, Special Report No. 218, “Zero
Alcohol and Other Options: limits for
Truck and Bus Drivers" (the NAS
Study).

effective date October 27,1988.

FOR ALRTHER INFCRMVIATION CONTACT:
Ms. Jill L Hochman, Chief. Standards
Review Division, Office of Motor Carrier
Standards (202) 308-4009, or Mr. Thomas
P. Holiaru Office of the Chief Counsel,
(202) 308-1350. Federal Highway
Administration. 400 Seventh Street. SW..
Washington, DC 20590. Office hours are
from 7:45 ajn. to 415 pjn. ET. Monday
through Friday, except legal holidays.

,No. 192 / Tuesday, October 4, 1988 A

SUPPLEVENTARY INFORVATION
Background

Summary ofthe BAC LevelProvisions
ofthe Act

Section 12008(f) of the Act requires
the Secre.'ary of Transportation
(Secretary) to establish the BAC level
not to exceed 0.10 percent, at or above
which a person when operating a CMV
shall be deemed to be driving while
under the Influence (DUL) of alcohol and
subject to the licensing sanctions
described in the Act in Section 12008
(discussed below). Failure to issue such
a rule by October 27.1988, will result In
this level being set at 0.04§)ercent

Under section 12009(a)(3) of the Act
each State must by October 1.1993,
adopt and enforce laws consistent with
the Federal requirement,and consistent
with any out-of-service regulations
Issued by the Secretaryunder«cticm
12008(d)(1) of the Act inorder ta -avoid
having Federal-aid highway
construction funds withheld.

Also under section 12009, States must
adopt disqualification provisions for
CMV operators described in the Act
These disqualification provisions -
became effective on July 1.1687 (52 FR
20574), and are contained in Section
38321 of the FMCSRs (49 CFR35321).
Disqualifications under the Actsupply to
operator* of "commercial motor
vehicles" as defined in the Act and
occur for offenses which were
committed afterJuly 1,1967. Certain of
these disqualifications, or licensing
.sanctions, would apply to CMV driven
whoare "deemed to be under Khti
Influence of alcohoL"

Section 12006 of the Act provides that
CMV operators who are found to have
committed a first violation of drivinga
CMV under the influence of alcohol
shallbe disqualified for a least ityear.
For a CMV operator carrying hazardous
materials, this disqualification-shall be
forat least 3 years. Any CMV operator
found to have committed e seoond-such
offense (at any time without regard toa
time limit for the second offense) shall
receive a lifetime disquelificatlon ora
disqualification for a period of not Ibss
than 10years, as may be prescribed by
the Secretary.

The requirement hi the Act for the
Secretary to commence a rulemaking to
determine the appropriate BAC level by
October 27,1987, was fulfilled by
publication of the advance notice of
proposed rulemaking JANPRM) ot
March 23,1907 (52 FR 9192), to which 31
responses were received. Also as
required by the Act. the FHWA
contracted with the NAS to conduct a
study of the appropriateness ofreducing
the BAC level at or above which a
person, when operating a CMV. is

des and Regulations

deemed to be driving while under the
influence of alcohol from 0.10 to 0.04
percent The findings of the NAS study
and comments received on the ANPRM

formed the basis of the NPRM of May
10,1908.

Comments on the NPRM

The FHWA received 78 responses to
the NPRM; these are enumerated by
category in Exhibit 1. In addition to
considering the written docket the
FHWA sponsored two public
information forums (In Washington. DC
and Denver, Colorado) at which 17
persons testified on behalf of a wide
range of organizations.

Exhibit1
Respondents to (he BACNPRM by Category

National Transportation SafetyBeard 1
-National Academy of Sdencas 1
Other Federal agencies

State sgendes representing 37 States:
Departments of motor vehicles
State Police department*— — —
Other State agendas..

‘Total State agendas. , .
ml_ocalities . .
State- and locality-related organiza-

HO*  —

Trucking industry and related parties:
Associations—
Carriers— . 4
Unions— .o

Total trucking-related - -
Bus Industry — ..... 3
Trade ««wliHmM« 2
Insurance industry e, 3

Public Interest groups —........ cooevevvenene 3
Individual*— 1

Total respondents

PN N =

The FHWA expects to assess whether
and what types of duplication or overlap
may exist between alcohol-related
requirements of the Commercial Driver's
License (CDL) program (i.e.. Part 383)
scd the requirements in Parts 390.391.
and 392 of the FMCSRs. This will be
part of the FHWA's continuing efforts to
ensure that the CDL program is practical
and effective. Any reduction or
elimination of burdens on drivers,
States, local jurisdictions, or motor
carriers that may be realized as part of
this assessment would be incorporated
into future rulemaking actions.

The rest of this supplementary
Information section summarizes the
major differences between the NPRM
and this final rule, discusses the
THWA’s selected approach to
establishing the BAC levels and
penalties as mandated in the Act
discusses the resultant enforcement
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issues, and presents a seclion-by-section
analysis of the rule

Major Differences Between NPRM and
Final Rule

In response to the comments on the
NPRM. the FHWA has incorporated
numerous changes and refinements in
the final rule, all of which ere discussed
In detail further below. In briel tho
FHWA hes*

1. Established 0.04 percent as the BAC
level at or above which a person when
operating a CMV shall be deemed to be
driving while under the influence of
alcohol:

2. Revised the definition of
"conviction" to specifically include
administrative determinations:

a. Specifically stated that CDL
holders, by the act of driving a CMV,
have given their implied consent to such
testing as is requisite to the enforcement
of this rule:

4.  Clarified that the 24-Hour out-of-
service sanction applies to all driven
having any measured or detected
alcohol concentration while on duty, or
operating, or in physical control of a
CMV or other motor vehicle covered by
Section 3923; and

&  Delineated the minimum
requirements for State compliance with
theBAC-related disqualification
provisions of the Act and clarified that
States need not necessarily apply their
other DUI sanctions at the 0.04 percent
BAC level.

Selection of BAC Levels and Associated
Penalties

The NPRM addressed both the
substance and the form of the BAC
of Tensea and penalties mandated by the
AcL

In terms of substance, the NPRM
designated 0.04 percent as the BAC level
at or above which tho disqualification
provisions of the Act—generally, one
year for the first offense and life far the
second offense—would take effect The
final rule retains this 0jQ4 percent
threshold because It garnered tho
implicit or explicit support of most
docket respondents amd because the
NAS study recomr.ended a QUMpercent
leveL

With respect to the docket the
overwhelming majority of respondents
in all categories supported no change in
the 0.04 level as demonstrated In
Exhibit 2. Among the commenters
seeking a different level there was no
agreement as tn what that level should
be. For example, while the NISB urged
a 0.00 percent standerd. the
International Association of Chiefs of
Police urged the retention of 0.10 percent
or existing State per se percentages, if

lower, os the trigger for disqualification
of one-year-or more.

Exhibit 2.—Recommended BAC Levels
FOR Disqualification
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In the absence of any consensus for
changa from tho proposed 004 percent
level tha FHWA continues to agree with
tha scMBtiSc findings of tha NAS ihody.
Briefly, tha NAS committee concluded
thatany BAC level above zero, moat
commercial drivers would experience a
degradation la skill that would increase
the risk of crash involvement. The
majority (three-fourths) of the committee
recommended lhatpenalti.es required by
tha Act be applied to violations of 004

ercent ochighorBAC-. (Thereport may

e purchased from the Transportation
Research Board. 2101 Constitution
Avenue, NW.. Washington, DC 20418,
for a $2000 fee. A copy of the report is
available for examination in the docket}

Thus, the FHWA has retained 0.04
percent as the BAC level at or abov6
which CMV operators will be subject to
the disqualification provisions of the
Act Furthermore, in light of the NAS
recommendations and the Act. the final
mis retain* the 24-hour out-of-service
sanction to be applied to drivers who
have any measured BAC or any
detected presence of alcohol

The form of the proposed rule elicited
significant comment Setting up a three-
tiered structure of alcohol-related
offenses and penalties for CMV
operators, tha NPRM—

1. Defined "driving under the
influence™ (DUI) for CMV operators at
0.10 percent BAC or the State DUI level.
whichever is lower. At this level State
criminal and/or administrative
penalties, the disqualifications specified
in the Act, and the 24-hour out-of-
service would all apply. (Tha purpose of
this proposed definition was to formally
satisfy the requirements of tha Act

" 39045

without conflicting with existing State
DUI statutes.)

2. Expanded the list of offenses under
Part 383 to include "driving a
commercial motor vehicle with an
alcohol concentration of 0.04 percent or
more." At this level ihe
disqualifications jf the Act end the 24-
hour out-of-service sanction would both
apply. (This provision was intended to
meet the substantive thrust of the Act,
which was to provide for
disqualification at a BAC level
consonant with the Act's goal of
improved highway safety.?

3. Modified Section 302-3 of the
FMCSRs to spply the 24-hour out-of-
service sanctions to CMV operators
having any pooitivr/ alcohol
concentration. (This was in
conaideratioa of the NAS stady majority
recommendation*. and is keeping with
sections 12006(rj)f23) and 32008(d)(1) of
tho Act and thn FHWA'I existing
authority regwdmg Section 383-5.)

In commenting os the three-tiered
structure of die NPRM. the International
Brotherhood of Teamster* (1BT) asserted
that "the DOT hae exceeded Congress'

(grant ofauthority by creating a
disqualifying offense not found in the
statute"—that t*. number2 above.
Accordingto ths IBT, the Act only gave
the Secretary the authority to determine
"the blood alcohol concentration level at
or above which a person when operating
a commercial motor vehicle shall be
deemed to be driving under the
Influence of alcoholT and subject to the
penalties included to the AcL

Although the FHWA believes that the
"three-tiered” structure Included In the
NPRM would fully accord with tha
rubutantive requirements of the AcL the
FHWA has alteredthe form of the final
nih to accommodate objections such as
those raised by the IBT. Under this
Levised, two-tiered structure, tha FHWA

us—

1. Established 0.04 percent as the level
at or above which a person when
operating a commercial motor vehicle
shall be deemed to be driving under the
influence of alcohol and subject to the
dis((jqual ification provisions of the Act:
an

2. Continued to specify that drivers
having any positive alcohol
concentration will be subject to the 24-
hour out-of-service sanctions.

To elicit a broad range of opinion and
to assist the FHWA in the long-term
planning of itc regulatory agenda, the
NPRM raised three specific questions
related td the proposed BAC levels and
associated penalties.

First the NPRM asked whether
additional penalties (i.e* over and above
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the 24-hour out-of-eervtce) would be
appropriate Tor second offenses below
0.04 percent DAC. The respondent State
agencies expressed a 2-to-l preference
against the Imposition of such an
ascending scale of sanctions, Iaggely
because of the associated record-
keeping and administrative problems.
On the other hand, tho International
Association of Chiefs of Police, the
National Transportation Safety Board,
and five other non-State respondents
favored the Idea. Since tho Act provides
no explicit authority for penalties other
than 24 hours out-of-service for
violations of section 392.5, and since the
State agencies generally opposed the
concept, tile FHWA hes not added euch
ascending penalties to tills regulation
and does not currently Intend to seek
additional authority to Impose them.

Second, the NPRM esked whether
there were any practical alternatives to
the repeal or amendment with respect
to CMV operators, of State laws

resuming that a person with a BAC of
ess than 0.05 percent ia not under the
influence of alcohoL Nine States
asserted that no such alternative exists;
four States stated that no conflict would
exist as long as the CMV offense is
treated administratively at levels below
0.05 percent. Ths final rule, aB discussed
further below under “enforcement,”
allows the States to treat violations of
the disqualifying BAC level by means of
administrative or criminal proceedings,
or both.

Third, the NPRM asked whether CMV
drivers having a BAC between 0.04
percent and 0.10 percent (or the State
DUI level, if lower) should receive
shorter-term disqualifications than those
specified in the Act for violations of the

isqualifying BAC level. Of the 46
respondent StatB agencies, 13 suggested
such a change. However, the
restructuring of offenses end penalties
in this final rule into a “two-tiered
approach™ obviates any such possibility.

Enforcement Issues

Enforcement of this regulation will be
primarily a State responsibility.
However, the docket revealed that 20 of
the respondent State agencies
(representing 18 of the 37 respondent
States% foresaw enforcement difficulties
with the BAC levels proposed in the
NPRM.

In essence, the enforcement problem
is as follows. (Chapter 4 of the NAS
report cited above, provides further
details.) Each State, In working out its
DUI policies as a synthesis of
legislative. Judicial, and enforcement
precedents and actions, has laboriously
developed a set of standard procedures
with which to deal with DUI cases. In
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general, aa a typical DUI case
progresses through the successive stages
of identification of a vehicle to be
stopﬁed, determination of the driver's
alcohol use. testing for impairment,
arrest, evidential testing, and criminal
and/or administrative proceedings, an
ever-higher degree of reasonable
suspicion/probable cause is required.
The fundamental concern of the States
is that, at the relatively low levels of
BAC established in this rule, driver
Eerformance behind the wheel may not

e _suf'ficien_tIY erratic to justify stopping
a given vehicle much less proceeding m
with driver testing procedures.
Furthermore, even Ifthe driver U
already stopped consistent with proper
legal procedures, such as at a roadblock
or weigh station or pursuant to other
legitimate enforcement actions, the lack
of reasonable suspicion/probable cause
(which are generally not present at the
lowest BAC levels) may prohibit
proceeding with driver testing
procedures.

An analysis of the enforcement
problem demonstrates that the Slates
will indeed be able to enforce this rule
to the FHWA'a satisfaction without
compromising their Individual positions
on legal end constitutional Issues. This
rule does not require, nor does FHWA
Intend to mandate, any change Ina
State's existing procedures for Initially
stopping vehicles and their drivers for
the enforcement of DUI laws. A State
will not have to Institute roadblocks,
random testing programs or other
enforcement procedures which bavo
been held unconstitutional in the State
or which the State does not wish to
implement. On the other hand, FHWA
docs view the institution of additional
enforcement techniques as consonant
with the highway safety goal# of the
Act and encourages the implementation
of such techniques as are legally
permissible within a given State.

This rule does, however, intensify the
stringency of the procedures and
sanctions to be applied to those CMV
operators who are stopped, whether the
stop is Instituted to enforce the State
DUI laws or ia a routine stop, such as at
a weigh station. Any measured alcohol
concentration or detected presence of
ulcohol according to permissible State
procedures, will be cause for a 24-hour
out-of-service order. Moreover, Ifan
enforcement officer has reasonable
suspicion/ probable cause or other legal
justific&\on to require a CMV operator
to submit to alcohol concentration
testing as permitted by the State, levels
of 0.04 percent and above will subject a
driver, after due process, to
disqualification under the Act and to
such other State sanctions as may be

appropriate. Because the final rule
specifically extends implied consent to
all CDL holders, a CMV operator who
refuses a test required of him/her by the
State will be subject to the
disqualifications of the Act as well.
Thus, within the limits of each State's
unique compromise between law
enforcement needs and the protection of
individual rights, the States will be
expected to intensify the stringency with
which they deal with CMV operators
who are identified for alcohol
enforcement

In sum, to be In compliance with the
BAC regulations, @ State will have to
adopt and enforce legislation which—

1. Establishes 0.04 percent as the BAC
level at or above which a person when
operating a commercial motor vehicle
shall be deemed to be driving under the
Influence of alcohol according to section
12009 of the Act. and enforces the
corresponding disqualification sanctions
of the Act by means of administrative
and/or civil proceedings. Nothing in the
Act, or in Pert 383 as revised in this final
rule, requires a State to handle the

1 violation of the disqualifying BAC level
as a criminal offense, or to necessarily
apply Its other DUI sanctions at the 0.04
percent BAC level However, the States
would also be expected to continue to
apply their existing criminal and/or
administrative DUI statutes to CMV
operators found to be operating a
vehicle at or above the BAC level
otherwise established by State law at
DUI and to subject violators of the
disqualifying BAC level to any
consequent additional penalties;

2. Establishes and enforces a 24-hour
out-of-service sanction against any
CMV operator having any measured
alcohol concentration or any detected
presence of alcohol; and

3. Implements and enforces an implied
consent provision for all CMV operators
with respect to any testing requisite to
the enforcement of the items numbered 1
and 2 above, so that refusal to submit to
testing would subject a person to
penalties that are no less stringent than
those to which testing could lead.

A sample of legislation accomplishing
the above purposes, prepared by legal
consultants to AAMVA, is reproduced
herein as Appendix A.

Furthermore, to be in compliance with
the BAC provisions of the AcL a State
will not have to adopt legislation or
procedures which would run counter to
the State's constitutional limitations or
policy choices on enforcement
techniques (e. g,, a State would not have
to implement roadblocks if such a
measure has been held to be
unconstitutional by that State's courts.
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or if the State choose* not to use that
measure). States are. however,
encouraged to strengthen their testing
methods and procedures.

Sectioa-By-Seclion Analysis
Section 3035 Definitions.

Alcohol concentration- "Alcohol
concentration.” when expressed as a
percentage, is here defined to mean
grams of alcohol per 100 milliliters of
blood or grams of alcohol per 210 liters
of breath- This definition is not Intended
to restrict the tYpes of bodily fluids
tested by the Slates in order to arrive at
the blood or breath alcohol level Teats
of urine or saliva, if part of a State's
available procedures, would be perfectly
acceptable under this regulation as long
as the scientific accuracy of the test
meets tha Slate's requirements, and aa
long aa the results are expressible La
terms of alcohol concentration aa
defined herein.

Conviction. Seven States commented
that the definition of “conviction" In the
regulatory text of the NPRM needed to
be revised to include an administrative
finding by a State that a violation was
committed Based on Section 8-205(c) of
the Uniform Vehicle Code (1987) as
adopted by the Legal Sarvices
Commiltse of AAMVA, the revised
definition specifically includes such
administrative findings. According to
this definition, a "conviction” will occur
even if a person is referred to a remedial
program aa a substitute for tho
Imposition of a penalty, fine, or other
sanction.

Driving a commercial motor vhtde
while under the influence of alcohoL
This definition embodies $ 383.
51(b)(2](i). which is analyzed In detail
further below.

Section 38351 Disqualification of
drivers.

The final rule revises the wording of
the introducto ry text ofparagraph (b)
because the wording in the NPRM,
"Disqualification for criminal offenses,"
implied that the violation of the
disqualifying BAC level is to be treated
as a criminal offense. However, nothing
in the Act requires such a violation to be
dealt with exclusively through criminal
proceedings. Thus, the revised language,
"Disqualification for driving under the
influence, leaving the scene of an
accident, or commission of a felony,"
affords a State the flexibility to handle
violations of the disqualifying BAC level
by whatever administrative and/or
cirminal procedures it deems
appropriate. A conforming change haa
been mode in the warding of the

introductory text of paragraph (b)(3) as
well.

Paragraph (b)(2)(i) cfeflnes the
disqualifying offense of "driving a
commercial motor vehicle while under
the influence of alcohol."” This offenso
may occur in any case meeting any one
or more of the following three criteria:

(A) Driving e commercial motor
vehicle while the person's alcohol
concentration is 0.04 percent or more.
This is one of the perse offenses of
violating the disqualifying BAC level for
CMV operators.

(B) The Uniform Vehicle Code (section
[1-002(2a)(2)) retains the offense of
driving under the influence of alcohol to
cover cases where no determination of
the alcoholic content of a driver's blood
was performed or available for use aa
evidence. For the same reason, the final
rule includes the behavioral
determination of driving under the
influence of alcohol aa one of the three
criteria, any one or more of which would
triggerBAC-related disqualification
proceedings if the person is driving a
(@\Y/\V/

(C) Finally, seven States, the NTSB,
the NAS. AAMVA, and two other
respondents commented that Implied
consent provisions ere essential to tho
enforcement of the disqualifying BAC
leveL To be effective, a State must
provide that the penalty arising from
refusal to take a test that Is required of a
CMV driver in accordance with State
procedures is no less stringent than the
worst potential outcome of the test This
can be accomplished by modifying -
existing implied consent laws or by
enacting implied consent laws which
apply specifically to CMV drivers.
Therefore, the third of the criteria, any
one or more of which may trigger
proceedings under { 383.51(b)(2)(l), is a
refusal to undergo such testing es is
required by any State or Jurisdiction in
the enforcement of the BAC-related
disqualification as defined in criteria (A)
and/or (B) above.

To be m compliance with the Act, the
FHWA would expects State to ensure
by statute that a CMV operator ia
sub}ect to disqualification proceedings if
his/her offense meets anyone or more
of the criteria outlined above. In other
words, the FHWA does not intend to
give States the option of selecting one or
the other of the criteria for enforcement:
instead, States are expected to enforce
all of them.

In eddition. States must ensure that
the procedures end consequent
penalties for CMV operators' violations
of the disqualifying BAC level arein
addition to any applicable procedures
and penalties under State DUI laws for
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all drivers. For example. Ifa CMV
operator is found to have a measured
BAC level or 0.20, he/she will have
violated not only the disqualifying CM
offense but also the State illegal per s(
statute for DUI. likewise, Ifa CMV
operator ia convicted of "driving unde:
the influence” as specified in State lav
he/she would likewise be subject to
disqualification for excessive BAC as
well as to additional penalties impose:
by the State on ell motorists so
convicted. Finally, In refusing to take t
lest required under the provisions of 0
regulation, a CMV operator will most
often be violating State Implied conser
provisions applicable to all drivers, an
will thus be subject both to the
disqualifications of tho Act and to
general penalties.

The purpose of the new paragraph (i
is to clarify what the FHWA expoctB
each State to do, at @ minimum, to be ii
compliance with section 12009(a)(3) of
the Act (49 U.S.C. app. 2709), which
requires State enforcement of the
alcohol concentration level establishec
herein. The FHWA will not require
States to amend thslr existing criminal
statutes dealing with "driving under tin
influence.” Instead, it will suffice for
States to establish an administrative
procedure to disqualify (by license
suspension, revocation, or cancellation
CMV operators who violate any clemci
of paragraph (b)(2](I) of ( 383.51. This
administrative procedure would be In
addition to any pre-existing State
criminal or administrative procedures
applicable to the CMV operator’s
specific offense.

Section 383.72
alcohol testing.

The final rule adds a nqw section In
the CDL testing and licensing portion o'
Part 383. This now section states that, t
the act of drivinga CMV, a CDL holder
bat ﬂiven his/her implied consent to
alcohol testing required of him/her by r
State or jurisdiction In tha enforcement
of the BAC-related disqualifying offens>
as defined in 53831, and of the 24-hou
out-of-service provision (Section 392.5)
for any positive BAC

ImpHed consent to

Section 383J31 Testprocedures.

The change to paragraph (a)(1)
requires the State to inform every CDL
applicant of the implied consent stated
in new Section 383.72, and of the
resultant exposure to procedures and |
penalties. The purpose of this change IS
to assure that applicants for the CDL at
fully apprised of the terms implicit in
their acceptance and use of the CDL In
addition, States are encouraged to maki
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full disclosure In the manual (to be
provided (o all CDL applicants in accord
with 8ecUon 383.131) of a Il the
disqualification offenses and penalties
for CMV operators, so that driver
applicants will understand that the
offenses may have more serious
consequences on their CDL than on
other types of licenses.

Paris 390and 391

Part 383 applies to all CMV operators.
All driven covered by Parts 390 and 301
of the FMCSRs are also covered by Part
383. except for drivers in interstate
commerce who operate vehicles that
have a gross vehicle rating of greater
than 10,000 pounds and less than 20,001
pounds, and that ore neither placarded
for hazardous materials nor designed to
carry IS occupants or more. The purpose
of the revision to Part 390 s to
incorporate the new definitions for
alcohol concentration, conviction, and
driving a commercial motor vehicle
under the influence of olcohoL These
definitions were included in the NPRM
under Part 391 revisions. However, with
the revisions to Porta 390 and 391 (53 FR
18058) published May 19,1988 the
definitions will now be contained in Part
390. The purpose of the revisions to Part
391, as contained in this final rule, is to
moke com .etent the BAC level
requirements for all drivers covered by
Part 391. The penalties applicable at 004
percent BAC and above will continue to
differ for the two groups (CDL-holdera
and non-CDL-holders) covered by Part
391 The revision to Part 391 also
changes the term “criminal offenses” to
“"criminal and other offenses" to reflect
the fact that violation of the 004 BAC
standard need not be a criminal offense.

Sect 'n 3525 Intoxicating beverages.

TLa revised paragraph (a)(2) forbids a
CMV operator from having "any
measured alcohol concentration, or any
detected presence of alcohoL while on
duty, or operating, or In physical control
of a motor vehicle." The penalty for
violation of this regulation, as mandated
in Section 12008(d)(1) of the Act, is a 24-
hour out-of-service order.

The new wording ("measured * * *or
detected * * **)follows the
recommendations of three States and of
the International Association of Chiefs
of Police, which noted that "there are
many times that the driver will not be
available to an instrument for measuring
blood alcohol." Each State will have the
discretion to determine whether
"detection” alone is sufficient to Justify
imposition of the 24-hour out-of-service
penalty, or whether and by what means
"measurement” will be required- States
will be responsible for enacting
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appropriate legislation and for Issuing
conforming policy guidelines to
enforcement officials.

The responses of five States exhibited
some uncertainty over the applicability
of 3925 to CDL holders who are not in
Interstate commerce end who are thus
not covered by the FMCSRs In Tarts 390
through 397. By virtue of the Act (at
Sections 12009(a)(2l) and 12008(d)(1)].
the FHWA believes that State
application of (3925toall CDL holders
is one of the 21 requirements with which
States must compgl to avoid a
withholding of Federal-aid highway
funds. The FHWA will, therefore, expect
tho States to enact legislation adapting
i 30225to apply to all CDL holders In
addition to any other drivers subject to
the FMCSRs.

The 24-hour out-of-service penalty for
violations of S392-5 la an explicit
requirement of the Act, and is thus not
subject to regulatory change.
Nevertheless, nine State agencies
emphasized potential enforcement
difficulties with the 24-hour penalty. For
example, States are concerned about
what mechanism to use to implement
the out-of-service requirement and how
to actually keep the driver out of service
for the required period. Commentera
questioned what should be dono with
trucks pulled over on tho aide of the
road, the cargo, and the driver, and what
records they will be required to keep
and transmit Respondents pointed to
problems with the transmittal of out-of-
service information, and with
recordkeeping for out-of-service
violations.

Most of the out of service comments
address the mechanics of putting a
driver out of service for 24 hours.
Currently, ifa driver is Inspected at a
State-operated MCSAP inspection
station the standard inspection form
must be forwarded to FHWA- If the
driver is put out of service this is noted
on the form. In 1987 slightly over 1
million state MCSAP Inspections were
reported, of which 67.581 resulted in
driver out-of-service violations.
(Admittedly, the majority of these out-
of-service sanctions were for less than
24 hours.) If an authorized official takes
a driver out of service after stopping him
along the road. State procedures, which
are not controlled by FHWA, opply.
These procedures will not be changed

.by this regulation.

While foreseeing some difficulties
arising when a driver is put out of
service at the side of the road, as
opposed to an inspection station, the
FHWA does not anticipate that these
problems will be drastically different
from those that now exist with out-of-
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service orders, which may already be
issued under a variety of circumstances.
(For instance, drivers are already placed
out of service for violations of hours-of-
aervice regulations.) Stales will be free
to Implement these orders in whatever
way they deem effective. While the
State may wish to utilize out-of-service
tags, secure the vehicle, or If necessary
tow or Impound 1L these decisions will
be made by the States. Whether or not a
citation is Issued is also a Slate
decision. Recordkeeping and record
transmittal practices also do not need to
differ from those currently used.

Although48 State agencies
commented on the proposed rule, only
nine presented comments which
suggested difficulties with this proposal
Of eleven State police agencies that
commented, only three suggested
difficulties with the proposaL. One, New
Jersey, commented that this proposal
should be workable.

Regulatory Impact

The FHWA has determined that this
action does not constitute a major rule
under Executive Order 12291. The rule it
not expected to result Inan annual
effect on the economy of $100 million or
more, or lead to a major increase in
costs or prices, or have significant
adverse effects on the United States
economy. However, because of the
public interest in the issue of CMV
safety and alcohol use and the expected
benefit In transportation safety, this rule
ia considered significant under the
regulatory policies and procedures of
the DOT. For this reason, and pursuant
to Executive Order 12498, this
rulemaking action has been included on
the Regulatory Program for significant
rulemaking actions.

The economic Impacts of this
rulemaking that will occur are primarily
mandated by the statutory provisions
themselves. The FHWA has prepared an
overall regulatory evaluation for the
various motor vehicle rulemaking
actions that will be issued to implement
the AcL This evaluation, which
addresses some of the provisions
contained in the final ride issued on june
1,1987 (52 FR 20574, FHWA Docket No.
MC-125), and the testing and licensing
standards issued on July 21.1988 (53 FR
27828 FHWA Docket No. 87-18). is in the
public docket and available for
‘nspection in the Headquarters office of
the FHWA, Rocir. 4232.400 Seventh
Street SW,, Washington. DC 20590.
Specific impacts associated with tills
NPRM were analyzed in the NAS study
and are summarized below.

The NAS study examined the costs
and benefits of a scenario which
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involved increased enforcement at three
BAC levels. 0.10, 0.04. and zero percent.
In this enforcement scenario, passive
sensors and/or portable breath testers
were assumed to be used. Using $1
million as the value of a life, the
specified minimum value for DOT
regulatory purposes, the benefit to cost
ratio for the 0.10 percent BAC option
would be 0.8 to 1. For both the 0D4
percent and zero BAC options the
benefit cost ratio was found to be 8.7 to

Using the same increased enforcement
strategy assumptions, but assuming that
the use of passive sensors and or

ortable breath testers would not be
egally permitted, resulted in benefit-to-
cost ratio ranging bom4.1to 1to49 to 1
for the three BAG levels studied.

As noted in the NAS report, the
estimated bonefits and costa are based
on extrapolation from a limited and
imperfect data base. Nonetheless, the
benefits would have to be overestimated
In excess of B50 percent relative to cost
before any of the stated increased
enforcement levels and/or lower BAC
levels would not be cost-effective when
the above devices are used to determine
Broba_ble cause. Greatest-absolute

enefits were with the zero BAC option
with the least being at 0.10 percent BAC.

A significant part of the motor carrier
industries covered by the Act are made
up of small firms, from one-person, one-
truck operations of some owner-
operators, to the thousands -ofjroall ..
fleet operators throughout the country;
For this reason, the benefitand coat m
considerations described In the NAS
study and the regulatory evaluation as
applicable to employers and the motor
carrier Industry in general are equally
applicable to the small entity component
of the industry. Small entities have been
represented at public meetings held to
discuss the Act and have ha
opportunities to submit comments to the
public docket established in conjunction
with FHWA's ANPRM of March 23,1987
(52 FR 9192) and tha NPRM of May 10.
1068 (53 FR18858). The FHWA s fully
committed to doing all that It can to
ensure that no undue burdens are placed
on small entities as a result of this
proposal

Federalism Assessment

This action amends portions of the
FMCSRs primarily to include driving at
BAC levels of 0.04 percent or higher as a
disqualifying offense for CMV operators.
Section 12008(0 of the Act directs the
Secretary to take this action pursuant to
notice and comment rulemaking. Failure
to establish a BAC level will result in
tr}el adoption of e 0.04 level by operation
of law.
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State laws and regulations are not
preempted by this action. However, in
order to avoid a witliholding of Federal-
aid highway funds, States are required
to adopt for CMV operators the BAC
level established pursuant to this
rulemaking or that level which is
established by Section 12008 if the
agency does not set tho level as well as
conforming laws and procedures
necessary to enforce the new
requirements.

The statutory basis for this action is
expressly set forth in the Act (Section
12008(f)]. The FHWA has carefully
considered the federalism implications
of this action in light of the principles,
criteria, and requirements of the
President’s Executive Order on
Federalism, E.0.12812, October 28,1987.
This action limits the policy making
discretion of the States only to the
extent required by the Act and does so
only to achieve the national safety goals
of the Act This action would impose
only minimal additional costs and
burdens on the States. The FHWA does
not believe that this action would
materially reduce the scope of the
governmental functions diccharged by *
the States, or other aspects of State
sovereignty. Furthermore, the final rule
accords significant flexibilities to the
States In the implementation of the
congrcsslonaUy-mandated BAC
standards. For example. States will be
able to treat violations of the 004 BAC
level as administrative and/or criminal
proceedings. For all these reasons, the
FHWA believes that this action will be
consistent with the President's
Executive Order on Federalism.

Appendix A—Typical example of 8UU
implementing legislation.

The following excerpts from the fifth draft
ol tha Model UniformCommercial Driver's
License Act (prepared In July 1983 by the
Model CDL Law Subcommittee of the Legal
Services Committee of AAMVA) exemplify
the a;gfrqaches that States maywishto ~
consider in meeting the requirements of this
final rate. Adoption of this spedfia wording is
not bW '?' on the States. Furthermore. States
are advU.ru (hat AAMVA la continuing to
refine its model legislation, ami is expected
to incorporate the results of this final rale in
its subsequent editions. However, the FHWA
believes that this draft contains a useful
approach to the substance of this rale.

ction 12: Disqualification and
cancellation
a) Disqualification offenses
person is disqualified fromdrivinga_
/for a period of not less than one year if
convicted of a first violation ot .

() Drivinga commercial motor vehicle
under the influence of alcohol or a controlled
substance; ] )

(_2? Driving a commercial motor vehicle
while the alcohol concentration of the
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person's blood () [orj breath (. or other bodi
substance! is 004 or more.

®  Refusal tosubmit tod test to determin
the driver's alcohol concentration while
driving a commercial motor vehicle.

If any of the above violations occurred
while transporting a hazardous material
required to be placarded, the personis
disqualified for a period of not leas than ihn

(b) A person Is disqualified for life If
convicted of two or more violations or any ¢
the offenses specified in paragraph (a), or ai
combination of those offenses, arising from
two or more separata incidents.

° ° ° ° «

Section 13. Commercial drivers prohibited
fromaoperating with any aloohol in system.

(@) Notwithstanding any other provision o
this (Code), a person may not drive, operate
or bein physical control of a CM\V while
having alcohol in hit or her system. )

(b) Apersonwho drives, operates, or Uin
physical control of a OMwhile having
alcohal Inhis or her system or who refuses t
take a teat to determine (his/her) alcohol
content as provided by (Section’14 of this
draft mode Ie%lslatlon) must be placed Out-
of-Sorvics for 24 hoars. )

Section 14. Implied consent requirements
for QW driven. . o

(8) Apersonwho drives « CMV within thi
State ladeemed to have given consent
subject to provisions of (dte State law
establishing alcohol testing standards) to
take a test or tests of that person's blood,
breath, or urine for the purpose of
determining that person's alcohol
concentration, or the presence of other drugs

(b) Atest or tests may be administered at
tha direction ora law enforcement officer,
who after stopping or detaining the MV
driver, ha* probable cause to believe that
driver was driving a CM\V while having
alcohal in his/her system. )

(¢) A person requiested to submit to a test
as provided in subsection () above must be
warned by tha law enforcement officer
requesting the tesL_ that a refusal to submit t
the teat wall result In that person being
disqualified fromoperating a CV\V under
[Section 12 of this draft model legislation.]

d) If the person refuse™ testing, or subrmit!
to a test which discloses an alcohol
concentration of 004 [percent] or more, the
law enforcement officer must submit a swon
report to (State Licensing Agency] certi ng
that the test was requested pursuant to [su
section ga) above? and that the person
refused to submit to testing, or submitted to.
test which disclosed an alcohol coDeentratio
of 004 (percent) or more.

© receipt of the sworn report of a
IS%g_e ocri)cetrrh\gr}tstoiﬁclersubmltt unc;erﬁttJl

ection (d), state licensing agency) m
dlsquahgy the driver from drﬁng a . .
commrercial motor vehicle under (Section i?
or this dralt model I%lslatlon -

Note by the A | law
subcommittee: To facilitate Ihe alcohol
testing of MV drrivers at BACs
recommended by .the FHWA 4 * *the
Committee recommends incorporation of the
above implied concent provision into the
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Model Slate CDL law. The above provision
Tint dariGea the authority of law ]
enforcement officers to request a CIV\V driver
to submit to a lest of their alcohol
concentration at lower levels than currently
allowed under State implied consent laws.
The adoption of this provision would also
eliminate the necessity or officers estimating
a driver* specific DACat roadside, as a _
condition to requesting a CMV driver taking
an alcohol teat. Appropriate administrative
actions would then be imposed upon the test
results. Since drivers face being disqualified
fromoperating a CMV, for teal results of DO4
or greater, tha Committee recommends
adoptl\?%a like dlsquallflcatlor]rpe_rlod for
those who refuse to bo tested. To insure that

tha sanctioning of CMV drivers complies with

due process requirements, each Stale should
integrate provisions of tha Act into existing
notion, hearing, and appeal procedures
currently utilized for other motor vehicle
administrative sanctioning actions.”]

° « ° ° °

A regulatory information number
(RIN) ia assigned to each regulatory
action listed in tlia Unified Agenda of
Federul Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

In consideration of the foregoing, the
FHWA hereby amends Title 4a Code of
Federal Regulations. Chapter HE
Subchapter B. as set forth below:

Listof Subjectsin 49 CFR Parts 383,390,
391, and 392

Highway safety driver requirements.
Highways and roads. Licensing. Motor
carriers—Driver qualification. Reporting
and recordkeeping requirements.1

Catalog of Federal Domestic Assistance
Sg?gral]n Number 20217, Motor Carrier

el
Issth/ed on September 29,185
Robact E. Fanis,

FederalHighwayAdministrator.

PART 383—COMMERCIAL DRIVER'S
LICENSE STANDARDS;
REQUIREMENTS AND PENALTIES

1. Tho authority citation for Part 383
continues to read as follows:

Authority: Title Xl of Pub. L 09-570.100
Stat. 3207-170:40 U5.C. 3102:49 US.C. App.
35, 9 CFR148

2. Section 383.5 is amended by adding
two definitions and revising the
definition entitled "conviction,” placing
them in alphabetical order as follows:
533315  Definition™*.
t * 4 «

"Alcoholconcentration” {AC] means
the concentration of stcohol in a
person’s blood or breath. When

expressed as a percentage it means
grams of alcohol per 100 milliliters of
blood or grams of alcohol per 210 liters
of breath.
° ° ° « °
"Conviction"means an unvacated
adjudication of guilt or a determination
that a person has violated or failed to
comply with the law ina court of
original jurisdiction or by an anthorixed
administrative tribunal, on unvacated
forfeiture of bail or collateral deposited
to secure the person's appearance in
court a plea of guilty or nolo contendere
accepted by the court the payment of a
fine or court cost or violation ofa
condition of release without bati,
regardless of whether or not the penalty

L§ rebated, suspended, or probated.”
« « o L4

"Driving a commercialmotorvehicle
while under the influence of.alcohol”
means commuting any one or more of
the following acts in a CMV: driving a
CMV while the person's alcohol
concentration U 004 percent or more;
driving under the Influence of alcohol as
prescribed by State law;or refusal to
undergo such testing as iarequired by
any Stale or jurisdiction in the
enforcement of §38351(bj(2)(IHA) or (Bj,
?r §3925(a)(2). ,

93*351 [Amended]

3. In 838351, paragraph (b) la revised,C )

and a new paragraph (d) is added, to
read aa follows:

§38351 OtequstKlcadon of driver*.
° ° ° ° «

(o)) Diso\ualification for driving while
under the influence, leaving the scene of
an accident or commission of a felony.

(1) Generalrule. A driverwho is
convicted of a disqualifying offense
specified in paragraph ?b)(Z) of this
section, la disqualified for dee tisas
specified In paragraph (bR3) *fthis
section, if the offense was committed
while operating a commercial motor
vehide.

(2) Disqualifying offenses. The
following offenses are disqualifying
offenses:

@ _
while under the influence ofalcohoL
This shall Indude:

(A) Driving a commercial motor
vehicle while the person's alcohol .
copegentration is 0.04 percent or more; or

ﬁDriving under the influence of
alcohol us prescribed by State law; or

(Q Refusal to undergo such testing as
is required by any State or jurisdiction
in the enforcement of §383.5X(b)(2)()(A)
or (B), or 53925(a)(2).

(1i) Driving a commercial motor
vehicle whOe under the infloenc8 of a
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controlled substance as defined under
Section 102(8) of the Controlled
Substances Act (21 U.S.C. 802(6)),
induding all substances listed in
Schedules | through V of 21 CFR Part
1308, as they may be amended from lime
to lime, Schedule | substances are
identified in Appendix D of this
subchapterend Schedules Il through V
are identified in Appendix E of this
subchapter.

(I Leaving the scene of on accident
involving a commercial motor vehide;

(rv) Afelony Involving the use of a
commercial motor vehide, other than a
felony described In paragraph (b)(2)(v)
of this section; or

(V) The use of a commercial motor
vehide in tho commission of a felony
Involving manufacturing, distributing, or
dispensing a controlled substance when
definedas any substance nnder Section
102(6) of tirts Controlled Substances Act
(21 U.S.C. 802(8)) Induding all
rubstones* listed in Schedules | through
V of 21 CFR Part 1308, as they may be
amended from time to time. Schedule |
substances are identified in Appendix D
of this subchapter and Schedules n
through V are identified in Appendix E
of this subchapter.

(3) Duration ofdisqualification for
driving while under the influence,
leaving thascene ofan accidentor

ommission ofafelony.
Firstoffenders. A drive Is
disqualified for 1 year after the date the
driver la found to have committed an
offense described in paragraphs (b)(2)(f)
through (bX2)(Iv) of this section,
provided the vehicle was not
transportinghazardous materials
required to be placarded under the
Hazardous Materials Transportation
Act (49 U.S.C. App. 1801-1813).
(it) Firstoffenders transporting
hazardous m aterials. A driver is
mdisqualified for 3 years after the date the
driveris foundto have committed on
offense described in paragraphs (b)(2)(f)
through (b)(2Xiv) of this section, if the
vehide was transporting hazardous
materials required to be placarded
nnder the Hazardous Materials

Driving a commercial motor vehicleTransportation Act (49 U.S.C. App.

1801-1813).

(i) First offenders ofcontrolled
substance felonies. A driver is
disqualified for life after the driver is
found to have committed an offense
described in paragraph (b)(2)(v) of this
section.

(tv) Subsequent Offenders. A driver is
disqualified for life after the date the
driver ia found to have committed an
offense described in paragraphs (b)(2)(i)
through (bX2)(fv) of this section, if the
driver had been found to have
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escribed In paragraphs (b)(2)(i) throug
(b)(2)(iv) of this section.

(d) substantialcompliance by States.
(1) Nothing in this rule shall be
construed to require a State to apply Its
criminal or other sanctions for driving
under the influence to a person found to
have operated a commercial motor
vehicle with an alcohol concentration of
0.04 percent except licensing sanclioita
includirg suspension, revocation, or
cancellation.

(@  ASlate that enacts and enforces
through licensing sanctions the
disqualifications prescribed In
3383.51(b) at the 0.04 alcohol
concentration level and gives full faith
and credit to the disqualification of
commercial motor vehicle drivers by
other States shall be deemed in
substantial compliance with section
12009$a)(3) of the Commercial Motor
Vehicle Safety Act of 1988,

4. Section 38372 is added io Subpart
E, as follows:

(138X72 Implied consent to alcottol
testing.

-Any person who holds o CDL shall be
deemed to have consented to such
testing as is required of him/her by any
State or jurisdiction in the enforcement
of § 383.51(b)(2)(t) and S392™(a)(2).
Consent is impLied by driving a
commercial motor vehicle.

5. Section 383.131 is amended by
revising paragraph (a)(1) to read as
follows:

) 38X131 Test procedures.
« *ko

El) Information on-the requirements
described in ( 383.71, the implied
consent to alcohol testing described in
S38372, the procedures and penalties,
contained in S383.51(b) to which a CDL
holder is exposed for refusal to comply .
with such alcohol testing, State
procedures described in 9333.73, and
other appropriate driver information
contained in Subpart F. of this part;

PART 390—FEDERAL MOTOR
CARRIER SAFETY REGULATIONS:
GENERAL

8. The authority citation for Part 390
continues to read as follows:

Authority: 40 US.C. App. 2503 and 2505:49
USC. 3102and 3104:49 14S

7. Section 390.5 is amended by adding

three definitions.
i 39035 DofinMona.
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“Alcoholconcentration " (AC) means
the concentration of alcohol ina
person's blood or breath. When
expressed as a percentage it means
%—ams of alcohol per 100 milliliters of

lood or grams of alcohol per 210 liters
of breath.

"Conviction" means an unvacated
adjudication of guilt, or a determination
that a person has violated or failed to
comply with the law In a court of
original jurisdiction or by on authorized
administrative tribunal, an unvacated
forfeiture of bail or collateral deposited
to secure the person's appearance in
court, a plea of guilty or nolo contendere
accepted by the court, the payment of a
fine or court cost, or violation of a
condition of release without bail
regardless of whether or not the penalty
is rebated, suspended, or probated.

“Driving a commercialmotor vehicle
while underthe influence ofalcohol"
means committing any one or more of
Die following sets in a CMV: driving a
CMV while the person's alcohol
concentration is 0.04 percent or more;
driving under the influence ofalcohol as
prescribed by State law; or refusal to
undergo such testing aa is required by ,
any State or jurisdiction in the
enforcement of $383.51(b)(2)(i)(A) or
B),or{ 39%£(a|—||2).

PART 391—QUALIFICATIONS OF
DRIVERS

A The authority citation for Part 301
continues to read as follows:

AU[hOI’I%Z 49 US.C. App. 29065, 9US.C.
5 and 3102:49 CFR 148

tr 4. 1986 V Rules and Kegulationa
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(i) Driving a commercial motor vehi<
while under the Influence of alcohol.
Hiis shall include:

(A) Driving a commercial motor
vehicle while the person's alcohol
concentration 130.04 percent or more;

(1  Driving under the influence of
alcohol, as prescribed by Stale law; or

(©  Refusal to undergo such testing i
is required by any State or jurisdiction
in the enforcement of S S91.15(c)(2)(1)
(A)or (B), or fi 332.5(a)(2).

(ii) Driving a motor vehicle under th
influence 61a Schedule 1drug or other
substance identified in Appendix D to
this subchaplertl}>an amphetamine, e
narcotic drug, a formulation of an
amphetamine or a derivative of a
narcdtic drug;

ﬁiii) Transportation, possession, or
unlawful use of a Schedule 1drug or
other substance identified in Appendi>
D of this subchapter 11], txnphctaminc:
narcotic drugs, formulations of an
amphetamine, or derivatives of narcol
drugs while on on-duty time;

(iv) Leaving the scene of an accident
which resulted in injury or death; or

(v) A felony involving the use of a
motor vehicle.

(3  Duration ofdisqualification— i)
First offenders. A driver is ditqualificc
for 1 year after the date of conviction t
forferture of bond or collateral If, durir
the 3 years preceding that date, the
driver was not convicted of, or did not
forfeit bond or collateral upon a charg<
of an offense that would disqualify the
driver under the rules of this section.
Exemption. The period of
disqualification iIs 8 months if the

9. In {39115, paragraph (u) is revised conviction or forfeiture of bond or

to read as follows:
9391.15 DtoqutHHcation ot drivers.

(¢)  Disqualification for criminal and
other offenses.

1.  Generalrule. A driver who is
convicted of (or forfeits bond or
collateral upon a charge of) a
disqualifying offense specified in
paragraph éc)(Z) of this section is
disqualified for the period of time
specified in paragraph (c)(3) of this
section, if—

() The offense was committed during
on-duty time as defined in $395.2(a) of
this subchapter or as otherwise
specified; and

collateral soley concerned the
transportation or possession of
substances named in paragraph
(©)(2](11i) of this section.

(i) subsequent offenders. A driver i;
disqualified for 3 years after the date c
his conviction or forfeiture of bond or
collateral if, during the 3 years
preceding that date, he was convicted
of, or forfeited bond or collateral upon
charge of, a* offense that would
disqualify him under the rules in this
section.

PART 392—DRIVING OF MOTOR
VEHICLES

10.  The authority citation for Part 39

(i) Thedriver is employed by a motor continues to read as follows;

carrier or is engaged in activities that
are in furtherance of a commercial
enterprise in interstate, intrastate, or
foreign commerce:

SZ) Disqualifying offenses. The
following offenses are disat'alifying
offenses:

Aoy of Ire Scedulle i and
H Agmmm&%ret* g‘veneirr{i1
[ of thie rabefoepdi.
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Authority; 49 US.C, App. 2306; 49
USC. 3107 9C0R 148

11, InPart 392, 5392.5(a)(2) la reviaed
to read aa follows:

539215 Intoxicating bevsraga*.
(a) P
1) ** %

(20  Consume an intoxicating beverage
regardlesa of its alcohol content, be
under the influence of an intoxicating
beverage, or have any measured alcohol
concentration or any detected presence
of alcohol, while on duty, or operating.
ot ir physical control of a motor vehicle;

(I 3

ut
*ooe m « o*T

(FR Daw WE22835 Filed 9-30-88; 845am)
mlung coot

October 4, 1086 / Kulea and Regulations



Class A Misdemeanor

Mandatory Jail Term

Mandatory Fine

Suspended Sentence Permitted

Mandatory Treatment

Mandatory Court Revocation

Mandatory Administrative Revocation
Permissive Forfeiture For Repeal Offenders

Counts As Prior Conviction For DWI Sentencing,
License Revocation, or Forfeiture

cutfisf
DWI under AS 28.35.030

Yes

Yes

Yes

No

Yes

Yes

Yes

Yes

Yes

H & 3 a
DWI under AS 28.35.039

Yes

No

No

Yes

No

No

No

No

No



CRIME

1st DWI

2nd DWI

3rd DWI

4th DWI

5th DWI

eth DWI

DWLR/DWLS

[/non-DWI

DWLR/DWLS

2/non-DW I

DWLR/DWLS
Court ordered
revoc for ]/DWI

DWLR/DWLS
Court ordered
revoc for 2
or more DWI

COMPARISON OF PENALTIES

CSHB 53 (JUD)

CURRENT LAW

3 days in jail;
90 day loss/license
$250 fine

20 days in jail;

1 yr loss/license
$500 fine

30 days in jail,;
10 yr loss/license
$1000 fine

30 days in jail;
10 yr loss/license
$1000 fine

30 days in jail

10 yr loss/license
$1000 fine

,30 days in jail

10 yr loss/license
$1000 fine

10 days in jail;
1 yr loss/license

10 days in jail;
1 yr loss/license

30 days in jail;
1 yr loss/license
$500 fine

90 days in jail

1 yr loss/license
$1000 fine

CSHB 53 (Jud)

3 days in jail

90 day loss/license
Earn back last 60 dy
$250 fine

20 days in jail

1 yr loss/license
Earn back last 60 dy
$500 fine

60 days in jail

5 yr loss/license
Earn back last 2 yrs
$1000 fine

120 days in jail

10 yr loss/license
Earn back last 5 yrs
$2000 fine

240 days in jail

10 yr loss/license
Earn back last 5 yrs
$3000 fine

360 days in jail

10 yr loss/license
Earn back last 5 yrs
$4000 fine

10 days/jail w/l0 sus
90 day loss/license
80 hrs comm, service

10 days in jail
90 day loss/license

20 days/jail w/10 sus
90 day loss/license
80 hrs comm, service
$500 fine

30 days in jail;
90 day loss/license
$1000 fine
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§ 28.35.029 Motor Vehicles § 28.35.029

Collateral references. — Criminal of-
fenses in connection with rental of motor
vehicles, 38 ALR3d 9-19.

Article 2. Offenses Related to Alcohol and Controlled
Substances; Implied Consent.

Section _ Section

29. Open container , 34. Surrender of license or permit

30. Operating a vehicle, aircraft or wa- 35, Administration of chemical tests
tercraft while intoxicated without consent ,

31, ImPlled consent , 36. Forfeiture of motor vehicle

32. Refusal to submit to chemical test  37. Remission of forfeitures

33. Presumptions and chemical analysis ~ 38. Municipal impoundment and forfei-
of breuth or blood ture

Sec. 28.35.029. Open container, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle, except as provided in (b)
of this section.

(o) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(1) in the trunk of a motor vehicle;

(2) on a motor driven cycle, or behind the last upright seat in a
motor home, station wagon, hatchback, or similar trunkless vehicle, if
the open bottle, can, or other receptacle is enclosed within another
container;

(3) behind a solid partition that separates the vehicle driver from
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of
a passenger in a commercial motor vehicle.

(© In this section

(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);

(2) "commercial motor vehicle” means a motor vehicle for which the
owner receives direct monetary compensation and that has a capacity
of 12 or more persons;

(3 "motor vehicle” means a vehicle for which a driver’s license is
required;

(4) "open" includes having a broken seal;

(5) "passenger compartment” means the area normally occupied by
the driver and passengers and includes a utility or glove compartment
accessible to the driver or a passenger .vhilo motor vehicle is hoing
operated.

(d) A person who violates (a) of this section is guilty of an infrac-
tion. (8 1 ch 142 SLA 1988)

147



5 28.35.030 Alaska Staittkk -js :irr 030

Sec. 28.35.030. Operating a vehicle, aircraft or watercraft
while intoxicated. «@» A person commits the crime of driving while
intoxicated if the person operates or drives a motor vehicle or operates
an aircraft or a watercraft

11) while under the influence of intoxicating liquor, or any con-
trolled substance listed in AS 11.71.1-10 — 11.71.190;

12) when, as determined by a chemical test taken within four hours
after the alleged offense was committed, there is 0.10 percent or more
by weight of alcohol in the person s blood or 100 milligrams or more of
alcohol per 100 milliliters of blood, or when there is 0.10 grams or
more of alcohol per 210 liters of the person's breath; or

tot while the person is under the combined influence of intoxicating
liguor and another substance,

ihi Driving while intoxicated is a class A misdemeanor,

ict Upon conviction under this section the court shall impose a min-
imum sentence of imprisonment of not less than 72 consecutive hours
and a line of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 20 consecutive days and a fine
of not less than $500 if. within the preceding 10 years, the person has
been previously convicted once in this or another jurisdiction of driv-
ing while intoxicated under this or another law or ordinance with
substantially similar elements or refusal to submit to a chemical test
under AS 28.35.0:12 or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 30 con-
secutive days and a line of not less than $1,000 if. within the preced-
ing 10 years, the person has been previously convicted in this or an-
other jurisdiction of more than one of the following offenses or has
more than once been previously convicted of one of the following of-
fenses: 111driving while intoxicated under this or another law or ordi-
nance with substantially similar elements: (2) refusal to submit to a
chemical test under AS 2X.35.032 or another law or ordinance with
substantially similar elements. The execution of sentence may not he
suspended nor may probation be granted except on condition that the
minimum imprisonment provided in this section is served. Probation
may be conditioned as provided in AS 12.55.102. Imposition of sen-
tence may not he suspended. In addition, if the offense involved driv-
ing a motor vehicle for which a driver’s license is required, the per-
son's driver's license shall he revoked in accordance with AS 28.15.181
and the vehicle used in commission of the offense may be forfeited
under AS 28.35.036. In audition, the court: shall order, and a person

1-18
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convicted under tins section shall undertake. lor a term specified by
the court, that program of alcohol education or rehabilitation that the
court, alter consideration of any information compiled under nil of this
section, finds appropriate.

ul) Except as prohibited by federal law or regulation, every pro-
vider of treatment programs to which persons are ordered under icl of
this section shall supply the Alaska court system with die information
regarding llu* condition and treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only he used by a court in sentenc-
ing a person convicted under »ci of this section, or by an officer of the
court in preparing a presenlence report for the use of the court in
.msentencing a person convicted under <c of this section.

<¢i A person who is sentenced to imprisonment lor 72 consecutive
hours upon a first conviction under ici of this section and who is not
released from imprisonment after 72 hours may not bring an action
against the state or a municipality or its agents, officers, or employees
for damages resulting from the additional period of confinement if

ill the employee or employees who released the person exercised
due care and. ir. releasing the person, followed the standard release
procedures of the prison facility: and

(20 the additional period of confinement did not exceed 12 hours,

if) For pmposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35,031>e>. if arising out of a single transaction and a single
arrest, are considered one previous conviction.

<gi Notwithstanding tci of this section, if the court imposes proba-
tion under AS 12.55.102 the court may reduce the fine required to be

imposed under <d of this section by the cost of the ignition interlock
device,

ihi In this section.

<> "operate an aircraft” means to use. navigate, pilot, or taxi an
aircraft in the airspace over this state, or upon the land or water
inside this state:

<2 "operate a watercraft” means to navigate or use a vessel used or
capable of being used as a means of transportation on water for recrea-
tional or commercial purposes on all waters, fresh or salt, inland or
coaotal, inside the territorial limits or under the jurisdiction of the
state. (S 50-5-3 ACLA 1919: am S 1ch 107 SLA 1955: am S 1ch 121
SLA 1967; am S 45 ch 32 SLA 1971; am $ 4 ch 74 SLA 1974; am $$ 2.
3 ch 152 SLA 1978; am $ 28 ch 91 SLA 1980; am < 10 ch 12S SLA
1980; am § 21 ch 45 SLA 1982; am is$ 13— 15ch 117 SLA 1982; am
$ 13 — 15 ch 77 SLA 1983: am $5 4. 5 ch 57 SLA 1989)
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Sec. 28.35.031. Implied consent, ta) A person who operates or
drives a motor vehicle in this state or who operates an aircraft as
defined in AS 28.35.0301 h 1(1) or who operates a watercraft as defined
in AS 28.35.030(h)(2) shuil bo considered to have given consent to a
chemical test or tests of the person’ breath for the purpose of deter-
mining the alcoholic content of the person's blood or breath if lawfully
arrested for an offense arising out of acts alleged to have been commit-
ted while the person was operating or driving a motor vehicle or oper-
ating an aircraft or a watercraft while intoxicated. The test or tests
shall be administered at the direction of a law enforcement officer who
has reasonable grounds to believe that the person was operating or
driving a molar vehicle or operating an aircraft or a watercraft in this
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates an aircraft or watercraft shall be considered to have
given consent to a preliminary breath test for the purpose of determin-
ing the alcoholic content of the person’s blood or breath. A law enforce-
ment officer may administer a preliminary breath test at the scene of
the incident if the officer has reasonable grounds to believe that a
person’s ability to operate a motor vehicle, aircraft, or watercraft is
impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft
that is involved in an accident;

12) committed a moving traffic violation or unlawfully operated an
aircraft or watercraft; in this paragraph, "unlawfully” means in viola-
tion of any federal, state, or municipal statute, regulation, or ordi-
nance. except for violations that do not provide reason to believe that
the operator's ability to operate the aircraft or watercraft was im-
paired by the ingestion of alcoholic beverages; or

13) was operating or driving a motor vehicle in violation of AS
28.35.029(a).

(c) Before administering a preliminary breath test under (b) of this
section, the officer shall advise the person that refusal may be used
against the person in a civil or criminal action arising out of the
incident and that refusal is an infraction. If the person refuses to
submit to the test, the test shall not be administered.

(d) The result of the test under ib) of this section may be used by the
law enforcement officer to determine whether the driver or operator
should be arrested.

ie) Refusal to submit to a preliminary breath test at the request of a
law enforcement officer is an infraction.

if) If a driver or operator is arrested, the provisions cf (a) of this
section apply. The preliminary breath test authorized in this section is
in addition to any tests authorized under (a) of this section. (8 1ch 83
SLA 1969: ami 11 ch 129 SLA 1980: am 5 16 ch 117 SLA 1982: am
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§ 16 ch 77 SLA 1983; am 1—4 ch 76 SLA 1985; am § 2 ch 142

SLA 1988)

Revisor's notes. — The last clause of
gbl(zg of this section was enacted us AS
8.35.031(g). Reorganized in 1985
Effect of amendments. — The 1985
umendment in subsection (b) inserted "or
who operates an aircraft or watercraft" in
ihe first sentence, inserted "aircraft, or
watercraft" in the second sentence, in
pa_ragra[)h (1) inserted "operating or " and
‘aircraft, or watercraft," and in paragraph
2) added the language beginning "or un-

NOTES TO

Editor's notes. — Anchorage v. Geber.
592 P.2d 1187 iAlaska 19791, and other
cases cited in the notes below, wore de-
cided grlor to the enactment of AS
28.35.035, which authorizes the adminis-
tration of a chemical test without consent
in certain circumstances to determine the
amount of alcohol in breath or blood.

Section constitutional. — The porta-
ble breath test authorized by this section
does not constitute an unreasonable
search under the fourth amendment to the
L'nited States Constitution. Leslie v.
Sltga8t6e 711 P.2d 575 (Alaska CI. App.

The imposition of criminal penalties
upon a motorist for his peaceful refusal to
submit to a breath test does not violate his
right to equal protection under the law.
Burnett v. Municipality of Anchorage,
634 F. Supp. 1029 (D. Alaskai, ail'd. 806
F.2d 1447 ﬁ9th Cir. 1986).

The implied consent statute cIearIY
serves a legitimate state interest. All
drivers lawfully stopped are treated
equally, and. from the perspective of the
fourth"and fourteenth amendments, those
drivers are treated no differently from
other sorts of persons suspected of com-
m_|tt|ng criminul acts. 806 F.2d 1447 i9th
Cir. 1986). o

Legislative intent. — In the implied
consent statutes, the legislature has gone
to great lengths to avoid authorizing the
PO|IC€ to take blood alcohol tests forcibly
rom defendants charPed with driving
while intoxicated; the eqlslature has. in-
stead. provided extremeK strong incen-
tives to a defendant to take a breath test
for blood alcohol by providing criminal
penalties. Bass v. Municipality of Anchor-
age, 692 P.2d 961 IAlaska Cl."App. 1984".

lawfully operated"; and in subsections id |
and if) inserted "or operator.”

The 1988 amendment, in subsection ib),
deleted "or" at the end of paragraph (1),
added "or" at the end of paragraph 2).
and addtd paragraph (3).

Opinions of attorney general. — The
Intoxuneter 3000, an infrared alcohol
breath test apparatus, isa "chemical lest"
under this section. 1984 Op. Att'v Gen.

No. 01.

DECISIONS

Consent to breathalyzer test when
driver operates motor vehicle in state.
— It is clear from this section that a
driver consents to take the breathalyzer
test when he operates a motor vehicle in
the Slate of Alaska. State v. Nease. Supe-
{i%rn(iourt, Ist Jud. Dist.. Cr. No. 72-23

Just as a driver's failure to cooperate in
the search conducted by means of a
hreathalyzer test is no impediment to the
classification ofthe Rroceedmg as asearch
incident to arrest, the absence of coopera-
tion is no bar to the characterization of
the taking of breath as a consent search
for which consent lias already heen sup-
plieu by the act of driving on Alaska
roads, Burnett v. Munici alltr of Anchor-
age. 634 F. Supp. 1029 iD. Alaskai, ail'd.
806 F.2d 1447 9th Cir. 1986).

Analysis of this section and AS

28.35.032 demonstrates the legislature's
intention that drivers be considered to
have consented to a chemical test for de-
termmmg the alcohol content of their
blood and that refusal on the driver's part
to submit to such a test will trigger cer-
tain specified consequences. Wirz v. State.
577 P.2d 227 (Alaska 1978).
_ As the supreme court analyzes the leg-
islature's intent in enacting’ this section
and AS 28.35.032. the sections provide
that the operator of a motor vehicle in
Alaska has consented to chemical tests of
b'S blood's alcohol content and that after
the arrested operator refuses to take the
chemical test, he must he advised of the
consequences Rowing from his contem-
plated refusal. The arrestee must be per-
nvtted to reconsider his refusal in light of
that information. Wirz v. Stale. 577 P.2d
227 iAlaska 1978i.
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Sec. 28.35.032. Refusal to submit to chemical test, (a) If a per-
son under arrest refuses the request of a law enforcement officer to
submit to a chemical test under AS 28.35.031(a), after being advised
by the officer that the refusal will, if that person was arrested while
operating or driving a motor vehicle for which a driver's license is
required, result in the denial or revocation of the license or nonresi-
dent privilege to drive, that the refusal may be used against the per-
son in a civil or criminal action or proceeding arising out of an act
alleged to have been committed by the person while operating or driv-
ing a motor vehicle or operating an aircraft or a watercraft while
intoxicated, and that the refusal is a misdemeanor, a chemical test
may not be given, except as provided by AS 28.35.035.

Ibi IRepealed. $ 25ch 77 SLA 1983.1

(©) IRepealed. S 25ch 77 SLA 1983.1

id) IRepealed. £ 25¢ch77 SLA 1983.1

(e* The refusal of aperson to submit to a chemical test of breath
under (a) of this section is admissible evidence in a civil or criminal
action or proceeding arising out of an act alleged to have been commit-
ted by the person while operating or driving a motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

(ft Refusal to submit to the chemical test of breath authorized by
AS 28.35.031(a) is a class A misdemeanor.

ig)  Upon conviction of a person under this section, the court shall
impose a minimum sentence of imprisonment of not less than 72 con-
secutive hours and a fine of not less than 8250 if the person has not
been previously convicted in this or another jurisdiction of driving
while intoxicated under AS 28.25.030 or another law or ordinance
with substantially similar elements or refusal to submit to a chemical
test under this section or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 20 con-
secutive days and a fine of not less than 8500 if within the preceding
10 years, the person has been previously convicted once in this or
another jurisdiction of driving while intoxicated under AS 28.35.030
or another law or ordinance with substantially similar elements or
refusal to submit to a chemical test under this section or another law
or ordinance with substantially similar elements. Upon conviction
under this section the court shall impose a minimum sentence of im-
prisonment of not less than 30 consecutive days and a fine of not less
than 81,000. if, within the previous 10 years, the person has been
previously convicted in this or another jurisdiction of more than one of
the following offenses or has more than once been previously convicted
of one of the following offenses: (1) driving while intoxicated under AS
2S.35.030 or another law or ordinance with substantially similar ele
ments; (2) refusal to submit to a chemical test under this section or
another law or ordinance with substantially similar elements. The
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execution of sentence may not be suspended nor may probation be
granted except on condition that the minimum imprisonment pro-
vided in this section is served. Probation may be conditioned as pro-
vided in AS 12.55.102. Imposition of sentence may not be suspended.
If the offense involved driving a motor vehicle for which a driver’s
license is required, the person’s driver’ license shall be revoked under
AS 28.15.181. In addition, the court shall order, and a person con-
victed under this section shall undertake, for a term specified by the
court, that program of alcohol education or rehabilitation that the
court, after consideration ofany information compiled under (h) of this
section, finds appropriate. The sentence imposed by the court under
this subsection shall run consecutively with any other sentence of
imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro-
vider of treatment programs to which persons are t rdered under (g) of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only be used by a court in sentenc-
ing a person convicted under (g) of this section, or by an officer of the
court in preparing a pre-sentence report for the use of the court in
sentencing a person convicted under (g) of this section.

() A person who is sentenced to imprisonment for 72 consecutive
hours under (g) of this section and who is not released from imprison-
ment after 72 hours may not bring an action against the state or a
municipality or its agents, officers, or employees for damages result-
ing from the additional period of confinement if

<D the employee or employees who released the person exercised
due care and. in releasing the person, followed the standard release
procedures of the prison facility; and

(2 the additional period of confinement did not exceed 12 hours,

() For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

ik) Notwithstanding <g) of this section, if the court imposes proba-
tion under AS 12.55.102 the court may reduce the fine required to be
imposed under (g) of this section by the cost of the ignition interlock
device. (8 1ch 83 SLA 1969; am § '28ch 71 SLA 1972; am § 12 ch 129
SLA 1980; am 8 17 ch 117 SLA 1982; am 88 17 - 20. 25 ch 77 SLA
1983; am 8 i'i cn 60 SLA 1986; am 83 6, 7 ch 57 SLA 1989)

Effect of amendments. — The 1986 28, 1989, inserted "Probation maZ be con-
amendment substituted "may" for "shall"  ditioned as provided in AS 12.55.102"
following "chemical test" near the end of near the end of subsection ig) and added
subsection <al. subsection <ki.

The 1989 amendment, effective August Legislative history' reports. — For re-
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In order to convict a person of refusing
10 Submit to a chemical test of his or tier
breath, the stute must prove thul the indi-
vidual in question knew or perhaps should
have known that the breath test was
sought as evidence in connection with an
investigation of his or her driving while
intoxicated, and, second, that with that
culpable mental state, he or she declined
the lest. Urown v. State, 739 I'lid [HI
<Alaska, Ct. Ap[’J._ 19871, ,

Admission of intoxication. - While a

Irial court mlght,con,sme[ defendant's ad-
mission of intoxication in mitigation nl
punishment, it is not a defense toa refusal
in growde a chemical breath lest Drown
v State. 739 P.2d 182 IAlaska Ct. App.
19871 . . .
Duly to public. — This section does
not create a duty by the Deiqartment of
Public Safely toward the public which, if
breached, can form the basis of a civil ac-
tion for negligence against the depart-
ment. I.undqpmst v. Department of Pub,
Safely. (>74 P.2d 780 iAlaska 1983L.

Limitation for purposes other than
DWI Prosecutlpns. — AS 28.35.032(ai
cannot be restricted to apply solely to
driving while intoxicated prosecutions,
and to the extent that the statute, by pro-

Collateral references. — TA Am. -lur
2d. Automobiles and Highway Traffic,
st 122 to 132, 141, .

oil c.i.s., Motor Vehicles. ? 10-11(L
¢lA C.J.S., Maotor Vehicles. a 593(11
_ Requiring submission to physical exam-
ination or test as violation "of constitu-
tional rights. 25 ALR2d 1407. _

Admissibility in criminal case of evi-
dence that accused refused to submit to
scientific test to determine amount of al-
cohol in svstem. 87 ALR2d 370; 20
ALR-Ith 11i2. _ , .

Suspension or revocation of driver's li-
cense for refusal to take sobriety test, 88
ALR2d 1004.

A laska Statutes

8§28.35.033

viding that "a chemical test shall not be
given" following a breathulyzer refusal,
alTirmntively limits the manner in which
evidence of Intoxication may be obtained,
its limitation must apply with equal force
in ull prosecutions "arising out of acts al-
leged to huve been committed while the
defendant was operating or drlvmg a mo-
tor vehicle while intoxicated" Pena v.
State. (564 P.2d 1119 (Alaska Ct. Ap
1983i, rev'd on other grounds. (184 P.2d
814 (Alaska 19841

Conviction  affirmed. —  See
McCracken v. State, 085 P2d 1275
Alaska Ct. App 19841

former subsection (hi construed,
See tiraham v State. (133 P.2d 211
'Alaska_1981».
Athed in Skuse v. State. 714 P.2d 3(58
'Alaska Ct. App. 19801; Callahan v. State,
709 P.2d 444 EAlas.ka Ct. App. 1989).

Quoted in Cunningham v. State. 708
P.2d 034 (Alaska Ct App. 19891

Cited in Wilson v. Stale, 714 P.2d 302
‘Alaska Ct. ApE. 198-1); Witt v. State. 092
P.2d 976 ﬂ[-\las a Ct. App. 1984); Srala v
Municipality ofAnchorage, 705 P.2d 103
‘Alaska CI. App. 19881; Stocker v. Stale.
700 P.2d 48 (Alaska CI. App. 1988L.

Request before submitting to chemical
sobriety test to communicate with counsel
as refusal to take lest, 97 ALR3d 852.

Request for prior administration of ad-
ditional est as constituting refusal to sub-
mit to chemical sobriety test under im-
plied consent law, 98 ALR3d 572.

Vulidity, construction and application
of statutes proscribing driving with blood-
alcohol level in excess of established per-
centage. 54 ALR-Ith 149.
~ Use of horizontal gaze nystagmus lest
in impaired driving prosecution. 00
ALR4th 1129,

Sec. 28.35.033. Presumptions and chemical analysis of breath
or blood, (@) Upon th**trial ofa civil nr criminal action or proceeding
arising out of acts alleged to have been committed by a person while
operating or driving a motor vehicle or operating an aircraft or a
watercraft while intoxicated, the amount of alcohol in the person's
blood or breath at the time alleged shall give rise to the following

presumptions:
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(1) It’there was 0,05 percent or less by weight of alcohol in the
person’s blood, or 50 milligrams or less of alcohol per 100 milliliters of
the person's blood, or 0.05 grams or less of alcohol per '210 liters of the
person's breath, if shall be presumed that the person was not under
the influence of intoxicating liquor.

(2) If there was in excess of 0.05 percent but less than 0.10 percent
by weight of alcohol in the person’s blood, or in excess of 50 but less
than 100 milligrams of alcohol per 100 milliliters of the person’s
blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol
per 210 liters of the person's breath, that fact does not give rise to any
presumption that the person was or was not under the influence of
intoxicating liquor, but that fact may be considered with other compe-
tent evidence in determining whether the person was under the influ-
ence of intoxicating liquor.

«3) IRepealed, $ I'd ch 129 SLA 1980.1

(4) If there was 0.10 percent or more by weight of alcohol in the
person’s blood, or 100 milligrams or more of alcohol per 100 milliliters
of the person's blood, or 0.10 grams or more of alcohol per 210 liters ot
the person's breath, it shall he presumed that the person was under
the influence of intoxicating liquor.

(b)  For purposes of this chapter, percent by weight of alcohol in the
blood shall be based upon milligrams of alcohol per 100 milliliters of
blood.

<¢) The provisions of (a) of this section may not be construed to limit
the introduction of any other competent evidence bearing upon the
question of whether the person was or was not under the influence of
intoxicating liquor.

<d) To be considered valid under the provisions of this section the
chemical analysis of the person’s breath or blood shall have been per-
formed according to methods approved by the Department of Public
Safety. The Department of Public Safety is authorized to approve sat-
isfactory techniques, methods, and standards of training necessary to
ascertain the qualifications of individuals to conduct the analysis. If it
is established at trial that a chemical analysis of breath or blood was
performed according to approved methods by a person trained accord-
ing to techniques, methods, and standards of training approved by the
Department of Public Safety, there is a presumption that the test
results are valid and further foundation for introduction of the evi-
dence is unnecessary.

<e) The person tested may have a physician, or a qualified techni-
cian, chemist, registered nurse, or other qualified person of the per-
son’s own choosing administer a chemical test in addition to the test
administered at the direction of a law enforcement officer. The failure
or inability to obtain an additional test by a person does not preclude
the admission of evidence relating to the test taken at the direction of
a law enforcement officer; the fact that the person under arrest sought
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to obtain such an additional tost, and failed or was unable so to do. is

likewise admissible in evidence.

(H Upon the request of the person who submits to a chemical test at
the request of a law enforcement officer, full information concerning
the test, including the results of it, shall be made available to the
person or the person’s attorney. (8 1ch 83 SLA 1969; am § 6 ch 104
SLA 1971; am § 13 ch 129 SLA 1980; am 8§ 18 — 20 ch 117 SLA
1982; am E.O. No. 67, § 2 (1987))

Effect of amendments. — The 1987
amendment substituted "The Department
nf Public Sufety" for "The Department of

NOTES TO

Editor's notes. — Anchorage v. Geber.
592 P.2d 1187 (Alaska 1979). cited in the
notes below, was decided prior to the en-
actment of AS 28.35.035, which autho-
rizes the administration ofa chemical test
without consent in certain circumstances
to determine the umount of alcohol in
breath or blood. o

The Implied Consent Statute wiid in-
tended to provide an exclusive
method for obtaining direct evidence
ofa susgect’s blood alcahol content, absent
his or her express consent to the use of
some other form of testm%. Anchora(I;e V.
Geber. 592 P.2d 1187 (Alaska 19791

No other chemical test allowed after
breath test refused. — The express lan-
%ua(]ze nf AS 28.35.0321ai, coupled with
ihe Tegislative history of the Implied Con-
sent Statute, leads to the conclusion that
in enact!nP the Implied Consent Statute
the legisfature intended that once a
breath test had heen refused no other
chemical test would be allowed. Anchor-
%%%g)v' Geber, 592 P.2d 1187 (Alaska

r. prosecuting a charge of operating a
motor vehicle while under the influence of
intoxicating liquor, law enforcement offi-
cials cannot utilize the results of a blood
alcohol test, when the blood used in per-
formmg the test was extracted from the
accused against his or her will, after re-
fusal to submit to a hreathalyzer exami-
nation. Anchorage v. Geber, 592 P.2d
[IP,7 (Alaska 1979). .

"Chen leal test" means an}/ chemical
test — he language of AS 78.35.032(a)
statm? that after refusal to submit to a
test of the breath, "a chemical test shall
not be given," means any chemical test, be
it of the breath, blood, urine or otherwise,
and notjust a chemical test of the breath.

Health and Social Services” In three
places in subsection id).

DECISIONS

Anchorage v. Geber, 592 P.2d 1187
(Alaska "1979). -
Alaska legislature has specified the
foundational facts necessary for the
admissibility ofa chemical analysis of
hreath in subsection (df. Wester v. State,
528 P.2d 1179 (Alaska 1974). cert, denied,
?12937%.5 836,96 S. Ct. 60, 46 L. Ed. 2d 54

This section does not specifk/_ the
method of proof of the foundational
facts, which is controlled by the aPpllca-
ble rules of evidence. Wester v. State. 528
P2d 1179 gAIaska 1974), cert, denied, 423

.57.5836. 6 S. Ct. 60. 46 L. Ed. 2d 54

Rigid proof of such facts not re-
quired. — With the increasing accep-
tance and reliability of the breathalyzer
has come a relaxation of any notion of
n,id proofoffoundatior !facts. Westerv.
State, 528 P.2d 1179 (A'.aska 1974), cert,
denied. 423 U.S. 836, 96 S. Ct. 60. 46 L.
Ed. 2d 54 (19751 .

Effect of last sentence of subsection
(d). — The_ Inst sentence of subsection (d)
merely defines the elements that must be
proved before breathalyzer test results
ma{ be admitted into evidence; it does not
make those results unassailable. Indeed,
the statute creates onIY a presumption of
the test's validity. Keel v. State, 609 P.2d
555 (Alaska 19801.

Compliance with "Breathalyzer Op-
erational Checklist" required. - The
approved methods of adminis«ering the
breathalﬁzer established by the Depart-
ment of Health and Social Services in ac-
cord with subsection (d&OfIhIS section, are
set forth in 7 Alaska Administrative
Code, SEC 30.020. Completion of the
"Breathalyzer Operational Checklist" is
the first 0f 13 procedures established for

—=c
=)
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Froper test administration. Completion of
he checklist ia required under subsection

(d) of this Bection; however, absolute com-

pliance in completing the checklist is not
re(i.uned inorder to render the test results
valid and admissible in evidence. Ovpson
v, Mumupalltg of Anchorage. 574 P.2d
801 FAIaska 1978). .

Effect of compliance with "Breatha-
lyzer Operational Checklist". — The
"Breathalyzer Operational Checklist" is n
simplified” method of.establlshlnP the ad-
missibility of the evidence. It furnished
the court'with a clear record that all the
substantive test procedures were accom-
P_Ilshed, thereby m|n|m|2|ng the possibili-
ies of human “error and failed memory.
This then warrants the presumption un-
der subsection (d) of this section that the
results are valid without any additional
showing of foundational facts. If the
checklist is not complete, the presumption
of validity is inapplicable. But it does not
necessarily follow that the test results
are, therefore, automatically inadmissi-
ble. Oveson v. Munmpallty of Anchorage,
574 P.2d 801 (Alaska 1978) .

Where there has heen substantial
compliance with the "Breathalyzer
Operational Checklist" provision ‘of 7
AAC 8 30.020, and where the record dem-
onstrates that the lest was properly per-
formed, the lest results are admissible un-
der subsection id) of this section. Oveson
v, Mummpalltg of Anchorage, 574 P.2d
801 (Alaska 1978). L

Where the checklist for administering
the breathalyzer test was complete but for
one checkmark, all other pertinent data
were rilled in, and there was uncontro-
vorted testimony that the step in (iuestlon
was ﬁerformed espite the failure to check
ofT the box re?resentmg that step, once
the trier of fact believed the evidence that
the ste'p in question was performed, a
proper foundation was laid to find the re-
sults valid under subsection id)of this sec-
tion. Qveson v. Municipality of Anchor-
age, 574 P.2d 801 (Alaska 1978).

Compliance with the observation
period of 7 AAC !230.020 prior to the
administration of the breathalyzer test
is a requirement for the admissibility of
the test rtsulta, Wester v. State, 628 P.2d
1179éA|aska 1974), cert, denied, 423 U.S.
836, 96 S. Ct. 60. 46 L. Ed. 2d 54 1197,5%.

Where substantial compliance wit
the observation period provision is es-
tablished on the record, a prima facie
showing of the foundational fact of the ob-
servation period necessary to establish ad-
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missibility is satisfied. Wester v. State,
528 P.2d 1179 (Alaska 1974). cert, denied.
423 U.S. 836. 96 S. Ct. 60. 46 L. Ed. 2d 54
(1975%: Oveson v. Mumm?(alltf/ of Anchor-
age, 574 P.2d 801 %Alas a 1978).

A clerical error by the breathalyzer
test operator ought not to render the
reaulta inadmissible without a showin
that the validity of the results is tainted.
Oveson v. Municipality of Anchorage, 574
P.2d 301 (Alaska 1978). .

Merc assertion that ingestion was
hypothetically possible ought not to
vitiate the observation ﬁerlod founda-
tional fact so as to render the breathalyzer
test results inadmissible. Wester v. State.
528 P.2d 1179 (Alaska 1974), cert, denied.
423 U.S. 836, 96 S. Ct. 60, 46 L. Ed. 2d 54
(1975). _

Personal testimony not necessary as
to Dbreathalyzer calibration or am-
poule certification. — While it is re-
quired that a qualified witness_ explain
the functional eifect of the chemical test-
ing, personal testimony is not required as
to the calibration of the instrument or the
accuracy uf the ampoules, Wester v. State.
528 P.2d 1179 (Alaska 1974), cert, denied.
423 U.S. 836. 96 S. Ct. 60, 46 L. Ed. 2d 54
(1975(?. ,

A defendant can guarantee the reli-
ability of the results of a breathalyzer
test by retesting the ampoules. The am-
Doules are preserved and the umount of
lluid and the chemical composition of the
control ampoule are not significantly al-
tered hy performance of the test. Oveson
v, Mummpahtg of Anchorage, 574 P.2d
801 (Alaska 1978). .

Defendant should be permitted to
check the specific ampoules used in
his breathalyzer test. Lauderdale v.
State, 548 P.2d 376 (Alaska 1976).

Since they could be evidence of pro-
priety of teat. — The test and reference
ampoules could be probative evidence of
the propriety or |mpr0pr|etg ofthe breath-
alyzer test. Lauderdale v. State. 548 P.2d
376 (Alaska 1976).

Denial of right to analyze compo-
nents is reversible error. — Where de-
fendant was charged with o eratmq a mo-
tor vehicle while intoxicated, denial of the
ngnt to make an analysis of some of the
components of the breathalyzer machine,
that is to say, to "cross-examine” the re-
sults of the test, would be reversible error
without any need for a showing of preju-
dice. It would be a denial of a right to a
fair trial, and a fair trial is essential to
affording an accused due process of law.
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Lauderdale v. Stale. 548 P.2d 376 (Alaska
1976).

Discretion of district court properly
exercised in requiring production of
ampoules used in breathalyzer test. —
See Lauderdale v. State, 548 P.2d 376
‘Alaska 1976) _

District court was correct in sup-
pressing results of breathalyzer test
where state unable to produce uir
Eoules used in test. — See Lauderdale v.

tate. 548 P.2d 376 (Alaska 1976).

Rule announced %enerally to have
prospective effect but also to have
partial retroactive effect. — See Lau-
d@%f'e v. Stale. 548 P.2d 376 'Alaska

~No evidentiary privilege estab-
lished. — Subsection (a) does not ex-
pressly establish an evidentiary ﬁnvne?e
and the Court of Appeala of Alaska slafed
that it would be inappropriate for the
courts to construe subsection (a) as estab-
I|sh|n% such a_privilege by implication.
Russell v. Municipality of Anchorage, 706
P.2d 687 (Alaska Ct. App. 19851
Testing breathalyzer for radio fre-
quency interference. — When a timely
and aﬁproprlate challenge to admissibility
of a hreBthalvzer test result is made, a
municipality must, at a minimum, dem-
onstrate that the breathalyzer instrument
in question was tested successfully for ra-
dio frequency interference iRKliat least
once in a manner substantially complying
with the manufacturer's recommenda-
tions. and that none of the conditions lor
retesting listed in the manufacturer's RKI
advisory occurred between the time of the
initial RFI test and the challenged breath
test. Thager v. Munici alltY of Anchor-
age, 686 P.2d 721 (Alaska Ct. App. 1984).
This section contains no require-
ment that udvicc of the right to obtain
an independent blood, alcohoi test he

given, and it is not required by antytprpvi-
i

sion of the state or federal constitution.
qg%rger v. Slate, 604 P.2d 1106 (Alaska

_Independent chemical test forfeited
ifnot demundcd. — A statutory right to
an independent sobrlet¥ test is avallable
but it is forfeited it not demanded.
Gunderson v. Municipality nf Anchorage,
762 P.2d 104 (Alaska Ct. _Aﬁp._ 1988).
Police _interference wit mdePen
dent testm?. — The statutory' right to an
independen
torist's right to be |
ence when obtnmm? such a test by his
own efforts and at his own expense.

sobriet?/ test isactually a mo-
ree of police interfer-

Whether the police have substantially in-
terfered with a defendant's opportunity to
obtain an independent test is a question of
fact to be decided by the trial judge.
Gundersen v. Municipality of Anchorage,
762 P.2d 104 (Alaska Ct. App. 1988).
Denial of right to independent
chemical test. — Where the police de-
prive a defendant of his or her statutory
right to an independent blood test, the ré-
sults of the defendant's breath test must
be excluded. Ward v. State, 758 P.2d 87
'Alaska 1988). o
Police denied defendant his right to ob-
lain ai. independent blood test, where the
only reason given for not taking him to
the hospital where he had requested the
lest be performed was that the stale did
not have a contract with that hospital.
Ward v. State. 758 P.2d 87 (Alaska 1988).
Failure to present evidence of re-
suits of mdeFendent testing. — Where
the court allowed the prosecution to
present testimony establishing that the
arresting officers gave defendant a sample
of his breath for independent testing, and
the prosecution was allowed to argue that
his 1ailure to Fres,ent evidence concerning
the results of the independent tests of this
sample indicated the accuracy of the in-
toximeter test, any error was clearly
harmless since overwhelming evidence
was presented to establish that he was un-
der the influence of intoxicating liquor
when contacted by the troopers following
his arrest and in his own testimony he
acknowledged consuming a substantial
guantlty of alcoholic beverages. Lee v.
tate. 760 P.2d 1039 (Alaska Ct. App.

Discovery of results of independent
test. — No statute expressly prohibits a
blood test of a defendant where the defen-
dant consents to a chemical test of his

breath, nor does any statute limit prosecu-

tion access to the results of an indepen-

dent test performed pursuant to subsec-

tion (e): the state is entitled to discover
the results of any independent test actu-
ally obtained. Cunningham v. State, 768
P.2d 634 (Alaska Ct. App. 1989).

Cross-examination Improperly re-

stricted. — In n nrserutinn for nnar<q{rm
of a motor vehicle while intoxicated, the
court improperly restricted defendant’s

cross- lamination of the person who ad-

ministered the breathalyzer test when it

sustained the state's objection to defen-

dant's line of inquiry, where defendant

was seeking through 'his attempted ques-

tioning to raise doubts in the jury's mind
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regarding the reliability nf the teat. Keel
v. Slate, 609 P.2d 555 iAlaska 19801.
Presumption in breathalyzer result.
— Under the wording of this section, the
breuLhalyzer result is cIearI){ viewed as
the presumptive equivalent ot the amount
of alcohol in the person's hlood "at the
time alleged”; in other words, at the time
thut the ofTense was committed, not just
when the breathalyzer examination was
administered. Doylé v. State, 633 P.2d 306
(Alaska Ct. App. 1981: .
~Substantial compliance with rcgula.
tions. — Under subsection id), even If the
stale does not strictly comply with the
regnulatlons it can still show that it has
substantially complied with the regula-
.ons in order to establish a sufficient
foundation to admit the breathalyzer ex-
amination. Ahsogaek v. State, 652 P.2d
505 (Alaska Ct. -\pp. 1982); Gilbreath v
(l\{lgugngmlpallty of Anchorage, 773 P.2d 218

Results of the breathalyzer lest were
admissible even though the records for the
breathalyzer instrument showed that it
had been calibrated at an interval of 61
days instead of within 60 days as required
bg 7 AAC § 30.050. Ahsogaek v. State,
652 P.2d 505 (Alaska Ct. App. 1982).

Admission of breath test results
where substantial compliance with
regulations. — Even where defendant's
breath test was administered by an uncer-
tified officer on an intoximeter that was
not recalibrated at 60-day intervals as re-
quired b){ 7 AAC 30 1)50. the test results
were still admissible because onIY. sub-
stantial compliance with the applicable
re%ulatlons is required. Herter v. State,
715 P.2d 271 (Alaska Cl. App. 1986).

Breathalyzer packet admissible us
evidence. — Tho admission of the breath-
alyz r packet as a foundation for the in-
tro iction of breat_hal?;ze_r evidence in a
dru.ik driving case is the introduction ofa
public record of factual findings recorded
In the regular course of official business,
made independently and well in advance
of any particular prosecution, and does

not violate the defendant’s right to con-

frontation under the 6th amendment.
State v. Hug?ms. 659 P.2d 613 IAlaska
Ct. App. 19821.

Documents referred to us a breathalyzer
packet were admissible under the public
records exception to the hearsay rule.
State v. Huggms, 659 P.2d 613 &Alaska
Ct. App. 1982).

Suppression of breath test results.
— A defendant has the burden of showing

M otoh Vehicles
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that by virtue ol some action or inactjon
on the part of the prosecuting authority,
he was not furnished n reasonable means
of verifying un adverse breath test result.
Once the defendant has sustained his bur-
en of showing that he was not furnished
a reasonable means of verification, he has
established a prima facte case that the
breath lest results should be suppressed:
and in order to avoid suppression, the gov-
ernmental agency in question must then
prove by a preponderance of the evidence
that its failure to provide the defendant
an independent means of verifying the re-
sult was free of fault. State v. Kerr. 712
P.2d -100 (Alaska Ct. App. 1985).
Waiver of objection — In the absence
of a specific reservation of the issue dur-
ing the course of a trial, a party failing tu
object on foundational grounds to admis-
sion of blood- or breath-alcohol test results
cannot late.- object to the application of
the statutory presumption of intoxication
Macauly v. State, 73-1 P.2d 1020 (Alaska
Ct. App. 1987). _
Effect of alcohol consumption after
accident is Jurty question. — The issue
of whether and to what extent defendant's
consumption of alcohol after the accident
but before a breathalyzer examination af-
fected his breathalyzer result was a ques-
tion which was properly left for the jur
Dovle v. ?tate, 33 P.2d 306 (Alaska Ct.

. 1981).

pqury should be made aware of statu-
tory presumption. — A jury considering
drunk driving, assault (involving molor
vehiclesl, manslaughter, and negligent
homicide cases should be made aware of
the statutory presumption concerning in-
toxication in subsection <). Dresnek v
State. 697 P.2d 1059 %AIaska Ct. App.
1985), afTd. 718 P.2d 156 (Alaskab), cert,
denied, 479 U.S. 1021, 107 S. Ct. 67D. 93
L. Ed. 2d 729 (1986). _

Jury instructions. — In prosecution
for drunk driving mansla.ugfhter and sec-
ond-degree assault, the trial court did not
err in instructing the jury that if it found
that there was 10" or ‘more alcohol in
defendant's blood at the time of the acci-
dent, it could infer that he was under ihe
influence of intoxicating liquor. Dresnek
v. State. 697 r.2d 1+s0 -Alaska Ct. App.
1985), ail'd, 718 P.2d 156 (Alaskab) cert,
denied, 479°U.S. 1021,7107°S. Cl. 679, o3
L. Ed. 2d 7_29é1986).

Applied in Catlett v. State. 585 P.2d
553 (Alaska 1978); Erickson v, Municipal-
|t¥ of Anchorage, 662 P.2d 963 (Alaska
Ct. App. 19831,
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uoted m Godwin v. Htute, 554 112d
4611 (AliiHkn 1976); Slmgson v. Municipal-
ity of Anchorage, 635 P.2d 1197 IAlaska
Ct. App. 1981); Cooley v. Municipality of
/1\9r18c2horage, 649 P.2d 251 (Aluska Ct. App.

Stated in Wren v. Stnte, 577 P.2d 235
*Alaska 1978): Lyle v. State. 600 P.2d
1357 [Alaska 1979); O'Leury v. Stale, 604
P.2d 1099 (Alaska 1979); Municipality of
Anchorage v. Serrnno, 649 P.2d 256
iAlaska Ct. App. 1982).

Collateral refcreneea. — 7TA Am Jur
2d, Automobiles and Highway Traffic.
05 361, 375 to 380. .

61A C.J.S., Motor Vehicles. 4 633(2).

Admissibility and weight of evidence
hased on scientific test for intoxication or
presence of alcohol in system. 127 ALU
1513; 159 ALR 209.

Degree or nature of intoxication for Fu?
O -

?oses of statute mukin% it a criminal o

ense to operate an automobile while in

Lhat condition, 142 ALR 555.
Validity, construction, and application

of legislation creating presumption of in-

toxication or the like from presence ol

sApecmed percentage of alcohol in blood. 46
LR2d 1176; 16 ALR3d 748.
_Qualification as expert to .testlf}/ as to

findings or results of scientific tes

termine alcoholic content of blood. 77
LR2d 971

.Con_stitu.t'ion_al right of one charged
wiLh intoxication to summon a physician

to de-

Cited in Sullivan v. Municipality of An*
chorage, 577 P.2d 1070 IAlusku 1978);
lleeves v State. 599 P.2d 727 (Aluska
1979); Nygren v. State, 616 P.2d 20
iAluska 19H0); Uruhutn v, Stale, 633 P.2d
211 |Alaska 1981); Morris v. Parley En-
lers, Inc, 661 P2d 167 (Alaska 19831,
Pena v. State. 664 P.2d 169 IAlaska Ct
Aﬂ) 19H3); Edgrnon v. Statu, 702 P.2d
643 (Alaska Ct. App. 19851,

it accused's own expense lo make lest for
alcohol in system, 78 AlR2d 905.

AdmISSIbI|It% in criminal case of blood
alcohol test where blood was taken fror.t
unconscious driver, 72 ALR3d 325.

Necessity and sufficiency of proof Ihal
lusts of blood alcohol concentration were
conducted in conformance with prescribed
methods, 96 ALR3d 745.

Admissibility in criminal case of blood
alcohol test where blood was taken despite
defendant's objection or refusal to submit
to test, 14 ALR4th G90. _

Destruction of ampoule used in alcohol
breath test as warrantmﬁ suppression of
result of tcsl, 19 ALR4th 509.

Validity, construction and application
of statutes proscribing driving with blood-
olcnhol level in excess ol established per-
centage. 54 AlLR4lh 149,
~Use of horifonlal gaze nystagmus test
in _unpaired driving prosecution. 60
ALR4In 1129.

Sec. 28.35.034. Surrender of license or permit. A person whose

license or permit to operate or drive a motor vehicle has been revoked
under AS 28.15.165 or 28.15.181 shall surrender the license or permit
to the department on receipt of notice of the revocation. After the
period of revocation has expired, the person may make application for
a new license as provided by law. (S 1ch 83 SLA 1969; am § 14 ch 129
SLA 1980; am 5 21 ch 77 SLA 1983)

NOTES TO DECISIONS

21(%uoicd in Graham v. State. 633 P.2d 1187 (Alaska 1979&; Pena v. Stale, 664

JiAlaska 1981). P.2d 169 (Alaska Ct. App. 1983).
Cited in Anchorage v. Geber, 592 P.2d
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Collateral references. — 7A Am. Jur. 60 C.J.S.. Motor Vehicles, * 164.21.
id,lﬁxutomoblles and Highway Trnffic.

Sec. 28.35.035. Administration of chemical tests without con-
sent. (a) If a person is under arrest for an offense arising out of acts
alleged to have been committed while the person was driving a motor
vehicle while intoxicated, and that arrest results from an accident
that causes death or physical injury to another person, a chemical test
may be administered without the consent of the person arrested to
determine the amount of alcohol in that person’s breath or blood.

ih) A person who is unconscious or otherwise in a condition render-
ing that person incapable of refusal is considered not to have with-
drawn the consent provided under AS 28.35.031(a) and a chemical test
may be administered to determine the amount of alcohol in that per-
son's breath or blood. A person who is unconscious or otherwise inca-
pable of refusal reed not be placed under arrest before a chemical test
may be administered.

tc) If a chemical test is administered to a person under (a) or (b) of
this section, that person is not subject to the penalties for refusal to
submit to a chemical test provided by AS 28.35.032 and 28.35.034.
(S 21 ch 117 SLA 1982; am 8 22 ch 77 SLA 1983)

NOTES TO DECISIONS

Section should not be rend broadly. incapable of manifes_tinﬁ his intent to re-
— In light of the fact that the legislature  fuse. Bass v. Municipality of Anchorage.
has gone to great lengths to avoid autho- 692 P.2d 961 IAlaska Cf. ApF, 1984).

rizing the police to forcibly take blood  The legislature's choice of language
tests, this ‘section should “not he read seems to he consistent with the theory

broadlv. Bass v. Municipality of Anchor-

age. 692 P.2d 961 iAlaska Ct. App. 1984).

Effect of section. — The legislature
has eliminated a driver's ability to refuse
a chemical sobriety test when an arrestee
is involved in an accident that results in
the death of or m;Fyrzv to another pL; ;n.
Pena v. State. 684 P.2d 864 (Alaska 1984),

Application of subsection tb). — The
fact that it was not practical to offer a
defendant a breathalyzer test does not
bring the case within subsection thi of this

section; what does seem to fall within sub-

section ib) is a narrow class of cases where
the defendant is unconscious or otherwise

that subsection ib) of this section was in-
tended to apFIy only to situations where a
blood-alcohol test” could be conducted
without any violence such as where an ar-
restee is unconscious. Bass v. Municipal-
ity of Anchorage, 692 P.2d 961 (Alaska
Ct. App. 1_9848. .

Stated in ogelln v. State. 659 P.2d
1206 {Alaska 1 838; Pena v. State. 664
P.2d 169 (Alaska Ct. App. 19831

Cited in Herter v. State, 715 P.2d 274
(Alaska Ct. App. 1986); Srala v. Munici-
pality of Anchorage, 765 P.2d 103 iAlaska
Ct. App. 1988).

Sec. 28.35.036. Forfeiture of motor vehicle, ia) After conviction
of an offense under AS 28.35.030 or 28.35.032 involving a motor vehi-
cle of a type for which a driver’s license is required, the state may
move the court to order the forfeiture of the motor vehicle involved in
the commission of the offense if the convicted person has been previ-

175
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ously convicted in this or another jurisdiction of more than one of the
following offenses or has more than once been previously convicted of
one of the following offenses:

(1) driving while intoxicated under AS 28.35.030 or another law nr
ordinunce with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 oran-
other law or ordinance with substantially similar elements.

Ib) For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

<©) Upon receipt of a motion for forfeiture, the court shall schedule a
hearing on the matter and shall notify the state and the convicted
person of the Lime and place set for the hearing. At the hearing, the
court may order the forfeiture of the motor vehicle if the court, sitting
without a jury, determines by a preponderance of the evidence that
the forfeiture of the motor vehicle will serve one or more of the follow-
ing purposes:

(1) deterrence of the convicted person from the commission of future
offenses under AS 28.35.030;

(2) protection of the safety and welfare of the public;

(3) deterrence of other persons who are potential offenders under
AS 28.35.030; or

(4) expression of public condemnation of the serious or aggravated
nature of the convicted person’s conduct.

(d) Upon forfeiture of a motor vehicle the court shall require the
surrender of the registration and certificate of title of that motor vehi-
clc. The registration and certificate of title shall be delivered to the
department.

le) If not released under AS 28.35.037, a motor vehicle forfeited

under this section may be disposed of at the discretion of the depart-
ment. <§ 23 ch 77 SLA 1983)

NOTES TO DECISIONS

Section inuppticnblc to airboats. — airboat is not "a motor vehicle of a type
A court may not forfeit the vehicle of a  for which a driver's license is required."
person convicted of driving while intoxi-  State v. Stagno, 739 p.2d 198 (Alaska Cl.
cated on public property in an airboat: an  App. 1987).

Sec. 28.35.037. Remission of iorfeitures. (a) Upon receiving no-
tire from the court of the time and plao. set for a hearing under AS
28.35.036, the state shall provide to every person who has an ascer-
tainable ownership or security interest in the motor vehicle written
notice that includes

(1) a description of the motor vehicle;

(2 the time and place of the forfeiture hearing;
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(3) the legal authority under which the motor vehicle may be for-
feited;

(4) notice of the right to intervene to protect the interest in the
motor vehicle.

(b) At the hearing, a person who claims an ownership or security
interest in the motor vehicle must establish by a preponderance of the
evidence that

(1) the petitioner has an interest in the motor vehicle acquired in
good faith;

(2) a person other than the petitioner was convicted of the offense
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not
know or have reasonable cause to believe that it would be used in thc-
commission of an offense.

(c) If a person satisfies the requirements of (b) of this section, the
court shall order that an amount equal to the value of the petitioner’s
interest in the motor vehicle be paid to the petitioner or the court
shall order that the motor vehicle be released to the petitioner to-
gether with title to the motor vehicle.

(d) Forfeiture of a motor vehicle under AS 28.35.036 is without
prejudice to the rights, and does not extinguish the claims of a creditor
with an interest in the motor vehicle. (8 23 ch 77 SLA 1983)

Sec. 28.35.038. Municipal impoundment and forfeiture. Not-
withstanding other provisions in this title, a municipality may adopt
an ordinance providing for the impoundment or forfeiture of a motor
vehicle involved in the commission of un offense under AS 28.35.030.
28.35.032, or an ordinance with elements substantially similar to AS
28.35.030 or 28.35.032. An ordinance adopted under this section is not
required to be consistent with this title or regulations adopted under
this title. (8 23 ch 77 SLA 1983)

Article 3. Reckless and Negligent Driving.

Section o
40. Reckless driving
45, Negligent driving

Sec. 28.35.040. Reckless driving, (a) A person who drives a mo-
tor vehicle in the state in a manner that creates a substantial and
unjustifiable risk of harm to a person or to property is guilty of reck-
less driving. A substantial and unjustifiable risk is a risk of such a
nature and degree that the conscious disregard of it or a failure to
perceive it constitutes a gross deviation from the standard of conduct
that a reasonable person would observe in the situation.
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SUBCHAPTER F—VESSEL OPERATING REGULATIONS

IRT 95—OPERATING A VESSEL
WHILE INTOXICATED

Purpose.
1 Applicability.
frtDEF'”'“On of terms as used In Ihls
it
I

Operating a'vessel.
Standard of Intoxication,
é\giopnon of State standards,
R

i Evidence of intoxication. . .

> Reasonable cause for directing a

.emical test, , _

[} Refusal to submit to testing.
General operating rules for vessels

Isected. or Ung?t t0  Inspection

s
or Chapter 33 Title 4 Onited
tes Code

I Resgon'sibility for compliance.
i Penalties.
.Eolri4t6v: 46 U.S.C. 2302, 3306. and 7701

rce: CGD 84-099. 52 PR 47532. Dec.
*87, unless otherwise noted,

X1 Purpose.

~The purpose of this part Is to es-
ish intoxication standards under
.5.C. 2302 and to prescribe restric-
3and responsibilities for personnel
essels inspected or subject to in-
tion, under Chapter 33 of Title 46
cd States Code. This part does not
_>th enforcement by a State of its
icanle laws and regulations con-
Ang operating a recreational vessel
e intoxicated.

) Nothing in this part shall be con-
ed as limiting the authority of a
el's marine employer to limit or
Jlibit the use or Possessmn of alco-
on board a vessel.

005 Applicability.

) This part is alpplicable to a vessel
sept those excluded by 46 U.S.C.
1) operated on waters subject to
jurisdiction of the United States.
.to a vessel owned in the United
ces on the high seas. This includes
oreign vessel operated on waters
ject to the jurisdiction of the
‘tel States.

i) This part Is also applicable at all
.85 to vessels inspected, or subject

QO

to Insgectipn, under Chapter 33 of
Title 46 United States Code.

ECGD 84-099. 52 FR 47532, Dec. 14 1987,
GD 84-009. 53 FR 13U7. Apr. 21. 19881

995.010 Definition of terms os used in
this purt.

“Alcohol" means any form or deriva-
tive of ethyl alcohol (ethanol).

"Alcohol concentration" means
either grams of alcohol per 100 m illili-
ters of blood, or %rams of alcohol per
210 liters of breath.

"Chemical test" means a test which
analyzes an individual's breath, blood,
urine, saliva and/or other bodily fluids
or tissues for evidence of drug or alco-
hol use.

“Controlled substance" has the same
meaning assigned by 21 U.S.C. 802 and
includes all” substances listed on
Schedules | through V as they may be
revised from time to time {21 FR
Fart 1308).

“DruP” means any substance (other
than alcohol) that has known mind or
function-altering effects on a person,
specifically including any psychoactive
substance, and including, but not lim -
ited to, controlled substances.

"Intoxicant" means any form of al-
cohol, drug or combination thereof,

“Law enforcement o/ficer" means a
Coast Guard commissioned, warrant,
or petty officer: or any other law en-
forcement officer authorized to obtain
a chemical test under Federal, State,
orlocal law.

"Marine employer" means the
owner, m maging operator, charterer,
agent, master, or person in charge of a
vessel other than a recreational vessel.

"Recreational vessel" means a vessel

meeting the definition in 46 U.S.C.
2101(‘2 ) that is then being used only
for pleasure.

"Underway” means that a vessel is
not at anchor, or made fast to the
shore, or aground.

"Vessel" includes every description
of watercraft or other artificial con-
trivance used, or capable of being

used, as a m™ans of transportation on
water.
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Coast Guard, DOT

"Vessel owned in the United States”
means any vessel documented or num -
bered under the laws of the United
States: and, any vessel owned by a citi-
zen of the United States that is not
documented or numbered by any
nation.

CGD 84-099, 52 FR 47532, Dec. 14 1987
GD 84-099,53 FR 13117. April 21, 19881

995.015 Operating a vessel.

For purposes of this Eart, an individ-
ual is considered to be operating a
vessel when: ,
(Ia)_The individual has an essential
role"in the operation of a recreational
vessel underway, including but not
limited to navigation of the vessel or
control of the vessel's propulsion
system. . . . ,
.(bR The individual is a crewmember
(including a licensed individual), pilot,
or watchstander not a regular member
of the crew, of a vessel other than a
recreational vessel.

995.020 Standard of intoxication.

Anindividual Is intoxicated when:

(@) The individual is operating a rec-
reational vessel and nas an alcohol
concentration of .10 percent by weight
ormore in their blood; . ,

b) The individual is operating a

vessel other than a recreational vessel
and has an alcohol concentration of
.04 percent by weight or more in their
blood; or, = , ,
*(c) The individual is operating any
vessel and the effect of the
intoxicant(s) consumed by the individ-
ual on the person's manner, disposi-
tion, speech, muscular movement, gen-
eral appearance or behavior is appar-
ent by observation.

[:CGD 84-099, 52 FR 47532, Dec. 14. 1987,
GD 84-099, 53 FR 13117, April 21. 19881

995.025 Adoption of Slate standards.

imr
ter:
Ing
def
bio
"in
ing
ale
pli!
Int

(@) This section applies to recre-

ational vessels on waters within the
%eographlcal boundaries of a State
aving a statute defining a percentage
of alcohol in the bloo

for the pur-

poses of estahlishing that a person op-
erating a vessel is Intoxicated or im-

paired due to alcohol
%)) If the a Phca e
tablishing a standard for determining

ble State statute es-
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ty operate a civil aircraft In a Cate-
rdv [l or Cate%ory [l operation coll-
ided by the holder of a certificate
:ued under Part 121, 123, 125, ,129, or
5 of this chapter unless the oper-
mn is conducted In accordance with

at certificate holder's operations
eclflcatlons.

mdt, 91-173, 46 FR 2289, Jan. 8, 19811

17 Flight crewmcmbers at stations.

a) During takeoff and landing, and
die en route, each required flight
~wmember shall—

1) Be at his station unless his ab-
nce is necessary in the performance
his duties in connection with the
eration of the aircraft or in connec-
>n with his physiological needs; and
2) Keep his seat belt fastened while
his station.

b) After July 18. 1978, each
ired flight crewmember of a y.s.
Elstered civil airplane shall, du
eoff and landing, keep the shou%
mmess fastened while at his station,
ds paragraph doesrot apply if—
1) The seat at the crewmember's
ition is not equipped with a shoul-
rharness; or

ZL The crewmember would be
able to perform his required duties
th the shoulder harness fastened.

oc. No. 1580. Amdt. 1-1. 28 FR 6704, June
1983, as amended by Amdt, 91-24, 30 FR
120. Oct. 15. 1905: Amdt. 91-139,"42 FR
103, June 16,19771

18 Prohibition againot
with crewmembers.

a) No person may assault, threaten,
timidate, or Interfere with a crew-
:mber In the performance of the
‘'wmember’s duties aboard an air-
ift being operated.

mdt. 91-152, 43 FR 22640, May 25, 197681

19 Careless or reckless operation.

No person may operate an aircraft in
careless or reckless manner so as to
mdanger the life or property of an
ner.

interference

ftdoral Aviation Administration, DOT

I 10 Careless or reckleso operation
other than for the purpose of air navi-
gation.

No person may operate an aircraft
other than for the ?ur ose of air navi-
gation, on any Bar 0f the surface of
anairport used by aircraft for air com-
merce (Including areas used by those
aircraft for receiving or discharging
Persons 0rcargo), in a careless or reck-
essmanner so as to endanger the life
orproperty ofanother,

[Amdt. 91-43, 32 FR 9641, Juiy 4. 1907]

891.11  Alcohol or drugH

(@) No person may act or attempt to
act as a crewmember of a civil air-

craft—

(1) Within 8 hours after the con-
sumption of any alcoholic beverage:

(2) While under the Influence of al-
cohol: )

(3) While using any drug that af-
fects the persor's faculties in any way
ijaw to safety; or
hile having .04 Rercent by
tormore alcohol in the blood.
Exceptin an emergency, no pilot
of a civil aircraft m_ay allow a person
who appears to be infoxicated or who
demonstrates by manner or physical
indications. that the individual Is

under the influence of drugs (except a
medical patient under proper care) to
be carried in that aircraft,

(c) A crewmember shall do the fol-
Iowm%;

&1) nrequestofalaw enforcement
officer, submit to a test to indicate the
Bercentage by weight of alcoholin the

lood, when— . .

(1LT.he law enforcement officer is
authorized under State or local law to
conduct the test or to have the test
conducted; and , ]

(li) The law enforcement officer is
requesting submission to the test to in-
vestigate a suspected violation of State

orlocal law governing the same or sub-

stantially similar conduct prohibited
by paragraph (a)(1), (a)(2), cr (a)(4) of
this section. o

(2) Whenever the Administrator has
reasonable basis to believe that a
erson mazy have violated paragraph
a)(1), (a)(Z), or (a)(4) of this section,
hat 'person shall, upon request by the
Administrator, furnish the Adminis-

a

POB 089 1
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§91.13

trator, or authorize any clinic, hospi-
tal, doctor, or other person vo release
to the Administrator, the results of
gach test taken within 4 hours after
actln% or attempting to act as a crew-
member that indicates Bercentage by
weight of alcohol in the blood.

(d% Whenever the Administrator has
a reasonable basis to believe that a
erson may have violated paragraph
Fa)(B) of this section, that person
shall, upon request by the Administra-
tor. .furn|sh the Administrator, or au-
thorize any clinic, hospital, doctor, or
other person to release to the Admin-
istrator, the results of each test taken
within 4 hours after acting or attempt-
mgi to act as a crewmember tuat indi-
cates the presence of any drugs in the

ody.

(e{ Any testinformation obtained by
the Adniinistrator under paragraph (CJ
or (d) of this section may be evaluate
in determining a person's qualifica-
tions for any airman certificate or pos-
sible violations of this chapter and
may be used as evidence in ang legal
8roceed|ng under section 602, 609, oi
01 of the Federal Aviation Act of
1958.

‘Doc. No, 21950, Amd
Apr. 17 1985, as ame
51 FR 1229. Jan. 9.19

991.12 Carriage of narcotic drugs, mari-
huana, and depressant or Stimulant
drugs or subBtances.

a) Except as provided in paragraph
(b) of this section, no person may op-
erate a civil aircraft within the United
States with knowledge that narcotic
drugs, marihuana, and depressant or
stimulant drugs or substances as de-
fined in Federal or State statutes are
carried in the aircraft. , ,

(b) Paragraph (a) of this section
does not apply to any carriage of nar-
cotic drugs, marihuana, and depres-
sant or stimulant drugs or substances
authorized by orunder any Federalor
State statute or by any Federal or
State agency.

BDoc. No. 12035 Amdt. 91-117. 38 FR 17493,
uly 2.1973)
991.13 Dropping objects.

No pilot in command of a civil air-
craft ‘may allow any object to be

151
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(b)
on the part of any person for enforce-
ment of the provisions of this part or
for damages resulting from noncompll-
ance with this part.

§219.19 Field Manual.

éa) Technical procedures for post-ac-
cldent testing required by Subpart C
of this part, recommended practice
standards for breath and urine testing
under Subpart D of this part, and re-
lated materials deslgned to assist the
railroads In establishin

programs for
control of alcohol an

drug use are

contained In the FRa Alcohol ,ancfr{h

Drug Field Manual which Is revised
from time to time by the Office of
Safety, FRA..

(b) The Field Manual may be In-
spected at the Office of the Associate
Administrator for Safety, FRA, 400
Seventh Street, SW., Washington, DC
20590. The Field Manual may be pur-
chased the National Technical Infor-
mation Service, Order Department,
5285 Port Royal Road, Springfield,
Virginia 22101.

§21921 Information collection.

(i») The Information collection re-
quirements of tills part have been re-
viewed by the Office of Management
and Budget pursuant to the Pager-
work Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have heen assigned
OMB controlnumber 2130-0526.

(b) The information collection r
quirements are found In the following
sections:

<1) Section 219.203.
Section 219.205.
Section 219.207.
Section 219.209.
Section 219.211.
Section 219.213.
Section 219.301.
Section 219.303.
Section 219.305.

Section 219.307.

1) Section 219.309.

2) Section 219.401.

3) Section 219.405.

4) Section 219.407.
5) Section 219.501.

17) Section 219.503.

(50 FR 38660, Sept. 24, 19851

(6] %]

4
5
b
1
8
9
1
1
1
1
1
1

Creates a private right of uctlon

u
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49 CFR Ch. N (10-1-87 Edition)
Subport B—Prohibitions

9219.101 Alcohol and drug use prohibited.

(a) Prohibitions. Except as provided
In"'5219.103

(1) No employee may use or possess
alcohol or any controlled substance
while assigned” by a railroad to per-
form covered service;

(Zd) No employee may report for cov-
ered service, of go or remain on duty
In covered servicé while—

(1) Under, the Influence of or Im-
paired by alcohol;

(ll? Havm? .04 percent or more alco-
pl Inthe blood; or

(1)~ Under the influence of or Im-
paired by any controlled substance.

(b) Controlled, substance. "Con-

trolled substance" Is defined by §219.5
of this part. Controlled substances are
grouped as follows: marijuana, narcot-
ics (such as heroin and codeine) stimu-
lants (such as cocaine and amphet-
amines), depressants (such as barbitu-
rates and minor trangumzers), and
hallucinogens (such 03 the "drugs
known as PCP and ,LS,DJ, Controlled
substances Include llicit rugs(gSched-
ule 1), drugs that are required to be
distributed only by a medical practi-
tioner's reSCYIPtIOH or other authori-
zation (Schedules Il through IV, and
Vi, and cer-

some drugs on Schedule | nd |
arations for which distribu-

tain Preﬁ
tion Is through documented over the
countersalesg(Schedule Voonly). .

(c) Railroad rules. Nothing In this
section restricts a railroad from Impos-
ing an absolute prohibition on the
Bresence,of alcohol or any drug In the

ody fluids of persons In its employ,
whether In furtherance of the purpose
of this partor forother purposes.

d) Construction. This section shall
not be construed to prohibit the pres-
ence of an unopened container of an
alcoholic beverage In a private maotor
vehicle that Isnot subject to use In the
business of the railroad; nor shall It be
construed to restrict a railroad from
prohibiting such presence under Its
own rules.

9219.103 Prescribed and over-the-counter
drugs.

(@) This subpart does not prohibit
the use of a controlled substance (on
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fund."
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Alaska State Legislature

House of Representatives

Representative Fran Ulmer

MEMORANDUM

TO: Rep. Richard Foster, Chair
" - ansportation Committee

FROM:

DATE:

RE HB 372-relating to creation of a vessel replacement fund
for the Alaska Marine Highway

HB 372 would create a vessel replacement fund within the general
fund which would allow money to accumulate until such time as the
replacement of vessels in the Alaska Marine Highway System
(AMHS) is needed.

Because of the large capital outlay that will be needed to replace
vessels in the future, | feel that a funding mechanism should be put
in place now to help ensure that the financial commitment the state

has made to the AMHS will continue.

The state experiences many problems as a result of our aging fleet,
including significant time when vessels are being repaired and thus
unable to meet schedules. The Department of Transportation and
Public Facilities (DOT/PF) estimates that the average age of our
fleet is 22 years, with the oldest ship having been built in 1963, and
the newest in 1977. The cost of replacing smaller vessels may run
from $17 to $25 million and estimates of replacing a larger vessel
could run as high as $59 million. The cost of replacing the entire
fleet could be an astronomical $270 million!

I am supporting a change in my original bill which would allow this
fund to be used for reburbishing or making additions to existing
vessels as well as for the purchase of new vessels.

District 4B — Juneau
P.O. BOXV =« Juneau. Alaska 99811-3100 « (907)465-4947
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6-1768E -
Utermohle
11247190

Original sponsor(s): REP. ULMER, Grussendorf, Goll, Kubina, C.Davis,

0
Navarre, Hudson

IN THE HOUSE BY THE TRANSPORTATION COMMITTEE

For

BE

CS FOR HOUSE BILL NO. 372 (Transportation)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

an Act entitled: "An Act relating to the Alaska marine highway system

I'T

*

vessel replacement fund."
ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 37.05 is amended by adding a new section to read:
Sec. 37.05.550. ALASKA MARINE HIGHWAY SYSTEM VESSEL REPLACEMENT

FUND. There is in the general fund the Alaska marine highway system

vessel replacement fund. The fund consists of money appropriated to
it by the legislature. The Department of Revenue shall manage the
fund. Interest received on money in the fund shall be accounted for
separately and may be appropriated into the fund annually. The legis-

lature may appropriate money from the fund for

, or replacement of retired or outmoded state ferry vessels

-1- CSHB 372(Trsp)



STATE OF ALASKA bill VERSION: HB 372
1990 LEGISLATIVE SESSION PUBLISHDATE:

FISCAL NOTE
REQUEST:;

isiopDate; . : .
TR Krt-RpfaHngt-thp-Alaska Werine S5k Vil CpEtion
Hi,O9hwfIL\LS.YAtein VesseLRepl acement.Fupd

Sponsor: .Ulmer, GrUSSfindQrf»Jfol] Components: mJSflUtlIfiaS.t/SQUthwfcst,
Requestor: .Vessel Operat-.ions._and Overhaul

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES n n n n 0 n
TRAVEL 0 n. n n_ n n
CONTRACTUAL Coon..... T n n n n n
SUPPLIES n n 0 m n n n
EQUIPMENT - 0 n n. n n
LAND & STRUCTURES 0 n n 0 fl n
GRANTS. CLAIMS p A n
MISCELLANEOUS -0 . 0 n n n
TOTAL OPERATING 0 0 0 0 0

CAPITAL a.nnn.n a.nnn.n a.nnn.n | a.oon.o- | b.ooo.o la.000.0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 8,000.0 8,000.0 8,000.0 8,000.0 8,000.0 8,000.0
FEDERAL FUNDS n 1 0 n n n o
OTHER 0 0 0 0 = 0 _ 0
TOTAL -a.Q0dii- JUm.fi- pnon-n - -a.rm.n p nnn N ajaQn-,n
FULL-TIME 0 m 0 0 0 0
PART-TIME n n n n 6 )
TEMPORARY fl« 1 N D 0 0

ANALYSIS : (Attach a separate page if necessary)

Preparedby:  John Halterman Phone: 465-3950
Division .- Alaska MarinP Highway SystPm Date: U22W L

Approved by Commissioner:  Mark S. Hlckev /I/L /f JL. Haw : |/ 3.3/%
Agency: Transpnrt.nl-.inn anH Pnhlir Faciljtigs -Zz i

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) pege, of



Fiscal Note -_.House Bill No. 372

The attached fiscal note for HB 372 contemplates the
appropriation of $8 million annually into the AMHS vessel
replacement fund. The fund would be drawn upon when it was

necessary to finance theconstruction 0 f replacement or
additional vessels, as well as for major refurbishment projects

for which federal funds are wunavailable. We wunderstand the
sponsor has suggested changes which would broaden the definition
of “"replacement" to include the Jlatter types of projects. We

support the inclusion of that language.

The amount of funds shown on the fiscal note are based wupon a
cash flow model we are developing which shows the financial
effects of the legislation, as well as those resulting from the
establishment of the Alaska Marine Highway System Fund. These
concepts were combined with an analysis ofa limited service
gxpansion alternative discussed in the upcoming AMHS master
plan. Under this scenario a new or replacement vessel would be
financed in FY 97 in the amount of $49 million. This would
probably be a Malaspina class vessel with oceangoing capability.
In addition this analysis indicates two new feeder vessels under

construction in fiscal years 1992 and 1994. The funding source
contemplated for these vessels is the Federal Highway
Administration. This alternative, as well as other scenarios
will be subjected to public and Legislative review prior to any

action being taken.

The fiscal note indicates money flowing into the vessel
replacement fund beginning in fiscal year 1991; the sooner funds
are deposited in this account, the better the system will be

able to plan for needed replacements or additions to the fit.at.
AMHS and the Legislature need to explore the various options for
additional revenue generation, such as rate increases, leasing o
assets, direct appropriations, etc., which may bhe available to
capitalize the fund. Further, the opportunities for innovative
private/publit financing should be explored.

AMHS has no current plans to retire any of the existing fleet,
with the possible exception of the M/V CHILKAT. The system s

now soliciting proposals to conduct surveys of all vessels in
the fleet, except for the M/V CHILKAT. The results of those
surveys will include an analysis of the costs associated with
maintaining the vessels at their current service levels through
the next twenty years. These will be compared with the cost of
acquiring new vessels, less any resale value. The results of
these surveys will form the basis of a much more deta.iled
presentation of vessel replacement needs. We expect reports on
the M/V TUSTUMENA, M/V COLUMBIA and M/V MALASPINA to De
available in July of this year. The surveys of the remaining
vessels will be available within approximately 30 days following

next year's overhaul,

—
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HB 372 establishes within the general fund an Alaska Marine
Highway System vessel replacement fund. This fund is designed
to allow the accumulation of capital to permit the timely
replacement of vessels the AMHS fleet*

AMHS is currently soliciting proposals to perform condition
surveys on all vessels in the fleet. The average age of the
fleet is approximately 22 years. The MALASPINA class vessels
(TAKU, MALASPINA arid MATANUSKA) are the oldest, having been
built in 1963. The M/V AURORA is the mnewest ship, entering
service 'in 1977, The condition surveys —w ill review the
maintenance and refurbishment requirements of the fleet in order
to maintain the existing level of service for the next 20 years.-
This will allow us then develop a ~cost comparison of
refurbishment versus replacement. The current estimated
replacement cost of the MALASPINA is approximately $49-$59
million. The LeCONTE class vessels have an estimated
replacement cost of between $17 and $25 million and the
TUSTUMENA is estimated to cost between §$24 and $34 million to
replace.

We assume the severe problems associated with finding temporary
replacements for vessels undergoing major refurbishments, as in
the case of the TUSTUMENA next year, require the consideration
of at least one new vessel,. This is particularly true if the
condition surveys suggest the replacement of wvessels in the
existing fleet can be deferred. However, it is possible that
the analysis will call for the replacement of at least one of
the vessels as a least cost alternative to continued
maintenance.

One of the significant issues which will have a bearing on this
qguestion is the cost of removing and replacing ashestos
containing materials found in all of the vessels. As an example
of the cost associated with this issue, a recent consultant's
report commissioned to design a modernization project for the
M/V MALASPINA .estimated the cost at approximately $7.0 million,
83% of which was for the removal and replacement of ashestos

containing materials.



House Bill No. 372 (continued)

The existing fleet represents an initial investment 0 f
approximately *60 million. The current estimated replacement
cost of the fleet, excluding the M/V CHILKAT, is between £270
million and $340 million. Over the preceding 25 years many
millions of additional dollars have been invested in maintaining
and modernizing these vessels. These projects have included
lengthening several ships, repowering both the main and
auxiliary engines, as well as modernizing the passenger
accommodations.

In the system plan which will be released shortly it is sugqgested
that the requirements for similar projects to keep the fleet
operating within current performance standards will require on
the order of £200 million additional investment. This dis in
addition to perhaps another £100 million required to maintain
and improve shore facilities at existing ports of call, These

estimates do not reflect the cost of adding any vessels to the
fleet.

In the past the majority of the funds wused to refurbish and

modernize the fleet have come from the Federal Highway
Administration, In a typical year §7-$10 million have been
spent on such projects. Given the growing financial demands of
such projects and the possibility that Alaska's share of FHWA
funds may be reduced in the future, it is reasonable to look for
other alternatives, such as that embodied in this legislation,
to meet future needs. This is not to say that there will not be
a place for federal assistance.

The difficulty is that the <construction of a new ship, for
example, cannot be phased like many highway projects. Thus, a
significant amount of funds is required to be committed when a
ship construction contract is awarded. [f £40-350 million of

FHWA funds were required to be dedicated to this opurpose in a
single year the impact on statewide highway projects would be

enormous. However, there is a way to access federal funds over
several fiscal years for a single project which we will be
exploring with the Federal Highway Administration. In

conjunction with funds made available from the subject vessel

replacement fund, this may be another element of the solution to
this looming problem.



