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(Department of Energy-Guide to Authorization Procedures, N o v e m b e r  1980). A  

Harza Engineering Study released in October 1987, for the Alaska P o w e r  Authority - 

Transmission Intertie 

Study concludes:

1) A n  economic potential for utilization of surplus power from Tyee, and

2) Interconnecting Ty e e  to various mining projects is supportpd, in most 

cases, by the close geographical proximity of District mining properties

7.2 FUNDING OPTIONS

A n  assessment of present and near term availability of capital funds for access road 

development required review of four principal sources:

1) State of Alaska General Fund

2) F H W A  - (Federal Highway Funds)

3) A I D E A  Funds - (Alaska Industrial Development and Export Authority)

4) Mining Industry Capitalization

Subject to source n u m b e r  1) T h e  state of Alaska General Fund appears very remote. 

Present capital funds are restricted to declining state revenues, and highly prioritized 

statewide public transportation objectives. In simple terms the general fund 

allocation in it's present form and rate of growth is regionally and fractionally 

apportioned to me e t  diverse operational needs. T h e  net effect being a  poor source 

for single-use capital intensive investment.

Subject to source n u m b e r  2) T h e  1988 Federal Highway Fund apportionment for the 

State of Alaska w a s  $150-160 million. T h e  Department of Transportation S.E. 

Region allocation w a s  less than 10 percent or roughly $13 million. For the s a m e  

problematic reasons as the State General Fund, the Southeast Regional F u n d s  are 

allocated throughout the region for public transportation needs and provide little 

opportunity for access road development.

Subject to source n u m b e r  3) T h e  Alaska Industrial Development a n d  Export 

Authority Funds provide the greatest opportunity for access road capital funds. T h e  

authority w a s  created by the Alaska State Legislature in 1 9 6 7  pursuant to the 

Industrial Development Act to finance industrial and business enterprises for the 

purpose T  promoting the general oroperity and economic welfare of the people of 

the state, and to rel'eve problems of unemployment.

In February 1987 an A I D A  agreement entitled Delong Mountain Transportation 

Project, provided for the authority to construct, o w n  and operate a  52 mile road a n d  

deepwater port to serve the R e d  D o g  Mineral Deposit. Proceeds from revenue
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bonds issued by the authority and state appropriations ensure project financing. T h e  

initial principal user of the project is C o m i n c o  Alaska Incorporated, and under the 

agreement C o m i n c o  is to pay the authority established Toll F e e s  including certain 

"Pledged Revenues" or m i n i m u m  annual assessment. Total project expenditures 

are assigned at $1 6 5  million. Toll charges are presently assessed at a rate which is 

expected to repay construction costs over a 50-year period, inclusive of a 6.5 percent 

rate of return. T h e  tolls m a y  be reevaluated, a n d  subject to change, based on 

volume and value shipped.

Authority funding for the Bradfield Industrial R o a d  would be dependent u p o n  

satisfactory arrangements being consumated between the users of the facility and 

the Authority. T h o s e  user(s) agreements would have to contain acceptable financial 

provisions to e isure that funds utilized for the construction and operation of the 

facility would be repaid by those using the transportation system. Arriving at such 

mutually satisfactory agreements will require direct negotiations between the 

potential users as well as the G o v e r n m e n t  of British C o lumbia a n d  tne State of 

Alaska.

Subject to source n u m b e r  4) Canadian mining industry capitalization for access 

road and port development. R e c o m m e n d a t i o n s  are for the Alaska Department of 

Transportation to maintain dialogue with the Canadian study t e a m  evaluating Iskut 

River access routes and associated cost estimates. U p o n  completion of the Iskut 

Corridor study, cost completion and user efficiency m a y  be m o r e  clearly defined 

against the Bradfield alternative. In the past, the British C o lumbia Province has 

expected the private sector to take the lead responsibility for mine access road 

development. This position has only strengthened with poor outllooks for provincial 

infrastructure capital. T h e  Canadian mining industry will carefully evaluate salt 

water access with m a x i m u m  utility and minimal debt service for Ion term mine 

viability.
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D r i g i n a l  s p o n s o r s :  C a t o  a n d  G r u e n b e r g

f u n d i n g  I i i f o r m a t r i o n  
G e n e r a l  F u n d  $ 7 5 0 , 0 0 0  
) t h e r  F u n d s  - 0 -

$ 7 5 0 , 0 0 0

EN T H E  H O U S E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  3 1 2  ( T r a n s p o r t a t i o n )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

A  B I L L

’ o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  a  s p e c i a l  a p p r o p r i a t i o n  t o  t h e  D e p a r t ­

m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f o r  a n  

e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  c o n c e r n i n g  S e w a r d  a n d  

K o d i a k  a s  h o m e p o r t s  f o r  n a v y  s h i p s ;  a n d  p r o v i d i n g  f o r  

a n  e f f e c t i v e  d a t e . "

E IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t

( 1 )  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  N a v y  c o n d u c t e d  a  s t u d y  

f  p o t e n t i a l  h o m e p o r t  s i t e s  i n  t h e  s t a t e ,  a s s e s s i n g  c l i m a t e ,  p o r t  s e r v i c e s ,  

r a n s p o r t a t i o n , u t i l i t i e s ,  c o m m u n i t y  s u p p o r t ,  a n d  e c o n o m i c  i m p a c t ;

( 2 )  t h e  n a v y ' s  h o m e b a s i n g  r e p o r t  s e l e c t e d  K o d i a k  a n d  S e w a r d  a s  

h e  m o s t  s u i t a b l e  A l a s k a  p o r t s  f o r  t h e  p o t e n t i a l  b a s i n g  o f  t w o  f r i g a t e s ,  

a c h  w i t h  a  c o m p l e m e n t  o f  a p p r o x i m a t e l y  2 7 5  p e r s o n n e l  a n d  r e q u i r i n g  a  t o t a l  

f  7 5  c i v i l i a n  s u p p o r t  p e r s o n n e l  a s h o r e ;

( 3 )  t h e  F i f t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  i n d i c a t e d  i t s  s u p p o r t  

a r  b a s i n g  a  n a v y  h o m e p o r t  i n  A l a s k a ,  s o  l o n g  a s  t h e r e  a r e  n e t  b e n e f i t s  t o  

n e  s t a t e ,  b y  p a s s i n g  L e g i s l a t i v e  R e s o l v e  6 1 ;

( 4 )  t h e  p u b l i c  h a s  e x p r e s s e d  s t r o n g  s u p p o r t  f o r  h o m e p o r t i n g  i n  

l e  s t a t e ,  a s s u m i n g  a  r e a s o n a b l e  e c o n o m i c  r e t u r n ;

( 5 )  t h e  D e p a r t m e n t  o f  t h e  N a v y  h a s  s u g g e s t e d  t h a t  e n v i r o n m e n t a l  

i p a c t  s t a t e m e n t s  b e  p r e p a r e d  t o  e x a m i n e  t h e  e f f e c t s  a s s o c i a t e d  w i t h  h o m e -  

> r t i n g  i n  K o d i a k  a n d  S e w a r d  a n d  t h e  s t a t e  a g r e e s  s o  l o n g  a s  t h e  p r o j e c t  

; r m s  a r e  s e t  o u t  i n  a  m e m o r a n d u m  o f  u n d e r s t a n d i n g  a n d  c o m p l y  w i t h  t h e  

i t e n t  o f  L e g i s l a t i v e  R e s o l v e  6 1  p a s s e d  b y  t h e  F i f t e e n t h  A l a s k a  S t a t e

-1- CSHB 312(Trsp)



TH IS  DO CUM EN T 
HAS BEEN  R EPH O TO G R A PH ED  

TO ASSURE L E G IB IL IT Y

02-576(2/77)



1

2

3

4

5

6

7

8 

9

10

11

12

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20 

21 

22

2 3

2 4

2 5

2 6

2 7

2 8  

2 9

6 - 1 3 0 6 E  ✓
C r a m e r
4 / 2 8 / 8 9
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G e n e r a l  F u n d  $ 7 5 0 , 0 0 0  
O t h e r  F u n d s  - 0 -
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I N  T H E  H O U S E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  3 1 2  ( T r a n s p o r t a t i o n )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  m a k i n g  a  s p e c i a l  a p p r o p r i a t i o n  t o  t h e  D e p a r t ­

m e n t  o f  T r a n s p o r t a t i o n  a n a  P u b l i c  F a c i l i t i e s  f o r  a n  

e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  c o n c e r n i n g  S e w a r d  a n d  

K o d i a k  a s  h o m e p o r t s  f o r  n a v y  s h i p s ;  a n d  p r o v i d i n g  f o r  

a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  F I N D I N G S .  T h e  l e g i s l a t u r e  f i n d s  t h a t

( 1 )  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  t h e  N a v y  c o n d u c t e d  a  s t u d y  

o f  p o t e n t i a l  h o m e p o r t  s i t e s  i n  t h e  s t a t e ,  a s s e s s i n g  c l i m a t e ,  p o r t  s e r v i c e s ,  

t r a n s p o r t a t i o n ,  u t i l i t i e s ,  c o m m u n i t y  s u p p o r t ,  a n d  e c o n o m i c  i m p a c t ;

( 2 )  t h e  n a v y ' s  h o m e b a s i n g  r e p o r t  s e l e c t e d  K o d i a k  a n d  S e w a r d  a s  

t h e  m o s t  s u i t a b l e  A l a s k a  p o r t s  f o r  t h e  p o t e n t i a l  b a s i n g  o f  t w o  f r i g a t e s ,  

e a c h  w i t h  a  c o m p l e m e n t  o f  a p p r o x i m a t e l y  2 7 5  p e r s o n n e l  a n d  r e q u i r i n g  a  t o t a l  

o f  7 5  c i v i l i a n  s u p p o r t  p e r s o n n e l  a s h o r e ;

( 3 )  t h e  F i f t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  i n d i c a t e d  i t s  s u p p o r t  

f o r  b a s i n g  a  n a v y  h o m e p o r t  i n  A l a s k a ,  s o  l o n g  a s  t h e r e  a r e  n e t  b e n e f i t s  t o  

t h e  s t a t e ,  b y  p a s s i n g  L e g i s l a t i v e  R e s o l v e  6 1 ;

( 4 )  t h e  p u b l i c  h a s  e x p r e s s e d  s t r o n g  s u p p o r t  f o r  h o m e p o r t i n g  i n  

t h e  s t a t e ,  a s s u m i n g  a  r e a s o n a b l e  e c o n o m i c  r e t u r n ;

( 5 )  t h e  D e p a r t m e n t  o f  t h e  N a v y  h a s  s u g g e s t e d  t h a t  e n v i r o n m e n t a l  

i m p a c t  s t a t e m e n t s  b e  p r e p a r e d  t o  e x a m i n e  t h e  e f f e c t s  a s s o c i a t e d  w i t h  h o m e -  

p o r t i n g  i n  K o d i a k  a n d  S e w a r d  a n d  t h e  s t a t e  a g r e e s  s o  l o n g  a s  t h e  p r o j e c t  

t e r m s  a r e  s e t  o u t  i n  a  m e m o r a n d u m  o f  u n d e r s t a n d i n g  a n d  c o m p l y  w i t h  t h e  

i n t e n t  o f  L e g i s l a t i v e  R e s o l v e  6 1  p a s s e d  b y  t h e  F i f t e e n t h  A l a s k a  S t a t e
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L e g i s l a t u r e ;  a n d

( 6 )  t h e  s t a t e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n ’  P u b l i c  F a c i l i t i e s  

w i l l  n e e d  a d d e d  m o n e y  t o  p r e p a r e  t h e  e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t s  . s h o u l d  

t h e y  b e  w a r r a n t e d .

*  S e c .  2 .  ( a )  T h e  s u m  o f  $ 7 5 0 , 0 0 0  i s  a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  

f u n d  t o  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f o r  e x p e n s e s  

i n c u r r e d  i n  e v a l u a t i n g  p l a c i n g  h o m e p o r t s  f o r  U n i t e d  S t a t e s  N a v y  s h i p s  i n  

S e w a r d  a n d  i n  K o d i a k ,  i n c l u d i n g

( 1 )  a s s e s s i n g  t h e  f e a s i b i l i t y  o f  t h e  p r o j e c t ;

( 2 )  u n d e r t a k i n g  a n  e n v i r o n m e n t a l  i m p a c t  a n a l y s i s ,  i f  w a r r a n t e d ,

f o r  t h e  p r o j e c t ;

( 3 )  p e r f o r m i n g  w o r k  p e r t a i n i n g  t o  i m p l e m e n t a t i o n  o f  a  c o m p r e h e n ­

s i v e  p l a n  f o r  t h e  p r o j e c t ;  a n d

( A )  n e g o t i a t i n g  o r  c o n s u m m a t i n g  a g r e e m e n t s ,  i n c l u d i n g  n e c e s s a r y  

l e g a l  w o r k ,  f o r  t h e  p r o j e c t .

( b )  T h e  a p p r o p r i a t i o n  i n  ( a )  o f  t h i s  s e c t i o n  i s  m a d e  o n  t h e  c o n d i t i o n  

t h a t  n o  m o r e  t h a n  $ 5 0 , 0 0 0  o f  t h e  a p p r o p r i a t i o n  m a y  b e  e x p e n d e d  u n t i l  a  

s i g n e d  a g r e e m e n t  i n  p r i n c i p l e  i s  e n t e r e d  i n t o  b y  t h e  s t a t e  a n d  t h e  U n i t e d  

S t a t e s  N a v y  t h a t  s e t s  o u t  t h e  p r o j e c t  t e r m s  i n c l u d i n g  a  l o n g - t e r m  f i n a n c i a l  

c o m m i t m e n t  t o  t h e  p r o j e c t  f r o m  t h e  n a v y .

*  S e c .  3 .  T h e  u n e x p e n d e d  a n d  u n o b l i g a t e d  b a l a n c e  o f  t h e  a p p r o p r i a t i o n

m a d e  b y  t h i s  A c t  l a p s e s  i n t o  t h e  g e n e r a l  f u n d  J u n e  3 0 ,  1 9 9 2 .

*  S e c .  A .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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Alaska State Legislature
HOUSE OF REPRESENTATIVES 

HOUSE TRANSPORTATION COMMITTEE
Official Business P.O.  Box V 

State Capitol 
Juneau,  Alaska 99811

TO: All H o u s e  Judiciary C o m m i t t e e  m e m b e r s

F R O M :  H o u s e  Transportation C o m m i t t e e  m e m b e r s

S U B J E C T :  C o m m i t t e e  substitute for H B  3 1 7  (Transportation)

D ATE: February 19, 1 9 9 0

Last w e ek, the H o u s e  Transportation C o m m i t t e e  considered H B  3 1 7  - 

A n  act relating to operating a motor vehicle, vessel, aircraft or 

train for c o m p e n s a t i o n  while under the influence of an  intoxicating 

substance.

After a  long discussion, the committee adopted a n d  p a s s e d  a 

committee substitute for H B  317. While this C S  d o e s  address the 

transportation related concerns, committee m e m b e r s  believe that 

there are still several important areas in the bill that n e e d  to b e  

reviewed. M e m b e r s  of the Transportation C o m m i t t e e  believe the 

Judiciary C o m m i t t e e  would b e  a m o r e  appropriate place to deal with 

these points.

Areas of concern:

1. T h e  definition of commercial motor vehicle should be e x p a n d e d  

to include taxis, buses, vans and other vehicles w h e r e  the 

operator/owner is c o m p e n s a t e d  for providing the 

transportation service.

2. Several duplicative a n d  confusing definitions in Title 28 

n e e d  to be clarified. T h e  attached m e m o  from Mr. Mike Ford, 

legislative legal services, outline these areas.



2. T h r e e  m e m b e r s  o n  the H o u s e  Transportation C o m m i t t e e

believe that the current level of 0.1 g r a m s  of alcohol per 2 1 0  

litres of a  person's breath should b e  r e d uced to 0.08 percent 

blood alcohol content. A s  C S  H B  3 1 7  deals specifically with 

c o m m e r c i a l  operators, m e m b e r s  believe that this c h a n g e  

should b e  dealt with in a separate bill.

T h a n k  you



HOUSE TRANSPORTATION COMMITTEE STA FF OVERVIEW

C S  H O U S E  B I L L  3 1 7

Currently, all persons w h o  c o m m i t  a  crime of driving while 

intoxicated are guilty of a class A  m i s d e m e a n o r  a n d  subject to the 

penalties in A S  28.35. This includes drivers of commercial vehicles 

including trains, aircraft, motor vehicles or vessels.

H B  3 1 7  proposes to a d d  a n e w  section to the current D W I  laws that

w o uld deal specifically with operating a c o m m e r c i a l  vehicle 

w h i l e  intoxicated.

H o w  w o u l d  the n e w  l a w s  differ f r o m  t h o s e  currently in 

p l a c e ?

U n d e r  current law, a driver of a commercial vehicle is guilty of

driving while intoxicated if the person's alcohol level is found to be

- 100 milligrams per 1 0 0  millilitres of blood

0.10 g r a m s  of alcohol per 2 1 0  litres of person's breath 

or if it is determined that the person is under the 

influence of a controlled substance

H B  3 1 7  p r o p o s e s

- 40  milligrams per 100 millilitres of blood

0.04 g r a m s  of alcohol per 2 1 0  litres of person's breath 

While under the influence of a controlled substance 

H B  3 1 7  also defines actions an operator of a  commercial 

vehicle m u s t  take immediately after an accident.

T h e  reductions proposed in H B  3 1 7  would bring the state laws in line 

with the federal laws. Currently, the blood/'breath alcohol legal 

limits under federai iaw for commercial operators of trains, boats, 

planes a n d  vehicles are:

- 4 0  milligrams per 100 millilitres of blood

- 0.04 g r a m s  of alcohol per 2 1 0  litres of persons breath



Also, Alaska m u s t  c o m p l y  with the Federal C o m m e r c i a l  Drivers 

License L a w  no later than October 1, 1993. O n e  of the requirements 

of this law is that e a c h  state set a  m a x i m u m  level of 0.04 for 

offences relating to operation of a com m e r c i a l  vehicle while 

intoxicated. (See attachment #3)

S E C T I O N A L  A N A L Y S I S  O F  H B  3 1 7

A S  28.35.031 deals with I M P L I E D  C O N S E N T  

P a g e  2 Line 14 adds a n e w  subsection to Section 3.

This subsection specifys three areas w h e r e  a n  operator of a 

commercial vehicle is considered to ha v e  given consent for 

chemical test.

D a m a g e  to a person 

D a m a g e  to property

Unlawful discharge of oil or another hazardous substance

A S  28.35.033 deals with p r e s u m p t i o n  a n d  c h e m i c a l  analysis 

of breath or b l o o d

( P a g e  3 Line 6) a d d s  a n e w  s u b s e c t i o n  to Section 5

This subsection defines the legal limit of alcohol, or controlled 

substance, allowable in a persons blood or breath while operating a 

c o m m e r c i a l  vehicle.

Sec. 28.35.039 - Th i s  is a n e w  section ( p a g e  4, line 16) 

O p e r a t i n g  c o m m e r c i a l  vehicle w h ile u n d e r  influence of 

intoxicating s u b s t a n c e

This section defines w h e n  a person operating a  commercial vehicle 

has c o m m i t e d  a  crime of driving while intoxicated and, states the 

procedures/penalties for refusing to submit to a chemical test.



A S .  28.35 a d d s  a n e w  section Sec. 28.35.055

Ac t i o n  of o p e r a t o r  of c o m m e r c i a l  vehicle i m m e d i a t e l y

after a c c i d e n t .

This section defines steps that m u s t  be taken by a n  operator of a 

commercial vehicle after an accident involving d a m a g e  to person or 

property, or unlawful discharge of a hazar d o u s  substance, 

stop the vehicle

remain on the s cene until a p e a c e  officer arrives 

immediately notify local police department or Dept of Public 

Safety.

m a y  not c o n s u m e  alcohol for 6 hours following accident 

unless required chemical tests have b e e n  done. If a person 

knowingly violates this requirement, he/she is guilty of a 

class A  misdemeanor.

N O T E :  U n d e r  H B  317, penalties for driving a commercial vehicle 

while intoxicated differ slightly from exisiting D W I  

penalties. Both m a k e  the offense a class A  

m i s d e m e a n o r  however, unlike current D W I  laws there would 

would be no m i n i m u m  penalties i m p o s e d  under H B  3 1 7



H B  317

P a g e  6, l i n e  3, f o l l o w i n g  " s cene":

" o r  a u t h o r i z e s  t h e  p e r s o n  t o  l e a v e  t h e  scene, u n l e s s J 
l e a v i n g  t h e  s c e n e  o f  t h e  a c c i d e n t  o r  u n l a w f u l  d i s c h a r g e  .-"'is 
n e c e s s a r y  t o  a v o i d  p r o p e r t y  d a m a g e ,  p e r s o n a l  i n j ury, o r  f u r t h e r  
d i s c h a r g e "
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O r i g i n a l  s p o n s o r ( s ) :  R u l e s / G o v e r n o r

I N  T H E  H O U S E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

F O R  H O U S E  B I L L  N O .  3 1 7  ( T r a n s p o r t a t i o n )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  o p e r a t i n g  a  m o t o r  v e h i c l e ,  v e s ­

s e l ,  a i r c r a f t ,  o r  t r a i n ;  t o  t h e  o p e n  c o n t a i n e r  l a w ;  

a n d  t o  t h e  d u t i e s  o f  a  c o m m e r c i a l  m o t o r  v e h i c l e  

, . e r a t o r  i m m e d i a t e l y  a f t e r  a n  a c c i d e n t  o r  u n l a w f u l  

d i s c h a r g e  o f  a  h a z a r d o u s  s u b s t a n c e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  2 8 . 3 5 . 0 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  E x c e p t  a s  p r o v i d e d  i n  A S  2 8 . 3 5 . 0 3 9 ,  a  [ A ]  p e r s o n  c o m m i t s  t h e  

c r i m e  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  i f  t h e  p e r s o n  o p e r a t e s  o r  d r i v e s  a  

m o t o r  v e h i c l e  o r  o p e r a t e s  a n  a i r c r a f t  o r  a  w a t e r c r a f t

( 1 )  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r ,  o r  

a n y  c o n t r o l l e d  s u b s t a n c e  [ L I S T E D  I N  A S  1 1 . 7 1 . 1 4 0  -  1 1 . 7 1 . 1 9 0 ] ;

( 2 )  w h e n ,  a s  d e t e r m i n e d  b y  a  c h e m i c a l  t e s t  t a k e n  w i t h i n

f o u r  h o u r s  a f t e r  t h e  a l l e g e d  o f f e n s e  w a s  c o m m i t t e d ,  t h e r e  i s  0 . 1 0

p e r c e n t  o r  m o r e  b y  w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d  o r  1 0 0

m i l l i g r a m s  o r  m o r e  o f  a l c o h o l  p e r  1 0 0  m i l l i l i t  j s  o f  b l o o d ,  o r  w h e n

t h e r e  i s  0 . 1 0  g r a m s  o r  m o r e  o f  a l c o h o l  p e r  2 1 0  . . t e r s  o f  t h p .  p e r s o n ' s

b r e a t h ;  o r

( 3 )  w h i l e  t h e  p e r s o n  i s  u n d e r  t h e  c o m b i n e d  i n f l u e n c e  o f

i n t o x i c a t i n g  l i q u o r  a n d  a n o t h e r  s u b s t a n c e .

*  S e c .  2 .  A S  2 8 . 3 5 . 0 3 1 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  E x c e p t  a s  p r o v i d e d  i n  ( g )  o f  t h i s  s e c t i o n ,  a  [ A ]  p e r s o n  w h o

o p e r a t e s  o r  d r i v e s  a  m o t o r  v e h i c l e  i n  t h i s  s t a t e  o r  w h o  o p e r a t e s  a n

a i r c r a f t  a s  d e f i n e d  i n  A S  2 8 . 3 5 . 0 3 0 ( h ) ( 1 )  o r  w h o  o p e r a t e s  a  w a t e r c r a f t

- 1 -  C S H B  3 1 7 ( T r s p )
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a s  d e f i n e d  i n  A S  2 8 . 3 5 . 0 3 0 ( h ) ( 2 )  s h a l l  b e  c o n s i d e r e d  t o  h a v e  g i v e n  

c o n s e n t  t o  a  c h e m i c a l  t e s t  o r  t e s t s  o f  t h e  p e r s o n ' s  b r e a t h  f o r  t h e  

p u r p o s e  o f  d e t e r m i n i n g  a l c o h o l i c  c o n t e n t  o f  t h e  p e r s o n ' s  b l o o d  o r  

b r e a t h  i f  l a w f u l l y  a r r e s t e d  f o r  a n  o f f e n s e  a r i s i n g  o u t  o f  a c t s  a l l e g e d  

t o  h a v e  b e e n  c o m m i t t e d  w h i l e  t h e  p e r s o n  w a s  o p e r a t i n g  o r  d r i v i n g  a  

m o t o r  v e h i c l e  o r  o p e r a t i n g  a n  a i r c r a f t  o r  a  w a t e r c r a f t  w h i l r  i n t o x ­

i c a t e d .  T h e  t e s t  o r  t e s t s  s h a l l  b e  a d m i n i s t e r e d  a t  t h e  d i r e c t i o n  o f  a  

l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  t h e  

p e r s o n  w a s  o p e r a t i n g  o r  d r i v i n g  a  m o t o r  v e h i c l e  o r  o p e r a t i n g  a n  a i r ­

c r a f t  o r  a  w a t e r c r a f t  i n  t h i s  s t a t e  w h i l e  i n t o x i c a t e d .

*  S e c .  3 ,  A S  2 8 . 3 5 . 0 3 1  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( g )  A  p e r s o n  w h o  o p e r a t e s  a n  a i r c r a f t ,  c o m m e r c i a l  m o t o r  v e h i c l e ,  

t r a i n ,  o r  v e s s e l  i s  c o n s i d e r e d  t o  h a v e  g i v e n  c o n s e n t  t o  a  c h e m i c a l

t e s t  o r  t e s t s  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l  a n d  c o n ­

t r o l l e d  s u b s t a n c e  c o n t e n t  o f  t h e  p e r s o n ' s  b l o o d  o r  b r e a t h  i f  l a w f u l l y  

a r r e s t e d  f o r  a  v i o l a t i o n  o f  A S  2 8 . 3 5 . 0 3 9 ,  o r  i f  t h e  a i r c r a f t ,  c o m m e r ­

c i a l  m o t o r  v e h i c l e ,  t r a i n ,  o r  v e s s e l  c a u s e s  d a m a g e  t o  a  p e r s o n  o r  

p r o p e r t y  o r  u n l a w f u l l y  d i s c h a r g e s  a  h a z a r d o u s  s u b s t a n c e .  T h e  t e s t  o r  

t e s t s  s h a l l  b e  a d m i n i s t e r e d  a t  t h e  d i r e c t i o n  o f  a  l a w  e n f o r c e m e n t  

o f f i c e r  w h o  h a s  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  t h e  a i r c r a f t ,  

c o m m e r c i a l  m o t o r  v e h i c l e ,  t r a i n ,  o r  v e s s e l  c a u s e d  d a m a g e  t o  a  p e r s o n  

o r  p r o p e r t y  o r  u n l a w f u l l y  d i s c h a r g e d  a  h a z a r d o u s  s u b s t a n c e ,  o r  t h ^ t -  

t h e  p e r s o n  v i o l a t e d  A S  2 8 . 3 5 . 0 3 9 .

*  S e c .  4 .  A S  2 8 . 3 5 . 0 3 2 ( f )  i s  a m e n d e d  t o  r e a d :

( f )  R e f u s a l  t o  s u b m i t  t o  t h e  c h e m i c a l  t e s t  o f  b r e a t h  a u t h o r i z e d  

b y  A S  2 8 . 3 5 . 0 3 1 ( a )  o r  ( g )  i s  a  c l a s s  A  m i s d e m e a n o r .

*  S e c .  5 .  A S  2 8 . 3 5 . 0 3 3 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  T h e  p r o v i s i o n s  o f  ( a )  a n d  ( g )  o f  t h i s  s e c t i o n  m a y  n o t  b e  

c o n s t r u e d  t o  l i m i t  t h e  i n t r o d u c t i o n  o f  a n y  o t h e r  c o m p e t e n t  e v i d e n c e  
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b e a r i n g  u p o n  t h e  q u e s t i o n  o f  w h e t h e r  t h e  p e r s o n  w a s  o r  w a s  n o t  u n d e r  

t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r .

*  S e c .  6 .  A S  2 8 . 3 5 . 0 3 3  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :

( g )  U p o n  t h e  t r i a l  o f  a  c i v i l  o r  c r i m i n a l  a c t i o n  o r  p r o c e e d i n g  

a r i s i n g  o u t  o f  a c t s  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  b y  a  p e r s o n  i n  

v i o l a t i o n  o f  A S  2 8 . 3 5 . 0 3 9 ,  t h e  f o l l o w i n g  r u l e s  a p p l y  w i t h  r e g a r d  t o  

t h e  a m o u n t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d  o r  b r e a t h  a t  t h e  t i m e  

a l l e g e d :

( 1 )  i f  t h e r e  w a s  l e s s  t h a n  0 . 0 A  p e r c e n t  b y  w e i g h t  o f  a l c o ­

h o l  i n  t h e  p e r s o n ' s  b l o o d ,  o r  l e s s  t h a n  A O  m i l l i g r a m s  o f  a l c o h o l  p e r  

1 0 0  m i l l i l i t e r s  o f  t h e  p e r s o n ' s  b l o o d ,  o r  l e s s  t h a n  0 . 0 A  g r a m s  o f  

a l c o h o l  p e r  2 1 0  l i t e r s  o f  t h e  p e r s o n ' s  b r e a t h ,  t h a t  f a c t  d o e s  n o t  g i v e  

r i s e  t o  a n y  p r e s u m p t i o n  t h a t  t h e  p e r s o n  w a s  o r  w a s  n o t  u n d e r  t h e  

i n f l u e n c e  o f  a n  i n t o x i c a t i n g  s u b s t a n c e ,  b u t  t h a t  f a c t  m a y  b e  c o n ­

s i d e r e d  w i t h  o t h e r  c o m p e t e n t  e v i d e n c e  i n  d e t e r m i n i n g  w h e t h e r  t h e  

p e r s o n  w a s  u n d e r  t h e  i n f l u e n c e  o f  a n  i n t o x i c a t i n g  s u b s t a n c e ;

( 2 )  i f  t h e r e  w a s  0 . 0 A  p e r c e n t  o r  m o r e  b y  w e i g h t  o f  a l c o h o l  

i n  t h e  p e r s o n ' s  b l o o d ,  o r  AO m i l l i g r a m s  o r  m o r e  o f  a l c o h o l  p e r  1 0 0  

m i l l i l i t e r s  o f  t h e  p e r s o n ' s  b l o o d ,  o r  0 . 0 A  g r a m s  o r  m o r e  o f  a l c o h o l  

p e r  2 1 0  l i t e r s  o f  t h e  p e r s o n ' s  b r e a t h ,  i t  i s  p r e s u m e d  t h a t  t h e  p e r s o n  

w a s  u n d e r  t h e  i n f l u e n c e  o f  a n  i n t o x i c a t i n g  s u b s t a n c e .

*  S e c .  7 .  A S  2 8 . 3 5 . 0 3 5 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  I f  a  p e r s o n  i s  u n d e r  a r r e s t  f o r  a n  o f f e n s e  a r i s i n g  o u t  o f  

a c t s  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  w h i l e  t h e  p e r s o n  w a s  d r i v i n g  a  

m o t o r  v e h i c l e  w h i l e  i n t o x i c a t e d ,  o r  i n  v i o l a t i o n  o f  A S  2 8 . 3 5 . 0 3 9 ,  a n d  

t h a t  a r r e s t  r e s u l t s  f r o m  a n  a c c i d e n t  t h a t  c a u s e s  d e a t h  o r  p h y s i c a l  

i n j u r y  t o  a n o t h e r  p e r s o n ,  a  c h e m i c a l  t e s t  m a y  b e  a d m i n i s t e r e d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  p e r s o n  a r r e s t e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  a l c o h o l  

o r  c o n t r o l l e d  s u b s t a n c e  i n  t h a t  p e r s o n ' s  b r e a t h  o r  b l o o d .
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*  S e c .  8 .  A S  2 8 . 3 5 . 0 3 5 ( b )  i s  a m e n d e d  t o  r e a d :

( b )  A  p e r s o n  w h o  i s  u n c o n s c i o u s  o r  o t h e r w i s e  i n  a  c o n d i t i o n

r e n d e r i n g  t h a t  p e r s o n  i n c a p a b l e  o f  r e f u s a l  i s  c o n s i d e r e d  n o t  t o  h a v e  

w i t h d r a w n  t h e  c o n s e n t  p r o v i d e d  u n d e r  A S  2 8 . 3 5 . 0 3 1 ( a )  a n d  ( g )  a n d  a  

c h e m i c a l  t e s t  m a y  b e  a d m i n i s t e r e d  t o  d e t e r m i n e  t h e  a m o u n t  o f  a l c o h o l  

o r  c o n t r o l l e d  s u b s t a n c e  i n  t h a t  p e r s o n ' s  b r e a t h  o r  b l o o d .  A  p e r s o n  

w h o  i s  u n c o n s c i o u s  o r  o t h e r w i s e  i n c a p a b l e  o f  r e f u s a l  n e e d  n o t  b e

p l a c e d  u n d e r  a r r e s t  b e f o r e  a  c h e m i c a l  t e s t  m a y  b e  a d m i n i s t e r e d .

*  S e c .  9 .  A S  2 8 . 3 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  a r t i c l e  2  t o  

r e a d :

S e c .  2 8 . 3 5 . 0 3 9 .  O P E R A T I N G  A  T R A I N ,  C O M M E R C I A L  V E H I C L E ,  A I R C R A F T  

O R  V E S S E L  W H I L E  I N T O X I C A T E D .  ( a )  A  p e r s o n  c o m m i t s  t h e  c r i m e  o f  

o p e r a t i n g  a  c o m m e r c i a l  v e h i c l e  w h i l e  i n t o x i c a t e d  i f  t h e  p e r s o n  o p e r ­

a t e s  o r  d r i v e s  a  c o m m e r c i a l  m o t o r  v e h i c l e ,  o p e r a t e s  a  v e s s e l  o r  a n

a i r c r a f t  f o r  c o m p e n s a t i o n ,  o r  o p e r a t e s  a  t r a i n

( 1 )  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r ,  o r  a  

c o n t r o l l e d  s u b s t a n c e ;

( 2 )  w h e n ,  a s  d e t e r m i n e d  b y  a  c h e m i c a l  t e s t  t a k e n  w i t h i n  s i x  

h o u r s  a f t e r  t h e  a l l e g e d  o f f e n s e  w a s  c o m m i t t e d ,  t h e r e  i s  0 . 0 4  p e r c e n t  

o r  m o r e  b y  w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d  o r  4 0  m i l l i g r a m s  o r  

m o r e  o f  a l c o h o l  p e r  1 0 0  m i l l i l i t e r s  o f  b l o o d ,  o r  w h e n  t h e r e  i s  0 . 0 4  

g r a m s  o r  m o r e  o f  a l c o h o l  p e r  2 1 0  l i t e r s  o f  t h e  p e r c n r i ' ?  b r e a t h ;  o r

( 3 )  w h i l e  u n d e r  t h e  c o m b i n e d  i n f l u e n c e  o f  i n t o x i c a t i n g  

l i q u o r  a n d  a  c o n t r o l l e d  s u b s t a n c e .

n ( b )  O p e r a t i n g  a  c o m m e r c i a l  v e h i c l e  w h i l e  i n t o x i c a t e d  i s  a  c l a s s  '

26 j A  m i s d e m e a n o r .
27

( c )  I f  a  p e r s o n  r e f u s e s  t h e  r e q u e s t  o f  a  l a w  e n f o r c e m e n t  o f f i c e r
28 j

t o  s u b m i t  t o  a  c h e m i c a l  t e s t  u n d e r  A S  2 8 . 3 5 . 0 3 1 ( g ) ,  a f t e r  b e i n g  a d v i s -
29

e d  b y  t h e  o f f i c e r  t h a t  t h e  r e f u s a l  m a y  b e  u s e d  a g a i n s t  t h e  p e r s o n  i n  a  
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c i v i l  o r  c r i m i n a l  a c t i o n  o r  p r o c e e d i n g  a r i s i n g  o u t  o f  a n  a c t  a l l e g e d  

t o  h a v e  b e e n  c o m m i t t e d  b y  t h e  p e r s o n  i n  v i o l a t i o n  o f  ( a ) '  o f  t h i s

s e c t i o n ,  a n d  t h a t  t h e  r e f u s a l  i s  a  m i s d e m e a n o r ,  a  c h e m i c a l  t e s t  m a y  

n o t  b e  g i v e n ,  e x c e p t  a s  p r o v i d e d  b y  A S  2 8 . 3 5 . 0 3 5 .

( d )  T h e  r e f u s a l  o f  a  p e r s o n  t o  s u b m i t  t o  a  c h e m i c a l  t e s t  u n d e r  

( c )  o f  t h i s  s e c t i o n  i s  a d m i s s i b l e  e v i d e n c e  i n  a  c i v i l  o r  c r i m i n a l

a c t i o n  o r  p r o c e e d i n g  a r i s i n g  o u t  o f  a n  a c t  a l l e g e d  t o  h a v e  b e e n  c o m ­

m i t t e d  b y  t h e  p e r s o n  i n  v i o l a t i o n  o f  ( a )  o f  t h i s  s e c t i o n .

*  S e c .  1 0 .  A S  2 8 . 3 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  2 8 . 3 5 . 0 5 5 .  A C T I O N  O F  O P E R A T O R  O F  C O M M E R C I A L  V E H I C L E  I M M E D I ­

A T E L Y  A F T E R  A C C I D E N T .  ( a )  A  p e r s o n  w h o  o p e r a t e s  a  c o m m e r c i a l  m o t o r  

v e h i c l e ,  o r  w h o  o p e r a t e s  a  v e s s e l  o r  a n  a i r c r a f t  f o r  c o m p e n s a t i o n ,  o r  

w h o  o p e r a t e s  a  t r a i n ,  t h a t  i s  i n v o l v e d  i n  a n  a c c i d e n t  r e s u l t i n g  i n  

d a m a g e  t o  a  p e r s o n  o r  p r o p e r t y ,  o r  t h a t  u n l a w f u l l y  d i s c h a r g e s  a  h a z ­

a r d o u s  s u b s t a n c e

( 1 )  s '  . 1  i m m e d i a t e l y  s t o p  t h e  v e h i c l e ,  v e s s e l ,  a i r c r a f t ,

o r  t r a i n  a .  o n e  o f  t h e  a c c i d e n t  o r  u n l a w f u l  d i s c h a r g e ,  a n d  s h a l l

r e m a i n  a t  t h e  s c e n e  o f  t h e  a c c i d e n t  o r  u n l a w f u l  d i s c h a r g e  u n t i l  a

p e a c e  o f f i c e r  a r r i v e s  a t  t h e  s c e n e ;

( 2 )  s h a l l  i m m e d i a t e l y ,  b y  t h e  q u i c k e s t  m e a n s  o f  c o m m u n i c a ­

t i o n ,  g i v e  n o t i c e  o f  t h e  a c c i d e n t  o r  u n l a w f u l  d i s c h a r g e  t o  t h e  l o c a l  

p o l i c e  d e p a r t m e n t  i f  t h e  a c c i d e n t  o r  u n l a w f u l  d i s c h a r g e  o c c u r s  w i t h i n  

a  m u n i c i p a l i t y ,  o r  i f  t h e  a c c i d e n t  d o e s  n o t  o c c u r  w i t h i n  a  m u n i c i p a l ­

i t y ,  t o  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y ;  a n d

( 3 )  m a y  n o t  c o n s u m e  a n  a l c o h o l i c  b e v e r a g e  o r  c o n t r o l l e d  

s u b s t a n c e  d u r i n g  t h e  s i x  h o u r s  f o l l o w i n g  t h e  a c c i d e n t  o r  u n l a w f u l  

d i s c h a r g e  u n l e s s  t h e  p e r s o n  h a s  f i r s t  s u b m i t t e d  t o  a  c h e m i c a l  t e s t  o r  

t e s t s  o f  t h e  p e r s o n ' s  b l o o d  o r  b r e a t h  a s  r e q u i r e d  u n d e r  A S  2 8 . 3 5 . -  

0 3 1 ( g ) .
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( b )  A  p e r s o n  w h o  k n o w i n g l y  v i o l a t e s  t h i s  s e c t i o n  i s  g u i l t y  o f  a  

c l a s s  A  m i s d e m e a n o r .

( c )  T h i s  s e c t i o n  d o e s  n o t  r e l i e v e  t h e  o p e r a t o r  o f  a  c o m m e r c i a l  

m o t o r  v e h i c l e  f r o m  t h e  o b l i g a t i o n s  a n d  p e n a l t i e s  i m p o s e d  u n d e r  A S  2 8 . -  

3 5 . 0 6 0  -  2 8 . 3 5 . 1 3 0 .

*  S e c .  1 1 .  A S  2 8 . 3 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

A R T I C L E  6 .  G E N E R A L  P R O V I S I O N S .

S e c .  2 8 . 3 5 . 9 0 0 .  D E F I N I T I O N S .  I n  t h i s  c h a p t e r ,  e x c e p t  a s  o t h e r ­

w i s e  p r o v i d e d ,

( 1 )  " a l c o h o l i c  b e v e r a g e "  m e a n s  s p i r i t u o u s ,  v i n o u s ,  m a l t ,  o r  

o t h e r  f e r m e n t e d  o r  d i s t i l l e d  l i q u i d s ,  w h a t e v e r  t h e  o r i g i n ,  t h a t  a r e  

i n t e n d e d  f o r  h u m a n  c o n s u m p t i o n  a s  a  b e v e r a g e  a n d  t h a t  c o n t a i n  a l c o h o l ,  

w h e t h e r  p r o d u c e d  c o m m e r c i a l l y  o r  p r i v a t e l y ;

( 2 )  " c o m m e r c i a l  m o t o r  v e h i c l e "  m e a n s  a  m o t o r  v e h i c l e  o r  a  

c o m b i n a t i o n  o f  a  m o t o r  v e h i c l e  a n d  o n e  o r  m o r e  o t h e r  v e h i c l e s  u s e d  t o  

t r a n s p o r t  p a s s e n g e r s  o r  p r o p e r t y  o n  a  h i g h w a y ,  v e h i c u l a r  w a y  o r  a r e a ,  

t h a t  ( A )  h a s  a  g r o s s  v e h i c l e  w e i g h t  r a t i n g  o r  g r o s s  c o m b i n a t i o n  w e i g h t

r a t i n g  g r e a t e r  t h a n  1 0 , 0 0 0  p o u n d s ;  ( B )  i s  d e s i g n e d  t o  t r a n s p o r t  m o r e

t h a n  1 5  p a s s e n g e r s ,  i n c l u d i n g  t h e  d r i v e r ;  o r  ( C )  i s  u s e d  i n  t h e  t r a n s ­

p o r t a t i o n  o f  h a z a r d o u s  s u b s t a n c e s ;  " c o m m e r c i a l  m o t o r  v e h i c l e "  d o e s  n o t  

i n c l u d e  a n  e m e r g e n c y  o r  f i r e  v e h i c l e  t h a t  i s  n e c e s s a r y  t o  t h e  p r e s e r ­

v a t i o n  o f  l i f e  o r  p r o p e r t y ,  a  f a r m  v e h i c l e ,  o r  a  r e c r e a t i o n a l  v e h i c l e  

u s e d  e x c l u s i v e l y  f o r  n o n c o m m e r c i a l  p u r p o s e s ;

( 3 )  " c o m m e r c i a l  p u r p o s e s "  m e a n s  a n  a c t i v i t y  f o r  w h i c h  a  

p e r s o n  r e c e i v e s  d i r e c t  m o n e t a r y  c o m p e n s a t i o n  o r  a n  a c t i v i t y  f o r  w h i c h  

a  p e r s o n  r e c e i v e s  n o  d i r e c t  m o n e t a r y  c o m p e n s a t i o n  b u t  i s  i n c i d e n t a l  t o  

a n d  d o n e  i n  f u r t h e r a n c e  o f  t h e  p e r s o n ' s  p r i m a r y  b u s i n e s s ;

( A )  " c o m p e n s a t i o n "  m e a n s  p a y m e n t  f o r  s e r v i c e s  i n c l u d i n g

w a g e s  o r  o t h e r  r e m u n e r a t i o n  b u t  n o t  i n c l u d i n g  r e i m b u r s e m e n t  f o r  a c t u a l
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e x p e n s e s ;

( 5 )  " c o n t r o l l e d  s u b s t a n c e "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  1 1 . -

7 1  . 9 0 0 ;

( 6 )  " d i s c h a r g e "  m e a n s  s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  p o u r i n g ,  

e m i t t i n g ,  e m p t y i n g ,  o r  d u m p i n g ;

( 7 )  " f a r m  v e h i c l e "  m e a n s  a  v e h i c l e  o w n e d  a n d  o p e r a t e d  b y  a  

f a r m e r  a n d  u s e d  t o  t r a n s p o r t  a g r i c u l t u r a l  p r o d u c t s ,  f a r m  m a c h i n e r y ,  o r  

f a r m  s u p p l i e s  a  d i s t a n c e  o f  n o t  m o r e  t h a n  1 5 0  m i l e s  t o  o r  f r o m  t h e  

v e h i c l e  o w n e r ' s  f a r m ;  " f a r m  v e h i c l e "  d o e s  n o t  i n c l u d e  a  v e h i c l e  u s e d  

a s  a  c o m m o n  o r  c o n t r a c t  m o t o r  c a r r i e r ;

( 8 )  " g r o s s  c o m b i n a t i o n  w e i g h t  r a t i n g "  m e a n s  t h e  v a l u e

s p e c i f i e d  b y  t h e  m a n u f a c t u r e r  a s  t h e  l o a d e d  w e i g h t  o f  a  c o m b i n a t i o n  

v e h i c l e ,  e x c e p t  t h a t ,  i f  a  v a l u e  h a s  n o t  b e e n  s p e c i f i e d  b y  t h e  m a n ­

u f a c t u r e r ,  t h e  g r o s s  c o m b i n a t i o n  w e i g h t  r a t i n g  i s  d e t e r m i n e d  b y  a d d i n g  

t h e  g r o s s  v e h i c l e  w e i g h t  r a t i n g  o f  t h e  p o w e r  u n i t  a n d  t h e  t o t a l  w e i g h t  

o f  t h e  t o w e d  u n i t  a n d  t h e  l o a d  o n  t h e  t o w e d  u n i t ;

( 9 )  " g r o s s  v e h i c l e  w e i g h t  r a t i n g "  m e a n s  t h e  v a l u e  s p e c i f i e d  

b y  t h e  m a n u f a c t u r e r  a s  t h e  l o a d e d  w e i g h t  o f  a  s i n g l e  v e h i c l e ;

( 1 0 )  " h a z a r d o u s  s u b s t a n c e "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  4 6 . -

0 3 . 8 2 6 ;

( 1 1 )  " o p e r a t e  a n  a i r c r a f t "  m e a n s  t o  u s e ,  n a v i g a t e ,  p i l o t ,  o r  

t a x i  a n  a i r c r a f t  i n  t h e  a i r s p a c e  o v e r  t h i s  s t a t e  o r  u p o n  t h e  l a n d  o r  

w a t e r  i n s i d e  t h i s  s t a t e ;

( 1 2 )  " o p e r a t e  a  t r a i n "  m e a n s  t o  b e  e m p l o y e d  a s  a n  e n g i n e e r ,

a  c o n d u c t o r ,  o r  a  b r a k e m a n  a n d  t o  b e  o n  a  t r a i n  u n d e r  p o w e r  i n s i d e

t h i s  s t a t e ;

( 1 3 )  " o p e r a t e  a  v e s s e l "  m e a n s  t o  b e  e m p l o y e d  a s  a  p i l o t ,

m a s t e r ,  o r  c r e w m e m b e r  o n  a  v e s s e l  i n  a n y  w a t e r ,  f r e s h  o r  s a l t ,  i n l a n d

o r  c o a s t a l ,  i n s i d e  t h e  t e r r i t o r i a l  l i m i t s  o r  u n d e r  t h e  j u r i s d i c t i o n  o f

- 7 -  C S H B  3 1 7 ( T r s p )
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t h i s  s t a t e ;

( 1 4 )  " v e s s e l ”  m e a n s  a l l  f o r e i g n  o r  d o m e s t i c  v e s s e l s ,  e x c e p t

( A )  a  c a n n e r y  t e n d e r ,  f i s h i n g  t e n d e r ,  o r  f i s h i n g  

v e s s e l  o f  n o t  m o r e  t h a n  5 0 0  g r o s s  t o n s ,  w h e n  a c t u a l l y  e n g a g e d  i n  

t h e  f i s h i n g  i n d u s t r y ;  a n d

( B )  a  v e s s e l  o f  n o t  m o r e  t h a n  5 , 0 0 0  g r o s s  t o n s  u s e d  i n  

p r o c e s s i n g  a n d  a s s e m b l i n g  f i s h e r y  p r o d u c t s ,  w h e n  n o t  c a r r y i n g  

f l a m m a b l e  o r  c o m b u s t i b l e  l i q u i d  c a r g o  i n  b u l k .

CSHB 3 1 7 ( T r s p ) -8-
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MEMORANDUM

r:
State of Alaska

TO:

"OVM'oS'O.Jc- • - -Gayle Ho re tsk i  jjneau. Aas«- oate

Deputy Commissioner aoqo
Department o f  Pub l i c  S a fe ty  ! .*»’ 2 3 1^4^.

FROM :-y " B i l l  Brown 
Ch ie f  o f  D r i v e r  Serv ices 
D iv i s i o n  o f  Motor Vehic les

E NO: 

TELEPHONE NO: 

SUBJECT

November 29,  1989

465-4335
Commercial Motor 
Vehic le  Pena l t ie s  B i l l

My understanding from Laur ie  O t to ,  Department o f  Law, i s  tha t  DMV was 
to  p rov ide  her w i th  items to  be inc luded in a commercial motor veh ic le s  
p en a l t i e s  b i l l ,  however, not the ac tua l  word ing ,  as th i s  would be 
handled by Law. Fo l lowing are the items I f e e l  a re  necessary in o rd e r  
f o r  Alaska t o  comply with the Federal Commercial D r i v e r  License Law. 
These a re  to  be in e f f e c t  no l a t e r  than October 1 ,  1993. However, I do 
not f e e l  we shou ld  wai t  u n t i l  tha t  d a te ,  but should get  t h i s  in the 
m i l l  as soon as p o s s ib l e .  I have a t tached ,  a copy o f  the l a t e s t  Rule
dated September 2 2 ,  1989,  regarding ' requ i rements  and p e n a l t i e s " ,  tha t  
addresses d i s q u a l i f i c a t i o n s .  Also the Rule dated September 29 , 1988, 
on " requ i rements  and p en a l t i e s "  th a t  addresses the blood a lcoho l  
c on c en t r a t i o n .
1. " D i s q u a l i f i c a t i o n "  needs to be d e f in ed .
2. E s t a b l i s h  a 60 day i n e l i g i b i l i t y  pe r iod  f o r  ob ta in ing  a commercial

d r i v e r ' s  l i c e n s e  f o r  p rov id ing f a l s e  i n f o rm a t i on  when applying f o r  
CDL. Recommend adding wording to AS 2 8 . 1 5 . 1 6 1 ( b ) .

3 . E s t a b l i s h  p e n a l t i e s  f o r  DWI; R e f u s a l ;  l e av ing  scene o f  accident
in v o l v in g  CMV; and a f e l o n y  in v o l v in g  use o f  a CMV, which f o r
c on v i c t i o n  o f  f i r s t  o f f e n se  the re v oca t i on  f o r  a l l  d r i v ing  i s  the 
same as c u r r e n t  law, PLUS one y e a r  f o r  ope ra t ion  o f  commercial 
v e h i c l e s ,  o r  th ree  yea rs  i f  the o f f e n s e  was wh i le  ope ra t ing  a 
v e h ic l e  with HAZMAT. For second c o n v i c t i o n ,  whi le  opera t ing  a 
commercial v e h i c l e ,  the revoca t ion  o f  a l l  d r i v in g  same as cu r ren t  
law, PLUS l i f e t im e  f o r  commercial v e h i c l e s .
New law shou ld  conta in  wording to  the e f f e c t  tha t  "on ly  o f fe nse s  
committed in  a commercial motor v e h ic le  a f t e r  the e f f e c t i v e  date 
o f  t h i s  law may be considered in app ly ing  a d d i t i o n a l  pena l t ie s  f o r  
o p e r a t i o n  o f  a commercial motor v e h i c l e " .
May a l s o  want to inc lude a sec t ion  r e f l e c t i n g  tha t  the department 
may issued  r e g u l a t i o n s  e s ta b l i s h in g  g u i d e l i n e s ,  inc lud ing cond i ­
t i o n s ,  under which a d i s q u a l i f i c a t i o n  f o r  l i f e  may be reduced to  a 
pe r iod  o f  not  le s s  than 10 y e a r s .  Would have to f u r t h e r  r e f l e c t  
t h a t  shou ld  a d r i v e r  r e in s t a t e d  a f t e r  t h i s  10 y e a r  pe r iod  be 
subsequent ly  convic ted o f  another d i s q u a l i f y i n g  o f f e n s e  th a t  
r e q u i r e s  re voca t i on  f o r  l i f e ,  he/she s h a l l  be i n e l i g i b l e  to again 
app ly  f o r  reduc t ion  o f  the l i f e t im e  d i s q u a l i f i c a t i o n .

02001A(Rbv. 101771
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Deputy Commissioner Horetski Commercial MV Penalties Bill November 29, 1989 Page 2
New law would need to specify person is disqualified for life from driving commercial motor vehicle if  convicted of offense in which commercial motor vehicle was used in commission of felony involv­ing manufacturing, distributing, or dispensing a controlled substance.

4. Establish disqualifying penalties for "Serious- Violations".
This could probably be done by regulations, however, statute may need amended to give DMV the authority.
Need to disqualify operation of CMV (Commercial Motor Vehicle) for not less than 60 days when convictec of two "serious violations" (as defined by Feds) within 3 years, and not less than 120 days when convicted of three "serious violations" within 3 years.
Need to be sure to work in with current revocation for driving any vehicle because in some circumstances the current revocation period is for a longer period of time than the Feds minimum requirement is. An example is Reckless Driving in which currentlaw requires minimum of 90 days for 2nd offense, and minimum of 1year for 3rd offense.

5. Require record be updated within 10 days of revoking a commercial driver's license, and require notification of home state i f  other than Alaska.
6 . Establish section on "Prohibited Alcohol Offenses".

a) No alcohol in system while operating CMV - require 24 hour out-of-service if  any detection of alcohol.
b) .04 or more per se. Does not need to be a criminal offense.Can be handled as civil - disqualification by administrativerevocation.

7. Determine whether or not Alaska's current Implied Consent law is sufficient to meet minimum standards required of commercial vehicle drivers in Federal regulation.
8 . Establish section regarding "Notification Required by Driver" as outlined in model legislation. I have not been able to get a straight answer from the Federal Government in regard to whether or not this is necessary to meet minimum standards to avoid loss of federal highway funds.
9. Establish section regarding "Employer Responsibilities" as out­lined in model legislation. Comments same as #8 above.
Attachment
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

49 CFR Parts 313 and 391 
IFHWA Docket No. MC-M-14]
RIN 212S-AC1D

Commercial Driver's License 
Standards; Disqualifications
aqehcv: Federal Highway 
Administration (FHWA), DOT. 
action: Final rule.
summary: The FHWA is amending 40 
CFR part 3“3 to define the serious traffic 
violations for which commercial motor 
vehicle operators mr.y be disqualified 
for periods of 00 and 120 days under 
5 383.51. Specifically, the FHWA Is 
defining these serious traffic violations 
to include a conviction for "excessive 
speeding," which U any speed of 15 
miles per hour or more ebove the posted 
speed limit; "reckless driving";
"Improper or erratic traffic lane 
changes”: "following the vehicle ahead 
too closely": and. any other motor 
vehicle traffic control laws which arise 
in- connection1 with- a  fatal- traffic 
accident. The FHWA is also allowing 
States, under certain circumstances, to 
reduce a lifetime disqualification horn 
driving a commercial motor vehicle 
(CMV) to ten yean. This final rule also 
clarifies other issues pertaining to. 
convictions and disqualifications a t 
CMV drivers, and makes a conforming 
amendment to 49 CFEfc part391 ottinr 
Federal Motor Curries Safety 
Regulations- -
OHFECnv* D ATE hlaremhar 2.1S88k 
FOR FURTHER INFORMATION CONTACT:
M r pitL. Hochman, Cfil'eC Standards 
Review Division. Office oflHotorCandar 
Standards, (202) 368-4001, or Mr. Paul 
Brennem Offlire of theGnef Counsel! 
(202) 388-0634, Federal-Highway 
Administration. 400 Seventh Street SW- 
Washington. DC 20590. Office hours are 
from 7:45 u o . to 4:15 pun. e.L. Monday 
through Friday, except legal holidays. 
SUPPLEMENTARY INFORMATION:
Background

On October 27,1988, the Commercial 
Motor Vehicle Safety Act of 1983, Title 
Xfi of Public Law 09-670 (the Act), wes 
signed into law by the President. As a 
first step in Implementing the 
requirements of the Act s final rule and 
request for comments on "Commercial 
Driver Licensing Standards: 
Requirements end Penalties" was 
published in the Federal Register on 
June 1.1987 (52 FR 20574), implementing 
the single license requirement,

notiflcation.raqgirements, Federal 
disqualifiestian*, And other provisions 
of the Act required to be effect! veam 
July S. 1987.

The June 1.1887 rule left several 
components under "serious traffid 
violations” undefined, and soughtipubUix 
comment 0 " these areas. On January 3X» 
1989 the FHWA published a notice o f 
proposed rulemaking (NFRMJ (5*FR ‘
5038) based on those comments, weiring- 
to rectify the omissions and cla-ifyotbea 
points of the June 1.1987 rule. The:
FHWA received 00 response* to the 
NPRM: these are listed by category in 
Exhibit 1.

The final rule amends 49 CFRpurtSBX 
“Commercial Driver Licensing 
Standards: Requirements and!
Penalties*” to clarify which violations 
will ba defined as "serious traffic 
violations." It amends f  33131 todarify 
certain notification requiremastn 
especially how such requirements: we old 
apply to casuaL intermittent or 
occraional drivers. Section 303JT. 
“Disqualification of Driven," Is 
modified to allow reduction of lifetime-

circumstances. Also, the final rule-add* 
precisian ttt-tte wording of other 
existing regulations pertaining to-tfie 
disqualification of drivers in 49 CFR 
parts 383 and 391.

Each o£ these*changes is discussed. 
he[bsrta the context of the relevant, 
public responses to the docket
ExhifiifiS—Respondents to the NFRSf 6jr 
Category

Definition of "Serious Traffic Violations” 
E a x u iv a  Speeding

As demonstrated in Exhibit 2. the 
majority of respondents In most 
categories supported the definition of 
excessive speed proposed in the 
HPRM—15 miles per hour or more above 
the*posted limit in endorsing the 

* EHWffiTa proposal most respondsnts 
slmfcrrored a single standard which 
canid be applied universally in all speed 
zones and under oil conditions and 
situations. Several opposing views were, 
however, also presented for 
consideration.

I
Bswma REseoMoswrf PeoposmOewmows 

of "Excssaiva Sm otna”

Slate agencies representing 14 State*.- 
Department of Motor Vehicle 
SutwfioUm Department*.

Other Stats Agendas............
Total Slaw Agendas.

. n
2

.  X

SUUiOagsaisatlesM1 (AAMVA).
Trucking Industry 

Associations—
and related pactiea:

Carriers.
Un ions—

Total tracking-related.
Bus Industry and relittd parties: 

Association*— .................
r»rrt«T«

as
x.

V

1
X
*

Total Bua-reUted. 
Individinl*.. .......
Insurance Indus try- 
Trad* assodstions. 
Consultant - ........
Public Association (AAA)- 

Total nnpoodanta —

IT
S

. z

.  X 
T
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more aoov*pQMIo
I P M M

CMW. 
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mare 
i r a  
tw i  

NW M

CMM- 
•on  taMvnct

men.NP104

1
EMAIL 1
Ik e t in g  C trnnre end m -

1 a
1

t e t e n a n  M  e—cn a
1 i

3
aEMlA 13 2Cut** Iwft k4 mkm a

t e m t t a t M y -------------- i 0
22 10 fi

A motor carrier asserted that a "Oat 
i" concept of greater than 15 m.pJs. 

over the posted speed limit for excessive 
spued is not consistent with providing 
greater restriction for greater hazard. 
CBaming that areas that are posted with 
■peed limits less than 55/85 ttLpiu are 
Inver because excessive speed presents 
* greater danger, the respondent 
suggested that a standard based on 
pmentage of increase over posted 
linrits, specifically 20%, would provide a 
standard which is more representative 
oftha risk factor at all speeds.

Aanthar respondent from a bus transit 
company explained that many factors 
should influence the development of an 
appropriate definition for excessive 
•feed. As an example, the respondent 
axplained that a truck carrying 
bourdous materials leaded to 80.000 
pounds, going 50 In a 35 m.pi. zone 
should be considered to be traveling at 
nuxuaasive speed. However, a bus or 
Mngtyvahide traveling at the same 
epeerirfetiie same speed zone may not 
bussaatdbred to be traveling at an 
exaassrve speed.
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Other respoodeuts recommended that
maximum speed limits be- included in 
the definition. The American 
Automobile Association (AAA) pointed 
out that in forty-ooe States which have a 
65 m.pdx. maximum spaed limit the 
proposal would allow drivers to speed 
up to 80 impiu before being charged 
with anexcec sire speoding violation. 
Thus, tba AAA recommends a cap of 75 
rn.p.h. above- which any speeding-would 
be considered "excessive."

The majority of respondents reiterated 
the FHWA'* belief that Congress 
Intended the definition foe "excessive 
speed" to be used to identify and ■ 
penalize the most severe cases of 
speeding violations. Several 
respondents, however.maintain that any 
speed over the posted limit should be 
considered to be "excessive."

One comm enter noted that no 
proviifon for appeal baa been provided 
for those drivers with impeccable 
records who, quite inadvertently in 
many cases, are stopped for operating at 
15 m.p.h. or more above the posted 
speed limit The respondent suggested 
that the driver's record be taken into 
consideration before disqualifying him/ 
her for two serious violations.

Although some of the alternatives 
offered by respondents may have merit 
each one has related enforcement or 
administrative problems. For example, a 
standard which would change with 
posted limits would be confusing to 
drivers-and to enforcement officials. The 
7HWA agrees witir the overwhelming 
number of respondents who explained 
that anything other than c practical 
straightforward definition would not be 
effective. To be practical "excessive- 
speed” needs to be defined in terms that 
are both easy to understand and 
practical to administer. Thus, the FHWA 
has elected to retain the proposed 
definition of "excessive- speed" as any 
single conviction for any speed of 15 
miles per hour or more, above the 
posted speed limit This dflfinftwn Is not 
intended to supplant existing Stats 
cumulative point systems which 
continue to control the licensing 
privilege under existing administrative 
procedures. The concerns, therefore, 
expressed by cosusumtars-wbo believe 
that there would beno provtsicn* for 
appeal or that conditions or special 
zones would no kmgsr be considered 
will continue tr be dealt within easting 
enforcement of State speeding 
conviction*.

In retaining the proposed definition, 
the FHWA does not w ait to ghra the 
impression: that other angle: speeding 
violation* ot that repeated viatetian* of 
driving, above the posted speed lindt 
should be conduced bsceese they nay 
not be considered to be "excessive” 
according to the definition. On the 
contrary, the FHWA believes that all

speeding violations—either driving 
above the post limit or driving too fest 
lax conditions—pose a potential hazard 
and should continue to be strictly 
enforced by the States. While a more 
stringent encompassing definition 
which Include* s  cap of 75 m.pJL ora 
itandnrd based os percentage above 
posted lindta may appear to give more 
recognition to the greater potential 
dangers associated with the higher 
speeds, the FHWA agrees with the 
ma jority of respondents that ■ single 
definition would be more enforceable 
than, a more intricate definition which 
Incorporates other factors. However, 
States are free toestabllsh more 
stringent definitions to address local or 
particular concern*. The comments 
submitted by the Owner-Operators 
Independent Drivers Association of 
America. Inc. (OOED A) refiact the 
concerns expressed by majority of the 
respondents who objected to a multi­
part definition for “excessive speed."
The OOIDA wrote: "The Association 
feels strongly that the CMVSA must be 
interpreted by tha FHWA in a simple 
and straightforward manner such that 
drivers are aware of tha specific 
offenses for which they may be ; 
disqualified, as well as tha penalties to 
be imposed. OOIDA feels that«
mhiaHnnar rfnfimHrtn that lnrlitrff*«.nihar
factors in the dnfinition of "excessive 
speed” would needlessly confuss the 
issue among drivers, and create a very 
cumbersome administrative process.” 
Also, the tingle license provision of the 
Act will greatly reinforce the states' 
authority to assess points for speeding, 
since drivers can no longer spread 
convictions over several license a.The 
points will add up and tha likelihood 
that a drives who habitually speeds will 
lose his/her license will be greatly 
increased. Thus, all CMV drivers will be 
deterred from speeding, even at levels 
below the 15 m-ph. standard. 
Furthermore. Slates may apply other 
charges to address local concerns ot 
special conditions. For example.States 
apply charges such as "reckless 
driving" In cases of speeding at Seas 
than 15 m.p.L above the posted speed 
limit where weather, traffics, hazardous 
cargo or other conditions combine to 
constitute a willful or wanton disregard 
for safety. Such actions are not 
prohibited by this rulemaking.

In sum. the FHWA believes that when 
considered in conjunction with the 
current Stats penalty systems, tha 
definition that has bum. adopted will 
fully satisfy ths Act's gcdL to pronsota 
compliance with the posted speed limits 
and encourage driven* to use good 
Judgement nodes ail kinds of driving 
conditions.

R ockiest Driving

Regarding tha definition of "reckless

driving," section 12011) of ths Act states 
that: "reckless driving shall be as 
defined under Slate or local law," To 
promote uniformity and because a 
majority of the States are already using 
the Uniform Vehicle Code and Model 
Traffic Ordinance (UVOvtTO) 
definition, tha FHWA proposed to 
amend the definition of reckless driving 
to incorporate the language used in the 
UVCMTO. 1887 Edition, published by 
the National Committee on Uniform 
Traffic Laws and Ordinances. Such 
language states (in chapter 11.Rales of 
the Road, at section 11-901 Reckless 
Driving (o) that "any person who drives 
any vehicle in willful or wanton 
disregard for tho safety of persons or 
property is guilty of reckless driving:" 
The FHWA further proposed to emend 
the definition of "recklesr driving" to 
clarify that it would include twq 
additional traffic offenses, both od which 
are frequently associated with'excessive 
speeding and/or reckless driving These 
two additional offenses were:

1. Improper/erredclan* changes 
(Incorporating the conrepts dtsrifn the 
UVCMTO section-11-304 through 
section.U-308 and section 11-300)? and

2. Following the vehicle ahead too 
closely (incorporating tti* concept* in 
tha UVCKfTO section 11-310).

Tha FHWA asked foe comments on 
whathac these two infractions should bo 
listed separately as serious traffic 
violations instead of being included 
under "reckless driving." Of ths 31 
docketrespondentA who addressed this 
issue, of whom x2 represented Stats 
agendas. 23 (Including iafrom.State 
agendas) supported treating these two 
infractions as tarious traffic violations 
either as part of "reckleaa driving;' or as 
separate serious violations. However, 
most respondents stated that ths 
inclusion of the two additional 
violations in the basic definition, of 
“reckless driving" would overly 
complicate that definition and the 
manner in which existing Stats traffic 
codes are enforced and handled La ths 
courts.

In opposition, several drivers, saetoc 
r sw ta rs -  a n d  tm ina  r np r a s m te llw M  
asserted that the two additional
vlnl»tinn« ■Iwiild nailKs* hj> iiwintWi in
tha ri«fldtioa.o£"recklr*a driving" a or 
listed separately asserioaa violations*. 
The Owner^Opentors independent 
Drivers Association of America, 
contended that the two additional 
violations are relatively minor traffic 
Infractions in tha majority of ra »—ta 
wfaicfa they occur. They further claimed 
that sines “following the vahkle ahead 
too closely" can be tha tqual fault of 
both vehicles, it would be unfair fora 
track driver to be subject to a severe 
penalty for am infraction for which he/
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she was only partly to blame. The 
International Brotherhood of Teamster* 
presented a similar argument for its 
recommendation against mentioning 
these additional violations in the rule.

Acddent data available to FHWA 
show that these two violations are 
con I only attributed to commercial 
mo,. r vehicle accidents in which human 
factors or driver error is cited as a 
casual factor. In a 1988 report entitled 
"Gearing Up for Safety. Motor Carrier 
Safety in a Competitive Enviomment" 
the Office of Technology Assessment 
(OTA) lists “following too 010061/' as a 
contributor in nearly 10 percentof the 
heavy truck accidents. The same report 
Identifies "improper lane change" 
violations as major contributors in more 
than 13 percent of heavy truck 
accidents. The "Heavy Truck Safety 
Study" final report of the National 
Highway Traffic Safety Adminiatration 
(NHTSA, 1987), explain* that regardless 
of any improvements made to vehicle 
characteristics, to the roadways, or to 
other features of the operating 
environment to Improve safety, the 
manner in which a vehicle la driven will 
always play a paramount role in the 
safe operation of the vehicle. The 
NHTSA report dles an analysis by the 
State of Ohio of crashes in which the 
truck driver waa at fault The analysis 
identifies "Improper lane changes" and 
"following too closely" asthe two most 
frequent driver errors contributing to the 
accident On the basis of available 
accident data, and In light of the 
comments to the docket from State 
agencies which support including these 
violations because of their potential for 
causing serious accidents, the FHWA 
has concluded that "Improper/erratic 
lane changes" and "following too 
closely" should be treated as serious 
violations for the purposes of the final 
rule. .

The FHWA shares the concern of 
some of the respondents that 
enforcement officials may cite CMV 
drivers for these offenses when-they are . 
the equal fault of both driven or the 
fault of noncommercial drivers.. 
However, a CMV driver ia not 
disqualified until he or she ia convicted 
of the offense. The due process 
embodied in a conviction determination 
should prevent unfair or unfounded 
violations from becoming a conviction.

Finally, same of the respondents 
opposed including "improper/erratic 
lane changes" a r i  "following too 
ciosely" as serious violations because of 
the resultant penalties. Under { 383.51, a 
CMV driver who is convicted a second 
time for a serious violation within a 
three-year period is disqualified for 80

days; the penalty for a third such 
violation in a three-year period is a 120 
day disqualification. Given the potential 
importance of these penalties on a 
driver's employment and livelihood, the 
FHWA recognizes the possibility that 
more "improper/erratic lane changes" 
and "following too closely" traffic 
violations may be contested, resulting in 
lost time to drivers and an increased 
burden on the judicial system. The 
expected safety benefit, however, is 
considered countervailing, especially 
since these two types of violations are 
major contributors to accidents in which 
driver error is the casual factor. The 
penaltiea related to convictions for these 
violations are also considered by the 
FHWA to be appropriate.

In formulating the final definition for 
“reckless driving," the FHWA agree* 
with the numerous respondent* who 
asserted that the two additional 
violations should be listed separately in 
order to minimize any administrative 
complications. Therefore, the definition 
of “reckless driving” In the final rule 
IncorporateBihe UVCMTO wording 
regarding “willful or wanton disregard 
for the safety of persons or property."
The other two items, “improper or 
erratic lane changes" and “following the 
vehicle ahead too closely" are included, 
however, as serious traffic violations. 
States may apply their existing 
corresponding violations to deal with 
situations involving improper/erratic 
lane changes and following the vehicle 
ahead too closely.
Lifetim e D isqualifications

The FHWA proposed to amend 
1383-51(b)(3)(v), to allow State* the 
option of providing an opportunity for 
eanctioned driver* to apply for a 
reduction of their lifetime penalty only 
after they serve a  minimum 
disqualification period of ten years, and 
only after they successfully complete a 
requisite rehabilitation program as 
determined by their State's driver 
licensing agency. The lifetime 
disqualification would not be expunged 
from the driver’s record for any reason 
even aftar successful rehabilitation-and 
reinstatement; and a third conviction of: 
an offense under 1383.51(b) would lead 
to permanent disqualification for life. A 
CMV driver convicted of any felony 
Involving the manufacture, distribution, 
or dispensing of controlled substances 
(under 5 3B3.51(b)(Z)(v)) will continue to • 
be ineligible to apply for any reduction 
whatsoever of the lifetime 
disqualification, hence, permanently 
disqualified for life. • •

Most respondents on this issue 
supported the FHWA’s proposal, which 
is adopted in the final rale. Several

States and tha American Association of 
Motor Vehicle Administrator*
(AAMVA), however, alerted the FHWA 
that other concerns related to the 
content and effectiveness of 
rehabilitation programs still need to be 
addressed. Since the States have until 
October 1,1983. to begin enforcement of 
commercial driver qualifications, ample 
time remains for the Slates to develop, 
in concert appropriate CMV driver 
rehabilitation programs; FHWA could 
then consider such State-developed 
programs in future rules. This approach 
is consistent with federalism 
considerations.
Section-by-Sectioo Analysis

Items not discussed In detail in thia 
section-by-tection analysis are either 
highlighted as major issues above, 
adopted verbatim from the NPRM and 
discussed in its preamble, or of a 
noosubstantive nature (for example, 
wording changes to conform with other 
items).
Section 383.1 Purpose and Scope

The wording changes In this section 
are for conformity with { 383J1, 
discussed below.
Section 3B3J Definitions

D isqualification. The FHWA has 
Incorporated a definition for • 
"disqualification" in the final rule in . 
response to several requests that FHWA 
provide further clarification on how to 
apply the sanctions included in the Act 
and the implementing regulations. The 
FHWA agrees with the contention of the 
AAMVA’s Model CDL Law 
Subcommittee that nothing in the Act or 
Federal rules prohibits the holder of a 
CDL. disqualified from driving a 
commercial motor vehicle, from driving 
a non-commercial motor vehicle, if he / 
she is otherwise legally eligible to do so. 
The FHWA further agrees with the 
Subcommittee that a CDL holder subject 
to a disqualification should not be - 
allowed to operate e commercial motor 
vehicle under any circumstances during 
that period..Tbe Act does not provide- 
for any type of.“llmited" driving- 
privilege for someone who is • ••• -
disqualified from operating-a • • - 
commercial motor vehicle.

In developing a definition for ’ - 
“disqualification," the FHWA 
recognized that procedures differ from 
State to State, and that the most 
effective way to impose ths 
disqualification sanctions is to allow 
States to use their own current systems. 
States may impose tha disqualification 
through a suspension, revocation, 
cancellation or any other means a State
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conforming change has also been mtL.determines to be appropriate, ( <ng as 
tha driver's privilege hr operate* 
commercial motor vehicle tar withdrawn 
in conformance with the Act While the 
definition also provider for Federal 
disqualifications by the FHWA. the 
disqualification of drivers nndertha 
provisiona of part 383 will be primarily 
the responsibility of the States through 
their existing driver's licensing 
mechanisms.

Employee. The FHWA noted in the 
NPRM that because the casual 
Intermittent or occasional type of driver 
has no “regular employer" per se. the 
regulations, published on |one 1.1987, 
are unclear as to whom such casual 
intermittent or occasional drivent should 
report their convictions and adverse 
actions against their driving privileges, 
as set forth in {1 38331 and 39333. In 
response, the FHWA proposed to amend 
the definition al “Employee" to Include 
all casual intenmttentoc occasional 
type driver*; and to specify in 
138331(b) that notification must bo 
given to the “current- employer.

Ail the respondents >o this issue 
agreed with FHWA’a proposed 
definition, whicb has been incorporated 
in the final rule;
Section 383.31 N otification o f 
Convictions fo r D river V iolations

The FHWA has made the following 
technical modifications to this- section:

(If Driver*must notify their licensing 
State and employer of "conviction*!' for 
violations of State or local motor vehicle 
traffic control laws (other than parking, 
violations). Notification of the 
"violations1' themselves isnot required. 
This clarification, which is in keeping 
with due process, was endorsed by most 
commenters on this issue. .

(2) The FHWA has replaced the tenn 
“State.” as used in the June 1,1987rule, 
with the term “Slate or (urisdlction" In 
order to include convictions incurred in 
Canadian province* and territories and 
other foreign jurisdictions which the 
FHWA recognizes, as testing drivers 
and issuingCDLs in accordance with or 
under standards' similar to the standards 
of part 387. This change is consistent 
with the intent of the Act and 
incorporates concerns of AAMVA and 
several States that drivers licensed in 
the United States may fail to report their 
convictions by foreign jurisdictions to 
their employers and licensing States. In 
accordance with the commercial driver 
licensing reciprocity recently announced 
by the United States and Canada (at 54 
FR 22392, May 23.1989). the FHWA 
believes that foreign convictions must 
be reported &r order to allow States to 
ascertain the driver's qualifications and 
fully implement the intent of the Act (A

to 138X33-1
(3) Section 38X31 requires that CDL 

holders report their convictions 
irrespective of the type of vehicle in 
which the violation occurs. Tbit 
requirement however, is only explicit in 
S 383.31(c)(5) whfch specifies that tha 
notification to the State and employer 
must state whether the violation was in 
a commercial motor vehicle. To provide 
furtherclarification and eliminate any 
doubt on the applicability of tha 
notification requirements, FHWA has 
included language In ( 38331(a) and 
{ 38331(b) to make it explicit that tha 
notifications apply to “any type of motor 
vehicle."

The FHWA doea not have tha 
authority to impose disqualifications, or 
to require State* to impose 
disqualifications, on CDL holder* who 
commit criminal or other offense* under 
§ 383.51 in noncommerdal.vetiide*. 
However, the purpose of requiring 
drivers to report such convictions in 
noncommercial vehicles is to provide 
additional information to States which 
may wish to consider such, convictions 
in their licensing.actions. (Also tea 
discussion of self-reporting below.),

(4) As discussed above under tha 
definition of “employee " notification is. 
to be made to the "current employee." 
Conforming changes have been made In.
5 } 383.1 and 3B333. If a driver ia not 
currently employed, he/she roust still 
notify the State of licensure. One 
respondent from, a State motor vehicle 
department recoaunended that tha rule 
further clarify that intermittent and 
occasional drivers, need ta also notify 
their permanent employers. Since it is 
the current employer who is- in a 
position to take immediate action 
(Including the permanent employer), and 
since the addition of further subtie ties to 
this section will make ila enforcement 
more difficult, the FHWA has uot 
adopted that suggestion.

Several respondent State* questioned 
the need for end efficacy of any self- 
reporting of convictions by drivers-to- 
their licensing Stales. These States 
assert that they cannot legally impose 
sanctions against a  driver until they 
receive formal notification about the 
conviction. Similar objections were 
expressed prior to the publication of the 
June l, 1987, final rule. "Commericai 
Driver Licensing Standard*: 
Requirements and Penalties." Aa noted 
in that rule, one purpose of requiring 
driver notification to tha Stataia to alert 
a State of violations which may . 
ultimately .warrant the suspension, 
revocation.-or disqualification of tire 
driver's CDL At this time. States an, not 
required to impose sanctions based on

the driver's informal notification. When 
the Stxts-to-6Lsls reporting of 
convictions through the Co turn mi cat 
Drivei's Li cents Information System 
(CULLS) is fully operational, the FHWA 
will consider elimination ol this 
requirement.
Section 383.51 D isqualification o f 
D riven

Period of Disqualification
The FHWA has received several 

questions asking whether the period of 
time far which a driver may be ' 
disqualified 1* to begin on the data ot the 
violation or the data of conviction. In the 
NPRM. the FHWA explained that, 
because the Act requires that driver* be 
disqualified when the; are "found to 
have committed" certain offenses. tha 
disqualification period should begin at 
the timB when the driver is convicted of 
the disqualifying offense.

Several States and tha AAMVA 
pointed out potential problem# with (he 
proposal that disqualification begm at 
the time of conviction. They asserted 
that, in many instances, the "convfctfen" 
Is determined by m coart or another 
State agency, and the motor vehicle- 
agency responsible for tefcing action 
against tha license is not notified of the 
conviction until sometime later. Others 
indicated that because of differences-in 
the due process sad appeals 
mechanism* among the various States, 
setting the disqualification starting point 
at tha "time of conviction" fy not 
manageabla.

The FHWA is aware-of the varying 
procedures used by the Stater tir 
applying sanctions. The FHWA is srlso 
aware that under certain 
rircumstances—i.e.. when a driveris 
considered to be dangerous; orwheirthe 
violation is severe enough—tire courts- 
are able to revoke tha driver's driving 
privileges immediately upon conviction. 
On tho other hand, the FHWA 
appreciates the administrative problems 
to-whidr the AAMVA refers.

As a compromise between tha 
practical reality adduced by the 
AAMVA and Urn expectation* of the 
underlying legislation, tha final rula 
omits the phrase "at the time of such, 
conviction'-’ from 138331(b)(1) and 
(c)(1), and defers establishment of * 
time limit on when a State wouldbegin 
the disqualification of drivers until the 
forthcoming nriemsking en State 
compliance, under section-12009-of the 
AcL la the meantime, State* should, 
attach atJeast ths same degree e£ 
urgency to- CDL sanction* a* they bow 
do in slmilarinstancpr, Without 
precluding State* trom using their
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current penalty systems or from dealing 
with any due-process issues, the FHWA 
expects States to begin tha 
disqualification process immediately 
upon conviction: and if circumstances 
warrant it, to provide an administrative 
mechanism whereby the CDL holder's 
driving privileges can also ba taken 
away immediately upon conviction. In 
any event, whenever the disqualification 
period begins for a CDL sanction. States 
will still need to comply with sections 
12009(a) (8) and (9) of tha Act which 
specify that a State convicting a CMV 
operator of any traffic violation (other 
then a parking violation) must notify the 
State of license issuance within 10 days 
after such conviction: and that 
disqualifications must be reported to the 
CDLIS and to the State of license 
issuance within 10 days from the date of 
disqualification.
Leaving the Scene of an Accident

Because the driver of a large 
commercial motor vehicle may be 
involved in a minor accident of which 
he/she is genuinely unaware, the FHWA 
proposed to add "knowingly and 
willfully” to the disqualifying offense of 
“leaving the scene of an accident while 
operating a commercial motor vehicle."

Most respondents, Including the 
States and the AAMVA. considered the 
addition of the “knowingly and 
willfully” qualifiers to be unnecessary, • 
and to place a potentially unreasonable 
burden of proof on the States. Since the 
issues inherent in the words "knowingly 
and willfully” would undergo 
examination during the due process 
leading to a conviction, the FHWA has 
elected to eliminate "knowingly and 
willfully” from the proposed description 
of "leaving the scene of an accident." 
Section 38331(b)(2)(lil) will therefore 
remain unchanged.
Lifetime Disqualification From Separate 
Incidents

In the NPRM, the FHWA proposed to 
clarify that the driver is disqualified for 
life if he or she is convicted for offenses 
which arise from two or more-separate 
incidents.

All comments which addressed this 
issue agreed with this proposal, which is 
incorporated In 5 3B351(b)(3)(iv) and 
applied by analogy to 138331(c)(2) (I) 
and (11) dealing with serious traffic 
violations.
Section 383.73 State Procedure

All States currently have laws which 
deal with falsification of information on 
license documents. These laws, 
however, are not consistent. As part of 
the NPRM. the FHWA included a 
requirement that States must Impose a

penalty on a CDL applicant who is 
discovered by the Stale to have falsified 
Information required for the CDL The 
FHWA explained in the NPRM that it 
belioves that a minimum level for such 
penalties need to be established to 
ensure similar treatment of CMV 
operators across the country. Such 
penalties would also help deter an 
applicant from attempting to get a 
second license or a new CDL during the 
time he/she is disqualified.

Ail respondents who provided 
Information on thia issue endorsed the 
proposed 60 day penalty. Several 
respondents Indicated, however, that 
they currently have and will continue to 
Impose stringent penalties, a policy 
which the FHWA endorses.

Thus, the FHWA has amended 
t 383.73(g) to provide minimum 
penalties of nt least 60 days for those 
persons who knowingly falsify or evade 
submitting required information when 
applying for any CDL licensing action 
under (} 383.71 and 383.73. States may 
apply the sanction either through a 
license suspension, revocation, 
cancellation, or disqualification.

The deadline for imposing the penalty 
(formerly “30 days after discovering the 
falsification"} has been eliminated 
because it does not allow for due 
process and State administrative 
procedures. •
Regulatory Impact

The FHWA has determined that this 
action does not constitute a major rule 
under Executive Order 12291. The final 
rule is not expected to result In an 
annanl effect on the economy of $100 
million or more, or lead to a major 
Increase in costs or prices, or have 
significant adverse effects on the United 
States economy. Because of the public 
interest In the issue of commercial motor 
vehicle safety and the expected benefits 
of improved transportation safety, 
however, this action is considered 
significant under the regulatory policies 
and procedures of the DOT. For this 
reason and pursuant to Executive Order 
12498. this rulemaking action has been 
included on the Regulatory Program for 
significant rulemaking actions.

The economic impacts of this 
rulemaking that will occur are primarily 
mandated by the statutory provisions 
themselves. For this reason, a full 
regulatory evaluation is not required. 
However, since an analysis of impacts. 
Including economic factors, is 
necessarily involved In the preparation 
of related motor vehicle safety ■ 
regulations, a regulatory evaluation has 
been prepared for this rulemaking action 
as well as other actions needed to 
Implement the Commercial Motor

Vehicle Safety Act of 1088. This 
evaluation addresses the provisions 
contained in this action and has been 
placed In the public docket and Is 
available for inspection in the 
Headquarters office of the FHWA. 400 
Seventh Street SW„ Washington. DC 
20500.

A significant part of the motor carrier 
industry and other employers covered 
by tha Act are mado up of small firms, 
from one-person, one-truck oparctlons of 
soma owner-operatort. to tha thousands 
of small fleet operators throughout the 
country. For this reason, tha benefit and 
cost considerations described in tha 
regulatory evaluation/regulatory 
flexibility analysis as applicable to 
employers and the motor carrier 
industry in general are equally 
applicable to the small entity component 
of the industry. Small entities have been 
represented at public meetings held to 
discuss the Act and small entitles have 
had the opportunity to submit comments 
to the public docket established in 
conjunction with FHWA's August 1,
1986. ANPRM as well as tha several 
other rulemaking notices required by the 
Act. The FHWA is fully committed to 
doing all that It can to ensure that no 
undue burdens are placed on small 
entities as a result of this action.

For the foregoing reasons and under 
the criteria of the Regulatory Flexibility 
A ct the FHWA hereby certifies that this 
action will not have a significant 
economic impact on a substantial 
number of small entities.
Federalism  Im pact

The FHWA hae reviewed these 
changes to the Commercial Driver 
Licensing Standards in light of the 
purposes of the Act and the President's 
Executive Order on Federalism 
(Executive Order 12812, October 28,
1887). In enacting the Commercial Motor 
Vehicle Safety Act of 1988, tha Congress 
found that it is in the public interest to 
enhance commercial motor vehicle 
safety. Congress identified commercial 
motor vehicle safety as a matter of 
national importance and included 
requirements for a single license and 
driver disqualifications as part of the 
mandates in the A ct 

In the Executive Order on Federalism, 
Executive Departments and agencies 
were directed to be guided by certain 
fundamental federalism principles in 
formulating and implementing policies 
that have federalism Implications. Tbeso 
policies have been taken fully into 
account In the development of this rule. 
Thus rule would limit the policymaking 
discretion of the States only In narrow 
ways, and does so only to achieve the •
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national purposes of the act For 
example, States would continue to have 
sc le discretion aa to whether or not to 
lit ense any CMV operator and what 
specific procedures, testa, fees or 
penalty applications ore applicable.
Thus, it is certified that the policies 
contained in this document have been 
assessed in light of the principles, 
criteria, and requirements of the 
Federalism Executive Order, and accord 
fully with the letter and spirit of the 
President's federalism initiative.

A regulutory information number 
(R1N) is assigned to each regulatory 
action listed In the Unified Agenda of 
Federal Regulations. The Regulatory 
Inf jrontion Service Center publishes 
Ihe Unified Agenda in April and 
Oc :ober of each year. The RIN number 
cor tainedin the heading of this 
document can be used to cross reference 
this, action with the Unified Agenda.
Paperwork Reduction Act

Ihe collection of information required 
by he final rule published on june 1, 
198'. to implement the single license and 
certain reporting end notification 
requirements has been approved by the 
Office of Management and Budget (OMB 
No. 2125-0542). No additional burdens 
are expected to result from this 
rulemaking.
List of Subjects In 49 CFR Part 353

Commercial driver’s license standards 
reqiirements and penalties, Highways 
and roads, Motor carriers. Motor vehicle 
safety, Reporting and recordkeeping 
requirements.
(Catalog of Federal Domestic Assistance 
Progiam Number 20217, motor carrier safety) 

Issued on: September 22.1880.
T.D. '.arson.
Administrator.

In consideration of the foregoing, the 
FHWA hereby proposes to amend title 
49, Code of Federal Regulations, subtitle 
B, chapter ill, as set forth below:

PART 383—COMMERCIAL DRIVER'S 
LICENSE STANDARDS; 
REQUIREMENTS AND PENALTIES

1. The authority citation for 49 CFR 
part 383 continues to read as follows:

Authority: Title OT of Pub. L 09-670.100 
Stat 3207-170; 49 U.S.C. 3102: 49 U.S.C. App. 
2505; and 49 CFR 1.48.

Z  Section 383.1(b) (2) and (5) are 
revised as follows:
§ 583.1 Pu t p o m  and soup*.
• I • • •

(b) * * *
(2) Requires a driver to notify the 

driver's current employer and the

driver's State of domicile of certain 
convictions:
* « • I •

(5) Establishes periods of 
disqualification and penalties for those 
persons convicted of certain criminal 
and other offenses and serious traffic 
violations, or subject to any 
suspensions, revoco lions, or 
cancellations of certain driving 
privileges:
• • • • ♦

3. Section 383.5 Is amended by adding 
one definition entitled 
“Disqualification", and by revising four 
other definitions and placing them in 
alphabetical order as follows:
§3833 Definitions.
• ♦ i • * t

Controlled substance has the meaning 
such term has under section 102(8), of 
the Controlled Substances Act (21 U.S.C. 
802(0)) and Includes all substances 
listed on schedules I through V of 21 
CFR part 1308. as they may be revised 
from time to time. Schedule 1 substances 
are Identified in appendix D of this 
subchapter and schedules U through V 
are identified In appendix E of this 
subchapter.

D isqualification  means either
(a) The suspension, revocation, 

cancellation, or any other withdrawal 
by a State of a person's privileges to 
drive a commercial motor vehicle: or

(b) A determination by the FHWA, 
under the rules of practice for motor 
carrier safety contained in part 388 of 
this title, that a person Is no longer 
qualified to operate a commercial motor 
vehicle under part 391: or

(c) The loss of qualification which 
automatically follows conviction of an 
offense listed In § 383.51.
t  » •  I  t

D river's license  means a license 
issued by a State or other jurisdiction, to 
an individual which authorizes the 
Individual to operate a motor vehicle on 
the highways.
• • • t *
• Employee means any operator of a 
commercial motor vehicle, including full 
time, regularly employed drivers; casual, 
Intermittent or occasional drivers: 
leased drivers and independent owner* 
operator contractors (while in the course 
of operating a commercial motor 
vehicle) who are either direcdy 
employed by or underlease to an 
employer.
• • ♦ • •

Serious traffic  violation means 
conviction, when operating a 
commercial motor vehicle, of:
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(a) Excessive speeding. Involving any 
•Ingle offense for any speed of 15 miles 
per hour or more above the posted 
speed limit;

(b) Reckless driving, as defined by 
State or local law or regulation.
Including but not limited to offenses of 
driving a commercial motor vehicle in 
willful or wanton disregard for the 
safety of persons or property;

(c) Improper or erratic traffic lane 
changes:

(d) Following the vehicle ahead too 
closely; or

(e) A violation, arising In connection 
with a fatal accident, of State or local 
law relating to motor vehicle traffic 
control (other than r  parking violation). 
(Serious traffic violations exclude 
vehicle weight and defect violations.)
• 0 • * A

4. Section 383.31 Is amended by 
revising paragraphs (a), (b) and (c)(4) as 
follows:
§38321 Notification of conviction* tor 
driver vtotationr.

(a) Each person who operates a 
commercial motor vehicle, who has a 
commercial driver'i license issued by a 
State or jurisdiction, and who is 
convicted of violatirg, in any type of 
motor vehicle, a State or local law 
relating to motor vehicle traffic control 
(other than a parking violation) In a 
State or jurisdiction other than the one 
which issued his/her license, shall 
notify an official designated by the State 
or jurisdiction which issued such, 
license, of such conviction. The 
notification must be made within 30 
days after the date that the person has 
been convicted.

(b) Each person who operates a 
commercial motor vehicle, who has a 
commercial driver's license issued by a 
State or jurisdiction, and who is 
convicted of violating, in any type of 
motor vehicle, a State or local law 
relating to motor vehicle traffic control 
(other than a parking violation), shall 
notify his/her current employer of such 
conviction. The notification must be 
made within 30 days after the date that 
the person has been convicted, if the 
driver is not currently employed, ho/ahe 
must notify the State or jurisdiction 
which issued the license according.to
§ 38321(a).

(c) ' * *
(4) The specific criminal nr othpr 

offense(s). serious traffic violation(s).
• and other violation(s) of State or local 

law relating to motor vehicle 'raffle 
control, for which the person was 
convicted and any suspension, 
revocation, or cancellation of certain
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such convictlon(a);
• ft ft ft •

5. Section 3S3.33 is revised to read as 
follows:
1 38323 Notification of driver** tlcene* 
suspensions;

Each employee who hes a  driver's 
license suspended, revoked, or canceled 
by a Stale or jurisdiction, who loses the 
noiil to operate a commercial motor 
venicle in a State or jurisdiction for any 
period orwho is disqualified from 
•ueranng a commercial motor vehicle 
oi anv pumni. shall notify his/her 

current emuUive? of such suspension; 
'evuLdJioiv cdnceilatton. test?privilege, 
or diaqucHtlicauon. The notification must 
be made-before-the endofthe-businces 
day following the day tha employee ■ 
received notice of the suspension, 
revocation; cancellation lastprivtlege, 
or disqualification.

0. The subpart heading for aubpart D 
is revised to read as fallow*:.

Subpart D—Driver Disqualifications 
and Penalttea

7. Section 38321 it amended by 
revising paragraphs (bHl)l (WWW: 
through (v), and. (c);(l> and (2) to road, 
as follows:
§38321' DtsquafWcstion ot driver*.
• • •* § »

( b r  * *
(1) G eneral rale. A driver who. is 

convicted of a disqualifying offense 
specified in. paragraph (b)(2) of this 
section, is disqualified for tha period.of 
time specified in paragraph (b)(3) of this 
section, if tha offense was committed 
while operating a commercial motor 
vehicle.
• • • • •

(3) • « *
(1) FirsLoffendaa. A driver who is 

convicted of an offense described in 
paragraphs (b)(2){i) through. (b)(2)(lv) of 
this section, is disqualified for a  period 
of onn year provided the vehicle was-not 
transporting hazardous- materials-

required to be.placacded under the 
Hazardous Materials Transportation 
Act (49 U.S.C. App. 1801-1813).

(it) F irst offenders transporting 
hazardous m aterials. A driver who Is 
convicted of. an offense described in. 
paragraphs (b)(2)[J) through (bH2)[iv) of. 
this section, is disqualified for a period 
of three years if the vehicle, was 
transporting hazardous materials 
required to be placarded under the. 
Hazardous Materials Transportation 
Act (49 U.S.C. App. 1801-1813).

(ill) F irst offenders o f controlled 
'substance fe lo n ies. A  driver who is 
convicted of an offense described in 
paragraph (b)(2)(VJ of this section, is 
disqualified for fife.

(lv) Subsequent Offenders; A driver 
who is convicted of an offense- 
described in paragraphs, (b) [3)(i): through 
(b)(2)PvJo£tfiii section,.is disqualified 
for life if tha driver had been convicted 
once before in. a separate incident of 
any offense described In. para graphs
(b)(2)(IJ through (b}(2)(i.v). of thissoctioa.

(v) Any driver disqualified for life 
under I383v51(b)(3)(iv) of this 
paragraph,, who has.both voluntarily 
enrolled in, and successfully completed, 
an appropriate rehabilitation program 
which meets the standards of his/her 
State's driver licensing agency,may 
apply to the licensing agency for 
re ins tatcment o f his/her commercial 
driver*rfice2ise..SncIr applicants shall 
not boellgible-forreinstatement from 
the State unless and until such time, as 
he/ebe has first served a. minimum 
disqualification period of Ittyears and 
has fnfly met the licensing State's 
standards fdrreinstatementof 
commercial motor veincle driving 
privileges. Should a reinstated driver ba 
subsequently convicted edf anolher 
disqualifying offense, i r  specified in 
paragraphs (b)(2)(i) through (b)(2)(Iv) of 
this section, he/she shall be 
permanently disqualified for fife, and 
shall be ineligible to again apply for a- 
reduction of the lifetime disqualification.

(<#*• * fc
(1) G eneral rule. A driver who ia 

convicted of serious traffic violations is

disqualified for the period of time 
specified in paragraph (c)(2) of this 
section, if the offenses were committed 
while operating a commercial motor 
vehicle.

(2) Duration of disqualification fo r 
serious traffic violations— (\) Second 
violation. A driver who, dining any 3- 
ye&i period, is convicted of two serious, 
traffic violations in separata incidents, 
ia disqualified' for a period of 60 days.

(11) Tliird vio lation. A drrirervrho. 
during any 3-yearperiod. is-convicted of 
three serious- traffic violations in 
separate tncidente; ir disqualified for a 
period of 120 days.
• • ft » »

8. Section 383.73/g} Is revised to read 
as follows:
§383.73 8*s8s procedures.
• • «k »• fti ♦

(g) Penalties-for fa lse- information. If a 
State determines,in U* check of an. 
applicant's license status and record 
prior to issuing a CDL or at any time 
after the CDL Is issued, that the 
applicant bar falsified information 
contained iir subpart fof this part or any 
of the certifications required fax 
136X71(a); tint State shall at a minimum 
suspend: cancel; or revoke tbs person's 
CDL or his/her pending application, or 
disqualify the person from operating a 
commercial motor vehicle tar aponod a£ 
at least 60 consecutive days.

PART 39T—QUAUFtCATtOHS OF 
DRIVERS

9. Section 39L15(c)(2){iv) Is Devised: to. 
readas follows:
§381.15 DtsquaMealtorrofdrivers.

(Cl • • •
(Z) ■ *
(iv) Leaving the scene of an accident 

while operating a commercial motor 
vehicle; or
ft ft ft ft •
[FR Doc 69-Z2883 Filed 10-2-e»::ewa am) 
b o l l u m c o o r * s» e - i L n a
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DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

49 CFR Parts 383,390,391, and 392

(FHWA Docket No. MC-128)
RIN 2125-AB-AB79

Blood Alcohol Concentration Level for 
Commercial Motor Vehicle Drivers

aoency: Federal Highway 
Administration (FHWA), DOT. 
action: Final rule.

summary: The FHWA is amending Parts 
383,390,391. and 392 of the Federal 
Motor Carrier Safety Regulations 
(FMCSRi) in accordance with the 
Commercial Motor Vehicle Safety Act of 
1986 (the Act). The revisions establish
0.04 percent as the blood alcohol 
concentration (BAC) level at or above 
which a commercial motor vehicle 
(CMV) operator would be disqualified 
from operating a CMV under Section 
12000 of the Act As used In this 
document. BAC means alcohol 
concentration expressed in grams of 
alcohol per 100 milliliters of blood, or In 
grams of alcohol per 210 liters of breath, 
regardless of the means of measurement 
employed. The rule also requires CMV 
operators with any measured or 
detected BAC to be placed out-of- 
service for a 24-hour period in 
accordance with Section 3922 of the 
FMCSRs. Sections 120C9 and 12011 of 
the Act require Stales to adopt similar 
licensing sanctions for CMV operators 
to avoid a withholding of Federal-aid 
highway funds.

The rule is based on comments 
received to-a notice of proposed 
rulemaking {NPRM) published In the 
Federal Register on May 10,1988 (53 FR 
16656), and findings of a study by the 
National Academy of Sciences (NAS), 
1987, Special Report No. 218, “Zero 
Alcohol and Other Options: limits for 
Truck and Bus Drivers" (the NAS 
Study).
effective date October 27,1988.
FOR FURTHER INFORMATION CONTACT:
Ms. Jill L Hochman, Chief. Standards 
Review Division, Office of Motor Carrier 
Standards (202) 308-4009, or Mr. Thomas 
P. Holiaru Office of the Chief Counsel, 
(202) 308-1350. Federal Highway 
Administration. 400 Seventh Street. SW.. 
Washington, DC 20590. Office hours are 
from 7:45 a jn. to 4:15 pjn. ET. Monday 
through Friday, except legal holidays.

SUPPLEMENTARY INFORMATION:
Background
Sum m ary o f the BA C Level Pro visio n s 
o f the A ct

Section 12008(f) of the Act requires 
the Secre.'ary of Transportation 
(Secretary) to establish the BAC level 
not to exceed 0.10 percent, at or above 
which a person when operating a CMV 
shall be deemed to be driving while 
under the Influence (DU1) of alcohol and 
subject to the licensing sanctions 
described in the Act in Section 12008 
(discussed below). Failure to issue such 
a rule by October 27.1988, will result In 
this level being set at 0.04 percent 

Under section 12009(a)(3) of the Act 
each State must by October 1.1993, 
adopt and enforce laws consistent with 
the Federal requirement,and consistent 
with any out-of-service regulations 
Issued by the Secretary under«cticm 
12008(d)(1) of the Act in order ta -avoid 
having Federal-aid highway 
construction funds withheld.

Also under section 12009, States must 
adopt disqualification provisions for 
CMV operators described in the A ct 
These disqualification provisions - 
became effective on July 1.1687 (52 FR 
20574), and are contained in Section 
38321 of the FMCSRs (49 CFR 35321). 
Disqualifications under the Act supply to 
operator* of "commercial motor 
vehicles" as defined in the Act and 
occur for offenses which were 
committed after July 1,1967. Certain of 
these disqualifications, or licensing 
.sanctions, would apply to CMV driven 
who are "deemed to be under Khti 
Influence of alcohoL"

Section 12006 of the Act provides that 
CMV operators who are found to have 
committed a first violation of driving a  
CMV under the influence of alcohol 
shall be disqualified for a least it year. 
For a CMV operator carrying hazardous 
materials, this disqualification-shall be 
for at least 3 years. Any CMV operator 
found to have committed e seoond-such 
offense (at any time without regard to a 
time limit for the second offense) shall 
receive a lifetime disquelificatlon ora 
disqualification for a period of not Ibss 
than 10 years, as may be prescribed by 
the Secretary.

The requirement hi the Act for the 
Secretary to commence a rulemaking to 
determine the appropriate BAC level by 
October 27,1987, was fulfilled by 
publication of the advance notice of 
proposed rulemaking jANPRM) ot 
March 23,1907 (52 FR 9192), to which 31 
responses were received. Also as 
required by the Act. the FHWA 
contracted with the NAS to conduct a 
study of the appropriateness ofreducing 
the BAC level at or above which a 
person, when operating a CMV. is

deemed to be driving while under the 
influence of alcohol from 0.10 to 0.04 
percent The findings of the NAS study 
and comments received on the ANPRM 
formed the basis of the NPRM of May 
10,1908.

Comments on the N PRM

The FHWA received 78 responses to 
the NPRM; these are enumerated by 
category in Exhibit 1. In addition to 
considering the written docket the 
FHWA sponsored two public 
information forums (In Washington. DC 
and Denver, Colorado) at which 17 
persons testified on behalf of a wide 
range of organizations.

Exhibit 1
Respondents to (he BAC NPRM by Category

National Transportation Safety Beard  1
-National Academy of Sdencas________ 1
Other Federal agencies_____________  t
State sgendes representing 37 States:

Departments of motor vehicles  20
State Police department*— — — 11 

Other State agendas.. . 7
Total State agendas. , . 46

■Localities 4
State- and locality-related organiza­

tion* —...........................  2

Trucking industry and related parties:
Associations— _________   6
Carriers—   .. 4
Unions— .....................      1

Total trucking-related . ,, . 11
Bus Industry — .....   3
Trade ««wiiHm« 2
Insurance industry  —.................3
Public Interest groups —......... ............. 3
Individual*—     1

Total respondents ...................  78

The FHWA expects to assess whether 
and what types of duplication or overlap 
may exist between alcohol-related 
requirements of the Commercial Driver's 
License (CDL) program (i.e.. Part 383) 
scd  the requirements in Parts 390.391. 
and 392 of the FMCSRs. This will be 
part of the FHVVA’s continuing efforts to 
ensure that the CDL program is practical 
and effective. Any reduction or 
elimination of burdens on drivers,
States, local jurisdictions, or motor 
carriers that may be realized as part of 
this assessment would be incorporated 
into future rulemaking actions.

The rest of this supplementary 
Information section summarizes the 
major differences between the NPRM 
and this final rule, discusses the 
THWA’s selected approach to 
establishing the BAC levels and 
penalties as mandated in the Act 
discusses the resultant enforcement
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issues, and presents a seclion-by-section lower, os the trigger for disqualification
 1 . . , . : .  i L .  — f _________________ . _________analysis of the rule
Major Differences Between NPRM and 
Final Rule

In response to the comments on the 
NPRM. the FHWA has incorporated 
numerous changes and refinements in 
the final rule, all of which ere discussed 
In detail further below. In briel tho 
FHWA has*.

1. Established 0.04 percent as the BAC 
level at or above which a person when 
operating a CMV shall be deemed to be 
driving while under the influence of 
alcohol:

2. Revised the definition of 
"conviction" to specifically include 
administrative determinations:

a. Specifically stated that CDL 
holders, by the act of driving a CMV, 
have given their implied consent to such 
testing as is requisite to the enforcement 
of this rule:

4. Clarified that the 24-Hour out-of- 
service sanction applies to all driven 
having any measured or detected 
alcohol concentration while on duty, or 
operating, or in physical control of a 
CMV or other motor vehicle covered by 
Section 3923; and

&. Delineated the minimum 
requirements for State compliance with 
theBAC-related disqualification 
provisions of the Act and clarified that 
States need not necessarily apply their 
other DUI sanctions at the 0.04 percent 
BAC level.
Selection of BAC Levels and Associated 
Penalties

The NPRM addressed both the 
substance and the form of the BAC 
ofTensea and penalties mandated by the 
AcL

In terms of substance, the NPRM 
designated 0.04 percent as the BAC level 
at or above which tho disqualification 
provisions of the Act—generally, one 
year for the first offense and life far the 
second offense—would take effect The 
final rule retains this 0jQ4 percent 
threshold because It garnered tho 
implicit or explicit support of most 
docket respondents amd because the 
NAS study recomr. ended a CUM percent 
leveL

With respect to the docket the 
overwhelming majority of respondents 
in all categories supported no change in 
the 0.04 level as demonstrated In 
Exhibit 2. Among the commenters 
seeking a different level there was no 
agreement as tn what that level should 
be. For example, while the NISB urged 
a 0.00 percent standerd. the 
International Association of Chiefs of 
Police urged the retention of 0.10 percent 
or existing State per se percentages, if

for one year or more.

Exhibit 2.—Recommended BAC Levels 
FOR Disqualification

Retpoodent
Caiogoty 0.00

0.04
N?RM

0.10
or

Stoto
DUI

0.05
or

0.06

WTSft 1
NAS 1
Otftof FttdonJ

1
Stalaagancto*___1 nr/tMiM

4 31
a

e
t

3
SUl*-/toc*Sty- 

mtatnrt . 1 t
•

Trucking trekMOy 
mi Miatari i •

Ri«» i 2
Trad* OMocMdeas- 2
ktsuranoa Industry _ a
PubSo tntwMt 

group*--------- 9
1

In the absence of any consensus for 
changa from tho proposed 004 percent 
level tha FHWA continues to agree with 
tha scMBtiSc findings of tha NAS ihody. 
Briefly, tha NAS committee concluded 
that any BAC level above zero, moat 
commercial drivers would experience a 
degradation la skill that would increase 
the risk of crash involvement. The 
majority (three-fourths) of the committee 
recommended lhatpenalti.es required by 
tha Act be applied to violations of 004 
percent ochighorBAC-. (The report may 
be purchased from the Transportation 
Research Board. 2101 Constitution 
Avenue, NW.. Washington, DC 20418, 
for a $2000 fee. A copy of the report is 
available for examination in the docket} 

Thus, the FHWA has retained 0.04 
percent as the BAC level at or abov6 
which CMV operators will be subject to 
the disqualification provisions of the 
Act Furthermore, in light of the NAS 
recommendations and the Act. the final 
mis retain* the 24-hour out-of-servlce 
sanction to be applied to drivers who 
have any measured BAC or any 
detected presence of alcohol 

The form of the proposed rule elicited 
significant comment Setting up a three- 
tiered structure of alcohol-related 
offenses and penalties for CMV 
operators, tha NPRM—

1. Defined "driving under the 
influence" (DUI) for CMV operators at
0.10 percent BAC or the State DUI leveL 
whichever is lower. At this level State 
criminal and/or administrative 
penalties, the disqualifications specified 
in the Act, and the 24-hour out-of- 
service would all apply. (Tha purpose of 
this proposed definition was to formally 
satisfy the requirements of tha Act

without conflicting with existing State 
DUI statutes.)

.2. Expanded the list of offenses under 
Part 383 to include "driving a 
commercial motor vehicle with an 
alcohol concentration of 0.04 percent or 
more." At this level ihe 
disqualifications j f  the Act end the 24- 
hour out-of-service sanction would both 
apply. (This provision was intended to 
meet the substantive thrust of the Act, 
which was to provide for 
disqualification at a BAC level 
consonant with the Act's goal of 
improved highway safety.)

3. Modified Section 302-3 of the 
FMCSRs to spply the 24-hour out-of- 
service sanctions to CMV operators 
having any pooitivr/ alcohol 
concentration. (This was in 
conaideratioa of the NAS stady majority 
recommendation*. and is  keeping with 
sections 12006(rj)f23) and 32008(d)(1) of 
tho Act and thn FHWA’i  existing 
authority regwdmg Section 383-5.)

In commenting os the three-tiered 
structure o f die NPRM. the International 
Brotherhood of Teamster* (1BT) asserted 
that "the DOT hae exceeded Congress'

(grant of authority by creating a 
disqualifying offense not found in the 
statute"— that t*. number 2 above. 
According to ths IBT, the Act only gave 
the Secre tary the authority to determine 
"the blood alcohol concentration level at 
or above which a person when operating 
a commercial motor vehicle shall be 
deemed to be driving under the 
Influence of alcoholT and subject to the 
penalties included to the AcL

Although the FHWA believes that the 
"three-tiered” structure Included In the 
NPRM would fully accord with tha 
rubutantive requirements of the AcL the 
FHWA has alteredthe form of the final 
nih to accommodate objections such as 
those raised by the IBT. Under this 
revised, two-tiered structure, tha FHWA 
hus—

1. Established 0.04 percent as the level 
at or above which a person when 
operating a commercial motor vehicle 
shall be deemed to be driving under the 
influence of alcohol and subject to the 
disqualification provisions of the Act: 
and

2. Continued to specify that drivers 
having any positive alcohol 
concentration will be subject to the 24- 
hour out-of-service sanctions.

To elicit a broad range of opinion and 
to assist the FHWA in the long-term 
planning of itc regulatory agenda, the 
NPRM raised three specific questions 
related td the proposed BAC levels and 
associated penalties.

First the NPRM asked whether 
additional penalties (i.e* over and above
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the 24-hour out-of-eervtce) would be 
appropriate Tor second offenses below
0.04 percent DAC. The respondent State 
agencies expressed a 2-to-l preference 
against the Imposition of such an 
ascending scale of sanctions, largely 
because of the associated record­
keeping and administrative problems.
On the other hand, tho International 
Association of Chiefs of Police, the 
National Transportation Safety Board, 
and five other non-State respondents 
favored the Idea. Since tho Act provides 
no explicit authority for penalties other 
than 24 hours out-of-service for 
violations of section 392.5, and since the 
State agencies generally opposed the 
concept, tiie FHWA hes not added euch 
ascending penalties to tills regulation 
and does not currently Intend to seek 
additional authority to Impose them.

Second, the NPRM esked whether 
there were any practical alternatives to 
the repeal or amendment with respect 
to CMV operators, of State laws 
presuming that a person with a BAC of 
less than 0.05 percent ia not under the 
influence of alcohoL Nine States 
asserted that no such alternative exists; 
four States stated that no conflict would 
exist as long as the CMV offense is 
treated administratively at levels below
0.05 percent. Ths final rule, aB discussed 
further below under “enforcement," 
allows the States to treat violations of 
the disqualifying BAC level by means of 
administrative or criminal proceedings, 
or both.

Third, the NPRM asked whether CMV 
drivers having a BAC between 0.04 
percent and 0.10 percent (or the State 
DUI level, if lower) should receive 
shorter-term disqualifications than those 
specified in the Act for violations of the 
disqualifying BAC level. Of the 46 
respondent StatB agencies, 13 suggested 
such a change. However, the 
restructuring of offenses end penalties 
in this final rule into a “two-tiered 
approach" obviates any such possibility.
Enforcement Issues

Enforcement of this regulation will be 
primarily a State responsibility. 
However, the docket revealed that 20 of 
the respondent State agencies 
(representing 18 of the 37 respondent 
States) foresaw enforcement difficulties 
with the BAC levels proposed in the 
NPRM.

In essence, the enforcement problem 
is as follows. (Chapter 4 of the NAS 
report cited above, provides further 
details.) Each State, In working out its 
DUI policies as a synthesis of 
legislative. Judicial, and enforcement 
precedents and actions, has laboriously 
developed a set of standard procedures 
with which to deal with DUI cases. In

general, aa a typical DUI case 
progresses through the successive stages 
of identification of a vehicle to be 
stopped, determination of the driver's 
alcohol use. testing for impairment, 
arrest, evidential testing, and criminal 
and/or administrative proceedings, an 
ever-higher degree of reasonable 
suspicion/probable cause is required. 
The fundamental concern of the States 
is that, at the relatively low levels of 
BAC established in this rule, driver
Eerformance behind the wheel may not 

e sufficiently erratic to justify stopping 
a given vehicle much less proceeding ■ 
with driver testing procedures. 
Furthermore, even If the driver U 
already stopped consistent with proper 
legal procedures, such as at a roadblock 
or weigh station or pursuant to other 
legitimate enforcement actions, the lack 
of reasonable suspicion/probable cause 
(which are generally not present at the 
lowest BAC levels) may prohibit 
proceeding with driver testing 
procedures.

An analysis of the enforcement 
problem demonstrates that the Slates 
will indeed be able to enforce this rule 
to the FHWA'a satisfaction without 
compromising their Individual positions 
on legal end constitutional Issues. This 
rule does not require, nor does FHWA 
Intend to mandate, any change In a 
State's existing procedures for Initially 
stopping vehicles and their drivers for 
the enforcement of DUI laws. A State 
will not have to Institute roadblocks, 
random testing programs or other 
enforcement procedures which bavo 
been held unconstitutional in the State 
or which the State does not wish to 
implement. On the other hand, FHWA 
docs view the institution of additional 
enforcement techniques as consonant 
with the highway safety goal# of the 
Act and encourages the implementation 
of such techniques as are legally 
permissible within a given State.

This rule does, however, intensify the 
stringency of the procedures and 
sanctions to be applied to those CMV 
operators who are stopped, whether the 
stop is Instituted to enforce the State 
DUI laws or ia a routine stop, such as at 
a weigh station. Any measured alcohol 
concentration or detected presence of 
ulcohol according to permissible State 
procedures, will be cause for a 24-hour 
out-of-service order. Moreover, If an 
enforcement officer has reasonable 
suspicion/ probable cause or other legal 
justific&Von to require a CMV operator 
to submit to alcohol concentration 
testing as permitted by the State, levels 
of 0.04 percent and above will subject a 
driver, after due process, to 
disqualification under the Act and to 
such other State sanctions as may be

appropriate. Because the final rule 
specifically extends implied consent to 
all CDL holders, a CMV operator who 
refuses a test required of him/her by the 
State will be subject to the 
disqualifications of the Act as well.
Thus, within the limits of each State's 
unique compromise between law 
enforcement needs and the protection of 
individual rights, the States will be 
expected to intensify the stringency with 
which they deal with CMV operators 
who are identified for alcohol 
enforcement

In sum, to be In compliance with the 
BAC regulations, a State will have to 
adopt and enforce legislation which—

1. Establishes 0.04 percent as the BAC 
level at or above which a person when 
operating a commercial motor vehicle 
shall be deemed to be driving under the 
Influence of alcohol according to section 
12009 of the Act. and enforces the 
corresponding disqualification sanctions 
of the Act by means of administrative 
and/or civil proceedings. Nothing in the 
Act, or in Pert 383 as revised in this final 
rule, requires a State to handle the

I violation of the disqualifying BAC level 
as a criminal offense, or to necessarily 
apply Its other DUI sanctions at the 0.04 
percent BAC level However, the States 
would also be expected to continue to 
apply their existing criminal and/or 
administrative DUI statutes to CMV 
operators found to be operating a 
vehicle at or above the BAC level 
otherwise established by State law at 
DUI and to subject violators of the 
disqualifying BAC level to any 
consequent additional penalties;

2. Establishes and enforces a 24-hour 
out-of-service sanction against any 
CMV operator having any measured 
alcohol concentration or any detected 
presence of alcohol; and

3. Implements and enforces an implied 
consent provision for all CMV operators 
with respect to any testing requisite to 
the enforcement of the items numbered 1 
and 2 above, so that refusal to submit to 
testing would subject a person to 
penalties that are no less stringent than 
those to which testing could lead.

A sample of legislation accomplishing 
the above purposes, prepared by legal 
consultants to AAMVA, is reproduced 
herein as Appendix A.

Furthermore, to be in compliance with 
the BAC provisions of the AcL a State 
will not have to adopt legislation or 
procedures which would run counter to 
the State's constitutional limitations or 
policy choices on enforcement 
techniques (e. g„ a State would not have 
to implement roadblocks if such a 
measure has been held to be 
unconstitutional by that State's courts.
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or if the State choose* not to use that 
measure). States are. however, 
encouraged to strengthen their testing 
methods and procedures.
Sectioa-By-Seclion Analysis
Section 303.5 D efinitions.

Alcohol concentration- "Alcohol 
concentration." when expressed as a 
percentage, is here defined to mean 
grams of alcohol per 100 milliliters of 
blood or grams of alcohol per 210 liters 
of breath- This definition is not Intended 
to restrict the types of bodily fluids 
tested by the Slates in order to arrive at 
the blood or breath alcohol level Teats 
of urine or saliva, if part of a State's 
available procedures, would be perfectly 
acceptable under this regulation as long 
as the scientific accuracy of the test 
meets tha Slate's requirements, and aa 
long aa the results are expressible La 
terms of alcohol concentration aa 
defined herein.

Conviction. Seven States commented 
that the definition of “conviction" In the 
regulatory text of the NPRM needed to 
be revised to include an administrative 
finding by a State that a violation was 
committed Based on Section 8-205(c) of 
the Uniform Vehicle Code (1987) as 
adopted by the Legal Sarvices 
Commiltse of AAMVA, the revised 
definition specifically includes such 
administrative findings. According to 
this definition, a "conviction” will occur 
even if a person is referred to a remedial 
program aa a substitute for tho 
imposition of a penalty, fine, or other 
sanction.

Driving a commercial motor vhtde 
while under the influence of alcohoL 
This definition embodies $ 383. 
51(b)(2](i). which is analyzed In detail 
further below.
Section 383.51 D isqualification o f 
drivers.

The final rule revises the wording of 
the introductory text o f paragraph (b)  
because the wording in the NPRM, 
"Disqualification for criminal offenses," 
implied that the violation of the 
disqualifying BAC level is to be treated 
as a criminal offense. However, nothing 
in the Act requires such a violation to be 
dealt with exclusively through criminal 
proceedings. Thus, the revised language, 
"Disqualification for driving under the 
influence, leaving the scene of an 
accident, or commission of a felony," 
affords a State the flexibility to handle 
violations of the disqualifying BAC level 
by whatever administrative and/or 
cirminal procedures it deems 
appropriate. A conforming change haa 
been mode in the warding of the

introductory text of paragraph (b)(3) as 
well.

Paragraph (b )(2)(i) cfeflnes the 
disqualifying offense of "driving a 
commercial motor vehicle while under 
the influence of alcohol." This offenso 
may occur in any case meeting any one 
or more of the following three criteria:

(A) Driving e commercial motor 
vehicle while the person's alcohol 
concentration is 0.04 percent or more. 
This is one of the p e rse  offenses of 
violating the disqualifying BAC level for 
CMV operators.

(B) The Uniform Vehicle Code (section 
ll-0O2(a)(2)) retains the offense of 
driving under the influence of alcohol to 
cover cases where no determination of 
the alcoholic content of a driver's blood 
was performed or available for use aa 
evidence. For the same reason, the final 
rule includes the behavioral 
determination of driving under the 
influence of alcohol aa one of the three 
criteria, any one or more of which would 
triggerBAC-related disqualification 
proceedings if the person is driving a 
CMV,

(C) Finally, seven States, the NTSB, 
the NAS. AAMVA, and two other 
respondents commented that Implied 
consent provisions ere essential to tho 
enforcement of the disqualifying BAC 
leveL To be effective, a State must 
provide that the penalty arising from 
refusal to take a test that Is required of a 
CMV driver in accordance with State 
procedures is no less stringent than the 
worst potential outcome of the test This 
can be accomplished by modifying - 
existing implied consent laws or by 
enacting implied consent laws which 
apply specifically to CMV drivers. 
Therefore, the third of the criteria, any 
one or more of which may trigger 
proceedings under { 383.51(b)(2)(l), is a 
refusal to undergo such testing es is 
required by any State or Jurisdiction in 
the enforcement of the BAC-related 
disqualification as defined in criteria (A) 
and/or (B) above.

To be m compliance with the Act, the 
FHWA would expect s  State to ensure 
by statute that a CMV operator ia 
subject to disqualification proceedings if 
his/her offense meets anyone or more 
of the criteria outlined above. In other 
words, the FHWA does not intend to 
give States the option of selecting one or 
the other of the criteria for enforcement: 
instead, States are expected to enforce 
all of them.

In eddition. States must ensure that 
the procedures end consequent 
penalties for CMV operators' violations 
of the disqualifying BAC level arein 
addition to any applicable procedures 
and penalties under State DUI laws for

all drivers. For example. If a CMV 
operator is found to have a measured 
BAC level or 0.20, he/she will have 
violated not only the disqualifying CM 
offense but also the State illegal per s( 
statute for DUI. likewise, If a CMV 
operator ia convicted of "driving unde: 
the influence" as specified in State lav 
he/she would likewise be subject to 
disqualification for excessive BAC as 
well as to additional penalties impose: 
by the State on ell motorists so 
convicted. Finally, In refusing to take t 
lest required under the provisions of 0 
regulation, a CMV operator will most 
often be violating State Implied conser 
provisions applicable to all drivers, an 
will thus be subject both to the 
disqualifications of tho Act and to 
general penalties.

The purpose of the new paragraph (i 
is to clarify what the FHWA expoctB 
each State to do, at a minimum, to be ii 
compliance with section 12009(a)(3) of 
the Act (49 U.S.C. app. 2709), which 
requires State enforcement of the 
alcohol concentration level establishec 
herein. The FHWA will not require 
States to amend thslr existing criminal 
statutes dealing with "driving under tin 
influence." Instead, it will suffice for 
States to establish an administrative 
procedure to disqualify (by license 
suspension, revocation, or cancellation 
CMV operators who violate any clemci 
of paragraph (b)(2](l) of ( 383.51. This 
administrative procedure would be In 
addition to any pre-existing State 
criminal or administrative procedures 
applicable to the CMV operator’s 
specific offense.

Section 383.72 ImpHed consent to 
alcohol testing.

The final rule adds a nqw section In 
the CDL testing and licensing portion o' 
Part 383. This now section states that, t 
the act of driving a CMV, a CDL holder 
bat given his/her implied consent to 
alcohol testing required of him/her by r 
State or jurisdiction In tha enforcement 
of the BAC-related disqualifying offens> 
as defined in 5 383^1, and of the 24-hou 
out-of-service provision (Section 392.5) 
for any positive BAC

Section 383J31 Test procedures.

The change to paragraph (a)(1) 
requires the State to inform every CDL 
applicant of the implied consent stated 
in new Section 383.72, and of the 
resultant exposure to procedures and 
penalties. The purpose of this change is 
to assure that applicants for the CDL at 
fully apprised of the terms implicit in 
their acceptance and use of the CDL In 
addition, States are encouraged to maki
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full disclosure In the manual (to be 
provided (o all CDL applicants in accord 
with 8ecUon 383.131) of a ll the 
disqualification offenses and penalties 
for CMV operators, so that driver 
applicants will understand that the 
offenses may have more serious 
consequences on their CDL than on 
other types of licenses.
P a ris 390and 391

Part 383 applies to all CMV operators. 
All driven covered by Parts 390 and 301 
of the FMCSRs are also covered by Part 
383. except for drivers in interstate 
commerce who operate vehicles that 
have a gross vehicle rating of greater 
than 10,000 pounds and less than 20,001 
pounds, and that ore neither placarded 
for hazardous materials nor designed to 
carry IS occupants or more. The purpose 
of the revision to Part 390 is to 
incorporate the new definitions for 
alcohol concentration, conviction, and 
driving a commercial motor vehicle 
under the influence of olcohoL These 
definitions were included in the NPRM 
under Part 391 revisions. However, with 
the revisions to Porta 390 and 391 (53 FR 
18058) published May 19,1988 the 
definitions will now be contained in Part
390. The purpose of the revisions to Part
391, as contained in this final rule, is to 
moke com .etent the BAC level 
requirements for all drivers covered by 
Part 391. The penalties applicable at 004 
percent BAC and above will continue to 
differ for the two groups (CDL-holdera 
and non-CDL-holders) covered by Part 
391. The revision to Part 391 also 
changes the term “criminal offenses” to 
"criminal and other offenses" to reflect 
the fact that violation of the 004 BAC 
standard need not be a criminal offense.
Sect 'n 352.5 Intoxicating beverages.

TLa revised paragraph (a)(2) forbids a 
CMV operator from having "any 
measured alcohol concentration, or any 
detected presence of alcohoL while on 
duty, or operating, or In physical control 
of a motor vehicle." The penalty for 
violation of this regulation, as mandated 
in Section 12008(d)(1) of the Act, is a 24- 
hour out-of-service order.

The new wording ("m easured * * * or 
detected * * **') follows the 
recommendations of three States and of 
the International Association of Chiefs 
of Police, which noted that "there are 
many times that the driver will not be 
available to an instrument for measuring 
blood alcohol." Each State will have the 
discretion to determine whether 
"detection" alone is sufficient to Justify 
imposition of the 24-hour out-of-service 
penalty, or whether and by what means 
"measurement" will be required- States 
will be responsible for enacting

appropriate legislation and for Issuing 
conforming policy guidelines to 
enforcement officials.

The responses of five States exhibited 
some uncertainty over the applicability 
of 392J5 to CDL holders who are not in 
Interstate commerce end who are thus 
not covered by the FMCSRs In Tarts 390 
through 397. By virtue of the Act (at 
Sections 12009(a)(2l) and 12008(d)(1)]. 
the FHWA believes that State 
application of ( 392.5 to a ll CD L holders 
is one of the 21 requirements with which 
States must comply to avoid a 
withholding of Federal-aid highway 
funds. The FHWA will, therefore, expect 
tho States to enact legislation adapting 
i  30225 to apply to all CDL holders In 
addition to any other drivers subject to 
the FMCSRs.

The 24-hour out-of-service penalty for 
violations of S 392-5 la an explicit 
requirement of the Act, and is thus not 
subject to regulatory change. 
Nevertheless, nine State agencies 
emphasized potential enforcement 
difficulties with the 24-hour penalty. For 
example, States are concerned about 
what mechanism to use to implement 
the out-of-service requirement and how 
to actually keep the driver out of service 
for the required period. Commentera 
questioned what should be dono with 
trucks pulled over on tho aide of the 
road, the cargo, and the driver, and what 
records they will be required to keep 
and transmit Respondents pointed to 
problems with the transmittal of out-of­
service information, and with 
recordkeeping for out-of-service 
violations.

Most of the out of service comments 
address the mechanics of putting a 
driver out of service for 24 hours. 
Currently, if a driver is Inspected at a 
State-operated MCSAP inspection 
station the standard inspection form 
must be forwarded to FHWA- If the 
driver is put out of service this is noted 
on the form. In 1987 slightly over 1 
million state MCSAP Inspections were 
reported, of which 67.581 resulted in 
driver out-of-service violations. 
(Admittedly, the majority of these out- 
of-service sanctions were for less than 
24 hours.) If an authorized official takes 
a driver out of service after stopping him 
along the road. State procedures, which 
are not controlled by FHWA, opply. 
These procedures will not be changed 
.by this regulation.

While foreseeing some difficulties 
arising when a driver is put out of 
service at the side of the road, as 
opposed to an inspection station, the 
FHWA does not anticipate that these 
problems will be drastically different 
from those that now exist with out-of­

service orders, which may already be 
issued under a variety of circumstances. 
(For instance, drivers are already placed 
out of service for violations of hours-of- 
aervice regulations.) Stales will be free 
to Implement these orders in whatever 
way they deem effective. While the 
State may wish to utilize out-of-service 
tags, secure the vehicle, or If necessary 
tow or Impound 1L these decisions will 
be made by the States. Whether or not a 
citation is Issued is also a Slate 
decision. Recordkeeping and record 
transmittal practices also do not need to 
differ from those currently used.

Although48 State agencies 
commented on the proposed rule, only 
nine presented comments which 
suggested difficulties with this proposal 
Of eleven State police agencies that 
commented, only three suggested 
difficulties with the proposaL One, New 
Jersey, commented that this proposal 
should be workable.
Regulatory Impact

The FHWA has determined that this 
action does not constitute a major rule 
under Executive Order 12291. The rule it 
not expected to result In an annual 
effect on the economy of $100 million or 
more, or lead to a major increase in 
costs or prices, or have significant 
adverse effects on the United States 
economy. However, because of the 
public interest in the issue of CMV 
safety and alcohol use and the expected 
benefit In transportation safety, this rule 
ia considered significant under the 
regulatory policies and procedures of 
the DOT. For this reason, and pursuant 
to Executive Order 12498, this 
rulemaking action has been included on 
the Regulatory Program for significant 
rulemaking actions.

The economic Impacts of this 
rulemaking that will occur are primarily 
mandated by the statutory provisions 
themselves. The FHWA has prepared an 
overall regulatory evaluation for the 
various motor vehicle rulemaking 
actions that will be issued to implement 
the AcL This evaluation, which 
addresses some of the provisions 
contained in the final ride issued on june 
1,1987 (52 FR 20574, FHWA Docket No. 
MC-125), and the testing and licensing 
standards issued on July 21.1988 (53 FR 
27828 FHWA Docket No. 87-18). is in the 
public docket and available for 
’nspection in the Headquarters office of 
the FHWA, Rocir. 4232.400 Seventh 
Street SW„ Washington. DC 20590. 
Specific impacts associated with tills 
NPRM were analyzed in the NAS study 
and are summarized below.

The NAS study examined the costs 
and benefits of a scenario which
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involved increased enforcement at three 
BAC levels. 0.10, 0.04. and zero percent.
In this enforcement scenario, passive 
sensors and/or portable breath testers 
were assumed to be used. Using $1 
million as the value of a life, the 
specified minimum value for DOT 
regulatory purposes, the benefit to cost 
ratio for the 0.10 percent BAC option 
would be 0.8 to 1. For both the 0D4 
percent and zero BAC options the 
benefit cost ratio was found to be 8.7 to 
1.

Using the same increased enforcement 
strategy assumptions, but assuming that 
the use of passive sensors and or 
portable breath testers would not be 
legally permitted, resulted in benefit-to- 
cost ratio ranging bom 4.1 to 1 to 49 to 1 
for the three BAG levels studied.

As noted in the NAS report, the 
estimated bonefits and costa are based 
on extrapolation from a limited and 
imperfect data base. Nonetheless, the 
benefits would have to be overestimated 
In excess of B50 percent relative to cost 
before any of the stated increased 
enforcement levels and/or lower BAC 
levels would not be cost-effective when 
the above devices are used to determine 
probable cause. Greatest-absolute 
benefits were with the zero BAC option 
with the least being at 0.10 percent BAC.

A significant part of the motor carrier 
industries covered by the Act are made 
up of small firms, from one-person, one- 
truck operations of some owner- 
operators, to the thousands -of'jroall .. 
fleet operators throughout the country; 
For this reason, the benefit and coat ■ 
considerations described In the NAS 
study and the regulatory evaluation as 
applicable to employers and the motor 
carrier Industry in general are equally 
applicable to the small entity component 
of the industry. Small entities have been 
represented at public meetings held to 
discuss the Act and have had 
opportunities to submit comments to the 
public docket established in conjunction 
with FHWA's ANPRM of March 23,1987 
(52 FR 9192) and tha NPRM of May 10. 
1068 (53 FR 18858). The FHWA Is fully 
committed to doing all that It can to 
ensure that no undue burdens are placed 
on small entities as a result of this 
proposal
Federalism Assessment

This action amends portions of the 
FMCSRs primarily to include driving at 
BAC levels of 0.04 percent or higher as a 
disqualifying offense for CMV operators. 
Section 12008(0 of the Act directs the 
Secretary to take this action pursuant to 
notice and comment rulemaking. Failure 
to establish a BAC level will result in 
the adoption of e 0.04 level by operation 
of law.

State laws and regulations are not ' 
preempted by this action. However, in 
order to avoid a witliholding of Federal- 
aid highway funds, States are required 
to adopt for CMV operators the BAC 
level established pursuant to this 
rulemaking or that level which is 
established by Section 12008 if the 
agency does not set tho level as well as 
conforming laws and procedures 
necessary to enforce the new 
requirements.

The statutory basis for this action is 
expressly set forth in the Act (Section 
12008(f)]. The FHWA has carefully 
considered the federalism implications 
of this action in light of the principles, 
criteria, and requirements of the 
President’s Executive Order on 
Federalism, E.O.12812, October 28,1987. 
This action limits the policy making 
discretion of the States only to the 
extent required by the Act and does so 
only to achieve the national safety goals 
of the Act This action would impose 
only minimal additional costs and 
burdens on the States. The FHWA does 
not believe that this action would 
materially reduce the scope of the 
governmental functions diccharged bŷ  ' 
the States, or other aspects of State 
sovereignty. Furthermore, the final rule 
accords significant flexibilities to the 
States In the implementation of the 
congrcsslonaUy-mandated BAC 
standards. For example. States will be 
able to treat violations of the 004 BAC 
level as administrative and/or criminal 
proceedings. For all these reasons, the 
FHWA believes that this action will be 
consistent with the President's 
Executive Order on Federalism.
Appendix A—Typical example of 8UU 
implementing legislation.

The following excerpts from the fifth draft 
ol tha Model Uniform Commercial Driver's 
License Act (prepared In July 1988 by the 
Model CDL Law Subcommittee of the Legal 
Services Committee of AAMVA) exemplify 
the approaches that States may wish to 
consider in meeting the requirements of this 
final rate. Adoption of this spedfia wording is 
not bW '?' on the States. Furthermore. States 
are advU.ru (hat AAMVA la continuing to 
refine its model legislation, ami is expected 
to incorporate the results of this final rale in 
its subsequent editions. However, the FHWA 
believes that this draft contains a useful 
approach to the substance of this rale.

Section 12: Disqualification and 
cancellation

(a) Disqualification offenses 
Any person is disqualified from driving a 

CMV for a period of not less than one year if 
convicted of a first violation ofc

(1) Driving a commercial motor vehicle 
under the influence of alcohol or a controlled 
substance:

(2) Driving a commercial motor vehicle 
while the alcohol concentration of the

person's blood (,) [orj breath (. or other bodi 
substance! is 0.04 or more.
• • * * *

(5) Refusal to submit to a test to determin 
the driver's alcohol concentration while 
driving a commercial motor vehicle.

If any of the above violations occurred 
while transporting a hazardous material 
required to be placarded, the person is 
disqualified for a period of not leas than ihn 
years.

(b) A person Is disqualified for life If 
convicted of two or more violations or any c 
the offenses specified in paragraph (a), or ai 
combination of those offenses, arising from 
two or more separata incidents.
• • • • «

Section 13. Commercial drivers prohibited 
from operating with any aloohol in system.

(a) Notwithstanding any other provision o 
this (Code), a person may not drive, operate 
or be in physical control of a CMV while 
having alcohol in hit or her system.

(b) A person who drives, operates, or U in 
physical control of a CMV while having 
alcohol In his or her system or who refuses t 
take a teat to determine (his/her) alcohol 
content as provided by (Section 14 of this 
draft model legislation) must be placed Out- 
of-Sorvics for 24 hoars.

Section 14. Implied consent requirements 
for CMV driven.

(a) A person who drives • CMV within thi 
State la deemed to have given consent 
subject to provisions of (dte State law 
establishing alcohol testing standards) to 
take a test or tests of that person's blood, 
breath, or urine for the purpose of 
determining that person's alcohol 
concentration, or the presence of other drugs

(b) A test or tests may be administered at 
tha direction or a law enforcement officer, 
who after stopping or detaining the CMV 
driver, ha* probable cause to believe that 
driver was driving a CMV while having 
alcohol in his/her system.

(c) A person requested to submit to a test 
as provided in subsection (a) above must be 
warned by tha law enforcement officer 
requesting the tesL that a refusal to submit t> 
the teat will result In that person being 
disqualified from operating a CMV under 
[Section 12 of this draft model legislation.]

(d) If the person refuse* testing, or submit! 
to a test which discloses an alcohol 
concentration of 0.04 [percent] or more, the 
law enforcement officer must submit a swon 
report to (State Licensing Agency] certifying 
that the test was requested pursuant to [sub­
section (a) above) and that the person 
refused to submit to testing, or submitted to. 
test which disclosed an alcohol coDcentratio 
of 0.04 (percent) or more.

(e) Upon receipt of the sworn report of a 
law enforcement officer submitted under Sul 
section (d), the (state licensing agency) mutt 
disqualify the driver from driving a 
commercial motor vehicle under (Section i? 
or this dralt model legislation).-

[Note by the AAMVA model law 
subcommittee: To facilitate Ihe alcohol 
testing of CMV drivers at BACs 
recommended by .the FHWA 4 * * the 
Committee recommends incorporation of the 
above implied concent provision into the
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Model Slate CDL law. The above provision 
Tint dariGea the authority of law 
enforcement officers to request a CMV driver 
to submit to a lest of their alcohol 
concentration at lower levels than currently 
allowed under State implied consent laws.
The adoption of this provision would also 
eliminate the necessity or officers estimating 
a driver'* specific DAC at roadside, as a 
condition to requesting a CMV driver taking 
an alcohol teat. Appropriate administrative 
actions would then be imposed upon the test 
results. Since drivers face being disqualified 
from operating a CMV, for teal results of 1X04 
or greater, tha Committee recommends 
adopting a like disqualification period for 
those who refuse to bo tested. To insure that 
tha sanctioning of CMV drivers complies with 
due process requirements, each Stale should 
integrate provisions of tha Act into existing 
notion, hearing, and appeal procedures 
currently utilized for other motor vehicle 
administrative sanctioning actions.'*]
• « • • •

A regulatory information number 
(RIN) ia assigned to each regulatory 
action listed in tlia Unified Agenda of 
Federul Regulations. The Regulatory 
Information Service Center publishes 
the Unified Agenda in April and 
October of each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda.

In consideration of the foregoing, the 
FHWA hereby amends Title 4a Code of 
Federal Regulations. Chapter HE. 
Subchapter B. as set forth below:
List of Subjects in 49 CFR Parts 383,390, 
391, and 392

Highway safety driver requirements. 
Highways and roads. Licensing. Motor 
carriers—Driver qualification. Reporting 
and recordkeeping requirements.1 
(Catalog of Federal Domestic Assistance 
Program Number 20217, Motor Carrier 
Safety]

Issued on September 29,1S8S.
Robact E. Fanis,
Federal Highway Administrator.

PART 383—COMMERCIAL DRIVER’S 
LICENSE STANDARDS; 
REQUIREMENTS AND PENALTIES

1. Tho authority citation for Part 383 
continues to read as follows:

Authority: Title XII of Pub. L 09-570.100 
Stat. 3207-170:40 U5.C. 3102:49 U.S.C. App. 
ZS05; 49 CFR 1.48.

2. Section 383.5 is amended by adding 
two definitions and revising the 
definition entitled "conviction,” placing 
them in alphabetical order as follows:
53S3J5 Definition*.
t * 4 • «

"A lcohol concentration" {AC] means 
the concentration of stcohol in a 
person’s blood or breath. When

expressed as a percentage it means 
grams of alcohol per 100 milliliters of 
blood or grams of alcohol per 210 liters 
of breath.
• • • « •

"C o n victio n '' means an unvacated 
adjudication of guilt or a determination 
that a person has violated or failed to 
comply with the law in a court of 
original jurisdiction or by an anthorixed 
administrative tribunal, on unvacated 
forfeiture of bail or collateral deposited 
to secure the person's appearance in 
court a plea of guilty or nolo contendere 
accepted by the court the payment of a  
fine or court cost or violation of a  
condition of release without bati, 
regardless of whether or not the penalty 
is rebated, suspended, or probated.”
* « « • •

” D riving a  com m ercial m otor vehicle 
while under the influence of. a lco h o l" 
means commuting any one or more of 
the following acts in a CMV: driving a 
CMV while the person's alcohol 
concentration U 004 percent or more; 
driving under the Influence of alcohol as 
prescribed by State law; or refusal to 
undergo such testing as ia required by 
any Stale or jurisdiction in the 
enforcement of § 38351(bj(2)(lHA) or (Bj, 
or § 3925(a)(2).
t  •  •  •  *

93*351 [Amended]
3. In §38351, paragraph (b) la revised, 

and a new paragraph (d) is added, to 
read aa follows:
§38351 OtequstKlcadon of driver*.
• • • • « *

(b) Disqualification for driving while 
under the influence, leaving the scene of 
an accident or commission of a  felony.

(1) G eneral ru le. A driver who is 
convicted of a disqualifying offense 
specified in paragraph (b)(2) of this 
section, la disqualified for dee tisas 
specified In paragraph (bR3) *f this 
section, if the offense was committed 
while operating a commercial motor 
vehide.

(2) D isqualifying offenses. The 
following offenses are disqualifying 
offenses:

(1) Driving a commercial motor vehicle 
while under the influence of alcohoL 
This shall Indude:

(A) Driving a commercial motor 
vehicle while the person's alcohol . 
concentration is 0.04 percent or more; or(B) Driving under the influence of 
alcohol us prescribed by State law; or

(Q Refusal to undergo such testing as 
is required by any State or jurisdiction 
in the enforcement of § 383.5X(b)(2)(i)(A) 
or (B), or 53925(a)(2).

(ii) Driving a commercial motor 
vehicle whOe under the infloenc8 of a

controlled substance as defined under 
Section 102(8) of the Controlled 
Substances Act (21 U.S.C. 802(6)), 
induding all substances listed in 
Schedules I through V of 21 CFR Part 
1308, as they may be amended from lime 
to lime, Schedule I substances are 
identified in Appendix D of this 
subchapter end Schedules II through V 
are identified in Appendix E of this 
subchapter.

(Ill) Leaving the scene of on accident 
involving a commercial motor vehide;

(rv) A felony Involving the use of a 
commercial motor vehide, other than a 
felony described In paragraph (b)(2J(v) 
of this section; or

(v) The use of a commercial motor 
vehide in tho commission of a felony 
Involving manufacturing, distributing, or 
dispensing a controlled substance when 
defined as any substance nnder Section 
102(6) of tlrts Controlled Substances Act 
(21 U.S.C. 802(8)) Induding all 
rubs tones* listed in Schedules I through 
V of 21 CFR Part 1308, as they may be 
amended from time to time. Schedule I 
substances are identified in Appendix D 
of this subchapter and Schedules n 
through V are identified in Appendix E 
of this subchapter.

(3) Duration o f d isqualification fo r 
driving while under the influence, 
leaving tha scene o f an accid en t o r 
com mission o f a  felo n y.

(I) F irst offenders. A drive Is 
disqualified for 1 year after the date the 
driver la found to have committed an 
offense described in paragraphs (b)(2)(f) 
through (bX2)(lv) of this section, 
provided the vehicle was not 
transporting hazardous materials 
required to be placarded under the 
Hazardous Materials Transportation 
Act (49 U.S.C. App. 1801-1813).

(it) F irst offenders transporting 
hazardous m aterials. A driver is 

■ disqualified for 3 years after the date the 
driver is found to have committed on 
offense described in paragraphs (b)(2)(f) 
through (b)(2Xiv) of this section, if the 
vehide was transporting hazardous 
materials required to be placarded 
nnder the Hazardous Materials 
Transportation Act (49 U.S.C. App. 
1801-1813).

(ill) F irst offenders o f controlled 
substance felonies. A driver is 
disqualified for life after the driver is 
found to have committed an offense 
described in paragraph (b)(2)(v) of this 
section.

(tv) Subsequent Offenders. A driver is 
disqualified for life after the date the 
driver ia found to have committed an 
offense described in paragraphs (b)(2)(i) 
through (bXZ)(fv) of this section, if the 
driver had been found to have
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committed once before any offense 
described In paragraphs (b)(2)(i) through
(b)(2](iv) of this section.
• • • • •

(d) Substantial compliance by States.
(1) Nothing in this rule shall be 
construed to require a State to apply Its 
criminal or other sanctions for driving 
under the influence to a person found to 
have operated a commercial motor 
vehicle with an alcohol concentration of
0.04 percent except licensing sanclioita 
includirg suspension, revocation, or 
cancellation.

(2) A Slate that enacts and enforces 
through licensing sanctions the 
disqualifications prescribed In 
3 383.51(b) at the 0.04 alcohol 
concentration level and gives full faith 
and credit to the disqualification of 
commercial motor vehicle drivers by 
other States shall be deemed in 
substantial compliance with section 
12009(a)(3) of the Commercial Motor 
Vehicle Safety Act of 1988.
• * • * •

4. Section 38372 is added io Subpart 
E, as follows:
( 38X72 Implied consent to alcottol 
testing.

-Any person who holds o CDL shall be 
deemed to have consented to such 
testing as is required of him/her by any 
State or jurisdiction in the enforcement 
of § 383.51(b)(2)(t) and S 392^(a)(2). 
Consent is impLied by driving a 
commercial motor vehicle.

5. Section 383.131 is amended by 
revising paragraph (a)(1) to read as 
follows:
) 38X131 Test procedures.

(«)**•
(1) Information on-the requirements 

described in ( 383.71, the implied 
consent to alcohol testing described in 
S 38372, the procedures and penalties, 
contained in S 383.51(b) to which a CDL 
holder is exposed for refusal to comply . 
with such alcohol testing, State 
procedures described in 9 333.73, and 
other appropriate driver information 
contained in Subpart F. of this part;
*  *  *  *  4

PART 390—FEDERAL MOTOR 
CARRIER SAFETY REGULATIONS: 
GENERAL

8. The authority citation for Part 390 
continues to read as follows:

Authority: 49 U.S.C. App. 2503 and 2505:49 
U.S.C. 3102 and 3104:49 CFR 14S-

7. Section 390.5 is amended by adding 
three definitions.
i  39035 DofinMona.

“A lcohol concentration "  (AC) means 
the concentration of alcohol in a 
person's blood or breath. When 
expressed as a percentage it means 
g.-ams of alcohol per 100 milliliters of 
blood or grams of alcohol per 210 liters 
of breath.

"C o n victio n " means an unvacated 
adjudication of guilt, or a determination 
that a person has violated or failed to 
comply with the law In a court of 
original jurisdiction or by on authorized 
administrative tribunal, an unvacated 
forfeiture of bail or collateral deposited 
to secure the person's appearance in 
court, a  plea of guilty or nolo contendere 
accepted by the court, the payment of a 
fine or court cost, or violation of a 
condition of release without bail 
regardless of whether or not the penalty 
is rebated, suspended, or probated.

“ D riving a  com m ercial motor vehicle 
w hile under the influence o f alcohol" 
means committing any one or more of 
Die following sets in a CMV: driving a 
CMV while the person's alcohol 
concentration is 0.04 percent or more; 
driving under the influence of alcohol as 
prescribed by State law; or refusal to 
undergo such testing aa is required by , 
any State or jurisdiction in the 
enforcement of $ 383.51(b)(2)(i)(A) or
(B), or { 392£(aH2).
• • 'ft I «

PART 391—QUALIFICATIONS OF 
DRIVERS

A The authority citation for Part 391 
continues to read as follows:

Authority: 49 U.S.C. App. 2505; 49 U.S.C.
504 and 3102:49 CFR 1.48.

9. In { 391.15, paragraph (u) is revised 
to read as follows:
9 391.15 DtoqutHHcation ot drivers.
• • • * •

(c) Disqualification for criminal and 
other offenses.

1. G eneral rule. A driver who is 
convicted of (or forfeits bond or 
collateral upon a charge of) a 
disqualifying offense specified in 
paragraph (c)(2) of this section is 
disqualified for the period of time 
specified in paragraph (c)(3) of this 
section, if—

(1) The offense was committed during 
on-duty time as defined in S 395.2(a) of 
this subchapter or as otherwise 
specified; and

(ii) The driver is employed by a motor 
carrier or is engaged in activities that 
are in furtherance of a commercial 
enterprise in interstate, intrastate, or 
foreign commerce:

(2) D isqualifying offenses. The 
following offenses are disat'alifying 
offenses:

(i) Driving a commercial motor vehi< 
while under the Influence of alcohol. 
Hiis shall include:

(A) Driving a commercial motor 
vehicle while the person's alcohol 
concentration 13 0.04 percent or more;

(11) Driving under the influence of 
alcohol, as prescribed by Stale law; or

(C) Refusal to undergo such testing i 
is required by any State or jurisdiction 
in the enforcement of S S91.15(c)(2)(l) 
(A) or (B), or fi 332.5(a)(2).

(ii) Driving a motor vehicle under th- 
influence 61 a Schedule 1 drug or other 
substance identified in Appendix D to 
this subchaplertl]> an amphetamine, e 
narcotic drug, a formulation of an 
amphetamine or a derivative of a 
narcdtic drug;

(iii) Transportation, possession, or 
unlawful use of a Schedule 1 drug or 
other substance identified in Appendi> 
D of this subchapter I1], txnphctaminc: 
narcotic drugs, formulations of an 
amphetamine, or derivatives of narcol 
drugs while on on-duty time;

(iv) Leaving the scene of an accident 
which resulted in injury or death; or

(v) A felony involving the use of a 
motor vehicle.

(3) Duration o f disqualification—(i) 
F irst offenders. A driver is ditqualificc 
for 1 year after the date of conviction t 
forfeiture of bond or collateral If, durir 
the 3 years preceding that date, the 
driver was not convicted of, or did not 
forfeit bond or collateral upon a charg< 
of an offense that would disqualify the 
driver under the rules of this section. 
Exemption. The period of 
disqualification is 8 months if the 
conviction or forfeiture of bond or 
collateral soley concerned the 
transportation or possession of 
substances named in paragraph
(c)(2](lli) of this section.

(ii) Subsequent offenders. A driver i; 
disqualified for 3 years after the date c 
his conviction or forfeiture of bond or 
collateral if, during the 3 years 
preceding that date, he was convicted 
of, or forfeited bond or collateral upon 
charge of, ar* offense that would 
disqualify him under the rules in this 
section.

PART 392—DRIVING OF MOTOR 
VEHICLES

10. The authority citation for Part 39 
continues to read as follows;

• A coyy of Ihe Schedule i drugs and other 
wibciance* may be obtained by writing to the 
Director, Office of Motor Carrier Standard!. 
Weihlngtoa, DC 20S9d or to any Region* I office 
Motor Carrier and Highway Safety of the Fed era 
Highway AdmtaUtmbon el the eddret* given in
i 30X27 of thie robefcep4rr.
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Authority; 49 U.S.C. App. 2305: 49 
U.S.C. 3102; 49 CFR 1.48.

11. In Part 392, 5 392.5(a)(2) la reviaed 
to read aa follows:
5 392 JS In toxicating b evs rag a* .

(a) • * *
(1) * * *
(2) Consume an intoxicating beverage 

regardlesa of its alcohol content, be 
under the influence of an intoxicating 
beverage, or have any measured alcohol 
concentration or any detected presence 
of alcohol, while on duty, or operating. 
o*r ir physical control of a motor vehicle; 
ut ‘ * ‘
* • m « • * T
(FR Dew. W-22835 Filed 9-30-88; 8:45 am) 
m lunq  c o o t .



c u t f i S f  H &  3 a

DWI under AS 28.35.030 DWI under AS 28.35.039

Class A Misdemeanor Yes Yes

Mandatory Jail Term Yes No

Mandatory Fine Yes No

Suspended Sentence Permitted No Yes

Mandatory Treatm ent Yes No

Mandatory Court Revocation Yes No

Mandatory Administrative Revocation Yes No

Permissive Forfeiture For Repeal Offenders Yes No

Counts As Prior Conviction For DWI Sentencing, Yes No
License Revocation, or Forfeiture



COMPARISON OF PENALT IES 
CSHB 53 ( J U D )

CRIME

1 s t  DWI

2 n d  DWI

3 r d  DWI

4 t h  DWI

5 t h  DWI

6 t h  DWI

DWLR/DWLS 
I / n o n - D W I

DWLR/DWLS 
2 / n o n -D W I

DWLR/DWLS 
C o u r t  o r d e r e d  
r e v o c  f o r  ] /DW I

DWLR/DWLS 
C o u r t  o r d e r e d  
r e v o c  f o r  2 
o r  m o re  DWI

CURRENT LAW

3 d a y s  i n  j a i l ;
9 0  d a y  l o s s / l i c e n s e  
$ 2 5 0  f i n e

20 d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e  
$ 5 0 0  f i n e

30  d a y s  i n  j a i l ;
10 y r  l o s s / l i c e n s e  
$1000  f i n e

30  d a y s  i n  j a i l ;
10 y r  l o s s / l i c e n s e  
$1000  f i n e

3 0  d a y s  i n  j a i l ;
10 y r  l o s s / l i c e n s e  
$1000  f i n e

, 3 0  d a y s  i n  j a i l ;
10 y r  l o s s / l i c e n s e  
$1000  f i n e

10 d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e

10  d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e

30  d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e  
$ 5 0 0  f i n e

9 0  d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e  
$1000  f i n e

CSHB 53 (Jud)

3 d a y s  i n  j a i l ;
9 0  d a y  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  6 0  d y  
$ 2 5 0  f i n e

20  d a y s  i n  j a i l ;
1 y r  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  6 0  d y  
$ 5 0 0  f i n e

6 0  d a y s  i n  j a i l ;
5 y r  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  2 y r s  
$ 1 0 0 0  f i n e

1 2 0  d a y s  i n  j a i l ;
10  y r  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  5 y r s  
$ 2 0 0 0  f i n e

2 4 0  d a y s  i n  j a i l ;
10  y r  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  5 y r s  
$ 3 0 0 0  f i n e

3 6 0  d a y s  i n  j a i l ;
10  y r  l o s s / l i c e n s e  
E a r n  b a c k  l a s t  5 y r s  
$ 4 0 0 0  f i n e

10  d a y s / j a i l  w / 1 0  s u s  
9 0  d a y  l o s s / l i c e n s e  
8 0  h r s  comm, s e r v i c e

10  d a y s  i n  j a i l  
9 0  d a y  l o s s / l i c e n s e

20  d a y s / j a i l  w / 1 0  s u s  
9 0  d a y  l o s s / l i c e n s e  
8 0  h r s  comm, s e r v i c e  
$ 5 0 0  f i n e

3 0  d a y s  i n  j a i l ;
9 0  d a y  l o s s / l i c e n s e  
$ 1 0 0 0  f i n e
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§ 28.35.029 M o t o r  Vehicles § 28.35.029

C o l la t e r a l re fe re n c e s . —  C rim in a l o f­
fenses in connection w ith re n ta l o f m otor 
vehic les, 3 8  A LR 3d  9-19.

Article 2. Offenses Related to Alcohol and Controlled 
Substances; Implied Consent.

Sec tio n
29. Open con ta in e r
30 . O pera ting  a veh ic le , a irc ra ft  o r  w a­

te rc ra ft w h ile  in tox icated
31 . Im p lied  consent
32 . R e fusa l to subm it to chem ical test
33 . P resum ptions and chem ica l an a ly s is

o f b reu th  o r blood

S e c tio n
34 . Su rrende r o f license o r  pe rm it
35 . A dm in istra tion  o f  chem ica l tests

w ithout consent
36 . F o rfe itu re  o f m otor veh ic le
37 . Rem ission o f fo rfe itu re s
38 . M unicipal im poundm ent and fo r fe i­

tu re

Sec. 28.35.029. Open container, (a) A person may not drive a 
motor vehicle on a highway or vehicular way or area, when there is an 
open bottle, can, or other receptacle containing an alcoholic beverage 
in the passenger compartment of the vehicle, except as provided in (b) 
of this section.

(b) A person may transport an open bottle, can, or other receptacle 
containing an alcoholic beverage

(1) in the trunk of a motor vehicle;
(2) on a motor driven cycle, or behind the last upright seat in a 

motor home, station wagon, hatchback, or similar trunkless vehicle, if 
the open bottle, can, or other receptacle is enclosed within another 
container;

(3) behind a solid partition that separates the vehicle driver from 
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of 
a passenger in a commercial motor vehicle.

(c) In this section
(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);
(2) "commercial motor vehicle” means a motor vehicle for which the 

owner receives direct monetary compensation and that has a capacity 
of 12 or more persons;

(3) "motor vehicle" means a vehicle for which a driver’s license is 
required;

(4) "open" includes having a broken seal;
(5) "passenger compartment” means the area normally occupied by 

the driver and passengers and includes a utility or glove compartment 
accessible to the driver or a passenger .vhilo motor vehicle is hoing 
operated.

(d) A person who violates (a) of this section is guilty of an infrac­
tion. (§ 1 ch 142 SLA 1988)

f

1

147
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Sec. 28.35.030. Operating a vehicle, aircraft or watercraft 
while intoxicated. «a » A person commits the crime of driving while 
intoxicated if the person operates or drives a motor vehicle o r  operates 
an aircraft or a watercraft

11) while under the influence of intoxicating liquor, or any con­
trolled substance listed in AS 11.71.1-10 — 11.71.190;

12) when, as determined by a chemical test taken within four hours 
after the alleged offense was committed, there is 0.10 percent or more 
by weight of alcohol in the person s blood or 100 milligrams or more of 
alcohol per 100 milliliters of blood, or when there is 0.10 grams or 
more of alcohol per 210 liters of the person's breath; or

tot while the person is under the combined influence of intoxicating 
liquor and another substance, 

ihi Driving while intoxicated is a class A misdemeanor, 
ict Upon conviction under this section the court shall impose a min­

imum sentence of imprisonment of not less than 72 consecutive hours 
and a line of not less than $250 if the person has not been previously 
convicted in this or another jurisdiction of driving while intoxicated 
under this or another law or ordinance with substantially similar 
elements or refusal to submit to a chemical test under AS 28.35.032 or 
another law or ordinance with substantially similar elements. Upon 
conviction under this section the court shall impose a minimum sen­
tence of imprisonment of not less than 20 consecutive days and a fine 
of not less than $500 if. within the preceding 10 years, the person has 
been previously convicted once in this or another jurisdiction of driv­
ing while intoxicated under this or another law or ordinance with 
substantially similar elements or refusal to submit to a chemical test 
under AS 28.35.0:12 or another law or ordinance with substantially 
similar elements. Upon conviction under this section the court shall 
impose a minimum sentence of imprisonment of not less than 30 con­
secutive days and a line of not less than $1,000 if. within the preced­
ing 10 years, the person has been previously convicted in this or an­
other jurisdiction of more than one of the following offenses or has 
more than once been previously convicted of one of the following of­
fenses: 111 driving while intoxicated under this or another law or ordi­
nance with substantially similar elements: (2) refusal to submit to a 
chemical test under AS 2X.35.032 or another law or ordinance with 
substantially similar elements. The execution of sentence may not he 
suspended nor may probation be granted except on condition that the 
minimum imprisonment provided in this section is served. Probation 
may be conditioned as provided in AS 12.55.102. Imposition of sen­
tence may not he suspended. In addition, if the offense involved driv­
ing a motor vehicle for which a driver’s license is required, the per­
son's driver's license shall he revoked in accordance with AS 28.15.181 
and the vehicle used in commission of the offense may be forfeited 
under AS 28.35.036. In audition, the court: shall order, and a person

1-18
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convicted under tins section shall undertake. lor a term specified by 
the court, that program of alcohol education or rehabilitation that the 
court, alter consideration of any information compiled under nil of this 
section, finds appropriate.

ul) Except as prohibited by federal law or regulation, every pro­
vider of treatment programs to which persons are ordered under icl of 
this section shall supply the Alaska court system with die information 
regarding llu* condition and treatment of those persons as the su­
preme court may require by rule. Information compiled under this 
subsection is confidential and may only he used by a court in sentenc­
ing a person convicted under »ci of this section, or by an officer of the 
court in preparing a presenlence report for the use of the court in 
.■sentencing a person convicted under <ci of this section.

<ci A person who is sentenced to imprisonment lor 72 consecutive 
hours upon a first conviction under ici of this section and who is not 
released from imprisonment after 72 hours may not bring an action 
against the state or a municipality or its agents, officers, or employees 
for damages resulting from the additional period of confinement if 

ill the employee or employees who released the person exercised 
due care and. ir. releasing the person, followed the standard release 
procedures of the prison facility: and

(2) the additional period of confinement did not exceed 12 hours, 
if) For pm poses of this section, convictions for both driving while 

intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35,031 >a>. if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

<gi Notwithstanding tci of this section, if the court imposes proba­
tion under AS 12.55.102 the court may reduce the fine required to be 
imposed under <ci of this section by the cost of the ignition interlock 
device, 

i hi In this section.
<1> "operate an aircraft" means to use. navigate, pilot, or taxi an 

aircraft in the airspace over this state, or upon the land or water 
inside this state:

<2) "operate a watercraft” means to navigate or use a vessel used or 
capable of being used as a means of transportation on water for recrea­
tional or commercial purposes on all waters, fresh or salt, inland or 
coaotal, inside the territorial limits or under the jurisdiction of the 
state. (S 50-5-3 AC LA 1919: am S 1 ch 107 SLA 1955: am S 1 ch 121 
SLA 1967; am S 45 ch 32 SLA 1971; am $ 4 ch 74 SLA 1974; am $$ 2. 
3 ch 152 SLA 1978; am $ 28 ch 91 SLA 1980; am <• 10 ch 12S SLA 
1980; am § 21 ch 45 SLA 1982; am i>$ 13 — 15 ch 117 SLA 1982; am 
$$ 13 — 15 ch 77 SLA 1983: am $5 4. 5 ch 57 SLA 1989)

149
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Sec. 28.35.031. Implied consent, ta) A person who operates or 
drives a motor vehicle in this state or who operates an aircraft as 
defined in AS 28.35.0301 h 1(1) or who operates a watercraft as defined 
in AS 28.35.030(h)(2) shuil bo considered to have given consent to a 
chemical test or tests of the person’s breath for the purpose of deter­
mining the alcoholic content of the person's blood or breath if lawfully 
arrested for an offense arising out of acts alleged to have been commit­
ted while the person was operating or driving a motor vehicle or oper­
ating an aircraft or a watercraft while intoxicated. The test or tests 
shall be administered at the direction of a law enforcement officer who 
has reasonable grounds to believe that the person was operating or 
driving a molar vehicle or operating an aircraft or a watercraft in this 
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or 
who operates an aircraft or watercraft shall be considered to have 
given consent to a preliminary breath test for the purpose of determin­
ing the alcoholic content of the person’s blood or breath. A law enforce­
ment officer may administer a preliminary breath test at the scene of 
the incident if the officer has reasonable grounds to believe that a 
person’s ability to operate a motor vehicle, aircraft, or watercraft is 
impaired by the ingestion of alcoholic beverages and that the person

(1) was operating or driving a motor vehicle, aircraft, or watercraft 
that is involved in an accident;

12) committed a moving traffic violation or unlawfully operated an 
aircraft or watercraft; in this paragraph, "unlawfully" means in viola­
tion of any federal, state, or municipal statute, regulation, or ordi­
nance. except for violations that do not provide reason to believe that 
the operator's ability to operate the aircraft or watercraft was im­
paired by the ingestion of alcoholic beverages; or

13) was operating or driving a motor vehicle in violation of AS 
28.35.029(a).

(c) Before administering a preliminary breath test under (b) of this 
section, the officer shall advise the person that refusal may be used 
against the person in a civil or criminal action arising out of the 
incident and that refusal is an infraction. If the person refuses to 
submit to the test, the test shall not be administered.

(d) The result of the test under ib) of this section may be used by the 
law enforcement officer to determine whether the driver or operator 
should be arrested.

ie) Refusal to submit to a preliminary breath test at the request of a 
law enforcement officer is an infraction.

if) If a driver or operator is arrested, the provisions cf (a) of this 
section apply. The preliminary breath test authorized in this section is 
in addition to any tests authorized under (a) of this section. (§ 1 ch 83 
SLA 1969: a m i  11 ch 129 SLA 1980: am 5 16 ch 117 SLA 1982: am
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§ 16 ch 77 SLA 1983; am 
SLA 1988)

1 — 4 ch 76 SLA 1985; am § 2 ch 142

R e v is o r ’ s n o te s . —  The la s t c lause o f 
(b l(2 ) o f th is section was enacted us AS 
‘28 .35 .031 (g ). Reorganized in 1985.

E f fe c t  o f  am en dm en ts . —  The 1985 
umendment in  subsection (b ) inserted "o r 
who operates an a irc ra ft  or w a te rc ra ft"  in 
ihe firs t sentence, inserted "a irc ra ft , o r 
w atercra ft" in the second sentence, in 
paragraph (1 ) inserted "ope ra ting  o r ' and 
"a irc ra ft , o r w a te rc ra ft," and in  parag raph  
12 ) added the language beginn ing "or un ­

law fu lly  operated"; and in subsections id I 
and if) inserted "o r op e ra to r."

The 1988 am endm ent, in subsection ib ), 
de leted "o r"  a t the end o f p a rag raph  (1 ) , 
added "o r"  a t the end o f pa rag raph  '2 ) . 
and addtd parag raph  (3 ).

O p in io n s  o f  a t to rn e y  g e n e ra l . —  T he  
In toxune te r 3000 , an in fra re d  a lc oho l 
b rea th  test appa ra tus, is a "chemical le s t"  
under th is section. 1984 Op. Att'v G en . 
N o. 01.

N O T E S  TO  D E C IS IO N S

E d ito r 's  n o te s . —  Anchorage v. G eber. 
592  P.2d 1187 i A laska  19791, and o th e r 
cases cited in the notes below , wore de­
cided p rio r to the enactm ent o f  AS 
28 .3 5 .035 , which au thorizes the  adm in is­
tra tion  o f a chem ical test w ithou t consent 
in certain circumstances to dete rm ine the 
am ount o f a lcohol in b reath o r blood.

S ec tion  c o n s t itu t io n a l. —  The p o rta ­
ble breath test au thorized  by th is section 
does not constitu te an un reasonab le  
search under the fou rth  am endm ent to the 
L'nited S tates C onstitu tion . Les lie v. 
S ta te . 711 P .2d 575  (A la sk a  C l. App. 
1986'.

The imposition o f  c rim in a l pena lties 
upon a m otorist fo r h is peacefu l re fu sa l to 
subm it to a b reath  test does not v io la te  his 
righ t to equa l protection under the law . 
B u rne tt v. M un ic ipa lity  o f Anchorage, 
634 F. Supp. 1029 (D . A la sk a i, ail'd . 806  
F.2d 1447 (9 th  C ir. 1986).

The implied consent sta tu te  c le a rly  
serves a leg itim ate state in te rest. A ll 
d rive rs  law fu lly  stopped a re  trea ted 
equa lly , and. from  the perspective o f the 
fou rth  and fou rteen th  am endm ents, those 
d rive rs  are treated no d iffe re n t ly  from  
o th e r sorts o f  persons suspected o f com ­
m itting c rim inu l acts. 8 0 6  F .2d  1447 i9 th  
C ir . 1986).

L e g is la t iv e  in ten t . —  In  the  im plied 
consent statu tes, the leg is la tu re  has gone 
to g reat lengths to avoid au th o riz ing  the 
police to take  blood a lcohol tests fo rc ib ly  
from  defendants charged w ith  d riv ing  
while intoxicated; the le g is la tu re  has. in ­
stead. provided ex trem e ly  s trong  incen­
tives to a defendant to take  a b reath  test 
fo r blood a lcoho l by p rov id ing  c rim ina l 
pena lties. Bass v. M un ic ipa lity  o f  A nchor­
age, 692  P.2d 961 I A la sk a  C l. App. 1984'.

C o n s e n t  to  b r e a t h a ly z e r  test w h e n  
d r i v e r  o p e ra te s  m o to r  v e h ic le  in  s ta te . 
—  It is c le a r from  th is section th a t a 
d r iv e r  consents to take the b re a th a ly ze r 
test when he operates a m oto r veh ic le in 
the  S la te  o f  A laska . S ta te  v. Nease. Sup e ­
r io r  C ou rt, 1st Jud . D ist.. C r . No. 7 2 -2 3  
'1 9 7 2 ).

J u s t as a d river's fa i lu re  to cooperate in 
the search conducted by m eans o f  a 
b re a th a ly z e r test is no impedim ent to the 
c lassifica tion  o f  the proceeding as a search 
inciden t to a rre s t , the absence o f coopera­
tion  is no b a r to the charac te riza tion  o f  
the tak ing  o f  b reath as a consent search 
fo r which consent lia s a lre ad y  heen sup- 
p lieu  by the act o f  d riv ing  on A la sk a  
roads. B u rnett v. M un ic ipa lity  o f  A nchor­
age. 634  F. Supp. 1029 iD . A la sk a i, a il'd . 
8 0 6  F .2d 1447 19th  C ir . 1986).

A n a ly s is  o f  th is  s e c tio n  an d  A S  
2 8 .3 5 .0 3 2  dem onstrates the leg is la tu re 's  
in ten tion  th a t d rive rs  be considered to 
have  consented to a chem ical test fo r d e ­
te rm in in g  the a lcoho l content o f  th e ir  
b lood and th a t re fu sa l on the d rive r's  p a rt 
to subm it to such a test w ill trigge r c e r­
ta in  specified consequences. W irz  v. S ta te . 
5 7 7  P .2d 227  (A la ska  1978).

As the supreme court ana ly zes the leg ­
is la tu re 's in ten t in enacting th is section 
and AS 28 .3 5 .032 . the sections p rovide 
th a t the opera to r o f  a m oto r vehic le in 
A la sk a  has consented to chem ical tests o f  
b'S blood's a lcohol content and that a fte r  
the a rre sted  ope ra to r re fuses to take the 
chem ica l test, he m ust he advised o f the  
consequences Row ing from  h is contem ­
p la ted  re fu sa l. The a rre stee  m ust be per- 
nv tted  to reconsider h is re fu sa l in ligh t o f  
th a t in fo rm ation . W irz  v. S ta le . 577 P .2d 
2 27  iA la sk a  1978i.
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Sec. 28.35.032. Refusal to submit to chemical test, (a) If a per­
son under arrest refuses the request of a law enforcement officer to 
submit to a chemical test under AS 28.35.031(a), after being advised 
by the officer that the refusal will, if that person was arrested while 
operating or driving a motor vehicle for which a driver's license is 
required, result in the denial or revocation of the license or nonresi­
dent privilege to drive, that the refusal may be used against the per­
son in a civil or criminal action or proceeding arising out of an act 
alleged to have been committed by the person while operating or driv­
ing a motor vehicle or operating an aircraft or a watercraft while 
intoxicated, and that the refusal is a misdemeanor, a chemical test 
may not be given, except as provided by AS 28.35.035.

1 bi I Repealed. $ 25 ch 77 SLA 1983.1
(c) I Repealed. S 25 ch 77 SLA 1983.1
id) IRepealed. £ 25 ch 77 SLA 1983.1
(e* The refusal of a person to submit to a chemical test of breath

under (a) of this section is admissible evidence in a civil or criminal 
action or proceeding arising out of an act alleged to have been commit­
ted by the person while operating or driving a motor vehicle or operat­
ing an aircraft or watercraft while intoxicated.

(ft Refusal to submit to the chemical test of breath authorized by 
AS 28.35.031(a) is a class A misdemeanor.

ig) Upon conviction of a person under this section, the court shall 
impose a minimum sentence of imprisonment of not less than 72 con­
secutive hours and a fine of not less than 8250 if the person has not 
been previously convicted in this or another jurisdiction of driving 
while intoxicated under AS 28.25.030 or another law or ordinance 
with substantially similar elements or refusal to submit to a chemical 
test under this section or another law or ordinance with substantially 
similar elements. Upon conviction under this section the court shall 
impose a minimum sentence of imprisonment of not less than 20 con­
secutive days and a fine of not less than 8500 if within the preceding 
10 years, the person has been previously convicted once in this or 
another jurisdiction of driving while intoxicated under AS 28.35.030 
or another law or ordinance with substantially similar elements or 
refusal to submit to a chemical test under this section or another law 
or ordinance with substantially similar elements. Upon conviction 
under this section the court shall impose a minimum sentence of im­
prisonment of not less than 30 consecutive days and a fine of not less 
than 81,000. if, within the previous 10 years, the person has been 
previously convicted in this or another jurisdiction of more than one of 
the following offenses or has more than once been previously convicted 
of one of the following offenses: (1) driving while intoxicated under AS
2S.35.030 or another law or ordinance with substantially similar ele­
ments; (2) refusal to submit to a chemical test under this section or 
another law or ordinance with substantially similar elements. The

♦
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execution of sentence may not be suspended nor may probation be 
granted except on condition that the minimum imprisonment pro­
vided in this section is served. Probation may be conditioned as pro­
vided in AS 12.55.102. Imposition of sentence may not be suspended.
If the offense involved driving a motor vehicle for which a driver’s 
license is required, the person’s driver’s license shall be revoked under 
AS 28.15.181. In addition, the court shall order, and a person con­
victed under this section shall undertake, for a term specified by the 
court, that program of alcohol education or rehabilitation that the 
court, after consideration of any information compiled under (h) of this 
section, finds appropriate. The sentence imposed by the court under 
this subsection shall run consecutively with any other sentence of 
imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro­
vider of treatment programs to which persons are t rdered under (g) of 
this section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons as the su­
preme court may require by rule. Information compiled under this 
subsection is confidential and may only be used by a court in sentenc­
ing a person convicted under (g) of this section, or by an officer of the 
court in preparing a pre-sentence report for the use of the court in 
sentencing a person convicted under (g) of this section.

(i) A person who is sentenced to imprisonment for 72 consecutive 
hours under (g) of this section and who is not released from imprison­
ment after 72 hours may not bring an action against the state or a 
municipality or its agents, officers, or employees for damages result­
ing from the additional period of confinement if

<1) the employee or employees who released the person exercised 
due care and. in releasing the person, followed the standard release 
procedures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours, 
(j) For purposes of this section, convictions for both driving while 

intoxicated and for refusal to submit to a chemical test of breath under 
AS 28.35.031(a), if arising out of a single transaction and a single 
arrest, are considered one previous conviction.

ik) Notwithstanding <g) of this section, if the court imposes proba­
tion under AS 12.55.102 the court may reduce the fine required to be 
imposed under (g) of this section by the cost of the ignition interlock 
device. (8 1 ch 83 SLA 1969; am § '28 ch 71 SLA 1972; am § 12 ch 129 
SLA 1980; am 8 17 ch 117 SLA 1982; am 88 17 -  20. 25 ch 77 SLA 
1983; am 8 i'i cn 60 SLA 1986; am 88 6, 7 ch 57 SLA 1989)

E ffe c t  o f  am en dm en ts . —  The 1986 28, 1989, inserted  "P rob a tio n  may be con-
amendment substitu ted "m ay" fo r  " sh a ll"  ditioned as provided in A S  12 .55 .102"
fo llow ing  "chem ical test" near the end o f  near the end o f  subsection ig ) and added
subsection <al. subsection <ki.

The 1989 am endm ent, effective August L e g is la t iv e  h is to ry ' r e p o r t s . —  F o r re-
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In o rd e r to convict a person o f refusing 
10 subm it to a chem ical test o f his o r tier 
b reath , the  stute m ust p rove th u l the indi­
vidua l in question  knew o r perhaps should 
have know n th a t  the b rea th  test was 
sought as evidence in connection w ith an 
investigation  o f h is or he r d riv ing  while 
in toxicated , and, second, th a t w ith that 
cu lpab le m en ta l s ta te , he o r she declined 
the lest. U rown v. S ta te , 7 3 9  I ’ .lid I HI!
<A laska  C t. App. 19871.

A dm is s io n  o f  in to x ic a t io n . -  W hile a 
I r ia l cou rt m igh t consider defendant's ad­
m ission o f  in tox ication  in m itigation n! 
pun ishm ent, it is not a defense to a refusa l 
in provide a chem ical b reath  le s t Drown 
v S tate . 739  P .2d 182 lA la s k a  C t. App. 
19871.

D u ly  to  p u b lic . — Th is  section does 
not create a  du ty by the Departm ent o f 
Public S a fe ly  tow ard the public which, if 
breached, can fo rm  the basis o f a c iv il ac­
tion for neg ligence against the depa rt­
ment. I.u ndqu is t v. D epartm en t o f  Pub, 
S a fe ly . (>74 P .2d  7 80  i A la sk a  19831.

L im ita t io n  f o r  p u rp o s e s  o th e r  th an  
D W I p ro s e c u t io n s . —  AS 28 .3 5 .032 (a i 
cannot be restric ted  to app ly  so le ly  to 
d riv ing  w h ile  in tox icated  prosecutions, 
and to the ex ten t th a t the sta tu te , by pro­

viding th a t "a chem ica l test sh a ll not be 
given" fo llow ing  a b rea thu ly ze r re fu sa l, 
a lT irm ntive ly lim its  the m ann e r in which 
evidence o f in tox ication  m ay  be obtained , 
its lim ita tion  m ust app ly w ith  equa l force 
in u ll prosecutions "a ris in g  ou t o f acts a l ­
leged to huve been com m itted w h ile  the 
defendant was ope ra ting  o r  d riv in g  a mo­
to r vehic le w h ile in to x ic a te d " Pena v. 
S tate . (564 P.2d 1119 (A la sk a  C t. App 
I9 83 i, re v ’d on o th e r g rounds. (184 P .2d 
8*14 (A la ska  19841 

C o n v ic t io n  a f f i rm e d . — See 
McCracken v. S ta te , 0 8 5  P 2 d  1275 
A laska C t. App 19841.

f o r m e r  su b se c t io n  (h i  c o n s t ru e d ,
See t ira h am  v S ta te . (133 P .2d 211 
'A laska  I981».

A p p lie d  in Skuse  v. S ta te . 714 P .2d 3(58 
'A la ska  C t. App. 19801; C a lla h a n  v. S tate , 
7 0 9  P.2d 444 (A la sk a  C t. App. 1989).

Q u o ted  in C unn ingham  v. S ta te . 708 
P .2d 034 (A la ska  C t App. 19891.

C ited  in W ilson  v. S ta le , 714 P .2d  302 
'A la ska  C t. App. 198-1); W it t  v. S ta te . 092 
P .2d 976  (A la sk a  C t. App. 1984 ); S ra la  v 
M un ic ipa lity  o f  A nchorage, 705  P .2d  103 
'A la ska  C l. App. 19881; S tocke r v. S ta le . 
7 00  P.2d 4 8  (A la sk a  C l. App. 19881.

C o l la t e r a l r e fe re n c e s . —  7A Am. -lur 
2d. Autom ob iles and H ighway T ra ffic , 
s* 122 to 132 . 141.

Oil C .J .S .,  M oto r Vehicles. ? 10-1.1(1: 
<> 1A C .J .S ., M oto r Vehic les. a 5 9 3 (1 1.

R equ iring  subm ission to physical exam ­
ination o r test a s  v io la tion  o f constitu­
tiona l rig h ts . 25  A LR 2d  1407.

A dm iss ib ility  in  c r im in a l case o f  evi­
dence th a t accused refused to subm it to 
scientific test to dete rm ine am ount o f a l­
cohol in svstem . 87 A LR 2d  370 ; 20 
ALR -lth  l l i 2 .

Suspension o r revocation o f  d river's l i ­
cense fo r re fu sa l to take sob riety test, 88 
A LR2d 1004 .

Request before subm itting  to chem ical 
sobriety test to com m unicate w ith counsel 
as re fu sa l to take  les t, 97  A LR3d  852 .

Request fo r p r io r adm in is tra tion  o f  ad ­
d itiona l est as constitu ting  re fu sa l to sub­
m it to chem ical sob rie ty  test under im ­
plied consent law , 9 8  A LR 3d  572 .

V u lid ity , construction and  app lication 
o f statutes p roscrib ing d r iv in g  w ith blood- 
a lcohol lev e l in excess o f  estab lished  pe r­
centage. 5 4  A LR -lth  149.

U se o f h o rizon ta l gaze nystagm us lest 
in impaired d r iv in g  prosecution . 00 
A LR 4th  1129.

Sec. 28.35.033. Presumptions and chemical analysis of breath 
or blood, (a) Upon th** trial of a civil nr criminal action or proceeding 
arising out of acts alleged to have been committed by a person while 
operating or driving a motor vehicle or operating an aircraft or a 
watercraft while intoxicated, the amount of alcohol in the person's 
blood or breath at the time alleged shall give rise to the following 
presumptions:
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(1) It’ there was 0,05 percent or less by weight of alcohol in the 
person’s blood, or 50 milligrams or less of alcohol per 100 milliliters of 
the person's blood, or 0.05 grams or less of alcohol per '210 liters of the 
person's breath, if shall be presumed that the person was not under 
the influence of intoxicating liquor.

(2) If there was in excess of 0.05 percent but less than 0.10 percent 
by weight of alcohol in the person’s blood, or in excess of 50 but less 
than 100 milligrams of alcohol per 100 milliliters of the person’s 
blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol 
per 210 liters of the person's breath, that fact does not give rise to any 
presumption that the person was or was not under the influence of 
intoxicating liquor, but that fact may be considered with other compe­
tent evidence in determining whether the person was under the influ­
ence of intoxicating liquor.

• 3) I Repealed, $ I'd ch 129 SLA 1980.1
(4) If there was 0.10 percent or more by weight of alcohol in the 

person’s blood, or 100 milligrams or more of alcohol per 100 milliliters 
of the person's blood, or 0.10 grams or more of alcohol per ‘210 liters ot 
the person's breath, it shall he presumed that the person was under 
the influence of intoxicating liquor.

(b) For purposes of this chapter, percent by weight of alcohol in the 
blood shall be based upon milligrams of alcohol per 100 milliliters of 
blood.

<c) The provisions of (a) of this section may not be construed to limit 
the introduction of any other competent evidence bearing upon the 
question of whether the person was or was not under the influence of 
intoxicating liquor.

<d) To be considered valid under the provisions of this section the 
chemical analysis of the person’s breath or blood shall have been per­
formed according to methods approved by the Department of Public 
Safety. The Department of Public Safety is authorized to approve sat­
isfactory techniques, methods, and standards of training necessary to 
ascertain the qualifications of individuals to conduct the analysis. If it 
is established at trial that a chemical analysis of breath or blood was 
performed according to approved methods by a person trained accord­
ing to techniques, methods, and standards of training approved by the 
Department of Public Safety, there is a presumption that the test 
results are valid and further foundation for introduction of the evi­
dence is unnecessary.

<e) The person tested may have a physician, or a qualified techni­
cian, chemist, registered nurse, or other qualified person of the per­
son’s own choosing administer a chemical test in addition to the test 
administered at the direction of a law enforcement officer. The failure 
or inability to obtain an additional test by a person does not preclude 
the admission of evidence relating to the test taken at the direction of 
a law enforcement officer; the fact that the person under arrest sought
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to obtain such an additional tost, and failed or was unable so to do. is 
likewise admissible in evidence.

(f) Upon the request of the person who submits to a chemical test at 
the request of a law enforcement officer, full information concerning 
the test, including the results of it, shall be made available to the 
person or the person’s attorney. (§ 1 ch 83 SLA 1969; am § 6 ch 104 
SLA 1971; am § 13 ch 129 SLA 1980; am §§ 18 — 20 ch 117 SLA 
1982; am E.O. No. 67, § 2 (1987))

E ffe c t  o f  am en dm en ts . —  The 1987 
amendment substitu ted  "The D epartm en t 
nf Pub lic Su fety" fo r "The D epartm en t o f

H e a lth  a n d  Social S e rv ic e s"  
p laces  in su b se c tio n  id).

in th ree

N O T E S  T O  D E C IS IO N S

E d ito r 's  n o te s . —  Anchorage v. G eber. 
592  P .2d 1187 (A la sk a  1979). cited in the 
notes below, was decided p rio r to the en ­
actm ent o f A S 28 .3 5 .0 3 5 , which au th o ­
rizes the adm in is tra tion  o f  a chem ical test 
w ithout consent in ce rta in  c ircum stances 
to determ ine the um oun t o f  a lcoho l in 
b reath  or blood.

T h e  Im p lie d  C o n s e n t  S ta tu te  w ii9 in ­
ten d ed  to  p r o v id e  an  e x c lu s iv e  
m e th od  f o r  o b ta in in g  d i r e c t  e v id e n c e  
o f a suspect’s blood a lcoho l content, absent 
his o r her express consent to the use o f 
some other fo rm  o f  testing . A nchorage v. 
Geber. 592 P .2d 1187 (A la ska  19791.

N o  o th e r  c h em ic a l te s t a l lo w e d  a f t e r  
b re a th  test r e fu s e d . —  The express la n ­
guage n f AS 28.35.0321 ai, coupled w ith 
ihe leg is la tive  h is to ry  o f  the Im p lied  C on ­
sent S tatu te , leads to the conc lusion th a t 
in enacting the Im p lied  Consent S ta tu te  
the leg is la tu re  intended th a t once a 
b reath  test had been refused no o th e r 
chem ical test would be a llow ed . A nchor­
age v. Geber, 5 9 2  P .2d  1187 (A la sk a  
1979).

r . prosecuting a charge o f ope ra ting  a 
motor vehic le while under the in fluence o f 
in toxicating liq u o r, law  en forcem ent o f f i ­
c ia ls cannot u tilize  the re su lts  o f a blood 
a lcohol test, when the blood used in pe r­
form ing the test was extracted from  the 
accused against h is o r  her w il l, a fte r re ­
fu sa l to subm it to a b rea th a ly ze r exam i­
nation . Anchorage v . Geber, 592  P .2d 
IIP ,7 (A laska 1979).

"C h e n  le a l te s t ”  m ean s  a n y  c h em ic a l 
t e s t  —  he language o f  AS 2 8 .3 5 .0 3 2 (a ) 
stating tha t a fte r re fu sa l to subm it to a 
test o f  the b reath , " a  chem ical test sh a ll 
not be g iven ," means any  chem ical test, be 
it o f  the b reath , b lood , u rine o r  otherw ise , 
and not ju s t a chem ical test o f  the b reath .

Anchorage v. Geber, 5 9 2  P .2d 1187 
(A la ska  1979).

A la s k a  le g is la tu re  h a s  s p e c if ie d  th e  
fo u n d a t io n a l fa c ts  n e c e s s a ry  f o r  the  
a d m is s ib i lity  o f  a c h em ic a l a n a ly s is  o f  
b re a th  in subsection (d ). W es te r v. S tate , 
52 8  P .2d 1179 (A la ska  1974 ). cert, denied, 
423  U .S  836 , 9 6  S. C t. 6 0 , 4 6  L . Ed. 2d 54 
(1 9 7 5 ).

T h is  se c tio n  d oe s  n o t s p e c i fy  th e  
m e th od  o f  p r o o f  o f  th e  fo u n d a t io n a l 
fa c ts , which is con tro lled  by the app lica ­
b le ru les o f evidence. W este r v. S ta te . 528  
P 2d 1179 (A la ska  1974), cert, denied, 423 
U .S . 836 . 9 6  S. C t. 6 0 . 4 6  L . Ed. 2d 54 
(1 9 7 5 ).

R ig id  p r o o f  o f  su c h  fa c t s  n o t r e ­
q u ire d . — W ith  the increas ing  accep­
tance and re lia b ility  o f the b rea th a ly ze r 
has come a re laxa tion  o f  an y  notion o f 
n „ id  p roof o f  founda tio r ! facts. W este r v. 
S ta te , 528 P .2d 1179 (A '.aska 1974 ), cert, 
denied. 423 U .S . 836 , 96  S . C t. 60 . 4 6  L. 
Ed. 2d 54 (19751.

E f fe c t  o f  la s t  sen ten c e  o f  s u b s e c t io n  
(d ) . —  The Inst sentence o f subsection (d ) 
m ere ly  defines the e lem ents th a t  m ust be 
proved before b rea th a lyze r test re su lts  
may be adm itted into evidence; it  does not 
m ake those resu lts unassa ilab le . Indeed, 
the statu te creates on ly  a p resum ption  o f 
the test's va lid ity . K e e l v. S ta te , 609  P .2d 
5 55  (A la ska  19801.

C om p lia n c e  w ith  " B r e a th a ly z e r  O p ­
e r a t io n a l C h e c k lis t "  r e q u i r e d .  -  The 
approved methods o f  adm inis«ering the 
b rea th a lyze r, estab lished by the D ep a rt­
m ent o f H ea lth  and Socia l Serv ices in ac­
cord w ith subsection (d ) o f  th is  section , a re 
set fo rth  in 7 A lask a  A dm in is tra tive  
Code, SEC  30 .020 . C om p le tion  o f the 
"B re a th a ly ze r O perationa l C h eck lis t"  is 
the firs t o f 13 procedures estab lished  for

p roper test 
the checkli 
(d ) o f th is i 
pliance in 
requ ired i r  
va lid  and i 
v. Municii 
801 (A leak 

E ffe c t  o 
ly z o r  O p t  
"B rea th a ly  
sim p lified  
m issib ility  
the court v 
substantivi 
pliahed, th 
ties o f hui 
T h is then 
de r subseci 
resu lts  a re 
show ing o 
checklist is 
o f  va lid ity  
necessarily 
a re , there l 
b le . Ovesor. 
5 7 4  P. 2d 8 

W h e re  t 
c om p lia n c  
O p e ra t io n  
A A C  5 30.' 
onstra tes t. 
formed, the 
d e r subseci 
v. Municip 
801 (A laak.

W here t l 
the breathe 
one checkrr 
w ere fille d  
verted testi- 
was perfom  
o f f  the box 
the trie r  o f 
the step i r  
p roper foun 
su its  va lid  t  
tion . Oveso 
age, 574 P.

C om p lia i 
p e r io d  o f  7 
a d m in is t ra
IO  O  ■ A M t iia *

the test res; 
1179  (A lask  
8 36 , 96  S. C 

W h e re  s i 
th e  o b s e rv i 
ta b lis b e d  o 
show ing o f t  
se rva tion  pe

§ 28.35.1

170



8 28.35.033 M otor V ehicles 8 28.35.033

proper test adm in is tra tion . Com p letion  o f 
the check list ia requ ired under subsection
(d) o f  th is Bection; however, abso lu te com­
p liance in completing the check list is not 
requ ired  in o rd e r to rende r the test resu lts 
va lid  and adm issib le in evidence. Ovpson 
v. M un ic ip a lity  o f Anchorage. 574  P .2d 
801  (A la sk a  1978).

E f fe c t  o f  c om p lia n c e  w ith  " B r e a th a ­
ly z e r  O p e ra t io n a l C h e c k lis t " . —  The 
"B re a th a ly z e r O pera tiona l C heck list" is n 
s im p lified  method o f estab lish ing  the ad ­
m iss ib ility  o f the evidence. I t  fu rn ished 
the cou rt w ith  a  c le a r record th a t  a l l the 
substan tive test procedures were accom­
p lished , thereby m in im izing the possib ili­
ties o f  hum an e rro r  and fa iled  memory. 
T h is then w a rran ts the presumption un ­
der subsection (d ) o f th is  section th a t the 
re su lts  a re  va lid  w ithout any add itiona l 
show ing o f foundationa l facts. I f  the 
check list is not complete, the presumption 
of v a lid ity  is inapp licab le . Bu t it does not 
necessarily  fo llow  th a t the test re su lts  
a re , there fo re , au tom atica lly  inadm issi­
b le. Oveson v. M un ic ipa lity  o f Anchorage, 
574 P .2d  801 (A la ska  1978).

W h e re  th e re  h a s  b een  s u b s ta n t ia l 
c om p lia n c e  w ith  th e  " B re a th a ly z e r  
O p e ra t io n a l C h e c k lis t "  p ro v is io n  o f  7 
A A C  8 3 0 .0 20 , and where the record dem ­
onstra tes tha t the le s t was p roperly  per­
fo rm ed , the le s t resu lts a re  adm issib le un ­
der subsection id ) o f th is  section. Oveson 
v. M un ic ip a lity  o f Anchorage, 574  P .2d 
801 (A la sk a  1978).

W he re  the checklist fo r adm in iste ring  
the b rea th a ly ze r test was complete but fo r 
one checkm ark , a l l o th e r pertinen t data 
were rilled  in , and there was uncontro- 
vo rtcd  testim ony that the step in question 
was perform ed despite the fa i lu re  to check 
ofT the  box rep resen ting  tha t step, once 
the t r ie r  o f fact believed the evidence th a t 
the step in question was perform ed , a 
p roper foundation was la id  to find  the re ­
su lts  va lid  under subsection id ) o f  th is sec­
tion . Oveson v . M un ic ipa litv  o f  A nchor­
age, 574  P .2d 801 (A la sk a  1978).

C o m p lia n c e  w ith  th e  o b s e rv a t io n  
p e r io d  o f  7 A A C  !) 3 0 .0 2 0  p r i o r  to  the  
a d m in is t ra t io n  o f  th e  b re a th a ly z e r  te s t 
is a  requ irem en t fo r the adm iss ib ility  o f 
the te s t rtsu lta . W este r v. S ta te , 6 2 8  P .2d  
1179 (A la ska  1974 ), cert, denied, 423  U .S . 
836 , 9 6  S. C t. 6 0 . 4 6  L . Ed. 2d 54 11975).

W h e re  s u b s ta n t ia l c om p lia n c e  w ith  
the  o b s e rv a t io n  p e r io d  p ro v is io n  is e s ­
ta b lis h e d  on  the  re c o rd , a p rim a facie 
show ing o f  the founda tiona l fact o f  the ob­
se rva tion  period necessary to estab lish  ad ­

m iss ib ility  is sa tisfied . W este r v. S tate , 
5 28  P .2d 1179 (A la sk a  1974). cert, denied. 
423 U .S . 8 3 6 . 9 6  S . C t. 6 0 . 46  L. Ed. 2d 54 
(1 9 7 5 ): Oveson v. M un ic ipa lity  o f A nchor­
age, 574  P .2d  801  (A la sk a  1978 ).

A  c le r ic a l e r r o r  b y  th e  b r e a th a ly z e r  
te s t o p e r a t o r  o u g h t  n o t  to  r e n d e r  th e  
re a u lta  in a d m is s ib le  w ith o u t  a showing 
that the v a lid ity  o f the resu lts is tainted . 
Oveson v. M un ic ip a lity  o f  Anchorage, 574 
P .2d 301 (A la s k a  1978).

M e rc  a s s e r t io n  th a t  in g e s tio n  w as 
h y p o th e t ic a l ly  p o s s ib le  o u g h t  n o t to 
v it ia te  th e  o b s e rv a t io n  p e r io d  founda­
tiona l fact so as  to rende r the b rea th a ly ze r 
test re su lts  in adm issib le . W este r v. S tate . 
528 P .2d  1179 (A la sk a  1974), cert, denied. 
423 U .S . 836 , 9 6  S . C t. 60 , 46  L. Ed. 2d 54 
(1975 ).

P e r s o n a l t e s t im o n y  n o t  n e c e s s a ry  as  
to  b r e a t h a ly z e r  c a l ib ra t io n  o r  am ­
p o u le  c e r t i f ic a t io n . —  W h ile  it is re ­
qu ired  th a t a  qua lified  w itness exp la in  
the fun c tion a l e ffect o f  the chem ical test­
ing, p e rsona l testim ony is not requ ired  as 
to the c a lib ra tio n  o f the in strum en t o r the 
accuracy u f the am pou les. W este r v. S tate . 
5 28  P .2d 1179 (A la sk a  1974), cert, denied. 
423  U .S . 836 . 9 6  S. C t. 60 , 46 L . Ed. 2d 54 
(1 9 7 5 ).

A  d e fe n d a n t  c a n  g u a ra n te e  th e  r e l i ­
a b i li t y  o f  th e  r e s u lt s  o f  a b r e a th a ly z e r  
te s t b y  re te s t in g  th e  am p o u le s . The am- 
Doules a re  preserved and the umount o f 
llu id  and the chem ical composition o f  the 
con tro l am pou le  are not s ign ifican tly  a l­
tered hy perfo rm ance o f the test. Oveson 
v. M un ic ip a lity  o f Anchorage, 574 P .2d 
801 (A la sk a  1978 ).

D e fe n d a n t  s h o u ld  be p e rm it te d  to  
c h e c k  th e  s p e c if ic  am p o u le s  u sed  in  
h is  b r e a t h a ly z e r  te s t . Laude rda le  v. 
S ta te , 5 4 8  P .2d  376  (A la ska  1976).

S in c e  th e y  c o u ld  be e v id e n c e  o f  p r o ­
p r ie ty  o f  tea t. —  The test and reference 
am pou les cou ld be probative evidence o f 
the p rop rie ty  o r  im prop rie ty  o f  the b rea th ­
a ly ze r test. L aude rd a le  v. S ta te . 548  P .2d 
376  (A la sk a  1976).

D e n ia l o f  r ig h t  to  a n a ly z e  c om p o ­
n en ts  is r e v e r s ib le  e r r o r .  —  W here de­
fendant was charged w ith operating a m o­
to r veh ic le w h ile  intoxicated , den ia l o f  the 
n g n t to m ake an ana ly s is  o f  some o f the 
components o f  the b rea th a ly ze r machine, 
that is to say , to "cross-exam ine" the re ­
su lts  o f  the test, would be reversib le  e rro r 
w ithou t any need fo r  a show ing o f p re ju ­
dice. I t  w ou ld be a den ia l o f  a righ t to a 
fa ir  t r ia l ,  and a fa ir  t r ia l is essentia l to 
a ffo rd ing  an accused due process o f law .
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Lauderda le  v. S ta le . 5 4 8  P .2d 3 76  (A la ska  
1976).

D is c re t io n  o f  d is t r ic t  c o u r t  p ro p e r ly  
e x e rc is e d  in  r e q u i r in g  p ro d u c t io n  o f  
am p o u le s  u sed  in  b r e a th a ly z e r  test. — 
See L aude rda le  v. S ta te , 548  P .2d 3 76  
'A la sk a  1976).

D is t r ic t  c o u r t  w a s  c o r r e c t  in  s u p ­
p re s s in g  r e s u lt s  o f  b r e a th a ly z e r  te s t 
w h e re  s ta te  u n a b le  to  p ro d u c e  u ir  
p o u le s  u sed  in  te s t . —  See Lauderda le  v. 
S tate . 548  P .2d 3 7 6  (A la sk a  1976).

R u le  a n n o u n c e d  g e n e ra l ly  to  h ave  
p ro sp e c t iv e  e f fe c t  b u t  a ls o  to  h a ve  
p a r t ia l re t r o a c t iv e  e f fe c t . —  See L au ­
derda le  v. S ta le . 548  P .2d 3 76  'A laska  
19761.

N o  e v id e n t ia ry  p r iv i le g e  e s ta b ­
lis h e d . —  Subsection (a ) does not ex ­
p ressly estab lish an ev iden tia ry  p riv ilege , 
and the  C ou rt o f Appea la o f A laska  s la ted  
th a t it  would be inapp rop ria te  fo r the 
courts to construe subsection (a ) as estab­
lish in g  such a p riv ileg e  by im p lication . 
Russe ll v. M un ic ip a lity  o f  Anchorage, 706  
P.2d 687  (A la ska  C t. App. 19851.

T e s t in g  b r e a th a ly z e r  f o r  r a d io  f r e ­
q u e n c y  in te r fe re n c e . —  When a tim ely 
and app rop ria te  cha llenge to adm issib ility  
o f a h reB tha lvze r test re su lt is made, a 
m un ic ipa lity  must, a t a  m inimum , dem ­
on stra te  that the b rea th a ly ze r in strum en t 
in question was tested successfu lly fo r r a ­
dio frequency in te rfe rence i R K I i a t least 
once in a m anner sub s tan tia lly  complying 
w ith the m anu factu re r's recommenda­
tions. and that none o f  the conditions lo r 
retesting listed in the m anu factu rer's RK I 
adv iso ry  occurred between the tim e o f the 
in it ia l R F I test and the challenged breath 
test. T haye r v. M un ic ipa lity  o f  Anchor­
age, 6 8 6  P .2d 721 (A la sk a  Ct. App. 1984).

T h is  se c tio n  c o n ta in s  n o  r e q u i r e ­
m en t th a t u d v ic c  o f  th e  r ig h t  to  o b ta in  
an  in d e p e n d e n t b lo o d  a lc o h o i test he 
g iv en , and it is not requ ired  by any p rov i­
sion o f  the state o r  fede ra l constitution . 
P a lm e r v. S la te , 604  P .2d 1106 (A la ska  
1979).

In d e p e n d e n t  c h e m ic a l test fo r fe ite d  
i f  n o t  d em u n d cd . —  A s ta tu to ry  righ t to 
an independent sob rie ty  test is ava ilab le  
but it  is fo rfe ited  i f  not demanded. 
Gunderson v. M un ic ip a lity  n f Anchorage, 
762 P .2d  104 (A la sk a  C t. App. 1988).

P o lic e  in te r fe re n c e  w ith  in d e p e n ­
d en t te s tin g . —  The statutory' rig h t to an 
independent sob rie ty  test is ac tu a lly  a m o­
torist's righ t to be free  o f police in te rfe r­
ence when obtn in ing such a test by his 
own e ffo rts  and a t h is own expense.

W hether the police have su b s ta n tia lly  in ­
terfe red  w ith a de fendant’s oppo rtun ity  to 
obtain an independent te s t is a question o f 
fact to be decided by the t r ia l judge. 
Gundersen v. M un ic ipa lity  o f  Anchorage, 
762 P .2d  104 (A la ska  C t. App. 1988).

D e n ia l o f  r ig h t  t o  in d e p e n d e n t 
ch em ic a l te s t . — W he re  the police de­
p rive a  defendant o f h is  o r he r s ta tu to ry  
righ t to an independent b lood te s t , the re ­
su lts o f the defendant's b rea th  test must 
be excluded. W a rd  v. S ta te , 7 5 8  P .2d 87 
'A la ska  1988).

Police denied de fendant h is r ig h t to ob- 
la in  ai. independent b lood test, where the 
on ly  reason given fo r  not ta k in g  him to 
the hosp ita l where he had requested the 
lest be perform ed was th a t the  s ta le  did 
not have a contract w ith  th a t hosp ita l. 
W ard v. S ta te . 758  P .2d  8 7  (A la s k a  1988).

F a i lu re  t o  p re s e n t  e v id e n c e  o f  re - 
su its  o f  in d e p e n d e n t te s t in g . —  W here 
the cou rt a llow ed the  prosecution to 
present testim ony estab lish ing  that the 
a rre stin g  o ffice rs gave de fendan t a sample 
o f h is b reath  fo r  independent testing , and 
the prosecution was a llow ed  to a rgue that 
his fa i lu re  to p resent evidence concerning 
the re su lts  o f  the independent tests o f th is 
sample indicated the accuracy o f the in- 
tox im eter test, any e r ro r  w as c le a rly  
harm less since ove rw he lm ing  evidence 
was presented to estab lish  th a t he was un ­
der the in fluence o f in tox ica tin g  liquo r 
when contacted by the troope rs fo llow ing 
his a rre s t and in his own testim ony he 
acknow ledged consum ing a substan tia l 
quan tity  o f  a lcoho lic beverages. Lee v. 
S tate . 760 P .2d 1039 (A la s k a  C t. App. 
1988).

D is c o v e ry  o f  re s u lt s  o f  in d e p e n d e n t 
test. —  No sta tu te  exp ress ly  p roh ib its a 
blood test o f  a defendant w here the defen­
dant consents to a chem ica l te s t o f h is 
b reath , nor does any s ta tu te  lim it  prosecu­
tion access to the re su lts  o f  an  indepen­
dent test perform ed p u rsu an t to subsec­
tion (e ): the state is en tit le d  to discover 
the re su lts  o f  any independent test actu­
a lly  obtained . C unn ingham  v. S ta te , 768  
P.2d 6 34  (A la sk a  C t. App. 1989 ).

C ro s s -e x am in a t io n  im p r o p e r ly  r e ­
s t r ic te d . —  In  n nrnserutinn fo r  nnar<q|rm 
o f a m otor veh ic le w h ile  in tox icated , the 
court im p rope rly  restric ted  defendan t’s 
cross- lam in a tio n  o f the person who ad ­
m inistered the b rea th a ly ze r test when it 
sustained the state's ob jection to defen­
dant’s  lin e  o f  inqu iry , w here defendant 
was seek ing  th rough h is  attem pted ques­
tion ing to ra ise  doubts in  the ju ry 's  mind
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rega rd ing  the re lia b ility  n f the teat. Keel 
v. S la te , 6 0 9  P .2d  555  i A laska  19801.

P r e s u m p t io n  in  b re a th a ly z e r  re s u lt .
—  U nde r the w ording o f  th is section, the 
b reuLhalyzer re su lt is c le a rly  viewed as 
the presum ptive equ iva len t o f  the amount 
o f  a lcoho l in the person's hlood "a t the 
tim e a lleg ed " ; in o the r words, a t the time 
thu t the ofTense was comm itted, not ju s t 
when the b rea th a ly ze r exam ination  was 
adm in is te red . D oy le  v. S ta te , 633  P .2d 306 
(A la sk a  C t. App. 1 9811.

S u b s ta n t ia l c om p lia n c e  w ith  rc g u la . 
t io n s . —  U nde r subsection id ), even i f  the 
s ta le  does not stric tly  comply w ith the 
regu la tion s , it can s t i ll show th a t it has 
su b s tan tia lly  complied w ith the regu la- 
.ion s in o rd e r to estab lish a su ffic ient 
foundation  to adm it the b rea th a ly ze r ex­
am ina tion . Ahsogaek v. S ta te , 6 5 2  P.2d 
5 05  (A la sk a  C t. -\pp. 1982); G ilb rea th  v 
M un ic ipa lity  o f  Anchorage, 773 P .2d  218 
(1 9 8 9 ).

R esu lts o f  the b rea th a lyze r le s t were 
adm issib le even though the records fo r  the 
b re a th a ly z e r in strum en t showed th a t it 
had been ca lib ra ted  at an in te rva l o f 61 
days instead o f w ith in  60  days as required 
by 7 AAC $ 30 .0 50 . Ahsogaek v. State, 
6 5 2  P .2d  5 05  (A la ska  C t. App. 1982).

A dm iss io n  o f  b re a th  te s t re su lts  
w h e re  s u b s ta n t ia l c om p lia n c e  w ith  
re g u la t io n s . —  Even where defendant's 
b reath test was adm in istered by an uncer­
tified o ffice r on an in tox im eter tha t was 
not reca lib ra ted  at 60-day in te rva ls  as re­
qu ired  by 7 AAC 30  1)50. the test resu lts 
were s t i l l adm issib le because on ly  sub­
s tan tia l compliance w ith the app licab le 
regu la tion s is requ ired . H e rte r v. State, 
7 1 5  P .2d 27-1 (A la sk a  C l. App. 1986).

B r e a t h a ly z e r  p a c k e t a d m is s ib le  us 
e v id e n c e . —  Tho adm ission o f the breath- 
a ly z r packet as a foundation fo r the in ­
t ro  iction o f  b rea th a ly ze r evidence in a 
d ru .ik  d r iv in g  case is the in troduction o f a 
public record o f  fac tua l find ings recorded 
in the re g u la r course o f  o ffic ia l business, 
made independently and well in advance 
o f  any p a rt ic u la r prosecution, and does 
not v io la te  the defendant's righ t to con­
fron ta tion  under the 6 th  amendment. 
S ta te  v. H uggins. 659 P .2d 613 I A laska 
C t. App. 19821.

Documents re fe rred  to us a b reatha lyzer 
packet were adm issib le under the public 
records exception to the hearsay ru le. 
S ta te  v. H uggins, 659 P .2d 613  (A laska  
C t. App. 1982).

S u p p re s s io n  o f  b re a th  test re su lts . 
—  A defendan t has the burden o f showing

that by v ir tu e  o l some action o r inaction 
on the p a r t  o f the prosecuting au tho rity , 
he was n o t fu rn ished n reasonab le means 
o f v e r ify in g  un adverse b reath  test resu lt. 
Once th e  de fendant has sustained his bur- 
en o f  show ing th a t he was not fu rn ished 

a reason ab le  means o f  verifica tion , he has 
estab lished  a p rim a facte case tha t the 
breath le s t  re su lts  shou ld  be suppressed: 
and in  o rd e r  to avoid suppression, the gov­
e rnm en ta l agency in question must then 
prove by a  preponderance o f the evidence 
that its  fa i lu re  to provide the defendant 
an independent m eans o f  verify ing  the re ­
su lt w as free  o f fau lt . S ta te  v. K e rr . 712 
P .2d -100 (A la sk a  Ct. App. 1985).

W a iv e r  o f  o b je c t io n  —  In the absence 
o f a specific  re se rva tion  o f  the issue d u r­
ing the cou rse o f  a t r ia l, a party fa ilin g  tu 
object on  founda tiona l grounds to adm is­
sion o f b lood - o r b reath -a lcoho l test resu lts 
cannot la te .- object to the app lication o f 
the s ta tu to ry  presum ption  o f intoxication 
M acau ly v . S ta te , 73-1 P .2d 1020 (A la ska  
Ct. App. 1987).

E f fe c t  o f  a lc o h o l c o n su m p tio n  a f t e r  
a c c id e n t is  ju r y  q u e s t io n . —  The issue 
o f w he the r and to what exten t defendant's 
consum ption o f a lcoho l a fte r the accident 
but be fo re  a b rea th a ly ze r exam ination a f­
fected h is  b rea th a ly ze r re su lt was a ques­
tion which was p rope rly  le ft fo r the ju ry  
Dovle v . S ta te , 6 3 3  P .2d  306  (A la ska  C t. 
App. 1 98 1 ).

J u r y  s h o u ld  b e  m ad e  aw a re  o f  s ta tu ­
t o ry  p re s u m p t io n . —  A ju ry  considering 
d runk d riv in g , a ssau lt (in vo lv ing  m o lo r 
veh ic les l, m ans laugh te r, and neg ligent 
hom icide cases shou ld be made aw are o f 
the s ta tu to ry  p resum ption concerning in ­
tox ication  in subsection <a). D resnek v 
S tate . 6 9 7  P.2d 1059 (A laska  C t. App. 
1985), a fT d . 718 P .2d 156 (A laska ), cert, 
denied, 4 7 9  U .S . 1021 , 107 S. C t. 67D. 93 
L. Ed. 2d  729  (1 9 8 6 ).

J u r y  in s t ru c t io n s . — In prosecution 
for d ru n k  d riv ing  m ans laugh ter and sec­
ond-degree assau lt, the t r ia l court did not 
e r r  in in s tru c tin g  the ju r y  that i f  it found 
that th e re  was .10 '” o r more alcohol in 
defendant's blood a t the time o f the acci­
dent, it  cou ld  in fe r tha t he was under ihe 
in fluence o f  in toxicating liquor. D resnek 
v. S ta te . 6 9 7  r .2 d  1*159 - A laska C t. App. 
1985), a i l'd , 718 P .2d 156 (A la ska ), cert, 
denied, 4 7 9  U .S . 1021, 107 S. C l. 679 , 93  
L. Ed. 2d  729  (1 9 8 6 ).

A p p lie d  in C a t le tt v. S tate . 585  P .2d 
553 (A la s k a  1978); E rickson v. M unic ipa l­
ity o f  A nchorage, 662  P .2d 963 (A la ska  
C t. App. 19831.
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Q uoted  m G odw in v. Htute, 554 I1.2d 
4611 (AliiHkn 197 6 ); Simpson v. M un ic ipa l­
ity o f Anchorage, 6 35  P .2d  1197 I A laska  
Ct. App. 1981); C oo ley  v. M unic ipa lity  o f  
Anchorage, 649  P .2d 251 (A lu ska  C t. App. 
1982).

S ta ted  in W ren  v. S tn te , 577  P .2d 235  
• A laska 1978); L y le  v. S ta te . 6 0 0  P .2d 
1357 I A laska 1 9 7 9 ); O 'Leury v. S ta le , 604 
P.2d 1099 (A la sk a  1979 ); M un ic ipa lity  o f  
Anchorage v. S e rrn n o , 649  P .2d 2 56  
iA laska  Ct. App. 1982).

C ite d  in S u lliv a n  v. M un ic ip a lity  o f An* 
choragc , 577 P .2d 1070 lA lu sk u  1978); 
lle e ve s v S ta te . 599  P .2d 7 2 7  (A lu ska  
1979 ); N ygren v. S tate , 6 1 6  P .2d 20 
i A lu ska  19H0); U ruhutn v. S ta le , 6 3 3  P .2d 
211 lA la s k a  1981 ); M orris v. P a r le y  En- 
le rs  , Inc., 661 P  2d 167 (A la s k a  19831; 
Pena v. S ta te . 664  P .2d 169 I A la sk a  Ct 
App. 19H3); Edgrnon v. S tatu , 7 0 2  P .2d 
643  (A la sk a  C t. App. 19851.

C o lla te ra l r e fc re n e e a . — 7A Am J u r  
2d, Automobiles and H ighw ay T ra ffic . 
OS 361 , 375 to 3 8 0 .

61A  C .J.S ., M o to r Vehic les. 4 633 (2 ).
Adm issib ility and  weight o f  evidence 

based on sc ientific  test fo r in tox ica tion  o r 
presence o f a lc oh o l in system . 127 A LU  
1513; 159 A LR  209 .

Degree or n a tu re  o f in tox ication  fo r pu r­
poses o f statu te m uk ing  it a c rim ina l o f­
fense to operate a n  au tom ob ile w h ile in 
Lhat condition, 142  A LR  555 .

V a lid ity , construction , and app lication 
o f leg is lation c rea tin g  p resum ption  o f in ­
toxication o r th e  lik e  from  presence ol 
specified percentage o f  a lcoho l in blood. 46  
ALR2d 1176; 16 A LR3d  748 .

Qualification as  expert to testify  as to 
findings or re su lts  o f sc ientific test to de­
term ine a lcoho lic content o f blood. 77 
A LR2d 971.

Constitu tiona l r ig h t o f one charged 
wiLh intoxication to summon a physician

it accused's own expense lo  m ake  le s t fo r 
a lcoho l in system , 78 A I.R2d 9 0 5 .

A dm iss ib ility  in c rim ina l case o f  blood 
a lcoho l test where blood was ta k e n  fror.t 
unconscious d riv e r , 72 A LR3d  3 2 5 .

Necessity and sufficiency o f  p ro o f lh a l 
lusts o f  blood a lcohol concen tra tion  were 
conducted in conformance w ith prescribed 
methods, 9 6  A LR3d  745.

A dm iss ib ility  in c rim ina l case o f  blood 
a lcoho l test where blood was ta k e n  despite 
defendant's objection o r re fu sa l to  subm it 
to test, 14 AL,R4th G90.

Destruction  o f  ampoule used in  a lcohol 
b rea th  test as w arran ting  supp ression  o f 
re su lt o f  tc s l, 19 A l.R 4 th  509 .

V a lid ity , construction and app lica tion  
o f s ta tu te s proscrib ing d riv ing  w ith  blood- 
olcnhol leve l in excess ol estab lish ed  pe r­
centage. 54 A l.R 4 lh  149.

U se o f  h o r i/o n la l gaze nys tagm us test 
in unpaired  d riv ing p rosecu tion . 60 
A L R 4 lh  1129 .

Sec. 28.35.034. Surrender of license or permit. A person whose 
license or permit to operate or drive a motor vehicle has been revoked 
under AS 28.15.165 or 28.15.181 shall surrender the license or permit 
to the department on receipt of notice of the revocation. After the 
period of revocation has expired, the person may make application for 
a new license as provided by law. (S 1 ch 83 SLA 1969; am § 14 ch 129 
SLA 1980; am 5 21 ch 77 SLA 1983)

N O T E S  T O  D E C IS IO N S

Q uo icd  in G ra h am  v. S ta te . 6 3 3  P.2d 
•211 i A laska 1 98 1 ).

C ited  in Anchorage v. G eber, 5 9 2  P .2d

1187 (A la sk a  1979); Pena v. S t a le , 664 
P .2d 169 (A la sk a  Ct. App. 1 98 3 ).
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C o lla t e r a l r e fe re n c e s . — 7A Am. Ju r . 
2d, Autom obiles and H ighway T rn ffic . 
4 141.

6 0  C .J .S .. M otor Vehicles, * 164 .21.
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Sec. 28.35.035. Administration of chemical tests without con­
sent. (a) If a person is under arrest for an offense arising out of acts 
alleged to have been committed while the person was driving a motor 
vehicle while intoxicated, and that arrest results from an accident 
that causes death or physical injury to another person, a chemical test 
may be administered without the consent of the person arrested to 
determine the amount of alcohol in that person’s breath or blood.

ih) A person who is unconscious or otherwise in a condition render­
ing that person incapable of refusal is considered not to have with­
drawn the consent provided under AS 28.35.031(a) and a chemical test 
may be administered to determine the amount of alcohol in that per­
son's breath or blood. A person who is unconscious or otherwise inca­
pable of refusal reed not be placed under arrest before a chemical test 
may be administered.

tc) If a chemical test is administered to a person under (a) or (b) of 
this section, that person is not subject to the penalties for refusal to 
submit to a chemical test provided by AS 28.35.032 and 28.35.034. 
(S 21 ch 117 SLA 1982; am § 22 ch 77 SLA 1983)

N O T E S  T O  D E C IS IO N S

S ec t io n  s h o u ld  n o t  b e  re n d  b r o a d ly . 
— In  ligh t o f the fact th a t the leg is la tu re  
has gone to g reat leng ths to avo id  au th o ­
rizing  the police to fo rc ib ly  ta ke  blood 
tests, this section shou ld  not he read 
b road lv . Bass v. M un ic ipa lity  o f  A nchor­
age. 692 P .2d 961 i A la sk a  C t. App. 1984).

E f fe c t  o f  s e c tio n . —  The leg is la tu re  
has e lim ina ted  a d rive r's a b i lity  to refuse 
a chem ical sob riety test when an  a rre stee  
is invo lved in an accident th a t re su lts  in 
the death o f o r  in ju ry  to an o th e r pL ;_ ;n . 
Pena v. S tate . 684  P .2d 864 (A la s k a  1984),

A p p lic a t io n  o f  s u b s e c t io n  tb ). —  The 
fact th a t it was not p ractica l to o ffe r a 
defendant a b re a th a ly z e r test does not 
b ring the case w ith in  subsection tb i o f th is 
section; what does seem to fa l l w ith in  sub­
section ib ) is a narrow  class o f  cases where 
the defendant is unconscious o r  otherw ise

incapab le o f  m an ifesting  his in tent to re ­
fuse. Bass v. M un ic ipa lity  o f Anchorage. 
692  P .2d 961 I A la ska  C t. App. 1984).

T he  leg is la tu re 's choice o f language 
seems to he consistent with the theo ry  
that subsection ib ) o f  th is section was in ­
tended to app ly on ly  to s ituations where a 
b lood-a lcoho l test could be conducted 
w ithou t any violence such as where an a r ­
restee is unconscious. Bass v. M un ic ipa l­
ity o f  Anchorage, 6 92  P.2d 961 (A la sk a  
C t. App. 1984).

S ta te d  in Copelin  v. S tate . 659 P .2d 
1206 (A la sk a  1983); Pena v. S tate . 664 
P .2d 169 (A la ska  C t. App. 19831.

C ite d  in  H e rte r v. S ta te , 715 P .2d 274  
(A la sk a  C t. App. 1986 ); S ra la  v. M un ic i­
p a lity  o f  Anchorage, 7 65  P .2d 103 i A la ska  
C t. App. 1988).

14
Sec. 28.35.036. Forfeiture of motor vehicle, ia) After conviction 

of an offense under AS 28.35.030 or 28.35.032 involving a motor vehi­
cle of a type for which a driver’s license is required, the state may 
move the court to order the forfeiture of the motor vehicle involved in 
the commission of the offense if the convicted person has been previ-
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ously convicted in this or another jurisdiction of more than one of the (3) th
following offenses or has more than once been previously convicted of feited;
one of the following offenses: (4) no

(1) driving while intoxicated under AS 28.35.030 or another law nr motor v
ordinunce with substantially similar elements; or (b) At

(2) refusal to submit to a chemical test under AS 28.35.032 or an- interest
other law or ordinance with substantially similar elements. evidence

lb) For purposes of this section, convictions for both driving while (1) th
intoxicated and for refusal to submit to a chemical test of breath under good fai
AS 28.35.031(a), if arising out of a single transaction and a single (2) a
arrest, are considered one previous conviction. that res

<c) Upon receipt of a motion for forfeiture, the court shall schedule a (3) be
hearing on the matter and shall notify the state and the convicted know or
person of the Lime and place set for the hearing. At the hearing, the commisf
court may order the forfeiture of the motor vehicle if the court, sitting (c) If
without a jury, determines by a preponderance of the evidence that court sh
the forfeiture of the motor vehicle will serve one or more of the follow- interest
ing purposes: shall or

(1) deterrence of the convicted person from the commission of future gether \
offenses under AS 28.35.030; (d) Fc

(2) protection of the safety and welfare of the public; prejudic
(3) deterrence of other persons who are potential offenders under with an 

AS 28.35.030; or
(4) expression of public condemnation of the serious or aggravated .vplSk gee. ;

nature of the convicted person’s conduct. jJw  withstai
(d) Upon forfeiture of a motor vehicle the court shall require the W F  an 0rdir

surrender of the registration and certificate of title of that motor vehi- vehicle i
clc. The registration and certificate of title shall be delivered to the 28.35.03
department. 28.35.03

le) If not released under AS 28.35.037, a motor vehicle forfeited requirea
under this section may be disposed of at the discretion of the depart- ih ic  Htl.
ment. <§ 23 ch 77 SLA 1983)

NOTES TO DECISIONS

Section inuppticnblc to airboats. — airboat is not "a motor vehicle of a type Section
A court may not forfeit the vehicle of a for which a driver's license is required." ° eck'
person convicted of driving while intoxi- State v. Stagno, 7 3 9  P .2d 198 (Alaska Cl. 
cated on public property in an airboat: an App. 1987).

Sec. 1
Sec. 28.35.037. Remission of iorfeitures. (a) Upon receiving no- tor vehi

tire from the court of the time and plao. set for a hearing under AS unjustifi
28.35.036, the state shall provide to every person who has an ascer- less drit
tainable ownership or security interest in the motor vehicle written nature t
notice that includes perceive

(1) a description of the motor vehicle; that a r
(2) the time and place of the forfeiture hearing;

$ 28.35.037 A laska Statutes $ 28.35.037 § 28.35.
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§ 28.35.038 M otor V ehicles S 28.35.040

(3) the legal authority under which the motor vehicle may be for­
feited;

(4) notice of the right to intervene to protect the interest in the 
motor vehicle.

(b) At the hearing, a person who claims an ownership or security 
interest in the motor vehicle must establish by a preponderance of the 
evidence that

(1) the petitioner has an interest in the motor vehicle acquired in 
good faith;

(2) a person other than the petitioner was convicted of the offense 
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not 
know or have reasonable cause to believe that it would be used in thc- 
commission of an offense.

(c) If a person satisfies the requirements of (b) of this section, the 
court shall order that an amount equal to the value of the petitioner’s 
interest in the motor vehicle be paid to the petitioner or the court 
shall order that the motor vehicle be released to the petitioner to­
gether with title to the motor vehicle.

(d) Forfeiture of a motor vehicle under AS 28.35.036 is without 
prejudice to the rights, and does not extinguish the claims of a creditor 
with an interest in the motor vehicle. (§ 23 ch 77 SLA 1983)

Sec. 28.35.038. Municipal impoundment and forfeiture. Not­
withstanding other provisions in this title, a municipality may adopt 
an ordinance providing for the impoundment or forfeiture of a motor 
vehicle involved in the commission of un offense under AS 28.35.030. 
28.35.032, or an ordinance with elements substantially similar to AS
28.35.030 or 28.35.032. An ordinance adopted under this section is not 
required to be consistent with this title or regulations adopted under 
this title. (§ 23 ch 77 SLA 1983)

Article 3. Reckless and  Negligent Driving.

Section
40 . Reck less d riv ing 
45 . N eg ligen t driv ing

Sec. 28.35.040. Reckless driving, (a) A person who drives a mo­
tor vehicle in the state in a manner that creates a substantial and 
unjustifiable risk of harm to a person or to property is guilty of reck­
less driving. A substantial and unjustifiable risk is a risk of such a 
nature and degree that the conscious disregard of it or a failure to 
perceive it constitutes a gross deviation from the standard of conduct 
that a reasonable person would observe in the situation.
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95 33 CFR Ch. I (7-1-89 Edition)

SUBCHAPTER F—VESSEL OPERATING REGULATIONS

iRT 95—OPERATING A VESSEL 
WHILE INTOXICATED

P u rp o s e .
1 A p p lic a b ility .
i D e fin it ion  o f te rm s as used In Ih ls  
irt.
i O pera ting  a'vessel.
I S tanda rd  o f In tox ica tion , 
i A doption  o f  S ta te  standards, 
i Evidence o f in tox ica tion .
> R easonab le  cause fo r  d irecting a 
.em icai test.
) R e fu s a l to subm it to  testing.
I  G en e ra l op e ra ting  ru le s  fo r  vessels 
spected. o r  sub jec t to inspection , 
id o r C h ap te r 33 o f  T i t le  46 U n ited  
ates Code.
I R esponsib ility  fo r  com p liance. 
i  Pena ltie s .
. h o r itv : 46 U .S .C . 2302, 3306 . and 7701: 
R  1.46.
r c e :  C G D  84-099 . 52 P R  47532. Dec. 

*87, un less o therw ise noted ,
>01 Pu rpose .
T h e  p u rp o s e  o f  t h i s  p a r t  Is t o  es- 

ish  in t o x ic a t i o n  s t a n d a rd s  u n d e r  
.S .C . 2 3 0 2  a n d  to  p re s c r ib e  r e s t r ic -  
3 a n d  r e s p o n s ib i l i t ie s  f o r  p e r s o n n e l 
e s s e ls  in s p e c te d  o r  s u b je c t  t o  in - 
t io n , u n d e r  C h a p t e r  3 3  o f  T i t le  4 6  
c d  S t a t e s  C o d e . T h i s  p a r t  d o e s  n o t  
>mpt e n fo r c e m e n t  b y  a  S t a t e  o f  it s  
ic a b le  la w s  a n d  r e g u la t i o n s  c o n -  

.in g  o p e r a t in g  a  r e c r e a t i o n a l v e s s e l 
e in t o x ic a t e d .
) N o th in g  in  t h i s  p a r t  s h a l l  b e  c o n ­
ed  a s  l im i t in g  t h e  a u t h o r i t y  o f  a  
e l ’s  m a r in e  e m p lo y e r  t o  l im i t  o r  
. l ib i t  t h e  u se  o r  p o s s e s s io n  o f  a lc o -  
o n  b o a rd  a  v e s s e l.
005 A pp licab ility .
) T h i s  p a r t  is  a p p l ic a b le  t o  a  v e s s e l 
•ep t t h o s e  e x c lu d e d  b y  4 6  U .S .C . 
.1) o p e r a t e d  o n  w a te r s  s u b je c t  t o  
ju r i s d ic t i o n  o f  t h e  U n i t e d  S t a t e s .

. to  a  v e s se l ow n e d  in  t h e  U n i t e d  
ces o n  t h e  h ig h  s e a s . T h i s  in c lu d e s  
o re ig n  v e s s e l o p e r a t e d  o n  w a te r s  
je c t  t o  t h e  ju r i s d ic t i o n  o f  t h e  
;te 1  S t a t e s .
i )  T h i s  p a r t  Is a ls o  a p p l ic a b le  a t  a l l  
.es t o  v e s s e ls  in s p e c te d , o r  s u b je c t

t o  In s p e c t io n , u n d e r  C h a p t e r  3 3  o f  
T i t l e  4 6  U n i t e d  S t a t e s  C o d e .
[C G D  84-099 . 52 F R  47532. Dec. 14, 1987; 
C G D  84-009 . 53 F R  1 3U 7 . A p r. 21. 19881
9 95.010 D e fin it io n  o f  te rm s os used in 

th is purt.
“ A lc o h o l"  m e a n s  a n y  f o r m  o r  d e r iv a ­

t iv e  o f  e t h y l  a lc o h o l ( e t h a n o l ) .
" A lc o h o l  c o n c e n t r a t i o n "  m e a n s  

e i t h e r  g ra m s  o f  a lc o h o l p e r  1 0 0  m i l l i l i ­
t e r s  o f  b lo o d , o r  g r a m s  o f  a lc o h o l p e r  
2 1 0  l i t e r s  o f  b r e a t h .

" C h e m ic a l t e s t "  m e a n s  a  t e s t  w h ic h  
a n a ly z e s  a n  in d iv id u a l's  b r e a t h ,  b lo o d , 
u r in e ,  s a l iv a  a n d / o r  o t h e r  b o d i ly  f lu id s  
o r  t is s u e s  f o r  e v id e n c e  o f  d r u g  o r  a lc o ­
h o l  u se .

" C o n t r o l l e d  s u b s ta n c e "  h a s  t h e  s am e  
m e a n in g  a s s ig n e d  b y  21 U .S .C . 8 0 2  a n d  
in c lu d e s  a l l  s u b s ta n c e s  l i s t e d  o n  
S c h e d u le s  I  t h r o u g h  V  a s  t h e y  m a y  b e  
r e v is e d  f r o m  t im e  t o  t im e  (2 1  C F R  
F a r t  1 3 0 8 ) .

“ D r u g ”  m e a n s  a n y  s u b s ta n c e  ( o t h e r  
t h a n  a lc o h o l )  t h a t  h a s  k n o w n  m in d  o r  
fu n c t i o n - a l t e r i n g  e f f e c t s  o n  a  p e r s o n , 
s p e c i f i c a l ly  in c lu d in g  a n y  p s y c h o a c t iv e  
s u b s ta n c e , a n d  in c lu d in g , b u t  n o t  l im ­
i t e d  t o , c o n t r o l le d  s u b s ta n c e s .

" I n t o x i c a n t "  m e a n s  a n y  f o r m  o f  a l ­
c o h o l ,  d ru g  o r  c o m b in a t io n  t h e r e o f ,

“ L a w  e n fo r c e m e n t  o / f i c e r "  m e a n s  a  
C o a s t  G u a r d  c o m m is s io n e d , w a r r a n t ,  
o r  p e t t y  o f f i c e r :  o r  a n y  o t h e r  la w  e n ­
fo r c e m e n t  o f f i c e r  a u t h o r i z e d  to  o b t a in  
a  c h e m ic a l t e s t  u n d e r  F e d e r a l ,  S t a t e ,  
o r  lo c a l  la w .

" M a r i n e  e m p lo y e r "  m e a n s  th e  
o w n e r , m  m a g in g  o p e r a t o r ,  c h a r t e r e r ,  
a g e n t , m a s t e r ,  o r  p e r s o n  in  c h a rg e  o f  a  
v e s s e l o t h e r  t h a n  a  r e c r e a t i o n a l v e s se l.

" R e c r e a t i o n a l  v e s s e l"  m e a n s  a  v e s s e l 
m e e t in g  t h e  d e f i n i t i o n  in  4 6  U .S .C . 
2 1 0 1 ( 2 5 )  t h a t  is  t h e n  b e in g  u se d  o n ly  
f o r  p le a s u r e .

" U n d e rw a y ”  m e a n s  t h a t  a  v e s s e l is 
n o t  a t  a n c h o r ,  o r  m a d e  f a s t  t o  t h e  
s h o r e ,  o r  a g ro u n d .

" V e s s e l "  in c lu d e s  e v e r y  d e s c r ip t io n  
o f  w a t e r c r a f t  o r  o t h e r  a r t i f i c i a l  c o n ­
t r iv a n c e  u sed , o r  c a p a b le  o f  b e in g  
u s e d , a s  a  m ^ a n s  o f  t r a n s p o r t a t i o n  o n  
w a te r .

Coast Guard, DOT

" V e s s e l ow n ed  in  t h e  U n i t e d  S t a t e s ”  
m ean s  a n y  v e s s e l d o c u m e n te d  o r  n u m ­
b e re d  u n d e r  t h e  la w s  o f  t h e  U n i t e d  
S t a t e s : a n d , a n y  v e s s e l ow n ed  b y  a  c i t i ­
z e n  o f  t h e  U n i t e d  S t a t e s  t h a t  is  n o t  
d o c u m e n te d  o r  n u m b e re d  b y  a n y  
n a t io n .
(C G D  84-099 . 52 F R  47532. Dec. 14, 1987; 
C G D  84 -099 , 53 F R  13117. A p ril 21, 19881
9 95.015 O pera ting  a vessel.

F o r  p u rp o s e s  o f  t h i s  p a r t ,  a n  in d iv id ­
u a l is  c o n s id e re d  t o  b e  o p e r a t in g  a  
v e s se l w h e n :

( a )  T h e  in d iv id u a l h a s  a n  e s s e n t ia l 
r o le  in  t h e  o p e r a t i o n  o f  a  r e c r e a t i o n a l 
v e s s e l u n d e rw a y , in c lu d in g  b u t  n o t  
l im i t e d  t o  n a v ig a t io n  o f  t h e  v e s s e l o r  
c o n t r o l  o f  t h e  v e s s e l's  p r o p u ls i o n  
s y s te m .

( b )  T h e  in d iv id u a l is a  c r e w m e m b e r  
( in c lu d in g  a  l ic e n s e d  in d iv id u a l) ,  p i lo t ,  
o r  w a tc h s ta n d e r  n o t  a  r e g u la r  m e m b e r  
o f  t h e  c rew , o f  a  v e s se l o t h e r  t h a n  a  
r e c r e a t i o n a l v e s s e l.
9 95.020 S tanda rd  o f  in tox ica tion .

A n  in d iv id u a l Is in t o x ic a t e d  w h e n :
( a )  T h e  in d iv id u a l is  o p e r a t in g  a  r e c ­

r e a t i o n a l v e s s e l a n d  n a s  a n  a lc o h o l  
c o n c e n t r a t io n  o f  .1 0  p e r c e n t  b y  w e ig h t  
o r  m o r e  in  t h e i r  b lo o d ;

( b )  T h e  in d iv id u a l is o p e r a t in g  a  
v e s se l o t h e r  t h a n  a  r e c r e a t i o n a l v e s s e l 
a n d  h a s  a n  a lc o h o l c o n c e n t r a t i o n  o f  
.04  p e rc e n t  b y  w e ig h t  o r  m o r e  in  t h e i r  
b lo o d ; o r ,

— * (c )  T h e  in d iv id u a l is o p e r a t in g  a n y  
v e s s e l a n d  t h e  e f f e c t  o f  t h e  
i n t o x ic a n t ( s )  c o n s u m e d  b y  t h e  i n d iv id ­
u a l o n  th e  p e r s o n 's  m a n n e r ,  d i s p o s i ­
t io n , s p e e c h , m u s c u la r  m o v e m e n t , g e n ­
e r a l  a p p e a ra n c e  o r  b e h a v io r  is  a p p a r ­
e n t  b y  o b s e rv a t io n .
[C G D  84-099 , 52 F R  47532. D ec. 14. 1987 ; 
C G D  84-099 , 53 F R  13117, A p ril 21. 19881
9 95.025 Adoption  o f  S la te  s tanda rd s .

( a )  T h i s  s e c t io n  a p p l ie s  t o  r e c r e ­
a t i o n a l v e s s e ls  o n  w a te r s  w i t h in  t h e  
g e o g ra p h ic a l b o u n d a r ie s  o f  a  S t a t e  
h a v in g  a  s t a t u t e  d e f in in g  a  p e r c e n t a g e  
o f  a lc o h o l in  t h e  b lo o d  f o r  t h e  p u r ­
p o se s  o f  e s t a b l i s h in g  t h a t  a  p e r s o n  o p ­
e r a t in g  a  v e s s e l is  in t o x ic a t e d  o r  im ­
p a ir e d  d u e  t o  a lc o h o l .

( b )  I f  t h e  a p p l ic a b le  S t a t e  s t a t u t e  e s ­
t a b li s h in g  a  s t a n d a r d  f o r  d e t e rm in in g
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ty  o p e r a t e  a  c iv i l a i r c r a f t  In  a  C a te - 
r y  I I  o r  C a t e g o r y  I I I  o p e r a t i o n  c o l l­
i d e d  b y  t h e  h o ld e r  o f  a  c e r t i f ic a te  
;u e d  u n d e r  P a r t  1 2 1 , 1 2 3 , 1 2 5 , ,129, o r 
5 o f  th is  c h a p t e r  u n le s s  t h e  o p e r- 
■on is c o n d u c te d  In  a c c o rd a n c e  w ith  
a t  c e r t i f ic a t e  h o ld e r ' s  o p e ra t io n s  
e c l f lc a t lo n s .
m dt, 91-173 , 46 F R  2289 , Jan . 8, 19811
1.7 Flight crewmcmbers at stations.
a )  D u r in g  t a k e o f f  a n d  la n d in g , and  
d ie  e n  r o u t e ,  e a c h  r e q u i r e d  f l ig h t  
.•w m em be r s h a l l—
1 )  B e  a t  h is  s t a t i o n  u n le s s  h is  ab- 

nce  is n e c e s s a ry  in  t h e  p e r fo rm a n c e
h is  d u t ie s  in  c o n n e c t io n  w ith  th e  

e r a t i o n  o f  t h e  a i r c r a f t  o r  in  con n ec - 
>n w i t h  h is  p h y s io lo g ic a l n eed s ; an d
2 )  K e e p  h is  s e a t  b e l t  fa s t e n e d  w h i le  
h is  s t a t io n .
b )  A f t e r  J u l y  1 8 . 1 9 7 8 , e a c h

:i r e d  f l i g h t  c r e w m e m b e r  o f  a  ____
g is t e r e d  c iv i l a i r p la n e  s h a l l ,  d u r in g  
k e o f f  a n d  la n d in g , k e e p  t h e  sh o u ld e i 
■mess fa s t e n e d  w h i le  a t  h i s  s t a t io n , 
d s  p a r a g r a p h  d o e s  r o t  a p p ly  i f —
1 ) T h e  s e a t  a t  t h e  c re w m e m b e r ’s 

i t i o n  is  n o t  e q u ip p e d  w i t h  a  s h o u l-  
r  h a r n e s s ;  o r
2 )  T h e  c r e w m e m b e r  w o u ld  be 
.a b le  t o  p e r f o rm  h is  r e q u i r e d  d u t ie s  
t h  t h e  s h o u ld e r  h a r n e s s  fa s t e n e d .
oc. N o . 1580. Am dt. 1 -1 . 28 F R  6704. June 
1983, as amended by Am dt. 91 -24 , 30 F R  

120. O ct. 15. 1905: A m dt. 91 -139 , 42 F R  
;03 , Ju n e  16 ,19771
1.8 Prohibition again9t interference 
with crewmembers.

a )  N o  p e r s o n  m a y  a s s a u lt ,  t h re a te n , 
t im id a te , o r  I n t e r f e r e  w it h  a  c rew - 
;m b e r  In  t h e  p e r f o rm a n c e  o f  th e  
’ w m e m b e r ’s  d u t ie s  a b o a rd  a n  a ir -  
i f t  b e in g  o p e r a t e d .
mdt. 91 -152 , 43 F R  22640 , M ay 25, 19781
•1.9 Careless or reckless operation.
N o  p e r s o n  m a y  o p e r a t e  a n  a i r c r a f t  in  
c a re le s s  o r  r e c k le s s  m a n n e r  s o  a s to  
■danger t h e  l i f e  o r  p r o p e r t y  o f  a n  
n e r .
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I 10 Careless or reckleso operation 
other than for the purpose of air navi­
gation.

N o  p e r s o n  m a y  o p e r a t e  a n  a i r c r a f t  
o th e r  t h a n  f o r  t h e  p u rp o s e  o f  a i r  n a v i ­
g a tion , o n  a n y  p a r t  o f  t h e  s u r f a c e  o f  
an a i r p o r t  u se d  b y  a i r c r a f t  f o r  a i r  c o m ­
m erce  ( In c lu d in g  a r e a s  u se d  b y  t h o s e  
a i r c r a f t  f o r  r e c e iv in g  o r  d is c h a rg in g  
p e rs o n s  o r  c a r g o ) ,  in  a  c a r e le s s  o r  r e c k ­
less m a n n e r  s o  a s  t o  e n d a n g e r  t h e  l i f e  
o r  p r o p e r t y  o f a n o t h e r .
[Amdt. 91 -43 , 32 F R  9641 , J u iy  4. 1907]
891.11 Alcohol or drugH.

( a )  N o  p e r s o n  m a y  a c t  o r  a t t e m p t  t o  
act a s  a  c re w m e m b e r  o f  a  c iv i l a i r ­
c r a f t—

(1 )  W i t h i n  8  h o u r s  a f t e r  t h e  c o n ­
s u m p t io n  o f  a n y  a lc o h o l i c  b e v e ra g e :

( 2 )  W h i le  u n d e r  t h e  In f lu e n c e  o f  a l ­
c o h o l;

( 3 )  W h i le  u s in g  a n y  d ru g  t h a t  a f ­
fe c ts  t h e  p e r s o r ' s  f a c u l t i e s  in  a n y  w a y

r a r y  t o  s a fe t y ;  o r  
J  W h i le  h a v in g  .0 4  p e r c e n t  b y  

„  g h t  o r  m o re  a lc o h o l i n  t h e  b lo o d .
(b )  E x c e p t  in  a n  e m e rg e n c y , n o  p i l o t  

o f  a  c iv i l a i r c r a f t  m a y  a l lo w  a  p e r s o n  
w ho a p p e a r s  t o  b e  in t o x ic a t e d  o r  w h o  
d e m o n s t ra te s  b y  m a n n e r  o r  p h y s ic a l  
in d ic a t io n s  t h a t  t h e  in d iv id u a l Is  
u n d e r  t h e  in f lu e n c e  o f  d ru g s  ( e x c e p t  a  
m e d ic a l p a t i e n t  u n d e r  p r o p e r  c a r e )  t o  
be c a r r i e d  in  t h a t  a i r c r a f t .

( c )  A  c re w m e m b e r  s h a l l  d o  t h e  f o l ­
low in g ;

( 1 )  O n  r e q u e s t  o f  a  la w  e n f o r c e m e n t  
o f f i c e r ,  s u b m it  t o  a  t e s t  t o  in d ic a t e  t h e  
p e rc e n ta g e  b y  w e ig h t  o f  a lc o h o l  i n  t h e  
b lo o d , w h e n —

(1 ) T h e  la w  e n fo r c e m e n t  o f f i c e r  is  
a u t h o r i z e d  u n d e r  S t a t e  o r  lo c a l  la w  t o  
c o n d u c t  t h e  t e s t  o r  t o  h a v e  t h e  t e s t  
c o n d u c te d ; a n d

( l i )  T h e  la w  e n fo r c e m e n t  o f f i c e r  i s  
r e q u e s t in g  s u b m is s io n  t o  t h e  t e s t  t o  i n ­
v e s t ig a te  a  su s p e c te d  v i o la t i o n  o f  S t a t e  
o r  lo c a l  la w  g o v e rn in g  t h e  s a m e  o r  s u b ­
s t a n t i a l ly  s im i la r  c o n d u c t  p r o h ib i t e d  
b y  p a r a g r a p h  ( a ) ( 1 ) ,  ( a ) ( 2 ) ,  c r  ( a ) ( 4 )  o f  
t h is  s e c t io n .

( 2 )  W h e n e v e r  t h e  A d m in i s t r a t o r  h a s  
a  r e a s o n a b le  b a s is  t o  b e l ie v e  t h a t  a  
p e r s o n  m a y  h a v e  v io la t e d  p a r a g r a p h
( a ) ( 1 ) ,  ( a ) ( 2 ) ,  o r  ( a ) ( 4 )  o f  t h i s  s e c t io n , 
t h a t  p e r s o n  s h a l l ,  u p o n  r e q u e s t  b y  t h e  
A d m in i s t r a t o r ,  f u r n i s h  t h e  A d m in is -

ftdoral Aviation Administration, DOT § 91.13

t r a t o r ,  o r  a u t h o r i z e  a n y  c lin ic , h o s p i ­
t a l ,  d o c t o r ,  o r  o t h e r  p e r s o n  vo r e le a s e  
t o  t h e  A d m in i s t r a t o r ,  t h e  r e s u lt s  o f  
e a c h  te s t  t a k e n  w i t h in  4  h o u r s  a f t e r  
a c t in g  o r  a t t e m p t in g  t o  a c t  a s  a  c re w ­
m e m b e r  t h a t  in d ic a te s  p e r c e n ta g e  b y  
w e ig h t  o f  a lc o h o l in  t h e  b lo o d .

( d )  W h e n e v e r  t h e  A d m in i s t r a t o r  h a s  
a  r e a s o n a b le  b a s is  t o  b e lie v e  t h a t  a  
p e r s o n  m a y  h a v e  v io la t e d  p a r a g r a p h
( a ) ( 3 )  o f  t h i s  s e c t io n , t h a t  p e r s o n  
s h a l l ,  u p o n  r e q u e s t  b y  t h e  A d m in i s t r a ­
t o r .  f u r n i s h  t h e  A d m in i s t r a t o r ,  o r  a u ­
t h o r i z e  a n y  c lin ic , h o s p i t a l ,  d o c t o r ,  o r  
o t h e r  p e r s o n  t o  r e le a s e  t o  t h e  A d m in ­
i s t r a t o r ,  t h e  r e s u lt s  o f  e a c h  t e s t  t a k e n  
w i t h in  4 h o u r s  a f t e r  a c t in g  o r  a t t e m p t ­
in g  t o  a c t  a s  a  c r e w m e m b e r  t u a t  in d i ­
c a te s  t h e  p re s e n c e  o f  a n y  d ru g s  in  t h e  
b o d y .

( e )  A n y  t e s t  i n f o rm a t i o n  o b t a in e d  b y  
t h e  A d m in i s t r a t o r  u n d e r  p a r a g r a p h  ( c )  
o r  ( d )  o f  t h i s  s e c t io n  m a y  b e  e v a lu a t e d  
in  d e t e rm in in g  a  p e r s o n ’s  q u a l i f i c a ­
t io n s  f o r  a n y  a i rm a n  c e r t i f i c a t e  o r  p o s ­
s ib le  v i o la t i o n s  o f  t h i s  c h a p t e r  a n d  
m a y  b e  u s e d  a s  e v id e n c e  in  a n y  le g a l 
p ro c e e d in g  u n d e r  s e c t io n  6 0 2 , 6 0 9 , o i  
9 0 1  o f  t h e  F e d e r a l  A v ia t i o n  A c t  o f  
1 9 5 8 .
'D o c . N o . 21950 , Am dt. 9 1 -188 . 50 F R  15380. 
A p r. 17 1985. as amended by Amdt. 91 -194 . 
51 F R  1229. J a n . 9 .1 9 8 0 )
9 91.12 C a rria g e  o f  n a rco tic  d rugs, m a r i­

huana , and  dep ressan t o r  s t im u lan t 
d rugs o r  subBtances.

( a )  E x c e p t  a s  p r o v id e d  in  p a r a g r a p h
( b )  o f  t h i s  s e c t io n , n o  p e r s o n  m a y  o p ­
e r a t e  a  c iv i l a i r c r a f t  w i t h in  t h e  U n i t e d  
S t a t e s  w i t h  k n o w le d g e  t h a t  n a r c o t i c  
d ru g s , m a r ih u a n a ,  a n d  d e p r e s s a n t  o r  
s t im u la n t  d ru g s  o r  s u b s ta n c e s  a s  d e ­
f in e d  in  F e d e r a l  o r  S t a t e  s t a t u t e s  a r e  
c a r r ie d  in  t h e  a i r c r a f t .

( b )  P a r a g r a p h  ( a )  o f  t h i s  s e c t io n  
d o e s  n o t  a p p ly  t o  a n y  c a r r i a g e  o f  n a r ­
c o t ic  d ru g s , m a r ih u a n a ,  a n d  d e p r e s ­
s a n t  o r  s t im u la n t  d ru g s  o r  s u b s ta n c e s  
a u t h o r i z e d  b y  o r  u n d e r  a n y  F e d e r a l  o r  
S t a t e  s t a t u t e  o r  b y  a n y  F e d e r a l  o r  
S t a t e  a g e n c y .
[D oc . No. 12035. Amdt. 9 1 -117 . 38 F R  17493, 
J u ly  2 .1 9 7 3 )
9 91.13 D ropp in g  ob jects.

N o  p i lo t  i n  c o m m a n d  o f  a  c iv i l a i r ­
c r a f t  m a y  a l lo w  a n y  o b je c t  t o  b e
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( b )  C re a t e s  a  p r iv a t e  r ig h t  o f  u c t lo n  
o n  t h e  p a r t  o f  a n y  p e r s o n  f o r  e n f o r c e ­
m e n t  o f  t h e  p r o v is io n s  o f  t h is  p a r t  o r  
f o r  d am a g e s  r e s u lt in g  f r o m  n o n c o m p l l-  
a n c e  w ith  t h is  p a r t .
§ 219 .19 F ie ld  M anua l.

( a )  T e c h n ic a l p r o c e d u re s  f o r  p o s t -a c -  
c ld e n t  te s t in g  r e q u i r e d  b y  S u b p a r t  C  
o f  t h is  p a r t ,  r e c o m m e n d e d  p r a c t ic e  
s t a n d a rd s  f o r  b r e a t h  a n d  u r in e  t e s t in g  
u n d e r  S u b p a r t  D  o f  t h is  p a r t ,  a n d  r e ­
la t e d  m a t e r ia ls  d e s ig n e d  to  a s s is t  t h e  
r a i l r o a d s  In  e s t a b l is h in g  p r o g r a m s  f o r  
c o n t r o l  o f  a lc o h o l a n d  d ru g  u s e  a r e u  
c o n t a in e d  In  t h e  F R a  A lc o h o l a n c f r  
D r u g  F ie ld  M a n u a l w h ic h  Is r e v is e d  
f r o m  t im e  to  t im e  b y  t h e  O f f i c e  o f  
S a f e t y ,  F R A .

( b )  T h e  F ie ld  M a n u a l m a y  b e  I n ­
s p e c te d  a t  t h e  O f f ic e  o f  t h e  A s s o c ia te  
A d m in i s t r a t o r  f o r  S a f e t y ,  F R A ,  4 0 0  
S e v e n th  S t r e e t ,  S W . ,  W a s h in g to n ,  D C  
2 0 5 9 0 . T h e  F i e ld  M a n u a l m a y  b e  p u r ­
c h a s e d  t h e  N a t i o n a l T e c h n ic a l I n f o r ­
m a t io n  S e rv ic e , O r d e r  D e p a r tm e n t ,  
5 2 8 5  P o r t  R o y a l  R o a d ,  S p r in g f i e ld ,  
V i r g in ia  2 2 1 0 1 .
§ 219.21 Information collection.

(i») T h e  In fo rm a t i o n  c o l le c t i o n  r e ­
q u i r e m e n t s  o f  t i l l s  p a r t  h a v e  b e e n  r e ­
v iew ed  b y  t h e  O f f i c e  o f  M a n a g e m e n t  
a n d  B u d g e t  p u r s u a n t  t o  t h e  P a p e r ­
w o r k  R e d u c t io n  A c t  o f  1 9 8 0  ( 4 4  U .S .C .  
3 5 0 1  et seq.) a n d  h a v e  b e e n  a s s ig n e d  
O M B  c o n t r o l  n u m b e r  2 1 3 0 -0 5 2 6 .

( b )  T h e  in f o rm a t i o n  c o l le c t i o n  r e ­
q u i r e m e n t s  a r e  f o u n d  In  t h e  f o l l o w in g  
s e c t io n s :

<1) Section  219 .203.
( 2 )  Section  219.205.
( 3 )  Section  219 .207.
( 4 )  Section  219.209.
( 5 )  Section  219 .211.
(6 )  S ection  219.213.
(7 )  S ection  219.301.
(8 )  Section  219 .303.
(9 )  Section  219 .305.
(1 0 ) Section 219 .307.
(1 1 ) Section 219.309.
(1 2 ) Section 219.401.
(1 3 ) Section 219 .405.
(1 4 )  Section 219.407.
(1 5 ) Section  219.501.
(1 7 ) Section  219 .503.

(5 0  F R  38660, Sep t. 24, 19851

§219.19

T
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Subport B—Prohibitions

9 219.101 A lcoho l and d rug  use prohibited.
( a )  P r o h ib it io n s . E x c e p t  a s  p ro v id ed  

In  5 2 1 9 . 1 0 3 -
( 1 )  N o  e m p lo y e e  m a y  u se  o r  possess 

a lc o h o l o r  a n y  c o n t r o l le d  sub s ta n ce  
w h i le  a s s ig n e d  b y  a  r a i l r o a d  to  per- 
f o r m  c o v e re d  s e rv ic e ;

( 2 )  N o  e m p lo y e e  m a y  r e p o r t  f o r  cov­
e re d  s e rv ic e , o r  g o  o r  r e m a in  o n  d u ty  
In  c o v e re d  s e rv ic e  w h i le —

( I )  U n d e r ,  t h e  In f lu e n c e  o f  o r  Im ­
p a i r e d  b y  a lc o h o l ;

[  (11) H a v in g  .04  p e r c e n t  o r  m o re  a lco - 
( h p l  In  t h e  b lo o d ; o r

( I I I )  U n d e r  t h e  in f lu e n c e  o f  o r  Im ­
p a i r e d  b y  a n y  c o n t r o l le d  su b s ta n c e .

( b )  Controlled, su b sta n c e . " C o n ­
t r o l le d  s u b s ta n c e "  Is  d e f in e d  b y  § 219 .5  
o f  t h i s  p a r t .  C o n t r o l le d  s u b s ta n c e s  a re  
g r o u p e d  a s  f o l lo w s : m a r i ju a n a ,  n a r c o t ­
ics ( s u c h  as h e r o in  a n d  c o d e in e ) s t im u ­
la n t s  (s u c h  a s  c o c a in e  a n d  a m p h e t ­
a m in e s ) ,  d e p re s s a n t s  (s u c h  a s  b a rb i t u ­
r a t e s  a n d  m in o r  t r a n q u i l i z e r s ) ,  and  
h a l lu c in o g e n s  ( s u c h  0 3  t h e  d rug s  
k n o w n  a s  P C P  a n d  L S D ) ,  C o n t r o l le d  
s u b s ta n c e s  In c lu d e  I l l i c i t  d ru g s  (S c h e d ­
u le  I ) ,  d ru g s  t h a t  a r e  r e q u i r e d  t o  be 
d is t r ib u t e d  o n ly  b y  a  m e d ic a l p r a c t i ­
t i o n e r ’s  p r e s c r ip t io n  o r  o t h e r  a u t h o r i ­
z a t i o n  (S c h e d u le s  I I  t h r o u g h  IV ,  a n d  
s o m e  d ru g s  o n  S c h e d u le  V ) ,  a n d  c e r ­
t a in  p r e p a r a t io n s  f o r  w h ic h  d is t r ib u ­
t i o n  Is  t h r o u g h  d o c u m e n te d  o v e r  th e  
c o u n t e r  s a le s  (S c h e d u le  V  o n ly ) .

( c )  R a il r o a d  ru le s. N o th in g  In  th is  
s e c t io n  r e s t r ic t s  a  r a i l r o a d  f r o m  Im p o s ­
in g  a n  a b s o lu t e  p r o h ib i t i o n  o n  th e  
p re s e n c e  o f  a lc o h o l o r  a n y  d ru g  In  th e  
b o d y  f lu i d s  o f  p e r s o n s  In  i t s  e m p lo y , 
w h e t h e r  In  f u r t h e r a n c e  o f  t h e  p u rp o s e  
o f  t h i s  p a r t  o r  f o r  o t h e r  p u rp o s e s .

( d )  C o n stru c tio n . T h i s  s e c t io n  s h a l l  
n o t  b e  c o n s t ru e d  t o  p r o h ib i t  t h e  p r e s ­
e n c e  o f  a n  u n o p e n e d  c o n t a in e r  o f  a n  
a lc o h o l i c  b e v e ra g e  In  a  p r iv a t e  m o t o r  
v e h ic le  t h a t  Is  n o t  s u b je c t  t o  u se  In  th e  
b u s in e s s  o f  t h e  r a i l r o a d ;  n o r  s h a l l  I t  b e  
c o n s t r u e d  t o  r e s t r i c t  a  r a i l r o a d  f r o m  
p r o h ib i t in g  s u c h  p r e s e n c e  u n d e r  Its  
o w n  r u le s .
9 219 .103 P rescribed  an d  ove r-th e -coun te r 

d rugs.
( a )  T h i s  s u b p a r t  d o e s  n o t  p r o h ib i t  

t h e  u s e  o f  a  c o n t r o l le d  s u b s ta n c e  ( o n
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R e p r e s e n t a t i v e  B e t t e  C a t o ,  C h a i r  
H o u s e  T r a n s p o r t a t i o n  C o m m i t t e e

DATE: ^ / / r / f O PLACE: f t  <m h  ) 1

NAME REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP (H) PHONE (W) PHONE

DO YOU W A N T  

TO TESTIFY?

W H A T  SUBJECT/ 

WHICH BILL?
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R e p r e s e n t a t i v e  B e t t e  C a t o ,  C h a i r  
H o u s e  T r a n s p o r t a t i o n  C o m m i t t e e
I DATE: z l i r / g p PLACE: A  0  1 1

SUBJECT OF MEETING:

//* 3 / 7

DO YOU WANT
NAME

WHAT SUBJEC 
WHICH BILL'
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N
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C o p i e s  o f  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y ' i n c l u d e d  
i n  t h i s  f i l e .  T h e  m i n u t e s  a r e  a v a i l a b l e  o n  t h e  S T A I R S  
d a t a b a s e  C M P R .  I n  o r d e r  t o  s a v e  s p a c e  c o p i e s  o f  m i n u t e s  
h a v e  n o t ' ' b e e n  l e f t  i n  t h e  f i l e s .  . • . . f
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e r r e d :  J a n u a r y  8 ,  1 9 9 0

C o m m i t t e e  A c t i o n :

F U R T H E R  R E F E R R A L S :  F I N A N C E

4 - 2 < o j p

T h e  T ^ f a S P O R T A T I O N  C o m m i t t e e  c o n s i d e r e d :  H B  3 7 2

H O U S E  B I L L  N O .  3 7 2  S T A T E  F E R R Y  V E S S E L  R E P L A C E M E N T  F U N D

•’ A n  A c t  r e l a t i n g  t o  t h e  A l a s k a  m a r i n e  h i g h w a y  s y s t e m  v e s s e l  r e p l a c e m e n t  
f u n d . "

R E C O M M E N D A T I O N S :
b e  r e p l a c e d  w i t h

%/]

-C 5  H /3  3 7 2
h a v e  a t t a c h e d  a m e n d m e n t ( s )  

d o  p a s s  

d o  n o t  p a s s  

n o  r e c o m m e n d a t i o n  

i n d i v i d u a l  r e c o m m e n d a t i o n s  

a d d i t i o n a l  r e f e r r a l  t o  t h e

t h e  s a m e  t i t l e  
[  ]  a  n e w  t i t l e

C o m m i t t e e

A D O P T S :

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :
( D e p t )

[  ]  f i s c a l  i m p a c t ________________________

l e t t e r  o f  i n t e n t

A P P R O V E S  P R E V I O U S :

[  ]  z e r o  f i s c a l  n o t e  

[  ]  z e r o  w i t h  a n a l y s i s _

S I G N I N G  D O  P A S S :

[  \ / \  f i s c a l  n o t e ( s )  ________

[  ]  z e r o  f i s c a l  n o t e ( s )

[  ]  z e r o  f n / a n a l y s i s

( D a t e / D e p t )

S I G N I N G :
( C h e c k  a p p r o p .  c o l u m n )

l  c P ) Q J )
C h a i r m a n

C S H B  3 7 2 ( T r s p )



Alaska State Legislature
H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M

TO: R e p .  R ichard  F o s te r ,  C h a ir  
" -  a n sp o r ta t io n  C o m m it te e

DATE:

FROM:

R E HB 3 7 2 -re la t in g  to c re a t io n  of a  v e s s e l  r e p l a c e m e n t  fu n d  
for t h e  A la sk a  M arine  H ighw ay

HB 3 7 2  w ou ld  c r e a t e  a  v e s s e l  r e p la c e m e n t  fu n d  within th e  g e n e r a l  
fund  w hich  w o u ld  a llow  m o n e y  to a c c u m u la te  until s u c h  tim e  a s  th e  
r e p la c e m e n t  of v e s s e l s  in th e  A la sk a  M arine  H ighw ay  S y s te m  
(AMHS) is n e e d e d .

B e c a u s e  of th e  la rg e  cap ita l  ou tlay  th a t  will b e  n e e d e d  to  r e p la c e  
v e s s e l s  in th e  fu tu re ,  I fee l  th a t  a  fund ing  m e c h a n is m  s h o u ld  b e  p u t  
in p la c e  n o w  to  h e lp  e n s u r e  th a t  t h e  financ ia l  c o m m itm e n t  th e  s t a t e  
h a s  m a d e  to  th e  AMHS will c o n tin u e .

T h e  s t a t e  e x p e r i e n c e s  m a n y  p ro b le m s  a s  a  r e s u l t  of o u r  ag in g  fleet, 
inc lud ing  s ig n if ic a n t  t im e  w h e n  v e s s e l s  a r e  b e in g  r e p a i re d  a n d  th u s  
u n a b le  to m e e t  s c h e d u le s .  T h e  D e p a r tm e n t  of T ra n sp o r ta t io n  a n d  
P u b lic  F ac ilit ies  (D O T /PF) e s t i m a te s  th a t  th e  a v e r a g e  a g e  of o u r  
f le e t  is 2 2  y e a r s ,  with th e  o ld e s t  sh ip  hav ing  b e e n  built in 1 9 6 3 , a n d  
th e  n e w e s t  in 1 9 7 7 .  T h e  c o s t  of rep lac in g  s m a l le r  v e s s e l s  m ay  run 
from  $ 1 7  to  $ 2 5  million a n d  e s t i m a te s  of re p la c in g  a  la rg e r  v e s s e l  
co u ld  run a s  h igh  a s  $ 5 9  million. T h e  c o s t  of rep lac in g  th e  en tire  
f le e t  c o u ld  b e  a n  a s t r o n o m ic a l  $ 2 7 0  million!

I a m  s u p p o r t in g  a  c h a n g e  in my orig inal bill w h ich  w ou ld  allow  th is  
fund  to  b e  u s e d  for reb u rb ish in g  or m ak in g  a d d i t io n s  to ex is t ing  
v e s s e l s  a s  well a s  for th e  p u r c h a s e  of n e w  v e s s e l s .

District 4 B  — J u n e a u  
P.O. BOX V • J u n e a u .  A l a s k a  99811-3100 • ( 9 0 7 ) 4 6 5 - 4 9 4 7
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U t e r m o h l e
1 / 2 4 / 9 0

O r i g i n a l  s p o n s o r ( s )  : R E P .  U L M E R ,  G r u s s e n d o r f ,  G o l l ,  K u b i n a ,  C . D a v i s ,
N a v a r r e ,  H u d s o n

I N  T H E  H O U S E  B Y  T H E  T R A N S P O R T A T I O N  C O M M I T T E E

C S  F O R  H O U S E  B I L L  N O .  3 7 2  ( T r a n s p o r t a t i o n )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  t h e  A l a s k a  m a r i n e  h i g h w a y  s y s t e m

v e s s e l  r e p l a c e m e n t  f u n d . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  3 7 . 0 5  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S e c .  3 7 . 0 5 . 5 5 0 .  A L A S K A  M A R I N E  H I G H W A Y  S Y S T E M  V E S S E L  R E P L A C E M E N T  

F U N D .  T h e r e  i s  i n  t h e  g e n e r a l  f u n d  t h e  A l a s k a  m a r i n e  h i g h w a y  s y s t e m  

v e s s e l  r e p l a c e m e n t  f u n d .  T h e  f u n d  c o n s i s t s  o f  m o n e y  a p p r o p r i a t e d  t o  

i t  b y  t h e  l e g i s l a t u r e .  T h e  D e p a r t m e n t  o f  R e v e n u e  s h a l l  m a n a g e  t h e  

f u n d .  I n t e r e s t  r e c e i v e d  o n  m o n e y  i n  t h e  f u n d  s h a l l  b e  a c c o u n t e d  f o r  

s e p a r a t e l y  a n d  m a y  b e  a p p r o p r i a t e d  i n t o  t h e  f u n d  a n n u a l l y .  T h e  l e g i s ­

l a t u r e  m a y  a p p r o p r i a t e  m o n e y  f r o m  t h e  f u n d  f o r

, o r  r e p l a c e m e n t  o f  r e t i r e d  o r  o u t m o d e d  s t a t e  f e r r y  v e s s e l s .

-1- CSHB 3 7 2 ( T r s p )



STATE OF ALASKA
1990 LEGISLATIVE SESSION

bill VERSION:

PUBLISH DATE:

HB 372

REQUEST;
F I S C A L  N O T E

Agency Affected: DOT&PFRevision Date:__________________________ __ ________ ____Title: An Art RplaHng t.n t.hp Alaska Marine bpit»# Marine Operation
Hi,9hwflL\LS.YAtein VesseLRepl acement.Fupd ____________________ _
Sponsor: .Ulmer, GrUSSfindQrf»Jfol]  Components:■JSflUtllfiaS.t/SQUthwfcst,
Requestor:________________________________ .Vessel Operat-.ions._and Overhaul

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 F Y  92 F Y  93 F Y  94 FY 95 FY 96

PERSONAL SERVICES n ... n n n_ 0 n
TRAVEL 0 __ n. n n_ n n
CONTRACTUAL . n ..... n n n n n
SUPPLIES n ___ n 0  ■ n n n
EQUIPMENT ■0 0 n . n. n n
LAND &  STRUCTURES 0 n n 0 f! n
GRANTS. CLAIMS P - - A n
MISCELLANEOUS -0 - 0 n n n
TOT A L  OPERATING 0 0 0 0 0

CAPITAL a .n n n .n  a .n n n .n  a .n n n .n  I a .o o n .o -  I b . ooo. o Ia .o o o .o

R E V E N U E 0 0 0 0 0 0

F U NDING: (Thousands of Dollars)

GENERAL FUND 8,000.0 8 ,0 0 0 . 0 8,000.0 8,000.0 8 ,0 0 0 . 0 8,000.0
FEDERAL FUNDS n 1. Q . n n n . n
OTHER Q Q 0 0 ■ - 0 - 0
TOTAL -a.QOdii— J U m . f i - p nnn n ,,-a.rm.n p nnn n ajaQn-,n

FULL-TIME
PART-TIME
TEMPORARY

0 ■ 0 0 . 0 0 0
n n n n ... . fi . . _  0

____£L«___ f| n p _________Q_ . _  0
ANALYSIS : (Attach a separate page if necessary)

Prepared by: John Halterman_______________
Division :- Alaska MarinP Highway SystPm

Phone: 
Date:

465-3950
U 2 2 W L

Approved by Commissioner: Mark S. HIckev
Agency: T ran sp n rt.n 1 -.in n  anH P n h l i r  Fac i l i t i e s

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

/ l /L / f Jl. Haw : l j 3.3 /•)()
l i t . T R S  -Z2  / j
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Fiscal Note -.House Bill No. 372

T h e  a t t a c h e d  f i s c a l  n o t e  f o r  H B  3 7 2  c o n t e m p l a t e s  t h e
a p p r o p r i a t i o n  o f  $ 8  m i l l i o n  a n n u a l l y  i n t o  t h e  A M H S  v e s s e l
r e p l a c e m e n t  f u n d .  T h e  f u n d  w o u l d  b e  d r a w n  u p o n  w h e n  i t  w a s
n e c e s s a r y  t o  f i n a n c e  t h e  c o n s t r u c t i o n  o f  r e p l a c e m e n t  o r
a d d i t i o n a l  v e s s e l s ,  a s  w e l l  a s  f o r  m a j o r  r e f u r b i s h m e n t  p r o j e c t s  
f o r  w h i c h  f e d e r a l  f u n d s  a r e  u n a v a i l a b l e .  W e  u n d e r s t a n d  t h e  
s p o n s o r  h a s  s u g g e s t e d  c h a n g e s  w h i c h  w o u l d  b r o a d e n  t h e  d e f i n i t i o n  
o f  " r e p l a c e m e n t "  t o  i n c l u d e  t h e  l a t t e r  t y p e s  o f  p r o j e c t s .  W e  
s u p p o r t  t h e  i n c l u s i o n  o f  t h a t  l a n g u a g e .

T h e  a m o u n t  o f  f u n d s  s h o w n  o n  t h e  f i s c a l  n o t e  a r e  b a s e d  u p o n  a  
c a s h  f l o w  m o d e l  w e  a r e  d e v e l o p i n g  w h i c h  s h o w s  t h e  f i n a n c i a l  
e f f e c t s  o f  t h e  l e g i s l a t i o n ,  a s  w e l l  a s  t h o s e  r e s u l t i n g  f r o m  t h e  
e s t a b l i s h m e n t  o f  t h e  A l a s k a  M a r i n e  H i g h w a y  S y s t e m  F u n d .  T h e s e  
c o n c e p t s  w e r e  c o m b i n e d  w i t h  a n  a n a l y s i s  o f  a  l i m i t e d  s e r v i c e
e x p a n s i o n  a l t e r n a t i v e  d i s c u s s e d  i n  t h e  u p c o m i n g  A M H S  m a s t e r  
p l a n .  U n d e r  t h i s  s c e n a r i o  a  n e w  o r  r e p l a c e m e n t  v e s s e l  w o u l d  b e  
f i n a n c e d  i n  F Y  9 7  i n  t h e  a m o u n t  o f  $ 4 9  m i l l i o n .  T h i s  w o u l d  
p r o b a b l y  b e  a  M a l a s p i n a  c l a s s  v e s s e l  w i t h  o c e a n g o i n g  c a p a b i l i t y .  
I n  a d d i t i o n  t h i s  a n a l y s i s  i n d i c a t e s  t w o  n e w  f e e d e r  v e s s e l s  u n d e r  
c o n s t r u c t i o n  i n  f i s c a l  y e a r s  1 9 9 2  a n d  1 9 9 4 .  T h e  f u n d i n g  s o u r c e  
c o n t e m p l a t e d  f o r  t h e s e  v e s s e l s  i s  t h e  F e d e r a l  H i g h w a y  
A d m i n i s t r a t i o n .  T h i s  a l t e r n a t i v e ,  a s  w e l l  a s  o t h e r  s c e n a r i o s  
w i l l  b e  s u b j e c t e d  t o  p u b l i c  a n d  L e g i s l a t i v e  r e v i e w  p r i o r  t o  a n y  
a c t i o n  b e i n g  t a k e n .

T h e  f i s c a l  n o t e  i n d i c a t e s  m o n e y  f l o w i n g  i n t o  t h e  v e s s e l  
r e p l a c e m e n t  f u n d  b e g i n n i n g  i n  f i s c a l  y e a r  1 9 9 1 ;  t h e  s o o n e r  f u n d s  
a r e  d e p o s i t e d  i n  t h i s  a c c o u n t ,  t h e  b e t t e r  t h e  s y s t e m  w i l l  b e  
a b l e  t o  p l a n  f o r  n e e d e d  r e p l a c e m e n t s  o r  a d d i t i o n s  t o  t h e  f i t . a t .  
A M H S  a n d  t h e  L e g i s l a t u r e  n e e d  t o  e x p l o r e  t h e  v a r i o u s  o p t i o n s  f o r  
a d d i t i o n a l  r e v e n u e  g e n e r a t i o n ,  s u c h  a s  r a t e  i n c r e a s e s ,  l e a s i n g  o f  
a s s e t s ,  d i r e c t  a p p r o p r i a t i o n s ,  e t c . ,  w h i c h  m a y  b e  a v a i l a b l e  t o  
c a p i t a l i z e  t h e  f u n d .  F u r t h e r ,  t h e  o p p o r t u n i t i e s  f o r  i n n o v a t i v e  
p r i v a t e / p u b l i t  f i n a n c i n g  s h o u l d  b e  e x p l o r e d .

A M H S  h a s  n o  c u r r e n t  p l a n s  t o  r e t i r e  a n y  o f  t h e  e x i s t i n g  f l e e t ,  
w i t h  t h e  p o s s i b l e  e x c e p t i o n  o f  t h e  M / V  C H I L K A T .  T h e  s y s t e m  i s  
n o w  s o l i c i t i n g  p r o p o s a l s  t o  c o n d u c t  s u r v e y s  o f  a l l  v e s s e l s  i n  
t h e  f l e e t ,  e x c e p t  f o r  t h e  M / V  C H I L K A T .  T h e  r e s u l t s  o f  t h o s e  
s u r v e y s  w i l l  i n c l u d e  a n  a n a l y s i s  o f  t h e  c o s t s  a s s o c i a t e d  w i t h  
m a i n t a i n i n g  t h e  v e s s e l s  a t  t h e i r  c u r r e n t  s e r v i c e  l e v e l s  t h r o u g h  
t h e  n e x t  t w e n t y  y e a r s .  T h e s e  w i l l  b e  c o m p a r e d  w i t h  t h e  c o s t  o f  
a c q u i r i n g  n e w  v e s s e l s ,  l e s s  a n y  r e s a l e  v a l u e .  T h e  r e s u l t s  o f  
t h e s e  s u r v e y s  w i l l  f o r m  t h e  b a s i s  o f  a  m u c h  m o r e  d e t a . i  l e d  
p r e s e n t a t i o n  o f  v e s s e l  r e p l a c e m e n t  n e e d s .  W e  e x p e c t  r e p o r t s  o n  
t h e  M / V  T U S T U M E N A ,  M / V  C O L U M B I A  a n d  M / V  M A L A S P I N A  t o  b e  
a v a i l a b l e  i n  J u l y  o f  t h i s  y e a r .  T h e  s u r v e y s  o f  t h e  r e m a i n i n g  
v e s s e l s  w i l l  b e  a v a i l a b l e  w i t h i n  a p p r o x i m a t e l y  3 0  d a y s  f o l l o w i n g  
n e x t  y e a r ’ s  o v e r h a u l .



D e p t ,  o f  T r a n s p o r t a t i o n  &  F a c i l i t i e s

P O S I T I O N  P A P E R
■ ■ m kBILL NO. House Bill 372 APPROVED: Mark S. Hickey

TITLE: An Act; Relating to the Alaska Marine Highway DATE* ianiiAi!n?̂ *Su)Qnner System Vessel Replacement Fund * January iyyu

H B  3 7 2  e s t a b l i s h e s  w i t h i n  t h e  g e n e r a l  f u n d  a n  A l a s k a  M a r i n e  
H i g h w a y  S y s t e m  v e s s e l  r e p l a c e m e n t  f u n d .  T h i s  f u n d  i s  d e s i g n e d  
t o  a l l o w  t h e  a c c u m u l a t i o n  o f  c a p i t a l  t o  p e r m i t  t h e  t i m e l y  
r e p l a c e m e n t  o f  v e s s e l s  i n  t h e  A M H S  f l e e t *

A M H S  i s  c u r r e n t l y  s o l i c i t i n g  p r o p o s a l s  t o  p e r f o r m  c o n d i t i o n  
s u r v e y s  o n  a l l  v e s s e l s  i n  t h e  f l e e t .  T h e  a v e r a g e  a g e  o f  t h e  
f l e e t  i s  a p p r o x i m a t e l y  2 2  y e a r s .  T h e  M A L A S P I N A  c l a s s  v e s s e l s  
( T A K U ,  M A L A S P I N A  a r i d  M A T A N U S K A )  a r e  t h e  o l d e s t ,  h a v i n g  b e e n  

b u i l t  i n  1 9 6 3 .  T h e  M / V  A U R O R A  i s  t h e  n e w e s t  s h i p ,  e n t e r i n g  
s e r v i c e  ' i n  1 9 7 7 .  T h e  c o n d i t i o n  s u r v e y s  w i l l  r e v i e w  t h e  
m a i n t e n a n c e  a n d  r e f u r b i s h m e n t  r e q u i r e m e n t s  o f  t h e  f l e e t  i n  o r d e r  
t o  m a i n t a i n  t h e  e x i s t i n g  l e v e l  o f  s e r v i c e  f o r  t h e  n e x t  2 0  y e a r s . -  
T h i s  w i l l  a l l o w  u s  t o  t h e n  d e v e l o p  a  c o s t  c o m p a r i s o n  o f  
r e f u r b i s h m e n t  v e r s u s  r e p l a c e m e n t .  T h e  c u r r e n t  e s t i m a t e d  
r e p l a c e m e n t  c o s t  o f  t h e  M A L A S P I N A  i s  a p p r o x i m a t e l y  $ 4 9 - $ 5 9  
m i l l i o n .  T h e  L e C O N T E  c l a s s  v e s s e l s  h a v e  a n  e s t i m a t e d  
r e p l a c e m e n t  c o s t  o f  b e t w e e n  $ 1 7  a n d  $ 2 5  m i l l i o n  a n d  t h e  
T U S T U M E N A  i s  e s t i m a t e d  t o  c o s t  b e t w e e n  $ 2 4  a n d  $ 3 4  m i l l i o n  t o  
r e p l a c e .

W e  a s s u m e  t h e  s e v e r e  p r o b l e m s  a s s o c i a t e d  w i t h  f i n d i n g  t e m p o r a r y  
r e p l a c e m e n t s  f o r  v e s s e l s  u n d e r g o i n g  m a j o r  r e f u r b i s h m e n t s ,  a s  i n  
t h e  c a s e  o f  t h e  T U S T U M E N A  n e x t  y e a r ,  r e q u i r e  t h e  c o n s i d e r a t i o n  
o f  a t  l e a s t  o n e  n e w  v e s s e l .  T h i s  i s  p a r t i c u l a r l y  t r u e  i f  t h e  
c o n d i t i o n  s u r v e y s  s u g g e s t  t h e  r e p l a c e m e n t  o f  v e s s e l s  i n  t h e  
e x i s t i n g  f l e e t  c a n  b e  d e f e r r e d .  H o w e v e r ,  i t  i s  p o s s i b l e  t h a t  
t h e  a n a l y s i s  w i l l  c a l l  f o r  t h e  r e p l a c e m e n t  o f  a t  l e a s t  o n e  o f  
t h e  v e s s e l s  a s  a  l e a s t  c o s t  a l t e r n a t i v e  t o  c o n t i n u e d  
m a i n t e n a n c e .

O n e  o f  t h e  s i g n i f i c a n t  i s s u e s  w h i c h  w i l l  h a v e  a  b e a r i n g  o n  t h i s  
q u e s t i o n  i s  t h e  c o s t  o f  r e m o v i n g  a n d  r e p l a c i n g  a s b e s t o s  
c o n t a i n i n g  m a t e r i a l s  f o u n d  i n  a l l  o f  t h e  v e s s e l s .  A s  a n  e x a m p l e  
o f  t h e  c o s t  a s s o c i a t e d  w i t h  t h i s  i s s u e ,  a  r e c e n t  c o n s u l t a n t ' s  
r e p o r t  c o m m i s s i o n e d  t o  d e s i g n  a  m o d e r n i z a t i o n  p r o j e c t  f o r  t h e  
M / V  M A L A S P I N A  . e s t i m a t e d  t h e  c o s t  a t  a p p r o x i m a t e l y  $ 7 . 0  m i l l i o n ,  
8 3 %  o f  w h i c h  w a s  f o r  t h e  r e m o v a l  a n d  r e p l a c e m e n t  o f  a s b e s t o s  
c o n t a i n i n g  m a t e r i a l s .
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T h e  e x i s t i n g  f l e e t  r e p r e s e n t s  a n  i n i t i a l  i n v e s t m e n t  o f  
a p p r o x i m a t e l y  * 6 0  m i l l i o n .  T h e  c u r r e n t  e s t i m a t e d  r e p l a c e m e n t  
c o s t  o f  t h e  f l e e t ,  e x c l u d i n g  t h e  M / V  C H I L K A T ,  i s  b e t w e e n  £ 2 7 0  
m i l l i o n  a n d  $ 3 4 0  m i l l i o n .  O v e r  t h e  p r e c e d i n g  2 5  y e a r s  m a n y  
m i l l i o n s  o f  a d d i t i o n a l  d o l l a r s  h a v e  b e e n  i n v e s t e d  i n  m a i n t a i n i n g  
a n d  m o d e r n i z i n g  t h e s e  v e s s e l s .  T h e s e  p r o j e c t s  h a v e  i n c l u d e d  
l e n g t h e n i n g  s e v e r a l  s h i p s ,  r e p o w e r i n g  b o t h  t h e  m a i n  a n d  
a u x i l i a r y  e n g i n e s ,  a s  w e l l  a s  m o d e r n i z i n g  t h e  p a s s e n g e r  
a c c o m m o d a t i o n s .

I n  t h e  s y s t e m  p l a n  w h i c h  w i l l  b e  r e l e a s e d  s h o r t l y  i t  i s  s u g q e s t e d  
t h a t  t h e  r e q u i r e m e n t s  f o r  s i m i l a r  p r o j e c t s  t o  k e e p  t h e  f l e e t  
o p e r a t i n g  w i t h i n  c u r r e n t  p e r f o r m a n c e  s t a n d a r d s  w i l l  r e q u i r e  o n  
t h e  o r d e r  o f  £ 2 0 0  m i l l i o n  a d d i t i o n a l  i n v e s t m e n t .  T h i s  i s  i n  
a d d i t i o n  t o  p e r h a p s  a n o t h e r  £ 1 0 0  m i l l i o n  r e q u i r e d  t o  m a i n t a i n  
a n d  i m p r o v e  s h o r e  f a c i l i t i e s  a t  e x i s t i n g  p o r t s  o f  c a l l .  T h e s e  
e s t i m a t e s  d o  n o t  r e f l e c t  t h e  c o s t  o f  a d d i n g  a n y  v e s s e l s  t o  t h e  
f l e e t .

I n  t h e  p a s t  t h e  m a j o r i t y  o f  t h e  f u n d s  u s e d  t o  r e f u r b i s h  a n d  
m o d e r n i z e  t h e  f l e e t  h a v e  c o m e  f r o m  t h e  F e d e r a l  H i g h w a y  
A d m i n i s t r a t i o n .  I n  a  t y p i c a l  y e a r  $ 7 - $ 1 0  m i l l i o n  h a v e  b e e n  
s p e n t  o n  s u c h  p r o j e c t s .  G i v e n  t h e  g r o w i n g  f i n a n c i a l  d e m a n d s  o f  
s u c h  p r o j e c t s  a n d  t h e  p o s s i b i l i t y  t h a t  A l a s k a ' s  s h a r e  o f  F H W A  
f u n d s  m a y  b e  r e d u c e d  i n  t h e  f u t u r e ,  i t  i s  r e a s o n a b l e  t o  l o o k  f o r  
o t h e r  a l t e r n a t i v e s ,  s u c h  a s  t h a t  e m b o d i e d  i n  t h i s  l e g i s l a t i o n ,  
t o  m e e t  f u t u r e  n e e d s .  T h i s  i s  n o t  t o  s a y  t h a t  t h e r e  w i l l  n o t  b e  
a  p l a c e  f o r  f e d e r a l  a s s i s t a n c e .

T h e  d i f f i c u l t y  i s  t h a t  t h e  c o n s t r u c t i o n  o f  a  n e w  s h i p ,  f o r  
e x a m p l e ,  c a n n o t  b e  p h a s e d  l i k e  m a n y  h i g h w a y  p r o j e c t s .  T h u s ,  a  
s i g n i f i c a n t  a m o u n t  o f  f u n d s  i s  r e q u i r e d  t o  b e  c o m m i t t e d  w h e n  a  
s h i p  c o n s t r u c t i o n  c o n t r a c t  i s  a w a r d e d .  I f  £ 4 0 - 3 5 0  m i l l i o n  o f  
F H W A  f u n d s  w e r e  r e q u i r e d  t o  b e  d e d i c a t e d  t o  t h i s  p u r p o s e  i n  a  
s i n g l e  y e a r  t h e  i m p a c t  o n  s t a t e w i d e  h i g h w a y  p r o j e c t s  w o u l d  be 
e n o r m o u s .  H o w e v e r ,  t h e r e  i s  a  w a y  t o  a c c e s s  f e d e r a l  f u n d s  o v e r  
s e v e r a l  f i s c a l  y e a r s  f o r  a  s i n g l e  p r o j e c t  w h i c h  w e  w i l l  be 
e x p l o r i n g  w i t h  t h e  F e d e r a l  H i g h w a y  A d m i n i s t r a t i o n .  I n  
c o n j u n c t i o n  w i t h  f u n d s  m a d e  a v a i l a b l e  f r o m  t h e  s u b j e c t  v e s s e l  
r e p l a c e m e n t  f u n d ,  t h i s  m a y  b e  a n o t h e r  e l e m e n t  o f  t h e  s o l u t i o n  t o  
t h i s  l o o m i n g  p r o b l e m .


