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SUMMARY OF HB 2 MD HOUSE BILL 26

House bill 2 "An act relating to ignition interlock
devices."

This bill would provide the court with additional power to
require the defendant to install an ignition interlock device,,
HB 2 does not make installation of the device mandatory. It
would be up to the judge to decide when he/she feels this
device should be installed.

SEC 12.55.102 (HB 2, Line 15, Page 2)

"The court may order as a condition of probation that a
defendant convicted of an offense involving the use,
consumption, or possession of an alcoholic beverage may not
operate a motor vehicle during the period of probation unless
the vehicle is equipped with a properly functioning,
monitored, and maintained ignition interlock device."”

House Bill 26 - "An act relating to motor vehicle forfeiture

HB 26 would require forfeiture of the motor vehicle used in
commission of the offense upon a third DWI conviction.
Currently under HB 26 this forfeiture would be mandatory upon
the third conviction.

HB 26 does not change any of the existing penalties for third
time offenders. This vehicle forfeiture would be in addition
to the current penalties - 30 days in jail, $1,000 fine and 10
year loss of license."”
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Sec. 28.15.011. Drivers must he licensed.

NOTES TO

8ub*ection (a) construed. — The pro-
visions of subsection (ul constitute a broad
statement in the legislature's intent, in
enacting the motor vehicle code, to uduj .
a statutory scheme that deals with the li-
censing of Alaska drivers in a comprehen-
sive and uniform manner, lbis iiibsectiiin
is not a legislative commitment to the
philoso'-,'ical concept of nn innate privi-
lege to ¢ ve. Hoberta v State, Cl. App.
Op No «io(File No. A-342), 700 P.2d815
(I9H5).

DECISIONS

Driver's license is valuable pruperty
interest winch may not lie taken without
due process of law Webb v Stale, Hup Ct
Op No 3338 (File No S-1714), P Zd

119881,

An alrbont is nol a motor vehicle for
which a driver's license in required.
Stale v. Slugno, Cl App. Op No. 725 IFile
No A-1585), *2d  (1987).

Cited in Caulkins v. Stale, Dep'l of
Pub Safety, Sup. Ct. Op Nu. 3233 C’ile
No. S-15861, 743 P.2d 366 (19871

Sec. 2815031 Persons not to be licensed, (a) The department

Chapter 15. Drivers’ Licenses.

Article

| lsauanci\*Expiralion mid Itcnewal of Licenses (528 1S.031 — 28.15.071,

1'Wsss.fasiaisssr"”

3 Point System (55 28.15.221, 28.15.231»

4. Fees (5 28.15.271)

Article I. losuance, Expiration and Renewal of Licenses.

8redel*

31 Persons not U. be licensed

si  Classification of drivers' licenses

4b  Licensing nf school bUB drivers
“"Action permit.  temporary

drivers license and special driver's
permit

Section

61. Application for driver's license or in-
structiun permit; notice of anutomi-
cal gift procedure

71 Application of minors

10L Expiration and renewal ofdriver's li-
cense

may not isaue a driver's license to a person who is under the age of 16
years, except that the deFartment may isaue a permit under AS
2815051 or a restricted licenue under AS 28./h.121. .
(b)  The department may not issue an original or duplicate driver’s
liconse to, nor renew or reinstate the driver's license of, a pe Hon

(1) whose license is suspended or revoked, urcept as otherwise pro-
vided in this chapter; S .

%2.) who failB to up[p.ear in court for the adjudication of a certain
vehicle, driver or traffic ofTense when tho person’s appearance is re-
quired hy statute, requlation or court rule; .

(3) who is an habitual user of alcohol or unotlier drug to such a
degree that the person is incapable of safely driving o motor vehicle;

4) IRepealed, §4 ch 42 SLA 19881 .

(5) when the department, based upon medical evidence, has deter-
mined that because of the person's physical or mentul disability the
person is not able to drive a motor vehicle safely; .

.(6? who is unable to understand official Itafllc control devices as
displayed in this state or who does not have a fair knowledge of traffic
laws and requlations, as demonstrated by an examination;

(7) who has knowingly made a false statement in the person’s appli-
cation for a license or hag committed fraud in connection with the
Ferson's application for, or in obtalnm% or attempting to obtain, a
icense, or who has not upplied under oath on the form provided for the
purgose of obtaining or attempting to obtain a license or permit; or

(8) who is required under AS 2820 to furnish proof of financial
responsibility and who has not done so. (§ 19ch 178 SI.A 1978 am
§ 4ch 42 SLA 1989)
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Effect of emendmente. — The 1988 (btU), rrinling to pe*rson*wilh mental din-
amendment repenird former esh«ectinn  nhililie* or OISEASE

Sec. 2815041 Classification of drivers’ 1.-enses. (a) The com-
thiHsioner shall provide by rePuIation for the claRnification of drivern’
licenses. The regulations shall r.pecify iicense classifications which are
reawjnably necessary for the safe operation of the various IyFeB, sizes
and combinations nf motor vehicles. The reqgulations shnll also estab-
lish medical standards, standards of driving conduct nnd proficiency,
and other standards governing the issuance, renewal, or denial of
these licenses. The department may examine each applicant to deter-
mine the applicant’s qualifications according to the class or license
applied for, nnd upon |ssum? a driver's license the department shall
indicate- on the license the classification for which nn apé)licant for a
license hns ?ualmed by examination. The regulations and any subse-
quent modifications under this section become effective oniy if ap-
Eroved by a concurrent resolution adopted by a majority vote of each

ouse of the legislature.

(b) A person may not drive a motor vehicle when in use for the
transportation of Eersons for compensation until the person has ap-
plied for nnd has been issued n license for that purpose under (a) of
this section. The department mnr not issue a license under thia sub-
section unless the applicant is nt feast 19years of nge, hns had at least
one yenr of driving experience, nnd the department is satisfied as to
the applicant's good chnrnctcr, competence and fitness to be licensed;
nor moy the department issue the license until proper application has
been made nnd all required drivin?, written, and physical examina-
tions have been successfully completed. A license issued under this
subsection expires on September 1 of the year following issuance.
Application for renewal may be made by submitting to the depart-
ment the results of a current physical examination and paying the
required fee.

tc) A person mny not drive a commercial motor vehicle until the
person applies for and is issued a license for that purpose under (a) of
this section. The department mny not issue a license under this sub-
section unless the applicant is at least 19yeurs ofage, hns held a valid
driver's license at least one yenr, and has successtully completed all
required driving tests and written and physical examinations. In this
subsection, "commercial motor vehicle" has the meaning given in AS
2832.900. (5 19ch 178SLA 1978 nm § 2ch 104 SLA 1985 nm § 2ch
19 SLA 1980)

Effect of amendment*. — The 1985 transporting achnolago children or an-
amendment ndded subsection (ch other" preceding “r.inUir vehicle" in the
The 1986 nmendment deleted 'Vhnol firsl senlence of nuhserlinn IlI),
bun transporting nrhonl children, or e Inin

50
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NOTES TO DECISIONS

5 28.1b°46

The regulation* established hy the StAgno, Ct App Op No. 726 ih'ilo No
commissioner do not provide for a A I5BSI, I"2d (1987).
Jdriver's license for dll alrboat State v

Sec. 28.15.046. Licensing of school bus drivers, (a) In addition
to the requirements of AS 28.15.041(a), n person mny not drive a
school bus transporting Behool children to or from a public school to
enable them to participate in clans or a school activity, or a bus trans-
portln%school children to or from a public school for classroom studies
until the person has npplied for and has been issued a license for thnt
purpose under this section. This subsection does not apply to a person
or motor vehicle exempted under regulations adopted by the commis-
sioner. In this subsection "classroom studies" meanR curriculum stud-

ies, that take place in n public school buijldin . .
(bs tlahe d%partment Pnay not Issue a ‘loenge under this section un-

licant

less the a
&5 ﬁagﬁgeuaﬁtli%%ﬁ/seea% 8[)eargcﬁe a motor vehicle at least one yenr
be@sehglesﬂ@&%s@fuﬁl@pymm@t‘ed all required driving, written, and

PP ok E&AHNAEA Wtorm ation sufficient to complete a background
check consisting of a fingerprint check of national criminal records

and state criminal records ofthe state or states in which the applicant

hafsf%sé%ecdoéoﬂlett% aogfétéwa%ﬁ'reoa\'/resd school bus driver training course
established under AS 14.07.020(a)(14) or haB for the previous two

years been licensed by the state to operate a school bus.
(c) The deﬂartment mny notissue a license under this section to an

applicant who has been convicted of any of the following offenses

ithin 20 f the time. of application:
Wlw)msexue}lleaart?uge o? a'mn?moora%) I?f"rwondegree (AS 1141434 —

14600l assault in any degree (AS 1141410 or 11,41420)

hnncl%svtv,fgj/'l\,sex]p][tﬁ%ﬁ%o;o,f a minor ?AS 11.41.455);
5) contributing to the delinquency of a minor (AS 1151.130);
6) a felony involving possession of a controlled or imitation con-

tro(%da ?gllg)sr%%cremﬁé\aser%%gnloPlrn'\?‘oslv%llgjdgr)é'tribution oracontrolled or
imjtation controlled Bubstancc (AS 1171 or AS 1173);
(8) promoting prostitution in the first or second degree (AS

1](@?'1ﬂeoﬁej1%ﬁﬁ1]e%q)m ay notissue a license to an applicant who has

been convicted ofdriving while intoxicated (AS 28.35.030) within two



5 A1.15.081 Aiaska Statutes Siiitiement 5 2B.15.051

yearsoflhe lime ofnpplicnlion or to nn npplirnnl who hns two or more
F}%%Yilccryl?onr? fordriving while inloxicnled within 10years ofthe time of

“(e) For purposes ofdetermining whether nn npplicnnt hns heen con-
victed of nn ofTense listed under (c) or Ol) of this section, n conviction
under prior stole low or in nnotherjurisdiction of nn ofTense having
elements suhstnntinlly simjlar to those of the offenses listed in (c) or
(d) of this section is"considered n conviction.

ify Costs of conducting the hnckground check required under (b)(4)
of this section shnll he paid by the npplicnnt. A license issued under
this section expires on .September 1 of the yenr fpllowm%lssuance.
Application for rcnewnl mny he made by submitting to the depart-
ment (m results of @ current physical examination nnd paying the
required fee. (§ 1ch 1§ SIA 158 nm § 1ch 13 SLA 1988%

Kffeel of amendment*. — The I9HB aubnoctinn Ini. added lhe Inal two (ten-
amendment. elfeetivc Mnrch 27. 19BB. in  lenrea nnd rewrote the find nenlenrc.

Sec, 2815051 Instruction permit, temporary driver’s liccnue
nnd tipocinl driver’s permit, (n) Except ns provided in (b) of this
section, n person who Is nt least 14 years of age mny apply to the
depnriment for un instruction permit. The departmentmay, after the
npplicnnt has successfully ﬁassed nil parts of the examination under
AS 2815081 other thnn the driving test, issue to the applicant nn
instruction permit. The permit nllows a person, while having the per-
mit in the person’s immediate possession, to drive n specified type or
class of motor vehicle on a hi?hway or vehicular way or area for n
period not lo exceed two yenrs. [lte permittee must be accompanied by
a person nt lenst 19years of age who has been licensed at least one
yenr to drive the type or class of vehicle being used, who is capable of
exercising control over the vehicle and who occupies a seat beside the
driver, or who nccompnnien nnd immediately supervises the driver
M%M%e permittee drives a motorcycle. An instruction permit may be

(b)  The department, uPon receiving proper application, may issue a
restricted instruction permit effective for a school yenr or for a more
restricted period to an applicant who is nt lenst 14 years of age and
who is enrolled in ndriver education program which includes practice
driving nnd is approved by the department. The restricted instruction
permit nllows thedpermittee, when the permittee has the permit in the
permittee’s immediate possession, to drive a specified type or class of
motor vehicle; however, an approved instructor must occupy a seat
beside the permittee or, if the permittee is driving a motorcycle, the
.ermltgee must be acc.omPanled by nnd under the immediate supervi-
jon of an approved Instructor.
(c?. The depnriment mny issue n temporary driver’s license to nn

npplicnnt for n driver's license permitting the npplicnnt to drive a
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specified type or class of motor vehicle while the department is com-
pleting its investigation and determination of all facts relative to the
applicant’s eligibility to receive a driver's license. The tcmpornry li-
cense must be in the applicant's immediate possession while the nppli-
cnntis driving n-motor vehicle. A temporary driver's license is invnlid
when the applicant's license hns been issued or hns been refused for

gof]ad/.ﬁatggedepartm ent may issue a special driver’s permit to a person
who is at lenst 14yenrs of nge with the consent ofthe person’s parents,
gquardians, or spouse who is 18Kears ofage orolder, for the purpose of
driving a motor-driven cycle. Thin permit may be issued ujxin applica-
tion nnd successful completion of nil prescribed tests and fees, and is
valid for the same period of lime sb n driver’s ‘license. The permit is
notvalid in a municipality that by ordinance prohibits the driving ofa
motor-driven cycle by a person under the age of 16 years; a borou%h
may adopt the ordinance on a nonareawide basis only, unless the
power to adopt it on an areawide basis is acquired under AS 29.35.3fl0

— 2935330 or former AS 29.33250 — 29.33.290.

(e)  Notwithstanding other provisions of this chapter, the depart-
ment mag itwue a special driver’s license to a person who is under the
nge of 16 years because of the circumstances of hnrdship. Special li-
censes to be issued because of hardship shall be determined on an
individual basis by the commissioner. (8 19¢h 178SLA 1978, nm § 60

ch 74 SLA 1985 am 8 10 ch 60 SLA 1986)

EfTect of amendment*. — The 1985 The 19B6 amendment in the first sen-
amendment in euheection (d) substituted tencc of subsection (d) substituted a
"that" for "which" preceding "by onli- comma for "or" following "parents" nnd
nance" and inserted "AS 29.35.300 — inserted ", or spouse who Is IB yearn of nge

29.36.330 or former” in the lost sentence, nr older.”

Sec. 28.15.061. Application for driver's license or instruction
permit; notice of anatomical gift procedure, (a) Application Tornn
instruction permit or for a driver’s license must be made on a form
rumiBhed by the department nnd must be accompanied by the fee
required under AS 2815271 , ,

gb)) An application under $a) cf this section shall .

1) contain the applicant's full name, date nnd place of hirth, sex,

and mailing and residence addresses; , ,
(2) state whether the applicant has been previously licensed as a
driver and, if vo, when and by what jurisdiction; ,
(3) state whether any previous driver's license issued to the appli-
cant has ever been suspended or revoked or whether nn application for
a driver's license has ever been refused and, if so, the date of and
reason for the suspension, revocation, or refusal; nnd
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141 contain other information which tho department r»", reason-

gﬁgyibriwlm to dolermino (tie applicant's identity, comp, iency. nnd

(c) When nn npplicntion is received (h.ni n person previously li-
censed in nnotherjurindiction, tho depart?.mnt mny requont n copy of
the applicant's driving record from tho otherjuriwliction. UFon receipt
of thnt record hy the deportment, it becomes n part of (lie driver'n
{ﬁlcnorﬂtmethm Htnto with the mime elfect nn if the record originated in

(dﬂ An employee of the department who processes a driver's license
application, other thnn an application received hy innil, shall nnk the
npplicnnt orally whether the applicant wishes to execute nn nnntomi-
cnl gill. The department shall mnke known to nil applicants the proce-
dure for executing n gill under AS 1350 (Uniform Anatomical (lifts
Act) by displaying posters in the offices in which applications nrc
taken, by providing n brochure or other written information to each

H]egrsgr;am%valgé)lies in person or hy mail, nnd, if requested, hy provid-

(e)  Atthe time ofnpplicntion for n driver's license or nn instruction

permit, or renewal of a driver’s license or nil instruction permit, the
depnriment shnll provide the ap_Elhlcant written information explain-
ing the state's financial responsibility Inw, the mandatory automaobile
m.erar?ce requirement, nnd potential penalties foLfallure to comply
gu& Ch eﬂ\@]ﬁ 38%} 178SLA 1978:nm 8§ 5,17 ch 70SLA 1984; nm

Effect of amendment*. - The 1988 section <d), which formerly relnted to the
nmemtmenl rrpcnlcd nnd reenncted nuh-  mime subject mntter.

Sec. 2815071, Application of minors, (a) The application of n
Ferson under the age of 18years for an instruction permit or driver’s
icense must be nigned by the fulher, mother, guardian, or spouBc who
is 18yenrs ofage or older, or if there is no parent, guardian, or spouse,
then by another responsible adult who is willing to assume the obliga-
tion imposed under this section upon n person signing the application.
The application must be signed and verified before n person autho-
rized toadminister onlhs, orbe signed in the presence ofnn authorized
representative of the department.
(b) Any negligence orwilful misconductofa person under the nge of
18years when driving n motor vehicle in this stnte is imputed to the
person who signed the ni)plicntion ofthe person fora permitor license,
and thnt person is jointly nnd severally liable for dnmnge CHUsed by
the negligence or wilful misconduct of the person under the age of 18
yenrs, except ns provided in (c) of this section.

(c) 1fn minor deposits, or there is deposited on bhehalf of the minor,
proof of financial responsibility for the minor's driving of a motor

b4
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vehicle, in Ihe form mid amount required in AS 2820, then the de-
partment ma%accept the application of the minor nigned ns required
under (n) of this section, nnd, while proofoffinancial respon3|b|I|tY Is
maintained, the parent, guardian, spouse, or other responsible adult is
not subject to the liability imﬁosed under (b) of thin section.

(d) A person who signs the application of n minor for a driver'n
license may file with the department a verified written request that
the license of the minor be cunceled, When the license is canceled, the
person who signer) the application is relieved from liability under (b)
ofthiB section. (5 19ch 178 SLA 1978, nm §§ 11, 12ch 60SLA 1980)

Effect of nmendmenU. — Tlie 19B(5 nnd made rrtnlrd won! and punctuation
amendment in the firal aenler.ee of anh- change* nnd in autwection Icl inaerted “,

section Inl inaerted "or apoiiw who ia IK  npouae “
yenr* of age or older,” and ", or apouac,"

Sec. 2815101 Expiration and renewal of driver's license.
(a) Except as otherwise provided in this chapter, a driver’s license
expires on the licensee's birthday in the fillh year following issuance
ofthe license. A license mny lie renewed within one yenrofitn expira-
tion upon proper application, payment of the required fee, nnd exce()t
when a license iB renewed under (c) of this section, successful comple
tion of a test of the licensee’s e esight., , , ,

(b) The department may defer the éxpiration ol the driver's license
ofa person who is outside the state under terms nnd conditions which
the department shnll prescribe by regulation. ,

(c) A driver’s license mny he renewéd hﬁ/ mail if tho licensee com-
plies with (a) ofthis section, except thnta license mny not be renewed

by(ﬂ %He'gpplicant's license, within the previous five years, has been
revoked by n court nfter conviction for an offense under AS
28.15.181(a) or another law or ordinance with substantially similar

ele(%em%; applicant’s license, within the previous five years, has been
suspended, revoked, or denied by the department under AS 2815.165

or(g)S'PhSézzg’plblicant, within the previous five years, haB been convicted

of a moving traffic violation; o :
(4) the moBt recent renewal of the applicant’s license wbb by mail;

Or(5) the ap,olicant is 69years ofage orolder on the expiration date of

the driver's license being renewed. (5 19ch 178 SLA 1978 nm 8§ 1,2
ch 32 SLA 1983
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Effect of amendments. The 1(188 incrly relating lo the same subject matter,
amendment, effective .Innuary 1. 1989, re  nnii added suhsectiun (cl
I>ealed nml reenacted subsection in), fur

Seg. 28.IR.ini. License lo be cnrried and exhibited on tie
mnnd:

NOTES IT* DECISIONS

Cited hi Rctftirr v Stale, Ct App Op
No 016 (File No A 124H], p2d
(10801

Article 2. Cancellation, Suspension, Revocation or Lhr>itation
of Drivers" Licenses.

Heclion Section
171 Suspending privileges nf n person li ISO Court revocation ofa minor's license
reused in mintlit-r jurisdiction, re- to drive

porliiiK convictions, suspensions, 101. Court reports to department
nnd revocations

Sec. 2815105 Administrative revocations resulting

Alaska Statutes Supplement &28 15.16G

5 28.15,171 Motor Vfhicifh s 28.Di.18]

in rrimtnal prosecutions for tlist ofTense,
due pnjcess requires considerntion of the
margin nf error inherent in the hreath
testing procedure used llarrntt v. Slate.
Dep'l ufl'uh Safety, Sup 1‘1 Op. No 3212
(File No H 16921 741 P 2d 226 (19871
Applied in Chsmpinn v Department of
Puli Snfety, Sup Ct Op Nn 3074 (File
No. S-HBR, 1load (19846l unroll v

Stale, Dep't nf Puh Snfety, Sup Cl. Op
No .1212 (File Nn 8-16921. 7-41 |' 2d 226
(1987)

Quoted in State, Dep't nf Puh Safely v
('miley. Sup Ct. Op Nn .1297 (File No
317911, P 2d (19HHI

Cited In Tulowelike v. Stale, Dep't of
Puh Safeiv. Sup CI Op No 3234 IFite
No 8-17611, 743 |’ 2d 368 0 987)

See. 2815171 Sunpending privileged of a peraon licennod in
anotherjurisdiction; reporting convictions, nufipeissionn, and re-

vocations. (a) The privilege ofdriving n motor vehicle on a highway
or vehicular way or area of thin (itate given to a person licenaed in
nnotherJurisdiction is subject to suspension, revocation, or limitation
hy the department or a court in the same munner and for the same
reasons as a driver's license issued under this chapter. o
(bl The deFartment moy, upon receiving the record ora conviction
of a person licensed in anotherjurisdiction for a vehicle, driver, or
traffic offense in thia state, r rupon suspending or revoking the per-
son's driving privilege, forward a copy (if the record or suspension or
revocation to the motor vehicle administrator for the jurisdiction in
which the person convicted is licensed.  19ch 178 SLA 1978; am

chemical sobriety tests nnd refusals to submit to tests.

NOTES TO DECISIONS

"Motor vehicle for which driver™ II-
cenne Is required." — When viewed in
contest, the phrase "a motor vehirlc for
which ndriver's license is required" refers
lo s type of motor vehicle, rolher than lo
the vehicle's location. Csulkins v. Stnte,
Dep't of I'ub. Safely, Sup. CI. Op. No. 3213
(Kile No. S-16861, 743 P.2d 366 119871

Revocation for operating In parking
loL — The Department of Public Safety
may revoke the driver's license of nn in-
toxicated person who operates a motor ve-
hicle in n privately owned parking lot
held open lo the public. Cnulkina v. State,
Uep'l of Pub. Safely, Sup. Ct. Op. No. 323.1
IFile No. S-16B6l, 743 P.2d 366 (19871.

Admiaalon of nupprenned teat reaulta
held Improper. — Because no hreath
sample waa preaerved nnd no necond lest

was given to the defendant, the hearing
officer's decision to admit breathalyzer
teat reaulta which had hee'i auppreved on
due process grounds in a .riminal proaecu-
lion waa improper in a subsequent licenat
revocation hearing. Briggs v. Stale. Dep’t
of Pub. Safety, Sup. Ct. Op. No. 3'dI (Kiie
No. 3-12431. P 2d 11987).

Applied in Champion v Department of
Pub. Safety, Sup Ct. Op. No. 3074 (File
No. S-8681, P 2d (1986).

Quotes! in llarcotl v. Stale, De.'t of
Pub. Safely, Sup CIl. Op. No 3212 (File
No, S-1692), 741 P.2d 226 <19871;
Tulowelike v. Slate, Dep't of Pub. Safety,
Sup. Cl. Op. No 3234 (File No S-17541.
743 P.2d 368 (1987); Stale, Dept of Pub.
Sately v. Conley. Sop. Ct. Op. No. 3297
(File No S 17911, p.2d (19881

Sec. 28.15.166. Adminiatrntive review of revocation.

NOTES TO DECISIONS

Due process considerations. — Since
lhe name procedural safeguards npply in

civil driver’s license revocation proceed-
ingH for driving while intoxicated ns npply
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§ 13 ch 60 SLA 198f)

Effect of amendments. — The 1986
amendment in subsection In) substituted
a comma for "or' following "suapeMvon"

. , or limitation" and "or n
nnd inrerted

court™

8oc. 28.K.18L Court immpensions, revocations, and limita-

tions.
NOTF'i TO

Magistrate erred In cc/Nclic-iiing aub-
cr-vtlon (<3 applied tor defr/ndani. who
al this time of hie two cunftntoffenseo had
not been convicted uf mon- 4h)»| one driv-
ing while intoxicated offense Thomnr, v.
State, Cl. App Or- No. 431 (File Nt
A-CBil, 694 f 2d 789 (1986)

Revocation beyond life of license. —
Once i license bs valirily revoked, the re-
i ocation remains in e'Veci fee the full pe-
riod ordered eegardb.M of whether Lhe
originally velio lic*'roee migh'l otherwise
hove expired st some (>oint during the pe-
riod of invocation. Fielding v Stale, Cl.
App Op Mo. 697 (File No. A-1664),

I'2d (19871

DECISIONS

Consecutive periods of revocation.
—The DWI provision does not oxprenrily
svquire consecutive periods of revocation;
however, there ia no indication thal the

/datura intended different treatment
under thus seclion than that which it
clearly provided for under AS 28.16.291.
and them ia no rennon to diotinquiah be-
tween revocations under these two stat-
utes Fielding v. Stnte. Ct. App. Op. No.
G97 (File No. A-1664), P.2d  (1987).

PremtmpUve sentencing statutes aa
aid Id Interpreting subsection (c). —
See TuloweUke v. Stale, Dep'l of Pub
Snfery, Sup, Ct. Op. No. 32.14 (File No.
S-1" .41, 743 P.2d .168 119871
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5 28.15.185 Alaska Statutes Supplement § 28.15.5R5

Prior conviction* entered nimulta- - - .
nenunly. — All prior driving while inloxi- cated (DWII i rl““JECI to n minimum jail
rnled conviction* mimt lie counted *ep*. term of ten day* Stab v Robertaon. Ct
tlcly for purpoeo* of driver* licrnxe revn ~ APP_Op No_77H (File No A 21301,
ration following a auliaeqgiienl ronviclion, Pad l19BBI
regardlen* of whether the prior ronvic-  Applied in State v Singno, Cl App
lion* were rlered aimulUliruiialy —Op, No. 725 (File Nn A 15851. P 2d
Tuinwetike v Slate, Dep'l nf Puli. Safety, (19871.

Sup Ct Op No 3214 (File No S 17541, Cited in Caulkin* v State, hep't ol
743 P.2d 3GB (I9H?). Pub Safely,? Ct. Op No 3233 IFile

Violation of limit-'d llcen»r after Nn S-IfiHfi), Zifp 2d 3G6M987I; Slate v
conviction for driving while intoxi- \waalken, Cl. App Op. No 7B2 (File Nn.

cated. —A peroon wim drives in violation A 21421,  P.2d  <19881; Stnte. Dep'l of
uf a limited licenae thal in iaaued follow  p,p. Snlely v. Conley. Sub Ct. Op No

ing n ronviclion for driving while intoxi- 3297 (Flle Nn S-17911, P 2d (1988)

See. 28.inlfi5. Court revocation of n minor’s license to drive.
(a) Apersonwhoinntleast 11years ofage but notolder than 17ycara
ofage who is n™judicnted by aéuvenlle courtofmisconduct involving a
controlled aubntance under AS 1171 or possession or consumption of
glcoho,l Li,nder AS 4.1?.8)50| 'SUbJee(i't to revocation of the person’s

river’s license under (b) of this seclion.

(a)lb)ofT eisc%tégt[i%hnnlér{n}gﬁgsvgbe revocation for an ofTense described in

pegllgdfonroa[ fll(gsgxccoenev cggnd%sn;t”udwnnnn, the rcvocaiion mny be fora
)

(2) for a second or subseguent conviction or utjjudicntinn, the revo-
cation mny be for a period not to exceed one year.

()~ Upon conviction or adjudication ofnn olTense listed in (a) of this
section the court mny, upon petition of the person, review the revoca-
tion nrhd ma}/ restore the driver’s license, except a court mny not re-
store the driver’s license until

seéfll})nalhlﬁgséxop%eéq;nﬁr% the period of revocation imposed under this
(2) the person hns taken and successfully completed a Btate ap-
proved program ofdrug rehabilitation if convicted of misconduct in-
volving a controlled substance under AS 1171, or alcohol rehabilita-
tion if convicted of possession or consumption of nicohol under AS
04.16051); this para?raph does notnpply to a person who resides in an
nreB thnt does not offer n stale approved drug or alcohol rehabilitation
roara 0f N petson that the court determines does not need nicohol or
rug rehabilitation.

(t) Notwithstanding the provisions of AS 28.20.240 and 28.20.250,
upon conviction ofan ofTense specified in (a) ofthis section, the deport-
ment mny not require proofoffinancial resgonsmlllt before restoring
or issuing the person’s driver’s license. (3 1ch SLA 1989
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$ 28.15.191 Motor Vemu ifh §28.15211

Effective date*. - Seclion 5 ch 130
SI A I19B8, provide* “Thi* Act take* effrct
September |. 1988”

Sec. 2815191 Courtreporta to department. In) A court which
convicts a person of nn ofTense under this title ornregulation adopted
under thiB title, or another law or regulation ofthis stale, or a munici-
pal ordinnnce which requlnies the driving of vehicles, shnll forward n
record of the conviction to the department. A conviction ofa standing
or gnrkinog offense need not he reported.

(b) A canviction on n plea of nolo contendere accepted hay the court
or a forfeiture of bail or collateral deposited to secure n defendant's
appearance in court which has not been vacated is equivalent to a
conyiction lor Hrgoses of tgis chapter. - : .

(c? A court which suspends, revokes, or limits a driver's license
shall require the surrender of the licenae, and shall imnmediately for-
ward it to the department with the record of conviction nnd notifica-
tion ofthe elTective date of the suspension, revocation or limitation as
defermined under 8.15.211(h).

{8)% courtw ichﬁ?m%ta a r%/ews license, in addition to the actions
required under (c) of thia section, shall issue to the licensee a form
specifying the court's limitations imdposed upon a person's driver’s
license, and shall immediately forward to the department a copy ofthe
limitations im?os?d upon the i ense.

(e) A court shall reEort to the department every change of name
authorized b%/ it, and the name, addresa, age, description, and driver's
license number if available, of every person aejudged to be afflicted
with or suffering from a mental disability or disease, or to be nn
habitual user of alcohol or another drug. The department shall pre-
scribe nnd furnish the forms for making these reports.

(0 A municipality that accepts a fine payment nfter a plea of no
contest to a charge ofa violation of n municipal ordinnnce for which a
scheduled fine has been established shnll forward n record of the paK-
ment to the department; however, a conviction fora standing or pnr
ing ofTense need nol be reported. (§ 19ch 178SLA 1978;am § 9ch 76

SLA 1987)

Effect of amendment*. — The 1987
amendment, effective January 1, 1988,
ndded aubncctinn (D

Sec. 2815211 Periods of limitation, suspension or revoca-
tion; opportunity for hearing and surrender of license.

Cited in Stnte v. Robertson. Ct. Apn.
Op No. 778 (File No. A-23301. P2d
I19HBI



§ 28.16.221 Aiaska Statutes .Supplement §28.15.231
Article 3. Point System.

Section

221 1ainl nyrictn

211 Aaaeiwnenl iif poinla, driver im-
provement interview

Sec. 2815221 Point system. In) For the Burpose of identifying
habnually rerkless or negligent drivers nnd habitual or frequent vio-
lators of [rnfnc laws, the commissioner shnll adopt regulations estab-
lishing n uniform system for the suspension, revocation, limitation or
denial of n driver's license or driving privile?e by assiﬁnjng demerit
points for convictions for violations of traffic Taws which tire required
%é)ﬁlégported to the department under AS 2815191 and AS

(b)  The regulations adopted under (u) of this section shall include u

desi%nat.ed level of point accumulation which identifies drivers who
are habitually reckless or negligent or who are habitual or frequent
violators of traffic laws, so as to show a disrespect for traffic laws and
n disregard for the safety of other persons. In formulating the point
system authorized by this section, the commissioner shall, in the in-
terest of interstate uniformity, provide for suspension, revocation or
denial of a driver's license or privilege for on accumulation of 12 or
more points ns a result of offenses committed durln? any consecutive
12-month period or 180or more points ns a result of ofTcnsea committed
QEW%%X 24-month period. (§ 19ch 178 SLA 1978 am § 14ch 60

EfTect of nmendment*. — The 1986
amendment ndded "nnd AS 28.17 130" nt
the end tif subnoclinn Ini

NOTES TO DECISIONS

Cited in (Iregnrv v. Stnle, Ct. App Op.
No 614 IFile No A-11021, 717 P.2d 428
119881

Sec. 2815231 Assessment of points, driver improvement in-
terview. (a) Notice of each assessment of points may be given, but
notice shnll be given when the point accumulation reaches 50 per cent
of the number nl which suspension, revocation or denial is required
under AS 28.15.221(h), nnd a driver who has reached that level of
point accumulation shnll be identified as a problem driver. The de-
partment mny require a problem driver to appear for a driver im-
provement interview. The purpose of thal interview is to assist the
person who is identified asa problem driver in overcoming substan-
dard driving habits An interview under this subsection is to be con-
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ducted in nn informal manner. A driver must cornyly with any reason-
nble recommendations designed to improve the driver's driving abili-
ties which are made lo the driver during the interview.

(b)  Points may not Ik; assessed for violating a provision of a Rinle
law or requlation or a municipal ordinnnce rc-gulnting m'anding, park-
ing, equipment, air.e or weight; nor mny f)rlnts I>e assessed for viola-
tions by pedestrians. pnHsengera or bicycle riders, or Tor violations of
Frovmo.ns relnling to the prcaervatior ofilie condition of trnffic-cou-
rol devices on the highways. Points ahull be nsneosed fur violations of
ovemize oroverweight permits relating only to rentrictionv upon speed

°H5°W% fl)cfe%%géal 0cno'nvicted oftwo or more traffic violntiona commit-
ted on a single occasion, the licenRec shall be assessed points for one
ofTense only, and if the ofTen“ea involved have diTereiuli point vnlues,
the licensee shall be assessed for the offense having thte; greater point

VatHf'The time periods provided for in thie iic-rlion for the accumula-
tion of points shall be based upon the date of violation, tut points may
not be asses,ted until after conviction, eitheri poma plea ofguilty, nolo
contendere, wr a forfeiture ofbpd, or as a result ofa tritil, for violation
Of(te}}eTHeMB%irmv%'ssessed and the application of liliern against the
licensee by the department under thia section are in addition to, nnd
not in substitution for, other provisions of this chapter nnd are not a
substitute for any penalty imposed by a court, ,

(f) The notice required "under (‘a) cf this section may be given by
first class mail, (S 19¢ch 178 SLA 1978, am 5 15ch 60 SLA 1986)

EfTect of amendment*. — The 1986
amendment added eubnection (O.

Article 4. Feea.

Section
271 Feea

Sec. 2815211 Fees, (n) no feesfordrivers' licenses nnd permits,
including hut not limited #»renewals, are as follows:

(1) all rlassei of Arivers' lICENSES s $10;
%2% MOLOT=ATIVEN CY CIES s $10;
3) instruction Permit ... s ——— , 3;
4) duplicate ofdriver's license orinstruction permit ..o 3
(5) tempornry license and renewal Of PEIrMit s $3;

%6; school bus dFivers permit .....csmn.
b) In addition to the fees unde 1&1) of this aection. « .
renews a driver's license by mail shall be charged n Teeof $1 < 9¢h
178 SLA 1978, nm § 16 ch 60 SLA 1986, am * 3ch 32 SLA 1988



$ 28.15.291 Aiaska Statiitfs Sni‘i'irMKNT 528.15.291

Effect of nmrmIintrnir 'Hip I9HH
mticndinrnl, effective January 1. 1989.
oltli-d mil...iilmu ibl

Article b Driver LireiiHc ViolnlioiiH.

Sec. 28.Ui.29t. Driving while license cnnceled, NiiN|>eude(l, re-
voked or in violniinr* of limilntion.

NOTES TO DECISIONS

Mandatory minimum sentencing Stnte, Cl. App Op Nn 682 (File No

provisions held constitutional, — lee A 1664), P2d 11987).

Iteoecker v. State, Ct App Op. No 636 Cnnvirtlon affirmed though notice

tKile No A-12481. I*2d (1986) of suspension of lleensr nol received.
Required mental state. — Proof of Where lhe nppclisnt hnd been fur-

criminal negligence is the required men-  nished with written nolire of the financial
Dili slate In show n violation of AS responsibility Inw as required by AS
/it in 291. (iregory v State, Ct App Op. 28 20050 nnd hnd expressly lieen told
No OH (Kile No A 1102), 717 I>2d 428 that his license would bo suspended if he

11980). did not comply wilh the financial respon-
Probable cause to arrest for driving  sibility alnule, his conviction under this
with revoked license. - See Ford v. section wns affirmed even though lie
State. Ct. App. Op. No. 474 (File Nn. never received formal notice of suspension
A 490). 699 |’ 2d 889 (1986). of his license, when the post office msde
Prerequisite to suspension, — A  three unsuccessful attempts nl delivery to

driver's licor.se or privilege lo drive can- the appellant’s address of record. Alexan-
not properly lie suspended unless the der v. State, Ct App Op No 57.1 (File
driver wns in fact lirensed or otherwise  No. A 696), 712 1I’.2d 416 (19B6l.

actually privileged to drive a motor vchi- Conviction nnd sentence affirmed.
rle within the stale Rnlierts v. Slate, Ct. — See Keoccker v Stale, Ct App Op. No
App Op. No. 478 IFile No A 342l. 7(H) 6.16 (File No A-1248), P.2d  (1986)
I"2d 815 (1986). Minimum jail term for violation af-

Revocation beyond life of liccnae. —  ter conviction for driving while intoxi-

Once n licenae ia validly revoked, the re- cated. — A person who drives in violation
vocation remains in effect for the full pe- of n limited license that in issued follow-
riod ordered, regnrdicRs of whether the ing n conviction for driving while intoxi-
originally valid license might otherwise cated (DWI) ia auhject to a minimum jail
iibvp expired al aome point during the pe  term of ten dnya. State v. Itohertson. Cl
riod of revocation. Fielding v. Stnte, Ct.  App. Op. No. 778 IFile No. A-2.110).

App Op, No. 697 (File No. A-1664l, P.2d 119881
P 2d (1987). Conviction reversed. — The fart thnt

Hy prescribing n nnc-yenr period of re- a defendant’s license hnd been sunpended
vocation upon conviction of driving while  for driving while intoxicnted did not have
his license wns revoke- ()W I1.KI, nnd hy probative value ip evaluating the defen-
exprcedy requiring that period to he dants conduct nl the litne of arrest fo-
ndded to tha period already in existence at  violating this section; nnd the trinl judge
the time of the otTense. this aection mnkca  abused his discretion in admitting the evi-
clear the legislatures intent to treat the dence nf two prior convictions for driving
added period aa an extension of original  while intoxicated hecnuso the jury might
revocotion. In efTect, then, the additional  have been prejudiced. 11 could not be said
period of revocation rcinlca back to the timt the error was harmless, so the convic-
original revocation; ns long nn the original  tion was reversed Nelson v. Stale, Cl
revocation will be vnlid, even if. whenitin ~ App Op No. 427 IKilo Nn. A-264). 691
ordered. Ihe defendnnl technically no lon- p.2d 11156 119841
ger hns i license to revoke. Fielding v.
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Motor Vmihtkr 28 20.050

$ 28.17.051
Conviction and ne-ilenre reversed 411(File No A 4H2).692 P 2d 9761|'W4i.
since "vehicular way or area.” an element Dunlop v State. Sup ‘I Op No 188

nt subsection fa), does not include a pri  (File Nos S 929. S I Hill, 721 P2d 604

.-i« .uined parking lot Connerv Sinte. 119811 Ynncv v Slate, t't Apf Op No
*'rn*' R'r< X iFile Nos A 1192 A 14111 P2d



lft 2815010 Alaska Statutes ft 2815011

Chuptor 15. Drivers “Licenses.

Article

1 Issuance, Expiration and Renewal nf Lircnaos (M2Hm €11l 28 151511

2 t'ancellalion, Suspension, Urvocation or Litntinlion nf Drivers' Lirrnaes
(2815 1AL -28 15271

3 I'ninl Svalem Hi 2415221 28 15.201l

¢ Few Ift 28.15 271>

5 Driver License Violations lit 28 I5 2HI 28152811

Collateral references. - 7A Am Jur 01 (MS.. Motor Veliirlrs. (( HO In
28. Automobiles noil Highway TriilHc, KM 50
C IMbet aeq

Article I Issuance, Expiration nnd Renewal

of Licenses.
Section Section
1 Drivera must be licenaed 91 Department mny require
2l Fcraona exempt from driver licensing re-examination

1a Expiration and renewal of driver's
licenae; re-examination

3l I'eraona not to be licensed
(1 Classification of drivera' licenaea

Sl Instructinn permit, temporary Il Licenaea issued to drivers;
driver's license and special driver's anatomical gift document
permit 121 Restricted driver's licenae

61 Application for driver's license nr 131 License to lie enrried nnd exhibited
instruction  permit; nntire of on demand
Anatomical gilt procedure 1(1 Duplicate driver's license

71.  Application nf minora 151. Records In lie kept by the Hrpnrtmen*

81 Examination of npplicnnta

Sec. 28.15.010. License required./Repealed, S 19ch 178SIA 1978.1

Sec. 2815011 Drivers must be licensed. <>A person may not he
denied the privilege to drive n motor vehicle upon n highway in this
stole, except na prescribed by Inw.

(b) Every person exercising the person’s privilege to drive, or
exercising any degree or physical control of a motor vehicle upon n
highway, vehicular way or area, or other public property in this state,
is required to have in the possession of the person a valid Alaska
driver’s license issued under the provisions of this chapter for the type
orclass of vehicle driven, unless expressly exempted by law from this
requirement.

() A ﬂerson licensed under theé){ovisions ofthis chapter mny exer-
cise in this state the prmlege to drive a motor vehicle und is subject
to the restrictions prescribed by this chapter. A municipality may not
require a person to obtain any otherdriver’s license to drive or operate
a motor vehicle in this slate, (ft 19ch 178 SLA 1978)
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ft 2815015 Moron Vkiiicies ft 2815021

NOTES TO

Maximum penalties for subsection
(b) violation!. — Although a violation of
subaecilon Ibl carries no mandatory mini-
mum sentence equivalent to the 10day
jail lenience and one-year licenae revo-
cmi-i of AS 2H 15.29]lal. the available
maximum penaltiea under AS

Collateral reference!. —7A Am Jur
A, Aulomnbilra nnd Highway Traffic,
it 97.98

60C J.S., Motor Vehicle!. Il 1(7 to 1(9

Civil righta and linbilitiea aa affected by
failure lo comply wilh regulation! aa lo
licenxing of operator, 16 ALR 1108, 35
AIR 62. 3B ALK 1038. (3 ALK 1153, §
ADR 37(, 58 AIl.R 532. 61 Al.R 1190. 78
ALR 1028, 87 ALR 1(69. Il ALR 1258,
163 ALR 1375.

Validity of statute relating tn granting

DECISIONS

28 35 2318a) and (bl are the name Franria
v. Municipality i,rAnchorage.Ct App (lp.
No 70 (Kile No. 56591, 641 I'2d 226
11982)

Cited in Dowry v State. Cl. App Op.
Nn 181 (File Noa 6328, 6(3(1. 655 I*2d
780(19821

nr revocation of licenae or permit to
cperntp nutoinohile. 71 A1.LR616. 108 ALR
1162, 125 ALR 1(59

Lack of automobile operator'! licenae aa
evidence of negligence, 73 ALR 162, 29
ALR2H 963

Validity nnd conatmction of alnlulv
making it a criminal ofTenae for the
operator of a motor vehicle not toenry or
diaplay bin operator! licenae, 6 ALR3d
Soc

Secs. 28.15.015, 28.15.020. Medical exams; exemptions./Repealed,

§ IPch 178SLA 19781

Sec. 2815021, Persons exem
following persons are exempt from

(ft from drivor licensing. The
r

iver licensing under this chapter:

(1) an employee ofthe United States government while operating a
motor vehicle owned by or leased to the United States government and
being operated on official business, unless the employee is requ. ied by
the United States governmentcr an agency ofthat government to have

a state driver's license;

(2) anonresident who is at least 56years ofage and who has a valid
driver's license issued by another jurisdiction; how' “er, nn Alaska
driver's license must be obtained by the end of a 90-day period after

entry into the stnte:
)

amember ofthe armed forces of the United Steles who hns vnlid

driver's license issued by nnother jurisdiction when the permanent
residence of the member is maintained in thatjurisdiction;

(4) a person when driving an implement of husbandry, as defined by
regulation, which is only temporarily driven or moved on a highway,

(t 19¢ch 178 SLA 1979)

Collatersi reference*. — 7A Am. Jur.
2d, Autortiobilea nnd Highway TrafTic.

1Q to 108.

60CJ S. Motor Vehidea.« 150 (o 153.

Constitutionality and construction of
atalulea with reapecl to nonresident motor
vehicle operator!" or drivera' licenaea. 82
ALR 1392
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t 2B.ir.s> Ai.akka Statutes § 28.15.031

Sec. 2H.iR.030. Versons not to lie licensed. IRepealed, § Iff ch 178
SLA 19781

See. 2815031 Persons not lo he licensed, la) The department
may notissue i driver's license to a person who is under the nge of 16
yenrs, except that the department mny issue a permit under AS
2815051 or a restricted license under AS 2815121,

Ib) The department may not issue nn original or duplicate driver’s
license to, nor renew or reinstate the driver’s license of, a person

11)  whose license iHsuspended or revoked, except as otherwise pro-

vided in this chapter;

g2_) who fails to nppear in_court for the adjudication of a certain
vehicle, driver or trafTic ofTense when the person's appearance is
required hy statute, requlation or court rule;

?3) who is on hnhitunl user of alcohol or another drug lo such a
degree thnt the person is incapable of safely driving a motor vehicle;

F4) who hns previously been adjudged to be afflicted with, or
suffering from, a meninl disability or a disease nnd who has not. at the
lime ofapplication for the license, been restored to competency by the
methods provided by law;

(5) when the department, bnsed upon medical evidence, hns deter-
mined that because of the person’s physical or mental disability the
person is nol able to drive a motor vehicle safely; .

(6? who is unable to understand official traffic control devices as
displayed in this stnte or who does not have a fair knowledge of truffle
laws nnd regulations, ns demonstrated by nn examination; .

(7) who has knowmglyé made a false statement in the person’s appli-
cation for a license or has committed fraud in connection with the
Ferson's application for, or in obtamln% or attempting to obtain, a
icense, or who hns notapplied under oath on the form provided for the
purpose of ohtnining or attempting to obtain a licence or permit; or

(8) who is required under AS 2820 to furnish prooT or financial
responsibility nnd who hns not done so. (§ 19ch 178 SLA 1978)

NOTES TO DECISIONS

SIAtnl in Commercial KiahertPB Entry ~ 2011(File No. 44541.508 P 2d 12>5 ( 19R0)
Cumin'll v Apokednk, Sup. t't Op Nn

Collateral refrrenre*. —7A Am .Jur  of automobile registration licenae, or
2. Anloinolilea und Highway TriilHc,  drivera licenae. 115 AL.R 1376, 55 Al,R2d
IHIn 111 1011
00 (M S. Motor Vrhirlra. $4 154. 155, Denial, auapenainn. nr cnncellatinn of
Cnnsliltilionnlily nf alatute which  drivera licenae hecnuse of physical disease
innkea prnnl of financial ron[>onnil>itity  or defect, 38 ALIt.1d 452.
condition of granting. nr nf nnnaiiRpcnainn

Q)

I 28.15.040 Mr.Zaa Veuktes 5 28.15.051

Validity, construction, nnd npplicathn
nf a/je requirements for licensing nf motor
vrhirle operators, &i ALIllil 475

Sec. 2815040 Instruction permits nnd temporary licenses,
/Repealed, § 19ch 178 SLA 1978]

Sec. 2815041, ClaRnification of drivera’ licenses, (a) The com-
missioner shall provide by re?ulation for the classification of drivers
licenses. The regulations shnll specify licenae classifications which are
reasonahbly necessary for the safe operation of the various tyfoes, sizes
and combinations of motor vehicles. The regulations shall also estah-
lish medical standards, standards of driving conduct and proficiency,
and other standards governing the issuance, renewal, ordenial ofthese
licenses. The department moy examine each applicant to determine the
applicant's qualifications according to the class of license applied for,
and upon issuing adriverulicense the departmentshall indicate on the
license tha clussificatif'n for which nn applicant for n license has
qualified by examination. The regulations nnd any subsequent modifi-
cations undev this seition become effective only if approved by a con-
cuirent resolution adopted by a majority vote of each house of the
legislature.

Ib) A person may noldrive a school bus transporting school children,
or a bus transporting school-age children or another motor vehicle
when in use for the transportation of persons for compensation until
the person has applied for and has been issued a licence for that
Eurpose under 1a§of this section. The department mnP/ not issue a
icense under this subsection unless the applicant is at least 19 years
cfage, has had at least one year ofdriving experience, and the depart-
ment is nitisfied as to the applicant’s good character, competence and
fitness to be licensed; nor may the department issue the license until
proper application haa been made and all required driving, written,
and physical examinations have been successfully completed. A license
ietiued under this subsection exr)ires on September 1 of the year
following issuance. Application for renewal may be made by sub-
mitting to the department the results ofa current physical examina-
tion and paying the required Tee. (§ 19ch 178 SLA 1978)

Sec. 28.15.050. Applications. /Repealed, § 19ch 178 SLA 1978/

Sec. 2815051 Instruction permit, temporary driver's license
and special driver's permit, (a) Except ns provided in (b) of this
section, a person who 1a at least 14 yenrs of nge mny npply to the
department for nn instruction permit. The department may, after the
npplicnnt has successfully ﬁassed all parts of the examination under
AS 2815081 other than the driving test, issue to the applicant an
instruction permit. The permit nllows a person, while ha.v_indg the
permit in the person's immediate possession, lo drive a specified type
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or clnss of motor vehicle! on n hi%hway or vehicular way or area for a
period not to exceed two years. The permittee must be accompanied by
a person nl lenst 19years ofn?e who hns been licensed at Ieastonerear
lo drive the iypc or class of vehicle being used, who is capable ol
exercising control over the vehicle nnd who occupies a sent beside the
driver, or who accompanies nnd immediately supervises the driver
when the permittee drives a motorcycle. An instruction permit mny Ik
renewed.

(b) The depnriment, upon receiving proper application, mny issue a
restricted instruction permit effective for a school year or for a more
restnctedJ)erlod loan applicant who is at least 11years ofage ami who
is enrolled in a driver educntion program which includes practice
driving nnd is approved by the department. The restricted instruction
permit nllows the permittee, when the permittee hns tho permit in the
permittee's immediate possession, to drive a specified type or class of
motor vehicle; however, nn approved instructor must occupy a seat
beside the permittee or, if the permittee is driving n motorcycle, the
permittee must be occoinpnnicd by nnd under the immediate supervi-
sion of un approved instructor.

(c?l The department may issue a temporary driver's license to nn
applicant for a driver’s license permitting the apﬁllcant to drive a
specified type or class of motor vehicle while the department is
completing its mvestl%anon and determination of all facts relative to
the applicant's eligibility to receive n driver’s license. The temporary
license must be in the applicant's immediate possession while the
applicant is driving a motor vehicle. A temporary driver's license is
invalid when the applicant’s license hns been issued or hns been
refused for good cause.

(d) The department may issue a special driver’s permit lo a person
who'is nt lenst 14years ofage with the consent of the person's parents
or guardians Tor the purpose of driving a motor-driven cycle. This
permit may be <ssued upon npplicntion and successful completion ofall
prescribed tests and fees, and is valid for the same period oftime os a
driver's license. The ﬁermit in not valid in a municipality which by
ordinance prohibits the driving of a motor-driven cycle by a person
unde; the nge of 16 years; a borough may udopt the ordinance on a
nonareawide basis only, unless the 8ower to adopt it on nn areawide
basis is acquired under AS 29.33.250 — 29.33.290.

(e) Notwithstanding other provisions of this chapter, the depart-
ment may issue a special driver’s license to a person who is under the
nge of 16 years because of the circumstances of hardship. Special
licenses to be issued because of hardship shall be determined on nn
individual basis by the commissioner. (§ 19ch 178 SLA 1978)
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NOTES TO DECISIONS

Cited in Frnnrin v Mtmiripnlitv nf
Anchorage. CI. App Op. Nn 70 (Kiln Nn
56801, fill P.2d 22(5 (10821.

Collateral refrrencra. — (80 (U S, ofage rwpiin-inenla for licenning of motor
Motor Vehicle*. 5 155. vehicle npnrntma. PR AMi.1t) <75.

Validity, conalruction, nnd npplicnlion

Sec. 28.15.060. Applications of minora. IRepeal'd, 8 19ch 178 SI.A
19781

Sec. 28.15061. Applicant, for driver’s license or instruction
permit; notice ofanatomical gift procedure, (aLAppllcanon for nn
instruction permit or for n driver’s license must be made on a form
furnished by the department nnd must be nccompnnied by the fee
required under AS 2815271

(b) An application under in) of this section shnll

(1) contain the applicant's full name, date nnd pince of birth, sex,
nnd mailing and residence addresses;

(2) state whether the applicant has been previously licensed na a
driver and, if so, when and by whatjurisdiction;

(3) slate whether any previous driver's license issued to the nppli-
cnnt has ever been suspended or revoked or whether nn application for
adriver's license hasever been refused and, ifso, the date ofand reason
for the suspension, revocation, or refusal; and

(4) contain other information which the department mny reasolnab!Y
require to determine the applicant's identity, competency, nnd eligibil-
ity.
(c) When an application is received from a person previously
licensed in anotherjurisdiction, the department may request a copy of
the applicant's driving record from the otherjurisdiction. Upon receipt
ofthatrecord by the department, it becomesa partofthe driver's record
in this state with the same efTect as if the record originoted in this
state.

(dl The department shall, by placement of posters and brochures in
the office where the application in taken, make known to the applicant
the procedure necessary to complete a document of gift under the
Uniform Anatomical Gilts Act (AS 1350).

(e)  Atthe time ofapplication for a driver's license or nn instruction
permit, or renewal of a driver’s license or an instruction permit, the
departmentshall provide the applicant written information explaining
the state’s financial responsibility law, the mandatory automobile
insurance requirement, and potential penalties for failure to comply
with the law. (8 19ch 178 SLA 1978, nm §§ 5, 17ch 70 SLA 1984)
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Kffeel of amendment*. Tho 1984 1989, rrpenl* sulisectinn li>)

amendment, effective .fnnunry 1. [HBfi, t'olintcrnl reference*. —7A Am Jur

mltM subsection (ol 2d. Automobiles .mil Illghwny TrnfTir,
Postponed amendments. — .Section 5 it!)

17, rli 711 81.A 1984, effective January |, GO ('.1S. Mnto.' Vehicles, 4 1GG

See. 2,1.15070 Examination /Repealed. 8 19ch 179SLA 19781

See, 2815071 Application of minora. (n) The npplicntion of n
Ferson under the nge of 18yenrs for nn instruction permit or driver's
icense must he signed hy the fnthcr, mother or gunrdinn, orinhere is
no pnrentorguardian then by nnother responsible ndult who is willing
P) nsN'diie the obligation imposed under this seclion upon a person
signing Ihe npplicntion. The application must be signed nnd verified
before n person authorized to administer onths. or be signed in the
presence of nn nuthorized representative of the deportment.

ih) Any neghgence orwilful misconduct ofn person under the nge of
18years when driving n motor vehicle in thin stnte in imputed to the
person who signed the npplicntion of the person for n permit or license,
nnd thnt person isjointly nnd severally liable for dnmnge caused by the
negligence or wilful misconduct ofthe person under the nge of 18yenrs,
except us provided in (c) or thin section.

(cl If a minor deposits, or there indeposited on behalf of the minor,
proofoffinnncinl responsibility for the minor's driving of n motor vehi-
cle, in the form nnd amount required in AS 28 2\ then the deportment
may accept the npplicntion of the minor signed nn required under |.
of this section, und, while proof of financial responsibility is main
lained, the parent, guardian or other responsible ndult is not subject to
Ihe liability imposed under Ib) of this section.

(dI' A person who signs the application of n minor for n driver’s
license may file with Ihe department a verified written request that the
license of the minor be canceled. When the license ia canceled, the
person who signed the application is relieved from linhility under (b)
of this section. (§ 19ch 17/8SLA 1978)

Collateral references. - <'miniruction  npplicnlion for vehicle- operators license
nnd effect of statutes which make pnrent, linhle for licensees negligence nr wilful
cuntoHinn. or other pernnn signing minor's  misconduct. ZDAl.R2d 1020

Sec. 281 980. Issuance. /Replied. $ 19ch 178 SLA 1978 ]

Sec. 28.15.081 Examination of applicants, (a) Tho department
shall examine every npplicnnt for ndriver's license. The examination
shall include a testofthe applicant's (1leyesight, (2)ab|l|tY to rend and
understand ofiicial traffic control devices, (3 knowledge ofsnfe driving
practices, (-1) knowledge of thn effects of nicohol nnd drugs on drivera
nnd the dangers ofdriving under the influence nf nicohol or drugs, (5)
knowledge of the laws on driving while intoxicnted, (6) knowledge of
(he laws on financial responsibility and mandatory automobile linbil-
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ity insurance, nnd, (7) the traffic laws nnd regulations of this stnte. The
examination mny include ii demonstration of ahility to exercise ordi-
nary nnd reasonable control in the driving ofii motor vehicle ol the type
nnd general class of vehicles for wh :b the npplicnnt seeks n license.
However, un npplicnnt who hns not been previously issued n driver’s
license by this or nnother jurisdiction must demonstrate ability, and
must present medicnl information thnt the depnriment reasonnbly
requires to determine fitness to safely drive n motor vehicle of the type
nnd gcnornl class of vehicles for which the applicant seeks a license.

(bL The commissioner shnll adopt regulations under the procedures
established by AS 441)2 necessary to implement this section nnd the
department mny obtain the services ofi nnd consult with, medicnl
authorities whose specialties relate to driving ahilities for the purpose
of making the medicnl determinations necessary under this section nr
AS 2815091 or 2815101 Regulations adopted under this section
must be approved by a concurrent resolution adopted by majority vote
ofeach house ofthe legislature b fore becoming effective. The require-
ments of the eyesight test under this section mny also be satisfied by
presenting the current certification of a licensed physician or
optometrist thnt the applicant’s vision meets or exceeds the standards
established by the department. The commissioner shall request and
receive assistance from the commissioner of health and social services
in implementing this section. o . .

(c) A requirement for a medical examination under this chnpter in
satisfied if the né)plicnnt is the holder of a current and valid first- or
second-class medical certificate issued under federal aviation regu-
lations and hns satisfied nny ap[phcable reﬂuwementofthe Department
of Education relating to teats for tuberculosis if applicable.

(d) The department may enter into agreements with other stnte
ugencies, municipalities, or qualified persons for the purpose of con-
ducting the examinations required under this chnpter. (E 19¢h 178
SLA 1978 nm § 2ch 77 SLA 1983, nm 8§ 6, 17ch 70 SLA 1934)

Effect of amendments. — The 1983 sibility nnd mandatory automobile liabil-
nmendment in the necond sentence of sub- ity insurnnre, nnd, (7)" for “nnd (5)
section (a) added the (11 (2), and (31 desig-  knowledge of the Inws relating to driving
nations to existing language, added ", (4)  while intoxicated and" in the second sen-
knowledge of the effects ... (41 driving  tence in subsection (nl.
while intoxicated,” and created the Postponed amendments. — Section
present third sentence from the end nfthe 17, ch. 70, SI,A 1984, effective-Innunry 1,

former second sentence The amendment 1989, repeals (a)(0) of this seclion.
nlso made minor word changes Collateral references —7A Am. .lur.

The 1984 amendment, effective .lanunry ~ 2d, Automobiles nnd Ilighwnv Traffic,

I. 198fj. substituted "(5) knowledge of lhe 4 111
lows on driving while intoxicnted. (Gl @00.1 S . Motor Vehicles. 4 I1GG

knowledge of the Inwson finnncinl respon-

Sec. 28.15.090. Access to license. IRepealed, 8 19ch 178 SLA 19781
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Hoc. 2815091 Deportment mny require re-examination. If the
deportment linn pond cnunc to believe thnt n licenned driver ininrompe-
tent or ntherwine not qualified to he licensed, it may upon written
untiee nl nt leant 10dnyn lo the licensee require the licennee lo mihmit

lo nn examination. Upon conclusion of Ilie examination, the depart-

ment nimll lake action an may lie appropriate and may cuncel Ihe
licenne of the person, or may issue a restricted license under AS
2815 121, or restrict Ihe type or class of vehicles thal the person mny
drive. If the licensee refuses nr neglects to submit lo examination, the
department may suspend the driver's license tintil The licensee
cloo%lles wilh the requirements of re-examination. (8 I') ch 178 SLA

Ccillntcriil references.  7A Am liir
iM.  AnlimmliilcH mid llifjliwnv Tmllir.
5 111

Sec. 28.15.100. Duplicates. IRepealed. § I')ch 1>8SLA 19781

Sec. 2815101 Rxpirution and renewal of driver's license;
rc-cxnminntion. In) Unless otherwise provided in this cha%ter, a
dri er's license expires on the licensee’s dnte of birth in the lllth year
following issuance of the license. A license is renewable within one
year of its expiration upon proper application, successful completion of
a lest of Ihe licensee's eyesight, nnd payment of the required fee.

Ib) The department mny defer the expirnlion of lhe driver’s license
of a person who is outside the stale under terms and conditions which
lhe department shall prescribe bv regulation. <§ 1) ch 178 SLA 1978)

'nlintern|..references..— 7A Am. .lur,
20(, AttomnlileH” nnd ~ Hiahwny Trnlﬁe,
« 102. 10,1

60 C..I S, Motor Vf'hictpR, IS 156.

Sec. 28.15.110 Restrictions. /Repealed, § 19ch 178SLA 19781

Sec. 2815111 Licenses issued to drivers; anatomical gift
document. In) Upon successful completion of the npplicntion nnd all
required examinations, nnd upon payment of the regullred fee, the
deé).artment shnll issue to every qualified applicant n driver's license
indicating the type or ?enleral class of vehicles which the licensee mny
drive. The license shall displny

(1)n distinguishing number assigned to the license;

(2) the licensee’s full name, address, dale of birth, brief physical
description, nnd color photograph; and

(3) either a facsimile ofthe signature of the licensee or a space upon
which the licensee must write Ine licensee's usual signature with pen
nnd ink. A license is not valid until signed by the licensee. If facilities

Cf,
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are not available for the taking of the photograph required under this

section, the department shnll endorse on the lie aise, the words "valid

without prhotograph." , ,

~(b)  The department shall provide, nt the time that nn operator
license is issued, a form for a document by which the owner ofa license

mny make nn anatomical gift under AH 1350. The document (1) may

not he Iarger than nn operator's license, (2) shall contain sufficient
space for the signature of two witnesses to the donor's net of execution

ofthe document, and (3)shnll provide n means by which the donor mny

cancel the gift. If the document mnking nn nnnUimicnl gift is executed

hy the npf)llcnnt, itshnll he scaled in plastic nnd nltnched to the license.

A srmbo indicating the existence of the annlornicnl %ift document
shnll he displayed in the lower right-hand corner on the face of the
driver's license. (§ 19eh 178 HLA 1978)

Sec. 28.15.120. Expirnlion. IRepealed, § 19ch 178SLA 19781

Sec. 2815121, Restricted driver’s license, (a) The department,
upon issuing a driver’s license, mny for good cause impose restrictions
suitable to the licensee’s driving anility with respect to .sEemul
mechanical control devices required on a motor vehicle which the
licensee drives. The deﬁartment may impose other restrictions
applicable to the licensee that it determines to be appropriate to assure
the safe operation of a motor vehicle by the licensee.

(b) The department may issue a special restricted license ornay set
out restrictions on the usunl license form. .

(c) The deﬁartment may, upon receiving satisfactory evidence of a
violation of the restrictions on n license restricted or issued under this
section, suspend the restricted license for a period not lo exceed 30

days.
. (d) A person mny not.drive a motor vehicle in violation ofthe restric-
tions imposed on a restricted license. (§ 19ch 178 SLA 1978)

Sec. 28.15.130. School bus drivers. IRepealed, § 19 ch 178 SLA
1978.1

Sec. 2815131 License to be carried and exhibited on
demand. A licensee shnll have the licensee’s driver’s license in imme-
diate possession at all times when driving a motor vehicle, and shall
present the license forinspection upon the demand of a peace officer or
other authorized representative ofthe department identified as such to
the licensee hy the officer or representative. However, a person charged
with violating this section mny not be convicted if therperson produces
in court or in the office of the nrresling or citing officer, a driver’s
license previously issued to the person that was vnlid at the time ofthe
person’s arrest or citation. (§ 19ch 178 SLA 19781
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NOTES TO DECISIONS

Allcrnning statute cannot lie used nil
mmmn* 'or obtaining Information or
evidence not related to Hip licensing
rpijulrrmpnl. Kchridf v. Stale, Sup. t'j

.. No 122:1Kile No 22n:it. 544 I* 2il Hit

fill (M S, Motor Vehicles, 5 157

Validity, construction, nml npplirntinn
of statute regarding fnilorp or refusal of
operator ol motor vpijrip todisplny license
oil dpinniiil. M.'l ALIt Kill). It Al,Kid 500.

é((:} |Repealed. &2 ch 144 SLA 1980.# o .
Except os provided otherwise in this section, information nnd

records under this section are declared confidential nndprivate. <§ 19
ch 178 SLA 1978 nm §§ 1 2ch 144 SLA 19801

Kffeel of amendments. — The IMHO subsection tdi, unit repealed subsection let.

0

1 iIrridpil  ooili'r  former  AS KfTi'rt of oltprior motivp of olTirinl in

7ﬁ rgjo_ol exercising nollmrity In ri'i]Uirp motorist to
Collateral refcrcnren.  7A Am .lor  pyjiilnl driver's license, 154 Al.lt H12

2d. Aulmniihilrs D Highway Tndlir,

i1 till, 117

See. 28.18.140. Chnnfie of/imiirv IRepealed, # Well 178SLA 1878.1

Hec*. 28.15H I. DuplirnU? driver’s llcrnst*. If n vnlid drivers
license issued under this chapter is lust or destroyed, the person to
whom the license was issued may, upon payment of the required fee,
A ~‘i.nHe. Aperson who recoversnnoriginal license for
which n duplicate has been issued shnll immediately surrender the
duplicate to the department. t§ Jich 178 SLA 1978)

See. 28.15.150. Records. IRepealed, § 19ch 178SLA 1978.1

Sec. 2815151 Records to lie kept by the department, (a) The
department mny maintain a file or

(L1every driver's license application, license or permit nnd duplicate
driver's license issued hy it;

(2)  every license which hns been suspended, revoked, canceled, lim-

ited, restricted, or denied, nnd the reasons for those actions; and

(3L all accident reports required to he forwarded to the department
under this title.

(hi The department may also maintain a file ofall accident reports,
abstracts of court records of convictions of vehicle, driver and traffic
offenses, and other information which the department considers neces-
sary to carry out the purposes of this chupter

(c)  The department shall, upon request, subject to the applicable

Prov_isions ofAS 12(52and (f) of this section and without charging a fee,
urnish a municipal; state or federal administrative orjudicial agency
with a certified abstract ofthe driving record ofa driver. The abstract
shnll'include a listing ofaccidents in which the driver has been deter-
mlned.bﬁ the department or a court of competentjurisdiction to have
been liable, convictions of vehicle, driver and traffic offenses, any
actions taken upon the driver's license, and information relating to
financial responsibility.

ld) The department shall, upon request and payment of a fee deter-
mined by the commissioner, furnish a driver ora person designated hy
thedriver wilh an abstract or the original copy ofthe computer printed
record of the driver’s record ns provided in (ct of this section.

(58

amendment innerO'd. "or n person deaig- Colli,tcrnl references. — Innpeelimi of

nnted tiy Ihe driver" and "or the original
ropy of the computer printed record" in

motor vehicle records, right ns In, H4
ALll2d 121l

See. 28.18.100. Court reports. IRepealed, 8 19 ch178 SLA1978.1

Article 2 Cancellation, Suspension, Revocation or
Limitation of Drivers’ Licenses.

Section

161. Canrellntian of drivera licenae

165. Adminiatralive revocations resulting
from chemicnl sobriety teals nnd
refusals to submit tn tesla

166. Administrative review or revocation

171 .Suspending privileges of a person
licensed in another jurisdiction;
reporting convictions, suspensions,
and revocations

Seclion

IHI. Court suspensions, revocations, nnd
limitations

tlil Court reports lo department
l,imitation of driver'n license

211 Periods of limitation, suspension or
revocation; opportunity for hearing
nml surrender of license

Sec. 2815101 Cancellation of driver’s license, (a) The depart-
ment shall cancel a driver’s license upon determination thnt

(1) the licensee is not medicully or otherwise entitled to the issuance
or retention of the license, or hns been adjudged incompetent lo drive

a motor vehicle:

2) there is an error or defect in the license; . o
3) the licensee failed lo give the required or correct information in

the licensee's application; or

b
lation upon removal 0

1978)

NOTES TO

Intent of net. — Thia act plninly
expresses the intent that all revoentiona
and suspensions of operotora' licensee be
lite act of the Department of Public Safely.
Knudsen v. City of Anchornge, Sup. Ct.
Op Noa 21, 58(File No. SBI, 358 P.2d 375
11fifiol. overruled nn nllier points. Itoherta

43 the license wns obtained fraudulently. .
The licensee mn}/ apply fora new license nt.any time after cancel-
the cause for the cancellation. (§ 19ch 178 SLA

DECISIONS

v. Stnte, Sup. Cl. Op. No. 574 (File No.
9921. 458 P.2d .140 119691, Glasgow V.
Stsi'e.Sup.Cl Op. No 016 IFile No. 10491,
469 P.VJ 6H2 119701, and Baker v. City of
Fnirhnnkn, Sup. CI. Op. No tilfl IFile No.
11411 471 P 2d 386 <1970* These canon
were decided under former AS 28 15 170
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Colliitfriil reformers. — 7A Am. .lur

2d, Aulmnnliiles nnd IliRhwn.v ['iifTic.

5 112 fl hcl

Eill 1'J.S., Motor Vehirles. 5 164 | rt
n«|.

Civil riRlita nnd lintiilitics nn affected hy
fnilnro lo roinpl.v with rcxulnlitins nn to
licensing of nntoniohilo opornlor. Ifi ALl
mm. i AMI 52, :m aik ioir. 43 ALIl
1153, 54 ALIl .174, fifi ALIt 5.12. til ALl
lino, 7H ALIt 102H. 87 ALIl 146!). III
AlLIt 1258. 161 ALK 1175

Vnliilily of statute relating to granting

Dpninl, suspension. or cnncplintion of
drivrr'n license iwesubc Orphysical a  ‘asc
nr derpcl. 38 ALR.Id 452

Necessity of notice Hnd hearing I>prm
revocHtion nr suspension of motor vehicle
driver’s license, 60 Al.R.Id 361.

Sufficiency of notice nnd hearing hprore
rpvocntinn or suspension of motor vehicle
drivpr's license. 60 ALRIil 427

Vnlidity of statute nr regulation
nuthnriring revocntion or auspension of
driver's license for renson unrelnted to use

or rrvornlinn of license or permit to  A|R |d 1251
opernle niilonmhilp, 71 ALK filfi. 118AL.II
11fi2 125 ALIt IMil

Sec. 28.15fi5. Administrative revocntionn resulting from
chemicnl sobriety teats nnd refusals to aubmit to teals, éa! If a
chemicnl lest administered under AS 28.35.031(3) to a person driving
amotor vehicle for which a driver's license is required produces a result
described in AS 2R.35.()30lal(2) or if a person under arrest for driving
nmotorvehicle forwhich a driver's license is required refuses to submit
lo a chemicnl test under AS 2835.03I(nl, n law enforcement officer
ggelléerem%ta notice nnd deliver a copy to the person. The notice shall

(11 the department intends to revoke the person’s driver’s license or
{h%n{)%srlsdoenm privilege to drive, or refuse lo issue an original license to

121 the person hns the right to administrative review of the revo-
cation nr determination not'to issue an original license:

(3L the notice tselfis a temﬁ)ornry driver's license Inat expires seven
days after it is delivered to the person;

(4)  revocation of the person's driver’s license or nonresident privi-

IeEe to drive, or a determination not to issue nn original license shall
lake effect upon expirnlion ofthe temporary driver's license unless the
person within seven days requests an ndministrntive review.

%b) After reading the notice under (a) of this section, the law
enforcement officershall seize the person’s driver's license if it is in the
person's possession nnd shnll deliver il to the depnrtment v/ith a sworn
report describing the circumstances under which il was seized.

(c) Upon receiptofa sworn report ofa law enforcement officer that
a chemical test under AS 28.35.031(a) produced n result described in
AS 28.35.030 a%(Z) orthnt a person refused to submit to a chemical test
under AS 28.35.031(a), that notice under (a) nf this section was pro-
vided to the person, nnd that contains a statement ofthe circumstances
surrounding Ihe arrest and the grounds upon which (he officer’s belief
that the person was driving while intoxicnted a motor vehicle for which

10

nf or nhilitv to o]>emnte motor vehicle. Hf

5 28.15.166 Motor Veiiicies § 28.15.106

ndriver's license is required was based, the department shall revoke
the person’s license or nonresident privilege to drive a motor vehicle in
the state, or refuse to issue an original license effective upon expiration
nfthe tengiornry driver's license issued under (a) of this seclion.

(dI The period of revocation of a driver's license hy the department
under this section shall be for the appropriate minimum period for
court revocations unde- AS 28.15.181(c). () 3ch 77 SLA 1933)

Sec. 2815.10fi. Administrative review of revocation, (a) A per-
son who has received a notice under AS 28.15.165(a) may muke a
written request for administrative review of the department's action
under AS 28.15.165(c). If the person's driver’s license hns not been
previously surrendered to the department, it shnll be suirendered to
the department at the time the request for review iHmnde.

(b) A request for review shnll be mnde within seven days nfter
receipt ofthe notice under AS 2815.1650r the right to review is waived
nnd the action of the department under AS 28.15.165$c) is final. If a
written regu.es.t for n review is mnde after expiration of the seven-day
period, nnd if it is accompanied by the applicant's verified statement
explnining the failure to mnke a timely request for a review, the
depnrtment shall receive and consider the request. If the department
finds that the person was unable to make a timely request because of
lack ofactual notice of the revocation or because of factors ox physical
mcaFacny such as hospitalization or incarceration, the depnrtment
shall waive the period of limitation, reopen the matter, and grant the
review cequest. o .

(CJ Upon receipt ofa request for review, if it appecis that the person
holds a vnlid driver’s license and thal the driver's license has been
surrendered, the department shall issue a tempornry driver’s ﬁermit
that is valid until the scheduled date for the review. A Person who hns
requested a review underthis section may request, nnd the department
may grant for good cause, a delay in the dnte ofthe hearing. If neces-
sary, the department mny issue additional tempornry permits to stay
the effective dnte of its action under AS 28.15.165(c) until the final
order after the review is issued.

(d) Apersonwho hasrequested a hearing under this section nnd who
fails to appear at the hearing, for reasons other than lack of actual
notice of the hearing or physical incapacity such as hospitalization or
inca. cerntion, waives the right to _ henring. The determination nfthe
department Hint is based upon the enforcement officer's report hecomes

final.

(e Notwithstandin? AS 28.05.141(b), the henring under this section
shnil be held nt the office of the depnrtment nearest to the residence of
the person requesting the hearing unless

(I)n district courtjudge or a magistrate hns been designated ns n
henring officer in the matter hy the commissioner; or

1
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ﬁZ) the depnrtment nnd the person agree thnt the henring In to e
heldelsewhere.

(D A review under this section shall he held before n henring officer
designated hy the commissioner. Upon the consent nf the adrninisirn-
tive directorofthe stnte courtsystem, the commissioner mny designate
ndistrict courtjudge orn magistrate toserve as the henring officer. The
henring officer shill hnve nuthority to

1) administer oaths nnd affirmations;

2) examine witnesses nnd lake testimony;

3) receive relevant evidence;

_ (4) issue subpoenas, tnke depositions, or cnuae depositions or
interrogatories to be taken;

5) rcguinte the course and conduct of the henring;

6) mnke n final ruling on the issue.

(gl The hearing under this section shull he limited to the issues of
whether the arresting officer hnd reasonable grounds lo believe thnt
the person wns driving a motor vehicle while intoxicated nnd whether

(.) the person refused to submit to a chemicnl test under AS
2835031 (n)nller beiné; advised thnt refusnl would result in the sus-
pension, revocation, or denial of the person’s license or nonresident
pr|V|Ie%e lo drive nnd that the refusnlis a misdemeanor; or

<2i the chemical test authorized under AS 28.35.031(a) nnd adminis-
tered to the person produced n result described in AS 28.35.030,'a>(2).

(Il The determinntion of the henring officer mny be based upon the
sworn report ofa Inw enforcement officer. The Inw enforcement officer
need not he present nl the henring unless either the person re(ﬁuesting
the henring or the hearing officer requests in writing before the
henring thnt the officer he present. If in the course of the henring it
becomes apparent that the testim on?/ of the law enforcement officer is
necessary to enable the henring officer to resolve disputed issues of
fact, the henring mny be continued to allow the nttendnnce of the law
enforcement officer.

()  Testimony given by the person nt the henring is not admissible
ngninst the person in a criminal trial unless the person’s testimony nt
the trial is inconsistent with thnt given at the henring.

(j) If the issues net out in (g) of this section are determined in the
affirmative by a preponderance of the evidence, the hearing officer
shall sustain the action ofthe depnrtment. If one or more of Ihe issues
is determined in the negative, the department’s action shall be
rescinded.

(kI 1f the action of the deﬁ)nrtment in revoking a nonresident’s privi-
lege to drive n motor vehicle is not administratively contested by the
nonresident driver or if the departmental action is sustained by the
henring officer, the depnrtment shnll give written notice of action
tnken to the motor vehicle administrator of the state of the person's
residence nnd to any stnte in which thnt person has a driver's license.

12
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</) A hearing officer revoking a driver’s license becnuse n chemicnl
test administered to the person produced n result described in AS
28.35.030(2)(2) mnr grant limited license privileges if the person hns
nol been previously convicted within the preceding 10 yenrs of nn
offense (A) described in AS .28..15.18.Un1f5) nr (8); or (B) under ii Inw or
ordinance in another&unsdlcnon wilh elements substantially similn;
to nn offense described in AS 28.15.181(h)(5) or (8). The privileges mny
be granted for the finnl 60 days during which the license is revoked if
the hearing officer determines thnt the person’s ability lo earn a
livelihood would be severeIK impaired and a limitntion under AS
2815201 can be placed on the license that will ennble the person to
earn n livelihood without excessive danger to the public. A henring
officer may not grant limited licenae privileges when revoking n
driver's license becnuse the person refused tosubmit toa chemical lent.

(m) Notwithstanding AS 28.05.141éd), within 30 daye of the issu-
ance of the finnl determination ofthe depnrtment, a person aggrieved
by the determination mny file nn nppenl in superior court forjudicial
review ofthe henring officer's determinntion. Thejudicial review shall
be on the record, without taking udditionnl testimony. The court mny
reverse the department’s determinntion if the court finds that the
department misinterpreted the law, acted in an nrbitrnry and capri-
cious manner, or made adetermination unsupported by the evidence in

the recqrd.

?ns gr%e filing of an nppenl under (m) of this section does not
automatically stay the department's revocation order. The court mny
?Iran.t a stay ofthe order only upon a motion and hearing, nnd upon a
mdmgi thnt there is a reasonable probability that the petitioner will
prevail on the merits and that the petitioner will suffer irreparable
harm if the order is not stayed. 1§ 3ch 77 SLA 1983

Sec. 28.15.170. Cancellation. /Repealed, § 19ch 178 SLA 1978/

Sec. 2815171 Suspending privileges of a person licensed in
another jurisdiction; reporting convictions, suspensions, and
revocations, (a) The privile?e ofdriving n motor vehicle on a highway
or vehicular way or urea of this state given to a person licensed in
another jurisdiction s subject lo suspension or revocation by the
depnrtment in the same manner and for the same reasons nsa driver’s
license issued under this chapter. o o

The depnrtment may, upon receiving the record ofa conviction
a person licensed in anotherjurisdiction fora vehicle, driver, or traffic
offense in this state, or upon suspending or revoking the person’s
driving privilege, forward n copy of the record or suspension or revo-
cation to the motor vehicle administrator for the jurisdiction in which
the person convicted is licensed. (§ 19ch 178 SLA 1978)

Sec. 28.15.180. Suspending privileges of nonresidents. IRepealed,
8 19ch 178SLA 19781
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See. 2815181 Court HUHponsions, revocations, nnd limi-
tations. (n) Conviction of nny of the following offenses is grounds for
the immediate revocnlion ofo driver's license:

(Il ninnnhiughler or negligent homicide resulting from driving n
motor vehicle;

(2) n felony in the commission of which n motor vehicle is used;

Cl) failure to stop nnd give nid us required hy law when n motor
vehicle nccident results in the death or personal injury of another;

(4)  perjury ormaking a false affidavit or statement under oath lo the
depnrtment under a law relatm% to motor vehicles;

51 driving n motor vehicle while intoxicated;

G) reckless driving;

H(,7) using a motor vehicle in unlawful flight to avoid arrest hy a peace
olTiccr;

58 refusnl lo submit to a chemicnl test under AS 28.35.032
_(9) driving while license cnnceled. suspended, revoked or in viola-
tion"of a limitation.
(b) Acourtconvicting a person ofan offense descril>ed in (a)(l)—1(4),
(6), or (7) of this section shall revoke that person's driver’s license for
not less than .10 days for the first conviction, unless the court deter-
mines that the person’s ability to onrn a livelihood would he severely
impaired nnd a limitation under AS 2fl.15.201 can he placed on the
license thnt will enable the person lo earn n livelihood without exces-
sive danger to the public. If a court, limits n person’s license under this
subsection, it shall do so for not less than 60 duys. Upon asubseguent
conviction ofa person for nnﬁ/ offense described in (og(l) — (4), (6), (7)
of this section occurring within 10years after n prior conviction, the
court shnll revoke the person's license nnd may not grant the person
limited license privileges for the following periods:
(1) not less than one year for the second conviction; nnd
%2) not less than three years for a third or subsequent conviction.
¢) Acourtconvicting nperson of nn offense described in (n)(5) or (8)
of this seclion arising out of the operation of n motor vehicle for which
adriver's license is required shall revoke that person’s driver’s license.
The revocation may be concurrent with or consecutive to nn admin-
istrative revocation under AS 28.15.165. The court may not, except ns
Prowd,ed in () of this section, grant limited license privileges for the
ollowing periods:
(1) not less than 90days if, within the preceding 10years, the person
hns nut previously beenconvicted of nn ofTense
(A) described in (2)(5) or (8) of this section: or
gB) under a Inw or ordinance in anotherjurisdiction with elements
ggctisgﬁnnally similar to an offense described in (a)(5) or (8) of this
(2) not less (ban one yenr if, within the preceding 10 years, the
person has been previously convicted of one offense

14
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A) described in (a)(5) or (8) nfthis section; or .
B) under n Inw or ordinance in anotherjurisdiction wilh elements
su ;tannally similar to nn offense described in (nl(5) or (8) of this

setion; o .

%.’IS not less than 10 years if, within the preceding 10 years, the
person hns been previously convicted of more than tine orthe following
offenses or hns more than once been previously convicted of one ofthe
following offenses: , ,

A) an offense described in (a)fS)or(8) of this section; or
~(B) nn offense under nnother law or ordinance in nnother jurisdic-
tion with elements substantially similar to nn offense tlescribed in
(a){S) or (8) of this section. o ,

d)’ A colrtconvicting a person ofnn offense tlescribed in (a)(9) ofthis
section shnll revoke thnt person's driver's license for not less than the
minimum period under AS 28.15.291(c). , ,

(e) A court revoking a driver's license under (cg of this section, or
sustaining the action of the depnrtment under AS 28.15.165(c), may
grant limited license privileges for the final 60 days during which the
license is revoked if the o ,

1) revocation was for driving while intoxicated but nol if the revo-
cation wns for refusal to submit to a chemical test of brenth under AS
28,35.032; , , . ,

(2) person has notbeen previously convicted within the preceding 10
years of nn offense , ,

A) described in (a)(5) or (8) of this section; or .

B) under a Inw or ordinance in anotherjurisdiction with elements
substantially similar to an offense described in (a)(5) or (8) of this

section; , . .

%5) court determines that the person’s ability to earn a livelihood
would bo severely impaired; nnd

4) court determines that a limitation under AS 2815201 can be
placed on the license thnt will enable the person to earn u livelihood
without excessive danger to the public. . . o ,
~(f) For purposes of this section, convictions for both drlvmﬁ while
intoxicated and for refusal to submit to a chemicnl test of brenth under
AS 28.35.031(a), if arising out of a single transaction nnd n single
arrest, are considered one previous conviction. (8§ 19ch 178SLA 1978,
am 8§ 7— 9ch 117 SLA 1982, am §§ 4 — 7ch 77 SLA 1983

Effect of amendment*. — The 1982
nmendmentauhstituted the present provi-
sions of pnrngraph (nI<5) for the former
provision!!, which rend "driving or
operating a motor vehicle while under the
influence of alcohol or nnother drug." sub-
stituted "under (old) — (41, (61. or (71 of
litis aection" for "under (nil 11— (7) of this
aection” in the firat acntence of aubaeciion
(bland for"under (al of thia aection" in the

third aenlence of aubnectinn ()1 nnd added
auhacclion Ir).

The 1983 amendment in aubaeciion (a)
rewrote the introductory Inngungc nnd
ndded paragraphs (SI nnd (91; in aubacction
(hi, in the second aenlence substituted "60"
for "30" and in the Inal aenlence inaerted
"occurring within 10 yenra after a prior
conviction"; rewrote subsection tel; nnd
ndded subsections Id), (el, and (D. The
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nmciirimrnt itlmi  inmli<  minor won)

rimriRi'N throughout t " itliiiii

NOTESTO DECISIONS

'I'lir revocation |iri>vinlonn of formrr
AH 2H.in.2KMi') wore reenacted liy the
1978 IcgifliMturr 11l HUliHerllon ill) of linn
M'rtimi Dmihfl v Stole. Hup ('l Op No
22Hi iKilr No <11521 fill) I* 21 7211119811).

For mop construing former AH
2M.1S.2KMc), wliicli nllowc.I llie Irm| rourl
no discretion lo grant n limited lirenHo (o
dlunk driving olTi'iolcro upon tlioir second
noil siilme(]Uciit convictions, nee Stale v.
(lunrdcras.Hup. Cl Op No. 1782 (Kile No.
A7)HI, rH) r 2d a?!! 119791; Dnnkn v Slain,
Hop. Cl. Op No 221(1 (Kile No <<1521.019
I’ 21 720119801.

In ordrr lo Invoke Ihr mnndalory
one-year license revocnlion pcnnlly of
paragraph ItiHI) oflliin flection, llie sec-
ond ronviclion need nol lie for Ilie same
lylie of olTciine nn llie firnl conviction
Delnrde v. Mnnicipolity or Anrhornge, Ct.
Aé)? Op. No 52 IKile No 540(11, 0:14 I' 2d
507(19811.

The one-yenr lirenne revocnlion pcnnlly
of pnrngrnpli (lillll of thin flection mny
follow nn n rcnull of n conviction for nny nr
the seven olTciihch listed under subsection
(ill of this flection reg.irdIrflR of whnl of-
fense the inilinl ronviclion wnn predicnted
iijhiii  llelnrde v.  Miiniripnlity  of

Collateral refcrenrea. — Vnlidity of
stntute or ordinance relating to grunting
or revocation of license or PErMIt to
npernle nuUiniohile, 71 Al.It 010, IOHALIt
1162, 125 Al.1l 1459.

WIlint nmniintn to conviction or ndjudirn-
linn of guilt foi pur|maes of refusnl. revo-

Anrlinrnge, CI App (Ip. No 52 (Kile No
54001. 0.14 1*2(1 507 (1981)

l'onvirlinn under nniither stntc's
fltntntc may he used for purposed of
enhnnred lirense revocnlion under snlisec
linn 1) Cnrterv Sinte, Ct App Op. No
OKI (Kile No 514 1I. 025 I*.2d .113 (19811.

Application of paragraph (h)(2) held
ciinslllulloilid. —  Appliestinn  of
three-year lirense revocation provision of
sulisection (hi to drfemlnnt whnne prior
two OMV! lopernting n motor vehicle
while under the influence of intoxicating
liijuor nr dings) convictions were in 1974
nnd 1970did not violnlo the cnnntitutionnl
prohibitions ngninsl e* pest facto laws
Carter v. Stale. Ct App. Op No (IK) IFile
No 51441. 025 I* A 313 11981).

Staled in Manderson v Sinte, Ct. App.
Op. No I9H (File No 0H941,655 P.2d 132(1
119831.

Cited in Swensen v. Municipality of
Anchorage. Sup Ct Op No. 2179 (Kile No.
4075), 010 P H74 (19HOI; Anderson v
Municipality of Anchornge, Ct. App Op.
No 89 (File No. 51181, 045 |'2d 205
11982); lllide v Stale, CI App Op. No 107
(File No 59101. 054 I*2d 1323 119821

cntinn, nr suspension of nutomnhile
E'E_ider's lirense, 111ALII 1179. 79 ALfI'ZY
i

Suspension or revocation nf driver's
lirrnno for refusnl to Inks sobriety lest, 8
AlLll2d 1904

1758e§.|_ &S%&E@l Fiirwnrding surrendered license. /Repealed, § Hl ch

Sec. 2815191 Court rcperta to department, (n) A court which
convicts n person of nn ofTense under this title or a regulation adopted
under thin title, or nnother Inw or regulation of this stnte, or a munic-
ipal ordinnnce which regulates the driving ofvehicles, shall forward a
record qfthe conviction to the department. A conviction ofa standing
or parking offense need not be reported.

(b) A conviction on a plen of nolo contendere nccepted hy the court
or a forfeiture of bail or collateral deposited to secure n defendant’s
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appearance in court which has not been vacated is equivalent lo a
conviction for purposes of this chapter. . .

(c) Acourtwhich suspends, revokes, or limits a driver's license shnll
L, Luire the surrender of the license, and shnll immediately forward it
lo the department with the record orconviction nnd notification of the
effective dale ofthe suspension, revocation or limitation as determined
under AS 281521 Kh). . . . . N .

Id) A court which limits a driver's license, in addition to the nctions
required under (c) of this section, shnll issue to Ihe licensee a form
specifying the court's limitations imposed upon n person's driver's
license, nnd shall immediately forward lo the department a copy ofthe
limitations imposed upon the license.

(e) A court shall report to the depnriment every change nf name
authorized hg il, nnd the name, nddress, nge, description, and driver’s
license number if available, ofeyerg.person adjudged to he afflicted
with or suffering from n mentnl disability or disease, or to be un habit-
ual user ofnluihol oranother drug. The depnrtment shall prescribe nnd
furnish the forms for mnking these reports. (8 1) ch 178 SLA 1978)

NOTK8TO DECISION.!

For case whrre magistrate  under former AS 28.15.190.
recommended suspension of driver'n Stated in Anderson v. Miiniripnlity of
license for three year*, bop llonrnhnn v Anrhornge, Cl. App Op. No. 89 (File Nn.
City of Anchornge. Sup Ct. Op. Nn. 121  53181,645 P.2tl 205(1982)

(FileNo 2471,377 P.2d38I (19021,decided

Sec. 28.15.200. Suspending license upon conviction in nnotherjuris-
diction. IRepealed, § 19ch 178 SLA 19781

Sec. 2815201 Limitation ofdriver's license, (n) A court ofcom-
petentjurisdiction muy, for good cause, impose limitations upon the
driver’s license of a person which will enable the Berson to earn a
livelihood without excessive risk or dan?.er to the public. However, no
limitation may be placed upon a driver's license until after a review hns
been mnde of thp Person's driving record nnd other relevant informa-
tion, nor mny a limitation he imposed when a stntute specifically
prohibits the limitation of a license for a violation of its Provisions.

(b) A courtimposing a limitation undpr this section shnll ﬁl)require
the surrender of the driver’s license; and (2) issue to the licensee a
certificate valid for the duration of the limitation. B

(c) After the termination ofa limitation as shown on the certificate
issued under (b) of this section, the license of a person on whom a
limitation wns imposed is revoked until the person receives a new
license in accordance with AS 28.20.240. (§ 19ch 178 SLA 1978, am
§§ 10 11 ch 117 SLA 1982 nm 8§ 8 9¢ch 77 SLA 1983)
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Effect of AMENAMENE. — wip 1082
ninpntimpiil. in subsection Ib), inserted Hip
item designations, inserted Hip language
beginning “and. iflim portion in convicted"
nnd ending "periiKl nf nol leas Ilinn fill
dnva" in item IIl. nnd deleted "alinM"
preceding “iwmp" in ileni 12L: nnd in nub-

acrlinn Id, mixd Hip language Iteginniiig
"or. if otherwise eligible" lo Hip pnd of Hip
mihsertion.
Tlu* 1983 Amendment in paragraph
Hill 11 deleted llitlgunge regarding revn-
cnlion of license for n period nol less limn
fill days, nnd rewrote subsection (cl

NOTES TO DECISIONS

For cnnntrurtlon with AS
28.15.291(a), wliirli pniliibiln driving
wbilp lirense is suspended, see | Mule v.

Stnte,Cl App Op No 157IFile No filllfil,
654 P 2d 1723 11982)

5 2815220 Moron Vki.iciks 5 2815.220

(d) At the end of a period of revocntion or limitation following a
revocation, a person whose driver’s license hns been revoked mny npply
to the depnrtment lor the issuance of a new license, but shnll submit
lo reexntninntion nnd pny nil required fees including n reinstatement
fee of $100. , o , ,

(e) At the end of a period of limitation, suspension, or revocntion
under this chapter, the department mny not issue adriver's license or
a duplicate_driver's license to the licensee until the licensee hns
complied with AS 2820 relating to proof of financial responsibility

(f) Unless otherwise provided by Inw, periods of limitation shnll he
mnde nt the discretion ofthe court. (§ 19ch 178SI.A 1978 nm § 12ch
117 SLA 1982, nm § 25¢ch 77 SLA 1983 nm § 7ch 70 SLA 1984)

. 987%01 28.15.210. Mandatory revocation. {Repealed, 8§ 19ch. 178SLA

See. 2815211 Periods of limitation, suspension or revo-
cation: opportunity for hearing and surrender of license, Q
Except forn point system suspension or revocation under AS 28152
— 2815241 and unless provided otherwise by low, nnd unless the
suspension or revocnlion wns for a cause thnt hns been removed, n
person whose driver’s license or privilege to drive n motor vehicle in
this stnte hns been suspended or revoked mny not npply for a new
license nor mny the person's driving privilege he restored until the
expiration of

(1)  one month from the dnte on which the license wns suspended or
revoked for a first conviction of the particular olTense from which the
suspension or revocntion resulted;

12)  three months from the dnte on which the license wns suspended
or revoked for nsecond conviction within 12consecutive months of the
siune offense from which the suspension or revocntion resulted;

(3) oneyenr from the dnte on which the license wns suspended or
revoked for n third or subsequent conviction within 12 consecutive
%g&ttrg% of the snrne ofTense from which the suspension or revocntion
~(h) A limitation, suspension, or revocntion of n driver's license
imposed hy n court takes effect on the dnte of finnl judgment, except
that if another limitation, suspension, or revocation of license is In
effect on the dnte of finnl judgment, the effective dnte of the last
imposed limitation, suspension, or revocation is nt the end of the Inst
dny of the_previous limitation, suspension, or revocntion unless the
court specifies otherwise.

(c) At the end of a period of suspension or limitation, when that
limitation follows a suspension, the person whose license has been
suspended or limited may apply to the department and, upon payment
of the proper fees, inclu inlgf a reinstatement fee of $100, be issued a
duplicate drivers license it the person is otherwise entitled to the
license under this title.
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Effect of amendment*. — The 11182
Amendment, in p>iragrAph tnl(4), deleted
"within two year* prcvioua to hia nrreat"
following "chemical teat" and inaerted "or
of refuaal to aubmit to a chemicnl teal of
brealh under AS 28.35 032" nnd "not leaa
than."

The 1987 amendment repealed para-
graph (a)(4).

The 1984 amendment, effective January

NOTES TO

Applied in Uhdc v. State, Ct. App lip
No 187 (File No 5910). 654 P 2d 1323
11982)

I, 1985, in subsection (c). inserted "when
Hint limitation follow* a suspension" and
auhatitnted “fees, including n rein-
atntement fee nf$100 for "fee™; in nubsec-
tion Id), inaerted “or limitation following a
revocation" nnd added “including a rein-
atntement fee of $100' al the end; and
made a aeries of technical changes
throughout subsections (nl. (cl. (dI, nnd lei.

DECISIONS

Sec. 28.15.220. Discretionary suspension, etc. IRepealed. 8 19 ch

178SLA 19781

Article 3. Point System.

Seclion

221 Point system
271 Assessment  ofpoints.  driver
improvement interview

241 Reduction of points

Section
253 Driver improvement course

255.  Proof of financial responsibility

261 Definitions for AS 28.15221
28.15 261

251 Suspension, revocntion. limitation,
dcninl

NOTES TO DECISIONS

Applied in McClain v Stnte, Cl. App.
Op No 74 (File No 57401, 641 P2d 1265
(19821

79
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Sec. 2815221 Point system, éa) For the purpose of identifying
habitually reckless or negligent drivers and habitual or frequent
violators of trafTic laws, the commissioner shall adopt regulations
establishing n uniform system fur the suspension, revocation, limi
tntion or denial ofa driver's license or driving privilege by assigning
demerit points for conviclions for violations of trafTic laws which are
re%uwed to be reported to the depnrtment under AS 28.15.191.

Ib) The requlations adopted under (nl of this section shnll include a
designated level ofpointaccumulation which identifies drivers who ore
habitually reckless or negligent or who are habitual or frequent
violators of traffic laws, so ns to show n disrespect for traffic lows nnd
n disregard for tho snfety of other persons. In formulnting the point
system authorized by this section, the commissioner shall, in the inter-
est of interstate uniformity, provide for suspension, revocation or
denial of a driver's license or privilege for nn accumulation of 12 or
more points ns a result of ofTenses cc~"nilted durln? nny consecutive
12-month period or 18 or more points as mesult of oTenses committed
during any 24-mnnlh period, (t 19ch 178 SLA 1978)

ColtRternl rcfprenrc-B, —7A Am lur  of Jicense of opernlor of molnr vehicle. 5
2d, AuUimnliilrx mid Higliwnv Trnltic.  ALit"1d fiSO

‘(5](.1171 IS o Vnlidity nnd construction nf legislation
IN (*.1s. Motor Vcliicli-H. 54 1154 11. nutlmrmng revocntion or suspension of
1418 o ) operninr's license, for "hnhilunl," "persis-

Itoguliitinnn rninblishing n "point >N~ tent." nr “frequent” vjolntinns of ImiTic
loin" ns regard* suspension or revocnlion  regulation*. 9 AlR. It 75G.

Sec. 29 15225 limited license. IRepealed, § 1')ch 178 SLA 19781
Sec. 28.1d.2d0. Right of appeal. IRepealed, § Id ch 17 SLA 1964.1

 Sec. 2815231 Assessment of points, driver improvement
interview, %a) Notice of each assessment of points mny be given, but
notice shnll be given when the point accumulutir ~ ‘aches 50 per cent
of the number nl which suspension, revocation /denial is re?uired
under AS 28.15.221ib), nnd a driver who has ranched that level of poinl
accumulation shnll be identified as a problem driver The depnrtment
mny require a problem driver to appear for a driver improvement
interview. The purpose of that interview is lo assist, the person who is
identified ns a problem driver in overcoming substandard driving
babils. An interview under this subsection is to be conducted in nr
informal manner. A driver must comply with any reasonable recom-
mendations designed to improve the driver's driving abilities which are
mnde to the driver during the interview.

(b)  Points mny not be assessed forviolnling a provision ofa stnte law
or regulation or a municipal ordinance regulating standing, parking,
equipment, size or weight; nor may points be assessed for violations by

£ 28.15.240 M.mm Ven iu ks ft 2815241

pedestrians, passengers or bicycle riders, or for violations of provisions
relating to the preservation ofthe condition oftrr.""—-control devices on
the highways. Points shall be assessed for viola. is of oversize or
overweight permits relating only to restrictions upon speed or hours oT

op aﬁion. , , , o
&S fa licensee is convicted of two or more traffic violations
committed on a single occasion, the licensee shall be assessed points for
one offense only, and if the offenses involved have different point
values, the licensee shnll be assessed for the offense having the greater
pojnt value, , _ o , ,

(0) The time periods provided for in this section for the accumulation
of points shall be bnsed upon the dote of vininlion. but points may not
be assessed until after conviction, either upon n plan of guilty, nolo
contendere, or a forfeiture of bnil, or ns n result of a trinl, for violation
of the_traffic Jaws. o _

(e) The points assessed and the application of them against the
licensee by the depnrtment under this section are in addition to, nnd
not in substitution for, other provisions of this chapter nnd are not a
substitute for any penalty imposed by ncourt, (ft 19ch 178 SLA 1978)

NOTES TO DECISIONS

Failure of the Department of Motor tion for driving with a nuppended licenne
Vehicles to send a midpoint notice pur- under AS 2H 15291(a) McClain v. Stale,
sunnt to subsection (a) of this section Ct. App. Op No 74 IFile No. 57401. 641
cannot be raised as a defense in a pmsecu- I'.2d 1265 11982)

Sec. 28.15.240. Suspending licenses orjuveniles. [Repealed, 8 19ch
178 SLA 19781

Sec. 2815241 Reduction of points, (a) Two points shnll be
deducted from n licensee’s assessed total if the licensee has not been
convicted of a violation of trafTic laws which occurred during the
12-month period after the date of the last violation of which the
licensee was convicted. , ,

(b) Inaddition to (a) ofthis section, two pointsshall be deducted from
the nssessfd total upon the driver's furnishing to the dePnrlment
adequate proofof successful completion, within 12 months of the date
of the driver's last violation, ofa driver improvement course approved
by the department. No more than one course may be used to obtain a
reduction in points in nny 12-month period.. _

(c) One point shall accumulate to the driver's benefit for each 12
consecutive months of licensed, violntion-free driving within the
five-year period preceding the point calculation, (ft 19 ch 178 SLA
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Effect of nmendmrnt*. — Tin* 15H1L preceding "of licenced" anil added "within
Amendment deleted 'from .Innunry |, llie five-yenr period preceding Hie poinl
1(175" preceding “"one |Hiint." nilmtihitcd  rnlrulnlion" in Milweclinn Icl
"twelve rmiHPi'illivp rnonllih® for "yenr"

Sec 28.tli.250. llcexnminntion. IRepented. 8 19¢ch 178SLA 1978.1

See. 2815.251. Suspension, revocation, limitation, denial, (a)
The department shall suspend, revoke, limit, deny, or initiate other
remedial action against the driver’s license of a person, upon the
person's failure to

(11 aﬁ)pear for a driver improvement interview under AS
28.15.2.1l(a); or

(2)  comply with reasonable recommendations designed to imﬁrove

the person'sdriving abilities which nre made to the person during the
driver improvement interview.

th) The department shnll suspend, revoke, or deny a driver's license

of a person who has identified through the person's point accu-
mulation ns an hnhi*  frequent violator under AS 2815221,
(c)  Asuspension, i.- ion, limitation, or denial of, or other action

against, a driver's license under AS 2815221 -- 2815251 mny nol be
for more than one year.

(dl Ifa driver's license is suspended or revoked upon the accumula-
tion of the number of points which require thnt action under AS
2815221 — 2815261 nnd requlations ndopted under those sections,
a limited license mny not be issued lo that person during the period of
suspension or revocnlion,

(el ICxcept for immediate nction under AS 2815181, when the
depnrtment proPoses to take nction nguinsta driver’s license under (b
of this section, il shnll notify the licensee that the proposed nction shal
become effective '10days from the date of the notice, except that the
licensee ahull have the right, within the 30-da5{ period, to mnke an oral
or written answer or statement in which the licensee mny controvert
any point or issue nnd the licensee may present evidence nnd argu-
ments for the consideration of the department pertinent to the action
to he taken or the grounds for the action.

<fl Upon receiptofan oral or written answer or statement from the
licensee, the department shnll make findings on the matter under
consideration and shall notify the person involved of ils decision in
writing by registered mail. 1fthe department's decision is to sustain nn
action against the licensee's driver’s license, the department shall
notify the licensee ofthe oggortunitg fora hearing under AS 2805121
— 2805M1. (8 19ch 178 SLA 1978)
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NOTES TO DECISIONS

Oiled in .leflrnnl v. Sinte, lit App Op
Nn fill Itile No 52741. <iill I'2il :NIH
lIOH2I

Sec. 2815253, Driverimprovementcourse. Uponconviction ofa
violation of a trafTic Inw that results in a driver accumulating six or
mo.reJ)omts.from offenses committed during uny consecutive 12-month
period or nine or more pointH from offenses committed during any
24-month period, on request of the depnrtment tho court mny, in-addi-
tion to nny other penalty authorized hy law, require the driver lo
successfully complete a driver improvement course npproved hy the
depnrtmentwithin a period oftime prescribed by the court. The depart-
ment may suspend, revoke, or deny the driver’s license ofa person who
fails to successfully complete the driver improvement course reguwed
by the court under this section within the prescribed time period. (§ |
ch 78SLA 1982

Sec. 2815255, Proofoffinancial responsibility, (a) The depart-
ment mny not reinstate n driver's license thnt has been revoked or
suspended under AS 2815221 — 2815261 until the person whose
license hns been revoked or suspended provides prooT of finnncinl
resBonsibility for the future. ,

(bl Ifndriver accumulates six or more points under AS 2815221 —
2815261 during a 12-month period, the depnrtment mny require the
driver to provide proof of finnncinl responsibility for the future ns a
condition of retaining ndriver's license, and mny suspend the driver's
license until proof of financial responsibility is provided.

(c)  Inthis section, the term "proofoffinancial responsibility for the
future" has the meaning given in AS 28.20.230(h) and mry he estnb-
liohed ns provided in AS 28.20. (§ 2ch 78 SLA 1982)

Sec. 28.15.260. Period of suspension, IRepealcd, 8 19ch 178 SLA
1978.1

See. 2815261 Definitions for AS 2815221 — 2815261 In AS
2815221 — 2815261 , . ,

(1) "licensee" includes, but is not limited to an applicant for a new
driver's license if the applicant’s license wns revoked under AS
2815221 — 2815261 , .

32) "traffic laws" means statutes, regulations, and municipal
ordinances governing the driving or movement ofvehicles. (§ 19ch 178

SLA 1978)

Rpvinor'g note*. — The pnrngrnpliR
wpro renumbered in 1984 to nchievp
alphnbcticnl order
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NOTKS TO DKOIHIONH

({unit'd M AmIrrNus v Mnniripalifv uf
AlirlimrnK*- *'l  Alip Op Nn HItlpili'Nn

r»iihic liiri czil 2(ir> iiiihzi

\N'%CI 28 15271 Surrender of license. IRepealed, <Well 178 SI,A

Article XL Fees.

Spclinn
271 FriH

Collateral roferonrra. 7A Am liir
2d.II)AiiIiiIiinIiiIi'i) nml Highway Triillir.
« 1

fiaf.1S. Miilni Vehirh'H. $ IftH

~ See. 2815271 Fees. The fees for drivers’ licenses nnd permits,
including but not limited to renewals, are as follows:

%]1 all cInsses of drivers' TICEN SES s

21 motor-driven cycles.........

) instruction permit . .

li) duplicate of driver's lirense or instruction permit

L temporary license and renewal of permit ...

fi) school buS driver's permit s
IS If) ch 178 SI,A 1078)

69%(—!9&)69%
NT N v o

Crons roferenrra. - Fur fee fur rein-
stnli'inenl of auaperall'll miernliir's license,
sen AS 2H 20 BHft

Article 5. Driver License Violations.

Section pended. revoked nr in violation nf

281. Unlawful use nf licpnse; prrniiltini! limitation
unnutlmrizpfl person lo drive
291 Driving whilo licpnm* cniiu'lnd. »u»

1987%01 28.15.280. Use offoreign license. IRepealed, 8 I')chi 78 SLA

Sec. 2815281 Unlawful —use of license;  permitting
unauthorized person to drive. in) A person may not

8l
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(1) display, cnuse or |>ermit to be displayed, or have in the {oerson’s
possession n canceled, suspended, revoked, fictitious or unlawfully
alien'd driver's licenae;

(2) display or represent as the person's own a driver's license not
issued to the person; . . .

<) display orpresentadriver's license other than an Alaska driver's
license to n peace officer or to the department when Hint person hns
been licensed under this chapter; or .

(4)  lend theIperson'sdnver's license It, another person or knowingly
permit the use of the license hy another.

Ib) A person may notauthorize or knowingly permit n motor vehicle
owned by the person or under the control of the person to he driven in
tlrlis78§tale hy a person who is not validly licensed. (§ li) ch 178 SIA

Collateral reference*. —Civil urcrim- Conatrurtiun, application, nnd cITrct of
innl liability ofone in charge ofati nuimnn  legislation making it olfcnm' to permit
Idle who permit* an unlireiiHcd pcrao;, to  unlirrnncd person In npernte motor veld-
o|>emle 1t. 117 ALII 47fi le, fill AL.1I21 1I7R

Sec. 28.15.282. Point system. IRepealed. 8 W ch 178 SLA 19781

Sec. 28.15.283. Suspension,  revocntion,  limiti.tion,  denial.
IRepealed, § 19ch 178 SLA 19781

Sec. 28.15.284. Personal interview. IRepealed, 8 19 ch 178 SLA
19781

Sec. 28.15.285. Conduct of personal interview; findings; hearing
request. /Repealed, 8 19ch 178 SLA 1978.1

Sec. 28.15.286. Hearing. /Repealed. 8 19ch 178SLA 19781

Sec. 28.15.287. Judicial review under point system. IRepealed, § 19
ch 178 SLA 1978/

Sec. 28.15.288. Stay of depnrtment action pending henring or
appeal. IRepealed, 8 19ch 178 SLA 1978/

See. 28.15.290. Unlawful use oflicense. IRepealed. 8 19ch 178SLA
1978.1

Sec. 2815291 Driving while license canceled, suspended,
revoked orin violation of limitation. In) A person mny not drive a
motor vehicle on a highway or vehicular way or area at a time when
that person’s driver’s license, or privilege to drive has been canceled,
suspended or revoked in this or anotherjurisdiction, or when driving
in violation of a limitation placed upon thnt person’s license or privi-
lege to drive in this or anotherjurisdiction. Except ns provided in (c)
ofthis section, upon conviction of a violation of this section, the court
shall impose a sentence of imprisonment of not less than 10days. The
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nxpciition of Bentrnce mny not b» HURpended nor mny probation or
pnrolt* be grnntpd until the minimum imprisonment provided in thin
nertion liiui been nerved; nor mny impoflition ofnentencc be nunpended.
In nddition, the pcrHon’s licenae or privilege to drive nlinll bo revoked,
nnd the person mny not be itemed n new lieeitHO nor mny the privilege
to drive be restored for nn additional period of not leaH than one yenr
nfler the dnte thnt Hip person would linve been entitled to restoration
of driving privileges.

(hi When n person’s license is canceled, limited, suspended or
revoked, that person nlinll be informed by the depnrtment or the court
that tnkes the nction nt the time of the nction that, upon a conviction
ofdriving on a highway or vehicular wny orarea in this stole nintime
when that person’s driver's license or privilege lo drive in this stnte has
been canceled, suspended or revoked, or upon nconviction ofdriving in
violation ofa (imitation ofthe license, thnt person will be subject to the
mnndntory minimum sentence of imprisonment under this seclion.

(cl The court shnll impose a sentence of imprisonment of not less
than .)) days und a fine of not less than upon conviction of a
violation of thin section if the person’s driver's license wns revoked
under circumstnnccs described n AS 28.15.181(0)(13. The court shall
impose nsentence of imprisonment of not less than OdaKs nnd u fine
of not less thnn $1,000 upon conviction of a violation of this section if
the person’s driver’s license wns revoked under circumstances de-
scribed in AS 28.15.181(c)(2) or (3), The execution ofsentence mny not
be suspended nor mny probation or pnrole be granted until the mini-
mum imprisonment provided in this subsection lias been served. Impo-
sition of sentence mu?/ not be suspended. In nddition, the person’s
Jrivilege to drive shall be revoked tor nn additionnl period of not less
thnn one yenr after the dote Hint the person would have been entitled
to restoration ofdriving privileges if the person had not been convicted
under thin section.

(d) A person convicted ofa violation ofthia section is%uilty ofaclass
A misdemeanor. (§ 19ch 178SLA 1978 am 8§ 1011 ch 77/SLA 1983)

Effect of amendments. — The I9R3
nnmndnienl rewrote auliROCliona in) nnd
(11 nnd ndded nuhaeetiniiR (¢) nnd (ill

NOTES TO DECISIONS

Knowledge or intent. — While subsec- aunnt lo AS 28 15.2311nlennnot lie raised
tion (nl ia ailent on ils fare na to Ihe ns n defense in o prosecution for driving
requirement of knowledge or intent nann wilh nsuspended license under subsection
element of Ihe o(Tenae. un element uf mena 111 of this section McClnin v. Stale, Ct.
ren muat I* rend into lhe stntute hy impli-  App. Op. Nn. 74 (File No. 57401. 041 P.2d
cation JefTrnnl v Sinte. Ct. App Op. Nn.  1265(19821.

00 (Kile No. 52741, 639 I’.2d SOS (10112). )
MnxImum penalties. — Although n

Failure of the Depnrtment of Motor  violation of AS 28.15 OIIOi) carries no
Vehicles lo aend n midpoint notice pur-  mnndntory minimum sentence equivalent
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to the 10-day jail sentence and one-year
lirense revocation of subsection Ini of this
section. lhe available maximum penalties
under AS 2835 23<Ha) nnd (hi nre the
nnme. Frnncis v Municipality nf
Anrhornge. Cl. App Op No 70 IFile No
56591, 641 I*ad 226(1982)

laaunnce of limited licenses
prohibited. —The Innguage ofsubsection
Ini of this seclion Hpeeificnlly prohibits
iaaunnce of limited licenses lo persons
convicted of driving while license is sus-
pended Uhde v. Stnte, Cl. App. Op No
167 IFile No 5916), 654 P 2d 1323 (1982).

In light of the express prohibition
against issuance of limited licenses con-
tained in subsection (a) nf Ibis section, one
ennnot properly rely upon lhe provisions of
AS 28 15.201(a) aa nn independent source
ol authority for issunnce of limited
licenses, since by its own terms, AS
2B.15.2Qlfnl docs not apply where a statu
tory provision specifically prohibits issu-
ance of limiUd licenses. Uhde v. Stnte, Ct.
App Op. No. 167 (File No. 5916), 654 P.2d
1323 (1982).

Time limitation tor revocation of
license. -- The one-year relocation period

Collateral reference!). — 7A Am .Jur.
2d, Automobiles and Highway Traffic,
) 48

61A C.J.S., Motor Vehicles, 4 63912).

Lack of proper operator's licenae na evi-
dence nf operator'a negligence. 29 ALK2d
963

providrd for in subsection (at of this sec-
tion is the maximum amount of time r
license muy lie revoked for driving with a
Hiispcntled lirense Msndersnn v. Slate, Cl.
App Op No 198 IFile No 681)41.6551*2d
1320(19831.

The revocation of a vehicle regis-
tration for n conviction of driving with a
suspended license should not ronlinue
hoyond the period tlir.l lhe defendant's
driver's license is revoked Mnnderson v.
Stnte,Ct App Op No. I9B(FileNo 6894),
655 P.2d 1320 11983)

Ordinance not In conflict with
former AS 28.16.300(a). — lloine rule
nrdinanre which prohibited driving n
motor vehicle while one's license is sus-
pended or revoked ns did former AS
28.15.300(n) but which was not limited to
public highwnys nn wns former AS
28.16.3001a) was nit In conflict wilh
former AS 28.16.31K)!nl and, therefore, was
no*, invnlid. Cremer v. Anchorage. Sup Ct.
Op. No ir.79 (File No. 35971.575 P.2d 306
11978).

Cited in Wilson v. Slate, CI. App. Op.
No 356 (File Nos. 7523. 7526. 78331.
P.2d  11984).

Necessity or emergency ns defense in
prosecution Tor driving without operator's
licenae or while license is suspended. 61
AlIt3d 1041.

Sec. 28.15.300. Driving while license cancelled, suspended or
revoked. IRepealed, § 19ch 178 SLA 19781

Sec. 28.15.305. Driving in violation oflicense limitation. IRepealed,

8 19ch 178SLA 19781

Sec. 28.15.310. Permitting unauthorized minor to drive. IRepealed,

8§ 19ch 178 SLA 19781

Sec. 28.15.320 Permitting unauthorized person todrive. IRepealed,

8§ 19ch 178 SLA 19781

Sec. 28.15.330. Making false statement. IRepealed, §20 ch 241

SLA 1976.1

Sec. 28.15.340. Fees. IRepealed. § 19ch 178 SLA 1978.1
Sec. 28.15.350. Disposition of operators' license lees. IRepealed,

S 19¢h 178 SLA 19781
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Chapter 35. Miscellaneous Provisions.

ruting_While Intoxicated; Implied Consent (55 2835029, 2035031 —

20 O?B
283

3 Reckleaa and Ne%hgent Dnvm 528 04?

5 Mi celaneous OfTenses (56 28 45, 2835235, 2835251 — 2835255)

Article 2. Operating While Intoxicated; Implied Consent

Section , Section , ,
29, Open container 32 Refusal to submit to chemical lest
3L Implied consent 33 Chemical analysis of breath cr blood

Sec. 28.35.029. Open container, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(1) in the trunk of a motor vehicle;

(2) on a motor driven cycle, or behind the last upright seat in a
motor home, Btation wagon, hatchback, or similar trunkless vehicle, if
the open bottle, can, or other receptacle is enclosed within another
container;

(3) behind a solid partition that separates the vehicle driver from
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle iBin the possession of
a passenger in a commercial motor vehicle.

(c) In this section

1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);

2) "commercial motor vehicle" means a motor vehicle for which the
owner receives direct monetary compensation and that has a capacity
of 12 or more persons;

(3) "motor vehicle” means a vehicle for which a driver's license is
required;

(4) "open” includes having a broken seal;

(5) "passenger compartment” means the area normally occupied by
the driver and passengers and includes a utility or glove compartment
accessible to the driver or a passenger while the motor vehicle is being
operated.

(d) A person who violates (a) of this section is guilty of an infrac-
tion- (§ 1 ch 142 SLA 1988)
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while intoxicated.

NOTKH TO DECISIONS

Rebuttable presumption of Int-jitril-
lion. Thin section iliMn not rnUitilinli n

conclusion thnt hlood tests become irrelr

vnnl if token more than four hoiira after
tim alleged violation; rutlirr, the statute
simply reflects the legislative conchmion
that n tilood tent Liken within four lioura

of llie Alleged infraction ia auch definitive

evidence of intoxication nt the time of

driving, that the hlood teat reault ia Buffi-

cient to entnhliali o relmiLitile preaump-

tion of intoxication WillisriiH v. State, Ct.
App Op No 709 (Kile No A-1631), 737

I*2d 3fi<l (1987).

MovaliUlty of vehicle. — Tliia section
on ila face, containn no "ninvahility" re-
quirement, and the definition of "operate”
adopted in Jecohaon contnina no auch re-
quirement; and a defendant could be
found guilty of driving while intoxicated
even though llia automobile waH alack in
a mudliule and waa incapable nf move-
ment. Lalhan v, State, Cl. App. Op. No.
642 (File No. A-901), 707 P.2d 941 (1985).

Defendant waa "In actual physical
control” of her vehicle, where ahe waa
aeated in the driver'a aeat behind tho
ateering wheel, had poaaeaaion of the igni-
tion key and wua attempting to pul the
key in the ignition; given theae factora of
control, it ia nol neceaaary that the engine
be running. State, Dep'l of Pub Snfety v.
Conley, Sup. Ct Op. No. 3297 (File No.
8-17911, p.2d (1988).

Police reaponae to what la reaeon-
ably interpreted aa (request for aaala-
tance Juatifled. — A Ireoper’e action in
engaging hia emergency lighla and
contacting n defendant, following what he
reaaonably interpreted to be a requeal for
aaaialance from the defendant'a vehicle, is
permissible under 1J.S Conat., Amend. 4
aa well as Alaska Const., Art. I, 5 14
When a police olTicer observes facta and
circumstances which he actually and rea-
sonably concludes to he a requeal for con-
tact or aaaialance. the officer is justified in
making thal contact, which would not Ire
analyzed bb an investigatory atop requir-
ing articulable suspicion. Craulhers v.
State, Ct. App Op No 652 IFile No
A-16071, 727 P 2d 9 119861

Subsection tel inapplicable to
alrboata. — A court may not revoke the
driver's license of o person convicted of

74

Cough medicines aa Intoxicating li-
quors. — Nyquil nnd torpin hydrate, two
cough medicinee, are intoxicating liquors
within the common understanding of that
phrase and can be lhe basis for a convic-
tion ofdriving while intoxicated. Lambert
v Slate, Ct. App. Op. No. 441 (File No.

A-403), 694 P.2d 791 (1086).

llequeat for counsel before breaths-
lyxer te»L — District court judge'e find-
ing that defendant, convicted of driving
whila intoxicated under municipal code,
did not requeel counsel prior to taking the
breathalyzer examination where he never
anked lo apeak to an attorney hut oaked
whether he might need an attorney, with
testimony supporting the conclusion thal
he wondered if he needed an attorney in
order to make hail, not because he wanted
advice about submitting to a breathalyzer
exam, waa not clearly erroneous, and su-
perior court judge should not have re-

versed the conviction. Anchurage v.
Erickson, Ct. App Op. No. 417 (File No
A-6121, 690 P.2d 20 (1984).

Rtig ht to counsel before brealhalyxer
ea

It ia only where the totality of the ar-
restee's words constitute a request, ex-
press or implied, for an opportunity to
contract counsel for the purpose of dis-
cussing a breathalyzer examination that
an opportunity to consult counsel must be
provided prior to administration of the
breathalyzer. Once the breathalyzer ex-
amination is completed or refused and
videotaping finished, the su-pect is enti-
tled to the full use of the rights guaran-
teed by AS 12.26.160(b) and Criminal
Rule 6(b). Van Wormer v. Slate, Ct. App.
Op. No. 473 (File No. A-320), 699 P 2d 895
(1986).

Where the judge determined. bsBed on
the evidence, lhal the DWI defendant's
statements regarding having somebody
present did not relate to a desire to con-
sult with counsel about breathnlyzer ex-
aminations or field tobriety test, but
rather reloted to having someone present

4 28.35.030
Sﬁc.,28.35.030. Operating n vehicle, aircraft or watercraft

driving while intoxicated oil public prop-

erty in an nirixiat; nil airhont ia net a mo-

tor vehicle for which a driver'n license ia

required. Stole v Hlagtio, Cl. App. Op.

No. 726 (File No A-1585l, I*2d
1987).

4 28.35.030 Motok Vehicles 8 28.35.030

tune the rule wns unnuiinced, provided
Unit the defendant raised the point In the
trial court Fnrlelglt v Municipality of
Anchorage. Sup (U <),i No .1141 (File
Noe S 1102, S 1IH3l, p2d 119861

Where defendant's reckless driving
conviction was baaed on precisely lhe
Wormer v, Siate, CL App' Op No 471 521 canduct a hia DW), te offerse 1
(Fils No A -1201, 099 I'2d 895 (1985) merged willi the offctiae of DWI; and It Is

Whan hreathalyzer teat reaulta h
should Im excluded. - The result of a  ©TOF to enter n separate judgment of con

breathalyzer lest securer! in violatiun of
the right to counsel should lie excluded in
a civil licenae revocation proceeding.
Whisenliunt v Shile, Dep'l of I'uli. Safely,
Sup Cl. Or No. .1251 IFile No 8-14671,

i".2d 11987).

Parental presence at all court pro-
ceeding! la a prerequisite lo conviction
of a mi lor for a traffic ofTense, including
driving while intoxicated Aiken v. State,
Ct. App. Op. No. 672 (File No A-1498),
730 I*2d 821 (1987).

Attempted retest may Im prerequi-
site lo a motion to auppresa Intoxime-
ter reault on the grounds of ulleged inad-
equacy in the magnesium perchlorate
lube (MPT) retention system where the
trial court expressly finds lhal the MIT
system is properly functioning, but leaves
open the possibility Iht | retained samples

to oiiM-rvr the administration of ilie lest,
perhaps a technician, to insure its valid-
ity, the judge was not dearly erroneous in
concluding (hat the defendant did not
properly invoke his Copelin rights and
that the results of the breathalyzer exaini
nation should mil he suppressed Van

less driving charge. KalmnkofT v Munici-
pality uf Anrhorage, Cl. App Op No. 688
IFile No. A 920), 715 P.2d 261 11986)

Defendant waa a third DWI offender
upon his 1987 conviction for driving while
inbixicnled, where lie hnd been separately
charged with DWI in September and No-
vember of 1985 and, pursuant to a plea
agreement, whs senLmced in bath cases ns
if he were a first timn DWI offender. Stole
v Whnnlkes, Cl. App. Op. No 782 (File No.
A-2142), p2d (1988)

Itevoeatlon of license for operating
motor vehicle In parking loL — See
Caulkins v. Stole, Dep't of Puli. Safety,
Sup Cl Op. No. 3213 (File No. S 1586),
743 P 2d .166 (1987).

Enhanced sentences. — Before a prior
conviction for nn ostensibly non-criminal
might be defective in individual cases. infraction, auch aa a "civil forfeiture," can

Ansay v. State, Ct. App Op. No. 598 (File projierly lie relied on aa Lhe solo basin for
Noa A-829 AéSl) 716 P.2d 1194 (19861 imjioaition of an enhanced mandatory
Coat-free reteat not required. — minimum jail term, fundamental fairness

Compliance with Sereano docs not require under AIasI_(a Const, art. 1.5 7 requires
thnt defendants be furnished a cost-free € sentencing court to determme that the
retest. Ansay v. State. Cl. App Op. No. defendant was afforded the right to coun-

598 (File Nos. A P29, A-8311. 715 P 2d sel in the prior case; an uncounneled con-
1194 (1986) ' ' ' viction ia simply too ui reliable to be de-
Heaulla of police officer's self-ad- per_1ded on for purposes of imposing u sen-
ministered Intoximeter tost admissi- lericr: of incarceration, whether that sen-
ble. — Where a police officer, though nol tence is imposed directly or collaterally.
under arrest for driving while intoxicated, Pa_nunen v State, Cl. App Op *NO' 651
administered himself an intoximeler test, :)FQ':BES)NOS' A-943, A 9481, 711 I*2d 628
lhe results of that test were properly ad- s . .
mitted at trial even though he was not Conditions of probation. — Condition
read an implied consent warning and no of probation pmh'.b'.t'ng one whp pleq nolo
sample was preserved I-nwrcnce v. State contendere lo driving while intoxicated

; R from entering the town where he lived
gt'zg‘pfz'lgp('lsgéfog (File No. A-7991, 715 and worked for the term of his probation,

Preserving breath samples. one yenr, without prior written permis-
In accord with main pamphlet. See sion from the court was not a reasonable
Champion v. Depnrtment of Pub. Safety, condition and waa vacated. The condition
sup. Ct Op. No. 3074 (File No S-86HI wna nol reaaonably related to the nature
Pod 119861 ' of the underlying offense, the condition
Retroactive abplication of Serrano W& unneces_sgrlly severe a!‘d realrictive,
rule. — Where a new rule serves to en- nnd the cundition did not apjrear to Ire rea-

sure defendants a fair trial, it must lie ret- ignably related tg rehatblllézatlon ISIt?lC?
roactively applied at lenat to any cnae LN€'€ was no evidence to Suggesl tha
which was not finally disposed of at the some endemic characteristic of the town
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Icorr11tr|puted ||0”|]'|ip prc;jk?;;\_tloner's crlrlmnnl Stated In Kavorkinn v. Tominy'n Elbow
nxc;nr?I\illlornrl]iTted eIoC('zfr:el I?Qttrtlzrt]ii)r?oofrfr?é Itoom, Inc., Sup Ct. Op No 2906 (Kile
bublic yEdison v Sinte f,t App Op. No Non S 62, 8791, 694 F 2d 160 (19861
. S i Cited in Kffenlieck v Stnle, Cl App
Mz (K'I'.e P AM94°1’ 709 'Sfdt51g£'9/f5” Op No 479 IKile No A 6971, 700 F 2d R] |
pplied In Moranner v ag, - APPETH61: Andernon v Slate, Cl App Op
Op No 591 IFile Non A IOHi. A 10841, .
, , No 686 (File Nn A 1028), 711 F 2d 1220
716 I' 2d 714 119801; Annnn v Stale. Cl . :
. 11980); Morria v Stale, Ct App Op No
App Op No. 647 (Kile No A 954), 726 . .
694 (Pile No A-16681, F2d  (1987);
112d 662 (IOHOI, Ynncy v Stnle, Ct App I stnle. Ct. Aon. Op No 714 (Kil
Op Nn 087 (Kile Non A 1192, A-Miiil, \rown v Stnle, Ct. App. Op No 714 (Kile
I2d 111187 e ' No A-1716), 739 | '2d 182119871; Clark v.
uoted in linrcntt v Stnle, Dep'l of State, Ct. App Op_No 716 IFile No
Q ' Dep A-18411), 738 F 2d 705 (1987); SeliR v

I'lllt Safely, Sup. t't Op No 8212 (Kile f
No S 10921, 711 F 2d 220 (19871 stale, Cl. App. Op 11'\‘9%8)786 (Kile No

See. 2835031 Implied consent, (a) A person who operates or
drives n motor vehicle in thiB slate or who operates nn nircrnft as
defined in AS 28.35.030(9?(1) or who operates u watercraft, as defined
in AS 28.35.030(g)(2) shall be considered to hove given consent to a
chemical test or tests of the person’s breath for the purpose of deter-
mining the alcoholic content of the Person's hlood or breath if lawfully
arrested for an offense arising out ofnets alleged to have been commit-
ted while the peraon wob operating or driving b motor vehicle or oper-
atm? nn aircraft or a watercraft while intoxicated. The test or testa
shall be administered at the direction of ulaw enforcement officer who
has reasonable grounds lo believe that the pcrBon was operating or
drivin%apo,torvehicle oroperating an aircraft or a watercraft in this
slate While intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates nn aircraft or watercraft shall be considered to have
given consent to n preliminary breath test for the purpose ofdetermin-
Ing the alcoholic content of the person’s blood or breath. A law enforce-
ment officer may administer a preliminary breath test ut the scene of
the incident if the officer has reaRonable grounds to believe that a
person's ability to operate a motor vehicle, aircraft, or watercraft is
impaired by the ingestion ofalcoholic beverages and that the person

il was oqerating or drivigg a motor vehicle, aircraft, or watercraft
thnt is nvolved in” an accident;

(2) committed a movin%traffic violation or unlawfully operated an
aircraft or watercraft; in this paragraph, "unlawfully" means in viola-
tion of any federal, state, or municipal statute, regulation or ordi-
nance, except for violations that do not provide reason to believe thnt
the operator’s abilitr, to operate the aircraft or watercraft was im-
paired by the ingestion of alcoholic beverages; or

28@%85@(5‘)”3“”9 or driving a motor vehicle in violation of AS

(c)  Before ndminiotering a preliminary breath lest under (b) of this
section, the officer shnll advise the person thnt refusal may be used
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against the person in a civil or crimfnul action arising nut of tho
incident nnd that refusal is an infraction. If the person refuses to
submit to the test, the tent shall not lie administered.

(d) The result ofthe lest under (b) ofthis section mny be used by the
law enforcement officer to determine whether the driver or opcrutor

Shf}eﬂlngFusaarlr?gtgtﬁjbmit to a preliminary brenth testnt the requestofa
Inw_enforcement officer is un infraction. . ,
fa driver or of>crator is arrested, the provisions of (a) of this
section npply. The preliminary brealh test authorized in this seclion is
in addition to any tests authorized under (ag ofthis section. (§ 1ch 83

SLA 1969;am § 11ch 129SLA 1980: nm

16¢ch 117 SLA 198%; Eérln2

§ 16ch 77 SLA 1983 nm §§ 1— 4¢h /6SLA 1985 am § 2¢

SLA 1988)

Revlaor'a nolco. — Tin- Innt clause of
<12 of thin section wan enacted im AS
28.36.03Kk) Reorganized in 1985.

Effect of amendment*. — The 1986
amendment In subsection (bl inaerted "or
who operate* an aircra/l or watercraft" in
the drat sentence, inaerted "aircraft, or
watercraft" in the second sentence, in
paragraph 11) inaerted "operating or" and
"aircraft, or watercraft,” and in paragraph
12) added tho language beginning "or un-

NOTE8 TO

Section conatltutlonal. — The porta-
ble breath teat authorised by this aection
doee not constitute an unreasonable
search under the fourth amendment to the
United State* Constitution. Leslie v,
State, Ct. App. Op. No. 670 (Kile No.
A-866), 711 P.2d 676 (1986).

The imposition of criminnl ponallies
upon a motorist for his peaceful refusal to
submit to a breath test docs not violate hia
right to equal protection under the law
Burnett v. Municipality of Anchorage,
634 F. Supp 1029 (D Alaska 19861.

The implied consent statute clearly
serves a legitimate stole interest. All
drivers lawfully stopped are treated
equally, and, from the perspective of the
fourth and fourteenth amendments, those
drivera are treated no dilferently from

other Boris of persona suspected of com-
mitting criminal nets Burnett v. Munici-

pality of Anchorage, 806 K.2d 1447 (9th

Cir. 1986).. . o
Legislative intent. — In the implied

consent statutes, the legislature has gone
lo great lengtliH to avoid outhorizing the

lawfully upended"”; and in subsections Id)
and (0 inaerted "or operator.”

The 1988 amendment, in subeection (b),
deleted "or" at the end of paragraph (Il,
udded "or” nt the end of paragraph (2),
and added paragraph (3).

Opinions of attorney general. —The
Intoiimeter 3000, an infrared alcohol
breath lesL apparatus, iaa “chemical tent"
under thia aection. I19f'1 Op. All'y Gen.

No 01.

DECISIONS

police to take blood alcohol teata forcibly
from defendants charged with driving
while intoxicated; the legislature haa, in-
stead, provided extremely atrong incen-
tives to a defendant to take a hroatl. lest
for blood alcohol by providing criminnl
penaltiea. Baaa v. Municipality of Anchor-
age, Cl. App. Op. No. 429 (File No. A-273).
692 P.2d 961 (1984).
Consent to breathalyzer teat, etc.
Just on a driver's failure to cooperate in
the oearch conducted by means of a
breathalyzer test ia no impediment to the
classification of the proceeding os a search
incident to arrest, the absence of coopera-
tion ia no bar to the characterization of
the taking of hreath aa a consent search
for which consent has already been sup-
plied by the act of driving on Alaska
roads. Burnett v. Municipality of Anchor-
age, 634 P. Supp. 1029 (D. Alaska 1986).
Request for counsel before breatha-
lyzer teat. — District court judge’s find-
ing that defendant, convicted of driving
while intoxicated under municipal code,
did not request counBel prior to taking the

7
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naked to apeak to on ultorney hut aaked
whether he nil((lit need an attorney, with
testimony supporting the conclusion that
he wondered if he needed Bn attorney in
order to make hail, nol liecnnae he wanted

Alaska Statutes Suitlkmknt S 28.35.032

1UHU and I19HI precluded lhe adminaiun
into evidence «rchemical aobriely teat re-
aulta obtained purauant to a aearch war-
rant alter the arrestees had refused to
take auch a lest I'ena v State, Sup Ct.

advice about submitting lo a hreathalyrer
eiain, wns not clearly erroneous and su-

perlor court jud«e should not Imve re

versed the conviction. Anchorage v.

AM~MfIIH)V 2A 2 M 1984.
Itlght to counsel before hrcathnlyrer

See note to AS 28.35.030 under thia
caUhline, Von Wormer v. State, Cl, App.

Op No 473 (File No A-3201.699 I*.2d 895

<19H6>

The result ofa breathalyzer test secured
in violution of the riRht to counael should
be escludod in a civil licenso revocation
proceeding. Whiaenhuut v. State, Dep'l of
I'ub. Safety. Sup Ct. Op. No. 3250 (File
No S-1467), P2d  (1987).

Dee of aearch warranL

Implied Consent Statutes in effect nt
the time of the nrrey** of defendants in

Op, No. 2851 S‘Kile Nos (1174, 7052), 084
Pl (1984)

Chemical teata not conclusively prr
aumed , ccurBt<. _ 1)ll0 proce, wiM nol

Bllow Uie results of a chemical lest ootho-

ud" "UA lion @>to '*
“ively  Jdpfog phuncghratesupneetl )y

<«'s N» S1G92" 7<> ™

» P »

Applied in Lawrence v State. Cl App
GP-  No. 603 (File No. A-799), 715I'.2d
121* <*086).

Quoted in llrown v. Stale, Ct App Op.
No. 714 (File No. a -1715), 739 P.2d 182
(1987); State, Dcp't of I'uli. Safety v,

Conley, Sup CtOp. No 3297 (File No
$-1791), P2d  (198B).

Cited in Romov. Municipality of An-
chornge, Ct App. Op. No. 457 (Kile No.
A-402), 097 P 2d 1065 (1985).

Sec. 2835032 Refusal to submitto chemical test (a) If a per-
son under arrest refuses the request of a law enforcement officer to
submit to a chemicnl test under AS 28.35.031(a), after heing advised
hy the officer that the refusal will, if thnt person was arrested while
operating or driving a motor vehicle for which a driver’s license is
required, result in the deninl or revocation of the license or nonresi-
dent privilege to drive, that the refusal may be used ngainBt the per-
son in n civil or criminal nction or proceeding arising out of an act
alleged to hnve been committed by the person while operating or driv-
ing a motor vehicle or operating an aircraft or a watercraft while
intoxicated, and that the refusal is a misdemeanor, a chemical test
mny not be given, except as provided by AS 28.35.035.

£8.35.032 Motor Vehicles § 28.35.032

secutive hours and a fine of not lens thnn $250 if the person hns not
been previously convicted in thia or another jurisdiction of driving
while intoxicnted under AS 2835030 or another Inw or ordinance
with substantially similar elements or refusal to Bubmit to a chemical
tent under this section or another Inw or ordinance witti substantiaIIY
similar elements. Upon conviction under this r-ection the court shall
impose a minimum sentence of imprisonment of not less than 20 con-
secutive dUKS and a fine of not less than $500 if, within the preceding
10 years, the person has been previously convicted once in this or
anotherjurisdiction of driving while intoxicnted under AS 28.35.030
or nnother law or ordinance with substantially similar elements or
refusnl to submit to a chemical test under this section or another law
or ordinance with substantially similar elements. Upon conviction
under this section the court shall impose a minimum sentence of im-
prisonment of not less than 30 consecutive days and a fine of not less
than $1,000 if, within the previous 10 years, the person has been
previously convicted in this or anotherjurisdiction ofmore than one of
the folicwing offenses or hos more than once been previously convicted
ofone of the following ofTenses: 1) driving while intoxicated under AS
2835030 or another law or ordinance with substantially similar ele-
ments; (2) refusal to submit to a chemical test under this section or
another law or ordinance with substantially similar elements. The
execution of sentence may not be suspended nor may probation be
granted except on condition that the minimum imprisonment pro-
vided in this section is served. Imposition of sentence may not bs
suspended. If the offense involved driving a motor vehicle for which a
driver’s license is required, the person’s driver’s license shall be re-
voked under AS 28.15.181. In addition, the court Bhall order, and a
person convicted under thia section shall undertake, for a term speci-
fied b?; the court, that program of alcohol education or rehabilitation
that the court, after consideration ofany information compiled under
(h) of this section, finds appropriate. The sentence imposed by the
court under this subsection shall run consecutively with any other

(b) [Repealed, &5ch 77 SLA 1983)
I? IRepealed, 8&5ch 77 SLA 1983]
(d) IRepealed, &5ch 77 SLA 19831

(e) The refusalofa person to submit to a chemical test of breath
under (a) of this section is admissible evidence in e civil or criminal
action or proceeding arising outofan actalleged to have been commit-
ted by the person while operating ordriving a motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

S(D Refusnl to submit to the chemical test of brenth authorized by
AS 28.35.031(a) is a class A misdemeanor.

()  Upon conviction of a person under this section, the court shall
impose U minimum sentence of imprisonment of not less thnn 72 con-

sentence of imprisonment imposed on the committed person.
.éh) Except as prohibited by federal law or regulation, every pro-
vider of treatment pro?ramsto which persons are ordered under (g) of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons us the su-
preme court may require by rule. Information compiled under thiB
subsection is confidential and moy only be used by a court in sentenc-
ing a person convicted under (g) of this section, or by an officer ofthe
court in preparing a pre-sentence report for the use of the court in
sentencing a person_convicted under (g) of this section. .
(i) A person who is sentenced to imprisonment for 72 consecutive
hours under (g) of this section and who is not released from imprison-
ment after 72°hours may not bring an action against the state or a

19
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municipality or its agents, officers, or employees for damages result-
ing from the additional period of confinement if

(1) the employee or employees who released the person exercised
due care and, in releasing the person, followed the standard release
procedures of the prison facility; and

2) the additional period of confinement did not exceed 12 hours,
~ () For purposes of this section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test ofbreath under
AS 2835.031(u), if nrising out of n single transaction and a single
arrest, are considered one previous conviction. (8 1ch 83 SLA 1989

[n? G890 F $h17 220"
1989)

Effect of amendments. — The 19BG
amendment substituted “nmy" for "Bliall"

ch 129SLA 1980; am § 17 ch 117

77 SLA 1983, urn § 17c¢h 60 SLA

following “"chemical test" near the end of

suboection (al.

NOTES TO DECISIONS

legislative intent. -m In the implied
eminent alatulea, the legislature hull pintl
to great lenglhn to avoid authorizing the
police to forcibly take hlood alcohol tcnta
from defendants charged with driving
while intoxicated; the legininture haa, in-
stead, provided extremely atrong incen-
tives to a defendant to lake a hreath teal
for hlood nicohol by providing criminal
penalties, linss v. Municipality of Anchor-
age, Cl. App. Up. No 429 (File No. A-2731,
092 I'2d 901 11984).

Imposition of criminal penalties
held constituUonal. —The imposition of
criniinul penalties upon n motoriat for his
peaceful refusal to submit to n brenth tcHt
does not violate his right to equal protec-
tion under the law. Burnett v. Municipal-
it¥ of Anchorage, 694 F. Supp. 1029 11).
Alaska 1986).

Implied consenL — dust ns a driver's
failure to cuoperale in the search con-
ducted hy means of a breathalyzer test is
no impediment to the classification of the
proceeding ns a search incident lo arres',
the absence of cooperation is no bar lo the
characterization of (he taking of breath as
a consent search for which consent has al-
ready been supplied hy the net of driving

on Alaska roads. Burnell v. Municipality
of Anchorage, 694 F. Supp 1029 U>.
Alaska 19861

The implied consent statute clearly
serves a legitimate state interest All
drivers lawfully slopped nrc treated
cquully, nnd, from the perspective of the
fourth nnd fourteenth amendments, those

drivers are treated no differently from
other sorts of persons BUHpected of com-
mitting criminal acta. Bunictt v. Munici-
pality oi Anchorage, 806 F.2d 1447 (9th
Cir. "1986).
"While" defined. — The word “while”
In subsection (al means "for.” Brown v.
Slate, Ct. App Op. No. 714 (File No
A-1715), 799 I'2d 182 (1987).
llequeit for counsel before breatha-

lyzer tesL — District court judge's find-
ing thot defendant, convicted of driving
while intoxicated under municipal code,
did nol request counsel prior to taking the
breathalyzer examination where he never
nuked to speak to an attorney hut asked
whether he might need an Bttomey, with
testimony supporting the conclusion that
he wondered if he needed an attorney ro
order to make bail, not because he wanted
advice about submitting to a breathalyzer
exam, was not clearly erroneous, and su-
perior court judge should not hove re-
versed the conviction. Anchorage v.
Erickson, Cl. App Op. No. 417 (File No
A-5121, 690 P.2d 20 (19841.

Rtight to counsel before breathalyzer
est.

The result ofa breathalyzer test secured
in violation of the right to counsel should
lie excluded in a civil license revocation
proceeding. Whisenhunt v. State, Dep't of
Pub Safety, Sup. Ct. Up. No. 3260 (File
No. S-14671 P.2d  (1987).

See note to AS 28.35030 under this
cntchline, Van Wormer v. Stale. Cl. App.

§28.35.033

Op No 473 (File No A-320), 699 P.2d 895
119851
Right to contact counsel does nol In-
clude d right to have counsel physi-
cally present while a breath test is ad-
ministered. Annas v. State, Ct. App. Up.
No 647 (File No A-954), 726 P 2d 562
(1986).
Admisslbifity of evidence of refbsal.
Admission into evidence of defendant's
refusal lo submit to a breathalyzer teat
did not violate hia fifth amendment right
agsinBt self-incrimination, even though
Alaska has made refusal to submit to a
breathalyzer teat a separate criminal of-
fense. Deering v. Brown, 839 F 2d 539
(9th Cir. 1988).
Requirements for conviction. — Tho
jury need nut find that defendant operated
a motor vehicle while under the influence
of intoxicating liquor as a condition pre-
requisite to convicting him or her of re-
fusal to provide a chemical brealh "St.
Brown v. State, Ct. App Op. No. 714 if ne
No. A-1715), 739 P2d 182 (1987).
Probable cause lo arrest is not an ele-

ment of the ofTense of refusing a chemical
test of breath. Brown v. State, Cl. App.

Motor Vehicles
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Op. No 714 (File No. A 17161, 739 I'2d
182 (19871
In order to convict a person of refusing
to submit to a chemical test of his or her
breath, the state must prove that the indi-
vidual in question knew or perhaps should
have known thnt the breath test was
sought as evidence in connection with an
investigation of hia or her driving while
intoxicated, and, second, that with that
culpable mental slate, he or alie declined
the test. Brown v. State, Ct. App. Op No.
714 IFile No. A-1716), 739 P.2d 182
(19871. = . o .
Admission of Intoxication. — While a
trial court might consider defendant's ad-
mission of intoxication in mitigation of
punishment, it iBnota defense lo a refrinl
to provide a chemical breath test. Brown
v. State, Ct. App. Op. No. 714 (File No.
A-1716), 739 P.2d 182 (1987).
Conviction affirmed. —  Sec
McCracken v. State, Ct. App Op. No. 399
(File No. A-214), S86 P 2d 1275 (I9BA4l.
Applied in Skuse v. Stale, Ct. App Op.
No. 582 (File No. A-885), 714 P 2d 368
(1986).
Cited in Witt v. Slate, Ct. App. Op. No.
433 (File No. A-4B2l, 692 P.2d 976 (1961).

Sec. 2835033 Chemical analysis of breath or blood, (a) Upon
the trial of a civil or criminal action or proceeding arising out of acts
alleged to have been committed by a person while operating or driving
a motor vehicle or operating an aircraft or a watercraft while intoxi-
cated, the amountofalcohol in the person's blood or breath at the time
alleqed shall give rise to the following presumptions: .

(ﬁ If there was 0.05 percent or less by weight of alcohol in the
person’s blood, or 50milligrams or less of alcohol per 200m illiliters of
the person’s blood, or 0.05 gramB or less ofalcohol per 210 liters ofthe
person’s breath, it shall be presumed that the person was not under

the_influence of intoxicating|j
2 I# t%ere waanln eXCess 8f0.

uor.
5 percent but less than 0.10 percent

by weight of alcohol in the person's blood, or in excess of 50 but less

than 100 milligrams of alcohol

blood, or in excess of 0.05 grams

Eer 100 milliliters of the person’s
ut less than 0.10 grams of alcohol

per 210 liters of the person’s breath, that fact does not give rise to any

presumption that the person was or was not under t

e influence of

Intoxicating liquor, but that fact may be considered with other compe-
tent evidence in determining whether the person was under the influ-

ence of intoxicating liquor,

%3

[Repealed, S 13 ch 129 SLA 1960.
4) If there was 0.10 percent or more

gy weight of alcohol in the

person's blood, or 200 milligrams or more of alcohol per 100 m illiliters
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of the person’s iyiox1, 0r .10 %rams or more ofalcohol per 210 litfra of
the peraon's hreath, it shall be presumed that the person was under
the influence of intoxicating liquor.

Mgmdp VHfHCLBB 5 28.35.033

| 08.86.03giieccssary. (§ | ch 83SLA 1%!);am § Geh KM SLA 1971
din<*t3 ch [2'>SLA 1980;am $$ 18-20 ch 117SLA 1982am E.O

(lit For purposes of this chapter, percent by weight of nicohol in the o O alkiillhe.
glloog shaIFbe based upon milligrams of olcohol per JOO milliliters of " 1 nlsubsttufed The Department
ood.

_ 'Hie 1987 Menllh nnd Socinl Service*- in three

(cl The provisions of(n) of this section moy not lie construed to lim it
the introd

_ ion of any other competent evidence herring upon the
question on whether the erson was or wan not under the influence of

intoxicating liquor.
td) To be considered valid under the provisions of thin seclion the
chemical analysis of the ﬁerson's brenth or hlood shall have been per-
formed according to methods approved by the Department of Public
Safety. The Department of Public Safety is authorized to approve sat-
isfactory techniques, methods, and standards of training necessary to
ascertain the qualifications of individuals to conduct the anaIYsis. If it
is established at trial Inat a chemical analysis of breath or blood was
performed according to approved methods by a person trained accord-
Ing to techniques, methods, and standards oftraining approved by the
Department of Public Safety, there is a presumption thnt the tcBt
results are valid and further foundation for introduction of the evi-
dence B unnecessary. N B .
~(e) The person tested may have a physician, or a qualified techni-
cian, chemist, registered nurse, or other qualified person of the per-
son's own choosing administer a chemical test in addition to the test
administered ut the direction ofa law enforcement officer. The failure
orinability to obtain an additional ceBt by a person does not preclude

the admission ofevidence relating to the test taken at the direction of
a law enforcement officer; the fact that the

. [ _ (?erson under arrest sought
to obtain Buch nn additional test, and failed or was unable so to do, in
likewise admissible in evidence.

(f) Upon the request of the person who submits to a chemical test at

the request of a law enforcement officer, full information concerning
the test, including the results of it, shall be made available to the
person or the person’s attorney.

(dl To be considered valid under the provisions of this section the
chemical analysis of the ﬁerson’s breath or blood shall have been per-
formed according to methods anroved by the Department of Public
Safety. The Department of Public Safety is authorized to approve sat-

isfactory techniques, methods, and standards of training necessary to
ascertain the qualifications of individuals to conduct the anal

sis. If it
is established at trial that a chemical analysis of brenth or bYood was
performed according to approved methods by a person trained accord-
Ing to techniques, methods, nnd standards of training approved by the
Department of Public Safety, there is a presumption that the test
results are valid nnd further foundation for introduction of the evi-
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Safely” f'r "n"’ Oepartmenl of
NOTES TO D

No evidentiary privilege e.lab-
lished - Subsection In) doc* nol ex-
' lyestablish on evidentiary privilege,

nd lhe (ourl of APIMI" nf »Uted

that ii_wou,d 10 inappropriate f(,r lhe
rourw JOconatme mibeectlon (a) un estnb-

liahing auch o privilege by implication.
Ruaaell v. Municipality of Anchorage, Ct.
App Op. No. Bit (File No. A-145), 700

p %ﬁ% HJ?RP&atlafled their obligation

to preaerve evidence by preacrving de-
fendant'a brealh aample, even where pa-
llet did not take defendant to the hospital
he requested (because the state had no
contract witii that hoepilal for blood ex-
traction), but offered to take defendant to
one of two other hoepitala which offer de-
fendant refused. Ward v. State, CIl. App.
Op No. 686 (File No. A 1519), pP.2d

T@?ﬁa)g breathalyzer for radio fre-
quency Interference. — When a timely
and appropriate challenge to adminaibility
of a breathalyzer teal result ia made, a
municipality must, at a minimum, dem-
onstrate that the breathalyzer instrument
in question waa tested successfully for ra-
dio frequency interference (RFI) at least
oncein a manner substantially ccmplying
wilh the manufacturer's recommenda-
tions. und that none of the conditions for
relenting listed in the manufacturer's RF|
advisory occurred between the time of the
initial RFI teat nnd the challenged breath
teat TImyer v. Municipality of Anchor-
age.Ct. App Op. No 395 IFile No. 7846),

*

Ggﬁdmz%sfg% (%QP%reath test reaulta
where substantial compliance with
regulations. — Even where defendant's
breath teat whs administered by an uncer-
tified officer on un inInximcter that wua
not recalibrated at 60-day intervala as re-
quired by 7 AAC 30.050, the teal reaulta

~i".0«|,|( because only syh-

plaree in subsection Id)

ECISIONS

Ct. App Op. Nn, 592 (File No A-tl.14),
*
71§u|p%(riezszi40r<1lfwl)breath test reaulta.
— A defendant haa the burden nfshowing
that hy virtue of some action or inaction
on the purl of the prosecuting authority,
he wns nol furnished a reasonable inenna
of verifying nn adverse hreath lest reault.
Once the defendnnt has sustained hia bur-
den of showing Dial he was not furnished
a reasonable means of verification, he lina
established a primn facie case that the
breath teat results should he suppressed;
e..d in order to avoid suppression, the gov-
ernmental agency in question must then
prove hy a preponderance of the evidence
lhat ils failure lo provide the defendant
an independent means of verifying the re-
sult waa free of fault. State v. Kerr, CI.
App. Op. No. 561 (File No A-53l), 712

P'Wff'lggr(%%é&]ection — In the absence

of a specific reservation of the bgue dur-
ing Die course ofa trial, a party faill gito
object on foundational grounds to admis-
sion ofblood- nr brealh-alcohol teat results
cannot later object to the application of
the statutory presumption of intoxication.
Macauly v. Stnte, CI. App. Op. No. 695
IFile No. A-946

? pP.2d (1987).
Jury should fe made aware nfstatu-

tory presumption. — A jury considering
drunk driving, assault (involving motor
vehicles), manslaughter, and negligent
homicide cases should be made aware of
the statutory presumption concerning in-
toxication in subsection la). Dreanek v.
State, Ct. App. Op. No. 455 (Kile No

A-19), 697 P.2d 1059 11985). )
Jury instructions. — In prosecution
for drunk driving manslaughter and sec-
ond-degree assault, the trial court did not
errin instructing thejury that if il found
that there was .10% or more alcohol in
defendant's blood at the time of the ncci-
dent, it could_infer that he was under the
r i-l<>»icntilig liquor. Dreangk
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Cited in Edginim v Slate, Ct App (Ip
Nil 4le (Kile Nil A IKI, 702 P2(J 043

11IHO!

A Sim. 28.3B.03B. Administration of chemical tests without con-

NOTES IT

Section should not lie rend hrondly.
In liklil nt tin* fact (linl tin* legislature

liun Klim* In great lengths to avoid autho-

rizing the police to forcibly take blood
tesla, tliiH Rcctiim alioulil not lie rood
brinidly Ilhra v Muuicipnlity nf Anchor-
iiKi*. Cl App. Op No 429 (Pile No. A-273),
092 1I'2d 961 <19841.

Effect of section. — 'Dio legislature
linn cliiiiiniitiHI n driver'll nbility to refuse
n chemical sobriety teat when nil nrreatce
in involved in on accident that reaulta in
the dentli of or injury lo anotlior person.
I’enn v. State, Sup. Ct. Op No. 2881 (File
Noa. 6174, 7052), 684 P.2d 864 (1984).

Application of subsection (b). — The
fact that it woh not practical to offer a
defendant a breathalyzer teal does not
bring the eaae within aubaeciion tb) of this

Sec. 28.35.036. Forfeiture of

NOTES TO

Section inapplicable to alrboata. —
A court may nol forfeit the vehicle of a
person convicted of driving while intosi-
rnted on public property in an nirbonl; an

) DECISIONS

seclion; what does seem to fall within sub.
section (b) is a narrow cisns nfcnaea where
the defendant ia unconscious or otherwise
incapable or manifesting his intent to re-
fuse. llinss v. Municipality of Anchorage,
Ct. App Op No. 429 (File No A 273), 692
p.2d 961 5984).

The legislature's choice of language
seems lo lie consistent with the theory
thnt auliaection (b) of this seclion wns in-
tended to apply only tvsituations where a
blood-alcohnl test could be conducted
without nny violence such as where an er-
reslce iB unconscious. Haas v. Municipal-
ity or Anchorage, Ct. App. Op. No. 429
(File No. A-273), 602 P.2d 961 (1984).

Cited in Herter v. Slate, Ct. App Op.
No. 692 (File No. A-1134), 716 P.2d 274
11986).

motor vehicle.
DECISIONS

airboat is not "a motor vehicle of a type
for which a driver's license is required."
State v. Stagno, Ct. App. Op. No. 726 (File
No. A-16861, P.2d  (1987).

Article 3. Reckless nnd Negligent Driving.

Section
45 Negligent driving

5 28.35.045 Motor Vehicles 5 28.35.050

Sec. 2835046. Negligentdriving, (a) A person who drives a mo-
tor vehicle in the state in-a manner which crenlcH an unjustifiable rink
ofharm to a person or to property and who, as a result of the creation
ofthe risk, actually endangers n-person or property is guilty of negli-
gent driving. An unjustifiable risk is a risk of such o nature and

egree thnta failure to uvoid it constitutes a deviation from the stan-
dard of care thnt n reasonable person would observe in the situation.
Proof that a defendant actually endangered a person or property is
established by showing that, as a result of the defendant's driving,

nn accident occurred. . : :
&3 a person, mc?uglng the defendant, took evasive action to avoid

an( C%1|dpeenrts;on, including the defendant, stopped or slowed down sud-

d t id ident; ,
ew aopear\égh o?npr%cp%rteyr,]tlnglrudlng the defendant or the defendant's

roperty, was otherwise endangered.
F ?tB T%e o?Tenue of negllegent %rlrvmg is a lesser ofTense than, and
included in, the offense of reckless driving, and a person charged with
reckless driving may be convicted of the lesser ofTense of negligent

drwng. person convicted of negligentdriving is guilty ofon infraction
as rovidep fnder AS 2?.40.050. , ,

) Lawfully conducted automobile, snowmobile, motorcycle or
other motor vehicle racing or exhibition events are not subject to the
provisions of this section. (§ 7 ch 74 SLA 1974; am § 6 ch 241 SLA
1976; am § 19 ch 144 SLA 1977, am 543 ch 21 SLA 1985)

Effect of amendments. — The 1985 driver's license under AS 28.16.220(b)" at
amendment deleted "and in addition, the the end of euhsoclion (cl.

court may limit or suspend the person's

Article 4. Duties Following Accidents.

Sec. 28.35.050. Action ofoperatorimmediately aftstaccident.

NOTE8 TO DECISIONS

Sec. 28.35040. Reckless driving.
NOTES TO DECISIONS

Defendant wns "in actual physical

Effect of intoxication on knowledge.
— Trial court did not err in instructing
thejurors that they could not consider de-
fendant'a intoxication in deciding whether

he acted knowingly with regard to the of-
Tenses of failing to remain at the scene of

Slate, Cl. App. Op. No. 709 (File No.
A-1631), 737 I'.2d 360 (19B7).

Applied in Winslow v. State, Ct. App.
Op. No. 397 (File No. A-103), 686 P.2d

1273 (1984).
Stated in Dunlop v. Stale, Sup. Ct. Op

control" of her vehicle, where she was
seated in the driver's seat behind the
steering wheel, had possession of the igni-
tion key and was attempting to put the

key in the ignition; given these factors of
control, it is not necessary that the engine
be running. State, Uep't of I'ub. Safety v.
Conley, Sup. Ct. Op. No. 3297 (File No
S-1791), I".2d (1988).

— and failing to render aseis- No. 3068 (File Nos S-923, S-1163). 721
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See. 2%.35.000. Duly of operator to give information nnd ren-
der-assistance.

NOTES TO DECISIONS

'IVn-yrar ...enlrnrc wilh flvr year* roiling lo r«nder Assistance to hii injurcil
sus|M'ntl«-<I for failure Ui render assls- person Williams v. Stale, Ol. App. Op
Inner affirmed. - _See Winslow v. Slalo. No 709 (File No A-16.Tll, 737 I*.2d 360
01 App Op. No. 397 (File Nu A-103), (586 (1987).

I"2il 1273 (19H4I Slated in Dunlon v. e. Slip. Ct. O

Intoxicat(ion. Trinl court did noterr N j T\ﬂ& S.% 8-1 Ip031 72{)

0

0 F
in instructing the jurors Unit they could p jj 634((191851
decdm” whether he ecte<( knowingy N VD Fj| N, A. B6|)i ,.2d 136

§ 28.35.226 Motor Vehicles 5 28.35.235

hy the person ia operated in violation of this section. The owner or
lessee may not be penalized if the vehiele was stolen, or the driver of
the vehicle is convicted under (d? of this section. This subsection does
nol apply to a lessor of a vehicle if the lessor keeps a record of the
name and address ofthe lessee. A violation of thie subsection mny nol
result in the loss ofa driver's license or privilege lo drive nnd doea nol
constitute grounds for assessment uf demerit points under AS
2815221 — 2815261 This subsection does not prohibit or lim it the
prosecution of n vehicle driver for violnting (a) or (h) of this section.

(§ 1ch 8 SLA 1986, am § 10ch 76 SLA 1987)

Effect of amendments. - 'Die 1987 scried "ia guilty of an infraction «a de-

not consider defendant's intoxication in clt<HIl in Hmjth v State Ct Ap
with regard lo the offenses of railing to

(1982]

remain nt the scene ol nn accident mid

Article 5 Miscellaneous Offenses.

Section Section
Hf> overtnking nnti passing srliool hus 201 Contained or confined loadn

230 Unauthorized use nf handicapped  253. Anti-aproy devices required
parking 200. Penally

Sec. 2835145, Overtaking and passing school bus. (a) The
driver of u vehicle that approaches from nny direction a school bus
sto?ped on n highway or vehicular way or area shall stop not lesB thnn
30feet from the school bus before reaching it when there are in opera-
tion on the school bus (lashing red lights as required by regulation.
The driv?,r may not gr?ceed u,r\til the sghool bus proceeds and the
dashing lights“are no longer illuminated.

(b) When a school bus is stopped on a highway or vehicular way or
area, whether or nol there nre in operation on the school bus naehmg
red lights as required by regulation, the driver ofa vehicle shell yiel
the right-of-way to a é)erson crossing a highway, vehicular way, or
area to embark on or disembark from the school bus, whether or not
Ihe person is crossing within n marked crosswalk.

ﬁo> The driver of a vehicle on a highway with separate roadways is
nol required to slop when meeting or passing a Bchool bus that is on a
different roadway or, if upon a controlled access highway, when a
school hus is stopped off the highway in a Ioading zone that is part of,
oradjacept to, the c%ntr lled access highway, and pedestrians are not
permitted to cross the highway.

(d) Adriver convicted under this section is guilty ofa class B misde-
meanor and. in nddition to other penalties as provided by law, is

%%Ciﬁ a_mgg%tl%vlassessm ent of six demerit points under AS

(e) A vehicle owner, or in the case of a leased vehicle a lessee, is
guilty of un infraction as described in AS 28.40.050(d) und may be
punished hy n fine not to exceed $100, if the vehicle owned or leased
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nmendment, effective Junuary I, 1988. in
(lie firal sentence of subsection (el in-

Sec. 28.35.225. Enforcement.

NOTES TO

"ljiw enforcement officer*”. — Any
member of the police force of an incorpo-
rated city or borough ia a "law onforce-
ment ofriccr” for purposes of this section.
State v. Burke, Ct. App. Op. No. 683 (File
No. A-908), 714 P.2d 374 (1986).

An airport police officer is a law en-
forcemeat officer for purpoaes of Il.ia sec-

dle No. ‘RVABAY 748 PiR& 765 PRRT).

Enforcement authority, — Tins sec-
tion authorizes all "law enforcement offi-

scrdted in AS 28 40.050(d) and" and suli-
Blitulcd 'Tine" for "civil penalty "

DECISIONS

crra” to slop nny vehicle whose driver lias

committed a statewide trafTic olfenae in
th j officer's presence, regardless not only
0f whether the ofTenae was committed
within the territorial limits of the Juris-
diction which employed lite officer, hut
0f whether the vehicle is in the terri-
lorjJa] Mmju at Ihe tjme the o(ricer decjdeB

HUTRICABS Bife RE R-YoBy & b AL

/.nog.

Sec. 28.35236. Unauthorized use of handicapped parking,

(@) A person may notpark a motor vehicle in a parking place reserved

for disabled or medically handicapped persons unless
(1) the person has a special permitissued by the department under

AS(Zﬁhlgﬁn%Elor vehicle displays a special license plate issued to dis-
abled or handicapped persons under AS 2,8.10.181(d2; or .

(C? the motor vehicle displays a special license plate or permit is-
sued to disabled or handicapped persons hy another state, province,

ter([)‘)tol-{ybgrrsanouv{/]rtlr(}/'violates this section is guilty of an infraction.
Upon conviction the court shall impose a fine of not less than $100.

(8 2ch 1L SLA 1987)
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Sec. 2830.251. Contained or confined loads, (a) A person may
not drive n motor vehicle louded with sand, gravel, rock, or similar
matcrinlH on a highway unless

It) the loud in contuined or confined to prevent the load from droB-
ping, sh|II|n%, leaking, or escaping, except thul sand or other su
stances mny he dropped, sprinkled, or sprayed for the purpose of clean-
ing or maintaining the highway or provid;ng traction; and

(2)  the load is subjected to treatment by methods, approved by the
commissioner bg regulation, designer! to Bettle the load or remove
loose material before the vehicle is driven on the highway.

(b> If a cover iB user! to contain nr confine u lond being driven on u
highway, the cover shall ws securely fastened to prevent the cover
from becoming loose or detached, or from being a hazard to other users
of the highway. (8 1cii 62 SLA 1986)

Sec. 2835253, Anti-sp(az devices required. A person may not
drive a motor vehicle on a highway unless the vehicle is equipped with
fenders, mud flups, or other antl—Sﬁray devices adequate to prevent the

vehicle from being a hazard to other users of the highway. (§ 1ch 62
SLA 1986)

Sec. 2835255, Penalty. A Persqn convicted of violating AS
2835251 or 2835253 is quilty ofan infraction. (§ 1ch 62 SLA 1986)

Chapter 37. Driver License Compact.
Article

1 (ii'iiiTal I'rcivinimm (JI 28.17.010 — 28 37 0401
2 Compact Terms (55 28 37 110 - 28 37.1901

Article t. General Provisions.

Section Section

10 Compact enacted 30 Expenses of sdminiatrntor
20 liceiminK authority 40. Executive head

Sec. 2837.010. Compactenacted. The Driver License Compact is
enacted into law und entered into with all other jurisdictions legally

joining in it in the form substantially contained in AS 28.37.110 —

28.37.190. (§ 18 ch 60 SLA 1986)

Sec. 2837.020. Licensing authority. In this chapter the term "li-
censing authority" with reference to this stnte means the division of
motor vehicles in the Department of Public SafetK. The department
shall furnish to the appropriate authority of nnother party stute the
information or documents reasonahly necessary to facilitate the ad-
ministration of AS 2837130 — 2837.150. (§ 18 ch 60 SLA 1936)
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~ Sec. 28.37.030. Expenses of administrator. The compact admin-
istrator provided for in AS 28.37.170is notentitled to additional com-
pensation on account of service as the administrator, but is entitled to
expenses incurred in connection with the duties and responsibilities
as the administrator, in the same manner as for expenses incurred in
connection with other duties or responsibilities of the office or employ-

ment. <§ 18 ch 60 SLA 1986)

Sec. 28.37.040. Executive head, in thiu chnpter, with reference to
this state, the term "executive head" meanB the governor. (§ 18¢h 60
SLA 1966)

Article 2. Compact Terms.

Section . .

160 Application of other stale lews
170. Administrator of compact

180. Compact us law; withdrawal proce-

Section .

110. Findings and policy slalemont
120 Compact definitions

130. Reports nf convictions

vistion dure . . .
140 EfTect of conviction in party state 190. Construction and validity; severabil-
150 (irnunda requiring refussl loissue li- ity

cense

Sec. 28.37.110. Findings and policy statement, (u) The party

Sta(ﬁstﬁi@gamﬂ/toftheir streets and highways is materially affected by
the degree ofcompliance with state laws und local ordinances relating

ration of rvehigles: . . ,
to( ev%qgn%tnoofoa %‘&v‘%r eordpmeghce ia evidence that the violator

engages in conduct that s likely to endanger the safety of persona and

PTEBFRHe continuance in force of a license to drive is predicated upon
compliance with laws and ordinances relating to the operation of mo-
tor vehicles, in whichever jurisdiction the vehicle is operated.

h) It is the golicy of the, artz states tg. -
(1) promote compliance with the laws, ordinances, and administra-
tive requlations relating to the operation of motor vehicles by their
drivers in each of the jurisdictions where those drivers operate motor

VeSleSake the reciprocal recognition of licenses to drive and eligibil-
ity for them morejustand equitable by considering the overall compli-
ance with motor vehicle laws, ordinances, and administrative regula-
tions as a condition precedent to the continuance or issuance of u
license by reason of which the licensee is authorized or permitted to
operate a motor vehich in the pnrty states. (§ 18 ch 60 SLA 1986)
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Sec. 2837.120. Compact definitions. In this chnpter

(1) "conviction" means n conviction of nn offense related «<>the use
oroperation ofn motor vehicle thnt is prohibited by ntnte law, munici-
gal ordinunce, or administrative requlation, or a forfeiture of bail,
ond or other security deposited to secure appearance by a person
char%ed vgnhh having comdmllttebd an oITcgse dﬁscijbed in thishpara-
r n is_requir
gnaJ)er’&S 2t&§t71530?qu ed lo be reported to the licensing authority

%2) "home state" meauB the state that has issued nnd has the power
\t/%hiléfé)-end orrevoke the use ofthe license or permit to operate n motor
(3) "state” means a state, territory, or possession of the United

tates, the District of Columbia, or the Commonwealth of Puerto Rico.
DB G ST S ! e R

See. 28.37.130. Reports nf convictions. The licensing authority
ofa party state shall report each conviction ofa person from another
party state occurring within its jurisdiction to the licensing authority
ofthe home state of the licensee. The report shall clearly identify the
person convicted; describe the violation sPecifying the section of the
Btatute, code, or ordinance violated; identify the court in which action
was taken; indicate whether a plea of?uilty or not%uilty was entered,
or the conviction was a result of the forfeiture of bail, bond or other
security; and shall include any special findings made in connection
with the conviction. (8 18 ch '60 SLA 1936)

Sec. 28.37.140. Effect of conviction in party state, (a) The li-
censing authority in the home state, for the purposes ofsusEending,
revoking, or limiting the license lo operate a motor vehicle, shall give
the same efTect to the conduct reported under AS 28.37.130as it would
{Ifotnhefgronduct had occurred in the home state, in the case ofa convic-

. (1) manslaughter or negligent homicide resulting from the opera-
tIO&l)Of a motogr vehicle; T J P

. (ZR driving a motor vehicle while under the influence of intoxicat-
ing liquor or a narcotic drug, or under the influence ofany other drug
\tlcéﬁicdlggree that renders the driver incapable ofsafely driving n motor

333 an.>( felony in the commission of which a motor vehicle is used;
4) failure to stop nnd render aid in the event of a motor vehicle
accident resulting in the death or personal ir\jury of another,

(b)  As to another conviction, reported under AS 28.37.130, the li-
censing authority in the home state shall give the efTect to the conduct
that is ﬁrovided by the laws of the home state if the ofTense consti-
tuting the conduct report under AS 28.37.130 hns elements sim ilar to

those o' the home stnte as defined in the home state at the time the
90
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ofTense constituting the conduct report under AS 28.37.130 was com-
rr.n(lcl)ed. If the laws of o party state do not provide for ofTenses or viola-
tions denominated or described in precisely tho words employed in In)
of thin section, the party stale shall construe the denominations and
descriptions appearing in (u) of this section as being applicable to nnd
identifying the ofTenseo or violations of a substantially similar nature,
and the laws of the party stnte shall contain the provisions necessary
to ensure that full force and efTect is given to this section. (§ 18ch 60

SLA 1986)

Sec. 2837.180. Grounds requiring refusal to issue license.
Upon application for a license to drive, the licensing authority in a
part% state shall ascertain whether the applicant haB ever held, or is
the holder of a license to drive issued by another party state. The
licensing authority in the state where application is made may not
issue n license to drive to the applicant if

(1) the applicant has held a license, but the license has been sus-
pended by reason, in whole or in part, of a violation, and the suspen-
sion_period has not terminated: ,

(2)'the applicant has held a license, but the license has been re-
voked by reason, in whole or in part, of a violation, and the revocation
has not terminated; except that after the expiration of one year from
the date the license was revoked, the person may make application for
a new license if permitted bP'/ law; the licensing authority may refuse
toissue a license to an applicant if, after investigation, the licensing
authority determines that it will not be safe to grant to the person the
privile%e of driving a motor vehicle on the public highways;

(3) the applicantia the holder ofa license to drive issued by another
party state and currently in force, unless the npplicunt surrenders the

license. (5 18 ch 60 SLA 1986)

Sec. 2837.160. Application of other state laws. Except as ex-
pressly required by provisions of this chapter, nothing in this chapter
shall be construed to affect the right ofa party state to apply any ofits
other laws relating to licenses to drive to any person or circumstance,
nor to invalidate or prevent any driver license agreement or other
cooperative arrangement between a party state and a nonparty state.

<§ 18 ch 60 SLA 1986)

Sec. 2837.170. Administrator of compact, (a) The head of the
licensing authority of each party state shall be the administrator of
the compact for that state. The administrators of all party states,
acting jointly, shall have the power to formulate all necessary and
proper procedures for the exchange of information under this compact.
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(b) The administrator of ouch party Btate sltull furniHli to the ad-
miniHtrator of each other party atute the information or documents

(guﬁgnc%hlﬁt)ngie&sa{w facilitate the udminiHtralion of the compact.

Sec. 2837.180. Compact as law; withdrawal procedure.
(@) The compact shall become, effective bh to nnY Btate in which the
compact hecomcH effective aa the law of that Bate.

(b) A party state may withdraw from the compact by cnucting n
statute repealing the compact oa the Ihw of the slate, but u with-
drawal mny not tnkc effect until six months after the executive head
of the withdrawing state has given notice of the withdrawal to the
executive hands ofall other E)arty states. Withdrawal does not affect
the validity or applicability by the licensing authorities of states re-

maininghpart,){ to the compnct of any report of conviction occurring
before the withdrawal. (5 18 ch 60 SLA 1986)

Sec. 2837.190. Construction and validity; severability. The
compact shall be liberally construed so ns to effectuate its puriJoses.
The provisions of the comﬁnct are severable and if nny phrase, clause,
sentence, or provision of the compact is declared to be contrary to the
constitution of any party state or of the United StatcB or the applica-
bility of it to adgovernment, agency, person or circumstance is held
invalid, the validity of the remainder of the compact nnd the applica-
bility of it to any government, agency, person or circumstance shall
not be affected by it. If the compnct is held contrarr to the constitution
ofany party state, the compact shnll remain in full force and effect as
to the rem ainin% states nnd in full force nnd effect as to the state
affected as to nil Heverable matters. (§ 18 ch 60 SLA 1980)

Chapter 40. General Provisions.

Section Section

51). Penalty for violations of law, regula- ~ 100. Definition!) Tor title
tionn, anil municipal ordmnnccH

Sec. 2840.050. Penalty for violations of law, regulations, and
municipal ordinances, (a) It is a misdemeanor for a person to vio-
lule a provision ofthis title unless the violation is by this title or other
Inw declared to be a felony or nn infraction.

(b) A person convicted of a misdemeanor for n violation ofa provi-
sion of this title for which nnother penalty is not specifically provided
is punishable by a fine of not more than $500, or by imprisonment Tor
not more than 90days, or by both. In addition, the privilege todrive or
the registration of vehicles may be suspended or revoked.
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le) Unless otherwise specified by law a person convicted of n viola-
tion of a regulation adopted under thiH title, or a municipal ordinance
regulating vehiclen or traflic when the municipal ordinance does not
rorresp<>nd to ,, provision of this title, is guilty ofan infraction and is

upishable hy a fine not to exce 00,
P @} An i%fract[ﬂon, oh provf(e %ﬁ)’n Sc) of thia aection, is not consid-
ered a criminal offense and may nol result in imprisonment, nor is a
fine imposed for the commission of an infraction considered a penal or
criminal punishment; nor mar the commission ofa single infraction
result in the loss ofa driver’s license or privilege to drive in this state
except as may result from the accumulation of ’oomts under AS
28.15.221 — 28.10.261, or the registration of vehicles; nor docs a per-
son cited with an infraction have a right to trial by jury or to court-

ap&f”ﬁﬁdepceoa“k@%e,% 5¢h 85SIA 1987 Hi 50-1-8 ACLA 1049 am § 12
ch 241 SLA 1976; am 8§ 22, 23 ch 144SLA 1977:nm 5 6¢ch 85SLA

1987)

Effect of amendment*. — The 1D87
amendment repealed auhaoction (c), con-
cerning overweight penaltiea.

NOTES TO DECISIONS

Prerequlalte toauapemlon oflicenae tion (b) ia nol a penalty provision dealing
or privilege to drive. — A driver's 1I- specifically with the ofTense of driving
cenec or privilege to drive cannot properly ~ while licenae auepended; rather il ia n ge-
he suspended unleae the driver waa in fact  neric penalty proviaion, broadly applica-
licenaed or otherwise actually privileged ble to violationo of all Title 28 proviaiona
to drive a motor vehicle within the atate.  fOr which the specific penaltiea are given.

! Roberta v. State. Ct. App. Op. No. 478

v S
Oile No_ A-342), 700 P 2d 815 (1985). (File No *.342 700,.2d 815 11985).
ucnerlc penalty provinion. — Subeec-

Sec. 2840.100. Definitions for title, (a) Unless otherwise specifi-
cally defined or unless the context otherwise requires, in this title und
in requlations adopted under this title ,

1) “cancel” means the annulment or termination by formal action
of the department of a certification, registration, license, permit or
privilege issued or allowed under this title or regulations adopted
under this title, because ofan error ordefect in the documentissued or
the application for issuance or because the person holding the docu-
ment is no longer entitled to it; . ,

(2) "commissioner” means the commissioner of public safety;

g "department" means the Department of Public Safety;

$3

4) "driver" means a person who drives or is in actual physical
copdrol ,of a vepicle' . , , ,
"drivers license”, or "licensg™ when in relation to.driver
(gf drivers-license”, or "lice S" wher used r?hﬂuon amdﬂveres
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license, whether cir not n person holds hvalid license issued in this or
gtgpetlherjurlsdlctlon, to drive a motor vehicle under tho lowh of this

(<) "highway" means the entire width between the boundary lines
of every way Ilmt is publicly mnintnincd when a part of it is open to
the public for purposesofvehicular travel, including but not limited to
evEr.X \-Itrect and the Alaska slate marine highway system hut nol
venicular ways or areas;

g) "motor vehicle" means a vehicle which is self-propelled except u
vehicle mover! by human or animal power;

(8) "motorcycle” means a vehicle having a seat or saddle for the ubc
of the rider nnd designed to travel on not more than three wheels in
contact with the ground; the term doeB not include a tractor;

(9) "motor-driven cycle" means a motorcycle, motor Bcooter, motor-
ized bicyrle, or similar conveyance with a motor attached and having
nn engine with 50 or less cubic centimeters of displacement;

(10) Nliepvali‘d, 88 ch 74 SLA 1985]

(11) "official traffic-contro! device" means a sign, sié]nal, marking,
or other device not inconsistent with this title, Place or erected hy
authority ofa state or municipal agency or official having jurisdiction,
for the purpose of traffic requlating, warning and quiding;

(12) "owner" mcnnB a person, other than a lienholder, having the
property in or title to a vehicle, including but not limited to a person
entitled to the use and possession of a vehicle subject to a security
inferest in another person, but exclusive ofn lessee under a lease not
Intended as secunt?;

(13) "revoke" means the termination by formal action of the depart-
mentorncourtofa certification, registration, license, permitor privi-
lege issued or allowed under this title or regulations adopted under
this title; the certification, registration, license, permit or privilege
may not be reissued, renewed or restored during the time for which
revoked; however, nfier that time, nn application for a new certificate,
registration, license, permit or privilege may be made;

i14) "roadway” means that portion of a hi?hway designed or ordi-
nariIP/ used for vehicular travel, exclusive ot the sidewalk, berm, or
shoulder, even though the sidewalk, berm, or shoulder is used by
persons riding bicycles or other human powered vehicles; and in the
event that a highway includes two or more sopurate roadways, the
tern: {efers_ to each roadway separately but not. to all such roadways
colléctively;

(Ifi) "suspend" means the temporary withdrawal by formal action of
the department or a court ofa certificate, registration, license, permit
or privilege issued or allowed under this title or regulations adopted
under this title, effective for a period of time which must be specifi-
cnlh designated by the department or court;
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(10) "traffic" means pedestrians, ridden or herded animals, vehicles
and other conveyances either singly or together while using a high-
way or vehicular way or area which is open to public use for purposes

Of(&r‘})valtinderinsuted motor vehicle" means a motor vehicle licensed

for highway use wilh respect to ownership, operation, maintenance, or

use for which there is n Is>dily injury or pro|>ery damage insurance
en

policy or n bond applicable at the time of an accident and the amount

of insurance or bond . . . .
(R) %€ Run Mhe fimit for uninsured and underinsurcd coverage

Of(%e hlarllsS {aee(rj] Sre%%'clce)é’ b(ilrpayments lo {oersons other than an insured,
injured in un uccident, to less thnn the lim it for uninsured and under-
insured coverage of the insured's policy, ,

(18) "vehicle™ means a device in, upon, or by which u person or
ﬁro erty may be transported or drawn upon or immediately over a

ighway or vehicular way or area except devices used exclusively
upon_ stati narP/ ruils or tracks; and

&9% "vehicufar way or area” means a way, path or nrea, other than
a highway or privute property, which is designated by official traffic
control devices nrcustomary usage and which is open to the public for
Furpose; ofpedestrian orvehicular travel, and which way or area may
m; restricted in use.tOJ)edestrlans, bicycles, or other specific types of
vehicles as determinea by the department or other agency having
jurisdiction over the wny, Eath 0r area. , ,

b)  The commissioner Shall adopt requlations to define other terms
which are used in this title and in re%ulations udopted under this title.
g§ 50-1-1 ACLA 1949;am § 3ch 81 SLA 1973 urn 8§ 13 14ch 241

LA 1976;am § 1ch 135SLA 1977:am § 14ch 70SLA 1984:am § 1
ch 13SLA 1935;am § 88ch 74 SLA 1985 am § 2ch 130SLA 1989)

Effect of aMendments. — The first paragraph (10) ofaubaeciion (al, which de-

1985 amendment in paragraph 19) ofaub- fined "municipality.”
aection (a) auhetituted "60 or lesa" for The 1988 amendment, effective Seplem-

"Icaa than 150" and deleted "or with not lo  bcr 1. 1988, aubaliluted "permit, or privi-

exceed five brake-horacpower" at Die end  |c(°c  obtain a driver'a licenae" for "por-

of the paragraph. mil ur privilege" in aubaeciion (a)(5).
The Becond 1985 amendment re|>ealed

NOTES TO DECISIONS

Applied in Conner v. Stale, Ct. App. Cited in Slate v. Robertson, Ct. App.
Op No 451 (File No A-5741,f96P 2d680 Op No 778 (Kile No. A-2330). p.2d
(1985); Caulkina v. State, Dep't of I'uli. (19881.

Safety, Sup. Cl. Op No. 3283 (Kile No.
R 1586), 743 P2d 366 (19871
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Chapter 35. Miscellaneous Provisions.

Article

1 OfTenses Involving Properly (tights (55 28.35.015 - 28 35 0261
Operating While Intoxicated; Implied Consent (85 28.35.030 — 28 35.038)
Reckless and Negligent Driving (55 28.35 040, 28 35.045)

Duties Following Accidents (55 28.35.050 - 28 35.130)

2.
3.
4,
5. Miscellaneous OlTenses (55 28 35.135 — 28.35.245)

Article 1. Offenses Involving Property Rights.

Section Section
15. Tampering with or damaging a velii- 24. Renting a motor vehicle
cle 26. Failure to return rental vehicle

Sec. 28.35.010. Driving n vehicle without owner's consent.
[Repealed, 8§ 21 ch 166SLA 1978. For current law, see AS 11.46.484.]

Sec. 2835015 Tampering with or damaging a vehicle. A per-
son, without the rl%ht to do s0, may not tamper with avehicle, set or
attempt to set a vehicle in motion, or damage a part or component of
a vehicle. (§ 5¢ch 241 SLA 1976)

Collateral references. — 7A Am. Jur. Validity and construction of statute
2d, Automobiles and Highway Traffic, making it a criminal ofTense to "tamper"
55 354, 355. with motor vehicle or contents, or to

61A CJ.S., Motor Vehicles, 5 673. obscure registration plates, 57 Al.R3d 606.

What constitutes offense of "tampering”
with "motor vehicle" or contents, 42
AlLR2d 624.

Sec. 28.35.020. Conviction in larceny prosecution. [Repealed, § 21
ch 166 SLA 1978]

Sec. 2835024. Renting a motor vehicle, (a) A person may not
renta motor vehicle to a person unless the person renting the vehicle
is properly licensed under this title or, if a nonresident, the person is
groperly licensed under the laws of thejurisdiction ofa person’s resi-

ence.

() AJ)erson may not rent a motor vehicle until the person has
inspected the license ofthe person to whom the vehicle is to be rented,
and has verified the identification of the licensee.

(c) Every person renting a motor vehicle shall keep a record of the
registration number of the vehicle rented, the name, address and
license number of the person to whom the vehicle is rented, and the
date and ﬁlace when and where the license of the intended driver was
issued. The record shall be open to inspection by a peace officer or
employee of the department acting in an official capacity.

~(d) Every person renting a motor vehicle shall comply with the
financial responsibility requirements of this title.
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(e> [Effective June 8 1985) A person who rents motor vehicles to
others shall provide child safety devices in sufficient quantity that all
persona to whom the vehicles are to be rented can comply with the
rle m)rementsofAS 28.05.095. (§ 5¢h 241 SLA 1976;nm § Zch 99SLA

Effect of amendments. — The 1984 Collateral references. — 61A C.J.S.,
amendment. elTeclive June 8, 1985, added  Motor Vehicles, 5} 760e, 768c.
subBection (e).

Sec. 28.35.025. Obtaining rental vehicle with intent lo defraud.
IRepealed, 825 ch 144 SLA 1977

Sec. 2835026. Failure to return rental vehicle, (a) A person in
possession of a motor vehicle under an agreement in writing which
requires the person to return the vehicle to a particular place or at a
particulartime who refuses orwilfully neglects to return it to the place
and at the time specified in the ugreement in writing with the intent
to deprive the owner of the vehicle or to convert it to the person’s own
use, or who secretes, converts, sells or attempts to sell the vehicle or

any part of it is, upon conviction, punishable bK imprisonment for not
more than five years, or by a fine ofnot more t
(b)  In thissection, "wilfully neglects" meansomits, fails, or forbears,
with a conscious ﬁurpose to injure, or without regard for the rights of
indifference whether a wrong Is done the owner or

the owner, or wit

an $1,000, or by hoth.

not. (§ 1ch 37 SLA 1964; am § 18ch 144 SLA 1977)

NOTES TO DECISIONS

Thia section is not vogue. Speidel v.
State,Sup. Ct. Op. No. 584 (Pile No. 1014),
460 P.2d 77 (1969).

Concern of section. — All that this
section ic concerned with is the protection
of one select group of persons in the busi-
nesscommunity — those who rent automo-
biles. Speidel v. State. Sup. Cl. Op. No. 584
(File No. 1014), 460 1'.2d 77 (1969).

This section does not represent what
could be classified asa "public welfare
offense.” The health, safely and welfare
of the public is not involved. Speidel v.
State, Sup. CI. Op. No. 584 (File No 10141,
460 P.2d 77 (1969).

The basic infirmity of tills sccUon
prior to the 1977 amendment was
apparent. — This section allowed a man
to he convicted of a crime though he hud
acted entirely innocently, inadvertently cr
negligently. Ale* v State,Sup. Ct. Op. No.
689 (File No. 1224), 484 P.2d 677 (1971).

Under the terminology of this section
prior to Lhe 1977 amendment it was pos-
sible to he guilty of the ofTense when there
waa an entire lack of any conscious depri-
vation of property or intentional igjury.
Alex v. Slate, Sup. Ct. Op. No, 689 (Filu
No. 12241.484 P.2d 677 (1971).

Under this section prior to tho 1977
amendment a person might suffer a felony
conviction for a simple negligent foilure lo
act. To make such an act a serious crime
without regard to an awareness of
wrongdoing or the intentional infliction of
injury is inconsistent wilh the general
law. To convict o person ofu felony for such
an act, without proving criminul intent, is
to deprive such person of due process of
law. Alex v Stale, Sup. Ct. Op. No. 689
(File No. 1224), 484 P.2d 677 (1971).

If one failed (a return an automobile out
of neglect, without any intention to
deprive the owner of liia property or to
convert property to his own use, or ofdoing
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wrong to the owner, lie was made guilty of
a felony prior to the 1977 amendment of
thia section although he might have acted
unwittingly nr inadvertently or negli-
gently. This was contrary to the general
conditiun of criminal liability which
required not only the doing of an act, hut
also the existence of u guilty mind during
the commission of the act. Alex v Sinte,
Sup. Ct. Op. No. 689 IFile No 1224), 484
P.2d 677 (1971).

Extent to which section was valid, —
This section prior to the 1977 amendment
was valid und might he utilized to impose
criminal responsibility on one to the
extent that ho failed to return o motor
vehicle "with conscious purpose lo igjure”
the owner of the vehicle. Speidel v. Stute,
Sup. Ct Op. No. 584 (File No. 1014), 460
P.2d 77 (1969).

Extent to which sccllon wns invalid.
— Under the terms of this section prior (o
tho 1977 amendment there was no escape
from a felony conviction and a possible
five-year prison term forsimple neglectful
negligent failure to return a rented uuto-
mobile at the time specified in the rental
agreement. To mnke such an act, without
consciousness of wrongdoing or intention
to indict igjury, a serious crime, Bnd crim-
inals of those who fall within its inter-
diction, is inconsistent wilh the general
law. To convict o person ofa felony for such
an act, without proving criminal intent, is
to deprive euch person of due process of
law. To the extent that this section
permitted Ihat to happen, it was invalid
and of no efTect. Howover, this aection was
invalid and inefTeclive only to the extent
mentioned, and not in its entirety. It was
severable by virtue of AS 01.10.030.
Speidel v. Slate, Sup. Ct. Op. No. 584 (File

Collateral references. — Criminal of-
fenses in connection with rental of motor
vehicles, 38 Al,R3d 949.

No. 10141, 460 P.2d 77 (1969)

In overturning this section, the
supreme court adhered to the general
rule of law und dictate of justice which
requires that toconstitute guilt there must
lie not only a wrongful act hut a criminal
intention Alex v. Stute, Sup. Ct. Op. No.
689 (File No. 1224), 484 P.2d 677 (1971).

The essential purpose of Speidel v.
State,Sup. Ct.Op. No. 684 (File No 1014),
460 P.2d 77 (1969), was to prevent crim-
inal liability for a serious felony from
living imposed in n manner akin to utrict
liability, that is, without regard to the
accused's nwarenesa of his conduct and
intent to commit the proscribed act. Alex
v. State, Sup. Cl. Op No. 689 (Filo No.
1224), 484 P.2d 677 (1971).

The gist of the offense under this sec-
tion is failure to return un automobile with
a conscious purpose to injure the owner
nnd nol mere failure to pay the rental
price. Hence, the constitutional prohibi-
tion against imprisonment for debt has not
been violated. Speidel v. State, Sup Ct.
Op. No. 584 (File No. 1014), 460 P.2d 77

(1969).
Felonious Intent not Inherent In of-
fense. — l)y defining "wilfully neglects”

so specifically, the legislature indicated
that the ordinary criminal or felonious
intent, as in the case of larceny, is not
inherent in the ofTense of failing to return
a rented uutomobilc. Speidel v. State, Sup.
Ct. Op. No. 584 (Filo No. 1014), 460 P.2d
77 (1969).

Quoted in Stale v. Campbell, Sup. CI.
Op. No. 1149 (File No. 2294), 536 P.2d 105
(1975).

Cited in Kimoktonk v. State, Sup. Ct.
Op. No. 1704 (File No. 3177). 584 P.2d 25

(1978).

Article 2. Operating While Intoxicated; Implied Consent.

Section

30. Operating a vehicle, aircraft or
watercraft while intoxicated

31. Implied consent

32. Refusal to aubmit to chemical test

33. Chemical analysis of hlood

34. Surrender of license or permit

Section

35. Administration «r chemicnl tests
without cunsenl

36. Forfeiture of motor vehicle

37. Remission of forfeitures

38. Municipal impoundment and
forfeiture
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Sec. 2835030. Operating u vehicle, nircrnCt or watercraft
while intoxicated, @) A person commits the crime of driving while
intoxicated if the person operuteH or drives a motor vehicle or operates
an aircraft ora watercraft

(1) while under the influence ofintoxicating liquor, orany controlled
substance listed in AS 1171140 — 11.71.190;

(2) when, aB determined by a chemical test taken within four hours
after the alleged olTense was committed, there is 0.10 percent or more
by weight ofalcohol in the person’s blood or 100milligrams or more of
aicohol per 200millihlersofblood.or when there is 0.10 grams or more
of alcohol per 210 liters of the person’s breath; or
~(3) while the ﬁerson is under the combined influence ofintoxicating
liquor und another substance.

(b) Driving while intoxicated is a class A misdemeanor.

(c) Upon conviction under this section the courtshall impose u mini-
mum sentence of imprisonment of not less than 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or anotherjurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantiaIIY similar elements. Upon
conviction under thiB section the court shall impose a minimum sen-
tence of mprisonment of not less than 20 consecutive days and a fine
ofnot less than $500 if, within the preceding 10years, the person has
been previously convicted once in this or anotherjurisdiction ofdriving
while intoxicated under this oranother law or ordinance with substan-
tially similarelements or refusal to submit to a chemical testunder AS
2835032 or anothor law or ordinance with substantially similar
elements. Upon conviction under this section the court shall impose a
minimum sentence of imprisonment of not less than 30 consecutive
daysand a fine ofnot less than $1,000 if, within the preceding 10years,
the person has been previously convicted in this or anotherjurisdiction
of more than one of the following offenses or has more than once been
previously convicted of one of the following offenses: (1) driving while
Intoxicated under this or another law or ordinance with substanhallg
similar elements; (2) refusal to submit lo a chemical test under A
2835032 or another law or ordinance with substantially similar
elements. The execution of sentence may not be suspended nor may
probation be gr.ante.d except on condition that the minimum imprison-
ment provided in this section is served. Imposition ofsentence may not
be suspended. In addition, if the offense involved driving a motor vehi-
cle for which a driver’s license is required, the person's driver's license
shall be revoked in accordance with AS 2815181 and the vehicle used
in commission oT the offense may be forfeited under AS 28.35.036. In
addition, the court shall order, and a person convicted under this sec-
tion shall undertake, for a term specified by the court, that program of
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ulcohol education or rehabilitation that the court, after consideration
ofany information compiled under (d) ofthis section, finds appropriate.

(d) Exceptas prohibited bK.federaI law or requlation, every provider
of treatment programs to which persons ure ordered under tc) of this
section shall supply the Alnska court system with the information
regarding the condition and treatment ofthose persons as the supreme
court muy reﬂuwe by rule. Information compiled under this subsection
is confidential and mar only be used by a court in sentencing a person
convicted under (c) of thia section, or by pn officer of the court in
preparing a presentencc report for the use of the court in sentencing a
person convicted under (c) of this section. .

(e) A person who is sentenced to imprisonment for 72 consecutive
hours upon a first conviction under (c) of this section and who is nol
released from imprisonment after 72 hours may not bring an uction
against the stnte or a municipality or its agents, officers, or employees
for damages resulting from the additional period of confinement if

(1) theemployee oremployeeswho releused the person exercised due
care and, in releasing the person, followed the standard release proce-
dures of the prison facility; and

2) the adaitional period of confinement did not exceed 12 hours.

f) For purposes of Hub Section, convictions for both driving while
intoxicated and for refusal to submit to a chemical test ofbreuth under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

83 In thiB section, . _ .

(1) "operate an aircraft” means to use, navigate, pilot, or taxi an
aircraft in the airspace over this state, or upon the land or water inside
thiB state; .

(2) "operate a watercraft" means to navigate or use a vessel used or
capable ofbeing used as a means of transportation on water for recre-
ational or commercial purposes on all waters, fresh or salt, inland or
coastal, inside the territorial limits or under the jurisdiction of the
state, (ft 50-5-3 ACLA 1949; am f# 1ch 107 SLA 1955 am ft 1ch 121
SLA 1967;am § 45ch 32SLA 1971;am 8 4ch 74SLA 1974; am ftit 2,
3chi52SLA 1978,am ft 28ch 94 SLA 1980;am ft 10ch 129SLA 1980;
am ft 2L ch 45SLA 1982 am fit 13- 15ch 117 SLA 1982 am ftit 13
— 15¢h 77 SLA 1983)

Revisor's notes. — In 1984, formersub- the end of the third sentence nnd substi-
section (0 was redesignated os present tuted"AS 28.15.181" for"AS 28.15.210(c)"
subsection (g) and former subsection (g) in the fourth sentence.
was redesignated aa present subsection (f). The second 1980 amendment rewrote

Cross references. — For sentences for
class A misdemeanors, see AS
12.55.036(b)(3) and 12.55.135(a).

EfTect of amendments. — The first
1980 amendment, in subsection (a) as it
existed prior to the second 1980 amend-
ment, deleted "under AS 11.05.150" from

Lhe section.

The first 1982 amendment substituted
"or any controlled substance listed in AS
11.71.140 — 11.71.190" for "depressant,
hallucinogenic, stimulant or narcotic drug
as defined in AS 17.10.230(131 and AS
17.12.160(3)" in subsection (a)(1).
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The st-coml IKHZ nmi-mlim-nt milled "or
n|ieriileH un mriinil or n wiilen iufl" to the
end nf the introductory hinguugi'ofnulmec-
lion Inl, nnd in subsection Id, substituted
"72 consecutive hours" fur "three consecu-
tive ihiys" nt Ihe end uf the first ecntunce,
Hiilmtitnti-ii "uf driviiik while inInxicaled
in thin nr uny ulher sinte or ciinvictiun of
refusnl to nuhnnl lo n chemical lest of
I» eulli under AS 28 35.032" for "under this
section" in the second sentence, and added
the language Ikjkmninx "unless the suhso-
iJuenl conviction is within one year" to the
end uf Ihe second sentence. The amend-
ment also added subsections (el and (g).

The 1083 uinondincnt in paragraph

NOTES TO

legislative history. — Sec Van Hrunt
v. State, Cl. App. Op. No. 149 (Kile Nos.
6046, 5054, 51891, 553 I'.2d 343 (1982).

Thia section wns not enacted in vio-
lation of the one-subject rule. Van
Hrunt v. State, Cl. App. Op. No. 98 (Kite
Nos 5048. 5084, 8IH9I, 848 I*2d 872
119821

The prohibition on driving while under
the "combined influence of intoxicating
liquor nml unnlher substance" is nn vnguc
thnt il fails to proscribe nn nctivity apart
from subsection lull ), und it ennnot be
given any construction thnt would correct
this failure. Williford v. Stale, Sup. Ct. Op.
No. 2751 (Kile No. 5988), 874 I>2d 1329
(1983).

The meaning of "combined influence" is
dear. Williford v. Stale, Sup. Ct. Op. No.
2751 IFile No. 59861,874 1'.2d 1329(1983).

The term "another substance" ia
unconstitutionally vogue because n person
is given no notice as to what substances,
when used in combination with alcohol,
ore prohibited. Williford v. Stute, Sup. Ct.
Op. No. 2751 (Kile No. 5986), 674 P.2d
1329(1983).

The word "drug" cannot lie substituted
for "substance," which is not defined under
the driving while intoxicated laws, since
under the dictionary definitions, "sub-
stance" iB not synonymous with "drug,”
but is n much hrouiler term, encompassing
nil matter, nol jubL medicinal subBtonccn.
Williford v. Sinte, Sup. Ct. Op. No. 2751
(Kile No. 5988), 6'M P.2d 1329 11983).

Constitutionality of warrantless
arrests for violations. — AS 12.25.033,
which permits a police officer to arrest n
defendant for viulnlion of this section on
probable cause but without a warrant,
docs not violate Alaska Const., art. 1. § 14

<nl(2l inserted  ns determined ... olTrnso
was riiminitted," rewrote sulisection let
und ndded sulisection If).

Kililor's notes. — Kor declaraliun of
legislative purpose, see 5 I, ch. -tfi, .HLA
DJH2 in the 1982 Temporary und Special
Acts and Itesolves.

Opinions of attorney general. -- The
term "public street or highway" is sufli-
clently brand to include Btiiidivision streets
dedicated to lhe public. 191)5 Op. All'y
Gen., No. 10.

The Depnrtment of i'ublic Safety may
enforce this section und AS 28.35.040 on
subdivision roads under public use. 1905
Op. Atty Gen., No. 10.

DECISIONS

prohibiting unreasonable searches nnd
seizures and the corresponding provisions
of the federal constitution because these
constitutional provisions are nol offended
by warrantless searches or arrests based
on ?xigent circumstances and tho legisla-
ture hus determined thnt exigent circum-
stances exist where there iB probable cause
lo believe a suspect is driving while intoxi-
cated. Proctor v. Stale, CI. App. Op. No. 83
(Kile No. 5718), 643 P.2d 5 (1982).

1980 amendment enacted
constitutionally. — The 1980 version of
this section, which with three other
amendments to the driving while inloxi-
cuted statute, was added to a hill changing
various Btate liquor laws (Senate Dill 365:
ch. 129, SLA 1980) by the free conference
committee, was not enacted in violatinn nf
Alaska Const., art. Il, $ 14 since the
constitutional requirement that bills be
rend three times does nol extend to an
amended bill when the amendments do not
change the subject of the bill. Van Bruntv.
Stale, Ct. App. Op. No. 149 tKile Nos.
6046, 6064, 6189), 653 P.2d 343 (1982).

And In accordance with Uniform
Rule 42(b). — The 1980 version of this
Bection, which with three other omend-
ments to the driving while intoxicated law
waB added to Senate Hill 365 (ch. 129, SLA
1980) by the free conference committee,
was not enacted in violation of Rule 42(b)
of the Uniform Rules of the Alaska State
Legislature since the amendment was
"germane"” to the bill, which changed var-
ious stole liquor laws. Vun Brunt v. State,
Ct. App. Op. No. 149 (File Nos. 6046,6064,
6189), 653 P.2d 343 (1982).

This section prohibits a person who
is under (lie Influence of intoxicating
liquor being in actual physical control
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of a vehicle with its malar running
Jacobson v. Slate, Sup. Ct. Op. No. 1282
(Kile No. 2478). 551 I>2d 935 (1976).

Reasonable suspicion of Intoxica-
tion. — Police officer's suspicion lliut
driver was possibly intoxicated und |Kwed
an imminent dnnger while driving was
reasonable. Larson v Stale, CL. App. Op
Nn. 292 (Kile No. 71071. 669 P.2d 1334
(1983).

The worda "operate" and "drivo"
have differing connot -Bona and refer to
different acta. Jacobson v. State, Sup CI.
Op. No. 1282 (Kile No 2478), 551 P.2d 935
(1976).

Aha general proposition, it appears that
"to operate" includes n larger cluss of
activities than "to drive." While one who
drives u vehicle must necessarily in that
process operate il, the reverse ia not neces-
sarily ho. Jacobson v. Stale, Sup. Ct. Op.
No. 1282 (Kile No. 2478), 551 P.2d 935
(1976).

A conviction under auliacctlon («) of
this section cannot be based on the use
of a drug which had not been
specifically designated hy regulation os
a drug which carried criminal sanctions
fur its use whilo driving. Crutchfield v.
State, Sup. Cl. Op. No, 2207 (Kile No
4474), 627 P.2d 196(1980).

Right to counsel guaranteed. —
When convicted for violuting this Bection,
a person may receive a fine of nol more
than S1,000 or a term of imprisonment for
not more than one year, or both. Therefore,
such case is one in which the right to coun-
sel is guaranteed an accused by the Aloska
Constitution. Gregory v. Stnte, Sup. Ct.
Op. No. 1269 (Kile No. 2467), 650 P.2d 374

(1976).
Right to counsel before brenthulyzer
(eat. — When a person is arrested for

operating a motor vehicle in violation of
state or local drunken driving ordinances,
and requests to contact an attorney, the
arrestee must be afforded a reasonable
opportunity to do bo before being required
to decide whether or not to submit to a
breathalyzer test; and where arrestee is
denied that opportunity, subsequently
obtained evidence, whether in form of test
results or of refusal to take test, must bo
suppressed. Copelin v. Stale, Sup. Ct. Op.
No. 2617 (File Nob. 5453, 5708), 669 P.2d
1206(1983).

The statutory right to contact und con-
sult with counsel prior to being required to
decide whether or not to submit to a
breathalyzer test is not an absolute one,
which might involve a delay long enough
to impair testing results, but, rather, a

limited one (if reasonable time uad upper
tunily that cun be rcrnnciled with (hr
implied consent statutes Cupvlin v Stale.
Sup ClI Op Na 2617 (Kile Nub 5463,
5708), 650 I*.2d 1206(1083).

No right to counsel during video
taping of field sobriety tests. A per-
son suspected of operating u motor vehicle
while under the influence of intoxicating
liquor Inow driving while intoxirali-dl linn
nu right to have counsel present during llut
video taping of field nobriuly tests per-
formed at thu request of tho arresting nffi-
car. Anchorage v. Gcbor, Sup. Ct. Op No
1824 (Kile Nos 4016. 4037, 3827, 4046).
592 I'.2d 1187 (1979); Copelin v. State, CI
App. Op. No. 343 (Kile No. A-35), 67612d
608(1084),

Field sobriety tests distinguished
from lineups or taking of handwriting
exemplars. — See Anchorage v. Geber,
Sup. Ct. Op. No. 1824 (Kile Nos 4016,
4037, 3827, 4040), 692 !'.2d 1187 (19791

Presumption In breathalyzer result.
— Under the wording of AS 23 35 033, the
breathalyzer result iB clearly viewed as
the presumptive equivalent of Ihe amount
ofalcohol in the person’s blood "at the lime
alleged"”; in other words, at the lime Ihe
ofTense was committed, not just when the
breathalyzer examination was adminis-
tered. Doyle v. Stnte, Ct. App. Op. No 43
(File No. 5115), 633 I».2d 306 (1981).

To bo charged under (his section
rather than city of Anchorage Munic-
ipal Code 9.28.020 when both provisions
apply to tho same general facts does not
constitute an arbitrary application of Un-
law violative of constitutional safeguards
of equal protection. Wester v. State. Sup,
Ct. Op. No. 1106 (Kile No. 21591, 528 I*.2d
1179 (1974), cert, denied, 423 U S. 836,96
S. Cl. 60, 46 L. Ed. 2d 54 (1975).

When blood-nlcohol tests should he
suppressed. —  Blood-ulcohol lest
findings should be suppressed where the
blood wbb withdrawn from n conscious
nunconsenting person without an arrest
substantially contemporaneous with the
taking. Layland v. Stale, Sup. Ct. Op. No
1150 (Kile No. 2264), 635 1>.2d 1043 (1975),
a(Td, Sup. Ct. Op. No. 2739,549 H2d 1182
(1976), overruled on other grounds, Cily of
Anchorage v. Geber, Sup. Ct. Op. Nos.
3827, 4016, 4037, 4046, 592 1).2d 1192
(1979).

In prosecuting a charge of operating a
motor vehicle while under the influence of
intoxicating liquor (now driving while
intoxicatedl law enforcement officials
cannot utilize the results ofa blood alcohol
test, when the blood used in performing

131



ft 28..%.030 Alaska Statiitkh § 28.35.030

(lie tost wiih extruded from tin- licensed
against Innor hot will, lifter refusal louuli-
mit lo u hrentlmlyzer examination.
Anchorngev duller.Sup. Cl tip No IHid
(Kile Noh 4016, 40.17, 389.7, 40401, 502
P.2d 11H7 (111791 See nolo lo AS
2H95 Ol - 2H.3B0.13.

Trouper arriving ut ueclduiit scene
ennnnt arrest fur drunk drivin({
without warruni. —The Alosko h'ginlu-
lure hiiH classified liolh reckless driving
nnd operating or driving nn uuloinoliile
under the influence of intoxicnting liquor
nn misdemeanors. Tliuh, n stale trmiper
who arrived nl nn iiccident nrene could not
arrest u driver without n wnrrnnl for
cither rcckleHH driving or drunk driving
since neither of these offenses wus
committed or utlempled in lIlia preHence.
Liiylaml v. Stute, Sup. (,'l. Op. No. 1150
(Kile No. 22641,535 P.2d 1043 (19751, alTd,
Sup. Ct Op. No. 2739, 549 v2d 11H2
(1970), overruled nn other grounds, City of
Anchornge v. (Jelicr, Sup. CI. Op. Nos.
3827, 4016, 4037, 4046, 592 |>.2d 1192
(1979).

The fuct timt u mnn consumed from
seven to ten ounces of whiskey during
un 18-hour period wns not shown by the
evidence lo necessurily cause him to lie
intoxicnted llcrlruni v. Harris, Sup. Ct.
Op. No. 393 (Kile No. 677). 423 1*.2d 909
(1967).

Effect nf alcohol consumption after
accidentisjury I'Uestlon. —The issue of
whether und to wiml extent defendant's
consumption o' alcohol nfter the accident
but before u breathnlyzer examination
uftected his hrenlhnlyzer result wns n
question which wns properly left for the
jury. Doyle v. State, Ct. App. Op. No. 43
(Kile No. 5115), 633 P.2d 306 119811.

State need not show that defendants
knew they were intoxicnted. — The
stale need not show thal defendants
actually knew thnt they wore under the
influence of intoxicating liquor or that
their hlood or breath alcohol levels were in
excess 0f0.10. Van Hrunt v. Sinte, Ct. App.
Op. No. 98 (File Nos. 6046, 6064, 61891,
646 P.2d 872 119821.

Preserving breath samples. — Due
process clause of the Alnsku Constitution
requires pruseculion (u make reusunnhle
efforts to preserve hronl li sample or to take
other steps to ullow defendant lo verify
results of breathnlyzer lest. Municipality
of Anchornge v. Serrano, Cl. App. Op. No.
115 (File Nos. 6447, 6724, 67251, 649 P.2d
256 (1982).

Preservation of blood sample. —
Where blood snmplc wns fnken by und wns

in possession of hospital where defendant
sought treatment following car uccident,
nml where, on llie fuels of the case, both
defendant und sinte hod opportunity to
preserve the sample, triul court did not err
in ruling that the hlood test results were
admissible evun though the state hnd nol
sought preservation of tho blond sample.
Bradley v. State,Ct. App Op. No. 248(Kile
No. 7335), 662 P.2J 993 (1983).

Hlood tests as business records. —
Results ofa hospital blood nicohol lobl nrc
admissible us business records in driving
while intoxicnted prosecution upon proper
foundation. Brudley v. Stnte, G'l. App. Op.
No. 248 (Kile No. 7335), 662 P.2d 993
11983).

Evidence that defendant drove
erratically and appeared intoxicated
to arresting officers wns properly admitted
since such evidence would tend to
corroborate  u  breathalyzer reading
showing un elevated hlood nicohol level.
Byrne v. Stulc, Ct. App. Op No. 169 (File
No. 63751, 654 P2d 795 (1982).

Effect of charges for other viola-
tions. — Although defendant hnd been
convicted of leaving the scene of an acci-
dent und acquitted uf failing to exercise
care to nvoid colliding with another vehi-
cle, collateral estoppel did not preclude
defendant's subsequent prosecution for
operating a motor vehicle under the influ-
ence of intoxicating liquor. Miller v. Stnte,
Cl. App. Op. No. 135 (File No. 6429), 652
112d 494 (1982).

Legser included offenses. — Defen-
dant's prior conviction for leaving the
scene of nn accident and his acquittal for
failure to exercise care to nvoid colliding
with another vehicle did not bar his pros-
ecution for operating a motor vehicle
under the influence c,fintoxicating liquor
under the state and federal constitutional
provisions prohibiting placing a criminal
defendant twice in jeopardy Bince the state
could not have discovered the evidence
necessary to convict defendant of
operating a motor vehicle under the influ-
ence of intoxicating liquor prior lo his trial
for leaving the Hcene and failing to avoid
the accident in the exercise of due dili-
gence. Miller v. Stute, Ct. App. Op. No. 135
(Kile No. 5429), 652 P.2d 494 (19821.

Enhanced license revocation. —Con-
viction under another slate's statute may
he used for purposes of enhanced license
revocation under AS 28.15.181(h). Carter
v. State, Ct. App. Op. No. 010 (File No.
5144), 625 I'.2d 313 11981).

Application of thiee-ycnr license revo-
cation provision of AS 28.15.181(b) to
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defendant whose prior two OMVI
(operating a motor vahiclc while under the
influence of intoxicating liquor or drugs)
convictions were in 1974 and 1976 did not
violute the constitutional prohibitions
against ex post facto luws. Carter v. Stnte,
Ct. App. Op. No. 010 (Kile No. 5144), 625
I>2d 313 (1981).

Local ordinances. — Municipality's
ordinance which sought to Impose crim-
inal sanctions ugninst persons who drove
after consuming alcohol an the sole basis of
the quantity of alcohol consumed nnd
without regurd to the existence or lack of
existence of any actual influence or
impairment in driving related to alcohol
consumption was inconsistent wilh the
slate's statutory frumework for drunk
driving, under which the crucial element
for imposition of criminal penalties wns
the existence oractual influence or impair-
ment end thus invalid. Simpson v. Munic-
ipality if Anchorage, Cl. App. Op. No. 57
(Kile Nos. 4945,4946,5288), 635 P.2d 1197
(1981).

For case construing this section und
former AS 28.16.210(c). — Sec Dunks v.
State, Sup. Ct. Op. Nn. 2216 (File No.
4962), 6<9 IvV2d 720(1980).

Evidence held sufficient to support
verdict of guilty. — Sec Beck v. State,
Sup. Ct. Op. No. 310 (Filo No GUI, 408
P.2d 996 (1965).

Conviction under this seclion admis-
sible as evidence In proving negligence
in subsequent civil action. — See Scott
v. Robertson, Sup. Cl. Op. No. 1678 (File
No. 3436), 581 P.2d 669 (1978).

Sentence upheld. — Sentence or 120
days’ incarceration, three years' license
revocation, and a $1,000 fine was not
excessive for offense ofdriving while intox-
icated. Kennedy v. State, Ct. App. Op. No.
216 (File No. 6830), 657 P.2d 859 (19831.

Applied in Deere v. United Stalei, 268
F.2d 912 (9th Cir. 1959); Stale v. Gibson,
Sup. Ct. Op. No. 1215 (File No. 2415), 543
P.2d 406(1975); Wirz v. State, Sup. Ct. Op.
No. 1593 (File No. 3516). 577 P.2d 227
(1978); Ledbetter v. State, Sup. Ct. Op. No.
1682 (File No. 35001.581 f'.2d 1129(19781;

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway Traffic,
§ 296 et seq.; 19 Am Jur Trials, pp
123-229; 17 Am Jur POF 2d, pp 1-50.

61A C.J.S., Motor Vehicles, 85 37, 625
lo 637.

Driving automobile while intoxicated as

Stale v. (iunrderaa, Sup. Cl. Op. No 17H2
(File No. 3738). 589 P.2d 870 (1979); Keel
v. Sinte, Sup. Ct. Up No. 2063 (File No
44981, 609 P.2d 555 I110HOI; Nelson v
Slate, Cl. App Op. No. 129(File No. 6222).
650 P.2d 42611982); Ahsogaek v. Statu,(.'(.
App. Op. No. 147 (Kile No. 66(0), 652 P.2d
505 (1982); Mclzker v. Stole, Cl. App Op.
No. 208 (File No. 59191, 658 P.2d 147
(19831; Coleman v. S ate, Ct. App Op No.
229 (File No. 7216), 658 P.2.1 1364 (19831;
Wilson v. Stale, Ct. App. Op. No. 356 (File
Nos. 7523, 7526, 7833), p.2d
(1984). =

Quoted in Cily of Fairbnnks v. Schrock,
Sup. CT. Op. Nn. 567 IPile No. 10321, 457
P.2d 242 (1969); Sollierg v. Stale, Sup Ct.
Op. No. 1478 11-do No. 3194I. 568 P.2d 1

160(1 (File No. 34951,577 P.2d 698 (1978).

Staled in Godwin v. Slate, Sup. Cl. Op.
No. 1276 (File No. 2793), 554 P.2d 463
(1976); Williams v. Stute, Sup. Ct. Op. No.
2180 (File No. 4367), 616 P.2d 881 (1980);
Puseun v. Stole, CI. App. Op. No. 46 (File
No. 5154), 633 P.2d 1033 (19811.

Cited in (hillurde v. State, Sup. Cl. Op.
No. 794 (File No 1606), 497 I'2d 93
(1972); Stute v. Neuse, Superior Courl, 1st
Jud. Dial., Cr. No. 72-23 (1972); Ravin v.
Stale, Sup. Cl. Op No. 1156 (File No.
2135), 537 P.2d 494 (1976); Laylond v.
State, Sup. Ct. Op. Nu. 1263 (File No
2739), 549 I'2d 1182 11976); City or
Kodink v. Juckson, Sup. Ct. Op. Nu, 1741
(File No. 34801, 584 P.2d 1130 (I97HI;
Wesldnhl v. Slate, Sup. Ct. Op. No. 1818
(File No. 39281, 592 P.2d 1214 (19791,
Gralmm v. Stute. Sup Cl Op. No. 2403
(File No. 4092), 633 P.2d 211 (19811;
Kelzler v. Slate, Ct. App. Op. No. 47 (File
Nos. 5069,51 IHI, 634 P.2d 56111981);City
of Anchorage v. Richards, Ct. App Op. No.
173 (File Nos. 6387,6459,6504,65401,654
P.'2d 797 (19821; Crcary v. Slate, Cl. App.
Op. No. 252 (File Nos. 6777, 6778), G63
P.'2d 226 (1983); Jensen v. Stnte, Ct. App
Op. No. 271 IFile No. 7488). 667 P.2d 1838
(1983); Stale v. Moran, Ct. App. Op. No.
277 (File No. 7614), 667 P.2d 734 (1983).

a substantive criminal oifensc, 42 ALR
1498, 49 Al-Il 1,192, 68 ALR 1356. 142
ALR 555.

Effect of statute on civil linhility of per-
son driving automobile while under influ-
ence of liquor, 56 ALU 327.

Degree or nature of intoxication fur
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purposesufstatute ur ordinnnce milking il
a criminnl offense lo operate nn autumn-
hilc while in thnt condition, I3#2A1.11 555.

WIml ih u "motor vehicle" within stat-
iilob milking il nn offense lo drive while
intoxicnted, lit! ALilt'd 1146

Itighl to Irinl hy jury in criminnl pros-
ecutinn for driving while intoxicnted or
simitar oirenae, Ifi Al.lldd 1373

Driving under the influence, or when
addicted to the uae, of drugs ,. criminal
offense, 17 AlLIt.7d HIS.

Applicability, to operation of motor
vehicle on private properly, of legislation

What amounts to violation or drunken
driving statute in officer's "presence" or
"view" so as to permit warrantless arrest.
74 A1113d 1138.

What constitutes driving, opernting, or
heing in conlrol of motor vehicle Tor
purposes ofdriving while intoxicated sint-
ule or ordinance, 93 ALR3d 7.

Reckless driving ns lesser included of-
fense of driving while intoxicated or sim-
ilar charge, 10 ALK4th 1252.

Denial of accused's requeal for initial
contacl with attorney — drunk driving
cases, 18 ALR4lh 705.

making drunken driving a criminnl of-
fense, 29 ALit3d 938.

Sec. 2835031 Implied consent, (a) A person who operates or
drives n motor vehicle in this state or who operates on aircraft as
defined in AS 28.35.030(g)$1) or who operates a watercraft as defined
hy AS 28.35.030 (g)(2) shall be considered to have given consent to a
chemical test or tests or the person’s breath for the purpose of
determining the alcoholic content of the person’s blood or breath if
lawfully arrested for an offense urising out ofacts alleged to have been
committed while the person was operating or driving a motor vehicle
or operating an aircraft or a watercraft while intoxicated. The test or
tests shall be administered at the direction ofa law enforcement officer
who has reasonable grounds to believe that the person was operating
or driving a motor vehicle or operating an aircraft or a watercraft in
this state while intoxicated.

(b) A person who operates ordrives amotorvehicle in this state shall
be considered to have given consent toa preliminary breath test for the
Burpose of determining the alcoholic content of the person’s blood or

renth. A law enforcement officer may administer a preliminary
breath test at the scene of the incident if the officer has reasonable
grounds to believe that a person’s ability to operate a motor vehicle is
impaired by the ingestion of alcoholic beverages und that the person

(1) was driving a motor vehicle thai is involved in an accident; or

(2) committed a moving traffic violation.

(c) Before administering a preliminary breath test under (b%ofthis
section, the officer shall advise the person that refusal may be used
against the person in a civil or criminnl action arising out of the inci-
denl and that refusal is an infraction. If the person refuses to submit
to the test, the test shnll not be administered.

(d) The result of the test under (b) ofthis section may be used by the
law engorcement officer to determine whether the driver should be
arrested.

(e) Refusal to submit to a preliminary breath test at the request of
a law enforcement officer is an infraction.
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(fi If a driver is arrested, the provisions of (a) of this section apply.
The preliminary breath test authorized in this section is in addition to
any tests authorized under ga)ofthls section. (§ 1ch 83SLA 10G9; am

§ 1 ch 129SLA 1980; am
1983)

EfTec; of amendments. — The 1980
amendment, in present auhsection (a),
inserted "or breath” in the first sentence
and substituted "intoxicated" for "under
the influence of intoxicating liquor" in the
first and Becond sentences.

The 1982 amendment, in present sub-
section (a), inserted the language

16¢h 117 SLA 1982 am § 16¢h 77SLA

beginning "or who operates an aircraft"
and ending “"described hy AS 2835.030
(0(2)" in the first sentence and inserted "or
operating an aircraft or o watercraft” in
the first and second sentences.

The 1983 amendment added subsections
(b), (c), (d), (el, and (0.

NOTES TO DECISIONS

Editor’s notes. — Anchorage v. Geber,
Sup. Ct. Op. No. 1824 (Pile Nos. 4016,
4037, 3827, 4046), 592 P.2d 1187 (1979),
and other cases cited in the notes below,
were decided prior to the enactment of AS
28.35.035, which authorizes the adminis-
tration of n chemical teat without consent
in certain circumstances to determine the
amount of alcohol in breath or blood.

Consent to breathnlyzer test when
driver operates motor vehicle in state.
— It iaclear from thiB section that a driver
consents to take the breathalyzer test
when he operates a motor vehicle in the
State of Alaska. State v. Nease, Superior
Court, 1stJud. Dist., Cr. No. 72-23 (1972).

Analysis of this section and AS
28.35.032 demonstrates the legislature's
intention that drivers be considered to
have consented to n chemicnl Lest for
determining the alcohol content of their
blood and that refuBnl on the driver's pBrt
to submit ‘o such a test will trigger certain
specified consequences. Wirz v. Stale, Sup.
Ct. Op. No. 1593 (Kile No. 35161. 577 P.2d
227 (1978).

As the supreme court analyzes the leg-
islature’s intent in enacting this section
and AS 28.35.032, the sections provide
that the operator of a motor vehicle in
Alaska has consented to chemical tests of
his blood's alcohol content und that after
the arrested operator refuses to Lake the
chemical test, he must he advised of the
consequences flowing from his contem-
plated refusnl. The arrestee must br
permitted to reconsider hia refusal in light
ofthal informntion. Wirz v. State, Sup. Ct.
Op. No 1593 (File No. 35161,577 P.2d 227
(1978).

Application of case Inw. — Munic-

ipalily of Anchorage v. Serrano, Cl. App.
Op. No. 115 (Kile No. 6275), 649 P.2d 256
(1982), and Cooley v. Municipality of
Anchorage, Ct. App. Op. No. 114 (File Nos.
5859, 6112, 6151), 649 P.2d 251 (1982),
apply to only three cntcgories of cases: (D
cases formally joined with those decided in
Serrano nnd Cooley; (21 cases in which sup-
pression had already been ordered on or
before August 6, 1982; and (3) cases in
which breathalyzer testa were adminis-
tered after August 6,1982. State v. Lamb,
Ct. App. Op. No. 119 (File No. 7071), 649
P.2d 971 (19821.

Statutes do not explicitly grant right
to refuse lcbL — Neither this section nor
AS 28.35.032(u> explicitly grants or
recognizes a right on the part of nn
arrestee lo refuse to take a breathalyzer
test. Wirz v. State, Sup. Ct. Op. No. 1593
(File No. 3516), 577 P.2d 227 (19781

One required to take a breathalyzer lesl
under this section does not have nny statu-
tory or constitutional right to refuse to
take il. Peursv. State, Cl. App. Op. No. 309
(File No. 6783), 672 P.2d 903 (1983).

Nor do they Impose u duty upon the
arresting officer to advise the driver
that he has the right to refuse to take
the test. Wirz v. State, Sup. Ct. Op. No.
1593 (File No. 3516), 577 P.2d 227 (1978).

Neither this section nor AS 28.35032
requires that the arrested operator be
advised he has the right to refuse to take
a chemical lest for the purpose of
determining the ulcohal content of his
hlood. Wirz v. Stnle. Sup. Ct. Op. No. 1593
iFile Nn 7513, 677 P.2d 227 tIf 78).

One required to toke n brcathn-yzcr test
under this section does not hare to be
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madvised Dial he does nol hiive lo take
exniniimlion. Pears v. Stale, Cl. App Op
No .109 IKile No. 670. 072 I>2d 90,1
119801.

And the aupremc court would not
imply n requirement that un arrestee
he advlaed thal he hus the rijjht to refuse
to lake a hreathalyzer test. Wirz v. Stale,
Sup. Ct. Op. No. 1593 (Kile No. 35161, 577
P 2d 227 119781

Given the absence of u specific require-
ment that arreBlees lie advised ufa right to
refuse to undergo the chemical lest, it
would be inappropriate for this court to
engraft such, a requirement onto this sec-
tion. Wirz v. Stole, Sup. Ct. Op. No. 1593
(Kile No. 35161, 577 P.2d 227 119781

Although several states have chosen Lo
provide thnt the arrestee hus a right to
refuse to take n hreathalyzer test and, fur-
ther, that the arresting olficer must
inform him ofsuch right, Alaska’s legisla-
ture has not adopted such provisos. Wirz v.
.Stale, Sup. Ct. Op. No. 1593 (Kile No.
35161, 577 P.2d 227 (1978).

Advice to urrcstee confused about
righta. — Where an arrested person
refuses to submit to u breathnlyzer lest,
the administering officer must inquirc
into the nature of the reliiHul and, if il
appears that the refusal is based on a con-
fusion about the person’s rights, the officer
must clearly advise thnt person thnt the
rights contained in the Miranda warning
do nol apply lo the breathalyzer examina-
tion. Graham v. Stale, Sup. Ct. Op. No
2403 IPile No. 40921, 533 P.2d 211 11981).

Warnings of consequci ces of
refusal. —While evidence of the wurnings
given regarding the consequences of
refusal to take a breathalyzer test may
have been relevant to the issue of mens
rea, the absence of more detailed warnings
regarding pennlties ‘or refusul did not
deprive defendant of due process or
warrant a directed verdict of acquittal in
his favor. Svedlund v. Municipality of
Anchornge, Ct. App. Op. No. .101 (Kile No.
75H1), 671 P.2d 378 (19831, construing
municipnl ordinance.

This seclion and AS 28.35.032 do not
contcmplute an evidentiary use uf the
fact of refusal to submit to a
breathalyzer test. Puller v. Municipality
of *nchoroge. Sup. Ct. Op. No. 1575 (Kile
Nu 32321574 P 2d 1285(19781.

Preservation of breath samples. —
Due process clause of the Alnsku Constitu-
tion requires prosecution to make reason-
able elTorts lo preserve breath sumple or to
lake other steps to allow defendant to ver-
ify results of hreathalyzer test. Munic-

ipality nf Anchorage v. Serrano, Ct. App.
Op. No. 115 (Kile Nos. 6447, 6724. 6725),
649 P.2d 256(1982)

(light lo counsel before breathalyzer
teat. — When a person ia orresled for
operating n motor vehicle in violation of
slate or local drunken driving ordinances,
nnd requests to contncL un attorney, the
arrestee must lie afforded o reasonable
opportunity lo do bo before being required
lo decide whether or not lo submit to a
breathalyzer lest; and where uneslce is
denied that opportunity, suusequently
obtained evidence, whether in form of lesl
results or of refusal to lake test, must be
suppressed. Copelin v. State, Sup. Ct. Op.
No. 2617 (Kile Nos. 6453, 6708), 259 P.2d
1206(19831.

The statutory right to contact und con-
sult with counsel prior lo being required to
decide whether or not to submit to a
breathnlyzer test iB not an nbsolule one,
which might involve a delay long enough
to impair testing results, but rather a lim-
ited one of reasonable Lime and opportu-
nity thul can be reconciled with the
implied consent statutes. Copelin v. State,
Sup. Ct. Op. No. 2617 (Kile Nos. 5453,
57081, 259 P.2d 1206 (19831.

A person suspected of driving while
intoxicated had astatutory right lo contact
an attorney licfore deciding whether or not
to submit to a breathnlyzer lest if (1) he
requested on opportunity to contact an
attorney, and (2) granting the request
would not involve n delay long enough to
impair test results. Svedlund v. Munic-
ipality of Anchornge. Ct. App. Op. No. 301
(Kile No. 7581), 671 P.2d 378 (1983).

A breathalyzer exam is not a “critical
stage" at which the constitution requires
counsel's presence. Svedlund v. Munic-
ipality of Ancho age. Ct- App. Op. No. 301
(Kile No. 7581), 671 P.2d 378 (1983).

While a defendant has a statutory right
lo contact counsel, where he never
requested nn opportunity to contact coun-
sel nnd there wus nothing in the record to
show that the police affirmatively
interfered with any attempt by defendant
to obtain counsel, he was not denied right
to counsel. Svedlund v. Municipality of
Anchorage, Ct. App. Op, No. 301 (Kile No.
7581), 671 P.2d 378 (1983).

Miranrtn  righta. — Defendant's
constitutional rights were nol violated by
not informing him of his Miranda rights
prior to asking him to take a breathalyzer
exam. Svedlund v. Municipality of
Anchurnge. Ct. App. Op. No 301 (Kile No.
7581), 671 P.2d 378 (1983), construing
municipal Inw
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Videotape recording of defendant
while u breathnlyzer examination was
being administered to him and while lie
performed other sobriety tesla, made at
state trooper hcadquurtere following
defendant's arrest for operating a motor
vehicle while under the influence of
intoxicating liquor Inow driving while
intoxicatedl, did not violate defendant's
right to privacy under Alaska Const., art.
I, 5 72. Palmer v. Stnle, Sup. Ct. Op. Nn.
2002 (Kile No. 3651). 604 P.2d 1106 (1979).

The Implied Consent Statute was
intended to provide an exclusive
method for obtaining direct evidence
ofa suspect's blood alcohol content, absent
his or her express consent to the use of
some other form of testing. Anchorage v.
Geber, Sup. Ct. Op. No. 1824 (Kile Nob.
4016, 4037, 3827, 4046), 592 P.2d 1187
(1979).

No othor chemical test allowed after
breath lest refused. — The express lan-
guage ofAS 28.35.032(a), coupled with the
legislative history of the Implied Consent
Statute, leads lo the conclusion thnt in
enacting the Implied Consent Statute the
legislature intended that once a breath
test had been refused no other chemical
test would be allowed. Anchorage v. Geber,
Sup. Ct. Op. No. 1824 (Kilo Nos. 4016,
4037, 3827, 4046), 592 P.2d 1187 (19791.

In prosecuting a chnrge of operating a
motor vehicle while under the influence of
intoxicating liquor Inow driving while
intoxicatedl, low enforcement officials
cannot utilize the results of a hlood alcohol
test, when the blood used in performing
the test was extracted from the accused
against his or her will, after refusal tosub-
mit to s breathalyzer examination.
Anchorage v. Geber, Sup. Ct. Op. No. 1824
(File Nob. 4016, 4037, 3827. 4046), 592
P.2d 1187(1979).

Use ofsearch warrant. —The implied
consent statute does not constitute on
affirmative prohibition agninsl the inde-
pendent means of using a sesreh warrant
to obtain a sample of hlood from a person
who haB refused to submit to a
breathalyzer lest alter being arrested for
on offense arising from on net committed
by him while driving under the influence
of intoxicating liquor. Pena v. Stale. CI.
App. Op. No. 2451Kile No. 61741. 664 P.2d
169 (1983).

Limitation for purposes other than
DWI prosecutions. — AS 28.35.t)32fn)
cannot be restricted to apply solely to
driving while intoxicated prosecutions,
und lo the extent that the stutute, by
providing thnt "a chemicnl test shall not be

given" following a breathalyzer refusal,
affirmatively limits the manner in which
evidence nf intoxication may be obtained,
ils limitation must apply with equal force
in all prosecutions "arising out of ucls
alleged to have been committed while the
defendant was operating or driving a
motor vehicle while intoxicated." Pena v.
State, Ct. App. Dp. No. 2451Kile No. 617-1),
664 P.2d 169 11983).

* Thin section does nol apply just to the
ofleiiBC of driving while intoxicated but
also lo uny offense which arose out of acts
which wert> committed while a person was
driving while intoxicated Pears v. Stale,
Cl. App. Op. No. 309 (Kile No. 6783), 672
P.2d 903 (1983).

"Chemical test" means any chemical
test. — The language of AS 2H.35.032(u)
stating that after refusal lo submit to a
lest of the breath, "a chemical lest shall
nol be given," means nny chemical test, he
il of the hrcBlh, hlood, urine nr otherwise,
nnd notjust a chemical lest of the breath.
Anrhornge v. (leher, Sup. Cl. Op. No. 1824
(Kile Nob. 4016, 4037. 3827, 4046), 592
P.2d 1187 (19791

Defendant should be permitted to
check the specific ampoules UBed In
his hreathalyzer test. Lauderdale v.
Stale, Sup. Ct. Op. No. 1254 (Kile No.
2761), 548 P.2d 376(19761.

Since they could he evidence of pro-
priety of test. — The lest and reference
ampoules could he probative evidence or
the propriety or impropriety of the
brenthalyzer lest. Lauderdale v. State,
Sup. Ct. Op. No. 1254 (Kile No. 27611, 548
P.2d 376 (1976)

Denial of right to analyze compo-
nents is rcversiblo error. — Where
defendant was charged with operating u
motor vehicle while intoxicuted, denial uf
the right to mnke an analysis of some of
the components of the breathalyzer
machine, thnt ib tosny, to "cross-examine”
the results of the test, would he reversible
error without any need for a showing of
prejudice. |1 would be a denial of u right to
a fair (rial, and a fair trial is essential to
aflbrding un accused due pioces9 of Inw.
Lnuoerdale v. Stale, Sup. Ct. Op. No. 1254
(Kile No 27611, 548 I'.2d 376 (1976).

Discretion of district court properly
exercised in requiring production of
ampoules used in hreathalyzer test —
See Lauderdale v. Stale, Sup. Ct. Op. Nn.
1254 (Kile No. 27611, 54B R2d 376(1976).

District court was correct in sup-
pressing results of breuthalyzcr test
where state unable to produce
ampoules used in test. —See Lauderdale
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v. State, Sup. L't Op. No. 1254 (Kilo No.
27611, 54H I>2d 376 0 976).

Hulo announced generally to have
prospective) effect hutiilno to have par-
tial retronctivo effect. —See Lauderdale
v. Stale, Sup. Ct. Op. No. 1254 (Kile No.
2761), 548 I'.2d 376 (1976).

Applied in Nelaon v. State, Ct. App. Op
No. 129 (Kilo No. 6222), 661) [>.2d 426
(19112

Anchornge, Ct App. Op. Nu. 57 (Kile Noa.
4945, 4016, 52HHI, 635 I*2d 1197 (1081);
lL.undquint v. Department of l'uti Safety,
Hup. Ct. Op. No. 2763 (Kile No. 7075), 674
P.2d 780(1963); Jensen v. Stute, ClI App
Op. No 271 (Kile No. 7486), 667 I*.2d 188
(1983)

Cited in Coleman v. Stnte, Ct. App Op.
No. 229 (Kile No. 7215), 658 P.2d 1364
(1983),

Quoted in riiinpuon v. Municipality of-

Collateral references. — 60 C.J.S., auapect chemical aobriety teBt under
Motor Vehicles, 5 164.16. implied consent luw, 95 AMt3d 710.
Duty of Inw enforcement officer to olTer

Sec. 2835032 Refusaltosubmittochemicaltest, (a)Ifa person
under nrrest refuses the request ofa law enforcement officer lo subm it
to a chemical test under AS 28.35.031(a), niler being advised by the
officer that the refusal will, ifthal person was arrested while operath
ordriving a motorvehicle for which udriver’s license is required, result
in the denial or revocation of the license or nonresident privilege to
drive, that the refusal muy be used against the person in a civil or
criminal action or proceeding arising out ofan act alleged to have been
committed by the person while operuting or driving a motor vehicle or
operating an aircraft or a watercraft while intoxicated, and that the
refusal is a misdemeanor, a chemical test shall not be given, except as
provided by AS 28.35035.

b) IRepealed, $ 25 ch 77SLA 19831

¢) IRepealed, 8 25 ch 77 SLA 19831

{Repealed, §25 ch 77SLA 1983] .

e) The refusal of a person to submit to a chemical lest of breath
under (a) of this section is admissible evidence in a civil or criminal
action or proceeding ar|sm? out of an act ulleged to have been
committed by the person while operutin(ﬁ ordriving a motor vehicle or
operatmg an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test of breath authorized by AS
28.35031(3) is a class A misdemeanor. .
~(9) Upon conviction of a person under this section, the court shnll
impose a minimum sentence of imprisonment of not less than 72 con-
secutive hours and a fine of not less than $250 if the person has not
been previously convicted in this or another jurisdiction nf driving
while intoxicated under AS 28.35.030 or another law or ordinance with
substantially similar elements or refusal to submit to a chemical test
under this section oranother law or ordinunce with substantially sim-
ilar elements. Upon conviction under this section the court shall
impose a minimum sentence f imprisonment of not less than 20 con-
secutive days and a fine of not less than $500 if, within the preceding
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10 years, the person has been previously convicted once in this or
anothorjurisdiction ofdriving while intoxicnted under AH 28.35.030 or
another law or ordinunce wilh substantially similar elements or
refusul to submit to a chemical lest under tiiiH section or unothor law
or ordinunce wilh substantialli/1 similar elements, Upon conviction
under this Bection the court shall impose o minimum sentence of
imprisonmentofnot less thnn 30consecutive days und a fine ufnot less
thun $1,000 if, within the previous 10 years, the person has been
previously convicted in this or unotherjurisdiction ofmore than one of
the following ofTenses or bus more than once been previously convicted
ofone ofthe following ofTenses: (1) driving while intoxicated under AS
2835030 or another Inw or ordinunce with substantially similar
elements; (2) refusal te submit to a chemicnl test under this section or
another law or ordinunce with substantially similar elements. The
execution of sentence muy not be suspended nor may probation be
granted except on condition that the minimum imprisonment provided
In this Bection is served. Imposition ofsentence muy not be suspended.
If the offense involved driving a motor vehicle for which u driver's
license ia required, the person’s driver’s license shall be revoked under
AS 28.15.181. In addition, the court shall order, and u person convicted
under this section shall undertake, for a term specified by the court,
that program ofnlcohol education orrehabilitation that the court, after
c.on5|derat|on.ofan%/ information compiled under (h) of this seclion,
finds appropriate. The sentence imposed by the court under this subsec-
tion shall run consecutively with any other sentence of imprisonment
imposed on the committed person.

(h) Except as prohibited b%/.federal law or regulation, every provider
of treatment programs to which persons are ordered under (g) of this
section shall supply the Alaska court system with the information
regarding the condition and treatment ofthose persons as the supreme
court may require by rule. Information compiled under this subsection
is confidential and maY only be used by a court in sentencing a person
convicted under (g) of this section, or by an officer of the court in
preparing a pre-sentence report for the use of the court in sentencing
a person convicted under (gg)oftms section.

(i) A person who is sentenced to imprisonment for 72 consecutive
hours under gg) of this section and who is not released from imprison-
ment after 72 hours may not bring an action against the state or a
municipality orits agents, officers, or empIlees fordamages resulting
from the additional period of confinement i

(1) the employee oremployees who released the person exercised due
care and, in releasing the person, followed the standard release proce-
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.

() For purposes of this section, convictions for both drivinﬁ while
intoxicated and for refusnl to submit to a chemical test ofbreath under
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AS 2835031(a), if éirising out of u Bin™u tranauction nnd a Hinkle

arrcHt, are caiiHidere

one previous conviction. (!) 1 ch 83SLA 1969 am

fi 28ch 7LSLA 1972 nm fi 12¢ch 129SLA 1980; am § 17ch 117SLA
1982 am §§ 17— 20, 25¢ch 77 SLA 1983)

Effect of amendments. — The 1080
amendment, in sulim-ctian (ill, inserted the
IniiKU Ix-Kinninj* "nnd (liul the refusal
nmy" urn) ending "under llie influence of
intoxicating li(Juiir’, in subsection llil,
inserted "or driving" in llie Tirol sentence
und in paragraph ill und "or operate" in
the Tirol Bentenre, in oulioection (c),
inoorled "or drive" in the loot ocnlence,
und in oiihoertion (dI inoorled "or driving"
nnd outiHtituted "denial o f Tor "denial or."
The amendment nloo ndded ouhoectiun (e).

The 1982 unicndinent, in otihacclion (a),
inoorled "if that person wns arreoted while
operating or driving u motor vehicle," buri-
Hlituted "license or nonresident privilege
todrive” for "license nnd” and "motor vehi-
cle nr operating an nircrufl or a watercraft
while intoxicated, anil (hut the refusal is a
misdemeanor" for "vehicle under the influ-
ence of intoxicating liquor," and added
"except ao provided hy AS 28.35.1)35" to
the end; in subsection (bl, substituted
"intoxicated" for "under Ihe influence of
intoxicating liquor" in paragraph (Il nnd

NOTESTO

Editor's notes. — Anchornge v. Holier,
Sup. Ct. Op. Na. 1824 (File Nos. 4016,
4037, 3827, 4040), 592 P.2d 1187 (1979),
cited in the notes below, was decided prior
to the enactment of AS 28.35.035, which
authorizes the administration of n chemi-
cnl test without consent in certain circum-
stances to determine the amount ofalcohol
in breath or blood.

Purpose of section. — ThiB section,
which directs the Depnriment of Public
Safety to suspend or revoke the licenses of
those who refuse to submit lo a
hrenth-unnlysis, is merely an inlernnl
operating procedure that provides n
sanction for those persons who refuse to
submit to the test in order til compel
submission lo n test that provides evidence
nf intoxication; nnd although this section
may huvo the effect of keeping the roads
safe from drunk drivers by susr ending the
licenses of those who refuse the test, this
wns nnl nn intended statutory purpose.
Lundquist v. Department of Pub. Safety,
Sup. Ct. Op. No. 27(53 (File No. 7075), 674
P.2d 780(1983).

inserted "or nonresident privilege to drive
and that the refusal is a misdemeanor" in
puragrnph 12); in oulioection (dl, deleted
"within two ycuro previous to his arresi"
following "AS 28.35.031" und inserted "or
oT refusal lo submit to a chemical Ichl of
brenth under this section” nnd "nr revo-
cation"; in subsection (e), substituted
"motor vehicle or opornLiug an aircraft ur
watercraft while intoxicated" for "veliicln
under the influence of intoxicnting liquor"
ut tho end; nnd ndded subsections (0-(i).

The 1983 amendment, in subsection (n),
modified the internal reference following
"submit to u chemical test." inserted "for
which a driver's license is required"
following "driving a motor vehicle," and
deleted "Huoiiensiun,” preceding "deninl or
revocation"; repealed suhBcctioiiB (b), (cl,
nnd (d); in subsection If), revises! Ihe inter-
nal reference; rewrote subsection (g); ond
udded sulisection (jl.

Legislative history reports, — For
report on ch 71. SLA 1972 tlICSSU 383
nm Hi. bcc 1972 House Journal, p. 898.

DECISIONS

The Implied Consent Statute was
Intended to provide an exclusive
method for obtaining direct cvidenre
ofa suspect's blood nlcohol content, absent
bis or her express consent lo the use of
Borne other form of testing. Anchorage v.
Other, Sup. Ct. Op. No 1824 (File Nos.
4016, 4037, 3827, 4046), 592 P.2d 1187
(1979).

Constitutionality of subsection (0. —
Subsection (0 of Ihis section is reasonably
reluled to the public purpose of obtaining
evidence ofdrunk driving. Jensen v. State,
Cl. App. Op. No. 271 IFile No. 7488), 667
P.2d 188(1983).

Subsection (0 of this section is suffi-
ciently analogous lo a statute punishing
concealment of evidence such as AS
11.56.610 lo satisfy substantive due pro-
cess. Jensen v. State, Ct. App. Op. No. 271
(File No. 7488), 667 P.2d 188 (1983).

Subsection (0 of thia Bection does nol
violate lhe prohibition against cruel and
unusual punishment since imposing pun-
ishment for refusnl to take a breathalyzer
tesL serves the legitimate public gcala of
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deterring such conduct and ensuring (hot
such conduct will not benefit n defendant
and the |ienalty does not result in sub-
jecting u defendant (o punishment out of
proportion to tho conduct in odiiili he liiin
engaged Jensen v HtuU\ <3 App. Op. No.
271 IFile No. 7488), Uu: I»2d 188 11983).

Punishing n refusal to take n
hreathalyzer test hears a fair mid substan-
tial relation lo the legitimate govern-
mental objective of gathering evidence of
IxiHsihle drunken driving und dncN not
deny equul protection. Svedlund v. Munic-
ipality of Anrhornge, Ct. App. Op. No. 3Ul
(File No. 7581), 671 P.2d 378 (1983),
construing municipal provision nearly
idanlical to sulisection (0 of this seclion.

Miranda rights. — Defendant')
constitutional rights were not violated by
not informing him nf his Miranda righta
prior lo nuking him lo take u hrenlhnlyzer
exuni. Svedlutiu v. Municipality nf
Anchorage, Ct. App Op. No. 301 (File No.
768D, 571 P.2d 378 (1983), construing
municipal law.

Nu other chemical tCBt allowed after
hreath test refused. — The express lan-
guage of sulisection tut, coupled with the
legislative history of the Implied Consent
Stotute, leads to the conclusion that in
enacting tho Implied Consent Statute the
legislature intended that once a hreath
test had licen refused no other chemical
test would be allowed. Anchorage v. Geber,
Sup Ct. Op. No. 1824 (File Nos. 4016,
<037, 3827, 4046), 592 P2d 1187 (19791.

The language of thia seclion providing
that, upon n person's refusal to submit to a
chcmicul teat nf his hreath, "n chemical
test shull not lie given,” means that Inw
enforcement officials nrc precluded from
performing other chemical tests in order to
determine whether alcohol is presenl in
the person’s hlood. Anchorage v. Geber,
Sup. Ct. Op No. If24 (File Nos. 4016,
4037, 3827, 4046), 5t)2 P.2J 1187 (1979).

In prosecuting n cf.urge of operating a
motor vehicle while u nder the influence of
intoxicating liquor Inow driving while
intoxicatedl, law enforcement officials
cannot utilize the results ofa hlood alcohol
test, when the blood used in performing
the Itx. was extracted from the accused
against his or her will, after refusal tosub-
mit to a breathnlyzer examination.
Anchorage v. Geber, Sup. Ct. Op. No 1824
(File Nos. 4016, 4037, 3827, 4046), 592
P.2d 1187 (1979).

"Chemicnl test” means any chemical
test. — The language of subsection la)
stating that after refusal to submit lo a
lest of the brealh, "a chemical lest shall
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not he given." menus any chemicnl teat, I>e
it of the hreath. bliss!, urine or otherwise,
und nnl suni u chemicnl test oft he hrenlh
Anchorage v. Geber. Sup CIl. Op No. IH24
(File Nos 4016, 4037, 3827, 4046), 592
P2d 1187 (19791.

There Isno due prueess requirement
thnt u persun he advised uf the right lo
refuse lo submit to n hreulhulyzer exam-
ination. Palmer v. Stale, Sup Ct Op No
20027File No 36511604 P 2d 110611979)

While subsection ta) of this section
prohibits the giving ol'uny other liliss| lest
when the person arrested refuses lo sub-
mit to n hrenlhnlyzer exnminnlion, it does
not otherwise grant or recognize a right on
tin- part of the nrresled person to refuse
thal examination. Painter v. State, Sup
Cl. Op. No. 2002 (File No. 36511.604 P.2d
1106 (1979).

Kight to refuse test is only to protect
against fnrclblu submission lo test. —
The right of refusal continued in subsec-
tion lo) iH to only protect an individual
from being physically forced In submit to
the test. Slate v Neasc, Superior Court,
1st Jud. Hist., Cr. No. 72-2.3 11972).

There is nu right involved requiring
assistance of counsel. — The right to
refuse to lake the breathalyzer lest under
sulisection In) is only to protect u person
frinn being physicr.lly forced to submit In
the tc-Bl, nnd since there Ihimplied consent
to the test under AS 28.35.031, there is no
right lhat ran he knowingly waived which
would require the usaisinnre nf counsel.
Stnle v. Nense. Superior Court, 1st Jud.
Dial., Cr. No. 72-23 119721.

The results of the hreulhulyzer test u--
nonlcstimoniul in nature, thurelore the
provisions ufMiraniln v. Arizona, 384 U.S.
436, 86 S. Ct. 1602, 16 I,. Ed. 2d 694, 10
A.l, It 3d 974 (19661 do not apply. Slate v.
Nense, Superior Court, 1st Jud. Disl., Cr.
No 72-23(1972),

Where ndriver operated u motor vehicle
in Ihe Sinte uf Alaska und wus lawfully
arrested for operating n motor vehicle
while under the influence of intoxicating
liquor, such driver lind no right lo refuse-
taking Die hrenlhnlyzer test, and such u
(c-sl does not violule nn individual's right
against self-incrinunalion. Therefore, the
absence of counsel is immaterial since the
driver had no rights which counsel might
have assisted him in nsserting. State v.
Neasc, Superior Court, 1st Jud. Dist., Cr.
Nu. 72-23(19721.

Itight to counsel before brenthalyzer
test, — When u person is arrested fur
operating u motor vehicle in violation nf
stole or local drunken driving ordinances,
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mid requests to contact an attorney, the
urrestee inunt lal afforded a reasonable
opportunity to do no licfore being required
to deride whether nr not to submit to a
hreulhulyzer test; nnd where arrestee is
denied that op|Hirtunily, subsequently
obtained evidence, whether in form of teat
reaulta or of refuaal to lake leal, inuat he
euppreMed. Copelin v. Stnte, Sup CI. Op.
Nn. 2617 (File Noa. 645a, 57081, 259 P.2d
1206(198.1).

The atululory right to co"'ncl and con-
sult with counsel prior to L= mg required lo
decide whether or not to aubmit to n
breathalyzer teat is nol nn absolute one,
which might involve a delay long enough
to impair testing results, but rathera lim-
ited one of reasonable lime and opportu-
nity thnt can be reconciled with the
implied consent statutes. Copelin v. Stnte,
Sup. Ct. Op. No. 2617 (File Noa 5453,
570H), 259 P.2d 1206 11983).

A porann suspected of driving while
intoxicated hud a statutory right to contuct
an attorney before deciding whether or nnl
to submit to a hreathalyzer tent if Il) he
requested nn opportunity lo contact an
attorney, nnd (2, granting the reauest
would not involve u delay long enough to
impair test results. Svedlund v. Munic-
ipality or Anchorage, Cl. App. Op. No. 301
IFile No. 7581), 671 1'.2d 378 (19831.

A hrenlhnlyzer exam ia not a “critical
Binge" at which the constitution requires
counsel's presence. Svedlund v. Munic-
ipality of Anchorage, Ct. App. Op. No. 301
IFile No. 7581), 671 P.2d 378 (1983).

While a defendant liob n Btatuiory right
to contact counsel, where ho never
requentcd an opportunity to contact coun-
sel and there was nothing in the record to
show thnt the police affirmatively
interfered wilh any attempt by defendant
lo obtain counsel, he was not de 'ed right
to counsel. Svedlund v. Municipality of
Anchornge, Cl. App. Op. No. 301 (File No.
7581), 671 P.2d 378(1983).

Analysis of AS 28,35.031 and this sec-
tion demonstrates the legislature's inten-
tion that drivers be considered lo have
consented to a chemical test foi
determining the nicohol content of their
blood and that refusnl on the driver's part
tosubmit losuch u teat will trigger certain
specified consequences. Wirz v. State, Sup.
Cl. Op. No. 1593 (File No. 3516), 577 P.2d
227 11978).

As the supreme court analyzes the leg-
islature's intent in enacting AS 28.35.03!
nnd this section, the sections provide that
the operator of a motor vehicle in Aloskn
hns consented to chemical tests of his

blood's alcohol content and that after the
arrested operator refuses to take the chem-
ical lesl. he must be advised of the constl-
quern “s flowing from his contemplated
refusal. The arrestee must lie permitted to
reconsider his refusal in lightorthat infor-
mation Wirz v. State, Sup CI Op. No.
1693 (File No. 3516), 577 P.2d 227 119781

Statutes do not explicitly grant right
to ro.'use test. — Neither AS 28.35.031
nor subsection In) of this section explicitly
grants or recognizes n right on the part of
an arrestee torefuse to take a hreathalyzer
test. Wirz v. Stute, Sup. Ct. Op. No. 1593
(File No. 3516), 577 P.2d 227 (1978).

Nor do they impose a duty upon the
arresting officer to ndviBe the driver
that he has the right to refuse to tnke
the test. Wirz v. Slate, Sup. Cl. Op. No.
1693 (File No. 3616), 677 P.2d 227 (19781.

Neither AS 28.35.031 nor this section
requires that the arrested operator be
advised he hns the right to refuse to take
a chemicnl test for the purposi of
determining the alcohol content of hia
blood Wirz v. Slate, Sup. Cl. Op. No. 1593
(File No 3516). 677 P.2d 227 (19781.

Although several slates have chosen to
provide that the arrestee haB a right lo
refuse to take a breathalyzer lest and, fur-
ther, that the arresting officer must
inform him of such right, Alaska’s legisla-
ture has not adopted such provisos. Wirz v.
Slate, Sup. Ct. Op. No. 1593 (File No.
3516), 577 P 2d 227 (1978).

And the supremo court would not
Imply a rcqufremcnt that an arrestee
bo advised that he has the right to refuse
to take a breathnlyzer test. Wirz v. State,
Sup. Ct. Op. No. 1693 (File No. 3516), 577
P.2d 227(1978).

Given the absence of a specific require-
ment that arrestees be advised ofa right to
refuse lo undergo the chemical test, it
would be inappropriate for this court to
engraft such a requirement onto AS
28.35.031. Wirz v. Stnte, Sup. Ct. Op. No.
1593 (File No. 3516), 577 P.2d 227 (1978).

This section seems to require that there
at least he a reasonable attempt to com-
municate to a defendant the consequence
ofa failure to lake the breathalyzer exam-
ination. Williford v. State, Ct. App. Op.
No. 148 (File No. 59861, 653 P.2d 339
(19H2I. Also, see now AS 28.35.031(c)
requiring nn officer lo adviBe on conse-
quences of refusal.

This section clearly contemplates u
warning of the specified consequences
attendant upon o refusal. — While evi-
dence of the warnings given regarding the
consequences of refusal to take a
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hreathalyzer test may have liecn relevant
to the issue of mens rea, the absence of
more detailed warnings regsrding penal-
ties for refnsst did not deprive defendant of
due process or warrant a directed verdict of
acquittal in his favor. Svedlund v. Munic-
ipality of Anchorage, Ct. App. Op. No. 301
(File No. 7581), 671 P.2d 378 (1983),
construing municipal ordinance.

No privilege against sclf-Incri-
minatlon. — A refusal In lake a
hlood-alcohol teal, nflcr a police officer hns
lawfully requested it, is nol an act coerced
by the officer, and thus is not protected hy
the stnle or federal privilege against
aelf-incriminntion. Svedlund v. Munic-
ipality of Anchiirnge, CI. App Op. No. 301
(File No. 7581), 671 P.2d 378 1)983),
construing municipal provision.

Purpose of subsection (c). — The
purpose of the provision in subsection (e) of
this section, thnt evidence of refusal to
submit to a hreathalyzer test is admissible
at trial if the defendant was lawfully
under arrest for driving while intoxiculed
at the time of lilhrefusal, is to assure that
individuals nrrestcd for driving while
intoxicated do not benefit from failure to
comply with the requirements of Alaska's
implied consent stntute, AS 28.35.031.
Coleman v. Slate, Ct. App. Op. No. 229
(File No. 7216), 658 P.2d 1364 (1983).

Admissibility of evidence of refusal.
— Even though thia seclion mokcB the
refusal to take the breathalyzer examina-
tion admissible, ii does not make the
refusal admissible without regard to the
other evidence rules, and to be admissible,
evidence of refusal is requited to be
relevant, and the probative value of the
evidence should nol be outweighed by its
prejudicial impact. Williford v. State, Ct.
App. Op. No. 148 (File No. 5986), 653 P.2d
339(1982).

Whether evidence of a refusal to tnke a
hreathalyzer examination is admissible is
committed to the discretion of the trial
court. Williford v. Sinte, Cl. App Op. No.
148 (File No. 5986), 653 P.2d 339 (19821.

Defendant's refusal to take the
breathalyzer test did not give rise to a
constitutional clnim of privilege since even
assuming the brenthalyzcr refusol could
have been deemed lo have amounted to a
testimonial statement, this statement
could not properly have been considered
privileged since defendant had no legal
right to make it. Colenmn v. Stale, Ct.

App. Op. No. 229 (File No. 7215). 658 P 2d
1364 11983).

By its holding that admission of evi-
dence of defendant's refusal to tnke a

hreathalyzer test did not violate defen-
dant's constitutional right against
self-incrimination, the court did nut mean
lo indicnte thnt evidence of hreathalyzer
refusals is perse admissible in all cases; ns
with uther types of circumstantial evi-
dence, admissibility of breathalyzer
refusals should be determined pursuant to
Evidence Rules 401-403, on a case-hy-cnse
basis, hy weighing probative value against
potential fur unfair prejudice Coleman v
Slate, Ct. App, Op. No. 229 (File No 72151.
658 P.2d 1364 (19831.

Officer must advise arrestee
confused about righta. — Where an
arrested person refuses to submit to n
breathalyzer leal, the administering offi-
cer must inquire into the uuture of the
refusal and, if it appears that the refusal is
based on a confusion about the person's
rights, the officer must clearly advise thsl
person thnt the rights contained in (he
Miranda wnrning du not apply to (he
hreathalyzer examination, (irnhnin v.
Stute, Sup. Ct. Op. No 2403 (File No
40921, 633 P.2d 2)1 (1981).

But burden on arrestee to show con
fuiion in fact. — Where defendant motor-
ist refused tosubmit toa hrentholyzer lest
Imscd on a confusion about her rights, the
burden was on the defendnnt lo show that
she was in fact confused. Grahnin v. State,
Sup. Ct. Op. No. 2403 (File No. 4092), 6.1.!
P.2d 211 11981).

Evidence of refusal to take the
breathalyzer was not error where the
evidence did have possible probative
value. Williford v. Stole, Ct. App. Op. No.
148 (File No. 598Cl. 653 P.2d 339 (1982).

Admissibility of chemical test taken
for diugnostic purposes. — Where a
hlood test was administered for medical
diagnostic purposes independent of ihe
police, the bl-vxi test jNadmissible iis evi-
dence even though the defendant has
previously refused to submit to a
breathnlyzer examination. Nelson v.
State, Ct. App. Op. No. 129 (File No 62221.
650 P.2d 426 M982).

Use of seurcli warrant. —The implied
consent statute does not constitute un
affirmative prohibition against the inde-
pendent menus of using a search warrant
to obtain a sample of hlood from a person
who hus refused to submit to a
hreathalyzer test after being arrested for
an offense arising from an act committed
by him while driving under the infliicm'e
of intoxicating liquor Penn v. State, CI.
App Op. No 245 (File No 61741, 664 P 2d
169 119831
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Duly lo public. —'Him section docs nol
create n duly by the Department of Public
Safety toward the public which, if
breached, can form the basis of u civil
action for negligence against lhe depart-
ment. l.undquist v. Department of i'ub.
Safety, Sup. Cl. Op No. 2763 (File No.
70751. 674 P.2d 780119831.

Limitation for purposes other than
DWI prosecutions. — AS 28 35.0321a)
cunnol be restricted to apply solely to
driving while intoxicated prosecutions,
and lo the extent that the statute, by
providing that "a chemical test shall nol lie
given" following a breathalyzer refusal,

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway TrafTic,
55 122 tn 132, 141.

60 C J.S., Motor Vehicles. § 164.16; 61A
C.J S.. Motor Vehicles, 5 593(1).

Requiring submission to physical exam-
ination or test as violation of
constitutional rights, 25 ALK2d 1407.

Admissibility in criminal case of evi-
dence thnt nccused refused to submit to
scientific test to determine amount ofalco-
hol in system, 87 ALtl2d 370, 26 ALRIth
1112,

affirmatively limits the munner in which
evidence of intoxication mny lie obtained,
ils limitation must apply wilh equal force
in all prosecutions "arising out of acta
alleged to have been committed while t*-*
defendrtvi was operating or driving a
motor vehicle while intoxicated." Pena v.
Stale, Ct. App Op. No. 245 (File No 61741,
664 i’.2d 169 11993).

Former subsection (b) construed. —
See Graham v. Stale, Sup. Ct. Op, No.
2403 (File No. 40921, 633 P.2d 211 (1981).

Cited in Wilson v. Stnle, Ct. App Op.
No. 356 (File Nos. 7523, 7526, 78331,
p.2d (1984)

Suspension or revocation of driver'B
license for refusal to take sobriety teat, 88
ALR2d 1064

Request before submitting to chemical
sobriety test to communicate with counsel
as refusal to lake test, 97 ALR3d 852.

Renuesl for prior administration ofaddi-
tional test as constituting refusal to sub-
mit to chemical sobriety lest under
implied consent law, 9B ALK3d 572.

Sec. 2835033 Chemical analysis of blood, (a) Upon the trial of
a civil or criminal action or proceeding arising out of acts alleged to
have beer committed by a person while operating or driving a motor
vehicle or operating an aircraft or a watercraft while intoxicated, the
amount of alcohol in the person’s blood or brenth at the time alleged
shall give rise to the following presumptions:

(1) If there was 005 percent or less by weiPht of alcohol in the
person’s blood, or S0 milligrams or less of alcohol per 100 milliliters of
the person’s blood, or 0.05 grams or less of alcohol per 210 liters ofthe
person’s breath, it shall be presumed that the person was not under the
Influence of intoxicating liquor.

t2) ITthere wns in excess of 0.05 percent but less than 0.10 percent
by weight of alcohol in the person’s blood, or in excess of 50 but less
than 100m |II|?rams ofalcohol ,oer 100 miilliliters of the person’s blood,
or in excess 00.05 grams but less than 0.10 grams of alcohol per 210
liters ofthe person’s breath, that fact does not give rise to any presump-
tion that the person wns or was not under the influence ofintoxicating
liquor, but that fact may be considered with other competent evidence
in determining whether the person was under the inlluence of
intoxicating liquor.
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3) IRepealed, § 13ch 129SLA 1980.1

4) If there was 0.10 i:)ercent or more bY weight of alcohol in the
person’s blood, or 100 milligrams or more ot alcohol per 2100 miilliliters
ofthe person’s blood, or 0.10 grams or more of alcohol per 210 liters of
the person’s breath, it shall be presumed that the person was under the
influence of intoxicating liquor.

(b) For s)urposes ofthis chapter, percent by weight of alcohol in the
B{oog shull be based upon milligrams of olcohol per 100 milliliters of

ood.

(c) The provisions of(n) ofthis section may not be construed to lim it
the introduction of any other competent evidence bearing upon the
question of whether the person was or was not under the influence of
intoxicating liquor.

(d) To be considered valid under the provisions of this section the
chemical analysis of the ﬁerson's breath or blood shall have been per-
formed according to methods approved by the Department of Health
and Social Services. The Department of Health and Social Services is
authorized to approve satisfactory techniques, methods, and standards
of training necessary to ascertain the qualifications of individuals to
conduct the analysis. If it is established at trial that a chemical anal-
gsm of breath or blood was performed according to approved methods
y a person trained according to techniques, methods and standards of
training approved by the Department of Health and Social Services,
there is a Pres.umpnon.that the test results are valid and further
foundation for introduction of the evidence is unnecessary. B

(e) The person tested may have a physician, or a qualified
technician, chemist, registered nurse, or other qualified person of the
person’sown choosmg administer a chemical test in addition to the test
administered at the direction ofa law enforcement officer. The failure
or inability to obtuin un additional lest by u person does not preclude
the admission ofevidence relating to the test taken at the direction of
a law enforcement officer; the fact that theé)erson under arrest sought
to obtain such an additional test, und fuiled or was unable so to do, is
likewise admissible in evidence.

(f) Upon the request of the person who submits to a chemical test at
the request of a Inw enforcement officer, full information concerning
the test, including the results of it, shall be made available to the
gerson or the person’s attorney, S| 1ch 83 SLA 1969, am ii 6¢ch 104
LA 197%:am i 13ch 129SLA 1980;am 8§ 18— 20ch 117SLA 1982

Effect of oniendmunta. — The 1980 graph <11 inaerted the language beginning

amendment, in subsection (al, inserted "or
driving" and "or brenth" in the
introductory paragraph, deleted "as shown
by chemical nnulysis of the person's
breath" following "lime alleged" in the
introductory paragraph, inserted the lan-
gunge beginning "or 50 milligrams" and
ending "210 liters of his brealh" in para-

"or in excess of 50" and ending "210 liters
of hi* breath" in paragraph 121, and
repealed paragraph (31, which read: “If
there wns (1.10 percent or more by weight
of alcohol in the person's blood, it shall be
presumed that the person wob under the
influence of intoxicating liquor”
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'Hie 19H2 amendment, in Rubscclion Ini,
Hubslituled "ur operuting nn aircrnfi ur n
watercraft while intoxicated” fur "under
the influence ofinluxicating liquur" in the
intruductnry language nnd lidded puru-

NOTES TO

Editor'n notes. — Anchorage v. Oebcr,
Sup. Ct. Op No 1824 (File Nuh. :1827,
4016, 4037, 40461, 592 1'.2d IIH7 11979),
cited in the nulcH below, wiih decided prior
lo the enactment of AS 28.35.035. which
authorizes the ndminiatrntion of u chemi-
cal teat without consent in certain circum-
HinnceH to determine the amount nfulcnhol
in breath or hlood

The Implied Conaent Statute waa
intended to provide nn exclusive
method for obtaining direct evidence
uf a aunpecl'a hlood alcohol content, absent
his or her express consent to the use of
some other form of testing. Anchorage v.
debar, Sup. Ct Op. No. 1H24 (File Nos.
3827, 4016, 4037, 4046), 592 P.2d 1187
(1979).

No other chemical test allowed after
breath test refused. — The express lan-
guage nf AS 28.35.032(a), coupled with the
legislative history of the Implied Consent
Statute, leads to the conclusion tluit in
enacting the Implied Consent Statute the
legislature intended that once a breath
test had been refused no other chemical
test would lieallowed Anchorage v. Geber,
Sup. Ct. Op. No. 1824 (File Nos. 3827,
4016, 4037, 40461, 592 P 2d 1187 (1979).

In prosecuting a charge uf operating u
motor vehicle while under the influence of
intoxicating liquor, luw enforcement
officials cannot utilize the results of a
blood alcohol test, when the blood used in
performing the lesl was extracted from lhe
accused against his or her will, after
refusal to submit lo a hreathalyzer exam-
ination. Anchorage v. Geber, Sup. CI Op.
No. 1824 (File Nos. 3827, 4016, 4037,
40461,592 P.2d 1187(1979).

"Chemical test" means any chemical
test. — The language of AS 28.35.032(a)
slating that nfter refusnl to submit to a
test of the breath, "a chemical lest shall
not be given," means nny chemical test, be
it of the breath, blood, urine or otherwise,
und not just a chemical lest of the breath.
Anchorage v. Geber. Sup. Cl. Op. No. 1824
(File Nos. 3827, 4016. 4037, 4046). 592
P2d 1ld7 (1979).

Alaska legislature bus specified the
foundational facts necessary for Ihe
admissibility of a chemical analysis of

graph (4); in sulisection (hi, substituted
"this chapter" fur "thia seclion” nnd "100
milliliters" for "100 cubic centimeters”;
und in subsection idl, inserted "or blood" in
lhe first and third sentences

DECISIONS

breath in subsection (dl. Wester v. State,
Sup. Ct. Op. No. 1106 (File No 2159), 528
P.2d 1179 (1974), cert, denied, 423 U.S.
836, 96 S. Ct. 60. 46 |,. Ed. 2d 54 (1975).

This section docs not specify the
method of proof nf the foiindationnl
facts, whici. i? controlled by the applicable
rules ofevidence. Wester v. Stute, Sup. Ct.
Op. No. 1106 (File No. 21591, 528 P.2d
117911974). cert, denied, 423 U.S. 856,96
S. CI. 60, 46 L. Ed. 2d 54 (1975).

fligid proof of such facts not
required. — With the increasing accep-
tance mid reliability of the hrenlhnlyzer
has come a rolnxation ofany notion ofrigid
proof of foundiitionul fncls. WeBlcr v.
Stute, Sup. Cl. Op. Nn. 1106 (File No.
2159), 528 P.2d 1179 <1974), cerl. denied,
423 U.S. 836,96 S. Ct. 60.46 |, Ed 2d 54
(1975).

Effect of last sentence of subsection
(d). — The last sentence of subsection Id)
merely defines (he elements that muni be
proved before breathulyzcr lest results
moy be admitted into evidence; il does nol
mnke those results unussailnble. Indeed,
the statute creates only a presumption of
the test’s validity. Keel v. Stale, Sup. Ct.
Op. No. 2063 (File No. 4408), 609 P.2d 555
11980).

Compliance with  "Breathalyzer
Operational Checklist" required. —
The approved methods of administering
the breathnlyzer, established by the
Deportment of Health ond Social Services
in accord with subsection (d) or this sec-
tion, arc set forth in 7 Alaska Administra-
tive Code, k 30020. Completion of the
"Hreathalyzer Operational Checklist" is
the first of 13 procedures established for
proper test administration. Completion of
the checklist is required under subsection
(dl of this seclion; however, uhsolute com-
pliance in completing the checklist is nol
required in order to render the test results
valid und admissible in evidence. Oveson
v. Municipality of Anchornge, Sup. Ct. Op.
No. 1554 (File No. 34341, 574 |‘'2d 801
119781.

Effect of  compliance with
"Breathalyzer Operational Checklist".
— Tke "Breathnlyzer Operational
Checklist” is a simplified method ofestuh-
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fishing the admissibility of thu evidence. Il
furnished the court with n clear record
that all the suhBtnntive lent procedures
were accomplished, thereby minimizing
tho pcHHihililius of human error nnd foiled
memory. This then wurronls the presump-
tion under subsection (d) of this section
that the results ure valid without uny
additional showing nffoiindiitioiial facts If
the checklist is not complete, the presump-
tion of vnidity is inapplicable. Bill it dnea
not necessarily follow that the test results
are, therefore, automatically inadmissi-
ble. Oveson v. Municipality of Anchorage,
Sup. Ct. Op. No. 1554 (File No. 3434), 674
P.2d 801 (1978).

Where tliero has been substnnllot
compliance with the "Breathalyzer
Operational Checklist" provision of 7
AAC J 30,020(1), and where (he record
demonstrates that the teal waa properly
performed, the test results are admisaihle
tinder subsection Id) of this section.
Oveson v. Municipality of Anchorage, Sup.
Cl. Op. No. 1554 (File No. 34341, 674 P.2d
801 (1978).

Where the checklist for administering
the breathalyzer test waa complete but for
one checkmark, all other pertinent data
were filled in, and lhere was
uncontrovcrlcd testimony that the step in
question was performed despite the failure
to check ofTthe box representing that step,
once the trier of fact believed the evidence
that the step in question was performed, u
proper founda'ion was laid to find tho
results valid under sulisection Id) of this
section. Oveson v. Municipality of
Anchorage,Sup. Ct. Op. No. 1554 (File No.
3434), 574 P.2d 801 (1978).

Compliance wilh the 15-minute
observation period of 7 AAC
9 30.320(2) prior to the administration
of the breathalyzer test is a requirement
for the admissibility of lhe test results.
Wester v. Slate, Sup. Cl. Op. No. 1106
(File No. 2159), 528 P.2d 1179(19741, cerl.
denied, 423 U.S. 836,96 S. Ct. 60,46 L. Ed.
2d 54 (1975).

Where substantial compliance with
the 16-minute provision is established
on (he record, u prima facie showing of
the foundational fact of the observation
period necessary lo establish admissibility
is satisfied WeBtor v. Stale. Sup. Ct. Op.
No. 1166 (File No. 2159), 528 P 2d 1179
11974), cerl. denied. 423 U.S. 836,96 S. Ct.
60. 46 L. Ed. 2d 54 <19751; OveBon v.
Municipality of Anchorage, Sup. Cl. Op.
No. 1554 (Kile No. 34341, 574 P.2d 801
(1978).

A clerical error by the breathulyzcr

teat operator ought not to ronder the
reaulta Inadmissible without u showing
(hut the validity or (he results is tainted
Oveson v. Municipality of Anchorage, Sup.
Ct Op No 1554 (Kill) No 34341674 P 2d
HOI 119781

Mere assertion that ingestion was
hypothetically possible ought not to
vitiate tho  observation period
foundational fact no as to render thu
hreuthiilyzer test results inadmissible.
Wester v. State, Sup Ct. Op. No. 1106
(File No. 2169), 628 P.2d 1179 (19741, cerl
denied, 423 U.S. 836,96S. Ct (i(). 461, Ed.
2d 54 (1975).

Personal testimony nol necessary as
to hreuthalyzer calibration or ampoule
certification. — While it iB required that
a qualified witness explain the functional
efTect of the chemicnl testing, personal lea-
limuny ia not required us to the calibration
of the instrument or the uccurocy of the
ampoules. Wester v. Slate, Sup. Ct. Op.
No 1106 (File No. 2159), 528 P.2d 1179
(1974), cert, denied, 423 U.S. 836,908S. Ct.
60. 46 L. Ed. 2d 54 (1975).

A defendant can guarantee the
reliability of the results of a
bicathalyzer test by retesting tho
ampoules. The angioules are preserved
and the amount of fluid and the chemical
composition of the control ampoule ere nol
significantly altered by performance of the
test Oveson v. Municipality of Anchorage,
Sun. Ct. Op. No. 1554 (File No. 3434), 574
f J 801 (1978).

Dcfendunt should be permitted to
check the specific ampoules used in
his breathalyzer lest. Lauderdale v.
State, Sup. Ct. Op. No. 1254 (File No.
27611, 548 1'.2d 376 11976).

Since they could be evidence of pro-
priety of test. — The lesl ond reference
ampoules could bo probative evidence of
the propriety or impropriety of the
hreathulyzer test. Laudeidalc v. Stale,
Sup. Ct. Op. No 1254 (File No. 27611, 548
P.2d 376(19761.

Denial of right to analyze compo-
nents is reversible error. — Where
dcfendunt was charged with operuting a
motor vehicle while intoxicated, denial of
the right to make an analysis of some of
the components of the breathalyzer
machine, that is tosay, to "cross-examine"
the results of the test, would he reversihle
error without any need for a showing of
prejudice. It would be a denial of o right to
a fair trial, and a fair trial is essential lo
affording t.n accused due process of law.
Lauderdale v. State, Sup. Ct. Op. No. 1254
IFile No. 2761), 548 1'.2d 376 (1976).
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Discretion or district court properly
exercised In requiring production of
ampoules used In hreutliulyzer lent.
Her Itauderdsle v. Slate, Hup CI. Up. No.
1254 IKile Nu 27011, 54H P.2<| 370119701.

District court was correct In sup-
pressing reaulta of breathalyzer teal
where atote unalile to produce
nmpoulea uacd In teat. See Lauderdale
v. Stale, Sup. Ct. Op No, 1254 (Kile No.
2701), 548 I',2d 370(1070).

Itulc announced generally lo have
proapccllve effect hut hlho lo have par-
tial retroactive effect. —See Lauderdale
v. State, Sup. Cl. Op. No. 1254 (File No.
2761), 540 P.2d 376(1976).

Thia aection contBina no require-
ment that advice of the right to obtain
an Independent liloud alcohol teal be
given, and it ia not required hy any provi-
sion of the .state or federal constitution.
Palmer v. Stute, Sup Ct. Op. No. 20t)2
(Kile No. 3651), 604 I' 2d 110G (19791.

Cross-examination improperly re-
atricted. — In a prosecution for operation
of a motor vehicle while inloxiculH, the
court improperly restricted defendant'll
cross-examination of the person who
administered lhe breathnlyzer teet when it
sustained the state's objection to defen-
dant's line of inquiry, where defendant
was seeking through his attempted ques-
tioning to ruise doubts in the jury's mind
reganling the reliability ol the lest. Keel v.
Stale, Sup. Cl. Op. No. 2063 (Kile No.
4408), 609 I>2d 555 11980).

Presumption in breathnlyzer result.
— Under the wording of this aection, the
breathnlyzer result ia clearly viewed ns the
presumptive equivalent of the amount of
alcohol in the person's blood "nt the time
alleged”; in other words, nl the time thnt
the offense wns committed, notjust when
the breathnlyzer examination was admin-
istered. Doyle v. Stnte, Ct. App. Op. No. 43
(Kile No. 5115), 633 P.2d 306 (19811.

Suhstunlin! compliance with regu-
lations. — Under subsection (d), even if
the slate does nol strictly comply with the
regulations, it can still show that il haa
substantially complied with the regu-
lations in order to establish u sufficient
foundation to admit the hreathalyzer
examinntion. Ahsogaek v. Sinte, Ct. App.
Op. No. 147 (File No. 6601), 652 P.2d 505
(1982).

Results of the breathalyzer test were
admissible even though the records for the
breathalyzer instrument showed that it
had been calibrated at an interval of 61
days instead ofwithin 60 days as required
by 7 AAC § 30.050. Ahsogaek v. State, Ct.

App Op Nu. 147 IKilt* No. 66011,(1621*2d

505 (19821.
Hreathalyzer packet ndmlaaihlc as
evidence. The adiniMian nf the

hreulhulyzer packet nsu foundation for the
introduction of breathalyzer evidence In a
drunk driving case is (he introduction nfa
public record of fucliiul findings recorded
in the regular course of olTirial business,
made Independently and well in ndvunco
id uny particular prosecution, and does nol
violate the defendant's right to confronta-
tion under the Glh amendment Stole v.
Huggins, Ct. App. Op No. 127 (Kile Nos
6535, 6595), 659 P.2d 013 (1982).

Documents referred to iih a hreathalyzer
packet were admissible under the public,
records exception to the hearsay rule.
Stule v. Huggins, Cl. App. Op. No. 127
(Kile Nos. 6535, 65951, 659 P.2d 613
(1982).

Effect uf nlcohol consumption after
accidentisjury question. —The issue of
whether nnd lo what extent defendant's
consumption of alcohol alter the nccidcnt
hut la-fore a hreathalyzer examination
aflectcd his breathalyzer result wbb a
question which was properly left for the
jury. Doyle v. State, Cl. App Op No. 43
(Kile No. 5115), 633 P.2d 306 (1981).

Applied in Catlett v. State, Sup. Ct. Op,
No. 1752 (Kile No 3213), 585 P.2d 553
(19781; Erickson v. Municipality of
Anchorage, Ct. App. Op. No. 238 (Kile Nn.
70581, 662 P.2d 963 (1983).

Quoted in Godwin v Slate, Sup Ct. Op.
No. 1276 (Kile No. 2793), 554 P.Kd 453
(1976); Simpson v. Municipality of
Anchorage, CIl. App. Op. No. 57 (File Noa.
4945, 4946, 5288), 635 I*.2d 1197 (19811,
Cooley v Municipality nf Anchorage, Ct.
App. 1)p. No. 114 (Kile Nos, 5859, 6112,
6151), 649 P.2d 251 (1982).

Stated in Wren v. State, Sup. Cl. Op.
No. 1598 (File No. 3156), 577 P.2d 235
(19781; Lyle v. State, Sup. Ct. Op. No. 1944
(Kile No. 3162), 600 P.2d 1357 (1979);
O'Leary v. Stale, Sup. Ct. Op. No 2003
(Kile No. 3466), 604 P.2d 1099 (1979);
Municipality of Anchorage v. Serrano, Ct.
App. Op No. 115 (Kile Noa. 6447, 6724,
67251, 649 P.2d 256(1982).

Cited in Sullivan v. Municipality of
Anchornge, Sup. Ct. Op. No, 1617 (Kile No.
3357), 577 P.2d 1070 (1978); Reeves v.
Slate, Sup. Cl. Op. No. 1924 (File No.
316D, 599 1 d 727 1)979); Nygren v.
Stole, Sup. Ct. Op. No. 2164 (File No.
4219), 616 P 2d 20 (1980); Graham v.
Stnte. Sup. Ct. Op. No. 2403 (File No.
4092), 633 P.2d 211 (1981); Morris v.
Parley Enters., Inc., Sup. Ct. Op. No. 2636
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(Kile Nos (KI13, 60421, 601 P2,|] 167

(198.1); Ptna v State, Ct App (ip No 245
IFile No 61741, 664 P2d Hit) it983)

Collateral references. —7A Am ,lur
2d, Automobiles nnd Highway Traffic,
5t 361,3V to 381).

flIA C t Ji', Motor Vehicles, 1 (133(2).

Admisi.'bdity and weight of evidence
bused on scientific test for intoxication or
presence o' nlcohol in system, 127 ALM
1513, 159 ALII 209.

Degree or nature of intoxication for
purposes of statute making it a criminal
offense to operate un automobile while in
that condition, 142 ALK 555.

Vulidity, construction, und application
of legislation creating presumption of
intoxication or the like from presence of
specified percentage af nicohol ill hlood, 46
ALK2d 1176, 16 ALHJd 748.

Qualification as export to testify as to
findings or results nl scientific lest to
determine alcoholic content ol hlood, 77
ALR2d 971.

Vkiiicikh » 28.36.034

Constitutional right ofmio charged with
inloxirutinn In summon a physician at
icmiscd’s own expense tu make test Tor
alcnhal in system, 78 Al.ll2d 905

Admissibility in criminal rase af hlood
alcohol test where hlisxl whs tuken from
unconscious driver, 72 ALltdd 325

Necessity und sufficiency of proof lhal
teHts of Idnod alcohol concentration were
conducted in conformance with prescribed
methods, 96 ALU3d 745.

Admissibility in criminal rnBe of hlood
nlcohol lest where hlood was tuken despite
defendant's objection or refusal lo suhiai.
to test, 14 ALIMtli 690.

Destrurliun uf ampoule used in alcohol
breath test ns warranting suppression of
result uf test, 19 ALK4lh 609

Sec. 2836.034, Surrender of license or perm it A person whose
license or permit to operate or drive u motor vehicle hus been revoked
under AS 2815165 or AS 2815181 shall surrender the license or
permit to the department on receipt of notice of the revocation. After
the period of revocation haa expired, the ferson may make application

fora new license asg)r%/idhed#ystaxv.l(ggg)
c

129 SLA 1980; nm

Effect of amendments. — The 1980
amendment inaerted “"operate or" in the
first sentence.

The 1983 amendment in the (irst sen-
tence deleted "suspended or" preceding
"revoked." revised the internal reference,

NOTES TO

Quoted in Graham v. State, Sup. Ct.
Op. No. 2403 (File No. 4092), 633 P.2d 211
(1981).

Cited in Anchorage v. Geber, Sup. Ct.

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway Traffic,
4 141,

60 C.J.S., Motor Vehicles, 5 164.24.

ch 83SLA 1969, ant § 14ch

und mnde a minor word change; deleted
the former second Benlencu, regarding n
linee-monlh suspension of nn operutor's
license; and in the last sentence substi-
tuted “period of revocation" for "three
months' period."

DECISIONS

Op. No. 1824 (File Nos. 4016, 4037, 3827,
4046), 5921 2d 1187 (19791; Pena v. Stute,
Ct. App. Op. No. 246 (File No. 6174), 664
P.2d 169(1983).
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Sec. 2835035 Administration of chemicnl testa without
consent. In) Ifa person is under arrest for nn offense arising out ofacts
alleged to have been committed while the person was driving a motor
vehicle while intoxicuted, and that arrest results from an accident thut
causes dentil or physicui |pAury to another person, h chemicnl test may
he administered without the consent of the person urrcsted to deter-

mine the umount of alcohol in that, person's breath or blood.

rendering that person incapable of refusal is considered not to have
withdrawn the consent provided under AS 28.35.031(5? und a chemical
test muy he administered to determine the amount of nicohol in thnt
person's hreath or blood. A person who is unconscious or otherwise
Incupuble of refusal need not be placed under arrest before a chemical
test may he administered.

(c) Ifnchemicnl teat is administered to a person under (a) or (b) of

this section, thut person is not sub(ject to thu penalties for refusal to
submit to a chemical test provided by AS 2835032 and 28.35.03(.
(§ 2Lch 117 SLA 1982 am § 22ch 77 SLA 1983)

KfTect of uineiidmeats. — The 1981 revised the internal reference in tho
amendment in sulisctliun lal ButiBtiluled present first sentence nnd added the
"nn ofTense ... driving a motor vehicle" for  present second sentence.

"lhe crimeofdrivinx"nnd in sutineclion (hi

NOTES TO DECISIONS

Stated in Copelin v. State. Sup. Cl. Op.  No. 245 (File No. 61741, 664 I'.2d 169
No. 2617 (File Nos. 5453, 57UHI, 259 *2d  (1983).
1206 119H3I; Pena v. Stale, Cl. App. Op.

Sec. 2835036. Forfeiture of motor vehicle, (a) Afler conviction
of an offense under AS 2835030 or AS 2835032 involving a motor
vehicle of a type for which a driver’s license is required, the state may
move the court to order the forfeiture of the motor vehicle involved in
the commission of the offense if the convicted person has been previ-
ously convicted in this or anotherjurisdiction of more than one of the
following offenses or hns more than once been previously convicted of
one of the following offenses:

51) driving while intoxicated under AS 28.35.030 or another law or
ordinunce wilh substantially similar elements; or

(2) refusal to submit to a chemicul teat under AS 2835032 or an-
other law or ordinance with substantially similar elements.

(b) Foré)urposes of this section, convictions for both driving while
intoxicated and for refusnl to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

(c) Upon receipt ofa motion for forfeiture, the court shall schedule
a hearing on the matter and shall notify the state and the convicted
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person of the time nnd place set for the hcuring. At the nearing, the
court may order the forfeiture of the motor vehicle if the court, sitting
without ajury, determines hy a preponderance of the evidence thut the
forfeiture of the motor vehicle will serve one or more of the following
purposes:

%1) deterrence of the convicted person from the commission of future
ofTenses under AS 28.35.030;

(2) protection of the safety and welfare of the public;

(3) deterrence ofother persons who are potential offenders under AS
28.35.030; or

(4) expression of public condemnation of the serious or aggravated
nature of the convicted person’s conduct.

(d) Upon forfeiture of a motor vehicle the court shnll require the
surrender of the registration and certificate of title ofthat motor vehi-
cle. The registration und certificate of title shall be delivered to the
department.

(e) If not released under AS 2835037, n motor vehicle forfeited
under this section may be disposed of at the discretion of the depart-
ment. (§ 23¢ch 77 SLA 1983)

Sec. 2835037. Remission of forfeitures, (a) Upon receiving
notice from the court ofthe time und place set for a hearing under A
28.35.036, the state shall provide to every person who has nn ascer-
tainable ownership or security interest in the motor vehicle written
notice that includes

(1) a description of the motor vehicle;

(2) the time nnd place of the forfeiture hearing;

(3) the legal authority under which the motor vehicle mny be
forfeited;

%4)|notice ofthe right to intervene to protect the interest in the motor
vehicle.

(b) At the hearing, a person who claims an ownership or security
interest in the motor vehicle must establish by a preponderance of the
evidence that

(? the petitioner has an interest in the motor vehicle acquired in
good faith;

(2) a person other thnn the petitioner was convicted of the offense
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not
know or have reasonable cause to believe that it would be used in the
commission ofan offense.

() Ifa Person satisfies the requirements of (b) of this section, the
court shall order thntan amount equal to the value of the netitioner’s
interest in the motor vehicle be paid to the petitioner or the court shnll
order that the motor vehicle be released to the petitioner together with
title to the motor vehicle.
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(dI Forfeiture of a motor vehicle under AS 2835036 is without
pr.eAudlce. to the righta, and does not extinguish the claimp ofa creditor
with an interest in the motor vehicle. (§ 23 ch 77 SLA 1983)

Sec. 2835038 Municipal impoundment and forfeiture.
Notwithstanding other provisions In this title, u mummPallty may
adopt nn ordinance providin% for the impoundment or forfeiture of a
motor vehicle invol,xI in the commission of an offense under AS
28.35.030,28.35.032, oran ordinnnce with elements substantially sim
ilar to AS 2835030 0r AS 28.35.032. An ordinunce adopted under this
section is not required to be consistent with thiB title or requlations
adopted under this title. (8 23 ch 77 SLA 1983

Article 3. Reckless and Negligent Driving.

Section

40. Reckless driving
45. Negligent driving

Sec. 28.35.040. Reckless driving, (a) A person who drives a motor
vehicle in the stute in a manner which creates a substantial and
unjustifiable risk ofharm to a person or to property is guilty ofreckless
driving. A substantial and unjustifiable risk is a risk ofsjch a nature
and degree that the conscious disregard of it or a failure to perceive it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation. .

(b) A person convicted ofreckless driving is quilty ofa misdemeanor
nnd is punishable by a fine ofnot more than $1,000 0r by imprisonment
for not more thnn one year or by both. .

(c) Lawfully conducted automaobile, snowmohile, motorcycle or other
motor vehicle racing or exhibition events are notsub#')ect to the provi-
sions of this section. (§ 50-5-4 ACLA 1949 am § 1ch 182SLA 1955,
am § 1ch 70 SLA 1961;am § 2c¢h 121 SLA 1967, am § 1ch 13SLA
1971; am § 46 ch 32 SLA 1971;am § 6¢ch 74 SLA 1974)

NOTES TO DECISIONS

Codification of common-law stan-
dard of care. — This aection and AS
28.35.0V6, defining reck Icon and negligent
driving, do nol eel fortli precise standards
of care, Lut merely codify the usuul
common-law standard of care. Dailey v.
Lenord, Sup. Ct. Op. No. 2308 (Kile No.
46961. 625 P.2d 849(19811.

Specific conduct not proscribed. —
T) .s Bection and AS 28.35.045, defining
reckless and negligent driving, do not
proscribe specific conduct, but rather state
thut a percon shall not drive a motor vehi-

cle in a manner which creates an
unjustifiable risk. Bailey v. Lenord, Sup.
Ct. Op. No. 23081Kile No. 4696), 625 P.2d
849 119811

Hisks to safety of general public. —
Reckless driving involves riBka lo the
safety of the public at Inrge. Colder v.
Stnle. Sup. Ct. Op. No. 2224 (File No.
42931,619 P.2d 1026(1980).

A defendant was not placed In
double jeopardy by his conviction of the
lesser included offense of reckless driving
on a felony charge nf assault with a dan-

§ 28.35.045 Mutoii Vkiiici.es § 28.35.045

gcrous weapon even though a misde-
meanor charge of reckless driving had
already been adjudicated against him
because, although Ihe charges arose out of
the same general incidents, they were
based on different cunduct during that
incident. Caldcr v. State. Sup. Ct. Op No
2224 (File N0.4293).619P.2d 1026 0 980).

Trooper arriving at accident scene
cannot arrest for reckless driving
without warrant — The Alasku legisla-
ture has classified both reckless driving
and operating or driving an automobile
under the influence of intoxicating liquor
as misdemeanors. Thus, a state trooper
who arrived al on accident scene could nol
arrest a driver without a warrant for
either reckless driving or drunk driving
since neither of these ofTenses was
committed or attempted in his presence
Layland v. State, Sup. Ct. Op. No. 1150
(File No. 2264), 535 P.2d 1043 (1975), alTd.
Sup. Cl. Op. No. 2739, 549 P.fd 1182
(19761, overruled on other grounds, City of
Anchorage v. Geber, Sup. Ct. Op. No. 1824
(File Nos. 3827, 4016, 4037, 4046), 592
P.2d 1192 (1979).

Sentencing considerations. — Where
il was undisputed at trial that there were
three people in the reor of defendant's
pickup who were extremely vulnerable in
case of any accident, the judge could
properly consider this fact at sentencing in
evaluating the extent of defendant's

Collateral references. — 7A Am. Jur.
2d. Automobiles and Highway Traffic,
55 312 to 320.

61A C.J.S., Motor Vehicles, §5 609 lo
624.

What amounts to gross or wanton negli-
gence in driving an automobile precluding
the defense of contributory negligence, 38
ALR 1424, 72 AI.R 1357, 92 ALR 1367,
119 ALR 654.

recklessness, even lhough he could noL
properly consider the fact that they had
died from defendant's recklessness.
Huckuby v. Slate,C'.. App. Op No.39(File
No. 5197), 632 P 2d 975(19811.

Considering uncounseled moving
violations in sentencing held harmless
error. — Any error which might have
occurred by rcaaon of the trial court’s con-
sideration of two uncounseled moving vio-
lations in determining the sentence for
negligent driving waa harmless where the
court also cuisidercd three counseled
moving violations ond where it did not
restrict or suspend defendant's license but
imposed a li ne of $100, which was only $25
above thal ouggesled hy defendant's coun-
gel. McKe.'zie v. State, Sup. Cl. Op. No.
1029 (File No. 2012), 520 P.2d 791 11974).

Sentence upheld. —Severity of defen-
dant's ofTense within the crime of reckless
driving and the need lo deter him, lo deter
others, and to reaffirm societal norma
justified a one-year aenlence. Huckuby v.
State, Ct. App. Op. No. 39 (File No. 6197),
632 1'.2d 5)75(1981).

Cited in Hood v. Sntedley, Sup Ct. Op.
No. 800 iFile No 14061, 498 I'2d 120
(1972); W lliford v. State, Sup. Ct. Op. No.
2761 (File- N0.5986),674 P.2d 1329(1983);
Wilson v Stnle, Ct. App. Op. No. 356 (File
Nos. 7523, 7526, 7833), p.2d
(1984).

What amounts to reckless driving
within statute making reckless driving of
automobile a criminnl ofTense, 86 ALR
1273, 52 ALR2d 1337.

Definiteness and certainty of statutes
prohibiting, 12 Al,R2d 580.

Reckless driving as lesser included of-
fense of driving while intoxicated or sim-
ilar charge, 10 ALR4th 1252.

Sec, 28.35045. Negligentdriving, (a) A person whodrives a motor
vehicle in the state in n manner which creates an unjustifiable risk of
harm to a person or to property and who, as a result of the creation of
the risk, actually endangers a person or prOﬁerty is guilty of negligent
driving. An unjustifiable risk is a risk ofsuch a nature and degree that
a failure to avoid it constitutes a deviation from the standard of care
that a reasonable person would observe in the situation. Proofthnt a
defendant actuully endangered a person or property is established by
showing that, as a result of the defendant’s driving,
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Elg an accident occurred;
Zd aperson, including the defendant, took evasive action to avoid an
uccident;

332 a person, including the dufendunt, stopped or slowed down
suddenly to avoid an accident; or

(4) a person or property, including the defendant or the defendant’s
propertg; was otherwise endangered.

(b) The offense of negligent driving is a lesser offense thnn, und
included in, the ofTense of reckless driving, and a person charged with
reckless driving may be convicted of the lesser offense of negligent

driving.

© E\.person convicted of negligent drivindg. is guilty ofon infraction
as provided under AS 2840.050, and in addition, the court may limit
or suspend the person’s driver’s license under AS 28.15.220(h).

(d) Lawfully conducted automobile, snowmaobile, motorcycle or other
motor vehicle racing or exhibition events are not subject to the provi-
sions ofthis section. () 7ch 74SLA 1974;am § 6ch 241 SLA 1976;am
§ 19¢ch 144 SLA 1977)

Rcvisor’'s notes. — AS 28.15.220, present provisions for mandatory suspen-
referred Lo in (c> of thiB section, was sion of licenses for certain violations (AS
repealed in 1978. The present provisions  28.15.1811do not include n violation of this
for discretionary court limitation of section in the grounds for suspension.
licenses are found in AS 28.15201. The

NOTES TO

Codification of common-law stan-
dard of care. — Thia section and AS
28 35.040, defining reckless and negligent
driving, do not set forth precise standards
of care, but merely codify the usual
common-law standard of core. Bailey v.
Lenord, Sup. CI Op. No. 2308 (File No.
4696), 625 P.2d 8-19(1981).

Specific conduct not proscribed. —
This section und AS 28.35.040, defining
reckless and negligent driving, do not
proscribe specific cunduct, but rather slate
lhat a person shall not drive a motor vehi-
cle in a manner which creates nn

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway TrafTic,
§5 321 322

61A CJ.S., Motor Vehicles, § 612.

DECISIONS

ur\j>'stifiable risk. Bailey v. Lenord, Sup.
Ct. Op. No. 2308 (Kile No. 4696), 625 P.2d
849 (1981).

Negligent driving is an infraction,
not an offense for double jeopardy
purposes, and pleading no contest to
negligent driving does nol preclude u sub-
sequent prosecution for the ofTense of sec-
ond-degree assault. Carlson v. Slate, Ct.
App. Op. No. 339 (File No. 73381676 P.2d
603 (1984).

Cited in Williford v. State, Sup. Ct. Op.
No. 2751 (File No. 5986), 674 P.2d 1329
(1983).
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Article 4. Duties Following Accidents.

Section Section

50 Action of operulor immediately after SO Itendcring of report by others
accident 100 Form of reports

60 Duty of operator to give information ~ 110. Penalty for giving false information
and render iiflsistancc in report or failing to re|x>n

70. Examination or impounding before 120 Use of Occident reports in evidence
repair 130 Folse report or destruction of evi-

80. Inunedinte notice of accident dence

See. 2835.050. Action of operatorimmediately after accident,
(@) An operator ofnvehicle involved in an accident resulling in igjury
lo or death ofa person shall immediatelg stop the vehicle at the scene
of the accident or os close to it os possible ond return to, ond remain
at, the scene until the operator has fulfilled the requirements of AS
28.35.060. o , _ ,

(b) The operator ofa vehicle involved in an accident resulting only
in damage to a vehicle driven or attended by a person shall immedi-
ately stop the vehicle at the scene of the accident or as close to it as
possible and return to, ond remain at, the scene of the uccident until
the operator has fulfilled the requirements of AS 28.35060.
~ () The operator of a vehicle involved in un accident resulting only
in damage to a vehicle which is unattended shall immediately stop at
the scene of the accident and undertake reasonable means and efforts
to locate and notify the operator or owner of the dama%ed unattended
vehicle of the name and address of the operator an
vehicle stnkmg the unattended vehicle. If the operator or owner ofthe
unattended vehicle cannot be located then the operator shall leave in
a conspicuous place in or upon the unattended vehicle, a writing
stating the name and address of the operator and of the owner of the
vehicle which struck the unattended vehicle and setting forth a
statement of the circumstances of the accident. Ili 50-55a, b ACLA

owner of the

1949; am § 1ch 69 SLA 1960)

NOTES TO DECISIONS

Both this aection and AS 28.35.060
define the duticB of drivera of motor
vehicles "involved in an accident.”
Drahoah v, Slate, Sup. Ct. Op. No. 485
(File No. 849), 442 P.2d 44 (1968).

And constitute an Interlocking statu-
tory scheme. — It is apparent from n
reading of AS 28.35.050(a) and AS
28 35.060(a) that together they constitute
an interlocking statutory  scheme
proscribing conduct commonly known aa
"hit and run" driving Drahoah v. Stale,
Sup Ct. Op. No. 485 (File No. 849), 442
P.2d 44 (1968).

Separate offenses. — Leaving the

scene of nn accident is u separate and dis-
tinct ofTense from the crime of failure to
render assistance. Drahoah v. Stute, Sup.
Ct Op. No. 485 (File.lo. 849), 442 P.2d 44
(1968).

Violations of subsection (a) are pun-
ishable under AS 28.35.230. Drahoah v.
Slate, Sup. Cl. Op. No. 485 (File No. 849),
442 P 2d 44 (1968).

Quoted in Miller v. Stute, Ct. App. Op.
No 135 (File No. 5429), 652 P.2d 494
(1982).

Cited in Atcliak v. State, Ct. App. Op.
No 036 (File No. 44351, 640 P.2d 135
(1981).
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Colinleral references. - 7A Am lur.
2d. Automobiles und Highway TrulTic,
55 289 In 295

Alaska Statutes

§ 28.35.060

uutoniohile accident na supporting cliui.i
for exemplary dumngcs, Ifili Allt 1116
Applicahility of criminal "hit-und-run"

HIA C.J.S., Motor Vehicles, 5l) 674 lo alatute to uccidenla occurring on private
683 projierty, 77 AllI(2d 1171.

ConstiUilionnlily, cimslruclion. mid Necessity and sufficiency of showing in
elTect ol sliitule in reluliun to conduct of a criminnl  prosecution under u
driver of nutoniuliile nfler happening ofon  "hil and run" statute accused's knowledge
iiccident. Iti ALK 1426. (itiAl.It 1228, 101  of accident, injury, or damage, 23 A 1,113d

ALR 911 497
Failure lo .stop or other conduct after

Sec. 2835.060. Duty of operator to give information and
render assistance, (a) The operator of a vehicle involved in nn acci-
dent resulting in injury to or death ofa person or damage to n vehicle
which is driven or attended by a person shnll give the operator’s name,
address, and vehicle license number to the person struck or injured, or
the operator or occupant, or the person attending, and the vehicle
collided with and shall render to any person injured reasonable assis-
tance, including makmg ofarrangements for attendance upon the per-
son by a physician and transportation, in @ manner which will not
cause further injury, to u hospital for medical treatment if it is
apparent that treatment is desirable. Under no circumstances is the
giving of assistance or other compliance with the provisions of this
parugraph evidence qfthelliabilitr ofan operator for the accident.

() Exc.eﬁt as provided in (c) of this section, a person who fails to
comply with any of the requirements of this section is, upon conviction,
punishuble b% imprisonment for not more than one year, or by a fine
of not more than $500, or by both. This provision does not upply to a
person incapacitated by the accident to the extent that the person is
physically incapable o complyln? with the requirement. _

(c) A person who fails to comply with a requirement of this section
regarding a55|st|n1g an injured person is, upon conviction, punishable
by imprisonment for not more than 10years, or by a fine of not more
than $10,000, or by both. This ﬁrovmon does not apply to a person
incapacitated by the accident to the extent that the person is physicall
incapable of complying with the requirement. (§ 5055¢, d ACL
1949 am 88 1 2ch 85 SLA 1968)

NOTES TO DECISIONS

This section docs not codify n failure to require criminal Intent, or
common-law crime but ruther erentC3  more particularly, far its failure to require
a new statutory offense. Kimokloak v. thal u person knowingly fails lo render
State, Sup. CH. Op. No. 1704 (File No. assistance. Kimoktonk v. Stale, Sup. CI.
31771, 584 P.2d 25(1978). Op. No. 1704 (File No. 3177), 584 P.2d 25

On its face, this section appears (1978).
constitutionally defective for its
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On ils fuce thin section dues nut require
lluil a person have knowledge of the am
mlent ur uf the furl that injuries have
resulted to he guilty of a serums crime
Thus the statute appears to hold a person
strictly liable for failure to render ussis
lance even if lie is unaware uf liny
wrongdoing, i.e., unaware uf the circum-
stances giving rise lit the duly anil thus
unaware that he is in fuct failing to do the
required act. Kimoktonk v. Slate, Sup (H.
Op Nu. 1704 tFilo No 31771, 584 P 2d 25
11978BI.

Hut the requisite intent may he read
into the stntute by implication.
Kimokloak v. Stnle, Sup CL Op. No 1704
(File No. 31771, 684 P.2d 25 119781

'Die legislature intended thnt criminal
liutiilily under tliia section attach only
where the operutur of u motor vehicle
knowingly fails to stop and render assis-
tance. The atotute requires nn niTirmiilivc
course of action to he token hy tha driver
and it necessarily followa Ihat line must Im
nwnre or the hicts giving rise io lliia niTir-
motive duty in order to perform such a
duly. Kimokloak v. Stute, Sup. CI. Op. No.
1704 (File No. 3177), 584 P.2d 25 (1978).

When criminal liability under sub-
section (c) attaches. — Criminal liability
under auhaection (c) of thia aection
attaches toii driver who leaves the acene of
an accident where the sinte can prove hy
direct or circumstantial evidence that the
driver actually knew of the injury or that
he know thal Lhe accident was of such u
nature that one would reaaonably antici-
pate that il resulted in injury to a person.
Kimoktoak v. Stnte, Sup. Ct. Op. No. 1704
(File No. 3177), 584 P.2d 25 (19781.

Intoxication. — Where one is charged
with failure lo render assistance under
this section, and where there is evidence of
intoxication, the jury may consider the
fact that the accused was intoxicnted in
determining whether he had the requisite
knowledge. Kimoktonk v. State, Sup. Ct.
Op. No. 1704 (File No. 3177), 584 P.2d 25
(1978).

No error In manner in which state
permitted to argue element of knowl-
edge tojury. — Sec Atclink v. Sinte, Ct.
App. Op. No. 038 (File No. 4435), 840 P.2d
135 (19811

Collateral references. — 7A Am Jur.
2d, Automobiles und Highway TrulTic,
85 289 to 295.
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Instruction Hint the jury could find
knowledge of Injury "where lhe cmum-
HitillircH were such Hint they would lend u
rciiNomihly prudent person to iinnuiiii- thnt
un iiccident resulting hi injury” must have
umirred wus erroneous, since il ia not llie
renminiihle person who is on trial hut the
dcfendunt und it is tin? defendnnt's knnwl
edge which iniisl im p'slived nnd not Unit of
i hypothetical rcii.'onnble  pentotl.
Kimoktoak v. Stute, Sup. Ct. Op No 1704
(File No 3177), 584 1'2d 25 1197HI

Where the Iriiil court's first instrurtiun
an the elements of the olfense of failure to
render uiil adequately apprised the jury of
nil necessary elements witli the exception
or (lie element nf knowledge, hut twouddi-
tioniil instructions a|mcifically addressing
the element of knowledge conformed pre-
cisely to the requirements ofKiinoklonk v,
Slate, Sup. Cl. Op. No. 1704 IFile Nn.
3177), SB4 I*.2d 25 (1978), no error wiib
committed hy lhe court in instructing Ilie
jury. Atchnk v. Stnle, CI. App. Op. Nn. 038
(File No. 44351, 640 1\2d 135 (1981).

The crime of leaving lhe sceno nfan
uccident is not amenable lo civil com-
promise. liensel v. State, Sup. Ct. Op. No.
1755 IFile No. 37191. 585 R2d 878 09781.

The act conalilutiiig the crime ofleaving
the scene of nn Occident is llie failure lo
atop and mukc the necessary exchanges of
information or assistance uflor the acci-
dent hns occurred. This omiBsion ia not one
which causes injury to the private citizen
within the meaning of the civil compro-
mise Btatutes. Settlement of the claim for
injuries resulting from the accident cannot
nettle the slate's claim fora violation of its
iuwa. Hcnsel v. State, Sup. Ct. Op. Nn.
1755 (File No. 3719), 585 P.2d 878 0 9781

Ten-year sentence for failure to
render assistance affirmed. — See
Koscridalil v. Stute, Sup. Ct. Op. No. 1807
(File No 4087), 591 I*.2d 538 0 9791.

Applied in Lupro v. State, Sup. Ct. Op.
No. 1980 (Kile No. 29871, 603 I‘.2d 408
(1979).

Quoted in Thilmdemt v. Stute, Sup. Ct.
Op. No. 2182 (Kile No. 43251,617 P.2d 759
(19801; Miller v. State, Ct. App. Op. No.
135 (File Nn. 5429), 652 P.2d 494 (19821

61A C.J.S., Motor Vehicles, 8 874 to
683.
Violulion of stntute requiring one
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§ 2835070 Alaska Statiitkh § 2835080
involved in nn nceldenl toatop nnd render Sufficiency nl compliance wilh requtre-
nid un ufTectiriK civil liability, H) ALI(2d  snwliti>frriiiiimil "Inl mid run"alntuto tliul
299 motorist identify lilmwll, 48 ALH.'Id (iHfi

Sec. 2835070. Rxumination or impounding before repair. A
person may not make nr huve made repairs to damage or injury lo a
motor vehicle which could have been caused hy collision with a person
or.propertV without first notlfym%the Department of Public Safety,
chlefofpo ice, orin the absence ofthese, the nearest policeman or other
peace officer, who shall immediately examine the vehicle and make a
full report subscribed by the irerson in whose custody the vehicle then
is. A copy ofthe reportshall be mailed or delivered to the Department
of Public Safety. If no official ia within 10miles of the place where the
vehicle is brought for repair, then no notice orexamination is required.
If there is ground for suspecting thut the vehicle was involved in a
collision with a person, the vehicle shall be impounded at the expense
of the owner, for which the custodian shall have a lien, and shall be
accessible only to officers detailed to the investigation of the case until
released. If, however, there is no reason to suspect that the dumage to
the motor vehicle was caused by collision with a person or property, the
repair of the vehicle may be authorized by the officer in chnrge of the
investigation at any time after the expiration of 24 hours thereafter.
(§ 50-55f ACLA 1949 am $ 2 ch 123 SLA 1959

NOTE9 TO DECISIONS

Applied in Lupro v. Slate, Sup. CI Op.
No. 1960 (File No. 2987), 603 P./d 468
(19791

Collateral references. — 38 Am. Jur. Lien fur storage of automobile, 31 ALR
2d, Carages, ond Parking nnd Killing 834, 48 ALR2d 894.
Stations, 55 140, 144 to 161. Lien for towing or storage, ordered by
61A C.J.S., Motor Vehicles, 55 725, public ofTicer, of motor vehicle, 85 ALIUd

748(d), (e). 199,

Sec. 2835080. Immediate notice ofaccident, (a) The driver ofa
vehicle involved in an accident resulting in bodily injury to or death of
a person or total property damage to an apparent extent of $500 or
more shall immediately by the quickest means ofcommumcatlon.glve
notice of the accident to the local police deﬁartment if the accident
gcgurs within a municipality, otherwise to the Department of Public

afety.

~ (b) Thedriver ofavehicle involved in an accident resulting in bodily
iqjury to or death ofa person or total roperty damage to an aPparent
extentof$500 or more shall, within 10days after the accident, forward
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a written rajxirl of the accident to the Department of Public Safety and
lo the locul police department if the accident occurs within a munic-
ipality Areportis nol required under this subsection if the accident is
|nvest|%ated hy a pence ofticer. . . o

(c) The form ofaccident report reguwed under (Ii) of this section can
be obtained from any local police department or the Department of
Public Safety. . . .

%d.) The Department of Public Safet%/ may require the driver of a

vehicle involved in an accident of which a reportiiiuhi be made to Tile
supplemental reports whenever the original reportis insufficient in the
opinion of the department. .
(&) Kvery law enforcement ofticer who, in the regular course ofduty,
investigates a motor vehicle accident far which a report must he made,
either at the time of and at the scene of tho accident or thereafter by
interviewing the participants or witnesses, shall, within 24 hours oiler
completing the mveshgathn, forward a written report of the accident
to the Department of Public Safety. . _

(f) Anaccident reportis not required under this section from a per-
son who is physma%mca able of mak|gzt[] the report during thleégenod
of incapacity. (85 50-5571, g ACLA 1949 added by § 3ch SLA
1959, am 85 2, 3ch GISLA 1960: 8§ 50-5-5h,i,j ACLA 1949; added
by § 3ch 123SLA 1959 am § 20 ch 144 SLA 1977)

NOTES TO DECISIONS

Self-incrimination. — Appellant's
admission thnt lit- was driving vehicle in
question at lime ufaccident was nnl inad-
missible under (lie fifth nmendnicnl to the
United Slutea Constitution and Alusku
Const., art. I, 59 as being compelled by
this section, since this seclion docs not
require any incriminuting information,
but merely requires n person who is
involved in un accident covered by the
statute to give notice of the accident to the
appropriate police department. Crcury v.
State, Ct. App. Op. No. 252 (Kile Noa.
6777. 6778', 663 R2d 226 (1983).

Investigating officer’s written report
of an accident is not admissible in evi-
dence under this section. Mcnnrd v.
Acevedo, Sup. Ct. Op. No. 3W (Kile No.
6361, 418 I'.2d 766 (1966).

Ar' ‘'legibility of investigating offi-
cer’ lervations. — Although unucr

Collateral references. —7A Am Jur.
2d, Automobiles and Highway Traffic,
5 160.

61A C.J.S., Motor Vehicles, 5 674.

AS 2835 120 u written rr'url itself is
generally inadmissible, the police ofticer
who investigates the accident mny testify
lo the ohncrvntions which he made in pre-
paring the report, and his observutiotiR
would include any atntements which were
made to him in the course of the investiga-
tion that were otherwise admissible,
including the statement of n defendant
that he was the driver of the vehicle in
question. Crenry v. Stute, Ct. App. Op No.
252 (Kile Nos. 6777, 67781, 6C3 I’ 2d 226

(19a3).
Applied in Adkins v. l.ester, Sup Ct.
Op. N " (Kile No. 2078), 530 P.2d 11

(1974>, ivups Trnnep.. Inc. v. Henry, Sup.
Cl. Op. No. 1527 (Kile No. 2926), 572 t'.2d
7211977); Rutherford v. Stale,Sup. Ct. Op.
No 2001 (File No. 34531 605 t*2d 16
(1978).

Admissibility of report of operator filed
pursuant lo Inw, respecting automobile
accident, 69 ALR 905.
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Failure to comply with statute requiring ~ <UH|>cnaion or tolling of statute of limi-
unv involved in iiutomohilo accident lo iiUun, Id Al lt2d 4
slop ur report, iui BIToctiliR i}iieulion hh lo

Sec. 2835090. Rendering ofreporthy others, (n) Whenever the
driverofavehicle is physically incnpnble ofgiving an immediate notice
of an accident as r.c(iuweJ in AS 2835080 and there was another
occupantin the vehicle nt the time of the accident capable ofdoing so,
the occupant shall make or give the notice not given bi.the driver.

(b) Whenever the driver is physically incapable of making a written
report ofnn accident ns required in AS 2835080 und the driver is not
the owner of the vehicle, then the owner ofthe vehicle involved in the
accident shall within five days after learning ofthe accident make the
report not made by the driver. '§ 50-5-5] ACLA 1949, am § 3c¢h 123

SLA 1959)

Sec. 2835100. Form of reports, (a) The Department of Public
Safety shull prepure and upon request SUJ)p% to police departments,
coroners, local peace officers, garages and other suitable agencies or
individuals, forms for accident reports. The written reports by persons
involved in uccidents and by investigating officers shall require suffi-
ciently detailed information to disclose the cause ofthe accident, condi-
.“0”5| eéisting atthe time ofthe accident, and the persons and vehicles
involved.

(b)  Every accident report required to be made in writing shall be

made on the aﬁprppriate form approved by the department and shall
contain all of the information required unless not available. (8 50-5-5

k ACLA 1949; added by 8 3ch 123 SLA 1959)

NOTES TO DECISIONS

Quoted in dreary v. Sinle, Ct. App. Op.
No. 252 (File Nos. 6777. 67781, 663 P.2d
226(1983).

Sec. 2835110. Penalty for giving false information in report
or failing to report, (a) A person who gives information in reports as
required in AS 2835080 knowing or having reason to believe that the
information is false is punishable by a fine ofnot more than $1,000, or
by imprisonment for not more than one year, or by hoth.

(b)  The department shall suspend the license or permit to drive and

the nonresident operating é)rivileges of a person failing to report an
accident as provided in AS 2835080 until the report is filed. The
department may extend the suspension by not more thnn 30 days. A
person failing to make a report as required in AS 2835080 is guilty
ofa misdemeanor and upon conviction is punishable by a fine of not
more than $200, or b |m£r|sonment for not more than 90 days, or by
both. (§ 50551, m ACLA 1949, ndded by 8 3 ch 123 SLA 1959)

160

8 28.35.120 Motou Vehicles 8 28.35.120

NOTES TO DECISIONS

Cllod in dreary v. Slate, CI. App. Op.
Nu. 252 (File Noa. G777, 6778), 663 P 2d
226(1983).

Collateral reference*, —7A Am. Jur.
2<), Automobiles and Highway TrafTic,
9 160.

G1A C.J.S., Motor Vehiclea, 9 674.

Sec. 28.35120. Use of accident reports in evidence. A report
made in accordance with this chapter may not be used in evidence in
u criminal or civil action arising out of the accident that is the subject
of the report. (8 4ch 123 SLA 1959)

NOTES TO DEC18IONS

Investigating offlcor's written report
of an accident la not admissible in evi-
dence under this fiction. Menard v.
Acevedo, Sup. Ct. Op. ,<o. 364 (File No.
636), 418 P.2d 766(1966).

Thia section bars admission into evi-
dence of an investigating police officer's
report made in connection with a traffic
accident. Adkins v. Lester, Sup. Ct. Op.
No. 1107 (File No. 2078), 530 P.2d 11
(1974).

Policies underlying statutes barring
the use of accident reports as evi-
dence. — See Adkins v. Lester, Sup. Ct.
Op. No. 1107 (File No. 2078), 630 P.2d 11
(1974).

Tills section by Its specific terms
bars only the report'e use In evidence.
Adkina v. Lester, Sup. Ct. Op No. U07
(File No. 2079). 530 P.2d 11 U974).

This section does not prohibit the
oral testimony or expertopinions ofan
Investigator which are also contained in
an automobile accident report. Adkins v.
Lester, Sup. Cl. Op. No. 1107 (File No.
2078), 530 P.2d 11 (1974).

In view of Alaska’s established rule
favoring admission of expert opinion testi-
mony, it would seem wise not lo exclude
such expert testimony simply because the
witness prepared the written report which
ia barred by the statute. Adkins v. Lester,
Sup. Ct. Op. No. 1107 (File No. 2078), 530
P.2d 11 (1974).

Although under this section a written
report itself is generally inadmissible, the
police officer who investigates the accident

may testify to the observations which he
mude in preparing the report, and his
observations  would include  any
statements which were made lo him in the
course of the investigation that were
othorwiBe admissible, including (he
statement of a defendant that he was the
driver of the vehicle in question. Creary v.
State, Ct. App. Op. No. 252 (File Nos.
6777, 6778), 663 P.2d 226 (19831.

Although a state trooper had little
independent recollection of the acci-
dent, ha could rely upon his report as
a proper basis for his testimony in a
negligence action. It was still his testi-
mony and nol the report itself which was
placed in evidence. Kaps Transp., Inc. v.
Henry, Sup. Ct. Op. No. 1527 (File No.
2926), 572 P.2d 72 (1977).

Where a slate trooper was permitted to
refer to his accident report in order to
recreate for thejury adiagram of the scene
of the accidem which he had prepured as
part of hia investigation and he was also
permitted to read from his report the
statement he took from one of the two wit-
nesses to the accident, thia testimony waa
properly admitted. Kaps Transp., Inc. v.
Henry, Sup. Ct Op. No. 1527 (File No.
2926). 572 P.2d 72 (1977).

Testimony of witnesses named in
report — The holding lhal this section
does not bar oral testimony or expert opin-
ions of an investigator which are also con-
tained in an automobile accident report
clearly overrules any imr lication in Mace
v. Jung. Sup. Ct. Op. No. 170 (File No.
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306), 386 P.2d 579 11963) timt witnesses
named in the report would not > able to
testily liefore the court. The doclrine of
"fruit of the poisonous tree" ia simply not
applicable to this type or a situation.
Adkina v. Lester, Sup. Ct. Op. No. 1107
(File No. 20781. 530 I>2d Il (1974).
Memoranda prepared by state
trooper investigating another

Collateral references. — 8 Am. Jur.
2d, Automobiles nnd Highway Traffic,
§ 1046.

61A C.J.S., Motor Vehicles, § 516(19).

Alaska Statutes
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trooper's involvement in an uccident
were not inadmissible police investigatory
reports in lerma of this section’s language
and purpose. Rutherford v. State, Sup. CL.
Op. No. 2001 (Kile No. 3453), 605 I>.2d 16
(1979).

Quoted in Wester v. Sinte, Sup. Ct. Op.
No. 1106 IFile No. 2159). 528 P.2d 1179
(1974).

Admissibility nf report of operator filed
pursuant to law, respecting automobile
Occident, 69 Al.It 905.

Sec. 28.35.130. False.refortordestruction ofevidence. An offi-
cer or person who kn.owm?y makes or subscribes a false report con-
cerning an investigation ofa vehicle or damage or injury caused by a
vehicle, as provided in this chapter, is guilty of peijury. A person who
destroys, obliterates, conceals or removes, or who aids, abets, or assists
in the destruction, obliteration, concealment, or removal from n vehi-
cle, of evidence showing or tending to show that the vehicle collided
with a person or property, is punishable by a fine ofnot more than $500,
orby imprisonment for not more than six months, or by both. (8 50-5-6

ACLA 1049)

Article 5 Miscellaneous Offenses.

Section

135. Unlawful lo knowingly mnke fulso
ulutcmenl, application, or certifica-
tion

140. Unlawful obstruction nr blocking of
truffle

155. Operution of collide wilh certain
tires prohibited

Section

180. Disobedience to signals of officer
regulating traffic unlawful

182. Stopping al direction of peace officer

225. Enforcement

245. Motorcycle helmet

Sec. 2835135 Unlawful to knowingly make false statement,
application, or certification, (a) A person may not knowmgIY make

a false affidavit, statement, or representation, or ufiirm false
respect to a matter or fact required to be set out under this tit

Ye ,Wri1tohr

may theé)erson use a name otherthan the person’s true name. A person

convicte

ofviolating this section is guilty ofunsworn falsification and

is punishable as prescribed by law. S

&)) A person who has a certification, registration, title, license,
other form issued under this title, or who has applied fora certification,
registration, license, orother form, and who changes the person’s name
ormoves from the address shown on the department’s records or forms,
shall notify the department in writin%ofthe change in name or address
within 30 days. (8 7ch 241 SLA 1976; am 8 43 ch 102 SLA 1930)
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Cross refc/ences. — For crime of
unsworn falsification, see AS 11.56.110;
for penalties, see AS 12.55.035(b)(3) and
12.65.135(a).

Effect of amendments. — The 1980

Motoh Vehicles

8 2835155

amendment substituted "unsworn falsi-
fication" for "perjury" following "is guilty
of near the middle of the second sentence
in subsection In).

Sec. 28.35.140. Unlawful obstruction or blocking of traffic. A
person may not purposely obstruct or block traffic on any roadway by

any means. However, a service vehicle such as a bus, garbage truck,
tow truck or ambulance may make brief stops on a roadway, which
stops on_the roadway are necessary in the performance of its services.
(8 50-5-7 ACLA 1949, am 8 1ch 174 SLA 1970)

NOTES TO DECISIONS

This law pertains to roads of suffi- Such os pulling over to aid oclu-

cient width and condition to permit
vehicles to pass, without igjury to their
tires or other parts, and without danger of
collision. Vogler v. Greimann, 12 Alaska
19, 78 E. Supp. 575 (D. Alimku 1948).

On a two lone highway, even a one
foot obstruction could easily cause a
following car to swerve into the opposite
lane to clear a parked vehicle. This would
interfere with the normal flow or trafTic
and amount to a violation under this sec-
tion. Beaumaster v. Crandall, Sup. Ct. Op.
No. 1589 (File No. 2845), 576 P.2d 988
(1978).

This section Is not an exclusive list of
service  vehicles. Beaumaater v.
Crandall, Sup. Ct. Op. No. 1509 (File No.
2845), 576 P.2d 988 (1978).

A driver, while not operating a pro-
fessional service vehicle, may be
engaged in the same activity as a ser-
vice vehicle would have been. Beaumaster
v. Crandall, Sup. Ct. Op. No. 1589 (File
No. 2845), 576 P.2d 988(1978)

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway TralTic,
§ 277.

61A C.J.S., Motor Vehicles, § 684.

pants of overturned car. — Tlmb section
describes service vehicles na buses, gar-
bage IruckB, tow trucks ur ambulances,
hut a reasonable construction of the stat-
ute would hold that one who pulled his car
over lo the aide of the road in nn emer-
gency situation in order to aid the occu-
pantsofan overturned car, waa acting in a
service capacity. Beaumaster v. Crandall,
Sup. Ct. Op. No. 1589 (File No. 2845), 576
P.2d 988CsI78).

A pcison who pulled over to the side of
the road in an emergency situation in
order to aid the occupants ofan overturned
car, apparently parking aa for over on the
right ns he could given the snow conditions
and the presence of a ditch on the aide of
the road, and who also turned his emer-
gency floBher lights on, wbs entitled to
mcke a briefstop on the roadway as neces-
sary in the performance of enmaritan
efTorts. Beaumasler v. Crandall, Sup. Ct.
Op. No. 1589 (File No. 2845), 576 P.2d 988
(1978).

Slopping vehicle on traveled portion of
highway as affecting responsibility for col-
lision between vehicles, 131 ALR 562.

Sec. 28.35.150. Unlawful to interfere with or destroy oflicia! traffic
control device or highway construction; action by state for damages.
IRepealed, § 25ch 144 SLA 1977]

Sec. 2835155 Operation of vehicle with certain tires
prohibited, (a) It is unlawful to operate a motor vehicle with studded
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5 28,35.160 Aiaska Statutes § 28.35.182

(ires or tires with chains attached on a paved highway or road from
May 1 through September 15, inclusive, north of £50° North Latitude
and from Agril 15 through September 30, inclusive, south of GO" North
Latitude. The commissioner of public safely shall by emergency order
provide for additional lawful operating periods based an unusual
seasonal or weather conditions. An emergency order adopted under
this section is not subject to the Administrative Procedure Act (AS
<14.621. Upon application a special individual traction permit may be
issued allowing the operation of a motor vehicle with studded tires or
chuins at any time at the discretion of the vehicle owner. The fee for
the special individual permit is one-third of the annual registration fee
applicable to that class of vehicle under AS 28.10.421. The department
mny provide un appropriate sticker or other device identifying the
vehicle to which the permit applies.

b) In this section "studded lire" means u tire with metal studs or

spikes imbedded in the periphery ofthe tire surface, and protruding not
more thnn one-fourth inch from the tire surfuce. (§ 9 ch 241 SLA 1976;
am § 29 ch 94 SLA 1980)

Sec. 28.35.160. Unlawful injury to or destruction of traffic regu-

lations or guidance device. IRepealed, 8 25 ch 144 SLA 1977.1

Sec. 28.35.170. Operation with more than three persons in driver's
seat. IRepealed, 8 20 ch 241 SLA 1976.1

Sec. 28.35.180. Disobedience to signals of officer regulating
traffic unlawful. A driver ofa vehicle may not refuse to obey a lawful
order or direction of a peace officer, fireman, or authorized flagman
regulating and directing traffic. A peace officer or fireman regulating
or directing traffic shall, upon request of a driver, produce evidence of
authorization unless the officer or fireman is wearing in view the badge
or uniform of office. (§ 50-5-11 ACLA 1949;am § 10 ch 241 SLA 1970)

Sec. 28.35.182. Stopping atdirection of peace officer, (a) A per-
son driving or operating a vehicle or motor vehicle, or operating an
aircruft or watercraft, shall stop as soon as practical and In a reason-
ably safe manner under the circumstances, if requested or signalled to
do so for a lawful purpose by aJ)eare officer.

%b) If the peace officer is dr
vehicle or is operating an aircraft or watercraft when making the
request or giving the signal to stop, the peace officer’s vehicle, motor
vehicle, aircraft or watercraft must be marked ap(fropriately so that a
reasonable person would recognize it as one related to law enforcement,
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iving or operating a vehicle or motor

§ 28.35.190 Motor Vkiiiciks 5 28.35.245

oritmust meet lighting and audible signalling requirements of law for
law enforcement vehicles. Ifthe peace officer is notdriving or operating
a vehicle or motor vehicle, or operating an aircraft or watercraft, the
officer shall wear the uniform of office or display n badge or other
symbol of authority so us to be reasonably identifiable as a peace offi-
cer.

(c) A person who knowingly fuils to stop in violation of (a) of this
section is guilty of a cluss 13 mijdemeanaor.

(d) In this section

(1) "lawful purpose” includes making nn arrest or issuing n citation,
preventing personal ir\jury or property damage in an emergency, and
Investigating a situation when the peace officer hus a reasonable
suspicion that imminent public danger exists or that serious hurm lies
recently occurred;

(2) "signal” means a hand motion, audible mechanical or electronic
noise device, visual light device, or combination of them, used in a
manner that a reasonable person would understand to mean that the
peace officer intends thut the person stop, (fi 1 ch 66 SLA 1984)

Sec. 28.35.190. Penalty for violation ofcertain sections. IRepealed,
8§ 47 ch 32 SLA 1971.1

Sec. 28.35.200. Unlawful operation of vehicles. IRepealed, 8 '20 ch
241 SLA 1976.]

Sec. 28.35.210. Seizure of unsafe or defectively equipped vehicles.
[Repealed by implication by AS 28.05.091, enacted by § 6 ch 178 SLA
1978.]

Sec. 28.35.220. Action by state for damages.'Repealed, 8 20ch241
SLA 1976.1

Sec. 28.35.225. Enforcement. All law enforcement officers in this
state and employees t. the department designated by the commissioner
shall eriorce this title and regulations adopted under this title. The
state troopers shall advise and instruct all other law enforcement offi-
cers in the state concerning the requirements of this title and regu-
lations adopted under this title. (§ 11 ch 241 SLA 1976; am § 7 ch 54
SLA 1979)

Sec. 28.35.230. IRenumbered as AS 28.40.050.1

Sec. 28.35.240. Duty to obey school patrol./Repealed, i, 3ch 68 SLA
1964.]

Sec. 28.35.245. Motorcycle helmet, (a) After January 1, 1978,
motorcycle helmets may not be manufactured or sold in Alaska that do
not conform to standards established by regulation by the commis-
sioner of public safety. The regulations shall provide for helmets that
allow normal peripheral vision and hearingand minimize neck injuries



§ 28.3fi.250 Aiahka Statutes § 28.40.050

lo the wearer potentially caused by the helmet. Tihe adoption of theBe
regulations shnll be under the provisions of the Administrative Proce-
dure Act (AS 44.62),

(b) A person who has reached the age of majorit%/ as defined by AS
25.20.010 may not be required to wear a helmet while operating e
motorcycle if the person is the holder of a license which, under regu-
lations udopted under AS 28.15.041, is classified singly as a license to
operate a motorcycle. (§ 1ch 230 SLA 1976)
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Sec. 28.35.250. Application of law. IRepealed, § 20 ch 241 SLA
1976.1

Sec. 28.35.260. IRenumbered as AS 28.40.100.1
S"c. 28.35.270. {Renumbered as AS 28.40.110.]



CRIME

i/"lst DWI

j/"2nd DWI

3rd DWI

4th DWI

5th DWI

6th DWI

DWLR/DWLS
1/non-DWI

DWLR/DWLS
2/non-DWI

DWLR/DWLS
Court ordered
revoc Ffor 1/DWI

DWLR/DWLS

Court ordered
revoc Tfor 2/DWI
or more

COMPARISON OF PENALTIES

HB 53 and

CURRENT LAW

3 days in jail
90 day loss/license

16°.7

20 days 1in jail
1 year loss/license

30 days in jail
10 yr loss/license

j
30 days in jail
10 yr loss/license
)f 1
30 days in jail
10 yr loss/license

30 days in jail
10 yr loss/license

10 days in jail
1 yr loss/license

10 days in jail
1 yr loss/license

30 days in jail
1 yr loss/license
$500 fine

90 days in jail
1 yr loss/license
$1000 fine

CURRENT LAW

HB 53

3 days in jail

90 day loss/license
Earn back last 60 days
$250 fine

20 days in jail

1 year loss/license
Earn back last 60 days
$500 fine

60 days in jail

10 yr loss/license
Earn back last 5 yrs
$1000 fine

120 days 1in jail

10 yr loss/license
Earn back last 5 yrs
$2000 fine

240 days in jail

10 yr loss/license
Earn back last 5 yrs
$3000 fine

Class C Felony

10 days/jail w/10 sus
90 day loss/license
80 hrs comm, service

10 days 1in jail
90 day loss/license

20 days/jail w/10 sus
90 day loss/license
$500 fine

80 hrs comm, service

30 days in jail
90 dayloss/license
$1000 fine



WHY A SIXTH DWI CONVICTION

SHOULD BE A FELONY

Under alaska law, a person convicted of driving while intoxicated
is guilty of a misdemeanor regardless of how many times he/she 1is
convicted. A sixth time offender faces of minimum sentence of
only 30 days in jail, and no judge may impose a sentence of more
than a year.

This treatment of vrepeat DWI offenders 1is far too lenient.
Alaska law is inconsistent with the trend in other states,
inconsistent with our own more severe treatment of less serious

crimes and less dangerous offenders, and inconsistent with
reality.
Several states have made repeat DWI convictions felonies. Texas

and Oklahoma make the SECOND DWI conviction a felony, while
Nevada, South Dakota, West Virginia, anbd South Carolina make the
third conviction a felony. (South Carolina has a three year
minimum sentence for the third offense and a five-year minimum
for the fifth offense.)

ALASKA LAW ALREADY MAKES FELONIES OUT OF CONDICT WHICH IS LESS
DANGEROUS THAN A SIXTH-TIME DWI. Some examples of first-time
conduct which is a felony include:

— UNLICENSED GUIDING, which carries a one-year
minimum jail sentence, 1is a felony (AS 08.54.210).

— JOYRIDING, 1in which the car is damaged to $500
or more, 1is a felony (AS 11.46.482).

— POSSESSION OF BRASS KNUCKLES, A SWITCHBLADE, OR
A GRAVITY KNIFE 1in plain sight, 1is a felony
(AS 11.61.200).

— RUNNING A BIG-TIME GAMBLING OPERATION is a
felony (AS 11.66.210).

— SOLICITING A PATRON FOR A PROSTITUTE is a felony
(AS 11.66.120).

A sixth-time drunk driver 1is a hard-core alcoholic who cannot
stop driving and cannot be deterred by another misdemeanor

conviction. Someone who has been convicted a sixth time for DWI
has not been deterred by misdemeanor jail sentences or reformed
by outpatient alcohol treatment. That person has, instead,
continued to endanger the public over and over again. Such a
dangerous repeat offender needs the stiffer jail sentences,
long-term inpatient treatment, and more intense probation

available for felons.



DRUNKEN DRIVING

The Drunken

Driving Crackdown

by ray mcallister

t was 10:55 p.m. Saturday, May 14.
I The old school bus, headed south
on Interstate 71, now was outside
Carrolton, Ky. The 63 teen-agers and
four adults on board, all members of
the First Assembly of God Church in
Radcliff, Ky., were returning home
from Kings Island amusement park
north of Cincinnati.

Coming the other way in a Toy-
ota pickup truck was Larry Mahoney,
34, a chemical worker from Worth-
ville, Ky. He was headed north, but
in the southbound lanes, apparently
too drunk to realize he was driving
the wrong way.

“If it were possible to turn back
the clock, we would,” Gov. Wallace
Wilkinson would say four days later
in declaring a day of mourning.
"Whatever consolation we can give
will never make up for the loss of
friends and loved ones."”

Mahoney and the bus driver,
John Pearman, each tried to brake.

It was too late.

"l just heard a crash, felt the im-
pact of the (truck] and looked up ana
saw flames,” said Wayne Cox, a 14-
year-old who survived. "They spread
pretty fast. .. | was pinned. Every-
thing was pretty wild."

Ray McAllister is a reporterfor
the Richmond Times Dispatch.
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The fuel tank of the bus rup-
tured and exploded in an orange fire-
ball that shot from the front to the
back of the bus. Fiames engulfed the
bus—"Not one part of it was un-
touched," Carroll County Coroner
James Dunn told reporters, "inside,
outside.”

Twenty-four teen-agers and
three adults died when they could not
reach the rear exit. Their bodies were
burned beyond recognition. Dental
records were used because, as Ken-
tucky State Medical Examiner Dr.
George Nichols told family members,
he did not want the families to view
the charred remains.

"The picture ... of their children
in that room,” he explained to re-
porters later, "is not what they have
in their memories or wallets.”

Mahoney was charged with 27
counts of murder, and Carroll County
Commonwealth's Attorney John
Ackman said he would seek the death
penalty.

Mahoney had driven drunk be-
fore. He pleaded guilty in 1984 to
drunken driving, was fined $300 plus
court costs, and ordered to pay $140
for traffic school. Under the tough-
ened standards of the 1980s, his li-
cense also was suspended for six
months.

Mahoney's blood-alcohol con-
tent level at that time was .16, more
than one-and-a-half times the intox-

ication level. Four years later, his
drunkenness was worse.

On May 14, the day he killed 27
people on 1-71, his blood-alcohol level
was .24. Eleven one-ounce drinks
consumed in one hour would yield a
level of .24 for a 150-pound person.

he Kentucky crash has prompted
I renewed looks at the nation's

drunken driving problem. Has
the legislative and judicial crack-
down of the 1980s been a panacea?
Has it worked at all?

Following several widely publi-
cized crashes, public attention and
debate focused on the issue in the
early 1980s.

Everyone could agree that drun-
ken drivers were the enemy. Citizen
lobbies—notably Mothers Against
Drunk Driving, Students Against
Drunk Driving, Remove Intoxicated
Drivers—were organized.

Politicians joined in. Law en-
forcement efforts were increased.
State and federal legislators stiffened
penalties for drunken driving, made
some penalties mandatory, and tied
federal funds to others.

As a result, arrests for drunken
driving rose by 223 percent from 1970
to 1986, the Bureau of Justice Statis-
tics says. Young drivers, the biggest
offenders, were hit hardest. In 1983,
the peak year, one of every 39 li-
censed drivers aged 21 was arrested.



Tho funeral of soveral of the 27 who died in the Kentucky bus crash.
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Moreover, through federal in-
ducement, all 50 states raised their
drinking ages to 21 (Wyoming, a
holdout, became the 50th this past
July 1). Most adopted .10 (or even
lower) as the per se level of intoxi-
cation. Most increased sentences.
Many adopted mandatory license loss,
at least for repeated driving-under-
the-influence offenders.

And judges handed down
tougher sentences, in part because
they had to. In 1983, according to the
Bureau of Justice Statistics survey,
the median sentence given to first-
time drunken drivers had reached
five months in jail. For repeat of-
fenders, the sentences were about
twice as long.

So what happened when every-
one got tough?

From 1982 to 1985, the U.S. De-
partment of Transportation says, al-
cohol-related traffic deaths declined
by fully 11 percent. Itisabottom line
that even skeptics have to consider
impressive.

But who gets the credit? The ob-
vious answer isn't necessarily the
right one. It’s not clear that tougher
penalties have been wholly or even
largely responsible for the drop.

For instance, a survey of judges
in six states—California, Colorado,
Georgia, Maryland, Pennsylvania and
Wisconsin—raises a question about
the effectiveness of mandatory sen-
tencing, a key element in the get-
t.ough legislation across the country.

Critics have long contended that
some judges maintain a there-but-for-
the-grace-of-God-go-1 attitude toward
such cases, refusing to implement,
tough sentences because they drive
drunk themselves. An article pre-
senting the survey results was pub-
lished in the Judges'Journal in 1985.
It suggests that "the judges’opinions
indicated they believe mandatory
sentencing makes it less likely that
offenders will be sentenced.

"Like the old English juries that
would not find thieves guilty if this
meant hanging them, our modern
American judges know that their col-
leagues and juries may prefer to give
no punishment rather than to give
one that is excessively harsh."

Dr. Ralph Hingson, chief of so-
cial and behavioral sciences at the
Boston University School of Public
Health, says, "W ithin the courts,
judges vary in their resjxmse to laws

54 ABA JOURNAI /SEPTEMBER 1, 1988

ABAJWIOf WORLD

Dr. Ralph Hingson

like per se laws and mandatory pen-
alties that take some of their discre-
tion from them. | would suspect there
is adebate within the judicial branch
on the utility of these laws."

But Hingson advances the the-
ory that publicity and public debate,
and notnecessarily the legislative and
judicial response, may be more re-
sponsible for change, anyway.

"It’s a real chicken-and-egg sort
of thing,” he says. "But there’s social
process going on in which society is
trying to change its norms about

ABAJWIDE WORLD

Doris Aiken

what’ acceptable in terms of drink-
ing and driving.

"Once laws are in effect, they
may serve as anchors to hold in place
the new standards."

Hingson and colleagues, for in-
stance, found in a detailed study in
Maine that fatal crashes began to de-
cline well before the passage of
tougher laws. Increased attention
seemed to be the reason.

hat could signal bad news.

T A Catholic University study

of 1979-1986 showed that 1983
was the peak year for publicity on
drunken driving, which has been
plummeting since. There were 50 sto-
ries on the subject in 370 popular
magazines that year, butin 1986 there
were only nine. And there were 169
stories in four major newspapers (The
New York Times, The Washington
Post, the Los Angeles Times and the
Wall Street Journal) in 1983, but in
1986 there were only 45.

At the same time, the fatalities
began to rise again. Alcohol-related
traffic deaths, which had declined by
11 percent from 1982 to 1985, were
back up by 7 percent (to 23,990) in
1986, the latest year for which figures
are available.

Hingson likens the U.S. situation
to that of Great Britain. A national
get-tough law there drew immediate
results but had less effect as interest
waned. Comparisons are difficult be-
cause the British had one law and the
U.iited States has had more than 700
state and national laws, but “the first
warning signs are beginning to ap-
pear that that may be happening
here," says Hingson.

What he finds particularly dis-
turbing iswhat’s happening to young
drivers.

During the 80s, nearly 30 states
raised their drinking age to 21. They
have consistently showed a 10-to-15
percentdecrease in nighttime crashes
among the age groups that had lost
their drinking privileges, he notes.

But Hingson says that, in 15
states performing comprehensive al-
cohol testing of fatalities throughout
the 1980s, teen-age deaths are up 9
percent. Other statistics about young
drivers are equally discouraging.

Hingson returns to his aware-
ness-and-publicity theory.

"The highest-risk driving group
(those just getting their licenses] is
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When Larry Mahoney hit the bus, its gas tank ruptured, engulfing the bus in

flaines.

constantly being replenished,” he
says. "It may be these people were not
paying very much attention four or
five years ago when the issues were
being raised.

“You have to constantly be rein-
forcing the message, especially with
new drivers coming along."

Anne Russell, Mothers Against
Drunk Driving’s legislative expert,
agrees, but only to a point.

In 1983, she said, "There really
was a peak in publicity and probably
a peak in law enforcement." The leg-
islative peak came just two years
later, in 1985, when a total of 223 laws
were passed in 45 states. Those laws
run the gamut from “comprehensive
DWI packages to specific fine-tun-
ing," she says.

The drop in national publicity
was followed in 1986 by a bottoming
out of the number of new laws, she
says. Itdropped to a total of 178 in 40
states.

Now, though, "we are seeing an
upswing of interest again,” as evi-
denced by renewed publicity and in
new laws that increased to a total of
216 in 45 states in 1987.

Doris C. Aiken, president and
founder of the New York-based Re-
move Intoxicated Drivers, which has
chapters in 34 states, sees less of a
break in attention paid drunken driv-
ing. Even with the recentincrease in
deaths, "we're not up to where we
were before" the law changes. Cali-
fornia is an exception, she says.

While she is heartened, Aiken
adds that "l think we've done 50 per-
cent of what we have to do." Two
major items remain on the agenda:
Taking adrunken driver’ license im-
mediately upon arrest for a period of
45 (or 90) days. And setting up drun-
ken driving checkpoints. Many states
have adopted one, the other, or both.

RID is not alone in wanting to
take a drunken driver's license im-
mediately. That administrative act,
which is carried out by the arresting
police officer before any court con-
viction, isin use in 23 states and likely
will be adopted by more.

“Now that there is 50-state com-
pliance with age 21 as the legal drink-
ing age, probably the No. 1 priority
right now is administrative license
revocation,” says MADD’ Russell.

The reason: It is simply the sin-
gle most effective change a state can
make.

The Insurance Institute for
Highway Safety, in a study released
last March, examined the 700-plus
laws adopted across the country dur-
ing the first half of the 1980s.

"Well, everybody tried to ad-
dress the problem, and many were at-
tempting to address it by passing
what was considered to be stronger
legislation, not all of which has had
the right effect,” explains John R.
Cook, senior vice president for the In-
surance Institute.

The Institute divided the laws by
type, then judged them against the

fatality rates. Cook says three types
had a definite effect:

» Administrative license revoca-
tion, "which permits the seizing ofthe
driver's license if a suspected drun-
ken driver either fails to take a
breathalyzer exam or fails one." The
practice cut nighttime fatalities, the
ones most likely to involve alcohol,
by fully 9 percent.

» Mandatory jail sentence or
community service for first of-
fenders. The practice, used by 24
states, cut nighttime fatalities by 6
percent.

»Per se laws, which allow no ar-
gument about guilt when a specified
blood-alcohol level (often .10 per-
cent) isreached. Ironically, these laws
had little statistical effect on night-
time fatalities but did affect daytime
fatalities, cutting them by 6 percent.

And that’ it. That's the extpr.t
of the statistically effective ap-
proaches. Even such oft-imple-
mented efforts as suspending licenses
after convictions and mandatory sen-
tences for repeat offenders fail under
this sternest of tests. While no one se-
riously debates their worth, statisti-
cally their impact is minimal.

he one real loser in the war on
Tdrunken driving, ironically,

seems to be alcohol treatment
programs.

"In the late 1970s, early 1980s,
the trend was toward diverting
drunken drivers into a treatment
program for the alcohol problem,”
MADD* Russell says, referring to
studies by the National Highway
Traffic Safety Administration.

Judges still believe treatment to
be an important part of dealing with
people convicted of DUI (driving un-
der the influence) or—the terms vary
by state—DWI (driving while intox-
icated). The 1985 survey of six states
showsthat while mostjudges say they
want tougher laws, they "believe
present laws overstress the legal ob-
jective of retribution and underem-
phasize the objectives for rehabilita-
tion and deterrence."

The trouble with rehabilitation,
Russell counters, is that "there's no
proof that has anything to do with
the drinking and driving accidents.”

Boston University's Hingson
agrees that, while it5 "useful to con-
tinue treatment programs for DWI
people, the data about the effective-
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ness of these programs is that they
are not all that effective."

"Whether that means treatment
programs cannot be effective is cer-
tainly, in my judgment, premature,”
he adds.

Hingson says that successful
treatment programs, such as those
run by Alcoholics Anonymous, re-
quire a commitment by the drinker.
"There’s obviously less motivation
when the commitment is by the
court,” he says. "Maybe there’s a way
of restructuring around that, 1don’t
know."

Whatever the reason, statistics do
indicate that convicted drunken
drivers often continue to drive drunk.

The Bureau of Justice Statistics
this year released a survey of DWI of-
fenders held in 407 local jails in
1983—nearly half had been sen-
tenced for previous DWI convictions.
Moreover, three-quarters of those re-
peaters had been in treatment.

The survey also showed a fright-
ening level of drinking. The average
drunken driver had drunk 6 ounces
of alcohol, the equivalent of 12 beers
or eight mixed drinks. More than a
quarter of the drunken drivers had
consumed at least 10 ounces of alco-
hol, the equivalent of 20 beers or 13
mixed drinks.

RID’s Aiken blames the "alco-
holization” of society for much of the
problem.

"By the time a kid is 15, he’s seen
70,000 messages to drink beer on
every single occasion. We re selling a
lie, a big lie, to very young children."

Her organization has tried un-
successfully to pressure television
networks into running an anti-drink-
ing spotto counter each alcohol com-
mercial. The networks now run some
public service announcements but,
she points out caustically, teen-age
fatalities rose 14 percent in 1986.

"So that's how much good PSAs
do," she says. "Nothing."

In the meantime, there are a
number of quick fixes that can help,
she says. They include administra-
tive license suspensions, mandatory
seat belt laws, open container laws
that outlaw drinking and driving,
dram-shop statutes that hold bars and
restaurants responsible for over-serv-
ing alcohol, .10 per se laws, allowing
preliminary breath tests to help po-
lice decide whether to make an ar-
rest, and prohibiting plea bargaining
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on DUI cases. Most states have al-
ready adopted at least some of these
measures.

But administrative license sus-
pensions, as indicated by the Insur-
ance Institute figures, may be the
single most effective remedy.

MADD likes it, Russell says, be-
cause “it serves to connect the con-
sequences of the act with the act
itself." Waiting for a court decision
can take as long as four months, she
says, "and in the meantime, that per-
son will probably be driving drunk
again.”

But the idea of immediately
yanking a license is not always easy
to sell.

"It used to not pass because law-
yers sitting on code committees
thought it would be against the Con-
stitution and that, because it was ad-
ministrative, [lawyers] would be
frozen out,” Aiken contends.

The eyperience in some of the
first states, notably Minnesota,
showed there can be a quick hearing
to contest the administrative license
pull, well before trial on the actual

DUI charge, she says.

Hingson emphasizes that en-
forcement of laws already on the
books needs to be increased.

"There is reason to believe police
enforcement increased during the
1980s but that the increase may be
short-lived," he says. That would be
particularly harmful because the risk
of being arrested while driving drunk
is already statistically small, he says.

"That's why drunken drivers
drive drunk—chances are they’re not
going to be in a crash or arrested on
any single trip,” Hingson says. The
danger is real but cumulative, he ex-
plains. Over several years, the odds
are that a drunken driver will be in
an accident or arrested, but not dur-
ing any given trip.

Russell agrees that "a drunken
driver has to believe there’s a chance
hell get caught.”" Studies show that
on weekend nights, only one of every
2,000 drivers who are legally drunk
are arrested, she says.

The upshot, Hingson adds:
"When the enforcement goes up, the
nighttime fatalities go down."

Hingson says there are new
problems, notably the raising of some
interstate speed limits to 65 miles an
hour. "Intoxicated drivers, because of
their poorer fine motor skills and co-
ordination are particularly a problem
as speed goes up."

But there is also a new attitude,
he says. His studies "show people are
applying informal pressure to keep
friends from driving drunk," some-
thing that didn’t happen much be-
fore the push of the '80s.

A of which leads back to the
Kentucky bus crash that killed 27.
Could anything have been done?

Despite the seeming randomness
of that disaster, Russell says it could
have been prevented had more in the
way of societal change been in place.
Larry Mahoney had been drinking
heavily at several places, she says,
and one person almost stopped him
from getting into his pickup truck.

But he didn't.

"l know that he had friends who
could have stopped him from getting
in his vehicle, had they just done it,"
she says. “And the establishments
where he got his drinks could have
cut him off.

“The laws are important," Rus-
sell emphasizes. "But they can't do it
tilone." ]



CHANGES PROPOSED IN C/S HB 53 (TRANSPORTATION)

Sec. 17. AS. 28.15.201 (d)

A court revoking a driver®s license under AS 28.15.181(c) or
substaining the action of the department under AS
28.15.165(c), may grant limited license privileges.

Page 10. Line 8 has been amended to read:

(B) " for the final five years during which the license was
revoked if the person has not been previously convicted more
than twice, and the court determines that the person has
successfully completed an alcoholism education and
rehabilitation treatment program. The court may not grant
limited license privileges if the person has been previously

convicted more than three times.

Summary of changes

The above changes would allow the court to grant limited
license privileges to a person who has been convicted of
driving while intoxicated three times. The last sentence of
this section makes it very clear that a person who has been
previously convicted MORE THAN three times may NOT be granted

limited license privileges.



Proposed changes in C/S HB 53

Sec. 23 AS. 28.35.030 (c¢) has been amended to read:
"A person is guilty of a class C felony if the person

convicted of driving while intoxicated and has been

previously convicted NLfourll or more times

Page 14, Line 11
The following paragraph was deleted:

[ (E) not less than 240 days and a fine of not less
than $3,000 ]

Summary of changes

The above changes would now make the fifth time DWI

offender guilty of a class C felony.

Page 14, Line 11 (E) has been deleted to make the

above changes consistent in this section.

is



Sec. 28. AS 28.35.032  (K)

Page 17, Line 20 has been amended to read:

"A person is guilty of a class C felony if the person is
convicted under this section and has been previously
convicted "fourll or more times. The sentence imposed
under this subsection shall run consecutively with any

other sentence of imprisonment imposed on the person."

Page 16, Line 23

The following paragraph has been deleted:

[(D)] not less than 240 days and a fine of not less than
$3,000 if the person has been previously convicted more

than four times.]

Summary of changes

The above changes make the penalties for refusing to
submit to a chemical test the same as those for driving

while intoxicated.



After steadily declining
since 1982, deaths
caused by drunk drivers
are on the rise again.
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State Legislatures

Drunk Driving:

The Highway Killer

IS Back

By Barbara Beilomo

dramatic increase in alcohol-
A related traffic fatalities in 1986

could force states to consider
once again passage of even stricter
laws to get drunks off the road.

In the early '80s, the states rushed to
pass more than 900 laws aimed at
reducing what had become an alarm-
ing and continuous increase in alcohol-
related deaths on the country's streets
and highways.

The result of this increased public
awareness of the national menace of
drunks behind the wheel—spawned in
large part by such groups as Mothers
Against Drunk Driving (MADD)—
was a decline in alcohol-related traffic
deaths from 1982 to 1985.

But in 1986, fatalities related to
drinking and driving rose by 7 percent,
causing concern among traffic safety
experts and anti-drunk-driving groups,
some of which urge wider enactment
of laws that have proven effective and
others who call for stricter law enforce-
ment and tougher sentencing.

"We've made inroads in reducing
drui adriving, but now we're slipping
back," says Barry Sweedler of the
National Transportation Safety Board
(NTSB). "The issue has lost the
glamour it had in the early '80s."

Dr. Ralph Hingson of Boston Uni-
versity's School of Public Health
believes that public pressure is essen-
tial in keeping the issue alive in legis-

31rbara Bellomo is a staff writer for Slate
Legislatures.

latures in light of the sharp increase in
drunk-driving-related deaths.

"There's no doubt that there was
tremendous progress in the early '80s.
It was unprecedented,” he said. "The
drunk driving laws and all the public
discussion surrounding them were
great, but it's almost like we found the
key and now we're throwing it out. We
have to stay on top of it."

How effective have those tough
drunk driving laws been?

The American Bar Association and
the National Transportation Safety
Board recently evaluated state laws to
determine what works most effectively
to keep drunk drivers off the road.
Successful initiatives include:

» Allowing police officers to confiscate
drunk drivers' licenses at the time of
arrest;

» Requiring judges to impose manda-
tory sentences for first and multiple
offenders;

» Restricting or eliminating plea bar-
gaining;

e Sobriety checkpoints;

« Raising the minimum drinking age
to 21; and

e Enacting dram shop laws.

The most effective deterrent, accord-
ing to the studies, is "roadside adminis-
trative revocation," which allows law
enforcement officers to take away a
drunk driver's license ori the spot.
Nearly half the states have such laws.

The NTSB acknowledges that while
some people will continue to drive
even without their license, most will



drive less, or at least sober, until their
court date. Many DUI offenders,
before they even get to court, are
arrested a second time for the same
offense. Yet in states that don't have
automatic revocation laws the second
arrest will often show up as the driver's
first offense.

License revocation in all 50 states
continuer, to be one of MADD's na-
tional goals. Norma Phillips, national
president, says, "Most citizens value
»heir drivers' licenses. [Revocation]
also has a psychological effect on
people. It hits home that what they've
done is unacceptable behavior."

John Grant, executive director of the
National Commission on Drunk Driv-
ing, believes that tougher drunk-
driving legislation—including auto-
matic revocation—has had the greatest
impact on social drinkers, who under-
stand the consequences of drinking and
driving. And Senator Rod Monroe of
Oregon says that while repeat offend-
ers in his state sometimes continue to
drive under suspension, the new laws
have had an effect on social drinkers.
"It has produced an awareness. Even
at political functions you see lots of
non-alcoholic drinks being served
now."

Some judges are using public
humiliation as a tactic for reduc-
ing drunk driving. In Tuscarawas
County, Ohio, Judge Edward
O'Farrell issues special-colored
license plates to first-time DUI
offenders. And in Sarasota
County, Fla., Judge Becky Titus
requires offenders to place bright
red and gray bumper stickers on
their cars, so that other drivers
know that they have been con-
victed of driving drunk.

Most criminal justice specialists
agree that automatic revocation is a
tool in fighting drunk driving, but they
argue that it does little to deter hard-
core repeat offenders who often are
alcoholics. They believe that the
emphasis of the anti-drunk-driving
campaign should focus on problem
drinkers instead of the social and
moderate imbibers who may get in a
scrape only once, if ever.

Sweedler believes that repeat
offenders pose the biggest challenge to
law enforcement. Revocation legisla-
tion is important because "it still
reduces their driving if not their drink-
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ing problem.” But he adds that the
Safety Board urges states to require an
evaluation of an offender's drinking
problem before sentencing.

"If he's an alcoholic, sending him to
an alcohol education program isn't
going to work, and committing some-
one who went out one night and had
a little too much fun to a six-month
program is inappropriate as well. We
must match treatment with the prob-
lem,"” he says.

hile evaluation is key to
W handing down an appropri-

ate sentence, both the bar
association and the National Transpor-
tation Safety Board agree that manda-
tory sentencing of repeat offenders is
critical in getting drunk drivers off the
roads.

MADD members regularly monitor
courtroom proceedings in drunk
driving cases, because, according to
Phillips, "When we are present in
court to offer the victim support, you
see judges handing down stricter
sentences."”

Ohio Judge Edward O'Farrell, who
recently appeared on ABC's Nightline
with Ted Koppel, is one judge who
consistently is hard on drunk drivers.

O'Farrell achieved notoriety for his
practice of ordering first-time offenders
to sport canary yellow plates on their
cars that help to alert police that they
are DUI offenders. In addition, he
imposes a mandatory 15-day sentence,
six-month license suspension and a
$750 fine. If the offense involves an
accident or injury the penalty goes up
considerably. O'Farrell says his intent
in the beginning was "to shock the hell
out of people.”

"The number of people dying in my
county has plummeted because of my
intractable position that no matter
who you are, you're going to jail ifyou
drink and drive," he says. Last year,
there was one alcohol-related traffic
fatality among the 85,000 residents of
Tuscarawas County, O'Farrell's
jurisdiction.

Phillips believes "the laws on the
books aren't worth the ink they're
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written in if they are not enforced.
Judges still have discretion (with man-
datory sentences). But they must hand
down more swift and sure penalties
because only the threat of jail will deter
drunk driving."”

Senator Monroe says his primary
focus is to see lhat the drunk driving
legislation he has sponsored in the past
"is properly enforced.” He attributes
the leniency of many judges to their
view that "DUI cases are minor
offenses” that clog already overbur-
dened courts.

"Drinking is part of the macho
West—a test of manhood in some
people's eyes. When judges grew up,
everyone drank and drove,” he said.
"Some are very strict, but others don't
feel it is that serious. They have a
tendency to wink at it and impose
minimal fines."

Monroe charges that judges in his
district routinely refer teen-agers
arrested for drunken driving to a two-
hour alcohol education program, even
though a law he authored gives them
the latitude to confiscate the licenses of
drunken drivers under 18.

Mandatory sentencing can get
drunks off the road and into treatment
or behind bars, but only when states
restrict or eliminate plea bargaining in
drunk-drivin<> cases, the NTSB and bar
association studies state. When plea
bargaining is allowed, the association
argues, there is often no record of a
driver's first DUl offense, allowing
repeat offenders to continually receive
lighter sentences.

In addition, the ABA’s report found
that, "It (plea bargaining) eliminates
many options for appropriate action
by the justice system to reduce future
risk. By failing to charge an offender
with drunk driving, the system is
prevented from accurately identifying
the risk that individual presents if he
commits a subsequent offence.”

While some critics believe the crimi-
nal justice system :s slacking off on
drunk drivers, in many states there
simply is not enough room in jails to
hold them.

"Judges are frustrated because there

are very few meaningful sanctions for
second offenders—jail space is very
precious in this slate,” says Oregon
Representative Dick Springer

A number of criminal experts
believe that incarceration can be an
effective deterrent, but alcohol treat-
ment must be provided to effectively
reduce drunk driving. Jailing drunk
drivers with criminals is inappropriate,
they argue.

Arizona and Massachusetts are
among a few states where lawmakers
have appropriated funds to their cor-
rections departments to build mini-
mum security facilities strictly for DUI
offenders. Other states are looking at
alternative punishments to relieve
overcrowded prisons and jails and to
respond to the concern that jail is a
place for criminals, not alcoholics.
O punishments for repeat of-

fenders is automobile forfei-
ture, already on the bonks in Alaska
and New York. Alaska Representative
Niilo Koponen has sponsored legisla-
tion that would make forfeiture man-
datory. Although New York also has
a forfeiture law, judges there rarely
invoke it. But the state has generated
$22 million through a statewide pro-
gram that collects county fines from
DUI offenders. The revenue is used to
provide funding for the state's anti-
drunk-driving campaign.

Five states have enacted legislation
allowing judges to require repeat
offenders to install a breathalyzer
device in their cars that locks the igni-
tion if the driver's alcohol level is over
a specified limit. Oregon is the most
recent. Its one-year experiment, the
Ignition Interlock Pilot Program,
requires judges in 11 counties to order
the device for repeat offenders who
need to drive. To obtain an occupa-
tional or hardship license, the driver
must have previously received alcohol
treatment, carry insurance and have
the breath tester.

"It's an electronic probation officer,"
Representative Springer, the law’s
sponsor, says of the device.

ne of the tougher alternative



