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Position Title
Time Sums

Attorney 1ttt
Sff Months

PPT

Type of Expenditure

1

*

Sninrv
llexhils
Premium Pay
Other
Total Personal Services
Travel
Contractual
Caﬁmﬂiﬁes
Equipment
Uiher
Total Cost
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
Gereral Fund 1004
I-A Receipts 1006
CIP Receipts 106!
Other
‘ -1
[ " Y

Request For

N ew

Position

12

Amount
2 3

24,570
8,099

TV om 32.669

28,600

68,469

68,469

Agency Department of Law

BRU Prosecution

Component ~ Third Judicial

mi =7

No. of Resitios  j  Range/Step 29A llag. Unit pX

Location Election District
Anchorage 8
Jstificatin

This position 1is needed in Anchorage, and other
southcentral locations, to handle the 250 to 300
forfeiture and remission actions mandated by HB
26. Court hearings involve third party ownership
or security interests. This bill will generate a
large volume of new legal transactions requiring
the part-time services of at least one attorney.
Although these transactions are often complicated,
they rarely involve complex legal issues.
Allocation of the position to the sub-journey
level of Attorney Il1l is therefore recommended.
Position support costs include 25.0 to publish
forfeiture legal notices.

FY 90
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Position Title Paralegal Assistant Il
Time Stilus Staff Months
PFT 12
lilr
Type of Bqenditure
1 2
Salary 32,424
Berefits 12,493
Premium Pay
Other
Total Persoral Services
Travel
Contractual
Commodities
Equipment
Ulher
To d Cost
nilm
Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
CGereral Fund 1004
I-A Receiipts 1006
CIP Receipts 1061
Other
- e " -7
. e = ..
.= - >
ie o o . e . m -
V;. " s=w
. V; " o=

Request For

New

Position

L™ mE VEl e

44,917
1,800
4,800
4,500

1 500

57,517

57,517

agency .Department of Law

BRU

Prosecution

No. of Position* Range/Step Barg. Unit

1 16A

Location Election Distréct

EBA - Anchorage

Jstification

Tills position 1is needed 1in Anchorage, and other
southcentral locations, to assist with the 250 to
300 vehicle forfeiture actions mandated by HB 26.
Title and records searches to verify any ownership
or security interest, legal notification, and
preparation of all necessary documentation will be
required. This level of work s most

appropriately allocated to the Paralegal Assistant
Il class.

FY 90
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Fosition Trdle Clerk Typisf\ Tﬁ

Time Status Staff Months
PFT

Tyi>e of Epax_liitke
1
Salniv
Hencfits
Premium Poy
odiar
TniBl Persoral Servicss M
Travel
Contractual
ConinutJiiiss
Equipment
Utlier

Toial Cost

Funding Source for Total Cost
Federal keceiots 1002

G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Receipts 1061
Other
|
®l /) =
-/A - m =

Request For
New Position

12

20,136
9,768

i M R

Agency
qrU

Component

Amount

+*< vAiiﬂMQ% v
5-'.‘;\1\5 t>=:¥; &; -

No. of PFositias 1 Range/Step oD Darg. Unit 6u
Location Election District

EBA - Anchorage 8
Justification

Ihls clerical position Is needed to assist the
atcorney ana tne paralegal iianciie 1iig to juu
vehicle forfeiture actions mandated by HB 26. A
very large volume of routine documents will be
generated by this r~rk, including motions, notices
to persons with ownership or security interest, or

2°,904 correspondence between the parties. Because this
-0- work will not usually involve higher level legal
4.200 instruments, such as briefs, allocation to the
3.300 Clerk Typist 11l level Is recommended.
8.000
45 404
45,404
AV V'ée  FAA
/\/ -
.- -
Department of Law
FY 90
Prosecution
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TEL NO:

ALhfllJfc 1SrSt LI«SOUUBS9ff SSSSXO*
7ISCAL MOTS

Bill version: KB 26
REQUEST; Publish Data: 1/9/89

Revision Date: Agsnoy Affected: Alaska court systam

Title: An act relating to motor BRU: Trial Courts
vehicle forfeiture

Sponsor: Koponan Components:

Requestor: House Transportation

B = 7= [
Contractual . e .. . e .. . . .. . e .. . e e N
Supplies ; -
Equipment e 10.8 e e e e e e e e e
Land & SEIUCTUI B S ittt e ot e e e ee e e mm e e e eea e e eea e ae e ceeee e caeaea e aaaaennn
Qré&nts Mt Claims e e ; * o« *
TOTAL OPERATING 0.0 71.2 60.4 60.4 60.4 60.4

MvwiMINMmMATIIIM A
SRtV

Coneral Fundfl 0,0 71.2 60.4 60.4 60.4 60.4
Federal Funds .

other S X
TOTAL 0.0 71.2 60.4 60.4 60.4 60.4

i S W. 1 1 S B i 1l M i s ®
Full-time e . e e . b e e e e

Part-time e 3.0 3.0 3.0 3.0 3.0
Temporary

See attached analysis.

Prepared by:y<Tal® ieral Counsel Phone: 264-8228
Division: courn Data: 01/30/89

Approved by: ArthUr HVY Snowden, fl.Administrative Director Date: 01730789
Agency: Alaska Court Systenm

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management t Budget

Impacted Agsnoy(ies)
Senate Secretary Page 1 of 3



HB 26 - An act relating to Motor Vehicle Forfeiture

Personal Services:

Law cleric 1, Range 13D
Anchorage, PPT - 6

Pro Tam District Court
Anchorage, PPT - 6

Law Clerk Z, Range 13D
Fairbanks, PPT - 6

Total Personal

Alaska Court Systenm

Fiscal

months

Judge,
months

months

Services

Equipment (one-time funding)

Total First Year Funding

Note Analysis

Salary

$14,670

8,352

16,908

Benefits

$5,863

8,277

6,355

-rt-tw

Total

$20,533

16,629

23,263

60,427

10,7S2



ALAS?*_. COURT SYSTEM
HJ 26 - ANALYSIS

This measure would require the court to order forfeiture of motor
vehicles in every case specified under AS 28.35.030(c). Under
current law, the <ctate has discretion to file a forfeiture
motion, and the court can act only if a motion is filed.

According to statistics provided by th® Department of Law,

forfeitures would be ordered in approximately 250-300 cases
annually, primarily in Anchorage and Fairbanks. It is assumed
that spouses or lienholders will assert an interest in approxi—
mately 90% of the cases. Approximately one-half of these cases
are expected to be highly contested. Based on Information
previously provided by the Department of law, in-court time for
these motions 1is assumed to average two hours. This legislation
will also 1impact <case processing. Law clerks must review
paperwork and prepare the files for disposition by the judges.

Given the volume of anticipated cases, it is assumed that one
additional permanent part-time [law clerk and one part-time pro

tern judge for the district court in Anchorage and one permanent

part-time law clerk in Fairbanks would be required.

Page

3



1989 TEISUATIVE $8sion UBLISOATE: 1 1
FISCAL NOTE

REQUEST:
Revision Dale: Agency Affected: Department of Corrections
Title: "An Act relating to motor vehicle Bru:
forfeiture."
Sponsor: Rep, koponen Components:.
Requestor:.

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND &STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL | 0 0 0 0 0 0

REVENUE | 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERALFUND

FEDERAL FUNDS

OTHER

TOTAL ] r ~T * n n

POSITIONS:

FULL-HM2 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS : (Anach a separate page if necessary)

This legislation will have no fiscal impact upon the Department of
Corrections.

Prepaid by: Susan E. Knightofr, Director Phone: .165-3376.

Division: Administrative Services Date: 1-23-89 _
o'

Approved by L hVIVITENE Y - 1z -C Date: 1-23-89

Agency: u~rCTent of Corrections \

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget 1 1
Impacted Agency(ics) page-= 0 fe—L



§28.35.029 Wotor Venictes § 28.35.029

Chapter 35. Miscellaneous Provisions.
Article

2. Operating White intoxicated, Implied Conacnt (&zn.ss 029, 28.36.031 —
28.35.0331
3. Reckless and Net 'gent Driving 623 35.045)

5. Miacellaneoua OfTenaea (55 28.35.145, 28.35.235, 28.35.251 — 28.35.255)

Article .. Operating Whiio Intoxicated; Implied Consent

29. Open container 32. Refusal to submit to chemical teat

31. Impl>ed consent 33. Chemical analysis of breath or blood

Sec. 28.35.029. Open container, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area, when there is an
open bottle, can, or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(+) in the trunk of a motor vehicle;

(: ) on ¢ motor driven cycle, or behind the last upright seat in a
motor home, station wagon, hatchback, or similar trunkless vehicle, if
the open bottle, can, or othp* receptacle is enclosed within another
container;

(3) behind a solid partition that separates the vehicle driver from
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of
a passenger in a commercial motor vehicle.

(¢) In this section

(1) "alcoholic beverage' has the meaning given in AS 04.21.080(b);

() "commercial motor vehicle” means a motor vehicle for which the
owner receives direct monetary compensation and that has a capacity
of 12 or more persons;

(3) "motor vehicle”™ means a vehicle for which a driver’ license is
required;

(4) "open” includes having a broken seal;

(5) "passenger compartment™ means the area normally occupied by
the driver and passengers and includes a utility or glove compartment
accessible to the driver or a passenger whilu the motor vehicle is being
operated.

(d) A person who violates (a) of this section is guilty of an infrac-
tion. (8 i ch 142 SLA 1988)



- 5 28.35.030 Alaska Statutes Supplement 5 28.35.030
Sec. 28.36.030. Operating a wehicle, aircraft or watercraft
while intoxicated.
NOTES TO DECISIONS
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§ 28.35.031 Alaska Statutes Supplement 5 28.35.031
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Sec. 28.36.031. Implied consent, @ person who operates or
drives a motor wehicle in Urn state or who operates an aircraft as
defined I AS 28.35.030(g)() or who operates a watercraft as defined
in AS 28.35.030(g)(2) sall be considered to have given consent o a
chemical testor testa of the persons breath for the purpose of deter—
mining the alcdholic content of the person™s bio ki or brenth iflawfully
arrested foran ofTense arising out of acta al leged to have been commit—
ted while the person waa operating or driving a motor vehicle or oper—
ating an aircraft or a watercraft while intoxicated. The feat or teata
shell be administered at the direction ofa law enforcement ofTicer who
hus reasonable grounds to believe that the person was operating nr
dnvn‘\gn mOt%B(BI’IICIe or operating an aircraftor a watercraft in this

ile intoxicated

@® A personwho operates or drives a motor vehicle in this state or

who operates an aircraft or vatercraft, shell be considered to have
given consent to a preliminary breath test for the purpose ofdetermin—
ing the alodholic content of the persons blood or breath. A law enforce—
ment ofTicer may administer a preliminary breath testat the scene of
the incident if the offtcsr has reasonable grounds to believe that a
person’s ability o operate a motor \ehicle, airaraft, or watercraft is
impaired by the ingestion of alodolic beverages and that the person
ﬂé[) was operating or driving a motor wehicle, airaraft, or watercraft
is involved N an accidant;

(2 committed a moving traffic violation or unlawfully operated an
alrcraftor vatercraft; in this paragraph, “unlawfully” means in viola—
tion of any federal, state, or municipal statute, regulation or ordi—
nance, except for violations that do not provide reason to believe that
the operators aility to operate the aircraft or watercraft was im—
paired by the ingestion of aladholic beverages; or
28% 2%% operating or driving u motor vehicle in violation of AS

(© Before administering a preliminary breath test under (b) of this
sectin, the officer smill vt the person that refusnl may be used

5 28.35031 Mutok Vehicles $ 28 35.031

against (he person in a amvil ur criminal action uriHing out of the
incident and that refusl is on infractin.  If the person refuses ©
submit to the test, the test sl not be administered.

@ The resultofthe test under (b)) of thin section may be used by the
law enforcement ofTicer to determine whether the driver or opcmtor

should Ik* arrested.
(© Refusal tosubmit tou preliminary breath testat the request ofa

law enforcement officer is an infraction.
(0 Ifa driver or operutor s arrested, the provisia®. of @) of this

section gpply. The preliminary brenth testauthorized in thissection B
in addition to uny tests authorized under (@) of this ssctin. G 1¢h 83

SLA 1969; am 811 ch 129SLA 1980; am 816ch 117 SLA 1932; am
816.¢ch 77 SLA 1983; um &8I - 4¢ch 76 SLA 1985: am 52 ch 142

SLA 1988)
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Sec. 28.R.032. Refusal to submit to chemical teBt (@) Ia per-
Bon under arrest refuses the reqefit of a law enforcement ofTicer ©
oubmit toa chen ial test under AS 28.3.081(a), after being advised
by the officr thai the refusal will, Ifthnt person was arrested while
operating or driving a motor vehicle for which a drivers licen=e is
required, result in the denial or revocation of the license or nonresi—
dent privilege to drive, that the refusal may be used against the per—

son ina cMl or criminnl ac on or proceeding arising out of on act
alleged to have been committed by the person while operating or driv—
ing a motor wvehicle or operating an aircraft or n watercraft while
intoxicated, and thnt Ihe refusal s a misdemeanor, a chemical test

not be g ded by AS 28.35.065.
tg IRe ealed\m§2e5xﬁpt7?ssrfrAwi9831by

(c) IRepeaIed §25¢ch 77 SLA 1983.1

(@ IRepealed, 8§25ch 77 SLA 1983.1

© The refusal of a person to submit to a chemical test of breath
under (@) of this section s adnissible evidence ina avl or criminal
action or proceeding arising out ofan act alleged tohave been commit—

ted by the person whille operating or driving n motor vehicle or operat—
mg% alr%reaft or V\ateor(r})eraft ile mtnxr?caled e

(0 Refusal to submit to the chemical lest of breath authorized by
AS 28.36.031(a) is a class A misdemeanor.

@  Upon conviction of a person under this section, the court srall
impose a minimum sentence of imprisonment of not less than 72 con-
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Aecutive hours and a fire of not Iah than $250 1fthe person ban nol
pan previously convicled in this or another jurisdiction of driving
while intoxicated under AS 28.35.030 or another low or ordinance
with substarttial ly similar elements or refusnl to submit ta chemical
1est under this section or another law or ovrlinancc with substantial ly
similar elements. Upon conviction under inis section the court sull
impose n minimum sentence of imprisonment kmot less than 20 con-
Hoautive days and a fine of not less than $500 if, within the preceding
10 years, Lhe person has been previously convicted once in thiB or
another jurisdiction of driving while intoxicated under AS 28.35.030
or motlier law or ordinance with substantially similar elements or
relusul to submit toa chemical test under thiB section or another law
or ordinance with substantially similar elements. Upon conviction
under this section the court Snll impose a minimum sentence of im—
prisonment of not leci than 30 consecutive days and a fire of not less
thun $1,000 if, within the previous 10 years, the person hns been
previously convicted in thisor another jurisdictionofmore than one of
the fol loving of Tenses or has morre than once been previously convicted
ofone of the following ofTenses: (2) driving while intoxicated under AS
28.35.030 or another law or ordinance with substantially similar ele—
ments; (2) refusal to submit t a chemical test under this section or
another law or ordinance with substantially similar elerents. The
execution of sertence may not be suspended nor may probation be
granted except on condition that the minimum imprisonment pro—
vided in this section is Berved. Imposition of sentence may not be
suspended. Hthe offense involved driving a motor vehicle for which a
drivers license B required, the person’s driver™s license sall be re—
voked under AS 28.15.181. In addition, the court sall orter, and a
person convicted under this section shall undertake, fora term speci—
fied by the court, that program of alcohol education or retebilitation
that the court, after consideration ofany information compilled under
(h) of thiB section, finds appropriate. The sentence imposed by the
court under this subsection shall run consecutively with any other
sentence of imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro—
vider of treatment programs towhich persons are ordered under (g) of
this section shall supply the Alaska court system with the information
regarding the condrtion and treatment of those persons os the su—
preme court may require by rule. Information compiled under this
subsection isconfidential and may only be used by a court in sentenc—
ing a person convicted under (g) of this Bection, or by an officer of the
court in preparing a pre-sentence report for the use of the court in
sentencing a person_convicted under (Q) of this section.

(@ A person who is sentenced to imprisonment for 72 consecutive
Kniiro under () of this section and who isnot released fisom prisona
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rrun|C|paI ity or itaagents, officars, or ctnployeea Tor damagca result—

ing from the additional period of confinerent if

(D the employee or employeeH who released the person eerciec-u
due care ad, in releaai me in, follored the stunthird release
procedures of the prison - and

1) the additional pai(d ofconflnement did nol exceed 12 hours.

(D For purposes of this section, convictions for both driving while
intoxiculed &< 1or refusal tosubmit toa chemical testofbreath under
AH 28.35.3liu), ifarising out of a single transaction and u single
arrest, are considered one previous coviction. & 1c¢ch 83 SLA 1969;
am &28ch 71 SLA 1972; um &12 ch 129 SLA 1980; am &17 ch 117
SLA 1982; am 8 17— 20, 25 ch 77 SLA 1983; am t 17 ch 60 SLA

Effect of amendments. — Th SO ’
eIt AU ‘moy" ARl folowig ?Qemrcal leal" near the end of

NOTES TO DECISIONS
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Sec. 28.35.033. Chemical analysis of breath or blood, (&) Upon
the trial of a amvil or criminal action or proceeding arising out of acta
alleged to have been committed by a person whille operating or driving
amotor enicle or operating an aircraftor a vatercraft while intoxi—
cated, the amount ofalcohol in the personsblood or breath at the time
all gall give riBe to the folloving presunptions:

(D Hthere was 0.05 percent or less by weight of alodol in the
person”s blood, or 50 milligrams or less ofaloohol per 100 millilitersof
the person’s blood, or 0.05 grams or lessofaloohol per 210 litersof the
person”s breath, itsall be presumed that the person was not under
the influence of intoxicating |I%l’

@ Iftherewas inexcess 0f0.05 percent but less than 0.10 percent
by weight of aloohol in the person’ blood, or in excess of 50 but less
than 100 milligrams of aloohol per 100 milliliters of the person®s
blood, or in excess of 0.05 grams but less than 0.10 grams of alodhol
per 210 litersof the person’ breath, that factdoes not give risetoany

presunption that the person was or was not under the influence of
intoxicating liguor, but that fact may be considered with other compe —
tentevidence in determining whether the person was tinder the influ—

8IRe a9 g o A 10801

re waa 0.10 percent or more by geight of alechol, in the
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5 28.35.033 Alaska Statutes Supplement § 2836.033 , 203603) ......., (Stch83SLA 1969, am S 6 ch 104SLA 1971;
of the person”s blood, or 0.10 grams or more ofalconol per 210 litenof knOB5 h 129SLA 1980; am 518 - 20 ch 117SLA 1982; am E.O.
the person’s breath, itshall be presumed that the person was under . _ .
the influence of intoxicating liquor. . ) £ v. 1 ammdmenta —The 1987 Health and Social Service*' in three
(® For purposes of this chepter, percent by weight of alcohol in the nt substituted "The Department  placea in subsection (dl
blood shall be based upon milligrams of aladhol per 100 milliliters of SS S W fr'ne Departmentor
blacd *PNOTES T0 DECISIONS
1o The provisions of @) of this section may not lieconstrued to limit Cl. App. Op No. 692 (File No A-L134)
the introduction of any other competent evidence bearing upon the i Ub 11§ ﬁj 2, |(11%8f6 .
question of whether the person was or was not under the influence of N0 evid fl)tlac)( plivi 5 € eauD- e § }Arealh teat result*.
intoxicating lioor. Fs an'g\f}l a s HSI] e T ef%/r}ranth st eburden ofsh owmﬂ
@ To be crsicere valid under te provisicrs of his ectin the easof&[l sta d W#”@m Zﬁgﬁa ﬂH
chemical analysis of the pereont breath or blood srelll have been per— rO r|
formed according to methods approved by the Department pf Pblic Oaﬁg atmerf\gfegg“ N(a) g (?asttl%n %nvc%r lr&%f%nt?ant - SUSI&IHGI%TI& it
S, o Dt oFRBc oy S (i st - Qgﬂ% Al b g
i iques, methods, an ining necesaary are onag £ans0
ascertoin the qualifications of individuals to conduct the aralysis. it p%ﬁ@éi@ﬁ |sf|e d thelrob ation St&?{l rlms ac case that t (?
; i : i : resu 06 Suppresse
isesteblisned ut trial that a chemical analysis of breath or blood wus b presen eV| ence b resenﬁ 8e nor %rtoavm SUDDIESSn he gov
performed according to approved metheis by a person trained accord— gn& zT(t samp e el wher STmeta agenny n chestl? TSt
1m0z, etk o s of g oy U e e e o
e, (bl Sy, e o3 pearpto vt e e Lo e et
dence is unecessary. o ) ) ! W dLa gm er App lLH-Ine ﬁo A% 7C1[2
_© The person tested may have a prysician, or a galified tecni— i a’\rllo r 3ueseé||e N pz% P:Wzﬁ%r 3)%5& ection —In the abeence
P
cian, chemist, registered nurse, or other qualified person of the per— of a specific res rvatlo of the Iss sl e d
sonsown choosing administer a chemical test inadd iion 1o the test ﬁé@ﬁﬁ? breathalyzer for rad|o fre- rb { eco Ise atn ,ap arg/ al H%Io
ahinistered at e directinofa v enforcanent offic: The e ”E}én?‘ﬁ”t%rc” kol Gt o7 orﬁtrleon %“’ izt
or irebility to dbtain an additional testby I\ person not prec zer test Teaylt 1a made, @ cannot [afer 0 cation 0
the adnission of evidence relating to the test taken at the direction of mummg E ﬁl % ata limmum dem- Me nta utory “2\” oé} (Etoxwatlgé]
n law enforcement ofTicer; the fect that the person under arrest sought Onsmelztsnon \t/v ase esr cshs% éer IF trt{(r)r}err;t I a%allj\ly VA e el 6
10 obtain such an additional test, and failed or was unable o o, & nd eqUengy Intertare LR A 4 Ao Ee mad aware(o
likewise admnissible in evidence. or? Fnlellem% neFe seta?ﬁl 0%1 e?r? hp gsum tion. —X chon5| erln
If) Upon the reguest of the person who submits toa chemical testat t with [tie trﬁanutsacturﬂs IEC tnﬁ)%ﬁig Ee%ce “V|n§ L Ssab‘ fn (] (gn
the request of a_ law enforcement officer,, full information conceming '0”3“%” Istgé nonre]eomaﬁu aaur\ll?gs E penc % %(ﬁ)e made a\%a t[
B f%% e t@slaa%f“#sﬁpfee“mwm SHhE
person or the pe e R
(@ To be considered wnlid under the provisions of this ecction the tea %er i &a‘._l}’e R %g 5 é) llo[% %FH
chemical analysis of the person’ breath or blood shall have been per— Zﬁ gt ? rosec tlon
formed according to methods approved by the Department of Pblic 68 J)n%gs] %%Slgreath eal results  for dring 0-1ving manslaugh era
It ond-degree assatt, the trial court 6
Safety. The Depart sent of Pblic Safety isauthorized to opprove sat— where aubaUuitial comé) (f JN err |n structln jury that | |t% é
i techniques, methods, and standards of training necessary to [)eguﬁtloaqswagagynﬁﬂls%re&b eaennungters ? here s %'B% jore agonal
ascertain the qalifications of individuals to conduct the malysis. Ifit tified oﬁ eron an neXmetsr that waa ot ants i oyt W ath nJveagrut e??ﬁ
isestablished at trial thit a chemical analysis of breath or blood was not re |% (9 tervas nar |n Iuence 0 |n 0X| atln (ilquor reane
performed ncoording to approved methods by € person trained accord— (33'” H ISSI > Do ge esn resugs App. 8 e No
ing to tecicues, methods, and standards of truining approved by the o fcom e W,(}?] s X il Ao, Sor o (1985)
Department of Public Sifety, there is a presumption tint the test regu.™.ions |a require Hertor v Stale.
results are wnlid and further foundation for introduction of the evi- 8
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See. 28.35.036. Forfeiture of motor vehicle.

NOTES TO DECISIONS

Section Inaﬂllcable 0 alrbo?U —
A court may g P elt. the vehicle of a |rbo a oé amo or vehicle ofagye
grs n conyicted of driving wi I%mtom orw river's |cenae |a re wrc{)
ated on public properly |n an nirbont; an that%v (?é 9no %tzﬁpp

Article 3. Reckless and Negligent Driving.

Se ‘I -
45 Neglige.nl driving

Sec. 28.35.040. Reckless driving.

NOTES TO DECISIONS

da WUS nsct Sics,
con ro P%ervr hiclo, w plN v»» Xm the. ignition: given tﬂes ¢ factors of
Bl e ULHRIRERIE
tion %omlwaaattemptlng tu putqﬂ gaﬁéhg Fg:} %88325 [File No

fid

§ 28.35.045 Motor Vehicles § 28.35.050

See, 28:35,045. Negligent driving- (a) A person who drives a mo-
tor vehicle in the state in a monner which creates an unjustifiable risk
of harm lo a person or to property and who. as a result of the creation
of the risk, actually endangers a person or property is guilty of negli-
gent driving. An unjustifiable risk is a risk of such a nature and
degree that a failure to avoid it constitutes a deviation from the stan-
dard of care that a reasonable person would observe in the situation.
Proof that a defendant actually endangered n person or property is
established by showing that, as e result of the defendant's driving,

(1) an accident occurred;

(2) a person, including the defendant, took evasive action to avoid
an accident;

(3) a person, including the defendant, stepped or slowed down sud-
denly to avoid an accident; or

(4) a person or property, including the defendant or the defendant’s
property, was otherwise endangered.

(lj) The offense of negligent driving ia a lesser offense than, and
included in, the offense of reckless driving, and a person charged with
reckless driving may be convicted of the lesser offense of negligent
driving.

(c) A person convicted of negligentdriving is guilty ofan infraction
as provided under AS 28.40.050.

(d) Lawfully conducted automobile, snowmobile, motorcycle or
other motor vehicle racing or exhibition events are not subject to the
provisions of this section. (5 7 ch 74 SLA 1974' am § 6 ch 241 SLA
1976; am 8§ 19 ch 144 SLA 1977; am § 43 ch 21 SLA 1985)

Effect of damen me ts. — The 1985 driver’s lic ns unler 5328.16.220(b)" at
amen menﬁ leted an In addition, the  the end of su sectlon C).
court may limit or auspend the ersons

Article 4. Duties Following Accidents.

Sec. 28.35.050. Action of operator immediately after accident.

NOTES TO DECISIONS

Effectoflntoxmatlon on knowled ?ne State, Ct. 4-,\p N 109 (File No.
— Trial court did not FJr In instryct M|, 3 60 1987
the&urors thatt ey cou not consl er np |e |na|owv Sae
ondant’s intoxjcation in decidi tet(? Op. No. 3 F||e No. A-103), 85 P d
I

e acte lf wmf with re ar 10 lgS 194
enaeao a|| % main §sceneof NG e% | Iunl%gl
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FatnB V. P.' ‘t
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28.35.000. Duty of operator to give information and ren—
der assistance.

NOTES TO DECISIONS
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Article 5. Miscellaneous Offer:**s,
k | f
i 8%5@&9963%%&&8 v p&%?f%'yafa L

Sec. 28.35.145. Overtaking and passing school bus. (a) The
driver of n vehicle thnt approaches from any direction a school bus
stopped on a highway or vehicular way or area shall atop not less than
30 feet from the school bus before reaching it when there are in opera-
tion on the school bus flashing red lights as required by regulation.
The driver may not proceed until the school bus proceeds and the
flashing lights are no longer illuminated.

(b) When a school bus Ibstopped on a highway or vehicular way or
area, whether or not there are in operation on the school bus flashing
red lights as required by regulation, the driver ofa vehicle shall yield
the right-of-way to a person crossing a highway, vehicular way, or
area to embark on or disembark from the school bus, whether or not
the person is crossing within a marked crosswalk.

(c) The driver of a vehicle on a highway with separate roadways is
not required to stop when meeting or passing a school bus that iaon a
different roadway or, if upon a controlled access highway, when a
school bus is stopped off the highway in a loading zone that is part of,
or adjacent to, the controlled access highway, and pedestrians are not
permitted to cross the highway.

(d) Adriver convicted under this section is guilty ofa class B misde-
meanor and. in addition to other penalties as provided by law, is
subject to a mandatory assessment of six demerit points under AS
28.15.221 — 28.15.261.

(e) A vehicle owner, or in the case of a leastd vehicle a lessee, is
guilty of an infraction as described in AS 28.40.050(d) and may be
punished by a fine not to exceed $100, if the vehicle owned or leased
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by the person is operated in violation of this ssction. The owner or
IBflemny not bo penalized 1fthe vehicle waB stolen, or the driver of
the vehicle is convicted under (0) of this section. Thi's subsection does
not apply to a lessor of a wehicle 1fthe lessor keeps a record of the
name and address of the lessee. A violation of this subsection may not
result in the lossofa driver™s license or privilege todrive and does not
costitute grounds for assessment of demerit points under AS
28.15.221 — 28.15.261. This subsection does not prohibit or limit the
prosecution of a vehicle driver for violating @) or (o) of this section,

@ 1ch8SLA 19%; am 810 ch 76 SLA 1987)
Effect of amendments. — The 1987 aerled "j mltg rb infraction aa d
v

amendment, effectlveJanuargl 1988,.In  acrihod | |n 60(d nd" and aub
the firat aentence of eubaection @ in- ﬁtuted "fine" aty

Sec. 28.36.25. Enforcement.
NOTES TO DECIBICNS

cere" Io atop any vehicle whoae drjver haa
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oree é °"e°§'§8£e?o tla}gl o torla?llmHsatthetlmetheo Icer decides
to make t qi State v. Burke, tdAg)
Pge é’sf foerl;  On.No. 563 (e Ro.A-8og). 114 P2 31
eme f"tﬁ/ 6).
tion aut orizes all "law e forcement

Sec. 28.3.23%. Unauthorized use of handicapped parking.
@ A personmay notpark a motor vehicle in a parking place reserved

for disabled or medically handicapped persons unless
(D the person has a secial permit issued by the department under

AS(Zg8 tﬂ%’rﬁﬁbr vehicle displays a secial licese  _ate issued o dis—
abled or handlca\gﬁed persons under AS 28.10.181(d); or

©® the motor le displays a gpecial license plate or permit is—
sued to disabled or handicapped persons by another state, province,
O SRS -viokates thia section is quilty of an infraction.
Upon conviction the court shall impose a fire of not less than $100.
&2 ch 11 SLA 1987)
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Sec. °8.35.251. Contained or confined loads. (a) A person may
not driv i a motor vehicle loaded with snnd, gravel, rock, or similar

materinlH on a highway unless

(1) the lond ia contained or confined to prevent the load from drop-

ping, abiding, leaking, or eacaping, except that sand or other sub-

atancca mny he dropi -.d, aprinklod, or aprayed for the purpoae ofclean-

ing or maintaining the highway or providing traction; and

(2) the lond ia aubjected to treatment by methoda, approved by the
commissioner by regulation, designed to settle the load or remove
loose material before the vehicle ia driven on the highway.

(b) Ifa cover ia used to contain or confine a load being driven on u
highway, the cover Bhnll be securely fastened to present the cover

from becoming loose or detached, or from being a hazard to other users
of the highway. (8 1 ch 62 SLA 1986)

Sec. 2B.35.253. Anti-spray devices required. A person may nol
drive a motor vehicle on a highway unless the vehicle is equipped with
fenders, mud flaps, or other anti-spray devices adequate to prevent the

vehicle from being a hazard to other uaera of the highway. ($ 1ch 62
SLA 1986)

Sec. 28.35.255. Penalty. A person convicted of violating AS
28.35.251 or 28.35.253 if guilty ofan infraction. (9 1ch 62 SLA 1986)

Chapter 37. Driver License Compact.
eneral Powsmns 7010 <0l
%gompact erms «?837'? f10—2832;3 %09
Article 1. General Provisions.

Section Section N
218 EIC& ﬁ%tgegu ority 38 EXQEU Al gmmlstrator

Sec. 28.37.010. Compactenacted. The Driver License Compact is
enacted into law and entered into with all other jurisdictions legally
joining in it in the form substantially contained in AS 28.37.110 —
28.37.190. (8 18 ch 60 SLA 1986)

Sec. 28.37.020. Licensing authority. In this chapter the term "li-
censing authority” with reference to thia state means the division of
motor vehicles in the Department of Public Safety. The department
shall furnish to the appropriate authority of another party state the
information nr documents reasonably neceBsury to facilitate the ad-
ministration of AS 28.37.130 — 28.37.150. (§ 18 ch 60 SLA 1986)
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Sec. 28.37.030. Expenses of adm inistrator. The compact admin-
istrator provided for in AS 28.37.170 is rot entitled to additional com-
pensation on account ofservice as the administrator, but is entitled to
expenses incurred in connection with the duties and responsibilities
as the administrator, in the same manner as for expenses incurred in
connection with other duties or responsibilities of the office or employ-

ment. (§ 18 ch 60 SLA 1986)

Sec. 28.37.040. Executive head. In this diopter, with reference to
this state, the term "executive head" means the governor. (8 18 ch 60

SLA 1986)

Article 2. Compact Terms.

110 "Findings nF ?olicg statement 2@ ﬁ%‘lcrﬁt'on 0; gghceormstate laws
: ggﬁ‘ rztist]p&eccl)rr]nﬂgﬂons i éompac e Syl proce-
. EITect of conviction |n party. slate.
Grounds requitmg refusar o isace i- 190 C%rlstnvnon and validity; severabil-
cense

Sec. 28.37.110. Findings and policy statement, (a) The party
states find that

(1) the safety oftheir streeta and highways is materially affected by
the degree of compliance with state laws and local ordinances relating

to the operation of motor vehicles;

(2) violation of a law or ordinance ia evidence that the violator
engages in conduct that is likely to endanger the safety of persons and
property;

(3) the continuance in force ofa license to drive is preoicated upon
compliance with laws and ordinances relating to the operation of mo-
tor vehicles, in whichever jurisdiction the vehicle is operated.

(b) 1t is the policy of the party states to

(1) promote compliance with the laws, ordinances, and administra-
tive regulations relating to the operation of motor vehicles by their
drivers in each of the jurisdictions where those drivers operate motor
vehicles;

(2) make the reciprocal recognition of licenses to drive and eligibil-
ity for them morejust and equitable by considering the overall compli-
ance with motor vehicle laws, ordinances, and administrative regula-
tions as a condition precedent to the continuance or issuance of a

license by reason of which the licensee is authorized or permitted to
operate a motor vehicle in the pnrty states. (8§ 18 ch 60 SLA 1986)
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Sec. 28.37.120. Compact definitions. In this chapter

(1) "conviction” moans a conviction ofun offense related to the use
or operation ofa motor vehicle that is prohibited by state law, munici-
pal ordinance, or administrative regulation, or a forfeiture of bail,
Irond or other security deposited to secure npprarance by a person
charged with having committed an offense det:ribed in this para-
graph, and that is required to be reported to the licensing authority
under AS 23.37.130;

(2) "home iitate” means the state that has issued and has the power
to suspend or revoke the use ofthe license or permit to opernte a motor
vehicle;

(3) "state" means a state, territory, or possession of the United

States, the District of Columbia, or the Commonwealth of Puerto Rico.
(8 18 ch 60 SLA 1986)

Sec. 28.37.130. Reporta of convictions. The licensing authority
of a party state shall report each conviction of a person from another
party state occurring within itsjurisdiction to the licensing authority
ofthe home Btate of the licensee. The report shall clearly identify the
person convicted; describe the violation specifying the section of the
statute, code, or ordinance violated; identify the court in which action
was taken; indicate whether a plea of guilty or not guilty was entered,
or the conviction was a result of the forfeiture o( bail, bond or other
security; and shall include any special findings made in connection
with the conviction. (9 18 ch 60 SLA 1986)

Sec. 28.37.140. Effect of conviction in party state, (a) The li-
censing authority in the home state, for the purposes of suspending,
revoking, or limiting the license to operate a motor vehicle, shall give
the same effect to the conduct reported under AS 28.37.130 as it would
ti_fthefconduct had occurred in the home state, in the case ofa convic-
iun for

(1) manslaughter or negligent homicide resulting from the opera-
tion of a motor vehicle;

(2) driving a motor vehicle while under the influence of intoxicat-
ing liquor or a narcotic drug, or under the influence ofany other drug
to a degree that renders the driver incapable of safely driving a motor
vehicle;

(3) any felony in the commission of which a motor vehicle is used;

(4) failure to stop and render aid in the event of a motor vehicle
accident resulting in the death or personal igjury of another.

(b) As to another conviction, reported under AS 28.37.130, the li-
censing authority in the home state shall give the effect to the conduct
that is provided by the laws of the home state if the offense consti-
tuting the conduct report under AS 28.37.130 has elements similar to
those of the home state as defined in the home state at the time the
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offense constituting the conduct report under AS 28.37.130 was com-

I(tct)ed' If the laws of a party state do not provide for offenses or viola-
tions denominated or described in precisely the words employed in (h)
of this section, the pnrty state shall construe the denominations und
descriptions appearing in (a) of thin section as being applicable to and
identifying the offenses or violations ofa substantially similar nature,
and the laws of the party Btate shall contain the provisions necessary
to ensure that full force and effect is given to this section. (5 18 ch 60

SLA 1986)

Sec. 28.37.150. Grounds requiring refusal to issue license.
Upon application for a license to drive, the licensing authority in a
party state shall ascertain whether the applicant haB ever held, or is
th.; holder of a license to drive issued by another party state. The
licensing authority in the state where application is made may not
issue a license to drive to the applicant if

(1) the applicant has held a license, but the license has been aua-
pendod by reason, in whole or in part, of a violation, and the suspen-
sion period has not terminated;

(2) the applicant has held a license, but the license has been re
vokod by reason, in whole or in part, ofa violation, and the revocati' .
has not terminated; except that after the expiration of one year from
the date the license was revoked, the person may moke application for
a new license if permitted by law; the licensing authority may refuse
to issue a license to an applicant if, after investigation, the licensing
authority determines that it will not be safe to grant to the person the
privilege of driving a motor vehicle on the public highways;

(3) the applicantis the holder ofa license to drive issued by another
party state and currently in force, unless the applicant surrenders the

license. (8 18 ch 60 SLA 1986)

Sec. 28.37.160. Application of other state laws. Except as ex-
pressly required by provisions of this chapter, nothing in this chapter
shall be construed to affect the right ofa party state to apply any ofits
other laws relating to licenses to drive to any person or circumstance,
nor to invalidate or prevent any driver license agreement or other
cooperative arrangement between a party state and a nonparty btate.

(8 18 ch 60 SLA 1986)

Sec. 28.37.170. Administrator of compact, (a) The head of the
licensing authority of each party state shall be the administrator of
the compact for that state. The administrators of all party states,
acting jointly, shall have the power to formulate all necessary and
proper procedures for the exchange of information under this compact.
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(b) The administrator of each party state shall furnii n to the ad-
ministrator of each other pasty stale the information Ol documents

reasonablg necessarg to facilitate the administration of the compact.
(5 18 ch 60 SLA 1986)

Sec. 28.37.180. Compact as law; withdrawal procedure,
(a) The compact shall become effective aa to any state in which the
compact becomes effective aa the law of that state.

(b) A party state may withdraw from the compact by enacting a
statute repealing the compact as the law of the state, but a with-
drawal may not take effect until six months afler the executive head
of the withdrawing state has given notice of the withdrawal to the
executive heads of all other party statee. Withdrawal does not affect
the validity or applicability by the licensing authorities of states re-

maining party to the compact of any report of conviction occurring
before the withdrawal. (8 18 ¢'n 6C SLA 1986)

Sec. 28.37.190. Construction and validity; severability. The
compact shall be liberally construed so us to elTectuate its purposes.
The provisions of the compact are severable and if any phrase, clause,
sentence, or provision of the compact is declared to be contrary to the
constitution of any party state or of the United States or the applica-
bility of it to a government, agency, perron or circumstance is held
invalid, the validity of the remainder of the compact and the applica-
bility of it to any government, agency, person or circumstance shall
not be affected by it. Ifthe compactis held contrary to the constitution
ofany party state, the compact shall remain in full force and effect as
to the remaining states and in full force and effect as to the state
affected as to all severable matters. (5 18 ch 60 SLA 1986)

Chapter 40. General Provisions.

Section o Section _
50, PFnaIty for violations of Iaw. re&ula— 100 Definitions for title
jona,"and ‘municipal” ordinances

Sec. 28.40.050. Penalty for violations of law, regulations, and
municipal ordinances, (a) It is a misdemeanor for a person to vio-
late a provision ofthis title unless the violation is by this title or other
law declared to be a felony or an infraction.

(b) A person convicted ofa misdemeanor for a violation ofa provi-
sion ofthis title for which another penalty is not specifically provided
iBpunishable by a fine of not more than 5500, or by imprisonment for
not more than 90 days, or by both. In addition, the privilege to drive or
the registration of vehicles may be suspended or revoked.
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<©) Unless otherwise specified by law a person convicted of a viola-
tion of a regulation adopted under thiB title, or a municipal ordinance
regulating vehicles or traffic when the municipal ordinance does not
correspond to a provision of this title, is guilty of an infraction and is
punishable by a fine not to exceed $300.

(d) An infraction, aa provided for in (c) of this section, is not consid-
ered a criminal offense and may not result in imprisonment, nor is a
fine imposed for the commission of an infraction considered a penal or
criminal punishment; nor may the commission of a single infraction
result in the loss ofa driver’s license or privilege to drive in thiB state
except as may result from the accumulation of.points under AS
2815.221 — 28.15.261, or the registration of vehicles; nor does a per-
son cited with an infraction have a right to trial by jury or to court-

P03 THeSh AR 5 ch 85 SLA 1987.] B 50-1-8 ACLA 1049; am § 12
ch 241 SLA 1976; am 88 22, 23 ch 144 SLA 1977; am 8 5 ch 85 SLA

1987)

Effect of uneminmnU. — The 1987
amendment regea ed au eectlon , con-
cerning overweight penalties.

NOTES TO DECISIONS

I R
ﬁesusg Hj% A H%fessthe ﬁv ? 3& Fnc Enﬁ? r? Hn %roé ahg
liceneed or otherwise Fctuaﬁ}/ Hwee Eet woeho S0 aI T|t? érovelone
to gnveamotor vehicle within 't or whjch es,;em I penatl (“ 8qn%en
5 (1985

ol v Sl G A U N»sf,rg v U A D

Generic penalty proviaion. — Subeoc-

Sec. 28.40.100. Definitions for title, (a) Unless otherwise specifi-
cally defined or unless the context otherwise requires, in this title and
in regulations adopted under this title

(1) "cancel™ meanB the annulment or termination by formal action
of the department of a certification, registration, license, pe mit or
privilege issued or allowed under this title or regulations adopted
under this title, because ofan error ordefectin the document issued or
the application for issuance or because the person holding the docu-

ment is no longer entitled to it;

(2) "commissioner” means the commissioner of public safety;

(@ "‘department” means the Department of Public Safety;

(4) "driver” means a person who drives or is in actual physical
control of a vehicle; i . i i

(5) "driver's license", or "license" when used in relation to driver
licensing, means a Ilcense, permit, or privilege to obtain a driver's

9
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license, whether nr nol n person holds a val'd license issued in this or
another jurisdiction, to drive a motor vehicle under the laws of this
state;

(6) "highway" men s the entire width between the boundary lines
of every way that is  blicly maintained when a pnrt of it is open to
the public for purposes of vehicular travel, including hut not limited to
every street and the Alaska state marine highway system but not
vehicular ways or areas;

(7) "motor vehicle"” means a vehicle which is self-propelled except a
vehicle moved by human or animal power;

(8) "motorcycle” means a vehicle having a seat or saddle for the use
of the rider and designed lo travel on not more than three wheels in
contact with the ground; the term d”s not include a tractor;

(9) 'Wtor-driven cycle" means s motorcycle, motor scooter, motor-
ized bicycle, or similar conveyance with a motor attached and having
an engine with 50 or less cubic centimeters of displacement;

(10) IRepealed, § 88 ch 74 SLA 1985.)

(11) "olTicial trafTic-control device" meanB a sign, signal, marking,
or other device not inconsistent with this title, placed or erected by
authority of a state or municipal agency or official having jurisdiction,
for the purpose of traffic regulating, warning and guiding;

(12) "owner” means a person, other than a lienholder, having the
property in or title to a vehicle, including but not limited lo a person
entitled to the use and possession of a vehicle subject to a security
interest in another person, but exclusive ofa lessee under a lease not
intended os security;

(13) "revoke" means the termination by formal action ofthe depart-
mentor a court of a certification, registration, license, permit or privi-
lege issued or allowed under this title or regulations adopted under
this title; tne certification, legistration, license, permit or privilege
may not be reissued, renewed or restored during the lime for which
revoked; however, after that time, an application for a new certificate,
registration, license, permit or privilege may be made;

(14) "roadway" means that portion of a highway designed or ordi-
narily used for vehicular travel, exclusive of the sidewalk, berm, or
shoulder, even though the sidewalk, berm, or shoulder is used by
persons riding bicycles or other human pov;ered vehicles; and in the
event that a highway includes two or more separate roadways, the
term refers to each roadway separately but not to all such roadways
collectively;

(15) "suspend" means the temporary withdrawal by formal action of
the department or a court ofa certificate, registration, license, permit
or privilege issued or allowed under this title or regulations adopted
under this title, effective for a period cf time which must be specifi-

cally designated by the department or court;

%
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110) "traffic" means pedestrians, ridden or herded unimals, vehicles
and other conveyances either singly or together while using a high-
way or vehicular way or nren which is open to public use for ptir|H)ses

of @#Velinderii mred motor vehicle” means a motor vehicle licensed
for highway use with respect to ownership, operation, maintenance, or
use for which there is a Imdily injury or property dnmnge insurance
policy nr n bond applicable at the time ofan accident and the amount

ofd&bsulgafle%g rar?otrr]le limit for uninsured and underinsured coverage
of ESe hIns E%%Sre%%lé%)é by payments to persons other than en insured,
injured in an accident, to less than the limit for uninsured and under-
insured coverage of the insured's policy;

(18) "vehicle™ means a device in, upon, or by which a person or
property moy be transported or drawn upon or immediately over a
highway or vehicular way or area except devices used exclusively
upon statlonar}/ rails or tracks; and

(19) "vehicular way or aree” means a wny, path or area, other than
a highway or private property, which is designated by official traffic
control devices or customory usage and which iaopen to the public for
purposes of pedestrian or vehicular travel, and which way or area may
be restricted in use to pedestrians, bicycleB, or other specific typeB of
vehicles as determined by the department or other agency having
jurisdiction over the way, path or area.

(b) The commissionerf shall adopt regulations to define other terms
which are UBed in this title and in regulations adopted under this title.
(8 50-1-1 ACLA 1949;am § 3 ch 81 SLA 1973; am 8§ 13, 14 ch 241
SLA 1976; am § 1ch 135 SLA 1977;am § 14 ch 70 SLA 1984;am § 1
ch 13 SLA 1985; am § 88 ch 74 SLA 1985; am § 2 ch 130 SLA 1988)

Eﬁffect of amendment*, g Theffiml ]E)_ara raph (10)0faubaeciion (a), which de-
p a ined "muni .
o Qﬁffféa i o
e«c% oraepower att een tain a griver's licenae” for " per-
the ara ra or privilege™ nuhsoc ion (g f% }p
The aecnnd 1985 amendment repealed
NOTES TO DECISIONS

lied in Conner v_Stale, Ct. &) Cited in State v. Robertaon. Ct. Apzo
0 451 F||e No. A-5741, \6N96 FOZdPubO Op No 77H (Kile No A 2330), d
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Clinpter 35. Miflcellnnoour) Provisions

Article

1 Offense* Involving |pvixy]M*riy Might* «44 28115 IlIri 2H 3ft 0261

2 Operating While InUiiirnted, Implied Conm-nl ill 2H35 0.Ht 28 35 0:181
3 Kecklean mid Negligent Driving <41 2K 3ft 0411. 2H '15 045»

¢/ Oulien Following Accident* Iftr 2H 715050 28:i5i:i01i

5 MiM'clinnrmiH Offense* ill 28 .15 |.‘I5 28 ‘15 245i

Article 1. Offenses Involving Properly Rights.

Section Section
15 Tampering with or damaging n vein 24 Kenting n motor vehicle
cle 20 Failure to return rental vehicle

Sec. 28.35.010. DrivinP n_vehicle without owner's consent.
IRepealed, § 21 ch 160 SFA 1078 For current low, see AS 11.46.484.1

Sec..28.35.015. Tampering with or damaging a vehicle. A per-
son, without the n%ht t0.do s0, may not tamper with ii vehicle, set or
attempt to Bet a vehicle in motion, or dRmnge n part or component of
n vehicle. (§ 5 ch 241 SI,A 197G)

Collateral reference.. —7A Am Jur Validity nnd construction of statute
IA. Automobile. and Ifigliwev TralTic. making it a criminal offense to "tamper"
SJ 354. .355. with motor vehicle or contents, or

61A CJ.S., Motor Vchiclea. | 673. obscure registration platen, 57 Al.ftfd 64)0

W liat conalilutea offense of "tam pering”
with "motor vehicle" or contents, 42
Al.R2d 624.

Sec. 28.35.020. Conviction in larceny prosecution. /Repealed, 9 21
ch 166 SIA 1978.1

Sec. 28.35.024. Renting n motor vehicle, (ul A pers mmay not
rent a motor vehicle to a person unless the person renting the véhicle
is properly licensed under this title or, if a nonresident, the person is
groperly licensed under the Inws of the jurisdiction of a person's resi-
ence.

_(0) A person mn¥ not rent n motor vehicle until the person has
inspected the license ot the person to whom the vehicle is to be rented,
and has verified the identification of (he licensee.

(cl Every person rentmﬁ n motor vehicle shall keep u record of the
registration number of the vehicle rented, the name, address ond
license number of the person to whom the vehicle is rented, nnd the
date and ﬁlace when and where the license of the intended driver was
issued. The record shall be open to inspection by a [tencc officer or
employee of the department acting in an official Capacity.

_(dl" Every person_ renting a motor vehicle shall comply with the
financial responsibility requirements of thic title.
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NOTES TO DECISIONS

This section |h not vague. Speidel v
Stale. Sup.Ct. Op No 684 IFile No 101
460 P2d 77 119691

Concern of section. - All thnt thin
section isconcrrnrd with i6 the protection

of one select group of pernonn in the busi-

nesscommunity —those whorent Butomn-
biles Speidel v. State, Sup Ct.Op No 584
(File No 10141. 4G0 P.2d 77 (19691

This aection does notrepresent what
could Ireclassified a.ia "public welfare
offense.” The honlth. safety and welfme
of the public is not involved Speidel v
State, Sup. Ct Op. No 684 IFile No IUl4».
460 P 2d 77 tIDGtfi

The bnslc Infirmity of this section
prior to the 1977 amendment was
apparent. — This section allowed n man
to be convicted of a crime though he had
acted entirely innocently, inadvertently or
negligently Alexv State.Sup CL.Op No.
689 IFile No 12241 484 P.2d 677 I197H.

tinder tiie terminology of this section
prior to ithe 1977 amendment it waa pos-
sible to Ik?guilty of the ofTense when there
was an entire lack of any conscious depri-
vation of property or intentional injury
Alex v. Slate, Sup (!( Up No 689 IFile
No 12241. 484 P 2d 677 11971t

Under this section prior lo the 1977
amendmenta person might sulTern felony
conviction for a simple negligent failure to
act To mnke such nn urt a serious crime
without regard to an awareness of
wrongdoing or the intentional infliction of
injury is inconsistent with the gcncrnl
Inw.Tnconvict persunofafelonyforsuch
an ad. without proving criminal intent, is
to deprive such person of due process of
law Alex v State. Sup ft Op. No 6H9
iFile No 12241. 484 P 2d 677 119711

Ifone failed to return nn automobile out
of negled, without any intention to
deprive the owner of his prujrerty or to
convert pro|>crty to his own use.orofdoing

1%
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wrong Uithe owner, he wa* made guilty of
a felony prior to (he 1977 umeiidiiieni of
this section although he might have acted
unw ittinglj or inadvertently or negli
gently Tint wuh contrary lo the general
condition of criminal [liability which
re>u.,ed nutonly the doing of an act. hilt
aliu the existence of n guilty mind duimg
the comniisuion of tho act Alex v State,
Sup ft Op No 689 (File No 12241484
1*2d677 il&71>

Extent to which aection V\Bavalrd .
Tliis section jurior to the 1977 amendment
wns valid nnill might Ire utilized to impose
criminal ros/.ronsihility on one to the
extent that he failed to return n motor
vehicle "with ironscious purpose to injure”
the owner of tlhe vehicle Speide ta
Sup. ft Op No 684 (File No id].la.‘ii)
P 2d 77 11969;

Extent lo which section was invalid.
— Under the terms of this section prior io
the 1977 amendment there was no escape
from a felony ronvidion and n possible
five-year prison krm for simple neglectful
negligent fsili.re to return a rented **uto-
mobile at the time specified in the rentul
agreement To ake such sn net, without
consciousness wrongdoing or intention
to inflict irgur ,a serious crime, and crim -
inals of thorn* who fall within its inter-
diction. is inconsistent with the general
low.To convicta (wrson ofa felony forsuch
an ret. without proving criminal intent, is
to deprive surla person of due process of
law To the (extent that thin section
permitted that to hnppen, it wan invalid
and ofno elTecl However, this section was
invalid and ineffective only to the extent
mentioned, am not in its entirely It was
severable by virtue of AS 01 I1101)0
Speidel v Stat*.Sup ft Op No 684 1File

Collateral references. - - Criminal of-
fenses in connection with rental of motor
vehicles. 38 Allt.1d 949.

Mdrun Vimumim

§ 28.35026

N 10141460 P2d 77 H969i

1” overturning this section, the
supreme court adhered to the general
rule of law nnd dictate of justice which
reipiiresthat to(oiiH litute guilt there must
la* not only a wrongful net hut a criminal
intention Alex v State, Sup ft U No
689 (File No 12241. 484 P2d b77 9711

The essential purpose of Speidel v.
Slate,Sup (1 Op No 684tFiteN o 1014».
460 P 2d 77 119691, was Lo prevent crith
tnul liability for a serious felony from
being imposed in a manner akin to strict
liability, that is, without regard Lo the
accused's awareness of Ins conduct and
intent to commit the proscribed act Alex
v Stale, Sup ft Op No. 689 (File No
12241. 484 P 2d 677 (1971)

The gist of Hie offense under this sec
lion is failure to return an automobile with
a conscious purpose to injure the owner
nnd not mere failure lo pay the rental
price. Hence, the constitutional prohibi-
tion against imprisonment fordebt has not
been violated Speidel v. State, Sup CI

M 684 IFile No 10141, 460 P.2d 77

Felonious Intent not Inherent In of-
ense. Ily defining “wilfully r:eglects”
h) specifically, the legislature indicated
that lhe ordinary criminal or felonious
intent, as in the cane of larceny, is not
inherent in the ofTense of failing to return
a rented automobile Speidel v Stale, Sup
Ct Op No 684 iFile No. 1014i, 460 P2d
77(19691

Quoted in Sinte v. Campbell. Sup Ct
Up No 1149(File No 22911,6361’2d 105
t1976b

(’lied in Kimoklnnk v State. Sup. Ct.
Up No 1704 (File No .11771, 684 P.2d 25
(19781

Article 2. Operating While Intoxicated: implied Consent.

Section

3(1 Operating n vehicle, iiirrnilt nr
wntercrnfl while inlimientrd

31 Implied eminent

32. Hefunnl In nuhniit lo chemirnl tent
33 Chemical nnnlynin of lilimkl
34 Surrender of limine nr [>eimll

Section

3S Aitmini.lrntion of chemicnl tenin
Million connent

3B Kiirfciture of motor vehicle

37 Keniiwmn of forfeitures

‘lit Miimripnl ilopnuiiilnieiit noil
forfeiture

17
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Sec. 28.35.030. Operating a vehicle, uircrafl or wnlercrnfl
while infuxicnted. Ei) A pursuit commits |he crime of driving while
in(oxiceted if the person oFerates or drives umotor vehicle or operates
an aircraft or a watercnif

111 while under the influence oi |ntoxmat|nlgllup|0r, orany controlled
Huhstiince listed in AS 11.71.140 — 11.71.1011;

f21 when, na determined by n chemical test taken within four hours
nllor the alleged offense was committed, there is 0,10 percent or more
by we|?ht of alcohol in the persons blood or 100 mllllgrams or more of
alcohol per 100 milliliters of blood, or when there is 0.10 grams nr more
of alcohol per 210 liters or the person’s breath; or o
_(3) while the ﬁm-son is under the combined influence of intoximling
liquor and another substance. .

(h) Driving while intoxicated is a class A misdemeanor.

(cl Upon conviction under this section the court shall impose n mini-
mum sentence or imprisonment of not less than 72 consecutive hours
nnd a fine of nal less than $250 if the person has not been previously
convicted_in this or another jurisdiction of driving while intoxicated
under this or another law_or ordinance with substantially similar
elements or refusal to submit to a chemical lest under AS 28.35.032 or
another law or ordinance with substantlaIIY similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of mpnsonmen,t or not less than 20 consecutive duya nnd a fine
of not less than $500 if, within the precedm% 10 years, Io's person has
been previgusly convicted once in this or anotherjyrisdiction ofdriving
while intoxicnted under this or another law or ordinance v/ilh substan-
tlallg similar elements or refusal to submit to nchemical test under AS
28 35.032 or another law or ordinance with substantially. similar
elements. Upon conviction under this section the court shall impose a
minimum sentence of imprisonment of not less than 30_consecutive
days and nfine ofnol less than $1,000 if. within the preceding 10 years,
thé person hns been ?rewously_ convicted in this or anotherjdrisdiction
of more than ong of the following offenses or hns more Hum gnce been
previously convicted of one of the following offenses: (1{), driving while
Intoxicated under this or another law or ordinance witli substantlallg
similar elements; F]Zl refusnl lo submit to a chemical test under A
28.35.032 or nnotner low or ordinance with substantially similar
elements. The execution of senlem __moy not be suspended” nor may
probation pe grnnted except on condition thnt the minimum imprison-
ment provided in this section is served. Imposition of sentence moy not
be suspended. In addition, if the offense involved driving @ motor vehi-
cle for which n drjver's license is required, the gerson's river's license
shall be revoked In accordance with'AS 28.15.181 nnd the vehicle used
in commission of the offense may be forfeited under AS 28.35.036. In
addition, the court shnll order, and a person convicted under this sec-
tion shall undertake, for n'term specified by the court, that program of
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alcohol education or rehabilitation thal the court, after consideration
ofnny information compiled under (d lof this section, finds appropriate.

(d" Except as prohibited by federal law or regulation, every provider
of treatment programs to which persons are drdered under Fc) of thin
section shall suppIY_ Ine Alaska court s?/_stem with the information
regarding the condition nnd treatment nfll'iose persons as the supreme
court may requwe by rule. Information compiled under this subsection
is confidential and mar only be used by a court in sentencing a person
convicted under (c> of this aection, or by pn officer of thé court in
preparing a presentence report for the ..., of the court in sentencing n
person convicted under (cl of thiH section, _

(el A person who is sentenced to imprisonment for 72 consecutive
hours upon a first conviction under écl of this aection and who in nol
released from imprisonment nflpr 72 hours mny nol bring an action
ugoinat the state or n mumuﬂahty 0r its agents, officers, of employees
for damages resulting from the additional perie"” e confinement if

(1) theemployee oremployees who released th,  non exercised due
core and, in reléasing the person, followed the stundnrd release proce-
dures of the prison facility; nnd _

2) the additional period of confinement did not exceed 12 hours,
. (f) For purposes of this section, convictions, for both dnvmﬁ while
infoxicated and for refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction nnd n single
arrest, are considered oneprevious conviction.

%I n this section, _ _ ,

(I) "operate an aircraft" means to use, navigate, pilot, or taxi nn
?ﬁrcratfttm the airspace over this state, or upon Ife land or water inside

in state; _

521 "operate u watercraft” meons to navigate nr use u vessel used or
cel' ble of being used as a means of transportatjon nn water for recre-
r . llor commercial purposes,on all waters, fresh or salt, inland or
coastal,_inside the territorial limits or under the AUI’ISdIC'[IOﬂ of the
state.5§ 60-5-3 ACLA 1949: am & 1ch 107 SLA 1955 am 5 1ch 121
SLA 1967: am § 45 ch 32 SLA 1971; am & 4 ch 74 SLA 1974; am 55 2,
3ch 152 SLA 1978: am 5 28.ch 94 SL'A 1980: am S 10ch 129 SLA 1980;
am S 21 ch 45 SLA 1982:am & 13- 15¢ch 117 SLA 1382; am $S 13
— 15¢h 77 SLA 19831

Fleviaor'anolo. — In 1984.formerauh the end of the (hint sentence end sulmti*
section ID waa redesignated nn pri-scnl luted "AS 28 15 181" for "AS 28 15 210trl"
aubaeciion Igl nnd fornrtr ruihsrcluin Igl in lhe fourth sentence.
was redesignated napresent outran tarn (D The second 1980 amendment rewrote

Cross references. — for sentences lor the section
class A misdemeanors. sec AS lire lirst 1982 amendment substituted
12.55 03frlbH.'tl nnd 12 OS LlIfrinl "nr nny controlled oubsinnre listed ii AS

Effect of amendments. - The first 1171 141) - 11.71.190" Tor “depressant,
1980 amendment, in aulrmction Ini as il hallucinogenic, stimulant or norcolirdrug
existed prior to the second 1980 amend- as defined in AS 17 10 2111XI131 and AS
n *nt. deleted "under AS Il 05 ISO" frnin 17 12 150(3)" in sulisectiun :hh I>
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The second 1982 amendment added “or
operates an aircraft or a watercraft" lo the
end ofthe introductory lungungeofsubsec-
tion <at. and in subsection (cl. substituted
"72 conaeculive hours" fur “three consecu-
tive daya" nl the end of the first sentence,
substituted “of driving while intoxicated
in this *jr any other ntute or conviction of
refusal to submit to a chemical teat of
hrenlh under AS 2ft *15032" for "under this
section™ in the second sentence, nnd added
the language liegmmng unless the subse-
guent conviction is within one year" lo lhe
end of the second sentence The amend-
ment nlso ndded subsections let nnd Igl

The 15WI iimendioeiit in [>.*irogrnph

»H2» inserted .nndetermined .. ofTense
was committed™ rewrote subsection tel
and added subsection (fi

Editor's notea. — For declaration of
legislative purpose, see 5 I, ch 45. SLA
I9H2 in the 1982! Temporary and S|*cial
Acta and Reaolvcu.

Opinions of altlomey general. — The
term “public street or highway" is suffi-
ciently broad to include subdivision streets
dedicated to the public. 19f>5 Op Attty
(Jen., No. 10

The Department of Public Safely may
enforce this sectio.-i and AS 28.35.040 on
subdivision roads under public use 1965
Op. Atlly (Jen , No It)

NOTES TO DECISIONS

legislative history. See Von Hrunt
v Slate, Ct App Op No 149 fKile Nos
6(146. 6064, 61891. 653 P 2d 34.1119821

This section WNS not enacted in vio-
lation of the one-subject rule. Van
Hrunt v State, Ct App Op No 98 iKile
No'a 6046. 6064, 6189*. 646 P2d 872

The prohibition on driving while under
the "combined influence uf intoxicating
liguor and another substance" is so vague
that it fails to prnacrilie nn activity apart
from i.ubsection tuHI), nnd it cannot lie
given any construction thnl would correct
ibis failure Williford v State.Sup Ct.Op
No 2751 (File No 59861, 674 P.2d 1329
(198.11

The meaning of "combined influence" is
dear Williford v State, Sup Ct Op No
27511File No 59861.674 P2d 1.129(1983)

The term "another substance" ia
unconstitutionally vague be'-'use a person
is given no notice as to win. substances,
wlrm used in combination with alcohol,
nre prohibited Williford v State. Sup Ct.
Op. No 2751 «Kile No 5986). 674 P 2d
1329 (1983i

The wo~d "drug"” cannot lie substituted
for“substance/ which isnoldefined under
the driving while intoxicated laws, since
under the dictionary definitions, "sub-
stance” is not synonymous with "drug."”
hut isnn.uch broader term, encompassing
ell matter, not just medicinal substances
Wi illiford v State. Sup ClI Op No 2751
(File No 5986), 674 P2d 132J111983)

Constitutionality of warrantless
nrreats for violations. — AS 12 25 033,
which [M>rmits a police officer to arrest a
defendant for violation ol (bis section on
probable cnuse but without a warrant,
doe* not violate Alaska Const ,art I, ft 14

prohibiting unreasonable searches and
seizures and the corresponding provisions
of the federnl constitution because these
constitutional provisions are nol offended
by warrantless rea ches or arrests based
on exigent circumstances and the legisla-
ture lies determined that exigent circum -
stances exist where there ianrabable cause
lo believe bsuspect is driving while intoxi-
cated. Proctorv Stale. Ci App.Op No. 83
(File No. 57IHi, 643 1\2d 5 (1982)

1080 innendment enacted
constitutionally. — The 1980 version of
this section, ch with three other
amendments he drivmg while intoxi-
cated statute, waa added to a hill changing
various state l quor laws (Senate Dill 365:
ch. 129, SI.LA 19801 by the free conference
committee, wetnot pnacled in violation of
Alaska Const.art |Il. 5 14 since the
constitutional requirement that hills be
read three times does not extend to an
amended bill when the amendments do not
change the subjectofthe bill Van Hrunt v.
Stale. Ct App Op. No 149 (File Noe
6046, G064, 61891, 65.1 P2d 343 09821

And In acco.rdance with Uniform
Rule 42(b). — Tta 1980 veraion of this
section, which with throe other amend-
ments to the driving while intoxicated law
was added lo Senate Dill .165 (ch. 129, SLA
19801 by the free conference committee,
was nol enacted in violation of Rule 42<bl
of the Uniform Rules of the Alaska State
legislature since the amendment waa
"germane” lo the hill, v'lich changed var-
ious state liguor laws Von Hruntv State.
Ct App.Op No 149 (Filt Noa 6046,6064,
61891, 65.1 P.2d 343HI9M 2).

This section prohibits a person who
is under lhe Influence of Intoxicating
liguor being in artui.l physical control

0
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of a wvehicle with ila motor running
Jacobson v State. Sup Ct Op No. 1282
(File No 2478). 551 P.2d 9.15 (1976)

Reasonable suspicion of Intoxica-
tion. — Police officer’s suspicion thnt
driver was possibly intoxicated and posed
an imminent danger while driving was
reasonable Larson v Stute. Ct App Op.
No 292 (File No 7167), 669 P.2d 13.14
11983).

The words "operate” and "drive"
have differjng connotations and refer to
different FK:'S Jacobson V. State, Sup Ct
Op No 12112 1IFile No. 2478),551 I*2d 935
(1976)

Asageneral proposition, it appears that
“to operate” includes a larger class of
activities than “to duve.” While one who
orivea « vehicle muni necessarily in that
processoperate it, the reverse isnol neces-
sarily ao. Jficchaon v. State, Sup. Ct Op.
No 1282 (File No 2478), 551 P2d 935
(1976).

A conviction under subsection (a)of
this section cannotbe based on Ihe use
of a drug which had not been
specifically designated by regulation aa
a drug which carried criminal aanctions
lor its use while driving. Crutchfield v
State, Sup. Cl. Op. No 2207 (File No.
4474), 627 P 2d 196 0980)

n to counsel guaranteed. —
W hen convicted for violating this section,
a person may receive a fine of not more
than $1,000 or a term of imprisonment for
notmore than one year, or both Therefore,
auch case iaone in which the right tocoun-
selisgurianteed an accused by the Alaska
Constitution. Gregory v. State, Sup- Ct
Op No 1269 (File No 2467),550 P.2d 374

(1976).
Rightto counsel before hreathnlyzer
test — When a person ia arrested for

operating a motor vehicle in violotion of
ntate or local drunken driving ordinances,
and requests to contact an attorney, the
arrestee must be afforded a reasonable
opportunity to do ao before being required
to decide whether or not lo xuhmit to a
breathalyzer test; and where arrestee ia
denied that opportunity, subsequently
obtained evidence, whether in form of test
results or of refusal to take test, must be
suppressed. Copelin v. F lie. Sup CI Op.
No 2617 (File Nos 54U , 57081, 659 P2d
1206(19831.

The statutory right to contact nnd con-
sult with counsel priorto being required to
decide whether or not to submit to a
brvatbalyzer test is nol nn absolute one,
which might involve a delay long enough
to impair testing result*, hut, rather, a
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limited one uf reasonable time and oppor
(unit/ that enn lie reconciled with the
implied consent statutes (*oj*Im v State,
Sup Ct. Op No. 2617 (File Nos 646.1,
5708). 659 I*2d 1206(198.1)

No right Co counsel during video
tnping of field sobriety teata. A per-
son suspected of operating a motor vehirle
while under the influence of intoxicating
liqguor (now driving while intoxicatedl hns
norightto have counsel presentduring the
video taping of field sobriety testa per-
formed at the irquest of the arresting offi-
cer Anchorage v Geber, Sup. Cl Op No.
1824 (File Nos 4016, 4037. 3827. 4046).
592 I*2d 1187 (1979); Copelin v. Slate. Ct
App Op. No. 343 (File No. A-35),676 I*2d
608 (19B4).

Field sobriety teata distinguished
from lineups or taking of handw riting
exemplars. — See Anchorage v. Geber,
Sup Ct. Op. No 1824 (File Nw 4016,
4037, .1827. 4046), 592 P.2d 1187 (1979)

Presumption In breathalyzer reault.
— Underthe wording of AS 28 35.033, the
brecatl alyzer rr ult is clearly viewed as
the p umptive uivalentofthe amount
ofalexin ‘in the pi «n*ablood "at the time
alleged”; in other wjrds, nl the lime the
offense was comm itted, not just when (he
breathalyzer examination was adminis-
tered Doyle v Stale.Ct. App Op No 43
(File No. 5115), 633 P.2d 306 (1981)

To ho charge ! under thia aection
rather than city of Anchorage Munic-
ipal Code 0.28.020 when both provisions
apply to the same general fact* does not
constitute an arbitrary application of the
law violutivc of constitutional aafegunrds
of equal protection. W ester v. Stale. Sup
(*I Op No 1106 (File No 21591,528 P 2d
117911974). cert denied, 423 U S. 836. 96
S Ct 60.46 L Ed. 2d 64 (1975)

W hen blood-alcohol testa should be
suppressed. — Blood-alcohol leal
findings should he suppressed where the
blood waa withdrawn from a conscious
nonconsenting person without an arrest
substantially contemporaneous with the
taking. ljiyland v. State, Sup Ct Op No
»150 (File No.22641,535 P 2d 104.1 (1975).
afTd, Sup Ct. Op No 2739.549 P 2d 1182
(19761.overruled on other grounds, City of
Anchorage v. Gel»er. Sup CIl. Op Noa
3827. 4016, 4037, 4046. 592 P 2d 1192
11979)

In prosecuting a charge of operating a
motor vehicle while under Ihe influence of
intoxicating liquor |now driving while
intoxicatedl law enforcement officials
cannot utilize the results ol a blood alcohol
lest, when the blood used in performing

kil
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(In* teat wni extracted from Mm* imoiwml
ngainM lux or hn will. ufl«*r refusal to sub
mil lo it hrenlhnlvier examination
Anrtiurag* v Ur)H-r. Sup Ct tip No 1824
(Kile Non 4016. 41137, 3827, 4046), 692
I"2d  1IH7 1IH7Sfa So* notea lo AS
2835031 28,16 033.

Trooper arriving at accident xrene
cannot arrest for drunk driving
without warrant. The Alaska legista-
lure him clawnfird Imlh rerkleax chiving
Mini operating or driving no automobile
under the influence of intoxicating liquor
nn miwlentrunora Thus, n state trooper
whoarmed ntuuamdent scene nmld nol
nirest a driver without a warrant for
either recklex* driving nr drunk driving
since neither of these offenses was
committed or attempted ill his presence
J,iiyhind v Sinte, Sup IT- Op No 1150
IKile No 2264).535 P 2d 11143119751. uffd.
Sup ClI Op No 2739. 549 I*2d 1182
11970».overruled oil other grounds. City of
Anchorage v Ceher, Sup til, Op Nos
3827. -4010. 41137, 11145. 592 I*2d 1192
09791

The fact that » mini conaumed from
seven to ten ounces of whiskey during
on 18-hour perhx| wns not shown hy lhe
evidence lo necessarily cause him lo Is*
intoxicated Ilerlriim v. IInrriN. Sup Ct.

OE No 393 IKile No 8771 423 I*2d d09

Effect of alcohol conaninption nfter
accident isJury question. I'he issue of
whether nod to wlinl extent dOeiidmit's
consumption-of alcohol after the iirculent
hut liefore hrenlimly y.er cKUftlinntinti
alTecled ins breathalyzer result wiis n
ipieshun which was priilK'rl> loll for the
jury Doyle v State. CI. App Op No 43
iKile No 51151. 633 I*2d 3(16 «1980

Stale need notshow thal defendants
knew they were intoxicated. The
state need not show (lint defendant*
actually knew (lint they were under the
influence nl intoxicating liquor or thnt
their Idood or brenth olcohol levels were in
excPHHofll 19. Vim llrunt v Slate, Ct App
Op No 98 (File Nos. 6946. 6064. 6189),
GIG P 2d H72 09821.

Preserving hrenlh samples Due
process clnuse of the Alaska Constitution
requires piimeculion to make rensoniihle
elTortalo preserve hrenlh'sample or lo take
olhet steps hi allow delenihuit lo verify
results of hrealhnlv/er test Miliucipnlity
of Anchorage v Serrano, CI App Op No
115 (Kile Nos 6447.6724.67251. 649 I*2d
256 (19821

Prcserva.ion of blood sample.

W here blood suniple won Inkeii hy nnd whs

SIAH'ILM

1M possession of hospital where defendnni
nought treatment following car anidrnt,
nnd where, nn (lie facts of Hie case. Isnli
defendant nnd slate hud opportunity lo
preserve the sample, trial court did nol en
m ruling Hint Ihe blood lesl results wrre
admissible even though the state had nol
nought preservation of Ihe blood sample
Bradley v State.l’l App Op No 2481File
No 73351,662 I*2d 993 119831.

Blood tests as Business records.
Hesulta of a hospital blood alruho! test are
admissible as business records in driving
while intoxicated prosecution upon proper
foundation Bradley v Stale. (3 App Op
No 248 IFile No 73351, 662 I*2d 993
(1983).

Evidence th.it defendant drove
erratically and sppeared intoxicated
toarresting offkr*v properly admitted
since such evidence would lend U»
corrol>orate a breathalyzer reading
showing an elevated blood alcohol level.
Byrne v. Stale. Ct. App. Op No 169 (File
No 63751, 654 I*2d 795 11782).

K ffeel of charges for other viola-
tions. — Although defenihint had lieen
convicted of Iravmg lhe scene of an acci-
dent and acquitted of failing to exerciy*
care to uvoid colliding with another vehi-
cle, collateral estoppel did not preclude
defendant** auhnoqui nl prosecution for
o|[N*rntmg i motor vehicle under the influ-
ence of m'-'ixicating liguor Miller v State,
Cl. App Op No 135 tFile No 54291.652
I*2d <94 «J9H?2I

lesser ianUded offenaes. -- Defen-
dant's prior conviction for leaving the
scene of nil accident nnd Ins iicqgmtlal for
failure to exercise care to avoid colliding
with nnother vehicle did not bar his pros-
ecution for opcrnling n motor vehicle
under He influence of intoxicoling liquor
under lhe sinte and federal constitutional
provisions prohibiting placing a criminal
defendrnt twice injeopardy since the state
could not have discovered the evidence
ncces*nry to convict defendant of
ojierating a motor vehicle under the influ-
ence of intoxicoling liquor prior to his trial
fur leaving Ihe scene and fulling to avoid
the accident in the exercise of due dili-
gence. Millerv State,t't App Op No 135
(File No 54291. 652 I’2d 494 (1982)

Enhanced licence revocation, (’on
vicltnn under another atnV a statute may
In*used far purposes of enhanced license
levocation under AS 28.15 IRIIIil farter
v Stine. CT App Op No Old (File No
51441. 625 1*2d 313(1981)

Application of three your license revo
ration frovisuut of AS 2HI5I8I<hi to
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defendant whose prior two (IMVT
(operating a motor vehicle while under the
influence id intuxirating liquor nr drug'll
convictions were in 1974 nnd 1976 did not
violate the constitutional prohibitions
against ex post facto laws (.'nrtcr v Stole,
Cl App Op. No (lit) (Fib* No 51441,625
I*2d 313 (19811

l-ocal ordinances. Municipality’s
ordinance which sought to impooe crim
inal sanctions against iwrwinx who drove
after consuming alcchol on the sole basis of
the gquantity of olcohol consumed and
without regard to the existence or lack of
existence of any actual influence or
impairment in driving related to alcohol
consumption V\ﬁS inconsistent with the
state's statutory frumework fttr crunk
driving, under which the crucial element
for imposition of criminal penalties war
the existence ofactual influence or impair
merit and thus invalid Simpson v Munic-
ipality uf Anchorage, (*( App Op No 57
({]ﬁéﬁcs 4945,4946,5288), 635 I».2d 1197

Forcase construing this section and
former AS 28.15.210(c). — See Dnnks v
Stale, Sup CI Op No 2216 (File No
49521,619 P 2d 720 O9HO).

Evidence held sufficient to support
verdict of guilty. — Sec Beck v State.
Sup CI Op No 310 (File No 611),

P 2d 996 (1965!

Conviction under this section adm is-
sible as evider.ee In proving negligence
In subsequent civil action. See Scull
v Robertoun. Sup Ct. (Ip No 1678 (Kile
No 34361,581 P 2d 669 (1978)

Sentence upheld. - Sentence of 120
days' incarceration, three years' license
revocation, and o $1,000 fine was not
excessive fo ofTenseofdriving while intox-
icated Kennedy v Slate, Ct App Dp. No
215 (File Ne 6830), 657 P2d 859 (1983)

Applied in Deere v. United Suites, 268
F 2d 912 (9tii Cir 1959); State v Oilman.
Sup Cl Op No 1216 (Kile No 2415). 543
P 2d 40611975); Wirzv State, Sup.Ct Op
No 1593 (File No 3516). 577 I*2d 227
119781, f/odbetter v State, Sup.Ct. Op. No
1682 (File No 3500). 581 I*2d 1129(1978);

Collateral referencca 7A Am _.lur
2d, Automolulea and Highway TralTic,
4 296 el eeq; 19 Am Jur Trmla. pJi
123 229, 17 Am Jur I'OF 2d. pp | 50

61A CJ S, Motor Vehicle*. « 37. 625
to 637

Driving autoinoloT* while intoxic ated a#

Sinte v Ciinrth-rna, Sup ft Op No 1782
(File No 37381, 589 P 2d 870 (19/91, Keel
v Stale. Sup ft Op No 2063 iFile No
44081, 609 1*2(1 555 ilUHIK. Nelson v
Stale.('l App Op.No I2U(FileNo 6222).
650 P 2d 426( 1982), Almognck v State.Ct
App Op No 147 IKile No 6601». 652 I*2d
665 'I19H2i. M eliker v State, Ct App Op
No 208 (Kile No 6919), 658 I»2d 147
1198.31, Colcmun v Stale. Ct App Op No
229 .Kile No 72161.658 P 2d 1364 1190 .
Wilson v Stole, Ct App Op No 356iKilr
Nos 7523. 7626. 7833), P2d

0984

QU)OtEdm City of Fairbanks v Schmck,
Sup Ct Op No 667 iFile No 11021.457
P 2d 242 (19691, Sollicrg v Stale, Sup Ct

p No 1478 IFile No <1991, 568 P 2d |

9771, KlImoiii v Sinte, Sup Ct Op No
16061File, Ng..14951. 577 I»2d 69811978)

Stated hl DHI\M"V.StaIe, Sop. Ct Op
No 1276 IKile No 2793), 554 P2d 463
11976*. Williams v Stole, Sup t't. Op No
2180 iKile No 4367UH6 P 2d 881 11980);
Pawoo v State, CI App Op No. 46 (Kile
No 51541. 633 P 2d 1033 981)

Cited in (iullnrde v Stale, Sup Ct Op
No 794 IFile No 1606), 497 P 2d 93
119721, Slate v Nense. Sigwrinr Court. 1st
Jud IhM .fr No 72-23 11972); IUvin v
Sinte. Sup ft Op No 1156 (File No
2135). 637 P 2d 494 (1975); Uylam| v
Slate, Sup ft Op No 1263 (File No
27391. 549 P2il 1182 0 976); (Tty of
Kodmk v ehickmiii. Sup ft Op No 1741
IFile No 34801. 884 P 2d 1130 119.'HI.
W estdshl v Sinte. Sup Ct Op. No 1818
iFile No 19281. 592 I*2d 1214 MS79».
(lrohnm v Slate, .Sup CT Op No 240.1
(Kile No 40921, 633 P2d 211 (19811.
Ket/ler v Stole, Ct App Op No 47 (Kile
Nos 5069.511Hi, 634 P 2d 561 1198!I. City
of Anchorage v Richard*. (T App Op No
173'File Nos 6b87.6459.6504,65401.654
172d 797 (1982), C'reary v Slate, Ct App
Op No. 252 (File Noa 6777, 677Bi. 663
P 2d 226 (1983); .leiiaen v Stale. (T App
Op No 271 (File No 7488), 667 P.2d 188
0 983); Stale v Moran, Ct App Op No
277 (File No 76/4». 667 172d 734 U9H.1

u ae.lwtnnlive criminal ufTeniie. 42 ALK
1498. 49 AIl.R 1392, 68 AIl.K 1356. 142
ALII 555

Effect of Mtiitiatr on civil liability of per
non driving automobile while under influ
ence of liguor 56 ALK 327.

Degree or nature of intoxication for

133



* 0l Auaska Siameiks $H o

purposesof statute m oidtnttnro milking *

rrimiiiHl odense In operate mi autumn
Idle while in Ilint condition. M2 ALIl 655

Wiml in W*mator velurle® within slot
uli'K milking it ]j]o].ofTense lii A1M* while
intoxicated, fit* A1.K2d 114#»

Kif*lit In trinl hy [iiry m rriniiniil prim
cm turn fur driving while intoxicated nr
similar nllense. Mi Al.fMd 1373

W L.ni iiiiiinifiiN lo violation of drunken
driving statute m officer's "presence” or
"view" so iimlo permit warrantless arrest.
74 Al.Hid 1L.1H

W Iml constitutes driving, operating, or
being ill roi.lrnl of motor vehicle for
pnrponeH ofdriving while intoxicated stat-
ute or ordinance. 93 ALK3d 7.

Hecklfffl driving na leaner included of

Driving ruder the influence, nr whrn fenae of driving while intoxicated nr aim

addicted to v.;e use. nf drugs us rriniiniil  ilnr charge, 10 Al.IMlh 1252
ofTense, 17 AM tiltlH Ifi Denial of accused's request for initial
Applicability. hi operation of motor contact with attorney - drunk driving

vehicle mi pnvnle property, of legislation coses, IH AMMth 7t>fi
making ilrunkpii driving j].irimiiinl of-

fense. 211 Al.lt.1d 938

Kce. 2ft.315.03L. Implied consent. (1) A person who operotes or
drives 0_motor vehicle in this stole or who operates nn aircraft as
defined in AS s sreo101pn |, OF WHQ Operates a water, rail as defined
By AS 25 'ifICIO shnll he considered to hove iven ronscnl to a
chemical test or tests ol Ihe person's breath for the purpose. of
delernnnintt the alcoholic content of the permnon'fl bhxid or hreatli if
lawfully arrested for an ofTense arising qut of acts alleged to have been
committed while |lie person was operating or driving”u motor vehicle
or operating an aircraft or a watercraft while intoxiCated. The test or
tests shall fie administered al the direction ofn law enforcement officer
who has reasonable grounds lo believe that the person was operating
or driving @ motor vehicle or operating un aircraft or a watercraft in
this stnté while intoxicated. o

thl A person who operates or drives n motor vehicle in this state shall
he considered to have given consent to a preliminary breath test for the
Burpose of determining the alcoholic content of the person's blood or

reath A law enforcement officer may administer a preliminary
breath test at the scene of the incident 'if the officer has reasonable
grounds to believe thut a person's ability to operate a motor vehicle is
impaired hy the ingestion of alcoholic beverages and thnt the person

li was driving @ motor vehicle that is involved in nn accident; or

2) committed @ moving traffic violation.

c) ftefore administering a preliminary breath test under (b) of this

section, the officer shall advise the person” that refusal ma¥ he used
against the person in a civil.or criminal action arising out of the Incl-
dent and that refusnl is an infraction, |f the person refuses to submit
to the test, the test shall not lie administerea.

(dI The result of the test under () of this section may. he used by the
law ?n(l;orcement officer to determine whether the driver should he
arrested.

let Itelusal .0 submit to n preliminary breath test at the request of
a law enforcement officer is an infraction.
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(0 Ifadriver is arrested, o> provisions of ga) of thiH section appIY
0

The Frelimmary, brealh lest authorized m lliis
his section IS 1ch83 SLA 1969, am
16.ch 117 SLA 1982;am § 16.ch 77 SLA

anY ests authorized under %a) 0ft
?9813)Ch 129 SLA 1980; am

Effect of amondmrnta. — The 1
uinendinenl. in prrHcnt subsection ]()ﬁ
iriHprted "or breath” in the find sentence
and substituted “intoxicated*' for “under
the influence of intoxicating liquor" .n the
first and second aentencea

Tlie 19B2 amendment. ,n preaent sub-

aection Col. inaertcd the language
NOTES TO
Editor's notes. - Anchorage v. (Jeber,

Sup Ct Op No 1H24 (File Nun 4(110.
<037, 3827. 40461. 592 P 2d 1187 (1979).
nnd other canes cited in the -notea below,
were decided prior to the enartrnent of AS
2H 35 035, which authorizes the ndminia-
(ration ofu chemical test without consent
in certain circumstances to determine the
rrmount of alcohol in breath or hlood

Consent to breathalyzer test when
driver operates motor vehicle In state.
— Itisclear from thia aection that ndriver
consents to take the breathalyzer ‘eat
when he operatej a motor vehicle in the
Stale of Alaska State v Neube, Superior
Court. IstJud Disl .Cr. No 7?2 23(19721.

Analysis of this auction and AS
28.30.032 demonstrates R)E legislaturea
intention that drivers | considered lo
have connenlcd to a chemical lesl for
determining the alcohol content of their
hlood and that refusal on the driver's part
toaubmittosuch atest will triggercertain
specified consequences. Wire v. .Stale. Sup.
CT Op. No. 1593 (File No 3516).577 P 2d
227 (1978)

Ab the Bupreme couit analyses the leg-
iflinture'fl intent in enacting this aection
nnd AS 2835032, the sections provide
IhBt the operator of a motor vehicle in
Alaska has consented to chemicnl teals of
his blood's olcrhol content nnd thnt ofler
the arrested operator refim”a to lake the
chemical lest, he must he advised of the
consequenceB flowing from his contem-
plated refusal The nrrestee must Ik?
permitted lo reconsider hia refusnl in light
ofthat information Wirz v. Slate. Sup CI.
()p No 15931File No. .151fit. 577 P 2d 227
t1978)

Application of cane law. Munic-

«

Icrtion is in addition

beginning "or who operates nn aircraft”
and ending “descnired hy AS 2H 3r>0110
tntar in the hmt.lenience nnd inserted "nr
operating nr. aircraft or n watercraft" in
Ihe first nnd second sentences

Tho 1983 amendment added auhaecliiina
Ib), (ct, (dI. (el, nnd (D

DECISIONS

ipality of Anchornge v. .Serrano. CT App
Op No 115 (File No 0275). 649 P 2d 256
(19821, nnd Cooley v Municipality of
Anchornge, Cl App Op. No. 114 (File Nos
5859. 6112. 61511 649 P 2d 261 (1982).
apply lo only three categories of cases (1>
cases formally joined with those decided in
Sermon nnd Cooley; (2) cases in which sup-
preiwion had already been ordered on or
liefor* August 6, 1982; and (3) cases in
which breathalyzer testa were adminis-
tered offer August 6, 19H2. State v. L.itmb.
Cl App. Op No 119 IFile No. 70711.649
P 2d 971 (19821

Statutes do notexplicitly grant right
lo refuse teat. — Neither thia section nor
AS 28 35032(a) explicitly granta or
recognizes a right on the part nf un
arrestee lo refuse to lake n breathalyzer
U'M, Wirz v State. Sup Ct. Op No 1593
(File No.3510.577 P 2d 227 0978)

One required lo lake a breathalyzer tent
under this section does not have any statu-
tory or constitutional right to refuse to
take it. Pearsv Stele.Cl. App. Op. No 309
(File No. 6783). 672 P.2d 903 (1983)

Nordo they impose a duty upon the
arresting officer to adv-je lhe driver
that he has the right to refuse to take
the test Wirz v. State, Sup. Ct. Op No.
1593 (Kile No 35161. 577 I*2d 227 (1978).

Neither thin section nor AS 28..15032
requires that ihp arrested operator lie
advised lie hns the right to refuse tn take
a chemirnl teat for lhe purpose of
determining the alcohol content of hia
blood. Wirz v. Stnte. Sup.Ct Op No 1593
(File No 3516). 577 I*2d 227 11978)

Onerequired to take a breathalyzer te
under ihin section doea not luive to IK)
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advised (linl he does mil have In (like
examination Pears v SIHIi",1'1 App Dp
Nn Gillll iKill* Nn 67H.H. 072 P2d 9»1
i IHH.'li

Ami (hr supreme court would not
Imply mrequirement IIml un Hrrrxli't
Ih* advised (lint I1?7ha* Hu*right In refuse
In Ink** a hmillmly/et test Win v Slate,
Sup CI Dp No 1591 iKilp Nn .1516). 577
I*2d 227 11978)

(liven the ul>sence nf u specifm require-
ment (hotarrestees lieudviw.ilofn rigid I*
refuse In undrigo the chernirul lest, it

would lie inappropriate fo. Ihm court to
engrail n requirement onln thin *cc-
linn W in v Stnte. Sup t’t tip No 15S3
*File Nn 577 1*2d 2271197H1

Although several hIller Imvr chosen to
provide Ilint the arrestee hurt a right to
refuse to take ii breathalyzer text nnd, fur-
ther. IliHt the arresting ofTicer inuRt
inform him ufsuch right. Alaska's legiilu
ture lihrnot adopted nurh provisoM W in v
State. Sup ClI Dp No |IMM IFile Nn
1516). H77 |» 2d 227 11978)

Advice to arrester confused about
righta. W here on arrested |[»eraon
refuse* to submit to a hrentholyzer test,
the udminiRtering officer iiuiRt inquire
into Ihe noturc of the leliiHnl and. if it
nppcnrs thnt the refusal in based on n con-
fiinion about the persnn'a righta. the officer
mufll dearly advise thnt pedum Hint the
righta contained in the Minindu warning
do nol npply to the breathalyzer examina-
tion (Jrnhnm v Sinte. Sup Ct Op No
240.11File Nn 41)921,61.1 1'2d 211119811

W aminga of cuttNequcnrcn of
rcfuNBI. - Whileevidenceofthe warnings
given regarding the consequences of
refusal lo take a breathalyzer lest may
have been relevnnt to the issue of mens
rcn, the absence of more detmled wnrningR
regarding pennltieR for refusal did not
deprive defendant of due process or
warrant n directed verdict of acquittal in
Ilia favor. Svodlund v Municipality of
Anchorage, Ct. App Dp No JOI IKile No
7fiHI», 071 P 2d 178 tl9B.1t, construing
muninpBl ordinance

This section and AS 2fl.35.032do not
contemplate nn evidentiary* use of the
fact of refusal to submit to u
breathalyzer teal. Fuller v Municipality
of Anchornge. Sup t't Dp No 1576 IFile
“Preservafion of bréath Saples
Doe processclause oflhe Alaska Constitu
lion requirea prosecution lo miike reason-
aider"W s to preserve breuth Hnmpleor to
lake oh.- T steps to nlinw deferuhmt to ver-
ify icmillm of breathalyzer Ir*-t Muruc-

ipnlity of Anchorage v Serrsno, CI App
Dp No 115 iFile Non 11447.6724, 1i725».
549 P 2d 256 119821

(tightto counsel before breathalyzer
(rat. When n person in arrested for
oiieratmg a motor vehicle in viulntion nf
alnte or local drunken driving ordmoncea,
and requeala to contact nil attorney, the
arrestee must he ofronled ii reasonahle
opportunity to do so before being required
to decide whether or not to submit to a
breathalyzer teat; and where arrestee in
denied thal opportunity. Huhaequently
obtained evidence, whether in form of lest
results or of refusul to take test, must be
suppressed Copelin v. Stale. Sup Ct Op.
No 2517 (File Nos 5451. 57081, 269 V 2d
1206 119831.

The alatulory right to contact nnd con-
null with counsel prior to being required to
decide whether or not to aubrnil to a
breathalyzer teat is not an Mtmoliile one.
which might involve ndelay long enough
to impair tenting veaulta. but rather a lim -
ited one of renaoniihle time and opportu-
nity that can tie reconciled with the
implied consent stalutrH Copelin v. Stale,
Sup. CI Op No 2017 IFile Nor 5451,
57081. 259 P.2d 1206 0981).

A person suspected of driving while
intoxicated had n statutory right to contact
nri attorney Irefirredeciding whetheror not
to mihniit to n hrenlhnlyzer teat if O | he
requested nu opportunity to contact on
nttuiney. und 12) granting the request
would not Involve n delay long enough to
impair lest results. Svedlund v. Munic-
ipality in Auchoruge.Cl AppO p No 301
IFile No 75811, 571 P.2d 378 11983).

A hreathalyzer exam is not n “critical
Hinge" ut which the condilution requires
counsel's presence Svcdlund v Munic-
ipulity of Anchorage, Ct App Dp. No. 301
(File No 76811671 P.2d 37811983).

While n defendant hns a statutory right
lo contact counsel, where he never
requested un opportunity lo contact coun-
sel and there was nothing m the record to
allow thnt the police ufTirmntively
interfered with any attempt hy defendant
to obtain counsel, he won not denied right
lo counsel Svedlimd v Municipality of
Anchorage. Cl. App Op No 101 iFile No
7581). 571 P 2d 378(198.11

M irandu righ « Defendant's
constilutinnn! righti were nol violated by
not informing him rd Ins Miranda rights
prior to asking him to take u breathalyzer
exam Svedlimd v Municipality of
Anchorage, t't App Dp No 101 (File No
75811. 571 P 2d 178 tl98.*It. construing
municipMt low

>
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Videotape recording of defendant
while a breathalyzer examination was
being adm inistered (o him and while he
performed other sobriety testa, mnde al
state trooper lirndqunrterN following
defendant's arrest for operuting a motor
vehicle while under the influence of
intoxicating liquor (now driving wild*
intoxicatedl. did not violate defendants
right to privacy under Alaska Const, art
I.i 22 Palmer v State. Sup Ct Dp No
2002 (File No ,15511.504 P 2d 110511079)

The Implied Consent Statute was
Intended to provide nn exclusive
method for obtaining direct evidence
ofa suspect's hlood alcohol content, ulment
his or her express consent to the use of
some other form nf (rating Anchorage v.
(Jeber. Sup Ct Op No 1824 iFile Non.
4016, 4017. 1827. 4045), 592 P2d 1187

(1979)
No other chemical lest allowed after
brealh teat refused. — The express lan-

guage of AS 2H 15 0121al,coupled with the
legislative history of the Implied Consent
Statute, leads Ui the conclusion thnt in
enacting the Implied Consent Statute the
legislature intended (hut once n breath
teat had been refused no other cliemicol
test would be allowed Ancho.nge v. (Jeber,
Sup Ct Op No. 1824 (File Nos 4015.
4037.3827. 4045), 692 P 2d 1187 110791

In prosecuting « charge of operating n
motor vehicle while under the influenre of
intoxicating liquor Inow driving while
intoxicatedl, Inw enforcement officials
cannot utilize the results of u hlood alcohol
teat, when the hlood used in performing
the teat was extracted from till* accused
Bgainat hisor her will, after refusal lo sub
mit to a hrenlhnlyzer examination.
Anchorage v. Ocher. Sup.Ct. Op No. 1824
(File Noa 4016, 4017, 1827, 4U46). 592
P.2d 1187 H979I

Use of search warrant. - The implied
consent statute does not constitute an
affirmative prohibition ngainsl the inde-
pendent means of using n search warrant
to obtain a sample of blond from n person
who haa refused to aubmit to a
breathalyzer test nfler being arrested for
an ofTense arising from un net comm itted
by him while driving under the influence
of intoxicating liquor Penn v State. Ct.
App Op No 2451File No 51741.664 P 2d
169 11983)

limitation for purposes other than
DWI prosecutions. -- AS 28 .15t)12iiil
cannot be restricted to apply solely to
driving while intoxicated prosecutions,
and to the extent Hint the statute, by
providing that "o chemical lest shnll not he

given" following n breathalyzer refusal,
affirmatively lunitn the maimer in which
evidence nf intoxication may In*obtained,
its limitation must apply with equal force
m all prosecutions "arising out of acts
alleged to have liecn committed whilr the
defendant was operating or driving u
motor vehicle while intnvicated " Pena v
Slate,Cl App Dp Nn 245(File No 61741,
664 P 2d 169*198.1)

This section does not npply just to (hr
offense of driving while intoxicated hut
also lo any offense which arose out nf srts
which wert committed while a jhtsoii was
driving while intoxicated Penis v .Slate,
Cl App Op No 309 (Pile No. 678.11, 672
P 2d 901 tl981).

“Chemical lesl" means any chemical
test. - The language of AS 28.16012(h)
stating Hint sffcr refusal to submit to a
lest of Ihe breath, “a chemical tent nhull
not lieg'ven.” means any chemical leal, tie
il of the breath, blood, urine or otherwise,
und not just a chemical test of Hie breath
Anchorage v Dehor, Sup Ct Op No IH24
(File Nos 4016, 4017, .1827. 40461. 592
P 2d 1187 11979)

Defendant should be permitted to
check (he specific ampoules used In
his breathalyzer test. Liuderdnlc v
Slate. Sup Ct Op No. 1254 (File No
2761), 54l P2d 176 11976)

Since they could he cvidenee of pro-
priety of lest. - The lest and reference
ungMiuleh cui'hl In* probative evidence of
the propriety or impropriety of the
breathalyzer test Lauderdale v. Stnte,
Sup Ct Op No 1254 (File No 2761), 548
P.2d 376 H976I

Oeniul of right to analyze compo-
nents is reversible error. — Where
defendant was charged with operating a
motor vehicle while intoxicated, denial of
lhe right to make nn analysis of some of
the components of the hreathalyzer
machine, that is to nay. to "cross-examine”
the results of the test, would he reversible
error without any nerd for a showing of
prejudice It would liea denial ofn right to
n fair trial, and u fair trial is CHSi'ilittl lo
iifTnrdmg un accused due process nf law.
Lauderdale v State, Sup Ct Op. No 1254
(File No 2751*. 54H P 2d .176 119761

Discretion of district court properly
exercised In requiring production of
ampoules used in hreathalyzer test.
See lotuderdsle v Stnte, Sup ClI Dp No
1254 iFile No 2761»,54H P 2d 17611976)

District court wns correct In sup-
pressing results of hrentholyzer test
where state unable to produce
ampoules used in lest See Lauderdale

13



§ 28 1032 ~caska Kiaihtkn ) 28350.12

v. Slixlc, t-'op ClI Op No 1254 iSitr No AnrhnraKt'. CI App lip Nn 57lhleNoa
2700. 540 1"2d .170119701 4945, 4910. 52801, 6d5 I*2d 1197 (19011,

llulp announm | generally In have luntlilUlal v Drpnrtnienl of Tub Safety.
prospective effecthutaUo lo have par- Sop ClIO p No 2703 Ihle No 79751.674
tial relroarllve effect. — See ljiuilprilnlp I*2d 709(19031. Jenw-n v State. Ct App
v Slate. Sop ClI Op No 1254 lhie Nn Op No 271 Ihle No 740HI, 007 I*2d 100

2700.640 1'2d 370 119701 119031
Applied in Nelaon v Slate,C1 Apf Op Cited in Coleman v Slate. Cl App Op

No 129 lhie No 02221, 050 I*2d 420 No 229 Ihle No 72151, 050 I*2d 1304

(19021 (19031
((tinted in Siinpmoi v Municipality nf-

Collateral reference*. — 00 IM S. nunpcct chemical aobriety teat under
Motor Vehicle*. 4 104 10 implied coneenl law. 95 Al.lUd 719
Duly of law enforcement ulTicer In nifer

See. 2fi.3fi. 0?2 Refusal tosubmlttoc cmicnl too In ebson
underarrest ( uses eretueoton n orce ent offi rto
%n cltemicn teo un er 835 031 nfter bein V|scd
(fert at there usnl || t?eré Wasarreste W |eog th
or rivers license )

VI otor vehicle requireq, resu
in tf] HgnlaTor revocation 0f t e ||cense or I']OI']I’ESIgen%

rivile
S R [l

an act

committed h e{onw %tl\nmr rvin % %aotorvenlceor
gerat'nga alrc t nra wntercm ﬂtomﬁe and thnt the

fusal IS a misdemeanor, nchemical test shull not he given, except as
provided by AS 28.35.035,

hi IRepealed, § 25 ch /7 SLA 1983.1

C| IRepented § 25 ch 77 SLA 1983.1

dI IRe ea{ed 9 %5 ch 77 SLA 19831

8 Hsa U Hetson to Sl,%)mlt tgachemmal testo breatt]
under (n) of this sect|o IS, admiss ?ew ence In a civil or criminn
action. or proceed mg ans n? out of nn act. olle ﬁd lo have tfeen
committed by the person whi eoperatm(I; or driving’( motor vehicle or
operatlnP an alrcraft or watercraft whife intoxicated.

(fi_Refusal to submit to the chemical Iestofbreath authorized by AS
28 3? 031(a) is n.cluss A misdemeanor

Upon’conviction of a gerson under this sectlor] the court shnll

impose & minimum sentenc |mpnsonmento no

ecutive hours and a fine of not less thun $ erson gas nol

een prewouslg convicted. In this or anoth r]runsde on or nvmﬂ
while |ntoﬁ\c tinde AS28.35, 03(¥ornnot Inw or or |nanceW|t
substantially sim areements orre usa lo su mht lac em|ea fest

tinder this SgCtIOH nr unother Jnw or ordinance with su stantlatys]lnl
llar elements, Upon COHVIC'[IOH uncer this SeCtIOH the court shnll

IMpoge a minimu ente ce 0f Imprison not less than
Secutive days anda |neo not Iesspthan@mi within the preceglng
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ess than 72 con-

§ 28.35.032 M inim Vit kn 4 28.35,0.12

10 ){ears, the. é)erson has been rewously conwct d once in this or
ano erjtinsdt tion J)ndnvm while 1 toxmate un erAK2|8 35 03l or

anot T aw ofr oral Ith su séantla similar eemﬁnts or
5? usa lo submit ton ¢ etnlcuhtest unaer ﬁhl section or another Saw

rdinance with sHbstantla slm ar elements, Upon convicimn
under this sect#on t e court shall impose n minimu sentence
|m risonment ot not less %hnn 30 consecutive doya and a fine of not leas
han, $1, 000 If,, within the previoys 10 ears the person has Iicen
rewous convjcted In thia or anothe un dlbeeon ofmore than one u
gro enses or has more thu once reviously convicte
8oneot olow tfenses %dnvmg while | onmate under AS
0 or anot law or ordinance WI'[ substantially similar
eIements 2 refusg to submit lo a chemica| test under this Section or
nnother Inw or ordinance with substanti | similar eem nts. T he
execution of sentence max n]ot q]e sus Ene nor may probation
%ante exceﬁton condjtion that.the mihimum im nso ent oV e
this Bection is sepved. [mposition 0 sentence m g pende
f the ofTeitRe Involved dnvmg _mofor. vehicle [ gnvers
|cen elsy quned ersonsSdrivers |cense shn herevoke und
151 1. Inad |t| n, the court shall order, nnd [] grson onvicte
n ert |asect|op r] Hn dertake, o[;qbtlermse icd hy the coyrt,
HO ramofn cohoe cattonorreai |tat|8 atthecourtn ef
%ons tion, of anP{ information compiled under (hi of this section,
ln s?]p;frOBnate The sentence “ngose y the cour unpert |5 subsec-
flon's nconsecutlveyW|t ny other sentence of Imprisonment
Imposed on the committed person.
h) Exceﬁt ns proh|b|ted h%fe]derul Inworre?ulatl n, every proyider
of treatme 1pro ?ms to which persons are ordered under {g) of this
section shall ‘suppl

¥ the Aaska court fsystem with the |n mation

regarding the co %lon and t{eatmento hose gerso %preme

colrt m reoune rule. In ormatlon compiled under t |ssu section

Is confidéntial nn ayon be used >¥z§] court | sentencwga erson

convicted under this section, nn officer of the court. in

gregann g a pre-scntence report for theueo the court in sentencing
rson-convicted under Ig) of this section.

Q rso who IS sentenced dto mpnso ment for Zz consecytive
hours u thls sect|o o IS no released from |mPnson
menta ours mag ”ﬁ nng nn actlon ainst the stale or a
unic pagor Its agent cers rempl Yees r damages resulting
rom t e a d|t|ona eriod o confinement
llt eeore fPlog/eeswp rele dthe xierosed due
ean a5| the perso owe esta ar release proce-

ureso the nson cn
) the add|t|onal penod o conflnement did not exceed 12 hours.
For urﬁoses of this section, convictions for both driving while
in d for refusal tosubmit to a chemical lesl ofhreal under
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§ 28.35.032 Atamia

AS 28.35.031(0), I o 1105 OUE OF 0.1, trananction a
nrreatmcons dered... previous conviction, 1§ 1... 83 SL

8ch 71 SLA 1972 am § 12¢

(S ]

28 35032

Siatiiiks

:S

i le

Naino
1969: am
117 SLA

=X

129 SLA 1980: am§ 17 ¢

982 nin & 7— 20,25 ¢th 77 SLA 1983)

Kffeel of amendment*. - The I9HO
amendment, in subsection HO. inserted lhe
language thinning “nnd Ihol Ihe refusal
moy"” and ending "under lhe influence of
intoxicating liqguor”, in subsection Ib),
inserted "or driving"” in the first sentence
und in paragraph »l) and “or operate” in
the firni sentence, in subsection tc).
inserted r grive" in the last sentence,
and in |m]ﬂmn Id) inserted "ordriving"
and substnuled “denial o f for“denial or "
'Hie nmendment also added subsection le).

The 1982 omendment. in subsection In),
inserted "if that person was nnosted while
operating ordriving aino or vehicle." sub-
stituted “license or nnnn udent privilege
lodrive" for "license and” nnd "motor vehi-
clenroperating nn aircraft ora watercraft
while intoxicated, nnd that (he refusal isr
misdemeanor” for“vehicle under the influ-
ence of mlo-icstir.g liquor.” and added
"eicept a< provided by AS 2H.8fi.03fi" lo
lhe end; in subsection Ib), substituted
“intoxicated" for "under the influence of
intoxicoling liquor" in paragraph IIl nnd

NOTES TO

Editor's note*. - Anchorage v. Ocher.
Sup Ct. Op No IM24 (File Nos 401(5.
*1037, 3827, 4046). 592 I’2d 1187 119791,
cited in the notea below, was decided prior
to lhe enactment of AS 28.3fi.03fi, which
nuthori:cH the adm inistration of o chemi-
cal teal without consent in certain circum -
stances todetermine the amountofalcohol
in breath or blosd.

Purpose of section. - This section,
which directs the Department of Public
Safely lo suspend or revoke the licenses of
those who refuse to submit to b
breath analysis, is merely nn internal
operating procedure thnt provides a
sanction for those persons who refuse to
submit to the test in order to compel
submission ton lest thal providesevidence
of intoxicntion; and although this section
may have the effect of keeping the roads
enfe from drunk drivers hy suspending the
licenses of those who refuse the test, this
was not an intended statutory purpose
l.undquist v. Department of Pub. Snfety,
Sup. Cl.Op No 2763 iFile No /07fi). 674
I*2d 781) 119831

inserted "or nonresident privilege lo drive
and that the refuant is n misdemeanor" in
paragraph (2); in subsection Id), deleted
"within two years previous to his arrest”
following "AS 28.35.03!" and inserted "or
of refusal to aubmit to a chemical test of
breath under this aection® and "or revo-
cation”; in subsection (cl. sulxditutcd
"motor vehicle or operating an aircraft or
watercraft while intoxicated” for "vehicle
under the influence of intoxicating liquor"
at the end; and added subsections 1011).

The 1983 amendment, in subsection (a),
modified the internal reference following
“suhmit to n chemical test.” inserted “for
which a driver's license ia required"
following “driving a motor vehicle,” and
deleted "suspension,” preceding "denial or
revocation”; repealed subsections th), Ic).
nnd Id); in subsection 10. revised the inter-
nal reference; rewrote subsection Igl; and
added subsection (j).

legislative history reports. — For
report on ch 71. SLA 1972 IliCSSB 383
nm 111, see 1972 House Journal, p 898

DECISIONS

The Implied Consent Statute was
intended to provide an exclusive
method for obtaining direct evidence
ofa suspect's blood alcohol content, absent
bin or her express consent to the use of
some other form of testing Anchornge v
(teller. Sup Ct Op No 1824 (File Nos
4016. 4037. 3827. 4946). 592 P2d 1187
(1979)

Constitutionality ofsubsection (0. —
Subsection (Oofthis aection is reasonably
related to the public purpose of obtaining
evidence ofdrunk driving Jensen v Stale’
Cl App Op No. 271 (File No 7488), 66V
P 2d 188 (1983)

Subsection (ft of this section is suffi-
ciently analogous to a statute punishing
concealment of evidence such as AS
Il 56 610 lo snliHfy substantive due pro-
cess Jensen v. Stale. Ct. App Op No 271
iFile No 74H8I. 667 P2d 188 (1983).

Subsection if) of Ibis section does nol.
violate the nruhibition ngninst cruel end
unusual punishment since imposing pun-
ishment for refusol to loke s hrvnlholy;:or
test serves the legitimate public goals of
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deterring such conduct nnd ensuring (list
such conduct will not Ixmefil o defendant
und the penalty dors not result in sub-
jecting a defendant lo punishment out of
proportion to the conduct in which he has
engaged Jensen v. Stole. Cl App.Op No
271 (File No. 74881. 667 P2d IHH U9H.II

Punishing n refusal lo take a
breathalyzer test Injars h fairand substan-
tial relation to the legitimate govern-
mental objective of gathering evidence of
possible drunken driving and docs nol
deny equal protection. Svedlimd v  Munic-
ipality of Anchorage, Ct App Op No. 301
(File No 7581). 671 I112d 37H (19831.
construing municipal proviaion nearly
identical to subsection if) of this section

M iranda rights. — Defendant's
constitutional rights wore not violated hy
not informing him of his Miranda rights
prior to asking him to tske n hrenlhnlyzer
exam. Svedlund v. Municipality of
Anchorage. Cl. App Op. No 301 (File No
7581), 671 P.2d 378 (1983), construing
municipal Inw.

No otherchemical teat allowed nfter
breath teat refused. — 'Hie expreso lan-
guage of subsection to), coupled with the
legislative history of the Implied Consent
Statute, lends to the conclusion that in
erecting the Implied Consent .Statute the
legislature intended thal once a breath
lest had been refused no other chemical
teat would be allowed. Anchornge v Ceber.
Sup Ct Op. No 1824 (File Noa 4916.
4037, 3827, 4046), 592 P.2d 1187 (1979#

The language of thin section providing
thnt, upon a person's refusnl to suhinitlo a
chemical test of hia breath, "n chemical
test shall not be given,” means that law
enforcement officials ore precluded from
performing otf.erchemical tests in order to
determine whether alcohol is present in
the perron's blood Anchorage v (Jelier,
Sup. Ct Op No 1824 IFile Noa 4(116,
4037, 3827. 4046). 592 |».2d 1187 (1979)

In prosecuting n charge of operating a
motor vehicle while under the influence of
intoxicoling liquor Inow driving while
intoxirntedl, Inw enforcement official:)
cannot utilize the results ofa blood alcohol
teat, when the blood used in performing
the test wns exitacted from the accused
against hiaor her will, nfter refusal tosub-
mit to a hreathalyzer examination
Anchorage v. Holier, Sup Ct Op No 182*1
(File Nos 4016. 4037. 3827, 4046». 592
I*2d 1’87 U979)

“Chemical test" menus ony chemical
test. — The language of subsection tn)
stating thnt after refusal lo submit to a
test of (lie breath, "a choinirul lest shall
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nol Is*given," means any elirimcnl ted, W
it of lhe breath. Mood, urine or otherwise,
nnd nut just a rhemicul test of the breath

Am boragev Urber. Hup CI Dp No 182!
(File Noa 4016, 4037, 3827. 4046). 592
I»2d 1187 (1979)

There isnodue process requirement
thnt a person be advised of the right to
refuse tu submit to a breathalyzer exam
motion i'nlmer v. Sinte, Sup Cl. Dp No
2002 (File No 36511.604 I*2d 1106119701

W hile suhaectian in) of this section
prohibits (he giving ofany other Mood lesl
when the person arrested refuses to sub-
mil lon breathalyzer examination, il does
nol other*isogrant or recognize nrighton
the port of the arrested person to refuse
lhut examination Fulmer v. Stole, Slip.
Ct Op No. 2002 (File No 365D. 604 P2d
1106 11979)

(tight to refuse test inonly to protect
against forcible submission to test. -«
The right of refusal contained in subsec-
tion (ol is to only protect un individual
from being phyHirally forced to submit to
the test Stale v Nease, Superior Court,
1st Jud DI»l., Ur. Nn. 72-23 (1972).

There is no right Involved requiring
assistance nf counsel. — The right to
refuse to lake lhe hreathalyzer test under
Huhsection (nl in only lo protect a person
from being physically forced to submit to
the test, nnd since then* i« implied consent
to the test under AS 28 35 031.1here in no
right thal can Ik* knowingly wnivid which
would require lhe assistance of counsel.
Stnte v Nense. Superior Court, 1st Jud
Ibsl .Cr No 72*23 119721

The results of the hrenlhnlyzer test ere
rinntestimuniul in nature, therefore the
provisions of Miranda v Arizona, 38*4 U.S.
*136. 86 S CI _1602. 16 |I. Kd 2d 694. 10
A 1.1(.1d 974 966; do nol apply Slate v.
Nense, Superior Court. 1st Jud Dint.. Cr
No 72-23(1972!

Where ndriver operated a motor vehicle
hi lhe State of Alaska apnd was lawfully
arrested for operating motor vehicle
while under the influence of intoxicating
liquor, such driver had no right to refuse
taking the hrou»h.ilyzer test, und such a
lent does not mmlale nn individual's right
again*! *oK incrimination Therefore, (he
uhseme el counsel is immaterial since the
driver had no rights which counsel might
have mounted him in asserting State v
Neuse. Superior Court, 1st Jud Dial., Cr
No 72 23 11972!

(light tocounsel before hreathalyzer
test. — When a person is arrested for
operating a motor vehicle in violation of
state or li>cn! drunken driving ordinances.
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«iihl request* lo rontnrl bii attorney. the
iirrgMitM* muni lie nlfortlpil n reasonable
n)l'\/im‘bllo do ao before bring required
(o deride whether or not to submit to n
breathalyzer teat; and where arrestee ih
deniiHi tlihl opportunity, aubscquenlly
obtained evidence, whether in form of teat
results or of refusal In take lent, mual I>c
suppressed. Copelin v. Stnte, Sup t’'t tip
No 2617 (File Non f.463, 670HI, 269 I*2d
1200 119H3I

The atotulory right to contact and con-
null with counsel priorto being required to

decide whether or not to milin.it lo n
breathalyzer lent is not nn absolute one,
whirh mikl'l involve n delay long enough
to impair (eating reaulln, hut rather a lim-
ited one of renaonnhle lime and opportu-
nity tSol cun be reconciled with the
implied conaent alnlules. Copelin v. Slate,
Sup Ct. Op No. 2617 (Kile Nob 6463,
67081,269 I*2d 1206(1983).

A |>er8on suspected of driving while
intoxicated hod nalalutory right to contact
un attorney lieforedeciding wlielher or nol
to aubmit to n breathalyzer teat if (I) he
requested an opportunity to contact an
attorney, and (2) granting the request
would not involve a delay long enough to
impair teat reaulta. Svedlund v. Munic-
ipality of Anchorage, Ct. App. Op No 301
IFile No. 7581), 671 1°.2d 378 <1983)

A bieathalyrer exam ia not a “critical
atage” nt whirl) the conalitulion requirea
counsel* preaence. Svedluml v. Munic-
ipality of Anchoragt. Ct. App Op. No. 301
(Kilo No 7581), 671 P.2d 378 (1983)

W hile fidefendant lina u Atntutory right
to contact counsel. where he r.vrr
requeated an opportunity to contact coun-
sel and there waa nothing in the record lo
ahuw that the police affirmatively
interfered with Bny attem pt hy defendant
to ohloin counsel, he Wnot denied right
to counsel Svedlund v Municipality of
Anchorage. Ct. App. Op No. 301 (File No
7581). 671 P.2d 378 (1983).

Analyst* of AS 28.35.031 and thia §ec-
lion demonstrates the legialnture’a inten-
tion that drivers In? considered lo have
consented to a chemical teat  for
determining the alcohol content of their
blood and thul refusal on the driver'a part
to Huhmil losuch a teat will trigger certain
specified consequences W irz v. State. Sup
Ct Op No 1593 (File No 3516). 577 p2d
227 11978).

As the supreme court analyzes the leg
islature's intent in enacting AS 28 35 031
and this section, the sections provide thnt
the operator of a motor vehicle in Alaska
hua consented to chemical testa of his

blood's alcohol content and that otter the
an esled operator refuses lo lake the chem -
ical test, he must he advised of the consc
quoncen flowing from his contemplated
refusal The arrestee must U*permi *ed to
reconsider his refusal in light ofthat iufor
niation Wirz v. Stnte, Sup. Ct Dp. No
1593 (File No 3516), 577 P 2d 227 11978)

Statutes do not explicitly grant right
to refuse test. — Neither AS 28.35.031
nor sulwection (a) ofthis section explicitly
grants or recognizes a right on the pari of
on arrestee Inrefuse to take nbreathnlyzer
test. Wire v. State, Sup CH. Op No 1593
(File No. 3516), 577 P 2d 227 0978)

Nordo they impose a duty upon the
arresting officer to advise tSie driver
that he has the right to refuse to take
the test. Wire v. Stnte, Sup. Cl. Op. No
1693 (File No. 3516). 577 P 2d 227 (19781

Neither AS 28 35 1)31 nor this section
rcquireu that the arrested operator be
udviocd he has the right lo refuse lo take
a chemical lest for the purpose of
determining the alcohol content of hie
hlood. Wire v State, Sup Ct. Op. No 1593
(File No 35181.577 P 2d 227 (1978).

Although several stales have chosen to
provide that the arrealee has a right to
rettise lo take a breathalyzer testand, fur-
ther. that the arresting officer must
inform him ofsuch right, Alaska's legisla-
ture libb nut adopted such proviso*. Wire v
State, Sup Ct. Op. No 1593 (File No
3516), 577 1\2d 227 (1978)

And the auprcme court would not
Imply a requirement that an arrestee
be advised ihat he haa the right to refuse
to toke a breathnlyzer test Wirz v. Stale,
Sup. Cl. Op. No. 1593 IFile No 3516). 577
P 2d 227 (1978)

Given the absence of a specific require-
mentthat on-estees be advised ofn right to
refuse to undergo the chemical teat, it
would I>e inappropriate for this court to
engratt such n requirement onto AS
28 35.031. Wirz v. Slate, Sup Ct. Op. No
1593 (File No 3516). 577 P 2d 227 (1978)

This section seems to require that there
at least be a reasonable ntlempl to com-
municate to h defendant lhe consequence
ofa failure to lake the breathalyzer exam-
ination. Williford v Slate, Ct App Op
No 1-18 (File No 5986). 653 P.2d 339
(1982) Also. Ree now AS 28 35031(c)
requiring an officer to advise on conse-
quences of refusnl

This section clearly contemplate* a
warning of the specified consequcnccc
attendant upon a refusal. — While evi-
dence of the warnings given regarding the
consequences of refusal to take a
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breathalyzer tent msy have lieen relevant
to the issue of mens ren, the absemce uf
more detailed warnings regnrdmg ikUIm-
ties forrefusal did notdeprive defendant of
due processor warrant adirected verdict of
acquittal In his favor. Svedluml v Munic-
ipality in Anchorage. <H App Op. No. 301
(File No 7681). 671 P 2d 378 (1983).
construing municipal ordinance.

No privilege against selM nrri-
ruination. — A refusal lo take a
blood nirohol test, nfier a (Nilice officer liiin
law fully requested it. isnot on art roerrcd
by the officer, nnd thus in nol protected hy
the state or federal privilege ngainst
self-incrimination. Svedlund v Munic-
ipality of Anchornge, (‘'I. App Op No 301
(File No 7681), 671 P2d 378 (1983),
construing municipal provision

I'urpo*e of eubacctlon (e), - The
purpose of the provision in subsection (r) of
this section, that evidence of refusal to
submit to a breathalyzer Ichl is adm issible
at trial if the defendant was lawfully
under nrresl for driving while intoxicated
at the time ofhis refusal, in to assure that
individuals nrrested for driving while
intoxicated do not benefit from failure to
comply with the requirement* of Alaska’s
implied consent statute, AS 28.35.031
Coleman v. State, CIl. App. Op. No. 229
(Kile No. 7215), 668 P.2d 1364 (1983).

Admissibility of evidence of refusal.
— Even though this section makes the
refusal lo take the breathalyzer examina-
tion admissible, it does not make the
refusal admissible without regard lo the
other evidence rule*, and to be adm issible,
evidence of refusal is required lo Ik*
relevant, and the probative value of the
evidence should not be outweighed by its
prejudicial impact. Williford v. State. C1.
App Op. No 148 (File No 69K6). 653 I* 2d
339(1982).

W hether evidence ofa refusal to lake a
breathalyzer examination is admissible is
committed to the Jiscretiou of the trial
court Williford v Stale, CM App. Op No
148 (File No. 5986), 653 P.2d 339 11982)

Defendants refusal to lake the
breathalyzer test did not give rise to a
constitulionnl claim ofprivilege since even
BMuming the breathalyzer refusal could
have been deemed to have amounted to a
testimonial statement, this statement
could nol properly hnve Iteen considered
privileged since defendant had nn leggl
right to moke it Coleninn v State, U-l
App. Op No. 229 IFile No 7215), 658 P 2d
1364 11983).

tty it* holding that admission of evi-
dence of defendant™ refusal ta take a

hreathalyzer test dal not violate defen
danl'a um sliliiliniiiil right ogamst
self mrrinifimtinn. the court did not menu
to indicate Unit evidence of breathalyzer
refusal* iapi <so admissible m all canes, ns
with oilier types of circuaiMtnnlinl evi-
dence. admissibility of hrentholyzer
refusals should determined purniiant lo
Kvidenre Holes -101-403, on a cum* bv-rn**
lin ﬁley weighing probative value against
potential for unfair prejudice Colenuin v
Stale. (H App Op No 229(Fib* No 7215).
65H P 2d 1364 11983)

O fficer must advise arrestee
cunfuNcd about rights. W here an
arrested person refuses to submit to a
breathnlyzer lest, the administering offi-
rei must inquire Into the ttiilurc of the
refusal und. if it nppearH that the refusal is
based nn n confusion about the person's
right*, the officer must clearly advise that
person thnt the rights contained in the
Miranda warning do not apply to lhe
breathnlyzer examination Grabum v
State. Sup CH. Op No. 241)3 IFile No
40921,633 P 2d 211(1981)

nut burden on arrestee to dhow cun

fusion In fact. — W here defendant motor-
ist refused to submittoo hrentholyzer lest
based on a confusion almut her rights, the
burden was on the defendant to show thnt
she was in fnct confused (irnhnin v Stale,
Sup CH Op. No 2403 IFile No 40921.633
P.2d 211 <19811.

Evidence of refusal to take the
breathalyzer wo* not error where the
evidence did have possible probative
value Williford v State, CH. App Op. No
148 (File No 5986). 653 I*2d 339 (1982).

Admissibility of chemical teat taken
for diagnostic purpose*. — Where a
hlood test was administered for niedicnl
diagnostic purposes inde|>endenl of the
police, the blond lest i* admissible ns evi-
dence even though the defendant has
previously refused In submit to a
breathnlyzer examination Nelson v
State,ft App Op.Nn 129IFiloNo 6222b
650 P 2d 426(1982).

Use ufsearch warrant. ‘I'lie implied
consent statute does not constitute aa
affirmative prohibition against the inde-
pendent means of using a search warrant
to obtain a sample of blood from o person
who has refused to submit to a
hreathalyzer lesl utter In'ing arrested far
nn offense arising fiom an uit committed
by him while driving under Ihe influence
of intoxicating liguor I’enn v. State, Cl
App Dp No 245 J ile No 61741.661 P2d
169(1983)

148
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Duly lo pulillr. This hottimi does nol oflirmatively limits the manner in which
create itduly l«y (he Department of I'uhlic evidence of intoxication may I* obtained,
Safely toward ihe public which, if its limitation must apply with equal force
breached, can form lhe basis of n civil in all prosecutions "arising out of acts
nrlion for negligence against (hr depart- alleged to have been committed while the
inenl l.undquist v Deportment of I'ub defendant wns operating or driving
Safety. .Sup ('l Dp No 2763 sFile No motor vehicle while intoxicated " Pena v
70761, 674 I*2d 780(19831 Stale,Ct App Dp No 245(FileNo 6174>.

Limitation for purpoaea othor than 664 I*2d 169 (19(13).

DWI progrcutions. - AS 2H 35.032(1)1 Former aubaeciion (I>) construed.
cannot rfﬁ restricted to apply solely lo See Graham v. Stale, Sup Ct. Op No
driving while intoxicated prosecutions, 2403 (File No 4092), 633 1’2d 211119811.
onil to the extent Hint Ihe statute, by Cited in Wilaon v. Stole, Ct App Op
providing that "achemical test shnll nol In* No 356 (File Noa 7523. 7526, 78331.
given" following n hrcnthalyr.er refusal. 112d 09B4)

Collateral references. — 7A Am. Jur Suspension or revocation of driver's
2d. Automobiles nod Highway TrnfTic. license for refusal to take sobriety teal, 88
C4 122to 132. 141 Al,R2d 1064.

601!J.S., Motor Vehicles, 4 164 16 61A Request before submitting to chemical
CJ S . Motor Vehicles. 4 593(11
Requiring mihfnntsinri lo physical exam- its refusal to lake teat. 97 ALR3d 852
ination or test uh violation of Itequenl for prioradministral .nn ofaddi-
constitiitioniil rights. 25 Al.K2d 1407 tional lest as constituting refusal to sub-
Admissibility in criminal cose of evi- mit to chemical sobriety teat wunder
dence that accused refuned to submit to implied consent Inw. 98 A lJttd 572.

scientific lest to determine amount ofnlca
hoi in system. 87 At.H2d 370. 26 Al.R4th

sobriety test lo communicate with counsel

Sec. 21Lii5.03H. Chrmicnl analysis of blood. <eUpon th(f tria] of
ﬁcm or criminal aton or é)roce va arnsin outofactaa ed to
ave een commltte rson Pera in r rlvm t?r
vehicle oro erﬁtllnﬂ]an a|rcrnft ora]w te hntom
amount of te person's hlood or breat attetlmea ge
shall)l ?]tvehrlse tot 86% owmg PreSLfmptlr(]JnS t of dcabal in h
ere was ercent or less eight of olcohol .in the
Ptsonsh Hor50 m|||pramsor I?ssofaxr?VYt P er 10% qﬂ liters of
he perso: %r?% rams or [ess n ocoho Rer MO Iters ofthe
Person 'S brent |ts resumed that lhe person wns nol under the
nﬂuenfe of mtoxmntm% iquor,

5 et ke i
than 1 mlfllgramso?ﬁ ? B qllPterso)f ﬁe ersonslg] dS
?r In excess 0f0.05 grams hut e?st n0.10 rantsofalcohol #)er 210
ttersoftﬁ erson's breath, that fact does not |vFr|seIo anx esum
fjontatt ﬂe?onwasor S not un ertn Huenceorl toxicati %
qu(? hut thnt fact may be considered with ot t(e{compete few enc

etermining whether the person wns under Influence of
mtoxwatmg liquor.

'M
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3 /Re ealed. S 171/t 129SI.A 1040
nsHere was 0,10 ﬁercent or more h}/ wejght of alcoho| in the

00d, o 80m|
eIso 'Sh oo

uence 0 In'[OXICHFIn%

E’ 38 ?tal%g %%% utgo?t ImllPaer[at

lgrams or more 0 H
nr 0.10 grains or more of alco
mﬁ sonsr reuth, it shall ¥ Presume that the perso wasun

r%ercent h We'%rt ofalcoh?l in the

ho!] er 109 \ltjélrrt%:f

s 0 alcohol per 100 milliliters of

thgc) The groytsmn ofénl fthis section ma notbeBonstrued to||m|t

leson ot eter
qhtoxmatln V\f 1quor.

other competent evidence &hrln% upon th e
person was or was not under the influence of

% 10 be co s|dereﬂ vulid under th% prowsmns or Ih|H sect|on the

aI analysis of t rtw)edponsmea(tj lood shall have h ge[]
orme accor Ing to met rove t|1_¥ the Dep artmento Heal
ent of Health an oclal Services |s

nnd Soclal ferw es. The DF par
Pthonzed

ol e el
SIS o? reatﬁ oryblooJ

EJEI’SOH trained accord mg to tech HI%UGS me
train

oapts)rove satis acto% ehChqutchmet 0ds ang sta ndards

IS estanlished ut trial t a
wbs performed nccordlnt% t0 approved met

E1t| ns of Indivi ‘[JaSIO

nt n chemical
hods nn stFndardsof

approved by t rtment alth and Social Services
ere |§ pEresum ! on that the tesé resu?ts are VB?d andS %urt er

Founda lon Tor Intr

erson's own choosing,a
gdml sfered at the direct

or mg (0] oPtam nna d|t|ona test
qa erptlgrcoenm%net\()ﬁegecre tﬁe }ac t
%vt dltlon | test, andtf

f ain sych a F
[KEWISE admiISSInie I evigence.

Ine test, Inclu
erson 0r the per
LA1971;am'§ 13ch 129SLA'1

Effect of amendment*. — The 1980
amendment, in aubaeciion Int. inserted "or
driving" and “or brenth" in the
introductory paragraph. deleted "on shown
by chemical nnnlyaia of the person's
breath” following “time alleged” in the

introductory pnrngraph. inserted the lan-

guage beginning "or 50 iiiilligi arna™ Hiid
ending “210 liters nf his breath" in para

nerBon tegtcetlonrr?;thehgt\//tle a hsu:la or a qualified
teé?tnman c?temtst regdlstere nUrse, or.0 tﬂuap ] tft?t
m|n|st?r nc emlcal testina d|t|on tot e test

a law enforcement officer. The n|ure

ENCe IS UNnecessary.
120 person 0

person aoes not I'ECUE

0 thﬁtlest taken a& the direction of

erson under ?rrest soght
or wns unable so to o, Is

go Upon t ?re uestnft erson who sutfmns toa chemical test nt
n re uest(f ét W enforce ent officer, t

Sgthe results of |t HImI
on's attorney. &

| Inf atlon oncerm
emaeavala tﬁt
Lam S o

A 1959
80; amSS 18 20ch 117SLA 1882

graph (11inserted the language beginning
"or in pxeefw of 50" nnd ending "210 liters
of his breath™ in paragraph 12». and
regaled paragraph 13», which read "If
there was 0 10 percent or more by weight
of alcohol in the pernon'a hlood. it shall be
presumed tliut the pcrnon waa under the
influence of intoxicating liquor "
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Tlic 19H2 umniilinrnl. In milwettiun Ini.
"or @jk ruling nn aircraft or a

watercraft winli* intoxiriilcd” for “under
(hr influence ofinUi«irnliug liquor" in Ihi*
introductory language mol nihh‘d para-

NOTES TO

Editor's notes. Anchorage v (Jeber.
Sup Ct. Op No 1824 (Kilo Non 3827,
+1011), 4037. 40461. 592 I*2d IIH7 (19791.
riled in the notea below, wan decided prior
tn the enactment of AS 28.35 035, which
nuthnri/ca the iidminiatrntion ofa chem -
cal teat without conaent in certnin circum -
atnncen lo determine the amountofalcohol
in hrcnth or hlood

The Implied Consent Statute wns
intended to provide an exclusive
method for obtaining direct evidence
ofa ..uspecl's hlood alrohol content, absent
hia <»r her express consent to the use of
some other form of testing. Anchornge v
(idter. Sup Ct Op No. 1824 (File Non
3827, 4010, 4(137, 4046), 692 1’2d 1187
0 979»

No other chemical leat allowed after
breath teat refused. — The express lan-
guagenfAS 28 35.032(al.coupled with the
legislative hiatory of the Implied Consent
Statute, leads to the conclusion that in
enacting (ho Implied Consent Statute the
legislature intended thnt once a breath
lest had lieen refused no other chemical
test would be allowed Anchornge v. (Jober,
Sup. Ct. Op. No 1824 (File Nos 3827,
4016. 4037. 4046), 592 112d 1187 (19791

In prosecuting a charge of operating n
motor vehicle while under the influence of
intoxicating liquor, law enforcement
ulTicinlfl cannot utilize the results of a
blood alcohol lent, when the blood used in
performing the test wnsextracted from the
accused against hiB or her will, after
refusal to aubm it to ii breathalyzer exam -
ination. Anchornge v (Jeber. Sup Ct. Op
N«. 1824 (File Nos 3827, 4016. 4037
40461, 592 P 2d 1187(19791.

“Chemical teat" means «ny chemical
teal. — The language of AS 28.35.032(nl
stating that efler refusnl lo submit to a
teat of the breath, “"n chemical test shnll
nol ho given." means any chemical teat, he
itofthe brenth, blood, urine or otherwise,
and noljust n chemical lest of the breath
Anchorage v. (Jriter. Sup Cl Op. No 1824
(File Nuh 3827. 4016. -1IKI7. 40461. 592
1*2d 1187(1979»

Alaska legislature has specified the
foundational farts nrreasary fur the
admissibility nf nchemical analysis nf

§ 2f1.35.033

graph (41; in M Ilimlimi (bl. substituted
“thin chapter” for "(lon section” nnd “100
iiiillililoin™ for "ItMI nihir centimeters",
mol in subsection dll. inserted “or Mood" in
(hr PirHl mol third sentcuccM

DKCTSIONH

breath in subsection till Wester v. Slate.
Sup Ct Op No 1106 (File No 21591.528
1*2d 1179 (19741, cert denied. 423 U.S
836. 96 S. Ct. 60. 46 I. Kd 2d 54 (1975).

Thia section does not specify the
method of proof of the foundational
facta, which is controlled by the applicable
rules ofevidence Westerv State, Sup. Cl
O0ii. No 1106 IFile No. 2159). 528 I*2d
117911974), cert denied. 423 1J S 836, 96
S Ct. 60. 46 I,. Ed. 2d 54 (1975).

Rigid proof of such facta not
required. — W ith the increasing occep-
laure und reliability of the breathalyzer
buscome nrrinxntion ofany notion ofrigid
proof of foundational facta. Wester v
Stale. Sup CI. Op No. 1106 (File No
2159*, 528 P.2d 1179 (1974), cert, denied.
423 US 830.96S CIl 60.46 L Ed. 2d 54

(1975)
Effect of last sentence of rjbaection
(d). — The lust sentence of auliaection <d)

merely defines the elements that must be
proved before breathalyzer test results
may Ih»adm itted into evidence, it does not
rnuke those results unassailable Indeed,
the statute createa only n presumption of
the testa validity Keel v. State. Sup CI.
Op No. 2063 (File No 4408). 609 P 2d 555
098(1).

Compliance with “"Hreathalyzer
Operational Checklist" required. —
The upproved methods of administering
the hrenlhnlyzer. established by the
Department of Health and Socinl Services
in accord with subsection (d) of this sec-
tion, are set forth in 7 Alaska Administra-
tive Code, $ 30020 Completion of the
Hreathalyzer Operational Checklist" is
the first of 13 procedures established for
proper teat adm inistration Completion of
the checkliat is required under subsection
till or thia seclion; however, absolute com-
plinnre in completing the checklist is nol
required in order to render lhe test results
valid and admissible in evidence Oveson
v Municipality nl Anchornge. Sup CI Op
No 1554 (File No 3434). 574 I*2d 801

(1978)
Effort of compliance with
“"Hreathalyzer Operational Checklist".
The “Hrenlhnlyzer Operational

t'hot kliNt" ih a simplified method of cstub
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bulling the adm issibility ofthe evidence It
furnished the court with a clear record
Hint all the substantive test procedure*
were accomplished, thereby minimizing
the possibilities of human error and failed
memory Thisthen warrants the presump-
tion under subsection (d) of this section
that the results are valid without uny
additional showing offoundational facts If
the checklist isnutcomplete, the presump-
tion of vuidity is inapplicable Hut it does
not necessarily follow that the test results
are, therefore, automatically inadmissi-
ble Oveson v. Municipality of Anchorage.
Sup CT Op. No 1554 (File No. 3434). 574
P.2d 80S 11978).

W here there has been substantial
compliance with the "Hreathalyzer
O perational Checklist" provision of 7
AAC f 30.020(1), and where the record
demonstrates that the test was properly
performed, the test results ore admissible
under subsection Id) of tins seclion.
Oveson v. Municipality of Anchorage, Sup.
Cl. Op No. 1554 (File No 34341.574 I*2d
801 (1978).

W here the checkliat for administering
the hreathalyzer test wns complete hilt for
one checkmark, all other pertinent data
were filled in, and there was
uncontrovertcd testimony thal the otep in
question was performed despite the failure
to check offthe box representing that step,
once the trier of fact believed the evidence
that the step in question was performed, a
proper foundation whs laid to find (he
results valid under subsection (d) of this
aection. Oveson v. Municipality of
Anchorage, Sup Ct. Op. No 1554 (File No
3434). 574 P 2d 801 (1978).

Compliant-*, with the 15-mlinute
observation pc:'od of 7 AAC
I 30.020(2) prior to the adm inistration
ofthe breathalyzer teatisarequirement
for the admissibility of the test results.
W ester v. State, Sup Ct. Op No 1106
(File No. 2159), 528 P.2d 117911974). cert,
denied. 423 U.S.B36,96S Ct 60.461, Ed.
2d 54 (1975).

W here aubatantial compliance with
the 15-minute provision is established
on the record, a prinui facie showing of
the foundational fact of the observation
period necessary to establish admissibility
is satisfied. Wester v Slate. Sup Ct Op.
No 1106 IFile No 2159). 528 P2d 1179
11974),cert.denied.423 US 83G.96S CI
60. 46 L Ed 2d 54 (1975), Oveson v
Municipality of Anchorage. Sup Ct Op
No 1554 (File No 3434). 574 P 2d HOI
(1978).

A clerical error by the hreathalyzer
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test operator ought not to render the
results inadm issible without a showing
that the validity uf the resulla is tainted
Oveson v Municipality of Anchorage. Sup
Ct.Op No 1554 (File No 3434).574 P 2d
8(11 11978).

Mere assertion that Ingestion waa
hypothetically possible ought not to
vitiate the observation period
foundational fact so as to render the
breathnlyzer test resulla inadmissible.
W ester v. State, Sup Ct. Op No. 1106
(File No. 2159). 528 P.2d 1179 (1974), cert
denied. 423 U.S 836.96 S.Ct 60.46 L Ed.
2d 54 (1975).

Personal testimony notnecessary as
to breathalyzercalibration orampoule
certification. — While il is required that
a qualified witness explain the functional
effectofthe chemical testing, personal tes-
timony isnotrequired as to the calibration
of the instrument or the accuracy of the
ampoules Wester v. State, Sup. Cl. Op.
No 1106 (File No 2159). 528 I».2d 1179
(1974».cert,denied. 423 U S 836.96 S Ct.
60. 46 L Ed. 2d 54 (1975).

A defendant can guarantee the
reliability of the reaulta of a
breathalyzer test by retesting the
ampoules. The ampoules are preserved
and the amount of fluid and the chemical
composition ofthe control ampoule are not
significantly altered by performance of tho
test Oveson v. Municipality of Anchorage,
Sup.Ct Op. No. 1654 (File No. 3434), 674
P 2d 801 (1978).

Defendant should be permitted to
check the specific ampoules used in
his breathalyzer test. !«nuderdnlc v.
Stale, Sup. ClI Op No. 1254 (File No.
2761). 548 P.2d 376(1976).

Since they could be evidence of pro-
priety of lest. — The leat and reference
ampoules could Ik*probative evidence of
the propriety or impropriety of the
breathnlyzer test. Lauderdale v. State.
Sup.Cl. Op. No 1254 (File No. 2761). 548
P.2d 376(19761.

Denial of right to analyze compo-
nents ia reversible error. — Where
defendant wns charged with operating n
motor vehirlf while intoxicated, denial of
the right to make an analysis of some of
Ilhe components of the hreathalyzer
innchme. that is lo say, to “cross-exnmine"
the results of Ihe teat, would Ik?reversible
error without any need for a showing nf
prejudice It would be ndenial ofaright to
o fair truil, und u fair trial is essential to
offordmg an licensed due process of law.
IMiuderdnle v Slate. Sup Ct Op. No 1254
iFile No 27611.518 P 2d 376 11976)

7



5 28.35.033

Discretion of district cnuri properly
exercised In requiring production of
ampoules used In biealhalyxer tent. —
See ljudrnlinlc v. Stnte, Slip CI Op No
1254 (File No 27611, MH P 2d 376119761

District court wan correct in sup-
preening reaulls of breathalyzer tent
where slate unchk- to produce
nmjK/ulcn used in leal — See Lauderdale
v. Slate, Sup. Ct. O»» No. 32M (File No
2761), MB P.2d 376 «-.5761

Rule announced geneiall) lo have
prospective effecthutaim Inhave par-
tial retroactive effect. - See Lsuderdal*
v State. Sup Cl. Op No. 1264 (FM.v No
27611. MB P.2d 37L (19761

Thia section contalnn no require-
mentinat advice of the right lo obtain
an Independent hlood alcohol test be
given, nnd itis notrequired by any provi-
sion of the slate or federal constitution.
Palmer v. Stale, Sup Ct. Op No. 2002
(File No 36511, 604 P.2d 1106 11979*

Cross-examination Improperly re-
stricted. - In a prosecution foroperation
of a motor vehicle while intoxicated, the
court improperly restricted defendant's
croM-exnmination of the person who
administered the breathalyzer test when it
sustained the stale’s objection to defen-
dant’s line of inquiry, where defendant
wns seeking through his attempted ques-
tioning to roise doubts in the jury’s miiw
regarding the reliability ofthe test. Keel o.
Stale. Sup Ct Op No 2063 (File No
4408), 609 P 2d 556 119801

Presumption in breathalyzer result,
— Under the wording of this section, the
hreathalyrer resultisdearly viewed ns the
presumptive equivalent of the amount of
nlcohol in the person’s hlood “el the time
alleged'™; in other words, at the time thnt
the offense was committed, not just when
the breathalyzer examination was admin-
istered I\»yle v Slate. Cl App Up No. 43
(File No 51151. 633 P.2d 300 <1981*.

Substantial compliance with regu-
lations. - Under subsection (d». even if
the state docs nol strictly comply with the
regulations, it enn still show that it hna
substantially romplied with the regu-
lations in order to establish o sufficient
foundation lo ndmit the bmithalyzcr
examination Ahsogaek v Slate. Ct App
Up No 147 IFile No 66611652 P 2d 505
(19821

Results of the breathalyzer test were
admissible even though the records for the
breathalyzer instrument allowed that it
had been calibrated at an inteival of 61
days instead of within 60 days an required
by 7 AAC4 30050 Ahsogaek v Stnte. Ct

AASKA SIATIETKS

App Up No 147 iFile No 6601t. 652 1| #
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605 119821
Breathalyzer packet admissible as
evidence. — The admission of the

breathnlyzer packetns n foundation for the
introduction of breathalyzer evidence in a
drunk driving esse is the introduction ofn
public record of factual OndmgH recorded
in the regular course of official business,
made independently nr.d well in advance
ofany particular piuaecution. nnd does not
violate the defendant’s right to confronts-
liar under the 6th amendment Slate v
Huggins, ClI App. Op No 127 (File Nos.
6535. 6595). 659 P2d 613 (19821
Documents referred lo as n breathalyzer
packet were admissible under the public
records exception to the hearsay rule
Stale v. Huggins, Ct. App. Up No 127
(File Nos 6535. 65951, 659 P.2d 613

(19821
Effect of nlcohol consum ption after
accident IsJury question. — Tho issue of

whfihor and to what extent defendant's
coniumption of alcohol nfter the accident
hut Itefore a hreathalyzer examination
nfT.'cted his breathnlyzer result was a
giestion which was properly left for the
j ity Doyle v. Stole, CI App Op. No 43
*File No' 51151, 633 P 2d 306 (1981).

/.pplied in Catlett v Stute Sup Ct Up
No 1752 (File No 3213*, 585 P.2d 553
(1978); Erickson v Municipality of
Anchorage. Ct. App Op No 238 (File No
7058). 662 I*2d 963 119831.

Quoted in Godwin v Stnte. Sup Cl.Op
No 1276 (File No 2793), 554 P.2d 453
119761, Simpson v Municipality of
Anchorage. Cl. App. Up No 57 (File Nos.
'945. 49(6, 5288). 635 P2d 1197 (1981);
Cooley v. Municipality of Anchorage. Ct
App Op No 114 (File Nos 5859. 6112.
61 ill, »*9 I' 2d 251 (1982).

Stated in Wren v. State, Sup. Cl Op.
No 1598 (File No 3156), 577 I*2d 235
11978* Lyle v.Stnte, Sup Ct Op No. 1944
(File N.v 3162). 600 I*2d 1357 (1979);
O’Leary * State. Sup Ct. Up, No 2003
(File No 3466), 604 I».2d 1099 119791
M unicipality of Anchornge v Serrano. Ct.
App Op No 115 (File Nos 6447,6724,
6725). 6-19 I*2d 256 (1982)

Cited in Sullivan v Municipality of
Anchorage.Sup Ct Op No 1617(FileNo
3357). 577 P2d 1070 11978). Reeves Vv
Stole. Sup Ct Up. No 1924 (File No
31611 599 I*2d 727 119791 Nygren v
State. Sup Ct Up No 2164 (File No
4219). 616 1*21 20 (I19NO), Graham v
State, Sup Cl Up No 2403 (File Nn
4092). 63.1 I*2d 211 119811 Morris v
Farley Enters ,Inc ,Sup ClI Op No 2636

148
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(File Nos 6013. 6042). 661 I*2d 167
(1983); I'ena v State, Ct App Up No 245
(File No 6174), 664 P 2d 169 (198.11

Collateral references. — 7A Am Jur
2d, Automobiles and Highway Traffic,
80 361. 375 to 380

61A CJ S.. Motor Vehicles, i 633(2)

Admissibility and weight of evidence
baaed on scientific lest for intoxication or
presence of aLohoi in system. 127 ALK
1513, 159 ALR 209

Degree or nature of intoxication for
purposes of statute making it n criminal
offense to operate an automobile while in
Ihat condition, 142 ALR 555.

Validity, construction, and application
of legislation creating presumption of
intoxication or the like from presence nf
specified percentage ofalcohol in hlood, 46
ALR2d 1176, 16 ALR3d 748.

Qualification as expert to testify as to
findings or results of ocientific test to
determine nlcoholic content of blood, 77
ALR2d 971

See. 28.35.034. Surrendergf
license or permit to operate or dri

ermit to th

0r a new license oh provide
129 SLA 1980: am 8 2L ch /

Effect of amendments. — The 1980
amendment inserted “operate or" in ihe
first sentence

The 1983 amendment in the first sen-
tence deleted “"suspended or" preceding
“revoked,” revised the internal reference,

NOTES TO

Quoted in Graham v. Stale. Sup Ct.
Op No 2403 (File No 40921.633 I*2d 211
(1981)

Cited in Anchornge v Geber. Sup Ct

Collateral references. — 7A Am Jur
2d. Automobiles and Highway Traffic
{ 141.

60 C.J.S, Molar Vehicles, 5 164 24

de artment on recel
e period of revocation h dﬁ ire
nw

V fiiici.ks

§ 28.35.034

Constitutional right ofone charged with
intoxication to summon a physician at
accused's own expense lo make lest for
alcohol in system, 78 Al.R2d 905.

Admissibility in criminal case of blood
alcohol test where blood was taken from
unconscious driver, 72 ALR3d 326.

Necessity and sufficiency of proof (hot
tests of blood alcohol concentration were
conducted in conformance with prescribed
methods. 96 ALR3d 745.

Admissibility in criminal case of blood
alcohol lest where blood was taken despite
defendant’s objection or refusal to submit
tu test, 14 ALR4th 690.

Destruction of ampoule used in alcohol
bfeatli test os warranting suppression of
result of test, 19 ALIHIh 669

license or \P%mllt A erson wijo.
Ve n motor h

under AS 28.15.1C5 or AS 28.15,181 h||u|| surrender the
Bt enotlce of the rcvocntlon Atter

ns e I] [EVOKE
ICeNnse or

Gl

and mnde n minor word change; deleted
the former second sentence, regarding a
three-month suspension of Bn operator's
licenae; und in the last sentence substi-
tuted “"period of revocation” for "three
niouthH"' period "

I
19831

DECISIONS

Op. No. 1824 IFile Nos 4016, 4037, 3827,
4046). 692 I*2d 118711979); Pena v Stute.
Ct. App. Op. Na 245 (File No 6174). 664
P 2d 169(1983)
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« 2H35.035 Ai anka Statutes 5 2835 dio

Sec. 28, 35?35 Administration of chemical fests Wrthout
ﬁnsent ﬁlln erson Is un erarm Rrano ense arising out ofacts
?ed to'have heel) committed while the person was driving a motor
veh hile intoxicated, nnd that arrest results from an accident that
auses qeu rJ) v\ysrcar ury toanother erson, a chemic tesémay
eadmrnrster to the consent of the eIson arr ?te to dete
the amounto cohol In that person’s breuth or, blood.
erson who IS unconscros or otherwise in U condition
en that erson |nco LIeo refusal Is considered not to have
wrt ra nt e nsent aun erA?128 3h.031<n)and a hemrcn
test moy be a mrnrt dto etermine the amount o alcoho In that
Person breath or erson Who IS Unconsclous or otherwise
ncapable of refusnl need not tie pinced under arrest before a chemical

test ? %a mrnrftere

o st e e TS £ R
Ibmrt }o acptem?caf test provi edB AS 8p35 832 and 25 0.034.
f§ 21 ch 117 SLA 11)82 am § 22 ch 77 SLA 1983)

Effort of amendments. — The lilH.l revised the internal reference in the
amendment in subsection tnl nulxlitulod preoent firal oentence and added the
"an offense driving Omotor vehicle” for precnenl second sentence
“the crimrofdriving” nnd in aubaeciion <))1

NOTES TO DECISIONS

Staled in Copelin v. Stale, Sup. Ct Op No 245 tEile No 6174), 604 1’2d 169
No 2617 (File Nob 5467. 57UBI. 259 1*2d 1198.11
1206 (I9H3I, Pena v State, Ct App Op

Sec. 28 35.030. Forfeiture ofmotorvehrole éalAteroonvrctron
ofano ense unoer 5 28.35.030 nr AS 28.35.032_.nval mgamutor
vehicle o atd/Ipe or whic adnvers ||cense IS required, f tnte ma?{
ove the coyrt tc order hefor? ure of the motor vehicle anolvedr
the commission of the ofTense If the convicte J)erson as been prevr
ousl convicted n this or another Aunsdrctron f more thhn one of the
|nﬁ; ensesor hos more than once been previously convicted of
one of tfie following orlenseB:
rrvrr\tl\ﬂ K\/ % |ntoxr(:ﬁted under AS 28.35.030 or another Inw or
ordl ance th substantially similar elements; or
EZE) refusal to submit to ﬁch mical teft under Aﬁ 28.35.032 or an-
other low or ordrnanoe with su stantragsrmroreements
bg( For ur%)?eso th I? sectron convictions for both drrvrnﬂ while
into rcgte otrefusnl to su rrgrt ton chemical lest of brepth un e
AS 28 311a3 IT arising out o asrntltetransactron and a single
nrrest, ore con |dereo| one revrous conviction
cg Uﬁon receipt of a motion for forfeiture, the court shall schedule
aring on the matter and shnll notify the state andthe convicted

150

tit

§28.35.037 Mount V kiiii ikm 5 28.35.037

erson of the trmﬁ nP grnce set for the hearin t Al the heannr]; the
ourt ma ordert e fofeityre of the motor vehigle it the courl sttrng
Ithout d] ¥ determine cr{a repon erance oft eevrfdencethat i
for erture of he motor vehi serve one or more of the following

hfe% deterrgnce gf the convicted person from the commission of future
nses under AS 2s.35.030;
2) protection of the safety nnd welfare of the public;
® detergence of other persons who are potential oTenders under AS
28.35.030;
(tJ cBsion of u lic condemnafi |on of the serious or aggravated
nature of the convicted person's condlct.
td) Upon forfeiture of a motor vehicle the court ?hnll require the
surrender of the registration and certificate of title of that motor vef-
8|ee 0Trhrr%erre[g|strat|on 'Ind certificate of title shall be delivered lo the
I 1f not rclenscd under AS 2s.35.037. @ motor. vehigle fofeited
unger IS se%tron énaxrhe disposed of nt the discretion oF t?r oepart
ment. (3 23 ¢ 1983)

Sec.,28.35.037. Reng sion nf for]ertures (nl. Upon' rec rvrng
notice from thecottrt tetrmeand acesetforaheann under A
28,35 t] Bovr e 10 everX erson who Lob an ascer-
tainadle owners drg or security Interest in the motor vehicle written
notrcet at inclydes

a description of the motor vehicle;

2 the time nnd place of the forfeiture hearing;

the legal authority under which the motor vehicle may be

onfelted;
eﬁr)cl Qotrce ofthe right to intervene to protect the interest in the motor

h) At.the hearing, a person who clajms pn ownership or sec

{ 2est in the moto?vehl?cﬁe must esta%hsh Byaprepon eranceo tlr%
evrdence that

&} ehpetrtroner hns an interest in the motor vehicle acquired in

E[) Bers n oth]er tth the petrtroner was convicted of the offense

th resfte mtt eforﬁr r#]e nnt fice. d ot
efore partin e motor. vehicle, the petitioner did no

ngtvorhavepreaso%ame cause to beheve th it w Téhe used In the

commrssron i o“esnlsgs the re urrement of this section, the

erson sa
cowt sherfD rder that nﬂa[n%untq yul to th Slt&e o%th] e petitio er
|nterest|n emotorver totgﬁ]etrtroneror eco s L

orﬁtert emotorvehrce ensedt epetrtronertoget erwrt
title to the motor vehic
5l
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Ai.ahka Statiitkh

5 28.35.040

gdl KorfeiUtrc of n motor vehicle under. AS 28 '(1G | |n without

evr [J#dme to the n%ht nnd dues
un Interest emotor Ve

See, 28.35,038. !\ﬂumm al.
Notwnhstandln othe \}3 viSion
Pt nn ordma, ce ro ding for

0tLor ve icle |nv0ve In the commiss

|c|eeXt{892“5 the %Inu y 8 r}crednor

m&owdment and . forfeiture.

S IB title, . munici alltF/ Inny
the | |mPoun ment or forfeltufe o a
on of an o ense under A

2.0ran ordlnance with elements substantiall 5|m-

30,28.35.03
|Iar to AS 2 15 030 or AS é8 30.03

section IS nol qwred () ezézocrhs%egt'_ wit

adopted under this title.

Anor in ncea(fo ted under this
this t|tepor regtﬂatmns

Article 3. fteckless and Negligent Driving.

Section
40 It*ckle*a dri’ing
46 NeKliK«*nl di.ving

Sec. 28.35.030. lieckless drivi

vehlclf In the italfeh In a manner t ¥
el S
Isregard of 1] or a

éqgreet at the consclous

mc\;N (nl A éaerson who drives a motor
hich reat?s a sulfstannal iand
Ity of reckless

allure to percelve it

constif tesaﬂrossd viation from the standurd of conduct thal a rea-

the 3|tuat|on

SO&\A 0 ng| to s%rrveﬂl driyin iIty qra.misdemeanor
@ i %?0 % ine 1 ot mote (U1 SL900 & by imprisonment

IS punis
for S]Ot mO{et an qne ar or

Lawiully conduct ﬂatbltlgble snowmobile, mitorc?/cl%orother

motor veh |ce racing or 6

197

0N events are not s

S|0n ofth|s section (5 CLA 1949 a
% A 1951 2ch jvil
am>5 46 ch kY SLA 19 1 am§6 ch 74 SLA 19741

£0 not more t

the provi-
1 SLA 19§7 amb | ch 13 SLA

NOTFS TO DECISIONS

Codification of common-law stan-

dard of care. -- Thi« section and AS
28 HR 048, dtfininit rciklcss and negligent
driving, do not net forth precise standnrda
of care, hut merely notify the wusual
common-law Btandunl of cr.rc Dailey v.
Lenord. Sup Ct. Op No 21(18 IKile Nil
46961, 625 1>2d 849 119811

Specific conduct not proacrlbed. —
This section nnd AS 28 35.045, denning
reckless and negligent driving. d» not
proscribe specific conduct, but rather stole

that n person shnll not drive a motor vehi-

cle in a manner which creates an
unjustifiable risk Dailey v lenord, Sup
Cl. Op. No 23081Kile Nn 46961.625 P.2d
849-19811.

Risks to safety of general public. —
Reckless driving involves riakn to the
safely of the public nl Inrgr. Colder v.
Suite. Sup CIl Op. No 2224 (File No
42931.610 P.2d 1026 HI9HOI.

A defendant was not placed In
double jeopardy by bin conviction of the
lesser included ofTense of reckleat driving
nn n felony charge of nssault with a dnn-

152
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grrmui weapon even though a mimic-
rncunor charge of rrcklca* driving hnti
already been adjudicated ogninnt him
hccauac, although the charge* arose out of
the some general incident*, (hey were
based on different conduct during thnt
incident Cslder v. Stale, Sup Ct Op No
2224 (File No 4293). GI19P 2d 1029(1980).

Trooper arriving at accident scene
cannot arreat for reckless driving
without warrant. — The Alnnkn legiidu
lure hns classified both rcckicRS driving
and operating or driving sn automobile
under the influence of intoxicating liquor
as misdemeanors Thus, n state trooper
who arrived at nn accident scene could not
arrest a driver without n warrant for
either rcckleca driving or drunk driving
since neither cf these offenses was
committed or attempted in hi* presence
Layland v. State, Sup. Ct. Op. No. 115(»
(File No 2294).535 P.2d 1043 (1976*. nfTd,
Sup. Ct Op. No 2739. 549 P.2d I1H2
(1976), overruled on other grounds. City of
Anchorage v. Geber. Sup. Ct. Op. No 1824
(File Noe. 3027, 4016, 4037, 4046). 592
P.2d 1192 0 970).

Sentencing considerations. — W here
it was undisputed at trial that there were
three people in the rear of defendant's
pickup who were extremely vulnerable in
case of any accident, the judge could
properly consider this factat sentencing in
evaluating the extent of dcfendonl's

Collateral references. — 7A Am Jur
2d, Automobiles nnd Highway Traffic,
ii 312 to 320.

61A CJ S.. Motor Vehicles. M 609 to
624.

W hst amounts to gross or wanton negli-
gence in driving an automobile precluding
the defense of contributory negligence, 38
ALR 1424. 72 ALR 1357. 92 ALR 1367,
119 ALR 654.

vehicle in the state in‘a Manner wi

M oron V kiiiit. ks

hooom

recklessness, even though he could not
properly consider the fact that they had
died from defendant's recklessness
lluckabyv Stnte.Ct. App Op No.39(File
No 51971,632 P 2d 976 (1981).

Considering uncounseled moving
violations In sentencing held harmless
error. — Any error which might have
occurred by reason of tho trial court's con-
sideration oftwo uncounseled moving vio-
lations in determining the sentence for
negligenldriving was harmless where the
court aUo considered three counseled
moving violations and where it did not
restrict or suspend defendant's license but
imposed a fineof? 100, which waso.Jy $25
alwve that suggested by defendant's coun-
sel. McKenzie v. Slate. Sup. Ct. Op. No
1029 (File No 2012). 520 P 2d 791 11974)

Sentence upheld. — Severity ofdefen-
dant's ofTense within the crime of reckless
driving and (he need to deter him. todeter
other*, and to reaffirm societal norms
justified a one year sentence lluckshy v
State, Ct App Op No. 39 (File No. 5107),
632 P.2d 97511981)

Cited in Hood v. Sinedley, Sup. Ct Op
No. 800 (File No 1406), 498 P.2d 120
(1972); Williford v. Stale, Sup. Ct. Op. No.
2751 (FileN 0.6986). 674 P.2d 1329(1983);
Wi ilson v. Stale, ClI App Op. No 356 (File
Nos. 7523, 7526, 7833), P.2d
(1984).

W hat amounts lo reckless driving
within statute muking reckless driving of
automobile n criminal ofTense, 86 ALR
1273. 52 ALR2d 1337

Definiteness and certainty of statutes
prohibiting. 12 ALR2d 5B0

Reckless driving as lesser included of-
fense of driving while intoxicated or sim -
ilar charge. 10 ALR4th 1252.

Sec. 28.35.045, Negllgentdrlvm%%( ) A person who drjves a motor
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neg |(11ent

Who, nsaresutoft [Jreatono
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that a
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Alaska v atiin

§ 2fl.3fi.04f

ident
w a?)ear(anlneﬁtc?d mt ﬂ|e defendant, took evasive mlion tnnviid ny
U licrHoi, |nc|ud|nlg tin* defendant, stopped or sloped down

g the defendant or th." defendant’s
\9| IS N leaacr oTcd |rre than, and

Hg nndag son ch rrgdwnh
rec ean nvmg niny he convicted of the leaser offense of negligent

rovide

nvlng gerson 8gn\£ﬁted% ne ||gLen

nt driving ia qui nn |nfra i
d(ljn adglttor? n co i

Of usPen the ersonsgnvers ||cenae under AS 28

y conalucte

%wnsot |ssect|0n (])] T4HI

19ah

Revifjr's notea. - AS 28 15220,
referro. to in to of this aection. waa
repeal/d in 1978. The present provisions
for Mserclionary court limitation of

licenses nre found in AS 28 15201 The

NOTES TO

Codification of common-law stan-
dard of care. — This section and AS
28 35 040, defining reckless and nrgligent
driving, do not set forth precise standards
of care, but merely codify the wusual
common-law standard of care Bailey v
Lenord, Sup CIl. Op. No. 23(18 *Kile No
4696), 625 P 2d 849(1981).

Specific conduct not proscribed. —
This section and AS 28 35.040. defining
reckless and negligent driving, do not
proscribe specific conduct, but rather state
that a person shall nol drive a motor vehi-
cle in a manner which creates an

Collateral references. — 7A Ain Jur.
2d. Automobiles nnd Ilighwa) Traffic,
55 321.322.

filAC JS.Molor Vehicles. 5 612

(()IOT V ICG racmg 0r emut)qltpd)rs)l

m |m|t
e, snowmobile, motor %orother
events are ot su Z!ECt 0 the _provi-
197-1; tun § 6 ch 241 SLA 1976, am

present provision* for mnndutory suspen-
sion of licenses for certain violations tAS
28 15 1811do notinclude a violation ofthia
section in the grounds for suspension

DECISIONS

unjustifiable risk Hailey v Lenord, Sup
Ct Op. No 2308*Kile No 4696). 625 P 2d
849 (198!)

Negligent driving ia an infraction,
not an offense for double jeopardy
purposes, and pleading no contest to
negligent driving does nut preclude a sub
aequen! prosecution for the offense of sec-
ond-degree assault Carlson v. Stale, CI.
App Op.No 339 IFile No.73381,67G I\2d
603 (1984).

Cited in Williford v Slate. Sup Ct Op
No 2751 IFile No 5986). 674 P.2d 1329
(1983)
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Mmtm Vkiiicikh

4 28.35.050

Article  Duiieti Following Accidents.

Section

50 Action ofoperator uim.edi ttely iffer
iiccident

60 Duly of operator to give information
und render Hsaistnure

70 Emmination nr impounding before
repair

80 Immediate nolice of accident

See 28.35.050. Ac lon of operator immediatel

golr\n gg}tﬁrator ofnve |c| involve

e accident or. ns close to It a
e scene unt|| the operator M) a?

erson shal imme atet%stt()F e vehicle nf't

Section
90 Keiuh-ring of report by others
Form of reports
]10 Penalty for giving false information
in report or failing to report
12) Illae of accident reports in evidence
130 Kolae report or destruction of evi-

after accident,
In naCd ent suttn? n |n(tury
e Scene

return 1o, and rer?atn
the requirements U

i

erator of a vehicle mvolve% |n on accident res ’tt%on(l

T e 0

?21 nac E) nvehlcle dnven or atte
ate ﬁo the vehicle at the scene of t
os ible and return f0, and remain at, the sceneo f the accl
op%rator ns fulf |fed the reﬂunem nts of A
xglt\{gn dl ﬁctdent resulfmsqoon

ertat}e reafOH Je means an eff B

e

The operator of o vehicle |
| ama 0ave ICGWIC IS
the scene ot the accident and un
) ocatea noti
velceo the name and a
Ve |cestrJ<|n

unattended ve | e cannot he

the 0 eréororov
{the unattend re\S/gh?fle If the operator or owner of the
Focate then t 8 MW

ggl erson S
e acClae '[OH]SCQ%HO It
ent unti

Immediate

Her 0

€0 erato?rgHgod unatte? tﬁ

oWner 0

erator ? eave In

a conspicuous ace In or upon the unattended vehicle, a ertln%

venic
1949; am 5 1¢h 69 SLA 19601

NOTES TO

Both this uectlon nnd AS 28.35.060
define the duties of driver* of motur
vehicle* “involved in nn accident.”
Drahoah v. State, Sup. Ct. Op. No. 485
(File No. 849). 442 P 2d 44 (1968).

And constitute an Interlocking statu-
tory scheme. — It m apparent from a
reading of AS 28 35.050(d) and AS
28 35 060(a) that together they constitute
an interlocking statutory scheme
proscribing conduct commonly known *s
"hit and run” drivirg Drahoah v State.
Sup Ct Op No 485 (File No 849). 442
P2d 44 (1968)

Separate offenae*. — leaving the

SEHETEnt o F s of I cccgen 505 b ALLA

statmg the name and address of the opel até)r and of the awner of th

DECISIONS

scene ol>*n accident » » aepirn’'c and di*
tinct ofTense from the crime of fa*In e lo
render asr-itancr. Drahoah v. S'r.le, Sup
Cl. Op No 485 iFile No 849).4'i2 P 2d 44
11968).

Violation* of subsection (a) are pun-
ishable under AJ>28.35.230. Drahosh v
State. Sup CI Ct* No 485 (File No. 849),
442 P.2d 44 *1968).

Quoted in Miller v State, CI App Op
No 135 iFile No 5429). 652 P.2d 494
11982).

Cited in Atchak v Stnte, Ct App Op
No 036 IKile No 4435), 640 P 2d 135
(1981)
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Collateral references. TA Am «liir
2d. Automobiles and [Ili*tiwuy Traffic.
99 289 In 295

filA C .J8, Mnliir Vehicles. 99 674 (a
6H3

Constitutionality. construction, and
effect of statute in relation to conduct of
driver ofautomobile after happening of an
accident, 16 A 1.1t 1425, 66 ALR 122H. 101
ALK 911

Failure to atop nr oilier conduit nfter

Sec. 28. 35 060. D e

render anaifltnnce. at]yThu 0 rator of uve
v\%nt resrﬂtrngnrn mrﬁr t0 or death ofa er onor ama e to g venic

|ch s arry
daress, and vehic
rator or 0ccuU ant
|tg nnd shall ren
tance |n makin arran%
son b sician nnd trnna

Alaska Staid iks

ded hy a person |vet
|censeu ertot e ftt sonstruc

tatron in a manner wh

$ 26 35.060

julonmhile accident nn supporting claim
for exemplary dnuingp*, 156 ALit 1115

Applirnhility of criminal “hit-and-run”
ntatute to acrideuts occurring on private
properly, 77 ALH2J 1171

Necessity and sufficiency of showing in
o criminal prosecution under a
"hit-and-run" statute accused's knowledge
ofaccident, injury, oi damage. 23 / I/.i'ld
497

rtor. to ﬁrve in ?rmatron ang
icle involved inan acri-

e

ratorsname
rrnure ?
cle

erson attending, vehr

er t0 anY REI’S nin ure reasona %assrs-
e

ts for attendance UP%H eper

WI not

cause urn [ njury, 1 a SR] Fﬁ\c for medical . treatment 1f. it |s

P arentt nt treatment |s esi
Ing of assistance or ot er c?
nrn ra hevrdenceo th e ||n

Under no crrcumstances |Ts }1

liance with rovrsrons of this

of nn ogerator for the accl en}
eclign, n person wno fails

rn cept as rovre £ F
co W an?/ ere urre tsofthis section |su onconvrc
shable m

not more t nn
Berson |ncn acrla

hyfrcall eo com

A erson 0 nrsto
egardi gassrsnn nn in ure
Imprisonment for [h ore
than $10,000, or ot |s
Inca| ac itated'h
Incapable 0 c wit

he
1949; am 8§l 1 ch8 SLA 19681

NOTES TO

Thifl section docs nol codify n
common-law crime but rnthcr crculci
a new alatutory offense. Kiniuklmik v
Stole. Sup ClI Op No 17111 IFile No
.11771,581 I*Jd 25 119781

On its face, thia seclion appmrfl
conBlltulionH Ily defective for ila

th nccrdenlt]to t e extent that th

tjon
sonm rnot moret an one Oy rorb nne
£s
% the ccrdent

This provision does not apply to a
e extent that the person is

wifh the requirement.

with u re nement of this s ctgrn

son IS, uo nvrctfr unishaole

as or f not more

rovrsr ocs no ErS
requrrement I%()r¥5l C SIC&?X

DECISIONS

failure lo require criminal Intent, or
more particularly, for its failure lo require
Ilinl o person knowingly fails lo rentier
assistance Kimoktonk v State, Sup CI
Op No I7IM iFile No 11771,581 PM 25
IPJ7HI

156
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I 28.35.0fil)

On ila face thin section does not require
Ihai u perann have knowledge nf llie am -
deni or of the fart that injuries liuve
resulted In Ik*guilty of a fvriuiin crime
Thu* the statute appear* lo hold a perron
strictly liable for failure to render assin-
lance even if he in unaware of nny
wrongdoing, i.e.. unaware of tho circum-
stances giving rise to Ihe duty nnd thus
unaware thnt he ia in fact failing lo do the
required art Kimoktonk v Elate, Sup ('t
Op No 1704 (File No 3177). 5H4 1*2d 25
119781

Out the requisite intent may |nTread
Into the statute by implirH tion.
Kimoktonk v Stale, Sup Ct Op No 170-1
IFile No 31771.584 P 2d 25 (19781

The legislature intended dial criminal
liability under this section attach only
where the operator of a motor vehicle
knowingly faila to atop and render naais-
lance. The atalule requirea on nftirmstive
courae of action to be taken by the driver
and il necessarily follows that one must lie
aware of the facta giving rise to this affir-
mative duty in order lo perform auch a
duty Kimokloak v State,Sup.Ct. Op. No
1704 (File No. 3177), 584 P.2d 25 (1978(.

When criminal liability under sub-
aection (c) attaches. — Criminal liability
under aubaeciion (c) of thia aection
allaches loodriverwho leaves the scene of
an accident where the state can prove by
direct or circum stantial evidence that the
dnver actually knew of the ir\jury or that
he knew thBI the accident wai of auch a
natur* that one would reasonably antici-
pate that it resulted in injury to a person
Kimokloak v Stale, Sup Cl Op No. 1704
(File No 3177). 584 P2d 25 0 978)

Intoxication. — Where one ia charged
with failure to render assistance under
this aection. nnd where there iaevidence of
intoxication, the jury may conaidcr the
fact that the accuser) waa intoxicated in
determining whether he had the rcquinite
knowledge Kimokloak v Stnte, Sup CI
Op No 1704 (File No 3177*.584 P 2d 25
119781

No error in manner In which alalc
permitted to argue clement of know I-
edge to Jury. — See Alchnk v. Slate, Ct
App Op No 036 (File No 44351.641) P 2d
1350981)

Collateral references. 7TA Am_ .fur
2d. Automobiles nnd Highway TI'ElI’l
§5 289 to 295

M ount Vhiii'l.Lkh 5 28,35.060

Instruction thnt the jury could find
knowledge of injury “"where the circum-
stances were such that they would lead a
reasonably prudent perron to assume that
an arndent resulting in injury” must have
occurred was erroneous, since it is not the
reasonable perron who is on trial hut the
defendunt nnd it ia the defendants knowl-
edge which must lie proved and nol Hintof
a hypothetical reasonable person
Kimokloak v State, Sup.Ct Op. No 1704
(File No 3177).584 P.2d 25 (1978)

W here the trial court's first instruction
on the elements of the ofTense of failure to
render aid adequately apprised the jury of
all necessary elements with the exception
ofthe element of knowledge, but two addi-
tional inatructiona specifically addressing
the element of knowlrdge conformed pre-
cisely to the requirements of Kimokloak v
State. Sup CIl. Op No 1704 (File No.
3177). 584 P 2d 25 (1978). no error was
committed by (he court in instructing the
jury. Atcliak v Stale, Cl. App. Op. No 036
(File No. 4435). 640 P 2d :35(1981>.

The crime of leaving the acene of an
accident is not amenable lo civil com -
promise. Ilenael v.Stale. Sup Ct.Op No
1755 (File No 3719). 585 P.2d 878 (1978).

The actconstituting the crime ofleaving
the scent* of sn accident is the failure to
slop and rnnk«< Ihe necessary exchanges of
information or assistance sfler the ncci-
dent hns occurred. This omission is notone
which causes injury to the private citizen
within the meaning of the civil compro-
mise statutes Settlement of the claim for
injuries resulting from the accidentcannot
settle the state's claim for a violation ofits
laws Ilensel v. State. Sup Ct. Op No
1765 (File No 37191. 585 P 2d 878 (1978)

Ten-year sentence for failure to
render assistance affirmed. See
Koscndiiht v, State. Sup. Ct Op No 1807
IFile No 4087). 591 P.2d 538 (1979).

Applied in l.upro v. Slate, Sup. Ct Op.
No 1900 (File Nn 2987). 603 P.2d 468
(1979)

Quoted in Thibcdeau v State, Sup Ct.
Op. No 2182 (File No. 43251.617 I\2d 759
(1980); Miller v .State, ClI App. Op No
135 (File Nn 5429). 652 P 2d 494 (1982)

6lAciIs. Mntnr venicles, 91 674 In
M3
Violation wuf statulr requiring one
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5 28.35.070 5 2835080

involved in an accident (o atop anil render Sufficiency iff compliance with require
aid nn affecting civil liability. HO Al.lt2d nientofcriminal "hitand run" atatulc that
299 motoMHt identify liiniHelf. 48 Al1.KJd 686

Alaska Statutes

Sec. 28.35.070. Examination or |mpound|g before reparr A
ereon may not mn eor(have lude repairs to %rn

eor nu toa
otorv |ceWh|ch ?ou een ca se erson
pror%ert without Tirst notr |n the Dep a mento
chiefofpofice, nﬁrnheabsenceo ese, the nea[]est olrﬁcrnuaoroth [
e ceo ICer, 'WhQ S dal Immediately examine the veh make a
re ort su%scnbe t]e Derson rg 8 se custqay the venicle then
pyoft e report Shall fie mailed or elvere 0 the Department
OfH afet Ifnoofrcral mwrthrn 10 miles of the plucg herethe
vehicle Is brought for re arr then no notice or examination Is required,
If there IS grotind for thng thnt the vehiclo wan involved In a
?hsron Wi aPer ont e shall be Woum\ed atthee gﬁnse
ner Ich t ecnsté)dra shnll have a rer} be
aceessi ?ytoo Icers deta toternvestrgatron tecaseunt
rﬁlease IT, however, there r! no reason to suspect that the umP e to
emotorve |cev‘roncau ﬁo lisiop wit gﬁrsonor rP
repair of the venicle atthorized by the officer in

mvestrgatron at any trme after the ex |rat|on of 24 hours therea ter
(8 50-5-0 TACLA [-19;am 5 2 ch 123 SLA 1959)

NOTES TO DECISIONS

Applied in Luprn v SUite. Sup Cl Op.
No 1960 IFile No 2987). MU P2d 468
(1979)

Collateral ref'rencee. - 38 Am Jur Lien for storage of automobile, 31 ALU
2d. Garages, 'ml Parking and Killing 834. 48 Al.R2d 894.
Stations, 85 ’40, 144 to 151 Lien for towing or storage, ordered by
61A CV S, Motor Vehicles, 55 726, public officer, of motor vehicle, 85 Al.KJd

748(d). (c) 199
080. Immediate noli eofaccr wThedrr er
r toorgeat 0
a person rtota ert dama eto n ag#ar nt extent of $500 or

28.3

veﬁrcﬁe mvoned |n an accrdent resu trn in bo

more s aI immed at the cketme sofcomm%rnrcatron Ve
notice of the accident to he lo aI orce deﬁartmentr the accident
O%r];gr; within a municipality, otherwise to the Department of Public

e e e e
9<lt n/tofgSOOormore hnl? within 1 daﬁs nt{rertrn gacr:rdent rPrwarr}
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V peace Oric

% e f rm ofaccrdent reBort
B from any

|c|e Involv:
artment.

investigates a motor vehcle accl
either tt

etrn el vestrgagon
toto Department of Public Sn
D An ccrdentr port |sntre
W ors grncnlpn eg
rncapacr
a|n5 ch 69 SL A
3Ch 123'SLA 1959; urn

ocul police

N [y P

SUPFPO meptﬁerggorts whenever the orrgrnal r
(el Ever% law en 0rc ment offrg

Vkiiiites 9 2835080

e Dopaeiment of Publjc Safety ami
tne accl gent 0ccurs wrtnrna unic-

renﬁrrred under this subsection If the accident Is

regurred under th}ofth 'S Section can
epartment of the Department of

uire the driver of[
gort st rre made to file
port Is Insufficient in lhe

erwho, in t eregular courf ofduty,
ent for'which ur8port m-Isl he mu

e uf pnd nt the scene of the a rdent or Lhcrcufler
rntervrewrn ttne artrcrpantst/wrtnesses shaCI within 21 oursafb)(

ard n written'report of tho accicent
%rred unﬂer this sectron rom a Per-

ma |n4%t ereHort urrngnt %)
#

50-5-H b CLA 1949, ded
ch 144 SLA 1977

NOTES TO DECISIONS

Self-Ilncrimination. — Apia-linnt'a
admission thal he waa driving vehicle in
question at time ufaccident waa mil innd-
miiinaiblc under the fidli nniendmenl to the
United States t'onalitution and Alaska
Const, art I. 4 9 aa lining compelled hy
Illia section, since tins section dues not
require any incriminating information,
hut merely requites u person who ia
involved in an accident covered hy the

statute to give notice ofthe uccident lo (In-

appropriate police deportment Crenry v
Slate. Ct. App. Op. No 252 (File Noa
6777. 67781, 663 P 2d 226 (1983).

InvestlgaUng officer' written report
ofan accident ianot admlauible in evi
dence wunder (llia aection Mcnnrd v
Acevedo, Sup. ClI Op Nn 364 (File No
63G1. 418 112d 766 119661.

Admissibility of inveatlgating offi-
cer™ observations. Although under

Collateral referencon. -- 7A Am Jur
2d, Automobiles and Highway Traffic,
5 160.

61A (!J S . Motor Vehicle*. 5 674

AS 2835 120 a written re,sirt itself is
generally inadmissible, lhe police odirer
who investigates the accident moy testify
to the nhm-rvnliuita winch he mnde in pre-
paring lIlie report, and his observations
would include any statements which were
tnade to him in the course of lhe investiga-
tion thnt were otherwise admissible,
including the statement of a defendant
IhHt lie was the driver nf the vehicle in
question Crenry v Stute, Cl App. Op No
252 (File Nos. 6777, 67781, 663 |'2d 226
(19831.

Applied in Adkins v. I-esier. Sup CI
Op No 1107 (File No 207HI, 530 I’ 2d Il
(19741; Kaps Transp , Inc. v. Henry, Sup.
Cl Op Nn. 1527 (File No 2926), 672 t*2d
72119771; Rutherford v State, Sup.Cl.Op
No 2(811 IFile Nn 34531. 605 I’2d 16
(19791

Ailmiwubility iff report iffoperator filed
purmianl to Inw. respecting automobile
ncrident. 69 Al.lt 905.

ir9
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Failure Inrompty willisU tuti-rrqumng *ual>eniiiiin ur lullj of nlatule of Ifmi-
tjli*. involved iri automobile mridfnt In lalinii, 10 Al.H2i] M
«lop nr report, m> alfrclmg qucallnii na to

Sec. %8 35.090. Itenden ofre orth other*. [n) Whenever the
d[|vero il vehicle |nghd/5|c |ncap blen |V|n n | med|ate no ce
anaCCIetaar(ﬂ| ?ﬁ d’i wmno
occupant mte]vehlc at the t|m ofthe acci entca[% omg
the occupant s l]maeor give tho otlceno rqe|v te Mver
IIQ Whenever J edriver |n sica Sy In awntten
ﬁg rt nfnn UcCi nre UI in AS 28, ve lanot
the owner of the ve |ce t en t eownero eve |ce|nvuvc in the

Qccident nhnll within five dayn after learning.of the accident mn eth
geport ggg)ma hythe gnv ?5 5055rle LA 1040:am1 3¢ 123

?ec 28, fS 100. Form of reports. ., The Department of Public
Sa e&v shall prepare und upon re uest SL#Jp &/] to thg departments,
corore oc nee 0 |c§ aragea and other duituble agencies or
|nd|V| uals or sTn"acu ent Teports. The wiitten reports persona
Involyed In accients and by in estlgat gofhcer?n all require suff|-

mentg etailed Information to disclose the cause ofthe acciaent, congl-
t|on? X|nt|ng nt the lime of the accident, and the persons and vehicles

mmvﬁver necidenl regort required lo be mod(e in writing shnll h
B.0n ’X the de

ropriate form approved b artmept and hal
contain af oftﬁIO 0 rmahoon re@ﬁlrreg un%ss not vnﬂnb §
k ACLA 1949; ndde by S 3 ch 123 SLA

NOTES TO DECISIONS

Quoted in dreary v Sinte. Cl App Op
No. 252 (Kile Non 6777. 677HI, 663 P2d
226119H3I

Sec,. 28.35.110. PenuSty for ng fulse. information in report
orfaﬂmn to report, (a 6 A'perso Ives informati n Inre orsas
requiredin AS ? ongngorh? geason to ﬁlev hat the
Information is fa e unish not more than $1,000, or
byl [%sonment or nat more than one year, or by both.

h) The depart ment sha susHendt ¢ ficense or permit to drive nnd

the_honresident operating privileges of n person falling to report nn
s o

gom dent .. provided n(] 28.35.080 li) the re 0[] filed. The
g?Part enI gext nd the suspension, eydnot mor

son ||n rer{)ort ns requir |nAS?l
h nor ng conwcho% IS punishnh
more{

risonment Tor not more th an%g
both. (5 50- 55 I m XCLR 1949 nodedl by « 3 ch 123 SLA

100

I()nS or
19501

ey

tit

O )
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52835120

Minim Vcunt.eh

« 2835120

NOTES TO DKOIHIONH

Cited ,n Cresry v State, Ct App Op
No 262 IEile No* 6777, D77SIl. 66.1 1'21
226 (1s8.11

Collateral reference*. — 7A Am Jur
2d. Automobiles and Highway Traffic,
I 160

61A C J8 . Motor Vehicle*, | 674

not in eyidence In

Sec. 28.35.120. Use of acmdent rpiorts in eV|d nce. A report

made in a\ccordar\ce with this chapter
thﬂ nnsm%)

acrimina or?

of the report. (5 4 cn 123 S

acciae ntt at Inthe sunject

NOTES TO DECISIONS

Investigating officer'™ written report

ofan accidentlanot admlaalble in evi-

dence under thia aection. Menard v
Acevedo, Sup. Ct. Op. No. 364 (File No.
6361, 418 P.2d 766 09661.

Thia aection bar* admission into evi-

dence of an investigating police olTicer'a
report made in connection with a trafTic
accident Adkina v. heater, Sup Ct. Op.
No. 1107 IFile No. 2078). 630 I>.2d 11
(1974).

Foliclo* underlying atalutea barring
the use of accident report* aa evi-
dence. — See Adkina v. l-ester, Sup Ct
Op. No. 1107 (File No. 2078). 630 P.zd 11
09741

Thia aection by It* epeclflc Perms
bare only the report'a uae In evidence
Adkina v. heater, Sup. Cl. Op No. 1107
IFile No. 2078), 630 P.2d 11 (1974).

Thia aection doe* not prohibit the
oral (eetlmony orexpertopinion!ofan
tnveatigator which are aloo contained in
an automobile accident report. Adkina v.
heeler. 8up. Ct. Op. No. 1107 (File No.
2078), 630 P.2d 11 (1974).

In view of Alaska's established rule
favoring admission ofeipert opinion testi-
mony, it would seem wise not to exclude
such eipert testimony simply because the
witness prepared the written report which
is barred by the statute. Adkins v. heater,
Sup. Ct. Op. No. 1107 (File No. 20781, 63(1
P 2d Il (19741.

Although under this seclion a written
report itself is generally inadmissible, Ihe
police officer who investigates the accident

may testify to the observations which he
made in preparing ‘lie report, and |Ills
obeenillon* would Include any
atatei lenta which were made to him In the
course of the investigation thal ware
olharrise admissible, including the
atats’nant or a defendant that ha was the
driv srofthe vehicle in question. Creary v.
Stale, Ct. App. Op. No. 262 IFile Nos
6777, 67781, 663 P.2d 226 (19831.

Although stale trooper had little
Independent recollection of the acci-
dent, he could rely upon hia report 1*
m proper basis for his testimony in a
negligence action. It was still his testi-
mony and not the report itself which was
placed in evidence. Kape TVsnsp, Inc. v.
Henry, Sup. Ct. Op. No. 1627 IFile No
2926), 672 P.2d 72(1977).

W here a slate trooper was permitted to
refer lo hia accident report in order to
recreate forthejury adiagram ofthe scene
of the accident which he had prepared its
port of his investigation and ho was also
permitted to read from his report the
statement he took from one uf lhe two wit-
nesses to the Occident, this testimony wts
properly adm itted. Kape Transp., Inc. u.
Henry, Sup. ClI Op. No. 1627 (File No.
2926), 572 P.2d 72 (1977).

Testimony of witnesses named In
report — The holding that this aection
doca not bar oral testimony or eipertopin-
ions of sn investigator which ere also con-
tsincd in an nutomobile accident report
clearly overrules any implication in Mace
v Jung, Sup. Ct. Op. No. 170 IFile Nu
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306), 386 P2d 679 (1963) thal witnntiM-*
namt-d in (he r#*x*rl would not be able to
leahfy I*furr (lie roiirt The duclnne of
“fruit of the fMuaonoua trre” ia "imply not
Mpphuible lo lhia I)|H« of a Mtuatiun
Adkina v I™ater, Sup ClI Op No 1107
(Kiln No 20781, 630 I>2d 11 11970
Memoranda prepared hy slate
trooper Investigating another

Collateral rcferenrea. 8 Am Jur
2d, Autoniolnlrn nnd Highway TrafTic,
4 1046.

61A (M S. Motor Vehirlea, i 516(19)

trooper'a Involvrment in an accident
were not loadmiaaiblr police investigatory
report* in lerniaof thia aeclion'a language
and purpoae Rutherford v Stnte, Hup (!t
Op No 2001 tKile No .146:11. 605 1'2d 16
119791

Quoted in Wealer v State, Sup Ct Op
No 1106 (Kile No 21591. 528 I*2d 1179
(19741

Admissibility of report of operutor filed
pursuant lo law. reapvcling automobile
accident. 69 ALK 905

See. BM3IMO. alse_ref)ort r destruction ofevnﬂence An offi-

S o aubscnbes nf

aiSe e or(s con-

Cer Qr person wna nowmg X ma
cernln NN Investigation of & vehicle or apmnge or Injury caused by a
vehicle, ohtﬁrowde In th|ac[*haPter B mltP/ ger ry. A person Who
deaHo (? Iterote ionceaso removes, of whonids, a e 0T assists
In t es(}ructlon obliteration concea ent, rremova r(imave

1SpuUnIS
ot more t

cle of evigence sh OWIHz Qr ten IE

Fa erSon o1 roeert
oAr Vi prlsonm nt Tor

ow. t att g vehicle col ded
e e

Article 5. Miscellaneous Offenses.

Section

135. Unlawful to knowingly mnke false
elate merit, application, or certifica-
tion

MI) Unlawful obstruction or blocking of
trafTic

165 Operation uf vehicle with certain
tires prohibited

Sec 26.35.135, Unlawful( 0 kn

Section

180 Uiftobediencv to signals of ofTicer
regulating trafTic unlawful

182 Stopping at direction of peace ofTicer

225 Enforcement

245 Motorcycle helmet

owingly make ﬁlse statement

erson. mny no

R e

YGS% ect 10 a rentier or fact requir

e set out under this title, nor

eISon Use a name oth er Imn the e son'struen £r50
con IC'[G(? [5 ?]IS SeCtIOH IBgUH’[}P orunsworn faFr?ICatl nang

IS punishable ob prescribed
W\ erson V\Rt itas n Sce ﬁe catlon e |strat|on title, ||cense or

ofviolating t
other forr |s?ued under th|

Il not
W|t in 36

orw 0bu %pﬁhed for acertif |cat|0n

es th e el onsnnrae

registration, license, qr other form, nnd whocha
e e
dlays. 8 W%M gLA 1096 nm § 4%] %?t LA

$ 28.35.140 MITKIIT v i s 5 28.35,155

from references. — Kor crime of
unworn falsification, nee AS Il 56 110,
for penalties, nee AH 1255 1)J6<h)(0l and
12 65 135(a)

Effect of amendment*. — The 1980

Sec. 28.35.140. Unlawf ti)ls%gtrgrctt)\o or blockin

gEI’SOH may not prFOSd

ITUC
0 aon

£ 103 Wa are necessa
0 -1 ACLA 199 nmg

means. However, n Hervice V(?(h
or ambulance may muke

amendment substituted “"unsworn falsi
fication" for "perjury” Mowing ' inguilty
of near Ihe middle of the Aecond sentence
in Autwection »n»

% of traffic. A
ock tral |con ZBO wa
[ esHJchnsa us, garbage tr
rlef sto sonaraflwa h
in the pe orSnanceo Its rwces

Leh 174 SLA™19

NOTKH TO DECISIONS

Thia law pertains to roada of «uffl-
dent width and condition to permit
vehlclea to poos. without ir\jury to their
tirea or other parte, and without danger of
collision Vogler v. Greimann, 12 Alaska
19.78 f .Supp 575 (D Alaska 1948).

On a two lane highway, even a one
foot obstruction could easily cause a
following car to swerve into the opposite
lane lo cletr a perked vehicle. This would
interfere with the normal flow of trafTic
and amount to a violation under this Aec-
tion Beaumaslerv Crandall. Sup Ct Op
No. 1589 (File No. 2845), 576 I»2d 988
(1978).

Thiasection Isnoton exclusive listof
service vehicles. Denumaater V.
Crandall, Sup CIl.Op No 1589 (File No
2845). 576 P.2d 988(1978).

driver, while not operating a pro-
fessional service vehicle, may be
engaged in the same activity as a ser-
vice vehicle would have been. Beaumasler
v. Crandall, Sup. CI Op No 1689 (File
No 2846), 576 P 2d 988 (1978).

Collateral references. — 7A Am. Jur
2d, Automobile* and Highway Traffic
277

61A CJS.. Motor Vehicles. 5 684

fluch aa puiilng over lo old occu-
pants of overturned car. — This seclion
describes service vehicles as buses, gar-
bage trucks, tow trucks or ambulances,
but a reasonable construction of the stat-
ute would hold thal one who pulled hiscar
over to the side of the road in an emer-
gency situation in order to aid the occu-
{xntaofan overturned car, was acting in a
se.*vice capacity. Beaumasler v. Crandall,
Sup. CT. Op. No. 1689 (File No. 2845). 576
P.2*1988(1978)

A person who pulled over to the side of
the road in an emergency eituation in
order lo aid the occupants ofon overturned
car, apparently parking as farover on the
rightas he could given lhe snow conditions
and the presence of a ditch on the side of
the road, and who also turned hia emer-
gency flasher light* on, was entitled Lo
make a briefstop on the roadway aa neces-
sary in the performance of Samaritan
efTurta. Bebumaster v. Crandall, Sup Ct
Op No 1589 (File No 28451,576 P.2d 988
(19781

Stopping vehicle on traveled portion of
highway os affecting responsibility for col-
lision between vehicles, 131 ALR 562

Sec. 28.35.150. Unlawful to interfere with or destroy official traffic
control device or hl?hwaﬁ constructmn action hy stne for damages

[Repealed, § 25 ch 144 SLA 1977.1

8.3515 atl n of vehicle wit
pro Iblt(’f ? tis B nlawiul to operate a motor ve |c atquea
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tires or trros ith chains at he onnpave?] hrfghwa or road from
Mn Itrou e temb rI rncusrv% nort orth Latitude
rom A rou Se tember 3 rncl sive, south of GO" North
Latrtrd e.T gtnmraf ner {pubromre S n(!h em gen%y orde
grovr e for additiona awu operatrn% eriods nusua
easonal.or weather con |tron% An emerdency order ag ?te under
thrs section 1a not su gect to the Admini tra ve Procedure Act
l]Jgon a Ercatr nas ecral individua ‘ractr n Permrt may be
%Ue allowing. the 0 eraté] a motor vehicle wit e%rt% S.0r
chuinn atFr R/ |scretrono Ahe ehicle owner.. The fee for
te pe lall rvrdua ermr IS one-third 0 t eannua reg étratron ee
|ca le othat class nfvehicle under Partment
rovr e] Ha%)rcganate Btic er or other devrce identitying the
etowrc f rmrtapres
L ErrB dSe gtro studd eans a tjre Wrth metal studs or

S riphery of the tire surface, and protrudin no
n?or%then one- gurth rrﬁ)gh rom){he tire surface. ES 9ch 241 SLA
29 ch 94 SLA 198

EITrcl of amrndmrnt*. — The [iIHO Ufilutnl  "AS 28 10 421" for “AS
amendment substituted "reRW Irelioii fee" % 200" al the end of the next to last
for "license tnx" near the middle of the sentence of subsection (al
next to Inst sentence of subsection tal, nnd

St'c. 28.HCi60. Unlawtful ipjury to or destruction of traffic regu-
lations or guidance device. IRepedled. § 21 ch 144 SLA 1977.1

See. 28.35.170. Ogeratron with more than three persons in driver's
sent. IRepealed, § 20 ch *41 SLA 1976.1

ﬁc 28.35. l8q Di obedrence to signals of officer requ atr
tra IC unlaw Adrivero avehrcle not refuse to obe

order or uecérono a peace officer, |re n, or aut orize a man
regulatrnrn; nnd glirecting traffic. A pence offjcer or fireman re uatrn
ordirecting traffic shall; upon request of n driver, produce evr enceo
autharization unlessé e officer or fireman Is wearing In view the bad
or uniform oformice. ($ 50-5-11 AULA 1949: am § 10ch 241 SLA 19

28.35.182. Stqpping at djrection of peace officer, (a er-
son c?nvrn or o eratrn)g %rcle 0r motor Behrc?e or OPH gf
chra or Wate craft ﬁ stun as 00N as ?ractrca nare
Izsae manner undert ecrr umstancgs, if requested or signalled to
o ? ? ﬁlawu prm)ose by a peace 0 Icer. .
ence officer is°dnvi oro eratrnu m)r/]ehrcle mo or
ve icle or s operating . arrcra atercraft when ma rn%
rcersvehrcle otor

%uest or grvr the Si na t0 stophthe ge(ac dpronrrate &, Jotor

ICle, airCraft or Wa] craft mus ﬁ EP
reasonab & person would recognize It oS one related to low enforcement,

14

G )

§ 28.35.190 Mutiiii Viiihikx 5 28.35.245

or it muBt neet lighting audible signalling requirenents of Ibw for
lawenforoerrent vehides | the peacedfficer is not driving or operating
d vehide 0I' notor vehide, or operating N aircraft or watercraft, the
officer shall wear the uniform of dffice or display d bedge or other
synbol of authority soas to he reasornably identifiable as a pence offi-

A erso knowingly fails to stop in violation of (nt of thin
sectlon is gurtyMroa dbss Bgrnrsaemeanorp (

di | nt IS SEction

1) "lawful pur 0se" includes makin 3 rrcstor rssurn a citation
Pr entrn? DErso al rn#ury or gmﬁert am rn nn eme genc “and
nvest| atng a situat \{\)/P n eace icer has.a ah
suspicion that imminent pu cdange exists or that serious harm has
recently occurred;

rzg o ignal" mea S a anéj motion, audrtk)JJe mechp ical or electronic
nols hce vrsua light device, or comhination of them, us rn a
manner, thal areaaon erson would underst ng to mean §4a the
peace officer Intends that the person stop (IS | ch 66 SLA 19841

Sec. 28.35.190. Penalty for violation ofcertain sections IRepealed,
} 47ch 32 SLA 1971.1

Sec. 28.35.200. Unlawful operation of vehicles. IRepealed, S 20 ch
241°SLA 1976.1

Sec. 28.35.210. Seizure of unsafe or defectively equipped vehicles.
IleegeaIed by implication hy AS 28.05.091, enacted by § och 178 SLA

Sec. 28.35.220. Action by state for damages. /Repealed, § 20ch241
SLA 1976.1

T e
n ﬁen?orc t strt? r}é u[ntrons au%?ted ur¥dert 1S title. T
state tro%perss alln vroe and rnstructa her law en orcemento |

srntestaecnce Ing the requirements of this fitle and r
gatronlsa pted un ertnrs tf 5(111 cﬁ 241 gLA 1976;am5 7 ﬁgM

Sec. 23.35.230. IRenumbered as AS 28.40.050.1
1986%1 28.35.240. Duty to obey school patrol. IRepealed, $ 3 ch 68 SLA

Sec. 2? 5%45 Motorc %Ie heInget rn> After Januarz 1978,

motorcycle helmets ? Bnaﬂu fa% edorsold In Alaska that do

not co orm to stan ards establishe S){]re uaron tecommrs

“)nero r%u? IC S& etey The. regu%tluns grovr e or helmets that

allow normal peripheral vision'nnd hearing nnd minimize neck Injuries
165
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§ 28.35.25fi Atamka STATIBS 5 28.40.050

lo 'ihe wearer potentiall caused by the helmet. The adoE)non <fthese
re ulatlonssh [I'be under the provisions of the Administrative Proce-

ct
YA rson W?] as reached the a m?eara é?nt as c\eﬂnedb AS

not ere une hileoperatl
[notorcycéel Y :

grson | § ero a |?en echh unFer re u
tions"adopted U 28.15. 41 IS classitied singly as a I"nse to

Operate a motorcycle (5 1ch 230 SLA 1976)

Collateral reference*. — 7A Am. Jur.
2d, Automobile* and Highway TrafTic.
|

1987%Ci 28.35.250. Application of Inw. IRepealed. §20 ch 241 SLA

Sec. 28.35.260. IRenumbered as AS 28.40.100.1
Sec. 28.35.270. /Renumbered nn AS 28.40.110.1
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ALASKA CIRT 8YBTIK
IBS2 - A AC Relating to Hotor Vahicla Forfeiture
HSCAL HOIS ANALYSIS (Ravtaad)

Personal Services!
Lav Clerk, Rang*
Anchorage, F%TSA 6 montha
Pro Tan District Court Judge
Anchorage, PPT - 6 months
Lav Clerk, Range 1
Palrbanka, PP:%'A 6 monthe

Pro Ten District Court Judge
Fairbanks, PPT - 3 months

Total Personal Services

Equipment! (ona tiaa items)

Desk, chair, filing cabinet, and typewriter

Total CoBt

142

Salary Bonefita Tat

$13302  $4,564 $17,6

8,352 8,875 172

15,186 4983 201
9,521 9,893 194

574,6

14,37

$89,05

Page ! ¢* 3



CONTINUATION or FISCAL NOTE ANALYSIS 3/25/87

For DillResoluion No. HE.

IMs bdl would amend AS 28.35.03SU) to require the state to move the
court to order forfeiture of a.inotor vehicle Involved in the conrnlsslon
of the offense of Driving While Intoxicated or Refusal to Submit to a

every case where the convicted oerson has been

Chemical Test
previously convicted more than once of the same or substantially similar
o-fenses. The Public Defender Agency believe that the proposed arendment
would not serve to punish defendants in ary appreciable way out would
Instead create in expensive, time consuming and genera'ly fruitless

exercise for thr criminal justice system as a whole.

The vast majority of defendants who would be subject to the provisions of
this law do not own the vehicles that they were driving at the time they
were apprehended. According to the Division of Motor Vehicles, more than
70t of third tine Driving While Intoxicated defendants do not own the
vehicle, forfeiture of a vehicle not belonging to a defendant would
therefore not serve to penalite a defendant 1In any way, but would devolve
Into a confrontation between the state and the legal owner, who could be
a completely Innocent third party who owned the vehicle outright, or an
equally completely innocent lienholder, such as a lending Institution or

financing agency.

The effect of the mandatory forfeiture procedure, then, would bo to

embroil th» state and the legal owners of the vehicles in an unnecessary
and burdensome legal battle refereed at additional time and expense by
our court system. In addition, these forfeiture proceedings would
typically Involve vehicles whose value would not warrant the exercise.

It 1s anticipated that this proposed amendment would require the services

of an additional Attorney | and a Paralegal Assistant Il to compensate
for the Increase workload. This would require an Initial budget of
11s.7.
8ubceT anaLYsIs
100 Personal Services: Anchorage

Attorney 111 65.9
o A no7

Paralegal

300 Contractual:
Space, experts, etc. 5.0

A00 Supplies:

500 Equipment I1One Time)

Total 197

Me—L <= f~]0



No. >
HB 52

CONTINUATION of FISCAL NOTE ANALYSIS 3/251/87

For Qil' Resolution No. _

JB Fiscal Analysis
"i-din* iurdary
Atty i ?a pa< Tyot 22 Total
*;,000 62.5 “..6 ) 1327
*;CCO 33 23 36
*3000 203 ) B3
*-000 45 45 33 123
'50C 15 15 40 110
Total 55 Vin1 431 1984

Tests beyod FY' 3 include » 3 per cent anudl inflation factor.

139
5
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Seviison Due:
Tiid». "An Act
for?. ltur*m"
Sponsor :
Requestor :

nleclng :o cc:;r

OPERATING

PERSONAL SERVICES
travel

FY 8? FY SB

122.*

contractual
SUPPLIES
EQUIPMENT

LAND A STRUCTURES
CHANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

19.3
-12.3
11.0

CAPITAL

REVENUE

FUNDING: mtouundsof Dotlin)

GENERAL FUND
FEDERAL FUNDS
onta
ttttal

198.4

POSITIONS:

FULL-TIME 3.
part-time

TEMPORARY

ANALYSIS : IA0QILlepra ptfti/wecuiry)

Plceit ictichid enely«'«.

RlcSird 1.
AdalnUcretiv.

Prepared by :
Division : Service
X |t
Approved by Commuuoncr m Sract

1AV

den

Agency: rlllim ai ii

Jit

— 12La-

PeroirV Dlrrc-.or

/-
ScF-e'.bli.

AL NOTE

Agency AffKird:

3RL .

Components

FY8*
136.7
3.7
0.3
3.0

igP.-i—

188.4

Dlvielon

«t» -

Bill Vernon:
Pubiisn Due «

Sen.

FIB 52
HOUSE

Dciertatp: i!

rrcaccjclon

TMrq -jdecis.

FY 90
.*0.8
i.3
S

FY 91
4t 7
5.}

a4

-0-

194.0 199.7

194.0 199.7

Pta«: . 155-36

Dac*

Dm

?2«b. 9.

Diunbwucfl (by prrpjrer):
Let'iliQvt Finwe*
Lcgoi«u*c jpuruur
Rcgjcsvof
Office of MaAiftment x*1Bwfllet
Impjr-ed Ajcncy<«a)
Scr.jx Secretary

136

Nl« —

F«b. 9,

3/251/8

tiu

district

FY 97
1-9.4

205.8]

205.8

N

1987

1987

of - L .



N1

STATE OF ALASKA Ig%] LEGISLATIVE SESSION
FISCAL NOTE

mF Bill Vernon nB 52
(I 'CT Publinh Diu HOUSE 1/281/87
,_Anmlamit AporAlieade  Public Safety

Je ‘;‘Ejrft‘ Cltutr Set“llq OFOT cenicie BRU. All .Highway Safety Planning Agency

nvx, _ L acea . Component* «_
et FE St teAffairs

FXPF.NDITURF.S-'RF.VFNUFS: tThcuisMi ODolltfil

OPERATING Fy&r Fy 8 FY & Y

1 Fa Fre
- 1

1

1

travel
-
TOTALOPERATING <0 0 o o 1o 0
CAPITAL

| REVENUE

FUNDING: /Thoutiwhof Dollani

CENERaLFUND
federal njsos 1
OTHER

Trttal -0- -0- -0* mu*

e

POSITIONS:
fulutime
PRI-TIE
temporary

ANALYSIS : fAnachiieporuspaieif neceaiarv)

Prewall T Nicheel lewis 2/ M%W
A Divuion : M ighty Planninr. Aypnr? Ue
%O tv Ctmmmif.ner I(y02|£ 2

£

D'MJibuiKjn <b> prtpa/er)
U ruljivc Finance

ﬁfb i ive Cpccvor

Office of Management and Oudrci
Impattrd Acencyieil 135 I’aft

Senate Secrrurv



No. 3

ST MU OF ALASKA 1986 LEGISLATIVE SESSION

B>
N
Apffn*ccev V.Mmnuiiionrr

Astye

DiJLnfuiicr. ibv A~*ncjrprr-m f fiiifai notei

Legislative Ejnance
ﬁé":m Srcnsor
ekl

0::.;e t: Manarcmc*! and Oudgei
Ir*.poc:sa Acenevtiei)

fir'acr -*
a.Jk

FISCAL NOTE +i Version: H%,gz
, l__r{’ubllsh Date: HOISE 3/25/87
nrm ret n<ril. r<FTn.
D" Rconon’\b »n»; Agency Affccwd : C*T*-. r* » *r;m stration
iture.” i BPU CM Gt UFIfU fF
_ Quprmenu -
Do Riacu’ f--
CXPrNnm NIC nrvrM TS (Thno«and« NI DalHmi
GERAIC | Fvb | P¥ | oy 1 1710 1Fyq
ESDHIIR/AS 1 1o - e C.- 1 Al
TRH ! ) 1 1
CIPAAL 1 rr e L%
SHRIES . L - - » . 1
*O- tt -nt, , 1 O I D> N | I 131.3
CA** oL
REVIVE
Pl ,\thT, . Thnu« nd* of Dollars)
GENERAL 1 -0- 1 te1.2 1
rtOtRALrvcCs * 1 1 1
C7HEA I | *
Lot I . 1
POSITION'S /
rLIUTIME 1 -0- 2% 1 2 1 20 1 L
part-time t 1 1
TtVPOR»?V 1 I |
-AN'VLVSK : Aiuc.t ZEpan:e P’je "Jnece*.iar>
-*« of.jvned antlvsis
It

139



t[fl i0 *07 11 -5 ><A JUD DIST r*"-r-c343

=t
Ui

ALASKA COJUT OTSTSN

I - ABEALT3IB
I?Re%?fsed 2-P0O-87*

This measure would require Sgroeacutor @ file _and cou
hear e notion |n eve& sgecme under AS 16.35.

current lav, the stat discretion co
F)Iref iture motion, and Lh* court can act only If a
I

Tre, Department of indicates that such a notion would be
nmack In approximately 100 cases annually, rlmarllY
ﬁnf:horage Fairbanks.- 1t le assumed that ;f Pses or lien
oldors™ will ~assert <m interest In approximately 901 fthe
Cases. roximately one-half of thos cases are oxpected . to
ke highly ‘contested.” It lu assumed, based on Information
rovidled by the Department of Law that In-court time for
hese motions will average two hours. The legislation will
also  impact case 8rocesu|ng AIe?aIIy -tralned person nuac
review. nork ar. appropriate and
efoedltlous dlsposmon 8{ the jud s. ThIS function e

rmed bylaw' clark ven the voume of anticipated
cases It is assumed that one addltlonal permanent par -time
law clerk and one part-time pro ten Judge ' for the district
court . in_ both Anc orage Fairba ks would ne required.
Additional clerical time could ba absorbed.

bi6a),

a
motion F]
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EPARTMENT OF PUBLIC SAFETY P.0. BOXN

OFFICE OF THE COMMISSIONER

March 11, 1Q87

The Honorable Niilo Koponen
Alaska State Legislature

P.O.

Box V

Juneau, AK 99811

Dear

Representative Koponen:

At the request of your staff, 24 convictions for driving

while

intoxicated (DWI) were randomly selected for analysis.

The results are as follows:

Four of the 24 vehicles involved, or 16.6 percent, were
driven by the owners. There were no lien holders or
other registered owners.

Eleven of the 24, or 45.8 percent, were not driven by
the registered owners; however, two of the drivers had
the same last name as the registered owner.

Of the 11 apparently loaned vehicles, eight, or 72.7
percent, had no lien holder.

Five of the 24, or 20.8 percent, were driven by the
owner; no others were listed on the registration, but
there was a lien holder.

One of the 24, or four percent, was driven by the
registered owner; others were listed as registered
owners, but there was no lien holder.

Three of the 24, or 12.5 percent, were driven by the
registered owner; other persons were listed as regis—
tered owners, and there was a lien holder listed.
Thirteen of the 24, or 54 percent, had no lien holder.

One vehicle, or 4 percent, was a model year between
1960 and 1969.

Twelve vehicles, or 50 percent, were model years
between 1970 and 1979.



The Honorable Niilo Koponen — -2- March 11, 1987

leven icles, 6 percent, were model years
et\\//veenvmlo and %8@ P Y

FhA0E L I Qb o1 T2 perent e

| trust this information will be of service to you.

. Vaden

Attachment



Year
1978
1981
1969
1976
1972
1971
1974
1975
1970
1973
1974
1976
1985
1984
1984
1985
1984
1986
1984
1978
1977
1984
1982
1986

)

- APp

- SLNQ

ared to he spg

Make

Chevrolet P.U.

Subaru
Chevrolet
Buick
Volkswagen
Toyota
Pontiac
Buick
Chevrolet
Chevrolet
Mercury
Datsun
Subaru
Ford
Chevrolet
Dodge P.U.
Chevrolet
Chevrolet
Chevrolet
Chevrolet
Plymouth
Dodge

Ford P.U.
Toyota
Driver's re

Reqﬂ

Driven b
ster%d
wner’

.Qthers

Listed on

e tha

Yes No
Yes No
Yes No
Yes No
No Yes
No No
No No
No No
No No
No No
No No
No No
No (SLN)I No
No (SLN)I Yes
No Yes
Yes No
Yes No
Yes No
Yes No
Yes No

Yes Yes?

Yes Yes?

Yes Yes2
Yes Yes

?
) H

Lien
older

No
No
No
No
No
No
No
No
No
No
No
No
Yes
Yes
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
Yes
Yes

lijssteesred owner had same last name
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AASAP MSDEMEANCR SERVICES
CASELOAD STATISTICS

CASELOAD SUMMARY ISFFi
T O T Y [0 T 3995
Screenings Cereplotod ., v .. 9B
Cases Closed ... ... ..o oo . ... 2804
Case Management Only / No Screening. 353
Bench Warrent Reassignment to ASAP -  _........ 389
Agency Reassignment by ASAP, 2227
BFIgKS&HNP
Problem Drinker 1870
Presumptive Problem Drinker, 83
Non-Problem Drinker........ 923
Unidentified .. 110
SEflfiB..OIL fiam O T P.

2796
Pre-Sentence ......... . . . .. 102
Deferred prosecution ............ 3
Suspended Disposition of Sentence 67

Other. . oo - 14

PR R PR R PR e

93.6%

3.4%

0.1%

2.2%

0.4%

b e e

PR e

3396

2683

2286
260
617

3065

1716

78

704

185

2419

150

87

23

PR PR RPRRRR R

PAGE .02

63.9%

2.9%

26.2%

6.8%

90.1%

5.5%

0.1%

3.2%

0.8%
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AASAP MISDEVEANOR SERVICES
CASELOAD STATISTICS
INVESTIGATION/SCREENING: 1985
Anchorage COUM......vvvrvrssrrsrsnnnn * 85,4%
QOutside Anchorage Cou. 1 13.8%
QUL-0f-STAtE v+ . l 0.3%
PTOSECULION covvvvvrsrvsssvssnsssssssssssssssrsnens i 0.1%
Other. . . . o 0.1%
VT o[V e — 1 69.2%
State. . . ... ... ... 30.1%
Federal. i 0.0%
011111 SO 0.5%

PAGE .03

1986
2179 1 81.2%

483 1 18.0%

91 03%
01 0.0%
12 } 0.4%
[ 1728 1 644%
1935 ] 348%
% 01 0.0%
% 20 1 0.7%
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

NEmgNT_£EELEB&ILSt 1985. 1986

Alochol Information School/Education........ 881 I  29.5% I 655 1 24._4%
Outpatient Counseling. .. .o.ociiiiaoao.. 1161 ; 38.0%? 955|| 35.5%
Inpat{ent Residential Treatment........... ; 169 I S.é% I I171 | 6.3%
Alcoholics ANONYMOUS . e e e ce e e ciaecaan , 169 I 5.6% I 171 1 6.3%
Evaluation 634 : 21.2%: 666 H 24 .8%
AASAP Correspondence  L.iiaiiiiaaan 15 f o.5%ﬂ 12 5 0.4%
Assignment Pending 64 t 24w L1641 6.1%
Other 57 : 1.9% : 60 n 2.2%

NO Assignment 57 t 1.1 607 2.2%

CASELOAD MONITORING AND FQLLCW-UP ACTIVITIES;

Total Follow-Up Reports Processed . . . . .. 13183 1 11095

H3H3PMPUANQI ACTIVITY:

Fail to Satisfy/Letter to Defendant . . . . . . 2024 I 1666
|

Non-compliance Affidavits Prepared/Filed. . .. 2806 I 2614
|

AASAP Court AppearanCe.........ccceoeouan-n 261 1 655
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

TOTAL CASES TERMINFETEDS

Sex:

Races

Employment Statuss

Employed

Unemployed.. . . ... ... ... .. 0

Unknown

1985
2143
320
341

2495
491

2229
116
513

19
49

2034
180
172

PAGE .06

190F

1739

42
4% 135 1 50%
@56 | 220 | 87
164% | 463 1 17.0%
6% | 1839 | 68.5%
38% | 135 :| 5,00t
74% | 481 159%
6% | 18 6
o | ol amm
68.1% | 1532 | 57.1%
g1 | o221 34w
st | e
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

CLIENT. CHARACTERISTICS PONT, ; 1985 1986

Family Income j

$45,000 + ottt 271 1 9.0S I 216 1 8.0%
$40,000 - 45,000 .......... 38 “ 1.2% } 27 II 1.0%
$35,000 - 40,000 ..cciiiiiii i 116 H 3.8% : 62 II 2.3%
$30,000 - 35,000 = Leieiaaaa.- 76 “ 2.5% : 67 II 2.4%
$25,000 - 30,000 180 “ 6.0% : 143 II 5.3%
$20,000 - 25,000 ...oiiiiiiieiiiieiaeaaa. 163 “ 5.4% } 142 II 5.2%
915,000 - 20,000 ... iiiiiiiiiieiiaaaa 244 “ 8.1% : 208 II 7,7%
$10,000 - 15,000 ..ciiciiiiiiii i 304 “ 10.1% : 244 II 9.0%
$5,000 - 10,000 ...iiiiiiiiiiieiiieaa.- " 452 : 15.1% II 353 : 13.1%
$5,000 or less . .. 369 II 12.3% : 457 II 17.0%
Unknown . . . . . . . . . . . ... .. 773 II 25.8% : 764 JI 28,4%
Education:
P T 564 fl 18.8% 1 495 fl 18.4%
12 or GED .. . 1462 ﬂ. 48.9% f 1248 } 46.5%
12+. . i 692 1 231% 1 697 1 25.9%
College Degree . . .. ... ... ... 173 i s7% 1 124 i{ 4.6%
111G O] — e 95 | 3.1% I1 119 1 4.4%
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

ct”ewt characteristics a*rr.» 1985 1986

Marital Status;

MAITIEA oovvvvvvvvveeesesesssssssssssessesssssssssssssssssssssssmssssnenns 739 | 247% | 664 1 24.7%
DIVOTCEM oo 455 Y 152% Y 406 1 15.1%
Separated. ... ..o i 131 : 4.3% II 124 : 4.6%
WIGOWEG. .o K/ T I/ X A SR
SN G 18 s 1552 1 519% | 13911 518%
UNKNOWI. .o 750 25 1 &0l 20
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CLIENT CHARACTERISTICS OONT.i m i -
Qccupation
Professional, Technical . . ... ........... 119 3.9% % 163 1 6.0%
Managers, administrators................... 104 3.4% % 91 1 3.3%
Sales workers ... .. i iao... 137 4 .5% % 111 1 4.1%
Clerical and kindred.... ... .. ... ... ..... 309 10.3% % 197 1 7.3%
Craftsmen and kindred ... ... ... .. ....... 738 24 . 7% % 616 1 22.9%
Operatives, except transportation . , = ¢ 62 2.0% ! 50 1 1.8%
J
Transport operators . . . ® « ... ......... 98 3.2% Il 51 1 1.9%
Laborers, except farm.............. .. 662 22.1% 1 543 1 20.2%
Farmers, farm tuLnagers. . . . . ... ...... 77 2.5% i 99 1 3.6%
Farm laborers, foremen.......... .. 4 0.1% % 10 1 0.3%
Service WOrkers . .oooeeiieeeiencnnn .- 352 11.7% % 316 , 11.8%
(O o 1= 324 10.8% 1 434 1 16.1%
Age]
19 or Under |, = 5.06 1 187 | 6.0
20 - 29 . . 1471 1 49.2% I1 1260 ZIL 46.9%
1
30 - 39 . . 814 1 27.2% 1 799 1 29.7%
{ 1 |
40 - 44 . . 230 1 7.7% 1 169 1 6 .2%
! 1 !
44 - 49 | . 115 1 3.8% 1 134 1 4.9%
1 1 |
50 - 59 . . 165 1 5.5% 1 98 1 3.6%
1 1 1
60 and older. 40 1 1.3% 1 36 1 1.3%
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HOVER ASAP OVERVIEW
1986 PFDRAM STATISTICS

NEW CASES

puring 1980 there were 189 new 0ases opened; a total of 31 screening:
were- completed s

REFERRAL SOURCES
In 1986 about 9% of the cases ware referred from the District Court.

CHA13GE WHEN jJtKE®ERRED TO HOMER At»AP

Of tpe 81 screenings, 55 cases wore DWI's , and there were 26 other alcohol
related cases.

CLUIM* CHARACTERISTICS

06 of the clients were male, 15 female: the hi
; rﬂﬁ% ar 638 Caucasr%ms qcco nt r 9% o ﬁcase e

twee%g] ? the referyed cases were em gh|r00 t seasona

%%o{ ecaies earne $12888 ﬁess p%é [rr clients were grngnrp
married; 1/ divorced, separated 1 un nown

SCREENING AND DRINKER CLASSIFICATION

est age CO?C ntratior]PWérs

reenrn s were Co Ieted on 81 c dﬁ cord 0 est hed rocedures
ceenrgj% ?SSJ ro nKers: r su
ers Ul cIas rrn ers’ 2% c assr |e
nr en | re
EDUCATION AND TREATMVENT REFERRALS
19 cases S Berr d.to a Driver Alcohol Inform z%ron h | an eight hour
%ourse; \s rrn ers were referred 5 trg e unselin %
were referred for In Patient Treatment: reerre r urt valuation,

CLIENT MONITORING AND FOLLOW-UP
uring 1986 99re orts were processed from treatment agencies in maqnitorin
[rr Bi sd$ ? Cases rt trﬁent ?Jver 1o Tedters were sent to qetendan
avits were ||e
Homer ASAP was present at 29 arraignments and provided testimony at 1 court case,
ASSIGNVENT COMPLETE/TERMMWJIED ~ CASE CLOSED
During the 1986 calendar year 130 cases were closed by this office,
Efo?nre"r”A %ojrol Safety'Action
rogram Administrator

»m* f
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CASELOAD SUMMVERY

ST 0 e 10T
screening.. Ca”leted -
Scienningst TranSferred .
Cano Mahaoixnont Only/No SCreening........emmmnnn
Bench Warrant Reassignment t0 ASAP ...
Agency Suassigiunant by ASAP......mirnnn

CVIU Closed .
AEFFAAVIES F 118 U ooovvvoevvececvveemmessmnnnmnnennsssnnsnnsesneeenns

CASELOAD ACTIVITIES

Total Follow-Up Reports Processed....... .
Written RejXSItS FlEd .mrrvrrmsrrmsmnnssssssssnsnn .
COUIt APPEATANCES .vvvvsvvvvvsssrvvmssssssmsssmssssssssssssssssssnns
LETters SO N Lo e

CLASSCFICATION SUMVERY

&:r menings Completedl . . |
Problem D IinKer . .
Presumptive Problau Drinker ...
Non-Problem Drinker i
Unidentified/Pending . . . . . . s

STAGE OF CASE HLQ

05t J8NTENCE v N
ITC-SANTCNCO vvvvrrrvrsrvrsrsmsrssssssssmsssnsssssssnens b x
Deferred Pl.0SECUTION mvvrvmrvmsrmmsrrssrssssmsssnssnnn

A-nckd Imposition of 13CNTCNCC.mmrrnnrirninnn

RVISSS) 212V gW o K™ 777 TWV

PAGE .11

1985
Past Year

219

132

44

10

175

73

959

13

47

160

132

69

38

20

108

1H

1986

Current Year

189

81

34

20

130

66

959
18

29
190

81

41

19

18

09

19
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Past Year Current Year
1CUUCE: OF KBQUESITIP scretkiw:;:
Court i 125 80
Other Trial Courts (Alaska)  ceooviicviinnoann. 7 1
Crut-of-stal; e e eeeieeanna 0 0
PIrcIcCUt I CN .o 0 0



Past Yoox Current Year
CLIENT CHARACTERISTICS CONT.

Age:
Under 19 ............. 2 6
0 - 29 46 3l
30 - 39, & 3
A0 - 44, ) 9
A4 - A9l ! 3
50 = 59 ... 6 2
60 and Older ... 3 :

Marital Status:

VIS 1T P 75! 23
Divorced ...viiiiiieeeienn. 26 17
Separated.....ccvniienenn. 3 4
WidOWed......ocivreirerircinins 0 0
Single . 77 36
UNKNOWN...... « ................... I 1 !
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I"ant Year , Current Year

CLIENT CHARACTERISTICS CONT.; 1

Fjinily Income:

$45,000 + ....i.il.-- 9
$40,000 - 45,000 . ...coon ooaalo-- 4 2
$35,000 - 40,000.......... . 4 0
$30,000 - 35,000 ..cocaun ... .. 1 1
$25,000 - 30.000.......... 5 5
$20,000 - 25,000.......... 15 9
$15,000 - 20,000.......... 16 9
$10,000 - 15,000 ......... 25 8
$5,000 - 10,000 .......... 35 29
$5,000 or 1esS. ... .. 10 13
Unknown . ......... 0 5
Education:
L0 I U 19
12 OrrGIiD ........ e 21
12+ ... 27
College Degree............ 2
Unknown . ... ... .o -... 2
#
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Past. Year Current Year

CliuUNJ1 CIIAZAETELU STT.C5

Mai-.. oo - 108 66
Fullle............... oA 15

--------------------------------- 129 7
Dluizko ..o 0 1
NaTTVE s 2 1
Other.............. 1 2
Unknewn............ 0 0

finployment Status:

IHnploveKl .. ... ..... 120 68
&

Unemployed . . . . . 12 11

Unknavn............ 0 2
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T/ . IW"yP_ J«TpUW.}] P.imF Ys>Hir Current: Year
Arrohol ‘nlvtiiuiion tlcInXil/melui. 1011 i 0 19
Outj.viticnt. CWVIM X *LiNijsneene S 59 33

L1 R NV | S 5 a
CO L*C<SXNAONCR ..o oo eeeeeeeeeeeeseeeeeeseen 1 0
AleolioLies AnNONYMOUS . ..o eoiiie it 3 0
LValulcion ... it o i 25 21
Ansicymwnt lending.....ocoioieieoaiaaa. . ; 0 0
NO Asuignnent . . . . . e iiiaaaa-. 0 0



CHART. AT TIMT: OF A£AP PJTI-atRAIfi Past Year Cutggf Year
1985

O oY 117 3 1
SLatu LWl ... 70 A
Disorderly Conduct ... ... ............ 2 1
Mai. Destruction of Proixjrty ................ 0 0
Shofdil"tiny/Penoval of Morelicir.dise.......... 2
--------- 2
Assault .. ... 2 9
I-"nokless Driving (Original Charge) . . . . .. 6 3
Caielasrs Driving (Original Charge) .......... 0 0
Reduced AT DW I ..o i .. 6 1
Drunk ofl Roadway ... coimie e 1 0
Drinking .InPublic.... . ... ... . ... ....... 0 0
Others .. oo s e 13 ;5
No C.narge . .o.ocooeeoi i, ; 0 0
MINOr CONTUNING - - v e e e e e eeee e eeeeeenns 17 4

PRIOR DWI CRIMINAL GONVICTIONS

NO PR™ IO D W T .o 91 52
One Prior DWJ  .....oiiiiia. o 0 o .. ... 33 17
N0 Prior DWISH - oo e e 5 9
Three Prior HWIS ... n e 1 1
M jii* tlun Three Prior DWUH« ..o ooemee e, 0 1
Intomtition Not Available  _....... 2 1
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P.0. BOX 966
NOME, ALASKA 99762

KKDGSTOM ©@GMEE) (907) 443-5411
HEALTH CORPORATION

NCPE ALGCHI. SAFETY ACTION FROERAM

ANAL RFPCRT
1986
Prepared by: Prepared for:
Linda Roy Matt Felix
Noma ASAP Coordinator Coordinator

State Office of Alcoholism and Drug Abuse
January 1987

"Scrvinj tt« cvtumuniiic* of; Brerfi Mwon, Council, Dinmedc. dim. Cimhell Gnlotln, Koyuk. Nooc. St. Mich«Hi.
5>»\uonp*. Shckioolik. Shlihmirrf. Siebbint Teller, IniliM eet. Wir» White Mountain "
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TABLE GF GONITENTS

NOME ASAP OVERVIEW

L O N 1
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Client Monitoring and FOolOW -UP s 3
Assignment Completed/Terminated s 4
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1986 NOME ASAP OVERVBV

NEW CASES

90 new cases were added in 1986. This represented a 31% decrease from
1985. There were three NASAP coordinators in 1986 and this personnel turn—
over may have negatively affected the number of NASAP referrals.

72 screenings were completed in 1986. This represented a 37% decrease
fran 1985. 24 cases were handled for management only (no screening was
required), This represented a 26% increase from the previous year. Most
of the case management only cases involved incarcerated clients assigned/
or recommended corrections counseling by the Ncme Court.

11 clients were reassigned to other forms of treatment or back to
treatment at agency/client request. For example, a noncompliant client
was reassigned to residential from outpatient counseling at the agency’s
request and clients who successfully completed outpatient counseling
were reassigned to aftercare counseling.

NASAP had 30 active cases at the end of 1986. There were 85 active
cases at the end of 1985. It should be noted that 22 additional cases were
closed in 1986 as compared to 1985. This statistic, along with personnel
turnover, may have contributed to the decreased caseload.

REFERRAL SOURCES

58 cases were referred by the Ncme Trial Court in 1986. This repre—
sented 81% of the total number of cases referred to NASAP by all referral
sources. In 1985, 65% of the new cases were referred by the Nome Trial

Court.
There were no referrals from other trial courts in 1986. 1In 1985,

7 cases were referred by other trial courts. The absejrce of referrals
fran other courts may be explained by the accessibility of closer ASAPs
throughout the state.

3 cases were referred by the Prosecution in 1986, Although 9 cases
were referred by the Prosecution in 1985, this just represented a 3% decrease
in the total number of new cases referred. The Prosecution cases were
referred through the Pretrial Diversion Program. The Diversion Program
was inactive during the first quarter of 1986, which may have contributed
to a decrease in the total number of cases referred by the Prosecution in
1986.

There was little change in the total number of cases referred by the
Defense Attorney in 1986 (13 and 11 for 1985 and 1986, respectively).
Due to the decrease in the total number of referrals in 1986, this statistic “
represented a 4% increase in 1985.
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CHARGES

More than half (57%) of the clients referred in 1986 were charged
with DWI. This was a 6% increase over 1985, In turn, the 1985 statistic
represented a 16.8% increase over 1984 and 1983 statistics. The rising
percentages my be a direct result of the increased enforcement of drunk
driving statutes by the None Police and Alaska State Troopers.

The next rxist frequent offense among NASAP clients in 1986 was "assault”
(21%). The percentage of clients charged with this crime decreased 7%
frcm 1985, althou™i the iamber of clients charged with assault remained
virtually unchanged (14 and 15 fcr 1985 and 1986, respectively).

The number of clients charged with "minor consuming alcohol™ decreased
from 16 in 1985 to 1 in .1986. There is no explanation as to why defendants
charged with this crime were not referred to NASAP in 1986.

72% of the clients in 1986 had no prior DWI convictions. This percentage
was virtually unchanged from tl>e previous year. There was also little change
among the percentages of clients with one (1985-15%, 1986-17%), two (1985-6%,
1986-4%), three (1985-3%, 1986-4%), and more (1986-0%, 1985-1%) prior DWI
convictions.

CLIENT CHARACTERISTICS

89% of the clients referred to NASAP in 1986 were male and 11% were
female. This statistic represented an increase in the percentage of male
clients frcm 1985. 80% of the clients referred to NASAP in 1985 were male
and 20% were female-

Almost half (47%) of the clients in 1985 were between the ages of 20
and 29. The next most frequent age group was defendants between the ages
of 30 and 39 (26%). The age breakdown has remained fairly stable over the
past four years.

As in previous years, most of the NASAP clients in 1986 fell into two
race categories: Alaska Native and Caucasian. However, the percentage of
Caucasians screened increased from 14% in 1985 to 21% in 1986. Subsequently,
the percentage of Alaska Natives screened decreased frcm 84% in 1985 to 68%
in 1936.

52% of the clients screened in 1986 were employed. This represented
an 8% decrease fran 1985, It should be noted that 1985 marked the first
year where the number of employed clients exceeded the number of unemployed
clients.

The percentage of clients with under $5,000 income remained the largest
category in income statistics for 1986 (30%), This represented an 11%
decrease frcm 1985. The statistic for the $10,Q0v-15,0Q00 income category
represented a 7% increase frcm 1985. There was little change in the m
statistics for the $20,000+ income categories for the past two years (21%
and 19% for 1985 and 1986, respectively).

46% of the NASAP clients screened in 1986 completed high school or
earned a GED. 24% did not complete high school or earn a GED. Both of
these percentages were the same as those obtained, in 1985. However, the
number of clients who had earned a college degree increased fran *% in 1985
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to 9% in 1986.

63% of the clients in 1986 were single and 11% ware married. In 1985/
72% of the clients were single and 14% were married. Subsequently, the 1986
statistics revealed slight increases in the divorced and separated categories.

SCREENING AND DRINKER CLASSIFICATION

77% of the clients screened in 1986 were classified as problem drinkers.
This represented a 5% increase drcm 1985.

The percentage of clients in the presumptive drinker classification
remained unchanged from 1985 (8%).

The percentage of clients in the nonproblem drinker classification
remained unchanged from 1985 (15%).

EDUCATION AND TREATMENT REFERRALS

The most frequent treatment referral in 1986 was inpatient treatment
(26%). This represented a 20% increase frcm 1985. Although this statistic
reflected an increase in the percentage of clients classified.as problem
drinkers, it also reflected an increase in the number of defendants "assigned"
inpatient treatment by the Noire Court. During the past four years, outpatient
counseling was the most frequent treatment referral.

Ihe next most frequent treatment referral in 1986 was outpatient
counseling (22%), This represented an 11% decrease frcm 1985. Ilhe number
of outpatient counseling referrals would have been higher, however, village
clients were assigned to complete the NLRC Correspondence Course due to
their inability to attend counseling sessions in Nome.

A totai of 42% of the clients screened in 1986 were assigned to sc.a
type of alcohol education (Alcohol Information Schooltl4%, NIRC Correspondence
Course-21%, Alcoholicrs Anonymous-7%) as compared to 28% in 1985.

90% of the clients screened in 1986 were assigned to education or
treatment. lhe remaining 10% ware referred for evaluation, had pending
assignments, were not given an assignment, or referred to an outside agency.
68% of the clients screened in 1985 were assigned to education or treatment.
The 1986 statistic represented a 22% increase in education/treatment referrals.

CLIENT MONITORING AND FOLLOW-UP

343 follow-up reports were processed in 1986 (300 satisfactory reports and
51 unsatisfactory reports). This number was significantly down from 1985 and
reflected the decreased number of active cases.

188 written reports were filed, 136 letters ware sent (61 failure to catp3.y
letters), and 142 phone calls were made (31 failure to comply calls). Tliese
numbers ware significantly up frcm 1985 and may have reflected communication

problems created by personnel turnover in the NASAP office.
Ihe NASAP Coordinators attended 228 court arraignments and 58 change of plea
hearings in 1986. The NASAP Coordinators also went to court to testify or be
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available to answer questions about an affidavit or screening reccxinendation
in 11 instances during 1986. 13 affidavits were filed in 1986 as compared

to 25 in 1985.

ASSIGNMENT COMICTED/TERMITIATED

122 cases wero closed in 1986. Thia represented a 23% increase frcsn
1985. 54% of the cases were closed due successful completion of assignment.
This represented a 7% increase from 1985.
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APPEIS T.

CASELOAD SUMMARY

New Cases Added ... e e e e e e e

Screenings Ccanpleted..........

Screenings Transferred . . . .. ... ... .....
Case Management Only/No Screening.......... ..
Bench Warrant Reassignment to ASAP . . . . ..
Agency Reassignment by ASAP ... ... ...
Cases Closed .. oiiiiiiiii i ot

Affidavits Filed . . . . . . . . . . . . . ..

CASELOAD ACTIVITIES

Total Follow-Up Reports Processed............

Written Reports Filed.. ... ... ... . . .. ....

Court AppearanCesS......ceeceecuacnn -

Letters Sent . ..

CLASSIFICATION SUMMARY ~
Screenings Completed

Problem Drinker ... ..

Prescriptive Problem Drinker . . . . . . . .
Non-Problem Drinker ... ... . . . ... . .....

Unidentified/Pending . . . . . . . . . . ..

STAGE OF CASE

Post SentencCe . ... e

Pre-SentenCe . . o aaaan
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Past Year

129

113

19

29
99

485
112
30
49

113

83

17

73
19
14

Current Year

90
12

24

11
122

13

343

188
11

136

72
58

11

46
15



SOURCE OF REQUESTED SCREENING:

Nane COUN Tt o e e e eae -
Other Trial Courts (Alaska) ............
Out-of-State ...

Prosecution ...

Other (including Defense Attorney)

84

13

58

11
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CHARGE AT TIME OF ASAP _REFERRALS
o1 372001 E
State DWI .. ... ...
Disorderly Conduct ...........
Mai. Destruction of Property . . .
Shoplifting/Removal of Merchandise
Trespass iiiiiiiiiaaan
Assault ... ...l
Reckless Driving (Original Charge)
Careless Driving (Original Charge)
Reduced from DWI ... ... ... .. ....
Drunk on Roadway ................
Drinking in Public . ... .. ... ....
Minor Consuming - ...cceceoeoaoann.

Others ... ... .... ..

No Charge ... .ooioiiiiaaa...

PRIOR EWI CRIMINAL CONVICTIONS

No Prior EWI .. .. .. .. .. ...,
One Prior EW I ... .. .. .. ...,
Two Prior EWIls._........ ..

Three Prior EWIls .. .. .. .. ......
More than Three Prior EWls . . . .

Information Not Available . ,

PAGE .26

Past Year

58

14

16
10

81

17

Current Year

41

15

52

12
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TREATMENT REFERRALS Past Year Current Year
Alcohol Information School/Education , . . . . 7 10
Outpatient Counseling ... . . .. oo.o..... B 16
Inpatient Treatment. ... .. .. ... ... ..... , 7 19
COITESPONUBNCE s s sesesssssesssssssens 17 15
Alcoholics Anonymous . . . . ceieiiiiiiaan-. 8 5
Evaluation ... iaiiiiia. 4 4
Assignment Pending....coeoomer cieinananan.. 14 3
No Assignment.. ... .cceoeoeoeaennnn ot 5 0
Other (Including Village Volunteer Counseling, and 13 4

NASAP Supervision)



