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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  Bill/Resolution No. 6̂

HB 26 Fiscal Analysis 

Funding Summary

Atty III P/A II Clerk Typist III Total

71000 32.7 44.9 29.9 107.5

72000 1.8 1.8 -0- 3.6

73000 28.6 4.8 4.2 37.6

74000 3.9 4.5 3.3 11.7

75000 1.5 1.5 8.0 11.0

Tota' 68.5 57.5 45.4 171.4

Costs beyond FY 90 include a 3 per cent annual inflation factor.
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Position Title ___ 
Attorney III

No. of Positions j Range/Step
22A

Ilarg. Unit px

Time Sums Staff Months Location Election District
PPT 12 Anchorage 8

Type of Expenditure Amount
i* 2 3

Snlnrv 24,570 ■ ■ '/■. ’: ’’ • '.7.
Ilencfils 8,099

Premium Pay
Other

Total Personal Services * ' v  ■ 32.669

Travel 1,800 ;
Contractual 28,600
Commodities 3,900

i Equipment 1.500
Uiher

Total Cost 68,469
„ ' • %> iy

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004
l-A  Receipts 1006
CIP Receipts 106!

Other

 '    ?

' ■ .  :

, S/* ■' -1.
■■ ■ . '  ̂y'

68,469

Justification
This position is needed in Anchorage, and other 
southcentral locations, to handle the 250 to 300 
forfeiture and remission actions mandated by HB 
26. Court hearings involve third party ownership 
or security interests. This bill will generate a 
large volume of new legal transactions requiring 
the part-time services of at least one attorney. 
Although these transactions are often complicated, 
they rarely involve complex legal issues. 
Allocation of the position to the sub-journey 
level of Attorney III is therefore recommended. 
Position support costs include 25.0 to publish 
forfeiture legal notices.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency
BRU

Component

Department of Law

Prosecution
F Y  9 0

Third Judicial District
Page 1 of 
Revised Dale



P o s it io n  T it le  

T im e S t i lu s
Paralegal Assistant II 

Staff Months

PFT 12

No. of Position*
1

Range/Step
16A

Location
EBA - Anchorage

Barg. Unit
GGU

Election District
8

lilr

j Type of Expenditure Amount
1 2 3

Salary 32,424
Benefits 12,493
Premium Pay

•
Other •>' : , ■ :

Total Personal Services 44,917
Travel 1,800
Contractual 4,800

( Commodities 4,500
Equipment I 500
Ulhcr

To al Cost 57,517
■ ’ ■ r.’■■ v ■■ • .

Funding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 1004 57,517
l-A Receipts 1006

CIP Receipts 1061
Other

•• ' •:.••• "• V -.7
: • •• • • •• . ■

. ; . ' = - >  ; :
i • • • • • . • : • ■ •

V;. ' .. s‘- w  ̂  ‘ 
•: V; ' : - . .

; • : : 1* . : «:.v.

v. • ■
,V

: j;-;.-;. :

; :' V: :

Justification
Tills position is needed in Anchorage, and other 
southcentral locations, to assist with the 250 to 
300 vehicle forfeiture actions mandated by HB 26. 
Title and records searches to verify any ownership 
or security interest, legal notification, and 
preparation of all necessary documentation will be 
required. This level of work is most
appropriately allocated to the Paralegal Assistant 
II class.

R e q u e s t  F o r

N e w  P o s i t i o n

Agency

BRU
Component

.Department of Law
Prosecution

Third Judicial District
Page 2 °f 3
Revised Date
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Position Title  ̂ Ttt
Clerk Typist III

No. of Positions . Range/Step Darg. Unit
1 OD GGu

Time Status Staff Months
PFT 12

Location Election District 
EBA - Anchorage 8

Justification

Tyi>e of Ex|>en<.l.iitire Amount
1 2 3

lhls clerical position Is needed to assist the

Salniv 20,136
at corney ana tne paralegal iianciie l i i g  to juu 
vehicle forfeiture actions mandated by HB 26. A 
very large volume of routine documents will be 
generated by this r^rk, including motions, notices 
to persons with ownership or security interest, or 
correspondence between the parties. Because this 
work will not usually involve higher level legal 
instruments, such as briefs, allocation to the 
Clerk Typist III level Is recommended.

Henc fits 9,768 • i: • :A v A i  ifrk J fnk
Premium Poy ' {  ■ f A 'v
Otlicr : : : : > ' t f y &£: ■ >■: . \A.\\ >■::; : .'

TnlBl Personal Services M i M R 2°,904
Travel -0-
Contractual 4.200
ConimutJiiiss 3.300
Equipment 8.000
Utlier

Toial Cost 45 f 404

Funding Source for Total Cost
Federal keceiots 1002
G. F. Match 1003
General Fund 1004 45,404
l-A Receipts 1006

CIP Receipts 1061

Other

...
■■ '"A A"'- ' "A ‘V:'i > V" •:A !'  ̂iA

®l /) ■ ■ : ::
' . • • • ....' - •

-./A - ■ - A  : ' A  i .  ̂/ : :

. •• ’ A :. A \ :v  ••• A . ' A  • . • ■ V' •

R e q u e s t  F o r
N ew  P o s i t io n

Agency D e p a r t m e n t  o f  Law

q r U P r o s e c u t i o n

C o m p o n e n t  T h i r d  J u d i c i a l  D i s t r i c t
Page 3 of 3
Revised Dale

F Y  90



TEL NO:

ALhfllJfc ISrSt L l« S 0 U U B S 9 ff  SSS SX O *  
7ISC A L  MOTS

REQUEST;

Revision Date:
Title: A n  act r e l a t i n g  t o  m o t o r

v e h i c l e  f o r f e i t u r e  
Sponsor: K o p o n a n
Requestor: H o u s e  T r a n s p o r t a t i o n

Bill v e rsion: 
P u b l i s h  Data:

A g s n o y  Af fe cted: 
BRU:

C o m p o n e n t s :

K B  2 6 
1/9/89

A l a s k a  c o u r t  syst a m 
T r i a l  Court s

^̂ .wwMinimnwnnmn^

SWRWftV

Coneral Fundfl 0,0 71.2 60.4 60.4 60.4 60.4
Federal F u nd s    • . . . .  . . . .
o t he r . . . .    * ..........................................

T O T A L  0.0 71.2 60.4 60.4 60.4 60.4

i S W l l S B i l M i s ®
Fu ll -t im e . . . .  . . . .  ♦ . ..........................................
Pa rt -t im e . . . .  3.0 3.0 3.o 3.0 3.0
T e m p o r a r y       .

S e e  a t t a c h e d  analysis.

ieral Counsel Phone:

C O U r ^ Data:

A p p r o v e d  by: A r t h U r  H V  S n o w d e n , fl. A d m i n i s t r a t i v e  D i r ec to r Date:
Agency: A l a s k a  C o u r t  S ys te m

Pr e pa re d by:y<Ta!' 
Division:

D i s t r i b u t i o n  (by p r e p a r e r ) : 
L e g i s l a t i v e  F i n a n c e  
L e g i s l a t i v e  S p o n s o r  
Requestor
O f f i c e  of M a n a g e m e n t  t  B u d g e t  
I m p a c t e d  A gs no y( ie s )
S e n a t e  S e c r e t a r y

264-8228
01/30/89

01/30/89

Page l of 3

T ravel ..........................................................................
C o n t r a c t u a l  . . . .  . . . .  . . . .  . . . .  . . . .  . . . ■
Supp l i e s     . . . . .
E q u i p m e n t  . . . .  10.8 . ..............................................
Land & s t r u c t u r e s  ............................. .............................................
Qr &nts fit C la im s . . . .  .   * « *
T O T A L  O P E R A T I N G  0.0 71.2 60.4 60.4 60.4 60.4



A l a s k a  C o u r t  S y s t e m  '-rt-tw

H B  26 - An a ct r e l a t in g to M o t o r  V e h i c l e  F o r f e i t u r e

Fiscal Note A n a l y s i s

Personal Se rv ices:

Law cleric I, Ra n g e  13D
A n ch or ag e,  P P T  - 6 m o n t h s

Pro T a m  D i s t r i c t  C o ur t Judge, 
A n ch or ag e,  P P T  - 6 m o n t h s

Law Clerk Z, Range 13D
Fairbanks, P P T  - 6 m o n t h s

T o t a l  P e r so n al  Services 

E q u i p m e n t  ( on e-time funding)

S a l a r y  B e n e fi t s Total

$14,670 $5,863 $20,533

8,352 8,277 16,629

16,908 6,355 23,263

60,427

1 0 ,7S2

Total F i r s t  Y e a r  F u n d i n g  $71,209
S 3 S E H B M



ALAS?*. COURT SYSTEM 
HJ 26 - ANALYSIS

This measure would require the court to order forfeiture of motor 
vehicles in every case specified under AS 28.35.030(c). Under 
current law, the ctate has discretion to file a forfeiture 
motion, and the court can act only if a motion is filed.

According to statistics provided by th® Department of Law, 
forfeitures would be ordered in approximately 250-300 cases 
annually, primarily in Anchorage and Fairbanks. It is assumed 
that spouses or lienholders will assert an interest in approxi­
matel y  90% of the cases. Approximately one-half of these cases 
are expected to be highly contested. Based on Information 
p r e viously provided by the Department of l a w , in-court time for 
these motions is assumed to average two hours. This legislation 
will also impact case p r o c e s s i n g . Law clerks must review 
p a p erwork and prepare the files for disposition by the judges. 
G i v e n  the volume of anticipated cases, it is assumed that one 
additional permanent part-time law clerk and one part-time pro 
tern judge for the district court in Anchorage and one permanent 
part-time law clerk in Fairbanks would be required.

P a g e  3



STATE OF ALASKA 1989 LEGISLATIVE SESSION
BILL VERSION: HB 26

PUBLISH DATE: 1 ~ 9 " 8 9

REQUEST:
FISCAL NOTE

Revision Dale:_______________________________
Title: "An A c t  r e l a t i n g  t o  motor v e h i c l e "Br u : 

f o r f e i t u r e . "  
Sponsor: Rep,  koponen

Agency Affected: Departm ent o f  C o r r e c t io ns

Requestor:.
Components:.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL | 0 0 0 0 0 0

ANALYSIS : (Anach a separate page if necessary)

T h is l e g i s l a t i o n  w i l l  have no f i s c a l  im pact upon th e  Departm ent o f  
C o r r e c t io n s .

P r e p a i d  by :  Susan E. Kniqhtofr, D ir e c to r  
Division: A d m in is tr a t iv e  S e r v ic e s

Approved by , , hVJvJld.’. S r \  "
Agency: u ^ r C T e n t  o f  C o r r e c t io n s  \

O ' Z
•••\ re.o\ l j z -C

Phone: ..1 6 5 -3 376. 
Date:  1 -2 3 -8 9  _

Date: 1 -2 3 -8 9

Distribution (by preparer):  
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ics)

REVENUE | 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER
TOTAL l] r ~ T * n n
POSITIONS:

FULL-HM2
PART-TIME
TEMPORARY

0 0 0 0 0 0

1 <• 1page-:—  of — —



§ 28.35.029 M o t o r  V e h i c l e s § 28.35.029
Chapter 35. M iscellaneous P rovisions.

Article
2 .  O p e r a t i n g  W h i t e  i n t o x i c a t e d ,  I m p l i e d  C o n a c n t  (5s 2 f l . 3 5 . 0 2 9 ,  2 8 . 3 6 . 0 3 1  —

2 8 . 3 5 . 0 3 3 1

3 .  R e c k l e s s  a n d  N e t  ' g e n t  D r i v i n g  (5 2 8 . 3 5 . 0 4 5 )

5 .  M i a c e l l a n e o u a  O f T e n a e a  ( 5 5  2 8 . 3 5 . 1 4 5 ,  2 8 . 3 5 . 2 3 5 ,  2 8 . 3 5 . 2 5 1  —  2 8 . 3 5 . 2 5 5 )

A rticle 2 . O perating Whiio

Section
2 9 .  O p e n  c o n t a i n e r

3 1 .  I m p l > e d  c o n s e n t

Intoxicated; Im plied C o n sen t  

Section
3 2 .  R e f u s a l  t o  s u b m i t  t o  c h e m i c a l  t e a t

3 3 .  C h e m i c a l  a n a l y s i s  o f  b r e a t h  o r  b l o o d

Sec. 28.35.029. Open container, (a) A person may not drive a 
motor vehicle on a highway or vehicular way or area, when there is an 
open bottle, can, or other receptacle containing an alcoholic beverage 
in the passenger compartment of the vehicle, except as provided in (b) 
of this section.

(b) A person may transport an open bottle, can, or other receptacle 
containing an alcoholic beverage

( 1 ) in the trunk of a motor vehicle;
(2 ) on c  motor driven cycle, or behind the last upright seat in a 

motor home, station wagon, hatchback, or similar trunkless vehicle, if  
the open bottle, can, or othp* receptacle is enclosed within another 
container;

(3) behind a solid partition that separates the vehicle driver from 
the area normally occupied by passengers; or

(4) if the open bottle, can, or other receptacle is in the possession of 
a passenger in a commercial motor vehicle.

(c) In this section
(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);
(2 ) "commercial motor vehicle” means a motor vehicle for which the 

owner receives direct monetary compensation and that has a capacity 
of 1 2  or more persons;

(3) "motor vehicle" means a vehicle for which a driver’s license is 
required;

(4) "open” includes having a broken seal;
(5) "passenger compartment" means the area normally occupied by 

the driver and passengers and includes a utility or glove compartment 
accessible to the driver or a passenger whilu the motor vehicle is being 
operated.

(d) A person who violates (a) of this section is guilty of an infrac­
tion. (§ i ch 142 SLA 1988)



- 5 28.35.030 Alaska Statutes Supplement 5 28.35.030
Sec. 28.35.030. Operating a vehicle, aircraft or watercraft 

while intoxicated.

NOTES TO DECISIONS
Rebuttable presumption or Intoxica­

tion. — This section doc# rot establish a 
conclusion that blm-d tests become irrele­
vant if taken more than four bourn alter 
the alleged violation, rather, the alalule 
aimply reded# the legialative conduaion 
that o blood teat taken within four hours 
of the alleged infraction i# such definitive 
evidence of intoxication at the time of 
driving, that the blood teat reaull ia suffi- 
denl to eatabliah a rebuttable preaump- 
tion of intoxication William* v Stale, Ct. 
App Op No 709 (Kile No V 16311, 737 
P.2d 360 (1987).

Movablllty o f vehicle. — Thia section 
on it# face, containa no ''movability" re- 
qulrem»nt. and the definition of "operate" 
adopted in Jacobeon contains mo auch re­
quirement; and a defender I could be 
found guilty of driving while intoxicated 
even though hia automobile i ns stuck in 
a mudhole and waa incapab'e of move­
ment. Lathan v. State, Ct. A ip. Op. No. 
542 (File No. A-90I), 707 P.2d 941 0986).

Defendant waa "in actui I physical 
control" o f her vehicle, win re ahe waa 
anatod in the driver's eeat behind the 
steering wheel, had possession of the igni­
tion key and was attempting to put the 
key in the ignition; given thea I factora of 
control, it ia not necessary that the engine 
be running Slate, ilop't of P u l. Safety v. 
Conlev, Sup. Ct. Op No. 329', (File No. 
S-1791), P 2d (1988).

Police respoua. to what 11 reason­
ably loicrprotod aa request for avals 
tancc justified. — A trooper'* oction in 
engaging his emergency lii[hle and 
contacting a defendant, followin < what ho 
reuaonnbly interpreted to lie a i >queal for 
assistance from the defendant's fehicle, ip 
permiaaible under U.S Const., \mend 4 
aa well aa Alaska Const., Art I, t 14. 
When a police olTicer observes facta and 
circumstances which he aclunll< and rea­
sonably concludes to lie o requei I for con­
tact or assistance, the officer is jt stifled in 
making that contact, which world not he 
analyzed as an investigatory slop requir­
ing articulable suspicion Crn there v. 
State, Ct. App Op No 652 File No. 
A-1507), 727 P 2d 9 119861

Subsection (c) inapplicable to 
alrboata. — A court may not revoke the 
driver's license of a person con deled of

driving while intoxicated on public prop­
erly in an airbont; an airboal ia not a mo­
tor vehicle for which a driver's licenae is 
required State v. Stagno, Ct. App Op 
No 725 (File No A 15851, P.2d 

(1987).
Cough medicines Intoxicating li­

quors. — Nyquil and lerpin hydrate, two 
cough medicines, are intoxicating liquors 
within the common understanding of that 
phrase and can be the basis for ■ convic­
tion of driving while intoxicated Lambert 
v. State, Ct. App. Op No. 441 (File No 
A-403), 694 P.2d 791 (19851

Requeat fo r counsel before breatha­
lyser teat. — District court judge'* find­
ing that defendant, convicted of driving 
while intoxicated under municipal code, 
did not requeat counsel prior to taking the 
breathalyzer examination where he never 
naked to speak to an attorney but asked 
whether ha might need an attorney, with 
testimony supporting the conclusion that 
he wondered if he needed an attorney in 
order to make bail, not because he wanted 
advice about submitting to a breathalyser 
oxam, was not clearly erroneous, and su­
perior court judge should not have re­
versed the conviction. Anchorage v. 
Erickson, Ct. App. Op. No. 417 (File No. 
A-612), 690 P 2d 20 (1984).

Right to counsel before breathalyser 
teat.

It is ovily where the totality of the ar­
restee's words constitute u request, ex­
press at implied, for in  opportunity to 
contract counsel for the purpose of dis­
cussing a breathalyzer examination that 
ri, opportunity to consult counsel must be 
provided prior to administration of the 
breathalyzer. Once the breathalyser ex- 
aminntion is completed or refused and 
videotaping finished, the suspect is enti­
tled to the full use uf the rights guaran­
teed by AS 12.25.150(b) and Criminal 
Rule 5(b). Van Woriner v. Stale, Cl. App. 
Op No. 473 (File No A-320), 699 P 2d 895 
(1985).

Where the judge determined, baaed on the evidence, that the DWI defendant's 
nlAleincnln regarding having Homebody 
present did nol relate to a dctire to con­
sult with counsel about (neathslyzer ex­
amination# or field robriety test, but 
rather related to having someone present

74

W

§ 28.35.030 Motor Vehicles (j 28.35.030

to observe the administration of the lesl, 
perhaps a technician, to insure ils vv«.d- 
ity, the judge was not clearly e.-rnneoUH In 
concluding that the defendant did not 
properly invoke his Copelin rights and 
that the results of the breathalyzer exami­
nation should not lie suppressed Van 
Wormer v State. Ct. App Op No 473 
(File No A 320), 699 P2d 895 (19851.

When breathalyzer test results 
should be excluded. — The reault of a 
breathalyzer teat secured in violation of 
(he right to counsel should be excluded in 
a civil license revocation proceeding. 
Whisenhunt v. State, Dep'l of Puli Safety, 
Sup. C l Op No 3260 (File No S-14671,

P.2d (1987).Parental presence at all court pro­
ceedings ia a prerequisite to conviction 
of a minor for a traffic offense, including 
driving while intoxicated Aiken v. State.
Ct. App. Op No 672 (File No A-1498),
730 P.2d 821 (1987).Attempted retest may be prerequi­
site to a motion to suppress Intoxlme- 
ter reault on the grounds of alleged inad­
equacy in the magnesium perchlorate 
lube (MPT) retention Bystem where the 
trial court eipreaaly finds that the MIT 
system is properly functioning, but leaves 
opon the possibility that retained samples might be defective in individusl cases. 
Ansay v. State. Ct. App Op. No. 698 (File 
Nos. A-829, A-831), 716 P.2d 1194(1986) 

Coat-free retest not required. — 
Compliance with Serrano does not require 
that defendants be furnished a coal-free 
reteat. Ansay v. State, Ct. App Op. No. 
598 (File Noa. A 829. A-8311. 715 P 2d
1194 (1986)Reault* o f police officer’s self-ad-
mlnlstered Inloxlmeter lest admissi­
ble. — Where a police officer, though not 
under arrest for driving while intoxicated, 
administered himself an intoximcter lesl, 
the results of that test were properly ad­
mitted st trial even though he was n-tl 
read an implied consent wsming and no 
sample was preserved I-awre nee v. Slate, 
Ct. App. Op No. 603 iFile No A-799), 715
P. 2d 1213 11986).Preserving breath aamplrs.In accord with main pamphlet See 
Champion v Department of Pub Safety, 
Sup, Cl Op No. 307d iFile Ho S-868). 

P.2d (1986).Retroactive application o f Serrano
rilK . -•  Where a new rule serve# to en 
«urv dvendanl* a fair trial, il mu#l lie ret­
roactively applied at least to any case 
•vh’ ch was net finally disposed of at the

lime the rule was announced, provided 
t lint the defendant raised the point in the 
trial court Farleigh v. Municipality of 
Anchorage, Sup Ct Op No 3143 (File 
Noa. S-1162, S - I I83). P. 2d 11986) 

Where defendant's reckleaa driving 
conviction waa based on precisely the 
same conduct aa hi# DWI, the offense ui 
reckless driving must lie deemed to have 
merged with (he offense of DWi; and it ia 
error to enter a separate judgment o f con­
viction ngsinsl the defendant on the reck­
less driving chnrge. KalmakofT v Munici­
pality o f Anchorage, Ct. App. Op No. 688 
(File No. A 920), .715 P.2d 261 (1986).

Defendant waa a third DWI offender 
upon Ins 1987 conviction for driving while 
intoxicated, where he had been separately 
charged with DWI in September and No­
vember of 1985 and, pursuant to a plea 
agreement, was sentenced in both esses as 
if he were a first-time DWI offender. State 
v. Waalkes, Ct App. Op. No. 782 (File No. 
A-2142), I* 2d (1988).Revocation o f licenae fo r operating 
motor vehicle in parking lot. — See 
Caulkina v. State, Dep't of Pub. Safely, 
Sup Ct Op No. 3233 (File No 8-1686),
743 P.2d 366 (1987).Enhanced sentence!. — Before a prior 
conviction for an ostensibly non-criminal infraction, auch as a "civil forfeiture," can 
properly be relied on as the sole basis for 
imposition of an enhanced mandatory 
minimum jail term, fundamental fairness 
under > '*<ka Const., art. I, 9 7 requires 
the sentencing court to determine that the 
defendant waa afforded the right to coun­
sel in the prior case; an uncounscled con­
viction is simply too unreliable (o be de­
pended on for purposes of imposing a sen­
tence of incarceration, whether that sen­
tence is imposed directly or collaterally. 
I'anonen v State. Ct. App Op No 551 
IFile Nos A-943, A 9481, 711 P.2d 528 
(1985).Condition* of probation. — Condition 
of probation prohibiting one who pled nolo 
contendere to driving while intoxicated 
from entering the town where he lived 
and worked for the term of his probation, 
one year, without prior written permis­
sion from the court was not a reasonable 
condition and was vacated. The condition 
was nol reasonably related to the nature 
of the underlying offense, the condition 
was unnecessarily severe and reslriclive, 
and the condition did not appear to he rea­
sonably related to rehabilitation since there was no evidence to suggest that 
mime endemic characteristic of the town

75



§ 28.35.031 Alaska Statutes Supplement 5 28.35.031
contributed lii the probationer'! criminal 
behavior and the condition waa not rta- 
aonahly related to the protection of the 
public Edison v. Slate, Ct App Op. No 
MG I File No A 9401. 709 I ' 2d 510 <19851 

Applied in Meiaaner v Staite, Ct App 
Op No 59.7 (File Noa A -10113. A-I084I. 
715 I* 2d 714 (1986); Annaa n. Stale. Ct. 
App Op No 647 (File No A 9541, 726 
P 2d 652 (19861; Yancy v. Stale. Ct. App 
Op No 687 (File Noa A 1792. A 1413). P2d (19871 

Quoted in Barcott v. Stale. Dep't of 
Pub Safety. Sup Ct. Op No 3212 IFile 
No S-1692). 741 P 2d 226 (19871.

Slated in Kavortiian v Tommy'a Elbow 
Room, Inc . Sup Cl Op No 2906 (File 
Noa S 62, 9-791, 694 I* 2d 160 09851 

Cited in KITenlieck v State, Ct App 
Op No 479 IFile No A 5971. 700 P 2d 811 
(I9i-5I; Anderaon v Stale. Ct App Op 
No 585 (File No A 10281. 713 P 2d 1220 
(19861; Morria v Stale, Cl. App Op No 
694 (File No A I6 f )). P 2d 119871. 
Brown v. State, Ct App Op No 7t4 lF ile  
No A-1715), 739 P2d 182 119871, Clark v 
State, Ct. App. Op. No. 716 (File No 
A-1840), 738 P 2d 766 (1987); Selig v 
State, Cl. App. Op No. 785 (File No 
A-2057), P 2d 119881.

Sec. 28.36.031. Implied consent, (a) person who operates or 
drives a motor vehicle in Urn state or who operates an aircraft as 
defined in AS 28.35.030(g)(1) or who operates a watercraft as defined 
in AS 28.35.030(g)(2) shall be considered to have given consent to a 
chemical test or testa of the person's breath for the purpose of deter­
mining the alcoholic content of the person's bio kl or brcnth if lawfully 
arrested for an ofTense arising out of acta alleged to have been commit­
ted while the person waa operating or driving a motor vehicle or oper­
ating an aircraft or a watercraft while intoxicated. The feat or teata 
shall be administered at the direction of a law enforcement ofTicer who 
hus reasonable grounds to believe that the person was operating nr
driving a motor vehicle or operating an aircraft or a watercraft in this 
state while intoxicated.
(b) A person who operates or drives a motor vehicle in this state or 

who operates an aircraft or watercraft, shall be considered to have 
given consent to a preliminary breath test for the purpose of determin­
ing the alcoholic content of the person’s blood or breath. A law enforce­
ment ofTicer may administer a preliminary breath test at the scene of 
the incident if the offtcsr has reasonable grounds to believe that a 
person's ability to operate a motor vehicle, aircraft, or watercraft is 
impaired by the ingestion of alcoholic beverages and that the person
(1) was operating or driving a motor vehicle, aircraft, or watercraft 

that is involved in an accident;
(2) committed a moving traffic violation or unlawfully operated an 

aircraft or watercraft; in this paragraph, "unlawfully" means in viola­
tion of any federal, state, or municipal statute, regulation or ordi­
nance, except for violations that do not provide reason to believe that 
the operator’s ability to operate the aircraft or watercraft was im­
paired by the ingestion of alcoholic beverages; or
(3) was operating or driving u motor vehicle in violation of AS 

28.35.029(a).

(c) Before administering a preliminary breath test under (b) of this 
section, the officer shnll ndviftc the person that refusnl may be used

against (he person in a civil ur criminal action uriHing out of the 
incident and that refusnl is on infraction. If the person refuses to 
submit to the test, the test shnll not be administered.
(d) The result of the test under (b) of thin section may be used by the 

law enforcement ofTicer to determine whether the driver or opcrntor
should Ik* arrested.
(e) Refusal to submit to u preliminary breath test at the request of a

law enforcement officer is an infraction.
(0 If a driver or operutor is arrested, the provision>. of (a) of this 

section apply. The preliminary brenth test authorized in this section iB 
in addition to uny tests authorized under (a) of this section. (S 1 ch 83 
SLA 1969; am § 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am

5 28.35 031 Mutok Vehicles $ 28 35.031

§ 16 ch 77 SLA 1983; urn §§ I —  
SLA 1988)

Kcvlaor'a notea. — The laat clause of
(h)(2) of this section waa enacted in AS 
28.35.031 (g) Reorganized in 1986.

Effect o f amendment*. — The 1985 
amendment In aubeeilion lb) inaarted "or 
who operalea an aircraft or watercraft" in 
the first sentence, inserted "aircraft, or 
watercraft" in the second sentence, in 
paragraph (1) inserted "operating or" and 
"aircraft, or watercraft," and in paragraph 
(2) added the language beginning "or tm-

NOTE8 TO

Bection conatituUonaJ. — The porta­
ble breath teat authorized by thia aoction 
does not constitute an unreasonable 
search under the fourth amendment to the 
Unite* States Constitution. Leslie v. 
State, Ct. App. Op. No. 670 (File No. 
A-66S), 711 r.2d 676 (19861.The impoaition of criminal penallioe 
upon a motorist fur hia peaceful refusal to 
submit to a breath teal does not violate hia 
right to equal protection under the law 
Bumetl v. Municipality of Anchorage, 
634 F. Supp. 1029 (D Aloska 1986)Tho implied consent statute clearly 
serves a legitimate state interest. All 
drivem lawfully stopped are treated 
equally, and, from tlio perspective of the 
fourth and fourteenth amendments, those 
drivers are treated no dilTerenlly from 
other aorta of persons suspected of com­
mitting criminal nets Burnett v. Munici­
pality of Anchorage. 806 K.2d 1447 (9th
Cir 1986).LcgtslaUve intenL — In the implied 
consent statutes, the legisl ature tins gone 
•o great lengths to avoid authorizing the

4 ch 76 SLA 1985; am 5 2 ch 142

lawfully operated"; and in subsections (d> 
and (0  inserted "or operator."

'Hie 1988 amendment, in aubaection lb), 
deleted "or" at the end of nrragraph (1), 
added "or" at the end of i ragraph (2), 
and added paragraph (3).

Opinion: o f attorney general. — Tha 
Intoiimeter 3000, an infrared alcohol 
breath teat apparatus, ia a "chemical teat" 
tinder thia section. 1984 Op. A ll’y Uen. 
No 01.

D E C IS IO N S

police to take blood alcohol teata forcibly 
from defendant charged with driving 
while intoxicated; the legislature haa, in­
stead, provided extremely strong incen­
tives to a defendant to take a breath teat 
for blood alcohol by providing criminal 
penalties. Baas v. Municipality of Anchor­
age. Ct. App. Op. No. 429 (Fils No. A-273\ 
692 P.2d 965 (19B4I.Consent to breathalyzer teat; etc. 

Juat as a driver's failure to cooperate in 
the search conducted by means of a 
breathalyzer teat ia no impediment to the 
classification or the proceeding aa a search 
incident to arreat, the absence of coopera­
tion ia no bar to the characterization of 
the taking of breath as s consent senrch 
fur which consent has already been sup­
plied by the act of driving on Alaska 
roada. Burnett v. Municipality of Anchor­
age. 634 F. Supp. 1029 ID. Alaska I9B6I Request fo r counsel before breatba- 
lyxer teaL — District court judge's find­
ing that defendant, convicted of driving 
while -itoxicalcd under municipal code, 
did not lequest counsel prior to taking the
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lum lhilyzar cduniimtion whrrr lir nrvrr 1(180 n nil 1981 prrilw lrd tlir BiliiiiMimt 
nahrd In Hpmk In nti ullurncy bill naked itiUi rvidrnu* of chrmical anbrirly (ra l rr 
wliethrr hr might nrrd an altornry, wiln null* ohlninni |mn>uant In n nrnrrh war 
Irnlimuny luppoiting the tunrluniun Hint «ft,r the nrrratwn tmd ri'fimed to
lie wondered if he needed an nttomry in iake 8UC|, „  tent Pena ». Stale, Sup l.'l 
order lo make hail, not lieeaiiar he wunlrd 0p  No a86, (f.-|lr No» 11174, 70521, 084 advice about aulmiitting to a brealhalyier |, ̂ ,1 864 (1984).
etam. waa not dearly orTonmun, and au Chemical teata not conclualvely pre- ,x<rior court judge al.ould not have re |Um<(d , ccur>u,. _ „ ue proc(M wll) nol
veraed the conviction Anchorage v a||uw lhe reaulU of a chemical teat aulho
A ^ r f l W  P2d'20 t.OMI rtad Und"  9U"-«li0n '•> c""du'J t ig h i  to coun^l before breatha.yaer J g  s U p .T o p

See note to AS 2635 031) under thia J?® J ? 1*- <Kil* No S1692)' 741 V 2 i 22fi catchline. Van Worrner v, State, Cl. App ,
Op No 473 (bile No A 3201,699 l ’ .2d 896 „  Applied in Lawrence v Slate. Cl App
, ,986, Op. No 803 (Kile No. A-799), 716 P2dTlie reault ofa brvallialyter leal aetured < 1986).
in violation of the right to courier! rbould Quoted in llrown v. State, Ct. App Op.
be excluded in a civil licenae ravrcation No. 714 IFile No A1715), 739 P.2d 182
proceeding. Whiaenhunt v. Slate, I ’rp'i of 0987); State, Dep’t of I’ub. Safety v. 
Pub. Safely, Sup. Ct. Op No. 3260 (File Conley, Sup. Ct. Op No 3297 (File NoNo S-1467), P 2d (19871 8-1791), l ’ 2d (19881.

llae o f aearch w arran t Cited in Komo v. Municipality of An*Implied Cnnaent StBtutea in sITcct at dioragr, Ct. App Op. No. 457 (File Nothe time of the arreala of drfendnnta in A 462), 697 P2d 1065 (19851.

Sec. 28.3R.032. Refusal to submit to chemical teBt (a) If a per- 
Bon under arrest refuses the requeflt of a law enforcement ofTicer to 
oubmit to a chen ical test under AS 28.35.031(a), after being advised 
by the officer thai the refusal will, if thnt person was arrested while 
operating or driving a motor vehicle for which a driver’s license is 
required, result in the denial or revocation of the license or nonresi­
dent privilege to drive, that the refusal may be used against the per­
son in a civil or criminnl ac on or proceeding arising out of on act 
alleged to have been committed by the person while operating or driv­
ing a motor vehicle or operating an aircraft or n watercraft while 
intoxicated, and thnt lhe refusal is a misdemeanor, a chemical test 
may not be given, except as provided by AS 28.35.035. 
tb) I  Repealed, § 25  ch 77 SLA 1983.1
(c) I Repealed, § 25  ch 77 SLA 1983.1
(d) I  Repealed, § 25  ch 77 SLA 1983.1
(e) The refusal of a person to submit to a chemical test of breath 

under (a) of this section is admissible evidence in a civil or criminal 
action or proceeding arising out of an act alleged to have been commit­
ted by the person while operating or driving n motor vehicle or operat­
ing an aircraft or watercraft while intoxicated.
(0 Refusal to submit to the chemical lest of breath authorized by 

AS 28.35.031(a) is a class A misdemeanor.
(g) Upon conviction of a person under this section, the court shall 

impose a minimum sentence of imprisonment of not less than 72 con-

§ 28.35.032 Alaska Statutra Sui'plemrnt 5 28 35 032
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Aecutive hours and a fine of not Iohh than $250 if the person ban nol 
|»cen previously convicled in this or another jurisdiction of driving 
while intoxicated under AS 28.35.030 or another low or ordinance 
with substantially similar elements or refusnl to submit to a chemical 
test under this section or another law or ovrlinancc with substantially 
similar elements. Upon conviction under inis section the court shull 
impose n minimum sentence of imprisonment i»r not less than 20 con- 
Hccutive days and a fine of not less than $500 if, within the preceding 
10 years, Lhe person has been previously convicted once in thiB or 
another jurisdiction of driving while intoxicated under AS 28.35.030 
or nnotlier law or ordinance with substantially similar elements or 
relusul to submit to a chemical test under thiB section or another law 
or ordinance with substantially similar elements. Upon conviction 
under this section the court shnll impose a minimum sentence of im­
prisonment of not leci than 30 consecutive days and a fine of not less 
thun $1,000 if, within the previous 10 years, the person hns been 
previously convicted in this or another jurisdiction of more than one of 
the following ofTenses or has more than once been previously convicted 
of one of the following ofTenses: (1) driving while intoxicated under AS 
28.35.030 or another law or ordinance with substantially similar ele­
ments; (2) refusal to submit to a chemical test under this section or 
another law or ordinance with substantially similar elements. The 
execution of sentence may not be suspended nor may probation be 
granted except on condition that the minimum imprisonment pro­
vided in this section is Berved. Imposition of sentence may not be 
suspended. If the offense involved driving a motor vehicle for which a 
driver’s license iB required, the person's driver's license shall be re­
voked under AS 28.15.181. In addition, the court shall order, and a 
person convicted under this section shall undertake, for a term speci­
fied by the court, that program of alcohol education or rehabilitation 
that the court, after consideration of any information compiled under 
(h) of thiB section, finds appropriate. The sentence imposed by the 
court under this subsection shall run consecutively with any other 
sentence of imprisonment imposed on the committed person.
(h) Except as prohibited by federal law or regulation, every pro­

vider of treatment programs to which persons are ordered under (g) of 
this section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons os the su­
preme court may require by rule. Information compiled under this 
subsection is confidential and may only be used by a court in sentenc­
ing a person convicted under (g) of this Bection, or by an officer of the 
court in preparing a pre-sentence report for the use of the court in 
sentencing a person convicted under (g) of this section.
(i) A person who is sentenced to imprisonment for 72 consecutive 

Kniiro under (e) of this section and who is not released from imprison-« * » -A-*- A

(j 28 35.032 Motoh Vriiidi.ra 4 28.35 032
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municipality or ita agents, officers, or ctnployeea Tor damagca result­
ing from the additional period of confinement if 
(1) the employee or employeeH who released the person exerciec-u 

due care and, in releaaing the pertuin, followed the stun third release 
procedures of the prison facility; and
12) the additional |>eri()d of confinement did nol exceed 12 hours.
(j) For purposes of this section, convictions for both driving while

intoxiculed a< I for refusal to submit to a chemical test of breath under
AH 28.35.U3Iiu), if arising out of a single transaction and u single
arrest, are considered one previous conviction. (§ I ch 83 SLA 1969;
am § 28 ch 71 SLA 1972; urn § 12 ch 129 SLA 1980; am § 17 ch 117
SLA 1982; am §8 17 —  20, 25 ch 77 SLA 1983; am t 17 ch 60 SLA 
19861

5 28.35.032 Ai .ahka Statutes Supplement 5 28,38.032

Effect o f amendments. — The 1986 
nmemlmrnt nulmtitulcd "moy" for "ehall" following "chemical leal" near the end of aubeccliun (al.

NOTE8 TO DECISIONS
legislative Intent. — In the implied 

ennaent alatutea, Die legislature haa gone 
to great lengths to avoid authorizing the 
police to forcibly take blood alcohol teata 
from defendanle charged with driving 
while intoxicated; the legialaturc haa, in- 
Bleed, provided extremely atrong incen­
tives to a defendant to take a breath teat 
for blood alcohol by providing criminal 
pcnultien. flasa v. Municipality of Anchor­
age, Cl. App Op No. 429 (File No A-273), 692 P.2d 961 (1984)

Imposition o f criminal penattlea 
held conatituUonal. — The impoaition of 
criminal penalties upon a motorist for hia 
peaceful refusal to aubmit to a breath teat 
does not violate hia right to equal protec­
tion under the law. Dumell v. Municipal­
ity of Anchorage, 634 F. Supp. 1029 (I) Alaska 1986)

Implied consent. — Just aa a driver's 
failure to cooperate in the search con­
ducted by means of a breathalyzer teat ia 
no impediment to the classification i r  the 
proceeding aa a search incident to on cat, 
the absence nr cooperation iB no bar U the 
charncterizatior. o f the taking of breath as 
a consent search for which consent haa al­
ready been aupplied by thi act of driving 
on Alaska roadH. Burnett v. Municipality 
of Anchorage, 634 F. Supp. 1029 (1). Aloskn 1986).

The implied consent atntute clrnrly 
serves n legitimate elate interest. All drivers lawfully stopped nre treated 
equally, and, from the perspective of the 
fourth and fourteenth amendments, those

drivers are treated no differently from 
other aorta of persons suspected of com­
mitting criminal ucta Bumctt v Munici­
pality of Anchorage, 806 F.2d 1447 (9th Cir. 19861.

"While' defined. — The word "while" 
in subsection (a) means "for." Brown v. 
Slate. Ct. App Op. No. 714 (File No. 
A-S716), 739 l*.2d 182 (19871.

Request for counsel before breatha­
lyzer le*L — District court judge's find­
ing that defendant, convicted of driving 
while intoxicated under municipal code, 
did not request counsel prior to taking the 
breathalyzer examination where he never 
asked to epeBk to an attorney but asked 
whether he might need an attorney, with 
tealimony supporting the conclusion that 
he wandered if he needed an attorney iu 
order to mnkc bail, not because he wanted 
advice about submitting to a breathalyzer 
exam, was not derrly erroneous, and su­
perior court judge should not have re­
versed the conviction. Anchorsge v. 
Erickaon, Ct. App Op. No. 417 (File No. A-512), 690 P.2d 20 (19841.

Right to counsel before breathalyzer teat
The result of a breathalyzer lest secu -ed 

in violation of the right to counsel should 
l>e excluded in a civil license revocation 
proceeding. Whiaenhtlnt v. State, Dep’t of 
i'ub Safety, Sup Ct Op. No. 32,10 (File 
No. S-14071, P.2d (1987).

Sec note to AS 28 35 030 under this 
cntchline, Van Wormer v. State, Ct. App.
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Op No 473 (File N» A 320), 699 P.2d 895 Op No 7H  (File No A-1715), 731) I ' 2d 
(1985) 182(19871Right to contact counsel does not In- In order to .convict a penton or refusing 
elude ■ right to have counsel physl- U> submit to a chemical test of his ur her
cally present while a breath teat la ad- breath, the stale must prove that the indi-
ministered. Annas v Stale, C l App Op. vidual in question knew or perhaps should
No 647 (File No A 954), 726 P2d 552 I*8'''' know,v “ ia bre8‘ hU9H6 ) nought hi evidence in connection with an

Admissibility o f evidence o f refusal, jnvealigation of hia or her driving while 
Admission into evidence of defendant's ■nb.xicaled, and, second, thal w.U. th«d

refusal to submit to a breathalyzer test e ™ nUl "V * ' he ° r ?l,eA A «„• 11   die teat Brown v. State, Ct. App. Op No.did not violate hlx filth amendment right 7J< (FjI(j N A-1716). 739 P.2d 182 
against aelf-incnmmation, even though (19071Alaska has made refusal to aubmit to a Admi „ , oh orlntojUc.Uon. -  While abreathalyzer tart a separata cnrmnalofi ^  rourt mjghl Mniidfr d f̂errdnnt'e ad- 

.nSf, V' rown' miaaion or intoxicition in mitigation of(9th Cir. 1988). punishment, it ia nol a defense to a refusalRequirements fo r conviction. -  The to pn)vlde a chemica| brealh ^  Drown 
jury need not find thal defendant operated v fl(ala Cl App q ,, No 714 <Fj|B No 
a motor vehicle while under the influence A-1716), 739 P.2d 182 (1987). 
of intoxicating liquor aa a condition pro- Conviction affirmed. -  See
requisite to convicting him or her of re- McCracken v. Stale, Cl. App Op No. 399
fuaal to provide a chemical brealh leat. (Kile No. A-214), 686 P.2d 1275 (1984). 
Brown v. State, Ct. App Op. No. 714 (File Applied in Skuae v. Stale. Cl. App. Op.
No. A-1716), 739 P 2d 182 (1987). No. 682 (File No. A-8861, 714 P 2d 368

Probable cause to arrest Is not an ele- (1986).ment of the ofTenes of refusing a chemical Cited in Wilt v. State, Cl. App. Op. No.
teat of breath. Brown v. State, Ct. App 433 IFile No. A-482), 692 P.2d 976 (19841.

Sec. 28.35.033. Chemical analysis of breath or blood, (a) Upon 
the trial of a civil or criminal action or proceeding arising out of acta 
alleged to have been committed by a person while operating or driving 
a motor vehicle or operating an aircraft or a watercraft while intoxi­
cated, the amount of alcohol in the person’s blood or breath at the time 
alleged shall give riBe to the following presumptions:
(1) If there was 0.05 percent or less by weight of alcohol in the 

person's blood, or 50 milligrams or less of alcohol per 100 milliliters of 
the person’s blood, or 0.05 grams or less of alcohol per 210 liters of the 
person's breath, it shall be presumed that the person was not under
the influence of intoxicating liquor.
(2) If there was in excess of 0.05 percent but less than 0.10 percent 

by weight of alcohol in the person’s blood, or in excess of 50 but less 
than 100 milligrams of alcohol per 100 milliliters of the person's 
blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol 
per 210 liters of the person’s breath, that fact does not give rise to any 
presumption that the person was or was not under the influence of 
intoxicating liquor, but that fact may be considered with other compe­
tent evidence in determining whether the person was tinder the influ­
ence of intoxicating liquor.
(3) I Repealed, § 13 ch 129 SLA 1980.1
(4) If there waa 0.10 percent or more by weight of alcohol in the-**-■— inn m illilite rs

5 28.35.033 Motor Vehicles § 2835.033
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5 28.35.033 Alaska Statutes Supplement § 28.36.033
of the person's blood, or 0.10 grams or more of alcohol per 210 litem of 
the person's breath, it shall be presumed that the person was under 
the influence of intoxicating liquor.
(h) For purposes of this chapter, percent by weight of alcohol in the 

blood shall be based upon milligrams of alcohol per 100 milliliters of 
blood.
tc> The provisions of (a) of this section may not lie construed to limit 

the introduction of any other competent evidence bearing upon the 
question of whether the person was or was not under the influence of 
intoxicating liquor.
(d) To be considered valid under the provisions of this section the 

chemical analysis of the pereon’e breath or blood shall have been per­
formed according to methods approved by the Department pf Public 
Safety. The Department of Public Safety is (, uthorized to appvwe sat­
isfactory techniques, methods, and standards nf training necesaary to 
asccrtoin the qualifications of individuals to conduct the a nalysis. If it 
is established ut trial that a chemical analysis of breath or blood wus 
performed according to approved metheis by a person trained accord­
ing to techniques, methods, and standards of training approved by the 
Department of Public Snfety, there is a presumption that the test 
results are valid and further foundation for introduction of the evi­
dence is unnecessary.
(e) The person tested may have a physician, or a qualified techni­

cian, chemist, registered nurse, or other qualified person of the per­
son’s own choosing administer a chemical test in add iion to the test 
administered at the direction of a law enforcement ofTicer. The failure 
or inability to obtain an additional test by i\ person does not precludp 
the admission of evidence relating to the test taken at the direction of 
n law enforcement ofTicer; the fact that the person under arrest sought 
to obtain such an additional test, and failed or was unable so to do, is 
likewise admissible in evidence.
If) Upon the request of the person who submits to a chemical test at 

the request of a law enforcement officer, full information concerning 
the test, including the results of it, shall be made available to the 
person or the person’s attorney.
(d) To be considered vnlid under the provisions of this ecction the 

chemical analysis of the person’s breath or blood sh all have been per­
formed according to methods approved by the Department of Public 
Safety. The Depart sent of Public Safety is authorized to opprove sat­
isfactory techniques, methods, and standards of training necessary to 
ascertain the qualifications of indi viduals to conduct the nnalysis. If it 
is established at trial thnt a chemical analysis of breath or blood was 
performed nccording to approved methods by e person trained accord­
ing to techniques, methods, and standards of truining approved by the 
Department of Public Snfety, there is a presumption thnt the test 
results are vnlid and further foundation for introduction of the evi-
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Cl. App. Op No. 692 (File No A-1134),
715 P 2d 274 (1986)Suppression o f brealh teat result*.
— A defendant has the burden of showing
thal by virtue of some action or inaction— , „ r  ihe nroaecuting authority, * —‘*""1
I , . . .  lue of some action o.- ......on the part of the proaeculing authority, 1 furnished u reasonable ineana— hn-ath teat reault.

e c e s s a r y .  (§ t ch 83 SLA 1969, am S 6 ch 104 SLA 1971; 

‘kn0B.,5 h  129 SLA 1980; am 5§ 18 -  20 ch 117 SLA 1982; am E.O.

£  V .  !I am.mdmenta. — The I9B7 Health and Social Service*" in three 
nt substituted "The Department placea in subsection (dl

- S S W  f“ r " n ,e Department or
NOTES TO DECISIONS

No evidentiary privilege eaUb- 
IIabed _ Subaection la I doea not ex- 
" ‘ M|y establish an evidentiary privilege,
, n<i „  Court of Appeals o f Alaska stated 
Uul it would be inappropriate for the 
courts lo conatnie subsection (a) aa estab- 
lnhmg auch a privilege by implication 
flunaell v. Municipality of Anchorage, Ct.
App Op No. 614 (File No. A-146). 706
p 2d 687 (1985).Police fu lly satisfied their obligation
lo  preserve evidence by preserving de­
fendant's breath sample, even where po­
lice did not lake defendant to the hospital 
he requested (because the state had no 
contract with thal hospital for blood ex­
traction), but offered to lake defendant to 
one of two other hospitals which offer de­
fendant refused. Ward v. State, Cl. App 
Op No. 686 (File No. A-I6I9), P.2d

11987).Teeling breathalyzer fo r radio fre ­
quency interference. — When a timely 
and appropriate challenge to admiaeibility 
of a breathalyzer test reault ia made, a 
municipality must, at a minimum, dem- 
onstnite that the breathalyzer instrument 
in question was tested successfully for ra­
dio frequency interference (RFIt at least 
once in a manner substantially complying 
with I tie manufacturer's recommenda­
tions, and that none of the conditions for 
retesting listed in the manufaclurvr's RFI 
Advisory occurred between the time of the 
initial RFI teat and the challenged breath 
teal Thayer v. Municipality of Anchor­
age. C l App. Op. No. 395 (File No. 7846),
686 P.2d 721 (1984).Admission o f breath teal results
where aubaUuitial compliance with 
regulations. — Even where defendant’s 
breath teat waa administered by an uncer­
tified officer on an inteximeter that waa 
not recalibrated at 60-day intervals na re- 
qoirr ’ by 7 AAC 30.060, the test results 
w. cjll admissible because only sub-
si* 1 compliance with the Applicable
regu.^.ions ia required Hertor v Stale.

Motor Vehicles § 23.35.033
,  20 36 03J

on me |/w. — _he waa not furnished n reasonnu.c ...__
of verifying an adverse breath teat reeult.
Once the defendant haa sustained hia bur­
den of showing that he was not fumiahed 
a reasonable means o f verification, he haa 
established a prims facie case that the 
breath test results should be suppressed; 
and in order to avoid suppression, the gov­
ernmental agenry in question must then 
prove by a preponderance of the evidence 
that its failure to provide the defendant 
an independent means of verifying the re­
sult waa free o f fault. Slate v. Kerr. Ct.
App Op. No. 561 (File No A-531), 712
P.2d 400 (1985).Waiver o f objection — In the abeence
of a specific reservation of the issue dur­
ing the course of a trial, a party failing to 
object on foundational grounds to admis­
sion of blood- orbreath-alcohol teat results 
cannot later object to the application of 
the ntatutory presumption of intoxication. 
Macauly v. State. Ct. App. Op. No. 696 
(File No. A-946), F id (1987).J u ry  should be made aware o f statu­
tory presumption. — A jury considering 
drunk driving, assault (involving motor 
vehicles), manslaughter, and negligent 
homic.Je CBees should be made aware of 
the statutory presumption concerning in­
toxication in aubaeciion (a). Dreanek v 
State, Ct. App. Op. No. 455 (File No.
A-19), 697 P.2d 1059 (1985).Ju ry  instructions. — In prosecution 
for drunk o.-iving manslaughter and sec­
ond-degree assault, the trial court did not 
err in instructing the jury that i f  it found 
that (here was .10% or more alcohol in 
defendant’s hlood at the Lime or the acci­
dent, it could infer (hat he was under the 
influence of intoxicating liquor. Dreanek 
v. Slate, Ct. App. Op No. 455 (File No 
A-191, 697 P.2d 1059 (1985)
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S ec . 28.35.035. A d m in is tra tio n  o f  ch e m ic a l te s ta  w ith o u t c o n ­se n t.

NOTES TO DECISIONS
Section ahouid not he read broadly. 

— In light of the fact that the legislature 
haa gone to great lengths to avoid autho­
rizing the police to forcibly lake blood 
teata, thia aection ahould not be read 
broadly Baaa v Municipulily of Anchor­
age. Ct. App l Ip. No 429 (File No. A-273), 632 P 2d 961 13841.

Effect o f aection. — Tlie legialature 
haa eliminated a driver'* ability to refuse 
a chemical aobriety teat when an arrestee 
ia involved in an accident the! reeulta in 
the death o f or iiyury to annlhar perron. 
Pena v. State, Sup. Ct. Op. No. 2861 (File 
Noe. 6174, 7062). 6'44 P.2d 664 (1964).

Application o f aiibeaction (b). — The 
fact that it waa noil picctical lo olfor a 
defendant a brealhulyttsr teat doe« nol 
bring the coae within subsection (b) of thia

aection; what doca aeem to fall within aub-
aection (bl ia a narrow claaa of caaea where
the defendant ia unconacioua or otherwise
incapable of manifesting his intent to re-
iTuae. Baaa v. Municipality of Anchorage,
Ct. App Op No 429 (File No A-2731.692 P.2d 961 119841.
The legislature's choice of language 

stems to be consistent with the theory 
that aubsecti. (bl o f this aection waa in­
to tided to apply only to situations where a 
blvod-aloohol teat could be conducted 
without any violence auch aa where sn ar- 
rrelee ia unconacioua. Baaa v. Municipal­
ity o f Anchorage, Ct. App Op. No. 429 
(File No A-2731, 692 P.2d 961 11984). 

Cited in Herter v. Stale, Ct. App. Op.
No. 692 (File No. A-1134). 715 P.2d 274 (1986).

S ee . 28.35.036. F o rfe i tu re  o f  m o to r  veh icle .

NOTES TO DECISIONS
Section Inapplicable to alrboaU. — 

A court may nol forfeit the vehicle of a 
person convicted of driving while intoxi­
cated on public properly in an nirbont; an

airboat ia ot "a motor vehicle o f a type 
for which a driver's licenae ia required.'' 
State v. Stagno. Ct App Op. No 726 (File No. A-16851. P.2d (198?)

A rtic le  3. R e c k le ss  a n d  N eg lig en t D riv in g .
Se 'Inn
45 Neglige.nl driving

S ec. 28.35.040. R e c k le s s  d r iv in g .

NOTES TO DECISIONS
Defendant wus "in sctunl physics’, 

control" o f her vrhlclo, where «he v »» 
seated in the drcer's seat behind the 
steering wheel, had iwaaeaaio'i of the igni­
tion key oml waa attempting tu put the

key in the ignition; given these factors of 
control, it in not neceraary that the engine 
bo running. Stale, Uep't of Pub Safely v 
Conley, Sup Ct Op No. 3297 I File No S-17911, P2.I 11988)

fl4
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S ee, 28:35,045. N eg lig en t d riv in g - (a) A person who drives a mo­

tor vehicle in the s ta te  in a m onner which creates an un justifiab le risk 
of harm  lo a person o r to property and  who. as a resu lt of th e  creation 
of the risk, actually  endangers a person or property is gu ilty  of neg li­
gent driving. An unjustifiab le  risk is a  risk  of such a n a tu re  and 
degree th a t  a failure to avoid it constitu tes a deviation from the s ta n ­
dard of care th a t a reasonable person would observe in  the  s ituation . 
Proof th a t a defendant actually  endangered n person or property is 
established by show ing th a t, as e resu lt of the defendant's driving,

(1) an  accident occurred;
(2) a person, including the  defendant, took evasive action to  avoid 

an accident;
(3) a  person, including the  defendant, stepped or slowed down sud ­

denly to avoid an  accident; or
(4) a  person or property, including th e  defendant o r the  defendan t’s 

property, w as otherw ise endangered.
(Ij) The offense o f neg ligen t d riv ing  ia a lesser offense than , and 

included in , the  offense of reckless driv ing , and a person charged w ith 
reckless driv ing  m ay be convicted of the  lesser offense of negligent 
driving.

(c) A person convicted of neg ligen t d riv ing  is gu ilty  of an  infraction 
as provided under AS 28.40.050.

(d) Lawfully conducted autom obile, snowmobile, motorcycle or 
o ther m otor vehicle racing  or exhibition  events a re  no t subject to th e  
provisions of th is section. (5 7 ch 74 SLA 1974' am  § 6 ch 241 SLA 
1976; am  § 19 ch 144 SLA 1977; am  § 43 ch 21 SLA 1985)

Effect o f amendments. — The 1985 driver’s license under AS 28.16.220(b)" at
amendment deleted "and in addition, the the end of subsection (c).
court may limit or auspend the person's

A rtic le  4. D u tie s  F o llo w in g  A cc id en ts . 

S ec. 28.35.050. A c tio n  o f  o p e r a to r  im m e d ia te ly  a f te r  a c c id e n t.

NOTES TO DECISIONS

Effect o f Intoxication on knowledge. State, Ct. App Op. Nc. 709 (File No. 
— Trial court did not err in instructing A -l'M I, 73"' f.M  360 (1987). 
the jurors that they could not consider de- Applied in Winaiow v State. Ct. App.
fondant's intoxication in deciding whether Op. No. 3P7 (File No. A-103), 685 P.2d
he acted knowingly with regard to the of- 1273 (1984).
fenaea of failing to remain at the scene of Stated in Dunlop v. Slate, Sup U* r 'p,
an accident and failing to render aaaiB- No. 3068 (File Noa. S-923, S-1163), 7"1
lance lo an ii\jured person. WdliatnB v. P.2d b'.’t  (1986).
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Sec. 28.35.000. Duty of operator to give information and ren­
der assistance.

5 28,35.000 Alaska Statutbs Supplement 5 28.35.145

N O T E S  T O  D E C IS IO N S

Tnn-ycar arnUmcc wIlli five yei.vs fe'ling lo render muiiatanc* lo an mjurctl
suspended fo r failure* to render aaola- person. Williama ». Sla’jt . C't. App. Op.
tance affirmed. — See Winslow v. State, No. 709 (File No A lft’l l l ,  737 P2d 360Cl. App Op. No. 397 (File No. A-103), 636 (1987).
l’ ,2d 1273 (1980. Stated in Dunlop ». Slate, Sup. Cl. Op.Intoxication. -  Trial court did not err No. 3068 (File Noa. 8-1)23, S-1163), 721in inalruclinK the juror* that they could p jy  604 (19861not consider defendant'. intoxication in cliad 8milh v SUlU5 Cl A ^
deciding whether he acted knowing y No 729 (F j| No A. Jfl61 pM  130flwith rcgrrd t/J the nfTenBon of fatling lo ( jgB7) remain at the Bccno of an accident and

A rtic le  5. M isc e lla n e o u s  Offer:** s.

Section Section
146 Overtoking and paaaing achool bus 261. Contained or confined bade 
2.16 Unauthorized ubo of handicapped 263. Anti-apra) devicea required 

parking 265. Penalty

S ec. 28.35.145. O v e r ta k in g  a n d  p a s s in g  sc h o o l b u s . (a) The
driver of n vehicle th n t approaches from an y  direction a school bus 
stopped on a  highw ay or veh icu lar w ay or a re a  shall atop no t less than  
30 feet from the school bus before reach ing  i t  when th e re  a re  in  opera­
tion on the  school bus flash ing  red ligh ts a s  required by regulation. 
The d riv er m ay no t proceed un til th e  school bus proceeds and the 
flashing ligh ts are no longer illum inated.

(b) W hen a  school bus 1b stopped on a  highw ay or vehicu lar way or 
area, w hether or no t there a re  in operation on the school bus flashing 
red lights as  required by regu la tion , th e  d riv e r  o fa  vehicle sha ll yield 
the right-of-way to a  person crossing a  highw ay, vehicular way, or 
area to em bark  on or d isem bark  from the school bus, w hether or not 
the person is crossing w ith in  a m arked crosswalk.

(c) The d river of a vehicle on a highw ay w ith  separate  roadways is 
not required to stop when m eeting or passing  a school bus th a t  ia on a 
different roadway or, if  upon a controlled access highw ay, when a 
school bus is stopped off the highw ay in  a loading zone th a t is p a rt of, 
or adjacent to, the controlled access highw ay, and pedestrians a re  not 
perm itted to cross th e  highw ay.

(d) A d river convicted under th is section is gu ilty  of a class B m isde­
meanor and. in addition  to  o the r pena lties as  provided by law, is 
subject to a m andatory  assessm ent o f  six dem erit points under AS
28.15.221 — 28.15.261.

(e) A vehicle owner, or in  th e  case of a least d vehicle a  lessee, is 
guilty of an  infraction as described in AS 28.40.050(d) and m ay be 
punished by a fine not to exceed $100, if  the  vehicle owned or leased
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by the person is operated in violation of this section. The owner or 
leBflce mny not bo penalized if the vehicle waB stolen, or the driver of 
the vehicle is convicted under (d) of this section. This subsection does 
not apply to a lessor of a vehicle if the lessor keeps a record of the 
name and address of the lessee. A violation of this subsection may not 
result in the loss of a driver's license or privilege to drive and does not 
constitute grounds for assessment of demerit points under AS
28.15.221 —  28.15.261. This subsection does not prohibit or limit the 
prosecution of a vehicle driver for violating (a) or (b) of this section, 
(fi 1 ch 8 SLA 1986; am § 10 ch 76 SLA 1987)

Effect o f amendments. — The 1987 aerled "ia guilty of an infraction aa de- 
amendment, effective January 1, 1988, in acrihod in AS 28 40.060(d) pnd" and aub- 
thc firat aentence of eubaection (e) in- a(ituted "fine" for "civil penalty."

Sec. 28.35.225. Enforcement.

NOTES TO DECI8ICN8

"Law enforcement offlcera". — Any
member of the police force of an incorpo­
rated city or borough ia u "law enforce­
ment ofTicer” for purpoaea of thia aection. 
State v. Burke, Ct. App. Op. No. 683 (File 
No. A-908), 714 P.2d 374 (1986).An airport police officer ia a law en­
forcement officer for purpoaea of thia aec- 
lion. Clark v. State, Ct. App. Op. No. 716 
(File No. A-1840), 738 P.2d 765 (1987).Enforcement authority. — Thia aec­
tion authorizes a ll "law enforcement ofTi-

cere" lo atop any vehicle whoae driver haa 
committed a statewide traffic offenac in 
the officer's presence, regardless nol only 
of whether tho offense waa committed 
within tho territorial limits o f the juris­
diction which employed lh6 officer, but 
also of whether the vehicle ia in the terri­
torial limits at the time the officer decides 
to make the acop. State v. Burke, Ct. App. 
Op. No. 583 (File No. A-908). 714 P.2d 374 
(1986).

Sec. 28.35.235. Unauthorized use of handicapped parking.
(a) A person may not park a motor vehicle in a parking place reserved
for disabled or medically handicapped persons unless
(1) the person has a special permit issued by the department under

AS 28.10.495;
(2) the motor vehicle displays a special license .ate issued to dis­

abled or handicapped persons under AS 28.10.181(d); or
(3) the motor vehicle displays a special license plate or permit is­

sued to disabled or handicapped persons by another state, province,
territory, or country.
(b) A person who violates thia section is guilty of an infraction.

Upon conviction the court shall impose a fine of not less than $100. 

(§ 2 ch 11 SLA 1987)
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S ec. °8.35.251. C o n ta in e d  o r  c o n f in e d  lo a d s . (a) A person m ay 

not driv i a  m otor vehicle loaded w ith snnd, gravel, rock, or sim ilar 
materinlH on a highw ay unless

(1) the lond ia contained  or confined to prevent the load from drop­
ping, ab iding, leak ing , or eacaping, except th a t sand or other sub- 
atancca mny he dropi -.d, aprinklod, o r aprayed for th e  purpoae of c lean­
ing or m a in ta in ing  the  highw ay o r providing traction; and

(2) the lond ia aubjected to tre a tm e n t by m ethoda, approved by the 
com missioner by regu la tion , designed to se ttle  th e  load or remove 
loose m ateria l before the vehicle ia d riven on th e  highway.

(b) If a cover ia used to contain  or confine a load being driven on u 
highw ay, the  cover Bhnll be securely fastened to p rese n t the  cover 
from becoming loose o r detached, o r from being a  hazard  to o ther users 
of th e  highway. (§ 1 ch 62 SLA 1986)

S ec. 2B.35.253. A n ti- s p ra y  d e v ic e s  r e q u ir e d .  A person may nol 
drive a m otor vehicle on a  highw ay un less the  vehicle is equipped w ith 
fenders, m ud flaps, o r o ther an ti-sp ray  devices adequate  to prevent the 
vehicle from being a hazard  to  o ther uaera of the highw ay. ($ 1 ch 62 
SLA 1986)

S ec . 28.35.255. P e n a l ty .  A person convicted o f v iolating AS 
28.35.251 or 28.35.253 if gu ilty  of an  infraction. (9 1 ch 62 SLA 1986)

C h a p t e r  37. Driver License C o m p a c t .
A r t i c l e

1. General Provisions <99 28.37.010 — 28.37.0<0l
2. Compact Terms <tf 28.37.110 — 28.37.190)

A rtic le  1. G e n e ra l P ro v is io n s .

Section Section
10. Compact enacted 30. Expenses of administrator20. Licensing authority 40. Executive head

Sec. 28.37.010. C o m p a c t e n a c te d .  The D river License Compact is 
enacted into law and  en tered  in to  w ith all o ther ju risd ic tions legally 
joining in it  in the  form  su b stan tia lly  contained in AS 28.37.110 — 
28.37.190. (§ 18 ch 60 SLA 1986)

Sec. 28.37.020. L ic e n s in g  a u th o r i ty .  In th is chapter the  term  "li­
censing au th o rity ” w ith  reference to th ia  s ta te  m eans th e  division of 
motor vehicles in the D epartm en t of Public Safety. T he departm ent 
shall furnish to the appropria te  au th o rity  of an o th er p a rty  s ta te  the 
inform ation nr docum ents reasonably  neceBsury to fac ilita te  the  ad­
m in istration  of AS 28.37.130 — 28.37.150. (§ 18 ch 60 SLA 1986)
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S ec . 28.37.030. E x p e n se s  o f  a d m in is t ra to r .  T h e  com pact adm in ­
is tra to r  provided for in AS 28.37.170 is r o t  en titled  to  additional com­
pensation  on account of service as th e  adm in istra to r, b u t is en titled  to 
expenses incurred in  connection w ith  the  du ties and responsibilities 
as th e  adm in istra to r, in the sam e m a n n er as  for expenses incurred in 
connection w ith o th e r du ties o r responsib ilities of th e  office o r em ploy­
m ent. (§ 18 ch 60 SLA 1986)

S ec . 28.37.040. E x e c u tiv e  h e a d . In th is  d io p te r, w ith  reference to  
th is  s ta te , the term  "executive head" m eans the governor. (§ 18 ch 60 
SLA 1986)

A rtic le  2. C o m p a c t T e rm s.

S e c t i o n110. Findings and policy statement 
120. Compact definitions 
130. Reports of convictions 
140. F.ITect of conviction in party slate 
150 Grounds requiring refusal lo isaue li­

cense

S e c t i o n160. Application of other state laws 
170. Administrator o f compact 180. Compact aa law; withdrawal proce­

dure190. Coristnvtion and validity; severabil- 
it*

S ec . 28.37.110. F in d in g s  a n d  p o lic y  s ta te m e n t,  (a) The party  
s ta te s  find th a t

(1) th e  safety of th e ir  streeta  and  highw ays is m ateria lly  affected by 
the degree of com pliance w ith s ta te  law s and  local ordinances re la ting
to th e  operation o f m otor vehicles;

(2) violation of a  law  or ord inance ia evidence th a t  th e  violator 
engages in conduct th a t  is likely to endanger th e  safe ty  o f persons and 
property;

(3) th e  continuance in force of a  license to  drive is preoicated upon 
com pliance w ith  law s and ordinances re la tin g  to th e  operation of mo­
to r vehicles, in w hichever ju risd ic tion  the  vehicle is operated.

(b ) I t  is the  policy of the p arty  s ta te s  to
(1) promote com pliance w ith the  law s, ordinances, an d  ad m in is tra ­

tive regulations re la tin g  to th e  operation  of m otor vehicles by th e ir  
d rivers in each of th e  jurisd ictions w here those d riv e rs  operate motor

vehicles;
(2) m ake the reciprocal recognition o f  licenses to d rive  and elig ib il­

ity for them  more ju s t  and equitab le by considering th e  overall compli­
ance w ith  motor vehicle laws, ordinances, and  ad m in is tra tiv e  regula­
tions as a condition precedent to th e  continuance o r  issuance o f a 
license by reason of which the  licensee is authorized or perm itted to 
operate  a motor vehicle in the  pnrty  sta tes. (§ 18 ch 60 SLA 1986)
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§ 28.37.120 Alaska Statutes Supplement § 28.37.140
S ec. 28.37.120. C o m p a c t d e f in itio n s . In th is  chap ter
(1) "conviction” m oans a  conviction o f un offense re la ted  to the use 

or operation  of a m otor vehicle th a t  is prohibited by s ta te  law, m unici­
pal ordinance, o r adm in istra tive  regu la tion , or a forfeiture of bail, 
Irond or o th e r security  deposited to secure npprarance by a person 
charged w ith  hav ing  com m itted an  offense det :ribed in th is  p a ra ­
g raph, and  th a t is required  to be reported  to the licensing au tho rity  
under AS 23.37.130;

(2) "hom e iitate” m eans the  s ta te  th a t  has issued and  has the  power 
to suspend or revoke the use of the  license o r perm it to opernte a m otor 
vehicle;

(3) "s ta te" m eans a sta te , te rrito ry , or possession of th e  U nited 
S ta tes, th e  D istric t o f Colum bia, or th e  C om m onw ealth of P uerto  Rico. 
(§ 18 ch 60 SLA 1986)

S ec. 28.37.130. R e p o rta  o f  c o n v ic tio n s . The licensing au tho rity  
of a party  s ta te  sha ll report each conviction of a person from ano ther 
p a rty  s ta te  occurring w ithin its ju risd ic tion  to the licensing au thority  
of the  home Btate of the licensee. T he repo rt shall c learly  identify th e  
person convicted; describe th e  v iolation specifying th e  section of the 
sta tu te , code, or ordinance violated; identify  the  court in w hich action 
was taken; indicate w hether a plea of gu ilty  or not gu ilty  w as en tered , 
or th e  conviction was a resu lt of th e  forfeiture o( bail, bond or o ther 
security; and  shall include any special findings m ade in connection 
w ith  the  conviction. (9 18 ch 60 SLA 1986)

S ec . 28.37.140. E ffe c t o f  c o n v ic tio n  in  p a r ty  s ta te , (a) The li­
censing au th o rity  in  the home sta te , for the  purposes of suspending, 
revoking, o r lim iting  the  license to opera te  a m otor vehicle, sha ll give 
the sam e effect to the  conduct reported under AS 28.37.130 as i t  would 
if the  conduct had occurred in th e  hom e sta te , in the  case of a  convic- 
tiun for

(1) m anslaugh ter o r negligent hom icide resu lting  from th e  opera­
tion of a m otor vehicle;

(2) d riv ing  a m otor vehicle w hile u n d er th e  influence of in tox icat­
ing liquor or a  narcotic drug, o r un d er th e  influence o f any  o th e r  d rug  
to a degree th a t  renders the d river incapable of safely driv ing  a  motor 
vehicle;

(3) any felony in th e  commission of w hich a  m otor vehicle is used;
(4) failu re to  stop and  render a id  in  th e  even t of a  m otor vehicle 

accident resu lting  in  th e  dea th  or personal iqjury o f another.
(b) As to an o th er conviction, reported  u n d er AS 28.37.130, th e  li­

censing au th o rity  in th e  home s ta te  sha ll g ive th e  effect to the  conduct 
th a t is provided by th e  laws of the  hom e s ta te  if  th e  offense consti­
tu ting  th e  conduct repo rt under AS 28.37.130 has  elem ents s im ila r to 
those of the  hom e s ta te  as  defined in th e  hom e s ta te  a t  the tim e the
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offense constitu ting  th e  conduct report under AS 28.37.130 was com­
m itted.

(c) If the  laws of a party  s ta te  do no t provide for offenses or viola­
tions denom inated o r described in precisely th e  words employed in (h) 
of th is  section, the pnrty  s ta te  shall construe the  denom inations und 
descriptions appearing  in  (a) of thin section as being applicable to and 
identify ing th e  offenses or violations of a  substan tia lly  s im ila r natu re , 
and the  laws of the  p arty  Btate shall contain th e  provisions necessary 
to ensure  th a t  full force and effect is given to th is  section. (5 18 ch 60 
SLA 1986)

S ec. 28.37.150. G ro u n d s  r e q u ir in g  re fu sa l to  is s u e  licen se . 
Upon application for a  license to drive, the licensing au tho rity  in  a 
p arty  s ta te  shall ascerta in  w hether th e  applicant haB ever held, or is 
th.; holder of a license to drive issued by ano ther p a rty  s ta te . The 
licensing au tho rity  in the s ta te  w here application is m ade m ay not 
issue a  license to drive to the  app lican t if

(1) th e  applicant has  held a license, but the  license has been aua- 
pendod by reason, in  whole or in p a rt, of a violation, and the suspen­
sion period has not term inated ;

(2) th e  applicant h as  held a  license, bu t th e  license has been re 
vokod by reason, in w hole o r  in  p art, o f a violation, an d  the revocati' . 
has n o t term inated ; except th a t  a f te r  the  expiration  of one year from 
the  d a te  th e  license w as revoked, th e  person m ay m oke application for 
a  new  license if  perm itted  by law; th e  licensing au tho rity  m ay refuse 
to issue a license to  an  app lican t if, afte r investigation , the licensing 
au tho rity  determ ines th a t  i t  w ill no t be safe to  g ra n t to  the  person the 
privilege of driving a  m otor vehicle on the public highw ays;

(3) th e  applican t is the  holder o f a license to  drive issued by ano ther 
party  s ta te  and cu rren tly  in force, unless the  app lican t su rrenders th e  
license. (8 18 ch 60 SLA 1986)

S ec . 28.37.160. A p p lic a tio n  o f  o th e r  s ta te  la w s . Except as ex­
pressly required by provisions of th is  chapter, no th ing  in  th is  chapter 
shall be construed to affect th e  rig h t o f a  party  s ta te  to  apply any of its 
o ther laws re la ting  to  licenses to drive to any person or circum stance, 
nor to invalidate or p reven t any d riv e r license agreem ent or other 
cooperative a rran g em en t between a party  s ta te  and a nonparty btate. 
(§ 18 ch 60 SLA 1986)

S ec . 28.37.170. A d m in is tra to r  o f  c o m p a c t, (a) T he head of the 
licensing au tho rity  of each party  s ta te  shall be the adm in istra to r of 
the com pact for th a t  s ta te . T he adm in istra to rs of a ll party  states, 
ac ting  jo in tly , shall have th e  power to form ulate all necessary and 
proper procedures for th e  exchange of inform ation un d er th is compact.
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(b) The ad m in istra to r o f each party  s ta te  shall furnii n to  th e  ad ­

m in istra to r o f each o ther pas ty  s ta le  the inform ation 01 docum ents
reasonably necessary to fac ilita te  the adm in istra tion  of th e  compact. 
(5 18 ch 60 SLA 1986)

S ec. 28.37.180. C o m p a c t a s  law ; w ith d ra w a l  p ro c e d u re ,
(a) The com pact shall become effective aa to any s ta te  in w hich the  
compact becomes effective aa  th e  law of th a t  state .

(b) A party  s ta te  m ay w ithdraw  from th e  com pact by enac ting  a 
s ta tu te  repealing  th e  com pact as  th e  law o f th e  s ta te , b u t a  w ith ­
d raw al may no t tak e  effect u n til  six m onths a f le r  th e  executive head 
of the  w ithdraw ing  s ta te  has  given notice o f the  w ithdraw al to  the 
executive heads of a ll o the r p arty  statee. W ithdraw al does n o t affect 
the  validity  o r applicability  by the  licensing au th o rities  of s ta te s  re ­
m ain ing  p arty  to the  com pact of any  report o f  conviction occurring 
before the w ithdraw al. (8 18 c'n 6C SLA 1986)

S ec. 28.37.190. C o n s tru c tio n  a n d  v a lid ity ; s e v e ra b il i ty . The 
com pact shall be liberally  construed so us to elTectuate its  purposes. 
The provisions of the  com pact a re  severable an d  if  any phrase , clause, 
sentence, or provision of the  com pact is declared to  be con trary  to  the 
constitution of any  p arty  s ta te  o r of the  U nited S ta tes  o r the  applica­
bility o f i t  to a  governm ent, agency, perron o r circum stance is held 
invalid, the valid ity  of the rem ainder of the com pact an d  the  applica­
bility  o f  it to an y  governm ent, agency, person o r circum stance shall 
n o t be affected by it. I f  th e  com pact is held con trary  to th e  constitu tion  
of any party  s ta te , th e  com pact sh a ll rem ain in  full force and effect as 
to  the  rem ain ing  s ta te s  and in  full force and  effect as  to  th e  s ta te  
affected as to a ll severable m atte rs. (5 18 ch 60 SLA 1986)

C h a p t e r  40. General Provisions.

Section Section
50. Penalty for violations of law. regula- 100 Definitions for title tiona, and municipal ordinances

Sec. 28.40.050. P e n a l ty  fo r  v io la tio n s  o f  law , re g u la tio n s , a n d  
m u n ic ip a l o rd in a n c e s ,  (a) I t is a  m isdem eanor for a person to vio­
la te  a  provision o f th is  title  un less the violation is by th is  title  o r o the r 
law  declared to  be a  felony o r an  infraction.

(b) A person convicted of a m isdem eanor for a  violation of a  provi­
sion of th is  title  for which an o th er penalty  is not specifically provided 
iB punishable by a fine of not m ore th an  5500, o r by im prisonm ent for 
n o t more than 90 days, o r by both. In addition, th e  privilege to d rive or 
th e  reg istra tion  o f vehicles m ay be suspended or revoked.
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<c) Unless otherwise specified by law a person convicted of a viola­
tion of a regulation adopted under thiB title, or a municipal ordinance 
regulating vehicles or traffic when the municipal ordinance does not 
correspond to a provision of this title, is guilty of an infraction and is
punishable by a fine not to exceed $300.

(d) An infraction, aa provided for in  (c) o f th is  section, is not consid­
ered a crim inal offense and m ay n o t resu lt in  im prisonm ent, nor is a 
fine imposed for th e  commission of a n  infraction considered a  penal or 
crim inal punishm ent; nor m ay th e  com mission of a  single infraction 
resu lt in the  loss o f  a  d river’s  license or privilege to  drive in  thiB s ta te  
except as m ay re su lt from th e  accum ulation  o f . points under AS
28.15.221 — 28.15.261, or th e  reg is tra tio n  o f vehicles; nor does a  per­
son cited w ith  an infraction  have a  r ig h t to  tr ia l by ju ry  or to court-

appointed counsel.
(e) /Repealed, S 5  ch 85  SLA 1987 .] (8 50-1-8 ACLA 1949; am  § 12

ch 241 SLA 1976; am  §§ 22, 23 ch 144 SLA 1977; am  8 5 ch 85 SLA 

1987)

Effect o f unemlnmnU. — The 1987 
amendment repealed aubeection (e), con­
cerning overweight penalties.

NOTES TO DECISIONS
Prerequlalte to euipenalon o f Uoenoe tion (b) ia not n penalty proviaion dealing

or privilege to drive. — A driver’e II- BpecJHcaHy with the ofTeius of driving
cenee or privilege lo drive cannot properly while licenae suspended; rather it is a ge-
be suspended unless the driver woe in fact neric penalty proviaion, broadly applica-
iiceneed or otherwise actually privileged ble to violations of all Title 28 provieione
to drive a motor vehicle within the state. for whjch the specific penalties are given.
Roberts v. State, CL App. Op No. 478 Roberta v. Slate. Ct. App. Op. No. 478
(File No. A-342). 700 P.2d 815 <l»85l (File No. A-342), 700 P.2d 815 (1985).

Generic penalty proviaion. — Subeoc-
Sec. 28.40.100. D e fin itio n s  f o r  tit le , (a) U nless otherw ise specifi­

cally defined or un less the  con tex t o therw ise requires, in th is  tit le  and
in regulations adopted un d er th is  title

(1) "cancel" meanB the  an n u lm en t or te rm in a tio n  by form al action 
o f the d ep a rtm en t of a certification, reg is tra tion , license, pe m it or 
privilege issued o r allowed u n d e r th is  tit le  o r regulations adopted 
under th is title, because of an  e rro r  or defect in th e  docum ent issued or 
the  application for issuance or because th e  person holding the docu­
m ent is no longer en titled  to it;

(2) "com m issioner” m eans th e  com m issioner o f  public safety;
(3) "department” means the Department of Public Safety;
(4) "driver” means a person who drives or is in actual physical

control of a vehicle;
(5) "driver's license", o r "license" w hen used in  relation to d river

licensing, means a license, permit, or privilege to obtain a driver's
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license, w hether nr nol n person holds a val'd  license issued in th is  or 
another ju risd ic tion , to drive a m otor vehicle under the laws of th is  
state;

(6) "highway" men s the en tire  w idth between the boundary lines 
of every way th a t is blicly m ain ta ined  w hen a pnrt of it is open to 
the public for purposes of vehicular trave l, including hut not lim ited to 
every s tree t and the  A laska s ta te  m arine highw ay system bu t not 
vehicular w ays or areas;

(7) "m otor vehicle" m eans a vehicle which is self-propelled except a 
vehicle moved by hum an or an im al power;

(8) "m otorcycle” m eans a vehicle hav ing  a se a t or saddle for the  use 
of the rider and  designed lo trave l on not m ore than  three wheels in 
contact with th e  ground; the  te rm  d ^ s  not include a tractor;

(9) 'W to r-d riv e n  cycle" m eans s  motorcycle, m otor scooter, m otor­
ized bicycle, or s im ila r conveyance w ith  a m otor attached  and having 
an engine w ith  50 o r less cubic cen tim eters of displacem ent;

(10) I R e p e a l e d , § 8 8  c h  7 4  S L A  1 9 8 5 . J
(11) "olTicial trafTic-control device" meanB a sign, signal, m arking, 

or o the r device not inconsistent w ith  th is  title , placed or erected by 
au thority  of a s ta te  or m unicipal agency or official having jurisdiction, 
for th e  purpose of traffic regu la ting , w arn ing  and guiding;

(12) "owner” m eans a person, o the r than  a lienholder, having the 
property in o r tit le  to a vehicle, including bu t not lim ited lo a person 
entitled  to the use and possession of a vehicle subject to a security  
in te rest in ano ther person, bu t exclusive of a  lessee under a lease not 
intended os security ;

(13) "revoke" mea ns the  te rm ination  by formal action of the d epart­
m ent o r a court o f a certification, reg istra tion , license, perm it or p riv i­
lege issued or allow ed under th is  title  o r regulations adopted under 
th is title; tne certification , leg is tra tio n , license, perm it or privilege 
may not be reissued, renewed or restored  during  the lim e for which 
revoked; however, a fte r  th a t tim e, an  application for a new certificate, 
reg istration , license, perm it or privilege may be made;

(14) "roadw ay" m eans th a t portion of a highw ay designed or ordi­
narily  used for vehicu lar travel, exclusive of th e  sidew alk, berm, or 
shoulder, even though the sidew alk, berm , or shoulder is used by 
persons riding bicycles or other hum an  pov;ered vehicles; and in the 
event th a t a highw ay includes two or more separate  roadways, the 
term  refers to each roadway separa te ly  bu t not to  all such roadways 
collectively;

(15) "suspend" m eans the tem porary w ithdraw al by formal action of 
the departm en t o r a court of a certificate, reg istra tion , license, perm it 
or privilege issued or allowed under th is  title  o r regulations adopted 
under th is  title, effective for a period c f  tim e which m ust be specifi­
cally designated by th e  departm en t or court;
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110) "traffic" m eans pedestrians, ridden o r herded un im als, vehicles 
and o ther conveyances e ith e r  sing ly  o r to g e th er w hile u sing  a h ig h ­
way or veh icu lar way or nren which is open to  public use for ptir|H)ses

of travel;(17) "underii m red  m otor vehicle" m eans a m otor vehicle licensed 
for h ighw ay use w ith  respect to ow nership, operation , m ain tenance, or 
use for w hich the re  is a  Imdily in jury  or property dnm nge insurance 
policy nr n bond applicable a t  th e  tim e  of a n  accident and  th e  am oun t

of in su rance or bond
(A) is less than  th e  lim it for un insured  an d  underin su red  coverage

of the  in su red ’s policy; or
(B) h as  been reduced by paym ents to  persons o th e r th a n  en  insured ,

injured in  a n  accident, to less th an  th e  lim it for un in su red  and  under-
insured coverage o f th e  in su red 's  policy;

(18) "vehicle" m eans a device in , upon, o r by w hich a  person or
property moy be tran sp o rted  o r d raw n  upon or im m edia te ly  over a 
highw ay o r  veh icu lar way or a re a  except devices used exclusively

upon s ta tio n a ry  ra ils  o r tracks; an d
(19) "vehicu lar way or a re e"  m eans a wny, path  o r  a re a , o the r th a n

a h ighw ay o r p riv a te  property , w hich is des ig n ated  by official traffic 
control devices o r custom ory usage and w hich ia open to th e  public for 
purposes o f  pedestrian  o r veh icu lar trave l, an d  w hich way or a rea  m ay 
be restric ted  in use to pedestrians, bicycIeB, o r o th e r  specific typeB of 
vehicles a s  determ ined by the  d e p a rtm e n t or o th e r  agency having

ju risd ic tion  over th e  way, p a th  o r  area .
(b) T h e  com m issioner sh a ll adopt regu la tions to  define o ther te rm s

which a re  UBed in th is  t i t le  an d  in  reg u la tio n s adopted u n d er th is  title .
(§ 50-1-1 A C L A  1949; am  § 3 ch 81 S LA 1973; am  §§ 13, 14 ch 241
SLA 1976; am  § 1 ch 135 SL A  1977; am  § 14 ch 70 SLA 1984; am  § 1
ch 13 SLA 1985; am  § 88 ch 74 S L A  1985; am  § 2 ch 130 SLA 1988)

Effect o f amendment*. — The fiml paragraph (10) o f aubaeciion (a), which de-
1985 amendment in paragraph (9) of aub- fined "municipality.” aection (a) aubetituted "50 or leaa" for The 1988 amendment, effective Septem-
Teaathan 160" and deleted "or with not to bcr I . 1908, substituted "permit, or privi- 
e«ceed five brake-horaepower" at the end |eg(, u, obtain a driver's licenae" for "per- 
of the paragraph. mit or privilege" in nuhsoclion (e)(5).

The aecnnd 1985 amendment repealed
NOTES TO DECISIONS

Applied in Conner v Stale, Ct. App. Cited in State v. Robertaon. Ct. App. 
Op No 451 (File No. A-5741,696 F’ .2d 680 Op No 77H (Kile No A 2330), P.2d 

-- i w i  of Pub. (19881
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Artic le I. Offenses Invo lv ing P ro p e r ly  Rights.
S e c t i o n  S e c t i o n

15 T a m p e r i n g  w i th  o r  d a m a g in g  n v e in  2 4  K e n tin g  n  m o to r  v e h ic le
c le  2 0  F a i lu r e  t o  r e t u r n  r e n t a l  v e h ic le

.Sec. 28.35.010. Driving n vehicle without owner's consent. 
IRepealed, § 21 ch 160 SI,A 1078 For current low, see AS 11.46.484.1

Sec. 28.35.015. Tampering with o r  damaging a vehicle. A per­
son, without the right to do so, may not tamper with ii vehicle, set or 
attempt to Bet a vehicle in motion, or dRmnge n part or component o f 
n vehicle. (§ 5 ch 241 SI,A 197G)

C o l l a t e r a l  r e f e r e n c e . .  — 7 A  A m  J u r  
IA.  A u to m o b i le .  a n d  I f ig l iw e v  T ra lT ic .
SJ 3 5 4 . .355.

6 I A  C J . S . ,  M o to r  V c h ic le a . I  6 7 3 .
W lia t  c o n a l i l u t e a  o f f e n s e  o f  " t a m p e r i n g "  

w i th  " m o to r  v e h ic le "  o r  c o n te n ts ,  4 2  
A I .R 2 d  6 2 4 .

Sec. 28.35.020. Conviction in larceny prosecution. /Repealed, 9 21 
ch 166 S I A  1978.1

Sec. 28.35.024. Renting n m otor vehicle, (ul A pers m may not 
rent a motor vehicle to a person unless the person renting the vehicle 
is properly licensed under this title or, if a nonresident, the person is 
properly licensed under the Inws o f the jurisdiction o f a person's resi­
dence.

(b) A person mny not rent n motor vehicle until the person has 
inspected the license of the person to whom the vehicle is to be rented, 
and has verified the identification of (he licensee.

(cl Every person renting n motor vehicle shall keep u record o f the 
registration number of the vehicle rented, the name, address ond 
license number o f the person to whom the vehicle is rented, nnd the 
date and place when and where the license o f the intended driver was 
issued. The record shall be open to inspection by a [tencc officer or 
employee o f the department acting in an official capacity.

(dl Every person renting a motor vehicle shall comply with the 
financial responsibility requirements of thic title.

V a lid i ty  n n d  c o n s t r u c t io n  o f  s t a t u t e  
m a k in g  i t  a  c r im in a l  o f f e n s e  to  " t a m p e r "  
w i t h  m o to r  v e h ic le  o r  c o n te n ts ,  o r  
o b s c u r e  r e g is t r a t io n  p l a te n ,  5 7  A l . f t f d  64)0
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Id  | affective June B. A person who rents motor vrliirloH to
others shnll provide child safety devices in sulTinenl quantity tlnit nil 
persons to whom the vehicles arc lo ho routed nut comply with the 
requirements o f AS2B 0S.095. (S 5 ch 241 SI.A 197(i;nin$ 2 chilli SLAa * .

E f f a c l  o f  N m n m f m r n t* .  T in*  1 984  C o l l a t e r a l  r e f e r e n c e s .  6 1 A  ( M S . .  
a m e n d m e n t ,  e f f e c t iv e  J u n e  H, 1 9 8 5 , a d d e d  M o to r V e h ic le s .  44 7 6 lle , 7fiH r
H tilm p rtio n  <e)

See. 28.85 025. Obtaining rental vehicle with intent to defraud. 
I Ite ra ted , $ 25 ch IN  SLA 19771

Sec. 28.S5.026. Failure to return rental vehicle, (a) A pernon in 
IMMHCHflinn of a motor vehicle under an agreement in writing which 
requires the person to return the vehicle to n particular place or at a 
particular time who refuses or wilfully neglects to return it to the place 
and at the time specified in the agreement in writing with the intent 
to deprive the owner of the vehicle or to convert it lo the person's own 
use, or who secretes, converts, sells or attempts to sell the vehicle or 
any part o f it is, upon conviction, punishable by imprisonment for not 
more tlmn five years, or by a fine of not more tluin $1,000, or by both.

(b) In this section, "wilfully neglects" means omits, fails, or forbears, 
with a conscious purpose to ipjure, or without regard for the rights of 
the owner, or with indi(Terence whether o wrong is done the owner or 
not. ($ 1 ch 37 SLA 1964; am § 18 ch 144 SLA 1977)

NOTES TO DECISIONS
T h i s  s e c t i o n  Ih n o t  v a g u e .  S p e id e l  v 

S t a l e .  S u p . C t .  O p  N o  6 8 4  I F i l e  N o  1 0 141, 
4 6 0  P 2 d  7 7  l 19691

C o n c e r n  o f  s e c t i o n .  -  A ll t h n t  th in  
s e c t io n  i s c o n c r r n r d  w i th  i6  t h e  p r o t e c t io n  
o f  o n e  s e l e c t  g r o u p  o f  p e rn o n n  in  t h e  b u s i ­
n e s s  c o m m u n i ty  — th o s e  w h o  r e n t  B u to m n - 
b i le s  S p e id e l  v. S t a t e ,  S u p  C t .  O p  N o  5 8 4  
( F i le  N o  10141. 4G 0 P .2 d  7 7  (1 9 6 9 1

T h i s  a e c t i o n  d o e s  n o t  r e p r e s e n t  w h a t  
c o u l d  Ire  c l a s s i f i e d  a . i  a  " p u b l i c  w e l f a r e  
o f f e n s e . "  T h e  h o n l t h .  s a f e ty  a n d  w e l f m e  
o f  t h e  p u b l i c  i s  n o t  in v o lv e d  S p e id e l  v 
S t a t e ,  S u p . C t  O p . N o  6 8 4  I F i le  N o  IU I4 » . 
4 6 0  P  2 d  7 7  t IDGtfi

T h e  b n s l c  I n f i r m i t y  o f  t h i s  s e c t i o n  
p r i o r  t o  t h e  1 9 7 7  a m e n d m e n t  w a s  
a p p a r e n t .  —  T h i s  s e c t io n  a l lo w e d  n  m a n  
t o  b e  c o n v ic te d  o f  a  c r i m e  t h o u g h  h e  h a d  
a c t e d  e n t i r e ly  i n n o c e n t ly ,  i n a d v e r t e n t l y  o r  
n e g l i g e n t l y  A l e x v  S t a t e . S u p  CL. O p  N o . 
6 8 9  I F i le  N o  12 2 4 1. 4 8 4  P . 2 d  6 7 7  I I 9 7 H .

t i n d e r  t i i e  t e r m in o lo g y  o f  t h i s  s e c t io n  
p r io r  to  i h e  1 9 7 7  a m e n d m e n t  it  w a a  p o s ­
s i b le  t o  Ik? g u i l t y  o f  t h e  ofT ense  w h e n  th e r e  
w a s  a n  e n t i r e  la c k  o f  a n y  c o n s c io u s  d e p r i ­
v a t io n  o f  p r o p e r ty  o r  i n t e n t i o n a l  i n ju r y  
A lex  v. S l a t e ,  S u p  ( ! (  U p  N o  6 8 9  I F ile  
N o  12241. 4 8 4  P 2 d  6 7 7  11 9 7 I t

U n d e r  t h i s  s e c t io n  p r io r  lo  t h e  1977 
a m e n d m e n t  a  p e r s o n  m ig h t  s u lT e r n  fe lo n y  
c o n v ic tio n  fo r  a  s im p le  n e g l ig e n t  f a i l u r e  to  
a c t  T o  m n k e  s u c h  n n  u r t  a  s e r io u s  c r im e  
w i th o u t  r e g a r d  to  a n  a w a r e n e s s  o f  
w r o n g d o in g  o r  t h e  i n t e n t i o n a l  in f l i c t i o n  o f  
in ju r y  is  in c o n s i s t e n t  w i th  t h e  g c n c r n l  
I n w .T n  c o n v ic t  ii p e r s o n  o f  a f e lo n y  fo r  s u c h  
a n  a d .  w i th o u t  p r o v in g  c r im in a l  i n t e n t ,  is  
to  d e p r iv e  s u c h  p e r s o n  o f  d u e  p r o c e s s  o f  
la w  A lex  v  S t a t e .  S u p  f t  O p . N o  6H9 
i F i le  N o 12241. 4 8 4  P  2 d  6 7 7  11 9 7 1 1

I f  o n e  fa i le d  to  r e t u r n  n n  a u to m o b i l e  o u t  
o f  n e g l e d ,  w i th o u t  a n y  i n t e n t i o n  to  
d e p r iv e  t h e  o w n e r  o f  h i s  p ru jre r ty  o r  to  
c o n v e r t  p ro |> c rt  y  t o  h i s  o w n  u s e .  o r  o f  d o in g
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w r o n g  Ui t h e  o w n e r ,  h e  w a *  m a d e  g u i l t y  o f  
a  fe lo n y  p r io r  to  ( h e  1 9 7 7  u m e i id i i ie n i  of 
t h i s  s e c t io n  a l t h o u g h  h e  m i g h t  h a v e  a c te d  
u n w i t t i n g l j  o r  i n a d v e r t e n t l y  o r  n e g li  
g e n t ly  T i n t  w u h  c o n t r a r y  l o  t h e  g e n e r a l  
c o n d i t io n  o f  c r im i n a l  l i a b i l i t y  w h ic h  
r e >. |u . , e d  n u t  o n ly  t h e  d o in g  o f  a n  a c t .  h i l t  
a l i u  t h e  e x i s t e n c e  o f  n g u i l t y  m in d  d u im g  
t h e  c o m n iis u io n  o f  t h o  a c t  A le x  v  S t a t e ,  
S u p  f t  O p  N o  6 8 9  ( F i le  N o  12 2 4 1. 484  
I * 2 d 6 7 7  il& 71>

E x t e n t  t o  w h i c h  a e c t i o n  waa v a l i d .  • 
T l i i s  s e c t i o n  ju rio r  t o  t h e  1 9 7 7  a m e n d m e n t  
w n s  v a l id  nnil! m ig h t  Ire  u t i l i z e d  to  im p o se  
c r im i n a l  ro s / .ro n s ih il ity  o n  o n e  t o  t h e  
e x t e n t  t h a t  h e  f a i le d  to  r e t u r n  n  m o to r  
v e h ic le  " w i th  i ro n sc io u s  p u r p o s e  to  i n ju r e "  
t h e  o w n e r  o f  tlhe v e h ic le  S p e id e l  v  S ta t e ,  
S u p . f t  O p  N o  6 8 4  ( F i le  N o  10141.400 
P  2 d  7 7  11969;

E x t e n t  l o  w h l c h  s e c t i o n  w a s  i n v a l i d .  
— U n d e r  t h e  t e r m s  o f  t h i s  s e c t io n  p r io r  io  
t h e  1 977  a m e n d m e n t  t h e r e  w a s  n o  e s c a p e  
f ro m  a  fe lo n y  r o n v i d i o n  a n d  n  p o s s ib le  
f iv e - y e a r  p r i s o n  k r m  fo r  s im p le  n e g le c tfu l  
n e g l ig e n t  f s i l i . r e  t o  r e t u r n  a  r e n te d  **uto- 
m o b i le  a t  t h e  t im e  s p e c if ie d  in  t h e  r e n tu l  
a g r e e m e n t  T o  m a k e  s u c h  s n  n e t ,  w i th o u t  
c o n s c io u s n e s s  of w r o n g d o in g  o r  i n t e n t io n  
t o  in f l i c t  i r g u r  , a  s e r io u s  c r im e ,  a n d  c r im ­
i n a l s  o f  thorn* w h o  f a l l  w i th in  i t s  i n t e r ­
d ic t io n .  i s  i n c o n s i s t e n t  w i t h  t h e  g e n e r a l  
lo w . T o  c o n v ic t  a (w rs o n  o f  a  fe lo n y  fo r s u c h  
a n  r e t .  w i th o u t  p r o v in g  c r im i n a l  i n t e n t ,  is  
to  d e p r iv e  s u r la  p e r s o n  o f  d u e  p ro c e s s  o f  
la w  T o  t h e  ( e x te n t  t h a t  th in  s e c t io n  
p e r m i t t e d  t h a t  to  h n p p e n ,  i t  w a n  in v a l id  
a n d  o f  n o  e lT ecl H o w e v e r ,  t h i s  s e c t io n  w a s  
i n v a l id  a n d  in e f f e c tiv e  o n ly  t o  t h e  e x t e n t  
m e n t io n e d ,  a m  n o t  in  i t s  e n t i r e l y  I t  w a s  
s e v e r a b l e  b y  v i r t u e  o f  A S  01  III 01)0 
S p e id e l  v  S t a t ^ . S u p  f t  O p  N o  6 8 4 1 F ile

N o  1 0 1 41, 4 6 0  P  2 d  7 7  H 9 6 9 iIII o v e r t u r n i n g  t h i s  s e c t i o n ,  t h e  
s u p r e m e  c o u r t  a d h e r e d  t o  t h e  g e n e r a l  
r u l e  o f  l a w  n n d  d i c t a t e  o f  j u s t i c e  w h ic h  
r e ip i i r e s  t h a t  t o ( o i iH l i t u t e  g u i l t  t h e r e  m u s t  
la* n o t o n ly  a  w r o n g fu l  n e t  h u t  a  c r im in a l  
i n t e n t i o n  A le x  v S t a t e ,  S u p  f t  U p  N o  
6 8 9  (F i le  N o  12241. 4 8 4  P 2 d  b 7 7  11 9 7 1 1

T h e  e s s e n t i a l  p u r p o s e  o f  S p e i d e l  v . 
S l a t e , S u p  ( ’1 O p  N o  6 8 4 t F i t e N o  1014». 
4 6 0  P  2 d  7 7  119691, w a s  Lo p r e v e n t  c r i t h  
t n u l  l i a b i l i t y  fo r  a  s e r io u s  fe lo n y  fro m  
b e in g  im p o s e d  in  a  m a n n e r  a k i n  t o  s t r i c t  
l i a b i l i t y ,  t h a t  is , w i th o u t  r e g a r d  Lo th e  
a c c u s e d 's  a w a r e n e s s  o f  In s  c o n d u c t  a n d  
i n t e n t  to  c o m m it  t h e  p r o s c r ib e d  a c t  A lex  
v  S t a l e ,  S u p  f t  O p  N o . 6 8 9  ( F i le  N o 
12241. 4 8 4  P  2 d  6 7 7  (1 9 7 1 )

T h e  g i s t  o f  H ie  o f f e n s e  u n d e r  t h i s  sec  
l io n  is  f a i l u r e  to  r e t u r n  a n  a u to m o b i l e  w i th  
a  c o n s c io u s  p u r p o s e  t o  i n j u r e  t h e  o w n e r  
n n d  n o t  m e r e  f a i l u r e  l o  p a y  t h e  r e n ta l  
p r ic e .  H e n c e , t h e  c o n s t i t u t i o n a l  p r o h ib i ­
t io n  a g a i n s t  im p r i s o n m e n t  fo r  d e b t  h a s  n o t 
b e e n  v io la te d  S p e id e l  v . S t a t e ,  S u p  C l 
U p  N o  6 8 4  I F ile  N o  10141, 4 6 0  P .2 d  7 7  119691.

F e l o n i o u s  I n t e n t  n o t  I n h e r e n t  I n  o f ­
f e n s e .  I ly  d e f in in g  “ w i l f u l ly  r :e g le c ts “ ho s p e c if ic a l ly ,  t h e  l e g i s l a t u r e  in d ic a te d  
t h a t  I h e  o r d in a r y  c r im i n a l  o r  f e lo n io u s  
i n t e n t ,  a s  i n  t h e  cane o f  l a r c e n y ,  i s  n o t 
i n h e r e n t  in  t h e  ofT ense o f  f a i l i n g  to  r e tu r n  
a  r e n te d  a u to m o b i le  S p e id e l  v  S t a l e ,  S u p . 
C t  O p  N o  6 8 4  i F i l e  N o . I O I4 i ,  4 6 0  P 2 d  
7 7 (1 9 6 9 1 .

Q u o t e d  in  S ln t e  v . C a m p b e l l .  S u p  C t.  
U p  N o  1 1 4 9 ( F i le  N o  2 2 9 1 1 ,6 3 6 1’ 2 d  10 5  
t1 9 7 6 b

( ’l i e d  in  K im o k ln n k  v  S t a t e .  S u p .  C t. 
U p  N o  1704 (F i le  N o  .11771, 6 8 4  P .2 d  2 5  
(1 9 7 8 1

C o l l a t e r a l  r e f e r e n c e s .  - - C r im in a l  o f ­
f e n s e s  in  c o n n e c t io n  w i th  r e n t a l  o f  m o to r  
v e h ic le s .  3 8  A l.lt .1 d  9 4 9 .

Article 2. Operating While Intoxicated: implied Consent.
S e c t i o n
3(1 O p e r a t i n g  n  v e h ic le ,  i i i r r n i l t  n r  

w n te r c r n f l  w h i l e  i n l im ie n t r d  
31 Im p lie d  e m in e n t 
3 2 . H e fu n n l In  n u h n i i t  lo  c h e m ir n l  te n t
3 3  C h e m ic a l  n n n ly n in  o f  I iIimkI
3 4  S u r r e n d e r  o f  l i m i n e  n r  |> e im ll

S e c t i o n
3 S  A i tm in i . l r n t i o n  o f  c h e m ic n l  ten ln  

M illio n  c o n n e n t 
3B  K iir fc i tu r e  o f  m o to r  v e h ic le  
3 7  K e n iiw m n  o f  f o r f e i t u r e s  
.'lit M i im r ip n l  i lo p n u ii i ln ie i i t  n o il 

f o r f e i tu r e
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Sec. 28.35.030. Operating a vehicle, u irc ra fl o r  w n le rc rn fl 

while inluxicnted. (a) A pursuit commits lhe crime of driving while 
in (ox ice ted i f  the person operates or drives u motor vehicle or operates 
an aircraft or a watercnifl 

111 while under the influence oi intoxicating liipior, or any controlled 
Huhstiince listed in AS 11.71.140 — 11.71.1011;

(21 when, na determined by n chemical test taken within four hours 
n llor the alleged offense was committed, there is 0.10 percent or more 
by weight o f alcohol in the persons blood or 100 milligrams or more o f 
alcohol per 100 milliliters o f blood, or when there is 0.10 grams nr more 
o f alcohol per 210 liters or the person's breath; or 

(3) while the pm-son is under the combined influence of intoxirnling 
liquor and another substance.

(h) Driving while intoxicated is a class A misdemeanor.
(cl Upon conviction under this section the court shall impose n mini­

mum sentence or imprisonment of not less than 72 consecutive hours 
nnd a fine o f nol less than $250 if the person has not been previously 
convicted in this or another jurisdiction of driving while intoxicated 
under this or another law or ordinance with substantially sim ilar 
elements or refusal to submit to a chemical lest under AS 28.35.032 or 
another law or ordinance with substantially sim ilar elements. Upon 
conviction under this section the court shall impose a minimum sen­
tence of imprisonment or not less than 20 consecutive duya nnd a fine 
o f not less than $500 if, within the preceding 10 years, lb s person has 
been previously convicted once in this or another jurisdiction o f driving 
while intoxicnted under this or another law or ordinance v/ilh substan­
tially sim ilar elements or refusal to submit to n chemical test under AS 
28 35.032 or another law or ordinance with substantially sim ilar 
elements. Upon conviction under this section the court shall impose a 
minimum sentence o f imprisonment of not less than 30 consecutive 
days and n fine o f nol less than $ 1,000 if. within the preceding 10 years, 
the person hns been previously convicted in this or another jurisdiction 
of more than one of the following offenses or hns more Hum once been 
previously convicted o f one o f the following offenses: (1) driving while 
intoxicated under this or another law or ordinance witli substantially 
sim ilar elements; (21 refusnl lo  submit to a chemical test under AS 
28.35.032 or nnother low or ordinance with substantially sim ilar 
elements. The execution o f senlem moy not be suspended nor may 
probation be grnnted except on condition thnt the minimum imprison­
ment provided in this section is served. Imposition o f sentence moy not 
be suspended. In addition, i f  the offense involved driving a motor vehi­
cle for which n driver's license is required, the person's driver’s license 
shall be revoked in accordance with AS 28.15.181 nnd the vehicle used 
in commission o f the offense may be forfeited under AS 28.35.036. In 
addition, the court shnll order, and a person convicted under this sec­
tion shall undertake, for n term specified by the court, that program of
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alcohol education or rehabilitation thal the court, after consideration 
ofnny information compiled under (d I of this section, finds appropriate.

(dl Except as prohibited by federal law or regulation, every provider 
o f treatment programs to which persons are ordered under (c) of thin 
section shall supply Ihe Alaska court system with the information 
regarding the condition nnd treatment nfll'iose persons as the supreme 
court may require by rule. Information compiled under this subsection 
is confidential and may only be used by a court in sentencing a person 
convicted under (c> of this aection, or by pn officer o f the court in 
preparing a presentence report for the u s p  o f the court in sentencing n 
person convicted under (cl of thiH section.

(el A person who is sentenced to imprisonment for 72 consecutive 
hours upon a first conviction under (cl o f this aection and who in nol 
released from imprisonment nflpr 72 hours mny nol bring an action 
ugoinat the state or n municipality or its agents, officers, or employees 
for damages resulting from the additional perie’ •>r confinement if

(1) the employee or employees who released th, non exercised due 
core and, in releasing the person, followed the stundnrd release proce­
dures o f the prison facility; nnd

(2) the additional period o f confinement did not exceed 12 hours, 
(f) For purposes o f this section, convictions for both driving while

intoxicated and for refusal to submit to a chemical test o f breath under 
AS 28.35.031(a), i f  arising out o f a single transaction nnd n single 
arrest, are considered one previous conviction.

(gl In this section.
(1) "operate an aircraft" means to use, navigate, pilot, or taxi nn 

aircraft in the airspace over this state, or upon Ihe land or water inside 
thin state;

(21 "operate u watercraft” meons to navigate nr use u vessel used or 
ce1' ble o f being used as a means o f transportation nn water for recre- 
r  . il or commercial purposes on a ll waters, fresh or salt, inland or 
coastal, inside the territorial limits or under the jurisdiction o f the 
state. (§ 60-5-3 ACLA 1949; am § 1 ch 107 SLA 1955; am 5 1 ch 121 
SLA 1967; am § 45 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am 55 2, 
3 ch 152 SLA 1978; am 5 28 ch 94 SLA 1980; am S 10 ch 129 SLA 1980; 
am S 21 ch 45 SLA 1982; am §5 13 -  15 ch 117 SLA 1982; am SS 13 
— 15 ch 77 SLA 19831

F le v ia o r 'a  n o l o .  — I n  1 9 8 4 . f o r m e r  a u h  
s e c tio n  ID  w a a  r e d e s ig n a t e d  nn p r i - s c n l  
a u b a e c iio n  I g l  n n d  f o r n r t r  ru ih s rc lu in  Ig l 
w a s  r e d e s ig n a t e d  n a  p r e s e n t  o u tra n  ta r n  (D 

C r o s s  r e f e r e n c e s .  — f o r  s e n t e n c e s  lo r  
c la s s  A  m is d e m e a n o r s .  s e c  A S  
1 2 .5 5  03frlbH .'tl n n d  12  OS l.lf r ln l 

E f f e c t  o f  a m e n d m e n t s .  -  T h e  f i r s t  
1 9 8 0  a m e n d m e n t ,  in  a u lrm c tio n  I n i  a s  il 
e x i s te d  p r i o r  to  t h e  s e c o n d  198 0  a m e n d -  
n  * n t. d e l e te d  " u n d e r  A S  I I  0 5  ISO " f rn in

t h e  e n d  o f  t h e  ( h i n t  s e n t e n c e  e n d  su lm ti*  
l u t e d  " A S  2 8  15 1 8 1 "  fo r  " A S  2 8  15 2 I O tr l"  
in  I h e  f o u r th  s e n te n c e .

T h e  s e c o n d  1 9 8 0  a m e n d m e n t  r e w r o te  
t h e  s e c tio n  

l i r e  l i r s t  1 9 8 2  a m e n d m e n t  s u b s t i t u t e d  
" n r  n n y  c o n t r o l le d  o u b s ln n r e  l i s t e d  i i  A S 
I I  71 141) -  1 1 .7 1 .1 9 0 "  Tor " d e p r e s s a n t ,  
h a l lu c in o g e n ic ,  s t i m u l a n t  o r  n o r c o l i r  d r u g  
a s  d e f in e d  in  A S  17 I 0  2 IIIX I3 I a n d  A S  
17 12 1 5 0 (3 )"  in  s u l is e c t iu n  : hh I >
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T h e  se c o n d  19 8 2  a m e n d m e n t  a d d e d  “o r  

o p e r a t e s  a n  a i r c r a f t  o r  a  w a te r c r a f t "  lo  t h e  
e n d  o f  t h e  i n t r o d u c to r y  l u n g u n g e  o f  s u b s e c ­
t i o n  <at. a n d  in  s u b s e c tio n  (c l. s u b s t i t u t e d  
" 7 2  c o n a e c u liv e  h o u r s "  fu r  " t h r e e  c o n s e c u ­
t i v e  d a y a "  n l  t h e  e n d  o f t h e  f i r s t  s e n te n c e ,  
s u b s t i t u t e d  “o f  d r iv in g  w h i le  i n to x ic a te d  
i n  t h i s  *jr a n y  o t h e r  n tu te  o r  c o n v ic tio n  o f  
r e f u s a l  to  s u b m i t  to  a  c h e m ic a l  t e a t  o f  
h r e n lh  u n d e r  A S  2 ft .*15 0 3 2 "  fo r  " u n d e r  t h i s  
s e c t i o n "  in  t h e  s e c o n d  s e n te n c e ,  n n d  a d d e d  
t h e  la n g u a g e  l i e g m m n g  u n le s s  t h e  s u b s e ­
q u e n t  c o n v ic tio n  is  w i th in  o n e  y e a r "  lo  I h e  
e n d  o f  t h e  s e c o n d  s e n te n c e  T h e  a m e n d ­
m e n t  n ls o  n d d e d  s u b s e c t io n s  l e t  n n d  Ig l  

T h e  15WI i im e n d io e i i t  i n  |>.*irogrnph

»b H2» i n s e r t e d  . nn d e t e r m in e d  . .  o fT ense 
w a s  c o m m i t te d '"  r e w r o te  s u b s e c t io n  te l  
a n d  a d d e d  s u b s e c t io n  (fi 

E d i t o r ' s  n o t e a .  — F o r  d e c l a r a t i o n  o f  
l e g i s l a t i v e  p u r p o s e ,  s e e  5 I ,  c h  4 5 . S L A  
I9H 2  in  t h e  1982! T e m p o r a r y  a n d  S |* c i a l  
A c ta  a n d  R eao lvcu .

O p i n i o n s  o f  a l t l o m e y  g e n e r a l .  — T h e  
t e r m  " p u b l ic  s t r e e t  o r  h ig h w a y "  is  s u f f i ­
c i e n t ly  b ro a d  to  i n c lu d e  s u b d iv is io n  s t r e e t s  
d e d ic a te d  to  t h e  p u b lic . I9f>5 O p  A t t ’y  
( J e n . ,  N o . 10 

T h e  D e p a r tm e n t  o f  P u b l i c  S a f e ly  m a y  
e n f o rc e  t h i s  sec tio .-i a n d  A S  2 8 .3 5 .0 4 0  o n  
s u b d iv is io n  r o a d s  u n d e r  p u b l i c  u s e  1 965  
O p . A t l ’y  (J e n  , N o  It)

NOTES TO DECISIONS
l e g i s l a t i v e  h i s t o r y .  S e e  V o n  H r u n t  

v S l a t e ,  C t  A p p  O p  N o  1 4 9  fK ile  N o s  
6(146. 6 0 6 4 , 61 8 9 1 . 6 5 3  P  2 d  34 .1119821  

T h i s  s e c t i o n  w h s  n o t  e n a c t e d  in  v i o ­
l a t i o n  o f  t h e  o n e - s u b j e c t  r u l e .  V a n  
H r u n t  v S t a t e ,  C t  A p p  O p  N o  9 8  iK ile  
N o a  6 0 4 6 .  6 0 6 4 ,  6189*. 6 4 6  P 2 d  8 7 2  
l|'JH2>.

T h e  p r o h ib i t io n  o n  d r i v i n g  w h i le  u n d e r  
t h e  " c o m b in e d  in f lu e n c e  u f  i n to x ic a t in g  
l i q u o r  a n d  a n o t h e r  s u b s t a n c e "  is  so  v a g u e  
t h a t  i t  f a i l s  t o  p rn a c r i l ie  n n  a c t iv i t y  a p a r t  
f r o m  i .u b s e c t io n  tu H l) ,  n n d  i t  c a n n o t  lie  
g iv e n  a n y  c o n s t r u c t io n  t h n l  w o u ld  c o r r e c t  
i b i s  f a i l u r e  W il l i fo rd  v S t a t e .  S u p  C t .  O p  
N o  2 7 5 1  ( F i le  N o  59861 , 6 7 4  P .2 d  1 3 2 9  
(I9 8 .1 l

T h e  m e a n in g  o f  " c o m b in e d  in f lu e n c e "  is  
d e a r  W il l i fo rd  v S t a t e ,  S u p  C t  O p  N o  
2 7 5 1 1 F ile  N o  5 9 8 6 1 .6 7 4  P 2 d  1 .1 2 9 (1 9 8 3 )  

T h e  t e r m  " a n o t h e r  s u b s t a n c e "  ia 
u n c o n s t i t u t i o n a l l y  v a g u e  b e '- ' u s e  a  p e r s o n  
is  g iv e n  n o  n o t ic e  a s  t o  w in . s u b s t a n c e s ,  
w l r m  u s e d  in  c o m b in a t io n  w i th  a lc o h o l,  
n r e  p r o h ib i t e d  W ill ifo rd  v S t a t e .  S u p  C t .  
O p . N o  2 7 5 1  «K ile  N o  5 9 8 6 ) .  6 7 4  P  2d  
1 3 2 9  ( I 9 8 3 i  

T h e  w o~d " d r u g "  c a n n o t  l ie  s u b s t i t u t e d  
fo r  " s u b s t a n c e /  w h ic h  is  n o l  d e f in e d  u n d e r  
t h e  d r iv in g  w h i le  in to x ic a t e d  la w s ,  s i n c e  
u n d e r  t h e  d i c t i o n a r y  d e f in i t i o n s ,  " s u b ­
s t a n c e "  is  n o t  s y n o n y m o u s  w i th  " d r u g ."  
h u t  is  n n .u c h  b r o a d e r  t e r m ,  e n c o m p a s s in g  
e l l  m a t t e r ,  n o t  j u s t  m e d ic in a l  s u b s t a n c e s  
W il l i fo rd  v S t a t e .  S u p  C l  O p  N o  2 7 5 1  
( F i le  N o  5 9 8 6 ) , 6 7 4  P 2 d  I 3 2 J I 1 1 9 8 3 ) 

C o n s t i t u t i o n a l i t y  o f  w a r r a n t l e s s  
n r r e a t s  f o r  v i o l a t i o n s .  — A S  12 2 5  0 3 3 , 
w h ic h  |M >rmits a  p o lic e  o f f ic e r  to  a r r e s t  a  
d e f e n d a n t  for v io la t io n  o l ( b i s  s e c tio n  o n  
p r o b a b le  c n u s e  b u t  w i th o u t  a  w a r r a n t ,  
d o e*  n o t v io l a t e  A la s k a  C o n s t  , a r t  I, ft 14

p r o h ib i t in g  u n r e a s o n a b le  s e a r c h e s  a n d  
s e i z u r e s  a n d  th e  c o r r e s p o n d in g  p ro v is io n s  
o f  t h e  f e d e rn l  c o n s t i t u t i o n  b e c a u s e  th e s e  
c o n s t i t u t i o n a l  p ro v is io n s  a r e  n o l  o ffe n d e d  
by  w a r r a n t l e s s  re a  c h e s  o r  a r r e s t s  b a s e d  
o n  e x i g e n t  c i r c u m s ta n c e s  a n d  t h e  l e g i s l a ­
t u r e  l i e s  d e t e r m in e d  t h a t  e x ig e n t  c i r c u m ­
s t a n c e s  e x i s t  w h e r e  t h e r e  ia  n r a b a b le  c a u s e  
lo  b e l i e v e  b s u s p e c t  is  d r iv in g  w h i le  i n to x i ­
c a te d .  P r o c to r  v  S t a l e .  C i A p p . O p  N o . 8 3  
(F i le  N o . 5 7 IH i, 6 4 3  l \ 2 d  5  (1 9 8 2 )

1 0 8 0  i n n e n d m e n t  e n a c t e d  
c o n s t i t u t i o n a l l y .  — T h e  1 9 8 0  v e r s io n  o f  
t h i s  s e c tio n ,  w h ic h  w i th  t h r e e  o t h e r  
a m e n d m e n t s  .10 t h e  d r iv m g  w h i le  i n to x i ­
c a te d  s t a t u t e ,  w a a  a d d e d  to  a  h i l l  c h a n g in g  
v a r io u s  s t a t e  I q u o r  la w s  ( S e n a te  D ill 3 6 5 : 
ch . 1 2 9 , S I .A  19801 b y  th e  f r e e  c o n f e re n c e  
c o m m it te e ,  w e t  n o t  p n a c le d  in  v io la t io n  o f  
A la s k a  C o n s t  . a r t  II. 5 14 s in c e  t h e  
c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  h i l ls  b e  
r e a d  t h r e e  t im e s  d o e s  n o t e x t e n d  to  a n  
a m e n d e d  b il l  w h e n  th e  a m e n d m e n t s  d o  n o t 
c h a n g e  t h e  s u b je c t  o f  t h e  b il l  V a n  H r u n t  v . 
S t a l e .  C t  A p p  O p . N o  1 4 9  ( F i le  N oe 
6 0 4 6 , G 0 6 4 , 61891 , 65.1 P 2 d  3 4 3  0 9 8 2 1

A n d  I n  a c c o . r d a n c e  w i t h  U n i f o r m  
R u l e  4 2 ( b ) .  — T t a  1980 v e r a io n  o f  t h i s  
s e c t io n ,  w h ic h  w i th  th r o e  o t h e r  a m e n d ­
m e n t s  to  t h e  d r iv in g  w h ile  i n to x ic a te d  la w  
w a s  a d d e d  lo  S e n a t e  D ill .165 (c h . 129 , S L A  
19801 b y  th e  f r e e  c o n f e re n c e  c o m m it te e ,  
w a s  n o l  e n a c te d  in  v io la t io n  o f  R u le  42<bl 
o f  t h e  U n i f o r m  R u le s  o f t h e  A la s k a  S t a t e  
l e g i s l a t u r e  s in c e  th e  a m e n d m e n t  w a a  
" g e r m a n e "  lo  t h e  h i l l ,  v ' l i c h  c h a n g e d  v a r ­
io u s  s t a t e  l iq u o r  l a w s  V o n  H r u n t  v S t a t e .  
C t  A p p . O p  N o  14 9  ( F i l t  N o a  6 0 4 6 ,6 0 6 4 ,  
6 1 8 9 1 , 65.1 P .2 d  3 4 3 H 9 M 2 ).

T h i s  s e c t i o n  p r o h i b i t s  a  p e r s o n  w h o  
i s  u n d e r  I h e  I n f l u e n c e  o f  I n t o x i c a t i n g  
l i q u o r  b e i n g  in  a r t u i . l  p h y s i c a l  c o n t r o l
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5 28.35.030 Mtrmit V KHICl.KH * 28.35.030
o f  a  v e h ic le  w i th  i l a  m o to r  r u n n i n g  
J a c o b s o n  v  S t a t e .  S u p  C t  O p  N o . 1 2 8 2  
( F i le  N o  2 4 7 8 ) .  5 51  P .2 d  9.15 (1 9 7 6 )

R e a s o n a b l e  s u s p i c i o n  o f  I n t o x i c a ­
t i o n .  — P o lic e  o f f ic e r ’s  s u s p ic io n  t h n t  
d r i v e r  w a s  p o s s ib ly  in to x ic a t e d  a n d  p o se d  
a n  im m i n e n t  d a n g e r  w h i le  d r iv in g  w a s  
r e a s o n a b le  L a r s o n  v  S tu t e .  C t  A p p  O p . 
N o  2 9 2  ( F i le  N o  7 1 6 7 ) ,  6 6 9  P .2 d  13.14 
11983).

T h e  w o r d s  " o p e r a t e "  a n d  " d r i v e "  
h a v e  d i f f e r i n g  c o n n o t a t i o n s  a n d  r e f e r  to  
d i f f e r e n t  hcIs J a c o b s o n  v. S ta t e ,  S u p  C t.  
O p  N o  12112 I F i le  N o . 2 4 7 8 ) ,  5 51  I* 2 d  9 3 5  
(1 9 7 6 )

A s  a  g e n e r a l  p r o p o s i t io n ,  i t  a p p e a r s  t h a t  
" to  o p e r a t e "  i n c lu d e s  a  l a r g e r  c l a s s  o f 
a c t iv i t i e s  t h a n  " to  d u v e . "  W h ile  o n e  w h o  
o r iv e a  « v e h ic le  m u n i  n e c e s s a r i l y  in  t h a t  
p ro c e s s  o p e r a t e  i t ,  t h e  r e v e r s e  is  n o l  n e c e s ­
s a r i l y  ao . J f ic c b a o n  v . S t a t e ,  S u p . C t  O p . 
N o  1 2 8 2  ( F i l e  N o  2 4 7 8 ) ,  551 P 2 d  9 3 5  
(1 9 7 6 ) .

A  c o n v i c t i o n  u n d e r  s u b s e c t i o n  ( a )  o f  
t h i s  s e c t i o n  c a n n o t  b e  b a s e d  o n  I h e  u s e  
o f  a  d r u g  w h i c h  h a d  n o t  b e e n  
s p e c i f i c a l l y  d e s i g n a t e d  b y  r e g u la t i o n  a a  
a  d r u g  w h ic h  c a r r i e d  c r im in a l  a a n c t io n s  
/ o r  i t s  u s e  w h i l e  d r i v i n g .  C r u t c h f i e ld  v. 
S t a t e ,  S u p .  C l.  O p . N o  2 2 0 7  ( F i le  N o . 
4 4 7 4 ), 6 2 7  P  2 d  1 96  0 9 8 0 )

night t o  c o u n s e l  g u a r a n t e e d .  —  
W h e n  c o n v ic te d  fo r  v i o l a t i n g  t h i s  s e c t io n ,  
a  p e r s o n  m a y  re c e iv e  a  f in e  o f  n o t  m o re  
t h a n  $ 1 ,0 0 0  o r  a  t e r m  o f  im p r i s o n m e n t  fo r  
n o t  m o re  t h a n  o n e  y e a r ,  o r  b o th  T h e r e f o r e ,  
a u c h  c a s e  ia  o n e  in  w h ic h  t h e  r i g h t  to  c o u n ­
s e l  i s  g u r  i a n t e e d  a n  a c c u s e d  by  t h e  A la s k a  
C o n s t i t u t i o n .  G r e g o r y  v .  S ta t e ,  Sup- C t 
O p  N o  1 2 6 9  ( F i le  N o  2 4 6 7 ) ,  5 5 0  P .2 d  3 7 4  
(1 9 7 6 ) .

R ig h t  t o  c o u n s e l  b e f o r e  h r e a t h n l y z e r  
t e s t  — W h e n  a  p e r s o n  ia a r r e s t e d  fo r  
o p e r a t i n g  a  m o to r  v e h ic le  in  v io lo t io n  o f  
n t a t e  o r  lo c a l  d r u n k e n  d r i v i n g  o r d in a n c e s ,  
a n d  r e q u e s t s  t o  c o n ta c t  a n  a t t o r n e y ,  t h e  
a r r e s t e e  m u s t  b e  a f f o r d e d  a  r e a s o n a b le  
o p p o r tu n i ty  to  d o  ao  b e f o r e  b e in g  r e q u i r e d  
to  d e c id e  w h e th e r  o r  n o t  lo  x u h m i t  to  a 
b r e a t h a l y z e r  t e s t ;  a n d  w h e r e  a r r e s t e e  ia  
d e n ie d  t h a t  o p p o r tu n i ty ,  s u b s e q u e n t ly  
o b t a in e d  e v id e n c e ,  w h e th e r  in  fo r m  o f  t e s t  
r e s u l t s  o r  o f  r e f u s a l  to  t a k e  t e s t ,  m u s t  b e  
s u p p r e s s e d .  C o p e  I in  v . F  l i e .  S u p  C l  O p . 
N o  2 6 1 7  ( F i le  N o s  5 4 U ,  57081 , 6 5 9  P 2 d  
1 2 0 6 (1 9 8 3 1 .

T h e  s t a t u t o r y  r i g h t  t o  c o n ta c t  n n d  c o n ­
s u l t  w i th  c o u n s e l  p r i o r  t o  b e in g  r e q u i r e d  to  
d e c id e  w h e th e r  o r  n o t  to  s u b m i t  to  a 
b r v a tb a ly z e r  t e s t  i s  n o l  n n  a b s o l u t e  o n e , 
w h ic h  m ig h t  in v o lv e  a  d e l a y  lo n g  e n o u g h  
to  im p a i r  t e s t i n g  r e s u l t* ,  h u t ,  r a t h e r ,  a

l im i te d  o n e  u f  r e a s o n a b le  t im e  a n d  o p p o r  
( u n i t /  t h a t  e n n  lie  re c o n c i le d  w i th  t h e  
im p l ie d  c o n s e n t  s t a t u t e s  (* o j* lm  v S t a t e ,  
S u p  C t .  O p  N o . 2 6 1 7  (F i le  N os 646 .1 , 
5 7 0 8 ). 6 5 9  I* 2 d  1 2 0 6 (1 9 8 .1 )

N o  r i g h t  Co c o u n s e l  d u r i n g  v i d e o  
t n p l n g  o f  f i e l d  s o b r i e t y  t e a t a .  A p e r ­
s o n  s u s p e c te d  o f  o p e r a t i n g  a  m o to r  v e h i r l e  
w h i le  u n d e r  t h e  i n f lu e n c e  o f  in to x ic a t in g  
l i q u o r  (n o w  d r i v i n g  w h i le  in to x ic a t e d l  h n s  
n o  r i g h t  to  h a v e  c o u n s e l  p r e s e n t  d u r i n g  th e  
v id e o  t a p in g  o f  f ie ld  s o b r i e ty  t e s t a  p e r ­
fo r m e d  a t  t h e  i r q u e s t  o f  t h e  a r r e s t i n g  o f f i ­
c e r  A n c h o r a g e  v  G e b e r ,  S u p .  C l  O p  N o. 
1 82 4  ( F i le  N o s  4 0 1 6 , 4 0 3 7 . 3 8 2 7 . 4 0 4 6 ) . 
5 9 2  I* 2 d  1 1 87  ( 1 9 7 9 ) ;  C o p e l in  v. S l a t e .  C t.  
A p p  O p . N o . 3 4 3  ( F i le  N o . A -3 5 ), 6 7 6  I* 2d  
6 0 8  (19B 4).

F i e l d  s o b r i e t y  t e a t a  d i s t i n g u i s h e d  
f r o m  l i n e u p s  o r  t a k i n g  o f  h a n d w r i t i n g  
e x e m p l a r s .  —  S e e  A n c h o r a g e  v . G e b e r ,  
S u p  C t. O p . N o  1 824  ( F i le  N w  4 0 1 6 , 
4 0 3 7 , .1827. 4 0 4 6 ) ,  5 9 2  P . 2 d  1187 (1 9 7 9 )

P r e s u m p t i o n  I n  b r e a t h a l y z e r  r e a u l t .  
— U n d e r  t h e  w o r d in g  o f  A S  2 8  3 5 .0 3 3 , t h e  
b r c a t l  a ly z e r  r r  u l t  i s  c l e a r ly  v ie w e d  a s  
t h e  p  u m p t iv c  u i v a l e n t  o f  t h e  a m o u n t
o f  a le x in  ‘ in  t h e  p i  «n*a b lo o d  " a t  t h e  t im e  
a l le g e d " ;  in  o t h e r  w j r d s ,  n l  t h e  l i m e  th e  
o f f e n s e  w a s  c o m m it te d ,  n o t  j u s t  w h e n  ( h e  
b r e a t h a l y z e r  e x a m in a t io n  w a s  a d m i n i s ­
t e r e d  D o y le  v S t a l e .  C t .  A p p  O p  N o  4 3  
( F i le  N o. 5 1 1 5 ) ,  6 3 3  P . 2 d  3 0 6  (1 9 8 1 )

T o  h o  c h a r g e  ! u n d e r  t h i a  a e c t i o n  
r a t h e r  t h a n  c i t y  o f  A n c h o r a g e  M u n i c ­
i p a l  C o d e  0 .2 8 .0 2 0  w h e n  b o th  p r o v is io n s  
a p p ly  to  t h e  s a m e  g e n e r a l  fa c t*  d o e s  n o t  
c o n s t i t u te  a n  a r b i t r a r y  a p p l ic a t io n  o f  t h e  
la w  v io lu tiv c  o f  c o n s t i t u t i o n a l  a a f e g u n r d s  
o f  e q u a l  p r o te c t io n .  W e s te r  v. S t a l e .  S u p  
(*l O p  N o  1 1 0 6  ( F i le  N o  2 1 5 9 1 ,5 2 8  P  2 d  
1 1 7 9 11974). c e r t  d e n ie d , 4 2 3  U S . 8 3 6 .  9 6  
S  C t  6 0 . 4 6  L  E d . 2 d  64  (1 9 7 5 )

W h e n  b l o o d - a l c o h o l  t e s t a  s h o u l d  b e  
s u p p r e s s e d .  —  B lo o d -a lc o h o l le a l  
f in d in g s  s h o u ld  h e  s u p p r e s s e d  w h e r e  t h e  
b lo o d  w a a  w i th d r a w n  f r o m  a  c o n s c io u s  
n o n c o n s e n t in g  p e r s o n  w i th o u t  a n  a r r e s t  
s u b s t a n t i a l l y  c o n te m p o r a n e o u s  w i th  t h e  
t a k i n g .  I j i y l a n d  v. S t a t e ,  S u p  C t  O p  N o  
» 1 5 0  (F i le  N o . 2 2 6 4 1 ,5 3 5  P  2 d  104.1 (1 9 7 5 ) . 
a fT d , S u p  C t .  O p  N o  2 7 3 9 .5 4 9  P  2 d  1 182  
(19761 . o v e r r u l e d  o n  o t h e r  g r o u n d s ,  C i ty  o f  
A n c h o ra g e  v . G e l»er. S u p  C l. O p  N o a  
3 8 2 7 . 4 0 1 6 , 4 0 3 7 ,  4 0 4 6 . 5 9 2  P  2 d  1192 
11979)

In  p r o s e c u t in g  a  c h a r g e  o f  o p e r a t i n g  a 
m o to r  v e h ic le  w h i le  u n d e r  I h e  i n f lu e n c e  o f  
in to x ic a t in g  l i q u o r  |n o w  d r iv in g  w h i le  
in to x ic a te d l  l a w  e n f o r c e m e n t  o f f ic ia ls  
c a n n o t  u t i l i z e  t h e  r e s u l t s  o l  a  b lo o d  a lc o h o l 
l e s t ,  w h e n  t h e  b lo o d  u s e d  in  p e r f o r m in g
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(In* te a t  w n i  e x t r a c t e d  f r o m  Mm* im o iw m I 
n g a in M  lu x  o r  h n  w il l .  uf1«*r r e f u s a l  to  s u b  
m il  lo  it h r e n l h n l v i e r  e x a m in a t io n  
A n r t iu r a g *  v  U r)H -r . S u p  C t  t i p  N o  182 4  
(K ile  N o n  4 0 1 6 .  41137, 3 8 2 7 ,  4 0 4 6 ) , 6 9 2  
I ' 2 d  I I H 7  I IH7Sfa S o *  n o te a  lo  A S  
2 8  3 5  0 3 1 2 8 ,1 6  0 3 3 .

T r o o p e r  a r r i v i n g  a t  a c c i d e n t  x r e n e  
c a n n o t  a r r e s t  f o r  d r u n k  d r i v i n g  
w i t h o u t  w a r r a n t .  T h e  A l a s k a  le g is ta -  
l u r e  h im  c la w n f i rd  Im lh  r e r k l e a x  c h iv in g  
Mini o p e r a t i n g  o r  d r iv in g  n o  a u to m o b i le  
u n d e r  t h e  i n f lu e n c e  o f  i n t o x ic a t i n g  l iq u o r  
nn  m iw le n t r u n o r a  T h u s ,  n  s t a t e  t r o o p e r  
w h o  a r m e d  n t  u u  a m d e n t  s c e n e  n m ld  n o l 
n i r e s t  a  d r i v e r  w i th o u t  a  w a r r a n t  fo r 
e i t h e r  re c k le x *  d r i v i n g  n r  d r u n k  d r iv in g  
s in c e  n e i t h e r  o f  t h e s e  o f f e n s e s  w a s  
c o m m i t te d  o r  a t t e m p t e d  il l  h i s  p r e s e n c e  
J , i iy h in d  v S ln t e ,  S u p  IT -  O p  N o  115 0  
I K ile  N o  2 2 6 4 ) . 5 3 5  P  2 d  11143119751. u f f d .  
S u p  C l  O p  N o  2 7 3 9 . 5 4 9  I* 2 d  1 182 
11970». o v e r r u l e d  o il o t h e r  g r o u n d s .  C i ty  o f  
A n c h o r a g e  v C e h e r ,  S u p  t i l ,  O p  N o s  
3 8 2 7 .  -4010. 41137, 11145. 5 9 2  I* 2 d  1192 
0 9 7 9 1

T h e  f a c t  t h a t  »  m in i  c o n a u m e d  f r o m  
s e v e n  t o  t e n  o u n c e s  o f  w h i s k e y  d u r i n g  
o n  1 8 - h o u r  p e r h x l  w n s  n o t  s h o w n  h y  Ih e  
e v id e n c e  lo  n e c e s s a r i l y  c a u s e  h im  lo  Is* 
i n to x ic a t e d  l l e r l r i i m  v. I ln r r iN .  S u p  C t. 
O p  N o  3 9 3  lK ile  N o  8 7 7 1. 4 2 3  I* 2 d  d 0 9  
119871

E f f e c t  o f  a l c o h o l  c o n a n i n p t i o n  n f t e r  
a c c i d e n t  i s  J u r y  q u e s t i o n .  I 'h e  i s s u e  of 
w h e th e r  n o d  to  w lin l  e x t e n t  d O e iid m i t 's  
c o n s u m p t io n  o f  a lc o h o l  a f t e r  t h e  i i r c u le n t  
h u t  l ie fo r e  ii h re n lI m ly  y.er cK U ftlin n tin ti 
a lT e c le d  in s  b r e a t h a l y z e r  r e s u l t  w iis  n  
i p i e s h u n  w h ic h  w a s  p rii |K 'r l>  lo l l  fo r t h e  
j u r y  D o y le  v S t a t e .  C l.  A p p  O p  N o  4 3  
iK i le  N o  51151 . 6 3 3  I* 2 d  3(16 « 1 9 8 0

S t a l e  n e e d  n o t  s h o w  t h a l  d e f e n d a n t s  
k n e w  t h e y  w e r e  i n t o x i c a t e d .  T h e  
s t a t e  n e e d  n o t  s h o w  ( l in t  d e f e n d a n t*  
a c t u a l l y  k n e w  ( l in t  t h e y  w e r e  u n d e r  t h e  
i n f lu e n c e  n l i n t o x ic a t in g  l i q u o r  o r  th n t  
t h e i r  Id o o d  o r  b r e n th  o lc o h o l l e v e ls  w e r e  in  
excPH H ofll 19. V im  l l r u n t  v S l a t e ,  C t  A p p  
O p  N o  9 8  ( F i l e  N o s . 6 9 4 6 .  6 0 6 4 .  6 1 8 9 ) ,  
GIG P  2 d  H 72 0 9 8 2 1 .

P r e s e r v i n g  h r e n l h  s a m p l e s  D u e  
p r o c e s s  c ln u s e  o f  t h e  A la s k a  C o n s t i t u t i o n  
r e q u i r e s  p i im e c u l io n  to  m a k e  r e n s o n iih le  
e lT o rta  l o  p r e s e r v e  h r e n lh ' s a m p l e  o r  lo  t a k e  
o lh e t  s t e p s  h i a l lo w  d e l e n ih u i t  lo  v e r ify  
r e s u l t s  o f  h r e a l h n l v / e r  t e s t  M i liu c ip n l i ty  
o f  A n c h o r a g e  v S e r r a n o ,  C l  A p p  O p  N o 
1 15 (K ile  N o s  6 4 4 7 .6 7 2 4 .6 7 2 5 1 .  6 4 9  I* 2d  
2 5 6  (1 9 8 2 1

P r c s e r v a . i o n  o f  b l o o d  s a m p l e .  
W h e r e  b lo o d  s u n ip le  w o n  I n k e i i  h y  n n d  w hs

111 p o s s e s s io n  o f  h o s p i ta l  w h e r e  d e f e n d n n i  
n o u g h t  t r e a t m e n t  fo l lo w in g  c a r  a n i d r n t ,  
n n d  w h e r e ,  n n  ( l ie  f a c t s  o f  H ie  c a s e .  I s n l i  
d e f e n d a n t  n n d  s l a t e  h u d  o p p o r tu n i ty  lo  
p r e s e r v e  t h e  s a m p le ,  t r i a l  c o u r t  d id  n o l e n  
m  r u l i n g  H in t I h e  b lo o d  l e s l  r e s u l t s  w r r e  
a d m is s ib le  e v e n  th o u g h  t h e  s t a t e  h a d  no l 
n o u g h t  p r e s e r v a t i o n  o f  I h e  b lo o d  s a m p le  
B ra d le y  v S t a t e . I ’1. A p p  O p  N o  2 4 8 1  F ile  
N o  7 3 3 5 1 , 6 6 2  I* 2 d  9 9 3  119831.

B lo o d  t e s t s  a s  B u s in e s s  r e c o r d s .  
H e s u lta  o f  a  h o s p i ta l  b lo o d  a l r u h o !  t e s t  a r e  
a d m is s ib le  a s  b u s in e s s  r e c o r d s  i n  d r iv in g  
w h i le  in to x ic a t e d  p r o s e c u t io n  u p o n  p ro p e r  
f o u n d a t io n  B ra d le y  v S t a l e .  ( 3  A p p  O p  
N o  2 4 8  I F i le  N o  73 3 5 1 , 6 6 2  I* 2 d  9 9 3  
(1 9 8 3 ) .

E v i d e n c e  t h . i t  d e f e n d a n t  d r o v e  
e r r a t i c a l l y  a n d  s p p e a r e d  i n t o x i c a t e d
to  a r r e s t i n g  o f f k r* v  whs p r o p e r ly  a d m i t t e d  
s in c e  s u c h  e v id e n c e  w o u ld  le n d  U» 
co r ro l> o ra te  a  b r e a t h a l y z e r  r e a d in g  
s h o w in g  a n  e le v a t e d  b lo o d  a lc o h o l  le v e l. 
B y rn e  v. S t a l e .  C t .  A p p . O p  N o  169 (F i le  
N o  6 3 7 5 1 , 6 5 4  I* 2 d  7 9 5  1 1 782).

K f f e e l  o f  c h a r g e s  f o r  o t h e r  v i o l a ­
t i o n s .  — A lth o u g h  d e f e n ih in t  h a d  lie e n  
c o n v ic te d  o f  I r a v m g  I h e  s c e n e  o f  a n  a c c i ­
d e n t  a n d  a c q u i t t e d  o f  f a i l in g  to  e x e rc iy *  
c a r e  to  u v o id  c o l l id in g  w i th  a n o t h e r  v e h i ­
c le , c o l l a t e r a l  e s to p p e l  d id  n o t  p r e c lu d e  
d e fe n d a n t* *  a u h n o q u i n l p ro s e c u t io n  fo r 
o |N * rn tm g  i m o to r  v e h ic le  u n d e r  t h e  i n f lu ­
e n c e  o f  m '- 'ix ic a t in g  l iq u o r  M i l l e r  v S ta t e ,  
C l. A p p  O p  N o  1 35  t F i l e  N o  5 4 2 9 1 .6 5 2  
I* 2 d  <94 «J9H 2I

l e s s e r  Included o f f e n a e s .  - -  D e fe n ­
d a n t 's  p r i o r  c o n v ic tio n  fo r  l e a v in g  th e  
s c e n e  o f  n il  a c c id e n t  n n d  In s  i i c q m t la l  fo r 
f a i l u r e  t o  e x e r c i s e  c a r e  to  a v o id  c o ll id in g  
w i th  n n o th e r  v e h ic le  d id  n o t  b a r  h i s  p r o s ­
e c u t io n  fo r  o p c r n l in g  n  m o to r  v e h ic le  
u n d e r  H  e  in f lu e n c e  o f i n to x ic o l in g  l iq u o r  
u n d e r  I h e  s l n te  a n d  f e d e ra l  c o n s t i t u t i o n a l  
p r o v is io n s  p r o h ib i t in g  p l a c in g  a c r im in a l  
d e f e n d r n t  tw ic e  i n  je o p a r d y  s in c e  t h e  s t a t e  
c o u ld  n o t  h a v e  d i s c o v e r e d  t h e  e v id e n c e  
n c c e s * n ry  to  c o n v ic t  d e f e n d a n t  o f  
o j i e r a t i n g  a  m o to r  v e h ic le  u n d e r  t h e  i n f l u ­
e n c e  o f  in to x ic o l in g  l iq u o r  p r io r  to  h i s  t r i a l  
fu r l e a v in g  I h e  s c e n e  a n d  f u l l in g  to  a v o id  
th e  a c c id e n t  i n  t h e  e x e r c i s e  o f  d u e  d i l i ­
g e n c e . M i l l e r  v  S t a t e , t ’t A p p  O p  N o  135 
(F i le  N o  5 4 2 9 1 . 6 5 2  I’ 2 d  4 9 4  (1 9 8 2 )

E n h a n c e d  l i c e n c e  r e v o c a t i o n ,  ( ’on  
v ic ltn n  u n d e r  a n o t h e r  a t n V a  s t a t u t e  m a y  
In* u s e d  f a r  p u r p o s e s  o f  e n h a n c e d  l ic e n s e  
I e v o c a t io n  u n d e r  A S  2 8 .1 5  I R I l l i l  f a r t e r  
v S t i n e .  CT A p p  O p  N o  O ld  ( F i le  N o 
51 4 4 1 . 6 2 5  I* 2 d  3 1 3 ( 1 9 8 1 )

A p p l ic a t io n  o f  t h r e e  y o u r  l i c e n s e  re v o  
r a t i o n  f r o v is u u t  o f  A S  2 H l 5 l 8 l < h i  to
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§ 28.35 030 M < > l lll<  V m i k 'i . k m $ 28 35 030
d e f e n d a n t  w h o s e  p r io r  tw o  (IM V T 
(o p e r a t in g  a  m o to r  v e h ic le  w h i le  u n d e r  t h e  
in f lu e n c e  id  i n t u x i r a t i n g  l i q u o r  n r  d r u g 'l l  
c o n v ic tio n s  w e r e  in  1 974  n n d  1 9 7 6  d id  n o t 
v io l a t e  t h e  c o n s t i t u t i o n a l  p r o h ib i t io n s  
a g a in s t  e x  p o s t  fa c to  la w s  ( . 'n r tc r  v  S to l e ,  
C l  A p p  O p . N o  ( l i t )  (F ib*  N o  5 1 4 4 1 ,6 2 5  
I* 2 d  3 1 3  ( 1 9 8 11

l - o c a l  o r d i n a n c e s .  M u n ic ip a l i t y ’s 
o r d in a n c e  w h ic h  s o u g h t  t o  im p o o e  c r im  
i n a l  s a n c t io n s  a g a i n s t  iw rw in x  w h o  d ro v e  
a f t e r  c o n s u m in g  a lc c h o l  o n  th e  s o le  b a s i s  o f  
t h e  q u a n t i t y  o f  o lc o h o l  c o n s u m e d  a n d  
w i th o u t  r e g a r d  t o  t h e  e x i s t e n c e  o r  la c k  o f 
e x is te n c e  o f  a n y  a c t u a l  i n f lu e n c e  o r 
im p a i r m e n t  i n  d r iv in g  r e la t e d  t o  a lc o h o l 
c o n s u m p t io n  whs i n c o n s i s te n t  w i th  th e  
s t a t e 's  s t a t u t o r y  f r u m e w o r k  fttr  c r u n k  
d r iv in g ,  u n d e r  w h ic h  t h e  c r u c i a l  e l e m e n t  
fo r  im p o s i t io n  o f  c r im i n a l  p e n a l  t i e s  w a r  
t h e  e x is te n c e  o f  a c t u a l  i n f lu e n c e  o r  im p a i r  
m e r i t  a n d  t h u s  in v a l id  S im p s o n  v M u n ic ­
ip a l i t y  u f  A n c h o r a g e ,  (*( A p p  O p  N o  57  
( F i le  N o s  4 9 4 5 ,4 9 4 6 ,5 2 8 8 ) ,  6 3 5  l».2 d  1 197 
(19811

F o r  c a s e  c o n s t r u i n g  t h i s  s e c t i o n  a n d  
f o r m e r  A S  2 8 .1 5 .2 1 0 (c ) .  — S e e  D n n k s  v 
S t a l e ,  S u p  C l  O p  N o  2 2 1 6  ( F i le  N o 
4 9 5 2 1 ,6 1 9  P  2 d  7 2 0  O 9 H 0 ) .

E v i d e n c e  h e l d  s u f f i c i e n t  t o  s u p p o r t  
v e r d i c t  o f  g u i l t y .  — S e c  B e c k  v S t a t e .  
S u p  C l  O p  N o  3 1 0  ( F i le  N o  6 1 1 ) ,  41*  
P  2 d  9 9 6  ( 1 9 6 5 !

C o n v i c t i o n  u n d e r  t h i s  s e c t i o n  a d m i s ­
s i b l e  a s  e v l d e r . e e  I n  p r o v i n g  n e g l i g e n c e  
In  s u b s e q u e n t  c i v i l  a c t i o n .  S e e  S c u l l  
v R o b e r to u n . S u p  C t .  ( I p  N o  1 6 7 8  (K ile  
N o  3 4 3 6 1 ,5 8 1  P  2 d  6 6 9  (1 9 7 8 )

S e n t e n c e  u p h e l d .  -  S e n t e n c e  o f  120  
d a y s ' i n c a r c e r a t i o n ,  t h r e e  y e a r s '  l i c e n s e  
re v o c a t io n ,  a n d  o  $ 1 ,0 0 0  f in e  w a s  n o t 
e x c e s s iv e  fo  o fT e n se  o f  d r i v i n g  w h i le  i n t o x ­
i c a te d  K e n n e d y  v S l a t e ,  C t  A p p  D p . N o  
2 1 5  ( F i le  N e  6 8 3 0 ) ,  6 5 7  P 2 d  8 5 9  (1 9 8 3 )

A p p l i e d  in  D e e r e  v . U n i t e d  S u i t e s ,  2 6 8  
F  2 d  9 1 2  ( 9 t i i  C i r  1 9 5 9 ); S t a t e  v O ilm a n . 
S u p  C l  O p  N o  1 2 1 6  (K ile  N o  2 4 1 5 ) . 5 4 3  
P  2 d  4 0 6 1 1 9 7 5 ); W irz  v  S t a t e ,  S u p . C t  O p  
N o  1593 ( F i le  N o  3 5 1 6 ) .  5 7 7  I* 2 d  2 2 7  
119781, f / o d b e t t e r  v  S t a t e ,  S u p .  C t .  O p . N o 
1 6 8 2  (F i le  N o  3 5 0 0 ) .  5 81  I* 2 d  1 1 2 9 (1 9 7 8 ) ;

S ln t e  v C iin r th - rn a ,  S u p  f t  O p  N o  1782 
( F i le  N o  3 7 3 8 1 , 5 8 9  P  2d  8 7 0  (1 9 /9 1 , K e e l 
v S t a l e .  S u p  f t  O p  N o  2 0 6 3  i F i l e  N o 
44 0 8 1 , 6 0 9  1*2(1 5 5 5  ilUHIK . N e ls o n  v 
S t a l e . ( ' I  A p p  O p .N o  l2 U ( F i le N o  6 2 2 2 ) .  
6 5 0  P  2 d  4 2 6 (  1 9 8 2 ), A lm o g n c k  v S t a t e . C t  
A p p  O p  N o  147 lK ile  N o  6601» . 6 5 2  I* 2d 
6 6 5  ' I9 H 2 i. M e l i k e r  v S t a t e ,  C t A p p  O p  
N o  2 0 8  (K ile  N o  6 9 1 9 ) ,  6 5 8  l» 2 d  147 
1198.31, C o lc m u n  v S t a l e .  C t  A p p  O p  N o 
2 2 9  . K ile  N o  72161. 6 5 8  P  2 d  136 4  11 9 0 .  
W ils o n  v S to l e ,  C t  A p p  O p  N o  3 5 6 iK i l r  
N o s  7 5 2 3 . 7 6 2 6 . 7 8 3 3 ) ,  P 2 d  
0 9 8 4 )Quoted i n  C i t y  o f  F a i r b a n k s  v  S c h m c k , 
S u p  C t  O p  N o  6 6 7  i F i l e  N o  1 1 0 2 1 .4 5 7  
P  2 d  2 4 2  (1 9 6 9 1 , S o ll ic r g  v S ta l e ,  S u p  C t  
O p  N o  1 4 7 8  l F i l e  N o  <1991, 5 6 8  P  2d  I 119771, KImoiii v S ln t e ,  S u p  C t  O p  N o 
1 6 0 6 1 F i le  N o  .14951. 5 7 7  l» 2 d  6 9 8 11978)

S t a t e d  hi OihIwiii v. S ta l e ,  S o p . C t  O p  
N o  1 2 7 6  I K ile  N o 2 7 9 3 ) ,  5 5 4  P 2 d  4 6 3  
11976* . W i l l i a m s  v  S to l e ,  S u p  t ' t .  O p  N o  
2 1 8 0  iK ile  N o  4 3 6 7 U H 6  P  2 d  881  11980); 
P a w  o o  v S t a t e ,  C l A p p  O p  N o . 4 6  (K ile  
N o  51 5 4 1 . 6 3 3  P  2d  1 033  11981)

C i t e d  in  ( i u l l n r d e  v S t a l e ,  S u p  C t  O p  
N o  7 9 4  I F i l e  N o  1 6 0 6 ), 4 9 7  P  2 d  9 3  
1 19721, S l a t e  v N e n se . S iq w r in r  C o u r t .  1st 
J u d  I h M . f r  N o  7 2 -2 3  11 9 7 2 ); I U v ln  v 
S ln t e .  S u p  f t  O p  N o  1 1 5 6  ( F i le  N o  
2 1 3 5 ) .  6 3 7  P  2 d  4 94  (1 9 7 5 ) ;  U y l a m l  v 
S l a t e ,  S u p  f t  O p  N o  12 6 3  ( F i le  N o 
27 3 9 1 . 5 4 9  P 2 i l  1 1 8 2  0  9 7 6 );  ( T ty  o f  
K o d m k  v •h ic k m iii. S u p  f t  O p  N o  1741 
I F i l e  N o  3 4 8 0 1 . 8 84  P  2 d  1 1 3 0  119.'H I. 
W e s td s h l  v S ln t e .  S u p  C t  O p . N o  1818 
i F i l e  N o  19281. 5 9 2  I* 2 d  1214 M S79». 
( I r o h n m  v S l a t e ,  .Sup CT O p  N o  240.1 
(K ile  N o  40921 , 6 3 3  P 2 d  211 (1 9 8 1 1 . 
K e t / l e r  v S to l e ,  C t  A p p  O p  N o  47  (K ile  
N o s  5 0 6 9 . 5 1 1 Hi, 6 3 4  P  2 d  5 6 1 11 9 8 !  I. C i ty  
o f  A n c h o r a g e  v R ic h a rd * . (T  A p p  O p  N o  
1 7 3 'F i l e  N o s  6 b 8 7 .6 4 5 9 .6 5 0 4 ,6 5 4 0 1 .6 5 4  
I ’ 2 d  7 9 7  ( 1 9 8 2 ) ,  C 're a ry  v  S l a t e ,  C t  A p p  
O p  N o . 2 5 2  ( F i le  N oa 6 7 7 7 ,  6 7 7 B i. 6 6 3  
P  2 d  2 2 6  (1 9 8 3 ) ;  .le i ia e n  v S t a l e .  ( T  A p p  
O p  N o  27 1  ( F i le  N o  7 4 8 8 ) , 6 6 7  P .2 d  188 
0  9 8 3 ) ;  S t a l e  v  M o ra n , C t  A p p  O p  N o 
2 7 7  ( F i le  N o  7 6 /4 » . 6 6 7  l ” 2 d  7 3 4  U9H.1

C o l l a t e r a l  r e f e r e n c c a .  7 A  A m  . l u r
2 d , A u to m o lu le a  a n d  H ig h w a y  T ra lT ic , 
4 2 9 6  e l  e e q  ; 19 A m  J u r  T r m la .  p |i  
123  2 2 9 , 17 A m  J u r  I ’O F  2 d .  p p  I 5 0  

6 1 A C  J  S  , M o to r  V e h ic le * .  «  3 7 .  6 2 5  
to  6 3 7

D r iv in g  a u to in o lo T *  w h i le  in to x ic  a t e d  a#

u  a e .lw tn n liv e  c r im in a l  ufTeniie . 4 2  A l.K  
1 4 9 8 . 4 9  A I .R  1392 , 6 8  A l .K  1 3 5 6 . 142  
A L II  5 5 5

E ffe c t  o f  M tiitiatr o n  c iv i l  l i a b i l i t y  o f  p e r  
n on  d r iv in g  a u to m o b i le  w h i le  u n d e r  in f lu  
e n c e  o f  l i q u o r  5 6  A l.K  3 2 7 .

D e g r e e  o r  n a t u r e  o f  i n to x ic a t io n  fo r

133



* 2H ;ir> .0:11 A1 aska Siam• iks $ 2H.;mo;i 1
p u r p o s e s o f  s t a t u t e  m  o id tn t tn r o  m i lk in g  *• 11 r r im ii iH l  o d e n s e  In  o p e r a t e  m i a u tu m n  
I d l e  w h i le  i n  l l in t  c o n d i t i o n .  M 2  A l . l l  6 5 5  

W lm l in 11 " m o to r  v e lu r l e "  w i th in  s lo t  
u li 'K  m ilk in g  i t  1111 o fT en se  lii (111VI* w h i le  
i n to x ic a t e d ,  fit* A I .K 2 d  114#»

Kif*lit In  t r i n l  h y  |i i r y  m  r r in i i n i i l  p rim  
c m  tu r n  fu r d r i v i n g  w h i le  in to x ic a t e d  n r  
s i m i l a r  n l le n s e .  Mi A I .fM d  1373

D r iv in g  r u d e r  t h e  in f lu e n c e ,  n r  w h r n  
a d d ic te d  to  v .;e  u s e .  n f  d r u g s  u s  r r in i i n i i l  
o fT e n se , 17 A M t i l t lH l f i

A p p l ic a b i l i ty .  h i  o p e r a t i o n  o f  m o to r  
v e h i c le  m i p n v n l e  p r o p e r ty ,  o f  l e g i s l a t i o n  
m a k i n g  i l r u n k p i i  d r i v i n g  11 i r i m i i i n l  o f ­
fe n s e .  211 A l.l t .1 d  9 3 8

Kcc. 2ft.3!5.031. Implied consent. (11) A person who operotes or 
drives o motor vehicle in this stole or who operates nn aircraft as 
defined in A.S 2 8  .‘I f t .O . I O lp l l  I ) or who operates a water, ra il as defined 
l>y AS 2 8  .'if.ICiO shnll he considered to hove f>iven ronscnl to a 
chemical test or tests ol Ihe person's breath for the purpose of 
delernnnintt the alcoholic content o f the pernon'fl bhxid or hreatli if 
lawfully arrested for an ofTense arising out of acts alleged to have been 
committed while I lie person was operating or driving u motor vehicle 
or operating an aircraft or a watercraft while intoxicated. The test or 
tests shall he administered al the direction of n law enforcement officer 
who has reasonable grounds lo believe that the person was operating 
or driving a motor vehicle or operating un aircraft or a watercraft in 
this stnte while intoxicated.

thl A person who operates or drives n motor vehicle in this state shall 
he considered to have given consent to a preliminary breath test for the 
purpose o f determining the alcoholic content o f the person's blood or 
breath A law enforcement officer may administer a preliminary 
breath test at the scene of the incident i f  the officer has reasonable 
grounds to believe thut a person’s ability to operate a motor vehicle is 
impaired hy the ingestion o f alcoholic beverages and thnt the person 

( l i  was driving a motor vehicle that is involved in nn accident; or 
(2 ) committed a moving traffic violation.
(c) ftefore administering a preliminary breath test under (b) of this 

section, the officer shall advise the person that refusal may he used 
against the person in a civil o r criminal action arising out o f the inci­
dent and that refusnl is an infraction. If the person refuses to submit 
to the test, the test shall not lie administered.

(d l The result o f the test under Ch) of this section may he used by the 
law enforcement officer to determine whether the driver should he 
arrested.

let Itelusal .o submit to n preliminary breath test at the request of 
a law enforcement officer is an infraction.
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W l.n i iiiiiinifiiN  lo  v io l a t i o n  o f d r u n k e n  
d r i v i n g  s t a t u t e  m  o f f ic e r 's  " p re s e n c e "  o r 
" v ie w "  so  iim lo  p e r m i t  w a r r a n t l e s s  a r r e s t .  
7 4  A  I .H id  II.1H

W lm l c o n s t i t u te s  d r i v i n g ,  o p e r a t i n g ,  o r  
b e in g  i l l  r o i . l r n l  o f  m o to r  v e h ic le  fo r 
pn rp o n e H  o f  d r iv in g  w h i le  i n to x ic a te d  s t a t ­
u t e  o r  o r d in a n c e .  9 3  A L K 3 d  7.

H e c k lf f f l  d r iv in g  n a  le a n e r  in c lu d e d  o f  
fe n a e  o f  d r iv in g  w h i le  in to x ic a t e d  n r  a im  
i l n r  c h a r g e ,  10 A I .IM lh  1 2 5 2  

D e n ia l  o f  a c c u s e d 's  r e q u e s t  fo r  i n i t i a l  
c o n t a c t  w i th  a t t o r n e y  - d r u n k  d r iv in g  
c o s e s ,  IH A M M th  7t>fi

$ 28.35.0.11 Moum Vkmh i.ks ii 28.35 031
(0  I f  a driver is arrested, lh«» provisions o f (a) of thiH section apply 

The preliminary brealh lest authorized m lliisflcrtion is in addition to 
any tests authorized under (a) o f this section IS 1 ch 83 SLA 1969, am 
§ 11 ch 129 SLA 1980; am $ 16 ch 117 SLA 1982; am § 16 ch 77 SLA 
1983)

E f f e c t  o f  a m o n d m r n t a .  — T h e  11)80 
u in e n d in e n l .  in  p r r H c n t  s u b s e c t io n  OH. 
iriH p rte d  " o r  b r e a t h ” in  t h e  f i n d  s e n t e n c e  
a n d  s u b s t i t u t e d  " in to x ic a te d * ' fo r  " u n d e r  
t h e  i n f lu e n c e  o f  in to x ic a t in g  l i q u o r "  .n  t h e  
f i r s t  a n d  se c o n d  a e n te n c e a  

T l ie  I9 B 2  a m e n d m e n t .  , n  p r e a e n t  s u b -  
a e c t io n  Col. in a e r t c d  t h e  l a n g u a g e

b e g in n in g  " o r  w h o  o p e r a t e s  n n  a i r c ra f t"  
a n d  e n d in g  “d e s c n lr e d  h y  A S  2H 3.r> 0110 
t n t a r  in  t h e  h m t . l e n ie n c e  n n d  in s e r te d  "n r 
o p e r a t i n g  n r. a i r c r a f t  o r  n  w a te r c r a f t "  in  
I h e  f i r s t  n n d  se c o n d  s e n t e n c e s  

T h o  1 9 8 3  a m e n d m e n t  a d d e d  au h a e c liiin a  
lb ) , (c t, (d l . (e l, n n d  (D

N O T E S  T O  D E C I S I O N S

E d i t o r ' s  n o t e s .  -  A n c h o r a g e  v. ( Jeb e r, 
S u p  C t  O p  N o 1H24 (F i le  N u n  4(110. 
< 0 3 7 , 3 8 2 7 .  40461 . 5 9 2  P  2 d  1 1 8 7  (1 9 7 9 ) . 
n n d  o t h e r  c a n e s  c i te d  in  t h e  -no tea b e lo w , 
w e r e  d e c id e d  p r io r  to  t h e  e n a r  t r n e n t  o f  A S  
2H 3 5  0 3 5 , w h ic h  a u t h o r i z e s  t h e  n d m in ia -  
( r a t i o n  o f  u  c h e m ic a l  t e s t  w i th o u t  c o n s e n t  
in  c e r t a i n  c i r c u m s ta n c e s  to  d e t e r m in e  th e  
r .m o u n t  o f  a lc o h o l in  b r e a t h  o r  h lo o d

C o n s e n t  t o  b r e a t h a l y z e r  t e s t  w h e n  
d r i v e r  o p e r a t e s  m o t o r  v e h i c l e  I n  s t a t e .  
— I t  i s  c l e a r  fro m  t h i a  a e c t io n  t h a t  n  d r i v e r  
c o n s e n ts  to  t a k e  t h e  b r e a t h a l y z e r  ‘e a t  
w h e n  h e  o p e r a te  j  a  m o to r  v e h ic le  in  t h e  
S t a l e  o f  A la s k a  S t a t e  v N e u b e , S u p e r io r  
C o u r t .  1 s t  J u d  D is l  . C r .  N o  7'? 2 3 (1 9 7 2 1 .

A n a l y s i s  o f  t h i s  a u c t i o n  a n d  A S  
2 8 .3 0 .0 3 2  d e m o n s t r a te s  t h e  l e g i s l a t u r e a  
i n t e n t i o n  t h a t  d r i v e r s  Ik? c o n s id e r e d  lo  
h a v e  c o n n e n lc d  to  a  c h e m ic a l  l e s l  fo r  
d e t e r m in i n g  th e  a lc o h o l  c o n te n t  o f  t h e i r  
h lo o d  a n d  t h a t  r e f u s a l  o n  t h e  d r i v e r 's  p a r t  
to  a u b m i t  to  s u c h  a  t e s t  w i l l  t r i g g e r  c e r t a in  
s p e c if ie d  c o n s e q u e n c e s .  W ire  v . .S ta le .  S u p . 
CT O p . N o . 159 3  ( F i le  N o  3 5 1 6 ) . 5 7 7  P  2 d  
2 2 7  (1 9 7 8 )

A b t h e  B u p re m e  c o u i t  a n a ly s e s  t h e  leg - 
if l ln tu re 'f l  i n t e n t  in  e n a c t i n g  t h i s  a e c t io n  
n n d  A S  2 8  3 5  0 3 2 , t h e  s e c t io n s  p ro v id e  
Ih B t t h e  o p e r a to r  o f  a  m o to r  v e h ic le  in  
A la s k a  h a s  c o n s e n te d  to  c h e m ic n l  t e a ls  o f  
h i s  b lo o d 's  o lc rh o l  c o n t e n t  n n d  t h n t  o f le r  
t h e  a r r e s t e d  o p e r a to r  re f im ^ a  to  l a k e  t h e  
c h e m ic a l  l e s t ,  h e  m u s t  h e  a d v is e d  o f  th e  
c o n s e q u e n c e B  f lo w in g  f r o m  h i s  c o n te m ­
p la t e d  r e f u s a l  T h e  n r r e s t e e  m u s t  Ik? 
p e r m i t t e d  lo  r e c o n s id e r  h ia  r e f u s n l  in  l ig h t  
o f  t h a t  in fo r m a t io n  W irz  v . S l a t e .  S u p  C l.
( )p  N o  15 9 3 1 F ile  N o . .151 fit. 5 7 7  P  2 d  2 2 7  
t 1 9 7 8 )

A p p l i c a t i o n  o f  c a n e  l a w .  M u n ic ­

i p a l i t y  o f  A n c h o rn g e  v . .S e r r a n o . CT A pp 
O p  N o  1 15  (F i le  N o  0 2 7 5 ) .  6 4 9  P  2 d  2 5 6  
(1 9 8 '2 l, n n d  C o o le y  v M u n ic ip a l i ty  of 
A n c h o rn g e , C l  A p p  O p . N o . 114  ( F i le  N os 
5 8 5 9 .  6 1 1 2 . 6 1 5 1 1. 6 4 9  P  2 d  2 6 1  (1 9 8 2 ). 
a p p ly  lo  o n ly  th r e e  c a t e g o r i e s  o f  c a s e s  (1 > 
c a s e s  f o r m a l ly  jo in e d  w i th  th o s e  d e c id e d  in 
S e r m o n  n n d  C o o le y ; (2 ) c a s e s  i n  w h ic h  sup- 
p re iw io n  h a d  a l r e a d y  b e e n  o r d e r e d  o n  o r  
l ie fo r*  A u g u s t  6 , 1 982 ; a n d  (3 )  c a s e s  in  
w h ic h  b r e a t h a l y z e r  t e s t a  w e r e  a d m in is ­
te r e d  o f f e r  A u g u s t  6 ,  I9H 2. S t a t e  v . I .it m b . 
C l  A p p . O p  N o  1 19 I F i le  N o . 7 0 7 1 1 .6 4 9  
P  2 d  9 71  (19821 

S t a t u t e s  d o  n o t  e x p l i c i t l y  g r a n t  r i g h t  
l o  r e f u s e  t e a t .  — N e i t h e r  t h i a  s e c t io n  n o r 
A S  2 8  3 5  0 3 2 (a )  e x p l ic i t ly  g r a n t a  o r  
re c o g n iz e s  a  r i g h t  o n  t h e  p a r t  n f  u n  
a r r e s t e e  lo  r e fu s e  to  l a k e  n b r e a th a ly z e r  
U 'M , W irz  v S ta t e .  S u p  C t .  O p  N o  1593 
( F i le  N o . 3 5 1 0 .  5 7 7  P  2 d  2 2 7  0 9 7 8 )

O n e  r e q u i r e d  lo  l a k e  a  b r e a t h a l y z e r  ten t 
u n d e r  t h i s  s e c tio n  d o e s  n o t  h a v e  a n y  s t a t u ­
to r y  o r  c o n s t i tu t io n a l  r i g h t  to  r e f u s e  to 
t a k e  i t .  P e a r s  v S te l e .  C l .  A p p . O p . N o  3 0 9  
( F i le  N o . 6 7 8 3 ) . 6 7 2  P .2 d  9 0 3  (1 9 8 3 )

N o r  d o  t h e y  i m p o s e  a  d u t y  u p o n  t h e  
a r r e s t i n g  o f f i c e r  t o  a d v - j e  I h e  d r i v e r  
t h a t  h e  h a s  t h e  r i g h t  t o  r e f u s e  to  t a k e  
t h e  t e s t  W irz  v. S ta t e ,  S u p .  C t .  O p  N o. 
1 5 9 3  (K ile  N o  35161. 5 7 7  I* 2 d  2 2 7  (1 9 7 8 ).

N e i t h e r  th in  s e c tio n  n o r  A S  28 ..15  0 3 2  
r e q u i r e s  t h a t  ih p  a r r e s t e d  o p e r a to r  lie 
a d v is e d  l ie  h n s  t h e  r i g h t  to  r e f u s e  tn  t a k e  
a  c h e m ir n l  te a t  fo r l h e  p u r p o s e  o f 
d e t e r m in i n g  th e  a lc o h o l c o n t e n t  o f  h ia  
b lo o d . W irz  v. S tn t e .  S u p . C t  O p  N o  1593 
( F i le  N o  3 5 1 6 ) .  5 7 7  I* 2 d  2 2 7  1 19 7 8 )

O n e  r e q u i r e d  to  t a k e  a  b r e a t h a l y z e r  te s t  
u n d e r  ih in  s e c tio n  d o e a  n o t  lu iv e  t o  Ik?

«



Ai a h k a  Si a  i i *i k s

a d v is e d  ( I ih I h e  d o e s  m il h a v e  In  ( l ik e  
e x a m in a t io n  P e a r s  v S lH li ',1 '1  A p p  D p  
N n  :ill!l i Kill* N n  6 7H .H . 0 7 2  P 2 d  9 » 1  
i IHH.'li

A m i  ( h r  s u p r e m e  c o u r t  w o u l d  n o t  
I m p ly  m r e q u i r e m e n t  l l m l  u n  H r r r x l i ' t  
Ih* a d v i s e d  ( l in t  III? h a *  Hu* r i g h t  In  r e f u s e  
In  Ink** a  h m i l l m l y / e t  t e s t  W i n  v S l a t e ,  
S u p  C l  D p  N o  1 591  iK iIp  N n  .1 5 1 6 ). 5 7 7  
I* 2 d  2 2 7  I 19 7 8 )

( l i v e n  t h e  u l> sence  n f  u  sp e c ifm  r e q u i r e ­
m e n t  ( h o t  a r r e s t e e s  lie  u d v iw .il  o f  n  r i g i d  I*' 
r e f u s e  In  u n d r i g o  t h e  c h e r n i r u l  l e s t ,  it  
w o u ld  lie  i n a p p r o p r i a t e  fo . Ih m  c o u r t  to  
e n g r a i l  hucIi n  r e q u i r e m e n t  o n ln  th in  *cc- 
l in n  W i n  v S tn t e .  S u p  t ’t  t i p  N o  I5 S 3  
* F ile  N n  5 7 7  I* 2 d  2 2 7 I I 9 7 H I

A l th o u g h  s e v e r a l  h Iii Ip r Im v r  c h o s e n  to  
p r o v id e  I l in t  t h e  a r r e s t e e  hurt a  r i g h t  to  
r e f u s e  to  t a k e  ii b r e a t h a l y z e r  te x t  n n d ,  f u r ­
t h e r .  lliH t t h e  a r r e s t i n g  ofT icer in u R t 
i n fo rm  h im  u f  s u c h  r i g h t .  A la s k a 's  l e g i i l u  
t u r e  Iihr n o t  a d o p te d  n u r h  provisoM  W i n  v 
S t a t e .  S u p  C l  D p  N o  I MM I F i l e  N n  
1 5 1 6 ) . f»7 7  |» 2 d  2 2 7  I 1 9 7 8 )

A d v i c e  t o  a r r e s t e r  c o n f u s e d  a b o u t  
r i g h t a .  W h e r e  o n  a r r e s t e d  |»erao n  
re fu s e *  to  s u b m i t  t o  a  h r e n th o l y z e r  t e s t ,  
t h e  u d m in iR te r in g  o f f ic e r  iiu iR t i n q u i r e  
i n t o  I h e  n o t u r c  o f  t h e  le liiH n l a n d .  i f  it 
n p p c n r s  t h n t  t h e  r e f u s a l  in b a s e d  o n  n  con- 
fiin io n  a b o u t  t h e  p e r s n n 'a  r i g h t a .  t h e  o f f ic e r  
m u fll d e a r l y  a d v i s e  t h n t  p e d u m  H in t  t h e  
r i g h t a  c o n ta in e d  in  t h e  M in in d u  w a r n i n g  
d o  n o l  n p p ly  to  t h e  b r e a t h a l y z e r  e x a m i n a ­
t io n  ( J r n h n m  v S ln t e .  S u p  C t  O p  N o  
2 4 0 .1 1 F ile  N n  41)921, 61.1 I '  2 d  2 1 1 119 8 11 

W a m i n g a  o f  c u t t N e q u c n r c n  o f  
rc fu N B l. -  W h i le  e v id e n c e  o f  t h e  w a r n i n g s  
g iv e n  r e g a r d in g  t h e  c o n s e q u e n c e s  o f  
r e f u s a l  lo  t a k e  a  b r e a t h a l y z e r  l e s t  m a y  
h a v e  b e e n  r e le v n n t  t o  t h e  i s s u e  o f  m e n s  
r c n ,  t h e  a b s e n c e  o f  m o re  d e tm le d  w n r n in g R  
r e g a r d in g  p e n n lt ie R  fo r  r e f u s a l  d id  n o t  
d e p r iv e  d e f e n d a n t  o f  d u e  p r o c e s s  o r  
w a r r a n t  n  d i r e c t e d  v e r d ic t  o f  a c q u i t t a l  in  
Ilia  fa v o r. S v o d lu n d  v  M u n ic ip a l i t y  o f  
A n c h o ra g e , C t .  A p p  D p  N o  JO  I I K ile  N o 
7fiH I», 071  P  2 d  1 7 8  t l9 B .1 t , c o n s t r u i n g  
m u n in p B l  o r d in a n c e  

T h i s  s e c t i o n  a n d  A S  2 f l .3 5 .0 3 2  d o  n o t  
c o n t e m p l a t e  n n  e v id e n t i a r y *  u s e  o f  t h e  
f a c t  o f  r e f u s a l  t o  s u b m i t  t o  u  
b r e a t h a l y z e r  t e a l .  F u l l e r  v M u n ic ip a l i t y  
o f  A n c h o rn g e . S u p  t ' t  D p  N o  1 5 7 6  l F i l e  
N o  .12121. 5 7 4  I ’ 2 d  I2M 5 D 97M ).Preservation of breath samples.
D o e  p ro c e s s  c l a u s e  o f  l h e  A la s k a  C o n s t  it  u  
l io n  r e q u ir e a  p ro s e c u t io n  lo  m iik e  r e a s o n -  
a i d e  r ^ W s  to  p r e s e r v e  b r e u th  H n m p le  o r  to  
l a k e  oh.- T  s t e p s  to  n lln w  d e fe ru h m t to  v e r ­
ify  icm iIIm  o f  b r e a th a ly z e r  lr*-t M u ru c -

i p n l i t y  o f  A n c h o r a g e  v S e r r s n o ,  C l A p p  
D p  N o  1 15 i F i l e  N on 11447. 6 7 2 4 , Ii725». 
5 4 9  P  2 d  2 5 6  1 19821

( t i g h t  t o  c o u n s e l  b e f o r e  b r e a t h a l y z e r  
( r a t .  W h e n  n  p e r s o n  in a r r e s t e d  fo r 
o i i e r a tm g  a  m o to r  v e h ic le  i n  v iu ln t io n  n f 
a l n t e  o r  lo c a l d r u n k e n  d r i v i n g  o rd m o n c e a ,  
a n d  re q u e a la  to  c o n ta c t  n il  a t t o r n e y ,  t h e  
a r r e s t e e  m u s t  h e  o f r o n le d  ii r e a s o n a h le  
o p p o r tu n i ty  to  d o  so  b e f o r e  b e in g  r e q u i r e d  
to  d e c id e  w h e th e r  o r  n o t  to  s u b m i t  t o  a  
b r e a th a ly z e r  t e a t ;  a n d  w h e r e  a r r e s t e e  in 
d e n ie d  t h a l  o p p o r tu n i ty .  H u h a e q u e n t ly  
o b t a in e d  e v id e n c e , w h e th e r  in  fo rm  o f  l e s t  
r e s u l t s  o r  o f  r e f u s u l  to  t a k e  t e s t ,  m u s t  b e  
s u p p r e s s e d  C o p e l in  v . S t a l e .  S u p  C t  O p . 
N o  2 5 1 7  ( F i le  N o s  5 4 5 1 .  5 7 0 8 1 , 2 6 9  V  2 d  
1 2 0 6  1 19831.

T h e  a l a tu l o r y  r i g h t  to  c o n ta c t  n n d  co n - 
n u l l  w i th  c o u n s e l  p r io r  to  b e in g  r e q u i r e d  to  
d e c id e  w h e th e r  o r  n o t  to  a u b r n i l  t o  a  
b r e a t h a l y z e r  te a t  is  n o t  a n  M tm oliile o n e .  
w h ic h  m ig h t  in v o lv e  n d e l a y  lo n g  e n o u g h  
to  im p a i r  t e n t in g  v e a u lta . b u t  r a t h e r  a  l i m ­
i t e d  o n e  o f  re n a o n i ih le  t i m e  a n d  o p p o r t u ­
n i t y  th a t  c a n  tie  r e c o n c i le d  w i t h  t h e  
im p lie d  c o n s e n t  s t a lu t r H  C o p e l in  v . S t a l e ,  
S u p .  C l O p  N o  2 0 1 7  I F i l e  N or 5 4 5 1 , 
5 7 0 8 1 . 2 5 9  P .2 d  1 2 0 6  0 9 8 1 ) .

A p e r s o n  s u s p e c te d  o f  d r iv in g  w h i le  
in to x ic a te d  h a d  n  s t a t u t o r y  r i g h t  to  c o n ta c t  
n r i a t t o r n e y  Irefirre  d e c id in g  w h e th e r  o r  n o t  
to  m ih n ii t  to  n  h r e n lh n ly z e r  t e a t  i f  O  l h e  
r e q u e s t e d  n u  o p p o r tu n i ty  to  c o n ta c t  o n  
n t t u in e y .  u n d  12) g r a n t i n g  th e  r e q u e s t  
w o u ld  n o t In v o lv e  n  d e la y  lo n g  e n o u g h  to  
im p a i r  le s t  r e s u l t s .  S v e d lu n d  v. M u n ic ­
ip a l i t y  in  A u c h o ru g e . C l  A p p  O p  N o  3 0 1  
I F i l e  N o  7 5 8 1 1 , 5 71  P .2 d  3 7 8  11983).

A h r e a t h a l y z e r  e x a m  is  n o t n  “c r i t i c a l  
H in g e"  u t w h ic h  th e  co n  d i l u t i o n  r e q u i r e s  
c o u n s e l 's  p r e s e n c e  S v c d lu n d  v  M u n ic -  
ip u l i t y  o f  A n c h o ra g e , C t  A p p  D p . N o . 301  
( F i l e  N o 7 6 8 1 1. 6 71  P .2 d  3 7 8 11 983).

W h i le  n  d e f e n d a n t  h n s  a  s t a t u t o r y  r i g h t  
l o  c o n ta c t  c o u n s e l ,  w h e r e  h e  n e v e r  
r e q u e s t e d  u n  o p p o r tu n i ty  lo  c o n ta c t  c o u n ­
s e l  a n d  t h e r e  w a s  n o th in g  m  th e  r e c o r d  to  
a l lo w  t h n t  t h e  p o lic e  u fT irm n tiv e ly  
i n t e r f e r e d  w i t h  a n y  a t t e m p t  hy  d e f e n d a n t  
to  o b t a in  c o u n s e l ,  h e  won n o t  d e n ie d  r i g h t  
lo  c o u n s e l  S v e d l im d  v M u n ic ip a l i ty  o f  
A n c h o r a g e .  C l .  A p p  O p  N o  101 i F i l e  N o  
7 5 8 1 ) .  571  P  2 d  3 7 8 (1 9 8 .1 1

M i r a n d u  r i g h  «. D e f e n d a n t 's
c o n s t i l u t i n n n !  r i g h t i  w e re  n o l  v io l a t e d  by  
n o t  in f o r m in g  h im  r d  In s  M ir a n d a  r i g h t s  
p r io r  to  a s k i n g  h i m  to  t a k e  u  b r e a t h a l y z e r  
e x a m  S v e d l im d  v M u n ic ip a l i ty  o f  
A n c h o ra g e , t ' t  A p p  D p  N o  10 1  ( F i le  N o  
75 8 1 1 . 571  P  2 d  1 7 8  tl9 8 .* lt. c o n s t r u i n g  
m u n ic ip M t lo w

i:ir>

§ 28.35 (till Mimut Vm w i .km s  ,2 h : I 5 o ; i i

V i d e o t a p e  r e c o r d i n g  o f  d e f e n d a n t  
w h i l e  a  b r e a t h a l y z e r  e x a m i n a t i o n  w a s  
b e i n g  a d m i n i s t e r e d  ( o  h i m  a n d  w h i le  h e  
p e r f o r m e d  o t h e r  s o b r i e t y  te s t a ,  m n d e  a l  
s t a t e  t r o o p e r  l i r n d q u n r te r N  fo llo w in g  
d e f e n d a n t 's  a r r e s t  fo r  o p e r u t in g  a  m o to r  
v e h ic le  w h i le  u n d e r  t h e  in f lu e n c e  o f  
i n t o x ic a t in g  l i q u o r  (n o w  d r iv in g  w ild *  
i n to x ic a t e d l .  d id  n o t  v io l a t e  d e f e n d a n t s  
r i g h t  to  p r iv a c y  u n d e r  A l a s k a  C o n s t , a r t  
I. i  2 2  P a lm e r  v S t a t e .  S u p  C t  D p  N o  
2 0 0 2 ( F i le  N o  ,1 5 5 1 1.5 0 4  P  2 d  1 1 0 5 11079) 

T h e  I m p l i e d  C o n s e n t  S t a t u t e  w a s  
I n t e n d e d  t o  p r o v i d e  n n  e x c l u s i v e  
m e t h o d  f o r  o b t a i n i n g  d i r e c t  e v i d e n c e  
o f  a  s u s p e c t 's  h lo o d  a lc o h o l  c o n te n t ,  u lm e n t 
h i s  o r  h e r  e x p r e s s  c o n s e n t  to  t h e  u s e  o f 
s o m e  o t h e r  fo rm  n f  ( r a t i n g  A n c h o ra g e  v. 
( J e b e r .  S u p  C t  O p  N o  1 8 2 4  i F ile  Non. 
4 0 1 6 ,  4 0 1 7 . 1 8 2 7 . 4 0 4 5 ) ,  5 9 2  P 2 d  1 187 
(1 9 7 9 )

N o  o t h e r  c h e m i c a l  l e s t  a l l o w e d  a f t e r  
b r e a l h  t e a t  r e f u s e d .  —  T h e  e x p r e s s  l a n ­
g u a g e  o f  A S  2H 1 5  0121 a  I, c o u p le d  w i th  t h e  
l e g i s l a t i v e  h i s to r y  o f  t h e  I m p l ie d  C o n s e n t  
S t a t u t e ,  le a d s  Ui t h e  c o n c lu s io n  th n t  in  
e n a c t i n g  th e  I m p l i e d  C o n s e n t  S t a t u t e  t h e  
l e g i s l a t u r e  i n t e n d e d  ( h u t  o n c e  n b r e a th  
t e a t  h a d  b e e n  r e f u s e d  n o  o t h e r  c lie m ic o l 
t e s t  w o u ld  b e  a l lo w e d  A n c h o .n g e  v. ( J e b e r ,  
S u p  C t  O p  N o . 1 8 2 4  ( F i le  N o s  4 0 1 5 . 
4 0 3 7 . 3 8 2 7 . 4 0 4 5 ) ,  6 9 2  P  2 d  1 187 110791 

I n  p r o s e c u t in g  «  c h a r g e  o f  o p e r a t i n g  n 
m o to r  v e h ic le  w h i l e  u n d e r  t h e  i n f lu e n r e  o f  
in to x ic a t in g  l i q u o r  In o w  d r iv in g  w h i le  
i n to x ic a t e d l ,  In w  e n f o r c e m e n t  o f f ic ia ls  
c a n n o t  u t i l i z e  t h e  r e s u l t s  o f  u  h lo o d  a lc o h o l 
t e a t ,  w h e n  t h e  h lo o d  u s e d  in  p e r f o r m in g  
t h e  te a t  w a s  e x t r a c t e d  f r o m  till* a c c u s e d  
B g a in a t  h i s  o r  h e r  w i l l ,  a f t e r  r e f u s a l  lo  s u b  
m i t  to  a  h r e n lh n l y z e r  e x a m in a t io n .  
A n c h o r a g e  v. O c h e r .  S u p . C t .  O p  N o . 1824 
( F i le  N o a  4 0 1 6 , 4 0 1 7 ,  1 8 2 7 , 4U 46). 5 9 2  
P .2 d  1 1 8 7  H 9 7 9 I  

U s e  o f  s e a r c h  w a r r a n t .  -  T h e  im p lie d  
c o n s e n t  s t a t u t e  d o e s  n o t  c o n s t i t u te  a n  
a f f i r m a t i v e  p r o h ib i t io n  n g a i n s l  t h e  i n d e ­
p e n d e n t  m e a n s  o f  u s i n g  n s e a r c h  w a r r a n t  
t o  o b t a i n  a  s a m p le  o f  b lo n d  f ro m  n  p e r s o n  
w h o  h a a  r e f u s e d  to  a u b m i t  to  a  
b r e a t h a l y z e r  t e s t  n f l e r  b e in g  a r r e s t e d  fo r 
a n  o fT en se  a r i s i n g  f r o m  u n  n e t  c o m m it te d  
b y  h i m  w h i le  d r i v i n g  u n d e r  t h e  in f lu e n c e  
o f  i n t o x ic a t i n g  l i q u o r  P e n n  v S ta t e .  C t.  
A p p  O p  N o  2 4 5 1  F i l e  N o  5 1 7 4 1 .6 6 4  P  2d  
16 9  119 8 3 )  

l i m i t a t i o n  f o r  p u r p o s e s  o t h e r  t h a n  
D W I p r o s e c u t i o n s .  -- A S  2 8  .15 t)1 2 iiil  
c a n n o t  b e  r e s t r ic t e d  t o  a p p ly  so le ly  to  
d r i v i n g  w h i le  i n to x ic a t e d  p r o s e c u t io n s ,  
a n d  to  t h e  e x t e n t  H in t t h e  s t a t u t e ,  by  
p r o v id in g  t h a t  " o  c h e m ic a l  l e s t  s h n l l  n o t  h e

g iv e n "  fo llo w in g  n  b r e a th a ly z e r  r e f u s a l ,  
a f f i r m a t iv e ly  l u n i tn  t h e  m a im e r  in  w h ic h  
e v id e n c e  n f  i n to x ic a t io n  m a y  In* o b ta in e d ,  
i t s  l i m i t a t i o n  m u s t  a p p ly  w ith  e q u a l  fo rc e  
m  a l l  p r o s e c u t io n s  " a r i s in g  o u t  o f  a c t s  
a l l e g e d  to  h a v e  l i e c n  c o m m it te d  w h i l r  t h e  
d e f e n d a n t  w a s  o p e r a t i n g  o r  d r iv in g  u 
m o to r  v e h ic le  w h i le  i n tn v ic a t e d  " P e n a  v 
S l a t e , C l  A p p  D p  N n  2 4 5 ( F i le  N o 61741, 
6 6 4  P  2 d  16 9 * 1 9 8 .1 )

T h i s  s e c tio n  d o e s  n o t  n p p ly  j u s t  t o  ( h r  
o f f e n s e  o f  d r iv in g  w h i l e  in to x ic a te d  h u t  
a ls o  lo  a n y  o ffe n se  w h ic h  a r o s e  o u t  nf s r t s  
w h ic h  w e r t  c o m m it te d  w h i l e  a  jh t so ii w a s  
d r i v i n g  w h i le  i n to x ic a t e d  P e n i s  v .S la te , 
C l  A p p  O p  N o  3 0 9  ( P i le  N o . 678.11, 6 7 2  
P  2 d  9 0 1  t l  981).

" C h e m i c a l  l e s l "  m e a n s  a n y  c h e m i c a l  
t e s t .  -  T h e  la n g u a g e  o f  A S  2 8 .1 6 0 1 2 (h ) 
s t a t i n g  H in t s f f c r  r e f u s a l  to  s u b m it  to  a  
l e s t  o f  I h e  b r e a t h ,  " a  c h e m ic a l  te n t  n h u ll  
n o t  lie  g 'v e n . "  m e a n s  a n y  c h e m ic a l  l e a l ,  tie  
i l  o f  t h e  b r e a t h ,  b lo o d , u r i n e  o r  o th e rw is e ,  
u n d  n o t  j u s t  a  c h e m ic a l  t e s t  o f  H ie b r e a th  
A n c h o r a g e  v D e h o r ,  S u p  C t  O p  N o  IH24 
( F i le  N o s  4 0 1 6 , 4 0 1 7 ,  .1 827 . 40461. 5 9 2  
P  2 d  1 1 8 7  11979)

D e f e n d a n t  s h o u l d  b e  p e r m i t t e d  to  
c h e c k  ( h e  s p e c i f i c  a m p o u l e s  u s e d  In  
h i s  b r e a t h a l y z e r  t e s t .  L i u d e r d n lc  v 
S l a t e .  S u p  C t  O p  N o . 1254 (F i le  N o 
2 7 6 1 ) ,  5 4 fl P 2 d  1 7 6  11 9 7 6 )

S i n c e  t h e y  c o u l d  h e  c v l d e n e e  o f  p r o ­
p r i e t y  o f  l e s t .  -  T h e  l e s t  a n d  re fe r e n c e  
un q M iu le h  c u i 'h l  Ih* p r o b a t iv e  e v id e n c e  o f  
t h e  p r o p r ie ty  o r  im p r o p r ie ty  o f  th e  
b r e a t h a l y z e r  t e s t  L a u d e r d a le  v. S tn te ,  
S u p  C t  O p  N o  1 254  (F i le  N o  2 7 6 1 ), 5 4 8  
P .2 d  3 7 6  H 9 7 6 I  

O e n i u l  o f  r i g h t  t o  a n a l y z e  c o m p o ­
n e n t s  i s  r e v e r s i b l e  e r r o r .  — W h e re  
d e f e n d a n t  w a s  c h a r g e d  w i th  o p e r a t in g  a  
m o to r  v e h ic le  w h i le  i n to x ic a te d ,  d e n ia l  o f  
I h e  r i g h t  to  m a k e  n n  a n a l y s i s  o f  s o m e  o f  
t h e  c o m p o n e n ts  o f  t h e  h r e a th a ly z e r  
m a c h in e ,  t h a t  i s  to  n a y . t o  " c r o s s - e x a m in e ” 
t h e  r e s u l t s  o f  th e  t e s t ,  w o u ld  h e  r e v e r s ib le  
e r r o r  w i th o u t  a n y  n e r d  fo r  a  s h o w in g  o f  
p r e ju d ic e  It w o u ld  lie  a  d e n ia l  o f  n r i g h t  to  
n f a i r  t r i a l ,  a n d  u  f a i r  t r i a l  i s  CHSi'iilittl lo  
iifT n rd m g  u n  a c c u s e d  d u e  p ro c e s s  n f  la w . 
L a u d e r d a le  v S t a t e ,  S u p  C t  O p . N o 1254 
( F i le  N o  2751*. 54H P  2 d  .176 119761 

D i s c r e t i o n  o f  d i s t r i c t  c o u r t  p r o p e r l y  
e x e r c i s e d  In  r e q u i r i n g  p r o d u c t i o n  o f  
a m p o u l e s  u s e d  i n  h r e a t h a l y z e r  t e s t .
S e e  l o t u d e r d s l e  v  S tn t e ,  S u p  C l  D p  N o 
1254 i F i l e  N o 2 7 6 1 » , 54H P  2 d  1 7 6 11 9 7 6 ) 

D i s t r i c t  c o u r t  w n s  c o r r e c t  In  s u p ­
p r e s s i n g  r e s u l t s  o f  h r e n t h o l y z e r  t e s t  
w h e r e  s t a t e  u n a b l e  t o  p r o d u c e  
a m p o u l e s  u s e d  i n  l e s t .  S e e  L a u d e r d a le
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v . S lx l c ,  t- 'o p  C l  O p  N o  1254 i S i t r  N o 
2 7 0 0 .  5 4 0  l " 2 d  .1 7 0 1 1 9 7 0 1

I l u l p  a n n o u n m l  g e n e r a l l y  I n  h a v e  
p r o s p e c t i v e  e f f e c t  h u t  a U o  lo  h a v e  p a r ­
t i a l  r e l r o a r l l v e  e f f e c t .  — S e e  I j iu i lp r i ln lp  
v S l a t e .  S o p  C l  O p  N o  1254 I h i e  N n 
2 7 0 0 . 6 4 0  I '  2 d  3 7 0  119701.

A p p l i e d  in  N e la o n  v S l a t e , C l  A p f  O p  
N o  1 29  I h i e  N o  0 2 2 2 1 , 0 5 0  l* 2 d  4 2 0  
(1 9 0 2 1

( ( t i n t e d  in  S iin p m o i v  M u n ic ip a l i ty  nf-

A n r h n ra K t '.  C l A p p  l i p  N n  5 7 l h l e N o a  
4 9 4 5 ,  4 9 1 0 . 5 2 8 0 1 , 6 d 5  I* 2 d  1197 (1 9 0 1 1 , 
l .u n t l i |U la l  v D r p n r tn ie n l  o f T u b  S a f e ty .  
S o p  C l  O p  N o  2 7 0 3  I h l e  N o  7 9 7 5 1 .6 7 4  
I* 2 d  7 0 9 (1 9 0 3 1 . J e n w -n  v S ta t e .  C t  A p p  
O p  N o  271 I h l e  N o  740H I, 0 0 7  I* 2 d  100  
1 19031

C i t e d  in  C o le m a n  v  S l a t e .  C l  A p p  O p  
N o  2 2 9  I h l e  N o  7 2 1 5 1 , 0 5 0  I* 2d  1304 
(1 9 0 3 1

C o l l a t e r a l  r e f e r e n c e * .  — 0 0  I M S .  n u n p c c t  c h e m ic a l  a o b r ie ty  te a t  u n d e r  
M o to r  V e h ic le * . 4 104 10  i m p l i e d  c o n e e n l  la w . 9 5  A l . lU d  7 1 9

D u ly  o f  la w  e n f o r c e m e n t  u lT icer In  n l fe r

See. 2fi.3fi.032. Refusal to submit to chcmicnl toot. In) Ifa person 
under arrest refuses Ihe ret|ueot ofn Inw enforcement officer to submit 
to n cltemicnl teot under AS 28.35.031(al, nfter being odviscd by the 
officer that the refusnl will, if that person was arrested while operating 
or driving a motor vehicle for which a drivers license io required, result 
in the denial or revocation of the license or nonresident privilege to 
drive, that the refusal may be used against the person in a civil or 
criminnl action or proceeding arising out of an act alleged to have been 
committed hy the person while operating or driving a motor vehicle or 
operating an aircraft nr a wntercrnft while intoxicated, and thnt the 
refusal is a misdemeanor, n chemical test shull not he given, except as 
provided by AS 28.35.035.

(hi I Repealed, $ 25 ch 77 SLA 1983.1 
(cl IRepented, § 25 ch 77 SLA 1983.1 
(dl I Repealed, 9 25 ch 77 SLA 1983.1
(e) The refusal uf u person to submit to a chemical test of breath 

under (n) of this section is admissible evidence in a civil or criminnl 
action or proceeding arising out of nn act ollegyd lo have been 
committed by the person while operating or driving u motor vehicle or 
operating an aircraft or watercraft while intoxicated.

(fi Refusal to submit to the chemical lest of breath authorized by AS 
28.35.031(a) is n cluss A misdemeanor.

(gl Upon conviction of a person under this section, the court shnll 
impose a minimum sentence of imprisonment of not less than 72 con­
secutive hours and a fine of not less thun $250 if the person has nol 
been previously convicted in this or another jurisdiction or driving 
while intoxicated under AS 28.35.030 or nnother Inw or ordinance with 
substantially similar elements or refusal lo submit lo a chemical test 
under this section nr unother Inw or ordinance with substantially sim­
ilar elements. Upon conviction under this section the court shnll 
impose a minimum sentence of imprisonment of not less than 20 con­
secutive days and a fine of not less than $51111 if, within the preceding
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10 years, the person has been previously convicted once in this or 
anotherjurisdiction of driving while intoxicated under AK 28.35 031! or 
another law or ordinance with substantially similar elements or 
refusal lo submit to n cheinicui test under this section or another Saw 
or ordinance with substantially similar elements. Upon convicimn 
under this section the court shall impose n minimum sentence of 
imprisonment of not less thnn 30 consecutive doya and a fine of not leas 
than $1,000 if, within the previous 10 years, the person has iicen 
previously convicted in thia or anotherjurisdiction of more than one uf 
the following offenses or has more thun once been previously convicted 
of one of the following offenses: ( 11 driving while intoxicated under AS 
28.35.030 or another law or ordinance with substantially similar 
elements; (2) refusnl to submit lo a chemical test under this section or 
nnother Inw or ordinance with substantially similar elements. The 
execution of sentence may not be suspended nor may probation lie 
granted except on condition that the minimum imprisonment provided 
in this Bcction is served. Imposition of sentence may nol he suspended 
If the ofTeitRe involved driving a motor vehicle for which u driver’s 
license is required, the person’s driver’s license shnll he revoked under 
AS 28.15.181. In addition, the court shall order, nnd n person convicted 
under thia section shnll undertake, for a term sjiecificd hy the court, 
thnt program ofnlcohol education or rehabilitation that the court, nfter 
consideration of any information compiled under (hi of this section, 
finds appropriate. The sentence imposed by the court under this subsec­
tion shall run consecutively with any other sentence of imprisonment 
imposed on the committed person.

(h) Except ns prohibited hy federul Inw or regulation, every provider 
of treatment programs to which persons are ordered under (g) of this 
section shall supply the Alaska court system with the information 
regarding the condition and treatment of those persons na the supreme 
court may require by rule. Information compiled under this subsection 
is confidential nnd may only be used l>y a court in sentencing a person 
convicted under (gl of this section, or hy nn officer of the court in 
preparing a pre-scntence report for the use of the court in sentencing 
a person convicted under Ig) of this section.

(i) A person who is sentenced to imprisonment for 72 consecutive 
hours under (g) of this section and who is nol released from imprison­
ment after 72 hours may nol bring nn action against the stale or a 
municipality or its agents, officers, or employees for damages resulting 
from the additional period of confinement if

(11 the employee or employees who released the person exercised due 
care and. in releasing the person, followed Ihe standard release proce­
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.
(j) For purposes of this section, convictions for both driving while 

intoxicated nnd for refusal to submit to a chemical lesl ofhrealh under
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§ 28.35.032 A i .a m k a  S i a t i i i k s 5 28.35 032
AS 28.35.031(0), il* o r i f l i n g  out of o s i n g l e  trananction anil n a i n g l e  

nrreat, o r e  considered o n e  previous conviction. t§ 1 c l »  83 SLA 1969; am 
§ 28 ch 71 SLA 1972; am § 12 ch 129 SLA 1980; am § 17 ch 117 SLA 
1982; nin §§ 17 — 20, 25 ch 77 SLA 1983)

K f f e e l  o f  a m e n d m e n t * .  -  T h e  I9 H 0  
a m e n d m e n t ,  i n  s u b s e c t io n  HO. i n s e r t e d  l h e  
l a n g u a g e  t h i n n i n g  “n n d  I h o l  l h e  r e f u s a l  
m o y "  a n d  e n d i n g  " u n d e r  l h e  i n f lu e n c e  o f  
i n t o x ic a t i n g  l i q u o r " ,  in  s u b s e c t io n  lb ) , 
i n s e r t e d  " o r  d r i v i n g "  in  t h e  f i r s t  s e n t e n c e  
u n d  in  p a r a g r a p h  » I) a n d  “o r  o p e r a t e "  in  
t h e  f irn i  s e n t e n c e ,  i n  s u b s e c t io n  tc ) . 
i n s e r t e d  " o r  d r i v e "  in  t h e  l a s t  s e n t e n c e ,  
a n d  in  suImutIio n  Id ) i n s e r t e d  " o r  d r i v i n g "  
a n d  s u b s t i t u t e d  " d e n ia l  o f  fo r  " d e n i a l  o r  "  
'H ie  n m e n d m e n t  a ls o  a d d e d  s u b s e c t i o n  le).

T h e  1 9 8 2  o m e n d m e n t .  i n  s u b s e c t io n  In ) , 
i n s e r t e d  " if  t h a t  p e r s o n  w a s  n n o s t e d  w h i l e  
o p e r a t i n g  o r  d r i v i n g  a in o  o r  v e h ic le ."  s u b ­
s t i t u t e d  " l ic e n s e  o r  n n n n  u d e n t  p r i v i l e g e  
lo  d r i v e "  fo r  " l ic e n s e  a n d "  n n d  " m o to r  v e h i ­
c le  n r  o p e r a t i n g  n n  a i r c r a f t  o r  a  w a te r c r a f t  
w h i le  in to x ic a t e d ,  n n d  t h a t  ( h e  r e f u s a l  i s  r  
m i s d e m e a n o r "  f o r  " v e h ic le  u n d e r  t h e  i n f l u ­
en c e  o f  m l o - i c s t i r . g  l i q u o r ."  a n d  a d d e d  
" e i c e p t  a:< p r o v id e d  b y  A S  2 H .8 fi.0 3 fi"  lo 
lh e  e n d ;  in  s u b s e c t io n  lb ) ,  s u b s t i t u t e d  
" i n to x ic a t e d "  f o r  " u n d e r  t h e  i n f lu e n c e  o f  
in to x ic o l in g  l i q u o r "  i n  p a r a g r a p h  I I I  n n d

i n s e r t e d  " o r  n o n r e s id e n t  p r i v i l e g e  lo  d r i v e  
a n d  t h a t  t h e  r e fu a n t is  n m i s d e m e a n o r "  in  
p a r a g r a p h  (2 ); i n  s u b s e c t io n  Id ) , d e l e te d  
" w i t h in  tw o  y e a r s  p r e v io u s  t o  h i s  a r r e s t "  
fo l lo w in g  " A S  2 8 .3 5 .0 3 ! "  a n d  i n s e r t e d  " o r  
o f r e f u s a l  to  a u b m i t  to  a  c h e m ic a l  t e s t  o f  
b r e a t h  u n d e r  t h i s  a e c t io n "  a n d  " o r  r e v o ­
c a t io n " ;  in  s u b s e c tio n  ( c l .  s u lx d i tu t c d  
" m o to r  v e h ic le  o r  o p e r a t i n g  a n  a i r c r a f t  o r  
w a te r c r a f t  w h i le  in to x ic a t e d "  fo r " v e h ic le  
u n d e r  t h e  in f lu e n c e  o f  in to x ic a t in g  l i q u o r "  
a t  t h e  e n d ;  a n d  a d d e d  s u b s e c t io n s  1011).

T h e  198 3  a m e n d m e n t ,  in  s u b s e c t io n  (a ) ,  
m o d if ie d  t h e  i n t e r n a l  r e f e r e n c e  fo l lo w in g  
" s u h m it  to  n  c h e m ic a l  t e s t . "  i n s e r t e d  " f o r  
w h ic h  a  d r iv e r 's  l i c e n s e  ia  r e q u i r e d "  
fo l lo w in g  " d r iv in g  a  m o to r  v e h ic le ,"  a n d  
d e l e te d  " s u s p e n s io n ,"  p re c e d in g  " d e n ia l  o r  
r e v o c a t io n " ;  r e p e a le d  s u b s e c t io n s  tb ) ,  lc ) . 
n n d  Id ) ; in  s u b s e c tio n  10. r e v is e d  t h e  i n t e r ­
n a l  r e f e r e n c e ;  r e w r o te  s u b s e c t io n  Ig l ;  a n d  
a d d e d  s u b s e c tio n  (j).

l e g i s l a t i v e  h i s t o r y  r e p o r t s .  —  F o r  
r e p o r t  o n  c h  7 1 . S L A  1 9 7 2  l l iC S S B  3 8 3  
n m  111, s e e  1 972  H o u se  J o u r n a l ,  p  8 9 8 .

N O T E S  T O  D E C I S I O N S

E d i t o r ' s  n o t e * .  -  A n c h o r a g e  v . O c h e r .  
S u p  C t.  O p  N o  IM24 ( F i le  N o s  401(5. 
•1037, 3 8 2 7 , 4 0 4 6 ) .  5 9 2  I’ 2 d  1 1 8 7  119791, 
c i t e d  i n  t h e  n o t e a  b e lo w , w a s  d e c id e d  p r io r  
to  I h e  e n a c t m e n t  o f  A S  2 8 .3 fi .0 3 fi , w h ic h  
n u th o r i :c H  t h e  a d m i n i s t r a t i o n  o f  o  c h e m i ­
c a l  te a l  w i th o u t  c o n s e n t  in  c e r t a i n  c i r c u m ­
s t a n c e s  to  d e t e r m in e  t h e  a m o u n t  o f  a lc o h o l  
in  b r e a t h  o r  b lo s d .

P u r p o s e  o f  s e c t i o n .  - T h i s  s e c t io n ,  
w h ic h  d i r e c t s  t h e  D e p a r t m e n t  o f  P u b l i c  
S a f e ly  lo  s u s p e n d  o r  r e v o k e  t h e  l i c e n s e s  o f  
th o s e  w h o  r e f u s e  t o  s u b m i t  t o  b 
b r e a t h  a n a l y s i s ,  i s  m e re ly  n n  i n t e r n a l  
o p e r a t i n g  p r o c e d u r e  t h n t  p r o v id e s  a 
s a n c t io n  fo r  t h o s e  p e r s o n s  w h o  r e f u s e  to  
s u b m i t  to  t h e  t e s t  in  o r d e r  to  c o m p e l  
s u b m is s io n  t o n  l e s t  t h a l  p r o v id e s  e v id e n c e  
o f  i n to x ic n t io n ;  a n d  a l t h o u g h  t h i s  s e c t io n  
m a y  h a v e  t h e  e f fe c t  o f  k e e p in g  t h e  ro a d s  
e n fe  f r o m  d r u n k  d r i v e r s  h y  s u s p e n d i n g  t h e  
l i c e n s e s  o f  th o s e  w h o  r e f u s e  t h e  t e s t ,  t h i s  
w a s  n o t  a n  i n t e n d e d  s t a t u t o r y  p u r p o s e  
l . u n d q u i s t  v . D e p a r tm e n t  o f  P u b .  S n f e ty ,  
S u p .  C l .  O p  N o  2 7 6 3  i F i l e  N o  /0 7 f i ) .  6 7 4  
I* 2 d  781) 119831

T h e  I m p l i e d  C o n s e n t  S t a t u t e  w a s  
i n t e n d e d  t o  p r o v i d e  a n  e x c l u s i v e  
m e t h o d  f o r  o b t a i n i n g  d i r e c t  e v i d e n c e  
o f  a  s u s p e c t 's  b lo o d  alcoho l c o n t e n t ,  a b s e n t  
b in  o r  h e r  e x p r e s s  c o n se n t t o  t h e  u s e  o f  
s o m e  o t h e r  fo rm  o f t e s t in g  A n c h o r n g e  v 
( t e l l e r .  S u p  C t O p  N o 1 8 2 4  ( F i le  N o s  
4 0 1 6 . 4 0 3 7 . 3 8 2 7 . 4 9 4 6 ). 5 9 2  P 2 d  1 187
(1 9 7 9 )

C o n s t i t u t i o n a l i t y  o f  s u b s e c t i o n  ( 0 .  —  
S u b s e c t io n  ( O o f  t h i s  a e c tio n  i s  r e a s o n a b ly  
r e l a t e d  to  t h e  p u b lic  p u rp o s e  o f  o b ta in in g  
e v id e n c e  o f  d r u n k  d r iv in g  J e n s e n  v  S t a l e ’ 
C l  A p p  O p  N o. 271 (F i le  N o  7 4 8 8 ) , 66V  
P  2 d  18 8  (1 9 8 3 )

S u b s e c t io n  (f t o f  th i s  s e c t io n  is  s u f f i ­
c ie n t ly  a n a lo g o u s  to  a  s t a t u t e  p u n i s h in g  
c o n c e a lm e n t  o f  e v id e n c e  s u c h  a s  A S  
I I  5 6  6 1 0  lo  sn liH fy  s u b s t a n t i v e  d u e  p r o ­
c e s s  J e n s e n  v . S ta l e .  C t. A p p  O p  N o  2 71  
i F i le  N o  74H 8I. 6 6 7  P 2 d  1 8 8  (1 9 8 3 ) .

S u b s e c t io n  if)  o f  Ib is  s e c t io n  d o e s  nol. 
v io l a t e  t h e  n ru h ib i t io n  n g n in s t  c r u e l  e n d  
u n u s u a l  p u n is h m e n t  s in c e  im p o s in g  p u n ­
i s h m e n t  fo r r e fu s o l  to  lo k e  s  h r v n lh o ly ; :o r  
t e s t  s e r v e s  t h e  le g i t im a te  p u b l i c  g o a ls  o f
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d e te r r in g  s u c h  c o n d u c t  n n d  e n s u r in g  ( l i s t  
s u c h  c o n d u c t  w ill  n o t  Ix m e f il o  d e f e n d a n t  
u n d  t h e  p e n a l ty  d o r s  n o t  r e s u l t  in  s u b ­
je c t i n g  a  d e f e n d a n t  l o  p u n i s h m e n t  o u t  o f  
p r o p o r tio n  to  t h e  c o n d u c t  in  w h ic h  h e  h a s  
e n g a g e d  J e n s e n  v. S t o l e .  C l  A p p . O p  N o 
2 71  (F i le  N o . 7 4 8 8 1 . 6 6 7  P 2 d  IHH U 9 H .ll 

P u n is h in g  n r e f u s a l  lo  t a k e  a  
b r e a th a ly z e r  t e s t  I n j a r s  h f a i r  a n d  s u b s t a n ­
t i a l  r e la t io n  to  t h e  l e g i t i m a te  g o v e r n ­
m e n ta l  o b je c tiv e  o f  g a t h e r i n g  e v id e n c e  o f  
p o s s ib le  d r u n k e n  d r i v i n g  a n d  d o c s  n o l 
d e n y  e q u a l  p r o t e c t io n .  S v e d l im d  v  M u n ic ­
ip a l i ty  o f  A n c h o r a g e ,  C t  A p p  O p  N o . 3 01  
( F i le  N o  7 5 8 1). 6 7 1  I 12 d  37H  (19831 . 
c o n s t r u in g  m u n ic ip a l  p ro v ia io n  n e a r ly  
id e n t ic a l  to  s u b s e c t io n  if )  o f  t h i s  s e c t io n  

M i r a n d a  r i g h t s .  — D e f e n d a n t 's  
c o n s t i t u t i o n a l  r i g h t s  w o r e  n o t  v io la te d  h y  
n o t in fo rm in g  h im  o f  h i s  M i r a n d a  r i g h t s  
p r io r  to  a s k in g  h im  t o  t s k e  n h r e n lh n ly z e r  
e x a m . S v e d lu n d  v .  M u n ic ip a l i ty  o f  
A n c h o ra g e . C l.  A p p  O p .  N o  3 0 1  ( F i le  N o  
7 5 8 1 ) ,  671  P .2 d  3 7 8  ( 1 9 8 3 ) ,  c o n s t r u in g  
m u n ic ip a l  Inw .

N o  o t h e r  c h e m i c a l  t e a t  a l l o w e d  n f t e r  
b r e a t h  t e a t  r e f u s e d .  —  'H ie  e x p r e s o  l a n ­
g u a g e  o f  s u b s e c tio n  t o ) ,  c o u p le d  w i th  t h e  
le g is la t iv e  h i s to r y  o f  t h e  Im p l ie d  C o n s e n t  
S t a t u t e ,  le n d s  to  t h e  c o n c lu s io n  t h a t  in  
e r e c t i n g  th e  I m p l ie d  C o n s e n t  .S ta tu te  t h e  
l e g i s l a tu r e  i n t e n d e d  t h a l  o n c e  a  b r e a t h  
l e s t  h a d  b e e n  r e f u s e d  n o  o t h e r  c h e m ic a l  
t e a t  w o u ld  b e  a l lo w e d . A n c h o r n g e  v  C e b e r .  
S u p  C t  O p . N o  1 8 2 4  ( F i le  N o a  4 9 1 6 . 
4 0 3 7 , 3 8 2 7 , 4 0 4 6 ) , 5 9 2  P .2 d  1 1 8 7  (1 9 7 9 #  

T h e  l a n g u a g e  o f  t h i n  s e c t io n  p r o v id in g  
t h n t ,  u p o n  a  p e r s o n 's  r e f u s n l  to  s u h i n i t  lo  a 
c h e m ic a l  t e s t  o f  h i a  b r e a t h ,  " n  c h e m ic a l  
t e s t  s h a l l  n o t  b e  g i v e n , "  m e a n s  t h a t  la w  
e n f o r c e m e n t  o f f ic ia l s  o r e  p re c lu d e d  fro m  
p e r fo rm in g  o t f. e r  c h e m ic a l  t e s t s  in  o r d e r  to  
d e t e r m in e  w h e th e r  a lc o h o l  is  p r e s e n t  in  
t h e  p e r ro n 's  b lo o d  A n c h o r a g e  v  ( J e lie r ,  
S u p .  C t  O p  N o  1 8 2 4  I F i le  N o a  4(116, 
4 0 3 7 , 3 8 2 7 . 4 0 4 6 ). 5 9 2  |». 2 d  1 18 7  (1 9 7 9 )

In  p r o s e c u t in g  n  c h a r g e  o f  o p e r a t i n g  a  
m o to r  v e h ic le  w h i le  u n d e r  t h e  i n f lu e n c e  o f  
in to x ic o l in g  l iq u o r  I n o w  d r iv in g  w h i le  
i n to x ir n te d l ,  Inw  e n f o r c e m e n t  o ff ic ia l:)  
c a n n o t  u t i l i z e  t h e  r e s u l t s  o f  a  b lo o d  a lc o h o l 
t e a t ,  w h e n  t h e  b lo o d  u s e d  in  p e r f o r m in g  
t h e  te s t  w n s  e x i t  a c t e d  f ro m  t h e  a c c u s e d  
a g a i n s t  h ia  o r  h e r  w i l l ,  n f t e r  r e f u s a l  to  s u b ­
m i t  to  a  h r e a t h a l y z e r  e x a m in a t io n  
A n c h o ra g e  v. H o lie r , S u p  C t  O p  N o  182*1 
( F i le  N os 4 0 1 6 . 4 0 3 7 .  3 8 2 7 , 40 4 6 » . 5 9 2  
I * 2 d  I.'8 7  U 9 7 9 )

" C h e m ic a l  t e s t "  m e n u s  o n y  c h e m i c a l  
t e s t .  — T h e  l a n g u a g e  o f  s u b s e c t io n  tn )  
s t a t i n g  t h n t  a f te r  r e f u s a l  lo  s u b m i t  to  a  
t e s t  o f  ( lie  b r e a t h ,  " a  c h o in i r u l  l e s t  s h a l l

n o l  Is* g iv e n ,"  m e a n s  a n y  e l i r im c n l  t e d ,  In* 
i t  o f  I h e  b r e a t h .  M ood , u r i n e  o r  o th e r w is e ,  
n n d  n u t  j u s t  a  r h e m ic u l  t e s t  o f  t h e  b r e a th  
A m  b o r a g e  v  U r b e r .  H u p  C l  D p  N o  1 8 2 ! 
( F i le  N o a  4 0 1 6 , 4 0 3 7 ,  3 8 2 7 . 4 0 4 6 ) . 5 9 2  
l» 2 d  1187 (1 9 7 9 )

T h e r e  i s  n o  d u e  p r o c e s s  r e q u i r e m e n t  
t h n t  a  p e r s o n  b e  a d v i s e d  o f  t h e  r i g h t  to  
r e f u s e  tu  s u b m i t  to  a  b r e a th a ly z e r  e x a m  
m o t io n  i 'n l m e r  v. S ln t e ,  S u p  C l. D p  No 
2 0 0 2 ( F i le  N o  3 6 5 1 1.6 0 4  I* 2 d  1 1 0 6 119701.

W h ile  s u h a e c t ia n  in )  o f  t h i s  s e c tio n  
p r o h ib i t s  ( h e  g iv in g  o f  a n y  o th e r  M ood les l 
w h e n  t h e  p e r s o n  a r r e s t e d  r e f u s e s  to  su b - 
m il  lo  n  b r e a t h a l y z e r  e x a m in a t io n ,  i l  d o es  
n o l  o t h e r *  iso  g r a n t  o r  r e c o g n iz e  n  r i g h t  on  
t h e  p o r t  o f  t h e  a r r e s t e d  p e r s o n  to  r e fu s e  
I h u t  e x a m in a t io n  F u lm e r  v. S to l e ,  S lip . 
C t  O p  N o . 2 0 0 2  ( F i le  N o  3 6 5 D . 6 0 4  P 2 d  
1 1 0 6  11979)

( t i g h t  t o  r e f u s e  t e s t  in  o n l y  t o  p r o t e c t  
a g a i n s t  f o r c i b l e  s u b m i s s i o n  t o  t e s t .  - •  
T h e  r i g h t  o f  r e f u s a l  c o n ta in e d  in  s u b s e c ­
t i o n  (o l  i s  t o  o n ly  p r o t e c t  u n  in d iv id u a l  
f r o m  b e in g  p h y H ira lly  fo rc e d  to  s u b m i t  to  
t h e  te s t  S t a l e  v  N e a s e ,  S u p e r io r  C o u r t ,  
1 s t  J u d  D l» l.,  U r .  N n . 7 2 -2 3  (1 9 7 2 ) .

T h e r e  i s  n o  r i g h t  I n v o l v e d  r e q u i r i n g  
a s s i s t a n c e  n f  c o u n s e l .  — T h e  r i g h t  to  
r e f u s e  to  l a k e  I h e  h r e a t h a l y z e r  t e s t  u n d e r  
H u h se c tio n  (n l  in o n ly  l o  p ro te c t  a  p e r s o n  
fr o m  b e in g  p h y s ic a l ly  fo rc e d  to  s u b m it  to  
t h e  t e s t ,  n n d  s in c e  th e n *  i«  im p lie d  c o n s e n t  
t o  t h e  t e s t  u n d e r  A S  2 8  3 5  0 3 1 . 1 h e r e  in no  
r i g h t  t h a l  c a n  Ik* k n o w in g ly  w n iv id  w h ic h  
w o u ld  r e q u i r e  l h e  a s s i s t a n c e  o f  c o u n s e l. 
S tn t e  v N e n s e .  S u p e r i o r  C o u r t ,  1 st J u d  
I b s l  . C r  N o  7 2 *23  119721 

T h e  r e s u l t s  o f  t h e  h r e n lh n ly z e r  t e s t  e r e  
r in n te s t im u n iu l  in  n a t u r e ,  th e r e f o r e  t h e  
p r o v is io n s  o f  M ir a n d a  v  A r iz o n a , 38*4 U .S . 
•136. 8 6  S  C l 1 6 0 2 . 16 I . K d 2 d  6 9 4 . 10 
A  1 .1 ( .'Id 9 7 4  11 9 6 6 ; d o  n o l  a p p ly  S l a t e  v. 
N e n s e ,  S u p e r io r  C o u r t .  1 s t J u d  D in t.. C r .  
N o  7 2 - 2 3 ( 1 9 7 2 !

W h e re  n  d r i v e r  o p e r a t e d  a  m o to r  v e h ic le  
h i  I h e  S t a t e  o f  A la s k a  a n d  w a s  la w f u lly  
a r r e s t e d  fo r  o p e r a t i n g  h m o to r  v e h ic le  
w h i l e  u n d e r  t h e  in f lu e n c e  o f  in to x ic a t in g  
l iq u o r ,  s u c h  d r i v e r  h a d  n o  r i g h t  to  r e fu s e  
t a k i n g  th e  h ro u » h .i ly z e r  t e s t ,  u n d  s u c h  a  
le n t  d o e s  n o t ■ m la l e  n n  in d iv id u a l 's  r ig h t  
a g a in * !  *oK  in c r im in a t io n  T h e r e f o r e ,  (h e  
u h s e m e  e l  c o u n s e l  is  i m m a t e r i a l  s in c e  t h e  
d r i v e r  h a d  n o  r i g h t s  w h ic h  c o u n s e l  m ig h t  
h a v e  m o u n ted  h im  in  a s s e r t i n g  S t a t e  v 
N e u s e .  S u p e r io r  C o u r t ,  1st J u d  D ia l .,  C r  
N o  7 2  2 3  11 9 7 2 !

( l i g h t  to  c o u n s e l  b e f o r e  h r e a t h a l y z e r  
t e s t .  — W h e n  a  p e r s o n  is  a r r e s t e d  fo r 
o p e r a t i n g  a  m o to r  v e h ic le  in  v io la t io n  o f  
s t a t e  o r  li>cn! d r u n k e n  d r iv in g  o r d in a n c e s .

M l
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•iihI r e q u e s t*  lo  r o n t n r l  b ii  a t t o r n e y .  th e  
iirroMitM* m u n i  l ie  n l fo r t lp i l  n  r e a s o n a b le  
n)i|Mirlunily lo  d o  ao  b e f o r e  b r i n g  r e q u ir e d  
(o  d e r id e  w h e th e r  o r  n o t  t o  s u b m i t  to  n 
b r e a t h a l y z e r  t e a t;  a n d  w h e r e  a r r e s t e e  ih 
deniiH i t Iih I o p p o r tu n i ty ,  a u b s c q u e n l ly  
o b t a in e d  e v id e n c e , w h e th e r  in  fo r m  o f  te a t  
r e s u l t s  o r  o f  r e f u s a l  In  t a k e  l e n t ,  m u a l  l>c 
s u p p r e s s e d .  C o p e l in  v . S tn t e ,  S u p  t ’t  t i p  
N o  2 6 1 7  ( F i le  N on f .4 6 3 , 6 70H I, 2 6 9  I* 2 d  
1 2 0 0  I I9 H 3 I

T h e  a to tu lo r y  r i g h t  to  c o n ta c t  a n d  con- 
n u l l  w i th  c o u n s e l  p r io r  to  b e in g  r e q u i r e d  to  
d e c id e  w h e th e r  o r  n o t  to  m ilin . i t  l o  n 
b r e a t h a l y z e r  le n t  i s  n o t  n n  a b s o l u t e  o n e , 
w h i r h  m ik I 'I  in v o lv e  n  d e l a y  lo n g  e n o u g h  
to  im p a i r  ( e a t in g  re a u l ln ,  h u t  r a t h e r  a  l im ­
i t e d  o n e  o f  r e n a o n n h le  l i m e  a n d  o p p o r tu ­
n i ty  t S o l  c u n  b e  r e c o n c i le d  w i t h  t h e  
im p l ie d  c o n a e n t  a l n l u l e s .  C o p e l in  v . S l a t e ,  
S u p  C t.  O p  N o . 2 6 1 7  (K ile  N ob 6 4 6 3 , 
6 7 0 8 1 ,2 6 9  I* 2 d  1 2 0 6 ( 1 9 8 3 ) .

A |>er8on s u s p e c te d  o f  d r i v i n g  w h i le  
i n to x ic a t e d  h o d  n  a l a l u t o r y  r i g h t  t o  c o n ta c t  
u n  a t t o r n e y  l ie fo re  d e c id in g  w l i e l h e r  o r  n o l 
t o  a u b m i t  to  n  b r e a t h a l y z e r  t e a t  i f  ( I )  h e  
r e q u e s t e d  a n  o p p o r tu n i ty  t o  c o n ta c t  a n  
a t t o r n e y ,  a n d  (2 ) g r a n t i n g  t h e  r e q u e s t  
w o u ld  n o t  in v o lv e  a  d e l a y  lo n g  e n o u g h  to  
i m p a i r  te a t  r e a u l ta .  S v e d l u n d  v . M u n ic ­
i p a l i t y  o f  A n c h o ra g e , C t .  A p p . O p  N o  301 
I F i le  N o . 7 5 8 1 ) ,  6 71  I ’.2 d  3 7 8  < 1983)

A  b i e a t h a l y r e r  e x a m  ia  n o t  a  " c r i t ic a l  
a t a g e "  n t  w h ir l )  t h e  c o n a l i t u l i o n  re q u ir e a  
c o u n s e l*  p re a e n c e .  S v e d lu m l  v . M u n ic ­
i p a l i t y  o f  A n c h o r a g t .  C t .  A p p  O p . N o . 301 
(K ilo  N o  7 5 8 1 ), 6 71  P .2 d  3 7 8  (1 9 8 3 )

W h i le  ii d e f e n d a n t  l in a  u  A tn tu to ry  r ig h t  
t o  c o n ta c t  c o u n s e l .  w h e r e  h e  r . ’ v*-r 
r e q u e a t e d  a n  o p p o r t u n i t y  to  c o n t a c t  c o u n ­
s e l  a n d  th e r e  w a a  n o t h i n g  in  t h e  r e c o rd  lo  
a h u w  t h a t  t h e  p o l ic e  a f f i r m a t iv e ly  
i n t e r f e r e d  w i th  B ny a t t e m p t  h y  d e f e n d a n t  
to  o h lo in  c o u n s e l ,  h e  wbb n o t  d e n ie d  r ig h t  
t o  c o u n s e l  S v e d lu n d  v M u n ic ip a l i t y  o f  
A n c h o r a g e .  C t.  A p p . O p  N o . 3 0 1  ( F i le  N o 
7 5 8 1 ) .  671  P .2d  3 7 8  ( 1 9 8 3 ) .

A n a ly s t *  o f  A S  2 8 .3 5 .0 3 1  a n d  t h i a  § e c -  
l i o n  d e m o n s t r a te s  t h e  l e g i a l n t u r e ’a  i n t e n ­
t i o n  t h a t  d r i v e r s  Im? c o n s id e r e d  lo  h a v e  
c o n s e n te d  to  a  c h e m ic a l  t e a t  fo r 
d e t e r m in i n g  t h e  a lc o h o l  c o n t e n t  o f  t h e i r  
b lo o d  a n d  t h u l  r e f u s a l  o n  t h e  d r i v e r 'a  p a r t  
to  H u h m il lo  s u c h  a  t e a t  w i l l  t r i g g e r  c e r t a i n  
s p e c if ie d  c o n s e q u e n c e s  W irz  v . S t a t e .  S u p  
C t  O p  N o  159 3  ( F i le  N o  3 5 1 6 ) .  5 7 7  P 2 d  
2 2 7  1 1 9 7 8 ).

A s  th e  s u p r e m e  c o u r t  a n a l y z e s  t h e  le g  
i s l a t u r e 's  i n t e n t  in  e n a c t i n g  A S  2 8  3 5  031 
a n d  t h i s  s e c t io n ,  t h e  s e c t i o n s  p r o v id e  th n t  
t h e  o p e r a to r  o f  a  m o to r  v e h ic le  in  A la s k a  
h u a  c o n s e n te d  to  c h e m ic a l  t e s t a  o f  h i s

b lo o d 's  a lc o h o l c o n te n t  a n d  t h a t  o t t e r  th e  
a n  e s l e d  o p e r a to r  r e f u s e s  lo  l a k e  t h e  c h e m ­
ic a l  t e s t ,  h e  m u s t  h e  a d v is e d  o f  t h e  c o n sc  
q u o n c e n  f lo w in g  f ro m  h i s  c o n te m p la te d  
r e f u s a l  T h e  a r r e s t e e  m u s t  U* p e r m i  *ed to  
r e c o n s id e r  h i s  r e fu s a l  in  l i g h t  o f  t h a t  iu fo r  
n i a t i o n  W irz  v. S tn t e ,  S u p . C t  D p . N o 
1 5 9 3  ( F i le  N o  3 5 1 6 ) , 5 7 7  P  2 d  2 2 7  11 9 7 8 ) 

S t a t u t e s  d o  n o t  e x p l i c i t l y  g r a n t  r i g h t  
t o  r e f u s e  t e s t .  —  N e i t h e r  A S  2 8 .3 5 .0 3 1  
n o r  s u lw e c tio n  (a )  o f  t h i s  s e c t io n  e x p l ic i t ly  
g r a n t s  o r  r e c o g n iz e s  a  r i g h t  o n  t h e  p a r i  o f 
o n  a r r e s t e e  In  r e fu s e  to  t a k e  n b r e a th n ly z e r  
t e s t .  W ire  v. S ta t e ,  S u p  CH. O p  N o  1593 
( F i le  N o . 3 5 1 6 ) , 5 7 7  P  2 d  2 2 7  0 9 7 8 )

N o r  d o  t h e y  i m p o s e  a  d u t y  u p o n  t h e  
a r r e s t i n g  o f f i c e r  t o  a d v i s e  tS ie  d r i v e r  
t h a t  h e  h a s  t h e  r i g h t  t o  r e f u s e  t o  t a k e  
t h e  t e s t .  W ire  v . S tn t e ,  S u p .  C l .  O p . N o 
1 6 9 3  ( F i le  N o . 3 5 1 6 ) . 5 7 7  P  2 d  2 2 7  (19781 

N e i t h e r  A S  2 8  35  1)31 n o r  t h i s  s e c tio n  
rc q u ir e u  t h a t  t h e  a r r e s t e d  o p e r a t o r  b e  
u d v io c d  h e  h a s  t h e  r i g h t  lo  r e f u s e  l o  t a k e  
a  c h e m ic a l  l e s t  fo r  t h e  p u r p o s e  o f 
d e t e r m in i n g  th e  a lc o h o l  c o n t e n t  o f  h ie  
h lo o d . W ire  v S ta t e ,  S u p  C t.  O p . N o  1593 
( F i le  N o  3 5 1 8 1 . 5 7 7  P  2 d  2 2 7  (1 9 7 8 ) .

A l th o u g h  s e v e r a l  s t a l e s  h a v e  c h o s e n  to  
p r o v id e  t h a t  t h e  a r r e a l e e  h a s  a  r i g h t  to  
r e t t i s e  lo  t a k e  a  b r e a t h a l y z e r  t e s t  a n d ,  f u r ­
th e r .  t h a t  t h e  a r r e s t i n g  o f f ic e r  m u s t  
in fo rm  h im  o f  s u c h  r i g h t ,  A l a s k a 's  l e g i s l a ­
t u r e  Iibb  n u t  a d o p te d  s u c h  p ro v is o * . W ire  v 
S t a t e ,  S u p  C t.  O p . N o  1 5 9 3  ( F i le  N o 
3 5 1 6 ) ,  5 7 7  I \ 2 d  2 2 7  (1 9 7 8 )

A n d  t h e  a u p r c m e  c o u r t  w o u l d  n o t  
I m p l y  a  r e q u i r e m e n t  t h a t  a n  a r r e s t e e  
b e  a d v i s e d  i h a t  h e  h a a  t h e  r i g h t  to  re fu s e  
to  t o k e  a  b r e a th n ly z e r  t e s t  W irz  v . S ta l e ,  
S u p .  C l .  O p . N o . 159 3  I F i le  N o  3 5 1 6 ) .  5 77  
P  2 d  2 2 7  (1 9 7 8 )

G iv e n  t h e  a b s e n c e  o f  a  s p e c if ic  r e q u i r e ­
m e n t  t h a t  o n -e s te e s  b e  a d v is e d  o f  n  r i g h t  to  
r e f u s e  to  u n d e r g o  t h e  c h e m ic a l  t e a t ,  it  
w o u ld  l>e in a p p r o p r i a t e  fo r  t h i s  c o u r t  to  
e n g r a t t  s u c h  n  r e q u i r e m e n t  o n to  A S 
2 8  3 5 .0 3 1 . W irz  v. S l a t e ,  S u p  C t .  O p . N o  
159 3  ( F i le  N o  3 5 1 6 ). 5 7 7  P  2 d  2 2 7  (1 9 7 8 ) 

T h i s  s e c tio n  s e e m s  to  r e q u i r e  t h a t  th e r e  
a t  l e a s t  b e  a  r e a s o n a b le  n t l e m p l  to  c o m ­
m u n ic a t e  to  h d e f e n d a n t  I h e  c o n s e q u e n c e  
o f  a  f a i l u r e  to  l a k e  t h e  b r e a t h a l y z e r  e x a m ­
in a t io n .  W il l i fo rd  v  S l a t e ,  C t  A p p  O p  
N o  1-18 ( F i le  N o  5 9 8 6 ) .  6 5 3  P .2 d  3 3 9  
(1 9 8 2 ) A ls o . Ree n o w  A S  2 8  3 5  0 3 1 (c ) 
r e q u i r i n g  a n  o ff ic e r  to  a d v i s e  o n  c o n s e ­
q u e n c e s  o f  r e fu s n l  

T h i s  s e c t i o n  c l e a r l y  c o n t e m p l a t e *  a  
w a r n i n g  o f  t h e  s p e c i f i e d  c o n s e q u c n c c c  
a t t e n d a n t  u p o n  a  r e f u s a l .  — W h i le  e v i ­
d e n c e  o f  t h e  w a r n in g s  g iv e n  r e g a r d i n g  th e  
c o n s e q u e n c e s  o f  r e f u s a l  to  t a k e  a
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b r e a t h a l y z e r  t e n t  m s y  h a v e  l i e e n  r e l e v a n t  
to  t h e  i s s u e  o f  m e n s  r e n ,  t h e  a b s e n c e  u f  
m o re  d e t a i l e d  w a r n i n g s  r e g n r d m g  ikuihI- 
t i e s  fo r  r e f u s a l  d id  n o t d e p r iv e  d e f e n d a n t  o f  
d u e  p ro c e s s  o r  w a r r a n t  a d i r e c t e d  v e r d ic t  o f  
a c q u i t t a l  In  h i s  f a v o r .  S v e d lu m l  v M u n ic ­
ip a l i ty  in  A n c h o r a g e .  <H A p p  O p . N o . 3 01  
(F i le  N o  7 6 8 1 ) .  6 71  P  2 d  3 7 8  ( 1 9 8 3 ) .  
c o n s t r u in g  m u n ic ip a l  o r d in a n c e .

N o  p r i v i l e g e  a g a i n s t  s e l M n r r i -  
r u i n a t i o n .  — A  r e f u s a l  lo  t a k e  a  
b lood  n lro h o l  t e s t ,  n f i e r  a  (N ilice o f f ic e r  I iiih  
l a w f u lly  r e q u e s t e d  i t .  is  n o t  o n  a r t  r o e r r c d  
by  I h e  o f f ic e r , n n d  t h u s  in n o l  p r o te c te d  h y  
th e  s t a t e  o r  f e d e r a l  p r iv i l e g e  n g a i n s t  
s e l f - in c r im in a t io n .  S v e d lu n d  v M u n ic ­
ip a l i ty  o f  A n c h o r n g e ,  ( ' I .  A p p  O p  N o  3 0 1  
(F i le  N o  7 6 8 1 ) ,  6 71  P 2 d  3 7 8  (1 9 8 3 ) , 
c o n s t r u in g  m u n ic ip a l  p ro v is io n  

l ’u r p o * e  o f  e u b a c c t l o n  (e ) ,  -  T h e  
p u rp o s e  o f  t h e  p r o v is io n  in  s u b s e c t io n  ( r )  o f  
t h i s  s e c tio n ,  t h a t  e v id e n c e  o f  r e f u s a l  t o  
s u b m it  to  a  b r e a t h a l y z e r  Ich I i s  a d m is s ib le  
a t  t r i a l  i f  t h e  d e f e n d a n t  w a s  la w f u l ly  
u n d e r  n r r e s l  fo r  d r i v i n g  w h i le  i n to x ic a t e d  
a t  t h e  t i m e  o f  h i s  r e f u s a l ,  in  to  a s s u r e  t h a t  
in d iv id u a l s  n r r e s t e d  fo r  d r i v i n g  w h i le  
in to x ic a te d  d o  n o t  b e n e f i t  f r o m  f a i l u r e  to  
c o m p ly  w i th  t h e  r e q u i r e m e n t*  o f  A l a s k a ’s 
im p lie d  c o n s e n t  s t a t u t e ,  A S  2 8 .3 5 .0 3 1 . 
C o le m a n  v. S t a t e ,  C l.  A p p . O p . N o . 2 2 9  
(K ile  N o . 7 2 1 5 ) ,  6 6 8  P .2 d  1 3 6 4  (1 9 8 3 ) .

A d m i s s i b i l i t y  o f  e v i d e n c e  o f  r e f u s a l .  
— E v e n  th o u g h  t h i s  s e c tio n  m a k e s  t h e  
r e fu s a l  lo  t a k e  t h e  b r e a t h a l y z e r  e x a m in a ­
t io n  a d m is s ib le ,  i t  d o e s  n o t  m a k e  t h e  
r e fu s a l  a d m i s s i b le  w i th o u t  r e g a r d  lo  t h e  
o th e r  e v id e n c e  ru le * ,  a n d  to  b e  a d m is s ib le ,  
e v id e n c e  o f  r e f u s a l  is  r e q u i r e d  lo  Ik * 
r e le v a n t ,  a n d  th e  p r o b a t iv e  v a lu e  o f  t h e  
e v id e n c e  s h o u ld  n o t  b e  o u tw e ig h e d  b y  i t s  
p re ju d ic ia l  im p a c t .  W ill ifo rd  v . S t a t e .  C l .  
A p p  O p . N o  1 48  ( F i le  N o  6 9 K 6 ). 6 5 3  I* 2 d  
3 3 9 ( 1 9 8 2 ) .

W h e t h e r  e v id e n c e  o f  a  r e f u s a l  to  l a k e  a  
b r e a t h a l y z e r  e x a m in a t io n  i s  a d m is s ib le  is  
c o m m it te d  to  t h e  J i s c r e t i o u  o f  t h e  t r i a l  
c o u r t  W il l i fo rd  v  S t a l e ,  CM A p p . O p  N o  
148 ( F i le  N o . 5 9 8 6 ) ,  6 5 3  P. 2 d  3 3 9  11 9 8 2 ) 

D e f e n d a n t s  r e f u s a l  to  l a k e  t h e  
b r e a t h a l y z e r  t e s t  d id  n o t g iv e  r i s e  to  a  
c o n s t i t u l i o n n l  c l a im  o f  p r iv i l e g e  s in c e  e v e n  
B M u m in g  t h e  b r e a t h a l y z e r  r e f u s a l  c o u ld  
h a v e  b e e n  d e e m e d  to  h a v e  a m o u n te d  to  a  
t e s t im o n ia l  s t a t e m e n t ,  t h i s  s t a t e m e n t  
c o u ld  n o l  p r o p e r ly  h n v e  I te e n  c o n s id e r e d  
p r iv i le g e d  s in c e  d e f e n d a n t  h a d  n n  le g a l  
r i g h t  to  m o k e  i t  C’o le n in n  v S t a t e ,  CH. 
A pp. O p  N o . 2 2 9  I F i l e  N o  7 2 1 5 ) ,  6 5 8  P  2 d  
1364 11 9 83).

t ty  i t*  h o ld in g  t h a t  a d m is s io n  o f  e v i ­
d e n c e  o f  d e f e n d a n t ’* r e f u s a l  t a  t a k e  a

h r e a t h a l y z e r  t e s t  d a l  no t v io la te  d e f e n  
d a n l 'a  u m s l i l i i l i n i i i i l  r ig h t  o g a m s t  
s e l f  m r r in i f im t in n .  t h e  c o u r t  d id  n o t m e n u  
to  in d i c a t e  U n it e v id e n c e  o f  b r e a th a ly z e r  
re fu s a l*  ia p i < so  a d m is s ib le  m  a l l  ca n es , n s 
w i th  o i l i e r  ty p e s  o f  c irc u a iM tn n lin l e v i ­
d e n c e . a d m is s ib i l i t y  o f  h re n th o ly z e r  
r e f u s a l s  s h o u ld  Im* d e te r m in e d  p u rn i ia n t  lo  
K v id e n r e  H o le s  -101 -4 0 3 , o n  a  cum* b v-rn**  
I in him. b y  w e ig h in g  p r o b a t iv e  v a lu e  a g a in s t  
p o te n t i a l  fo r  u n f a i r  p r e ju d ic e  C o le n u in  v 
S ta l e .  (H  A p p  O p  N o  2 2 9 (F ib*  N o 7 2 1 5 ). 
6 5 H P  2 d  1364 11 9 8 3 )

O f f i c e r  m u s t  a d v i s e  a r r e s t e e  
c u n f u N c d  a b o u t  r i g h t s .  W h e re  a n  
a r r e s t e d  p e r s o n  r e f u s e s  to  s u b m it  to  a  
b r e a th n ly z e r  l e s t ,  t h e  a d m in i s te r in g  offi- 
r e i  m u s t  i n q u i r e  In to  t h e  t t i i l u r c  o f  t h e  
r e fu s a l  u n d . if  it  n p p e a rH  t h a t  t h e  re fu s a l  is 
b a s e d  n n  n c o n f u s io n  a b o u t  t h e  p e r s o n 's  
r ig h t* ,  t h e  o f f ic e r  m u s t  c le a r ly  a d v is e  t h a t  
p e r s o n  t h n t  t h e  r i g h t s  c o n ta in e d  in  t h e  
M ir a n d a  w a r n in g  d o  n o t a p p ly  to  Ih e  
b r e a th n ly z e r  e x a m in a t io n  G r a b u m  v 
S ta t e .  S u p  CH. O p  N o. 241)3 lF i l e  N o 
4 0 9 2 1 ,6 3 3  P  2 d  2 1 1 ( 1 9 8 1 )  

n u t  b u r d e n  o n  a r r e s t e e  t o  d h o w  c u n  
f u s i o n  I n  f a c t .  — W h e re  d e f e n d a n t  m o to r ­
i s t  r e f u s e d  to  s u b m i t  t o o  h r e n th o ly z e r  le s t  
b a s e d  o n  a  c o n f u s io n  a lm u t  h e r  r ig h ts ,  th e  
b u r d e n  w a s  o n  t h e  d e f e n d a n t  to  sh o w  th n t  
s h e  w a s  in  fn c t  c o n f u s e d  ( i r n h n in  v S ta le ,  
S u p  CH O p . N o  2 4 0 3  IF i le  N o  4 0 9 2 1 .6 3 3  
P. 2 d  2 11  <19811.

E v i d e n c e  o f  r e f u s a l  t o  t a k e  t h e  
b r e a t h a l y z e r  w o *  n o t  e r r o r  w h e re  th e  
e v id e n c e  d id  h a v e  p o s s ib le  p ro b a tiv e  
v a lu e  W il l i fo rd  v S t a t e ,  CH. A p p  O p . N o 
148 ( F i le  N o  5 9 8 6 ) . 6 5 3  I* 2 d  3 3 9  (1 9 8 2 ).

A d m i s s ib i l i t y  o f  c h e m i c a l  t e a t  t a k e n  
f o r  d i a g n o s t i c  p u r p o s e * .  — W h e re  a 
h lo o d  t e s t  w a s  a d m in i s te r e d  fo r n ied icn l 
d ia g n o s t ic  p u r p o s e s  in d e |> e n d e n l o f  th e  
p o lic e , t h e  b lo n d  l e s t  i* a d m is s ib le  n s  e v i ­
d e n c e  e v e n  th o u g h  th e  d e f e n d a n t  h a s
p r e v io u s ly  r e f u s e d  In s u b m it  to  a
b r e a th n ly z e r  e x a m in a t io n  N e ls o n  v
S t a t e , f t  A p p  O p .N n  1 2 9 lF i lo N o  6 2 2 2 b  
6 5 0  P  2 d  4 2 6 ( 1 9 8 2 ) .

U s e  u f  s e a r c h  w a r r a n t .  'I 'l ie  im p lie d  
c o n s e n t  s t a t u t e  d o e s  n o t c o n s t i t u te  a a  
a f f i r m a t iv e  p r o h ib i t io n  a g a in s t  t h e  in d e ­
p e n d e n t  m e a n s  o f  u s in g  a  s e a rc h  w a r r a n t  
to  o b ta in  a  s a m p le  o f  b lo o d  f ro m  o p e r s o n  
w h o  h a s  r e f u s e d  to  s u b m i t  to  a
h r e a th a ly z e r  l e s l  u t t e r  In 'in g  a r r e s t e d  fa r  
n n  o f fe n s e  a r i s i n g  f io m  a n  u i t  c o m m it te d  
b y  h im  w h i le  d r iv in g  u n d e r  I h e  in f lu e n c e  
o f  i n to x ic a t in g  l i q u o r  I ’e n n  v . S ta t e ,  Cl 
A p p  D p  N o  2 4 5 1F ile  N o 6 1 7 4 1 .6 6 1  P 2 d  
1 6 9 (1 9 8 3 )
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D u l y  l o  p u l i l l r .  T h i s  h o t t im i  d o e s  no l 

c r e a t e  it d u l y  l«y ( h e  D e p a r t m e n t  o f I 'u h l ic  
S a f e ly  to w a r d  ih e  p u b l ic  w h ic h , if  
b r e a c h e d ,  c a n  fo rm  l h e  b a s i s  o f  n  c iv il  
n r l i o n  fo r  n e g l ig e n c e  a g a i n s t  ( h r  d e p a r t -  
i n e n l  l . u n d q u i s t  v D e p o r tm e n t  o f  I 'u b  
S a f e ty .  .S up  ( ’I D p  N o  2 7 6 3  • F i le  N o  
7 0 7 6 1 , 6 7 4  I* 2 d  7 8 0 (1 9 8 3 1  

L i m i t a t i o n  f o r  p u r p o a e a  o t h o r  t h a n  
D W I p r o a r c u t i o n s .  - A S  2H 35.032(1)1 
c a n n o t  Im* r e s t r ic t e d  t o  a p p ly  s o le ly  lo  
d r i v i n g  w h i le  in to x ic a t e d  p r o s e c u t io n s ,  
o n il  to  t h e  e x t e n t  H in t I h e  s t a t u t e ,  by 
p r o v id in g  t h a t  " a  c h e m ic a l  t e s t  s h n l l  n o l  In* 
g iv e n "  fo l lo w in g  n h r c n th a ly r .e r  r e f u s a l .

o f l i r m a t iv e ly  l im i t s  t h e  m a n n e r  i n  w h ic h  
e v id e n c e  o f  in to x ic a t io n  m a y  I *  o b ta in e d ,  
i t s  l im i t a t i o n  m u s t  a p p ly  w i th  e q u a l  fo rce  
in  a l l  p r o s e c u t io n s  " a r i s i n g  o u t  o f  a c t s  
a l l e g e d  to  h a v e  b e e n  c o m m i t te d  w h i le  t h e  
d e f e n d a n t  w n s  o p e r a t i n g  o r  d r iv in g  ii 
m o to r  v e h ic le  w h i le  i n to x ic a t e d  "  P e n a  v 
S t a l e , C t  A p p  D p  N o  2 4 5 ( F i l e N o  6 I7 4 > . 
6 6 4  I* 2d  1 69  (19(13).

F o r m e r  a u b a e c i i o n  (l>) c o n s t r u e d .  
S e e  G r a h a m  v. S ta l e ,  S u p  C t .  O p  N o  
2 4 0 3  ( F i le  N o  4 0 9 2 ), 6 3 3  I ’ 2 d  2 1 1 119811.

C i t e d  i n  W ila o n  v . S to l e ,  C t  A p p  O p  
N o  3 5 6  ( F i le  N o a  7 5 2 3 . 7 5 2 6 ,  78331 .
I1 2 d  0 9 B 4 )

C o l l a t e r a l  r e f e r e n c  e s .  — 7 A  A m . J u r .  
2 d . A u to m o b ile s  n o d  H ig h w a y  T rnfT ic. 
C4 l 2 2 t o  1 3 2 . 141 

6 0 1 !  J . S . ,  M o to r  V e h ic le s ,  4 164  16 6 1 A 
C  J  S  . M o to r  V e h ic le s .  <1 5 9 3 (1 1  

R e q u i r in g  m ih fn n ts in ri lo  p h y s i c a l  e x a m ­
i n a t io n  o r  t e s t  uh v io la t io n  o f  
c o n s t i t i i t i o n i i l  r i g h t s .  2 5  A I .K 2 d  1407 

A d m is s ib i l i t y  in  c r im i n a l  c o s e  o f  e v i ­
d e n c e  t h a t  a c c u s e d  r e f u n e d  to  s u b m i t  to  
s c i e n t i f i c  l e s t  t o  d e t e r m in e  a m o u n t  o f  n lc a  
h o i  i n  s y s t e m .  8 7  A t .H 2 d  3 7 0 .  2 6  A I .R 4 th  
1112

S u s p e n s io n  o r  r e v o c a t io n  o f  d r iv e r 's  
l i c e n s e  fo r  r e f u s a l  to  t a k e  s o b r i e ty  t e a l ,  8 8  
A I ,R 2 d  1 0 6 4 .

R e q u e s t  b e fo re  s u b m i t t i n g  to  c h e m ic a l  
s o b r i e ty  t e s t  lo  c o m m u n ic a te  w i th  c o u n s e l  
i ts  r e f u s a l  to  l a k e  te a t .  9 7  A L R 3 d  8 5 2  

I te q u e n l  fo r  p r io r  a d m i n i s t r a l  .n n  o f  a d d i ­
t i o n a l  l e s t  a s  c o n s t i t u t i n g  r e f u s a l  to  s u b ­
m i t  to  c h e m ic a l  s o b r ie ty  te a t  u n d e r  
im p l ie d  c o n s e n t  Inw . 9 8  A l J t t d  5 7 2 .

Sec. 2fl.ri5.03H. Chrmicnl analysis o f blood. <«> Upon the trial of 
a civil or criminal action or proceeding arising out of acta alleged to 
have been committed hy a person wl .le operating or driving a motor 
vehicle or operating an aircrnft or a watercraft while intoxicated, the 
amount of alcohol in the person's hlood or breath at the time alleged 
shall give rise to the following presumptions:

(1) If there was 0.05 percent or less hy weight of olcohol in the 
person's hi- -H, or 50 milligrams or less of alcohol per 100 milliliters of 
the perso: ■ ,o«d, or 0.05 grams or less nf olcohol per ,M0 liters of the
person's brenth. it shull be presumed that lhe person wns nol under the 
influence of intoxicnting liquor.

(2l If there was in excess or 0.05 percent hut less than 0.10 percent 
by weight of alcohol in the person's blood, or in excess of 50 but less 
than 100 milligrams of alcohol per 100 milliliters of the person's blood, 
or in excess of 0.05 grams hut less than 0.10 grants of alcohol per 210 
liters of the person's breath, that fact does not give rise lo any presump­
tion that the person was or whs not under the influence or intoxicating 
liquor, hut thnt fact may be considered with other competent evidence 
in determining whether the person wns under lhe influence of 
intoxicating liquor.

I'M
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(3) /Repealed. S 1.7 r/t 12.9 SI. A I OHO. I
(4) I f  there was 0.10 percent or more hy weight of alcohol in the 

person's hlood, or 100 milligrams or more of alcohol per 100 milliliters 
of the person's hlood, nr 0.10 grains or more of alcohol per 210 liters of 
Ihe person's breuth, it shall In- presumed that the person was under the 
influence of intoxicnting liquor.

(1)1 fo r purposes of this i.lmpter, percent hy weight of alcohol in the 
hlood shall be based upon milligrams o( alcohol per 100 milliliters of 
blood.

(c) The provisions of (nl of this section may not be construed to limit 
the introduction of any other competent evidence bearing upon the 
question of whether the person was or was not under the influence of 
intoxicating liquor.

(d) To be considered vulid under the provisions or IhiH section the 
chemical analysis of the person's hi'eath or blood shall have been per­
formed according to methods approved hy the Department of Health 
nnd Social Services. The Department of Health and Social Services is 
authorized lo approve satisfactory techniques, methods, and standards 
of training necessary to ascertain the qualifications of individuals to 
conduct the analysis. If il is established ut trial thnt n chemical anal­
ysis of breath or blood wbs performed nccording to approved methods 
by a person trained according to techniques, methods nnd standards of 
training approved by the Department of Health and Social Services, 
there is a presumption that the test results are VBlid and further 
foundation for introduction of the evidence is unnecessary.

(el The pcrBon tested may have a physician, or a qualified 
technician, chemist, registered nurse, or other qualified person of the 
person's own choosing administer n chemical test in addition to the test 
administered at the direction of a law enforcement officer. The fnilure 
or inability to obtain nn additional test hy a person does not preclude 
the admission of evidence relating to the test taken at the direction of 
a law enforcement officer; the fact thnt the person under arrest sought 
to obtain such an additional test, and failed or wns unable so to do, is 
likewise admissible in evidence.

(0 Upon the request nf the person who submits to a chemical test nt 
the request of a law enforcement officer, full information concerning 
Ihe test, including the results of it, Hlmll be made available to the 
person or the person's attorney. (S 1 ch 83 SLA 1959; am S 6 ch 104 
SLA 1971;am § 13ch 129SLA 1980; am SS 18— 20ch I17SLA 1S82)

* 1

E f f e c t  o f  a m e n d m e n t * .  —  T h e  1 9 8 0  
a m e n d m e n t ,  i n  a u b a e c iio n  In t .  i n s e r t e d  "o r 
d r iv in g "  a n d  " o r  b r e n th "  i n  th e  
in t r o d u c to r y  p a r a g r a p h .  d e le te d  "o n  s h o w n  
b y  c h e m ic a l  n n n ly a ia  o f  t h e  p e r s o n 's  
b r e a t h "  fo l lo w in g  " t im e  a l l e g e d "  in  t h e  
in t r o d u c to r y  p n r n g r a p h .  i n s e r t e d  t h e  l a n ­
g u a g e  b e g in n in g  " o r  5 0  i i i i l l ig i  a r n a "  Hiid 
e n d in g  " 2 1 0  l i t e r s  n f  h i s  b r e a t h "  in  p a r a

g r a p h  ( 1 1, i n s e r t e d  t h e  la n g u a g e  b e g in n in g  
" o r  in  pxeefw  o f  5 0 "  n n d  e n d in g  " 2 1 0  l i te r s  
o f  h i s  b r e a t h ' '  in  p a r a g r a p h  I2». a n d  
r e g a l e d  p a r a g r a p h  I3» , w h ic h  r e a d  " I f  
t h e r e  w a s  0  10 p e r c e n t  o r  m o re  b y  w e ig h t  
o f  a lc o h o l in  t h e  p e r n o n 'a  h lo o d . it s h a l l  b e  
p r e s u m e d  t l iu t  t h e  p c rn o n  w a a  u n d e r  t h e  
in f lu e n c e  o f  i n t o x ic a t in g  l iq u o r  "
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T lic  19H2 u m n i i l i n r n l .  In  m i lw e t t iu n  In i .

" o r  «»jk r u l i n g  n n  a i r c r a f t  o r  a  
w a te r c r a f t  w ln li*  in to x i r i i l c d "  fo r  “ u n d e r  
( h r  i n f lu e n c e  o f  in U i« i r n l iu g  l i q u o r "  in  I hi* 
in t r o d u c to r y  la n g u a g e  m o l n ih h ‘«l p a r a ­

g r a p h  (41; i n  M l l im l im i  (b l . s u b s t i t u t e d  
" th in  c h a p t e r "  fo r  " (Io n  s e c t io n "  n n d  " 1 0 0  
i i i i IIi I i Io in " fo r " ItMl n i h i r  c e n t im e te r s " ,  
m o l in  s u b s e c t io n  d l l .  i n s e r t e d  " o r  M o o d " in  
( h r  PirHl m o l t h i r d  sen tcuccM

N O T E S  T O  D K C T S IO N H

E d i t o r ' s  n o t e s .  A n c h o r a g e  v ( J e b e r .  
S u p  C t .  O p  N o  182 4  (K ilo  N on 3 8 2 7 , 
•1011), 4 0 3 7 . 4 0 4 6 1 . 5 9 2  I* 2 d  I I H 7  (1 9 7 9 1 . 
r i l e d  i n  t h e  n o te a  b e lo w , w a n  d e c id e d  p r io r  
tn  t h e  e n a c t m e n t  o f  A S  2 8 .3 5  0 3 5 , w h ic h  
n u t h n r i / c a  t h e  i id m in ia t r n t i o n  o f  a  c h e m i ­
c a l  t e a t  w i th o u t  c o n a e n t  in  c e r t n i n  c i r c u m -  
a tn n c e n  lo  d e t e r m in e  t h e  a m o u n t  o f  a lc o h o l  
in  h r c n th  o r  h lo o d

T h e  I m p l i e d  C o n s e n t  S t a t u t e  w n s  
i n t e n d e d  t o  p r o v i d e  a n  e x c l u s i v e  
m e t h o d  f o r  o b t a i n i n g  d i r e c t  e v i d e n c e  
o f  a  . .u s p e c l 's  h lo o d  a l r o h o l  c o n t e n t ,  a b s e n t  
h ia  <»r h e r  e x p r e s s  c o n s e n t  to  t h e  u s e  o f  
s o m e  o t h e r  fo rm  o f  t e s t i n g .  A n c h o r n g e  v 
( i d t e r .  S u p  C t  O p  N o . 1 8 2 4  ( F i le  N on 
3 8 2 7 , 4 0 1 0 , 4(137, 4 0 4 6 ) ,  6 9 2  I ’ 2 d  1187 
0  979»

N o  o t h e r  c h e m i c a l  l e a t  a l l o w e d  a f t e r  
b r e a t h  t e a t  r e f u s e d .  — T h e  e x p r e s s  l a n ­
g u a g e  n f  A S  2 8  3 5 .0 3 2 (a  I. c o u p le d  w i th  t h e  
le g i s l a t i v e  h ia to r y  o f  t h e  I m p l i e d  C o n s e n t  
S t a t u t e ,  le a d s  t o  t h e  c o n c lu s io n  t h a t  in  
e n a c t in g  (h o  Im p l ie d  C o n s e n t  S t a t u t e  t h e  
l e g i s l a t u r e  in t e n d e d  t h n t  o n c e  a  b r e a t h  
l e s t  h a d  lie e n  r e f u s e d  n o  o t h e r  c h e m ic a l  
t e s t  w o u ld  b e  a l lo w e d  A n c h o r n g e  v. ( J o b e r ,  
S u p . C t .  O p . N o  1824 ( F i le  N o s  3 8 2 7 , 
4 0 1 6 . 4 0 3 7 . 4 0 4 6 ) ,  5 9 2  I 12 d  1 18 7  (19791

In  p r o s e c u t in g  a  c h a r g e  o f  o p e r a t i n g  n 
m o to r  v e h ic le  w h i le  u n d e r  t h e  i n f lu e n c e  o f  
i n to x ic a t in g  l iq u o r ,  la w  e n f o r c e m e n t  
ulTicinlfl c a n n o t  u t i l i z e  t h e  r e s u l t s  o f  a 
b lo o d  a lc o h o l  le n t ,  w h e n  t h e  b lo o d  u s e d  in  
p e r f o r m in g  t h e  te s t  w n s  e x t r a c t e d  f r o m  th e  
a c c u s e d  a g a i n s t  hiB  o r  h e r  w i l l ,  a f t e r  
r e f u s a l  to  a u b m i t  t o  ii b r e a t h a l y z e r  e x a m ­
i n a t io n .  A n c h o rn g e  v ( J e b e r .  S u p  C t. O p  
N « . 1824 ( F i le  N o s  3 8 2 7 ,  4 0 1 6 .  4 0 3 7  
4 0 4 6 1 , 5 9 2  P  2 d  1 1 8 7 (1 9 7 9 1 .

" C h e m i c a l  t e a t "  m e a n s  « n y  c h e m i c a l  
t e a l .  — T h e  la n g u a g e  o f  A S  2 8 .3 5 .0 3 2 (n l  
s t a t i n g  t h a t  e f l e r  r e fu s n l  lo  s u b m i t  to  a  
te a t  o f  t h e  b r e a t h ,  "n  c h e m ic a l  t e s t  s h n l l  
n o l  ho  g iv e n ."  m e a n s  a n y  c h e m ic a l  t e a t ,  h e  
i t  o f  t h e  b r e n th ,  b lo o d , u r i n e  o r  o t h e r w is e ,  
a n d  n o l  j u s t  n  c h e m ic a l  l e s t  o f  t h e  b r e a t h  
A n c h o ra g e  v . ( J r I te r .  S u p  C l O p . N o  1824 
( F i le  N uh 3 8 2 7 . 4 0 1 6 . -IIKI7. 4 0 4 6 1 . 5 9 2  
I* 2 d  I1 8 7 ( 1 9 7 9 »

A l a s k a  l e g i s l a t u r e  h a s  s p e c i f i e d  t h e  
f o u n d a t i o n a l  f a r t s  n r r e a s a r y  f u r  t h e  
a d m i s s i b i l i t y  n f  n  c h e m i c a l  a n a l y s i s  n f

b r e a t h  in  s u b s e c t io n  t i ll  W e s te r  v . S la t e .  
S u p  C t  O p  N o  110 6  ( F i le  N o  2 1 5 9 1 .5 2 8  
I*.2 d  1 1 7 9  (1 9741 , c e r t  d e n i e d .  4 2 3  U .S  
8 3 6 . 9 6  S . C t .  6 0 . 4 6  I. K d 2 d  5 4  (1 9 7 5 ) .

T h i a  s e c t i o n  d o e s  n o t  s p e c i f y  t h e  
m e t h o d  o f  p r o o f  o f  t h e  f o u n d a t i o n a l  
f a c t a ,  w h ic h  is  c o n tro l le d  b y  t h e  a p p l ic a b le  
r u l e s  o f  e v id e n c e  W e s te r  v  S t a t e ,  S u p . C l.  
0 i i . N o  1 1 0 6  I F i le  N o. 2 1 5 9 ) .  5 2 8  I* 2d  
1 1 7 9 1 1 9 7 4 ) , c e r t  d e n ie d . 4 2 3  IJ S  8 3 6 , 9 6  
S  C t .  6 0 .  4 6  I,. E d . 2 d  54  (1 9 7 5 ) .

R ig i d  p r o o f  o f  s u c h  f a c t a  n o t  
r e q u i r e d .  — W ith  t h e  i n c r e a s in g  o ccep- 
l a u r e  u n d  r e l i a b i l i t y  o f  t h e  b r e a t h a l y z e r  
b u s  c o m e  n r r ln x n t  io n  o f  a n y  n o t io n  o f  r ig id  
p ro o f  o f  f o u n d a t io n a l  f a c ta . W e s te r  v 
S t a l e .  S u p  C l.  O p  N o . 1 1 0 6  ( F i le  N o  
2 1 5 9 * , 5 2 8  P .2 d  1 179 (1 9 7 4 ) , c e r t ,  d e n ie d .  
4 2 3  U  S  8 3 0 . 9 6  S  C l  6 0 . 4 6  L  E d . 2 d  54 
(1 9 7 5 )

E f f e c t  o f  l a s t  s e n t e n c e  o f  r  j b a e c t i o n
(d ) .  — T h e  lu s t  s e n te n c e  o f  a u l ia e c t io n  <d) 
m e r e ly  d e f in e s  t h e  e l e m e n t s  t h a t  m u s t  b e  
p ro v e d  b e f o re  b r e a th a ly z e r  t e s t  r e s u l t s  
m a y  Ih» a d m i t t e d  in to  e v id e n c e , i t  d o e s  n o t  
r n u k e  th o s e  r e s u l t s  u n a s s a i l a b le  In d e e d , 
t h e  s t a t u t e  c r e a t e a  o n ly  n p r e s u m p t io n  o f  
t h e  t e s t a  v a l id i t y  K e e l v. S t a t e .  S u p  C l.  
O p  N o . 2 0 6 3  ( F i le  N o  4 4 0 8 ). 6 0 9  P  2 d  5 5 5  
0 9 8 (1 ) .

C o m p l i a n c e  w i t h  " H r e a t h a l y z e r  
O p e r a t i o n a l  C h e c k l i s t "  r e q u i r e d .  — 
T h e  u p p r o v e d  m e th o d s  o f  a d m i n i s te r i n g  
th e  h r e n lh n l y z e r .  e s t a b l i s h e d  b y  t h e  
D e p a r t m e n t  o f  H e a l th  a n d  S o c in l  S e r v ic e s  
in  a c c o rd  w i t h  s u b s e c tio n  (d ) o f  t h i s  s e c ­
t io n , a r e  s e t  f o r th  in  7 A la s k a  A d m i n i s t r a ­
t iv e  C o d e , $ 3 0  0 2 0  C o m p le tio n  o f  t h e  

H r e a t h a l y z e r  O p e r a t io n a l  C h e c k l i s t "  is  
t h e  f i r s t  o f  13 p ro c e d u re s  e s t a b l i s h e d  fo r 
p r o p e r  t e a t  a d m in i s t r a t i o n  C o m p le t io n  o f  
t h e  c h e c k l ia t  i s  r e q u ir e d  u n d e r  s u b s e c t io n  
t ill  o r  t h i a  s e c l io n ;  h o w e v e r ,  a b s o lu t e  c o m - 
p l in n r e  in  c o m p le t in g  th e  c h e c k l i s t  i s  n o l  
r e q u i r e d  in  o r d e r  to  r e n d e r  I h e  t e s t  r e s u l t s  
v a l id  a n d  a d m is s ib le  in  e v id e n c e  O v e so n  
v M u n ic ip a l i ty  n l A n c h o rn g e . S u p  C l  O p  
N o  1 5 5 4  ( F i le  N o  3 4 3 4 ) . 5 7 4  I* 2 d  8 01  
(1 9 7 8 )

E f f o r t  o f  c o m p l i a n c e  w i t h  
" H r e a t h a l y z e r  O p e r a t i o n a l  C h e c k l i s t " .

T h e  " H r e n lh n ly z e r  O p e r a t io n a l  
t 'h o t  k liN t"  ih a  s im p l i f ie d  m e th o d  o f  c s tu b
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b u ll in g  t h e  a d m i s s i b i l i t y  o f  t h e  e v id e n c e  I t  
f u r n is h e d  t h e  c o u r t  w i th  a  c l e a r  re c o rd  
H in t a l l  t h e  s u b s t a n t i v e  t e s t  p r o c e d u re *  
w e r e  a c c o m p l i s h e d , t h e r e b y  m in im iz in g  
t h e  p o s s ib i l i t i e s  o f  h u m a n  e r r o r  a n d  fa ile d  
m e m o ry  T h i s  t h e n  w a r r a n t s  t h e  p r e s u m p ­
t io n  u n d e r  s u b s e c t io n  (d )  o f  t h i s  s e c tio n  
t h a t  t h e  r e s u l t s  a r e  v a l id  w i t h o u t  u n y  
a d d i t i o n a l  s h o w in g  o f  f o u n d a t io n a l  f a c t s  I f  
t h e  c h e c k l i s t  i s  n u t  c o m p le te ,  t h e  p r e s u m p ­
t io n  o f  v u id i ty  is  in a p p l i c a b le  H u t i t  d o e s  
n o t  n e c e s s a r i ly  fo llo w  t h a t  t h e  t e s t  r e s u l t s  
a r e ,  t h e r e f o r e ,  a u t o m a t i c a l l y  i n a d m i s s i ­
b le  O v e s o n  v. M u n ic ip a l i t y  o f  A n c h o r a g e .  
S u p  CT O p . N o  1 5 5 4  ( F i le  N o . 3 4 3 4 ) .  5 7 4  
P .2 d  80S  11 9 7 8 ).

W h e r e  t h e r e  h a s  b e e n  s u b s t a n t i a l  
c o m p l i a n c e  w i t h  t h e  " H r e a t h a l y z e r  
O p e r a t i o n a l  C h e c k l i s t "  p r o v i s i o n  o f  7 
A  A C  f  3 0 .0 2 0 (1 ) ,  a n d  w h e re  t h e  r e c o rd  
d e m o n s t r a te s  t h a t  t h e  t e s t  w a s  p r o p e r ly  
p e r fo rm e d , t h e  t e s t  r e s u l t s  o r e  a d m is s ib le  
u n d e r  s u b s e c t io n  Id ) o f  t i n s  s e c lio n . 
O v e so n  v. M u n ic ip a l i t y  o f  A n c h o ra g e , S u p . 
C l.  O p  N o . 1 5 5 4  ( F i le  N o  3 4 3 4 1 . 5 7 4  I*.2 d  
8 01  (1 9 7 8 ) .

W h e r e  t h e  c h e c k l ia t  fo r  a d m i n i s te r i n g  
t h e  h r e a t h a l y z e r  t e s t  w n s  c o m p le te  h i l t  fo r 
o n e  c h e c k m a r k ,  a l l  o t h e r  p e r t i n e n t  d a t a  
w e re  f i l l e d  in ,  a n d  th e r e  w a s  
u n c o n t r o v e r t c d  te s t im o n y  t h a l  t h e  o te p  in  
q u e s t io n  w a s  p e r f o r m e d  d e s p i t e  t h e  f a i l u r e  
to  c h e c k  o f f  t h e  b ox  r e p r e s e n t i n g  t h a t  s t e p ,  
o n c e  t h e  t r i e r  o f  f a c t  b e l ie v e d  t h e  e v id e n c e  
t h a t  t h e  s t e p  in  q u e s t io n  w a s  p e r f o r m e d ,  a  
p r o p e r  f o u n d a t io n  w h s  l a id  to  f in d  ( h e  
r e s u l t s  v a l id  u n d e r  s u b s e c tio n  (d )  o f  t h i s  
ae c tio n . O v e s o n  v . M u n ic ip a l i ty  o f  
A n c h o ra g e , S u p  C t.  O p . N o  1554 ( F i le  N o  
3 4 3 4 ). 5 7 4  P  2 d  8 01  (1 9 7 8 ) .

C o m p l ia n t - * ,  w i t h  t h e  1 5 - m l n u t e  
o b s e r v a t i o n  p c : ' o d  o f  7  A A C  
I  3 0 .0 2 0 (2 )  p r i o r  t o  t h e  a d m i n i s t r a t i o n  
o f  t h e  b r e a t h a l y z e r  t e a t  i s  a r e q u i r e m e n t  
fo r t h e  a d m is s ib i l i t y  o f  t h e  t e s t  r e s u l t s .  
W e s te r  v . S t a t e ,  S u p  C t .  O p  N o  1 1 0 6  
( F i le  N o . 2 1 5 9 ) , 5 2 8  P .2 d  1 1 7 9 11 9 7 4 ). c e r t ,  
d e n i e d .  4 2 3  U .S . B 3 6 ,9 6 S  C t 6 0 .4 6 1 ,  E d . 
2 d  54  (1 9 7 5 ) .

W h e r e  a u b a t a n t i a l  c o m p l i a n c e  w i t h  
t h e  1 5 - m i n u t e  p r o v i s i o n  i s  e s t a b l i s h e d  
o n  t h e  r e c o r d ,  a  p r in u i  fa c ie  s h o w in g  o f  
t h e  f o u n d a t io n a l  f a c t  o f  t h e  o b s e r v a t io n  
p e r io d  n e c e s s a r y  to  e s t a b l i s h  a d m is s ib i l i t y  
i s  s a t i s f ie d .  W e s te r  v S l a t e .  S u p  C t  O p . 
N o  1 1 0 6  I F i le  N o  2 1 5 9 ) . 5 2 8  P 2 d  1 1 7 9  
1 1 9 7 4 ) ,c e r t . d e n i e d . 4 2 3  U S  8 3 G .9 6 S  C l 
6 0 . 4 6  L  E d  2d  5 4  (1 9 7 5 ) , O v e s o n  v 
M u n ic ip a l i ty  o f  A n c h o r a g e .  S u p  C t  O p  
N o  155 4  ( F i le  N o  3 4 3 4 ) .  5 7 4  P  2 d  HOI 
(1 9 7 8 ) .

A  c l e r i c a l  e r r o r  b y  t h e  h r e a t h a l y z e r

t e s t  o p e r a t o r  o u g h t  n o t  t o  r e n d e r  t h e  
r e s u l t s  i n a d m i s s i b l e  w i t h o u t  a  s h o w in g  
t h a t  t h e  v a l id i t y  u f  t h e  r e s u l l a  is  t a i n t e d  
O v e s o n  v M u n ic ip a l i ty  o f  A n c h o ra g e . S u p  
C t.  O p  N o  1 5 5 4  (F i le  N o  3 4 3 4 ) . 5 7 4  P  2 d  
8(11 11978).

M e r e  a s s e r t i o n  t h a t  I n g e s t i o n  w a a  
h y p o t h e t i c a l l y  p o s s i b l e  o u g h t  n o t  t o  
v i t i a t e  t h e  o b s e r v a t i o n  p e r i o d  
f o u n d a t io n a l  f a c t  so  a s  to  r e n d e r  t h e  
b r e a th n ly z e r  t e s t  r e s u l l a  in a d m is s ib le .  
W e s te r  v . S t a t e ,  S u p  C t .  O p  N o . 110 6  
( F i le  N o . 2 1 5 9 ) . 5 2 8  P .2 d  1 1 79  (1 9 7 4 ) ,  c e r t  
d e n ie d .  4 2 3  U .S  8 3 6 .9 6  S . C t  6 0 .4 6  L  E d . 
2 d  5 4  (1 9 7 5 ) .

P e r s o n a l  t e s t i m o n y  n o t  n e c e s s a r y  a s  
t o  b r e a t h a l y z e r  c a l i b r a t i o n  o r  a m p o u l e  
c e r t i f i c a t i o n .  — W h i le  i l  i s  r e q u i r e d  t h a t  
a  q u a l i f i e d  w i tn e s s  e x p l a in  t h e  f u n c t io n a l  
e f fe c t  o f  t h e  c h e m ic a l  t e s t i n g ,  p e r s o n a l  t e s ­
t im o n y  is  n o t  r e q u i r e d  a s  to  t h e  c a l i b r a t i o n  
o f  t h e  i n s t r u m e n t  o r  t h e  a c c u r a c y  o f  t h e  
a m p o u le s  W e s te r  v . S t a t e ,  S u p .  C l .  O p . 
N o  1 1 0 6  ( F i le  N o  2 1 5 9 ) .  5 2 8  l». 2 d  1 1 7 9  
(1 9 7 4 » . c e r t ,  d e n i e d .  4 2 3  U  S  8 3 6 .9 6  S  C t.  
6 0 .  4 6  L  E d . 2 d  5 4  (1 9 7 5 ) .

A  d e f e n d a n t  c a n  g u a r a n t e e  t h e  
r e l i a b i l i t y  o f  t h e  r e a u l t a  o f  a  
b r e a t h a l y z e r  t e s t  b y  r e t e s t i n g  t h e  
a m p o u l e s .  T h e  a m p o u le s  a r e  p r e s e r v e d  
a n d  t h e  a m o u n t  o f  f lu id  a n d  t h e  c h e m ic a l  
c o m p o s i t io n  o f  t h e  c o n t r o l  a m p o u le  a r e  n o t  
s i g n i f i c a n t ly  a l t e r e d  b y  p e r f o r m a n c e  o f  th o  
t e s t  O v e s o n  v. M u n ic ip a l i ty  o f  A n c h o r a g e ,  
S u p .  C t  O p . N o . 1 654  ( F i le  N o . 3 4 3 4 ) ,  6 7 4  
P  2 d  8 01  (1 9 7 8 ) .

D e f e n d a n t  s h o u l d  b e  p e r m i t t e d  t o  
c h e c k  t h e  s p e c i f i c  a m p o u l e s  u s e d  in  
h i s  b r e a t h a l y z e r  t e s t .  !« n u d e rd n lc  v. 
S t a l e ,  S u p . C l  O p  N o . 1254 ( F i le  N o. 
2 7 6 1 ) . 5 4 8  P .2 d  3 7 6 ( 1 9 7 6 ) .

S i n c e  t h e y  c o u l d  b e  e v i d e n c e  o f  p r o ­
p r i e t y  o f  l e s t .  — T h e  le a t  a n d  r e f e r e n c e  
a m p o u le s  c o u ld  Ik* p r o b a t iv e  e v id e n c e  o f  
t h e  p r o p r ie ty  o r  im p r o p r ie ty  o f  t h e  
b r e a t h n l y z e r  t e s t .  L a u d e r d a le  v . S t a t e .  
S u p . C l .  O p . N o  1254 ( F i le  N o . 2 7 6 1 ) .  5 4 8  
P. 2 d  3 7 6 (1 9 7 6 1 .

D e n ia l  o f  r i g h t  t o  a n a l y z e  c o m p o -  
n e n t s  ia  r e v e r s i b l e  e r r o r .  —  W h e r e  
d e f e n d a n t  w n s  c h a r g e d  w i th  o p e r a t i n g  n 
m o to r  v e h i r l f  w h i le  in to x ic a t e d ,  d e n i a l  o f  
t h e  r i g h t  t o  m a k e  a n  a n a l y s i s  o f  s o m e  o f  
I h e  c o m p o n e n ts  o f  t h e  h r e a t h a l y z e r  
in n c h m e . t h a t  i s  lo  s a y ,  to  " c r o s s - e x n m in e "  
t h e  r e s u l t s  o f  I h e  t e a t ,  w o u ld  Ik? r e v e r s i b l e  
e r r o r  w i th o u t  a n y  n e e d  fo r  a  s h o w in g  n f  
p re ju d ic e  It w o u ld  b e  n d e n ia l  o f  a  r i g h t  to  
o f a i r  t r u i l ,  u n d  u  f a i r  t r i a l  is  e s s e n t i a l  to  
o f fo rd m g  a n  lic e n s e d  d u e  p ro c e s s  o f  la w . 
I ^ iu d e r d n le  v S l a t e .  S u p  C t  O p . N o  1 254  
iF i l e  N o  2 7 6 I I .  5 1 8  P 2 d  3 7 6  1 19 7 6 )
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D i s c r e t i o n  o f  d i s t r i c t  c n u r i  p r o p e r l y  

e x e r c i s e d  I n  r e q u i r i n g  p r o d u c t i o n  o f  
a m p o u l e s  u s e d  I n  b i e a l h a l y x e r  t e n t .  — 
S e e  I j u d r n l n l c  v. S t n t e ,  S lip  C l  O p  N o  
1 254  ( F i le  N o  2 7 6 1 1 , M H  P  2 d  3 7 6 1 1 9 7 6 1  

D i s t r i c t  c o u r t  w a n  c o r r e c t  i n  s u p -  
p r e e n i n g  r e a u l l s  o f  b r e a t h a l y z e r  t e n t  
w h e r e  s l a t e  u n c b k -  t o  p r o d u c e  
n m jK /u lc n  u s e d  i n  l e a l  — S e e  L a u d e r d a le  
v . S l a t e ,  S u p . C t .  0»»  N o . 3 2 M  (F i le  N o  
2 7 6 1 ) ,  M B  P .2 d  3 7 6  «-.5761 

R u l e  a n n o u n c e d  g e n e i a l l )  l o  h a v e  
p r o s p e c t i v e  e f f e c t  h u t  a i m  I n  h a v e  p a r ­
t i a l  r e t r o a c t i v e  e f f e c t .  -  S e e  L s u d e r d a l*  
v  S t a t e .  S u p  C l .  O p  N o . 1 2 6 4  (FM.v N o  
2 7 6 1 1 . M B  P .2d  3 7 L  (1 9 7 6 1  

T h i a  s e c t i o n  c o n t a l n n  n o  r e q u i r e ­
m e n t  i n a t  a d v i c e  o f  t h e  r i g h t  l o  o b t a i n  
a n  I n d e p e n d e n t  h l o o d  a l c o h o l  t e s t  b e  
g i v e n ,  n n d  i t  i s  n o t  r e q u i r e d  b y  a n y  p r o v i ­
s io n  o f  t h e  s l a t e  o r  f e d e r a l  c o n s t i t u t i o n .  
P a l m e r  v . S t a l e ,  S u p  C t .  O p  N o . 2 0 0 2  
( F i le  N o  36511 , 6 0 4  P .2 d  1 1 0 6  11979* 

C r o s s - e x a m i n a t i o n  I m p r o p e r l y  r e ­
s t r i c t e d .  -  In  a  p r o s e c u t io n  fo r  o p e r a t io n  
o f  a  m o to r  v e h ic le  w h i l e  in to x ic a t e d ,  t h e  
c o u r t  im p r o p e r ly  r e s t r i c t e d  d e f e n d a n t 's  
c r o M - e x n m in a t io n  o f  t h e  p e r s o n  w h o  
a d m i n i s te r e d  th e  b r e a t h a l y z e r  t e s t  w h e n  it 
s u s t a i n e d  t h e  s t a l e ’s  o b je c tio n  to  d e f e n ­
d a n t ’s  l i n e  o f  i n q u i r y ,  w h e r e  d e f e n d a n t  
w n s  s e e k in g  t h r o u g h  h i s  a t t e m p t e d  q u e s ­
t i o n in g  to  ro i s e  d o u b t s  in  t h e  j u r y ’s  m i iw  
r e g a r d i n g  th e  r e l i a b i l i t y  o f  t h e  t e s t .  K e e l o . 
S t a l e .  S u p  C t O p  N o  2 0 6 3  ( F i le  N o  
4 4 0 8 ) ,  6 0 9  P  2 d  5 5 6  119801 

P r e s u m p t i o n  i n  b r e a t h a l y z e r  r e s u l t ,  
—  U n d e r  t h e  w o r d in g  o f  t h i s  s e c tio n , t h e  
h r e a t h a l y r e r  r e s u l t  i s  d e a r l y  v ie w e d  n s  t h e  
p r e s u m p t iv e  e q u i v a l e n t  o f  t h e  a m o u n t  o f  
n lc o h o l  in  t h e  p e r s o n ’s  h lo o d  “ e l  t h e  t im e  
a lle g e d '* ; i n  o t h e r  w o r d s ,  a t  t h e  t im e  t h n t  
t h e  o f f e n s e  w a s  c o m m i t te d ,  n o t  j u s t  w h e n  
t h e  b r e a t h a l y z e r  e x a m in a t io n  w a s  a d m i n ­
i s te r e d  l \» y le  v S l a t e .  C l  A p p  U p  N o . 4 3  
( F i le  N o  51151. 6 3 3  P .2 d  3 0 0  <1981*.

S u b s t a n t i a l  c o m p l i a n c e  w i t h  r e g u ­
l a t i o n s .  -  U n d e r  s u b s e c t io n  (d». e v e n  i f  
t h e  s t a t e  d o c s  n o l  s t r i c t l y  c o m p ly  w i th  t h e  
r e g u la t io n s ,  it  e n n  s t i l l  s h o w  t h a t  i t  h n a  
s u b s t a n t i a l l y  r o m p l i e d  w i th  t h e  r e g u ­
l a t i o n s  i n  o r d e r  t o  e s t a b l i s h  o  s u f f ic ie n t  
f o u n d a t io n  lo  n d m i t  t h e  b m i t h a l y z c r  
e x a m in a t io n  A h s o g a e k  v  S l a t e .  C t A p p  
U p  N o  147 I F i le  N o  6 6 6 1 1. 6 5 2  P  2 d  5 0 5  
(1 9 8 2 1

R e s u l t s  o f  t h e  b r e a t h a l y z e r  t e s t  w e re  
a d m is s ib le  e v e n  t h o u g h  t h e  re c o rd s  fo r  t h e  
b r e a t h a l y z e r  i n s t r u m e n t  a l lo w e d  t h a t  i t  
h a d  b e e n  c a l ib r a t e d  a t  a n  i n t e i v a l  o f  61 
d a y s  i n s te a d  o f  w i t h i n  6 0  d a y s  a n  r e q u ir e d  
b y  7  A A C 4  3 0  0 5 0  A h s o g a e k  v S tn t e .  C t

A p p  U p  N o  147 i F i l e  N o  6 6 0 I t .  6 5 2  I # 
6 0 5  119821

B r e a t h a l y z e r  p a c k e t  a d m i s s i b l e  a s  
e v i d e n c e .  — T h e  a d m is s io n  o f  t h e  
b r e a t h n l y z e r  p a c k e t  n s  n  f o u n d a t io n  fo r th e  
i n t r o d u c t io n  o f  b r e a t h a l y z e r  e v id e n c e  in  a  
d r u n k  d r iv in g  e s s e  is  t h e  i n t r o d u c t io n  o f  n 
p u b l i c  re c o rd  o f  f a c tu a l  O n d m g H  re c o rd e d  
in  t h e  r e g u la r  c o u r s e  o f  o f f ic ia l  b u s in e s s ,  
m a d e  in d e p e n d e n t ly  n r .d  w e ll  in  a d v a n c e  
o f  a n y  p a r t i c u l a r  p iu a e c u t io n .  n n d  d o e s  n o t  
v io l a t e  t h e  d e f e n d a n t ’s  r i g h t  to  c o n f r o n ts -  
l i a r  u n d e r  t h e  6 t h  a m e n d m e n t  S l a t e  v. 
H u g g in s ,  C l  A p p . O p  N o  127 ( F i le  N o s. 
6 5 3 5 .  6 5 9 5 ) .  6 5 9  P 2 d  6 1 3  (19821

D o c u m e n ts  r e f e r r e d  lo  a s  n b r e a t h a l y z e r  
p a c k e t  w e re  a d m is s ib le  u n d e r  t h e  p u b l ic  
r e c o r d s  e x c e p t io n  to  t h e  h e a r s a y  r u l e  
S t a l e  v . H u g g in s ,  C t. A p p . U p  N o  127 
( F i le  N o s  6 5 3 5 . 65 9 5 1 , 6 5 9  P .2 d  6 1 3  
(1 9 8 2 1

E f f e c t  o f  n l c o h o l  c o n s u m p t i o n  a f t e r  
a c c i d e n t  I s  J u r y  q u e s t i o n .  — T h o  i s s u e  o f  
w h f i h o r  a n d  to  w h a t  e x t e n t  d e f e n d a n t 's  
c o n i u m p t i o n  o f  a lc o h o l  n f t e r  t h e  a c c id e n t  
h u t  I te fo re  a  h r e a t h a l y z e r  e x a m in a t io n  
n fT .'c te d  h i s  b r e a t h n l y z e r  r e s u l t  w a s  a 
q i e s t i o n  w h ic h  w a s  p ro p e r ly  l e f t  fo r t h e  
j  i t y  D o y le  v. S to l e ,  C l  A p p  O p . N o  43  
• F i l e  N o ' 5 1 1 5 1 , 6 3 3  P  2 d  3 0 6  (1 9 8 1 ) .

/ .  p p l i e d  in  C a t l e t t  v  S tu t e  S u p  C t  U p  
N o  1 7 5 2  ( F i le  N o  3 2 1 3 * , 5 8 5  P .2 d  5 5 3
(1 9 7 8 ) ;  E r ic k s o n  v M u n ic ip a l i ty  o f  
A n c h o r a g e .  C t .  A p p  O p  N o  2 3 8  (F i le  N o  
7 0 5 8 ) .  6 6 2  I* 2 d  9 6 3  119831.

Q u o t e d  in  G o d w in  v  S tn t e .  S u p  C l.  O p  
N o  1 2 7 6  ( F i le  N o  2 7 9 3 ) ,  5 5 4  P .2 d  4 5 3  
1 19761, S im p s o n  v M u n ic ip a l i ty  o f  
A n c h o r a g e .  C l.  A p p . U p  N o  5 7  (F i le  N os. 
’9 4 5 . 4 9 ( 6 ,  5 2 8 8 ) .  6 3 5  P 2 d  1197 (1 9 8 1 ) ; 

C o o le y  v . M u n ic ip a l i t y  o f  A n c h o ra g e . C t  
A p p  O p  N o  114 ( F i le  N o s  5 8 5 9 . 6 1 1 2 . 
61 i l l ,  » ;*9 I '  2d  2 5 1  (1 9 8 2 ) .

S t a t e d  i n  W r e n  v . S ta t e ,  S u p .  C l  O p . 
N o  1 5 9 8  ( F i le  N o  3 1 5 6 ) ,  5 7 7  I* 2 d  2 3 5  
11978* L y le  v . S tn t e ,  S u p  C t  O p  N o . 1944 
( F i le  N .v  3 1 6 2 ) . 6 0 0  I* 2 d  135 7  (1 9 7 9 ) ; 
O ’L e a r y  * S t a t e .  S u p  C t.  U p , N o  2 0 0 3  
( F i le  N o  3 4 6 6 ) ,  6 0 4  l».2d 1 099  1 19791. 
M u n ic ip a l i t y  o f  A n c h o rn g e  v S e r r a n o .  C t. 
A p p  O p  N o  1 15  ( F i le  N o s  6 4 4 7 ,6 7 2 4 ,  
6 7 2 5 ) .  6-19 I* 2 d  2 5 6  (1 9 8 2 )

C i t e d  in  S u l l i v a n  v M u n ic ip a l i t y  o f  
A n c h o r a g e .S u p  C t  O p  N o  1 6 1 7 ( F i le N o  
3 3 5 7 ) .  5 7 7  P 2 d  1 0 7 0  11 9 78). R e e v e s  v. 
S to l e .  S u p  C t U p . N o  1924 ( F i le  N o  
3 1 6 1 1, 5 9 9  I* 2 d  7 2 7  119 7 9 1 N y g r e n  v 
S t a t e .  S u p  C t  U p  N o  2 1 6 4  ( F i le  N o  
4 2 1 9 ) .  6 1 6  1*2.1 2 0  (I9 N 0 ), G r a h a m  v 
S t a t e ,  S u p  C l  U p  N o  2 4 0 3  ( F i le  N n  
4 0 9 2 ) .  63.1 I* 2 d  211  11 9 8 11. M o r r is  v 
F a r l e y  E n t e r s  , In c  , S u p  C l O p  N o  2 6 3 6
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28.35.034 M i iM i l !  V f. i i i c i .k s § 28.35.034
( F i le  N o s  6 0 1 3 . 6 0 4 2 ) .  6 6 1  I* 2 d  167 
(1 9 8 3 ) ;  I’e n a  v S t a t e ,  C t  A p p  U p  N o  2 4 5  
( F i le  N o  6 1 7 4 ) ,  6 6 4  P  2 d  1 6 9  (198.11

I I

©

C o l l a t e r a l  r e f e r e n c e s .  — 7 A  A m  J u r  
2 d , A u to m o b i le s  a n d  H ig h w a y  T ra f f ic ,  
80 3 6 1 .  3 7 5  to  3 8 0  

6 1 A  C  J  S . .  M o to r  V e h ic le s ,  i  6 3 3 (2 )  
A d m is s ib i l i ty  a n d  w e ig h t  o f  e v id e n c e  

b a a e d  o n  s c ie n t i f i c  l e s t  fo r  in to x ic a t io n  o r  
p r e s e n c e  o f  a L o h o i  in  s y s t e m .  1 27  A l.K  
1 5 1 3 , 1 5 9  A L R  2 0 9  

D e g r e e  o r  n a t u r e  o f  i n to x ic a t io n  fo r  
p u r p o s e s  o f  s t a t u t e  m a k in g  i t  n c r im in a l  
o f f e n s e  t o  o p e r a t e  a n  a u to m o b i l e  w h i le  in  
l h a t  c o n d i t io n ,  1 42  A L R  5 5 5 .

V a l id i t y ,  c o n s t r u c t io n ,  a n d  a p p l ic a t io n  
o f  l e g i s l a t i o n  c r e a t i n g  p r e s u m p t io n  o f  
i n to x ic a t io n  o r  t h e  l ik e  f r o m  p r e s e n c e  n f  
s p e c if ie d  p e r c e n ta g e  o f  a lc o h o l  in  h lo o d , 4 6  
A L R 2 d  1 1 7 6 , 16  A L R 3 d  7 4 8 .

Q u a l i f i c a t i o n  a s  e x p e r t  t o  t e s t i f y  a s  to  
f i n d in g s  o r  r e s u l t s  o f  o c ie n ti f ic  t e s t  to  
d e t e r m in e  n lc o h o lic  c o n t e n t  o f  b lo o d , 77  
A L R 2 d  971

C o n s t i t u t i o n a l  r i g h t  o f  o n e  c h a r g e d  w i th  
i n to x ic a t io n  to  s u m m o n  a  p h y s ic ia n  a t  
a c c u s e d 's  o w n  e x p e n s e  l o  m a k e  l e s t  fo r 
a lc o h o l in  s y s te m , 7 8  A I .R 2 d  9 0 5 .

A d m is s ib i l i ty  in  c r im in a l  c a s e  o f  b lood  
a lc o h o l  t e s t  w h e re  b lo o d  w a s  t a k e n  fro m  
u n c o n s c io u s  d r iv e r ,  7 2  A L R 3 d  3 2 6 .

N e c e s s i ty  a n d  s u f f ic ie n c y  o f  p r o o f  ( h o t  
t e s t s  o f  b lo o d  a lc o h o l c o n c e n t r a t i o n  w e re  
c o n d u c te d  in  c o n f o rm a n c e  w i th  p re s c r ib e d  
m e th o d s .  9 6  A L R 3 d  7 4 5 .

A d m is s ib i l i ty  in  c r im in a l  c a s e  o f  b lood  
a lc o h o l  l e s t  w h e r e  b lood  w a s  t a k e n  d e s p i te  
d e f e n d a n t ’s  o b je c tio n  o r  r e f u s a l  to  s u b m it  
tu  t e s t ,  14 A L R 4 th  6 9 0 .

D e s tr u c t io n  o f  a m p o u le  u s e d  in  a lc o h o l 
b f e a t l i  t e s t  o s  w a r r a n t i n g  s u p p r e s s io n  o f  
r e s u l t  o f  t e s t ,  19 A L I H lh  6 6 9

See. 28.35.034. Surrender o f license o r permit. A person wiio.se 
license or permit to operate or drive n motor vehicle hns been revoked 
under AS 28.15.1C5 or AS 28.15.181 hIiuII surrender the license or 
permit to the department on receipt of notice of the rcvocntion. After 
the period of revocation has expired, the person may mnke application 
for a new license oh provided by Inw. (§ I ch 83 SLA 1909; am § 14 ch 
129 SLA 1980; am 8 21 ch 77 SLA 19831

e i

E f f e c t  o f  a m e n d m e n t s .  — T h e  198 0  
a m e n d m e n t  i n s e r t e d  " o p e r a t e  o r "  i n  i h e  
f i r s t  s e n t e n c e  

T h e  1 9 8 3  a m e n d m e n t  in  t h e  f i r s t  s e n ­
te n c e  d e l e te d  " s u s p e n d e d  o r "  p re c e d in g  
" r e v o k e d ,"  r e v is e d  th e  i n t e r n a l  r e fe r e n c e ,

a n d  m n d e  n  m in o r  w o rd  c h a n g e ;  d e le te d  
t h e  f o r m e r  s e c o n d  s e n te n c e ,  r e g a r d in g  a 
t h r e e - m o n th  s u s p e n s io n  o f  B n o p e r a to r 's  
lic e n a e ;  u n d  in  t h e  l a s t  s e n t e n c e  s u b s t i ­
t u t e d  " p e r io d  o f  r e v o c a t io n "  fo r  " th r e e  
n io u th H ' p e r io d  "

N O T E S  T O  D E C I S I O N S

Q u o t e d  in  G r a h a m  v. S t a l e .  S u p  C t. 
O p  N o  2 4 0 3  ( F i le  N o  4 0 9 2 1 .6 3 3  I* 2 d  2 1 1 
(1 9 8 1 )

C i t e d  in  A n c h o rn g e  v G e b e r .  S u p  C t

O p . N o . 1824 lF i l e  N o s  4 0 1 6 , 4 0 3 7 , 3 8 2 7 , 
4 0 4 6 ) .  6 9 2  I* 2 d  1 1 8 7 11 9 79); P e n a  v S tu te .  
C t .  A p p . O p . N a  2 4 5  ( F i le  N o  6 1 7 4 ). 6 6 4  
P  2 d  1 6 9 ( 1 9 8 3 )

s i s

C o l l a t e r a l  r e f e r e n c e s .  — 7 A  A m  J u r  
2 d . A u to m o b i le s  a n d  H ig h w a y  T ra ff ic .  
{ 141.

6 0  C .J .S  , M o la r  V e h ic le s ,  5 164 24
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« 2H.35.035 Ai .amka Statutes 5 28 35 d;io
Sec. 28.35.035. Administration o f chemical tests without 

consent, (al Ifn person is under arrest for an offense arising out of acts 
alleged to have heel) committed while the person was driving a motor 
vehicle while intoxicated, nnd that arrest results from an accident that 
causes deulh or physical injury to another person, a chemical test may 
be administered without the consent of the person arrested to deter­
mine the amount of olcohol in that person's breuth or blood.

(b) A person who is unconscious or otherwise in u condition 
rendering that person incopuLle of refusal is considered not to have 
withdrawn the consent provided under AS 28.35.031<n) and a chemicnl 
test moy be administered to determine the amount of alcohol in that 
person's breath or blood. A person who is unconscious or otherwise 
incapable of refusnl need not tie plnced under arrest before a chemical 
test may be administered.

(cl If a chemicnl leat is administered to a person under (a) or (b) of 
thiB section, that person is not subject to the penalties for refusnl to 
submit lo a chemical test provided by AS 28.35.032 and 28.35.034. 
(§ 21 ch 117 SLA 11)82; am § 22 ch 77 SLA 1983)

E f f o r t  o f  a m e n d m e n t s .  —  T h e  lilH.'l r e v i s e d  t h e  i n t e r n a l  r e f e r e n c e  in  t h e  
a m e n d m e n t  in  s u b s e c t io n  t n l  n u l x l i t u l o d  p r e o e n t  f i ra l  o e n te n c e  a n d  a d d e d  th e  
" a n  o f f e n s e  . d r i v i n g  □ m o to r  v e h ic le "  fo r  p r c n c n l  se c o n d  s e n te n c e  
“ t h e  c r i m r  o f  d r i v i n g "  n n d  in  a u b a e c iio n  <1)1

NOTES TO DECISIONS
S t a l e d  in  C o p e l in  v . S t a l e ,  S u p . C t  O p . N o  2 4 5  tE i le  N o  6 1 7 4 ) , 6 0 4  I ’ 2 d  169  

N o  2 6 1 7  ( F i le  N ob 5 4 6 7 . 57U BI. 2 5 9  I* 2 d  1198.11 
1 2 0 6  ( I9 H 3 I, P e n a  v S t a t e ,  C t  A p p  O p

Sec. 28.35.030. Forfeiture o f motor vehicle, (a1 After • onviction 
of an olfense under AS 28.35.030 nr AS 28.35.032 .nvolving a mutor 
vehicle of a type for which a driver's license is required, the stnte may 
move the court tc order the forfeiture of the motor vehicle involved in 
the commission of the ofTense if the convicted person has been previ­
ously convicted in this or anotherjurisdiction of more thhn one of the 
following offenses or hos more than once been previously convicted of 
one of the following oflenseB:

(1) driving while intoxicated under AS 28.35.030 or another Inw or 
ordinance with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 or an­
other low or ordinance with substantially similor elements.

(b) For purposes of this section, convictions for both driving while 
intoxicated and for refusnl to submit ton chemical lest of brenth under 
AS 28.35.0311a), iT arising out of a single transaction and a single 
nrrest, ore considered one previous conviction.

(c) Upon receipt of a motion for forfeiture, the court shall schedule 
a hearing on the matter and shnll notify the state and the convicted
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•  ft

§ 28.35.037 Mount V kiiii i.km 5 28.35.037

person of the time nnd pince set for the hearing At the hearing, the 
court may order the forfeiture of the motor vehicle if the courl, sitting 
without a jury, determines hy a preponderance of the evidence that the 
forfeiture of the motor vehicle will serve one or more of the following 
purposes:

( 11 deterrence of the convicted person from the commission of future 
offenses under AS 28.35.030;

(2) protection of the safety nnd welfare of the public;
(3) deterrence of other persons who are potential olTenders under AS 

28.35.030; or
(4) exnrcBsion of public condemnation of the serious or aggravated 

nature of the convicted person's conduct.
(d) Upon forfeiture of a motor vehicle the court shnll require the 

surrender of the registration and certificate of title of that motor vehi­
cle. The registration :ind certificate of title shall be delivered lo the 
deportment.

(ei I f not rclenscd under AS 28.35.037, a motor vehicle forfeited 
under this section may be disposed of nt the discretion of the depart­
ment. (§ 23 ch 77 SLA 1983)

Sec. 28.35.037. Remission n f forfeitures, (nl Upon receiving 
notice from the court of the time and place set for a hearing under AS 
28.35.036, the stale shall provide to every person who Lob an ascer­
tainable ownership or security interest in the motor vehicle written 
notice that includes

(1) a description of the motor vehicle;
(2) the time nnd place of the forfeiture hearing;
(3) the legal authority under which the motor vehicle may be 

forfeited;
(4) notice of the right to intervene to protect the interest in the motor 

vehicle.
(b) At the hearing, a person who claims nn ownership or security 

interest in the motor vehicle must establish by a preponderance of the 
evidence that

(1) the petitioner hns an interest in the motor vehicle acquired in 
good faith;

(2) n person other than the petitioner was convicted of the offense 
thnt resulted in the forfeiture; nnd
(3) before parting with the motor vehicle, the petitioner did not 

know or have reasonable cause to believe thnt it would be used in the 
commission of an offense.

(c) If a person satisfies the requirements of (b) of this section, the 
court shall order that nn amount cquul to the value of the petitioner's 
interest in the motor vehicle be paid to the petitioner or Ihe court shall 
order that the motor vehicle be relensed to the petitioner together with 
title to the motor vehicle.
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s 28.35.038 Ai.ahka Statiitkh 5 28.35.040 § 28.35.045 M o r o n  V k i i i i t .k s 5 o»r»
(dl KorfeiUtrc of n motor vehicle under AS 28 .'15.(I.’IG in without 

prejudice to the righto, nnd dues not extinguish the clniiiiH of n creditor 
with un interest in the motor vehicle. (§ 2.') ch 77 SI,A 1988)

See. 28.35,038. Municipal impoundment and forfeiture. 
Notwithstanding other provisions in thiB title, b  municipality inny 
adopt nn ordinance providing for the impoundment or forfeiture of a 
motor vehicle involved in the commission of an ofTense under AS 
28.35.030,28.35.032, or an ordinance with elements substantially sim­
ilar to AS 28..15.030 or AS 28.30.032. An ordinance adopted under this 
section is nol required to be consistent with this title or regulations 
adopted under this title. 1$ 23 ch 77 SLA 1983)

Article 3. fteckless and Negligent Driving.
S e c t i o n

4 0  lt* c k le * a  d r i ’ in g  
4 6  NeKliK«*nl d i . v i n g

Sec. 28.35.030. lieckless driving, (nl A person who drives a motor 
vehicle in the stale in a manner which creates a substantial and 
unjustifiable risk of harm to a person or to properly is guilty of reckless 
driving. A substantial nnd unjustifiable risk in u risk of such a nature 
nnd degree that the conscious disregard of il or a failure to perceive it 
constitutes a gross deviation from the standurd of conduct thal a rea­
sonable person would observe in the situation.

(bl A person convicted of reckless driving is guilty or a misdemeanor 
and is punishnblo by a fine of not more thun $1,000 or by imprisonment 
for not more than one year or by both.

(c) Lawfully conducted automobile, snowmobile, motorcycle or other 
motor vehicle racing or exhibition events are not subject to the provi­
sions of this section (5 50-5-4 ACLA 1949; am § 1 ch 182 SLA 1955; 
am § 1 ch 70 SLA 1951; am § 2 ch 121 SLA 1967; am 5 I ch 13 SLA 
1971; am 5 46 ch 32 SLA 1971; am § 6 ch 74 SLA 19741

N O T F S  T O  D E C I S I O N S

C o d i f i c a t i o n  o f  c o m m o n - l a w  s t a n ­
d a r d  o f  c a r e .  - -  T h i«  s e c tio n  a n d  A S  
2 8  HR 0 4 8 , d t f i n i n i t  r c ik l c s s  a n d  n e g l ig e n t  
d r iv in g ,  d o  n o t  n e t fo r th  p r e c i s e  s t a n d n r d a  
o f  c a r e ,  h u t  m e r e ly  n o t i fy  t h e  u s u a l  
c o m m o n -la w  B ta n d u n l  o f  c r .rc  D a ile y  v. 
L e n o rd . S u p  C t .  O p  N o  2.1(18 I K ile  N il 
46961, 6 2 5  l> 2 d  8 4 9  11 9 8 1 1.

S p e c i f i c  c o n d u c t  n o t  p r o a c r l b e d .  — 
T h is  s e c tio n  n n d  A S  2 8  3 5 .0 4 5 , d e n n i n g  
r e c k le s s  a n d  n e g l ig e n t  d r iv in g .  d »  n o t 
p ro s c r ib e  s p e c if ic  c o n d u c t, b u t  r a t h e r  s t o l e  
t h a t  n p e r s o n  s h n l l  n o t  d r iv e  a  m o to r  v e h i ­

c le  in  a  m a n n e r  w h ic h  c r e a t e s  a n  
u n ju s t i f i a b l e  r i s k  D a ile y  v l e n o r d ,  S u p  
C l .  O p . N o  2 3 0 8 1 Kile N n  4 6 9 6 1 .6 2 5  P .2 d  
8 4 9 -1 9 8 1 1 .

R i s k s  t o  s a f e t y  o f  g e n e r a l  p u b l i c .  —  
R e c k le s s  d r i v i n g  in v o lv e s  r ia k n  to  t h e  
s a f e ly  o f  t h e  p u b l ic  n l  I n r g r .  C o ld e r  v. 
S u i te .  S u p  C l  O p . N o  2 2 2 4  ( F i le  N o  
4 2 9 3 1 .6 1 0  P .2 d  I 0 2 6  H 9H 0I.

A  d e f e n d a n t  w a s  n o t  p l a c e d  I n  
d o u b l e  j e o p a r d y  b y  b in  c o n v ic tio n  o f  t h e  
l e s s e r  in c lu d e d  o fT ense o f  r e c k le a t  d r i v i n g  
n n  n  fe lo n y  c h a r g e  o f  n s s a u l t  w i th  a  d n n -

I I

C f >

6 )

g r r m u i  w e a p o n  e v e n  th o u g h  a  m im ic- 
rn c u n o r  c h a r g e  o f  r r c k lc a *  d r iv in g  h n ti 
a l r e a d y  b e e n  a d j u d i c a t e d  o g n in n t h im  
h c c a u a c ,  a l t h o u g h  t h e  c h a r g e *  a r o s e  o u t  o f  
t h e  s o m e  g e n e r a l  in c id e n t* ,  (h e y  w e re  
b a s e d  o n  d i f f e r e n t  c o n d u c t  d u r i n g  th n t  
i n c id e n t  C s ld e r  v . S t a l e ,  S u p  C t  O p  N o  
2 2 2 4  ( F i le  N o  4 2 9 3 ) .  G I 9 P  2 d  1 0 2 9 (1 9 8 0 ) .

T r o o p e r  a r r i v i n g  a t  a c c i d e n t  s c e n e  
c a n n o t  a r r e a t  f o r  r e c k l e s s  d r i v i n g  
w i t h o u t  w a r r a n t .  — T h e  A ln n k n  le g iid u  
l u r e  h n s  c la s s i f ie d  b o th  rcck lcR S  d r iv in g  
a n d  o p e r a t i n g  o r  d r i v i n g  s n  a u to m o b i le  
u n d e r  t h e  i n f lu e n c e  o f  i n to x ic a t in g  l iq u o r  
a s  m i s d e m e a n o r s  T h u s ,  n s t a t e  t r o o p e r  
w h o  a r r iv e d  a t  n n  a c c id e n t  s c e n e  c o u ld  n o t  
a r r e s t  a  d r i v e r  w i t h o u t  n  w a r r a n t  fo r 
e i t h e r  rc c k le c a  d r i v i n g  o r  d r u n k  d r iv in g  
s in c e  n e i t h e r  c f  t h e s e  o f f e n s e s  w a s  
c o m m it te d  o r  a t t e m p t e d  in  h i*  p re s e n c e .  
L a y  l a n d  v. S t a t e ,  S u p .  C t .  O p . N o. 115(» 
( F i le  N o  2 2 9 4 ) . 5 3 5  P .2 d  1 0 4 3  (1 9 7 6 * . n fT d , 
S u p .  C t  O p . N o  2 7 3 9 . 5 4 9  P .2 d  I1H 2 
(1 9 7 6 ) ,  o v e r r u l e d  o n  o t h e r  g r o u n d s .  C i ty  o f  
A n c h o r a g e  v. G e b e r .  S u p . C t .  O p . N o  1824 
( F i le  N o e . 3 0 2 7 ,  4 0 1 6 ,  4 0 3 7 , 4 0 4 6 ) . 5 9 2  
P. 2d 1 1 9 2  0  9 7 0 ) .

S e n t e n c i n g  c o n s i d e r a t i o n s .  — W h e r e  
i t  w a s  u n d i s p u te d  a t  t r i a l  t h a t  t h e r e  w e r e  
t h r e e  p e o p le  i n  t h e  r e a r  o f  d e f e n d a n t 's  
p ic k u p  w h o  w e r e  e x t r e m e l y  v u ln e r a b l e  in  
c a s e  o f  a n y  a c c id e n t ,  t h e  j u d g e  c o u ld  
p r o p e r ly  c o n s id e r  t h i s  f a c t  a t  s e n t e n c in g  in  
e v a l u a t i n g  t h e  e x t e n t  o f  d c f e n d o n l 's

C o l l a t e r a l  r e f e r e n c e s .  —  7 A  A m  J u r .  
2 d ,  A u to m o b i le s  n n d  H ig h w a y  T ra f f ic ,  
i i  3 1 2  to  3 2 0 .

6 1 A  C  J  S . .  M o to r  V e h ic le s .  M  6 0 9  to  
6 2 4 .

W h s t  a m o u n t s  to  g r o s s  o r  w a n to n  n e g l i ­
g e n c e  in  d r iv in g  a n  a u to m o b i l e  p r e c lu d in g  
t h e  d e f e n s e  o f  c o n t r i b u t o r y  n e g l ig e n c e ,  3 8  
A L R  1 4 2 4 . 7 2  A L R  1 3 5 7 . 9 2  A L R  1 3 6 7 , 
1 1 9  A L R  6 5 4 .

r e c k l e s s n e s s ,  e v e n  th o u g h  h e  c o u ld  n o t  
p r o p e r ly  c o n s id e r  t h e  fa c t  t h a t  th e y  h a d  
d i e d  fro m  d e f e n d a n t 's  r e c k le s s n e s s  
l l u c k a b y v  S t n t e . C t .  A p p  O p  N o .3 9 ( F i le  
N o  5 1 9 7 1 ,6 3 2  P  2 d  9 7 6  (1 9 8 1 ) .

C o n s i d e r i n g  u n c o u n s e l e d  m o v i n g  
v i o l a t i o n s  In  s e n t e n c i n g  h e l d  h a r m l e s s  
e r r o r .  — A n y  e r r o r  w h ic h  m ig h t  h a v e  
o c c u r r e d  by  r e a s o n  o f  t h o  t r i a l  c o u r t 's  c o n ­
s id e r a t io n  o f  tw o  u n c o u n s e le d  m o v in g  v io ­
la t i o n s  in  d e t e r m in i n g  t h e  s e n te n c e  fo r 
n e g l i g e n l d r i v i n g  w a s  h a r m l e s s  w h e re  t h e  
c o u r t  a U o  c o n s id e r e d  t h r e e  c o u n s e le d  
m o v in g  v io la t io n s  a n d  w h e r e  i t  d id  n o t 
r e s t r i c t  o r  s u s p e n d  d e f e n d a n t 's  l i c e n s e  b u t  
im p o s e d  a  f in e  o f ?  1 0 0 , w h ic h  w a s o . J y  $ 2 5  
a lw v e  t h a t  s u g g e s t e d  b y  d e f e n d a n t 's  c o u n ­
s e l .  M c K e n z ie  v . S l a t e .  S u p . C t .  O p . N o  
1 0 2 9  (F i le  N o  2 0 1 2 ) .  5 2 0  P  2 d  7 9 1  11974)

S e n t e n c e  u p h e l d .  — S e v e r i t y  o f  d e f e n ­
d a n t 's  o fT ense w i t h i n  t h e  c r im e  o f  re c k le s s  
d r i v i n g  a n d  ( h e  n e e d  to  d e t e r  h im .  to  d e t e r  
o th e r * ,  a n d  to  r e a f f i r m  s o c ie ta l  n o rm s  
ju s t i f i e d  a  o n e  y e a r  s e n t e n c e  l l u c k s b y  v 
S t a t e ,  C t  A p p  O p  N o . 3 9  ( F i le  N o . 5 1 0 7 ), 
6 3 2  P .2 d  9 7 5 1 1 9 8 1 ) .

C i t e d  in  H o o d  v . S in e d le y ,  S u p .  C t  O p  
N o . 8 0 0  (F i le  N o  1 4 0 6 ), 4 9 8  P .2 d  120 
(1 9 7 2 ) ;  W ill ifo rd  v . S t a l e ,  S u p . C t.  O p . N o. 
2 7 5 1  ( F i l e N o . 6 9 8 6 ) .  6 7 4  P .2 d  1 3 2 9 (1 9 8 3 ) ;  
W ils o n  v . S t a l e ,  C l  A p p  O p . N o  3 5 6  (F i le  
N o s . 7 5 2 3 , 7 5 2 6 , 7 8 3 3 ) ,  P .2 d  
(1 9 8 4 ) .

W h a t  a m o u n t s  lo  r e c k le s s  d r iv in g  
w i t h i n  s t a t u t e  m u k in g  re c k le s s  d r iv in g  o f  
a u to m o b i le  n c r im i n a l  ofTense, 8 6  A L R  
1 2 7 3 . 5 2  A L R 2 d  133 7  

D e f in i t e n e s s  a n d  c e r t a in ty  o f  s t a t u t e s  
p r o h ib i t in g .  12 A L R 2 d  5B0 

R e c k le s s  d r iv in g  a s  l e s s e r  in c lu d e d  o f­
f e n s e  o f  d r iv in g  w h i le  in to x ic a te d  o r  s i m ­
i l a r  c h a r g e .  10 A L R 4 th  1252.

Sec. 28.35.045. Negligent driving, (a) A person who drives a motor 
vehicle in the state in a manner which creates an unjustifiable risk of 
harm to a person or to property nnd who, ns a result of the creation of 
the risk, actually endangers a person or property is guilty of negligent 
driving. An unjustifiable risk is a risk of such a nature and degree that 
a failure to avoid it constitutes a deviation from the standard of care 
that a reasonable person would observe in the situation. Proof that a 
defendant actually endangered a person or property is established by 
showing that, as a result of the defendant’s driving,
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§ 2H.3fi.Q45 Alaska H i ati i i k m § 2fl.3fi.04fi
(1) an accident occurred;
(21 n perann, inclddinf' (lie defendant, took evasive ml ion tnnviid my 

accident;
(.11 u |icrHoii, including tin* defendant, stopped or sloped down 

suddenly to avoid nn accident; or 
I4> a person or property, including the defendant or th." defendant's 

property, waa otherwiae endangered.
(b) The offenae of negligent driving is n leaacr olTc-ime than, and 

included in, the ofTenae of reckless driving, nnd a person charged with 
reck lean driving niny he convicted of the leaser offense of negligent 
driving.

(cl A person convicted of negligent driving ia guilty of nn infraction 
ns provided under AH 28.40.050, und in addition, the court may limit 
or suspend the person's driver’s licenae under AS 28.15.220(h).

(dl lawfully conducted automobile, snowmobile, motorcycle or other 
motor vehicle racing or exhibition events are not subject to the provi­
sions ofthissection. (!) 7 ch 74 HI,/ 
§ 19 ah 144 SLA 1977)

R e v i f j r ' s  n o t e a .  -  A S  2 8  15 2 2 0 , 
r e f e r r o .  to  in  t o  o f  t h i s  a e c tio n . w a a  
r e p e a l / d  in  1978 . T h e  p r e s e n t  p ro v is io n s  
fo r  M s e r c l io n a r y  c o u r t  l im i t a t i o n  o f  
l i c e n s e s  n r e  fo u n d  in  A S  2 8  15 201  T h e

N O T E S  T O

C o d i f i c a t i o n  o f  c o m m o n - l a w  s t a n ­
d a r d  o f  c a r e .  —  T h i s  s e c t io n  a n d  A S  
2 8  3 5  0 4 0 ,  d e f in in g  r e c k l e s s  a n d  n r g l ig c n t  
d r i v i n g ,  d o  n o t s e t  f o r th  p r e c i s e  s t a n d a r d s  
o f  c a r e ,  b u t  m e r e ly  c o d ify  t h e  u s u a l  
c o m m o n - la w  s t a n d a r d  o f  c a r e  B a i le y  v 
L e n o r d ,  S u p  C l.  O p . N o . 23(18 • K ile N o 
4 6 9 6 ) , 6 2 5  P  2 d  8 4 9 ( 1 9 8 1 ) .

S p e c i f i c  c o n d u c t  n o t  p r o s c r i b e d .  — 
T h i s  s e c tio n  a n d  A S  2 8  3 5 .0 4 0 . d e f in in g  
r e c k l e s s  a n d  n e g l ig e n t  d r iv in g ,  d o  n o t  
p r o s c r ib e  s p e c if ic  c o n d u c t ,  b u t  r a t h e r  s t a t e  
t h a t  a  p e r s o n  s h a l l  n o l  d r i v e  a  m o to r  v e h i ­
c le  in  a  m a n n e r  w h ic h  c r e a t e s  a n

C o l l a t e r a l  r e f e r e n c e s .  —  7 A  A in  J u r .  
2 d .  A u to m o b i le s  n n d  l l i g h w a )  T r a f f ic ,  
55 3 2 1 .3 2 2 .  

f i l A C  J S . M o l o r  V e h ic le s .  5 6 1 2

197-1; tun § 6 ch 241 SLA 1976, am

p r e s e n t  p ro v is io n *  fo r  m n n d u to r y  s u s p e n ­
s io n  o f  l ic e n s e s  fo r  c e r t a in  v io la t io n s  tA S  
2 8  15 1 8 1 1 d o  n o t  i n c lu d e  a  v io la t io n  o f  th i a  
s e c t io n  in  t h e  g r o u n d s  fo r  s u s p e n s io n .

D E C I S I O N S

u n ju s t i f i a b l e  r i s k  H a ile y  v  L e n o rd , S u p  
C t  O p . N o  2 3 0 8 * K ile  N o  4 6 9 6 ) .  6 2 5  P  2d  
8 4 9  ( 1 9 8 ! )

N e g l i g e n t  d r i v i n g  ia  a n  i n f r a c t i o n ,  
n o t  a n  o f f e n s e  f o r  d o u b l e  j e o p a r d y  
p u r p o s e s ,  a n d  p le a d in g  n o  c o n te s t  to  
n e g l ig e n t  d r iv in g  d o e s  n u t  p r e c lu d e  a  s u b  
a e q u e n !  p ro s e c u t io n  fo r t h e  o f f e n s e  o f  s e c ­
o n d - d e g r e e  a s s a u l t  C a r l s o n  v. S ta l e ,  C l.  
A p p  O p . N o  3 3 9  IF i le  N o . 7 3 3 8 1 ,67G l \ 2 d  
6 0 3  (1 9 8 4 ) .

C i t e d  in  W ill ifo rd  v S l a t e .  S u p  C t  O p  
N o  2 7 5 1  I F i le  N o  5 9 8 6 ) . 6 7 4  P .2 d  132 9  
(1 9 8 3 )

ft? .4 28.35.050 Mmtm Vkiiici.kh 4 28.35.050
Article Duiieti Following Accidents.

Section S e c t i o n

5 0  A c tio n  o f  o p e r a to r  u im .e d i  t t e l y  i f f e r  9 0  K e iu h - r in g  o f  r e p o r t  by  o t h e r s
i ic c id e n t

6 0  D u ly  o f  o p e r a to r  to  g iv e  in f o r m a t io n  
u n d  r e n d e r  H s a is tn u re  

7 0  E m m i n a t i o n  n r  im p o u n d in g  b e fo re  
r e p a i r

8 0  I m m e d i a t e  n o l ic e  o f  a c c id e n t

100
110

120
130

F o r m  o f  r e p o r t s  
P e n a l ty  fo r  g iv in g  f a ls e  i n f o r m a t io n  

in  r e p o r t  o r  f a i l i n g  to  r e p o r t  
l l a e  o f  a c c id e n t  r e p o r t s  in  e v id e n c e  
K o lae  r e p o r t  o r  d e s t r u c t io n  o f  e v i ­

d e n c e

• »

See. 28.35.050. Action o f operator immediately after accident, 
(a) An operator of n vehicle involved in nn accident resulting in injury 
lo or death of a person shall immediately stop the vehicle nl the scene 
of the accident or ns close to it as passible and return to, and remain 
at, the scene until the operator has fulfilled the requirements uf AH 
28.35.060.

(b) The operator of a vehicle involved in on accident resulting only 
in dnmngc to n vehicle driven or attended by a person shnll immedi­
ately slop the vehicle at the scene of the accident or ns close to it as 
possible and return to, and remain at, the scene of the accident until 
the operator hns fulfilled the requirements of AS 28.35.060.

(c) The operator of o vehicle involved in nn nccident resulting only 
in damage to a vehicle which is unattended shnll immediately stop at 
the scene of the accident and undertake reasonable means and efforts 
to locate and notify the operator or ov/ner of the damugod unattended 
vehicle of the name and address of ihe operator and owner of the 
vehicle striking the unattended vehicle. If the operator or owner of the 
unattended vehicle cannot he located then the operator shnll leave in 
a conspicuous place in or upon the unattended vehicle, a writing 
stating the name and address of the opei a tor and of the owner of the 
vehicle which struck the unattended vehicle and setting forth a 
statement of the circumstances of the accident. I§ 50-5-5 a, b ACI.A 
1949; am 5 1 ch 69 SLA 19601

* 1
N O T E S  T O  D E C I S I O N S

f )

B o t h  t h i s  u e c t lo n  n n d  A S  2 8 .3 5 .0 6 0  
d e f i n e  t h e  d u t i e s  o f  d r i v e r *  o f  m o tu r  
v e h ic le *  " in v o lv e d  in  n n  a c c id e n t ."  
D r a h o a h  v. S t a t e ,  S u p .  C t.  O p . N o . 4 8 5  
(F i le  N o . 8 4 9 ) .  4 4 2  P  2d  4 4  (1 9 6 8 ) .

A n d  c o n s t i t u t e  a n  I n t e r l o c k i n g  s t a t u ­
t o r y  s c h e m e .  —  I t  m  a p p a r e n t  f ro m  a  
r e a d in g  o f  A S  2 8  3 5 .0 5 0 (d ) a n d  A S 
2 8  3 5  0 6 0 ( a )  t h a t  t o g e t h e r  t h e y  c o n s t i t u te  
a n  i n t e r l o c k i n g  s t a t u t o r y  s c h e m e  
p r o s c r ib in g  c o n d u c t  c o m m o n ly  k n o w n  * s  
" h i t  a n d  r u n "  d r i v i r g  D r a h o a h  v S ta t e .  
S u p  C t  O p  N o  4 8 5  ( F i le  N o  8 4 9 ) . 4 4 2  
P 2 d  4 4  (1 9 6 8 )

S e p a r a t e  o f f e n a e * .  — l e a v i n g  th e

s c e n e  o l> *n  a c c id e n t  ••  »  a e p i r n 'c  a n d  d i*  
t i n c t  o fT ense  f r o m  th e  c r im e  o f  fa*In  e  lo  
r e n d e r  a s r - i t a n c r .  D r a h o a h  v. S '.r . le ,  S u p  
C l.  O p  N o  4 8 5  i F i l e  N o  8 4 9 ) .  4 'i 2  P  2 d  44 
11968).

V i o l a t i o n *  o f  s u b s e c t i o n  ( a )  a r e  p u n ­
i s h a b l e  u n d e r  AJ> 2 8 .3 5 .2 3 0 . D r a h o s h  v 
S ta t e .  S u p  C l  Ct* N o  4 8 5  ( F i l e  N o . 8 4 9 ), 
4 4 2  P .2 d  44  * 1968).

Q u o t e d  in  M i l le r  v S t a t e ,  C l  A p p  O p  
N o  1 35  i F i l e  N o  5 4 2 9 ) . 6 5 2  P .2 d  4 9 4  
11982).

C i t e d  in  A tc h a k  v S tn t e ,  C t  A p p  O p  
N o  0 3 6  I K ile  N o  4 4 3 5 ) ,  6 4 0  P  2 d  135 
(1 9 8 1 )
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$ 28.35.060 Alaska Staid iks $ 28 35.060
C o l l a t e r a l  r e f e r e n c e s .  7 A  A m  «liir 

2 d .  A u to m o b i le s  a n d  I l i ^ t iw u y  T ra ff ic .  
99 2 8 9  In  2 9 5  

f i lA  C . J 8 ,  M n liir  V e h ic le s .  99 6 7 4  (a  
6H3

C o n s t i t u t i o n a l i t y .  c o n s t r u c t io n ,  a n d  
e f fe c t  o f  s t a t u t e  in  r e la t io n  to  c o n d u c t  o f  
d r i v e r  o f  a u to m o b i l e  a f te r  h a p p e n in g  o f  a n  
a c c id e n t ,  l 6 A l . l t  1 4 2 5 , 6 6  A L R  122H . 101 
A l.K  9 1 1

F a i l u r e  to  a to p  n r  o i l i e r  c o n d u i t  n f te r

ju lo n m h i l e  a c c id e n t  nn s u p p o r t i n g  c la im  
fo r e x e m p la r y  d n u in g p * , 1 56  A L it  1 115  

A p p l i r n h i l i ty  o f  c r im in a l  “ h i t - a n d - r u n "  
n t a t u t e  to  a c r i d e u t s  o c c u r r in g  o n  p r i v a t e  
p r o p e r ly ,  7 7  A L H 2 J  1171 

N e c e s s i ty  a n d  su ff ic ie n c y  o f  s h o w in g  in  
o c r im i n a l  p ro s e c u t io n  u n d e r  a 
" h i t - a n d - r u n "  s t a t u t e  a c c u s e d 's  k n o w le d g e  
o f  a c c id e n t ,  i n j u r y ,  oi d a m a g e .  2 3  /  l / . i 'l d  
4 97

Sec. 28.35.060. Duty o f operntor to give information and 
render anaifltnnce. (al Thu operator of u vehicle involved in an acci­
dent resulting in injury to or death of a person or damage to a vehicle 
which is driven or attended hy a person shall give the operator's name, 
address, and vehicle license number to the person struck or injured, or 
the operator or occupant, or the person attending, and the vehicle 
collided with nnd shall render to any person injured reasonable assis­
tance, including making of arrangements for attendance upon the per­
son by a physician nnd trnnaportation, in a manner which will not 
cause further injury, to a hospital for medical treatment if it is 
apparent thnt treatment is desirnhlc. Under no circumstances is the 
giving of assistance or other compliance with the provisions of this 
pnrngraph evidence of the linbility of nn operator for the accident.

(b) Except as provided in (c) of this seclion, n person who fails to 
comply with any of lhe requirements of this section is, upon conviction, 
punishable by imprisonment for not more than one year, or by a fine 
of not more thnn $5(10, or by both. This provision does not apply to a 
person incnpacilated by the accident to the extent that the person is 
physically incupnhle of complying with the requirement.

(cl A person who fnils to comply with u requirement of this section 
regarding assisting nn injured person is, upon conviction, punishable 
by imprisonment for nut more than 10 years, or by a fine of not more 
than $10,000, or by both. This provision docs not apply to a person 
incapacitated hy the nccident to the extent that the person is physically 
incapable of complying with the requirement. I§ 50-5-5 c, d ACI.A 
1949; am §!i 1 ,2 ch 85 SLA 19681

N O T E S  T O  D E C I S I O N S

T h lf l  s e c t i o n  d o c s  n o l  c o d i f y  n  
c o m m o n - l a w  c r i m e  b u t  r n t h c r  c r c u l c i  
a  n e w  a l a t u t o r y  o f f e n s e .  K in iu k lm ik  v 
S to l e .  S u p  C l  O p  N o  17111 I F i le  N o 
.1 1 7 7 1 ,5 8 1  l* J d  2 5  I I 9 7 8 I  

O n  i t s  f a c e ,  t h i a  s e c l i o n  a p p m r f l  
c o n B l l tu l i o n H l l y  d e f e c t i v e  f o r  i la

f a i l u r e  l o  r e q u i r e  c r i m i n a l  I n t e n t ,  o r  
m o re  p a r t i c u l a r l y ,  fo r i t s  f a i l u r e  lo  r e q u i r e  
I Iih I  o p e r s o n  k n o w in g ly  f a i l s  lo  r e n tie r  
a s s i s t a n c e  K im o k to n k  v S t a t e ,  S u p  C l  
O p  N o  I7IM  i F i l e  N o  1 1 7 7 1 ,5 8 1  P M  2 5  
IP J7H I
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a >

O n  i la  f a c e  th in  s e c t io n  d o e s  n o t  r e q u i r e  
l h a i  u p e r a n n  h a v e  k n o w le d g e  n f  l l i e  a m -  
d e n i  o r  o f  t h e  f a r t  t h a t  i n ju r i e s  l iu v e  
r e s u l t e d  In  Ik * g u i l t y  o f  a  fv r iu i in  c r im e  
T h u *  t h e  s t a t u t e  a p p e a r *  lo  h o ld  a  p e r r o n  
s t r i c t l y  l i a b l e  fo r  f a i l u r e  to  r e n d e r  a s s in -  
la n c e  e v e n  i f  h e  in  u n a w a r e  o f  n n y  
w r o n g d o in g , i .e ..  u n a w a r e  o f  t h o  c i r c u m ­
s t a n c e s  g iv in g  r i s e  to  I h e  d u ty  n n d  th u s  
u n a w a r e  t h n t  h e  ia  i n  fa c t  f a i l i n g  lo  d o  th e  
r e q u i r e d  a r t  K im o k to n k  v E la t e ,  S u p  (,’t  
O p  N o  17 0 4  ( F i le  N o  3 I 7 7 ) .  5H4 I * 2 d  2 5  
I I 9 7 8 I

O u t  t h e  r e q u i s i t e  i n t e n t  m a y  Im* r e a d  
I n t o  t h e  s t a t u t e  b y  i m p l i r H t i o n .  
K im o k to n k  v S t a l e ,  S u p  C t O p  N o  170-1 
I F i le  N o  3 1 7 7 1 .5 8 4  P  2 d  2 5  (1 9 7 8 1

T h e  l e g i s l a t u r e  i n t e n d e d  d i a l  c r im i n a l  
l i a b i l i t y  u n d e r  t h i s  s e c tio n  a t t a c h  o n ly  
w h e r e  t h e  o p e r a t o r  o f  a  m o to r  v e h ic le  
k n o w in g ly  f a i la  to  a to p  a n d  r e n d e r  n a a is-  
l a n c e .  T h e  a t a l u l e  r e q u i r e a  o n  n f t i r m s t iv e  
c o u r a e  o f  a c t io n  to  b e  t a k e n  b y  t h e  d r i v e r  
a n d  i l  n e c e s s a r i l y  fo l lo w s  t h a t  o n e  m u s t  lie  
a w a r e  o f  t h e  f a c ta  g i v in g  r i s e  to  t h i s  a f f i r ­
m a t i v e  d u t y  in  o r d e r  lo  p e r fo rm  a u c h  a  
d u t y  K im o k lo a k  v  S t a t e , S u p .  C t .  O p . N o  
1 704  ( F i le  N o . 3 1 7 7 ) ,  5 8 4  P . 2 d  2 5  ( I9 7 8 ( .

W h e n  c r i m i n a l  l i a b i l i t y  u n d e r  s u b -  
a e c t i o n  ( c )  a t t a c h e s .  — C r im in a l  l i a b i l i t y  
u n d e r  a u b a e c iio n  (c ) o f  t h i a  a e c t io n  
a l l a c h e s  lo  o  d r i v e r  w h o  le a v e s  t h e  s c e n e  o f  
a n  a c c id e n t  w h e r e  t h e  s t a t e  c a n  p r o v e  by  
d i r e c t  o r  c i r c u m s ta n t i a l  e v id e n c e  t h a t  t h e  
d n v e r  a c t u a l l y  k n e w  o f  t h e  i r \ ju r y  o r  t h a t  
h e  k n e w  th B l  t h e  a c c id e n t  w a i  o f  a u c h  a 
n a t u r *  t h a t  o n e  w o u ld  r e a s o n a b ly  a n t i c i ­
p a t e  t h a t  i t  r e s u l t e d  in  i n ju r y  to  a  p e r s o n  
K im o k lo a k  v S t a l e ,  S u p  C l  O p  N o . 1704 
( F i le  N o  3 1 7 7 ) .  5 8 4  P 2 d  2 5  0  9 7 8 )

I n t o x i c a t i o n .  — W h e r e  o n e  ia  c h a r g e d  
w i th  f a i l u r e  t o  r e n d e r  a s s i s t a n c e  u n d e r  
t h i s  a e c t io n . n n d  w h e r e  t h e r e  ia  e v id e n c e  o f  
in to x ic a t io n ,  t h e  j u r y  m a y  c o n a id c r  t h e  
f a c t  t h a t  t h e  a c c u s e r )  w a a  i n to x ic a t e d  in  
d e t e r m in i n g  w h e th e r  h e  h a d  t h e  r c q u in i t e  
k n o w le d g e  K im o k lo a k  v S tn t e ,  S u p  C l  
O p  N o  1 704  ( F i le  N o  3 1 7 7 * . 5 8 4  P  2 d  2 5  
119781

N o  e r r o r  i n  m a n n e r  In  w h i c h  a l a l c  
p e r m i t t e d  t o  a r g u e  c l e m e n t  o f  k n o w l ­
e d g e  t o  J u r y .  — S e e  A lc h n k  v. S l a t e ,  C t  
A p p  O p  N o  0 3 6  ( F i le  N o  4 4 3 5 1 .6 4 1 ) P  2d  
1 3 5  0 9 8 1 )

I n s t r u c t i o n  th n t  t h e  j u r y  c o u ld  fin d  
k n o w le d g e  o f  i n ju r y  " w h e r e  t h e  c i r c u m ­
s t a n c e s  w e re  s u c h  t h a t  th e y  w o u ld  l e a d  a 
r e a s o n a b ly  p r u d e n t  p e r r o n  to  a s s u m e  t h a t  
a n  a r n d e n t  r e s u l t i n g  in  in ju ry "  m u s t  h a v e  
o c c u r re d  w a s  e r r o n e o u s ,  s in c e  i t  i s  n o t  t h e  
r e a s o n a b le  p e r r o n  w h o  i s  o n  t r i a l  h u t  th e  
d e f e n d u n t  n n d  i t  ia  t h e  d e f e n d a n t s  k n o w l­
e d g e  w h ic h  m u s t  lie  p ro v e d  a n d  n o l  H in t  o f  
a  h y p o th e t ic a l  r e a s o n a b le  p e r s o n  
K im o k lo a k  v  S t a t e ,  S u p .  C t  O p . N o  1704 
( F i le  N o  3 1 7 7 ) . 5 8 4  P .2 d  2 5  (1 9 7 8 )

W h e re  t h e  t r i a l  c o u r t 's  f i r s t  in s t r u c t io n  
o n  th e  e l e m e n t s  o f  t h e  o fT ense o f  f a i l u r e  to  
r e n d e r  a id  a d e q u a t e l y  a p p r i s e d  t h e  j u r y  of 
a l l  n e c e s s a r y  e l e m e n t s  w i th  t h e  e x c e p t io n  
o f  t h e  e le m e n t  o f  k n o w le d g e ,  b u t  tw o  a d d i ­
t i o n a l  i n a t r u c t io n a  s p e c if ic a l ly  a d d r e s s in g  
th e  e le m e n t  o f  k n o w l r d g e  c o n f o rm e d  p r e ­
c is e ly  to  t h e  r e q u i r e m e n t s  o f  K im o k lo a k  v. 
S t a t e .  S u p  C l.  O p  N o  1704 ( F i le  N o. 
3 1 7 7 ) . 5 8 4  P  2 d  2 5  (1 9 7 8 ) .  n o  e r r o r  w a s  
c o m m it te d  b y  ( h e  c o u r t  in  i n s t r u c t i n g  t h e  
j u r y .  A tc l ia k  v S t a l e ,  C l .  A p p . O p . N o  0 3 6  
( F i le  N o . 4 4 3 5 ) .  6 4 0  P  2 d  :3 5 ( 1 9 8 l > .

T h e  c r i m e  o f  l e a v i n g  t h e  a c e n e  o f  a n  
a c c i d e n t  i s  n o t  a m e n a b l e  l o  c i v i l  c o m ­
p r o m i s e .  I l e n a e l  v. S t a l e .  S u p  C t.  O p  N o  
1 7 5 5  ( F i le  N o  3 7 1 9 ) .  5 8 5  P .2 d  8 7 8  (1 9 7 8 ) .

T h e  a c t  c o n s t i t u t i n g  t h e  c r im e  o f  l e a v in g  
t h e  scent* o f  s n  a c c id e n t  is  t h e  f a i l u r e  to  
s lo p  a n d  rnnk«< I h e  n e c e s s a r y  e x c h a n g e s  o f  
in f o r m a t io n  o r  a s s i s t a n c e  s f l e r  t h e  n c c i­
d e n t  h n s  o c c u r re d . T h i s  o m is s io n  is  n o t  o n e  
w h ic h  c a u s e s  i n ju r y  to  t h e  p r i v a t e  c i t i z e n  
w i th in  t h e  m e a n in g  o f  t h e  c iv i l  c o m p r o ­
m is e  s t a t u t e s  S e t t l e m e n t  o f  t h e  c l a im  fo r 
in ju r i e s  r e s u l t i n g  f r o m  th e  a c c id e n t  c a n n o t  
s e t t l e  t h e  s t a t e 's  c l a im  fo r  a  v io la t io n  o f  i t s  
l a w s  l l e n s e l  v . S t a t e .  S u p  C t.  O p  N o 
1 7 6 5  ( F i le  N o  37191 . 5 8 5  P  2d  8 7 8  (1 9 7 8 )

T e n - y e a r  s e n t e n c e  f o r  f a i l u r e  to  
r e n d e r  a s s i s t a n c e  a f f i r m e d .  S e e  
K o sc n d iih t  v, S t a t e .  S u p .  C t  O p  N o  1807 
I F i le  N o  4 0 8 7 ) .  5 9 1  P .2 d  5 3 8  (1 9 7 9 ) .

A p p l i e d  in  l .u p r o  v . S la t e ,  S u p . C t  O p . 
N o  1 9 0 0  ( F i le  N n  2 9 8 7 ) . 6 0 3  P .2 d  4 6 8
(1 9 7 9 )

Q u o t e d  in  T h ib c d e a u  v  S ta t e ,  S u p  C t. 
O p . N o  2 18 2 ( F i le  N o . 4 3 2 5 1 .6 1 7  l \ 2 d  7 5 9
(1 9 8 0 ) ; M i lle r  v  .S ta te ,  C l  A p p . O p  N o 
135 ( F i le  N n  5 4 2 9 ) .  6 5 2  P  2 d  4 9 4  (1 9 8 2 )

* 1

C o l l a t e r a l  r e f e r e n c e s .  7A  A m  .fu r  
2 d . A u to m o b i le s  n n d  H ig h w a y  Train.. 
§5 2 8 9  t o  2 9 5

6IA O i l  S .  M n tn r  V e h ic le s ,  91 6 7 4  In 
I M 3

V io la t io n  u f  s t a t u l r  r e q u i r i n g  o n e
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5 28.35.070 A l a s k a  S t a t u t e s 5 28 35 080
i n v o lv e d  in  a n  a c c id e n t  (o  a to p  a n i l  r e n d e r  S u f f ic ie n c y  iff c o m p l ia n c e  w i th  r e q u i r e  
a id  nn a f fe c t in g  c iv i l  l i a b i l i t y .  HO A l . l t2 d  n i e n t  o f  c r im in a l  " h i t  a n d  r u n "  a t a t u l c  t h a t  
2 9 9  m otoM H t id e n t i fy  liin iH e lf. 4 8  A I .K J d  6 8 6

Sec. 28.35.070. Examination or impounding before repair. A 
pereon may not mnke or have niude repairs to damnge or injury to a 
motor vehicle which could have been caused hy collision with a person 
o< property without first notifying the Department of Public Surf  ty. 
chief of police, nr in the absence of these, the nearest policcrnun or other 
pence officer, who shall immediately examine the vehicle and make a 
full report subscribed hy the person in whose custody the vehicle then 
is. A copy of the report shall lie mailed or delivered to the Department 
of Public Safety. I f  no official in within 10 miles of the plucc where the 
vehicle is brought for repair, then no notice or examination is required, 
if there is ground for suspecting thnt the vehiclo wan involved in a 
collision with a person, the vehicle shall be im]>oumled at the expense 
of the owner, for which the custodian shnll have a lien, and shall be 
accessible only to officers detailed to the investigation of the case until 
released. If, however, there is no reason to suspect that the dumnge to 
the motor vehicle won caused hy collision with a person or properly, the 
repair of the vehicle may be authorized by the officer in charge of the 
investigation at any time after the expiration of 24 hours thereafter. 
(§ 50-5-5 f ACLA l ‘J-19; am 5 2 ch 123 SLA 1959)

N O T E S  T O  D E C I S I O N S

A p p l i e d  in  L u p rn  v  S U ite .  S u p  C l  O p . 
N o  I 9 6 0  I F ile  N o  2 9 8 7 ) .  M U  P 2 d  4 6 8
(1 9 7 9 )

C o l l a t e r a l  r e f ' r e n c e e .  -  3 8  A m  J u r  
2 d . G a r a g e s ,  '.m l  P a r k i n g  a n d  K ill in g  
S t a t i o n s ,  85 ’ 4 0 , 144 to  151 

6 1 A C V  S ,  M o to r  V e h ic le s ,  55 7 2 6 , 
7 4 8 (d ) . (c )

L ie n  fo r  s to r a g e  o f  a u to m o b i le ,  31 A LU  
8 3 4 . 4 8  A l .R 2 d  8 9 4 .

L ie n  f o r  to w in g  o r  s to r a g e ,  o r d e r e d  b y  
p u b l ic  o f f ic e r ,  o f  m o to r  v e h ic le ,  8 5  A I .K J d  
199

Sec. 28.35.080. Immediate nolice o f accident, (a) The driver nf a 
vehicle involved in an accident resulting in bodily injury to or death of 
a person or total property damage to an apparent extent of $500 or 
more shall immediately by the quickest means of communication give 
notice of the accident to the local police department if the accident 
occurs within a municipality, otherwise to the Department of Public 
Snfety.

(b) The driver of n vehicle involved in an uccident resulting in bodily 
iqjuiy to or death of a person nr total property damage lo an apparent 
extent of $500 or more shnll. within 10 days nfier the accident, forward
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a written report of I he accident lo Ihe Dopaeiment of Public Safety ami 
to the local (Hilice department if the accident occurs within a munic­
ipality. A report is not required under this subsection if the accident is 
investigated hy a peace officer.

(c) The form of accident report required under (h) of th;:s section can 
he obtained from any locul police department or the Department of 
Public Safety.

(d) The Department of Public Safety may require the driver of a 
vehicle involved in nn accident of which n report must ire made to file 
supplemental reports whenever the original report is insufficient in Ihe 
opinion of the department.

(el Every law enforcement officer who, in the regular course of duty, 
investigates a motor vehicle accident for which u report m-isl he mude, 
either at the time uf nnd nt the scene of the accident or Lhcrcufler by 
interviewing the participants t,/witnesses, shall, within 2-1 hours after 
completing the investigation, forward n written report of tho accident 
to tho Department of Public Snfety.

(D An accident report is not required under this section from a per­
son who is phyaicnlly incnpnbleof making the report during the period 
of incapacity. (§§ 50-5-5 f, g ACLA 1949; added hy 9 3 ch 123 SLA 
1959; a in 55 2, 3 ch 69 SLA I960: §§ 50-5-6 h, i. j  ACLA 1949; added 
by § 3 ch 123 SLA 1959; urn § 20 ch 144 SLA 1977)

N O T E S  T O  D E C I S I O N S

S e l f - I n c r i m i n a t i o n .  —  A p ia - lln n t 'a  
a d m is s io n  t h a l  h e  w a a  d r i v i n g  v e h ic le  in  
q u e s t io n  a t  t i m e  u f  a c c id e n t  w a a  m il  in n d - 
■ iiinaib lc u n d e r  t h e  f i d l i  n n i e n d m e n l  to  th e  
U n i t e d  S t a t e s  t 'o n a l i t u t i o n  a n d  A la s k a  
C o n s t , a r t  I .  4 9  a a  l in in g  c o m p e lle d  hy 
l l l i a  s e c t io n ,  s in c e  t i n s  s e c t io n  d u e s  n o t 
r e q u i r e  a n y  i n c r i m i n a t i n g  in f o r m a t io n ,  
h u t  m e r e ly  r e q u i t e s  u  p e r s o n  w h o  ia 
in v o lv e d  in  a n  a c c id e n t  c o v e r e d  h y  th e  
s t a t u t e  to  g i v e  n o t ic e  o f  t h e  u c c id e n t  lo  ( In ­
a p p r o p r i a t e  p o lic e  d e p o r tm e n t  C r e n r y  v 
S l a t e .  C t .  A p p . O p . N o  2 5 2  ( F i le  N oa 
6 7 7 7 .  6 7 7 8 1 , 6 6 3  P  2 d  2 2 6  (1 9 8 3 ) .

I n v e s t l g a U n g  o f f i c e r '*  w r i t t e n  r e p o r t  
o f  a n  a c c i d e n t  ia  n o t  a d m l a u i b l e  in  e v i .  
d e n c e  u n d e r  (I lia  a e c t io n  M c n n r d  v 
A c e v e d o , S u p .  C l  O p  N n  3 6 4  ( F i le  N o  
63G I. 4 1 8  I1 2 d  7 6 6  119661.

A d m i s s i b i l i t y  o f  i n v e a t l g a t i n g  o f f i ­
c e r ’* o b s e r v a t i o n s .  A l th o u g h  u n d e r

A S  2 8  3 5  1 20  a  w r i t t e n  r e , s i r t  i t s e l f  is 
g e n e r a l l y  i n a d m is s ib l e ,  I h e  p o lic e  o d i r e r  
w h o  i n v e s t i g a t e s  t h e  a c c id e n t  m o y  te s t i fy  
to  t h e  n h m -rv n liu ita  w in c h  h e  m n d e  in  p r e ­
p a r in g  l l i e  r e p o r t ,  a n d  h i s  o b s e r v a t io n s  
w o u ld  i n c lu d e  a n y  s t a t e m e n t s  w h ic h  w e re  
tn a d e  to  h i m  in  t h e  c o u r s e  o f  Ih e  i n v e s t i g a ­
t i o n  t h n t  w e r e  o th e r w is e  a d m is s ib le ,  
in c lu d in g  t h e  s t a t e m e n t  o f  a  d e f e n d a n t  
Ih H t l ie  w a s  t h e  d r iv e r  n f  t h e  v e h ic le  in  
q u e s t io n  C r e n r y  v S tu t e ,  C l  A p p . O p  N o  
2 5 2  ( F i le  N o s . 6 7 7 7 , 6 7 7 8 1 , 6 6 3  I ' 2 d  2 2 6  
(1 9831 .

A p p l i e d  in  A d k in s  v . I - e s ie r .  S u p  C l 
O p  N o  1 1 0 7  ( F i le  N o 2 0 7H I, 5 3 0  I’ 2 d  I I  
(19 7 4 1 ; K a p s  T r a n s p  , In c . v . H e n r y ,  S u p . 
C l  O p  N n . 1 527  (F i le  N o  2 9 2 6 ) ,  6 7 2  t* 2d  
7 2 1 19771; R u th e r f o r d  v S t a t e ,  S u p .  C l .  O p  
N o  2(811 I F i l e  N n  3 4 5 3 1 . 6 0 5  I’ 2 d  16 
(1 9 7 9 1

# 3

C o l l a t e r a l  r e f e r e n c o n .  - -  7  A A m  J u r  A ilm iw u b il i ty  iff  r e p o r t  iff  o p e r a t o r  fi le d  
2 d ,  A u to m o b i le s  a n d  H ig h w a y  T ra f f ic ,  p u r m ia n l  to  In w . r e s p e c t in g  a u to m o b i le  
5 1 6 0 . n c r id e n t .  6 9  A l . l t  9 0 5 .

6 1 A  (! J  S  . M o to r  V e h ic le * . 5 6 7 4

ir>9
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F a i l u r e  I n r o m p ty  w i l l i s U t u t i - r r q u m n g  *ua|> en iiiiin  u r  lu l l in g  of n l a t u l e  o f  If m i - 
tjIi*. i n v o lv e d  iri a u to m o b i le  m r l d f  n t  In  l a l i n i i ,  10  A !.H 2 i] Mil 
• lo p  n r  r e p o r t ,  ■> a l f r c lm g  q u c a l ln i i  n a  to

Sec. 28.35.090. Itendering o f report by other*. In) Whenever the 
driver of ii vehicle in physically incapable nfgiving nn immediate notice 
of an accident aa required in AS 28.35.0B0 and there wbh nnother 
occupant in the vehicle at the time of the accident capable of doing so, 
the occupant shall make or give tho notice nol given by the driver.

Ill) Whenever the driver in physically incapable of tnnking a written 
report nf nn uccident on required in AS 28.3G.0B0 and the driver ia not 
the owner of the vehicle, then the owner of the vehicle invulvcd in the 
Occident nhnll within five dayn after learning of the accident mnke the 
report not made hy the driver. (5 50 5 5 j  ACLA 1040; am i  3 ch 123 
SLA 1059)

Sec. 28.35.100. Form o f reports. I k )  The Department of Public 
Safety shall prepare und upon request supply to police departments, 
coroners, local pence olTicern, garagea and other auituble agencies or 
individuals, forms Tor accident reports. The written reports by persona 
involved in accidents and by investigating officers nhall require suffi­
ciently detailed information to disclose the cause of the accident, condi­
tions cxinting nt the lime of the accident, and the persons and vehicles 
involved.

(b) Every nccidenl report required lo be mode in writing shnll he 
mnde on the appropriate form approved by the department and shall 
contain all of the information required unless not ovnilnblc. (§ 50-5-5 
k ACLA 1949; ndded by S 3 ch 123 SLA 1959)

N O T E S  TO  D E C IS IO N S

Q u o t e d  in  d r e a r y  v  S ln t e .  C’l  A p p  O p  
N o . 2 5 2  (K ile  N o n  6 7 7 7 . 6 7 7 H I, 6 6 3  P 2 d  
2 2 6 II9 H 3 I

Sec. 28.35.110. PenuSty fo r giving fulse information in report 
o r failing to report, (a) A person who gives information in reports as 
required in AS 28.35.080 knowing or having reason to believe that the 
information is false is punishable hy a fine of not more than $1,000, or 
by imprisonment for not more than one year, or by both.

(h) The depart ment shall suspend the license or permit to drive nnd 
the nonresident operating privileges of n person failing to report nn 
accident b s  provided in AS 28.35.080 until the report iB filed. The 
department may extend the suspension by not more than 30 days. A 
person failing to mnke a report ns required in AS 28 35 080 is guilty 
of a misdemeanor nnd upon conviction is punishnble by a fine of not 
more thnn $200, or by imprisonment for not more than 90 doys, or by 
both. (5 50-5-5 I, m ACLA 1949; ndded by « 3 ch 123 SLA 19591
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C i t e d  , n  C r e s r y  v S t a t e ,  C t  A p p  O p  
N o  2 6 2  lE i le  N o *  6 7 7 7 ,  D 77SI. 66.1 I '  2,1 
2 2 6  (IS 8 .1 I

t i t

C o l l a t e r a l  r e f e r e n c e * .  — 7 A  A m  J u r  
2 d . A u to m o b i le s  a n d  H ig h w a y  T r a f f ic ,
I  160

6 1 A  C J 8 . M o to r  V e h ic le * , I  6 7 4

Sec. 28.35.120. Use o f accident reports in evidence. A report 
made in accordance with this chapter may not bo nocd in evidence in 
a criminal or civil action nrising out of the accident that in the subject 
of the report. (5 4 ch 123 SLA 1959)

N O T E S  T O  D E C I S I O N S

O )

• »

I n v e s t i g a t i n g  o f f i c e r '*  w r i t t e n  r e p o r t  
o f  a n  a c c i d e n t  l a  n o t  a d m l a a l b l e  i n  e v i ­
d e n c e  u n d e r  t h i a  a e c t io n . M e n a r d  v. 
A c e v e d o , S u p .  C t .  O p . N o . 3 6 4  ( F i l e  N o . 
6361 , 4 1 8  P .2 d  7 6 6  0 9 6 6 1 .

T h ia  a e c t io n  b a r *  a d m is s io n  i n t o  e v i ­
d e n c e  o f  a n  i n v e s t i g a t i n g  p o lic e  o lT ice r 'a  
r e p o r t  m a d e  in  c o n n e c t io n  w i th  a  tra fT ic  
a c c id e n t  A d k in a  v . h e a t e r ,  S u p  C t .  O p . 
N o . 1 1 0 7  I F i l e  N o . 2 0 7 8 ) .  6 3 0  l> .2d  11 
(1 9 7 4 ) .

F o l i c lo *  u n d e r l y i n g  a t a l u t e a  b a r r i n g  
t h e  u s e  o f  a c c i d e n t  r e p o r t *  a a  e v i ­
d e n c e .  —  S e e  A d k in a  v . l - e s t e r ,  S u p  C t.  
O p . N o . 1 1 0 7  ( F i le  N o . 2 0 7 8 ) .  6 3 0  P .Z d  I I  
0 9 7 4 1 .

T h i a  a e c t i o n  b y  I t*  e p e c l f l c  P e r m s  
b a r e  o n l y  t h e  r e p o r t ' a  u a e  I n  e v i d e n c e .  
A d k in a  v . h e a t e r ,  S u p .  C l.  O p  N o . 1 1 07  
I F i le  N o . 2 0 7 8 ) ,  6 3 0  P .2 d  I I  (1 9 7 4 ) .

T h i a  a e c t i o n  d o e *  n o t  p r o h i b i t  t h e  
o r a l  ( e e t l m o n y  o r  e x p e r t  o p i n i o n !  o f  a n  
t n v e a t i g a t o r  w h ic h  a r e  a lo o  c o n ta in e d  in  
a n  a u to m o b i l e  a c c id e n t  r e p o r t .  A d k in a  v . 
h e e le r .  8 u p .  C t .  O p . N o . 1 1 0 7  ( F i le  N o . 
2 0 7 8 ) ,  6 3 0  P .2 d  11 (1 9 7 4 ) .

I n  v ie w  o f  A l a s k a 's  e s t a b l i s h e d  r u l e  
f a v o r in g  a d m is s io n  o f  e i p e r t  o p in io n  t e s t i ­
m o n y , i t  w o u ld  s e e m  w is e  n o t  to  e x c lu d e  
s u c h  e i p e r t  t e s t i m o n y  s im p ly  b e c a u s e  t h e  
w i tn e s s  p r e p a r e d  t h e  w r i t t e n  r e p o r t  w h ic h  
i s  b a r r e d  b y  t h e  s t a t u t e .  A d k in s  v . h e a t e r ,  
S u p . C t.  O p . N o . 1 107 ( F i le  N o . 2 0 7 8 1 , 63(1 
P  2 d  I I  (1 9 7 4 1 .

A l th o u g h  u n d e r  t h i s  s e c l io n  a  w r i t t e n  
r e p o r t  i t s e l f  i s  g e n e r a l l y  i n a d m is s ib l e ,  I h e  
p o lic e  o f f ic e r  w h o  i n v e s t i g a t e s  t h e  a c c id e n t

m a y  t e s t i f y  to  t h e  o b s e r v a t io n s  w h ic h  h e  
m a d e  i n  p r e p a r i n g  ' l i e  r e p o r t ,  a n d  Ills  
o b e e n i l l o n *  w o u ld  In c lu d e  a n y  
a t a t e i  l e n ta  w h ic h  w e r e  m a d e  to  h im  In  t h e  
c o u r s e  o f  t h e  i n v e s t i g a t io n  t h a l  w a re  
o l h a r r i s e  a d m is s ib le ,  in c lu d in g  th e  
a t a t s ’n a n t  o r  a  d e f e n d a n t  t h a t  h a  w a s  t h e  
d r iv  s r  o f  t h e  v e h ic le  in  q u e s t io n .  C r e a r y  v. 
S t a l e ,  C t .  A p p . O p . N o . 2 6 2  I F i le  N o s  
6 7 7 7 ,  67 7 8 1 , 6 6 3  P .2 d  2 2 6  (19831.

A l t h o u g h  a s t a l e  t r o o p e r  h a d  l i t t l e  
I n d e p e n d e n t  r e c o l l e c t i o n  o f  t h e  a c c i ­
d e n t ,  h e  c o u l d  r e ly  u p o n  h i a  r e p o r t  .1* 
■  p r o p e r  b a s i s  f o r  h i s  t e s t i m o n y  in  a 
n e g l ig e n c e  a c t io n .  I t  w a s  s t i l l  h i s  t e s t i ­
m o n y  a n d  n o t  t h e  r e p o r t  i t s e l f  w h ic h  w a s  
p la c e d  in  e v id e n c e . K a p e  T V s n s p , In c .  v. 
H e n r y ,  S u p .  C t.  O p . N o . 162 7  I F i le  N o  
2 9 2 6 ) ,  6 7 2  P .2 d  7 2 ( 1 9 7 7 ) .

W h e r e  a  s l a t e  t ro o p e r  w a s  p e r m i t t e d  to  
r e f e r  lo  h i a  a c c id e n t  r e p o r t  in  o r d e r  to  
r e c r e a t e  fo r  t h e  j u r y  a  d i a g r a m  o f  t h e  s c e n e  
o f  t h e  a c c id e n t  w h ic h  h e  h a d  p r e p a r e d  its 
p o r t  o f  h i s  i n v e s t i g a t io n  a n d  h o  w a s  a ls o  
p e r m i t t e d  to  r e a d  f ro m  h is  r e p o r t  t h e  
s t a t e m e n t  h e  to o k  f ro m  o n e  u f  Ih e  tw o  w i t ­
n e s s e s  to  t h e  O c c id e n t, t h i s  t e s t im o n y  w t s  
p ro p e r ly  a d m i t t e d .  K a p e  T r a n s p . ,  In c . u . 
H e n r y ,  S u p .  C l  O p . N o . 162 7  ( F i le  N o . 
2 9 2 6 ) , 5 7 2  P .2 d  7 2  (1 9 7 7 ) .

T e s t i m o n y  o f  w i t n e s s e s  n a m e d  I n  
r e p o r t  — T h e  h o ld in g  t h a t  t h i s  a e c t io n  
d o c a  n o t  b a r  o r a l  t e s t im o n y  o r  e i p e r t  o p in -  
io n s  o f  s n  i n v e s t i g a t o r  w h ic h  e r e  a l s o  con- 
t s i n c d  in  a n  n u to m o b ile  a c c id e n t  r e p o r t  
c l e a r ly  o v e r r u l e s  a n y  im p l i c a t io n  in  M a c e  
v J u n g ,  S u p .  C t .  O p . N o . 1 7 0  I F i le  N u
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4 28.35 CIO A iaska Statmtkh $ 28 MO 1M0
3 0 6 ) , 3 8 6  P 2 d  6 7 9  (1 9 6 3 )  t h a l  witnntiM -* 
n a m t-d  in  (h e  r#*|x*rl w o u ld  n o t  b e  a b le  to  
l e a h f y  l * f u r r  ( l ie  r o i i r t  T h e  d u c ln n e  o f  
" f r u i t  o f  t h e  fM uaonoua t r r e "  ia  " im p ly  n o t  
M p p h u ib le  lo  I h ia  l)|H « o f  a  M tu a t iu n  
A d k in a  v l ^ a t e r ,  S u p  C l  O p  N o  1 1 0 7  
(K iln  N o  20781 , 6 3 0  l> 2 d  1 1 11 9 7 0  

M e m o r a n d a  p r e p a r e d  h y  s l a t e
t r o o p e r  I n v e s t i g a t i n g  a n o t h e r

t r o o p e r ' a  I n v o l v r m e n t  i n  a n  a c c i d e n t  
w e r e  n o t  lo a d m ia a ib l r  p o lic e  i n v e s t ig a to r y  
r e p o r t*  in  l e r n i a o f  t h i a  a e c l io n 'a  l a n g u a g e  
a n d  p u rp o a e  R u th e r f o r d  v S tn t e ,  H u p  ( ! t  
O p  N o  200 1  tK ile  N o  .146:11. 6 0 5  I ' 2d  16 
I I 9791

Q u o t e d  in  W e a le r  v S t a t e ,  S u p  C t O p  
N o  1 1 0 6  (K ile  N o  21591 . 5 2 8  I* 2d  1179 
(1 9 7 4 1

C o l l a t e r a l  r c f e r e n r e a .  8  A m  J u r  
2 d , A u to n io ln lr n  n n d  H ig h w a y  TrafT ic, 
4 1046 .

6 1 A ( M S .  M o to r  V e h ir le a ,  i  5 1 6 (1 9 )

A d m is s ib i l i ty  o f  r e p o r t  o f  o p e r u to r  fi le d  
p u r s u a n t  lo  la w . r e a p v c l in g  a u to m o b ile  
a c c id e n t .  6 9  A l.K  9 0 5

See. 28.Mf3.IMO. False report o r destruction o f evidence. An offi­
cer or person who knowingly makes or subscribes n false report con­
cerning nn investigation of a vehicle or dnmnge or injury caused by a 
vehicle, oh provided in thia chapter, iB guilty of perjury. A person who 
deatroya, obliteroteB, conceals or removes, or who nids, abets, or assists 
in the destruction, obliteration, concealment, or removal from a vehi­
cle, of evidence showing or tending to show that the vehicle collided 
with a person or property, is punishable by a fine of not more than $500, 
or hy imprisonment for not more than six months, or by both. (§ 50-5-6 
ACLA 1949)

Article 5. Miscellaneous Offenses.
S e c t i o n

180  U ifto b e d ie n c v  to  s ig n a l s  o f  ofTicer 
r e g u la t i n g  trafT ic  u n l a w f u l  

18 2  S to p p in g  a t  d i r e c t io n  o f  p e a c e  ofTicer 
2 2 5  E n f o r c e m e n t  
2 4 5  M o to rc y c le  h e lm e t

S e c t i o n

135. U n la w fu l  t o  k n o w in g ly  m n k e  fa ls e  
e l a te  m e r it ,  a p p l i c a t io n ,  o r  c e r t i f i c a ­
t io n

M l) U n la w fu l  o b s t r u c t io n  o r  b lo c k in g  o f  
trafT ic

165 O p e r a t io n  u f  v e h ic le  w i t h  c e r t a in  
t i r e s  p r o h ib i te d

Sec. 26.35.135. Unlawful (o knowingly make false statement, 
application, o r certification, (a) A person mny not knowingly moke 
n false nflidavit, statement, or representation, or affirm falsely with 
respect to a rentier or fact required lo be set out under this title, nor 
mny the person use a name other limn the person's true name. A person 
convicted of violating this section iB guilty of unsworn falsification and 
is punishable ob prescribed by law.

(b) A person who has n certification, registration, title, license, or 
other form issued under this title, or who bus applied for a certification, 
registration, license, or other form, nnd who changes the person's nnrae 
or moves from the address shown on the department’s records or forms, 
shall notify the department in writing of the change in name or address 
within 30 days. (§ 7 ch 241 SLA 1076, nm § 43 ch 102 SLA I960)
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f r o m  r e f e r e n c e s .  — K or c r im e  o f  
u n w o r n  f a ls i f i c a t io n ,  n e e  A S  I I  5 6  110 , 
fo r  p e n a l t i e s ,  n ee  AH 12 5 5  l)J6 < h )(0 l a n d  
12 6 5  1 3 5 (a )

E f f e c t  o f  a m e n d m e n t * .  — T h e  198 0

a m e n d m e n t  s u b s t i t u t e d  " u n s w o r n  f a ls i  
f i c a t io n "  f o r  " p e r ju r y "  M o w i n g  ' in g u i l ty  
o f  n e a r  I h e  m id d le  o f t h e  A econd s e n te n c e  
i n  A u tw e c tio n  »n»

Sec. 28.35.140. Unlawful obstruction o r blocking o f traffic. A
person may not purposely obstruct or block trafTic on any roadway by 
any means. However, n Hcrvice vehicle such ns a bus, garbage truck, 
tow truck or ambulance may muke brief stops on a roadway, which 
stopa on the roadway are necessary in the performance of its services. 
<§ 50 5-7 ACLA 1949; nm § 1 ch 174 SLA 1970)

N O T K H  T O  D E C I S I O N S

T h i a  l a w  p e r t a i n s  t o  r o a d a  o f  « u f f l-  
d e n t  w i d t h  a n d  c o n d i t i o n  t o  p e r m i t  
v e h l c l e a  t o  p o o s .  w i th o u t  i r \ ju r y  to  t h e i r  
t i r e a  o r  o t h e r  p a r te ,  a n d  w i th o u t  d a n g e r  o f  
c o l l is io n  V o g le r  v. G r e i m a n n ,  12 A la s k a  
19 . 7 8  f . S u p p  5 7 5  (D  A la s k a  1 9 48).

O n  a  t w o  l a n e  h i g h w a y ,  e v e n  a  o n e  
f o o t  o b s t r u c t i o n  c o u l d  e a s i l y  c a u s e  a  
f o l l o w i n g  c a r  t o  s w e r v e  in to  t h e  o p p o s i te  
l a n e  lo  c l e t r  a  p e r k e d  v e h ic le .  T h i s  w o u ld  
i n t e r f e r e  w i t h  t h e  n o r m a l  flo w  o f  trafT ic  
a n d  a m o u n t  to  a  v io la t io n  u n d e r  t h i s  Aec­
t io n  B e a u m a s le r  v C r a n d a l l .  S u p  C t  O p  
N o . 1 5 8 9  ( F i le  N o . 2 8 4 5 ) ,  5 7 6  l» 2 d  9 8 8  
(1 9 7 8 ) .

T h i a  s e c t i o n  Is  n o t  o n  e x c l u s i v e  l i s t  o f  
s e r v i c e  v e h i c l e s .  D e n u m a a te r  v. 
C r a n d a l l ,  S u p  C l.  O p  N o  1 5 8 9  ( F i le  N o  
2 8 4 5 ) . 5 7 6  P . 2 d  9 8 8 ( 1 9 7 8 ) .

A d r i v e r ,  w h i l e  n o t  o p e r a t i n g  a  p r o ­
f e s s i o n a l  s e r v i c e  v e h i c l e ,  m a y  b e  
e n g a g e d  i n  t h e  s a m e  a c t i v i t y  a s  a  s e r ­
v ic e  v e h ic le  w o u ld  h a v e  b e e n .  B e a u m a s le r  
v . C r a n d a l l ,  S u p .  C l  O p  N o  1 6 8 9  ( F i le  
N o  2 8 4 6 ) , 5 7 6  P  2d  9 8 8  (1 9 7 8 ) .

f l u c h  a a  p u i i l n g  o v e r  l o  o l d  o c c u ­
p a n t s  o f  o v e r t u r n e d  c a r .  —  T h i s  s e c lio n  
d e s c r ib e s  s e r v ic e  v e h ic le s  a s  b u s e s ,  g a r ­
b a g e  t r u c k s ,  to w  t r u c k s  o r  a m b u la n c e s ,  
b u t  a  r e a s o n a b le  c o n s t r u c t io n  o f  t h e  s t a t ­
u t e  w o u ld  h o ld  t h a l  o n e  w h o  p u l l e d  h i s  c a r  
o v e r  to  t h e  s id e  o f  t h e  ro a d  in  a n  e m e r ­
g e n c y  s i t u a t io n  in  o r d e r  to  a i d  t h e  occu- 
{x n t a  o f  a n  o v e r tu r n e d  c a r ,  w a s  a c t in g  in  a  
se .*v ice  c a p a c i ty .  B e a u m a s le r  v . C r a n d a l l ,  
S u p .  CT. O p . N o . 1 6 8 9  ( F i le  N o . 2 8 4 5 ). 5 7 6  
P . 2*1 9 8 8 ( 1 9 7 8 )

A p e r s o n  w h o  p u l le d  o v e r  to  t h e  s id e  o f  
t h e  ro a d  in  a n  e m e rg e n c y  e i t u a t i o n  in  
o r d e r  lo  a id  t h e  o c c u p a n ts  o f  o n  o v e r tu r n e d  
c a r ,  a p p a r e n t l y  p a r k in g  a s  f a r  o v e r  o n  th e  
r i g h t  a s  h e  c o u ld  g iv e n  l h e  sn o w  c o n d i t io n s  
a n d  t h e  p r e s e n c e  o f  a  d i tc h  o n  th e  s id e  o f  
t h e  ro a d , a n d  w h o  a ls o  t u r n e d  h i a  e m e r ­
g e n c y  f l a s h e r  l ig h t*  o n , w a s  e n t i t l e d  Lo 
m a k e  a  b r i e f  s to p  o n  t h e  ro a d w a y  a a  n e c e s -  
s a r y  in  t h e  p e r fo rm a n c e  o f  S a m a r i t a n  
efT urta. B e b u m  a s  t e r  v. C r a n d a l l ,  S u p  C t  
O p  N o  1 5 8 9  ( F i le  N o  2 8 4 5 1 ,5 7 6  P .2 d  9 8 8  
(19781

C o l l a t e r a l  r e f e r e n c e s .  — 7 A  A m . J u r  
2 d , A u to m o b ile *  a n d  H ig h w a y  T ra f f ic .  
i  2 7 7

6 1 A  C J S . .  M o to r  V e h ic le s .  5 6 8 4

S to p p in g  v e h ic le  o n  t r a v e l e d  p o r t i o n  o f  
h ig h w a y  o s  a f f e c t in g  r e s p o n s ib i l i ty  fo r  c o l­
l i s io n  b e tw e e n  v e h ic le s ,  131 A L R  5 6 2

Sec. 28.35.150. Unlawful to interfere with o r destroy official traffic 
control device or highway construction; action hy stnte for damages 
I Repealed, § 25 ch 144 SLA 1977.1

Sec. 28.35.155. Operation o f vehicle with certain tires 
prohibited, (a) It is unlawful to operate a motor vehicle with atudded

163



i) 28 35.16(1 A l.A M K A  S r A T I I tK .S S 28.35.182

~ T  '

tires or tiros with chains attached on n paved highway or road from 
Mny I through September I ft, inclusive, north of GO" North Latitude 
and from April LO through September 30, inclusive, south of GO" North 
Latitude. The cotnmiasioner of public mifely shnll hy emergency order 
provide for additional lawful operating periods based on unusual 
seasonal or weather conditions. An emergency order adopted under 
this section ia not subject to the Administrative Procedure Act (AS 
•M.G2). Upon application a special individual traction permit may be 
issued allowing the operation of a motor vehicle with studded tires or 
chuinn at any time nt the discretion of the vehicle owner. The fee for 
the special individual permit is one-third of the annual registration fee 
applicable to that class nf vehicle under AS 28.10.421. The department 
may provide nn appropriate Bticker or other device identifying the 
vehicle to which the permit applies.

(bl In thiB section "studded tire" means a tire with metal studs or 
spikes imbedded in the periphery of the tire surface, and protruding nol 
more then one-fourth inch from the tire surface. (5 9 ch 241 SLA 197G; 
nm 15 29 ch 94 SLA 19801

E I T r c l  o f  a m r n d m r n t * .  —  T h e  lilHO n u U t i l u t n l  " A S  2 8  10 4 2 1 "  fo r  " A S  
a m e n d m e n t  s u b s t i t u t e d  " re R W lr e l io ii  fe e "  28 10 2 0 0 "  a l  t h e  e n d  o f  t h e  n e x t  to  l a s t  
fo r  " l ic e n s e  t n x "  n e a r  t h e  m id d le  o f  t h e  s e n t e n c e  o f  s u b s e c t io n  (a l  
n e x t to  In s t  s e n t e n c e  o f  s u b s e c t io n  t a l ,  n n d

St'c. 28.HCi.l60. Unlawful ipjury to or destruction o f traffic regu­
lations o r guidance device. I Repealed. § 2.1 ch 144 SLA 1977.1

See. 28.35.170. Operation with more than three persons in driver's 
sent. IRepealed, § 20 ch *41 SLA 1976.1

G )

Sec. 28.35.180. Disobedience to signals o f officer regulating 
traffic unlawful. A driver of a vehicle may not refuse to obey a lawful 
order or direction of a peace officer, fireman, or authorized flagman 
regulating nnd directing traffic. A pence officer or fireman regulating 
or directing traffic shall, upon request of n driver, produce evidence of 
authorization unless the officer or fireman is wearing in view the badge ^  .
or uniform of office. ($ 50-5-11 AULA 1949; am § 10 ch 241 SLA 1976)

Sec. 28.35.182. Stopping at direction o f peace officer, (a) A per­
son driving or operating a vehicle or motor vehicle, or operating a i 
aircraft or watercraft, shall stop as soon as practical nnd in a reason­
ably safe manner under the circumstances, if requested or signalled to 
do so for a lawful purpose by a peace officer.

Oil If the pence officer is driving or operating a vehicle or motor 
vehicle or is operating n i l  aircraft or watercraft when making the 
request or giving the signal to stop, the peace officer’s vehicle, motor 
vehicle, aircraft or watercraft must he marked appropriately so that a 
reasonable person would recognize it os one related to low enforcement,

164 •9

§ 28.35.190 Mdtiiii Vkiihi.kx 5 28.35.245
or it muBt meet lighting and audible signalling requirements of Ibw for 
law enforcement vehicles If the peace officer is not driving or operating 
a vehicle or motor vehicle, or operating nn aircraft or watercraft, the 
officer shall wear the uniform of office or display a badge or other 
symbol of authority so as to be reasonably identifiable as a pence offi­
cer.

<c) A person who knowingly fails to stop in violation of (nt of thin 
section is guilty of a cIbss B misdemeanor.

(di In this section
( 1) "lawful purpose" includes making an qrrcst or issuing a citation, 

preventing personal injury or property damage in nn emergency, and 
investigating a situation when the peace officer has a reasonable 
suspicion that imminent public danger exists or that serious harm has 
recently occurred;

(2) "signal" means a hand motion, audible mechanical or electronic 
noise device, visual light device, or combination of them, used in a 
manner thal a reasonable person would understand to mean thal the 
peace officer intends that the person stop (IS I ch 66 SLA 19841

Sec. 28.35.190. Penalty for violation ofcertain sections IRepealed, 
}  47 ch 32 SLA 1971.1

Sec. 28.35.200. Unlawful operation o f vehicles. IRepealed, S 20 ch 
241 SLA 1976.1

Sec. 28.35.210. Seizure o f unsafe or defectively equipped vehicles. 
IRepealed by implication hy AS 28.05.091, enacted by § 6ch 178 SLA
1978.1

Sec. 28.35.220. Action by state for damages. /Repealed, § 20ch241 
SLA 1976.1

Sec. 28.35.225, Enforcement. All law enforcement officers in this 
stale and employees of the department designated by the commissioner 
shall enforce this title and regulations adopted under this title. The 
state troopers shall ndvioe and instruct all other law enforcement offi­
cers in the state concerning the requirements of this title and regu­
lations adopted under this title. (5 11 ch 241 SLA 1976; am 5 7 ch 54 
SLA 1979)

Sec. 23.35.230. I Renumbered as AS 28.40.050.1
Sec. 28.35.240. Duty to obey school patrol. I Repealed, $ 3 ch 68 SLA

1964.1
Sec. 28.35.245. Motorcycle helmet. (n> After January 1, 1978, 

motorcycle helmets may not be manufactured or sold in Alaska that do 
not conform to standards established by regulation by the commis­
sioner of public safety. The regulations shnll provide for helmets that 
allow normal peripheral vision nnd hearing nnd minimize neck injuries
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§ 28.35.25fi A i .a m k a  S r A T t r t B S  5 28.40.050
lo 'ihe wearer potentially caused by the helmet. The adoption <;f these 
regulations shall be under the provisions of the Administrative Proce­
dure Act (AS 44.62).

(b) A person who has reached the age of majority as defined by AS
25.20.010 may not be required to wear a helmet while operating a
motorcycle if the person is the holder of a license which, under regu­
lations adopted under AS 28.15.041, is classified singly as a li^nse to 
operate a motorcycle. (5 1 ch 230 SLA 1976)

C o l l a t e r a l  r e f e r e n c e * .  —  7 A  A m . J u r .
2 d , A u to m o b ile *  a n d  H ig h w a y  T ra fT ic. 
i 210

Sec. 28.35.2S0. Application o f Inw. IRepealed. § 20 ch 241 SLA
1976.1

Sec. 28.35.260. I Renumbered as AS 28.40.100.1
Sec. 28.35.270. /Renumbered nn AS 28.40.110.1

<
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Personal Services!

Law Clerk, Rang* 13A,
Anchorage, PPT - 6 montha

Pro Tan District Court Judge, 
Anchorage, PPT - 6 months

Law Clerk, Range 13A,
Palrbanka, PPT - 6 monthe

Pro Ten District Court Judge, 
Fairbanks, PPT - 3 months

Total Personal Services

Salary Bonefita Tot

$13,302 $4,564 $17,6

8,352 8,875 17,2

15,186 4,983 20,1

9,521 9,893 19,4

574,6’.

Equipment! (ona tiaa items)
Desk, chair, filing cabinet, and typewriter

Total CoBt

14,37

$89,05

Page ! c* 3
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So. 3HB 52
C O N T I N U A T I O N  o r  FISC A L N O T E  ANALYSIS 3/25/87

For Dill/Resolution No. HB52____
I M s  b d l  w o u l d  a m e n d  A S  2 8 . 3 5 . 0 3 S U )  t o  r e q u i r e  t h e  s t a t e  t o  m o v e  t h e  
c o u r t  t o  o r d e r  f o r f e i t u r e  o f  a . i n o t o r  v e h i c l e  I n v o l v e d  i n  t h e  c o n r n l s s l o n  
o f  t h e  o f f e n s e  o f  D r i v i n g  W h i l e  I n t o x i c a t e d  o r  R e f u s a l  t o  S u b m i t  t o  a 
C h e m i c a l  T e s t  i n  e v e r y  c a s e  w h e r e  t h e  c o n v i c t e d  o e r s o n  h a s  b e e n  
p r e v i o u s l y  c o n v i c t e d  m o r e  t h a n  o n c e  o f  t h e  s a m e  o r  s u b s t a n t i a l l y  s i m i l a r  
o - f e n s e s .  T h e  P u b l i c  D e f e n d e r  A g e n c y  b e l i e v e  t h a t  t h e  p r o p o s e d  a r e n d m e n t  
w o u l d  n o t  s e r v e  t o  p u n i s h  d e f e n d a n t s  i n  a r y  a p p r e c i a b l e  w a y  o u t  w o u l d  
I n s t e a d  c r e a t e  i n  e x p e n s i v e ,  t i m e  c o n s u m i n g  a n d  g e n e r a ' l y  f r u i t l e s s  
e x e r c i s e  f o r  t h r  c r i m i n a l  j u s t i c e  s y s t e m  a s  a  w h o l e .

T h e  v a s t  m a j o r i t y  o f  d e f e n d a n t s  w h o  w o u l d  b e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  
t h i s  l a w  d o  n o t  o w n  t h e  v e h i c l e s  t h a t  t h e y  w e r e  d r i v i n g  a t  t h e  t i m e  t h e y  
w e r e  a p p r e h e n d e d .  A c c o r d i n g  t o  t h e  D i v i s i o n  o f  M o t o r  V e h i c l e s ,  m o r e  t h a n  
7 0 t  o f  t h i r d  t i n e  D r i v i n g  W h i l e  I n t o x i c a t e d  d e f e n d a n t s  d o  n o t  o w n  t h e  
v e h i c l e ,  f o r f e i t u r e  o f  a  v e h i c l e  n o t  b e l o n g i n g  t o  a  d e f e n d a n t  w o u l d  
t h e r e f o r e  n o t  s e r v e  t o  p e n a l i t e  a  d e f e n d a n t  1 n  a n y  w a y ,  b u t  w o u l d  d e v o l v e  
I n t o  a  c o n f r o n t a t i o n  b e t w e e n  t h e  s t a t e  a n d  t h e  l e g a l  o w n e r ,  w h o  c o u l d  b e  

a  c o m p l e t e l y  I n n o c e n t  t h i r d  p a r t y  w h o  o w n e d  t h e  v e h i c l e  o u t r i g h t ,  o r  a n  
e q u a l l y  c o m p l e t e l y  i n n o c e n t  l i e n h o l d e r ,  s u c h  a s  a  l e n d i n g  I n s t i t u t i o n  o r  
f i n a n c i n g  a g e n c y .

T h e  e f f e c t  o f  t h e  m a n d a t o r y  f o r f e i t u r e  p r o c e d u r e ,  t h e n ,  w o u l d  b o  t o  
e m b r o i l  t h »  s t a t e  a n d  t h e  l e g a l  o w n e r s  o f  t h e  v e h i c l e s  i n  a n  u n n e c e s s a r y  
a n d  b u r d e n s o m e  l e g a l  b a t t l e  r e f e r e e d  a t  a d d i t i o n a l  t i m e  a n d  e x p e n s e  b y  
o u r  c o u r t  s y s t e m .  I n  a d d i t i o n ,  t h e s e  f o r f e i t u r e  p r o c e e d i n g s  w o u l d  
t y p i c a l l y  I n v o l v e  v e h i c l e s  w h o s e  v a l u e  w o u l d  n o t  w a r r a n t  t h e  e x e r c i s e .

I t  1 s  a n t i c i p a t e d  t h a t  t h i s  p r o p o s e d  a m e n d m e n t  w o u l d  r e q u i r e  t h e  s e r v i c e s  
o f  a n  a d d i t i o n a l  A t t o r n e y  I I I  a n d  a  P a r a l e g a l  A s s i s t a n t  I I  t o  c o m p e n s a t e  
f o r  t h e  I n c r e a s e  w o r k l o a d .  T h i s  w o u l d  r e q u i r e  a n  I n i t i a l  b u d g e t  o f  
I I S . 7 .

8U D G E T  A N A L Y S I S

1 0 0  P e r s o n a l  S e r v i c e s :  A n c h o r a g e

A t t o r n e y  I I I  6 5 . 9
P a r a l e g a l  I I  A 4 . 8

3 0 0  C o n t r a c t u a l :

A 0 0  S u p p l i e s :

5 0 0  E q u i p m e n t  I  O n e  T i m e )

S p a c e ,  e x p e r t s ,  e t c .

T o t a l

110.7

5 . 0

1.0 

3 . 0

119.7

Me— L  ° f^|0
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

For Oil! Resolution No. _ _____

J B F i s c a l  A n a l y s i s

Atty ::i

"i-.din* iuratarv 

?/a :: ;;«r< Tyont ::2 Total
•;ooo 62.5 “..6 . .6 132.7
•;cco ;.3 :.3 3.6
"3000 29.3 4 . 8 38.3
•-ooo 4.5 4.5 3.3 12.3
'500C 1.5 1.5 4.0 11.0

f----- —VTotal 55.2 ’.00.1 43.1 198.4

Tests beyond FY 38 include » 3 per cent annual inflation factor.

I

t
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No. 2 HB 52 3 /25 /87

rc r  Dill Resolution No. ~3 ~~
C O N T I N U A T I O N  o f  F IS C A L  N O T E  ANALYSIS

Thia b i l l  arar.da AS 29.35.C36(a' by rer.dacir.g that tha scsta sea* forfeiture cf the rotor vehicle involved I f  chi convicted paraon * ii bear. previously convicted nore fa n  tnea fcr driving while ir.tcxisated : r  fo r refuting co iubaic : :  a chaoical cat:. Under curranc lav, : ‘ a acata haa :h« option of staking forfe itu re , but it  ia not nar.daicd to is ic.
Department of lav records, as v t i l aa these of :ha Division cf u: : : :  .e-is lea, indicaca tr.ac :ha department would r.avt :o teak:: f» i :- ra  ir. ICC to -CC case* annually, whara i t  doet r.ot do so now. "he forfeiture procaaa car. ba somewhat ccnplicacad whenever partial, f a r  fa r . tha parson ccnvitrad held an cvr.trahi? or security incartae r. f a  vahicla involved. A aaparaca ccurc haaring would havt tc ba hald z aach individual caaa. A tic la  saarch of each vahicla would hava to a ssncuctad. A ll third partlas with an cvnarship lnearatt would hava r : i  notified sc chat thay nay assart chair svnarahlp incaraat at tha earirgs. I f  a rhird party provaa chair svnarahlp or aacurity interest, are prcvaa that chav did r.ot knew or havt raaacnabla cauaa co know tha vtr.irla wsuld ba usad in tha cocaiaaicn of an offanaa, tha vahicla and t it la  cr. vahicla la released to tha party holding cvnarahlp, or an amount equal to tha valua in tha vahicla hald by tha party holding a security ir.ta’ ait is paid to that party. In any avant, a substantial incur.c cf rtsourcaa w ill ba rtquirtd co acquire and hold vahlclaa, and :s nanaga tha pro. aada free vchlclaa that hava been sold.
Attorney* with cha Municipality cf Anchorage, which conduct* a ur.lsipal forfeiture prograa under AS 28.35.” 36. hava adviaad us that vnerihip :r  «acurlty interest* are hald by persona othar chan cha arson convicted of an cffar.se in 90 to 95 par cant of tha casaa that ray rave handled. Thu*, it appears that vary few forfeitures w ill be traightf srvsrd cr vichcut r.ted fcr costly legal proceedings, Tha •partner.: of lav esciratcs that at least ens attorney l i t ,  onaaraprofesslonal, and ona cleric typist w ill ba required to prepare and andla fcrfaitura ac tion , !r. addition tc r.cmal parionnal and support cats, a sum of 525,000 w ill be needed to publish lagal notices for lien ciders, and others with ovr.arship interests who cannot be aasily cr.tattad sr readilv identified. Other dapartaanta that w ill also rssasly sea a fisca l inpact i f  thia b i l l is ar.accad era tha Public efe-ter ar.d tha Tsurt 5y»:e-. who vouic experience incraaaad caaalcad. .<evise, f a  Dapartr.ent of Public Safety, vhc would be raaponalble fcr tiding arc disposing cf vehicles, ar.c for ranttting cha proceeds of sales : :  fcae  having sacuritv interest ir. -any of cha vahicla* that are s :t  sold, w ill alsc experience a fisca l lapacc. Tha dspartsanc tr.a valuable social purpcs* chat this b i l l sarvaa; hovavar, : suit sauttor. against bordering it with rev rtapcr.aibilitias m a . : j c  year vr.aa nany o: tha department's cora prosecution function* ara air.g severely curtailed dua budge: eonatraisti.
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EQUIPMENT 1
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ST M U  O F  ALASKA 1986 L E G IS L A T IV E  S E S S IO N
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forfeiture."______

R e a .e u r r  • - iDate o; Rra.cu f - -
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TRAVEL 
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REVIVE
P I  NniNT, • T h n u «  n d*  o f  D o lla rs )
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This measure would require proeacutors Co file  and cource co 
hear e notion In every c>ise specified under AS 16.35.036(a), 
Under current lav, the state has discretion co file  a 
forfeiture motion, and l.hi* court can act only If a motion la 
filed.
The Department of Law indicates that such a notion would be 
made In approximately 100 cases annually, primarily in 
Anchorage and Fairbanks.- It le assumed that spouses or lien* 
holdors will assert <m interest In approximately 901 of the 
cases. Approximately one-half of those cases are oxpected to 
be highly contested. It lu assumed, based on Information 
provided by the Department of Law, that ln-court time for 
these motions will average two hours. The legislation will 
also impact case procesulng. A leoally-tralned person nuac 
review paperwork ar.d prep-.tre tha file  for appropriate and 
expeditious disposition by the judgs. This function le 
performed bylaw clarka. Clven the volume of anticipated 
cases, It is assumed that one additional permanent part-time 
law clerk and one part-time pro ten Judge for the district 
court in both Anchorage and Fairbanks would me required. 
Additional clerical time could ba absorbed.
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OFFICE OF THE COMMISSIONER

M a r c h  11, 1Q87

DEPARTMENT OF PUBLIC SAFETY P.O. BOX N

T he H o n o r a b l e  N i i l o  K o ponen 
A l a s k a  State Legisl a t u r e  
P.O. B o x  V 
Juneau, AK 99811

D e a r  R e p r e s e n t a t i v e  Koponen:

A t  the reque st of your staff, 24 c o n v i c t i o n s  for driving 
w h i l e  i n t o x i c a t e d  (DWI) w e r e  r a n d o m l y  selected for analysis.

The r e sults are as follows:

F o u r  of the 24 v e h i c l e s  involved, or 16.6 percent, were 
d r i v e n  by the owners. T h e r e  w e r e  no lien holders or 
o t h e r  r e g i s t e r e d  owners.

E l e v e n  of the 24, or 45.8 percent, w e r e  not driven by 
the r e g i s t e r e d  owners; however, two of the drivers had 
the same last name as the r e g i s t e r e d  owner.

O f  the 11 a p p a r e n t l y  loaned vehicles, eight, or 72.7 
percent, had no lien holder.

Five of the 24, or 20.8 percent, w e r e  d riven  b y  the 
owner; no others w e r e  listed on the registration, but 
there was a lien holder.

O ne of the 24, or four percent, was d r i v e n  by the 
r e g i s t e r e d  owner; o thers w e r e  listed as registered 
owners, b u t  there w a s  no lien holder.

T h r e e  of the 24, or 12.5 percent, w e r e  driven by the 
r e g i s t e r e d  owner; o t h e r  p e r s o n s  w e r e  listed as r e g i s­
ter e d  owners, and there w a s  a lien h older listed.

T h i r t e e n  of the 24, or 54 percent, had no lien holder.

One vehicle, or 4 percent, w a s  a model year between 
1960 and 1969.

T welve vehicles, or 50 percent, were m o d e l  years 
b e t w e e n  1970 and 1979.
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The H ono rab le  N i i lo  Koponen - 2 -  March 1 1 , 1987

E leven  v e h ic le s ,  o r  46 p e rc e n t , were model y e a rs  
between 1980 and 1986 .
Of th e  11 lo an ed  v e h ic le s ,  e ig h t ,  o r  7 2 .7  p e rc e n t , were 
model y e a rs  between 1970 and 1 9 7 9 .

I  t r u s t  t h i s  in fo rm a t io n  w i l l  be o f  s e rv ic e  to  you .

— —

. Vaden

A ttachm ent



O the rs  D riv e n  by L is t e d  on 
R e g is te re d  R e g is t r a t i o n ?  L ien  

Y ea r Make Owner? (more th an  1) H o ld e r
1978 C h e v ro le t  P .U . Yes No No
1981 Subaru Yes No No
1969 C h e v ro le t Yes No No
1976 Bu ick Yes No No
1972 Volkswagen No Yes No
1971 T oyota No No No
1974 P o n t ia c No No No
1975 B u ick No No No
1970 C h e v ro le t No No No
1973 C h e v ro le t No No No
1974 M ercury No No No
1976 Datsun No No No
1985 Subaru No (SLN )1 No Yes
1984 F o rd No (SLN )1 Yes Yes
1984 C h e v ro le t No Yes Yes
1985 Dodge P .U . Yes No Yes
1984 C h e v ro le t Yes No Yes
1986 C h e v ro le t Yes No Yes
1984 C h e v ro le t Yes No Yes
1978 C h e v ro le t Yes No Yes
1977 P lym outh Yes Y es2 No
1984 Dodge Yes Y es2 Yes
1982 F o rd  P .U . Yes 2Yes Yes
1986 T oyo ta Yes Yes Yes
1 -  (SLN) D r i v e r ' s  r e g is t e r e d  owner had same la s t name
2 -  Appeared to  be spouses
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CASELOAD SUMMARY

AASAP MISDEMEANOR SERVICES 
CASELOAD STATISTICS

ISffi

New Cases Added ,................................ .............................  3995
Screenings Ccrcplotod . , .......................................... . . 29BE
Cases Closed .......................  . . . . . . .  2804

Case Management Only / No Screening. 353

Bench Warrent Reassignment to ASAP •  .........  389

Agency Reassignment by ASAP, 2227

i m

3396

2683

2286

260

617

3065

B flgKS&HNP

Problem D r i n k e r   1870 I 62.6% I 1716 I 63.9%

Presumptive Problem Drinker,

Non-Problem D rinker.................
Unidentified ..............................

I
83 I 

I
923 I 

I

2,7% I 
I

30.9% I

78

704

SE flfiB ..O IL  .f i a m O T P .

Pre-Sentence .........  . . . . .

Deferred prosecution ............

Suspended Disposition of Sentence 

Other. .  ................ ..

2.9%

26.2%

110 1 3.6% 1 185 1 6.8%

2796 1 93.6% 1 2419 1 90.1%
1

102 1
1

3.4% 1
1

150 1 5.5%
1

3 1 
1

1
0.1% 1

1
3 1 

1
87 1

0.1%

67 1
j

2.2% 1 3.2%
1

14 1
1

0.4% 1
1

23 1 0.8%
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AASAP MISDEMEANOR SERVICES 
CASELOAD STATISTICS

SOURCE QP REQUEST FOR BACKGROUND

INVESTIGATION/ SCREEN IN3: 1985 1986
Anchorage Court...................................* .

1
1
i

85,4% 2179 1 81.2%
Outside Anchorage Cou. 13.8%

|
483 1 1 18.0%

Out-of-State ................................... . . . 0.3% i9 1i 0.3%
Prosecution.................................................... 1

i 0.1%
I

0 1
1

12 1
0.0%

Other. . . . . . .  ................................... 1
0.1% 0.4%

Municipality ................................... 1
111

69.2% 1 1 1728 1I 64.4%
State . . . . . . . . . . . . . 30.1% 1 

1
0.0% 1 

10.5% 1

935 1 1 34.8%
Federal................................................ 1

11 0 1 0.0%
Other.................................................... 11

1
20 I 0.7%



J A N  £S ' 8 7  1 0 : 3 0  A N C H O R A G E  5 G 1 - 4 3 5 7  P A G E . 0 5

AASAP MISDEMEANOR SERVICES 

CASELOAD STATISTICS

^ £ m g N T _ £ E £ E B8&LSt 1985. 1986

Alochol Information School/Education........  881 I 29.5% I 655 I 24.4%
I f I

Outpatient Counseling.  .................  1161 | 38.0% | 955 | 35.5%
/ I I I

Inpatient Residential T r e a t m e n t .......... . . 169 I 5.6% I 171 | 6.3%

Alcoholics Anonymous.......................   , 169 I 5.6% I 171 I 6.3%
I I I

Evaluation  634 I 21.2% I 666 I 24.8%
I I I

AASAP Correspondence  ...............  15 I o.5% I 12 I 0.4%

1 1 1
Assignment Pending  64 I 2.1% I 164 I 6.1%

I I I
O t h e r   57 I 1.9% I 60 I 2.2%

1 1 1
NO Assignment  57 I 1.9% I 60 | 2.2%

CASELOAD MONITORING AND FQLLCW-UP ACTIVITIES;

Total Follow-Up Reports Processed . . . . . .  13183 I 11095

H3H3PMPUANQI ACTIVITY:

Fail to Satisfy/Letter to Defendant . . . . . .  2024 I 1666
I

Non-compliance Affidavits Prepared/Filed. . . .  2806 I 2614
I

AASAP Court Appearance.....................   261 I 655
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AASAP MISDEMEANOR SERVICES 

CASELOAD STATISTICS

TOTAL CASES TERMlNftTEDs 1985 19jg£
1739
412
135 I 5.0%

ASAP Completed.................................................................  2143
ASAP Terminated Uncompleted..................................... 320
Other......................................................................................  341 I 11.4%

CLIENT CHARACTERISTICS t 
Sex:

Male.............................................................................. 2495 I 83.5% I 2220 I 82.7%
I I IFemale.  ....................................................  491 I 16.4% I 463 I 17.2%

Races

Caucasian . . . . . . . . . . . . . . . .  2229 I 74.6% I 1839 I 68.5%
I I IB la c k .........................................................................  116 I 3.8% I 135 I 5.0%
I I INative.........................................................................  513 I 17.1% I 428 I 15.9%
I I IO th e r .............................. ..........................................  79 I 2.6% I 182 I 6.7%
I I IUnknown.....................................................................  49 I 1.6% I 99 I 3.6%

Employment Status s

Employed.....................................................................  2034 I 68.1% I 1532 I 57.1%
I I IUnemployed. . . . . . .  . . . . . . . .  o 780 I 26.1% I 922 I 34.3%
I I IUnknown.....................................................................  172 I 5.7% I 229 I 8.5%
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AASAP MISDEMEANOR SERVICES 

CASELOAD STATISTICS

CLIENT. CHARACTERISTICS PONT,; 1985 1986

Family Income j

$45,000 + ................................  271 I 9.OS I 216 I 8.0%
I 1 I

$40,000 - 45,000 ..........   38 I 1.2% I 27 I 1.0%
I I I

$35,000 - 40,000 .......................  116 I 3.8% I 62 I 2.3%
I I I

$30,000 - 35,000  ...............  76 I 2.5% I 67 I 2.4%
I I I

$25,000 - 30,000    180 I 6.0% I 143 I 5.3%
I 1 I

$20,000 - 25,000 ........................ 163 I 5.4% I 142 I 5.2%
I I I

915,000 - 20,000 ........................ 244 I 8.1% I 208 I 7,7%
I I I

$10,000 - 15,000 ........................ 304 I 10.1% ! 244 I 9.0%
I I I

$5,000 - 10,000 ........................ ' 452 I 15.1% I 353 I 13.1%
i I I

$5,000 or less .  .....................  369 I 12.3% I 457 I 17.0%
I I J

Unknown . . . . . . . . . . . . . . . .  773 I 25.8% I 764 I 28,4%

Education:

0 - 1 1 ............................................

12 or GED  .........................   .

12+. .     .

College Degree . . . . . . . . . . . . .
U nknow n ..................................... . . . . . . . . . .

564 1 18.8% 1 
1

48.9% I 
|

495 1 18.4%
|

1462 1 
|

|
1248 1

j
46.5%

692 1 
1

23.1% 1 
1

697 1 
1

25.9%

173 1 
1

5.7% 1 
I

3.1% 1

124 1 4.6%

95 I
I

119 1 4.4%
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A A S A P  MISDEMEANOR SERVICES 

CASELOAD STATISTICS

c t ^ e w t  characteristics a * r r . » 19 8 5  1986

Marital Status;

Married..................................................................... 739 I 24.7% I 664 I
I I ID ivo rc ed ................................................................  455 I 15.2% I 406 I
I I I

Separated................................... 131 I 4.3% I 124 I

I 1 IWidowed.................................    34 I 1.1% J 18 I
I I IS in g le ..................................................................... 1552 I 51.9% I 1391 I
I I IUnknown..................................................................... 75 I 2.5% I 80 I

24.7%
15.1%
4.6%

0.6%

51.8%
2.9%



J H N  2 6  ’6 7  1 0 : 3 2  A N C H O R A G E  5 6 1 - 4 3 5 7  P A G E . 0 9

AASAP MISDEMEANOR SERVICES 
CASELOAD STATISTICS

CLIENT CHARACTERISTICS OONT.i 
Occupation

m i i m

Professional, Technical . . .............. 119 3.9% 1 
1

163 1 6.0%

Managers, administrators................... 104 3.4% 1 
1

91 1 3.3%

Sales workers .............................. 137 4.5% 1 
1

111 1 4.1%

Clerical and kindred........................ 309 10.3% 1 
1

197 1 7.3%

Craftsmen and kindred ..................... 738 24.7% 1 
1

616 1 22.9%

Operatives, except transportation . , • ♦ 62 2.0% ! 
j

50 1 1.8%

Transport operators . . . • « ............ 98 3.2% 1 
|

51 1 1.9%

Laborers, except f a r m .............. . . 662 22.1% 1 543 1 20.2%

Farmers, farm tuLnagers. . . . ............ 77 2.5% 1 
1

99 1 3.6%

Farm laborers, f o r e m e n . ......... .. 4 0.1% 1 
1

10 1 0.3%

Service workers . ................... 352 11.7% 1 
1

316 , 11.8%

Other ........................................ 324 10.8% 1 434 I 16.1%

Age j
19 or Under ,
20 - 29 . . 

30 - 39 . . 

40 - 44 . . 

44 - 49 . . 

50 - 59 . . 

60 and older.

151 I
1

5.0% 1
I

187 1 
|

6.9%

1471
1
1
i

49.2% I 1260 1 46.9%

814
1
1
i

1

27.2% 1 
1

7.7% 1 
1

3.8% 1 
1

5.5% 1 

1

|

799 1 29.7%

230
1
1
i

|

169 1
I

6.2%

115
1
1
i

134 1 4.9%

165
1
1
1

|

98 1 
1

3.6%

40 1 1.3% 1 36 1 1.3%
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HOMER ASAP OVERVIEW 
1986 PFD®AM STATISTICS

NEW  CASES

During 1986 there were 189 n e w  oases opened; a to ta l o f  31 screening;; 
were- completed .• •
REFERRAL SOURCES

In 1986 about 99% o f the cases ware re fe rred  from the D is t r ic t  Court.
CHA13GE WHEN jtKE'ERRED T O  HOMER At»AP

Of the 81 screenings, 55 cases wore DWl's , and there were 26 other a lcoho l re lated cases.
CLlJiM* CHARACTERISTICS
66 o f the c lie n ts  were male, 15 female; the highest age concentration was 
between 20 and 40 year o ld ; Caucasians accounted fo r  90% o f  the caseload.
About 90% o f  the re fe rred  cases were employed and irost seasonally employed.
47 o f Lhe cases earned $10,000 o r le s s . 36 o f the c lie n ts  were sing le ;
23 married; 17 divorced; 4 separated; 1 unknown,
SCREENING AND DRINKER CLASSIFICATION
Screenings were completed on 81 cases. According to estab lished procedures 
51% o f the scceenigns were c la s s if ie d  Problem D rinkers; 4% Presumptive 
Problem Drinkers; 23% c la s s if ie d  Won Problem D rinkers; 22% c la s s if ie d  
Unidentified.
EDUCATION AND TREATMENT REFERRALS
19 cases were re fe rred  to a D river A lcohol Information School an eight hour 
course; 33 Problem Drinkers were re fe rred  to  Ctit Patient Counseling;
8 were re fe rred  fo r  In Patient Treatment; 21 re fe rred  fo r  fu rth e r evaluation ,
C L IE N T  M O N IT O R IN G  A ND  F O L L O W -U P

During 1986, 959 reports were processed from treatment agencies in monitoring 
the progress o f cases in treatment. Over 190 le t t e r s  were sent to defendants 
and 66̂  a f fid a v its  were f i le d ,
Homer ASAP was present at 29 arraignments and provided testimony at 1 court case, 
ASSIGNMENT COMPLETE/TERMIWJED CASE CLOSED
During the 1986 calendar year 130 cases were closed by th is o f f ic e ,

Sharon Rooth
; Homer A lcohol Safety'Action t

Program Administrator
» ■> *. fC ,..u  ...

t



J A N  2 S  ' 8 7  1 0 : 3 3  A N C H O R A G E  5 6 1 - 4 3 5 7

RWTSSSj!'?!1>V;WgWSK?''?'*'iWv
P A G E .11

1985 

Past Year

1986 
Current Year

CASELOAD SUMMARY
New Case ss Atid.'d................................................................
screening.m  C a ^ le t e d  ■ , . .

Sc:i enningsi T ra n s fe r r e d ...............................................
Cano Mabaoixnont Only/No Screen ing ..........................
Bench Warrant Reassignment to A SA P .....................
Agency Suassigiunant by ASAP..............................
C.VJOU Closed  .......................

A£fjdavits F i l e d ...................................................

CASELOAD ACTIVITIES
Total Follow-Up Reports P rocessed .....................  .
Written Rejxsrts F i l e d ..............................................   .
Court Appearances ...........................................................
Letters S o n t ..................................... , . . . . . .  .

•' *

CLASSCFICATION SUMMARY
&:r ■enings Completed11 . . , ..................................

Problem D r i n k e r ....................................... .. . .
Presumptive Problau Drinker ..............................
Non-Problem Drinker  ..................... ....
Unidentified/Pending . . . . . .  .....................

r j  r  f  |\f p  STAGE OF CASE f \  L d  I . t V C tJ
a c  r '■ -)

i'ost .len ience .................................................. . i , ' . " .
i’ rc -S a n tc n c o ...........................................................f> .* '
Deferred p j.o s e c u t io n ...................................................

A.-nckd Imposition o f iJcn tcn cc ..........................

219

132

9

44

10 

2

175

73

959

13

47
160

132

69

5

38

20

108
1H

0

0

189

81

4

34

20

4

130

66

959

18

29

190

81

41

3
19

18

o9 

1.9 
0 * 

3
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Past Year Current Year

1CUUCE: O F  KBQUESlTiP s c r e t k i w :;:

____________Court................................

Other Trial Courts (Alaska) ....................

C'ut-of-staU;....................... .............

P i r c J c c u t i i c n .........................................

C U i e r ........................

125

7

0

0

0

80

1

0

0

0



Past Yoox Current Year
CLIENT CHARACTERISTICS CONT. 

Age:

Under 1 9 .............

20 - 29................

30 - 39...........................

<10 - 4 4 ................

44 - 49................

50 - 59................

60 and O ld er  ....................

M arita l S t a t u s :

M a r r i e d ......................................

D iv o rced  ..............................

S e p a r a te d ..............................

Widowed...................................

S i n g l e  ....................................
« i

Unknown......................................

26
46
45
5 
1

6 

3

25!
26
3
0

77
1

6

31
33
5
3
2

1

23
17
4
0

36
1

3
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• p

• i'ant Year Current Year1
CLIENT CHARACTERISTICS CONT.; 1

Fjinily Income:

$45,000 + ................ 9

$40,000 - 45,000.......... ........  4 2

$35,000 - 40,000.......... . . .  4 0

$30,000 - 35,000.......... ........ 1 1
$25,000 - 30.000.......... 5 5

$20,000 - 25,000.......... 15 9

$15,000 - 20,000.......... 16 9

$10,000 - 15,000.......... 25 8

$5,000 - 10,000 .......... 35 29

$5,000 or less............ .10 13

Unknown .......... 0 5

E d u c a t i o n :

u - u ..............
19

12 o r  GliD.................................................
i* I 31

12+ .................... 27

Colleqe Degree............ 2
Unknown .................. 2

#

y
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Past. Year Current Year

C liU ^J1 Cl !A?nA£TE1U STT.C5

Mai-.*........ .
108 66

Full lie:............... 24 15

................................. 129 77

i)lui:k.............. 0 1

N a t i v e ....................................... 2 1

Other.............. 1 2

Unknewn............ 0 0

finployment Status:

IHnplovcKl.......... 120 68

Unemployed . . . . . 12
•*

11

Unknavn............ 0 2

0
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T1«/.lW'yP.J«TpUW.}]

A’.rohol ' n l v t i i u i i o n  t l c l n X i l /!■:• lui. .1011 ..............................

Out j .v it ic n t . C w v iM :x .* l.in ij ...........................................   . . .

ii?nL  *J*i i \ u n t * n t .......................................................................

Co L*c<s|x:ndoiicR....................................... .... .............................

Ale olio Lies Anonymous........................

LVa lui cion................... ............

Ansicjmwnt l ending....................... . .

No Asuignnent . . . . .  ...................

G U lO i * .........................................................

P.imI' Y»>iir Current: Year

30

59

5

1
3

25

0
0
0

19

33

a
0
0

21
0
0
0



CHART. AT TIMT: OF A£AP PJTl-atRAIfi

City nwi ....................................

SLatu LW1 ..................................

Disorderly Conduct  ................ ..

Mai. Destruction of Proixjrty ................

Shofdil'tiny/Penoval of Morel icir.dise..........

. . . . . . .  . . .  . . . . . . . . .

Assault ....................................

I-'nokless Driving (Original Charge) . . . . . .

Caielasrs Driving (Original Charge)..........

Reduced fiT.xn D W I .......................... ..

Drunk oil Roadway............................

Drinking .In Public..........................

Others ....................  . . . . . . . .»
No C.narge........................ . .
Minor Con tuning.......... ....................

PRIOR DWI CRIMINAL CONVICTIONS    T------ ,—

No Pi'ior D W T ................................................. ...

One Prior DWJ ..............  . . . . . . . .

'1V.O Prior DWIsi..............................

Three Prior H W l s ............................

M jii1* tlun Three Prior DW!l«..................

In tomtit ion Not Available  ........

P a s t  Y e a r  
1985 
3

70

2

0
2
2
2
6

0
6
1
0
13

0
17

91

33

5

1
0
2

C u t g g f  Yea r  

1
54

1

0
0
2
9

3

0
1
0
0
I
6
0
4

52

17

9

1

1

1

7
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1986 NOME ASAP OVERVIEW

NEW CASES

90 new cases were added in 1986. This represented a 31% decrease from
1985. There were three NASAP coordinators in 1986 and this personnel turn­
over may have negatively affected the number of NASAP referrals.

72 screenings were completed in 1986. This represented a 37% decrease 
fran 1985. 24 cases were handled for management only (no screening was 
required), This represented a 26% increase from the previous year. Most 
of the case management only cases involved incarcerated clients assigned/ 
or recommended corrections counseling by the Ncme Court.

11 clients were reassigned to other forms of treatment or back to 
treatment at agency/client request. For example, a noncompliant client 
was reassigned to residential from outpatient counseling at the agency's 
request and clients who successfully completed outpatient counseling 
were reassigned to aftercare counseling.

NASAP had 30 active cases at the end of 1986. There were 85 active 
cases at the end of 1985. It should be noted that 22 additional cases were 
closed in 1986 as compared to 1985. This statistic, along with personnel 
turnover, may have contributed to the decreased caseload.

REFERRAL SOURCES i

58 cases were referred by the Ncme Trial Court in 1986. This repre­
sented 81% of the total number of cases referred to NASAP by all referral 
sources. In 1985, 65% of the new cases were referred by the Nome Trial 
Court.

There were no referrals from other trial courts in 1986. In 1985,
7 cases were referred by other trial courts. The absejrce of referrals 
fran other courts may be explained by the accessibility of closer ASAPs 
throughout the state.

3 cases were referred by the Prosecution in 1986, Although 9 cases 
were referred by the Prosecution in 1985, this just represented a 3% decrease 
in the total number of new cases referred. The Prosecution cases were 
referred through the Pretrial Diversion Program. The Diversion Program 
was inactive during the first quarter of 1986, which may have contributed 
to a decrease in the total number of cases referred by the Prosecution in
1986.

There was little change in the total number of cases referred by the 
Defense Attorney in 1986 (13 and 11 for 1985 and 1986, respectively).
Due to the decrease in the total number of referrals in 1986, this statistic ‘ 
represented a 4% increase in 1985.

-1 -
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CHARGES

More than half (57%) of the clients referred in 1986 were charged 
with DWI. This was a 6% increase over 1985, In turn, the 1985 statistic 
represented a 16.8% increase over 1984 and 1983 statistics. The rising 
percentages m y  be a direct result of the increased enforcement of drunk 
driving statutes by the None Police and Alaska State Troopers.

The next rxist frequent offense among NASAP clients in 1986 was "assault" 
(21%). The percentage of clients charged with this crime decreased 7% 
frcm 1985, althou^i the iamber of clients charged with assault remained 
virtually unchanged (14 and 15 fcr 1985 and 1986, respectively).

The number of clients charged with "minor consuming alcohol" decreased 
from 16 in 1985 to 1 in .1986. There is no explanation as to why defendants 
charged with this crime were not referred to NASAP in 1986.

72% of the clients in 1986 had no prior DWI convictions. This percentage 
was virtually unchanged from tl>e previous year. There was also little change 
among the percentages of clients with one (1985-15%, 1986-17%), two (1985-6%, 
1986-4%), three (1985-3%, 1986-4%), and more (1986-0%, 1985-1%) prior DWI 
convictions.

CLIENT CHARACTERISTICS

89% of the clients referred to NASAP in 1986 were male and 11% were 
female. This statistic represented an increase in the percentage of male 
clients frcm 1985. 80% of the clients referred to NASAP in 1985 were male
and 20% were female-

Almost half (47%) of the clients in 1985 were between the ages of 20 
and 29. The next most frequent age group was defendants between the ages 
of 30 and 39 (26%). The age breakdown has remained fairly stable over the 
past four years.

As in previous years, most of the NASAP clients in 1986 fell into two 
race categories: Alaska Native and Caucasian. However, the percentage of
Caucasians screened increased from 14% in 1985 to 21% in 1986. Subsequently, 
the percentage of Alaska Natives screened decreased frcm 84% in 1985 to 68% 
in 1936.

52% of the clients screened in 1986 were employed. This represented 
an 8% decrease fran 1985, It should be noted that 1985 marked the first 
year where the number of employed clients exceeded the number of unemployed 
clients.

The percentage of clients with under $5,000 income remained the largest 
category in income statistics for 1986 (30%), This represented an 11% 
decrease frcm 1985. The statistic for the $10,QOv-15,OQO income category 
represented a 7% increase frcm 1985. There was little change in the ■ 
statistics for the $20,000+ income categories for the past two years (21% 
and 19% for 1985 and 1986, respectively).

46% of the NASAP clients screened in 1986 completed high school or 
earned a GED. 24% did not complete high school or earn a GED. Both of 
these percentages were the same as those obtained, in 1985. However, the 
number of clients who had earned a college degree increased fran *% in 1985

-2-
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to 9% in 1986.
63% of the clients in 1986 were single and 11% ware married. In 1985/

72% of the clients were single and 14% were married. Subsequently, the 1986 
statistics revealed slight increases in the divorced and separated categories.

SCREENING AND DRINKER CLASSIFICATION

77% of the clients screened in 1986 were classified as problem drinkers. 
This represented a 5% increase drcm 1985.

The percentage of clients in the presumptive drinker classification 
remained unchanged from 1985 (8%).

The percentage of clients in the nonproblem drinker classification 
remained unchanged from 1985 (15%).

EDUCATION AND TREATMENT REFERRALS

The most frequent treatment referral in 1986 was inpatient treatment 
(26%). This represented a 20% increase frcm 1985. Although this statistic 
reflected an increase in the percentage of clients classified.as problem 
drinkers, it also reflected an increase in the number of defendants "assigned" 
inpatient treatment by the Noire Court. During the past four years, outpatient 
counseling was the most frequent treatment referral.

Ihe next most frequent treatment referral in 1986 was outpatient 
counseling (22%), This represented an 11% decrease frcm 1985. Ihe number 
of outpatient counseling referrals would have been higher, however, village 
clients were assigned to complete the NLRC Correspondence Course due to 
their inability to attend counseling sessions in Nome.

A totai of 42% of the clients screened in 1986 were assigned to sc.a 
type of alcohol education (Alcohol Information Schooltl4%, NIRC Correspondence 
Course-21%, Alcoholicrs Anonymous-7%) as compared to 28% in 1985.

90% of the clients screened in 1986 were assigned to education or 
treatment. Ihe remaining 10% ware referred for evaluation, had pending 
assignments, were not given an assignment, or referred to an outside agency.
68% of the clients screened in 1985 were assigned to education or treatment. 
The 1986 statistic represented a 22% increase in education/treatment referrals.

CLIENT MONITORING AND FOLLOW-UP

343 follow-up reports were processed in 1986 (300 satisfactory reports and 
51 unsatisfactory reports). This number was significantly down from 1985 and 
reflected the decreased number of active cases.

188 written reports were filed, 136 letters ware sent (61 failure to catp3.y 
letters), and 142 phone calls were made (31 failure to comply calls). Tliese 
numbers ware significantly up frcm 1985 and may have reflected communication 
problems created by personnel turnover in the NASAP office.

Ihe NASAP Coordinators attended 228 court arraignments and 58 change of plea 
hearings in 1986. The NASAP Coordinators also went to court to testify or be

-3-
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available to answer questions about an affidavit or screening reccxinendation 
in 11 instances during 1986. 13 affidavits were filed in 1986 as compared
to 25 in 1985.

ASSIGNMENT CO^ICTED/TERMItlATED

122 cases wero closed in 1986. Thia represented a 23% increase frcsn 
1985. 54% of the cases were closed due successful completion of assignment.
This represented a 7% increase from 1985.

-4 -
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APPEiS T.
~~~ Past Year

CASELOAD SUMMARY

New Cases A d d e d .............. ................ 129

Screenings Ccanpleted..........    . 113

Screenings Transferred . . . . .  ............  1

Case Management Only /No Screening.......... .. 19

Bench Warrant Reassignment to ASAP . . . . . .

Agency Reassignment by A S A P ..................  29

Cases Closed  ........................ .. 99

Affidavits Filed . . . . . . . . . . . . . . .  25

CASELOAD ACTIVITIES

Total Follow-Up Reports Processed............  485

Written Reports Filed........................  112

Court Appearances.................. .. 30

Letters Sent  ................ .. 49

CLASSIFICATION SUMMARY’

Screenings Completed   113

Problem D r i n k e r ................ .. 83

Prescriptive Problem Drinker . . . . . . . .  9

Non-Problem D r i n k e r ......................  17

Unidentified/Pending . . . . . . . . . . . .  4

STAGE OF CASE

Post Sentence................................  73

Pre-Sentence . .  ..........................  19

Deferred Prosecution........................  14

Suspended Imposition of S entence............
i

O th er ....................................... .... ..........................................  5 [
-5

90

72
3

24 ..

1.1
122
13

343

188

11

136

72

58

6
11
0

46

15

7
2

Current Year

2
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SOURCE OF REQUESTED SCREENING:

Nane co u r t ...................... ..

Other Trial Courts (Alaska) ............

Out-of-State ............................

Prosecution ............................

Other (including Defense Attorney) . . . .

84

7

9

13

58

3

11
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CHARGE AT TIME OF ASAP .REFERRALS

City DWI . . .   ................

State DWI ......................

Disorderly Conduct ........... . .

Mai. Destruction of Property . . . 

Shoplifting/Removal of Merchandise

Trespass  ..............  .

Assault ........................

Reckless Driving (Original Charge) 

Careless Driving (Original Charge)

Reduced from D W I ................

Drunk on Roadway ................

Drinking in Public . ............
Minor Consuming ..................
Others .............. ..

No Charge ......................

PRIOR EWI CRIMINAL CONVICTIONS

No Prior E W I ....................

One Prior E W I ..................

Two Prior E W I s ........ ..

Three Prior E W I s ................

More than Three Prior EWIs . . . . 

Information Not Available . , . .

Past Year

58

1
3

2
7

14

16
10

81

17

7

3 

1
4

Current Year

41

1
15

2

1
11

52

12

3

3
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TREATMENT REFERRALS

Alcohol Information School/Education , . . . .

Outpatient Counseling ......................

Inpatient Treatment......................  ,

C o r re s p o n d e n c e ............................................... .... ..........................

Alcoholics Anonymous . . . .  ................

Evaluation  ................ ............

Assignment Pending............ ..............

No Assignment...................... ..

Other (Including Village Volunteer Counseling, and 

NASAP Supervision)

Past Year Current Year

7 10

;?8 16

7 19

17 15

8 5

4 4

14 3

5 0

13 4


