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FISCAL NOTE

REQUEST:
Revision Date: 12-8-89 AgencyAffecte(f O ffice of the Governor
Title: Election of legislators under a BRU: Division of Elections
plan of reapportionment
Sponsor : State Affairs Committee Components:—X. ﬂ

Primary & Gener E le ctromrs

Requestor: State A ffairs Committee.

EXPENDITURES/REVENUES: (Tiiousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 | FY96

PERSONALSERVICES

TRAVEL
CONTRACTUAL 2.2% -0- o
SUPPLIES .

EQU

END & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTALOPERATING  2.2* -0- -0- -0- -0- -0-

- npo- ST T EEo

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERALFUND 2.2% -0 - -0- -0- -0- -0-

EI%EEEAL FUNDS

TOTAL 2.2% -0- -0- -0- U- 0-

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS : (Attach a separate page if necessary)
Costs included cover 2 to 3 pages in each O fficial Elections Pamphlet,
for printing and typesetting, and costs estimated to cover computer
programming requirements for vote counting purposes. (Continued)

Preparedby:yM Anda Edgeworth Phone : N65-4611
Division ;e Division of Elections Date: .

Approved by Commissioner: Date:

Agency: Division of Electio

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
| Office of Management and Budget

Ir. Kcted Agency(ies) pP3" —m— of
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Nov/ever, those costs are based on tho assumption
candidates and issues will fit on three ballot cards,
rorm. I't should be noted, however that should the
this issue require a 4th ballot to be printed, the
would have to bhe calculated at 16 cents per ballot
320,000 voters. The total cost of printing the
card would he $51.2
Under these circumstances the fiscal note would be:
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HOUSE COMMITTEE REPORT
Saxe Referred: March 3, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action:

The STATE AFFAIRS Committee considered: HJR 33

HOUSE JOINT RESOLUTION NO. 33

[EFD OF LEGISLATIVE REAPPORTIONMENT]
Proposing amendments to the Constitution of the State of Alaska relating to
the election of legislators under a plan of reapportionment.

RECOMMENDATIONS: [ 1 the same title
be replaced with [ 1 a new title
have attached amendment(s)

)( do pass

do not pass
no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)

(~] fiscal impact 12i [ 1fiscal note(s)
[ 1 zero fiscal note [ Jzero fiscal note(s)
[ 1 zero with analysis [ 1 zero fn/analysis
SIGNING DO PASS: SIGNING:

(Check approp. column)
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FISCAL NOTE

REQUEST:

Re\'sion Dsic: 3 1S 89 Agency Affected* © ffice of the Governor
Title: Election of legislators under a BRU, DIvision Qf Elections

plan of reapportionm ent

Sponsor: State Affairs Cairnittee Components : .- fI-t£1g C10 N §---wmmrommeemmv
Requestor: State A ffairs Committee Primary & General Elections
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'CAPITAL
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FUNDING: (Thousands of Dollars)

GENERALFUND -0 - -0 - 2.2 -0 - -0 - -0 -
FEDERALFUNDS

OTHER

TOTAL —U—

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

* Costs included cover 2 to 3 pages in each O fficial Election Pamphlet,
for printing and typesetting, and costs estimated to cover computer
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HJR 33

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost iIncrease would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
car"i would be $51.2.

Undi»r these circumstances the fiscal note would be:

53.4
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Representative D av

ALASKA STATE LEGISLATURE
DISTRICT ELEVEN « SPENARD

SEAT A
CHAIRMAN
March 13,1989 I AMIK AND COMMERCE COMMmTI
MEMBER

MEMORANDUM

1OI'SING AND RANKING MRCOMMMT.F
HANC1; IIFDGITSL. QMR KK

df.it of gommekcf. and

TO: Members, House State Affairs Committee FAONOMIc: OF.VHXIPMKNT
FR: Representative Dave Donl
RE: Reapportionment Legislation

Every decade following a national census, the process of
reapportionment of election districts begins.

The federal Census Bureau isrequired to give the census data to each
state between January 1, 1991 and April 1, 1991.. In the past, Alaska has
received the data sometime in March. The Alaska Constitution requires
the Reapportionment Board to make recommendations to the Governor
within 90 days after receiving the census data, with the Governor being
required to make a decision within 90 days of receiving the
Reapportionment Board"s recommendations.

As a practicel matter, reapportionment under current law will
actually take place around October 1991. June 1 is the deadline for the one
year "district residency” requirement for seeking office. As a result of this
overlapping time frame, any Governor has the power to gerrymander the
election district boundaries and place an 1individual into what 1is
substantially a different district with an unfamiliar or even hostile
constituency. Obviously, this can eliminate them as a real contender in the
ensuing election to represent the "new" district.

I believe the solution is simple. We should change the date for
reapportionment to fall no later than February 1 of the odd-numbered
year preceding the election year. This would allow candidates enough
time to move and meet the residency requirements. Accordingly, the
incentive for gerrymandering would be significantly reduced. This
legislation is not intended to give one party an edge, it's just good public
policy.

JUNEAU QOFFICE (During Legislative Session)
P.0. BOX . JUNEAL- ALAGKA S08LT (507 465-3802



To further depoliticize this change lrecommend that this legislation
is implemented in the year 2000. The Alaska Supreme Court has
determined our current apportionment status to be unconstitutional and it
isnot my desire to extend the existence of the currently unconstitutional
apportionment.

Waiting until the year 2000 to put this apportionment reform in place

may seem like a long time but constitutions are long-term documents.

Passing this legislationnow isgood public policy for the future.

o«*r.
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Reapportionment Timeline
Under HJR33

199072000

Census Released

Reapportionment Board Report Due

=1 *
National Census Governor*s Approval- o*-tr*
I N
1990/2000 19912001 c<i veua *vee U

B MRL JNEL BT
11 I

One-year cut off
for candidate residency

I i

I

|

Earliest a plan
could be approved

Latest a plan
could be approved

HJR 33 as originally introduced requires reapportionment plan to go into effect February 1. Ifno
plan iscompleted by Feb. 11991 /72001 then itwould firstgo into effect for the 1994/2004 election.
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HOUSE COMMITTEE REPORT
)

Date Referred: March 10, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action:

The STATE AFFAIRS Committee considered: HJR 3m

HOUSE JOINT RESOLUTION NO. 3#

) [CONST. AMENDMENT: STATE SOVEREIGNTY]
Proposing an amendment to the Constitution of the State of Alaska relating
to the sovereignty of the state.

RECOMMENDAT IONS: ] the same title
C be replaced with 1 a new title

[ have attached amendment(s)

CY do pass

do not pass
no recommendation
individual recommendations

M= = —
.
f

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:

@ept,) (Date/Dept)

['~] fTiscal 1mpacth)i [ 1 fiscal note(s)
[ 1 zero fiscal note [ ] zero fiscal note(s)
[ 1 zero with analysis [ 1 zero fn/analysis _
SIGNING DO PASS: SIGNING:

(Check approp. column)



HJR 34

1989 VESISLAT A es1on LIS OATE:  3-10-69

REQUEST:
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OTHER
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POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)
* Costs included cover 2 to 3 pages in each Official Election Pamphlet
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programing requirements for vote (Continued)
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HJR 34

counting purposes. However, these costs are based on the
assumption that all candidates and issues will fit on three
ballot cards, which 1is the norm. It should be noted,
however that should the inclusion of this issue require a
4th ballot to be printed, the cost increase would have to be
calculated at 16 cents per ballot x approximately 320,000
voters. The total cost of printing the additional ballot
card would be $51.2.

Under these circumstances the fiscal note would be:

53.4

2 0f 2
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P E R F E ‘ ‘ Representatives H.A. “Red”” Boucher
POBox 1110388 ~  Ppouch %
Anchorage, Alaska 99511 Juneau, Alaska 99811
(907) 349-2192 (907) 465-4931

A Plan for Action

FINAL REPORT

By the Alaska Statehood Commission



January 24,1983

President of the Alaska Senate
Speaker of the Alaska House

Dear Mr. President and Mr. Speaker:

We submit the Alaska Statehood Commission's final report as required by
Chapter 161 SLA 1980 and by vote of the people. This report concludes our
two-year study of Alaska's relationship to the United States. Itsets forth a plan
for action to improve that relationship. o

Inour first year we studied alternative forms of association that the people of
Alaska might seek with the United States. We determined that all alternatives
to statehood are now undesirable. We have concentrated our final efforts on
the positive contributions that Alaska might make to improve the union. The
evolution of our nation is not complete--nor are the promises of Alaska's
Statehood Act of 1958 all fulfilled. . S

Once a forgotten territory, Alaska today is a state unique in Size, cultures,
and resource potentials. Alaska is a redoubt of the nation's military defense.
Alaska daily pumps one out of every five barrels of oil the nation produces.

But with our new prosPerlt and importance come louder demands from our
countrymen. Events of the 1970s and now congressional moves to limit state
resource revenues teach us that we cannot atford to ignore developments
from the Potomac. o ,

As the least populated state of 50, our hopes lie in persuasion and a com-
mitment to national unity.

When adispute looms with the federal government, we must be ready to act,
We must have research facilities already nwalace with facts in hand. We must
stimulate coalitions of like-minded stateés. We must bring to Alaska those who
make or sway national opinion so that they can see our situation for them-
sel(\i/efs,. Wg must take our cases to the courts.’We must gird ourselves with facts
and friends.

We thank the people of Alaska for this o_pP_ortunlty to study and to serve. We
subdmltbttgtls plan for action with the conviction that good government can be
made better.

Sincerely,

John B, (Jack) Coghill, Chairman



MORE PERFECT
UNION

A Plan for Action

FINAL REPORT
By the Alaska Statehood Commission
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A mnjority of Alaskans voting on Aug. 2G, 1980,
authorized the creation ol the Alaska Statehood
Commission. They directed tho commission to
study the status of the people ol Alaska within the
United States, and to make recommendations on
that relationship.

It was the first time since the Civil War that
citizens ol a state have by their vote indicated
unease with federal union.

The law provides lor 11 commissioners: five
appointed by the governor, two appointed by the
president of the Senate, two by the House speaker,
and two by the Legislative Council, We first
gathered on Oct. 22,1980, in Constitution Hall at
the University of Alaska-Fairbanks. In 27 months
of work, we met and heard public comment in
Barrow, Kotzebue, Anchorage, Nenana, Fair-
banks, Juneau, Ketchikan, Sitka and Homer. We
contracted for 14 expert studies totaling 2,000
pages, on topics ranging from an oral history of
the statehood movement to an analysis of the
flow of funds between Alaska and the federal
government. Commission staff prepared other
research at our direction.

In the final pages of this report readers will find
a research bibliography. Full copies of our con-
tract research are available at state legislative
information offices and most public libraries.

In January 1982 we published ourfirstfindings,
entitled More Perfect Union: A Preliminary Report.
That spring we held statewide teleconference
hearings on the report.

In this final report, we set forth 20 recommen-
dations. Some of them do not originate with the
Statehood Commission: for example, a legal
action fund for the states is a suggestion from the
U.S. Advisory Commission on Intergovernmental
Relations. Because our enabling legislation
charged us to preserve Native interests, we
checked to ensure that none of the actions we
recommend would interfere with the legal rights
of Natives. None would.

Together, our two reports give acomplete pic-
ture of our duties and how we discharged them.
Our preliminary report stresseu ‘indings and
conclusions—few of which changed afterits pub-
lication. Our final report recommends deeds:
hence the title, More Perfect Union: A Plan lor
Action.
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A majority of Alaskans voting on Aug. 26.1980,
authorized the creation of the Alaska Statehood
Commission. They directed the commission to
study the status of the people of Alaska within the
United States, and to make recommendations on
that relationship.

It was the first time since the Civil War that
citizens of a state have by their vote indicated
unease with federal union.

The law provides for 11 commissioners: five
appointed by the governor, two appointed by the
president of the Senate, two by the House speaker,
and two by the Legislative Council. We first
gathered on Oct. 22,1980, in Constitution Hall at
the University of Alaska-Fairbanks. In 27 months
of work, we met and heard public comment in
Barrow, Kotzebue, Anchorage, Nenana, Fair-
banks. Juneau, Ketchikan, Sitka and Homer. We
contracted for 14 expert studies totaling 2,000
pages, on topics ranging from an oral history of
the statehood movement to an analysis of the
flow of funds between Alaska and ihe federal
government, Commission staff prepared other
research at our direction.

In the final pages of this report readers will find
a research bibliography. Full copies of our con-
tract research are available at state legislative
information offices and most public libraries.

In January 1982 we published ourfirst findings,
entitled More Perfect Union: A Preliminary Report.
That spring we held statewide teleconference
hearings on the report.

In this final report, we set forth 20 recommen-
dations. Some of them do not orininate with the
Statehood Commission; for example, a legal
action fund for the states is asuggestion from the
U.S. Advisory Commission on Intergovernmental
Relations. Because our enabling legislation
charged us to preserve Native interests, we
checked to ensure that none of the actions we
recommend would interfere with the legal rights
of Natives. None would.

Together, our two reports give acomplete pic-
ture of our duties and how we discharged them.
Our preliminary report stressed findings and
conclusions—few of which changed after its pub-
lication. Our final report recommends deeds:
hence the title. More Perfect Union: A Plan for
Action.



History, economics and technology have com -
bined to offer Alaska a chance for leadership
beyond its borders. Once isolated, but no more,
Alaska mus* become a vigorous actor on the
national scl eager to dispel ignorance about
itself, a state eager to support the powers of all
states, a state willing to break new trails with
other states in forming new compacts and coali-
tions to solve mutual problems. Alaska must
speak out against abuses of federal power, in the
press and in the courts and in councils of the
states and of the nation.

In August 1980 Alaskans created the Alaska
Statehood Commission to study and make recom-
mendations on the relationship of Alaska to the
United States.

We considered the benefits and
liabilities of commonwealth, of free
association, of territoryhood, and of
partition. We studied independence by
legal means. None is preferable to
statehood.

We have spent more than two years on this
work. We compared the government we have with
the Constitution we honor. We studied alternative
forms of association with the United States.

We considered the benefits and liabilities of
commonwealth, of free association, of territory-
hood, and of partition. We studied independence
by legal means. None is preferable to statehood.

We do believe that our union needs fundamen-
tal change, for federal influence has grown with-
outguidance. But one state out of 50 can do little
on its own. All states must share in the work: to
write rules to clarify Article Vofthe U.S. Constitu-
tion, which empowers states to propose amend-
ments: to take joint legal action to oppose federal
intrusions; lo sponsor a national gathering to
forge a balanced federalism. Gaininc mtrol of
our union will take decades of work

Alaska has the money and the r to spur
these and other nationwide projeci Ale must

become an activist state, reaching out fo; cv-Ni-
tions obvious (western and resource states) and
not so obvious (the fishing states of Massachu-
setts and Maine). We must defend our regional
interests with research, persuasion, and prag-
matic politics. We must refuse federal grant
money if it comes with conditions that undercut
our self-determination.

States cannot passively depend that court
decisions will quote the 10th Amendment to stop
federal action. The 10th Amendment, which re-
serves unspecified powers to the states, needs
action by the states to flesh it out.

We learned that full statehood has notyetcome
to Alaska.

The Alaska Statehood Act contains mutual
promises between the people of Alaska and the
federal government. The federal government in
1959 promised to transfer to Alaska an entu >
ment of 103 million acres of land by 1984. The
national government would not meet that dead-
line and had to extend it to 1994. Alaska sued to
getaction. The Interior Department promised in a
1981 out-of-court settlement to transfer 13 mil-
lion acres each year until the total is satisfied. The
lesson of the pastis clear: the federal government
will not honorthe land and revenue-sharing pacts
of the Statehood Act without Alaska's constant
vigilance.

Alaskans also have agreements to. keep. When
we voted for the Alaska Constitution and for the
Statehood act we promised to surrender forever
all claims to federal lands in Alaska. We should
not now repudiate this "clause irrevocable” to
pursue fruitless court suits claiming title to this
land.

This reportis addressed to Alaskans and dwells
on Alaskan particulars. But every state has some
problems with federal dominance, be it Hawaii
with tne Jones Act, Florida with immigration,
California with accelerated federal oil leasing of
the Outer Continental Shelf, or the New England
states with federal treaties that parcel out
fisheries.

We studied the powers of the states. We reject
the notion that our governmental system forms a
pyramid of power with the federal government
seated on top. The states and federal government
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are partners. Each has important duties. States
contribute new ideas. They train national leaders.
States adapt national goals to local realities. We
are a federal republic and federalism thrives in
diversity, on pluralism. A federal nation will
always have variety; states have different needs
and incomes, different economies, different pen-
alties for crimes, different kinds of local govern-
ment powers. And, atany given time, some states
once poor-like Alaska-prosper while others
count pennies. This is nothing new. Wealth flows
among the states under tho pull of the fickle but
irresistible tides of population, economy, and
technology. Some resource-poor states would
breast these tides. Their officials appeal for fed-
eral laws to cap state severance taxes on energy
resources, encouraged by a 1981 U.S. Supreme
Courtopinion' that Congress does have power to
limit states' mineral revenues. They call for
changes to the Windfall Profits Tax2to put a levy
on states’royalty incomes. Either law would pull
down a pillar of state sovereignty: the power to
raise necessary revenues. Either law eventually
would hurt the states now advocating them, for
the precedent once established would spread to
all state revenue measures.

We Alaskans wince at the unfamiliarity the
leaders of these states display about our wealth,
our resources, our climate, and our needs for the
highways and the sewers and the safe-water sys-
tems that other states take for granted. We must
dispel this ignorance with facts and better press
relations. We also musteducate ourown children
about the history and cultures of our state, and its
niche in the union. We must teach every school-
child the rights and responsibilities of American
and Alaskan citizenship.

Resource-poor states, mainly those of the Nor-
theast and Midwest, also lobby for new grant
formulas which would cut federal aid to prosper-
ous states. Alaskans do not automatically oppose
some level of redistribution. Already the federal
government collects $3 in taxes on general eco-
nomic activity in Alaska for every $1 it spends
here. It collects 46 percent of the total revenue
from the Prudhoe Bay oil field owned by the state.
The state collects 31 percent.3

‘Commonwealth Ctiison v. Montana. 69 L.Ed.2d 884.

We must make clear that a healthy and pros-
perous Alaska is in every American's interest.
From Alaska comes one-eighth of the nation's
gold; one-fifth of tho nation's oil production; and
two-fifths of its harvested fish. Off Alaska is tho
world's richest salmon fishery. Alaska has 10 of
16 strategic minerals needed for the nation's
security.4 In Southeast Alaska is one of the
world's biggest metal deposits: a mountain of
molybdenum called Quartz Hill. Alaska-once

A federal nation will always have
variety; states have different needs..

thought hopelessly distant from arteries of trade
—now sits at the hub of international air routes
and the Pacific Rim trade. Half the world's popu-
lation lives on the Pacific Rim.

Alaska's bounty and its trade suffer under such
federal laws as the Export Administration Act of
1979, which bans the exportof Alaska oil. and the
Jones Act, which requires U.S. shipping between
U.S. ports. Some Alaska oil fields and mineral
deposits will never develop due to the artificially
high transportation costs these shipping acts
breed. Further, these laws sap revenue from the
deposits we have already opened. Lifting the oil
export ban could raise Alaska's oil revenues $500
to $800 million yearly, and increase federal reve-
nues $1.2 to $1.8 billion yearly.

Problems like the Export Administration Act
need immediate attention. Other tasks-like re-
building the powers of the states—wi ll take years.
Some changes we Alaskans may have to accept
for the good of the nation though they do not
profit us in the short term. But eventually we will
see the states transformed, giving new life to the
nation Abraham Lincoln called the "last, best
hope of earth."

Therefore, we recommend:

1. Alaska should become an activist state. It
should take a lead among states to define the
boundaries of state powers in our union.

2. Repeal of the Jones Act will serve Alaska’s
and the nation's interest, and Alaska should seek
repeal. In the short term, the state should dedi-

:Afederal districi court judge in Wyoming recently ruled the Windfall Profits Tax Act unconstitutional on the grounds that
geographic distinctions in the act exempting some areas ot Alaska from taxation violate Article I. Section 8 of the U.S.
Constitution. This section requires that "excises shall be uniform throughout the United States.”" Whatever the outcome of
the lawsuit, Alaskans should consider the advantages of dropping the current geographic exemption in favor of an
exemption for new oil development regardless of location. Such an approach might answer both the constitutional
challenge and legitimate national energy interests. It might strengthen Alaska's role in the federal system.

“Industry collects 23 percent. These percentages reflec'. the total take of revenue from the field. They do not reflect the
shares which would betaken by each ifwellhead price went up. Ifthe wellhead price goes up. the division of these additional
dollarsisweighted even more toward the federal government, largely due to the federal Windfall Profits Tax. If, forexample,
wellhead price of Alaska oil went up one dollar after repeal of the Jones Act. the federal governmentwould capture about 60

cents ol the increase, the state 28 cents, and industry 10 cents

"These are indeposits believed to be commercially viable. However, the bulk of Alaska's cobaltand nickel ores are located
in Glacier Bay National Park, which is not open to mining Geologists estimate that Alaska has one-sixth of the nation's

cobalt reserves and one-fifth of its nickel.



Shewn here are
some ol the na-
tional assets

Alaska supplies.

cate itself to getting the Jones Act amended to
allow the use of foreign-built ships in the Jones
Act trade.

3. Alaska and our congressional delegation
should vigorously oppose extension of that por-
tion of the Export Administration Act of 1979
which bans the export of Alaska North Slope oil.
This law expires in September 1983.

4. Alaska must act immediately to create in
Washington, D.C., a research and advocacy insti-
tute and ask other resource states *ojoin in sup-
porting it. The institute would combat efforts in
Congress to limit or tax state resource revenues.

5. The state Board of Education and Alaska
school districts should require the teaching of
Alaskan history, citizenship and culture.

6.The Alaska State Legislature should pass a
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resolution applying to Congress under Article V
of the U.S. Constitution for the calling of a
national constitutional convention. The conven-
tion's sole duty would be to define the procedures
governing all future constitutional conventions
called by the states.

7. Alaska should take the initiative to es'ab-
lish alegal action fund for the states. Lawytis for
this fund would sue to oppose illegal and coer-
cive federal restrictions, regulations burdensome
to state and local government, and excessive use
by Congress of its commerce powers to override
state and local laws.

8. Alaska should provide seed money to the
National Governors'Association orlike organiza-
tion to sponsor a national convocation on feder-
alism in the United States.
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9. Alaska and other states should consider
amending the U.S. Constitution tostrengthen the
role of the states.

10. The governor of Alaska should prepare
the political impact statements on proposed major
federal actions. Eventually, the National Gover-
nors' Association should prepare them on the
behalf of all states.

11. Alaska's governor should invite the lead-
ers of northwestern states and the western Cana-
dian provinces and territories to join Alaska in
establishing aconference modelled after the New
England Governors and Eastern Canadian Pre-
miers Conference. The governor should estab-
lish in the executive branch an inter.” - )ncy task
force on foreign relations.

12. The Legislature and the governor should
immediately invite representatives of Hawaii and
the noncontiguous possessions to meet with
them to explore setting up a permanent coalition
to deal with such common interests and prob-
lems as the effects of discriminatory transporta-
tion laws.

13. Alaska must vigorously police federal
implementation of the Alaska Statehood Act. We
should insist that the remaining land transfers be
completed within four years, and we must guard
against congressional attempts to unilaterally
change the Statehood Act or Alaska Constitu-
tion. The Legis'ature should authorize and direct
the lieutenant governor to place all such attemp-
ted changes in the Statehood Act or Alaska Con-
stitution before Alaskan voters in a ballot prop-
osition.

14. Alaskans should consider twc amend-
ments to the state constitution which will clarify
Alaska's powers as a sovereign state and its
authority to engage in foreign relations.

15. State officials should refuse federal qrants
carrying particularly burdensome requirements.

16. The Legislature should fund the Depart-
ment of Revenue or other appropriate agency to
make an annual study of and report on the flow of
federal spending and revenues in Alaska.

17. The governor should establish an office
of external relations on his staff, to be headed by
a special assistant charged with coordinating
Alaska's expanded relations with otherstatesand
with foreign nations,

18. The State of Alaska should explore with
the federal government and Native organizations
the establishment of a permanent joint fact-
finding and advisory body to air and help recon-
cile problems that arise over land, resources and
other interests.

19. The Legislature, in order to give all Alas-
kans the greatest measure of home rule, should
divide Alaska's single unorganized borough into
regional unorganized boroughs in accordance
with the intent of the state constitution.

20. The state should establish an Alaska
information office under the governor's direction
to produce clear, oojective, precise information
about Alaska for nationwide distribution and to
arrange for visits to Alaska by members of the
national press corps, members of government
and other opinion-makers.
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We on the Statehood Commissiou believe that
the state of Alaska has a special role to play in the
nation-one that it must play if it and other states
are to preserve their historic and constitutional
jurisdictions in the American republic.

Alaska, we think, must become a vigorous
actor on the national scene. It must become a
state eager to dispel ignorance about itself, a
state eager to support the powers of alt states, a
state willing to break new trails with other states

Alaska, we think, must become a
vigorous actor on the national scene.

in forming new compacts and coalitions in order
to solve mutual problems. Alaska must be willing
to speak out against abuses of federal power, in
the press and in the courts and in the councils of
the states and of the nation-not just for its own
purposes but just as much to maintain the rela-
tionship known as federalism, in which the states
have their important roles to play and the national
government has its separate and co-equal role.

This report is addressed to Alaskans and thus
dwells on Alaskan particulars.5But it could just as
well dwell on the problems that New England and
Pacific Northwest states have with federal treaty
making on fisheries; on Hawaii's difficulties with
the Jones Act; on California's concerns about
federal oil leasing of the Outer Continental Shelf;
on Nevada’s complaints against the dominant
landlord within its borders. Uncle Sam; on Wash-
ington State's battle to prevent Washington. D.C,,
from overriding state rules on siting energy facili-
ties; or on Montana’s efforts to retain some con-
trol overhowstrip mines are developed within its
borders.

In our preliminary report we told Alaskans that
"Alaska's short history as a state happens to

coincide with a20-year national diminution of the
power of all the states through the actions of the
federal government,"” and added ti.-at "Our stu-
dies on the status of Alaska within the United
States have shown us., thatthe penetration of the
federal government into the farthest corners of
American life is the rule, not the exception. We
share the burden with others" (More Perfect
Union: A Preliminary Report, p.1).

We still hold to this view. The question is: What
can Alaska do about it?

"The states' principal tasks," write Daniel Elazar
and Stephen Schechter of the Center for the
Study of Federalism in a report prepared for the
Statehood Commission and Office of the Gover-
nor,6"are togovern-to make and implement pol-
icies within their respective spheres of jurisdic-
tion, not simply to administer programs developed
by the federal government--and to share in the
governance of pc.itical conduct for the country
as awhole.

"This role of the states—as polities, not middle
managers-is constitutionally correct and histor-
ically accurate." (p. ii.)

Schechter and Elazar call for the states to
rebuild their roles in the federal system by prac-
ticing "federalism without Washington"—by edu-
cating their citizens to what statehood means, by
strengthening bonds between citizens and their
states, by exercising such constitutional powers
as am .iding the U.S. Constitution, by forming
coalitions and making compacts with other states
without federal approval, and by'.entering into
relations with foreign governments, notably
Canadian provinces.

By circumstance, Alaska now has the financial
resources that will allow it to move out of its
traditionally isolated position in the family of
states to become a catalyst for change in the
nation—if it chooses to do so. If we Alaskans
choose to become isolated, choose to curse the

'Readers will note that some lederal-state issues--like slate control of fisheries or state authority to give resident
preference--do not receive much attention in this final report. This is not to suggest that these conflicts are unimportant or
soon to be solved Rather, we found the key questions inthese conflicts either too technical (e.g., the biological justification
for the North Pacific Fishery Management Council s cutback in the king salmon harvest) or too quick-changing. As a
short-lived study commission with limited resources, we directed our efforts to research which would not go quickly out of

date.

fTho Role ol the Stales as Polities in the American Federal System. 1982.



darkness when providence has provided us with
a plenitude of candles to light, then we shall make
no lasting contribution to the nation which wo
love. And our particular problems with the federal
government, of which also we have a plenitude,
will continue to bear sore upon us

Our charge on the Statehood Commission over
tho past two years has been to examine our

These measures aim lo nalionalizo, tor the first
time in the republic's history. lhe mam revenues
ol resource states Those bills also seek to dictate
how resource states may spend any resourco-tax
dollars left to them. Should one ol these bills
become law, it would strikoaway one pillar of the

The most dangerous threat to this state
and all states remains the orchestrated
efforts of Northeast and Midwest
members of Congress to put a federal
limit or tax on state resource revenues.

state s relationship with the United States, study
alternatives, report and recorr ncnci.

We reported that statehood is eminently pref-
erable to any alternatives to stat.hood Wo see no
reason to change that conclusion. We also
reported that one state among 50 is weak. Only
states acting together can determine where the

limits to federal power may be.
L J

Deliberate federal policies delaying the trans-
ferral of lands owed the state under the State-
hood Act of 1958 did anger Alaskans. Deliberate
federal actions shrinking the amount of available
lands from which the state might make its choice
for transfer also angered Alaskans. That anger
cooled recently after the U.S. Department ol the
Interior, in order to settle a suit brought by the
state of Alaska, agreed to complete the land
transfers. It promised to be Alaska's "good
neighbor.”

But as we have warned, these changes in policy
are as much political as legal. A later administra-
tion may revert to delays and sleight of hand.
Vigorous monitoring of land transfers and a
resolve to use all legal and political means to
enforce them remain our only guarantee that
soon the state of Alaska will acquire all of its
promised lands of 103 million acres.

We retain our sympathies with those in this
state and others who wouiv .ay state claim to title
to the federal public lands. Sentiment for such
action is strong in this state, as the results of the
November 1982 election i.low. But we must
repeat that making such a claim in courtwould be
futile. It would waste time and money and deliver
disappointment. No such claim has ever suc-
ceeded in the federal courts.

For Alaska to make such aclaim would violate
the language of Article XIlI, Section 12 of the state
Constitution, by which "The State of Alaska and
its people forever disclaim all right and title in or
to any property belonging to Ihe United States or
subject to its disposition, and not granted orcon-
firmed to the State orits political subdivisions, by
or under the act admitting Alaska to the Union."

L J

The most dangerous threat to this state and all
the states remains the orchestrated efforts of
Northeast and Midwest members of Congress to
put a federal limit or tax on state resource
revenues.

Bills pend in Congress. Pressure, excited by
propaganda, builds to pass them.

states' sovereignty: the power to raise and allo-
cate revenues within their borders.

All states should fear such a new. radical fed-
eral intrusion.

Resource states will need triends in this battle
for self-determination. When we Alaskans ponder
how to spend our short-lived oil bounty--whethcr
on dams, roads, environmental protection or on
checks to all residents-we must give regard to
what people in other states think. Residents of
other states see oil from Alaska as their oil too.
We must respect their opinions by providing
them with precise, clear information about how
well we are managing our resources;

"Americans must perceive that
Alaskans are managing their wealth
in a manner consistent with the
national interest. To the extent
that Alaskans are seen departing
trom that national interest, the fed-
eral government, responding to
public opinion, will intervene to
limit or cut off the revenue flow.
....Americans are somewhat toler-
ant of great wealth but ONly when
wed to some concept of sleward-
ship" (Havelock,.p. 9).

Alaska, like Hawaii and most of the other non-
contiguous parts of the United States, plays
unwilling host to the extra U.S. maritime costs
imposed on it by the federal Jones Act—the Mer-
chant Marine Act of 1920. Alaska by itself sup-
ports one-third of the Jones Act fleet.

That fleet, protected from foreign competition,
takes huge amounts of money from the pockets
of Alaskans, individually and corporately. The act
addsS41 million ayearto the cost of goods com-
ing into the state, and thereby helps raise our cost
of living.

But the worst effects of the Jones Act are those
on the state's revenues from oil ar.d on the future
of state minera' development. Each year, because
of the Jones Act, the state treasury is denied from
S63 million to S176 million in oil revenues (Tuss-
ing, p. 25).7As Tussing points out, the long-range

'See also the Statehood Commission publication The Jones Actand its Impacton the State ot Alaska, by Simat, Helliesen
and Eichner, 1V82, and Congressional Research Service. "Eltect ot the Jones Act on the State Economy of Alaska."



Economic activity
in Alaska puts
more dollars into
the federal
treasury than the
federal govern-
ment spends in
Alaska.

effects ol tho act will bo to chill exploitation ol oil
(mitts with high developmental costs--including
that ol the Ugnu (iold on tho North Slope of
Alaska, possibly tho biggest oil deposit in North
America Every oil field that the Jones Act pre-
vents from being developed is an oil field removed
from the nation's strategic oil reserve. In times of
national crisis, an undeveloped oil field cannot
yield a drop for tho national welfare.

Alaska must exert al! ol its political and persua-
sive powers to got national support to amend and
then repeal the Jones Act. Hawaii and the U.S.
Island possessions are natural allies for that
effort. But other states will join us when they
learn that the Jones Act, written to preserve a
national maritime fleet for use in time of war,
instead has acted to make that fleet shrink.

A related and equally major problem isthefed-
eral ban on tho export of Alaska oil to Japan and
other nations. Lifting this ban might ultimately
raise Alaska's oil revenues $500 million to $800
m'Mjon annually (Tussing, p. 27 If.). Since the

federal government earns more than twice as
much in taxes on each barrel of Alaska oil than
does the state of Alaska, lifting tho export ban
could also increase federal revenues by $1.2 to
$1.8 billion yearly. Exporting Alaska oil to Japan
would help balance our country's $16 billion
annual trade deficit with that nation.

Tho Export Administration Act of 1979 imposes
the export ban. That law expires Sept. 30, 1983..
Alaska's officials must create the national will to
ensure that this portion of the Export Administra-
tion Act expires forever. The entire nation will
benefit.

L J

The particulars of Alaska's actual or potential
problems with the federal government can fill a
catalog. Itis no wonder that the state is suing the
federal government over federal plans to allow
wide-open oil exploration and development of
the Outer Continental Shelf (as are California
and Washingtonf. Three uar&ers of tho Outer
Continental shell under the U.S. flag--74 per-
cent—surrounds Alaska. The_lm_?act ot develop-
ment will fall on fisheries, wildlife and small vil-



ligos 11 remote Alaska. However, (ho state will
.enve no major revenues from successful QCS
oil discoveries. Nor will other OCS states. That
money will go to tho federal treasury.

Alaska's large fisheries are finite; the demand
on them is heavy. Like other coastal states,
Alaska manages streams and manages coastal
areas out to the three-mile limit, But the Alaska
resource swims in and out of federal treaty areas
and international zones of management and the
fishermen follow. A host of federal and state
agencies and advisory and rule-making bodies
involve themselves in regulating the fragile re-
source. The resulting management complexities
luddle laymen and turn ordinary fishermen into
frustrated pilot-house lawyers. Federal treaty-
making and management powers require unceas-
ing vigilance from the state's chief officials and
virtually dictate that Alaskan fisheries officials
seek to make common effort on the federal level
with their counterparts from Maine and Massa-
chusetts. and from Washington, Oregon and
California.

L J

The large federal presence in Alaska (one out
of five nonagricultural jobs) creates special sen-
sitivities to the gyrations of national budget mak-
ing, While the federal government spends large
amounts in Alaska that benefit the economy, it
must be recognized that for every $1 that the
national government spent in this state in fiscal
year 1981, the U.S. Treasury earned $3 from gen-
eral economic activity in Alaska (Institute of
Social and Economic Research, 1982).

Alaskans must not shy from pointing out that
the oil wealth benefiting this state pours huge
sums into thecoffers of the national government.
Alaska is paying its own way in the family of
states and could pay more if oil export is allowed
and if oil development is allowed without unne-
cessary federal fetters.

L J

Our research indicates that problems are bound
to flow from the complicated patterns of land
ownership developing in Alaska because of fed-
eral land withdrawals and because of the federal
government's land transferrals to the state and to
Alaska Natives.

When the transferrals are complete, Natives
and their organizations will have title to 11 per-
cent of Alaska's land. The state will have title to
about 29 percent. Private ownership other than
that of Native organizations will be about 1 per-
cent. The federal government will own and man-
age the rest, nearly 60 percent. All these land-
owners will meet in conflicts over road and other
transportation corridors. They will differ over
management of fish and game. A permanent way
must be found to ease these difficulties and
resolve the important factual disagreements.

Frictions also will result from national laws that
apply with peculiar force to unique conditions in
Alaska. Under the laws the U.S. Army Corps of
Engineers is charged with issuing permits to

allow discharge of dredge and fill materials into
United States waters, including wetlands. Few
will argue the necessity for such regulation in
eneral. But 57 percent of all of Alaska (223 mil-
1on acresgls wetlands, including 75 Percent ol
the North Slope, where major oildevelopment is
centered (Arctic Policy Review, p. 8). We cannot
believe that Congress intended to put more than
half of the entire area of a single state under the
Corps’ permitting procedures.

We should tike to return to the point made at
the beginning of this discussion; Alaska shares
with other states a general loss of state powers
because of recent federal growth into state and
local affairs in the past two decades.

This raises an implied question: What are states
good for?

When a federal program fails... the
shock waves vibrate from Key West to

Kotzebue.

States can be excellent problem solvers. In this
regard, they have been innovators—'laboratories
of democracy." States pioneered open-meetings
laws, campaign-reporting laws, pollution-control
laws, open-housing laws, and job-safety laws, to
mention a few. Not every idea in every state is
good. But when a program fails, the state line
confines the error. When a federal program fails—
witness federal regulations and spending for
standardized wastewater treatment plants—the
shock waves vibrate from Key West to Kotzebue.

States serve as "fail-safes" when federal action
fails to occur or breaks down. In the energy crises
of the past decade, the states acted to ration
gasoline while the federal government debated.
They also enacted energy-saving codes and res-
trictions and energy-related loan programs, all
tailored to their unique conditions.

States train leaders for national office. Of 40
U.S. presidents, 24 had held state or local office;
14 were governors.

States protect diversity. Within the bounds of
the Constitution, citizens of a state may impose
upon themselves political limits that citizens in
other states may not relish. Some states impose a
death penalty. All regulate liquor and its use. but
differently. All administer a special body of crim-
inal and civil law. Alaskans for instance, have set
for themselves stronger rights of personal pri-
vacy than people elsewhere.

States, by encouraging citizen participation in
the democratic process, provide political access
to those desiring a change in national policy.
Where a central government controls all govern-
mental affairs, political dissidence is shut out, if
not silenced. No better reason exists for main-
taining the powers and the health of all the states.

But more than all these, states remain inde-
pendent governments under the U.S. Constitu-



The false meta-
phor of federal
dominance dis-
torts the historical
and constitutional
basis of the
Union.

tion, with independent rights. It is the Constitu-
tion which is supreme over the states, not the
national government,8though the practice of the
past 20 years has worked to establish federal
supremacy.

This situation has stemmed from the national
government’'s need to concentrate its powers to
meet economic and military crises. It has also
stemmed in great part from the federal govern-
ment's overwhelming ability to create and control
money. States, municipal governments, private
firms and other special interests have lined up to
dip dollars out of the national pool, to water such
programs as job training, public housing and
mass transit, the upgrading of schools and the
studies in them, and to fund a host of new social
services.

This federalizing of state and local matters has
created a false metaphor. Itis that of the intergo-
vernmental pyramid. In this metaphor at broad
bottom rests a foundation of municipal govern-
ments. In the middle hunch the states. At the
peak, at the top of the heap, drawing sustenance
from below and dispensing money and orders
from above, is the federal government. This
model, as Schechter and Elazar point out, per-
verts history and the Constitution.

The states are not "middle managers," respon-
sible for carrying out the federal directives from
above. The states are partners under the Consti-
tution with the national government. They must
assert their role in that partnership-manage their
own affairs and polish their powers.

Alaska, to deal with its particular problems,

must brandish the benefits of statehood. For the
good of the nation, it and other states must resist
the federal drive toward supremacy. Our prob-
lems cannot be dealt with passively. Alaska
should exercise its rights to make compacts with
other states; should exercise its power to con-
tract with Canadian provinces and territories;
should exercise itsvoicein urging otherstates to
join with it in coalitions to solve mutual difficul-
ties; should use its weaith to defend its preroga-
tives and thus the prerogatives of all states.

That is why, after two years of study, we
recommend that Alaska become an activist state,
one willing to dispel ignorance about itselr, one
willing to break trails, and one willing to speak
out knowledgeably—in the press, and in the
courts and in the councils of the states and the
nation.

«See The Role ol the Slates as Polities in the American Federal System, dy Schechter and Elazar. p 12; and lhe

Constitution's 'supremacy clause," Article VI, Section 2



Alaska should become an

1 activist state. 1tshouldtake

a lead among states to

define the boundaries of state powers

in our union.

In our two years of work, we have studied
federal-state conflicts both past and present. We
noted the powers at stake. We considered who
won eac!. argument, and why. Distilling these
principles, we applied them to the state of Alaska.
. Our conclusion is that action must force each
ISSue.

If resource states feel threatened by propa-
ganda from the Northeast-Midwest Institute, the
solution is to generate our own research and dis-
tribute it in the same circles of press and Con-
gress. If other resource states are slow to get
underway on this, then Alaska should put up seed
money to get a research agency started.

If we need an agreement with another state ora
Canadian province, we should proceed to get it.
We need not seek Congress's approval. Our
research shows that the Supreme Court rarely
invalidates such agreements for lack of congres-
sional consent. In fact, seeking congressional
approval often produces delay and unwanted
conditions tied to this consent.

Some federal grants require a reorganization
of state practices as a condition of receiving
money. Ifwe do not like to be thus dictated to, we
should refuse the grant and take our protest to
those who write the conditions.

In government, power flows to those who use

Across the nation, state officials moan about
federal intrusion. Yet they have shunned using
the built-in control the Constitution offers: the
states' power to propose and ratify amendments

It is important to add that states can--with their resolutions calling (ora convention--push a reluctant Congress into
action. The U S Senate long opposed direct election of senators, but alter two-thirds of the state legislatures called for a
convention to propose thisamendment. Congress did pass asimilar oroposal which was ratilied as Ihe 17th Amendment in
1913 If34 states call foraconvention to propose rules for Article Vconventions. Congress will probably propose the rules in

legislation to prevent such a first convention being held.

,0Commissioner Davie strongly disagrees with the commission s conclusions and recommendations concerning the
Jones Act. Commissioner Davie submitted additional materials supporting his position which are part of the official record

of the commission.

Recommendat

independent of Congress. The framers saw
amendments suggested by the states sitting in
convention as vital to equilibrium between states
and the national government. But the states have
never held such aconvention.9All proposals have
seeped through Congress, which consistently
favors federal sprawl at the expense of the states.

The greatest hindrance to a convention for
proposing amendments is the lack of procedural
rules. If the states want results, they should first
assemble a constitutional convention solely to
set rules for future conventions.

If Alaska or another state feels a federal action
violates the constitutional balance of powers, it
should promptly sue. As important as the suit is
getting support from all states and municipalities
affected by the action. The best way to organize
this support is through a legal action fund.

Our point is simple: the federal government
responds poorly to suggestions from the side-
lines. To preserve their powers states must use
their powers and accept the risks that such action
brings.

Repeal of the Jones Act

will serve Alaska®s and the

nation3 interest, and
Alaska should seek repeal. In the short
term, the state should dedicate itself to
obtaining an amendment to the Jones
Act which would allow the use of
foreign-built ships in the Jones Act
trade.l0

Alaskans have long felt that the federal law
called the Jones Act, also known as the Merchant

O n s



Marine Act of 1920, works to the state’sdisadvan-
tage. Our research on the economic effects of the
Jones Act on Alaska confirms this intuition. We
also found that the Jones Act-intended to pro-
tect and nurture a merchant marine for the
nation's benefit in war and peace-is in fact des-
troying it.

This is one of the ironies of the Jones
Act...our merchant fleet has dropped
by half since World War Il while the
world tonnage has gone up sixfold.

The Jones Act requires that vessels carrying
goods between U.S. ports be built in the U.S,;
registered in the U.S.; and owned and manned by
U.S. nationals. Jones Act vessels enjoy protec-
tion from free-market competition by foreign
ships, which have much lower construction and
manning costs."

As typical of protected markets, higher freight
rates result in the U.S. coastwise trade. In the
contiguous states, where ships face lively com-
petition from land transport, the coastwise liner
trade in most cargoes has priced itself out of
business. Rail and truck lines move the goods
more cheaply. . .

This is one of the ironies of the Jones Act. It
seeks to build a sheltered environment for U.S.
vessels to create domestic prosperity and war-
time security. Yetour merchant fleethas dropped
by half since World War Il while the world ton-
nage has gone up sixfold.'l

Because they have no legal alternative to the
Jones Act fleet, Alaska and Hawaii and the con-
tiguous territories (except the Virgin Islands,
which is exempt from the act) pay the higher
freight ratei which itimposes. These freight rates
amountto asubsidy—the lifeline of the remaining
Jones Act fleet.

If the nation feels it benefits from the Jones Act,
it should distribute its costs evenly aross the
nation. AS matters are, the Alaska trade now sup-
|or%s nearly one-third of the entire Jones Act

eet.

The Jones Act burdens Alaska in several ways.
Its strongest effect is to reduce state oil revenue.
The act also raises the cost of all domestic freight
coming to Alaska. And it discourages the devel-
opment of new oilfields and mineral deposits in
Alaska.

The Jones Act decreases state oil revenues
because the extra shipping costs li imposes
decrease the "wellhead" price of Alaska oil. Each
extra dollar of shipping costs decreases the well-
head price by a like amount.

Wellhead price is tho price upon which Alaska
levies royalties and taxes.13

Our research shows that the Jones Act, by
requiring the use of high-priced American
tankers, reduces the wellhead value of Alaska oil
by at least S225 million yearly, and perhaps as
much as $630 million yearly. Because Alaska
would get about 28 cents of each dollar increase
in wellhead value (in taxes and royalties), this
means Alaska |sforego|n?between 63an&8176
million dollars yearly'in state revenue.

In addition to its effect on oil income to the
state, the Jones Act adds approximately $41 mil-
lion yearly to the cost of goods coming to Alaska
in the liner trades, mostly consumer goods, build-
ing materials and business supplies.

The Jones Act chills the development of oil
fields and mineral deposits which would be on
the "margin" between profitable and unprofit-
able. An example is the huge Ugnu/Kuparuk oil-
tar deposit west of Prudhoe Bay. If developed, it
will have very high production costs. An extra
dollar of shipping cost per barrel of oil can knell
financial death for such a field.

This is perhaps the worst effect of the Jones
Act-that down the years, the act will continue to
sour the development of Alaska.

Strong lobbies back the Jones Act. We fear that
total repeal of the act is unlikely to occur in the
near term, though the entire nation would benefit
from repeal. More domertic cargoes would move
by water than now do (Tussing, p. 40). The fed-
eral government would reap $135 to $378 million
more each year in revenue from Alaska oil, since
it gets about 60 cents of each dollar i.icrcase in
wellhead value.'4

The state's long range goal must be to get the
act repealed. One amendment to the Jones Act
holds immediate promjse. It would allow into the
Jones Act trade foreign-built ships that meet
American safety standards. Itwould keep in force
the requirements of U.S. manning, U.S. registry,
and U.S. ownership. The requirement of U.S.
construction—by far the most expensive feature
of the Jones Act—would be dropped. This would
ease the burden on Hawaii, Alaska and other
noncontiguous parts of the U.S. and would help
expand the size of the U.S. merchant fleet.

"See the Alaska Statehood Commission publication, The Jones Act and its Impact on the State ol Alaska, by Simat,

Helliesen and Eichner, Inc., 1982.

"See the Alaska Statehood Commission publication, Alaska's Economy and the Merchant Marine Actof 1920. by Arlon R.

Tussing and Associates, Inc., 1982.

"Wellhead price equals the price a refinery pays for a barrel of oil minus the cost of moving that oil from well to refinery.
The price the refinery pays is roughly the "world price" for that grade ol oil as determined by world market conditions and

actions of the Organization of Petroleum Exporting Countries.

"Based on an annual increase in wellhead price of S225 to SC30 million (Tussing. 1982. p. 2).



Our research shows that this change would
bring a net increase in U.S. shipping jobs, New
jobs in tho resurrected contiguous-states coast-
wise trade would more than offset tho jobs lost in
U.S. shipyards now building merchant vessels,

Wo would hear the objection that some U.S.
shipbuilding capacity would not be available
should another protracted, non-nuclear conflict
like World Wars | or Il occur. Congress should
weigh the alleged national defense benefits
against the present-day costs of the act. The
Jones Act breeds high prices and inefficiency. It
is slowly destroying our U.S. merchant marine.
The act must be amended; it ought to be repealed.

Alaska and our congres—

sional delegation should

vigorouslyoppose exten—
sion of that portion of the Export
Administration Act of 1979 which effec—
tively bans the export of Alaska North
Slope ail.

Federal law prevents the export of Alaska North
Slope oil and keeps it from a natural market:

Japan and the Orient. It forces this oil into expen-
sive American tankers and depresses the piice of
Alaska oil in other ways as well. Lifting the export
ban might ultimately increase Alaska's oil revenue
by $500 to $800 million annually. ¥4

Two federal laws encumber theoxport of North
Slope oil. One is the Trans-Alaska Pipeline Auth-
orization Act of 1973. It places difficult, but not
insurmountable, obstacles to tho export of any oil
which has flowed down a pipeline sitting on
leased federal land. (This law covers tho Alaska
pipeline and some pipelines in other states as
well.)

The second law is a section of the Export
Administration Act of 1979. It aims only at Alaska
North Slope oil. It sets conditions so numerous
and so harsh that, in effect, It lays a total ban on
the export of this oil.

Tho Export Administration Act ol 1979 expires
on Sept. 30, 1983. State officials and tho Alaska
congressional delegation should devote them-
selves to blocking extensjon of that part of tho act
relating to North™Slope oil. 1f congress renews it.
a national opportunity to export our oil will not
come again for years. North Slope production
r.ay be declining by then.

The export prohibition, by default, requires

OL REVEMUES LOST

by Arlon R. Tussing and Associates, Inc., 1982.

0OM JONES ACT RESTRICTIONS

'“See pp. 25-28 of the Alaska Statehood Commission publication Alaska's Economy and the Merchant Marine Aclol 1920.

The effect of the
Jones Act on
wellhead price de-
presses federal
and state oil rev-
enues, in the
dollar ranges
shown.
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Because of lower
transportation
costs to overseas
customers, allow-
ing the export of
Alaska oil would
increase the na-
tion’s and
Alaska's tax rev-
enues.

transporton high-priced Jones Act vessels, since
we can't move our oil to other states by land. This
is one factor depressing the wollhoad price, The
export ban also depresses wellhead prices by
forcing Alaska oil into Ilhe wrong markets; tho
West Coast, which is flooded with Alaska and
California crude; and the Gulf and East Coasts,
which dictate a long and expensive round trip by
U S flag vessels of 13,000 nautical miles via the
Panama Canal, or 30,000 miles via Cape Horn.
The round trip between Valdez and Yokohama,
Japan, is,.about 7,000 miles. . .
emoving tho export ban could ultimately raise
wellhead prices b&/SZ-S billion peryear, and stale
rcvenuos by $500-800 million per’year. It could
raise loderal rovonues by $1.2 to $1.8 billion per
year." Exporting Alaska's oil would help balance

ADDED TAX
REVENUES

our nation's $16 billion trado deficit v/ith Japan.

If Congress were to lift the ban, probably all the
Alaska oil now going to the Gulf and East Coasts,
and Ihe Alaska oil now surplus to the West Coast,
would go to the Far East.l The shortfall resulting
on the Gulf and East Coasts would be filled with
Mexican and Mideast oil now going to Japan.

This "triangle trade" would have advantages to
all concerned. Transportation costs would drop,'
Mexico would earn moro per barrel for its oil. and
U.S. Windfall Profits Tax receipts would climb.
Japan and the U.S. would even their trade imbal-
ance. The change would ease the West Coast oil
glut.

Lifting the export ban would bring reason to
the economics of Alaska oil.

FEDERAL
$1.2-1.8 BILLION

0OM

FAR EAST OIL TRADE

“These dollar savings would not show up immediately, however, as oil companies would want to pay off some of their
capital costs: tankers in use and their commitments to a new Panama pipeline.

,:We have considered the objection that foreign tankers would pose a hazard to Alaska waters. We feel that the hazard is
notnecessarily any greater than that by U.S. flag tankers. Foreign tankers can be required to meet U.S. safety standards. And
foreign vessels now dock at Valdez, loading oil lor the Amerada Hess refinery on St. Croix in the Virgin Islands. (The Virgin
Islands, though an American possession, is exempt from the Jones Acv, and foreign tankers take oil there.)



Alaska must act immedi —
4 ately to create in Wash —
ington, D.C., a research
and advocacy institute and ask other
resource states to join in supporting it
The institute would combat efforts in
Congress to limit or tax state resource
revenues.
Efforts to strip Alaska and other resource states
of revenues from oil and other energy sources

center around the Northeast-Midwest Congres-
sional Coalition and its research arm, the North-

The state Board of Educa —
tion and Alaska school dis—

tricts should require the
teaching of Alaska history, citizenship
and culture.

The Statehood Commission worries that in our
oil-propelled rush into the mainstream of the
nation's economy, we may be cutting our ties
with what is special about Alaska. Further, by
failing to attend to our history we risk repeating
mistakes made during Alaska's early days of
copper, gold and fishing booms and busts.

east-Midwest Institute, We have a system of public and private
The Institute has become the dominant source d . q d
of detailed information about resource extraction eaucation secon to non e, an y et we

and taxing available in Washington to the na- do not require education about our

tional press, members of Congress and other
federal officials.

The Coalition and the 18 states it represents
seek to have resource incomes of individual
states pooled by federal law and redistributed to
all states. Such federal action would be a major
blow to one of the last pillars of state sovereignty:
the power to raise and allocate revenues. The
Coalition even wants the federal government to
prescribe how individual states may spend re-
source revenues.

The Northeast-Midwest Institute is only too
happy to provide facts, figures and research doc-
uments to bolster efforts in Congress to national-
ize the incomes of what the Coalition has tagged
the “United American Emirates," the oil-
producing states.

A major political battle looms. It will be fought
largely in the newspapers and on radio and tele-
vision for the hearts anu m. Hs of the general
public.

The need for a counterbalancii i institute of
resource states seems obvious and .nay be criti-
cal. Such an organization would perform and
publish scholarly research on matters of special
interest to the resource states. The institute must
be located in Washington, D.C., for maximum
accessibility, effect and credibility. It is very
important for reporters, the administration, mem-
bers of Congress and their staff to have personal
access to the institute's researchers as well as to
its publications.

Alaska must lead in starting such a research
ano advocacy institute and keeping it funded.
The Legislature should provide the governor with
money enough to fund the institute's first years
and convince other states to join the effort. To do
nothing orto delay too long in face of an obvious
threat to Alaska’s financial well-being will only
turn the threat into an impoverishing reality.

state's history.

Alaska's long isolation from the other states
has ended. Arctic villages once accustomed to
occasional newspapers by barge and dogsled
now receive their baseball games televised live
via satellite. One out of three Alaskans has lived
in the state less than five years.

Itis not easy to preserve our heritage with such
turnover and in the face of a mass culture tuned
to acommon denominator, but we must try. We
have a system of public and private education
second to none, and yet we do not require educa-
tion about our state's history. We do no* require
instruction on our rich and varied regional and
statewide cultures.

We should also teach every student--fro:n ele-
mentary through post-secondary schooling—the
reciprocal duties between citizen and state, and
between citizen and national government. A citi-
zenship program should teach respect for the
dignity of every individual: the observance of
rules written for the common good; respect for
privateand public property;strongethical values;
development of a social conscience: and demo-
cratic ideals.'8 If Alaska needs a model it need
look only as far as the education required of
aliens requesting U.S. citizenship. It is paradoxi-
cal that naturalized citizens often have a better
knowledge about America than those born here.

The Legislature should speed development of
the classroom material required, and make the
m aterialsavailabletoall publicand private school
systems.

Education is Alaska’s opportunity to invest in
thenext generation of votersand leaders. Itisour
preventive medicine againstthe repetition of past
mistakes. It can be our way of preserving and

-In 1980 Ihe Anchorage School Board approved a similar list ol goals for a citizenship education program.
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Flow chart illus-
trates steps re-
quired lor amend-
ing the U.S. Con-
stitution.

promoting ourheritageas Alaskans,and ourway
of helping youth understand they have dual citi-
zenship. to the state and to the nation.

The Alaska State Legisla—
ture should pass a resolu-
tion which would apply to
Congress under Article V of the U.S.
Constitution for the calling of a national
constitutional convention. The conven—
tion"s sole duty would be to define the
procedures governing all future consti—
tutional conventions called by the
states.
The national interest demands that these rules
be written. Until they are, the states will continue
to be shut out from proposing amendments in

convention. The Founding Fathers thought this
amending power fundamental to keeping the

state-federal balance.

Alaska has much to gain by taking an early lead
in causing discussion on the rules. High-
pooulation states may seek rules which would
apportion votes to disfavor low-population states.

Under our Constitution an amendment must
pass two hurdles: it must be proposed and it must
be ratified. A proposal can come by way of Con-
gress or by way of a national constitutional con-
vention. Congress must call such aconvention if
two-thirds (now 34) of the states request it. After
an amendment is formally proposed, three-
quarters of the states (now 38) must ratify it
through their legislatures or with in-state conven-
tions called for that purpose. Ratification is diffi-
cult. Only 16 amendments have been ratified
since theadoption of the Bill of Rights nearly 200
years ago.

The first and last constitutional convention was
held in the summer of 1787.

Despite the success of the last convention,
some fear that another convention would run
wild, sack the Bill of Rights and demolish 200
years of constitutional carpentry. This fear has
been nurtured by the lack of clear rules governing

RATIFICATION
OF PROPOSED
AMENDMENT
BY 3/4 STATES

METHODS OF
CONSTITUTIONAL AMENDMENT



a state-called convention to propose amend-
ments.

The rules are long overdue, but we doubt that
Congress will write them . It prefers to hold up
the specter of a runaway convention to discour-
age the states ever asking for one. In this way
Congress keeps complete control over which
amendments are submitted for ratification.

The states must force the issue under Article V
by calling for a convention to amend Article V.
Rules must set out how convention votes would
be apportioned and should define the scope of a
convention's proposing powers. We believe a
convention should be limited to the considera-
tion of subjects named in the state resolutions
asking for a convention. It should not have
blanket authority to propose other amendments.

For Alaska, a federal convention has both
danger and opportunity. Much depends on how
votes are apportioned at the convention. We
recommend the Alaska Legislature, in its resolu-
tion, call for equal votes by state. Under this plan,
if there were 500 votes to go around, Alaska
would have 10 votes, or 2 percent.

Were apportionment to follow acongressional
model (votes according to the size of a state's
congressional delegation), Alaska would have
only 3 out of 500, or 0.6 percent of the votes. If
votes are apportioned strictly by population,
Alaska would have still fewer: 1outof 500, or 0.17
percent of the votes.

Equal votes among the states would be true to
the plan of the Constitutional Convention of
1787. That convention was "first and foremost a
gathering of states" (Rossiter, p. 68). We suggest
emulating the U.S. Senate: two delegates per
state in a constitutional convention, for a total of
100 votes.

Alaska should take the ini—
7 tiative to establish a legal

action fund for the states.
This fund would oppose illegal and
coercive federal restrictions, regula—
tions burdensome to state and local
government, and excessive use by Con —
gress of itscommerce powers toover—
ride state and local laws.

At present no one adequately represents state
and local views when federalism questions come

up in court--questions such as, "What does the
Constitution say about this conflict between state
and federal government?"

The federal government has the Office of the
Solicitor General. Special-interest groups-often
at odds with state and local governments-have

In short, state and local governments
must start working together to oppose

creeping federal intrusions.

their legal defense funds.

But lawyers for state and local governments
find themselves outgunned in the higher courts
on complex federalism questions. They speak
only for their employer, but the court decisions
handed down will infuse the internal workings of
all state and local governments, rewriting char-
ters and constitutions and increasing liability to
civil lawsuits.

In short, state and local governments must start
working together to oppose creeping federal
intrusions.

They triumphed on one of the few occasions
they did work together—in the mid 1970s, chal-
lenging federal power to impose minimum wage
and overtime laws on state and local govern-
ments. The National League of Cities, the Na-
tional Governors’ Conference, 19 states, and
three municipal governments joined in a lawsuit
to defend their authority to set wages and hours.
The outcome was a landmark victory for state
and local powers: the Supreme Court decision in
National League of Cities v. Usery, 426 u.s. 833
(1976). It was one of few times in which the Court
has held that the 10th Amendment (reserving
powers to the states) is a limit on federal action.

Alaska should take the lead to getalegal action
fund for state and local governments underway.
It should put up money to operate the fund for
one year. Lawyers for this fund would file lawsuits
and intervene in others as advocates for all state
and local governments, at all levels of court.20

A century ago the fundamental questions of
union and disunion, of federal and state powers,
were debated on the floors of Congress and
bloodied the fields of Shiloh and Antietam. Today
the arena is not Congress, not the battlefield, not
even the halls of bureaucracy. The deepest in-
quiries of our union now pivot on what judges
say. States have ignored this fact too long. They
should pool their energies and channel them
accordingly.

”The weigh! ol academic opinion is that Congress does have the power to pass laws delining convention procedures.

;A pilot project underway is a move in the right direction A private foundation and seven nationwide state and local
government organizations have brought to being the State and Local Legal Center Two attorneys will monitor the Supreme
Courtand will research and help prepare arguments for these governments However, current plans aim only at the Supreme
Court and providing assistance there. We believe active intervention at all levels is needed.



Alaska should provide
seed money to the Na-
. tional Governors® Associ—
ation or like organization to sponsor a
national convocation on federalism in
the United States.

Not since 1787 have tho leaders of the nation
met to talk over the health of the relationship
between the central government and the states.

In that time the federal government has grown

in power far beyond that envisioned by the
nation's founders, for reasons good and bad. In

We think other Americans feel it is time
to take a good look at what their
governments have become....

18

n

the past year, we have discovered no evidence to
make us retreat from our statement in our preli-
minary report that:

"By anyone's standards, the sys-
tem of government in the United
States has become greatly central-
ized. highly bureaucratized, fright-
eningly intergovernmentalized and
often so complicated that it seems
to be paralyzed..."

(More Perfect Union, p. 26)

On the national level, recent discussions about
federalism have failed to center on afundamental
restructuring of the relations between Washing-
ton, D.C., and the 50 states. Instead they have
dealt with the more superficial matter of swap-
ping responsibilities for who pays for certain
health and welfare programs.

There is no doubt that since the founding, and
especially in the two decades just past, federal
powers have waxed, while the powers of the
states have waned. The question is whether this
process should continue without examination by
the president, the governors, and other chief
appointed and elected officials of the nation and
the states.

We think not. We think other Americans feel it
is time to take a good look at what their govern-
ments have become, to determine what is the
proper role of the central government and the
sovereign states in our federal system.

There has long been talk about having a national
meeting to raise national consciousness about
the respective roles of the central government
and of the states. But no one has taken the first

step to make such a convocation happen.

Alaskans, if they are serious about staking out
fedoral powers, can take that first step by putting
down the seed money to have the nation's gover-
nors organize the convocation. Alaska can even
offer to host the convocation in Alaska, in 1984
during the 25th anniversary celebration of Alas-
ka's accession to statehood.

But whatever the place. Alaska should do what
it can to stir the nation and get this convocation
underway.

Alaska and other states
9 should consideramending
the U.S. Constitution to
strengthen the role of the states.

Since the ratification of the 17th Amendment,2L
which took the duty of electing U.S. senators
from the legislatures and replaced it with direct
election by the people, the states have lacked a
collective voice in setting national policy. The
statesshould contemplate proposing substantive
amendments to the Constitution which would
strengthen state roles, protect proper state pow-
ets, and counter federal growth.

The topic of possible amendments is perfectly
suited to the agenda of anational convocation on
federalism (Recommendation 8).

Over the years a variety of amendments have
been proposed to alter the relationship between
federal and state governments. Among them:

» a"state veto" of federal legislation (except for
federal laws dealing with defense, foreign affairs
or civil rights) by a vote of two-thirds of the state
legislatures:

* a measure prohibiting the federal govern-
ment from imposing any condition upon the
states by grant requirements that it could not
impose constitutionally by statute or regulation:
and

e a'"court of the union" composed of the chief
justices of every state's supreme court. Assembled
at the request of five states, this court would have
the power to overrule any U.S. Supreme Court
decision.

We are not prepared to endorse any of these
proposals. We offer them for scrutiny as ways in
which states might assert more control over
national decision-making.

Critics have pointed to the states' poor record
in championing civil rights during the 1950s and
1960s. They argue that any amendment streng-
thening state powers will reverse the progress of
the last 30 years.

State officials reply that states have come a

«'Under the original Constitution stale legislatures named senators foreach state. Alexander Hamilton said this power was
an "absolute safeguard"” to the states, and one which could not be dropped without "an entire dereliction of the federal
principle” {The Federalist Papers. No 59). Towards the end of the 19th Century, though, this duty was causing many
deadlocks and much hard feelings in the legislatures. By 1912 two-thirds ol the stales called fora national convention to
propose an amendment providing for direct election of U.S. senators. Congress forestalled this convention by proposing a

similar amendment. The stales ratified the amendment in 1913.



long way since then; legislatures are now appor-
tioned by population and lour-litths ol the states
have modernized their constitutions since 1950
The U.S. Advisory Commission on Intergovern-
mental Relations ran a diagnostic check on state
governments recently and found a system vastly
improved from 20 years ago. "Tho transformation
of tho states, occurring in arelatively short period
of time, has no parallel In American history," said
tho group in 1981 (Slato and Local Roles in the
Federal gystem In Briol, p. 3). ACIR has been
studying federalism since 1959.

What amendments are needed and what states
would do with them are questions for the nation.
We do feel that in acontest the rights of individu-
als must take precedence over both state dfl
federal powers.

We are confident that one or more constitu-
tional amendments, carefully drafted, could re-
balance our union without endangering civil
rights.

i The governor of Alaska
l o should prepare political
impact statements on pro—
posed major federal actions. Eventu—
ally, the National Governors®™ Associa—
tion should prepare them on the behalf
of all states.

We agree with the finding of the Advisory
Commission on Intergovernmental Relations that
federal influence "has become more pervasive,
more intrusive, more unmanageable, more inef-
fective, more costly, and, above all, more unac-
countable."” Especially in the last 20 years, the
federal government has grown a new limb for
every problem brought to its attention until it has
more legs than a centipede: it has grant programs
aimed at urban unrest, railroad crossings, fire-
fighting, the design of dam spillways, and thou-
sands more. We have had rule by reaction.

The states are partly responsible. They have
abdicated their role in formulating national pol-
icy. They have failed to react in atimely fashion to
proposed extensions of federal power which shift
the constitutional balance.

We recommend that the governor of Alaska
selectively issue political impact statements on
the likely effects—on all states—of proposed new
federal policies. Later, Alaska should encourage
the National Governors' Association to take over
this duty for all states.

A political impact statement need not be as
long as the average environmental impact state-
ment” to be effective. Those charged with writing
the political impact statements would monitor

proposed federal mandates, statutes, executive
orders and new Supreme Court decisions. The
writers would select perhaps a dozen impending
federal actions per year for 10-page impact
statements. The impact statements would des-
cribe tho likely effects on state governmental
organization, on present state programs, on
innovation, on traditions, and on state citizenship.

Well-researched and objective political impact
statements, if prepared enough in advance, will
command attention from tho nation’s decision-
makers and the press The statements will speak

about the health of our union.

11 invite the leaders of other

northwestern states and

the western Canadian provinces and
territories to join Alaska inestablishing
a conference modelled after the New
England Governors and Eastern Can —
adian Premiers Conference. The gov—
ernor can prepare for such a confer—
ence by establishing in the executive
branch an interagency task force on
foreign relations.

Alaska 3 governor should

One of thewaysastatecan match powers with
the federal government is by building coalitions.
Coalitions have two virtues. Political strength is
greater in sum than in parts, and coalitions can
settle cross-border problems without interven-
tion from Washington.

Since 1973 six New England governors have
been meeting with the premiers of five eastern
Canadian provinces. This organization is called
the New England Governors and Eastern Cana-
dian Premiers Conference. It is a model of state-
provincial cooperation.

After 10 years, participants report themselves
pleased with the progress made in smoothing
potential conflicts, cooperating in projects, and ,
exchanging information. "Thesearch foranswers
need not stop at the boundary,” says former
Maine governor Kenneth M. Curtis (Schechter
and Elazar, p. 64).

In 1983 the governor of Alaska should prompt a
meeting with the leaders of the northwestern
states. Alberta, British Columbia, and the Cana-
dian territories. These leaders, joining in a West-
ern States and Provinces Conference, would
have much to discuss: minerals and port devel-
opment, hydroelectric and other energy projects,
a railroad to the Arctic, fisheries, tourism, cold-

«"ACIR. The Federal Role in the Federal System: The Dynamics ol Growth, In Bnel, 1980.

m'Required by federal law since 1969. these statements are written todescribe lhe probable environmental effects of a new
federal action. They list the effects of alternative actions as well. A typical EIS can run lo hundreds or even thousands ol

pages.






Alaska's geo-
graphic role in na-
tional defense
speaks for itself.
Geography sug-
ests a natural
trade relationship
between Alaska
and such Pacific
Rim nations as
Japan and Korea,
which need food
and mineral re-
sources for their
burgeoning popu-
lations and indus-
trial enterprises.
Distances be-
tween Anchorage
and selected
world cities is
shown in statute
miles.



climate research, and migratory wildlife man-
agement.

To facilitate this conference and to expand
Alaska's relations with the international com-
munity at large, we recommend that the governor
create an interagency task force on foreign affairs.

For the present, the noncontiguous states and
possessions share concerns about oil explora-
tion on the Outer Continental Shelf, about fish-
ing, about treaty making, about delayed eco-
nomic development, and about transportation
systems or their lack.

Alaska, for example, must out of principle
oppose any efforts to make the Jones Act apply

With such action states can take
charge of the regional interests they
claim Washington is neglecting.

to the Virgin Islands, the one island territory
excepted from the act. The Virgin Islands has
built an oil-refining industry around that excep-
tion, which lets foreign tankers carry American

This task force would join a foreign-relations
specialistZon the governor's staff with represen-
tatives of the Council on Science and Technol-
ogy, and the Departments of Fish and Game,
Commerce and Economic Development, Natural
Resources, Transportation and Public Facilities,
and Law.

With such action states can take charge of the
regional interests they claim Washington is ne-
glecting.

12

tatives of Hawaii and the noncontigu—
ous possessions to meet with them to

explore setting up a permanent coali—
tion to deal withcommon interests and

problems, such as the effects of dis—
criminatory transportation laws.

The Alaska Legislature
and governor should im-

. mediately invite represen —

Not being geographically connected to the first
48 states has threaded the histories of Alaska,
Hawaii, Puerto Rico, the Virgin Islands, American
Samoa, Guam and now the Northern Marianas
with a common experience--that of suffering
second-class political citizenship.

Alaska and Hawaii overcame this burden in
1959 by achieving statehood, buteven now, rem-
nants of territorial status remain for them in the
form of discriminatory laws. The Jones Act is the
best example.

The nonstate possessions remain politically
impotent. None have a voting delegate to Con-
gress. None vote in elections for president.-'5

Helping any possession to achieve greater self-
government through democratic means can only
benefit Alaska. If statehood occurs, the new
senators and the new congressmen will under-
stand the problems of noncontiguity and can be
supposed to join Alaska's delegation in overcom-
ing them.

“4See Recommendation No
relations.

oil to Virgin Islands docks. Some of that oil is
from Alaska.

One item for discussion by the noncontiguous
parts of the United States could be the establish-
ment of a federal Region 11 just to coordinate
federal programs applying to them. Under the
existing federal structure of 10 administrative dis-
tricts, the needs of the noncontiguous areas
sometimes get treated as the needs of barely
remembered stepchildren.

The western noncontiguous states and territo-
ries should also have a distinct federal appellate
circuit, the 11th Circuit Court of Appeals.

Alaska in any case has the need to develop new
coalitions of friends, and it should reach out to
Hawaii and the noncontiguous possessions to
ask them to talk over the opportunities for mutual
advantage.

Alaska must vigorously

1 police federal implemen—
tation of the Alaska State—

hood Act. We should insist that the
remaining land transfers be completed
at the rate agreed upon in 1981 (13
million acres transferred to the state
per year) and we must guard against
congressional attempts to unilaterally
change the Statehood Ac.t and the
Constitution of the State of Alaska. The
Legislature should authorize and direct
the lieutenant governor to place all
such attempted changes in the State—
hood Act and the state$ constitution
before the voters ina ballot proposition.
In our preliminary report we documented the

failure of the federal government to carry out the
contract it made in the Alaska Statehood Act of

17. We envision this task lorce as separate from but working with an office of external

«'For a complete description of the political status of America s possessions, see the Alaska Statehood Commission
publication. Hawaii and the U.S Territories, by Howard Bray and Doris Deakin, 1981



1958.%6Land conveyances are years behind sche-
dule. The land freeze of 1966, followed by federal
land withdrawals of the Alaska Native Claims Set -
tlement Act (ANCSA) and the Alaska National
Interest Lands Conservation Act (ANILCA. com-
monly known as the D-2 Act), prevented the state
from choosing which lands it wanted for the
remainder of its entittement. The state is facing
many difficulties gaining access to lands it holds
within blocks of land withdrawn under ANCSA
and ANILCA.

In an outrageous move »0 pre-empt all state
opposition, Section 10 of ANCSA put a unique
one-year statute of limitations on lawsuits by the
state. It penalized legal action with a "blackmail
clause"Z7promising to stop all state land transfers
for the duration of any suit against ANCSA, how-
ever valid.

The federal government may renege again on
its land conveyance obligations if Alaska fails to
musterits full legal, economic, and political pow-
ersto compel the federal government to live up to
its solemn promises.

We have been monitoring the fulfillment of an
out-of-court settlement between Alaska and the
federal government on the rate of land convey-
ances. In this settlement. Alaska V. Reagan (1981),
the Interior Department promised to convey 13
million acres per year to the state.

The department has so far kept its promise. It
conveyed 13,310,856 acres to Alaska in fiscal
year 1981. At the agreed pace of 13 million acres
per year, Alaska should have all its Statehood Act
lands by the end of 1985,

By Oct. 1, 1982, the federal government had
transferred 65,644,104 acres to the state, includ-
ing about 62 percent of the state's general grant
of 102,550,000 acres. Native corporations held
23,202,420 acres towards their entitlement of 40
million acres. Private holdings, not including
Native lands, are approximately 2 million acres,
or less than 1 percent of Alaska's land.

The federal budget will get tighter, however,
and with four more years of conveyances to go,
the pace of transfers could slow. State officials
and Alaska's congressional delegation should
make clear that federal funds for carrying out the
Statehood pact are not "optional," to be cut back
like afederal grantfor library improvements or rat
control.

It is time to wind up implementation of the
Statehood Act. The .ederal government is al-
ready behind schedule, and in 1980 had to extend
the compliance deadline to 1994, 10 years be-
yond the original 25-year deadline of 1984.

Alaskans should stand against any unilateral
attempts by Congress to change any provision of
the Alaska Statehood Act, for the actisacompact

between the United States and the people of
Alaska. Similarly, Alaskans should not permit
Congress to rewrite the Alaska Constitution.

It is time to wind up implementation of

the Statehood Act.

Congress may attempt to change the formulas
contained in the Statehood Act for revenue shar-
ing from mineral revenues from onshore federal
lands: 90 percent to the state and 10 percent to
the federal government. The Interior Department
attempted a unilateral change recently. In 1975
and until corrected by the U.S. Supreme Court,
Interior altered the sharing formula for oil reve-
nues from the Kenai National Moose Range to
give 75 percent to the federal government, 25
percent to the Kenai Peninsula Borough, and
nothing to the state. The Supreme Court set the
Interior Department straight on this matter, but
we are concerned with the Court's language sug-
gesting that these percentages can be changed
in the future, at Congress's discretion.

The  Legislature in an omnibus bill should
authorize and direct the lieutenant governor to
place anyEropo_sed_chan?e to the Statehood Act
or Alaska Constitution before Alaska s votersina
ballot proposition, asking them to say yes 0rno to
the change.

The Alaska Statehood Actrequired the consent
of Alaskan voters to become effective.BSimilarly,
Alaskan voters should have the opportunity to
pass upon suggested changes to the Statehood
Act. If the voters disapprove the change the state
will have a mandate to oppose the attempted
change in court.

In our two years of study we have devoted more
time to monitoring implementation of the Alaska
Statehood Act than to any other issue. Other
agencies will continue the scrutiny as the com-
mission expires, for Alaska has not yet achieved

full statehood.
14 two amendments to the
state constitution which
will clarify the philosophy and the
powers of our state government in the
federal union.

Alaskans should consider

We suggest few additions to the Alaska Consti-
tution. Ratified in 1956, it is recognized nation-
wide as a model charter, for its brevity, clarity,
and innovations. Federal powers have done a lot

«-For a detailed discussion ot the Alaska Statehood Act. see the Statehood Commission publication. The Concept ol
Statehood Within the American Federal System. 1981, pp 89-120.

«'Section 10 ol ANCSA. 43 U.S.C. Sec 1609

*Sec 8(b). Public Law 85-508, July 7. 1958
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ol nrowmg since then, however, and we offer two
possible amendments to help define Alaska's
role.

The first addition is modelled after Articlo |,
Section loftheTexasConstitution. Thatsection
of the Texas Constitution reads:

"Texas is a free and independent
State, subjectonly to the Constitu-
tion of the United States, and the
maintenance of our free institu-
tions and the perpetuity of tho
Union depend upon lhe preserva-
tion of tha right of local self-
government, unimpaired to all the
States."

A similar amendment to the Alaska Constitu-
tion can serve to link the ideas of citizenship,
statehood, and local self-government.®

The state should not hesitate to lay
claim to all the authority given states
by the history and practice of the U.S.
Constitution.

4i

A second amendment would clarify the state’s
power to cooperate with foreign nations.

Article XII, Section 2 of the Alaska Constitution
now reads:

"The State and its political subdi-
visions may cooperate with the
United States and its territories,
and with other states and their pol-
itical subdivisions on matters of
common interest. The respective
legislative bodies may make appro-
priations for this purpose.”

We suggest adding a phrase after the words
“on matters of common interest":

"...and to the extent consistent with
the Constitution of the United
States, with foreign nations."

An early draft of this section of the Alaska Con-
stitution contained avery similar phrase,®but the
framers deleted it for fear that Congress would
not approve a state constitution referring to for-
eign cooperation.

Research for the Statehood Commission

*

(Schechter and Elazar, pp, 57-68) shows that
American courts allow states much leeway lo
engage in friendly relations with Canada and
other nations. A 1978 study located 766 agree-
ments and understandings between American
states and Canadian provinces (Swanson, pp.
221-265)

The state should not hesitate to lay claim to all
the authority given states by the history and prac-
tice of the U S. Constitution. Our research shows'
that states are sovereign entities, and they do
have some powers lo engago in friendly foreign
relations. The above two amendments lo the
Alaska Constitution would elaborate those
powers.

State officials should re-

K fuse federal grants carry-
ing burdensome require—
ments.

The federal government exercises control over
more subject areas by grant requirements than
by direct orders to state and local governments. It
is through grant conditions, for example, that the
federal government enforces a national 55 mph
speed limit upon the states.

The U.S. Supreme Court allows the federal
government to impose controls on the states by
conditional funding that would be otherwise
unconstitutional if imposed by federal statute or
regulation. The Court places few limits to what a
federal grant can demand, reasoning that a state
can always turn the money down.

In reality, most state and local governments
cannot afford to turn down federal money even if
they wish. In many cities, grants once seen as
“extra" now keep the buses running and the lights
on in City Hall. This poor state of affairs grows in
part from the federal government's hogging of
the tax base.

Alaska is prosperous enough—for the time
being—to turn down some federal grants when
the conditions or the paperwork required are not
worth the dollars. State officials should inventory
grant programs, comparing the drawbacks and
benefits of each, and be prepared to turn down
offers of federal money.3 The state should reject
grants demanding reorganization of state govern-
ment.

” A detailed discussion ol these and otheramendments to the Alaska Constitution may be found in the Alaska Statehood
Commission publication. The Role ol Ihe Slates as Polities in lhe American Federal System, by Stephen Schechter and

Daniel Elazar, 1982.

JiISee committee proposal No. 12, introduced in the Alaska Constitutional Convention Dec. 16,1955. That phrase read,
"...and to the extent consistent with the laws of the United States, with foreign nations."

m"This inventory is a good idea anyway, as the federal money available for grants is dropping sharply. The state should
know in advance which grants are worth fighting for and which are not.



Our researchl indicates that a state can, by
roloctincj a grant it accepted in prior years,
embarrass the federal bureaucracy into reform-
ing tho grant and pruning the tendrils ol condi-
tions which have sprouted from it.

The Legislature should

16 fund the Department of
Revenue or other approp—

riate agency to make an annual study
of and report on the flow of federal
spending and revenues in Alaska.

Basic data about the federal government's
economic relationship with Alaska has been dif-
ficult to obtain in coherent form from either fed-
eral or state agencies, though this information is
critical for defending against congressional ef-
forts to confiscate or limit state oil and other
resource revenues.

The information is also critical for showing our
fellow Americans through the national media that
Alaska contributes more to the national treasury
than it withdraws.

Because of the lack of available data, tho
Statehood Commission commissioned two stu-
dies on federal revenue and spending in Alaska
from the University of Alaska's Institute of Social
and Economic Research (ISER, 1981, 1982).

The first study, covering federal fiscal year
1980, showed that the federal government was
earning $2 from general economic activity in
Alaska for every $1 that it spent here. The second
study, for fiscal year 1981, showed that by then
the federal government was earning S3 in Alaska
for every $1 that it spent.

The latter study showed that economic activity
in Alaska accounted for one-sixth of all of the
federal government's Windfall Profits Tax rev-
enues in 1981 and one-tv\entieth of all of its
revenues from corporate income taxes.

The studies also showed that the federal in-
come tax lands unfairly on Alaskans, hurting fam-
ilies and businesses and distorting investment
decisions in this state.

Put in the larger context of economic data
about Alaska's high cost of living, its lack of
transportation and of energy systems and its lack
of adequate housing, the information from these
economic studies can show the fair minded that
Alaska not only is paying its way in the family of
states but has urgent needs at home for its
income from temporary oil supplies. Poor until
recently, Alaska needs tocatch up in supplying to
its citizens the basic services that other states
offer and most Americans take for granted.

A general theme in this final report from the
Statehood Commission is that Alaska must col-
lect more precise, reliable information about

itself and disperse it widely across the nation and
the state.

Keeping up with how much the federal govern-
ment earns from Alaska and how much it spends
here is a key part of that elfort.

Tho governor should

17 establish an office of
external relations on his

staff, to be headed by a special assist—
ant to coordinate Alaska®"s expanded
relations with other states and with
foreign nations

Much of this report argues the necessity for
Alaska to reach out to other states and its neigh-
bors in Canada toestablish new coalitions, work-
ing groups and conferences to deal with mutual
needs.

This work is so important that the Statehood
Commission feels that one high-ranking official
reporting directly to the governor should have
the responsibility of coordinating and directing
these efforts with all parts of state government.

Itis just as important, however, that this office
also concern itself with Alaska's efforts to streng-
then its relationships with many foreign nations,
especially those with which it trades and those
with which it hopes to increase trade.

It is not generally known that in 1981 "Alaska
rated num%er one in the nation tor exports as
Eercentage of total shipments from the state.

urthermore, export-re]ated_emPonment in Ala-
ska was 34.7 percent ol jobs in Alaska's manufac-
turing sector, which includes seafood process-
INg" (Hemphill, p. 2).

Alaska’s exports to foreign markets in 1981
equalled $1.2 billion; its imports from foreign
countries totaled $229 million, according to
Hemphill. Alaska thus was one of the few U.S.
statesin 1981 with a positive trade balance and so
made a significant contribution to the country's
trade situation.

Japan bought most of Alaska's exports—$935
million worth. Japan also was the largest exporter
to Alaska—$59 million in goods.

Four classes of goods made up the bulk of
Alaska's 1981 exports: seafood products, at $427
million; liquefied natural gas, at $310 million;
forest products, at $278 million and fertilizers, at
$133 million. These figures do not include goods
shipped from Alaska to other U.S. states for
reprocessing and export.

The nation and Alaska need toexpand markets
for these products and to find markets for such
other Alaska products as coal, other minerals and
grains. Developing these markets demands con-

Maska Statehood Commission publication. Shilling Power from the Federal Government to the State of Alaska.

fby Harold Hovey. 1982. ")

25



Graph illustrates
Alaska's positive
contribution to the
nation's trade
balance.
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ccntrated, coordinated and sensitive effort from
the state's administration.

An office of external affairs also can respond
sensitively to events at home and abroad that will
have major effects on Alaska's well-being. An
example is tho extensive ban and then recall of
Alaska canned salmon last year after a Belgian
died from botulism from a defective can. The ban
by the United Kingdom and other members of the
European Economic Community came as a sur-
prise to which the state was slow to react because
Alaska had no one representing its interests in
Brussels, headquartersand economic intelligence
center for the European Community.

The need io maintain and search out such
overseas representation in Japan, Korea and
other Pacific Rim nations speaks plainly from
Alaska's export figures and from Alaska's geo-
graphical position.

Reaching out overseas and to our Canadian
neighbors and to other U.S. states will be, we
think, a most important task for Alaska and the
nation's future. The direction and coordination
must come from the governor through a perman-
ent office.

77 Thestate of Alaska should
10 explore with the federal
government and Native
organizations the establishment of a
permanent joint fact-finding and advi—
sory body to air and help reconcile

problems that arise over land, resour—
ces and other interests.

The relationship between Alaska Natives and
the state of Alaska is rich and complex. It affects
and in turn is affected by the Natives'relationship
to the federal government. This complexity alone
guarantees many possible points of friction, some
of which have been, are still or soon may be in the
courts.

The state's 64,103 Native citizens comprise 16
percent of the state's 401,000 population (1980
Census). This density is twice that of any other
state with large Native populations. Natives have
a special trust relationship with the federal
governmentwhich endows them individually and
corporately with a web of rights additional to
those enjoyed by the non-Native population.3

Overall. 60,287 Natives in and without thestate
are certified under the Alaska Natives Claims Set-
tlement Act. Of the 64,000 living in the state,
about 50,000 reside in villages, of which 212 are
recognized by the Settlement Act. Beyond the
villages, the act incorporates Natives into 13
regional corporations, 12 for Natives within the
state and one for those without.

Native institutions own, will own or have in
trust 11 percent of Alaska’s land. The state owns
or will own 29 percent. Private owners other than
Native organizations have about 1 percent. The
federal government will own the rest.

The complicated patterns of land ownerships
and the speed with which some lands are being
transferred from the federal government to other

ALASKA'S ROLE IN FOREIGN TRADE

IN MILLIONS
OF DOLLARS
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’See the Alaska Statehood Commission publication, Native Rights, by the Alaska Department ol Law. 1982.



owners inevitably give rise to problems ofarrang-
ing for or planning for rights of way and of pre-
serving traditional means of access.

Central to land and other disputes which have
or which will arise is the federal role. "The basic
fact which must be considered by the state of
Alaska in its dealings with the Alaska Natives is
the overriding federal interestin this matter. Ail of
the institutions of federal Indian law...have the
effect of ensuring federal supremacy here"
(Alaska Departm nt of Law, p. 18).

The Statehood Commission thinks it would be
wise to have in place afact-finding and advisory
body that through its presence and proceedings
might allow disputes to reach amicable settle-
ment without recourse to long and expensive
lawsuits oremotionally rendering political action.
The lessons learned through such a body might,
in time, suggest piecesof intergovernmental leg-
islation to formalize use of those pathways that
lead away from disputes and toward mutual
understanding and agreement.

The Legislature, in order
ijQ to give all Alaskans the
A greatest measure ofhome

rule, should divide Alaska 3 single un—
organized borough into regional unor —
ganized boroughs inaccordance with
the intent of the state constitution.

Inour preliminary report, we urged the Legisla-
ture to take special notice of the desires within
Alaska forgreater regional self-government, not-
ing that:

"...just as we ask the United States
to listen to us, we must listen when
we hear the requests from within
Alaska for greater self-control of
lives, land, waters, fish, game, trade
or commerce."

Figure shows only
the percentage of
ownership, not
geographic distri-
bution.



These requests are not new. The Legislature's
Joint Committee on Local Government heard
and studied them thoroughly in 1979. In its final
report, "Local Government Study—1979," the
committee proposed that the single unorganized
borough be divided into regional unorganized
boroughs "in accordance with the intent of the
state constitution."”

But legislative proposals stemming from that
study have not progressed into law. The organ-
ized boroughs coversome but not all main popu-
lation centers. The single unorganized borough
covers the rest of the state-nearly 75 percent of
Alaska's land area-as a kind of catch-all limbo.

There is no doubt that the writers of the state

...just as we ask the United States to

listen to us, we must listen when we

hear the requests from within Alaska
for greater self-control of lives, land,

waters, fish, game, trade or commerce.

EBB
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constitution intended for the whole state to be
divided into both organized and unorganized
boroughs, according to state Sen. Victor Fischer,
a member of the Constitutional Convention's
Committee on Local Government and author of
an authoritative history of the convention. The
working papers of the convention evidence the
accuracy of his conclusion.

So we note the irony that Alaska, with its desire
to keep power from centralizing further in Wash-
ington, D.C., is nevertheless the only state of size
to govern many citizens in remote areas directly
from the state capitol. There is no evidence that
remote rule from Juneau is any better or wiser
than remote rule from the Potomac.

The Legislature can remedy the situation by
exercising its constitutional power to act as the
assembly for the unorganized borough. It can
divide the single, huge unorganized borough into
smaller unorganized boroughs or service dis-
tricts with regional headquarters. That will afford
local people the chance to start evolving their
own forms of home rule tailored to their varying
local circumstances.

The sooner this division is accomplished, the
nearer the state will be to the American ideal-and
the Alaskan ideal—of letting local people manage
their local affairs.

The state should establish
20 an Alaska information of-
fice under the governor 3

direction to produce clear, objective,

precise information about Alaska for
nationwide distribution and to arrange
for visits to Alaska by members of the

national press corps, members ofgov—
ernment and other opinion-makers.

Alaskans complain that they are misunder-
stood by people in other states. The complaint
surfaces when major Alaskan issues—federal land
withdrawals, wolf control, $1,000 payments to
residents from the state's Permanent Fund
earnings-stimulate coverage and opinions in the
national media. Often the misunderstanding has
major effects, especially when the issue pits
Alaska against other interests seeking to deter-
mine the outcome of such major federal legisla-
tion as the Alaska National Interest Lands Con-
servation Act, which carved an area the size of
California out of Alaska for federal preservation.

One poll (Dittman, 1981) indeed shows that
while most Americans have romantic and fond
feelings about Alaska, their actual knowledge
about Alaska's conditions is poor leading sc
(33 percent) to the opinion that Alaska should
share any budget surpluses with other states.
That opinion might be ignored were it not that
pending in Congress are bills that would require
Alaska to share its oil revenues with other states.

A follow-up poll by Boston University, the
Office of the Governor reports, shows thatacon -
certed nationwide informational campaign can
change opinions about Alaska for the better—
shows that facts induce most people to conform
their opinions to reality.

Since Alaska's pending major battles must be
fought in the national arena, it follows that an
ongoing informational effort is necessary. Such
an effort would alert the national press to credible
information about Alaska. It would also take the
form of offering press members and other opin-
ion-makers tours of Alaska to witness the situa-
tion and the issues here for themselves.

A key part of the effort of a state information
office would be to antiCIpate issues and reactions
to them and prepare material accordingly.

Such an office cannot merely be part of agov-
ernor’s regular press effort. Such an office must
stay divorced from the daily fires of politics, so
that it can work on the long-range information
problems and look ahead to see what fact book-
lets, what films, what tapes, what tours and other
efforts must be prepared. While its director must
answer to the governor, its staff should have civil-
service protection in order to carry out long-
range work, maintain continuity and serve the
Alaskan public at large.

In short, such an office must be part of the
regular structure of government, regularly bud-
geted, and directed to overcome a major problem
of this state's relations with the rest of the nation:
ignorance.



In a letter to New York City newspapers which In short, the powers of a state are defined not
was the first of 85 essays later known as the Fed- so much by words on paper but by its willingness

eralist Papers, Alexander Hamilton raised the L
question of "whether societies of men are really Alaska can be a Ieader, Selzing

capable or not of establishing good government opportunities for action to defend its
interests, and reaching out to the

from reflection and choice, or whether they are
forever destined to depend fortheirpolitical con-
nation with a message of what Alaska

stitutions on accident and force."
Alaskans, with avote setting up the Statehood

Commission, asked whether we can [€St0ré a
good government by the exercise of reflection
and choice. A republic needs constant attention.
Many forces work to skew and bend the structure
of government. These forces, operating com-
pletely outside constitutions and charters, often
spring from impulses of the moment.

More government is not necessarily a bad
thing, but over the last century its growth—at all
levels—has flowed down the channels of quick
reaction and not those of conscious choice. The
simple and clear words of our Constitution are so
crusted with 200 years of courtroom interpreta-
tion that we govern ourselves today with a shad-
owy charter clear only to some federal judges
and a small group of lawyers.

We have directed our attention to what the state
can do. Alaska can be a leader, seizing opportuni-
ties for action to defend its interests, and reach-
ing out to the nation with a message of what
Alaska can offer. The lastdecade and its controv-
ersy over land withdrawals teach that we can find
refuge in isolatio’” ~ longer.

Alaska can build its strength from within by
granting the regional self-government promised
in the Alaska Constitution. Alaska can protect its
revenue powers from raids by coalitions of re-
source-poor states by joining with other resource
states for research, persuasion, and pragmatic
politics. It can block federal intrusions by turning
down grants and leading a call by the states tor a
convention to set the rules for future conventions
to amend the U.S. Constitution. It can work with
other nations.

can offer.

and its ability to forge destiny by action and
example.

Alaska is able. We are strong in revenues and
resources. We have the resilience and the self-
reliance of those who live in a land of climatic
extremes that tolerates little weakness.

Are we Alaskans willing to undertake this work
of years? We believe we are, for Aiaskans-with a
history of territorial paternalism followed by
statehood-know that citizens receive precisely
the quality of government that they demand.
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EXECUTIVE SUMMARY

The Alaska Statehood Commission concluded in its preliminary report
tnat many of the concerns that Alaskans have with their relationship
with the federal government are concerns shared by citizens of other
s:ates. The comnission sponsored this study to examine alternatives for
the transfer of power (devolution) from the federal government to the
states in general and Alaska in particular.

The United States was formed by the thirteen colonies as a result
of problems each had in operating in a loose confederation. While the
states ceded some major powers in regulating commerce and foreign
relations to the new federal government, they retained substantial
powers including a basic power to legislate on any subject not covered
by the Bill of Rights or expressly given to the new federal government
under the Constitution. Over nearly two centuries, however, the powers
of the federal government have been increased at the expense of the
states, to the point where there are almost no legal limits on what the
federal government can do in areas previously controlled by the states.

With no legal bounds to federal power, the question becomes whether
there are general principles for division of responsibility between the
federal government and the states. As a practical matter, federal action
is triggered on the basis of a majority of the Congress believing that
such action 1is a good idea, regardless of impact on the general roles of
state and federal governments. Other tests for when states should be
free to act, such aswhetherone state®"s action could adversely affect
citizens of another state, are not often applied in practice. As a
result, federal regulations and/or grant programs cover such obviously
local matters as cock fighting, libraries, and rat control. This federal
role has developed even though there are no compelling arguments that
federal tction is necessary or that the federal government is any more
competent thanstate and local governments to handle the problems
involved. The situation does not, however, admit to simple solutions as
many of the subjects addressed byfederal action have some elements that
are so local as to make total federal control absurd combined with some
elements so national as to make no federal action unthinkable. The
possibility of change is suggestedby experiences in Australia, West
Germany, andCanada where the division of state and federal
responsibility is much more clearcut than in the United States.

Thefederal government affects Alaskacitizens in three primary
ways: (1) as alawmaker and regulator, (2) as a source of funds and
regulations through federal grants to state and local government, and
(3) as an employer and large landowner. Federal laws and regulations are
very pervasive, affecting state and local policies in civil rights,
criminal law, and management of schools, hospitals, mental health and



correctional institutions. The federal government also plays a major
role in regulating such private sector activities as transportation,
manufacturing, and banking -- at times preempting state regulation of
the same subjects. The scope of federal regulation of private activity
does not reflect any consistent philosphy or principles regarding
appropriate roles for the federal government and state and local
government.

Much of the federal control over state and local government s
extended through grant programs, which finance nearly a quarter of state
and local government spending. Grant vrequirements dictate how federal
funds and state and local matching funds are used and are the basis for
federal requirements such as the 55 milean hour speed limit, payment of
"prevailing” wages on state and local construction projects,
preservation of historic structures, and other federal mandates. The
administration of federal grants has long been a subject of complaint by
state and local officials who object to red tape and paperwork and the
mandated use of federal funds in projects which they consider to be of
low priority. Regulations in grant programs often force program
administration to cost more than it should and are sometimes

inconsistent from agency to agency.

Alaska citizens and government officials share with citizens of
other states problems with federal regulations and grant conditions and
are especially affected by the federalgovernment®s role as an employer
and major landowner in A" “a. While the federal government does not pay
state and local taxes, it makes a variety of payments to Alaskan
governments in the form of shared revenues and impact aid for education
that are particularly important in Alaska and are threatened by
potential federal budget cutbacks. It 1is particularly important to
Alaska that these federal payments, that substitute for the payment of
state and local taxes, be treated separately from grants, particularly
during the present period of reductions in grant funding. The federal
government®s control of large quantities of land can cause conflicts
with state policies relating to economic development and management of
fish and wildlife. The prospects that the federal government will cede
lands, beyond the cessions required by the Statehood Act, to the state
are very limited. There is, however, a significant probability that the
federal government would relinquish to Alaska responsibility for the
Alaska Railroad and the development and management of hydroelectric

projects.

Certain federal policies, such as the requirement for shipping on
U.S. vessels and the prohibition of export of Alaskan oil, clearly have
strong negative impacts on Alaska. However, the subjects of these
policies are appropriately a federal responsibility, so that



improvements in policies involve changes in federal policy rather than a
shifting of control from the federal government to the states. Alaska,
somewhat more than other states, also experiences the problem that
federal laws and regulations are often insensitive to unique
circumstances 1in Alaska.

Reducing the vrole and costs of the federal government is an
objective widely supported by American citizens and political leaders.
However, translating this general feeling into specific actions tc shift
power to the states is extremely difficult. Often business interests
support larger, rather than smaller, federal roles and, at times, are
joined by state and local government leaders in supporting more federal
power. Many of the most vocal complainers about federal power are
concerned with single Issues such as abortion, school prayer, and busing
and are not likely allies in a general strategy of shifting power from
Washington to the states. Individual federal programs are defended by
strong combinations of interest groups and federal bureaucrats. However,
elected officials at the national, state, and local levels are showing
increasing interest in shifting power away from the federal government.
Current and likely future federal budget problems will [limit growth of
federal power through grant programs and is causing retrenchment in
existing programs.

Concern over excessive federal intervention in state-local affairs
and the lives of American citizens has triggered a wide variety of
proposals to restrain federal power. Some have proposed that the
Constitution be amended either to create specific constraints on federal
action or to establish processes, such as veto of federal actions by
state legislatures, that would operate to block federal intrusions into
state and local affairs. However, the wuse of the constitutional
convention to alter the federal Constitution has been avoided throughout
our history by absence of agreement on the rules for such a convention,
suggesting the need for action to establish such rules.

There is widespread support, from the president and many state and
local leaders, for a "sorting out" of our federal system. Such a sorting
out would reduce ambiguities in state federal relations by giving some
of the activities that are now funded and controlled by a combination of
state and federal governments unambiguously to the states and some to
the federal government. The president®s "New Federalism™ proposal 1is an
attempt to implement this sorting out concept, but faces a number of
practical problems, including making the proposal equitable for every
state. Some sorting out is occurring simply by federal budget
reductions, including the reduction or elimination of federal programs
in areas such as law enforcement, economic development, and [libraries.
There has also been discussion of turning back some federal program



responsibilities to the states along with some current federal revenue
sources, althoughspecific proposals have yet toemerge.

The proposals for sorting out offer major advantages in terms of
increased accountability and program effectiveness, not to mention
reduced federal intervention. However, there are some pitfalls for
Alaska, which receives more federal grants per capita than any other
state. Some of the pitfalls can be avoided if payments related to
federal 1land leasing and impact aid for schools are kept outside the
group of programs that might be returned to the states.

There are also proposals for less sweeping changes in federal and
state roles than envisioned in the sorting out proposals. These include
block grants, regulatory reform, and a variety of measures to reduce the
red tape and administrative costs associated with federal grants. One
possibility 1is to give state officials [limited authority to transfer
funds from one federal grant program to another. In areas where the
federal government is likely to retain responsibility, such as leasing
of public lands and the Outer Continental Shelf for resource
development, there are also possibilities for enhanced procedures for
consulting with state and local officials. However, the effectiveness of
consultative procedures Tfundamentally depends upon the willingness of
federal officials to consult, vrather than formal requirements which can
be satisfied by merely "going through the motions.”™ Congress in general,
and the Alaska delegation in particular, can have considerable impact in
urging federal officials to consult with state officials before taking
action.

With major sorting out proposals wunder serious consideration,
proposals for reforms of existing grant programs are not receiving high
priority as many people view the problem as requiring wholesale
reduction of the federal role, rather than trying to make that role
slightly more palatable.

There are many actions that the government and people of Alaska
might take to encourage a reduction of federal intrusion into their

lives. It does not appear likely, however, that Alaska will receive
special treatment by being able to assume powers from the federal
government that are not offered to other states. Thus, improvements in

the Alaska situation will generally involve improvements in the
situation in all states. The report suggests sixteen different proposals
that might be endorsed by the Statehood Commission for enhancement of
the role of the states relative to the federal government. These

include:



e Coalitions with other states built around
such concerns as federal land management,
9 A legal defense fund to fight in the courts
against infringements on state roles,
e A convocation on federalism,
t Formal establishment of procedures by which
state legislatures can call a constitutional convention,
e A requirement that the federal government reimburse
state and local governments for costs forced on them
by federal law and regulation,
e A veto power over federal |legislation in the hands
of state legislatures,
0 The president®s regulatory reform efforts,
0 Proposed regulatory reform legislation,
e Opposition to new intrusions by the fede 3l government,
« Reduction on the requirements Alaska must meet
to take over responsibilities from the federal government,
9 Possible Alaska withdrawal from some grant programs
9 New Federalism policies that turn back some
federal responsbilities to the states,
t Block grants to replace narrow categorical ones, and
9 Other grant management reforms.

Support of New Federalism proposals for a sorting out of state and
federal assumptions could be particularly significant 1in promoting
devolution of federal powers, assuming that the proposals would replace
lost grants with savings resulting from federal assumption of certain
income security (welfare and Medicaid) programs now partly paid for by
the state and by allocations from a new federal trust fund. This could
result in the turnover of more than 100 separate federal activities to
the state. If sorting out measures fail, there are still ways to improve
the administration of grant programs, including block grants and other
reforms.

However, the status quo is defended both by powerful interests and
inertia, which means that change will not come without substantial and
persistent effort.



INTRODUCTION

The Alaska Statehood Commission was established by a vote of the
people of the State of Alaska in August of 1980. The mission of the
commission is "to study the status of the people of Alaskawithin the
United States and to consider and recommendappropriate changes in the
relationship of Alaska and the United States."

The commission presented its preliminary report in January of 1982.
The report, consistent with the commission®s charter, considered such
questions as possible independence of Alaska from the United States and
dropping status as a state to become some sort of territory. The
commission concluded that these alternatives were unwise and is not

considering them further.

The commission®s very existence grew out of frustrations of
Alaska"s citizens in dealing with the federal government. One thing the
commission found was that these frustrations were not unique to Alaska.
As the commission put it in its preliminary report:

Alaska®s short history as a state also happens to
coincide with a 20-year nationalmiiminution of the power of
all the states through actions of the federal government.
Some Alaskans, aware of the heavy federal hand in Alaskan
affairs, perhaps thought that the interference was unique
to this state, a holdover from the paternalistic days of
territorial status. Our studies on the status of Alaska
within the United States have shown us, however, that the
penetration of the federal government into the farthest
corners of American life is the rule, not the exception. We
share the burden with others.

The commission®™s report places heavy emphasis on problems that
Alaska shares with other states. The transmittal letter notes that the
commission expects "tc reach conclusions on ways to improve our federal
system for we do feel that the federal-state balance 1is seriously
askew.”™ The Executive Summary of the report describes the current
relationship between the states and the federal government as having
grown into a "wild garden" and suggests that "The entire system begs for
conscientious tending and vigorous pruning."” The report concurs with
other observers in noting that "now 1is the critical time to attempt
redistribution of powers from the federal to the state level."
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Having discovered the commonality of Alaska"s problems with those
of other states, the commission understandably became interested in the
many proposals that have been made to reform our federal system. To
provide background for their consideration of alternatives, the
commission decided to contract for a report dealing with those
alternatives.

The commission®s interests coincide with my own. In serving as the
top budget official in Ohio and Illinois in the early 1970"s, I
concluded that many of the problems of state and local government were
being caused by the federal government. Experience as a consultant to
state and local governments and various federal agencies since that time
has reinforced this view. However, recognition of a problem does not
lead inevitably to its solution. Our federal system has evolved as it
has for reasons that must be understood if proposed solutions are to be
feasible politically.

Alaska®s need for information on ways to improve the federal system
meshed with my own desire to stand back from the day-to-day skirmishes
that characterize federal-state relations and to examine potential
solutions in a somewhat broader context.

This report owes a great deal to the decades of work on the federal
system by the Advisory Commission on Intergovernmental Relations (ACIR).
ACIR has been an excellent source of Information on everything from
financial flows and grant reform to philosophy and constitutional law.
Particular thanks 1is owed to Dave Walker of the commission®s staff. John
de Yonge and Jim Chiles of the Statehood Commission staff were
particularly helpful in assisting me in understanding the specific
concerns of Alaska®"s citizens, as were state staff members and the staff
of the Alaska congressional delegation. However, all sins of omission
and commission are my own. The commission will be using this report as
one of many sources of information for recommendations that it will be
presenting in its final report. Perhaps some of the conclusions and
recommendations of this report will find their way into the commission®s
final conclusions and recommendations, but readers should not assume

this.

This report is divided into three major parts. Part One provides
background for the material that follows. It covers the historical and
legal evolution of the present federal system, federal-state relations
in other nations, and an examination of fundamental principles for
evaluating the relationship between a national government and state
governments. Part Two provides a discussion of the current state of
state-federal relations. Part Three provides a comprehensive inventory
of proposals for changing state-federal relations and an assessment of
those proposals against various criteria including workability and



p o litical feasibility. It also provides my recommendations for positions
that could be adopted by the commission.

Harold A. Hovey
Arlington, Virginia



PART ONE: BACKGROUND



CHAPTER ONE: HISTORICAL AND LEGAL DEVELOPMENT OF FEDERAL-STATE RELATIONS

INTRODUCTION

This report isabout American federalism -- the relationships
between national and state governments. The ‘topic is not a new one,
concerns over the vrelationship mark the major points in our national
history. The Articles of Confederation, the Revolutionary War, the
framing of the Constitution, and the Civil War were all situations in
which the stakes were the relation of a national government to American
states. More recently, federal ism was at issue in the policies of the
New Deal and is currently at issue because of President Reagan®s '"new
federalism”™ proposals.

In the case of federal issues today the past is more than prologue.
For some, federal issues should be decided pragmatically, based solely
on what appears likely to work at the time. However, many participants
in federal issues view the legal framework of the Constitution, the
legal interpretations of the Supreme Court, and the history of the
United States as appropriate sources of guidance for current issues.
Whether one argues for the devolution of federal power to the states on
historical or legal grounds or not, an understanding of the historical
andlegal background is necessary to understanding why things are as
they are today. It isalso necessary for understanding why some people
feel as they do about the issues involved.

This chapter is intended as a summary. Persons seeking more
detailed treatment of the subject should consult such documents as the
ACJR report, THE FEDERAL ROLE IN THE FEDERAL SYSTEM: DYNAMICS OF GROWTH,
The Condition of Contemporary Federalism: «Conflicting Theories and
Collapsing Constraints (ACIR, 1981) and a report prepared for the
Statehood Commission by Birch, Horton, Bittner and Monroe, THE CONCEPT
OF STATEHOOD WITHIN THE AMERICAN FEDERAL SYSTEM (1981).

THE EARLY YEARS

When our founding fathers declared independence from Great Britain,
they did so as leaders of individual states, not as a nation. The
Declaration of |Independence refers to wunited colonies, not to united
states. TheDeclaration says that the colonies are free and independent
states, not wunited states or a state, and that these states (plural)
have the power to levy war, contract alliances, et:.

From the signing of the Declaration until the adoption of the
Articles of Confederation in 1781, the states operated as sovereign
entities. They adopted constitutions, vraised armies, and regulated the
conduct of their citizens. The Treaty of Peace with Great Britain



recognized the former colonies as "free sovereign and independent
states."

The Articles established a national government with powers that
were quite limited, so limited that individual states were negotiating
with each other on such subjects as regulation of trade. The national
government did not even have the power to tax, having to rely instead on
state appropriations. Dissatisfaction with this situation 1led to the
Constitutional Convention and the lengthy debate over whether to ratify
the new instrument, out of which tracts such as THE FEDERALIST PAPERS

developed.

Opposition to the new Constitution was based upon fears of a strong
national government. One compromise was agreement to adopt ten
amendments, generally known as the Bill of Rights. The Tenth Amendment
states: "The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the

States respectively, or to the people.”

THE CONSTITUTION

The Constitution represer.ted an attempt to create a framework in
which a national government would have enough powers to function while
leaving state governments control of those matters that could be handled
without a national government®s involvement. This objective was handled
by providing specific, enumerated, powers for the national government in
Article 1, Section 8. These powersincluded powers associated with
defense, the power to raise taxes and coin money, the power to make
treaties, the power to make bankruptcy laws, the power to establish
patents and copyrights, and the power to tax. Congress was also given
power to regulate””commerce with foreign nations and among the several
states. The Articlo®s prefatory language indicates that Congress shall
have the power to tax to provide for the "general welfare" of the United

States. The concluding phrase in theArticle indicates power"to make

all laws which shall benecessary and proper for carrying into execution
the foregoing powers..."

EARLY TESTS Of FEDERAL POWERS

The power of the new federal government proved equal to the variety
of tests it faced, ranging from the Whiskey Rebellion, which challenged
the power to tax, to various cases which established the supremacy of
federal treaties over state law. The Judiciary Act of 1789 assured the
supremacy of federal ~courts in interpretation of the Constitution by
creating federal jurisdiction over cases decided on constitutional
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grounds in state courts. The Supreme Court supported various exercises
of federal power, such as the establishment of a national bank.

An 1824 Supreme Court case (GIB80ONS v. OGDEN, 9 Wheaton 1) dealt
with the meaning of the Commerce Clause. The Court upheld the power of
Congress to regulate steamship transport and, if necessary, to override
state legislation 1in tne process.

However, the issues of the day showed how much emphasis those
involved placed on [limiting the scope and power of the national
government. Despite obvious problems being caused by state currency
issuance, whether to have a national bank was hotly disputed in
Congress. Legislation to create a permanent improvements (public works)
fund was vetoed by President Madison on the grounds that such activity
exceeded the appropriate scope of national government action. In 1854,
President Pierce vetoed a bill to provide federal assistance to the
indigent insane noting prophetically:

(If) Congress is to make provision for (paupers) the
fountains of charity will be dried up at home, and the
several states, instead of bestowing their own means on the
social wants of their own people may themselves, through
the strong temptations, which appeals to states as
individuals, become humble supplicants for the bounty of
the federal government, reversing their true relation to
this Union.*

THE COMMERCE CLAUSE AND STATE POLICE POWERS

The Supreme Court accepted a number of cases in the pre-Civil War
period that raised the question of overlapping state and federal powers
in dealing with commerce. The holdings in these cases indicated that
while there w'ire some actions that states could not take (e.g., taxing

arriving passengers), states were free to regulate commerce in the
absence of conflicting federal regulation. These cases are the legal
basis for the many overlapping state ana federal rules which

characterize much economic activity today.
THE CIVIL WAR AND ITS LEGAL AFTERMATH

The Civil War established the power, and presumably the right, of
the United States to prevent secession of states from the Union. It also
produced the Reconstruction period during which the Fourteenth

*ACIR, CONDITION OF FEDERALISM, p. 47.
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Amendment was passed. That amendment states, 1in relevant part, "No state
shall make or enforce any law which shall abridge the privileges or
immunities of the citizens of the United States; nor shall any state
deprive any person of [life, liberty, or property, without due process of
law; nor deny to any person withm its jurisdiction the -equal protection
of the law." 1In the Slaughter-House Cases in 1873, the Supreme Court was
asked to decide whether this amendment went beyond the protection of
civil liberties of individual citizens by also covering economic rights.
In a divided vote, the Court refused to apply the amendment to alleged
economic discrimination through a government created monopoly. In 1877
the Court refused to overturn an Illinois law regulating grain
elevators, despite claims that the vregulation deprived operators of
Fourteenth Amendment rights.

FEDERAL JUDICIAL PROTECTION OF BUSINESS

Gradually, the federal courts moved to reverse the doctrines in the
Slaughter-House and grain elevator cases in order to overturn various
forms of state regulation. The landmark case (CHICAGO, MILWAUKEE, AND
ST. PAUL RAILWAY COMPANY v. MINNESOTA, 134 U.S. 418, 1890), invalidated
railroad regulation by Minnesota. The case was followed by a variety of
others striking down state regulation of such subjects as the hours of
work of bakers.

Although these cases, Wwhich carried controversial economic
doctrines into constitutional law, were eventually to be rejected by
later decisions, they represent a major intrusion of the federal
government into matters that had, for nearly 100 years, been considered
appropriate subjects for action by the states.

In addition to these Fourteenth Amendment cases, the Supreme Court
invoked the Commerce Clause to invalidate state regulation of railroad
long haul and short haul rates. Congress acted to fill this regulatory
void with the Interstate Commerce Act of 1887 which established the
Interstate Commerce Commission. This was quickly followed by the Sherman
Antitrust Act of 1890. In these pieces of economic vregulation, the
federal government was clearly dealing with multi-state companies in
situations where it would be difficult for state action to accomplish

the regulatory results intended.

THE PROGRESSIVE ERA

Teddy Roosevelt assumed the Presidency in what was termed "the
progressive era." Politics at the time was oriented to a 'can do"
philosophy of government and the common view was that government
regulation could cure a number of perceived abuses in American society.
What were perceived as regulatory voids would be filled. In a 1910



