


includes many of the concepts in both ballot initiatives, but
also directs the APUC to fashion a competitive structure that
is appropriate to Alaska's circumstances. This approach has
some obvious advantages:

1. It could remove both the Alascom and GCI initiatives
from the ballot. Neither approach would be precluded by the
APUC but both would be objectively compared to other
approaches.

2. The APUC could be directed to justify its decision
based upon empirical analysis of Alaska's intrastate market.
This would reduce the likelihood of future problems resulting
from a decision made without complete information on
possible consequences.

3. A legislative solution to the current regulatory debate
on competition might be warranted even if there were not
initiatives headed for the public ballot. The APUC has dealt
with this issue for six years without a resolution. The
legislature could specify a time frame for a decision. This
would ensure full consideration of the competition question
and prompt resolution.

4. By fashioning a competitive structure that is less
extreme than either GCIl's or Alascom's initiatives, this
approach might reduce the possibility of a court challenge.

5. A legislative solution implemented by the APUC could

allow consideration of any impact of the interstate joint board
proceeding on intrastate competition.
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APPENDIX

Substantially Similar Legislation

Article XI, Section 4. Initiative Election. An initiative
petition may be filed at any time. The lieutenant governor
shall prepare a ballot title and proposition summarizing the
proposed law, and shall place them on the ballot for the first
statewide election held more than one hundred twenty days
after adjourr .ent of the legislative session following the
filling. If. before the election, substantially the same measure
has been enacted, the petition is void. [Constitution of Alaska;
Amendment approved August 25, 1970]

"It is clear that the legislative act need not conform to
the initiative in all respects, and that the framers intended
that the legislature should have some discretion in deciding
how far the legislative act should differ from the provisions
of the initiative. The question, of course, is how great is the
permitted variance before the legislative act becomes no
longer substantially the same.

"Upon reflection we have concluded that the legislature's
discretion in this matter is reasonably broad. If in the main
the legislative act achieves the same general purpose as the
initiative, if the legislative act accomplishes that purpose by
means or systems which are fairly comparable, then
substantial similarity exists. It is not necessary that the two
measures correspond in minor particulars, or even as to all
major features, if the subject matter is necessarily complex
or if it requires comprehensive treatment. The broader the
reach of the subject matter, the more latitude must be allowed
the legislature to vary from the particular features of the
initiative." [Warren v. Boucher. Pacific Reporter. 543 P.2d 731

(1975), p. 736]
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Introduced: 4/5/89 6-1140A
Referred: State Affairs
and Finance

IN THE HOUSE BY SPOHNHOLZ
HOUSE BILL NO. 273
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the revision of voter registra-
tion lists by comparison with permanent fund dividend
applications.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.07 is amended hy adding a new section to read:
Sec.. 15.07.133. REVIEW OF [INFORMATION DERIVED FROM PERMANENT
FUND DIVIDEND APPLICATIONS. (@) The director shall compare the
register of voters with a list provided by the commissioner of revenue
that consists of all Dermanent fund dividend aDDlicants. If a per-
is different from
the person'%Aaddress on the master register, the director shall re-
quest the voter to provide current information.

(b) The director shall establish procedures to challenge a voter
whose request for current information under (a) of this section was
returned by the post office as undeliverable. A voter challenged

under this subsection may vote a questioned ballot.

HB0273A -1- HB 273
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Department of Revenue
Permanent Fund Dividend Division
Fiscal Note Analysis
HB 273
April 11, 1989

Assumptions:

1.

The Department of Revenue will prepare a magnetic tape listing
for use by the Division of Elections to carry out the

requirements of Section 1. This listing will include the most
recent address provided to the Permanent Fund Dividend program.

This tape transfer will require no changes to the information
fields from which data is captured on the permanent fund
dividend application.

Program Summary:

Upon request, the Permanent Fund Dividend Division will prepare a
magnetic tape for use by the Division of Elections. This file will
be prepared by existing data processing staff.
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CONTINUATION OF FISCAL NOTE
HB 270

The costs reflected in this fiscal note represent:

D

2)

Those relateu. to the data entry that will be required
to pr: cess the voter registration forms that will be
completed by voters at the time they apply for their
permanent fund dividend checks, and;

Based on 536,000 Permanent Fund Applicants
57% Age Eligible Applicants 305,320
40% Anticipated Applications 122,208

Returnee and Reguiring
Processing

Based on a total of 3 minutes per application, which
includes data entry, microfilming time and entry of
reel and frame number on master VREMO record:

122,208 Applications 6,110 Man Hours

40 Hours Per Week 152 Man Weeks

COSTS FOR DATA ENTRY (0dd Numbered Calendar Years but
reflected in even numbered Fiscal Years)

Range 7 Data Entry Clerks
@ $378.00/Week 57.7

IN ODD NUMBERED CALENDAR YEARS/EVEN NUMBERED FISCAL
YEARS WHEN APPLICATIONS FOR VOTER REGISTRATIONS ARE
INCLUDED IN PFD APPLICATIONS, those related to
completing verification of Permanent Fund Applicants
who have not voted, to prevent them from being purged
for non-activity.

Based on 536,000 Permanent Fund Applicants

57% Age Eligible Applicants 305,320

40% Anticipated Applications 122,208
Returned already processed and

not eligibile for purge.

60% Not submitting applications 183,312

| of -



Based on a total of 2 minutes per voter, no
microfilming or reel and frame entry required.

183,312 PFD Applicants 6,110 Man Hours
Not Submitting Regis—
tration Forms

40 Hours Per Week 152 Man Weeks

COST FOR REVIEW

Range 7 Data Entry Clerks 57.7
$378.00 Per Week
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PFD1 03/30/89
VR.EM52_JOHH F ALLEN
PO BOX 74552
PFD : JOHN F ALLEN
BOX 74552
VREMS: JOHN F ALLEN
PO BOX 231655
PFD : JOHN F ALLEN
BOX 231655
VREMS: JOHN K ALLENDER
17529 KANTISHNA DR
JOHN K ALLENDER
17529 KANTISHNA
v | VREFT5T JOAN L ALLE3
V 1200 W DIMOND BLVD *422
PFD : JOAN < L ALLES
1200 W DIVOND #422
VREMSi"JOSEPH L ALLEN
P.0. BOX 2696
PFD : JOSEPH L ALLEN
SOX 2696
VREMS: JOHNNIE M ALLEN
1529 LATOUCHE APT D
)C:PFD JOHNNIE M ALLEN
1529 LATOUCHE ST «D
VREMS: JOE M ALLEN
PO BOC 7352
PFD JOE W ALLEN
BOX 7352
VREMS: JULIA ALLEN
917 E 12TH AVE n
917 EAST 12TH APT(
/VREMS: J C ALLEN
/ "611 PINE"
PFD : JUNE C ALLEN
"\ 611 PINE ST

FAIRBANKS
FAIRBANKS

ANCHORAGE
ANCHORAGE

EAGLE RIVER
EAGLE RIVER

ANCHORAGE
ANCHORAGE

SEWARD
SEWARD

ANCHORAGE
ANCHORAGE

NIKISKI
NIKISKI

ANCHORAGE
ANCHORAGE

KETCHIKAN
KETCHIKAN

LAST NAME AND MAILING ADDRESS MISMATCHES BETWEEN

AK
AK

AK
AK

AK
AK

AK
AK

AK
AK

AK
AK

AK
AK

AK
AK

AK
AK

PFD AND VREMS

99707
99707

99523
99523

99577
99577

99515
99515

99664
99664

99501
99501

99635
99635

99501
99501

99901
99901



PFP1 03/30/89
CTtBHEL W ADAMS
PO BOX 872228
* PFD  * GARNET W ADAMS

BOX 872228

VREMS* GEORGE ADAMS JR
2055 SARATOGA AVE

PFD * GEOBGE ADAMS JR

2055 SARATOGA AVE

-VREN5* GLORIA L ADAMS
1512 LING CT
A PFD * GLORIA _L_AVME13_

1512 LING COURT

WASILLA
WASILLA

ANCHORAGE
ANCHORAGE

JUNEAU
JUNEAU

LAST NAME AND MAILING ADDRESS MISMATCHES BETWEEN PFD AND VREMS

AK 99687
AK 99687

AK 99517
AK 99517

AK 99801
AK 99801

PAGE*
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sVeve cowper

State ov A las ka
OFFICE OF THE GOVERNOR

JUNKAU

April 7, 1989

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.0O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill that amends AS 43.-
23.045 by excluding potential revenue from the State .
Amerada Hess case from the permanent fund earnings available
for distribution as dividends.

Under current law, the commissioner of revenue must transfer
to the dividend fund 50 percent of the income of the Alaska
permanent fund which 1is determined to be available for
distribution. Normally this would include 1income derived
from litigation involving the state®"s royalties. However,

in November 1987 three defendants in the State v. Amerada
Hess royalty Jlitigation filed suit in federal court to
prevent that case from being tried in any court in Alaska.

Standard Alaska Petroleum, Exxon, and Chevron USA claim that
no judge or jury in Alaska can provide them with a fair
trial since all judges and jurors have a financial stake 1in
the outcome and are, therefore, unconstitutionally biased.

In particular, the companies assert that these judges and
jurors qualify for permanent fund dividends and would finan—
cially benefit if the state prevailed in the Amerada Hess
case because any money awarded the state would increase the
amount available for distribution.

The state Department of Law 1is vigorously contesting this
claim and was successful in having the federal case dis—

missed in the United States District Court. However, the
matter has been appealed to, and 1is pending before, the
Court of Appeals for the Ninth Circuit. Were we to lose

this case, the state would be faced with having a non-Alaska
court interpreting the meaning of an Alaska lease form and
deciding fundamental state policies regarding oil and gas
leasing 1in this state. IfT the case 1is still on appeal at
the time of trial, now scheduled for April 4, 1990, there
would be a cloud hanging over the lengthy proceedings, per—
haps compelling enough to lead to further postponements.



The Honorable Sam Cotten . Page 2

This bill would eliminate the due process arguments advanced
by the companies, thus making it possible for the trial to
stay on schedule in an Alaska court where it belongs. This
result 1is achieved by preventing 1income earned from any
judgment favorable to the state from entering the permanent
fund dividend streanm. This sac”~fice 1is a small price to
pay for assuring that Alaska p<5urt® will® be the final arbi—
ters of Alaska royalty law.
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HB 276
HOUSE 4/7/89

Continuation of Fiscal Note/Bill Analysis

Permanent Fund Dividend Fund Statute Amendment to Permit
Litigation of State v. Amerada Hess in Alaska

This bill would eliminate certain due process arguments
currently advanced by the defendants 1in State v. Amerada
Hess, by neutralizing the impact upon Permanent Fund
dividends of a decision favorable to the State. The Alaska
Permanent Fund7s legally mandated share of all funds
received in a settlement of the litigation, including
associated interest, would be credited to the principal of
the Fund at the time of receipt. It is expected that the
settlement could range from $400 million to $2.6 billion,
the latter number estimated by the defendants.

All future earnings on this portion of Fund principal would
be forever excluded from Permanent Fund dividend
calculations. In this manner, the bill prevents all 1income
earned from a judgment favorable to the State from entering
th? Permanent Fund dividend stream, and makes it possible to
continue the trial in an Alaska court on schedule.

Page 2 of 2
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/ru Juiru REPLY TO:
DEPARTMENT OF LAW 0 1031 W 4th AVENUE

SUITE 200
ANCHORAGE, ALASKA 99501-1994

OFFICE OF THEATTORNEY GENERAL PHONE: (907) 276-3550

0O 1st NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701-4679

Ap ril 10, 1989 B 2-0. BOX K—STATE CAPITOL

JUNEAU, ALASKA 99811-0300
PHONE: (907) 460-3600

The Honorable H. A. Boucher

Chair, House State Affairs Committee
Alaska State Legislature

P.0O. Box V

Juneau, Alaska 99811

Re: Proposed committee
substitute for HB 76
Our file: 773-89-, 114

Dear Representative Boucher:

It has come to our attention that the title of HB 276
could be made more specific and that it would be helpful to make
express a point that is now only implied in the amendment in sec.
1 of the original bill. A proposed committee substitute, drafted
for possible adoption by your committee, 1is attached.

The change in the bill title makes clear that the bill
is to prevent amounts received as a result of the State v.
Amerada Hess litigation from being used for permanent fund aivi-
dends. The current title merely indicates that the effect of the
bill will be to permit litigation of that case 1in Alaska courts
and thus make moot the current legal challenge to having that
case heard by an Alaska court.

With regard to the change 1in the text, the original
version of the bill relies on the application of existing law
with regard to oil and gas 1income. The change offered by this
draft committee substitute makes clear that money received as a
result of the State v. Amerada Hess litigation will be treated
the same as other income of the Alaska permanent fund, except for



Honorable H. A. Boucher, Chair April 10, 1989
House State Affairs Committee Page 2
Our file: 773-89-0114

permanent fund dividends. Both versions make clear that that
money is not available for distribution to the dividend fund from

which permanent fund dividends are paid.
Thank you for your consideration of this matter.
Yours truly,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
Arthur H. Peterson

Assistant Attorney General

AHP/chb
Enclosure

cc w/encl.: Robert A. Evans
Legislative Liaison
Office of the Governor

Bruce Botehlo
Assistant Attorney General
Juneau
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IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE
COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 276
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act amending the permanent fund dividend fund
statutes to prevent amounts received as a result of
the litigation of State v. Amerada Hess in Alaska
courts from being used “or permanent fund dividends:
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

*

03-038

Section 1. AS 43.23.045(b) is amended to read:

(b) Notwithstanding any contrary provision of law, each year the
commissioner shall transfer to the dividend fund 50 percent of the
income of the Alaska permanent fund earned during the fiscal year

ending on June 30 of the current year and available for distribution.

However, income earned on money awarded after trial in State v.
Amerada Hess, et. al., 1JU-77-847 Civ. (Superior Court, First Judicial
District) shall be treated in the same manner as other income of the
Alaska permanent fund, except that it is not available for dis-

tribution to the dividend fund.

Sec. 2. This Act takes effect immediately under AS 01.10.070(c),
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MEMORANDUM April 14, 1989
SUBJECT: Income earned on money awarded after trial

(CSHB 276 (SA))

TO: Representative H_.A. "Red"™ Boucher
FROM: Tamara Brandt Cook
Director

Division of Legal Services

You have asked for comments on a draft committee substitute
submitted by the Department of Law.

(¢)) I believe that the title satisfies the requirements of
article 11, section 13 of the state constitution.
Nevertheless, it is not very precise. I would recommend
something like:

"An Act relating to income earned on money awarded
after trial in State v. Amerada Hess; and providing for

an effective date.l

2) I am uncertain as to the effect of the substantive
change made to AS 43.23.045(b). The added provision
specifically deals with "income earned on money awarded
after trial”. Should the possibility of settlement be dealt
with? The provision appears to apply only to income earned
on money awarded after the litigation. Will any interest
have been earned on that money during the course of
litigation or will any interest be awarded in the case, and
should that income be considered in this bill? The
provision provides that future income earned on the money
awarded will be "treated in the same manner as other income"
of the permanent fund. At the same time it is not available
for distribution to the dividend fund. Does this mean that
the income will not be considered in determining the level
of the dividend each year, or only that the physical dollars
generated as income of the litigation money will not be the
ones used to pay that dividend? The language needs to be
clarified, both to achieve the desired result in court and
to allow administration of the provision if it becomes law.

TBC:Imb:kb
L7/067
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REPRESENTATIVE FAIRBANKS
MARK BOYER
1098 LAKEVIEW TERRACE
VICE-CHAIRMAN, HOUSE FAIRBANKS, ALASKA 99701
HEALTH, EDUCATION AND (907) 456-6473
SOCIAL SERVICES COMMITTEE
MEMBER, HOUSE LABOR AND JUNEAU
COMMERCE COMMITTEE
) P.O. box Vv
CHAIR, CHILDREN'S CAUCUS STATE CAPITOL
jMouse of “epresentatlbes JUNEAU, ALASKA 99811
(907) 465-3466

MEMORANDUM

TO: Representative "Red" Boucher

Chair, State Affairs Committee
FROM: Representative Mark Boyy/M%" -
DATE April 9, 1589

SUBJECT: Scheduling a hearing on HB 277, "An Act requiring
gender balance on state boards, commissions and similar

groups."”
I am requesting that you schedule a hearing on HB 277. I am
proud to be a sponsor of this legislation because | believe that

equality between the sexes will not be achieved until women are
allowed to participate in all walks of life on an equal basis
with men. I am appalled that women in Alaska, even though they
comprise 48% (Department of Labor statistic, July 1, 1987) of the
population, are either not represented or under-represented on
the 137 state boards and commissions. To name a few, there are
no v/omen on the six member Permanent Fund Board, the seven member
Railroad Corporation Board, the fourteen member Forestry Board,
and the five member Alaska Housing Finance Corporation. I would
also think that of the 21 members of the Alaska Tourism Council,
one qualified woman could be found to serve.

Our state has a strong history of equality. The citizens of
Alaska voted for equality in 1972 by adopting a constitutional
amendment prohibiting sex discrimination. Also, the first act of
the 1st Territorial Legislature 1in 1913 was to give women the
right to vote. Though our state has endorsee! equality, 1 think
it is clear by the attached list that we have failed to achieve
this goal. There are qualified women for each of these boards

and commissions.

Red, my sincere thanks to you for being in the forefront by
co-sponsoring this "fairness"” piece of legislation. If you have
any gquestions or require further information, contact me or my
staff, Nancy Groszek at 465-3466.

FAIRBANKS 208



Representative Red Boucher
House Bill 277
Page 2

Thank you in advance for your prompt consideration.

MB/NJG/bhn
Attachment

ccC: State Affairs Committee Members



TABLE 1
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FEMALE BOARD AND CCWISSION MEMVBERS

BOARD
NUMBER

[0 “SIOUR RN

O W O~y O

11
12
13
14
15

16
17
18
19

21

23
24

26
27
28
29
30

41
42
43
44
45

46
47
48
49
50

51
52
53
54
55

BOARD OR
COMMISSION

Accountancy Board

Agricultural Revolving Loan Fund Board
Alcoholic Beverage Control Board
Review Board on Alcoholism (Terminated)
Architects, Engineers, Land Surveyors

Arts Council

Assessment Review Board

Athletic Commission

Bald Eagle Preserve Advisory Council
Bar Association

Barbers and Hairdressers
Bicentennial Commission

Block Grant Advisory Committee
Broadcasting Commission
Building Authority

Chiropractic Examiners

Clemency Advisory Committee

Coastal Policy Council

Code Revision Commission

Commercial Fisheries Entry Commission

Commercial Fishing and Agriculture Bank
Compensation Commission
Correctional Industries Commission

Dental Examiners
Public Employees and Teachers Disability Review Board

Dispensing Opticians Board

Domestic Violence and Sexual Assault
Advisory Board on Drug Abuse (Terminated)
Education Board

Education Commission of the States

Emergency Medical Services Advisory Council
Emergency Response Commission

Employees Retirement Board

Employment of the Handicapped

Employment Security Advisory Council

Federal Areas of Alaska

Fisheries Board

Fisherman's Fund Advisory and AppealsCouncil
Forestry Board

Game Board

Geographic Board

Guide Board

Handicapped and Gifted Council
Historic Sites Advisory Committee
Historical Commission

Historical Records Advisory board

Housing Finance Corporation

Human Rights Commission

Humanities Forum

Industrial Development and Export Authority

Job Training Coordinating Council
Judicial Conduct Commission
Judicial Council

Juvenile Justice and family Services Advisory Committee

Labor Relations Agency
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TOTAL MEMBERS

©C ool v -

w oo

[N NN

~© o w;

Ol W o —

M c x

FEMALE MEHBERS

ocCoo o S~ o ©o w
—_ PO O &~ [ R S Al O OO Owros o OO N O roooy— & 01 O O o oo oo
o w

— O RO W —y

Ja Ju

rcKLem ur renxut
MEMBERS AS

PERCENT OF TOTAL
MEMBERS

42 .9X
28.6
200
0.0 1
22.2

7

oo o
wooolLy

~
o
o

o

N
cu o oo
co oo

w o ol
Ow o N O
ow o P o

85.

55.

o

31

40.
58.
40.

w
o ;
~N B~ P w o coyoo o w o o w

-
—
cCoror

33
33.
28.
53
33.

W w o w w

99y



TABLE 1 (Continued)
FEMALE BOARD AND COMMISSION IVEVBERS

PERCENT OF FEMALE

MEMBERS AS
BOARD ~ BOARD (R PERCENT OF TOTAL
NUVBER  COMMISSION TOTAL MEMBERS +  FEMALE MEMBERS MEMBERS
56 Land Use Council Advisors Committee 20 4 20.0
57 Libraries Advisory Council 10 a 80I0
5g Local Boundary Commission 5 2 400
59 Marine Pilots Board 7 0 0.0
60 Medicaid Rate Commission 5 0 0:0
61 Medical Board 7 2 28.6
62 Medical Indemnity Corporation of Alaska 9 2 22'2
63 Mental Health Board 13 & 46I2
64 Mental Health TrustCommission 5 2 40'0
65 Minerals Commission H 1 9.1
66 Municipal Bond Bank Authority 5 0 0.0
67 Nursing Board 7 7 100'0
68 Nursing Heme Achinistrators Board 3 2 66I7
69 Occupational Safety and HealthReview Board 3 0 0'0
70 0il dlll Gas Conservation Commission 3 0 0.0
71 Older Alaskans Ccmmission 11 4 545
72 Optometry Board 5 1 200
73 Pacific Marine Fisheries Commission 3 0 0.0
74 Park and Park Monument Subsistency Resource Commissions 20 5 25'_0
75 Parole Board 5 1 20.0
76 Permanent Find Corporation Board of Trustees 6 0 0.0
77 Personnel Board 3 1 33'3
78 Pharmacy Board 7 4 57.1
79 Physical Therapy and Occupational Therapy Board 7 4 57.1
30 Pioneers' Homes Advisory Board 7 1 14'3
81 Police Standards Council 11 7 18.2
82 Postsecondary Education Ccmmission 14 $ 129
83 Power Authority 7 1 14.3
84 Private Industry Council 15 q 53 3
85 Professional Teaching Practices Commisssion 9 5 55l6
86 Psychologist and Psychological Associate Examiners 5 2 40.0
87 Public Offices Commission 5 1 20.0
88 Railroad Corporation Board 7 0 0.0
89 Railroad Labor Relations Agency 3 1 333
90 Real Estate Commission 7 3 129
91 Regents, University of Alaska 1 5 455
92 Royalty Oil and Gas Development Advisory Board 6 1 16:7
93 Rural Alaska Television Users Network 14 4 429
94 Safety Advisory Council 14 2 14.3
95 Science and Engineering Advisory Ccmmission 7 1 143
96 Seafood Marketing Institute 18 2 11.1
97 Soil and Water Conserveiton Board 6 1 16.7
98 Student Loan Corporation 5 2 40.0
99 Teachers' Retirement Board 5 2 40.0
100 Telecommunications Information Council 19 3 15.8
101 Utilities Commission 5 3 60.0
102 Veterinary Examiners 5 2 40.0
103 Violent Crimes Compensation Board 3 2 66.7
104 Vocational and Career Education Council 13 5 38.5
105 Water and Wastewater Works Advisory Board 9 0 0.0
106 Water Resources Beard 9 3 33.3
107 Western Interstate Commission of Higher Education 3 1 33.3
108 Women's Comissicn 10 9 90.0
109 Wood-Tikchik State Park Management Council 7 0 0.0
1 9.1

110 Worker's Compensation Board 11



TABLE 1 (Continued)
FEHALE BOARD AND CCMMISSION MEVBERS

BOARD  BOARD R
NUMBER ~ COMMISSION

11 Children and Youth Comission
112 Health Care i

113 Housing Market Courcil

114 Trade Alaska Advisors

115 Tourism Coordinating Committee

116 Tourism Marketing Council

117 Science and Technol Foundation Board
1'8 Guiding and Game Task Force

119 Mechanical Bxaminers Board

120 Electrical Examiners Beard

vl Alaska-Soviet Relations Comission

12 Clinical Social VWork Examiners

123 Recreation Rivers Advisory Board

124 Finfish Farming Task Force L
125 Fishing Vessel Safety Interim Comission

126 Alcoholism and Drug Abuse Advisory Board
127 Native Services Comission
128 Small Business Conference Board

130 North Pacific and Bering Sea Fisheries Advisory
131 Equal rtunity Advisory Council
132 Ngrm gggi)fic F%weries Council **

133 Public Defender (\ot a Board or_ Comission)
134 ;]uggeshlps (\ot a Board or Camission)

136 Yukon River Salmon Negotiations **
137 Health Care Cost Contaimment Task Force
TOTALS
e Total number of members is constantly changing.
**  feberal 8oard
«** Not presently filled.

Prepared by the House Research Agency, April 1989 (89.331).

TOTAL HEHBERS e
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ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

s

April 17, 1989
VEMORANDUM
TO: Representative Mark Boyer
ATTN:  Nancy Groszek

FROM  Sandi DepueiifflP-
Administrative Officer

RE Wonen Serving on Alaska Boards and Commissions
Research Request 89.331

Attached is a revised Table 1 showing the number of women serving on Alaska's
boards and commissions. Two changes have been made: one women serves on board
no. 115--the Tourism Coordinating Committee--compared to two previously
reported, and five woren serve on board no. 116--the Tourism Marketing
Council--compared to none being previously reported. Consequently, the percent
of female members as a percent of total members changes from 30.8% to 31.1%.
Please replace the original table with the attached revised table. | apologize
for any inconvenience this error has caused.



TABLE 1

FEHALE BOARD AND COMISSION MEMBERS

NUMBER

BREBNR NokgkbE GRHERE Bowwoe vusrwne

BUE KRVBYR BBRNY

AL

BOARD QR
COMMISSION

Accountancy Board

A?rlcult_ural Revolving Loan Eund Board
Alcoholic Beverage Control Board
Review Board on Alcoholism (Terminated)
Architects, Engineers, Land Surveyors

Arts Council

Assessment Review Board

Athletic Comission i
Bald Eagle Preserve Advisory Council
Bar Association

Barbers and Hairdressers
Bicentennial Commission
Block Grant Advisory Committee
Broadcasting Commission
Building Authority

Chiropractic_BExaminers

Clemency Advisory Comnittee

Coastal " Policy Council

Code Revision Comission

Commercial Fisheries Entry Commission

Commercial Fishing and Agriculture Bank
Compensation Commission

Correctional Industries Commission
Dental Examiners

Public Employees and Teachers Disability Review Board

Dispensing _Opticians Board
Domestic Violence and Sexual Assault

Advisory Board on Drug Abuse (Terminated)

Education Board
Education Commission of the States

Emergency Medical Services Advisory Council

Emergency Response Commission
Empilggegsy Retirement Board
Employment of the Handicapped )
Employment Security Advisory Council

Federal Areas of Alaska
Fisheries Board

Fisherman®s Fund Advisory and Appeals Council

Forestry Board
GBme Board

ic Board
gﬁ(i)ge rd
Handicapped and Gifted Council
Historic Sites Advisory Comittee
Historical Comission
Historical Records Advisory board
Housing_Finance Corporation
Hunan Rights Commission
Humanities Forua

Industrial Development and Export Authority

Job Training Coordinating Council
Judicial Conduct Commission
Judicial Coutcil

Juvenille Justice and Family Services Advisory Comittee

Labor Relations Agency
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TABLE 1 (Continued)
FEHALE BOARD ANO COMMISSION MEMVBERS

NUMBER

BBAR RAJIR BEBILS

70

BOARD ON

COWISSION TOTAL MEMBERS *

Land Use Council Advisors Comittee
Libraries Advisory Council

Local Boundary Commission

Marine Pilots Board

Medicaid Rate Commission

Medical Board _ i

Medical Indemnity Corporation of Alaska
Mental Health Board

Mental Health Trust Commission
Minerals Commission

Municipal Bond Bank Authority

Nursing Board

Nursing Home Administrators Board
Occupational Safety and Health Review Board
Oil and Gas Conservation Comission

Older Alaskans Commission

Optometry Board ) ..

Pacific Marine Fisheries Comission

Park and Park Monument Subsistency Resource Commissions
Parole Board

Permanent Fund Corporation Board of Trustees

Personnel Board

Eﬂarrpa %hgrd and Occupational The Buard
ica r tiona r

Pi%?]eersl ngspyAdvisory i

Police Standards Council

Postsecondary Education Commission

Power Authority

Private_Industry Council L
Professional Teaching Practices Camisssion

PsEv)choI ist and Psychological Associate Examiners
Public Offices Comission

Railroad Corporation Board

Railroad Labor Relations Agency

Real Estate Commission

Regents, University of Alaska

Royalty Oil and Gas Development Advisory Board
Rural Alaska Television Users Network

Safety Advisory Council o
Science and Engineering Advisory Commission

Seafood Marketing Institute

Soil and Water Conservaiton Soard
Student Loan Corporation

Teachers® Retirement Board
Telecomunications Information Council

Utilities Comission

Veterinary Examiners

Violent Crimes Compensation Board
Vocational and Career Education Council
Uoter and Wastewater Works Advisory Board

Water Resources Board

Western Interstate Commission of Higher Education
Women®s Commission

Wood-Tikchik State Park Management Courcil
Worker*s Campensation Board
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TABLE 1 (Continued)
FEHALE BOARD AND COMMISSION MBVMBERS

PERCEHT OF FEHALE
MEMBERS AS

BOARD  BOARD (R PERCEHT OF TOTAL
HUMBER  COVMISSION TOTAL MEMBERS *  FEMALE MEMBERS MEMBERS
m Children and Youth Conmisiion 2 15 68.2
112 Health Care . © 0 0.0
u3 Housing Market Council 12 4 3.3
14 Trode Alaska Advisors 20 5 2.0
115 Tourism Coordinating Comittee 12 1 8.3
116 Tourism Marketing Courcil 2 5 23.8
117 Sc Bnce and Technology Foundation Board 9 2 22
118 Guiding and Game Task Force 0 0 0.0
19 Mechanical Examiners Board 3 0 0.0
120 Electrical Examiners Board 3 0 0.0
121 Alaska-Soviet Relations Comission Inactive 0 0.0
12 Clinical Social Uork Examiners 4 80.0
123 Recreation Rivers Advisory Board 0 0.0
124 Finfish Farming Task Force L Inactive 0 0.0
125 Fishing Vessel Safety Interim Commission Inactive 0 0.0
1%  Alcoholism and Drug Abuse Advisory Board © 5 4.7
127 Native Services Commission 8 1 12.5
% g;gll Business Corference Board 2 5 2.7
0 0

10 North Pacific and Bering Sea Fisheries Advisory 0 0 00
131 Equal Opportunity Advisory Council © 3 25.0
(K72 North Pacific Fisheries Management Council ** 0 0 0.0
133 Public Defender (Not a Board or Commission) 0 0 0.0
7] Judogeships (Not a Board or Conmission) 0 0 0.0
135 0 0 0.0
136 Yukon River Salmon Negotiations ** 0 0 0.0
137 Health Care Cost Containment Task Force 7 2 28.6
TOTALS 1,098 342 3l.n

*  Total number of members is constantly changing.
**  Federal Board
*** Not presently filled.

Prepared by the House Research Agency, April 1989 (89.331).
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NEA-ALASKA

AFFILIATED WITH THE NATIONAL EDUCATION ASSOCIATION

ANCHORAGE REGIONAL OFFICE JUNEAU OFFICE FAIRBANKS REGIONAL OFFICE
1411 W. 33RD AVENUE 105 MUNICIPAL WAY. SUITE 302 2118 CUSHMAN STREET
ANCHORAGE. ALASKA 99503 JUNEAU. ALASKA 99801 FAIRBANKS. ALASKA 99701
(907) 274-0536 1907) 586-3090 (907) 456-4435

April 17, 1989

To: Representative Red Boucher, Chair
Members, House State Affairs Committee

Re: House Bill No. 277; "An Act requiring gender
balance on state boards, commissions, and

similar groups."”

NEA-Alaska supports and encourages your favorable
consideration of HB 277.

This legislation addresses an area of concern which has been
too long ignored in Alaska and provides an effective means
to positive resolution.

Women comprise 48% of the state population but they hold
only 30% of the appointive positions on the boards and
commissions of the state. Even more significant is the fact
that some of the more prestigious and significant boards and
commissions have no women in their membership.

The basic premise of equal opportunity is just that - equal

opportunity. The opportunity to be involved through active
participation at the board and commission level opens other

doors of opportunity.

Alaska can and must re-affirm its commitment to affirmative
action by passing HB 277.

Thank you for your consideration of our position.

Respectfully submitted

Bob Manners Judy Salo
Executive Secretary President

CC: Representative Mark Boyer
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69.16A Gender balance.

All appointive boards, commissions, committees and councils of the state
established by the Code if not otherwise provided by law shall be gender balanced.
No person shall be appointed or reappointed to any board, commission, committee,
or council established by the Code if that appointment or reappointment would
cause the number of members of the board, commission, committee, or council of
one gender to be greater than one-half the membership of the board, commission,
committee, or council plus one. If there are multiple appointing authorities for a
board, commission, committee, or council, they shall consult each other to avoid a

violation of this section. This section shall not prohibit an individual from
completing a term being served on June 30, 1987.

&t 5 18
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Introduced: 4/7/89 er 6-1067A
Referred: State Affairs
and Judiciar i
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, 4" N BY BOYER, SPOHNHOLZ, KOPONEN,
BROWN, ELLIS, ULMER, MENARD,
0 1IN THE HOUSE S BOUCHER, AND GOLL
4 2 HOUSE BILL NO. 277
3 T A IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
3 0 6 For an Act entitled: "An Act requiring gender balance on state boards,
{ 7 commissions, and similar groups.”
8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
k X
- b 9 * Section 1. AS 39.05 is amended by adding a new section to read:
0 \ Sec. 39.05.062. GENDER EﬁLANCE ON BOARDS AND COMMISSIONS. @
-~ L u -cju> L _ R
1 "V3 \All appointive boards, commissions, committees, councils, task forces,
N
« - 2 and similar groups establlshed bz*law must be gender balanced, unless
T A \LCr > 1 Is<ks I .
3 otherwise provided by the law establlshing the group. wk  HC<©
(¢ &< = =
(b) Unless otherwise provided by law, a person may not be
appointed or reappointed/to a board, commission, committee, council,
> 3 task force, or similar group established by law if that appointment or
<3 reappointment would cause the number of members of one gender to
0 \ exceed by more than one the number of members of the other gender
(2 serving as members of the group.
L 9 (c) If there are multiple appointing authorities for a board,
commission, committee, council, task force, or similar group governed
v,
Vi by this section, the appointing authorities shall consult each other
bi
to avoid a violation of this section.
24 * Sec. 2. TRANSITIONAL PROVISION. Notwithstanding AS 39.05.062, enact-
25 ed by sec. 1 of this Act, an individual may complete a term as a member of
>26 a board, commission, committee, council, task force, or similar group if
N7 the term is being served on the effective date of this Act.
w 0
cf Ay S for -<p V.04 <rr \-
o * p \Y;
v HBO27/A -1- HB 277
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jg 280

PUBLISHDATE: ~~

Affected: Department of Law
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. Representative Boucher
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CONTINUATION of FISCAL NOTE AN/Ly SIS

For Bill/Resolution No. HB 280

mii ¥?136cl < sn”™ rocr2c*t Viricur sfctin*r -~"
AS -.t.TT to provide for administrative adjudication 01 certain

claims against the state. The bill covers claims arising from
the furnishing of services or supplies under state procurement
contracts. The bill excludes claims covered by the State Pro—

curement Code,, an implied warranty, and tort claims.

The bill provides for an initial appeals process by a
purchasing agency or department. Denials of a claim at this
level may be appealed to the Department of Administration. At
this point, a party bringing an appeal may request that that
appeal be conducted byearbitration under AS 09.43.010-09.43.180.
Under the bill, the Department of Administration would be
required tomuse this binding arbitration method, if such a

request is made. If a request for arbitration 1is not made, the
bill provides for an administrative appeals process for claim—
ants, at the Department of Administration level. A claimant may

appeal a decision of the Department of Administration to the
superior court.

Administrative appeals are generally less expensive for
all of the parties concerned. Discovery usually takes place dur—
ing hearings, and the parties are given adequate time, through
continuances to respond to newly discovered evidence. Arbitra—
tion proceedings, although less formal than court proceedings,
are far more expensive than administrative appeals. Arbitrations
include lawyer conducted di-scovery, depositions, and expert
witnesses. The fee charged by arbitrators averages about $150
per hour, excluding their costs, and excluding the administrative
fee charged by the American Arbitration Association. The bDbill
provides for a three member arbitration panel to hear each
appeal.

Most claims arising from the state"s procurement of
services and supplies involve construction projects. Currently,
and as provided by this version of the bill, those claims are and
will be handled under the State Procurement Code. Consequently,
this bill should not have a fiscal impact on the Department of
Law. There would probably be a significant impact; however, if
the bill"s binding arbitration appeal process were to be used for
claims that are now handled administratively under the procure—
ment code. The greatest impact would be on the Department of
Transportation and Public facilities.



1989 %REL%W%E%&ON st version: (- 20

REQUEST: HSCAL NOTE | f

Revision Dale: 1/10/89 S Agcr. :y Affected: DC _

Title: An Actrelating to the administrative adjudication of BRU: Design jrJd
certain claims against the state. Maintenance" eOperations

Sponsor Boucher & AMHS

Requestor Components:  Administration

EXPENDITURES/REVENUES:  (THoUSANDS OF DOLLARS)

OPERATING FY 88 FY 89 FY 90 FY a1 FY 92 FY 3
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTURAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (THOUSANDS OF DOLLARS)
GENERALFUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: 0-
FULL-TIME - 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

There will be some adverse impact from the hill on the department in the form of higher administrative costs
and possibly higher than administratively justified payments to the claiments. At this time, it would be
difficult to estimate the increase costs.

Prepared by Lére.n Rasmussen Phone: 465-2960
Division: Engineering & Operations Standards Date:  4/17/89
Approved by Commissioner:  Mark S. Hickcy _ Date: 4/17/39

Agency: Department of Transportation and Public Facilities

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Managementand Budget
Impacted Agency(ics) page 10f 1



Department*))/Transportation 8”~Fublic Facilities

POSITION PAPER

BILL NO: HB 280 APPROVED: [/(/(A 1
An Actrelating to the administrative
TITLE: adjudication of certain claims against the State DATE: April 18,1989

The departmentis opposed to the bill in the present form.

Section 1 of the bill defines the claims which will be covered by the legislation. Itspecifically
excludes claims made under the existing procurement code.

Section 2 provides for review by the Department of Administration unless the claimant requests
arbitration.

The department opposes the general use of arbitration in the settlement of contract claims.
Arbitration has not proven to be cost effective or more timely in the resolution of claims.

In the past three years the legislature and the administrations have spent considerable time and
effortin developing and implementing a new procurement code which includes a complete Article,
"Legal and contractual remedies”, for the process ofresolving claims. We would respectfully
suggest that Article 8 of AS 36.30 be expanded to include the claims covered by this bill. We are
willing to work with the committee to develop the appropriate committee substitute.

The remaining sections of this bill address technical changes and repealers.

For further information call Catherine A. McHugh at 465-3900



STATE OF ALASK.C BILLVER(" N:  HB 280

1989 LEGISLATIVE SESSION PUBLISH DATE: ___
FISCAL NOTE
REQUEST:
Revision Dat6: : ini '
Title : Administrative adjudication’ of élg%n?y %fffef%eed 'OfAt?]g] IE'()SH?ntfgsri]oneF
certain claims against the State
Sponsor:  Boucher Components
Requestor: '
EXPENDITURES/REVENUES: (Thousands of Dallars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES U 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 6 0 0
SUPPLIES 9 0 0 0 n 0
EQUIPMENT n n 0 0 n 0
LAND &STRUCTURES N 0 0 n 0 n
GRANTS, CLAIMS n n N n N 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE
FUNDING: (Thousands of Dollars)
FEDERALFUNDS 0 0 0 0 0
0 0
OTHER n N 0 n no- 0
TOTAL n 0 n 1 n
POSITIONS;
72 S SR S A B
- 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (Attach a separate page if necessary)

Additional fiscal impact is impossible to predict because costs of arbitration are determined by
arbitration panel (see AS 09.**3.100), and apportioned by that body. These costs, as well as the
award, could be levied against the department against which the claim is filed or if the appeal is
not supported, the costs could be leviepKagainst“the/iappellant.

Prepared by : Robert | . .ytewart N phone
Dvision:  Administrative Services Dae . 4-13-89
Approved by Commissioner: <50W te; AY

Agency; “Administration ror——
Distrioufion (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(ies) page 1 of



Alaska State Legislature

House of Representatives
Committee on State Affairs

SECTIONAL ANALYSIS OF CSHB 280

SECTION 1. (Concerns eligibility and administrative steps in

claims process)

Subsection (a). Establishes a 90 day time limit to file a claim against the
state. Lists the kinds of claims that may be filed, i.e., contract claims,
procurement claims, reimbursable services claims.

Subsection (b). Excludes claims that are governed by the Procurement
Code except for construction contracts with DOT/PF. However, it does
not exclude protests relating to the award of contracts. It excludes
claims based on implied warranties and tort claims.

Subsection (c). Tells claimant with whom the claim should be filed.

Subsection (d). Claimant has 20 days to furnish related, existing
documents.

Subsection (e). Agency has 90 days to decide the claim.

Subsection (f). |If agency fails to decide claim within 90days the
claimant wins by default. The 90 day period may be extended by
mutual consent.

SECTION 2. (Concerns the appeal process)

Subsection (a). Allows claimant to appeal within 30 days ifclaim is
denied.

Subsection (b). Claimant may request arbitration under the Alaska
Uniform Arbitration Act.

Subsection (c). If arbitration is not requested, the Dept, of

Administration has 90 days to process and decide the appeal, unless
both parties agree to a different period.

Room 102Capitol Building, P.O. Box V, Juneau, Alaska 99811 (907) 465-4931



Subsection (d). If claimant disagrees with appeal decision, claimant may
litigate in Superior Court.

Subsection (e). Provides for parties to select arbitrator by mutual
consent or through American Arbitration Association.

Subsection (f). The arbitrator's award is due within 90 days.

Subsection (g). If the Dept, of Administration does not meet its 90 day
deadline, or, if the arbitration is not completed within 90 days, the
claimant wins by default.

SECTION 3. (Technical change)
This section incorporates the reference to the new 44.77.025(a) from

section two of the bill intothe authority of the Dept, of Administration.

SECTION 4. (Technicalchange)
This section makes the claims process in this bill (under Title 44)
exclusive and ineligible for civil suit under Title 9.

SECTION 5 and SECTION 6. (Technical change)
These sections remove the reference to construction contract claims
from the contract controversy sections of Title 36.

SECTION 7. (Exclusive remedy for procurement code claims)
This section states that the procurement code procedures are the
exclusive remedy for all claims arising from a procurement except as
provided in Section 8 of the bill.

SECTION 8. (Excluc*ve remedy for construction contract
claims)

Provides that 44.77 is ths exclusive procedure for a claim against
DOT/PF arising from a construction contract.

SECTION 9. (Repealer)
This section repeals the sections in 44.70 made obsolete by this bill.

Section 10. (Application)
This Act applies to all subject claims made on or after the effective date.

Section 11. (Transitional provisions)

This section allows existing claimants to request arbitration under this
bill if their claim is unsettled on the effective date of this Act. Old
claims shall be governed by the old statute.



Department of Transportation
and Public Facilities

POSITION PAPER

BILLNO: HB 280 APPROVED:

TITLE:  An Actrelating to the administrative DATE: April 25, 1989
adjudication of certain claims against
the state.

The department would strongly oppose any amendment to HB 280 which
would require arbitration as a means of settling construction contract claims.

The legislature and the executive branch have spent three years in
developing the new procurement code which includes the article for the legal
and contractual remedies. This article was modeled after guidelines setup by
the American Bar Association in the model procurement code. For the first
time the process for protests, claims, appeals, debarments and suspensions
were set up in the statutes.

We have just begun administrating contracts with these new requirements.
To date we have had very few bid protests (say 6 or 7 total) and no
construction claims. To date ail have been settled by the administrative
process outlined in AS 36.30. While there are a number of construction
claims currently underway, they are not subject to the procurement code due
to the date of contract award preceeding the effective date of the code. We
have attempted in a few of the on-going claims to adopt the new process. Of
interest, the department is trying to have a neutral party perform the second
level review for bid protests. This has generally involved persons not from
the department serving as a hearing officer.

We belive that we need to give the process established by the new
procurement code an opportunity to function before we make drastic changes.

We have received a couple of draft amendments. Besides our general
opposition to arbitration, we have not had time to consider the effects of these
suggested amendments, and therefore offer no comments at this time.

Although we have only minor involvement with arbitration, within our
limited experience the process has not proven to be more timely and it
appears to be just a costly as a court proceeding. The administrative process



has proven to be considerably more expeditious and cost effective. We would
therefore, ask that additional time be allowed to see if contract disputes can be
resolved efficiently under the procurement code before embarking on a
significant change in procedures.



JAMES N. WANAMAKER
1031 WEST 4TH AVENUE, SUITE 401
ANCHORAGE, ALASKA 99501
(907)279-6591

fIECE/1/EE)
April 19, 1989

Honorable H.A. Red Boucher
Chairman state Affairs
P.C. Box V

Juneau, Alaska 99811

Dear Representative Boucher:

I strongly endorse the arbitration provision set forth in
Section 44.77.025(b) on page 3 of House Bill 280.

This arbitration provision would give the contractor a fair
and speedy resolution of his claim.

Under current procedures, the appeal is heard before a hearing
officer appointed by the State, usually from its own department.
The proceedings are subjecteo to great delay and the end result is
a rubber stamping of the original decision by the "in-house"
hearing officer.

If the contractor under the current procedure attempts to
appeal to the Superior Court, he 1is met with the "substantial
evidence rule"™ and the hearing officer"s decision is affirmed "if
there is any substantial evidence to support it", even if it is
totally inadequate.

I am a practicing attorney and have seen these vices of the
current law first-hand.

It is much better to provide the contractor with a mechanism
lor a fair hearing early in the proceedings as is done by HB 280.
This is an excellent provision.

Sincerely yours

JNW/skm JNW/HB280



CSHB 280 (SA)
"...relating to administrative adjudication of claims against the
state."”

The rationale for HB280 is to balance the power between the
state and contractors who have disputes with the state arising
out of contracts with DOT/PF.

Currently, the dispute settlement mechanism 1is controlled
entirely by the state. The state wunilaterally selects hearing
officers, sometimes from within the department against whonm
e claim 1is made. The state sets the hearing schedule and
dates the vrules for conduct of the hearing.

Throughout the process, the state has unlimited
administrative and personnel resources, including the
Department of Law to advocate their position.

Summarily, the state controls the process and has the
unchecked ability to mount costs against the claimant.
Consequently, claims are settled because of the comparative
financial strength of the state rather than merit of the claim.

CSHB 280 addresses this problem by first allowing DOT/PF the
opportunity to resolve the claim administratively. If the
claim can"t be resolved this way, then the claimant may
request arbitration.

IT the claimant does not request arbitration, CSHB 280
establishes specific deadlines within which the state must act
to resoWe the claim. The deadlines may be extended by
mututai consent of the parties. The purpose of the deadlines
is to prevent the state from stringing out the process beyond
the time that a claimant can reasonably afford to pursue the
claim. If the state does not meet the deadline, the claimant

wins by default.

Another key provision of CSHB 280 1is that it requires an
annual report to the legislature of the number, dollar value
and status of contract claims filed each year.
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IN THE HOUSE pEF(" st WY rTHA u BY THE STATE AFFAIRS COMMITTEE

(p<Oto«cwcJTf cs FOR HOUSE BILL NO- 280 (State Affairs)

ce>& e : in the legislature of the state of alaska
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL

For an Act entitled:flJ/Z"An Act relating to the administrative adjudicatio
of, other action on, and disclosure of claims agains
the state."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.77.010 is repealed and reenacted to read:

Nc. 44.77.01 0. FILING AND INITIAL ACTION ON CLAIMS. (a) A
person shall file a claim against the state within 90 days after the
services or supplies are furnished or after the final settlement of
the procurement contract, whichever is later, if the clainm

(¢)) is in contract, implied contract, quasi-contract, or
guantum meruit;
(2) derives from a procurement by the state; and
(3) is for
(A) reimbursement for services and supplies, including
unmanufactured tangible 1items, obtained for the state by the
claimant from another person; or
(B) payment for services, other than as an employee,
performed for the state by the claimant.

(b) A claim under (a) of this section does not includeaclaim
that 1is

(D governed by AS 36.30.560 - 36.30.699, unless the clainm,
excluding a protest relating to the award of acontract, derives from
aconstruction contract with the Department of Transportation and

Public Facilities or its delegate under AS 36.30.015;
-1- CSHB 280 (SA)



(2) on an implied warranty; or

(3) for negligence, defamation, assault, battery, trespass,
false imprisonment, malicious prosecution, intentional or negligent
interference with business relations, intentional or negligent inter—
ference with prospective economic advantage, or other similar tort
claim that might otherwise be covered under (a) of this section.

(¢c) A claim under (a) of this section must be Tfiled with the
appropriate officer of the agency administering the procurement.

(d) A claim filed under (a) of this section must 1include a
concise, plain, and factual statement of the reasons for the claim.
Within 20 days after filing the claim, the claimant shall provide the
agency with all documents 1in the possession of the claimant that
support the claim. A claimant shall use the claimant®s best efforts
to comply with all reasonable requests from the agency for additional
existing documentation in the possession of the claimant.

(e) The agency officer handling the claim shall decide the claim
within 90 days after the claim 1i1s filed. IT the officer denies the
claim in whole or in part, the officer shall state the specific rea-—
sons for the decision in findings of fact and conclusions of law.

(f) Unless the agency and the claimant have agreed to an exten—
sion of time or the agency can demonstrate that the agency®s delav was
excusable, the claj.m is considered to be allowed in 1its entirety if
the agency officer does not 1issue a written decision on the clainm
within 90 days after the claim is filed. ITf a claim is allowed under
this subsection, the Department of Administration shall 1issue a war—
rant to pay the clainm. A time extension under this subsection, 1in—
cluding an extension agreed to by the agency and the claimant, may not
exceed 60 days, and the agency officer handling the claim bears the

burden of proof regarding the existence and nature of the extension.

O00Aj »*



* Sec. 2. AS 44.77 1is amended by adding a new section to read:

Sec. 44.77.025. PROCEDURE AFTER DENIAL OF A CLAIM. (a) IT the
agency officer handling a claim under AS 44.77.010 denies all or part
of the claim under AS 44_.77.010(e), the claimant may appeal the deci—
sion by filing a notice of appeal with the Department of Administra-—
tion within 30 days after receiving notice of the decision. A notice
of appeal consists of a plain, concise, and detailed statement in

writing of the reasons why the claimant believes that the decision was

incorrect.
(b) _f the claimant requests arbitration in the notice of ¢
peal, the appeal shall be conducted under AS 09.43.010 - 09.43.180

(Uniform Arbitration Act) as modified by (e), (f), and (g) of this
section. Under AS 09.43.030 - 09.43.180 this subsection shall be

considered the arbitration agreement between the agency and the claim—

ant .

. (© If the claimant does not request arbitration under (b) of
this section, the Department of Administraticr. shall review the claim
on the record established under AS 44.77.070. The department may
supplement the record with testimony and other evidence that it deter—
mines 1is appropriate to the determination of the clainm. The depart—
ment shall issue a written decision on the appeal within 90 days after
the notice of appeal is filed, or within another period established by
tne department and the claimant by agreement. The decision must
consist of a short, concise, and plain statement of facts and con—
clusions of law indicating the basis for the decision and constitutes
the final administrative order for the clainm.

(@) IT a claimant does not accept the decision of the Departmen
of Administration under (c¢) of this section, the claimant may appeal

the decision to the superior court.



(e) Binding arbitration requested under (b) of this section
shall be conducted by one arbitrator and under the rules of the Ameri—
can Arbitration Association, The arbitrator shall be selected by
written agreement of the department and the claimant, or if the par—
ties cannot agree, under the rules of the American Arbitration Associ—
ation.

(f) An arbitration award under (b) of this section shall be made
within 90 days after the notice of appeal is filed. The decision must
consist of a short, concise, and plain statement of facts and conclu—
sions of law, 1if any, on which the decision was based. The decision
may be appealed under AS 09.43.010 - 09.43.180.

@) IT the Department of Administration does not issue a written
decision as provided under (c¢) of this section, or if the arbitration
under (b) of this section 1is not completed within 90 days after the
notice of appeal is filed, the claim is considered to be allowed in
its entirety, and the department shall 1issue a warrant to pay the
claim.

* Sec. 3. AS 44.77.050 is repealed and reenacted to read:

Sec. 44.77.050. AUTHORITY OF THE DEPARTMENT OF ADMINIST ATION.
The Department of Administration may authorize by subpoena or other
method the taking of the deposition of an absent witness. The depart—
ment shall adopt regulations under the Administrative Procedure Act
(AS 44.62) governing the procedures for appeals under AS 44_.77.025(a).
A witness giving testimony shall be under oath and give the testimony
under the penal*-/ of perjury.

* Sec. 4. AS 09.50.250 1is amended to read:

Sec. 09.50.250. ACTIONABLE CLAIMS AGAINST THE STATE. A person

or corporation having a contract, quasi-contract, or tort clainm

against the state may bring an action against the state in the

CSHB 280(SA) -4-



superior court. A person who may present the claim under AS 44.77 may
not bring an action under this section [EXCEPT AS SET OUT IN AS 44.-
77.040(c)]- A person who may bring an action under AS 36.30.560 -
36.30.695 may not bring an action under this section except as set out
in AS 36.30.685. However, an [NO] action may not be brought under
this section if the clainm

(¢H) is an action for tort, and 1is based upon an act or
omission of an employee of the state, exercising due care, 1in the
execution of a statute or regulation, whether or not the statute or
regulation 1is valid; or 1is an action for tort, and based upon the
exercise or performance or the failure to exercise or perform a dis—
cretionary function or duty on the part of a state agency or an em—
ployee of the state, whether or npot the discretion involved 1is abused;

(2) is for damages caused by the imposition or establish—
ment of a quarantine by the state;

3) arises out of assault, battery, false imprisonment,
false arrest, malicious prosecution, abuse of process, |libel, slander,
misrepresentation, deceit, or interference with contract rights.

Sec. 5. AS 36.30.620(c) 1is amended to read:

(©) The time for issuing-a decision under (b) of this sectior
m" be extended for good cause by the commissioner of administration,
or for a controversy involving a [CONSTRUCTION CONTRACT OR] procure—
ment for the state equipment fleet, the commissioner of transportation
and public facilities, if the controversy concerns an amount 1In excess
of $50,000. Tne procurement officer shall notify the contractor in
writing that the time for the issuance of a decision has been extended
and of the date by which a decision shall Dbe issued.

Sec. 6. AS 36.30.625(a) 1is amended to read:

() An appeal from a decision of the procurement officer on a



contract controversy may be filed by the contractor with the commis—
sioner of administration, or for a controversy involving a [CONSTRUC—
TION CONTRACT OR] procurement for the state equipment fleet, the

commissioner of transportation and public facilities. The appeal

shall be filed within 14 days after the decision 1is received by the

contractor. The contractor shall file a copy of the appeal with the

procurement officer.

Sec. 7. AS 36.30.690 1is amended to read:

Sec. 36.30.690. EXCLUSIVE REMEDY. Notwithstanding AS 44.77 or
other law to the contrary, AS 36.30.560 - 36.30.699 and regulations
adopted under those sections provide, except as provided in (b) of
this section, the exclusive procedure for asserting a claim against an
agency arising in relation to a procurement under this chapter.

Sec. 8. AS 36.30.690 is amended by adding a new subsection to read:

(b) AS 44.77 provides the exclusive procedure for asserting a
contract controversy claim against the Department of Transportation
and Public Facilities, or 1its delegate under AS 36.30.015, that
derives from a construction contract.

Sec. 9. AS 36.90 is amended by adding a new section to read:

Sec. 36.90.120. ANNUAL DISCLOSURE OF CLAIMS. By the 15th day of
each regular session of the legislature a state agency shall provide a
written vreport to the legislature that Ilists the claims that were
filed against the agency during the preceding fiscal year and the
claims that are pending against the agency at the end of the preceding
fiscal year. The list must include for each claim the amount of the
claim, the party who 1is making the claim, the date the claim was
filed, a description of the basis for the claim, and the current
status of the claim. This section applies to claims that are filed

under AS 36.30.620 - 36.30.630 and AS 44.77.
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* Sec. 10. AS 44.77.015, 44.77.020, 44.77.030, and 44.77.040 are re—
pealed.

* Sec. 11. APPLICATION OF ACT. Sections 1 - 8, 10, and 12 of this Act
apply to claims that derive from procurements made by the state on or after
the effective date of this Act.

* Sec. 12. TRANSITIONAL PROVISIONS. (a) A claimant whose claim
derives from a procurement made before the effective date of this Act may
request that the claim be submitted to arbitration under AS 44.77.025(b),
as enacted by sec. 2 of this Act, if the claim 1is pending before the
Department of Administration on the effective date of this Act and if the
Department of Administration has not issued for the claim before the effec—
tive date of this Act a decision under AS 44_.77.040(b), as that subsection

existed before the effective date of this Act.

(b) Except as provided by (a) of this section, a claim shall proce

under AS 44.77, as that chapter existed before the effective date of this
Act, if the claim is governed on the day before the effective date of this

Act by that chapter.

1- CSHB 280(SA)
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FISCAL NOTE
HB 318

NARRATIVE

This measure establishes a fair campaign practices code. It
requires the commission to prepare a form for candidates to sign
indicating they will abide by the code. The commission would have
to send a copy to each candidate who files reports under AS 15.13,
and by implication would maintain copies of signed forms for public
review. These administrative tasks could be absorbed with existing

resources.

The commission has been advised that the bill 1is not: intended
to authorize citizens to file complaints alleging that candidates
who signed the code have not abided by Iit. Nonetheless, the
commission anticipates a high volume of calls from citizens who
will be aware of the code, but will not be aware that APOCs
investigatory, quasi-judicial authority does not extend to these
types of complaints. staff time will be expended .responding to
citizens"™ confusion and disappointment about APOCls inability to
investigate and responding to inquiries about remedies available
tc a member of the public who believes a candidate has not abided
by the code. Although the additional time dealing with these
questions cannot be quantified for purposes or this fiscal note,
the commission believes this bill would result 1in a noticeable
increase in work which will have to be absorbed by an already

overextended staff.
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Alaska State Legislature

House

P.O. BXV
State Capitol
Official Bbaness Juneau, Alaska 99811

January 10, 1990

MEMORANDUM

TO:-. Representative Red Boucher
State Affairs Committee Chairman

FR: Representative David Finkelstein
S
RE: Background on HB 318, Fair Campaign Practices
Code

HB 318 1is based on the Fair Campaign Practices Code adopted
r-by Montana in 1979. Since that statutue was implemented,
campaigns are considered to have gotten much cleaner there.

The Montana Commission of Campaign Practices is responsible
for providing the code to all local, county and state
candidates. Signing the code 1is voluntary although

Commissir™er Delores Colberg states no candidate has ever
refused to sign the code.

Attachment
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