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Chronology for Lease Sale 50, Camden Bay

January 1982 
July 26, 1985 
January 27, 1986 
August 21, 1986 
November 20, 1986

March 1987 
April 30, 1987

June 1, 1987

June 4 ,1 9 8 7

June 22, 1987 
June 24, 1987

June 25, 1987

June 29, 1987

June 29-30, 1987

June 2, 1988

July 5 ,1 9 8 8  
September 2 8 ,1 9 8 9  
March 16 ,1990

October 1981 DNR proposes to add Sale 50 to leasing schedule; call fo r comments 
issued.
Sale 50 added to Five Year O il and Gas Leasing Program.
Call for general information.
Request for socioeconomic and environmental information.
C a ll fo r comments, 1987 Five Year O il and Gas Leasing Program
Preliminary Analysis o f the Director and Preliminary ACMP 
Consistency Determination; request fo r comments; public notice as 
required under AS 38 .05 .945 (a )(3 ).
Public meetings held in Kaktovik and Anchorage.
Final Finding and Decision o f  the Director and ACM P Consistency 
Determination; public notice required under AS 38 .05 .945 (a )(4 ).
Groups represented by Trustees fo r A laska (T fA ) file motion with 
DNR to reconsider its Sale 50 decision and postpone Sale 50 
pending D N R ’s reconsideration decision.
DN R  notifies the groups it w ill not postpone Sale 50 pending 
reconsideration.
T fA  file their reconsideration brief.
T fA  file action for declaratory and injunctive re lie f challenging 
Sale 50.
DNR responds to reconsideration brief and reaffirms conclusion that 
holding Sale 50 is in the best interests o f the state.
Judge Hunt holds a hearing and then denies the groups injunction 
request.
Bids accepted fo r Sale 50; sale held; 35 tracts sold fo r a total bonus 
bid o f $6.6 m illion.
Judge Bosshard issues a lengthy decision upholding Sale 50 in every 
respect.
T fA  files appeal to Alaska Supreme Court.
Supreme Court hears oral arguments on Sale 50.
Alaska Supreme Court issues decision ,.i Sale 50 remanding the 
Best Interest Finding to DNR  fo r supplemental analysis o f 
"important" transportation routes and to DGC fo r independent 
ACMP consistency determination. Supreme Court decision also 
returns review o f agencies fo llow -up to Superior Court.



L E A S E  S A L E  L E G I S L A T I O N  F A C T  S H E E T  

T h e  C n m d e n  Bav T e a s e  S a l e  S u p r e m o  C o u r t  D e c i s i o n

On  M a r c h  16, 1990, t h e  A l a s k a  S u p r e m e  Court, f o u n d  t w o  e r r o r s  
in the p r o c e d u r e s  b y  w h i c h  O i l  a n d  G a s  L e a s e  S a l e  50 w a s  held:

1. T h e  c o u r t  h e l d  t h a t  t h e  " b e s t  i n t e r e s t  f i n d i n g "  
r e q u i r e d  b y  A S  3 8 . 0 5 . 0 3 5 ( e )  f a i l e d  to  c o n s i d e r  t h e  
e n v i r o n m e n t a l  s a f e t y  o f  t r a n s p o r t a t i o n  f a c i l i t i e s  s h o u l d  A N W R  
r e m a i n  c l o s e d ,  a f a c t o r  d e t e r m i n e d  t o  b e  i m p o r t a n t  
n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  b e f o r e  a l e s s e e  c o u l d  o b t a i n  
p e r m i t s  t o  p r o d u c e  a n d  t r a n s p o r t  o i l  in t h e  f u t u r e ,  it w o u l d  
h a v e  t o  c o m p l y  w i t h  all s a f e t y  l a w s  t h e n  in e f f e c t .

2. T h e  c o u r t  h e l d  that, b e c a u s e  L e a s e  S a l e  50 i n v o l v e d  
m o r e  t h a n  o n e  lease, A S  4 4 . 1 9 . 1 4 5 ( 1 1 )  r e q u i r e d  t h e  D i v i s i o n  
of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) t o  c o n d u c t  a n  i n d e p e n d e n t  
r e v i e w  a n d  r e n d e r  t h e  c o a s c a l  z o n e  m a n a g e m e n t  c o n s i s t e n c y  
d e t e r m i n a t i o n  for t h e  l e a s e  sale, n o t w i t h s t a n d i n g  t h e  f a c t s  
t h a t  (1) t h e  s t a t u t o r y  r e s p o n s i b i l i t y  f o r  h o l d i n g  t h e  l e a s e  
s a l e s  is v e s t e d  in a s i n g l e  a g e n c y  (DNR), a n d  (2) DEC, A D F & G ,  
a n d  t h e  N o r t h  S l o p e  B o r o u g h  all a g r e e d  w i t h  D N R  t h a t  t h e  l e a s e  
s a l e  is c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  p l a n .

R e s p o n s e  t o  t h e  C o u r t  D e c i s i o n

1. T h e  d e c i s i o n  o v e r l o o k s  t h e  f a c t  t h a t  t h e  b e s t  
i n t e r e s t  f i n d i n g  d i d  a d d r e s s  t r a n s p o r t a t i o n  t o  t h e  e x t e n t  
f e a s i b l e  a t  t h e  t i m e  of t h e  l e a s e  sale, i n c o r p o r a t i n g  
s u g g e s t i o n s  from, a m o n g  o t h e r s ,  D E C  a n d  A D F & G .  T o  t h e  e x t e n t  
t h a t  t h e  c o u r t  e n g r a f t e d  a n e w  r e q u i r e m e n t  on  t o  t h e  b e s t  
i n t e r e s t  s t a t u t e  - t o  r e q u i r e  D N R  t o  u n d e r t a k e  a d e t a i l e d  
s t u d y  of  h y p o t h e t i c a l  d e v e l o p m e n t  a n d  t r a n s p o r t a t i o n  s c e n a r i o s  
a n d  t h e i r  f e a s i b i l i t y  - it is a t  o d d s  w i t h  f e d e r a l  p r e c e d e n t  
a n d  t h e  c o u r t ' s  o w n  r e a s o n i n g .  .With r e g a r d  t o  f e d e r a l  
e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t s  f o r  o i l  a n d  g a s  l e a s e  sal e s ,  
a f e d e r a l  c o u r t  o f  a p p e a l s  r e c e n t l y  o b s e r v e d :

T o  r e q u i r e  a c u m u l a t i v e  E I S  a t  t h e  l e a s i n g  s t a g e  . . . 
w o u l d  b e  t a n t a m o u n t  t o  " d e m a n d i n g  t h a t  t h e  D e p a r t m e n t  
s p e c i f y  t h e  p r o b a b l e  r o u t e  o f  a h i g h w a y  t h a t  m a y  n e v e r  
b e  b u i l t  f r o m  p o i n t s  as y e t  u n k n o w n  t o  o t h e r  p o i n t s  as 
y e t  u n k n o w n  o v e r  t e r r a i n  as  y e t  u n c h a r t e d  i n  c o m f o r m i t y  
w i t h  s t a t e  p l a n s  as y e t  u n d r a f t e d .

T h e  c o u r t  c o n c l u d e d  t h a t  s u c h  a n  e x e r c i s e  w o u l d  " r e s u l t  i n  a 
g r o s s  m i s a l l o c a t i o n  o f  r e s o u r c e s . "  P a r k  C o u n t y  R e s o u r c e  
C o u n c i l .  Inc. v. U n i t e d  S t a t e s  D e p a r t m e n t  o f  A g r i c u l t u r e . 817 
F . 2 d  609, 623, 624 ( 10th Cir. 1987). M o r e o v e r ,  t h e  A l a s k a
S u p r e m e  C o u r t ' s  o p i n i o n  r e a l i z e d  t h a t  e c o n o m i c  f e a s i b i l i t y  o f  
e v e n t u a l  p r o d u c t i o n  n e e d  n o t  b e  a s s u r e d  in a d v a n c e  for t h e  
l e a s e  s a l e  t o  be  in t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e .  T h e  s a m e  
is t r u e  o f  t h e  f e a s i b i l i t y  of a n y  t r a n s p o r t a t i o n  s y s t e m :  t h e  
l e s s e e  b e a r s  t h e  r i s k  of  d e s i g n i n g  a n d  o b t a i n i n g  a p p r o v a l  f o r  
a n y  f u t u r e  t r a n s p o r a t i o n  f a c i l i t i e s  u n d e r  l a w s  a p p l i c a b l e  a t



t h e  tinv-. Q f  a n y  p r o d u c t i o n .

2. DGC has always v i e w e d  itself as a c o o r d i n a t i n g  
agency, w i t h o u t  the staff or a u t h o r i t y  to t r a n s f o r m  itself 
into a s e p a r a t e  p e r m i t t i n g  agency. Here, DNR, DEC, ADF&G, 
and the N o r t h  Slope Borough a g r e e d ' t h a t  the lease sale was 
c o n s i s t e n t  with the applic a b l e  c o astal  zone m a n a g e m e n t  plan.

The P r o p o s e d  L e g i s l a t i o n

The p r o p o s e d  legislat ion would c o n f i r m  e x i s t i n g  lease sale 
and DGC c o o r d i n a t i n g  practices. It w o u l d  also r atify L e ase S a l e  
50, w h i c h  has been on the five y e a r  plan s u b m i t t e d  to the 
l e g i s l a t u r e  since 1982.

C o n s e q u e n c e s  if the L e gisl ation Is Not Passed

1. .The leg ality of Lease Sale 50, h e l d  a l m o s t  two y ears 
ago, c o u l d  r e m a i n  u n c e r t a i n  for two m o r e  years, or more. 
D u r i n g  t h e  p e r i o d  of uncertainty, a d m i n i s t r a t i v e  and legal 
r e s o u r c e s  w o u l d  be d i v e r t e d  from o t h e r  projects, and 
e x p l o r a t i o n  wi in the sale area w o u l d  be c h i l l e d  o r  stopped. 
Indeed, plainti.. envir o n m e n t a l  g r o u p s  h a v e  a l r e a d y  i n d i c a t e d  
an i n t e n t  to s e e k  an inju nc t i o n  a g ainst the S t i n s o n  Well, 
c u r r e n t l y  b e i n g  d r i l l e d  in the sale area.

2. If the sale is u l t i m a t e l y  c a n c e l l e d  or invalidated, 
the s t a t e  c o u l d  h a v e  to r efund b o n u s  bids ($6.6 million) and 
rents, h a l f  of w h i c h  h a v e  been d e p o s i t e d  in t he P e r m a n e n t  
Fund, a n d  c o u l d  p o t e n t i a l l y  b e  liable for e x p l o r a t i o n  
e x p e n d i t u r e s  arid the v a l u e  of any d i s c o v e r y  t h a t  m a y  be m a d e  
p r i o r  to c a n c e l l a t i o n  or invalidation. One l e s s e e  ha s  a l r e a d y  
e x p e n d e d  a b o u t  $50 m i l l i o n  d o l l a r s  e x p l o r i n g  a Sale 50 lease.

3. All future oil and gas lease sales w o u l d  be s u b j e c t  
to t h e  r i s k  that a court, at the u r g i n g  of a p e r s o n  or g r o u p  
o p p o s e d  to leasing, will come up w i t h  an " i m p o r t a n t  factor" 
t h a t  w a s  a l l e g e d l y  o v e r l o o k e d  or i n s u f f i c i e n t l y  d i s c u s s e d  in 
t he b e s t  i n t e r e s t  finding.

4. D N R  w o u l d  need an i n c r e a s e d  a p p r o p r i a t i o n  to m a k e  ev en 
m o r e  e x t e n s i v e  a n d  s p e c i a l i z e d  b e s t  i nter e s t  findings. (The 
f i n d i n g  in this case was 89 p a g e s  long, and was b a s e d  on a 
r e c o r d  o v e r  11,000 pages long).

5. DGC w o u l d  need an i n c r e a s e d  a p p r o p r i a t i o n  to g r e a t l y  
e x p a n d  its s t a f f  and d e v e l o p  s p e c i a l i z e d  expertise.

6. C o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n s  for p r o j e c t s  
r e g u l a t e d  by all of the r e s o u r c e  a g e ncies - DNR, DEC, and 
A D F & G  - w o u l d  s u f f e r  delays p e n d i n g  the c r e a t i o n  of s u f f i c i e n t  
DGC s t a f f  to h a n d l e  DGC's new r e s p o n s i b i l i t i e s  u n d e r  the 
c o u r t ' s  opinion.



DNR'S P O I N T - B Y - P O I N T  R E S P O N S E  TO 
T R U S T E E S  FOR A L A S K A ' S  PRESS R E L E A S E

O n  Friday, M a r c h  30, 1990, T r u stees for A l a s k a  ("TfA") 
issued a p r e s s  r e leas e c o n c e r n i n g  the G o v e r n o r ' s  p r o p o s e d  
l e g i s l a t i o n  r e s p o n d i n g  to the S u p r e m e  Court's recent Lease Sale 50 
(Camden Bay) decision. T h i s  responds to each p o i n t  raised in 
order.

T f A ' s  C l a i m : T h e  l e g i s l a t i o n  w o u l d  "fast track" state lease sales.

DNR's R e s p o n s e : This s t a t e m e n t  is false. Le ase
Sa l e  50, like all lease sales, was s u b j e c t  to the 
s t a t u t o r y  p r o c e d u r e s  for an a d vanc e five y e a r  
l e a s i n g  schedule. AS 38.05.180(b) a nd (c) . DNR 
first p r o p o s e d  addi ng Sa le 50 to the l e a s i n g  
s c h e d u l e  in 1981. A n  a d m i n i s t r a t i v e  r e c o r d  in 
e xcess of 11,000 pag es d e m o n s t r a t e s  t h a t  the lease 
s a l e  w a s  s u bject to l e ngthy and i n t e n s i v e  review.
D N R  is n o t  a t t e m p t i n g  to change t h e  five y e a r  
l e a s i n g  s c h e d u l e  program, or to limit p u b l i c  r e v i e w  
a n d  i n v o l v e m e n t  in the s t ate' s oil a n d  gas l e asing 
program.

T f A ' s  C l a i m : T h e  l e g i s l a t i o n  w o u l d  " author ize oil and gas l ease
sales w i t h o u t  e v a l u a t i n g  t r a n s p o r t a t i o n  s a f e t y  or f e a s i b i l i t y  
i s s u e s . "

DNR's R e s p o n s e : First, DNR d i d  e v a l u a t e
t r a n s p o r t a t i o n  s a f e t y  issues. The state has filed 
a p e t i t i o n  for r e h e a r i n g  w i t h  the S u p r e m e  C o u r t  
se t t i n g  forth the m a n y  p l a c e s  in the r e c o r d  w h e r e  
t h i s  issue w a s  addressed. Copies of t h e  p e t i t i o n  
for r e h e a r i n g  are a v a i l a b l e  u p o n  request.

L.Second, t h e  c o u r t  e x p r e s s l y  h e l d  t h a t  e c o n o m i c  
f e a s i b i l i t y  is an issue that need not be a d d r e s s e d  
b y  D N R  at t h e  l e a s i n g  stage. E c o n o m i c  f e a s i b i l i t y  
of d e v e l o p m e n t  is a r i s k  b o r n e  b y  the lessee. 
Li k e w i s e  and t he laws and t e c h n o l o g y  t h a t  w o u l d  > 
a p p l y  at the t i m e  of p r o d u c t i o n  is p r e s e n t l y  
unknown, the r i s k  of c o m p l y i n g  w i t h  future 
e n v i r o n m e n t a l  laws is b o r n e  by the lessee. DNR 
r e c o g n i z e s  the i m p o r t a n c e  of s a f e  and 
e n v i r o n m e n t a l l y  s ound t r a n s p o r t a t i o n  of oil. It 
s i m p l y  p o i n t s  o u t  that the issues can be m o r e  
m e a n i n g f u l l y  a d d r e s s e d  in the c o n t e x t  of c o n c r e t e  
i n f o r m a t i o n  and p l a n s  once oil is discovered, and 
all of the o p t i o n s  for t r a n s p o r t i n g  it are fully 
unders t o o d .  T h e  s t at e's p o w e r  to e n f o r c e  
t r a n s p o r t a t i o n  s a f e t y  laws is in no w a y  dim inished.
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Third, the p r esent  AS 38.05.035(e) m e r e l y  require s 
th a t  the Departmen t of Natural R e s o u r c e s  (DNR) 
p r e p a r e  a w r itten "best interest" finding p r i o r  to 
h o l d i n g  a lease sale. Thus, th e l e g i s l a t i o n  
p r o p o s e d  and e n d o r s e d  by the G o v e r n o r  w o u l d  
a c t u a l l y  provide mo re specifi c s ubs tantive c o n t e n t  
by l i s ting those things t h a t  must be c o v e r e d  in an 
oil and gas lease sale b e s t  interest finding.

TfA's C l a i m : "The l e gis lation w o u l d  circ umvent a r e c e n t  A l a s k a
S u p reme C o u r t  d e c i s i o n  r e q u iring DNR to a n alyze the e n v i r o n m e n t a l  
problems a s s o c i a t e d  w i t h  oil t r a n s p o r t a t i o n  from  o f f s h o r e  leasin g 
a r e a s . "

DNR's R e s p o n s e : As noted above, the A l a s k a  S u p r e m e
C o u r t  d e c i s i o n  is s u b j e c t  to a p e t i t i o n  for 
rehearing. DNR d i d  a n alyze e n v i ronmental p r o b l e m s  
a s s o c i a t e d  with  oil t r a n s p o r t a t i o n  from o f f s h o r e  
le a s i n g  areas. S p e c i f i c  terms of sale w e r e  a d o p t e d  
to a d d r e s s  those problems. Three of the ten y ears 
of t h e  p r i m a r y  t e r m  of the oil- and g a s  l e a s e s  have 
a l r e a d y  expired, and the legality of the s a l e  is 
still in question. Lessees m a y  be u n w i l l i n g  to bid 
for a n d  e x plore oil and gas leases if legal 
c e r t a i n t y  c o n c e r n i n g  the oil and gas lease sales 
c a n n o t  b e  a c h i e v e d  in a t i m e l y  manner.

T f A ' s  C l a i m : "The G o v e r n o r  has not learned the l e s s o n s  of the
Exxon V a ldez spill. T he se bills w ould u n d e r c u t  e n v i r o n m e n t a l  
control s ov er t h e  m o s t  r isky a s p e c t  of o f f shore oil d r i l l i n g  —  
t r a n s p o r t a t i o n  of crude oil."

DNR's R e s p o n s e : T h e s e  b i l l s  would  not in a n y  w a y
u n d e r c u t  the enviro n m e n t a l  c o n t r o l s  over 
t r a n s p o r t a t i o n  of crude oil in offshore  areas. T h e  
i s s u a n c e  of leases does n o t  itself a u t h o r i z e  the 
t r a n s p o r t a t i o n  of oil. In Alaska, it has t y p i c a l l y  
t a k e n  10 to 20 y ears a f t e r  an oil a n d  gas lease 
sale u n t i l  actual p r o d u c t i o n  begins. At t h a t  time, 
s e p a r a t e  a u t h o r i z a t i o n s  from man y federal and sta te 
a g e n c i e s  and a coasta l c o n s i s t e n c y  d e t e r m i n a t i o n  
w o u l d  be required  for any offshore t r a n s p o r t a t i o n  
system. S u b s t a n t i v e  e n v i ronmental and s a f e t y  
c o n s i d e r a t i o n s  are not d i m i n i s h e d  b y  i s s u a n c e  of 
the leases.

T fA's C l a i m : The bill w o u l d  "limit the a n a lysis r e q u i r e d  b e f o r e
oil and gas l ease sales are a p p r o v e d  by DNR. D i s c u s s i o n  of 
t r a n s p o r t a t i o n  f e a s i b i l i t y  and s a f e t y  would b e  e x c l u d e d  from the 
a n a l y s i s . "
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DNR's R e s p o n s e : As noted above, DNR did c o n s i d e r
t r a n s p o r t a t i o n  issues. For instance, at the u r g i n g  
of the D e p a r t m e n t  of Fish and Game (ADF&G) and the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) (and 
a g ain st t h e  w i s h e s  of i n d u s t r y ) , DNR imposed lease 
s t i p u l a t i o n s  r e s t r i c t i n g  the- u s e  of causeways.
U n d e r  the G o v e r n o r ' s  bill package, D N R  w o u l d  
c o n t inue to c o n s i d e r  r e a s o n a b l y  f o r e s e e a b l e  
c u m u l a t i v e  impacts and the c o m m e n t s  of the p u b l i c  
and o t h e r  a g e n c i e s  in the p r e p a r a t i o n  of w r i t t e n  
findings for e a c h  sale.

T fA's Claim: The b i l l s  w o u l d  "give D N R  r a t h e r  than t h e  D i v ision
of G o v e r n m e n t a l  Coordination, the p o w e r  to d e t e r m i n e  if l e a s e  sales 
are c o n s i s t e n t  w i t h  th e A l a s k a  C o astal M a n a g e m e n t  P r o g r a m . "

DNR's Response: L ease S a l e  50 was d e t e r m i n e d  to be
c o n s i s t e n t  w i t h  t he A l a s k a  Coastal M a n a g e m e n t  
P r o g r a m  (ACMP) b y  the N o r t h  S l o p e  Borough, DEC,
A D F & G  and DNR. The issue is not w h o  m a k e s  the 
d e t e rmination, but who c o o r d i n a t e s  it. D G C  has 
n e v e r  h a d  an i n d e p e n d e n t  s t a f f  of e x perts to m a k e  
c o n s i s t e n c y  d e t e r min ations. DGC's p u r p o s e  has b e e n  
to c o o r d i n a t e  reviews, to e x p e d i t e  the i s s u a n c e  of 
p e r m i t s  a n d  to r e d u c e  and e l i m i n a t e  d u p l i c a t i o n  in 
State g o v e r n m e n t  processes. D N R  c u r r e n t l y  do e s  not 
h a v e  the u n i l a t e r a l  p o w e r  t o  "determine" w h e t h e r  
lease sa les are c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  
plan. Rather, it m u s t  c o o r d i n a t e  t h e  c o n s i s t e n c y  
r e v i e w  and, w i t h  r e g a r d s  to the merits, it m u s t  
g a i n  c o n c u r r e n c e  in its c o n s i s t e n c y  d e t e r m i n a t i o n  
from t he N o r t h  Slope  Borough, DEC, and ADF&G. The 
bill w o u l d  m e r e l y  c o n f i r m  the l o n g - s t a n d i n g  
p r a c t i c e  a n d  the u n i f o r m  u n d e r s t a n d i n g  of local 
g o v e r n m e n t s  and the v a r i o u s  sta te a g e n c i e s
c o n c e r n i n g  h o w  t h e  A C M P  p r o g r a m  w as i n t e n d e d  to 
operate.

TfA's C l a i m  : "After t h e  E x x o n  V a l d e z  spill, the s t a t e  a n d  oil
c o m p a n i e s  n e e d  to be more, n ot less p r e p a r e d  for oil d e v e l o p m e n t  
and t r a n s p o r t a t i o n  p r o b l e m s . "

DNR's R e s p o n s e ; D N R  a g r e e s  t h a t  e n v i r o n m e n t a l  
s afety issues are i m p o r t a n t  and t h a t  laws
c o n c e r n i n g  th ose issues m u s t  c o n t i n u e  to be
r e e x a m i n e d  and enforced. T h e  a n s w e r  is not,
however, to f o r e c l o s e  the  o p p o r t u n i t y  to h a v e  
c o n t i n u e d  oil e x p l o r a t i o n  and. d e v e l o p m e n t  in the 
state by s t o p p i n g  lease sales. Rather, the A n s w e r  
is to p a y  a p p r o p r i a t e  a t t e n t i o n  to the s p e c i f i c  
t r a n s p o r t a t i o n  and d e v e l o p m e n t  issues as t h e y
arise. T h e  p a r t i c u l a r  oil d e v e l o p m e n t  and3



t r a n s p o r t a t i o n  p r o b l e m s  that may apply in the 
o f f shore areas c annot  be d e t e r m i n e d  in a m e a n i n g f u l
w a y  until oil and gas d e p o s i t s  have b e e n  found, and
p a r t i c u l a r  t r a n s p o r t a t i o n  a l t e r n a t i v e s  and thei r 
advant ages and d i s a d v a n t a g e s  are  known.

TfA's Claim: "The Supreme Court has r e c e n t l y  d e t e r - Ined the level
of analysis that is rea son a b l e  b e fo re t h e  S tate m akes a d e c i s i o n
to hold an oil and gas lease sale. T h e  G o v e r n o r  has m a d e  an
emotional response based on fiscal concerns, r a t h e r  than a m e a s u r e d  
response b a s e d  on safety concerns."

DNR's R e s p o n s e ; Th e S u p r e m e  C o u r t  w a s  not c l e a r  on 
either w h a t  level of a n a l y s i s  is r e q u i r e d  or 
reason able before t h e  s t a t e  m a k e s  a l e a s i n g  
decision. The state b e l i e v e s  t h a t  it m e t  the 
court's standard, and t h e r e f o r e  has filed a 
p e t ition for rehea r i n g  on t h a t  ground. Moreover, 
if the c o u r t  in tended to e n g r a f t  a n e w  r e q u i r e m e n t  
on the s t a t u t o r y  best i n t e r e s t  f i ndin g to r e q u i r e  
DNR to u n d e r t a k e  a m o r e  d e t a i l e d  study of 
hypoth e t i c a l  d e v e l o p m e n t  a n d  t r a n s p o r t a t i o n  
scenarios and t heir feasibility, it is a t  odds w i t h  
common s ense and federal precedent. W i t h  r e g a r d  to 
federal envir o n m e n t a l  impact s t atements,  w h i c h  a r e  
subject to more s t r i n g e n t  a n d  s p e c i f i c  s t a n d a r d s  
than are a p p l i c a b l e  t o  the s t a t e ' s  b e s t  i n t e r e s t  
finding requirements, a federal  c o u r t  of a p p e a l s  
r e c ently observed, q u o t i n g  an e a r l i e r  federal case:

To r e quir e a c u m u l a t i v e  EIS at t h e  l e a s i n g  
stage... would  be t a n t a m o u n t  to " d e m a n d i n g  t h e  
Department s p e c i f y  t h e  p r o b a b l e  r o u t e  of a 
h i g h w a y  that m a y  n e v e r  b e  b u i l t  from p o i n t s  as 
yet u n k n o w n  to o t h e r  p o i n t s  as y e t  u n k n o w n  
over t e r r a i n  as yet u n c h a r t e d  a n d  in 
c o n f o r m i t y  w i t h  state p l a n s  as y e t  undrafted.
A m o r e  s p e c u l a t i v e  e x e r c i s e  can h a r d l y  b e  
i m a g i n e d . "

Th e  federal c ourt c o n c l u d e d  t h a t  s u c h  an e x e r c i s e  
w o u l d  "result in a g r o s s  m i s a l l o c a t i o n  of 
resources." Park C oun ty R e s o u r c e  Council. Inc. vs 
U n i t e d  S t a t e s  D e p a r t m e n t  of A g r i c u l t u r e  817 F . 2 d  
609, 624, and 623 (10th Cir. 1987). T h e  intent  of 
the bill p a c k a g e  is to a v o i d  u n c e r t a i n t y  and 
needless s p e c u l a t i v e  exercises, not to a v o i d  
ap p r o p r i a t e  a t t e n t i o n  at a m e a n i n g f u l  t i m e  to real 
problems. R a t h e r  than e n l a r g e  the ‘sta t e
b u r e a u c r a c y  to e n gage in s p e c u l a t i o n  t e n  y e a r s  or 
m o r e  b efore  any p o s s i b l e  oil a n d  gas develo p m e n t ,  
the state's r e s o u r c e s  are m u c h  b e t t e r  s p e n t  in
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wa i t i n g  to evaluate the risks and a l t e r n a t i v e s  in 
the c o n text of specific d e v e l o p m e n t  and 
t r a n sportation proposals. The a nswer  is not to say 
"No" to all oil and gas leasing and potential 
d e v e l o p m e n t  before the existence of oil and gas is 
known, but to pay m a x i m u m  a t t e nti on to e n s u r i n g  
safe and e n v i r o nm entally sound d e v e l o p m e n t  in the 
c o n text of known d eposits and conc r e t e  p r o p o s a l s  
for development.

TfA's C l a i m : "Offshore oil and gas lease sales pose d a n g e r s  that
are not p r e s e n t  w i t h  onshore oil and gas devel opment. T h e s e  
d a n g e r s  m u s t  be t h o r o u g h l y  evaluated b efore there is a d e c i s i o n  to 
hold a s t a t e  oil and gas lease [sic]. Once a lease s ale is hel d 
a nd the s tate  and comp anies have invested s u b s t a n t i a l  sums to 
e x p l o r e  for oil, it is unli k e l y  to ever be stopped, even if 
e n v i r o n m e n t a l  and safety p r o ble ms are enco untered."

DNR's R e s p o n s e ; The state should not say "no" to 
oil and gas leasing ba sed upon a fear that the 
state, local, and federal a g e ncies  w i l l  not apply 
f u t u r e  e n v i r o n m e n t a l  laws p r o p e r l y  or 
conscientiously. A t  the lease sale stage the size 
and locat i o n  of oil d e p osits are n o t  known, the 
p o s s i b l e  routes are not determined, the t e c h n o l o g y  
t h a t  m i g h t  be a v a i lab le is unknown, and the laws 
t h a t  m i g h t  apply are s u b ject to change. W h e n  
s p e c i f i c  e x p l o r a t i o n  and d e v e l o p m e n t  a c t i v i t i e s  are 
proposed, agencies have and use t h e i r  a u t h o r i t i e s  
t o  p r o t e c t  the environment. For instance, in the 
S a l e  50 area, the S t i n s o n  Well w as d e p e n d e n t  u p o n  
t h e  r e ceipt of m o r e  than 23 local, state and 
federal permits.

T f A ' s  c l a i m : "Offshore oil e x p l o r a t i o n  p o s e s  the d a n g e r  of
blowouts. A  d r i l ler's sudden loss of control o v e r  gas p r e s s u r e  
c o u l d  t u r n  the rig into an u n c o n t r o l l e d  g u s h e r  c a u s i n g  spills, 
fires, or explosions. A  b l o w o u t  in the A r c t i c  O c e a n  and a r o u n d  the 
state c o u l d  have a d e v a s t a t i n g  impact on m a r i n e  life and 
s u b s i s t e n c e  communities. The A n c h o r a g e  Daily News r e p o r t e d  today 
t h a t  b l o w o u t  e q u i p m e n t  inspectors felt tna t the i n s p e c t i o n  p r oce ss 
w as i n adequate."

DNR's R e s p o n s e : D N R  re cognizes that t h e r e  is a small
d a n g e r  of blowout s in oil e x p l o r a t i o n  activities. 
Signific antly, the A l a s k a  S u preme Co urt fo und no 
inadeq u a c y  in the lease sale p r ocess b a s e d  u p o n  this 
issue. Accordingly, c o n t r a r y  to the i m p l i c a t i o n  in TfA's 
t h e r e  is no c o n n e c t i o n  b e t w e e n  the  r e m o t e  r i s k  of oil rig 
b l o w o u t s  a n d  the s u prem e c o u r t  d e c i s i o n  or t h i s  bill 
package. Moreover, the d r i l l i n g  of a w e l l  is s u b j e c t  to 
a h o s t  of indep e n d e n t  p e r m i t t i n g  requirements, i n c l u d i n g
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coastal consis t e n c y  determinati ons. T he S t i n s o n  Well, 
c u r r e n t l y  being d r i l l e d  w i t h i n  the Lease Sale 50 area, 
p r o c e e d e d  on ly a fte r a host of permits were issued for 
the project. The North Slope Borough, DEC, and A D F & G  all 
found the d r i l l i n g  of the S t i n s o n  Well c o n s i s t e n t  w i t h  
the coastal program. No appeal was taken of the local, 
state, and federal a g e n c i e s’ dec i s i o n s  to issue the
d r i l l i n g  permits. If an i n v esti gation shows that there 
is an ina dequacy in the ins pection p r o c e s s  for
e x p l o r a t o r y  wells, this c e r t a i n l y  should be addressed. 
This issue is, however, e n t i r e l y  i ndependent  of the sale  
decision. DNR support s e f f e c t i v e  e n f o r c e m e n t  or all 
s afety and e n v i r o n m e n t a l  laws.

T f A ' s C l a i m ; "The G o v e r n o r  sh ould r e c o g n i z e  that there is a s y s t e m
of c h e c k s  and balances. He shou ld let t h e  courts g r a p p l e  w i t h  the
c o m p l e x  c o n c e r n s  raised by N a t i v e s  and e n v i r o n m e n t a l i s t s  a b o u t  oil 
d e v e l o p m e n t  in spec i f i c  regions."

D N R’s R e s p o n s e : The l e g i s l a t u r e  (not the court) is
the b r a n c h  of g o v e r n m e n t  w i t h  the p o w e r  to set the 
s t a n d a r d s  for oil and gas leasing. U n d e r  t he 
l e g i s l a t u r e ' s  statutes, t he d e c i s i o n  to d i s p o s e  of 
interests in state land is c o m m i t t e d  to e x e c u t i v e  
discretion. T h e  c ourts do not h a v e  a u t h o r i t y  to 
"grapple" w i t h  c o m p l e x  s u b s t a n t i v e  concerns. 
Indeed in the Sale  50 decision, the A l a s k a  S u p r e m e  
C o u r t  did not p u r p o r t  to d e c i d e  s p e c i f i c  
e n v i r o n m e n t a l  issues but s imply  i n t e r p r e t e d  two 
s t a tutes p a s s e d  by the l e g i s l a t u r e  and r e m a n d e d  t he 
m a t t e r  to the state e x e c u t i v e  b r a n c h  to r e c o n s i d e r  
in light of the S u p r e m e  C our t ruling. The
G o v e r n o r ' s  bill p a c k a g e  w as p r o p o s e d  b e c a u s e  the 
c o u r t  d e c i s i o n  is i n c o n s i s t e n t  w i t h  l o n g s t a n d i n g  
s tate p r a c t i c e  and w i t h  t h e  l e g i s l a t i v e  
a p p r o p r i a t i o n s  to DNR and DGC. Natives,
e n v i ronmentalis ts, and o t h e r  m e m b e r s  of t h e  p u b l i c  
h a v e  m a n y  o p p o r t u n i t i e s  to h a v e  t h e i r  v o i c e  heard.
T h e y  can m a k e  t h e i r  p o i n t s  to t h e  l e g i s l a t u r e  
c o n c e r n i n g  the items on the five y e a r  l e a s i n g  
program, and can ma k e  c o m m e n t s  c o n c e r n i n g  the lease 
sale in the b e s t  i n t e rests finding  process. 
Moreover, they can h ave s u b s t a n t i a l  input into the 
A C M P  process.

T f A : "The G o v e r n o r ' s  b r o a d  b r u s h  s o l u t i o n  w o u l d  a l l o w  s a f e t y
issues be b r u s h e d  u n d e r  the rug."

R e s p o n s e : A s  indicated above, this c h a r g e  is
e n t i r e l y  w i t h o u t  merit. S p e c i f i c  s afety issues 
will s imply be taken up at the a p p r o p r i a t e  time, 
w h e n  s p e c i f i c  p r o j e c t s  are proposed.
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g o v e r n o r  I n t r o d u c e  L e q l i l a r i e m  t o  _ 
♦‘F a i t  T r a c k "  S t a t e  L e w a e .  g a l e q

cjovernor Steve Cowper introduced legislation today giving the 

Department of Natural Resources (d NR) the powur to authorize oil 

and gtif least sales without evaluating transportation safety or 

feasibility iaauai,

ijhe legislation would circumvent n recent Alaska Supreme Court 

decision req uiring d n r  to analyze the environmental problems 

aaiociatad with oil transportation from offshore leasing areas.

"The gove rnor has not learned the lessons of the Exxon Valdez 

fpill," said Randall Weiner, director eg Trustees for Alaska, 

which has challenged offshore lease dales on behalf of eight 

environmental groups and the Native Village of Kaktovik. "These 

bills would undercut environmental control* over the moat rieky 

aspect of offshore oil drilling -- transportation of cruda oil."

The Supreme Court's decision criticize! D'?R for failing to 

mention the facilities that would h a v e  to ho built to transport oil 

from offshore wells to market, "much leas examine tha critical 

quea ion of whether they are safe." The C o u r t  noted that auch

faeilit

Tfr
it

ias ropreacnt "uniquo e n v i r o n m e n t a l  risks." 

a G o v e r n o r ' s  b i l l *  w o u l d  d o  t h *  f a l l o w i n g :

Limit the Analysis! requirud before oil and gae lease aalea

■»"» / m J-I- .--------   i^-i. ■-__ a . . 11-  4 — A ~ „ I. A nen *  iAA4



safetyS e n a t •«
Coordin

with thS e n a t e*
affect

Aliakft.

>rc approved by OMR. Di*cua«ion# of transport«tion feasibility and

jwould be n x c luded from the analysis. (House Sill 581 and 

Bill 5 3 9 .)

diva DNR, rather than tha Division of Governmental 

[ation, tha power to determino if least sales are consistent 

e Alaska Coastal Management Program. (House Sill 59a and 

bill 5 4 0 .)

Ratify tht leans sal* in Camden Bay by nullifying the 

of the Supreme Court’a March 1$ ruling in Truat;ap| for 

. State. Tht bills would alto ratify tha adjacent state

lease a

rasourc

WildlifS e n a t e )
In!

gas lea 

Environ 

and Cor) 

Allianc

ale 55 fn*»m«s‘eat;ion Point) which was’ challenged by Kaktovik

and environmental groups because of its impact on subsistence

at located in the Baaurfort Sea and t • Arctic N a t i o n a l  

* Rafuffu. </un*nam*nt to H o u s e  Bill 123 (currently before) .
addition to Kaktovik, the groups challenging the oil and 

ba aalta are tha Wilderness society, Alaska Center for the 

m e n t , N o r t h e r n  Alaska Environmental Center, Natio nal Parks 

servation Association, Sierrai Club, American Wilderness 

e, Alaska Wildlife Alliance, and Trustees for Alaska.
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Why Hi oppoi* thei* bill*:

* A:!tar bh* Exxon Valdei spill, th* State and oil companies need 
bo be more, not Its*, propared for oil development and 
transportation problem*.

* Th 
analy*; 
ho ld ar 
respond 
based

e Supreme Court has recently determined the level of 
4 that 1* reasonable before the State make* the decifion to
o i l  a n d  o « «  l e a s e  * a l * .  T h a  G o v e r n o r  h a *  m * 4 «  an e m o t i o n a l
e baaed on fiscal concerns, rather than a measured response 

safety conoerni.on

* o-lfahor* ail and sr»* l o a a *  a a 3 « *  poaa dangers that are not 
preseni; with onshore oil and gae development. These dangers must 
be thoroughly evaluated before thar* is a deoiaion to hold a atate 
oil ami gaa lease. Once a lease sale is held end the state and 
companies have invested aub*tantinl sums bo explore for oil, it i« 
u n l i k e : . y  to e v e r  b e  stopped, aven if environmental and safety 
problems are encountered.• 0
drilled 
the e x p l o i t  
could 
oommunJ 
• a u l p m

fihore oil exploration posea the danger of blowouts, a 
’• sudden loa* off control over gas pressure that could turn 
I into a an uncontrolled guahor causing spill*, fires or 
on*. A blowout in the Arctic Ocean and around the state 
lave a devastating impact on marine life end subsistence
t i o a .  The A n a h o r a o *  D a i . l v  N « w j  r * p r » r f c n r t  t c * d « y  t h a t  B l s w 6 U t  

t  i n * j p & e * t o r ■ r * i t  eh«;  inapaction p r o n e a #  w a s  inadequate.< n• Tl\ 
and b«g e n e i r *
develop

a Th 
to be

• Governor should recognxxb that t h e r e  1 *  a system o f  check* 
inec3. He ahould let the courts grapple with the complex 
a raised by Native*, and environmentalists about oil 
ment in specific r e g i o n s .

a Governor ’ • broad bruah aalution ril.1 allow aaffoty issuet 
brushed under th* rug.



S U M M A R Y  O F  A L A S K A  S U PREME COURT DECISION C O N C E R N I N G  
O I L  A N D  GAS LEASE SALE 50 (CAMDEN BAY) AND 

RE S U L T I N G  L E G A L  C O N S I DERATIONS

In T r u s t e e s  for Alaska v. Sta te of A l a s k a , ___  P.2d ____ ,

Op. No. 3573 (Alaska, Mar. 16, 1900), the A l a s k a  S u p r e m e  Court

found two d e f e c t s  in the proced u r e s  by w h i c h  State c A l a s k a  oil 

and Gas Lease Sale 50 (Camden B a y ) , located o f f s h o r e  ANWR, was 

conducted. T h e  court remanded the two issues to the trial court 

to r e m a n d  to the D e p a r t m e n t  of Natural  R e s o u r c e s  ("DNR") and the 

O f f i c e  of M a n a g e m e n t  and Budget, Div ision of G o v e r n m e n t a l  

C o o r d i n a t i o n  ("DGC") for action.

First, the c o u r t  held that DNR's best i n t e r e s t  finding

w a s  defective, finding a failure to :onsider e n v i r o n m e n t a l  safety 

factors r e l a t i n g  to t r a n s p o r t a t i o n  facilities t h a t  w o u l d  be

n e c e s s a r y  s h o u l d  p r o d u c t i o n  occur and A N W R  r e m a i n  c l o s e d  for 

on s h o r e  s u p p o r t  facilities. Second, the c ourt  h e l d  t h a t  the 

co a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  the A l a s k a  Coastal

M a n a g e m e n t  P r o g r a m  ("ACMP") was d e f e c t i v e  b e c a u s e  AS 

4 4 . 1 9 . 1 4 5 ( a ) (11) r e q u i r e s  the O f f i c e  of M a n a g e m e n t  a n d  Budget 

("0MB") to r e n d e r  a c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a lease sale 

involve s m o r e  t h a n  one lease. These  issues will b e  d i s c u s s e d  

s e p a r a t e l y  below.

1. C o n s i d e r a t i o n  of h y p o t h e t i c a l  t r a n s p o r t a t i o n

facili t i e s



W i t h  regard to o f f shor e t r a n s p o r t a t i o n  fac ilities that 

w o u l d  be n e c e s s a r y  shoul d oil be found and A N W R  remain u n a v a i l a b l e  

for o n s h o r e  support, the court made several o b s e r v a t i o n s  or 

h o l d i n g s  w i t h  w h i c h  DNR a n d  tne D epartment of L aw disagree:

(a) "These [transportation] fac ilities are

u n q u e s t i o n a b l y  a vital part of the d e v e l o p m e n t  of the sale area  for 

oil p r o d u c t i o n  and thus are important factors in the d e c i s i o n  to l e a s e  the sale area". Op. at 14.

C o m m e n t ; At page 15 of the Opinion, the S u preme  
Court r e j e c t e d  the p r o p o s i t i o n  that DNR must
" d e m onstrate t h e  e c o n o m i c  f e a s i b i l i t y  of d e v e l o p i n g  
C amden Bay." The court found that [no] law
r e q u i r e s  DNR to d e m o n s t r a t e  "ec on o m i c  feasibility", 
and that, g i v e n  the b e n efits from r e c e i v i n g  bonus 
and l ease income, the "court need not inquire into 
the f e a s i b i l i t y  of future developm ent". T h e  same 
r a t i o n a l e  s h o u l d  apply to t r a n s p o r t a t i o n  
facilities. T h e  lessees bear the r i s k  of (1) 
f i ndi ng oil, (2) being able to p r o d u c e  t h e  oil in 
an e c o n o m i c a l l y  feasible m a n n e r  g i v e n  f u t u r e  oil 
prices,, the si ze of the field, a n d  the cost  of 
e x t r a c t i n g  and t r a n s p o r t i n g  the oil, a n d  (3)
s a t i s f y i n g  then a p p l i c a b l e  state a n d  federal legal 
r e q u i r e m e n t s  insuring that the p r o d u c t i o n  and 
t r a n s p o r t a t i o n  of the oil w i l l  be e n v i r o n m e n t a l l y  
safe. In o t h e r  words, the state r e t a i n s  the o p t i o n  
to p r o h i b i t  oil p r o d u c t i o n  if laws d e s i g n a t e d  to 
p r o t e c t  the e n v i r o n m e n t  and i nsure s afe ty are n o t  
m e t  w h e n  and if p a r t i c u l a r  p r o ject s are p r o p o s e d  in 
the future.

T h e  b e n e f i t s  of leasing and t h e  e x p l o r a t i o n  to 
d e t e r m i n e  the extent of any a c c u m u l a t i o n s  of oil 
and gas, are s e p a r a t e  issues. W h i l e  D N R  agrees 
t h a t  t r a n s p o r t a t i o n  f acilit ies w o u l d  be a vi tal 
p a r t  of d e v e l o p m e n t  of the sale area, a n d  agre e 
that s afety w o u l d  be an i m p o r t a n t  c o n c e r n  
c o n c e r n i n g  t h o s e  facilities, it d i s a g r e e s  that 
s a f e t y  of h y p o t h e t i c a l  future t r a n s p o r t a t i o n  
s y s t e m s  is an impor t a n t  c o n cer n to the leasing 
decision. F e deral  cour ts ha v e  r e p e a t e d l y  h e l d  that 
it w o u l d  be s p e c u l a t i v e  to h y p o t h e s i z e  p r o d u c t i o n  
and t r a n s p o r t a t i o n  s y stems at t h e  l e a s i n g  s tage 
since the l o c a t i o n  and size of a n y  d i s c o v e r y  is



unknown, at that time. Similarly, at the leasing  
stage, it is unknown w h a t  p a r t i c u l a r  t e c h n i c a l  
p r o b l e m s  may exist and what t e c h n o l o g i e s  m a y  be 
a v a i l a b l e  at the time of any p r o d u c t i o n  that may 
o c c u r  in the future. T h e  federal courts h a v e  found 
that an effort to h ypot h e s i z e  such p r o d u c t i o n  and 
tr a n s p o r t a t i o n  facilities and evaluat e t h e i r  risks 
and benefits w ould be m e a n i n g l e s s  and a w a s t e  of 
time and resources. T he Supreme Court did not 
ad dress the case law that was c ited  to it on these 
points.

(b) "[The t r a n s p o r t a t i o n  facilities] w o u l d  s e e m  to

p r e s e n t  un ique environmental risks." Op. at 14.

C o m m e n t : The record does not s u p p o r t  this
statement. A n y  p r o d u c t i o n  from state leases, like 
any p r o d u c t i o n  from the nearby OCS Sales, w o u l d  be 
offshore, necess i t a t i n g  e i ther pipelines, 
causeways, o r  sea-based  t r a n s p o r t a t i o n  systems. 
Br i n g i n g  the oil o n shore o u t side of A N W R  m i g h t  
i mpact the m a g n itude of the e n v i r o n m e n t a l  risk, but 
w o u l d  not impact the nature of those risks.

(c) " [T]he Finding is r e m a r k a b l e  in t h a t  - as d e t a i l e d  

as it is on o t h e r  subjects - it fails to m e n t i o n  f a c i l i t i e s  of this 

m a g n i t u d e  at all, much less e x amine the cr itical q u e s t i o n  of 

w h e t h e r  they are safe." Op. at 14.

C o m m e n t : The d e c i s i o n  d o c ument d i s c u s s e s
t r a n s p o r t a t i o n  safety issues, and s p e c i f i c a l l y  
i n c o rporates b y  r e f e r e n c e  l e n gthy and d e t a i l e d  
federal g o v e r n m e n t  discus s i o n s  c o n c e r n i n g  p o t e n t i a l  
of f s h o r e  t r a n s p o r t a t i o n  facilities t hat could b e  
used to t r a n s p o r t  oil if A N W R  remains closed. T h e  
d o c u m e n t  also discusses the effects of p o t e n t i a l  
sp i l l s  from pipelines. Lease terms r e q u i r e d  by the 
b e s t  inters. ;t finding p r o h i b i t  c o n t i n u o u s  c a u s e w a y s  
in s u p p o r t  of d e v e l o p m e n t  in t h e  Camden Bay's sale 
a rea, d i s c o u r a g e  d i s c o n t i n u o u s  cau: a w a y  
construction, a nd favor p i p e lines over t a n k e r s  for 
transportation.

L e a s e  terms p r o h i b i t  t a n k e r a g e  of p r o d u c e d  oil and 
gas once a p i p eline is constructed.

In short, the d e c i s i o n  document, w h i c h  is e x t e n s i v e  
in detail, and is b a s e d  on m o r e  t h a n  11,000 p a g e s



of b a c k g r o u n d  materials, is not " remarkabl y silent" 
on the issue of transportation, and does not fail

to e x amine safety issues in c o n j u n c t i o n  w i t h  
t r a n s p o r t a t i o n  issues. A l t h o u g h  DNR s tated that 
t h e r e  are d e c i d e d  limits to the u t i l i t y  of 
c o n s i d e r a t i o n  of hypot h e t i c a l  p r o d u c t i o n  scenarios, 
it n o n e t h e l e s s  u n d e r t o o k  serious effort to d i s c u s s  
the issues giv en the in formation a v a i lable at the 
leasing stage. If further analys is is required,
D N R  b e l iev es it will result in incre a s e d  b u d g e t  
needs or a r e d u ction in lease sales.

2. Compl i a n c e  with the A C M P  C o n s i s t e n c y  Requirement s.

The c our t h e l d  that AS 4 4 . 1 9 . 1 4 5 ( a ) (11) r e q u i r e d  O M B  to

p e r f o r m  the coastal c o n s i s t e n c y  review for Sale 50 and to r e n d e r

the c o n c l u s i v e  c o n s i s t e n c y  determination. AS 4 4 . 1 9 . 1 4 5 ( a ) (11)

s t a t e s  t h a t  O M B  shall "render on behalf of the s t a t e . . . a  c o n c l u s i v e

s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a p r o j e c t  re q u i r e s  two o r  m o r e

s t a t e  or federal permits, leases, or a u t h o r i z a t i o n s . "  T h e  c o u r t

r e j e c t e d  the state's a r g u ment that Sale 50 r e q u i r e d  o n l y  a s i n g l e

a g e n c y  authorizat ion, the bes t interest finding. T h e  c o u r t  s t a t e d

t h a t  s i n c e  Sale 50 c o n t e m p l a t e d  35 leases, the s t a t u t e  r e q u i r e d  O M B

t o  m a k e  t h e  c o n s i s t e n c y  det er m i n a t i o n  and t h a t  O M B  c o u l d  not

d e l e g a t e  t h a t  d u t y  t o  d n r .

Comment: T h e  court's h o l d i n g  r e p r e s e n t s  a m a r k e d
d e p a r t u r e  from t h e  int erpretation  of the s t a t u t e  b y  
O M B  t h r o u g h  its regulations. The  c o urt's d e c i s i o n  
r e q u i r e s  s i g n i f i c a n t  changes in the m a n n e r  in w h i c h  
t he A C M F  has b e e n  imple m e n t e d  b y  state agencies.
T h e  A C M P  r e g u l a t i o n s  n o w  r e q u i r e  an a g e n c y  to 
p e r f o r m  the coastal c o n s i s t e n c y  r e v i e w  a nd issue a 
c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  if a p r o j e c t  
r e q u i r e s  the p e rmits of only a s i ngle agency. U n d e r  
the court's ruling, t h e s e  r e g u l a t i o n s  w o u l d  need to 
b e  s u b s t a n t i a l l y  rewritten.

U n d e r  the c o urt's ruling, if one a gency m u s t  issue 
m o r e  than  one permit, OMB must take r e s p o n s i b i l i t y  
for the r e v i e w  and t h e  de termination. T h i s  r u l i n g  
will r e q u i r e  a s i g n i f i c a n t  inc rease in DCC's  staff 
a n d  budget. However, since the t e c h n i c a l  e x p e r t i s e



I - --------------------------

on p e r t i n e n t  issues lies in tne resource agencies, 
it is unlikely that there will be a c o r r e s p o n d i n g  
d e c r e a s e  in the resource agencies' staffs and 
b u d g e t s .

A t  least two arguments can be m a d e  that the c o u rt's 
h o l d i n g  is erroneous. First, n o t hing in the b e s t  
interest finding "requires" that more than one 
l~.ase be issued. In fact, the state e x p r e s s l y
retains the ight to reject any or all bids for any 
tract offered. Second, the fact that the s t a t u t e  
m a y  require O M B  to "render" the d e t e r m i n a t i o n  does 
no t  n e c e s s a r i l y  m e a n  that O M B  is also r e q u i r e d  to 
" perform a c o n s i s t e n c y  rev.'ew of the sale."

----------------------------------
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" F a a t  T r a c k "  State L c n t a  a « l e q

Cjovernor Steva Cowper in'u*r duced legislation today giving the 

D e partment ot Natural Resources (DNR) the powur to authorize oil 

and giif lease aalea without avaluatina transportation aafoty or 

feasibility issues.

Ihe le gislation would circumvent a recent AlAska Supreme Court 

decision requiring d n r  to analyze the environmental problems 

associated with oil transportation from offshore leasing areas.

"The governor ha* not learned the lessons of the Exxon Valdi^ 

spill,11 aaitl Randall Weiner, director of Trustees for Alaska, 

which has challenged offshore leaae sales on behalf of eight 

environmental groupa and the Native Village of Kaktovik. "Theat 

bill* w o u l d  u n d e r c u t  environmental c o n t r o l *  o v e r  the most r i s k y  

aspect of otffehor* oil drilling -- transportation of cruda oil."

T h u  S u p r e m e  C o u r t ' s  d e c i s i o n  c r i t i c i z e d  DNR f o r  f a i l i n g  t o  

m e n t i o n  t h e  f a c i l i t i e s  t h a t  w o u l d  h a v e  t o  tee b u i l t  t o  t r a n s p o r t  o i l  
f r o m  o j C f a h o r *  w e l l s  t o  m a r k e t ,  " m u c h  • l e e  a e x a m i n e  t h e  c r i t i c a l  

q u e s t i o n  o f  w h e t h e r  t h e y  a r e  e a C c . "  T h e  C o u r t  n o t e d  t h a t  e u e h
facilit

T t
t

J 1A M  n u l m\rn.k

i a a  r e p r e s e n t  " u n i q u o  e n v i r o n m e n t a l  r i s k s . "  

e O c v « r n p i “  s b i l l s  w o u l d  d o  t h *  f o l l o w i n g :

Limit the analysis required before oil and gas lease ealea

r v .l . . .  B . w t n ,  .n n H  n i «
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rovad by DNR. Di*eu«*lona of t r a n s p o r t * cion f*t»alJji 1 icy and 

^ o u l d  be astoluded from the analysis. (Kouaa Bill 591 and 

Bill 539.)

Oiva DNR, rather than tha Division of G o v e r n m e n t a l  

ktion, tha power to determine if lease sal** are consistent 

a Alaska Coaaual Management Program, (Houae Bill 593 and 

jBill 340.)

Rat i f y  the leaso aal* in Camden Say by nullifying the 

of the Supreme C o u r t’s March 16 ruling in Truifcffj_ for 

V., S t a t e , The bills would also ratify the adjaennt state

lease fl^le 25 (0.»m*ire*fciQn Point) whieh was’ challengod by Kaktovik 

and environmental groups because of its impact on subsistence 

resources located in the Beeurfort sea and the Arctic National 

a Rafuo*. (Amendment to Houst> Bill 128 {currently beforeWlldlif

Senate)

In

g a s  lea

Environ 

and Cod

) .
addition to Kaktovik, the groups ch allenging the oil and 

be aalss are the Wildernea* society, Alaska Center for the
1I
may.t, Northern Alaska Envir onmental Center, National Parks 

sarvation Association, Sierra Club, A m e r i c a n  Wilderness

Alliance, Alaska Wildlife Alliance, and Trustees for Alaska.
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Wfyy I f *  oppoi* theft bill*:

apill, tha State and oil comp«ni<»« need'c a r t h *  Exxon Vflldea 
mor*. n o t  i t  a i r"

r t a t i o n  p r o b l e m * ,
proparad for oil development and

a Supreme Court ha« recently determined th® level off 
a that la raasonabl® before the Stato makes the dsciiion to 
o i l  * n d  gas I s a a c  sal a. Th* Q o v e r n o r  h*.« m ad o  an e m o t i o n a l  
• baaed on fiscal concerns, rather than a measured response 

safety conoorni.on

* 0:!fahpjp# ail and craa laaa* a a U n  posa dao^ars that: are not 
present with onshore oil and ga» d s v f l o p m a n t , The#® d*ng«ra muat 
b« thoroughly evaluated batore there lfl n decision to hold a stats 
oil and gas leas*. Once a lease aale if held and fehs itate and 
compan:,®* have invested aubstantinl sums to explors for oil , it ia 
u n l i x a : . y  to * v e r  b« stopped, «v#n If anviror-nsmtol and faffety 
problems ar* ancountered,

• Ol'ffihor® oil exploration posaa the danger off blowout*, a 
driller'* suddan losa off control over gas prosnur© that could turn 
the ri(j into a an uncontrolled guahor causing apille, fires or 
vxploaijohe. A blowout in the Arctic Oc*im ar.d around th* stater  ■** w vw nu w wll« *1 Ii W U 5
could lave A devaatating impact on marine life and sub*'iiit*nee
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t i o B .  The A n a h o r a ga  ■D.a i l v N b w s  rspnrfcnrt t o d * y  c h a t  ftlawout 
n c  i n n p s o t o t B  « « i t  e h *  i n » p * c t i o n  p r o o * * «  w a s  i n a d e q u a t e .

• Oovtrnor ahould r*cogtii7.M that fch^re ia a a y a t * m  o f  c h e c k s  

i n e e g t H# ahould l*t th* eourts grapple with the complex 
a raised by Natives, and environmentalists about oil 

pmant in specific r * g i o n « .

* Ti­
to be k

a G o v e r n o r ' s broad bruah solution wil.l allow safety iaauaa 
rushed under the rug.
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O r i g i n a l  sponsor(s): R u '??/Governor

IN THE SENATE

H O U S E  CS F O R  CS FOR SENATE BILL NO. 5 j 9 ( )

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G ISLATURE - SECOND S E S S I O N

A  BILL

F o r  an A c t  entitled: "An Act rati fying Oil and Gas L ease Sale 50; and I
p r o v iding for an effective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. L E A S E  SALE RATIFIED. Oil and Gas L e a s e  Sale 50 r e s u l t i n g  1i
in the sale of 35 oil and gas leases covering 118,147 acres of offshore

state land in C a m d e n  B a y  is valid if

(1) the D e p a r t m e n t  of N a tural Resources

(A) c o n s id ers the risks presented by r e a s o n a b l y  f o r e s e e a b l e  

oil t r a n s p o r t a t i o n  methods s hould the A r c t i c  N a t i o n a l  W i l d l i f e  Refuge 

r e m a i n  c l o s e d  to development; and

(B) p r e p a r e s  a b e s t  interest d e t e r m i n a t i o n  and s u p p l e m e n t a l  

w r i t t e n  f i n d i n g  u n d e r  AS 38.05.035(e) that i n c o r p o r a t e s  the c o n s i d e r a­

tions set out in (1) of this section; and

(2) the o f f i c e  of m a n a g e m e n t  and budget in the O f f i c e  of the 

G o v e r n o r  reviews and p r e p a r e s  a consistency  d e t e r m i n a t i o n  for the Oil and 

Gas L e a s e  Sale.

* Sec, 2. This Act is r e t r o a c t i v e  to January 1, 1986.

* Sec. 3. This A c t  takes effect imme liately u n d e r  A S  01.10.070(c).

- 1 - HCS CSSB 5 3 9 (  )
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S  T  A T IS O  A  IjA  IS K AOFFICE OF THE GOVERNOR J O N E A U
March 30, 1990

The Honorable Tim Kelly 
President of the Senate 
A laska State L e g islature 
P.O. Box V  
Juneau, AK 99811

Dear Mr. President:

Under the auth ority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting two bills related to oil 
and gas lease sales and c o n s i s t e n c y  determinations. As 
part of this package, I am also transmitt ing to the Senate 
Finance C o m m i t t e e  (where the bill cxirrently resides) a set 
of amendments  to SCS CSHB 1 2 8 (Res). Collectively, this 
package confirms existing oil and gas lease sale practices, 
confirms e x i stin g coastal consis t e n c y  d e t e rminati on 
practices, and ratifies Oil and Gas Lease Sale 50. This 
package is necessary to avoid the serious adverse 
consequences of the Alaska Supreme Court's decision in
Trustees for A l a s k a  v. State of A l a s k a , ____ P . 2d ____ (Op.
No. 3537; March 16, 1990). The three items will be
discussed separately below.

Amend m e n t s  to SCS CSHB 1 2 8 (Res):

The p r o p o s e d  amendments to SCS CSHB 1 2 8 (Res) respon d to the 
court's h o l d i n g  that the "best interest finding" for Oil 
and Gas Lease Sale 50 (Camden B a y ) , required by 
AS 38.05.035(e), failed to consider the environmenta l 
safety of t r a n sportati on facilities should the Arctic 
National W i l dl ife Refuge (ANWR) remain unavailab le for 
s h ore-base d support facility siting under federal law. The 
d ecision ove rlooks the fact that the b e s t - i n t e r e s t  finding 
did address transportation to the extent feasible at the 
time of the lease sale, i n c o rporating suggestions from, 
among others, the Department of Enviro n m e n t a l  Conser vation 
(DEC) and the Departme nt of Fis h and Game (ADF&G) . To the 
extent that the court engrafted a new requirement onto the 
b e s t - i n t e r e s t  statute —  to require the Depart m e n t  of 
N a tur al Resources (DNR) to undertake a detailed  study of 
h y p othetic al d e velopment and tr ansp o r t a t i o n  scenarios and 
their feasibility —  it is at odds w i t h  federal p- -..cedent 
and the court's own reasoning. With regard to federal 
environme ntal impact statements for oil and gas lease 
sales, a federal court of appeals recently observed,
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q u o t i n g  an earl ier federal case:

To r e quire a c umulative EIS at the leasing stage 
. . . w o u l d  be tantamount to "demanding that the
D e p a r t m e n t  specify the p r o b a b l e  route of a
hi g h w a y  that may never be bu ilt from points as
yet u n k n o w n  to other points as yet unknown over 
terrain as yet uncharted in c o n f o r m i t y  with state 
plans as yet undrafted. A m o r e  speculative 
ex e r c i s e  can hardly be imagined."

The federal c ourt concluded that such an exercise would 
"result in a gross m i s a l l o c a t i o n  of resources." Park
C ounty Resour ce Council, Inc. v. United  States Department 
of A g r i c u l t u r e , 817 F.2d C09, 624 , and 623 (10th Cir.
1987). Moreover, the A laska S u preme  Court's opinion 
re g a rding Sale 50 realized that econom ic feasibility of 
eventua l p r o d u c t i o n  need not be a s s u r e d  in advance for the
lease sale to be in the best inter e s t  of the state. The
same is true of the feasibilit y of any transportation  
system: the lessee bears the risk of designing and
o b t a i n i n g  appr oval for anv future, t r a n s p o r t a t i o n  facilities 
under laws applic a b l e  at the time of any production.

This set of amendmen ts expressly iden tifies the subjects
that D N R  m u s t  discuss in an oil and gas b e s t-i nterest
finding by setti ng out the c o m plete list of factors that 
m u s t  b e  addressed. The legislation  is intended to p reclude 
a court  from d e t e r m i n i n g  the " important  factors" that must 
be addressed b e f o r e  the e x e c u t i v e  d e c i s i o n  is made 
c o n c e r n i n g  w h e t h e r  an oil and gas lease sale is in the best 
interest of the state. It is further intended to make 
clear that specul a t i o n  conce r n i n g  future activities that 
w o u l d  be subject to independent p e r m i t t i n g  requ irements is 
not n e c e s s a r y  at the time of the lease sale decision. By 
specifying that only "reasonably f orese eable cumulative 
effects" be discussed, it is i n t ended  that D N R  ne ed not 
speculate c o n c e r n i n g  the location and size of discoveries, 
the e c o nomic feasib i l i t y  of u l t i m a t e  development, the 
t e c h n o l o g i c a l  f e a s i b i l i t y  of p r o d u c t i o n  or transportation, 
future e n v i r o n m e n t a l  or other laws that m a y  apply at the 
time of any future development, or other such factors that 
cannot r e a s o n a b l y  be foreseen at the time of leasing.

These c h a nges  w i l l  have two salutory e f fects on the state's 
leasing program. First, they will reduce the uncerta inties 
that n o w  int erfere w i t h  the e f f i c a c y  of the state's 
five-year leasing program. The legislature, DNR, and 
p o t e n t i a l  lessees w o u l d  have m o r e  a ssurance that lease 
sales w o u l d  be less subject to judicial interference. 
Second, b e c a u s e  the amendments c o n f o r m  to existing 
practices, the bill will obviate the need for an increased 
a p p r o p r i a t i o n  to m a k e  even m o r e  e x t e n s i v e  and specialized 
b e s t - i n t e r e s t  findings. (The finding in L ease Sale 50 was
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89 pages long, and was based on a record more than ! 1,000 
pages long.) If h y pot hetical d e v e l o p m e n t  and
t r a n sportation systems and their risk m u s t  be analyzed, DNR 
would need a greatly expanded budget for condu c t i n g  the 
best-in terest fir.-’.ngs, and the D e p a r t m e n t  of Law would 
need a larger budget to advise and defe nd a g ainst the 
inevitable challenge s based upon c o n trary speculations.

Bill on Coastal C o n s i s t e n c y  D e t e r m i n a t i o n  S tatutes

The prop osed a men dments to AS 44 .19.145 (a) (11) and 
AS 44.19.152 are necessary to c o n f i r m  e x i sting procedur es 
for issuance of coastal c o n s i s t e n c y  de term i n a t i o n s .  In its 
opinion, the court held that, b e c a u s e  Lease Sale 50
involved more than one lease, A S  44 . 19. 145 (a) (11) required 
the Divis ion of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) to conduct 
an indep endent review and r ende r the coastal  zone 
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  for the lease sale, 
notv/ithstanding the fact that s t a t u t o r y  r e s p o n s i b i l i t y  for 
holding the lease sales is v ested in a single a g ency (DNR). 
Given the fact that DEC, ADF&G, and the North Slope Borough 
all agreed w i t h  D N R  that the lease sale is c o n s i s t e n t  with 
the applicab le plan, r e q u i r i n g  DGC to render the
de t e r m i n a t i o n  in such a case w o u l d  add no extra
protections, w h i l e  c r e ating u n n e c e s s a r y  bureaucracy.

The opinion also suggests that in those cases w h e r e  DGC
must render a c o n s i s t e n c y  determination, it mu st c o n d u c t  an 
independent r eview of the sub st a n t i v e  issues. This is 
contrary to the common m e a n i n g  of the term "render," and 
inconsistent w i t h  existing, l o n g - e s t a b l i s h e d  a d m i n i s t r a t i v e  
practices. C o n s i s t e n t  w i t h  its basi c charge to coord i n a t e  
the r e s o u r c e  agencies to "avoid duplicatio n" 
(AS 44.19.145(d)(1)), DGC has always v i e w e d  itself as a 
coordi n a t i n g  agency, w i t h o u t  the staff or a u t h o r i t y  to 
t r a n s f o r m  itself into a separate p e r m i t t i n g  agency. Here, 
DNR, DEC, ADF&G, and the N o r t h  Slope B o r o u g h  a g reed that 
the lease sale w a s  c onsis t e n t  w i t h  the a p p l i c a b l e  coastal 
zone m a n a g e m e n t  plan. For D G C  to m a k e  an i n dependen t 
judgment w o u l d  require a v a s t l y  e n l a r g e d  a p p r o p r i a t i o n  to 
hire m o r e  p e r s onnel (especially h i g h - c o s t  e m p l o y e e s  w i t h  
s p eci alized technical qualifications) w h e r e  the resource 
agencies and their tech nical staffs have a l r e a d y  agreed 
that a p r o j e c t  is consistent. F a ilure to pass  the bill 
would result in a needless w a s t e  of state resources, whi le 
creating bure au c r a t i c  d e l a y  —  results  c o n t r a r y  to the 
fundamental purpo s e s  of OMB.

Finally, the bill w o u l d  avoid delays in m a k i n g  coastal 
consis t e n c y  d e t e r m i n a t i o n s  for p r o j e c t s  r e g u lated b y  all of 
the resource agencies -- DNR, DEC, and ADF&G. Such delays 
w ould impair projects under eac h r e s ourc e agency's laws 
p e n d i n g  the creation of suf fic i e n t  DGC staff t o  handle 
DGC's n e w  r e spon sibilities under the court's opinion.
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Hill to Ratify Sale 50:

The other bill would ratify Oil and Gas Lease Sale 50. The 
court did not i nvalidate the sale, the state has filed a 
p e t i t i o n  for rehearing, and remand proc ee d i n g s  could very 
well result in the ev entual affirm a t i o n  of the sale. 
Nevertheless , consi d e r a b l e  u n c e r t a i n t y  and delay are 
inevit able w i t h o u t  e xpedi t i o u s  r a t i ? i c a t i o n . Plain tiffs 
have a l r eady asked the Supreme C ourt to "clarify" its 
d e c i s i o n  by d e c l a r i n g  the leases invalid, have sought an 
injuncti on against current, ongoing e xploration  under a 
lease in the sale area, and are certain to fight any 
a f f i r m a t i o n  of the lease sale in both a dmini s t r a t i v e  and 
judicial fora.

This lease sale was planned in ac cordance w i t h  the 
l e g i slature's p r e s c r i b e d  five-year public planning process, 
starting in 1981. The sale was held almost three years 
ago. E x t ended u n c e r t a i n t y  would result in d i v e r s i o n  of 
a d m i n i s t r a t i v e  and legal resources from other projects, and 
e x p l o r a t i o n  w i t h i n  the sale area would be chilled or 
stopped. If the sale is u l t i m a t e l y  c a n c e l e d  or 
invalidated, the state m i g h t  have to refund bonus bids 
($6.6 million) and rents, half of w h i c h  have been deposited 
in the P e r m anent  Fund, and could p o s sibl y be liable for 
e x p l o r a t i o n  e x p e n d i t u r e s  and the value of any discove ry 
that m i g h t  be m a d e  before cancel l a t i o n  or invalidation. 
One lessee has already spent about $50 m i l l i o n  expl oring a 
Sale 50 lease.

Therefore, in light of the very serious p ract i c a l  and 
financial r a m i f i c a t i o n s  of the c u r r e n t  situation, these 
b ills and the amendm e n t s  to SCg^CSjHB 128 (Res) are vital to 
t he state's best i n t e r e s t s , / a n d  J I urge your prom pt and 
favorable a ction on them. ( /

X s ' a m c e r e l y J

'Steve Cowper 
G o v e r n o r  //
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STEVE COW PER
S  T  -V T  E  C> r  A  L A  S  K  A

c p . - i c s  o f  f « E  n a v E n N n n  ,J v  x K A «:
Ma y  4, 1990

The H o n o r a b l e  Sam Cotten 
S p e a k e r  of the A lask a State House 
P.O. Box V 
Juneau, AK 99811

Dear Sam:

As you m a y  be aware, becau se of a r e c e n t  A l a s k a  Supreme 
C o u r t  r u l i n g  the State will now be r e q u i r e d  to have  the 
D i v i s i o n  of G o vernm ental C o o r d i n a t i o n  (DGC) coord i n a t e  
c o n s i s t e n c y  reviews for d e v e l o p m e n t  p r o j e c t s  h a v i n g  two or 
m o r e  State r e s ou rce a g e n c y  permits (Enclosure I I ) . This 
r u l i n g  c o n f l i c t s  wit h the p r e s e n t  p e r m i t t i n g  regulations 
w h i c h  p r o v i d e  for DGC c o o r d i n a t i o n  o n l y  for p r o j e c t s  whic h 
r e q u i r e  p e r m i t s  from two o r  m o r e  a g e n c i e s  (Enclosure I I I ) . 
As the S t a t e ' s  permit t i n g  r e g u l a t i o n s  have b e e n  utilized 
s u c c e s s f u l l y  for six and one half years, the A d m i n i s t r a t i o n  
has s u b m i t t e d  l egislation (SB 540, HB 592.) w h i c h  amends 
AS 4 4 . 1 9.145 to ma-tch the 6 A A C  50.030 regul ation.

SB 540 has p a s s e d  the Senate a n d  has b e e n  r e f e r r e d  to House 
R e s o u r c e s  (the only House r e f e r r a l ) . Unless SB 540 is 
enacted, m a j o r  delays will result in t h e  time r e q uire d for 
the S tate to process p e r m i t t i n g  r e v ie ws for n e a r l y  all 
p r o p o s e d  d e v e l o p m e n t  in the State. The A d m i n i s t r a t i o n  
st r o n g l y  urg es House p a s s a g e  o f  SB 540. P l e a s e  call me or 
De n b y  L l o y d  if y o u  have  quest;' "" 1 ‘ is
appreciated.

E n c l o s u r e s

cc: H o u s e  Resources Co mmittee
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KZV J LlC S T E V E  C O W P E R ,  G O V E R N O R

OFFICE OF THE GOVERNOR

DIVISION O F  G O V E R N M E N T A L  C O O R D I N A T I O N /
P.O. BOX AW
JUNEAU. ALASKA 99811-0165 
PHONE: (907) 465-3562

May 3, 1990

TO: House Re sources Committee

FROM: R ob ert L. Grogan, D i v i s i o n  of G o v e r n m e n t a l  Coordination

SUBJECT: B a c k g r o u n d  documents for C o m m i t t e e  consi deration o f
SB 540

CONTENTS

I. 4/25/90 m e m o  to House Re sources C o m m i t t e e  reg arding fiscal 
impacts r e l a t e d  to a recent A l a s k a  Supreme Court ruling

II. The fourth p o i n t  of the Court's decision

(a) page 16 - language o " e x i s t i n g  statute

(b) page 18 - Court's d e c ision

III. 6 A A C  50.030, State p e r m i t t i n g  r egul ations

IV. P e r m i t  r e f o r m  article by Thomas Gallagher, A g r o b o r e a l i s , 
U n i v e r s i t y  of A l a s k a  Fairbanks, Januar y 1990

01-A35LH
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OFFICE OF THE GOVERNOR

DIVISION O F  G O V E R N M E N T A L  C O O R D I N A T I O N

S T E V E  C O W P E R ,  G O V E R N O R

P.O. BOX AW
JUNEAU. ALASKA 99811416S  
PHONE: (907) 46S-3562

A p r i l  25, 1990

TO: House R e s o u r c e s  C o m m i t t e e

SUBJECT: F i s c a l  Impacts  R e l a t e d  to SB 5 4 0 / H B  592

Due to a r e c e n t  court opinion, the S t a t e  w i l l  be r e q uire d to h a v e  
the D i v i s i o n  of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) c o o r d i n a t e  the 
c o n s i s t e n c y  r e v i e w s  o f  all d e v e l o p m e n t  p r o j e c t s  r e q u i r i n g  two or 
m o r e  p e r m i t s as o p p o s e d  to p r o j e c t s  r e q u i r i n g  permits from two or 
m o r e  a g e n c i e s, as has b e e n  the case p r e v i o u s l y  and as p r e s e n t l y  
e xist s in re gulation. In r e s p o n s e  to the opinion, the A d m i n i s­
trat i o n  has r e q u e s t e d  p a s s a g e  of SB 5 4 0/HB  592 w h i c h  seek to 
m a i n t a i n  the status quo. In the e v e n t  SB 5 40/H B 592 do not pass, 
a s u b s t a n t i a l  i n c r e a s e  to the D G C  p r o j e c t  r e v i e w  b u d g e t  w i l l  b e  
n e e d e d  if the Sta te is to m a i n t a i n  p r e s e n t  c o n s i s t e n c y  review 
timefra mes. The S t a t e ' s  three r e s o u r c e  a g e n c i e s  are p r e s e n t l y  
p r o j e c t i n g  an a d d i t i o n a l  1,500 p r o j e c t s  r e q u i r i n g  DGC c o o r d i n a­
tion. DGC's c u r r e n t  a n n u a l  w o r k l o a d  c o n s i s t s  of a p p r o x i m a t e l y  
500 projects. U s i n g  the se p r o j e c t i o n s ,  the court's opinion 
e s s e n t i a l l y  t r i p l e s  the c u r r e n t  D G C  w o r k load.

P r o j e c t e d  fiscal i m p a c t s  follow:

D I V I S I O N  OF G O V E R N M E N T A L  C O O R D I N A T I O N  —  P ERMIT C O O R D I N A T I O N

FY 91 G o v e r n o r ' s  B u d g e t  FY 91 P r o j e c t e d  Budget

100 777 .5 2,332.5
200 19.5 58.5
300 46.3 138.9
400 0 0
500 0 0
T O T A L 843 .3 2,529.9
PFT 14 .5 43.5

If the L e g i s l a t u r e  fails to pass SB 540/HB 592 and also does n o t  
a p p r o p r i a t e  a d d i t i o n a l  funding r e q u i r e d  to d e a l  w i t h  the i n c r e a s e d

0UA35LH
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worklo ad, m a j o r  d e lays in project r e v i e w  time for v i r t u a l l y  all 
p r o p o s e d  d e v e l o p m e n t  in the State w i l l  result.

Sincerely,

R o b e r t  L. G r o g a n  
D i r e c t o r

cc: Denb y Lloyd, O f f i c e  of the G o v e r n o r ,  J u n e a u
Bob Evans, O f f i c e  of the Governor, J uneau 
C o m m i s s i o n e r  Collinsworth, D F G , J u n e a u  
C o m m i s s i o n e r  Gorsuch, DNR, J u n e a u  
C o m m i s s i o n e r  Kelso, DEC, J u n e a u  
A l i s o n  Elgee, D i v i s i o n  of B u d g e t  Review, J u n e a u



Has the State C o m p l i e d  w i th the ACMP C0r . s i s t5 r . c v  
R e q u i r e m e n t ? “ " ‘=— — —

The Al aska Coas tal M anagement P r o g r a m  ( " A C M P " ), AS

4 6.40. 0 1 0 - 2 1 0 ,  protects n u m e r o u s  environ mental and cultural 

v a l u e s  in Alaska's coastal zone. AS 46.40.020 . See Har.mcr.ri v. 

N o r t h  Slone B o r o u g h , 645 P . 2d 750 , 761 (Alaska 1982). W h e n  a

p r o j e c t  requ ires two or more state  or federal permits, leases, or 

au t h o r i z a t i o n s ,  the Office o f  Manage ment and Budget  (OMB) m u s t  

r e n d e r  a finding as to w h e t h e r  the project is c o n s i s t e n t  w i t h  the

ACMP. AS 44 . 19. 145 (a) (11);10 6 AAC 50.010(1) (B). In this case,

ho w e v e r ,  D N R  p e r f o r m e d  the c o n s i s t e n c y  review. Trust ees c o n t e n d  

that this was error, and r e q u e s t  a remand so that OMB nay m a k e  

the r e q u i r e d  finding.

The state makes two arguments. First, that Sale 50 is 

not a p r o j e c t  that requires  multiple permits, leases, or

I V .

10. AS 4 4 . 1 9 . 1 4 5 ( a ) (11) provides:

(a) T h e  office shall 

• • ♦ •

(11) render, or. b e h a l f  of the state, all 
federal c o n s i s t e n c y  d e t e r minations ar.d 
c e r t i f i c a t i o n s  a u t h o r i z e d  b y  16 U.S.C. 1455 
(§ 307, C o astal Zone M a n a g e m e n t  Act o f  1972) , 
and a c onclusi ve state c o n s i s t e n c y  
d e t e r m i n a t i o n  when a p r o ject requires twp or 
m o r e  state or federal permits, leases, or 
a u t h o r i z a t i o n s .
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to tne OMB

a u t h o r i s a t i o n s . Rather, it a r g u e s  that the sale only requires 

DN'R’s b e s t - i n t e r e s t s  finding, and thus is not sub-ject 

c o n s i s t e n c y  review process.

The state's argument con flicts w i t h  the plain m e a n i n g  

of the regulations and statut e at issue. O M B 's regulation 

r e q u i r e s  that it render the concl u s i v e  ACMP c onsist ency 

d e t e r m i n a t i o n  when a "project" requires two o r  m o r e  state or 

federal permits. 6 AAC SO.010(1) (B). The tern "project" apolies 

to an a c t i v i t y  which requires the issuance of one or more state 

permits. 6 AAC 50,190(14), T h a  term "permit" includes leases. 

6 A A C  50.150(13). Sale 50 c o n t e m p l a t e d  issui ng 35 leases and 

thus falls within 6 AAC 50.010(1) (B) .

Second, the state argues that, p u r s u a n t  to O M 3 ’s 

r e g u l a t i o n s ,  OMB could delegate the c o n s i s t e n c y  d e t e r m i n a t i o n  to 

DNR, 6 AAC 50.030(b) provides that a resource a g e n c y  (such as 

DNR) shall coordinate  the c o n s i s t e n c y  r e v i e w  and make the 

c o n s i s t e n c y  d e t e r m i n a t i o n  when the project r e q uire s the p e r m i t s  

o f  o n l y  a single state agenc y. T r u s t e e s  c h a l lenge this 

r e g u l a t i o n  as .invalid on the g r o u n d s  that it c o n f l i c t s  w i t h  AS 

44.19. 145 (a) (11) .

To be valid a r e g u l a t i o n  must be c o n s i s t e n t  with the 

a u t h o r i z i n g  statute and r e a s o n a b l y  n e c e s sarv to c a r r y  out the 

s t a t u t e ' s  ouroose. AS 4 4 . 6 2 . 0 3 0 . ^  An a d m i n i s t r a t i v e  'acer.cv's

11. A two-step a n a l y s i s  is used in a s s e ssi ng the

(Footnote Continued) 3 5 7 3



i n t e r p r e t a t i o n  c: its own r e g u l a t i o n  is normall y gi van effect:

unless plain ly e r r o n e o u s  or inconsistent with the regulation.

T u n l e y  v. M u n i c i p a l i t y  o f  A n c h o r a g e  School O i s t ., 631 P . 2d 67,

78, n . 30 (Alaska 1981); State, Deo't of Hicrhwava v. G r e e n , 586

P . 2d 595, 602 n.21 (Alaska 1978), As Sale 50 is a project which

requires two or more state leases, the plain language of AS

44. 19. 145 (a) (11) c l e a r l y  requi res that OMB p e rform a c onsis t e n c y

r e v i e w  o f  the s a l e . 1“ The statute leaves no room for an

e x c e p t i o n  for projects i n v o l v i n g  only one agency. We conclude,

therefore, that OMB m u s t  r e n d e r  a consis t e n c y  d e t e r m i n a t i o n  in 13
this case.

V .
Tr u s t e e s  had a fair o p p o r t u n i t y  to c o mm ent on DNR's 

f i ndi ng that Sale 50 was in the state's best interests. However, 

DNR's F i n a l  F i n d i n g  is d e f i c i e n t  in that it did not r e v i e w  the 

e n v i r o n m e n t a l  probl e m s  a s s o c i a t e d  w i t h  oil t r a n s p o r t a t i o n  from

(Footnote Continued)

v a l i d i t y  of an a d m i n i s t r a t i v e  regulation. First, the court looks 
to w h e t h e r  the r e g u l a t i o n  is c o n s i s t e n t  w i t h  and r e a s o n a b l y  
n e c e s s a r y  to c a r r y  out the p u r p o s e s  of the a u t h o r i z i n g  statute*. 
Second, it m u s t  be d e t e r m i n e d  w h e t h e r  the r e g u l a t i o n  is 
r e a s o n a b l e  and not arbitrary. C h e v r o n  (J.S.A. v. L e P e s c h e , 663 
P . 2d 923 , 926 (Alaska 1983); K e X l v  v. Zamarello, 486 PI 2d 906, 
911 (Alaska 1971). Here, w e  are c o n c e rned wi th o n l y  the firsc 
Stsp. ,

„ 12. See foot note 10, s u p r a .

13. B e c a u s e  w e  r e m a n d  for OMB's 
d e t e r m i n a t i o n ,  we need not a d d r e s s  T r u s t e e s  
c h a l l e n g e s .
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Register S9. April 1984 GOVERNOR'S OFFICE 6 AAC 50.010
6 AAC 50.050(2) the responsibility o f resource agencies to implement the A CM P by making conclusive con­sistency determinations for projects requiring the permit o f a single state agency and no federal permit, and to expedite their permit re­view procedures, to the extent permitted by law, by coordinating their own procedures with the consistency review o f a project. (Eff. 3/11/84, Reg. 89) Authority: Art. I l l , Secs. 1, 16 and 24, Alaska Const.A S  44.19.145(a)( 11)A S 46.40.100(a)6 A A C  50.020. F E D E R A L  C O N S IS T E N C Y  D E T E R M IN A T IO N S. The division o f govern­mental coordination (DGC) o f the office of management and budget will coordinate a consistency review and render a response concurring in or objecting to a federal con­sistency certification or determination which is required or authorized by sec. 307 o f the C ZM A . D G C  will coordinate the review in the manner provided in this chapter and will render a response in the time and manner prescribed in the C Z M A  or in the regulations implementing that A ct. (Eff. 3/11/84. Reg. 89)Authority: A S 44.19.145(a)( 11)6 A A C  50.030. ST A T E  PERM IT CO N SIS­T E N C Y  D E T E R M IN A T IO N S, (a) D G C  will coordinate the review and render a determina­tion for a project which requires the permits o f two or more state agencies or a federal permit, in the manner provided in this chapter.(b) A  resource agency shall coordinate the consistency review and render a conclusive con­sistency determination for a project which re­quires only the permits o f a single state agency and no federal permit. The agency shall co­ordinate the review and render its determina­tion in the manner provided in this chapter.(c) D G C  will participate in a sLgle-agency con­sistency review in the same manner as the other resource agencies participate. D G C  will also, on request o f the coordinating agency, act as a facilitator to attempt to resolve any disputed issues. I f  the project includes a disposal o f in­terest in state land, D G C  will either concur in the determination or require modifications necessary for its concurrence.

(d) D G C  will, in its discretion, at any time, with reasonable notice, review the consistency review procedures, files, or decisions o f a co­ordinating agency. (Eff. 3/11/84, Reg. 89)Authority: Art. I ll , Secs. 1, 16 and 24, Alaska Const,A S 44.19.145(a)( 11)A S 46.40.100(a)6 A A C  50.040. P R E A P P L IC A T IO N  A S S IS T ­A N C E . D G C  will, on request, assist a potential applicant for a state permit for a project by pro­viding and explaining the coastal project ques­tionnaire and the consistency review process as described in 6 A A C  50.070, identifying persons to contact in other state or federal agencies, de­termining the scope o f activities which com­prise the project, and providing any other assist­ance or information at its disposal tc facilitate review and approval o f the applicant's proposed project. A  resource agency shall, on request, pro­vide similar assistance and shall aiso provide application forms for its own permits. D G C  and all resource agencies will attempt to regularly in­form each coastal resource district o f proposed projects which may have significant and direct impacts on that district. (E ff. 3/11/84, Reg. 89) Authority: Art. I l l ,  Secs. 1, 16 and 24, Alaska Const.A S 44.19.145(a)(l 1)A S 46.40.100(a)6 A A C  50.050. E X P E D IT E D  R EV IEW  B Y  C A T E G O R IC A L  A P P R O V A L  A N D  G E N E R A L  C O N C U R R E N C E  D E T E R M IN A T IO N S , (a) The consistency review o f a project will be expedited as provided in (b) or (c) o f this section if  the project meets the requirements o f  one o f those subsections.(b) A  project which requires one or more state or federal permits, each o f which appears on the list published under (e) o f this section listing permits which have been categorically approved by D G C  as being consistent with the A CM P, is considered to have been conclusively determined by D G C  to be consistent with the A CM P. A  pe:- mit will be categorically approved if  D G C  de­termines that the activity authorized by the permit will have no significant impact in the coastal zone.(c) A  project which requires one or more state or federal permits not categorically approved as



Permit Reform in Alaska’s Coastal Zone
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Thomas J. Gallagher *During the 1970s the number of proposals for development and the number of federal and state permits required for development increased dra­matically in Alaska. The large number of projects and permits overloaded agencies (Environmental Protection Agency 1982). Permit applicants complained about delays and conflicting directives from agencies (Mueller, 1983).Tvvofactorsaggravated theprobleminthecoastal zone. First, many oil industry projects, as well as public works projects funded by oil revenues, were proposed in the coastal zone. And second, coastal resources and coastal communities were given special status by the Alaska Coastal Management Act (ACM A) of 1977. The A C M A  established broad goals for protection of coastal resources and established 33 coastal districts (Figure 1) to implement coastal management plans. Once a coastal plan was completed and approved, the district assumed the right to review projects within its boundary that required state or federal permits.* Associate Professor of Regional and Land Use Planning, School of Agriculture and Land Resources Management, University of Alaska Fairbanks.

The coastal district review was important. State and federal agencies could not issue a permit until a project was found consistent with the coastal plan. Under state code, however, the state agency that issued a per­mit, after consultation with the coastal district, wrote the consistency review. Often districts and agencies did not agree on whether a project was consistent with the plan. Additional confusion occurred on projects that required permits from more than one state agency. In this situ­ation each agency wrote its own consistency review. When these reviews did not agree, all parties—appli­cant, coastal districts, and agencies—were frustrated.In 1984, increasing conflict among the players persuaded Governor Sheffield to establish a new coordi­nation agency, the Division of Governmental Coordina­tion (DGC). That same year, the legislature passed regulations (6 A A C  80, 85) that created a process to streamline permit review in the coastal zone. The D G C  was appointed the process manager. Since 1984, the D G C  has guided over 2500 projects through the process. This study presents an evaluation of the process by those who have participated most closely in the new process: project applicants, state agency staff, and coastal district staff.
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Figure 1. A laska ‘s coastal zone districts and coastal zone boundaries (approximate).
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Consistency Review ProcessThe new process, -'ailed the "consistency review process," coordinates the coastal district review with state and federal permit reviews. Under the new proc­ess, when a project requires a permit from more than one state agency, the D G C  writes the consistency determina­tion. (For projects that involve only one permit, the permitting agency writes the determination.) The D G C  mediates discussion among state agencies so that the state has one position toward a project. The agency also coordinates applicant and agency interaction with fed­eral agencies. The new process does not change the criteria either state or federal agencies use to evaluate projects.The process provides a timetable for the review and a deadline for state agencies to issue permits (Table 1). State agencies must issue their permit(s) not later than 30 days after an application is submitted, or 50 days if a permit requires a public hearing. Once the D G C  issues a positive consistency review, agencies must issue their permits within five calendar days. Federal agencies are not obligated to follow these deadlines, but neither they, nor state agencies, may issue permits if the D G C  issues a negative determination. If an applicant, the coastal district, or an agency is dissatisfied with the D G C 's determination, there is a rapid appeals process to the commissioner level.D G C  plays several key roles in the process. Staff members guide applicants in completing the permit applications and manage the calendar of activities and deadlines. The D G C  also serves as the clearinghouse for information flowing between applicants, agencies, and coastal districts. In addition, the agency keeps the pri­mary set of project records.Application of the process is limited in several ways. It does not apply outside Alaska's coastal zone, th? boundary of which is established by each coastal district, as it prepares its coastal management plan. The process also does not apply to mining projects, which go through a separate "tri-agency application" developed specifically for mining. Projects that have a "de mini­mus" impact or require only a standard condition of approval, as determined by D G C , are given "categorical approval" and do not go through the process.The D G C  has guided about 500 projects through the process each year since 19S4. About 100 projects each year have received categorical approval. O f those proj­ects that enter the process, less than 10 percent are with­drawn by the applicant. Although no data is kept on reasons for withdrawal, reasons apparently range from changing business conditions to obvious inability to meet permit criteria. O f  those projects that proceed through the process over 99 percent receive a positive determination. This high rate occurs in part because

most projects are modified in location, design, construc­tion detail, or operation as they move through the proc­ess. The high rate of positive determinations is consis­tent with that found in other states (Lowry and Eichen- berg 1986).MethodsPeople interviewed for this study were from three groups: applicants, coastal district staff, and state agencystaff. Applicants were classified intofourgroups: small businesses, large business, local government, and state/federal agencies. Ten applicants were selected from each group. For coastal district staff, 17 of the 33 liaisons to D G C  wereselected. And forstateagencystaff, 17 of 32 liaisons to D G C  were selected. All selections were random.Interviews were conducted, in June of 1988, with people associated with the process in the 1987/88 fiscal year. In that fiscal year, 468 projects went through the process. The 74 interviews were conducted by tele­phone. Each interview involved asking the person to respond to 12 statements and one question. The re­sponse scale for statements was: 1 = strongly disagree, 2 = disagree, 3 = neutral, 4 = agree, and 5 = strongly agree. The statements, in summary form, were:1. The process coordinates agency permits.2. The process helps involve local communities.3. The process helps identify participants' interests.4. The process helps develop better solutions.5. The process helps reduce conflict.6. The process helps applicants receive their federal permits.7. The process helps save us time and money.8. The process time-frame is acceptable.9. D G C  staff is knowledgeable and helpful.10. State permits are issued promptly.11. Federal permits are issued promptly.12. Alaska should keep the office/process.After each response, people were asked to add comments. The interview concluded with the question, "What are the strong points of the process and what would you change?" Responses were evaluated by calculating mean scores for each group and comparing differences in scores and comments, among groups.Results Table 2 presents the mean scores for the six groups. For this study, scores between 2.50 and 3.49 are referred to as "neutral." Lower scores are referred to as "disagree" and higher scores are referred to as "agree" (3.50 to 4.49) and "strongly agree" (greater than 4.50).Statement 1 concerned the primary goal of the permit reform, coordination of agency permits. All
46 Agroborealis



groups agreed that the process helps coordination of permits. Large businesses and local governments were particularly strong in their agreement. Comments made following this statement were uniformly positive, such as "without the process, permitting would be a night­mare." Statement 2 involved a primary goal of the A M C A , involving local communities more effectively in the decision process. A ll groups agreed with this state­ment except forstate/federal applicants who were neu­tral. Comments from coastal district staff were very positive, such as "before D G C , we were often left out." Comments made by applicants indicated that they felt communities were able to participate, but perhaps too much, thus increasing the number of changes to a proj­ect. Statement 3 addressed whether the process "helps to identify participants' interests and goals." All groups agreed with this statement. State liaisons had the trongest level of agreement, with one person comment­ing that the process "helps village people to understand agency policies."Statement 4, concerning "develops better solu­tions," received diverse scores. Stateagency staffagreed

that the process produced this value, but small business applicantsdisagreed. Comments from state agency staff indicated that they thought the process was valuable because it allowed changes lo be made in the project. Small business applicants, however, felt that the "new solutions might be more acceptable, yes; but better, no." Many applicants noted the additional cost of changes made during the review process.Statement 5 focused on whether the process "prevents or resolves conflict." All groups except small business applicants agreed with this statement. Com ­ments indicated that the process itself precipitated some conflict. One state agency staff noted that the process "causes problems and then solves them," and a small business applicant stated that the process "probably solves more problems than it creates."The value of the state-managed process in help­ing applicants receive their federal permits was ad­dressed in statement 6. O nly applicants were asked to respond to this statement and all agreed, although mar­ginally. The few comments received were positive, including one small business applicant who called the D G C  "the only helpful agency."Statement 7 considered two of the major reasons
30-day

Schedule

50-day

Schedule

S T E P D A Y D A Y

Pre-application meeting and other early contact. — —

"Day one."* 1 1

Applicant submits completed packet; D G C  distributes 

packet and review schedule to resource agencies and 

coastal districts.

1-2 1-2

Review period. 3-17** 3-34**

Last day to file request for more information through D G C . 15 25

Last day for request for public hearing and last date for 

verbal comments from agencies (must be followed in writing 

within 5 days).

34***

D G C  prepares "proposed determination," notifies applicant, 

agencies, and districts.

18-24 35-44

Last day for written statement requesting elevation to 

director level.

29 49

If a concensus is reached, consistency determination 

prepared and distributed.

30 50

Latest date for issuance of state permits. 35 55

Time period for elevation (appeal) to director level. 30-45 50-65

Time period for elevation to commissioner level. 45-60 65-80

* "Day One" begins w h e n  applications are complete.

** 10-day extension is provided in the "unorganized borough," areas without municipal government.

*** Coordinating agency must decide within 7 days whether to hold a public hearing. If so, the agency must provide 15-30 

davs of notice and provide s u m m a r v  of hearing 5 davs after.

Tab le 1. Timeline fo r Alaska consistency reviczc process.
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for permit coordination, time, and money. All groups, except st.ite agency staff who were neutral, agreed that the process saved them time and money. Comments were generally positive, including "75 percent ol appli­cants are helped, 25 percent are hurt," offered by a state agency staff person. A n d , "yes, especially time;" and "yes, because D G C  projects are seldom litigated" by several large businessapplicnnts. Several small business applicants commented that, although the D G C  process saved them time and money compared to acquiring permits by themselves, they scored this statement low because any expense for permits was excessive.Statement 8 raised the question of "the time frame is acceptable." All scores for this statement were neutral, except for coastal district contacts who agreed. Applicants uniformly felt the time line was too long, although one small business applicant noted that the process was "much better than in 1984." Applicants noted that the time frame was too slow given Alaska's short construction season, and that minor and emer­gency projects were often unnecessarily bound up in the process. A large business applicant commented that Alaska's time frame was irrelevant since federal agen­cies were so much slower tha t projects were delayed any­way. Coastal district contacts and state agency staff, on the other hand, often felt that the time frame was too short. Coastal district contacts argued that it was often difficult to "talk around the village" in the short review period. A nd , state agency staff noted that it was often

difficult for them to gather enough information to make a credible decision during the time frame.Statement 9, concerning the knowledge and hclptulnessof the I X X  staff, received the highest level of agreement in the study from applicants and coastal district contacts. All applicant groups strongly agreed with this statement. All comments were positive, or positive with a single criticism. This criticism was, particularly from state agency staff, that the D G C  staff lacked the technical knowledge they need to fully under­stand the projects. Still, the consensus of comments was that, without the staff, the "D G C  would be just another bureaucracy."Statements 10 and 11 provided an opportunity for those surveyed to compare the promptness of state and federal agencies in issuing permits, All groups agreed, except small businesses who were neutral, that "state permits are issued promptly." Many applicants commented that the D G C  process was still too long, but most added that it was much better than in 1984. All groups were neutral about the statement that "federal permits are issued promptly." A representative com­ment was, "look at what the feds are doing, or not doing— it's a mess compared to the D G C  process." The Corps of Engineers drew the most comments among federal agencies for delays. These comments are consis­tent with data that shows that state permits take an average of 10 days and federal permits take an average of 60 days following the consistency determination
Applicant Subgroups

Slate District Applicants Small Large Local Federal

Liasons Contacts (all) Business Business Government Agencies

(n = 17) <n = 17) (n = 40) (n = 10) (n = 10) (n = 10) (n = 10)

Statements

1."Coordinates agency permits" 3.94* 3.88* 4.00* 3.55* 4.33’ 4.20* 3.90*

2."Involves local communities" 3.94* 3.69* 3.61 3.60 3.66 3.87 3.28

3."Identifies interests and goals" 4.00* 3.86* 3.68* (a) 3.55 3.80* 3.70*

4."Develops better solutions" 3.70* 3.53 3.05 1.80 3.00 3.40 3.40

5. "Prevents or resolves conflict" 3.70* 3.56* 3.72* 3.40 4.00* 3.88* 3.50*

6."Helps applicants receive federal permits" na na 3.59 3.80’ 3.55 3.50* 3.50

7,"5aves time and m o n e y  (for entity)" 2.94 3.54 3.76 3.28 4.00* 4.14* 3.70

8,"Time frame is acceptable" 3.23 3.52 3.05 2.30 3.30 3.30 3.05

9."Staff is knowledgeable and helpful" 3.94* 4.41* 4.47* 4.50* 4.53* 4.50* 4.55*

10."5tate permits are issued promptly" 3.88* 4.00* 3.67* 3.40 3.62 3.70* 4.00*

11."Federal permits are issued promptly" 2.62 3.25 2.74 2.50 2.88 2.70 2.90

12."Alaska should keep the office/process" 4.18* 4.41* 4.33* 4.10* 4.44* 4.44* 4.40*

Likert-scale used; 1 = strongly disagree, 2 = disagree, 3 = neutral, 4 = agree, and 5 = strongly agree.

* significant at p < 0.05 level.

na not applicable.

(a) insufficient response, less than 6 of 10.

Tab le  2. Mean scores fo r statements by groups and subgroups. 
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(Division of Governmental Coordination, 1988).The last statement, "Alaska should keep the process,” generated high scores. All groups agreed with this statement, several with scores near the strongly agree mark. Comments were overwhelmingly positive, even among somebusinessapplicants who would rather have no permits (and even no government). At worst, the process was seen as a "necessary evil" or "redun­dant." At best, it was described as "working very well," "something to fall back on," and "very valuable for private applicants."The question about "the strong points of the process and what you would change" elicited a variety of responses. District contacts noted the value of the process by involving them early and giving them access to decisions. Several districts argued that the process reduces their need for staff. State liaisons noted the additional value of the process in "designing-out" prob- lemsand of providing a forum that generates consensus. Small business applicants enjoyed having a single con­tact person and found the extra "depository for records" valuable. Large businesses found value in forcing agen­cies to work with applicants, of resolving agency juris­dictional problems, and of organizing the process so that there were few opportunities for legal challenges based on procedural errors. Local government applicants re­sponded that the process ensures that agencies follow rules and uniformly apply standards. Like the coastal districts, local governments also thought the D G C  saved them from hiring additional staff. State and federal agencies recognized the value of D G C  staff as mediators and the value of the extra help during rush periods.District contacts asked for a readable guide­book, less jargon, a rational method for balancing values, training for their staff, extending the public review pe­riod, simplifying the process, and provision of extra funds to help them conduct their portion of the review. State liaisons wantedmoreconsiderationofotheragency time lines, more staff to coordinate with D G C , and federal legislation to force federal agencies to develop a comparable process. Applicants asked that D G C  be given more "clout" to control "radicals" (within agen­cies) and to "push" other agencies to complete their reviews as early as possible. They also asked that the time frames be shortened, that new processes be devel­oped for very short or very large projects, and that there be a better "fit" of the process to Alaska's short construc­tion season.ConclusionsThis study provides an evaluation of the D G C  process by people who are directly involved with the process. Those involved found the process to be success­ful in achieving its primary goals of coordinating per­mits and involving local communities. The process also produced other benefits, such as savings in time and

— -s-ac-
I

money, helping applicants receive their federal permits, reducing conflict, and developing better solutions. Par­ticipants in the survey also recommended a variety of changes to improve the program.Perhaps the most important change that could be made in the permit reform movement would be to bring federal agencies into the process. Although appli­cants receive their state permits rapidly, most projects were delayed by federal permits. The time benefits produced by the state process were lost because of Ihe lack of a comparable federal process. The potential for a joint state-federal review should be studied, Forsmall or common projects that involve liltlecoatroversy, the state's 30-dav process might be appropriate. For very large projects, such as major mines, a more comprehensive process, such as the Colorado Joint Review Process (Gallagher 1987), might serve to bring state and federal agencies together with local government and interest groups interested in such large projects. T h is s tu d y  provides ideas about the successes of the process and what might be changed. It also indicates the support the D G C  and process receive from its constituency. Am ong this constituency are many of Alaska's major industries including oil, timber and fishery corporations. Also important are local governments. The process helps local government in two ways, when they apply for permits and when they participate in the coastal district review. The benefits of the process are undefined, but apparently surpass the D G C 's  $950,000 budget (FY 1987/88).Alaska's process of permit reform is unique among the coastal states. It appears to be a particularly appropriate process in Alaska where environmental concerns demand strict adherence to permit require­ments, and where development concerns—such as the shortconstruction season—demand rapid decisions. This introductory evaluation suggests that the Alaska experi­ment in permit reform is working. JReferencesDivision of Governmental Coordination. 1988. Guide­
book in Coastal Zone Management. Division of Govern­mental Coordination, State of Alaska.Environmental Protectior. Agency. 1982. Stream lining the 
Environmental Perm itting Process: A survey o f State Re­
forms. U .S. Environmental Protection Agency, Office of Policy and Resources Management, Washington, D C.Gallagher, T. J. 1987. The Colorado, U S A , Joint Review Process: an Initial Evaluation of its Success as a Permit Reform. Environmental Management 11(2): 193-210.Lowry, K ., and T. Eichenberg. 1986. Assessing Intergov­ernmental Coordination in Coastal Zone Management. 
Policy Studies Review  6(2): 321-329.Mueller, E. W. 1983. Environmental Q ua lity  Regulation in 
Alaska. Environmental Services, Ltd., Juneau, Alaska.
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Alaska State Legislature
HOUSE RESOURCES COMMITTEE P.O. Box V State CapitolJuneau, Alaska 99811 (907)465-3715

C S  SE N A T E  B I L L  540 (R U L E S)L E T T E R  O F IN T E N T
It is the intent of the House Resources Committee to have the 
D i v i s i o n  of G o v e r n m e n t a l  C o o rdi nation and the State's resource 
a g e n c i e s  w o r k  w i t h  the C o m m itte e to review actions which  may affect 
s tate r e s o u r c e s  to d e t e rmine if the criteria u s e d  to require DGC 
i n t e r a g e n c y  c o o r d i n a t i o n  for proje ct r eview  should be modified.

It is also the intent that this Committee will reques t Legisl a t i v e  
B udget and A u d i t  to m a k e  a systematic r e view  of the state's 
p e r m i t t i n g  p r a c t i c e s  and to de termine if oil and gas leases and 
o t h e r  l arge scale dis posals of state p r o p e r t y  compel DGC permit 
coordination.

In the event this e f f o r t  concludes that additional activiti es 
r e q u i r e  DGC coordination, the admini s t r a t i o n  v/ill m o d i f y  the 
s t ate 's p e r m i t t i n g  regula t i o n s  to include them.

Davidson
C o - C h a i r
H o u s e  R e s o u r c e s  Committee

Co-Chair
House R e s o u r c e s  C o m m ittee



Trustees for ALASKA
A N on -P ro fit , Pub lic  In te re st, E nv ironm en ta l Law Firm

T e s t i m o n y  r e g a r d i n g  Senate Bill 540.

T r u s t e e s  for Alaska p r o poses the following language in place 
of that p r o p o s e d  in Senate Bill 4 B & £ 2 / 0 .

(11) render, on behalf of the state, all federal c o n s i s t e n c y  
d e t e r m i n a t i o n s  and c e r t i fi cations a u t h o r i z e d  by 16 U.S.C. 1456 (Sec. 
307, Coastal Zone M a nagement Act of 1972), and each [A] conclu s i v e  
state c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a proj ect requires (A) a permit 
or a u t h o r i z a t i o n  from two or m o r e  state resource agencies, [OR 
F E DER AL PERMITS, LEASES OR A U T H O RI ZATIONS] or (B) a sale, lease or 
other disposal of land or r e s o u rces by a state resource agency.

The changes would clarify that c o n s i s t e n c y  d e t e r m i n a t i o n  for 
p r o jects r e q u i r i n g  m u l tiple p e r m i t s  or a u t h o rizatio ns from a single 
a g enc y could be made by the r e s o u r c e  agency. Sales, leases or other 
d i s p o s a l s  of land or r esources w o u l d  r e q u i r e  a c onsi stency d e t e r m i n­
ation p r e p a r e d  by the Divis ion of G o v e r n m e n t a l  C o o r d i n a t i o n  ( D G C ) .

We concur w i t h  the arguments of the resour ce agencies that many 
projects r e q u i r i n g  m u l tiple  p e r m i t s  or authorizations, such as 
s tream c r o s s i n g  permits p r e p a r e d  by the Alaska De part m e n t  of Fish 
and Game (ADFG) , are u n l ikely to raise concerns from ei ther the 
public or other agencies. As a result, we see no reason to require  
DGC to make the consis t e n c y  d e t e r m i n a t i o n s  for these type/of a c t­
ivities .

We feel strongly, however, that d e c i sion s to lease or o t h e rwise 
d i spose of land should be the s u b j e c t  of consis t e n c y  d e t e r m i n a t i o n s  
p r e p a r e d  by DGC, w hich plays an i m p o rtant role as an ind epe n d e n t  
a gency which seeks to establish a c o n s ensus  of o p inion from among 
the effec t e d  re sou r c e  agencies.

D e c i s i o n s  to lease or o t h e r w i s e  d i spose of land are m u c h  more 
l ikely to e ffect  the r e s p o n s i b i l i t i e s  of agencies other than the 
D e p a r t m e n t  of N a tural Resources. R ecent oil and gas lease sales, 
for instance, hav e been the s u b j e c t  of comments by both A D F G  and 
the A lask a D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  ( A D E C ) . The 
public, as well, is much more l i k e l y  to be involved in a long term 
land use d e c i s i o n  than other s i n g l e  a g ency g overnment decisions.

It is important that DGC, r a t h e r  than an interes ted r e s o u r c e  
agency, p r e p a r e  and circulate the c o n s i s t e n c y  d e t e r m i n a t i o n s  for 
these long range and often c o n t r o v e r s i a l  decisions, since the 
d r aft er is the primary shaper of most of the ultimate decision. 
While d i s g r u n t l e d  agencies have the a u t h o r i t y  to elevate d e c i s i o n s  
to the d i r e c t o r  level or higher, a c c o r d i n g  to the federal agency 
with o v e r s i g h t  over the Alaska C o a s t a l  Manageme nt Program ( A C M P ) ,

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276-4244
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A p r i l  3, 1990

The H o n o r a b l e  Drue P e a r c e

Chair, S e n a t e  Spe cial C o m m i t t e e  on Oil and Gas 
A.laska State Senate 

P.O. Box V  
Juneau, A K  99811

D e a r  S e n a t o r  Pearce:

S u b j e c t : • S enate Bill 539, w h i c h  r a t i f i e s  State Oil and Gas Lease 
Sale 50.

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p p o r t s  this
bill. . The b i l l  is n e c e s s a r y  to avoid the s e rious a d v erse 
c o n sequenc es, b o t h  p r a c t i c a l  and financial, of the A l a s k a  Supreme 
C o u r t ' s  r e c e n t  d e c i s i o n  in T r u s t e e s  for A l a s k a  v. State of 
A l a s k a .

W h i l e  the state has filed a p e t i t i o n  for rehearing, and the court 
d i d  not i n v a l i d a t e  the sale, u n c e r t a i n t y  will c o n t i n u e  u n t i l  the 
c ourt acts on the p e t i t i o n  or the L e g i s l a t u r e  v a l i d a t e s  t h e  sale.

If the court u l t i m a t e l y  c a ncels the sale, the s t a t e  may n e e d  to 
r e f u n d  the $6.6 m i l l i o n  in Sale 50 b o n u s  bid s as w e l l  as -
e x p l o r a t i o n  c osts and the v a l u e  of any d i s c o v e r y  m a d e  in .the a r e a
(drilling has a l ready s t a r t e d  on one lease).' ; T:. . ‘ '* ■ • ' • • ' •i. . • * . • •• • . - •»; ► ' . 1  I
This bil l w i l l . p r o t e c t  the p u b l i c ' s  i n t ere st in r e s p o n s i b l e  oil 
a n d  gas e x p l o r a t i o n  and d e v e l o p m e n t  at C a m d e n  Bay. •

P l e a s e  let m e  or Oil and Gas D i r e c t o r  J i m  E a s o n  k n o w  if y o u  w o u l d  
like a d d i t i o n a l  i n f o r m a t i o n  a bout this matter. '•

Sincerely,

L e h n i e  Gorsucl 
C o m m i s s i o n e r
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T e s t imony r e g a rdi ng Senate Bill 540.

Tr u s t e e s  for Alaska proposes the following language in place 
of that p r o p o s e d  in Senate Bill 4 I/ & S V O .

(11) render, on behalf of the state, all federal c onsi stency 
d e t e r m i n a t i o n s  and certif ications a u t h o r i z e d  by 16 U.S.C. 1456 (Sec. 
307, Coas tal Zone Management Act of 1972), and each [A] conclusive 
state c o n s i s t e n c y  de term i n a t i o n  when a project requires (A) a permit 
or a u t h o r i z a t i o n  from two or more state resource agencies, [OR 
FEDERAL  PERMITS, LEASES OR AUTHORIZATION S] or (B) a sale, lease or 
other d i s posal of land or r e s o urces by a state resource agency.

The changes would clarify that cons i s t e n c y  d e t e r m i n a t i o n  for 
p rojects r e q u i r i n g  multiple p e r mits or a u t h orizations from a single 
agency could be made by the r e s o u r c e  agency. Sales, leases or other 
d i s p osals  of land or resources would r e q uire a consi s t e n c y  d e t e r m i n­
ation p r e p a r e d  by the Division of G o v e r n m e n t a l  Coordi n a t i o n  (DGC) .

We c o n c u r  w i t h  the arguments of the resource agencies that many 
projects r e q u i r i n g  multiple permits or authorizations, such as 
stream c r o s s i n g  permits p r e p a r e d  by the Alaska Departm ent of Fish 
and Game ( A D F G ) , are unlikely to r ai se concerns from either the 
public or other agencies. As a result, we see no reason to require 
DGC to make the co nsistency d e t e r m i n a t i o n s  for these type/of a c t­
ivities .

We feel strongly, however, that decis ions to lease or o t h e r w i s e  
dispose of land should be the subject of consistency de t e r m i n a t i o n s  
p r e p ared by DGC, which plays an i m p o r tant role as an i n dependen t 
agency w h i c h  seeks to esta blish a cons ensus of opinion from among 
the effec t e d  re source agencies.

D e c i s i o n s  to lease or o t h e r w i s e  dispose of land are m u c h  more 
likely to effec t the respon s i b i l i t i e s  of agencies other than the 
Depart m e n t  of Natural Resources. R e c e n t  oil and gas lease sales, 
for instance, have been the subjec t of comments by both A D F G  and 
the Alaska D epartment of E n v i r o n m e n t a l  C o nservati on ( A D E C ) . The 
public, as well, is much more likely to be involved in a long term 
land use d e c i s i o n  than other single agency government decisions.

It is important that DGC, rather than an interested resou r c e  
agency, p r e p a r e  and circulate the c o n s i s t e n c y  d e t e r m i n a t i o n s  for 
these long range and often c o n t r o v e r s i a l  decisions, since the 
drafter is the primary shaper of most of the ultimate decision. 
While d i s g r u n t l e d  agencies have the author ity to elevate d e c i s i o n s  
to the d i r e c t o r  level or higher, a c c o r d i n g  to the federal agency 
with o v e r s i g h t  over the Alaska Coastal M anageme nt Program ( A C M P ) ,

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276-4244
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such e l e v a t i o n s  are used "reluct antly" because "differences between  
agencie s m a y  be perceive d as u n d e s i r a b l e  i n t e r - a g e n c y  c o n f l i c t . " 1

The changes we propose would, in addition, p r e s e r v e  the in­
tegrity of the Alaska Supreme C o u rt's  ruling on M a r c h  16 that DGC, 
not DNR, shoul d have made the c o n s i s t e n c y  d e t e r m i n a t i o n  for Lease 
Sale 50. The legislatu re should think long and hard about c h a nging 
j u d i c i a l l y  impose d r e s p o n s i b i l i t i e s  which can be r e a dil y p e r f o r m e d  
by DGC. Thus, if changes are made, they should not be made r e t r o a c­
tive .

We thank you for the o p p o r t u n i t y  to submit this testi m o n y  on 
SB 540.

1 Draft E valuatio n of the ACMP, Office of Oc ean and Coastal 
R e s o u r c e  Management. U.S. D e p a r t m e n t  of Commerce, F e b r u a r y  13, 1990,
p. 11.
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■100 WILLCUCH3Y AVE. 
JUNEAU. ALASKA 99001-1706 
PHONE: (907 ) 465-2-100

A p r i l  3, 1990

The H o n o r a b l e  D r u e  P e a r c e

Chair, S e n a t e  Specia l C o m m i t t e e  on Oil and Gas 
A l a s k a  St ate Senate 
P.O. B o x  V  
Juneau, A K  99811

D e a r  S e n a t o r  Pearce:

S u b j e c t : • S enate Bill 539, w h i c h  ratifies State Oil and Gas Lease 
Sale 50.

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  s u p port s this
bill. . The bill  is n e c e s s a r y  to a void the serious advers e 
consequences , b o t h  p r a c t i c a l  and financial, of the A l a s k a  Supre me 
C o u r t ' s  r e c e n t  d e c i s i o n  in T r u s t e e s  for A l a s k a  v. State of 
A l a s k a .

W h i l e  the state has f i l e d  a p e t i t i o n  for rehearing, and the court 
d i d  not i n v a l i d a t e  the sale, u n c e r t a i n t y  will c o n t i n u e  until the 
court acts on the p e t i t i o n  or the L e g i s l a t u r e  v a l i d a t e s  the sale.

If the court u l t i m a t e l y  c a n c e l s  the sale, the state m a y  n e e d  to 
r e f u n d  the $6.6 m i l l i o n  in Sale 50 b o n u s  b i d s  as well as y. "  
e x p l o r a t i o n  c os ts and the v a l u e  of any d i s c o v e r y  m a d e ' i n  .the' a r e a  
(drilling has a l r e a d y  s t a r t e d  on one lease).- • : ; m

• “ r <• , • * • * , * ► * •  » . •• . • i'. ■ • .* . **''* . i .• * •  ■ • •. •* • •. * . _ <§i • .

This b i l l  w i l l . p r o t e c t  the p u b l i c ' s  i n t e r e s t  in r e s p o n s i b l e  oil 
and gas e x p l o r a t i o n  a n d  d e v e l o p m e n t  at C a m d e n  Bay. •

P l e a s e  let me or Oil and Gas D i r e c t o r  J i m  E a s o n  k n o w  if you w o u l d  
like a d d i t i o n a l  i n f o r m a t i o n  about this matter.

Sincerely,

Lellnie G o r s u c l u  
C o m m i s s i o n e r
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c c : C o m m i t t e e  M e m b e r s  

Bob Evans, L e g i s l a t i v e  Liaison 
Of f i c e  of the G o v e r n o r  

Denby Lloyd, Special S taff A s s i s t a n t  
O ffice of the G o v e r n o r
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M a r c h  30, 1990

T h e  H o n o r a b l e  T i m  Kelly 
P r e s i d e n t  of the Senate 
A l a s k a  State L egisl a t u r e  
P.O. B o x  V 
Juneau, AK 99811

Dear Mr. President:

U nder the a u t h o r i t y  of art. Ill, sec. 18, of the Alaska 
Const i t u t i o n ,  I am t r a n s m i t t i n g  two bills related to oil 
and gas lease sales and c o n s i s t e n c y  dete rminations. As 
p a r t  o f  this package, I am also t r a n s m i t t i n g  to the Senate 
F i n a n c e  C o m m i t t e e  (where the bill c u r r e n t l y  resides) a set 
of a m e n d m e n t s  to SCS C S H B  1 2 8 (Res). Collectively, this 
p a c k a g e  c o n f i r m s  e x i s t i n g  oil and gas lease sale practices, 
c o n f i r m s  existin', c o a stal c o n s i s t e n c y  d e t e r m i n a t i o n  
p ractices, and ratifies Oil and Gas L e a s e  Sale 50. This 
p a c k a g e  is n e c e s s a r y  to avoid t he serious adverse 
c o n s e q u e n c e s  o f  the A l a s k a  Supreme C o urt's d e c i s i o n  in
T r u s t e e s  for A l a s k a  v. S t a t e  of A l a s k a , ____ P . 2d ____ (Op.
No. 3537? M a r c h  16, 1990). The three items w i l l  be
d i s c u s s e d  s e p a r a t e l y  below.

A m e n d m e n t s  to SCS CSHB 1 2 8 (Res):

T h e  p r o p o s e d  amendmen ts to SCS CSHB 1 2 8 (Res) r e spond to the 
c o u r t ' s  h'olding that the "best i n t e r e s t  finding" for Oil 
and Gas/ L e a s e  Sale 50 (Camden Bay), r e q u i r e d  by 
AS 3 8 1 0 5 ;035 (e) , failed to consider the e n v i r o n m e n t a l  
safety of t r a n s p o r t a t i o n  facilities should the Arctic  
National)'' W i l d l i f e  R efu ge (ANWR) r e m a i n  u n a v a i l a b l e  for 
s h o r e - b a s e d  s u pport f a c i l i t y  s iting u n d e r  federal law. The 
d e c i s i o n’ o v e r l o o k s  the fact that the b e s t - i n t e r e s t  finding 
d i d  a d d r e s s  t r a n s p o r t a t i o n  to the e x t e n t  feasible at the 
time of the lease sale, i n c o r p o r a t i n g  s uggest ions from, 
a mong others, the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  
(DEC) and the D e p a r t m e n t  of Fish  and G a m e  (ADF&G). To the 
e x t e n t  t h a t  the cour t e n g r a f t e d  a new r e q u i r e m e n t  o n t o  the 
b e s t - i n t e r e s t  stat ute —  to require the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  (DNR) to u n d e rtake  a d e t a i l e d  study of 
h y p o t h e t i c a l  d e v e l o p m e n t  and t r a n s p o r t a t i o n  s c e n arios and 
their f e a s i b i l i t y  —  it is at odds w i t h  federal p r e c e d e n t  
and the c o u r t ' s  own reasoning. W i t h  regard to federal 
e n v i r o n m e n t a l  impact s t a t e m e n t s  for oil and gas lease 
sales, a federal cou rt of appeals recently observed,
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q u o t i n g  an earlie r federal case:

To require a cumul ative EIS at the leasin g stage 
. . . w o u l d  be t a n t a m o u n t  to "demanding that the
D e p a r t m e n t  specify the p r o bable  route of a 
hi g h w a y  that m a y  never be built from points as 
yet u n k n o w n  to other p o ints  as yet u n k n o w n  over 
terrain as yet u n c h a r t e d  in confor m i t y  w i t h  state 
plans as y e t  undrafted. A  more speculative  
e x e r c i s e  can  h a r d l y  be imagined."

The federal c ourt c o n c l u d e d  that such an exercis e would
"result in a gross m i s a l l o c a t i o n  of resources." Park 
C o u n t y  R e s ou rce Council, Inc. v. U n i t e d  States Depar t m e n t  
of A g r i c u l t u r e , 817 F.2d 609 , 624 , and 623 (10th Cir.
1987). M o r e o v e r  the A l a s k a  S u p r e m e  C o u r t ' s  opinion 
r e g a r d i n g  Sale 50 r e a l i z e d  that e c o n o m i c  f e a s i b i l i t y  of
ev e n t u a l  p r o d u c t i o n  need not be a s s u r e d  in a d vance  for the 
lease sale to bo in the best i n t e r e s t  of the state. The 
same is true of the f e a s i b i l i t y  of any t r a n s p o r t a t i o n
system: the lessee bears the r i s k  of d e s i g n i n g  and
o b t a i n i n g  a p p rova l for anv future t r a n s p o r t a t i o n  facilities 
u n d e r  laws a p p l i c a b l e  at the time of any production.

This set of a m e n d m e n t s  e x p r e s s l y  i d e n t i f i e s  the subjects 
that D N R  m u s t  d i s c u s s  in an oil and gas b e s t - i n t e r e s t  
f i n d i n g  by s e tting out the c o m p l e t e  list of factors that 
m u s t  be addressed. T h e  l e g i s l a t i o n  is inte nded to p r e c l u d e  
a c o u r t  from d e t e r m i n i n g  the " i m p o r t a n t  factors" that m u s t  
be a d d r e s s e d  b e f o r e  the e x e c u t i v e  d e c i s i o n  is made 
c o n c e r n i n g  w h e t h e r  an oil and gas lease sale is in the best 
i n t e r e s t  of the state. It is f u r t h e r  i n t ende d to make 
c l e a r  th at s p e c u l a t i o n  c o n c e r n i n g  future a c t i v i t i e s  that 
w o u l d  be subject to i n d e p e n d e n t  p e r m i t t i n g  r e q u i r e m e n t s  is 
not n e c e s s a r y  at the time of the lease sale decision. By 
s p e c i f y i n g  th at o n l y  " r easonably f o r e s e e a b l e  c u m u l a t i v e  
e f f ects" be discussed, it is i n t e n d e d  that D N R  n e e d  not 
s p e c u l a t e  c o n c e r n i n g  the l o c a t i o n  and size of d i s cover ies, 
the ec.onomic f e a s i b i l i t y  of u l t i m a t e  devel opment, the 
t e c h n o l o g i c a l  f e a s i b i l i t y  of p r o d u c t i o n  or trans p o r t a t i o n ,  
future e n v i r o n m e n t a l  or o t h e r  laws t h a t  may a p p l y  at the 
time of any future d e v e l o p m e n t ,  or o t h e r  such factors that 
c a n n o t  r e a s o n a b l y  be f o r ese en at the time of leasing.

T h e s e  c h a n g e s  will have  two s a l u t o r y  effects on the state's 
l e a s i n g  program. F i r s t  .aey w i l l  r e d u c e  the u n c e r t a i n t i e s  
t h a t  n o w  i n t e r f e r e  w i t h  the e f f i c a c y  of the state's 
f i v e - y e a r  l e as ing program. The legislature, DNR, and 
p o t e n t i a l  lessees w o u l d  have m o r e  a s s u r a n c e  that lease 
sales w o u l d  be less s u bject to judicial interference. 
Second, b e cause the a m e n d m e n t s  c o n f o r m  to e x i s t i n g  
p r a c t i c e s ,  the b ill w i l l  o b v i a t e  the n e e d  for an incr eased 
a p p r o p r i a t i o n  to m a k e  even m o r e  e x t e n s i v e  and s p e c i a l i z e d  
b e s t - i n t e r e s t  findings. (The f i ndin g in Lease Sale  50 was
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89 pages long, and was based on a record more than 11,000 
pages long.) if h y p o t h e t i c a l  d e v e l o p m e n t  ’.d
transp o r t a t i o n  systems and their risk m u s t  be analyzed, uNR 
would need a g r e a t l y  e x p anded  b udget for c o n d u c t i n g  the 
be s t - i n t e r e s t  findings, and the D e p a r t m e n t  of L a w  w o u l d  
need_ a larger b u d g e t  to a dv ise and d e f e n d  a g ains t the 
inevit a b l e  ch alle n g e s  b ased upon co ntrary speculations.

Bill on Coastal C o n s i s t e n c y  D e t e r m i n a t i o n  Statutes

The p r o posed amendm e n t s  to AS 44 . 19 . 145 (a) (11) and 
AS 44.19.152 are n e c e s s a r y  to c o n f i r m  e x i s t i n g  p r o c e d u r e s  
for i s s uance of c o astal c o n s i s t e n c y  de term i n a t i o n s .  In its 
opinion, the c o u r t  held that, b e c ause Lease Sale 50 
involved mor e than one lease, AS 44 .19 . 145 (a) (11) requir ed 
the D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) to conduct  
an i n d e p e n d e n t  r e v i e w  and render the c o a s t a l  zone 
m a n a g e m e n t  c o n s i s t e n c y  d e t e r m i n a t i o n  for the lease sale, 
no t w i t h s t a n d i n g  the fact that s t a t u t o r y  r e s p o n s i b i l i t y  for 
h o l d i n g  the lease sales is v e s t e d  in a single a g e n c y  ( D N R ) . 
G iven the fact that DEC, ADF&G, and the N orth S l o p e  B o rough 
all a g r e e d  with D N R  that the lease' sale is c o n s i s t e n t  w i t h  
the a p p l i c a b l e  plan, r e q u i r i n g  DGC to r e nder the 
d e t e r m i n a t i o n  in such a case w o u l d  add no e x t r a  
protections, w h i l e  c r e a t i n g  u n n e c e s s a r y  b u reau cracy.

The o p i n i o n  also suggests t h a t  in those cases w h e r e  DGC 
m u s t  r e n d e r  a c o n s i s t e n c y  d e t e rmi nation, it m u s t  c o n d u c t  an 
i n d e p e n d e n t  r e v i e w  of the s u b s t a n t i v e  issues. This is 
c o n t r a r y  to the c o m m o n  m e a n i n g  of the term "render," and 
i n c o n s i s t e n t  w i t h  existing, l o n g - e s t a b l i s h e d  a d m i n i s t r a t i v e  
practices. C o n s i s t e n t  w i t h  its basic c h a r g e  to c o o r d i n a t e  
the resou r c e  agenc ies to "avoid d u p l i c a t i o n "  
(AS 4 4 . 1 9 . 1 4 5(d)( 1)), DGC has always v i e w e d  i tse lf as a 
c o o r d i n a t i n g  agency, w i t h o u t  the staff or a u t h o r i t y  to 
t r a n s f o r m  itself into a s e p a r a t e  p e r m i t t i n g  agency. Here, 
D N R , .DEC, ADF&G, a n d  the N o r t h  Slope B o r o u g h  agreed t h a t  
the -lease sale was c o n s i s t e n t  w i t h  the a p p l i c a b l e  c o a s t a l  
zone m a n a g e m e n t  plan. For DGC to m a k e  an i n d e p e n d e n t  
judgment w o u l d  r e q u i r e  a v a s t l y  enlarged a p p r o p r i a t i o n  to 
hire m o r e  p e r s o n n e l  (especially h i g h - c o s t  e m p l o y e e s  w i t h  
s p e c i a l i z e d  t e c h n i c a l  qualifications) w h e r e  the resource 
agencie s and th eir t e c h n i c a l  staffs have a l r e a d y  agreed 
that a p r o j e c t  is consis tent. Failure to p a s s  the b i l l  
w o u l d  r esult in a n e e dless w a s t e  of state resou rces, w h i l e  
c r e a t i n g  b u r e a u c r a t i c  dela y —  results c o n t r a r y  to the 
fundamental p u r p o s e s  of OMB.

Finally, the bil l w o u l d  a v o i d  delays in m a k i n g  c o a s t a l  
c o n s i s t e n c y  d e t e r m i n a t i o n s  for projects r e g u l a t e d  by all of 
the resource a g e n c i e s  —  DNR, DEC, and ADF&G. Such d elays 
w o u l d  impair p r o j e c t s  under each r e s ource agen cy's laws 
pe nding the c r e a t i o n  of suff ic i e n t  DGC stafr to handle 
DGC's new r e s p o n s i b i l i t i e s  u n d e r  the c o urt's opinion.
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Bill to R atify  Sale 50:

The other bill w o u l d  r a t i f y  Oil and Gas L e a s e  Sale 50. The 
c o u r t  did not i nva lidate the sale, the state has filed a 
p e t i t i o n  for rehearing, and r e man d p r o c e e d i n g s  co uld very 
v/ell result in the e v e n t u a l  a f f i r m a t i o n  of the sale. 
Nevertheless, c o n s i d e r a b l e  u n c e r t a i n t y  and d e l a y  are 
i nevit a b l e  w i t h o u t  e x p e d i t i o u s  rat ification. P l a i n t i r f s  
have already a-ked the S u p r e m e  Court to "clarify" its 
d e c i s i o n  by d e c l a r i n g  the l e a s e s  invalid, have sought an 
i n j u n c t i o n  a g a i n s t  current, o n g o i n g  e x p l o r a t i o n  under a 
lease in the sale area, and are c e r t a i n  to fight any 
a f f i r m a t i o n  of the lease sale in both a d m i n i s t r a t i v e  and 
judicial fora.

This lease sale was p l a n n e d  in a c c o r d a n c e  w i t h  the 
l egisl a t u r e ' s  p r e s c r i b e d  f i v e - y e a r  public p l a n n i n g  process, 
s t a r ting in 1981. The sale w a s  held a l m o s t  three years 
ago. E x t e n d e d  u n c e r t a i n t y  w o u l d  r esult in d i v e r s i o n  of 
a d m i n i s t r a t i v e  and legal r e s o u r c e s  from o t h e r  projects, and 
e x p l o r a t i o n  w i t h i n  the sale area w o u l d  be c h i l l e d  or
stopped. If the sale is u l t i m a t e l y  c a n c e l e d  or 
invalidated, the state m i g h t  have to r e f u n d  bonus bids
(56.6 million) and rents, h a l f  of which h a v e  been d e p o s i t e d  
in the P e r m a n e n t  Fund, a n d  c o u l d  p o s s i b l y  b e  l iable for 
e x p l o r a t i o n  e x p e n d i t u r e s  and the value of any d i s c o v e r y  
that mig ht be m a d e  b e f o r e  c a n c e l l a t i o n  or in validation.  
One lessee has a l r e a d y  spent a b o u t  $50 million-, e x p l o r i n g  a 
Sale 50 lease.

Therefor e, in light of the v e r y  serious p r a c t i c a l  and 
financial r a m i f i c a t i o n s  of t h e  c u r r e n t  situation, t hese 
b i l l s  and the a m e n d m e n t s  to SCfJ-'^C&HB 128 (Res) are v i t a l  to
the state's b e s t  i n t e r e s t s ,/ a n d / I  u r g e ^ y o u r  p r o m p t  and
f avorable a c t i o n  on them.

'Steve C o w p e r  
G o v e rnor
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6 F or an A ct e n t i tled: " A n  A ct r a t i f y i n g  O il an d  Gas L e a s e  Sal e  50; and

7 p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

8 DE IT E N A C T E D  D Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A :

9 * S e c t i o n  1. L E G I S L A T I V E  F I N D I N G S  A N D  P U R P O S E .  (a) T h e  l e g i s l a t u r e

10 f i nds that

11 (1) the l e a s i n g  of oil, gas, a nd a s s o c i a t e d  s u b s t a n c e s  in  C a m d e n

12 Day is in t he b e s t  i n t e r e s t  of t he state, r e g a r d l e s s  of  w h e t h e r  t h e  A r c t i c

13 N a t i o n a l  W i l d l i f e  R e f u g e  m a y  be u s e d  as a s i t e  for s h o r e - b a s e d  s u p p o r t  a nd

14 t r a n s p o r t a t i o n  f a c i l i t i e s ;

15 (2) a l e s s e e  of s t a t e  oil a nd gas r i g h t s  m u s t  a p p l y  f o r  and

16 r e c e i v e  p e r m i t s  fro m  n u m e r o u s  local, state, a nd f e d e r a l  a g e n c i e s  b e f o r e  the

17 l e ssee m a y  d r i l l  for, p r o d u c e ,  o r  t r a n s p o r t  oil, gas, o r  a s s o c i a t e d  sub-

18 stances;

19 (3) e a c h  g o v e r n m e n t  a g e n c y  c h a r g e d  w i t h  e v a l u a t i n g  a n d  i s s u i n g  a

20 p e r m i t  for a n  o il a nd gas l e s s e e ' s  a p p l i c a t i o n  to c o n d u c t  e x p l o r a t i o n  a nd

21 p r o d u c t i o n  a c t i v i t i e s ,  i n c l u d i n g  t r a n s p o r t a t i o n ,  m u s t  u n d e r t a k e  a  r e v i e w ,

22 u n d e r  a p p l i c a b l e  laws, of r e l e v a n t  facts a n d  t e c h n o l o g i e s  t h a t  a re t h e n

23 a v a i l a b l e  b e f o r e  g r a n t i n g  o r  d e n y i n g  a p e r m i t ;

24 (4) the l e s s e e s  h a v e  u n d e r t a k e n  t h e  r i s k s  of f i n d i n g  o i l  a n d  gas

25 and of p r o d u c i n g  and t r a n s p o r t i n g  any o il a n d  gas that is f o u n d  i n  a m a n n e r

26 that w i l l  s a t i s f y  laws t h e n  in e f f e c t  p r o v i d i n g  f o r  enviri. 'mental p r o t e c -

27 t i o n  and s a f e t y ;  and

28 (5) s t ate o il a n d  gas l e a s e s  e x p r e s s l y  p r o v i d e  f o r  t h e i r  c a n c e l -

29 l a t i o n  if c o n t i n u e d  l e a s e  o p e r a t i o n s  a r e  l i k e l y  to c a u s e  s e r i o u s  h a r m  or
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d a m a g e  to b i o l o g i c a l  r e s o u r c e s ,  to p r o p e r t y ,  to m i n e r a l  r e s o u r c e s ,  or to 

tlie e n v i r o n m e n t .

(b) It is the p u r p o s e  of this Act to c o u n t e r  the e f f e c t  of the A l a s k a

No. 3573, M a r c h  16, 1990), a nd to r a t i f y  a n d  d e c l a r e  v a l i d  O il and Cas 

L e ase S a l e  50, h e l d  J u n e  30, 1987.

* Sec. 2. L E A S E  S A L E  R A T I F I E D .  O il a nd Gas L e a s e  S a l e  50, r e s u l t i n g  in 

the s ale of 35 o il a n d  gas l e a s e s  c o v e r i n g  1 1 8,147 acres of o f f s h o r e  state 

land in C a m d e n  D a y  is v a l i d ,  n o t w i t h s t a n d i n g  the c o u r t ' s  f i n d i n g  of lack of 

c o m p l i a n c e  w i t h  laws o r  r e g u l a t i o n s  r e l a t i n g  to that sale, i n c l u d i n g  the 

r e q u i r e m e n t s  of A S  3 8 . 0 5 . 0 3 5 ( e )  a n d  AS 4 4 . 1 9 . 1 4 5 ( a ) (11). T he v a l i d i t y  of 

the i s s u a n c e  of l e a s e s  u n d e r  that sale is r a t i f i e d  and c o n f i r m e d .

S u p r e m e  C o u r t ' s  d e c i s i o n  in T r u s t ees for A l a s k a  v. S t a t e , ____ P . 2d

* Sec. 3. T h i s  A c t  is r e t r o a c t i v e  to M a r c h  11, 1984.

* Sec. 4. T h i s  A ct takes e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N  

A  D I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e m o v i n g  t h e  r e q u i r e m e n t  t h a t  t h e  o f f i c e  o f

m a n a g e m e n t  a nd b u d g e t  in the O f f i c e  of  the G o v e r n o r  

r e n d e r  a c o n c l u s i v e  s t a t e  c o a s t a l  z o n e  c o n s i s t e n c y  

d e t e r m i n a t i o n  f o r  a p r o j e c t  that r e q u i r e s  t wo or m o r e  

s t a t e  or f e d e r a l  p e r m i t s ,  l e a ses, or a u t h o r i z a t i o n s ;  

r e q u i r i n g  the o f f i c e  of m a n a g e m e n t  a n d  b u d g e t  in the

O f f i c e  of the G o v e r n o r  to r e n d e r  a c o n c l u s i v e  s t a t e

c o a s t a l  z o n e  c o n s i s t e n c y  d e t e r m i n a t i o n  f or a p r o j e c t  

that r e q u i r e s  p e r m i t s ,  leases, or  a u t h o r i z a t i o n s  f r o m  

m o r e  t h a n  on e  s t a t e  r e s o u r c e  agency; d e f i n i n g  ’r e n ­

d e r ’ and ’r e s o u r c e  a g e n c y’ f o r  p u r p o s e s  of c o a s t a l  

z one c o n s i s t e n c y  d e t e r m i n a t i o n s ;  a nd p r o v i d i n g  f o r  an 

e f f e c t i v e  d a t e . "

BE IT  E N A C T E D  B Y  T HE L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. AS 4 4 . 1 9 . 1 4 5 ( a )  is a m e n d e d  to read:

( a )  T h e  o f f i c e  s h a l l

(1) p r o v i d e  t e c h n i c a l  a s s i s t a n c e  to the g o v e r n o r  a nd t he

l e g i s l a t u r e  i n  i d e n t i f y i n g  l o n g  r a n g e  g o a l s  a n d  o b j e c t i v e s  f o r  t h e

s t a t e  a nd its p o l i t i c a l  s u b d i v i s i o n s ;

(2) p r e p a r e  a nd m a i n t a i n  a s t a t e  c o m p r e h e n s i v e  d e v e l o p m e n t

plan;

(3) p r o v i d e  i n f o r m a t i o n  an d  a s s i s t a n c e  to s t a t e  a g e n c i e s  to 

ai d  in g o v e . n m e n t a l  c o o r d i n a t i o n  an d  u n i t y  in  the p r e p a r a t i o n  of 

a g e n c y  p l a n s  and p r o g r a m s ;
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1 (A) r e v i e w  p l a n n i n g  w i t h i n  s t ate g o v e r n m e n t  as m a y  be

2 n e c e s s a r y  for r e c e i p t  of  federal, s t a t e x  or o t h e r  fund:;;

3 (5) p a r t i c i p a t e  w i t h  o t h e r  c o u n t r i e s ,  p r o v i n c e s ,  s t a t e s ^  o r

4 s u b d i v i s i o n s  of t h e m  in i n t e r n a t i o n a l  or i n t e r s t a t e  p l a n n i n g ,  a n d

5 a s s i s t  the s t a t e ' s  local g o v e r n m e n t s ,  g o v e r n m e n t a l  c o n f e r e n c e s ,  a n d

6 c o u n c i l s  in p l a n n i n g  a n d  c o o r d i n a t i n g  t h e i r  a c t i v i t i e s ;

7 (6) e n c o u r a g e  e d u c a t i o n a l  an d  r e s e a r c h  p r o g r a m s  t hat fur-

8 t h e r  s t ate p l a n n i n g  and d e v e l o p m e n t ,  a nd p r o v i d e  a d m i n i s t r a t i v e  a n d

9 t e c h n i c a l  s e r v i c e s  for them;

10 (7) p u b l i s h  s u c h  s t a t i s t i c a l  i n f o r m a t i o n  or  o t h e r  d o c u m e n -

11 t a r y  m a t e r i a l  as w i l l  f u r t h e r  the p r o v i s i o n s  a n d  i n t e n t  o f  AS  4 4 . 1 9 . -

12 141 - 44. 1 9 . 1 5 2 ;

13 (8) a s s i s t  the g o v e r n o r  a nd the D e p a r t m e n t  of C o m m u n i t y  a n d

14 R e g i o n a l  A f f a i r s  i n  c o o r d i n a t i n g  s t a t e  a g e n c y  [ T H E ]  a c t i v i t i e s  t h a t

15 [OF S T A T E  A G E N C I E S  W H I C H ]  h a v e  an e f f e c t  on the s o l u t i o n  of  l o c a l  a n d

16 r e g i o n a l  d e v e l o p m e n t  p r o b l e m s ;

17 (9) s e r v e  as a c l e a r i n g h o u s e  for i n f o r m a t i o n ,  d a ta, a n d

18 o t h e r  m a t e r i a l s  tha t  m a y  be  h e l p f u l  or  n e c e s s a r y  to feder a l ,  s t a t e x  or

19 l o c a l  g o v e r n m e n t a l  a g e n c i e s  i n  d i s c h a r g i n g  t h e i r  r e s p e c t i v e  r e s p o n -

2 0  s i b i l i t i e s  o r  i n  o b t a i n i n g  f e d e r a l  o r  s t a t e  f i n a n c i a l  o r  t e c h n i c a l

21 a s s i s t a n c e ;

22 (10) r e v i e w  a ll p r o p o s a l s  for the l o c a t i o n  of c a p i t a l  im-

23 p r o v e m e n t s  by any s t ate a g e n c y  and a d v i s e  a n d  m a k e  r e c o m m e n d a t i o n s

24 c o n c e r n i n g  l o c a t i o n  of t h e s e  c a p i t a l  i m p r o v e m e n t s ;

25 (11) r e n der, o n  b e h a l f  of  the state, all f e d e r a l  c o n s i s t e n c y

26 d e t e r m i n a t i o n s  an d  c e r t i f i c a t i o n s  a u t h o r i z e d  by  16 U . S.C. 1456 (Sec.

27 307, C o a s t a l  Z o n e  M a n a g e m e n t  A ct of 1972), a n d  e a c h  [A] c o n c l u s i v e

28 s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a p r o j e c t  r e q u i r e s  a p e r m i t ,

29 lease, or a u t h o r i z a t i o n  f rom two or  m o r e  s t a t e  r e s o u r c e  a g e n c i e s  [OR
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1 F E D E R A L  P E R M I T S ,  L E A S E S ,  O R  A U T H O R I Z A T I O N S ] .

2 *  Sec. 2. A S  4 4 . 1 3 . 1 5 2  is a m e n d e d  by  a d d i n g  n e w  p a r a g r a p h s  to read:

3 (3) " r e n d e r "  m e a n s  to c o o r d i n a t e  a n d  issue;

4 (4) " r e s o u r c e  a g e n c y "  m e a n s

5 (A) t he D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n ;

6 (B) the D e p a r t m e n t  of F i s h  a nd Game; or

7 (C) the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s .

8 * Sec. 3. T h i s  A c t  is r e t r o a c t i v e  to M a r c h  11, 1984.

9 *  Sec. 4. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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A M E N D M E N T

O F F E R E D  IN THE SENATE BY______________

TO: SCS CSHB 1 2 8 (Rea)

Page 1, line 18, a fter "state.":

Insert "A w r i t t e n  finding for an oil and gas lease sale under AS 38.-

05.180 is s u b j e c t  to (g) of this s e c t i o n . "

Page 2, f o l l o w i n g  line 23:

Insert a n e w  bill s e c t i o n  to read:

"* Sec. 2. AS 38.05.035 is amended by adding a n e w  s u b s e c t i o n  to read:

(g) When the director prepares a w r i t t e n  f i n d i n g  r e q u i r e d  by (e) 

of this s e c tion for an oil and gas lease sale s c h e d u l e d  under 

AS 38.05.180, the w r i t t e n  finding n e e d  only include

(1) p r o p e r t y  descriptions and locations;

(2) a d e s c r i p t i o n  of the prope r t y ' s  p e t r o l e u m  p o t e n t i a l  in 

g e n e r a l  terms;

(3) descr iptions of fish and w i l d l i f e  species a n d  their 

habitat s in the sale area;

(A) a d e s c r i p t i o n  of current and p r o j e c t e d  uses in the

area, in cluding uses and value of fish and w i l d l i f e  and an a n a l y s i s  of 

their c o m p a t i b i l i t y  w i t h  oil and gas exploratio n, development, and 

production;

(5) a d i s c u s s i o n  of g o v e r n m e n t a l  p o wers to control l e a s e­

hold activities;

- 1 -



(6 ) a d i s c u s s i o n  of r e a s o n a b l y  for eseeable cumulative 

effects on resou rces in the sale area;

(7) a d i s c u s s i o n  of stipulations applicabl e to the leases;

(8 ) a s u mmary of public comments received and the d e p a r t­

ment's responses to those comments; and

(9) a d i s c u s s i o n  of the basis for the d i r e c t o r ' 3 d e t e r­

min ation that, on balance, leasing the area w o u l d  be in the state's 

best interest."

Re n um ber the following  bill sections accordingly.

Page 5, after line 1;

Insert a n e w  bill s e c tion to read:

"Sec. 6. S e ctio n 2 o f  this Act is r etroactive  to M a r c h  11, 1984."

- 2 -



Chronology for Lease Sale 50, Camden Bay
January 1982 

July 26, 1985 

January 27, 1986 

August 21, 1986 

November 20, 1986

March 1987 

April 30, 1987

June 1, 1987

June 4, 1987

June 22, 1987 

June 24,1987

June 25,1987

June 29,1987

June 29-30, 1987

June 2, 1988

July 5,1988 

September 28,1989 

March 16,1990

October 1981 DNR proposes to add Sale 50 to leasing schedule; call for comments 
issued.

Sale 50 added to Five Year Oil and Gas Leasing Program,

Call for general information.

Request for socioeconomic and environmental information.

Call for comments, 1987 Five Year Oil and Gas Leasing Program

Preliminary Analysis of the Director and Preliminary ACMP 
Consistency Detennination; request for comments; public notice as 
reqt ired under AS 38.05.945(a)(3).

Public meetings held in Kaktovik and Anchorage.

Final Finding and Decision of the Director and ACMP Consistency 
Determination; public notice required under AS 38.05.945(a)(4).

Groups represented by Trustees for Alaska (TfA) file motion with 
DNR to reconsider its Sale 50 decision and postpone Sale 50 
pending DNR’s reconsideration decision.

DNR notifies the groups it will not postpone Sale 50 pending 
reconsideration.

TfA file their reconsideration brief.

TfA file action for declaratory and injunctive relief challenging 
Sale 50.

DNR responds to reconsideration brief and reaffirms conclusion that 
holding Sale 50 is in the best interests of the state.

Judge Hunt holds a hearing and then denies the groups injunction 
request.

Bids accepted for Sale 50; sale held; 35 tracts sold for a total bonus 
bid o f $6.6 million.

Judge Bosshard issues a lengthy decision upholding Sale 50 in every 
respect.

TfA files appeal to Alaska Supreme Court.

Supreme Court hears oral arguments on Sale 50.

Alaska Supreme Court issues decision on Sale 50 remanding the 
Best Interest Finding to DNR for supplemental analysis of 
"important" transportation routes and to DGC for independent 
ACMP consistency determination. Supreme Court decision also 
returns review of agencies follow-up to Superior Court.



LEASE SALE LEGISLATION FACT SHE ET 

T h e  Camden B av Lease Sale S u p reme Court Decision

On M a r c h  16, 1990, the Alaska Supreme Court found two errors 
in the p r o c e d u r e s  by v/hich Oil and Gas Lease Sale 50 was held;

1. T h e  court he ld that the "best interest finding" 
r e q u i r e d  by AS 38.05.035(e) failed to c o n s i d e r  the 
en v i r o n m e n t a l  safety of t r a n sportation fac ilities should A N W R  
r emain closed, a factor d e t e r m i n e d  to be i mportant 
n o t w i t h s t a n d i n g  the fact that before a lessee c o u l d  o b tai n 
p e r m i t s  to p r o d u c e  and t r a n sport oil in the future, it w o u l d  
have to c o m p l y  w i t h  all s a fety laws then in effect.

2. T h e  court held that, b e c a u s e  L ease Sale 50 i n v o l v e d  
mo r e  t h a n  one lease, AS 44.19.145(11) r e q u i r e d  the D i v i s i o n  
of G o v e r n m e n t a l  C o o r d i n a t i o n  (DGC) to c o n d u c t  an i n d e p e n d e n t  
review  and r e n d e r  the coastal zone m a n a g e m e n t  c o n s i s t e n c y  
d e t e r m i n a t i o n  for the lease sale, n o t w i t h s t a n d i n g  t h e  facts 
that (1) the s t a t utory r e s p o n s i b i l i t y  for h o l d i n g  the lease 
sales is v e s t e d  in a s i n g l e  agency (DNR), and (2) DEC, ADF&G, 
and the N o r t h  Slope B o r o u g h  all agreed w i t h  D N R  that the lease 
sale is c o n s i s t e n t  w i t h  the a pplicab le plan.

R e s p o n s e  to the C o u r t  De cision 1

1. T h e  d e c i s i o n  o v e r looks the fact that t he b e s t  
inter e s t  f i ndin g did address t r a n s p o r t a t i o n  to t h e  extent 
feasi b l e  at the time of the lease sale, i n c o r p o r a t i n g  
s u g g e s t i o n s  from, among others, DEC and ADF&G. To th e e xtent 
t h a t  the c o u r t  eng ra f t e d  a n e w  r e q u i r e m e n t  on to the b e s t  
i n t e r e s t  s t atute - to r e q u ire DN R to u n d e r t a k e  a d e t a i l e d  
st u d y  of h y p o t h e t i c a l  d e v e l o p m e n t  and t r a n s p o r t a t i o n  s c e n a r i o s  
and t h e i r  feasi b i l i t y  - it is at odds w i t h  federal p r e c e d e n t  
and t h e  c o urt's own reasoning. .With r e g a r d  to federal 
e n v i r o n m e n t a l  impact statem e n t s  for oil and gas lease  sales, 
a f e dera l c o u r t  of appeal s r e c e n t l y  observed;

To r e q u i r e  a c u m u l a t i v e  EIS at t h e  l e a s i n g  stage  . . . 
w o u l d  b e  t a n t a m o u n t  to " demanding t h a t  the D e p a r t m e n t  
sp e c i f v  the p r o b a b l e  route of a h i g h w a y  t h a t  m a y  n e v e r  
be b u i l t  from points as y e t  u n k n o w n  to o t h e r  p o i n t s  as 
y e t  ui.known over t e r r a i n  as y e t  u n c h a r t e d  in c o m f o r m i t y  
w i t h  s t a t e  plans as y e t  undrafted.

The c o u r t  c o n c l u d e d  that such an e x e r c i s e  w o u l d  "resu lt in a 
gross m i s a l l o c a t i o n  of r esour ces." P a r k  C ountv R e s o u r c e  
Council. Inc. v. U n ited States D e p a r t m e n t  of A g r i c u l t u r e , SI"7 
F.2d 609, 623, 624 (10th Cir. 1987). Moreover, the Alask..
S u p r e m e  C o u r t ' s  o p i n i o n  re ali z e d  that e c o n o m i c  f e a s i b i l i t y  of 
ev e nt ual p r o d u c t i o n  need n ot be a s sured  in a d vance for the 
lease sale  to be in the b e s t  interest of the state. T h e  s a m e  
is t r u e  of the feasi b i l i t y  of any t r a n s p o r t a t i o n  system: the 
l e s s e e  bears the risk of d e s i g n i n g  and o b t a i n i n g  a p p roval for 
any future t r a n s p o r a t i o n  facilities u n d e r  laws a p p l i c a b l e  at



t h e  t i m e  o f  a n y  p r o d u c t i o n .

2. DGC has always v i e w e d  itself as a c o o r d i n a t i n g  
agency, w i t h o u t  the staff or author ity to t r a n s f o r m  itself 
into a s e p a r a t e  p e r m i t t i n g  agency. Here, D N R , DEC, ADF&G, 
and the N o r t h  Slope Borough a g r e e d ' t h a t  t h e  lease sale was 
c o n s i s t e n t  w i t h  the a p p l i c a b l e  c o a s t a l .zone m a n a g e m e n t  plan.

T he P r o posed L e g i s l a t i o n

T h e  p r o p o s e d  l e g i s l a t i o n  w o u l d  c o n f i r m  e x i s t i n g  lease sal e 
and DGC c o o r d i n a t i n g  practices. It w o u l d  also  r atify Lease S a l e  
50, w h i c h  has b e e n  on the five y e a r  p l a n  s u b m i t t e d  to the 
l e g i s l a t u r e  si nce 1982.

C o n s e g u e n c e s  if the L e g i s l a t i o n  Is Not Passed

1. .The leg al i t y  of Lease Sale 50, h e l d  a l m o s t  two y e a r s  
ago, c c u l d  r emain u n c e r t a i n  for two m o r e  years, or more. 
D urin g the p e r i o d  of u ncertainty, a d m i n i s t r a t i v e  and legal 
r e s o u r c e s  w o u l d  be d i v e r t e d  from o t h e r  projects, and 
e x p l o r a t i o n  w i t h i n  the sale area woul d b e  c h i l l e d  o r  stopped. 
Indeed, p l a i n t i f f  e n v i r o n m e n t a l  groups h a v e  a l r e a d y  i n d i c a t e d  
an i ntent  to se ek an i n j u n c t i o n  against the S t i n s o n  Well, 
c u r r e n t l y  b e i n g  d r i l l e d  in the sal e area.

2. If t he sale is u l t i m a t e l y  c a n c e l l e d  or invalidated, 
t he s t a t e  c o u l d  h a v e  to r e f u n d  bonus bids ($6.6 million) and 
rents, h a l f  of w h i c h  h a v e  been d e p o s i t e d  in the P e r m a n e n t  
Fund, and c o u l d  p o t e n t i a l l y  b e  liable for e x p l o r a t i o n  
e x p e n d i t u r e s  and the v a l u e  of any d i s c o v e r y  that m a y  be m a d e  
p r i o r  to c a n c e l l a t i o n  or invalidation. One l e s s e e  ha s  a l r e a d y  
e x p e n d e d  a b o u t  $50 m i l l i o n  d o lla rs e x p l o r i n g  a S a l e  50 lease.

3. All future oil and gas lease sales w o u l d  b e  s u b j e c t  
to the r i s k  t h a t  a court, at the u r g i n g  of a p e r s o n  or g r o u p  
o p p o s e d  to leasing, will come up with an " i m p o r t a n t  factor" 
that was a l l e g e d l y  o v e r l o o k e d  or i n s u f f i c i e n t l y  d i s c u s s e d  in 
t he b e s t  i n t e r e s t  finding.

4. D N R  w o u l d  n e e d  an i n c r e a s e d  a p p r o p r i a t i o n  to m a k e  e v e n  
m o r e  e x t e n s i v e  and s p e c i a l i z e d  b e s t  i n t e r e s t  findings. (The 
f i n d i n g  in this  case was 89 pages long, a n d  w a s  b a s e d  on a 
r ecor d over 11,000 pages long).

5. DGC w o u l d  n e e d  an i n c r eased a p p r o p r i a t i o n  to g r e a t l y  
e x pan d its s t a f f  and d e v e l o p  s p e c i a l i z e d  expertise.

6. C o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n s  for p r o j e c t s  
r e g u l a t e d  by all of the r e s o u r c e  agencies - DNR, DEC, and 
AD F & G  - w o u l d  s u f f e r  d e l a y s  p e n d i n g  the c r e a t i o n  of s u f f i c i e n t  
DGC s t a f f  to h a n d l e  D G C 's new r e s p o n s i b i l i t i e s  u n d e r  t h e  
co u r t ' s  opinion.



DNR'S P O I N T - B Y - P O I N T  RE SPONSE TO 
T R U S T E E S  FOR A L A S K A ' S  PRESS R E L E A S E

On Friday, M a r c h  30, 1990, T r u stees for A l a s k a  ("TfA") 
issued a p r e s s  release c o n c e r n i n g  the G o v e r n o r ' s  p r o p o s e d  
legislat ion r e s p o n d i n g  to the S u p r e m e  Court's r e c e n t  Lease Sale 50 
(Camden Bay) decision. This res ponds to e a c h  p o i n t  r aised in 
order.

T f A ' s  C l a i m : The legis l a t i o n  w o u l d  "fast track" sta te l e a s e  sales.

DNR's R e s p o n s e : T h i s  s tatement is false. Lease
S a l e  50, like all. lease sales, was s u b j e c t  to the 
s t a t u t o r y  p r o c e d u r e s  for an a d v an ce five y e a r  
le a s i n g  schedule. A S  38.05.180(b) and (c) . DNR 
first p r o p o s e d  a d ding Sal e 50 t o  t h e  l e a s i n g  
s c h e d u l e  in 1981. A n  a d m i n i s t r a t i v e  r e c o r d  in 
excess of 11,000 p a g e s  d e m ons trates t h a t  the lease 
sale w a s  subject to l e n g t h y  and i n t e n s i v e  review.
DNR is n ot a t t e m p t i n g  to change t h e  five y e a r  
l e a s i n g  sched ule program, or to limit p u b l i c  r e v i e w  
a n d  i n volve ment in t h e  state's oil a n d  g a s  l e a s i n g  
program.

TfA's C l a i m : The l egislati on w o u l d  "authorize oil and gas lease
sale'- w i t h o u t  e v a l u a t i n g  t r a n s p o r t a t i o n  s a f e t y  or f e a s i b i l i t y  
i s s u e s . "

DNR's R e s p o n s e : First, DNR did e v a l u a t e
t r a n s p o r t a t i o n  s a f e t y  issues. The s t a t e  has filed 
a p e t i t i o n  for r e h e a r i n g  w i t h  the S u p r e m e  C ourt 
se t t i n g  forth the m a n y  p l a c e s  in t h e  r e c o r d  w h e r e  
this issue was addressed. Copies o f  t h e  p e t i t i o n  
for r e h e a r i n g  are a v a i l a b l e  u p o n  request.

Second, the court e x p r e s s l y  held t h a t  e c o n o m i c  
f e asi bility is an issue that need n o t  be a d d r e s s e d  
by D N R  at the leasing stage. E c o n o m i c  f e a s i b i l i t y  
of d e v e l o p m e n t  is a r i s k  borne b y  th e lessee. 
L i k ewise and the laws and t e c h n o l o g y  t h a t  w o u l d  
a p p l y  at the time of p r o d u c t i o n  is p r e s e n t l y  
unknown, the risk  of complying w i t h  future 
e n v i r o n m e n t a l  laws is b o r n e  by the lessee. D N R  
r e c o g n i z e s  the i m p o r t a n c e  of s afe and 
e n v i r o n m e n t a l l y  soun d t r a n s p o r t a t i o n  of oil. It 
s i m p l y  p o i n t s  out th at the issues can be m o r e  
m e a n i n g f u l l y  a d d r e s s e d  in the c o n t e x t  of c o n c r e t e  
i nform a t i o n  and plans once oil is disco v e r e d ,  and 
all of the options for t r a n s p o r t i n g  it are fully 
understood. The s t at e's po wer to e n f o r c e  
t r a n s p o r t a t i o n  s af ety laws is in no w a y  diminished.
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Third, the p r e s e n t  AS 38.05.035(e) m e r e l y  requires 
that t h e  D e p a r t m e n t  o f  N a tural R e s o u r c e s  (DNR) 
p r e p a r e  a w r i t t e n  "best interest" f i n d i n g  pr ior to 
ho l d i n g  a lease sale. Thus, the legisl a t i o n  
p r o p o s e d  and e n d o r s e d  by the G o v e r n o r  would 
a c t u a l l y  p r o v i d e  more s p e c i f i c  s u b s t a n t i v e  content 
by l i s t i n g  those t hings that must be c o v e r e d  in an 
oil a n d  gas lease sale best interest finding.

T f A ' s  C l a i m : " T h e  l e g i s l a t i o n  w o u l d  c ircu mvent a r e c ent Alaska
Su p r e m e  Court d e c i s i o n  r e q u i r i n g  DNR t o  analyze t h e  environ mental 
p r o b l e m s  a s s o c i a t e d  w i t h  oil t r a n s p o r t a t i o n  from o f f s h o r e  leasing 
a r e a s . "

DNR's R e s p o n s e : As n o t e d  above, the A l a s k a  Supreme
Court d e c i s i o n  is s u b j e c t  to a p e t i t i o n  for 
rehearing. DNR did a n a l y z e  e n v i r o n m e n t a l  probl e m s  
a s s o c i a t e d  w i t h  oil t r a n s p o r t a t i o n  f r o m  o f f shore 
l e asi nq areas. S p e c i f i c  t e r m s  of sale w e r e  adopted 
to a d d r e s s  t h o s e  problems. T h r e e  of t h e  ten years 
of the p r i m a r y  t e r m  of t h e  oil- and gas l ease s have 
a l r e a d y  expired, and t h e  l e g a lity of t h e  sale is 
still i n  question. L e s s e e s  m a y  be u n w i l l i n g  to bid 
for a n d  e x p l o r e  oil and gas leases if legal 
c e r t a i n t y  c o n c e r n i n g  t h e  oil and gas l e a s e  sales 
cannot b e  a c h i e v e d  in a t i m e l y  manner.

T f A ' s  C l a i m : " T h e  G o v e r n o r  has not learned t h e  l e s s o n s  of the
Exxon Valdez spill. T h e s e  b i l l s  w o u l d  u n d e r c u t  env iro n m e n t a l  
c o n t r o l s  over t h e  m o s t  r i s k y  a s p e c t  of offshore oil d r i l l i n g  —  
t r a n s p o r t a t i o n  o f  crude oil."

D N R 1s R e s p o n s e : T h e s e  b i l l s  would n o t  in any way
u n d e r c u t  the  e n v i r o n m e n t a l  c o n t r o l s  over 
t r a n s p o r t a t i o n  of c r u d e  oil in offshore areas. The 
i s s uance o f  leases d o e s  not itself a u t h o r i z e  the 
t r a n s p o r t a t i o n  of oil. In Alaska, it h a s  t y p i c a l l y  
taken 10 to 20 years a f t e r  an oil a n d  gas lease 
sale u n t i l  a c t u a l  p r o d u c t i o n  begins. A t  t h a t  time, 
s e p a r a t e  a u t h o r i z a t i o n s  from m a n y  federal a n d  state 
a g e n cies a n d  a c o astal c o n s i s t e n c y  d e t e r m i n a t i o n  
w ould b e  r e q u i r e d  for a n y  offsh o r e  t r a n s p o r t a t i o n  
system. S u b s t a n t i v e  e n v ironm ental a n d  safety 
c o n s i d e r a t i o n s  are not d i m i n i s h e d  by i s s u a n c e  of 
the leases.

TfA's C l a i m : T h e  b i l l  w o u l d  " l i m i t  t h e  analysis r e q u i r e d  b efore
oil and gas l e a s e  sales are a p p r o v e d  by DNR. D i s c u s s i o n  of 
t r a n s p o r t a t i o n  f e a s i b i l i t y  and s a f e t y  w o u l d  be e x c l u d e d  from the 
a n a l y s i s . "
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DNR's R e s p o n s e : As n o t e d  above, DNR d i d  c o n s i d e r
t r a n s p o r t a t i o n  issues. For  instance, at the u rging 
of the D e p a r t m e n t  of Fish and Game (ADF&G) and the 
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) (and 
against t h e  w i s h e s  of i n d u s t r y ) , DNR i m p o s e d  lease 
st i p u l a t i o n s  r e s t r i c t i n g  the use of causeways.
Under t h e  G o v e r n o r ' s  bill package, D N R  would
continue to c o n s i d e r  reason a b l y  f o r e s e e a b l e  
c u m u l a t i v e  impacts and the c o m ments of the p u blic 
and o t h e r  a g e n c i e s  in the p r e p a r a t i o n  of w r i t t e n  
findings for each sale.

T fA's Claim: The b i l l s  w o u l d  "give DNR rather t h a n  the D i v i s i o n
of Govern m e n t a l  C o o r d i n a t i o n ,  the p o w e r  to d e t e r m i n e  if lease sales 
are c o n s i s t e n t  w i t h  the A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m . "

DNR's R e s p o n s e :  L ease S a l e  50 was d e t e r m i n e d  to be
c o n s i s t e n t  w i t h  the A l a s k a  Coastal M a n a g e m e n t
Program (ACMP) b y  the N o r t h  Slope Borou gh, DEC,
ADF&G a n d  DNR. The issue is not w h o  m a k e s  the 
d e t e rmination, but w h o  c o o r d i n a t e s  it. DGC has 
never h a d  an i n d e p e n d e n t  s t a f f  of e x p e r t s  to m a k e  
c o n s i s t e n c y  d e t e r m i n a t i o n s .  DGC's p u r p o s e  h a s  b e e n  
to c o o r d i n a t e  reviews, to e x p e d i t e  the i s s u a n c e  of 
permits a n d  to r e d u c e  and e l i m i n a t e  d u p l i c a t i o n  in 
State g o v e r n m e n t  processes. D N R  c u r r e n t l y  does not 
have t h e  u n i l a t e r a l  p o w e r  to "deter m i n e "  w h e t h e r  
lease s a l e s  a r e  c o n s i s t e n t  w i t h  the a p p l i c a b l e
plan. R a t h e r ,  it m u s t  c o o r d i n a t e  the c o n s i s t e n c y
review and, w i t h  r e g a r d s  to the merits, it m u s t  
gain c o n c u r r e n c e  in its c o n s i s t e n c y  d e t e r m i n a t i o n  
from the N o r t h  S l o p e  Borough, DEC, and A D F & G .  T h e  
bill w o u l d  m e r e l y  c o n f i r m  the l o n g - s t a n d i n g  
practice a n d  t h e  u n i f o r m  u n d e r s t a n d i n g  of local 
g o v e r n m e n t s  a n d  t h e  v a r i o u s  state a g e n c i e s  
c o n c e r n i n g  h o w  t h e  A C M P  p r o g r a m  was i n t e n d e d  to 
operate.

TfA's C l a i m  : " A f t e r  the E x x o n  V a l d e z  spill, t h e  s t a t e  and  oil
c o m p a n i e s  need to b e  more, not less p r e p a r e d  for o i l  d e v e l o p m e n t  
and t r a n s p o r t a t i o n  p r o b l e m s . "

DNR's R e s p o n s e : D N R  a g r e e s  that e n v i r o n m e n t a l
safety i s s u e s  are i m p o r t a n t  and t h a t  laws 
c o n c e r n i n g  t h o s e  i s sues m u s t  c o n t i n u e  to be 
r e e x a m i n e d  and enforced. T h e  a n s w e r  is not, 
however, to f o r e c l o s e  the o p p o r t u n i t y  t o  hav e 
c o n t inued  oil e x p l o r a t i o n  and. d e v e l o p m e n t  in the 
state by s t o p p i n g  lease sales. Rather, t h e  a n s w e r  
is to p a y  a p p r o p r i a t e  a t t e n t i o n  to t h e  s p e c i f i c  
t r a n s p o r t a t i o n  and d e v e l o p m e n t  issues as t h e y  
arise. T h e  p a r t i c u l a r  oil d e v e l o p m e n t  and
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t r a n s p o r t a t i o n  problems that may apply in the 
offshore areas cannot be de t e r m i n e d  in a m e a n i n g f u l
way until oil and gas d e p o s i t s  have been found, and
p a r t i c u l a r  t r a n sportation  a l t e rnatives and their 
advant a g e s  and disad v a n t a g e s  are known.

T f A 1s Claim: "The S u p r e m e  Court has recently d e t e r m i n e d  the level
of a n a l y s i s  that is reasonable b efor e the State m a k e s  a d e c isio n
to hold  an oil a n d  gas lease sale. T h e  G o v e r n o r  has m a d e  an
e m o t i o n a l  response b a s e d  on fiscal concerns, rather than a m e a s u r e d  
r e s p o n s e  based on s a f e t y  concerns."

DNR's R e s p o n s e : The S u preme C o u r t  was n o t  c l e a r  on
either w h a t  level of a n a l y s i s  is r e q u i r e d  or 
r eason a b l e  be fore the state makes a leasing 
decision. T h e  state b e l i e v e s  that it met the 
court's standard, and t h e r e f o r e  has filed a 
petitio n for rehearing on that ground. Moreover, 
if the c o u r t  intended to e n g r a f t  a new r e q u i r e m e n t  
on the s t a t u t o r y  best interest finding to require 
DNR to u n d e r t a k e  a m o r e  d e t a i l e d  s t u d y  of 
h y p o t h e t i c a l  de velo p m e n t  a n d  t r a n s p o r t a t i o n  
scenarios and their feasibility, it is at odds w i t h  
common s e n s e  and federal precedent. W i t h  r e g a r d  to 
federal e n v i r o n m e n t a l  impact statements, w h i c h  are 
subject t o  m o r e  stringent  and specific s t a n d a r d s  
than are a p p l i c a b l e  to the s t ate' s be st interest 
finding requirements, a federal court o f  a p peals 
recently observed, q u otin g an e a r l i e r  federal ca.ie:

To r e q u i r e  a c < lative EIS at t h e  leasing 
stage... w ould  be t a n t a m o u n t  to " d e m a n r i n g  the 
D e p a r t m e n t  specify the p r o b a b l e  r o u t e  of 
h i g h w a y  that may n e v e r  be b u i l t  from p o i n t s  as 
yet u n k n o w n  to o t h e r  p o i n t s  as y e t  u n k n o w n  
over t e r r a i n  as yet u n c h a r t e d  and in 
c o n f o r m i t y  with state p l a n s  as yet undrafted.
A  m o r e  s p e c u l a t i v e  e x e r c i s e  can h a r d l y  be
i m a g i n e d . "

T h e  federal court c o n c l u d e d  t h a t  such an e x e r c i s e  
w o u l d  " r e s u l t  in a g ross m i s a l l o c a t i o n  of 
r e s o u r c e s . "  P a r k  C o unty R e s o u r c e  Council. Inc. vs 
Un i t e d  S t a t e s  Depar tment of A g r i c u l t u r e  817 F.2d 
602, 624, a n d  623 (10th Cir. 1987). The i n t e n t  of 
the bill p a c k a g e  is to a v o i d  u n c e r t a i n t y  and
needless s p e c u l a t i v e  exercises, not t o  a v o i d
a p p r o p r i a t e  a t t e n t i o n  at a m e a n i n g f u l  t i m e  to real 
problems. R a t h e r  t h a n  e n l a r g e  t h e  'state
b u r e a u c r a c y  to engage in s p e c u l a t i o n  ten y e a r s  or 
m o r e  b e f o r e  any p o s s i b l e  oil and gas d e v elopment, 
the s t a t e 's resou r c e s  are m u c h  b ette r s p e n t  in
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waitirvj to e v a luate the risks and alte rn a t i v e s  in 
the c o nte xt of specific d e v e l o p m e n t  and 
t r a n s p o r t a t i o n  proposals. The a n s w e r  is not to say 
"No" to all oil and gas leasing and poten tial 
d e v e l o p m e n t  b e f o r e  the e x i s tence of oil and gas is 
known, b ut to p a y  m a x i m u m  a t t e n t i o n  to e n s u r i n g  
safe and e n v i r o n m e n t a l l y  sound d e v e l o p m e n t  in the 
c o n t e x t  of kn own d e p osits and c oncr e t e  p r o p o s a l s  
for development.

T f A ' s  C l a i m : " O f f shor e oil and gas lease sales pose d a n g e r s  that
are not p r e s e n t  w i t h  o n s hore oil and gas development. T h e s e  
d a n g e r s  m u s t  be t h o r o u g h l y  e v a l u a t e d  b e f o r e  there is a d e c i s i o n  to 
h o l d  a s t ate oil and gas lease [sic]. O n c e  a lease sale is hel d 
and the  state and c o m p a n i e s  h a v e  investe d substa n t i a l  sums to 
e x p l o r e  for oil, it is u n l i k e l y  to e v e r  be stopped, even  if 
e n v i r o n m e n t a l  and s afety p r o b l e m s  are e n c o untere d."

DNR's R e s p o n s e: The s tate should not say "no" to
oil and gas leasing b a s e d  u p o n  a fear that the 
state, local, and federal agencies will not a p p l y  
f u t u r e  e n v i r o n m e n t a l  laws p r o p e r l y  o r  
c onscientio usly. At t h e  lease sale stage the size 
and l o c a t i o n  of oil d e p osits are not known, the 
p o s s i b l e  r o utes are not determined, the t e c h n o l o g y  
that m i g h t  be a v a i l a b l e  is unknown, and t h e  laws 
t h a t  m i g h t  a p p l y  are subject to change. W h e n  
s p e c i f i c  e x p l o r a t i o n  and d e v e l o p m e n t  a c t i v i t i e s  are 
proposed, a g e n c i e s  h a v e  and u s e  t h e i r  a u t h o r i t i e s  
to p r o t e c t  the environment. F o r  instance, in the 
S a l e  50 area, the S t i n s o n  Well was d e p e n d e n t  upon 
the r e c e i p t  of m o r e  th an 23 local, s tate and 
federal permits.

T f A ' s  C l a i m : " O f f shore oil e x p l o r a t i o n  p o s e s  the d a n g e r  of
blowouts. A  d r i l l e r ' s  s udden loss of c o n trol o v e r  gas p r e s s u r e  
c o u l d  t u r n  t h e  rig into an u n c o n t r o l l e d  g u s h e r  c a u s i n g  spills, 
fires, or explosions. A  b l o w o u t  in the A r c t i c  O c e a n  a n d  a r o u n d  the 
s t a t e  coul d h a v e  a d e v a s t a t i n g  impact on m a r i n e  life and 
s u b s i s t e n c e  commun ities. T h e  A n c h o r a g e  Dai lv News r e p o r t e d  t o d a y  
that b ' O w o u t  e q u i p m e n t  i n s p e c t o r s  felt t h a t  the i n s p e c t i o n  p r o c e s s  
was i n a d e q u a t e . "

DNR's R e s p o n s e : DNR recog n i z e s  t h a t  t h e r e  is a small
d a n g e r  of b l o w o u t s  in oil e x p l o r a t i o n  activities. 
S i g n i ficantly,  the A l a s k a  S u p r e m e  C o u r t  found no 
i n a d e q u a c y  in t he l ease sale p r o c e s s  based u p o n  this 
issue. Acco rdingly, c o n t r a r y  to the i m p l i c a t i o n  in T f A ' s  
t h e r e  is no c o n n e c t i o n  be t w e e n  t h e  remote r i s k  of oil rig 
b l o w o u t s  and t he s u p r e m e  co urt d e c i s i o n  or this bill 
package. Moreover, t h e  d r i l l i n g  of a well is s u b j e c t  to 
a h o s t  of i n d e p e n d e n t  p e r m i t t i n g  re quirements, i n c l u d i n g
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coastal consis t e n c y  determinations. The S t inson Well, 
c u r r e n t l y  b ein g d r i l l e d  w i thin the Lease Sa le 50 area, 
p r o c e e d e d  only a f t e r  a host of permits we re issued for 
the project. The N o r t h  Slope Borough, DEC, and AD F&G all 
found the d r i l l i n g  of the S t in son Well consis t e n t  with 
the coastal program. No appeal was taken of the local, 
state, and federal agencies' decisions to issue the
d r i l l i n g  permits. If an investigation shows that there 
is an inadequac y in the inspection p r o c e s s  for
e x p l o r a t o r y  wells, this certainl y should be addressed. 
This issue is, however, en tirely indepe ndent of the sale 
decision. DNR s u p ports e f f e ctive e n f o r c e m e n t  of all 
safety and e n v ir onmental laws.

T fA's C l a i m : "The G o v e r n o r  s hould r ecognize that there is a s ystem
of checks and balances. He s h ould  let the courts g r apple w i t h  the
c o m p l e x  concerns raised b y  N a t i v e s  and e n v i r o n m entalists about oil 
d e v e l o p m e n t  in s p e cif ic regions."

DNR's R e s p o n s e : T h e  l e gisla ture (not the court) is
the b r a n c h  of g o v e r n m e n t  w i t h  the p o w e r  to set the 
standards for oil and gas leasing. U n d e r  the 
legisl a t u r e ' s  statutes, the d e c i s i o n  to d i s p o s e  of 
interests in state land is c o m m i t t e d  to executive 
discretion. The courts do not h a v e  a u t h o r i t y  to 
"grapple" w i t h  c o m p l e x  s u b s t a n t i v e  concerns. 
Indeed in the Sale 50 decision, the Al aska S u p r e m e  
Court d i d  not p u r p o r t  to decide speci f i c  
envir o n m e n t a l  issues but s imply interpret ed two 
statutes p a s s e d  b y  the legisl a t u r e  and remanded the 
m a t t e r  to t he state e x e c u tive b r a n c h  to r e c o n s i d e r  
in light of the S u preme Court  ruling. The
Go v e r n o r ' s  bill p a c k a g e  was p r o p o s e d  b e c a u s e  the 
court d e c i s i o n  is i ncons i s t e n t  w i t h  l o n g s t a n d i n g  
state p r a c t i c e  and w i t h  the l e g i s l a t i v e  
approp r i a t i o n s  to DNR and DGC. Natives,
environmentalists, and other m e m b e r s  of the p u b l i c  
have m a n y  o p p o r t u n i t i e s  to hav e thei r v o i c e  heard.
T h e y  can m a k e  t h e i r  points to the l e g i s l a t u r e  
c o n c e r n i n g  the items on the five year leasin g 
program, and can m a k e  comments c o n c e r n i n g  the lease 
sale in the be st interests finding process. 
Moreover, they can hav e s u bstantial input into the 
A C M P  process.

T f A : "The G o v e r n o r ' s  b r o a d  b r u s h  s o l u t i o n  would a l l o w  s a f e t y
issues be b r u s h e d  u n d e r  the rug."

R e s p o n s e : As i n d i cated above, this c h a r g e  is
e n t i r e l y  w i t h o u t  merit. S p e c i f i c  safety issues 
will s imply be taken up at the a p p r o p r i a t e  time, 
when speci f i c  p r o j e c t s  are proposed.
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" F a s t  T r a c k 11 S t a t e  L t a i f l  S s l e a

Cjovernor Steve C o W pe r  i n t r o d u c e d  l e g i s l a t i o n  t od a y g i v i n g  the 

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (DNR) the p o w « r  to a u t h o r i z e  oil 

a n d  gin lease sales w i t h o u t  e v a l u a t i n g  t r a n s p o r t a t i o n  s a f e t y  or 

f e a s i b i l i t y  issues*

ijhe l e g i s l a t i o n  w o u l d  c i r c u m v e n t  a recent* A l A s k a  Su p r e m e  C o ur t 

d e c i s i o n  r e q u i r i n g  d n r  to a n al y ze  the e n v i r o n m e n t a l  p r o b l e m s  

at e d wit h oil t r a n s p o r t a t i o n  f r o m  o f f s h o r e  l e a si ng  areas. 

The G o v e r n o r  has not l e ar n ed  the l e s s o n s  of the Exxon. V o i d a s. 

' sai d R a n d a l l  Weiner* d i r e c t o r  of T r u s t e e s  for Al aska*  

h a s  c h a l l e n g e d  o f f s h o r e  l e a s e  s al es  on be ha l f  of eight

a s i o c i

ii

spill*

w h i c h

e n v i r o n m e n t a l  g r ou p s and the N a t i v e  V i l l a g e  of Ka k t ov ik .  " Th es t  

b i l l s  ) * 9 U l d  u n d e r c u t  e n v i r o n m e n t a l  c o n t r o l s  ov er  the m o s t  r i s k y  

a s p e c t  of o f f s h o r e  oil d r i l l i n g  -- t r a n s p o r t a t i o n  of c r u d a  oil." 

Tike S u p r e m e  C o u r t' s  d e c i s i o n  c r i t i c i z e d  D N R  for f o i l i n g  toi
m e n t i o n  the f a c i l i t i e s  that w o u l d  h a v e  to fet bu il t  to t m m p o r t  oil 

f r o m  o i f a h o r e  w e l l s  to market* "much lass e x a m i n e  the c r i t i c a l  

q u e s t i o n  0 £ w h e t h e r  they are s a f e ."  The C o u r t  not*d that s u c h

facilitT t
u

**m -

ias  r e p r e s e n t  " u n i q u e  e n v i r o n m e n t a l  r i s k s . "  

a O o v o t n o f ' s  b i l l s  w o u l d  do th* F o l l o w i n g :  

l i m i t  the  a n a l y s i s  r e q u i r e d  b e f o r e  oi l a n d  ga s l e a s e  s a l e *

einiu ,i Li. I.* IIMK* trnw\ if\A4
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E n v i r o n

;:ov«fl by DNR. D i » e u « * l o n a  of t r a n s p o r t a t i o n  f e a s i b i l i t y  and 

would be e x c l u d e d  from the a na l ys is .  (Houae Bill 5fi and 

Bill 539.)

a i v e  DNR, r a t h e r  th a n  tha D i v i s i o n  of G o v e r n m e n t a l  

Ration, tha p o w e r  to determine? if l e a s e  Ba ls a are conaiattent 

t A l a a k a  C o e e t a l  M a n a g e m e n t  Prog ra m.  (House Bill 593 and 

^ i l l  540.)

R a t i f y  tha loaao sal* in C a m d e n  B a y  b y  n u l l i f y i n g  the 

of tht S u p r e m e  C o u r t 1* M a r c h  16 r u l i n g  in T r u a t ffftj fop 

lv._, S t a t ? . Th a bi ll # w o u l d  also r a t i f y  the a d j a c e n t  s t a t e

lease s a l*  55 (namejfcetion Point) w h i c h  wa» c h a l l e n g e d  by K a k t o v i k  

and e n v i r o n m e n t a l  g r o u p s  b e c a u s e  of its i m p a c t  on s u b s i s t e n c e  

r a a o u r c a a  l o c a t e d  in the B s a u r f o r t  Sea and tha A r c t i c  N a t i o n a l  

« Rafuff*. <A m e n d m e n t  to House* Bill 128 f c ur re n tl y  b e f o r e

and C o n s e r v a t i o n  A s s o c i a t i o n ,  s i e r r a  club, A m e r i c a n  W i l d e r n e s s

A l l i a n c

a d d i t i o n  to Ka kt ov ik , the g r o u p s  c h a l l e n g i n g  tha oil and 

b e  s e i s e  are tha W i l d e r n e s s  Society, A l a s k a  C e n t e r  for the 

bent, N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  ce nter, N a t i o n a l  Parks

e, A l a s k a  W i l d l i f e  Allian ce , and T r u s t e e s  for Alaska.
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W h y  we o p p o s e  these billsJ

ter tht Ex xo n  V a l d e i  spill, tha fltnt* and oil c o m p a n i e s  n e e d  
more* not p r e p a r e d  for oil d e v e l o p m e n t  and

t r a n s p o r t a t i o n  p r o b l e m s •

* Th e  S u p r e m o  C o ur t  hss r e c e n t l y  d a t e r m i n e d  the le v el  of 
analys:.a that is r e a s o n a b l e  b e f o r e  this stato ma ke s  the d e c i s i o n  to
h o l d  ar oil  a n d  g s *  1 s a i «  s a l e .  T h e  O o v e r n o r  h a s  m a d e  a n  e m o t i o n a l

r e s p o n n e  b a s e d  on fis ca l concerns, r a t h e r  than a m e a s u r e d  r e s p o n s e  
b a s e d  on s a f e t y  concerns.

* olffahpr* all a nd  era* l a as a  aai«< p o n e  d * n g « ~ »  thac are not 
preseni; w i t h  o n s h o r e  oil and gas d a v e l o p m e n t .  T h e s e  d a n g e r s  m u s t  
be t h o r o u g h l y  e v a l u a t e d  b atore there is n d e c i s i o n  to h o l d  a s t at e 
o i l  and gas lease. O n ce  s lease sale is h * l d  and the s t a t e  a n d  
c o m p a n i e s  h a v e  i n v e s t e d  su bs ta nt i al  sums to e x p l o r s  f or oil. it i* 
uniins: y to e v e r  b e  stopped, sven If e n v i r o n m e n t a l  and s a f e t y  
p r o b l e m s  a re  e n c o u n t e r e d ,

* Ol’fishort oil e x p l o r a t i o n  po se s the d a n g e r  of blo wo uts, a 
d r i l l e r ' s  s u d d e n  loss of c o n t r o l  o v e r  gas p r e s s u r e  that c ou ld  turn 
the riij i nt o  a an u n c o n t r o l l e d  g u s h o r  c a u s i n g  spills, first) or 
e x p l o s i o n s .  A b l o w o u t  in the A r c t i c  O c e a n  and arou.id tht s tate 
c o u l d  iave a d e v a s t a t i n g  i m p a c t  on  m a r i n e  lif e and s u b s i s t e n c e  
o o m m u n i t i o * . The A n a h o r a a s  D a lly MttWi r*pnrtnrf torfwy that jsiawaut 
• a u i o u u n t  ir»np*etor« calt eht i n s p e c t i o n  p r o r s s a  was i n a de q ua t e.

•• Th 
a nd  ba 
c o nce rt 
d e v e l o p

; ^ trnowr. t h *r<? i- * c hecks
5 j ?  *h °uld }  c o ur t s g r a p p l e  w i t h  the c o m p l e x

by  Natives, and e n v i r o n m e n t a l i s t s  about oil 
m en t  in s p e c i f i c  r e g i o n s .

* T h e  G o v e r n o r ' s  b r o a d  b r u s h  s o l u t i o n  will al l ow  a a f n t y  issu e s  
to be i r u s h e d  u n d e r  the rug.
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S U M M A R Y  OF A L A S K A  S U P R E M E  COURT D E C I S I O N  C O N C E R N I N G  
O I L  A i m  GAS LEASE SAL E 50 (CAMDEN BAY) A N D  

R E S U L T I N G  L E G A L  C O N S I D E R A T I O N S

In T r u s t e e s  for Alaska v. State of: A l a s k a . ___  P. 2d  ,

Op. No. 3573 (Alaska, Mar. 16, 1990), the A l a s k a  S u preme Court

found two d e f e c t s  in the p r o c e d u r e s  by w h i c h  state cf A l a s k a  oil 

and Gas Lease Sale 50 (Camden B a y ) , l o c a t e d  o f f s h o r e  ANWR, was 

conducted. T h e  co urt remanded the two issues to the trial court 

to r e m a n d  to the D e p a r t m e n t  of N a tural R e s o u r c e s  (“DNR") and the 

o f f i c e  of M a n a g e m e n t  and Budget, D i v i s i o n  of G o v e r n m e n t a l  

C o o r d i n a t i o n  ("DGC") for action.

First, the c o u r t  held that DNR's b e s t  i n t e r e s t  f i nding  

was defective, finding a failure to c o n s i d e r  e n v i r o n m e n t a l  s a fety 

factors  r e l a t i n g  to t r a n s p o r t a t i o n  f a c i l i t i e s  t h a t  w o u l d  be 

n e c e s s a r y  s h o u l d  p r o d u c t i o n  o c c u r  and A N W R  r e m a i n  c l o s e d  for 

o n s h o r e  s u p p o r t  facilities. Second, the c o u r t  h e l d  t h a t  the 

c o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n  u n d e r  t h e  A l a s k a  C o a s t a l  

M a n a g e m e n t  P r o g r a m  (“ACMP") was d e f e c t i v e  b e c a u s e  AS 

4 4 . 1 9 . 1 4 5 ( a ) (11) r e q u i r e s  the O f f i c e  of M a n a g e m e n t  a n d  B udget 

("OMB") to r e n d e r  a c o n s i s t e n c y  d e t e r m i n a t i o n  w h e n  a l ease sale 

involves m o r e  than one lease. Th ese i s s u e s  will b e  d i s c u s s e d  

s e p a r a t e l y  below.

1. C o n s i d e r a t i o n  of h y p o t h e t i c a l  t r a n s p o r t a t i o n

facili ties



With regard to offshore t r a n s p o r t a t i o n  facilities that 

w o u l d  b e  n e c e s s a r y  should oil be found and AirwR remain unavai l a b l e  

for o n s h o r e  support, the court m a d e  several o b s e r v a t i o n s  or 

h o l dings w i t h  w h i c h  DNR and the Department of L a w  disagree:

(a) "These [transportation] facilities are

u n q u e s t i o n a b l y  a vital part of the d e v e l o p m e n t  of the sale area for 

oil p r o d u c t i o n  and thus are important factors in the d e c i s i o n  to 

lease the sale area". Op. at 14.

C o m m e n t : At page 15 of the Opinion, the Supreme
Court rejec t e d  the p r o p o s i t i o n  t h a t  D N R  must 
"demonstrate  the economic f e a s i b i l i t y  of d e v e l o p i n g  
C a m d e n  Bay." Th e court found t h a t  [no] law 
r e q u i r e s  DNR to d e m o n s t r a t e  " economic feasibility", 
and that, given the b e n e f i t s  from r e c e i v i n g  bonus 
and lease income, the "court need n o t  inquir e into 
the feasi b i l i t y  of future development". T h e  same 
r a t i onale should apply to t r a n s p o r t a t i o n  
facilities. The lessees bear the risk  of (1) 
f i nding oil, (2) being able to p r o d u c e  t h e  oil in 
an e c o n o m i c a l l y  feasible m a n n e r  g i v e n  future oil 
prices, the size of the field, a n d  the c o s t  of 
e x t r a c t i n g  and t r a n s p o r t i n g  the oil, and (3) 
s a t i s f y i n g  then app licable state and federal legs! 
r e q u i r e m e n t s  insuring that the p r o d u c t i o n  and 
t r a n s p o r t a t i o n  of the oil will be e n v i r o n m e n t a l l y  
safe. In other words, the state r e t a i n s  the o ption 
to p r o h i b i t  oil p r o d u c t i o n  if laws d e s i g n a t e d  to 
p r o t e c t  the environme nt and insure s a fety are not 
m e t  w h e n  and if p a r t i c u l a r  projects are p r o p o s e d  in 
the future.

T h e  benefits of leasing and the e x p l o r a t i o n  to 
d e t e r m i n e  the extent of any a c c u m u l a t i o n s  of oil 
and gas, are separate issues. W h i l e  D N R  agrees 
t h a t  t r a n s p o r t a t i o n  facilities w o u l d  be a vital 
p a r t  of d e v e l o p m e n t  of the sale area, and agree 
that safety w o u l d  be an i m p o rta nt concern 
c o n c e r n i n g  t h o s e  facilities, it d i s a g r e e s  that 
s a f e t y  of h y p otheti cal future t r a n s p o r t a t i o n  
s y s tems is an import ant c o ncern to the leasing 
decision. Federal courts h a v e  r e p e a t e d l y  h e l d  that 
it w o u l d  bo s peculative  to h y p o t h e s i z e  p r o d u c t i o n  
and t r a n s p o r t a t i o n  systems at the l e a s i n g  stage 
since the location and size of a n y  d i s c o v e r y  is

■u



unknown, at that time. Similarly, at the l e a sing 
stage, it is unknown what p a r t i c u l a r  t e c h n i c a l
p r o b l e m s  may exist and what t e c h n o l o g i e s  m a y  be 
av a i l a b l e  at the time of any p r o d u c t i o n  t h a t  may 
o c c u r  in the future. The federal courts h a v e  found 
t h a t  a n  e ffort to hypot h e s i z e  such p r o d u c t i o n  and 
t r a n s p o r t a t i o n  facilities and e v a luate t h e i r  risks 
and b e n e f i t s  w ould be meani n g l e s s  and a w a s t e  of 
timo and resources. The Supreme Co urt did not 
a d d ress the case law that was cited to it on these 
points.

(b) "[The t r a n s p o r t a t i o n  facilities] w o u l d  s e e m  to

p r e s e n t  unique e n v ironmental  risks." Op. at 14.

c o m m e n t : The r ecord does not s u p p o r t  this
statement. A n y  p r o d u c t i o n  from state leases, like
any p r o d u c t i o n  from the nearb y OCS Sales, w o u l d  be 
offshore, n e c e s s i t a t i n g  e i t h e r  pipeli nes, 
causeways, or sea-b ased t r a n s p o r t a t i o n  systems.
Br i n g i n g  the oil onshor e o u t side of A N W R  m i g h t  
impact the m a g n i t u d e  of the e n v i r o n m e n t a l  risk, but 
w o u l d  not impact t h e  nature of those risks.

(c) "[T]he Find ing is r e m a r k a b l e  in t h a t  - as d e t a i l e d  

as it is on o t h e r  subject s - it fails to m e n t i o n  f a c i l i t i e s  of this 

m a g n i t u d e  at all, m u c h  less examine the c r i t i c a l  q u e s t i o n  of 

w h e t h e r  they are safe." Op, at 14.

C o m m e n t : T h e  d e c ision d o c u m e n t  d i s c u s s e s
t r a n s p o r t a t i o n  safety issues, and s p e c i f i c a l l y  
i n cor porates by r e f e r e n c e  l e ngt hy and d e t a i l e d  
federal g o v e r n m e n t  discussio ns c o n c e r n i n g  p o t e n t i a l  
of f s h o r e  t r a n s p o r t a t i o n  facil ities t h a t  c o u l d  be 
used to t r a n s p o r t  oil if A N W R  r e m ains  closed. T h e  
d o c u m e n t  also discus ses the eff ects of p o t e n t i a l  
s p i l l s  from pipelines. Lease ter ms r e q u i r e d  by  the 
b e s t  i n t erest finding p r o h i b i t  c o n t i n u o u s  c a u s e w a y s  
in s u p p o r t  of d e v e l o p m e n t  in the C a m d e n  Ba y's sale 
area, d i s c o u r a g e  d i s c o n t i n u o u s  c a u s e w a y  
construction, a nd favor p i p e lines over t a n k e r s  for 
t r a n s p o r t a t i o n .

L ease terms p r o h i b i t  t a n k e r a g e  of p r o d u c e d  oil and 
gas once a p i p e l i n e  is constructed.

In short, the d e c i s i o n  document, w h i c h  is e x t e n s i v e  
in detail, and is b a s e d  on m o r e  t h a n  11,000 p a g e s



of bac kground materials, is not "remar kably silen t" 
on the issue of transportation, and does not fail

to examine safety issuer in c o n j u n c t i o n  w i t h  
t r a n s p o r t a t i o n  issues. A l t hou gh DNR s tated that 
t h e r e  are decided limits to the u t i l i t y  of 
c o n s i d e r a t i o n  of hypo thetical p r o d u c t i o n  scenarios, 
it n oneth e l e s s  u n d e rtook serious effort to d i s c u s s  
the issues given the information a v a i lable at the 
l e asi ng stage. If further analysis is required,
DNR believ es it will result in i n c r e a s e d  b u d g e t  
needs or a reduction in lease sales.

2. C o mpliance with the ACMP C o n s i s t e n c y  Require ments.

T h e  court held that AS 44..19.145(a) (11) r e q u i r e d  OMB to

p e r f o r m  the coastal consist ency review for Sa le 50 a n d  to r e n d e r

the c o n c l u s i v e  c onsist ency determination. AS 4 4 . 1 9 . 1 4 5 ( a ) (11)

states that OMB shall "render on behalf of the s t a t e . . . a  c o n c l u s i v e

s t a t e  co n s i s t e n c y  d e t e r m i n a t i o n  when a p r oject re q u i r e s  two o r  m o r e

state or federal permits, leases, or a u t h o r i z a t i o n s . "  T h e  c o u r t

r e j e c t e d  the state's argument that Sale 50 r e q u i r e d  o n l y  a s i n g l e

a g e n c y  authorization, the best interest finding. T h e  c o u r t  s t a t e d

that since Sale  50 contemplated  35 leases, the s t a t u t e  r e q u i r e d  O M B

to m a k e  the consis t e n c y  determination and t h a t  O M B  c o u l d  not

d e l e g a t e  t h a t  duty to DNR.

Comment: The court's h o l ding represents a m a r k e d
d e p a r t u r e  from the int erpretation of the s t a t u t e  b y  
O M B  t h r o u g h  its regulations. The cour t's d e c i s i o n  
re q u i r e s  significant changes in the m a n n e r  in w h i c h  
t h e  A C M P  has been im plemented by state agencies.
T h e  A C M P  regulations now require an a g e n c y  to 
p e r f o r m  the coastal c o nsistency r e v i e w  and i s s u e  a 
c o n c l u s i v e  c o n s i s t e n c y  d e t e rminat ion if a p r o j e c t  
r e q u ires the permits of only a sing le agency. U n d e r  
t h e  court's ruling, these re gul a t i o n s  w o u l d  n e e d  to 
b e  s u b s t a n t i a l l y  rewritten.

U n d e r  t h e  court's ruling, if one a gency m u s t  issu e 
m o r e  than one permit, OMB m u s t  take r e s p o n s i b i l i t y  
for the r ev iew and t h e  determination. T h i s  r u l i n g  
w i l l  requi re a signi ficant increase in DGC's staff 
a n d  budget. However, since the t e c h nical e x p e r t i s e



on p e r t i n e n t  issues lies in the resource agencies, 
it is unli k e l y  that there will be a corres p o n d i n g  
d e c r e a s e  in the resource  agencies' staffs and 
budgets.

A t  least two a r g u me nts can be made that the court's 
h o l d i n g  is erroneous. First, noth ing in the best 
interest finding "requires" that mor e than one 
l~.ase be issued. In fact, the state e x p r essl y
re tains t h e  right to reject a n y  or all bids for any 
t r a c t  offered. Second, the fact that the statute 
m a y  r e q u i r e  OMB to "render" the de term i n a t i o n  does 
not n e c e s s a r i l y  m e a n  that O M B  is also required to 
"perform a c o n s i s t e n c y  review of the sale."
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Aspect

A NOfW^relit Public Inlirut, lnvlr«nni«nMl u w  Ptrm
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G o v e r n o r  Steve C o w p e r  i n t r o d u c e d  l e g i s l a t i o n  to d ay  g i v i n g  the 

D e p a r t m e n t  ot N a t u r a l  R e s o u r c e s  <DNR) the p o w u r  to a u t h o r i z e  oil 

end gns lease sales w i t h o u t  e v a l u a t i n g  t r a n s p o r t a t i o n  s a f e t y  or 

faaaibjility issues,

Tjha l e g i s l a t i o n  w o u l d  c i r c u m v e n t  a recant* A l a s k a  S u p r e m e  Co ur t 

on r e q u i r i n g  d n r  to a n a l y z e  the e n v i r o n m e n t a l  p r o b l e m s  

a s s o c i a t e d  wi t h  oil t r a n s p o r t a t i o n  f r o m  o f f s h o r e  le as ing areas*

The G o v e r n o r  has not l e a r n e d  the l e s s o n s  of the Ex x o n  V a l d ^ y 

1 s a i d  R a n d a l l  Wein er , director' of T r u s t t & s  for Al aska, 

h a s  c h a l l e n g e d  o f f s h o r e  l ea s e s a le s  on b e ha l f of ei ght 

m e n t a l  g ro u ps  and the N a t i v e  V i l l a g a  of Ka k to v i k *  "The s e 

w o u l d  u n d e r c u t  e n v i r o n m e n t a l  c o n t r o l *  over tha m o a t  r i s k y  

of o f f s h o r e  oil d r i l l i n g  *■- t r a n s p o r t a t i o n  of c r u d a  oil." 

The S u pr em e  C o u r t ' s  d e c i s i o n  c r i t i c i z e d  D N R  for f a i l i n g  to 

m e n t i o n  the f a c i l i t i e s  that w o u l d  h a v u  to he b u i l t  to t r a n s p o r t  oil 

Ifshore w e l l s  to ma rk et ,  "much • leea e x a m i n e  the c r i t i c a l  

q u e s t i o n  of w h e t h e r  th ey  are safe." Th® C o u r t  noted that au ch  

f a c i l i t i e s  r e p r e s e n t  "u nique e n v i r o n m e n t a l  r i s k s , " 

o G o v e r n o r ' s  b i ll a  w o u l d  do th'* f o l lo w in g !

L i m i t  the a n a ly si s  r e q u i r e d  b e f o r e  oil and gas l ea se aalen

Th

*

u» n^l.u EL^j-. ^  » I . . .  n r s r r w  , r » n « f \  n - , / «  A n  A 4
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• a f o t y  

S a n a t *

*

C o o r d i n

w i t h  th 

S e n a t e

A

O f f S C t

A l u i u u

*re a p p r o v e d  by DNR. D i » c u * * l o n s  of transport*biurt f e a s i b i l i t y  and

kould bo txcluded from the Analysis. (House Bill 591 and

till 539.)

O iv s  DNR, rat her than th* D i v i s i o n  of G o v e r n m e n t a l  

lation, tha po we r  to d a t e r m i n o  if lease Bales ere c o ns i st e nt  

t A l a * k a  C o a s t a l  M an a ge m e n t  Program. (House Sill 592 an d  

(Bill 340.)

R a t i f y  th* leasa «t l*  in C a m d o n  B ay by n u l l i f y i n g  the 

of the Sup re m e C o u r t 1* M a r c h  16 r u l i n g  in T r u s t a pj for 

ly. S t a t e . Th* bills w o u l d  il*o r a t i f y  the Ad j a ce nt  s t at e

l fa se  aH 1* 55 {rtarnmifcncion Point) w h i c h  we* c h a l l e n g e d  by K a k t o v i k  

and e n v i r o n m e n t a l  gr oups b e c a u s e  of its impa c t on s u bs i s t e n c e 

r e s o u r c e s  l o c a t e d  in the B e nu r fo r t Sea and th* A r c t i c  Nat i on a l  

a Rafu ^ a . (Amendment to Kou»c> Bill 128 [currentl y b s f o r eW i l d l i f

Senate)

In 

0*6 10* 

E n v i r o n

and Cori

).

a d d i t i o n  to Kaktovik, the g r o u p s  c h a l l e n g i n g  the oil and 

ae e a la a are tha W i l d e r n e s s  society, A l a s k a  C e n t e r  for the 

jnent, N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  center, N a t i o n a l  Parka 

a a r v a t i o n  As so c ia t io n,  s i e r r a  club, A m e r i c a n  W i l d e r n e s s

Aliiancte, A l a a k a  W i l d l i f *  Allianco, and T r u H t * * a  for Alaska.

•30.



= e i i T  B < i & W  O I L .  0 * 3  ,  4  z  ro i O ; Z 3 * n  > . - 5 3 4 4 .
. . . . . . . . . .  I t n  . 4  k  ww I  4 ' V U  I  3 0  1 4 0 0

4 . 0 0 . 1 9 9 8  14136

: c t  z t o  ~ c z z # *» -•

Why ws oppose theft b i l l s :

* A:
to be 
fcranapi

• Th 
analys: 
hold ar 
responn 
b a n d

vsjuir/ 4 t ,  b

tar th# 
mcr*» 

rtation

ExxonJteidsi spill, tha 
not lose, prepared 
p r o b l e m s .

State and oil companies 
for Oil development

need
and

* Supreme Court ha* recently determined tht level1, of 
a that ia reasonable before the Stato makes the decision to
o i l  and. g a s  l e a a e  » a l a .  T h a  Q o v e r n o r  h a a  m a d o  a n  e m o t i o n a l

• baaed on fiscal concerns, rather than a measured response 
safety concerns.on

* O r f a h p r *  ail and era* I bai* &«].«« poos  dang*.ra that are not 
p r e s e n t  w i t h  on sh c i u oil and gas d e v e l o p m e n t .  T h o s e  d a n g e r s  m u s t  
be t h o r o u g h l y  e v a l u a t e d  b ef o re  t h e re is a d e c i s i o n  to ho ld  a s t a t a  
oi l and gaa leaae. Onco * l e a s e  sale is h e l d  and the st at e and 
Compan:,ee h a v e  i n v e s t e d  su ba t an ti a l sums to expl o r e f or oil. it i* 
vmliKa:.y to a v e r  be stopped* ev en If en v ir o n m e n t a l  and s a f e t y  
p r o b l e m s  a r t  e nc o untered .

• 0
dr il loaf 
the 
vxplosi 
could 
communi 
■ a u l d m i

fshore oil exploration poses the danger of b l o w o u t *, s 
's sudden loss of control over gas pressure that could turn 
r into a an uncontrolled guaihor causing spills, fires or 
ohi*. A blowout in the Arctic Ocean and around the state 
lava a devastating impact on. marine life and subsistence 
ties. The A n a h o r a a a  H aily Hmw» report-nrf today that ftiewaut 
n c  in.«peetot« r«it eht i n e p e c t i p u  p r o c e s s  was inadequate.

• Th 
en d be 
cor.csrr 
d e v e l o p

0  G o v e r n o r  s h o u l d  r e c o g n i s e  t h a t  t h * r e  i a  a s y s t e m  o f  c h e c V *  

t n < ? e 3 .  H e  s h o u l d  1 s t  t h e  c o u r t s  g r a p p l e  w i t h  t h e  c o m p l e x  

a raised by Natives, and environmentalists a b o u t  oil 
m i m t  in specific r e g i o n s .

s T h e  G o v e r n o r ' s  
t o  h e  k r u s h e d  u n d e r

broad b t u a h  
the rug,

solution will allow safety issues
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IN THE HOUSE

CS FOR HOUSE BILL NO. 592 ( )

IN T H E  L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  LEGISLATURE  - S E C O N D  S E S S I O N

A  BILL

Fo r  an Act entitled: "An Act requiring the o f f i c e  of m a n a g e m e n t  and b u d­

get, in the Office of the Governor, to r e nder state 

conclusi ve coastal zone c o n s i s t e n c y  determinations 

when a project require s a permit or auth or i z a t i o n  

from two or more state r e s o u r c e  agencies, a federal 

permit, or a sale, lease, o r  other disposal of land 

or resources by a state r e s o u r c e  agency; removin g the 

requirem ent that the o f f i c e  o f  manage m e n t  and budget 

render state conclusi ve c o asta l zone c onsistency  

determinations for p r o j e c t s  r e q u iring two or more 

leases or authorizations; d e f ining 'render* and 

'resource agency' for p u r p o s e s  of coastal zone c o n­

sistency determinations; and p r o v i d i n g  for an e f f e c­

tive date."

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e ction 1. A S  44.19.145(a) is amended to read:

(a) The o ffice shall

( 1 ) p r o vide technical a s s i s t a n c e  to the g o v ernor  and the

l egisl a t u r e  in i d ent ifying long range goals and objectives for the

state a n d  its p o l i t i c a l  subdivisions;

(2) p r e p a r e  and maintain a state c o m p r e h e n s i v e  development

p l a n ;

(3) p r ovide information and a s s i s t a n c e  to state agencies to 

aid in g o v e r n m e n t a l  coordination and unity in the p r e p a r a t i o n  of

-1- CSHB 592 ( )



agency plans and programs;

(4) r e v i e w  planning w i t h i n  state g o v e r n m e n t  as m a y  be 

n e c e s s a r y  for recei pt of federal, state or other funds;

(5) p a r t i c i p a t e  with o t h e r  countries, provinces, states or 

subdivisions of them in internatio nal or interstat e planning, and 

assist the state's local governments, g o v e r n m e n t a l  conferences, and 

councils in p l a n n i n g  and coordinaua.ng their activities;

(6) e n c o urag e educational and r e s e a r c h  programs that f u r­

ther state p l a n n i n g  and development, and p r o vide admini s t r a t i v e  and 

technical services for them;

(7) p u b l i s h  such statistical i n f o r m a t i o n  or other d o c u m e n­

tary m a t e r i a l  as will further the p r o v i s i o n s  and intent of AS 44.19.- 

141 - 44. 19.152;

(8 ) a s s i s t  the governor and the D e p a r t m e n t  of Community  and 

Regional A f f a i i s  in coordinating s tate a g e n c y  [THE] activities that 

[OF STATE A G E N C I E S  WHICH] have an e f f e c t  on the s o l u t i o n  of local and 

r e g ional d e v e l o p m e n t  problems;

(9) serve as a clearinghouse for information, data, and 

other m a t e r i a l s  that may be helpful or n e c e s s a r y  to federal, state or 

local g o v e r n m e n t a l  agencies in d i s c h a r g i n g  their respec t i v e  r e s p o n­

sibilities or in o b t a ining federal or state f i n a n c i a l  or technical 

assistance;

( 1 0 ) r e v i e w  all proposals for the l o c a t i o n  of capital i m­

provements b y  any state agency and a d v i s e  and m a k e  recommendations 

c o n c e r n i n g  loca tion of these capital improvements;

( 1 1 ) render, on behalf of the state, all federal consistency 

deter m i n a t i o n s  and certifications a u t h o r i z e d  by 16 U.S.C. 1456 (Sec. 

307, Coastal Zone M anagement  Act of 1972), and e a c h  [A] conclusive 

state c o n s i s t e n c y  determination when a project requires
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(A) a permit or a u t h o r i z a t i o n  f rom two or m o r e  state

resourc e agencies;

(B) a [OR] federal permit; or

(C) a sale, lease, or o ther disposal  o f  l a n d  or r e­

sources by a state resource a g e n c y  [PERMITS, LEASES, O R  A U T H O R I­

ZATIONS] .

* Sec. 2. AS 44.i9.152 is amended by a dding n e w  p a r a g r a p h s  to read:

(3) "render" means to c o o r d i n a t e  and issue;

(4) "resource agency" means

(A) the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n ;

(B) the D e p a r t m e n t  of Fish and Game; or

(C) the D e p a r t m e n t  of Natural Resources.

* Sec, 3. This Act is r e troactive to M a r c h  11, 1984.

* Sec. 4. This Act takes effect i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0 . 0 7 0 ( c ) .
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