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FISCAL NOTE

REQUEST:

Revision Date: Agency AiTocted: O ffice of the Governor

Title: Tzli_sk force, nmatural gas BHU- Executive OUperations
pipeline

Sponsor:sens. Kellv,_ Sturqulewski et aComponents ..
Requestor.  Senate Finance

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 Fi 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EXUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of r->llars)
GENERALFUND n 0 0 0 0 0
FEDERALFUNDS G 0 0 0
OTHER , n 63 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0/ 0 0
PART-TIME N 0 0 0/ 0 0
TEMPORARY 0 0 0 A 0 0
ANALYSIS :  (Attach a separate page if necessary)

. Senator Rick Uehl.ing,\\30-chairntan - 465-4821
Brﬁlrl)salrggb.y_ Senate Finance committcee - Bg?e“e_ 3/1/90
Approved by Commissioner: Date:

Agency:

Distribution (by preparer):.
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ies) page. of






HOUSE COMMITTEE REPORT

*

éate Referred: March 28, 1990 mm FURTHER REFERRALS:

Date of Committee Action: LR AVARS

The RESOURCES Committee considered: CSSB 454 (RESOURCES)
CS SB NO. 454 (Resources) MANAGEMENT & USE OF STATE LAND

"An Act relating to the use of state land.™

RECOMMENDATIONS: [ 1 the same title
] be replaced with [ 1 a new title

] have attached amendment(s)
1 do pass
] do not pass
] no recommendation
individual recommendations
) additional referral to the Committee

ADOPTS : letter of intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)

[ 1 fiscal impact [ 1 fiscal note(s)
[ 1 zero fiscal note f: zero fiscal note(s) i j
[ 1 zero with analysis_ zero fn/analysis Q

SIGNING DO PASS: SIGNING:

OEf W X
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REQUEST: FlSCAL NOTE

Revision Date: Agency Affected: Dent:, o Fish and Game

Title : An Act- rol.'iLinu lo miltiole BRU: Hahlfl|f
use ol: ::;tatt: land and water — )

Spocuor : ilt on Components :.
Requestor: RfV.nnrn»; (Vinmil liv

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTIirtL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE N o o 0 0 N

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL u 0 0
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS @ (Attachisepwis page if necessary)

No impact on FY 90 budget

/77y /T

Preporcdb y fL " Sue' lirector Phone:.
Divisioo .~ Habitat /" = Date: _

Approved by Commissiocer:  W.h / @Y/ ¥/j ty MM = D te: [ «/
AgeRey: Department ot' Fish and Game

Distribuboo (by preparer):
Legislative Finance $2
Legislative Sponsor -

gISTaLIVE Spons Changes -1 NnCSSM&LA?2) ~ <fl

Requestor h i 1 i t
Office of Management and Budget ave no Tiscal impact.
This fiscal note is prge-J  of

Impacted AgencyCies) appropriate

465-4105



STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

DEPARTMENT OadiN « ILLNUMBER SPONSCR

Fish and Game Habitat SB 454 Resources Committee
>cflr rru cf (w

\n Act relating to multiple use of state land and water

ICRI .RTUtN- POSITICN
Oppose

. A a A
PHIEPAPLO ar //m QAIE COVMWSKIONER 3 SIGNATURE- /"
Frank Rue, Director 3-2.-40 W h.t/M iffj /7)jA

SUMMARY /

Oinf.* agenc es affected by bjll constituent onouPrai affected ar biuj®
Department of Natural Resources All users of state land
ORGANISATIONAL SUPPORT FOR BILL OftOANUATIONAL OPPOSITION TO 5.LL
Unknown Unknown
FISCAL IUPAGT: 0 NONE CK FISCAL NOTE ATTACHEO

BACXOROUNO/LEOISLATIVE INTENT

Section 1 amends the definition of multiple use as it 1is
defined in AS 38.04 (Alaska Lands Act) to require that multiple use lands be
managed for all of their resources; thereby negating current statutory discretion
to manage lands for a predominant use or for less than all competing uses.

ANALTSIS OF BILUPFIOGRAU EFFECTS

The existing definition of multiple use is consistent with
the state®"s constitutional provision that "Fish, forest, wildlife, grasslands,
and all other replenishable resources belonging to the state should be utilized,
developed, and maintained on a sustained yield principle, subject to preferences

among beneficial uses." The existing language accommodates the commonly
recognized fact that all potential natural resource uses may not be compatible
on every acre. The current definition also allows for the objective and

reasonable identification of appropriate primary, secondary, and incompatible uses
on an area-specific basis.

Section 1 will remove the Department of Natural Resources®" authority to classify
or manage state Ulands for a predominant use or for less than all compatible
competing uses. This section may also limit or condition the Department of Fish
and Game"™s management and permitting authorities within State Game Refuges, State
Game Sanctuaries, and Critical Habitat Areas established under AS 16.20. (cont"d)

AUENOUENT3 proposed
Section 2: We suggest that the AS 38.05.185 amendment be

‘worded to require the reporting of areas opened, as well as closed, to mineral

lentry each year.
) Changes 1in d'553 \

have no fiscal impact.
This fiscal note 1is
appropriate.

RIXAX* ATTACH A IOAJUTT SHEET FOR AOCCTTOKAL COttMOm OR AXALTHPf.

QLON (V. 11D



Continuation of Bill Analysis SB 454
Bill/Program Effects

These areas have been legislatively protected 1in recognition of
their outstanding natural habitat and associated fish and wildlife
resource values. Absent a legislative definition for "compatible,"”
this measure will essentially require that all state land and its
various resource values be managed as open public domain on the
assumption that all competing uses are compatible, unless clear and
convincing evidence to the contrary is available.

Although SB 35"s reduced emphasis on "the use of the land for less
than all of the resources” is accompanied by the added
gualification that multiple use "does not exclude compatible
competing uses," the latter requires that individual determinations
be made as to whether competition between uses 1is sufficiently
great to result 1in incompatibility. There 1is concern that such
compatibility tests may 1) unduly tax already strained agency
staffs and budgets, 2) create delays in land use decisions that
would be burdensome to private industry and the general public, and
3) reduce, rather than increase, state land management flexibility
to respond to ever changing economic and social demands on the
state land base.



STATE OT ALASXA bill version: cssh43 . ..« ys)

1990 LEGISLATIVE SESSION publishdate: 3/5/90
FISCALNOTE
REQUEST:
Revision Date: 2-Mnr-90 Agency Affected: Natural Resources
Title: An Act relating to closure of BRU:  Land& Water Management
stale land to multiple purpose use.
Sponsor: Resource Committee Components: Land& Water Mgmt

Requestor:  Senate Resources

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

See Attached

Prepared by: Larry Ostrovsky Phone: 465-2400
Division: ~ Commissioner's Off.,ce Dale: 2-Mar-90

Approved by Commissioner/~ ) _AAALemAGorsuch Date: 2-Mar-90
Agency:  Department of Natural Resources

Distribution (by preparer) SV A

*
Requestor hEaQ 9% fiscal inpact. W
Office of Managementand Budget  This fiscal note is
ImpactedAgcncy(ics) appropriate. e 1 of 2



Ola*fea &itate ILegt"Ysturl

&enate *Uoourceo Committee

S5cnnior lictiyc Fnhrenkamp. Chairman P.O. Box v
Senator Jay Keruula. Via- Chairman
Senator Steve Frank (907) 465-4907

Senator link Halford
Senator Arllss St|mﬁl|levskl
Senator Fieri Zharo

To: Senate Resources Committee members
From: Sen. Bettye Fahrenkam

Date: March 2, 1990

Re: SB 454, use of state lands

Section 1. The purpose of this section is to define "multiple use"
to ensure that all the achievable land uses are considered in the
planning process on an equal basis. In other words, two uses does
not constitute "multiple use”™ 1if there are other land uses that can
coexist simultaneously. Multiple use means all uses of land and it
does not exclude compatible competing land uses.

Section 2. The purpose of this section is to require the
commissioner of the Department of Natural Resources to submit a
report to the legislature and the governor detailing the state land
closed to mineral location and mining during the previous calendar
year. It specifies that the report must include known resource
values of the area, the reason for the closure, the effective date
of the closure, and the legal description of the land involved 1in
the closure. It allows the legislature the authority to disapprove
closures and by resolution to make recommendations to the
commissioner on the future management of the area. It further
requires the department to submit a report every ten years that
lists land withdrawn from mineral location and mining, or withdrawn
from multiple use.

Section 3. This section revises the language so that it is clear
that the department is not required to classify all lands, but only
those considered necessary and proper. It requires the department
of Natural Resources to add to its annual report to the legislature
under this section, a list of instances when the department has
closed lands of less than 640 acres to multiple use.
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,ladka Minerals Commission

In addition to the mineral closures in National I'arks, Refuses and Forests, development ol al
kinds m the remaining lowland areas is now threatened by a proposed National policy of “No
net loss of wetlands!" These “ wetlands" in Alaska occupy about 75 percent ol the lowland areas
of the state, or about 170 million acres, and are often caused by the underlying permafrost.
Assessment of the mineral potential of such areas is difficult and requires sophisticated surveys.

3 Alaska should he exempted from u strict application of (he proposed nationwide policy
of "no net loss of wetlands" until a suitable policy can he formulated specifically for the
state, which recognizes that Alaskan wetlands are unique in kind, size and cause.

Options for overland access to mineralized areas in Alaska must be maintained, especially in
light of the relatively unexplored status of much of the state. Revised Statute 2477, (RS2477),
isan 1867 congressional %rant of ri?hts-of-way across unreserved federal lands for public highways.
RS2477 corridors may be the only feasible access into more remote areas of tiie state.

4 The Slate of Alaska should expedite the ongoing program of inventorying the possible
RS2477 access routes, and aggressively assert the state’s rights to these corridors of com-
merce, especially across otherwise inaccessible areas.

The mining law of 1872 has served the nation well on federal lands, but is under attack. Propos-
<|ad (ahanges would severely inhibit mineral exploration, development and production on federal
and.

5 The state should transmit opposition to proposed changes in lit* 1872 Mining Law which
would he damaging to the mining industry.

Ongoing regional land plans on state lands, and local expansion of coastal zone management
plans to encompass areas remote from the coastline restrict development and generally omit
assessments of subsurface resources such as minerals, coal and industrial minerals in the pro-
cess. Because development of natural resources is so often(frecluded in the planning process,
the availability of state land to mineral entry is diminished.

6 The Governor should establish that mineral development is a priority in the best interest
of the state, consistent with Section 1 of Article 8of the State Constitution, that must be
recognized in most slate land management actions.

7 The Legislature and Governor should support Senate Bill 34, (an act relating to state land
withdrawn from mineral location and mining), and Senate Bill 35, (an act relating to multiple
use of state land and water), submitted in the first session of the 16th Legislature. (See
Appendix D))

Less that )\ of Alaska has been geologically mapped at a scale suitable for mineral explora-
tion. As a comparison, many of the third-world nations have more complete geophysical data
than Alaska. A continued lack of funding for such surveys perpetuates the problem of develop-
ing a data base.

8 Detailed geologic and geophysical mapping of the state must be continued at an increased
pace to provide a data base for the state to inventory its coal, metalliferous and industrial
mineral resources as a basis for informed land planning, and to advertise the state’s in-
terest in mining as a valued component of the economic base. An annual S5 million sup-
plemental appropriation for this purpose would he comparable to the advertising budgets
of other sectors of the state’s economy.
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APPENDIX D
PENDING LEGISLATION REFERENCED IN REPORT

Introduced; 1/9/89 6-0296A
Referred: Resources and Finance

BY COuHILL, PEARCE

IN THE SENATE AND FRANK

Fo:

BE

SENATE BILL NO. 34
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

“an Ac" entitled: "An Act relating to state land withdrawn from mineral

location or mining."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05.185 1is amended by adding new subsectionsto read:

(d) The commissioner shall submit a report to the legislature
and to the governor within the first 10 days of the convening of each
regular session of the legislature detailing the state land closed to
mineral location and mining during the previous calendar year. The
report shall include

(1) the known resource values of th». area;

(2) the reason for the closure;

(3) the effective date of the <closure; and

(4) the legal description of the land involved in the
closure.

(e) Each area closed under (a) of this section remains closed to
mineral location and mining until the comi.ussioner 1issues an order
altering the status of the land or until the closure is disapproved by
act of the legislature. In addition to an act of the legislature
disapproving a closure by the commissioner, the legislature may by
resolution make recommendations to the commissioner on future manage-
ment of the area involved.

(f) Each report prepared under (d) of this section that reports
on an area of moie than 5,120 acres shall include a mineral assessment

report for the area.

SB0034a B 34

29



10 years, che commiss

@

Every

the governor and the legislature

time withdrawn from mineral location

withdrawn from multiple use by the

make recommendations in each report

state land.

* Sec. 2. Notwithstanding the 10-year

enacted by sec.

05.185(g), as

nor and legislature under chat subsection

lature five years after the effective date

SB 34

concerning state
or mining,

legislature.

1 of this Act,

ioner shall submit a report to

land that is at that

including state land

The commissioner may

regarding existing closures of

interval required under AS 38.-

the first report to the gover —

shall be delivered to the legis—

of this Act.

SB0034a
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Introduced: 1/9/89 6-0295A
Referred: Resources and Finance

BY COCHILL, KELLY, PEARCE
IN THE SENATE AND FRANK

SENATE BILL NO. 35
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to multiple use of state land and
water."
BE IT ENACTED BYTHE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.04.910(5) is amended to read:
(5) "multiple use"

(A) means the management of state land and its various
resource values so that it is used in the combination that will
best meet the present and future needs of the people of Alaska,
making the most judicious use of the land for [SOME OR] all of
the [THESE] resources or related services over areas large enough
to provide sufficient latitude for periodic adjustments in use to
conform to changing needs and conditions;

(B) [IT] includes

(i) [(A)] the use of the [SOME] land for less
than all of the resources but does not exclude compatible
competing uses; [,] and

(ii) [(B)] a crmbination of balanced and diverse
resource uses that takes into account the short-term and
long-term needs of present and future generations for renew—
able and nonrenewable resources, including, but not limited
Co, recreation, range, timber, minerals, watershed, wildlife
and fish, and natural scenic, scientific, and historic
values;

* Sec. 2. AS 38.05.300(a) is amended to read:

SB0035a -1- B 3



STATE CF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

1DEPARTMENT 0<Vi5*ON «ILL NUMBER SPONSOR

Fish and Game Habitat SB 454 Resources Committee
>CRV TITLE cF BILL

~n Act relating to multiole use of state land and water
CCPARTUCNT POSITION

Oppose A A
n / a
eotPARtD ar /20 0AIE COMMI/yiONER 3 SIGNATURE
Frank Rue, Director £% /*>
SUMMARY o<

other agencies affected ar bill constituent anouprai affected ar biu,
Department of Natural Resources All users of state land
organizational SUPPORT for bill ORGAN (NATIONAL OPPOSITION TO BILL
Unknown Unknown
FISCAL IMPACT: O NONE Q£ FISCAL NOTE ATTACHEO

BACXGROUNOY/LEGISLATIVE INTENT

Section 1 amends the definition of multi/le use as it is
defined in AS 38.04 (Alaska Lands Act) to require that multiple use lands be
managed for all of their resources; thereby negating current statutory discretion
to manage lands for a predominant use or for less than all competing uses.

ANALYSIS OF BILUPROCRAM EFFECTS

The existing definition of multiple use is consistent with
rhe state®s constitutional provision that "Fish, forest, wildlife, grasslands,
and all other replenishable resources belonging to the state should be utilized,
developed, and maintained on a sustained yield principle, subject to preferences

among beneficial uses.” The existing language accommodates the commonly
recognized fact that all potential natural resource uses may not be compatible
on every acre. The current definition also allows for the objective and

reasonable identification of appropriate primary, secondary, and incompatible uses
on an area-specific basis.

Section 1 will remove the Department of Natural Resources® authority to classify
or manage state lands for a predominant use or for less than all compatible
competing uses. This section may also limit or condition the Department of Fish
and Game"s management and permitting authorities within State Game Refuges, State
Game Sanctuaries, and Critical Habitat Areas established under AS 16.20. (cont"d)
AMENDMENTS PROPOSE!)

j Section 2; We suggest that the AS 33.05.185 amendment be
|[worded to require the reporting of areas opened, as well as closed, to mineral

"entry each year.

PIXLM ATTACH A ICPAAATt INITT FOR AOOMOHAL COOMCMTI OR AXALTW.
0'009imt. ILS3



Continuation of Bill Analysis SB 454
Bill/Program Effects

These areas have been legislatively protected 1in recognition of
their outstanding natural habitat and associated Tfish and wildlife
resource values. Absent a legislative definition for "compatible,”
this measure will essentially require that all state land and its
various resource values be managed as open public domain on the
assumption that all competing uses are compatible, unless clear and
convincing evidence to the contrary is available.

Although SB 35"s reduced emphasis on "the use of the land for less
than all of the resources” is accompanied by the added
gualification that multiple use "does not exclude compatible
competing uses,"” the latter requires that individual determinations
be made as to whether competition between uses 1is sufficiently
great to result in incompatibility. There 1is concern that such
compatibility tests may 1) unduly tax already strained agency
staffs and budgets, 2) create delays in land use decisions that
would be burdensome to private industry and the general public, and
3) reduce, rather than increase, state land management flexibility
to respond to ever changing economic and social demands on the
state land base.



TE OF o
1000 TECIS AT AR Easion O LeRsIon: S s
REQUEST: FISCAL NOTE

Rcvujou Date: ' i
TitIeJ:An Art- riM.iring t-0 mull inTs /Q%eg:cyAffel_(l:}]egi.?leiPt, of Kish and Came

use of state land and water

sponsor: famai-H on Components
Requestor: JI& iniircon Cncimil:ur

EXPENDITURES/REVENUES:  (Thousandsof Doilin)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EEUIPMENT
LAND A STRUCTURES

GRANTS. CLAIMS
MISCELLANEQUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 L ™ 0 C A 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL N ~1) 0 m 0 0 0

POSITIONS:

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS . (AracfatxpraepitgeifDeceiary)
No impact on FY 90 budget

Erank Rue", Director e 465-4105
P d S—— Phcoe

Division?”” b icat 7 A e

App”yrd hy rAmnLttinner e _ n ~n . b /2. /GO
Agency: Department of Fish and Game Iy

Distriburica (byprcpwer): 0
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agercy(Vci) frex u —
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DKPAHTMKNT OF NATUWIHAL ItFSONKCFS

OFFICE OF THE CO*. 'ISSIONEH

March

2, 1990

The Honorable Bettye Fahrenkamp
Alaska State Senator

P.O.

Box V

Juneau, AK 99811

STRE CONFR GOARNR

400 WILLOUGHBY AYE.
JUNEAU. ALASKA 99B01-1796
PHONE: (907) 465-2400

Dear Senator Fahrenkamp:
Subject: 454 (Resources), an act relating to the use of
state land.

Background: This Dbill wculd modify \e definition of multiple

use to include all compatible competing users,

require an annual \Y

report on land closed to mineral location and mining, and add to

the reporting requirement of AS 38.05.300(h),

.land

Position:

and water closed to multiple use.

an annual report on

The department supports CSSB 454 (Resources). |Its

definition of multiple use reflects the philosophy and practices

of this department.
narrow construction of the term

Additionally,
the annual

the reporting requirements will
reports prepared by the department.

The proposed changes would prevent an overly
in the future.

expand the scope of

Please let me know i1f we can be of further assistance.

Sincerely,

Commi

CcC:

ssioner

Bill Sponsors

Committee Members

Bob Evans, Legislative Liaison
Office of the Governor

Denby Lloyd, Special Staff Assistant
Office of the Governor

Commissioner Don Collinsworth
Department of Fish and Game



STATE Of ALASXA dill version : cssb 454

1990 LEGISLATIVE 'SSION publish e
FISCAL NOTE
REQUEST:
Revision Date; 2-Mar-9Q Agency Affected: Natural Resources
Tide: An Act relating to closure of BRU:  Land& Water Management
state land to multiple purpose use.
Sponsor; Resource Committee Components: Land& Water Mgmt

Requestor:  Senate Resources

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES

1TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS,CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL |
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

See Attached

Prepared by: Larry Ostrovsky Phone: 465-2400
Division: ~ Commissioner's Office Date: 2-Mar-90

Approved by Commissioner™ ' /TAMLennie Gorsuch Date: ' 2-Mar-90
Agency:  Department of Natural Resources

Dlstrlbutlon / preparer) :
Legis at|ve inance
Leglslatlve Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ics) page 1 of 2






F ALASKA BILL VERSION: -S3 469
SES

SION PUBLISH DATE:

REQUEST: FISCAL NOTE

Revision Date: 3/12/90 Anry AffreiM mFish and Game
Title: Obstruction ©or nindrance of nRn. Wildlire Conservation

lawrul hunting, fishing, or trapping
Sponsor: senator Frank rnmp>nn e Wildlife Conservnt: mn

Requestor:

EXPENDITURES/REVENUES:  (Thousands of Pollan)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL u u 4 0 0 U

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page it necessary)
No FY 90 impact.

Preparedby:  Bruce Dinneford-------------- A 465-419 0
Division:  wildlife oou™ ™ 3tc10onr— Dare: 3/12/ 90
Approved by Commissioner: Date; A~ A L A?/7?
Agency : - 7V

Distribution (by preparer)
Legislative Finance
Legislative Sponsor
Reguestor

Office of Management and B udget
Impacted AgenCy(ies) page 1  of






STATE OF ALASKA BILL VERSION:
1990 LEGISLATIVE SESSION PUBLISH DATE : 4/10/90

FISCAL NOTE

REQUEST:
Revision Date: 2-12-90 Agency Affected : Fish and Gan-
Title : rtn act :uthor izi -g moosv BRU v-onservation

Harm ing
Sponsor: C cM hiill r.nmpnnont«! -Wild 1ifs Conservation
Requestor:

EXPENDITURES/REVENUES: (Thousandsof Dollars)
OPERATING FYol FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS

OTHER

TOTAL U u 0 u

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

Prepared by Bruce D inneford Phone «465~41/°—
Division : W ildlife C onservation Date: "~f -

N

Approved by C o m m issionerql}f, Date: 7 <>
Agency : 'S

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget i
Impacted Agency(ies) page-----—-- of —






HOUSE COMMITTEE REPORT

Date Referred: April 20, %%10 f FURTHER REFERRALS:

Date of Committee Action:

The RESOURCES Committee considered: CSSB 528 (RESOURCES)
CS SB NO. 528 (Res) SHELLFISH MARICULTURE: KACHEMAK BAY PARK

"An Act relating to shellfish mariculture within the Kachemak Bay State
Park; and providing for an effective date."

RECOMMENDATIQNS : . r _ N [ ] the same title
/"J be replaced with Lo f\N'CS(II'S h "2-g ( ] a new title

have attached amendment(s)
do pass

do not pass

no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)
( ] fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal note ["3 zero fiscal note(s) bfQR
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Original 3ponsor(s): Rules/Legislative Budget & Audit Committee -

IN THE SENATE BY THE RESOURCES COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 523 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH 7.EGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to shellfish mariculture within the
Kachemak Bay State Park} and providing for an effec-
tive date.1”
BE IT ENACTED BY THE LEGISLATURE OF THE STATF. OF ALASKA:

* Section 1. FINDINGS. (a) The legislature recognises that shellfish
mariculture is a commercial activity that is incompatible with the purposes
of state parks generally, and that commercial activities of this type
conflict with the expressed purpose of Kachemak Bay State Park as set out
in AS AT .21.130.

(b) The legislature also recognises that restricted commercial shell—
fish mariculture activity within Kachemak Bay State Park within Halibut
Cove Lagoon has been permitted in recent years. In this unique Instance,
the legislature acknowledges thac this particular commercial activity has
not appeared to significantly diminish Kachemak Pay State Park®s value as a
scenic park under AS 41.21.990. The legislature further recognizes that if
this activity 1is not allowed to continue, the present operators may be
prevented from realizing a return on their investments that were made while
operating under valid state permits.

(c) Therefore, the legislature finds that notwithstanding the deter-
ruination that shellfish mariculture is incompatible with recognized park
purposes, such activities within Halibut Cove Lagoon may, with proper
public oversight, be permitted to continue on a restricted basis.

(d The legislature also finds that to achieve this end, the area
where shellfish mariculture activities may be permitted shall be confined

-1- HCS CSSJI 523 (Res)
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to Halibut Cove Lagoon and shall bo limited to a maximum of 20 acres.

* See. 2. A person who 1is the operator of a shellfish mariculture
activity on Halibut Cove Lagoon within Kachemak Aay State Park on the
effective date of this Act is entitled to continue the shellfish maricul —
ture activity for five years with a right of renewal and otherwise accord—
ing to the terras of the permits 1issued by the commissioner of natural
resources as they existed on the effective date of thir Act. The rights
granted under this section lapse if the right of renewal 1is not exercised.
Except as provided in this Act, the commissioner may not approve a transfer
or an extension of the permits. The area in which the shellfish raari-
culture occurs may not exceed 20 acres.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c),
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Bradley

AMENDMENT

OFFERED IN THE SENATE BY SEN. KERTTULA

TO: CSSB 528 (Resources)

Page 1, line 15:

Delete "AS 41.21.026 - 41.21.030"

Insert "AS 38.05.083 and 38.05.855 - 38.05.856"

21 4/24/90
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Testimony to House Resources Committee, April 25, 1990

My name is Karen Brewster. 1 am a resident of Barrow, AK. | appreciate
having this opportunity to comment. | am strongly opposed to S8 528, allowing
for shellfish mariculture within Kachemak Bay State Park. 1 formerly lived in
Anchorage, where 1 spent time in and around Kachemak Bay State Park (KBSP). I
spent a lot of time researching thus issue and found mariculture to be clearly.
incompatible with the purpose of KBSP. and the legality of authority for its
approval to be.guestionable. It was my understanding that the Division of
Park 3 previous review decided to have the permits expire in December. 1989.

Now I am hearing that the permits were automatically extended until December
1990.

This current attempt to get mariculture in Halibut Cove Lagoon permanently by
asking for legislative action is abhorrent. This is an attempt to get around
existing procedures and laws. This is a park management 1issue, not a
legislative issue. Please leave such decisions up to the experts, who have
already determined that these permits should not be reauthorized.

Alaska 3 state parks were not established to provide for commercial uses, but
rather for public recreation, and wildlife arid habitat protection. Commercial
shellfish mariculture conflicts with the purposes of KBSP and is inconsistent
with the park 3 management, plan. This bill 1is an attempt by the legislature to
circumvent the planning process established for appropriate management of
Alaska s state parks. The KBSP local advisory committee has consistently voted
in opposition to shellfish mariculture within KeSP for the last 3 years, and
the division of parks action with the permits shows their interest in having
m&ricultur®e removed from the park. This bill 3 attempt to override preexisting
authority and decisions is an insult to the management plan and the local
advisory committee.

The uses of state public land, such as within a state park, is a matter that
should be put before the public. The lack of public involvement in S8528 is
appalling. 1 only heard of this bill yesterday and if 1 had not called Juneau
personally 1 would not have been included in this public hearing, 1 fear the
bad precedent being set by such exclusion.

A special interest, such as a shellfish farmer, should not be directing how a
state park is managed. This is what park managers are for. |If the legislature
allows commercial shellfish marieulture within KBSP. despite it3 inconsistency
with the park 3 existing management plan arid mandate. 1 wonder what, is in store
for the rest of our valuable state park lands? There are serious implications
from the legislature acting in such a manner. Our state park system and the
complex public planning procedure that is in place will be undermined.

The first permit for mariculture in K8SP was an experimental permit, wrongly
authorized by Division of Land and Water Management. Because the activity was
within state park boundaries, Division of Parks was the managing authority.
This allowance made it easier for subsequent applicants to receive mariculture
permits for within the park. Just because the activity has been occurring for
a number of years, 1is no reason that it shculd continue, especially when it is
clear that it is an incompatible use.

I ami also opposed to the proposed amendment giving oversi®it authority to the
Division of Land and Water Management. This shellfish mariculture is a
commercial activity within state park boundaries, so it falls within the
Division of Park 3 jurisdiction. They must retain management and oversight
authority for activities within their domain.

I urge you not to pass S8528. It sets a bad precedent for state park
management decision-making, and for allowing incompatible uses within a state

Thank you.
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Emily Barnett: April 25, 1990 Testimony regarding SB 528, a bill to allow
mariculture in Kachemak Bay State Park.

Hello, my name is Emily Barnett and | am representing the Sierra Club. We have
over 1600 members in Alaska, many of whom visit and enjoy Kachemak Bay State
Park,

I urge the Committee to oppose SB 528. There are many compelling reasons why
the legislature should not take action to allow mariculture in KBSP.

This bill, which so far has received almost no public scrutiny, flies in the
face of many well-astabliahed legal mandates. Commercial aqua-farming in
Kachemak Bay state park represents an incompatible activity that violates not
only the park"s enabling legislation but also Title 33 of the Alaska statutes,
the State Constitution, the AK Coastal Management program, and DNR"e own
regulations. In a legal analysis by SCLDF, the attorneys concluded that i

"Title 38 clearly prohibits purely private, commercial use of lands which have
been withdrawn for state park purposes.e.The statutes establishing KBSP clearly
and unambiguously withhold the authority to authorize commercial mariculture
operations within its boundaries."

In a 1988 policy statement the Division of Parks itself determined chat
"mariculture activities in most parks, including Kachemak Bay State Park are
incompatible with the basic mission as stated in statute.”

SB 528 would allow commercial operations inside a park which are completely
unrelated to the purposes of the park. [Incompatible uses should not be allowed
in state partka. The bill represents a very dangerous precedent which would

make all of our parka vulnerable to commercial activities at the whim of private
interests. It is not appropriate for the legislature to rush a bill through at

the last moment which undermines the integrity of all our state parka.

One need only look at the Division of Park"s files to see that many Alaskans
share these concerns. There is an extensive public record concerning aqua-
farming in state parks which has revealed strong public opposition. When the
Division of Parks proposed new regulations dealing with aqua-farming in state
parks they received a strong and clear message chat the public did not support
such usea of our state parks. In a letter to the permit holders, the Division
stated that:

"Opposition centered on the belief that mariculture within KBSP was a
violation of the enabling park statute, waa an incompatible activity
and, as a commercial use of the park, did not provide a service in the
park related to public recreation or land and water preservation."
(11/28/90)



It is important to keep in mind that alternative sites for mariculture exist
outside of Kachemak Bay State Park. DNR ie currently preparing for the
Southcentral opening and will soon begin to process permit applications for
mariculture operations in southcentral Alaska, KL"SP was established as a
"scenic park" and it would be contrary to the express purposes of KBSP to allow
mariculture activities there.

Finally, SB 528 has not received enough public scrutiny. It was introduced lace
in the session and passed the senate with no opportunity for public involvement.
This bill has very serious ramifications and should not be rushed through the
legislature in the end-of-aession crunch.

Our state parks only mean as much as the laws which protect them, SB 528, not
only jeopardizes KBSP but opens the door to a whole host of potential threats
and incompatible uses of our state parks. We urge the legislature to defend the
public interest in the face of private interests by opposing this bill. Please
protect the integrity of KBSP and of all of our state parks and oppose SB 528,

Thank you for thia opportunity to testify.
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MUSSEL AQUACULTURE IN ALASKA

Fourth Alaska Aquaculture Conference  os
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James E. Hemming
Otter Sea Farms
Anchorage, Alaska

Mussel culture is not new. It began more than 750
years ago in France when an lIrish sailor put a fish trap
made of wooden poles on the tide flats. Instead of fish,
he caught blue mussels when spat settled in great abun-
dance on his poles. Mussels proved to be an easily ob-
tainable food source in France and the Irishman’s dis-
covery eventually led to a culture system called the
bouchot system, which is still in use in France.

Blue mussels arc grown in Washington on Puget
Sound. They arc also grown commercially along the
New England coast, and on oil rigs in the Santa Bar-
bara channel of southern California. Each of these areas
has chronic water quality problems.

Alaska has innumerable fiords and protected bays
with excellent water quality that should provide suitable
sites for shellfish culture. With good planning, technical
support, and protective regulations, Alaska could easi-
ly become the mariculture center of North America.

Blue mussels arc filter feeders, which collect food
by straining microscopic organisms from the water they
live in. In the wild, mussels occur in the intertidal zone,
where they arc uncovered part of each day by the tide.
This means that they can feed only about half of each
day. Because they must filter algae and plankton from
the water, they do best in areas with relatively strong
currents and good circulation. Wild mussels grow slowly
in intertidal zones because they can feed only during high
tide. Cultured mussels reach commercial size in 12 to
18 months, whereas wild mussels may require five years
or more to reach an equivalent size. Ifyou compare wild
versus raft-grown mussels of the same shell length, you
will find tha(.the raft-grown mussels yield 40 to 50 per-
cent more meat than their wild cousins, i.e., they are
fatter.

Wild mussels attach themselves to rocks and eld
shell debris on the bottom where they are constantly
scoured by sand and gravel moved by tidal currents. If
sand grains become embedded in soft tissues, they form
tiny pearls or grit that are unpalatable to patrons of fine
restaurants. The use of raft or longlinc culture systems
keeps mussels off the bottom, which reduces the hazard
of pearl development, and in the water column where
they can feed and grow continuously.

Author's address: Otter Sea Farms, 6740 Roundtree Dr.. Anchorage,
Alaska 99516.

CONSIDERATIONS FOR STARTING
A BLUE MUSSEL FARM *

The attributes for an ideal mussel farm include:
1 Protection from weather.
2. Excellent water quality.
3. An abundant supply of food organisms and nutri-
ents in the water column.
4. Ice-free conditions.
5. Limited human settlement or development (mini-
mum pollution).

6. Abundant wild mussels for seed stock.

7. Low incidence of paralytic shellfish poisoning
(PSP).

Shelter

A suitable site must have some protection from sea-
sonal storms that may cause damage and make harvesting
impossible. Sturdy rafts and longlinc systems can be used
in bays that are not facing directly into the open sea.
It is important to define the worst possible wave condi-
tions for the site under consideration before making final
decisions to establish a sea farm. On the more exposed
sites, longlinc systems may prove the most practical.

Depth

A minimum depth of 8 to 10 fathoms is required
for raft or longlinc systems, because net tubes contain-
ing young mussels are usually 10 to 20 feet in length
and the dropper lines must be kept off the bottom to
avoid predation from starfish. There also is an advan-
tage to establishing raft or longline systems in areas with
water depths greater than those normally used by feeding
sea ducks: deep water sites would significantly reduce
the risk of sea duck predation on young mussels. Our
system is anchored at a depth of 20 fathoms.

Sea Bed Type

The best type of bottom for holding moorings is firm
mud or clay. Sand bottoms can also be used but may
require burying anchors with diver assistance.

Salinity

Blue mussels can exist in salinities as low as 5 parts
per thousand (ppt) but will grow well in salinities of 17
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ppl or greater. At our site, summer salinities averaged
26.6 ppt at the surface and 24.5 ppt at 10 feet below
the surface. Ocean water is usually considered to be 35

ppt.
Temperature

Mussels survive in temperatures ranging from -4°
to 80°F (-20° to 27°C). Mussel growth rates will in-
crease as temperature increases up to about 68° (20°C)
provided that sufficient food is available. Temperatures
at our location in Halibut Cove Lagoon range between
34°F and 55°F (near 0° to 12.5°C). Summer
temperatures averaged 53 °F (11.6°C).

Water Quality

It is important to select sites that arc free of in-
dustrial or sewage pollution. Sewage pollution can be
remedied by using depuration, but this is costly. Depura-
tion is the process of moving live mussels from the har-
vest site to tanks containing sterilized seawater, and hold-
ing them there until they are free ofcoliform bacteria
and chemical pollutants. It is necessary to depurate conr.
mercially harvested mussels and clams from many loca-
tions on the East Coast, and it is a common practice in
Europe. In Alaska, we have a great advantage over other
locations because most areas arc still pollution-free.
Alaska regulations require that water samples be taken
several times a year from shellfish growing areas.

Water Exchange and Currents

Tidal action and circulation should be adequate to
replenish food organisms and to keep the water well oxy-
genated and to dilute toxic products released by the shell-
fish themselves. Most sites with moderate currents arc
suitable for growing mussels except those at the heads
of bays where currents may be very slow and where food
availability may be limited. If longline systems are used
in areas with very strong currents it may be difficult to
work the lines.

Feeding Conditions

Mussels feed on runoff from land as well as on the
microscopic plants and animals that occur naturally in
the water column. The best feeding conditions arc usual-
ly found adjacent to steep-sided fiords, and poorer con-
ditions occur adjacent to fiat or low-lying coastlines.

Growth

In many parts of the world, commercialized
mussels (1 '/ to 2 inches in length) can be produced
within 18 months from spat fall, except in places where
salinity is so low that it hinders feeding. At our site,
mussels reach commercial size in approximately 12
months.

Seed Supply

Mussel farm sues should be selected dose to good
natural populations of wild mussels, where wild seed
can be collected or spat collectors can be used. Another
option would be to purchase spat from a commercial or
state-operated hatchery. There seems to be good poten-
tial for economic production of spai for purchase by
shellfish growers at facilities such as Sheldon Jackson
College in Sitka. | think all of the shellfish growers in
Alaska would welcome a hatchery and it would probably
pay for itself.

Fouling

This includes competitor organisms such as bar-
nacles, tube worms, sea squirts, and kelp. The presence
of fouling organisms results in higher maintenance costs.
If they affect the appearance of mussels, they may result
in lowered market value. However, the presence of plant
m?*—jals such as kelp increase the organic matter avail-
able or mussel feeding. In some parts of the world, kelp
culture is an integral part of mussel culture. Finfish
farmers and oyster farmers would probably consider
mussels vermin. They are one of the chief fouling
organisms for various types of three-dimensional aqua-
culture.

Predators

Common scoters and other sea ducks feed heavily
on blue mussels. If they discover a mussel farm, special
remedies such as scarecrows or protective netting will
be required around the rafts. As mentioned earlier, we
found that by setting our rafts in parts of the fiord where
our anchors are at depths much greater than the normal
feeding range of sea ducks, we have no problem with
predation. It is important to understand the natural
feeding patterns of sea ducks in a potential sea farm site,
so feeding areas can be avoided. If predators discover
the rafts, it probably will be necessary to hang nets
around raft boundaries. This will increase the level of
maintenance labor required to regularly clean fouling
organisms from the netting.

Parasites and Diseases

Suspended mussel culture minimizes infection by
parasites such as pea crabs and red worms (red worms
are actually copcpods). It also avoids production of
pearl-like particles in the flesh, svhich are often found
in wild mussels as a reaction to both sand bombardment
and trematode worm infections. Another problem re-
quiring special attention is related to paralytic shellfish
poisoning. This problem is caused by plankton blooms
made up of toxic organisms that are ingested by the
mussels. The mussels become dangerous to humans for
several days or weeks. As a result, it is required by per-
mit to test each shipment of blue mussels before tney



can be approved for commercial sale. In selecting sites,
it also is important to collect background information
on natural levels of PSP in hard-shell clams, cockles,
and mussels to be sure that the site is free of problems.
At present, the only PSP testing facility is the state
laboratory in Palmer. Because of its location, it is time
consuming and sometimes costly to obtain test results
in a timely manner. Meanwhile, harvested shellfish must
be held out of water and artificially chilled. Increased
facilities at more convenient locations on the coast would
ensure delivery of higher quality product and reduce
costs.

Use Conflicts

In selecting a site, careful attention must be paid
to other users of the area. These may include commer-
cial fishing operations, gear storage, recreational traf-
fic areas, etc. Such use patterns may not always be ob-
vious and it is important to check with local fisherman
and residents before finalizing site selection. As a
shellfish grower in Maine puts it, “ Musseling in at the
expense of traditional communities can only lead to hos-
tility.*

We also have learned that mussel farming is com-
patible with special upland classifications such as state
parks and wilderness areas because both parks and shell-
fish farms have a long-term interest in maintaining very
high quality water. Usually this is assured only by
restricting upland development and settlement. For ex-
ample, our operation is within park waters in Kachemak
Bay State Park and requires a special land use permit
from the State Division of Parks rather than the usual
Land and Water Resources Division permit from the
Department of Natural Resources. Consider the long-
term use potential of your site carefully before making
a capital investment.

Access

Shellfish farms should be located close to good com-
mercial transportation. Site feasibility assessments
should include the cost of transporting products to mar-
ket and the distance from reliable road or air transpor-
tation.

Permits

Once a suitable site has been found, permits and
licenses must be obtained. An Alaska business license
is the first step, followed by a tidelands lease, water
quality certification, coastal management consistency
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determination, Corps of Engineers Section 10 Permit
for structures in navigable waters, Commercial Fisheries
Entry Commission permit, a shucker-shipper permit
from the Department of Environmental Conservation,
and soon a shellfish farm permit from the Alaska De-
partment of Fish and Game (ADF&G). If the sea farmer
plans to do anything beyond harvesting and shipping live
mussels to market, other permits may be required as
well.

At present, it is possible to apply for a shellfish farm
permit at any location on the coast. However, there has
been no planning by the state to identify areas that are
both suitable for shellfish culture and have minimum
conflicts with other users. Because of this, we are see-
ing a flood of applications for shellfish farms in the small
lagoon where our farm is located because people don’t
know where else to go. There will probably be serious
conflicts at our site in the very near future.

Before we go much farther with regulations and per-
mits for other species, the state should do a coastal sur-
vey to identify areas that are suitable for mariculture and
that do not have serious conflicts with other users. This
is not difficult to do and would not be very expensive.

Once a survey is done, areas should be zoned for
mariculture so new business can have the long-term sup-
port needed to assure financing as well as the potential
for successful farm operation.

The farm regulations proposed by ADF&G may al-
so create problems, because they would restrict permits
to those of us with prior experience in sea farming. This
would be good for me but not for newcomers.

There is no specified time limit on ADF&G per-
mits or provisions for removal of facilities such as rafts
or longlines when a permit is dropped. This means a
flaky operator could abandon his system, leaving the
state with the liability for cleaning up the mess. By hav-
ing a set permit period requiring periodic reviews and
by placing the liability for removal of facilities with the
permittee, we would see the development of a much
more responsible mariculture industry.

Draft regulations also seem to mix finfish culture
with shellfish culture, and | don’t think the shellfish
farmers want their permits tied to the tail of salmon
farmers or vice versa. There needs to be a clear defini-
tion of what is meant by shellfish.

Regulations also need to require that cultured shell-
fish seed stocks not endemic to Alaska be certified
disease-free before they are introduced into Alaska
waters. We don't want to be shut down because someone
brings in diseased spat.

If we are Ooing to start a new industry, we need
to do it right to assure success.



OR—-22-=90 SUN M 24 0 P .

TO--Rep, CIliff Davidson
Fax 465-2418

FRM-Diana Tillion, Blue Lagoon Mussels
FAX 296-2203

Please support SB 528 that allows 20 acres of Kachemak Bay
State Park to be used for shellfish mariculture and | hope specifically
Halibut Cove Lagoon where several of us have established mussel

rafts at the invitation of the Parks.
In spite of the fact that we understood the establishment of

mussel mariculture was experimental it is evident the experiment
was successful; the regulations and location designated in no way
conflict with tourists using the Lagoon to fish the annual king salmon

run or to access the trails.
KACHEMAK BAY STATE PARK MANAGEMENT PLAN 198%

/STATES ON PAGE 52 _ lists Mariculture (commercial shellftstrfam triy

For some reason the Homer advisory board seemed unaware of
this.

Mussel mariculture is not an activity that imposes any
unnatural elements, the mussels merely grow off the rafts and are
fatter and grit free rather than on the shore where they are only

accessable at low tide and not as good.
It would seem that while Parks have imposed stringent

regulations over our mariculture now there seems small worry that
that control will not continue and that Halibut Cove Lagoon can easily
provide for the fishing and viewing public as well as the eating

public.
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Jim H. Branson
P.O. Box 6401
Halibut Cove, AK 99603

April 19, 1990

The Honorable Cliff Davidson
Chairman, House Resources Committee
The Alaska State Legislature, Pouch V
Juneau, AK 99811

Dear CIiff:

I am writing to ask your support for Senate Bill #528, which should be
getting to your Committee very shortly. The Bill designates shellfish '
fttaraculture as a compatible dWto 20 acres of marine waters in Kachemcfk
t Bay State Pa#i It would also aiiow longer term leases to be issued than are
now permitted under Park regulations. If handled by the Lands & Water
Division of the Department of Natural Resources | presume that could mean
up to 10 years. Although the exact location is not stated in the Bill it is meant
to be in Halibut Cove Lagoon in the area now covered by experimental
permits for mussel culture.
1
The permit holders who have rafts in the Lagoon (1 have had 2 rafts there
for ihe past three years) received extensions to their current permits from
the Park Service last fail until November 1, 1990, We were advised in that
letter to look for other sites for maracuiture since it might not be possible to
extend our permits past that date. In any case Park regulations do not
permit permits to be issued for longer than 2 years, a horizon much to close
for planning and investment in a business that requires at least a year,
more commonly two, before any return can be expected.

We have looked for other sites of course. Unfortunately there are none
within feasible range that have the clean, deep water and lack of conflict
with other users, particularly commercial fishermen, that Halibut Cove
Lagoon has.

*fae.current enabling legislation for Kachemak Bay State Pafkjnalces
~garaculture ft*M»n”~ompatible_use of 528-would-m*k?K
compatible in frvery.small and unobtrusive portion of tfnrtagooif The area
currently used by our rafts, and | presume any area designated through the
new legislation would be the same, is well off the traffic lane to the fishing
and camping areas at the head of the Lagoon and the mussel rafts are barely
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visible to most users. Shellfish maraculture does not add food or medications
to the environment and takes nothing from It. Maraculturists are even more
concerned about clean water and the effects of pollution than the hardiest
environmentalist. It is in our interest to protect the area and it's resources.

Shellfish maraculture is one of the few enterprises 1know of that holds some
promise for the small scale Alaskan entrepreneur. With a reasonably modest
investment and a good bit of sweat equity it can yield a decent income
supplement. 1doubt if anyone is going to get big enough to make a living
solely from it, but individuals situated in the right spots can make it pay. It
could be a marvelous enterprise for the family, involving everyone but still
allowing other forms of employment, be it in fisheries or whatever. We can
definitely supply a first class food to the Alaska market, hopefully to the
eventual exclusion of the present suppliers from Puget Sound and the East
Coast.

| and my fellow mussel farmers here in Kachemak Bay would really
appreciate your support and help with this Bill. Please let me know, CIliff, if i
can furnish further information on what we are doing. We need the Lagoon
as a place to operate, and we need the longer investment horizon of
extended lease permits,
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810 N Street
Anchorage, AK 99501
April 26, 1990

Rep. Mike Navarre

Room 216, Capitol Building
P. 0. Box V

Juneau, AK 99811

RE: Comments 1in opposition to Committee
Substitute for Senate Bill 528

Dear Rap. Navarre;

I attended the scheduled teleconference hearing for
the House Resources Committee consideration of the above bill
at 3:00 p.m. yesterday in Anchorage, I was disappointed to
learn that the teleconference had been moved up to 2s00 p.m.,
and in fact i1t was just closing when 1 arrived at 3:00 p.m,

Ap a result, 1 did not haYe the opportunity to present my oral
testimony on SB 528, and am offering it to you and your
Committee 1in writing.

I am representing only myself in my testimony
against SB 528. | am a long-time user of various units of the
State Park system. I was an appointed member of the Chugach
State Park Citizen"s Advisory Board from 1984 through 1987,
and was elected its chairman in 1985 and 1987. 1 am an
attorney 1iIn private practice, specializing in natural
resources law; before assuming my present employment, 1| was an
Alaska assistant attorney general and supervisor of the
natural resources section in Anchorage from October, 1976
through April, 1982. I am familiar with many of the legal and
factual 1ssues surrounding Alaska®s State Park system.

You have no doubt heard testimony from others,
including members of the Kachemak Bay State Park Citizen"s
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Advisory Board, who hav# amphoaizod fch* anil
unfortunate precedent which would be set by adoption of

SB 528. For the first time, land reserved by law from the
State"s public domain for the benefit of i1ll of the public
would be leased to individuals for private, commercial
purposes which have no benefit or logical relationship to the
Park®s purposes or its visitors, with such a precedent thus
established, why would it not also be possible to lease a
tract inside Chugach State Park to Alascom or a group of radio
stations for an antenna field? After all, the mountains
behind Anchorage are as suitable for antennas as ere the
submerged lands within Kaohomak Bay State Park for the
commercial production of shellfish. Why would i1t not also be
logical to lease land within Denali State Park for a private
ranching, logging, or fur-farming operation? SB 528 will
simply open Pandora®s box, and 1t is not sufficient to say
that its purpose is only to legitimise a commercial shell%sh
operation which was unlawful within the Park from the day the
Director first approved i1t on a "trial” or "experimental"
basis.

These are the practical and logical arguments
against SB 528, which 1s an opening wedge in the piecemeal
degradation of our State Park system. I believe that there
are also substantial arguments, based on Alaska“®s
Constitution, which indicate that the Legislature 1is without
authority to diminith Kachamak Bay State Park (or any state
park) through a vehicle such as SB 528. Article VIil,
Section 8 of the Alaska Constitution grants the Legislature

authority to ", . . provide for the leasing of and the
issuance of permits for exploration of, any part of the public
domain.”™ It is under thi* constitutional authority that the

Legislature would be acting in adopting SB 528. However,
Kachemak Bay State Park is not a part of the State"s public
domain, and has not been since the Park®"s creation In 1970.
Alaska Statute 41.21.130 states the purposes in establishment
of Kachemak Bay State Park: the land is restricted to use as
a state park. By that Section, the state land within the Park
iIs closed to multiple purpose use, and In iIts creation as a
park i1t was designated as a "special purpose site in
accordance with Art. VIII, Section 7 of the Constitution of
the State of Alaska."”

The Legislature™s basic authority to create state
parks 1is found in the cited Article VIII, Section 7 of the
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Alaska Constitution. Kachemak Bay state Park was designated
as a "special purpose site", and was thereby reaerved from the
State®"s public domain, under tha following conatitutional
authority:

Secticn-7, special Purpose Sites. The Legislature
may provide for the acquisition of aites, objecta,
and areas of natural beauty or of historic,

cultural, recreational, or scientific value, it muy
reserve them-from the public domain and provide for
their administration and preservation for the use,
eniovment, and welfare of the people, [emphasis
supplied]

This constitutional provision makes clear that the Legislature
has two sources for special purpose sites: it may acquire
(purchase) them, or i1t may reserve them from the public
domain. Kachemak Bay State Park was designated and reserved
as a special purpose site through the latter method, by
reservation from the State"s public domain. As quoted
earlier, the Legislature under Article VIII, Section 8 of the

Alaska Constitution has authority only for the leasing of
aiato jjupilc aomam 1ana; once a site has been designated and

reserved as a special purpose site under Article VIII, Section
7, it 1s no longer part of the public domain, Therefore,

SB 528 would be unconstitutional, in purporting to authorize
the leasing of a special purpose aite which has already been
reserved from the public domain,

There is at least one opinion of the Attorney
General®s office which has held that state park lands were
constitutionally protected from mineral leasing because they
were no longer a part of tha State®s public domain. I see no
reason why that analysis should not be equally applicable to
the present situation, notwithstanding the attempted cure
which SB 328 proposes to offer. In the limited time available
to prepare this testimony, | was not able to obtain the number
of that Attorney General®s opinion, or a copy of that opinion.
I am sure a copy could be made available to you by tha
Attorney General®s office in Juneau.

Although Article VIIl, Section 7 of the Alaska
Constitution authorises the reservation of special purpose

sites for the public domain, it contains no authority for the
»d0-roo®rv»fcir>n" of ouch oft«a, A strong orgumeul may be P'-tde
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that once land is designated and reserved as a special purpose
site "for the use, enjoyment and welfare of the people™, a
public trust relationship has been created between tha state
government and the people. If such a public trust 1is
judicially recognized in this situation, the Legislature could
not, for example, by the simple expedient of redrawing the
State Park®"s boundaries to exclude the subject lands and
waters, lawfully return these lands to the state "public
domain™,

The public trust doctrine, as a legal concept which
protects the general public®"s undivided, unquantified rights
in the wise management, allocation and preservation of public
resources, is a developing area of natural resources law 1in
the western states, It has been recognized and applied by the
Alaska Supreme Court in cases involving tidelands and
exclusive big-game guiding areas, A substantial argument may
be made that the public"s right to have the subject lands
remain within the boundaries of Kachemak Bay State Park, as a
constitutionally-protected "special purpose site” for all of
the people, would receive equal recognition and protection by
the Alaska Supreme Court, if that ever became necessary.

Based upon these legal arguments, as well as the
general need to protect and preserve the integrity of the
state park system cor the use, enjoyment, and welfare of all
of the people (which is the reason Kachemak Bay State Park was
created in the first place), |1 urge that your Committee and

the House of Representatives defeat SB 528. Thank you ver¥
much for your conoidorabion of bhoao oommenbo. | réguoab that

my written testimony be provided to members of your Committee,
in lieu of the oral testimony which | wbb unable to present at
the teleconference hearing.

Sincerely,

Thomas E, Meacham

607DAT/tem
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725 Christensen Drive
Anchorage, Alaska 99501
(907) 279-6519

Representative Cliff Davidson
P. 0. Box v
Juneau, Alaska 998l

April 23, 1990
Dear Representative Davidson,

We would like to Inform you that Bering Sea Fishermen’s Association has
some concerns with 5. B. 528 and we would like to go on record as being
opposed to the bill. The use of Kachemak Bay State Park waters for
shellfish culture sets a bad precedent for other park waters located In our
state. BSFA believes such activities may harm or make difficult
subsistence fisheries located within the park waters.

While our region In western Alaska currently has no marine parks or parks
which Include waters within their boundaries, undoubtedly these types of
parks may be considered In the future. In addition, there are critical habitat
areas in our area and we do not want to see incompatible uses in areas
Important to subsistence. At this time subsistence fishermen in southeast
Alaska are having a difficult time preserving subsistence fisheries such as
those for abalone and sea cucumbers. We do not want to see similar
problems in western Alaska, and park waters without shellfish culturing
activities may be one method of ensuring adequate stocks of subsistence
food resources remain available.

We appreciate this opportunity to send you our comments. We believe that
great care must be taken with any activities which may harm the
susbsistence foods of our members and thank you for considering this when
your discussions of 5. B. 528 take place.

With Regards,

%... <

Henry Mitchell, Executive Director
Bering Sea Fishermen’s Association



Alaska State Legislature
SENATE

Official Business P.O. Box V

State Capitol
Juneau, Alaska 99811

SPONSOR STATEMENT

SENATE BILL 528

Senate Bill 528 would authorize the Department of Natural
Resources to 1issue permits to shellfish growers to grow
mussels in 20 acres of Kachemak Bay State Park. The shellfish
growers have been operating in the park under DNR permits Tfor
the past two years and their operations have been economic and
environmental successes. However, there have been questions
over whether DNR actually has statutory authorization to
permit this activity. Therefore, the department has notified
the permittees that mussel mariculture permits will not be
reissued beyond November 1990. Senate Bill 528 provides
statutory authorization for these small businesses which have
been successfully operating for the past two years. The only
20 acres which are suitable for mussel cultivation in the park
is that area which 1is presently being used for that purpose.

Senate Bill 528 has a "0" fiscal note and is supported by
the administration. I urge your support for the bill.
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MUSSEL AQUACULTURE IN ALASKA

James E. Hemming
Otter Sea Farms
Anchorage, Alaska

Mussel culture is not new. It began more than 750
years ago in France when an lIrish sailor put a fish trap
made of wooden poles on the tide fiats. Instead of fish,
he caught blue mussels when spat settled in great abun-
dance on his poles. Mussels proved to be an easily ob-
tainable food source in France and the Irishman's dis-
covery eventually- led to a culture system called the
bouchot system, which is still in use in France.

Blue mussels are grown in Washington on Puget
Sound. They are also grown commercially along the
New England coast, and on oil rigs in the Santa Bar-
bara channel of southern California. Each of these areas
ha3 chronic water quality problems.

Alaska has innumerable fiords and protected bays
with excellent water quality that should provide suitable
sites for shellfish culture. With good planning, technical
support, and protective regulations, Alaska could easi-
ly become the mariculture center of North America.

Blue mussels are filter feeders, which collect food
by straining microscopic organisms from the water they
live in. In the wild, mussels occur in the intertidal zone,
where they are uncovered part of each day by the tide.
This means that they can feed only about half of each
day. Because they must filter algae and plankton from
the water, they do best in areas with relatively strong
currents and good circulation. Wild mussels grow slowly
in intertidal zones because they can feed only during high
tide. Cultured mussels reach commercial size in 12 to
18 months, whereas wild mussels may require five years
or more to reach an equivalent size. If you compare wild
versus raft-grown mussels of the same shell length, you
will find that the raft-grown mussels yield 40 to 50 per-
cent more meat than their wild cousins, i.e., they are
fatter.

Wild mussels attach themselves to rocks and old
shell debris on the bottom where they are constantly
scoured by sand and gravel moved by tidal currents. If
sand grains become embedded in soft tissues, they form
tiny pearls or grit that are unpalatable to patrons of fine
restaurants. The use of raft or longlinc culture systems
keeps mussels off the bottom, which reduces the hazard
of pearl development, and in the water column where
they can feed and grow continuously.

Author'* *ddre«: Oner Sc* Ftrm*. 6740 Roundtree Dr.. Anchorage,
Alaska 99516.

CONSIDERATIONS FOR STARTING
A BLUE MUSSEL FARM

The attributes for an ideal mussel farm include:
1 Protection from weather.
2. Excellent water quality.
3. An abundant supply of food organisms and nutri-
ents in the water column.
4. Ice-free conditions.
5. Limited human settlement or development (mini-
mum pollution).

6. Abundant wild mussels for seed stock.

7. Low incidence of paralytic shellfish poisoning
(PSP).

Shelter

A suitable site must have some protection from sea-
sonal storms that may cause damage and make harvesting
impossible. Sturdy rafts and longlinc systems can be used
in bays that are not facing directly into the open sea.
It is important to define the worst possible wave condi-
tions for the site under consideration before making final
decisions to establish a sea farm. On the more exposed
sites, longline systems may prove the most practical.

Depth

A minimum depth of 8 to 10 fathoms is required
for raft or longline systems, because net tubes contain-
ing young mussels are usually 10 to 20 feet in length
and the dropper lines must be kept off the bottom to
avoid predation from starfish. There also is an advan-
tage to establishing raft or longline systems in areas with
water depths greater than those normally used by feeding
sea ducks: deep water sites would significantly reduce
the risk of sea duck predation on young mussels. Our
system is anchored at a depth of 20 fathoms.

Sea Bed Type

The best type of bottom for holding moorings is firm
mud or clay. Sand bottoms can also be used but may
require burying anchors with diver assistance.

Salinity

Blue mussels can exist in salinities as low as 5 pans
per thousand (ppt) but will grow well in salinities of 17
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ppt or greater. At our site, summer salinities averaged
26.6 ppt at the surface and 24.5 ppt at 10 feet below
the surface. Ocean water is usually considered to be 35

ppt.
Temperature

Mussels survive in temperatures ranging from -4°
to 80°F (-20° to 27°C). Mussel growth rates will in-
crease as temperature increases up to about 68° (20°C)
provided that sufficient food is available. Temperatures
at our location in Halibut Cove Lagoon range between
34°F and 55°F (near 0° to 12.5°C). Summer
temperatures averaged 53°F (I11.6°C).

Water Quality

It is important to select sites that are free of in-
dustrial or sewage pollution. Sewage pollution can be
remedied by using depuration, but this is costly. Depura-
tion is the process of moving live mussels from the har-
vest site to tanks containing sterilized seawater, and hold-
ing them there until they are free of coliform bacteria
and chemical pollutants. It is necessary to depurate com-
mercially harvested mussels and clams from many loca-
tions on the East Coast, and it is a common practice in
Europe. In Alaska, we have a great advantage over other
locations because most areas arc still pollution-free.
Alaska regulations require that water samples be taken
several times a year from shellfish growing areas.

Water Exchange and Currents

Tidal action and circulation should be adequate to
replenish food organisms and to keep the water well oxy-
genated and to dilute toxic products released by the shell-
fish themselves. Most sites with moderate currents are
suitable for growing mussels except those at the heads
of bays where currents may be very slow and where food
availability may be limited. If longline systems are used
in areas with very strong currents it may be difficult to
work the lines.

Feeding Conditions

Mussels feed on runoff from land as well as on the
microscopic plants and animals that cccur naturally in
the water column. The best feeding conditions are usual-
ly found adjacent to steep-sided fiords, and poorer con-
ditions occur adjacent to flat or low-lying coastlines.

Growth

In many parts of the world, commercial-sized
mussels (1 ‘A to 2 inches in length) can be produced
within 18 months from spat fall, except in places where
salinity is so low that it hinders feeding. At our site,
mussels reach commercial size in approximately 12
months.

Seed Supply

Mussel farm sites should be selected close to good
natural populations of wild mussels, where wild seed
can be collected or spat collectors can be used. Another
option would be to purchase spat front a commercial or
state-operated hatchery. There seems to be good poten-
tial for economic production of spat for purchase by
shellfish growers at facilities such as Sheldon Jackson
College in Sitka. I think all of the shellfish growers in
Alaska would welcome a hatchery and it would probably
pay for itself.

Fouling

This includes competitor organisms such as bar-
nacles, tube worms, sea squirts, and kelp. The presence
of fouling organisms results in higher maintenance costs.
If they affect the appearance of mussels, they may result
in lowered market value. However, the presence of plant
materials such as kelp increase the organic matter avail-
able for mussel feeding. In some parts of the world, kelp
culture is an integral part of mussel culture. Finfish
farmers and oyster farmers would probably consider
mussels vermin. They are one of the chief fouling
organisms for various types of three-dimensional aqua-
culture.

Predators

Common scoters and other sea ducks feed heavily
on blue mussels. If they discover a mussel farm, special
remedies such as scarecrows or protective netting will
be required around the rafts. As mentioned earlier, we
found that by setting our rafts in parts of the fiord Where
our anchors are at depths much greater than the normal
feeding range of sea ducks, we have no problem with
predation. It is important to understand the natural
feeding patterns of sea ducks in a potential sea farm site,
so feeding areas can be avoided. If predators discover
the rafts, it probably will be necessary to hang nets
around raft boundaries. This will increase the level of
maintenance labor required to regularly clean fouling
organisms from the netting.

Parasites and Diseases

Suspended mussel culture minimizes infection by
parasites such as pea crabs and red worms (red worms
are actually copepods). It also avoids production of
pearl-like particles in the flesh, which are often found
in wild mussels as a reaction to both sand bombardment
and trcmatodc worm infections. Another problem re-
quiring special attention is related to paralytic shellfish
poisoning. This problem is caused by plankton blooms
made up of toxic organisms that arc ingested by the
mussels. The mussels become dangerous to humans for
several days or weeks. As a result, it is required by per-
mit to test each shipment of blue mussels before they



can be approved for commercial sale. In selecting sites,
it also is important to collect background information
on natural levels of PSP in hard-shell clams, cockles,
and mussels to be sure that the site is free of problems.
At present, the only PSP testing facility is the state
laboratory in Palmer. Because of its location, it is time
consuming and sometimes costly to obtain test results
in a timely manner. Meanwhile, harvested shellfish must
be held out of water and artificially chilled. Increased
facilities at more convenient locations on the coast would
ensure delivery of higher quality product and reduce
costs.

Use Conflicts

In selecting a site, careful attention must be paid
to other users of the area. These may include commer-
cial fishing operations, gear storage, recreational traf-
fic areas, etc. Such use patterns may not always be ob-
vious and it is important to check with local fisherman
and residents before finalizing site selection. As a
shellfish grower in Maine puts it, “ Musseling in at the
expense of traditional communities can only lead to hos-
tility.”

We also have learned that mussel fanning is com-
patible with special upland classifications such as state
parks and wilderness areas because both parks and shell-
fish farms have a long-term interest in maintaining very
high quality water. Usually this is assured only by
restricting upland development and settlement. For ex-
ample, our operation is within park waters in Kachemak
Bay State Park and requires a special land use permit
from the State Division of Parks rather than the usual
Land and Water Resources Division permit from the
Department of Natural Resources. Consider the long-
term use potential of your site carefully before making
a capital investment.

Access

Shellfish farms should be located close to good com-
mercial transportation. Site feasibility assessments
should include the cost of transporting products to mar-
ket and the distance from reliable road or air transpor-
tation.

Permits

Once a suitable site has been found, permits and
licenses must be obtained. An Alaska business license
is the first step, followed by a tidelands lease, water
quality certification, coastal management consistency
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determination, Corps of Engineers Section 10 Permit
for structures in navigable waters. Commercial Fisheries
Entry Commission permit, a shucker-shipper permit
from the Department of Environmental Conservation,
and soon a shellfish farm permit from the Alaska De-
partment of Fish and Game (ADF&G). If the sea fanner
plans to do anything beyond harvesting and shipping live
mussels to market, other permits may be required as
well.

At present, it is possible to apply for a shdIfuh farm
permit at any location on the coast. However, there has
been no planning by the state to identify areai that are
both suitable for shellfish culture and have minimum
conflicts with other usen. Because of this, we are see-
ing a flood o f applications for shellfish farms in the small
lagoon where our farm is located because people don't
know where else to go. There will probably be serious
conflicts at our site in the very near future.

Before we go much farther with regulations and per-
mits for other species, the state should do a coastal sur-
vey to identify areas that are suitable for mariculture and
that do not have serious conflicts with other usen. This
is not difficult to do and would not be very expensive.

Once a survey is done, areas should be zoned for
mariculture so new business can have the long-term sup-
port needed to assure financing as well as the potential
for successful farm operation.

The farm regulations proposed by ADF&G may al-
so create problems, because they would restrict permits
to those of us with prior experience in sea fanning. This
would be good for me but not for newcomers.

There is no specified time limit on ADF&G per-
mits or provisions for removal of facilities such as rafts
or longlines when a permit is dropped. Thu means a
flaky operator could abandon his system, leaving the
state with the liability for cleaning up the mess. By hav-
ing a set permit period requiring periodic reviews and
by placing the liability for removal of facilities with the
permittee, we would see the development of a much
more responsible mariculture industry.

Draft regulations also seem to mix finfish culture
with shellfish culture, and | don't think the shellfish
farmers want their permits tied to the tail of salmon
farmers or vice versa. There needs to be a clear defini-
tion of what is meant by shellfish.

Regulations also need to require that cultured shell-
fish seed stocks not endemic to Alaska be certified
disease-free before they arc introduced into Alaska
waters. We don’t want to be shut down because someone
brings in diseased spat.

If we arc going to start a new industry, we need
to do it right to assure success.
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March 10, 1990

VenaTvr .'<y k Arruii<i

PO B™ v

juheiiu. Aljai ;j 99811

Dear Senator kerttjiia,

The members or Vachemal Bav Shellfish Mariculture Association (kSMA)
are coolmumo m woo towaro resolving me issue or snellnsn mariculture
compatibility with Vacnemak Bav State Park, we would like to inform you
mat me Kenai area superintendent of the Division of Parks and Outdoor
Pecreation s Kachemak Bav State Park has decided not to reissue, beyond
Nov 1990, the mussel mariculture permits that nave Deen located anc
permitted within the Kachemak Bay State Park's Halibut Cove Lagoon for
the past two years This is being done even though the Park actively
advertised for applicants and encouraged entrance into the area
rurrnermore. the cult ivation or mussels was going on in tne HaliDut Cove
location even oerore me park was given jurisdiction of the waters due to
me rich, world class nature of the area's waters. This decision has been
made without any communication between maricuiturists and the park and
with litt'e justification as to the reason why Out of all the comments
received m tne visitor log at the ranger cabin in Halibut Cove Lagoon during
tne past two years, only one had any negative comments regarding
mariculture

We would appreciate your assistance in preserving our fledgling industry in
which we have invested thousands of dollars per permittee "along with
countless hours of work we are still seeking legislation which would
mandate the compatibility of shellfish and marine plant farming with only
the twenty acre portion of the park where we are currently operating

Tms is me small portion of Halibut Cove Lagoon which has been set aside
after careful study by both ADF&G's Habitat Division and DNP's Division of
Pans v nave no interest in mandating compatibility for the entire park-
put only would like to preserve our small area where we have been for
vears



Kpf 1A recently met with DNii CvmmiSSloner Lrhiiv uOi'SuCh. and
representatives from DNR's Busier. of Land and water Management and
Division of Pan s on March 5th m mar meeting DNR and ksna s board of
directors came up with a legislative change which DNR would support and
which born DNP and Y SNA believe would ammend tne situation

Tne cnar.ge would involve a simple one paragraph change to the existing
Wacnemak Bav state Pan. bill rne basic form is as follows
The Department of Natural Resources is authorized to set aside up to
twenty acres of Halibut Cove Lagoon for shellfish mariculture in
accordance with AS 38 (Existing mariculture regulations)

we believe avariation of this sentence could be added to the legislation
authorizing purchase of the Seldovia Native Association lands. Perhaps
mere is other legislation wmcn this could be added to ana would work as
we 11

The business of growing shellfish is what got ksma members together,
from Homer to Halibut Cove to Anchorage, ana we would much rather be
doing that rather than politick mg Although we do appreciate the
opportunity to work with you, we are losing valuable seasons of wot™, on
the biological portion of our business. This problem has put the shellfish
maricuiture industry in Southcentral Alaska back a good two years kSMa
would appreciate vour assistance and if we we can provide anv acidifio .at
information, please let us know Similar letters have oeen sent to
representative Mike Navarre and Senator Paul Fischer

Sincerely,

Jioe Bains, Vice-President
kachemak Shellfish Mariculture Association



.. KSMA
Position Statement

"Shellfish and marine plant mariculture is the only type of mariculture supported by KSMA

*Sheiifisn and marine plant mariculture is a low impact, low tech method of mariculture that
is absolutely dependent upon clean and unpolluted waters

*KSMA is comrnftted to mariculture that is not detrimental to the surrounding marine
environment.

*] 3MA supports an industry that is based upon the concept of small, artisanal, co-op
organisations with membership composed of local residents.

*KSMA board members all hold college degrees In biological sciences, and work In the fields of
fishenes and marine biology.

k$MA board members are environmentally concerned citizens. One member is on the board of
directors for the Northwestern Region of the National Wildlife Federation, another Is on the
board of directors of Trustees for Alaska, and the other two are members of Alaska Center for
the Environment.

*KSMA believes that shellfish and marine plant mariculture is compatible with state park
guidelines, when it is carefully planned and located.

~ADF&G's Habitat Division has determined that Halibut Cove Lagoon is one of the best places in
Kachemak Bay for minimizing user conflicts, and this is due to the fact that the Division of
Parks did a long carefully planned analysis when they located the site In Halibut Cove Lagoon.

~Because shellfish and marine plant mariculture is totally dependent upon pristine water, the
industry can be an ally to those concerned about potential pollution from sources such as
mining, logging, and petroleum development.

*There is a great deal of educational value in shellfish and marine plant mariculture, as it
combines the concepts of growing organisms together with the complexity of the marine
environment, These are two areas that would be of great Interest to students or park visitors.
This type of mariculture also reinforces the Importance of protecting our waters from
pollution, KSMA would welcome educators interested jn using facilities for educational

purposes,

*KSMA Is establishing operating standards for all Its members who are permitted to operate
within Kachemak Bay State Park so as to provide a self policing mechanism which promotes the
lowest impact on a visual and biological level.



HISTORY OF HALIBUT COVE LAGOON MARICULTURE DEVELOPMENT

Janies E. Herring

1969 Filed open-co-entry sice in Halibuc Cove Lagoon {HCL)
1970 Contrucced log cabin in HCL
1981 Alaska Dept, of Commerce Tfunds shellfish mariculture

study in HCL

Obtained water rights from Alaska Dept, of Natural
Resources

Obtained Coastal Zone Consistency Determination for
mariculture

Obtained Alaska Dept, of Fish and Game Critical
Habitat permit for mariculture

1981- Monthly collection of wild clams and mussels from HCL
1932 for Alaska Dept, of Environmental Conservation
certification

19S3 ADEC certifies HCL as safe for shellfish harvest

Obtained U.S. Army Corps of Engineers Sect. 10 permit
for mussel culture rafts in HCL

1984 Completed market assessment and final report for
ADC. Documented HCL as best mariculture site 1in
southcentral Alaska.

First commercial harvest and sale of mussels from
Alaska from HCL

1985 Governor Sheffield appoints J.E. Hemming to State
mariculture committee. State of Alaska encourages
mariculture development

1986 .Application to ADNR for *ids lands lease in HCL

Ak. Div. of Parks shows first interest in Hemming
mariculture project

1387 Div. of Parks sets aside area in HCL for additional
shellfish mariculture permits

1988 Governor Cowper sends letter of support to Kachemak
Shellfish Mariculture A.ssociation for mussel culture
in HCL



£933

1989

1990

Additional raft culture systems constructed in HCL by
other permittees

Div. of Parks threatens cancellation of HCL maricul —
ture permits

Permits renewed until November 1990

Of 12 approved shellfish farms on Kachemak Bay, 10
are located 1in HCL

Div. of Parks threatens cancellation of mariculture
permits in HCL
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The -following issues address the realities of the
lachemal Bav State Part. How much it cost the state per
visitor 1in the kachemak Bay 5tate Pari , how many are
targeted for land use and how many are fishing in the
saltwaters of the pari: , andwhat services are supplied bv
state parts for each of theintrest groups.

Persons targeted forland use, hiking, glacier
climbing etc. I will be using numbers tal en by charter
boats only. Because of our extreme tide and weather
problems people seldom leave boats unatended.

Water taxi------———- *986-360 1989-309
Lodge -visitors—1988- 72 1989- 72
Misc. - 1988-100 1989- 75
Total land traffic-—-——- 1988-532 1989-456

Motor boat traffic specificly headed for park waters
not passing through to get to a summer cabin or residence,
and kayaks. This is information from A.D.F. % 8.

Claming by charter-1989- 120 1989—70
Tutka bay hatchery-1988-2575 1989-3000
H.C. lagoon Kings- 2600 2200
Chinapoot Reds 1200 1200
Hummpy Creel: - very little activity

(these 1 believe are slightly high numbers just by
comparing H.C. Lagoon with iocal opinion;l
Kayaks who traveled, without water taxi, from Homer
1988-75 1989-120

Total Marine traffic 1988-6570 1989-6590

The actual mail survey shows aproximatly 11,000 finfish
particapants and 9,000 shell fish participants in Kachemak
Bay, however, these two numbers probably have at least a 907
overlap. Of course Not all of the above are targeted for
the KBSP. These are 1987 numbers so they may be off, if
anything high.

Numbers of persons taken to the park 1is from
information from actual charter persons.

Total traffic in the Kachemak Bay State Park
1988=7102 1989=7046



What doe? the ranger offer in terms 0l service to
these visitors °

Trail enhancement-most pari trails were built by locals
over the vears, and by the 4H lids. Trail system is
confined to the Halibut Cove area. Refer to Exibit. itl®

Emergency assistance- it is difficult to reach the
ranger by radio or boat because of location. 0f course boat
breal downs are tal er, care ot by RESOUE 21, and /or locals.

Informing visitors of dangers in the park. There 1is no
information concerning the very dangerous tidal Jlagoons in
the park. There basically 1is no verbal 1information unless
you get 1into H.C. Lagoon , one of most dangerous lagoons in
the Bay.

The ranger checks for fishing licenses in H.C. lagoon.
That fishery is over the end of June.

Actually meeting a ranger on one of the Grewink falsc jer
trails would be unusual because their whaler 1is too larg” to
be safely left beached. This confines the ranger to the
lagoon trail svstem which get about 50-100 visitors per
year, highest percent of traffic going to the Grewink
Glacer area.

Information offered in Park Brochure pertains to land

use onlv. The ranger himself 1is no seaman and seems
oblivious to the dangers on the sea. Perhaps because he is
operating a $50,000 whaler that was designed to be safe for
anyone. hie is al so hauling park: voluneere, people who

simp lev need a ride, and other rangers for free and with no
Coast Gaurd 1liscense.

The Kachemak Bay State park cost the people of the
state a very tidy sum of money.

Two boat stalls in the Homer harbor---————————— 880.20
This isn"t extra transient fees
1. 3,8 aluminum HN-3229

2. 17"whaler AK1643k - For one ranger-

3. 27" Blue aluminum
Annuad upkeep and deprciation would average 15.000
Electricity at H.C.ranger cabin in 1989--—--———- 1143.83

Jan and Feb of ’1990 was 291.34

The New Ranger Cabin in H.C. lagoon--———————- 5000.00
Food and Fuel for Ranger?:Vol unteers---——-——-—————— 3000.00
Truck -deprec iation and repairs--—-—-————————————-- 6000.00
Rangers part time salery & benefits 6 mo.--—- 23491.57
Hidden expenses, travel etc.--——-————mm— 1000.00
Total expenses-—-————-—mmmmm 55523.70

this is not including extra months or other rangers

This looks like each visitor to the Kachemak Bav State
Park costs the state of Alaska 7.68. 1 may remind you the



the Ranger 1is available to onlv 2300 persons so in all
honesty 1it"s 23.14 per person.

What has the Pari: Service actually accompl Ished over
the past 4 years , in the KBSP? Two functioning trails were

built and one of those paralels an existing trail . One
other trail built up a mountain but has a dead end. Out
houses were built in H.C. Zlagoon. Trail markers we put on
all the existing trails, and annual brush out done. This
cost the state aproximatly 4=200,000 (being conservative; ,
That 1is one heck of a lot of money. Many 1local persons

would love to bid on a job like that.

Is the KBSP having a tramendous 1increase in traffic?
NO, I feel the reason for no increase in park use is the
tremendous 1increase in (destination) attractions around the
bay. Four years ago | would have taken at least 300 people
to the park many of which were student groups, large family
outings, etc. There are now more accomodating facilities
around the Bay. For example 1 have had a 40/ increase in
business over the past 2 years and a decrease 1in camper
traffic. I believe this trend will continue as private
enterprise developes.

Also keep 1in mind N"" adverse weather and tide
conditions. The majority of use in the KBSP 1is on the ocean
not upland streems and 1lak*. *. Because of the unique
problems here on the Bay dev lopment cannot take place like
it has on the Kenai river for instance, and there for should

not be subject to the same type of regulation. The parks
persons stated that 11 AAC.12.340 (19) was adopted to
satisfy regulation needs on the Kenai river. I feel that

any (Commercial) activity associated to the KBSP is
incidental (for example, on a rough day a halibut charter
fishing off of Glacier Spit) and should fall under

-ordinary- use. If Parks wants some information from park
users have questionalres available at the Homer chamber of
commerce on Homer Spit. Currently the Ranger in Hcmer not

only 1is not on the Spit but several miles out of town.

The example of the over blown STING that |1 rscievea for
taking a few people to the park for free, seems to indicate

a frantic need to substanciate an existence. Another
perception could be that the Kenai Rangers are over staffed
and have a lot of extra cash. The sting cost aproximatly

<©0,00, involved aproximatly 40 persons, and 9 of the 10
Rangers from the Kenai division.

Sincerely

"y c \
Marian T. Beck

X.L CvijvQ



The park's trails receive little maintenance and
often climb over steep, rugged terrain. Routes may
be hidden at times by fallé trees or tall grass.
Exposed rocks and roots, and wet. boggy areas are
common. Dependln? on the trail taken, you may
need (0 cross several glacial sireams. Following’is
a partial list nfthe park's trails.! liking times gtver.
are the minimum needed by a person fn good™
physical condition withouta pack to hiké the trail
oné way. For more Information, contact a state
park ranger InHomer or Halibut Cove Lagoon.

Grewingk Glacier (35 miles)
Rating - easy

Hlklng Time - J hour, 20 minutes
This isan easy hike over flat terrain, through -«
stands of spruce and cottonwood and across the
outwash of the Grewingk Glacier. Il offers superb
views of the glacier and"surrounding area. There
isa small campground about ten minutes from the
(railhead, and another at Right Beach, a favorite
water taxi dropoff Romt. Right Beach is accessible
by land only from L e north and only at low tide.
Rock caims mark the trail across Use outwash of
(he glacier. Access to the glacial ice Is difficult and
hazardous due to the slide area on the south and
steeEcllffson (he north. There is a stream near the

junction of this trail and the Saddle Trail.

ill. addle Trail (1.0 miles)
bOIU e Rating * moderate
UOto-IS HikingTime'25 minutes

This hike leads over the saddle beiwcen Halibut
Cove and the Grewingk Glacier and is steep on
the Halibut Cove side. The Saddle Trail accesses
the Alpine Rldge and Lagoon Trails and also con-
nects wiih the Grewingk Glacier Trail. \'o trans-
Eo_rtatlon is available tromIhcirailhead toGUctcr
pitor Halibut Cove unless you have made pnor
arran%emer]ts. I1is not possible to hike the beach
| from the (railhgad to the Right Beach campsite due
| tosleepcliffs. The Saddle Trail trailhrad isa
%opular spouo land boatsdunng bad wealhcr.
leasc rcspeci pnvate property near this trail.
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Access to the park is by boat or airplane, as there
are no roads to the park. Air charters, water taxi
services and boat rentals an available in Homer.

, Alpine Ridge Trail 120 miles)

t . _Rating * moderate to difficult

I @ % Hiking Time * Lhour, 40 minutes to

‘ D'j'tVV ifiCALSget above limberline

I This steep hike begins at ihe high point on ihe
Saddle Trail and follows a ndgé up through spruce
arid aider SUnds io the alpine Tunjfa and its many
wildflowers. Slippery vegetation may make foot-
ing difficult on steeper sfopes. Once above timber-
line. the views of Ihe Grewingk Glacieron one side
and a deep glacial valley on Ihe other are spectacu-
lar. Rock caims mark the alpine pan of Ihe'trail, .
but picking out some landmarks will make It easier
to lind the'end of the trail for the trip back down.
Remember that alpine areas are extremely fragile;
please practice minimum impact camping.

Lagoon Trail f5-5 miles)
Rating - moderate to difficult
Hiking Time - 5 hours
From Ihe junction with the Aipinc Ridge Trail, the
Lagoon Trail winds along Halibut Cove and passes
through a wet, boggy area to lhe Halibut Creek
Trailhead and delta. You ma)( be able to ford Ihe
nver at the low tide line but The water can be lugh,
depending on Ihe weather. Pick UR Ihe trail again
by walking upilream (on the south side) about 200
yards or walk around The delta on Ihe tide flats. A
Senes ol steep switchbacks then leads through a
spruce forest U'F to where the trail intersects Goat
opeSpurTrail at 1200feet. The trail continues

downhill md south, across Falls Creek and on 10
ihe end ol the lagoon and the ranger station. Here
you may take the stairs down lo the stream where
asign directs you 10 Ihe China Pool Lake Trail.

Goat Rope Spur Trail (05 miles)
JKAS i Rating ¢ difficult
Hiking Time - 1 hour
This is a short, veep trail through alders that be-
Fnsat_lhe highest point on the Lagoon Trail. It
eads hikers up through_a "notch™and to the al-

Fme arras where the frail ends Take your camera
or pictures ol the view.

Trails and Campsites
In Halibut Cove Area
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Vycharpoot Lake (25 miles)

y? v -ft_‘V_R I<*n8 " SY (o moderate
V® *1A Hiking Time ¢ I'hour. 15 minuto

i This trail begins at Halibut Cove Lagoon and
passes three lakes beneath China Poo Peak. You

| reach lhe first lake after IS mlnutespl hiking

I uphill. Tne trail crosses the lake outlet stream just

'| ‘before reaching Ihe lake and continues through

. forestand bo?< or 30 minutes to the second lake

Two Loon Lake. China Pool Lake is another 30
1 minutes away through more spruce and muskeg.

lgutLf 'o«/Poot Peak (2 miles)
[\jQCaA®b Rating e difficult
Hiking Tim* -3 lod hours roundtnp

; Thissleep, slick, unmainulncd route begins
across the China Poot Lake inlet stream r|d8e
and heads_uR to timberlinc. Climbing the 2100
loot peak is hazardous due to shifting scree and
rotten rock, Hand and foot holds are gonr_al best
and worse in wet weather. Your efforts will be
rewarded above ttmberline with superb views ol
WosnesenskJ Glacier and Kachemak Bay.

Csrests 'O YVoooU*At.
Wosnesenskl %‘rall (2 miles)
Rating * easy to moderate
H |k|ng Time -1 hour, 15 minutes

Begin this trail where it meets the China Poot
Peak Trail, about 10 minutes after crossing. the
Inlet stream bridge at China Poot Lake. This fairly
easy trail winds along the shoreline of three lakes
formed by a geologic fault. You will find a good
camping area in a Stand ol cottonwoods bv the
lake alter about 25 minuies on the trail. Alter
another 25 minutes of hiking, the (Tail climbs over
<low saddle and drops down into the valley. Be
careful if you decide to cross the nvcrs while
explonng the valley, Glacial rivers vary indcpih
and current_dependlnF on lhe wealhcr. but the
water level is usually Tower in early summer and
much higher in lulv'and August. Choose a slow,
moving, shallow spot lo cross: water above ihigh
level is'loo hazardous 10 cross. A pairof tennis
shoes will makecroiiint lhese lev nverseasier.
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Jira If. Branson
P.0O. Box 6401
Halibut Cove. AK 99603

April 19.1990

The Honorable Curt Menard

Chairman. House Resources Committee
Alaska State Legislature

PO Box V. Juneau. AK 9981 1

Dear Representative Menard:

First, a belated '1hank ynn' for the letter? you wroto a0l foil on boholf of the
mussel farmers in Halibut Lagoon. We do not have the matter of raft location
fully settled as yet but | think, because of your letters, that the Park service
will be amenable to allowing communal anchoring when we gel the growers
together. We had a neighborhood work day last week, to untangle anchor
lines and reposition the rafts moved by the winter ice. Some of the tangles
would have turned a spider green with envy. The mussels survived in good
shape however, we should have a decent crop through the summer.

We are still living with the expectation of losing our permits from the Park
Service however. They were extended last fall till the first of November,
1990, with the suggestion we look for other sites for our operations.
Unfortunately, as lexplained last fall when we chatted here in the Cove,
there are no other usable sites in upper Kachemak that meet the necessary
criteria for mussel culture. We must have clean water, deep enough so the
growing lines never touch bottom and pick up parasites, sheltered, but out of
the way of commercial fishermen and other users of the Bay.

This is why Senate Bill 528 is so important if the industry is to have an
opportunity to succeed in Cook Inlet. The Bill makes shellfish maraculture an
acceptable activity within 20 acres of the waters of Kachemak Bay State Park
and permits Jong term leasing (| presume the 10 years now permitted
under Division of Lands and Waters regulations), Twenty acres, a very small
percentage of the total of Halibut Cove Lagoon, can raise an awful lot of
mussels. The impact on the Lagoon is benign, growing a native organism that
does not require feeding or medication, takes nothing out of the system and
puts nothing non-native back in. In fact, judging from the commensal
organisms | find on my lines | think | may be increasing the general
productivity of the area.

P02
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The most frequently voiced objection to maracuiture in the Park is that it is
unsightly and not in keeping with the pristine nature of parks in general. |
believe the rafts as presently situated really do not detract from the Park.
They are well out of the regular traffic pattern and hardly distinguishable to
most of the boaters and fishermen who use the Lagoon for king salmon
fishing, hiking, and camping.

Shellfish maraculture is one of the few enterprises | know of that holds some
promise for the small scale entrepreneur. With a reasonably modest
investment and a good bit of sweat equity il can yield a decent income
supplement. | doubt if anyone is going to get big enough to make alJiving
solely from it, but individuals situated in the right spots can make il pay. It
could be a marvelous enterprise for the family, involving everyone but still
allowing other forms of employment, be it in fisheries or whatever. We can
definitely supply a first class food to the Alaska market, hopefully to the

eventual exclusion of the present suppliers from Puget Sound and the East
Coast.

I and my fellow mussel raisers would greatly appreciate your support of SB
528 as il moves through your Committee and through the House. We think it
is a win/win situation and will give this budding industry an opportunity in
perhaps the only spot in Alaska where the first attempts can succeed.
Reasonably close to transportation and markets, and within feasible
operating distance of the operators.

Thank you for your help Curt, I look forward to seeing you on your next trip
to Halibut Cove. The sun has been shining enough lately to give us some hope
for another gorgeous summer. All of our free soil nutrients from Mt.
Redoubt should make things even more green than usual.
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KACHEMAK BAY STATE PARK CITIZENS ADVISORY BOARD
David Stutzer, Chairperson
P.O. Box 2296
Homer, AK 99603

April 12, 1990

Senator Bettye Fahrenkamp
P.0O. Box V
Juneau, AK 99811

Dear Senator Fahrenkamp,

We, the Kachemak Bay State Park Citizens Advisory Board, urge you NOT
to support Senate Bill 528, a bill written to set aside 20 acres of
Kachemak Bay State Park for commercial mussel mariculture. AS 41.21.130
- 41.21.134 explicitly prohibits incompatible commercial use in a state

park. This bill was designed especially to circumvent Alaska statute.
Senate Bill 528 sets a dangerous precedent with respect to the integrity
of all of Alaska"s state parks. Instead of addressing the larger

question of what <constitutes an incompatible commercial wuse, the
supporters of this bill are creating one small loophole that may be used
later to justify other spc :ial exceptions.

Although none of the Kachemak Bay State Park Citizens Advisory Board
members are against mussel mariculture, the Board has for the last three
years opposed the issuance of permits for commercial shellfish
mariculture. Last year the Advisory Board was unanimously resolved
against the continuation of these permits in Kachemak Bay State Park.

Citizen involvement 1is essential in our parks planning process. This
bill has been supported by DNR, the Alaska State Chamber of Commerce and
the Kenai Peninsula Borough with NO public hearing and without any
notification to the Kachemak Bay State Park Citizens Advisory Board.
As such, support of this bill by these agencies 1is an insult to Park
Advisory Boards across the state and to our park management plans.

State parks are designated to protect public lands - they should NOT be
chopped into little pieces to accommodate special commercial interests,
incompatible with natural resource management and recreation. Senate
Bill 528 erodes the integrity of Kachemak Bay State Park and Alaska“s
parks statewide and should not be supported.

Respectfully ~submitted,

Chairperson



Alaska

Jjyjariculture
Association

T0: Rep. Mike Navarre
FROM: Rodger Painter
DATE: May 4, 1990

RE: HCSCSSB 528 (Res.)

The Alaska Mariculture Association believes your proposed
committee substitute for SB 528 is a reasonable compromise on the
issue of shellfish mariculture in Kachemak Bay State Park. Under
this approach, the mussel growers will be able to secure long-term
permits and some stability will be provided to these small
businesses.

We would suggest a slight modification of the findings section
as the proposed measure would relate to other state parks and areas
in restricted use classifications. Subsection (a) of the committee
substitute states that shellfish mariculture is lincompatible with
the purposes of state parks in general."

AMA is concerned that this strong language could be used to
prevent any future shellfish mariculture in state parks, including
marine parks and sanctuaries. We believe decisions should be made
on more of a case-by-case determination, and that, 1in some cases
at least, shellfish mariculture could be found compatible with park
values.

I believe our concerns could be alleviated with a slight
change in the language without defeating the purpose of -the
findings section. | respectfully request you consider rewording the
clause as follows: "The legislature recognizes that shellfish
mariculture is a commercial activity that is generally incompatible
with the purposes of state parks [IN GENERAL]..."

DNR also has suggested to me that duplicative permitting
programs could be eliminated by the processing of the 10 permits
under the Division of Land and Water Management along with all
other aquatic farming land use permits. The authority over the

permits could be 1left wunder the Division of Parks, but the
administrative responsibility for pernmit issuance could be
transferred to Land and Water Management. This could be

accomplished by a letter of intent.

130 Seward St., Suite 201 » Juneau, Alaska 99801 + (907)-163-3600



I would suggest the following language for a committee letter
of intent to accomplish this purpose:

It is the legislature™s intent that the authority over
the shellfish mariculture permits in Halibut Cove Lagoon
remain within the Division of State Parks. To achieve
maximum cost efficiency and eliminate the potential for
duplicative administrative programs, the administrative
responsibility for permit issuance and renewal can be
transferred to the Division of Land and Water Management
which has an existing aquatic farm permitting program.

Thank you for considering these proposals. We appreciate your
work on achieving a reasonable compromise on this thorny issue that
meets the primary concerns of both the growers and park advisory

committee.
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Senate
Letter of Intent
For
CSSB 539 (0il & Gas)

intent of the Alaska Senate that
enactment of CSSB 539 (0il & Gas) shall not affect
or change the policy of the state of Alaska
regarding federal Quter Continental Shelf North
Aleutian Basin Oil and Gas Lease Sale 92.

It is the



J STEVE COWPER, GOVERNOR
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JUIJEAU, ALASKA 90S01-1T96

OFFICE OF THE COMMISSIONER PHONE: (907) 405-2400

April 3, 1990

The Honorable Drue Pearce

Chair, Senate Special Committee on Oil and Gas
Alaska State Senate

P.0. Box V

Juneau, AK 99811

Dear Senator Pearce:

Subject:  Senate Bill 539,-which ratifies State 0Oil and Gas-Lease
Sale 50.

Position: The Department of Natural Resources supports this
bill. . The bill 1is necessary to avoid the serious adverse
consequences, both practical and financial, of the Alaska Supreme
Court®s recent decision in Trustees for Alaska v. State of

Alaska.

While the state has filed a petition for rehearing, and the court
did not invalidate the sale, uncertainty will continue until the
court acts on the petition or the Legislature validates the sale.

IfT the court ultimately cancels the sale, the state may need to
M*refund the $6.6 million in Sale 50 bonus bids as well as -
b lexploration costs and the value of any discovery made 1in ®the area

(drilling has already started on one lease).” =Sy :r:e5_V " * -

This bill will_protect the public®s interest in responsible oil
and gas exploration and development at Camden Bay. :

Please let me or Oil and Gas Director Jim Eason know if you woul”
like additional information about this matter. ce mml -

Sincerely,

Lerfnie GorsuclC/
e Commissioner
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cc: Committee Members
Bob Evans, Legislative Liaison
Office of the Governor
Denby “Lloyd, Special Staff Assistant
Office of the Governor

April

3 7

1990
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March 30, 1990

The Honorable Tim Kelly
President of the Senate
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. President:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, I am transmitting two bills related to oil
and gas lease sales and consistency determinations. As
part of this package, | am also transmitting to the Senate
Finance Committee (where the bill currently resides) a set
of amendments to SCS CSHB 128(Res). Collectively, this
package confirms existing oil and gas lease sale practices,
confirms existing coastal consistency determination
practices, and ratifies O0Oil and Gas Lease Sale 50. This

package is necessary to avoid the serious adverse
consequences of the Alaska Supreme Court®s decision 1in
Trustees for Alaska v. State of Alaska, _ P. 2d __  (Op.
No. 3537; March 16, 1990). The three items will be
discussed separately below.

Amendments to SCS CSHB 128 (Res):

The proposed amendments to SCS CSHB 128 (Res) respond to the
court®s h"olding that the "best interest finding”™ for Oil
and Gas/ Lease Sale 50 (Camden Bay), required by
AS 38105 ;035 (¢) , failed to consider the environmental
safety of transportation facilities should the Arctic
National”~"Wildlife Refuge (ANWR) remain unavailable for
shore-based support facility siting under federal law. The
decision® overlooks the fact that the best-interest finding
did address transportation to the extent feasible at the
time of the lease sale, incorporating suggestions from,
among others, the Department of Environmental Conservation
(DEC) and the Department of Fish and Game (ADF&G). To the
extent that the court engrafted a new requirement onto the
best-interest statute - to require the Department of
Natural Resources (DNR) to undertake a detailed study of
hypothetical development and transportation scenarios and
their feasibility - it is at odds with federal precedent
and the <court®"s own vreasoning. With regard to federal
environmental impact statements for oil and gas lease
sales, a federal court of appeals recently observed,
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guoting an earlier federal case:

To require a cumulative EIS at the leasing stage
; . would be tantamount to "demanding that the
Department specify the probable route of a
highway that may never be built from points as
yet unknown to other points as yet unknown over
terrain as yet uncharted in conformity with stats
plans as vyet undrafted. A more speculative
exercise can hardly be 1imagined."”

The federal court concluded that such an exercise would
"result in a gross misallocation of vresources.” Park
County Resource. Council, 1Inc. v. United States Department
of Agriculture, 817 F.2d 609, 624, and 623 (10th Cir.
1987). Moreover the Alaska Supreme Court®s opinion
regarding Sale 50 realized that -economic feasibility of
eventual production need not be assured in advance for the

lease sale to be in the best interest of the state. The
same is true of the feasibility of any transportation
system: the lessee Dbears the risk of designing and

obtaining approval for any future transportation facilities
under laws applicable at the time of any production.

This set of amendments expressly 1identifies the subjects
that DNR must discuss in an oil and gas best-interest
finding by setting out the complete list of factors that
must be addressed. The legislation is intended to preclude
a court from determining the "important* factors™ that must
be addressed before the executive decision is made
concerning whether an oil and gas lease sale is in the best
interest of the state. It is fTurther 1intended to make
clear that speculation concerning future activities that
would be subject to independent permitting requirements 1is
not necessary at the time of the lease sale decision. By
specifying that only "reasonably foreseeable cumulative
effects” be discussed, it 1is 1intended that DNR need not
speculate concerning the location and size of discoveries,
the economic feasibility of ultimate development, the
technological feasibility of production or transportation,
future environmental or other Jlaws that may apply at the
time of any future development, or other such factors that
cannot reasonably be foreseen at the time of leasing.

These changes will have two salutory effects on the state’s

leasing progranm. First, they will reduce the uncertainties
that now 1interfere with the efficacy of the state"s
five-year leasing program. The legislature, DNR, and

potential lessees would have more assurance that lease
sales would be less subject to judicial interference.
Second, because the amendments conform to existing
practices, the bill will obviate the need for an 1increased
appropriation to make even more extensive and specialized
best-interest findings. (The finding in Lease Sale 50 was
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89 pages long, and was based on a record more than 11,000
pages long.) If hypothetical development and
transportation systems and their risk must be analyzed, DNR
would need a greatly expanded budget for conducting the
best-interest findings, and the Department of Law would
need a larger budget to advise and defend against the
inevitable challenges based upon contrary speculations.

Bill on Coastal Consistency Determination Statutes

The proposed amendments to AS 44 .19 .145 (a) (11) and
AS 44.19.152 are necessary to confirm existing procedures
for issuance of coastal consistency determinations. In its
opinion, the court held that, because Lease Sale 50
involved more than one lease, AS 44 .19 .145 (a) (11) required
the Division of Governmental Coordination (DGC) to conduct
an independent review and render the coastal zone
management consistency determination for the lease sale,
notwithstanding the fact that statutory responsibility for
holding the lease sales 1is vested in a single agency (DNR).
Given the fact that DEC, ADF&G, and the North Slope Borough
all agreed with DNR that the lease”™ sale is consistent with
the applicable plan, requiring DGC to render the
determination in such a case would add no extra
protections, while creating unnecessary bureaucracy.

The opinion also suggests that in those cases where DGC
must render a consistency determination, 1t must conduct an
independent review of the substantive 1issues. This is
contrary to the common meaning of the term "render,”™ and
inconsistent with existing, long-established administrative
practices. Consistent with 1its basic charge to coordinate
the resource agencies to "avoid duplication”
(AS 44.19.145(d)(1)), DGC has always viewed 1itself as a
coordinating agency, without the staff or authority to
transform itself into a separate permitting agency. Here,
DNR, .DEC, ADF&G, and the North Slope Borough agreed that
the dease sale was consistent with the applicable coastal
zone management plan. For DGC to make ~ui 1independent
judgment would require a vastly enlarged appropriation to
hire more personnel (especially high-cost employees with
specialized technical qualifications) where the resource
agencies and their technical staffs have already agreed

that a project 1is consistent. Failure to pass the bill
would result in a needless waste of state resources, while
creating bureaucratic delay - results contrary to the

fundamental purposes of OMB.

Finally, the bill would avoid delays 1in making coastal
consistency determinations for projects regulated by all of
the resource agencies - DNR, DEC, and ADF&G. Such delays
would 1impair projects under each vresource agency"s laws
pending the <creation of sufficient DGC staff to handle
DGC1s new responsibilities under the court®"s opinion.
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Bill to Ratify Sale 50:

The other bill would ratify Oil and Gas Lease Sale 50. The
court did not: invalidate the sale, the state has filed a
petition for rehearing, and remand proceedings could very
well result in the eventual affirmation of the sale.
Nevertheless, considerable uncertainty and delay are
inevitable without expeditious ratification. Plaintiffs
have already asked the Supreme Court to “clarify” 1its
decision by declaring the leases invalid, have sought c.n
injunction against current, ongoing exploration under a
lease in the: sale area, and are certain to fight any
affirmation of the lease sale 1in both administrative and
judicial fora.

This lease sale was planned in accordance with the
legislature®s prescribed five-year public planning process,

starting in 1981. The sale was held almost three years
ago. Extended wuncertainty would vresult in diversion of
administrative and legal resources from other projects, and
exploration within the sale area would be chilled or
stopped. It the sale is ultimately canceled or
invalidated, the statemight have to refund bonus bids

($6.6 million) and rents, half of which have been deposited
in the Permanent Fund, and could possibly be liable for
exploration expenditures and the value of any discovery
that might be made before cancellation or invalidation.
One lessee has already spent about $50 million-, exploring a
Sale 50 lease.

Therefore, in light of the very serious practical and
financial ramifications of the current situation, these
bills and the amendmentsto SC/A""C&H3 128 (Res) are vital to
the state"sbest 1interests,/and/|I urge”your prompt and
favorable action on them.

Gov .nor
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Introduced: 3/30/90 ' g000580s
Referred: Senate Spec. Comte, on Oil & Cas

BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

CS Ca0<0 C

IN THE SENATE /*. , ,
SENATE BILL NO. 539

IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
' A BILL
For an Act entitled: "An Act ratifying Oil and Gas Lease Sale 50; and
providingfor an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA,;
* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. (a) The. legislature
finds that
(1) the leasing of oil, gas, and associated substances in Camden

Bay is in the best interest of the state, regardless of whether the Arctic
National Wildlife Refuge may be used as a site for shore-based support and
transportation facilities;

(2) a lessee of state oil and gas rights must apply for and
receive permits from numerous local, state, and federal agencies before the
lessee may drill for, produce, or transport oil, gas, or associated sub-
stances;

(3) each government agency charged with evaluating and issuing a
permit for an oil and gas lessee's application to conduct exploration and
production activities, including transportation, must undertake a review,
under applicable laws, of relevant facts and technologies that are then
available before granting or denying a permit;

(4) the lessees have undertaken the risks of finding oil and gas
and of producing and transporting any oil and gas that is found in a manner
that will satisfy laws then in effect providing for environmental protec-
tion and safety; and

(5) state oil and gas leases expressly provide for their cancel-

lation if continued lease operations are likely to cause serious harm or

SB0539a -1- SB539
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damage to biological resources, to property, to mineral resources, or to
the environment.

(b) It is the purpose of this Act to counter the effect of the Alaska
Supreme Court's decision in Trustees for Alaska v. State. ___ P.2d __ (Op.
No. 3573, March 16, 1990), and to ratify and declare valid Oil and Cas
Lease Sale 50, held June 30, 1987.

* Sec. 2. LEASE SALE RATIFIED. Oil and Gas Lease Sale 50, resulting in
the sale of 35 oii and gas leases covering 118,147 acres of offshore state
land in Camden Bay is valid, notwithstanding the court's finding of lack of
compliance with laws or regulations relating to that sale, including the
requirements of AS 38.05.035(e) and AS 44.19.145(a)(11). The validity of
the issuance of leases under that sale is ratified and confirmed.

* Sec. 3. This Act is retroactive to March 11, 1984

* Sec. 4. This Act takes effect immediately under AS C1.10.070(c).

SB 539 -2- SB0539a
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Offered: 4/19/90 go0590sH

Original sponsor(s)t flules/Governor gy ~ A

IN THE SENATE BY THE RULES COMMITTEE

CS FOR SENATE DILL NO. 540 (Rules)
IN THE LEGISLATURE OF THE SIATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A DILL

For an Act entitled: "An Act removing the requirement that the office of

management and budget in the Office of the Governor
render a conclusive state coastal zone consistency
determination for a project that requires two or more
state or federal permits, leases, or authorizations;
requiring the office of management andbudget in the
Office of the Governor to render aconclusive state

coastal zone consistency determination for a project
that requires permits, leases, or authorizations from
more than one state resource agency; defining ‘'ren-
der' and ‘'resource agency' for purposes of coastal
zone consistency determinations; and providing for an

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS44.19.145(a) is amended to read:

(a) The office shall

(1) provide technical assistance to the governor and the
legislature in identifying long range goals and objectives for the
state and its political subdivisions;

(2) prepare and maintain a state comprehensive development
plan;

(3) provide information and assistance to state agencies to
aid in governmental coordination and wunity in the preparation of

agency plans and programs;

SB0040c -1- CSSB 540(RIs)



© O N o O M W N R

K B B

13
14

16
17
18
19
20
21
22
23
24
25
26
27
28
29

(4) review planning within state government as may be
necessary for receipt of federal, statex or other funds;

(5) participate with other countries, provinces, statesx or
subdivisions of them in international or interstate planning, and
assist the state's local governmercs, governmental conferences, and
councils in pltnning and coordinaring their activities;

(6) encourage educational and research programs that fur-
ther state planning and development, and provide administrative and
technical services for them;

(7) publish such statistical information or other documen-
tary material as will further the provisions and intent of AS 44.19.-
141 - 44.19.152;

(8) assist the governor and the Department of Community and
Regional Affairs in coordinating state agency [THE] activities that
[OF STATE AGENCIES WHICH] have an effect on the solution of local and
regional development problems;

(9) serve as a clearinghouse for information, data, and
other materials that may be helpful or necessary to federal, statex or
local governmental agencies in discharging their respective respon-
sibilities or in obtaining federal or state financial or technical
assistance;

(10) review all proposals for the location of capital im-
provements by any state agency and advise and make recommendations
concerning location of these capital improvements;

(11) render, on behalf of the state, all federal consistency
determinations and certifications authorized by 16 U.S.C. 1456 (Sec.
307, Coastal Zone Management Act of 1972), and each [A] conclusive
state consistency determination when a project requires a permit,

lease, or authorization from two or more state resource agencies [OR

CSSB 540(RIs) -2- SB0540c
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*FEDERAL PERMITS, LEASES, OR AUTHORIZATIONS] .
Sec. 2. AS 44.19.152 is amended by adding new paragraphs to read:
(3) ’'Vender" means to coordinate and issue;
(4) '"resource agency" means
(A) the Department of Environmental Conservation;
(B) the Department of Fish and Gama; or
(C) the Department of Natural Resources.

* Sec. 3. This Act is retroactive to March 11, 1984.
* Sec. A. This Act takes effect immediately under AS 01.10.070(c).

sU0540c -3- CSSB 540(RIs)



AMENDMENT

OFFERED IN THE SENATE BY

TO: SCS CSHB 128(Res)

Page 1, line 18, after "state.":

Insert "A written finding: for an oil and gas lease sale under AS 38.-

05.180 1is subject to (g) of this section.”

Page 2, following line 23:
Insert a new bill section to read:
"* Sec. 2. AS 38.05.035 is amended by adding a new subsection to read:
(g) When the director prepares a written finding required by (e)
of this section for an oil and gas lease sale scheduled under
AS 38.05.180, the written finding need only include

(1) property descriptions and locations;

(2) a description of the property"s pecroleum potential 1in
general terms;

(3) descriptions of fish and wildlife species and their
habitats in the sale area;

(4) a description of current and projected uses in the
area, including uses and value of fish and wildlife and an analysis of
their compatibility with oil and gas exploration, development, and
production;

(5) a discussion of governmental powers to control lease—

hold activities;



(6) a discussion of reasonably foreseeable cumulative
effects on resources in the sale area;

(7) a discussion of stipulations applicable to the leases;

(8) a summary of public comments received and the depart—

ment®s responsesto those comments; and
(9 a discussion of the basis for the director®s deter—

mination that, on balance, leasing the area would be 1in the state"s

best .nteresc.”
Renumber the following bill sections accordingly.
Page 5, after line 1:

Insert a new bill section to read;

"Sec. 6. Section 2 of this Act is retroactive to March 11, 1984."



