


Date of C o m m i t t e e  A c t i o n

( 9 )
D a t e  R e f e r r e d :  M a r c h  7, 1990 F U R T H E R  R E F E R R A L S :

J U D I C I A R Y

The R E S O U R C E S  C o m m i t t e e  considered:

H O U S E  J O I N T  RES. NO. 90 C O N S T I T U T I O N A L  AMENDMENT: S U B S I S T E N C E

P r o p o s i n g  an a m e n d m e n t  to the C o n s t i t u t i o n  of the S t a t e  of A l a s k a  
r e l a t i n g  to s u b s i s t e n c e  uses of plants, fish, and w i l d l i f e  by A l a s k a  
N a t i v e  r e s i d e n t s  and rural residents.

R E C O M M E N D A T I O N S :
) b e  r e p l a c e d  w i t h  _____________

h a v e  a t t a c h e d  amendment(s)

d o  pass

d o  not p a s s

| ^ n o  r e c o m m e n d a t i o n

i n d i v i d u a l  r e c o m m e n d a t i o n s

] a d d i t i o n a l  r e f erral to the

[ ] the same title
[ ] a new title

C o m m i t t e e

A D O P T S : le t t e r  of i ntent

AP P R O V E S  PREVIOUS:A T T A C H E S  N E W  F I S C A L  NOTE(s):
(Dept)

[ l^f-iscal impact_____________________ [ ] f iscal note(s)______

l L ] zero fiscal note fe.S - [ ] zero fiscal note(s)

(Date/Dept)

[ ] zero w i t h  analysis_

S I GNING DO PASS:

[ ] zero fn/analysis

SIGNING:

w V  V/ ■ k

A \ .v jl , (V ■ ■ ^

.

C hairman's S i g n ature



STATE OF ALASKA
1990 LEGISLATIVE SESSION

BILL VERSION:

PUBLISH D A T E : 4/30/90

REQUEST; F I S C A L  N O T E

Revisioa Date :_____________________ _____
Tide: Constitutional Amendment:

Subsistence
Agency Af&cfd:, 
B R U :_________

Sponsor: Transportation Comm.
Requestor: House Resources Committee Components

All Agencies

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY96

PERSONAL SERVICES
TRAVELCONTRACTUALSUPPLIES
EQUIPMENTLAND A STRUCTURESGRANTS, CLAIMSMISCELLANBOUS

-0 - -0 - "7-"" ' -U - -U - -U -
-0 - -c - -u - ■ ' -0 - - 0 -

-0 - -0 - -!P -u - -u - -u -
-0 - -0 - -6 - -0 - -u -u -

_  .-0 - -0 - -0 - -0 - -0 - -u -
-o - -0 - -U - -u - -0 - -0 -

...... . . . . . . . ....................... -0 - -u - -U- -u -
-0 - -0 - -0 - -0 - -0 -

TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -u -

CAPTTAL -0 - -0 - - 0 - -0 - -0 - -0 -

REVENUE -0 - -0 - -0 - -0 - - 0 - -0 -

FUNDING; (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER

, J M ______

.. - n - -n- -0- -0- .  -0- -0-
-0- -0- - u - -u- - u - -0-

- o -  . -0- -0- -U - “ -TT-~ ' -u-

_____ -n- -0- -0- -u- -0- -0-

PO S IT IO N S :
FULL-TIMEPART-TIMETEMPORARY

-Or -0 - -0 - -0 - -0 - -0 -
-n - -0 - -0 - -0 - -u - -0 -
-0 - -0- -0 - -0 - -0 - - 0 -

ANALYSIS : (Anscii a sepme page if necessary)

t̂j)
Prep*td by : House Resources Commie tee________________  . 2487Division; Representative C lif f  Davidson . 4/30/90
Approved by Commisnooer: -_______________________________ Date:  ______
Agency:___________________.... ... _______  _________
Distribulioa (by preparer):

Legislative Finance 
Legislative Spoeaar 
Requestor
Office of Mrcaganax sad Budget
ImpaeedAjeccyCies) P**'------



<I

M m ;< I d «tuu

(

L

i n
rai hh@[i§u \t o

POUCH y lU I f  CAMCX. 

iON(AU > U } ( 1  -'-J' < *0 ; j«i .j.sj
LEGISLATIVE AFFAIRS A GENCY

M E M O R A N D U M  March 15, 1990

SUBJECT: Sectional Summary of House Joint Resolution 90;
Proposing an amendment to the Constitution of 
the State of Alaska relating to subsistence 
uses of plants, fish, and wildlife by Alaska 
Native residents and rural residents

TO: Representative Kay Wallis

FROM: George Utermohle^f^
Legislative Counsel

This memorandum is a sectional summary of HJR 90.

A summary or analysis of a resolution is not an authorita­
tive interpretation of the resolution. The resolution it­
self is the best statement of its contents.

Section 1 of the resolution amends the Natural Resources 
Article, Article VIII, of the Alaska State Constitution by 
adding a new section 19 entitled: Subsistence Uses of Plants, 
Fish, and Wildlife.

The legislature is specifically authorized to limit the tak­
ing of plants, fish, and wildlife for subsistence uses to 
residents of the 3tate who are Alaska Natives or who reside 
in rural areas. The legislature may further restrict 
subsistence uses of plants, fish, and wildlife by Alaska 
Natives and rural residents on the basis of local or 
community residence, availability of alternative resources, 
cultural, traditional, and customary uses of plants, fish, 
or wildlife, or dependence on plants or a fish or wildlife 
population as a mainstay of livelihood.

This section exempts the legislature from those provisions 
of the Alaska Constitution that would otherwise prohibit it 
from limiting subsistence rights to certain classes of per­
sons .

Section 2 of the resolution provides that this amendment 
shall be placed on the ballot at the next general election 
for acceptance or rejection by the voters of the state.
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My Story
If a rite of puberty for boys 

growing up in South Texas existed 50 
years ago, it most certainly included 
some form of hunting and/or fishing.

By the time I reached 12, my 
great ambition was 
to have my very 
own .22 rille.
There was nothing 
wrong with my 
father's old bolt 
action rille, which 
jv> 'reely loaned 

or rabbit and 
squirrel hunts with 
my buddies -  after 
repetitious training 
in the safe han­
dling of firearms, of 
course. But just as 
most boys now 
yearn for ‘ wheels* 
of their own, I 
wanted my very 
own semi-auto­
matic that I could 
clean and oil and k e 6 j in my own 
closet!

I still have that first rimfire .22 
which my Dad allowed me to choose 
from the vast stock at Corpus Christi 
Hardware. It was a reward for practic­
ing hard and winning tirst in a State 
music contest when I was 14. Since 
that time I have enjoyed the thrills of 
hunting the brown bear of Chichagof 
Island (not with that little .22, of 
course), and hooking the king salmon <{ vorite Channel as well as the 
halibut of Homer.

I share this bit of personal 
nisiG,, because you have a right tc

know where I am coming from as I make 
this effort to shed light on what at first 
may appear to be simply hunting, fishing 
and gathering by Native Alaskans -  
Aieuts, Eskimos and Indians.

My education into the life and 
cultures of of Alaska's indigenous

ness of the sacred was woven into the 
whole fabric of their lifestyle and 
culture.

Culture & Tradition

I have corne to 
understand now that 
what we call ‘ subsis­
tence’  is not the 
same as sport 
hunting and fishing.
It is not simply 
‘ living off the land*, 
either. In the words 
of Jonathan So lo­
mon of Fort Yukon,

peoples began in Juneau in 1956. For 10 
years I was pastor of the Juneau Method­
ist Church there. During that time I was 
fortunate to have a close working rela­
tionship with our Choir Director, Richard 
Newton. Richard is a wise and wonderful 
Tlinget leader then employed by the U. S. 
Forest Service; and a fine musician who 
shaped our chancel choir into one of the 
best in Alaska.

From Richard I learned much 
about the culture of the rain forest people 
-  including the sacred ritual of returning 
salmon bones to the river from which 
they had come. All of life for his people 
had been tuned to the cycles and recy­
cling processes of nature. The aware­

When we talk about subsistence in the areas, we should be talking about Native culture and their land. I never heard the word sub­sistence until 1971 under the Native land claims act.Before that time, when I was brought up in the culture of my people, it's always been ‘our culture' and ‘our land'. You cannot break out subsistence or the meaning of subsistence or try to identify it, and you can't break it out of the culture. The culture and the Hie of my Native people are the subsistence way of life. It goes hand in hand with our • own culture, our own language, and all 
our activities. 1

Culture includes that which 
matters most to any people -  values, 
religion, all that is sacred. And this may 
explain why Native Americans (including 
Alaskans) have never been able to .



reach a common understanding about 
the land with white Europeans and 
others who immigrated to this conti­
nent.

The Land

Land is traditionally not simply 
■real estate* for Native peoples. It is

( ' essence of existence, identity and 
-longing. •

For European immigrants, on 
the other hand,...land was merchantable. Law and usage had developed a compli­cated system of privileges and obliga­tions, all deriving from the notion of a transferable fee title in land. Land that was not encompassed within some form ol recorded title was outside of law itself. . .  When these Europeans found that Indians had no proceedings lor recording title, indeed had no titles, they readily assumed that there was no ownership. 2

This is not to suggest that the 
Europeans simply occupied and appro­
priated the land of Native Americans. 
The Puritans, for example, believed 
that the confiscation of property was 
wrong whether boundary markers 
existed or not. Roger Williams, among 
others, proposed that the land be r  'chased from the Native Americans
V .  i  reasonable price. This approach, 
as mucn as his theological ideas, 
-'^■>os. contributed tc his banishment 
Irom Pty. cuih! 1

Political reality -  perhaps more 
than morality -  induced European immi­
grants to secure land and resources by 
negotiation rather than by conquest. 
Hostile environment, Quaker and Puritan 
ethics, combined with principles of British 
and International Law (as well as military 
necessity) reinforced this pattern. During 
the American Revolution the colonists 
who cultivated alliances with East Coast 
tribes became obligated to them for 
support or -  at least -  neutrality. 4

Such is tho historical background 
for the more than 200 years of treaties 
between colonial, state and federal 
governments and Native Americans. As 
has been well documented, this history 
has been marred by broken treaties and 
legislated plunder.

ANCSA

The relationship of tfie federal 
government to Alaska Natives both 
before and after the Alaska Native 
Claims Settlement Act of 1971 has been 
essentially the same as that of other 
Native Americans under American law. 5

The highest hopes of Alaska 
Natives have included the preservation of 
their land claims, subsistence and self- 
government. ANCSA addressed only the 
land claims. However, the Conference 
Committee report made it clear that the 
subsistence needs of Alaska Natives 
were to be protected.

The Conference Committee alter careful consideration believes that all Native interests in subsistence resourceJaiuLcan and will be protected 
by the. Secretary (of.the Interior) through the exercise of his existing withdrawal authority. The Secretary could, for example, withdraw appropri­ate lands and classify them in a manner which would protect Native subsistence needs and requirements by closing appropriate lands to entry by nonresidents when subsistence resources for these lands are in short supply or otherwise threatened. The 
ConlerenceJimnuJi£e.exBBSts bolh the Secretary and the State (of Alaska) to take any action necessan'Jo protect the subsistence needs of the N’.'Hve. (Emphasis added.) 6

ANILCA
Since neither the Secretary of 

the Interior nor the State of Alaska 
fulfilled these expectations, Congress 
added Title VIII to the Alaska National 
Interest Lands Conservation Act of 
1980 (ANILCA).

ANILCA '•eouires the state to manage fish and game resources according to federal subsistence re­quirements as the price to be paid for the right of managing fish and game on federal (public) lands. 7

S ubsis tence



Failure to provide subsistence 
preference to those who depend cus­
tomarily and directly on fish and wildlife 

(  the mainstay of livelihood, who are 
local residents, and have no alternative 
resources available, will mean the 
transfer of management of public lands 
to the federal government. *

Conclusions

The conclusions drawn by 
.DavidCase in his monumental study 
are worth quoting at length:

To some extent, federal treaties and statutes have protected Alaska

«islMlissri IP«* E i i i P

Native subsistence interests.Although the umbrella of federal protection now shelters both Natives and non-Natives, the fact does not entail a diminishment of Native values so much as an acknowledgement that in Alaska significant number, of non-Natives now share those values by their participation in the subsistence economy. Nor do recent federal enaclmenls necessarily preclude the possibility of some tribal control of subsistence hunting and fishing. In fact, recent amendments to the Lacey Act imply that, even in Alaska, tribal fish and game management may receive additional support through federal enforcement. Particularly when
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Native subsistence interests for many years. Earlier enactments afforded minimal exemptions, often limited to specific species or wildlife taken by primitive hunting methods. In all likeli­hood more realistic forms of protection were unnecessary because there was little real conflict over the exercise of aboriginal hunting and fishing rights. However, Alaska statehood, the enact­ment of ANCSA and the relatively rapid development of the nev/ state exacer­bated these conflicts. The federal response has not been the abandon­ment of Native subsistence values, but the protection of those values in the .'n'm of exemptions from recent wildlife nervation treaties and statutes. Moreover, the state has been virtually compelled under ANILCA to adopt statewide subsistence protections, structured in significant part to protect

faced with competing state interests, the courts have also concluded that this long and continuing history of federal protection constitutes statutory accep­tance of a trust responsibility for the maintenance of subsistence culture.9
The Conflict

Last December 22, the Alaska 
Supreme Court ruled that Alaska's 
subsistence statute giving rural resi- 
J-.its priority in hunting and fishing 
privileges discriminated against urban 
residents. The decision was based on 
the Alaska Constitution’s "common-use* 
clause which provides that all residents 
have equal rights to use fish and 
wildlife.

On January 5, Alaska's Supreme 
Court C liuf Justice Warren Matthews

issued a stay, postponing until July 1 3  
the effects of the December 22 deci­
sion. This means that the State of 
Alaska has very little time lo change 
either the State Constitution to accom­
modate the ANILCA protection of 
Alaska Native subsistence rights OR 
get Congress to cnange ANILCA to 
accommodate the Alaska Constitutional 
position, which has been supported by 
influential special interest groups of 
sports hunters and fishermen, commer­
cial fishermen and hunters, environ­
mental and animal rights groups.

In our view, the historic federal 
trust position of protecting traditional 
Native American subsistence culture 
and rights must prevail. The alternative 
would mean the extension ol *the irail 
of broken treaties* to the remaining 
great land capable of keeping at least 
some of the promises of democracy 
made to the people who were here first.

It is important, of course, for 
Native Alaskans and other Alaskans 
who value the subsistence way of life to 
cooperate and -  if possible -  reach a 
consensus on the best way to ensure 
its preservation.

As Representative Eileen 
Panigeo MacLean of Barrow wrote 
recently,

It ij up to us Alaska Natives to be aware of subsistence issues and to understand the arguments as we advo­cate for our hunting and fishing rights.If we do not, we will lose control over our destiny and our culture shall not survive.
We must continue to stand up and speak lor our needs, so that we will not wake up one day to find that we are no longer able to gather the resources which sustain us. We must keep our authority of local control.We must give support and en­couragement to the various groups and commissions that advocate for our way of life and show our appreciation for their efforts and dedication. They are' working to protect our resources and our right to the resources not just for themselves, but for us and for our future generations. 10
Alaska IMPACT adds its voice 

to those who advocate lor the Native 
Alaska subsistence way of life. As.has



been demonstrated time and again in 
the *South 48* and in Hawaii, it is easy 
for a dominant majority to ride rough-

C 'd over minority cultures and their 
ants and traditions.

Our hope is expressed in these 
wise words of our noted legal authority 
on the impact of American laws on 
Alaska Native peoples:

Perhaps in Alaska, in the waning days of the twentieth century, we will at last find one place where the relationships between immi&ant and aboriginal Americans can be structured so that each may enrich the other, and thereby ensure the diversity that is the hallmark of a free society. "
Is There A Solution?

On February 1 ,1 9 90 ,  the Board 
of Directors of the Alaska Federation of 
Natives adopted a position statement 
on subsistence, including the following:

We believe that if Alaskans are going to solve this problem:a) an amendment to the Alaska
C Ktitution to enable the legislature to .act and the administration to imple­ment a rural subsistence priority which protects customary and traditional use of fish and game by Alaska Natives and other rural residents is the preferred solution; andb) AFN is committed to working • with the Governor and legislative lead­ership in considering other solutions which meet AFN'S policy goal.

Senator Stevens
In his address to the Joint 

Session of the 16th Alaska Legislature

on January 17, Senator Ted Stevens 
pointed out that a federal solution would 
risk serious losses to the state. *) would 
urge you not to think that the federal 
solution is the one that is easiest,’  he 
said, ‘ because we will lose more than we 
gain.'

Governor Cowper
Governor Steve Cowper has 

stated that,

Subsistence is a way of life for thousands of Alaskans, not a weekend hobby, and we've got to do everything possible to protect that way of life. I'll be working with the Alaska Federation of Natives, other Native groups and the legislature to shape a solution to this latest problem that the (AlaskaI Supreme Court has dropped in our laps. 12

Several legislative measures 
have already been introduced in 
Juneau, including:

SCR 39 by Senator Jay Kerltula 
of Palmer which would establish a 
Commission to review the legal situ­
ation and Identify possible options for a 
solution for the Senate

R0 415 by Representative 
Ramons Barnes of Anchorage, which 
would amend the Alaska subsistence 
law and base ’ subsistence user* criteria 
on 1) local residency and 2) direct de­
pendency on subsistence resources 
and income below the national poverty 
level.

HJR 74 by Representative 
George Jacko would amend tho 
Constitution by adding a section to give 
the legislature authority to grant a 
preference for subsistence use of fish 
and wildlife and State-owned renewable 
natural resources.

Very likely there will be many 
more measures by various pressure 
groups during this session. Alaska 
IMPACT will alert members to advocacy 
action possibilities ac appropriate.
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T C C  s u p p o r t s  N a t i v e  

s u b s i s t e n c e  p r i o r i t y

Interior Alaska’s largest Na­
tive organization voted Thurs­
day to throw its support behind 
an amendment to the state con­
stitution that would give Alaska 
Natives priority hunting and- 
fishing rights.

Tanana Chiefs Conference, a 
non-profit social services orga­
nization that serves 43 Interior 
villages, also voted against re­
joining the Alaska Federation of 
Natives at its annual convention 
Thursday.

“ Tanana Chiefs Conference 
. .  .urges the state of Alaska, the 
general public and all Alaska 
•Natives to support the proposed 
amendment to the Alaska State 
Constitution to provide for Na­
tive subsistence preference,”  
the resolution said.

Native organizations in the 
state now are ti.vided over 
whether to support Fort Yukon 
Rep. Kay Wallis’ amendment

that would give all Alaska Na­
tives arid rural residents prior­
ity hunting and fishing rights. 
The Alaska Federation of Na­
tives supports Gov. Steve Cow- 
per's amendment that would 
give subsistence priority to ru­
ral residents only.

The Alaska Federation of Na­
tives, a statewide Native orga­
n iza t io n , backs Cowper ’ s 
amendment because it believes 
the Native-preference bill has 
no chance of passing in the 
Leg is la ture , AFN Board of 
Directors chairman Ralph Elus- 
ka told TCC delegates earlier 
this week. ; "

Tanana Chiefs Conference 
withdrew from AFN two years 
ago because it felt the organiza­
tion wasn’t adequately repre­
senting village needs and fight­
ing to protect tribal lands.



VILLAGE P A R T I C I P A T I O N  C O N F E R E N C E  R E S O L U T I O N  ft 90 - 16

T IT L E D :  R e s o l u t i o n  ol information concer n i n g  subsistence as a 
w a y  of life, not a w a y  of law, and,

WHEREAS, C u r r e n t l y  new people have tried to make d i f f icult or
impossible laws governing our customary and traditional 
use of these resources, and,

WHEREAS, D e spite of all the laws that have been forced upon us,
w e  have c o n t inued to live in our c u s t omary and
traditional ways; and,

WHEREAS, T h e  people have shared these resources with members in 
their communities and other communities since time 
immemorial; and,

WHEREAS, T h e  law administrators have attempted to administer and
e n force laws in Alaska that have created genocidal
social cultures and suppressed indigenous lifestyle, 
and,

N o w  therefore be it

RESOLVED: T h a t  the 1990 V i llage Participation Conference hereby 
informs the administrators of Alaska and Law 
e n f o r c e m e n t  officials that the Alaska Native People 
w i l l  continue to live their traditional and c u s t o m a r y  
l ifestyles in spite of any laws they create.

A D O PTED this 23rd d a y  of February, 1990 at the Village
P a r t i c i p a t i o n  Conference in Juneau, Alaska.

Chester Ballot, Chairman
1990 V i l l a g e  Participation Confer e n c e



'DEFENDING 
A WAV OF LIFE" 

by Neb A. Anderson. J r .

AS WE ARE GATHERED HERE TO ADDRESS THE ISSUE OF SUBSISTENCE. WE 
ARE GIVEN THF OPPORTUNITY TO DEFEND SUBSISTENCE WHICH IS OUR WAY 
OF LIFE. I CANNOT THINK OF A I10RE IMPORTANT ISSUE THAN SUBSISTENCE. 
I CANNOT THINK OF A TIME WHEN IT IS SO CRITICAL FOR ALL OF US TO 
UNITE AND WORK TOGETHER TO DEFEND OUR WAV OF LIFE IN ALASKA.

IN ALASKA, "SUBSISTENCE" MEANS SUSTENANCE GAINED FROM THE FISH, 
GA’ IE. MARINE MAMMALS, BIRDS AND BERRIES FROM THE LAND. WATERS AND 
AIR OF ALASKA. THE ALASKA FISH AND GAME NEWSLETTER OF 
NOVEMBER-DECEMBER 1989 STATES THAT SUBSISTENCE USES "VARY FROM 
10 POUNDS PER PERSON TO A HIGH OF 1498 POUNDS PER PERSON PER YEAR. 
THE AVERAGE HARVEST IS 250 POUNDS. IN APPROXIMATELY HALF OF THE 
SAMPLED ALASKA COMMUNITIES, WILD FOOD HARVESTS ARE GREATER THAN 
THE AVERAGE 222 POUNDS PER PERSON OF STORE-BOUGHT MEAT, FISH AND 
POULTRY PURCHASED BY FAMILIES IN THE WESTERN UNITED STATES EACH 
YEAR."

' ALONG WITH THE FOOD VALUE, SUBSISTENCE HAS A DEEPER, FAR-REACHING 
MEANING. IT IS THE RELATIONSHIP THAT OUR ANCESTORS HAD WITH THE 
LANDS AND WATERS OF ALASKA. IT IS THIS RELATIONSHIP THAT MAKES 

< THOSE OF US WHO LIVE HERE FEEL WHOLE AND ONE WITH NATURE. 
SUBSISTENCE DEFINES WHO WE ARE AS NATIVES OF ALASKA. WITHOUT 
SUBSISTENCE WE ARE NOTHING. * * *  <•v.
SUBSISTENCE FOOD HAS TRADITIONAL, HISTORICAL, AND CULTURAL VALUE. 
SUBSISTENCE FOOD HAS BEEN AND IS SHARED WITH THE FAMILY, THE AGED, 
THE WIDOWS, AML EVERYONE ELSE IN THE COMMUNITY. SUBSISTENCE FOOD 
HAS BEEN AND IS SHARED ACROSS THE STATE WITH FRIENDS AND 
RELATIVES FROM BARROW TO METLAKATLA. SUBSISTENCE FOOD HAS BEEN 
AND IS SHARED AMONG NATIVE AND WHITE ALIKE.

THE WORD, "SUBSISTENCE", WAS THE MEANING OF LIFE FOR OUR ANCESTORS. 
IT MEANS THE SAME THING FOR THOSE OF US TODAY.

OUR ANCESTORS, THE FIRST PEOPLE OF ALASKA, THE INDIANS, ESKIMOS, 
AND ALEUTS. LIVED OFF THE LAND FOR THEIR SURVIVAL. THEY USED THE 
RESOURCES THAT WERE AVAILABLE. THEY BUILT UP OUR CULTURES. 
TRADITIONS AND VALUES THAT ENCOMPASSED THE USE OF THE RESOURCES 
THAT NATURE HAD TO OFFER.

SUBSISTENCE NOW, SUBSISTENCE FOREVER!



P A G E  T W O  OF SIX

AFTER THE FIRST CONTACT WITH THE WHITE CULTURE, IT WAS NECESSARY 
TO REDEFINE OUR VIEW OF HOW WE WOULD PROTECT WHAT WE HAD USED 
FOR FOOD AND CLOTHING AND SHELTER FOR CENTURIES AND CENTURIES.

IN THE 1970'S THERE WAS RAPID GROWTH IN OUR POPULATION. THERE WAS 
MORE AND MORE PRESSURE ON OUR FISH AND GAME BY SPORT HUNTERS AMD 
SPORT FISHERMEN. MANY VILLAGE PEOPLE FELT THREATENED AND STARTED 
TO SPEAK UP ABOUT WANTON WASTE OF FISH AND GAME.

RURAL LEGISLATORS RESPONDED BY SPONSORING LAWS THAT MORE CLEARLY 
DEFINED WANTON WASTE AND WHAT PARTS OF ANIMALS COULD BE LEFT IN 
THE FIELD WITHOUT PENALTY. THERE WERE EFFORTS TO BRING FISH AND 
GAME MANAGEMENT CLOSER TO HOME BY FORMING LOCAL AND REGIONAL FISH 
AND GAME BOARDS WITH AUTHORITY TO MANAGE OUR RESOURCES.

EVEN WITH LAWS GUARDING AGAINST WASTE OF FISH AMD GAME, WE, AS A 
PEOPLE. WERE MISSING THE POINT. WE WERE SPEAKING ALL AROUND THE 
PROBLEM BLIT WE COULD NOT DEFINE WHAT WAS BOTHERING US. WE ALL 
KNEW THAT WE HAD TO PROTECT OUR ANCESTORAL RIGHTS TO SUBSISTENCE 
FISH AND GAME. THE BIG QUESTION WAS HOW COULD IT BE DONE?

CONCERN WAS ALSO EXPRESSED BY OUR VILLAGES THAT SOMETHING NEEDED 
TO BE DONE MOT ONLY TO PROTECT OUR FISH AND GAME BUT ASF RE ACCESS 
TO THEM AS WELL. ELDERS BEGAN TO THINK THAT A TIME wOULD COME 
WHEN OUR FISH AND GAME RESOURCES WOULD BECOME SCARCE. -HOW WOULD 
WE FEED OUR CHILDREN AND OURSELVES IF THERE WERE NO MORE FISH AND 
GAME?

SOMETHING HAD TO BE DONE. IN 1977, THE STATE HOUSE OF 
REPRESENTATIVES FORMED A SPECIAL COMMITTEE ON SUBSISTENCE. THE 
COMMITTEE HAD EIGHT MEMBERS. THEY WERE REPRESENTATIVES BILLY 
AKERS, NELS ANDERSON (CHAIR), SAM GOTTEN, STEVE COWPER (NOW 
GOVERNOR), PHILIP GUY, JOE HAYES. AL NAKAK AND LEO SCHAEFFER.

A SUBSISTENCE COMMITTEE OFFICE WAS OPENED IN DILLINGHAM. THE OFFICE 
WAS STAFFED BY DOROTHY LARSON AND FORMER REPRESENTATIVE ADELHEID 
HERRMANN.

THE COMMITTEE’S TASK WAS TO TACKLE THE ISSUE OF SUBSISTENCE AND 
DRAFT LEGISLATION FOR CONSIDERATION BY THE LEGISLATURE. IN 1977 AND 
1978 THE COMMITTEE HELD HEARINGS ACROSS THE STATE. IN URBAN AND 
RURAL ALASKA. IT WAS CLEAR THAT THERE WERE STRONG FEELINGS THAT A 
BILL TO PROTECT SUBSISTENCE WAS NEEDED.
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C THERE WERE A FEW VOICES OF OPPOSITION DURING THE HEARINGS. 
ALTHOUGH THEf '"'ERE SOME WHO THOUGHT THAT SUCH LEGISLATION WAS 
NOT NEEDED, IT WAS THE CONCENSUS OF THE SPECIAL COMMITTEE ON 
SUBSISTENCE THAT LEGISLATION HAD TO BE DRAFTED AND ACTED ON.

HOUSE BILL 960 PASSED THE HOUSE ON MAY 26 . 1978, WITH 28 YEAS, 8 
NAYS AND 4  EXCUSED.

HOUSE BILL 960  PASSED THE SENATE ON JUNE 16. 1978, WITH 17 YEAS AMD 
7 NAYS.

GOVERNOR HAMMOND SIGNED THE BILL AND WE HAD OUR SUBSISTENCE BILL 
:N THE LAW BOOKS OF ALASKA.

THIS IS A BRIEF LEGISLATIVE HISTORY OF HOW SUBSISTENCE BECAME A 
F ART OF OUR FISH AND GAME MANAGEMENT SCHEME IN ALASKA.

WHERE DO WE GO FROM HERE?

WHEN WE ON THE SPECIAL COMMITTEE OF SUBSISTENCE DEBATED 
SUBSISTENCE. WE NEVER ONCE CONSIDERED THE ISSUE ON RACIAL OR 
ECONOMIC TERMS. WE NEVER THOUGHT THAT ONLY NATIVES COULD BE 
SUBSISTENCE USERS. WE NEVER THOUGHT THAT SUBSISTENCE SHOULD BE 
BASED ON NEED LIKE A WELFARE PROGRAM.

SUBSISTENCE USERS WERE TO BE CONSIDERED IN ALL FISH AND GAME 
MANAGEMENT DECISIONS. IF FISH AND GAME RESOURCES DECLINED TO SUCH 
A POINT THAT ACCESS HAD TO BE RESTRICTED, SUBSISTENCE USERS WOULD 
BE THE LAST TO BE AFFECTED. SPORT HUNTING, SPORT FISHING AND 
COMMERCIAL FISHING WOULD BE RESTRICTED BEFORE SUBSISTENCE USE WAS 
STOPPED.

I

RURAL DESIGNATIONS FOR CUSTOMARY AND TRADITIONAL USES OF FISH AND 
GAME HAVE CHANGED SINCE 1978 BUT WERE ADJUSTED BY THE FISH AND 
•GAME BOARDS TO MAKE SURE THAT SUBSISTENCE WAS MOT THREATENED. 
WHEN CONGRESS PASSED THE ALASKA NATIONAL INTEREST LANDS 
CONSERVATION ACT. GENERALLY KNOWN AS ANILCA, IT INCLUDED A 
SUBSISTENCE PRIORITY ON FEDERAL LANDS.

ANILCA. TITLE VIII. VERY CLEARLY STATED THAT ALASKA HAD TO PROTECT 
SUBSISTENCE AMD GIVE A PRIORITY TO RURAL RESIDENTS OF ALASKA. 
INCLUDING NATIVES AND NON-NATIVES ONPUBLiC LANDS. OUR STATE HAS 
T O  C O M P L Y  W I T H  THIS L A W  OR T H E  F E D E R A L  G O V E R N M E N T  IS M A N D A T E D  T O  

r n M F  IN A N H  M A N  ACC PIQW A N D  C A M P  O N  PCnCPAI PIIRI IP I A M H Q



OVER THE YEARS. THE ISSUE OF SUBSISTENCE HAS BEEN DEBATED FURTHER 
IN THE LEGISLATURE , a lASKA AND FEDERAL COURTS AND THE U.S. 
CONGRESS.

r1 A G E  FuUR L'F SIX

N 1982 THE SUBSISTENCE LAW WAS CHALLENGED BY AM INITIATIVE THAT 
WOULD HAVE REPEALED SUBSISTENCE. THAT YEAR WE ALL WORKED 
TOGETHER AND DEFEATED THE INITIATIVE BY A WIDE MARGIN. WE WERE 
UNITED THEN AND WE NEED TO UNITE ONCE AGAIN TO DEFEND SUBSISTENCE 
WHICH IS OUR WAY OF LIFE.

N !956 THE LEGISLATURE AMENDED THE 1978 SUBSISTENCE LAW WHICH 
LIMITED SUBSISTENCE USE TO FISHERMEN AND HUNTERS iN "RURAL AREAS". 
THIS HAD TO BE DONE TO BRING OUR LAW INTO COMPLIANCE WITH ANILCA.

YOU CAN SEE HOW IMPORTANT IT IS TO PROTECT TITLE VIII IN ANILCA. IT IS 
THE KEY TO MAKING SURE THAT SUBSISTENCE i3 PROTECTED.

ON DECEMBER 22, 1989, THE ALASKA SUPREME COURT GAVE US A 
CHRISTMAS PRESENT AND SAID THAT OUR SUBSISTENCE LAW IS 
UNCONSTITUTIONAL. IT IS UNCLEAR WHAT THE DECISION REALLY MEANS BUT 
IT IS CLEAR THAT THE SUBSISTENCE LAW IS IN TROUBLE. WE HAVE TO 
FIGURE OUT HOWTO FIX THE PROBLEM.

WE HAVE TO CONSIDER LEGISLATION INTRODUCED BY REPRESENTATIVE 
RAMONA BARNES. REPRESENTATIVE GEORGE JACKO AND ’SENATOR JAY 
KEF.TTULA.

REPRESENTATIVE BARNES' LEGISLATION AMENDS CURRENT LAW TO ADDRESS 
WHO IS A SUBSISTENCE 'JEER. HER ORIGINAL BILL WOULD IDENTIFY 
SUBSISTENCE USERS BASED ON LOCAL RESIDENCEY AND ON ANNUAL INCOME, 
OR NEED. ! BELIEVE THAT REPRESENTATIVE BARNES HAS INTRODUCED A 
SPONSOR SUBSTITUTE THAT WITHDRAWS NEED AS A CRITERIA FOR 
SUBSISTENCE USE.

SENATOR KERTTULA HAS A RESOLUTION IN THE SENATE THAT CREATES A 
COMMISSION TO REVIEW THE SUBSISTENCE QUESTION AMD COME UP WITH 
OPTIONS FOR THE SENATE’S CONSIDERATION.

REPRESENTATIVE GEORGE JACKO INTRODUCED LEGISLATION THAT AMENDS 
“ HE CONSTITUTION THAT WOULD BRING THE STATE OF ALASKA INTO 
COMPLIANCE WITH THE FEDERAL LAW. IT WOULD ALLOW THE LEGISLATURE 
TO ENACT LAWS THAT WOULD COMPLY WITH TITLE VIII OF ANILCA.
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WE ALL KNOW THAT V.E NEED TO WORK TOGETHER TO PROTECT AND DEFEND 
SUBSISTENCE IN ALASKA. IT IS AN ALASKAN PROBLEM AND WE SHOULD NOT 
GO OUTSIDE OF OUR STATE LOOKING FOP A SOLUTION. OUR CURRENT 
SUBSISTENCE LAW WAS FOUND TO BE OUT OF COMPLIANCE WITH THE 
STATE’S CONSTITUTION. THAT DECISION WAS NOT UNANANOUS BUT STANDS 
AS THE LAW OF THE LAND AT THIS TIME. SINCE WE HAVE NO SUBSISTENCE 
LAWS ON OUR BOOKS, WE APE NOW OUT OF COMPLIANCE WITH FEDERAL LAW

WHAT ARE WE GOING TO DO? DO WHAT WE DID IN 1978 AND 1982.

FIPST. WE ALL HAVE TO WORK TOGETHER. ALL OF OUR PROFIT AND 
NON-PROFIT VILLAGE AND REGIONAL CORPORATIONS HAVE TO WORK 
TOGETHER AND SPEAK WITH ONE VOICE. WE HAVE TO SET ASIDE OUR 
DIFFERENCES AND WORK AS ONE TO PROTECT SUBSISTENCE.

SECOND. WE HA''E TO AGREE ON A PLAN OF ACTION THAT WILL GUARANTEE 
THAT SUBSISTENCE IS PROTECTED.

IT IS MY VIEW THAT WE SHOULD MAKE SURE OF THE FOLLOWING:

1. WE SHOULD NOT MAKE SUBSISTENCE A RACIAL ISSUE.

2. WE SHOULD NOT MAKE SUBSISTENCE A WELFARE PROGRAM.

3. WE SHOULD ALL AGREE ON ONE PLAN OF ACTION AND CARRY IT OUT 
UNITED AS ONE VOICE.

4. WE SHOULD NOT TRY TO AMEND ANILCA IN CONGRESS.

5. WE SHOULD MAKE SURE THAT EVERY ELIGIBLE VOTER IS REGISTERED SO 
THEY CAN VOTE IF THERE IS A CGNSITITUTIOMAL AMENDMENT TO PROTECT 
SUBSISTENCE ON THE BALLOT IN NOVEMBER.

FROM MY PERSPECTIVE AS A LEGISLATOR IN 1978 AND AFTER VERY CAREFUL 
CONSIDERATION. I THINK A CONSTITUTIONAL AMENDMENT IS NEEDED. THE 
AMENDMENT WOULD GRANT A RURAL PREFERENCE. IT WOULD ALLOW THE 
LEGISLATURE TO ALLOCATE FISH AND GAME ON THE BASIS OF LOCAL 
RESIDENCY AND CUSTOMARY AND TRADITIONAL USE OF FISH AND GAME FOR 
FOOD. CRAFTS.. CLOTHING AND SHELTER. IF THIS IS DONE, ALASKA'S 
CONSTITUTION WOULD BE IN COMPLIANCE WITH FEDERAL LAW.
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M a r c h  22, 1990

C i t i z e n  A d v i s o r y  C o m m i s s i o n  on F e d e r a l  A r e a s  

250 C u s h m a n  Street, Suite AH 

F a i r b a n k s ,  A K  99701

D e a r  C o m m i s s i o n  Members:

I a m  p l e a s e d  to k n o w  of y o u r  public h e a r i n g  on S u b s i s t e n c e  on M a r c h  31, 

1990. S u b s i s t e n c e  is in d e e d  a c o n t r o v e r s i a l  and m u c h  m i s u n d e r s t o o d  

issue. Th e  m o r e  it is d i s c u s s e d  the m o r e  u n d e r s t a n d i n g  w i l l  come, 

h o p e f u l l y .

In a d d i t i o n  to the p o s s i b l e  loss of lands, s u b s i s t e n c e  is the m o s t  

c r i t i c a l  i ssue fa c i n g  N a t i v e s  of A l a s k a .  On e  of the issues

m i s u n d e r s t o o d  is that N a t i v e s  w a n t  r a c i a l  p r e f e r e n c e  w i t h  r e g a rd s  to 

s u b s i s t e n c e .  T h i s  is n o t  true. It is a p o l i t i c a l  issue for Na t ives. 

A l a s k a  N a t i v e s  h a v e  a p o l i t i c a l  r e l a t i o n s h i p  w i t h  the U.S. Gov e r n m e n t .

M o s t  i m p o r t a n t  of a l l  is the c u l t u r a l  a s p e c t s  of s u b s i s t e n c e .

S u b s i s t e n c e  is m u c h  m o r e  than m e r e  s u s t e n a n c e .  Be f o r e the c u l t u r a li
i n t e r r u p t i o n  a n d  d e v a s t a t i o n ,  N a t i v e s  l i v e d  in a s a c r e d  m a n n e r  

r e s p e c t i n g  al l  li v in g  things. It w a s  a n d  is still b e l i e v e d  that a l l

life e v o l v e d  f r o m  one Great Spi r i t  S o u r c e  so that all l i v i n g  things h a v e  

a s p i r i t u a l  natu r e .  T h e r e f o r e ,  o n e  m u s t  r e s p e c t al l l i v i n g  things. 

( There are v a r i a t i o n s  o n  this theme f r o m  v i l l a g e  to v i l l a g e  an d  tribe to 

tribe.) M o s t  of o u r  c e r e m o n i e s  r e v o l v e  a r o u n d  s u b s i s t e n ce .  O u r  s o n g s  

a n d  d a n c e s  r e v o l v e  a r o u n d  s u b s i s t e n c e .  Our l i v e s and l i v e l i h o o d  r e v o l v e  

a r o u n d  s u b s i s t e n ce .  It is d i f f i c u l t  to s e g r e g a t e  a n y  par t of N a t i v e  

l i f e s t y l e  that does not i n c l u d e  s u b s i s t e n c e  in some i m p o r t a n t  way. In

m a n y  C h r i s t i a n  teachings, it is s a i d  that w e  all are one w i t h  God. A

s u b s i s t e n c e  l i f e s t y l e  is the p e r f e c t  a n o l o g y  of that teaching. 

S u b s i s t e n c e  is v e r y  m u c h  a part of our  lives s p i r i t u a l l y ,  p h y s i c a l l y  a n d  

psycho J. o g i c a l l y.



We ar e  all a ware of Lhe fallout of the g r e a t  c h a n g e s  to A l a s k a  N a t i v e  

c u ltures, Th e  social d e v a s t a t i o n  of b r o k e n  families, u n e m p l o y m e n t ,  

s u b s t a n c e  abuse, school d r o p o u t  rates, s u i c i d e  o f  our y o u n g  adults, etc. 

T h e y  have b e e n  w i d e l y  c h r o n i c l e d  in the A F N  Re p o r t a n d  the A n c h o r a g e  

D a i l y  News "Peop l e  in P e r i l "  scrie s .  The U.S. F e d e ra l  G o v e r n m e n t  a n d

the State of A l a s k a  c o n s i d e r  the p r o b l e m  s e r i o u s  e n o u g h  to be e x p l o r i n g  

a J o i n t  T a s k  Force to a d d r e s s  the pro b l e m s .

S u b s i s t e n c e  is the last v e s t i g e  of i m p o r t a n t  c u l t u r a l  c o n n e c t i o n  for 

N a t i ve s .  W h e n  the e a r l y  C h r i s t i a n s  tried to d e s t r o y  our o u t w a r d  

s p i r i t u a l  pr actices, they d i s t u r b e d  o u r  e n t i r e  b e l i e f  system. O u r  

r e s p e c t  for a l l  living things i n c l u d i n g  o u r  o w n  life w o r t h  or v a l u e  c a m e  

into question. M a n y  of us lost o u r  s e l f - e s t e e m ,  b e c a m e  a s h a m e d  a n d

u n c o m f o r t a b l e  about life in general. It w a s  e a s y  to c o n s u m e  the a l c o h o l

w h i c h  was i nt r o d u c e d  to us. M a n y  of us b e c a m e  self d e s t r u c t i v e .  W e

lost our r e s p e c t  for a l l  life i n c l u d i n g  ou r own. If N a t i v e  s u b s i s t e n c e

n e e d s  are disr eg a r d e d ,  I don't w a n t  to v e n t u r e  to guess the o u t c o m e  in

t erms of f u r t h e r  so c i a l an d  p o l i t i c a l  a l i e n a t i o n .  I h o p e  that al l  the

t h o u g h t f u l  A l a s k a n s  wh o  w o r k e d  so h ard to pass the s u b s i s t e n c e  

p r o p o s i t i o n  last time w i l l  do so again.

I a m  e n c l o s i n g  r e s o l u t i o n s  and p o s i t i o n  s t a t e m e n t s  of R u r a l  A l a s k a

R e s o u r c e  A s s o c i a t i o n  ( R A R A ) , B r i s t o l  Bay N a t i v e  A s s o c i a t i o n ,  SE N a t i v e  

S u b s i s t e n c e  C o m m i t t e e  a n d  AFN. K a w e r a k ,  Inc. B o a rd  S u b s i s t e n c e  

C o m m i t t e e  has not yet d e v e l o p e d  a p o s i t i o n  st a t e m e n t .  On e  is e x p e c t e d  

by m i d - A p r i l .

S ince r e l y ,

K A W E R A K  I N C O R P O R A T E D

Elizscoeth L. K e a t i n g  

P r e s i d e n t

cc: B u s h  C a us u s  M e m b e r s 1̂

R e p r e s e n t a t i v e  Cotten, House S p e a k e r

S enate P r e s i d en t ,  T i m  K elly

A F N

-2-



MEMBERS.

■s.euiianiPniviol 
isunas Association me

3 ' isioi Qjv  Native 
Association

, “ o n itf ll Council 
■ - c l  A M.ra.i

Ccaoc  Rive> Native

Kawerax Inc

Kodiak A>ea Native 
Association

V anuiaq Association

Tfe k;ri«ie Pacific Rin*

: .0>m Siooe o o 'o u a n

‘ .’unam 
- .’UjlSiSl*

’jn a n a  Cfvrfs 
Conference l " r

Tyone*
Native v*iiage of

ASSOCIATE MEMBERS:

Koyukon 
DeveioDmenl Corporation

Bering Sea 
Fishermen's Association

RurAL CAP STAFF: 

Boo Potaskv

f i u R A L  A l a s k a  R e s o u r c e s  M  (.SSOCIATION
PO. Box 200908 

Anchorage, Alasna 99520 
(907) 279-2511

R A R A  P o s i t i o n  S t a t e m e n t  i n  R e g a r d s  

to t h e  M c D o w e l l  D e c i s i o n

I t  is t h e  p o s i t i o n  o f  t h e  R u r a l  A l a s k a  R e s o u r c e s  

A s s o c i a t i o n  t h a t  t h e  S t a t e  S u p r e m e  C o u r t  D e c i s i o n  i n  

M c D o w e l l  v. S t a t e  o f  A l a s k a  o f  D e c e m b e r  22, 1 9 8 9 ,  

s e r i o u s l y  j e o p a r d i z e s  t h e  s u b s i s t e n c e  r i g h t s  o f  A l a s k a  

N a t i v e s .  T h e  M c D o w e l 1 d e c i s i o n  p l a c e s  t h e  S t a t e  

S u b s i s t e n c e  l a w  o u t  o f  c o m p l i a n c e  w i t h  t h e  A l a s k a  N a t i o n a l  

I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A )  w h i c h  r e q u i r e s  

a  s u b s i s t e n c e  p r e f e r e n c e  f o r  r u r a l  A l a s k a n s .

I t  is R A R A ' s  p o s i t i o n  t h a t  t h e  p r e f e r r e d  s o l u t i o n  t o  t h e  

M c D o w e l l  d e c i s i o n  i s  t o  r e c o m m e n d  t h a t  t h e  S t a t e ' s  

C o n s t i t u t i o n  b e  a m e n d e d  t o  i n c l u d e  s p e c i f i c  l a n g u a g e  

p r o v i d i n g  f o r  a  s u b s i s t e n c e  p r i o r i t y  f o r  A l a s k a  N a t i v e s ,  
in r e c o g n i t i o n  o f  t h e i r  c u l t u r e .  S u c h  a n  a m e n d m e n t  
w o u l d  i n s u r e  t h a t  t h e  c u s t o m a r y  a n d  t r a d i t i o n a l  r i g h t s  

o f  A l a s k a ' s  N a t i v e  p e o p l e  a r e  p r o r o c t e d .  A  p r i o r i t y  

a m e n d m e n t  w h i c h  i n c l u d e s  a p r i o r i t y  f o r  A l a s k a  N a t i v e s  

c o u l d  a l s o  p r o v i d e ,  t h r o u g h  o t h e r  l a n g u a g e ,  e q u a l  

s u b s i s t e n c e  p r e f e r e n c e s  o r  p r i o r i t i e s  f o r  n o n - N a t i v e  

r u r a l  A l a s k a n s .  It is R A R A ' s  p o s i t i o n  t h a t  a s u b s i s t e n c e  

p r e f e r e n c e  i n  t h e  S t a t e  C o n s t i t u t i o n  b e  s o u g h t  w i t h  a 

" N a t i v e  P r e f e r e n c e "  a s  o u r  f i r s t  c o n c e r n  t o  i n s u r e  c u r r e n t  

a n d  f u t u r e  g e n e r a t i o n s  o f  A l a s k a  N a t i v e s  m a i n t a i n  t h e i r  

c u s t o m a r y  a n d  t r a d i t i o n a l  r i g h t s  t o  s u b s i s t .

I t  is a l s o  o u r  p o s i t i o n ,  t h a t  w e  w o u l d  o p p o s e  e f f o r t s  

t o  a m e n d  A N I L C A  a s  a n  i n i t i a l  a p p r o a c h  t o  a s o l u t i o n ,  

a n d  a l s o  w o u l d  o p p o s e  a n y  s o l u t i o n  i n c o r p o r a t i n g  a 
p e r m i t  s y s t e m .



B R I S T O L  3 A Y  N A T I V E  A S S O C I A T I O N  

P.O. B o x  3 1 0  
D i l l I n g h a m ,  A l a n k a  9 9 3 7 6  

<9 0 7)  8 4 2 - 3 2 5 7

P R E S S  R E L E A S E

F e b r u a r y  28, 1 9 9 0

D e l e g a t e d  to  t h e  S e c o n d  A n n u a l  B r i s t o l  3 a y  T r i b a l  

G o v e r n m e n t  C o n f e r e n c e  t o d a y  s t r o n g l y  e n d o r s e d  a s u b s i G t e n c e  

p r i o r i t y  f o r  A l a s k a  N a t i v e s  t o  b e  I m p l e m e n t e d  b y  " a n y  

p o s s i b l e  m e a n s "  by s t a t e ,  f e d e r a l  o r  t r i b a l  g o v e r n m e n t s .  T h e  

a c t i o n  w a s  t a k e n  i n  a n t i c i p a t i o n  o f  a s t a t e w i d e  s u b s i s t e n c e  

c o n f e r e n c e  t o  b e  h e l d  in A p r i l  b y  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t  i v e s .

W h i l e  e n d o r s i n g  a N a t i v e  p r e f e r e n c e  f o r  s u b s i s t e n c e ,  
c o n f e r e e s  d i d  n o t  e x c l u d e  o t h e r  m e t h o d s  o f  p r o t e c t i n g

s u b s i s t e n c e  r i g h t s .  T h e  d e l e g a t e s  s u p p o r t e d  a p r o p o s e d  

a m e n d m e n t  t o  t h e  s t a t e  c o n s t i t u t i o n  w h i c h  w o u l d  c l l o w  a 

p r e f e r e n c e  f o r  s u b s i s t e n c e  u s e s  o n  t h e  b a s i s  o f  l o c a l

r e s i d e n c y ,  c u s t o m a r y  o r  t r a d i t i o n a l  u s e ,  o r  d e p e n d e n c e  o n  t h e  

r e s o u r c e s  f o r  f o o d  a n d  o t h e r  p u r p o s e s .  L e g i s l a t i o n  t o  p l a c e  

the* a m e n d m e n t  o n  t h e  N o v e m b e r  b a l l o t  h a s  b e e n  i n t r o d u c e d  b y  

E t a t e  R e p r e s e n t a t i v e s  G e o r g e  J a c k o  a n d  P e t e r  G o l l .

T h e  a m e n d m e n t  w o u l d  o v e r t u r n  t h e  r e c e n t  " M c D o w e l l "  

d e c i s i o n  in w h i c h  t h e  A l a s k a  S u p r e m e  C o u r t  f o u n d  t h e  s t a t e ' s  

s u b s i s t e n c e  p r i o r i t y  l a w  t o  b e  u n c o n s t i t u t i o n a l  a n d  p l a c e d  

s t a t e  l a w  i n  d i r e c t  c o n f l i c t  w i t h  f e d e r a l  law.

T h e  t h r e e - d a y  t r i b a l  c o n f e r e n c e  f o c u s e d  o n  p r o t e c t i n g  

.‘s u b s i s t e n c e  r i g h t s  i n  t h e  a f t e r m a t h  o f  t h e  S u p r e m e  C o u r t ' s

r u l i n g .  C o n f e r e n c e  d e l e g a t e s  g a v e  c l e a r  d i r e c t i o n  t o  t h e

B r i s t o l  B a y  N a t i v e  A s s o c i a t i o n  a n d  o t h e r  N a t i v e  o r g a n i z a t i o n s  

t.o c o n t i n u e  e d u c a t i o n a l  a n d  i n f o r m a t i o n a l  e f f o r t s  B t  t h e  

v i l l a g e  l e v e l  a s  t h e y  a t t e m p t  to,., f o r g e  a p o s i t i o n  o f  
s t a t e w i d e  u n i t y  o n  s u b s i s t e n c e .
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Statem ent of R obert W illard , P resident 
S ou theast N ative S ubsistence Com m ission 

Before the Egan Forum , D em ocratic Luncheon 
Baranof Hotel, Juneau , AK 

F eb ru ary  14, 1990

Thank you. My name is Robert Willard. My real name is 
Kitch Nalx'. I am from Angoon, but I reside in Juneau-where I 
now serve my people as the elected President of the 
Southeast Native Subsistence Commission.

in Tlingit, the word for what has become known as 
subsistence is Haa koos tee yee which means “our culture." 
Prior to any regulation, it was called haa ut ayee.-"our food." 
Subsistence is the birth right of the Native people.

The Southeast Native Subsistence Commission is an 
affiliate of the tribal governing Central Council of the Tlingit 
& Haida Indian Tribes of Alaska which is federally- 
recognized. The Subsistence Commission is supported by 
and represents the view of the Grand Camp of the Alaska 
Native Brotherhood, the Grand Camp of the Alaska Native 
Sisterhood, Sealaska Corporation, and the Central Council 
of the Tlingit & Haida Indian Tribes of Alaska, and we believe 
in the best interests of the IRA governments of Southeast.

The Commission of 23 members, representing all 
southeast Alaska communities and our tribal members in 
Anchorage, as an instrumentality of the tribal government, 
must and will speak for the Tlingit and Haida Nations, which
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number approximately 16,000 as relates to subsistence 
matters.

Establishing an entity that addresses only subsistence 
has long been a dream of many of the Native leadership. In 
December of 1989, Richard Stitt, Grand President of the 
Alaska Native Brotherhood issued his order and created 
what is now called the Southeast Native Subsistence 
Commission.

At its February 2-3, 1990 meeting the Commissioners 
decided to take the position that as a prerequisite to an 
amendment to the Alaska Constitution that a Native priority 
be incorporated into such an amendment.

I would like now to explain to you, to the Governor, to 
'the Alaska State Legislature, and mostly to the residents of 
Alaska as to why we require that an Alaska Native priority 
clause be incorporated into the Alaska Constitution.

Firstly, the Commissions' position of an Alaska Native 
priority is not to the exclusion of all others that reside in 
remote villages, or other settlements in rural Alaska.

Foremost though the Commissioners felt that anything 
less than a Native priority would effectively threaten the 
survival of the cultures of the Alaska Native people. For the 
sake of the cultures of the Tlingit and Haida Nations, and 
the future generations, we will now take our stand.

The Commission is emphatic in this deliberate and 
serious endeavor to advise the Alaska legislative, 
administrative, regulatory and judicial branches of state

2
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government that in its collective processes, the net effect 
of their actions may carry with it the destruction of the 
Alaska Native cultures.

Before we approve any Constitutional amendment, the 
Commissioners want to know what an Alaska Statute and its 
promulgated rules and regulations will contain before we 
advise our constituents on how to vote should the 
Legislature pass a measure that will place a Constitutional 
amendment before the voters.

The Commissioners and the supporting Southeast 
Native regional organizations feel strongly that with only a 
"rural priority" it will take a different form. I speak of a form 
that it may take with only a rural priority, when the 
Legislature gets through with it. By the time the rule-making 
Alaska Board of Fisheries, and the Alaska Board of Game 
gets through with it, you won't even recognize it, because 
the rule-making agencies give no consideration to the effect 
a regulation may have upon the cultures.

In 1925, our people in Hoonah were told that in 
creating the Glacier Bay National Monument, "it will be good 
for you. We'll preserve the Native food for you!" Did they 
ever preserve it. Now the National Park Service will not even 
let the Tlingits of Hoonah into Glacier Bay. The Hoonah 
Tlingit people have evidence of use and occupancy for 
subsistence purposes into the Glacier Bay that date back 
thousands of years.

3
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A further concern of the Commission is that without 
clear and convincing language, written into the Alaska 
Constitution, the Alaska Courts will, by common law, 
establish law that takes no consideration as to the effects 
upon the cultures of the nations of the Haida, the Inupiaq, 
the Yupik, the Athabaskan, the Aleut, the Eyak, the 
Tsimshian and the Tlingit.

The Commissioners are concerned that without 
direction from the Governor, that the regulatory agencies 
will continue to disregard the cultural implications- 
irrespective of what the Governor might publicly say.

If the regulatory agencies were guided by clear and 
definitive Constitutional language that any action they take 
may have a detrimental effect upon the cultures of the 
Alaska Native, then we may have arrived at a solution to 
part of our concern. That is what we mean by a law taking a 
different form when it goes through its process. A rural 
preference or priority is too ambiguous and leaves too 
much to the interpretation of the Alaska Courts.

The Southeast Native Subsistence Commission, as an 
affiliate of the regional governing Central Council of the 
Tlingit & Haida Indian Tribes of Alaska will advocate a Native 
priority on grounds of the effect it will have to save the 
Native cultures. It follows therefore that the tribal members 
will look to this Commission as to whether a State 
Constitutional amendment is acceptable.

4



The Commissioners believe that the State of Alaska 
must now recognize the cultures and the cultural traits of 
the Alaska Native people. That before you pass any law, 
promulgate any regulation, issue any policy, that you 
measure its impact upon the cultures of the Alaska Native 
people.

We realize that an Alaska Native priority policy goes 
beyond the provision found in the Alaska National Interest 
Land Conservation Act. We realize that the implication of an 
Alaska Native priority may mean that the State of Alaska 
might give formal recognition to the tribal governments in 
Alaska. It is likely timely that the State of Alaska give formai 
recognition to the federally-recognized tribal governments, 
but that is a separate state policy consideration.

In the subsistence issues though, the Southeast Native 
Subsistence Commission would like to see subsistence 
institutionalized as the official State policy in recognition of 
the cultures of the Alaska Native people. The State of 
Florida is known as a State that gives special recognition to 
its elderly people-because it is the State's public policy to 
do so. If the State of Alaska would establish subsistence as 
is the official State policy is the reason that we ask for an 
Alaska Native priority to be incorporated into the Alaska 
Constitution. Subsistence is the last remaining evidence of 
the cultures of Alaska's Native people, and I hope this 
represents the feelings of the Commissioners of the 
Southeast Native Subsistence Commission, and the

2/14/90, R Willard, SE Native Subsistence Commission
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concurring Southeast Native regional organizations as to 
our rationale in a Native priority being incorporated into any 
State Constitutional amendment. Anything less would mean 
that we would be party to the destruction of the cultures of 
the Alaska Native people and we will not do that.

s
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P O S I T I O N  S T A T E M E N T  O N  S U B S I S T E N C E

A s  t h e y  h a v e  f o r  g e n e r a t i o n s ,  A l a s k a  N a t i v e s  c o n t i n u e  to 

d e p e n d  u p o n  h u n t i n g  a n d  f i s h i n g  a n d  g a t h e r i n g  to o b t a i n  f o o d  

to f e e d  t h e i r  f a m i l i e s .

H u n t i n g ,  f i s h i n g  a n d  o t h e r  s u b s i s t e n c e  a c t i v i t i e s  r e m a i n  

t h e  l i n c h p i n  o f  t r a d i t i o n a l  A l a s k a  N a t i v e  c u l t u r e  a n d  A l a s k a  

N a t i v e  s p i r i t u a l  v a l u e s .

F o r  a l m o s t  a c e n t u r y  t h e  U n i t e d  S t a t e s  C o n g r e s s  h a s  

c o n s i s t e n t l y  r e c o g n i z e d  t h e  n e c e s s i t y  t o  p r o t e c t  A l a s k a  N a t i v e  

s u b s i s t e n c e  a c t i v i t i e s ,  t h e  m o s t  r e c e n t  e x p r e s s i o n  o f  t h i s  

i m p o r t a n t  n a t i o n a l  p o l i c y  b e i n g  T i t l e  V I I I  o f  t h e  A N I L C A  o f  

1 9 8 0 ,  w h i c h  e s t a b l i s h e s  h u n t i n g  a n d  f i s h i n g  f o r  s u b s i s t e n c e  

u s e s  b y  A l a s k a  N a t i v e .  ;nd o t h e r  r e s i d e n t s  o f  r u r a l  v i l l a g e s  a s  t h e  

p r i o r i t y  u s e  o f  A l a s k a  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .

F o r  m o r e  t h a n  a  d e c i d e ,  s u c c e s s i v e  A l a s k a  l e g i s l a t u r e s  

a n d  a d m i n i s t r a t i o n s  h a v e  e n a c t e d  a n d  a d m i n i s t e r e d  l e g i s l a t i o n  

i n t e n d e d  t o  i m p l e m e n t  C o n g r e s s ' s  s u b s i s t e n c e  p o l i c y .

I n  D e c e m b e r  1 9 8 9 ,  i n  M c D o w e l l  v  S t a t e  t h e  A l a s k a  S u p r e m e  

C o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e ' s  a t t e m p t  t o  i m p l e m e n t  

C o n g r e s s ' s  s u b s i s t e n c e  p o l i c y  v i o l a t e d  A r t i c l e  V I I I  o f  t h e  
A l a s k a  C o n s t i t u t i o n .

T h e  M c D o w e l l  v  S t a t e  d e c i s i o n  t h r e a t e n s  c h e  S t a c e ' s  

a b i l i t y  to. c o n t i n u e  t o  r e g u l a t e  t h e  t a k i n g  o f  f i s h  a n d  g a m e  o n  

a l l  l a n d s  a n d  w i t h i n  a l l  w a t e r s  i n  A l a s k a .

A n y  s o l u t i o n  t o  t h i s  s i t u a t i o n  m u s t  b e  c o n s i s t e n t  w i t h  

t h e  C o n g r e s s i o n a l  p o l i c y  t h a t  A l a s k a  N a t i v e s  a n d  o t h e r  r u r a l  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  a c t i v i t i e s  a r e  t h e  p r i o r i t y  

u s e  o f  A l a s k a ' s  f i s h  s t o c k s  a n d  g a m e  p o p u l a t i o n s .

W e  b e l i e v e  t h a t  i f . A l a s k a n s  a r e  g o i n g  t o  s o l v e  t h i s  

p r o b l e m :

(a) a n  a m e n d m e n t  t o  t h e  A l a s k a  C o n s t i t u t i o n  to e n a b l e  

t h e  l e g i s l a t u r e  t o  e n a c t  a n d  t h e  a d m i n i s t r a t i o n  to 

i m p l e m e n t  a  r u r a l  s u b s i s t e n c e  p r i o r i t y  w h i c h  

p r o t e c t s  c u s t o m a r y  a n d  t r a d i t i o n a l  u s e  o f  f i s h  a n d  

g a m e  b y  A l a s k a  N a t i v e s  a n d  o t h e r  r u r a l  r e s i d e n t s  is 
t h e  p r e f e r r e d  s o l u t i o n ;  a n d

(b) A F N  is c o m m i t t e d  to w o r k i n g  w i t h  t h e  G o v e r n o r  a n d  

L e g i s l a t i v e  l e a d e r s h i p  in c o n s i d e r i n g  o t h e r  

s o l u t i o n s  w h i c h  m e e t  A F N ' s  p o l i c y  g o a l s .

A p p r o v e d  a n d  a d o p t e d  b y  t h e  B o a r d  o f  D i r e c t o r s ,  F e b r u a r y  1, 1 9 9 0 .
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J u l i e  E. K i t k a ,  P r e s i d e n t  

A l a s k a  F e d e r a t i o n  o f  N a t i v e s ,  I n c .

4 1 1  W e s t  4 t h  A v e n u e ,  S u i t e  3 0 1  

A n c h o r a g e ,  A l a s k a  9 9 5 0 1

D e a r  J u l i e ,

T h e  p u r p o s e  o f  t h i s  l e t t e r  i s  t o  u r g e  A F N  t o  t e m p o r a r i l y  
r e s t r a i n  f r o m  e x p r e s s i n g  s u p p o r t  f o r  t h e  G o v e r n o r ' s  p r o p o s e d  

c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  m e r e l y  r e i n s t a t e s  t h e  p a s t  ' r u r a l "  

s u b s i s t e n c e  s y s t e m .  A V C P  b e l i e v e s  t h a t  s u p p o r t  f o r  s u c h  a n  

a m e n d m e n t  w o u l d  b e  p r e m a t u r e  b e f o r e  o t h e r  o p t i o n s ,  i n c l u d i n g  s o m e  

f o r m  o f  N a t i v e  p r e f e r e n c e ,  a r e  f u l l y  e x p l o r e d .  I t  i 3  a l s o  

A V C P ' s  p o s i t i o n  t h a t  A F N  s h o u l d  n o t  t a k e  s u c h  a  p o s i t i o n  u n t i l  i t  
h a 3  a t t e m p t e d  t o  r e a c h  a  c o n s e n s u s  o n  t h i s  i s s u e  w i t h  o t h e r  
N a t i v e  g r o u p s  a c t i v e  i n  t h i s  a r e a .

A V C P  b e l i e v e s  t h a t  i t  i s  i m p o r t a n t  t o  v i e w  t h e  c u r r e n t  

s u b s i s t e n c e  s i t u a t i o n  a s  a  p o s s i b i l i t y  t o  s t r e n g t h e n  N a t i v e  

s u b s i s t e n c e  r i g h t s .  W e  s h o u l d  n o t  b e  t o o  q u i c k  t o  s e t t l e  f o r  

t h e  o l d  s y s t e m .  A s  w e  a l l  k n o w ,  t h e  " r u r a l "  s u b s i s t e n c e  l a w ,  

a n d  t h e  S t a t e ' s  i m p l e m e n t a t i o n  o f  t h a t  l a w ,  w a s  f a r  f r o m  i d e a l .  

T h e  S t a t e ' s  d e f i n i t i o n  o f  “r u r a l "  i g n o r e d  t h e  v i t a l  r o l e  
s u b s i s t e n c e  p l a y s  i n  N a t i v e  c u l t u r e ,  a n d  i n s t e a d  f o c u s e d  o n  

s u b s i s t e n c e  a s  a n  e c o n o m i c  a n d  n e e d s  b a s e d  s y s t e m .  T h e  S t a t e ' s  

d e f i n i t i o n  o f  " r u r a l 1' w a s  t h r o w n  o u t  b y  t h e  N i n t h  C i r c u i t  C o u r t  

o f  A p p e a l s ,  b u t  i t  r e m a i n s  o n  t h e  S t a t e ' s  b o o k s ,  a n d  q u i t e  

p o s s i b l y  r e m a i n s  i n  S t a t e  p l a n s .  A d d i t i o n a l l y ,  t h e  F e d e r a l  

D i s t r i c t  C o u r t  m a y  d e f i n e  t h e  t e r m  " r u r a l "  i n  t h e  K e n a i t z e  c a s e ,  

a n d  m a y  d o  s o  i n  a  w a y  t h a t  w o u l d  r e s t r i c t  s u b s i s t e n c e  r i g h t s  i n  

r e g i o n a l  c e n t e r s  l i k e  B a r r o w ,  N o m e ,  K o t z e b u e ,  D i l l i n g h a m  a n d  

B e t h e l ,  a n d  i n  m a n y  S o u t h e a s t  a n d  S o u t h c e n t r a l  c o m m u n i t i e s . '

"Rural".- s u b s i s t e n c e - r i g h t s  w i l l  n o t  p r o t e c t  N a t i v e  

s u b s i s t e n c e  r i g h t s  f a r . i n t o  t h e  f u t u r e  e v e n  i f  t h e  S t a t e  a n d  t h e  

c o u r t s  a l l o w  a  b r o a d  d e f i n i t i o n  o f  t h a t  t e r m .  I n  t h e  f o r e s e e a b l e  

f u t u r e ,  m o r e  N a t i v e  c o m m u n i t i e s  w i l l  grow,., d e v e l o p  a n d  c h a n g e .  

I n e v i t a b l y ,  s o m e  c o m m u n i t i e s  w i l l  l o s e  t h e i r  " r u r a l "  s t a t u s ,  a n d  

t h e  A l a s k a  N a t i v e s ’i n  t h o s e  c o m m u n i t i e s  w i l l  l o s e  t h e i r  • • 

s u b s i s t e n c e  right's a n d  a n  e s s e n t i a l  p a r t  o f  t h e i r  c u l t u r e .  I t  is. 

a  c r u e l  i r o n y  t h a t  o n c e  N a t i v e s  a c h i e v e  t h e  g o a l  o f  e c o n o m i c '  

d e v e l o p m e n t  t h a t  s o - m a n y  e n c o u r a g e ,  t h e y  r i s k ’l o s i n g  s u b s i s t e n c e  • 

r i g h t s  a n d  . c u l t u r e .  A c c e p t i n g  a  " r u r a l " ,  p r i o r i t y  m a y  p r o t e c t  • •' 

m o s t  A l a s k a  N a t i v e s ’ i n  t h e  s h o r t  t e r m ,  b u t  i t  w i l l  n o t  p r o v i d e  

t h e  k i n d  o f  p r o t e c t i o n  m a n y  d e s i r e  f o r  t h e  l o n g  t e r m .

T h e  d e f i n i t i o n  o f  “r u r a l "  i s  n o t  t h e  o n l y  p r o b l e m  w i t h  g o i n g  

b a c k  t o  t h e  s t a t u s  q u o .  T h e  S t a t e  B o a r d s  o f  F i s h  a n d  G a m e ,  w h o



i n t e r s ? , u  e v e r  s u b s i s t e n c e .  S o m e  h a v e  s u g g e s t e d  t h a t  a  

s e p a r a t e  B o a r d  b e  c r e a t e d  t o  d e a l  w i t h  s u b s i s t e n c e  i s s u e s .  

A d d i t i o n a l l y ,  t h e  s y s t e m  o l  A d v i s o r y  C o m m i t t e e s  ar.d R e g i o n a l  

C o u n c i l s ,  c r e a t e d  t o  g u a r a n t e e  t h a t  s u b s i s t e n c e  u s e r s  h a v e  r e a l ,  

s u b s t a n t i v e  i n p u t  i n t o  s u b s i s t e n c e  r e g u l a t i o n ,  i s  l a r g e l y  

i n e f f e c t i v e .  T h e  C o m m i t t e e s  a n d  C o u n c i l s  i n  s o m e  a r e a s  a r e  

d o m i n a t e d  b y  i n t e r e s t s  h o s t i l e  t o  s u b s i s t e n c e .  I n  o t h e r  a r e a s  

t h e  C o m m i t t e e s  a n d  C o u n c :  Is a r e  u n d e r f u n d e d  o r  u n d e r s t a f f e d .

D o e s  t h e  c u r r e n t  s i t u a t i o n  p r e s e n t  o p p o r t u n i t i e s  t o  r e m e d y  
t h e  p r o b l e m s  w i t h  t h e  B o a r d s  a n d  t h e  A d v i s o r y  C o m m i t t e e s  a n d  

R e g i o n a l  C o u n c i l s ?  A r e  t h e r e  r e a l i s t i c  o p t i o n s  a v a i l a b l e  w h i c h  

g u a r a n t e e . s u b s i s t e n c e  r i g h t s  f o r  A l a s k a  N a t i v e s  r a t h e r . t h a n  

s e t t l i n g  f o r  p r o t e c t i o n  o f  o n l y  t h o s e  w h o  f a l l  w i t h i n  s o m e  

u n k n o w n  d e f i n i t i o n  o f  " r u r a l * ?  T h e s e  q u e s t i o n s  n e e d  t o  b e  a s k e d  

a n d  a n s w e r e d  w i t h  a  f u l l  u n d e r s t a n d i n g  o f  w h a t  t h e  r i s k s  a n d  

p o s s i b i l i t i e s  a r e .  T h e s e  q u e s t i o n s  n e e d  t o  b e  a n s w e r e d  b e f o r e  

N a t i v e  o r g a n i z a t i o n s  l e n d  t h e i r  s u p p o r t  t o  a  " r u r a l "  

c o n s t i t u t i o n a l  a m e n d m e n t .

F u r t h e r m o r e ,  A V C P  s t r o n g l y  u r g e s  A F N  t o  w i t h h o l d  s u p p o r t  f o r  

a " r u r a l "  c o n s t i t u t i o n a l  a m e n d m e n t  u n t i l  a t t e m p t i n g  t o  f o r m  a  

c o n s e n s u s  w i t h  o t h e r  N a t i v e . ' o r g a n i z a t i o n s "  a c t i v e  'In t h i s  a r e a .  

A l a s k a  N a t i v e s  m u s t  w o r k  t o g e t h e r  i f  a  S t a t e  s t a t u t e ,  

c o n s t i t u t i o n a l  a m e n d m e n t ,  o r  A N I L C A  a m e n d m e n t  i s  t o  b e  

a c c o m p l i s h e d .  T h e  S o u t h e a s t  N a t i v e  S u b s i s t e n c e  C o m m i s s i o n ,  R u r a l  

A l a s k a  R e s o u r c e  A s s o c i a t i o n ,  V i l l a g e  P a r t i c i p a t i o n  C o n f e r e n c e ,  

a n d  B B N A  h a v e  a l l  e x p r e s s e d  s u p p o r t  f o r  s o m e  f o r m  o f  N a t i v e  

p r e f e r e n c e .  T a n a n a  C h i e f s ,  t h e  A l a s k a  N a t i v e  C o a l i t i o n ,  A V C P  a n d  

o t h e r s  h a v e  y e t  t o  e x p r e s s  t h e i r  p o s i t i o n .  T h e r a  m u s t  b e  a  

m e e t i n g  o f  t h e  l e a d e r s h i p  o f  t h e s e  v a r i o u s  N a t i v e  g r o u p s  f o r  

d i s c u s s i o n  a n d  c o n s e n s u s  b u i l d i n g .  S u c h  a  m e e t i n g  s h o u l d  b e  h e l d  

a t  t h e  e a r l i e s t  p o s s i b l e  o p p o r t u n i t y .  O n l y  a f t e r  s u c h  a  m e e t i n g  
w i l l  A F N  k n o w  t h e  s t r e n g t h  o f  N a t i v e  s u p p o r t  f o r  a  " r u r a l "  

c o n s t i t u t i o n a l  a m e n d m e n t  v e r s u s  o t h e r  r e a l i s t i c  o p t i o n s .

F i n a l l y ,  A V C P  u n e q u i v o c a l l y -  b e l i e v e s  t h a t  A l a s k a '  N a t i v e s  ' 

s h o u l d  n o t  c h o o s e  a n  o p e n i n g  p o s i t i o n  in. t h e 's u b s i s t e n c e  d e b a t e  

t h a t  r e p r e s e n t s  t h e  l e a s t ' t h a t  t h e y  w i l l . f e t t l e . . f o r .; . I t  m a y  be. 

t h a t  s o m e  f o r m  o f - " r u r a l "  s o l u t i o n  v/ill p r o v e  t o  b e ' . a c c e p t a b l e  

a n d  p o s s i b l e  a s  t h e  d e b a t e  p r o g r e s s e s . '  H o w e v e r , ‘i f  A l a s k a  

N a t i v e s  s t a r t  o f f  s u p p o r t i n g  a r e t u r n ,  t o  t h e  s t a t u s  q u o ,  t h e y  n a y  

f o r e c l o s e  t h e  p o s s i b i l i t y  o f  - g e t t i n g  a n y t h i n g  b e t t e r .  T h e  p l a c e  

t o  b e g i n  t h e  d e b a t e  i s  w i t h  a  p o s i t i o n  t h a t  s t r e n g t h e n s  a n d  

i m p r o v e s  N a t i v e  s u b s i s t e n c e  r i g h t s . A t  the- v e r y  l e a s t ,  A F N

s h o u l d  r e f r a i n  f r o m ,  s u p p o r t i n g  .a " r u r a l "  a m e n d m e n t - u n t i l '  i t  i s

c l e a r  t h a t  s u c h  a n  a m e n d m e n t  i s  t h e  b e s t  p o s s i b l e  s o l u t i o n .

• A V C P  p l a n s  t o  a t t e n d  A F N ' s '  

a n d  w i l l  b e  a v a i l a b l e  t o  a n s w e r  

h a v e  i n  r e g a r d s  t o  t h i s  .'letter.

*■ • " •
M a r c h  7 t h . ' m e e t i n g ' i n  A n c h o r a g e ,  

a n y  q u e s t i o n s  t h e  A F N  B o a r d ' m a y  

,A V C P  l o o k s  f o r w a r d  t o  c o n t i n u e d - .J-O J luw  ulivm w i i j L j  *<i  C i l
C l - - ' -  t o  -



c o o p e r a t i o n  a n d  c o r m u n i c a t i o r .  w i t h  A F N  o n  t h i s  m o s t  i m p o r t a n t  o f  

i s s u e s .

c c :  W i l l i e  K a s a y u l i e ,  C h a i r m a n  o f  t h e  B o a r d ,  A V C P

H i t c h  D e m i e n t i e f f ,  P r e s i d e n t ,  T a n a n a  C h i e f s  C o n f e r e n c e  

R o b e r t  W i l l a r d ,  P r e s i d e n t ,  S o u t h e a s t  N a t i v e  S u b s i s t e n c e  C o m m  

M a t h e w  I y a ,  C h a i r m a n ,  R A R A
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Alaska S ta t e  Legislature

R e p r e s e n t a t iv e  M ik e  Pv 'avarre

March 19, 1990

MEMORANDUM

TO: Rep. Curt Menard, Co-Chair
Rep. Cliff Davidson, Co-Chair 
All Members, House Resource Committee

FROM: Rep. Mike N a v a 'r r^ ^ ^ ^ '

SUBJECT: HJR 91, relating to an oil spill equipment depot for Alaska

As you know, state agencies, the legislature, and industry are all working 
together toward the ultimate goal of preventing any future spills. That's as it 
should be.

However, since no one can guarantee complete success in attaining this goal, a 
practical, efficient, and reliable method of response m ust be in place, in case 
future spills do occur. Part of that system must include readily available response 
equipment. The Exxon Valdez disaster made it apparent tha t adequate oil spill 
response equipment located in Alaska is sorely lacking. HJR 91 stresses the 
importance of an Alaskan based depot for such equipment.

Some have suggested tha t the City of Kenai, located in my district, as a potential 
site for such a depot. Certainly, if PIRO planned on locating the depot in Kenai, I 
would support it.

I want to make it clear, however, that my purpose in proposing this resolution is 
not parochial. The purpose is this: an  equipm ent depot m ust be situa ted  in  
Alaska a t a site w here a spill response can  be carried out in  a timely m anner.

I respectfully urge the committee's favorable consideration of HJR 91.



I

Statem ent of 
Jim Butler, Special Assistant to the  Mayor 

Kenai Peninsula Borough 
before the A laska Senate Resource Committee

S JR N o. 80 
Juneau, Alaska

March 16, 1990

Madam Chair and committee members. My name is Jim Butler and I work 

as a special ass is tan t to Mayor Don Gilman o f  the Kenai Peninsula 

Borough. Since the grounding of the Exxon Valdez nearly one year ago, the 

Kenai Peninsula Borough has been actively involved in responding to and 

dealing with the impact of oil on the communities of the Kenai Peninsula 

Borough.

Because of the many issues that surfaced as a resu lt to the spill, Mayor 

G ilm an b roug h t me on board  his staff. For the  past year I have 

coordinated the  borough's activ ities associated with the ongoing response 

effort. I have also begun to w ork  c losely with the  local oil industry in 

Cook inlet, a long with the A laska Department of Conservation, to look for 

new ways to p reven t and respond more effective ly to oil spills in Cook 

In ie t .



Previously, I have worked as a U.S. Senate staffer in Washington D.C. on 

transportation, fisheries and commerce issues of importance to Alaska. 

During my staff work in Washington, D.C. I continued to return home and 

work in the local Kenai congressional district office in the summer, as 

well as commercial fish. My background in Cook Inlet includes 12 years as 

a commercial salmon and halibut fisherman, the past 7 yrs. running my 

own fishing boat. I also participated in the 1987 Glacier Bay oil spill 

incident by acting as a liaison to the Alaskan Congressional Delegation.

Today I would like to address your committee on SJR 80, a resolution 

encouraging the American Petroleum Institute, Petroleum Industry 

Response Organization (PIRO) to locate a oil spill response equipment 

cache in Alaska.

As you are probably aware, after the grounding of the Exxon Valdez, it 

became painfully obvious that a lack of oil spill response equipment in 

A laska contributed s ign ificantly to the delayed m obilization of an 

adequate oil control, containment and recovery effort. Many familiar with 

Cook Inlet also remember the same frustration of equipment shortages 

from the 1987 response to the Glacier Bay oil spill in Cook Inlet.



While it is clear that the Alaskan oil industry should be better prepared to 

respond to medium and large size oil spills in Alaska, and in fact they are 

becoming better prepared, the costs associated with the in itia l 

capitalization of large inventories of equipment which are likely to be 

used seidomly, often run so high many operators simply cannot afford it.

Initial attack oil spill equipment may be available in the area of a spill 

but if the spill is larger than local resources can handle, valuable time is 

wasted while equipment is mobilized from the lower 48 to help the 

cleanup effort. All the variables of the logistical equation of moving big 

equipment far distances must add up just right or you end up with a 

trag ica lly  slow response and a far greater like lihood of major 

environmental impact.

The American oil industry has recognized the need to pool the cost of 

acquiring and holding major oil spill response equipment in regional 

centers so it might be readily available to local response co-ops that are 

faced with a spill that over taxes their response capabilities. With the 

lessons of the Exxon Valdez fresh in the collective national industry mind,



the API has begun to explore how through the Petroleum Industry Response 

Organization Inc, or PIRO, the oil industry might develop equipment caches 

w ith response experts in regional centers around the nation, 

Unfourtunatly, Alaska has not been identified at this point as a location 

for such a response center.

While the API and PiRO have made great strides in developing a concept 

that addresses acquiring and holding regional inventories of major oil 

spill response equipment using many of the lessons of the Exxon Valdez to 

support their positions, it seems rather short sighted to exclude Alaska 

from the ir plan. Given the role Alaska plays in the production and 

transportation of a large part of the nations oil and the likelihood of 

major oil spills in remote locations associated with this activity, the 

Kenai Peninsula Borough agrees that a closer examination of the needs of 

the Alaska oil production region is in order.

The Kenai Peninsula Borough has felt the impacts of oil spills on its 

environment and economy in two of the last three years and we continue 

to experience impacts of the most recent oil spill. We know to well that 

all to often valuable time is lost during the critical first few hours and



days of a oil spill searching for more equipment as local initial attack 

equipment is overtaxed.

We recognize that much of the Cook Inlet field is in decline and facing 

narrowing operating margins. We also recognize that mor? and more 

fields in Alaska are ir: decline and that it is these marginal fields that 

will continue to employ Alaskans and contribute signi.icantly to our 

economic base. A centralized inventory of large spill equipment that can 

be mobilized throughout the state when needed will help industry better 

afford the new cost of higher levels of oil spill response preparedness and 

hopefully, keep them economically viable and employing Alaskans longer.

More importantly, the citizens and communities that face the highest risk 

of environmental and economic impact in the areas of potential oil spills 

will benefit if response equipment can be rapidly deployed from an 

Alaskan based location.

With the still developing local response corps integrated with regional 

response plans, Alaska should be able to provide a system that can 

effectively utilize a central major oil spill equipment cache. Alaskans



should not have to wait for equipment from the west coast to be mobilized 

to A laska by suppliers unfam iliar with A laska's unique logistica l 

challenges.

On behalf of the Kenai Peninsula Borough, I would like to thank your 

committee for considering SJR 80 and would encourage you to support it. 

This positive statement from the Alaska State Legislature will send a 

clear message to the nations oil spill planners.

With the nations most promising prospects for future oil exploration and 

development in Alaska, the State of Alaska and its citizens will continue 

to bear the frontline risk of oil spills. By encouraging the API and PIRO to 

take a closer look at Alaska’s contribution to the nations oil consumption 

and the role Alaska could play in the PIRO strategy, we believe you are 

doing a service not only for the citizens of the Kenai Peninsula Borough 

but for the citizens of the State of Alaska as well.

That concludes my comments and I would be glad to answer any questions 

that the committee might have.



National attention is focused on Alaska 

+ 25°7o of U.S. oil is produced in and shipped from Alaska 

A structure will exist for PIRo to integrate equipment into 

The oil industry expects to explore and develop major oil fields in Alaska 

The Alaska location could be a trial program for the rest of the country 

There is no liability associated with locating equipment in Alaska 

A Seattle location is to distant; Alaska needs are unique, not like WA. state 

WHY LOCATE P.I.R.O. IN KENAI

Kenai is located to a high oil traffic, complex oil industry activity

Oil spill training is available through the Mining and Petroleum Training Service

Kenai has an airport that will acomodate large cargo transport planes

Kenai has docks close by th a t would allow equipment to be loaded on barges

Kenai is centrally located and quipment could be mobilized statewide rapidly

WHY ALASKA:



PIRO Interface to Alaska Oil Spill Response Structure

OIL SP ILL  OCCURS

Appropriate Responder Not if ied

RESPONDER

SP ILL  LARGER 
THAT  LOCAL 
CAPACITY

North S lope  
A laska C lean  S eas

P.W.S.
A lyeska

Cook Inlet 
C.I.R.S.C.I.

n o t i f i e s  authorit ies
provides Initial attack ;  conta in ,recover  

deve lopes  p l a n&  sp i l l  s c ena r io s  
m ob i l i z e s  local ,  regional,  s t a t e  C P ’s

.•multi-region plan act iva ted  

.agency mob i l ize  their plan 
:SQSC ,  FOSC, Sp i l l e r  eva luate  s ta tus

P.I.R.O. EQUIPMENT MOBILIZED 
(fly, barge, truck to incident)

UNIFIED C Q M A N D  
INICIDENT MANAGEMENT

 I_______________
SP ILLER

contractors

REGIONAL
RESPONDER

—  " bJ — — MM—

loca l response 
corps

DRAFT: J i m  Butler

Kenai Peninsula Borough 

262-4441



TESTIMONY

BEFORE THE HOUSE R E S OURCE COMMITTEE

MARCH 19, 1990

HELLO, MY NAME IS TIM ROBERTSON I AM REPRESENTING THE REGIONAL

ICITIZENS ADVISORY COMMITTEE FOR PRINCE W I L L I A M  SOUND (RCAC). THANK

I 'j
1 ^YpjJ1 FOR THE OPPORTUNITY TO SPEAK TO YOU SUPPORTING HJR 91, 

\ 1 hEQUESTING PIRO TO LOCATE ADDITIONAL OIL SPILL EQUIPMENT IN ALASKA.

I t h e  R e g i o n a l  c i t i z e n s  a d v i s o r y  c o m m i t t e e  s t r o n g l y  s u p p o r t s  t h e

\LOCATION OF ADDITIONAL OIL SPILL EQUIPMENT IN ALASKA. WE ARE 

.COMPLETING A REVIEW OF THE "ALYESKA TANKER OIL SPILL PREVENTION AND

[ESFpNSE PLAN". ONE ITEM THAT IS VERY APPARENT IS ALYESKA DOES NOT

; p  iAd e q u a t e  s p i l l  r e s p o n s e  e q u i p m e n t  o u t s i d e  p r i n c e  w i l l i a m
i

I&u n d : \i n  f a c t  t h e y  h a v e  n o  s p i l l  r e s p o n s e  o u t s i d e  PRINCE WILLIAM

YET, IN THE SAME PLAN THEY ACKNOWLEDGE THAT THEY CAN NOT

D REMOVE A SPILL OF OVER 2,000 BARRELS

EXPERIENCE WITH THE EXXON VALDEZ OIL SPILL WAS FROM MY

ELDOVIA. WE HAD TO SEND CREWS INTO THE WOODS TO CUT TREES

DV-Jplb RISKING GEAR OUT OF THE SNOW TO MAKE BOOM TO PROTECT OUR 

Ul||Fik6ljllTHE APPROACHING OIL. AS I SIT HERE TODAY, THERE IS STILL

ISPONSE EQUIPMENT WITHIN 12 HRS. OF OUR COMMUNITY. THANK

OPPORTUNITY TO COMMENT



M a r c h  20, 1990

S e n a t e  C o n f e r e e s  

S e n a t e  B i l l  6 8 6  

U . S .  S e n a t e

W a s h i n g t o n ,  D . C .  2 0 5 1 0  

D e a r  S e n a t e  C o n f e r e e ,

T h e  A l a s k a  S t a t e  L e g i s l a t u r e  i s  c u r r e n t l y  w o r k i n g  o n  l e g i s l a t i o n  

t o  c r e a t e  a  C i t i z e n ' s  O v e r s i g h t  C o u n c i l  o n  O i l  a n d  H a z a r d o u s  

S u b s t a n c e s .  I n  t e s t i m o n y  b e f o r e  t h e  H o u s e  R e s o u r c e s  C o m m i t t e e  

t h e r e  h a s  b e e n  s o m e  d i s c u s s i o n  t h a t  t h i s  l e g i s l a t i o n  m a y  d u p l i c a t e  

p r o v i s i o n s  i n  T i t l e  8 o f  H R  1 4 6 5 / S  6 8 6 .  W e  d o  n o t  b e l i e v e  t h i s  t o  
b e  t h e  c a s e .  I n  f a c t ,  w e  b e l i e v e  t h a t  f e d e r a l  a n d  s t a t e  

l e g i s l a t i o n  w i l l  c o m p l e m e n t  e a c h  o t h e r  t o  p r o v i d e  t h e  h i g h e s t  

d e g r e e  o f  c i t i z e n  o v e r s i g h t  p o s s i b l e .

H o u s e  B i l l  5 7 8  w a s  i n t r o d u c e d  i n  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  a t  

t h e  r e q u e s t  o f  t h e  A l a s k a  O i l  S p i l l  C o m m i s s i o n .  A f t e r  e i g h t  m o n t h s  

w o r k ,  t h e  C o m m i s s i o n  i d e n t i f i e d  c i t i z e n  o v e r s i g h t  a s  a n  e s s e n t i a l  

c o m p o n e n t  o f  a n y  o i l  s p i l l  p r e v e n t i o n  p r o g r a m .  O u r  l e g i s l a t i o n  

c r e a t e s  a  f i v e  m e m b e r  s t a t e  c o u n c i l  p r i m a r i l y  t o  o v e r s e e  a n d  

m o n i t o r  s t a t e  a n d  f e d e r a l  r e g u l a t o r y  a g e n c i e s .  A s  c u r r e n t l y  

w r i t t e n ,  t h e  C i t i z e n ' s  O v e r s i g h t  C o u n c i l  w i l l  b e  a n  a r m  o f  t h e  

A l a s k a  S t a t e  L e g i s l a t u r e .

T h e  r o l e  o f  t h e  C o u n c i l  w i l l  b e  t o  e n s u r e  v i g i l a n c e  o n  t h e  p a r t  o f  

g o v e r n m e n t .  A s  a  s t a t e w i d e  e n t i t y ,  i t  w i l l  a l s o  h a v e  a  r o l e  i n  

c o o r d i n a t i n g  a m o n g  a n y  r e g i o n a l  c i t i z e n  c o u n c i l s  c r e a t e d  b y  s t a t e  

f e d e r a l  o r  l o c a l  g o v e r n m e n t s .

B o t h  t h e  f e d e r a l  a n d  t h e  s t a t e  g o v e r n m e n t  h a v e  a  c o m p e l l i n g  

i n t e r e s t  i n  e n s u r i n g  t h a t  a  d i s a s t e r  s u c h  a s  t h e  E x x o n  V a l d e z  n e v e r  

a g a i n  o c c u r s .  W e  e n c o u r a g e  y o u  t o  c o n t i n u e  w i t h  y o u r  e f f o r t s  t o  

c r e a t e  s t r o n g  r e g i o n a l  c i t i z e n ' s  g r o u p s  i n  C o o k  I n l e t  a n d  P r i n c e  

W i l l i a m  S o u n d .

T h a n k  y o u  f o r  y o u r  e f f o r t s .

S i n c e r e l y ,

R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  R e p r e s e n t a t i v e  C u r t  M e n a r d

C o - C h a i r  C o - C h a i r
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G LA C IER  BAY NATIONAL PARK -  SU B S ISTEN C E  F IS H IN G  IS S U E

I n t r o d u c t i o n

T h i s  p a p e r  p r o v i d e s  a  s u m m a r y  o f  t h e  N a t i o n a l  P a r k  S e r v i c e  

p o s i t i o n  o n  s u b s i s t e n c e  a c t i v i t i e s  a s  r e l a t e d  t o  G l a c i e r  B a y  

N a t i o n a l  P a r k .  A l t h o u g h  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  s p e c i f i c a l l y  p r o v i d e ^  f o r  s u b s i s t e n c e  u s e s  i n  

m a n y  n e w  n a t i o n a l  p a r k s  i n  A l a s k a ,  i t  d i d  n o t  a u t h o r i z e  

s u b s i s t e n c e  a c t i v i t i e s  i n  G l a c i e r  B a y  N a t i o n a l  P a r k .  T h e  

l e g i s l a t i v e  h i s t o r y  o f  t h e  A c t  f u r t h e r  c l a r i f i e s  t h a t  s u b s i s t e n c e  

u s e  w a s  t o  b e  a l l o w e d  i n  t h e  P r e s e r v e ,  b u t  n o t  i n  t h e  P a r k .

S t a t u t e s  a n d  R e g u l a t i o n s  R e g a r d i n g  S u b s i s t e n c e  I s s u e

- F e d e r a l  S t a t u t e s

o  N a t i o n a l  P a r k  S e r v i c e  O r g a n i c  A c t ,  1 9 1 6 :  " T h e  s e r v i c e

t h u s  e s t a b l i s h e d  s h a l l  p r o m o t e  a n d  r e g u l a t e  t h e  u s e  o f  t h e  

F e d e r a l  a r e a s  k n o w n  a s  n a t i o n a l  p a r k s ,  m o n u m e n t s ,  a n d  

r e s e r v a t i o n s  h e r e i n a f t e r  s p e c i f i e d  ... b y  s u c h  m e a n s  a n d  

m e a s u r e s  a s  c o n f o r m  t o  t h e  f u n d a m e n t a l  p u r p o s e  o f  t h e  s a i d  
p a r k s ,  m o n u m e n t s ,  a n d  r e s e r v a t i o n s ,  w h i c h  p u r p o s e  is t o  

c o n s e r v e  t h e  s c e n e r y  a n d  t h e  n a t u r a l  a n d  h i s t o r i c  o b j e c t s  

a n d  t h e  w i l d  l i f e  t h e r e i n  a n d  t o  p r o v i d e  f o r  t h e  e n j o y m e n t  

o f  t h e  s a m e  i n  s u c h  m a n n e r  a n d  b y  s u c h  m e a n s  a s  w i l l  l e a v e  

t h e m  u n i m p a i r e d  f o r  t h e  e n j o y m e n t  o f  f u t u r e  g e n e r a t i o n s . "

1 6  U . S . C .  S e c .  1.

o  R e d w o o d  N a t i o n a l  P a r k  A c t ,  1 9 7 8 :  " i n d i v i d u a l l y  a n d  

c o l l e c t i v e l y ,  t h e s e  a r e a s  d e r i v e  i n c r e a s e d  n a t i o n a l  d i g n i t y  

a n d  r e c o g n i t i o n  o f  t h e i r  s u p e r b  e n v i r o n m e n t a l  q u a l i t y  

t h r o u g h  t h e i r  i n c l u s i o n  j o i n t l y  w i t h  e a c h  o t h e r  i n  o n e  

n a t i o n a l  p a r k  s y s t e m  p r e s e r v e d  a n d  m a n a g e d  f o r  t h e  b e n e f i t  

a n d  i n s p i r a t i o n  o f  a l l  t h e  p e o p l e  o f  t h e  U n i t e d  S t a t e s ;  a n d  

t h a t  i t  i s  t h e  p u r p o s e  o f  t h i s  A c t  t o  i n c l u d e  a l l  s u c h  a r e a s  

i n  t h e  s y s t e m  a n d  t o  c l a r i f y  t h e  a u t h o r i t i e s  a p p l i c a b l e  t o  

t h e  s y s t e m .  ... T h e  a u t h o r i z a t i o n  o f  a c t i v i t i e s  s h a l l  b e  

c o n s t r u e d  a n d  t h e  p r o t e c t i o n ,  m a n a g e m e n t ,  a n d  a d m i n i s t r a t i o n  

o f  t h e s e  a r e a s  s h a l l  b e  c o n d u c t e d  i n  l i g h t  o f  t h e  h i g h  

p u b l i c  v a l u e  a n d  i n t e g r i t y  o f  t h e  N a t i o n a l  P a r k  S y s t e m  a n d  

s h a l l  n o t  b e  e x e r c i s e d  i n  d e r o g a t i o n  o f  t h e  v a l u e s  a n d  

p u r p o s e s  f o r  w h i c h  t h e s e  v a r i o u s  a r e a s  h a v e  b e e n  

e s t a b l i s h e d ,  e x c e p t  a s  m a y  h a v e  b e e n  o r  s h a l l  b e  d i r e c t l y  

a n d  s p e c i f i c a l l y  p r o v i d e d  b y  C o n g r e s s . "  1 6  U . S . C .  S e c .  l a - 1 .

o  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  ( A N I L C A ) , 

1 9 8 0 :  " S u b s i s t e n c e  u s e s  b y  l o c a l  r e s i d e n t s  s h a l l  b e  a l l o w e d  

i n  n a t i o n a l  p r e s e r v e s  a n d ,  w h e r e  s p e c i f i c a l l y  p e r m i t t e d  b y  

t h i s  A c t ,  i n  n a t i o n a l  m o n u m e n t s  a n d  p a r k s . "  9 4  S t a t .  2 3 8 3 ,  

S e c .  2 0 3 .  S u b s i s t e n c e  u s e s  a r e  n o t  s p e c i f i c a l l y  p e r m i t t e d  

i n  s e c t i o n  2 0 2 ( 1 )  o f  t h e  A c t ,  w h i c h  c r e a t e d  G l a c i e r  B a y
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N a t i o n a l  P a r k ,  w h e r e a s  o t h e r  s e c t i o n s  o f  t h e  A c t  c r e a t i n g  

o t h e r  n a t i o n a l  p a r k s  d o  i n t e n t i o n a l l y  c o n t a i n  l a n g u a g e  

s p e c i f i c a l l y  p e r m i t t i n g  s u b s i s t e n c e  u s e s .

- L e g i s l a t i v e  H i s t o r y

o  S e n a t e  R e p o r t  N o . 9 6 - 4 1 3 ,  1 9 7 9 :  " S u b s i s t e n c e  u s e s  w i l l  b e  

a l l o w e d  w i t h i n  t h e  p r e s e r v e ,  b u t  n o t  i n  t h e  p a r k . "  V I .  

C o m m i t t e e  A m e n d m e n t s ,  T i t l e  II - N a t i o n a l  P a r k  S y s t e m ,  

S e c t i o n  2 0 2 ( 1 ) :  G l a c i e r  B a y  N a t i o n a l  P a r k  a n d  N a t i o n a l  

P r e s e r v e .

o  S e n a t e  R e p o r t  N o . 9 6 - 4 1 3 ,  1 9 7 9 :  " G a t e s  o f  t h e  A r c t i c ,

M o u n t  M c K i n l e y ,  K a t m a i ,  a n d  G l a c i e r  B a y  N a t i o n a l  P a r k s  —  

a r e  i n t e n d e d  t o  b e  l a r g e  s a n c t u a r i e s  w h e r e  f i s h  a n d  w i l d l i f e  

m a y  r o a m  f r e e l y ,  d e v e l o p i n g  t h e i r  s o c i a l  s t r u c t u r e s  a n d  

e v o l v i n g  o v e r  l o n g  p e r i o d s  o f  t i m e  a s  n e a r l y  a s  p o s s i b l e  

w i t h o u t  t h e  c h a n g e s  t h a t  e x t e n s i v e  h u m a n  a c t i v i t i e s  w o u l d  

c a u s e . "  V I .  C o m m i t t e e  A m e n d m e n t s ,  T i t l e  I I  -  N a t i o n a l  P a r k  

S y s t e m ,  O v e r v i e w ,  p .  1 3 7 .

o  C o n g r e s s i o n a l  R e c o r d ,  H o u s e  o f  R e p r e s e n t a t i v e s ,  N o v e m b e r  

12, 1 9 8 0 :  " S u b s i s t e n c e  u s e s  ... a r e  n o t  a l l o w e d  i n  t h e  p a r k .  

... S u b s i s t e n c e  u s e s  ... a r e  a l l o w e d  i n  t h e  p r e s e r v e  i n  

, a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  A c t . "  H  1 0 5 3 9 .

S u m m a r y

T h e  a g g r e g a t e  o f  t h e  l a w s  a n d  r e g u l a t i o n s  c o n c e r n i n g  n a t i o n a l  

p a r k s ,  a n d  p a r t i c u l a r l y  G l a c i e r  B a y  N a t i o n a l  P a r k ,  m a n d a t e  t h a t  

t h e  N a t i o n a l  P a r k  S e r v i c e  m a n a g e  t h e  P a r k  i n  s u c h  a  w a y  t h a t  t h e  

l a n d s c a p e s  a n d  t h e  n a t u r a l l y  d i v e r s e  e c o s y s t e m s  o f  p l a n t s ,  

m a m m m a l s ,  b i r d s ,  f i s h ,  a n d  o t h e r  l i f e  f o r m s  b e  p r o t e c t e d  i n  a n  

u n i m p a i r e d  s t a t e  f o r  t h e i r  s c i e n t i f i c  v a l u e  a n d  t h e  e n j o y m e n t  o f  

p r e s e n t  a n d  f u t u r e  g e n e r a t i o n s .

A l t e r n a t i v e  A c t i o n s

(1) P r o h i b i t  s u b s i s t e n c e  u s e  o f  G l a c i e r  B a y  N a t i o n a l  P a r k  i n  

a c c o r d a n c e  w i t h  A N I L C A  a n d  t h e  m a n a g e m e n t  m a n d a t e s  o f  t h e  

N a t i o n a l  P a r k  S e r v i c e  O r g a n i c  A c t .

(2) P r o p o s e  r e v i s e d  a n d  n e w  r e g u l a t i o n s  w h i c h  w o u l d  a l l o w  a  

c l o s e l y  m o n i t o r e d ,  c o n s u m p t i v e ,  " f o o d  s o u r c e "  s t y l e  f i s h e r y ,  f o r  

l o c a l  r e s i d e n t s ,  i n  t h e  P a r k  f o r  a  s p e c i f i e d  p e r i o d  o f  t i m e  w h i l e  

d a t a  i s  c o l l e c t e d  s h o w i n g  t h e  e x t e n t  o f  r e s o u r c e s  t a k e n  a n d  t h e  

o v e r a l l  e f f e c t  o f  s u c h  t a k i n g  o n  t h e  P a r k .  I f  r e s e a r c h  a n d  d a t a  

r e v e a l  t h a t  a n y  l e v e l s  o f  s u c h  a  " f o o d  s o u r c e "  f i s h e r y  c a n  o c c u r  

w i t h o u t  i m p a i r i n g  p a r k  p u r p o s e s  i n c l u d i n g  p r o t e c t i n g  p a r k  

r e s o u r c e s ,  v i s i t o r  e n j o y m e n t ,  a n d  s c i e n t i f i c  v a l u e s  t h e n  t h e  N P S  

w o u l d  c o n s i d e r  s u p p o r t i n g  f u r t h e r  r e g u l a t i o n s  t o  a l l o w  d e s i g n a t e d  

l e v e l s  o f  " f o o d  s o u r c e "  f i s h i n g ,  o r  l e g i s l a t i v e  c h a n g e s  t o  a l l o w  

" s u b s i s t e n c e "  f i s h i n g ,  a n y  s u c h  u s e s  b e i n g  s u b j e c t  t o  c o n t i n u e d  

m o n i t o r i n g  a n d  r e g u l a t i o n .



G L A C I E R  B A Y  N A T I O N A L  P A R K  M A N A G E M E N T

* S E A C C  s u p p o r t s  p r o t e c t i o n  of p a r k  v a l u e s .

* S E A C C  d o e s  n o t  s u p p o r t  k i c k i n g  c o m m e r c i a l  f i s h i n g  o u t

o f  G l a c i e r  B a y  N a t i o n a l  P a r k  a n d  a d j a c e n t  w a t e r s .

* S E A C C  s u p p o r t s  t h e  c o n t i n u a t i o n  o f  e x i s t i n g  c o m m e r c i a l

f i s h i n g  u s e s  i n  G l a c i e r  B a y  N a t i o n a l  P a r k  a n d  a d j a c e n t  
w a t e r s .

* S E A C C  a l s o  s u p p o r t s  t h e  r e s t o r a t i o n  o f  t r a d i t i o n a l

s u b s i s t e n c e  r i g h t s  i n  G l a c i e r  B a y  N a t i o n a l  P a r k .

G l a c i e r  B a y  a n d  i t s  s u r r o u n d i n g s  c o n s t i t u t e  o n e  o f  t h e  

w o r l d ' s  g r e a t  n a t i o n a l  p a r k s .  S E A C C  s u p p o r t s  t h e  p r o t e c t i o n  o f  

p a r k  v a l u e s  t o  m a i n t a i n  t h e  i n t e g r i t y  o f  t h i s  m a g n i f i c e n t  

n a t i o n a l  t r e a s u r e .

I t  i s  S E A C C ' s  p o s i t i o n  t h a t  m a n a g e m e n t  o f  t h e  p a r k  m u s t  

p r o t e c t  p a r k  v a l u e s  f i r s t ,  y e t  e q u i t a b l y  p r o v i d e  f o r  a p p r o p r i a t e  

a n d  s u s t a i n a b l e  l e v e l s  o f  h i s t o r i c a l  h u m a n  u s e s .

S E A C C  s t r o n g l y  a d v o c a t e s  e s t a b l i s h i n g  a p r o c e s s  f o r  l o c a l  

p e o p l e  a n d  t h e  N a t i o n a l  P a r k  S e r v i c e  t o  w o r k  t o g e t h e r  t o  i r o n  o u t  

a n  a p p r o p r i a t e  m i x  o f  t r a d i t i o n a l  u s e s  a n d  p a r k  v a l u e s  t h a t  w i l l  

b e  i n  t h e  b e s t  l o n g - t e r m  i n t e r e s t  o f  b o t h  t h e  P a r k  a n d  t h e  

p e o p l e .

S p e c i f i c a l l y ,  w e  r e c o m m e n d  t h a t  t h e  P a r k  S e r v i c e  s u s p e n d  a l l  

p r o p o s e d  c h a n g e s  i n  c o m m e r c i a l  f i s h e r i e s  m a n a g e m e n t  u n t i l  a l o c a l  

a d v i s o r y  c o m m i s s i o n  a n d  t h e  P a r k  S e r v i c e  h a v e  i d e n t i f i e d  a n d  

r e s o l v e d  a n y  m a j o r  c o n f l i c t s  b e t w e e n  l o c a l  u s e s  a n d  p a r k  v a l u e s .

P E L I C A N  FORESTRY C O U N C I L  * FR IENDS  OF BERNERS BAY, Juneau * WRANGELL RESOURCE COUNC IL  * SITICA CONSERVATION S O C IE T Y  
'A L S E  IS LAND -KOOK  LAKE C O UNC IL ,  T e n a k e e  S p r i n g s  * LTNN CAML CONSERVATION , H a i n e s  * TAKU CONSERVATION S O C I E T Y ,  J u n e au  

NARROWS CONSERVA T ION  C O A L I T I O N .  P e t e r s b u r g  * FR IENDS  OF G U C I E R  BAY, G u s t a v u s  * TCWGASS CONSERVATION S O C I E T Y ,  K e t c h i k a n  
ALASKA S O C I E T Y  OF AMERICAN FORESTDWELLERS, P o i n t  B a k e r  * JlrtEAU CROUP SIERRA CLUB * YAKUTAT RESOURCE CONSERVATION  COUNCIL
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P U L E S  C O M M ITTE E  CH A IRM A N

M E M O R A N D U M

TO: Rep. Cliff Davidson
Co-Chairman
House Resources Committee

Rep. Curt Menard 
Co-Chairman
Hou^e Resources Committee 

FROM: R e ^ jie n  Grussendorf

DATE: March 20, 1990

RE: HJR 92, "Relating to subsistence and commercial fishing in
Glacier Bay National Park"

The House Rules Committee introduced this bill in response to the concerns 
expressed by commercial fishermen and subsistence users. The Citizens’ 
Advisory Commission on Federal Areas, a t the request of the Park Service, held 
hearings in Juneau on March 5, 1990, regarding the closing of the entire Park, 
including three miles offshore, to commercial fishing and subsistence use. This 
fishing area is of critical importance to the fishing industry. Even though the 
Park Service has stated verbally that they will not enforce what they consider to be 
their statutory authority over this area, and will conduct studies to determine if 
commercial and subsistence use is harmful, we believe tha t a statem ent of the 
State of Alaska's position on this is critical to their consideration of the issues and 
their interpretations of their statutes.

We would like to request your scheduling of this resolution at your earliest 
convenience in order for the resolution’s passage this session. We realize you 
have a heavy committee schedule. There are no opposing groups within the state 
that have testified, with the possible exception of the National Wilderness Society. 
(There was one individual ostensibly representing them at the hearings 
supporting the closing of the park.) The Southeast Alaska Conservation Council 
supports the use of the nonwildemess areas of the Park for commercial fishing 
and subsistence use.

Thank you for your consideration.



National Park Servlca, Inferior
O 2.3 F l ih in g .

(a) Except in designated areas or as 
provided In this section, fishing shall 
be In accordance with the laws and 
regulations of the S tate within whose 
exterior boundaries a park area or por­
tion thereof is located. Nonconfllcting 
State laws are adopted as a part of 
these regulations.

(b) S tate fishing licenses are not re­
quired in Big Bend. Crater Lake. 
Denali, Glacier, Isle Royalc (Inland 
waters only), M ammoth Cave, Mount 
Rainer, Olympic and Yellowstone Na­
tional Parks.

<c) Except in emergencies or in areas 
under the exclusive Jurisdiction of the 
United States, the superintendent 
shall consult with appropriate State 
agencies before invoking the  authority 
of § 1.5 for the purpose of restricting 
or closing park areas to the taking of 
fish.

(d) The following arc prohibited:
(1) Pishing In fresh waters in any 

manner other than  by hook and line, 
with the rod or line being closely a t­
tended.

(2) Possessing or using as bait for 
fishing in fresh waters, live or dead 
minnows or o ther bait fish, amphib­
ians. nonpreserved fish eggs or fish 
roe, except in designated waters. 
Waters which may be so designated 
shall be limited to those where non- 
native species are already established, 
scientific data indicate th a t the intro­
duction of additional numbers or types 
of non-native species would not Impact 
populations of native species adverse­
ly, and park management plans do not 
call for elimination of non-native spe­
cies.

(3) Chumming or placing preservixi 
or fresh ilsh eggs, fish roe, food, fish 
parts, chemicals, or o ther foreign sub­
stances in fresh waters for the purpose 
of feeding or attracting  fish in order 
th a t they may be taken.

(4) Commercial fishing, except 
where specifically authorized by Fed­
eral statutory law.

(5) Pishing by the  use of drugs, poi­
sons. explosives, or electricity.

(6) Digging for bait, except in pri­
vately owned lands.

(7) Falling to  re tu rn  carefully and 
Immediately to the  water from which 
it was taken a fish th a t does not meet

size or species restrictions or th a t the 
person chooses not to keep. Fish so re­
leased shall not be included in the 
catch or possess'on ' , r \lt: Provided, 
T hat a t the time o. atching the 
person did not possess e legal limit 
of fish.

(8) Fishing from motor road bridges, 
from or within 200 feet of a public raft 
or float designated for water sports, or 
within the limits of locations deslgnat 
ed as swimming beaches, surfing areas, 
or public boat docks, except in desig­
nated areas.

(e) Except as otherwise designated, 
fishing with a net, spear, or weapon in 
the salt waters of park areas shall be 
in accordance with S ta te  law,

(f) Authorized persons may check 
fishing licenses and permits; Inspect 
creels, tackle and fishing gear for com­
pliance with equipment restrictions; 
and Inspect fish th a t have been taken 
for compliance with species, size and 
other taking restrictions.

(g) T he regulations contained in this 
section apply, regardless of land own­
ership, on all lands and waters within 
a park area tha t are under the legisla­
tive Jurisdiction of the United States.
(48 F R  30282, J u n e  30. 1983. a s  a m e n d e d  a t  
52 F R  35240. S e p t .  18, 1987)

6 2.4 Weapons,  traps and nets.
(a) (1) Except as otherwise provided 

in this section and Parts 7 (special reg­
ulations) and 13 (Alaska regulations), 
the following are prohibited:

(1) Possessing a weapon, trap or net
(il) Carrying a weapon, trap or net
(ill) Using a weapon, trap  or net
(2) Weapons, traps or nets may be 

carried, possessed or used:
(i) At designated times and locations 

in park areas where:
(A) T he taking of wildlife is author­

ized by law in accordance with S 2.2 of 
this chapter;

(B) T he taking of fish is authorized 
by law in accordance with i 2.3 of this 
part.

(il) When used for target practice a t 
designated times and a t facilities or lo­
cations designed and constructed spe­
cifically for this purpose and designat­
ed pursuant to special regulations.

(Hi) W ithin a residential dwelling. 
For purposes of this subparagraph



U N I T E D  S T A T E S  
D E P A R T M E N T  O F  T H E  I N T E R I O R  

O F F I C E  O F  T H E  S O L I C I T !

Memorandum
To: D i r e c t o r ,  N a t i o n a l  P a r k  S e r v i c e

W A S H I N G T O N  D C  2C2XC

WAY 5 1932

Fr om:  A s s o c i a t e  S o l i c i t o r ,  C o n s e r v a t i o n  and W i l d l i f e
S u b j e c t :  Comme r c i a l  F i s h i n g  i n  G l a c i e r  Bay N a t i o n a l  P a r k  ‘ '
FACTS:  The m a j o r  p o r t i o n  o f  what  i s  now- G l a c i e r  Bay N a t i o n a l  
P a r k  was i n c o r p o r a t e d  i n t o  t h e  N a t i o n a l  P a r k  Sy s t em t h r o u g h  a 
1 9 2 5  p r o c l a m a t i o n  by P r e s i d e n t  C o o l i d g e  d e s i g n a t i n g  t h e  a r e a  as 
a n a t i o n a l  monument .  34 S t a t .  2 2 5  ( 1 9 2 5 ) .  The b o u n d a r i e s  
e s t a b l i s h e d  by t h a t  o r d e r  were m o d i f i e d  i n  1 9 3 9  when P r e s i d e n t  . 
R o o s e v e l t  e n l a r g e d  t h e  monument and i n c l u d e d  c e r t a i n  i n l a n d  and 
ma r i n e  w a t e r  a r e a s .  5 3  S t a t .  2 5 3 4  ( 1 9 3 9 ) .  W i t h  t he  e na c tmen t  
o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  Lands  C o n s e r v a t i o n  Ac t ,  Pub .  L.
No.  9 6 - 4 8 7 ,  94 S t a t .  2 3 7 1  ( 1 9 8 0 )  ( AN I LCA ) ,  t h e  monument was -
r e d e s i g n a t e d  as  a n a t i o n a l  p a r k ,  f u r t h e r  e n l a r g e d ,  and an 
a d j a c e n t  n a t i o n a l  p r e s e r v e  was e s t a b l i s h e d .  16  U . S . C .  < £-3*
4 l 0 h h - l .  I n  a d d i t i o n ,  s u b s e c t i o n  7 0 1 ( 3 )  o f  ANILCA,  16 U . S . C .
§ 1 1 3 2 ( 3 ) ,  c l a s s i f i e d  mos t  o f  t h e  p a r k ' s  l a n d  a r e a  and some cff-: 
i t s  w a t e r  z o n e s  as  " w i l d e r n e s s . "  The w a t e r  a r e a s  d e s i g n a t e d  -a's z ^ ' t  
w i l d e r n e s s  a r e  Adams I n l e t ,  Hugh M i l l e r  I n l e t ,  C h a r p e n t i e r  
I n l e t ,  Rendu I n l e t ,  S c i dmo r e  Bay ,  p a r t  o f  Dundas  Bay ,  and 
wa t e r  a r e a  a r o u nd  t h e  B e a r d s l e e  I s l a n d s .  T h i s  c l a s s i f i c a t i o n ' s  
was made i n  a c c o r d a n c e  w i t h  s u b s e c t i o n  3 ( c )  o f  t h e  W i l d e r n e s s ^
Ac t .  16  U . S . C .  § 1 1 3 2 ( c ) .
C omme r c i a l  f i s h i n g  ha s  o c c u r r e d  i n  G l a c i e r  Bay f o r  many y e a r s .
F o r  t h e  mos t  p a r t ,  t h i s  a c t i v i t y  i s  c o n c e n t r a t e d  i n  G l a c i e r  Bay 
and i t s  m a j o r  i n l e t s  and a l o n g  t h e  c o a s t  i n  t h e  G u l f  o f  A l a s k a  
and t h e  C r o s s  Sound .  Comme r c i a l  f i s h i n g  has  a l s o  o c c u r r e d ,  t o  
some e x t e n t ,  i n  some o f  t he  w a t e r s  d e s i g n a t e d  as  w i l d e r n e s s  by 
s u b s e c t i o n  7 0 1 ( 3 )  o f  ANILCA.  The N a t i o n a l  P a r k  S e r v i c e  (NPS )  
i s  d e v e l o p i n g  p r o p o s e d  r e g u l a t i o n s  wh i ch  wou l d  p r o h i b i t  
m o t o r i z e d  use  i n  some o f  t h o s e  a r e a s .  Dundas  Bay and a p o r t i o n  
o f  t h e  B e a r d s l e e  I s l a n d s  wa t e rway  w i l l  be l e f t  open  t o  
m o t o r b o a t  u s e .  These c l o s u r e s  w i l l  n o t  p r o h i b i t  t he  use  o f  t he  
w i l d e r n e s s  wa t e r  z o n e s  f o r  eme r gency  p u r p o s e s .
I SSUE :  Are c o mm e r c i a l  e n t e r p r i s e s  p e r m i s s i b l e  i n  G l a c i e r  Eay
w i l d e r n e s s  a r e a s ?
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CONCLUSION: S e c t i o n  7 0 7  o f  ANILCA manda t e s  t h a t  w i l d e r n e s s
a r e a s  i n  A l a s k a  be managed i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  
t h e  W i l d e r n e s s  Ac t .  S u b s e c t i o n  4 ( c )  o f  t h e  W i l d e r n e s s  Act 
p r o h i b i t s  c o m m e r c i a l  e n t e r p r i s e s  i n  w i l d e r n e s s  a r e a s .  Unde r  
s u D s e c t i o n  7 0 1 ( 3 )  o f  ANILCA,  c e r t a i n  G l a c i e r  Bay w a t e r  a r e a s  
a r e  d e s i g n a t e d  as  w i l d e r n e s s .  T h i s  c l a s s i f i c a t i o n  was imposed 
t o  p r e s e r v e  t h o s e  a r e a s  f o r  r e c r e a t i o n a l  u s e s .  A l t h o u g h  t h e  
W i l d e r n e s s  Act  v e s t s  t h e  S e c r e t a r y  w i t h  a u t h o r i t y  t o  a l l o w  
o t h e r w i s e  p r o h i b i t e d  a i r c r a f t  and m o t o r b o a t  a c t i v i t i e s  t o  o c c u r  
i n  d e s i g n a t e d  a r e a s  i f  i t  i s  d e m o n s t r a t e d  t h a t  t h e y  a r e  
" e s t a b l i s h e d  u s e s , "  t h e r e  i s  no such  e x e m p t i o n  f o r  . c omme r c i a l  
e n t e r p r i s e s .  A c c o r d i n g l y ,  t h e  i d e n t i f i e d  G l a c i e r  Bay wa t e r  
a r e a s  must  r e m a i n  c l o s e d  t o  c o m m e r c i a l  f i s h i n g ,  wh i ch we 
c o n c l u d e  i s  a c o m m e r c i a l  e n t e r p r i s e .  T h i s  c l o s u r e  a p p l i e s  t o  
c o mm e r c i a l  f i s h i n g  i n  ?. v e r y  s m a l l  p o r t i o n  o f  t h e  G l a c i e r  Bay 
w a t e r  z o n e .  C l o s u r e  i s  n o t  r e q u i r e d  by t h i s  o p i n i o n  f o r  t h o s e  
c o mm e r c i a l  e n t e r p r i s e s  whi ch a r e  r e l i e d  upon t o  r e a l i z e  t h e  
r e c r e a t i o n a l  and o t h e r  w i l d e r n e s s  p u r p o s e s  o f  d e s i g n a t e d  a r e a s  
( e . g . , i n  A l a s k a ,  s uch  a c t i v i t i e s  c o u l d  i n c l u d e  e x p e d i t i o n  
s u p p o r t ,  h u n t i n g  and f i s h i n g  g u i d e s ,  t r a p p i n g ,  b a c k c o u n t r y  
o u t f i t t e r s  and g u i d e s ,  t o u r b o a t s ) .  See 1 6  U . S . C .  § 1 1 3 3 ( d ) ( 6 ) .
The c o n c l u s i o n  t h a t  c o m m e r c i a l  f i s h i n g  i s  p r o h i b i t e d  i n  G l a c i e r  
Bay w i l d e r n e s s  z o n e s  i s  c o n s i s t e n t  w i t h  s u b s e c t i o n  1 1 1 0 ( a )  o f  
ANILCA,  16 U . S . C .  § 3 1 7 0 ( a ) ,  wh i ch  p r o v i d e s  t h a t  c e r t a i n  modes 
o f  t r a n s p o r t a t i o n  may be used i n  c o n s e r v a t i o n  s y s t e m  u n i t s  f o r  
t r a d i t i o n a l  a c t i v i t i e s  p e r m i t t e d  by l a w .  B e c au s e  c omme r c i a l  
f i s h i n g  i s  an a c t i v i t y  which i s  n o t  " p e r m i t t e d 1* by t he  
W i l d e r n e s s  Ac t ,  i t  c a n n o t  o c c u r  u n d e r  s u b s e c t i o n  1 1 1 0 ( a ) .  When 
s u b s e c t i o n  1 1 1 0 ( a )  modes o f  a c c e s s  a r e  u s e d  t o  p e r f o r m  
t r a d i t i o n a l  a c t i v i t i e s  p e r m i t t e d  by l a w ,  such as  r e c r e a t i o n ,  
t h e y  may be p r o h i b i t e d  o n l y  a f t e r  n o t i c e  and h e a r i n g  and a 
d e t e r m i n a t i o n  t h a t  t h e y  a r e  d e t r i m e n t a l  t o  t h e  r e s o u r c e  v a l u e s  
o f  t h e  u n i t .
DISCUSSION
A. R e q u i r e m e n t s  o f  t h e  W i l d e r n e s s  Ac t .
The W i l d e r n e s s  A c t ,  16  U . S . C .  § 1 1 3 1  et_ s e o . , was e n a c t e d  i n  
1 9 6 4 ,  " [ i ] n  o r d e r  t o  a s s u r e  t h a t  an i n c r e a s i n g  p o p u l a t i o n ,  
a c c ompan i ed  by e x p a n d i n g  s e t t l e m e r . t  and g r o w i ng  m e c h a n i z a t i o n ,  
does  n o t  occupy  and m o d i f y  a l l  a r e a s  w i t h i n  t h e  U n i t e d  S t a t e s  
and i t s  p o s s e s s i o n s ,  l e a v i n g  no l a n d s  d e s i g n a t e d  f o r  
p r e s e r v a t i o n  and p r o t e c t i o n  i n  t h e i r  n a t u r a l  c o n d i t i o n . . . . 1' 16
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U . S . C .  § 1 1 3 1 ( a ) .  To e f f e c t u a t e  t h i s  p o l i c y ,  C ong r e s s  
e s t a b l i s h e d  t h e  N a t i o n a l  W i l o e r n e s s  P r e s e r v a t i o n  Sys tem 
composed o f  C o n g r e s s i o n a l l y  d e s i g n a t e d  f e d e r a l  a r e a s  "where  t he  
e a r t h  and i t s  c ommun i t y  o f  l i f e  a r e  un t r amme l ed  by man, where 
man h i m s e l f  i s  a v i s i t o r  who d o e s  n o t  r e m a i n . "  1 6  U . S . C .
§ 1 1 3 1 ( c ) .  W i l d e r n e s s  a r e a s  w i l l  a l s o  " g e n e r a l l y  [ a p p e a r ]  t o  
have  been a f f e c t e d  p r i m a r i l y  by t h e  f o r c e s  o f  n a t u r e ,  w i t h  t he  
i m p r i n t  o f  man ' s  wo r k  s u b s t a n t i a l l y  u n n o t i c e a b l e , "  p r e s e n t  
" o u t s t a n d i n g  o p p o r t u n i t i e s  f o r  s o l i t u d e  o r  a p r i m i t i v e  and 
u n c o n f i n e d  t y p e  o f  r e c r e a t i o n , "  have  s u f f i c i e n t  a c r e a g e ,  and 
c o n t a i n ,  as a p p r o p r i a t e ,  " e c o l o g i c a l ,  g e o l o g i c a l ,  o r  o t h e r  
f e a t u r e s  o f  s c i e n t i f i c ,  e d u c a t i o n a l ,  s c e n i c ,  o r  h i s t o r i c a l  
v a l u e . "  I_d.
I n  o r d e r  t o  p r e s e r v e  t h e s e  v a l u e s ,  C ong r e s s  d i r e c t e d  a g e n c i e s  
r e s p o n s i b l e  f o r  a d m i n i s t e r i n g  w i l d e r n e s s  a r e a s  t o  manage them 
f o r  t he  " p u b l i c  p u r p o s e s  o f  r e c r e a t i o n a l ,  s c e n i c ,  s c i e n t i f i c ,  
e d u c a t i o n a l ,  c o n s e r v a t i o n ,  and h i s t o r i c a l  u s e . "  16 U . S . C .
§ 1 1 3 3 ( b ) .  I n  subsection 4 ( c ) ,  certain activities, judged to 
be inconsistent Wu.th these wilderness uses, are expressly 
prohibited:

Ex c ep t  a s  s p e c i f i c a l l y  p r o v i d e d  f o r  i n  t h i s  
c h a p t e r ,  and s u b j e c t  t o  e x i s t i n g  p r i v a t e  
r i g h t s ,  t h e r e  s h a l l  be no c o mme r c i a l  
e n t e r p r i s e  and no p e rman en t  r o a o  w i t h i n  any 
w i l o e r n e s s  a r e a  . . . t h e r e  s h a l l  be no 
t e m p o r a r y  r o a d ,  no u s e  o f  mo t o r  v e h i c l e s ,  
m o t o r i z e d  e q u i pme n t  o r  m o t o r b o a t s ,  no 
l a n d i n g  o f  a i r c r a f t ,  no o t h e r  f o rm o f  
m e c h a n i c a l  t r a n s p o r t ,  and no s t r u c t u r e  o r  
i n s t a l l a t i o n  w i t h i n  any such a r e a .  16  
U . S . C .  § 1 1 3 3 ( c )  ( e m p h a s i s  a d d e d ) .

I n  r e c o g n i t i o n  o f  t h e  a d m i n i s t r a t i v e  and p u b l i c  use 
d i f f i c u l t i e s  wh i c h  c o u l d  r e s u l t  f r om  a b l a n k e t  a p p l i c a t i o n  o f  
t h e  s u b s e c t i o n  4 ( c )  p r o h i b i t i o n s ,  t he  d r a f t e r s  o f  t he  Act 
c r e a t e d  a l i m i t e d  e x e m p t i o n  f o r  c e r t a i n  " e s t a b l i s h e d  u s e s : "

W i t h i n  w i l d e r n e s s  a r e a s  d e s i g n a t e d  by t h i s  
i c h a p t e r  t h e  use  u f  a i r c r a f t  o r  m o t o r b o a t s ,  

where  t h e s e  u s e s  have  a l r e a d y  become 
: e s t a b l i s h e d ,  may be p e r m i t t e d  t o  c o n t i n u e

s u b j e c t  t o  s uch  r e s t r i c t i o n s  as t he  
S e c r e t a r y  . . . deems d e s i r a b l e .  16 U . S . C .
§ 1 1 3 3 ( d ) ( 1 )  ( e m p h a s i s  a d d e d ) .
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T h i s  e x e m p t i o n  was a l s o  e x t e n d e d  t o  mea s u r e s  n e c e s s a r y  f o r  t he  
c o n t r o l  o f  f i r e ,  i n s e c t s ,  and d i s e a s e s .  I_d. Unde r  t h i s  
s u b s e c t i o n ,  t h e  S e c r e t a r y  has  d i s c r e t i o n  t o  a l l o w  t h e s e  
a c t i v i t i e s  t o  o c c u r .  S h ou l d  i t  be d e t e r m i n e d  t h a t  
• ' e s t a b l i s h e d "  m o t o r b o a t  o r  a i r c r a f t  a c t i v i t y  i s  u n d e s i r a b l e  i n  
a d e s i g n a t e d  a r e a  b e c a u s e ,  f o r  e x a mn l e ,  i t  wou l d  be d e t r i m e n t a l  
t o  w i l d e r n e s s  v a l u e s ,  t h e  S e c r e t a r y  need n o t  i n v o k e  the 
" e s t a b l i s h e d  u s e "  e x e m p t i o n .  Thus ,  unde r  t h e  W i l d e r n e s s  Ac t ,  a 
d e s i g n a t e d  a r e a  can  r em a i n  c l o s e d  t o  a l l  m o t o r i z e d . u s e , u n l e s s  
p a r a g r a p h  4 ( d ) ( 1 )  i s  i n v o k e d ,  s u p p o r t e d  by a p p r o p r i a t e  
a d m i n i s t r a t i v e  f i n d i n g s .
I t  i s  i m p o r t a n t  t o  n o t e  t h a t ,  u n l i k e  t h e  u se  o f  m o t o r b o a t s  and 
a i r c r a f t ,  e s t a b l i s h e d  " c o m m e r c i a l  e n t e r p r i s e s "  were no t  
e x emp t ed  f r o m  t h e  s u b s e c t i o n  4 ( c )  p r o h i b i t i o n .  Th i s  
d i s t i n c t i o n  i s  s i g n i f i c a n t  i n  t h a t  i t  i n d i c a t e s  t h a t  a 
" c o m m e r c i a l  e n t e r p r i s e "  which i n v o l v e s  t h e  use  o f  a mo t o r b o a t  
o r  a i r c r a f t  c a n n o t  be a l l o w e d  even  i f  i t  i s  a r gu ed  t h a t  t he
m o t o r D o a t  o r  a i r c r a f t  i s  an " e s t a b l i s h e d  u s e . " ” The o n l y
e x e m p t i o n  f o r  c o m m e r c i a l  e n t e r p r i s e s  i s  f o und  i n  p a r a a r a ph  
4 ( d ) ( 6 ) :

C o m m e r c i a l  s e r v i c e s  may be p e r f o r m e d  w i t h i n  
t h e  w i l d e r n e s s  a r e a s  a e s i g n a t e o  by t h i s
c h a p t e r  t o  t h e  e x t e n t  n e c e s s a r y  f o r
a c t i v i t i e s  wh i ch a r e  p r o p e r  f o r  r e a l i z i n g
t h e  r e c r e a t i o n a l  o r  o t h e r  w i l d e r n e s s  
p u r p o s e s  o f  t h e  a r e a .  16 U . S . C .
§ 1 1 3 3 ( d ) ( 6 )  ( e mp h a s i s  a d d e d ) .

As i s  t r u e  o f  t h e  p a r a g r a p h  4 ( d ) ( 1 )  " e s t a b l i s h e d  u s e "  
e x e m p t i o n ,  t h e  S e c r e t a r y  ha s  d i s c r e t i o n  t o  a l l o w  t h e s e  s e r v i c e s  
t o  be p e r f o r m e d .
B.  R e q u i r e m e n t s  o f  ANILCA.
The G l a c i e r  Bay W i l d e r n e s s ,  c o n s i s t i n g  o f  a p p r o x i m a t e l y  two 
m i l l i o n  s e v e n  h u n d r e d  and s e v e n t y  t h o u s a n d  a c r e s ,  was 
o e s i g n a t e d  by s u b s e c t i o n  7 0 1 ( 3 )  o f  ANILCA.  16 U . S . C .
§ 1 1 3 2 ( 3 ) .  A l t h o u g h  s u b s e c t i o n  7 0 1 ( 3 )  d o e s  n o t  d e l i n e a t e  
b o u n d a r i e s  f o r  t h e  w i l d e r n e s s  a r e a ,  i t  i n c o r p o r a t e s  the 
o f f i c i a l  b o u n d a r y  maps d e s c r i b e d  i n  s e c t i o n  1 0 3 .  16 U . S . C .
§ 3 1 0 3 .  R e f e r e n c e  t o  maps GL BA - 9 0 , 0 0 4  ( O c t o b e r ,  1 9 7 8 )  
i n d i c a t e s  t h a t  t h e  f o l l o w i n g  w a t e r  a r e a s  were i n c l u d e d  i n  the
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w i l d e r n e s s  p o r t i o n s  o f  t he  p a r k :  Renou I n l e t ,  S c i dmo r e  Bay,
Hugh M i l l e r  I n l e t ,  C h s r p e n t i e r  I n l e t ,  Aaams I n l e t ,  p a r t  o f  
Dunoas  Bay ,  and w a t e r  a r e a s  i n  t h e  v i c i n i t y  o f  t h e  B e a r d s l e e  
I s l a n d s .  1 /

•

As S e n a t e  R e p o r t  No.  4 1 3  s t a t e s ,  t h i s  s m a l l  segment  o f  the 
G l a c i e r  Bay w a t e r  z one  was s e t  a s i d e  as w i l d e r n e s s  t o  p r e s e r v e  
i t s  s u i t a b i l i t y  f o r  n o n - m o t o r i z e d  r e c r e a t i o n a l  w a t e r  a c t i v i t i e s

G l a c i e r  Bay W i l d e r n e s s  c o n s i s t s  o f  a bou t  
2 , 7 7 0 , 0 0 0  a c r e s  o f  l a n d s  and w a t e r s  w i t h i n  
t h e  e x p and ed  G l a c i e r  Bay N a t i o n a l  P a r k .
A lmos t  a l l  o f  t h e  p a r k ,  i n c l u d i n g  some s a l t  

• wa t e r  a r e a s  and a l l  i s l a n o s  w i l l  be managed 
as w i l o e r n e s s .  Ex c l ud ed  f r o m  w i l d e r n e s s  a r e  
most  o f  t h e  ma r i n e  w a t e r s  . . . .

X X X X
The Commi t t e e  a d o p t ed  t h e  A d m i n i s t r a t i o n  
r e c o mm e nd a t i o n  t h a t  some w a t e r  a r e a s  s h o u l d  
be s p e c i f i e d  f o r  n o n - m o t o r i z e o  wa r e r  
r e c r e a t i o n . S .  , Rep .  No"! 413", 9 6 t h  Cong.  ,
1 s t  S e s s .  2 1 7  (’1 9 7 9 )  ( e m p h a s i s  a d d e d ) .

The o r i g i n a l  G l a c i e r  Bay w i l d e r n e s s  p r o p o s a l ,  which s e r v e d  as 
t h e  b a s i s  f o r  t h e  C o n g r e s s i o n a l  a c t i o n ,  v e r i f i e s  t h i s  g o a l .  
S u b m i t t e d  t o  C o n g r e s s  i n  Augus t ,  1 9 7 2 ,  i t  emphas i z ed  t h a t  the 
i d e n t i f i - e d  w a t e r  a r e a s  s h o u l d  be i n c l u d e d  because  o f  t h e i r  
" u n i g u e  s a l t w a t e r  w i l d e r n e s s  o p p o r t u n i t i e s . "  U . S .  Depa r tment  
o f  t h e  I n t e r i o r ,  W i l d e r n e s s  Recommenda t i on  -  G l a c i e r  Bay 
N a t i o n a l  Monument  l l ^  Ts"! 379 (Augus t^ 1 9 7 2 ) ( w i i o e r n e s s *  
R e c o m m e n d a t i o n ) .  T h i s  p r o p o s a l  r ecommended t h a t  Adams I n l e t ,  
t he  Hugh M i l l e r / C h a r p e n t i e r  I n l e t s  c omp l e x  ( i n c l u d i n g  Sc idmore  
B a y ) ,  and p a r t  o f  Dundas  Bay be d e s i g n a t e d  as w i l d e r n e s s .  I_d. 
a t  I B .  C o n g r e s s  m o d i f i e d  t h i s  p r o p o s a l  by a dd i ng  Rendu I n l e t ,  
ana t h e  w a t e r s  a r o u n d  t h e  B e a r d s l e e  I s l a n d s . 2 /
The W i l d e r n e s s  A c t ' s  p r o h i b i t i o n  o f  c o mme r c i a l  e n t e r p r i s e s  i s  
a p p l i e d  t o  t h e  G l a c i e r  Bay W i l d e r n e s s  t h r o u g h  s e c t i o n  707 o f  
ANILCA,  whi ch p r o v i d e s  t h a t ,  " [ e ] x c e p t  a s  o t h e r w i s e  e x p r e s s l y  
p r o v i d e d  f o r  i n  t h i s  A c t ,  w i l d e r n e s s  d e s i g n a t e d  by t h i s  Act 
s h a l l  be a d m i n i s t e r e d  i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  p r o v i s i o n s  
o f  t h e  W i l d e r n e s s  Act  . . . . "  S i n c e  ANILCA e s t a b l i s h e s  no 
e x c e p t i o n  t o  t h e  W i l d e r n e s s  A c t ' s  s u b s e c t i o n  4 ( c )  p r o h i b i t i o n
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o f  " c o m m e r c i a l  e n t e r p r i s e s , "  t h e  s p e c i f i e d  wa t e r  a r e a s  o f  
G l a c i e r  Bay a r e  c l o s e d  t o  c o mme r c i a l  f i s h i n g ,  wh i ch i s  c l e a r l y  
a c o mm e r c i a l  e n t e r p r i s e . 3 /
The C o n g r e s s i o n a l  i n t e n t  t o  p r o h i b i t  c o mme r c i a l  f i s h i n g  i n  
G l a c i e r  B a y ' s  w i l d e r n e s s  w a t e r s  i s  s u p p o r t e d  f u r t h e r  by the  
1 9 7 2  W i l d e r n e s s  R e c omme nd a t i o n . As i n d i c a t e d  i n  t h e  ANILCA 
l e g i s l a t i v e  h i s t o r y ,  s u b s e c t i o n  7 0 1 ( 3 )  m e r e l y  c o d i f i e d ,  w i t h  
some a d d i t i o n s ,  t h e  I n t e r i o r  G l a c i e r  Bay W i l d e r n e s s  
R e c om me nd a t i o n . S .  Rep .  No.  4 1 3 ,  s u o r a , a t  2 1 7 .  R e f e r e n c e  t o  
t n e  Recommenoa t i o n  d e m o n s t r a t e s  t h a t  s p e c i a l  c o n s i d e r a t i o n  was 
g i v e n  t o  c o mm e r c i a l  f i s h i n g  i n  t h e  monument :

The u s e  o f  s h i p s ,  p o w e r b o a t s ,  and a i r p l a n e s ,  
and c o m m e r c i a l  f i s h i n g  on w a t e r s  o f  most  o f  
•the monument  a r e  e s t a b l i s h e d  by cu s t om and 
a r e  t o  c o n t i n u e .  Powered v e s s e l s  a r e  
r e q u i r e d  f o r  s a f e  and r e a s o n a o l e  
t r a n s p o r t a t i o n  on t he  m a j o r  wa t e rwa y s .
T h e r e f o r e ,  t h e s e  w a t e r s  c a n n o t  b e  d e s i g n a t e d  

a s  w i l d e r n e s s ,  e x c e p t  w h e r e  s p e c i f i c  

e x c l u s i o n s  a r e  m a o e . W i i o e r n e s s  

R e c o m m e n o a t i o n , s u o r a  n"! T J  a t  1 7  ( e m p h a s i s  

a o o e o ) . *•

A f t e r  d e s c r i b i n g  t h e  p r o p o s e d  w i l d e r n e s s  w a t e r  a r e a s  and n o t i n g  
t h e i r  " u n i q u e  s a l t w a t e r  - w i l d e r n e s s  o p p o r t u n i t i e s , "  t h e  
Recommenda t i on  e x p l a i n e d ,  " [ m ] o s t  o f  t h e  w a t e r  i s  n o t  p r o p o s e d  
b e c au s e  o f  t he  e x i s t i n g  use o f  m o t o r - p o w e r e d  v e s s e l s  and 
c o m m e r c i a l  f i s h i n g  a c t i v i t i e s . "  Id_. a t  1 8 .
S p e c i a l  c o n s i d e r a t i o n  was t h e r e f o r e  g i v e n  t o  c o mme r c i a l  f i s h i n g  
o p e r a t i o n s  w i t h i n  t h e  monument .  On l y  a f t e r  r e v i e w i n g  c a r e f u l l y  
t h e  a r e a s  i n  wh i ch  such  a c t i v i t y  o c c u r r e d  d i d  t he  
A d m i n i s t r a t i o n  r ecommend t h a t  c e r t a i n  z o n e s  be d e s i g n a t e d  as 
w i l d e r n e s s .  Those  r e c ommenda t i o n s  were  made w i t h  t h e  i n t e n t  
t h a t  c o mm e r c i a l  f i s h i n g  be p r o h i b i t e d .  Thus ,  by r e l y i n g  upon 
and a s s i m i l a t i n g  t h e  I n t e r i o r  W i l d e r n e s s  R e c ommend a t i o n , 
C o n g r e s s  a d o p t e d  a d e s i g n a t i o n  wh i ch  was o e s i g n e o  t o  e x c l u d e  
c o mm e r c i a 1 f i s h i n g  f r om  the  e n ume r a t e d  w i l d e r n e s s  w a t e r  a r e a s  
bu t  a l l o w  i t  t o  o c c u r  i n  n o n - w i l d e r n e s s  z o n e s .  N o t h i n g  i n  
ANILCA manda t e s  t h a t  n o n - w i l d e r n e s s  w a t e r  a r e a s  be c l o s e d  t o  
c o m m e r c i a l  f i s h i n g .  O t h e r  c o mm e r c i a l  a c t i v i t i e s  i m p o r t a n t  t o  
G l a c i e r  Bay w i l d e r n e s s  p u r p o s e s  a r e  n o t  a f f e c t e d  by t h i s  b a n . 4 /



The p r o n i b i t i o n  o f  c o mm e r c i a l  f i s h i n g  i n  G l a c i e r  Bay i s  
c o n s i s t e n t  w i t h  s u b s e c t i o n  1 1 1 0 ( a )  o f  ANILCA.  1 6  U . S . C .  § 
3 1 7 0 ( a ) .  Than p r o v i s i o n  i n d i c a t e s  t h a t ,

[ T ] h e  S e c r e t a r y  s h a l l  p e r m i t ,  on 
c o n s e r v a t i o n  s y s t em  u n i t s .  . . t h e  
use  o f  s n o wm ac h i n e s . . . m o t o r b o a t s ,  
a i r p l a n e s ,  and n o n m o t o r i z e d  s u r f a c e  
t r a n s p o r t a t i o n  me t hods  f o r  
t r a d i t i o n a l  a c t i v i t i e s  ( w h e r e  such  
a c t i v i t i e s  a r e  p e r m i t t e d  by t h i s  Act 
o r  o t h e r  l a w )  and f o f  t r a v e l  t o  and 
f r om  v i l l a g e s  and h o m e s i t e s .

The l a n g u a g e  o f  t h i s  p r o v i s i o n ,  a l o n g  w i t h  i t s  l e g i s l a t i v e  
h i s t o r y ,  s u p p o r t  an i n t e r p r e t a t i o n  t h a t  i t  i s  o n l y  t he  
" a c t i v i t y "  o r  end u s e  ( e . g . , s u b s i s t e n c e ,  h u n t i n g ,  r e c r e a t i o n ,  
c o mm e r c i a l  e n t e r p r i s e )  wnich must  be " t r a d i t i o n a l "  and 
" p e r m i t t e d "  by ANILCA o r  o t h e r  l aw i n  o r d e r  t o  a l l o w  
u t i l i z a t i o n  o f  t h e  i d e n t i f i e d  a c c e s s  modes .  S e e , e . g . , S .  Rep.  
No.  4 1 3 ,  s u p r a , a t  2 4 7 - 2 4 8 ,  2 9 9 ;  H. R e p .  No. 97 ,  P a r t  I ,  9 6 t h  
C o ng . ,  1 s t  S e s s .  2 3 8 - 2 3 9 ,  3 0 5  ( 1 9 7 9 ) .  I n  o t h e r  wo r d s ,  
s u b s e c t i o n  1 1 1 0 ( a )  s h o u l d  ,be c o n s t r u e d  t o  mean t h a t  t h e  a b s e n c e  
o f  an h i s t o r i c a l  p a t t e r n  ' o f  s n o wm ob i l e  u s e  i n  an a r e a  f o r  
r e c r e a t i o n a l  p u r s u i t s  i s  n o t  a b a s i s  f o r  c l o s u r e  t o  s n owmob i l e  
t r a v e l ,  i n s t e a d  i t  mus t  be shown t h a t  t h e  a c t i v i t y ,  e . g . , 
r e c r e a t i o n ,  i s  n o t  " t r a d i t i o n a l "  o r  i s  n o t  " p e r m i t t e a . "
I n * t h e  c a s e  o f  G l a c i e r  B ay ,  i t  i s  n o t  n e c e s s a r y  t o  d e t e r m i n e  i f  
c o mm e r c i a l  f i s h i n g  i s  a " t r a d i t i o n a l  a c t i v i t y . "  As c o n c l u d e d  
a o o v e ,  c o m m e r c i a l  f i s h i n g  i s  an a c t i v i t y  wh i ch  i s  p r e c l u d e d  
u n d e r  s u b s e c t i o n  4 ( c )  o f  t he  W i l d e r n e s s  A c t .  16 U . S . C .  § 
1 1 3 3 ( c ) .  F o r  t h i s  r e a s o n ,  i t  i s  n o t  an a c t i v i t y  " p e r m i t t e d "  
by l aw and i s  n o t  c o v e r e d  by s u b s e c t i o n  1 1 1 0 ( a ) .
I n a i v i d u a l s  who a r e  engaged i n  a c t i v i t i e s  a l l o w e d  unde r  t h e  
W i l o e r n e s s  Ac t ,  ( e . g . , r e c r e a t i o n ,  e o u c a i i o n ,  s c i e n c e ,  e t c . ,  16 
U . S . C .  § 1 1 3 3 ( b ) ) ,  ANILCA,  o r  o t h e r  l a w ,  h owev e r ,  may u t i l i z e  
t h e  s u b s e c t i o n  1 1 1 . 0 ( a )  modes o f  t r a n s p o r t a t i o n ,  s u b j e c t  t o  
r e a s o n a b l e  r e g u l a t i o n s .  16 U . S . C .  § 3 1 7 0 ( a ) .  The use o f  t h o s e  
me t hods  o f  a c c e s s  f o r  " t r a d i t i o n a l "  and " p e r m i t t e d "  a c t i v i t i e s  
may be p r o h i b i t e d  o n l y  i f ,  " a f t e r  n o t i c e  and h e a r i n g  i n  t h e  
v i c i n i t y  o f  t h e  a f f e c t e d  u n i t  o r  a r e a , "  t h e  S e c r e t a r y  f i n d s  
t h a t  " s u ch  u s e  wou l d  be d e t r i m e n t a l  t o  t h e  r e s o u r c e  v a l u e s  o f  
t he  u n i t  o r  a r e a . "
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Tne p r o p o s a l  t o  p r o h i b i t  m o t o r b o a t s  i n  t n e  G l a c i e r  Bay 
w i l d e r n e s s  w a t e r  a r e a s  ( e x c e p t  Dundas Bay and a p o r t i o n  o f  the 
3 e a r d 5 l e e s )  i s  c o n s i s t e n t  w i t h  t he  l e g i s l a t i v e  i n t e n t  f o r  
s u D s e c t i o n  7 0 1 ( 3 ) .  See  S.  R ep .  No.  4 1 3 ,  s u p r a  a t  2 1 7 .  I n  
a c c o r d a n c e  w i t h  s u b s e c t i o n  1 1 1 0 ( a ) ,  NFS has  made a p r e l i m i n a r y  
d e t e r m i n a t i o n  t h a t  m o t o r b o a t  use o f  t h e s e  a r e a s  wou l d be 
d e t r i m e n t a l  t o  t h e i r  w i l d e r n e s s  v a l u e s  and t o  p a r k  r e s o u r c e s .  
See S.  Rep.  No.  4 1 3 ,  s u p r a , a t  2 1 7 .  A f i n a l  d e t e r m i n a t i o n  on 
t n a t  i s s u e  w i l l  be maoe a f t e r  n o t i c e  and h e a r i n g .
I n  c o n n e c t i o n  w i t h  t h i s  i s s u e . ,  i t  s h o u l d  be n o t e d  t h a t  t he  
W i l o e r n e s s  Ac t  p r o h i b i t i o n  on “ c omm e r c i a l  e n t e r p r i s e s "  s h o u l d  
n o t  be r e a o  t o  p r e c l u d e  t r a d i t i o n a l  c o mm e r c i a l  a c t i v i t i e s  i n  
o t n e r  A l a s k a n  w i l o e r n e s s  a r e a s .  R e c r e a t i o n  i s  among t he  
s t a t u t o r y  p u r p o s e s  o f  w i l d e r n e s s  a r e a s .  As t h e  l e g i s l a t i v e  
h i s t o r y  o f  ANILCA r e c o g n i z e s ,  g u i d e s ,  o u t f i t t e r s  and s i m i l a r  
c omme r c i a l  s e r v i c e s  c an  be e s s e n t i a l  t o  t h e  r e c r e a t i o n a l  
u t i l i z a t i o n  o f  A l a s k a n  p u b l i c  i n t e r e s t  l a n d s .  S e e , e . g . , S .  
Rep .  No. 4 1 3 ,  s u p r a , a t  1 7 1 ,  3 0 8 ;  H . R .  Rep .  1 0 4 5 ,  9 5 t h  Cong . ,
2d S e s s .  179  ( 1 9 7 8 ) .  M o r e o v e r ,  r e f e r e n c e  t o  t he  l e g i s l a t i v e  
h i s t o r y  o f  s p e c i f i c  p a r k  u n i t s  i n d i c a t e s  t h a t  r e c r e a t i o n a l  
a c t i v i t i e s  g e n e r a l l y  r e l i a n t  upon h i r e d  g u i d e s  o r  o u t f i t t e r s  
a r e  among t h e  C o n g r e s s i o ’n a l l y - a u t h o r i z e d  u s e s  o f  a r e a s  which 
nave a l s o  been d e s i g n a t e d  as w i l d e r n e s s .  S e e , e . o . , D e n a l i  
N a t i o n a l  P a r k ,  S .  R ep .  No.  4 1 3 ,  s u o r a , a t  1 67  ( s t a g i n g  f o r  
e x p e d i t i o n s ) ;  Lake  C l a r k , ,  i d . a t  133  ( c l i m b i n g ) ;  G l a c i e r  Bay ,  
i d .  a t  164  ( w h i t e  w a t e r ) ;  N o a t a k ,  i_d. a t  1 3 6  ( h u n t i n g  and 
r i s n i n g ) ;  W r a n g e l l - S t .  E l i a s ,  -16 U . S . C .  § 4 l 0 h h ( g )  
( m o u n t a i n e e r i n g ,  c l i m b i n g ) .  C ong r e s s  a l s o  i n d i c a t e d  t h a t  
t r a p p i n g ,  s u b s i s t e n c e  as  w e l l  as n o n - s u b s i s t e n c e ,  i s  c o n s i d e r e d  
a p e r m i s s i b l e  w i l d e r n e s s  a c t i v i t y .  See  i d .  a t  3 0 8 .
When t h e s e  l e g i s l a t i v e  r e f e r e n c e s  a r e  c o n s i d e r e d  i n  c o n j u n c t i o n  
w i t h  t h e  W i l d e r n e s s  A c t ' s  e x e mp t i o n  f o r  c omm e r c i a l  s e r v i c e s  
whi ch a r e  " p r o p e r "  f o r  r e a l i z i n g  w i l d e r n e s s  p u r p o s e s ,  i t  i s  
c l e a r  t h a t . t h e  o v e r a l l  o b j e c t i v e s  o f  ANILCA and t ne  W i l d e r n e s s  
Act  w i l l ,  .o b s e r v e d  o n l y  i f  t h e  p r o h i b i t i o n  on " c omme r c i a l  
e n t e r p r i s e s ' "  i s  n o t  e x t e n d e d  t o  t r a d i t i o n a l  A l a s k a  a c t i v i t i e s .
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f o o t n o t e s

1 /  A l t h o u g h  Map G L B A - 9 0 , 0 0 4  i n d i c a t e s  t h a t  D i c k ' s  Arm i s  a 
w i l d e r n e s s  w a t e r  z o n e ,  NP5 ha s  d e t e r m i n e d  t h a t  t h i s  i s  a map 
e r r o r  ano t h a t  t he  i n d i c a t e d  o e s i g n a t i o n  was n o t  i n t e n d e d  by 
C o n g r e s s .
2 /  The G l a c i e r  Bay w i l d e r n e s s  w a t e r  z o n e s  can be compared t o  
o t h e r  ma r i n e  w i l d e r n e s s  a r e a s .  I n  E v e r g l a d e s  N a t i o n a l  P a r k ,  
f o r  e x a m p l e ,  c o m m e r c i a l  f i s h i n g  i s  a u t h o r i z e d  w i t h i n  w i l o e r n e s s  
w a t e r  a r e a s .  I n  t h e s e  a r e a s ,  h o w e v e r ,  o n l y  t he  submerged  l a n d s  
a r e  d e s i g n a t e d  a s  w i l o e r n e s s .  The s u p e r v e n i n g  w a t e r  co l umn was 
e x c l u o e o  f r om  t h e  d e s i g n a t i o n  p u r p o s e l y .  As t h e  I n t e r i o r  
w i l o e r n e s s  r e c o m m e n d a t i o n  n o t e d :

The p a r k s  s ubme r g ed  m a r i n e  l a n d s  . c o n t a i n  one 
o f  t h e  r i c h e s t  e c o s y s t e m s  known t o  man.  The 
b o t t o m s  a r e  e s s e n t i a l  t o  an immense web o f  
a n i m a l -  and p l a n t - l i f e .  . . . Comme r c i a l  
f i s h i n g  a l s o  wou l d  c o n t i n u e  as b e f o r e  o v e r  
t h o s e  p o r t i o n s  o f  t h e  s ubme rged  m a r i n e - l a n o  
w i l d e r n e s s .  U . S .  D e p a r t m e n t  o f  t h e  
I n t e r i o T ,  W i l d e r n e s s  R e c ommenda t i o n  -  
E v e r o l a d e s  N a t i o n a l  P a r k  12  ( A u g u s t ,  1 9 7 4 ) .

U n l i k e  E v e r g l a d e s ,  t h e  w a t e r  c o l umn  i n  t h e  i d e n t i f i e d  G l a c i e r  
Bay a r e a s  was n o t  e x c l u d e d  f r o m  t h e  d e s i g n a t e d  w i l d e r n e s s .  
O b v i o u s l y ,  c o m m e r c i a l  f i s h i n g  a c t i v i t y  c a n n o t  o c c u r  i n  G l a c i e r  
B ay ,  a s  i t  can i n  E v e r g l a d e s ,  w i t h o u t  i m p a c t i n g  t h e  p r o t e c t e d  
componen t s  o f  t h e  d e s i g n a t e d  w i l d e r n e s s .
3 /  S p e c i a l  c o n s i d e r a t i o n  i s  p r o v i d e d  t o  c o m m e r c i a l  f i s h i n g  i n  
s e c t i o n  203  o f  ANILCA.  16 U . S . C .  § 4 l 0 h h - 4 .  T h e r e  i t  i s  
o e c l a r e d  t h a t  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  "may t a k e  no a c t i o n  
t o  r e s t r i c t  u n r e a s o n a b l y  t h e  e x e r c i s e  o f  v a l i d  f i s h i n g  r i g h t s  
o r  p r i v i l e g e s "  i n  c e r t a i n  a r e a s ,  i n c l u d i n g  " t h e  Dry Bay a r e a  o f  
G l a c i e r  Bay N a t i o n a l  P r e s e r v e . "  I f  C o n g r e s s  had i n t e n o e o  t o  
a l l o w  c o m m e r c i a 1 f i s h i n g  t o  o c c u r  i n  t h e  w i l o e r n e s s  w a t e r  a r e a s  
o f  t n e  P a r k ,  i t  wou l d  h a v e  u n d o u b t e d l y  oone  so  i n  s e c t i o n  2 0 5 .  
See S .  Rep .  No.  4 1 3 ,  s u p r a  n .  1 ,  a t  1 7 2 .  The M a l s p i n a  G l a c i e r  
F o r e l a n d s  i n  W r a n g e l l - S t .  E l i a s ,  f o r  e x a mp l e ,  c o n t a i n s  a 
w i l d e r n e s s  l a n d  a r e a  wh i ch  s e r v e s  as  a ba s e  f o r  s u p p o r t  
f a c i l i t i e s  f o r  c o m m e r c i a l  f i s h i n g  o p e r a t i o n s .  Unoe r  s e c t i o n  
205  t h e s e  " c o m m e r c i a l  e n t e r p r i s e s "  w i l l  be a l l o w e d  t o  
c o n t i n u e .  M o r e o v e r ,  s e c t i o n  1 3 1 4  o f  ANILCA c a n n o t  be r e l i e d



I

uoon t o  exempt  c o mm e r c i a l  f i s h i n g .  I d  U . S . C .  § 22C2 .  A l t hough  
i t  a l l o w s  f o r  t h e  t a k i n g  o f  f i s h  on t h e  " p u b l i c  l a n d s , "  i t  
p r o v i o e s  t h a t  such  a c t i v i t y  i s  s u b j e c t  t o  a p p l i c a b l e  S t a t e  and 
F e d e r a l  l aw .  Thus ,  t h e  W i l d e r n e s s  Act p r o h i b i t i o n s  must  be 
a p p l i e d .
u/  E a r l y  v e r s i o n s  o f  t h e  p r e c u r s o r  t o  ANILCA -  H . R .  39 -  
I n c l u d e d  a s p e c i a l  e x e mp t i o n  f o r  c o mm e r c i a l  f i s h i n g  w i t h i n  
w i l o e r n e s s  a r e a s .  See H . R .  3 9 ,  9 6 t h  C o n g . ,  1 s t  S e s s .  § 6 1 2 ( d )  
( 1 9 7 9 )  ( H o u s e ) ;  H . R .  3 9 ,  9 5 t h  C o n g . ,  2d S e s s .  § 6 0 7 ( j )  ( 1 9 7 5 )  
( H o u s e ) .  Unde r  t h e s e  p r o p o s e d  s e c t i o n s ,  c o mme r c i a l  f i s h i n g  
wou l d have  been p e r m i t t e d  i n  a l l  a r e a s  d e s i g n a t e d  unde r  t he  Act 
as w i l d e r n e s s ,  e x c e p t  w i t h i n  n a t i o n a l  p a r k s .  Th i s  p r o v i s i o n ,  
c o n t a i n e d  i n  t h e  House v e r s i o n  o f  H . R .  3 9 ,  was u l t i m a t e l y  
r e j e c t e d  i n  f a v o r  o f  t h e  S e na t e  a p p r o a c h ,  which i n c l u d e d  a 
g e n e r a l  a d m i n i s t r a t i o n  s e c t i o n  i n  T i t l e  V I I  -  s e c t i o n  707  -  and 
l i s t e d  s p e c i f i c  e x e m p t i o n s  i n  s e c t i o n  1 3 1 5 .  16  U . S . C .  § 3 2 0 3 .
The s e c t i o n  1 3 1 5  e x e m p t i o n s  a d op t e d  some o f  t h o s e  l i s t e d  i n  t he  
House v e r s i o n  ( i . e . , a q u a c u l t u r e ,  e x i s t i n g  c a b i n s ,  new c a b i n s ) ,  
added some n o t  f o u n d  i n  t h e  House b i l l  ( i . e . , t i m b e r  c o n t r a c t s ,  
beacn l o g  s a l v a g e ) ,  and d e l e t e d  f i s h e r y  r e s e a r c h ,  c omme r c i a l  
f i s h e r i e s , and s e v e r a l  o t h e r  s e c t i o n s .  H . R .  3 9 ,  9 6 t n
Cong . ,  1 s t  S e s s . ,  § 1 3 1 5  ( 1 9 7 9 )  ( S e n a t e ) .  Thus ,  Cong r e s s  chose  
no t  t o  e n a c t  a s p e c i a l  s e c t i o n  t o  exempt  c o mme r c i a l  f i s h i n g  
Trom W i l d e r n e s s  Act  management  c o n s t r a i n t s .  I t  s h o u l d  be 
n o t e d ,  h owev e r ,  t h a t  e v en  i f  t h i s  p r o v i s i o n  had been i n c l u d e d  
i n  t h e  Ac t ,  i t  wou l d  n o t  have a l l o w e d  c o mm e r c i a l  f i s h i n g  i n  
n a t i o n a l  p a r k  w i l d e r n e s s  a r e a s  s u c . 1 as  G l a c i e r  Bay .

b  c c :
S o l i c i t o r ' s D o c k e t  

C h r o n - C & W  (2)

F i l e

D B a u r : j o 
A / 2 3 / 8 2  - 4 7 1 9 A
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related to p o t e n t i a l  NPS restrictions o n  commercial, subsistence and personal 

u s e  f i s hing in G l a c i e r  B a y  National Park (GLBA). T h e  m a r o r a n d u m  includes a 

n e w  pe r s p e c t i v e  w h i c h  could result in a N P S  m a n a g e m e n t  .stance allowing 

subsis t e n c e  f i s h i n g  and a  less abrupt end to c a r m e r c i a l  fishing. Throughout 

this m a r o r a n d u m  the G L B A  abbreviation is used t o  re f e r  to t he entirety o f  

G l a cier B a y  N a t i o n a l  Park, whereas t he n a m e  G l a c i e r  Bay refers specifically to 

ju s t  the bay.

I. Carmercial Fishing

A. B a c k g r o u n d

I

T h e  m a r i n e  w a t e r s  o f  G L B A  h a v e  been f ished c o m m e r c i a l l y  s i n c e  a t  least the 

1890s. C o m m e r c i a l  fishing continued d e s p i t e  t h e  p r o c l a m a t i o n  o f  the G l a c i e r  

Bay are a  as a  n a t i o n a l  m o n u m e n t  in 1925, and its subsequent e nlargement in 

1939.

Under t h e  A c t  o f  J u n e  6, 1934, 43 Stat. 464, t he Sec r e t a r y  o f  Ccmm e r c e  was 

a u t horized t o  "set a p a r t  a n d  reserve f i s hing areas i n  any o f  t h e  waters o f  

A l a s k a  . . . a n d  w i t h i n  s u c h  areas . . . e s t a b l i s h  c losed s e a sons d u ring w h i c h  

f i s hing m a y  be l i m i t e d  o r  p r o h ibited . . . . ' '  A l a s k a  Fishery Regulations, 

B u r e a u  o f  Fisheries, p r o h ibited carmercial fishing f o r  s almon "in Glacier Bay
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n o r t h  o f  58 d e g r e e s  27 minutes 54 seconds n o r t h  l a t i t u d e” in 1937. 2 Fed.

Reg. 305 (February 12, 1937).

I n  1939, regulation o f  A l a skan fisheries was transferred from the Department 

o f  Cormerce t o  t h e  newly formed Fis h  and W i l d l i f e  Service (EWS) in t h e  

Department o f  the Interior. B y  1941, t he area o f  G l a cier B a y  n o r t h  o f  

58 degrees 27 m i n u t e s  54 seconds was opened to carmercial trol l i n g  for salmon. 

S e e  6 Fed. Reg. 1252 (March 4, 1941); 50 C E R  222.17 (1941). N P S  regulations 

d u r i n g  t h e  s a m e  y e a r  acknowledged t h e  allowance o f  cc n m e r c i a l  fish' ng in 

G l a c i e r  B a y  N a t i o n a l  Monument. 6 Fed. Reg. 1627 (March 26, 1941);

36 C E R  2.4(b) (1941).

I n  1951, G l a c i e r  B a y  n o r t h  o f  58 degrees 27 m i n u t e s  54 seconds w a s  again 

closed to all s a l m o n  fishing. See 16 Fed. Reg. 2158 (1951); 50 C F R  

1 1 7 . 8 ( d ) (1951). N P S  regulations continued to a cknowledge F W S  regulatory 

allowances for commercial fishing in GLBA. S ^  20 Fed. Reg. 618 (1955);

36 C E R  1.4(C) (1955).

In a c c o rdance w i t h  t h e  A l a s k a  Statehood A c t  o f  1958, 72 Stat. 339, m a n a g e m e n t  

o f  A l a s k a ' s  f i s h  and wild l i f e  resources was transferred to t h e  state e x c e p t  on 

"lands w i t h d r a w n  o r  otherwise set apart as refuges or reservations for the 

pro t e c t i o n  o f  w i l d l i f e  . . . ." Id. a t  S e c tion 6(c). Nevertheless, EWS 

regulations con t i n u e d  in full force and effect t h r o u g h  1959 w h i l e  t he st a t e  

prepared a d e q u a t e  man a g e m e n t  provisions required b y  t he Act. Id. T h e  o n l y  

f i s hing pro h i b i t e d  in G L B A  b y  said regulations con t i n u e d  t o  b e  salmon fishing 

by m e a n s  o t h e r  t h a n  trolling n o r t h  o f  c e r t a i n  l a t i t u d e s . S e e  24 Fed. Reg.
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2053 et. seq. (March 19, 1959); 50 C E E  101 et. seq. (1959). NPS regulations 

cont i n u e d  t o  r e ference Secretarial regulatory allowances for carmercial 

fi s h i n g  in G L B A  t h r aigh 1966. S ^  27 Fed. Reg. 6281 (July 3, 1962); 36 CEE 

1.4(b) (1962).

N P S  regulations rega r d i n g  fishing w e r e  revised in 1966 and Secretarial 

allowances for car m e r c i a l  fishing in G L B A  w e r e  n o  longer mentioned. Fishing 

for "merchandise o r  profit" was prohibited in f r e s h  w aters o f  parklands.

31 Fed. Reg. 12 7 5 2  (Sept. 29, 1966); 36 C E E  2.13(j)(2) (1967). T h e  revised 

regulations a l s o  s tated tha t  "Fishing shall be d o n e  in conformity wit h  a l l  

s t a t e  a nd lo c a l  la w s  . . . u n l e s s  further restricted h e r e i n  o r  by special 

regulations." Id. at 2.13(a), Al a s k a  State l a w  p r e sumably allowed carmercial 

f i s h i n g  in G L B A  m a r i n e  w a t e r s  from shortly after statehood t h r o u g h  the 

present.

E n a c t m e n t  o f  t h e  A l a s k a  N a t i o n a l  Inte r e s t  Lands C o nservation A c t  (ANILCA) in 

1980 i ncluded d e s i g n a t i o n  o f  seme w i l derness in GLBA. S e c  94 Stat 2371,

§ 701. I n  a c c o r d a n c e  w i t h  t h e  W i l derness A c t  o f  1964 consunptive comnercial 

act i v i t i e s  a r e  pr o h i b i t e d  in wilderness areas. 78 Stat. 892, § 4(c). 

Consequently, c a r m e r c i a l  fishing shculd h a v e  c a m e  t o  a h a l t  in the newly 

d e s i g n a t e d  w i l d e r n e s s  p o r t i o n s  o f  GLBA. Nevertheless, it has been allowed to 

continue, m o s t  n o t a b l y  i n  t h e  Beardslee Islands wil d e r n e s s  s e c tion where 

s ubsta n t i a l  c r a b b i n g  activities are growing. A N I L C A  did n o t  restrict 

c a r m e r c i a l  f i s h i n g  in a n y  o t h e r  g e nerally app l i c a b l e  wording.

3
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I n  1982, the N P S  p r o p o s e d  revisions o f  g e n e r a l  regulations including fishing 

regulations. §€« 47 Fed. Reg. 11598 et. seq. (March 17, 1982). T he resultant 

final regulations p u t  into effect in 1983 prohibited "cannercial fishing, 

e xcept w h e r e  s p e c i f i c a l l y  authorized by F e d e r a l  s t atutory law" including 

m a r i n e  waters. 48 Fed. Reg. 30283 (June 30, 1983); 36 C E R  2.3(d)(4). 

Nevertheless, other N P S  regulations related to the p r o t e c t i o n  o f  humpback 

whal's in the m a r i n e  w a t e r s  o f  G L B A  m a k e  r e ference to continuing, and 

impliedly allowed, c a r mercial fishing in G L B A  m a r i n e  waters. S e e  36 CFR 

13.65. W h a l e  p r o t e c t i o n  regulations referring to cotTmercial fishing were 

p assed as early as 1980. S « 2  45 Fed. Reg. 85471 (Dec. 30, 1980).

Furthermore, b o t h  t h e  N P S  G e n eral M a n a g e m e n t  P l a n  (CMP) and F i n a l  

E n v i r o n m e n t a l  I npact Statement regarding w i l d e r n e s s  recommendations for G L B A  

re f e r  to e x i s t i n g  a nd con t i n u i n g  carmercial fishing operations.

B. A n a l y s i s

P a s t  m e m o r a n d a  and o p i n i o n s  regarding the is s u e  o f  c o m m e r c i a l  f i s h i n g  in G L B A  

h a v e  reached v a r y i n g  a nd sometimes o p p o s i t e  conclusions. Generally, recent 

N P S  m e m o r a n d a  h a v e  c o n c l u d e d  t h a t  commercial fishing is n o t  allowable. Th i s  

c o n c l u s i o n  w a s  als o  p r e s e n t e d  i n  an informal m e m o r a n d u m  p r e p a r e d  by DOI 

Solicitor, R u t h  A n n  Story, in A u g u s t  1989. A  formal S o l i c i t o r ' s  opinion 

p r e p a r e d  b y  J. R o y  Spradley, Jr. in A u g u s t  1983 reached t h e  o p p o s i t e  

c o n c l u s i o n  - t h a t  c a r m e r c i a l  fishing has b e e n  san c t i o n e d  b y  t he N P S  and is n o t  

p rohibited. M e m o r a n d u m  t o  D e p u t y  U n d e r s e c r e t a r y  for Fish, W i l d l i f e  and Parks, 

f r o m  O f f i c e  o f  t h e  Solicitor, A u g u s t  12, 1983.



IS CCM M E R C 1 A L  F I S H I N G  CURR E N T L Y  PRgtEBITED IN G L B A ?

Discussion o f  this issue should be prefaced w i t h  two seemingly unassailable 

conclusions. T h e  first is that canrercial fishing is specifically allowed by 

A N I L C A  in the D r y  Bay A r e a  o f  Glacier Bay National Preserve. Sas 94 Stat. 

2384, § 205. T h e  second is that carmercial fishing is specifically prohibited 

i n  any d e s i g n a t e d  wi l d e r n e s s  portions o f  GLB A  - i.e., u p p e r  Dundas Bay, 

B e a r d s l e e  I s l ands area, u p p e r  Hug h  M iller Inlet, Charpent.ier Inlet, Skidmore 

Bay, R e n d u  Inlet, and A d a m s  Inlet. Saa id. at 9 701; and 94, Stat. 2371,

§ 701.

I t  is c l e a r  t h a t  c o i m e r c i a l  fishing w i thin GLBA, frcm t h e  ti m e  o f  t h e  original 

w i t h d r a w a l  i n  1925 u n t i l  1983, w a s  n o t  prohibited. In fact, carmercial 

fishing w a s  a c k n o w l e d g e d  in N F S  regulations, a n d  regulated - i n  regard to 

m e t h o d s  o f  take, s e a s o n a l  closures, etc. - by Department o f  C o m m e r c e  and FWS 

regulations.

T a k e n  at f a c e  value, t h e  general N F S  prohibition o n  c a r m ercial fishing, 

enacted i n  1983, appears to proh i b i t  any and all c a r m ercial fishing, "except 

w h e r e  s p e c i f i c a l l y  authorized by Federal statutory law." 36 C F R  2.3(d)(4). 

However, as S o l i c i t o r  S p r a dley's 1983 mem o r a n d u m  pointed out, in t h e  case o f  

G L B A  w h e r e  c a r m e r c i a l  f i s hing h as be e n  allowed, and even "sanctioned", it is 

i mportant t o  l o o k  in t o  t h e  o rigin o f  the regulation t o  d e t e r m i n e  its 

applicability.

5



T he revision o f  the N PS g e n e r a l  regulations, that u l t i mately resulted in the 

e n actment o f  2.3(d)(4), w a s  proposed in M a r c h  1982. 47 Fed. Reg. 11598. That

proposal onl y  p r o hibited c a r m ercial fishing in f r e s h  waters. Id. at 11614,

9 2.3(d)(5). A s  a result o f  o n e  ccnment o n  the proposed regulations 

qu e s t i o n i n g  t he l o g i c  o f  the N P S  p rohibiting car m e r c i a l  fishing in fresh water 

tut n o t  in m a r i n e  waters, t h e  regulations w e r e  revised to en a c t  2.3(d)(4).

See i d . at 30256, 30283. Tire "Analysis o f  Garments" stated: "Engaging in

car m e r c i a l  act i v i t i e s  is p r o hibited un d e r  36 C E R  5.3. The S e r v i c e  has 

c l arified this p r o v i s i o n  t o  m a k e  it clear that a ll ca r m e r c i a l  fishing is 

p r o h ibited u n l e s s  authorized by federal s t atutory l a w  or regulation."

Id. a t  30256.

V.
A  c l o s e r  l o o k  a t  36 C E R  5.3 and its historical r e l ationship t o  N P S  carmercial 

fishing p r o h i b i t i o n s  o r  allowances na t i o n w i d e  is warranted. S e c tion 5.3 was 

enacted i n  1966 i n  its p r e s e n t  form. Prior to that, similar regulatory 

la n g u a g e  w a s  c o n t a i n e d  in 36 C E R  2.31(b) w h i c h  s t a t e d  "No person, firm or 

c o r p o r a t i o n  s h a l l  e n g a g e  in o r  solicit any business . . .  i n  a p a r k  or 

monument, w i t h o u t  p e r m i s s i o n  in w r i t i n g  from t he Director." 36 C E R  2.31(b) 

(1942). T h e  f a c t  t h a t  a t  t h e  s a m e  t i m e  this p r o h i b i t i o n  o n  carmercial 

a c t ivities w i t h o u t  p e r m i t  existed, a sepa r a t e  re g u l a t i o n  s t a t i n g  th a t  "Fishing 

. . . f o r  m e r c h a n d i s e  o r  p r o f i t  . . .  is prohibited" (except in GLBA, etc.), 

casts d o u b t  o n  a n y  intent t h a t  2.4(b) w a s  ap p l i c a b l e  t o  carmercial fishing.

36 C E R  2.31(b) (1942). T h e  s a m e  is t r u e  o f  t h e  c o n c u r r e n t  e x i s t e n c e  o f  

36 C E R  5.3 (carmercial act i v i t i e s  prohibition) and 2 . 1 3 (j)(2) (carmercial 

fresh w a t e r  f i s h i n g  prohibition) frcm 1967 t o  1983. Consequently, the logic



behind u s i n g  t h e  carmercial prohibition of 36 C E R  5.3 to legitimize a n e w  

prohibition o n  carmercial fishing in marine w a t ers, 36 C E R  2.3(b), wi t hout 

allowing for p u b l i c  carment, is questionable a n d  potentially subject t o  

attack.

Solicitor Spradley's o p i n i o n  observed that b e c a u s e  NPS regulations related to 

w h a l e  p r o t e c t i o n  in G l a c i e r  B ay reference the exi s t e n c e  o f  carmercial fishing 

operations a n d  e v e n  "indicate that N P S  sanctions that activity," t h e  activity 

should b e  considered a u t h orized and, therefore, n o t  prohibited by 36 C E R  

2.3(d)(4). T h e  valid i t y  o f  t h e  Solicitor's c o n c l u s i o n  is bolstered by t h e  

quest i o n a b l e  p r o cess by w h i c h  36 C E R  2.3(d)(4) w a s  promulgated.

I.

T h e  m o s t  s e n s i b l e  con c l u s i o n  to th i s  issue is t h a t  carmercial fishing i n  the 

non-w i l d e r n e s s  m a r i n e  w a t e r s  o f  G l a c i e r  Bay is e x e m p t  f r o m  t h e  p r o h i b i t i o n  of 

36 C E R  2.3(d)(4) d u e  tc t h e  langu a g e  o f  36 C E R  13.65 sanctioning carmercial 

fishing act i v i t i e s  at l e v e l s  at o r  below those exis t i n g  in  1976. I f  it is

t
concluded t h a t  36 C E R  2.3(d)(4) w a s  legitimately prarulgated, it c a n  al s o  be 

argued t h a t  as o f  t he d a t e  it took effect, O c t o b e r  3, 1983, ca r mercial fishing 

i n  any areas o f  t h e  par k  o u t s i d e  o f  Glacier B a y  p roper w e r e  immediately 

prohibited. Also, as m e n t i o n e d  before, as o f  t h e  d a t e  o f  passage o f  ANILCA, 

D ecember  2, 1980, c a r mercial fishing was prohibited in t h e  w i l d erness marine 

waters o f  GLBA.

DOES A U T H O R I T Y  E X I S T  T O  PRCH I B I T  C O M E R C I A L  E T S H I N G  IN GL B A ?
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Generally/ t he N PS O r g a n i c  A c t  o f  1916 directs t h e  Secr e t a r y  o f  the Interior 

to "conserve t h e  scenery and the natural and h i s t o r i c  objects and t h e  

wildlife" in t h e  areas w i t h i n  the national par k  s y s t e m  a nd to "provide for the 

enjoyment o f  s a n e  in s u c h  m a n n e r  as will leave t h e m  un i m p a i r e d  for t h e  

enjoyment o f  f uture generations/" 16 U.S.C. 9 1. T h e  O r g a n i c  A c t  als o  grants 

the S e c r e t a r y  t h e  authority t o  implement "rules and regulations as h e  m a y  dean 

necessary o r  p r o p e r  for t h e  u s e  and management o f  t he parks, m o n u m e n t s  and 

reservations u n d e r  t he j u r i s d i c t i o n  o f  the N a t i o n a l  Park Service."

16 U.S.C. § 3. In addition, the Redwood Natio n a l  Par k  A c t  o f  1978 states "The 

authorization o f  activities shall b e  construed a n d  the protection, management 

and admi n i s t r a t i o n  of" N P S  areas "shall be con d u c t e d  in l i g h t  o f  the h i g h  

public v a l u e  a nd integrity o f  t h e  National Park S y s t e m  and shall n o t  b e  

exercised i n  d e r o g a t i o n  o f  t he v alues and purposes for w h i c h  these various 

areas h a v e  b e e n  established, e xcept as m a y  have b e e n  o r  sh a l l  b e  d i r e c t l y  and 

specifically prov i d e d  by Congress." 92 Stat. 166.

Gi v e n  the a b o v e  responsibilities and authority s p e l l e d  o u t  by Congress, and .in 

addition, t h e  p u r p o s e s  f o r  w h i c h  G L B A  was e stablished - i n cluding s t u d y  o f  

flora and f a u n a  - it is c l e a r  t h a t  authority e x i s t s  for regulating, o r  even 

prohibiting, c a r m ercial fishing t o  protect park r e s o u r c e s  and/or v i s i t o r  

enjoyment o f  th e s e  resources.

T h e  state o f  A l a s k a  has raised a q u e s t i o n  regarding w h e t h e r  the N F S  h as 

authority t o  regulate activities o n  m a r i n e  w aters o v e r  submerged lands to 

wh i c h  it c l a i m s  ownership. However, numerals e a r l i e r  m e m o r a n d a  including

0



Solicitor's o p i n i o n s  have c o ncluded that the subm e r g e d  lands are federal 

property and, therefore, the state's objections h a v e  n o  validity.

Nevertheless, the NPS mos t  be cog n i z a n t  o f  a p o t e n t i a l  S t a t e  challenge to NPS 

jurisdictional a u thority o n  this basis.

C. Potential A c t i o n s

1. W i l d e r n e s s  M a r i n e  W aters

It is a d v i s a b l e  that t h e  NPS take immediate s t e p s  t o  p r o h i b i t  all 

c a T mercial f i s hing in de s i g n a t e d  wilderness w a t e r s .  T o  al l o w  s u c h  

fishing t o  o c c u r  directly contradicts the m a n d a t e s  o f  t h e  Wil d e r n e s s  A c t  

o f  1964.

This a c t i o n  w i l l  ha v e  a s ignificant effect o n  c o m m e r c i a l  crabbing 

operations in t he designated wilderness waters o f  t h e  B e a r d s l e e  Islands 

which h a v e  apparently b e e n  allowed t o  continue a n d  grew. Nevertheless, 

there is n o  a u t h o r i t y  t o  a l l o w  for this or any o t h e r  c a r m ercial fishing 

activity i n  d e s ignated wil d e r n e s s  waters to c o n t i n u e  for any p e r i o d  o f  

time. I m m e diate, court e s y  p u b l i c  notice, in t h e  form o f  a  news release 

stating t h a t  carmercial f i s h i n g  in specifically-described designated 

wilderness w a t e r s  is prohibited, m a y  be advisable.

9
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A  v a r i e t y  o f  options related to restriction and/or prohibition of 

carmercial fishing in n o n-wilderness marine w a t e r s  o f  G L B A  exist.

It is i m p o r t a n t  to point o u t  that a n y  regulatory restriction or 

p r o h i bition s hould be accompanied by a well d e v e l o p e d  rationale to 

justify s u c h  action. I mplementation o f  suc h  regulations m a y  result in 

challenges t h a t  the agency a c tion is arbitrary a nd capricious. Altho u g h  

judicial r eview o f  administrative action is h i g h l y  deferential to the 

agency a n d  the courts h a v e  stated that the Sec r e t a r y  has "broad 

d i s c r e t i o n  in de t e r m i n i n g  w h a t  actions are best calculated to protect 

park o r  p u b l i c  land resources," factually well supported justifications 

for restr i c t i o n s  will b e t t e r  protect the regulatory a ction from 

p o tential attack.

Ra t i onales for restrictive o r  prohibitive regulatory actions m i g h t  

include:

- d e r o g a t i o n  o f  pa r k  resources by carmercial f i s hing operations;

- d e r o g a t i o n  o f  w h a l e  h a b i t a t  by commercial fishing operations;

- d e r o g a t e  r o f  visitor e n j o y m e n t  by carmercial fishing operations; and,

- a n  incr e a s e  i n  c a r m ercial fishing vessel u s e  b eyond  1976 u s e  levels 

e s t a b lished b y  36 C E R  1 3 . 6 5 ( b ) ( 3)(iii)(A) as m a x i m u m  unregulated u s e  

levels.



It should b e  noted that if further protection o f  w h a l e  habitat is cited 

as a reason for carmercial fishing restrictions, su c h  j u s t ification m ay 

activate alJL o f  the p r o c edural requirements o f  36 C E R  1 3 . 6 5 ( b ) (2)(i i i ) .

a. O p t i o n  #1 - Immediate prohib i t i o n  o f  all c a r mercial fishing in 

G L B A  by repeal o f  allowance contained in 36 C F R  1 3 . 6 5 . By 

r e v i s i n g  36 C F R  13.65 to el iminate a ll references tc carmercial 

fi s h i n g  the e x i s t i n g  regulatory allo w a n c e  for s u c h  carmercial 

fishing, as n o t e d  in t he Spradley o p i n i o n  as a n  exce p t i o n  t o  the 

36 C E R  2.3(d)(4) prohibition, is removed. Consequently, 36 C F R  

2.3(d)(4) w c u l d  b e  fully effectual throughout G L B A  and p r o h i b i t  

a l l  car m e r c i a l  fishing. A  g o o d  r a tionale for thi s  action is 

required.

b. O p t i o n  #2 - D e v e l o p  n e w  regulations, and amend exis t i n g  

regulations to: limit c a r m ercial fishing in G l a c i e r  B a y  p r o p e r  to 

current, or  1976, levels; li m i t  commercial f i s hing els e w h e r e  in 

G L B A  t o  c u r rent levels; and, prohibit all c a r mercial fishing as of 

d e s i g n a t e d  f u ture d a t e . In or d e r  to l i m i t  car m e r c i a l  f i s hing in 

G l a c i e r  B a y  proper, permits could be issued u n d e r  authority o f

36 C E R  13.65(b)(3) if c a r mercial f i s hing vessel u s e  has exceeded 

1976 levels, o r  o t h e r w i s e  b e  issued according t o  a  n e w  regulation 

g e n e r a l l y  r e quiring autho r i z a t i o n  o f  carmercial fishing. T o  limit 

c a r m e r c i a l  f i s hing in o t h e r  areas o f  GLBA, p e r mits could b e  issued 

u n d e r  aut h o r i t y  o f  36 C E R  5.3 o r  a n e w  per m i t t i n g  regulation 

po t e n t i a l l y  n e c e s s i t a t e d  for G l a c i e r  B a y  proper. A n  a m endment to

11



36 CF R  13.65 prohibiting all commercial fishing at a designated 

future dat e  w i t h i n  a reasonable time period (3-5 years) would need 

to be promulgated. This would eliminate t hn need for potential 

subjective allowances un d e r  a different type o f  phase-out. A  good 

rationale for this action is required.
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II. Subsis t e n c e  and Personal U s e  Fishing

A. Background

T h e r e  a r e  indications o f  s p o r a d i c  traditional fishing u s e  o f  m a r i n e  w aters 

w i t h i n  G L B A  b y  n a t i v e  p o p u l ations o f  H o o n a h  and ot h e r  local villages in 

p r e h i s t o r i c  and h i s t o r i c  times. Uses I n  se m e  areas subject to glaciation have 

fluctuated w i t h  advances and retreats o f  glaciers.

A s  early as 1924, Cong r e s s  recognized rights to subsistence/personal u s e  

fishing in A l a s k a n  w aters w i t h i n  t he act authorizing t h e  Sec r e t a r y  o f  Comm e r c e



t o  regulate fishing in Alaska. 43 Stat. 464. Th a t  act stated: "That nothing

contained h e r e i n  shall p r e v e n t  the t aking o f  f i s h  for lo c a l  food requirements 

o r  for u s e  as d o g  feed." Id. at 466.

B y  1948, c o m m e r c i a l  fishing had apparently g r o w n  to the e x t e n t  that t h e  new 

m a n a g i n g  agency, USEWS, found it nec e s s a r y  to m o r e  s p ecifically p r o t e c t  n ative 

fishing rights. T h e  foll o w i n g  regulation was enacted:

9 102.21 N a t i v e  fishing r i g h t s . N o  t r a p  shall be e stablished in any 

si t e  i n  w h i c h  any A l a s k a n  n a t i v e  o r  n a t ives has o r  h a v e  any rights o f  

fishery, b y  v i r t u e  o f  a ny gr a n t  o r  by v i r t u e  o f  a b o riginal occupancy, by 

any p e r s o n  other t h a n  s u c h  n a t i v e  o r  natives, but thi s  section shall not 

be  c o n s t r u e d  as p e r m i t t i n g  a ny exercise o f  suc h  rights contrary to any 

o f  t h e  p r o v isions o f  t h e  regulations i n  this subchapter. A n y  n a t i v e  or 

n a t i v e s  c l a i m i n g  s u c h  rights m a y  p e t i t i o n  t h e  S e cretary o f  t he Interior 

for a  h e a r i n g  w i t h  respect to t he vali d i t y  o f  suc h  claim, and prior to 

any s u c h  d e t e r m i n a t i o n  s u c h  clai m a n t  and any interested parties desiring 

t o  a p p e a r  i n  o p p o s i t i o n  to s u c h  c l a i m  shall ha v e  a n  o p p o r t u n i t y  t o  be 

heard.

13 Fed. Reg. 8687 (December 29, 1948); 50 C E R  102.21 (1949). "Natives and 

n a t i v e  Indians" w e r e  d e f i n e d  i n  t he regulations as "Members o f  the aboriginal 

races inh a b i t i n g  A laska w h e n  annexed t o  the  U.S. and their descen d a n t s  o f  the 

w h o l e  o r  h a l f  blood." 13 Fed. Reg. 8685; 50 C F R  101.6. T h e  regulations also 

d e f i n e d  "Personal u s e  fishing" as "The taking o r  a t t empting t o  take o f  any



species o f  fish or shel l f i s h  for ultimate c o n s u mption by the taker and his 

family." 13 Fed. Reg. 8685; 50 C E R  101.9.

A  1959 amendment to t h e  A l a s k a  Statehood A c t  o f  1958 mandated that:

A s  a  compact w i t h  the U n ited States said state and its p e o p l e  d o  agree 

and d e c l a r e  t h a t  they forever discl a i m  all right and ti t l e  . . .  to any 

la n d s  o r  other property (including fishing rights), t h e  ri g h t  or ti t l e  

to w h i c h  m a y  b e  held by any Indians, Eskimos, o r  A leuts (hereinafter 

ca l l e d  natives) o r  is he l d  by t he U n i t e d  States in trust f o r  said 

natives; that all such lands o r  other prop e r t y  (including fishing 

rights), the right o r  ti t l e  to w h i c h  m a y  be he l d  by said n a t i v e s  o r  is
I,-

h e l d  by t he U n i t e d  States i n  trust f o r  said natives, shall b e  and remain 

u n d e r  the absolute jurisd i c t i o n  and c o n trol o f  t h e  United S t a t e s  u n t i l  

di s p o s e d  o f  u n d e r  its authority, e x c e p t  to s u c h  extent as t h e  Congress 

has prescribed o r  m a y  h e r e a f t e r  p r e s c r i b e  . . . .

73 Stat. 191.

A s  a r e s u l t  o f  A l a s k a  statehood, and t he resultant c h a n g e  in fisheries 

manc.gement authority f r o m  t he Federal government to t h e  St a t e  (s e e  72 Stat.

339 § 6(e)), federal regulations regarding general, carmercial, a n d  n auive 

f i s hing in A l a s k a  w a t e r s  changed. T h e  USEWS regulations enacted i n  1959 to 

co v e r  A l a s k a n  fishing in the interim period b efore state m a n a g e m e n t  w as b e g u n  

d i d  n o t  i n c lude any m e n t i o n  o f  n a t i v e  fishing. S e e  15 Fed. Reg. 2054 et. seq. 

(March 19, 1959). T h e  apparent importance o f  s u c h  regulations w a s  to c o n t i n u e
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strict regulation o f  commercial fishing. T h e  regulations did redefine 

"personal u s e  fishing" as "the t a k i n g  o r  atterrpting to take o f  any species o f  

f i s h  o r  s h e l l f i s h  for purposes o t h e r  than for sale o r  barter" including 

continued a u t h o r i z a t i o n  o f  u s e  as "dog-feed." Id. a t  2055.

Bu r e a u  o f  I n d i a n  A f f airs regulations, promulgated in 1960, covered native 

fishing rights. S ^  25 Fed. Reg. 3079 (April 9, 1960). T h e  stated purpose of 

sa i d  regula t i o n s  w as t o  "protect c e r t a i n  fishing rights w h i c h  ha v e  long been 

recognized; w h i c h  d e r i v e  from t he A c t  o f  J u n e  6, 1924, as amended, 48 U.S.C. 

221 et. seq. (43 Stat. 464], o t h e r  F e d eral statues, regulations and custom; 

and w h i c h  w e r e  secured to the A l a s k a  Eskimos, Indians and A l e u t s  by s e c tion 4 

o f  t h e  A l a s k a  Statehood A c t  o f  J u l y  7, 1958." Id. T h e  regulations also 

stated:

I n  all w a t e r s  o f  A l a s k a  Indians, E s k imos and A l e u t s  shall be permitted 

t o  t a k e  s almon o r  other species o f  f i s h  for perso n a l  u s e  except in those 

w a t e r s  w h e r e  t h e  S t a t e  o f  A l a s k a  h as det e r m i n e d  that a complete 

p r o h i b i t i o n  o n  a ll f i s hing is nec e s s a r y  to p r e v e n t  the de s t r u c t i o n  o f  

e x i s t i n g  s almon o r  ot h e r  f i s h  populations.

I d . at 3080; 25 C F R  88.7. T h i s  p a r t i c u l a r  r e g ulation was changed shortly 

t h e r e a f t e r  t o  read:

S u b s i s t e n c e  o r  p e r s o n a l  u s e  fishing rights g r a n t e d  by F e d eral l a w  t o  the 

I n d i a n s  o f  Alaska, a r e  p r e s e r v e d  in t he Sta t e h o o d  Act. T h e  1960 e d i t i o n  

o f  t h e  R e g u l ations o f  t h e  A l a s k a  Bo a r d  o f  F i s h  and G a m e  for Ocrrmercial 

F i s h i n g  in A l a s k a  has s u b s tantially provided f o r  continuance o f  these

15



rights and n o  additional p r o v i s i o n  therefor is m a d e  at this time in the

regulations in this part.

25 Fed. Reg. 4864 (June 2, 1960).

N e i t h e r  t h e  procla m a t i o n  c r e a t i n g  G L B A  in 1925, o r  that enl a r g i n g  the Monument 

in 1939, m a d e  a n y  reference to fishing. Early N P S  regulations prohibited all 

forms o f  f i s hing in G l a c i e r  B a y  N a t i o n a l  Monument, except c a n r ercial fishing, 

by m e t h o d s  o t h e r  tha n  u s e  o f  a  "hook a nd line, t h e  rod or l i n e  being held in 

t h e  h a n d  . . . 36 C F R  2.4(b) (1942, 1956, 1962). I n  1966 the NPS

regulations regarding fishing w e r e  revised to l i m i t  the h o o k  and line 

re s t r i c t i o n  t o  f r e s h  w a t e r s  only, thus a l l o w i n g  f o r  fishing w i t h  nets, seines, 

traps, etc. in m a r i n e  waters. , S e e  31 Fed. Reg. 12752, 9 2.13(j)

(September 29, 1966). T h e  m o s t  recent a l t e r a t i o n  o f  t h e  regulations regarding 

f i s hing i n  m a r i n e  w aters specif i c a l l y  s tates that: "Except as otherwise

designated, f i s h i n g  w i t h  a  net, spear, o r  w e a p o n  i n  the sa l t  w aters o f  park 

areas sh a l l  b e  i n  accordance w i t h  S t a t e  law." 48 Fed. Reg. 30283 (June 30, 

1983); 36 C E R  2.3(e) (1988). N P S  regulations h a v e  consistently stated that 

a ll f i s h i n g  i n  p a r k  areas shall o r  m u s t  b e  d o n e  i n  c o n f ormity w i t h  st a t e  l aw 

u n l e s s  o t h e r w i s e  provided. S e e  36 C E R  2.4(b) (1942); 36 C E R  2.13(a) (1967);

36 C E R  2.3(a) (1988).

I n  ANILCA, C o n g r e s s  addressed s u b s i s t e n c e  u s e  o f  p a r k  areas i n  various 

respects. S e c t i o n  203 d i r e c t s  t h e  S e c r e t a r y  t o  adm i n i s t e r  areas o f  t h e  

N a t i o n a l  Pa r k  S y s t e m  and a l l o w  s u b s i s t e n c e  u s e s  "in n a t i o n a l  preserves and, 

w h e r e  s p e c i f i c a l l y  permitted by this Act, in n a t i o n a l  m o n u m e n t s  and parks."

16



94 Stat. 2371 (1980). Said administration is specifically made "subject to 

valid existing rights." Id. Subsistence uses by local residents were not 

specifically permitted in Glacier Bay National Park. See id, at § 20?.(1).

In general regard to the taking of fish and wildlife, Section 1314(c) states:

The taking of fish and wildlife in all conservation system units shall 

be carried out in accordance with the provisions of this Act and other 

State and Federal law. Those areas designated as national parks or 

national park system monuments in the state shall be closed to the 

taking of fish and wildlife, except that . . .

(2) fishing shall be permitted by the Secretary in accordance with the 

provisions of this Act and other applicable State and Federal law.

Id. at § 1314(c)(2).

B. Analysis

There are two ways to analyze the laws and regulations regarding subsistence 

fishing use and to same degree, personal fishing use, in GLBA. One analysis 

results in a conclusion that subsistence fishing is strictly prohibited in 

GLBA, the other results in a conclusion that subsistence fishing and personal 

use fishing is allowable.

IS SUBSISTENCE FISHING CURRENTLY PRCHtBITED IN GLBA?



Recent NPS memoranda have exclusively taken the position that subsistence 

fishing is prohibited in GLBA. Indeed, this conclusion is the most readily 

apparent, although not necessarily correct.

The conclusion that subsistence use is not allowable is based upon the 

language of ANILCA's Section 203 which directs the Secretary to allow such 

uses "where specifically permitted by this Act, in national monuments and 

parks." Because Section 202(1), which created GLBA does not specifically 

permit subsistence uses it can be argued that the Secretary may not allow such 

use. Furthermore, the legislative history of the Act supports this 

conclusion. Senate Report No. 96-413 on H.R.39, the formative bill preceding 

ANILCA, stated: "Subsistence uses will be allowed within the preserve, but

not in the park." Id. at 164 (1979). The Congressional Record of November 

12, 1980 contained a similar carme'-f that "subsistence uses, sport hunting, 

sport fishing [apparently in error], and trapping are not allowed in the 

park." Id. at 10539. In addition, Section 816 states: "All national parks

and park monuments in Alaska shall be closed to the caking of wildlife except 

for subsistence uses to the extent specifically permitted by this Act."

94 Stat. 2430 (emphasis added). However, the section only references 

wildlife, not fish.

IS SUBSISTENCE FISHIN5, AND/CR PERSONAL USE FISHING, ALLOWABLE IN GLBA?

It is apparent that "subsistence/personal use" fishing was allowable within 

GLBA prior to the passage of ANILCA. The Act of 1924 authorizing the 

Secretary of Ccmmerce to regulate Alaskan fisheries also recognized and
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protected a right to take "fish for local food requirements or for use as dog 

feed," 43 Stat. 446. Nothing in the legislation creating (1925) or enlarging 

(1939) Glacier Bay National Monument specifically disallowed fishing. The 

pertinent language in the Act of 1924 remained the law of consequence until 

the Alaska Statehood Act was passed and amended in 1959 to ensure that fishing 

rights held by Indians, Eskimos, and Aleuts would be protected. S&a 72 Stat. 

339, as amended by 73 Stat. 141, 334, 6(e). Although the State of Alaska 

assumed authority for management of fisheries in 1960, the Bureau of Indian 

Affairs clarified, in its regulations, that "subsistence or personal use 

fishing rights" were granted to Indians of Alaska and would be protected. Sesa 

25 Fed. Reg. 3079; and, 25 Fed. Reg. 4864.

iIt

ANILCA did not specifically prohibit subsistence/personal use activities in 

GLBA. AS noted, the Act did state that "subsistence uses by local residents 

shall be allowed in national preserves and, where specifically permitted by 

this Act, in national monuments and parks." 94 Stat. 2371 at 9 203. Language 

creating Glacier Bay National Park did not specifically permit subsistence 

uses within the Park. Nevertheless, Section 203 also states that the 

Secretary's administration of the parks is "subject to valid existing rights." 

Id. Subsistence fishing rights are arguably valid existincr rights as 

described above.

Section 1314(c)(2) makes it clear that the taking of fish is to be permitted 

by the Secretary not only in accordance with the provisions of ANILCA, but as 

controlled by other applicable State and Federal law as well. See id. at



§ 1314. Again, as noted in the foregoing, Federal law not only allowed 

subsistence/personal use fishing in Alaskan waters but required the state to 

protect native subsistence fishing rights.

Finally, Section 1316(a) states: "Cn all public lands where the taking of

fish and wildlife is permitted in accordance with the provisions of this Act 

or other applicable State and Federal law the Secretary shall permit, subject 

to reasonable regulation to ensure compatibility, the continuance of existing 

uses . . . .  See id. at 9 1316 (emphasis added). Subsistence fishing is 

permitted by State law, and arguably protected, at least for Indians, by 

Federal law. See 43 Stat. 464; and, 73 Stat. 141. In order to ensure the 

compatibility of fishing activities and protection of park resources the NFS 

has proTulgated fishing regulations over the years. These general regulations 

have affected, but arguably never eliminated subsistence/personal use fishing 

rights in GLBA.

In passing ANILCA, Congress found and declared that*-- "The continuation of the 

opportunity for subsistence uses by rural residents of Alaska . . .  is 

essential . . . ." id. at 9 801 (i) (emphasis added). Congress also found 

that: "continuation of the opportunity for subsistence uses of resources . .

. is threatened . . . ." Id. at § 801 (3) (emphasis added). Consequently, 

Congress declared that it was necessary "to invoke its constitutional 

authority over Native affairs and its constitutional authority under the 

property clause and the carmerce clause to protect and provide the opportunity 

for continued subsistence uses on the public lands . . . .  id. at § 801(4)
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(Ttor~contlnued subsistence uses on the public lands . . . . Id. at 9 301(4) 

(emphasis added).

In light of all of the provisions and savings clauses of ANILCA regarding 

subsistence uses, the taking of fish and wildlife, and the protection of park 

areas, does it make logical sense to interpret the act to prohibit previously 

existing, legally sanctioned and protected, subsistence fishing rights in the 

waters of GLBA? Congress was obviously dedicated to protecting the 

continuance of subsistence uses. Where such uses are incanpatible with the 

protection of park resources, Congress provided the authority to restrict or 

potentially eliminate subsistence use. See Id. at § 810 and 9 815(1). where 

subsistence uses are based upon valid existing rights predating ANILCA, the 

Secretary can still limit such uses to protect park resources under the broad 

protective authority of 16 U.S.C. §9 1, la-1, and 3. Consequently, an 

interpretation of ANILCA that allows for subsistence use in GLBA is sensible 

and does not preclude protection of park resources, if necessary, even if 

restriction of subsistence uses must result.

C. Potential Actions

1. Option #1 - Prohibit subsistence and personal use fishing in GLBA 

by prarulgatlon pf regulations. Regardless of whether subsistence 

fishing in GLBA is considered statutorily prohibited or allowed by 

ANILCA, if the NPS wishes to make a prohibition enforceable it has 

been concluded that a regulation is needed. The regulation could



be literally aimed at prohibiting subsistence or personal use 

fishing, however, this might increase the likelihood of political 

reaction, or result in a battle of semantics with the Alaska 

Department of Fish and Game (ADF&G). If the regulation did 

specify a prohibition on subsistence and personal use fishing, 

those activities should be strictly defined.

As discussed, it might be more acceptable to cienerically prepare a 

new fishing regulation limiting all fishing, including fishing in 

marine waters, to use of "hook and line, with the rod or line 

being closely attended" based upon 36 CFR 2.3(d)(1). Of course, 

this would effectively eliminate carmercial fishing as well. In
I..

addition, if such a simplified prohibition were adopted, the ADF&G 

might still issue subsistence and personal use permits and 

although permittees would be limited to use of hook and line they 

would not be subject to sportfishing bag limits.

Option #2 - Allow subsistence and personal use fishing to continue 

without regulation. As aforementioned, there is a substantial 

argument that subsistence and personal use fishing is allowable in 

(Z flA . The ADF&G has issued permits for such use in 1989. If left 

unregulated, these uses would be limited by 36 CTO 2.3 and any 

applicable ADF&G regulations. Consequently, subsistence and/or 

personal use fishing could be pursued by permittees in fresh 

waters with a "hook and line" (36 CFR 2.3(d)(1)), and in marine 

waters "in accordance with State law" (36 CFR 2.3(c)).
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There is the potential for conflict over the distinction between 

fresh .and salt water zones. The State's definition could be 

accepted, or a regulation could be drawn up to define the 

difference. If the regulatory option is chosen in regard to this 

matter, it might be an issue best covered as a nation-wide 

regulatory amendment to 36 CFR 2.3.

Option #3 - Allow regulated subsistence fishing to continue, but 

eliminate personal use fishing. Again, tills option relies on a 

stance that the law allows for subsistence use. Regulations 

within 36 CFR Part 13 would need to be revised to acknowledge
I-

allowances for subsistence fishing use in GLBA and identify 

criteria for qualification for such rights. It should be noted 

that interesting possibilities for limiting subsistence use 

fishing to Native Ainericans alone exist in this particular 

circumstance.

In order to eliminate personal use fishing, regulations 

specifically prohibiting such use in marine waters would need to 

be prcnulgated. Whether regulations prohibiting personal use in 

fresh waters would be deemed necessary is questionable.

Currently, wherever the State might permit personal use fisheries 

they can exist in the parks subject only to the NPS "hook and 

line" restriction. To our knowledge, State authorized personal 

use fisheries have not posed a problem in the fresh waters of any



park area. Prohibiting personal use fishing in the fresh waters 

of GLBA. is probably not a substantive issue. Consequently, a 

regulation prohibiting salt water fishdng by any means other than 

hook and line except for subsistence, and possibly ccmnercial 

permittees, would eliminate all meaningful personal use fishing.
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Table . Southeast Alaska salmon fisheries.
Total commercial catch of salmon
i n  d i s t r i c t  114 combined f i s h e r y .

Y e a r C h in oo k Sockeye Coho P in k Chum T o t a l

1 960 2 3 6 5 9 96 8 1 461 35 19 2 7 7 1 0 9 0 1 2
1 9 61 1 2 8 2 3 127 8 5 632 4 7 93 5 3 5 1 0 3 9 1 0
1 9 6 2 2 1 6 8 8 11 7 2 12 2 32 72 522 9 7 6 1 5
1 9 6 3 5 2 7 5 5 751 1 7 6 4 6 8 2 4 7 4 9 9 9 9 2 5 5 7 2 2
1964 ' 7 1 8 6 5 380 9 1 692 1 5 6 1 8 611 1 8 0 1 6 6
1 9 6 5 3 0 56 8 257 1 3 5 2 4 2 1 8 4 7 7 1 7 7 1 ; 8 6 3 1 5
1 9 6 6 2 0 0 5 3 229 • 7 1 86 7 8746 1 2 5 6 1 0 2 1 5 1
1 9 67 2 5 7 1 4 27 11 1 1 4 8 9 2 2 0 7 2 6 2 0 7 0 1 6 3 4 2 9
1 9 68 3 2 5 0 5 124 1 7 7 2 2 0 2 6 37 5 1 1 1 2 2 3 7 3 3 6
1 9 69 3 5 9 7 3 495 1 2 6 8 8 3 37 85 8 430 2 0 1 6 3 9
1 970 1 8 1 2 3 64 96 29 8 29 69 0 5 9 9 1 4 4 7 7 4
1 9 71 1 4 9 1 3 225 1 0 2 6 8 1 3 6 13 0 3 6 7 8 1 5 7 6 2 7
1 9 72 1 4 4 2 3 204 9 4 08 7 2 7 3 3 5 4 1 1 4 1 4 0 1 6 3
1 9 73 2 3 5 9 0 293 9 6 11 7 3 9 0 2 2 4 7 0 9 1 6 3 7 3 1
1 974 2 6 9 7 9 351 3 9 73 6 3 9 488 4 4 6 2 1 6 1 0 1 6
1 9 75 1 8 8 6 5 160 1 3 64 1 9599 4 90 4 2 7 5 5
1 9 7 6 1 8 3 5 0 187 7 2 2 7 3 6511 588 9 7 9 0 9
1 9 7 7 2 1 8 4 3 1 7 05 96 46 0 5 6 2 5 8 3 6 0 5 1 7 9 8 7 1
19 78 1 9 6 2 0 894 1 9 0 0 3 9 1 2 0 8 0 9 5 7 1 0 3 3 7 0 7 2
1 9 7 9 9 2 75 1002 2 4 0 0 6 8 5 6 1 6 3 4 4 6 1 2 3 3 4 5
19 80 1 4 8 2 1 696 2 5 5 1 3 2 8 7 7 0 2 7 7 1 7 2 5 7 1
1 9 81 1 3 9 0 8 2331 94 155 1 3 4 5 1 8 2 5 2 1 2 4 7 4 3 3
1 9 82 1 6 90 0 440 1 3 2 8 5 8 8 3 52 9 828 2 3 4 5 5 5
19 83 1 8 0 1 8 2168 1 1 4 6 5 7 1 3 0 3 0 9 3 9 6 8 2 6 9 1 2 0
1964 2 3 4 3 4 3257 1 1 5 9 7 7 1 0 5 0 5 8 6024 2 5 3 7 5 0
1 9 8 5 1 5 0 8 8 3145 1 1 8 4 4 8 4 8 1 9 3 1 1 0 8 6 0 6 2 9 4 7 2
1 9 86 7 1 1 7 452 66492 1 2 48 1 2 7 5 2 8 9 29 4
1 9 8 7 1 0 4 3 7 3553 80 44 3 1 9 8 5 3 9 3 4 48 2 9 6 4 2 0
1 9 88 1 1 74 1 3287 7 5 5 0 6 1 4 3 9 9 6 1 4 9 1 8 2 4 9 4 4 8
1 9 89 1 0 99 9 1 0 480 1 9 6 0 0 3 7 1 4 4 6 1 1 0 6 3 2 9 4 2 5 7 5

A ve rage 2 1 86 8 1 2 46 1 0 0 9 6 2 8 8 27 3 3324 2 1 5 6 7 3

Combined gears: handtroll power troll
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He

1
2
3
4
5
6
7
8
9
10
11
12
13
14
I S
16
17
13
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
53

. S o u t h e a s t  A l . s s k a  s a lm o n  f i s h e r i e s .  
M e e k l y  num ber  o f  b o a t  s  o f
I n  d i s t r i c t  114 p ow e r  t r o l l  f i s h e r y .

s a lm o n

A v e r a g e
M id w e e k
D a t e 1980 1981 1982 1983

J a n .  3 0 0 0 0
J a n .  B 0 0 0 0
J a n . I S 0 0 0 2
J a n . 22 0 0 0 0
J a n . 29 0 0 0 0
F e b .  5 0 0 0 0
F e b . 12 0 0 0 0
F e b . 19 0 1 0 0
F e b . 26 0 0 0 2
H a r .  5 0 3 1 3
M a r . 12 0 0 0 0
H a r . 19 0 1 2 2
M a r . 26 1 0 1 6
A p r .  2 0 6 5 9
A p r .  9 0 7 7 10
A p r . 16 4 11 9 17
A p r . 23 17 0 0 0
A p r . 3 i 17 0 0 0
Hay  7 19 0 0 0
H ay  14 30 8 0 0
H ay  21 21 35 28 55
May 20 29 28 43 53
J u n .  4 29 29 62 49
J u n . 11 36 15 39 56
J u n . 18 26 20 24 0
J u n . 25 35 29 50 0
J u l .  2 24 1 43 9
J u l .  9 29 38 38 40
J u l . 16 22 55 47 54
J u l . 23 13 45 47 58
J u l . 30 19 54 60 49
Aug .  6 24 67 0 55
A u g . 13 9 44 118 0

A u g . 20 35 106 113 93
A u g . 27 8 161 111 102
S e p .  3 33 160 110 91
S e p . 10 20 107 83 93
S e p . 17 26 66 79 74
S e p . 24 0 29 44 27
O c t .  1 0 2 1 0
O c t .  8 0 2 10 11
O c t . 15 1 3 8 3
O c t . 22 0 1 7 3
O c t . 29 0 3 5 0
N o v .  5 1 0 4 1
N o v . 12 0 1 1 2
N o v . 19 1 1 I 1
N o v . 26 0 0 0 1
D e c .  3 0 0 0 2
D e c . 10 0 0 1 2
D e c . 17 0 0 0 0
D e c . 24 0 0 0 0

1985 1986 1987 1900 1909

0 0 0 0 0
0 0 4 3 0
0 2 1 0 1
0 1 0 2 0
4 1 2 2 0
3 3 0 1 0
0 1 0 2 0
2 0 0 0 1
1 0 1 3 0
3 0 1 2 2
3 1 1 6 1
2 7 1 5 12
9 12 10 17

17 12 3 17 27
15 7 4 9 31
18 17 7 19 0

1 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0

63 0 0 0 85
- 6 1 0 0 0 0

0 9 6 0 53
0 31 33 0 6

66 26 30 9 32
59 21 28 36 67
62 34 45 45 84
71 46 64 62 86

116 37 54 66 89
98 27 47 39 112
75 24 38 108 71

0
1 20 81 84 0

90 67 74 74 0
121 70 106 138 0
147 65 106 139 0

67 24 77 116 0
4 7 26 37 0
0 0 4 3 0
0 0 26 44 0
0 0 26 33 0
0 0 18 31 0
0 0 17 22 0
0 0 13 25 0
0 0 18 14 0
0 1 16 9 0
0 0 10 9 0
0 1 4 0 0
1 0 1 2 0
0 1 5 5 0
0 1 2 2

1984

0
0
1
1
1
0
2
3
4
8
12
6

14
23
30
1
0
0c
0
0
0

25
49
49
57

1
37
53
63
83
84
61

14
133
143
121

61
0

15
18
6
8
4
2
1
1
1
0
1
0
0



T a b l e  • S o u t h e a s t  A l a s k a  s a lm o n  f i s h e r i e s .
M e e k l y  n um ber  o f  b o a t s  o f  s a lm o n
I n  d i s t r i c t  116 p o w e r  t r o l l  f i s h e r y .

A v e r a g e
S t a t
Meek

M idw e ek
D a t e 1980 1981 1982 1983 1984

1 J a n .  3 0 0 0 0 0

2 J a n .  8 0 0 0 0 0

3 J a n .  15 0 0 0 0 0

4 J a n . J 2 0 0 0 0 1

5 J a n . 29 0 0 0 0 0

6 F e b .  5 0 0 0 0 0

7 F e b . 12 0 0 0 0 0
8 F e b . 19 0 0 0 0 !1
9 F e b . 26 0 0 0 0 0

10 M a r .  5 0 0 0 0 0

11 M a r . 12 0 0 0 5 2
12 H a r . 19 0 0 0 2 1
13 H a r . 26 0 0 0 3 0
14 A p r .  2 0 0 0 0 1
15 A p r .  9 0 0 0 0 2
16 A p r . 16 0 0 3 3 0
17 A p r . 23 2 0 0 0 0
18 A p r . 30 10 0 0 0 0
19 May 7 4 0 0 0 0
20 H ay  14 8 2 0 0 0
21 May 21 5 18 9 60 0
22 H ay  28 6 19 9 74 0
23 J u n .  4 6 19 4 46 13
24 J u n . 11 2 16 14 26 19
25 J u n . 18 3 24 2 1 10
26 J u n . 25 3 19 24 0 17
27 J u l .  2 4 0 15 0 0
28 J u l . 9 6 33 6 16 14
29 J u l . 16 0 28 30 25 29
30 J u l . 23 3 25 27 34 29
31 J u l . 30 3 66 29 53 61
32 A u g .  6 3 52 0 51 65
33 A u g . 13 12 14 76 0 52
34 A u g . 20 27 8 83 82 0
35 A u g . 27 16 70 71 129 36
36 S e p .  3 11 57 69 86 37
37 S e p . 10 5 17 35 45 32
38 S e p . 17 2 2 23 59 G
39 S e p . 24 0 1 6 23 2
40 O c t .  1 0 0 0 1 0
41 O c t .  8 0 0 0 0 0
42 O c t . 15 0 0 0 0 1
43 O c t . 22 0 0 0 0 1
44 O c t . 29 0 0 0 0 0
45 N o v .  5 0 0 0 0 0
46 N o v . 12 0 0 0 0 0
47 N o v . 19 0 0 0 0 0
48 N o v . 26 0 G 0 0 0
49 D e c .  } 0 r 0 0 0
50 P e c . 10 0 0 0 0 0
51 D e c . 17 0 0 0 0 0
52 O e c . 2 4 0 0 0 0 0

9 B 6 1987 1908 1989 M ean S t d . d e v

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 1 0
0 0 0 0 0 0
0 1 0 0 t 0
0 0 0 0 0 0
0 0 0 0 0 0
0 6 0 0 6 0
0 0 0 0 0 0
0 0 0 0 4 2
0 1 0 0 1 1
0 0 0 0 3 0
0 0 1 0 1 0
0 0 1 0 2 1
1 0 0 0 2 1
0 0 0 0 2 0
0 0 0 0 10 0
0 0 0 0 4 0
0 0 0 0 5 4
0 0 0 0 23 25
0 0 0 0 27 32
0 0 0 0 19 16
0 0 0 0 18 10
5 2 0 0 7 8

25 11 0 7 15 8
30 26 0 20 22 12
17 11 13 28 18 11
24 20 26 13 26 6
30 50 52 18 33 18
17 36 50 15 43 29
10 34 44 59 44 25

3 12 75 29 33 28
15 44 54 0 45 30
56 83 27 0 64 35
55 62 58 0 54 21
22 16 41 0 28 14

9 1 23 0 15 18
0 0 7 0 7 8
0 0 0 0 1 0
0 0 0 0 0 0
0 0 1 0 1 0
0 0 1 0 1 0
0 0 0 0 0 0
0 1 0 0 1 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

1985

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

26
32

. 0
- 0
38
36
35
63
101

77
21
0

85
48
41
12

1
0
0
0
0
0
0
0
0
0
0
0
0
0


