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1 . Attgun Paea 2 170 b ra 12 years Single
2. Chmnut H i 1 81 tone 13 years OouMe
3. Golden Gate 1 62 tons 19 years Single
4. Kam i 3 12? tons 10 year# OouMe BU
5. Keystone Canyon 3 173 tons 11 years SmgJfl
e. KHtarwtog 1 91 tons 12 years OouMe
7 Toneme 3 123 tons 11 years Double BAS

n r V e s s e l  N s m e Rating Weight Age Hull j
j s a s a :

i . Mt. Cebote 1 25 5  ions 18 years Single
2. Saint Lucta 1 25 5  tone 17 years Single
3. Seal Island 2 25 9  tons 16 years Single

> *r J*. *’*J.• « 5 ,» . . - -< w  _• i • V  ~ T  "
1. Arcc Alaska 3 188 ton3 10 years Double

' 2. Arco Anchorage 3 120 tor» 18 years Single
3. Arco California 4 189 Ions 9 years Double
4 . Arco Fairbanks 3 120 tons t5  years Single
5. Arco Independence 4 26 2  tons 12 years Single
6. Arco Juneau 3 120 tons 15 years Sir.glo
7. Arco Prudhoe Bay 2 70  tons 18 years Single
8 . Arco Sag River 3 70  tons 17 years Single
9 Arco Spirit 3 26 2  tons 12 years Single

10. Arco Texas 3 90  tons 16 yeers Single
" - V M.m** i lL V ‘

1. Eay Ridge 1 22 8  tons 11 years Single
2. Stuyvesant 1 2 2 8  tons 12 years Single

1 . . $ r  - • 7T..r " AH■ • —e
i. Chevron Anzona 3 39  tons 12 years □ouble BAS
2. Chevron Californio 3 70  tons 17 years Single
3. Chevron Colorado 3 39  tons 13 years Double BAS
4. Chevron Louisiana 3 39  tons 12 years Double BAS
5. Chevron Mississippi 3 70 Ions 17 years Single
6. Chevron Oregon 3 150 tons 19 years Double BSS
7. Chevron Washington 4 39  tons 13 years Double BAS
•J . r  ; e e v * * u * i ’ p i a - i S »•*

Cove Liberty 1 69  tons 35  years Single
2. Cove Trader 1 50  tons 30  years Single

✓ C X X O M tH lF f t N G C O *
n Exxon Baltimore 3 51 ions 29  years Single
2. Exxon Baton Rouge 3 78 tons 19 yearn Single
3. Exxon Baytown 4 58  tor.3 5 years Double
4 . Exxon Benicia 3 173 tons 10 yeers Single
5. Exxon Boston 3 51 tons 29 years Single
8. Exxon Galveston 3 27  tons 19 ye'irs Single
7. Exxon Houston 2 73 tons 25 years Single
8. Exxon Jamas town 3 4 1  tone 32  years Single
9. Exxon Lexington 3 41 tons 31 years Single
10 Exxon Long Beach 5 211 tons 2 years Single
11 Exxon New Orleans 3 72 tons 24  years Single
12. Exxon North Slope 5 173 tons 10 years Single
13. Exxon Philadelphia 3 78 tons 19 years Single
14. Exxon Princeton 3 4 3  tons 7 years Oouble
15. Exxon San Francisco 3 78 tons 20 years Single
18. Exxon Valdez 5 211 tons 3 years Single
17. Exxon Washington 3 41 tons 32  years Single
18. Exxon Yorktown 5 43  tons 8 yeers Double

i . Brooks Range 3 I 7 8 tons 11 years Smgie
2. 173 tens 11 yeers Singleinompeon paee 3

1 Reunion Single !
/ , \ ? v * y v ; ; : s i p . w & m * ?

1 Mobd Arctic 3 125 tons 17 years Single
2. Mob i Meriden 3 4 8  tone 28  years Stogie
3. Syoaeet 3 32 tons 31 years Single

1**’ ■ ■ ■» : - . ‘r't&t—. -
1. OMI Columbia 2 136 tons 15 years angle |
2. OMI Dynachem 4 51 tom 8 yeers Oouble I
m v, , • v j . j

1. Eastern Lion 4 265 tona 18 years Single
2. Northern Lion 4 2 6 5  tona 15 yeers Stogie
3. Overseas Boston 3 122 tons 15 yoars angle
4. Overseas Chicago 4 92  tona 12 years Double
5. Overseas Juneau 3 120 tons 16 years angle
6. Overseas New York 3 90  tona 12 years Double
7. Overseas Ohio 4 91 tons 12 yeras Double
8. Overseas Washington 3 91 tone 11 years Oouble
9. Southern Lion 3 285  tons 14 years Single
10. Western Lion 4 285  tone 15 years Stogie

u s
1. B.T. Alaska 2 182 tons 1 1 years Oouble
2. 8.T. San Diego 3 182 tom 11 years Doubie |

1. American Sun 3 81 tons 20 years Single
2. New York Sun 4 34  tone 8 yeers Stogie
3. Nordic Sun 5 20 tons 8 years Doubie*
4. Philadelphia Sun 5 34  tons 8 years Stogie
5. Prince William Sound 3 124 tons 13 years Double BAS
8. Texas Sun 2 53 tons 29  years Stogie
7. Tropic Sun 2 35 tons 32  years Single
8. Western Sun Stogie

. - fiO fa e .
1. Brooklyn 1 225 tons 15 years Single
2. Texaco Cattfomia 2 39  tona 35  years Stogie
3. Texaco Connecticut 1 39 tons 36  years Single
4. Texaco Florida 3 39  tons 35  years Stogie
5. Texaco Georgia 3 26 tons 25  years Single
8. Texaco Maes. 2 27 tons 26  years Stogie
7. Texaco Minnesota 3 27 tons 48 years Single
8. Texaco Montana 3 27  tona 24  years Stogie
9. Texaco New York 3 39  tons 36 years angle
10. Texaco Rhode Island 3 27 tone 25  years angle

n z Lion ot California 2 18 tons 35  years Single

t Admiralty Bay 1 81 tons 18 years Single
2. Aspen 1 82  tons 18 yeers Stogie
3. Glacier Bay 1 81 tons 19 years Single

* f ** A *■ <' t*
t. Coast Range 4 40  tons 8 years Oouoie
2. Sanainene It ~ 3 ~ 285 tona 14 years Stogie
3. Sierra Madre 5 40 tons 6 years Double
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Vatdaz Tanker Flgat
 ̂ ^  * v3er- w.«r* wwc.-r.'—

^ r o i i d t r
L a r fO *  7W b *» : 268^00 D#td Wrtgfrt Tons Eastern Uon. Southern Uon. WMtam

T a r t a r :  16,000 D aad W alflM  Ton# Uon ol California

A vara 9* Age: 18 yaera 
9 P  Newost Tanker: 2 year* Exxon Long Beact) Built 19S7

P a r e n t  D o u b k > -B o tto m «
93 tankara ara registered tor Aiaaka trade 

Typ# ot hull datlgn*
Doodle- Bottom*

Oldest Tankar: 48 years Texaco Minn.
Built 194

Bng la-Bottom*
Doutola-Bcxiom* 
and Double-Sklaa

■W.
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4  t a n k *  to a d s  o d  a t t h e  A la s k a  H a t a a  T« In V aM az .
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Bruce Blandford keep* watch In tha Coaat Guard’s radar room In Valdaz In a photo takan bafora tha Exxo n  Valdaz spill.
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Regulators: serving public or industry?

G o rd o n  Zertsecz kU rv tn  Weetherty

BySTAM JOM UOaey Nwiiicon*

I f you Cell an economist (K»l Ihe Coeil 
Guard tt«nu to have been captured by 
tha industry It u  supposed to regulate, 

he'll probably say, "Oh. sure, that's inevi­
table ."

Tha Coast Guard's record on tanker 
safety — turntnf in a w histleblow er, 
breaking promuca of ‘"ugh oversight snd 
lantrally acting as the Industry's partner 
-  is typical In government regulation, 
according to people wbo study the subject

This Is a real failure of democracy, and 
it s one that we've understood for a long, 
long time," said Peter Aranson. an Emory 
University economics professor and eapert 
on the regulatory process.

The idea that agencies like Ine Coast 
Guard serve the industries they oversee, 
not the public they represent, may shotk 
the layman. But economists and political 
scientists have long taken it for granted

The Coast Guard has plenty of company 
in Its cosiness with the industry under its 
scrutiny, according to a national computer 
database of newspaper articles, and other 
sources For example:

• According to the Washington Post, 
Nuclear Regulatory Com m ission docu­
ments alleging there were cracks in the 
(luor of a containment facility at a Lotnsi- 
ina nuclear power plant were leaked 10 
the plant's owner, apparently from the 
■ilflce of NRC Commissioner Thomas Rob- 
• ;rt*. whu later tried to destroy evidence of 
ihe leak.

A commission investigator told Con- 
.fress in 1947 he was ordered to turn over 
Isis nutes and copies uf the documents to 
Rubert*.

"I saw no reason for them to continue to 
-.-xtsl." Roberts told Cungress when asked 
ibout it "They were tom  up and thrown 

in the wastebasket
Liter, huwever. copies of the documents 

were found in the flies of Ihe company that 
owned Ihe plant. An accompanying note 
from a company vice president urged thiil 
the documents be kept confidential 
protect the source within the NRC "

• In itrtll. the Ralph Nader organisation 
-ludied the Interstate Commerce Commit 
-ion. whirls at the time set interstate 
ireight and passenger rales for truckers 
.nd railroads. Nader's group found that nf 
.1 commissioners who left the ICC be­
tween 1948 and 1907. six wound up work­
ing for the rail or highway industries.

• In Alaska, at least three people whu 
seived on the Alaska Public Utilities 
Commission — Diana Snuwden, Marvin 
Weatherly and Gordun Zerbetc -  later 
*urked fur the conglomerate thal owns 
clescum Inc. Ihe largest utility under the 
. m,mission's oversight Snowden also 
vuiKcd fur the company (hat wuuld be-

me Alusc-oni before she was appointed iu
i ic omission

'Ahile »utugh! venality - biiOcs oi
noting may nu oil at turn--, tin-

expens say the explanation for the pro-ess 
of "industry captut*" Is usually much 
simpler.

In a nutshell, tho industry pays attcn. 
tion. and the rest of us don't

An industry thinks and worries about 
its regulstor constantly, while the public 
at large doesn't think about it at all. 
unless there's a catastrophe like this 
spring's Exxon oil solll

The resson for this is that both parties 
-  the public and the industry — are 
behaving rationally. In fact. Aranson calls 
it the problem of "rational ignorance " 

Suppose, for example, the Coast Guard 
proposes to require double bottoms on oil 
tankers.

If the regulation passes, it will raise gas 
pricei a half-cent a gallon, and reduce the 
amount of oil that gets into Ihe oceans 
escn year by a small percent.ige

You -  John or Jane I) Public — may 
think ihe increase in environmental quali­
ty too modest to justify the cost and 
therefore oppose the Idea.

Or you may think just the upposite — 
that Ihe improvement in environmental 
quality is worth the cost — anil support it 

But. either way. it's ruilunal for you to 
stay Ignorant. It's not worm vnur while lo 
spend lime on the issue Youi chances of 
making a difference arc slight and ihe 
outcome probably won l aflect vmir life 
much anyway You won • tmilivt ro sii.de 
ihe issue, write the Coast Guaid ui :>silly  
at a hearing.

You certainly w ont hire an -sunuimst 
to analyte Ihe costs and benefits ol the 
regulation, or a naval .iichitccl to study 
whether double boiiums iuuld be uiisatc- 
or a law firm tu lie up the mutter m court 

Nor will you form a pulitual actiuit 
committee and hire a lobbyist tn lake- your 
case -  and your contributions tu key 
members of Congress Neither will vuu 
offer Coast Guard officials nice ullices and 
lucrative |ubs after thev retire

But suppose you're the Itmkei mdustry 
If you re rational. >uu II do all that and 
mure

Double boiiums will c-ust vuu Sn million 
. ilup, mure if they base In in put -in 
existing vessels If you espccl tu liuv IIMI 
new .tups liver tile llesl Id veal . thi-Luasl 
I.Uuld Is nbuul In lalve ..ml lilt  nv 4WIU

million You may b« able to kill or stall 
the proposal for a few hundred thousand 
dollars.

So you writ# letters and go to hearings; 
you hire economists, lobbyists, naval ar­
chitects and evary other kind of expert In 
sight: you incite friendly congressmen to 
denounce the proposal and threaten the 
agency's budget; you foment panic among 
unions whose members w ill lose jobs If oil 
shippers switch to lowsr-cost forms of 
(riniportitton.

In abort, a regulatory sgency hears 
loudly end constantly from the Industry It 
deals with, but weakly and rarely — If at 
all — from tha public whose interest It It 
theoretically out to protect.

“Given that knowledge It power, one 
can understand how an mdustry will coma 
to dominate those who regulate it. merely 
on the basts of the difference In attention 
levels." Aranson said. "Government ends 
up doing exactly what it's not supposed lo 
do and not doing what It's supposed to 
do "

Industry capture It so well-underelood 
that books have been written on It, In­
cluding at least on* that tells companies 
how to do it.

Celled "The Regulatory Gama — Strate­
gic Use of the Administrative Process," It 
was published 11 years ago by two econo­
mists. Bruce Owen and Ronald Brieutl- 
gam

"No industry offered the opportunity to 
be regulated should decline it," they coun­
sel in the book's introduction.

They then explain how th* regulatory 
process can be used to make sure thal such 
sinister forces as competition, innovation 
and government oversight don't interfere 
too much with profits.

Some samples of their advice:
•O n Information management: "Agen­

cies can be guided in the desired direction 
by making available carefully selected 
facts.''

Or. if that falls, "delay can . b« 
achieved by over-response: flooding the 
agency with more infoim.ili.m than It can 
absorb "

• o n  litigation. The delay which can be 
purchased by litigation offers an oppor­
tunity to undertake other measures to 
reduce or eliminate the costs of an eventu­
al adverse decision. . If Ihe administra­
tive process goes on long enough. It Is even 
possible to ask for a naw hearing on the 
grounds that new and more accurate In­
formation may be available."

• On delay through innovation: "A 
well-timed announcement of an innovation 
or technological breakthrough can moot a 
difficult issue which threatens tu gu 
against Ihe firm At a minimum, the terms 
of the debate may change sufficiently lo 
require to the decision process to begin 
anew ."

• On lobbying "An official contemplat­
ing • decision must be led lo mink of its 
impact hi human terms, and md in institu­
tional or uiKoiti/ritional terms Uftn-ials 
kill lit imien Ic-cc willing to hurt lung time

acquaint/vace* than corporations "
• On experts who help shape policy: "Be 

prspared whenever potaibie to coopt these 
experts. This Is moel effectively dsn* by 
Identifying tha leading experts In tech  
relevant field end hiring them as consul­
tants or advlsore. or giving them research 
grants and the like. It muat not be too 
blatant, for the experts themselves mull 
not recognise that they have loet their 
objectivity and freedom of aetloo."

• On playing on* agency egainst anoth­
er  "The most common instance of this 
occurs with respect to geographic jurisdic­
tion: slate versus federal, or ooe stste  
against another. The interests of these 
agencies often diverge, and ooe can court 
the assistance of one In dealing with 
another."

In tlma, according to the experts, the 
regulators txke on the mindset of the 
industry that they deal with.

"It's vary common to find ihe agency 
worrying about the economic baalth o f the t 
people they're regulating.'' said Bruce Ow­
en, ooe of the authors of "The Regulation 
Game."

"What II comes down to Is, they've 
simply Identified with th* industry." ha 
said.

Owen now runs his own economic con­
sulting firm In Washington. D C , but does 
not, bs said, have any clients In the oil or 
shipping industries.

Another well-documented facet of the 
regulation gam* la (he ease and frequency 
with which employees In regulatory agen­
cies tnd up worklnjg for tha industrial they 
oversee.

In th* caa* of tha Coast Guard, tha 
traffic Includes former Coait Guard Com­
mandant Jack Hayax. Before running the 
Coast Gusrd from Washington, be ran its 
Alaska district from Juneau and was in 
charge when tha tanker system was set up 
In Prince William Sound 12 years ago 
Attar th* spill, he did post-spill communi­
ty relations work tor Alyeska Pipelint 
Service Co.

The crossover from agency to industry is 
also fil  but inevitable, according to the 
experts.

"When you go to work for government 
end you become expert at regulating an 
Industry, what you do is create a certain 
valut for yourself which is very specific.' 
Owen said. "Your skills are only worth 
jomalhiog, outside the government, to inat 
particular Industry."

In Owen's view, the realities of regula­
tory polities make it unlikely the Coait 
Guard will ever, on its own. go against m e 
industry on a major issue like double 
bottoms.

Only Congress can do it, ne laid
"Big dramatic events like the Exxon 

Valdes are the focal points (or exaul) tn .i  
kind ol movement." Owen said If there 
is ever any nope of reforming ihe Coait 
Guard in Ihe ’appropriate direction, it » on Iheie .v.amine "
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was left out on a limb
By STAN JONES
Daily News reporter
•C ocyfg fX  1969 A nc/yyage Oa*v

B e r t h  o p e r a t o r  S t e v e  
E w a rd  w a s  t r o u b le d  b y  th e  
o il s l ic k s  a n d  sh e e n s  a n d  
d e a d  l i s h  a n d  b i r d s  h e  k e p t  
se e in g  a r o u n d  th e  t a n k e r  t e r ­
m in a l  in  V a ld e z , so  h e  r e ­
p o r te d  th e m  to  h is  b o s se s  a t  
A ly e s k a  P ip e l in e  S e rv ic e  C o.

T h e  y e a r  w a s  1977 a n d  th e  
te rm in a l ,  l ik e  th e  p ip e l in e  it  
s e rv e s , h a d  o n ly  b e e n  in  
o p e r a t i o n  a f e w  m o n th s .  
A ly e s k a  d id n ’t  s e e m  to  w a n t  
to  do  m u c h  a b o u t  th e  p r o b ­
lem s.

‘‘W h a t I w o u ld  s e e  w o u ld  
b e  la te  re s p o n s e  o r  n o  r e ­
s p o n se  o r  m a y b e  o n e  s u p e r ­
v i s o r  w o u ld  c o m e  d o w n ,  
lo o k  i t  o v e r , a n d  s a y ,  ‘W ell, 
gee w h iz , i f  w e  w a i t  lo n g  
e n o u g h  th e  c u r r e n t  w i l l  t a k e  
i t  a w a y ,’ ” E w a r d  s a id  in  a n  
in te r v ie w  th is  s u m m e r .

H e  f i g u r e d  th e  C o a s t  
G u a rd  w o u ld  k n o w  w h a t  to  
do  a b o u t  th e  p o l lu t io n ,  so  h e  
b u i l t  a  f ile .

“ I s t a r t e d  ta k in g  c o p ie s  o f  
th e  lo g b o o k s  w h e n  w e  w o u ld  
h a v e  a  s p i l l  o r  a  s h e e n  on  
t h e  w a t e r , "  E w a r d  s a i d .  
" T h e y  w o u ld  sh o w  th e  re ­
s p o n se  t im e  au* w h a t  th e  
r e s p o n s e  w a s  . .

W hen  E w a r d  th o u g h t  h e  
h a d  e n o u g h  in fo rm a t io n ,  h e  
w e n t  to  H o m e r  P u rd y ,  c o m ­
m a n d e r  o f  th e  C o a s t G u a r d  
s t a t i o n  in  V a ld e z ,  t u r n e d  
o v e r  40 p a g e s  o f  c o p ie s  a n d  
s a t  th r o u g h  a n  h o u r-a n d -a -  
h a l f  t a p e - r e c o r d e d  i n t e r ­
v ie w .

W h e n  E w a r d  w e n t  to  
w o rk  th e  n e x t  m o rn in g , h is  
b o ss , A ly e s k a  M a rin e  S u p e r ­
in te n d e n t  B il l  F is k e n , c a lle d  
h im  in . T h e  e v id e n c e  t h a t  
E w a rd  h a d  g iv e n  to  P u r d y

P lease  se e  A-11, EWARD

w a s  s p r e a d  o u t  o n  F i s k e n ’s 
d esk .

" Y o u r  d a y s  w i th  A ly e s k a  
a re  n u m b e r e d ,"  E w a r d  q u o t ­
ed  F is k e n  a s  s a y in g .

T h a t  d a y , E w a rd  sa y s , h e  
w as  r e a s s ig n e d  to  w h a t  h e  
d e s c r ib e s  a s  a  " m e n i a l "  
p u m p - ra a in te n a n c e  jo b .

“ T h e y  w e r e  h o p in g  i t  
w o u ld  d is c o u ra g e  m e  a n d  I  
m ig h t j u s t  w a n t  to  r e s ig n ,"  
E w a rd  s a id .

H e  d id n ’t  r e s ig n ,  b u t  w a s  
f ire d  in  N o v e m b e r  1978, a f ­
t e r  a n  a l te r c a t io n  w i th  a n  
A ly e s k a  s e c u r i ty  g u a r d  t h a t  
b o th  E w a r d  a n d  th e  c o m p a ­
n y  s a y  w a s n ’t  s e r io u s .

F is k e n  h a s  s in c e  d ie d , b u t  
P a u l  C o n n o r s ,  w h o  w a s  
w o r k i n g  i n  t h e  C o a s t  
G u a r d 's  V a ld e z  s t a t i o n  o n  
th e  d a y  E w a r d  b r o u g h t  in  
h is  e v id e n c e  a n d  w h o  s e n t  
h im  u p s ta i r s  to  s e e  P u rd y ,  
c o n f irm s  p a r t s  o f  E w a r d 's  
ac co u n t.

" I  d o  r e c a l l  th a t  w i th in  a  
d a y  o r  tw o  o f  t h a t  m e e t in g  
in  th e  o f f ic e , I  w a s  a s k e d  to  
t a k e  a r a t h e r  la rg e  e n v e lo p e  
o v e r  t o  C a p t .  F i s k e n  ( a t  
A ly e s k a )  a n d  to  m a k e  s u r e  
t h a t  I  g a v e  i t  to  h im  d i r e c t ­
l y , "  C o n n o rs  s a id  r e c e n t ly .

C o n n o rs  d id n ’t  lo o k  in  th e  
e n v e lo p e ,  b u t  h e  s a i d  i t  
c o u ld  h a v e  c o n t a in e d  t h e  
d o c u m e n ts  a n d  ta p e  r e c o rd ­
in g  o f  E w a r d ’s in te r v ie w .

" I  r e a l iz e  th e  g u y  '  - j  
l ik e  s o m e b o d y  sq u e a l ' on  
h im , a n d  th e y  p r o b a b ly  d id  
In a l l  r e a l i t y , "  C o n n o rs  s a id .  
" B u t  y o u  c a n ’t ,  b e c a u s e  
y o u ’re  th e  r e g u la to ry  a g e n ­
c y , d iv o r c e  y o u r s ^ l l  f r o m  
s e n d in g  i n f o r m a t i o n  b a c k  
a n d  f o r th  w i th  th e  p e o p le  
y o u ’re  r e g u la t in g ."

H o m e r  P u rd y , th e  C o a s t  
G u a rd  o f f ic ia l  E w a r d  s a y s  
to o k  h is  e v id e n c e , is r e t i r e d  
a n d  l iv in g  in  th e  W a sh in g ­
to n , D .C ., a r e a .  H e w o rk s  f o r  
a  c o m p a n y  th a t  m a in ta in s  
e le c tro n ic  g e a r  u n d e r  c o n ­
t r a c t  to  th e  C o a s t G u a r d .

P u r d y  s a id  in  a  r e c e n t 
I n te r v ie w  h e  d o e s n ’t  r e m e m ­
b e r  E w a r d  c o m in g  to  h is  
o f f ic e  t h a t  d a y  in  1977, o r  
f o r w a r d i n g  a n y  e v i d e n c e  
f ro m  E w a r d  to  A ly e s k a .

B u t  h e  s a id  th a t ,  i f  i t  d id  
h a p p e n ,  I t  w a s n 't  b e c a u s e  he 
w ' i  t r y in g  to  g e t a  w h is t l e ­
b lo w e r  f ire d .

“ I  w o u ld  n o t h a n g  so m e ­
b o d y  o u t  to  d r y  o n  p u r p o s e ,"  
P u r d y  s a id .  " I  p e r s o n a l ly  
r e s e n t  i h e  i n s i n u a t i o n ,  i f  
th e r e  is  o n e , t h a t  I  w a s  in  
a n y  w a y  in  c o l lu s io n  w i th  
A ly e s k a  to  go  a f t e r  t h i s  m a n  
o r  h is  jo b  o r  t h a t  I  w a s n 't  
d o in g  m y  jo b  u p  th e r e  in  
A la s k a ."

P u r d y  s a id  th e  s t a n d a r d  
a t  t h e  t im e  w a s  t h a t  a n  
a l l e g e d  p o l l u t i o n  i n c i d e n t  
d id n 't  a m o u n t  to  a  c a s e  u n ­
le s s  a n  in v e s t ig a to r  — e i th e r  
f e d e ra l  o r  s t a t e  — a c tu a l ly  
s a w  o i l  o n  th e  w a te r .

H e  s a id  h e  m ig h t  h a v e  
f o r w a r d e d  r e p o r ts  o f  p o l lu ­
t io n  to  F is k e n ,  a lo n g  w i th  a 
d e m a n d  t h a t  F is k e n  c h e .'k  
o u t t h e  a l le g a t io n s  a n d  e x ­
p la in  w h a t  w a s  g o in g  o n  a t  
th e  te r m in a l .

" I t  m a y  h a v e  b e e n  n a iv e  
o n  m y  p a r t ,  b u t  m y  g o a l ~r&s 
to  s to p  i t ,  o r  w o u ld  h a v e  
b e e n  to  s to p  i t , "  P u r d y  s a id .

A l y e s k a  s p o k e s m a n  
G e o rg e  J u r k o w ic h  s a id  c o m ­
p a n y  r e c o rd s  a n d  re c o lle c ­
t io n s  s e e m  to  c o n f irm  t h a t  
th e  C o a s t G u a r d  s e n t  o v e r  
in f o r m a t io n  o n  E w a rd .

“ T h e re  is  so m e  m e m o r y  o f 
h im  h a v i n g  g o n e  to  t h e  
C o a s t G u a r d  a n d  th e  C o a s t 
G u a r d  c o m i n g  b a c k  to  
A ly e s k a ,"  J u r k o w ic h  s a id .

E w a r d ’s  in f o r m a t io n  a p ­
p a r e n t ly  d id  n o t  le a d  to  a n y  
e n fo rc e m e n t a c tio n , a c c o rd ­
in g  to  A ly e s k a .

E w a r d  n o w  f ish e s  c o m ­
m e rc ia l ly  in  A la s k a  in  th e  
s u m m e r ,  a n d  d e a ls  in  f is h in g  
p e r m i ts  a n d  b o a ts  in  th e  
w in te r .  H e  s a id  h e  t r i e s  n o t  
to  »HtnW o f h is  e x p e r ie n c e  
w i th  P u r d y ,  A ly e s k a  a n d  th e  
C o a s t G u a r d ,  b u t  th e  m e m o ­
r ie s  a r e  s t i l l  s h a rp .

" T h e  o n e  in c id e n t  t h a t  
s t a n d s  o u t  s t r o n g  in  m y  
m in d  is  t a k in g  a l l  t h a t  in f o r ­
m a tio n  to  th e  C o a s t G u a rd  
a n d  h a v in g  i t  tu r n e d
o v e r  to  m y  b o s s ,"  E w a r d  
s a id .
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STEVE COWPER. GOVERNOR

707 A STREET, S U IT! 202 
ANCHORAGE. AK 99101 
PHONE' (907} 250-6145 
FAX: (907) 279-4307

D E P A R T M E N T  O F  A D M IN IS T R A T IO N  /

A L A S K A  O I L  S P I L L  C O M M I S S I O N

J a n u a r y  3 0 ,  1 9 9 0

W aiur 6. Pifk»r,Cn»lim «p
Eilh tr Wunnlck*. Vlc» CIWlMlUfi
M iro»r»l J.H»y#9
M lcn **iJ.H # n
JO twSund
Timothy M. Wauls
Fow a'dW tnK .Jr.

Dear Mr. Ken J o h n n o n :

D u r i n g  our p ho ne  conversation  y e s t e r d a y  you r e q u e s t e d  
a d d i t i o n a l  i n f o r m a t i o n  regarding the date of 1999 as a 
r e q u i r e m e n t  for tankers serving in the A l a s k a n  Trade be 
o p e r a t i n g  w i t h  doubl e hulls.

Th is  r e q u i r e m e n t  w a s  suggested as a p r a c t i c a l  solution 
for t i m e l y  re pl a ce me n t of tankers s e r v i n g  Alas k a g i v e n  
t he c o n s i d e r a t i o n  r.) of an a g e i n g  fleot, de c li ni ng 
t h r o u g h p u t  of the Aly e s ka  P i p e l i n e  and national 
s h i p b u i l d i n g  capacity.

T he 1999 d a t e  is an at tem pt to ensu r e the Alaskan  Oil 
T r a d e  will re ce ive a premier role in a c h i e v i n g  the 
standards; b e i n g  p r o p o se d for the n a t i o n  -- the 
c o m m i s s i o n  felt that as Alaska is the n a t i o n ' s  number 
one oil p r o d u c e r  w i t h  the hi ghest r e s o u r c e  risk it 
w o u l d  be a p p r o p r i a t e  for ta nke rs o p e r a t i n g  in A l a s ka n
w a t e r s  be a s s u r e d  a first right b a si s  for limited sh ip
b u i l d i n g  ca p ac it y .

I will be a v a i l ab l e for te le ph on e c o n f e r e n c e  if the
T r a n s p o r t a t i o n  C om mi t te e  de s ir e s until 10:00 AM,
J a n u a r y  30, 1990. My number is (90V) 250-6545.

S i n c e r e l y .

L u i i m  a r i . w i u i ; )
Technical C o o r d i n a t o r



T h e  f o l l o w i n g  i n f o r m a t i o n  w a s  t a k e n  f r o m :
An A s s e s s m e n t  o f  T a n k e r  T r a n s p o r t a t i o n  S y s t e m s  i n  C o o k  I n l e t  a n d  P r i n c e  W i l l i a m  S o u n d

P r e p a r e d  f o r :  A l a s k a  O i l  S p i l l  C o m m is s io n  

P r e p a r e d  b y :  E n g i n e e r i n g  C o m p u te r  O p t e c n o m i c s ,  I n c .

Section V.8 - Cost of Improved Tankers

Figure V - 6 illustrates the increased cost of improved tankers based on the improved 
70,000 deadweight ton Cook Inlet crude carrier and the improved 250,000 deadweight 
ton Prince William Sound crude carrier. Both of these crude carriers incorporate the 
engineering subsystems discussed within this section, with cost data verified by U.S. 
shipyards, and are governed by the following factors:

• Single ship bid from U.S. shipyard (Nov. 1989) with a 1992 delivery;
• Service speed is 14 knots;
• Designed for ice operations in Cook Inlet/Prince William Sound;
• Main propulsion - diesel engine(s); and,
• Hydraulic unit for auxiliary thruster and cargo pumps.

Figure V - 6 also shows that the construction cost of a 70,000 deadweight ton, single 
hull tanker, is approximately 85 million dollars, whereas the cost of an improved B/15 
double hull tanker (separation between the inner and outer hulls is the tanker's beam 
divided by 15), of the same deadweight, is 93 million dollars. This 8 million dollar 
increase in construction cost equates to a cost increase of 9.4 percent for the Cook 
Inlet crude carrier.

From the same graphic, it is shown that the cost of a 250,000 deadweight ton, single 
hull tanker, is approximately 175 million dollars, whereas the cost of an improved B/15 
double hull tanker, of the same deadweight, is approximately 192 million dollars. The 
computed cost increase of 17.2 million dollars equates to a cost increase of 9.8 
percent for the Prince William Sound crude carrisr.
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S h lp b u B d o rs  

C o u n c il o f 

A m e r ic a

1110 Vermont Awiu*. N W. 
MiJvnffton. D.C 20005-3SS3 
202-775-0060

January 12, 1990

Your January 9 article, "Double Bottom Doubts" presents several 
arguments for why Congress should not BiendaU. double bottoms and double 
hulls on oil tankers e n t e r i n g . U.S. ports as s. solution to preventing 
catastrophes such as the EXXON VALDEZ oil spill. Several of those 

arguments are based on incorrect facts and deserve to be clarified for 

your readers.

The article cautions Congress on rot mandating a technological 
solution when there may be more cost-effective ways to deal with the 
problem of safety. Your example of a less costly alternative is to 
require tankers to have internal vacuum pumps that could hold oil in if 
the hull of a ship is ruptured. This option would certainly be cheap, and 
in fact, is the alternative strongly endorsed b y  the oil industry. The 

question is would it be an effective alternative.

Naval architects and other experts in the field of tanker designs 
have recommended vacuum pumps as an added safety feature, but they are by 
no means being recommended as a substitute or viable alternative to a
double bottom or hull. In the case of a collision, a vacuum pump would
provide no protection in reducing or preventing a spill. Any time a tank 
is ruptured on its side, the pump could not possibly maintain air 
tightness in the tank which is how this system works. It has bean 
estimated that a vacuum pump would be affective in less than 10 percent of 
tanker accidents. By comparison, a double hull would be effective In 90 
to 96 percent of all collision incidents and 70 to 96 percent of all 
groundings. No other technology or safety feature can provide anywhere 
near the protection of a double hull.

The Coast Guard conducted an analysis following the VA.DEZ accident 
and concluded that as much as 60 percent of the oil spilled would have
been prevented if the ship hed a double bottom. That estimate is based
strictly o i actual tanks punctured. It does not take into account the 

mnount of oil from those punctured tanks which would not have been lost 
because it would have been trapped in the empty space between the two 

hulls. Although your article referred to this study, it ia troubling that 

a 60 percent reduction was treated as rno big deal". Sixty percent of 11 

million gallons is 6.6 million gallons. I doubt very seriously that 
pollution prevention of 6.6 million gallons of oil would be considered a 
little thing by the people of Alaska and elsewhere who have witnessed the 
vast destruction to Alaska's wildlife, marine life, and its coastal 
waters. A spill of 6.6 million gallons would constitute the third largest 

oil spill disaster ever in American waters I

Eight of eleven oil tanks on the EXXON VAlDEZ were punctured.



Since the Coast Guard study, naval architects and engineers have examined 
the actual ship and estimate that only three of the eleven tanks would 
have been punctured with a double bottom resulting in a 75 percent spill 
reduction. The reason for fewer tanks actually being punctured is based 

on the fact that a double bottom ship comes much harder aground which 
prevents ship movement resulting in additional tank damage after the 

initial impact. The oil industry has long argued that because a double 
bottom makes the ship ground firmer that it could cause the ship to
capsize, or sink, or at a minimum make salvage more difficult. Studies, 
and actual case analysis, by the Coast Guard and Office of Technology 
Assessment have determined Just the opposite. A  firm grounding is
beneficial in the salvage operation. Had the EXXON VALDEZ come off Bligh 
Reef, for example, it would have sunk according to the Coast Guard.

The less oil spilled and the slower the rate of discharge, the more 

time available for cleanup response. The VALDEZ lost its 11 million 
gallons of oil in five hours. If it had been a double hull ship, the 
actual oil lost would have occurred over a 12 to 24 hour time period. 
This would have allowed more time for response and would have reduced the 

overall cleanup effort by 75 percent.

The mere suggestion that mandating double hulls is premature ignoros 
the benefits of double hulls, and the long history of this issue. Former
President Jimmy Carter instructed the Coast Guard to aake double bottoms
mandatory in 1976 and to negotiate that requirement internationally. The 
International Maritime Organization, IMO, a United Nations affiliate, 
rejected the U.S. proposal because of oil industry opposition world wide. 
The same situation exists today. In 1978, the oil industry's more cost- 
e f f e c t i v e  alternative was to require segregated ballast ranks. Segregated 

ballast tanks only cover 40 percent of a ship's periphery. As the EXXON 
VALDEZ illustrated, segregated ballasts provide very little oil spill 
prevention in a grounding. In the case of a collision, they do provide 
some protection if the point of contact occurs in that 40 percent area 
where a ballast tank is located. Today, as in 1978, the oil Industry is 
arguing that there is a better, more cost-effective solution - vacuum 
pumps. Even though vacuum pumps, as I mentioned earlier, are inexpensive 
and do provide some benefit, IMO rejected them two years ago at? 

ineffective.

The Alaska Oil Spill Commission, in its December 8 report, recommends 
double hulls for tankers and. oevoral additional design upgrades such As 

auxiliary thrusters, a navigation display system, an automated cargo 
control system, and centralized bunker tanks. The Commission's analysis 

shows that with all of these features incorporated into tankers, the 
increase in capital construction cost would be ten percent. Over the 
fifteen year life of a 250,000 dwt tanker such as the VALDEZ, the 
increased capital cost would result in an increase in the cost of a gallon 

of gas at the tank of only $0,0013 or .1 percent of a penny.
This cost increase does not factor in the operational savings that 

would be realized with a double hull tanker. For example, the oil in the 
bottom of the cargo tanks on a single hull tanker cannot be pumped out for 

lack of pressure. This results in wasted cargo carrying capacity. With a 

double hull tanker, all the oil could be offloaded because the portion at 

the bottom would be drained from below in the space between the two hulls.

2



A  double hull Canker would also lower Che cosc of vassel insurance.

Tanker safety and double hulls have been studied exhaustively. The 

argument to ve/.t for the completion of yet another study by the National 
Academy of S c o n c e s  only postpones long overdue safety upgrades. Nov is 
not the time for study, but for decisive concrete action. It is 
interesting to note that the C o m i c t e e  on Tank Vessel Design, which was 
formed to do the study for the National Academy of Sciences, does not rtven 
include a shipyard representative. One would think that a pat-4i dedic.. d 
to the study of ship designs would benefit from the experience i..«d 
expertise of a shipbuilder. The psnal will, nevertheless, include at 
least two representatives from the oil industry.

Since the late 1970s, there have been no safety upgrades to oil 
tankers. This record clearly illustrates industry's lack of dedication to 
safety and its unwillingness to impose self-discipline. The only way to 
provide the maximum protection to our environment is for Congress to 
endorse the House passed version of the oil spill bill which mandates 
double bottoms and double hulls. Anything short of a legislative mandate 
will result in a less than acceptable alternative.

Sincerely,

Mr. Stanford Erickson 
General Manager 
THE JOURNAL OF COMMERCE 
110 Vail Street 

New York, NY 10005

3



Double Bottom Doubts
A ITRONO BILL TO COVER THE OOCT OF etoaaiag 

p til spots fUndi oo the verge of congreidonal p u u |« . 
Vi moot cctttroTtni&l Issue feeing the Hou»#4enate eco- 
roam oommltteo when It moots this weak Is whether 
takers entering V S .  ports should bo required to bon  
oubie bottoms and, mutually, full double hulk The need 
or greater tanker safety Is unqueetlotwd, but Congress 
book! bo wary of mandating a specific technological solo- 
ten wbon tboro may bs moro cost-effective ways to doal 
rith Um problem.

A double bottom Is a second underside on a tanker, 
spirited from the outer boll by an air spec* as much as 
• feet thick. A double hull if an upward extension of this. 
tractor* to cover Um entire kulL According to U J . Coast 
Juard studies, double hulls help keep a vesssl*i oil tanks 
stact even when its outer hull la ruptured in an accident, 
HmiwisMng the rise of oil spills and preventing many of . 
hem. i

When it approved the oil spill loglilatlon last Novem- 
m, the House provided that all tankers entering UJS, porta 
su it kave double bottoms within seven y u n  and Um 
acre-coetly double hulls within 15 years. The Senate man*' 
la ted that all new tankers be built with doable hulls, unless 
'he secretary of transportation determines that they will 
lot enhance safety, bat It Imposed no requirements on the
•Limited MOO tankers now in service around the world. '•

jM t under 600 of those tankers now have double bull#; 
42 of them operate under the U45. flag.

The debate over the merits of double bottoms is an old 
ooe. Back in 1678, the United States pushed the Interns- 
tioca] Maritime Organization, a United Nation* affiUats, to 
require all tankers to have them. When resistance from 
other countries killed that initiative, Coo frees backed off 
from requiring hem oo ships in UJS. waters, mandating 
inr*3ad that snuiler tankers have either exude oil washing 
tji. ms, which clean tanks in an environmentally safe 
manner, or segregated ballast tanks, which form a buffer 
between the cargo tanks and certain parts of the hull

As international interest in enhancing tanker safety 
h u  increased over the last decade, other nations have 
taken the lead on double hulls. Scandinavian countries are 
considering requiring all tankers entering their ports to 
have double hulls. In an effort to achieve the same end 
through economic means, Finland, at year’s end, started 
taxing single-bulled tankers calling at Its ports M cents a 
barrel, while charging double-bulled tankers only a fraction 
aa much.

Double hulls would help reduoe the aumber af spilli 
-stemming from low-impact ecddocta. But they would sot 
necessarily reduce the aumi?er of large-scale oatastrophea. 
In the case of Um Exxon Valdes, which/ spilled 11 million 
gallons ef oil despite segregated balkstu, a fell double bull 
would not have reduced the spill by more than half, aooord* 
lag to a Coast Guard analysis.

And in some cases, double hulls actually may make- 
•pills worse. Flooded double bottoms make ships more 
d* - cult to salvage. Seawater in between the hulls increases 
Instability and walgbt, which under tome drcumsUncea 
causes a ship to apsis* or link. Vaporised oil between tha 
hulls can pose a fire hazard to salvage workers’ cutting 
torches.

The limited protection double hulls afford doesn’t oome 
cheap. Installing one adds from $5 million to f)0  million to 
the |90 million cost of an average new tanker. The Coaat. 
Guard estimate the costs in the lower end of that range; 
tanker operator * figure it to be near the high sod.

Mandating double hulls is premature, because there 
may be more efficient ways of enhancing tanker safety. 
Ooe alternative la to require tankers to have internal 
vacuum pumps that could bold oil in if the hull is ruptured. 
Another lower-cost alternative is to reduce current allow­
able tanker loads by about 20% by limiting storage of oil 
above the waterline. This would reduce the Internal pres­
sure that forces oil into the water wben the hull is rup­tured.

At tbf behest of the Coast Guard, a penal of the 
National Academy of Sciences is examining tanker safety. 
The interim report, due in June, is expected to yield 
information about the relative costs and beoeflts of double 
hulls and other alternative*.

Congrees should act prejudge the results of that study 
by mandating double hulls at this time. In Um wake of the 
disastrous Exxon Valdes spill, there is good reason to 
require enhanced safety features fer ofl tankers. But Con­
gress should eUow tanker operators to adopt or develop the 
most cost-effective technology to reduce spills, rather than 
m od s ting a specific technological fir

THE JOURNAL Of COMMERCE, Tiwtdty, January 8, 1990
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KEY ENVIRONMENTAL VOTE
J a n u a r y  23, 1990

Dear Colleague:

S o o n  t h e  H o u s e  w i l l  a p p o i n t  c o n f e r e e s  for the O i l  P r e v e n t i o n #  
R e s p o n s e  L i a b i l i t y  a n d  C o m p e n s a t i o n  A a t  of 1989.

I i n t e n d  to o f f e r  a m o t i o n  to i n s t r u c t  tha c o n f a r e a a  to s t a n d  
by t h e  H o u s e 1 a e a r l i e r  v o t e  that m a n d a t e d  the d o u b le'^hull/double 
B o t t o m  requirement? on a l l  t a n k  v e s s e l s  that u s e U . S .  por t a .

It is t i m e  the United. S t a t e s  C o n g r e s s  ta k e  a atep toward® 
P R E V E N T I O N  o f  t h e e e  d e v a s t a t i n g  o i l  s p i lls. D o u b l e  h u l l s  g i v e  u s  
t h a t  m a r g L n  o f  p r e v e n t i o n  b y  aB m u c h  as 90 p e r c e n t  in c a s e s  of 
t a n k e r  g r o u n d i n g s .  A l l  o t h e r  s a f e t y  m e a s u r e s  c o m b i n e d  w i l l  not 
r e d u c e  the r i s k  of m a s s i v e  o i l  s p i l l s  as w e l l  as the d o u b l e  h u l l  
r e q u i r e m e n t .

M a n y  s t u d i e s  h a v e  b e e n  d o n e  d u r i n g  the p a s t  15 y e a r s  of d e l a y .  
T h e  f i n d i n g s  o f  the m o s t  r e c e n t  s t u d y  b y  the A l a s k a n  O i l  S p i l l  
C o m m i s s i o n  a n d  e a r l i e r  s t u d i e s  b y  the C o a a t  G u a r d  are c o n c l u s i v e  —  
d o u b l e  h u l l s  p r e v e n t  o i l  s p i l l s .

A  r e q u i r e m e n t  for d o u b l e  h u l l s  h a s  a l r e a d y  b e e n  a p p r o v e d  by 
tha H o u s e  a n d  w a s  o n l y  two v o t e s  s h o r t  o f  a p p r o v a l  in the S e n a t e .
So, I a s k  m y  c o l l e a g u e s  to j o i n  m e  in s e n d i n g  a 3 t r o n g  s i g n a l  to
the c o n f e r e e s  that t h e  H o u s e  s t a n d s  by  its p o s i t i o n  —  t h e  t i m e  to
b e g i n  i m p l e m e n t i n g  t h i s  r e q u i r e m e n t  is now, n o t  later, a n d  not
a f t e r  a n o t h e r  d i s a s t e r .  t,

For f u r t h e r  i n f o r m a t i o n #  p l e a s e  c a l l  me or Ed K r e n i k  o f  m y  
s t a f f  at X 5 5 0 3 4 .

s i n c e r e l y #  j

D E A N  A. G A L L O
M e m b e r  of C o n g r e s s



Congrtus of tfje Uniteti fttatrs
MUtMon, SC 20913 
J a n u a r y  25, 1990

□oar c o l l e a g u e :

W h e n  t h a  c o n f e - j e s  f o r  t h e  O i l  P r e v e n t i o n ,  R e s p o n s e  L i a b i l i t y  and 
C o m p e n s a t i o n  A c t  a r e  a p p o i n t e d ,  w e  p l a n to  o f f e r  a m o t i o n  to i n s t r u c t  the 
c o n f e r e e s  to i n s i s t  o n  t h e  H o u s e d  p o s i t i o n  t h a t  m a n d a t e s  t h e  d o u b l e  
h u l l / d o u b l e  b o t t o m  r e q u i r e m e n t . T h i s  v o t e  c o u l d  o c c u r  as  o a r l y  as next 
T u e s d a y .  A  v o t e  in f a v o r  of i n s t r u c t i n g  t h e  c o n f e r e e s  is a v o t e  in favor 
of d o u b l e  h u l l s / d o u b l e  b o t t o m s  a n d  a v o t e  i n  f a v o r  o f  p r o t e c t i n g  o u r  
e n v i r o n m e n t .

S i n c e  v e  d e b a t e d  t h i s  i s s u e  t w o  m o n t h s  ago, t h e  a r g u m e n t s  in favor of 
the d o u b l e  h u l l / d o u b l e  b o t t o m  r e q u i r e m e n t  h a v e  b e e n  f u r t h e r  s t r e n g t h e n e d .

F irst, t h e  A l a s k a  O i l  S p i l l  C o m m i s s i o n ' s  report, r e l e a s e d  in e a r l y  
J a n u a r y ,  s h o w s  t h a t  t h e  s i n g l e  m o s t  e f f e c t i v e  a c t i o n  t h a t  c a n  b e  t a k e n  to 
m i n i m i z e  t h e  p o t e n t i a l  f o r  a n o t h e r  V a l d e z  d i s a s t e r  is to r e q u i r e  d o u b l e  
h u l l s / d o u b l e  b o t t o m s  o n  a l l  t a n k  v e s s e l s .

S e c o n d , t h e r e  is a w i n d o w  o f  o p p o r t u n i t y  n o w  t h a t  w i l l  n o t  b e  open  
a g a i n  for m o r e  t h a n  t w o  d e c a d e s .  T h e  w o r l d  f l e e t  is aging. By  1992, m o r e  
t h a t  40% o f  t h e  c u r r e n t  w o r l d  f l e e t  w i l l  b e  m o r e  t h a n  20 y e a r s  o l d  and 
a n o t h e r  25% w i l l  b e  in t h e  15 t o  19 y e a r  o l d  range. So, a v a l u a b l e  
o p p o r t u n i t y  w i l l  be l o s t  if w e  a l l o w  t h e  r e p l a c e m e n t  of t h e  f l e e t  w i t h o u t  
d o u b l e  h u l l u / d o u b l e  b o t t o m s .

T h i r d , m a n y  a r g u e  t h a t  t h e  c o a t  w o u l d  b e  t o o  h i g h  if d o u b l e  
h u l l s / d o u b l e  b o t t o m s  w e r e  r e q u i r e d ,  w h e n  c a l c u l a t e d  o v e r  t h e  15 ye a r  
l i f e t i m e  of a tanker, t h e  c o s t  f o r  d o u b l e  h u l l s  is l e s s  t h a n  o n e  t e n t h  of 
one c e n t  p e r  g a l l o n .

L a s t l y , t h e  S e n a t e  v e r s i o n  o f  t h e  b i l l  c a l l s  f o r  y e t  a n o t h e r  study.
Thfc S e n a t e  /o t e  to  m a n d a t e  d o u b l e  h u l l s  f e l l  s h o r t  b y  o n l y  t w o  votes, 
f i f t e e n  y e a r s  ago, C o n g r e s s  d e b a t e d  t h i s  s a m e  i s s u e  a n d  w a s  g i v e n  
a s s u r a n c e s  t h a t  d o u b l e  h u l l s  w o u l d  b e  r e q u i r e d  on t a n k e r s  c a r r y i n g  A l a s k a n  
oil, b u t  a g a i n  t h e  r e g u l a t i o n s  f a i l e d  to m a n d a t e  them. W e  c a n n o t  w a i t  
a n o t h e r  f i f t e e n  years. T h e  t i m e  h a s  c o m e  to P R E V E N T  oil spills,

W e  u r g e  y o u  to  s u p p o r t  t h e  m o t i o n  t o  i n s t u c t  t h e  c o n f e r e e s ,  Again, a 
v o t e  in  f a v o r  o f  i n s t r u c t i n g  t h e  c o n f e r e e s  is a v o t e  in f a v o r  o f  d o u b l e  
h u l l s / d o u b l e  b o t t o m s  a n d  a v o t e  in f a v o r  o f  p r o t e c t i n g  o u r  e n v i r o n m e n t .

S i n c e r e l y ,

D E A N  A. G A L L O  R O B E R T  T O R R I C E L L I  S T E V E  G U N D E R S O N

J I M  M C D E R M O T T D U N C A N  H U N T E R G E O R G E  M I L L E R
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J a n u a r y  18# 1 9 9 0  
T W O  N.J. C O N G R E S S M E N  C I T E  N E W  E V I D E N C E  T H A T  T A N K E R  S P I L L  I N  N E W  
Y O R K  H A R B O R  W O U L D  BEl D E V A S T A T I N G ;  R E N E W  C A L L  F O R  S A F E T Y  H U L L S

W A S H I N G T O N  —  T w o  N e w  J e r s e y  C o n g r e s s m e n  t o d a y  r e l e a s e d  n e w

e v i d e n c e  t h a t  a  m a j o r  t a n k e r  s p i l l  in N e w  Y o r k  h a r b o r  w o u l d
*

d e v a s t a t e  t h e  eijtira b a y  area, i n c l u d i n g  t h e  H u d s o n  a n d  E a s t  

R i v e r s  w i t h i n  49 h o u r s  o f  the a c c i d e n t .
I

C o n g r e s s m e n  D e a n  G a l l o  a n d  R o b e r t  T o r r i c e l l i #  w h o  led t h ai

f i g h t  f o r  d o u b l e  h u l l e d  a n d  b o t t o m e d  v e s s e l s  d u r i n g  la s t  y e a r s '  

H o u s e  d e b a t e  o n  o i l  a p i l l  l e g i s l a t i o n ,  s a i d  t o d a y  t h a t  a c o m p u t e r  

m o d e l  d e v e l o p e d  b y  a c o n s u l t a n t  f o r  the A l a s k a  O i l  S p i l l  

C o m m i s s i o n  p r o v i d e s  g r a p h i c  p r o o f  t h a t  a t a n k e r  a c c i d e n t  w o u l d  

i m m e d i a t e l y  1« a 4  to d i s a s t e r .

" A f t e r  r e v i e w i n g  t h i s  n e w  e v i d e n c e #  as w e l l  as the f i n d i n g s  

of t h e  A l a s k a  0 | 1  S p i l l  C o m m i s s i o n ,  t h e r e  s h o u l d  b e  no d o u b t  in 

a n y o n e ' s  m i n d  t h a t  w e  m u s t  f i g h t  to k e e p  d o u b l e  h u l l  and d o u b l e  

b o t t o m  r e q u i r e m e n t s  ip t h e  o i l  s p i l l  a c t , "  s a i d  G a l l o ,  R - N J  11th.

" T h e s e  s a f e t y  m e a s u r e s  w o u l d  p r o v i d e  a s u b s t a n t i a l  m e a s u r e  

of p r o j e c t i o n  f ^ r  the e n v i r o n m e n t  s i n c e  g r o u n d i n g s  a n d  c o l l i s i o n s  

are th-a m o s t  f r e q u e n t  c a u s e s  of o i l  s p i l l s , "  s a i d  T o r r i c e l l i ,  D- 

N J  9th. " A  C o a s t  G u a r d  r e p o r t  h a s  s h o w n  t h a t  d o u b l e  b o t t o m s  a l o n e
II

w o u l d  n a v e  been, e f f e c t i v e  in 96 p e r c e n t  o f  o i l  t a n k e r  a c c i d e n t s  

s t u d i e d . "

W OSd



9 ’d 2 £ : 3 1 60/^2/01 39ya0H0N« S i S9 WOdJ

C l '25/1990 17:01 CONGRESSMAN DEAN GALLO 202 225 5034 P.02

P a g o  2 (.Vi

’In h i g h w a y  s a f e t y ,  w g  r e q u i r e  s e a t  b e l t s  to s a v e  lives.

D o u b l e  h u l l s  a n d  d o u b l e  b o t t o m s  o n  t a n k e r s  p r o v i d e  s i m i l a r  

p r o t e c t i o n  f o r  o u r  e n v i r o n m e n t , '’ s a i d  Gallo, w h o  a m e n d e d  the o i l  

s p i l l  b i l l  in t h e  H o u s e  to r e q u i r e  d o u b l e  h u l l s  o n  a l l  t a n k e r s  

w i t h i n  15 y e a r s .

"If o i l  s p i l l  l e g i s l a t i o n  is g o i n g  to w o rk, p r e v e n t i o n  m u s t  

b e  a n  i n t e g r a l  p a r t  o f  it," s a i d  T o r r i c e l l i ,  w h o  a m e n d e d  the o i l  

s p i l l  b i l l  i n  the H o u s e  to r e q u i r e  d o u b l e  b o t t o m s  w i t h i n  7 years.

" E v e n  t h e  m o s t  s o p h i s t i c a t e d  o i l  s p i l l  r e s p o n s e  e q u i p m e n t  

w o u l d  p i c k  u p  o n l y  f i v e  p e r c e n t  o f  the o i l  s p i l l e d  in  the f a st-  

m o v i n g  c u r r e n t s  o f  N e w  Y o r k  H a r b o r  a n d  other, s i m i l a r  h a r b o r s .

O n c e  the o i l  l e a k s  f r o m  t h e  t a n k e r ,  t h e  d a m a g e  is d o n e .  T h e  idea 

is to d o  a l l  we* c a n  t o  f o r e c l o s e  t h a t  p o s s i b i l i t y , "  T o r r i c e l l i  

said,

" I n  t h e  n e a r  f u t u r e ,  a C o n f e r e n c e  C o m m i t t e e  w i l l  d e c i d e  

w h e t h e r  t o  a c c e p t  o u r  r e q u i r e m e n t s ,  c o n t a i n e d  in t h e  H o u s e  bill, 

o r  g o  b a c k  t o  S e n a t e  l a n g u a g e  t h a t  c a l l s  for y e t  a n o t h e r  s t u d y  of 

t h e  q u e s t i o n .  T h a t  is w h e r e  C o n g r e s s  d r o p p e d  this q u e s t i o n  15 

y e a r s  ago. W e  h a v e  s t u d i e d  t h i s  to d e a t h .  We  c a n ’t a f f o r d  to w a i t  

u n t i l  the n i g h t m a r e  o f  a n o t h e r  t a n k e r  s p i l l  b e c o m e s  r e a l i t y ,  as 

t h i s  c o m p u t e r  m o d e l  c l e a r l y  s h o w s , "  G a l l o  said.

T h e  c o m p u t e r  m o d e l ,  d e v e l o p e d  b y  a M a r y l a n d  f i r m  w h o  

p r o v i d e d  s u p p o r t i n g  m a t e r i a l s  f o r  the r e c e n t  r e p o r t  i s s u e d  b y  the 

A l a s k a  O i l  S p i l l  C o m m i s s i o n ,  a s s u m e d  a s p i l l  the s i z e  of the 

V a l d e z  d i s a s t e r  r e s u l t i n g  f r o m  a t a n k e r  s t r i k i n g  t h e  V e r r a z a n o  

N a r r o w s  B r i d g e ,  s p i l l i n g  11 m i l l i o n  g a l l o n s  of c r u d e  oil.

' T h e  m o s t  d i s t u r b i n g  a s p e c t  o f  t h i s  m o d e l  t o  m e  is t h e  

f i n d i n g  o f  t o t a l  d e v a s t a t i o n  in l e s s  t h a n  48 hours.



b 'd  I b ^ c l  jy o e y n jH O  d "  h ^ o j

C l '2 5 > -1 9 9 0  1 7 102  CONGRESSMAN DEAN GALLO 202 225 5 0 3 4  F .0 3

» M *  3 , Y l

" N o r m a l l y ,  t h e s e  m o d e l s  a r a  b a s e d  o n  a o n e - w e e k  p r o j e c t i o n ,  

but t h e  c o n s u l t a n t  s t o p p e d  the m o d e l  b e f o r e  the 48 h o u r  p o i n t ,  

b e c a u s e  the d e v a s t a t i o n  w a s  a l r e a d y  t o t a l .  T h a t  is a f r i g h t e n i n g  

t h o u g h t ,  w h e n  y o u  c o n s i d e r  t h a t  e v e n  tha f a s t e s t  s p i l l  r e s p o n s e  

t e a m s  w o u l d  n e e d  s i x  to t w e l v e  h o u r s  to b e  f u l l y  o p e r a t i o n a l , "

G a l l o  aaid.

" T h e  c o s t  o f  r e q u i r i n g  d o u b l e  h u l l s  a n d  d o u b l e  b o t t o m s  p a l e s  

in c o m p a r i s o n  to the c o s t  of  d o i n g  w i t h o u t  th e m , "  T o r r i c e l l i  

s aid.

" A c c o r d i n g  to f i g u r e s  p r o v i d e d  in t h e  A l a s k a  O i l  S p i l l  

C o m m i s s i o n  r e p o r t ,  t h e  c o s t  of a  d o u b l e  h u l l  w o u l d  a d d  l e s s  t h a n  

a t e n t h  o f  a c e n t  to e v e r y  g a l l o n  o f  o i l  a t a n k e r  w o u l d  c a r r y  

o v e r  i t s  l i f e t i m e .  T h e  c o s t  of n o t  b u i l d i n g  d o u b l e  b o t t o m s  a n d  

d o u b l e  h u l l s ,  h o w e v e r ,  c a n  b e  s e e n  o n  t h e  s h o r e s  of P r i n c e  

W i l l i a m  S o u n d .  T h a t  is n o t  a p r i c e  the p e o p l e  o f  N e w  J e r s e y  

s h o u l d  h a v e  to p a y , "  T o r r i c e l l i  aaid.

N e w  J e r s e y ’s t o u r i s m  a n d  f i s h i n g  i n d u s t r i e s ,  w i t h  a n n u a l  

r e v e n u e s  of m o r e  t h a n  $3 b i l l i o n  w o u l d  a l s o  be d e v a s t a t e d  b y  a 

m a j o r  s p i l l ,  a c c o r d i n g  t o  the C o n g r e s s m e n .

T h e y  a l s o  i n d i c a t e d  t h a t  a r e a  r e f i n e r i e s  r e c e i v e  39 m i l l i o n  

m e t r i c  t o n s  o f  c r u d e  a n d  r e f i n e d  p e t r o l e u m  p r o d u c t s  a n n u a l l y  

v a l u e d  a t  $ 4 , 5  b i l l i o n ,  m o s t  o f  w h i c h  t r a v e l s  i n  a n d  o u t  of N e w  

Y o r k  a n d  n o r t h e r n  N e w  J e r s e y  d e e p  p o r t s .

T h e  A l a s k a  O i l  S p i l l  C o m m i s s i o n  s t r o n g l y  r e c o m m e n d e d  d o u b l e  

h u l l  a n d  d o u b l e  b o t t o m  r e q u i r e m e n t s  to p r o v i d e  a n  a d d e d  m e a s u r e  

of  s a f e t y  i n  t a n k e r  a c c i d e n t s .
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P a g e  1 , l i n e s  5 - 2 4 :

D e l e t e  a l l  m a t e r i a l  a n d  i n s e r t :

" P r o p o s i n g  a n  a m e n d m e n t  t o  t h e  C o n s t i t u ­

t i o n  o f  t h e  S t a t e  o f  A l a s k a  r e l a t i n g  t o  

r e t e n t i o n  o f  s t a t e  m a n a g e m e n t  o f  f i s h  

a n d  w i l d l i f e  a n d  o t h e r  w i l d  r e n e w a b l e  

n a t u r a l  r e s o u r c e s ;  a n d  p r o v i d i n g  f o r  a n  

e f f e c t i v e  d a t e  f c - -  t h e  a m e n d m e n t .

BE I T  RESOLVED BY THE L E G ISLA T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1 .  A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  i s  

a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

S E C T IO N  1 9 . R ETEN TIO N  OF NATURAL RESOURCES MANAGEMENT BY THE 

STA TE. N o t h i n g  i n  t h i s  c o n s t i t u t i o n  p r o h i D i t s  t h e  l e g i s l a t u r e  f r o m

e n a c t i n g  l a w s  r e l a t i n g  t o  s u b s i s t e n c e  u s e s  o f  f i s h  a n d  w i l d l i f e  a n d  

o t h e r  w i l d  r e n e w a b l e  n a t u r a l  r e s o u r c e s  t h a t  a r e  c o n s i s t e n t  w i t h  v a l i d  

f e d e r a l  l a w s  i n  o r d e r  t o  r e t a i n  m a n a g e m e n t  a u t h o r i t y  o v e r  t h o s e

r e s o u r c e s  b y  t h e  S t a t e .

* S e c .  2 .  T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  s h a l l  b e  p l a c e d  

b e f o r e  t h e  v o t e r s  o f  t h e  s t a t e  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  i n  c o n f o r m i t y  

w i t h  a r t .  X I I I ,  s e c .  1 ,  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  A l a s k a ,  a n d  t h e  e l e c ­

t i o n  l a w s  o f  t h e  s t a t e .

* S e c .  3 .  T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n  i s  e f f e c t i v e  im m e­

d i a t e l y  u p o n  c e r t i f i c a t i o n  o f  t h e  e l e c t i o n  r e t u r n s  b y  t h e  l i e u t e n a n t  g o v e r ­

n o r . "

P. O. Box 763 B e t h e l . A l a s k a  99559 (907) 543-3543
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SUBJECT:

TO:

FROM:

Sectio nal s u m m a r y  of House J o i n t  R e s o l u­
tion 74; P r o p o s i n g  an am endment to the 
C o n s t i t u t i o n  of the State of A l a s k a  relating 
to a p r e f e r e n c e  for s u b s i s t e n c e  use of fish 
and w i l d l i f e  and s t a t e - o w n e d  renewable 
n a t u r a l  resources

R e p r e s e n t a t i v e  G e o r g e  Jacko

G e o r g e  U t e r m o h l e ^ ! ^
L e g i s l a t i v e  Counsel

This m e m o r a n d u m  is a sectio nal s u m m a r y  of HJR 74, req uested 
b y  A le xis M i l l e r  o f  your  staff.

A  s u mmary or analysi s of a r e s o l u t i o n  is not a n  authorita« 
tive i n t e r p r e t a t i o n  of the resolution. The r e s o l u t i o n  i t­
self is the best statement of its contents.

Section 1 of the r e s o l u t i o n  amends the Natural Resources 
Article, A r t i c l e  VIII, of the C o n s t i t u t i o n  of the State of 
A l a s k a  b y  adding a n e w  s e ction entitled: Sub sistence U s e  of 
R e n e w a b l e  Natural Resources.

The first sentence of the a m e n dmen t authorizes the l e g i s l a­
ture to p r o vide  that s u b s i s t e n c e  use of fish a n d  w i l d l i f e  
and s t a t e - o w n e d  r e n e w a b l e  n a t u r a l  re sources is p r e f e r r e d  
over o t h e r  uses.

T he s e c o n d  sentence of the a m e n dment provides that the power 
of the l egis lature to a l l o c a t e  access to renewable natural 
r e s o urces  for subs is t e n c e  uses on the basis of certain c r i­
teria is not c o n s t r a i n e d  by other provis ions o f  the A l a s k a  
Constitution. The l egislature is s pecif i c a l l y  a u t h o r i z e d  to 
alloca te access to r e n e w a b l e  n a t u ral resources for s u b s i s­
tence use s on the basis of local residency, c u s t o m a r y  or 
t r a d i t i o n a l  use of the resources, or d ependenc e on the 
r e s o urces for food and other purposes. The legislature may 
a l l ocate access to r e n e wable natural resources for s u b s i s­
tence use on the basis of c r i t e r i a  o t h e r  than those listed,
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but an a l l o c a t i o n  s y s t e m  u t i l i z i n g  other c r i te ria must be 
consistent w i t h  other p rovisions  of the A l a s k a  Constitution.

In r egard to rene wable n a tur al resources, other than fish 
and wildlife, the amendment applies only to those resources 
o wned by the state. Unlike fish and w i l d l i f e  w h i c h  the 
state man ages w h e r e v e r  they are found in the state (unless 
p r e e m p t e d  by the federal g o v e r n m e n t ) , the state m a y  not m a n­
date a pref er e n c e  for s ubsistence  use of other renewable 
n a tural resources o wned by the federal g o v e r n m e n t  or by p r i­
vate persons.

S e c t i o n  2 of the r e s o l u t i o n  provid es that this amendment 
shall be p l a c e d  on the b allo t at the next g e n e r a l  e l e ct ion 
for accept a n c e  or r e j e c t i o n  b y  the voters of the state.

G U : p l
W K P 1 / 0 7 6



1

2

3
l>

5

6

7

8

9

10
1112
13
14
15

16

17

18
19

2021
22
23

24

25

26

27

28

29

I n t r o d u c e d :  3 / 2 / 9 0
R e f e r r e d :  R e s o u r c e s ,  and J u d i c i a r y

go00450h

BY  THE RU LES COM M ITTEE BY REQ U EST OF THE GOVERNOR 

IN T H E  H O U S E

H O U S E  J O I N T  R E S O L U T I O N  NO. 88 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  an a m e n d m e n t  to the C o n s t i­

t u t i o n  of the S t a t e  of A l a s k a  r e l a t i n g

to s u b s i s t e n c e  use s  of  f i s h  a nd w i l d l i f e  

by r u r a l  re s i d e n t s .

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  of  t he S t ate of A l a s k a ,  j.s 

a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  19. S U B S I S T E N C E  U S E S  OF  F I S H  A N D  W I L DLIFE. N o t h i n g  in 

this c o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  f r o m  l i m i t i n g  the t a k i n g  

of f i s h  a n d  w i l d l i f e  f or s u b s i s t e n c e  u s e s  to r u r a l  r e s i d e n t s ,  «snd f r o m  

p r o v i d i n g  f o r  the a l l o c a t i o n  of that t a k i n g  a m o n g  r u r a l  r e s i d e n t s  o n  

the b a s i s  of local or c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  

r e s o u r c e s ,  a n d  c u s t o m a r y  and d i r e c t  d e p e n d e n c e  on  a fis h  or w i l d l i f e  

p o p u l a t i o n  as the m a i n s t a y  of l i v e l i h o o d .

* Sec. 2. T h e  i n tent of the a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n  is to

v a l i d a t e ,  r a t i f y ,  and r e i n s t a t e  a n y  p r o v i s i o n s  of the n e w  s t a t u t e s  and

a m e n d m e n t s  e n a c t e d  by ch. 52, S LA 1986, and of anv r e g u l a t i o n s  a d o p t e d  

u n d e r  those s t a t u t e s  a n d  a m e n d m e n t s ,  w h i c h  o t h e r w i s e  m i g h t  h ave to be 

d e c l a r e d  i n v a l i d  u n d e r  t he A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in M c D o w e l l  v. 

S t a t e . 785 P . 2d 1 ( A l a s k a  1989), a n d  to e x p l i c i t l y  r e v e r s e  the e f f e c t  of 

the M c D o w e l l  d e c i s i o n  as to t h ose p r o v i s i o n s  a n d  r e g u l a t i o n s .

* Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n ,  a nd t h e  i n tent of 

the a m e n d m e n t  as set out in this r e s o l u t i o n ,  s h a l l  be p l a c e d  b e f o r e  the 

v o t e r s  of the s t a t e  as on e  b a l l o t  p r o p o s i t i o n  at the n ext g e n e r a l  e l e c t i o n  

in c o n f o r m i t y  w i t h  art. X I II, sec. 1, C o n s t i t u t i o n  of the S t a t e  of A l a s k a ,

HJR088A -1 - HJR 88
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S T E V E  C O W P  E R

I-

S  t  a  t  k  o f  A l a s k a

o f f i c e  o f  t h e  g o v e r n o r  

J  r  N 15 A c

M a r c h  2, 1990

T h e  H o n o r a b l e  Sam C o t t e n  
S p e a k e r  of  the H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

D e a r  Mr. Sp e a k e r :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a j o i n t  r e s o l u t i o n  p r o p o s i n g  
a n  a m e n d m e n t  to the A l a s k a  C o n s t i t u t i o n  to g i v e  r u r a l
r e s i d e n t s  a p r i o r i t y  for s u b s i s t e n c e  uses o f  fish a n d  
w i l d l i f e .

In T i t l e  V I I I  of  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s
C o n s e r v a t i o n  A c t  ("ANd'LCA") , P.L. 96-4 8 7 ,  94 Stat. 2371 ,
2 4 2 2  (1980), the U n i t e d  S t a t e s  C o n g r e s s  e s t a b l i s h e d  a
p r i o r i t y  for s u b s i s t e n c e  u s e s  o f  fish and w i l d l i f e  by  r u r a l  
r e s i d e n t s  o n  f e d e r a l  land, a n d  p r o v i d e d  th a t  t h e  p r i o r i t y  
w o u l d  be i m p l e m e n t e d  b y  t h e  s e c r e t a r i e s  of i n t e r i o r  and 
a g r i c u l t u r e  u n l e s s  the s t a t e  e n a c t e d  l e g i s l a t i o n  a f f c r d i n g  
t h e  same p r i o r i t y .  In ch. 52, S L A  198 5 , the l e g i s l a t u r e
g a v e  r u r a l  r e s i d e n t s  a p r i o r i t y  for s u b s i s t e n c e  u s e s  o f  fi s h  
a n d  w i l d l i f e .  T h e  l e g i s l a t u r e  e n a c t e d  ch. 52, in part, to 
p r e v e n t  a f e d e r a l  t a k e o v e r  o f  fish a n d  w i l d l i f e  m a n a g e m e n t  
o n  f e d e r a l  land, a n  a c t i o n  w i t h  w h i c h  I w h o l e h e a r t e d l y  
a g r e e .

I n  M c D o w e l l  v. S t a t e , 785 P . 2d 1 (1989), h o w e v e r ,  the A l a s k a  
S u p r e m e  C o u r t  h e l d  t h a t  a s u b s i s t e n c e  p r i o r i t y  for r u r a l  
r e s i d e n t s  v i o l a t e s  t h e  A l a s k a  C o n s t i t u t i o n .  T h i s  r a i s e s  t h e  
d i s t i n c t  p o s s i b i l i t y  th a t  t h e  s t a t e  w i l l  lose m a n a g e m e n t  of 
f i s h  a n d  w i l d l i f e  o n  f e d e r a l  la n d  and, c o n c e i v a b l y ,  s t a t e­
wide. S u c h  a r e s u l t  is s i m p l y  u n a c c e p t a b l e .  It a l s o  m e a n s  
t h a t  the s t ate m i g h t  find it d i f f i c u l t ,  if not .impossible, 
to e n s u r e  that r u r a l  r e s i d e n t s  m o s t  r e l i a n t  o.a fish <'ind
w i l d l i f e  h a v e  the n e c e s s a r y  o p p o r t u n i t i e s  to t a k e  t h o s e  
r e s o u r c e s  w h e n  needed.

S e c t i o n  one of the j o i n t  r e s o l u t i o n  w o u l d  add a .new s e c t i o n  
to art, V I I I  of the A l a s k a  C o n s t i t u t i o n  to e n s u r e  that the 
c o n s t i t u t i o n  d o e s  n o t  p r o h i b i t  (1) a s u b s i s t e n c e  p r i o r i t y
for r ural r e s i d e n t s ,  and (2) the a l l o c a t i o n  o f  fish a n d
w i l d l i f e  for s u b s i s t e n c e  u s e s  on the b asis o f  local or
c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s ,
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and cus tomary  and d i r e c t  dependence on a f i s h  o r  game 
p o p u l a t i o n  as a ma ins tay  o f  l i v e l i h o o d .  T h is  would g i v e  the  
l e g i s l a t u r e  c l e a r  c o n s t i t u t i o n a l  a u t h o r i t y  to  en ac t  laws 
t h a t  a r e  c o n s i s t e n t  w i th  the  s u b s i s t e n c e  p r o v i s i o n s  o f  
ANILCA.
S e c t i o n  2 o f  the  j o i n t  r e s o l u t i o n  would v a l i d a t e ,  r a t i f y ,  
and r e i n s t a t e  th o se  p r o v i s i o n s  enac ted  by c h .  5 2 ,  SLA 1986 ,  
h e ld  i n v a l i d  by the A la sk a  Supreme Cou r t  i n  th e  McDowell 
d e c i s i o n .  W h i le  the  c o u r t  d e c l a r e d  t h a t  th o se  p r o v i s i o n s  
were i n c o n s i s t e n t  w i th  th e  c o n s t i t u t i o n  as i t  r e ad  a t  the  
t ime o f  the  d e c i s i o n ,  th ey  have no t  been r e p e a le d  by the  
l e g i s l a t u r e  no r  d e c l a r e d  v o id  i n  a f i n a l  c o u r t  judgment .  
( I n  any e v e n t ,  w h i l e  t h e r e  i s  a p re sump t ion  t h a t  a 
c o n s t i t u t i o n a l  amendment i s  no t  r e t r o s p e c t i v e ,  case  law from 
t h i s  and o t h e r  j u r i s d i c t i o n s  makes c l e a r  t h a t  an amendment 
w i l l  have r e t r o a c t i v e  e f f e c t  i f  such an i n t e n t  i s  c l e a r l y  
e xp re s s e  as h e r e .  See Mathews v .  Q u in t o n , 362 P . 2d , 9 32 ,  
938 —  939 [A la ska  1 9 6 1 ] . )  By r e i n s t a t i n g  and r a t i f y i n g  th e  
p r o v i s i o n s  o f  the  1986 law , the s t a t e  would be back i n  the  
same p o s i t i o n  i t  was in  b e f o r e  the  McDowel l d e c i s i o n ,  bu t  
w i th  th e  c e r t a i n t y  t h a t  th e  p r o v i s i o n s  o f  th e  1986 law a r e  
c o n s t i t u t i o n a l .
S e c t i o n  3 o f  the  j o i n t  r e s o l u t i o n  i s ,  e s s e n t i a l l y ,  the  
s t a n d a rd  language d i r e c t i n g  the l i e u t e n a n t  g o v e rn o r  t o  p la c e  
th e  p roposed  c o n s t i t u t i o n a l  amendment, i n c l u d i n g  the  
s ta tem en t  o f  in tended  e f f e c t ,  b e f o r e  the v o t e r s  i n  a s i n g l e  
b a l l o t  p r o p o s i t i o n  a t  the  n e x t  g e n e r a l  e l e c t i o n .
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COWPER,INTRODUCES SUBSISTENCE CONSTITUTIONAL AMENDMENT

JUNEAU-Gov. Steve Cowper today is introducing a joint resolution in both 

houses of tha state legislature that would give rural Alaska residents a priority for 

subsistence uses of fish and wildlife.

"Hie resolution would amend the state constitution to authorize a subsistence 

priority for rural residents. In determining subsistence eligibility, the amendment would 

allow the state to consider where a person lives, what the availability of alternative 

resources is, and whether subsistence is the customary and primary livelihood of 

people in the area.

"We've considered a whole gamut of options, from completely restructuring 

our fish and game management system to challenging federal subsistence law in 

court," Cowper said. "We've concluded that a constitutional amendment is the only 

practical w we can guarantee that Alaskans who depend on a subsistence way of 

life won't be deprived of access to fish and game."

The resolution must pass by a two-thirds majority vote in both the House and 

Senate before appearing on November's general election ballot for voter apf»r«*-3l.

In 1980, Congress passed the Alaska National Interest Lands Conservation 

Act (ANILCA) mandating a priority for subsistence uses of fish and wildlife on federal 

lands by rural residents. ANILCA also set out that the federal government would take 

over management of fish and game resources on federal lands in Alaska if the state 

did not pass similar legislation giving rural residents subsistence priority.

-MORE- 5
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In 1986, Alaska’s legislature passed subsistence legislation giving rural 

residents preference when resources are scarce, thus preventing a federal takeover of 

fish and wildlife management on federal lands in Alaska.

Last December, in McDowell v. State, the Alaska Supreme Court declared 

that law unconstitutional, thereby jeopardizing the state's authority to manage fish and 

wildlife on federal lands and perhaps throughout the state. That ruling also would 

make it difficult, if not impossible, for the state to ensure that Alaskans who depend on 

fish and wildlife the most have the necessary opportunity to take those resources.

"Although we've asked the Supreme Court to reconsider its ruling on 

subsistence, it's unlikely the court will reverse itself," Cowper said. "The current 

subsistence situation is unacceptable. Alaska has to be able to manage its own fish 

and wildlife resources. Otherwise, the federal government would be making decisions 

about the allocation of our resources and how people here should live their lives.

Alaskans know what's best for Alaskans and I believe we need to stand together to 

protect our citizens' rights through a constitutional amendment."

The joint resolution introduced today would add a new section to Article VIII of 

the state constitution ensuring that the constitution does not prohibit:

• a subsistence priority for rural residents: and

* the allocation of fish and wildlife for subsistence uses on the basis of local or 

community residence, availability of alternative resources, and customary and direct 

dependence on a fish or game population as a mainstay of livelihood.

In addition, the resolution would reinstate the provisions of the 1986 

subsistence law ruled unconstitutional by the state Supreme Court in December. That 

would put subsistence back in the same position it was before the Supreme Court 

decision in the McDowell case. The resolution also directs the lieutenant governor to 

place the proposed constitutional amendment before voters in November's general 

election.

Last month, the Alaska Federation of Natives adopted a policy position 

supporting a similar constitutional amendment giving subsistence preference to rural 

residents.
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A  CONSTITUTIONAL AMENDMENT ESTABLISHING 
A SUBSISTENCE PRIORITY FOR RURAL ALASKANS

Position paper prepared by 
Alaska Department of Fish and Game

and
Alaska Department of Law 

March 7, 1990

I. The problem

On December 22, 1989 the Alaska Supreme Court issued a
decision in McDowell v. State that the rural preference in the 
state subsistence law was unconstitutional. This ruling makes it 
constitutionally impossible for Alaska to enact a law consistent 
with Title VIII of the Alaska National Interest Lands conservation 
Act (ANILCA). That section makes federal officials responsible for 
providing a preference for subsistence uses of fish and wildlife 
b y  rural residents on federal public lands unless, in laws of 
general applicability, the state provides for such uses.

Without a solution to the problem created b y  the McDowell 
decision, management of fish and wildlife will be conducted both 
by the federal and the state governments. This will undoubtedly 
lead to conflicts over the allowable use*!- of fish and wildlife and 
take many of the decisions out of the hands of Alaskans and give 
them to the federal government. The state was granted a stay by 
the Supreme court until July 1 with respect to existing regulations 
only.

II. objectives to b ^  achieved in any solution

We believe that any solution must meet the following 
o b j e c t i v e s :

The state must retain its traditional role as manager of the 
fish and wildlife resources in Alaska in order to ensure the 
continued health and viability of those resources, as well as to 
make sure management of the resources is responsive to the needs 
of Alaskans.

There should be a priority for subsistence uses of fish and 
wildlife b y  those Alaskans who most rely on such uses, the 
majority of whom live in rural areas of the state.

The greatest certainty and predictability must b e  given to all 
fish and wildlife users, requiring that potential management 
conflicts between state and federal management agencies be 
minimized.
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I I I .  Review  p ro c e s s
In the two months since the ruling, the administration has 

received comments from a wide range of interested and affected 
Alaskans, reviewed a number of recommended solutions, and met with 
a variety of user groups including Alaska Native organizations, 
commercial fishing organizations, and sportsmen and outdoor groups. 
Since allocation of Alaska's fish and wildlife resources touches 
nearly everyone in the state, the administration has kept an open 
mind in reviewing all proposed solutions. For that reason, a great 
deal of time has been spent in reviewing the legal parameters of 
the court ruling and all such proposals.

I V . Options auqqe :ed

* Ask the Alaska Supreme Court to reconsider its decision in 
M c D o w e l l .

The state requested a rehearing of the supreme court's 
decision, arguing that the court overlooked or misconceived several 
legal principles and material facts. That request for rehearing 
has been denied.

* Amend the Alaska Constitution to authorize a subsistence 
priority for rural residents.

since this is the preferred option chosen by Governor Cowper, 
it will be discussed in more detail in sections V  and VI of this 
paper.

* Amend ANILCA to eliminate the federal subsistence priority 
for rural residents.

The administration rejected this approach primarily because 
it does not have the support of either thf Alaska Congressional 
delegation or the Alaska Native community, , oth of which would be 
essential for any amendment to pass Congre/, j. ANILCA was crafted 
as a compromise which balanced a number competing interests. 
Amending it would require an agreement among the state, the Alaska 
Native community, and the Alaska Congressional delegation at the 
v e r y  minimum. In addition, in the 19''8 subsistence statute, 
throughout the ANILCA legislative process, in the 1982 statewide 
ballot referendum, and in the 1986 subsistence statute the state 
has continually supported A subsistence priority FOR rural 
r e s i d e n t s .

* Amend ANILCA to preempt state law as necessary to grant 
rural residents a subsistence priority statewide.



Under this scenario, we would aslc Congress to apply the 
supremacy clause and require the state to give rural residents a 
subsistence priority statewide, despite the constitutional problems 
addressed by the Alaska Supreme Court in McDowell. Because of 
state sovereignty principles, this was not considered to be an 
option that the state should willingly support, without state 
support, it is probably not politically attainable.

* Amend state law to provide a subsistence priority to state 
residents most dependent on fish and wildlife, as determined 
through some kind of Individualized permitting system, and then 
amend ANILCA to conform to the state law.

This option was initially suggested b y  Governor Cowper early 
in the debate on how to resolve the dilemma posed b y  the supreme 
court's ruling. State officials went to great lengths to attempt 
to develop a system that would be consistent w i t h  the state 
constitution. The tentative proposal was for a three-member 
Subsistence Commission with powers and authorities similar to the 
Commercial Fisheries Entry Commission to determine who was a 
"subsistence user," using a set of criteria for making those 
determinations. This option was eventually rejected because 1) it 
would be extremely burdensome and intrusive on those Alaskans it 
was intended to protect; 2) it would create a large, cumbersome 
bureaucracy with a cost of many millions of dollars a year; 3) it 
was estimated that at least 100,000 individual determinations would 
need to be made, all of them subject to appeals and litigation; 4) 
it would require a minimum of three to four years to establish such 
a system and make the initial determinations; and 5) there was a 
serious question whether such a system would be consistent with the 
A la sk a  Constitution as interpreted in M c D o w e l l .

In addition, this approach would still result in state law 
being inconsistent with the subsistence preference provisions of 
ANILCA, in the absence of an amendment to ANILCA, already 
determined to be unattainable. This create an unacceptable risk 
of a federal takeover of fish and wildlife management.

* Interpret section 804 of ANI L C A  as preempting state law on 
federal lands (as those m a y  ultimately be defined b y  the courts), 
with implementation carried out b y  state officials.

State and federal attorneys agree that Congress intended the 
ANILCA subsistence p r i o r i t y  for rural residents to apply on federal 
lands and to preempt conflicting state laws. A legal argument can 
be made that, under the supremacy clause of the Uni t e d  States 
Constitution, state officials can implement the ANILCA subsistence 
priority b y  rural residents on federal lands directly under ANILCA. 
On the other hand, it can be argued that state officials are bound 
b y  the state constitution and cannot implement a conflicting 
federal law.



Another uncertainty is the geographic scope of the ANILCA 
preference. "Public lands" are defined as "land situated in Alaska 
which, after the date of enactment of this Act, are Federal lands, 
except [valid state and Native corporation selections]." "Federal 
land" is defined as "lands the title to which is in the United 
States after the date of enactment of this Act." "Land" is defined 
as "lands, waters, and interests therein."

The possible geographic scope of the ANILCA preference under 
these definitions ranges from "narrow" (wildlife only when they are 
physically present on federal land, and fish only when in non- 
navigable waters on federal land) to "broad" (wildlife throughout 
their migratory range, even when not on federal land, and fish 
wherever they are in any waters of the state, including the 
territorial sea).

This option is not the preferred option for reasons in 
addition to the uncertainty over the geographical scope of ANILCA. 
Since the state would be acting under federal, as opposed to state 
authority, there would undoubtedly be litigation challenging the 
ability of the state to proceed directly under ANILCA. The more 
direct avenue is to amend the state constitution to a l l o w  state 
agencies to act directly under state law. However, the preemption 
option may provide a fallback position if the constitutional 
amendment fails.

* Seek cooperative agreements with the Secretaries of Interior 
and Agriculture under which the ANILCA priority would b e  imple­
mented b y  them, perhaps only through closure authority to avoid 
dual management of the resource.

It is clear that a failure by the state to g i v e  rural 
residents a subsistence priority, something which McDowell n o w  says 
is impossible under the state constitution, would result in a 
federal takeover of fish and game management for subsistence uses 
on federal public lands. The Secretary of the Interior has made 
it clear he wishes to see the state resolve this issue in order to 
bring us into compliance wi'uh the provisions of ANILCA. O n e  former 
Interior Department official believes that the Secretaries' 
authorities to implement a subsistence priority for rural residents 
on federal lands is limited under ANIL C A  to their authority to 
close the lands to the taking of fish and wildlife until the 
priority i s  satisfied. However, current Department of the Interior 
officials have also made it clear that they believe their authority 
to be much more expansive than mere closure authority.

This is an option that, of necessity, is being discussed with 
federal officials both for the time period between July 1 and the 
effective date of a constitutional amendment, and in the event an 
amendment does not pass the Legislature or the voters. Beca u s e  it
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easily could result in a federal takeover of fish and wildlife 
management however, it is not the preferred option.

* Use current management tools -- seasons, bag limits, same- 
day (or even two-day) airborne prohibitions, etc. —  creatively to 
benefit those most dependent on fish and wildlife.

Some people point to the fact that prior to the state's 1978 
statute giving subsistence uses a priority, the Boards of Fisheries 
and Game had the authority to provide for subsistence uses using 
the traditional regulatory tools of methods and means. T h e y  argue 
that in order to make the state approach consistent with ANILCA, 
these traditional regulatory tools could be employed to explicitly 
favor rural residents. Any direct attempt by the boards to 
implement such a priority through regulations would be subject to 
the same constitutional challenge as the rural preference struck 
down in M c D o w e l l . In addition, ANILCA only stays the federal 
responsibility for providing the subsistence priority b y  rural 
residents on federal lands if the state has, in laws of general 
applicability, the same definition of and priority for subsistence 
as the federal law. simply using traditional management tools 
would not satisfy that requirement of ANILCA, again running the 
risk of a federal takeover.

k
* Challenge the A N I L C A  subsistence priority for rural 

residents and/or Congress' power to require such a priority on 
constitutional grounds. *

The administration does not support this option p r i marily 
because we support the rural subsistence preference contained in 
ANILCA and believe an attempt to challenge that priority is not 
warranted, such a challenge would probably be based on the grounds 
that the ANILCA priority violates 1) equal protection, applicable 
to federal statutes under the due process clause of the Fifth 
Amendment to the United States Constitution, and 2) the statehood 
compact. With respect to the first argument, the federal c o n s t i t u­
tion has a much more deferential equal protection test than the 
Alaska Constitution, and the state is not considered to h a v e  very 
strong legal arguments. With respect to the second argument, a 
unanimous Unit e d  States supreme court ruled in 1976 that the 
federal government has t h e  constitutional authority to regulate 
fish and wildlife on federal lands.

* Amend the Alaska Constitution to authorize a subsistence 
priority for Alaska Natives.

Although many of the rural residents who most rely on fish and 
wildlife for their economic and cultural well-being are Alaska 
Natives, there are also m a n y  non-Native rural residents who depend 
on the same fish and wildlife. The administration does not support
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a Native o n l y  preference. Further, such-a priority would not be 
consistent with ANILCA.

* Amend ANILCA to authorize a subsistence preference for 
Alaska N a t i v e s .

The same position as above applies to this option.

V. The administration'a preferred approach

in M c D o w e l l , the Alaska Supreme Court struck down the state's 
subsistence priority for rural residents because it violated 
article VIII of the Alaska Constitution. It did not rely on any 
provisions of the federal constitution in striking down the 
subsistence priority for rural residents. Accordingly, the Alaska 
Constitution can be amended to make constitutional the subsistence 
priority by rural residents struck down in M c D o w e l l .

Amending the state constitution is the cleanest way to allow 
the state to again be consistent with ANIL C A  and provide a 
subsistence priority by rural residents, such an amendment wo u l d  
ensure that the state would retain management of fish and wildlife 
on federal land, a goal which played a major role in the statehood 
movement. In addition, it would permit the state to ensure that 
rural residents most reliant on fish and wildlife have the 
necessary opportunities to take those resources when needed. The 
state has attempted to do so for more than 10 years now, only to 
be stymied b y  one court decision after another. By authorizing a 
subsistence priority for rural residents in the Alaska Constitu­
tion, the state would have clear authority to finally implement 
what has been state policy for more than a decade.

V I . Further Discussion and Considerations

A. The amendment and its effect

The governor has proposed a constitutional amendment 
which would authorize the limitation of subsistence uses of fish 
and wildlife to rural residents. such uses already can be the 
subject of a priority under the current article VIII, section 4, 
which authorizes "preferences among beneficial uses." The proposed 
section 19 would be added to article VIII, and would read:

Nothing in this constitution prohibits the 
Legislature from limiting the taking of fish and 
wildlife for subsistence uses to rural residents, 
and from providing for the allocation of that taking 
among rural residents on the basis of local or 
community residents, availability of alternative 
resources, and customary and direct dependence on

6 -



a fish or game population as the mainstay of 
livelihood.

The wording of the proposed resolution makes clear that:

The intent of the amendment proposed by this 
resolution is to validate, ratify, and reinstate any 
provisions of [the 1986 state subsistence law] and 
of any regulations adopted [thereunder], which 
otherwise might have to be declared invalid under 
the Alaska Supreme Court's decision in McDowell v. 
St a t e , 785 P . 2d 1 (Alaska 1989), and to explicitly 
reverse the effect of the McDowell decision as to 
those provisions and regulations.

If this resolution passes the Legislature and in the November 
general election, the state would be authorized to have legislation 
consistent with ANILCA and the legislation which was enacted in 
1986 would be validated retroactively, rather than requiring 
reenactment. The principle of retroactive validation is accepted 
in caselaw from other jurisdictions, and has been noted b y  the 
Alaska Supreme court in Matthews v. Quinton, 362 P.2d 932, 938 
(Alaska 1961) .

B. What happens between July 1 and the general election?

If this resolution passes the Legislature, the state 
could ask the Alaska Supreme Court for an extension of the stay in 
McDowell until after the November general election results were 
certified. The justification for the request would be that, if the 
amendment does pass in the general election, the disruptions and 
start-up costs for a contingency plan which would only be effective 
from July 1 through the general election would not be in the best 
interests of the state.

The court may not be receptive to such a request, since 
in a February 26, 1990, order denying a request that the current 
stay be vacated, the court stated:

The stay entered on January 5, 1990, will
expire on the close of business July 1, 1990.
Extensions to the stay will not be granted.

The court may have been indicating that the state must face 
up to the consequences of the McDowell decision. The comment, 
however, was made in a context in which no party h a d  asked for an 
extension of the stay. It is possible that if a constitutional 
amendment did pass the Legislature, the court might consider an 
extension. At the same time, we cannot rely on an extension of 
the stay. Thus, a contingency plan will have to be developed which 
would apply from July 1 until after the November election, in the
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event the stay - were not continued. .-The state is currently 
participating in the federal contingency planning process.

C. The amendment's relationship to the Kenaitze problem.

The proposed amendment only attempts to resolve the 
problem created b y  the supreme court's decision in M c D o w e l l , which 
conclusively precludes the state from having a law that is 
consistent with the definition of and priority for subsistence uses 
in ANILCA. This imminently threatens the unified management so 
necessary for the welfare of the fish and wildlife in Alaska aad 
for those who use those r e s o u r c e s . The proposed amendment does 
not attempt to address other subsistence issues, such as the 
inconsistency of ;he state's definition of "rural" and Congress's 
use of that term in ANILCA, as identified by the ninth circuit 
court of appeals in Kenaitze Indian Tribe v. State, 860 F.2d 312 
(9th Cir. 1988).

In that case, the court held that the state's current 
definition of "rural area" found in AS 16.G5.940(25) is not 
consistent with the use of the term "rural" in ANILCA. The state 
had defined "rural area" as:

a community or area of the state in which the 
noncommercial, customary, and traditional use of 
fish or game for personal or family consumption is 
a principal characteristic of the economy of the 
community or area.

The ninth circuit concluded that focusing on the economy 
of the community or area was not consistent with Congress's intent. 
It based its view on what it considered the "common sense" meaning 
of "rural" as being connected to population levels and densities. 
If the proposed constitutional amendment passes, it would not 
resolve the "rural" issue; unless the proposed constitutional 
amendment passes, however, the state cannot even attempt to achieve 
consistency between its definition of "rural" and the federal one.

Even if the McDowell decision had not been issued, it 
would still be  premature to consider changing state law to define 
"rural" in a w a y  which wo u l d  be consistent with ANILCA. Although 
the ninth circuit said the state definition was not consistent, it 
did not say what the term "rural" in ANI L C A  meant, and gave the 
state no clear guidance as to how the state definition should be 
amended to make it consistent with ANILCA. The meaning of "rural" 
in the federal law is currently the subject of federal district 
court proceedings in the Kenaitze case. Until that litigation 
provides more guidance as to what would be consistent with ANILCA, 
it would be inappropriate to try to amend state law to match the 
federal law. At this point, of course, the state does not even
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have the authority to define subsistence* in terms of rural resi­
dents, quite apart from refining the "rural" definition.

If this constitutional amendment passes, the state will 
in the meanwhile have gathered more information about the scope of 
the term "rural" in ANILCA through the federal district court case. 
A  reasoned decision can then be made whether the best course is to 
repeal the state definition, replace the state definition with 
another definition, or attempt to amend ANILCA to reflect the state 
definition in the federal law.

D. severability

If the constitutional amendment validating the. 1986 
subsistence law does not pass, the ANILCA standards will apply to 
federal land in the state. However, what the rules would be for 
state and private lands depends on the question of severability.

Under M c D o w e l l , the limitation of che subsistence 
priority to only rural residents in the 1986 state law is invalid 
on state and private lands. However, the court did not decide 
whether the remainder of the 1986 law, including the priority of 
subsistence uses over other uses, is also invalid.

The basic question is whether the Legislature would have 
intended the subsistence mandate and priority to remain in effect 
if the class of subsistence users Included all Alaskans. In that 
event, hunting by nonresidents and sport and commercial fishing 
would have to be eliminated before subsistence uses (open to all 
Alaskans) on any fish stock or game population could be cut back. 
(The subsistence uses wo u l d  be subject to reasonable regulation, 
however, without requiring other uses be eliminated.)

If the Legislature would have intended that the rest of 
the law fall if the rural limitation were invalid, then the boards 
would not be required to authorize subsistence fishing and hunting 
(open to all Alaskans), and would not be required to give it a 
priority. The boards could in their discretion, however, authorize 
subsistence and give it a priority, in any given situation.

This question will probably be presented to the superior 
court when the case returns there from the supreme court.
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B Y THE TRAN SPORTAVION  COMMITTEE

1 IN THE HOUSE

2 HOUSE JOINT RESOLUTION NO. 90

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 Proposing an amendment to the Consti-

6 tution of the State of Alaska relating

7 to subsistence uses of plants, fish, and

8 wildlife by Alaska Native residents and

9 rural residents.

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. Article VIII, Constitution of the State of Alaska, is

12 amended by adding a new section to read:

13 SECTION 19. SUBSISTENCE USES OF PLANTS. FISH, AND WILDLIFE.

14 Nothing in this constitution prohibit., "he legislature from limiting

15 the taking of plants, fish, and wildlife for subsistence uses to

16 Alaska Native residents and rural residents, and from providing for

17 the allocation of tha'* taking a::.cng Alaska Native residents and rural

18 residents on the basis of local or community residence, availability

19 of alternative resources, cultural, traditional, and customary uses of

20 plants, fish, or wildlife, or dependence on plants or a fish or wild-

21 life population as the mainstay of livelihood.

22 * Sec. 2. The amendment proposed by this resolution shall be placed

23 before the voters of the state at the -«k x c  general election in conformity

24 with art. XIII, sec. 1, Constitution of the State of Alaska, and the elec-

25 tion laws of the state.

HJR090A HJR 90
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S U B J E C T :

TO:

FROM:

Sectional Summary of House Joint Resolution 90; 
Proposing an amendment to the Constitution of 
the State of Alaska relating to subsistence 
uses of plants, fish, and wildlife by Alaska 
Native residents and rural residents

Representative Kay Wallis

George Utermohle#/̂ f  
Legislative Counsel

L

This m e m orandum is a sectional summary of HJR 90.

A  summary or analysis of a resolution is not an authorita­
tive interpretation of the resolution. The resolution it­
self is the best statement of its contents.

Section 1 of the resolution amends the Natural Resources 
Article, Article VIII, of the Alaska State Constitution by 
adding, a n e w  section 19 entitled: Subsistence Uses of Plants, 
Fish, and Wildlife.

The legislature is specifically authorized to limit the tak­
ing of plants, fish, and wildlife for subsistence uses to 
residents of the state who are Alaska Natives or who reside 
in rural areas. The legislature may further restrict 
subsistence uses of plants, fish, and wildlife by Alaska 
Natives and rural residents on the basis of local or 
community residence, availability of alternative resources, 
cultural, traditional, and customary uses of plants, fish, 
or wildlife, or dependence on plants or a fish or wildlife 
population as a mainstay of livelihood.

This section exempts the legislature from those provisions 
of the A l a s k a  Constitution that wo u l d  otherwise prohibit it 
from limiting subsistence rights to certain classes of p e r­
sons.

Section 2 of the resolution provides that this amendment 
shall be placed on the ballot at the next general election 
for acceptance or rejection by the voters of the state.

GU:mi
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HOUSE JOINT RESOLUTION 
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE -  SECOND SESSION

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* S e c t i on  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  o f  the S t a t e  o f  
A la ska ,  i s  amended by add ing  a new s e c t i o n  t o  r e ad :

SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE AND 
RENEWABLE NATURAL RESOURCES. Subs is tence  uses o f  f i s h  and 
w i l d l i f e  and renewab le  n a t u r a l  r e s o u rc e s  owned by the  s t a t e  
a re  the customary and t r a d i t i o n a l ,  n on -w a s t e fu l ,  
non-comnierc ia l u se s  o f  t h o s e  r e s o u r c e s  a v a i l a b l e  in  the a rea 
where a r e s i d e n t  r e s i d e s ,  taken  and used by a r e s i d e n t  f o r  
p e r s o n a l  o r  f a m i l y  consumption  o r  f o r  t r a d i t i o n a l  t r a d e .  
Nothing in  t h i s  C o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  from 
g ran t in g  a p r e f e r e n c e  f o r  s u b s i s t e n c e  uses o f  f i s h  and 
w i l d l i f e  and renewab le  r e s o u r c e s  in  r u r a l  a reas  o f  the  s t a t e  
o r  from a l l o c a t i n g  s u b s i s t e n c e  r e s o u rc e s  among u s e r s .
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Article VTQ 
Natural Resources

It is the policy of the State to encourage the settlement of its land and the 
development of its resources by making them available for maximum use 
consistent with the public interest.

Section 2 - G ene ra l  A uthority .

The legislature shall provide for the utilization, development, and con­
servation of all natural resources belonging to the State, including land 
and waters, for the maximum benefit of its people.

Section  3 • C o m m o n  Use.

Wherever occurring in their natural state, fish, wildlife, and waters arc 
reserved to the people for common use.

Section  4  - S u s ta in e d  Yield.

Fish, forests, wildlife, grasslands, and all other rcplenishable resources 
belonging to the State shall be utilized, developed, and maintained on the 
sustained yield principle, subject lo preferences among beneficial uses.

Section  5 - Fac il i t ies  a n d  Im p ro v e m e n ts .

The legislature may provide for facilities, improvements, and services to 
assure greater utilization, development, reclamation, and settlement of 
lands, and to assure fuller utilization and development of the fisheries, 
wildlife, and waters.

r

S ec tion  6 - S ta te  P u b lic  D o m ain .

Lands and interests therein, including submerged and tidal lands, pos­
sessed or acquired by the Stale, and not used or intended exclusively fe> 
governmental purposes, constitute the 'ate public domain, 'rite legisla­
ture shall provide for the selection of lands granted lo the .State by the 
United States, and for the administratim' of the stale. public domain.

Section 7 - Special Purpose Sites.
The legislature may provide for the acquisition of sites, t •?• icets. and areas 
of natural beauty or of historic, cultural, recreational, o r : eientific value.
I*, may reserve them from the public domain and provide for their ad­
ministration and preservation for the use. enjoyment, and welfare of the 
people.

S ec tion  8 - Leases.

The legislature may provide for the leasing of, and the issuance of per­
mits for exploration of, any part of the public domain or imerest there­
in, subject to reasonable concurrent uses. Leases and permits shall 
provide, among other conditions, for payment by the parly at fruit for 
damage or injury arising from noncompliance with terms governing' on- 
current use, and for forfeiture in the event of breach of conditions.

Section I  - S ta tem en t o f Policy.



Section  9 - Sa les  a n d  G ra n ts .
Subject to the provisions of this section, the legislature way provide for 
the sale or grant of state lands, or interests therein, ai. I < stahlish ^alcs 
procedures. All sales or grants shall contain such rescrvat'c ns to the S'uie 
nf nil resources as mav be rcuuircd by Congress or the State and shall 
provide for access to these resources. Reservation of access shall not un­
necessarily impair the owners’ use, prevent the control of trespass, or 
preclude compensation for damages.

S ection  10 - P u b l ic  Notice.
No disposals or leases of state lands, or interests therein, shall be made 
without prior public notice and other safeguards of the public interest as 
may be prescribed by law.

Section  I I  - M in e ra l  R igh ts .
Discovery and appropriation shall be the basis for establishing a right in 
those minerals reserved to the State which, upon the date of ratification 
of this constitution by the people of Alaska, were subject to location 
under the federal mining laws. Prior discovery, location, and filing, as 
prescribed by law, shall establish a prior right to these minerals and also 
a prior right to permits, leases, and transferable licenses for their extrac­
tion. Continuation of these rights shall depend upon the performance of 
annual labor, or the payment of fees, rents, or royalties, or upon other 
requirements as may be prescribed by law. Surface uses of land by a 
mineral claimant shall be limited to those necessary for the extraction or 
basic processing of the mineral deposits, or for both. Discovery and ap­
propriation shall initiate a right, subject to further requirements oflaw, 
to patent of mineral lands if authorized by the State and not prohibited 
by Congress. The provisions of this section shall apply to all other 
minerals reserved lo the State which bv law are declared subject to ap­
propriation.

Section  12 - M in e ra l  Leases an d  P e rm i ts .
The legislature shall provide for the issuance, types and terms of leases 
for coal, oil, gas, oil shale, sodium, phosphate, potash, sulfur, pumice, and 
other minerals as may be prescribed by law. Leases and permits giving 
the exclusive right of exploration for these minerals for specific periods 
and areas, subject to reasonable concurrent exploration as to different 
classes of minerals, may be authorized by law. Like leases and permits 
giving the exclusive right of prospecting by geophysical, geochemical, and 
similar methods for all minerals may also be authorized by law.

Section  13 - W a te r  R ights.
All surface and subsurface waters reserved to the people for common 
use, except mineral and medicinal waters, are subject to appropriation.

Priority of appropriation shall give prior right. Except for public water 
supply, an appropriation of water shall be limited to <ialcd purposes and 
subject to preferences among beneficial uses, concurrent or otherwise, 
as prescribed by law, and to the general reservation of fish >nd wildlife.



Free access to the navigable or public waters of the Slate, as defined by 
the legislature, shall not be denied any citizen ol the United States or resi­
dent of the Slate, except that the legislature may by gcnenl law regulate 
and limit such access for other beneficial uses or public r-rposrs.

Section  15 - N o Exclusive R ig h t  o f  F ishery .

No exclusive right or special privilege of fishery shall be created or 
authorized in the natural waters of the State. This section d <s not restrict 
the power of the State to limit entry into any fishery for purposes of 
resource conservation, to prevent economic distress among fishermen 
and those dependent upon them for a livelihood and to promote the effi­
cient development of aquaculture in the State, f Amendment approved 
August 22,1972 - Effective October 14,197?.]

Section  16 - P ro tec t io n  o f  R igh ts .

No person shall be involuntarily divested ol his right to ihe use of waters, 
his interests in lands, or improvements affecting cither, except for a su­
perior beneficial use or public purpose and then only *vith just compen­
sation and by operation of law.

S ec tion  17 - U n ifo rm  A pp lica t ion .

Laws and regulations governing the use or disposal of natural resources 
shall apply equally to all persons similarly situated with reference to the 
subject matter and purpose to be served by the law or regulation.

Section 14 - Access to N a v ig a te  W aters.

Section  18 • P r iv a te  W ays o f  Necessity.
Proceedings in eminent domain may be undertaken for private ways of 
necessity lo permit essential access for extraction or utilization of resour­
ces. Just compensation shall be made for propet ty taken or for resultant 
damages to other property rights.
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BY REP. BARNES, Furnace, Hanley, Martin, Zawacki

1 IN THE HOUSE

2 SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 415

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to subsistence hunting and fishing."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 16.05.258(a) is amended to read:

9 (a) The Board of Fisheries and the Board of Game shall identify

10 the fish stocks and game populations, or portions of stocks and popu-

11 lations, that are customarily and traditionally used for subsistence

12 [IN EACH RURAL AREA IDENTIFIED BY THE BOARDS].

13 * Sec. 2. AS 16.05.258(c) is amended to read:

14 (c) The boards shall adopt subsistence fishing and subsistence

15 hunting regulations for each stock and population for which a harvest-

16 able portion is determined to exist under (b)(1) of this section. If

17 the harvestable portion is not sufficient to accommodate all consump-

18 tive uses of the stock or population, but is sufficient to accommodate

19 subsistence uses of the stock or population, then nonwasteful subsis-

20 tence uses shall be accorded a preference over other consumptive uses,

21 and the regulations shall provide a reasonable opportunity to satisfy

22 the subsistence uses. If the harvestable portion is sufficient to

23 accommodate the subsistence uses of the stock or population, then the

24 boards may provide for other consumptive uses of the remainder of the

25 harvestable portion. If it is necessary to restrict subsistence

26 fishing or subsistence hunting in order to assure sustained yield or

27 continue subsistence uses, then the preference shall be limited, and

28 the boards shall distinguish among subsistence users on the basis of

29 their [, BY APPLYING THE FOLLOWING CRITERIA:

HB0415B -1 - SSHB 415



1 consumption as food, shelter, fuel, clothing, tools, or transporta-

2 tion, for the making and selling of handicraft articles out of non-

3 edible by-products of fish and wildlife resources taken for personal

4 or family consumption, and for the customary trade, barter, or sharing

5 for personal or family consumption; in this paragraph, "family" means

6 persons related by blood, marriage, or adoption living in the same

1 household, and a person living in the household on a permanent basis;

8 * Sec. 7. AS 16.05.940(26) is repealed.

HB0415B -3- SSHB 415
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Rep. George Jacko, Jr,
M E M O R A N D U M

TO: All Legislators

FROM: Representativ

DATE: April 3, 1990

FROM: Jacko, Jr

SUBJECT: HJR 74 (Constitutional Amendment for Subsistence)

As most of you know, earlier this session I introduced a 
resolution that proposes to amend the State Constitution to 
allow for a subsistence preference. As many of you are also 
aware it has been pegged by the media and other legislators as 
a very "divisive" issue.

I've disagreed with that statement from the start, which is 
why I am happy to pass along to each of you a copy of the poll 
that the Dittman Research Corporation of Anchorage conducted 
during March. In a random telephone survey, 547 Alaskans were 
contacted and 51 percent of the respondents supported the 
constitutional amendment.

Also attached is a copy of the Associated Press story that 
reporter Brian Akre wrote about the poll. Please note the 
last three paragraphs of the article, which list the 
percentages in favor of a constitutional amendment, by 
geographic region and by political party.

In January, Mark Hellenthal and Associates conducted a similar 
poll and contacted 606 people statewide. The numbers were even 
more conclusive, 68.6 percent of those contacted support a 
rural priority. The poll asked the following question: "Until 
December, Alaska law defined subsistence use as providing a 
priority for rural Alaskans over urban Alaskans. Do you favor 
or oppose providing a priority for rural Alaskans in the 
taking of fish and game for subsistence use?"

I would appreciate your letting me know if you need futher 
information on subsistence and if I can count on your vote.

Thanks for your support.

DISTRICT 2b: A DAK, AKUTAN. ALEKNAG1K. ATKA, BELKOFSKI, CLARK'S POINT. COLD BAY. DILLINGHAM. DUTCH HARBOR. EGEG1K, EKUK. EKWOK. FALSE PASS 
IGIUGIU. IIIAMNA, KING COVE. KING SALMON. KOKHANOK, KOLIGANEK, LEVELOCK, MANOKOTAK, NAKNEK, NELSON LAGOON. NEWHALEN, NEW STUYAHOK 

NIKOLSKI. NONDALTON. PEDRO BAY. PILE BAY, PILOT POINT. POPE &  VANOI, PORT ALSWORTH. PORT HEIDEN. PORT MOLLER, PORTAGE CREEK. SAND POINT 
SOUTH NAKNEK. SQUAW HARBOR. ST. GEORGE. ST. PAUL. TOGIAK, TW IN HILLS. UGASHIK, UNALA5KA



OOVERNOR COWPER HAS PROPOSED AH AHÊOkENT TO ALASKA'S CONSTITUTION WHICH 
WOULD ALLOW PREFERENCE TO RURAL RESIDENTS IN THE TAXING OP FISK AND CAME. 

DO YCU SUPPORT OR OPPOSE SUCH AH AMENDKENV7

DEKOGRAPHlfjL-." UNSURE SUPPORT OPPOSE

TOTAL̂ jŷ t*»• • • 15% 51% 34%

LOCATION
RURAL................ 12% 69% 20%
CENTRAL............. 6% 47% 46%
SOUTHCENTRAL.... 21% 47X 33X
ANCHORAGE.......... 14% 47% 38%
SOUTHEAST....... 22% 55% 23X

ACE
18-24 YRS OF ACE 22% 47% 31%
25-40................ 14% 56% 30%
41*55.••>.....<> 12% 48% 41%
56+ YEARS OF ACE 22% 41% 36X

SEX
KALE.................. 13% 47X 39%
FEMALE............... 17% 54% 29%

INCOME
NO RESPONSE..,.. 33% 48% 1B%
TO 20,000 INCOME 17% 51% 32%
$20-40,000......... 19% 66% 34%
$40-60,000........ 10% 55% 35%
$60,000+............ 10% 51% 39%

DO YCU WORK FOR
FEDERAL GOVT.... 9% 59% 32%
STATE GOVT......... 8% 60% 32%
LOCAL GOVT........ 13% 57% 30%
PRIVATE SECTOR.. 16% 50% 34%
NOT 1M WORKFORCE 18% 42% 40%

VOTER 
REGISTRATION 

DEMOCRAT............ 14% 58% 28%
REPUBLICAN........ 13% 45% 43%
NON-PARTISAN.... 15% 49% 35%
NOT REGISTERED.. 21% 54% 24%

TIMS IN ALASKA
UNDER1YR IN COMM 0% 42% 58%
1-4 YEARS.......... 10% 62% 27%
5-9 YEARS.......... 13% 55% 32%
10-14 YEARS....... 15% 52% 34%
15+ YEARS.......... 17% 47X 36%

DITTHAN RESEARCH CORPORATION MARCH 1990 n<547

MAR 2 8  ’ 90  2G :21 2 4 3 7 1 7 2  P 9 i3E.0£T2



Poll finds 
support for 
amendment

JUNEAU (AP)—A majority of 
Alaskans support Gov. Steve Cow- 
p er’s proposed constitu tional 
amendment tojretaln the state’s ru­
ral preference for subsistence  
fishing and hunting, according to a 
recent statewide poll.

The poll conducted by Dittman 
R esearch  Corp. of Anchorage 
showed 51 percent of the respon­
dents supported the amendment, 34 
percent were opposed and 15 per­
cent were undecided.

The results do not indicate that 
the issue has sharply divided Alas­
kans, as some lawmakers predict it 
will, pollster Dave Dittman said 
Friday.

“1 just don't see it as being that 
divisive,” he said. "There’s just not 
that strong an opposition to it, but 
there's not that strong support 
either at 51 percent. I think it’s 
something folks would rather not 
worry about.”

The random telephone survey of 
547 Alaskans was conducted March 
13-18. It has a error margin of plus 
or minus 4.5 percent.

The subsistence question was ooe 
of 26 questions on a monthly survey 
that Dittman conducts for a variety 
of clients. No client sponsored the

(See POLL, Page A-7)

Fairbanks D aily News-M lner, Fairbanks, A laska, Sunday, April 1 ,1990—A-7

POLL: 51 percent favor rural preference
(Continued from Page A-l) 

subsistence question, Dittman 
said.

The Legislature is considering 
several subsistence measures in 
response to a recent Alaska Sup­
reme Court ruling. The court ruled 
the state subsistence law was un­
constitutional because it provided a 
preference to rural residents.

Federal law, however, requires a 
rural preference. Cowper has prop­
osed changing the state Constitu­
tion to allow that preference. If two- 
thirds of the House and Senate 
agrees, the measure will be refer­red to voters in November.

Should the Legislature fail to 
come up with a solution, the federal 
government may assume manage­
ment of fish and game on its lands 
within Alaska as early as summer, 
officials say.

Cowper reacted cautiously to the 
poll results.

"This trend looks good, but it’s 
very early and the public hasn’t 
really heard the arguments on both 
sides," he said. "The amendment 
just keeps the status quo, and my 
guess is that most people are satis­
fied to keep things as they are."

Rep. George Jacko, D-Pe.dro 
Bay, introduced a measure similar 
to Cowper’s. He said he also was 
pleased with the poll.

"I’m actually thrilled," be said. 
"The numbers look good. The next

thing to do is to gel the resolution 
out of the House.”

Sen. Johne Binkley, who supports 
Cowper's proposal, said he was not 
surprised by the results. “I think 
it ’s encouraging. It shows the 
majority of Alaskans support the 
system  of subsistence that we 
have."

R e p .  R a m o n a  B a r n e s ,  an  
A n c h o r a g e  R e p u b l i c a n  who  
opposes solving the problem with a 
constitutional amendment, said it's 
too early in the debate for a poll to 
have much meaning.

"There's not been a great deal of 
discussion statewide," she said. 
"Only now are the sports groups 
getting Involved.”

Two factors may have affected 
the poll’s results.

Respondents were asked if they 
would support or oppose Cowper’s 
amendment "which would allow 
preference to rural residents in the 
taking of fish and game." The ques­
tion did not specifically mention 
"subsistence” and did not provide 
any further information.

"I don’t think people understood 
the question," Barnes said. "When 
it’s explicit, they’re very opposed 
to amending the Constitution."

The poll also was not limited to 
registered voters or those most 
likely to vote. But Dittman said 
generally about 95 percent of those 
who respo nd to such telephone sur­
veys in Alaska are registered.

According to the poll, support for 
the amendment is strongest among. 
rural resldents-«9 percent in favor 
compared with 20 percent opposed. 
It was weakest in the Fairbanks- 
Interior region—47 percent in favor 
compared with 46 percent opposed.

Anchorage was 47 percent in 
favor and 38 percent opposed, 
Southcentral had 47 percent in 
favor and 33 percent opposed, and 
Southeast residents favored the 
measure 55 percent to 23 percent.

Support among Democrats was 
stronger than among Republicans. 
Democrats favored the amend­
ment 58 percent to 28 percent, while 
Republicans were split 45 percent 
in favor and 43 percent opposed. 
Non-partisans favored the mea­
sure 49 percent to 35 percent.



S U B S I S T E N C E  T I M E  T A B L E

a s s u m e s  m a n a g e m e n t  a u t h o r i t y  of her fish  and  ga m e 

r e s o u r c e s .  T h e  ne w c o n s t i t u t i o n  a b o l i s h e s  fis h 

‘raps  a n d  s p e c i f i e s  that f i s h  and g a m e  shall be 

m a n a g e d  o n a s u s t a i n e d  y i e l d  b a s i s  for the c o m m o n  

g o o d .

1968 T h e  d i s c o v e r y  of oil at P r u d h o e  B a y  a n d  s u b s e q u e n t

need  for a p i p e l i n e  to the ice fr e e port  of 

V a l d e s  f o r c e s  the r e s o l u t i o n  of a b o r i g i n a l  land 

claims.

1971 A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act b r i n g s  w e a l t h

a n d  t e c h n o l o g y  to the bush. T h i s  Act e x t i n g u i s h e s  

a b o r i g i n a l  c l a i m s  to fish a n d  game.

1 9 5 9  A l a s k a  b e c o m e s  a s t a t e  a n d  f o r  the f i r s t  t i m e

1972  Du e  to c i r c u m s t a n c e  u n r e l a t e d  to A l a s k a ,  C o n g r e s s  

p a s s e s  T h e  M a r i n e  M a m m a l s  P r o t e c t i o n  Act. s e i s i n g  

m a n a g e m e n t  a u t h o r i t y  of ten s p e c i e s  of m a r i n e  

m a m m a l s  f r o m  s t a t e s  and e s t a b l i s h i n g  f ed era l 

N a t i v e  s u b s i s t e n c e  policy. A l a s k a  is f o r c e d  to 

a b a n d o n  her e x t e n s i v e  c o n s e r v a t i o n  p r o g r a m s  a n d  

the f e d e r a l  g o v e r n m e n t  r e f u s e s  to f u n d  an y 

r e p l a c e m e n t  pro gr a ms .



1974

1978

1930

C o n s t r u c t i o n  of the T r a n s - A l a s k a  P i p e l i n e  b r i n g s  

w e a l t h  and p o p u l a t i o n  g r o w t h  to u r b a n  c e n t e r s .  

I n c r e a s e d  a c c e s s  to t r a n s p o r t a t i o n  t e c h n o l o g y  

f u e l s  t e ns io n be t w e e n  u r b a n  an d ru ral  A l a s k a n s  

c o m p e t i n g  for fish  an d  game.

S e e i n g  the ne e d to p r o t e c t  s u b s i s t e n c e  u s e r s  and 

f e a r i n g  f ed er al  i n t e r v e n t i o n ,  A l a s k a ' s  l e g i s l a t u r e  

e s t a b l i s h e s  two tiered s u b s i s t e n c e  c r i t e r i a  

w h e n  s t o c k s  a r e  low: 1) S u b s i s t e n c e  g a i n s  p r i o r i t y  

o v e r  o t h e r  u s e s  2) w he n s t o c k s  a r e  too low for all 

s u b s i s t e n c e  uses, p r i o r i t y  is b a s e d  on A. 

c u s t o m a r y  a n d  d ir e c t  d e p e n d e n c e  on  the s t o c k  as a 

m a i n s t a y  of l iv e l i h o o d ,  B. local r e s i d e n c y ,  C. 

a v a i l a b i l i t y  of a l t e r n a t e  r e s o u r c e s .

A l a s k a  N a t i o n a l  In te re st  L a n d s  C o n s e r v a t i o n  Act 

d e s i g n a t e s  o v e r  on e h u n d r e d  mi 1 1 iorr a c r e s  of 

land a s  f e de ra l p r e s e r v e s  and s e t s  “rura l"  a s  a 

r e q u i r e m e n t  for s u b s i s t e n c e  u s e  o n  ail f ed e r a l  

land. Th e A l a s k a  b o a r d s  of fisn  a n d  g a m e  a d c p c  

rural p r i o r i t y  r e g u l a t i o n s  to c o m p l y  w i t h  f e de ra l 

s t a n d a r d s  a n d  m a i n t a i n  c o n t r o l  o n r e d e r a l  lands.

1932  V o t e r s  rej ec t i n i t i a t i v e  to r e p e a l  rural p r i o r i t y

At this time u r b a n  r e s i d e n t s  w e r e  st ill  e l i g i b l e  

for s u b s i s t e n c e  as first tier u se r s .



1985 T he  A l a s k a  S u p r e m e  C our t d e c i d e s  two cases, on e

d e c l a r i n g  r ur al  p r i o r i t y  r e g u l a t i o n s  in co ns i s t e n t  

w it h the 1978 s t a t u t e  and the o t h e r  f o r c i n g  the 

s t a t e  to e s t a b l i s h  s u b s i s t e n c e  r e g u l a t i o n s  e v e n  

wh e n s t o c k s  a r e  p le nti ful . A fe de ral  court r u l e s  

that u r b a n  is an y  c o m m u n i t y  wi t h a p o p u l a t i o n  

lar g er  than 2 , 5 0 0  people, a n d d e c l a r e s  e v e r y t h i n g  

e l s e  r ur a l for s u b s i s t e n c e  p u r po se s.

1986 To c o m p l y  wi t h the Court d e c o s i o n  the A l a s k a  

L e g i s l a t u r e  r e - w r i t e s  laws g o v e r n i n g  s u b s i s t e n c e  

e s t a b l i s h i n g  rural p r i o r i t y  for fi rst  and s e c o n d  

tier us ers.

1989 T h e A l a s k a  .Supreme Court r u l e s  rural p r i o r i t y

u n c o n s t i t u t i o n a l .  The co urt r u l i n g  s t a t e s  "One 

p u r p o s e  of the 1986 act ilike the 1978 act! is to 

e n s u r e  that th ose A l a s k a n s  wh o  n e e c r t o  e n g a g e  iri 

s u b s i s t e n c e  h u n t i n g  and f i s h i n g  in o r d e r  to 

p r o v i d e  for t hei r ba sic  n e c e s s i t i e s  are  a o i e  to do 

so ." It al so  s t a t e s  that "m any p e o p l e  liv in g in 

u r b a n  a r e a s  hav e l eg i t i m a t e  c l a i m s  as s u b s i s t e n c e  

users, w h i l e  m a n y  pe o p l e  living in rural a r e a s  

h av e no l e g i t i m a t e  claims ."

T h i s  r u l i n g  u p h o l d s  the right of the S t a t e  to r e g u late 

s u b s i s t e n c e  out d e c l a r e s  tnat the u rb an  rural d i s t i n c t i o n  

is to c r u d e  a test to d e t e r m i n e  the actual n e ed s of the

p e o o l e  of Alaska.



A l a s k a  H o u 3 e  Of  R e p r e s e n t a t i v e s  

R e s o u r c e  C o m m i t t e e  

S u b s i s t e n c e  H e a r i n g s  

M a r c h  10, 1990

D e a r  R e p r e s e n t a t i v e s

M y  n a m e  is R i c k  B i e r m a n .  I live in J u n e a u  and I am a 

s u b s i s t e n c e  u s e r  or fi sh  a n d  game. My  f a m i l y  an d I own land 

on  S h e l t e r  I sl a n d  and  we d e p e n d  on iocai d e e r  p o p u l a t i o n s  

a s  a m a j o r  s o u r c e  of food. If s u b s i s t e n c e  r e g u l a t i o n s  are 

a c t i v a t e d  locall y, p e o p l e  f r o m  H a i n e s  and S k a g w a y  will have 

p r i o r i t y  u3 e of  d e e r  p o p u l a t i o n s  on S h e l t e r  and  D o u g l a s

I sl and s,  a n d  the local A d m i r a l t y  a r e a  e v e n  if these

p e o p l e  are- not s u b s i s t e n c e  u s e r s  and  have n e v e r  h u n t e d  in 

the J u n e a u  a r e a  before.

In 1989, T h e  A l a s k a  S u p r e m e  C o u r t  ru led  rural p r i o r i t y  

u n c o n s t i t u t i o n a l .  T h e  c o u r t  r u l i n g  s t a t e s  "One p u r p o s e  of 

the 1986 ac t (like the 1973 act) is to e n s u r e  that these 

A l a s k a n s  w h o  n e e d  to e n g a g e  in s u b s i s t e n c e  h u n t i n g  and 

f i s h i n g  in o r d e r  to p r o v i d e  for th eir b a s i c  n e c e s s i t i e s  are 

a b l e  to do  sc."  It a l s o  s t a t e s  that "m any  p e o p l e  li v i n g  in 

u r b a n  a r e a s  h a v e  l e g i t i m a t e  c l a i m s  as s u b s i s t e n c e  users, 

w n i i e  m a n y  p e o p l e  l i v i n g  in rural a r e a s  have no l e g i t i m a t e  

c l a i m s . "  T h i s  r u l i n g  u p h o l d s  the ri ght of the S t a t e  to

r e g u l a t e  s u b s i s t e n c e  but d e c l a r e s  that m e  u r o a n  rurai 

g i s t i n o t i o n  is to " cru de "  a test to d e t e r m i n e  the actual



L i k e  a n y  s i m p l e  a p p r o a c h  to a c o m p l i c a t e d  p r o b l em , 

ru ral  p r i o r i t y  s o u n d s  much  b e t t e r  then it works. To  mak e 

m a t t e r s  w o r s e ,  the o r i g i n a l  l e g i s l a t i o n  has been a l t e r e d  by 

s o  m a n y  g o v e r n i n g  bo di es , that it, all to often, a c h i e v e s  

the o p p o s i t e  e f f e c t  that it wa s i n t e n d e d  to. A 

c o n s t i t u t i o n a l  a m e n d m e n t  will e t c h  this i n j u s t i c e  in stone.

P r o t e c t i n g  the r i g h t s  of p e o p l e  w h o  d e p e n d  o n  w i l d  

r e s o u r c e s  to m a i n t a i n  their e x i s t e n c e ,  is a p r o p e r  f u n c t i o n  

of g o v e r n m e n t .  H o w e v e r ,  p r o t e c t i o n  must be a p p l i e d  to the 

p e o p l e  w h o  h a v e  l e g i t i m a t e  clai ms,  not h a n d e d  out or 

w i t h h e l d  s o l e l y  on the b a s i s  of w h e r e  o n e  c h o o s e s  to 

re s ide . A l t h o u g h ,  as  G o v e r n o r  C o w p e r  p o i n t e d  out, a mor e 

e q u i t a b l e  s o l u t i o n  wi ll  be co st ly ; d e m o c r a c y  was  not 

d e s i g n e d  to be e f f i c i e n t ,  it w a s  d e s i g n e d  to p r o t e c t  

in d i v i d u a l  ri g h t s ,  a n d  just ice  has  n e v e r  come  c h e a pl y.

It is my  o p i n i o n  that the S t a t e ‘s o r i g i n a l  197S 

s t a t u t e  s t r e s s i n g  local p r i o r i t y  c a m e  c l o s e s t  to the ideal 

of p r o t e c t i n g  the i n d i v i d u a l  r i g h t s  of A l a s k a n s  w h o  d e p e n d  

on wi ld  r e s o u r c e s .  It is the f ed e r a l  g o v e r n m e n t  w i t h  the 

e n a c t m e n t  of AN IL C A,  that i mp o s e d  rural p r i o r i t y  o v e r  local

p r i o r i t y  a n d  it is the f ed er al  law not the c o n s t i t u t i o n

of A l a s k a  that n e e d s  to change; a n y t h i n g  sh ort of this, 

will be a co p -o ut !

S i n c e r e l y

K i c k  B i e r m a n  an d f a n m v

P.O. Box  120166

A u k e  Bav.  A l a s k a  *9621



SU B SIST E N C E  S IT E S : March 21, Wednesday 6:30-9:30p.m.

6:30 - 7:25 p.m. Southeast:
Angoon-Gabriel George-788-3553 .

Craig-Fred Hamilton-755-2394- listen only

Edna Bay 
Elfin Cove 
Gustavus

Haines-M arilyn W ilson-766-2211 

Hoonah-Wanda Culp -945-3557 

Hydaburg-Adrian LeCornu-285-3761/285-3939 

Kake-Marvin Kadake-785-3804 

Kasaan

K lukw an-Joe H otch-787-5556/789-5505/766-2210

Klawock-James Martinez-Klavv'ock IRA President -755-2263

Metlakatla- Mayor is in town in person. Does he wish to comment?

Pelican-Jim  Phillips

Port Protection

Tenakee-Ray Paddock

Saxman-Matilda Kushnik -225-2058

Skagway- Minnie Stevens-983-2885

W rangell-John Feller-874-3261

Yakutat-Hank Porter-784-3250

*10 minute break*



7:35-8:30 Southcentral:

Akhiok-Mitch Simeonoff or David Eluska-836-2229/836-2210 

Chenega Bay-Daryl or Mr. Charles Selanoff/573-5132 

Chickaloon

Chignik-Ron Bowers/749-2280 

Glacier View

Karluk-M ary Reft/241-2214 

Larsen Bay-

Old Harbor-Ron Berntsen or Sven Haakanson/286-2204 
2 8 6 -2 2 3 3 /2 8 6 -2 2 8 7

Ouzinkie-Joe Llanos or Zack Chichenoff/680-2226/2209/2264

P erryville -B oris  Kosbruk/853-2211

Port Lions-Bobby Anderson or Pete Squartsoff/454-2332/454-2207

Talkeetna

T a tit le k

Trapper Creek

Talkeetna

Skwentna

Sutton

W illo w

*10 minute break*



A le knag ik -842 -5953

Clarks Point-236-1221

Egegik-233-2231

Ekwok-464-331 1

Leve lock-287-3030

M anokotak-289-1027

Naknek (Bristol Bay Borough)-246-4224

New Halen-571-1226

New Stuyahok-693-3111

N onda lton-294-2210

M anokctak-289-1027

Pilot Point-797-2205 (Janice Ball)

St. Paul - 546-2331

T og iak-493 -5820

Unalaska-581-1251

8:40-9:30 Southw est:
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FROM:

d a t e :

8 UBJ1

M E M O R A N D U M

Senator Bettya Fahrenkemp 

William p. Horn — "

March 19, 1990 

Comments on Drafts of New Article VIII, section 19

VIA TELEC

sa
Each of the drafts of a new Article VIII, Section 

Alaska constitution appears to be an effort to 
requirements of Sections 803 and 804 of the A 1 & b J< 
Interest Lands Conservation Act (ANILCA), P.L. 96-487 
§§ 3113, 3114. The first draft locks inadequate; the 
third drafts appear to set the stage for compliance v 
In addition, there are significant differences among 
iterations as discussed below.

DRAFT oyg

This would authorize the establishment of a prefer 
for subsistence uses in rural areas of Alaska. How 
unlikely to enable the Legislature to satisfy 
requirements. The draft is deficient on at least thre*

First, it introduces the term "non-commercial us«i 
of the subsistence definition. Section 803 expressly p 
barter and sale of handicraft articles made from 
byproducts of subsistence resources and blanket restrifc 
regarding commercial use may not comport with ANILCA

Second, the •'"personal use" limitation is more s 
§ 803, The Federal definition includes reference to " 
subsistence resources. This draft m a y  rule out such 
factual hypothetical is as follows: " Mr. A in a b\:

t

i * 7  * V E 9 T  S E V E N T H  A V C n u c  

A N C H O R A G E ,  A L A S K A  D O B O I  

( 9 0 7 1  E 7 Q - I 9 a 0  

T E L E C O P I E R  ( 0 0 7 1  3 7 0 - 0 8 3 3

k c v  b a n k  b u i l d i n g

D C L B H M A N  S T R E E T .  B U . T g  > 1 1  

P A I R R A N M B ,  4 U | K A  0 0 7 Q I  

1 0 0 7 )  A B 3 - I O B B  

E L E C O A i E A  1 0 0 7 )  A B G - B O B B

E  3 E A L A 9 K A  P L A Z A ,  S U I T E  3 0 »  

J U N E A U ,  A L A B K A  9 0 0 0 1  

(B07) aoe-tBOO
T E L E C O P I E R  ( 0 0 7 )  I B C * 0 8 . A

19 of the 
tisfy the 

a National 
16 U.S.C. 

second and 
JLth ANILCA. 

the three

ev
ance system 
er, it is 
ANILCA's 

points.

s" as part 
rovides for 
non-edible 
vtion

trict than 
sharing" of 
^haring. A 
sh village
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Senator Bettye Fahrenkamp 
March 19, 1990 
Page 2

routinely brings in moose that are provided to othja 
village. He personally uses one animal. A  definition 
out sharing would likely mean that the taking of the 
given to others would not qualify for the preference 
inconsistent with § 803.

rs in the 
that rules 

noosa to be 
This is

Third, the new section does not provide for a "s
reallocation per § 804. ANILCA provides a generalized p 

"rural residents" —  this is the so-called "first ti 
resources are inadequate to provide for the first tin 
individuals, § 804 authorizes an allocation within fchi 
subset of the first tier class getB an added priori! 
(1) customary and direct dependence, (2) local res 
(3) availability of alternative resources. Draft On 
provide for such a second tier allocation.

acond tier" 
ference to 
er." When 
r class of 
group. A 

y based on 
Jjdcnoy, and 
e does not

However, this may not be a fatal flaw as the Ala 
Court has indicated that allocation based on these kind 
appears constitutional, To ensure satisfaction 
subsequent implementing legislation or regulations she 
a second tier arrangement per § 804.

DRAFT TWO
This version of a new Section 19 addresses in 

fashion the "non-commercial" and "personal use" iss 
above, it also expressly authorizes the creation, of a 
allocation system. The draft appears to empower the 
to pass a bill that can comply with ANILCA. Stylis 
follows the form of Article VIII, Section 15 that 
limited entry fishing program. That section uses the 
restrict/does not prohibit" form rather than an 
authorization.

Obviously, the constitutional amendment b y  itsel 
satisfy ANILCA. An appropriate State statute will 
enacted to accompany or follow tha amendment.

DRAFT THREg

ska Supreme 
of criteria 
Df ANILCA, 
ild include

significant 
ues raised 
second tier 
jegislature 
ically, it 
^et up the 
"does not 

■ iff innative

f will not 
lave to be

This tracks ANILCA more closely than the other two versions. 
It would also enable the Legislature to act to comply with the 
Federal statute. It appears, however, that the second paragraph 
is an attempt to merge the first and second tier classos into one 
group. That is no.t authorized by ANILCA § 804. Indeed, the effort 
to limit the size of the first tier class has been slapped down by
Ninth Circuit U.S. Court of Appeals in the Kenaitze case 
State manages to get by the newer McDowell hurdle, tl 
matter still must be resolved.

Once the 
e K ena i t z e
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Drafts Two and Three appear to do the job of taki 
satisfy ANILCA. I would suggest using the first paragr, 
Three and an altered version of the second paragraph of

SECTION 19. SUBSISTENCE USES OF FISH AN
WILDLIFE AND RENEWABLE NATURAL RESOURCES 
Subsistence uses of fish and wildlife an .
renewable natural resources are the customary 
and traditional, non-wasteful, non-comaeraiaL 
uses of these resources, taken by a residenp 
in the area where the resident resides fo 
personal or family consumption, for barter o 
sharing for personal or family consumption, o 
for customary trade.

The legislature may grant a preference fo
subsistence uses of fish and wildlife an
renewable resources in rural areas of the S t a t 3 
and m a y  allocate subsistence resources amonj 
u s e r s .

U PH t ja p
WPH221H.ASR

Attachment

Birch. Horton. Bittner and Cherot
a  P R O r c f t l i O N A l .  C O R P O R A T I O N

Senator Bettye Fahrenkamp 
March 19, 1990 
Page 3

SENT BYIBIRCH HORTON I 3-19-S9 ;12:20PM !



Pa* g t f  of Artrj l JJL

DRATT ONE SECTION 19. SUBSISTENCE USES OF FISH 
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subgister 
of fish and wildlife and renewable natural resources 
non-wasteful non-commercial use* of locally availab 
resources ownad by tha state taken and u«ed by resid 
personal use.

Tha legislature may grant a preference for subsists 
o£ fish and wildlife and renewable resource* in r u n  
of the state.

DRAFT TWO SECTION 19. SUBSISTENCE USES OF FISH
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsisted 
of fish end wildlif* and renewable n a t ural r«©ou,rcei 
b y  the state are the customary and t r a d i t i o n a l , 
n on-waateful, non-commercial uaaa of t hose resource* 
available in the area where a resident resides, tak€ 
uned b y  a resident for pe r s o n a l  or family consuinptic 
ouetomary trade.

AND
ce use* 
are the

e
ents for

ce uses 
1 areas

Nothing in this Constitution prohibits the legial&ti 
granting a preference for subsistence uses of fish 
wildlife and renewable resources in rural areas of 
or from allocating subsistence resources among users

snd
the

DRAFT THREE SECTION 19. SUBSISTENCE USES OF FISH AND 
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsistence uses 
of fiih and wildlife and renewable natural resources are the 
customary and traditional, non-wasteful, non-commercial uses 
of these resources, taken by a resident in the area where 
the resident resides for personal or family consumption, for 
barter or oharing for personal or family consumptioij, or for 
customary trade.

T he legislature m a y  ac c o r d  a p r i o r i t y  in rural area* 
t a k i n g  of fish and wi l d l i f e  a n d  renew a b l e  n a t u r a l  r« 
for subsistence uttes, and may p r o v i d e  for th© allocc 
that taking b ased upon local or c o m m u n i t y  residence, 
c u s t o m a r y  and direob dependenoe on th© resource,

A N D

c© use*
owned

n and 
n or for

re from 

state

for the 
sources 
tion of 
or



HOUSE COMMITTEE REPORT
( 9 )
Date Referred: January 31, 1990

Date of Committee Action

FURTHER REFERRALS:

= t
JUDICIARY

The RESOURCES Committee considered: HJR 74

HOUSE JOINT RES. NO. 74 CONST. AMDT: SUBSISTENCE PREFERENCE

Proposing an amendment to the Constitution of the State of Alaska 
relating to a preference for subsistence use of fish and wildlife and 
state-owned renewable natural resources.

RECOJ04E
IA  b e
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do pass 
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[ ] zero fn/analysis  
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NATIONAL RIFLE ASSOCIATION OF AMERICA

1600 Rhode Island Avenue, N.W. • Washington, D.C. 20036 • (202) 028-6000

Rep. Cliff Davidson 
Pouch V
Juneau, Alaska 99811 

Dear Cliff:

I have enclosed a copy of an article that I have written for 
Sunday's Anchorage Times. I hope you will read it and consider it 
when you discuss the Subsistence issue with your colleagues.

Also, on 29 April 1986, the Board of Directors of the National 
Rifle Association of America unanimously adopted a resolution that 
included the following language:

"...The National Rifle Association of America supports equal 
hunting rights for all citizens of the United States without regard 
to race, creed or place of residence...".

I urge you to support this position.

Thank you for your attention to this matter.

P id 'fi.s fm h  ({!
THE AMERICAN RIFLEMAN

THE AMERICAN HUNTER
AND

8 March 1990

I am, 
Sincerely

WAYNEyANTHONY ROSS 
s/copfcr Vice President, NRA



Wayne 
Anthony

R o ss
A TTO RN E Y  AT LAW

LAW OFFICES OF

ROS£>. GINGRAS. BAILEY & MINER
A PROFESSIONAL CORPORATION 
10 0 7  W THIRD A VENUE. SUITE 204 

ANCHORAGE. ALASKA 99501 
TELEPHONE 19071 276-5307

WAYNE AN lM ONY BOSS 
Th o m a s  S  G iNGRAS 

ALIEN M Ba il Et 
E O L  MINER 

C H E R iC  JACOBUS

0» COUNSEL
D O N A L D  J  M IL L E R

FROM THE A R E N A  
Column for Anchorage Times 
for Sunday, llj, Ma r c h  1990

Fifty years after the start jof World War II, we still look 
back on that long, hot summer of 1939, when war clouds were 
gathering on the horizon, and wonder why the world leaders couldn't 
see it coming, and why they didn't take steps to avoid that costly 
conflict.

Today, war clouds of a different nature are gathering on 
Alaska's horizon. The threatened conflict won't be one involving 
bullets and bombs. Instead, it will involve words and ballots. 
But, this war, too, will be costly. It will not cause the deaths
of millions of people. It will, however, cause the death of the
unity and pride we Alaskans have with and in each other.

Recently, the Alaska Supreme Court ruled in the case of
McDowell v. State, that the provision in Alaska's Constitution 
requiring that all fish and wildlife resources be managed for 
"common use" is an important constitutional right for all Alaskans. 
The plaintiffs in the McDowell case had sought the Court's 
assistance in obtaining the same Subsistence rights as other 
Alaskans to participate in the taki n g  of wild game and fish. 
Before the McDowell decision, those people who lived in parts of 
the State which had been d e s ignated "rural", had a preference to 
take fish and wildlife for Subsistence over other Alaskan citizens 
who lived in parts of the State designated "urban". Since the 
McDowell decision, all Alaskans now have equal Subsistence rights.

The only fly in the ointment, however, comes as a result of 
Federal law. The Alaska National Interest Lands Conservation Act 
[ANILCA] requires that Subsistence rights be granted only to 
"rural" Alaskan residents. This d i r ectly conflicts with Alaska's 
Constitution. Title VIII of A N I L C A  mandates Federal management of 
fish and wildlife resources on Federal lands in Alaska if Alaska's 
Subsistence law does not conform w i t h  the provisions of ANILCA. 
Since our Supreme Court has said that a "rural" preference j.s 
unconstitutional under Alaskan law, it is clear that our 
Subsistence law does not conform w i t h  ANILCA.

"Urban" residents have fought for years to overturn the 
discriminatory Alaskan law denying t h e m  the same rights as "rural" 
Alaskans. Now that "urban" A l a s k a n s  have now achieved equality 
with their "rural" cousins, the next step on the road to equal 
rights should be to overturn the Federal law on Subsistence. After
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all, any thinking person has to realize that the rural preference 
mandated by ANILCA is also discriminatory, just like Alaska's 
Subsistence law was, prior to McDowell.

So...What does Alaska's Governor propose to do about the 
Federal law which makes "urban” Alaskans second class citizens, 
compared to "rural" Alaskans?

Does he request our Congressional delegation to amend the 
Federal law to allow Alaskans to manage the fish and wildlife of 
this State without Federal interference? No.

Does he direct the Attorney General to file a lawsuit, seeking 
to overturn the discriminatory Federal law? No.

Instead, Governor Cowper proposes amending Alaska's 
Constitution so that, once again, "rural" Alaskan residents will 
have priority Subsistence rights over "urban" Alaskans.

What Governor Cowper proposes, for a solution, is that we hold 
a war. "Let's see who wins", he is saying. "We'll let the 
'urbans' fight the 'rurals' at the ballot box next 
Nov e m b e r . ..winner take all".

Unfortunately, in such a divisive war pitting Alaskan against 
Alaskan, there will be no winner. Instead, we will all be losers. 
A n d  what happens if the Constitutional Amendment fails to obtain 
voter approval? We will be another year behind in settling the 
Subsistence problem, and more divided than we are now.

Already, battle lines are being drawn. Reinforcements are 
being summoned. A  group from Wisconsin that opposes Indian treaty 
rights intends to become involved if a state constitutional 
amendment goes to the voters in November. On the other side, the 
AFN, turning its back on all Natives who live in "urban" areas, has 
indicated it supports a Constitutional Amendment giving a "rural" 
priority in Subsistence. Other Lower 48 hunting, fishing, and 
outdoors organizations are looking towards getting involved in the 
coming battle in Alaska.

It still is not too late, however, to stop this war before it 
starts. Alaskans need not battle one another in a ballot box 
version of the Civil War. Reasoned minds can still prevail.

What is necessary, of course, to prevent this divisive war 
this Fall, is for the Alaska Legislature to reject the Governor's 
call for legislation calling for a Constitutional Amendment. 
Instead, the Legislature should take the necessary steps to amend
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in Congress, or challenge in court, Title VIII of ANILCA.

We need not embark upon a course that will pit Alaskan against 
Alaskan.

Instead, we should agree to work together, as neighbors and 
friends, to solve the problems caused by the present Federal law. 
If we don't start to do so soon, future generations will ask why 
our leaders didn't take steps to avoid a costly and divisive war 
over Subsistence.
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February 20, 1990

David Ju rc o  
HC-89 Box 8101 
T a l k e e t n a ,  A laska 99676
7 3 3 -1 0 4 9

Re: Subs is tence  I s su e  

To: C

Per ou r te lecom  t h i s  d a t e ,  p le a s e  f ind  e n c lo s e d  an i n t e r e s t i n g ,  
a p p a r e n t l y  o r i g i n a l  s o l u t i o n  to ou r sub s is tence  p rob lem .

The S t a t e  o f  A la ska  i s  the second youngest s t a t e  in  the Un ion .  As 
such , ou r law s ,  r e g u l a t i o n s ,  e t c . ,  e t c . ,  a re  c o n s t a n t l y  c h a l l e n g ed  as

*  r

be ing  no t in  con fo rmance w i th  ou r  c o n s t i t u t i o n ,  and, in  many c a s e s ,  e i ­
t h e r  a l t e r e d ,  amended, a n d / o r  i n v a l i d a t e d  by o u r  s t a t e  and f e d e r a l  
c o u r t s .  One i s s u e  which has re c e i v ed  v i r t u a l l y  p e r p e t u a l  a t t e n t i o n  in  
the l a s t  decade , and one which I  have fo l l ow ed  w i th  g r e a t  i n t e r e s t ,  i s  
t h a t  o f  s u b s i s t e n c e  r i g h t s  to  the h a r v e s t  o f  o u r  s t a t e s ’ f i s h  and game 
r e s o u r c e s .  As t h i s  i s  the o n l y  s t a t e  tha t  e n jo y s  an o f f i c i a l  r e c o g n i ­
t i o n  o f  those  r i g h t s ,  we a r e  f o r c ed  to  se t  p r e c e d e n t s ,  whether we l i k e  
i t  o r  n o t .

W ithout e x c e p t i o n ,  a l l  c o u r t  d e c is i o n s  to d a te  a t t e s t  to  the 
s t a t e s ’ i n e p t i t u d e  in  r e g u l a t i n g  ou r f i s h  and game r e s ou rc e s  c o n s i s ­
t e n t  w ith  ou r c o n s t i t u t i o n  and laws . A l l  im ag in a t iv e  s o l u t i o n s  to  the 
p robe lem have been deemed u n f e a s i b l e ,  u n c o n s t i t u t i o n a l ,  and /o r  i l l e ­
g a l .  Whosever id ea  i t  was to  l a b e l  the Kenai P e n in s u la  as n o n - r u r a l  
had to  have been b o rn ,  r a i s e d ,  and r e s i d in g  in  the  bush . He/she shou ld  
e xp e r ie n ce  l i f e  in  New Y o rk ,  Los Ange les ,  Chicago,, o r  even S e a t t l e  p r i ­
o r  to making an o f f i c i a l  d i s t i n c t i o n  between u rban  and r u r a l .  L i k ew is e ,  
whosever idea  i t  was to  exc lude  any A laska r e s i d e n t  f rom h a r v e s t  o f  ou r 
f i s h  and game r e s o u r c e s  f a i l e d  to  read our b r i e f  1 4 ,0 0 0  word C o n s t i t u ­
t i o n ,  which i s  "one o f  the b e s t ,  i f  not the b e s t ,  s t a t e  c o n s t i t u t i o n s  
e v e r  w r i t t e n " .

A l l  t h i s  i n f i g h t i n g  and l e g a l  w rang l ing  has e f f e c t i v e l y  e l im in a t e d



a l l  but th ree p o s s i b l e  s o l u t i o n s  to  t h i s  a p p a re n t ly  in su rmoun tab le  p r o ­
b lem; the l i g h t  a t  the end o f  the tu n n e l  i s  growing b r i g h t e r .  S o lu t i o n  
#1 r e q u i r e s  amendment o f  the A la ska  N a t i o n a l  I n t e r e s t  Lands Conse rva ­
t i o n  Act (ANILCA) so as to conform with s t a t e  law. As Sena to r  S tevens 
has s t a t e d  that he w i l l  no t  i n t r o d u c e  l e g i s l a t i o n  aimed a t  t h i s  g o a l ,  
t h i s  s o l u t i o n  does no t appear f e a s i b l e .  More l i k e l y  than n o t ,  i t ' s  im­
p o s s i b l e .  In be ing  the o n ly  one o f  i t s '  k ind ,  th a t  p e ic e  o f  f e d e r a l  
l e g i s l a t i o n  en jo y ed  an abno rm a l ly  l a r g e  amount o f  d eba te  and c o n s i d e r ­
a t i o n ,  from a l a r g e  number o f i n t e r e s t  g roup s ,  p r i o r  to  becoming law.
I t  i s  h i g h l y  u n l i k e l y  th a t  i t  would be amended by any l e s s ,  i f  a t  a l l .

S o l u t i o n  #2 i s  one th a t  few A la skan s  would condone , but has been 
th re a te n ed  i f  ou r  s t a t e  o f f i c i a l s  f a i l  to  ac t  in an a p p r o p r i a t e  manner. 
J u s t  about anyone who i s  in  touch w i th  any form o f  news media r e c a l l s  
the f i a s c o  on the Kena i R i v e r  t h i s  p a s t  summer. That  s i t u a t i o n  was c r e ­
a ted  by Fede ra l  Judge R u s s e l l  H o l l a n d s '  o r d e r ,  a l b e i t  i n a d v e r t e n t l y ,  
r e q u i r i n g  the s t a t e  to  a l l o w  the K e n a i t z e s '  a s u b s i s t e n c e  f i s h e r y  f o r  
the 1989 summer s e a s o n .  A lthough t h a t  p rob ab ly  won 't  happen aga in  t h i s  
summer, Judge H o l l a n d  has th re a te n ed  to tu rn  a l l  f i s h  and game r e s o u r c e  
management on f e d e r a l l y  owned land s  o v e r  to the U .S .  F i sh  and W i l d l i f e  
S e r v i c e  i f  the s t a t e  f a i l s  to pe rm enan t ly  c o r r e c t  th e  p rob lem . As he 
has a l l  the power needed to  f u l f i l l  t h i s  p romise , i t  shou ld  no t  be t a ­
ken l i g h t l y .  As a l a r g e  pe rcen tage  o f  the land in  A la s k a  i s  owned by 
the f e d e r a l  goverment ,  t h i s  would e f f e c t i v e l y  d i v e s t  the s t a t e  o f  man­
ag ing  i t s '  own r e s o u r c e s ,  and sh ou ld  no t  be c on s id e re d  as even the r e ­
motest  o f  p o s s i b i l i t i e s  by ou r s t a t e  o f f i c i a l s .

S o lu t i o n  #3 i s  the o n ly  a c c e p t a b le  s o lu t i o n  to  the  p rob lem . Whe­
t h e r  ou r  p o l i t i c i a n s  l i k e  i t  o r  no t i s  im m a te r i a l ,  a l t h o u g h  i t  may 
mean a r a d i c a l  a l t e r a t i o n  o f  t h e i r  p r i o r i t i e s .  Th is  s o l u t i o n  r e q u i r e s  
amendment o f  s t a t e  law so as to  con fo rm  w ith  the l e g a l  d e f i n i t i o n  o f  
r u r a l ,  as r e q u i r e d  by the K ena i t z e  d e c i s i o n ,  AND a l im i n a t i o n  o f  the 
s t a t e s  unequal g r a n t i n g  o f  r i g h t s  and o p p o r t u n i t i e s ,  as r e q u i r e d  by 
the McDowell d e c i s i o n .  F e d e r a l  law (ANILCA) r e q u i r e s  g r a n t in g  o f  a p r i ­
o r i t y  r i g h t  to s u b s i s t e n c e  h a r v e s t e r s  o f  our f i s h  and game r e s o u r c e s ,  
and our s t a t e  c o n s t i t u t i o n  i s  d e d ic a te d  to the p r i n c i p l e  th a t  a l l  r e s -



i d e n t s  a re  e q u a l l y  e n t i t l e d  to t h i s  r i g h t .  T h e r e f o r e ,  i f  a l l  r e s i d e n t s  
o f  o u r  s t a t e  were g r a n te d  the r i g h t  to h a rv e s t  as much f i s h  and game 
as they  needed f o r  s u b s i s t e n c e  pu rpo se s ,  no c o n f l i c t  would e x i s t  be­
tween the s t a t e  and f e d e r a l  r e q u i r em en t s .  However, th e re  would be c r e ­
a ted  a c o n f l i c t  between the v a r i o u s  u se r  g roups, and i t  i s  t h i s  i n e v i ­
t a b l e  c o n f l i c t  th a t  so d i s t r e s s e s  ou r p o l i t i c i a n s ;  as w e l l  i t  s h ou ld .  
As t h i s  concept o f  r e s o u r c e  management has never b e f o r e  been implemen­
t e d ,  the r a m i f i c a t i o n s  cannot be f u l l y  unde rs tood ,  o r  even con temp la ­
t e d ,  a t  t h i s  t ime. A lthough  t h i s  would no t g ive r u r a l  r e s i d e n t s  any 
p r i o r i t y ,  i t  would e s t a b l i s h  s u b s i s t e n c e  use as a p r i o r i t y  ove r  a l l  
o t h e r  u s e s .  This wou ld c e r t a i n l y  appease the K e n a i t z e s ' ,  McDowe l ls ' ,  
N a t i v e s ,  and any o t h e r  s u b s i s t e n c e  u s e r s .

A lthough t h i s  s o l u t i o n  may no t  be p e r f e c t ,  somebodys' bound to  
b i t c h  about i t ,  i t  i s  the o n ly  one in  s i g h t .  U n t i l  a b e t t e r  one can be 
f o u n d ,  o r  c r e a ted  by Judge H o l l a n d ,  i t  shou ld  be implemented as expe­
d i e n t l y  as p o s s i b l e .

S i n c e r e l y ,

C o

T / V "  K e  fly

L e * d <  4  • f e o s t o n  - G o r J  v d '



Ed i t o r

J u n e a u  E m p i r e  

J u n e a u ,  A l a s k a

D e a r  E d i t o r :

Y o u r  M a r c h  1 9 9 0  e d i t o r i a l  in s u p p o r t  o f  a C o n s t i t u t i o n a l  A m e n d m e n t  

to p e r m a n e n t l y  s e g r e g a t e  A l a s k a ’s c i t i z e n s  i n t o  u r b a n  a n d  r u r a l  f a c t i o n s  

d e s e r v e s  a r e s p o n s e .

T h e  i s s u e ,  h o w  to l e g a l l y  d i s c r i m i n a t e  a g a i n s t  t h e  m a j o r i t y  o f  A l a s k a ’s 

r e s i d e n t s  in t h e  a l l o c a t i o n  o f  f i s h  a n d  game; h a s  r e c e i v e d  c o n s i d e r a b l e  

a t t e n t i o n  f r o m  t h e  n e w s  m e d i a ,  c u r r e n t  a n d  p a s t  s t a t e  a d m i n i s t r a t i o n s ,  

l e g i s l a t u r e s ,  l e g i s l a t o r s ,  N a t i v e  o r g a n i z a t i o n s ,  o r g a n i z e d  r e c r e a t i o n a l  

g r o u p s  a n d  i n d i v i d u a l s .  It p r o m i s e s  to b e c o m e  t h e  d o m i n a t e  t h e m e  

o f  t h e  1 9 9 0  e l e c t i o n s  f o r  G o v e r n o r ,  S t a t e  S e n a t o r s ,  R e p r e s e n t a t i v e s  

a n d ,  h o p e f u l l y ,  f o r  t h e  U . S .  S e n a t o r  a n d  R e p r e s e n t a t i v e .

A l a s k a  h a s  s t r u g g l e d  w i t h o u t  s u c c e s s  to f i n d  a l e g a l  m e a n s  to d i s c r i m i n a t e  

a g a i n s t  t h e  m a j o r i t y  w h i l e  t h e  N a t i v e  e l e m e n t  o f  the m i n o r i t y  h a s  

l a r g e l y  b e e n  s u c c e s s f u l  in g a i n i n g  e x c l u s i v e -  or p r e f e r e n t i a l  a c c e s s  

to f i s h  a n d  g a m e  r e s o u r c e s .  P r i o r  to t h e  N a t i v e  C l a i m s  S e t t l e m e n t  

A c t  o f  1 9 7 1 ,  i n  w h i c h  A l a s k a  N a t i v e s  ( p e r s o n s  o f  \ or m o r e  N a t i v e  

b l o o d )  r e c e i v e d  4 4 , 0 0 0 , 0 0 0  a c r e s  o f  l a n d  a n d  $ 9 6 0 , 0 0 0 , 0 0 0  f r o m  t h e  

f e d e r a l  a n d  s t a t e  g o v e r n m e n t s  in e x c h a n g e  f o r  a b o l i t i o n  o f  a l l  N a t i v e  

a b o r i g i n a l  c l a i m s  to f i s h  a n d  g a m e ,  a m o n g  o t h e r  i t e m s ,  a l l o c a t i o n  

o f  f i s h  a n d  g a m e  w a s  a c c o m p l i . s h e d  t h r o u g h  s e a s o n s  and b a g  l i m i t s ,  

m e t h o d s  a n d  m e a n s  of t a k e  a n d  t i m e  a n d  a r e a  z o n e s .  W h i l e  n o t  a p e r f e c t  
s y s t e m ,  c o n f l i c t s  a m o n g  u s e r s  w e r e  m i n i m a l ,  the r e s o u r c e s  w e r e  t h r i v i n g  

a m  o o n e  s t a r v e d  t h o u g h  t h e  m e n t a l  s t a t e  o f  c u l t u r a l  w e l l - b e i n g  

c o u l d  n o t  be m e a s u r e d  t h e n  as it c a n n o t  n o w .

T h e  N a t i v e  q u e s t  f o r  s u p r e m a c y  o v e r  f i s h  a n d  g a m e  s t a r t e d  i m m e d i a t e l y  

a f t e r  a c c e p t i n g  t h e  A N C S A  s e t t l e m e n t .  P e r h a p s  it n e v e r  s t o p p e d .

As m e n t i o n e d  e a r l i e r  t h e y  h a v e  b e e n  e x t r e m e l y  s u c c e s s f u l  l a r g e l y  

b e c a u s e  of c o n s i s t e n t l y  s u p p o r t i v e  s t a t e  a d m i n i s t r a t i o n s  f r o m  1 9 7 4  

o n w a r d  a n d  a c o n g r e s s i o n a l  d e l e g a t i o n  t h a t  h a s  y e t  to s e e  a N a t i v e  

b i l l  t h e y  c o u l d  n o t  e m b r a c e .  T h e  N a t i v e  c o m m u n i t i e s ,  e s p e c i a l l y  

t h e  s m a l l e r  a n d  m o r e  r e m o t e  o n e s  c l e a r l y  h a d  a n d  h a v e  s o c i a l  p r o b l e m s .

l c o h o l i s m ,  d r u g s ,  s u i c i d e ,  i n a d e q u a t e  e d u c a t i o n ,  e x c e s s i v e l y  h i g h  

b i r t h  r a t e s ,  f e t a l  a l c o h o l  s y n d r o m e ,  v i l l a g e  l o c a t i o n s  t h a t  p r e c l u d e  

e c o n o m i c  s u c c e s s  a n d  N a t i v e  c o r p o r a t i o n s  c r e a t e d  by A N C S A  t h a t  do 

n o t  s e e m  to h a v e  v i s i o n  b e y o n d  t h e  e n d s  o f  t h e i r  w e l l  p o l i s h e d  d e s k s  
a n d  G u c c i  l o a f e r s .  T h e  l e a d e r s  c a n n o t  s e e  t h e  v i l l a g e s '  p r o b l e m s  

e x c e p t  in t e r m s  o f  w h a t  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  s h o u l d  

d o  f o r  t h e i r  l e s s  f o r t u n a t e  r e l a t i v e s .  T h e  s t a t e  has r e s p o n d e d  b y  

p o u r i n g  b i l l i o n s  of d o l l a r s  i n t o  r u r a l  a r e a s  o n l y  to f i n d  t h a t  t h e s e  

w e l l  i n t e n d e d  e f f o r t s  m a y  h a v e  w o r s e n e d  t h e  p r o b l e m s .

T h e  r e c o n q u e s t  o f  a b o r i g i n a l  h u n t i n g  a n d  f i s h i n g  " r i g h t s "  r e c e i v e d  

a b i g  i m p e t u s  in 1 9 7 2  w h e n  C o n g r e s s  e n a c t e d  the M a r i n e  M a m m a l  P r o t e c t i o n  

A c t  ( M M P A ) .  T h i s  a c t  u s u r p e d  a l l  s t a t e  a u t h o r i t y  for t h e  m a n a g e m e n t  

of m a r i n e  m a m m a l s  w h i l e  a c c o r d i n g  a l l  N a t i v e s  u n l i m i t e d  a c c e s s  to 

t h e  r e s o u r c e  w i t h o u t  r e s t r i c t i o n ,  e x c e p t  f o r  t h o s e  of i n t e r n a t i o n a l  

t r e a t i e s .  T h e  n e x t  m i l e s t o n e  c a m e  f r o m  the H a m m o n d  a d m i n i s t r a t i o n  

w h i c h  c l e a r l y  w a s  a l l i e d  to t h e  N a t i v e  v o t e .  He p u s h e d  f o r  f e d e r a l  

i n t e r v e n t i o n  o n  f e d e r a l  l a n d s  a n d  a l s o  p u s h e d  f o r  e n a c t m e n t  of a
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r u r a l  s u b s i s t e n c e  law. He s u c c e e d e d  in 1 9 7 8  w i t h  t h e  p a s s a g e  of 

A l a s k a ’s f i r s t  c o m p r e h e n s i v e  d i s c r i m i n a t o r y  s u b s i s t e n c e  la w ,  In 

1 9 8 0  t h e  H a m m o n d  a d m i n i s t r a t i o n  a l o n g  w i t h  t h e  A l a s k a  C o n g r e s s i o n a l  

D e l e g a t i o n  s u c c e e d e d  in i n c l u d i n g  a m a n d a t o r y  r u r a l  p r e f e r e n c e  in 

the a l l o c a t i o n  o f  f i s h  a n d  g a m e  on f e d e r a l  l a n d s  in the A l a s k a  N a t i o n a l  

I n t e r e s t  L a n d s  A c t  ( A N I L C A ) .  S i n c e  t h e n  A N I L C A  h a s  b e c o m e  t h e  f o c a l  

p o i n t  of t h e  f i s h  a n d  g a m e  a l l o c a t i o n  p r o b l e m .  It r e q u i r e s  t h e  s t a t e  

to a c c o r d  a p r e f e r e n c e  to r u r a l  A l a s k a .  If t h e  s t a t e  d o e s  n o t  c o m p l y  

the f e d e r a l  g o v e r n m e n t  w i l l  t a k e  o v e r  m a n a g e m e n t  o f  s u b s i s t e n c e  on 

T h i s  t h r e a t  h a s  b e e n  u s e d  s u c c e s s f u l l y  t i m e  a n d  t i m e  
a g a i n  to c o e r c e  t h e  A l a s k a  l e g i s l a t u r e  i n t o  p a s s i n g  l e g i s l a t i o n  t h a t  

i l l e g a l l y  d i s c r i m i n a t e s  a g a i n s t  t h e  m a j o r i t y  o f  c i t i z e n s .  It h a s  

a l s o  b e e n  u s e d  s u c c e s s f u l l y  in o t h e r  v e n u e s  s u c h  as t h e  1 9 8 2  r e f e r e n d u m  

to r e p e a l  t h e  s t a t e ’s " s u b s i s t e n c e "  s t a t u t e  w h i c h  w a s  d e f e a t e d .

T h e  t h r e a t  of f e d e r a l  i n t e r v e n t i o n  d i d  no t ,  h o w e v e r ,  d e t e r  t h e  A l a s k a  

S u p r e m e  C o u r t  in 1 9 8 9  f r o m  f i n d i n g  u n c o n s t i t u t i o n a l  t h a  s t a t e  s u b s i s t e n c e  
s t a t u t e .  O n c e  a g a i n  t h e  G o v e r n o r ,  t h i s  n e w s p a p e r ,  t h e  A F N  a n d  N a t i v e  

s p o k e s m e n  a l l  a r e  c a l l i n g  f o r  d i s c r i m i n a t o r y  a n d  p r o b a b l y  u n c o n s t i t u t i o n a l  
a m e n d m e n t s  to o u r  c o n s t i t u t i o n  in o r d e r  to k e e £  o u t  .the £ e d £ .

H o w  b a d  a r e  t h e  Feds; b a d ,  b u t  n o t  a l l  bad! T h e y  h a v e  b e e n  a n  e v e r  

i n c r e a s i n g  p r e s e n c e  s i n c e  s t a t e h o o d .  S t a t e h o o d  is a n  e f f e c t i v e  m i l e s t o n e  

by w h i c h  t h e  r e f e d e r a l i z a t i o ;  of A l a s k a  c a n  be c h a r t e d .

S t a t e h o o d ,  A N C S A  a n d  A N I L C A  p r e t t y  m u c h  c o m p l e t e d  t h e  t a s k  o f  b u t c h e r i n g  

t h e  3 6 3 , 0 0 0 , 0 0 0  a c r e s  o f  l a n d  we k n o w  as A l a s k a .  P r i o r  to s t a t e h o o d  

s o m e  n a t i o n a l  f o r e s t s ,  m i l i t a r y  b a s e s ,  n a t i o n a l  p a r k s  a n d  m o n u m e n t s  

h a d  b e e n  c r e a t e d .  D e s i g n a t i n g  l a n d  a r e a s  as s t a t e ,  N a t i v e  ( p r i v a t e  

fee s i m p l e )  a n d  f e d e r a l  s p e c i a l  c a t e g o r i e s  i n e v i t a b l y  s e t  i n t o  m o t i o n  

c o n f l i c t i n g  g o a l s  a n d  o b j e c t i v e s  f o r  t h e  u s e  a n d  d e v e l o p m e n t  o f  t h e  
a s s i g n e d  l a n d  m a s s e s .

T h e  f e d e r a l  g o v e r n m e n t  h a s  a l l o c a t e d  n e a r l y  1 3 0 , 0 0 0 , 0 0 0  a c r e s  f o r  

n a t i o n a l  p a r k s ,  p a r k  p r e s e r v e s ,  m o n u m e n t s  a n d  r e f u g e s .  T h e s e  ? r e  

d e s i g n a t i o n s  o n  w h i c h  t h e  f e d e r a l  g o v e r n m e n t  h a s  t r a d i t i o n a l l y ,  p r o b a b l y  

w i t h  a d e q u a t e  l e g a l  b a s e s ; e x e r t e d  c o n s i d e r a b l e  if n o t  c o m p l e t e  c o n t r o l  

o v e r  t h e  a l l o c a t i o n  of f i s h  a n d  g a m e  r e s o u r c e s .  A n o t h e r  1 1 0  m i l l i o n  

a c r e s  w e n t  to t h e  B u r e a u  o f  L a n d  M a n a g e m e n t ,  F o r e s t  S e r v i c e  a n d  m i l i t a r y .  

T h e s e  a r e a s  g e n e r a l l y  a r e  m a n a g e d  b y  t h e  s t a t e s  in w h i c h  t h e y  a r e  
l o c a t e d .

In a d d i t i o n  t h e  f e d e r a l  g o v e r n m e n t  h a s  p r i m a r y  c o n t r o l  o v e r  a l l  m a r i n e  

m a m m a l s ,  a l l  m i g r a t o r y  b i r d s ,  h i g h  s e a s  f i s h e r y  m a n a g e m e n t  w i t h  d i r e c t  

a n d  s o m e t i m e s  b e n e f i c i a l  i m p l i c a t i o n s  to s a l m o n ,  p o l l a c k ,  c r a b ,  etc .  

a n d  c o n t r o l  o f  a l l  s p e c i e s  s u b j e c t e d  to i n t e r n a t i o n a l  t r e a t i e s  a n d  

c e r t a i n  o t h e r  f e d e r a l  a c t s ,  i . e . ,  R a r e  a n d  E n d a n g e r e d  s p e c i e s .  At 

p r e s e n t  t h e  s t a t e  m a n a g e s  i n d i g e n o u s  ( n o n - m i g r a t i n g )  g a m e  on s t a t e  

l a n d s ,  p r i v a t e  ( l a r g e l y  N a t i v e  l a n d s ) ,  B L M  a n d  F o r e s t  S e r v i c e  l a n d s .

O f t e n  w i t h  f e w  f e d e r a l / s t a t e  c o n f l i c t s .  T h e  s t a t e  a t t e m p t s  to c o -  

m a n a g e  p a r k  p r e s e r v e s  a n d  r e f u g e s  b u t  c o n f l i c t s  w i t h  t h e i r  f e d e r a l  

c o u n t e r p a r t s  a r e  f r e q u e n t ,  i . e . ,  w o l f  m a n a g e m e n t  o n  p a r k  p r e s e r v e s  

a n d  r e f u g e s ,  m o o s e  a n d  f u r b e a r e r  m a n a g e m e n t  o n  t h e  K e n a i  N a t i o n a l  

M o o s e  R a n g e ,  e t c .  No s t a t e  or f e d e r a l  m a n a g e m e n t  o c c u r s  in n a t i o n a l  

p a r k s ,  at l e a s t  n o n e  w o r t h y  o f  t h e  t e r m .



3

T h e  f e d e r a l  m a n a g e m e n t  s c o r e c a r d  in s o m e  i n s t a n c e s  is d i s m a l .  M a r i n e  

m a m m a l s  a r e  e s s e n t i a l l y  u n m a n a g e d .  N a t i v e s  s l a u g h t e r  a n d  w a s t e  w a l r u s  

by the t h o u s a n d s  w i t h  o n l y  t h e  i v o r y  a n d  o o s i k  ( O s p e n i s )  r e m o v e d  

( F e d s  f i n a l l y  m a d e  a s i g n i f i c a n t  c a s e  l a s t  y e a r ) .  T h e y  t a k e  p o l a r  

b e a r  i n d i s c r i m i n a t e l y  w i t h  a p r e p o n d e r a n c e  o f  t h e  t a k e  b e i n g  y o u n g  

a n d  f e m a l e s .  S e a  l i o n  p o p u l a t i o n s  h a v e  c r a s h e d  in p o r t i o n s  of A l a s k a  
f or u n k n o w n  r e a s o n s .  H a r b o r  s e a l s  a n d  s e a  o t t e r s  w h o s e  n u m b e r s  a r e  

u n r e g u l a t e d  a n d  u n u t i l i z e d  in m a n y  a r e a s  a r e  c r e a t i n g  s e r i o u s  i m p a c t s  

on l o c a l  f i s h e r i e s ,  e s p e c i a l l y  o n  s t o c k s  o f  c r a b s ,  a b a l o n e s  a n d  s a l m o n .

T h e  j u r y  is s t i l l  o u t  o n  f e d e r a l  m a n a g e m e n t  o f  b o t t o m  f i s h  s t o c k s  b u t  my 

g u e s s  is t h a t  p o l l o c k  a n d  h a l i b u t  h a v e  b e e n  a d v e r s e l y  i m p a c t e d .

B ut p e r h a p s  t h e i r  g r e a t e s t  f a i l u r e  h a s  b e e n  w a t e r f o w l  m a n a g e m e n t .  T h e  

A l a s k a  O u t d o o r  C o u n c i l  s u c c e s s f u l l y  s u e d  t h e  f e d e r a l  g o v e r n m e n t  o v e r  the 

i l l e g a l  m i s m a n a g e m e n t  o f  c a c k l i n g  C a n a d a  a n d  E m p e r o r  g e e s e .  B u t  u p o n  
l o s i n g  t h e  f e d e r a l  g o v e r n m e n t  i m m e d i a t e l y  c o n t i n u e d  t h e i r  p r i o r  m a n a g e -  

m e n t  p r a c t i c e s .  T h e s e  i n c l u d e  a c l o s e d  s e a s o n  f o r  e v e r y o n e  e x c e p t  t h e  

N a t i v e s  of t h e  Y u k o n - K u s k o k w i m  D e l t a  w h o  c a u s e d  t h e  p r o b l e m  in t h e  f i r s t  

p l a c e .  T h e s e  p e o p l e  t a k e  t h e  b i r d s  in t h e  s p r i n g  ( b r e e d i n g  p a i r s ) ,  

s u m m e r  ( e g g s  a n d  f l i g h t l e s s  y o u n g  a n d  m o u l t i n g  a d u l t s ) ,  f a l l  p r i o r  to 

m i g r a t i o n .  A l l  o f  t h i s  h a r v e s t  is i l l e g a l  y'et t h e  f e d e r a l  g o v e r n m e n t  

h a s  e n t e r e d  i n t o  a g r e e m e n t s  a l l o w i n g  f o r  t h e  c o n t i n u e d  s l a u g h t e r  in 

t h e  f a c e  o f  a l o s t  l a w s u i t  a n d  in v i o l a t i o n  o f  m i g r a t o r y  b i r d  t r e a t i e s !

T h e  f e d e r a l  r e c o r d  in A l a s k a  at l e a s t  o n  m a r i n e  m a m m a l s  a n d  m i g r a t o r y  

b i r d s  h a s  b e e n  o n e  o f  a r r o g a n c e  a n d  l a w l e s s n e s s .  M a n y  p e o p l e  d o n ’t 

r e a l i z e  t h a t  n o  o n e ,  n o t  e v e n  t h e  c o u r t s ,  c a n  f o r c e  t h e  f e d e r a l  g o v e r n ­

m e n t  to e n f o r c e  c o n s e r v a t i o n  l a w s .

O b v i o u s l y ,  I a m  n o t  e n t h u s i a s t i c  a b o u t  f e d e r a l  m a n a g e m e n t  o f  f i s h  o r  

g a m e  b u t  it is a f a c t  t h a t  t h e y  a l r e a d y  p l a y  a m a j o r  r o l e  in t h e  m a n a g e ­

m e n t  o f  t h e  f i s h  a n d  g a m e  r e s o u r c e  in A l a s k a .

W h i l e  t h e  G o v e r n o r  c l a i m s  to h a v e  i n t r o d u c e d  a p r o p o s a l  to a m e n d  t h e  

C o n s t i t u t i o n  b e c a u s e  h e  o p p o s e s  f e d e r a l  i n t e r v e n t i o n  in t h e  m a n a g e ­

m e n t  o f  f i s h  a n d  w i l d l i f e  in f a c t  h i s  a d m i n i s t r a t i o n  is a c t i v e l y __
w o r k i n g  at t h i s  v e r y  m o m e n t  to e x p a n d  f e d e r al c o n t r o l  o f  g a m e  in a 
r ac i. a l1l _ ^ _ b _ i a £ e d _ m a n n £ r  .

T h e  s t a t e  a d m i n i s t r a t i o n  is s u p p o r t i n g  a U . S . / C a n a d a  t r e a t y  to m a n a g e  

t he P o r c u p i n e  c a r i b o u  h e r d ,  o u r  s e c o n d  l a r g e s t ,  at t h i s  t i m e .  T h e  

t r e a t y  w i l l  g i v e  t h e  f e d e r a l  g o v e r n m e n t  a n d  N a t i v e s  c o n t r o l  o f  t h e  h e r d .

T h e  s t a t e  is a l s o  s u p p o r t i n g  a m e n d m e n t s  t o  t h e  U . S . / C a n a d a  M i g r a t o r y  

B i r d  T r e a t y  t o  l e g a l i z e  p r e s e n t l y  i l l e g a l  s p r i n g  a n d  s u m m e r  d e s t r u c t i o n  

of w a t e r f o w l  b y  N a t i v e s .

I r o n i c a l l y ,  t h e  b e n e f i c i a r i e s ,  N a t i v e s ,  a r e  t h e  m a j o r  c a u s e  o f  t h e  p r e s e n t  

d e p l e t e d  s t a t u s  o f  s e v e r a l  s p e c i e s  a n d  t h e y  a r e  m a k i n g  i n r o a d s  i n t o  

o t h e r  s p e c i e s .  F o r  e x a m p l e  l a s t  s p r i n g  t h e y  k i l i e d  40 t o n s  o f  w h i s t l i n g  

s w a n s - - 5 , 0 0 0 - 8 , 0 0 0  b i r d s .  A s p e c i e s  no o n e  c a n  l e g a l l y  h u n t  in A l a s k a .

O n e  w o n d e r s  if t h e  G o v e r n o r  r e m e m b e r s  t h a t  h e  t o o k  a n  o a t h  t o  u p h o l d  

the l a w s  of A l a s k a  f o r  a l l  c i t i z e n s .  W h y  h a s n ' t  t h e  s t a t e  e n f o r c e d
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its r e g u l a t i o n s  a g a i n s t  i l l e g a l  t a k e  of w a t e r f o w l  in s e l e c t e d  p o r t i o n s  

of the s t a t e ?  A t o u c h  of r a c i s m  b y  the G o v e r n o r ?

In t he f e w  d a y s  t h a t  h a v e  e l a p s e d  s i n c e  y o u r  e d i t o r i a l  a p p e a r e d  t he 

p i c t u r e  h a s  b e c o m e  q u i t e  c l e a r .  T h e  N a t i v e s  h a v e  f i n a l l y  r e v e a l e d

t h e i r  p l a n  f o r  a r a c i a l  s o l u t i o n  to t he p r o b l e m  A l J ^ N a J i j L v e ^ ^ h o u l d

b £ _ £ £ £ £ £ d £ l i _ J [ i £ £ £ _ £ £ i £ £ i £ y _ £ j - . _ u ££_£.£_.![i:j] l _ a n d _ g a m e  be c a u s e  o f  c u l ­
t u r a l  n e e d s .  T h i s  u t t e r l y  r a c i s t  v i e w p o i n t  w a s  m o s t  r e c e n t l y  p u t  f c r t h  

by t h e  r e p r e s e n t a t i v e s  o f  23 c o m m u n i t i e s  in S o u t h e a s t  A l a s k a  a n d  p l a c e d  

in c o n c r e t e  w h e n  R e p .  W a l l i s  of Ft. Y u k o n  p u t  f o r t h  a p r o p o s e d  C o n s t i t ­

u t i o n a l  A m e n d m e n t  to a c c o m p l i s h  a p a r t h e i d  in A l a s k a .  T h e i r  r e c e n t  

a c t i o n s  a r e  c o n s i s t e n t  w i t h  the e x p r e s s e d  d e s i r e s  o f  v a r i o u s  N a t i v e  

g r o u p s  d u r i n g  t h e  1 9 7 0 ' s ,  t h e  1 9 8 0  d e b a t e  on A N I L C A ,  t h e  1 9 8 2  r e f e r e n d u m  

on s u b s i s t e n c e  a n d  t h r o u g h o u t  t h e  M c D o w e l l  vs. S t a t e  l a w s u i t ,  to m e n t i o n  
a f e w  o f  t h e i r  a c t i v i t i e s .

M y  p r o p o s e d  r e s o l u t i o n  to t he " s u b s i s t e n c e "  i s s u e  f o l l o w s :

1. A b o l i s h  t h e  t e r m  " s u b s i s t e n c e "  f r o m  t h e  f i s h  a n d  g a m e  r e g u l a t i o n s  
as it is n o  l o n g e r  p e r t i n e n t .

2. M a n a g e  t h e  f i s h  a n d  g a m e  r e s o u r c e  so as to p e r p e t u a t e  it u s i n g  

s e a s o n s  a n d  b a g  l i m i t s ,  m e t h o d s  a n d  m e a n s  a n d  t i m e  a n d  a r e a  z o n i n g .

T h e s e  b a s i c  t o o l s  p r o v i d e  s u f f i c i e n t  f l e x i b i l i t y  to a d e q u a t e l y

p r o v i d e  f o r  t h e  c o m p l e x  n e e d s  a n d  d e s i r e s  o f  A l a s k a ' s  c i t i z e n r y  r e g a r d l e s s  
of t h e i r  g e o g r a p h i c  l o c a t i o n  or e t h n i c  h e r i t a g e .

3. T h e  l e g i s l a t u r e  s h o u l d  b y  r e s o l u t i o n ,  a n d  o t h e r  p o l i t i c a l  m e a n s ,  
if n e c e s s a r y ,  u r g e  t h e  G o v e r n o r  t o  i m m e d i a t e l y  c h a l l e n g e ,  in f e d e r a l  

c o u r t ,  t h e  o f f e n d i n g  p o r t i o n s  of A N I L C A .  T h e r e  is e v e r y  l i k e l i h o o d  t h a t  
t h e  c o n g r e s s i o n a l l y  m a n d a t e d  u r b a n  v s. r u r a l  c l a s s i f i c a t i o n  o f  U . S .  

c i t i z e n s  v i o l a t e s  t h e  f e d e r a l  c o n s t i t u t i o n .

A. C o n c u r r e n t  to 3 a b o v e ,  p e t i t i o n  o u r  C o n g r e s s i o n a l  D e l e g a t i o n  to 

s e e k  i m m e d i a t e  a m e n d m e n t  to A N I L C A  b y  r e m o v i n g  t h e  o f f e n d i n g  l a n g u a g e .  

A N I L C A  h a s  b e e n  a m e n d e d  o n  t h e  a v e r a g e  of o n c e  a jre a r  s i n c e  e n a c t m e n t .

I r e a l i z e  S e n a t o r  S t e v e n s  o p p o s e s  s u c h  an a m e n d m e n t  b u t  he a l s o  is 
r e s p o n s i b l e  to t h e  s t a t e .

5. T h e  l e g i s l a t u r e  s h o u l d  r e j e c t  a l l  r e s o l u t i o n s  a i m e d  a t  a m e n d i n g  

th e  C o n s t i t u t i o n  t o  i n s t i t u t i o n a l i z e  c l a s s e s  o f  c i t i z e n s  f o r  t h e  p u r ­

p o s e  o f  a l l o c a t i n g  f i s h  a n d  g a m e  r e s o u r c e s .

I r e c o m m e n d  t h a t  e a c h  l e g i s l a t o r  r e r e a d  A r t i c l e  I, S e c .  I of t h e  A l a s k a  

C o n s t i t u t i o n  a n d  t h e  S u p r e m e  C o u r t  d e c i s i o n ,  M c D o w e l l  vs. S t a t e  S u p r e m e

C o u r t ,  f i l e  N o. S - 2 7 3 2 .  J u s t i c e  M o o r e  c o m m e n t s  o n  p a g e  3 2  " T h i s  is
an e q u a l  p r o t e c t i o n  c a s e ,  a n d  a n  e a s y  o n e  at t h a t . "  T h e  e q u a l  p r o t e c t i o n  

s e c t i o n  r e f e r r e d  t o  s t a t e s  in p a r t  " a l l  p e r s o n s  a r e ... e n t i t l e d  to 
e q u a l  r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  l a w . . . "

W h i l e  t h e  c a s e  u n d e r  d i s c u s s i o n  w a s  d e c i d e d  s h o r t  of i n v o k i n g  t h e  

e q u a l  p r o t e c t i o n  c l a u s e  s u b s e q u e n t  d e c i s i o n s  w i l l  n e c e s s a r i l y  i n v o l v e  

A r t i c l e  I, S e c t i o n  I.

Is t h e  l e g i s l a t u r e  s e r i o u s l y  c o n t e m p l a t i n g  a m e n d m e n t s  t h a t  w o u l d  

e s t a b l i s h  s t a t e w i d e  p r e f e r e n c e s  o n  a r a c i a l  or u r b a n  v s. r u r a l  b a s i s
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w h e n  s u c h  a c t i o n  w i l l  o n l y  e x a c e r b a t e  the p r e s e n t  s i t u a t i o n ?  H o w  w i l l  

t h e y  c r a f t  a n  a m e n d m e n t  t h a t  w i l l  n o t  f l y  in t he f a c e  of A r t i c l e  r a n d / o r  
A r t i c l e  V I I I  o f  t h e  S t a t e  C o n s t i t u t i o n ?

Is it t he i n t e n t  of t h e  l e g i s l a t u r e  to o n c e  a g a i n  e x h i b i t  t h e i r  m o s t  

f a m o u s  p o s t u r e - - s u p i n e - - a n d  l e a v e  it to t he p u b l i c  to c l e a n  up t h e  

s o r r y  m e s s e s  ( l a w s )  f o i s t e d  u p o n  t h e m  as we h a v e  h a d  to do so m a n y  t i m e s ?

6. If the f e d e r a l  g o v e r n m e n t  m o v e s  to m a n a g e  f o r  s u b s i s t e n c e  u s e s  on 
f e d e r a l  l a n d  s u e  at t h e  f i r s t  a n d  e v e r y  a d d i t i o n a l  o p p o r t u n i t y .  A 

d e t e r m i n e d  e f f o r t  in t h e  c o u r t s  w i l l  h a s t e n  r e s o l u t i o n  of the i s s u e .

7. L a s t l y ,  l e t  u s  n o t  h e a r  a s i n g l e  l e g i s l a t o r  s t a t e  " I ' m  v o t i n g  f o r  the 

r e s o l u t i o n  to a m e n d  t h e  C o n s t i t u t i o n  in o r d e r  to l e t  t h e  v o t e r s  d e c i d e . "  

If an}' l e g i s l a t o r  c a n ’t d o  b e t t e r  t h a n  t h a t - - r e s i g n  a n d  go h o m e  n o w !

R o b e r t  A. R a u s c h  

P.O. B o x  3 2 6 6 2  
J u n e a u ,  A l a s k a  9 9 8 0 3

7 8 9 - 3 7 6 4
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SUBSISTENCE

Thla Is a statement from the Tongass Tribe member,, Donald F. Hoff,Jr. 
in order to speak on the important issue of subsistence youmust 
understand our history of my Tribe. The history that I will speak 
of, was research by my Eagle/Bear brother Richard Jackson.

Tongass Tribe is one of the 13 geographical divisions of the Tlingit 
Nation.

Ketchikan is the first tern on the panhandle of Southeastern Alaska. 
It was first settled by the Tongass Tribe, traditionally known 
as the Taantakwan (the sea lion people), in the middle l800's it 
was a properous village that flourished near the mouth of a creek. 
This creek was famous for its runs of hump-baok salmon.

The creek and its Immediate area were given to the Drifting Ashore 
House Group, a sub-division of the Gaanax a'dl Clan of the Tongass 
Trib6, by a 3anya man (Cape fox people) in honor of the wife who 
had been from the Tongass Gaanax a ’di Clan.

A b migration of early pioneers to Alaska ocourred, settlers 
increasingly attracted to the riohnese of the land, encroaohed an 
Tongass Land with total disregard to the Tongass Tribe. Natives 
were looked upon as less than human having little or no intelleot.

Time went by' and c o m e r o i a l  businesses displaced the natives as 
land became more increslngly valuable to the town. Ultimately a 
central business district developed. This district completely 
surrounded the Tongass Tribe Village.

The Tongass Tribe has diminished in size due to the .loss of a 
historical land base. With the loss of land the continuity of the 
social economy was forever interrupted.

The natives called the village "Klohxaan". Many t r a n s a c t i o n s  
have been recoded by the Tribe's is "under the wings of a 
eagle". This name came because of a big rock in the creek that 
sprayed like wings when the creek roared with rain water. The 
name was changed to Ketohikan by the whites after they incorporated 
and seized most of the land.

According to TLINGIT GENEALOGY, NOTES AN D  INFORMATION 
( SHORTBIDGE,LOUIS 1915-1926) clan houses (HIT) of the Taanta-kwaan 
in Ketchikan on May 8,193.6 include 1

Raven 
Gaanaxa a 1di Clan

(Raven) Yei'l Hit 

(Moose) Xaas Hit 
(Over the Istmus) X'agoon Hit

(Golden Eagle) Gidjook Hit 
(Ground Squirrel or Marmot)
S'aax Hit

T

Eagle 
T o i k w e l d e i 1 Clan

(Ravine) Shaaji'ax Hit 

(Bear) XUtz Hit 
(Kan who married the Brown 
Bear) Kaats' Kit 
(Around the Eagle) Wandaa Hit
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'Today because of assimitlation and disconnection to oulturalheritage 
due to the laolc of a land base the Tongass Tribe's Matrillneal 
Moletle have only one known house group apieoe. The Gaanax a'dl 
have only the Yie'l Hit and the Teikweidei have only the Kaats Hit 
house. Today the Tongass Tribe is only a breath away from extinotion 
if there is not any attempts to restore some semblance of the social 
economy that onoe exsisted.

A a of now the Tongass Tribe number approximately 300. They live 
for the most part in urban locations*with a large oonoentration 
in the Ketchikan area.

Now here we are fighting for subsistence rights of ray people and 
native people in Alaska. Ve are talking about "Inherent Rights!1 
the right to subsist as we did for 10.000 years and before,

I am part of the Tlingit Nation and proud of my Cultural Heritage.
What right does the State of Alaska or the Federal Government or 
any one person have to decide whether 1 can subsist for traditional 
foods. Anyone is to blame, it has been the exploitation by rapists, 
capitalists opportunists. The laws are created for further exploitation 
of all our natural resources.

Prime examples, fish and wildlife game.abalone, sea-ououmber,herring 
roe, seaweed, shelfish and the list goes on and on. State of Alaska 
has.over regulated.

A n  artiole -written by Ket’ohi.kan Daily News, Friday, Maroh 9,1990 on 
Subsistence> Native Preference Proposed. Rep,Kay Wallis,D-Fort 
Yukoni'said that falls short of protecting the native culture. • 
Rep.Wallls introduced a measure that would amend the State Constitution 
to limit subsistence rights to’ natives and rural residents. A 
vote againstthis amendment is disarimatlon againstthe Native People 
in Alaska. Another form of this Disorlmation Is the States stand 
that they don't recognize Indian Tribes in Alaska. I don't know 
what else to call it.

To be real frank, Alaska Federation of Natives that supports the 
rural deflnatlon amendment do not have the right to speak or
represent me nor our Tribe beoause we live in a urban setting.
We can't understand their logic. Ketchikan is a Village and our 
sea has been an unlimited resouroe for food and economic exchange 
for thousands of uninterrupted years until now. You take away our
subsistcnoe, you will oertainly kill my people. You have rocked
the "Gum-boot B o a t !1

The imposition of State regulatory Subsistence laws on a people who 
heretofore have never been denied or denied anyone the inherent 
right to provide for their families. In a few basic words, that 
Is oalled' human rights. Human Rights s j  not exist if someone or 
bojy is a raoisfc. l'o me the answer is sample, let people subsist. 
Respectfully submitted for the record.

Aan Kadax Tseen (my Indian name) 
Gaanax a'di Clan
Yel'l Hit 
Taantakwan Tribe
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SUBSISTENCE -  FACT AND FICTION

Why shou ld  the S t a t e  o f  A laska  amend i t s  c o n s t i t u t i o n ,  a l t e r i n g  
fundamenta l  p r i n c i p l e ? ,  o f  the found ing  f a t h e r s  o f  our s t a t e  that} 
a l l  f i s h ,  w i l d l i f e  and wate rs  a re  he ld  f o r  the common use o f  
A laskans  -  t h a t  t h e r e  w i l l  be no e x c lu s i v e  r i g h t  o f  f i s h e r y  -  
t h a t  the laws o f  the land w i l l  be u n i f o rm ly  app l ie d  -  t h a t  i t s
c i t i z e n s  w i l l  have equa l r i g h t s  and tha t  t h e r e  i s  a 
C o n s t i t u t i o n a l  r i g h t  to  due p ro c e s s ?
Why shou ld  the  S t a t e  o f  A laska  amend i t s  c o n s t i t u t i o n  to  comply
w ith a f e d e r a l  law , which most A laskans o b je c te d  to when passed
by C ong re s s ,  th a t  a p p l ie s ,  o n ly  to  f e d e r a l  lands  -  f e d e r a l  land s  
t h a t  have ,  as a m a t te r  o f  law , been under f e d e r a l  management 
s in c e  the a c q u i s i t i o n  o f  A laska  f rom R u s s i a ? .
Why shou ld  the S t a t e  o f  A laska  amend i t s  c o n s t i t u t i o n  and change
the  management o f  STATE land s  to  comply with a f e d e r a l  law th a t
o n ly  a p p l i e s  to F e d e r a l  l a nd s?
As most o f  you know I se rved  with the  Department o f  I n t e r i o r  f rom 
1980 to 1986 in a number o f  c a p a c i t i e s .  I  was an A laskan b e f o r e
I went to Wash ington , DC and, u n l i k e  some, I r e tu rned  to  A la s k a .
WhiLe s e r v in g  as the A s s i s t a n t  to  the  D i r e c t o r  o f  the US F i sh  and 
W i l d l i f e  S e r v i c e  one o f  my r e s p o n s i b i l i t i e s  in 1986 was to Cha i r  
a F e d e r a l  m u l t i - a g e n c y  task  f o r c e  charged with DRAFTING the 
F e d e r a l  S u b s i s t e n c e  Resource Management Program. L a s t  month a t 
the reques t  o f  the Senate I t e s t i f i e d  b e f o r e  the Senate Resources 
Committee on t h a t  program and have a t tempted s ince  my d e p a r t u r e  
f rom the F e d e r a l  Government ( in  1906 )  to  have t h i s  r e g u l a t o r y
program r e l e a s e d  to the A laska p u b l i c  f o r  rev iew and comment. 
Not because I b e l i e v e  i t  i s  the answer to the q u e s t i o n  o f  
s u b s i s t e n c e  re s o u rc e  management but because I b e l i e v e  A la skans  
have the r i g h t ,  under f e d e r a l  law , to re v iew ,  comment and have 
th o se  comments c on s id e red  BEFORE t h a t  program or any o th e r  such
program i s  put i n t o  p l a c e .
Why has our C o n g re s s i o n a l  D e le g a t i o n  not i n s i s t e d  th a t  the 
f e d e r a l  p lan  be r e l e a s e d ?  Why have the so c a l l e d  " f r i e n d s  o f  
A la sk a "  t h a t  s e rv e  in the Department o f  I n t e r i o r  not i n s i s t e d  
t n a t  t h i s  program be r e l e a s e d ?  Why have the A laska F e d e r a t i o n  o f  
Na t iv e s  and the Na t ive  V i l l a g e  o r  R eg iona l  C o rp o r a t i o n s  not 
i n s i s t e d  th a t  t h i s  program be r e l e a s e d ?  Why has the S ta te



L e g i s l a t u r e  and our Governor not demanded th a t  t h i s  program be 
r e l e a s e d ?
FACT -  T i t l e  V I I I  o f  ANILCA on ly  a p p l i e s  to f e d e r a l  l a n d s .
FACT -  Congress found th a t  the S ta t e  o f  A laska was competent to 
manage the f i s h  and game re s ou rc e s  on f e d e r a l  lands -  however 
such management i s  s u b j e c t  to F ede ra l  law , managprnent c o o p e r a t i o n  
and u l t im a t e  a p p r o v a l .  F ed e ra l  agenc ies  manage the h a b i t a t .
FACT -  I f  the S ta t e  F ish  and Game Boards mado an a l l o c a t i o n  
d e c i s i o n  o f  f i s h  and game re s ou rc e s  on F ed e r a l  lands  th a t  f e d e r a l  
agenc ie s  d id  not ag ree  with -  i t  would not be app roved .  The 
F e d e r a l  agenc ies  ho ld  the a u t h o r i t y  under f e d e r a l  law to approve 
or  deny a l l o c a t i o n  d e c i s i o n s  w i th in  f e d e r a l  b ound a r ie s .
FACT -  T i t l e  V I I I  o f  ANILCA does not app ly  to S t a t e  lands  but an 
amendment o f  our S t a t e  C o n s t i t u t i o n  would .
FACT -  T i t l e  VI11 o f  ANILCA d i s c r im in a t e s  on the b a s i s  of 
r e s i d e n c y .
FACT -  A number o f  C o n s t i t u t i o n a l  lawyers  in c lu d in g  government 
S o l i c i t o r s  b e l i e v e  th a t  T i t l e  V I I I  i s  u n c o n s t i t u t i o n a l .  Why 
h a s n ' t  the S t a t e  o f  A la s k a ' c h a l l e n g e d  i t s  a p p l i c a t i o n ?
FACT -  The Master Memorandum o f  Agreement on the Management o f  
F i sh  and Game in A laska signed by S e c r e t a r y  o f  I n t e r i o r  Watt and 
Gove rno r  Hammond i s  ignored by f e d e r a l  a g enc ie s .  I t  i s  an 
I n f o rm a l  r e g u l a t i o n  th a t  did not comply with f e d e r a l  o r  s t a t e  
a d m i n i s t r a t i v e  p r o c e du r a l  laws. I t  i s  in a l l  r e s p e c t s  i n v a l i d .
FACT -  Under f e d e r a l  law the s u b s i s t e n c e  p r e f e r e n c e  i s  g ran ted  to 
r u r a l  communities who s u b s i s t  on f e d e r a l  lands (not s t a t e  or 
p r i v a t e  la n d s )  and t h i s  su b s i s ten c e  p r e f e r e n c e  may be l o s t  or 
rega ined  based on the d e l i n e a t i o n  o f  a community as " r u r a l " .
FACT -  T i t l e  V I I I  o f  ANILCA and i t s  l e g i s l a t i v e  h i s t o r y  p r o v id e s  
no d e f i n i t i o n  o f  " r u r a l " .
FACT -  The o n ly  F e d e r a l  d e f i n i t i o n  o f  Ru ra l  to bo found i s  the
one used by the US Census Bureau. A community o f  2 , 5 0 0  o r  l e s s  
i s  c l a s s i f i e d  as r u r a l .  Any community with a p o p u l a t i o n  above 
2 , 5 0 0  i s  c l a s s i f i e d  as u rban .
FA C T - The S u b s i s t e n c e  p r e f e r e n c e  g r a n t e d  by Ti tl e V I I I  is not a 
p r o p e r t y  right. The l e g i s l a t i v e  h i s t o r y  m a k e s  this very cl ear .

FACT -  The Subs is tence  p r e f e r e n c e  g ran ted  by T i t l e  V I I I  i s  not
g ran ted  in p e r p e t u i t y
FACT -  The Subs is tence  p r e f e r e n c e  g ran ted  by T i t l e  V I I I  i s  not
g ran ted  to Na t ive  peop le  but to pe rsons  who r e s i d e  in r u r a l
communit ies .
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FACT -  The requ i remen t  under T i t l e  V I I I  o f  ANILCA and the 
C o n s t i t u t i o n a l  amendments being c on s id e red  g ran t  a p r e f e r e n c e .  
In  o rd e r  to implement t h a t  p r e f e r e n c e  one must ensu re  th a t  the 
a l l o c a t i o n  can be r e a s on ab ly  r e c e iv ed  by those g ran ted  the 
a l l o c a t i o n .  How can the S t a t e  o f  A la ska  or the F ede ra l
government ensure a su b s i s te n c e  PREFERENCE a l l o c a t i o n  o f  salmon 
( b e t t e r  than 90% o f  a l l  the s u b s i s te n c e  r e s o u r c e s  taken) to  a 
sm a l l  n a t i v e  v i l l a g e  a t the boa rde r  o f  A laska  on the Yukon R ive r  
when the commercia l f i s h i n g  i n d u s t r y  w i l l  i n t e r c e p t  those same 
runs o f  sa lmon in the open ocean?
FACT - A law s u i t  c h a l l e n g in g  the a l l o c a t i o n  d e c i s i o n s  o f  the 
S t a t e  and /o r  the F ede ra l  agenc ies  -  th a t  they do not ad equ a te ly  
p r o t e c t  the s u b s i s t e n c e  p r e f e r e n c e  o f  r u r a l  communities cou ld  
r a d i c a l l y  impact A la s k a ' s  commercia l f i s h i n g  i n d u s t r y .
FACT -  The Department o f  the I n t e r i o r  is  not paying the S ta te  o f  
A laska  the funds n ecessa ry  f o r  the S ta t e  to manage sub s i s te n c e  
r e s ou rc e s  on f e d e r a l  l a n d s .  S ince passage o f  ANILCA in 1980 the 
f e d e r a l  government has o n ly  patd the s t a t e  about $1 M i l l i o n  a 
y e a r .  The S t a t e  expends more than $5 M i l l i o n  a yea r  on the 
program,
FACT -  The S ta te  Supreme Cour t  d e c i s i o n  does not app ly  to  F e d e r a l  
l a n d s .  T i t l e  V I I I  o f  ANILCA is  s t i l l  in e f f e c t  and s u b s i s t e n c e  
p r e f e r e n c e s  w i l l  be met on f e d e r a l  l a n d s .
FACT -  The a s s e r t i o n  by some in Washington and in Juneau th a t  i t  
i s  im p o s s ib le  to  manage A la s k a ' s  f i s h  and game r e s o u rc e s  u n le s s  
i t  i s  done by the S l a t e  i s  i n c o n s i s t e n t  w ith  the h i s t o r y  o f  f i s h  
and game management in a l l  o th e r  s t a t e s .  A la ska  i s  one f i f t h  the 
s i z e  t f  the  con t iguous  s t a t e s .  That means th a t  a g roup ing o f  
s t a t e s  equa ls  the  land mass o f  A la s k a .  Each o f  these  s t a t e s  
manage t h e i r  f i s h  and game r e s ou rc e s  q u i t e  w e l l  and many s t a t e s  
have f e d e r a l  a re a s  w i th in  t h e i r  bounda r ie s  which a re  under 
EXCLUSIVE FEDERAL JURISDICTION meaning the s t a t e  has no 
l e g i s l a t i v e  or r e g u l a t o r y  a u t h o r i t y  w i th in  the f e d e r a l  boundary .
Th is  management i s  accomplished through c o o p e r a t i v e  management 
agreements between s t a t e s  and f e d e r a l  a g en c ie s .
FACT -  The t rend  in the lower 48 i s  t h a t  F ed e ra l  Cou r ts  a r e  
r e v e r s i n g  p re v i o u s  d e c i s i o n s  g r a n t in g  s p e c i a l  p r i v i l e g e s  to 
In d ian s  o f f  o f  " I n d ia n  l a n d s " .
FACT -  ANCSA p ro v ided  f e d e r a l  and s t a t e  compensat ion to  A la ska  
Na t iv e s  f o r  a b o r i g i n a l  r i g h t s  to land and t h e i r  r e s ou rc e s  f o r  the 
purpose o f  s e t t l i n g  such c la im s .  Th is  compensat ion took  the fo rm 
o f  cash and lands  which were ex tended , r e c e i v e d  and accep ted .
FACT  - The p r o b l e m  Alaska is fa ci ng  was c r e a t e d  by, what our 
S u p r e m e  C o u r t  r e f e r r e d  to as a " c r u d e "  a t t e m p t  to s o l v e  a c o m p l e x



a l l o c a t i o n  qu es t i o n ,  . . . was c r e a t e d  by C o n g r e s s  - NOT By THE

STATE OF ALASKA.

F A C T  - Fe d e r a l  m a n a g e m e n t  of s u b s i s t e n c e  r e s o u r c e s  on federal

p r e f e r e n c e  m u s t  be g r a n te d,  

so un d w i l d l i f e  m a n a g e m e n t  
s u b s i s t e n c e  r e s o u r c e s  is

lands is s ub je ct  to federal law. The 
The a l l o c a t i o n  m u s t  bo based on 
p r i n c i p l e s .  F e d e r a l  m a n a g e m e n t  of 
su b j e c t  to p u b l i c  re vi ew  and commen t.

FA CT  - The F is h and W i l d l i f e  S e r v i c e  m u s t  
E n v i r o n m e n t a l  Impact S t a t e m e n t  b e f o r e  it can
S u b s i s t e n c e  R e s o u r c e  M a n a g e m e n t  P rog ra m. This
s u b j e c t  to p u b l i c  rev ie w and co mme nt .

p r e p a r e  an 
i m p l e m e n t  a 
EIS is also

FA CT  - S i g n i f i c a n t  p o r t i o n s  of f e d e r a l  lands are not open to 
s u b s i s t e n c e  h u n t i n g  or fishing. The p e o p l e  in G l a c i e r  Bay 
N a t i o n a l  Park have  just co me  to r e a l i e e  that.

l sub mit  to you, as an A l a s k a n  wi t h so me  k n o w l e d g e  of federal 
a g e n c i e s  and s u b s i s t e n c e  law, that f e de ra l m a n a g e m e n t  of 
s u b s i s t e n c e  r e s o u r c e s  on feder al  lands wi ll  not s i g n i f i c a n t l y  
al ter  the a l l o c a t i o n  of fish and g a m e  r e s o u r c e s  as s uc h 
a l l o c a t i o n s  are a l r e a d y  c o n s t r a i n e d  by f e d e r a l  law.

i

I su bm it  that the m a n a g e m e n t  of fish and g a m e  r e s o u r c e s  in the 
S t at e will not s i g n i f i c a n t l y  c ha ng e,  as fe d e r a l  and st ate  
a g e n c i e s  will e n te r into c o o p e r a t i v e  a g r e e m e n t s  r e g a r d i n g  such 
r e s o u r c e s  to e n s u r e  p r o p e r  m a n a g e m e n t  c o n s i s t e n t  w i t h  s t at e and 
fede ral  law,

1 su bm it  that the f ed era l a g e n c i e s  will be m o r e  d i r e c t l y  
r e s p o n s i b l e  for p a y i n g  the co sts  of such m a n a g e m e n t .  A cost now 
u n f a i r l y  p l a c e d  on the s ta te  budge t.___________ ____

And I su bmi t to you  that such an a c t i o n  will i s o l a t e  those in 
W a s h i n g t o n  DC and in J u n e a u  that h a v e  p e r s o n a l  a g e n d a s  that are 
f a c i l i t a t e d  by c o n f l i c t  - be it racial or p o l i t i c a l .

W n y  sh ou ld  the State of A l a s k a  a men d its C o n s t i t u t i o n ,  one b u i l t  
on the le ss on s le a r n e d  fr om  the m i s t a k e s  of ot he r S ta tes , to 
c o m p l y  with  a f ed er al  law that m a n y  b e l i e v e  u n c o n s t i t u t i o n a l  and 
that on ly  a pp li es  to fede ral  lands w i t h i n  w h i c h  the s t a t e  has 
little j u r i s d i c t i o n  a n y w a y ?

I mu st  c o n c l u d e  that the best s o l u t i o n  is to let the federal 
a g e n c i e s  m a n a g e  s u b s i s t e n c e  r e s o u r c e s  on f e d er al  lands, do not 
a m en d our S tat e C o n s t i t u t i o n ,  and h a v e  the S t a t e  join wi th  
p r i v a t e  e f f o r t s  - well u n d e r w a y  - to c h a l l e n g e  the 
c o n s t i t u t i o n a l i t y  of T i t l e  VIII of A NI LCA .

- 4



P. 0. Box 1410 
Petersburg, Alaska 99833

March 6,1990

Dear Representative Menard,

We are on the brink of losing the two most dominant issues over 
which the struggle for statehood was fought; the domination of 
our lives by the federal government, and the exclusive and 
privileged use of our fish and game resources.

The fraud the federal government has imposed upon us under terms 
of the Alaska National Interest Lands Conservation Act (ANILCA) 
must not go unchallenged. The "Subsistence” problem and its 
implications have created the single most divisive issue between 
Alaskans since statehood. We simply cannot afford any further 
institutionalization of racial government privilege.

In negotations for construction of the trans-Alaska pipeline the 
federal government, the state, the native community and the 
environmental interests agreed to terms of the Alaska Native 
Claims Settlement Act (ANCSA). This federal legislation provided 
that for the payment of nearly one billion dollars and the 
private ownership of forty milliifon acres that ”any aboriginal 
rights, if they ever existed, are hereby extinguished" All 
parties understood and accepted these terms.

The subsistence section of ANILCA is the attempt to regain those 
exclusive and privileged rights which were extinguished under 
ANCSA. The U.S. Circuit court, in 1980, ruled that "All claims 
by Alaska Natives against the United Stater;, the State and other 
persons based on claims of aboriginal right, or based on statute 
or treaty relating to Native possession, were extinguished".

ANILCA further compounded its problems by including all persons 
residing in rural Alaska and by defining subsistence in terms 
which are far beyond that which is commonly used. A "means of 
support or livelihood". It then threatens to usurp managenfnt of 
our fish and game resources if we fail to comply with all of 
their demands 1

The u. S. Congress deviated from the usual pattern of Indian 
settlement in drafting the provisions of ANCSA. In addition to 
the granting of _inancial aid and title to land, Congress 
established thirteen Regional Corporations and Village 
Corporations in a planned effort to bring the Alaskan Indians 
into the mainstream of moodern life both financially and 
culturally as rapidly and painlessly as possible. For some of 
the Corporations, that road has been filled with obstacles, but
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some of them are prospering. Figures recently released by the 0. 
S. Census Bureau show that the Tlingits of S. E. Alaska now have 
the highest annual family income of all American natives, and 
also exceed that of all American families by several hunderd 
dollars a year. By promoting subsistsence in a "Customary and 
Traditional manner", ANILCA contravenes this expressed intent of 
ANSCA.

ANILCA and our state constitution are not compatible. We must 
not abandon those principles we fought so hard and long for at 
the time of statehood by amending our constitution.

We can extricate ourselves from this untenable situation only by 
being positive in our goals and assertive and aggressive in 
pursuing them. We cannot please everyone, we must chart a course 
which is fair and equitable to all and protects the resource from 
abuse.

We must demand that our Congressional delegation immediately take 
steps which will lead to changes in the subsistence sections of 
ANILCA, at the same time our Legislature must amend the state 
subsistence statute based upon individual characteristics of 
need.

In its recent decision in which they declared the rural portion 
of the state subsistence statute to be unconstitutional, the 
Supreme Court took great pains to point the direction for us to 
follow when they said....

"a law providing for individual determination eligibility to 
engage in subsistence taking of fish and game could be 
sufficiently tailored to the states interest to be 
constitutional"

In summary:

It is my belief, based upon the history and provisions of our 
Constitution, ANCSA and ANILCA that:

Any alteration of Article VIII, Sections 3, 15 cr 17 of our state 
C o n s t i t u t i o n  will place Alaskas number two industry, commercial 
fishing, in jeopardy and could be detrimental to our game 
resources as well.

All aboriginal titles, including aboriginal hunting or fishing 
rights, were extinguished. The basis for hunting and fishing 
rights for Alaska Natives is presently by treaty or statute only.

As the supreme court observed, " There are a substantial number 
of Alaskan residents residing in areas designated as urban who 
have legitimate claims as subsistence users. Likewise, there are 
substantial numbers of Alaskans living in areas designated as 
rural who have no legitimate claim" They must all be treated 
equally.



The Federal Government erred in not recognizing that the Alaskan 
Natives forfeited any aboriginal rights they may have had under 
terms of ANCSA. This should be challenged in the highest court 
of the land, and our congressional delegation must begin 
immediately working toward a revisions of that flawed federal 
statute.

A law providing for subsistence based upon individual 
determination of need would be fair, equitable and could be 
molded to be in compliance with our constitution.

This has become such an emotional issue that many, either 
believe, or would like us to believe, that if they are not 
granted "subsistence rights" they are being denied a share of the 
resource. Fortunately, at the present time, the status of our 
fish and game resources, in general, are such that our liberal 
seasons and bag limits provide for the physical,spiritual and 
cultural needs of the preponderance of present day Alaskans. For 
those who need or want additional, Personal Use regulations are 
more than adequate.

Please do your utmost to correct this extremely serious problem 
in favor of all Alaskans and the fish and game resources of our 
beutiful and bountiful state.

Sincerely yours,
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UNITEDPISHERMENOFALASKA

TESTIM0N1C>BUBSISTENCE

Marchl0,1990

My name is Cheiyl Sutton and I will be speaking on behalf of the United Fiohennen of Alaska as their Subsistence Committee Chair.
Commercial fishermen, and many other Alaskans, atand to suffer great injury if the subsistence issue is not settled in a manner conducive to sound fish and game management practices and nomdisruptive allocative priorities. -UFA does not support the concept of attempting to settle this issue by means of a constitutional amendment.
UFA has produced an issue paper on subsistence. I would like to briefly state our position and make other comments.
UFA supports a subsistence-bas l̂ use of fish and game populations in .Alaska, but believes that such uses must be bound at historical levels.
The following areas need to be addressed and answers to the questions sought out by the legislature.
The federal government's jurisdiction over fish and game populations both on federal lands and state lands and waters needs to be clearly defined.For example, does the state or the federal government have jurisdiction over anadromous fish harvested in state waters but spawning within federal areas?

* The consequences or benefits of a ‘‘federal*’ takeover for subsistence management need to be delineated for the public. The public should not be forced to stand in fear of a concept they do not understand.
* The legislature must consider that “rural" will still not be defined in the adoption of the proposed constitutional amendments. There will be no federal definition for rural.

How will the state handle the Ninth Circuit's ruling relative to the Kenaitzes and its subsequent classification of the Kenai area as rural?
More clear policy guidance must be provided for the Boards of Fisheries and Game and other regulatory agencies creating subsistence regulations.
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The state must consider the economic and social implications of further 
reducing the cash economies of coastal Alaska communities through making them 
more subsistence dependent. The very people these constitutional amendments are 
designed to help may he harmed more than helped.

* The commercial sale of subsistence harvests is increasing, The potential for 
major growth of subsistence harvests being sold.under “customary trade and 
barter" is very likely. This problem must be closely examined and appropriate 
safeguards taken to prevent its occurrence.

* The definition of subsistence “use" and subsistence “user" needs to be 
clarified forthepublic as it relatee~to the implementation of Title VIII, Section 804 of 
ANILCA which affords priority.

* An enforceable and mutually protective definition for priority as it relates to 
competing flsheiy uses must be developed,

UFA doss not believe that a constitutional amendment is the solution to this 
problem. We believe the solution is many faceted; however, until answers are 
provided to the questions we have brought forward, an eauitable solution will not be 
found. We have offered our assistance to work with the administration and 
legislature, as well as other affected groups. We continue to offer that assistance. 
The solution to the subsistence issue will not be found unless all parties work 
together to formulate the best plan possible. This plan should include changes on 
both the state and federal levels if we are to see a long*tem solution,

Thank you for the opportunity to testify. 1 would be glad to FAX a copy of this 
testimony and the UFA issue paper if the committee would so desire.



Alaska House Of R epresentatives 

Resource Committee 

Subsis t e n c e  Hearings 

March 10, 1990

Dear Representa tives

My name is Rick Bierman, I live in Juneau and I am a 

subsi s t e n c e  user of fish and game. My family and I own land 

on S h e l t e r  Island and we depend on local deer populations 

as a m ajor source of food. If s ubsiste nce regulations are 

activated locally, people from H aines and Skagway will have 

priorit y use of deer populations on Shelter and Douglas

Islands, and the local Admiralty a r e a  even if these

people are not subsistence users and have never hunted in 

the Juneau area before.

In 1989, The Alaska Supreme Court ruled rural priority 

unconstitutional. The court ruling states “One purpose of 

the 1986 act (like the 1978 act) is to ensure that those 

A l a skans who need to engage in s ubsi stence hunting and 

fishing in order to provide for their basic necessities are 

able to do so." It also states that "many people living in 

urban areas have legitimate claims as sub sis t e n c e  users, 

while many people living in rural areas have no legitimate 

claims." Thi3 ruling upholds the right of the State to

regulate subsis t e n c e  but declares that the urban rural 

distinction is to "crude" a test to determ ine the actual

n e e d s  of the p e o p l e  of A l a s k a .


