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Potonti&l for StAt* Management of Fiahories

Attachm ent 7

NMFS Regional Directors have indicated potential for state 
management of the following FMPs or Potential FMPs.

S o u t h w e s t  Raglan

Pacific CQunc ll.

- Northern Anchovy 

MenLerp Pacific Council

- Bottomfish
- Crustaceans

S o u t h e a s t  Region

- Red Drum (Gulf) - g o o d  potential
- Coastal Migratory Pelagics

- Spanish mackerel - good potential
- King mackerel (Atlantic)
- Cobia - some potential
- Bluefish - good potential
- Cero mackerel - good potential

- Stone Crab (Gulf) - good potential
- Spiny Lobster (Gulf and Caribbean) - good potential
- Shallow W a ter Reef Fish (Caribbean) ~ good potential

Potential FMPs

- Red D r u m  (Atlantic) - good potential
- Shrimp (Atlantic) - some potential
- Sharks - some potential
- Weakfish (Atlantic) (Sciaenids - Spot/Croaker)

N o r t h e a s t  Region

- A m e r i c a n  L o b s t e r  (but  c o m p l i m e n t a r y  E E Z  F M P  s t i l l  w o u l d  b e  

n e e d e d )

- S u m m e r  F l o u n d e r

- S u r f  C l a m s  a n d  O c e a n  Q u a h o g s

- A t l a n t i c  S a l m o n

P o t e n t i a l  F M P s

- A t l a n t i c  B l u e f i s h

- S t r i p e d  B a s s
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Attachment 8

RECREATIONAL FISHING

Estimated Numbers of Fish (000's) By Coast and
Tistance from Shore, MRFSS, 1987

Coast Inland and Ocean Total
Ocean < 3 > 3

A tlantic 186,036 37,227 223, 2 r 3

Gulf

West Fla. ★ -k k  k 70,124

Texas (1985) k  k k k 24,827

Other States 50,592 4,738 55,330

Pacific * 36,713 9,276 45,989

Total 273,341 51,241 419,533

Ncte: The most recent data for Texas are for 1985.

* Data for the Pacific does not include recreational catch of 
salmon or catch of any species for Alaska or Hawaii.

** Data for West Florida and Texas where jurisdictions extend to 3 
marine leagues (approximately 10 ten na utical miles) are available 
only for inside and outside 10 miles (see b e l o w ) :

Coast Inland and 
Ocean < = 10

Ocean > 10 Total

West Fla. 59, 929 10,195 70,124

Texas (1985) 23.978 849 24.827

Total 83, 907 11,044 94,951
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A8STRACT

Alaska, wfth about 74X of the U.S. continental 
shelf, 1s largely unexplored for placers 1n Its 
vast shallow marine waters. Nevertheless there 
are numerours occurrences of marine minerals 
Including gold, platinum, and casslterlte.
Offshore dredging has recently begun 1n the Nome 
area. State and Federal agencies are preparing 
additional acreage for leasing.

INTRODUCTION

Alaska, with 47,300 miles or 54 pet cf the 
U.S. coastline and about 74 pet of the continental 
shelf, Is a vast, largely unexpiored frontier for 
shallow water marine placers. Despite the general 
lack of mapping and only sporadic past 
prospecting, many prospects are known and a major 
mining operation for gold has recently begun 
offshore of Nome. Due largely to the demonstrated 
success of the Nome operation, the U.S. Minerals 
Management Service 1s preparing to conduct : lease 
sale of additional acreage further offshore from 
Nome and future sales are being considered 
elsewhere by both the federal and state leasing 
agencies.

From a global prospective, as onshore deposits 
are depleted or mining is restricted by other 
competing land uses, the industry may have to turn 
to the world's oceans as a source of mineral 
supplies. Over the last decade the first 
indications of such a transition have occurred.
It is now well known that a number of 
strategically important minerals are founa ’r, the 
oceans and exploration continues. Deep water

References and Illustrations at end of pap?".

manganese nodules, for instance, are an Important 
resource, however, most of the world's nodule 
deposits occur where neither the U.S. nor any 
other nation, has Jurisdiction. The world 
community has yet to agree on the "Internatlonel 
Law of the Sea" treaty which will be essential 
before any government can ensure developers the 
necessary protection of the enormous Investment 1n 
a deep water mining operation.

Closer to shore marine mineral exploration 1n 
the U.S. was given a boost 1n 1983, when President 
Reanen created the 200 mile Exclusive Economic 
Zone (EEZ). By this single proclamation the 
surface area under U.S. jurisdiction was nearly 
doubled, thus enabling offshore mineral 
development to take place under the protection of 
U.S. law. Within the EEZ are major deposits of 
both shallow water deposits of the continental 
shelf, and deep ocean minerals such as the "black 
smokers" sulfide deposits of the Gorda Ridge off 
the coast of Oregon. At depths of two to three 
miles, however, the technology to economically 
mine the deep water deposits is still a long way 
off. Only the shallow water phosphorites and 
unconsolidated placers of the shelf can be 
considered viable resources at this time, and for 
this reason much of the mineral wealth of the 
United States EEZ can be expected to be found on 
the expansive continental shelf off Alaska.

ECONOMIC GEOLOGY AND PHYSICAL SETTING

Much of Alaska is composed of distinct 
terranes of Paleozoic or older foldbelts, volcanic 
arcs, plutonlc complexes, and Irtermontane basins 
which together form the northwestern-most extent 
of the n.irieral-rlch North American Cordillera. 
Onshore, Alaska is relatively well mineralized 
with the largest or highest grade American 
deposits for half a dozen mineral commodities.
For Instance, within 100 ml. of the Alaskan
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coastline are the United St4tes most important 
deposits of molybdemum, tin, zinc, tungsten, 
nickel, gold, platinum, and chromite. Altogether 
over 5400 metallic lode deposits are known 
onshore. Tertiary and Quaternary uplift of the 
coastal regions, subsequent weathering and the 
cycles of sedimentation have shed huge quantities 
of metalliferous sediments and sand and gravel 
resources Into the adjacent seas.

Alaska's coastal waters are known for high 
energy tidal and longshore currents which rework 
and transport bottom sediments. Alaska's position 
(n the nigh latitudes means most of the alluvial 
sediments are derived from mechanical weathering 
and grain reduction, and transport commonly occurs 
by high energy fluvial, and glacial processes. 
Consequently, low grade mineralized source rocks, 
distributed over a relatively large region, can 
provide sufficient valuable minerals to form 
sizable placers, providing a suitable natural 
hydraulic sorting mechanism is present. This 1s 
an 'important consideration In comparison to 
tropical regions where chemical weathering of the 
bedrock typically creates day-rich residual 
placers that are much more localized in extent and 
can only be economic If bedrock contains 
sufficient high grade mineralization.
Consequently, for the afore-mentioned reasons 
(e.g. source rocks, degradation, transport, 
depositions! sites, and high energy marine 
systems) there 1s an excellent favorabillty for 
unconsolidated marine mineral placer deposits in 
Alaska. The most likely placer minerals to be 
found Include gold, platinum, casslterite, 
magnetite, chromite, rare earth minerals, and 
1lmen1te, as well as sand and gravel.

There are numerous prospects, mining sites, 
and known occurrences of marine placer minerals 
along Alaska's coastline (fig. 1). Although the 
mining Industry has generally focused on metallic 
minerals, development of offshore aggregate 
sources In the arctic Is also of Increasing 
Interest. Oil development during the past decade, 
particularly the construction of offshore drilling 
islands In the Canadian portion of the Beaufort 
Sea, has required considerable sand and gravel 
supplies. Similarly, the town of Barrow, Alaska 
has resorted to offshore aggregate sources, In 
the next few years, sand and gravel resources from 
Carden Bay may be essential to proposed 
development of the Arctic Coastal Plain (ANWR), as 
an alternative to limited, environmentally 
restricted onshore sites. From southeast to 
northern Alaska a general listing of marine 
mineral and aggregate occurrences are summarized 
in table 1.

The area of the Alaskan EEZ with tie greatest 
mineral potential is the Bering Sea. Witr :ne 
fall and rise of the spa level accomoarying 
Pleistocene glaciation, the Bering Sea oas 
intermittently become an extensive coastal plain 
extending to the Aslan mainland. Now flooded, it 
is one of the widest continental shelves :n tne 
world. Numerous alluvial channels c a r r y i n g  and 
sorting sediment from the metalliferous nignlands 
Incised the coastal plain during glacial 
advances. Later as the glaciers receded and sea 
level rose, eolian sorting, storm surf, and ocean

currents reworked these sediments into lag and 
strandllne deposits, and created, for example, the 
gold-rich Seacnes at Nome. It is Important to 
note that relic mineralized alluvial channels and 
strand lines (e.g. a platinum-bearing channel 
near Chagvan Bay and burled aold-bearlng channels 
of the Snake River ntiar Nome) have In at least 
some cases survived the subsequent transgression 
cycles of the sea coast. As recently as 8,000 
/ears ago dry land was continuous to Asia and made 
possible the populating of North America. The 

i rivers and coastlines of that time are among the 
marine placer exploration targets of today.

RECENT MARINE MINERALS ACTIVITIES 

NORTON SOUND

The Nome Mining District of the southern 
Seward Peninsula, Is an example of offshore placer 
development. Due to onshore Quaternary uplift, a 
succession of ancient raised beachllnes lie up to 
several miles Inland. At least several additional 
submerged beach deposits have been identified up
to 10 ml. offshore (fig. 2). Nome district placer
production totals 4.56 million t. oz. of refined 
gold through 1987, 3.45 million t. oz. of which 
was mined from strandllne deposits and the 
remainder from stream and glacial deposits. The 
present beach was the scene of frenzied hand 
mining when the Cheechakoos landed there in 1899.

The gold miners at Nome have long been 
Intrigued with the potential of the offshore 
deposits. In the early days, hard-helmeted divers 
attempted to explore and mine the offshore
gravels, but with little success. Over the years
bizarre attempts were made to build huge wheeled 
mining devices that could be driven through the 
surf, however most became tangled wreckage on the 
beach as a result of the fierce storms driven out 
of the southwest that have made the Nome 
waterfront infamous. Finally in 1986, Inspiration 
Mines, Inc. (now Westgold Minerals) brought in the 
world's largest bucket line offshore dredge and 
began mining operations on approximately 21,000 
acres of State of Alaska leases. The operation 
produced 36,000 ounces of gold in 1987 and a 
similar amount in 1988. Formerly a Malaysian tin 
dredge, the 15,000 ton BIMA is equipped with 30 
ft3 buckets and has a dai1y through-put of about
30,000 yd3. Gold placer enrichment is believed to 
underlie as much as 22 square miles offshore Nome 
and the ultimate limits of the deposit have still 
not been delineated. Westgold continues an active 
exploration program chiefly utilizing seismic 
refraction and a barge-mounted rotary drill. 
Additional winter drilling through the ice has 
also been successful. On adjoining state leases a 
joint venture of Giant Bay Resources and Coastal 
Exploration, Ltd. has been active with a drill 

I orogram. Meanwhile two additional dredges, No-5
I and -6, operated by Alaska Gold Company continue
I to mine the elevated beaches onshore and have 

recently commenced winter stripping operations.
By 1987 the operations at Nome had resulted in 
over 300 direct mining jobs. Gold production in 
1987 was 75,000 ounces worth $34.5 million; 
additionally millions of dollars have been 
expended by the companies for goods and services 
in the Nome area. Because of the BIMA's successful
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debut in Alaska's J-mll*-limit, the U.S. Minerals 
Management Service Is proposing to lease 
approximately 120,000 acres offshore Nome and a 
second area offshore Bluff. The lease sale Is 
presently scheduled for July of 1989.

The Bluff/Soloman Olstrlct, about 40 miles 
east of Nome, also contains both onshore and 
offshore strandllne deposits that have been mined 
for gold In previous years. During 1939 - 1941, 
Auric Resources exploited an offshore placer 
deposit using a small dredge operation during the 
winter. In 1983 Phoenix Marine Exploration Inc. 
towed a barge mounted dredge to Bluff to develop 
tho offshore strandllne. Unfortunately, a storm 
beached the mine plant and the project was 
cancel led.

The source of the gold at Bluff has been traced to 
lodes In the upland adjacent to the beach and in 
">0 Solomon River drainage where lodes such as the 

Big Hurrah Mine were discovered. According to 
Collier and others (1908), the onshore strandllnes 
vary from 6 ft. In thickness one ml. Inland from 
the coast to nearly 30 ft. thick one-quarter ml. 
from the beach, suggesting that the deposits 
hosting the gold placers thicken rapidly as they 
approach the sea. Generally these earlier workers 
believed that vhu auriferous gravels were a 
composite of colluvium, stream, and strandllne 
concentrations.

Fine gold 1s also found along the coast and 
seafloor to the west, northwest of Nome. At Port 
Clarence and Grantly Harbor there are numerous 
gold placer streams that drain Into tidewater. 
Bottom sampling In 1974 1n Tuksuk Channel (between 
Imuruk 8as1n and Grantly Harbor) was conducted by 
personnel with the Dept, of Marine Science, 
University of Wisconsin. Results showed a range 
of gold values In heavy mineral concentrates 
between JO.30/ton to J83.20/ton (based on J160.00 
gold/oz) (Moore and Welkle, 1976).

GOODNEWS BAY AREA

Potential platinum placer areas Include waters 
of Chagvan and Goodnews Bays and offshore Red 
Mountain 1n Kuskokwlm Bay (fig. 3). Because
650,000 t. 02. of placer PGM have been recovered 
onshore, It is generally suspected that PGM also 
occur 1n the shallow (less than 40 ft.) marine 
environment that borders the same source rock.
The Sr.te of Alaska, Division of Mining, is 
presently conducting an environmental review of 
applications for offshore prospecting permits and 

| a decision relative to granting these permits is
; expected this year. To date no deposits nave yet
I been delir' d. Magnetic surveys and seafloor

sedimenr vling, however, by the Bureau of Mines !
i show that platinum source rocks extend offsnore
j  where the seafloor was an emergent foreland plain !
I as recently as 8000 years ago. High-energy ocean

processes are presently transporting and 
depositing sediment such that PGM-bearmg 
sediments are reworked during on-going 
transgression and later masked by oarren littoral 
drift of glacial origin. Isoferroplacmum and 
osmiridium are the principal PGM minerals 'oond in

the marine environment. The PGM minerals are 
generally very fine-gramod (<100 m) and recovery 
by conventional gravity methods may not be 
possible.

Exploration targets Include I) lag-type 
placers and possible submarine strands formed 
since present transqresslon began, and 2) ancient 
burled marine scarps and stranollnes, and drowned 
fluvial deposits. Examples of both categories are 
found offshore of Red Mountain In Kuskokwlm Bay.

BERING STRAIT

The Cape Prince of Wales area Is located In 
the 8er1ng Strait In western-most Alaska and 
provides an excellent example of a future offshore 
exploration opportunity (fig. 4). Recent studies I
of a reconnaissance nature have been undertaken 
through combined efforts of the USBM and the 
USGS. Occurrences of heavy minerals In 
concentrates containing casslterlte, wolframite, 
xenotlme, 1lmen1te, zircon, scheeHte, monazlte, 
and other ore minerals were Identified, however no 
concentrations of economic value have yet been 
delineated and to date there has been no industry 
activity reported.

Regional geologic and oceanographic factors 
Indicate that essential criteria are present for 
deposition of marine placers In the vicinity. An 
extensive east-west belt of tln-granltes trend 
across the western Seward Peninsula and Include 
the Important lode tin deposits at Kougarok and 
Lost River. The belt of t1n-gran1tes also extends 
further west, well Into northeast Siberia where 
other tin and tungsten deposits occur; several 
have sustained past and present production. In 
the Bering Strait area, the deeply eroded granitic 
massifs at Cape Prince of Wales, Fairway Rock, 
both Little and Big Olomede Islands, ard East Cape 
(E'berla) are part of this belt. From late 
Tertiary to the present large quantities of 
sediment have been shed from all of these source 
rocks. Prevailing ocean currents flow northward 
from the northern 8er1ng Sea Into the Arctic Ocean 1 
and particularly Intensify on approach to and 
through the Bering Strait. To the north of the 
Strait, current ieloc1ty decreases and entrained 
sediment deposition begins. Prevailing 
northeast-trendlnu current and swells driven by 
soi :hwest winds ha <e modified the sediment to form 
the shallow Cape Pnnce of Wales Shoal. Ocean 
swe.’s further rework and transport sediment 
(particularly the low specific gravity grains) 
across the shoal toward the surf zone where it 
is distributed by northeast-trending winds to form 
the Shlshmaref Spit, one of the largest features 
of its kind in the world. The result of the 
combined littoral, surf, and eollan transport 
processes result in a prominent ^ne-way movement 
and sorting of sediment throug’.- a high energy 
marine environment into a lower energy coastal 
'egfme.

BEAUFORT SEA

Limited studies of the Beaufort Sea and 
adjacent areas show buried sand and gravel fluvial |
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systems and beach strandllnes extending for 
distances of up to 200 ml., from Alaska's arctic 
coast (Hopkins and others, 1979). Pluvial systems 
likely extend off the deltas of the numerous, 
braided channel rivers In the eastern arctic (e.g. 
Sagavanlrktok, Canning Rivers), and gravel is 
widespread In barrier Islands and beaches (fig.
5). Additionally, soma heavy mineral 
concentrations have been noted In raised 
strandllnes along the arctic coastal plain, but 
significant metallic concentrations have not been 
documented.I

Sand and gravel occur In numerous dynamically 
active accumulations from shoreline out to the 
midshelf In the Beaufort Sea (Stauffer, 19 ».
Barrier Islands occur along one-third of the 400 
ml. Beaufort Sea coast and are generally composed 
of coarse gravel. Further offshore, extensive 
areas of sand lie along the outer snelf.

Overall little Is known of recent or fossil 
sand and gravel accumulations along the Beaufort 
Sea coast. There are abundant resources, however 
some potential area: may lie at uneconomic oeoths 
and covered by fine sand and marine muds. 
Additionally, the coast line is rapidly eroding 
(up to several meters per year) due to poorly 
understood marine and Ice-pack processes coupled 
with permafrost thawing. Removal of aggregate 
from near shore sites and barrier Islands will 
have to be carefully situated to prevent extreme 
erosional consequences.

COOK INLET

During the early 1980's Aspen Exploration Inc. 
reported encouraging concentrations of placer gold 
In marine sediments of Cook Inlet. It has long 
been known that minor amounts of gold can be 
panned from beaches along the lower Kenal 
Peninsula. Aspen applied for a 238,000 acre 
offshore prospecting site near Anchorage and a
38,000 acre site near N1n1lchlk on the Kenal 
Peninsula to evaluate possible economic 
concentrations of placer gold; however, the State 
of Alaska has denied these permits because of 
strong opposition from the conmerclal fishing 
Industry.

YAKATAGA

During the 1980's there has been further 
exploration of the Yakutat-Yakataga gold-bearing 
beach sands on the north coast of the Gulf of 
Alaska by both industry and government groups. 
Small scale hand mining has occured along the 
beach since the beginning of the century. In the 
1970's the USGS and the USBM studied tne olacer 
potential and researchers from the University cf 
Alaska tested mineral processing characteristics. 
During 1986 and 1987, Cusac Resources operated a 
500 yd. day twin Richert Spiral concentrator on an 
onshore Yakataga strandline about 80 mi. east of 
Cordova. Fine-gold, llmenite, and aoundant garnet 
were recovered from the project. The garnet was 
thought to have equal value to the fine gold.

SOUTHEAST ALASKA

Several marine placer occurrences (table 1) 
and one former undersea nardrocK mine are located 
in southeast Alaska waters. Between 1967 and 1979 
barite was mined offshore of Castle Island near 
Petersburg. The ore was drilled and blasted
underwater. The broken material was then
recovered by a clam shell and loaded onto a
bottom-dump barge, which was towed close to shore j 
and opened. The rock was then pulled ashore with 
a drag line, crushed, and stock piled. Originally 
the barite was iptC-td directly onto an ocean 
vessel in lots of 20,000 tons or more. Later a 
heavy media cleaning circuit and bagging plant 
were added. About 100,000 tons of barite were
mined each year.

Similarly, copper was also mined below tide 
level in Prince W1111am Sound. At Ellamar, glory 
hole mining was conducted within a coffer dam.

Elsewhere in southeast Alaska, lode deposits 
of rare-earth mineralization extend offshore at 

, several prospects, for example near Bokan
Mountain, southern Prince of Wales Island. At 
Lime Point, most of the reserve potential of a 
large high-grade barite deposit extends offshore 
for a distance of at least 1000 ft. Offshore of 
Haines, a tltaniferous magnetite placer deposit as 
large as 0.5 billion tons was formerly explored 
under lease to the U.S. Steel Corporation. The 
property is now inactive.

ENGINEERING ANO ENVIRONMENTAL CHALLENGES

There are hurdles to overcome for any 
successful mine development in Alaska's EEZ. The 
future for marine placer development 1n Alaska Is 
handicapped by a short operating season, late 
winter ice that doesn't melt until well into the 
spring, storms, high costs, and remoteness.
Stringent environmental regulations must be met. 
However, it 1s the apparent belief of the dredge 
operators at Nome, for instance, that the season 
can be extended and the storms contended with by 
proper engineering and the sheer size of the 
equipment now employed. With proper mine planning 
the impact to the environment can also be 
mitigated.

Lengthening the mining season poses some 
challenging engineering problems. Pertaining to 
the Russian arctic, a news article printed in 
Pravda, April 1975, described winter offshore tin '
dredging in the Arctic Ocean.
Suction cutter heads were employed and operated 1

1 through the ice. Gravel was transported by 
oipeline to a concentrator plant set in an old 

1 ship hull and frozen in the ice. In 1940 at
Golovin, Alaska, a mining operation reportedly was '
successful by utilizing a truck-mounted clam-shell •
bucket that also operated througn the ice. Trucks 
tnen transported the gravel to shore wnere it was 

! processed following the spring thaw.

Environmental assessment of offshore placer 
development will probably play a key role in 
determining whether or not mining can take place.
The Federal Norton Sound offshore lease sale
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scheduled for July of 1989, has focussed on sea 
bed disturbance and metal contamination, mainly by 
mercury. Subsistence and commercial fishing are 
given significant weight during deliberations and 
mine stipulations will reflect this. It Is likely 
that specific requirements for tailings disposal, 
reclamation, and metal contaminant limits and 
monitoring studies will be a required part of any 
mining development offshore. Westgold Minerals 
Inc. and the State of Alaska are continuing to 
study the effects that the BIMA operation has on 
the environment.

CONCLUDING STATEMENT

Alaska's development of marine placers, Is 
promising, althqugh until recently, little was 
known of the coastal geology, physiography, or 
offshore mineral potential. In addition, the 
technical aspects of arctic marine engineering are 
not understood by the general mining Industry and 
there is little documented experience to allow 
assessment of the environmental consequences of 
mining. This situation continues to be aggravated 
by the lack of oceanographic data, and other 
resource-oriented surveys. State and Federal 
leasing and coastal zone management agencies have 
Jus‘ recently demonstrated an attitude which will 
undoubtedly result In additional offshore areas 
being made available for leasing. The restrictive 
policies might well be replaced with environmental 
constraints which, while substantial, will reflect 
a growing confidence In the private sector to 
adhere to pr'dent technologic procedures to the 
benefit of all. The present marine mining 
operations near Nome demonstrate a successful 
venture with solid approval from the community and 
agency sectors. Development of mineral resources 
can only be done by Industry which creates jobs 
and export products. Industry should be assisted 
and encouraged by 1) a scientific data base 
provided by government and university programs, 
and 2) favorable leasing policies.
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FIGURE 1. - Occurrences of Marine Minerals Offshore Alaska



B E A C H  L I N E S  I N  
T H E  N O M E  A R E A

1 - 80 f t  Beach
2 •• 65-72 f t  Beach
3 •• 35-42 f t  Beach
4 •• M o d e rn  Beach
5 •• Second Beach
6 -  In te rm ed ia te  Beach
7 •• M onroeville  Beach
8 - T h i rd  Beach
9 -  F o u r th  Beach
10 -  P liocene  Beach
11 -  O u te r  S ub m arin e

Beach
12 - In n e r  S ub m arin e

Beach

S E C T I O N  A C R O S S  T H E  
C O A S T A L  P L A I N  A T  N O M E

Bima
___ ■___

II 12 
/ f O —  f.L\d\L D R i r r b r

M a t i t K C C L -  H  I I I I M I I A . N  A«jf:
^  * m  Him t  R S I

. u i  At i i  s r u i M F N r s

I I I  I I I  I I  ( ' . I M W .  o n  11 r  

3  M t R l N r  M I T  I N D  C LIV  

“irHMtHV S I O I M I  M I S
M t r t M O R I ’ I I IC II t ST M T N T  i s d l i s r  A N D  QUtRTZITC)

IMOO IF IFO FROM NF„) SON AND HOPKINS, 1972) .

0  t 2 a l l M

B im a(1988)

• Atrtl Ml # Mcvtoa f*d:

B  HORTON SOUND
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FIGURE 3. - Goodnews Bay Area



FIGURE 4. - Cape Prince of Wales and Bering Strait Area
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BILL NUMBER: AJR 22
BILL TEXT

INTRODUC ED BY Asse mbly Member Farr

FEBRUAR Y 23, 1989

A s s e m b l y  Joint Resolut ion No. 22 Relati ve to the 12-mile limit.

LEGISL ATIVE COUNSEL'S DIGEST

A J R  22, as introduced, Farr. Ocein boundaries: United States, coastal
s t a t e s .

This m e a s u r e  would m emori a l i z e  the President and Congress to e x t e n d  the 
territorial limits of both  the United States and coastal states from 3 to 12 
geographical miles offshore and to amend the Submerged L a n d  Act to so e x t e n d  
the o c e a n  boundaries of coastal states. The m e a s ure w o u l d  also r e quest the 
State L ands Commi s s i o n  to study the impacts, as prescribed, of so exten d i n g  
the o c e a n  b o u n d a r y  of California.

Fiscal committee: yes.

WHEREAS, For ma ny years, the U n ited States c l a i m e d  a nation al b o u n d a r y  at 
sea of o n l y  three geographical miles offshore, while most other nations agreed 
on a 12-mile limit for their national boundaries; and

WHEREAS, President Reagan, through a presid ential p r o c l a m a t i o n  p r o c l a i m e d  
on D e c e m b e r  29, 1988, formally extended  the limit of the U n i t e d  States' 
territorial waters to 12 miles off its coasts; and

WHEREAS, M a n y  of the economic and envir onmental consequences of any federal 
decisio n r e g a r d i n g  the United States b o u n d a r y  at sea fall upon coastal states 
such as California, including, but not limited to, decisions on the 
co n s e r v a t i o n  and development of marit i m e  resources; and
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WHEREAS, The  United States has e s t a b l i s h e d  an exclusive e n t e r p r i s e  zone of 
200 nau tical miles o f f s h o r e  under which the federal qover nment claims m a n y  of 
the e x c l u s i v e  rights to o cean resources that other countries c l a i m  as part of 
their t e r r i t o r i a l  limits, while coastal states lose important benefits from

m arine r e s o u r c e  d e v e l o p m e n t  by b e i n g  restri cted to operations w i thin a limit 
of o n l y  three na utical miles; and

WHEREAS, M a n y  m a r i t i m e  a ctivities beyond the three g e ogr aphical m i l e  limit, 
but w i t h i n  the contro l of the federal government, directly a ffect the 
interests and concer ns of coas tal states, such a3 California; and

WHEREAS, It is the intent of C a l i f o r n i a  to share the financial gain from 
any r e s o u r c e  development, as well as the respon s i b i l i t y  for m a n a g e m e n t  of 
o f f - s h o r e  lands w i t h i n  the 12-mile limit, as partners with the federal 
government; now, therefore, be it

R e s o l v e d  by the A s s e m b l y  and S enat e of the State of California, jointly, 
That the L e g i s l a t u r e  of the State of Calif o r n i a  r e spectf ully m e m o r i a l i z e s  the 
P r e s ident and Congress to e x t e n d  the territorial limits of b o t h  the U n i t e d  
States a n d  c o astal states from 3 to 12 geographical miles offshore; and be it 
further

Resolved, T h a t  the Preside nt and Congress are m e m o r i a l i z e d  to amen d the 
S u b m e r g e d  Lands Act (43 U.S.C. Sec. 1301 et seq.) to extend the o c e a n  
bounda ries of c o ast al states from 3 to 12 geog raphical miles offshore; and be

it further
Resolved, T h a t  the State Lands C o m m i s s i o n  is requested to s tudy the impacts 

of e x t e n d i n g  the o c e a n  b o u n dary of Califo r n i a  from 3 to 12 g e o g r a p h i c a l  miles 
offshore, i n c l u d i n g  social, fiscal, and e n v i ronmental impacts and the c a p a c i t y  
of the c o m m i s s i o n  to m a n a g e  these additi onal submerge d lands u n d e r  c u r r e n t  
conditions; and be it further

Resolved, T h a t  the Chief Clerk of the A s s e m b l y  transmit c op ies of this 
resolu t i o n  to the P r e s i d e n t  and V i c e  Preside nt of the U nited States, to the 
Speaker of the House of Representatives, to each Senator and R e p r e s e n t a t i v e  
from C a l i f o r n i a  in the Congress of the U n i t e d  States, and to the State Lands 
Commission.
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d o  n o t  p r e s e n t l y  h a v e  d a t a  w h i c h  w o u l d  a l l o w  us t o  e s t i m a t e  t h e  r e v e n u e s  
c o l l e c t i b l e  I n  t h e  a d d i t i o n a l  9 m i l e  a r e a .  O u r  e x p e r i e n c e  i s  t h a t  t h e  
c o s t  t o  e n f o r c e  t ax  c o m p l i a n c e  f o r  o f f s h o r e  a c t i v i t i e s  i s  v e r y  h i g h .
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e x t e n d  t h e  s t a t e ' s  t a x i n g  j u r i s d i c t i o n .

A s s u m i n g  t h a t  C o n g r e s s  were t o  e x t e n d  s t a t e ' s  t a x i n g  p o we r s  t o  t h e  1 2  -  
m i l e  l i m i t a t i o n  a l l u d e d  t o  i n  H J R  2 9 ,  t h e  s t a t e  w o u l d  be  e n t i t l e d  t o  
c o l l e c t  s e v e r a l  t a x e s  f r o m  a c t i v i t i e s  c o n d u c t e d  t h e r e .  T h e s e  w o u l d  
i n c l u d e  f i s h e r i e s  b u s i n e s s  t a x  ( A S  4 3 . 7 5 ) ,  c o r p o r a t e  i n c o m e  t a x  ( AS
4 3 . 2 0 )  o i l  s e v e r a n c e  t a x e s  ( A S  4 3 . 5 5 )  a n d  m o t o r  f u e l  t a x  ( A S  4 3 . 4 0 ) .  We 
d o  n o t  p r e s e n t l y  h a v e  d a t a  w h i c h  w o u l d  a l l o w  us  t o  e s t i m a t e  t h e  r e v e n u e s  
c o l l e c t i b l e  i n  t h e  a d d i t i o n a l  9 m i l e  a r e a .  O u r  e x p e r i e n c e  i s  t h a t  t h e  
c o s t  t o  e n f o r c e  t a x  c o m p l i a n c e  f o r  o f f s h o r e  a c t i v i t i e s  i s  v e r y  h i g h .
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S T E V E  E D W  P E R

S  T  A  T  I i  O  F  A  I -  A  S  K  A

o r n r c  o r  t h e  g o v e h n o r  
J  IT N E A II

April 4, 1989

The Honorable Cliff Davidson 
A l ask a State Representative
P.O. Box V 
Juneau, AK 99811

Dear Cliff,

Thank you for your letter about House J o i n t  Resolutions 
(HJR) 29 and 30, which assert State j urisdiction over the 
extended 12-mile territorial sea. I have asked m e mbers  of 
my staff, m y  resource agency commissioners, and the 
Department of L a w  to carefully review HJR 29 and 30, as well 
as to prepare testimony for a C o n gress ional hearing on the 
topic. By now you should have received suggestions for 
restructuring the resolutions from the A t t o r n e y  General's 
Office.

I believe a strong argument can be made to extend State 
jurisdiction and ownership out to 12 miles, based upon 
Alask a ' s  excellent record of ocean m a n a g e m e n t  from the coast 
out to three miles. HJR 29 and 30 can be stren g t h e n e d  if 
they are based upon similar arguments. Enclo s e d  is a copy 
of the State's Congressional testim ony on this topic, which 
explains m y  position in more detail. P lea se contact Bob 
Grogan of the D ivision of Governmental C o o r d i n a t i o n  at 
465-3562 if you have questions.

Thanks again for your letter.

Enclosure

cc: Bob Grogan
John Katz 
Denbv Lloyd



T e s t i m o n y  of Suzanne ludicello 
Before the

House Subcommittee on O c e a n o g r a p h y  and Great Lakes
March 21, 1989

Mr. C h a i r m a n  and M e m b e r s  of the Subcommittee:

M y  name is Suzanne ludicello. I am the A s s o ciate Director 
for Fisheries and the E n vironme nt in A las ka Gover n o r  Steve 
Cowper' s Washington, D.C. office. Thank you for the 
op p o r t u n i t y  to present the views o f  the State of A lask a on 
the P r e s i d e n t i a l  P r o c l a m a t i o n  exte nding the United States 
territ o r i a l  sea.

As a State w i t h  6 ,640 miles of c o a s t l -* ',e— more than half of 
the e ntire United States c o a s t — A l a s k a  has a strong interest 
in the e x p a nsio n of the territorial sea. Moreover, as a 
state w h o s e  ocean resources are c r i tical  to its economy, 
A l a s k a  is concerned w i t h  the stewardship of those m ar ine 
resources. The w h o l e s a l e  value of Alas ka's commercial 
fishing i n d u stry exceeded $2 billion last year, and exports 
of f i shery products wer e our largest source of income. But 
fishery resources are o n l y  the m o s t  obvious concern. The 
role the states will p l a y  in the nine miles of the expanded 
te r r i t o r i a l  sea will g ove rn issues from environmental 
p r o t e c t i o n  to c o m m u n i t y  planning to resource development. 
A l a skans b e lieve  rhat role should be an active one, and we 
look forward to w o r k i n g  with you to develo p it.

Today, we would like to focus on four general areas, similar 
to the concerns e x p r essed on behalf of the other coastal 
states by Mr. Shafe r of the Coastal States Orga nization 
(CSO). A l a s k a  is a m e m b e r  o f  CSO and we s u p port their 
views. W e  do, however, appreciate the o p portu nity to 
elabor ate on the A l a s k a n  perspective on these issues.

Summary

First, the State of A l a s k a  strongly supports C o n g ressional 
action to resolve the m a n y  confusing legal and policy 
quest i o n s  the P r o c l a m a t i o n  has raised. Second, it is our 
v i e w  that the vastness of this new area, the value of its 
abund a n t  resources, and the scope and n u mber of federal 
s tatutes d e T .eating authority and jurisdictio n over those 
r e s o v  it more atte ntion than one h e a r i n g  by this
comnu.i .... hird, F.R. 1405, which w o u l d  freeze federal-
state rv l ationships in coastal v/aters despite expansion of 
the t e r r i t o r i a l  sea, does not resolve federal-state r e l a­
tion ships in a m a n n e r  that is either reali s t i c  or s a t i s f a c­
tory to c o a stal states. For that reason, the State of 
A l a s k a  c annot support it. Finally, and m o s t  important, the 
State of A l a s k a  believes that state juris diction and o w n e r­
ship over coastal waters should be e xtended to encompass the 
new 12 m i l e  territorial sea. Such an e x t e n s i o n  will promote 
wise o c e a n  stewardship.



- 2 -

Co n g r e s s  Should C l arify the M e a n i n g  o f the Territori al Sea
E x p a nsion

Presidential P r o clamation 5928, w hich extended the U.S. 
territorial sea from three to 12 miles, was signed to 
"advance national security and other significant interests 
of the United States." Although the Procla m a t i o n  states 
that "nothing in this Proclamation e x t e n d s  or o therwise 
alters e x i s t i n g  federal or state law or any jurisdiction, 
rights, legal interests or obligations derive d therefrom," 
the m a t t e r  is not so simply resolved.

While no one questions the P r e s i d e n t’s autho r i t y  to extend 
U.S. jurisd i c t i o n  for foreign relations purposes, the 
Proclam ation has raised the const itutional q u e stion of 
wh e t h e r  he may u n i l a t e r a l l y  acquire t e r r i t o r y  by an 
extension of sovereignty. Was the P r e s i d e n t ' s  Decem b e r  27 
action ar. annexation  of territory, and m u s t  Congre ss act in 
order for the United States to acquire the new area 
encompassed by the nine-mile expansion of the t erritorial 
sea? Legal scholars on both sides can, and likely will, 
debate these questions. Even the U.S. Depart m e n t  of J u stice 
conceded, in its O c t o b e r  1988 M e m o r a n d u m  acc omp a n y i n g  the 
Proclamation, that the domestic effect of the P r o clamation 
on the relat i o n s h i p  betw een the states and the federal 
govern ment is not free from doubt.

As a m a t t e r  of sound public policy, A l a s k a  believes Congress 
should act to resolve questions of jurisdiction, 
sovereignty, and o w n e rship over this n e w  area. We encourage 
the m e m b e r s  of this C o m m itte e to exert their leadership now, 
rather than wait for the expensive a n d  t i m e -consumi ng 
process of the litigation that u n d o u b t e d l y  will result 
w i t h o u t  clear direction.

J u r i s d i c t i o n a l  Issues Raised by the P r o c l a m a t i o n  Merit
T h o r o u g h  C o n g ressional Review

Not o n l y  is it important for Congress to act to answer basic 
questions about the national territorial e f f e c t  of the 
proclamation, but action also is required to resolve the 
issues of jurisdiction over the conservation, management, 
and d e v e l o p m e n t  of the m y r i a d  ocean r e s o u r c e s  in the three 
to 12 m i l e  zone.

The t e r m  'territorial sea' is used m o r e  than s e v enty times 
in the United States Code, in laws g o v e r n i n g  activity 
ranging from w a t e rfowl hunting to smuggling. In the area of 
environ mental protection alone, there are at least a half 
dozen statutes that define the territorial sea as three
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miles. Further, the P r o clamat ion creates anomalies between 
those laws w hose seaward jurisdictional limit is defined 
simply as the "territorial sea" and those in which it is 
expressly defined as three miles. For example, the Magnuson 
Fishery C o n s e r v a t i o n  and M a n a g e m e n t  Act (MFCMA) gives the 
federal g o v e r n m e n t  m a n a g e m e n t  authority o v e r  fishery 
resources out to 200 miles, and gives the states authority 
in their coastal waters. The so-called "inner boundary" of 
that federal mana ge m e n t  zone is defined in the Act as a line 
"coterminous with the seaward boundary o f  each of the 
coastal states." Thus, if a case can be made that the 
Proclamation affects a state's seaward boundaries, state 
fishery juris diction could be expanded.

The courts will be asked to clari fy some of these interpre­
tational problems if Congress does not act. Because the 
Proclamation leaves unanswered questions about effects on 
domestic law, and because the potential issues are so 
diverse, we recommend that Congress hold m o r e  than one 
hearing to fully consider these conflicts.

The Alas ka A t t o r n e y  General and the state's resource m a n a g e­
ment agenc i e s  presently are analyzing in m o r e  detail the 
legal, eco nomic, and policy issues that a r i s e  in the terri­
torial s e a  area off Alaska. W e  hope such information will 
be useful in your delibe r a t i o n s  and look forw ard to 
providing it to you in future hearings.

The State of Alaska Supports Legislation To E xtend S t a t e 
Jurisdi ction and Owner s h i p  O v e r  Coastal W a t e r s

One piece of legislation that proposes to resolve questions 
raised b y  the Proclamatio n is H.R. 1405. This bill would 
maintain the 'status-quo* (prior to the s i g n i n g  of the 
Proclamation) w i t h  respect to state-fede ral jurisdiction and 
law. It is the State of A l a s k a ' s  view t h a t  not only w ould 
H.R. 1405 contrav ene the congression al i n t e n t  underlying 
certain laws delin eating a u t h o r i t y  in the territorial sea, 
but this b i l l  also would foreclose an i m p o r t a n t  opportunity 
for C o n gres s to consider, as a matter of national policy, 
how r e s o urces in the three to 12 mile zone can best be 
managed.

For example, the Coastal Zone Management A c t  (CZMA) simply 
defines the coastal zone as "seaward to the outer limit of 
the United States Territ orial Sea." L o o k i n g  more closely at 
the legislative intent wh en the CZMA was adopted, Congress 
considered using both the d e f i n i t i o n  'territorial sea' and a 
more specific definit ion b ased upon the S u b m e r g e d  Lands Act. 
L egis lative h i s t o r y  suggests that a future expansion of the



territorial sea was c o n s i d e r e d  and that the flexible term 
'territorial sea' was s p e c i f i c a l l y  chosen for that very 
reason. It thus appears that freezing all d o m estic law 
boundaries, as H.R. 1405 advocates, would b e  coun ter to tho 
intent of t h e  CZMA.

As this s u b c o m m i t t e e  and others in Congress c onsider imple­
mentation o f  the Proclamation, the State o f  A laska strongly 
believes it is appro p r i a t e  to e xtend state jurisdiction, 
which c u r r e n t l y  extends from the coastline to three miles, 
to include the e ntire 12 mile territorial sea.

Further, the same arguments that can be m a d e  for extending 
this j u r isdictio n apply to g r a n t i n g  state o w n e r s h i p  as well. 
While we u n d e r s t a n d  that a cas e can be made, based upon 
historical and c o n s t i t u t i o n a l  precedent, t h a t  n e w  U.S. 
territory m u s t  be held in trust and ult im a t e l y  granted to 
the states, w e  wou ld rather focus on c o n gression al 
precedent, a n d  the publi c p o l i c y  reasons w h y  Congress should 
grant Alaska and the othe r states jurisdiction and ownership 
over this zone.

Alaska has c o n s i s t e n t l y  d e m o n s t r a t e d  great compet e n c e  in 
managing o c e a n  resources, not only  from the coastline out to 
three miles, b u t  in the 200 mi.le exclusive econo m i c  zone 
(EEZ) as well. We are not u n i q u e  in our a b i l i t y  to succ ess­
fully manage large t e r r i t o r i a l  seas and o c e a n  areas. As you 
know, the G r e a t  Lake States r o u t inely m a n a g e  large coastal 
seas (11-80 m i l e s ) , and some G u l f  states c u r r e n t l y  have 
jurisdiction o v e r  nine or 12-mile state c o asta l waters. 
A l a s k a  has a p r o v e n  r e c o r d  s h o w i n g  experi ence and skill at 
balancing p r o t e c t i o n ,  c o n s e r v a t i o n  and u t i l i z a t i o n  of the 
living and n o n - l i v i n g  re sources in the zerc to three mile 
ocean zone a n d  beyond. W e  have devoted a l arger percent of 
available r e v e n u e s  to res ou r c e  m a n a g e m e n t  t h a t  has the 
federal g overnment. We are b e t t e r  able, in terms of fiscal 
resources a n d  a d m i n i s t r a t i v e  abilities, to m a n a g e  these 
relatively n e a r s h o r e  fisheries, minerals, o i l  and gas, and 
other resources that are so c l o s e  to our s tate borders.

For example, A l a s k a  n o w  m a n a g e s  a m u l t i - b i l l i o n  dollar a 
y e a r  seafood i n d u s t r y  w h i c h  i n c ludes the w o r l d ' s  largest 
salmon fisheries and several w o r l d  class s a l m o n  runs. We 
already  e x c l u s i v e l y  m a n a g e  some fisheries in federal waters 
such as the s h e l f  comme r c i a l  r o c kfish fishery, king and 
tanner crab, and the troll salmon fishery. The State of 
Alaska spends $20 m i l l i o n  dollars annually t o  manage its 
regional f i s h e r i e s — ten times the federal g o v e r n m e n t ' s  
expenditure to m a n a g e  fisheries in the vast area of federal 
waters off A l a s k a ' s  coasts. Further, the S t a t e  has taken



the lead in joint efforts w i t h  the U.S. State Depart m e n t  on 
reducing foreign interception of salmon and other  living 
mari. a resources, and has years of experience in negotiating 
the harvest o f  anadromous species with other states and with 
foreign nations.

A l a s k a  has had a successful offshore mining p r o g r a m  since 
statehood. T h e  S t a t e’s p r o g r a m  has provided m i n erals  such 
as gold and p l a t i n u m  to industry w hile providing for 
environmental protection. State regulations and the coastal 
zone m a n a g e m e n t  program ensure that offshore m i n i n g  leases 
go through strict review by all state resource agencies. In 
contrast to the federal government, which has never issued a 
single offshore mining lease off the coast of Alaska, theie 
are currently nine active offsho re leases w h i c h  have been 
issued by the State and more than 200 offshore p rospecting  
permits, g i v i n g  Alaska the b e n e f i t  of experience in this 
a r e a .

L o o k i n g  at oil and gas resources, the State also has a 
successful track record of e valua t i n g  oil and gas potential, 
comple ting timely permitting, and balancing compl ex 
interests such as subsistence w h a l i n g  and oil development. 
The federal go vern m e n t  curren tly takes an average of five 
years to plan an oil and gas lease sale in the three to 12 
mile zone, w h i l e  A laska t y p i cally completes a similar 
rigorous eval ua t i o n  and analysis in two to three years. The 
state also m a i n t a i n s  a consistent  and predictable leasing 
schedule, p r o v i d i n g  oil companies a better o p p o r t u n i t y  to 
plan and e x e cute exploration budgets. In addition, the 
State's stipulations and m i t i g a t i n g  measures for oil and gas 
exploration and. d evelopment offer better environmental 
protecti on for m arine life, the mul ti-million d ollar fishing 
industry, and the sub sistence lifestyle of m a n y  coastal 
residents. Again, we b e lieve A l a s k a  can more e fficientl y 
and c o m p e t e n t l y  manage this resource in the three to 12 mile 
zone than can "the federal government.

In another initiative regarding ocean resources, the State 
of Alaska a l r eady is w o r k i n g  with other Pacific states to 
assess the resource potential of the EEZ in the No rtheast 
Pacific Ocean. This includes an effort to identify 
p riorities for research and management, and to analyze 
capabilities for ocean governance.

In addition to demonstrated comp et e n c e  in p r o t e c t i n g  and 
m a n a g i n g  ocean resources off our coasts, we beli eve there is 
a sound policy basis for e x t e nding not only coastal state 
jurisdiction, b ut also our o w n e r s h i p  over the expanded 
territorial sea. Congress concluded  properly in 1953 that



the states w e r e  the p roper  owners of the submerged lands 
within their boundarie s and over w h i c h  they had 
jurisdiction. There are good reasons for this, and they are
as v a l i d  as they were 35 years ago. First, the coastal
states are m o s t  s i g n i f i c a n t l y  impacted by activities in the 
territorial sea. Second, and m o s t  important, it makes good 
sense to unify j u risdic tion and o w n e r s h i p  in one sovereign 
so that the states and the federal g o v e r n m e n t  are not 
w o r king at cross purposes.

In conclusion, w e  request that Con gress act to resolve the 
many qu estions this P r o c l a m a t i o n  has raised: to reaffi rm the
policy m a d e  by this body in 1953, to extend the states'
jurisdiction over the e x p a n d e d  territorial sea, and to grant 
them o wnership o f  the lands b e neat h it. T h a n k  you for your 
consideration. We look forward to w o r k i n g  w i t h  this 
Committee to imple ment the Terr it o r i a l  Sea Proclamation.
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For o v e r  200 y ea rs  the U n it e d States t er ritorial b o u n d a r y  e x t e n d e d  t h r e e
• ••

miles o u t  to sea. O n  December 28, 1988, Pr e sident Reag an  e x t e n d e d  t h a t

boundary from t hree miles to twelve, to. '’advance t h e  national s e c u r i t y  . . ..

, interests: of the U n i t e d  States." This move b r i ng s t he United S t a t e s  in ,-line

with 100 other coastal nations that, c laim a 12 m i l e  territ or ia l sea.
' *

,  ,  • • i  • • •

"The Coastal St ates Organization (CSO). supports the P r es id en t' s a c t i o n  as 

a .logical step to serve the Nation's security n ee ds  better," s t a t e d  C SO 

Chair, Chris S ha fe r / i n  response to the proclamation. "However, t h e  

P roclamation raises significant legal and p o l i c y  q ue s tions r e g a r d i n g  its 

domestic effect, its effect on the. citizens of the coastal states," h e  said.

•  •  *

"Of eq ua l. i m p o r t a n c e  to what the Pro cl a ma ti on  .says is wha t  it does n ot

s a y . M a n y  are^s of si gnificant interest to c o a st al  states —  fisheries,

offshore oil and g as production, air and w a t e r  pollution; coastal

management, >aven s ta t e boundaries —  are simply o m it te d  from t h e

proclamation," s t a te d Shafer. ,



fry as the P r e s i d e n t  m a y  to have this P ro clamation a ffect only t h e  . 

f^ternational theater, it is c l e a r’to the coastal st at es ' t h a t  it will 

be t h e  genes is  of a n e w  era in Federal-State relations on the 

m a n a g e m e n t  of the na tion's offshore resources. T he P r e s i d e n t  should 

expect, a3 T r u m a n  d i d  wh e n he issued his 1947 O ut er  Cont in en ta l Shelf 

Proclamation, t h a t  Cong re s s and the coastal states w i l l  act to legally 

chart th es e seas.

T h e  P ro cl a m a t i o n  recognizes the U.S. territorial sea as "a m aritime 

zone e x t e nd in g b e y o n d  the land territory and internal w a t e r s  of the 

U n i te d  ̂ t a t e s  over w h i c h  the Unit e d States exercises sovere ig nt y  and

ju ri sdiction." This ma ri t i m e  zone is then extended t o  "12 nautical '
* •

miles" from t h e  p r e vi ou s t h r e e . - A t  the same time, t he Proclamation 

add3 th at  t h i s  e x t e n s i o n  of U.S. territory anot h er  9 m i l e s  out to s e a . 

does no t "extend or o t h e rw is e alter existing Federal o r  S t a t e  law or 

a ny.jurisdiction, rights, legal interest, or o b l ig at io ns  derived 

therefrom." In o t h e r  words, the Proclamation's intent is t o  preserve 

the d o m e s t i c  legal status quo, w h i l e  ch an gi ng  only t he intern at io n al ly  

recogn iz ed  U.S. border.

T h e r e  is n o w  a 9 m i l e - w i d e  belt of U.S. territory, from 3 to 12 

miles off sh or e -(over 100,000 square miles of U.S. territory), that is 

a l e ga ll y u n c h a r t e d  sea w i t h  respect to the a p p l i c a t i o n  pf domestic 

law, All o f  t h e  e x i st in g o c e a n 1resource laws are de si g n e d  t o  fit a 

3 -mile t e r ri t or ia l sea. This design no l o n ge r fits.

F or example, foreign fishing has been b a nn ed  w i t h i n . t h e  U.S., 

territorial- sea f or m a n y  years. However, federal law allows foreign 

fishing (with a permit) w i t h i n  the U'.S. Ex cl us iv e E c o no mi c Zone w h ic h 

extends, b y  definition, fr om  3.to 200 miles. Is forei gn  fishing n o w  t 

a l l o w e d  w i th in  t h e  U . S .. te rr it o ri al  sea from 3 to 12 m il e s out?. If 

not, u n d e r  w h a t  authority, are the foreign f is he r me n banned? If so, 

isn't thi s a n  a m a z i n g  reversal of federal law  and polic y?  .The coastal
i ,

states w i l l  p u r s u e  answers to.this and other qu es ti on s  the 

p r o c l a m a t i o n  l ea ve s begging.. . 1 •

m m



STATEMENT OF

CHRIS A. SHAFER 
CHAIRMAN, COASTAL STATES ORGANIZATION

BEFORE THE

SUBCOMMITTEE ON OCEANOGRAPHY AND GREAT LARES 
HOUSE MERCHANT MARINE AND FISHERIES COMMITTEE

March 2 1 ,  1 9 S 9

Mr. C h a i r m a n  and M e m b e r s  of the Subc om mi t te e,  I am C h r i s  A. Shafer, 

C h a i r m a n  of t he Coa s ta l State s O r g a n i z a t i o n  (CSO) and C hi ef  of the 

Gr ea t Lakes S h o r e l a n d  S e ct io n of the M i c h i g a n  D e p a r t m e n t  of Natural 

Resources. O n  b e h a l f  of CSO, a r e p r e s e n t a t i v e  a s s o c i a t i o n  of the 

G o v e r n o r s  of the 35 coast al  States, Common we al th s,  a n d  Territories 

(the coa st a l S t a t e s ) , I ap pr e c i a t e  th e o p p o r t u n i t y  to present our 

v ie ws  on the n e w l y  e s t a b l i s h e d  12 m i l e  U.S. T e r r i t o r i a l  Sea, as well 

as H . R . 1405, a bill to affirm and i m p l e m e n t  P r e s i d e n t  Reagan's 

P r o c l a m a t i o n  #5928, issu ed  December 27, 1988.

We b e l i e v e  th at  it is mo st  t i m e l y  f or thi s S u b c o m m i t t e e  to initiate 

h e a r i n g s  on this v e r y  i m po rt an t topic. G i v e n  t he v a s t n e s s  of this new 

t e r r i t o r i a l  sea, a nd t he diver se  i n t e r e s t s  in it, it is c l e a r  that the 

legal a n d  p o l i c y  q u e s t i o n s  r a i se d b y  thi s  a c t i o n  r e l a t e  to the 

j u r i s d i c t i o n s  of m a n y  fede ra l a g e n c ie s a n d  C o n g r e s s i o n a l  committees, 

as w e l l  as t h s  interests, rights a n d  r e s p o n s i b i l i t i e s  of coastal 

States. W e  w e l c o m e  this o p p o r t u n i t y  to p r e s e n t  o u r  v i e w s  at what we 

hope w i l l  b e  t h e  first in a series of h e a r i n g s  t o  c a r e f u l l y  review the 

c o m p l e x  a n d  c h a l l e n g i n g  a s p ec ts  of the t e r r i t o r i a l  sea extension.

A l t h o u g h  t h e  T e r r i t o r i a l  Sea P r o c l a m a t i o n  w a s  a n t i c i p a t e d  since 

e a rl y l as t year, it has been less t h a n  t h r e e  m o n t h s  since its 

issuance. In response, CSO, th e W e s t e r n  G o v e r n o r s  Association, the 

W e s t e r n  L e g i s l a t i v e  Conference, the P a c i f i c  B a s i n  Development



Commission, and several individual States hav e initiated studies on 

the r a m i f i c a t i o n s  of the Terr it o ri al  Sea Proclamation. These studies 

are not yet completed, however. Thus, it is not possible for the

coastal S t a t e s  to p r e s en t today a detailed, formal p os it i o n  on exactly 

how to l e g i s l a t i v e l y  implement the pres i de nt ia l proclamation.

Nonetheless, we w o u l d  like to share our views on some of the questions

raised by the is su an ce  of the proclamation, as well as some of the

co ns ti t u t i o n a l  and h i s t o r i c a l  p er s pe c t i v e s  on this topic. We would 

also a p p r e c i a t e  the o p p o r t u n i t y  to submit for t he h e a r i n g  record or 

for the S u b c o m m i t e e ' s  in formation the t e r ri to ri al  sea extension

studies of the S t at es  as they are c o m p l e t e d  in the m o nths ahead. 

T hese s t u d i e s  will form the basis of a c o m p r e h e n s i v e  S tate p o l i c y  on 

this matter, w h i c h  is ex pe ct ed  to be c o m p l e t e d  by the end of the 

Summer.

C o n g r es s io na l A c t i o n  R e q u i r e d

Th e r e c e n t  e x t e n s i o n  of the U.S. Te rr it o r i a l  Sea presents

f undamental q u e s t i o n s  of law and p o l i c y  to the U.S. Congress. With 

the T e r r i t o r i a l  S e a  Proclamation, the U n i t e d  St ates has annexed

roug hl y 180,000 s q u a r e  mi le s of n e w  territory, an area approxi ma te ly  

the size of Texas. W i t h i n  this t r e m e n d o u s  area, the N a t i o n  n o w  has 

full sov er ei gn ty ,  l i m it ed  only b y  t h o s e  i n t er na ti o na l rights

r e c o g n i z e d  in P r o c l a m a t i o n  #5928 for m a r i t i m e  a nd aeronautical

navigation.

By e x e r t i n g  full s o v e r e i g n t y  an d  jurisdiction, th e T e r r i t o r i a l  Sea 

P r o c l a m a t i o n  a p p e a r s  to m a k e  the full 12 m i l e  t er ri t o r i a l  sea

" i n c o r p o r a t e d  t e r r i t o r y "  of the U n i t e d  States, equal to the 

s o v e r e i g n t y  a n d  j u r i s d i c t i o n  e x e r t e d  o v e r  U.S. land. In o t he r words, 

this n e w l y  a n n e x e d  area, i nc lu d in g the seabed, w a t e r  a n d  airspace, is 

the legal e q u i v a l e n t  of U.S. land and the a i r s p a c e  above. Of course 

the l an d of th is  t r e m e n d o u s  n e w  area is p h y s i c a l l y  d i f f e r e n t  tha n most 

other t e r r i t o r i a l  a c q u i s i t i o n s  of the U n i t e d  States. It is entirely
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submerged, and w i t h o u t  any population. Nonetheless, the natural 

r es ources l o c a t e d  in this zone are g r e a t l y  exploited, and coastal 

S tates and t h e i r  po p ul a t i o n s  are h e a v i l y  d e p e n de nt  u po n h ow these 

r e s o ur c es  are managed.

We b e l i e v e  t h a t  the e x t e n s i o n  of U.S. ju ri s d i c t i o n  o v e r  the U.S. 

T e r r i t o r i a l  Sea, v i s - a - v i s  ot he r nations, sole l y b y  p ro cl a m a t i o n  is 

w i t h i n  the c o n s t i t u t i o n a l  foreign affairs p o w e r  of the President. 

T h e r e  is b o t h  h i s t o r i c  and Supr em e C ou rt  p r e c e d e n c e  for this.

However, there are s trong c o n s ti t ut io na l ar gu me n ts  th at  t he extension 

of U.S. s o v e r e i g n t y  req ui re s congressional, n ot s o l e l y  executive, 

a c t io n to a f f i r m  a n d  im pl em e nt  a u t h o r i t y  o v e r  this new area.

T h e  d i s t i n c t i o n  b e t w e e n  an ex te n s i o n  of j u r i s d i c t i o n  o n  the one 

hand, and s o v e r e i g n t y  on the other, is t h a t  wit h sovereignty, the 

t e r r i t o r i a l  s ea is n o w  c o n s i d e r e d  as m u c h  a par t  of the U n i t e d  States 

as th e  o r i g i n a l  land and t h r e e - m i l e  t er ri t o r i a l  sea of t he Nation. 

T h e  l e g i s l a t i v e  branch, not the executive, holds the co ns ti tu ti on a l 

p o w e r  o v e r  federal property. Thus, t he re  are strong consti tu t io na l 

c o n c e r n s  t h a t  s u g g e s t  t h a t  C o n g r e s s  m u s t  act to annex n e w  territory 

into t h e  Nation, o r  at t he minimum, to le gi sl a t i v e l y  affir m any- 

p r e s i d e n t i a l  annexation.

T h e  U S . u e p a r t m e n t  of J u s t i c e  s hares this position. In its 

O c t o b e r  4, 1388 M e m o r a n d u m  to t h e  U.S. D e p a r t m e n t  of S t a t e  conce rn i ng

"Legal I s s u e *  R a i s e d  b y  th e P r o p o s e d  P r es id en t ia l P r o c l a m a t i o n  to 

E x t e n d  t h e  T e r r i t o r i a l  Sea" t h e  J u s t i c e  D e p a r t m e n t  c o n c l u d e s  that it 

is o p e n  t o  c o n s t i t u t i o n a l  q u e s t i o n  w h e t h e r  the P r e s i d e n t  ca n acquire 

t e r r i t o r y  a c t i n g  alone. T h i s  p o s i t i o n  is also in a c c o r d  w i t h  some 

c o n s t i t u t i o n a l  s c h o l a r s  w h o  h a v e  l ik e w i s e  c o n c l u d e d  tha t  C o n g r e s s  must 

a c t  in o r d e r  for t h e  U n i t e d  S t a t e s  to a c q u i r e  n e w  territory.

In a n y  event, r e g a r d l e s s  of w h e t h e r  C o n g r e s s  is c o n s t i t u t i o n a l l y  

r e q u i r e d  to act, C o n g r e s s  s h o u l d  act.



C o n g r e s s i o n a l  A c t i o n  N e e d e d

In te st i m o n y  last August, 1988, b e f o r e  this Subcommittee, we raised 

several t ro ubling qu es t io ns  of in te rp r et at io n of federal law that 

c ou ld  arisen as a resu lt  of the proclamation. Now, w i t h  the issuance 

of Pr oc la m a t i o n  #5928, t he se  que st io ns  rema in  unanswered. Without 

c l e a r  Con gr es si on a l action, it is quite pr e di c t a b l e  that federal 

c ourts will be c a ll e d u p o n  to r e s o lv e c o n f l i c t i n g  interpretations.

Further, Pr oc la m a t i o n  #5928 raises qu e stions c o n c e r n i n g  the validity

of its p r o v i s o  that Federal and State law are not affected. Thus, in

a d d i t i o n  to the c o n s t i t u t i o n a l  qu estions w h e t h e r  C o n g r e s s  m us t act, we 

b e l i ev e t h a t  Co ng re s s s h ou ld  act.

T h r o u g h o u t  the 50 t i t l e s  of th e Un ites S ta te s Code, t h e  term 

"te rr it or ia l sea" is u s e d  ove r 70 times. Notably, however, to our 

be s t knowledge, o n l y  twice is this t e r m  d e f i n e d  as a 3 m i l e  zone, in: 

the C o m p r e h e n s i v e  E n v i r o n m e t a l  R e s o u r c e s  C o m p e n s a t i o n  and Liability 

A c t  (CERCLA) [42 U.S.C. 9601(30)], a nd the C lean W a t e r  A c t  [33 U.S.C.

1362(8)]. In all o t h e r  u s ag es  of t h e  t e r m  no d e fi ni ti o n is

provided. Thus, each ti me  th at  the t e r m  is used, any p e r s o n  operating 

under, or r e l y i n g  upon, such l eg is l a t i o n  since the Pr oc l a m a t i o n  will 

be c o n f r o n t e d  w i t h  the  i nt er p r e t a t i o n a l  que st io n  of w h a t  is meant: a 3

mile, o r  12 m i l e  t e r r i t o r i a l  sea. Further, th e t e r m  " t er ritorial sea" 

in t u r n  d e f i n e s  o t h e r  t er ms  u s e d  t h r o u g h o u t  the U.S. Code, such as

"high seas," " n a v i g a b l e  w a t er s, " "continental shelf," "waters of the 

U n i t e d  State s " a n d  "in the U n i t e d  Sta t es ."  T h e  federal t a x  code alone 

us e s the  p h r a s e  "in the U n i t e d  Sta te s"  ov er  2,000 times. Is this nine 

m i l e  w i d e  b e l t  "in t he U n i t e d  States" for t ax pu rp oses?

It is o b v i o u s l y  in the i n t e r e s t  of g o o d  g o v e r n m e n t  for Con gr es s to 

act to c l a r i f y  th i s s i t u a t i o n  a nd a v o i d  the i n t e r p r et at i on al  problems, 

and l i t i g a t i o n  t h a t  wil l u n d o u b t e d l y  follow. O ne u n f o r t u n a t e  result 

of such l i t i g a t i o n  w i l l  be d e l a y  and c o n f u s i o n  w h i c h  wi ll  only

u n d e r m i n e  t he e f f e c t i v e n e s s  of e x i s t i n g  federal o c ea n  law.
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A t  the same time, a l t ho ug h we bel ie ve  that C o n g r e s s  should act, we 

find H.R. 1405 u n ac ce p t a b l e  in its p r e s en t form. H.R. 1405 embraces 

the v i e w  that Congress intended, each and ev er y  time the term 

" t e r r i t o r i a l  sea" is used, only a 3 mi le  zone w i th ou t  any 

c o n s i d e r a t i o n  of a p o s s i b l e  extension. In o u r  view, H.R. 1405 takes

the p o s i t i o n  that in none of the sep a ra te  laws u s i n g  this term did

C o n g re ss  e v e r  tak e  into a c c o un t the l i k e l i h o o d  t h a t  the U.S. 

T e r r i t o r i a l  Sea w o u l d  be extended. T h a t  is a v i e w  that w e  cannot, at

this time, accept.

D u r i n g  the 1960s, C o n g r e s s  c o n s i d e r e d  e x t e n d i n g  the U.S. 

T e r r i t o r i a l  S ea to 12 miles on four s e p ar at e occasions. S i n c e  the

e a r l y  1970s, th e  U n i t e d  S t a t e s  p a r t i c i p a t e d  in the U n i t e d  Nations 

T h i r d  C o n f e r e n c e  on the L a w  of the S ea ( L O S ) . D u r i n g  the 

n e g ot ia ti o ns , t he U n i t e d  S t a t e s  t o o k  t he p o s i t i o n  t h a t  a 12 mile 

t e r r i t o r i a l  sea was c u s t o m a r y  u n d e r  in t er n a t i o n a l  law, a n d  s h ou l d be

so c o d i f i e d  b y  the U.N. Convention. C o n g re ss  h e l d  o v e r s i g h t  hearings 

on t h e  LOS Conference. T h e s e  h e a r i n g s  i n c lu d ed  d i s c u s s i o n  of the U.S. 

n e g o t i a t i n g  p o s i t i o n  on the i n t e r n a t i o n a l l y  r e c o g n i z e d  b r e a d t h  of a 

n a t i o n ' s  t e r r i t o r i a l  sea. C o n g r e s s  wa s well i n f o r m e d  of t h e s e  ongoing 

i n t e r n a t i o n a l  deliber at i on s,  a nd of the U.S. n e g o t i a t i n g  position. 

Thus, C o n g r e s s  h as lon g bee n  a w a r e  of t h e  p o s s i b i l i t y  t h a t  the seaward 

b o u n d a r y  of t h e  t e r r i t o r i a l  s ea m i g h t  b e  extended.

G i v e n  t h i s  history, it is c l e a r  t h a t  C o n g r e s s  wa s v e r y  a ware that

the U n i t e d  States could, at s o me  time, e x t e n d  its t e r r i t o r i a l  sea from

3 t o  12 aiilss. Indeed, t h e  D e f e n s e  D e p a r t m e n t  wa s u r g i n g  for this 

e x t e n s i o n  to be d o n e  as s o o n  as possible. Thus, w h e n  the term 

" t e r r i t o r i a l  sea," w i t h o u t  f u r th er  d ef inition, has b e e n  u s e d  by 

C on gress, it is d i f f i c u l t  to c o n c l u d e  t h a t  Congress, in e a c h  a nd ev er y

u s a g e  of the term, m e a n t  on ly  a 3 m i l e  zone.

O n e  p r i m e  e x a m p l e  is the p a s s a g e  of t he C o a s t a l  Zone M a n a g e m e n t  Act 

( C Z M A ) . W h e n  e n a c t i n g  the C Z M A  t h e r e  was d e b a t e  on w h e t h e r  to define 

the " c o a s t a l  zone" in te rm s  of the S t a t e ' s  b o u n d a r i e s  as c o d i f i e d  in



the S u b m e r g e d  Lands Act, or in terms of the U.S. territorial sea. 

Bills w e r e  introdu c ed  d e f i n i n g  the term "coastal zone" both ways. 

However, in the end, the CZMA, as signed into law, d e fi ne s  the coastal

zone as e x t e n d i n g  to the s e aw ar d bo un da ry  of the territorial sea. The

l eg is l a t i v e  h i s t o r y  of the CZMA c l e a rl y indicates that Congress 

c o n s i d e r e d  the q u e s t i o n  of w h e t h e r  an e x p a n s i o n  of the territorial sea 

w o u l d  a f f e c t  an e x p a n si on  of the coastal zone, and c on cl u de d that if 

the U n i t e d  S t at es  d id e x te nd  its terr it or ia l sea from 3 to 12 miles 

"the c o a s t a l  zone wo ul d likewise be expanded."

We do not a cc ep t the p r e mi se  that C ongress i n t e nd ed  all laws using 

the t e r m  "ter ri t or ia l sea" to be fixed to t h e  three m i l e  zone. 

C o n g r e s s  has sh ow n that w h e n  it d e si re s to l i mi t the r e a c h  of

legislation, su c h as the C l e a n  W a t e r  A c t  or CERCLA, it is fully

c a p a b l e  of d o i n g  so. We s tr on g l y  b e l ie ve  th a t C o n gr es s  meant, in 

c e r t a i n  laws suc h a3 the CZMA, for the term to be a flexible one, able 

to fit the n e w  s i t u a ti o n of an e xp an d e d  t e r r i t o r i a l  sea if a nd when 

the U.S. m a d e  suc h a move. For this reason, we c an not s u p p o r t  

H . R . 1405 in its p r e s e n t  form.

For th e same reason, w e  m u s t  also q u e s t i o n  t h e  legal ’alid i t y  of 

the P r o c l a m a t i o n ' s  p r o v i s o  that:

" N o t h i n g  in t h i s  Proclamation: (a) e x t e n d s  o r  o t h e r w i s e  alters

e x i s t i n g  F e d e r a l  or S t a t e  law o f  a n y  jurisdi ct io n,  rights, legal 

interests, o r  o b l i g a t i o n s  d e r i v e d  ther ef ro m. "

If it w a s  t h s  intent of C o n g r e s s  to e x t e n d  the s c o p e  of a s t a tu te  

w i t h  the e x t e n s i o n  of t h e  U.S. T e r r i t o r i a l  Sea, t h e n  it is n o t  w i t h i n  

t he p o w e r  of a P r e s i d e n t  to o v e r r i d e  C o n g r e s s  b y  a p ro cl a m a t i o n .  This 

proviso, however, a t t em pt s to d o  p r e c i s e l y  that.

W e  m u s t  a l s o  p o i n t  out tha t  thi s p r o v i s o  of P r o c l a m a t i o n  #5928 is 

c o n t r a r y  t o  the a p p r o a c h  t a k e n  by the J u s t i c e  D e partment. In its 

O c t o b e r  4, 1988 m e m o r a n d u m  on the subject, th e J u s t i c e  D ep ar tm en t
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s tates that d if fi c u l t i e s  arise in d e t e r m i n i n g  the effect of the 

P r o c l a m a t i o n  on the 70 or more s tatutes where C on gr e s s  uses the terra 

" t er ritorial sea" w i t h o u t  further definition. "A determination of 

c o n g r e s s i o n a l  intent in these c i r cu ms ta n ce s will therefore require 

further inquiry into the pur po se  and s tr ucture of a particu la r  statute 

..." Thus, the J u s t i c e  D e p a r t m e n t  advises a statute-by-statute 

approach, w h i l e  re ma in in g ope n to the p o s s i b i l i t y  that "Congress, may, 

however, hav e  e n a c t e d  st atutes that are intended t o  be linked to the 

e x t e n t  of the U n i t e d  S t a t e s ' te rr it o r i a l  sea u n d e r  international 

l a w . "

In contrast, this p r o v i s o  in the P r o c l a m a t i o n  forecloses the 

p o s s i b i l i t y  t h a t  C o n g re ss  i n t e nd ed  c e r t a i n  s t a t u t e s  to track a 

t e r r i t o r i a l  sea extension. T h e  J u s t i c e  D e p a r t m e n t  n e v e r  m ad e this 

c oncl us io n,  a n d  indeed e x p r e s s l y  s ta te s th at  Con gr es s m a y  have

i n t e n d e d  for c e r t a i n  s t a tu te s t o  be l in ke d to t h e  U.S. a ss er t io n of a 

b r o a d e r  t e r r i t o r i a l  sea. Th e J u s t i c e  m e m o r a n d u m  c o n c l ud es  that "The

s t a t u t e s  p o t e n t i a l l y  a f f e c t e d  b y  the p r o c l a m a t i o n  are too numerous to 

c o n s i d e r  i n d i v i d u a l l y  in the tim e p e rm i tt ed ."  Thus, the President, in 

t hi s p r o v i s o  in the Proclamation, g o e s  m u c h  f u rt h er  than the U . S .
D e p a r t m e n t  of J u s t i c e  w a s  w i l l i n g  to go w i t h o u t  c on si d e r a b l y  more 

r e s e a r c h  an d analysis.

Thus, it is u n c l e a r  w h e t h e r  th is  p r o v i s o  c a n  p r e v e n t  an extension 

of F e de ra l o r  S t a t e  a g e n c y  j u r i s d i c t i o n  u n d e r  t h o s e  statutes wh ic h  

e x p r e s s l y  d e f i n e  suc h  j u r i s d i c t i o n  in terms of t h e  "territorial sea"

w i t h o u t  f u r t h e r  d e f i n i t i o n  of the term. In fact, one federal agency 

has a l r e a d y  e x p a n d e d  its s c o p e  of j u r i s d i c t i o n  in r e a c t i o n  to the 

p r o c l a m a t i o n .  T h e  Federal A v i a t i o n  A d m i n i s t r a t i o n  (FAA) r e c e nt l y 

e x t e n d e d  its j u r i s d i c t i o n  (1/4/89 F e d er al  R e g i s t e r ) . as set forth in 

t h e  F e d e r a l  A v i a t i o n  A c t  of 1958, from 3 to 12 miles. This Act 

p r o v i d e s  t h a t  t h e  F A A  has j u r i s d i c t i o n  o v e r  "n av i ga bl e airspace" 

w i t h i n  the " U n i t e d  S ta te s . "  T h e  t e r m  " U n it ed  States" is defined as 

i n c l u d i n g  the a i r s p a c e  a b ov e " t e r r i t o r i a l  w a t e r s . "  Beyond the 

t e r r i t o r i a l  waters, o p e r a t o r s  of U.S. r e g i s t e r e d  a i r c r a f t  are to



c o m pl y w i t h  the rules for ai rs pa ce  above the "high seas." However, 

wi t h the is su a n c e  of the proclamation, the FAA notes, "the area

b e t w e e n  3 and 12 nautical miles will no longe r be pa rt  of the high 

seas." In o t h e r  words, this "area wi ll  n e i t h e r  be a part of the 

U n i t e d  S t a t e s  ... nor a part of the h i g h  seas."

As a result, the FAA c o n c l u d e d  tha t it h a d  to extend its own

j u r i s d i c t i o n  out to 12 miles in order to m a i n t a i n  a safe environment 

for aviation. This is c e r t a i n l y  a l eg it im at e reason, b u t  nonetheless 

this a c t i o n  was d o n e  in c l e a r  c o n f l i c t  w i t h  the p r ov i so  in

P r o c l a m a t i o n  #5928. Instead, the F A A  b a s e d  its a ct io n  squa re l y on an

Ac t of Congress, the Federal A v a i a t i o n  A c t  of 1958.

It is o u r  b e l i e f  tha t it w i l l  onl y b e  a m a t t e r  of t i m e  b e f o r e  many 

o t h e r  federal and  S ta te  agencies, s i m i l a r l y  o p e r a t i n g  u n d e r  statutes

u s i n g  the u n d e f i n e d  t e r m  "ter ri to ri a l sea" wil l lik ew is e  , e x p an d their 

jur i sd ic ti on . W h e n  d o i n g  so t h e y  w i l l  ha ve  legal p r e c e d e n c e  for

e x t e n d i n g  t h e i r  j u r i s d i c t i o n s  out t o  the 12 m i l e  m a r k  as they

e n c o u n t e r  t h e  same t y p e  of legal "t w il ig ht  zone" t h a t  the FAA did.

F o l l o w i n g  t h e  FAA's lead, t h e s e  a g e n c i e s  m a y  lik e wi se  extend their 

j urisdic ti on , d e s p i t e  t he fact t h a t  such an e x t e n s i o n  c o n f li ct s  with 

the p r o v i s o  in the Proclamation.

In summary, C o n g r e s s  s h o u l d  act t o  l e g i s l a t i v e l y  im pl em en t  the

T e r r i t o r i a l  S ea Proclam at io n . C o n g r e s s i o n a l  a c t i o n  is n ec es s a r y  if

for n o  o t h e r  r e a s o n  t h a n  to a v o i d  n u m e r o u s  i n t e r p r e t a t i o n a l  pro bl em s  

t h a t  w i l l  u n d o u b t e d l y  r e s u l t  in p r o l o n g e d  litigation. A t  t h e  same

time, w e  c a n n o t  p r e s e n t l y  s u p p o r t  H.R. 1405. T h e r e  has b e e n  v i r t u a l l y  

no a n a l y s i s  of t h e  e n t i r e  b o d y  of federal law t h a t  m a y  h a v e  been 

a f f e c t e d  b y  a c h a n g e  in the  t e r m  " t e r r i t o r i a l  sea" and the r e s u l ta n t 

c h a n g e  in o t h e r  a s s o c i a t e d  terms, let  a l o n e  a c o m p l e t e  p o l i c y  review. 

H.R. 1405 p r e m a t u r e l y  f o r e c l o s e s  the q u e s t i o n  of c o n g r e s s i o n a l  intent 

in all of t h e  laws u s i n g  the t e r m  " t e r r i t o r i a l  sea."
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Eventual Statehood fog Federal T e r r i t o r y  
As Historical Precedence

Hi st or i c a l  precedent, wi t h few mi n or  exceptions, holds that 

t e r r i t o r y  a c q u i r e d  by the federal government, w h e t h e r  by State 

cession, purchase, treaty, conquest or discovery, ultima te l y has been 

g r a n t e d  S t a t e h o o d  or a co ng re s s i o n a l l y  le g is la te d form of local 

g o v e r n m e n t .

In n e a r l y  all cases, newly ac qu i re d U.S. t e r r i t o r y  has eventually 

b e e n  g r a n t e d  Statehood, or in co rporated into e x i s t i n g  States, as was 

the case of the original 3 mile terri to r ia l sea. In t h o s e  cases where 

t e r r i t o r y  h a s  n ot b e e n  g r a n t e d  Statehood, a l m o s t  w i t h o u t  ex ce ption a 

local g o v e r n m e n t  h as b e e n  e st ab l i s h e d  b y  Congress, w h e t h e r  it be a 

f r e e l y - a s s o c i a t e d  State (the Mar sh al l Islands, th e F e d e r a t e d  States of 

M ic ro n e s i a ) ,  a C o m m o n w e a l t h  (Commonwealth of the N o r t h e r n  Marianas, 

C o m m o n w e a l t h  of Puerto Rico), a t e r r i t o r y  (Guam, V i r g i n  Islands, 

A m e r i c a n  S a m o a ) , a trust t e r r i t o r y  (Palau) or t he P an am a Canal Zone.

In o n ly  a few instances has fe derally a c q u i r e d  t e r r i t o r y  remained 

t o t a l l y  in federal hands. Midway, J o h n s t o n  an d W a k e  Islands are 

a d m i n i s t e r e d  b y  the U.S. D e p a r t m e n t  of Defense. T h e s e  islands are 

e x c e p t i o n a l  b e c a u s e  th ey  are q ui te  small, re so u r c e s  are not being 

d e v e l o p e d  on e i t h e r  island, and b e c a u s e  t h e y  are of tremendous 

n a t i o n a l  s e c u r i t y  value. T h es e ca se s are v e r y  d i f f e r e n t  than the 

n e w l y  a n n e x e d  180,000 squar e mi le s of t e r r i t o r i a l  sea. The U nited 

S t a t e s  a l s o  h a s  j u r i s d i c t i o n  over the islands of Navassa, Swan, 

H owland, B a k e r  a n d  Jazrvis. Th es e  islands h a v e  the d i s t i n c t i o n  of 

b e i n g  b r o u g h t  w i t h i n  the t e r r i t o r y  of the U n i t e d  S t a t e s  b e c a u s e  of 

t h e i r  b i r d  guano. N o n e  are inhabited, an d indee d t h e y  are d e s c ri be d

as u n i n h a b i t a b l e .

T h e  fact t h a t  n e a r l y  all fe de ra l ly  a c q u i r e d  t e r r i t o r y  eventually 

has b e e n  b e s t o w e d  S t a t e h o o d  or local g o v e r n m e n t a l  r u l e  follows from 

the c o n s t i t u t i o n a l  d e s i g n  of the Nation. In o n l y  one instance does 

the C o n s t i t u t i o n  p r o v i d e  a u t h o r i t y  to the Fede ra l G o v e r n m e n t  to hold
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b a t h  N a t i o na l and Local g o ve rn me nt al  powers —  the District of 

Columbia. T h e  Federal G o v e r n m e n t  is one of limited, enumerated 

powers, none of w h i c h  p r ov i de  for the Federal g o v e r n m e n t  to hold both 

g o v e r n m e n t a l  powers, e xcept for th e District. It is not even 

" ne ce ss ar y  and proper" for the federal g o v e r n m e n t  to hold both 

g o v e r n m e n t a l  p ow e rs  for this new territory.

Th is  is n o t  to say tha t the federal g o v e r n m e n t  is po we rl es s  to

a c q u i r e  n ew t e r r i t o r y  for th e nation. T h e r e  c l e a r l y  is constitutional 

authority, a f f i r m e d  by t he U.S. S u p re me  Court, for the federal

g o v e r n m e n t  to acquire, by v a r i o u s  methods, n e w  territory. However, 

h i s t o r i c a l  p r e c e d e n c e  provides, and S u p r e m e  C o u r t  d e c i si o ns  infer, 

t h a t  this n e w  t e r r i t o r y  s h o ul d be h e l d  in t r u s t  for eventual 

S tatehood, or for some form of C o n g r e s s i o n a l l y  l e g i s l a t e d  local

g o vernment.

T h i s  is in a c c o r d  w i t h  Pr es id e nt  R e a g a n ' s  E x e c u t i v e  O r d e r  on 

Federalism. In this E x e c u t i v e  Order, P r e s id e nt  R e a g a n  sets forth the 

p r i n c i p l e s  of f e de ra l i s m  r e l i e d  u p o n  by the F o u nd in g Fathers. The 

P r e s i d e n t  s t a t e s  t h a t  "In the absen c e of c l e a r  c o n s t it ut io n al  or 

s t a t u t o r y  authority, the p r e s u m p t i o n  of s o v e r e i g n t y  s hould rest with 

t he i nd iv i d u a l  States. U n c e r t a i n t i e s  r e g a r d i n g  the legitimate 

a u t h o r i t y  of the na ti o n a l  g o v e r n m e n t  s h o u l d  be r e s o lv ed  against 

r e g u l a t i o n  at the n a t i o n a l  level."

A s  noted, w i t h  m i n o r  exception, f ed er a l l y  a c q u i r e d  t e r r i t o r y  has 

b e e n  g r a n t e d  S t a t e h o o d  o r  a c o n g r e s s i o n a l l y  l e g i s l a t e d  form of local 

g o ve rn me n t.  T h e s e  e x c e p t i o n s  are due to c o m p e l l i n g  n a t io na l se curity 

interests, o r  b i r d  guano. H.R. 1405, however, w o u l d  c o d i f y  a m a j o r  

e x c e p t i o n  to h i s t o r i c a l  precedence, c o n t r a r y  t o  e s t a b l i s h e d  p r in ci p l e s  

of fe deralism. H.R. 1405 w ou ld  c o d i f y  t h a t  this n e w  180,000 square 

m i l e  t e r r i t o r y  r e ma in  S tateless, w i t h o u t  any c o m p r e h e n s i v e  go ve rning 

author it y.  W h y  s h o u l d  thi s v a s t  n e w  are a b e  a m a j o r  e x c e p ti on  to 

h i s t o r i c a l  p re c ed en ce , p r i n c i p l e s  of federalism, and the 

c o n s t i t u t i o n a l  d e s i g n  of the Nation?
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State E xp er ie nc e and Expertise in Oc ea n Reso ur ce  Manage me nt

S ince the founding of the Na tion the coastal States have had wide 

r a n g in g e xp er i e n c e  in m a n a g i n g  the living and no n- li v in g resources of 

the a d j o i n i n g  oceans. Today, all states b o r d e r i n g  the territorial sea 

ha ve  s t a t ut es  g o v e r n i n g  miner al  explor at io n and m i n i n g  on S tate lands, 

i nc lu di ng  s u b m e r g e d  lands w i t h i n  State jurisdiction. T e n  states are 

c u r r e n t l y  p a r t i c i p a t i n g  w i t h  the I n t e ri or  De pa r t m e n t  in joint 

f e d e ra l- s ta te  t a s k  forces to exam in e  the o pt io n for leas in g where 

m i n e r a l s  of in te r es t occur. Further, the G o v e r n o r s  of A m e r i c a n  Samoa, 

Guam, th e C o m m o n w e a l t h  of N o r t he rn  M a r i an a s Islands and  H a w a i i  have 

c o m p l e t e d  an a s s e s s m e n t  of the importance of the r e s o ur ce s in the 200 

m i l e  E x c l u s i v e  E c o n o m i c  Zone (EEZ) off t h e i r  shores, and a r e  in the 

p r o ce ss  of e s t a b l i s h i n g  an EEZ C o o r d i n a t i n g  Council. For t h e  last 

t w e l v e  y e a r s  tho c o as ta l S tates have acted w i t h  t h e  federal g ov er n m e n t  

a nd the  p r i v a t e  s e c t o r  in m a n a g i n g  the fis he ri es  re so u r c e s  of the 

2 00 -m i l e  fis he ry  c o n s e r v a t i o n  zone c r e a t e d  b y  the M a g n u s o n  Fishery 

C o n s e r v a t i o n  and M a n a g e m e n t  Act.

Some coastal S t a t e s  h a v e  l on g- s t a n d i n g  laws for t he d e v e l o p m e n t  of 

oil a nd gas r e s o ur ce s w i t h i n  t h e i r  coast al  and t e r r i t o r i a l  waters. 

Th e c o a st al  states als o h a v e  l o n g - s t a n d i n g  e x p e r t i s e  in a v a r i e t y  of 

p o l l u t i o n  programs. C h i e f  a m on g  t he se  t h a t  d i r e c t l y  a ff ec t  ocean 

r e s o u r c e s  a re m u n i c i p a l  w a s t e  treatment, w a t e r  p o l l u t i o n  control, and 

d r e d g e d  m a t e r i a l  disposal. A  n u m b e r  of c o a st al  states h a v e  d e v e l o p e d  

c o a st al  o r  o c e a n  s a n c t u a r y  p r o g r a m s  to p r o t e c t  s e n s i t i v e  h a b it at s  

w i t h i n  t h e i r  jurisdi ct io ns .  T w e n t y  ni ne  States, and p o s s i b l y  30 by 

n e x t  year, h a v e  f e d e r a l l y  a p p r o v e d  coastal zone m a n a g e m e n t  programs. 

T h r o u g h  t h e s e  p r o g r a m s  S t at es  p a r t i c i p a t e  in the  m a n a g e m e n t  of a wide 

v a r i e t y  of o f f s h o r e  r e s o u r c e  a c t i v i t i e s  c o n d u c t e d  b y  priv a te  

individuals, i n d u s t r y  a nd the federal go vernment. H i s t o r i c  s hi pw r ec ks  

h a v e  b e e n  m a n a g e d  b y  m a n y  coas ta l  S t at es  for years, and  u n d e r  the 

H i s t o r i c  S h i p w r e c k  A c t  of 1988 all c o a s t a l  S t a t e s  are n o w  m a n a gi ng  

these "national t r e a s u r e s . "
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S e ve ra l s t a te s ha v e d e v e l o p e d  s p e c i f i c  oc ea n resource policy or 

m a n a g e m e n t  initiatives. For example, N o r t h  C a r o l i n a  in 1984 completed 

a c o m p r e h e n s i v e  o c e a n  p o l i c y  analysis, a nd is p r e s e n t l y  preparing a 

r epor t on the e c o n o m i c  f e a s i b i l i t y  of m i n i n g  p h os ph or it o deposits on 

the c o n t i n e n t a l  shelf a d j a c e n t  to the  State. O r e g o n  is in the midst 

of p r e p a r i n g  an oc ea n re so ur ce s  m a n a g e m e n t  p la n to be completed in the 

n e x t  two  years. H a w a i i  has l e g i s l a t i v e l y  a ut ho r i z e d  an Ocean 

R e s o u r c e s  M a n a g e m e n t  Council to o v e r s e e  the  p re paration and 

i m p l e m e n t a t i o n  of an u p d a t e d  O c e a n  R e s o u r c e s  M a n a g e m e n t  Plan. Hawaii 

h as al so  i n i t i at ed  a p r o g r a m  to e v a l u a t e  the po te n ti al  impacts of a

m a r i n e  m i n i n g  industry, and has p r e p a r e d  an e n v i ro nm en ta l impact 

s t a t e m e n t  on o c e a n  m i n i n g  for the r e c o v e r y  of c o b a l t - r i c h  manganese 

c r u s t s  o ff its shores. L e g i s l a t i o n  is p e n d i n g  in the legislatures of 

A l a s k a  and C a l i f o r n i a  to i n v e n t o r y  o c e a n  r e s o u r c e s  a n d  es ta b li sh  state 

o c e a n  m a n a g e m e n t  programs.

Mr. Chairman, as a fellow c i t i z e n  of a G r e a t  Lakes S tate you may 

v e r y  w e l l  s ha r e m y  s e n s e  of p e r s p e c t i v e  on S t a t e  c o mp et e n c e  for 

m a n a g i n g  "ocean" resources. S i n c e  e n t e r i n g  th e U n i o n  the G re at  Lakes 

S t a t e s  h a v e  h a d  e x c l u s i v e  m a n a g e m e n t  a u t h o r i t y  o v e r  e x t e n s i v e  areas of 

w a t e r  a nd s u b m e r g e d  lands, an d t h e  a q u a t i c  r e s o u r c e s  f ound there.

(See F i g u r e  1) T h o s e  of us f r o m  t h e  G r e a t  L a k e  States are not 

a c c u s t o m e d  to d e a l i n g  w i t h  t he r e l a t i v e l y  s h or t d i s t a n c e  of 12 miles. 

As y o u  p r o b a b l y  know, the s h o r t e s t  S t a t e  t e r r i t o r i a l  w a t e r  b o u n d a r y  is 

21 m i l e s  o f f s h o r e  o f  P e n n s y l v a n i a  in L a k e  Erie. A s  for Michigan, the

S t a t e  m a n a g e s  o u r  l i v i n g  a n d  n o n - l i v i n g  a q u a t i c  r e s o u r c e s  out, in some 

locati on s,  m o r e  t h a n  72 m i l e s  t o  o u r  b o u n d a r y  w i t h  Canada. M i c h ig an  

a l o n e  o w n s  3 7, 5 00  s q u a r e  m i l e s  of s u b m e r g e d  lands.

Thus, from t h e  p e r s p e c t i v e  of t h e  G r e a t  La ke s  States, S t ates can 

a n d  h a v e  m a n a g e d  a q u a t i c  r e s o u r c e s  v e r y  s u c c e s s f u l l y  o ve r areas

e x t e n d i n g  far b e y o n d  12 miles. Further, w e  h a v e  d o n e  so in concert 

w i t h  a f o r e i g n  country. Today, the r e l a t i o n s  b e t w e e n  C an a da  and the 

G r e a t  L a k e s  S t a t e s  a r e  excellent, a n d  t h e  i n t e r n a t i o n a l  institutions 

c r e a t e d  b y  the  G r e a t  Lakes S t a t e s  a n d  C a n a d a  a r e  t e s t i m o n y  to our 

a b i l i t y  to m a n a g e  o u r  o wn resources.
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C O N C L U S I O N

G i v e n  t h e i r  p r o x i m i t y  to, and r e l i a n c e  on, the soa, a nd gi v en  the 

impact that m a n a g e m e n t  of th es e m a r i n e  r e s o u r c e s  has on their economy 

and environment, the coastal S t a t e s  ha ve  d i r e c t  and inherent 

interests, rights and e x p e rt is e p e r t a i n i n g  to r e s o u r c e s  of the new 12 

m i l e  t er r it o r i a l  sea. The c o a s ta l S t a t e s  a r e  d i r e c t l y  a f f ec te d by,

'ind are e x p e r i e n c e d  in, the m a n a g e m e n t  of t h e  o c e a n  r e sources off

h e i r  r e s p e c t i v e  sh ores w h i c h  h a v e  n o w  b e c o m e  a d j a c e n t  " t e r r i t o r y .”

We b e l i e v e  tha t C o n g re s s m u s t  act on this issue. T h e  in corporation 

of 180,000 s quare m il es  of n e w  t e r r i t o r y  t o  the U n i t e d  S t a t e s  is 

s i m p l y  t oo g r e a t  a m a t t e r  to b e  i n s t i t u t e d  b y  p re s idential

p r o c l a m a t i o n  alone. C o n s t i t u t i o n a l  q u e s t i o n s  a r i s e  o v e r  w h e t h e r  a 

p r o c l a m a t i o n  alone, w i t h o u t  c o n g r e s s i o n a l  affirmation, is a d e q u a t e  to 

so i n c o r p o r a t e  th is  new t e r r i t o r y  to the U n i t e d  States, without

c o n g r e s s i o n a l  action, legal i n t e r p r e t a t i o n a l  p r o b l e m s  w i l l  abound, as 

i n de ed  th ey  h a v e  a l r e a d y  arisen.

G i v e n  p r e v i o u s  c o n g r e s s i o n a l  a t t e m p t s  to e x p a n d  t h e  T er ri t o r i a l  

Sea, a nd c o n g r e s s i o n a l  a w a r e n e s s  of t h e  U.S. p o s i t i o n  at t he LOS 

C o n f e r e n c e  w h e r e  the U n i t e d  Stzites s u p p o r t e d  a n  i n t e r n a t i o n a l l y  

r e c o g n i z e d  12 m i l e  t er ri t o r i a l  sea, t h e  c o a st al  S t a t e s  c a n n o t  accept, 

in general, t h a t  C o n g r e s s  i n t e n d e d  in ea ch  of t h e  70 o r  so u s a g e s  of 

the t e r m  " t e r r i t o r i a l  sea" in t h e  U n i t e d  S t at es  Code, a p e r m a n e n t  3 

m i l e  zone. M o r e  specifically, g i v e n  the l e g i s l a t i v e  history, and  the 

fact tha t C o n g r e s s  w a s  quite a w a r e  t h a t  t h e  U n i t e d  S t a t e s  m a y  extend 

its t e r r i t o r i a l  sea, we c a n n o t  a c c e p t  t h a t  t h e  t e r m  "co as t al  zone" as 

d e f i n e d  in t h e  C o a s t al  Zone M a n a g e m e n t  A c t  is f i x e d  t o  a t hr ee - m i l e  

zone.

F o r  t h e s e  r e a s on s we c a n n o t  s u p p o r t  H.R. 1405. T h i s  bill, in its 

p r e s e n t  form, w o u l d  foreclose, w i t h o u t  any a n a l y s i s  o r  review, the
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q u e s t i o n  of w h e t h e r  C o n g r e s s  intended the u n d e fi ne d term "territorial 

sea" to m e a n  on ly  a t hr ee  mil e zone. Further, we que st io n  the

v a l i d i t y  of the p r ov is o in the Pr oc lamation w h i c h  prov id es  that

federal a n d  State law is u n a f f e c t e d  by the Proclamation. A  President

lacks the a u t h o r i t y  to o v e r r i d e  co ngressional intent b y  means of a 

p r oclamation, and it is far from clear that in all cases, Congress 

m e a n t  only a t hr ee  mi le  zone.

In v i e w  of h i s t o r i c a l  precedence, the coastal St ates interests, 

r i gh ts  a n d  e x p e r ti se  in the m a n a g e m e n t  of t h es e offs ho re  resources, 

a nd c o n s t i t u t i o n a l  principles, we b e l i ev e that, at a minimum, the

S t a t e s  s h o u l d  be equal m a n a g i n g  p a r tn er s  o ve r t h e s e  resources, if not 

p r i m a r y  c o n t r o l l e r s  ov er  th is  n e w  region. A s  a n a t i on al  or ga n ization 

of c o a s t a l  States, we ar e  p r e p a r e d  to w o r k  c l o s e l y  w i t h  Con gr es s to 

d e v e l o p  l e g i s l a t i o n  b a s e d  on f e d e r a l i s m  an d c o n s t i t u t i o n a l  principles 

to e n s u r e  t h a t  the n e w  180,000 square m i l e  a re a is g o v e r n e d  and 

m a n a g e d  for t h e  b r o a d e s t  a n d  b e s t  p u b l i c  go o d for the  N a t i o n  and the 

States.

I a p p r e c i a t e  this o p p o r t u n i t y  to t e s t i f y  h e a r  t o d a y  on this very 

i m p o r t a n t  subject. I will b e  g l a d  to a n s w e r  a ny q u e s t i o n  t he members 

of th is  S u b c o m m i t t e e  m a y  have. T h a n k  you.
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PART I 

INTRODUCTION

Article 1 
Use o f terms and scope

I. For (he purposes or this Convention:
(1) "A rea" means the sea bed and ocean floor and subsoil thereof, 

beyond (he lim its o f national jurisdiction;
(2) "A u tho rity " means the International Sea-Ued Authority;
(3) "activities in Ihc Area" means all activities o f exploration for, b>h1 ex­

ploitation of, the resources of the Area;
(4) "pollution o f the marine environment" means the introduction by 

man, directly or indirectly, o f substances or energy into the marine environ­
ment, including estuaries, which results or is likely to result in such deleterious 
effects as hcrm to living resources and marine life, hazards to human health, 
hindrance to marine activities, including fishing and other legitimate uses of 
the sea, impairment o f quality for use o f sea water and reduction o f amenities;

{5) (a) "dum ping" meqns:
(i) any deliberate disposal o f wastes or other matter from vessels, 

aircraft, platforms or other man-made structures at sea;
(ii) any deliberate disposal o f vessels, aircraft, platforms oi other 

man-made structures at sea;
(b) "dum ping" does not include:

(i) the disposal o f wastes or other matter incidental to, or derived 
from the normal operations o f vessels, aircraft, platforms or 
other man-made structures at sea and their equipment, other 
than wastes or other matter transported by or to vessels, air- 
crafi, platforms or other man-made structures at sea, operating 
for the purpose o f disposal o f such matter or derived from the 
treatment of such wastes or other matter on such vessels, air­
craft, platforms or structures;

(ii) placement of matter for a purpose other than the mere disposal 
thereof, provided that such placement is not contrary to the 
aims o f this Convention.

2. (1) "Stales Parties" means Slates which have consented to be bound by 
this Convention and for which this Convention is in force.

(2) This Convention applies mutalis mutandis lo the entities referred to in 
article 305, paragraph Kb), (c), (d). (e) and (0 , which become Parlies lo this 
Convention in accordance with the conditions relevant to each, and lo that 
extent "States Parlies”  refers to those entities.

V'
^  Convention : arts. 2 - 6
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TERRITORIAL SEA AND CONTIGUOUS ZONE

SECTION 1. GENERAL PROVISIONS

Article 2
Leiful stunts o j the territorial sea, o f the alt s/h ic c  over 

the territorial sea and o f  us bed and subsoil
1. The sovereignly o f a coastal Stale extends, beyond its land territory ami in 

ternnl waters and, in the case o f an archipelagic State, its archipelagic waters, to 
an adjacent bell o f sea, described as Ihc territorial sea.

2. This sovereignty extends lo Ihc air space over the territorial sea us well as 
to its bed and subsoil.

3. The sovereignty over the territorial sea is exercised subject to this Con 
vention and to other rules o f international law.

SECTION 2. LIMITS OF THE TERRITORIAL SEA

Article 3 
Ureadlli o f  the territorial sea

§yery Slate has the right to establish Ihc breadth o f its territorial sea up to a 
lim it not exceeding 12 nautical miles, measured from baselines determined in 
accordance with this Convention.

Article 4 
Outer limit o f  the territorial sea

The outer lim it o f the territorial sea is the line every point o f which is at a dis­
tance from the nearest point o f the baseline equal t j  the breadth o f the territo­
rial sea.

Article 5 
Normal baseline

Except where otherwise provided in this Convention, the normal baseline 
for measuring the breadth o f the territorial sea is the low-water line along the 
coast as marked on large-scale charts officially recognized by the coastal Slate.

Article 6
Reefs

In the case o f Islands situated on atolls or o f islands having fringing reefs, the 
baseline for measuring the breadth o f the territorial sea is the seaward low-water 
line o f the reef, as shown by the appropriate symbol on charts officially recog­
nized by the coastal State.
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U n ite d  S ta te s  O c e a n s  P o l i cy

Statement by the President. 
March 10. 1983

T h e  U n ited  States has long been a leader 
in deve lop ing  custom ary and conven tiona l 
law o f the sea. O u r  ob jectives have consist­
ently  been to provide a legal order that 
will, am ong other things, facilitate peaceful, 
international uses o f the oceans and provide 
for equitable and e ffe ctiv e  m anagem ent 
and conservation  o f m arine resources. The 
U nited  States also recognizes that all na­
tions have an interest in these issues.

Last July I announced  that the U n ited  
States will not sign the U n ited  Nations La w  
o f the Sea C o n v en tio n  that was opened  for 
signature on D e ce m b e r  10. W e have taken 
this step because several m ajor problem s in 
the Con ven tio n 's  deep  seabed m in ing  p ro ­
visions are con trary  to the interests and 
princip les o f  industrialized nations and 
would not help  attain the aspirations o f d e ­
veloping countries.

T h e  U n ited  States does not stand alone in 
those con cerns. Som e im portant allies and 
friends have not signed the conven tion . 
E v e n  som e signatory states have raised co n ­
cerns about these problem s.

H ow ever, the c o nven tion  also rrmtnirjj; 
provisions w ith  respect to traditional uses o f  
the oceans w h ich  gpnpm lly con firm  existing  
m aritim e law and prac t ic e  and fairly bal­
ance the interests o f a lls ta tes.

To d a y  1 am  announcing  three  decisions to 
p rom ote  and p ro te ct the oceans interests o f 
the U n ited  States in  a m anner consistent 
w ith those fair and ba lanced results in the 
C o n v en tio n  and.intem ational law.

First, the  U n ited  States is prepared to 
a ccen t and a ct in a cco rd a n ce  with the bal­
ance o f  interests relating to traditional uses 
of the oceans— Slirh is  nnvip Than nnrl ovqr- 
flight. In this respect, the U n ited  States will 
recogn ize  the  rights o f o ther states in the 
waters o ff their coasts, as re fle cted  in the 
C on ven tio n , so long as the rights and free­
dom s o f the U n ited  States and  others under 
international law are re cogn ized  by such  
coastal states.

Second , the  U n ited  States will exercise 
and assert its navigation and overflight 
rights and freedoms on  a w orldw ide  basisjn  
a m anner that is consistent w ith  the balance

ol interests re fle cted  in the conven tion . T h e  
United States will noTTTiow evcr, acquiesce  
in unilateral acts o f other states designed to 
restrict the rights and freedom s o f the in ­
ternational co m m u n ity  in navigation and 
overflight and o ther related high seas uses.

Third, I am  procla im ing today an E x c lu ­
sive E co n o m ic  Z o n e  in w h ich  the U nited 
States will exercise sovereign rights in living 
and nonliving resources w ith in  200 nautical 
miles of its coast. Th is  will p rovide United 
States jurisdiction for m ineral resources out 
to 200 nautical m iles that are not on the 
continental shelf. R ecen tly  d iscovered  d e ­
posits there cou ld  be an im portant future 
scu rce  of strategic minerals.

W ithin this Z o n e  all nations will con tinue  
to enjoy the high seas rights and freedom s 
that are not resource  related, in clud ing  the 
freedoms o f navigation and overflight. My 
proclam ation does not change existing 
United States policies con ce rn in g  the  co n ti­
nental shelf, m arine mammals, and fisher­
ies, including h ighly m igratory species o f  
tuna which are not subject to U n ited  States 
jurisdiction. T h e  U n ited  States will con tm u e  
efforts to a ch ieve  international agreem ents 
for the e ffective  m anagem ent of these spe­
cies. T h e  p roclam ation  also reinforces this 
governm ent's po licy  o f p rom oting  the 
United States fishing industry.

W hile  international law provides for a 
right of jurisd iction  over m arine scien tific  
research w ith in  such  a zone, the proclam a­
tion does not assert this right. I have e le ct­
ed not to do so because o f the  U n ited  States 
interest in encourag ing  m arine scien tific re­
search and avoiding any unneccessarv  bur­
dens. T h e  U n ited  States w ill nevertheless 
recognize the right o f  other coastal states to 
exercise jurisdiction  over m arine scien tific 
research w ithin 200 nautical miles o f their 
coasts, if that ju risd iction  is exercised  rea­
sonably in a m anner consistent w ith  inter­
national law.

T h e  Ex clusive  E co n o m ic  Z o n e  established 
today will also enable the U n ited  States to 
take limited additional steps to p ro te ct the 
m arine environm ent. In this connection , 
the United States w ill con tinu e  to work 
through the International M aritim e O rgan i­
zation and o ther appropriate international 
organizations to develop  un iform  interna­
tional measures for the p ro tection  o f the
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m arine e n V  onrnent w hile im posing  no un ­
reasonable nurdens on com m ercia l ship- 
pine

T h e  policy decisions I am announcing  
today will not a ffe ct the application o f exist­
ing L'm ted States law co n ce rn in g  the high 
seas or existing authorities o f any U nited 
States G o ve rn m e n t agency.

In addition to the above po licy  steps, the 
U n ited  States will con tin ue  to work with 
o th er countries to deve lop  a regim e, free of 
unnecessary politica l and e co n o m ic  re­
straints. for m in ing  deep  seabed m inerals 
beyond  national jurisdiction. D e e p  seabed 
m in ing  remains a lawful exercise o f the 
freedom  o f the high seas open to all nations. 
T h e  U nited States will co n tin u e  to allow its 
firm s ;o explore for and. w hen  the m arket 
perm its, exploit these resources.

T h e  adm inistration looks forward to 
w orking with the Congress on legislation to 
im p lem en t these new  poiicies.

E x c lu s iv e  E c o n o m i c  Z o n e  o f  th e  
U n ite d  S ta tes o f  A m e r ic a

Proclamation 5030. March 10, J933

B ij the President o f  the L'mted States 
o f  America
A  Proclamation

W hereas the G o v e rn m e n t o f  the U n ited  
States o f A m erica  desires to facilitate the 
w ise deve lopm en t and use o f  the oceans 
consistent w ith international law;

W hereas in ternational law recognizes 
that, in a zone beyond  its territo ry  and adja­
ce n t  to its territorial sea, know n as the  E x ­
clusive  E co n o m ic  Zon e , a coastal State may 
assert certain sovereign  rights over natural 
resources and related jurisd iction ; and

W hereas the establishm ent o f  an E x c lu ­
sive E co n o m ic  Z o n e  by the U n ite d  States 
will advance the d e ve lo p m e n t o f  ocean  re­
sources and p rom ote  the p ro tection  o f the 
m arine environm en t, w hile not affecting  
o ther lawful uses o f the zone, in clud in g  the 
freedom s o f navigation and overflight, by 
o th er States;

N ow . There fore , I, Ronald  Reagan, by the 
authority  vested in m e as President bv the

Constitu tion  and laws o f the U n ited  States 
o f Am erica, do hereby procla im  the sover­
eign rights and jurisdiction  o f the U nited  
States o f A m erica  and con firm  also the 
rights and freedom s o f  all States w ithin an 
Ex clusive  E co n o m ic  Zone, as described  
herein.

T h e  Ex clusive  E co n o m ic  Z o n e  o f the 
U nited  States is a zone contiguous to the 
territorial sea. in clud ing  zones con tiguous to 
the territorial sea o f the  U nited  States, the 
C om m o nw ea lth  o f Puerto  R ico, the C o m ­
m onw ealth  o f the N orthern  Mariana Islands 
(to  the extent consistent with the C oven a n t 
and the United Nations Trusteesh ip  A g ree ­
m ent', and U nited  States overseas territor­
ies and possessions. T h e  Ex clu sive  E co n o m ­
ic Zone extends to a d istance £00 nautical 
m iles from  the baseline from w h ich  the 
brc-adth o f the territorial sea is m easured. In 
cases w here  the m aritim e boundary w ith a 
neighboring State remains to be d e te r­
m ined. the boundary o f the Ex clu s ive  E c o ­
nom ic Zone  shall be d e te rm ined  by the 
L n ite d  States and other State co n ce rn e d  in 
a cco rdan ce  w ith equitab le principles.

W ith in  the Ex clusive  E co n o m ic  Zone, the 
U n ited  States has, to the extent perm itted  
by international law, (a) sovereign rights for 
the  purpose o f  exploring, exploiting, co n ­
serving a rd  m anaging natural resources, 
bo th  living and non-living, o f the seabed 
and subsoil and the superja cent waters and 
w ith  regard to other activities for the e co ­
nom ic exploitation and exploration o f the 
zone, such  as the p roduction  o f energy  from  
the water, cu rren ts  and winds; and (bi juris­
d iction  with regard to the establishm ent 
and use o f artificial islands, and installations 
and structures having e co n o m ic  purposes, 
and the p ro tection  and preservation o f the 
m arine environm ent.

Th is  Proclam ation does not change  exist­
ing U n ited  States policies co n ce rn in g  the 
con tinen ta l shelf, m arine m am m als and fish­
eries. in clud ing  highly m igratory species of 
tuna w h ich  are not sub ject to U n ited  States 
ju risd iction  and require  international agree­
m ents for e ffe ctive  m anagem ent.

T h e  U n ited  States will exercise these sov­
ereign rights and jurisd iction  in a cco rdan ce  
w ith  the rules o f international law.

W ithou t prejud ice  to the  sovereign rights 
and jurisdiction  o f the U n ited  States, the
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Alaska Statehood Act

Publ ic Law 85-508 
85 th  Congress, H.  R. 7999  

J u l y  7, 1958 
(72 Stat. 339)
As Amended

Cross re fe rences . — For sections 
implementing this act, see Act of 
December 2 ,1980 , P .L . 96-487, Title IX , 94 
Stat. 2430-2448, set out at the end o f this 
pamphlet.

Ed ito r's  notes. — The individual sub­

ject-matter headings, shown in brackets, 
were added by the publisher, based on 
marginal notations in the original.

The provisions o f the Alaska Statehood 
Act may be found in the notes preceding 48 
U.S.C. 21.

NOTES TO D EC IS IO N S

Statehood Act fa i ls  to deal w ith 
native use o f  land . —  The legislative his­
tory of the Statehood Act fa ils to c larify 
congressional intent with respect to native 
use and occupancy o f A laska lands. In fact, 
there is very little reference to native land 
claims in the legislative history on the 
Statehood Act. This is so because Congress 
was principally concerned with achieving 
statehood for A laska, not with settlement 
o f native land claims. Given the difficulty 
o f winning congressional approval for 
A laska statehood, Congress undertook to 
bypass, rather than to resolve, the complex 
and difficult questions arising out of 
native claims. United States v. Atlantic 
Richfield Co., 435 F. Supp. 1009 (D. Alas. 
1977), a ff'd , 612 F.2d 1132 (9th C ir.), cert, 
denied, 449 U.S. 888, 101 S. Ct. 244. 66 L. 
Ed. 2d 113 (1980).

But is p a rt o f  backg round  o f

settlem ent act. — The A laska Statehood 
Act is important insofar as it is a signifi­
cant part o f the background o f the A laska 
Native Claims Settlement Act and 
contributes to an understanding of legisla­
tive intent in the settlement act. United 
States v. Atlantic Richfield Co., 435 F. 
Supp. 1009 (D. Alas. 1977), a f f ’d, 612 F.2d 
1132 (9th Cir.), cert, denied, 449 U.S. 888, 
101 S. Ct. 244, 66 L. Ed. 2d 113 (1980).

A pp lied in Edwardsen v. Morton, 369 
F. Supp. 1359 (D.D.C. 1973).

Cited in File v. State, Sup. Ct. Op. No. 
1827 (F ile Nos. 3482, 3537). 593 P.2d 268 
(1979); DeBoer v. United States, 470 F. 
Supp. 1137 (D. Alas. 1979); United States 
v. Atlantic Richfield Co., 612 F.2d 1132 
(9th Cir. 1980); Marronc v. State. Ct. App. 
Op. No. 156 (File No. 5368), P.2d 
(1982).

C o lla te ra l re fe rences . —  72 Am. Jur. 
2d, States, § 72.

Be it enacted by the Senate and House of Represen fa f ives o f the 
United States o f America in Congress assembled. That, subject to the 
provisions o f  th is Act, and upon issuance o f  the proclamation required 
by section 8 (c) o f  this Act, the State o f  Alaska is hereby declared to be



A l a s k a  S t a t u t e s

a State o f  the Uni ted States o f  America, is declared admit ted into the 
Union on an equal  footing with the, other States in al l  respects 
whatever , and the constitution formed pursuant to the provisions o f  the 
Act o f  the Terr i tor ia l  Legisla ture o f  A laska  entitled, "An Act to provide 
for the holding o f  a constitutional  convention to prepare a constitution 
for the State o f  Alaska ;  to submit the constitution to the people for 
adoption or  rejection; to prepare for the admission o f  Alaska as a State;  
to make an appropr iat ion;  and setting an effective date” , approved 
March 19, 1955 (Chapter 46 , Session Laws of  Alaska ,  1955), and 
adopted by a vote o f  the people o f  Alaska,  1955) , and adopted by a vote 
o f  the people o f  A laska  in the election held on Apri l 2 4 , 1 9 5 6 ,  is hereby 
found to be republican in form and in conformity with the Constitution 
o f  the Uni ted States and the principles o f  the Declaration o f  Indepen­
dence, and is hereby accepted, rati f ied, and confirmed.

[TERR ITORY |
S ec . 2. The S t ate o f  A laska  sha l l  consist o f  a l l  the terr i to ry,  together 

with the ter r i to ria l  waters appurtenant thereto, now included in the 
Terr i tory o f  Alaska.

NOTES TO D EC IS IO N S

Evidence was in su ffic ien t to e stab ­
lish  that C ook  In le t is an h isto ric  bay. 
United States v. A laska, 422 U.S. 184. 95 
S. Ct. 2240, 45 L. Ed. 2d 109, rehearing 
denied. 423 U.S. 885, 96 S. Ct. 159, 46 L. 
Ed. 2d 116 119751.

Thus, the United States, as against

the state, has pa ram oun t rights to the 
subsu rface  lands o f the lower, or 
seaward, portion o f the inlet. United 
States v. Alaska, 422 U.S. 184, 95 S. Ct. 
2240, 45 L. Ed. 2d 109, rehearing denied, 
422 U.S. 885. 96 S. Ct. 159. 46 L. Ed. 2d 
116 (1975).

(CONSTITUTION!
S ec. 3. The constitution o f  the State o f  Alaska shal l  a lways be 

republican in form and shal l  not be repugnant to the Constitution o f  
the United State and the principles o f  the Declaration o f  Independence.

NOTES TO  D EC IS IO N S

Quoted in Delahav v. State. Sup. Ct. 
Op. No. 648 (F ile  No. 1252). 476 P.2d 908



Chapter 03. Sovereignty of State.
Section  Section
10. Offshore water and land 30. Construction o f chapter
20. Ownership o f water and submerged 40. Reconciliation with other statutes

land

Sec. 44.03.010. Offshore water and land. The jurisdiction o f  the 
state extends to water  of fshore f r om j j i e  coast o f  the state as fol lows:

(1) the margina l  sea to its outermost l imits as those l imits are from 
time to time defined or recognized by the United States o f  AmericaTy 
inteimationa 1 t reaty or otherwise;

(2) the high seas to the extent that jurisdiction is claimed by the 
United States o f  America, or  to the extent recognized by the usages and 
customs of  internationa l  iaw or by agreement to which the United 
States o f  Amer ica or  the state is a party;

(3) submerged land including the subsurface o f  submerged land, 
lying under ♦'■he water mentioned in this section. (§ 1 ch 89 SLA 1959)



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH A G E N C Y

I* O. Box V. Slate Capitol 
Juneau, Alaska 9'JKI1-3100 

Mail Stop 3100 
(907) 463-3991

April 8, 1989

MEMORANDUM

TO: Representative Cliff Davidson

ATTN: Lourene Miovski

FROM: Karen Oakley

Legislative Analyst

RE: Extension of State Jurisdiction in the N ew  12-Mile Territorial Sea:
Impact on Alaska 

Research Request 89,172

You requested this agency to report on the likely impact on the State of Alaska 

if the U.S. Congress extends state jurisdiction in territorial waters to 12 
miles offshore; currently states have jurisdiction within three miles of shore. 

You were particularly interested in the impact on fisheries management and on 

development of offshore mineral and oil and gas resources. You asked whether 

the benefits of extended state jurisdiction would be likely to outweigh the 
costs.

As you are aware, the State of  Alaska supports the extension of state 

jurisdiction and has so testified before Congress. The executive branch is 

in the process of preparing a detailed analysis of the impacts of extending the 

state's jurisdiction. You may contact Barb Sheinberg, with the Division of 
Governmental Coordination, for updates on the progress of this effort.

This memorandum provides background information on the recent extension of 

the U.S. territorial sea to 12 miles and provides an overview of impacts on the 

development and management of offshc -e natural resources--specifically 

fisheries, minerals and oil and gas--of extending state jurisdiction to 12 
miles.

A copy of the testimony of Suzanne ludicello, with the Governor's 

Washington D.C. office, before the House Subcommittee on Oceanography and Great 

Lakes on March 21, 1989, is provided as Attachment A.
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In summary:

President Reagan extended the territorial sea of the United States 

from three miles to 12 miles by proclamation in late 1988; the 

purpose of the extension was to hinder the activities of Soviet spy 
ships.

Congress granted coastal states jurisdiction within three miles of 

shore in 1953 under the Submerged Lands Act. Coastal states are 

expected to now lobby Congress to extend state jurisdiction to the 

new 12-mile boundary of the United States' territorial sea.

Coastal states are eager to assume jurisdiction within 12 miles to 

increase their control over activities in coastal waters and to 

increase their revenues from such activities.

Extension of state jurisdiction to 12 miles will probably increase 

the management responsibilities of the state with regard to certain 

offshore fisheries, primarily the groundfish fishery. The state 

will also receive additional revenues from the Fisheries Business 
Tax.

Offshore mining now occurs only in state waters offshore of Nome. 

Unless the state changes the way it taxes production of offshore 

minerals, the extension of state jurisdiction offshore will not 

generate significant additional revenue for the state.

Currently, there are some federal oil and gas leases within 12 

miles of shore in the Beaufort and Chukchi seas, but none have been 

developed. Under current federal revenue sharing provisions, the 

state receives 27 percent of the bonuses, rentals and royalties 
from these leases.

Extension of state jurisdiction to 12 miles will increase, possibly 

by a significant amount, state revenues from oil and gas. The 

state would receive 100 percent of bonuses, rentals and royalties. 

In addition, the state would receive severance and property taxes.

Based on this preliminary analysis, the benefits of extending state 

jurisdiction appeal likely to outweigh the costs. More detailed 
study is required, however.



BACKGROUND

On December 27, 1988, then-President Ronald Reagan extended by proclamation the 

territorial waters of the United States from its present breadth of three miles 

to twelve miles. Although the reasons given for the extension in the 

proclamation were somewhat vague ("extension of the territorial sea to the 

limits permitted by international law will advance the national security and 

other significant interests of the United States"), the primary reason was 

apparently to hinder the activities of Soviet spy ships. In extending the 

territorial sea, the United States joined the 104 nations that have extended 

their territorial seas to 12 miles; only 12 nations now maintain a three-mile 

1imit.

The territorial sea is the belt of water immediately adjacent to the coast of 

a nation. A nation is sovereign within its territorial sea and exercises the 

same sovereignty there as over its land. In contrast, nations are not 

sovereign over the high seas, which are the remainder of the ocean beyond the 
territorial sea. Nations may assert, however, limited forms of jurisdiction 

in portions of the high seas.

In 1953, the Submerged Lands Act (SLA) granted coastal states the rights to 

offshore submerged lands within their "boundaries."4 The SLA was passed to 

override the effects of a 1947 case, California v. United S t a t e s , in which the 

Supreme Court ruled that the Upited States had jurisdiction over submerged 

lands off the California coast. Prior to this decision, the coastal states 

were assumed to have jurisdiction out to the three-mile territorial limit. The

Representative Davidson
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Proclamation 5928 of December 27, 1988, published in the Federal

Register, January 9, 1989, Vol. 54, No. 5., page 777. A copy of the

proclamation is provided as Attachment B.

For example, a nation may exercise authority necessary to apply its

customs, fiscal, immigration and sanitary regulations in the territorial sea

within immediately contiguous waters (the "contiguous zone"). On the 
continental shelf, a nation is restricted to the e. .1 oration and exploitation 

of natural resources. Within the Exclusive Economic Zone (EEZ), which extends 

200 miles offshore, a nation is restricted to activities for economic 

exploration and exploitation, scientific research and environmental protection.

4 For the states bordering the Atlantic and Pacific, their boundaries 

could not extend past three miles; states bordering the Gulf of Mexico were 

given the opportunity to prove that their historic boundaries extended up to 

nine miles from shore. Two states, Texas and Florida, were able to justify 

their ownership of submerged Gulf of Mexico lands out to nine miles.

A copy of the Supreme Court decision in the California case is provided 

as Attachment C. As you requested, we have ordered copies of the briefs filed 

in this case through Interlibrary loan and will notify you when these materials 
are available.
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California decision established the principle that coastal states had no rights 
to submerged lands beyond the low-tide line or to coastal waters unless such 
rights were given to them by Congress.

The potential for extension of the territorial sea boundary to 12 miles--either 

by Congressional action or Presidential Proclamation--has been recognized for 

several years, and the effects of extending the territorial sea--and of 

extending state jurisdiction in an expanded territorial sea--have been 

considered by various federal agencies, coastal states, and other interested 

parties. Several of the .'eports published on this topic in recent years are 
described below.

In 1985, the Texas A & M University Sea Grant Program sponsored a 

Conference on an Expanded Territorial Sea. A copy of the 

proceedings of this conference has been requested and will be 
forwarded upon arrival.

Two Cal ifornia officials discussed whether the State of California 

should support extension of state jurisdiction in an expanded 

territorial sea in a 1984 paper published in the Coastal Zone 
Management J our na l . They noted that "no fixed boundary can 

possibly separate federal from state interests in ocean 

management," and they argued against the extension of state 

jurisdiction. Based on their experiences in dealing with the 

federal government on ocean issues in California, they felt it 

would be more prudent for the state to argue for increased state 

clout in the federal decision making process and for increased 

revenue sharing than to argue for extended state jurisdiction. 

This article provides a good "checklist" of questions to be 

examined when considering extending state jurisdiction to 12 miles; 
a copy of the article is provided as Attachment D.

In a 1986 article in the Journal of Maritime Law and C o m m e r c e . 

Attorney R.K. Littleton proposed that coastal states seek the 

support of inland states in their efforts to expand their 

boundaries from three miles to 12 miles. He argued that the 

federal government would be opposed to extending state 

jurisdiction; therefore, the only way to achieve extended 

jurisdiction would be to enlist the support of inland states by 

promising to share revenues (primarily from oil and gas) from the 

territory acquired by the coastal states with the inland states. 

A copy of this article is provided as Attachment E.

The California Attorney General issued an opinion on March 15, 

1989, concerning the effect of the President's Proclamation on the 

obligations of the California Coastal Commission. He concluded 

that the proclamation did not extend the boundary of the State of 

California nor did it extend the permit jurisdiction of the coastal 

commission. However, the Attorney General found that the



proclamation did extend the boundary of the coastal zone for the 

purposes of the Coastal Zone Management Act (CZMA); this extension 
of the coastal zone would mean that more activities will affect the 

coastal zone and thereby require consistency with the provisions 
of the CZMA. A copy of this opinion is provided as Attachment F.

Two resolutions relating to extension of state jurisdiction in the territorial 

sea, HJR 29 and HJR 30, are currently before the Alaska Legislature. HJR 29 

asserts the sovereign jurisdiction of the State of Alaska over the territorial 

sea out to 12 miles; HJR 30 (respectfully) demands that the U.S. Congress 1) 

immediately authorize the transfer of title to all submerged lands below the 

territorial sea from three miles out to 12 miles, and 2) recognize the 

sovereign jurisdiction of the State of Alaska in the new territorial sea. 

Both resolutions were co-sponsored by all members of the house. The measures 

are expected to be considered by the House Resources committee during the 
latter part of the 1989 session.

Representative Davidson
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IMPACT ON ALASKA 

Fisheries

Currently, the State of Alaska manages fisheries which occur entirely within 
three miles of shore. Fisheries which occur between three miles and 200 miles 

offshore are managed by the North Pacific Fisheries Management Council (NPFMC) 

under the Magnuson Act. The State of Alaska, as a member of the NPFMC, 

participates in the management of these offshore fisheries. No fisheries that 

are currently managed by the NPFMC would occur totally in state waters if state 

jurisdiction were extended to 12 miles. Thus, the existing management program 

for fisheries offshore of Alaska would probably not be greatly changed. 

However, the responsibility for various aspects of the management program 

(e.g., enforcement and data collection) could shift. The Department of Fish 

and Game is currently considering the specific effects of an extension of state 

jurisdiction, and you may wish to contact Deborah Greenberg, with the 
commissioner's office, at 465-4100, for further information.

The primary fisheries that would be affected by an extension of state 

jurisdiction to 12 miles are the groundfish fisheries of the Bering Sea- 

Aleutians and the Gulf of Alaska. Tables 1 and 2 and Figures 1 and 2, found 

in Attachment G, present information on the volume and value of the 1987 Alaska

It is commonly understood, based on the 1947 California case, that 

coastal states will receive jurisdiction in the expanded territorial sea only 

if Congress grants them jurisdiction by amending the Submerged Lands Act or by 

passing new legislation specifically addressing the issue. In this regard, 

assertion of State of Alaska sovereignty in the new portions of the territorial 

sea via HJR 29 appears to be an unnecessary and possibly counterproductive 
step.



groundfish harvest by the distance offshore of the harvest. Approximately 30 
percent of the groundfish (representing 33 percent of the value) taken offshore 

of Alaska in 1987 were harvested between three and 12 miles.

The Magnuson Act prohibits processing and other support activities by foreign 

processors within state waters except for certain operations approved by the 

governor of.the affected state. Applications by foreign processors to process 

fish in State of Alaska waters are reviewed under 5 AAC 39.198 by the 

Department of Commerce and Economic Hevelopment and approved by the Governor. 

A copy of the regulations governing issuance of these "internal waters permits" 

is provided in Attachment H.

The requirement for approval of processing by foreign ships within the three 

to nine mile zone will have its biggest effect on joint venture operations. 

Although joint ventures in Alaska offshore fisheries increased greatly in 

recent years, their numbers are now declining. The extension of state 

jurisdiction may, therefore, not greatly increase the number of applications 

for internal waters permits. Paul Peyton, Commercial Fisheries Development 

analyst with the Department of Commerce and Economic Development, is 

considering the effect on internal waters permits, and you may wish to contact 

him at 465-2162 for further information.

The extension of state jurisdiction will allow the state to collect additional 

revenues via its Fisheries Business Tax. Pursuant to AS 43.75, persons 

engaged in fisheries businesses within the State of Alaska are liable for a 

fisheries business tax applied to the value of fish processed. The tax rate 

varies from 1.5 to 5.0 percent depending on the species, the status of the 

fishery (developing versus established) and whether the fish are processed on 

shore or by a floating processor. Current revenues from the fish tax are on 
the order of $20 million, of which from $7 million to $8 million is shared with 
local government jurisdictions in which the fish are processed.

Extension of the state waters to 12 miles means that fish harvested within 12 

miles would be subject to the tax. The Department of Revenue is currently 
analyzing the potential revenue from the extension of state waters. Based on 

the value of groundfish harvested from waters between three and 12 miles 

offshore in 1987, approximately $3 million in additional Fisheries Business Tax 
revenues would have been collected.

The federal government is likely to oppose extension of state jurisdiction 

for fisheries management. The National Marine Fisheries Service (NMFS) has 

twice evaluated the effects on fisheries of extending the territorial sea to 

12 miles with and without concomitant extension of state jurisdiction, first 

in 1984 and most recently in November of 1988. A  copy of the most recent

Representative Davidson
April 7, 1989
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7
Joint ventures involve domestic fishermen and foreign processors.

Q
See House Research Memorandum 89.303, State of Alaska Revenues from 

Natural Resources, for a more complete description of taxes on fishing.



analysis is provided as Attachment I. In this analysis, the NMFS concluded 

that simply extending the territorial waters of the United States to 12 miles 
would have no significant effect on federal fishery management 

responsibilities. However, the NMFS opposed the extension of state 

jurisdiction. The report stated:

In general, if state jurisdiction were extended to 12 nm 
[nautical miles], several purposes of the Magnuson Act would 

be negated, or at a minimum, made much more difficult to 

achieve. Reexamination of the role and purpose of Federal 

fishery management would become necessary, in turn requiring 

redefinition of Council functions and the spectrum of 

State/Federal relationships (such as shared enforcement and 

data collection responsibilities) developed since passage of 

the Magnuson Act. New legislation would be required to 

address and balance the questions arising from reduced Federal 

authority, increased State responsibility, and a return to 

divided fishery management authority, which by defining a 

federal role, the Magnuson Act was in part designed to 
overcome. It would be ill-advised to extend state fishery 

jurisdiction without assurance that the resources would be 

adequately protected and managed.

Representative Davidson
April 7, 1989
Page 7

Offshore Mining

Near shore marine mineral exploration was given a boost in 1983 when the 200- 

mile Exclusive Economic Zone (EEZ) was declared. The unconsolidated placers 
of the continental shelf can now be developed und^r the protection of U.S. law 

and can therefore be considered viable resources. Alaska, with 74 percent of 
the U.S. continental shelf, is expected to contain much of the mineral wealth 

of the U.S. EEZ. Although largely unexplored, there are numerous prospects, 

mining sites and known occurrences of marine placer minerals, including gold 

and platinum, along Alaska's coast. Three geologists with the Alaska Division 

of Geological and Geophysical Surveys recently completed a paper entitled 

"Marine Placer Development and Opportunities in Alaska." This paper, which 

describes the known occurrences of marine minerals o ff Alaska and discusses 

the past, present and future development of marine placers off Alaska, is 
provided as Attachment J.

Currently, the only offshore mining operation in Alaska is just offshore of 

Nome. The State of Alaska has leased approximately 21,000 acres to Westgold 

Minerals, which is using the world's largest bucket line offshore dredge. 

Gold placers are believed to occur over a wide area off Nome, and at the 

request of industry, the federal government recently commenced a mineral 

leasing program in that area under the auspices of the Outer Continental Shelf 

Lands Act (OCSLA). Although the state is participating in the review of the 

proposed lease sale, the state is also arguing that the OCSLA is inadequate 

for offshore mineral leasing and that legislation establishing a leasing



system specifically for marine minerals should be passed. With other coastal 
states, Alaska is seeking provisions for sharing federal offshore mineral 

revenues and significant state consultation in the leasing process.

If state jurisdiction were extended to 12 miles offshore, more of the placers

of the continental shelf, including the valuable gold placers off Nome, would 

be leasable by the state. Under the current federal mineral leasing system, 

the state would receive no revenue from leasing of submerged lands by the 

federal government, thus extension o f  state jurisdiction would increase the 

revenue potential of the state. However, under current state law, the state 

receives only minimal payments from mining, including offshore mining. 

Offshore prospecting permits yield $3 per acre in annual fees, and leases 

produce $1 per acre in annual rentals; expenses can be credited against annual

rentals. In addition, there is no provision for royalty payments. Under

these conditions, the state receives only a minuscule percent of the value of 

offshore mining. For example, in FY 88, offshore prospecting permits and 

leases generated a net total of $11,509 for the state; at the same time, the 

Westgold Minerals dredging operation at Nome is estimated to have extracted 

36,000 ounces of gold worth over $16 million. Unless the state changes the 

w a y  it taxes the production of offshore minerals, the extension of state 

jurisdiction offshore will not generate significant additional revenue for the 
state.

The extension of state jurisdiction will allow the state to control more of 

the mining that can be expected to o cc ur offshore. In contrast to the federal 

government--which is just getting into the business of offshore mineral 
leasing--the state has an established program. The acquisition of additional 

submerged lands would allow the state to expand its role in offshore mineral 
development.

The mining industry may view expanded state jurisdiction favorably if the 

expansion reduces the number of prospects that are interjurisdictional. 

Mining companies proposing to develop prospects that include both federal and 

state submerged lands, e.g., Westgold Minerals at Nome, must go through two 

separate leasing processes. Because developable prospects are usually close 
to shore, the expansion of state t erritory may allow more prospects to be 

developed solely under the auspices o f  the state program. Industry may react 

to a less complicated regulatory regime with increased explo-ition and 
development.

Representative Davidson
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g
See House Research Memorandum 89.303, State of Alaska Revenues from 

Natural Resources, for further information on state revenues from mining.



Oil and Gas

Un d er  the OCSLA, the federal government has pursued an aggressive oil and gas 

lea si ng  program in Alaska. Currently, there are some federal oil and gas 

leases within 12 miles of shore in the Chukchi and Beaufort seas, however, 

n on e  o f  these leases has been developed. Attachment K shows the location of 

t he s e leases. If state jurisdiction were extended, the state would presumably 

t ak e over management of these existing leases. The state would also be able 

to expand its own oil and gas leasing o f  submerged lands.

Extension of the state's offshore jurisdiction could significantly increase 
the revenue potential of the state, but the potential revenue gains cannot be 

quantified. Under the current revenue sharing provisions of the OCSLA, Alaska 

r eceives 27 percent of federal offshore oil and gas lease bonuses, rentals and 
royalties. If state jurisdiction were extended, the state would receive 100 

p er ce nt  of bonuses, rentals and royalties from leases in the new territory; in 

addition, the state would receive severance taxes and property taxes.

A l t h ou g h the revenue potential of expanding the state's offshore jurisdiction 

is significant, the opportunity for increased state control over offshore 

leasing is also compelling. As have o th er  states, Alaska has had several 

m a j o r  disputes with the federal government over the federal oil and gas 

leasing program. These disputes include the leasing of Bristol Bay and the 

m e as u re s  to be imposed on Beaufort Sea lessees for the protection of bowhead 

whales. Expanded state jurisdiction w o u l d  give the state control over the 

l e as in g of a much larger area. The state could dictate the areas to be 

offered, the pace of leasing, and the conditions under which exploration and 
d e ve l op me nt  can occur.

Representative Davidson
April 7, 1989
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C os t s Versus Benefits

B as e d on this preliminary analysis, the revenues to be gained from extending 

A l a s k a ' s jurisdiction to 12 miles offshore appear to have the potential to be 

g r e at e r than the costs of managing resources in the additional territory. 

The state has management programs in place for fisheries and for offshore oil 

and gas and mining, and these programs cou ld  presumably manage the additional 

t e r r it o ry  without major changes in structure, function or cost. The potential 

r eve nu es  from oil and gas and fishing in the new territory could be 

significant. Offshore mining, which is jus t beginning to develop, could

1 0 The Department of Interior has p ro posed eight oil and gas lease sales 

o f f  A laska during the period 1989 - 1992. This level of leasing activity is 
not new.

i;LSee House Research Memorandum 89.303 for more complete description of 

St at e of Alaska taxes on oil and gas.



ge ne ra te  revenues for the state with changes to the tax structure. Apart from 

the financial aspects of extending state jurisdiction, the state would benefit 
from increased control.

The executive branch agencies that would be involved in managing resources in 
the new territory are currently preparing a more detailed analysis of the 

costs and benefits of extending the state's jurisdiction. Please be aware 

that our conclusion that benefits are likely to outweigh costs is based on 
preliminary information.

Representative Davidson
April 7, 1989
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I h ope you find this information useful. If you need additional information, 
please let us know.

Attachments
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POUNDS OF GROUNDFISH HARVESTED OFF ALASKA IN 1987 BY DISTANCE FROM SHORE 
(IN THOUSANDS OF POUNDS)

HARVEST LOCATION (DISTANCE FROM SHORE)

TABLE 1

FISHERY 0-3 MILES 3-12 MILES 12-200 MILES TOTAL

Bering Sea/Aleutians

Domestic 140,618 500,799 0 641,417

Joint Venture 0 370,505 2,258,757 2,629,262

Subtotal 140,618 871,304 2,258,757 3,270,679

Gulf of Alaska

Domestic 49,612 138,073 50,417 238,102

Joint Venture 0 69,704 0 69,704

Subtotal 49,612 207,777 50,417 307,806

TOTAL

Domestic 190,230 638,872 50,417 879,519

Joint Venture 0 440,209 2,258,757 2,698,966

TOTAL 190,230 1,079,081 2,309,174 3,578,485

PERCENT OF TOTAL POUNDS

Domestic 5.3 17.9 1.4 24.6

Joint Venture 0.0 12.3 63.1 75.4

TOTAL 5.3 30.2 64.5 100.0

Source: National Marine Fisheries Service

Prepared by the House Research Agency, April 1989 (89.172A1)



VALUE OF GROUNDFISH HARVESTED OFF ALASKA IN 1987 BY DISTANCE FROM SHORE 
(IN THOUSANDS OF DOLLARS)

HARVEST LOCATION {DISTANCE FROM SHORE)

I ABLE 2

FISHERY O-J MILES 3-12 MILES 12-200 MILES TOTAL

Bering Sea/Aleutians

Domestic $20,073 $58,110 $0 $78,183

Joint Venture 0 28,462 155,041 183,503

Subtotal 20,073 86,572 155,041 261,686

Gulf of Alaska

Domestic 11,155 18,056 28,956 58,167

Joint Venture 0 4,490 0 4,490

Subtotal 11,155 22,546 28,956 62,657

TOTAL VALUE

Domestic 31,228 76,166 28,956 136,350

Joint Venture 0 32,952 155,041 187,993

TOTAL $31,228 $109,118 $183,997 $324,343

PERCENT OF TOTAL VALUE

Domestic 9.6 23.5 8.9 42.0

Joint Venture 0.0 10.2 47.8 58.0

TOTAL 9.6 33.6 56.7 100.0

Source: National Marine Fisheries Service

Prepared by the House Research Agency, April 1989 (89.172B1).



UNITED STATES DEPARTMENT OF COMMERCE National Ocaanlo and Atmoapharic Administration
NATIONAL MARINE FISHERIES SERVICE 
Washington, O.C, 20233

M E M O R A N D U M  F O R :

FROM:

N O V  | 1988

S U B J E C T :

The D e p a r t m e n t  of D e f e n s e  (DOD) is s e e k i n g  to e x t e n d  the U.S. 
te r r i t o r i a l  sea to 12 n a u t i c a l  miles (nm) a n d  the o u t e r  limit of 
the c o n t i g u o u s  zone to 24 nm in order to e n h a n c e  the n a t i o n a l  
sec u r i t y  and o t h e r  e s s e n t i a l  interests of the U n i t e d  States. We 
are i n f o r m e d  that the p r o p o s e d  extension is in a c c o r d a n c e  wi t h  
r e c o g n i z e d  i n t e r n a t i o n a l  law.

The D e p a r t m e n t  of State, at the request of S e c r e t a r y  Carlucci, 
has a s k e d  the I n t e r a g e n c y  G r o u p  on O c e a n s  P o l i c y  a n d  L a w  of the 
Sea to b e g i n  c o n s i d e r a t i o n  of this proposal. T i m  Keeney, the 
N O A A  G e n e r a l  Counsel, is the DOC r e p r e s e n t a t i v e  on th i s  Group. 
DOD w o u l d  like to m o v e  q u i c k l y  and t h e r e f o r e  p r o p o s e s  t h a t  it be 
done by P r e s i d e n t i a l  proclamation. The D e p a r t m e n t  of  J u s t i c e  is 
e x a m i n i n g  w h e t h e r  a P r e s i d e n t i a l  p r o c l a m a t i o n  is the mo s t  
e f f e c t i v e  and e x p e d i t i o u s  w a y  to a c c o m p l i s h  this.

A l t h o u g h  the DOD p r o p o s a l  is not intended to c h a n g e  e x i s t i n g  
state or F e d e r a l  jurisdictions, it has p r o m p t e d  d i s c u s s i o n s  
about an e x t e n s i o n  of state authority o v e r  f i s h e r y  r e s o u r c e s  to 
12 n a u t i c a l  miles. S u c h  an extension, in N O A A ' s  view, w o u l d  
require C o n g r e s s i o n a l  action.

R e p r e s e n t a t i v e  L o w r y  r e c e n t l y  introduced H.R. 5069, the 
" T e r r i t o r i a l  Sea a n d  C o n t i g u o u s  Zone E x t e n s i o n  Act", w h i c h  w o u l d  
e s t a b l i s h  a 12 nm t e r r i t o r i a l  sea and a 24 n m  c o n t i g u o u s  zone. 
H.R. 5069 does not p u r p o r t  to affect s t ate a u t h o r i t e s  u n d e r  
F e d e r a l  law or i n t e r n a t i o n a l  agreements, but it d o e s  e s t a b l i s h  a 
17 m e m b e r  N a t i o n a l  O c e a n s  Policy C o m m i s s i o n  t h a t  is c h a r g e d  w i t h  
d e v e l o p i n g  r e c o m m e n d a t i o n s  on a broad s p e c t r u m  o f  o c e a n  p o l i c y  
issues. The C o m m i s s i o n  is required w i t h i n  t w o  y e a r s  to p r o v i d e  
a report to the P r e s i d e n t  a n d  Congress r e g a r d i n g  a c o m p r e h e n s i v e  
oceans p o l i c y  w i t h  recommend a t i o n s .  A l t h o u g h  not e x p l i c i t l y  
stated, the C o m m i s s i o n  w o u l d  be examining w h e t h e r  or  not to 
ex t e n d  stace j u r i s d i c t i o n  o v e r  marine r e s o u r c e s  to 12 nm.

n e s

J a m e s  W. B r e n n a  
A s s i s t a n t  Admi

W i l l i a m  M a t u s z e  
E x e c u t i v e  D i

R e e x a m i n a t i o n  of NMFSI 1984 S t u d y  o f  E x t e n s i o n  
of the U.S. Terri t o r i a l  Sea to 12 - m i l e s
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T h e s e  r e c e n t  a c t i o n s  h a v e  p r o m p t e d  u s  t o  r e v i s i t  o u r  1 9 8 4  s t u d y  
o f  t h e  e f f e c t  o n  f i s h e r i e s  a n d  o t h e r  NMFS l i v i n g  m a r i n e  r e s o u r c e  
p r o g r a m s  o f  e x t e n d i n g  t h e  t e r r i t o r i a l  s e a  w i t h  a n d  w i t h o u t  
c o n c o m i t a n t  e x p a n s i o n  o f  s t a t e  j u r i s d i c t i o n .  O u r  1 9 8 4  s t u d y  
c o n c l u d e d  t h a t  a n  e x t e n d e d  t e r r i t o r i a l  s e a  u n d e r  e x c l u s i v e  
F e d e r a l  j u r i s d i c t i o n  w o u l d  h a v e  n o  s i g n i f i c a n t  e f f e c t  o n  F e d e r a l  
f i s h e r y  m a n a g e m e n t  o r  o t h e r  l i v i n g  m a r i n e  r e s o u r c e  
r e s p o n s i b i l i t i e s  ( A t t a c h m e n t  1 ) .  H o w e v e r ,  we o p p o s e d  t h e  
e x t e n s i o n  o f  s t a t ~  f i s h e r y  j u r i s d i c t i o n .  T h e  m a j o r  a r g u m e n t  
a g a i n s t  e x t e n s i o n  b e i n g  t h e  n e e d  t o  w o r k  t o g e t h e r  t o  p r o t e c t  
f i s h e r y  r e s o u r c e s  e f f e c t i v e l y  a n d  t o  p r o v i d e  f a i r  a n d  e q u i t a b l e  
t r e a t m e n t  o f  u s e r s  u n d e r  f i s h e r i e s  m a n a g e m e n t  r e g u l a t i o n s ,  a 
n e e d  i n h i b i t e d  b y  f r a g m e n t e d  j u r i s d i c t i o n s  a n d  h i s t o r i c  
d i f f i c u l t i e s  i n  c o o p e r a t i v e  i n t e r s t a t e  m a n a g e m e n t .  T h i s  
a r g u m e n t  i s  s t i l l  v a l i d .  I n  g e n e r a l ,  i f  s t a t e  j u r i s d i c t i o n  w e r e  
e x t e n d e d  t o  1 2  nm, s e v e r a l  p u r p o s e s  o f  t h e  M a g n u s o n  A c t  w o u l d  b e  
n e g a t e d ,  o r  a t  a  m i n im u m ,  m ad e  much  m o r e  d i f f i c u l t  t o  a c h i e v e .  
R e e x a m i n a t i o n  o f  t h e  r o l e  a n d  p u r p o s e  o f  F e d e r a l  f i s h e r y  
m a n a g e m e n t  w o u l d  b e c o m e  n e c e s s a r y ,  i n  t u r n  r e q u i r i r . g  
r e d e f i n i t i o n  o f  C o u n c i l  f u n c t i o n s  a n d  t h e  s p e c t r u m  o f  
S t a t e / F e d e r a l  r e l a t i o n s h i p s  ( s u c h  a s  s h a r e d  e n f o r c e m e n t  a n d  d a t a  
c o l l e c t i o n  r e s p o n s i b i l i t i e s )  d e v e l o p e d  s i n c e  p a s s a g e  o f  t h e  
M a g n u s o n  A c t .  New l e g i s l a t i o n  w o u l d  b e  r e q u i r e d  t o  a d d r e s s  a n d  
b a l a n c e  t h e  q u e s t i o n s  a r i s i n g  f r o m  r e d u c e d  F e d e r a l  a u t h o r i t y ,  
i n c r e a s e d  S t a t e  r e s p o n s i b i l i t y ,  a n d  a  r e t u r n  t o  d i v i d e d  f i s h e r y  
m a n a g e m e n t  a u t h o r i t y ,  w h i c h ,  b y  d e f i n i n g  a  F e d e r a l  r o l e ,  t n e  
M a g n u s o n  A c t  w a s  i n  p a r t  d e s i g n e d  t o  o v e r c o m e .  I t  w o u l d  b e  i l l -  
a d v i s e d  t o  e x t e n d  s t a t e  f i s h e r y  j u r i s d i c t i o n  o v e r  f i s h e r y  
r e s o u r c e s  w i t h o u t  a s s u r a n c e  t h a t  t h e  r e s o u r c e s  w o u l d  b e  
a d e q u a t e l y  p r o t e c t e d  a n d  m a n a g e d .

B a s e d  o n  p r e l i m i n a r y  1 9 8 7  d a t a ,  a p p r o x i m a t e l y  66% b y  v o l u m e  a n d  
64% b y  v a l u e  o f  U . S .  c o m m e r c i a l  c a t c h ,  e x c l u d i n g  t u n a  a n d  c a t c h  
t a k ? n  i n  i n t e r n a t i o n a l  w a t e r s ,  o c c u r s  w i t h i n  0 - 1 2  nm f r o m  s h o r e .  
A t t a c h m e n t  2 p r o v i d e s  a  b r e a k o u t  b y  z o n e s  ( 0 - 3 ;  3 - 1 2 ;  a n d ,  1 2 -  
2 0 0 )  a n d  A t t a c h m e n t  3 l i s t s  h a r v e s t  o f  m a j o r  U . S .  f i s h e r i e s  b y  
z o n e s .  A l t h o u g h  s t a t i s t i c s  o n  m a r i n e  r e c r e a t i o n a l  f i s h i n g  b y  3 -  
1 2  a n d  1 2 - 2 0 0  nm a r e  n o t  a v a i l a b l e ,  we b e l i e v e  t h a t  r o u g h l y  90% 
o f  t h e  c a t c h  i n  n u m b e r  o c c u r s  w i t h i n  1 2  nm o f  s h o r e  ( A t t a c h m e n t  
3) .

T h e  f o l l o w i n g  s u m m a r i z e s  s o m e  o f  t h e  k e y  c o n s i d e r a t i o n s  o f  t h e  
1 9 8 4  s t u d y  w h i c h  p r o j e c t e d  t h e  i m p a c t  o f  e x t e n d i n g  s t a t e  
j u r i s d i c t i o n  t o  1 2  nm, a s  m o d i f i e d  b y  s u b s e q u e n t  e v e n t s  o r  new  
i n f o r m a t i o n .

K e y  C o n s i d e r a t i o n s

D i r e c t e d  F o r e i g n  F i s h i n g : U n d e r  c u r r e n t  l a w ,  f o r e i g n  f i s h i n g  i s
p r o h i b i t e d  w i t h i n  s t a t e  w a t e r s .  T h e  1 9 8 4  s t u d y  s h o w e d  t h a t  
e x t e n s i o n  o f  s t a t e  j u r i s d i c t i o n  w o u l d  h a v e  o n l y  a  m i n o r  i m p a c t
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on d i r e c t e d  f o r e i g n  fish i n g  a c t i v i t i e s .  The impact w o u l d  be 
i n s i g n i f i c a n t  today, b e c a u s e  d i r e c t e d  foreign fishing has 
d e c r e a s e d  s u b s t a n t i a l l y  from that w h i c h  took place at the ime 
of the 1984 s t u d y ..

F o r e i g n  d i r e c t e d  f i s h i n g  a l l o c a t i o n s  in Al a s k a  and for A t l a n t i c  
squids were a n d  c u r r e n t  a l l o c a t i o n s  for P a c i f i c  w h i t i n g  and 
A t l a n t i c  m a c k e r e l  are g e n e r a l l y  r e s t r i c t e d  to areas s e a w a r d  of
12-miles. C e r t a i n  a r e a s  w i t h i n  the 3-12 mile zone are open for
lo a ding a n d  o t h e r  s u p port o p e r a t i o n s ,  c o n d u c t e d  u n der foreign 
Eishing pe r m i t s .  T h r e e  a r e a s  w i t h i n  3-12 nm of the A l e u t i a n s  
are s e a s o n a l l y  o p e n e d  for f o r e i g n  d i r e c t e d  fishing. E x t e n d i n g  
state j u r i s d i c t i o n  to 12 - m i l e s  w o u l d  p r e c l u d e  N O A A  from i s s u i n g  
p e r m i t s  for s u c h  o p e r a t i o n s .  T h i s  c o u l d  affect s a f e t y  of 
l o a d i n g  operat i o n s ,  e.g. by not a l l o w i n g  for t r a n s f e r s  of c a r g o
in c a l m e r  w a t e r s  l e e w a r d  of the A l e u t i a n  Islands.

J oint V e n t u r e s : U n til or u n l e s s  amended, the M a g n u s o n  Act w o u l d
p r o h i b i t  p r o c e s s i n g  or o t h e r  f o r e i g n  f i s h i n g  support a c t i v i t i e s  
w i t h i n  state b o u n d a r i e s  e x c e p t  for c e r t a i n  o p e r a t i o n s  a p p r o v e d  
by a g o v e r n o r  in the i n t e r n a l  w a t e r s  of  a state.

G e n e r a l : One result of the e x t e n s i o n  of state j u r i s d i c t i o n

ma y  be a large i n c r e a s e  in f o r e i g n  a p p l i c a t i o n s  to S t a t e  
g o v e r n o r s  for i n t e r n a l  w a t e r s  joint v e n t u r e s  when U.S. 
f i s h e r m e n  c o n d u c t  a f i s h e r y  a f e w  m i l e s  off shore, e.g. the 
P a c i f i c  w h i t i n g  fishery. G o v e r n o r s  m a y  r e a d i l y  a p p r o v e  
su c h  o p e r a t i o n s  if f i s h e r m e n  f r o m  t h e i r  states benefit. 
Thus, the n a t i o n a l  s e c u r i t y  a d v a n t a g e s  sought by DOD by 
e x t e n d i n g  the t e r r i t o r i a l  sea m a y  not be fully r e a l i z e d  if 
s tate G o v e r n o r s  a p p r o v e  s u c h  a p p l i c a t i o n s ,  e.g. for S o v i e t  
and P o l i s h  v e s s e l s  to o p e r a t e  in i n t e r n a l  waters off the 
P a c i f i c  ' rthwest.

East C o a s t : Ex c e p t  for c e r t a i n  c l o s e d  areas, joint

v e n t u r e s  (JVs) for A t l a n t i c  m a c k e r e l  a n d  squids are not 
r e s t r i c t e d  to w a t e r s  s e a w a r d  of 12-miles. E x t e n s i o n  of 
s tate j u r i s d i c t i o n  to 1 2 - m i l e s  c o u l d  s e r i o u s l y  a f f e c t  t h e s e  
op e r a t i o n s ,  p a r t i c u l a r l y  e a r l y  in the season when U.S. 
v e s s e l s  a r e  o p e r a t i n g  n e a r  shore. E x c e s s i v e l y  long runs to 
the f o r e i g n  p r o c e s s i n g  v e s s e l s  c o u l d  af f e c t  p r o d u c t  q u a l i t y  
and p r i c e s  to U.S. f i s hermen.

Wp.st C o a s t : J o i n t  v e n t u r e  a c t i v i t y  for w h i t i n g  o f f  the

west c o ast o c c u r s  b o t h  i n s i d e  a n d  o u t s i d e  the 1 2 - mile zone. 
The r e s t r i c t i o n  o f  f o r e i g n  p r o c e s s o r  o p e r a t i o n s  to a r e a s  
o u t s i d e  1 2 - m i l e s  m a y  re s u l t  in r e d u c t i o n s  or even 
t e r m i n a t i o n  of joint v e n t u r e s  for whiting. If so, U.S. 
v e s s e l s  w i l l  face r e d u c e d  income. The c o m p e t i t i v e  p o s i t i o n  
of U.S. s h o r e - b a s e d  p r o c e s s o r s  w o u l d  be i m p r o v e d  if t h e r e  
were a d r o p  in joint v e n t u r e s ,  but t h e  ma r k e t  for d o m e s t i c  
p r o c e s s e d  w h i t i n g  is r e l a t i v e l y  small a n d  u n d e r d e v e l o p e d .  
U n t i l  t h e r e  are a d v a n c e s  in p r o c e s s i n g  or n e w  p r o d u c t
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development, s h o r e - b a s e d  p r o c e s s i n g  of w h i t i n g  is not 
likely to take the p l a c e  of joint v e n t u r e s  as the so u r c e  of 
Lncome to U.S. vessels.

Loss of joint v e n t u r e  a c t i v i t y  is not e x p e c t e d  to s t i m ulate 
d e v e l o p m e n t  of a fully d o m e s t i c  P a c i f i c  w h i t i n g  in d u s t r y  to 
the same extent that d o m e s t i c  p r o d u c t i o n  might be 
s t i m u l a t e d  off Alaska. W h i t i n g  are h i g h l y  p e r i s h a b l e  and 
m u s t  oe p r o c e s s e d  soon a f t e r  c a p t u r e  to m a i n t a i n  quality. 
B e c a u s e  they must be c a u g h t  r e l a t i v e l y  c l ose to the 
p r o c e s s o r  and b e c a u s e  they migrate, w h i t i n g  are a v a i l a b l e  
to a s h o r e - b a s e d  p r o c e s s o r  for less than three mo n t h s  of 
the year. A t - s e a  d o m e s t i c  p r o c e : s i n g  w h i c h  is still well 
in the future has not yet pr o v e n  to be e c o n o m i c a l l y  viable, 
and even if it were, most foreign m a r k e t s  for this product 
are in e a s tern b l o c  c o u n t r i e s  and not r e a dily a v a i l a b l e  to 
U.S. processors. The joint v e n t u r e  for w h i t i n g  a c c o u n t e d  
for about $11.6 m i l l i o n  in r e venues for U.S. fishermen and 
m o r e  than half of all d o m e s t i c  g r o u n d f i s h  landings off 
Washington, Oregon, a n d  C a l i f o r n i a  in 1987. Therefore, the 
e x c l u s i o n  of JVP o p e r a t i o n s  in this f i s h e r y  will have 
s i g n i f i c a n t  a d v e r s e  e c o n o m i c  i m p l i c a t i o n s  for the e x i s t i n g  
d o m e s t i c  JV partners, as well as for m a n y  coastal 
c o m m u n i t i e s  in W a s h i n g t o n ,  Oregon, and C a lifornia.

A l a s k a : Joint v e n t u r e  a c t i v i t y  off A l a s k a  has i n c r e a s e d
s u b s t a n t i a l l y  in re c e n t  years. E x t e n s i o n  of state 
j u r i s d i c t i o n  w o u l d  e n d  m a n y  of the joint venture 
a r r angements. W h e t h e r  this w o u l d  be d e t r i m e n t a l  to the 
U n i t e d  States in the long term, however, is not e a s i l y  
determined. T h e r e  w o u l d  be n e a r - t e r m  n e g a t i v e  e c o n o m i c  
impacts r e l a t e d  to the loss of income and jobs a s s o c i a t e d  
w i t h  joint ventu r e s .  E c o n o m i c  losses c o u l d  be signif i c a n t  
for ma n y  U.S. joint v e n t u r e  f i s h i n g  v e s s e l  owners who have 
c o n v e r t e d  v e s s e l s  w i t h o u t  stern ramps for t r a n s f e r r i n g  fish 
to p r o c e s s o r s  u s i n g  c o d  e n d  nets. T h e s e  own e r s  c u r r e n t l y  
n e e d  the m a r k e t s  p r o v i d e d  by  f o r e i g n  p r o c e s s i n g  vessels. 
However, the loss of joint v e n t u r e s  c o u l d  s t i m u l a t e  
d o m e s t i c  e x p a n s i o n  of o f f - s h o r e  p r o c e s s i n g  c a p a b i l i t y  
p r o v i d i n g  g r e a t e r  p o s i t i v e  e c o n o m i c  i m p acts in t erms of 
i n c r e a s e d  e x p o r t s  as we l l  as income a n d  jobs. Loss of 
joint v e ntures m i g h t  e v e n t u a l l y  p r o v e  p a r t i c u l a r l y  
a d v a n t a g e o u s  to the g r o w i n g  su r i m i  p r o c e s s i n g  industry. 
P r e v i o u s  e x p e r i e n c e  s u g g e s t s  that t h e r e  w o u l d  be a sharp 
i n crease in J a p a n e s e  i n v e s t m e n t  in Alaska. However, such 
e x p a n s i o n s  c o u l d  o c c u r  if, and o n l y  if, the fisheries in 
q u e s t i o n  can be p r o f i t a b l y  d e v e l o p e d  by  U.S. fishermen, 
g i v e n  p r e v a i l i n g  markets, b o t h  for f i n a n c i n g  n e c e s s a r y  
i n v e s t m e n t  a n d  for e x p o r t i n g  product. N e i t h e r  is a s s u r e d  
n or i n stantaneous.
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T r a d e : T h e  198*1 r e p o r t  n o t e d  t h a t ,  t h e  e x c l u s i o n  o f  f o r e i g n
f i s h i n g  w i t h i n  1 ?  m i l e s  w o u l d  r e d u c e  t h e  a m o u n t  o f  f i s h  
a v a i l a b l e  f o r  f o r e i g n  f i s h i n g  a r i d  t h e  a m o u n t  o f  l e v e r a g e  t h e  
F e d e r a l  g o v e r n m e n t  h a s  i n  " f i s h  a n d  c h i p s "  i n i t i a t i v e s .  F e d e r a l  
p o l i c y  n o  l o n g e r  s u p p o r t s  u s e  o f  t h i s  l e v e r a g e .  W i t h  d i r e c t e d  
f o r e i g n  f i s h i n g  s u b s t a n t i a l l y  r e d u c e d  s i n c e  t h e  e a r l i e r  s t u d y ,  
t h e r e  w i l l  b e  n o  l o n g  t e r m  a d v e r s e  i m p a c t s  o n  o u r  t r a d e  e f f o r t s  
f r o m  e x t e n d i n g  s t a t e  j u r i s d i c t i o n  t o  1 2  m i l e s .  H o w e v e r ,  t o  t h e  
e x t e n t  t h a t  J V s  a r e  d i s p l a c e d ,  s h o r t  r u n  m a r k e t  a d j u s t m e n t s  t o  
d i f f e r e n t  s u p p l i e r s ,  new c o n t r a c t u r a l  a r r a n g e m e n t s ,  a n d  
u n f a m i l i a r  l o g i s t i c a l  r e q u i r e m e n t s  w o u l d  r e s u l t .  T h e  e f f e c t  
w o u l d  d e p e n d  o n  how l o n g  i t  t a k e s  d o m e s t i c  p r o c e s s o r s  t o  c o m p e t e  
f o r  m a r k e t s  s u p p l i e d  b y  a n y  d i s p l a c e d  J V s .

p r e d o m i n a n c e : A t t a c h m e n t  4 l i s t s  t h o s e  f i s h e r i e s  w h i c h  a r e
p r e s e n t l y  c o n d u c t e d  p r e d o m i n a n t l y  i n  t h e  EEZ t h a t  w o u l d  p r o b a b l y  
b e  c o n d u c t e d  p r e d o m i n a n t l y  w i t h i n  a n  e x p a n d e d  s t a t e  
j u r i s d i c t i o n .  M o s t  n o t a b l e  a r e  A l e u t i a n  I s l a n d s  g r o u n d f i s h ,
G u l f  o f  A l a s k a  g r o u n d f i s h ,  a n d  c o m m e r c i a l  a n d  r e c r e a t i o n a l  
s a l m o n .  I n  a d d i t i o n ,  t h e r e  a r e  c e r t a i n  m i g r a t o r y  s p e c i e s  w h i c h ,  
d u e  t o  e n v i r o n m e n t a l  c u e s ,  c o u l d  j u s t  a s  w e l l  p r e d o m i n a t e  i n  t h e  
a r e a  o u t  t o  1 2  nm d u r i n g  o n e  y e a r  b u t  n o t  t h e  n e x t ,  m a k i n g  
r a t i o n a l  m a n a g e m e n t  o f  s u c h  r e s o u r c e s  e x t r e m e l y  d i f f i c u l t  t o  
a c h i e v e .

R e g i o n a l  F i s h e r y  M a n a g e m e n t  Councils.: Presently, 23 f i s h e r i e s
a r e  r e g u l a t e d  u n d e r  the M a g n u s o n  Act (Attachments 5 a n d  6) .
T h e r e  w o u l d  be a c o r r e s p o n d i n g  n e e d  to increase state m a n a g e m e n t  
c a p a b i l i t y ,  p a r t i c u l a r l y  w i t h  r e s p e c t  to c o o r d i n a t i n g  m a n a g e m e n t  
a c t i v i t i e s  a m o n g  several states. T h i s  c o u l d  result in a g r e a t e r  
r o l e  for the Int e r s t a t e  M a r i n e  F i s h e r i e s  Commissions.

T h e  w o r k l o a d  of all C o u n c i l s  (with the e x c e p t i o n  p e r h a p s  of 
t h o s e  in the N o r t h e a s t  w h e r e  an EEZ f i s h e r y  would c o n t i n u e  for 
a l l  s p e c i e s  ex c e p t  A t l a n t i c  salmon) w o u l d  d ecrease s u b s t a n t i a l l y  
if s t a t e  j u r i s d i c t i o n  were e x t e n d e d  to 12 miles (Attachments 4 
a n d  7) . A  case could be ma d e  th a t  the cost of s u p p o r t i n g  the 
C o u n c i l s  c o u l d  not be j u s t i f i e d  b y  the e x p e c t e d  c o n s e r v a t i o n  and 
m a n a g e m e n t  benefits. E x i s t i n g  F M P s  m i g h t  be able to c o n t i n u e  by 
v o l u n t a r y  a g r eement, but t h e r e  w o u l d  be no way to c o u n t e r  the 
d e f e c t i o n  o f  a state from an a g r e e d  FMP. A  few f i s hery units 
w o u l d  r e m a i n  to be m a n a g e d  in the EEZ, but these p r o b a b l y  c o u l d  
be m a n a g e d  e f f e c t i v e l y  a n d  at less c o s t  u n d e r  S e c r e t a r i a l  
a u t h o r i t y .  The FMPs for o t h e r  f i s h e r i e s  w o u l d  likely ha v e  to be 
r e p e a l e d ,  or  p o s s i b l y  c o u l d  be r e p l a c e d  by  man a g e m e n t  p l ans 
a d o p t e d  u n d e r  i n t e r s t a t e  compa c t s .  T h e  lik e l i h o o d  of the latter 
r e s u l t  is low un l e s s  there is a s u b s t a n t i a l  increase in f u n d i n g  
for I n t e r s t a t e  Marine F i s h e r i e s  C o m m i s s i o n s  under the 
I n t e r j u r i s d i c t i o n a l  F i s h e r i e s  Act o r  so m e  o t her p r o g r a m  (see 
b e l o w ) .

In a d d i t i o n ,  any r e d u c e d  role o f  the R e g i o n a l  F i s h e r y  M a n a g e m e n t  
C o u n c i l s  d u e  to the f r a g m e n t a t i o n  o f  f i s h e r i e s  m a n a g e m e n t
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a u t h o r i t y  w i l l  m o s t  l i k e l y  r e s u l t  I n  t h e  r e d u c e d  p a r t i c i p a t i o n  
a n d  c o o p e r a t i o n  o f  b o t h  t h e  c o m m e r c i a l  a n d  r e c r e a t i o n a l  s e c t o r s  
o f  t h e  f i s h i n g  i n d u s t r y  i n  t h e  o v e r a l l  f i s h e r i e s  m a n a g e m e n t  
p r o c e s s .  T h e  l o s s  o f  t h e  C o u n c i l s '  a b i l i t y  t o  p r o v i d e  t h e  f o r u m  
l o r  i n d u s t r y  i n p u t  i n t o  t h e  f i s h e r i e s  m a n a g e m e n t  p r o c e s s  w i l l  
u l t i m a t e l y  l e a d  t o  i n d i v i d u a l  r a t h e r  t h a n  c o o p e r a t i v e  s t a t e  
m a n a g e m e n t .

I n t e r s t a t e  F i s h e r i e s :  E x t e n s i o n  of state j u r i s d i c t i o n  w o u l d
p l a c e  m u c h  g r e a t e r  r e s p o n s i b i l i t y  for e f f e c t i v e  fishery 
m a n a g e m e n t  on the states. If past p e r f o r m a n c e  is i n d i c a t i v e  of 
likely future results, c o o r d i n a t e d  and e f f e c t i v e  c o n s e r v a t i o n  
and m a n a g e m e n t  of m a r i n e  fisheries would likely d e c r e a s e  w i t h  
e x t e n s i o n  of s t a t e  j u r i s d i c t i o n  b e c a u s e  the s t a t e s  g e n e r a l l y  
have n e i t h e r  the r e s o u r c e s  nor the political i n t e r e s t  r e q u i r e d  
to d e v e l o p  and i m p l e m e n t  the c o o p e r a t i v e  i n t e r s t a t e  m a n a g e m e n t  
p r o g r a m s  needed. O n e  of the p r i n c i p a l  a r g u m e n t s  b e h i n d  p a s s a g e  
of the M a g n u s o n  Act was the inabi l i t y  of the s t a t e s  to a c h i e v e  
s ound c o n s e r v a t i o n  and m a n a g e m e n t  of fishery r e s o u r c e s  
t h r o u g h o u t  the e n t i r e  range of the stocks. The e x t e n s i o n  of 
s t ate j u r i s d i c t i o n  w o u l d  in c r e a s e  the amount o f  fishery 
r e s o u r c e s  u n d e r  s t a t e  c o n trol without i n c r e a s i n g  t h e i r  s t a f f  or 
funds for research, d a t a  collection, d e v e l o p m e n t  of m a n a g e m e n t  
plans, e n f o r c e m e n t  or o t h e r  functions.

I n t e r s t a t e  c o o p e r a t i o n  w o u l d  be essential to e n s u r e  c o n s i s t e n c y  
of o b j e c t i v e s  a n d  m a n a g e m e n t  regulations, but s i m p l e  e x t e n s i o n  
of a u t h o r i t y  w o u l d  not r e q uire or even foster s u c h  c o o p e r a t i o n .
As e x i s t i n g  FM P s  w e r e  r e p e a l e d  or n e g a t e d  by c h a n g e s  in S t a t e  
r e g u l ations, t h e r e  w o u l d  likely be i n c r e a s e d  i n t e r s t a t e  
c o n f l i c t s  w i t h  a d v e r s e  i m p acts on stocks a n d  in turn on the 
fisheries. F o r  example, s p lit jurisdiction c o u l d  result in 
d i f f e r i n g  o b j e c t i v e s  or  r e g u l a t i o n s  for the same f i s h e r i e s  
r e s u l t i n g  in c o n f u s i o n  for the c o a s t w i s e  fleets, u n c e r t a i n t y  
r e g a r d i n g  i n t e r s t a t e  b o u n d a r i e s  b e y o n d  three miles, d i f f i c u l t i e s  
o f  enf o r c e m e n t ,  a n d  a p o t e n t i a l  increase in s h o r t - t e r m  
e x p l o i t a t i o n  at the e x p e n s e  o f  l o n g - t e r m  m a i n t e n a n c e  of  the 
i n t e r s t a t e  stock. T h e r e  w o u l d  be a need for an i n s t i t u t i o n a l  
m e c h a n i s m  to r e s o l v e  i n t e r s t a t e  c o n f l i c t s  (as p r o v i d e d  for in 
the S t r i p e d  Bass C o n s e r v a t i o n  Act); however, i m p l e m e n t a t i o n  of 
such m e c h a n i s m s  p r o b a b l y  w o u l d  not o c cur until t h e r e  has b e e n  
d a m a g e  to so m e  stocks. I n c r e a s e d  funding u n d e r  the 
I n t e r j u r i s d i c t i o n a l  F i s h e r i e s  Act or other s t a t u t e s  c o u l d  of f s e t  
r e d u c e d  F e d e r a l  efforts, but there w o u l d  be no m a n d a t e  to 
a c h i e v e  the p u r p o s e s  of  the M a g n u s o n  Act.

It s h o u l d  al s o  b e  n o t e d  that e x t e n d e d  state j u r i s d i c t i o n  c o u l d  
r esult in s i g n i f i c a n t  c h a n g e s  in fishery a l l o c a t i o n s .  M a n y  
s t a t e s  are u n d e r  s t r o n g  p r e s s u r e  to reserve m a n y  or mo s t  sto c k s  
w i t h i n  s t a t e  j u r i s d i c t i o n  for r e c r e a t i o n a l  fisheries. This 
p r e s s u r e  c o u l d  i n c r e a s e  if the st a t e s  had j u r i s d i c t i o n  o v e r  all 
f i s hery r e s o u r c e s  w i t h i n  12 miles. C o m m e r c i a l  i n t e r e s t s  w o u l d  .
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p r o b a b l y  have less a b i l i t y  to c o u n t e r  this p r e s s u r e  at the state 
level than at the C o u n c i l  a n d  Federal level.

Parochi a 1 i s m : Under a 12 m i l e  state fishery jurisdiction,
int e r s t a t e  rivalries are likely to be reinforced. Even now, 
m a n y  states impose d i f f e r e n t i a l  license fees w i t h i n  t h e i r  
m a r i t i m e  bou n d a r i e s  up o n  o u t - o f - s t a t e  fishermen. If s t a t e  
jur i s d i c t i o n  were to be e x t e n d e d  to 12 miles, a n d  w i t h  that the 
p o w e r  to license o u t - o f - s t a t e  fishermen, the p o t e n t i a l  for 
i n e q u i t i e s  in fishing o p p o r t u n i t y  w o u l d  be c o n s i d e r a b l y  
c o m p o u n d e d  in the c o a s t a l  fisheries. In addition, s t a t e s  have 
s o m e t i m e s  attem p t e d  m o r e  s t r i n g e n t  instit u t i o n a l  b a r r i e r s  
against o u t - o f - s t a t e  f i s h e r m e n  to prot e c t  the i n t e r e s t s  o f  the 
s t a t e - b a s e d  fishermen a n d  p r o c e s s o r s  p r e d o m i n a n t l y  in t h e i r  
internal waters. Such b a r r i e r s  have i n cluded o u t r i g h t  b a n s  and 
p r o h i b i t i v e  n o n r e s i d e n t  fees. Generally, when such i s s u e s  have 
r e a c h e d  Federal courts, s t a t e  st a t u t e s  e x c l u d i n g  n o n r e s i d e n t s  
have been struck down.

R e s e a r c h  and E n f o r c e m e n t : E x t e n d i n g  state j u r i s d i c t i o n  w o u l d

d e c r e a s e  the Federal i n t e r e s t  in r esearch and s t o c k  a s s e s s m e n t s  
for a large nu m b e r  of stocks. It w o u l d  be d i f f i c u l t  to m a k e  a 
s t r o n g  ca s e  for F e d eral r e s e a r c h  into stocks w h i c h  are u n d e r  
s t a t e  m a n a g e m e n t  j u r i s d i c t i o n .  B e c ause state r e s e a r c h  
c a p a b i l i t i e s  g e n e r a l l y  are limited, e x t e n s i o n  o f  state 
ju r i s d i c t i o n  w o u l d  result in a s i g n i f i c a n t  dr o p  in r e s e a r c h  and 
s tock a s s e s s m e n t s  over time. The range o f  many i m p o r t a n t  stocks 
w o u l d  e x t e n d  e x t e n d - a c r o s s  m a n y  b o u n d a r i e s  of m a n y  states, few 
of  w h i c h  are e q u i p p e d  to t a k e  ov e r  the a s s e s s m e n t s  n o w  c o n d u c t e d  
b y  or w i t h  the p a r t i c i p a t i o n  of NMFS. This c o u l d  h a v e  l o n g  te r m  
a d v e r s e  impacts b e c a u s e  i n a d e q u a t e  stock a s s e s s m e n t s  c o u l d  
result in o v erharvest for l o n g  p e r i o d s  b e f o r e  the i m p a c t s  on 
st o c k s  w e r e  apparent.

E x t e n d i n g  state j u r i s d i c t i o n  c o u l d  result in a m u l t i p l i c i t y  of 
r e g u l a t o r y  d i f f e r e n c e s  w h i c h  w o u l d  r e q uire i n c r e a s e d  p e r s o n n e l  
f u n d i n g  for the states. W h i l e  t h e r e  w o u l d  be f e w e r  f i s h e r y  
m a n a g e m e n t  pro g r a m s  c a l l i n g  for F e d e r a l  e n f o r c e m e n t  efforts, 
t h e r e  c o u l d  be more n e e d  for F e d e r a l  a c t i v i t y  r e l a t e d  to L a c e y  
Act enforcement, g i ven the e x p e c t a t i o n  of d i f f e r i n g  s t a t e  
r e g u l a t i o n s  for shared stocks. In addition, e x i s t i n g  F e d e r a l  
e f f o r t s  u n d e r  the M a g n u s o n  A c t  re l a t i v e  to foreign f i s h i n g  and 
p r o t e c t e d  species w o u l d  c o n t i n u e .  W here F e d e r a l  r e g u l a t i o n s  
w e r e  inc o n s i s t e n t  wi t h  t h o s e  o f  any state, the F e d e r a l  
G o v e r n m e n t  w o u l d  also r e q u i r e  m o r e  p e r s o n n e l  a n d  funds for 
s u r v e i l l a n c e  o p e r a t i o n s  to a s c e r t a i n  w h i c h  v e s s e l s  w e r e  f i s h i n g  
u n d e r  s t a t e  jur i s d i c t i o n  a n d  w h i c h  u n der F e d e r a l  j u r i s d i c t i o n .  
R e s e a r c h  a n d  e n f o r c e m e n t  e f f o r t s  n o w  c a r r i e d  out by F e d e r a l  
a g e n c i e s  inside the 1 2 - n m  b o u n d a r y  c o uld not be cut 
s i g n i f i c a n t l y  without s e v e r e  impacts. States c o u l d  not ta k e  
o v e r  these functions i m m e d i a t e l y  a l t h o u g h  they m i g h t  e v e n t u a l l y  
do so. S h a r e d  data c o l l e c t i o n  s y s tems m ight be d i s r u p t e d  a n d  
p r e v a i l i n g  c o n f i d e n t i a l i t y  r e s t r i c t i o n s  m a y  b e c o m e  s u b s t a n t i a l l y
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m o r e  b u r d e n s o m e  due to the larger s h a r e  o f  the total fishery 
b e i n g  affected. Federal research, da t a  c ollection, and 
e n f o r c e m e n t  a c t i v i t i e s  should not be r e d u c e d  until the states 
d e m o n s t r a t e  the a b i l i t y  and desire, to ta k e  o v e r  such programs.

T r a n s b o u n d a r y  Stocks: N e g o t i a t i o n  p r o b l e m s  and c h a l l e n g e s
r e g a r d i n g  t r a n s b o u n d a r y  stocks b e t w e e n  the U n i t e d  St a t e s  and 
Canada, the U n i t e d  States and Mexico, a n d  p o s s i b l e  t r a n s b o u n d a r y  
st o c k s  b e t w e e n  the U n i t e d  States a n d  the U S S R  w o u l d  be 
e x a c e r b a t e d  with e x t e n d e d  state j u r i s d i c t i o n .  Mo r e  of the 
r e s o u r c e s  will co m e  under state j u r i s d i c t i o n  w h i c h  will 
i n t r o d u c e  further c o m p l e x i t y  into the F e d e r a l  G o v e r n m e n t ' s  
e f f o r t s  to a c h i e v e  i n t e r n a t i o n a l  c o o p e r a t i o n  s i nce state and 
F e d e r a l  i n t e r e s t s  do not always coinc i d e .

R e c r e a t i o n a l  F i s h e r i e s : S t a t i s t i c s  on r e c r e a t i o n a l  f i s hing by

3-12 a n d  12-200 nm  segments are not a v a i l a b l e  from the M a r i n e  
R e c r e a t i o n a l  F i s h e r y  S t a t i s t i c s  S u r v e y  ( M R F S S ) . However, d a t a  
are a v a i l a b l e  for inside and o u t s i d e  of 3 n m  for the c o n t i n e n t a l  
U n i t e d  St a t e s  except for Texas and the w e s t  c o a s t  o f  Florida, 
w h e r e  s t ate j u r i s d i c t i o n  e x t e n d s  to a p p r o x i m a t e l y  10 s t a t u t e  
m iles. Da t a  for these two states are a v a i l a b l e  for inside a n d  
o u t s i d e  10 miles.

For st a t e s  w i t h  jurisd i c t i o n s  of 3 nm, 84% o f  the 1987 c a t c h  in 
n u m b e r  was inside 3 nm, and 84% of the w e s t  F l o r i d a  a n d  T exas 
c a t c h  was taken w i t h i n  10 miles ( A ttachment 8). T h ese resu l t s  
s u g g e s t  th a t  90% or more of the c a t c h  in n u m b e r  w o u l d  be t a ken 
w i t h i n  12 nm. It s h o u l d  be n o t e d  t h a t  in t h e  w a t e r s  o f f  the N e w  
E n g l a n d  a n d  M i d - A t l a n t i c  states t h e r e  is a t r e n d  towa r d s  
i n c r e a s e d  r e c r e a t i o n a l  fishing f u r t h e r  o f f s h o r e  and s e a w a r d  of 
12 nm.

As n o t e d  earlier, e x t e n d e d  state j u r i s d i c t i o n  c o u l d  result in 
a d d i t i o n a l  stocks b e i n g  r e s e r v e d  for r e c r e a t i o n a l  f i s h eries at 
the e x p e n s e  of c o m m e r c i a l  fisheries.

Indian T r e a t y  R i g h t s : It is u n c e r t a i n  w h e t h e r  tr e a t y  rights of 

n a t i v e  A m e r i c a n s  w o u l d  be a f f e c t e d  by  e x t e n s i o n  of state 
j u r i s d i c t i o n .  An  increase in A l a s k a ' s  j u r i s d i c t i o n  ov e r  s a l m o n  
w o u l d  be of  c o n c e r n  to northwest t r e a t y  t r i b e s  and o t h e r  u s e r  
g r o u p s  in the P a c i f i c  Northwest. A n y  i m p l e m e n t i n g  l e g i s l a t i o n  
m u s t  c l e a r l y  a d d r e s s  this point.

O t h e r  L i v i n g  M a r i n e  R e s o u r c e  A c t i v i t i e s : No s i g n i f i c a n t  e f f e c t s

are a n t i c i p a t e d  for p r o t e c t e d  s p e c i e s  n o r  are s u b s t a n t i a l  
a d v e r s e  e f f e c t s  a n t i c i p a t e d  for h a b i t a t  c o n s e r v a t i o n .  However, 
it s h o u l d  b e  n o t e d  that the 1986 a m e n d m e n t s  to  the M a g n u s o n  Act 
i n c r e a s e d  the r e s p o n s i b i l i t y  of the R e g i o n a l  F i s h e r y  M a n a g e m e n t  
C o u n c i l s  in the ar e a  o f  h a b itat c o n s e r v a t i o n .  The C o u n c i l s  are 
p r o v i n g  e f f e c t i v e  in h e l p i n g  NMFS p r o t e c t  a n d  c o n s e r v e  i m p o r t a n t  
f i s h e r y  habitat. To the extent that any c h a n g e  in s t a t e / F e d e r a l  
j u r i s d i c t i o n s  d i m i n i s h e s  the Counc i l s '  r o l e  t h e n  t heir role in
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h a b i t a t  w i l l  al s o  be reduced, to the p r o b a b l e  d e t r i m e n t  of 
f i s h e r i e s  habitats. On the o t h e r  hand, to the e x t e n t  that state 
c o a s t a l  zone m a n a g e m e n t  p l a n s  p r o t e c t  the e n v i r o n m e n t ,  t h e r e  may 
be a b e n e f i t  to h a b itat p r o t e c t i o n  from e x t e n d i n g  jurisd i c t i o n .  
On balance, however, the d i s a d v a n t a g e s  of l e s s e n e d  C o u n c i l  
a u t h o r i t y  o u t w e i g h  the p o t e n t i a l  a d v a n t a g e s  of a b r o a d e n e d  
c o a s t a l  zone program.

Magnuso n Act— and .Other Laws: R e s p e c t i v e  state a n d  F e d e r a l
i n t e r e s t s  u n d e r  NOA A ' s  p r i n c i p a l  r e s o u r c e  m a n a g e m e n t  s t a t u t e s  
w o u l d  be realigned; e a c h  s t a t u t e  w o uld need to be e x a m i n e d  to 
d e t e r m i n e  w h e t h e r  the d e g r e e  of  a l t e r a t i o n  of S t a t e - F e d e r a l  
b a l a n c e  was a cceptable.

A t t a c h m e n t s





Attachment 2

1 9 8 7  U . S .  C O M M E R C I A L  H A R V E S T  
By Distance from Shore

F i s h e r y 0-3 miles 3-12 miles 12 - 2 0 0  miles

F i n f i 3 h

Po u n d s 36% 30% 34%

Va lue 50% 15% 35%

S h e l l f i s h

Po u n d s 51% 18% 31%

V a l u e 50% 12% 38%

T o t a l

P o u n d s 38% 28% 34%

V a l u e 50% 14% 36%



Att a c h m e n t  3
MAJOR U.S. FISHERIES

Harvests by D i s t a n c e  from Shore 
B a sed on 1987 Data
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F i s h e r y 0-3 mi l e 3-12 mile 12-200 mile T OTAL

1,000
Pounds

$1,000 1,000
Pounds

$1,000 1,000
Pounds

$1,000 1,000
Pounds

$1,000

FISE
Cod

A t l a n t i c 1,296 1,004 7,221 5,565 50,036 37,237 58,533 43,806
Pacific

A l a s k a 24,177 4,256 136, 999 24 , 1 1 5 - - 161,176 28,371
We s t  Coast 937 304 423 138 5, 937 1,935 7,297 2,377
JV — - 67,686 7, 899 63,534 7,435 131,220 15,334

Flounders
New E n g l a n d 8,876 11,143 9,853 11,963 58, 006 76,398 76,735 99,504
Gulf a n d  S Atl 5,805 6,335 1,703 1, 953 2,410 2,745 9, 918 11,083
A l a s k a 35,960 3, 344 3,050 345 - - 39,010 3, 689
West C o ast 10,160 3, 926 26,040 9,227 28,150 12,144 66,279 25,301
JV — 254,810 17,189 239,572 16,083 494,382 33,272

Hake
R e d / W h i t e  (Atl) 181 37 1,903 486 15,645 5,793 17,729 6,316
P a c i f i c 27,853 1,228 N A N A N A NA N A N A
JV *“ N A N A N A iv A N A N A

Halibut 27,186 30,741 14,159 16,213 34,694 41,108 76, 091 81,041

Herring, sea
A t l a n t i c 42,782 2,390 32,133 1, 486 9, 621 492 84,536 4,368
P a c i f i c 122,598 47,916 - - — - 122,598 47,916

Mac k e r e l
Atlantic, Dorn 1,158 216 399 125 7,918 678 9,475 1,019
Atlantic, JV - - - - 17,663 1,058 17,663 1,058
King 715 845 1,900 2,071 1, 951 2,056 4,566 4,972
P a c i f i c 38, 116 2, 615 55, 636 3,818 - - 93,752 6,433
Spanish 1,954 610 4,000 1,320 563 226 6,517 2,156
Atka, Dorn 124 13 - - — - 124 13
Atka, J V 66,206 4,775 — 66, 206 4,775
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MAJOR U.S. FISHERIES

Harvests by D i s t a n c e  from Shore 
B a s e d  on 1987 Data

Fishery 0-3 mi l e 3-12 mile 12-200 mile T OTAL

1,000
Pounds

A  i  
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Salmon, P a c ific 544,968 560, 150 14,379 31,401 2,258 4,169 561,605 5 9 5 ,720

Snapper
Red
Other

17
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S w o r d f i s h 8 27 - - 7,455 27,364 7,463 27,391

Til e f i s h - - 120 134 7,830 8,718 7, 950 8,852

Whit ing 1,006 342 5, 414 1, 614 28,204 9, 610 34,624 11,566



MAJOR U.S. FISHERIES
Ha r v e s t s  by Dis t a n c e  from Shore

B a s e d  on 1987 Data

Fishery 0-3 mile 3-12 mile 12-200 mile TOTAL

S h e l l f i s h
Clams

Hard
Ocean Quahog
Soft
Surf
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Pounds

11,418
1,254
7,466

16,318
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2,426
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11,418 
50,258 
7, 469 

60,744
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49,593 
16,576 
19,770 
27,993

Crabs
Blue
Dungeness
King
Snow

197,784 
22,364 

635 
8,114

70,763 
29,110 
2, 058 

17,363

42 
7,096 
4,360 

105,698

13
9,382

14,839
81,321

24,070 82,032

197,826 
29, 460 
29, 065 

113,812

70,776 
38,492 
98, 929 
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American 
Spiny, Atl/Gulf

38,133
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3,272
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2,680

2,285
9,353
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1,161
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4,083

45,498 
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Oysters 39,807 92,423 - - - - 39, 807 92,423
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Shrimp
New England 
Gulf & S. Atl

1,581 
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1,754 
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9,500 
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10,404
53,187 86, 334 205,794
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2,325
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712

4,296

29,653 
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1,373

38,625 
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13,784
1,373
4,300


