


Their report (Metz and Dixon, December Ix, 1988) produced
within the specified time and data constraints a range of proba-
ble values for mineral resulting in a final estimated value of
$1.5 billion. After preliminary review by DNR staff and the
Institute of Social and Economic Research, DNR contracted with a
methodology expert (Professor DeVerle Harris of the University of
Arizona) to critique the report using "best practices"™ as the
standard of criticism sithout allowance being made for cost, time

or data limitations.

Harris fully stated the restricted nature of his charge at
the outset. Although finding that it did not always follow "best
practices'™, he noted "such analysis is very difficult and usually
entails compromises of best practices., and approximations'™ and
that the less than best practices used by Metz/Dixon might be
accepted "if a rough estimate of value is adequate™. Harris goes
on to say "In fairness to Metz and Dixon, the use of net smelter
return methods is consistent with the simplistic treatment of
mineral potential and exploration [by DGGS]." (Harris, May,

1989) .

He further noted that "replacing [the Metz/Dixon] estimate by
best practice will require a much greater effort"” and still would
result iIn an estimate based upon professional judgment (report
dated May 30, 1989) . Apparently this was too inconclusive for

DNR and a second contract was entered into with Harris in which
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he presented the design of a best practices undertaking and

estimated the price at $350,000 (report September 1989)1.

""Best practices'™, however, under Harris® proposal would
require much more than money. "Much of the geologic analysis by
ADGGS personnel will have to be redone for the estimation of
mineral endowment'. (Harris Sept., 1989). The product of the
DGGS effort was a ranking of MHTL by their favorability for
mineral deposits, not probabilities for number of deposits re-
quired by "best-practices”. Metz/Dixon, having no alternative
but to use this data, iIntroduced an additional step converting
the DGGS rankings into probabilities. They would have preferred
to have had the best practices version advocated by Harris
(Metz/Dixon, October 1989, pp. 6-7). Harris also noted short-
comings and gaps in the basic data collection and compilations
requiring that "the geologic analysis for endowment estimation
would have to repeat this initial data and information acquisi-
tion” (Harris, September 1989, pp. 3-4)2. However, at the Novem-
ber 7, 1989, Commission meeting, which Harris declined to attend,
C. Dixon explained how -chey used generally accepted "rules of
thumb™ that would not be seriously in error and built in "safety
factors™ at each step to insure that the valuation would not be

overstated.

1.DGGS had previously advised DNR and the Commission that a $53
million surveying and exploration program would be necessary
before they could attempt a valuation.

2.This would not involve acquiring new geologic data, but rework-
ing the same data that DGGS utilized.
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In discussing the kinds of expertise required (geoscience of
mineral resource formation, regional knowledge of geology, and
estimation methodology), Harris rated some of DGGS personnel as
"well qualified for the Tfirst expertise, at least as to certain
deposit types*, as "especially well qualified for the second
expertise™, and "not highly experienced in expertise three".

(pago 8). Beyond expertise, Harris noted the appearance of
conflict of interest because of the litigation (page 9). He
recommended contracting with the USGS for mineral endowment
estimate and with an outside contractor (such as his Center for

Miner?! Resource Science) for other phases. (page 10).

Commission Decision

On the basis of the two Harris reports, the ISER study
commissioned by DNR (*'Review and Analysis of “Mineral, Coal, and
Aggregate Resource Appraisal of Alaska Mental Health Trust
Lands,' Tuck and Berran, March, 1989), and the Metz/Dixon Reply
(October 12, 1989) important areas of broad agreement between all
the mineral valuation experts emerged. There was consensus that:
(@D a value can be estimated for undiscovered mineral deposits
(Harris devoted an entire book to appraisal of undiscovered
mineral resources, "Mineral Resources Appraisal™, Clarendon
Press, Oxford, 1984), (2) the comparable sales approach was not
an appropriate method to value the mineral endowment of MHTLs,
(3 the use of a discounted net income stream is the appropriate
means of estimating the fair market value, and (4) the dominant

mineral production from a district comes from a few very large
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deposits (Harris, p. 17, Metz/Dixon, p. 12), . The areas of
disagreement were related to degree of refinement of the analysis
and estimates, on techniques used at each point of procedure (i.e

costly econometric modeling vs. accepted industry practices).

Given (1) the unanimity that the discounted cash flow ap-
proach utilized by Metz/Dixon was the appropriate methodology;
(@ that compromises made from "best-practices’™ for other por-
tions of the total valuation process were far more serious than
for the minerals valuation (e.g. surface and oil & gas), and ()
the complete lack of any viable alternative, tha Commission
approved the Metz/Dixon approach and methodology for determining

fair market value for the mineral endowment of MHTL.

While not approving the values per se, the Commission also
notes that the estimate of $1.5 Billion, as a "reality check"™ of
the processes generating the figure, is a reasonable and conser-
vative one. That the Greens Creek mine has a $3.6 billion esti-
mated reserve and Red Dog $20 Billion, lends ample supports that
the $1.5 billion advanced by Metz/Dixon for all MHTL is reasona-
ble. other new projects in advanced stages of exploration are
the Fort Knox near Fairbanks, the Kensington Mine project in the

Juneau area, and the Golden Zone between Anchorage and Fairbanks.
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EXECUTIVE SUMMARY

This minority report documents my dissent from the majority
report of the Interim Mental Health Trust Commission (IMHTC)
regarding procedures to be used by t..e Commissioner of the
Department of Natural Resources (Commissioner) to determine the
fair market value of both the original one million acre mental
health trust land grant and the replacement lands in accord with
Chapter 48, SLA 1987. In addition, 1 have set out the procedures
which 1 believe should be used in order to comply with Chapter 48
and the land and resource values which those procedures produce.

I do not take this step lightly. Since joining the IMHTC as the
Commissioner™s designee 1iIn January, 1988, my goal has been to
reach consensus with my fellow IMHTC members if and whenevei
possible.

While 1 believe my fellow IMHTC members also shared this goal,
that approach was abandoned with respect to the valuation
procedures finally adopted in the IMHTC majority report. By
adopting, 1in large measure, valuation procedures urged by the
attorneys for the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to produce fair
market value as required by Chapter 48, the majority left me with
no alternative but to dissent.

I dissent from the IMHTC majority report for the following
reasons:

1. The IMHTC exceeded its statutory authority by proposing
and adopting its own valuation procedures instead of reviewing
and approving only thosa procedures proposed by the Commissioner.

Chapter 48 specifies that the IMHTC is to review and approve
valuation procedures proposed by the Commissioner. As
contemplated by the Legislature, the valuation procedures
accordingly would be acceptable to both the plaintiffs® and
intervenors®™ representatives cn the IMHTC and to the Department
of Natural Resources ('department™). Certain procedures
contained in the majority report, however, were not proposed by
the Commissioner, are unacceptable to the department, and
therefore should not have been approved by the IMHTC majority.
By proposing and adopting valuation procedures over the
department®s objections, the IMHTC has ignored the legislative
requirement that, in effect, there be consensus as to the
valuation procedures to be employed.



2. Th« proc»dur«« proppiad and adopted by th< IMHTC In tha

majority report do not produca fair nirlost valua, n ragruired

ChiPtw 48; Inataad. thav produca a valua aubatantially greater
ban fair mr)c>t valua.

The importance of the value determinations used to determine fair
market value cannot be overstated because of the dramatic effect
they will have on the overall state budget. Under the valuation
procedures adopted by the majority of the IMHTC, the total value
of the original one million acre mental health trust land grant
would exceed $2.2 billion. Under AS 37.14.021(c), this would
result in more than $178 million in otherwise unrestricted state
general funds being restricted in the Mental Health Trust Income
Account. Under the valuation procedures 1 believe should be
employed, the fair market value of the original one million acre
grant equals just over $564 million, resulting in more than $45
million annually in the Mental Health Trust Income Account.

While the remainder of this minority report documents the fact
that the procedures adopted by the IMHTC in the majority report
do not produce fair market value, the point can be i1llustrated
with three examples...

Example 1; Surface Estate. The IMHTC initially defined
“"fair market value,” the value required by Chapter 48, as
"the most probable selling price In a free and open market,"
a standard definition in the real estate business. Panels
of independent expert appraisers were then given
instructions (prepared jointly by the majority of the IMHTC,
the lawyers for the plaintiffs and intervenors and the
department) to determine fair market value as defined. The
lawyers for the plaintiffs and intervenors retained
consultants (at state expense and without formal approval of
the IMHTC) who were not asked to determine fair market value
as defined by the IMHTC and required by Chapter 48.

Instead, they were directed to determine '"the highest value
that can be supported in the market.” Following review by
those consultants, the panels 1increased their initial
values, on the average, by about 20 percent; The procedures
adopted by the IMHTC majority require that those values be
further increased by splitting the difference between the
final fair market values as determined by the panels and
"the highest values that can be supported in the market™ as
determined by the consultants for the plaintiffs and
intervenors.
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Example 2: Hardrock Minerals. The procedures adopted by
the IMHTC majority to determine the fair market value of the
hardrock mineral estate, among many other shortcomings,
begin with the assumption that all mineral deposits on
mental health lands were developed on the date of valuation.
That, of course, 1is not the case. In fact, there is very
little mineral production from mental health lands even
today. The consultants hired by the lawyers for the
plaintiffs and intervenors acknowledge that this assumption
alone produces value many times higher than would be
produced if it was assumed that mineral deposits on mental
health lands are not developed until sometime in the future:

A. Deposits are developed as of 2006 - the net
present value (NPV) is $225 million.

B. Deposits are developed as of 1996 - the NPV is
$585 million.

C. Deposits are developed as of 1987 - the NPV is
$1.5 billion.

The procedures adopted by the IMHTC majority value the mineral
estate at the $1.5 billion figure. It"s also conceivable that
major deposits will never be discovered iIn which case the NPV
would be zero.

Example 3: Integration. The procedures adopted by the IMHTC
combine the various value components — surface estate, timber,
oil and gas, hardrock minerals, coal, and sand and gravel- by
simply adding them up. A prospective purchaser in the real
world, of course, would not simply add up all the values. He or
she would instead determine which uses, if any, are compatible.
For example, residential subdivision development and strip mining
for coal are not compatible.

3. Tha procaduras proposed and adopted by the IMHTC in the
majority report craata substantial problems with respect to
reconstituting tha trust and periodically redetermining its
valua.

Chapter 48 contemplated an exchange of some original mental
health lands for other state lands on the basis of equal value.
The procedures adopted by the majority of the IMHTC have been
used to value the original mental health lands, but they have not
been used to value the pool of potential exchange lands. This
precludes the exchange contemplated by the Legislature. In



T L

addition, Chapter 48 contemplated periodic revaluation of the
lands following the exchange. If the exchange cannot go forward,
the legislatively contemplated revaluation also cannot go
forward.

In my opinion, the failure of the IMHTC to reach consensus on
valuation procedures makes it impossible for the Commissioner to
comply with Chapter 48. The procedures approved by the IMHTC
majority were not proposed by the Commissioner as required by
law; the procedures 1 believe should be used have not been
approved by the IMHTC as required by law. For this reason, |
believe the Commissioner should transmit both the majority and
minority IMHTC reports to the Legislature, explain that she is
unable to comply with Chapter 48 at present, and list three
options for legislative consideration: (D change the law to
accept the value determined under the procedures adopted by the
IMHTC majority; or (2 change the law to accept the value under
the procedures 1 believe should be used to comply with Chapter
48; or (3) appropriate additional funds to permit the IMHTC to
continue seeking consensus. I believe the Commissioner should
recommend that the Legislature choose option (2), accepting the
value determined under the procedures 1 believe should be used to
comply with Chapter 48.
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BACKGROUND

The IMHTC was created by the Legislature in Chapter 132, SLA
1986, to oversee state management of mental health trust lands.
In Chapter 48, SLA 1987, the Legislature established a statutory
framework for resolving the mental health trust land issue. The
three main elements of that resolution are: (@ valuing the
original one million acre land grant and all lands in
legislatively designated areas (parks, wildlife refuge, etc.)
under procedures proposed by the Commissioner and approved by the
IMHTC; (@ ™"exchanging™ those original mental health trust lands
not in legislatively designated areas for "replacement” lands of
equal value iIn such areas; and (@) "renting"” the original mental
health trust lands in such areas and the equal value
"replacement”™ lands for 8 percent of their fair market value
annually.

Following the passage of Chapter 48, SLA 1987, the Governor
appointed Dr. George Rogers of Juneau and Dr. Lidia Selkregg of
Anchorage to join the Commissioner to compose the membership of
the IMHTC. Dr. Rogers was then selected chairman of the IMHTC.
Originally, Deputy Commissioner Lennie Gorsuch represented the
Commissioner on the IMHTC, followed later (after January, 1988)
by Deputy Commissioner Rod Swcpe. Assistant Attorney General Tom
Koester of the Department of Law served as legal counsel to the
IMHTC, while representatives of the Department of Natural
Resources (department) provided staff support.

The IMHTC met on August 19 and 20, 1987, and continued to meet
regularly through January, 1990. S; .oe passage of Chapter 48, a
total of thirty-five (35) IMHTC me* ings have been held in either
Anchorage or Juneau following at least fourteen (14) days prior
public notice.

Although not part of the IMHTC, the attorneys for the plaintiffs
and intervenors in the Weiss lawsuit, David Walker and Jim
Gottstein, attended almost every IMHTC meeting and actively
participated in all aspects of the discussions and valuation
process, even to the point of proposing valuation procedures and
resultant values. The IMHTC allowed the plaintiffs and
intervenors to join in all discussions during IMHTC meetings.

At times, this degree of participation made it extremely
difficult to differentiate between IMHTC conclusions and those of
the lawyers for the plaintiffs and intervenors. The plaintiffs”
and intervenors®™ lawyers also independently hired appraisal
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consultants to review the work of contractual appraisers,
retained by the department under procedures developed by the
department, the IMHTC, and the lawyers for the plaintiffs and
intervenors, and working under instructions developed in the same
way, to compose the opinion of value panels fox" the surface
estate valuation. In addition, the plaintiffs and intervenors,
acting without formal IMHTC authorization, hired independent
mineral consultants, Paul Metz and Colin Dixon, to compile a
value for hardrock minerals, coal, and material sources (within
the mental health trust land portfolio) using a procedure not
previously recommended by the Commissioner or formally discussed
or approved by the IMHTC. Mr. Metz and Mr. Dixon also attended
several meetings of the IMHTC to present their information and
viewpoints.

The most difficult aspect of the entire valuation process proved
to be the development and approval of specific procedures under
which the department would value mental health trust lands. On
several occasions the IMHTC chose to adopt a new valuation
methodology even after the department had already completed, at
considerable time and expense, the valuation process using the
original IMHTC approved methodology. Development of a new
valuation methodology frequently seemed to be motivated more by
the desir/ to produce a higher value than to correct the original
methodology. As a result, procedures were adopted by the IMHTC
that were not proposed by the Commissioner (as required under
Chapter 48) and which do not produce fair market value (as
Chapter 48 also requires).

Throughout my participation In this process, |1 strived toward
achieving consensus and a common resolution of the various issues
with my fellow IMHTC members.. However, as it became apparent
that the majority of the IMHTC was dissatisfied with the results
of the initially approved procedures and began amending thom to
produce higher values, the consensus approach began to erode.
This became particularly apparent iIn discussions regarding the
results of the opinion of values for the surface estate and
values for the mineral estate. Thus, as a dissenting member of
the IMHTC, 1 felt it was necessary to submit a minority report.



FINDINGS

1. Th* IMHTC axc««d«d its statutory authority by proposing and
adopting its own procaduras instaad of raviawing and
approving only thosa procaduras proposad by tha
Cosmissionar.

The Legislature contemplated and specified that the Commissioner
propose valuation procedures which then would be approved by the
IMHTC. Section 90 of Chapter 48, SLA 1987 repealed and reenacted
section 2(a) of Chapter 132, SLA 1986 to read: 'The commission
shall approve procedures proposed by the Commissioner of Natural
Resources to determine the fair market value, as of the effective
date of AS 38.05.800, of all lands selected by and patented to
the state under sec. 202 of the Alaska Mental Health Enabling
Act, and review the final determination of the fair market value
determined under those procedures.”™ (Emphasis added.)

Under AS 38.05.800(a), also enacted as part of Chapter 48, the
Commissioner is to determine the fair market value of the
original mental health land grant "under procedures approved by
the Interim Mental Health Trust Commission."

Simply stated, the Commissioner is to propose valuation
procedures to be reviewed and approved by the IMHTC. Once a set
of procedures have been approved by the IMHTC, the application of
those procedures to the valuation of the mental health land grant
and replacement lands is the responsibility of the Commissioner,
with the results then reviewed by the IMHTC. The Legislature
thus contemplated a three-step process: (D consensus would be
reached as to the procedures to be followed; and () the
Commissioner would unilaterally implement those procedures to
determine fair market value; and (3 the IMHTC would review the
final fair market value determined by the Commissioner.

Although the IMHTC initially approved certain valuation
procedures proposed by the Commissioner, the IMHTC majority
eventually proposed and adopted many of its own procedures not
proposed by the Commissioner. Specifically, the procedures
adopted by the IMHTC majority for the surface valuation and for
the mineral valuation were ".lot proposed by the Commissioner.
These actions removed from the Commissioner all discretion and
thereby effectively excluded the Commissioner from the valuation
process, a result certainly not intended by the Legislature.
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Furthermore, the IMHTC in its majority report adopted not only
procedures, but also an actual set of resultant values. As
mentioned above, only the Commissioner has the authority and
responsibility to determine the fair market value of the land.
Therefore, the IMHTC again clearly exceeded its statutory
authority.

2. Th* procedures proposed end adopted by the IMHTC in the
majority report do not result in fair market value, as
required by Chapter 48; initially they produce a value
substantially greater than fair market value.

AS 38.05.800(a) requires the Commissioner to "determine the fair
market value, as of September C, 1987 of all land selected by and
patented to the state under the Alaska Mental Health Enabling
Act." At its September 21-22, 1987 meeting, the IMHTC initiated
the valuation process by adopting, as proposed by the department,
the definition of fair market value found in American Institute
of Real Estate Appraisers/Society of Real Estate Appraisers, Real
Estate Appraisal Terminology (rev. ed. 1981). This definition
specifies "The most probable price in terms of money which a
property should bring in a competitive and open market under all
conditions requisite to a fair sale.” Employing that definition
and procedures, the department determined the fair market values
for the surface estate and resources associated with the mental
health and replacement lands (timber, oil and gas, coal, material
sources, and hard rock minerals). Those procedures and values
are outlined iIn this section.

The surface estate of all mental health trust and replacement
land was valued by the department using the opinion of value
approach. This approach, as amended by the IMHTC to make
adjustments for certain disputed values submitted by the lawyers
for the plaintiffs and intervenors, was approved by the
Commissioner and became the accepted procedure for valuing the
surface estate. However, the IMHTC majority report reflects a
surface estate valuation procedure and value different from that
developed by the IhSITC, approved by the Commissioner, and
employed by the department. As a result of this significant
departure from accepted and approved procedures, the resulting
value does not reflect fair market value and is inconsistent with
the fair market value requirement. Once the opinion of value
panels completed their work, the plaintiffs and intervenors hired
their own appraisal consultants to examine the results. The
review appraisers, however, did not employ the same valuation
approach used by the department. Instead, the plaintiffs® and
intervenors® appraisal consultants were given the following

8
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written instruction: "For all parcels that appear to have been
undervalued, provide your estimate of the highest value that can
supported in the market.”™ [Walker letter to MacSwain, Olson,

Sopp, dated July 19, 1988.]1] In State v. Alaska Continental
Development Corp.. 630 p.2d 977, 991 (Alaska, 1980), the Alaska
Supreme Court specifically disapproved of a valuation process
reflecting "the high end of the market spectrum,'™ stating that
such an approach ™"is contrary to the law in Alaska™ that fair
market value,” or the price a willing buyer would pay a willing
seller for the property, 1is the appropriate measure of jJust
compensation. There was no mention in the instructions to the
appraisal constF tants of fair market value or most probable
selling price. The values determined by the review appraisers,
therefore, have no relevance to the task with which the
Legislature charged the Commissioner, that of determining the
fair market value and not "the highest value that can be
supported in the market™ of the original one million acre mental
health land grant.

The IMHTC also approved the department®s recommendation that
determination of resource values would employ a two step
approach. The first step was to quantify the particular
resource(s) 1in place. The second step was to determine the value
to the landowner of that quantity of the particular

resource(s) 1in place.

For the hardrock portion of the mineral valuation, the IMHTC
majority report simply adopted the procedures and value contained
in the Report by Paul Metz and Colin Dixon ('MDA Report™). The
MDA approach employed procedures not recommended by the
Commissioner or previously discussed or approved by the IMHTC.
"urthermore, it produced 3 value which is substantially too high
for the hardrock mineral component, and suggests a hardrock
mineral endowment considerably greater than the facts support.

The resultant surface and resource values then were integrated by
the department, recognizing that values could be added where use
of the surface was compatible with other resource development,
but not where surface use was incompatible with resource
development. This was 1n accord with integration procedures
already approved by the IMHTC. However, the majority report uses
a different integration approach which involves simple addition
of all values— a process totally inconsistent with standard
valuation procedures. The issues of parcelization, integratesr.,
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replacement lands, redeternination of values, and the valuation
process used to determine fair market value for the various
resources, are described in more detail iIn the sections that
follow.

Parcelization

The department began the valuation process by proposing
procedures for the parcelization cf all land. After review by
the lawyers for the plaintiffs and intervenors and their ™"expert
appraisers’™ regarding the parcelization procedures, the
department®s proposed parcelization procedures were approved by
the Commissioner and the IMHTC. Department personnel then
parcelized approximately 7.5 million acres of land (mental health
trust and replacement land) 1into over 10,000 parcels.

This parcelization process used the standard larger parcel
criteria set out by the courts for determining fair market value
in condemnation litigation. The criteria include: unity cf
ownership, unity of use, and contiguity. There was one exception
to this rule. Where an approved survey was iIn existence
identifying separate lots, tracts, or metes and bounds surveys,
those surveyed tracts were segregated out from the larger into
separate individual parcels.

10



Surface Estate Valuation

In accordance with the intent of the Legislature, as reflected in
the fiscal note accompanying the bill that became Chapter 48, an
opinion of value process was to be used to determine the value of
the surface estate.

During the legislative discussion concerning Ch. 40, SiA 1987,
the department explained the opinion of value process to the
Legislature and submitted two different fiscal notes, one to
cover the cost of individual standard appraisals and one for the
opinion of value process. The Legislature recognized the
potential costs and lack of available money to fund individual
appraisals for all mental health and replacement lands.
Therefore, money was appropriated for the department to conduct
the fair market valuation through an opinion of value process,
consisting of three panels of appraisers. In other words, funds
were appropriated to cover only the cost of an opinion of value
process.

This opinion of value process involved three panels comprised of
three very experienced and knowledgeable iIndependent appraisers
from each of three geographic areas of the state (Southeast
Southcentral, and Northern). These appraisers sat as a panel
according to geographic area, examined plats, maps and legal
descriptions of mental health land, and rendered an opinion of
value for each parcel of property examined. They brought a
variety of work experience and market knowledge with them to
contribute to the opinion of value panel process. The use of a
three member panel for each geographic area provided an optimum
cross section of local market conditions, market demand, and
varied sales data. The comprehensive appraisal files of the
department were also made available to each panel.

The IMHTC and the lawyers for the plaintiffs and intervenors
approved, word by word, the "Request for Proposal™ (RFP) sent out
by the department to all appraisers in the state in order to
solicit interest in being a member of one of the opinion of value
panels. Two department employees and the two IMHTC members
representing the plaintiffs and intervenors, after consultation
with their respective attorneys, evaluated all of the RFP"s
submitted. They scored each proposal and selected nine
appraisers to compose the three separate panels of the most
qualified appraisers in the respective regions (i.e, Southeast,
Southcentral and Northern).

11
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The process used by the panels was not an "appraisal™ in the
strictest accepted definition of the term. Appraisal reports
were not required nor were field inspections conducted for every
parcel. However, this was fully recognized by both the
Legislature and IMHTC.

The theory of the opinion of value process is that some parcels
may be valued high and some parcels may be valued low, but they
average themselves out. This theory was given credibility when
the IMHTC conducted a check of the results of an earlier opinion
of value process (one panel of three appraisers for all three
regions of the state with only one appraiser representing each
region) on all original mental health land that had been selected
by the state or conveyed to municipalities. The IMHTC selected
parcels, 1i1n the Northern, Southcentral and Southeast regions,
that i1t felt were most likely to be valued too low, and had them
appraised under standard appraisal procedures. The result of
this exercise was that, on total, the actual appraised values and
the opinions of value for the parcels the IMHTC believed were the
most undervalued were within 4 percent. While some differences
were dramatic— the IMHTC majority report notes one 800 percent
difference (interestingly, the high value was produced by the
opinion of value process) they balanced out overall as expected.
This 1s contrary to the IMHTC majority report which infers that
the opinion of value process produces values which are uniformly
too low.

As soon as contracts were awarded, the department convened the
three opinion of value panels for each region to render their
best collective professional opinions of fair market value for
each parcel. The opinion of value panels were instructed to
determine fair market value using the definition found in the
American Institute of Real Estate Appraisers/Society of Real
Estate Appraisers, Real Estate Appraisal Terminology, adopted by
the IMHTC at its September, 1987 meeting. The opinion of value
panels also were instructed to consider reparcelizing if, in
their best professional judgement, reparcelization was necessary
to enable them to determine the land®s fair market value.

The panel®s findings were recorded on forms provided by the
department and approved by the IMHTC and attorneys for the
plaintiffs and intervenors. The forms contained all available
information relative to the parcels and were supplemented by land
status plats and maps. At least two members of each three member
panel signed signature blocks on each form indicating panel
concurrence with the specific value for each parcel.
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The IMHTC had, in the RFP, provided that the plaintiffs and
intervenors could review and challenge any of the values
established by the panels. The lawyers for the plaintiffs and
intervenors independently hired their own ™"appraisal review
consultants”™ to review the work of the opinion of value panels
(paid for by the state as court-ordered costs in the Weiss case).

The appraisal consultants hired by the lawyers for the plaintiffs
and intervenors were directed to determine 'the highest value
supported by market data." (Walker letter to Mac Swain, Olson,
et.al., dated July 19, 1988). They were not instructed to
determine what, in their best professional opinion, they
considered to be fair market value (using the definition adopted
by the IMHTC). Under their instructions, they valued the surface
estate at $833,280,096 compared to the opinion of value panels*
initial value of $392,000,000.

Their review took approximately nine months and resulted in
approximately two-thirds of the values of original mental health
trust parcels being questioned.

Due to the large number of questioned values by the appraisal
consultants and limited funding, the department proposed a
sampling strategy which was adopted by the IMHTC. Certain groups
of disputed values along with a computer-generated random sample
of the remaining disputed values, were identified and returned to
the Southeast panel for review. A representative sampling of
large (over 1,000 acres) parcels was submitted to the
Southcentral panel for review. The review of these disputed
values by the panels resulted in a small increase in the value of
some of the parcels. This occurred only after the lawyers fcr
the plaintiffs and intervenors and the chairman of the IMHTC
instructed the panels on how to value certain classes of parcels.

The method of applying the sampling results to all three regions
resulted in a 30 percent increase in the opinion of value panels”
initial $392 million value for the surface estate, thus
increasing it to a final value of $511,949,467. The value
determined by the plaintiffs® and intervenors®™ review appraisers,
however, was not similarly revised downward, but instead was held
at $833,280,096; no downward adjustment in their value was made.

The IMHTC, acting without a recommendation from the Commissioner,
adopted the procedure to determine the value of the surface
estate by simply splitting the difference between the revised
value determined by the opinion of value panels (which was
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increased by 30 percent over the initially determined value) and
the unadjusted total determined by the appraisal consultants
retained by the lawyers for the plaintiffs. This resulteu in an
arbitrary value of $672,614,782., halfway between the panels®
final recommended surface value of $511,949,467. and the review
appraisers” initial value of $833,280,096.

The basic flaw in the procedures adopted by the IMHTC majority 1is
tnat those procedures incorporate, in large measure, the values
determined by the plaintiffs®™ and intervenors®™ review appraisers.
The appraisal consultants were instructed to determine the
"highest value that can be supported in the market,” a value
which is not the same as fair market value. Using the value
those procedures produce is not consistent with fair market value
specified iIn Chapter 48. Instead it is simply the average of the
fair market value determined by the opinion of value panels as
the Legislature contemplated and 'the highest value supported by
market data™ as determined by the review appraiser. The fair
market value of the surface estate should be the final value
determined by the opinion of value panels, which was
$511,949,467.
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Hard Rock Mineral Evaluation

The procedures proposed and adopted by the IMHTC to assess and
value hard rock mineral resources (MDA Report) produced a value
which 1s substantially greater than the facts support.

The initial hardrock mineral assessment was completed, using
available information, by the department®s Division of Geological
and Geophysical Survey (DGGS). However, DGGS did qualify their
assessment with the observation that there are inadequate data to
perform a comprehensive mineral assessment. In addition, the
parcels being studied were too scattered and too varied in size
to make any very specific quantitative determinations without a
great deal of expense. The department also sought assistance
from the U.S. Bureau of Mines, WGM (a private mineral consulting
firm), and the department®s Division of Mining to quantify these
resources. These sources also indicated that there are
insufficient data and the parcels are too scattered.

The DGGS did, however, 1identify the potential for mineral
occurrences on mental health trust lands and the pool of
potential replacement lands by ranking them from 1 (low
potential) to 5 (high potential), with category 5 subsequently
broken down by DGGS at the request of the IMHTC to identify the
lands with the highest high potential ("Super 5s™). No
consideration was given, however, to quantity of potential
mineral resources or the economic feasibility of their
development. The Super 5 category identified only the highest
potential for occurrence of a mineral deposit, not the highest
probability of a commercial discovery.

The IMHTC, at a March 17 - 18, 1988 meeting, determined that it
was impracticable to determine mineral value in light of the
information from DGGS, the U.S. Bureau of Mines, WGM, and the
Division of Mining. The department was, therefore, originally
instructed by the IMHTC to consider the potential of the land
(according to the DGGS assessment) only for replacement purposes.

The department continued, however, to seek procedures to present
to the IMHTC that would reflect, to the extent possible, the fair
market value cf the hardrock minerals on both the original mental
health land and the potential replacement land. Eventually, a
small number of comparable sales of patented and unpatented
mining claims in the state were identified for that purpose.
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When presented to the IMHTC, however, the comparable sales
approach was rejected. The initial value determined — $16
million— admittedly seemed quite low.

Unknown to the IMHTC minority, the lawyers for the plaintiffs and
intervenors retained two consultants, Paul Metz and Colin Dixon,
to estimate the value of the hardrock minerals on the original
one million acre grant using a discounted cash flow methodology.
Employing a variety of assumptions and probability analyses, Metz
and Dixon concluded that the hardrock mineral val”e of the
original grant was $1.51 billion. The lawyers for the plaintiffs
and intervenors presented this information to the IMHTC iIn the
form of a report (‘MDA Report™).

The MDA Report was critic:."vd by a variety of expert analysts.

The department®s natural resource economist, Ed Phillips of the
Division of Oil and Gas, reviewed the MDA Report from an economic
standpoint and concluded that the methodology, assumptions and
judgments were so manipulated that the values are excessively
high.

The DGGS geologists responsible for developing the geological
data reviewed the MDA report. Their review raised substantive
questions relating to the assumed probabilities of discovery and
the range of estimated deposit sizes.

The University of Alaska®s Institute for Social and Economic
Research (ISER) conducted a thorough review and analysis of the
MDA Report. Their analysis concluded that .if the geologic
assumptions, probabilities and costs in the MDA Report are found
to be valid, the economic considerations are not. The ISER
economists (Dr. Bradford H. Tuck and Dr. Matthew Berman) who
reviewed the MDA Report estimated that the net present value of
the original one million acre grant would not exceed between 10
and 30 ($177,000,000. and $460,000,000. respectively) of the
value contained in the MDA Report, and would be in the 10 to 30
percent range only if the geologic assumptions, probabilities and
costs are valid. Thus, only under the optimum set of
circumstances— i.e., all of the analysts®™ expectations are
realized-— would the values even approach one-third of the total
estimate in the MDA Report?

The following is the ™"Summary™ from the ISER report (dated
March 22, 1989) ;
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"In summary, our review has identified a number of
points that question some of the assumptions underlying
the Metz appraisal. The three that are critical relate
to the assumed probabilities of discovery, the assumed
net smelter return, and the timing of the income
stream. The assumed values in the appraisal result in
projected revenue and production estimates that do not
currently exist and are highly improbable in the
future.

"The test of an appraisal, as mentioned above, is
whether it approximates fc'.ir market value. Fair market
value 1is what the asset would bring in a competitive
market disposal held today. The historic levels of
mining iIndustry activity in Alaska, coupled with long
term trends in world mineral markets, simply do not
support the notion that the mineral rights on the
Mental Health Trust Lands would command 1.5 billion
dollars today, or at any time in the foreseeable
future.”

Perhaps more telling, the MPA Report used a number of works by
Dr. DeVerle P. Harris of the University of Arizona for its
methodological basis and to justify the numbers that were
produced. Dr. Harris was recognized by the IMHTC as one of the
leading authorities in the nation In the area of discounted case
flow valuation methodology. To determine if the MDA report
properly interpreted his own works,the department entered into a
contract with Dr. Harris to review and analyze the report. In
his critique of the MDA Report, Dr. Harris found numerous
problems with the report and its ultimate value estimate.

Because of Dr. Harris"s preeminence in the field, 1 have included
extensive excerpts from his summary as follows:

"The least equivocal judgment that can be made about
the analysis performed by MDA is that there can be
little confidence that the fair market value cf the
Alaska Mental Health lands is $1.5 x 109 because of (@
great uncertainties that exist about critical factors,
e.g., mineral endowment, probability for discovery,
costs of development and production, and future
markets, (@) subjective judgments made, and (3) rough
approximations employed in computation of fair market
value..."”
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"Those who use the number, particularly when uninformed
about evaluation and estimation practices, ascribe to
it much greater confidence than it deserves.

Intelligent decision making requires a description of
uncertainties about the estimate of a highly uncertain
quantity. Clearly, the fair market value of Alaska
Mental Health Lands is a highly uncertain quantity.
Representing so uncertain a quantity as the fair market
value of unseen mineral deposits by a single-point
estimate (1.5 x 109) begs some explanation, for such
analysis clearly is not best practice, nor even usual
practice, 1in evaluation of a complex and uncertain
quantity.

“"There 1is another dimension to the neglect of
uncertainty besides that of information to the user,
namely, the implication of uncertainty to fair market
value as perceived by those who would purchase the
rights to explore for and exploit the mineral

resources. In this case, these buyers are private
corporations. Corporations behave generally as though
they are risk averse, meaning that the investment value
(fair market value) of a highly uncertain venture 1is
less than its expected monetary value. The greater the
uncertainty about the outcome, the greater the expected
value 1is discounted by the investor. Thus, Tfair market
value to a private corporation of a highly uncertain
venture, such as exploration, development, and
exploitation of unseen mineral deposits, is not
independent of the magnitude of uncertainty;
consequently, a comprehensive evaluation itself
requires a probability distribution of the uncertain
quantity, which iIn this case is the fair market value
of MHL.

"One may agree with the foregoing but still press the
question of whether or not $1.5 x 109 is a "reasonable"
single-point estimate of fair market value when risk is
not explicitly accounted for. Responding to this
question iIn an absolute sense is nearly iImpossible
because of the great uncertainties mentioned above, the
subjective judgments made, and the approximations
employed.

"A more answerable question is whether within the

context of the approach used by MDA there were
judgments made or procedures employee which, everything
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else being equal, tend to over or underestimate fair
market value. Clearly, as indicated in the body of the
report, such can be identified. The most obvious of
these is the ignoring of lead times in the computation
of net present value. This neglect leads to
overestimation by a factor of 2 or 3. Similarly,
neglect of market impactsleads to overestimation.
Ascribing to every discovery the 90th percentile
tonnage and grade also leads to overestimation, perhaps
a large overestimation, unless compensating adjustments
are made iIn discovery probabilities. There is no
documentation of such adjustment, but the selection of
discovery probabilities by MDA is heavily subjective
and especially vague, making it difficult to draw firm
conclusions. If, as suggested by the MDA report, the
discovery probabilities selected were predicated in
part upon the CRA analysis of regions in Alaska that
were appraised by the U.S. Geological Survey, then the
discovery probabilities probably are considerably too
large, because these (CRA) numbers of deposits are
expectations for occurrence fTnot discovery) of deposits
of all sizes and grades (not just 90th percentile
value).

"The treatment of exploration and mineral potential is
particularly vague and unrationalized. This is a
serious deficiency of the report, because analysis of
value iIs so sensitive to the treatment of these
factors. The effect of this neglect is to create low
confidence in the specified probabilities for discovery
and in the computed expectations for fair market value.
The fact that discovery probabilities were estimated
directly using exploration outcomes from other regions,
and that these were subjectively adjusted to reflect;
mineral potential rankings, makes a careful description
of the estimation even more iImportant and necessary if
the resulting estimate of fair market value is to be
credible, because the very foundation upon which the
process rests (exploration outcomes) is very difficult
to interpret. This is especially the case when these
outcomes are to serve as the basis for discovery
probabilities for a host of different mineral
commodities and different deposit types. The use of
constant discovery probabilities for all deposit types
and all metals for a given mineral potential ranking 1is
at best a crude approximation and lacks credibility
when the objective is fair market value.
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"Finally, a fair market value as large as $1.5 x 10’
does not seem consistent with economic conditions and
factors. As fair market value, $1.5 x 10’ represents
an estimate of the net present value of profits (net of
all costs, royalties, and taxes) that firms could earn
by acquiring rights to exploration for and exploitation
of minerals on the Alaska Mental Health Lands. Such a
large value, 1if correct, would be a strong incentive
for acquisition of tenure and exploration of these
lands. While the author has little first-hand knowl-
edge about recent metal resource development on the
Mental Health Lands, or in Alaska in general, it is his
understanding that such activity is and has been at a
low level (Tuck and Berman, March 22, 1989; Paul Metz,
May 20, 1989, personal communication). Such
circumstances challenge a value as large as $1.5 x 10’
as a credible estimate of the fair market value of
metal resources of the 1 x 10° acres of Mental Health
Lands. Moreover, rationalizing inactivity by
institutional impediments or by stringent tenure
requirements does not lend credence to such a high
value. Unless such impediments and stringent tenure
provisions are to be altered, fair market value
appropriately reflects the impact of current conditions
on profitability of resource development."

The foregoing expert critiques, questioning the credibility of
the MDA Report"s $1.51 billion estimate for the value of the
original one million acre grant, are supported by a number of
objective considerations. WGM, a private mineral consulting
firm, determined in March, 1988 that the market value of 2.2
million acres of Bering Straits Native Corporation land in
Northwest Alaska was $343 million, an average of $156 per acre.
That land is located in the vicinity of the Seward Peninsula,
historically the most productive mineral province in the state.
While some mental health land was specifically selected for its
mineral potential (as was a considerable portion of the Bering
Straits Native Corporation®s selections), more was selected for
other values (e.g., residential, timber, etc.). Given those
facts, | cannot accept the MDA Report®s average mineral estate
value of $1,510 per acre tor mental health lands. This is
particularly true as the Bering Straits Native Corporation lands
are in large continuous tracts, which a prospective purchaser
could evaluate through appropriate and efficient exploration
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strategies. The mental health lands are generally in much
smaller parcels scattered throughout the state and could not be
explored in as cost-effective a manner.

Furthermore, the MDA Report®s conclusions regarding total mineral
production from mental health lands appears extremely optimistic
in light of existing mineral production in Alaska. The MDA
Report used the following formula to estimate the mineral estate
value of the original one million acre grant: net present value
(NPV) equals the gross value of annual production (GVAP) times
the landowner®s royalty, measured as a percentage of the net
smelter return (NSR), times a uniform series present worth factor
(PWVF) to discount future income to present value:

NPV = GVAP x NSR x PWF (see MDA Report, p. C-1)

Working backwards, the gross value of annual production necessary
to produce a given net present value can be determined as
follows:

GVAP = NPV - (NSR X PWF)

Under the assumptions in the MDA Report (4 percent NSR, 10
percent discount rate for 20 years for a PWF of 8.514), the gross
value of annual production required to prc :ce the MDA Report®s
$1.51 billion net present value is more than $4.43 billion:

GVAP = $1.51 billion ~ (0.04 x 8.514) = $4.43 + billion

Total mineral production for the entire state in 1987 was
$202,389,898. A production increase of 14.7 percent was seen in
1988, and further development of projects such as Greens Creek
and Red Dog (nhone of which, incidentally, are on state or mental
health land; furthermore, a third "world-class"™ deposit, Quartz
Hill, also not on state or mental health land, 1is not
commercially viable at this time) undoubtedly will result in
further annual increases. However, $4.43 billion iIn gross value
of annual production statewide is unrealistic given the current
status and most optimistic projection by the mining industry in
this state. I simply cannot accept that the gross annual value
of production from mental health lands alone (one-third of one
percent of the state®"s land mass) would exceed $4.43 billion.

A survey of fifteen other states with trust lands (including
Texas, where the Texas Railroad Commission administers a
substantial quantity of oil-rich lands for the University of
Texas®™ benefit) reveals that the subsurface income from those
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lands averages $4.57 per acre r~r year based on 1987 returns.
Under the analysis in the MDA Report, the mental health lands
woulld produce $120.80 per acre per year based on the eight
percent per year rental provision of AS 37.14.011(c) although
differences certainly exist between Alaska and other states I
cannot accept that even the most aggressive trust management
could produce results so dramatically different from those in
other states, including even those states with substantial known
subsurface resources (unlike the Alaska mental health land
situation) and where transportation and infrastructure systems
are much more developed and extensive than in Alaska.

In responding to the various expert critiques of the MDA Report,
Metz and Dixon argue that the current lack of mineral production
from mental health lands is not a consequence of a lack of
interest on the part of industry but instead is the result of
state mismanagement. Theilr report states that, "The failure of
the State of Alaska to fully implement a mineral location/leasing
system and the various types of land withdrawal and restrictions,
have acted as a major disincentive to investment In prospecting
and exploration on state land in genera” and the mental health
land (VHL) in particular.”

The fact, of course, is that most mental health lands have been
available for claim-staking— i.e., the mineral rights were
available for free from the time they were selected until they
were closed to mineral entry by order of the Commissioner
following the Weiss decision in 1985. While some claims were
staked, industry interest in mental health lands was not great.
It is hard to imagine that a vigorous state leasing program,
where industry would have to pay for mineral rights, would result
in Increased industry interest, particularly where (@as Dr. Harris
noted} there is a world market in rights to mineral lands and
substantial amounts of state and federal land would continue to
be open to claim-staking for free.

At the request of the department, Dr. Harris also out-ined the
activities required to produce a credible estimation of the
market- value of the mineral resources using the discounted cash
flow analysis and the costs of these activities. Dr. Harris
estimated that the costs of estimating the market value of the
original mental health land and replacement land would be about
$350,000, plus funding fc additional DGGS work.

22



Given the amount of time and money expanded to date in an effort
to value mental health lands has taken to date, | cannot
recommend that additional funds be requested from the Legislature
to continue the process.

As an alternative, department staff have suggested employing a
comparable sales approach to determine the value of the mineral
estate of both the original one million acre mental health land
grant and the pool of potential replacement land. The department
has received information regarding sales of the mineral rights to
certain lands in DGGS"s classes 4, 5, and Super 5s for which the
mineral endowment 1is unknown (although suspected), which is the
case with the land to be valued. Those sales revealed the
following per acre market values:

Super 5 $2,000/acr
5 1,135/ac"
4 108/acre

Using those figures, the value of the mineral estate of the
original grant would equal $73,403,459.

In my opinion, th?s If a more than reasonable value for the
mineral estate. Under the MDA Report assumptions (four percent
net smelter return, ten percent discount rate for 20 years), the
gross value of annual production from mental health lands would
have to exceed $215 million to produce a net present value of
$73 + million. That 1is more than the total of statewide mineral
production in 1987. In addition, the eight percent annual rent
required under AS 37.14.011(c) would result in the subsurface
income from mental health lands equalling $5,87 per acre,
substantially greater, (more than 28 percent) than the $4.57 per
acre earned on average by trust lands in the 15 lower 48 states
surveyed.

The IMHTC majority has made it clear they do not believe a
comparable sales approach is a valid method for determining the
value of the mineral p"tate. Even though I believe the foregoing
comparisons to current statewide mineral production and
subsurface income from trust lands in other states reveal that
the result of this approach is eminently fair to the trust, it
has been suggested that a panel of Alaska mineral consultants
could quickly and inexpensively provide an additional review of
both the MDA Report and this comparable sales approach. You may
wish to consider that option.
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In my opinion, however, the final value of the mineral estate
should be that produced by the comparable sales approach which is
$73,403,459.

Timber Valuation

A timber resource valuation was prepared at the request of the
IMHTC and the Commissioner. The valuation considered all
original mental health trust lands, which total approximately one
million acres, and all legislatively designated replacement pool
lands, which encompass over six and one half million acres.

A detailed process to delineate and value lands suitable for
commercial timber activities was developed in concert with the
IMHTC and the consultants hired by the plaintiffs and
intervenors. The results of this process are a series of 123
forestry potential maps, published as overlays to the USGS one
inch-per-mile quadrangles, inventory estimates of commercial
standing crop on these lands, and estimates of timber resource
values reported on a parcel-by-parcel basis.

The conclusion of this process was that the one million acres of
original mental health trust land contained $36,243,253. in
commercial timber. I agree with the timber valuation procedures
employed and the value derived.

Oil and Gas Valuation

At the request of the IMHTC, a report was written to describe the
geology and exploration activity pertinent to establishing a
"best estimate” of the oil and gas potential of the legislatively
designated replacement pool lands and the original mental health
trust lands within Alaska.

For general evaluation, the state was divided into four regions:
(@ Gulf of Alaska (including Southeast, Prince William Sound,
and the Kodiak area), (@ Alaska Peninsula and Southwestern
Alaska, @) Central and East-Central Interior, and (@) Cook Inlet
and Susitna Basins (including the Talkeetna and Chugach Mountains
and a portion of the Copper River Basin). Each of these was
assigned to a petroleum geologist or geophysicist. These four
regions were further subdivided in order to produce a more
precise and detailed evaluation. Information from surface
geologic mapping and from nonconfidential drilling well logs was
utilized. Confidential well xog information and data from
proprietary seismic surveys were not included in this study.
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Of the four areas studied, only the Cook Inlet Basin contains
known natural gas fields which underlie some of the mental health
and legislatively designated parcels. Where sufficient data v/ere
available, an economic analysis was completed for those parcels.

There are no known oil Tfields beneath any of the parcels.

This process concluded that the oil and gas value of the one
million acres of original mental health trust land was $495,998.
I concur with the oil and gas valuation procedures employed and
the value derived.

Coal Value

At the request of the IMHTC, a coal valuation was prepared by the
department. The valuation considered all original mental health
trust land and all legislatively designated replacement pool

land.

The conclusion of this process was that, although coal is present
in a number of areas, it is currently economic to produce in only
two areas (Nenana and Wishbone Hill) . The value of this coal on
original mental health trust land was determined by the
department to be $432,866.

The IMHTC proposed and adopted the MDA Report as its procedures
and resultant value. The MDA Report states that a current market
does not exist for coal other than that identified in the DNR
coal valuation. The authors then hypothesize that "several large
scale open pit metal mines™ in the railbelt and Kenai Peninsula
areas could serve to diminish.the "current excess electrical
generating capacity” and provide additional coal marketing
opportunities, with similar opportunities arising elsewhere. The
MDA Report then makes a number of assumptions about the mines to
produce figures for a cash flow analysis. One of these
assumptions is that "The entire production would come from the
subject land (i.e. mental health trust land)."”

Using the hypothetical developments and related assumptions, the
MDA Report concludes that "the net present value of the cash
flow" from coal on mental health land would be $3,200,000. The
MDA Report then states; "With the large quantities of coal on
adjacent state and federal land in Alaska, it is probably
unrealistic to expect more than 10 percent of the model
production to come from trust lands.”
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This statement from the MDA Report infers that under that
analysis, the best estimate of net present value is $320,000. I
believe $432,866. should be used as the value for coal on the
original one million acres.

Material Sources

The DGGS conducted a review of all mental health trust land and
replacement pool land iIn order to assess potential mineral
sources. Unfortunately, there is little detailed inventory
information available. The DGGS estimated the cost of data
gathering sufficient to enable them to determine material sources
volumes and quality to be between $65.4 and $85.2 million.
However, this would still be inadequate data upo.. which to base a
value determination because material source values are heavily
influenced upon their proximity to the market. Also, prices
fluctuate upon demand. IT there is no demand, then there is no
value.

At a June, 1989 meeting of the IMHTC, Dick Rieger of DGGS
pLesented three options available for material source valuation.
At that meeting, the IMHTC determined that the valuation of
material sources was simply not a fruitful exercise, given the
uncertainty over material source location, quality and volume.
As a result, the IMHTC approved a process whereby the value of
the material sources on mental health land would be addressed
through the designation of equal potential replacement lands.

However, the IMHTC reversed itself when it adopted the MDA
Report. The MDA Report established a range of value between $2.5
million and $25.4 million for material sources, with a most
likely value of $13 million. This value was based upon an
average of 14 million cubic yards consumption per year statewide,
with the original mental health trust land producing 24 percent,
or 3.5 million cubic yards. Unfortunately, these assumptions
cannot be substantiated since, in reality, only 1.275 million
cu;>ic yards were produced in that timeframe (425, 000 cubic

yards/year) from mental health lands. In fact, if the average
annual production level of 425,000 cubic yards were to be
maintained into the futu* the discounted cash flow for 20 years
would be approxima* - .0,000/year.

For the above reason.l, I reject the MDA Report as a basis for
material!) source value determination. However, |1 also conclude
that we do not presently have sufficient data to produce a
meaningful value for this resource. Because there are
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insufficient funds available to produce these data, at least at
this time, it is impossible to produce fair market value for this
resource. Alternately, the trust should be protected if lands of
equal material source potential are designated as replacement
lands.

Integration Procedure and Valuation

On October 21, 1987, the full IMHTC approved the department®s
recommendation for integrating the various land values (e.g-,
surface estate value, timber value, mineral value, etc.). Under
those approved procedures, values for compatible uses— e.g., a
subdivision for residential or commercial use and oil and gas
development (i.e. North Kenai area— would be simply added
together. Where uses would be incompatible- e.g. subdivision for
residential use and coal development (i.e. Beluga area)- the
highest value (i.e., the value for the highest and best use)
would be used. Generally, those initially approved procedures
could result in one of three possible values being selected: (@))
the sum of the surface value and the resource value, where
extraction or removal of the resource would not affect the
surface value; or &) the resource value where it exceeds the
surface value and extraction or removal would diminish the
surface value; or (3 the surface value where it exceeds the
resource value and extraction or removal of the resource would
diminish the surface value.

The IMHTC majority, however, substituted an integration process
which simply adds the various value elements, with no
consideration given to whether the various uses are compatible or
not.

I initially went along with this revised iIntegration procedure,
despite objections by department staff, iIn the spirit of
compromise and my desire to achieve consensus. It is well-
recognized, however, that a proper valuation procedure cannot
simply add separate value elements where use of the property to
exploit one element is incompatible with use of the property to
exploit another. See, e.g., W. Mason, Jr., M. Azar, and G.
Anderson, "Condemnation Value: The Taking of Mineral Bearing
Lands,”™ Mining Engineering 10986 (November 1989).

In my opinion, the integration procedures first determined by the
IMHTC are the only ones which can produce a credible integrated
value. I therefore believe that the following procedures should
be used:
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(D Add the surface value and the oil and gas value;

(@ Add the mineral value, timber value, oil and gas vaiue,
coal value, and material source value; and

(3 for each parcel, select the highest value developed
under (O and @ as the fair market value for that
parcel .

Using those integration procedures and the per parcel values for
each value element as outlined above, the total integrated fair
market value for the original one million acre grant equals
$564,700,728. Using the same integration procedures, the pool of
potential replacement lands would have a fair market value of
$910,103,205.

Replacement Pool Lands

As stated earlier, the IWITC majority report failed to address
the replacement land valuation requirements altogether. Using
the procedures included in the majority report, the trust simply
cannot be reconstituted by the Commissioner as contemplated by
the Legislature and required by AS 38.05.800(b) and (c).

The procedures that 1 recommend will allow the trust to be
reconstituted with equal value land from the replacement pool of
legislative designations. Each of the procedures that |1
recommend has been followed for the replacement pool land on a
parcel by parcel basis (with exception of material sources) .

Redetermination of Values

AS 37.14.011(c) provides for the redetermination of the fair
market value of the land constituting the mental health corpus at
least every five years. The statute does not provide any further
guidance on how this revaluation shall be accomplished.

This requirement can be fulfilled in any number of ways. I feel
that the least desireable is to repeat a valuation process
modeled on the one that we have just finished. I feel that the
time, effort, and continual disagreement with the results would
not be productive for all concerned.

I therefore recommend the following revaluation process.
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Valuation of mental health corpus land will be conducted on
an 18 month basis by region. Each of three regions,
Northern, Southcentral and Southeast will be valued during
successive 19-month periods. The same criteria previously
recommended will be used to integrate values and to
determine the fair market value of the parcels and the trust
corpus as a whole.

Surface valuation will consist of an indexing of value
increases, or decreases, within each region and application
of the appropriate increase or decrease in market value
occurring In each area since the previous valuation.
Municipal property assessment records (for lands within
municipalities) and paired market sales data (for lands
outside municipalities or where property taxes are not
levied) will be used to determine land value iIncreases or
decreases 1iIn each area.

Mineral values will be iIndexed to the mineral production in
Alaska with the appropriate increases or decreases made for
each region on a parcel-by-parcel basis.

Coal and oil and gas values will be indexed to the world
market with appropriate iIncreases or decreases made
statewide on a parcel-by-parcel basis.

Timber values will be indexed to the market and conditions
for the region with appropriate increases or decreases made
regionally on a parcel-by-parcel basis.

The procedures proposed and adopted by the IMHTC create
substantial problems with respect to reconstituting the
trust and periodically redetermining its value.

38.05.800(b) specifically states:

"The Commissioner of natural resources, with the
approval of the Interim Mental Health Trust Commissicr.,
shall 1identify land within legislative designations
that is equal in value to all land selected by and
patented to the state under Sec. 202 of the Alaska
Mental Health Enabling Act that is not in legislative
designation.”

The value of the original mental health land trust is so high
under the procedures specified in the majority report of the
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IMHTC, that the trust cannot be reconstituted as contemplated by
the Legislature. The value of the mental health trust, as
established in the majority report, exceeds the value of all
possible replacement lands.

Under AS 38.05.800(b) and (c), moreover, the trust is to be
reconstituted with land in legislatively designated areas (e.g.,
parks, wildlife refuges, etc.) which is equal in value to the
original mental health land grant. To do this, both the original
grant and the pool of potential replacement land must be valued
under the same procedures. The majority report of the IMHTC
fails to address the replacement land valuation requirement
altogether.

Because it is unnecessary to replace every parcel of original
trust land (since some trust lands are already within legislative
areas), and because the procedures proposed and adopted by the
IMHTC make no attempt to value parcels individually, the trust
simply cannot be reconstituted through the majority report
approach.

Under AS 37.14.011(c), moreover, the trust as reconstituted under
AS 38.05.800(b) and () must be periodically revalued at least
once every fTive years. Therefore, because the pool of potential
replacement land has not been valued under the same procedures
used to value the original grant and therefore cannot be
reconstituted, it also cannot be periodically revalued as
contemplated by the Legislature.
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CONCLUSIONS AND RXCCWMTNDATIONS

For the foregoing reasons, | have concluded that the Commissioner
simply cannot comply with the applicable provisions of law at
this time. The valuation procedures set out iIn the IMHTC
majority report were adopted over my objection on behalf of the
department, and therefore are not the product of consensus as
contemplated by the Legislature and specified by law. The
procedures that 1 believe should be employed, on the other hand,
have not been approved by the IMHTC as required by the
Legislature and specified by law.

I therefore recommend that the Commissioner send letters to both
the Speaker of the House of Representatives and the President of
the Senate explaining that she is unable to comply with the law
as currently written, enclose copies of both the IMHTC majority
and minority reports, and list three options for legislative
consideration: (O change the law and accept the $2.2 + billion
value determined under the procedures adopted by the IMHTC
majority; or (2 change the law and accept the $564 + million
value determined under the procedures | believe should be used to
comply with Chapter 48; or (3 appropriate additional funds to
permit the IMHTC to continue seeking consensus.

I believe that the Commissioner should recommend to the
Legislature that they adopt option (2) and accept the 564 +
million vaiue for the original one million acre mental health
trust land grant. The procedures used to determine that value
have been subject to review by outside professional experts and
developed, reviewed, and approved by department staff who have a
wide variety of expertise in valuing the various resources found
on mental health lands. Furthermore, the Attorney General~®s
Office advises that such a procedure would be legally defensible
since the United States Supreme Court ruled that it is
permissible to use "procedures established by the Commissioner-s
rules, or any other procedures reasonably calculated to assure
the integrity of the trust and to prevent misapplication of its
lands and funds.”™ Lassen V. Arizona Highway Department. 385 U.S.
758, 465 (1967) .
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It also would be eminently fair to both the trust and the state.
It would establish the various elements of value as follows:

Surface Estate $511,949,467.00
Hardrock Minerals 73.403.459.00
Timber 36.243.253.00
Oil and Gas 495.998.00
Coal 432.866.00
Material Sources undetermined

Following the integration procedures outlined above, the total
integrated fair market value of the original one million acre
grant would equal $564,700,782.82.

As an objective measure of the fairness of this value to the
trust, the eight percent of this amount which the Commissioner of
Revenue annually must allocate to the mental health trust income
account under AS 37.14.011(c) until revaluation takes place
equals $45,176,058. or $45.18 per acre per year; this compares
very favorable to the national average of $8.97 per acre per year
returned for trust”lands iIn other states.

At first blush, this figure might appear unfair to the state.
After all, it is more than five times the national average, and
exceeds even Washington which, at $45.68 per acre (as a
consequence of its prime and easily accessible timber resources),
has the highest average iIn the nation. At the same time, it must
be remembered that, following the exchange contemplated by
Chapter 48, all of the newly reconstituted mental health trust
will consist of land within legislatively designhated areas which
the state will continue to administer for legislatively

designated purposes. In other words, unlike the case in most
states, the state here will be using every acre of the newly
constituted mental health trust for Its own purposes. It

therefore is only fair that the state compensate the trust for
that use. One consequence of this is that, unlike the case iIn
other states, every acre of the mental health trust will be
productive in terms of generating revenue. That has the effect
of raising the per acre earnings of the entire trust, a result
which 1 believe is not inappropriate.
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I recognize that many in the mental health community will find
fault with the approach 1 have recommended and its result. 1 did
my best, as a Commission member, to be cooperative and strive
toward achieving consensus. Unfortunately, it was simply not
possible to reach agreement on all of the difficult issues that
required decisions. It should not go unnoticed that the IMHTC
was able to reach agreement on many issues. I believe the facts
and information presented in this report support my recommended
approach and the resultant values. While further litigation may
be inevitable as a consequence of my recommendation, 1 cannot

accede to the values determined under the procedures adopted by
the IMHTC majority since they significantly overstate the value
of the original one million acre mental health trust land grant
as of September 7, 1987. Accordingly, for the reasons stated, |
dissent from the report filed by the IMHTC majority.

Interim Mental Health Trust
Commission
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March 20, 1990

Mrs. Lennie Gorsuch

Commissioner of Natural Resources
State of Alaska

Willoughby Center, 5th Floor
Juneau, Alaska 99801

Dear Commissioner Gorsuch:

With this letter | am transmitting the Interim Mental Health Trust
Commission's response to Rod Swope's Minority Report. | wanted to
get this response to you earlier, but | was hospitalized resulting in
the delay.
WA

| suggest we meet, at the earliest possible time, to discuss where
the Commission should go from this juncture. We have yet to
finalize the reevaluation and the replacement lands.

If you agree with the minority report, and are unable to follow the
Commission's procedures, then there may be reason for us not to
proceed with the rest of our task. ~We do need to discuss these
options. "

A process for reevaluation was suggested to the Commission by
David Walker and Jim Gottstein. Tom Koester was to review this
suggestion ;and give the Commission his recommendation. It would
be helpful*to have his response.

Sincerely,



INTERIM MENTAL HEALTH TRUST COMMISSION (IMHTC)
RESPONSE TO
MINORITY RECOMMENDATION TO THE COMMISSIONER OF NATURAL
RESOURCES

March 20, 1990



Introduction:

The Commission members and alternates have reviewed the
"Minority Recommendation to the Commissioner of Natural
Resources™ (Minority Report) submitted February 1, 1990 by
Rod Swope, the Commission member serving as the Designee for
the Commissioner, Department of Natural Resources (DNR). The
review of the Minority Report by the Commission majority

produced no basis for modification or revision of the
"Interim Mental Health Trust Commission Draft Final Report”
(Commission Report) of December 20, 1989. The Commission

Report stands as the final report on the "Approved Procedures
for Determining the Fair Market Value of Alaska®"s Mental
Health Trust Lands.' The public members of the Commission
and their alternates re-affirm their recommendations.

General Nat.ue and Character of _tha-Minority Report:

The nature of the Minority Report was a significant
disappointment to the other members of the Commission. While
failing to substantiate DNR"s findings and conclusions, the
Minority Report attempted to discredit the Commission®s work
by portraying the public members as unprofessional, not
acting in the public iInterest and in fact acting illegally.
These are serious personal allegations that require a
personal response.

The Minority Report opens on the first page by asserting that
the Commission exceeded its authority and adopted,

"_..valuation procedures urged by the attorneys for
the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to
produce Tfair market value as required by Chapter
48_ »

The Minority Report 1is laced with similar implications of
professional misconduct by the public members of the
Commission. Designee Swope portrays himself as the lone
champion of reason and legality, and by 1implication, and
sometimes directly, portrays the public members as being the
reverse. On page 6, for example, Swope claims

"l strived toward achieving consensus and a common
resolution...[On the other hand] 1t became apparent
that the majority of the IMHTC was dissatisfied
with the results of the initially approved
procedures and began amending them to produce
higher values.™

It is extremely unfortunate that the Minority Report
personally attacked two professionally respected, long time
Alaskans who have dedicated their lives to public service, by
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implying they would put their professional and personal
reputations on the line for the benefit of an interest group.

The public members of the Commission volunteered over three
years of their time without compensation to develop a
legitimate process for arriving at the "fair market value"™ of
the original Mental Health Trust. The process is legitimate
and the Commission Report accurately documents the effort.

Another tactic used at the outset of the Minority Report has
nothing to do with the Commission recommendations as such,
but 1is designed to create an attitude 1in the mind of the
reader that would be antagonistic to the Commission and
favorable to the Minority Report. At the top of the second
page the Minority Report introduces a half truth to portray
the dire consequences to the State budget of following the
Commission®™s recommendations.

"The importance of the value determination used to
determine fair market value cannot be overstated
because of the dramatic effect they will have on
the overall state budget. Under the valuation
procedures adopted by the majority of the
IMHTC...this would result in more than $178 million
in otherwise unrestricted state general funds being
restricted in the Mental Health Trust Income
Account."

The omitted half of the whole truth is that the restriction
to the Mental Health Trust Income Account is only a temporary
.aCCQ.utting transaction required bv Chapter 48 iIn an attempt
tQ- comply with the 1956 Congressional Alaska Mental Health
Enabling Act which created the Trust. After payment from
the account of only the necessary expenses (not the
unnecessary expenses) of the Mental Health Program, the
balance of the income 1is transferred to the General Fund for
other public purposes. The value of the land corpus (whether
it be high or low) dees not determine the Mental Health
Program budget as Designee Swope states. The Program budget
iI-S de.te.rmined ky Legislative appropriation after
.COnsider.at.ion of the re.c.omendat.ioos-Qf the Alaska Mental
Health Board., In Short, the effect of the valuation procedure
upon the overall State budget 1is neutral, not "dramatic™ as

ai.e.ged ..

The public member majority of the Commission do not feel
resolution of the 1issue 1iIs served by trying to alarm
Alaskans, rightfully concerned with Ffiscal solvency of the
State, by painting a fiscal horror story not supported by
facts. They further believe that the tactic was used to
Jjustify DNR"s own fanatical efforts throughout the process to
drive down the estimated value of the original Trust Lands.
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The personal attacks 1In the Minority Report are distressing
and had to be addressed. But, to belabor this does not serve
the purpose of resolving the complex Mental Health Lands
Trust issue. The technical questions raised in the Minority
Report are more appropriate to address.

Iflshai-cal Questions Raised by tbe Minority Report:

The Minority Report fails to address directly the Commission
Report. Instead, Designee Swope®s dissent is based upon two
charges, (@) that the Commission exceeded its statutory
authority, and (@2 that the Commission adopted 'procedures
designed to maximize value and not to produce Tair market
value."

Minority Report Finding 1: ™"Xbe IMHTC exceeded
its statutory aUthoxi.ty by proposing and
adopting 1i1ts own valuation procedures instead
gf reviewing and approving procedures

EHOPQ.£g-d by tbfi Commissioner.."

The 1long and arduous task of developing a procedure for
identifying fair market value was undertaken by the
Commission in an atmosphere of cooperation and trust. We,
the public members, assumed all parties were working toward a
solution. This enormous task was made difficult by shortages
of data, time, and funds and by the limited expertise of DNR
staff. The Commission Report adequately details the process.
The Commission Tfollowed the advice and counsel of the
Attorney General®s office iIn developing the fair market value
procedures. It therefore came as a shock to find DNR and/or
the Attorney General®s office, in the Minority Report,
creating a new interpretation of the Commission task iIn an

apparent attempt to invalidate our years of effort. It is
all too apparent this new interpretation evolved because DNR
disagreed with the Commission®s approved procedures. This

unfortunate "eleventh hour"™ tactic suggests the Commission®s
assumption of trust and good faith was ill-founded.

Chapter 48, SLA 1987 revised and replaced certain sections of
Chapter 132, SLA 198b which created the Commission to oversee
interim management of the Trust lands and work with the
Legislature iIn establishing a statutory basis for resolving
the Trust land issues. The Commission membership was reduced

from five (B) to three (@) — the Commissioner of DNR and two
public members — and its mission redefined in terms of the
negotiated settlement framework. The reduced Commission

assumed sections of Chapter 132 not replaced or revised were
still in effect and for more than two years continued
operations much as it had 1in its original form without
question or challenges.
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Throughout this period the Commissioner of DNR participated
continuously (through various designees) and the Attorney
General was represented by Tom Koester. It came as a
surprise, therefore, to be informed three months after thp
Commission submitted Lbs final ap.r.Q~el procedures and two
months after forwarding 1its draft final report that the
Commission had "exceeded its statutory authority.”™

The Minority Report further alleges,

"By proposing and adopting valuation procedures
over the department s objections, the IMHTC has
ignored the legislative requirement that, in
effect, there be consensus as to the valuation
procedures to be employed. ... In my opinion, the
failure of the IMHTC to reach consensus on
valuation procedures makes 1t impossible for the
Commissioner to comply with Chapter 48."

Consensus was not a "legislative requirement”. Chapter 132,
SLA 1986 provided that motions could be adopted by majority
vote and, iIn fact, many of the "action items" treated by the
present Commission were resolved by a two yea vote (the
other member voting nay or abstaining). The actions
resulting in the final approved procedures and the Commission
Report were carried out, at the suggestion of Designee Swope.
as a means of bringing the whole 1issue of valuation to a
close. He also stated, and it was agreed, there might also
be a minority report.

In the Minority Report Designee Swope also charges the
Commission improperly changed the originally approved
procedures and he implies this was a frequent practice aimed
at producing a value substantially greater than fair market
value. In fact, the originally "accepted and approved”
procedures were observed to the very end of the Commission
deliberations adjusted only when required by lack of funds or
data. This is more fully discussed in the final section of
this reply (page 10, below).

Minority Report Finding 2: "The procedures
proposed ana aaootea oy rne XMHTL. 1in tne
maioritv report do not produce Tfair market
value, as recruired bv. Chapter 48; instead
thev produce a value __substantially areater
than fair market value.™

The bulk of the Minority Report attempts to discredit the
Commission®s fair market procedures. After careful review of
the Minority Report, the Commission determined there 1is no
reason to alter its conclusions. The Commission Report sets
forth the final approved procedures in detail. Rather than



repeat that substantial iInformation, a summary response Iis
given to key challenges in the Minority Report.

Given the Limitations of budget, time , data and staff the
final approvedeprocedures are appropriate, legal and lead to
a mid-range value, not a high value. This is summarized in
the text of the resolution adopted November 7, 1989 (see
Appendix A in the Commission Report of December 20, 1989).

The largest differences between DNR"s preferred values and
the values arrived at by the Commission®s Tfinal approved
procedures are iIn the surface estate and the mineral
resources. Further clarification on surface estate valuation
and procedure for valuing mineral resources follows.

S.urfafifi  Ss.tate Yalaa.tijan Procedures

Because of time and Ffinancial constraints the Commission
could not use "best practices” (i.e. appraisals). Instead,
three geo-panels of appraisers were selected to give opinions
of value for parcels 1iIn their regions. At best the process
was highly judgmental and subjective, but in addition only an
estimated seven to ten minutes was spent on each parcel and
data was limited to that provided by DNR or brought to the
meetings by the appraisers. Because of inevitable
differences of opinion between appraisers and the probability
of error due to time and data Ilimitations, the approved
procedures provided for a review and discussion of questioned
values. In the event the review step did not resolve
differences, the Commission could utilize a mediator to
recommend resolution.

The.review stage was never completed and the mediation stage
never reached.

Although problems arose in connection with the operations of
the geo-panels, it was with the initiation of the review
stage of the approved procedures that the surface estate
valuation process began to break down. Through various
tactics the DNR staff attempted to thwart the proper
implementation of this stage of the surface valuation with
the jJustification that the approved procedure might, result in
increases in values. After several bitterly fought meetings,
the process was allowed to continue with modifications. The
Minority Report chose to ignore the review aspects of the
approved procedures and wrongfully portrays the role of the
review appraisers as something added later at the iInsistence
of attorneys for the plaintiff and intervener.

The Southeast geo-panel was provided a random sampling of the

questioned surface estate values. On the basis of the aen-
panel"s accepted adjustments the initial geo- \nel value for
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Southeast parcels was increased by 301. However, of the 387
sample parcels reviewed more than half (207) were recommended
for further mediation, a step of the originally approved
procedures that never came to fruition.

The Southcentral geo-panel was called iInto review session,
but DNR staff neglected to invite the review appraiser.
Although an apology was made to the Commission, the end
result was the reviewer could only be present for a few
hours of one morning. At that time he did present comparable
sales for large parcels which the geo-panel did not know
existed. Once provided this useful large parcel information,
the Southcentral geo.-panfl recommended Tfive of six large
parcels re-examined be 1increased in value bv.,68%. If the
southcentral review had been possible, as provided by the
approved procedures, there was a high probability other
similar adjustments would have been made.

A review of the Northern geo-panel was never even initiated.
At this point the Commission was informed by the DNR staff
that funds had been exhausted.

In the course of carrying out the approved procedures it
became apparent the opinion of value approach was seriously
flawed. The State"s appraiser provided the geo-panels during
their deliberations with interpretation of the valuation

instructions for application to actual cases. The review
step disclosed the State"s iInterpretations as not totally
unbiased. During the geo-panels®™ deliberations the State

appraiser reported to the Commission problems between members
of the Southeast panel iIn coming to agreement. Additionally,
the members of the Southcentral geo-panel submitted a
memorandum to the Commission designed to protect their
professional reputations. The memo stated the product of the
abbreviated valuation process was 'not even F“preliminary
opinions of valuel as commonly understood in the appraisal
profession”™ and listed other limitations such as time and
funding and the manner iIn which the State had parcelized the
éigd for appraisal(see Commission Report, Appendix B, page

The unfinished process of carrying out the approved
procedures left the Commission with a wide range of surface
estate values - the adjusted values of the geo-panels
advocated by DNR and the values presented by the review
appraisers advocated by the plaintiffs. The Commission chose
a procedure leading to a mid-level value between these

extremesn



a <C

Procedures Lgj:  Valuing Mineral Resources - h.
Question of MSLSi Appropriate Methodology

The National Appraisers Association Standards for determining
fair market value recognized three general approaches: market
(comoarable sales) , income (capitalization of income stream
from the property) and replacement cost. From the beginning
the public member majority of the Commission have insisted
the methodology most appropriate to the type of estate being
valued would be employed and the various Commissioners of DNR
and designees understood this requirement. On September 29,
1987, for example, the then Commissioner of DNR directed the
Division of Geological and Geophysical Surveys (DGGS) to
"assess the quantity and quality of known and potential hard
rock minerals... followed by a resource valuation." This
value was to "be determined by an independent entity, likely
retained under contract to the department."

In April 1988 DGGS maps reflecting mineral potentials and
favorability of mineral occurrence on Trust Land were
presented to the Commission. In preparing for the next
phase, the Commission was informed

"assuming it proves impossible to complete an in-
house mineral valuation (for whatever reason), we
will be prepared to proceed with contract
solicitation to complete the work.™

The Commission assumed it had approved procedures that
included mineral valuat®on by outside consultants using the
income approach. This is the point at which DNR decided to
depart from the previously approved procedures and to use
instead the comparable sales approach. The comparable sales
approach was considered totally inappropriate by the public
members as well as the State®"s own professional consultant,
(@Or. Harris). Using the wrong approach, DNR Tfirst set the
mineral value at zero and later at $16 million. In
commenting on the Commission®s rejection of this value, the
Minority Report author agrees, "The initial value determined-
-$16 million— admittedly seemed quite low."™ (see Minority
Report, page 16) .

To bring these mineral valuation procedures to a conclusion,
therefore, the plaintiffs and interveners entered iInto a
contract with independent consultants as provided iIn the
originally approved procedures. The Minority Report asserts
wrongfully that the consultants used ™"a procedure not
previously recommended by the Commissioner or Tformally
discussed or approved by the Commission.™ This statement is
an outrageous distortion of the truth. From the very
beginning the Commission has distinguished between procedn# 9
and the methodology selected to implement the procedures and
also has always held the most appropriate methodology would

-8 -
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be used in implementing the procedures. This was formally
reiterated by the Commission and agreed upon by all members
at the July 12, 1989 meeting. "Fair market value for

purposes of Chapter 48 means utilization of the best
information and methodology available.l (see Commission
Report, page 5, emphasis added).

Designee Swope and the DNR staff, however, have overlooked
this Commission direction. Instead, at the September 5, 1989
meeting the lead DNR staff member emotionally exclaimed

"we have been fTaithful to the market approach
because that is what the Legislature required.”

(Commission Report, page 5). We have searched the statute 1iIn
vain for any such requirement! Stonewalled by DNR staff the
Commission was left with two mineral values ranging from the
unacceptable "comparable sales"™ value of $16 million and the
$1.5 billion value arrived at by employing an appropriate
income™ methodology.

DNR staff have consistently insisted on or returned
inappropriately to reliance upon only one methodology -
comparable sales — and have gone to the extreme of insisting
this and nothing else results in fair market value. This
entrenchment 1is clearly because their valuation experience
has been primarily in "condemnation litigation'”™ (the Minority
Report at least twice, pages 10 and 27, admits these are the
DNR standards). This is the methodology DNR has always used
and they are most comfortable with. But. the present
transaction 1iIs not a condemnation valuation and comparable

sales are totally inappropriate to determining fair market
valne_.of. a mineral endowment.

This view of limitations of DNR experience and capability was
shared by DNR"s own expert consultant, Professor Harris, who
also provided possible explanation for DNR®"s very narrow
interpretation. Dr. Harris diplomatically worded an
evaluation of the technical expertise of the DNR staff (see
Harris, September 1989, pages 8-9). Of the types of expertise
required for the mineral estate valuation estimates
attempted, he found the DNR staff qualified ™"as to certain
types of deposits...especially well qualified as to regional
knowledge... [but] not highly experienced 1In estimation
methodology.” He also noted the possibility of bias or at
least the "appearance of conflict of interest,” due to the
State being defendant in litigation.

In his conclusion as to the requirements for a process
following "best practices,”™ Harris reiterated hisevaluation
of the in-house expertise by stating the DGGS workon mineral
endowment would have to be redone. He recommended this work
and the estimation of value not be done in-house. Instead,
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the mineral endowment should be done by contract with the
U.S. Geological Survey (he confirmed USGS could and were
willing to do the work) and the valuation work should be done
by independent economic consultants such as the Center for
Mineral Resource Science in Arizona (Ibid. page 10).
Ironically, these recommendations by DNR’s mineral valuation
expert consultant coincide with the recommendations of the
Commission Chairman made iIn a memo over two years previously,
June 19, 1987.

Id aaaroJh af a Rea.alutiQi-.

The task of valuation was far more complex, controversial and
time consuming than anyone had contemplated beforehand. The
public Commission members entered the effort, more than three
years ago, with the_belief that fair resolution of the Trust
M luation waa in the best interests of Alaska. To not
resolve the 1issue and continue the legal battle could be
disastrous to the well-being of all Alaskans, not just the
primary beneficiaries of the trust. The Commission believed
at the outset that it had the latitude to craft a resolution
that could be recommended to the Legislature. This goal was
pursued until mid-1989 when it became apparent DNR and the
public members of the Commission could not achieve accord on
the methodology to be used in implementing the approved
procedures.

Only at this point did the Commission contemplate amending
the originally approved procedures. At 1i1ts May 16, 1989
meeting the Commission discussed (but did not adopt) a draft
report submitted by the three lawyers in the case which noted
“"Continuing with the Commission®s currently approved
valuation procedures no Hlonger appears possible”™ and also
recommending amended procedures. These would attempt to
narrow the range of values calculated by use of the two sets
of methodology and the Commissioner of DNR would determine a
value within the narrowed ranges.

No progress was made toward narrowing the range and a team
composed of the three lawyers in the Weiss case and a DNR
staff member explored the possibility of using negotiation to
arrive at an acceptable value for purposes of .settlement.
The defendants made a token increase (mineral value from $16
to $73 million) and the plaintiffs decreased their value by
$200 million. At the October 1989 Commission meeting the
team announced an impasse leaving a difference of more than
$1.5 billion.

- 10 -



At this point Designee Swope agreed that a resolution setting
forth procedures should be placed before the Commission for a
vote. This was done on November 7th, 1989. The public
members and their alternates stand firm on their final
approved recommendations. We followed the law. We recognize
a divergence of opinion cnists. We see it as unfortunate
complete consensus was oat achieved. However, comple®=,
consensus mav hever be reached. We feel it is essential ,o
complete the task of reconstituting the Trust and removing
the threat of continued litigation and resulting disruption.

We urge the Commissione.r of Lha Department af Natural
Resources to use the Commission procedures iIn establishing a
fair market value for_the Mental. Health-Trust.
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This bill amends AS 09.25.100, which currently makes information about the
particulars of the business or affairs of a taxpayer or other person in possession of the
Department of Revenue confidential, to allow the commissioner of revenue to prepare and issue
summaries of information relating to the business income of and the taxes paid by a taxpayer
engaged in the production of oil and gas from a lease or property in the state or engaged
in the transportation of oil or gas by a pipeline in the statu taxable under the Multistate

Tax Compact.

Because this bill deals with information keeping on the part of the Department
of Revenue, it will not have a fiscal impact on the Department of Law.

pace_ _L_ of —1



N 3 -
REQUEST: vV X 0 al , INU rn;
Revision Due: . .
Tide: An act relating to disclosure
of records of corporate taxoavers
Sponsor:  *ocor.er.

Rcaucsor:

BRU:

EXPENDITURES/REVENUES:
OPERATING

(housards dfibelin)
FY 91 FY92 1 FY9 1

personal services

1
L

TRAYEL [ '
!
[

CONTRACTUAL

SUPPLIES

EQUIPMENT i
LAND* STRUCTURES I
GRANTS, CLAIMS o \ I
MISCELLANEOUS 1 1 1

TOTAL OPERATING I

\—

CAPITAL | |

REVENUE

FUNDING:

GENERALFUND
FEEERAL FUNDS
OTHER

TOTAL

(Thousands cf Dollars)

—_ -
[y

POSITIONS:

FULL-TIVE i i i
PART-TIMVE P
TEMPORARY i i

ANALYSIS : (Attach ascpsnia page ifnaaaary)

No identifiable impact on State revenue.

Prepared by :
Division :e

Charles L.
Oil

LnaTdrm
and Gas Audit ~ 77
Approved by Commission:

Agency: 7

Dinribudon (by preparer):
Legisknve Hmoca
Leguiinve Sponsor
Jxxtk
Office of Management and Budget
lapaoed AgeocyOes)

AgencyAflcard:,

Components

FY 94 1 FY 95 FY 96

— R m— s e

-k -

Phone: —1ZZzM iZ -—----—--—--
Bala: March-22. 1230

Dl



AMENDMENT TO CSHB554  (Res) (6-2197H)

Page 1, line 29

After ''taxes', delete the period insert a semicolon and insert
(@) disclosure of information that is otherwise available to the
public.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1990
SUBJECT: House Bill 554 - sectional analysis
TO: Representative Cliff Davidson, Co-Chair

House Resources Committee

FROM: Jack Chenoweth
Legislative Couns

The measure liberalizes the limitations against disclosure
of certain tax information by the Department of Revenue.

Bill section 1: The amendment made by the addition of the
material as subsection (b)(1) of AS 09.25.100 [page 1, lines
17 - 24] permits the commissioner of revenue to issue
"summaries of information relating to the business income of
and the tax paid" by two groups of taxpayers:

-- taxpayers "engaged in the production of oil or gas
from a lease or property in the state'™; and

-- taxpayers "engaged in the transportation ofoil or
gas by pipeline.”

The amendment to AS 43.05.230(a) made by bill section 2 adds
to the exceptions for disclosures of confidential tax infor-
mation the summaries of information whose preparation and
release is authorized under the change made by bill sec-
tion 1.

JBC:Imb
L10/008



HB 554
Disclosure of Records of Corporate Taxpayers
The current AS 09.25.100 and AS 43.05.230 establish taxpayer confidentiality as
one of approximately 100 statutory exceptions to Alaska's sunshine laws. This measure

adds new subsections to both statutes allowing the Commissioner of Revenue to prepare
and issue summaries of information relating to income and tax paid by a producer of oil or

gas in Alaska.

Disclosure is at the Commissioner's discretion and is not required.

— [Statute References: AS 09.25.100; AS 43.05.230(a)]



PROPOSED AMENDMENT BY REP. KOPONEN 3/21/90

AMENDMENT TO HB554

Line 20, after the words "relating to" insert taxes levied under
AS 43.55. AS 43.56. AS 43.57 and former AS 43.21 or to






RUUSE COMMITTEE REPORT

9
éa%e Referred: February 12, 1990 FURTHER REFERRALS:
JUDICIARY
Date of Committee Action: ~3/MCi>/90
The RESOURCES Committee considered: HB 558
HOUSE®™ BILL NO. 558 SUITS TO ENFORCE ENVIRONMENTAL LAWS

"An Act authorizing suits to enforce environmental laws; and having the
effect of amending Rules 24 and 82 of the Alaska Rules of Civil
Procedure.™

RECOMMENDAT IONS: [ 1 the same title
be replaced with [L 1 anew title

have attached amendment(s)
do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(Ss): APPROVES PREVIOUS:

(Dept) (Date/Dept)

[ 1 fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal note [ 1 zero fiscal note(s)
[ 1 zero with analysis_ I ] zero fn/analysis

BNt G |

SIGNING DO PASS:*“

«

rman®s Signature



BELL VERSION: HB 558

1990 LEGISLATIVE SESSION PUBLISH DATE:
REQUEST: -
RevisianDalle: AgencyAficcted: A1l Agencies
-I-itb: SuitS Tn Fnfnrrn FTnHT-rm.nnr.t-nl BRU
Laws
Sponsor - Rep. Kopenen . Components

Requestor; HmiRP Rnnrmrrnp -

EXPENDITURES/REVENTY ES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95
PERSONAL SERVICES 0 0 0 ' 0
TRAVEL 0 0 0 n n
CONTRACTUAL 0 0 0 0 0
SUPPLIES . 0 n ii n
EQUIPMENT 0 0 0 0 0
LAND & STRUCTURES 0 n 0 n n
GRANTS. CLAIMS @ “1 0 n 0 n
MISCELLANEQUS 0 .0 0 n n
TOTAL OPERATING 0 0 0 0 0

CAPITAL 0 0 0 O - 0
REVENUE 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERALFUND 0 n n n n
FEDERAL FUNDS 0 0 0 0 n
OTHER 0 0 0 n n
TOTAL 0 p n n q
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 n 0 n
TEMPORARY 0 Q 0- 0

ANALYSIS : (Attach a separate page if necessary)

«465-4944

Prepared by: House Resources Committ-pe- - SVA
3/26/90

Division :e Representative Curt Menard

— Date:

Approved by Commissioner:
Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ies)

FY 96

O S5 55 O5 555
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Alaska State Legislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172
* Position Paper *
HB 558

House Bill 558 is intended to give citizens the right to
bring polluters to justice when the state lacks either the
resources or the will to do so. This measure is patterned
after federal law, which has been in effect since the early
70"s rnd has proven both judicially acceptable and practical.

The philosophy behind citizen suits is simple. Governments
are not able to prosecute all violations of law, nor seek
injunctive relief. People facing environmental pollution and
its daily threat to human health and well-being nonetheless
deserve the protection of the law. House Bill 558 would
complement the Department®s enforcement procedures and afford
citizens the protection they currently do not have. In an
era of limited orjieclining state revenues, the ability of
citizens to have direct access to the courts is especially
appropriate.



CHAPTER 35A.

CIVIL AND CRIMINAL JUSTICE

ENVIRONMENTAL RIGHTS

Section

2A:3SA—l. Short title.

2A:3JA-2. Legislative findings and determinations.

2A:35A-3  Definitions.

2A:35A-4 Actions to enforce laws on pollution, impairment or destruction of environ-
ment, or to protect environment; dismissal of frivolous actions.

2A.35A-5. Rebuttal to prima facie evidence or affirmative defense; rules of evidence.

2A:J3A-6. ‘temporary or permanent equitable relief.

2A:35A-7. Determination and adjudication of impact of conduct on environment.

2A:35A-8 Remittitur for administrative or other proceedings; retention of jurisdiction;
temporary equitable relief.

2A:35A-9 Security as condition for grant of injunction.

2A.3JA-10 Award of attorney’s and expert witness fees; applioation of doctrines of
collateral estoppel and res judicata; consent of originating court fur
dismissal.

2A;35A-11 Notice of intention to commence action; persons to whom sent; waiver;
exemptions.

2A 35A-12. Act as additional remedy.

2A:33A-13. Construction of act, rules, regulations and orders.

2A:35A-U. Severability.

Ixa Review Commentaries Environmental protection  Perspective 1978

A thumbnail sketch of the Environmental Lewis Goldshore (Fall 1978) No 86 N.J. Stale
Rights Act Lewis Goldshore (Winter 1975) No liar J. 44

70 N JSlate Dir J 18

Analysis of environmental legislation from 1970
to 1975 in New Jersey. Lewis Goldshore (Sum-
mer 1976) | Selon Hall Legis J. I.

2A:35A-1. Short title

This act shall be known and may be cited as the "Environmental Rights Act."

L.1974, c. 169, § 1, eff. Dec. 9, 1974.
Tide of Act; Notes of Decisions

An Act concerning the commencement of ac-
tions for the protection of the environment and 1.
L.1974, c. 169.

Jurisdiction

th blic int t therein. .
¢ public interes erein Issue of whether United States Army Corps o(

Engineers had subject matter jurisdiction over
validity of water diversion project was not ripe for
adjudication, in light of fact that engineers were
being selected to engage in feasibility study to help
establish specifics of construction for lhc project;

Administrative Code References

Environmental health standards of administra-
tive procedure, see N J.A.C. 7;IH-2 | el seq

Law Review Commentaries
it would be only after such information was gath-
lo Army
it might determine whether it
Application or North

mid
-eilf.

1985 environmental protection case law
in a serie.). Lewis Goldshore and Marsh
117 NJ LJ. 375 (1986).

1985 environmental protection legislation (first

ered that submission could be made
Corps so that
should assert jurisdiction.

in a senes) Lewis Goldshore and Marsha Wolf, Jersey Disl Water Supply Commission, a75 N J
117 NJLJ 335 (1986) Super 167, 417 A.2d 1095 (A.D 1980).
2A:35A-2. Legislative findings and dctcr-ilnatlons

The Legislature finds and determines that the integrity of the State's environment
is i-uiiiinually threatened liy pollution, impairment and destruction, that every person
has a substantial interest in minimizing this condition, and that it is therefore in the
public interest to eitnhle ready across In the courts for the remedy of such abuses.

" Min o - itsi x v o.rf lter (i 11f74

|

CIVIL AND CRIMINAL JUSTICE

Nutea or Decisions

I. Construction and application

Policy of protecting slate's environment front
pollution, impairment and destruction is properly

2A:35A-4
Note 1

Section 2A35A-4 graining standing lo any per-
son lo maintain action to enforce or restrain the
violation of any statute, regulation or ordinance
designed lo prevent or tninimiie impairment or
destruction of the environment is limited lo de-
struction of she natural environment as opposed lo

destruction of historical buildings Hoboken En-
vironment Committee, Inc v. Gentian Seaman’s
Mission nf New York. 161 N JSuper. 256, 391

A 2d 577 (Cli 1978)

elTeciualeil through the lulling powei and may
influence local inning decisions | ucardi v Cur-
tis Point Properly Owners Ass'n, 86 N J 217. 410

A 2d 881 (1981)

2A:35A-3. DcTmitiuriH

For Ihc purposes of this net, the following words and phrases shall have the
following meanings;

a. "Person" includes corporations, companies, associations, societies, firms, part-
nerships and joint stock companies, individuals, the State, any political subdivision of
the State and any agency or instrumentality of the State or of any political
subdivision of the State.

b. "Pollution, impairment or destruction of the environment" means any actual
pollution, impairment or destruction to any of the natural resources of the Stale or
parts thereof. It shall include, hut not he limited to, air pollution, water pollution,
improper sewage disposal, pesticide pollution, excessive noise, improper disposal of
refuse, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds
or other water resources, destruction of seashores, dunes, wetlands, open spaces,
natural areas, parks or historic areas.

L.1974, c. 169, § 3, eff. Dec. 9. 1974.

Library References
Words and I’hrnses (Perm Ed)

l-aw Review Commenlarlei

Environmental protcclion: [I’erspective
Lewis Goldshore (Fall 1978) No 85 N.J.
Dar J. 44.

1978.
Slate

2A:35A—1 Actions to enforce laws on pollution, imnoirment or destruction of
environment, or to protect environment; dismissal of frivolous
actions

a. Any person may maintain an action in a court of competent jurisdiction against
any other person to enforce, or to restrain the violation of, any statute, regulation or
ordinance which is designed to prevent or minimize pollution, impairment or destruc-
tion of the environment.

b. Except in those instances where the conduct complained of constitutes a
violation of a statute, regulation or ordinance which establishes a more specific
standard for the control of pollution, impairment or destruction of the environment,
any person may maintain an action in any court of competent jurisdiction for
declaratory and equitable relief against any other person for the protection of the
environment, or the interest of the public therein, from pollution, impairment or
destruction.

c. "lie court may, on the motion of any party, or on its own motion, dismiss any
action brought pursuant to this act which on its face appears to be patently

frivolous, harassing or wholly lacking in merit.
L.1974, c. 169, § 4, eff. Dec. S, 1974.
Library Reference! Construction and application |

Health and Environment e=25 5 Damages 5

Enforcement Of lawi and regulatlona 3.S

Injunction e=1 14(1),
C.J S Health and Environment §§ 61 to 66. 69,
71 to 73,78 to 80, 82 10 86, 88 to 90. 94, 104,

Injunctions 2
Review 4

110, MS to 126, 128, 129, 132. 1)3, 135, 137 standing |6
lo .40, 142, 144 In 15)
C.J S. Injunctions § 173 cl scq

1. (.'(instruction and application

Null's u] ThiKliiin At nun tilan m>]ilicil as "a mure specific stan-



A Non-Profit, Public Intarejt, Environmental Law Firm

Jan. 25, 1990 \\
Kate Tesar \\
Staff Assistant
for Rap. Ulmer
P.0. Box V
Juneau, Ak. 99811
(Mail Stop: 3100)

re: Citizen Suit Legislation
Dear Ms. Teaar:

Par your request, we have made a survey of other states to
assess the prevalence of provisions for citizen enforcement of
state environmental laws.5 The states surveyed are: Arizona,
California, Colorado, Idaho, Illinois, Florida, Massachusets,
Minnesota, Montana, New York, Oregon, Washington, and Wyoming.

Two of thesethirteenstates--111inois andWyoming— have
broad based provisionsallowing citizens toenforce state
environmental laws. See 111. Rev. Stat.. 1/2 SS 1045(b); and Wy.
Rev. Stat. 35-11-901. Idaho allows citizens to enforce that
state"s hazardous waste laws. l.e. 39-4416 Finally, California
allows citizens to enforce that state®s coastal protection
statute. Cal. Health Code 30803 and 30804.

Prof. Smith is currently compiling a review of literature
regarding the pros and cons of citizen enforcement suits. We
will send you the results of Prof. Smith"s work as soon as it is
completed.

Please call me if you have any questions.

Sincerely,

Mike Wenig
Staff Attorney

CC. Karen Wood, ACE

1 The survey was conducted for Trustees by Willamette College
of Law Prof. Susan L. Smith.

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276*4244






HOUSE COMMITI®"Ep REPORT

9
6a%e Referred: February 22, 1990 FURTHER REFERRALS:

JUDICIARY
Date of Committee Action: 3 / he> FINANCE
The RESOURCES Committee considered: HB 565
HOUSE BILL NO. 565 OIL & OTHER ENVIRONMENTAL LAWS/PENALTIES

"An Act relating to strengthening the civil penalty and damage
provisions concerning the discharge of oil and other environmental
violations; amending Rule 82, Alaska Rules of Civil Procedure; and
providing for an effective date."

RECOMMENDAT IONS: _ ’ / [ 1 the same title
1 be replaced with Co = ,r]j35IpS (£SI [ 1a new title

] have attached amendment(s)
X/4 do pass

] do not pass

1 no recommendation
/7] individual recommendations

] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
(Dept) (Date/Dept)

[ 1 fiscal impact [ ] fiscal note(s)

L 1 \Zero fiscal note CM] zero fiscal note(s) QSL <22/

[ 1 zero with;analysis_ [ 1 zero fn/analysis

SIGNING DO PASS: SIGNING:
1
I

/A

Chairman®s Signature



STEVE COW! ER

GOVERNOR

Statn oF Alas ka o\/? o

OFFICE OF THE GOVERNOR

JUNEAU -

February 21, 1990

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, 1 am transmitting three bills implementing
recommendations made by the Alaska Oil Spill Commission.

One bill authorizes the governor to use the oil and
hazardous substance release response fund, established under
AS 46.08.010, to respond to declared disaster emergencies
under AS 26.23.020(c)-. The bill also repeals the exception
in AS 46.04.080 (@ that requires the Department of
Environmental Conservation (DEC) to perform the duties of
the Division of Emergency Services during a catastrophic oil
discharge. Finally, the Dbill creates iIn statute the State
Emergency Response Commission, presently established by an
administrative order.

Another bill extensively revises AS 46.03.758 - 46.03.763,
which deals with civil penalties for oil spills. In
general, the Dbill increases penalties for spills and
eliminates unwarranted exemptions and defenses.

The third bill strengthens DEC"s authority to require
compliance with oil discharge contingency plans. Oof
particular significance is the requirement that applicants
for contingency plans must maintain sufficient resources to
contain and remove, within the shortest possible time, a
realistic maximum oil discharge. Next, this bill increases
the Tfinancial responsibility requirements for offshore oil
exploration and production activities, to guarantee that in
the event of another spill, significant financial resources
will exist to compensate damaged parties, including the
state. Finally, this bill authorizes DEC to inspect oil
industry facilities and tankers to guarantee compliance with
contingency plans >and to assure structural integrity of the
equipment.

Sectional analyses of each bill, describing the bills in
detail, will be provided by my staff.



The Honorable Sam Cotten Page 2

As you know, the Oil Spill Commission ™"Executive Summary,"
issued last month, includes over 50 recommendations.
Through this legislation, as well as other bills already
under consideration by the legislature (House Bill 409,
Senate Bills 359, 421, and 497), most of those
recommendations are being addressed. Furthermore,
additional legislative proposals based upon these
recommendations are still under consideration, and, after
review of the full commission report, just released,
additional proposals might be forthcoming.

The Oil Spill Commission, after extensive study, has
identified several ways for the state to improve its ability
to prevent future spills and to better respond iIf a serious
bill occurs again. These bills

another disaster like the

urge your serious discussion

these measures.

Governor



STATE OF ALASKA BILL VERSION:  HB 565 NO .
1990 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 2/22/90
FISCAL NOTE

REQUEST:

Revision Date: Agency Affected: Environ Conservation
Title: An Act relating to the strengthening BRU: Environ. Quality

of PEC's civil penalty and damage provisions.

Sponsor Rules Committee Components: Environ. Quality

Requestor Governor

EXPENDITURES/REVEN UES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS,CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0 0.0
FUNDING; (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME 0.0 0.0 0.0 0.0 0.0 0.0
TEMPORARY 0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary)
This bill revises the schedule ot penalties lor the discharge ol oil.

Prepared by: David Bruce

Division: Environmental Quality Phone :_465-2630
Date: 2/12/90
Approved by Commissic Date: 2/19/90
Agency: DepartmenT~of~EnvironmentalX”~nservalion

Distribution (by preparer) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agcncy(ics)
page 1 of JL



No. 2

STATE OF ALASKA BILL VERSION HB 565 - corrected

1990 LEGISLATIVE SESSION PUBLISH DATE : HOUSE 2/22/90
FISCAL NOTE

REQUEST:

Revision D ate: _ Agency Affected: Fish and Game

Tide: An Act relating to BRU -

strengthening civil penalty... '

Sponsor: Rules Committee Components

Requestor: Governor

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY a1 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 0 0 C 0 0 0
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0

FEDERAL FUNDS 0

OTHER 0

TOTAL n

POSITIONS:

FULL-TIME 6

PART-TIME S

TEMPORARY 0
ANALYSIS :  (Attach a separate page if necessary)

No FY 90 Impact.

Prepared by : — * Phone
Division:- /)1 A R Date:.
Approved by Commissioner: .ox- z=7 | 0

Agency: Fish and GamtT

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Request?’
Office of Management and Budget
Impacted Agency(ies) [ T S of



STATE OF ALASKA
1990 LEGISLATIVE SESSION

FISCAL NOTE

REQUEST:

Revision Dale:
Tide - An pet strengthening DECI1s

Sponsor: LLctam. C o m ponents

Requestor: &&wvdit' Mrr

BILL VERSION: HB 565 No. 2
PUBLISHDATE: HOUSE 2/22/90

Agency Affect® Department of Fish and Gaj
: ! A BRU: ____Habitat Division
contingency plan and inspection requirements

-H abitat.

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY a1 FY @ FY 83
PERSONALSERVICES ~ 135.9
TRAVEL 6.0
CONTRACTUAL 13 .L
SUPPLIES 1.0
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING  156.5

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

FY %5 FY %

GENERAL FUND 156.5

FEDERAL FUNDS 0

OTHER n

TOTAL

POSITIONS:

FULL-IIME '

PART-TIME 1

TEMPORARY 0

ANALYSIS : (Attachasepm*;p”eifnecessary) ’«*(Explanation Attached)

FY 90 Impact; -Personal Services 51.9
(3/24-6/30/90 <Travel 2.0
Contractual 410

Supplies/] 1.0

7.0

65.0

Prmyadby jFcank—Eujb -

Divisioo : Hafritnat.?~T\

Approved by Commissiooer:
Agency;

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agencyfw)

Phooe: 465-4105
Date: 2/14/90

Date: 0

page. of



HB 565
Continuation of fiscal note analysis HOUSE 2/22/90

FY91 Line Itemization -

PCN/NEW RANGE/STEP CLASSIFICATION . NO. MONTHS LOCATION
(COST)
New 18C Habitat Biologist 12 Anchorage
11 (54.0)
New 18C Habitat Biologist 12 Fairbanks
11 (61.1)
6118 16J Cartographer 111 3 Anchorage
(13.5)
New 8C Clerk/Typist 111 1.5 Anchorage
(3-8)
6131 7A Clerk/Typist 111 1.5 Falirbanks
i. (3.5)
TOTAL $135.9
EXPLANATION

As a result of the Exxon Valdez oil spill, i1t has become apparent
that existing oil spill contingency plans are inadequate.
Consequently, the U.S. Coast Guard (USCG) 1is reviewing and updating
its regional contingency plans, and the state intends to re-
evaluate the adequacy of at least the major nongovernmental
contingency plans. This effort has already been initiated and we
anticipate that, at a minimum, the state will participate in
planning projects “"for Prince William Sound, Cook Inlet, the
Beaufort Sea, and possibly other areas such as the Chukchi Sea.
the state will also be involved in re-evaluating and potentially
expanding the Dispersant Use Guidelines and. Wildlife Protection
Guidelines, which have incorporated into the USCG Alaska Region
spill contingency plan. 1In order to protect the state®"s interests
in fish and wildlife populations, habitats, and public uses of
these resources, ADF&G will require additional staff to dedicate
specifically to contingency planning.

The principal resources at risk because of oil and other hazardous
substance releases are TfTish and wildlife, and the ADF&G 1is the
state agency with the expertise and statutory mandate to provide
information and recommendations regarding these resources. The
department must compile and provide information on the
distribution, abundance, and critical life function needs of fish
and wildlife populations that may be affected by a spill or other
release. Based on this information, the department must recommend
mitigation measures that will afford the highest possible level of
fish and wildlife protection. Examples of mitigation decisions are

page 2 of 3



* HB 565

, , n HOUSE 2/22/90
Continuation of Explanation

the i1dentification of areas that are biologically suitable for oil
dispersant use, identification of areas of highest priority for
containment or defensive booming, identification of criteria for
deploying shoreline cleanup equipment and crews, and the selection
of shoreline cleanup techniques that will maximize biological
benefits and minimize biological costs.

At present, ADF&G has no funding allocated to perform this
function. Between February 16 and June 30 of FY90, ADF&G will
need: 9 months of HBIlII, 2.25 months of CTIIl, and 1.0 month of
Cartlll. ADF&G will also require two computers and funding for
other support services as noted above.

page 3 of 3
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go051 OhH™**
Lauterbach
3/17/90

Original sponsor(s): Rules/Governor

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 565 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to civil penalty, damages, costs,

and attorney fee provisions concerning the discharge
of oil and other environmental violations; amending
Rule 82, Alaska Rules of Civil Procedure; and provid-

ing for an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.758(a) is amended to read:

(@ The legislature finds that

(1) recent information discloses that the discharge of oil
may cause significant short and long-term damage to the state®"s en-
vironmentj_even [. EVEN] minute quantities of oil released to the
environment may cause high mortalities among larval and juvenile forms
of important commercial species, may affect salmon migration patterns,
and may otherwise degrade and diminish the renewable resources of the
state;

() the exact nature and extent of oil pollution can be
neither documented with certainty nor precisely quantified on a spill-
by-spill basis; however, 1in light of the magnitude of harm that
[WHICH] may be caused by oil discharges, and the vital importance of
commercial, sport and subsistence Tfishing, tourism, and Alaska"s
natural abundance and beauty to the economic future of the state and
its quality of life, it is the judgment of the legislature that sub-
stantial civil penalties should be imposed for the discharge of oil iIn

order to provide a meaningful 1incentive for the safe handling of oil
-1- CSHB 565(Res)
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and to ensure [INSURE] that the public does not bear substantial
losses from oil pollution for which, because of its subtle, Ilong-term
or unquantifiable nature, compensation would not otherwise be re-
ceived; and

(@ the handling of oil iIn large quantities iIs a hazardous
undertaking that [WHICH] poses a significant threat to the economy and
environment of the state, that [WHICH] can be substantially reduced
only by the taking of rigorous safety precautions involving consider-
able expense; conversely, persons handling oil 1In smaller amounts
might pose a correspondingly lower risk to the economy and environment
of the state, and might be[ARE] capable of safe oil handling prac-
tices at correspondingly lower costs [; IN ORDER TO PROVIDE AN INCEN-
TIVE WHICH 1S EFFECTIVE, BUT NOT PUNITIVE, IT IS NECESSARY AND APPRO-
PRIATE THAT THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES OF SMALL
QUANTITIES OF OIL BE LEFTFOR CASE-BY-CASE JUDICIAL DETERMINATION,
WHILE INSURING, THROUGH THE PENALTY PROVISIONS OF THIS SECTION, THAT
THE HANDLING OF OIL IN LARGE QUANTITIES OCCURS IN A MANNER WHICH WILL
NOT IMPAIR THE RENEWABLE RESOURCES OF THE STATE].

* Sec. 2.
() In order to promote the safe handling of oil, the departmen

shall adopt regulations that establish a schedule of penalties for

discharges of oil into the receiving environments described In (@) -

subsurface freshwater environment;
oil that enters an estuarine,
intertidal, or confined saltwater environment;

oil that enters an unconfined
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saltwater environment or onto the land or subsurface Uland of the
state.
* Sec. 3. AS 46.03.758(d) 1s amended to read:

(d The schedule must [SHALL] vary according to the toxicity,
degradability”™ and dispersal characteristics of the oil. The schedule
must [SHALL] also vary according to the sensitivity and productivity
of the receiving environment. Variations under this subsection may be
by subcategories of receiving environments, specific receilving en-
vironments, or both. The maximum penalties established in (b) of this
section must [SHALL] apply to discharges i1n the most sensitive and
productive of receiving environments within each category of receiving
environment, and the penalty must [SHALL] decrease for less productive
or sensitive receiving environments. IT oil 1s discharged into mul-
tiple receiving environments, the penalty must be based upon the
schedule penalty value applicable to the most sensitive and productive
receiving environment unless the defendant proves how muGh oil entered
each receiving environment by clear and convincing evidence.

* Sec. 4. AS 46.03-Z58(e) i1s amended to read:

e IT a discharge of oil [IN EXCESS OF 18,000 GALLONS] not
permitted under applicable state and federal Ulaw occurs within the
territorial jurisdiction of the state, or into or upon the adjacent
outer continental shelf of the state, the following persons, In addi-
tion to the person causing or permitting the discharge, are jointly
and severally liable to the state, in a civil action, for the Tull
amount of penalties established under this section and in the regu-
lations adopted under this section:

(@)) ifT the discharge occurs from a [ANY] commerci
industrial facility other than a vessel or offshore platform, the

owner, lessee or permittee, and operator of the facility;
-3- CSHB 565(Res)
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(@ 1t the discharge occurs from a vessel,
(A the owner and operator of the vessel; and
®) the owner of the oil carried as cargo on the
vessel at the time the vessel was loaded, i1f the loading occurred
within the territorial jurisdiction of the state, or at a deep-
water port or other offshore storage facility adjacent to the
state; however, i1if the owner of the oil temporarily transfers
ownership of the oil to another person, and the transfer has the
purpose or effect of evading the vicarious liability imposed by
this section, the transferor will be considered the owner of the
oil for the purposes of this subsection; and
(@ 1f the discharge occurs from an offshore platform, the
lessee or permittee of thetract or acreage upon which the platform 1is
situated, and the operator of the platform.
* Sec. 5. AS 46.03.758(F) 1is repealed and reenacted to read:
() For purposes of assessing a penalty under (b) ofthissec-
tion, iIn determining how many gallons of oil have been; dis.cl
\ a surface freshwater or saltwater environment or onto "the surface lft="
fof the state, the court shal®i™duefv the number of discharged gallons
of oil that the defendant proves were removed by the defendant from
the T“erivirbnifient™thiIn® “tI™FrfsT?0?r" -hours™ after the discharge as a
result of a cleanup operation undertaken in conformity with applicable
state and federal law. The dispersal qf_vqlilr_iir_lr_glggh’burr
of chemical agents, biological. additives, sinki_ng agents”®, or
means Is not considered removal for purposes of this subsection.*
* Sec. 6. AS 46.03.758(1) 1s repealed and reenacted to read:
(1) The 1iamposition of a civil penalty under this section does

not limit or otherwise affect the authority of the department to

enforce a provision of this chapter, AS 46.04, or AS 46.09, or to
CSHB 565(Res) -4-
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recover damages, restoration expenses, 1investigation costs, court
costs, and attorney fees. A person who pays a civil penalty imposed
under this section 1iIs entitled to set off the penalty amount paid
against a civil penalty awarded by a court against the person for the
same discharge under AS 46.03.760(a)-
Sec. 7. AS 46.03.758 is amended by adding a new subsection to read:
(m The penalty that would otherwise be assessed under () of

this section shall be multiplied by a" factori”~":1f a court deter-
mines that

(1 the discharge was caused by the™"gr”isi | or
intentional act of the discharger;

(@ the discharger did not take reasonable measures to
contain and cleanup the discharged oil; or

(B the defendant did not respond iIn accordance with an
approved oil discharge contingency plan.

Sec. 8. AS 46.03.759(a) i1s amended to read:

@ A person who is found to be liable under any othe

for an unpermitted discharge of crude oil [IN EXCESS OF 18,000 GAL-
LONS] 1s, 1i1n addition to liability for any other penalties or for
damages or the cost of containment and cleanup, liable to the state in
a civil action for a civil penalty, up to a maximum of $500,000,000,
subject to adjustment under AS 46.03.761, in the amount of

@D r,$ per gailon-ilif crude oil discharged for the TFfirst
420,000 gallons discharged, subject to adjustment under AS 46.03.761;
and

(2)TS$I£ . &L .per-*gallon™f crude oil discharged for amounts
discharged iIn excess of 420,000 gallons, subject to adjustment under

AS 46.03.761.

* Sec. 9. AS 46.03.759(c) is amended to read:

-5~ CSHB 565(Res)
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1 (©) Subject to the [$500,000,000] maximum set under (@) of this
2 section the court shall assess fTive [FOUR] times the penalty amounts
3 set out In (@ of this section iIf the court finds

(1 the discharge was caused by the gross negligence or

5 intentional act of the defendant;

6 () the defendant did r.oc take reasonable measures to

! contain and clean up the discharged oil; or

8 (©)) the defendant did not respond 1In accordance \
9 approved oil discharge contingency plan.

10 * Sec. 10. AS 46.03.759(d) 1is repealed and reenacted to read:

u (d The imposition of a civil penalty under this section does

12 not affect the authority of the department to enforce a provision of

13 this chapter, AS 46.04, or AS 46.09, or to recover damages, restora-

o tion expenses, iInvestigation costs, court costs, and attorney fees. A

15 person who pays a civil penalty 1mposed under this section is entitled
16 to-set off the penalty amount paid against a civil penalty awarded by
o a court against the person for the same discharge under AS 46.03.-
18 760(a) -
19 * Sec. 11. AS 46.03.760(a) 1is repealed and reenacted to read:

1 " (@ A person who violates or causes or permits to be violated a

provision of this chapter, AS 46.04, AS 46.09, or aregulation, order

22 of the department, permit, approval, or certificate issued under this
23 chapter, AS 46.04, or AS 46.09, 1i1s Iliable to the state iIn a civil
2 action for a sum to be assessed by the court of not less than $2,500
25 nor more than $100,000 a day for each violation, subject to adjustment
% / unde4 %S ®¥6_03~v7$|;y Each violation 1is a separate and distir of-
27 [ fense, and where a violation continues from day to day each day con-
28 stitutes a separate violation. The amount assessed by the court under
2 this subsection must reflect, as applicable,

CSHB 565(Res) -6-
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(@) reasonable compensation for adverse environmental
effects of the violation;

(@) reasonable costs 1incurred by the state iIn the detec-

tion, Investigation, and attempted correction of the violation;
(3 the economic savings realized by the person iIn not

complying with the requirement for which the violation is charged;

(A the prior history of violations committed by the per-

() the need for an enhanced civil penalty to deter future
violations;

(6) the extent and seriousness of the violation;

(7) the person®s attainment of compliance, within the
shortest feasible time, with the requirement for which the violation
IS shown;

(8™ the person®s ability to pay; and

(@ ofHer factors that the court determines are 1In the
interest of justice.

* Sec. 12. AS 46.03.760(e) 1is amended to read:
(e In addition to liability under (@ [- ()] of this section,
a person who violates or causes or permits to be violated a provision
of AS 46.03.740 - 46.03.750 1s liable to the state, in a civil action
brought under AS 46.03.822, for the fTull amount of actual damages
caused to the state by the violation, 1iIncluding direct and indirect
costs associated with the abatement, containment and [OR] removal of
the pollutant, restoration of the environment to i1ts former state, and
all incidental administrative costs.
* Sec. 13. AS 46.03 is amended by adding a new section to read:
“Sec. 46.03.761. ADJUSTMENT OF D,OLLM"™OUNTsI] (@ The dollar

amounts in AS 46.03.758, 46.03.759, and 46.03.760 and in the
-7~ CSHB 565 (Res)
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regulations adopted under AS 46.03.758 change, as provided iIn this
section, according to and to the extent of changes in the Consumer
Price Index for all urban consumers for the Anchorage metropolitan
area compiled by the Bureau of Labor Statistics, United States Depart-
ment of Labor (the index). The i1ndex for January of the year iIn which
this section becomes effective is the reference base iIndex.

(b) The dollar amounts change on October 1 of each year. After
calculation of the new amounts, the resulting amounts shall be rounded
to the nearest cent.

(c) If the i1ndex 1Is revised, the percentage of change is cal-
culated on the basis of the revised iIndex. IT a revision of the i1ndex
changes the reference base index, a revised reference base index Iis
determined by multiplying the reference base i1ndex applicable by the
rebasing factor furnished by the United States Bureau of Labor Statis-
tics. IT the Index is superseded, the 1index referred to iIn this sec-
tion ?sthe one represented by the Bureau of Labor Statistics as
reflecting most accurately changes in the purchasing power of the
dollar for Alaskan consumers.

(d) The department shall adopt a regulation

(1 announcing, on or before June 30 of each year, the
changes in dollar amounts required by (b) of this section;

(@ amending, on or before June 30 of each year, the regu-
lations adopted under AS 46.03.758(b) to reflect the changes in dollar
amounts required by (b) of this section; and

(3 announcing, promptly after the changes occur, changes
in the i1ndex required by (c¢) of this section, including, 1i1f applica-
ble, the numerical equivalent ofthe reference base 1i1ndex under a

revised reference base i1ndex and the designation or title of any iIndex

superseding the index.

CSF.3 565 (Res) 8
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The department shall
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also provide notification of a ch

of this section to the clerks of

®)

court iIn each judicial district of the state.

* Sec. 14. AS 46.03.763 1i1s amended to read

% SeOn  46.03.763. ATTORNEY FEES AND COSTS. In an action [TO

IMPOSE CIVIL PENALTIES] under AS 46,03.758, 46.03.759, [OR] 46.03.760"
46.03.765, 46.03.780. or 46.03.822 [FOR A DISCHARGE OF OIL], the state
may recover Tull reasonable attorney fees and costs 1incurred by the
state In maintaining the action.

* Sec. 15. AS 46.03.758(c), 46.03.758(g), 46.03.760(b), 46.03.760(c),

and\46.03.760(f) are repealed.

* Sec. 16. AS 46.03.763,

effect of amending. Rule 82,
the recovery of full
tional actions.

* Sac. 17. This Act takes effect

as amended by sec.
Alaska Rules of Civil

reasonable attorney fees and costs

14 of this Act, has the

Procedure, by allowing

in certain addi-

immediately under AS 01.10.070(c).
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Lauterbach
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Original sponsor(s): Rules/Governor
IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 565 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
i
A BILL
For an Act entitled: "An Act relating to civil penalty, damages, costs, -~

and attorney fee provisions concerning the discharge
of oil and other environmental violations; amending
Rule 82, Alaska Rules of Civil Procedure; and provid-
ing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.758(a) 1s amended to read:
(@ The legislature finds that

(@) recent i1nformation discloses that the discharge
may cause significant short and long-term damage to the state"s en-
vironment”™ _even [. EVEN! minute quantities of oil released to the
environment may cause high mortalities among larval and juvenile forms
of important commercial species, may affect salmon migration patterns,
and may otherwise degrade and diminish the renewable resources of the
state;

(@ the exact nature and extent of oil pollution can be
neither documented with certainty nor precisely quantified on a spill-
by-spill basis; howev r, in light of the magnitude of harm that
[WHICH] may be caused by oil discharges, and the vital iImportance of
commercial, sport and subsistence Tishing, tourism, and Alaska“s
natural abundance and beauty to the eccnomic future of the state and

its quality of life, it is the judgment of the legislature that sub-

order to provide a meaningful incentive for the safe handling of oil

CSHB 565(Res)



and to ensure [INSURE] that the public does not bear substantial
losses from oil pollution for which, because of its subtle, long-term
or unquantifiable nature, compensation would not otherwise be re-
ceived; and

(©)) the handling of oil i1In large quantities 1i1s a ha;
undertaking that [WHICH] poses a significant threat to the economy and
environment of the state, that [WHICH] can be substantially reduced
only by the taking of rigorous safety precautions involving consider-
able expense; conversely, persons handling oil i1n smaller amounts
might pose a correspondingly lower risk to the economy and environment
of the state, and might be [ARE] capable of safe oil handling prac-
tices at correspondingly lower costs [; IN ORDER TO PROVIDE AN INCEN-
TIVE WHICH IS EFFECTIVE, BUT NOT PUNITIVE, IT IS NECESSARY AND APPRO-
PRIATE THAT THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES OF SMALL |
QUANTITIES OF OIL BE LEFT FOR CASE-BY-CASE JUDICIAL DETERMINATION, |
WHILE [INSURING, THROUGH THE PENALTY PROVISIONS OF THIS SECTION, THAT
THE HANDLING OF OIL IN LARGE QUANTITIES OCCURS IN A MANNER WHICH WILL
NOT IMPAIR THE RENEWABLE RESOURCES OF THE STATE].

* Sec. 2. AS 46.03.758(b) 1is repealed and reenacted to read:

((9)) In order to promote the safe handling of oil, the departmer
shall adopt regulations that establish a schedule of penalties for
discharges of oil into the receiving environments described in () -

(@) of this subsection. Subject to AS 46.08.761 and (> of this
section, the penalties may not exceed

@ $12.50 per gallon of oil that enters an anadromous
stream or other freshwater environment with significant aquatic re-
sources ;

@ $8.00 per gallon of oil that enters an escuarine,
intertidal, or confined saltwater environment;

CSHB 565(Res)



@) $6.00 per gallon of oil that enters an unconfined salt-
water environment, public land, or a freshwater environment without
significant aquatic resources.

* Sec. 3. AS 46.03.758(d) is amended to read:

@ The schedule must [SHALL] vary according to the toxicity,
degradability j and dispersal characteristics of the oil. The schedule
must [SHALL] also vary according to the sensitivity and productivity
of the receiving environment. Variations under this subsection may be
by subcategories of receiving environments, specific receiving en-
vironments, or both. The maximum penalties established in (b) of this
section must [SHALL] apply to discharges iIn the most sensitive and
productive of receiving environments within each category of receiving
environment, and the penalty must [SHALL] decrease for less productive
or sensitive receiving environments. IT oil is discharged into mul-
tiple receiving environments, the penalty must be based upon the
schedule penalty value applicable to the most sensitive and productive
receiving environment unless the defendant proves how much oil entered
each receiving environment bv clear and convincing evidence. —

* Sec. 4. AS 46.03.758(e) is amended to read:

e IT a discharge of oil iIn excess of 500 [18,000] gallons not
permitted under applicable state and federal law occurs within the
territorial jurisdiction of the state, or iInto or upon the adjacent
outer continental shelf of the state, the following persons, in addi-
tion to the person causing or permitting the discharge, are jointly
and severally liable to the state, iIn a civil action, for the full
amount of penalties established under this section and iIn the regu-
lations adopted under this section:

(@) if the discharge occurs from a [ANY] commercial or
industrial fTacility other than a vessel or offshore platform, the

-3- CSHB 565(Res)



