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to be ironed out later.

Special Note:

Criminal penalties included in the original HB 409 have been 
removed in the proposed CS. Negotiations are underway to include 
them in HB 315.

I thank you for you consideration of this legislation.



Sectional Analysis

Section #1.

Relates to Access to facilities to investigate suspected sources 
of pollution. Although access to facilities is required under most 
permits issued by the state, agencies have wound up in court over 
that particulars of when and where officials can go. These court 
delays have had the effect of limiting the states ability to 
enforce pollution laws. Section #1 help clear these matters up by 
delineating those conditions and removes the requirement of 
consent.

*
Section #2. <.

Is a housekeeping measure that relates to a section on Compliance j
orders found later in the bill.

Section #3.

Establishes a new section creating an Administrative penalties 
procedure for violation of the states pollution laws. Current 
procedures for addressing violators are long, cumbersome and 
expensive process that hamper the state's ability to deal with 
pollution problems. This section establishes an administrative 
review process, separate from the courts, that streamlines the 
process of adjudicating these claims. Many states already have 
administrative penalties procedures. The EPA has for sometime been 
considering requiring states to have a similar process in plac-?*.

Section #4.

Allows the Commissioner to require environmental audits conducted 
by in independent contractor. An environmental audit is an 
objective and systematic analysis of a facility's operations to 
insure compliance with state environmental laws and to spot 
pollution problems before they become unmanageable. The EPA uses 
a similar process that has been very successful.

Section #5.

Allows for a compliance order to become effective immediately to 
start cleanup up of a contaminated site or to stop an ongoing 
pollution incident. Presently, industry can challenge compliance 
orders before implementation, causing substantial delays, to the 
detriment of the environment and public health.

Section 6.

Is a housekeeping measure.



Section 7.

Repeals section 46.03.820 because it partially redundant with 
Section #5.



Comments of Exxon Company, U.S.A. 
on CSIIB 409 

January 31, 1990

Fxxon Company, U.S.A. was presented with a copy of CSHB 409 lato yesterday 

afternoon and asked to provide comments by today. The following comments have 

boon prepared within the very limited time available; however substantial further 

review and public comment Is needed. We urge the Committee to not act hastily 

regarding this legislation, since 1t will seriously Impact all Alaskans.

In general, we believe that existing law provides the Department of Environmental 

Conservation with ample authority to enforce tho Slate's environmental laws In 

both emergency and non-emergency situations. Any proolemt that may be perceived 

to have existed in tho past have been a function of tho appl 1 cation of the 

existing statutes, not the statutes themselves. Therefore, the proposals 

Incorporated in CSHB 409 are not needed.

Addressing more spociflcaily the sections of the bill, the unrestricted search and 

seizure authority proposed m  Section 1 is unnecessary. In Addition it is far too 

broad and violates the constitutional rights of Alaskan citizens and businesses. 

Existing law gives the Department the authority to obtain search warrants to 

investigate suspected environmental violations. This bill would dispense with tho 

warrant process altogether, and allow agency staff to or,tar and search any private 

borne, business, vehicle, or facility and seize Information without a search 

warrant, or even a showing of probable cause. There is simply no factual or legal 

basis for such unprecedented admin I strative invasions of privacy. The existing 

system is adequate to meet the agency's needs, while 1t protects the 

constitutional rights of Alaska’s citizens.

Concerning Section 3, the existing statutes already provide comprehensive civil 

penalties and damages, with the superior court assessing the appropriate 

punishment. Given the strength of existing statutes, we sea no need for the 

administrative proceeding contemplated in Section 3.

/*.*» ^difional comment about Section 3 is appropriate. First, the proposed 

sub-section (b) would relieve the DEC from the responsibll!ty of complying with 

tho Administrative Procedures Act in administrative penalty proceedings. This is 

not justified. The APA was passed tc guarantee all Alaska citizens and businossos



due process of law In administrative proceedings, The oxlsting statutes expressly 

apply the APA to DEC hearings. No justification exists t.o change that sound 

legislative policy,

It Is vory difficult to comment upon the "environmental audit" provision proposed 

in Section 4, No explanation has Deen given as to what such a procedure would 

entail* or under what circumstances it would he required. Substantial further 

work is needed on this item before it is ready for legislative consideration.

Finally, we are concerned with the proposed changes to the compliance order 

procedures. Exxon strongly believes that this bill would effectively deny 

fundamental due process rights to Alaskan citizens and businesses.

We recognize the need for quick, effective agency action in environmental 

emergencies. However, the arbitrary compliance order proceeding proposed 1n 

Section 5 is nfii needed to provide that authority; to the contrary, the existing 

statutes provide more than ample remedies. DEC already has wide ranging power to 

issue immadltto orders 1n emergency situations. Similarly, the statutes authorize 

immediate court injunctions. Thus, this bill does not change or enhance th6 

■'•smedlec avalleblo 1n environmental emergencies.

What f.ho bill would do is drastically alter 'he procedures and protections 

afforded 1n non-emergency situations. The existing compliance order statute 

creates a three-step process for non-emergency situations. First, tho DEC 

notifies tho citizen or business that it may have violated an environmental law. 

Next, the citizen is qlven an opportunity to remedy the alleged defect. If the 

DEC staff ballaves that tho citizen’s response has not sufficiently remedied the 

problem, a compliance order hearing 1s held at which both the citizen and DEC 

staff are allowed to participate. At that hearli.j Vv'j commissioner determines if 

any environmental violations still exist, and If so, what type of compliance order 

would bo reasonable and appropriate under the circumstances.
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By contrast, the arbitrary compliance order procedure proposed In the bill would 

deprive citizens and businesses of the most basic duo process protections. 

Compliance orders could be issued effective Immediately without any prior notice 

or opportunity for the citizen to be heard. The citizen would be- faced with a 

virtually impossible situation. He must either comply Immediately with whatever 

order the DEC staff had unilaterally Issued, or face civil and criminal 

prosecution for failure to comply w U h  a compliance ordnr. This Is not only 

grossly unfair and Inequitable - it is totally unjustified in non*emergency 

situations. We feel that the bill dan las citizens the due process of law 

guarantees afforded under both the Alaska and federal constitutions.

In closing, we would H k e  to emphasize that 1t would be a grave error to 

charocterfza CSHB 409 as a bill designed to provide the DEC with now powers in 

emergency situations. To tho contrary, the primary focus of the bill is to 

drastically change tho DEC procedures in effect in non-emergency situations as 

they apply to all Alaskan citizens and businesses - not just oil companies. To 

date this bill has received little public attention, yet U  will affect all 

businesses and industries, including timber, mining, fishing, tourism, retail 

enterprises and ordinary citizens. We firmly baliove that tho existing statutes 

afford a fairer way to address these situations, and therefore recommend that this 

Dill not be enacted, into law.

Thank you.

1i i!>4 I‘.07-
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Report of the Alaska Oil Spill Commission
Executive Summary

SPILL
The Wreck of the Exxon Valdez
Implications for Safe Marine Transportation

January 1990



"Wh. ' is to happen 
is DEC will get 

dragged into a septic 
tank argument and it 

will drain away as 
many resources as 

fighting, for instance.
the Alyeska ballast 

water treatment plant. 
There's a real problem 

with priorities within 
DECr

5v# £x#cutfv* D iecfo r

Atatka C f ib r  fof thm Environment
Akuka OU Spill Commlulon  

hearing, 9/21/19

Recom mendation 13 
Enhanced regulatory 

strength

• Identify unmet needs and recommend prioribes, strategies and 
obstacles to achieving them;

• Encourage coordination of spill prevendon and response program*; 
currently spread among several agencies that cumulatively deserve 
high priority;

• Make budget and resource allocadon recommendations;

• Evaluate programs and recommend eliminabon of marginal acdvi- 
des;

• Recommend changes based on new technologies and scientific 
impacts;

• Designate advisory panels, if deemed necessary, including appro­
priate representadon, ex-officio, of appropriate departments of the 
state and municipalities, regional oil spill authorities, representa­
tives of fishing and environmental groups, and shippers, owners 
and residential groups on the pipeline route; and

• Issue an annual report and safety assessment. Reports to the 
governor should include regular statistical and special reports on 
accidents and near-misses, the status of major risks, the perform­
ance of state and federal agencies, and long-term options for 
improving safety.

The stale should expand and exercise its regulatory authority over 
environmental safety. Measures voluntarily adopted by industry should 
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alask;' ports and waters under uusafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen-

22 Spot: Roport of tfm AJcuka 01 Sell Commission



. forcement review of compliance orders, environmental audits, stronger 
criminal penalties, and statutory provision for citizen lawsuits Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

Tfu state should renew and strengthen Us authority to conduct inspec­
tions and spill response drills on vessels calling at Alaska ports and 
marine terminals.

The Valdez tanker fleet, built in the 1970s is approaching obsolescence. 
S tructural weaknesses, technical malfunctions and other equipment prob­
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or 
alone, should include examinations for structural integrity and environ­
mental hazards. Inspection duties may be allocated between the harbor 
administration office proposed in this report and the Department of 
Environmental Conservation. State authority should include the power to 
levy substantial summary civil fines for interfering with inspections or 
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations 
from Prince William Sound or Cook Inlet allows serious hazards to arise. 
Coast Guard authorities already perform inspections on tankers calling at 
Valdez, but state inspection would provide an added measure of safety. In 
the past, when the state and the Coast Guard both inspected vessels, the 
two agencies reenforced each other’s effectiveness. When the state was 
stopped from making inspections on the grounds that the activity was 
exclusively federal, the quality of Coast Guard inspections declined. 
Inspection by two governments is not needless duplication but needed 
redundancy, providing a greater measure of safety.

The “two-tier" system of quality control was adopted during construction 
of the trans-Alaska pipeline. The value of the two-tier system has been 
reenforced by the National Aeronautics and Space Administration 
experience with space disasters. The official inquiry into the 1986 
Challenger space shuttle explosion found that system capabilities had 
been stretched to the limit in the winter of 1985-86 to support the flight 
schedule of the shuttle program. S ystem capabilities for shipping oil from 
Valdez were similarly stretched to accommodate increasing throughput 
of the trans-Alaska pipeline to 2.2 million barrels per day without 
increasing other elements of the system, such as tank storage capacity.

Recom m endation 14 
Strengthened state 
inspections

“We are obligated to 
provide systems which 
enhance marine 
transportation safety, 
and we do it 
economically.”
M ay Atptand, PrmkMnt, AJICO 
Marin*, Inc.
A toka CM Sprit CommUrior 
hearing, 9/1/»9
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A M E N D M E N T

OFFERED IN THE HOUSE BY REP. M.DAVIS
TO:: CSHB 409 ( ) (2 /S’/ 90)

Page 1, line 8, after "violation":
Insert "; and providing for an effective date"

Page 3, line 28:
Delete "AS 46.03.760"
Insert "AS 46.03.758, 46.03.759, or 46.03.760(a)"

Page 6, after line 27:
Insert a new bill section to read:

"* Sec. 7. This Act takes effect immediately under AS 01.10.070(c)."

- 1 - 2/7/90



Alaska State Legislature
Representative Mike Davis District 19
P.O. Box V Interim Office:
Juneau, Alaska 99811 P.O. Box 81435
(907) 465-4930 Fairbanks, Alaska 99708

(907)456-3161

TO: All Members
House Resources Committee

FROM: Rep. Mike Davis

DATE: February 6, 1990

RE: CS for HB 409

HB 409 addresses the critical need for a stronger regulatory 
presence when it comes to pollution violations. In recent years the 
state has been plagued by hundreds of oil, chemical and hazardous 
waste spills, many of which the state has been forced to clean up 
at its own expense. During my visits to cleanup sites on the North 
Slope, in the Interior and in Prince William Sound, it became clear 
to me that tougher rules a^e desperately needed if we are going to 
keep industry to its obli- .tion to clean up pollution.

After listening to the Cxi Spill Commission's presentation to the 
House Resources Committee, I have proposed several changes which 
compliment recommendation #13 of the Commission's Executive 
Summary. HB 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without 
consent of the operator. DEC officials have expressed frustration 
at being barred or delayed from entering sites in order to make 
routine and specific investigations. This provision allows 
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy 
administration penalties cf up to $25,000 per day for pollution 
violations and provide for an appeal process. Administrative 
penalties will provide for an economical, efficient and consistent 
system to deal with pollution matters. This is similar to federal 
law and may soon be required by the EPA.

3) Allow the Commissioner to require environmental audits, so that 
the state and industry can "Trouble shoot" pollution problems 
before they become unmanageable.



Rep. Mike Davis 
Page Three

4) Eliminate "pre-enforcement review" of compliance orders. Today, 
industry is allowed to challenge the orders before they go into 
effect, tying the hands of regulators and delaying timely solution 
of pollution problems. Under this change, stopping the pollution 
will get top priority. Challenges to the orders would get a hearing 
after correction has begun.

Special Note:

Criminal penalties included in the original HB 409 have been 
removed in the CS. Negotiations are underway to include them in HB 
315.

I thank you for your consideration of this legislation.



Sectional Analysis - CS to HB 409

Section #1.

This section revises the DEC's present general access authority to 
include the right to copy records. This section also clarifies the 
present access provisions' scope. Note that it continues the 
present sections requirement that the DEC obtain consent for access 
from the owner of occupier of the premises.

Section #2.

Allows the DEC access to "pervasively regulated facilities" to 
investigate suspected sources of pollution without the owners 
consent. Although access to facilities is required under most 
permits issued by the state, agencies have wound up in court over 
the particulars of when and where officials can investigate. These 
court delays have had the effect of limiting the states ability to 
enforce pollution laws. Constitutional law provides that a 
lessened expectation of privacy exists for pervasively regulated 
facilities and activities. A "pervasively regulated facility" is 
defined as a facility where the operations affect a significant 
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties 
procedure for violation of DEC's statutes, regulations orders or 
permits. The amount may not exceed $25,000 per day for each 
violation. Current procedures for addressing violators are long, 
cumbersome and expensive process that hamper the state's ability 
to deal with pollution problems. This section establishes an 
administrative review process, separate from the courts, that 
streamlines the process of adjudicating these claims. Many states 
already have administrative penalties procedures. The EPA may soon 
require states to have a similar process in place. Section #4 also 
provides for an administrative hearing and judicial review of the 
penalties ordered.
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Section #5.

Allows for a compliance order to become effective immediately to 
start cleanup up of a contaminated site or to stop an ongoing 
pollution incident. Presently, industry can challenge compliance 
orders before implementation, causing substantial delays, to the 
detriment of the environment and public health. This section also 
provides for an administrative hearing and lor judicial review of 
the hearing decision.

Section #6.

Allows the Commissioner to require environmental audits conducted 
by in independent contractor. An environmental audit is an 
objective and systematic analysis of a facility's operations to 
insure compliance with state environmental laws and to spot 
pollution problems before they become unmanageable. The EPA uses 
a similar process that has been very successful.



Alaska State Legislature

Legislative Research Agency

P.O. Box Y 
Juneau. A K  99811-3100 
Phone: (907) 185-3991 

Fax: (907) 183-3351

February 6, 1990

MEMORANDA

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer 1 3 ^
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156

You asked which Alaska state agencies have the authority to assess penalties 
for violations of their regulations and statutes. You also wanted to know if 
agencies in other state governments have this authority. Specifically, you asked 
how authority for imposing an administrative penalty has been granted to agencies 
similar to the Alaska Department uf Environmental Conservation (DEC); if the 
Environmental Protection Agency (EPA> requires administrative penalty authority 
for Resource Conservation and Recovery Act (RCRA) certification; and what the 
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative 
adjMication but does not have the general authority to assess administrative 
penalties.

Twenty-eight states and the federal government have administrative penalty 
systems for enforcing RCRA standards. States which have adopted administrative 
penalty systems have found them to save time and money; to be a more effective 
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO) 
recommend that all states adopt administrative penalty systems to manage and 
enforce regulations concerning the environment.

Administrative Penalty Authority

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-



Representative Davis
February 6, 1990
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44.62.630). The power of administrative adjudication is limited to the named 
functions of the agencies listed under AS 44.62.330(a) (see Attachment A).

Further restrictions are outlined in AS 44.62.330(d). According to the Attorney 
General, "The policy of § 44.62.330(d) is to limit the adjudication procedure 
set forth in the Act to procedural matters, and matters regarding which the 
agency must make substantial determinations uf fact."1 The purpose of this act 
is to prescribe a fair procedure for determinations of fact. The powers of 
administrative adjudication do not extend to situations where facts have been 
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and 
federal agencies. The Department of Public Safety's ability to issue traffic 
citations is a typical example of a state-level administrative penalty authority. 
The Environmental Protection Agency's ability to assess fines for pollution and 
hazardous waste violations is an example of federal administrative penalty 
authority. Some states have administrative law judges who determine the 
penalties for a variety of violations; others rely upon hearing officers assigned 
to specific agencies to assess penalties.

In general, the system of administrative law judges and hearing officers is 
preferred to civil or criminal court systems because less time and cost are 
involved. Administrative law judges and hearing officers are able to solve a 
greater number of cases in a shorter period of time. They are also able to 
correct a greater number of violations. Strict administrative procedures and 
penalty matrixes make enforcement procedures less arbitrary and more consistent. 
Like a person who intentionally parks in a no parking zone, companies know in 
advance what the penalties and procedure will be if they are found in violation 
of certain regulations.

Relying upon administrative law judges and hearing officers may foster a more 
cooperative atmosphere between industry and administrators than is found in a 
court room. However, if an agreement cannot be reached by the administrative 
process, the right of appeal to thr* higher courts is always available under 
administrative penalty procedures.

Department of Environmental Conservation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under 
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska 
Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and 
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in 
AS 46.03. If an investigation or inspection uncovers a violation, the usual 
procedure is to first issue a notice of violation which spells out the statute 
or regulation violated and describes what needs to be done to come back into 
compliance. If this does not resolve the situation, or if a situation is more 
serious and complex, a compliance order is issued.

Compliance orders may be issued either with the consent of the violator or 
unilaterally by DEC. Compliance orders by consent are a binding contract where 
the violator agrees to meet a specified compliance schedule. An agreed amount 
of penalty may be levied as part of the compliance order or as punishment for 
not meeting the compliance schedule. Unilateral compliance orders, on the other 
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order, 
DEC may then file civil or criminal charges. The commissioner of DEC also has 
the authority to put an immediate stop to a violation by issuing an Emergency 
Order. Emergency Orders are.typically issued only once or twice a year and 
involve violations which have a high potent'al of causing a public health hazard 
(e.g., broken sewage line). If the violation is not grievous but nonetheless 
a relatively major problem (e.g. the discharge of muddy water into a spawning 
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems for the 
enforcement of their environmental protection statutes. The systems in three 
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up 
to $10,000 per day for violations of the state's environmental protection 
statutes. Once a violation is discovered, the commissioner issues a notice of 
violation describing the regulations violated and amount of penalty assessed. 
Accompanying the notice of violation is an order for corrective action to be 
taken. Refusal or failure to comply is considered a separate violation and 
allows for additional penalties. The violator has ten days to appeal his or her 
case to the Pollution Control Hearing Board. This board is appointed by the 
governor and is under the jurisdiction of the Department of Ecology. The 
Pollution Control Hearing Board then conducts a formal hearing and passes 
judgment as to the appropriateness and amount of penalty assessed. This decision 
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of 
Ecology, most notices of violation and compliance orders are not appealed. The 
few cases that do go before the Pollution Control Hearing Board take an average 
of ten to twelve weeks to resolve (as compared to the previous judicial system 
that took an average of one and one half years to complete). Of those cases that 
receive hearings, approximately one quarter are appealed to superior court.

State of California

Whun a violation of the environmental laws of California is discovered, the 
Department of Health Services may issue simultaneously a corrective action order 
and an administrative complaint. The corrective action order is like a 
compliance order and outlines the specific steps that must be taken to come back 
into compliance. An administrative complaint is like a civil penalty with a 
maximum of $25,000 per day. Upon receiving an order, a violator has ten days 
to request a hearing. Independent hearing officers are appointed from the Office 
of Administrative Hearings, Department of General Services. After receiving the 
hearing officer's decision, either party has thirty days within which to appeal 
for judicial review. Penalties and corrective action, however, are not postponed 
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to
a traffic ticket. For minor violations, inspectors may issue corrective action 
orders and administrative complaints of up to $500 on site; 2) moderate 
violations are handled under the newly developed "Desk Order." After completing 
an inspection an investigator may fill out a more detailed report and issue a 
penalty of greater than $500; and 3) "Correction Orders" are reserved for the 
major violations. They require greater documentation and carry heavier fines.

According to Bill Soo Hoo, Legal Council for California's Department of Health 
Services, in the past two years only four cases have received administrative 
hearings and one corrective action has been appealed to the courts. In FY 89 
the departi.ent collected a total of $1,147,000 from judicial penalties and 
$2,926,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The 
Department of Environmental Quality (DEQ) has the power to issue a five-day 
warning letter and order of compliance and penalty. Five-day warning letters 
may be waived in cases where the public health is endangered. After receiving 
notice, a violator has twenty days to appeal its case to the Environmental 
Quality Commission. Members of this commission are appointed by the governor. 
Typically one hearing officer reviews the case and holds an informal trial with 
presentation of evidence and cross examination of witnesses. The hearing officer 
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental 
Quality Commission. Their decision may in turn be appealed to the Oregon State 
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of 
the Environmental Quality Commission's decisions have been appealed to the state 
court. In an effort to make thij system more efficient and equitable, a formal 
penalty matrix was adopted in March 1989 (see attachment B). The matrix 
classifies the severity of * ;olation and takes into consideration such things 
as prior violations, economic gain, cooperation and economic conditions. Since 
the adoption of the matrix, both the number and amount of penalties collected 
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties. 
After the adoption of the matrix, they collected $392,000. The largest fine 
collected was $80,000 in an asbestos case with multiple violations. The average 
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come 
from the Environmental Protection Agency (EPA) and the General Accounting Office 
(GAO).

Currently states may have either administrative or judicial penalty systems to 
qualify for Resource Conservation and Recovery Act (RCRA) authorization. 
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has 
decided to change this policy and make both administrative and judicial penalties 
a requirement. An announcement is expected to appear iri the Federal Register 
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At 
both the East Coast Conference and West Coast Conference, administrative penalty 
systems were the major topic of discussion. In 1988 the GAO conducted an audit 
of EPA RCRA enforcement programs and found the lack of administrative penalty 
systems to be a major obstacle to implementing EPA's standards of "timely and 
appropriate."

According to Jeffery Mach, Chief of Solid & Hazardous Waste Management Program 
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these 
expected rule changes go into effect, Alaska will be required to adopt an 
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional 
information, please contact this agency.

Attachments



ATTACHMENT A

Alaska Statute 44.62.330 
Article 8. Administrative Adjudication
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A p p ttad  in Schnabel v S ta le . 603 P 2d 
M 0 lAlaaka C t App 1963).

Hoc. U .S 2 J M .  A p p lic a tio n  o f  AS 44.62.330 — 44.62.630. 
(■I The procedure of th e  i t i t e  board*, commissions, and officers listed 
in th ia subjection o r o f th e ir successors by reorganization under the 
conatitution ahall be conducted under AS 44.62.330 — 44.62.S30. Thia 
procedure, including, b u t not lim ited to, accuaationa an d  s ta tem en ts  of 
iaauca, service, notice an d  tim e and place of hearing , aubpoenaa, depo­
sition*. m atte rs  concerning evidence and deciaiona, conduct o f  hear* 
ing, judicial review  and aeope of judicial review, -.ontinuancea. recon- 
aideration, re in sta tem en t or reduction of penalty, contem pt, m ail vote, 
oath*, im partia lity , an d  aim ilar m atters ahall be governed by th is 
chapter, notw ithstand ing  aim ilar provisions in th a  s ta tu te s  dealing  
w ith  th e  s ta te  boeurcU, commission*, end officer* listed. W here indi- 
ceted, the  procedure th a t  ahall be conducted u n d er AS 44.62.330 — 
44 6 2 * 3 0  ia lim ited to nam ed functions of th e  agency.

(II  /Repealed. 9 5 ch 159 SL A  1980.1 
(21 Board of Chiropractic Exam iners;
(3) Board o f D ental Exam iners;
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(4) S ta te  Board of R eg istra tion  for A rchitects, E ngineers and Land 
Surveyors;

(6) I Repealed, I  13 ch 218 S L A  1976.1
(6) Board of E xam iners in Optom etry;
(7) /Repealed, 9 6  ch 169 S L A  1980.1
(8) S tate  Medical Hoard;
(9) Diviaion o f L ands u n d er A laska Land Act w here applicable;
(10) Board of N ursing;
(11) Board of Pharm acy;
(12) Board of Public Accountancy;

.. (13) D epartm ent o f Labor na to functions re la tin g  to em ploym ent 
security  only as provided In (c) of th is section;

(14) Real E sta te  Commiaaion;
(15) Alaska W orkers' C om pensation Board, w here procedures are  

not otherwise expressly provided by the  A laska  W orkers' Componan- 
tion Act;

(101 D epartm ent o rT ran ap o rta tio n  and Public Facilitica. o h  to func- 
liona relating  to ae ronau tics and  communicalionH;

(17) /Repealed. 9 12 ch 131 S L A  1980.1
(16) IRepealrd, 9 49 ch  94 S L A  1980.1 
0 9 )  /Repealed, f  64 ch 169 S L A  1978.1
(20) IRepealed, 9 16 ch 82 SL A  1982.1
(21) IRepealed. 9 64 ch 169 S L A  1978.1
(22) /Repealed, § 11 ch  181 S L A  1976.1
(2?) D epartm ent o f Public Safety, as to suspension or revocation of 

a security  guard 's license under AS 18.65.400 — 18.65.490:
(24) D epartm ent o f  H ea lth  and Social Services, under AS 47.35, 

re la tin g  to boarding and foster homes for children;
(25) IRepealed, § 60 ch 98  S I A  1966.1
(26) IRepealed, § 4 ch 120 SL A  1971.1

. (27) D epartm ent o f  H ealth  and Social Services and  D epartm ent of 
E nvironm ental C onservation  under AS 17.20 (A laska Food, D rug, and 
Cosmetic Act), and D epartm en t o f  Commerce and  Economic D evelop­
m ent in connection w ith  th e  I. tensing  of em balm era and  funeral d irec ­
tors unde • AS 08.42;

(28) D epartm ent o f H ealth  and Social Services an d  the  HoBpital 
Advisory Council, u n d er AS 18.20.010 — 18.20.130;

(291 IRepealed, 9 4 ch 120 SL A  1971.1
,(30) D epartm ent of E nvironm ental C onservation , und er AH 

18.35.010 — 18.35.090, concerning the  regu la tio n  of to u ris t and 
tra ile r  camps, m o to r.cou rts , and motels;

(31) IRvpealed, 9 40 ch 206 S L A  1975.1
(32) I Repealed, 9 4 ch  106 S L A  1970.1
(33) Board of M arine Pilots;
(34) Alaska Police S tandurda  Council;
(36) Big Game Com m ercial Services Board;

.i
f  4 4 . (12 J i l l )  M t a t «  O o v a a N M ttN r  t  . . . u s . o . i o
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(361 Board of D ispensing Opticians;
(371 (Repealed. f  20  ch 110 SL A  1981.1
(38) /E x p ired p u rsu an t to t  3  ch 128 SLA  1974; am  I  7 th  108SL A  

1975.1
(39l A laska Public Office* Commission;
(40) Board o f Fisheries;
(41) Board of Game;
(42) th e  D epartm ent of Education and the  Professional Teaching 

Practice* Commission w ith regard to proceedings to revoke or suspend 
a teacher's  certificate u nder AS 14.20.030 — 14.20.040 and AS 
14.20.470(a)(4);

(431 Alaska Commission on Postaecondary Education under AS 
14.48 as to denial o f applications and revocation of authorizations and 
perm its;

(44) D apartasaol o f E nvironm ental Conservation, pxcep t to the ex- 
ten t th a t  AS 44.62.960 — 44 62.400 ara  inconsistent w ith the  m anner 
in which |*ee*ading» ara  in itia ted  u nder th e  provisions of AS 46.03;

(451 U niversity  o f A laska, except to the ex ten t th a t its inclusion is 
inconsistent w ith th e  provisions o f AS 14.40;

(461 I Repealed, f  77 ch 14 SL A  1987.1
(47) Board or Psychologist and Psychological Associate Exam iners;
148) th e  D epartm ent of F ish  and Gam e as to functions relating  to 

the  protection of fish and gam e under AS 16.05.870;
(49l Board of V eterinary  Exam iners;
(50) Board of N ursing Home A dm inistrators;
(511 Board of B arbers and H airdressers;
(52) D epartm ent of N a tu ra l Resources concerning the A laska g rain  

reserve program  under form er AS 03.12;
i53i D epartm ent of Commerce and Economic Development concern­

ing the  licensing and regulation  of audiologists under AS 08.11;
(54) D epartm ent o f Commerce and Economic Development concern­

ing th e  licensing and regulation  of hearing  aid dealers under AS 
08.55.

tb) The procedure of an agency not listed in (a) of th is section shall 
be conducted under AS 44.62.330 -  44.62.630 only as to those func­
tions to w hich AS 44.62.330 — 44.62.630 are  m ade applicable by the 
s ta tu tes re lating  to  th a t agency.

(d  Jud ic ia l review and scope of judicial review of all final decisions 
of the  com m issioner of labor on an  appeal re lating  to em ploym ent 
security  ahall be in  accord w ith th is chap ter notw ithstanding  an y ­
th in g  to th e  contrary  in AS 23.20 (A laska Employm ent Security Act). 
All o ther procedures of the  D epartm ent of Labor relating  to employ­
m ent security  shall be as provided in AS 23.20 and the  regulations 
under AS 23.20.

(dl Except in a  case of re in sta tem en t or reduction of penalty, the 
provisions of th is chap ter do not affect s ta tu to ry  provisions concerning
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(1) civil or crim inal penalties;
' (2) additional re lief by ir\junction o r re stra in in g  order;

(3) penalty  provisions re la tin g  to suspension, revocation, reissu- 
ancs, and  o th er sim ilar m a tte rs  o f litenses, perm its, lenses, conces­
sions, and o th e r sim ilar m atters;

(4) re la ted  m atter*  th a t in th e ir  context do not re lu te  to procedure. 
(5 2 (ch 2) ch 143 SLA 1959; am  5 14 ch 2 SLA 1961; um  4 60 ch 98 
SLA 1966; am  5 2 c h  120 SLA 1966; am  5 1 ch 58 SLA 1967; um 0 18 
ch 143 SLA 1968; am  5 2 ch 83 SLA 1969; am  5 2 ch 118 SLA 1969; 
am  »  3, 4 ch 106 SLA 1970; am  5 6 ch 104 SLA 1971; am  4 4 ch 120 
SLA 1971; am  8 2 ch 178 SLA 1972; am  5 6 ch 179 SLA 1972; um 4 2 
ch 17 SLA 1973; am  8 3 ch 45 SLA 1973; am  4 2 ch 82 SLA 197.1; um 
5 2 ch 7 FSSLA 1973; am  5 5 ch 76 SLA 1974; am 1 2 ch 128 SLA 
1974; am  5 6 ch 9  SLA 1975; am  § 25 ch 25 SLA 1975; urn 55 (19. 40 
ch 206 SLA 1975; am  8 4 ch 25 SLA 1976; nm 5 2 ch 59 SLA 1976; um 
5 11 ch 181 SLA 1976; am 55 13, 106 ch 218 SLA 1976; am  4 18 ch 
220 SLA 1976; am  5 9 ch 46 SLA 1977; am  5 3 ch 140 SLA 1977; am 
5 64 ch 109 SLA 1978; am ? 10 ch 59 SLA 1979; um 8 23 ch 58 SLA 
1980; am  5 3 ch 84 SLA 1980; am  55 49. 60 ch 94 SLA 1980; nm 5 15 
ch 130 SLA 1980; nm 5 12 ch 131 SLA 1980; um 5 15 ch 141 SI.A 
1980; am  8 5 '4 ,5  ch 159 SLA 1980; am  § 20 ch 110 SLA 1981; um E.O 
No. 51. 55 3 8 ,3 9 (1 9 8 1 );am  5 1 6 ch 8 2 SLA 1 932 ;um 5 2 c h l0 0 S L A  
1983; am  8 124 ch 6 SLA 1984; am  5 11 ch 131 SLA 1986; urn 5 77 ch 
14 SLA 1987; am  5 12 ch 37 SLA 19891

E ffe c t o f  a m e n d m e n t* . — T h e  19H6 
am endm ent added paragraph* (53) and 
(54) of aubeection (a).

T he 1987 am en d m en t repealed p a ra ­
g rap h  (*)(4R), which read  "D epartm ent o f 
Com m erce end  Econom ic Developm ent 
concerning the  fi'ihery enhancem en t loan 
program  (AS 16.10 500 — 16.10 6201.*' 

The 1989 am endm ent, effective M ay 12, 
1689, au ba litu ted  "Dig (lam e  Com m ercial 
Service* H oard" for "G uide Llcenaing and 
Control H oard" in p arag rap h  iaH.'Hii 

O p in io n *  o f  a t to r n e y  g e n e ra l .  — T he 
purpoee of the  adjudication  procedure lb to 
prescribe a  fa ir  procedure  for d e te rm in a ­
tion* o f  fact; th ie  ie indicated lay p a ra ­
graph  (d)(4), which e icep ta  from th e  ad ju ­
dication procedure re la ted  m atter*  I.' e l in 
th eir  con tex t do not rn ln le to procedure. 
IM S Op. A lt’y O en., No. 10.

T he policy of auhseclion (dl of th ie  arc- 
tion i t  to lim it th e  adjudication procedure 
aet forth  in  th e  A d m in istra tive  Procedure 
Act to p rocedural m alte re . and  m atter*  re­
gard ing  which th e  agency m uel m ak e  aub* 
M anual dete rm in a tio n *  o f fact. 1963 Op. 
A tt'y  C an., No. 10.

The word* o f aubaection (d), “in a caoe o f

re in s ta te m e n t o r red u c tio n  of p en a lly ,“ 
refer to AS 44.62 M(). w hich provtdr* th a t  
a  person whoae ltcen*e ia revoked u r muk- 
pended m ay iw litm n th e  agency fur rein- 
a ta tem en l u r  reduction  o f  |M-niilu u l le r  
one year from  th e  eHVclivr d a le  ul th e  d e ­
cision or fn»m I he il.it** o f den ial o f d ie  
■im ilnr p e tition  1963 Op A tt'y  Gen . Nu 
10 .

T h e  n rc u a ii lu m  a n d  h e a r in g  p ro c e d u re  
eel fo r th  in  ( l ie  A d m in is t r a t iv e  P ro c e d u re  
A c t w a s  n u t u p p lic iih lv  In t h e  mihjnm hioii 
o r  re v o c a tio n  o f  l iq u o r lic e n .-e s  by th e  Al 
c u h o lic  I lev erag e  C o t.m d  H o a rd  o f le r  u 
c o n v ic tio n  o f  u lu v u m -e  «»l e i-r liim  olfeiist-*  
a*  a e t  fo r th  in  fo rm e r  A S  II4 Ifi HKHtu 
196 3  O p  A t t ’y  (Je n  . N o in

T h e  exception* aet fo rth  in  M i lK ti im i 'd i  
r e fe r  to aitiiiitiiH ia  hi w lu t l i  l l ie i i-  h  n o  
n e e d  f-»r t h e  iig io iiy  In  imik«- o ileterm iliM  
tiun  u f  fuel a in e e  a u r li  !m  t*  lm\«- la * n  «l<- 
l e r m in td  by  til*  co u rts  1963 O p A li y 
G en.. No. 10 .

W hen  th e  power lo susp en d  o r revoke ii 
license ia im plied  by ih e  s ta tu to ry  a u th o r ­
ity  to issue it licenae. it is c lea r  th a t  ml*- 
penaion or revocation  m ay  la* o rdered only 
a f te r  form al m c u tr lio n  an d  h ea rin g  as  re-
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f  w 4  by tbe  A i* u M * r » t i r t  P ro w le r#
K * .  IM 3  Op. A U > G#iv, N# I I  

No< i l l  of ibi# ch ap te r. »» it relate# lo 
w orker# ooenpenaaiiMi proceeding*, hM  
b r r a  repealed by im plication  For m m -  
pi#, th#  A laaka Wo»ker*' Com pensation 
A d  II n l# n t to judicial review  and th# 
•rope o f jud ic ial re n e w  T h il  c h ip t# r  
ih # r r fo n  #ppli#i. u r w  t h r r t  n  n o lh in f  in 
lh#  A l u l a  W orker*’ C om pensation Act 
w hich t tn r r f  th#  M m# ground o r which n

N O T E S  T O

B o a rd  o f  G o v e rn o r*  o f  A Jaalu i B o r  
A M o cin d o u . -  T he leg is la tu re  c ip rraa ly  
included lh# Board o f G overnor* of th# 
A la a l*  Bo/  A ssociation m  a n  agency rub- 
je r t  t*  the  ad judicative procedure# of th# 
A d m in ia tra tu #  Procedure Act iAS 44 6i» 
u n d a r form er p a ra g ra p h  »**22i In r# Pe­
terson . 499 PIM  304 i A laska 1972* 

A d ao Jo la tra liv #  rv a p o n a lh ll l ty  o f  
A la s k a  B a r. — W hil# th# suprem e couri 
u ltim a te ly  n o r v t *  the  a u th o r ity  lo d e te r­
m ine w hether oa not an  applicant ahould 
be ad m itted  lo  th e  b a r, conaidarablr ad 
m in ia tra tiv #  rrep o n iib ilily  haa b#«n del#* 
g a ted  lo  the  A laaka B ar Aaaociation In re 
P e terson . 499 P 2d 304 lA laak a  1972*.

A p p lic a b ili ty  u j w orker**  c o m p e n s a ­
t io n  p ro ce e d in g # . — Th# leg ia la tu re  in- 
tended  to au b atitu te . upon th e  enTective 
d a l#  o f  the  A d/n in iitraU v e  Procedure Act, 
th e  jud ic ial scope of rev iew  aa provided 
ih rrv in  for the  ju d ic ia l acope o f review  aa 
provided in  the  Workers* Com pensation 
Act M anthev v. Collier, 367 P.2d 884 
(A laska I962>

Th# superior oourt ia controllod by the  
A d m m in r* liv e  Procedure  Act in  proceed­
ing*. o r in  a  rev iew  of proceeding! from 
lh# A laaka W orker*' Com pensation 
Board See M am hey  v. (V .llier, 367 P.2d 
6A4 lA laaka 1902* B ut ae« A leutian  
Home# v Fischer, 418 P.2d  769 lA laaka 
1966*.

T he **dmini«Ualive Procedure  A a  iAS 
44 62i is applicable to  W orker*’ Com pen­
sation  Board h aan n g v  except w here  o ther- 
w iar a ip rvaaly  provided in  th e  Worker** 
C om pensation Act E m ployer* Com E m ­
ployer* Com U nion Ins G ro u p  v. Schoen. 
519 P  2d 819 lA laaka 1974).

A c t ap p U ea  to  le a s in g  p ro c e d u re * .  — 
T he jud ic ial review  portion# o f “J ie  Adm in­
istra tiv e  Procedure A»t govern  leasing 
procedure* conducted by th e  Division oi 
Land* under th e  A laska Land Act 
A lvc«ka Ski C orp v Holdaworth. 426 
P  2d 1006 lA laaka 1967i

inconsisten t w ith provisions in  i h i l  chap­
ter re la tin g  to jud ic ial rev iew  *nd th*  
scop# o f  such review  1959 O p. A tt’y  Oen , 
No 24

But th ia  saclion and  AH 44 62 450 were 
superseded  w ith respect lo w orker* ' com ­
p ensation  h ra n n g e  hy AS 23 30  115 and
23 30  135 of the  A laska W orker*' Com ­
p ensation  Act 1969 Op. A tt’y  O en., No.
24

D E C IS IO N S

B u t n o t  to  t a n a ln a t io *  o f  f r a d n t f
lea se * . — T he  adjudicator#  provisions of 
the  A laska A dm in istra tive Procedure Act 
do not apply to th e  te rm in a tio n  c* grazing 
lease* b y  the  s ta le  D i v i s i r o  of Lands 
M cC arrry  v. Com mtM loner o f  N a tu ra l Re­
sources, 526 P.2d 1363 (A laska  19741.

N o r  to  lo ca l s c h o o l b o a rd * . — lh #  
A dm in is tra tiv e  Procedure Act by it* 
press term s does not apply to local school 
boards M atan u sk a-S u sitn a  Borough v. 
tu rn . MM P 2d 994 iA laska  19761.

N o r  lo  b o a rd *  o f  a d ^ ia ta o a n L  — 
Boards o f ad justm ent a re  n o t included on 
th e  lis t in  suhaection (*• o f agencies, 
boards an d  fd m in is lra ltv e  bodies specifi­
cally  subject to th is  ch ap te r  G a ll  v. S ian- 
ton. 591 P 2d 960 (A laska 19791

U n d e r  s u b s e c t io n  (d), a  h a a  r in g  is  
o o t  r e q u i r e d  b#<o#a a n  a lc o h o l ic  b e v ­
e ra g e  d i s p e n s a ry  l ic e n s e  la s u s p e n d e d ,  
a lthough it would be perm issib le  if  th e  A l­
coholic B everage C ontro l Board cho*e lo 
g ran t it  F ro n tie r  Saloon. Inc v ABC Bd , 
524 P.2d 657 (A laska 19741.

B u rd e n  o f  p ro o f . — W hile th e  A laska 
A d m in istra tive  Procedure Act. doea nol 
specifically s ta le  who hM  th e  b urden  of 
proof in  a d m in istra tiv e  adjudication#, it 
does provide in AS 44.62 460<ei th a t 
"N oth ing  h ere in  sh a ll be co nstrued  to  a l­
te r  the  o rd inary  ru le*  of bu rden  o f  proof of 
jud ic ial proceedings in A laska ** T he  fore­
going provision coupled w ith th ?  fact th a t 
under th e  A d m in istra tive  Procedure Act ■ 
hearin g  to  d e te rm in e  w hether a licensf 
should be g ran ted , issued o r renew ed shall 
be in itia le d  by filing  a ’‘s ta te m e n t of is- 
sues" w hich  m ust be served upon th e  p e r­
son seek ing  the  issuance or m u  wnl of the 
license aa  the  respondent tA S 44 62  370, 
AS 44 62 3801. and ag a in s t w hich  th e  r e ­
spondent m ay defend hy filing  a  notice of 
defense tA S 44 62 391*1 im p e lltd  th e  s u ­
prem e co u rt to th e  conclusion th a t  the 
burden  of pn«»f on th e  issue ra ised  by the 
s ta tem en t of isauea w as upon th e  sta le
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A lw k t  AIIC IM  v. M .tcc lm , Inc., 301 
P .2d 441 lA l i .k a  19*41 

A p p llm t In Vick v. Heard of K ite 
K im n ..  82# P .2d DO IA I««k. IB9II 

Q u o te d  In I’nn  A m .r i r . i i  I '. l ro l .u m  
C orp v .S h tl l  Oil4.'o., 466 I '. 'id  l 2 ,A l . . k i  
19691

(H a te d  In f o r th  v N o r th rrn  S l»*« ln r- 
Inp & H and ling  C o rp , 3H6 P.2d 944 
lA laak a  19631. U nion O il Co v. S ta te  
IN p 't o f  N a tu ra l  Moaourma. 626 P  2d 1367

(A la a k a  19741; W i.n  A ir  A la .h n  Inc v 
I N p a r t m r n l  o f H r v r n u c ,  1.1/ I* 2d |i in 7  
(A la a k a  I9H 2I 

C ite d  in  M nhd  O il I 'n r p  v l iw iil 
l l n u n d n r r  I  " innm 'n  M s  I* 2d  !(2 <A hi»ku 
Ih 7 4 ', S r . t a r a  u l I 'r .iv n lv n i c  in  W n . l i .  In t 
v d e p a r t m e n t  n f l l e n l t l l  & S a l a t  S r . .  
64H 1-2,1 9711 lA ln .k a  I9 9 2 - . K l l i n l  IV n u i 
a u la  Mum ,u g h  v S lr i t r ,  l le |i 't  n l i 'n l i in iu .  
n ily  A  H e g ln n a l A d a n a .  761 I - 2d 14 
(A la a k a  I'JKHi

C o l la te ra l  re f c re n c e a .  —  I Am J u r  7.1 C J S .  I 'u lilir A d m n tia irjiliv f  I ,a .  
2d. A d m ln la lra llv r  la w , I  LiH e l aaq and l-rucedure. a 116 el ■m i )

8 nc. 44.02.340. D e le g a tio n  o f  p o w e r  b y  ngoncii'H . in I An agency 
tinted in AS 44.62.330 m ay drlcgn tp  the (tower tn a r t ,  In fn-nr, mill In 
decide, unless expressly prohibited by law 

lb) In a law onncled after April 29, I9.r>9. wlit-rt- th e  ward “iigi-in-y" 
nlonn ia uned, th e  power to oct m ay be delcgnU'd hy th e  agency. and 
w here the  words "agency i t s e l f  a re  used, th e  |Miwer to net nniv lint In- 
dolognted un less a a la tu to  re la ting  to th a t agency iiiiltniiirr-t lire i ld i -  
gntion of ita pow er to  h en r and decide. IS II11 Ich 2> ch MM SI.A  lil.Vu

NwTKH T O  D E C IS IO N S

A la a k a  T r a n a p o r ta l lo n  C o m m la a ln n  p rep are  a p rn |a~ ed  .In  Hum a n d  turlnd- 
e a o m p te d .  — F orm er A S  4 2 0 7  15l(a.r d ing  m rm lw ra  ,d llie  u p p ln ah lc  g o w n , 
ipectflcalljr o a rm p led  th e  A laaka Trana* m enl agency  irnm  vu tin x -m  Ih i-d t't i-nni if
p o rta tlo n  Com miaaion from  th e  require- th ey  h a v e  n o t l irn rd  I h r  r y id e m r  A lo tku
incn te  o f  both th ia  aaclion, forbidding th e  T u rn ip  C om m 'n  v lin n d h i. (1112 I '2d 4H2 
d e la sa tlo n  o f th e  h a a r ln s  pow er a h a e n te a . (A laaka 19791
promt a ta tu lo ry  a u th n r l ia t ln n . and  AS C ite d  in  III re  I W rw in ,  499  I* 2rl III■
44 62.600, ro q u ir in s  th a  h v a n n s  odicer lo  lAlr.aka 1972)

C o l la te ra l  r a f e r e n c e a .  — 2  Am J u r .  73 C J S .  Public A d n u n i.iru lia e  l.iw  
2d, A d m ln ia tra tlv e  Law, I I  221 to  220 and  P rocedure. 4 Or,

S ec . 44.62.380. A p p o in tm e n t o f  h e n r i rg  o ff ic e rs , (nl T h e  gover­
nor sha ll ussign a  qualified, unb issed , and im partia l hearing  nllitt-r, 
w ith  experience in th e  genera l practice o f luw, to conduct hearings 
u nder th is  chap ter. T he h earing  officer muy perform o th er d u tie s  in 
connection w ith  th e  ad m in istra tio n  of th is  ch ap te r nnd o th e r  lows 

u  I An agency w ith  h earin g  officers may con tinue th e ir  em ploym ent 
as .rearing  officers on an  unbiased and im pnrtin l basis w ith in  the 
p a rticu la r  agency and m ay h ire  additional officers und prescribe ad d i­
tional qualifications.

(cl A hearing  officer hirod a fte r  April 29, I9S!I. extr-pl to conduct 
hearings und er AS 23.20 lA lnskn Em ploym ent Security  Acli, shall
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Hammer away on polluters
Polluters, take note: The state 

Department of Environmental Quali­
ty is serious. It no longer is willing to 
be ignored by you. Its reputation as a 
re g u la to ry  wimp is no lon g er 
accurate.

So far this year, DEQ has levied 
more than $355,000 in fines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. 
They do not guarantee compliance, 
but they do assure a response. Warn­
ings without penalties breed con­
tempt.

The Oregon Environmental Quali­
ty C om m ission  rev ised  DEQ’s 
enforcement policy last February 
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
lators know that fines will not bo 
used as sparingly as in tho past.

• Write a policy that reflects pub­
lic oxpcctatlons. The commission • * •» « ■  * ---

lie wants polluters punished.
• Provide DEQ Director Fred Ha 

sen with a procedure to set consi 
tent and rational penalties statewide

Prior to adopting these goals, DE 
directors had broad discretion in se 
ting penalty amounts. Most of th 
agency’s directors, including Har 
sen, have been too lenient.

The penalty guide embraces 
variety of factors, including severit 
of the environmental damage, inter 

, (whether the violator had received 
prior warning or had been cooper; 
tive), prior violations, negligence an 
w hether the violator received a 
economic benefit from the violation.

The agency should continue t 
refine its enforcement policy in 199i 
The goal, of course, is to increas 
compliance, preferably voluntarilj 
ra th e r  than to jack up the fine 
received. But this is a hammer-anc 
nail process: Many of the nails (con 
pllance) probably won’t be ramme 
home without the hammer (fines).

So, hammor away — ospeclall 
when public honlth .and, safety, n r I



(6) Tha formal enforcement acciona daacribad in subsection (1) through 
(5) of chi* aacclon In no way I laic cha Department or Cooniaaion from 
seeking lagal or aquicabia remedies in cha propar courc aa providad by ORS 
Chapcara 454, 459, 466, 467 and 466.
(Seaeucory Auchoricy: ORS CHS 454, 459, 466, 467 and <*68)

CIVIL PENALTY SCHEDULE MATRICES 
340-12-042
In addicion co any liabilicy, ducy, or ochar panalcy providad by law, cha 
Diraccor may aaaaaa a civil penalty for any violation pertaining co cha 
Commission's or Department's atatutaa, regulations, pamits or orders by 
sarvica of a writtan nocica of assessment of civil panalcy upon cha 
respondent. Tha amount of any civil panalcy shall ba determined through che 
us a of Cha following matrices in conjunction with Cha formula concainad in 
OAR 340-12-045:

(1)

C
1
a
3
S

of

V
i
0
1 
a
t
•
i
o
n

No civil panalcy issued by die Diraccor pursuanc co chis matrix shall be 
less chan fifcy dollars ($50) or more chan can thousand dollars ($10,000) 
for each day of each violation. This matrix shall apply co che following 
types of violations:

fa) Anv violation relaced co au* oualitv scacuces. rules, remits 
or orders, excepc for residencial open ounut.g (and field oumingj ;

(b) Any violacion related co of ORS 468.875 co 468.899 relacing 
Co asbestos abatement projects;

$10,000 Matrix 
<-------------  Magnitude of Violation

Major Modarata Minor

Class
I

$5,000 $2,500 $1,000

Class
II

$2,000 $1,000 $500

Class
III

$500 $250 $100

1



(c) wacar quality staeucas, rulaa, ptraits or order*, axcapc for 
vlolaclona of ORS 164.783(1) relating Co ch# placeaanc of offensive 
subscancas inco wacar* of cha seaea;

(d) Any violation calacad co underground storage tanka scacucos, 
rulas, paraica or ordara, axcapc for failure co pay a faa dua and owing 
under ORS 466.785 and 466.793;

(a) Any violation ralatad Co hazardoua vaaca ttanagoaanc atacueea, 
rulaa, pansies or ordara, excape for vlolaclona of ORS 466.890 ralacad co . 
damage to vildlifa;

(f) Any vlolaclon ralacad co oil and hazardoua material spill and 
ralaaaa statutes, ~ulaa and ordara, axcapc for nagliganc or incandonal oil 
spills;

(g) Any vlolaclon ralacad Co polychlorlnacad biphanyls 
management and disposal scacucaa; and

(h) Any violation ORS 466.340 Co 466.590 ralacad Co environmental 
cltanun [remedial action] scacucaa, rulaa, agreenr-cs or ordara.

(2) Parsons causing oil spills through an 1 jncional or nagliganc 
acc shall incur a civil panalcy of noc lass chan ona hundred dollars ($100) 
or more chan cvency thousand dollars ($20,000). Tha amount of cha panalcy 
shall ba determined by doubling Cha values contained in cha macrix in 
subsection (a) of chis rule in conjunccion with cha fornula concained in 
340-12-045.

(3)

C
1
a
s
s

of

V
i
0
1 
a 
t 
i 
o 
n

No civil penalty issued by che Director pursuant co Chis matrix shall be 
less chan fifty dollars ($50) or more chan five hundred dollars ($500) for 
each day of each violation. This oacrix shall apply Co che following types
I >* wOi.aCl.OnS 1

(a) Any violation related co residencial open burning;
(b) Any violation reLaced to noise control statutes, ruls, 

perniC3 and orders;

uARlZ {,'J/Q'i) ...

$500 Matrix 
<------------- Magnitude of Violation

j Major Moderate Minor

Class
I

$400 $300 $200

Class
II

$300 $200 $100

Class
III

$200 $100 $50



(c) Any violation ralAtad co on-slt* sewage disposal statutes, 
rulss, parmita, licatuas and ordars;

(d) Any vlolacion ralatad co solid wasca scacucas, rules, pennies 
and orders; and

(a) Any vlolacion ralacad co wasco cira iJatutss, rules, pennies 
and orders;

(f) Any vlolacion of ORS 164.785 relating co cha placement of 
offensive substances inco the vacars of Cha scacs or on co land.
(Statutory Authority: ORS Ch. 454, 459, 466, 467 & 468)

CIVIL PENALTY DETERMINATION PROCEDURE 
340-12-045

(1) When determining che amount civil penalty Co be assessed for 
any vlolacion, che Director shall app*y i following procedures:

(a) Determine Che clajs of violation and che magnitude of each
violation;

(b) Choose che appropriate base penalty established by che 
matrices of 340-12-042 based upon che above finding;

(c) Starting with che base penalty (BP), determine che amount _,.f 

penalty through application of che formula BP + [(.1 x BP)(P + H + E + 0 +
R + C)1 where:

(A)' "P" is whether the respondent has any prior violations
of statutes, rules, orders and permits pertaining to environmental quality
or pollution control. The values for "P" and the finding which supports
each are as follows:

(I) 0 if no prior vlolat,'-ms. the prior violation
described In subsection (11) Is greater than three years 
alsL or there is insufficient information on which co 
base a finding;
(ii) 1 if cha prior violation is [an unrelated Class 
Three;lone Class Two or two Class Throes, or the prior 
violations described in subsection (111)., are greater 
than three vears_oldi
(iii) 2 if the prior violation(s) is [an unrelated Class 
Two, two unrelated Class Threes or an identical Class 
Three;1 one.Ciaaa One or equivalent or the prior 
violations described in subsection (Lv) are greater chan
shiaa gaacL-flldi
(iv) 3 if the prior violation!(s)]a [is] are [an 
unrelated Class One, three unrelated Class Threes or two 
identical Class Threes:!two Class Ones or equivalents, 
or the prior violations described in subsection (v) are 
greater than three years old:
(v) 4 if che prior violations are [cwo unrelated Class
Twos, four unrelated Class Threes, an identical Class 
Two or three identical Class Threes:1 three Class Ones or 
equivalents, or the prior violations described in 
subsection (vi) are greater than three vears old:
(vi) 5 if che Drior violations are [five unrelated Class 
Threes or rour identical Class Jhrees: , cour -Lass
or equivalents, or che prior violations described in 
subsection (vii) are greater chan chree vears old:



Alaska State Legislature

Legislative Research Agency

P.O. Bo* Y 
Juneau, AK 99811-3100 

Phone: (907) 185-3991 
Fax: (907) 103-3351

February 7, 1990

MEMORANDUM

TO: Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156 (Supplemental Information)

You asked for additional information regarding federal and state administrative 
penalty systems. Specifically, you wanted to know if there were any fc.isting 
programs which utilized 1) administration access to facilities without search 
warrant; 2) environmental audits; and/or 3) compliance orders without "pre­
enforcement review."

The Environmental Protection Agency (EPA) and most state environmental agencies 
have the authority to enter a site without a warrant. Inspectors are often 
required to show proper identification or present a written order from their 
department to enter premises at "reasonable times." If access is denied,
agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and 
enforcement programs. Audits may also be conducted voluntarily on the part of 
the company or as part of an administrative or judicial compliance order issued 
by the state. Audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential problems.

"Pre-enforcement review" of compliance orders delays action and penalties until 
the appeals process is exhausted. EPA does not condone "pre-enforcement review" 
provisions and encourages states to seek court-ordered injunctions or implement 
cease and desist orders to prevent further destruction of the environment and 
mandate "timely and appropriate" compliance.

Summary

A summary of state administrative and judicial penalty structures is attached.
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct 
investigations and periodic inspections of facilities under their jurisdiction. 
In most cases, the right to access ai "reasonable times" does not require a 
search warrant. If access is denied, agencies have the right to seek a search 
warrant from the courts.

Environmental Protection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority 
to inspect facilities and documents at reasonable times. Section 3007 of the 
Resource Conservation and Recovery Act (RCRA) requires that a state's inspection 
authority must be at least equal to that granted EPA inspectors. If either 
federal or state inspectors are barred from a facility or information, they may 
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain 
information and enter premises at reasonable times. Washington's clean air 
statute 70.94.200 states:

No person shall refuse entry or access to any control officer, 
the department, or their duly authorized representatives, who 
requests entry for the purpose of inspection, and who presents 
appropriate credentials; nor shall any person obstruct, hamper 
or interfere with any such inspection.

Section 90.48.355 of Washington's water laws grants similar powers and provides 
for the maintenance of confidentiality by providing that "no person shall he 
required to divulge trade secret processes."

California

California state statutes provide for access at reasonable times without a 
warrant. According to Mike Shepard, council for the California Department of 
Health and Safety, access has never been denied to Health and Safety inspectors.

Oregon

Oregon has statutory provisions allowing access to information and premises for 
inspection purposes at reasonable times. According to Larry Schurr, of the 
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court- 
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective m r  ns of monitoring 
compliance and trouble-shooting potential environmental problems. Although the 
EPA does not have any specific regulations requiring the use of environmental 
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, from the headquarters of EPA's Office of Waste 
Program Enforcement, the EPA conducts environmental audits on a regular basis. 
Companies may voluntarily provide an independent audit of their facilities or 
the EPA may choose to conduct its own environmental audit. For routine 
investigations, the EPA usually contracts with independent auditors. In the 
case of serious violations or complex cases, the EPA will often require EPA 
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a review of EPA's environmental 
audit procedure,

Compliance audits have been used where EPA finds that violations 
discovered at a facility may be typical of violations at other 
company facilities, given the company officials apparent lack of 
familiarity with regulatory requirements. . . [and] Management 
audits have been negotiated where EPA believed that a pattern of 
violations resulted in large part from a lack of, or poor 
functioning of, corporate environmental management or 
operational controls (emphasis added).1

The EPA's Environmental Auditing Policy Statement emphasizes that audits are to 
complement inspections and are not be used as a substitute for regulatory 
oversight. Audits conducted by EPA may make special considerations for the 
protection of a business's conf"' ,itial material and trade secret processes.3

Like the EPA, states have <i„. ^ded explicit regulatory authority to conduct 
environmental auaits as part of their environmental inspections and compliance 
order enforcement. State officials in Washington, California and Oregon

1Courtney Price and Allen Danzig, "Environmental Auditing: Developing a
'Preventive Medicine' Approach to Environmental Compliance," Loyola Of Los 
Angeles Law Review, Vol. 19:1189, p. 1206.

2Ibid., p. 1190.

3Ibid., 1210.



Representative Davis 
February 7, 1990 
Page 4

confirmed that although they do not have a specific program of regulated 
"environmental audits," audits may be conducted as part of their investigation 
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoli of EPA Headquarters in Washington, D.C., the EPA does 
not condone "pre-enforcement review" processes. EPA operates under the 
assumption that their administrative powers give them the right to order 
corrective action and assess penalties. Delay of action may be issued by a 
court of appeals but is not considered automatic. Similarly, the EPA recommends 
that if hearings or appeals processes impose delays in enforcement, states 
should follow their corrective actions with court-ordered injunctions or 
emergency cease and desist orders.

Washington

If an order is appealed to the Washington Pollution Control Hearing Board and 
a stay of penalty or corrective action is granted to the defendant, Washington 
law requires the hearing board to give priority to the hearing. Emergency 
orders and injunctive relief may also be sought by the Attorney General for the 
Washington Department of Ecology.

Cal ifornia

In California, enforcement of an order may not be delayed by an appeal for 
judicial review. According to Mike Shepard, council for the California 
Department of Health and Safety, an administrative order is considered final if 
1) it is not appealed within ten days, or 2) once an independent hearing officer 
has issued a decision.4 The Department of Health and Safety reserves the right 
to seek court-ordered injunctions and issue emergency orders or additional 
penalties to bring a violator into compliance.

Note: this is a correction of information provided by Bill Soo Hoo from
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement 
review" applies until a final administrative decision has been reached. If a 
hearing is requested, enforcement may be delayed until the hearing officer issues 
a decision. "Pre-enforcement review" does not, however, apply when an appeal 
is made to the court system or in the case of judicial penalties. A defendant 
may request a stay but it is not granted automatically. In the past two years, 
only four cases have received administrative hearings and one corrective action 
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order is not 
considered final ur̂ .il the appeals process has been exhausted. This includes 
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr 
of the Oregon Department of Environmental Quality, if action or penalty is 
delayed by an appeals process, the department may either seek a court injunction 
to prohibit further harm to the environment and/or issue additional penalties 
for continued violation. Each additional order must be appealed separately. 
If an order is not appealed within twenty days of issuance, it is considered 
final.

A summary of administrative and judicial penalties for each of the fifty states 
is attached.

I hope this information is useful. If you have any questions, or would like 
additional information, please call.

Attachment



TABLE 13

CIVIL PENALTIES UNDER HAZARDOUS WASTE LAWS

Administrative Judicial
State Civil Penalties Civil Penalties

Alabama $25,000/day ($250,000 $25,000/day (no "cap")
"cap")

Alaska None $100,000 plus $10,000/day

Arizona None $ 10,000/day

Arkansas $25,000/day None

California $ 10,000/day

$1,000-$ 10,000/day 
(Porter-Cologne 

Act)

$ 10,000/day
$25,000/day (intentional or 

negligent violation or 
violation of order)

$25,000-$20,000-$15,000-$10,000 
$5,000/day (Porter-Cologne 

Act)

Colorado None $25,000/day

Connecticut $25,000/day $25,000/day

Delaware "reasonable penalty" 
(vioL of law, permit, 
reg.)
$25,000/day (vioL 
of order)

$25,000/day

District of Columbia None $25,000/day

Florida None $50,000/day

Georgia $25,000/day None

Hawaii $ 10,000/day $ 10,000/day

Idaho None $10,000/day

Note; Penalty amount shown is the maximum assessment per violation unless 
otherwise indicated.

Note: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the adm inistrative penalties column.



Table 13 (eontiewd)

State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

Illinois $25,000/day $25,000/day

Indiana $25,000/day $25,000/day (plus an 
additional $500/hour for violat­
ing any emergency order)

Iowa $l,000/day $10,000/day

Kansas $ 10,000/day $ 10,000/day

Kentucky None $25,000/day

Louisiana $25,300/day 
$50,000/day (order 

violation)

$25,000/day
$50,000/day (order violation)

Maine None $25,000/day

Maryland $l,000/day ($50,000 
"cap")

$ 10,000/day

M assachusetts $l,000/day 
$25,000/day (for un­
authorized release, 
handling without 
license, failure 
to report)

$25,000/day

Michigan None $25,000/day

Minnesota $10,000 per inspection 
(regardless of # viola­
tions or days: waived if 
corrected within 30 days 
of receip t of order)

$25,000/day

Mississippi $25,000/day None

Missouri None $ 10,000/day

Montana
•

None $ 10,000/day

Nebraska None SKuma/rinv—



Table 13 (continued)

Administrative Judicial
Civil Penalties Civil Penalties

$25,000 per violation $25,000/day
(plus $2,500/day a fte r $50,000/day (violation of
receipt of order) order or failure to pay)

New Mexico $ 10,000/day $ 10,000/day

New York $25,000/day 
$50,000/day (subs, 

violation)

$25,000/day
$50,000/day (subs, violation)

North Carolina $ 10,000/day None (de novo review of admin, 
penalty)

North Dakota None $25,000/day

Ohio None $ 10,000/day

Oklahoma $ 10,000/day (but only 
for vioL of order)

$ 10,000/day

Oregon $10,000/day None

Pennsylvania $25,000/day $25,000/day

Rhode Island $10,000/day $ 10,000/day

South Carolina $25,000/day $25,000/day

South Dakota None $ 10,000/day

Tennessee $10,000/day None

Texas $10,000/day $25,000/day

Utah None $ 10,000/day

Vermont None $ 10,000/day

Virginia None $ 10,000/day

Washington $ 10,000/day None

West Virginia None $25,000/day

Wisconsin None $25,000/day

Wyoming None $ 10,000/day

T-47

State

New Jersey
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[SCHEDULE Day One - Thursday, March 15, 1990
830 - 9:00 Registration
19:00 - 10:00 Overview of Environmental Criminal and Civil Liabilities

•W hat Constitutes Illegal Disposal, Handling, Storage 
•Criminal Violations Under Federal-and State Laws 
•Civil Penalties
•Cleanup and Remediation Requirements

10:00

iiries R. Blumenfeld, Esq: 
Program Co-Chairman 

Bogle & Gates 
Seattle

UUU AW illVW lM VIVil X * . ( -*

10:45 Expanding Liability - Civil and Criminal Liabilities and Penalties" KSvrnTvLShea, Esq.

-•;#»* ■ ■ T?‘*'

•The Trend Toward Strict Liability 
•W ho is Being Charged with Felonies 
•Federal and State EPA Priorities 
•Fines, Imprisonment and Other Penalties

10:45 - 11:00 Break
11:00 - 11:45 Expanding liability - Corporate Officers, Directors, 

Employees and Stockholders
•Prosecution of Corporate Officers, Employees 
•Individual Criminal Liability in the Corporate Setting 
•Recent Cases 
•RICO

11:45 - 12:15 Panel Discussion - Questions and Answers
12:15 - 1:30 Lunch
1:30 - 2:45 Governments’ Handling of a Criminal Case 

•EPA Enforcement Policies 
•How the Investigation Begins 
•Hazardous Waste Strike Force 
•W hat the Prosecutors Look For

Program Co-Chairman 
Holme Roberts & Owen 

Denver

Paul R. Thomson, Jr., Esq. 
Deputy Assistant Administrator 

Office of Criminal Enforcement 
U. S. EPA 

Washington, D.C.

Members of the Faculty

2:45 - 3:00 Break

James L  Prange, Director 
Office of Criminal Investigations

U. S. EPA 
George W. Van Clcvc, Esq. 

Land and Natural Resources Division 
U. S. Department o f Justice 

Washington, D.C.

f  3:00-4:30

m ;? ' 4:30-5:00

Trial of the Criminal Case - Prosecutor’s Approach 
and Defense Point of View Assistant Chief,

•Tactical and Strategic Considerations 
•Qualification and Effective Use of Expert Witnesses 
•Experts’ Reports and Opinions 
•Demonstrative Evidence 
•Sentencing Issues 

Panel DiscussionQuestions and Answers

Charles A. De Monaco, Esq. 
Environmental Crimes Section 

U. S. Department o f Justice 
Washington, D.C. 

Robert T. McAllister, Esq. 
Martin, McAllister & Murphy

Denver
Members of the Faculty

■ f f l -  r e g is t r a t io n / o r d e r  fo rm
'V . T*.’“• i vi*  •
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\

. •/ •
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Please register the following for the National Environmental Enforcement Conference 
to be held March 15 and 16, 1990, at the Hyatt Regency Tech Center in Denver:

Name:.. 
Name:_ 
Name:. 
Firm:_ 
Street:. 
City:.
Please obtain CLE Accreditation in the following State(s): 

If You Cannot Attend;
_ _ _  ( ‘licet Mure tr> Order Complete Homcstudy Course 
-  -  OtccK I Icrc to Order Set ol' Seminar Outlines Only

Telephone:. 
State:____ Zip:

Please charge to my Visa/MasterCard:
No._______________________________________________
Card Expires:. 
Signature.____

Mail and Make Cheeks Payable to CLE INTERNATIONAL, 2001 Federal Boulevard, Denver, CO 80211
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SCHEDULE Day Two -  Friday, March 16, 1990
9:00 - 10:00

10:00 - 10:15 
10:15 - 11:45

How to Protect Yourself And Your Business From 
Criminal and Civil Liability

•Commitment to Proper Waste Management Practices
^•Uue- Diligem^-aruLRisk Avoidance_________ ____

<__eJbe Need for an Effective Environmental Audit 
Break ‘ -— -----------

Michele Beigel Corash, Esq. 
Morrison & Foerster 

San Francisco

Your Rights and Obligations When Confronted by 
Government Investigators

•Need for In-House Inspection Protocol 
•Administrative and Judicial Subpoenas 
•Search Wan.ant Issues 
•Advising Employees of Their Rights

Stephen J. Owens, Esq. 
Stinson, Mag & Fizzell 

Kansas City
William T. Christian, Esq., Sr. Attorney

Arco Alaska, Inc. 
Anchorage

11;45 - 12:15

12:15 - 12:30 
12:30 -1:30 
1:30

Protecting Your Pub’ic Corporate Image 
•U se of Public Relations Experts 
•Effective Communication Strategies 
•Government and Media Relations 

Panel Discussion - Questions and Answers 
Lunch (On Your Own)
Role of the Environmental Consultant

ting in In-House Compliance Program 
•Thg_.Rnlp. and Importance. of EnyiforimentaTAndits' 
•Expert Testimony at Trial

2:30 - 3:30 The Lawyer’s Role
•Preventing or Minimizing Liability 
•Selection of Experts, Evaluating Reports 
•Creating and Maintaining Privilege for 

Reports and Audits 
•W hen to Fight and When to Settle 

Break
Panel Discussion: The Future Direction 
of the Prosecution of 
Environmental Crimes

INFORMATION

3:30 - 3:45 
3:45 - 4:45

Tom Hoog, Senior VP 
and Mark Gibson 

HOI and Knowlton 
Denver

Members of the Faculty

Kenneth L  Waesche, Principal 
ERM-Rocky Mountain, Inc. 

— ~> Denver

Charles E. Merrill, Esq. 
Husch Eppenbcrgcr Donohue 

Comfeld & Jenkins 
St. Louis

Members of the Faculty 
Moderator: David V. Marshall, Esq.

Davis Wright Tremaine 
Seattle

PROGRAM : This topical and practical Seminar is designed to 
familiarize corporate executives, lawyers and lenders with the latest 
trends and developments in the criminal and civil enforcement of  
today's ever more stringent environmental laws and regulations. It will 
discuss how governmental environmental investigations and enforcement 
actions ate  conducted, focus on trial tactics and strategics, and offer 
suggestions on how to protect yourself and your business from criminal 
and civil liability.

A  distinguished faculty o f lawyers, prosecutors, investigators and 
environmental experts with extensive experience in environmental 
enforcement issues will provide concise and current information. 
WHO SH OULD ATTEND; This program will be helpful to all 
corporate directors, officers, employees and stockholders, business and 
real estate owners and managers, and lawyers and consuliamswho deal 
with environmental, land use, and waste management matters. 
REGISTRATION: Advance registration is recommended. Full
payment o f the tuition must accompany your registration. You are 
encouraged to mail in your registration as soon as possible since 
enrollment is limited. Walk>in registrations will be accepted subject to 
space availability and 11 is recommended that you call CLE 
International at (3035 480-0055 to make sure that space is available. 
T A X  DEDUCTION: Income tax drauctiun i s  a l l o w e d  tor expenses of 
continuing education (including enrollment fees, travel costs) 
undertaken to maintain or improve professional skills.

CLE C O U RSE CREDIT) This course meets all requirements for 
continuing legal education and has been approved by the Colorado 
Supreme Court Board of Continuing Legal and Judicial Education for 
IS hours of credit including two hours o f ethics. Please contact CLE 
International for accreditation o f  this Seminar in your jurisdiction. 
TUITION; The Seminar fee o f S41I5 per person (or $453 each for 
three or more registrants from the same firm) includes attendance at 
all sessions, lunch on Thursday, continental breakfast on Friday, coffee 
breaks, and all course materials. Full refund (less a $25 administrative 
charge) will be made if cancellation notioe is received by 5 pm on the 
Friday preceding the Seminar.
H O M E STU D V  PACKAGE; CLE International will offer a complete 
video cassette transcript o f the Seminar, including all course outlines 
and materials, for S495 plus $10 shipping and kindling. The course 
outlines alone are available for $75 plus $5.
SEMINAR LOCATION; The Seminar will be held ct the elegant new 
Hyatt Regency Hotel in the Denver Tech Center, 7303 '13)113 Avenue, 
Denver, CO 80237. A  block o f rooms at the special rate o f S75 single 
or double occupancy has been act aside for a limned time for Seminar 
attendees. For room reservations, please call the hotel directly at 
(303) 779-1234, and identify yourself as 3 Seminar regislranl. 
SPONSOR; CLS International is a non-profit educational institution 
organized to provide quality professional continuing education programs 
and is recognized as an accredited sponsor in most jurisdictions.
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POSITION PAPER

House Bill 409

The Department strongly supports this legislation. As has been 
so aptly pointed out in the aftermath of the T/V Exxon Valdez. 
the key to dealing effectively with a major oil spill is 
prevention. An active role on the part of the regulatory 
agencies in preventing a spill is essential. This principle 
applies as well to preventing other kinds of environmental 
pollution. House Bill 409 would provide some of the necessary 
tools to streamline the enforcement processes and enable the 
Department to encourage compliance with existing regulatory 
safeguards.

This bill addresses four major issues; access, administrrtive 
penalties, compliance orders, and environmental audits. Each 
issue is addressed separately below.

ACCESS

The ability to inspecc to determine whether pollution violations 
are occurring is a necessary component of a credible enforcement 
program. Current practices have prevented the Department from 
gaining access quickly when necessary. Current law requires the 
consent of the facility owner or obtaining a search warrant 
before possible violations can be investigated, often leading to 
the dissipation or dispersal of the pollution j. -fore the 
Department can enter and gather the evidence necessary to charge 
the polluter with a crime.

Section 1 of House Bill 409 adds to existing authority the right 
to copy records. Section 2 allows reasonable access to regulated 
facilities for the purpose of investigating actual or suspected 
pollution violations without the consent of the owner. The 
proposed changes in this bill should significantly improve the 
Department's ability to investigate violations.

ADMINISTRATIVE PENALTIES

Penalties are an important enforcement tool that reduces the 
economic incentive to violate existing environmental laws. The 
Department currently has two avenues to pursue when a violation
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occurs: 1) issue or negotiate a compliance order requiring 
corrective action, or 2) commence a judicial enforcement action. 
The ability to assess administrative penalties would provide a 
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other 
states and are used extensively by the federal government. They 
have proven to offer an efficient and fair means of enforcement. 
Handling matters administratively, rather than judicially, is far 
more expeditious and cost effective for both industry and the 
Department. Development of sound administrative penalty criteria 
and establishment of a consistent track record when penalties are 
imposed adds fairness and certainty to the process. The 
administrative penalty process also allows for judicial review, 
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental 
enforcement program is the ability to issue compliance orders 
without cumbersome procedural delays. The Department cannot 
currently issue a compliance order to stop ongoing pollution or 
commence cleanup of a contaminated site without a lengthy hearing 
process.

Section 5 of House Bill 409 would allow compliance orders to be 
effective immediately, so that pollution will stop and clean up 
will commence. This process would prevent delays from being 
introduced when the goal is to promptly eliminate risks to the 
public health and environment.

A person's right to contest liability or seek contribution from 
other responsible parties is not curtailed under this section.
An affected party has 30 days to request an administrative 
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect 
the provisions and deadlines set out in the compliance order. In 
essence, this section provides that rights and liabilities can be 
litigated after the fact, while protection of the public health 
and environment must take place immediately. This is essentially 
a reversal of the existing situation. This is an important tool 
for the Department's enforcement program.

ENVIRONMENTAL AUDITS

This section would allow the Department, as part of an ongoing 
enforcement action, to require an environmental audit to be 
performed by an independent contractor selected by the person 
required to conduct the audit. The Department retains authority 
to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and 
government because they insert a neutral, yet qualified party 
into the process. Environmental audits have also been a part of 
effective prevention programs because potential problems can be 
identified before reaching unmanageable or catastrophic 
proportions.

The four components of this bill will significantly add to the 
Department's ability to protect the public health and the 
environment through a more efficient, effective enforcement 
program.



COMMENTS OF EXXON COMPANY. U.S.A 
ON LATE8T DRAFT OF C8HB 409

Last week Exxon Company, U.S.A. presented its initial 

testimony regarding CSHB 409. Since that time, a new draft of the 

bill has been circulated. Virtually all of the comments 

incorporated in Exxon's initial testimony are also applicable to 

the current proposal. Today's testimony is intended to expand upon 

our original comments in a couple of specific areas and address the 

alterations in the bill.

The procedures described in this bill would deny all Alaska's 

citizens (not just oil companies) the most basic due process 

protections. The bill seeks to impose arbitrary and unilateral 

procedures in non-emerqencv situations. The DEC already has more 

than ample statutory authority to issue any immediate order in an 

emergency. This bill would allow the exercise of regulatory power 

justified only in an emergency when there is no emergency.

As we testified last week, the current compliance order 

statute sets forth a three stage procedure for non-emergency 

situations. First, the DEC gives the citizen notice of the alleged 

environmental violations. The citizen then has an opportunity to 

meet with the department and to attempt to cure the violations. 

Finally, if the problem cannot be satisfactorily resolved on an 

informal basis, an administrative hearing is held to determine what
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action would be appropriate.

This existing procedure is the appropriate way to deal with 

non-emergency situations. It is our understanding that this 

committee has been told that the proposed amendments are necessary 

to conform Alaska's compliance order procedures to federal law. 

As a general rule, that is simply not correct.

As you are aware, the federal government has a very wide and 

complex range of environmental statutes and regulations, many of 

which provide some type of compliance order authority. Most 

federal compliance order procedures, however, incorporate a three 

step notice and opportunity to be heard procedure similar to 

Alaska's current compliance order statute. The compliance order 

procedures employed in Part 24 of the EPA regulations on hearings 

are a good example.

The EPA's three stage process protects citizens' due process 

rights to reasonable notice and opportunity to be heard before the 

government takes final action against them. It also reflects 

common sense. Most alleged environmental violations can be 

resolved without resort to formal judicial enforcement actions. 

The procedure proposed in HB 409 threatens Alaskans with an 

impossible dilemma: either immediately comply with arbitrary

compliance orders, or refuse to obey the DEC order at the risk of 

immediate penalties and force the Department of Law to file a
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judicial enforcement action. The current statutory procedures are 

far preferable to this type of confrontation. For these reasons 

Exxon strongly recommends that the compliance order procedures not 

be amended.

The new draft contains an entirely new section on 

nonconsensual searches of "pervasively regulated facilities." This 

new section is unnecessary and unreasonable. In 1977, the Alaska 

Supreme Court held that a similar rule which allowed OSHA 

inspectors to enter workplaces without a search warrant violated 

the Alaska Constitution. In 1978, the U.S. Supreme Court held that 

an OSHA regulation allowing a warrantless search violated the 

federal constitution.

The language in the latest draft would allow the DEC to enter 

and search "pervasively regulated facilities," without a warrant. 

In the absence of an emergency, there is no legal justification for 

this type of search in the enforcement of environmental laws. The 

United States Supreme Court has held that certain types of 

enterprises may be searched without a warrant, but the businesses 

to which they have applied this rule have been limited to 

enterprises involving liquor and firearms. The warrantless search 

provisions are therefore unconstitutional and should be taken out 

of the bill.
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Finally, we have objections to the administrative penalty 

provisions of the proposed bill. No one has presented any 

reasonable justification to show that administrative penalties are 

needed. Section 760 of the present statutes provides more than 

ample judicial penalties.

If administrative penalties are adopted, they should at the 

least include the procedural safeguards contained in similar 

federal statutes. The proposed scheme provides for an assessment 

notice to be sent out that becomes final in 30 days. A hearing may 

be requested, but there is no indication of when or whether such 

a hearing will take place. The safeguards of the Administrative 

Procedure Act are expressly denied.

Those major federal environmental laws which do provide for 

administrative penalties also provide for notice and a right to a 

hearing before the penalty can be imposed. (The Clean Air Act, 

Federal Insecticide Fungicide and Rodenticide Act (FIFRA), the 

Solid Waste Disposal Act, the Toxic Substances Control Act, the 

Clean Water Act, and the Comprehensive Environmental Response, 

Compensation and Liability Act of 1980 (CERCLA).)

Citizens who deal with the Alaska Department of Environmental 

Conservation should be afforded the same due process protections 

by DEC as they are by the federal agencies. These rights include 

the right to a notice of the assessment, a clear right to a
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hearing, comprehensive rules that describe the hearing process, and 

the requirement that the administrative agency make and prove its 

case before the citizen is required to bear the burden of suffering 

any penalty.

In closing, we would like to emphasize that this bill, 

if adopted, would seriously impact all Alaskan citizens and 

businesses. Alaskans, like all Americans, are entitled to the 

basic due process protections when dealing with state 

administrative agencies and their staff. The proposals included 

in CSHB 409 would significantly undermine those protections. We 

continue to believe that the existing statutes fairly address both 

emergency and non-emergency situations, and therefore recommend 

that this bill not be enacted into law.

Thank you. 

exxn409.com
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E fln sm c a r c A L  q u a l it y  u w s

HAWAII

(A) To enter upon permittee’s or variance holder’s 
premises or premises of a person subject to pretreatment 
requirements in which an effluent source is located or in 
which any records are required to be kept under the 
terms and conditions of the permit or variance or pre- 
treatment requirements;

( B )  T o  in sp ec t a n y  m o n ito r in g  e q u ip m e n t or m eth o d  
r e q u ir e d  in  th e  p erm it or v a r ia n ce  or by p r e tre a tm en t  
r e q u ir e m e n ts ;  an d

(C) To sample any discharge of pollutants or effluent;
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AIR LAWS

WASHINGTON 
7 0 ,9 4 .2 0 0  I n v e s t ig a tio n  o f  c o n d i tio n s  b y  c o n tr o l  offi­

c e r  o r  s e c r e ta r y  o f  s o c ia l  a n d  h e a lth  s e r v ic e s  o r  d ir e c to r  
o f  h e a lth  —  E n te r in g  p r i v a te . p u b l ic  p r o p e r ty .  For the  
pu rp ose o f  in v e st ig a t in g  c o n d it io n s  sp ec if ic  to  the con* 
trol. r eco v ery  or r e lea se  o f  a ir  c o n ta m in a n ts  in to  the  
a tm o sp h ere , a co n tro l o fficer , th e  d e p a r tm en t, or their  
d u ly  a u th o r iz ed  r ep re se n ta tiv es , sh a ll ha v e  th e  pow er to 
en ter  a t rea so n a b le  t im es upon a n y  private  or p u b lic  
p roperty , e x c e p t in g  n o n m u ltip le  u n it priva te  d w ellin g s  
hou sin g  tw o  fa m ilie s  or less . N o  person  sh a ll refu se  en try  
or a c c e ss  to a n y  co n tro l o fficer , th e  d e p a r tm en t, or th e ir  
du ly  a u th o r iz ed  r ep re se n ta tiv es , w h o  req u ests en try  for 
the pu rp ose o f  in sp ec tio n , a n d  w h o  p resen ts ap p ro p ria te  
cred en tia ls ; nor sh a ll  a n y  p erson  o b stru ct, h a m p er  or 
in terfere  w ith  a n y  su ch  in s p e c t io n . .  ..............  • •• -

SOITH DAKOTA
34A-I-4I. Any duly authorized offi­

cer, em ployee, or representative o f  the 
departm ent may enter and inspect that 
part of any property, prem ise or place in 
which he has reasonable grounds to be­
lieve is the source of air pollution at any 

reasonable time for the purpose o f  inves­
tigating the air pollution or o f ascertaining  

the’ stitro fx C J H p iu n cc  w ith ; l r 'wchapter  
and rules and regulations in force pursu­
ant thereto. N o person shall refuse entry 
or access to any authorized r e p re s e n t a t iv e  
of the department who requests entry for 
the purpose o f such investigation, and who 
presents appropriate credentials; nor sh a . l  
any person obstruct, ham per or interfere 
with any such investigation. . _  .

NEW JERSEY

26:2C-9.1
N o  p erso n  sh all o b s tru c t , h in der or  d e la y , or  in terfere  

w ith by fo r ce  or  o th e r w ise , the p e r fo rm a n c e  by the  
d ep a r tm en t or  its p erso n n e l o f  a n y  d u ty  under the  
p ro v isio n s o f  th is a c t, or  o f  th e  act o f  w h ich  th is ac t is 
a m en d a to ry  an d  su p p le m en ta ry , or refu se  to p erm it su ch  
p ersonn el to p erfo rm  their  d u tie s  by refu sin g  th em  upon  
proper id e n tif ic a t io n  or  p resen ta tio n  o f  a w ritten  o rd er  o f  
the d e p a r tm en t, e n tr a n c e  to  a n y  p rem ises  at rea so n a b le  
hours.

VERMONT
§557. Inspections

A n y  d u ly  a u th o rized  o ff ic e r , e m p lo y e e , o r  rep resen ­
ta tiv e  o f  the secre ta ry  m a y  en ter  and  in sp ec t a n y  p ro p er­
ty , p rem ise  or  p la c e  on or at w h ich  an a ir  c o n ta m in a n t  
so u r c e  is lo ca te d  or is be ing  c o n str u c ted  or in sta lled  at 
a n y  rea so n a b le  time: for the p u rp o se  o f  a sc e r ta in in g  the  
s ta te  o f  c o m p lia n c e  w ith  th is c h a p te r  and ru les in farce  
p u rsu an t th e r e to . N o  a u th o r ized  p erson  sh a il refu se  en try  
or  a c c e ss  co a n y : a u th o rized  rep resen ta tiv e  o f  the  
se c re ta ry  w h o  req u ests  en try  fo r  p u rp o ses o f  in sp ec t io n , 
a n a  w h o  p resen ts  ap p ro p ria te  c re o en tia ls;  nor sn a il any  
p erso n  o b stru ct, h a m p er  or in te r fe re  w ith  th e  in sp ec tio n , 
i f  req u ested , th e  ow n er  or o p e r a to r  o f  the p r e m ises  sh a ll 
r ece iv e  a report se ttin g  forth  all fa c ts  found w h ich  rela te  
to  c o m p lia n c e sta tu s .

VIRGINIA
§ 1 0 -1 7 .2 2 . R ig h t o f  en try . —  W h en ev er  it is n ecessa ry  

•‘or the purposes o f  this chapter, the Board or any m em ber, 
agent o r  e m p lo y e e  w h en  d u ly  a u th o r ized  by the B oard  
m ay at r ea so n a b le  t im e s  en te r  a n y  e s ta b lish m e n t or  upon  
any p ro p erty , p u b lic  or  p r iv a te , for the p u rp o se  o f  o b ­
ta in in g  in f o r m a t io n  o r  c o n d u c t in g  su r v e y s  o r  in -  
v estiea tio n s .
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Pennsylvania
§ 4 0 1 3 .1 . S e a r ch  W arra n ts. —  W h enever an a g e n t or  

em p lo y e  o f  the departm en t, charged w ith  the e n fo r ce ­
m ent o f  the provisions o f  th is act, has been refused the  
right to  exam in e any air con ta m in a tio n  sou rce, or  air 
p o llu tio n  co n tro l eq u ip m en t or  d ev ice , or is refused access  
to or ex a m in a tio n  o f  b o o k s, papers and records p ertin en t  
to  any m atter under investiga tion , such agent or em p lo y e  
m ay app ly  for a search warrant to  any C om m on w ealth  to  
issue the sam e to enable  him  to have access and exam in e  
such p ro p erty , air co n tam in ation  sou rce, air p o llu tio n  
co n tro l eq u ip m en t or d ev ice , or b o o k s, papers ana re­
cords. as the case m ay be. It shall be su ffic ien t probable  
cause to  issue a search warrant that the in sp ec tio n  is 
necessary to  p r o p e r ly  enforce  the provisions o f  this act.

Hhoca Isl-r.d
2 3 - 2 3 - 1 ; .  W herever the director has 

recson to believe mat emission is occur­
ring in excess o f ’.hat permitted under any 
rule, regulation or order made hereunder, 
the director m ay without hearing conduct 
ti»is to determ ine tne emission of air con­
taminants from premises, buildings or oth­
er places belonging :o or contrciieo by any  
person, or :o require such person to pro­
vide such information as he may request 
rcearaine such em ission. The person own- 
•ng or controlling tne premises, ouiiriing or 
oiner place to sc  tested shall provide the 
director or his representatives or consul- 
lants access during working hours. The 
director. r.i» representatives or o iu su liam s  
•mail be empowered to erect scaiTolding 
provide necessary holes and stack or duet 
work or such otner sam oling and test fa­
cilities The director may specify the test­
ing method to be used by qualified person­
nel m accordance wiih good professional 
praeucc and should Such test show (hat a 
violation o f a rule or regulaiion made 
Itcrounoor or any order o f the director was 
occurring iho person slu lt pay in addition  
to any other regulatory, civil, and /or  
criminal penalties the enure cost o f such 
icm or tests and an additional adm inistra­
tive np.e of up to one hundred percent 
(100 * - 1 ci said cost o f  such icM or tests, 
h.ud ohms and lines shall be deposited ui 
the jc c o u n_t_a.taci.,.*ii:ii m * 2 3 -2 3 -1 2 .1.

North Dakota
2 3 -2 5 -0 5 . ---------
1. Any duly authorized officer, em ploy­

ee, or agent o f ihc departm ent m ay enter 
and inspect any property, premise, or 
place on or at which an air contam inant 
source is located or is being constructed, 
in-tailed , or established at any reasonable

.me for the purpoae of ascertaining the 
state o f  com pliance with this chapter and 
rules and regulations enforced pursuant 
thereto. If requested, the owner or opera­
tor ot the premises shail receive a report 
setting.forth all facts found which reiate 10 
com pliance status.

2. The departm ent may conduct tests: 
and take sam ples o f  air contam inants,1 
fuel, process m aterial, and other materials 
which affect or may affect em ission of air 
contam inants from any source, and shail 
have the power to have access to and copy 
any records required by departm ent rules 
or regulations to be m aintained, ana to 
inspect m onitoring equipm ent locatea on 
the prem ises. Upon request o f the depart­
ment the person responsible for the source 
to be tested shall provide necessary holes 
in stacks or ducts and such other safe and 
proper'sam p'.ng ar.d testing facilities ex- 
c'.usiveiof instrum ents and sensing devices 
as may. be necessary for proper determ ina­
tion o f the em ission o f  air contam inants. If 
an authorized representative o f  the depart­
m ent. during the course of an inspection, 
obtains a sam ple of air contam inant, fuel, 
process m aterial, or other material, he 
shall issue a receipt for the sample ob­
tained to the owner or operator of, or 
person responsible for, the source tested.

Nebraska

" (c )  hor refusing the right o f  entry ar.d 
inspection to any authorized departm ental 
representative, for violation o f any d iluent  
standards and lim itations, riling require­
ments, monitoring requirem ents, or water 
quality standards, tor failure to obtain a 
permit, or for violation ol a perm it or any 
permit condition or limitation or any rules, 
regulations, or orders o f  the director unoer 
the N ational Pollutant Discharge E lim ina­
tion System , created by the C lean W ater 
Act. as am ended, 33 U .S .C . 1 -51  et scq., 
be subject to a civil penally >3* hot more 
than five thousand dollars per d jy , the 
am ount of such penalty to be based on tr.s 
s u e  o f the operation and the degree ana 
extent o f  the pollution; . _ . , — —

Section 81-1508. ( | )  A ny person who 
violates any o f  the provisions o f  the Envi­
ronmental Protection A c t ,  or who falls to 
perform any duty mposed by such act 
shall;



WATER LAWS

ALABAMA
 ____ ____  t A n y  m e m b er

o f  the c o m m iss io n  or its e m p lo y ee s  or a g e n ts , w ith o u t  
ad v a n ce  n o t ic e  and upon  p resen ta tio n  o f  a p p rop ria te  
c re d e n tia ls , m a y  en ter  a n y  property  or  a n y  in d u str ia l or  
o th er  e s ta b lish m e n t  a t a n y  rea so n a b le  t im e  for  the p u r­
pose o f  c o lle c t in g  su ch  in fo rm a tio n , a n d  no ow n er  or 
officia l in  c h a r g e  sh a ll r e fu se  to a d m it  su ch  m em b er , 
e m p lo y e e  o r  a g e n t  for  a n y  purposes n e c e s sa r y  to the  
d isc h a r g e  o f  h is  o ffic ia l d u ty . A n y  reco rd s, reports or  
in fo r m a tio n  o b ta in e d  b y  a n y  m em b er , e m p lo y e e  or a g e n t  
o f  th e  c o m m iss io n  from  a n y  person sh a ll  b e  su b jec t to  
th e  p ro v isio n s o f  th is su b sec tio n  c o n c e r n in g  co n fi­
d e n tia lity .



WATER LAWS

I n d i a n a .

•  l l l / ^ W W  > t i > ^  . . . .  -----------------  _
pollution of any water of this state. The department may 
call upon any state officer, board, department, school, 
university, or other state institution, and the officers or 
employees thereof, and receive any assistance necessary 
to carrying out this chapter.

2 5 -8 -3 0 6 . Authority to enter and in­
spect premises and records. (1 ) The divi­
sion has the power, upon presentation of 
proper credentials, to enter and inspect a t 
any reasonable tim e and in a reasonable  
m anner any property, prem ise, or place  
for the purpose of investigating any actu­
al, suspected, or potential source o f water 
pollution, or ascertaining com pliance or 
noncom pliance with any control regulation  
or any order promulgated under this arti­
c le . 5uch  entry is also authorized for the. 
purpose o f  inspecting and copying records 
required to oe kept concerning 3ny efflu­
ent source. ;

(2) In the making of such inspections; 
investigations, at.d determ inations, the di­
vision, insofar as practicable, m ay desig ­
nate as its authorized representatives any  
qualified personnel o f the departm ent of 
agriculture. The division m ay also request 
assistance from any such state or local 
agency or institution.

(3 ) If such entry or inspection is denied  
or r.ot consented to. the division is empow- 
ercd to and shall obtain, from the 
district or county court for the judicial 
district or county in which such property, 
prem ise, or piace is located, a warrant to  
enter and inspect any such property, 
premise, or place prior to entry and in­
spection. The district and county courts of 
the state  o f Colorado are empowered to 
issue such warrants upon a proper showing

thorized representative o f  the departm ent, 
upon presentation o f his credentials, may 
at reasonable tim es enter upon any public 
or private property to:

(1 ) investigate conditions relating to 
pollution o f  state waters or violations of  
permit conditions:

(2 ) have access to and caoy any records 
required under this chapter:

(3 ) inspect any monitoring equipment 
or m ethod required under 7 5 -5 -6 0 2 (3 );  
and

(4) sam ple any effluents winch the own­
er or operator o f  such source is required to

-sanrpliMrftder 7 5 -5 -6 0 2 (4 ) . ________

COLORADO

7 5 -5 -6 0 3 . Power to inspecr. The au-



SOUTH DAKOTA
• *N

v -2 —15. The secretary shall, at reis­
le lim es, huve access to any point 

including an industrial user o f  a 
:!y owned treatm ent works, and copy  
ccords, inspect any m ont.oring equip* 

or method required under 
. - I —U , to sam ple any effluents being 
arged into the waters of the state, or 
sure com piiancc with the provisions 
:s chapter.
\ - 2 ~ 4 6 .  The secretary m ay enter, 

presentation of proper credentials 
any prem ises in which a point 

:e. including an industrial user o f a 
,c!y ownca treatment works, is locat­
or in which any records is required to 
aintam ec pursuant to § 3 4 A -2 --;d  are

■.tfd. _  -----

WASHINGTON
WAC 173-201-110 S U R V E IL L A N C E . 

A continuing surveillance program, to as­
certain whether the regulations, waste d is­
posal permits, orders, and directives pro­
m u lg a te d  a n d / o r  is s u e d  by th e  
departm ent arc being com plied with, will 
be conducted by the departm ent staff as 
follows:

( I )  Inspecting treatment and control 
facilities.

j (2 ) M onitoring and reporting o f  waste 
' discharge characteristics.

(3 ) M onitoring receiving water quality.

RHODE I SLA? ID
t -1 2 -1 5 . The director shall have fuli 
*rs 10 inspect, and make orders regu-l 
g and directing all m ethods, means! 
devices em ployed on any steam er o n  
r vessel in the waters o f  the state, or a t 1 
installation on land, in receiving, car- 
•a. storing, heating, handling or dis- 
■g;ng ar.y petroieum . g3s0linc. kero- 

tar. oil. or any product or mixture 
•eof: and the director may by order 
.oiish all ruies and regulations :o arc- 
; the discharge or escape o f  any o f said 
stances into the waters o f the state.

WASHINGTON
J55 — Right of entry, access ro records, pertinent 
-rment investigations. The d ep a r tm en t through its 
thohzea representatives, shall have the power to 
con any private or public property, including the 
g of any ship, at any reasonable time, and the 
managing agent, master or occupant of such 

v shall permit such entry for the purpose of 
;attng conditions relating to violations of possible 
ns of RCW 90.48.315 through 90.48.365, and to 
ccess to any pertinent records relating co such 
y, including but not limited to operation and 
nance records and logs: provided. That in connec- 
.h the authority granted herein no person shall be 
d to divulge trade secr«jirocssses.._.________

  ARKANSAS
82-1905. Persons operating disposal^ 

system  —  Furnishing information and per-* 
m ining exam inations and survevs. — Sub­
division I. F U R N IS H IN G  IN F O R M A ­
T IO N . T he owner or operator o f or any 
contributor o f  sewage, industrial wastes, or 
other wastes to any disposal system  or in­
dustrial user o f  a auoiicly owned treatment 
system , wnen requested by the Director, 
shall fam ish to the Departm ent any infor­
mation which :s relevant to ilia subject o f  
this Act and shall estaoiisn and maintain 
such records, m ake such resorts, install, 
use. and m aintain such m onitoring equip­
ment or m ethods (including where ap­
propriate. biological m onitoring methods';, 
.■>:-.msie such effluents and provide such 
Other inform ation j * the Director may 
reasonably require.

Subdivision 2. E X A M IN A T IO N  OF
I BOOKS A N D  R E C O R D S. The Depart­

ment or any authorized em ployee or acent 
thereof, m ay exam ine and conv any book, 
pacers, records or m em oranda pertaining 
to the operation oi a disposal system .

S u b d iv is io n  3. E N T R A N C E  O N  
P R O P E R T Y . W h en ever  it sh a ll be

• necessary for the purpose o f  this Act. the 
Departm ent or any authorized member,

• em ployee or agent thereof m ay enter upon 
any property, public or private, for the 
purpose o f  obtaining inform ation or con­
ducting surveys or investigations.
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TABLE 13

".''CIVIL PENALTIES UNDER HAZARDOUS WASTE LAWS

State
Administrative 
Civil Penalties

i
Judicial 

Civil Penalties

Alabama $2S,000/day ($250,000 
"cap")

$25,000/dayj(no "cap")
i .

Alaska AJtfone^ $100,000 plus $ 10,000/day

Arizona None $10,000/dayj

Arkansas $25,000/day None !

California $ 10,000/day

$i,0&0-$ 10,000/day 
(Porter-Cologne 

Act)

$ 10,000/day
$25,000/day (intentional or 

negligent violation or 
violation; of order)

$25,000-$20,000-$15,000-$10,000 
$5,000/day (Porter-Cologne 

Act)

Colorado None $25,000/day

Connecticut $25,000/day $25,000/day

Delaware "reasonable penalty" 
(vioL of law, permit, 
reg.)
$25,QQ0/day (vioL 
of order)

$25,000/day

1

District of Columbia Nona $25,000/day

Plorida None $50,000/day

Georgia .•*; •• $25,000/day None

Hawaii f t ’’-' $10,000/day $ 10,000/day

Idaho None $ lo.ooo/day
1

*t

Note: Penalty amount shown is the maximum assessment per violation unless
otherwise indicated.

Note: States that lack authority to impose administrative civil penalties absent a
violator's consent receive a "None" in the administrative^ penalties column.
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■ebl« 13 (contiattftd)

State

Illinois

Administrative 
Civil Penalties

$25,000/day

JudleUl 
Civil Penalties

$25,000/day

Indiana $25,QOO/day $25,000/day (plus an 
additional $500/hour for violat­
ing any emergency order)

Iowa $1,000/day $ 10,000/day

Kansas $10,000/day $ 10,000/day

Kentucky None $25,000/day

Louisiana $25,000/day 
550,000/day (order 

violation)

$25,ooo/day
$50,000/day (order violation)

Maine None $25,000/day

Maryland $l,000/day ($50,000 
"cap")

$10,000/day

Massachusetts $l,000/day 
$25,000/day (for un­
authorized release, 
handling without 
license, failure 
to report)

$25,000/day

Michigan None $25,000/day

Minnesota $10,000 per inspection 
(regardless of # viola­
tions or days; waived if 
corrected within 30 days 
of receipt of order)

$25,000/day

Mississippi $25,ooo/day None

Missouri None $ 10,000/day

Montana None $10,000/day

Nebraska Nona $10,000/day

Nr.vada None $ 10,000/day

Now Hampshire None $50,000/day

T - U 6



Table 13 (continued)

State
Administrative 
Civil Penalties

1
Judicial 

Civil Penalties

New Jersey $25,000 per violation 
(plus $2,500/day after 
receipt of order)

$25,QQQ/day
$50,000/day (violation of 
order or failure to pay)

New Mexico $ 10,000/day $ 10,000/day

New York $25,OO0/day $25,QOO/day
$50,000/day (subs. $50,000/day (subs, violation)

violation)

NorUi Carolina $ 10,000/day None (de novo review of admin, 
penalty)

North Dakota None $25,000/day

Ohio None $ 10,000/day

Oklahoma $ 10,000/day (but only 
for vioL of order)

$ 10,000/day

Oregon $ 10,000/day None

Pennsylvania $25,000/day $25,000/day

Rhode Island $10,000/day $ 10,000/day

South Carolina $25,000/day $25,000/day

South Dakota None $ 10,000/day

Tennessee $ 10,000/day None

Texas $16,Q00/day $25,000/day

Utah None $10,000/day

Vermont None $ 10,000/day

Virginia None $ 10,000/day

Washington $ 10,000/day None

West Virginia Nona 525,000/day

Wisconsin None $25,000/day

Wyoming None $ 10,000/day
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ENVIRONMENTAL ACTS

LOUISIANA
D. Requirem ents o f  com pliance orders
Any order issued under this Section

shall state w ith reasonable specificity all 
o f the following:

(1 ) The nature o f  the violation.
(2 ) A  tim e lim it far com pliance.
(3 ) That in the event o f  noncom pliance, 

a civil penalty m ay be assessed.
E. Civil Penalties.

(1 ) A ny person found to be in violation  
o f  any requirem ent o f  this C hapter m ay be 
liable for a  c ivil penalty, to be assessed by 
the com m ission, the secretary, the assis­
tant secretary, or the court o f  not more 
than or.c m illion dollars or the cost o f  any  
cleanup m ade necessary by such violation  
and a penalty o f not more than twenty-five 
thousand dollars for each day o f  violation  
and m ay be subject to revocation or sus­
pension o f any perm it, license, or variance 
which had been issued to said person. A ny  
person found to be in violation of this 
Chapter shall be liable for legal interest 
from the d ate  o f  the assessm ent o f  a civil 
penalty until paid.

(2 ) A ny person to whom a com pliance  
order or a cease and desist order is issued  
pursuant to R .S . 3 0 :1073(C ) who fails to 
take corrective action within the tim e  
specified in said order shall be liable for a 
civil penalty to be assessed by the com m is­
sion, the secretary, the assistant secretary, 
or the court o f  not m ore than fifty thou­
sand dollars for each day o f  continued| 
violation or noncom pliance.

' (3 ) (a) In determ ining w hether or not aj 
civil penalty is to be assessed and in deter-/ 
m ining the am ount o f  the penalty or the  
am ount agreed upon in com prom ise, the 
following factors shall be considered: j
*" (i) The history o f  previous violations or 
repeated noncom pliancc. I

' '  (ii)  • The nature and gravity o f the; 
violation. i

(iii) The gross revenues gercrated  by 
the respondent.

(iv) The degree o f culpability , recalci­
trance, defiance, or indifference to regula­
tions or orders. 1

(v) The m onetary benefits realized  
through noncom pliancc.

(vi) The degree o f  risk to hum an health  
or property caused by the violation. I

(v ii) W hether the noncom pliancc or vior 
lation and the surrounding circum stances 
were im m ediately reported to the d ep a rt  
m t..i  jn d  w hether the violation or non) 
com pliance w as concealed or there was an 
attem pt to conceal by the person charged.

(viii) W hether the person charged has 
failed to m itigate or to make ai reasonable  
attem pt to m itigate the dam gej caused by 
his noncom pliance or violation;

(ix ) T he costs o f  bringing and prosecut­
ing an enforcem ent action, including sta ff  
tim e, equipm ent use, hearing records, ex­
pert assistance, and such other item s as 
the com m ission finds to be a ico st o f  the 
action.

(b ) The secretary m ay supplem ent such  
criteria by rule. In the event that the order 
w ith which the person failed to com ply  
w as an em ergency cease  and desist order, 
no penalty shall be assessed i f  it appears, 
upon later hearing, that said order was 
issued without reasonable cause.

(41 N o penalty shall be assessed without 
the person charged being given notice and 
an opportunity for a hearing on such  
charge. The person charged m ay w aive a 
hearing on the issue o f  whether ;or not a 
violation has occurred, and his culpability  
for such violation and any other ultim ate  
issue. W hen a hearing on the violation is 
waived, a decision m ay be rendered upon 
the uncom ested facts.

(5 )  A fter subm ission for ai penalty de­
term ination at a hearing, the com m ission, 
secretary, or assistant secretary shall pro­
vide an opportunity for relevant and m ate­
rial public com m ent relative to any penal-/ 
ty which may be imposed.
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LOUISIANA.
C. Com pliance orders; em ergency cease 

jnd desist orders
(1 )  Upon a determ ination that a  viola­

tion of this Chapter is occurring or Is 
about to occur which is endangering or 
causing dam age to public health or the 
environm ent, the com m ission, the secrc- 
tary, the assistant secretary or an author­
ized technical secretary m ay issue an 
em ergency cease and desist order. Upon a 
finding that the ordered cessation o f oper­
ations, or any portion thereof, w ill not 
com pletely.abate the dam ages to the envi­
ronm ent, in addition to the em ergency  
cease and desist order, affirmative obliga­
tions m ay be imposed on the violator re­
quiring him  to take whatever steps 
deem ed necessary to abate the irreparable 
dam age to the environm ent. T he issuanw  
o f  such an em ergency cease and desist 
order shall not be subject to the lim ita­
tions and form alities relating to notice and 
hearings im posed with regard to adjudica­
tions under R .S . 49:950  et seq., but shall 
be subject to all other applicable provi­
sions o f law. T he em ergency cease and 
desist order shall remain in force until a 
hearing can be held concerning the situa­
tion which prompted the em ergency order, 
but in no event shall such an em ergency  
order rem ain in force longer than fifteen 
days.

(2 ) Upon determ ining th a t^  violation of 
any requirem ent o f  this Chapter has oc­
curred or is about to occur, notice m ay be 
given either by personal service or certi­
fied m ail, return receipt requested, to the 
violator o f h is failure to com ply with such 
requirem ent or proceed pursuant to Para­
graph (3 ) o f  this subsection . I f  such viola­
tion extends beyond the thirtieth day after • 
notification, the com m ission, secretary o r : 
assistant secretary shall citner issue an, 
order requiring com pliance w ithin a speci­
fied time period, or the com m ission shall 
com m ence a  civil action for appropriate 
rciicf, including a  tem porary or permanent 
injunction.

(3 ) Upon determ ining that a violation o f  
any requirem ent o f  this Chapter has oc­
curred or is about to occur, the com mi>. 
sion, secretary, the assistant secretary or 
the authorized representative o f  the assis­
tant secretary shall cither issue an order 
requiring com pliance within a specified  
tim e period or the com m ission or secretary  
shall com m ence a civil action for appropri­
ate relief, including a tem porary or perma­
nent injunction. . . . .  .

GENERAL ANCH.

ENVIRONMENTAL ACTS

Section 22a-7. Cease and desist order, subsequent hearing 
The commissioner1, whenever he finds after investiga 

tion that any person is causing, engaging in or main­
taining. or is about to cause, engage in or maintain, anj 
condition or activity which, in his judgment, will result ir 
or is likely to result n imminent and substantial damage 
to the environment, jor to the public health within th< 
jurisdiction of the commissioner under the provisions o 
chapters 440, 442, 445. 446a, 446c, 446d and 446k o 
whenever he finds after investigation that there is : 
violation of the terms and conditions of a permit issuet 
by him that is in his| judgment substantial and continu­
ous and it appears prejudicial to the interests of thi 
people cf the state to delay action until an opportunit; 
for a hearing can be| provided, may, without prior hear­
ing, issue a cease apd desist order in writing to such 
person to discontinue, abate or alleviate such condition 
or activity. Upon receipt of such order such person shall 
immediately discontinue, abate or alleviate or shall re­
frain from causing,, engaging in or maintaining such 
condition or activity.jThe commissioner shall, within ter 
aays of such order, hold a hearing to provide the persor 
an opportunity to bejheard and show that such eonditior 
does not exist. Such order shall remain in effect until ter 
days after the hearing within which time a new decisior 
based on the hearing shall be made. ___
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ALABAMA.
(k) Whenever ihe commission has cause 10 believe that 

any person is violating any rule or regulation  
promulgated by the commission, the commission shall 
cause a prompt investigation to be made in connection 
therewith. If, upon inspection, the commission discovers 
a condition which is in violation of the provisions of this 
chapter, or any rule or regulation promulgated pursuant 
thereto, it shall be authorized to order such violation to 
cease and to take such steps necessary to enforce such an 
order. The said order shall state the items which are in 
violation and shall provide a reasonable specified time 
within which the -violation must cease. The person 
responsible shall make the corrections necessary to com­
ply with the requirements of this chapter, or rule or 
regulation promulgated pursuant thereto, within the time 
specified in the order. Nothing in this subsection shall be 
deemed to prevent the commission or the attorney 
general from prosecuting any violation c f this chapter, or 
any permit, order or rule or regulation promulgated 
pursuant thereto, notwithstanding that such violation is 
corrected in accordance with any order.

,. ____  DELAWARE
§6163. Cease and desist order V 

The Secretary shall have the power to issue an order to 
any person violating any rule, or regulation, or permit 
condition, or lease condition, or provision of this j
Chapter, to cease and desist from such violation. Any 
cease and desist order issued pursuant to this section shall !
expire (1) after 30 days of its issuance, or (2) upon 
withrlmwnl of said order bv.thc Secretary, or (3) when 
the order L superseded by an injunction, whichever oc­
curs first.

COLORADO
2 5 -8 -6 0 5 .  C ease and desist" orders. I f  

the division determ ines, with or w ithout 
hearing, that a violation o f  any provision 
o f  this article or o f  any order, perm it, or  
control regulation issued or prom ulgated  
under authority o f  this article exists, the 
divisicti m ay issue a  cease and desist or­
der. Such  order shall set forth the provi­
sion alleged to be violuted, the facts a l­
leged to constitute the violation, and the  
tim e by which the acts or practices com ­
plained o f  must be terminated.



*  ENVIRONMENTAl AUDITING: DEVELOPING A
* .. “PREVENTIVE MEDICINE” APPROACH TO

ENVIRONMENTAL COMPLIANCE

Courtney M. Price* and Allen J. Danzig**

I . I n t r o d u c t i o n

Achieving and maintaining compliance with the nation’s environ­
mental laws and regulations is a primary goal o f federal and state regula­
tory agencies. A s environmental regulation has matured, the emphasis 
has expanded from initial compliance to continuous compliance. Recent 
major environmental incidents have demonstrated the critical need for 
companies to reassess their environmental programs1 and for regulatory 
agencies to develop new compliance approaches. In developing compli- 

. ance strategies under the environmental statutes, the United States Envi- 
iV ronmcntal Protection Agency (EPA) has found that traditional 
• administrative and judicial enforcement efforts are not always sufficient 

to achieve a high level o f compliance from ail regulated entities, includ­
ing industry, municipalities and federally-owned facilities. This has be­
come particularly apparent under the environmental programs which  
regulate hazardous wastes and toxic substances. To address this issue, 
EPA has explored the concept o f environmental auditing2 as an innova-

:t,r._____________________________________________
• Partner, Rivkin, Radler, Dunne & Bayh. Washington, D.C. L.A . 1963, University o f  

Alabama; J.D. 1975, University o f Southern California Law Center. Ms. Price was formerly 
the Assistant Administrator for Enforcement and Compliance Monitoring, United States En­
vironmental Protection Agency.

** Special Assistant to the Assistant Administrator for Enforcement and Compliance 
Monitoring, United States Environmental Protection Agency; B.A. 1977, University o f Penn­
sylvania; J.D. 1980, Rutgers Law School.

The views expressed in this article are the personal views of the authors. No official sup­
port or endorsement by the United States Environmental Protection Agency is intended or 
implied.

1. See Mays, Environmental Audits: A New Enforcement Tool, EPA JO U RN A L, June 
1985, at 27.

2, Several books have been written to assist corporations in developing environmental 
mdii programs. See e.g., H . B l a k e s l e e  & T . G r a b o w s k i ,  A  P r a c t i c a l  G u i d e  t o  P l a n t  
E n v i r o n m e n t a l  A u d i t s  (1985); J. G r e e n o ,  G . H e d s t r o m  & ,M .. D i B e r t o ,  E n v i r o n ­
m e n t a l  A u d i t i n g — F u n d a m e n t a l s  a n d  T e c h n i q u e s  (1985); L. H a r r i s o n ,  T h e  M c -  
G r a w  H i l l  E n v i r o n m e n t a l  A u d i t i n g  H a n d b o o k  (1984); T . T r u i t t ,  D . B e r z .  D .  
W e in b e r g , J .B . M o l l o y ,  G. G o l d m a n ,  G . P r i c e  & B. F l o r e n c e .  E n v i r o n m e n t a l  A u ­
d i t  H a n d b o o k — B a s i c  P r i n c i p l e s  o f  E n v i r o n m e n t a l  C o m p l ia n c e  A u d i t i n g  (2d ed. 
1983).
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tive approach to promote increased compliance by the regulated 
community.

"Environmental auditing is a systematic, documented, periodic and 
objective review by regulated entities o f facility operations and practices 
related to meeting environmental requirements.”3 Auditing has been 
more broadly defined as "an independent appraisal of a corporation’s en­
vironmental control systems and its environmental assets and liabilities 
to enable management to make rational decisions relating to environmen­
tal matters.’’4 Audits can be used to "verify compliance with environ­
mental requirements; evaluate the effectiveness o f environmental 
management systems already in place; or assess risks from regulated and 
unregulated material and practices.”5 Auditing may also be viewed as a 
quality assurance check by “verifying that management practices are in 
place, functioning and adequate.”6

Many corporate auditing programs, which began as a check on com­
pliance status, have evolved into a m ort comprehensive audit o f environ­
mental management control systems to assess environmental risks.7 For 
example, in reviewing a corporate management system for 
polychlorinated biphenyls (PC Bs),8 an audit may analyze the system and 
procedures for handling, storing, marking, cleaning up spills, inspecting, 
record keeping and annual inventorying. The audit could also look for 
risks not yet identified.

Audits should not be confused with the compliance monitoring ac­
tivities required by environmental laws, regulations or permits. Audit 
programs do not replace the inspection programs o f regulatory agencies;9 
they evaluate direct compliance activities, such as obtaining permits, in­
stalling controls, monitoring compliance, reporting violations and keep­
ing records.10

This Article will describe E PA ’s efforts to encourage environmental 
auditing by regulated entities. First, it discusses the evolution of govem-

3. U.S. Envtl. Protection Agency, Interim Environmental Auditing Policy Statement, 50 
Fed. Reg. 46,504 (1985).

4. Reed. Environmental Audits and Confidentiality: Can What You Know Hurt You as 
Much as What You Don't Know?, 13 E n v t l .  L. R e p . ( E n v t l .  L. I n s t . )  10,303 (O ct. 1983).

5. Interim Environmental Auditing Policy Statement, supra note 3, at 46,504.
6. Id.
7. A r t h u r  D. L i t t l e ,  I n c . ,  C u r r e n t  P r a c t i c e s  in  E n v i r o n m e n t a l  a u d i t i n g ,  

R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A c e n c y  1-2 (1984).
8. Polychlorinated biphenyls are defined as "any chemical substance that is limited to the 

biphenyl molecule that has been chlorinated to varying degrees or any combination of sub­
stances which contains such substance." 40 C.F.R. § 761.3 (1985).

9. See Interim Environmental Auditing Policy Statement, supra note 3. at 46,504.
10. Id.
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jnent and corporate interest in environmental auditing, including the 
benefits gained by firms which have instituted auditing programs. The 
Article then discusses EPA efforts to promote environmental auditing 
through publication o f  the Agency’s Interim Environmental Auditing 
policy Statement11 and the Agency’s negotiation o f environmental audit­
ing provisions in enforcement case settlement agreements. Finally, the 
Article discusses the major settlement agreements which contain envi­
ronmental auditing provisions, and concludes with some recommenda­
tions on the appropriate use of environmental auditing in achieving 
EPA’s goal o f continuous compliance.

II. E v o l u t i o n  o f  C o r p o r a t e  E n v i r o n m e n t a l  

A u d i t i n g  P r o g r a m s

Environmental auditing programs were developed for sound busi­
ness reasons, primarily to assist regulated entities12 in evaluating compli­
ance and in managing existing and potential pollution control problems, 
rather than merely reacting to environmental crises.13 Much o f the im­
petus for auditing programs has com e from a number o f recent cases in 
which the release o f chemicals in the environment has caused and con­
tinue to cause businesses to incur major costs.14 A  highly toxic cloud of 
methyl isocyanate released from the Union Carbide plant in Bhopal, In­
dia, which claimed about 2000 lives and 200,000 injuries and led to dam­
age claims o f billions o f dollars, is the most dramatic example o f a 
situation which has caused some companies to reassess their environmen­
tal and safety problems.15 Auditing programs also evolved, in part, from 
Securities and Exchange Commission (SEC) enforcement case settle­
ments, which required environmental auditing.16 A s a result o f these 
developments, several hundred major corporations in the country have 
voluntarily developed environmental audit programs.17 Realizing that 
they need to encourage a higher level o f corporate attention to environ­

11. Interim Environmental Auditing Policy Statement, supra note 3, at 46.504.
12. Regulated entities include private firms and public agencies with Facilities subject to 

environmental regulation. Public agencies include federal, state or local agencies, and special 
purpose organizations such as regional sewage commissions. Id. at 46,504 n .l.

13. Id. at 46.504.
14. Mays, supra note 1, at 27. ‘
15. Id. See also Hall, Environmental Audits—A Corporate Response To Bliopal, E n v t l .  

Forum . Aug. 1985. at 36.
16. .See In re Occidental Petrolcun Corp.. [1980 Transfer Finder] F e d .  S e c .  L. R ep . 

(CCH) FT 82,622, 83,356 o.34 (1980): In re United States Steel Corp.. (1979-1980 Transfer 
Binder] F e d . S e c .  L. R e p . (CCH) «i 82.319 (1979); SEC v. Allied Chem. Corp., No. 77-0373 
(D.D.C. 1977). See also Reed, supra note 4. at 10,303-04.

17. Address by Francis Phillips, Deputy Regional ■Xdministrator, U.S. Envtl. Protection



1192 LOYOLA OF LOS ANGELES LAW  R E V IE W [Vol. 19.1189

mental compliance, the federal government and state regulatory agencies 
have also taken a strong interest in auditing.

The benefits of environmental auditing are tangible and significant.'8 
First, firms face potential civil and criminal liability under state environ­
mental laws and the environmental statutes administered by EPA, such 
as: the Clean Air A ct,19 the C  ’an Water A ct,20 the Resource Conserva­
tion and Recovery Act (R C R A ),21 the Comprehensive Environmental 
Response, Compensation, and Liability Act o f 1980 (CERCLA)22 and 
the Toxic Substances Control A--t (TSCA).23 The new EPA Policy on 
Civil Penalties, issued February 16, 1984, directs that penalties must, at a 
minimum, reflect the econom ic benefit or savings o f delayed compliance,

Agency, Region VI. at the Government Institutes, Inc. Environmental Auditing Course (Apr.
18, 1985).

18. See generally A r t h u r  D. L i t t l e ,  I n c .,  B e n e f i t s  o f  E n v i r o n m e n t a l  A u d i t in g ,  
R e p o r t  t o  U .S . E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  (Dec. 1984) [h ereinafter  B e n e f i t s  
o f  E n v i r o n m e n t a l  A u d i t i n g ) ;  J. G r e e n o ,  G . H e d s t r o m  & M . D i B e r t o ,  supra note 2, 
a t 11-21; L. H a r r i s o n ,  supra n o te  2 , a t 1-9 to  1-21.

19. 42 U.S.C. §§ 7401-7642 (1982). Clean Air Act § 113(b) provides up to $25,000 civil 
penalties per day of violation. CAA § 113(b), 42 U.S.C. § 7413(b). Section 113(c) provides 
criminal penalties o f S25.000 and jail terms of up to one year for certain knowing violations. 
Id. § 113(c), 42 U.S.C. § 7413(c).

20. 33 U.S.C. §§ 1251-1376 (1982) (minor subsequent amendments have been enacted). 
Section 309(b) o f the Clean Water Act provides up to S 10,000 civil penalties per day of viola­
tion, including a permit limitation or condition. CWA § 309(b), 33 U.S.C. § 1319(b) (1982). 
Section 309(c) provides criminal penalties o f S25.000 and jail In ms o f  up to one year for 
certain knowing violations. Id. § 309(c), 33 U.S.C. § 1319(c) (1982).

21. 42 U.S.C. §§ 6901-6987 (1982). RCRA provides a comprehensive program for the 
cradle-to-grave management o f  hazardous wastes. This program covers generators, RCRA 
§ 3002.42 U.S.C. § 6922 (1982), and transporters, id. § 3003, 42 U.S.C. § 6923 (1982), as well 
as facilities which treat, store or dispose o f hazardous waste. Id. § 3004, 42 U.S.C. § 6924 
(1982). RCRA provides for civil penalties o f up to $25,000 per day. Id. § 3008(g), 42 U.S.C. 
§ 6928(g). RCRA criminal penalties include

knowingly transporting any hazardous waste to a facility that docs not have a permit; 
knowingly treating, storing, or disposing of any hazardous waste without a permit or 
in violation o f any material condition o f a permit; knowingly making any false mate­
rial statement in any document filed, maintained, or used to comply with RCRA; 
and. for any person who has handled or is handling any hazardous waste, knowingly 
destroying, altering, or concealing any record required by regulations to be 
maintained.

Id. § 3008(d), 42 U.S.C. § 6928(d) (1982).
22. 42 U.S.C. §§ 9601-9657 (I9S2). CERCLA creates a fund for cleaning up abandoned 

hazardous waste sites and imposes strict joint and several liability on persons who arrange for 
treatment or disposal, or who arranged with a transporter for transportation for treatment or 
disposal o f  hazardous substances at such facilities. CERCLA §§ 106-107, 42 U.S.C. §§ 9606- 
9607 (19S2).

23. Section 16(a)(1) o f TSCA provides for civil penalties o f up to S25.000 per day of viola­
tion of the Act. TSCA § 16(a)(1), 15 U.S.C. § 2615(a)(1) (1982). Section 16(b) provides for 
criminal penalties o f  S25.000 per day of violation, or imprisonment for up to oue year, for 
knowing oi willful violations. Id. § 16(b). 15 U.S.C. § 2615(b).
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aS well as the seriousness or gravity o f the violation.*4 Violators also face 
potential environmental liability for violations o f certain SEC disclosure 
requirement5,25 and tort liability arising from personal injury, property 
damage or toxic tort claim s.26 Indeed, environmental audits may be re­
quired in order for a firm to obtain pollution liability insurance.27

Audits may be needed especially where a company wants to 
purchase, sell, lease or modify facilities. The company must be aware of 
any real or potential liabilities associated with the transaction to ensure 
that undisclosed liabilities will not com e back to afiect future opera­
tions.28 The audit will also assist facility managers in understanding and 
interpreting regulatory requirements and potential liabilities.29 Thus, an 
environmental audit provides corporate management with assurance that 
potential problems have been addressed before serious accidents, govern­
ment enforcement or private lawsuits may result.30

Second, firms can save money by assessing potential environmental 
violations and risks as well as by making capital spending decisions to 
correct violations, to reduce risks and to maintain proper operation of 
treatment systems.31 For example, a firm may realize cost savings 
through process changes which reduce the amount o f raw materials 
needed and which result in less pollution at the end o f  the manufacturing 
process.32 Thus, when a corporation must obtain a new National Pollu­
tant Discharge Elimination System (N P D E S) permit, it may choose to 
review not just the basis for the permit, but the entire manufacturing 
process to determine if cost-effective changes may be needed.33 A  com-

24. See infra noles 98-106 and accompanying text for a discussion of the Policy on Civil 
Penalties.

25. See Securities and Exchange Act o f 1934, 15 U.S.C. §§ 78a-78kk (1982). SEC regula­
tions require all publicly held companies to disclose the effects o f compliance with, and legal
proceedings under, federal and state law through public filings to the SEC. Regulation S-K. 
Item I01(c)(n(xii), 17 C.F.R. § 229 .10l(c)( 1 Kxh) (1985); Instruction 5 to Item 103, 17C .F.R . 
§ 299.103 (1985). Significant misstatements or omissions could result in criminal or civil lia­
bility under the federal securities laws. See L. H a r r i s o n ,  supra note 2, at 2-109 to 2-119.

26 . See ..rrett, Compensating Victims o f  Toxic Substances: Issues Concerning Proposed 
Legislation. 13 E n v t l .  L. R ep . ( E n v t l .  L. I n s t . )  10 ,172  (June 1983).

27. H. B l a k e s l e e  & T. G r a b o w s k i .  supra note 2. at 5-6.
28. J. G r e e n o ,  G. H e d s t r o m  & M. D i B e r t o ,  supra note 2, at 13.
29. Id. at 14. See also L. H a r r i s o n ,  supra note 2, at 29.
30. See J. G r e e n g ,  G. H e d s t r o m  & M. D i B e r t o ,  supra note 2, at 13-14.
31. B e n e f i t s  o f  E n v i r o n m e n t a l  A u d i t i n g ,  supra note 18, at 6-8, 11-14; Friedman, 

Managing and Resolving Corporate Environmental Issues, E n v t l .  F o r u m , Feb. 1985, at 28- 
31.

32. Friedman, supra note 31, at-31.
33. Id.
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pany may also effect such savings by implementing similar changes at 
other company plants.

Third, an environmental auditing program can result in an im­
proved relationship between a firm, regulatory agencies and the public, 
particularly where audit-discovered violations are identified and cor­
rected within a relatively short period.34 Further, EPA generally bases 
its enforcement priorities on industries with significant compliance 
problems.35 Also, in developing an appropriate enforcement response to 
particular violations, EPA may give some consideration to expeditious, 
good faith efforts to achieve com pliance.36

Finally, regulatory agencies such as EPA obtain significant benefits 
from environmental auditing programs. These benefits include better as­
surances o f compliance from regulated entities, more efficient use of gov­
ernment inspection and enforcement resources, improved cooperation 
with companies, better compliance information and useful information 
about audit systems.37 Thus, environmental auditing can significantly 
complement the government’s efforts to achieve continuous compliance.

While the benefits o f auditing programs are significant, regulated en­
tities have perceived some risks in developing such programs. Audit re­
ports may generate information on violations o f a pollution control 
statute which may not be otherwise discovered by a regulatory agency 
during its normal compliance monitoring activities. Such information 
could form the basis for an EPA or state enforcement action.38 An audit 
report can also create potential criminal liability where the government 
can establish that corporate officials knew o f violations.39 Finally, the 
environmental statutes authorize private citizens to sue violators through 
“citizen suit” provisions.40 O f course, a well-run audit program should 
expeditiously correct identified violations and other potential liabilities.

34 . See H. B l a k e s l e e  & T. G r a o o w s k i ,  supra n o te  2 , at 5; M. W e is s .  I s s u e s  o f  C o n f i ­
d e n t i a l i t y  a n d  D i s c l o s u r e  in  E n v i r o n m e n t a l  A u d i t i n g .  R e p o r t  t o  U .S . E n v ir o n ­
m e n t a l  P r o t e c t i o n  A g e n c y  2  (1 9 8 4 ) .

35. See generally O f f i c e  o f  t h e  A d m 'r ,  U.S. E n v t l .  P r o t e c t i o n  A g e n c y ,  A g e n c y  
O p e r a t i n g  G u i d a n c e ,  FY 1986-1987, at 1-2 (discussing the FPA Priority List for Fiscal 
Year 1986-1987).

36 . See U .S . E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y ,  A  F r a m e w o r k  f o r  S t a t u t e -  
S p e c i f i c  A p p r o a c h e s  t o  P e n a l t y  A s s e s s m e n t s — I m p le m e n t in g  E P A 's  P o l i c y  o n  
C i v i l  P e n a l t i e s  19-20 (1 9 8 4 ) (h ere in a fter  c ited  a s I m p le m e n t in g  E P A 's  P o l i c y  o n  C i v i l  

P e n a l t i e s ] .
37. B e n e f i t s  o f  E n v i r o n m e n t a l  A u d i t i n g ,  supra note 18. at I.
38 . See R eed , supra’TTDte 4 , at 10,304.
39. Id.
40. See. e.g., RCRA i) 7002. 42 U.S.C. § 6972 (1982). See also Miller, Private Enforcement 

o f  Federal Pollution Control L a o s, pt. I, 13 E n v t l .  L. R ep . ( E n v t l .  L. I n s t . )  10.309 (Oct. 
1983).
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There are also risks from the private sector. The audit report may 
contain trade secrets about the company’s production process.41 Thus, 
firms may attempt to limit governmental access to such reports, particu­
larly if they contain information not required to be reported under one of 
the environmental statutes.

To address these concerns, well-informed counsel can assist in struc­
turing an audit system to protect particularly sensitive information 
through application o f the attorney-client privilege and other exceptions 
to the discovery ru les42 Further, in developing an approach to en­
courage the growth of environmental auditing, EPA has sought to recog­
nize the legitimate concerns o f regulated entities while preserving its 
enforcement prerogatives.

III. D e v e l o p m e n t  o f  EPA E n v i r o n m e n t a l  A u d i t i n g  P o l i c y

EPA ’s interest in environmental auditing evolved from recognition 
of mutual gains to be derived by the regulated community and the federal 
government. In view o f  recent environmental calamities and the in­
creased complexity of environmental regulation, EPA  has sought to en­
courage a higher level o f corporate consciousness regarding compliance 
with environmental laws.43 However, the Agency does not have suffi­
cient resources to enforce these laws against all regulated entities who are 
in violation, and must consider innovative approaches to make com pli­
ance and enforcement programs more efficient. EPA has attempted to 
preserve its enforcement options while providing sufficient flexibility to 
give regulated entities an incentive to conduct audits.44 Thus, the 
Agency has addressed concern^' about’ A gency access'to and use o f audit 
reports in enforcement actions, as well as the concern for flexibility in 
corporate design and manar k*ment o f auditing programs.

In developing a policy on environmental auditing, EPA originally 
considered mandatory auditing programs requiring firms to hire external 
auditors to certify compliance with permits and other requirements. 
However, the Agency rejected this concept.45 Regulated entities have 
strongly objected to using audits as an additional regulatory program or 
requirement.46 EPA subsequently considered less structured methods to

41. Reed, supra note 4. at 10.304.
42. See id  at 10.308.
43. See Mays, supra note 1, at 27.
44. Id
45. For a discussion o f the evolution of EPA policymaking in environmental auditing, see 

L. H a r r i s o n ,  supra note 2, at 5-3 to 5-21.
46. See O f f i c e  o f  P o l i c y ,  P l a n n i n g  & E v a l u a t i o n .  U.S. E n v t l .  P r o t e c t i o n

•Tig
'T r
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encourage achievement o f auditing goals, and encouraged auditing 
through participation in numerous auditing conferences, workshops and 
seminars sponsored by EPA, states, localities, trade associations and pro­
fessional organizations.47 E PA ’s policy work in this area culminated in 
November, 1985, with the publication o f the Interim Environmental A u­
diting Policy Statement.48

A. The Environm ental Auditing Policy Statement

1. Encouraging environmental auditing

The Environmental A uditing Policy Statem ent initially provides that: 
"It is EPA policy to encourage the use o f environmental auditing by reg­
ulated entities [including federal facilities] to help achieve and maintain 
compliance with environmental laws and regulations, as well as to help 
identify and correct unregulated environmental hazards.”49 W hile state 
and local regulatory agencies have independent jurisdiction over regu­
lated entities, EPA encourages states to adopt the Environmental A udit­
ing Policy S tatem ent and approach auditing in a consistent manner.50 
EPA also encourages regulated entities to adopt sound environmental 
management practices that improve environmental performance, includ­
ing programs that ensure the adequacy o f internal systems to achieve, 
maintain and monitor com pliance.51

The policy further states that EPA will not dictate or interfere with 
the environmental practices uf private or public organizations,52 and will 
not prescribe minimum requirements for audit programs. Nonetheless, 
to provide som e guidance to regulated entities which want to develop 
environmental audits, the policy outlines the common elements o f  effec­
tive audits:

(1) explicit management support for environmental auditing 
and commitment to follow-up on audit findings;

- (2) an environmental audit function independent o f audited 
activities;
(3) adequate team staffing and auditor training;

A g e n c y ,  P u i i l i c  C o m m e n t s  R e c e i v e d  o n  t h e  EPA I n t e r im  E n v i r o n m e n t a l  A u d i t ­
i n g  P o l i c y  S t a t e m e n t  (1 9 8 6 )  [h ere in a fter  c ited  as P u o l i c  C o m m e n t s ] .

47. Speech by James Edward. U.S. Envtl. Protection Agency. EPA's Environmental Au­
diting Outlook: Compliance jnd  Enforcement’s View, at the Edison Electric Institute (Sept. 
27. 1*984).

48. Interim Environmental Auditing Policy Statement, ittpra note I. at 46.505-08.
44. /,/. at 46.504.
50. U. at 46,506.
51. U  at 46.505.
52. Id.
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(4) explicit audit program objectives, including scope, re­
sources and frequency;
(5) a process which collects, analyzes, and interprets docu­
ments and information on compliance and management effec­
tiveness sufficient to achieve audit objectives;
(6) specific procedures to promptly prepare candid, clear and 
appropriate written reports on audit findings, corrective actions 
and schedules for implementation; and
(7) quality assurance procedures to assure that the environ­
mental audits are accurate and thorough.53

The policy emphasizes that ultimate responsibility for the environmental 
performance of the facility lies with top management, and that independ­
ent internal or third party auditors should conduct the audit.54 Corpo­
rate officials have agreed that top management support and responsibility 
for environmental decisions are critical to successful auditing 
programs.55

2. Agency requests for audit reports

Second, the policy addresses the extent to which EPA may make 
requests to obtain audit reports. The extent o f  Agency access to and use 
of audit information in enforcement has created the greatest concern 
among regulated entities.50 In addressing this issue, EPA has attempted 
to balance the use o f its broad authority to obtain compliance-related 
information with these concerns.

EPA can obtain audit generated information in several ways. The 
major environmental statutes authorize EPA to require extensive moni- 
toiing, recordkeeping and reporting schemes relating to compliance with 
these laws.57 Pursuant to this authority, EPA has promulgated regula-

. 53. I d  ai 46,507.
54. Id. ai 45,505.
55. See, e.g., Freedman. Organizing and Managing Effective Corporate Environmental Pro­

tection Programs, E n v t l .  F o r u m . May 1984. at 4041 . In describing the Occidental Petro­
leum Corporation's environmental management program. Mr. Freedman states: "Top 
corporate management now is strongly committed to and involved in the company's environ­
mental management programs, as perhaps best demonstrated by the Board of Directors' [sic] 
having taken the relatively unusual step of having established an Environment Committee 
composed o f board members." Id. at 41.

56. See generally P u b l i c  C o m m e n t s ,  supra note 46.
57. Sec, e.g., CWA § 308. 33 U.S.C. § 1318 (1682): CAA § 114, 42 U.S C. § 7414 (1982). 

In United States v. Tivian Laboratories. Inc.. 589 F.2d 49, 55 (1st Cir. 1978), cert, denied. 442 
U.S. 942 (1979), the court upheld EPA's broad authority to make information requests under 
these statutes.
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tions on monitoring, recordkeeping and governmental access.3® Thus, in­
formation which is generated by an audit containing required reporting 
data, such as a Clean Water Act discharge monitoring report, must be 
reported to E P A  or a state agency although it does not have to be re­
ported as part o f  the audit.59 In addition, EPA has authority to request 
production o f  audit files and reports where reasonably related to author­
ized investigations under several statutory provisions, even if the infor­
mation is not iequired to be reported.60 The Agency can obtain access to 
information that is relevant to an authorized enforcement investigation, 
including information used to prepare audits and the audit reports them­
selves.61 Finally, audit reports could be obtained by governmental or pri­
vate parties th .ough  discovery in civil litigation.62

Recognizing that routine Agency requests may have some inhibiting 
effect on auditing programs, the policy statement provides that “ EPA  
will not routinely request environmental audit reports."63 At the same 
time, EPA maintains its authority to request and receive information in 
audit repons under the various environmental statutes.64 EPA m ay re­
quire such reports where consent decrees contain audit provisions with 
reporting requirements, where a com pany’s management practices are 
raised as a defense, or where state o f  mind is a relevant element o f  in­
quiry.65 Importantly, the policy recognizes that regulated entities have 
continuing obligations to monitor, record or report information required 
under environmental statutes, regulations or permits, and that E P A  has 
access to that information.66

Industry com mentators on the Environmental Auditing Policy S ta te­
m ent felt that E P A  did not go far enough to limit its policy on access to 
audit reports. They also felt that access should be limited to bad faith 
efforts to conceal evidence o f  violations or criminal investigations.67

58. See. e.g., Clean \yater Act— National Pollutant Discharge Elimination System  
(NPDES) regulations, 40  C.F.R. § 122 (1985).

59. See E n v t l .  L. I n s t . .  E n v i r o n m e n t a l  A u d i t  I s s u e  P a p e r :  D u t i e s  t o  R e p o r t  
o r  D i s c l o s e  I n f o r m a t i o n  o n  t h e  E n v i r o n m e n t a l  A s p c c t 3  o f  B u s in e s s  A c t i v i t i e s ,  
R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  4 (1985).

.60. Id.
61. See Mobil Oil Corp. v. EPA, 13 E n v t l .  L. R e p . ( E n v t l .  L. I n s t .)  20,635 (N .D . 111. 

1982), a/)'d. 716 F.2d 1187 (7lh Cir. 1983); Public Scrv. Co. v. EPA, 509 F. Supp. 720 (S.D. 
Ind. 1981), ujrd, 682 F.2d 626 (7th Cir. 1982), cert, denied. 459 U.S. 1127 (I9S3).

62. See Reed, ju /v a  note 4, at 10,305.
63. Interim Environmental Auditing Policy Statement, supra note 3. at 46.505 (emphasis 

in original).
64. Id.
65. Id
66. Id.
67. See P unn c C o m m e n t s . -supra note 46, comments o f G PU  Service Corp.
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EPA rejecled this line-drawing since many Agency legal officials felt that 
such a limited set o f  circumstances could appear to offer a defense to 
those unwilling to provide required or requested information, and thus 
limit circumstances where EPA would request audit reports.

Nonetheless, with counsel’s assistance to set up an audit system, reg­
ulated entities can take certain steps to protect audit generated informa­
tion. While the Federal Rules o f Civil Procedure would generally favor 
disclosure of audit inform ation/8 a company may attempt to demon­
strate that one o f the exceptions to the discovery rules applies.69 These 
include the attorney-client privilege,70 the work product doctrine71 and 
the privilege for self-evaluative documents.72 However, it may not be 
practical to bring the entire audit process within one o f  these exceptions 
given the regulated entity's interest in developing corporate-wide support 
and technical expertise for an audit program.

3. EPA enforcement response to environmental auditing

Next, the Environmental Auditing Policy S tatem ent addresses the 
impact o f environmental audit programs on EPA enforcement response. 
T he Agency examined the extent to which it could reduce the potential 
disincentives for auditing consistent with maintenance o f a strong en­

68. Fe d . It. Civ. P. 26(b)(1) slates:
Parties may obtain discovery regarding any mailer, nol privileged, which is relevant 
to  the subject matter involved in the pending action, whether it relates to the claim or 
defense o f the party . . . .  It is not ground for objection that the information sought 
will be inadmissible at the trial if the information sought appears reasonably calcu­
lated to lead to the discovery of admissible evidence.

69. For a discussion on protecting the confidentiality of environmental audits, sec L. H a r ­
r i s o n .  supra note 2, at 4-3 to 4-15; Reed, supra note 4, at 10,305-07.

7 0 . T o  d em o n stra te  th e  a tto rn ey -c lien t priv ilege, the fo llow in g  e le m e n ts  m u st be present: 
(1 )  th e  co m m u n ica tio n  a t issu e  m ust h a v e  been m ad e as part o f  lega l a d v ic e  g iv en  by  an attor­
ney: ( 2 )  th e  c o m m u n ica tio n  m u st be b etw een  attorn ey  and client: a n d  (3 ) th e  c o m m u n ica iio n  
m u st be treated  in  a con fid en tia l m an ner. T h e  priv ilege can  be w a iv ed  th ro u g h  vo lu n tary  
d is c lo su re  by th e h o ld er  o f  th e p riv ilege. M c C o r m ic k  o n  E v i d e n c e  §§ 8 7 -9 7  (E . C leary  3d  
ed . 1984).

71. The work product doctrine applies to documents, notes and other tangible things pre­
pared in anticipation o f  litigation. The protection is generally lifted if the party seeking discov­
ery has substantial need of the materials in the preparation of his case and is unable withoul 
undue hardship to obtain the substantial equivalent by other means. See F ed . R. C iv ,  P, 
26(b)(3). An attorney's mental impressions, conclusions, opinions oi* legal theories may be 
protected whether or nol a showing is made. See Upjohn Co. v. United States, 449 U.S. 383 
(1981).

72. The Self-fivaluation privilege may be established by showing: (I) an internal review 
process serves an important public interest; (2) disclosure would cut olT candid reviews: and
(3) preparation of the reviews is for internal use only. See Reed, supra note 4, at 10,306. 
However, courts have been unwilling to apply the privilege to prevent disclosure to a govern­
ment agency. See Federal Trade Comm'n v. TRW. Inc., 628 F.2d 207. 210 (D .C. Cir. 1980).
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forcement program.73 In other words, where a violator institutes an en- 
vironmental auditing program, should the government reduce its 
compliance monitoring or reduce enforcement responses to violations 
that are either alleged in an enforcement action or discovered by an 
audit?

A s with EPA access to audit reports, the appropriate EPA enforce­
ment response to environmental auditing does not present die Agency 
with significant legal constraints. The environmental statutes and case 
law generally allow EPA flexibility in developing enforcement responses 
to environmental violations. Several courts have held that the duty to 
find a violation is not mandatory.74 W here EPA makes a finding that a 
violation exists, EFA generally must take some type o f formal enforce­
ment action (i.e., either administrative or judicial) under the Clean Water 
A ct,75 under the Clean Air A ct76 or under RC R A .77 A ll statutes author­
ize EPA to choose the type o f formal enforcement response.78 In addi­
tion, while the environmental statutes provide EPA  with authority to 
obtain substantial penalties,79 the law does not mandate that EPA obtain 
a certain level o f penalty or other relief in an enforcement case.80

The Environmental Auditing Policy S tatem ent provides that “EPA 
will not promise to forgo inspections, reduce enforcement responses, or 
offer other such incentives in exchange for implementation of environ­
mental auditing or other sound environmental practice.”81 While audits 
may complement inspections, they do not provide a substitute for regula­
tory oversight.82 However, the Agency recognizes that, in setting inspec-

73. See E n v t l .  L. I n s t . ,  E n v i r o n m e n t a l  A u d i t  I s s u e  P a p e r :  E n f o r c e m e n t  R e ­
s p o n s e ,  R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  4 (I'”'") [hereinafter cited 
as E n f o r c e m e n t  R e s p o n s e ] .

74. Sierra Club v. Train, 557 F.2d 485 (5th Cir. 1977); Caldwell v. Gurley Ref. Co.. 533 F. 
Supp. 252 (E.D. Ark. I9S2). Contra South Carolina Wildlife Fed'n v. Alexander, 457 F. Supp.

• 118 (D.S.C. 1978). i ‘
75. See South Carolina Wildlife Fed’n v. Alexander. 457 F. Supp. 118. 131 (D.S.C. 1978); 

People ex ret. Scott v. Holfman, 425 F. Supp. 71, 77 (S.D. III. 1977). But see Sierra Club v. 
Train, 557 F.2d 485, 490 (5th Cir. 1977).

76. See Council o f Commuter Orgs. v. Metropolitan Transit Auth., 683 F.2d 663 (2d Cir. 
1982); Luckie v. Gorsueh. 13 E n v t l .  L. Rep. ( E n v t l .  L. I n s t . )  20.400 (D. Ariz. 1983); 
Conoco, Inc. v. Gardebring. 503 F. Supp. 49. 51 (N .D . III. 1980). Contra Kentucky ex ret. 
Hancock v. Ruckelshaus. 497 F.2d 1172. 1177 (6ih Cir. 1974), a t f d  on oilier grounds sub nom., 
Hancock v. Train. 426 U.S. 1 f>7 (1976); New England Legal Found, v. Costle, 475 F. Supp. 
425. 436 (D . Conn. J979), aj)'d  in pan, revd  in part, 632 F.2d 936 (2d Cir. 1980).

77. See Luckie v. Gorsueh. 13 E n v t i . .  L. R i p. ( E n v t l .  L. I n s t . )  20.400 (D. Ariz. 1983).
78. See ENFORcr.MF.Nr R e s p o n s e ,  supra note 73, at 9-10.
79. See supra notes 19-23.
80. See E n f o r c e m e n t  R e s p o n s e ,  supra note 73. at 9-10.
81. Interim Environmental Audnine Policy Statement, supra note 3. at 46.505.
82. Id.



\  tion priorities, “facilities with a guod compliance history may be subject 
**• to fewer inspections."83

• Similarly, EPA states that it will not reduce its enforcement re­
sponses or offer other incentives in exchange for auditing.84 However, 
the Agency explains that, in developing a particular enforcement re­
sponse to violations, “EPA policy is to take into account, on a case-by- 
case basis, the honest and genuine efforts o f regulated entities to avoid 
and promptly correct environmental problems.”85 Reasonable efTorts to 
avoid noncompliance, expeditious correction o f environmental problems 
discovered through audits or other means, and implementation o f meas­
ures that will prevent the recurrence o f these problems may be consid­
ered by EPA as honest and genuine efforts to assure compliance.80

Industry commentators on the Environmental A uditing Policy S tate­
ment have sought a more definitive statement on the use o f  discretion in 
levying penalties where an auditing program exists.87 W hile EPA Joes 
not provide such a statement, it has provided additional guidance on en­
forcement response in related policy statements and has agreed to use 
some enforcement discretion in negotiating consent decrees with audit 
provisions.88 j

The Agencywide Compliance and Enforcement S tra tegy89 directs 
EPA to select enforcement responses on a case-by-case basis after consid­
ering: (1) the gravity o f the violation in terms o f environmental impact 
and effect on E PA ’s ability to carry out its programs; (2) the reasons why 
the violation occurred; and (3) the nature o f the violator, including its 
compliance record and the economic benefit it gained as a result o f the 
violation.90 Many EPA program-specific enforcement policies further set 
enforcement priorities for certain categories o f  violations.91 For exam­
ple, under the RCRA Enforcement Response Policy, a primary enforce­
ment priority is all Class I groundwater violations.92 Further, EPA  
policy sets categories o f violations for which cash penalties must be

£  June 1986] ENVIRONMENTAL LAW  SYMPOSIUM  17.01

83. Id.
84. Id.
85. Id.
86. Id. at 46.505-06.
87. See P u d l i c  C o m m e n t s ,  supra note 4b. comments o f GPU Service Corp.
88. For a discussion of environmental audit provisions in EPA consent decrees, see infra 

notes 104-20 and accompanying text. 1
89. E n v t l .  P r o t e c t i o n  A g e n c y .  A g e n c y w i d e  C o m p l ia n c e  a n d  E n f o r c e m e n t  

S t r a t e g y  a n d  S t r a t e g y  F r a m e w o r k  f o r  EPA C o m p l ia n c e  P r o g r a m s  (1984).
90. Id. at 25.
91. Sec, e.g., E n v t l .  P r o t e c t i o n  A g e n c y ,  RCRA E n f o r c e m e n t  R e s p o n s e  P o l i c y  

6-14 (1984). .
92. Class 1 violations involve a release or threatened release o f hazardous wastes to the
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paid.93
EPA has also developed a policy establishing criteria for federal en­

forcement where initial enforcement o f an environmental statute has 
been delegated to the state.94 To generally avoid federal enforcement, 
states must take “ timely and appropriate” enforcement action.95 The 
policy requires initiation o f formal legal action by a state within a certain 
period o f time after detection (either through issuance of an administra­
tive order or civil referral), and sets criteria for selecting appropriate 
state enforcement responses.96 Program-specific policies have defined and 
implemented the “timely and appropriate” concept.97

Although it does not explicitly address auditing, EPA’s Policy on 
Civil Penalties98 also provides some guidance for calculating penalties in 
administrative and judicial enforcement actions where the violator agrees 
to perform an activity, such as an audit, as part o f a settlement. A t a 
minimum, the penalty must remove the econom ic benefit for failure to 
comply99 and obtain an additional amount to reflect the seriousness or 
gravity o f the viclarion.100 The gravity component of the penalty can be 
adjusted to reflect the following factors: (1) degree o f willfulness; (2) his­
tory o f noncomphance; (3) ability to pay; and (4) degree o f coopera­
tion.101 Statute-specific penalty policies also discuss these adjustment 
factors.102 Expeditious correction o f past compliance problems may re­
sult in some m itigation.103

Thus, a com pany’s willingness to set up an environmental auditing 
program as part o f a settlement, as well as expeditious correction o f new

en v iro n m en t, fa ilu re  io  a ssu re  gro u n d w a ter  p ro tec tion , proper p ost-c lo su re  care , or  d e liv ery  o f  
w a stes  to  a p erm itted  in ter im  sta tu s  fac ility . Id. at 11.

93 . E n f o r c e m e n t  R e s p o n s e ,  supra n o te  73 , a t 11-13.
94 . E n v t l . P r o t l j t i o n  A g e n c v . I m p l e m e n t i n g  t h e  S t a t e / F e d e r a l  Pa r t n e r s h ip  

in  E n f o r c e m e n t  A g r e e m e n t s  (1 9 8 4 ) .
95 . Id. at 11-14.'
96 . Id. at 11-12.
97 . F or  ex a m p le , th e  RCRA Enforcement Response Policy requires a d m in is tr  ,.ve action  

o r  case  referral for  cer ta in  c la ss  I v iu la tio n s w ith in  9 0  d a y s . RCRA E n f o r c e m e n t  R e s p o n s e  
P o l i c y ,  supra n o te  9 1 , at 6.

98 . E n v t l .  P r o t e c t i o n  A g e n c y ,  P o l i c y  o n  C i v i l  P e n a l t i e s  (1 9 8 4 ) [h ereinafter  
c ited  as P o l i c y  o n  C i v i l  P e n a l t i e s ) .  A co m p a n io n  EPA p o licy  d ocu m en t issu ed  o n  the  
sa m e day p rov id es  g u id a n ce  on  h o w  to  w rite  penalty  assessm en t gu id elines lor  a particu lar  
en v iro n m en ta l p rogram . See I m p l e m e n t i n g  EPA's P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra 
n o te  36. ___

Q9. I m p l e m e n t i n g  E P A 's  P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra note  36, at 2, 6 -14 .
100. Id. at 2 -3 . 4 -1 6 .
101. Id. at 16-24.

102. See. e.g., E n v t l .  P r o t e c t i o n  A g e n c y ,  F i n a l  RCRA C i v i l  P e n a l t y  P o l i c y  16- 
21 (I9 S 4 ).

103. I m p l e m e n t i n g  EPA's P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra n o ie  36 , at 21.
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audit-discovered violations, could show cooperation, potentially allowing 
partial mitigation o f the penalty am ount.104 Such an approach serves the 
Agency settlement goal o f swift resolution of environmental problems.105 
Of course, any adjustment may not reduce the penalty below an amount 
which is greater than the stated economic benefit by some nontrivial 
amount.10h

EPA consent decree guidance107 also recognizes that defendants 
may agree to take certain actions, above and beyond those necessary to 
meet statutory requirements, in order to offset a cash penalty, as long as 
this type of agreement is explicitly noted in the decree.108 A  well devel­
oped audit' system could produce additional environmental protection by 
going beyond current monitoring and reporting requirements.109

The TSCA Settlem ent with Conditions Policy 110 appears to allow for 
some type o f mitigation if the remedy includes an audit. This policy pro­
vides that EPA may agree to remit a portion o f the proposed civil penalty 
where the violator agrees to take extensive and specific remedial ac­
tions.111 The remedial actions may be related not only to the violations 
discovered by the Agency, but also to other current violations which 
have not yet been discovered,112 e.g., through an audit o f other company 
facilities where similar violations are suspected/

B. Audit Provisions as Rem edies in EPA Enforcement Actions

In addition to encouraging voluntary development o f auditing pro­
grams, EPA has begun to seek audit provisions as remedies in certain 
administrative and judicial enforcement actions. The idea o f using an 
enforcement action to negotiate an environmental audit is relatively 
new.113

Traditional EPA  settlement agreements have required correction o f  
specific violations and assessed penalties. Settlements typically include

104. See id. at 19. See also E n f o r c e m e n t  R e s p o n s e ,  supra n ote  73 . at 15.
105. I m p le m e n t in g  EPA’s P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra n o te  36 . a t 5 .
106. Id. at 5 ; 6 . _____________  - _ . . .  — -

, 107. E n v t l .  P r o t e c t i o n  A g e n c y ,  G u i d a n c e  f o r  D r a f t i n g  J u d i c i a l  C o n s e n t  D e -  
. c r e e s  (19S 3).
~ ios: yy.'afis;----------------------------------------------------------------------------------------- -

109. See E n v t l .  L. I n s t . ,  E n v i r o n m e n t a l  A u d i t i n g  I s s u e  P a p e r :  P r o v i s i o n  in  
C o n s e ?  ~ D e c r e e s ,  R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  (1 9 8 5 )  [h ere­
inafter c u e d  as P r o v i s i o n  in  C o n s e n t  D e c r e e s ) ,

1 10. TSCA Settlement with Conditions, in TSCA C o m p l i a n c e / E n f o r c e m e n t  G u i d a n c e  
M a n u a l  app. A  (1 9 8 4 ).
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the following provisions: (1) requiring compliance with applicable stat­
utes or regulations and committing the defendant to a particular reme­
dial course of action by a set date; (2) scheduling a timetable for 
achieving compliance which requires the greatest degree o f remedial ac­
tion as quickly as possible, including interim dates to allow for Agency 
monitoring of defendant’s progress; (3) monitoring, reporting and sam­
pling provisions; (4) requiring site entry and access and document re­
view; (5) assessing civil penalties for statutory violations; and
(6) assessing stipulated penalties for violating the consent decree.114 
These settlements may fail to address the lack o f a company policy en­
couraging continuing compliance with environmental laws and regula­
tions, as well as the absence o f procedures which would effectively

I implement such a policy.115
L EPA has broad authority to negotiate an audit provision in a con­

sent decree as part of its authority to require self-monitoring as a remedy 
for violators.116 EPA can obtain remedies not expressly authorized by 
statute or required under EPA regulations, where the decree’s terms do 
not violate the statute’s express prohibitions.117

While EPA consent decree guidance does not explicitly address pro­
visions for environmental audits, the guidance would support an audit as 
contributing to compliance with applicable statutes and regulations.118 
In addition, an audit system can establish a remedial course of action 
which strrngthens the compliance sections o f consent decrees by examin­
ing a firm’s compliance efforts on a continuing basis. Under this gui­
dance, where a firm has a long history o f repeated violations, EPA 
negotiators should consider including more stringent compliance moni­
toring provisions, particularly provisions requiring more frequent moni­
toring and testing by the source to ensure continued future 
com pliance.119 Additionally, while EPA enforcement policy encourages 
remedies which are closely related to the violations at issue, a more ex­
tensive management audit may be appropriate if  the violations are a re­
sult o f  poor oversight by management.120 The TSCA Settlem ent With

114. G u i d a n c e  f o r  D r a f t i n g  J u d i c i a l  C o n s e n t  D e c r e e s ,  supra n o ie  107, at 10-13, 
22-24 .

115. See Mays, supra n ote  1. at 27.

1 16. See. e.g.. CWA § 3 0 3 . 33 U.S.C. § 1318 (1032): CAA § 114. 42  U.S.C. § 7414 (1932). 
See also P r o v is io n  in  C o n s e n t  D e c r e e s ,  supra n ote  109. a t 4.

117. P r o v is io n  in  C o n s e n t  D e c r e e s . supra note 109, at 2. See United Slates v. Swili & 
Co.. 286 U.S. 106 (1932).

1 IS. See G u i d a n c e  f o r  D r a f t i n g  J u d i c i a l  C o n s e n t  D e c r e e s ,  supra n ote  107. at 10.

119. Id. at 14.

120. S \v  P r o v is io n  in  C o n s e n t  D e c r e e s ,  supra n o te  109, at 7.
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Conditions Policy also implicitly supports incorporation o f audit provi­
sions in consent decrees as a broader remedial action to address undis- 

. covered violations.121
The Environmental A udit Policy Statem ent states that EPA may 

propose auditing provisions in consent decrees and in other settlement 
negotiations where: (1) a systematic pattern o f violations can be attrib­
uted to the absence of, or poor functioning of, an environmental manage­
ment system; and (2) the type or nature o f violations points to the 
likelihood o f similar violations elsewhere in the facility or other facilities 
operated by the regulated entity .122 Audit provisions in consent decrees 
can be an efficient and effective use o f  EPA’s enforcement resources. Im ­
provements resulting from an audit could apply throughout a multi-facil­
ity company, and raise the level o f environmental compliance at all 
facilities.123 In proposing audits in appropriate settlements, EPA also 
expects to encourage other regulated entities to develop auditing 
programs.

IV. EPA U s e  o f  A u d i t i n g  i n  C o n s e n t  D e c r e e s

EPA has recently negotiated environmental audit provisions in sev­
eral settlement agreements. Most auditing provisions are contained in 
administrative settlement agreements under T SC A 124 and R C R A .I2S In 
TSCA cases, EPA has generally negotiated environmental audit provi­
sions for polychlorinated biphenyl (PCB) violations where EPA has sus­
pected similar violations at other company facilities which are not the 
subject o f  the immediate enforcement action.126 Under TSCA, for facili­
ties with PCBs, the regulated entities generally have no affirmative duty 
to obtain federal use permits, discharge permits or waste manifests,127 so 
a particular facility within a company may have little contact with the 
regulatory agency. Other company facilities also may not be familiar 
with TSCA requirements, and may have TSCA violations. In R CR A  
cases, EPA has negotiated audit provisions to address inadequate haz­
ardous waste management practices, including monitoring, reporting and

121. See TSCA Settlement with Conditions, supra note 110, at app. A-124.
122. Interim Environmental Auditing Policy Statement, supra note 3, at 46.506.
123. Sec Mays, supra note I. at 27.
124. 15 U.S.C. §§ 2601-2629 (I9S2). 1 '
125. 42 U.S.C. §§ 6901-69S7 (19S2).
126. Sec. e.g.. In re Owens-Coming Fiberglas Corp., No. TSCA-V-C-101 (EPA Reg. V 

June S. 1984) (Consent Agreement and Final Order).
127. In addition, unlike statutes which generally regulate individual facilities. TSCA fo­

cuses on the testing, pre-manufacturing clearance, and regulation and distribution o f individ­
ual toxic substances.
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records on the disposition o f PCB and PCD items at the facility.'37
The consent agreement and final order in Crompton assessed a civil 

penalty and required the company to take the following actions in a com ­
pliance audit: (1) certify to EPA that it had conducted an inventory o f  
PCBs, PCD items, heat transfer systems and hydraulic systems at each o f  
its twenty-eight facilities; (2) submit a written report for each facility 
specifying the location and quantity o f PCBs, PCB items, heat transfer 
systems and hydraulic systems at each o f its twenty-eight facilities; 
(3) describe the audit at each facility; and (4) within sixty days o f the 
effective date o f the consent decree, certify by a responsible corporate 
official that each facility is in compliance with PCB regulations, includ­
ing the basis upon which it would certify com pliance.138

Owers-Corning involved a similar PCB compliance audit for sixty- 
three facilities139 while the audit in In re Potlatch Corp. covered forty- 
eight company facilities.140 The compliance audits in EPA v. Chem-Se- 
curity Systems, In c .141 were limited to the facility at issue in the adminis­
trative enforcement actions, and required Chem-Security to conduct four 
quarterly TSCA (PCB) and RCRA compliance audits, and to send the 
audit reports to E P A .142

In In re Diam ond Sham rock Chemical Co.,143 EPA alleged that the 
company failed to notify EPA o f its intention to manufacture a chemical 
substance not on the TSCA inventory and used for commercial purposes 
an illegally manufactured substance.144 The consent agreement and order 
required the company to perform a TSCA compliance audit o f all o f  its 
forty-three facilities, to evaluate the TSCA compliance status facilities, 
and to report TSCA violations discovered at those facilities.145 In addi­
tion to reviewing PCB compliance, the audit required Diamond Sham­
rock to assess compliance with several other TSCA recordkeeping and

137. In re Crompton & Knowles. No. TSCA-PCB-S2-010S, at 3-4 (EPA Reg. II Sept. 17,
1985) (Consent Agreement and Final Order).

138. Id. at app. D.
139. In re Owcns-Corntng Fiberglas Corp., No. TSCA-V-C-101, app. at 6-7 (EPA Reg. V 

June 8. 1984) (Consent Agreement and Final Order).
140. In re Potlatch Corp.. No. TSCA-V-C-137, at 4 (EPA Reg. V Aug. 3, 1983) (Consent 

Agreement and Final Order).
141. EPA v. Chem-Security Sys„ Inc.. No. 1085-07-42-2615P (EPAJtcg. X Dec. 26. 1985) 

(Consent Agreement and Final Order).
142. Id. at 3-6.
143. Administrative Complaint. In re Diamond Shamrock Chern. Co., No. TSCA-S5-H-03 

(EPA Headquarters filed Mar. 13. 1985).
144. Id. at 1-7.
145. In re Diamond Shamrock Chcm. Co.. No. TSCA-35-11-03. Audit Agreement (EPA  

Headquarteis June 28, 1985) (Consent Agreement and Final Order).



1206 LOYOLA OF LOS ANGELES LAW  REVIEW  [Vol. 19:1189

recordkeeping requirements.128
Environmental audit provisions in consent decrees may be as broad 

or as narrow as the number, scope and severity o f a company’s violations 
seem to require.129 EPA has generally negotiated two types o f audit pro­
visions: compliance audits and management audits. Compliance audits 
have been used where EPA finds that violations discovered at a facility 
may be typical of violations at other company facilities,130 given the com ­
pany officials’ apparent lack of familiarity with regulatory requirements. 
In such cases, the companies have agreed to review the compliance status 
of all corporate facilities to ensure that similar violations do not exist, 
and to certify to EPA that all facilities are in compliance.131 Where a 
firm does not accurately certify compliance, and EPA subsequently dis­
covers violations at the certified facilities, EPA can proceed with a crimi­
nal enforcement action based on knowing and willful falsification o f  
reports.132

Management audits have been negotiated where EPA believed that 
a pattern o f violations resulted in large part from a lack of, or poor func­
tioning of, corporate environmental management or operational con­
trols.133 In developing such controls, a company may be required to go 
beyond a review of facility compliance status and examine its entire envi­
ronmental management policies, procedures, and organizational struc­
ture and programs affecting all company employees and operations.134

In re Owens-Coming Fiberglas Corp. 135 and In re Crompton & 
Knowles Corp. 136 involved TSCA administrative enforcement actions for 
PCB violations which resulted in settlement agreements involving com ­
pliance audit provisions. In Crompton , EPA alleged that the company 
failed to: (1) affix the required PCB warning label transformers; (2) in­
spect, record and report leaks to EPA; and (3) develop and maintain

I2S. See. e.g., In re Chemical Waste Management, Inc., Nos. RCRA-09-84-0037, TSCA-
09-84-0009 (EPA Reg. IX Nov. 7, 1983) (Consent Agreement and Final Order).

129. Mays, Environmental Audits: Addressing Root Causes, CllEM. W e e k , May 29,- 1985,
at 4. See also Mays, supra note 1, at 27.

130. See Mays, supra note 129, at 4.
131. See. e.g.. In re Owens-Corning Fiberglas Corp., No. TSCA-V-C-101, at 6-7 (EPA Reg.

V June 8, 1984) (Consent Agreement and Final Order).
132. See Reed, supra note 4. at 10.304.
133. Mays, supra note 1. at 27: Mays, supra note 129, at 4.
134. Mays, stjpra note 129, at 4.
135. Administrative Complaint. In re Owens-Coming Fiberclas Corp., No. TSCA-V-C-IOI 

(EPA Reg. V tiled Feb. 14. 1983).
136. Administrative Complaint. In rc Crompton i  Knowles Corp., No. TSCA-PC0-82-

OIOS (EPA Reg. II filed July 29, 1982).
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reporting requirements and to report all discovered TSCA violations to 
E PA .'46

In In re Union Carbide Corp.,u l  EPA alleged that Union Carbide 
manufactured and used for a commercial purpose a chemical substance 
without the required premanufacturing notice, and thus was not on the 
TSCA inventory in violation o f sections 5 and 15 o f T SC A .148 A s part of 
the settlement agreement, Union Carbide agreed to prepare over the fol­
lowing year: (1) an educational program designed to reemphasize 
premanufacturing notice compliance, which will be presented to a broad 
company audience; and (2) subsequent to the completion o f such educa­
tional program, implement a program o f not less than five test inputs to 
monitor responses for TSCA com pliance.149 Such a program will allow 
the corporation to assess the com pliance capability under actual business 
conditions by responding to artificially created violations.

EPA has negotiated management environmental audits in several 
other administrative settlements with Chemical Waste Management, Inc. 
(CWM). In In re Chemical Waste M anagem ent15lJ (Kettlcman Hills f: 
cility), EPA alleged that CW M committed numerous R CR A violations 
including failure to implement an adequate groundwater monitoring sys­
tem, failure to implement an unsaturated zone monitoring program, fail­
ure to develop an adequate closure plan, failure to make substantial 
modifications to the facility,15' as well as violations o f section 15 of 
T SC A .152 CWM agreed to perform a compliance and management au­
dit covering all RCRA and TSCA requirements at the facility. The con­

146. Id. at 2-5.
147. Administrative Complaint. In re Union Carbide Corp.. No. TSCA-85-H-06 (EPA 

Headquarters filed June 17. 1985).
148. Id. at 2.
149. In re Union Carbide Corp., No. TSCA-85-H-06, at 6-7 (EPA Headquarters Feb. 26,

1986) (Consent Agreement and Order). Similar TSCA violations formed the basis for an audit 
in In re BASF Wyandotte Corp., No. TSCA-V-C-410 (EPA Reg. V filed Apr. 25, 1986) (Con­
sent Agreement and Final Order). The audit required BASF to review 13 facilities and certify 
that all chemicals required to be listed on the TSCA Chemical Substances Inventory were so 
listed. Id. at 2-3.

150. See, In re Chemical Waste Management. Inc., No. RCRA-09-84-0037 (EPA Reg. IX 
July 3. 1984) (Determination o f  Violation, Compliance Order and Notice o f Right to Request 
Hearing); In re Chemical Waste Management, Inc., No. RCRA-09-84-0037 (E l’A Reg. IX 
June 0 . 1985) (Amended Determination of Violation, Compliance Order and Notice o f Right 
to Request a Hearing).

151. In re Chemical Waste Management, Inc., No. RCRA-09-84-0037, at 5-26 (E l’A Keg 
IX June o. 1985) (Amended Determination o f  Violation, Compliance Order and Notice i>l 
Right to Request a Hearing).

152. In re Chemical Waste Management. Inc.. No. TSCA-09-84-0009 (EPA Reg. IX filed. 
June P. 1985) (Administrative Complaint and Notice o f Hearing).

c
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sent agreement and final order153 included an audit which provided for 
an independent third party auditor to submit a proposal for the scope of 
work to EPA  to audit waste operations and environmental management 
systems at the facility and in CW M 's corporate environmental manage­
ment department.154 Within one year after obtaining a written agree­
ment on the scope o f work for the audit, the auditor was required to 
submit written reports to EPA on RCR A and TSCA compliance. These 
reports would:

(1) identify and describe the facility’s existing waste manage­
ment operations, including management systems, policies and 
prevailing practices;
(2) evaluate such operations, systems, practices and policies, 
identifying strengths and weaknesses; and
(3) identify and describe areas o f  waste management opera­
tions and environmental management systems that could be 
significantly improved, including personnel training, corporate 
management and lines o f authority, operations and mainte­
nance procedures, interim stabilization, and quality control and 
assurance.155

Within ninety days after CW M ’s receipt o f these reports, CWM was re­
quired to submit to EPA the portion o f the report containing findings 
and recommendations o f  the auditor, CW M ’s evaluation o f each option, 
and specific actions the company would take, as well as a schedule for 
implementation.156 The administrative consent agreements in In re 
Chemical Waste M anagem ent157 (Emelle facility) and in In re Chemical 
Waste M anagem ent158 (Vickery facility) involved similar management 
audit requirements to address R C R A  and TSCA violations.

In proposing environmental audit provisions in consent decrees, 
EPA has addressed concerns on EPA access to audit-generated informa­
tion and the appropriate EPA response to violations discovered by an 
audit. Of course, where an audit is conducted pursuant to a settlement 
agreement, EPA has required greater access to audit data than under a 
voluntary audit program to ensure compliance with the settlement. EPA

153. In rc Chemical Waste Management. Inc., Nos. RCRA-09-84-0037, TSCA-09-84-0009 
(EPA Reg. IX Nov. 7, 1985) (Consent Agreement and Final Order) (Kcttleman Hills facility).

154. Id. at 4-5.
155. Id. at 5-7.
156. Id.
157. In re Chemical Waste Management. Inc., No. TSCA-84-H-03, at 16-20 (EPA Reg. IV 

Dec. 19. 1984) (Consent Agreement and Final Order).
158. In re Chemical Waste Management. Inc., Nos. TSCA-V-C-307, RCRA-V-85R-019, at 

5-9 (EPA Reg. V Apr. 5, 1985) (Consent Agreement and Final Order).
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has generally reserved its right to inspect defendant’s facilities to deter­
mine the accuracy o f com pliance verifications and other submittals,159 
In addition, audits may identify and document violations that may other­
wise have gone unnoticed by a regulatory agency.160 In some settle­
ments, reporting o f audit-discovered violations has been limited to that 
necessary to ensure com pliance with the terms o f the settlement or as 
otherwise authorized by regulation or statute.191 Some audits have re­
quired reporting o f all audit-generated violations to E P A .162

An audit report may also include information on matters other than 
the immediate environmental issues, such as the production process, that 
the company would wish to keep confidential.163 In some cases, defend­
ants have been permitted to assert a business confidentiality claim with 
respect to information submitted in compliance with the settlement.164 
Another settlement specifies that audit-reported information would be 
treated as confidential by EPA to the extent authorized by the TSCA and 
R C R A .165

EPA has assessed penalties in all audit-related settlements for past 
violations, or those violations which were the subject o f the original en­
forcement action.166 To encourage environmental auditing in settlement 
agreements, EPA has been willing to limit somewhat its use of audit re­
ports in prospective enforcement actions. In som e settlements, EPA has 
reserved all enforcement rights regarding prospective violations.167

Recognizing the significant benefits o f continous compliance at au­
dited facilities, EPA has agreed in certain settlements that the results of 
an audit would not be used by E PA  as direct evidence o f violations; how­

159. See, e.g., Iii re Owens-Coming Fiberglas Corp., No. TSCA-V-C-101, ai 7 (EPA Reg- V 
June 8, 1984) (Consent Agreement and Final Order).

160. See Reed, supra note 4, at 10,304.
161. See, e.g., EPA v. Chem-Securily Sys., Inc., No. 1085-07-42-2615P (EPA Reg. X Dec. 

26, 1935) (Consent Agreement and Final Order); In re Owens-Coming Fiberglas Corp.. No. 
TSCA-V-C-101 (EPA Reg. V June 8. 1984) (Consent Agreement and Final Order).

162. See, e.g., In re Diamond Shamrock Chem. Corp., No. TSCA-85-H-03. Audit Agree­
ment, at 2-3 (EPA Headquarters June 28, 1985) (Consent Agreement and Final Order).

163. See Reed, supra note 4. at 10,304.
164. See, e.g., In re Owens-Coming Fiberglas Corp., No. TSCA-V-C-101, at 7 (EPA Reg. V 

June 8, 1984) (Consent Agreement and Final Order).
165. In re Chemical Waste Management. Inc.. Nos. RCRA-09-84-0037. TSCA-09-K4-0004. 

at 7 (EPA Reg. IX Nov. 7, 1925) (Consent Agreement and Final Order) (Kettleman Hills 
Facility). —-

166. See. e.g.. In re Chem-Seeurity Sys., Inc., No, 1085-07-42-2615P, at 4 (EPA Reg. X 
Dec. 26. 1985) (Consent Agreement and Final Order).

167. See, e.g.. In re BASF Wyandotte Corp., No. TSCA-V-C-410, at 2, 4 (EPA Reg. V filed 
Apr. 25, 1986) (Consent Agreement and Final Order); In re Chem-Security Sys.. Inc.. No 
1085-07-42-2615P. at 5-6 (EPA Reg. X Dec. 26, 1985) (Consent Agreement and Final Older).
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ever, EPA is not precluded from enforcing against violations discovered 
independently o f the audit.1''" In In re Chemical Waste M anagement 
(Kettleman Mills facility) EPA allowed a six month grace period after 

•completion of the audit to correct audit-discovered violations with no 
stipulated penalties, while EPA allowed a six month grace period after 
the settlement date to discover and remedy violations in In re Diam ond  
Shamrock Chemicals ^o. After this time period, EPA could enforce 
against such violations.169 However, grace periods will probably only be 
considered where the government will achieve significant compliance 
benefits from the settlement. Also, a grace period does not preclude EPA  
from bringing enforcement action to enforce the consent agreement or to 
seek injunctive relief to abate a condition which may present an immi­
nent and substantial endangerment, or an imminent hazard under 
TSCA.170

EPA should be willing to adjust its enforcement response where a 
company provides more compliance information on its facilities than the 
Agency would have obtained through its compliance monitoring pro­
grams, and where subsequent violations are quickly corrected. This 
could apply, in particular, where audit-discovered violations involve little 
or no economic benefit or savings to the violator under agency penalty 
policy, such as various TSCA reporting and recordkeeping violations. 
However, where a new violation does involve econom ic savings, EPA  
will probably, at a minimum, assess a penalty which reflects such savings, 
although it may provide some adjustment for the gravity aspect o f the 
violation. To do otherwise would not be fair to the numerous companies 
within the same industrial category who have paid for the costs o f  pollu­
tion control and would place complying facilities at a competitive 
disadvantage.

V . C o n c l u s i o n

Environmental auditing will play a growing role in the Nation’s ef­
forts to achieve continuous compliance with the environmental laws. 
EPA has encouraged the use o f environmental auditing by regulated enti­
ties through its auditing policy and through use of audit provisions in 
appropriate settlement agreements. Audit programs serve regulated enti­

16S. In re Chemical Waste Management. Inc.. Nos. RCRA-09-S4-0037. TSCA-09-84-0009, 
ai 7 (EPA Reg. IX Nov. 7, 1985) (Consent Agreement and Final Order).

169. la. See also In re Diamond Shamrock Chem. Corp., No. TSCA-85-H-03, Audit 
Agreement, at 8 (EPA Headquarters June 28, 1985) (Consent Agreement and Final Order).

170. In re Diamond Shamrock Chem. Co., No. TSCA-85-H-03, Audit Agreement, at 8 • 
(EPA Headquarters June 28, 1985) (Consent Agreement and Final Order).
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ties' interest in long-term cost savings and improved cooperation with 
regulatory agencies, while they complement the compliance efforts of 
regulatory agencies.

In implementing and refining Agency policy on auditing, EPA needs 
to be aware o f the legitimate interest o f regulated entities in disclosure of 
certain audit generated information and in taking enforcement responses 
which recognize defendants’ genuine compliance efforts. EPA should 
also continue to obtain environmental audit provisions in consent de­
crees. particularly where a pattern o f multi-facility compliance and envi­
ronmental management problems exists. Moreover, by maintaining a 
strong enforcement program and penalty deterrent, EPA will encourage 
new voluntary environmental audit programs.
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FY 1986 Enforcement Accomplishments Report

Judicial Enforcement.- Criminal

The Agency's criminal enforcement program has steadily expanded its presence in the regulated 
com m unity. As the second Illustration Indicates, criminal case referrals, numbers of defendants 
charged, and defendants convicted have increased over Hmc. Since 1982, Individuals have received 
prison sentences for committing environmental crimes totaling 91 years and over 450 years of probation 
have been Imposed. Imposition of probation is an extremely effective part of the criminal program 
because in the event that an individual com mits another crime (not limited lo environmental crimes) 
w hile on probation, the provisions of the probation normally call for the automatic imposition of a 
prison sentence that was suspended In lieu of probation.

EPA CRIMINAL ENFORCEMENT PROGRAM 
FY1982 TO FY1988
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REFERRALS TO 
DOjf

D CASES
SUCCESSFULLY 
rROSECUTED

DEFENDANTS 
CHARGED

DEFENDANTS
CONVICTED
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A d m in ktra tlvc  Enf.oicflment

Referral of d v il and criminal judicial enforcement actions are the performance indicators most 
com m only looked to by the public and the Congress as they assess EPA’s enforcement efforts* While 
judidal remedies are crudal to EPA's overall success, as Hme goes on other indicators also need lo be 
evaluated to assess the Agency's effectiveness in enforcing environmental laws and regulations. In 
the statutes that Congress has enacted or reauthorized over the past few years, EPA has been given 
expanded authority to use administrative enforcement mechanisms to address violations and compel 
regulated facilities lo ach ieve com pliance or take other corrective actions. A dm inistrative 
enforcement tools permit the Agency to Impose penalties and direct regulated entities to undertake 
action to correct noncom pliance in a less resource intensive w ay than judicial remedies. As 
Illustration number 3 show s, EPA enforcc<nent programs are making substantial use of these tools. In 
FY1988, EPA's enforcem ent programs issued  3,085 adm inistrative actions. As w itn  judicial 
enforcement, adm inistrative enforcement activity has been particularly high since EPA instituted  
inlernai m anagem ent im provem ents ip FY1984, w ith EPA enforcement programs taking 14,638 
administrative actions since then. This total represents 43% of all r Jministrative actions taken since 
the Agency was created.
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An Appeal for Significant Improvement in the Enforcement of
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Introduction

In the wake of the Exxon Valdez oil spill, Alaska's greatest 
environmental tragedy, it is anticipated that the legislature 
will consider numerous approaches to improving public policy with 
the intent of preventing future spills. Many of these changes 
will focus on improvements within the Alaska Department of 
Environmental Conservation (DEC) which has the bulk of the 
State's responsibility with regards to oil spill prevention and 
response.

I’or any of the legislature's potential actions to succeed, 
however, they must be backed by one underlying factor - improved 
enforcement. While there are undoubtedly needs for change in 
spill prevention and response, the Commission must recognize that 
the current failure of. existing regulatory safeguards is largely 
due to the inability of agencies, including DEC, to properly 
enforce the law and thereby create an atmosphere which encourages 
compliance by potential polluters.

The following outlines a package of legislative 
recommendations for improving the enforcement of Alaska's 
environmental laws and regulations. The implementation of these 
measures will ultimately be improved compliance, the ultimate 
tool in preventing future pollution catastrophes.

Recommendations

I. Authorize DEC to assess administrative penalties.

II. Strengthen criminal penalties for violations of pollution 
laws.

III. Authorize DEC to make reasonable inspections without first 
obtaining a warrant.

IV. Eliminate administrative and judicial "pre-enforcement 
review" of compliance orders.

V. Provide for citizen suits to enforce environmental statutes 
and regulations.

VI. Provide adequate funding for DEC to fulfill its regulatory



procedure.

Administrative penalties would greatly strengthen DEC'S 

enforcement presence and capability by providing the agency with 

a relatively quick and efficient means of imposing penalties.

The authority to assess administrative penalties is particularly 

important for the relatively numerous yet small violators, for 

whom DEC'S commencement of lengthy judicial enforcement 

proceedings is simply not worthwhile. By greatly reducing the 

resources necessary to levy penalties, an administrative penalty 

program would provide an enforcement threat that is otherwise not 

present at all for these small violators.

Administrative penalties are an integral component of the 

federal environmental enforcement program.2 Numerous state 

agencies also have the authority to assess penalties for 

violations of state environmental laws.3 Administrative 

penalties should become an essential component of DEC's 

enforcement arsenal as well.

Of course, merely having the legal authority to assess 

penalties is not enough. DEC must also be given the 

corresponding budgetary resources to hire sufficient technical

- 3 -

2 See, e.g.. section 309(g) of the Clean Water Act, 33 U.S.C. 
§ 1319(g); section 3008(a) of the Resource Conservation and Recovery 
Act, 42 U.S.C. § 6928(a)? section 14(a) cf the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. § 1361(a)? section 16(a) 
of the Toxic Substances Control Ac?:, 15 U.S.C. § 2615(a)? and 
section 109 of the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. § 9609.

3 For example, see Washington, RCW 90.48.144.
I
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