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Alaska Stale Legislature

HOUSE RESOURCES COMMITTEE P.O. Box V

State Capitol
Juneau, Alaska 99811
(907)465-3715

MEMORANDUM

TO: MEMBERS OF HOUSE RESOURCES COMMITTEE

FROM: CO-CHAIR CURT MENARD

DATE: MARCH 6, 1990

RE: AMENDMENTS TO CS HB 290 (1/30/90) WORK DRAFT

REORDER AND AMEND AS 38.05.073 (@ - (b) as follows:

PAGE 1, LINE 11 - 24, COMBINES THE PLANNING REQUIREMENTS
OF SUBSECTION (b) WITH THE RECREATIONAL SITE IDENTIFICATION IN

SUBSECTION (@) as follows:
@ The Commissioner may not identify land suitable

for recreational facilities development leasing except through
a regional land use plan or a site specific land use plan
adopted under AS 38.04.065. If an adopted land use plan
specifically allows the type of development under
consideration, the Commissioner may request proposals from
potential lessees under (¢) of this section. Consistent with
AS 38.04.065. the development of a land use plan used to
identify land suitable for recreational facilities development
leasing shall consider the supply of recreational
opportvnities and alternatives, economic and social Tactors,
fish and wildlife and other resources affected by the specific
type of recreational facilities development under
consideratione

() AS 38.05.070 — 38.05.105 do not apply to
leasing under this section, except for AS 38.05.070 fal .
38.05.085 (c)m 38.09.090. and 38.05.103.

PAGE 1, LINES 25 - 29, PAGE 2, LINES 1-14, AMEND AS
FOLLOWS:

(© If the Commissioner identifies land for
recreational fTacilities development leasing under (@) of this
section, the Commissioner shall prepare a written reguest for
proposals that, includes [IF, AFTER COMPLIANCE WITH (B) OF THIS
SECTION AND AFTER EVALUATING THE INFORMATION AND COMMENTS
OBTAINED UNDER (B) OF THIS SECTION, THE COMMISSIONER
DETERMINES THAT REQUESTING PROPOSALS FROM POTENTIAL LESSEES
FOR RECREATIONAL FACILITIES DEVELOPMENT LEASING OF LAND
IDENTIFIED UNDER (A) OF THIS SECTION IS IN THE BEST INTERESTS
OF THE STATE, THE COMMISSIONER SHALL ISSUE A WRITTEN
DETERMINATION INDICATING]
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(1) the specific type of recreational
facilities development for which the land may be leased;

(@ the form of compensation that the
Commissioner intends to require [THE MINIMUM COMPENSATION THAT
THE STATE WILL ACCEPT] for the lease under () of this
subsection [WHICH MUST AT LEAST EQUAL THE FAIR MARKET RENTAL
VALUE OF THE LAND TO BE LEASED];

(3 the selection criteria that the
Commissioner will use to determine the eligibility of a
developer, including the developer®s financial backing and
capability, experience in the proposed undertaking, ability to
meet bonding or iInsurance requirement.?. [INSURANCE COVERAGE,]
and ability to comply with resource and environmental analysis
requirements; and

(4 the criteria that the Commissioner will use
to determine the suitability of proposals.

PAGE 2, LINES 15 - 21, AMEND AS FOLLOWS:

(d After preparation of a request for proposals
[ISSUING THE DETERMINATION] wunder (¢) of this section, the
Commissioner may issue the request to solicit [FOR] proposals
from persons who are interested iIn leasing the land for
recreational fTacilities development. A request for proposals
must be advertised at least three times iIn a newspaper of
general circulation iIn the state. The proposals submitted to
the Commissioner must include the specific facts on which the
potential lessee bases 1i1ts ability to comply with the terms
identified in (¢ O - @ of this section.

PAGE 2, LINES 26 - 29, PAGE 3, LINES 1-5, AMEND AS
FOLLOWS:

(M) After soliciting proposals under (d) of this
section, 1f the Commissioner determines that two or more
potential lessees are acceptable, the Commissioner may select
the potential lessee who submits the highest bid during an
auction or by sealed bids, whichever method the Commissioner
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chooses. The minimum bid must equal the amount established bv
the Joromissioner [MUST EQUAL AT LEAST THE FAIR MARKET RENTAL
VALUE OF THE LAND] plus the administrative fee established
under () of this section. The Commissioner shall also require
the potential lessee to make an earnest money deposit under AS
38.05.860(b). After the Commissioner selects a potential
lessee, the Commissioner may begin negotiations with the
potential lessee to develop the terms and conditions for the

lease.

PAGE 3, LINES 6-13, ADD A SENTENCE AS FOLLOWS:

(o)) After developing proposed lease terms and
conditions with a potential lessee under (e), () or (1) of
this section, the Commissioner may issue a preliminary
decision under AS 38.05.035 (e) that leasing the land to the
potential lessee on the proposed terms and conditions serves
the best interests of the state. During preparation of the
preliminary decision, the Commissioner shall consult with
affected state agencies regarding issues within the agencies”
areas of responsibility and expertise. The Commissioner shall
give public notice of the preliminary decision under AS
38.05.945 and request comments from the public and state
agencies. The preliminary decision must include [A STATEMENT

OF]

PAGE 3, LINES 16 - 27, ALSO IN (G), A PHRASE IS ADDED TO
CLARIFY ITEMS 1-7, ADD A NEW (2), RENUMBER THE SUBSEQUENT

PARAGRAPHS, AND ADD A NEW (8) AS FOL"OWS:

(1) a statement of the specific type of recreational
facilities development for which the land will be leased;

(@ an analysis of alternative sites;

@) a statement of the terms and conditions to be
reguired in [OF] the proposed lease agreement;

(4 a statement of the compensation that the state
may require under the proposed lease agreement;
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(B) a statement of the potential economic, social,
and environmental effects of the proposed development,
including the effect on water quality, and the traditional and
recreational uses of the land;

(6) a statement of the long-term commitments of
fish, wildlife and other natural resources that would be
involved in the proposed development;

(7 a statement of alternatives to the commitments
identified under (6) of this subsection and alternatives or
measures that may reduce or eliminate the effects identified
under () of this subsection; and

(® an identification of any studies, 1including
economic feasibility studies, or plans to be required by the
Commissioner.

PAGE 4, LINES 5-7, AMEND THE LAST PART OF (H) AS
FOLLOWS 1

) ... If a studyor plan is required, the
potential lessee shall [MAY] be required to provide and pay
for the study or plan. For alarge project where it has been

determined under (&) of this section that there may be
significant economic, social, or environmental effects or
long-term commitments of fish, wildlife or other natural
resources, the Commissioner shall require the potential lessee
to prepare and submit a comprehensive economic Teasibility
study, to be completed no later than 18 months after the
execution of the lease. State agencies with pertinent
expertise or responsibilities shall be involved in the review
of required plans and studies.

PAGE 4, LINES 15 - 17, IN (J) , CONSISTENT WITH ADDITIONS
ABOVE, THE SECOND SENTENCE 1S REMOVED AND INSERTED INTO (P

PAGE 4, LINE 18, AMEND AS FOLLOWS:
(k) The Commissioner shall [MAY] reject all

proposals or bids for a lease when it is in the best interest
of the state.
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PAGE 4, LINE 29, PAGE 5, LINE 1, AMEND () AS FOLLOWS:

(@h)
(B) a fee for each user; [OR]

(6) other compensation acceptable to the
Commissioner; or

(1) any [A] combination of the above.

PAGE 5, LINE 6, AMEND THE LAST SENTENCE IN () AS
FOLLOWS:

(mM ... The annual compensation for each five-year
period after the initial five years of the lease shall be
calculated by the same method [AND FORMULA] used to establish
the compensation for the initial five-year period.



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

P.O. Box Y. Siaie Capitol
Juneau, Alaska 99811-3100
Mail Stop 3100
(907) 465-3991

March 27, 1989

MEMORANDUM
T0: Representative Curt Menard
ATTN: Johanna Munson

FROM: Gretchen Keiser C,
Legislative Analy

RE: Leas:r.g State Lands for Commercial Development
Research Request 89,329

You asked us to obtain information on the provisions other states make for the
leasing of state lands for commercial development. You were specifically
interested in provisions for land-use planning, solicitation of bids,
compensation to the state and other lease terms and conditions, and public
notice, as proposed under Senate Bill No 213 (Attachment A). You asked us to
consider commercial development in general and specifically development of
recreational facilities, as elaborated in SB 213.

In the time available, 1 was able to obtain information for Colorado, Montana,
Vermont, and Washington. Since many commercial recreational facilities,
particularly ski resorts, in the western states are located on National Forest
lands, | also contacted the U.S. Forest Service (USFS) in order to determine
how it allows for commercial development of federal lands. This memorandum
summarizes the main points, and several attachments provide more details for
your review.

Summary

The other states and the USFS follow a different sequence for the leasing of
public lands for commercial development than is proposed in SB 213. They
determine the minimum acceptable compensation to the state or federal
government prior to requesting proposals and do not restrict the award of
leases to the highest bidder. In cases where one developer approaches the
states or USFS with a commercial proposal and no other interest exists, the
public agency still conducts sufficient market analysis to determine fair
market value of the proposed lands for that type of commercial development.
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Land-use Planning

States®™ approaches vary with respect to the extent of state land-use planning
that specifically identifies potential sites for commercial development.
Montana classifies and reclassifies state lands for grazing, timber,
agricultural, and ‘"other"™ (including commercial activities) purposes
(Attachment B). According to Reed Lommen, land management specialist, Montana
Department of State Lands, the state--rather than initiate development
proposals itself--often responds to a proposal by a private developer who
wishes to lease state lands for commercial activities (e.g., apple orchards,
Christmas tree farms, or industrial buildings).

During the 1980s, Washington has begun to designate more of its state
"resource" lands--traditionally managed for their timber, oil/gas, or
agricultural value--as "transition” lands available for leasing for commercial
development. To date, most of the commercial leasing has been highly urban in
nature (i.e., buildings, supermarkets, etc.) although the state is
investigating the potential for land exchanges with the U.S. Forest Service in
order to obtain title to existing ski developments and adjacent federal land
in order to expand into overnight accommodations and encourage tourism.
Attachment C provides considerable detail on Washington®s Transition Lands

program and policy.

In Vermont, there has been considerable public sentiment since the 1970s
against further recreational skiing developments because of the rapid
development and urbanization of formerly rural areas since ski resorts
blossomed in the early 1960s. As a result, the state has had a policy that
there will be no new leasing of state lands for ski developments. The
Colorado State Board of Lands, as a general rule, contracts for land-use
planning services and requests the consultant to identify potential recreation
sites.

On the other hand, the U.S. Forest Service undertakes an in-house land
management planning process and has been in the mode of identifying sites and
permitting ski developmeits on federal lands since the 1930s. The USFS
planning process includes a survey of state and local officials and the public
to get a sense of the public need and marketability of a new recreational

development.

All individuals noted that their agencies react to a private developer®s
specific proposal as much as actively designate specific sites for potential
commercial or recreational development. Proposals are examined in light of
existing land-use plans for serious conflicts which would preclude further
consideration. The USFS conducts an in-house public need/marketability
analysis as part of its preliminary review of unsolicited proposals. It does
not appear to be unusual for states to have the flexibility to modify existing

1Rod Barber, Assistant Director of State Lands, Vermont Department of
Forests, Parks, and Recreation, personal communication, March 22, 1989.
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land-use plans or to * ssify state lands for other purposes. Senate Bill
213 appears to provide this flexibility and also references AS 38.04.065,
which specifies several factors that must be taken into consideration by the
commissioner of the Department of Natural Resources (DNR) in land-use planning
decisions.

Solicitation of Proposals for Commercial Development

Without exception, the individuals 1 contacted indicated that their agency
identifies the minimum acceptable state compensation and other major elements
of the lease document prior to the solicitation of proposals or bids for
commercial development of state lands. In general, the solicitation requires
information on a developer®s financial backing/capability, experience in the
proposed commercial undertaking, development idea/project, and what the
developer is willing to pay (at or above the state"s minimum)--all of which
constitute selection criteria. Although the bid is an important criteria, the
other factors are given serious consideration, and the various states contacted
apparently do not specify the automatic selection of the highest bidder.

Although the USFS issues long term special use permits instead of leases, they
also define conditions and require detailed information from respondents to
their prospectus. For your information, Attachment D provides USFS regulations
governing special use applications and Attachment E presents a 1987 USFS
piospectus seeking interest in a tour boat operation on Portage Lake south of
Anchorage. Even in the case where a developer approaches an agency regarding
a specific development proposal, the state or USFS will, at a minimum, issue
a public notice regarding the proposal/application and seek other potential
competitors. Several individuals noted that the public solicitation ensures
that competitors have an opportunity and that the state receives fair market

value.

Under SB 213, the DNR would provide the public an opportunity to comment on the
agency"s intent to seek proposals for commercial development of specific state
lands. Following public review, the DNR would issue a written decision that
is was in the state"s best interest to solicit development proposals. Senate
Bill 213 specifies that 1) the written decision would present eligibility
criteria for "potential lessees,”" 2) the Commissioner would select the highest
bid if two or more potential lessees were acceptable, and 3) the department
would then begin negotiations on the terms and conditions of the lease. It is
unclear to me what potential lessees would bid on if the lease terms and
conditions--particularly the minimum acceptable compensation to the state--
are not in hand at the time proposals or bids are solicited.

Alaska"s procedures for leasing of state lards for oil and gas
activities involve detailed specification of the lease terms and conditions at
the time of a lease sale. Companies offer bids on the basis of these lease

specifications.
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State Compensation and Other Lease Terms and Conditions

Unlike Alaska, much of the state lands in western states is trust land received
from the federal government at statehood. These lands are to be managed for
the maximum benefits to the designated trust beneficiaries (e.g., public
school, universities, mental hospitals, etc.) Montana, Colorado and Washington
are required to obtain fair market value for state lands which they lease for
commercial development. Larned Waterman, of the Colorado State Board of Lands,
suggested that Alaska has to determine what is a minimum acceptable rate of
return for private use of state land; Colorado and Washington seek returns of
ten and 11 percent, respectively. Today, these states lease lands under
varying combinations of up to ten to 11 percent fair market annual rental
(typically reappraised every five years) and 3.0 to 5.0 percent of the annual
gross receipts. Vermont®s leases for state lands in several of its well known
ski areas of Killington, Stowe, Jay Peak, Smuggler®s Notch and Okemo require
five percent of gross receipts. A percentage of gross receipts is preferred
because it allows for a development stage and also encourages efficiency in
operations by not basing the state"s share on net receipts.

Unlike the states--which are more oriented toward economic development--the
Forest Service approaches commercial recreational development from a
perspective of seeking private partners who are willing to provide a recreation
opportunity for the general public on federal lands. The Forest Service
employs a fairly complicated, graduated rate fee system which generally
translates to about three percent of gross receipts.

Several individuals offered caution regarding commercial development leasing,
noting that commercial real estate experience is a crucial requirement, for
state staff. Rod HiTden, real estate manager in the Washington Department of
Natural Resources, said that states cannot expect foresters or recreation
planners to have the in-house expertise needed to conduct preliminary market
studies, determine fair market values, and negotiate successfully with private
developers. Attachment F provides a copy of a sample commercial lease from the
Washington Department of Natural Resources.

Lease terms are typically 30 to 55 years, depending upon the type of commercial
development. The USFS is operating under recent federal Ilegislation which
extended the maximum term for special use permits for winter sports from 30

years to 40 years.

3Jim Cochrane, director, Recreation, Subsistence and Cultural Resources
Section, U.S. Forest Service, Alaska Regional Office, personal communication,
March 23, 1989.
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Public Notice

All the states contacted and the USFS generally provide for public notice and
public participation throughout the land-use planning and commercial leasing
process. Likewise, requests for development proposals are widely advertised.
In general, previous research that | have conducted regarding various states®
public process with respect to the leasing or sale of public resources suggests
that Alaska"s statutes (Title 38: Public Lands) provide comparatively greater

opportunities for public participation.

please contact me if you have any questions regarding this information.

Attachments



3/5/90 CS for HB 290

Bryce:

Because we have some concerns about the intent and iInterpretation
of subsection (a), i1t would be helpful to ask DNR to clarify what
is specifically intended in this subsection.

Although the language is an improvement from the 1/30/90 draft, it
still leaves open the question of whether the more general
commercial recreation leasing provisions of a regional land use
plan (also referred to as an area plan) will be construed as
providing enough justification for DNR to proceed with the leasing
process without having to do a site specific land use plan under
38.04.065. (Note: everyone pretty much agrees that the planning

process under 38.04.065 1includes adequate agency and public
participation etc.)

This is a concern because all or most regionalplans (which have
been prepared for pretty much the entire state now)are general
land use plans coverirg millions of acreas which, understandably,
do not provide real detailed management guidelines addressing
leasing of state lands for commercial recreational development.
For example, the Bristol Bay Area Plan (BBAP) states that leases
for commercial recreation uses and development (ie “lodges, tent
camps, or other private fTacilities designed to be run as private,
profit-making recreation Tfacilities") are generally allowed on
state lands throughout the Bristol \y planning area. In some of
the other plans, such as the Kuskc” Area Plan, leases in certain
drainages are either prohibited or limited to a small number, but
are still generally allowed on the remainder of state lands. In
both cases, neither plan identifies site specific projects.

1/ Aillof yo fag 14 "fo A Jg*
Subsection (@) could be interpreted and applied to the BBAP example
to mean that no site specific land use plan under AS 38.04.065 is
needed because the plan already allows for leasing state lands for
commercial recreation development and mentions the general types
of development this could include (lodges, private Tacilities
etc.). Because this same iInterpretation would also apply to
virtually all of the regional land use plans that have been
prepared, there would be very few 1instances 1iIn which a site
specific land use plan under 38.05.065 would need to be prepared.
This would also mean that the public would not have much
opportunity to be involved until a preliminary decision 1is issued

under subsection (g) after the project 1identification stage in
subsection (a).

It has also been suggested that subsection (@) 1is intended to mean
that a site specific land use plan would be required if a regional
land use plan does not identify the site-specific project under
consideration. We much prefer this interpretation as do other
organizations and individuals that have an interest in this bill.



We Teel that it is 1iImportant for Rep Jacko to bring up 1in the
committee hearing the ambiguity of subsection (@) and to pin DNR
down as to what their interpretation and intent of this subsection
really is. This would help in formulating subsequent amendments
to the bill which are clearly needed if everyone is coming up with
different interpretations.

I
Another possibility would be to recommend that page 1, line 13 be

reworded as TfTollows: "IT an adopted land use plan [SPECIFICALLY
ALLOWS THE TYPE OF DEVELOPMENT] allows the specific project under
consideration, the commissioner may request proposals from

potential lessees under (c) of this subsection."

(deletions are
bracketed and new wording underlined)

Vo#""
Otherwise, to ask that legislative intent be a”fa-chretMwr the bill

clarifying that above intent to avoid confusion later on.

I"1l1 be at the 3:00 p.m. teleconference if you need to reach me.



AGENCY INVOLVEMENT

PAGE 3. LINES 10-13. AMEND AS FOLLOWS:

(9) During preparation of the preliminary decision, the commissioner shall
[CONSULT WITHI defer to affected state agencies regarding issuesvithin their area of
responsibility and expertise.

JUSTIFICATION ADF&G is the state agency that has expertise in the commercial,
subsistence, recreational, and non-consumptive uses of fish and wildlife and is
responsible for maintaining these resources for public use. ADNR should defer to
ADF&G's expertise and responsibilities in identifying the potential impacts of
recreational facilities development on fish and wildlife resources and requiring and
reviewing studies. Likewise, ADEC should maintain authority in addressing impacts on
air and and water quality.
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LEUTIANS WESTF

.COASTAL RESOURCE SERVICE AREA JL

February 1, 1990

Representative Georoe Jacko
Alaska State Legislature
House of Representatives

P. 0. Box V

Juneau, Alaska 99811

Dear Representative Jacko:

I an writing in reference to HB 290 relating to leasing of
state land for recreational facilities development. It has
come to my attention that several key provisions have been
taken out of the bill regarding public iInput and agency
review. I request that you hold a public hearing on this
bill which would give the public a chance to review the
proposed changes.

As a representative of the Aleutians West CRSA, which has a
regional planning role, I am most concerned that the public

be informed and be given opportunities to comment on
significant changes to this bill.

I urge you to give the public ample opportunity to give its
input.

Sincerely,

cc: AWCRSA Board

ftorBox-4Q©4£0 » Anchorage, Alaska 99540-0460 « Phone: (907) 274-7555 < Telefax: (907) 276-7569
Joot w. "Srt/ive*. SI* 101 SIo;



Ric Davidge  (563-1912) Alaska Public Policy Consultant

January 8, 1990

Mr. Walter Stieglit?2
Regional Director
U.S. Fish and Wildlife Service

Anchorage, Alaska

Dear Mr. Stieglitz,

In response to your request and that of Keith Bayha |1 agreed to
meet with Keith and his assistant, Sue Detweiler, last week. |
apologize fTor the delay of this meeting and this letter, but as
you know | recently spent some time in the hospital with serious
back surgery and have been 1ii. recovery - and it is very difficult
for me to sit down for very long.

What 1 have been asked specifically to do, by Koith on behalf of
the FWS, 1i1s to recall for you 1iIn this letter, the development of

the Federal Subsistence Resource Management Program which 1is in

the form of regulations. To describe what was done, how 1its was
accomplished, wunder what political directio.nr-"and/or pressures I
functioned, or other circumstances | was placed in, or influenced

by, as the Chairman of the Federal Multi-Agency Task Force to
develop and articulate *he Federal Subsistence Resource Management

Program. You have also asked that 1 offer any recommendations and
observations that |1 believe are constructive and of use to the
FWS.

As | pointed out to Keith and Sue |1 had previously written a
Memorandum - from myself as Assistant to the (National) Director
of the U.S. Fish and Wildlife Service in Washington, D.C. - Thru:
the Regional Director (then B b Gilmore) To: the Director in
Washington. This memorandum was delivered to Bob Gilmore at the

completion of the Federal Multi-Agency Task Force responsibility.
Keith has confirmed with a number of remaining Regional FWS senior
managers in your office that such a memo was produced and, in
fact’ discussed at the Regional office level in 1986. I do not
know if it was ever Tforwarded to Washington. I will attempt to
recall portions of that memo, but it has been some time since that
memo was written and, as is the proper practice, | turned over all
files and records of the Task Force to the Regional Director upon
my departure from the US FWS. I do not even have a copy of the
Federal Subsistence Resource Management Program/Regulations to
which 1 may refer. Having a copy would have been helpful in

preparing this letter.

349-7329 3501 Admiralty Buy, Anchorage, Alaska 99515



Mr. Walter Stieglitz
Federal Subsistence Resource Management Program/Regulations

January 8, 1990
Page 2

Some general comments regarding how the Task Force was managed.

Being a trained public sector planner, policy analyst and manager
I believe 1iIn and practice the collegial form of management and

problem solving. As you know 1 had previously put together and
chaired a number of national working groups or task forces for a
number of yearswhile 1iIn WashingtonD.C. and upon returning to
Alaska. In each case the success ofthe effort was positive,- in
that we accomplished our goal on time and within budget and the
product was considered consistent with direction. The products of

many of these task forces were recognized by Congress and/or the
White House for their quality and "professionalism™.

In 1980 1 was appointed as the Chairman of the Federal Land Policy
Group which overseas all fTederal land managing agency acquisition
of lands for NPS, FWS, BLM and US Forest Service. I also chaired
policy task forces on a new Federal Land Protection Policy, a new
National Recreation Policy and the task force that wrote and
implemented the new Historic Preservation/Cultural Resources
Policies for our nation. I served as the Chairman of the
Department of Interior Management By Objectives working group as
well as a number of special budget working groups. Just prior to
leaving Washington 1 completed a year of work as the Chairman of
the Federal Multi-Agency Task Force on Undeveloped Coastal
Barriers resulting in the delineation and designhation by Congress
of over 9(10 miles of coast line along the eastand southern coasts

into a new conservation system.

Based on these successftul experiences I directed that the
subsistence group would approach 1its responsibilities in the

following manner:
1. Define the problem(s) or issue(s)?
Not the symptoms, or illusions (fact vs opinion)
Was the problem the law or its implementation?
2. Determine why the problem(s) exist?

3. Identify what alternatives exist, within the constraints of
policy direction and law, that offer solutions to the problem?

4. Identify the best or most plausible alternative?

5. Provide additional recommendations
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TI- perform this task we were given the following "toolsl to work
from;

1. Talent, space and materials sufficient to meet the
objective. The Task Force included initially representatives from
the NPS, FWS, BLM and the DOl Solicitors office.

2. Public Law 96-487-Dec.2,199C, 94 STAT.2371 an Act by
Congress that may be cited as the "Alaska National Interest Lands

Conservation Act”™ (ANILCA).

3. Legislative History of ANILCA:

a) House Report No. 96-97, pt. 1 (Comm, on Interior and
Insular Affairs) and pt. II. (Comm. on Merchant Marine and
Fisheries).

b) Senate Report No. 96-413 (Comm, on Energy and

Natural Resources),
c) Congressional Record:

Vol. 125 (1979): May 4, 10, 15, I6 considered and
passed the House.
Vol. 126 (1980): July 21-25, Aug. 4, 5, 18, 19,
considered and passed Senate, amended.

Nov. 12, House concurred in Senate amendment.

d) Weekly Compilation of Presidential Documents:
Vol. 16, No. 49 (1980): Dec. 2, Presidential

statement,

4. Letter of formal Delegation of Authority to the Director
of the U.S. Fish and Wildlife Service from the Secretary of
Interior and the Assistant Secretary for Fish, Wildlife and Parks.
This letter formally delegated the US FWS as the lead agency, over
the objections of the NPS, in preparing the Federal Subsistence
Resource Management Program/Regulations.

Political/Policy Direction Given:

As Task Force Chairman 1 received ™"Policy” direction from the
following:

1. Bill Horn, The Assistant Secretary for Fish, Wildlife and
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Parks formerly the Deputy Under Secretary of Interior for Alaska
(now iIn private law practice in Washington, D.c.)

2. Robert Jantzen, The Director of the U.S. Fish and
Wildlife Service (to whom 1l was an Assistant following departure
from the Assistant Secretary FWP"s office) (Dob is now retired)

3. Robert (Bob) Gilmore, Regional Director, Alaska, FWS

4. Vernon Wiggins, Federal Co-chairmanof the Alaska Land
Use Council (now Deputy Under Secretary of Interior for Alaska).

Generally my "Policy"™ direction came from Horn, Wiggins and
Gilmore - in that order.

Specific directions given:

a) Horn, by phono - The definition of "rural”™ must be
as constrictive as possible within the [limitations of the ijaw and
its legislative history. That was the intent of Congress.

b) Wigglin/ - concurred iIn Horn direction.

c) Gilmore - do the best professional job you can
the law. AlIl  communications to the public wereto be directed
through Gilmore, and he would function asmy day-to-day
supervisor. I wasto report to him daily on the Task Force and

its progress and what talents or tools were needed to meet the
responsibilities delegated to the FWS in preparation of this plan.
Gilmore also requested 1 maintain close and confidential contact
with my friends in the Alaska State Legislature to track its
efforts at passing legislation that would meet the requirements of
Title VII1I of ANILCA. I was also to provide what ever assistance
legislators may request, upon approval of Gilmore. Gilmore and 1
maintained a high degree of confidence and communication.

The Task Force Was Formed

Originally theTask Force was formed of high level regional
and national land managing agency representatives including, the
NPS, BLM, US Forest Service, Regional and Department of Interior

Solicitors and FWS subsistence resource professionals. The Tfirst
meeting of the Task Force was held at* the ElImcndorf AFB Officers
Club, at the 1iInsistence of Wiggins, to ensure a degree of

confidentiality from the press and others who may become aware of
the Task Force and 1its purpose if it mot in an agency office.

under
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At my request (insistence), through Gilmore and Horn the
Secretary also allowed the participation of the Regional Director,
or his designated representative, of the Bureau of Indian Affairs
(31A) for the purpose of representing the Native peoples of
Alaska, I also insisted that representatives of the Subsistence
Division of the Alaska Department of Fish and Game, who had
wrestled witi this issue and were conducting a variety of studies
on subsistence cultures in small villages, be included - and they

were.

The Work Began

All members of the Task Force were required to review the Law
and 1i1ts legislative history. Then began a number of day long
discussions/debates in an effort to define the problem(s). These
discussions concluded with the following points:

1. The law (Title V111 of ANILCA) was poorly written iIn that
it "punts”™ on the critical 1issue of important term definitions.

2. The legislative history is confusing* inconsistent,
appeared incomplete iIn that issues discussed by one committee were
not addressed by other committees, yet substance was contained 1iIn

ANILCA, and severely suffered from not having a Conference
Committee Report because of the manner In which amendments were
"worked out" between the House and the Senate. Critical

definitions were not adequately addressed in the law or its
legislative history.

3. Only the Senate Committee report really attempts to
addresses the critical definitions of "Rural™ and "Urban-. But
they did i1t in an 1indirect manner by iImplying that 'cities such as
Ketchikan, Juneau, Anchorage and Fairbanks™ arc, at the time of
Congressional deliberation, not rural and therefore assumed to be
urban. And that it was their intent to, "limit application~of the
definition of areas of "rural" Alaska i1ncluding communities 'such
as Dillingham, Bethel, Nome,Kotzebue, Barrow, and other native
and non-Native villages scattered throughout the State. (""Such
as™ is underlined to highlight that it is used iIn an illustrative
manner not as an all 1inclusive delineation or definition) This
became a point that was often brought Tforth 1in our deliberations
that "Congress new what a rural community was when It saw one, but
it could not define one iIn law" and thus the "punt™.

Then, in an iImportant statement, the Senate Committee said
that 1i1t, "doesnot intend to imply that the rural nature of such
communities is a static condition™. "it should bo emphasized that
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this amendment 1is not intended to impose a “durational® rural
residency requirement in the definition or impede the traditional
movement of Alaska residents between the rural areas and the major
populat"ioQ centers and vice versa.l in other words, what Congress
illustrated as rural at the time of passage (1980) may not be
rural In 1986, which was the time the Task Force was attempting to
prepare a federal program.

4. As a result of this "example”™ the Task Force began an
extensive examination of social, economic, cultural ™"indicators"
(used in the social science sense) to identify common
characteristics of the '"such as" examples offered by the Senate
Committee. This resulted in great frustration because the common
characteristics found were few and the differences many.

5. The Task Force concluded that the Legislative History was
not sufficient to resolve the definition question of "rural"™ and
"urban'. One of the difficult lessons Ilearned iIn my work on
Coastal Barriers, 1is when Congress is not clear you just cannot go
back and ask for clarification unless the entire law 1is brought
back before the body. This was not likely according to Alaska“"s
Congressional Delegation. Additional referenced materials in the
legislative history were requested as they also addressed the need
for subsistence resources and intent that subsistence users be
protected. These 1included the Marine Mammal Protection Act 16 USC
1371(b), the Endangered Species Act (16 USC 1539 (e), House Report
No. 95-1045, Part 1 pp 181-187 and the Court decision Kleppe vs
New Mexico, 496 U.S.C. 529 (1976) regarding federal authority over
public lands. These were not helpful iIn resolving the term
definitions.

In consultation with the regional and Washington, D.C.,
Department of the Interior Solicitor®s office the Task Force asked
two questions.

1, Given the status of State Legislation did they believe
that the State could pass a law providing a subsistence preference
to rural Alaskans which would be in compliance with Title VIIlI of
ANILCA and consistent with the Common Use Clause of the State
Constitution? The answer was no - not 1t their professional
opinion. I was, however, reminded that this was an iInformal
opinion and one that would not be provided 1iIn writing,

2. Given the lack of clarity in ANILCA on the definition of
rural and wurban, what approach should the Task Force take in
attempting to clarify the definition of these terms? The
solicitor advised that the best alternative, at this point, was to
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examine other existing federal Jlaws and programs that defined
these two terms.

There was a brief review of some laws and programs regarding,
what 1 believe were HUD programs, but the Task Force found them
not applicable in this context particularly as Horn 1insisted that
a '"'needs based criteria”™ was not consistent with Congressional

intent. The only existing federal program that we discovered and
we determined applicable has classified communities as 'rural™ and
"urban™ in Alaska and the nation for years. This was the U.S.

Census Bureau.

A careful review of the U.S. Census Bureau"s delineation of
communities as "rural'™ or "urban'" and what that delineation meant
in regards to federal programs was found by the Task Force to be
applicable in an effort to establish some standard for defining
the same terms iIn ANILCA. Although the delineation of urban and
rural communities by the Census Bureau was triggered on a
population level (2,500 being the cut off point) the Bureau
pointed out that this was not an arbitrary number. That, 1in fact,
this number of people indicated a certain "critical mass"™ which by
its own dynamics changed the character of the community. The
Bureau also pointed to 1its past history of studies and Census
reports which were regularly adjusted to reflect community

character changes.

By applying the 2,500 population test on those communities
listed iIn the Senate Report as examples, the Task Force determined
that some met this standard while others did not. Given the way
in which these examples are characterized 1In the Senate Report it
was assumed that the Senate Committee was unaware or unwilling to
state a particular standard and offered these "examples"™ for
regulator?* to use as a "touch stone™ from which to promulgate.
(In other words they took a shot at it and missed a couple]

The Task Force recognized that the application of this
standard on Alaska would havesigni ficant implications. I
reported these concerns to Gilmore, Korn and Director Jantzen.
Their response was to proceed In the manner and direction we were.

Therefore, it is my Dbest recollection, that the Federal
Subsistence Resource Management Program delineates communities as
“"rural™ and "urban" on the basis of the current population (2,500)
3s adjusted by the U.S. Census Bureau formally every 10 years and
informally adjusted each year. We also 1included reference to

customary and traditional use as a significant portion of the



Me . Walter Stieglitz
Federal Subsistence Resource Management Program/Regulations

January 8, 1990

Page 8
socioeconomic behavior ofeach "rural” community. This was in
response to a great amount of work done by the State in trying t
establish some community 1indicators thatdifferentiated 'one

community from an other.

Now that these definitions were resolved the Task Force moved
rapidly forward with the writing of formal regulations that would
cover all "public lands”™ 1i1n Alaska. It is clear that the
application of Title VIII is limited to public lands by law and

its legislative history.

Regulatory specialists from the National Park Service were added
to the Task Force and the program was completed under my

supervision.

The completed regulatory program waspresented to Gilmore,
Regional Director, U.S. FWS in Alaska. Attached was a
Confidential Memorandum from myself as the Task Force Chairman
identifying 1issues and concerns as well as the status of state
legislative efforts to pass a new (1986) State Subsistence Law. 1
also stated that 11t was my recommendation that tho Federal.
Subsistence Resource Management Plan be published i the Federal
Register, immediately, rather than holding it until after the

Legislature either passed or failed to pass a new State
Subsistence Law. The reason Tfor this recommendation was that |
believed it consistent with the intent of the Federal
Administrative Procedures Act to release the regulations. Also,

in my opinion and given the substance of the federal program,
immediate publication was the appropriate and responsible public

policy.

To this date, and to myknowledge, the Federal Subsistence
Resource Management Regulatory Programhiis not been released for
public review and comment. I also recall making this same

recommendation just prior to Qleaving the FWS as litigation was
underway that challenged the constitutionality of the new stars
law and 1 believed it was 1iIn the public 1interest to release the
federal regulations for public review and comment prior to a
decision by the State Supreme® Court that the law was, as many cf

us expected, found unconstitutional.That recommendation w33 not
accepted as i1t was Tfelt iIn Washington, D.C. that such a release
woulld "pour gas on the Ffire"(Horn) and it was best to "leave
things alone™. The regulations were written to be published as
Emergency Regulations under regulatory authorities of the
Department of Interior. Such action would not allow public review
or comment until after implementation. Over time public

participation would be allowed, but not prior to implementation.
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General Observations

One of the clips 1 keep pasted inside my bound copy of ANILCA is a
portion of a story about Don Mitchell, the non-Native lobbyist for
Native interests during Congressional deliberation on ANCSA, D-2

and ANILCA.

"Congress has the constitutional right not to know

what it"s doing. Congress doesn"t have any idea of the
ramifications of Ilegislation it has enacted and though
Congress might be an idiot, that is not
unconstitutional. until someone  figures out what

Congress has been up to for the past 30 years (in
regards to native Alaskans), no one can make a judgement
about what to do."

I found this insight helpful because we often asked ourselves why
Congress did or did not address 1issues.

What 1is subsistence? It is defined 1iIn ANILCA as 'the customary
and traditional uses by rural Alaska residents of wild, renewable
resources TfTor direct personal or family consumption as food,
shelter, Tfuel, clothing, tools, or transportation; for the making
and selling of handicraft articles out of nonedible byproducts of
fish and wildlife resources taken for personal or TfTamily
consumption; for Dbarter, or sharing for personal or TfTamily
consumption; and for customary trade™.

But was Congress addressing ‘'personal”™ use or "communal™ use? "Iy
rural Alaska residents” Congress seems to 1imply - personal use
within rural communities. Could a regulatory program be developed

that focused on personal wuse based on proven customary and
traditional behavior?

But What about those who must remain transient within Alaska,
which in 1itself 1is customary and traditional and recognized by
Congress, to maintain their chosen [lifestyle including their
personal use of fish, wildlife and other resources? The Senate
recognized that typo of behavior in Alaska by both Native and non-
Native. But how would they fall within regulatory delineations?

And under ANILCA 1is subsistence a right or an extended privilege?
It appears to be a right, granted by Congress, to individuals who
have customarily and traditionally used fish, wildlife and other
resources but only within rural Alaska.
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And is that civil right, given or bestowed Ly Congress, for ever -

in perpetuity? No. Congress clearly states, 1iIn the legislative
history, that what 1is rural one year may not be rural the next
year . This 1implies some community dynamic that can alter its
behavior from rural to urban or the reverse.

Is 1t a property right? No. It appears that it was the intent of
Congress not to transfer any right of property or ownership by
this ™grant". This insight 1is taken from the House Committee
report.

Is 1t a civil right? Yes, it appears that it was Congressional
intent, at least in the manner they addressed civil process, that
the grant was a ‘"civil” right to 1individuals within rural
communities but that it could be lost or gained bv some community

dynamic.

Therefore, Subsistence (as defined by AN1LCA) 1is a civil right of
individual rural people (o racial or economic class distinctions)
who customarily and traditionally use fTish, wildlife and other
resources to survive or continue clan, and community traditions.
This right can be lost dr acquired by "rural™ community status
which 1is recognized as a moving target.

Is it a civil right granted just to Native people in Alaska? No.
It is clear, iIn the law and legislative history, that this grant
of an individual civil right within rural communities 1iIs not race
related, but location related. There 1s, however, mention 1in the
legislative history that the predominance of subsistence
traditions 1iIn rural Alaska are Native based.

I must agree with Congress and with the extensive Congressional
public processes extended during the D-2 and AN ILCA debates which
is referred to often iIn the legislative history. There 1is clear
and persuasive evidence that Alaska rural peoples rely, often for
their very survival, on the harvest, consumption and trade of
fish, wildlife and other natural resources. But the Committee
reports also recognize that people move around and a person who at
one point iIn time lives or works within an urban area may at any
other given point 1in time live and/or work 1iIn a rural area. But
what of people, Native and non-Nntive who live seasonally 1In urban
communities, travel to rural Native and/or non-Native communities
to v/ork, hunt and fish based on their well established custom and

tradition? ~

Is subsistence a question of survival or one of culture and
tradition? In ANILCA it appears to be both. I find, however, it
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curious that in the Section 801 "Findings'", the only difference
between Native and non-Native is that the term “culture™ is
present only in relationship to "essential Native existence”™ but

not in relationship to "essential non-Native existence™. This
assumes, at least it appearsthis is the intent of Congress, that
non-Native people are without a “cultural” base to claim
subsistence as a granted civil right in rural communities. Yet
Congress granted a subsistence preference to non-Natives if they
reside within a rural community. This racial or cultural
discrimination 1is clearly Tfallacious. Non-Native people have -

since the beginning of time passed down through Tfamily, clan and
community traditions a cultural basis for the harvesting and
sharing of fTish, wildlife and other resources fTor the same basic

purposes as have Native people. rhis 1is particularly true 1iIn
Alaska where non-Natives harvest and share often the same
resources iIn urban as well as rural communities. Non-Native
people also often ‘retreat” from society and practice the
"subsistence lifestyle™ iIn its truest sense. And this "lifestyle"”
can be practiced i1In a village of 30 or in an urban community of
250,000 (Anchorage). And yet according to Congress, at least in

ANILCA, non-Native people do not have a "cultural'™ basis to claim
subsistence uses (although granted by Congress) as a civil right.
The assertion that Natives have culture and non-Natives do net,
particularly in this context 1is not true - nor is it based on a
clear picture of human history.

The assertion that cultures are different 1is, by degree, true but
that i1s more a Tunction of alternatives or the lack thereof, and

sometimes of choice. But not in the case of harvesting, consuming
and sharing Tfish, wildlife and other natural resources. For both
Native and non-Native people have these same cultural traditions
although with subtle and location specific variables. It is also
true that neither Native or non-Native cultures are stagnant.
They are both in constant change. Look at the reality of change
in urban and rural Alaska over the past three decades. Change is

the only constant in our collective human experience and this 1is
grossly accentuated in Alaska as i1t becomes a part of our national

and global reality.

There 1is clearly a legitimate need in some areas of Alaska, and 1in

the world - as a matter of human survival e« for 'subsistence.
There 1is also a legitimate right of choice to such a life style,
particularly given Alaska®s uniqueness. Congressional attempts to
addresss this in the Findings Section of Title vii, Section 801

are not based on fact and make class distinctions which are
inconsistent with the total application of ANILCA and civil rights

law.
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The Random House College Dictionary, used by Federal agencies as
the standard, defines culture as, ™"a particular form or stage of
civilization (such as Greek culture)ll. In the Sociological sense,
culture is defined, by Random House, as '"the sum total of ways of
living built up by a group of human beings and transmitted from
one generation to another™. This definition applies equally to
Native and non-Native people in Alaska both rural and urban.

1 submit that when the findings, and/or basic assumptions of a lav/
are built on Tfallacious reasoning or Tfalse facts, then the
conclusions are surely to fall apart in regulatory and management
application. ANILCA is not the first law that offers this
realization nor, I"m afraid, will it be the last. This 1s one of
the reasons, in my opinion (shared by many federal professionals),
that the federal government really does not want to "take over™.

Random House also defines rural as - 'of, pertaining to, or
characteristic of the country, country lire, or country people;
rustic. The country as apposed to the city. It is a subjective
term referring to charm, rustic, homelike. The term can be used
in a favorable or unfavorable connotation. Rustic simplicity™.

I submit that this definition is based on Western European values
and experiences and not easily applicable to the* delineation of
rural and urban in Alaska.

I also submit that the real question is resource allocation to
persons, their clans and communities given possible moments iIn
time when those must dependent for survival of life upon such
resources may need protection from those less dependent upon the
same resources. This 1is clear 1iIn Section 804 of ANILCA where
Congress does establish an allocation hierarchy 1in the event of

limited resources -

"When ever it 1s necessary to restrict the taking of
populations of fish and wildlife on such (public) lands
for subsistence uses iIn order to protect the continued
viability of such populations, or to continue such uses,
such priority shall be implemented through appropriate
limitations based on the application of the Tfollowing
criteria:

D customary and direct dependence upon the
populations as the mainstay of livelihood;

2 local residency; and
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3 the availability of alternative resources.”

Direct dependence, local residency, availability of alternative

resources - all key and important phrases in developing a
regulatory framework from within which to manage - consistent with
anilCA and Congressional intent. When facing scarcity, the

allocation should be based on need for customary and personal
dependence; on location; and the availability of an alternative
source? But this allocation formula is only triggered when the
viability of a specific bird or animal population or other
consumed resources 1is of concern. It is not generally applicable
to subsistence preferences.

What are the roles of the Federal and State governments in

determining this allocation? It is clear from the legislative
history of ANILCA that Congress intended the State of Alaska to
resolve this question even on "public (federal) lands". It is

also clear that Congress recognized that the tradition of fish and
wildlife management for all resident and non-resident species
within the boundaries of a State are the responsibility of the
State 1iIn cooperation with federal Uland managers and international™
treaties. It is also clear that Congress recognized that the
State of Alaska was competent (in 1980) to continue 1its practice
as the Ilead government entity 1In subsistence and other resource
management - always iIn cooperation with federal land managers.

It is also clear that there are 'standards of management™ within
some TfTederal areas that require the State to change i1ts management
approach. This is particularly true with respect to National
Parks and Fish and Wildlife Refuges as specific language 1iIn the
law (ANILCA) require these resources to be managed/protected in

their "natural state'. This would not allow proven and
traditional management (manipulative enhancement techniques)
practices, no matter how valid or scientifically proven by the
State. Yet Congress did not imply, in the face of this change,

that the State was not competent to continue iIn its traditional
role as the lead manager of all Tfish, wildlife resources within

the State.

The role of the State i1s to be the principle manager of fish and
viildlife resources and the role of the Federal government 1is to
work iIn cooperation with the State, consistent with the special
~nstraints iIn ANILCA, to protect and enhance these resources.
This includes subsistence resource allocation decisions according
to ANILCA, its legislative hircocy and existing standards and
practices in all other 49 states including Nevada which has by
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percentage more Tederal land than any other state. This is why,
following the passage of ANILCA, a Master Memorandum or Agreement
was negotiated and signed by the Secretary of thi Interior and the
Governor of Alaska on the management of fish, wildlife and other
resources within Alaska. To my knowledge this Master MOA is still
in effect and a reasonable plac. to begin, at least iIn part, 1in
resolving many of these resource allocation conflicts.

Each new Secretary of the Interior and each new Governor should
review this Master MOA to ensure it is consistent with new law and
regulation as well as State and Federal management policies.

There is no reason, in fact there 1is every reason, that the

management conflicts surrounding '= hsistence”™ could not be, at

least in part, addressed in t..is *cooperative management
agreement'.

As previously stated it was the conclusion ofthe Task Forceand
its solicitors, that the State of Alaska can not pass a law,
regarding subsistence preference, that is both consistent with the
State Constitution and Title VII1 of ANILCA.

What 1if a subsistence program fTocused on allocation based on
personal use - and "rural™ was not a "location concept" but rather

a Native and non-Native custom in Alaska?

I believe the State must craft alaw that provides recognition of
the uniqueness of Alaska®"s people as well as the uniqueness of

Alaska®"s state Constitution and that 1i1s allthe state can do
within 1itself. Then Alaskans must ask Congress to correct or
complete the law (ANILCA) they passed regarding TitleVIIl or go

to federal court.

I believe that a management agreement can and should be negotiated
and agreed to between our Governor and the Secretary of Interior
which clearly places tho State (consistent with the Equal Footing
Doctrine) 1iIn the Lead Role *orall fish and wildlife” management

consistent with Tfederal lav as well as 1international treaties -
and in cooperation with federal managers.

That Native and non-Native Ileaders stop arguing about cultural
differences and start recognizing Alaska®s cumulative value = as a
whole and diverse people of the North - each with cultural ties to

the "common use"™ resources of our State. Recognize that together
wo are more than the sum of our cultural or racial parts - we are
Alaskans.

I hope this letter 1is of some use 1In your deiiber 1ions on the
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federal role iIn subsistence resource management. As 1 have always
pointed out/even while in Washington, D.C. Il am an Alaskan
first. I anan Alaskan by choice, I believe in the spirit and
the vision of Alaska as afree and equal state within our
federation of states, Alaska 1Is a State with cultural diversity -
not an extension of the Federal Department of Interior - and that
was recognized by Congress upon passage of the Statehood Act. The
Statehood Act is a contract -xr compact between the Congress ofthe
United States and the peo of Alaska that, according to the
Supreme Court of the Unitea ..ates, can not be changed or 1in any
manner altered without the free and mutual consent of Alaskans.

I am free because 1 must be free. I am an Alaskan because 1 must
be free.l am an American because 1 must be free. And because of
this freedom I ha"% responsibilities to myself, my Ffamily, my
state and my nation. Is this so different from the feelings of
many Alaskans - rural and urban? I hope this Iletter satisfTies

some of those responsibilities.

Federal Subsistence Resource
Management Program
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In September, 1985 the U.S. Department of the Interior notified the
State of Alaska that it was 110 longer in full compliance with the
requirements of Title VIIlI of the Alaska National Interest Lands
Conservation Act (ANILCA). This determination of non-compliance
was based on the iInterpretation given by the Alaska Supreme Court
to the Alaska subsistence statute in the Wad2spn__v. A”™aska Depart-
ment of Fish and Game, 696 P.2d 168 (Alaska 1985). In the same
noTT?IcaT!'on7~The State was i1nformed that the Department of the
Interior would be forced to take over adir.inistrat ion of subsistence
use on public lands (federal lands) if the State program was not
brought back iInto compliance with ANILCA by June 1, 1986. Passage
of the State"s 1986 subsistence statute prevented a federal take-

over at that time.

In preparation for assuming administration of subsistence uses, the
federal government created the Federal Subsistence Resource Manage-
ment Bor-rd consisting of officials from the Bureau of Land Manage-
ment, National Park Service, Bureau of Indian Affairs, Forest
Service and U.S. Fish and Wildlife Service. These federal agencies
also drafted regulations defining the operation of the Federal
Subsistence Resource Management Program to manage subsistence
activities within Alaska. These regulations were never released
for public review and were shelved when the State subsistence

statute was oassed.

It is my understanding that these same federal agencies are now
taking ~fy~fher look at this program because of the recent Alaska
Supreme Court decision in the McDowell v . State of Alaska case,
which overturned the current State subsis tence~statute. "It
appears, that if the federal government assumes management ol
subsistence activities on TfTederal lands, this or a similar program
would be utilized. It would be beneficial for our legislators to
be aware of this proposal and to understand some of its ramifiea-

tions.
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The purpose of this memo is to briefly outline some of the key
points of the draft proposal and to give you some idea about how
the federal agency would manage subsistence activities under a
federal program. I have also attached some additional material
which should help clarify a number of the points in the draft
proposal. You also have Ric Davidge®"s letter to Walter Stieglitz
which discusses development of the program.

Subpart A-_Geneva 1| Proves i ons

830.1 through 830.3- These sections outline the Federal governments
authority to manage subsistence under Title VIII of ANILCA. The
language 1is derived directly from Title VI11.

830.4- Definitions. The definition of "rural Alaska residents" 1In
830.4(a)(1) 1is essentially the same definition contained in the
1986 state subsistence statute. As you know, the courts ruled in
the Kenaitze decision that this definition was 1inconsistent with

the deliniTion of "rural™ as used in ANILCA, Title VIII. It would
appear that this definition would require revision if the federal
program is implemented. (See attachment $1 for an explanation of

the process used for identification of rural Alaskan residents)

Both ANILCA and its legislative history provide little useful
guidance on the definition of "rural™. In fact, the Ilegislative
history generally only mentions a number of communities that
Congress considered to be non-rural and several that they believed
may be considered rural. Davidge explains this more TfTully in his
letter to Stieglitz.

In determining whether or not subsistence uses of a community or
area are 'customary and traditional', the federal program would
utilize the same eight criteria developed by the State Boards of
Fisheries and Game. (See attachment #2, under A(2) for additional

informal ion)

Another important point to be considered (see: 8§30.4(b)(2)) is the
application of this program to those lands, not federally owned,
but within the exterior boundaries of a conservation system unit
(national parks, monumentB, preserves, national wildlife refuges,
Forest Service wilderness areas, wild & scenic river corridors,
national conservation areas, and national recreation areas). This
means that subsistence activities on millions of acres of State and
Native owned lands within these federal conservation system units
would be under federal management. I would question the legal
authority o° the federal government to regulate hunting and fish*ng
activities on State owned land, even 1If that land is within the
exterior boundaries of a federal conservation system unit:.

830.5- Policy. This general policy is derived _fron Sections 802 £
S04 of ANILCA which established the fedei“al governments policy on
subsistence and the preference for subsistence uses.



Federal Subsistence Resource Management Program
Page 3

Subpart_B-_Program_Sjtruc”ure

830.10- Program diagram. I have attached an organizational chart
for the subsistence resource management program. (See attachment
#3)

830.11- Use of State entities. The federal program would utilize
the existing State system of local fish and game advisory commit-
tees, regional fish and game councils, the Bo~rd of Fisheries, and

the Board of Game.

8§30.12- Local fish and game advisory committees. This section of
the proposal authorizes the Secretary of the Interior to establish
advisory committees Aj} 3dd Hlon to those established by the State,
if he determines that the~establishment of such committees are
necessary to satisfy the requirements of AN1LCA Section 803 .

8§830.12 & 30.13 also outline the functions and responsibilities of
the local fish and game advisory committees and the regional fish
and game councils. I amn not familiar enough with their current
functions and responsibilities to determine how they might differ
under a federal program. You may want to consult the Division of
Boards iIn the Department of Fish & Game for additional analysis on

this point.

830.14- State Boards of Fisheries and Game. Under the current
system, the Boards of Fisheries and Game set subsistence seasons
and bag limits and make determinations of customary and traditional
use of subsistence resources fTor communities and areas of the
State. In the proposed federal program, it appears that the Eoards
would only TfTulfill an advisory role with respect to subsistence
activities on federal lands. 830.14(b) of the proposal 3tates, in

part:

"With respect to the program, these State Boards may
perform the following functions:

(€©)) jommendations to Federal agencies and
the v Joard concerning the program.™

830.14(c) Turther points to the strictly advisory role of the
Boards in the federal program:

"Restrictions or other Ilimitations established by the
Boards of Fisheries and Game to govern the taking of Tish
and wildlife on lands under their jurisdiction, 1including
but nor limited to seasons, permit and 1#iicense require-
ments, and quantity limits, may be adopted by the Secre-
tary to regulate subsistence~activities, to the extent

f It such measures are not in conflict with ANILCA or
other applicable Federal Ilaws or regulations.™
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While 1t does appear that under a fTederal subsistence management
program the Boards of Fisheries and Game will have only an advisory
role with respect to subsistence activities on federal lands in
Alaska, it is not clear whether they would still be able to estab-
lish regulations for sport TfTishing, sport hunting or commercial
fishing activities on those same federal lands.

830.16 Federal monitoring. Section 806 of ANILCA requires that
federal agencies, on behalf of the Secretary of the Interior,
monitor the functions of the local advisory committees and regional
councils 1in providing for a preference for subsistence activities.
The federal agencies would also monitor the actions of the State
Boards of Fisheries and Game with respect to subsistence uses.

30,17 Park and park monument subsistence resource commissions.
These commissions have already been established for seven park and
park monument areas, as required by Section 808 of ANILCA. The
proposal defines their responsibilities under a federal management
program. Tho—~e responsibilities would remain essentially the same
as they are under the current system.

One very important point that needs to be brought out is the fact
that these subsistence resource commissions fTor the park units have
been severly mismanaged by the National Park Service over the last
six years. The agency has provided very little in the way of
technical or administrative support which has served to delay the
commission®s development and implementation of subsistence hunting
plans. Many of the commissions have submitted recommendations on
subsistence activities to the Secretary of the Interior and with
very fTew exceptions those recommendations have been rejected. The
only recommendations that have been accepted are those which could
actually result iIn a decrease in the number of people who could
engage 1In subsistence activities 1In a given park unit.

The Secretary of the Interior has the responsibility to appoint 3

members to each of the subsistence resource commissions. In
several cases these appointments have not been made for up to two
years, again hindering the functioning of the commissions. In

addition, the agency often dictates what items the commissions can
place on their agendas for discussion and, iIn at least one

instance, has failed to forward a recommendation to the secretary
for consideration. In short, 1 have grave concerns about the
future of $uij-"""tenee activities within national park units if the
federal government, in this case the National Park Service, assumes

management.

8§30.18 Federal land management agencies. This section of the
proposal authorizes Tfederal agencies to develop '(s)uch agency-
specific regulations as are required to carry out agency respon-
sibilities under the Program.” Depending upon agency policies,
programs and statutes other than ANILCA, this may also result in
significant change iIn the current system. This may be one of the



Jafi 31 “ru O-tCf" Thb HK_ 5o

Federal Subsistence Resource Management Program
Page 5

most critical aspects of this proposed program. (See Attachment
#2, page 3, Item E.)

830.19 Federal Subsistence Resource Management Board. This is the
entity that will govern the federal subsistence program if the
federal government assumes control of subsistence activities on the
federal lands iIn Alaska. The Board will consist of: the regional
director for the U.S. Fish & Wildlife Service (chair and lead
official for developing and implementing the program), the area
director of the Bureau of Indian Affairs, the state director of the
Bureau of Land Management, the regional director of the National
Park Service, and the regional forester for the U.S. Forest

Servi ce.

The board will coordinate interagency implementation of the pro-
gram, review recommendations of other entities iIn the program,
develop policies and procedures necessary to operate the program
and recommend to the Secretary of the Interior such regulations as
are necessary to carry out the functions of the board and discharge
the Secretary"s responsibilities under Title VIII of ANILCA.

830.20 Federal regulations. This section states that in the event
that the Secretary of the Interior assumes control of subsistence
activities, the regulations establishing the federal board and
program will be supplemented by such additional regulations as are
found to be necessary to implement Tfederal control of these activ-

ities.
Subpart C- General Requirements

830.31 Rural residents. This sections clearly states that subsis-
tence activities are 1limited to rural Alaska residents, as previ-
ouslv defined (830.4(b)) and iIn accordance with supplementary
criteria established by the board. (Again, see Attachments #l1 & #2
for the supplementary criteria that would likely be used.)

830.32 Aircraft Use. This section prohibits, except 1in extraordi-
nary cases, any use of aircraft of any type for access to or from
public lands for subsistence activities. This represents a signif-
icant departure from the current situation. Currently the only
categorical prohibition of aircraft use for subsistence activities
applies to national parks and park monuments. This proposal
apparently would apply to all Tfederal public lands, regardless of
their designation.

Subgart™ U ~Subsisjtence_Huntj~*g_and_Trapgi”™ng
Subpar_t_E-_Sub s*(.nfe_Fj_shing

These sections contain specific guidelines on means and methods of
harvest as well as area specific regulations. Again, |1 do not have
sufficient knowledge of the current State regulations to determine
if significant changes are proposed under a federal program. These
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proposals are also subject to change on an annual basis, If the
board determines changes are necessary.

Subpart F-Procedures for Issuance of Annual Regulations. This
sec™"tTon provides guidance ror“the”Tsiuance of annual-regul ations
and directs the board to develop regulations 1iIn consideration of
the fTollowing:

1) The policies established by ANILCA to provide for a
preference for subsistence uses of fish and wildlife,

2) Public input, scientific information, and recommenda-
tions received from the general public and from agencies
and bodies such as local advisory committees, park and
park monument subsistence resource commissions, regional
councils, the State Boards of Fisheries and Game, the
Alaska Department of Fish and Game, and federal 1iand
management agencies, and

3) Applicable non-conflicting State and federal laws and

regulat ions.

8§830.101 & 30,102 provide fTor annual seasons and bag limits on
hunting and fishing activities and for annual seasons and taking
and possession limits for aquatic plants and finfish.

In developing this plan, the federal agency have proposed adoption
of many of the existing definitions, guidelines and advisory
mechanisms in the State"s progiam. The obvious, most important
change, 1is the fact that the federal government, not the State,
would be setting policy and establishing regulations for subsis-
tence activities on all federal lands in Alaska. The State would
be relegated to an advisory role iIn the decisions made regarding
subsistence activities on some 218 million acres of land.

Promulgation of federal regulations requires a nation-wide review
before implementation. This, in my opinion, increases the risk
that the federal agencies will be subjected to considerable public
pressure to develop increasingly more restrictive regulations. An
example that comes to mind is the national park units in Alaska.
There are a considerable number of people who view consumptive uses
in national parks as inappropriate, regardless of what ANILCA says.
In fact, as a hunter yourself, you must be aware of the growing

opposition to hunting anywhere! There 1is already pressure to limit
the levels of subsistence activities that occur in the park units.
Federal management, 1 believe would ultimately result in the

elimination of much, 1if not all. subsistence hunting and Tfishing 1in
the Alaskan park units.

Finally, a dual system of fish and game management in Alaska would
be very complicated and confusing. The complicated land ownership
pattens virtually ensure conflict between State hunting and
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fishing regulations and those developed by the federal agencies for
the lands under their control. 1 simply believe that a federal

takeover of subsistence activities on federal lands would not be in
the best iInterest of Alaskans.
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Process for ldentification of Rural Alaska Residents

"Rural Alaska residents are defined as those persons whose principal
residence is In a community or area of Alaska in which a significant portion
of the economy and culture is dependent on uses of fish or wildlife
characterized bv the following criteria;

1. a long-term consistent pattern of use of fish or wildlife
populations, excluding interruption by circumstances beyond the
user”s control such as regulatory prohibitions

2. use patterns that usually recur iIn specific seasons of each year
3. use patterns consisting of methods and means of harvest that are
characterized by efficiency and economy of effort and cost,
conditioned by local circumstances

4. the consistent harvest and use of fish or wildlife near, or at
locations reasonably accessible to, the residence of the persons
taking such fish or wildlife

5. the handling, preparing, preserving and storing of such fish and
wildlife in a manner that has traditionally been used by past
generations, but not excluding recent technological advances in
appropriate iInstances

6. use patterns that include the handing down of knowledge of
fishing, trapping, or hunting skills and values from generation to
generation

7. use patterns in which the products derived from such fish or
wildlife are distributed or shared among others within a definable
community of persons, including customary trade (excluding
significant commercial enterprises) barter, sharing, gift-giving.

8. use patterns that include reliance upon the wide diversity of
fish and wildlife populations of an area for personal and family
consumption and that provide substantial benefits to the economic,
cultural, social, and nutritional well-being of persons who take or
consume Ffish and wildlife for their sustenance.

The Federal Subsistence P.esource Management Board shall periodically review
communities and areas of Alaska to determine whether they comply with these
eight criteria. In the absence of adequate evidence documenting conformance
with these criteria, the Federal Board shall determine whether or not a
community or area is rural according to the definition of "rural™ eaploved bv
the U.S. Bureau of Census. Those communities or areas with populations less
than 2,500, as determined by the most recent certified State or Federal
census, will be considered rural, and those communities or areas with
populations greater than 2,500 will be considered non-rural until information
related to the aforementioned eight criteria is presented to the Board to
Indicate otherwise.
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United States Depanment of the Interior

FISH AND WILDLIFE SERVICE
REFER TO. 101! E. TUDOR RD.
ANCHORAGE. ALASKA 99507?

FEDERAL SUBSISTENCE RESOURCE MANAGEMENT BOARD
SUBSISTENCE POLICY

I. SUBSISTENCE USES MAY 7 1986

The Federal Subsistence Resource Management Board (Board) will implement the
Federal Subsistence Resource Management Program (Program) to ensure the
conservation of the fish and wildlife resources on federal lands in Alaska
pursuant to existing federal laws and policies, The program will be

consistent with the purposes of the conservation system units as defined by
ANILCA.

A. The Program will be implemented as follows:

(D) The board will assess the biological status of fish and wildlife
resources and determine whether a portion of a fish or wildlife population may
be harvested during a regulatory year consistent with the conservation,

protection and utilization of healthy populations of these resources as
required by ANILCA.

(@ The board will identify subsistence uses of fish and wildlife
resources, recognizing the customary and traditional subsistence uses by rural
Alaska residents of renewable resources for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation; for
the making and selling of handicraft articles out of nonedible byproducts of
fish and wildlife resources taken for personal or family consumption; for
barter, or sharing for personal or family consumption; and for customary
trade. Subsistence uses shall be considered to be customary and traditional
for a community or area conforming to the following criteria:

a. a long-term consistent pattern of use of fish or wildlife
populations excluding interruption by circumstances beyond the user-®s
control such as regulatory prohibitions

b. use patterns that usually recur iIn specific seasons of each
year

C. use patterns consisting of methods and means of harvest that
are characterized by efficiency and economy of effort and cost,
conditioned by local circumstances

d. the consistent harvest aad use of fish or wildlife near, or

at locations reasonably accessible to, the residence of the persons
taking such fish or wildlife

e. the handling, preparing, preserving, and storing of such
fish and wildlife in a manner that has traditionally been used by past
generations, but not excluding recent technologi:al advances in

aonroaridte Instances R FT



f. use patterns that include the handing down of knowledge of
fishing, trapping, or hunting skills and values froa generation to
generation

g- use patterns la which the products derived free such fish or
wildlife are distributed or shared among others within a definable
community of persons, including customary trade (excluding significant
commercial enterprises), barter, sharing, gift-giving

h. use patterns that include reliance upon the wide diversity of
fish and wildlife populations of an area for personal and family
consumption and that provide substantial benefits to the economic,
cultural, social, and nutritional well-being of persons who take or
consume Fish and wildlife for their sustenance.

(@) After identifying subsistence uses based upon the criteria as
set out in A,(I) & (@) of this section and in accordance with section 305 of
ANILCA, the board will determine the amount of fish andwildlife necessary to
provide for reasonable opportunities to engage in these customary and
traditional uses.

(@) The board will recommend to the Secretary of the Interior
regulations that provide an opportunity for the subsistence taking of fish and
wildlife resources in amounts sufficient to provide forthe customary and
traditional uses identified in A (2) of this section, while beilng consistent
with sound conservation and management principles and the laws, regulations
and policies governing the management of the conservation system units and
other Federal Lands. In no instance will the level of subsistence uses of
fish aud wildlife within a conservation system unit be inconsistent with the
conservation of healthy populations.

(5) When circumstances such as increased numbers of user, weather,
predation, or loss of habitat may jeopardize fish or wildlife populations, the
board will exercise all practical options for restricting non-subsistence
harvest before subsistence uses are restricted. If all available restrictions
for non-subsistence uses have been implemented and further restrictions are
needed, the board will reduce the cake for subsistence by giving maximum
protection to subsistence users who:

@ live closest to the resources;
(@ have fewest available alternative resources; and

() have the greatest customary and direct dependence upon the
resource.

B. The board may, In cooperation with the State of Alaska, recommend to
the Secretary of che Interior regulations that provide an opporrunitv for
non-subsistence uses of the resource, to the extent that the Qoc-subsistence
uses do not jJeopardize or interfere with the conservation of healthy
populations or fish or wildliie resources or with the opportunity for taking
tnese resources for customary and traditional subsistence uses as provided in
A (@ of this sectioc.
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C. Except in extraordinary situations, aircraft shall not be used for
access to fish and wildlife populations for subsistence purposes. Section 811
of ANIICA authorizes the use of snowmacoines, and motor boats for subsistence
purposes and also allows for the use of other means of surface transportation
that have been traditionally used for subsistence.

D. In its discussions regarding implementation of the Program with regard
to lands within the National Park System and the National Wildlife Refuge
System, the Board shall, in conformance with the requirements of ANILCA, limit
subsistence activities to use by local rural residents.

E. The Board shall, in making decisions or recommendations concerning the
Program, consider and ensure compliance with specific statutory requirements
regarding the management of resources oc each type of conservation system unit
or other type of Federal land, recognizing that the management policies
applicable to some units may entail meLhods of resource and habitat management
different from methods appropriate for other units.
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by Bubacclion (b)(6). The initial inquiry
thus Is whether the ﬁleadmgs and the trial
herein established the competing property
inleresU. Telbol'a, Inc. v. Cessnun Enters’,
Inc., Sup. Ct. Op No. 998 (File No. 1735),
518 P.2d 1064 (1974); Talbofe, Inc. v.
Cessnun Enters.. Inc., Sup. CL Op No.
11%67%§F|IeN0n. 2561,26711,5661* 2d 1330
Sufficient interests established for
determination if easement reasonably
necessary. — Sufficient nterests were
established by both a landowner and an
adjoining landowner to call for. tire cit
engineer to decide, under subeection (b)(6),
whether un easement across the foimer’s
land was reasonahbly, necessary to the Ist-
ler'susc of its adjoining land. Talbot's, Inc
v. Cessnun Enters,, Inc., Sup. Ct. O?. No.
998 (File No. 1735), 518 P.2d 1064 (1974).

The language followin the
semicolon in” subeection (dXIXF) ¢re-
atesan cxceplioo to the restriction of (F)
immediately preceding iL Stale v. AJ.
Indus,, Inc.; Sup. Ct. Oé)' No. 263 (File No.
477), 397 P.2d 280(1964),

Occupant must have Improved laud.
—An occugant %f the tide and submerged
lands for which he |sseek|nﬂ a preference
right must have improved the land. State
v_AJ. Indus,, Inc., Sup. Ct. Op. No. 263
(File Nu, 477). 397'P.2d 280 (1964)

Benefmgl uses made by "lessee
accrue_to benefit of lessor by reason of
uubaection (d)%)(FN State v. AJ. Indus.,
Inc., Sup. CI. 5 0. 263 (File No. 177),
397 pm 280 (1964).

Fill as permanént |mProvement —
Filt wlilcli is placed solely for the purposes
of disposing of waste or spoils cannot

ualify as a permanent improvement, On
theother hand, fill in place toa level above
the line of mean hlPh tide and actually
utilized, for beneficial’ purposes is intended
to_qualify as a permanent improvement.
City of Juneau_v. Cro I%, Sup. Cl. Op. No.
415 (File No. 752), 429 P.2d 21 1967%.,

Nnnbengficially used eloping fill, which
only turnished futeral suppart, was not
inténded to In*encompassed within the cat-

Collateral references. — 63 Am. Jur.
2d, Public Lands, 5 42.

Alaska Statutes
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egory of permanent improvement. City of
Juneay v, Cropleg, sup Ct. OéJ. No. 415
(File No 752),429'P2d 21 (1967).

Rock fill was put to beneflclal use to
the extent that it was used for the sale of
fill materials. State v. AJ. Indus.. Inc.
SUéJ Cl OB No 263 (File No. 4771, 397
P.2d 280(1964).

And became a permanent Improve-
ment — Rock fill, by reason of its suitabil-
ity Bnd utilization for a business use and
the procurement of such a use by appli-
cant, hecame a permanent improvement
owned by applicant to the extent that it
could be owned within the meaning of this
section. State v, AJ. Indus., Inc., Sup. Ct.
((ig.ei\lo. 263 (Filo No. 477), 397 P.2d 280

Open storage of machinery and
e?mpment did not establish existence
of permanent Improvement State v.
AJ. Indus,, Inc., Su;z). Ct, Og. No. 263 (File
No, 477_2, 397 P.2d 280 0 904).

But it did establish a heneficial use,
directly related to, the business activities
of applicant and its lessees, end to this
extent accrued to the benefit or applicant
in determining whether it was entiled to
a preference right, State v. AJ. Indus,,
Inc., Sup. Ct. 08' No. 263 (File No. 477),
397 P.2d 280 (1964). )
_Abarge ramp InstaUalon, its use and
its maintenance were all factors that
accrued to defendant's benefit for the
purpose of determining whether it was
entitled to preference rights. State v. AJ.
Indus., Inc., Sup. Ct, Oé). No. 263 (File No.
477), 397 P.2d 280 (39 4%. _

A'ghed, abandongd by the Army when it
terminated 1ts activities, and taken over
by applicant copstituted a permanent
improvement which, although not estab-
lished or constructed by applicant, was
under its control and being put to a benefj-
cial use. State v. AJ. Indus., Inc., Sup. Cl.
%'64’,\10' 263 (File No. 477), 397 P.2d 280

Applied in United Stales v. Alaska, 201
F. Supp. 796 (D. Alaska 19621.

Sec. 38.05.821, Tidelands seaward of,oublic recreational sites

{a) Notwithstanding anK other provision of )
accepts by conveyance or other disposition

aw municipality whic

aw, a home rule orgene_ral
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from the state a fubllc recreation area facility developed under the
termB of P.L. 607 (70 Stat. 130;, upon application, shall receive by
conveyance from the director all land owned by the state seaward of the
public recreation area facility which is between the mean high tide line
and the mean low tide line. The director may adopt necessary regu-
lations providing for the conveyance of land Under this section.

(b) Interests obtained b){ lease for shore fisheries development, sale,
Permn or lease for mineral exploration, development, or extraction, or
or any other purpose, before August 13, 1974, are ufiected by this
gefﬂo?g%ly on the date of their expiration or termination. (S 1¢h 108

Revlaor'a notea. — Formerly AS
38.06.323. Renumbered in 1984,

Sec. 38.05.830. Land disposal in the unorganized borough.
Before a sale, lease under AS'38.05.070 — 38.05.105, nr nther disposal
of state land in the unorganized borough, the commissioner shall con-
sider the effect that the sale, lease, or other disposal may be expected
to have on the density of the population in the vicinity of'the land, and
potential for conflicts with the traditional uses of the land that could
result from the sale, lease, or disposal. If necessury, the commissioner
shall develop a Plan to resolve or mitigate the conflicts in a manner
consistent with the 8ubllc interest and the provisions of this chapter.
(§ 33 ch 113 SLA 1981)

Revlaor'a notea. — Furmerly AS
38.05.301. Renumbered in 1984.

Sec. 38.06.840. AppnBsal. @Land may not be sold or leased, or a
renewal lease issued, except in the case ofan oil or gas or mineral lease,
unless it has been appraised within one year before the date fixed for
the sale or lease. When land is offered at public sale but is not sold and
is available at private sale, a reappraisal is not required unless the
director considers that a change in value of the land may have
occurred. A ?razmg lease may be granted to a lessee of federal grazing
lard without prior appraisal, if the federal lease was cancelled to allow
the Btate to select the land under lease. Land may not be sold or leased
for less than the approved, aggralsed market value, excegt us provided
in AS 38.05055, 38.05.057, 38.05,075 — 38.05.085, 38.05.097,
38.05.810, and 38.05.820. o

(b) Appraisals required by this section may be made by employees of
the department whoare qualified to determine the valué of land under
standards set by the commissioner. (3 3 art 11l ch 169 SLA 1959: am
?50h618LA1 60; am § 14 ch 182 SLA 1978; am 8§ 37.38 eh 85 SLA

979; am § 41 ch 152 SLA 1984
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Revlsor'a note*. — Fnmerly  AS "oneyear” for "120 daya" in the first aen-
38.05,310. Renumbered in 1984, tenceand nude a aeries or technical and

Effect of amendments. — The. 1984 internal reference changes throughout the
amendment, in subsection Ir.|, substituted rest of the subsection

NOTES TO DECISIONS

Inadequate appraisal. — Routine Ap;z)lied in Moore v. State. Sup Cl. Op.
application of $100 minimum without No.ll 84 (File Noe. 2551, 2587), 553 P.2d

making any inquiry into the market value 76)..
of parcels was not such an appraisal as ited in State v. Aleut Corp., Sup Ct.

would satisfy the requirements of this sec- O% No. 1198(File No. 22151.541 P2d 730
tion, State v. Weidnor, Sup. Ct Op. No. El 75%; Wessells v. Stale, Dep't of nga.
2188 (9K|IeNos. 6220,6240,62721,  P.2d Uf. t. Op. No. 1402 (File No. 2834), 562
(19841, P.2d 1042?1977).

Sec. 38.05.850. Permite. (a) The director, without the prior
approval of the commissioner, may issue permits, rights-of-way or
easements on state land for roads, trails, ditches, field gathering lines
or transmission and distribution pipelines not subject to AS 38.35,
telephone or electric transmission and distribution lines, log storage,
oil well drilling sites and production facilities for the purposes of recov-
ering minerals from adjacent land under valid lease, and other similar
Uses or improvements, or for the limited personal use of timber or
materials, The commissjoner, upon recommendation of the director,
shall establish a reasonable rate or fee schedule to be charged for these
uses, subject to the exception for nonprofit cooperative associations
specified in (b) of this section. In the granting, suspension or revocation
ofa permit or easement of land, the director shall give preference to
that use of the land which will be of greatest economic benefit to the
state and the development of its resources. However, first preference
shall be granted to the upland owner for the use ofa tract of tideland,
or tideland and contiguous submerged land, which is seaward of the
uplandtpropertyofthe upland ownerand which is needed by the upland
owner for any of the purposes for which the use may be granted.

()  The fee charged for a right-of-way a]pprove,d under (a) of this

section shall be waived by the commissioner if the right-of-way is for
0 transmission or distribution line established by a nonprofit cooFe_ra-
tive association ogganlzed under AS 10.25 for the purpose of supp Jlng
electric energy and power, or telephone service, to its members, and the
waiver is considered by the commissioner to be in the best interests of
theslate. (§ 7art Il ch 169 SLA 1959; am § 7 ch 61 SLA 1960; am § 4
ch 72 SLA 1972; am § 28 ch 3 FSSLA 1973; am § 13 ch 257 SLA 1976;
am 88 1, 2 ch 25 SLA 1979)

Revlaor’s notes. — Formerly AS
38.05.330. Renumbered in 1984.

5 38.05.860 Punuc Lands § 38.05.860
NOTES TO DECISIONS

Quoted in Swindel v. Kelly, Sup CI. Cited in Chevron USA. Inc. v.
Og No. 812 iFile Noa. 1416, 141851, 499 LeReache Sug. Ct, Op No 2659(Kile Nos.
P2d 291 (1972). 6396. 66491, 663 P.2d 923 (1983)

Collateral references, — 63 Am. Jur.
2d, Public Lands. IS 27, 28.

Sec. 38.05.860. Deposits, (a) Thedirector may require an applicant
seeking the sale, lease or other disposal of land, other than under an
oil and"gas or mineral lease, to deposit an amount coverm{] the esti-
mated cost of an appraisal, Burvey and necessary adver |sm?. All
deposited funds not exgended shall be refunded to the aPpllcant. [fland
is sold or leased to other than the aPpllcant making the deposit, the
party awarded the land shall pay the total actual cost ofappraising and
surveying the land, together with the total actual cost of advertising,
and the deposit shall be returned to the original applicant..

(b) Except as provided in (c) of this section, if a cquetltlve sale or
lease of state land, minerals, timber or materials is to_be made by
Bealed bid, the director may re?uwe each bidder to submit an earnest
money deposit with each bid. If the sale or lease_is by public auction,
the director may require each person desiring to bid to make an earnest
money deposit before bidding. The earnest money deposit of the hlghest
qualified bidder shall be applied toward the sale or lease price, Ifthe
successful bidder defaults In the p%ment of the amount bid, the
deposit shall be forfeited to the state. All other earnest money deposits
shall bo returned unless the commissioner decides to award the
contract to the second highest qualified bidder upon default by the
highest bidder rather than call for new bids, in which case the commis-
sioner may retain the deposit of the second highest ?ualltled bidder
until final disposition of the land is made. A successtul bidder for a
mineral lease who can prove to the satisfaction of the commissioner
within 45 days after notification of the lease award that there is a
reasonable doubt as to the abil’ty of the state to grant a valid lease to
the land may withdraw the amount bid and have the earnest
money deposit returned. _ _ N

(c) The commissioner shall require each bidder for the competitive
Ieasm([; ofoil and gas land to submit with each bid a deposit of money
equal to 20 per cent of the bonus, (é 8art 1Ml ch 169 SLA 1959; am § 1
ch 145 SLA"1966; ant § 4 ch 155 SLA 1978)

38.05.335. Renumbered in Bﬂn erly AS
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- 4.ch 103 SLA 1983; am 88 5— 8 ch 152 SLA 1984; am S* 51.52 ch
74 SLA 1985)
Kffecl of nmrmImenin, — The 1985  Hlilulpd "nulhnrilv" for “ImiirH under AS

nmend.ucnl inserted "AS 29.85 or former” 29 59.150" at the end of pnrncrnph w1 of
in paragraph (11 of subsection ibi and sub-  subsection (el

Sec. 38.04.021. Disposal of municipal %rnnt land entitlements.

(a) A municipality may apply for financial assistance for the execu-

tion of a land disposal program of general grant land entitlements
received from the state under AS 29.65 or former AS 20.18.201 —
29.18.213 by submitting a request to the commissioner for inclusion in
the request submitted to the legislature under AS 38.04.020(e). A
municipality may request financial assistance for expenses of survey-
ing land, designing s "division plats, installing improvements re-
cwired by municipal ordinance or regulation of the local platting au-
thority, and other reasonable direct costs of land disposal.

(b) A request by a municipality under this section must be accom-
panied by

(1)a schedule for the disposal of municipal land for the next five
years; the schedule shall be based on an assessment of the demand for
private land within the municipality and included in the assessment
submitted under AS 38.04.020(0;

(2) an estimate of the number of acres of municipal land that the
municipality plans to dispose of during each fiscal year of the five-
year period;

(3) adescription ofthe methods to be used for the disposal of munic-
ip%I land and the terms under which it will be offered to the public;
an

(4) a description of the municipal land that the municipality plans
to dispose of each fiscal year during the five-year period.

ﬁc) Thu commissioner shall determine thul a request by a munici-
pality meets the requirements of this section before it is submitted to
the legislature. The commissioner shall administer money appropri-
ated by the legislature for financial assistance to a municipality under
this section. Money sgent under this section constitutes a grnnt unless
otherwise provided by the legislature.

(> A grant made under this section may not exceed five times the
amount of money appropriated by a first class city, a borough, or a
unified municipality for the disposal of municipal land in the current
fiscal year unless the commissioner exempts the municipality from
this subsection.

(e) Agrant made under this section may not exceed seven times the
amount of money appropriated in the current fiscal year for disposal of
municipal land by

(11a second class city; or

&38.04.045 Public Lanto; § 3b 04.045

(2) a first class city, a borough, or a unified municipality that is
exempted bv the commissioner under (di of this section. (S 5 ch 113
SLA '1981; am 8§ 53 — 55 ch 74 SLA 1985)

Effect of amendments, — The 1985 unified under AS 29 68 210 — 29.68.440";
amendment in subsection Ini inserted "AS  nnd |nJ)arntf.rr]ph 121 0f subsection (el sub-
29 65 nr former" in theTirs| sentence nnd  stituted “unified 'munlmpalltg thnt” for
substituted ‘authority for board "in the “municipalitv unified under AS 29.68.240
last sentence; in subsection id) substituted 29 68.440 which."

"unified municipality” fnor "municipality

(See. 38.04.045. Survey nnd subdivision./a) [Repealed, § 88 cl;
UETSLA 19847]

(b)  Before the issuance of a long-term lease under AS 38.05.070 or

of a patent for state land, an official cadastral survey shall be accom-
plished, unless a comparable, approved survey exists that has been
conducted by the federal Bureau of Land Management. Before land
may be offered under AS 38.05.055 — 38.05.057, AS 38.08, or AS
38.09, an official rectangular survey grid shall be established. The
rectangular survey section corner positions shall be monumented and
shown on a cadastral survey plat approved by the state. For those
areas where the state may wish to convey surface estate outside ofan
official rectanqular survey grid, the commissioner may waive monu-
mentation of Individual section corner positions nnd substitute an
official control survey with control points being monumented and
shown on control survey plats approved by the state. The commis-
sioner may not issue more than one conveyance for each section
within a township outside of an official rectangular survey grid. No
Portion of land to be conveyed may be located more than two miles
rom an official survey control monument except that the commis-
sioner may waive this re(}uirement on a determination that a single
purpose use does not justity the requirement if the existing status of
the land Is known with reasonable certainty. The lots and tracts In
state subdivisions nhall be monumented and the cadastral survey and
plats for the subdivision shall be approved by the state. Where land is
located within a municipality with planning, platting, and zoning
powers, plats for state subdivisions shall comply with local ordinances
nnd regulations in the same manner and to the same extent as plats
for subdivisions by other landowners. State subdivisions shall be filed
and recorded in the district recorder's office. The requirements of this
section do not appIY to land made available through a cabin permit
system, for material sales, for short-term leases, for parcels adjoining
a surveyed right-of-way, or for land that has been open to random
staking under the remote parcel |orogram or homestead program in
the Pnst; however, for short-term leases the lessee must comply with
local subdivision ordinances unless waived by the municipality undeF
procedures specified by ordinance. In this subsection, "a single pur-
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pose use" includes n communication site, an aid to navigation, and a
gark site. 5 5 ch 181 SLA 1978; am SS 11. 88 ch 152 SLA 1984; am
1ch 123 SLA 1988; am S 29 ch 161 SLA 1988)

Effect of amendment!!. — The first
1088 amendment, effective June 9, 19H8,
in subsection Ibl. substituted “issuance of
ft long term lease under AS 28.05.(170 nr
of a patent for" for "conveyance of surface
rights to" and "approved" Tor "acceptable”
in"the first sentence, inserted Ib" second
sentence, deleted "However™ at the begin-
ning of the fourth sentence, substituted
"lecUhgdlur survey grid, the commia-
sinner may wnive monumentalinn o f for
“cadastral survey grid, the director ma%/
waive monumenintion of all" in the fourt
sentence, inserted the fifth sentence, sub-
stituted "an official survey control” for
"such a survey control" and "a single pur-
pose use does not justify the requirement
If the existing status ofthe land is known

with ~reasonable certainty” for "topo-
graphic features, diffuse settlement, or
the public interest do not justify the re-
quiremenl™ in the sixth sentence, and "for
material sales, for short term leases, for
parcels adjoining a surveyed right-of-way,

or for land that has been open to random

staking under the remote parcel program

or homestead program in the past” for
"material tulles, or short-term leases” in

the tenth sentence, and added the last

sentence.

The second 1988 amendment, effective
January 1, 1989, inserted "and recorded"
in the ninth sentence in subsection (b).

While neither amendment gave effect to
the other, both have been given effect in
this section as set out above.

Article 3. Inventory, Planning, and Classification.

Section o o
65 Land use planning mid classification

Sec. 38.04.065. Land use

planning and classification.

(a» Except as provided in (d) and (nh) of this section, the commissioner
shall, with local governmental and public involvement under AS
38.05.945, adopt, maintain, and, when appropriate, revise regional
land use plans that provide for the use and management of state-
owned land.

<) In the adoption and revision of regional and site-specific land
use plans, the commissioner shall

'(Il(} use and observe the principles of multiple use and sustained
yiela;

(2) consider physical, economic, and social factors affecting the area
and involve other agencies and the public in achieving a systematic
interdisciplinary approach;

(31 give priority to planning and classification in areas of potential
settlement, renewable and nonrenewable resource development, and
critical environmental concern;

(41 rely, to the extent that it is available, on the inventory of the
state land, its resources, and other values;

5) consider present and potential uses of state land;

6) consider the supply, resources, and present and potential use of
land' under other ownership within the area of concern;

(d?i plan for compatible surface and mineral land use classifications;
an
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(8) Frovide for meaningful participation in the planning process by
affected local governments, state and federal agencies, adjacent land-
owners, and the general public.

(? The commissioner shall adopt regional land use plans for state
land. Each regional land use plan shall identify and delineate

(1) areas of settlement and settlement impact, where land must be
classified for various private uses, renewaple and nonrenewable re-
source development, and for public recreation, open space, and other
public uses desirable in and around settlement; an

(2) areas that must be retained in state ownership and planned and
classified for various uses and purposes under AS 38.04.015.

(d) The commissioner may adopt us a land use plan a comprehen-
sive plan adopted by a municipality having planning and zoningi
powers or a land management plan adOﬁted by another governmenta
entity if the commissioner determines that the plan adequately recog-
nizes and protects state interests. A decision to adopt the plan must be
preceded by public hearings in afiected and interested communities
and by a draft decision, available for public review, that describes the
state's interests and how the state will implement the pinn.

¢) Land shall be classified as provided in AS 38.05.300.

fi Each decision about the location of easements and rights-of-way,
other than for minor access, shall be integrated with land use plan-
ning and classification.

(g% Each land use plan adopted by the commissioner under this
section shall be consistent with municipal land use plans to the maxi-
mum extent determined consistent with the state interests and the
purposes of this chapter. _

(h) Before the commissioner adopts a regional land use plan, a land
classification may be made on the basis ofa site-specific land use plan,
excegt a classification for a land disposal under AS 38.05.057, AS
38.08, AS 38.09, or a new commercial agriculture project under AS
38.05.020(b)(6). After adoption ofa regional land use plan, land classi-
fications shall be made under the plan. o

(i) Anoil and gas lease sale is not subject to this section. Oil and gas
lease sales are subject to the planning process established under AS
38.05.180. (8 5¢h 181 SLA 1978; am § 8 ch 113 SLA 1981; am § 93 ch
6 SLA 1984; am 8 1 — 7 ch 75 SLA 1987)

Effect of amendments. — 'Die 1987
amendment in subsection (a) substituted
“Except ns provided in (d) and ‘h) of Hiis
seclion, the” for 'The," "under" for "in ac-
cordnnce with," "adopt" for “develop," and
"thal" for "which," inserted "regional"
and "and management,” and deleted "b
regions or areas” following "provide™ an
"the" precedln?_ "slate-owned™ and made
minor punctuation chnnges; in subsection
(hi in the intmdurtnry ‘Inngnagc snhsli-

tuled "adoption” for "development™ and
inserted "regional and site-specific,” de-
leted "regionor” preceding "area" in para-
graph FZ). inserted "renewable and nonre-
newublc resource development™ in para-
graph (3), nnd deleted "or region" follow-
ing. "area” in pnra?rnph (6%; in subsection
gc) in the first senfence substituted "The"
or "As a basis for more detailed land use
planning and classification, the" nnd
"adopt” for "deypirtp" and H?'ele;| "(he use
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of nil." substituted "Each re%ional land
use plan" for T hese regional plans” a: the
beginning ofthe second sentence, inserted
“renewable and nnnrenewahle resource
development” in paragraph (1> and in
paragraph (2) substituted “that" for
“"which™ and “under" for "in accordance
with"; rewrote subsection (dl; in subsec-
tion fO substituted “Each decision" for
"Decisions" nnd deleted “for the appropri-
ate area or region" at the end of the auli-
section; in  subsection [g> substituted
“Each land use plan” for "Land use pinnB"
and "municipal” for "local governmental”;
and added subsections_(lit nnd lit.
Editor's notes. — Section 16. ch. 76,
SLA 1907, pmvulcs thnt “I1land that wns
classified for disposal or other purposes

before August 29, 19H6 remains subject tn
the classification order in effect on that
dale until the land is reclassified under
AS 16 04.065, as amended by arcs. ! — 7
of this Act tcb. 75. SLA 19871, and AS
3H.05 ;iuu." )

Section 17. ch. 75, SLA 1987 provides
that "lal laud management nnd disposal
decision, including n disposal under AS
3805.957. AS 38.08, or AS 38.09, or a
commercial agricultural project under AS
38.05.020(b)(6>, made before June 16,
1987, under a classification order under
AS 38.05.300 ia valid, notwithstanding
the adoption of thn cInsaifirnticin order Ire-
fore the adoption of the regional land use
plan, if other requirements of law were
met.”

NOTES TO DECISIONS

~Mandate of section. — When read in
its entirely the meaning of this section is
Blaln: it mandates u comprehensive,
rond-scale planning process prior to sile-
8pecitic planning and classification. Con-
sequently, a decision of the state Depart-
ment of Natural Resources to dispose of

land in a lottery was invalid where the
department failed to comply with the land
use planning proceBa mandated by stat-
ute. Alaska Survival v. State, Dep't of
Natural Resources, Sup. Ct. Op. No. 3101
(File No. S-9961, P.2d F1986).

Article 4. General Provisions.

Section )
900. Re?.ul_altmns
910. Definitions

Sec. 38.04.900. Regulations, (a) The commissioner shall adopt

under the Administrative Procedure Act (AS 44.62) regulations be-
lieved necessary to carry out the purposes of this chapter.

(b) A municipality has standing to petition the commissioner for
the adoption of a regulation, or for the amendment or repeal of on
existing regiulatlon, or to appeal a decision of the commissioner with
respect to classification, management, or disposal of land made under
authority of a regulation adopted under (a) of this section with respect
to state land outside the corporate boundaries or the municipality to
protect any interest which the municipality is authorized to regulate
outside its boundaries under AS 29.35.020. _

(c) Ifthe regulations adopted by the commissioner under (a) of this
section fail to provide for a process by which decisions of the commis-
sion may he appealed, an interested Eerson may petition for reconsid-
eration of n decision. The petition shall contain the information re-
quired to be submitted by AS 44.62.220 and shall be acted upon by the
commissioner in the manner provided in AS 44.62.230. For purposes
of this section, u municipality in nn interested person with respect to

8
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its interests in land defined in (b) of this section. (S5 ch 181 SLA
1978; am § 94 ch 6 SLA 1984; am § 56 ch 74 SLA 1985)

Effcc*  amendment*. — The 1985  for "AS 29.48.037" at the end of oubsec*
amendment nubnliluted "AS 2935.020" linn (bl.

Sec. 38.04.910. Definitions. In this chapter, unless the context
otherwise requires,

(1) "commissioner" means the commissioner of the Department of
Natural Resources;

(2) "director” means the director of the division of lands of the De-
partment of Natural Resources;

(3) "fair market value” means the price at which a willing seller
and a willing buyer will trade;

(4) "long-term lease” means a lease for a term of 10 years or more;

(5) "multiple use™ means the management of state land nnd its
various resource values so thnt it is used in the combination that will
best meet the present and future needs of the people of Alaska, mak-
ing the mostjudicious UBe of the land for some or all of these resources
or related services over areas large enough to provide sufficient lati-
tude for periodic adjustments in use to conform to changing needs and
conditions; it includes

(A) the use of some land for less than all of the resources, and

(B) a combination of balanced and diverse resource uses that takes
into account the short-term and long-term needs of present and future
generations for renewable and nonrenewable resources, including, but
not limited to, recreation, range, timber, minerals, watershed, wildlife
and fish, and natural scenic, scientific, and historic values;

(6) "official cadastral survey” means a United States public land
survey or a survey executed under survey instructions issued by the
division for the purpose of preparing a cadastral survey Plat, and
approved nnd accepted by the division for the state’s official records;

F?) "official control survey” means a position marked on the ground

by triangulatiot; or traverse stations established in conformity with
stundards adopted by United States Coastal and Geodetic Survey for
first, second and third order work, whose geodetic positions have been
rigidly adjusted on the North American datum of 1927 and approved
by the division;
8) "short-term lease" means a lease for a term of 10 years or less;
9) "state pnrk” meons nn area of state land designated by law to be
mnnnged for public use and enjoyment of recreational, scenic, cul-
tural, historical, wilderness, and similar values, and includes roadside
rests nnd recreational benches, slate monuments nnd historic sites,
state recreation areas and state parks, includinq marine parks;

(10) "state trail" means an area desi?nated by law to be managed
as a public historic or recreational trail including but not limited to

9
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(A)  trails designated under AS 41.21.850 — 41.21.860, wilderness

trails and campsites; nnd _
(B> trails nnd footpaths designated under AS 41.21.864 —

41.21.872;

(111 "sustained yield" means the achievement and maintenance in
perpetuity of a high level annual or regular periodic ou_tﬁut of the
various renewable resources of the state land consistent with multiple

use;
12)  "wild and scenic river" means a free-flowin_F river or stream
designated as provided in 16 U.S.C, 1271-1287 (Wild and Scenic
Rivers Act, 82 Stnt. 906). (8 5 ch 181 SLA 1978; am 9 95 ch 0 SLA
1984; am § 8 ch 75 SLA 1987, am § 2 ch 123 SLA 1988)

Reviaor’a notes. — Reorl<nnized in aliluted "10" Tor "five" in paragraph (83.
1988 to alphabetize the defined terms. The 1988 amendment, effective June 9,

Effect of amendments. - The 1987 1988. inserted paragraph (4).
amendment, effective June 16, 1987. aub-

Chapter 05. Alaska Land Act.

Article

1. Administration g5 38.05.0351

2. Sale of Lands 155 38.05.057, 38.05.065) )

3 lleasing of Linds Other Tlinn for  the Extraction of Natural Resources
(85 38.05.075. 38.05.08%/? .

4. Disposal of Timber nnd Materials g5 38.05.115)

5. Reservation of Rights to Alnska %3 38.05.127, 38.05.128)

6. leasing of Mineral Lands (85 38.05.180, 38.05.183

7. Mining R|ght53£55 38.05.195 - 38.05.205, 38.05.210, 38.05.220, 38.05.230,

38.05.245 - 38.05.252, 38.05.265, 38.05.275)
9. Land Selection (5 38.05.29(?
. Classification of Land (5 3 .05.321%
. Miscellaneous Provisions (55 38.05.800,38.05.810,38.05.855,38.05.856,38.05.874,

3805875) .
14. Genernl I'revisions (55 38.05.940 — 38.05.946, 38.05.965)

Co—

Cross references. — For interim men-  SLA 1986, in the Temporary and Special
tnl health trust commission, see ch. 132, Acta.

Article 1. Administration.

Section ) )
35. Powers and duties of the director

Sec. 38.05.020. Authority nnd duties of the commissioner.

Editor's notes. — Section 17. ch. 75, AS 38.09, or a commercial agricultural
SLA 1987 provides Ihnf'Inl land manage- Emject under AS 38.05.020l0>(6), made
(ltttr. 1lld tiaH)MHI ik'tiHiun. intituling a  before June 16, 1097, under a rinoaifirn-
disposnl under AS 38.05 057. AS .'18.08,or lion order under AS 38.05.300 iB valid.

10
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notwithstanding the adoption of the rins  regional land use plan, if other require-
sification order before the ndoption of the  ments of law were met."

Sec. 38.05.035. Powers and duties of the director, (n) The di-
rector shall

(1) have general char%e and supervision of the division and may
exercise the powers specifically delegated to the director; may employ
and fix the compensation of assistants nnd employees necessary Tor
the operations of the division; and is the certifying officer of the divi-
sion, with the consent of the commissioner, nnd may approve vouchers
for disbursements of money appropriated to the division;

SZ) manage, inspect and control state land and improvements on it
belonging to (he state and under the jurisdiction of the division;

(3) execute laws, rules, regulations and orders adopted by the com-
missioner;

(4) prescribe application procedures nnd practices for the sale, lease
or ot}]her disposition of available land, resources, property, or interest
in them;

(5) prescribe fees or service charges, with the consent of the com-
missioner, for any public service rendered;

(6) under the conditions and limitations imposed by law and the
commissioner,, issue deeds, leases or other conveyances disposing of
available land, resources, property or any interests in them;

(7) have jurisdiction over state land, except that land acquired by
the Alaska World War 11 Veterans Board and the Agricultural Loan
Board or the departments or agencies succeeding to their respective
functions through foreclosure or default; to this end the director ﬁos-
sesses the powers and, with the approval of the commissioner, shall
perform the duties necessary to protect the state’s rights and interest
In state land, including the taking of nil necessary action to protect
and enforce the state's contractual or other property rights;

(8) IRepealed, § 20 ch 182 SLA 1978]

(9) maintain such records as the commissioner considers necessary,
administer oaths, and do all thin?s incidental to the authority im-
posed; the following records and files shall be kept confidential upon
request of the person supplying the information:

(A) the name of the person nominating or apglying for the sale,
lease, or other disposal of land br competitive bidding;

(B) before the announced time of opening, the names of the bidders
and the nmounts of the bids;

(C) all geological, geophysical and engineering data supplied,
whether or not concerned with the extraction or development of natu-
ral resources;

ID) except as provided in AS 38.05.036, cost data and financial in-
{Farrmﬁgir%r;_submitted in support of applications, bonds, leases and sim-

n
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acquired by exercise of the option granted in this subsection may not
exceed 320°acres. Agricultural land that is acquired under this section
must be used for agricultural Spurposes as required by law.

b) /Repealed, § 88 ch 152
¢] Under this section

LA 19841

1) the director may transfer state land classified for agriculture

ong for agricultural purposes;

the sale or lease shall be at

When nat in conflict with

Public auction.

his section, the provisions of AS

!
38.05.045 — 38.05.105 apply to disposals under this section.

e) In this section,

1) "agricultural purposes” includes fanning, ranching, grazing, and
storage or control of agricultural crops or livestock:

SZE] "approximate vicinity” includes an area in which the land does
not have a common houndury to presently held land or in which the
land_ is physically separated from presently held land by any type of

barrier.

Aéo Nothin inécgofthissection affects the disposal of minerals under

38.05.135 —
1976; am 88 4 — 6 ch 2
§ 25,26, 88 ch 152 SLA 1984)

Cross reference*. — For provision
restricting the sale, lease or other disposal
or agrictltural land in a manner
inconsistent with this section, see AS
38,05.321.

Effect of amendments, — The. 1984
amendment, in subsection (al, substituted
"first option at” for "60-day first option
after the date of' and "land Presently held
by the Alaskan, resident” for “or in the
approximate vicinity of his presently held
land” In the first sentence, insertéd the
second sentence, and made a aeries of lech-

05,183, (

§ 1ch 97 SLA 1965; am 55 | 2ch71SLA
57 SLA 1976; am § 30 ch 85 SLA 1979; am

nical changes throu?hout the rest of the
subsection; repealed former subsection (b)
relating to the procedure to be followed
where more than one person was eligible
for a first option; and, in subeection tc),
divided former paragraph i1l into presen
aragraphs 11) and (2), rewrote paragraph
E)l), which formerly réad "the director may
convey or leaao an’interest In the land only
for agricultural purposes, and all other
interests in Ihe land remain in the state,"
and repealed former paragraphs (2M8),
relating to the remaining interests.

NOTES TO DECI9IONY

Quoted in State v. Weidner, Sug). Ct.
Op. No. 2788 (File Nos. 6220, 6240,6272),
P2d (19841,

Article 3. Leasing of Lands Other than for the Extraction of
Natural Resources.

Section

70. Generally

75, Leasing procedures.
79 Remote cabin permit

Section

8il. Rejection of bide

82. Leases  for  shore fisheries
development
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Section Section . .
85, Term of lease land leased by nonprofit organise

87. Forest Service permittees’ leasing lions )
preference 98. Senior citiicna exemption

90. Removal or reversion of improve- 102. Leasee preference o
ments upon termination of leases  103. Rights of holder of security interest

95, Subleases 105. Penodi rent adjustments
97 Exemption from rental payments on

Cross references. — For reservation to  prope. ties or interest tc.Blote land ore sub-
which contracts for sale, lease or grant of ject, see AS 38 05.125
slate land and deeds to state land,

Sec. 38.05.070, Generallg, (a) Land. including tide, submerged or
Shoreland, to which the state holds title or to which it may become
entitled, may be leased, except for the extraction of natural resources,
in the manner provided in AS 38.05.070 — 38.05,105.

(b) The director, with lhe aé)proval of the commissioner, shall deter-
ming the land to be leased and the limitations, conditions and terms of
the lease. The director shall preserve rea »'nable and traditional access
to state land and water. If the appraisee value of the transaction is
$5,000 a year or less the director may negotiate a lease for a period not
to exceed 10 years, and on the limitations, conditions and termB that
the director considers are in the best interests of the state. A lease
nesgotlated under this subsection is not eligible for a preference tinder
AS 38.05.102. , , , ,

_(c) A lease may be issued for a period up to 55 years, if the commis-
sioner determines it to be in the best interests of the Btate. The commis-
sioner shall consider the useful life ofany improvements proposed and
approved under AS 38.05,075 in determining the term ot the lease. If
the commissioner determines that the land or a part of it which is the
subject of a grazing lease is not being used for the E5)urpose issued, the
lease ma{ bedeclared void. (§ LartVch 169 SLA 1959;am § 21 ch 113
SLA 1981; am §§ 27, 28 ch 152 SLA 1984)

Effect of amendments. — The 1981  determines it to be in the best interest* of
amendment added the third sentence of  the stale™ for "It apPears to be In the best
subsection tb). ) ) interests of the stnte nnd if the commis-
_ T7¢ 1984 amendment, in subsection th), ~ sioner approves” in the first sentence
inserted the second sentence and, in the Inserted the second sentence, nnd delete
third sentence, substituted "45,000" for  Ihe former loBt sentence, which read

4250," 10" for "6," und “that the director However, a nonrenewnble lease for school
for "which he' nnd deleted "withoutadver- lunds may lie issued for a period not to
tisement” following "lease™; and, in sub- exceed 99 yeBrs."
section (c), substituted "the commissioner
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NOTES TO DECISIONS

Adjudicatory provision* of the lease nmy ho terminated for
Ataika Administrative Procedure Act noncompliarce McCarrey v. Commis-
EAS 44.82) do not apply to the termina-  sioner of Natural Resources, Sup. Ct Og).
ion of grazing leaaea by the stale divi- (’\{8'741088 (File No. 2075), 526 P. 2d 1353

sion of lamia. MiCnttty v. Commissioner L )
of Natural Resources.” Sup. Ct._ Op Terminating state grazing . leases

. Ct. Op. No

1088 (File No. 2075), 526 P.p2d 1353<1974).  without affording the leSsee notice and
There is no indication in subsection (¢). hearing would undermine both the |00||CY
or other provisions which appl)r, to slate  evinced by Alaska Const, art VIII, and
t[;ratlng |eaaea, that requires application of ~ the explicit due progess guarantee pro-
he procedures of the Administrative Vided by Alasku Const, art, |, 7
Procedure Act (AS 44.62) McCarrey v. McCarréy v. Commissioner of Natural
Commissioner of Natural Resources . Resouicee Sufd Cl. Op, No. 1088 (File No.

Ct. Op, No. 1088 (File No. 2075), 526 P.2d ~ 2075), 526 P.2d 1353 (1974).
1353 (19741 Procedure required by due process

Buf state mutt afford notice and  prior to terminatlun of grazing lease.
hearing before termination. — While ~ee McCarrey v. Commissioner of Natural

the adjudicatory provisions of the Admin-  Resources, Sup. Ct. Op. No. 1088 (File No.
istra_tiéle Procedure Act (AS.44.62) arc not  2076), 526 P.2d 1353 1974%. .

?p rIllcable,ldu,e prt%cets,stcpnﬁderaglonts lead HS 3&58‘3th ISnupA(!,)(e(S) a Nokz{ 0 G%EWe Ng.
0 the conclusion that it Js incumbent upon Sup. Ct. Op. No. .
the state to alTaid noticd and & hearingto 6201,426 P.2d 1006(1%7).

ensure due process before a state grazing

Collateral references. — 33 Am. Jur. 73A CJ.S., Public Lands, 5 197; 81A
2d, Public L&ida. 55 108 to 116; 72 Am.  CJ.S., States, § 150.

ur. . States, Territories and
Dependencies, I 66-70.

See. 38,05,075. Leasing procodurcB. (a) Except as provided in AS
38.05,087 and this section, leasing shall be'mode at public auction to
the hlghest_guallfled bidder as détermined by the commissioner. An
aggrieved bidder may appeal to the commissioner within five days for
a review of the determination. The Ieasmq shall be conducted by the
commissioner and the successful bidder shall deposit at the auction the
firstyear's rental or that portion of it that the commissioner requires
in accordance with the bid. The commissioner shall require qualified
bidders to deposit a sum equal to any survey or appraisal costs reason-
ably incurre b% another qualified bidder acting in‘accordance with the
regulations ofthe commissioner. 1fa bidder making a deposit of survey
or aF yraisal costs is determined by the commissioner to be the highest
qualitied bidder under this subsection, the deposit shall be paid to the
unsuccessful bidder who incurred those costs. Any survey or ap?ralsal
costs reasonably incurred by a qualified bidder under the regulations
of the commissioner or deéposited under this subsection must be
credited under the first and then subsequentyears’rentals. All coats for
survey and apprralsal shall be approved in advance ill writing by the
comniissioner. The commissioner shall immediately issue a receipt con-
taining a description of the land or interest leased, the price bid, terms
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ofthe lease, and the amount ofany credit forsur\/ek/ and appraisal costs
to the succesflful qualified bidder. If the receipt is not accepted in
writing by the bidder under this subsection, the commissioner may
offer the land for lease again under this subsection. A lease, on a form
approved b)é the attorney general, shall be signed by the successful
bidder and by the commissioner within 30 days after the auction.

(b) When a valid existing federal grazing lease is cancelled to allow
Otate selection of the area undpr lease, the lessee of the land has the
Preference right to lease the land without competitive bidding for a
erm equal to that originally granted in the cancelled federal lease and
upon terms as favorable to the lessee as those contained in the
cancelled federal lease. _

(c) The owner or lessee of land that fronts on tlde_orsubmerged land
of the state is entitled to acquire a lease for the tide and submerged
land without competitive bidding if the director determines that

(1) the lease of the tide or submerged lend is necessary to facilitate
water transportation of goods, services, or resources to or from the
owned or leased upland or for another water-dependent purpose;

) the_Proppsed use of the tide or submerged land is compatible with
the classification of the land and with any applicable land use plan
adogpted under AS 38.04.065; and o

(3) issuance of the lease to the tide or submerged land will not inter-
fere with prior existing rights to the leased land. o
_(d) 1f the commissioner Issues a lease under (c? of this section, the
right of access to the tide and submerged land shall be nonexclusive in
the lessee unless the commissioner grants the lessee the exclusive right
to use the tide and submerged land. o _

(e) The commissioner mag regmre prequalification of bidders for a
lease to be issued under AS 38.05.070. Ifthe commissioner determines
to require P_requallflc_atlon, the procedures established by this section
and the notice |ncludmgfre-quallflcanon requirements required to be
given under AS 38.05.945 shall be completed within 75 days of the
receipt of the first lease ap‘)ll_catlon unless the commissionér 9raan
additional time for the completion of the procedures. Within the 75-day
period or the additional time granted by the commissioner, the commis-
sioner shall complete
1) classification under AS 38.05.300;

2) the procedures required by AS 38.05.035(e);
3) any other action required by law for the disposal of the tense to
a bidderexcept survey, apppraisal, and the auction.

(f?] The commissioner may issue a lease without competitive bidding
at the approved, appralsed market value of the land determined under
AS 38.05.840 if, after completion of the procedures required by (el of
this eaetlon, the cuniiitissiuiiei determines that thoro ia orily one
?uallfled bidder. The commissioner may establish terms and conditions
or entry to the land pending survey nnd appraisul of the land. The
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commissioner shall issue the lease as soon as is practicable foIIowing
%%eoguor?\)/seeé)and appraisal of the land subject to the provisions of A

(l]) ‘Notice ofun auction re_(%_uired,under this section shall be made by
certified mail to all .preguall ied bidders. o _

(h) A person aggrieved by a decision of the commissioner undnr thin
section may appeal to the commissioner within five days of the
prequalification decision. The decision of the commissioner under this
subsection or under AS 38 05.035§§e) may be appealed to the superior
court. (§ 2art V ch 169 SLA 1959;am § 10 ch 61 SLA 1960; Lin § 3
ch 74 SLA 1961; am § 2 ch 26 SLA 1963; am § 1¢h 84 SLA 1965; am
§ 1ch 106 SLA 1966; am §§ 29, 30 ch 152 SLA 1984)

EfTect of amendment*. — The 1984 federal graiing lease was cancelled
amendment added subsections (b)-(h) and., | \ ’
in subsection (at. deleted the formerthird  tences, and rewrote the Temaining lan-
sentence, relating to when a valid eiiating  guage.

NOTES TO DECISIONS

Importance of land resources lationa imposed by law. Alyeska Ski Corp.
recogmzed by constitution, — Alaska v. Holdsworth, Sup. Ct. Op. No. 406 (F|Pe
Const, art VIII, reflects the framers' No, 620), 426 P,zdplooe (&67),
recognition of the importance of Alaska's ~ The judicial review por-ions of the
land” resources and of the concomitant Administrative Procedure Act govern
necessity for observance of legal Jeusing procedures copducted by the
safequards in the disposal or leasing”of division of lands under the Alaska’ Land
staté lands, Ale/%ka Ski  Corp.” V. Act. Alyeska Ski Corp. v. Holdsworth, Sup,
HoIdsworth,SuR. t. Op. No. 406 (File No,  Ct. Op” No, 406 (File No. 620), 420'P 2d
620), 426 P.2d 1006(1967). 1006 F1967).

Adherence to legal procedures con-  Aqggrieved bidder bas standing to
cerning leasing of state lands. — This  obtain judicial review. — It is consonant
section ‘which accords an aggneved, bidder  with thig intent of constitution and_ with
the right of nn administrative upi<eal, is |egislative Intent that nn aggrieved
evidence of the legislature's awareness of bigder,_under this section, have standing
the necessity that adherence to legal 1o obtain judicial review of alleged viola-
Procedures concermng the leasing of state tions of hie protected interest, as well as to
ands mucl be insured. Alyeaka Ski COKP- vindicate the public interest in the lawful
v. Holdswo.ch, Sup. Ct. Op. No. 406 (File  leasing of Alaska's lands, Alyeska SKi
No. 620), 42 P.2d 1()6 { 9672- . Corp V. Holdsworth, Sup. Ct. Op. No. 406

Dctcrmina.ions subject to judicial — (File No. 620), 426 P.2d"1006 (19671,
revlow. — Determinations of the director Extent of review available, — The
of the division or lands Bnd the commis-  provisions of this Begtion pertaining. to an
sioner of natural resources made under  aggrieved bidder's r|%ht of appeal do not
this section of the Alaska Land Act, and  nianifest a cleat intent that an administra-
regulatlon.s promulgated thereunder, are tive appeal was intended to be the full
subject to judicial review. This conclusion extent of review available to an aggnevtehd
swor

is reached in light of the text of Alaeka hj i
Const, art VIIT, 519, which prohibits gbdqe&t.A (lye.ﬁf\lao.s lﬂlec ((’Ei)leVNgl 0('5201, <26
leasing of state ownt-d lands unless made p,z°d 1006 8967),

pursuant to public notice and other limi-

FSSSeEA%(}gWG lguana Cor pipeline purpuaua. (Repealed, § 31 ch 3
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Sec. 38.05.077, Classification and disposal of remote parcels.
IRepealed, § 7 ch 103 SLA 1983. For current law see AS 38.09.1

Sec. 38.05.078. Purchase uflond in a remote gparcel. IRepealed, i 7
ch 103 SLA 1983. For current law see AS 38.09.]

Sec. 38.05.079. Rcinulc cubln permit, (ug Alter September I,
1980, the commiflsioner may issue a permit for the use of remote state
land in a municipality for a cabin site if the land was classified for that
Purpose under former AS 38.05.047(@2(5)(8?]. After September 1,1981

he commissioner may issue u permit for the use of remote state lund
outside a municipality for a cabin site if the land is classified for that
purpose under the procedures required by AS 38.05.300 and 38.05.945.

_(b) The fee for a remote cabin permit is $100 a year. The commis-
sioner shall establish regulations which specify the application proce-
dures for and the terms and conditions of a remote cabin permit. A
permit must lie for a term of not less than 25 years, and may be
assigned by the original permittee during the term of the permit.

?c? A remote cabin permit may be terminated by the commissioner
hefore the expiration of the term ofthe permit ifa permittee fails to use
the land under permit in the manner required bY the terms of the
permit. After termination of a remote cabin permit, |m§)r0vements or
personal property on the land subject to the permit shall be managed
In the same manner as required by AS 38.05.090.

(d) 1f land subgect to a remote cabin permit is offered for sale or
Iong-term lease, the commissioner shall first ofier to sell or lease the
land to t,he#)ermlttee or the assigns ofthespermntee. The lund shall be
sltgéi4§0r|ts air market value. (!) 32 ch 85 SLA 1979; am § 98 ch 6 SLA

Effect of amendments. — The 1984 internal reference changes throughout
amendment made a aeries of technical and ~ subsection (a).

Sec. 38.05.080. Rejection of bids. Before the director signs the
lease, the commissioner may reject all bids for leases when the best
interest of the state justifies this actlon.§§ 2art Vch 169 SLA 1959;
am § 10 ch 61 SLA1960; am § 3 ch 74 SLA 1961)

NOTES TO DECISIONS

uoted in Alyeska Ski Cor,i). Y-
Holdsworth, Su[i. Cl. Oé) No 406(File No.
1 006 (1967).

Sec, 38.05,082. Lcennco for nhoro fisheries development, (a) The

director, with the approval of the commissioner, may lease tide und
submerged land for fisheries development. Fisheries development
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includes the utilization of shore gill nets or set nets for the taking of
fish, Every lease issued under this section shall reserve to the public
0 right-of-way for access to navigable waters and other tide and
submerged land. _ ) o

(b) The director maY_ classify land gs subject to leases for fisheries
development, and publicly invite applications for lease of the selected
areas. Each application shall be accompanied by an affidavit to the
effect that the a_pﬁhcant presently intends to personally utilize the
leased area for fishing purposes the following season. If two or more
applications are received for the same shore area, the director shall
award the lease to the most qualified applicant. n determining the
qualifications of applicants, the director shall consider the length of
time during which' the applicant has been engaged in Bet netting, the
Prommlty of the past fishing sites of the applicant to the land to be
eased, the present ability ofthe applicant to utilize the location to its
maximum potential, and other factors relevant to the equitable
assignment of the disputed area. If the director cannot determine a
Bre_erence between conflicting applicants for the same lease site on the

asis of qualifications, the director shall select between the applicants
by lot. An aggrieved applicant may appeal to the commissioner within
five days for a review of the director’s determination. _

(c) A lease for set net fishing may be issued for any period not
exceedln_?_ 10years. Ifthe commissioner determines that the land iBnot
being utilized for the purpose for which the lease is issued, the lease
may De declared void. The director shall estab'hh a reasonable rental
for the lease, equal to the administrative costs involved in processing
the leasehold applications.

(d) Subleasing and renewals of leases are governed by AS 38.05.095
und 38.05.102. . .

() The lease of submerged land conveys no interest in the water
above the land or in the fish'in the water. (§ 2 ch 93 SLA 1963; am § 99
ch 6 SLA 1984)

Effect of amendments, — The 1984  unconstitutional under t IS, art. VIII, of
amendment changed the internal refer-  tho State constitution. 1983 Op. Att'y Gen.
ence In subsection”1d). No. 03. s

Opinions of attorney general. —This  This section can be amended to limit the
Beclion, which authorizes shore fishery  jssuance of state tidclanda leases for
leases, does not create an exdusive right of  fisheries development to residents of
fishery and  therefore IS not Alaska, 1983 Op. Atty Gen. No. 03,

Sec. 38.05.085. Term of lease, (a) The lease shall provide that
(1) for the initial 25-year period of the lease, the lessee shall pay the
state a fixed base annual rent to be agreed upon by the parties in
compliance with the provisions of this chapter;
(2% the fixed base annual rent to be paid bY the lessee shall be
reath'usted when the initial 25-(Year period of the lease has expired and,
thereafter, every 10 years; nn
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ﬁ3) the readjusted annual rent muy not exceed 10 per cent of the
value of the property as determined in (b{thhlS section or 50 per cent
more than the amount paid each year during the initial period or the
preceding 10-year period, whichever is lower. _

(b) When it'becomeB necessary to determine the fair market value of
property as required by (a) of this section, the director shnll have the
Property appraised by a qualified appraiser. Ifthe lessee disagrees with
he appraisal obtained by the director, the lessee may appoint a

ualified appraiser to make an api)r_alsal ofthe property in question. If
the two appraisers agree upon the lair market value, the determination
Is binding on the parties. In the event the two appraisers are unable to
agree, they shall anomt a third qualified appraiser who shall then
make an “appraisal of the property in question. When the third
appraisal is completed, the two of ‘the three appraisals which are
nenrcst each other in their determination of the fair market value shall
be averaged und the resultant sum shall be the fair murket value ofthe
property”in question and absolutely bl_ndln(}; on the parties. All costs
incurred in making the appraisals provided for in this subsection shall
be horne by the state and the lessee equally.

() The lessee shall moke advance payments of the annual rent or
portion of it as the director, with the approval of the commissioner, may
require.

((]d) A Preference right lessee ofgrazing or forest land may follow the
payment schedule established in the cancelled federal lease or grazing
permit if the lessee so desires. o _

(e) Notice of all actions by the depurlment ufiecting the rights of a
lease or lessee shall be given to the lessee. N

(f) A violation ofa provision of this chapter or ofa term or provision
ofa |ease subjects the |essee to appropriate legal action, including, but
not limited to, a forfeiture of the lease.

% In this section, _ /

(1) "annual rent” means the amount of rent paid an/ually deter-
mined by muI_tlpIym% the fair market valug by the rental rale com-
puted at'the time’of the initial 25-year period of the lease or of each
subsequent_10-year period of the lgase; _

2) "qualified appraiser" means a senior member of the American
Institute of Real Estate Appraisers, the Society of Real Estate
Appraisers, a person meeting the requirements for certification as an
appraiser Il by the division of personnel, Department of Administra-
tion, or a person qualified according to regulations adopted bg the
cnmmiaoionor under the Administrative Procedure Act (AS 44.62);

(3L"rental rate™ means the rate, expressed as a percentage of fair
market value, which a comparable class of privately owned property
would bring in the open mnrket with the same conditions of lease as
offered by the stute. (1) 3art V ch 169 SLA 1959; § 11 ch 61 SLA 1960;
?9%:)h7 SLA 1961; am § 9 ch 138 SLA 1977: am § 8, 9 ch 182 SLA
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ItrvUor'A nofe*. ~ Tin* H|'li
Irar nmrc? in 1?84 (it Ian IlltlttTond
terms in nlpltnN'lirnlordler

NOTES TO DECISIONS

@Tolcd m Alirrkn Sk\OG(I:&riPe Ng.

Sec. 38.05.087. Forest Service perniitlccs' leasing preference.
In) Before offering to the public nny Innd for lease which is subject to
n valid existing United States Forest Service permit in effect in a
state-selected area on the day before the area was tentatively approved
for patent 'o the stale, the director shall olTer the land Tor leasing to the
permittee at not less than its fair appraised market value before
offering it to the general public.

(b) When not in conflict with this section, the provisions of AS
38.05.070 — 38.05.105 apply to leases under this section. (§ 1 ch 26
SLA 1963; am § 3 ch 26 SLA 19791

Sec. 38.05.090. Removal or reversion of improvements upon
termination of lenses. (a> Improvements owned by a lessee on state
Innd shall, within 60 days ufler the termination of the lease, be
removed by the lessee ifremoval will notcause injury ordamage to the
land. The director may extend the time forremoving improvements in
cases where hardship is proven. The retiring lessee or permittee mny,
with the consent of the director, sell improvements to the succeeding
lessee or permittee.

(b) If improvements or chattels, or both, having an appraised value
exceeding $10,000 as determined by tlw director are not removed
within the lime allowed, the improvements or chattels or both shall,
upon notice to the lessee, be sold at public sale under the direction of
Hie director. The proceeds of sale inure In the lessee who placed the
improvements or chattels on the land alter paying to the state all rents
due nnd expenses incurred in making the sale. If there are m. other
bidders at the sale, the director may bid in the name of the state. The
bid money shall be taken from the fund to which the land belongs and
the fund shall receive all money or other value subsequently derived
from the sale or leasing of the improvements or chattels. The stale
acquires all therights thatnny oilier purchnsercould acquire by reason
of the purchase.

(c) If improvements or chattels, or both, having an appraised value
of $10,000 or less, as determined by the director, are not removed
within the time allowed, they revert to the state nnd absolute title vests
in the Btate. The preference right lessees ofgrazing or forest land may
follow the provisions for removal ofimprovements upon termination of
the lease as authorized in the cancelled federal lease or permit.
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(dl Improvements of the lessee which have become fixtures of the
Innd shall lie purchased by the subsequent purchaser or lessee of the
land if the improvements were authorized in the former lease or by
perr.iit from the director. Upon the termination of a lease, nnd at addi-
tional times which may be necessary, the value of the authorized
fixtures remaining on the land shall be set by agreement between the
former lessee and the director or, ifagreement cannot be reached, by
an independent apprnisnl made at cost to the former lessee.

(e) A notice or olTer by the state to sell or lease formerly leased land
shall state

(1) the value of the authorized fixtures remaining on the land;

(21 that tho purchaser or lossoo will be required, as a ennd'tion ofthe
sale or lease, to purchase tne fixtures from the former lessee for an
amount equnl to the value specified. <6 4 art V ch 169 SLA 1959; 5 12
ch 61 SLA 1960; § 5 ch 74 SLA 1961; am S 1ch 140 SLA 19661

NOTES TO DECISIONS

ed in wmdcl v Kelly, Sup. Ct O
12 §F|e Nos. 1416, 14181, 499 p2d
1971

Callntcral references. — 6.1 Am. Jur

Zd‘/'m%lﬁ.%wﬁbficzginds. 429

Sec. 38.05.095. Sublenses, (a) Exceptas provided in (b| of this sec-
tion, a lessee may sublease or assign the leased land nr a portion of it
if, niter application to the director, the director issues a permit. The
director may issue a pprmit upon a finding that it is in the best inter-
ests of the state to do so.

(b) A nonprofit organization that is exempted from pnying rent on
state Innd under AS 38.05.810 may not sublease or assign the land or
a portion ofit on which it lins a lease. IS 5art V ch 169 SLA 1959: am
§ 10 ch 182 SLA 1978; am § 29 ch 113 SLA 19811

Effgct of amendments, — The 1?81
amendment chance t ¢ statutory refer
ence In subsection |

Sec. 38.05.097. Exemption from rental pnymcnts on land
leased by nonprofit organizations, (a) A nonprofit organization
using state land leased by it under AS 38.05.070 — 38.05.105 and
38.05.810 for a youth encampment or similar recreational purpose is
exempt from lease rental payments on that land. The nonprofitorgan-
ization shall meet all other terms and conditions of the lease specified

under AS 38.05.070 — 38.05.105 nnd 38.05.810.
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tb) In this section, "nonprofit organization” means nonprofit corpo-
rations, associations, clubs, or sociéties organized and operated exclu-
sively for charitable, religious, scientific, or education Il purposes or for
the promotion ofsociul welfare and which have received an exemption
fron; the A{)ayment of federal income tax.

c

nonprofit organization which satisfies the requirements of this

section that is using land under a lease in effect before Jul/ 1, 1978
may convert its lease to a new lease with teims exempting it from the
payment of rent by submitting a written rt uest to the director. (§ 11
ch 182 SLA 1978; am § 30 ch 113 SLA 1981)

Effect of amendment*. — The 1981 encampment”in the first sentence of sub-
amendment added “and 38.05.315" (now section (a).
38.05.8101 preceding "for a youth

Sec. 38.05.098. Senior citizens exemption, (a) The real property
occupied as a permanent Place_ of abode by a resident G5 yeara of a?e
or over and leased b}é that resident from the state in accordance with
AS 38.05.070 — 38.05.105 is exempt from the payment of annual lease
rent. Only one exemption may be qranted for the same property, and,
if two or"more persons are eligible for on exemption for the same
Broperty the parties shall decide between or among themselves which

hall réceive the henefit of the exemption. An exemption may not be
granted for a portion of the leased real property which is used for a
purpose other than as the permanent place ofabode of the leaseholder.

(b) An exemption may not be grented under this section unless a
written application for the exemption on a form provided for by the
commissioner is submitted. The leaseholder must submit the applica-
tion not later than 60 days before the anniversary date ofthe lease, and
shall file a separate application for each lease year for which the
exemption is sought. 1fan aﬁpllcatlon, IBsubmitted within the required
time and io approved by the commissioner, the commissioner shall
allow a rental exemption for the lease Year commencing on the anni-
versary date. The commissioner may at any time require proof of the
E|997h9t) 0 an exemption claimed under this section. %§ 32 ch 85 SLA

Revisor ynotes.— Inrewriting subsec*  AS 38.05.020 gives the commissioner
lion (b) to remove personal pronouns, the  authority to prescribe the form and extent
Bhrase “In the form ho considers neces* of proof required under this section.

nry" was deleted from the last sentence.

Sec. 38.05.100. Ronownlof/ease IRppenled, $ 15rh 257 SLA 1976.1

Sec. 38.05.102. Lessee preference. If land within a leasehold cre-
ated under AS 38.05.070 — 38.05.105 is offered for sale or long-term
lease at the termination of the existing leasehold, the director may,
upon a finding that it is in the best interest of the state, allow the
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holder in good standing of that leasehold to purchase or lease the land
for its agpralsed fair market value at the time of the sale or long-term
lease. g 2.¢h 36 SLA 1976; am § 7 ch 257 SLA 1976; um § 31 ch 113
SLA 1981; am § 100 ch fi SLA 1984)

Revlsor's note*, — AS 38.05.102 was Io_nH-te_rm lease” for "the amount of the
added by both rec. 2, ch. 36, SLA 1976, and  high bid received at public auction” near
sec. 7.ch. 257, SLA 1976. Since ch.257.had  the end of the section, )

a laler effective date, and contained The 1984 amendment made_ technical
inconsistent provisions, it was treated as and internal reference changes in the sec-
an amendment to the section enacted by tion. .

h, 36 Editor’s notes. —. AS 3805 100,

ch._36.

Effect of amendment*. — The 1981 referred to at the be |nningo the section,
amendment Bubatiluled “it* aPpra|sed fair ~ was repealed by 5 15, ch. 257, SIA 1976
market value at the time of the sale or

_ Sec. 38.05.103. Rights of holder of security interest, (a) Ifthere
is a breach or default’of a term of a lease or of the provision? of this
chapter relating to a lease, the division shall provide written notice of
the breat h or default by personal service or by registered or certified
mail to the lessee and to any holder of record having a security interest
in the leased property. The notice shall also make demand upon the
lessee to cure or remedy the breach or default within 60 days from the
date of receipt of the notice and demand. If a lessee fails to cure or
remedy the breach or default within 60 days, or within the additional
time which the division may allow for good cause, the state may, sub-

ject to <b) o. this Bection, exercise any right which it may have at law

or as setout in the lease.

(b)  Ifa lessee fails to cure or remedy a breach or default within the
time allowed in (a) of this section, a holder of a security interest who
has received notice under (a%of this section may cure or remedy the
breach or default if the breach or default can be cured by the payment
of r_n_one¥ or, if this cannot be done, b¥ performing or undertaking in
writing to perform the terms, covenants, restrictions and conditions of
the lease capable of performance by the holder. The holder shall act
within 60 days from the date of receipt of notice under (a) of this
section, or within an additional 9er|od as the director may allow for
good cauBe. (§ 10 ch 138 SLA 1977)

Sec. 38.05.105. Periodic rent adjustments, (a) Each lease shall
stipulate that at the conclusion of the Initial 25-year period of the lease
and at intervals of 10 years thereafter the annual rent payment iB
subject to adjustment. Charges or adjustments shall be based primarily
onan _adjlusted fair market value. However, if the director determines
that single-family residential development Is the best use of the land
the reappraisal period may be Iengthened or the readjustment waived
in accordance with regulations adopted by the department. Before a
waiver of rent adjustment is issued, the land shall have a current

reappraisal. A waiver is valid only if single-family residential
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development actually occurs. The regulations adopted under this sec-
tion “hall ensure that the Btate receives a fair return from the land.

(b) The proviaions of AS 38.05.085(h) are aﬁpllcable to reappraisals
of leases required by this section, except that, in determining an
adjusted market value, . . o ,

<1) subject to the provisions of (c) of this section, changes in property
value dug to governmental actions, including zoning reclassifications,
shal| be includc-J; and o

2) changes in property value due to private improvements made to
the .proFerty or other ‘privately owned or leased property since
originally entering into the lease shall be excluded.

(03 Changes or adjustments of annual rent on land under lease and
used for sm?le-faml y residential purposes in an area zoned for com-
mercial or other nonresidential uses shall be based on an actuated fair
market value determined by reference to the actual use of the property
and, not by reference to the other uses permissible under the zonmg
ordinance. (8 7artVch 169 SLA 1959; am § 1ch 44 SLA 1964; am §
ch 257 SLA'1976; am § 1ch 267 SLA 1976; am § 11 ch 138 SLA 1977,
am §§ 12, 13 ch 182 SLA 1978)

Hevisor* note*. — AS 38.05.105(;2 incon*i»tent, and ch. 257 ia superseded by
wan amended by both i 8, ch. 257, SLA  ch. 267, only Ule later enactment has beeri
1976, and t 1, ch. 267, SLA 1976. Since given elToct here,

the two amendment™ appear to be

NOTES TO DECISIONS

Applied in Wessella v. State, Dep'l of uoted in A(I:yeeka Sk Cor,F. V.
Hwys., Sup. Ct. Of' No. 1402 (File No.  Hnldaworth SUf. t ng. No. 406(File No.
2834), 662 P.2d 1042 (1977). 6201, 426 P.2d 1006 (1967).

.Sec. 38.05.107. Compensation relating to  easements __ or
rights-of-way across state leases. IRepealed, § 1ch 203 SLA 1975.]

Article 4. Disposal of Timber and Materials.

Section '

110. Sale, of timber and materials

116. Limitaliona and conditions of sale

118. Negotiated timber sales in areas of
high unemployment

120. Disposal procedure

Sec. 38,05.110. Sale of timber and materials. The commissioner
shall provide for cruises of timber nnd appraisals of other materials in
or upon state land and shall assess the suppI%/ ofand current markets
for timber on and other materials in privately owned land in close
proximity to state land to determine
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(dl) the timber and other materials that should be offered for sale,
an

52) the terms of sale of the timber or other materials. (6 Lart VI ch
169 'SLA 1959; am § 31 ch 152 SLA 1984)

EfTecl of Amendment*. — The 1984 close proiimity to Btate land, todetermine"
amendment in the introductory language, for “land* and transmit thia data to the
substituted “commissioner” for “director” commissioner,  together with his recom-
and "stale land and shall assess the supply mendations with respect to" and aubsti-
of and current markets for timber on'and luted "that" for “which™ in paragraph (1).
other materials in privately owned land in

NOTES TO DECISIONS

_Cited in Southeast Alaska Conaerva- 2662 (File No. 5855). 665 P.2d 544 (1983).
tion Council, Inc. v. Stale, Sup. Ct. Op. No.

Collateral references. — 63 Am. Jur.
2d. Public Lands. 55 18, 19. ..
73A C.J.S., Public Lands, 1 13 to 16.

Sec. 38.05.115. Limitations and conditions of Bale, (a) The com-
missioner shall determine the timber and other materials to be sold,
and the limitations, conditions and terms of sale. The limitations
conditions and terms shall include the utilization, development end
maintenance of the sustained yield principle, subject to preference
nmong other beneficial UHes. The commissioner may negotiate sales of
timber or materials without advertisement and on the limitations,
conditions, and terms that are considered to be in the best interests of
the state. However, not more than 500 M.B.M. or e(t}uwalent other
measure of timber or more than 25,000 cubic yeards of materials may
be sold by nonadvertised, negotiated sale to the same purchaser within
a one-year period. _ _

(b) Negotiated sales not exceeding 50 M.B.M. or the equivalent other
measure of timber or 2,500 cubic yards of materials are exempt from
the provisions of AS 34.15.150. . . _

(c) The limitations of this section are not applicable to timber which
becomes state proe/er% under the Erovmons of AS 4550210 —
45.50.235. g§ 2art VI ch 169 SLA 1959: am § 1ch 66 SLA 1969: am
%9%%1 257 SLA 1976; am §§ 2,3 ch 73 SLA 1978; am § 32 ¢h 152 SLA

Effect of amendment*. — Tlie 1984 commissioner" at the end of the third sen-
amendment, in subsection 'a), deleted tence and substituted “commissioner" for
"upon, recommendation of the director”  “director” and “that are considered to he"
following “commissioner" in the first sen-  for "which he consider* are." also in the
tence snd "subject to the approval of the  third sentence.
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(d)  Tiie legislature may appropriate to the fund. The interest

earned on funds appr(gfriated to the public access fund by the legisla-
ture shall be deposited in the general fund. The commissioner of ad-
ministration shall seﬂarately account for the interest deposited in the
general fund under this subsection. The annual estimated balance in
the account may he apgroL{Jriated by the legislature to the public ac-
cess fund. (8 3°ch 53 SLA 1988)

Effective dates. — Section 4, ch. 53, May 26, 1988, in accordance with AS
SLA 1988. makes thia section effective  01.£0.070lc).

Sec. 38.05.875. Administration of land acquired under former
AS 34.10. The DeFartment of Natural Resources may sell, lease or
administer all real property to which the state obtained title under
former AS 34.10 in the same manner as it is authorized to sell, lease
or administer other state land. Proceeds derived from the sales, leases
or administration shall be remitted te the Department of Revenue and
deposited into the general fund of the state. (8 10 ch 134 SLA 1953;
am § 6 ch 135 SLA 1955)

Reviaor'a notes. — Formerly AS changes were made in the firstsentence lo
34.10.170. Renumbered in 1985. When reflect the 1978 repeal of the balance of
the section was renumbered, minor AS 34.10.

Article 14. General Provisions.

Section . Section
940. Veterans' land diacount 946. ".tearing*
945. Notice 965. Definitions

Sec. 38.05.910. Policy.
NOTES TO DECISIONS

Quoted in Alaska Survival v. State, No. 3101 (File No. S-996), P.2d
Dep't of Nntural Resources, Sup. Ct. Op. (1986).

Sec. 38.05.940. Veterans’ land discount, (a) An eligible veteran
is entitled to a discount of 25 percent on the purchase price of state
land sold under this title and classified under AS 38.05.005 —
38.05.270 for a use other than commercial or industrial use.

(b)  To be eligible for a discount under this section, a veteran shall
submit proof, as required by regulation, that the veteran

(1) is i8 years of age or older on the date of sale;

(2) has been a state resident for a period of not less than one year
immediately preceding the dutu of sule;

(3) has served on active duty in the U.S. Armed Forces at least 90
days, unless tenure was shortened due to a service connected disabil-

38.05.945 Public Lands § 38 05.945

ity or due to receiving an early separation upon return from a tour of

duty overseas; and _ _
has received an honorable discharge or a general discharge un-

der honorable conditions. _ _ _

(c) A veteran is entitled to only one discount under this section
during the veteran’ lifetime. . .

(d) Adiscount under this section may be applied only to the acquisi-
tion ofsurface rights to state land. A discount under this section may
not be applied to survey costs, road development costs, utility assess-
ments, or other costs that the commissioner determines are reimburs-
able to the state. _ _

(¢) A discount under this section may not be used toward the gur-
chase of land offered at a restricted sale under AS 38.05.067. (§ 48 ch
152 SLA 1984; am § 12 ch 75 SLA 1987)

Effect of amendment*. — The 1987
amendment aubalituted "90 days" for "two
years™ in subsection (b)(3).

rSec. 38.05.945. Notice. Jfa) This section establishes the require-
menfirfiiF'nbtice given by the department for the following actions:

(1) classification or reclassification of state land under AS
38.05.300 and the closing of land to mineral leasing or entry under AS
38.05.185;

(2) zoning of land under applicable law;

(3) a decision under AS 38.05.035(e) regarding the sale, lease, or
disposal of an interest in state land or resources;

(4) a competitive disposal of an interest in state land or resources
after final decision under AS 38.05.035&e);

25; a public hearing under AS 38.05.856(h);

6) a preliminary finding under AS 38.05.035(e) and 38.05.855(c)
concerning sites for aquatic farms and related hatcheries.

(b) Notice ofone or more actions described in (a) of this section shall
be given at least 30 days before the action by publication in newspa-
pers of statewide circulation and in newspapers of general circulation
In the vicinity of the proposed action and one or more of the following
methods:

(1) publication through public service announcements on the elec-
tronic media serving the area affected by the action,

(2) posting in a conspicuous location in the vicinity of the action,
~(3) notification of parties known or likely to be affected by the ac-
tion, or

(4) another method calculated to reach nffected persons, A notice
shall contain sufficient information in commonly understood terms to
inform the public of the nature ofthe action and the opportunity ofthe
public to comment on the action.
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(ci Except for oil and gas leasing tinder AS 38.05.180 and geother-
mal leasing under AS 38.05.181, notice at least 30 days before action
under (a) of (his section shall also lie given to the following:

111 to a municipality if the land is within the boundaries of the
municipality, to a coordinating body established by community coun-
cils in @ municipality if the coordinating body or a community council
within the nrpn served by a coordinating body requests notice in writ-
ing; if there 1s no coordinating body within the municipality, notice
shall be provided to each community council established by the char-
ier or ordinance of the municipality if the land is located within the
boundaries of the municipality and if the community council requests
notice In writing;

(ZE) to a regional corporation if the boundaries of the corporation as
established by § 7(a) of the Alaska Native Claims Settlement Act
encompass the land and the land is outside a municipality;

(3) to a village corporation organized under § 8(a) of the Alaska
Native Claims Settlement Act if the land is within 25 miles of the
villaage for which the corporation was established and the land is lo-
cated outside a municipahty;

(4) to the postmaster of a permanent settlement of more than 25
persons located within 25 miles of the land if the land is located out-
side @ municipality, with a request that the notice be posted in a
conspicuous location;

(51 to a nonprofit community organization or a governing body that
has requested notification in writing and provided a map of its bound-
aries. if the land is within the boundaries.

(d)  Notice at Jeast 30 days before action under (a)(5) or (6) of this
section shall he given to appropriate
ang) regional fish and game councils established under AS 16.05.260;

46%5%5,ta| resource service areas organized under AS 46.40.110 —

le> Notice is not re(iuired under this section for a permit or other
authorization revocnble by the department.

fi. Th visions of thi ion don I lease i nder
A§ 38.08.%. sions of this section do not apply to a lease issued unde

(9) The provisions of this section do not apply to a production li-
cense issued under AS 38.05.207.

(h) Failure to give nolice under this section to a community council,
a coordinating body established by community council, or an organiza-
tion listed in (c)(5? of this section does not constitute a legal basis for
invalidation or delay of the action. (§ 10 art 111ch 169 SLA 1959; am
§ 8ch 61 SLA 1960; am § 2 ch 74 SLA 1961; am § 3 rh 117 SLA 1976;
am 5 14 ell 257 SLA 1976; am !)§ 39, 40 ch 85 SLA 1979; am § 4 ch
108 SLA 1981; am § 36 ch 113SLA 1981;amii 3ch87SI,A 1982; am
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W 44 —46ch 152 SLA 1984; am §§ 6, 7 ch 100 SLA 1988; am 15

16 ch 145 SLA 1988)

fleviaor’x notes. — Subsection (d) nnd
Ih> were each enBctcd na (g). Renumbered
in 1988. at which time former subsections
1dMO were renumbered as (el-(g), respec-
lively.
livelitect of amendments. — The first
1988 amendment, in subsection (cl, added
"Except for oil and gas leasing under AS
3805.180 and geothermal leasing under
AS 38.05.181" at the beginning of the in-
Iroductory langunge, added all ofthe lan-
gusge at the end of paragraph (1) begin-

ning with "to a coordinating tx>dy," subsli-
tuted "25" for "six" in paragraphs (3) and
(4), and added paragraph (5); and added

subsection Ih).
The second 1988 amendment, elTective

June 9, 1988, in subsection (a}, deleted
"and” at the end of paragraph 131 nnd
added paragraphs (5) and (0); and inserted
subsection (d).

While neither amendment gave effect to
the other, both have been given effect in
this section as set out nbove.

Sec. 38.05.940. Hearings, (a) A municipality or a corporation en-
titled to receive notice under AS 38.05.945(c) may hold a hearing
within 30 days after receipt of the notice. If a hearing is held, the
comm" sioner shall attend the hearing. The commissioner has discre-
tion to hold a public ,hearin%. _ o .

(b)  The commissioner shall hold a public hearing in each district
identified under AS 38.05.855 within 30 days after giving notice ofa
preliminary finding under AS 38.05.035(e) and 38.05.855(c) concern-
Ing sites for aquatic farms and related hatcheries. (8 36 ch 113 SLA

1981; am § 17 ch 145 SLA 1988)

Effect of amendments. — The 1988
amendment, effective June 9, 1988, added

aubsection (b).

Sec. 38.05.965. Definitions. In this chapter, unless the context
otherwise r,e%uires, _ , ,

(1) "acquired land" means land belonging to the state including
tide, submerged and shoreland which has been obtained by escheat,
purchase, or any means other than by ?eneral land grant;

(2) "agricultural land™ means land chiefly valuable for agricultural
P 0'S'ecso’mmissioner” means the commissioner of natural resources;
E4g "department” means the Department of Natural Resources;

5) "director" means the director of the division of lands of the De-
partment of Natural Resources;

(6) "geothermal resources” means the natural heat of the earth nt
temperatures greater than 120 degrees Celsius, measured at the point
where the highest-temperature resources encountered enter or contact
a well or other resource extraction device, and includes

(A)  the energy, Including pressure, in whatever form present in,
resulting from, created by, or that may be extracted from that natural
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(B)  the mnterial medium, including the geothermal fluid naturally

Present, as well as substances artificially introduced to serve as a heat
ranster medium; and

iC) all dissolved or entrained minerals and gases that m y be ob-
tained fro ﬁh? material medium, but excluding hydrocarbon sub-
stances and helium;

pOgYe%,"grazing land" means land chiefly valuable for grazing pur-

(8) "industrial and commercial land" means land chiefly valuable
for industrial trade, manufacturing or business use;

(9) "lieu and indemnity land™ means land which the slate is enti-
tled to select under the provisions of 38 Stat. 1214, as amended (48
USC 353) or a similar statute to compensate for land in place of sur-
veyed rectangulars, which hove been lost to the state by reason of
deﬁluent sectigns, eror rights, claims, withdrawals, reservations and
other appropriatiohs;

10). "mineral land" means land prospectively valuable for mineral
degos)lts; Prosp y

(11) "multiple use™ has the menning given in AS 38.04.910;

(12) "navigable water” means any water of the state formin? a
river, stream, lake, Fond, slough, creek, bay, sound, estuary, inlet,
strait, passage, canal, sea or ocean, or any other body of water or
waterway within the territorial limits of the state or subject to its
jurisdiction, that is navigable in fact for any useful public purpose,
including but not limited to water suitable for commercial navigation,
floating of logs, landing and takeoff of aircraft, and public boating,
tr Flnlg, huntmg waterfowl and aquatic animals, fishing, or other
public recreational purposes;

(b13g "paLk and recreation land™ means land chiefly valuable for
public park and recreation use;

(14) "preference right forest lease” means a lease granted to a les-
see whose United States Forest Service term special use permit was
cancelled to allow the land under permit to be selected by the state;

(15) "preference right grazing Iease”meansa%razing lease granted
to a lessee whose federal grazing lease was cancelled to allow the land
under lease to be selectéd by the state;

(16) "public water” means navigable water and all other water,
whether inland or coastal, fresh or salt, that is reasonably suitable for
public use and utility, habitat for fish and wildlife in which there is a
BUB iC mtteres%,. or migration and spawning of fish in which there is a

ublic interest:

(17) "rule of approximation™ is the rule which is applied in deter-
mining whether or not a lease complies with the area limits set forth
in this chapter and regulations ndoptcd under it and in keeping the
boundaries of leased land coincidental with legal subdivisions; under
the rule, if the area covered by a lease in excess of the permitted
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maximum is smaller than the area ofanr deficiency that would result
. giiminating from the lease the smallest legal subdivision covered
bv the lease or application for lease, the excess area will be permitted
to remain in the lease; if the excess area is greater thnn the deficient
orea would be, then the smallest legal subdivision will be eliminated

fr({%)theshlgﬂesle&nd" means land belonging to the state which is covered
by nontidal water that is navigable under the laws of the United
States up to ordinury high water mark as modified by accretion, ero-
S'O(%)or'srt%lt'eﬁl'gr?d" or "land" means all land, including shore, tide and
submerged 1and, Or resources belonging to or acquired by the state;

(20) "submerged land" means land covered by tidal water between
the line of mean low water and seaward to a distance of three geo-
graphical miles or further as may hereafter be properly claimed by the

Sta(561’) "tidcland™ means land which is periodically covered by tidal
water between the elevation of mean high and mean low tides;
SZZ) “timber land" and "material land” mean state land chiefly
valuable for materials, including, but not limited to, sand, stone,
gravel, pumice, common clay, or timber and other forest products;

(23) "university land"
Eﬁ)awes%rc]tsions 33 reserved to the university under 38 Stat. 1214, as

ar?ﬁr)]daeﬂ’land granted to or reserved for the henefit of the unit eraity
that_retains its designation_ as university land; ,

(iii) all other land owned in fee by the University of Alaaku includ-
ing land transferred in fee to the Board of Regents of the University of
Alaska to replace land formerly designated as university land;

(B) does not include former university land that haB been conveyed
Ij the Department of Natural Resources under the settlement ap-
proved by the legislature in ch. 22, SLA 1983. (§ 2 art I ch 1698 SLA
1959; am § 1ch 61 SLA 1960; am § 1ch 74 SLA 1961; am § 3 ch 31
SLA 1964; am §8 2,3 ch 72 SLA 1966; am 8 8 ch 143 SLA 1968; am
§ 4 ch 117 SLA 1976; am § 15ch 181 SLA 1978; am § 5ch 175 SLA

1980; am § 47 ch 152 SLA 1984)

Editor's notes. — This section is set
out above to correct n typographical error
in the main pamphlet.
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PART #30 - FEDERAL SUBSISTENCE RESOLRCE MANAGEVENT PROGRAM

Subpart A- General Provisions

30.1 Purpose

_ The regulations in this parr are intended co define Che operation of Ce
Federal Subsistence Resource Management Program as established by Che
Secretary of the Interior co manage subsistence activities within Che State of

Alaska.

30.2  Authority

The regulations in chis part are issued pursuant to the Secretary of the
Interior's authority in Section 314 of the Alaska National Interest Lands
Conservation Act (94 Scat. 2371, Pub. L. 96-487) to prescribe such regulations
as are necessary and appropriate co carry out his responsibilities co provide
for subsistence uses by rural Alaska residents of wild, renewable resources of

public lands.



uses by rural Alaska residents of wild, renewable resources for dirsc:
personal or family consumption as food, shdcar, fuel, doching, cools or
transportation; for the Baking and sailing of handicraft artidts out of
aonedible byproducts of fish and wildlife resources taksn for personal or
family consumption; for bartar or sharing for personal or faally consumption;
and for cuatooary trade. For tha purposes of this paragraph;

(1) Tha term "rual Alaska residents'* shall mean those parsons domiciled
in a community or area of the State of Alaska in which the customary and
traditional use of fish, wildlife, or ocher renewable resources for personal
or family consumption is a prindpal characteristic of the economy of the

community or area.

(2) The term "family" shall mean all persons related by blood, marriage,
or adoption, or any person living within tha household on a permanent basis;

(3) Tha term "bartar" shall mean the exchange of fish or wildlife or
their parts taken for subsistence uses:

(i) For othar fish, wildlife or their parts; or

(i1) For ocher food or for nonedible items othar chan money, if the
exchange is of a limited and noncommercial nature.

(b) The term “subsistence activities": shall mean tha taking, for
subsistence uses as defined in paragraph (a) of chis section, of fish or
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PAST #30 - FEDERAL SUBSISTENCE RESOURCE MANAGEVENT PROGRAM

Subpart A - General Provisions

30.1 Purpose

The regulations in this part are intended to define the operation of the
Federal Subsistence Resource Manageaent Program as established bv the
Secretary of the Interior to manage subsistence activities within the State of

Alaska.

30.2  Authority

The regulations in this part are Issued pursuant to the Secretary of the
Interior's authority in Section 814 of the Alaska National Interest Lands
Conservation Act (94 Scat. 2371, Pub. L. 96-437) to prescribe such regulations
as are necessary and appropriate to carry out his responsibilities to provide
for subsistence uses by rural Alaska residents of wild, renewable resources of

public lands.



30.3 Applicability and scope

(a) Hi* regulations in this part apply to all actiooa taken by Federal
agencies, Including agencies other than those within the Departaent of the
Interior, with regard eo managing subsistence activities.

o) .

(b) As provided in Title VIII of ANILCA the management of subsistence
activities shall be carried out by the State, as long as the prograa operated
by the State is in coapliance with ANILCA Active management of subsistence

activities by Federal agencies shall not taka place unless the Secretary
determines that:

(1) The State prograa is not in compliance with ANILCA, and

(2) The proper discharge of the Secretary's responsibilities under ANILCA
requires that Federal agencies assume control over subsistence activities.

30.4 Definitions

Tha following definitions shall apply to all regulations contained in this

part;

(a) The term “subsistence uses” shall aean the customary and traditional
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uses by rural Alaska residence of wild, renewable resources for direct
personal or family consumption as food, shelter, fual, dothing, cools or
transportation; for cha Baking and aalllag of handicrafr artides our of
nonedible byproducts of fish and wildlife raaourcea taken for personal or
fanilz coasaaptioa; for barter or sharing for personal or family consumption;
and for customary trade. For Che purposes of this paragraph;

(1) The term "raal Alaska residents™ shall naan chose persons domiciled
in a community or area of tha StatL of Alaska in which the customary and
traditional use of fish, wildlife, or ocher renewable resources for personal
or family consumption is a prindpal characteristic of the economy of the

Community or area.

(2) The term "family" shall mean all persons related by blood, marriage,
or adoption, or any person living within the household on a permanent basis;

(3) Tha term "barter" shall mean the exchange of fish or wildlife or
their parts taken for subsistence uses:

Cl) For ocher fish, wildlife or their parts; or

(i1) For ochar food or for nonedible items ocher than money, if the
exchange is of a limited and noncommercial nature.

(b) The term "subsistence activities”: shall mean the taking, for
subsistence uses as defined in paragraph (a) of this section, of fish or



wildlife resources of:
(1) Federally owned lands; and

(2) Lands not federally owned, but within the exterior boundaries of
a conservation system unit, national recreation area, national conservation
area, new national forest, or forest addition, an established by ANILCA

(c) The tara “Progran” shall mean the Federal Subsistence Resource
Management Program, as described ia this part sad established by the Secretary
of the Interior co manage the caking of fish and wildlife resources of the

public lands for subsistence uses.
#

(d) Ihe term "ANILCA" shall seen the Alaska National Interest Lands
Conservation Act (94 Scat. 2371, Pub. L. 96-487).

Ce) The term "Federal Board" shall mean the Federal Subsistence Resource
Management Board, as established by this part.

(f) The term "perk monument™ shell mean those national monuments under
the management of the National Park Service.

(g) The tara "fish and wildlife™ means any member of the animal kingdom,
including without limitation any mammal, fish, bird (including any migratory,
nonmigracory or endangered bird for which protection is also afforded hy
treaty or other international agreement), amphibian, reptile, mollusk,



n.
Wj@(Af

crustacean, arthropod or other invertebrate, and includes any part, product,
«gg, or offspring charaof, or cht dead body or part thereof.

(h) Tha terns "taka" cr “taking", aa used with respect to fish or
vildiifa, seans to pursue, hunt, shoot, trap, net, capture, collect, kill,
hara, or atteapt to engage In any such conduct.

(1) Tha taro "Secretary” shall naan the Secretary of tha Interior or any
official designated to act for tha Secretary in carrying out his
responsibilities under ANILCA

30.3 Policy

(a) Consistent with sound oanagenent principles and the coniaarvatlei of
healthy populations of fish and wildlife, tha utilization of the public lands
in Alaska is to cause the least adverse impact possible on rural Alaska
residents who depend upon subsistence uses of the resources of such lands.

(b) Consistent with the management of fish and wildlife in accordance
with recognized scientific principles, rural Alaska residents engaged in a
subsistence way of life shall be provided an opportunity to do so, pursuant to
applicable State and Federal lav.

(c) Nouvaateful subsistence uses of fish, wildlife, and ocher wild
renewable resources by rural Alaska residents shall be the priority
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consumptive uses of such resources over ocher conjunctive usas permitted on
public landa pursuant co applicable State and Federal law.

(d) Whenever It Is necessary to restrict subsistence activities in order

to assure the continued viability of fish or wildlife populations, priority
for subsistence uses shall be implemented through appropriate .xalcations

based on Cre following criteria:

Cl) Customary and direct dependence upon the resource as Che mainstay of
livelihood

(2) Local residency;, and
(3) Availability of alternative resources.

(e) Except as otherwise provided by Federal law, Federal agencies
responsible for Managing subsistence activities and for protecting the
continued viability of all wild, renewable resources in Alaska, shall
cooperate with adjacent landowners and land managers, including Native
Corporations, appropriate State and Federal agencies, and ocher nations.
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Subpart B - Prograa Structure

30.10 Prograa dlagraa.

The figure printed belov Is a diagrammatic representation, of tha structure
of tha Prograa, shoving its component parts and the flow of information,
recommendations, and decisions.

(Diagram to be inserted at this point)

30.11 Use of State entities.

The Program shall utilize the existing State system of local fish and game
advisory committees, regional fish and game councils, the Board, of.Fisheries,
and the Board of Gaae. \When appropriate, these State entities will coordinate
with tha individual Federal agencies responsible for the management of
subsistence activities and with tha Federal Board.

30.12 Local fish and game advisory committees.

(a) The regulations in this section shall define the establisnment,



responsibilities, «sd functions of local fish and sama advisory committees
vich respect co chair position in eha Program. Tha committees may also
perform functions aoc relating co cha Prograa, as provided by Scace lavs and

regulations.

(b) Local fish and game advisory committees shall b« established and
administered in accordance with applicable State lavs and ragulaclons. In Che
event chat Che Secretary deteraine cbic, in order co fulfill Che requirements
of Section 805 of ANILCA, advisory committees in addition to those established
by cha Suite are required, che Secretary shall establish and administer such
necessary comaitrees in the sanii manner as prescribed in State lavs and

regulations.
0
(c) Alocal"fish and gaae advisory committee may perform che folloving:

(1) Develop regulatory proposals for submission co the appropriate
Board of Fisheries or Game.

(2) Evaluate regulatory proposals submitted co it and make
recommendations to the appropriate 3osrd.

(3) Provide a local forum for fish and vildlife conservation and use.

(4) Advise che appropriaca regional council regarding che
conservation, development, and use of fish and vildlife resources.

(5) Work vich che appropriate regional council co develop



subsistence management plans and harvest strategy proposals.

(6) Cooperate and consult with Interested persons and organizations,
including government agencies, to accomplish (1) - (3) of this paragraph.

30.13 Regional Fish and Gare Councils.

(a) The regulations In this section shall define the establishment,
responsibilities, and functions of the regional fish and gome councils vlth
respect to their position in the Prograa. The councils may also perform
functions not relating to the Prograa, as provided by State laws and
regulations.

(b> Regional fish and gone councils shall be established and administered
in accordance with applicable State laws and regulations.

Cc) Each regional fish and game council is authorized to perform the
following:

(1) Sold public meetings on fish and wildlife matters.

(2) Elact officers.

(3) In consultation with the local fish and game advisory committees
in its region and with the Alasica Department of Pish and Game, review,



evaluate, tnd make recomaendations >0 ch* Boards of Fisheriesend Clare on any
exlacing or proposed regulation, policy, management plan, or any ocher aiaeter
r«Lacing co ch* use of fish and wildlife within its region.

(4) Submit to Che Boards of Fisheries and Gare and theSecretary, by
November If of each year, an annual report, containing:

(1) An identification of ciuxnc and anticipated subsistence
use's of fish and wildlife populations within Che region.

(1) An evaluation of current and anticipated subsistence Ne
for use of fish and wildlife populations within the region.

(i11) A recommended strategy for Che management of fish and
wildlife populations within the region to accommodate the Identified fish and

wildlife uses and needs.

(iv) Recommendations concerning policies, standards, guidelines,
and regulations co implement thfi strategy.

(d) A-council shall provide i forum for, and assist its local fish and
game advisory committees in obtaining the opinions and racoasmdations of
people interested in fish and wildlife matters so as to achieve Che greatest
possible local participation in the decision-making process. If differences
or opinion exist among the committees, the council shall attempt todevelop
areas of compromise and co reach a regional consensus on matters of
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C«) Acouncil will, in its discretion, present recommendations concerning
the conservation, regulation, management, and use of fish and vildlife
resources vithin its region, along vich che evidence upon vhich Che
recommendations are based, co che appropriate Board.

Cf) Acouncil *111, in ics discretion, meea recommendations co thé Boards
of Fisheries and Game on che creation, consolidation, distribution, or
operation of cha comaiccee system.

30.14 State Boards'of Fisheries and Game,

(a) In compliance vich State lavs and regulations, che Scats Boards of
Fisheries" and Game promulgate regulations for Che conservation, development
and udlizacion of Alesha's fish and vildlife resources.

Cb) With raspecc to the Program, these Scaca Boards may perform che
following functions:

(1) Review, comment upon, and cake action on che recomaendacions of
local fish and game advisory committees, regional fish and game advisory
councils, and Federal agencies.

(2) Request input from che public, local committees, regional
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councils, and Federal agencies concerning subsistence uses of fiat and
wildlife,

(3) Ml recomaendacions Co Federal agencies and Che Federal -oard
concerning Che Prograa.

(c) Restrictions or ocher linications established by the Boards of
Fisheries and Game to govern the taking of fish and wildlife on lands under
their jurisdiction, including but not lioiced to seasons, permit and license
requirements, and quantity limits, say be adopted by the Secretary to regulate
subsistence* activities', to the extent that such treasures are not in conflict

with ANUCA or other applicable Federal laws and regulations.

30.15 Alaska Department of Fish and Game.

Tha Alaska Department of Fish and Game conducts research and provides
information relative to fish and wildlife resources and subsistence uses of
these resources to the State Boards of Fisheries and Game, the regloual
councils, local committees, and Federal agencies. With regard to tint Program
this information will supplement chat which is available from Federal and

other sources.

30.16 Federal monitoring.

As required by Section 806 of ANUCA, Federal agencies, on behalf of the



Secretary, shall aonlcor the functions of ch* local advisory committees and
regional councils in providing for a preference for subsistence activities.
Th* actions of tlu* State Boards of Fisheries and Can* with respect ro
subsistence usee shall also be monitored by ch* Federal agencies. Such
monitoring shall include active participation in the hearings, meetings, and
ocher public participation .activities of the committees, councils, and boards
and the submission of recommendations to these bodies relevant co subsistence

activities.

30.17 Park and park monument subsistence resource commissions.

(a) The regulations in this section shall define th* establishment,
responsibilities, and functions of park and park monument subsistence resource
commissions with respect to their position in the Federal Subsistence Resource

Managecent Program,

(b) In accordance with eh?, procedures defined in paragraph (c), a
subsistence resource commission shall be established for each of the following

areas of the National Park System:

tn-faifrhwir National Monument

Cape Krusenstarn National Monument
Denali National Park

Gates of the Arctic National Park
Kobuk Valley  clonal Park



Lake Clark National Park
tfraagell-Sc. Elias National Park

(c) Each commission shall ba composed of Chu following:
(1) Three members Co ba appointed by the Sacracary.

(2) Thraa members Co ba appoincad by die Governor of Cha ‘Scaca of*
Alaska.

(.2), Thraa members Co ba appointed by cha regional fish and game
advisory council for cha region in which cha park or park monuaenc is
located. Each such member shall ba a member of either che regional advisory
council or of one of Cha local fish and game advisory committees within Che
region, and shall also ba engaged in subsistence uses within cha park or park
monument,

(d) Asubsistence resource commission shall annually:

(1) Consult with local committees and tha regional council
concerning subsistence hunting within cha park or park monument.

@ Conduct, in cha viciniey of cha park or park monument, one or
more public hearings concerning subsistence hunting.

(3) Make recommendations to cha Secretary for changes in cha



subsistence hunting prograa for cha park or park monument.

30.18 Federal Land Management Agencies.

In accordance vich ANILCA ocher applicable Federal lavs, and Che
regulations in this part, each Federal agency having a responsibility for che
management of public lands shall: o

(a) Monitor cha operation of the Prograa as it pertains to thefish and
wildlife resources of the lands for vhich It is responsible.

(b) Manage subsistence activities on landsunder its administration, if
Che Secretary aaaumes control of these activities in accordance vich Section

30.3 (b) of this part.

Cc) Develop such agency-specific regulations as are required to carry out
agency responsibilities under Che Prograa.

30.19 Federal Subsistence Resource Management Board.
(a) The Federal Board shall be composed of the following officials:

Cl) Regional Director, Fish and Vildlife Service. Chair and Lead
Official for development and implementation of the Program.



(2) Area Director, Bureau of Indian Affairs.
@) State Director, Bureau of Land .Management.
(4) Regional Director, National Park Service.

(J) Regional Forester, Forest Service.

(b) The responsibilities of the Federal Board shall be to coordinate
interagency implementation of the Program, to review recommendations of other
entitles within the Program, co dtvelop policies and procedures necessary to
provide for operation of the Program, and co recommend co the Secretary such
regulations as are necessary to carry out the functions of the Federal Board
and discharge the Secretary's responsibilities under Title VII of ANILCA

30.20 Federal Regulations

(a) The regulations contained in Subparta A E, and Cof this part define
the programa* 2t will operate under conditions in. which the Stats manages

subsistence activities.

(b) In the event that, in accordance with Section 30.3 (b) of this part,
the Secretary assumes control of subsistence activities, the regulations in
this part shall be supplemented by such additional regulations as he fines are



