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1.14. The posting of appropriate warning signs In locations where public
access to operations Is readily available;

1.15. The construction of berms, fences and/or barriers above hlghwalls
or other excavations when required by the Division.

2. Drainages - If natural channels are to be affected by the mining
operation, then the operator shall take appropriate measures to avoid or
minimize environmental damage.

3. Erosion Control - Operations shall be conducted In a manner such that
sediment from disturbed areas Is adequately controlled. The degree of
erosion control shall be appropriate for the slte-speclflc and regional
conditions of topography, soil, drainage, water quality or other
characteristics.

4. Deleterious Materials - All deleterious or potentially deleterious
material shall be safely removed from the site or left In an Isolated or
neutralised condition su:h that adverse environmental effects are
eliminated or controlled.

5 Soils - Suitable soil material shall be removed and sto-ed In a stable
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation - During operations, disturbed areas shall be
reclaimed when no longer needed, except to the extent necessary to
preserve evidence of mineralization for proof of discovery. Areas which
have been disturbed but are not routinely or currently utilized shall be
kept In a safe, environmentally stable condition.

R613-003-108. Hole Plugging Requirements.

Jrill holes shall be properly plugged as soon as practical and shall not be
left unplugged for more than 30 days without approval of the Division. The
procedures outlined below are required for the surface and subsurface plugging
of drill holes. The Division may approve an alternate plan, if the operator
can prove to the satisfaction of the Division that another method will provide
adequate protection to the groundwater resources and long term stability of
the land. Dry holes and nonarteslan holes which do not produce significant
amounts ofwater may be temporarily plugged with a surface cap to permit the
operator to re-enter the hole for the duration of the operations.

1.Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetal 11c permaplug at a minimum of Ffive (6) feet
below the surface, or returning the cuttings to the hole and
tamping the returned cuttings to within five (6) feet of ground
level. The hole above the permaplug or tamped cuttings will be
filled with a cement plug. If cemented casing Is to be left in
place, a concrete surface plug is not required provided that a
permanent cap Is secured on top of the casing.

1.12. 1T the area Is tilled farmland, a five <5) foot cement plug must be
placed above a permaplug or tamped cuttings so that the top of the
cement plug Is a minimum of three (3) feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cementedcasing is to be left iIn place, a concrete



surface plug Is not required provided that a permanent cap Is
secured on top of the Casing. The top of the casing and cap must
be a minimum of three (3) feet below the ground surface.

Drill holes that encounter water, oil, gas or other potential migratory
substances and are 2 1/2 Inches or greater In surface diameter shall be
plugged In the subsurface to prevent the migration of fluid from one
strata to another. If water Is encountered, plugging shall be accomplished

as outllned below:

2.11. If artesian flow (l.e., water flowing to the surface from the hole)
Is encountered during or upon cessation of drilling, a cement plug
shall be placed to prevent water from flowing between geologic
formations and at the surface. The cement mix should consist of
APl Class A or H cement with additives as needed. It should weigh
at least 13.5 Ibs./gal., and be placed under the supervision of a
person qualified In proper drill hole cementing of artesian Fflow.

Artesian bore holes must be plugged In the described manner, prior
to removal of the drilling equipment from the well site. If the
surface owner of the land affected desires to convert an artesian
drill hole to a water well, he must notify the Division In writing
that he accepts responsibility for the ultimate plugging of the
drill hole.

2.12. Holes that encounter significant amounts of nonarteslan water shall
be plugged by:

2.12.111. Placing a 50 foot cement plug Immediately above and below the
aqulfer(s); or

2.12.112. Filling from the bottom up (through the drill stam) with a
high grade bentonlte/water slurry mixture. The slurry shall
have a Marsh funnel viscosity of at least 50 seconds per quart
prior to the adding of any cuttings.

R613-003-109. Reclamation Practices.

During reclamation, the operator shall conform to the following practices
unless the Division grants a variance In writing:

1.

Public Safety and Welfare - The operator shall minimize hazards to the
public safety and welfare following completion of operations. Methods to
minimize hazards shall include but not be limited to:

1.11. The permanent sealing of shafts and tunnels;

1.12. The disposal of trash, scrap metal and wood, buildings, extraneous
debris, and other materials incident to mining;

1.13. The plugging of drill, core, or other exploratory holes as set
ft "th In Rule R61.3-003-108;

1.14. The posting of appropriate warning signs In locations where public
access to operations Is readily available;
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10.

11.

1.15. The construction of berms, fences and/or barriers above hlghwalls
or other excavations when required by the Division.

Drainages - ITf natural channels have been affected by mining operations,
then reclamation must be performed such that the channels will be left In
a stable condition with respect to actual and reasonably expected water
flow so as to avoid or minimize future damage to the hydrologic system.

Erosion Control - Reclamation shall be conducted iIn a manner such that
sediment from disturbed areas Is adequately controlled. The degree of
erosion control shall be appropriate for the site-specific and regional
conditions of topography, soil, drainage, water quality or other
characteri sties.

Deleterious Materials - All deleterious or potentially deleterious
material shall be safely removed from the site or left In an Isolated or
neutralized condition such that adverse environmental effects are
eliminated or controlled.

Land Use - The operator shall leave the onsite area In a condition which
Is capable of supporting the postmining land use.

Slopes - Haste p”~es, spoil piles and fills shall be regraded to a stable
configuration and shall be sloped to minimize safety hazards and erosion
while providing for successful revegetation.

Highwalls - In surface mining and In open cuts for pads or roadways,
highwalls shall be reclaimed and stabilized by backfilling against them
by cutting the wall back to achieve a slope angle of 4F degrees or less

Roads and Pads - Onsite roads and pads shall be reclaimed when they are no
longer needed for operations. When a road or pad Is to be turned over to
the property owner or managing ag ncy for continuing use, the operator
shall turn over the property with adequate surface drainage structures and
In a condition suitable for continued ust.

Dams and Impoundments - Hater impounding structures shall be reclaimed so
as to be self-draining and mechanically stable unless shown to have sound
hydrologic design and to be beneficial to the postminlng land use.

Trenches and Pits - Trenches and small pits shall be reclaimed.

Structures and Equipment - Structures, rail lines, utility connections,
equipment, and debris shall be buried or removed.

Topsoil Redistribution - After final grading, soil materials shall be
redistributed on a stable surface, so as to minimize erosion, prevent
undue compaction and promote revegetation.

Revegetation - The species seeded shall include adaptable perennial
species that will grow on the site, provide basic soil and watershed
protection, and support the postmining land use.

Revegetation shall be considered accomplished when:
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13. The rovegetation has achieved 70 percent of the premining
vegetative ground cover6; and

the vegetation has survived three growing seasons following the
last seeding, fertilization or Irrigation, unless such practices
are to continue as part of the postminlng land use; or

13.12. the Division determines that the revegetation work has been
satisfactorily completed within practical limits; where reseeding
has occurred and the vegetation has survived one growing season,
the reseeded area shall not be Included for purposes of determining
whether a mining operation Is a small mining operation.

* Note: ITf the premining vegetative ground cover of the disturbed area Is
unknown, then the ground cover of an adjf*cenc undisturbed area that

Is representative of the premining conditions will be used as a
standard.

R613-003-110. Variance.

1. The operator may request a variance from Rule R613-003-107. 108, or 109 by
submitting the following Information which shall be considered by the
Division on a site-specific basis:

1.11. The rule(s) as to where a variance Is requested;

1.12. The variance requested and a description of the area thatwould be
affected by the variance;

1.13. Justification for the variance;
1.14. Alternate methods or measures to be utilized.

2. A variance shall be granted If the alternative method ormeasure proposed
will be consistent with the Act.

3. Any variance must be specifically approved by the Division In writing.

R613-003-111. Failure to Reclaim.

IT the operator of a small mining operation fails or refuses to conduct

reclamation as required by the Act and these rules, the Board may, after

notice and hearing, order that:

1. Reclamation be conducted by the Division; and

2. The costs and expenses of reclamation, together with costs of collection
including attorney"s fees, be recovered In a civil action brought by the
attorney general ."_.gainst the operator In any appropriate court.

R613-003-112. Suspension or Termination of Operations.

1. All mine operations are required to be maintained In a safe, clean, and
environmentally stable condition. Active and Inactive operations must

continue to submit annual reports unless waived in writing by the Division.

2. The operator need not notify the Division of the temporary suspension of
small mining operations.



3. In the case of a termination or a suspension of mining operations that has
exceeded, or Iir expected to exceed two (2) years, the operator shall, upon
request, Tfurnish the Division with such data as it may require to evaluate
the status of the small mining operation, the status of compliance with
these rules, and the probable future status of the land affected. Upon
review of such data, the Division will take such action as may be
appropriate. The Division may grant an extended suspension period If
warranted.

4. The operator shall give the Division prompt written notice of a
termination or suspension of small mining operations expected to exceed
five (B) years. Upon receipt of notification the Division shall, within
30 days, make an Inspection of the property.

5. Small mining operations that have been approved for an extended suspension
period will be reevaluated on a reaular basis. Additional Interim
reclamation or stabilization measures may be rtqulred In order for a small
mining operation to remain In a continued state of suspension.

Reclamation of a small mining operation may be required after five

(5) years of continued suspension. The Division will require complete
reclamation of the mine site when the suspension period exceeds 10 years,
unless the operator appeals to the Board pJor to the expiration of said
10-year period for a longer suspension period.

R613-003-113. Hine Enlargement.

Before enlarging a small mining operation beyond five (5) acres of surface
disturbance, the operator must file a Notice of Intention to Commence Large
Mining Operations (FORM MR-LMO) and receive Division approval.

R613-003-114. Revisions.

Small mining operators are required to submit a revision to the complete
notice of Intention when a significant change(s) In the small mining operation
occurs. A revision can be made by submitting a revised FORM MR-SMO (or
similar form) and indicating the portion(s) of the operation which Is being
revised. Division approval of a revision of small mining operations Is not
required before the operational change occurs.

R613-003-115. Transfer of a Notice of Intention.

If an operator wishes to transfer a small mlniny operation to another party,
an application form entitled, Transfer of Notice of Intention - Small Mining
Operations (FORM MR-TRS) must be completed and filed with the Division. The
new mine operator must assume full responsibility for continued mining
operations and reclamation obligations for the small mining operation.

R613-003-116. Reports.

1. On or before January 31 of each year, unless waived iIn writing by the
Division, each operator conducting small mining operations must file an
operations and progress report (FORM MR-AR) describing its operations
during the preceding calendar year, Including:

1.11. The location of the operation and the number and date of the

applicable Notice of Intention,
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The gross amounts of ore and waste materials moved during the year,
as well as the disposition of such materials,

1.13. New surface disturbances created during the year,
1.14*. The reclamation work performed during the year.

2. The operator shall keep and maintain timely records relating to his
performance under the Act and still make these records available to the

Division upon request.
R613-003-117. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined In the R613-005 Rules, shall be
applicable to minerals regulatory proceedings.

R613-003-118. Confidential Information.

Information provided in the notice of Intention relating to the location,
size, and nature of the mineral deposit, and marked confidential by the
operator, shall be protected as confidential Information by the Board and the
Division. The Information will not be a matter of public record until a
written release Is received from the operator, or until the notice of
Intention Is terminated.

KEY: Minerals reclamation 40-8-1
1988 et seq
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R613-004 LARGE MINING OPERATIONS
R613-004-101. Filing Requirements and Review Procedures.

A Notice of Intention to Commence Large Mining Operations (FORM MR-LMO) or a
letter containing all the required information must be approved by the
Ofvislon before mining operations begin.

Previously exempt mining operations as defined by Rule 613-001-109 which have
a disturbed area greater than five (6) surface acres and which will continue
or resume mining operations, must submit a Notice of Intention to Commence
Large Mining Operations (FORM MR-LMO) by April 29, 1989. Upon Division
receipt of the notice of Intention, the operator will be authorized to
continue such existing r “rations until approval of the notice of intention 1s
obtained. Such approv*® 11 be obtained by the operator within one (1) year
from the date of submk . of the notice of Intention unless an extension Is
granted by the Division.

1. Wwithin 30 days after receipt of a Notice of Intention, orwithin 30 days
after receipt of aov subsequent submittal, the Division will complete Its
review and notify che operator In writing:

1.11. That the notice of intention Is complete; or

1.12. that the notice of Intention Is Incomplete, and thatadiffr*oniil
Information as ldentified by the Division will be requlfw.

2. Within 30 days after receipt of the notice of Intention or within 30 days
following the last action of the operator or Division on the notice of
Intention, the Division shall reach a tentative decision with respect to
the approval or denial of the notice of iIntention.

Notice of the tentative decision will then be published In accordance with
Rule R613-004-116.

3. Division approval of the notice of Intention and execution of the
Reclamation Agreement (FORM MR-RA) by the operator shall bind the Division
and the operator in accordance with the Act and Implementing reoula*tlor.s;
and, shall enable the operator to conduct mining and reclamation
activities In accordance therewith.

4. The operator must notify the Division within 30 days of beginning mining
operations.

R613-004-102. Duration of the Notice of Intention.
The approved notice of Intention, Including any subsequently approved
amendments or revisions, shall remain in effect for the life of the mine.

However, the Division may review the permit and require updated Information
and modifications when warranted.

R6T3-004—-103. Notice of Intention to Commence Large Mining Operations.

The notice of Intention shall address the requirements of the following rules:
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Rul? | SuMscl

R613-004-104 Operator(s), Surface and Mineral Ownerls)
R613-004-105 Maps, Drawings and Photographs
R613-004-106 Operation Plan

R613-004-108 Hole Plugging Requirements

R613-004-109 Impact Assessment

R613-004-110 Reclamation Plan

R613-004-112  Variance

R613-004-104. Operator(s), Surface and Mineral Owner(s).

1. The name, permanent mailing address, and telephone number of the operator
responsible for the mining operations and reclamation of the site.

2. The name, permanent mailing address, and telephone number of the surface
landowner(s) and mineral owner(s) of all land to be affected by the
operations.

3. The federal mining claim number<s>, lease number(s), or permit
number(s) of any mining claims, or federal or state leases or permits
Included In the lands affected.

R613-004-105. Maps, Drawings and Photographs.

1. A topographic base map must be submitted with the notice of Intention.
The scale should be approximately 1 Inch « 2,000 feet, preferably a USGS
7.5 minute series or equivalent topographic map where available. The
following information shall be included on the map:

1.11. Property boundaries of surface ownership of all lands which are to
be affected by the mining operations;

1.12. Perennial streams, springs and other bodies of water, roads,
buildings, landing strips, electrical transmission lines, water
wells, oil and gas pipelines, existing wells, boreholes, or other
existing surface or subsurface facilities within 500 feet of the
proposed mining operations;

1.13. Proposed route of access to the mining operations from nearest
publicly maintained highway. The map scale will be appropriate to
show access.

1.14. Known areas which have been previously Impacted by mining or
exploration activities within the proposed disturbed area.

2. A surface facilities map shall be provided at a scale of approximately
1" - 500". The following Information shall be Included on the surface
facilities map:

2.11. Proposed surface facilities, Including but not limited to
buildings, stationary mining/processing equipment, roads,
utilities, power lines, proposed drainage control structures, and,
the location of topsoil storage areas, tailings or processed waste
facilities, disposal areas for overburden, solid and liquid wastes
and wastewater discharge treatment and containment facilities;
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2.12. A border clearly outlining the acreage proposed to be disturbed by
mining operations.

The following maps, drawings or cross sections may be required by the
Division:

3.11. Regraded Slopes to be left at steeper than 2h:1v;

3.12. Plans, profiles and cross sections of roads, pads or other earthen
structures to be left as part of the postminlng land use;

3.13. Hater Impounding structures with embanhnents greater than 20 feet
In height from the upstream toe of the embankment or greater than
20 acre feet In storage capacity;

3.14. Maps Ildentifying surface areas which will be disturbed by the
operator but will not be reclaimed, such as solid rock slopes,
cuts, roads, or sites of buildings or surface facilities to be left
as part of the postminlng land use;

3.15. Sediment ponds, diversion channels, culvert size and locations, and
other hydrologic designs and features to be Incorporated Into the
mining and reclamation plan;

3.16. Baseline Information maps and drawings Including soils, vegetation,
watershed(s), geologic formations and structure, contour and other
such maps which may be required for determination of existing
conditions, operations, reclamation and postmlnlng land use;

3.17. A reclamation activities and treatment map to ldentify the location
and the extent of the reclamation work to be accomplished by the
operator upon cessation of mining operations. This drawing shall
be utilized to determine adequate bonding and reclamation practices
for the site;

3.18 Other maps, plans, or cross sections as may reasorably be required
by the Division.

The operator may submit photographs (prints) of the site sufficient to
show existing vegetation and surface conditions. These photographs should
show the general appearance and condition of the land to be affected and
should be clearly marked as to the location, orientation and the date that
the pictures were taken.

R613-004-106. Operation Plan.

The operator shall provide a narrative description referencing maps or
drawings as necessary, of the proposed operations Including:

1.

2.

Type of mlneral(s) to be mined;

Type of operations to be conducted, Including the mining/processing
methods to be used onsite, and the Ildentification of any deleterious or
acid forming materials present or to be left on the site as a result of
mining or mineral processing;



3. Estimated acreages proposed to be disturbed and/or reclaimed annually or
sequentially;

4. A description of the nature of the materials to be mined or processed
Including waste/overburden materials and the estimated annual tonnages of
ore and wa:te materials to be mined;

5. A description of existing soil types, Including the location and extent of
topsoil or suitable plant growth material. If no suitable soil material
exists, an explanation of the conditions shall be given;

6. A description of the plan for protecting and redeposltlng existing soils;

7. A description of existing vegetative communities and cover levels,
sufficient to establish revegetation success standards In accordance with
Rule R613-004-111;

8. Depth to groundwater, extent of overburden material and geologic setting;

9. Proposed location and size of ore and waste stockpiles, tailings
facilities and water storage/treatment ponds.

R613-004—107- Operation Practices.

During operations, the operator shall conform to the following practices
unless the Division grants a variance In writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the
public safety and welfare -m.Ting operations. Methods to minimize hazards
shall Include but not be mited to:

1.11. The closing or guarding of shafts and tunnels to prevent
unauthorized or accidental entry In accordance with MSHA
regulations;

1.12. The disposal of trash, scrap metal and wood, and extraneous debris;

1.13. The plugging or capping of drill, core, or other exploratory holes
as set forth in Rule R613-004-108;

1.14. The posting of appropriate warning signs In locations where public
access to operations Is readily available;

1.15. The construction of berms, fences and/or barriers above hlghwalls
or other excavations when required by the Division.

2. Drainages - If natural channels are to be affected by the mining
operation, then the operator shall take appropriate measures to avoid or
minimize environmental damage.

3. Erosion Control - Operations shall be conducted In a manner such that
sediment from disturbed areas Is adequately controlled. The degree of
erosion control shall be appropriate for the site-specific and regional
conditions of topography, soil, drainage, water quality or other
characterlsties.
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4. Oeleter lous Materials - All deleterious or potentially deleterious

material shall be safely removed from the site or keptln an Isolated
condition such that adverse environmental effects are eliminated or
control led.

5. Soils - Suitable soil material shall be removed and stored In a stable
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation . During operations, disturbed areas shall be
reclaimed wher. no longer needed, except to the extent necessary to
preserve evidence of mineralization for proof of discovery. Areas which
have been disturbed but are not routinely or currentlyutilized shall be
kept In a safe,environmentally stable condition.

R613-004—-108. Hole Plugging Requirements.

Drill holes shall be properly' lugged as soon as practical and shall not be
left unplugged for more than days without approval of the Division. The
procedures outlined below are required for the surface and subsurface plugging
of drill holes. The Division may approve an alternate plan, If the operator
can prove to the satisfaction of the Division that another method will provide
adequate protection to the groundwater resources and long term stability of
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged with a surface cap to permit the
operator to re-enter the hole for the duration of operations.

1.Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetalllc permaplug at a minimum of five () feet
below the surface, or returning the cutting., to the hole and
tamping the returned cuttings to within five <5) feet of ground
level. The hole above the permaplug or tamped cuttings will be
filled with a cement plug. If cemented casing Is to be left In
place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12. If the area Is tilled farmland, a five (6) foot .jment plug must be
placed above a permaplug or tamped cuttings so that the top of the
cement plug Is a minimum of three (3> feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cemented casing is to be left In place, aconcrete
surface plug Is not required provided that a permanent cap Is
secured on top of the casing. The top of the casing and cap must
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory
substances and are 2 1/2 Inches or greater In surface diameter shall be
plugged in the subsurface to prevent the migration of fluid from one
strata to another. ITf water Is encountered, plugging shall be accomplished
as outllned below:

2.11. If artesian flow (l.e., water flowing to the surface from the hole)
Is encountered during or upon cessation of drilling, a cement plug
shall be placed to prevent water from flowing between geologic
formations and at the surface. The cement mix should consist of
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APl Class A or H cement with additives as needed. It should weigh
at least 13.5 Ibs./gal., and be placed under the supervision of a
person qualified In proper drill hole cementing of artesian flow.
Artesian bore holes must be plugged In the described manner, prior
to removal of the drilling equipment from the well site. If the
surface owner of the land affected desires to convert an artesian
drill hole to a water well, he must notify the Olvislon In writing
that he accepts responsibility for the ultimate plugging of the
drill hole.

2.12. Holes that encounter significant amounts of nonarteslan water shall
be plugged by:

2.12.111 Placing a 50 foot cement plug Immediately above and below
the aqulfer(s); or

2.12.112 Filling from the bottom up (through the drill stem) with
a high grade bentonlte/water slurry mixture. The slurry
shall have aMarsh funnel viscosity of at least
50 seconds per quart prior to the adding of any cuttings.

R613-004-109. Impact Assessment,

The operator shall provide a general narrative description Ildentifying
potential surface and/or subsurface impacts. This description will Include,
at a minimum:

1. Projected impactsto surface and groundwater systems,

2. Potential impacts to state and federal threatened and endangered species
or their critical habitats,

3. Projected impacts of the mining operation on existing soil resources,

4. Projected impactsof mining operations on slope stability, erosion
control, air quality, and public health and safety, and

5. Actions which are proposed to mitigate any of the above referenced Impacts.
R613-004-110. Reclamation Plan.

Each notice of Intention shall include a reclamation plan, Including maps or
drawings as necessary, consisting of a narrative description of the proposed
reclamation Including, but not limited to:

1. A statement of the current land use and the proposed postmining land use
for the disturbed area;

2. A description of the manner and the extent to which roads, hlghwalls,
slopes, Impoundments, drainages, pits and ponds, piles, shafts and adits,
drill holes, and similar structures will be reclaimed;

O

3. A detailed description of any surface facilities to be left as part of the _

postminlng land use, Including but not limited to buildings, utilities,
roads, pads, ponds, pits and surface equipment;
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4. Deleterious Materials - All deleterious or potentially deleterious

material shall be safely removed from thesite or keptin an Isolated
condition such that adverse environmental effects areeliminated or
control led.

5. Soils - Suitable soil material shall be removed and stored In a stable
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation - During opetatlons, disturbed areas shall be
reclaimed when no longer needed, except to the extent necessary to
preserve evidence of mineralization for proof of discovery. Areas which
have been disturbed Lut are not routinely or currentlyutilized shall be
kept In a safe,environmentally stable condition.

R613-004-108. Hole Plugging Requirements.

Drill holes shall be properly plugged as soon as practical and shall not be
left unplugged for more than 30 days without approval of the Division. The
procedures outlined below are required for the surface and subsurface plugging
of drill holes. The Division may approve an alternate plan, FIf the operator
can prove to the satisfaction of the Division that another method will provide
adequate protection to the groundwater resources and long term stability of
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged w"th a surface cap to permit the
operator to re-enter the hole for the duratloi. of operations.

1.Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetalllc permaplug at a minimum of five (6) feet
below the surface, or returning the cuttings to the hole and
tamping the returned cuttings to within five (&> feet of ground
level. The hole above the permaplug or tamped cuttings will be
filled with a cement plug. If cemented casing Is to be left 1n
place, a concrete surface plug is not required provided that a
permanent cap Is secured on top of the casing.

1.12. If the area Is tilled farmland, a Ffive (56) foot cement plug must be
placed above a permaplug cr tamped cuttings so that the top of the
cement plug Is a minimum of three (3) feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cemented casing is to be left In place, aconcrete
surface plug 1s not required provided that a permanent cap is
secured on top of the casing. The top of the casing and cap must
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory
substances and are 2 1/2 Inches or greater 1n surface diameter shall be
plugged in the subsurface to prevent the migration of fluid from one
strata to another. If water is encountered, plugging shall be accomplished
as outlined below:

2.11. If artesian flow (l.e., water flowing to the surface from the hole)
is encountered during or upon cessation of drilling, a cement plug
shall be placed to prevent water from flowing between geologic
formations and at the surface. The cement mix should consist of



4. A description of the treatment, location and disposition of any
deleterious or add-formlng materials generated and left onsite, Including
a map showing the location of such materials upon the completion of
reclamation.

5. A planting ogram as best calculated to revegetate the disturbed area;

5.11. Plans shall Include, at a minimum, grading and/or stabilization
procedures, topsoil replacement, seed bed preparation, seed
mixture(s) and rate(s), and timing of seeding (fall seeding Is
preferred timing);

5.12. Where there Is no original protective cover, an alternate practical
procedure must be proposed to minimize or control erosion or
si ltation;

R613-004-111. Reclamation Practices.

During reclamation, the opprator shall conform to the following practices
unless the Division grants a variance In writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the
public safety and welfare following completion of operations. Methods to
minimize hazards shall Include but not be limited to:

1.11. The permanent sealing of shafts and tunnels;

1.12. The disposal of trash, scrap metal and wood, buildings, extraneous
debris, and other materials Incident to mining;

1.13. The plugging of drill, core, or other exploratory holes as set
forth In Rule R613-004-108;

1.14. The posting of appropriate warning signs iIn locations where public
access to operations Is readily available;

1.15. The construction of berms, fences ano/or barriers above hlghwalls
or other excavations when required by the Division.

2. Drainages - ITf natural channels have been affected by mining operations,
then reclamation must be performed such that the channels will be left In
a stable condition with respect to actual and reasonably expected water
flow so as to avoid or minimize future damage to the hydrologic system.

3. Erosion Control - Reclamation shall be conducted In a manner such that
sediment from disturbed areas Is adequately controlled. The degree of
erosion control shall be appropriate for the site-specific and regional
conditions of topography, soil, drainage, water quality or other
characteristics.

4. Deleterious Materials - All deleterious or potentie”ly deleterious
material shall be safely removed from the site or left in an isolated or
neutralized condition such that adverse environmental effects are
eliminated or controlled.
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5.

8.

10.

11.

13.

Land Use - The operator shall leave the onsite area In a condition which

Is capable of supporting the postmining land use.

Slopesl - Waste piles, spoil piles and fills shall be regraded to a stable
configuration and shall be sloped to minimize safety hazards and erosion
whille providing for successful revegetation.

Highwalls - In surface mining and In open cuts for pads or roadways,
hlghwalls shall be reclaimed and stabilized by backfilling against them or
by cutting the wall back to achieve a slope angle of 45 degrees or less.

Roads and Pads - Onsite roads and pads shall be reclaimed when they are no

longer needed for operations. When a road or pad Is to be turned over to
the property owner or managing agency for continuing use, the operator
shall turn over the property with adequate surface drainage structures and
In a condition suitable for continued use.

Dams and Impoundments - Hater Impounding structures shall be reclaimed so
as to be self-draining and mechanically stable unless shown to have sound
hydrologic design and to be beneficial to the postmlnlng land use.

Trenches and Pits - Trenches and small pits shall be reclaimed.

Structures and Equipment - Structures, rail lines, utility connections,
equipment, and debris shall be burled or removed.

Topsoil Redistribution - After final grading, soil materials shall be
redistributed on a stable surface, so as to minimize erosion, prevent
undue compaction and promote revegetation.

Revegetation - The species seeded shall Include adaptable perennial
species that will grow on the site, provide basic soil and watershed
protection, and support the postmlnlng land use.

Revegetation shall be considered accomplished when:

13.11. The revegetation has achieved 70 percent of the premining
vegetative ground cover*; and

the vegetation has survived three growing seasons following the
last seeding, fertilization or Irrigation, unless such practices
are to continue as part of the postmining land use; or

13.12. the Division determines that the revegetation work has been
satisfactorily completed within practical limits.

*Note: If the premining vegetative ground cover Is unknown, the ground
cover of an adjacent undisturbed area that Is representative of the
premining ground cover will be used as a standard.

R613-004-112. Variance.

1.

The operator may request a variance from Rule R613-004-107, 108, or 111,
by submitting the following Information which will be considered by the
Division on a site-specific basis:



1.11. The rule(s) as to which a variance Is requested;

1.12. The variance requested and a description of the area that would be
affected by the variance;

1.13. Justification for the variance;
1.14. Alternate methods or measures to be utilized.

2. A variance shall be granted If the alternative method or measure proposed
will be consistent with the Act.

3. Any variance must be specifically approved by the Division In writing.
R613-004-113. Surety.

1. After receiving notification that the notice of Intention has been
approved, but prior to commencement of operations, the operator shall
provide the reclamation surety to the Division.

2. The Division will not require a separate surety when a reclamation surety
in a form and amount acceptable to the Beard Is held by the Division of
State Lands and Forestry, or an agency of the federal government.

3. As part of the review of the notice of Intention, the Division shall
determine the required surety amount based on site specific calculations
reflecting the Division®s cost to reclaim the site. An operator”s
estimate will be accepted iIf it Is accurate and verifiable.

4. The operator shall submit a completed Reclamation Contract (FORM MR-RC)
with the required surety. The form and amount of the surety must be
approved by the Board. Acceptable forms may include:

4.11. Corporate surety bond,

4.12. Federally-Insured certificate of deposit payable to the State of
Utah, Division of 0Oil, Gas and Mining,

4.13. Cash,

4.14. An Irrevocable letter of credit Issued by a bank organized to do
business In the United States, or

4.15. Escrow accounts.

4.16. In addition, the Board may accept a written self-bonding agreement
In the case of operators showing sufficient Ffinancial strength.

5. Surety shall be required until such time as reclamation Is deemed complete
by the Division. The Division shall promptly conduct an Inspection when
notified by the operator that reclamation is complete. The full release
of surety shall be evidence that the operator has reclaimed as required by
the Act.

6. Adjustments or revisions made in the surety amount shall be In accordance
with the terms and conditions outlined in the Reclamation Contract.
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IT the operator fails or refuses to conduct reclamation as outlined In the
approved notice of Intention, the Board may, after notice and hearing, ordyr
that reclamation be conducted by the Division and that:

1. The costs and expenses of reclamation, together with costs of collection
Including attorney®s fees, be recovered In a civil action brought by the
attorney general r.gainst the operator In any appropriate court; or,

2. Any surety filed for this purpose be forfeited, HIth respect to the
surety Ffiled with the Division, the Board shall request the Attorney
General to take the necessary legal action to enforce and collect the
amount of liability, Hhere surety or a bond has been filed with the
Division of State Lands and Forestry or an agency of the federal
government, the Board shall notify such agency of the hearing findings,
and request that the necessary forfeiture action be taken.

R613-004—-115. Confidential Information.

Information provided In the notice of Intention relating to the location,
size, and nature of the mineral deposit, and marked confidential by the
operator, shall be protected as confidential Information by the Board and the
Division. The Information will not be a matter of public record until a
written release Is received from the operator, or until the notice of
intention Is terminated.

R613-004-116. Public Notice and Appeals.

1. Public notice will be u.emed complete when the following actions have been
taken:

<1.) A description of the disturbed area and the tentative decision to
approve or disapprove the notice of Intention shall be published by
the Division In abbreviated form, one time only, in all newspapers
of general circulation published in the county or counties where
the land affected Is situated, and in a dally newspaper of general
circulation In Salt Lake City, Utah.

) A copy of the abbreviated Information and tentative decision shall
also be mailed by the Division to the zoning authority of the
county or counties in which the land affected Is situated and to
the owner or owners of record of the land affected, as described In
the notice of Intention.

2. Any person or agency aggrieved by the tentative decision may file a
written protest with the Division, during the public comment period
Identified In the notice, setting forth factual reasons for the complaint.

3. If no responsive written protests are received by the Division within
30 days after the last date of publication, the tentative decision of the
Division on the notice of Intention shall be final and the operator will
be so notified.



4. If written objections of substance are received by the Olvislon during the
public comment period, a hearing shall be held before the Board In
accordance with UCA 40-8-9, following which hearing the Board shall Issue
Its decision,

R613-004-117. Notification of Suspension or Termination of Operations.

1. The operator need not notify the Division of the temporary suspension of
mining operations.

2. In the case of a termination or a suspension of mining operations that has
exceeded, or Is expected to exceed two <2) years, the operator shall, upon
request, furnish the Division with such data as It may require to evaluate
the status of the mining operation, the status of compliance with these
rules, and the probable future status of the land affected. Upon review
of such data, the Division will take such action as may be appropriate.
The Division may grant an extended suspension period If warranted.

3. The operator shall give the Division prompt written notice a termination
or suspension of large mining operations expected to exceed five
(B) years. Upon receipt of notification, the Olvislon shall, within
30 days, make an Inspection of the property.

4. Large mining operations that have been approved for an extended
suspension period will be reevaluated on a regular basis. Additional
interim reclamation or stabilization measures may be required In order for
a large mining operation to remain 1n a continued state of suspension.
Reclamation of a large mining operation may be required after five
(®5) years of continued suspension. The Division will require complete
reclamation of the mine site when the suspension period exceeds 10 years,
unless the operator appeals to the Board prior to the expiration of said
10-year period for a longer suspension period.

R613-004—-118. Revisions.

1. In order to revise a notice of Intention, an operator shall file a Notice
of Intention to Revise Large Mining Operations (FORM MR-REV). This notice
of Intention will Include all Information concerning the revision that
would have been required In the original notice of Intention.

2. A Notice of Intention to Revise Large Mining Operations (FORM HR-REV) will
be®" processed and considered for approval by the Division In the same
manner as an original notice of Intention. The operator will be
authorized and bound by the requirements of the existing approved notice
until the revision 1s acted upon and any revised surety requirements are
satisfied. Those portions of the approved notice of Intention not subject
to the revision will not be subject to review under this provision.

3. Large mining operationswhich have a disturbed area of five (6) acres or
less may refile as a small mining operation. Reclaimed areas must meet
full bond release requirements before they can be excluded fram, the
disturbed acreage.



R613-004-119. Amendments.

1. Ar; amendment Is an Insignificant change to the approved notice of
.. intention The Division will review the change and make the determination
of significance on a case-by-case basis.

2. A request for an amendment should be filed on the Notice of Intention to
Revise Large Mining Operations (FORM MR-REV). An amendment of a large
mining operation requires Division approval but does not require public
notice.

R613-004-120. Transfer of Notice of Intention.

IT an operator wishes to transfer a mining operation to another party, an
application for Transfer of Notice of Intention - Large Mining Operations
(FORM MR-TRL), muit be completed and filed with the Division. The new mine
operator will be required to post a new reclamation surety and must assume
full responsibility for continued mining operations and reclamation.

R613-004-121. Reports.

1. On or before January 31 of each year, unless waived in writing by the
Division, each operator conducting large mining operations must file an
Annual Report of Mining Operations (FORM MR-AR) describing its operations
during the preceding calendar year. Form MR-AR, Includes:

1.11. The location of the operation and file number of the approved
notice of intention;

1.12. The gross amounts of ore and waste materials moved during the year,
as well as the disposition of such materials;

1.13. The reclamation work performed during the year and new surface
disturbances created during the year.

2. The operator shall Include an updated map depicting surface disturbance
and reclamation performed during the year, prepared in accordance with
Rule R613-004—105.

3. The operator shall keep and maintain timely records relating to his
performance under the Act, and shall make these records available to the
Division upon request.

R613-004-122. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined in the R613-005 Rules, shall be

applicable to minerals regulatory proceedings.

KEY: Minerals reclamation 40-8-1
1988 = et seq
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R613-005 ADMINISTRATIVE PROCEDURES
R613-005-101. Formal and Informal Proceeding.

1. Adjudicative proceedings which shall commence formally before the Board In
accordance with the rules of Practice and Procedure before the Board of
Oil, Gas and Mining Include the following: R614-002-112, Failure to
Reclaim, Forfeiture of Surety; R613-003-111, Failure to Reclaim,
Forfeiture of Surety; R613-003-112.5, Over 10-Year Suspension;
R613-004-114, Failure to Reclaim, R613-004-117.5, Over 10-Year Suspension,

2. Adjudicative p. feedings which shall commence informally before the
Division In accordance with this Rule R613-005 include the following:
R613-002-"01, Notice of Intent to Commence Mining Operations, Variance
Request; 1013-002-102, Extension; R613-002-107, Variance; R613-002-108,
Unplugged Over 30 Days/Alternative Plan; R613-002-109, Reclamation
Practices Variance; R613-002-109.13, Revegetation Approval; R613-002-110.
Variance, Revocation or Adjustment of Variance; R613-002-111, Release of
Surety; R613-002-114, New or Revised Notice of Intention; R613-003-101,
Notice of Intention to Commence Small Mining Operations, Variance
Requests; R613-003-107, Variances; R613-003-108, Unplugged over 30
Days/Alternate Plan; R613-003-109, Reclamation Practices Variance;
R613-003-109.13, Revegetation Approval; R613-003-110, Variance,
Revocation, or Adjustment of Variance; R613-003-112, Waiver, Annual
Report; R613-003-112.3 and R613-003-112.4, Termination or Suspension;
R613-003-112.5, Reevaluations, Reclamation; R613-003-113, Mine
Enlargement; R613-003-114, Amendments; R613-003-116. Report Waiver;
R613-004-101, Notice of Intention to Commence Large Mining Operation,
Variance Request; R611-004-102, Updated Information or Modifications;
R613-004-107, Variances; R613-004-108, Unplugged over 30 Days/ Alternate
Plan; R613-004-111, Reclamation Practice, Variance; R613-004-111.13,
Revegetation Approval; R613-004-112, Variances, Revocation or Adjustment;
R613-004-113, Release of Surety; R613-004-117, Annual Report, Waiver;
R613-004-117.3 and R613-004-1 17.4, Termination or Suspension;
R613-004-117.5, Reevaluations, Reclamation; R613-004-118, Revisions;
R613-004-119, Amendments; R613-004-121, Annual Report, Waiver.

3. Adjudicative proceedings which shall commence before the Board but follow
the procedures for the Informal process In this Rule R613-005 Include the
following: R613-002-111, Surety, Form and Amount; and R613-004-113,
Surety, Form and Amount.

R613-005-102. Informal Process.

Adjudicative proceedings declared by these rules hereinabove to commence In
the informal phase shall be processed according to Rule R613-005 et seq.
below. All other requirements of the Mineral Rules shall apply when they
supplement these rules governing the Informal phase and when not In conflict
with any of the rules of R613-005. Notwithstanding this, any longer time
periods provided for In the Mineral Rules shall apply.

R613-005-103. Definitions.

Definitions as used In these rules may be found under R613-001-106.



R613-005-104. Cowmencement of Adjudicative Proceedings.

1

2.

Except for emergency orders described further In these rules, all
adjudicative proceedings that commence In the Informal phase shall be

commenced by either:

1.11. A Notice of Agency Action, If proceedings are commenced by the
Board or Division; or

1.12. A Request for Agency Action, Ifproceedings are commenced by
persons other than the Board or Division.

A Notice of Agency Action shall be filed and served according to the
following requirements:

2.11. The Notice of Agency Action shall be In writing and shall be signed
on behalf of the Board If the proceedings are commenced by the
Board, or by or on behalf of the Division Director If the
proceedings are commenced by the Division. A Notice shall Include:

2.11.111 The names and mailing addresses ofall persons to whom
notice Is being given by the Boardor Division, and the
name, title, and mailing address of any attorney or
employee who has been designated to appear for the Board
or Division;

2.11.112 The Division®s file number or other reference number;
2.11.113 The name of the adjudicative proceeding;
2.11.114 The date that the Notice of Ager:y Action was mailed;

2.11.115 A statement that the adjudicative proceeding 1s to be
conducted Informally according to the provisions of these
Rules and Sections 63-46b-4 and 63-46b-5 of the Utah Code
Annotated (1953, as amended), 1if applicable;

2.11.116 A statement that the parties may request an Informal
hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make
such a request for hearing may preclude that party from
any further participation, appeal or judicial review In
regard to the subject adjudicative proceeding;

2.11.117 A statement of the legal authority and jurisdiction under
which the adjudicative proceeding Is to be maintained;

2.11.118 The name, title, mailing address, and telephone number of
the Division Director; and

2.11.119 A statement of the purpose of the adjudicative proceeding
and, to the extent known by the Division Director, the
questions to be decided.



2.12.

2.13.

2.14.

2.15.

Unless waived, the Division shall:

2.12.111 Mall the Notice of Agency Action to eachparty and any
other person who has a right to notice under statute or
rule; and

2.12.112 Publish the Notice of Agency Action IFf required by
statute or bv the Mineral Rules.

All the listed adjudicative processes that commence Informally may
be petitioned for by a person other than the Division or Board.
That person®s Request for Agency Action shall be In writing and
signed by the person invoking the jurisdiction of the Division or
by his or her attorney, and shall Include:

2.13.111 The names and addresses of all persons to whom a copy of
the Request for Agency Action Is being sent;

2.13.112 A space for the Division®s fTile number or other reference
number ;

2.13.113 Certificate of mailing of the Request for Agency Action;

2.13.114 A statement of the legal authority and jurisdiction under
which Division action is requested;

2.13.115 A statement of the relief or action sought from the
Division; and

2.13.115 A statement of the facts and reasons forming the basis
for relief or action.

The person requesting the Division action shall use the forms of
the Divisloi. with the additional Information required by Rule
R613-005-104.2.13 above. The Division is hereby authorized to
codify said forms in conformance with this rule. Said forms shall
be deemed a Request for Agency Action. The person requesting
agency action shall file the request with the Division and shall,
unless waived, send a copy by mall to each person known to have a
direct Interest iIn the requested agency action.

In the case of a Request for Agency Action, the Division shall,
unless waived, Insure that notice by mail has been promptly given
to all parties, or by publication when required by statute or the
Mineral Rules. The written notice shall:

2.15.111 Give the Division®s file number or other reference number;

2.15.112 Give the name of the proceeding;

2.15.113 Designate that the proceeding is to be cone”’ cted
Informally according to the provisions of these Rules and

Section 63-46b-4 and 63-46b-5 of Utah Code Annotated
(1953, as amended), if applicable;
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2.15.114 A statement that the parties may request an Informal
hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make
such a request may preclude that party from any further
participation, appeal or Judicial review In regard to the
subject adjudicative proceeding;

2.15.115 Give the name, title, mailing address, and telephone
number of the Division Director; and

2.15.116 If the purpose of the adjudicative proceeding Is to award
a license or other privilege as to wh"ch there are
multiple competing applicants, the Division may, by rule
or order, conduct a single adjudicative proceeding to
determine the award of that license or privilege.

R613-005-105. Conversion of Informal to Formal Phase.

1.

Any time before a final order is issued In any adjudicative proceeding
before the Division, the Division Director may convert an informal
adjudicative proceeding to a formal adjudicative proceeding If;

1.11. Conversion of the proceeding Is In the public interest; and

1.12. Conversion of the proceeding does not unfairly prejudice the rights
of any party.

An adjudicative proceeding which commences Informally shall also be
processedformally If an appeal to t ;e Board is filed under the rules
herelnbelow. Such an appeal changes the character of the adjudicative
process to a contested case which requires a formal hearing process before
the Board or Its designated Hearing Examiner to best protect the interests
of the public as well as the parties involved.

R613-005-106. Procedures for Informal Phase.

1.

A Request for Agency Action or Notice of Agency Action shall be the method
of commencement of an adjudicative process as previously discussed In
these rules.

The mailing requirements of Rule R613-005-104<b)<2)(i) and
R6T3—-005—-104<b>(4>, whichever Is applicable, shall be met.

The Notice of Agency Action shall be published In a newspaper of general
circulation likely to give notice to Interested persons when required by
statute or by these Mineral Rules.

All notices required herein shall Indicate the date of publication or
mailing and specify that any affected person may file with the Division
within ten (10) days of said date, a written objection and request for
Informal hearing before the Division and that failure to make such a
request may preclude that person from further participation, appeal or
jJjudicial review in regard to the subject adjudicative proceeding. Said
ten (10) day period shall be v/aived IT the Division receives a wailver
signed by those entitled to notice under these rules.



5.

10.

11.

14.

15.

16.

In any hearing, the parties named In the Notice of Agency Action or In the
Request for Agency action shall be permitted to testify, present evidence,
and comment on the Issues.

Hearings will be held only after timely notice to all parties.

Discovery Is prohibited, but the Division Director may Issue subpoenas or
other orders to compel production of necessary evidence.

All parties shall have access to Information contained In the Division™s
files and to all materials and Information gathered In by Investigation,
or to the extent permitted by law.

Intervention Is prohibited, except where required by federal statute or
rule.

All hearings shall be open to all parties.

Within a reasonable time after the close of the hearing, or after the
parties®™ Tailure to request a hearing within said ten (10) day period, the
Division Director shall Issue a written, signed order that states the
following:

11.11 The decision;

11.12 The reasons for the decision;

11.13. A notice of the right to appeal to the Board; and
11.14. The time limits for filing an appeal.

The Division Director®s order shall be based on the facts appearing In the
Division®"s files and on the facts presented In evidence at any hearings.

Unless waived, a copy of the Division Director®s order shall be promptly
mailed to each of the parties.

The Division may record any hearing. Any party, at his or her own
expense, may have a reporter approved by the Division prepare a transcript
from the Division®s record of the hearing.

Nothing in this section restricts or precludes any Investigative right or
power given to the Division by another statute.

Default. The Division Director may enter an order of default against a
party if the party falls to participate In the adjudicative proceeding.
The order of default shall Include a statement of the grounds for default
and shall be mailed to all parties. A defaulted party may seek to have
the Division Director set aside the default order and any order in the
adjudicative proceeding Issued subsequent to the default order, by
following the procedures outlined In the Utah Rules of Civil Procedure.
After Issuing the order of default, the Division shall conduct any further
proceedings necessary to complete the adjudicative proceeding without the
participation of the party in default and shall determine all Issues in
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the adjudicative proceeding, Including those affecting the defaulting
party. Notwithstanding this, In an adjudicative proceeding that has no
parties other than the Division and the party In default, the Division
Director shall, after Issuing the order of default, dismiss the proceeding.

17. Appeal of Division Order. Any aggrieved party that participated at a

18.

hearing before the Division or an applicant who Is aggrieved by a denial
or approval with conditions, may file a written appeal to the Board within
ten (10) days of the Issuance of the order. The written appeal shall be
In the form of a Request for Agency Action for a formal hearing before the
Board or Its designated Hearing Examiner In conformance with the Rules of
Practice and Procedure before the Board of Gil, Gas and Mining, and shall
also state the grounds for the appeal and the relief requested.

EmergencyOrders. Notwithstanding the other provisions of these rules,

the Division Director or any member of the Board Is authorized to Issue an
emergency order without notice and hearing In accordance with applicable
law. The emergency order shall remain in effect no longer than until the
next regular meeting of the Board, or such shorter period of time as shall
be prescribed by statute.

18.11. Prerequisites for Emergency Order. The following must exist to
allow an emergency order:

18.11.111 The facts known to the Division Director or Board member
or presented to the Division Director or Board member
show that an Immediate and significant danger of waste or
other danger to the public health, safety, or welfare
exists; and

18.11.112 The threat requires Immediate action by the Division
Director or Board member.

18.12. Limitations. |In issuing Its Emergency Order, the Division Director
or 8oard member shall:

18.12.111 Limit Its order to require only the action necessary to
prevent or avoid the dange to the public health, safety,
or welfare;

18.12.112 Issue promptly a written order, effective Immediately,
that Includes a brief statement of findings of fact,
conclusions of law, and reasons for the Division
Director®s or Board member®"s utilization of emergency
adjudicative proceedings;

18.12.113 Give immediate notice to the persons who are required to
comply with the order; and

18.12.114 ITf the emergency order issued under this section will
result In the continued infringement or Impairment of any
legal right or interest of any party, the Division shall
commence a formal adjudicative proceeding before the
Board of 011, Gas and Mining.
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R613-005-107. Exhaustion of Administrative Remedies.

1. Persons must exhaust their administrative remedies In accordance with
Section 63-46b-14, Utah Code Annotated (1953, as amended), prior to
seeking Judicial review.

2. In any Informal proceeding before the Division, there Is an opportunity
given to request an informal hearing before the Division. IT a timely
request Is made, the Division will conduct an Informal hearing and Issue a
decision thereafter. Only those aggrieved parties that participated In
any hearing or an applicant who Is aggrieved by a denial or an approval
V1th conditions will than be entitled to appeal such 0lvlslon decision to
the Board within ten (10) days of Issuance of the Division order. Such
appeal shall be treated as a contested case which 1s processed as a formal
proceeding under the Rules of Practice and Procedure before the Board of
Oil, Gas and Mining. Such rights to request an Informal hearing before
the Division or to appeal the Division order and have the matter be
cor ;ted and processed formally are available and adequate administrative
remedies and should be exercised prior to seeking judicial review.

R613-005-108. Waivers.

Notwithstanding any other provision of these rules, any procedural matter,
Including any right to notice or hearing, may be waived by the affected
person(s) by a signed, written waiver 1n a form acceptable to the Division.

R613-005-109 - Severability.

In the event that any provision, section, subsection or phrase of these rules
Is determined by a court or body of competent jurisdiction to be Invalid,
unconstitutional, or unenforceable, other remaining provisions, sections,
subsections or phrases shall remain in full force and effect.

R613-005-110. Construction.

The Utah Administrative Procedures Act described In Title 63, Chapter 46b of
the Utah Code Annotated (1953, as amended) shall supersede any conflicting
provision of these rules. T. ese rules should be construed to be In compliance

with said Act.
R613-005-111. Time Periods.

Nothing In these rules may be interpreted to restrict the Division Director,
for good cause shown, from lengthening or shortening any time period
prescribed herein.

KEY: Minerals reclamation 40-8-1
1988 et seq
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Summary of the Wyoming DEQ-LQD Proposed Bond Pool

A. INTRODUCTION

Thia summary Is Intended to familiarize Interested parties vith the
Department of Environmental Quality - Land Quality Division®s proposed Bond
Pool Program for meeting the bonding requirements as set forth in W.S. 35-11-

<17.

Over the last few years the Land Quality Division has noticed the
increased difficulty mining operators have had in obtaining reclamation
performance bonds. It the present time, uost operatorsmust post 100fliquid
collateral for any surety bond or bank letter of credit thatis obtainedfor
use as a reclamation bond. The practice of requiring thia collateral by
insurance companies and banks has put a financial burden on many of the
state"s small mine operators. To reduce the burden on these operators, the
LQD proposes to set up a Bond Pool program in which operators could
participate to meet our bonding requirements.

The Bond Pool concept works much like an insurance policy where the
operator would pay an annual fee to the pool and in turn the pool reserves
will cover the operator®s bonding liability. It should be noted that the Bond
Pool program Is an alternate form of bonding such as a surety or a self bond,
and the operator la free to go from one method of bonding to another at any

time.
%

The Bond Pool program would be available to all operators with coal
permits, largemining permits, small mining permits, ten-acre exemptions,
licencesto explore, coal notifications and drillingnotifications with a
total bonding liability of $50,000 or less. The $50,000 celling is explained
below and may be raised in the future i1f the program can generate enough
revenue to cover the larger bonds.

B. PROGRAM SET UP 4 OPERATION
1. BONDAMOUNTS 4 DISTRIBUTION -

A study of current bonding distributionwas conducted in order to
determine the maximum allowable bond that would keep a single operation from
bankrupting the pool and atill allow the maximum number of participants.

Table 1 on Page 3 shows the LQD"s total bond distribution as of March $,
1988. The distribution shows that most of the <ollars held for bonds are In
the upper ($5 mil to $100 mil) bond ranges, while the majority of the
permitted operators are in the lower bond ranges. Since thu intentioa of the
pool 1s to help as many operators as possible, the number of permits in
certain bond ranges were studied rather than the total dollar amount held iIn

any range.
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IT you plot the number of permits versus the bond amounts in a line graph
form, as in Figure 1 on Page <, you con see that the majority of ths permits
bonded are for amounts of less than $50,000. All bond ranges of over $50,000,
as shown in Table 1, oontain less than 2$ of the total bonding volume.
Cumulatively, permits with bonds between $0 and $50,000 represent 83% of the
total LQD bonded operators as shown in the pie graph of figure 2 on Page 5.

In order to include the maximum number of operators in the state and
maintain a ceiling that would not bankrupt the pool, should the largest
operator forfeit, a bonding limit of $50,000 was set for the progranm.

2. FEE REQUIREMENTS -

In order to determine what yearly member fees would be requiredto payfor
reclamation due to forfeitures, actual LQD bond forfeitures were compiled for
the last six years. Table 2 on Page 6 shows bond fofeiture numbers and
amounts for the years of 1982 through 1987 for bonds of $50,000 or less.

The average annual statewide bond forfeiture total for the lastsix years
was $22,<60. The current total dollar amount held for bonds under $50,000 is
$<,337,000. To determine what an average percent of forfeiture would be each
year, you divide $22,<60 by $<,337»000 and you get 0.51. This Is an actuarial
figure which should be correct regardless of how many participants the pool
has. Since bond requirements are not based on estimated reclamation costs for
ten acre exemptions, 0,5% would not be ndequate to cover forfeitures if a
large amount of ten acre exemptions were to forfeit in any one year. If the
0.5% is accelerated to 3% the state would be given a factor of safety of
five. This should enable the state to cover the loss in any given year.

In order to recover the projected 3% loss each year, the participants of
the pool must pay a yearly 3% premium on their current bond estimate. In
addition, the participants must post a one-time deposit equal to 10$ of their
bond estimate with the Department to be held until the permit is terminated.
Is an example, the operator with a $3,000 bond would post a $300 deposit and
pay a yearly fee of $90.00. If the operator®s bond estimate should increase
any time during the life of his operation, the operator would be required to
increase his 10$ deposit and his yearly fee accordingly. Further examples of
fee calculations are ahown on Page 8.

With the current 100$ collateral requirement, Table 1, page 3, shows
approximately $<,000,000 is tied up in cash bonds or as collateral for Surety
Bonds and Letters of Credit. Under the fee requirements of the bond pool,
each participating operator would get up to 90$ of their tied-up capital
released for use elsewhere.
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Proposed Bond Pool

Page 6

YEAR

1982
1983
1984
1985

1986

1987

TABLE 2

NUMBER OF
BONDS FORFEITED

11

TOTAL AMOUNT
OF BONDS
$16,984
$22,400
$17,879
$53,500 =
$ 6,219
$17,775

X r $22,460

<+ One bond Mounted to
$41,000 of this total
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3. RELEASE OF BONDS -

The 10? deposit vill be held by the State from the time of permit approval
until successful revegetation has been established and too permit Is
terminated. The 3? yearly fee vlll be assessed froa t."i time of permit
approval until final seeding has been completed, at which time It will be
suspended. Only the 10? deposit vlll be held between seeding and successful
revegetation. This Is equivalent to releasing 90? of the operator 3 bond at
the time of eeedIng.

4. BOND FORFEITURES -

IT a pool member 3 bond Is forfeited under the provisions of W.S. 35-11-
*21, the LQD will take the operator 3 10? deposit plus the necessary pool
ftmds and complete the reclamation- The State vould have the option of suing
the operator i1f the cost of reclamation exceeded the estimated costs, as IS
presently the case. Should a member stop paying his annual fees, he will be
suspended from the pool, lose his 10? deposit, and will be required to obtain
a different form of bonding Immediately. If the operator does not obtain an
alternate bond and the State Is forced to reclaim the operation, the operator
could be sued for the cost of the reclamation. This will be viewed as
forfeiture of bond and the operator will not be allowed to repermit in the

State.
5. FEE CHANGES -

Each year an actuarial study will be carried out to determine if yearly
fees are adequate to maintain the pool or If they should be raised or
lowered. It Is possible that when an upper limit (perhaps $1.5 million) Is
reached in the pool fund, the yearly fees could be waived for those members
who have been In the program for some time or the $50,000 ceiling could be
raised to allow more pool participants. A board or panel may be needed to
make the fee schedule and pool limit decisions. If this proves to be the
case, either the Environmental Quality Council, the Land Quality Advisory
Board, or a new bond pool board could be given rule making authority and

used for this purpose.
6. STARTING THE POOL -

In order to get the Bond Pool program up and running, a grant of $100,000
from the DEQ @ Trust in Agency account would be needed. This grant would
protect the pool from being depleted before it could build up 1ts own
reserves. Use of the Trust In Agency money is Justified since the money would
ody be used for bond forfeitures on which adequate pool funds were not
available. Funds borrowed from the Trust in Agnecy account would be repaid
when the bond pool is actuarialy stable.
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7. HOW FITMENTS IRE MADE -

As with any other form of bonding, the operator would be required to hare
the appropriate bond in-place prior to affeoting any land. With a new permit
application, the operator would put up the appropriate 10? deposit and pay the
3% annual premium. An evaluation of the bond would be Bade every year upon
receipt of the annual report. The Department would advise the operator to
post a 10? deposit for any new lands which are projected to be affected during
the coming year and to pay the 3? annual premium. Wo new lands could be
affected until the appropriate deposits and fees were paid.

Figure 3
Example Calculations for Bond Pool Payments

Example for Small Mining Permit

Initial Application - Projects 10 acres of disturbance 1st year t estimated
reclamation cost of $1,000 per acre

10? deposit * $1,000
3? annual premium = $300

1st Annual Report - Projects additional 5 acres of disturbance (total 15 ae.).

10? deposit = $500 (in addition to $1,000 already on deposit)
3? annual premium = $h50 (15 acres)

2nd Annual Report - Projects additional 5 acres of disturbance (total 20 ae.).
Also reports 5 acres havebeen seeded.

10? deposit *$500 (in addition to$1,500already on deposit)
3? annual premium = $450 (net 15 aores)

3rd Annual Report - Reports that all lands have been reclaimed.

10? deposit remains at $2,000 (20 acres)
3? annual premium is waived since all lands have been seeded.

5th Annual Report - Reclamation deemed acceptable by DEQ-LQD.

Deposit of $2,000 returned to operator and permit Is cancelled.
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Example for Ten-Acre Exemptions

Initial Application - Projects 10 acres of disturbance for life of mine.
Bonding set by statute at $300 per aore.

10? deposit a $300
3? annual premium a $90

1st Annual Report - Reports all 10 acres affected.

No additional deposit required.
3? annual premium a $90

2nd Annual Report - Reports all 10 acres reclaimed.

No additional deposit.
Annual premium waived.

4th Annual Report - Reclamation deemed acceptable by DEQ-LQD.

Deposit of $300 returned to operator and permit is cancelled.

8. DEQ MANPOWER REQUIREMENTS -

Existing DEQ financial staff will set up the pool fund and track pay-ins
and pay-outs as long as possible. If the pool grows too large for existing
staff to handle, another person will be hired and paid with pool proceeds.

9. STATUTORT CHANGES -

A new section will have to be added to the Wyoming Statutes allowing for
the Bond Pool and giving the chosen board rule making authority. Regulations
will also have to be written for the program®s use.

10. COMPLIANCE REQUIREMENTS -

Operators of existing operations must be in compliance with the Wyoming
Environmental Quality Act and Land Quality Rules and Regulations and must be
current on reclamation to qualify for the pool. The LQD Advisory Board would
have the final say on any disputes.

C. SUMMART

DEQ/LQD is proposing to set up a Bond Pool program for us# by mining
operators with total bonding liability of $50,000 or less. Requirements of
the pool would be a 10?7 deposit and a 3? yearly premium on the operator®s
current bond evaluation. The 3? premium will be waived when the operator
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completes, final seeding. The 10$ deposit vIIl be returned upon

successful revegetation and perait termination. Should the operator forfeit
his bond, he vIll lose the 10$ deposit and the State vlll be responsible for
reclamation of his permit. Fees vlll be set bj a Board, based on a yearly

actuarial study of the program®s assets.



COMMENTS OF
NEIL MACKINNON, PRESIDENT OF HYAK MINING COMPANY
ON PENDING LEGISLATION
CONCERNING RENTS AND ROYALTIES
FROM MINING OPERATIONS ON STATE LAND

Februa/y 28,1989

During the past several months I, like virtually everyone associated with the mining in-
dustry in Alaska, have spent a considerable amount, of time thinking about the issue of rents
and royalties from mining operations on state land. The issue has so many facets and in-
terrelationships that it is difficult to distill into a single presentation which will reflect the
essence and be understandable in the context of the pending legislation.

DoesAlaska wanta mining industry?

The first question to be asked is whether it is the policy of the State of Alaska to develop
amining industry. Historically, this question has been greeted with mixed responses. On
the one hand, there are those who acknowledge that mining is a labor intensive industry
which will generate revenue and jobs for Alaskans for decades to come, and, because of
the rich mineral wealth with which Alaska is blessed, there needs to be no shortage of
mines. On the other hand, there are those who associate mining with a variety of negative
feelings, believing that mining necessarily involves everything from pollution and visual
impacts to a diminution of the quality of life for those who live near mining operations.
Until the State acknowledges that mining contributes more than just tax dollars this
schizophrenic condition will continue.



Mining means new investment, jobs and tax revenue

To get a feeling for the ball park we were playing in, look at a hypothetical gold mine in
Alaska, the same mine in Nevada, and the same mine in Idaho. To understand the sig-
nificance of this analysis, it is necessary to start with the premise that whenever the govern-
mentputsitshand in thepocket ofitscitizenry, itistcLcation. It makes little difference whether
it is called tax or rent or royalty or fees or anything else. This analysis compares the level
of taxation in these three jurisdictions.

While the analysis merits close study the bottom line is that the State and local tax share
today is higher in Alaska than in the other two States. This comparison also does not ac-
count for the higher capital and operating costs of doing business in Alaska, nor does it
take into account the longer lead time associated with regulation and permitting in Alas-
ka. For instance, in Nevada and Idaho, a Forest Service plan of operations for exploration
can be approved within weeks, while in Alaska it frequently takes many months to get ap-
proval for routine work associated with mineral exploration.

The attached enclosure also demonstrates what mining can represent just in terms of new
investment, year-round jobs and revenue. In the example of a small mine, the local com-
munity would benefit from an local investment of fifteen million new dollars spent on goods
and services, a hundred new year-round jobs, and direct revenues in the form of local sales
and property taxes of over a million dollars. For a large mine, the effect is even more
dramatic. One hundred fifty million dollars of new money would be invested in the State,
four hundred primary jobs would be created and over nine million in sales and property
taxeswould be generated. While such mines will not replace Prudhoe Bay, they represent
a revenue potential which the State can ill-afford to ignore or discourage.



Mining makes permanent contributions

Mining is an intensive use of a small amount of land relative to its economic output. It
provides direct and secondary year-round employment in rural areas of the State and con-
structs the infrastructure and utilities which benefit the citizens long after the mines are
worked out. Juneau is a prime example of this fact; its power system was first devised to
serve the mines, but in turn came to serve the entire community after the mines closed.
Also, mineral development draws additional non-mining support facilities on adjacent
lands affording the State the opportunity to gain revenues from that land as well.

Taxation can be a disincentive to investment

While the citizen obliged to pay taxes is never going to be really happy with the obligation
to pay, it is important for legislators to realize that if mining operations are going to
generate revenue for the State, the State must set its tax (including rents and royalties) at
a level which will encourage mineral investment, so that the industry can get to a point
where it can pay the taxes. Alaska cannot attract the risk capital from other areas unless
it offers competitive advantages over those areas. We compete with Nevada, Idaho and
the rest of the world for this capital. Many of those locations have important natural ad-
vantages over Alaska already. By loading up our mines with assessment work, rents, royal-
ties, and license taxes we send a signal that Alaska lands are not worth the cost of explora-
tion. Mines are made not found. They can be easily "unmade" by unrealistic taxation.

Reclamation has nopart in this legislation
Although reclamation was not a part of the court decision in Trustees V. State and there-
fore not a part of the proposed legislation, its inclusion in this bill is being pushed by the
environmentalists. The reasoning is that if the legislature does not address reclamation
now, then it never will. Two points must be made in conjunction with this point; First, we



need a rents or royalties bill now to satisfy the mandate of the court this year. Second,
reclamation is a complex and technical subject, deserving proper consideration on its own
merits. Ironically, the State already has ample authority to require reclamation on State
land, and it routinely places reclamation requirements in the miscellaneous land use per-
mits which are required in order to mine. To address reclamation in the context of this bill

is simply inappropriate.

Technical points relating to the pending proposals

Mineral in Character

The "mineral in character” definition can be used to solve the least common denominator
effect which results from including all State lands under a single rent/royalty system. In
order to induce anyone on State land, if a uniform rent or royalty is applied it will have to
be set at a level which the most marginal land can support. In other words, rent constitutes
aburden on the land inversely proportional to the mineral value of the land. The greater
the amount of land which the State wishes to have explored and developed for its mineral
values the lower the rent will have to be.

Although including all lands under one "rental agreement," makes management easier, it
necessarily means that the rents and royalties must be set at a level as low as the least
productive can bear. If the State truly desires to maximize revenue from mining opera-
tions, it would set rents and royalties on the basis of the productivity of the lands involved.
This system will require active management on the part of the State. If the State seeks
more than anominal tax, then it must make more than a nominal effort to develop the base
that provides that tax. On the other hand, if the State wishes to minimize the administra-
tive costs associated with mining on State land, it should simplye bill claimholders a flat
fee per claim and be done with it,



Royalties

The opinion of the Supreme Court does not require a royalty and rent too. The State al-
ready has a mining license tax based on net profits from mining operations that applies to
all mines in Alaska regardless of whether the State owns the land or not. Adding an addi-
tional tax in the form of a royalty on operations on State land creates a disincentive to
produce minerals on State land and diminishes, not increases, the revenue the State will
receive. It should be noted that under the administration’s proposal, the bulk of the
revenue generated would be from rents ($700,000) rather than royalties ($50,000). The
additional administrative cost of verifying and collecting the royalty hardly appears tojus-
tify the imposition. (Note that the State does almost nothing to enforce the Mining License
Tax at this time.) The odds that any given mineral discovery will result in a mine are less
than one thousand to one. This factalone means that there will always be many more claims
than producing mines. In Alaska today, although the State controls an area nearly the size
of California, there is only one significant producing mine on State land. It is unequivocal
that the State will always derive more money from rents than royalties no matter what the

rate of taxation.

The proposed royalty scheme is unfair and misdirected

The proposed legislation has asignificant drafting problem inasmuch as it taxes the wrong
party. The bill purports to make the claimholder responsible for the payment of the royal-
ty, although in many cases, it is not the claimholder who is producing from the property.
The normal experience is for a claimholder to lease his claims to a mining company if he
can. Although in the future itwill undoubtedly be a part of the boilerplate in mining agree-
ments on State land for the producer to pay the production royalty due the State, such a
provision is not generally included in existing mining leases, therefore the claimholder, not



the producer will have to pay the royalty. Thiswould be analogous to requiring the landlord
of a commercial building to pay taxes based upon the income of the tenant. It simply is not

fair.

Another curious aspect of the royalty provision is that it requires the minimum royalty to
be paid even if the mine is operating at a loss.

In addition, the minimum royalty rate is set at a level which would result in it taking effect
insome circumstances if the profitability of the operation drops below 40%. Very few busi-
nesses are lucky enough to achieve such profitability. With this schedule, the State is saying
that any mines not making at leasta40% profit will pay more taxes than mines that achieve
this level of profit. Stating this proposition otherwise, the tax is regressive in that it char-
ges less tax to highly profitable operations than it does on operations which are less
profitable. Hence, one must be able to project at least 40% profitability to justify mining

on State land.

Legislation willprecipitate further litigation

Although this legislation was spawned from litigation which disrupted a system of manag-
ing State mining claims which has been in place from Statehood, unless some of the more
inequitable irreqularities are resolved, itwill engender a great deal more litigation. There
can be no doubt that requiring the claimholder to pay rents and royalties calculated on the
basis of occupancy and production of leased ground will result in both tenants and lax col-
lectors being sued. Traditionally, claimholders require the lessee to maintain the claims
in good standing during the term of the lease; however, the lessor may not have provided
for the collection of rent in his lease, therefore if this bill is enacted the landlord will be
obliged to pay the State for claims which he cannot drop and at the same time not be able
to derive any revenue from them. The only solution - sue.



Conclusion

We hope that these comments will be helpful in fashioning a fair statute which responds
to the mandate of the Supreme Court. The mining industry in Alaska has an obligation to
pay its fair share of taxes, including rents and royalties to the State, but it is important that
the State realize that miners are only one of many users of State lands. Our impact in terms
of environmental disruption and visual impact has been trivial, but our contribution has
been immense. From Quartz Hill to Kotzebue, from Fairbanks to Kennecott, from Nome
to Juneau, the history of Alaska has been and will be written interms of our mining heritage.
The great mines of another era our the living monuments to Alaska’s past. The highways
and trails which now link communities frequently have an old minesite at their end.
Whether your are speaking of the Treadwell Ditch or the road to the DeLong Mountains,
you are confronted with a contribution by the mining industry to Alaska.

We in Alaska have an obligation not to kill the goose that lays the golden egg, but to take
another gander at how hest to bring that industry to life.

ENM:lyn
022Smack
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DEPRECIATION EXP 1.00 1.00 1.00
PROPERTY GROSS 103 ,000 ,000 108 ,000 ,000 103,000 ,000
LEASOR ROYALTY 3,240 ,000 3,240 ,000 3,240 ,000
MINE GROSS 104 ,760 ,000 104 ,760 ,000 104,760 ,000
MINING COSTS 54 ,000 ,000 54 ,000 ,000 54 ,000 ,000
MINE NET 50,760 ,000 50,760 ,000 50 ,760 ,000
DEPRECIATION 5,400 ,270 5,400 ,270 5,400 ,270
DEPLEATION 15 ,7J4 ,000 15 ,714.ugu 15,714 ,000
TAXABLE [INCOME 29 ,645 ,730 29,645,730 29,645 ,700
FED INCOME TAXES 10 ,079 ,545 10,079 ,548 10,079 ,54c
STATE INCOME TAXES 2,786 ,699 0 2,371 .655
STATE MINING LIC TAX 2.07s, 1 563 ,269 592 915
BOROUGH PROF TAX 1,594 ,500 0 2 ,650,0-0
STATE ROYALTY 889 ,372 0 0
TOTAL TAXES 17 ,425s;ww 10,642 ,517 15,694 ,449
EMPLOYEE SALES TAXES 1.056 <500 w4 125 1,036 €00

COMPANY SALES TAXES 648 565 ,050 510
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Senator 3(ahn 5L (J)ack) Caghtli

Box V Alaska ~tatc legislature
Juneau. Alaska 99811
"907) 4654797

Box 55028
North Pole. Alaska 99705
"907) 488 0862

MEMORANDUM

To: Senator Bettye Fahrenkamp

Senate Resource Committee Chair

and Members of the Senate Resource Committee
From: Senator Jack Coghill
Re: 6(i) Comments for Co Meeting

Date: February 22, 1989

Due to the technical nature of my comments today before the
committee regarding Mineral In Character lands, | have
attached a copy of the text for your consideration.
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MINERAL IN CHARACTER

1. THERE IS NO DEFINITION OF "MINERAL IN CHARACTER"™ IN FEDERAL
STATUTES; HOWEVER, OVER THE YEARS THE COURTS HAVE DEFINED IT

IN A VARIETY OF WAYS.

2. THE MOST AUTHORITATIVE TEST FOR DETERMINING THE MINERAL
CHARACTER OF LAND WAS ANNOUNCED BY THE UNITED STATES SUPREME
COURT IN DIAMOND COAL AND COKE v. UNITED STATES IN 1914, AND

IT IS STILL USED TODAY. IN THIS CASE THE SUPREME COURT SAID:

"1T MUST APPEAR THAT THE KNOWN CONDITIONS ... WERE PLAINLY
SUCH AS TO ENGENDER THE BELIEF THAT THE LAND CONTAINED MINERAL
DEPOSITS OF SUCH QUALITY AND QUANTITY AS WOULD RENDER THEIR

EXTRACTION PROFITABLE AND JUSTIFY EXPENDITURES TO THAT END.™

THIS TEST CONTINUES TO BE QUOTED IN NUMEROUS FEDERAL COURT

CASES AND INTERIOR DEPARTMENT ADMINISTRATIVE ACTIONS.

IT IS CLEAR THAT THE STATE SUPREME COURT HAD THIS IN MIND WHEN
IT STATED WE WERE IN VIOLATION OF 6(i) BECAUSE WE DIDN"T
"REQUIRE THE PAYMENT OF RENTS OR ROYALTIES FROM STATE LANDS *
WHOSE MINERAL CHARACTER WAS KNOWN AT THE TIME OF STATE

SELECTION. "

3. THE STATE SUPREME COURT FURTHER DIRECTED US TO ESTABLISH A

LEASING SYSTEM WHICH INCLUDES "SOME PROCESS FOR DETERMINING



WHICH LANDS WERE OF KNOWN MINERAL CHARACTER AT THE TIME OF
SELECTION ANDIXT MUST INCLUDE PAYMENT OF RENTS OR ROYALTIES "FOR

THE EXTRACTION OF MINERAL DEPOSITS FROM SUCH LANDS."

SB 161 PROVIDES ALL THE MECHANISMS TO FULLY COMPLY WITH THE
COURTS DECISION WITHOUT JEOPARDIZING THE COMPETITIVE POSITION

OF STATE LANDS TO FEDERAL OR PRIVATE LANDS.

4. NOW, HOW DO WE MAKE THE MINERAL CHARACTER DETERMINATION?
THE PROCESS IN SB 161 IS THIS. EXISTING CLAIM HOLDERS HAVE 3
YEARS TO MAKE APPLICATION TO THE COMMISSIONER FOR A
DETERMINATION, AND NEW CLAIMANTS HAVE ONE YEAR FROM THE DATE
THEY FILE THE CLAIM. THE COMMISSIONER HAS 3 YEARS FROM THE
DATE OF THE APPLICATION TO DETERMINE IF THE LAND WAS MINERAL.

IN CHARACTER AT THE DATE OF STATE SELECTION.

IN THE FEDERAL SYSTEM, THE DEFINITION AND EVIDENCE NEEDED TO

MAKE A MINERAL IN CHARACTER DETERMINATION IS THIS:

"IT IS NOT ESSENTIAL THAT THERE BE AN ACTUAL DISCOVERY OF
MINERAL ON THE LAND. IT IS SUFFICIENT TO SHOW ONLY THAT KNOWN
CONDITIONS ARE SUCH AS REASONABLE TO ENGENDER THE BELIEF THAT
THE LAND CONTAINS MINERAL OF SUCH QUALITY AND IN SUCH QUANTITY
AS TO RENDER ITS EXTRACTION PROFITABLE AND JUSTIFY
EXPENDITURES TO THAT END. SUCH BELIEVE MAY BE PREDICATED UPON
GEOLOGICAL CONDITIONS, DISCOVERIES OF MINERALS IN ADJACENT

LAND AND OTHER OBSERVABLE EXTERNAL CONDITIONS UPON WHICII



PRUDENT AND EXPERIENCED MEN ARE SHOWN TO BE ACCUSTOMED TO

ACT."

IF YOU wiLL CAREFULLY READ SECTIONS5 OF SB 161, YOU WILL FIND

IT CONTAINS ALL OF THE ELEMENTS OFTHIS FEDERAL DEFINITION.

THIS DEFINITION AND SB 161°"S PROCESS IS FULLY SUPPORTED BY
SEVERAL IMPORTANT FEDERAL CASES, NOTABLY:
DIAMOND COAL & COKE CO. v. U.S., 233 US 236, 248-249

(1914)

U.S. v. SOUTHERN PACIFIC CO., 251 US 1, 14 (1919)

LADEN V. ANDRUS, 595 F2d 482, 489-490 (9t.h Cir 1979)

Uu.S. V. SOUTHERN PACIFIC TRANSPORTATION CO., 66 IBLA 191,

195 (1982)

THE SIGNIFICANCE OF THESE CASES IS THAT THEY ALL AGREE THAT AN
ACTUAL DISCOVERY OF MINERALS WITHIN A TRACT OF LAND IS NOT
REQUIRED AND THAT THE FOLLOWING TYPES OF EVIDENCE SUPPORT A
DETERMINATION OF MINERAL IN CHARACTER.

1. DISCOVERIES OR MINES IN ADJACENT LAND;

2. OTHER EXTERNAL CONDITIONS THAT CAUSE PRUDENT AND
EXPERIENCES MEN TO ACT AND MAKE EXPENDITURES; AND

3. FAVORABLE GEOLOGICAL CONDITIONS WITHIN THE TRACT.



5. SO0 FAR AS SB 161 IS CONCERNED, OUR RESEARCH OF THE FEDERAL
SYSTEM INDICATES THAT THERE IS A RELATIONSHIP BETWEEN
DISCOVERY AND MINERAL IN CHARACTER. BRIEFLY IT CAN BE STATED
THAT IF YOU HAVE A DISCOVERY, YOU HAVE MINERAL IN CHARACTER

LAND. IF YOU HAVE MINERAL IN CHARACTER LAND YOU DO NOT

NECESSARILY HAVE A DISCOVERY.

HOWEVER THE CONCERN WE HAVE, AND HAS NOT BEEN DISCUSSED BY THE
ADMINISTRATIONS LEGAL COUNCIL TO OUR KNOWLEDGE, 1S THE BODY OF
FEDERAL LAW THAT INDICATES 1T HAS NEVER BEEN THE POLICY OF THE
CONGRESS TO DISPOSE OF MINERAL LANDS UNDER THE AGRICULTURAL OR
NONMINERAL LAWS AND THAT TITLE TO KNOWN MINERAL LAND CANNOT BE

ACQUIRED UNDER AN AGRICULTURAL OR NONMINERAL ENTRY.

I HAVE A CONCERN IF WE DO NOT FOCUS 6(i) LEGISLATION ON LANDS
WHERE MINING AND MINERAL INTERESTS ARE FOCUSED, WE MAY BE
INVITING LITIGATION AT THE LEVEL OF THE RECENT MENTAL HEALTH

LANDS LITIGATION, ESPECIALLY IF WE GO BEYOND THE SECTION 6(a)

AND (b) LANDS.

FURTHERMORE 6(i) RESERVES THE *"RIGHT TO PROSPECT FOR, MINE,
AND REMOVE"™ THE MINERALS FROM THE MINERAL LANDS GRANTED UNDER
THIS SECTION. WHAT DOES THIS DO TO OUR ABILITY TO CLOSE STATE
LANDS TO MINERAL ENTRY, ESPECIALLY IF ALL LANDS ARE MINERAL IN
CHARACTER? I THINK THIS DETERMINATION REPRESENTED IN THE
ADMINISTRATIONS BILL, MAY INVALIDATE MINERAL CLOSURES AND THUS

THROW OUR WHOLE SYSTEM OF LAND MANAGEMENT INTO CHAOS.



THE U.S. SUPREME COURT, ON THE OTHER HAND, HAS UPHELD THAT
.."IF THE LAND IS WORTH MORE FOR AGRICULTURE THAN MINING, IT
IS NOT MINERAL LAND, ALTHOUGH IT MAY CONTAIN SOME MEASURE OF
GOLD OR SILVER." I SUSPECT THIS WOULD ALSO BE TRUE OF OUR
STATE PARKS. THE IMPORTANT POINT HOWEVER, IS IF WE ADOPT A
SYSTEM LIKE THAT IN SB 161, AS THE STATE SUPREME COURT HAS
DIRECTED US TO DO, WE DO NOT HAVE TO WORRY ABOUT LITIGATION

THAT WILL INVALIDATE STATE MINERAL CLOSING ORDERS.

THIS CONCLUDES MY REMARKS MADAM CHAIR«B].



Senator John 38. (Hfack) (Coghtll

Box v Alaska Atatc “legislature
Juneau, Alaska 99811
(907) 465-4797

Box 55028
Norih Pole, Alaska 99705
(907) 488-0862

MEMORANDUM

To: Senator Bettye Fahrenkamp
Senate Resource Committee

From: Senator Jack Coghill

Re: 6(i) and the 1issue of Reclama

Date: February 28, 1989

There 1is a perception in the halls of the capitol that
reclamation will continue to be linked to resolution of 6(i).
You know of my position that this 1is a disservice to the
industry, because it removes the focus from setting fair rent
and royalty rates. You have also expressed like sentiments.
So | have three suggestions if you are to use the Governors
bill (SB 129) as the vehicle.

1. Add at line 23 (SB 129); The primary use of land covered
by a mining lease is the extraction of minerals.

2. If a reclamation clause is to betacked on to the bill, it
should also include the direction that patenting of the
surface will be part of the reclamation bill.

3. Since we will be going outside the preview of rents and
royalties by tacking on reclamation, 1 would suggest you
address the 1inequities of the interior river fisheries in the
next fish tax or enhancement bill before the committee, by
requiring the development of an individual quota system for
fishermen.

I believe that Suggestion 1 and 2 are self-explanatory, as
they are peripheral to the issue of reclamation. However 1
have also supplied in this memo therational for Suggestion 3.

Rational for Suggestion 3.

The interior river fisheries are presently being managed as if
the purpose of every fish entering the system was spawning.
This does not allow for the beneficial use of the river
fisheries by rural river residents use in developing a cash
economy. Presently, allocation of the resource is such that
over fishing in the coastal intercept fisheries, results 1in
very brief commercial fisheries if any are allowed at all. It



Senator Fahrenkamp - 2 - February 28, 1989

is also evident that the species which have the highest
commercial value in the interiorriver systems, are impacted
primarily as a result of "bycatch™ overfishing.

Bycatch, as you know, 1is the harvesting of fish species
incidental to fishing a different species. For instance, the
bycatch for a coho or King salmon opening in Bristol Bay or
the Being Sea, 1is chum salmon, bound for the Yukon and Tanana

Rivers.

A quota system would better allocate the benefits of our fish
resources, among users, and eliminate over fishing when run
strengths are perceived to be high 1in coastal waters.

Background for Suggestion 3.

There is a political and policy similarity between appropriate
levels of Reclamation and Bycatch. Both present a contentious
management 1issue in 3 basic ways:

1. In the case of bycatch of aspecies in one fishery, this
may reduce the amount of that species that can be taken 1in the
fishery that targets on 1it.

In the case of reclamation, a particular mine site is
considered to have reduced the amount of land area, natural or
otherwise, that can be utilized by other activities.
Reclamation then must be at a level that targets these other
land uses.

2. With bycatch, a fishery may not be able to control it"s
bycatch level, without using less productive or more costly

fishing techniques.

With reclamation, a mine may not be able to perform
reclamation without reducing the potential to mine marginally
economic ore zones or employing reclamation schedules that
jeopardize the mines economic viability.

3. Presently there is not a mechanism in place that tends to
assure bycatch levels will be controlled to the appropriate
management levels automatically.

However, there 1is a mechanism in place that assures
reclamation at this time. The mechanism is the permit process
where each individual mine is given reclamation stipulations.

The question that seems to be raised by the present
discussions 1is whether or not the reclamation levels
stipulated 1in permits are at the appropriate level to restore
what ever the targeted future uses might be.

The answer to the appropriate bycatch level then, seems
to be the institutionalization of individual fish quotas.
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There are two assumptions we can make 1in both 1issues of
appropriate bycatch levels, and appropriate reclamation
levels. First the levels can be determined through a
political process prior to the activity or secondarily, the
levels can be determined by a market process during the
activity.

From these assumptions we can recognize that the appropriate
level for one bycatch species, or the reclamation of one mine
site, 1is probably not independent of those of other bycatch
species, or independent of reclamation of mines 1in other
regions of the state.

We can also see that the concept of "bycatch needs™ 1is so
poorly defined that it could be counter productive in
discussions focused on related fishery 1issues. The same can
be said of the concept of "reclamation needs™, being counter
productive to discussions which should be focused on the
related issue of rents and/or royalties.

In closing I will take this opportunity to remind those you
might circulate this memo to, that the value of our natural
resources depends on the rules that govern their use. These
rules may be either formal laws and regulation of government
or informal cultural rules of a particular user group.

This "value concept”™ 1is true whether you interpret value as
economic benefits provided to society, a particular allocative
distribution of benefits, or the achievement of a particular
intangible cultural or conservation ethic.

I believe that so long as we are going to start using coercive
tactics to impart additional rules on a particular user group,
in order to give other user groups a perceived advantage or
benefit, we should employ this process on other allocative
resources.

Thank you for your consideration of this lengthy memorandum.



665 Farmers Loop Road

Fairbanks, Alaska 99712
February 6, 1989

Dear Legislators,

I would like to address a few of my concerns regarding Senate
Bill 129 and House Bill 99.

Enclosed are a couple of pages from the 6(i1) Lawsuit. As 1
read it, this lawsuit only pertains to mining leases. As far
as I know locations unuer the federal mining laws are not
leases. As yet the State has no regulations to patent mineral-
lands. Therefore, the State only needs rents OR royalties,
not both, and only on land sold, grants, deeds or patents
which would not include lands staked under the location
systenm, and then only lands known to have been mineral in
character at the time of State selection.

Senate Bill 129 and House Bill 99 will make it prohibitive for
the small miners to locate and hold mineral 1lands long enough

to develop them into productive mines. Think back to what
developed our State. Many claims being worked today were
staked in the 1900°s and earlier Many of these claims would

have been lost to the Parks 1if not for early mining claims.
Flease consider a minimum leasing system only on lands
withdrawn from location as stated in the 6 (i) Lawsuit and
only a small fee without a graduated 1increase.

The above concerns are made for the record.

Sincerely,

Glenn D. Bouton
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NOTICE: This opinion 1is subjecc Co formal correction before
publication in the Pacific Reporter. "Readers are requested
to bring typographical or other formal errors to the
attention of the Cleric of the Appellate Courts, 303 K Street,
Anchorage, Alaska 99501, 1in order thac corrections may be
made prior to permanent publication.

«

THE SUPREME COURT OF THE STATE OF ALASKA

TRUSTEES FOR ALASKA, NUNAM KITLUTSISTI,
DINYEA CORPORATION, VILLAGE OF MINTO,
ALASKA INDEPENDENT FISHERMEN®"S
MARKETING ASSOCIATION, ALASKA CENTER
FCR THE ENVIRONMENT, SOUTHEAST ALASKA
CONSERVATION COUNCIL, FPIENDS OF THE
EARTH,

Plaintiffs/Appellants, File No. S-1142

V.

STATE OF ALASKA, ALASKA DEPARTMENT OF OPINTION
NATURAL RESOURCES, ESTHER WUNNICKE,
Commissioner, Department of Natural

Resources,
Defendants/Appellees,

ALASKA MINERS ASSOCIATION, FAIRBANKS [No. 3175 - May 1, 1937 ]
NORTH STAR BOROUGH and JOSEPH E. VOGLER,

Defendants-Intervenors/Appellees.
Appeal from the Superior Court of the State

of Alaska, Third Judicial District, Anchorage,
Douglas Serdahely, Judge.

Appearances: Eric Smith and Robert W. Adler,
Anchorage, for the Appellants. Robert M.
Maynard and Mark P. Worcester, Assistant
s Attorneys General, Anchorage, Harold M.

Brown, Attorney General, Juneau, for Appellee
State of Alaska, Alaska Department of Natural
Resources, and Esther Wunnicke, Commissioner,

Department of Natural Resources. James N.
Reeves, Bogie & Gates, Anchorage, for
Appellee Alaska Miners Association. Ronald

A.  Zumbrun, Robin L. Rivett, and James S.
Burling, Pacific Legal Foundation,
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its restrictions wore 1intended to apply only to Jlands whose

mineral character was known at the time or selection.

CONCLUSION

We conclude that appellants have standing to maintain
r

this declaratory judgment action, that the state”"s mineral

leasing system violates section 6(i) of the Statehood Act because

it does not require the payment of rent or royalties on mining

leases, and that section 6(i) applies only to those Jlands known

to have been mineral in character at the time of state selection.

Appellants® state constitutional and public trust theories depend

on the meaning of the grant and restrictions of section 6(1).

Since section 6(i) directly controls, we have no occasion to

examine those theories further. For the above reasons, the

judgment 1is REVERSED and this case 1is REMANDED with directions to

enter a declaration 1in accordance with this opinion and for such

4
other further proceedings as may be appropriate.3

33. For convenience, we have referred to the relevant
event as the time of selection. Whether this 1i1s "he time that
the state files 1its selection application, or some later event
such as the tentative or final approval of the selection, 1is not
an issue in this <case or on which we express an opinion.
Further, we observe that there 1is room for debate concerning hew
much must be known about the mineral character or selected lands
to qualify them as mineral lands. We also intimate no view on

this question as it is not before wus. |
34. The intervenors raise several other points in
defense of the judgment below. We have examined each of them and

find that Lhcv lack merit.



DENALI CITIZENS COUNCIL
KENAI PENINSULA AUDUBON SOCIETY ~ +  KOOIAK AUDUBON SOCIETY

Alaska Environmental Lobby, Inc.

PO Bax 22151 Juneau, Alaska 99802 9075862345

HB 99 Mining Claims, Leases, Rents, & Royalties:
KEY CHANGES NEEDED

1.) LANDS COVERED - Needs expansion to include offshore lands.

2.) RATES - Needs substantial increase. Suggest no annual assessment
reduction; double rental rates; calculate royalty on gross income only,
and run percentages from 3% for the lowest income category to 8 or 10%

for the highest.
3.) RECLAMATION - Add a section to read:

Section 38.05.213. RECLAMATION, (a) AIll mining claims, leasehold
locations, and mining leases shall, at a minimum, be restored so that
the affected land and water of the state is capable of supporting all
the uses it was capable of supporting prior to any mining, or all higher
or better uses of which there is a reasonable likelihood, consistent
with all applicable laws and the Alaska Constitution.

AND add language which clearly states that DNR, ADF&G, and DEC share
joint responsibility for promulgation and enforcement of the reclamation
regulations, with full participation by all three agencies.

February 13, 1989
by Bill Glude

ALASKA CENTER FOR The ENVIRONMENT +  ALASKA CHAPTER SIERRA CLUB + JUNEAU GROUP. SIERRA CLUB +  SITKA GROUP. SIERRA CLUB
KNIK GROUP. SIERRA CLUB . DENALI GROUP. SIERRA CLUB . ANCHORAGE AUDUBON SOCIETY . ARCTIC AUDUBON SOCIETY

ALASKA FRIENDS OF THE EARTH . JUNEAU AUDUBON SOCIETY +  KACHEMAK BAY CONSERVATION SOCIETY
LYNN CANAL CONSERVATION ~ «  ALASKA WILDLIFE ALLIANCE

SITKA CONSERVATION SOCIETY . NORTHERN ALASKA ENVIRONMENTAL CENTER . SOUTHEAST ALASKA CONSERVATION COUNCIL

KNIK KANOERS ANO KAYAKERS
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ALASKA MINERS ASSOCIATION, INC.

51 W Northem Lights Bhd, Suite 28 Anchorage, AK 99508 (307) 2760347

Sept. 9, 1988

The Honorable Steve Cowper
Governor, State of Alaska

P.0O. Box A
Juneau, Alaska 99811

Re: Implementation of Superior Court Order, November 19,
1987, re Section 6(1) of the Statehood Act

Dear Governor Cowper:

The State Supreme Court has concluded that the State®s current
mineral location system is not in compliance with Section 6(1)
of the Statehood Act because it does not require the payment
of rent or royalty on mining leases. The Court further con-
cluded that Section 6(i1) applies only to those lands known

to have been mineral in character at the time that they were

selected by the State.

The Department of Natural Resources 1is currently studying
several methods by which the State"s location system may be
brought into compliance with the Supreme Court opinion and

the Superior Court®s order. The Alaska Miners Association con-
siders the State®"s implementation of the 6(i) decision

critical to the future of mining on state lands. We would like
to i1dentify several components that we feel must be a part to
any rational solution to the 6(1) question.

1. The right of self initiation - the State constitution
requires that a prospector, individual or a corporate that
risks considerable time and money must be given a preferrential
right to mine the discovery. Any departure from the current
discovery philosophy will seriously erode any incentive to

explore upon state land.

2. Tenure © a claimant must be assured that he will not be
subjected to some arbitrary time limit within which he must
place the claim into production or lose i1t. Mining history 1is
rnlete with examples of discoveries that required fifteen to
thirty years before they could be developed as profitable
producers. This 1is parti -.ularly true of operations 1in the

northern environs.

3. Fair rent or royalty - the AMA believes that the Supreme
Court erred in deciding that the State tust require additional
rent or royalty from mining leases. We continue to believe that



ALASKA MINERS ASSOCIATION, INC.

the mining license tax constitutes an adequate and fair pro-
duction royalty and that the annual labor requirement of $200
per claim represents an adequate rent. Nevertheless, 1in order
to comply with the Supreme Court®s opinion, we strongly re-
commend that the State develop a rent or royalty schedule that
will; (1) satisfy the Superior Court Order and, (2) not jeo-
pardize nor act as a disincentive to the constructive develop-
ment of state mining claims. We caution that in seeking a
solution to the 6(i) issue, that State not adopt requirements

that will penalize a claimant upon state land.

4. Mineral in character - the State Supreme Court specifically
concluded the Section 6(i) applies only to those lands known

to have been mineral iIn character at the time of state selection
Judge Serdahley, in his Declaratory Judgement, ordered that the
"... State"s mineral leasing system must include some process
for determining which lands were of known mineral character at

the time of selection".

We do not know how the State proposes to effecuate Judge

Sedahley®"s order but we suggest that mineral in character be
determined with a prescribed procedure such as that which ve
have developed and present to you in the form of the enclosed

attachment.

The current developments at Red Dog and Greens Creek have sent

a signal to the mining industry that mines can be made 1in Alaska,
We, as concerned Alaskans, do not wish to see the State 1im-
plement a mineral management system that will jeopardize or
impede rational and responsible resource development upon

state lands. We are prepared to assist you and your people
develop a workable solution to the 6(i) 1issue.

Sincerely,
ALASKA MINERS ASSOCIATION

President

ATTACHMENT: Mineral in character language

cc: Paul Glavinovich
Jim Burling
Judy Brady
Jerry Gallagher
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Anfected Environment

3.7 Fisheries

Fish species reported In the Fortymlle
River drainage Include arctic grayling,
sheeflsh, round whlteflsh, longnoae
SUCkar. and slimy neulpln (aeo FlahoHee
Mao). Other aparJee that may ooour arc
humpback whrtofloh, northern pike, bur*
bot, chlnook salmon, and chum salmon.
Data collected on Fortymlle River resi-
dent fish address summer distribution
and aspects of llIfs history. Information
concerning resident fish species Includ-

ing salmon, wfthirrthe Fortymlle'River
drainage Is marginal (ADF&G 1987b). Bananao wot* w o i* Po»*ymiu ruvor oiWiimkou, iorwicnu«a
will be made primarily to the segments within the Wild and Scenic Rivers System (QOi iom .

Map t).

adult Chinook salmon (one live female and one dead male) were observed 0.8 mile below the

a channel blasted through the stream bank by miners In 1900, and 1.5 miles above the con-
fluence of tha North and 8outh Forks (Carufel mran?). prior etmwrvNtiong reported cnum ualrnon
below the Kink In August 1981 during an ADF&G aerial survey and a chlnook salmon caught by a
sport angler In the North Fork Fortymlle River above the Kink near Champion Creek (Dames and
Moore 1982),

He>
Canadian researchers uslno hannh o nr! »n iho lotyoi rv.lyilill« Hlvgr sl (10

| tributaries In September 1984 collected 63 Juvenile chlriook salmon from Clinton and Mickey
Creeks below the International border (vonFlnater 1985). These two streams, and possibly others,
may serve as rearing areas. Scattered, random sightings of what are considered stray chum end
chinook salmon have occurred from historic times to the present, Since fidelity of returning salmon
to natal spawning habitat Is not 100% and the reported sightings are rare, the Fortymlle River
~does not appear to aupport an established spawning population (Webb per*, comm. 1988).

Grayling are the most wkisapread species within the Fortymlle River drainage, (ADF&G 1987b). A
joint survey by BLM and AOF&G personnel (ADF&G 1975) reported grayling In sevaral tributary
streams of the Middle, North, and South Forks of the Fortymlle River. Johnson (1980) collected

grayling at Champion Creek, and Dames and Moore (1982) samplled the upper reaches of the
North Fork In the summer Of 1981 and found *mall number# of grayling In Cliamplon, Happy NOW

Year, and Slate Creeks.

inalcatlons that these streams are potential spawning areas are supported by omyilno measuring

‘ baeiVBd °y canJf®l 0987&_In the Middle Fork near J,Tee h, fry caollected by Dames
NANQfe ?1989) In lowar Clm* «nd Ci.umpiurl crooKa ana aamul MLJOby von Fln.var (V§SSJ an

Frvrymiio Placers (law*) who Captured young grayling from tha Fortymlle River In Canada. These
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coarse subBtiate.of th8 Fortymlle River, significant sub-surface
flows of water are highly probable*

3,0 RLVIEIM oOr EXISTING riOIICFIICS INFORMATION

As with many remote stjmuuia if the Yukon, <vjankitakiv« dot-a nn nalnon
and on the populations of other species in the Fortymile River ars
limited. Comprehensive annual escapement surveys are not conducted
by DFQ ano much of the available fisheries inventory dota for such
Yukon streams is available frompast studies rsiated tc pipeline
and/or transport-ation corridors. In addition, escspeme ts to the

lower Canadian portion of the Yukon River and tributiries are
oresentiv uolic*«d to b» and scawnino sites are still
undocumented. For example, the majority of the chinooK spawning

streams 1In the Yukon River 8asin each support between 13 and 300

adults (Fisheries Work Group, 1984).
3.1 Canadian portion of the Fortymile River

\a part of the Yukon River 8asin study, Chinook were radiotagged
above the Canada/U.S. bordor in 1983 to Study the distribution
emj relative obundanc* nf adult chlnook within the Canadian
portion of the Yukon River Baain (Milligan et ale, 1984). Two
radiotagged chinook were tracked into the Fortymile River but
they did not spawn in the river. The eampie size of radiotagged
whinooW woo email, hnwuver, and the spawning distribution within
other Yukon sub-basins was known to be much more extensive than

j:hat indicated by the vadiotagging rooulta alnna. The authors
JC the abovo coport airo nuteu iiiat wiaa Had

documented chinook 8Dflwnin> in three areas of the Jlower Yukon
mainatem ano in a nui-ber of tributary* Includina the Fortymile,

Cool Creek, Fifteenmile, Chsndindu and the Klondike River9.

Radiotagged chinook did not enter into any of these systems.
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EIS (page 3-49, copyattached), ADF8.G personnel stated that the
Fortymile River doesnot appear to support an established
spawning population <Webb 1968).

m# jtur*U“naa issuedme a permit stating my operation will cause
no damage to fish orgame or their habitat. However, this
anadromoua fiah classification haa caused the Army Corps of
Enfinotm he u«uy mw a uenerai Fiacer Mining Permit. As atnteH
above, | liavw made my uving and supported my family by working
tne Fortymile river for almost half my life. If the fish were
there and the river was truly Important for anadromous Tfish, I
would not request the change. However, 1 should not be denied my
livelihood due to a miutik* or unlJuobifl™d entry into the AUFSIi
important anadromous waters catalog. I request this change be
made as soon as possible so I can go on to making a living. If
the corps of Bnginc#ri does not issue me a permit early in March,
I will not be able to work this entire year because of the need

to start the operation in tha winter months.

I would appreciate any help you can give me 1in this regard.

Respectfully Submitted,

CC: Lsnnie GorsUu"h"- Commissioner. DNR
Senator Jack Ccnohill. District 17
Rapr«i«nt mcive DioU Bhulfcss, tUolrlct 17
3#nator Betcye Fahrekamp
Representative Bill Hudson

Representative Curt Menard
Repreaantative Richard Foster
Col. William Kakel - US Army Qntips of Engineers
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David Likina
Portymiie River
Eagle. Al.eska 99748

February 20, 1989

Commissioner Don W. Collinsworth

Alaska Department of Fish and Game
P.O. Sox 3-

Juneau. Alaska 99802

Dear Commisaioner Collinsworth,

In accordance with AS 16.05.870 ta), the Department of Fish and
Game (ADF&G) shall, 1in accordance with the Administrative
Procedure Act CAS 44.62), specify the various rivera. lakes and
streams or parts of them that are important for the spawning,
rearing or migration—of anadromous fish. thrder tfcva-"provision,
ADF&G has through regulation, published a catalog and atlas of
maps of waters important for the spawning, rearing or migration
of anadromous fishes.

I feel that there 1is an error in this catalog and | wish to
petition for a change in the catalog. Specifically | Petition
that the Portymiie River (ADF&G reference #334-45-11000-2600) be
removed from the classification as being important for the

spawning, rearing or migration of anadromous Tishas Currsntly
the rhver is classified for Klng and Ch%p S§4p$n hava lived.
Hie Pmhl®"ymi 1a Di aara ar, 1 uauli

expeot that 1f the river were |mportant for the salmon, 1 would
at least see a few live or dead salmon in the river every year.

I have not.

Recently a Fortymile River Final Cumulative Environmental Impact
statement was published by BLM. In this document it pointed out

that Canadian researchers found salmon In Clinton and Mickey
creeks, two tributaries of the Fortymile River near 1its

confluence with the Yukon river. In these lower reaches the
Fortymlle River has the characteristics ofa backwater area to
the Yukon River and is a river of entirelydifferent character to

the Fortymile River 1in Th* Canadian naporfc (afcfcsohod) is
good biological data and I have no doubt that Salmon are in the
lower most reaches of the Fortymile. These same Canadian

researchers state that information on chinook and chum salmon on
the Alaskan side of the Fortymile River 1is limited and somewhat

contradictory. In 1975, ADF&G reported that no salmon were
observed. Tha classification appears to be the result of
ocabbirtd raparte of Tiah in tha 1900°" a, Hwat cvuMiiLly Lwu risli
were spotted 1in the summer of 1988 by BLM personnel. However,

these are rare scattered random sightings, and according to t-he—
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- 1007, the TJld conductedn pilot program to determine s.impiing

3i1to3 and methods for VI ;o> | *e  "JUOsmv<<ent  Jli-irs
tBrgFihe, 1087#« rnn  adult wmmiinju/ “inlnon «ero Observed on

August 21 and 22; a female near the ~Ink (approxImnKoi> tc km

ijostrnnm of tHo Coi-.iuinn oordcrif -and a male near the confluence

of the North and South Forks,

On October 16, 1787 , the ADt"47 flowthe upper rortymile nn a

cMijm  salmon  *>>np»n Dig Tijivey out m salmon *nm observed

"indnraon, *937b).

SALMON STUDIOS IN 1987

o

Tha purpose or the 1787 salmon studies in the Fortymile River was to

document chirccw and chun scanners arc their distribution,and to
document the relative abundance and distribution of juvenile chinook
salmon,

The adult sslmcn program consisted of 2 aerial survey* on Aug.,-*: r
and Ccastenh,.- i, \9vf ano a gilir.etting program in the icrwer

""ortymile River from Seolemcer 13 to Septencer 23. A  juvenile
sampli-g program was conducted by boa: from August 25 througn August

27 , 1987, Boat access was from the Eacle 8ridc"> nn thO Foctynuie 1in

Al«sk« aoout 25 kilometres upstream of the Alp«i#o.vy,*« cwiuci-
tu ire Clinton Creel# hridgo 1iIn ttic luwer rcrtymile River,

me study location 1is shown in figure 1,
+.1  methods
Adult Salmon
The adult salmon surveys consisted of two aerial surveys cf the

fortymile R:v»n by helicupter; the Tfirst on August 5, 1937 to

observe chinook salmon spanners and the second on Septemoer 24
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salmon, The second station, just downotrnom oT the ooTiyon,

yielded throe male chum saHoa. KJ
3.2 U.b. portlun of tho Fortymil/i1 River

Tir* inr<,miqgli<;r on chi inok and chijn saimcn on the Al.n&Jon side
of the FOrt/°nt*. River _i5 eiso ixmtuu 0

contradictory. In en undated letter iu Ms. ChupmQn of forfcyr.j Ip
Placers, Jim Webb of the u."j, Bureau of Land Management (BLM;
states that the SIM, in c-opcration with the Alaska Ooparvent
of Fi"ith and Liare (“oriio) cgnduotou rioin Investioetions cn the
Fortymile River ano triuuimi.g i--..1Qs yn " ;rar ,-0ig.
obagrvH™i at that t<™3. Mr, Weub states that”~Tthere 1is no
documented evidence of salmon spawning in the Fortymile River or
its tributaries. While stray Kino !chlnook) SlInc.,-i havg teen
seen periodically ever the years, tnere is no reason to believe

a viaulg apa,.'ing ftnp<ilatjon »xIs t3" (FjFVFAli 19 P18C9PS| 1556) ,

However, iIn 9 letter to Cordon Zealand of DFO Whitehorse, Fred

eNndaroon nf the ACFJG states: "this Department maintains a
oompp-honaive listing of streams and rivers known to contain

anadromous Tfish, The Fortymlle River is listed in tms oocunenu

ho an *n«dro”ouo .trssmll, He then notes various observations
and reports including 1960 reports or chinwuk and ohum spawning

near the Taylor Highway, chuna captured near Steele Creek, and

chinook carcasses observea near Lite uid viiia-30 nf Jnseoh

(Anderson, 1997a).

In 1986, the ADF4U conducted an invcotigafcinn ho determine if
roering chinnok fry utilised the rorfcymllo River between 0"3rien

Creek and the Canadian border (Fortymile Placers, 1936), winnow
traps baited with scckeye salmon rce wero fished for s 10131 of
24 trap nicpts between July S and July 10. No chinook salmon

juveniles were uaptji'C-dect that JiTe,
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Several afcudioa rnnflrmnd the presence of juvenile chinook
galrnan in the Fortymile River and a number of its tributaries,
(n the lower river, chinook juveniles were Found in the mainstem
in the vicinity of Clinton Creek and in Clinton Lroek (CvV5,
1*y71; EPS, 1770; , On Septemcmr 3 and 4, 173d, DFQ sampled the
lower reaches of Llincon ana Miuxuy c.uowi ao ..esii qqo iwO
mainstem Fort/mile between the f.«w tributaries using seines
and/or minnow traps. Juvenile chlnook salmon -me fc™nd in oil
areas “total of 63 crunook) ana o cninuu* netu in *.e
<»uri>i3mv i- «» *en® oaKo In rlInfnn Creek <“Clarke , 1384) . In
August 1985, eight beach- so-inesets- iIn- the Fnrrymile R;ver
yielcea two c.minock Juvenilco a"-d cenfirrmi the presence of
chlcuuk, in th® uppwr eFnrtymile River above the placer
mining__ operation (von rinsier, 1905). Thlo latter ettiriy
coincided with the chinook spawning period but no adults were
observed. Water levels were hign, however, and the river was>

deeply stained,

The spawning oistrruuLiwn *M v.iw o«i->«« . U0 VuUnn RIv*;”~

8aBin is not as well known as that ror chinook (Fisheries Work

Group, 1984). Fall chum runs have been documented 1in nine
Canadian streams including theKlondike River in the lower
Yukon.

In 19S5, the fishery Officer conducted investigations into chum
salmon spawning on tho Forcyrr.iln River (HvDunald, 1996). Two
floats were made down the river In an Inflatable boat. No

apuwiiin”™ rhnfl »,oro ©tjoorvwH ®lIbhouch a ctufi carcass was found
approximately one naif milo upstream from tha riinfcon Creek

fcownsite pumprouse. In addition, 101.S Hnura nf oill netting
between Septimoer 12 and 10 non earriod out of fwn stations.

Thu Ffirst _station, approximately 500 maters downstream of the

Clinton Creek bridge, yielded two female and two mole chum
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SALMON PnroCNCC

IN THE FORTYMILE RIVER, YUKON

L. Jaremovic and A, von FinstBi*

MARCH 1983

DEPARTMENT OF FISHERIES AND OCEANS
HABITAT MANAGEMENT UNIT
NEW WESTMINSTER, 8.C.
WHITEHORSE, - YUKON
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Alaska
Trollers
Assoclation

130 Seward St. No. 213
Juneau, Alaska 99801
(907) 586-9400

March 15, 1989

Representative Curt Menard
P.0. Box V (MS 3100)
Juneau, AK 99811

Dear Representative Menard:

The Alaska Trollers Association urges you to amend HB99 and SB129 to
include language requiring the resource agencies to promulgate
reclamation regulations.

Like the rent and royalties required by section 6(i), reclamation should
be considered one of the costs of conducting a business venture on state
lands. The right to mine non-renewable resources from state lands 1is an
exclusive use of public domain for one 3 private benefit. This 1is not in
and of itself bad; however, irreparable damage to our lands can occur
when there is no clearly defined criteria in place by which to regulate
these operations. Poor mining practices have the potential to compromise
the water quality of area drainages, as well as damage the land and
render it useless for any future purpose. Numerous studies have been
undertaken which document the severe 1impact that unmanaged placer mining
has imposed on existing salinonid spawning and rearing habitat. We
believe that the burden of protecting riparian habitat should be
shouldered by both the user of the resource, and the state - who Iis
mandated to protect our natural resources.

The state ™ present attempts to require reclamation are 1inadequate. It
is our understanding that very little reclamation is taking place on
state lands, and that many sterile mines are abandoned without being
stabilized - in this highly erodible state these mines could continue to

degrade area fisheries habitat for years.

We consider this present state of affairs unacceptable. Alaska"s
fisheries are a long term, renewable resource which will provide jobs and
sustenance for generations of Alaskans to come. The health of our
fishery depends on the quality of our waters and an abundance of habitat
for utilization by our wild stocks. Short term, non-renewable extraction
of mineral resources should not compromise the essence of Alaska %

future - our fish and wildlife resources. It is imperative that the
legislature act to amend HB99 and SB129 to direct DNR, ADF&G, and DEC to
develop regulations which will ensure that mined lands are restored to a
condition adequate to support healthy populations of Tfish and wildlife.

c A %1
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M /AUDIT DIVISION
I PO. BOX W
JUNEAU. ALASKA 99811-3300
THE LEGISLATURE”

BUDGET AND AUDIT COMMITTEE

December 30, 1988

SUMMARY OF: A Report on the Department of Environmental

Conservation, Department of Fish and Ganme,
Department of Natural Resources, and Office of
the Governor, Water-Related Regulatory

Expenditures and Costs, December 15, 1988.

PURPOSE OF THE REPORT

In accordance with a Legislative Budget and Audit Committee
special request and the provisions of Title 24 of the Alaska
Statutes, a review was conducted of state resource agency
expenditures related to the adjudication of water rights,
protection of habitat, consistency determinations with
pertinent coastal zone plans, and the regulation of water
quality in order to allocate those expenditures on a
regional and industry basis. In addition, in order to
develop a sense of the costs 1involved to comply with the
various state regulatory requirements, a limited survey of
major permittees was conducted.

FY 87 and FY 88 state expenditures are included 1in our
report. As discussed further in the Methodology,
Assumptions, and Definitions section of the report,
expenditures were allocated on a variety of bases, such as
general estimates made by various state officials and
personnel, documentation provided by timekeeping records,
and accounting information on the State ™ accounting system.

REPORT SUMMARY

Statewide, approximately $12,900,000 of FY 87 and FY 88
water-related regulatory expenditures, involving five state
agencies, were identified and allocated on a regional,
industrial, and regulatory activity basis.

The largest portion of the allocated expenditures were chose
of the Department of Environmental Conservation (DEC). DEC
accounted for $6,3 million of the allocated expenditures.
The Department of Fish and Game, Division of Habitat had
almost $3.4 million of the allocated expenditires, primarily
involving that agency"s Title 16 hab..cat protect .on
permitting process.



Of the ten industry categories included 1in the report, the
placer mining industry received the “rarg”s>t allocation of
regulatory ixpenditures with almost! $3.5 million of the
approximate $12.9 million allocated of the placer
mining regulatory effort takes place 1in the Northern regioii
of the State, although the regulation of placer miners is
also a significant part of the Southcentral region”"s
oversight effort.

Regulation of water and wastewater systems for private
residences, with an allocated total of approximately $2.5
million, was the second highest allocation of expenditures.
Over half of these allocated expenditures are related to
review of these systems 1in the Southcentral region of the
State.

The 1largest part of the State®"s regulatory effort involves

permitting activities. Permitting, as defined for the
purposes of this report, accountedfor just over $7.1
million of the $12.9 million allocated. Assessment and the

provision of technical assistance to various permittees
accounted for just over $3.5 million in expenditures, while
monitoring of permittees for compliance with permit
conditions and stipulations accounted for the remaining $2.2
million in expenditures.

In regional terms, the Southcentralpart of the State
accounted for the largest amount of regulatory expenditures,
with an allocation of almost $5.8 million.” The Northern

region®s allocation was $4.4 million, and the Southeastern
region received an allocation of just over $2.6 million.

STATE OF ALASKA DIVISION Or LEGISLATIVE AV. 3IT



February 23,1989 [ NV

enat]orSteve Frank /' BA M m . & k Y6K
ouc V
Juneau, Alaska 99811

Dear Senator Frank:

| am writing to encoura eyou to consider the importance ofrncludrngq a Ir]rrovrs;ron for

reclamatjon In th Mrnrnﬂ H aItresBrIIs B.99and S.B clusion of a
reclamation re u,rementr to this g ron IS crrttcalgrm ortané anor er . ensure that public

Interests in state lands are protected Turing the mining process and after mining occurs.

As. Xou are no doubt aware, in the "6 lawsuit the co rt ruledt at under the gtate.
fon trtuﬁ crtrzenﬁotA ska shoul Eecerve S0 e eturn |nera es ta en f[]omsate
i Ich were, ? ecte use of thelr minera actr ersona |eve att tate

should recelve a "“fair return ?rrts miner res rces Ut t at erents an royaltres mrg
ma er inin ra ons, In realit |ties from

severely restrict the economic feasioill 0 roya
small ny NES are not F IKely to srgnrfrcant¥y enhance the state’ sp te nancial status ant//h

Reﬁrurrrn reclamation ofstate mrnrn claims will ensure that the muItEIe uFe of these
lands will cont é‘re once minin beenc Iete Over time al th(eI wil bene{ It If

revrous mined areas are refurn toaneco |ca roductive copdition.. Because of this,
Peclamatr shou be the Initia requrremento t\erﬁ)rng Rent an RoyaltresBé“J

Reclamation, once adopted as a routine comg nenhofamrnrn lan, qoes not have to .
involve excessrve ex enset emrnr Areas mined in the past can be reclaimed as new mining
ts arerq bVIQUS X there L e differenc iofonrnr na 0u1t what constitutes an

uate level of reclamaion and what is reaﬁona eto nemrner hese provisions can b

wor ed out In ?rel slative process where all parties will have an opportunity to present their
VIEWs. woué ?r%ppy to a%srstrn working tg reach an acceptﬂale%gmprom)rlse r?n ﬁrrs ISsue if

the need arises.

I wouldr Aorefer to see the final Ie%slatron on this issue include reclamatdon and ke \< ep "he
ro al rates for smal mrneﬁ amini Larger mines s?ould be require Pag/ arger
royalties commensurate with the amount of resources taken from state lands. I urge you'to

InClude a reclamation requirement in S.B. 129,
Thank you for considering my views on this subject.

Sincerely,

Randy R. Rogers
Box 82215
Fairbanks, Alaska 99708

cc. Alaska Environmental Lobhy



J)MPARISON OF TAX STRUCTURES OF A SHALL GOLD MINE

THAT OF NEVADA AND

OREBODY TONNAGE
TPD PRODUCTION
ORE GRADE

DAYS PRODUCTION
TONS / YEAR

0Z PRODUCED

GOLD PRICE

LEASOR NSR
CAPITAL COSTS
MINING COSTS/TON
% LABOR

# PERSONAL

SALES TAX RATE
PROPERTY TAX RATE
FED CORP TAX RATE
STATE CORP TAX RATE
STATE HINING TAX
STATE ROYALTY

% DEPLEATION RATE

IDAHO

ALASKA

1,000,000
500

0 .30

360
180,000
54,000
400

5.0%

15,000,000

ST DEPLEATION RATE /TON
PRECIATION EXP

PROPERTY GROSS
LEASOR ROYALTY

MINE GROSS
MINING COSTS
MINE NET

DEPRECIATION
DEPLEATION

TAXABLE [INCOME

FED INCOME TAXES
STATE [INCOME TAXES
STATE MINING LIC TAX
BOROUGH PROP TAX
STATE ROYALTY

TOTAL TAXES

EMPLOYEE SALES TAXES
AMPANY SALES TAXES

w
STATE & LOCAL GROSS

65

60%
100
4 €8

1.06*
34 .0%
9.4%
7.0%
3.0%
15.0%

4.50
10 .00

21 ,600,000

2

1,080,000

0,520,000

11,700,000

8,820,000

1,800,090
3,078,000

3,941 ,910
1,340,249
370,540
275,934
159,450
118,257
2,264,430

336,960
93,600

< ,354,741

NEVADA

1,000,000
500

0 .30

360
180,000
54,000
400

5.0%

15,000,000
65

60%

100

5.3%
0.00%
34 .0%

O
1.9%
0%
15 .0%

4 .50
10.00

21,600,000
1,080,000

20,520,000
11,700,000
3,820,000

1,800 ,090
3,078,000

3,941,910
1,340,249
0

74,896

0

0

1,415 ,146

449,842
124 ,956

649,694

Iy

IN JUNEAU,

IDAHO

1,000,000
500

0 .30

360

180 ,000
54 ,000
400

5.0%

15,000,000
65

60%

100

5 .0%
1.79%
34 .0%

ALASKA

3-00
0.0%

15.0%

4 .50
10.00

21,600,000
1,080,000

20,520,000
11 ,700 ,000
3,820,000

),800,090
3,078,000

3,941,910
1,340,249
315,353
78,838
352,407

0
2,086,847

336,960
117,000

1,200,558



"OMPARISON OF TAX STRUCTURES OF A LARGE GOLD MINE IN JUNEAU. ALASKA
"TO THAT OF NEVADA AND 1DAHO
ALASKA NEV ADA IDAHO

ORE50DY TONNAGE 100 ,000.000 100 ,000 .000 MOW ijuu «wOw

TPD PRODUCTION 02 ,000 22 .000 22,000

ORE GRADE 0 .05 0.05 0 .05

DAYS PRODUCTION 360 360 360

TONS / YEAR 7,520 .000 7 ,520 »000 7 ,520.000

0Z PRODUCED 356 .000 356 .000 3 0.000

GOLD PRICE 400 400 400

LEASOR NSR 3.0% 3.0% 3.0%
CAPITAL COSTS 150,000 .000 150 ,000 ,000 150 ,000,000

MINING COSTS/TON 10 10 10

* | ABOR 40* 40* 40*
* PERSONAL 400 400 400

SALES TAX RATE 4 .0* 5 .3* 5.0%
PROPERTY TAX RATE 1.06* 0 .00* 1.75*
FED CORP TAX RATE 34 .0* 34 .0* 34 .0*
STATE CORP TAX RATE 5 .4* 0 .0* 5 .0*
STATE MINING TAX 7 .0* 1.5* N 0*
STATE ROYALTY 3 .0* 0 .0* 0 .0*
* DEPLEATION RATE 15 .0* 15 .0* 15 .0*
COST DEPLEATION RATE /TON! 0.45 0.45 0,45

DEPRECIATION EXP 1.00 1.00 1.00

PROPERTY GROSS 153,400 .000 153.400,000 153. 400 »000

LEASOR ROYALTY 4,752.000 4,752 ,000 4.752.000

MINE GROSS 153,646 ,000 153 ,646 .000 153,646,000

MINING COSTS 75,200,000 75.200 ,000 75.200.000

MINE NET 74,443,000 74,446,000 74,443.000

DEPRECIATION 7,520 ,356 7,520 ,356 7,520.356

DEPLEATION 23,047,200 23 .047,200 23.047 ,200

TAXABLE INCOME 43 .430 .404 43 .430 ,404 43 »430 .404

FED INCOME TAXES 14 ,763 ,337 14 ,763 .337 14 ,753 »337

STATE INCOME TAXES 4,037,156 0 3,475 .432

STATE MINING LIC TAX 3,043,625 626,126 565 ,605

BOROUGH PROP TAX 1.554,500 0 3,337 ,143

STATE ROYALTY- 1,304 ,412 0 0

TOTAL TAXES 24,613,036 15,605,465 23,016. 526

EMPLOYEE SALES TAXES 1,520 ,640 2 ,030 .054 1,520 .640
ACOMPANY SALES TAXES 550,400 1,263 ,754 1,153 .000

STATE i LOCAL GROSS 12.500,733 4,124,566 10 .543 ,325



