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. . .  R e s o u r c e s  .

State Mining Claims System (Cont.)
|  (ContinuedfromPage2) will apply to a small number 
of acres with essentially proven mineral discoveries, or 
whether it will apply to almost all state lands. Environ­
mental groups already have one strong argument for a 
'wide' application of the term, one that could also be 
used in court if the legislation isn’t to their satisfaction 
on this point:

State land selections are made according to several 
criteria, with mineral potential high on the list. With 
‘mineral potential’ listed as a justification for selection 
of given areas, it would be reasonable, it will be argued, 
that those lands were considered ‘mineral in character’ 
at the time of state selection. In fact, the administration 
has already bought off on the application of the term to 
all state-selected lands, in its proposed bill.

Administration “6i” Bill

Basic concepts behind the administration’s bill are an 
annual rental provision of 50 cents/acre, escalating to 
$5/acre in 20 years (an inducement for companies not to 
just ‘sit’ on claims). For 40-acre state mining claims, 
this is $20/yr. for a claim, increasing to $200/claim in 
20 years. The royalty is based on net-profits with a 
sliding-scale according to gross revenues, similar to ,e 
current mining license tax. There is also a minimum 
cash royalty, however. This gives the state a guaranteed 
‘floor’ to revenues.

Environmental groups will likely urge a gross royalty, 
similar to those applied in oil and gas leases, rather than 
a net-profits royalty. The administration and miners will 
resist this, arguing that a gross royalty, because it takes 
money ‘off the top’ has a particularly harsh effect on 
marginal or high-cost producers. Another feature envi­
ronmental groups will push strongly, which is opposed 
by th j  administration, is a reclamation requirement on 
state mining claims. DNR argues reclamation is a sepa­
rate issue, appropriate for a different bill.

Early Action Needed

Resolving “6i”, hopefully early in the session, is
important, state resources officials say. With miners
gearing up for the 1989 summer exploration season,
they need to know as soon as possible what the new rules
will be. DNR hopes to get a new system in place by
September 1, to fit the present reporting period for
innual work assessmem It will take time to adopt the
necessary regulations and hold hearings, DNR says.

***

Oil and Gas Issues (Cont.)
(Continuedfrom Pg.3) and, in all likeli‘.ood, a costly 

buried submarine pipeline to shore. Because of these, 
and an unusually high state net profits royalty covering 
the North S tar tracts, the prospect is not economic at this 
time. Last year AHC Chairman Leon Hess proposed a 
plan to Gov. Steve Cowper involving state tax and 
royalty abatements as an incentive to get North Star de­
velopment going. Cowper rejected the idea, 'out some 
variation of it may be back before DNR officials later 
this month. Senior AHC officials are scheduled to meet 
with DNR in late January.

Gas Liquids Royalty Charges

Another royalty cost-accounting controversy is 
brewing between the state and the three major North 
Slope producers - Arco Alaska, Exxon and Standard 
Alaska Production. This involves charges by the com­
panies for handling about 55,000-60,000 barrels/daily 
of natural gas liquids being produced along with oil in 
the Prudhoe Bay and Lisbume fields, and being proc­
essed through special process units built on the North 
Slope. Under the Prudhoe lease terms, producing com­
panies are allowed tocharge processing fees, in this case 
through new plant units, and apply those costs against 
the value of hydrocarbons, in this case NGLs, at the 
‘wellhead’ for purposes of paying royalty and tax.

The issue here is that DNR feels charges are excessive, 
ranging from $3 to $7/barrcl of NGLs in Prudhoe and up 
to $ 19/barrel in Lisbume. This means there is likely a 
'zero' wellhead value, and no royalty paid on those NGL 
barrels. The revenue effect is about $17 million yearly 
to the state in royalty loss, and probably an equivilent 
amount in severance tax loss, DNR says. In comparison, 
the companies pay 60 cents/barrel as a processing 
charge for crude oil. That figure was established by 
agreement several years ago, as part of a settlement of 
‘upstream’ litigation affecting oil. DNR has urged some 
kind of compromise on-the issue, but the /'roducers are 
hanging tough, the agency says. Ultimately, it may have 
to be resolved in court.

Arctic National Wildlife Refuge

In Congress, new bills to open ANWR to oil explora­
tion are being introduced. The state administration will 
be involved ir. reviewing legislation and taking posi­
tions on issues like third party land exchanges and 
environmental stipulations. There are reports that a 
new approach to land exchanges may be in the offing.
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QUESTIONS PRESENTED

Section 6(i) of the Alaska Statehood Act piovides that 
mineral interests in lands selected by the State of Alaska pur­
suant to Section 6(a) or (b) of that Act may be disposed of only 
by “ lease," and that any lands or minerals disposed of in viola­
tion of Section 6(i) shall be forfeited to the United States in a 
suit brought by the Attorney General of the United States in the 
United States District Court for the District of Alaska.

The United States will address the following questions:
1. Whether respondents have the standing necessary to per­

mit this Court to exercise jurisdiction under Article I I I  of the 
Constitution.

2. Whether private parties such as respondents are barred 
by Section 6(i) from bringing an action in state court seeking a 
declaratory judgment that the State’s mining laws governing the 
disposition of mineral interests in selected lands do not comply 
with Section 6(i).

3. Whether Alaska’s mining laws violate the restriction in 
Section 6(i) of the Alaska Statehood Act that minerals may be 
disposed of only by a “ lease" because they permit a person to ex­
tract “ hard rock" minerals under a location system, similar to 
that established by the federal Mining Act of 1872, without pay­
ment of rents or royalties to the State.

4. Whether the restriction in Section 6(i) of the Alaska 
Statehood Act that permits minerals in lands selected by the 
State under that Act to be disposed of only by lease is limited *o 
those lands that were known to be mineral in character at the 
time they were selected by the State from the United States.



is, in substan: e, a mineral location system, rather than a true 
“ lease” system. Resolution of any questions concerning the per­
missible contours of a true “ lease" system under Section 6(i) 
should await future amendments by the Alaska Legislature.

4 There is considerable force to respondents’ contention in 
their cross-petition (87-371 Cross-Pet. 9-20) that the Alask? 
Supreme Court erred in holding that Section o(i) applies only to 
lands that were known to be mineral in character when th**y 
were selected by Alaska (Pet. App. B71-B84). Section 6(i) stat js 
that “ [ajll grants” made by the Act “shall include mineral 
deposits"; that the grants under Section 6(a) or (b) are made on 
the condition that all dispositions shall b.: subject to a reserva­
tion c f  mineral interests to the State; and that “ [mjineral 
deposits in such lands shall be subject to lease by the State as the 
State legislature may direct.”  There is no indication that this all- 
inclusive language was intended to apply only to those lands 
whose mineral character was known when they were selected. 
To the contrary, as respondents point out (87-371 Cross Pet. 
16-17), a provision that would have required the mineral 
character of the land to be determined when the patent issued to 
the State was deleted by the House Committee. See Pet. App. 
B79-B82. Moreover, the underlying purpose of Section 6(i)-to 
furnish a substantial financial base for the State-suggests that 
its all-inclusive language means what it says.

Despite the reference in the first sentence of Section 6(i) to the 
inclusion of mineral deposits in “ [a]ll grants,” the Alaska 
Supreme Court held that deposits unknown at the time of selec­
tion were not covered by Section 6(i) and instead were included 
in the grants of land made by Section 6(a) or (b). The Court 
reasoned that lands that were not known to be mineral in 
character were included in the original grants of school sections 
to other States and that the purpose of the 1927 Act, on which 
Section 6(i) was based, was only to include known mineral lands 
in those grants. See Pet. App. B43-B45, B72-B76. In those other 
States, however, the exclusion from the 1927 Act of lands whose 
mineral character was not known at the time of statehood did 
not reflect a decision by Congress to exempt the mineral 
deposits in such lands from all restrictions on their use and 
disposition. Lands whose mineral character was unknown at the 
time of statehood were not covered by the 1927 A .t because
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they were already part of the original grant of school lands 
made by the relevant statehood Act itself (cf. United States v. 
Wyoming, 255 U.S. 489, 500-501 (1921); United States v. Sweet, 
245 U.S. 563, 572-573 (1918)); for this reason, any mineral 
deposits that were later discovered in such lands while they re­
mained in state ownership presumably were already subject to 
the requirements in the relevant statehood Act that the lands be 
held in uust and be disposed of for school purposes. By con­
trast, the Alaska Supu.ne Court’s decision limiting the reach of 
Section 6(i) appears to have the effect of excluding mineral 
deposits in lands whose mineral character was no; known at the 
time of selection from all restrictions, and of allowing the States 
to give away the h^rd-rock minerals in such lands—unless Sec­
tion 6(a) or (b) of the Statehood Act also imposes a trust obliga­
tion on the State to exact some rental or royalty payments for 
the extraction of minerals from lands selected by the State pur­
suant to those provisions.

O f course, even if the application of Section 6(i) does not turn 
solely on knowledge concerning the mineral character of par­
ticular land at the time it was selected (or the patent was issued 
(see Pet. App. B84 n.33)), the State might be free to classify 
land definitively as either mineral or non-mineral at a later date, 
such as immediately prior to a proposed sale or lease. But it does 
not necessarily follow that Section 6(i) should be construed to 
exclude lands in which mineral^ deposits are discovered by a 
mining claimant prior to such a formal classification and prior 
to any sale, lease or other disposition by the State, simply 
because those deposits were not identified at the time the lands 
were selected by or patented to the State, perhaps many decades 
earlier.

We do not propose here a definitive view of the proper inter­
pretation of Section 6(i) in this regard. Respondents have filed 
their cross-petition on a conditional basis, urging that it be 
granted only if the Court grants the principal petitions filed by 
the State and the Alaska Miners Association. See 87-̂ 71 Cross 
Pet. 9-10; Trustees Br. in Opp. 10 n.3. Because we beiieve that 
the principal petitions should be denied, we submit that the 
cross-petition should be denied a ' (see this Court’s Rule 
20.5). That course would permit the Alaska Legislature to ad­
dress the issues raised by the cross-petition when it considers



whatever amendments to the State’s mining laws it believes are 
required by the Alaska Supreme Court’s decision on the other 
issues in the case.

CONCLUSION

The petitions and cross-petition for a writ of certiorari should 
be denied.

Respectfully submitted.

C h a r l e s  F r ied  
Solicitor General

R o g er  J .  M a r z u l l a  
Assistant Attorney General

L a w r e n c e  G. W a l l a c e  
Deputy Solicitor General

E d w in  S. K n e e d l e r  
Assistant to the Solicitor General

P e t er  R. St e e n l a n d , J r .
Attorney
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ALASKA NEVADA IDAHO

□REBODY TONNAGE 100,000,000 100,000,000 100,000,000
TPD PRODUCTION 15,000 15,000 15,000
ORE GRADE 0 .05 0.05 0.05
DAYS PRODUCTION 360 360 360
TONS / YEAR- 5,400,000 5 ,400,000 5,400,000
02 PRODUCED 270,000 270,000 270,000
GOLD PRICE 400 400 400
LEASOR N5R 3.0'/. 3.0'/. Ci ■ O X
CAPITAL.COSTS 150,000,000 150,000,000 150,000 ,000
MINING COSTS/TON 1 10 10 10
X LABOR 40'/. 40 X 40 X
# PERSONAL 400 400 400
SALES.TAX' RATE 4.0/, 5 .3'/. 5. OX
PROPERTY TAX RATE 1 .06*/. 0 .00'/. 1 .79'/,
FED CORP TAX RATE 34 .054 34.0'/. 34. OX
STATE CORP TAX RATE 9.4'/. 0.0'/. 3 .OX
STATE MINING TAX 7 .OX 1 .9X 2 .OX
STATE ROYALTY 3.0/. 0 .OX 0.0'/,
X DEPLEATION RATE 15.0'/. 15.0'/, 15. OX
COST DEPLEATION RATE /TON 0.45 0.45 0.45
DEPRECIATION EXP 1 .00 1 .00 1 .00

PROPERTY GROSS 
LEASOR ROYALTY

103,000,000 
3,240,000

103,000,000 
3 ,240,000

103,000 ,000 
3,240,000

MINE GROSS 104,760,000 104,760,000 104,760,000

MINING COSTS 54,000,000 54,000,000 54 ,000,000

MINE NET 50 , 760,000 50,760,000 50 ,760,000

DEPRECIATION 
DEPLEATION

5,400,270 
15,714,000

5,400,270 
15,714,000

5,400,270 
15 ,714,000

TAXABLE INCOME 29,645,730 29 ,645,730 d'9 ,645 ,730

FED INCOME TAXES 
STATE INCOME TAXES 
STATE MINING LIC TAX 
BOROUGH PROP TAX 
STATE ROYALTY

10 ,079,543 
2 ,736,699 
2,075,201 
1,594,500 

339,372

10 ,079 ,543 
0

563,269 
0 
o

10 ,079,543 
2,371 ,653 

592,915 
2,650,323 

0

TOTAL TAXES 17 ,425,320 10,642,317 15,694,449

EMPLOYEE SALES TAXES 
COMPANY SALES TAXES

1 ,036, 3u0 
643 ,000

1 ,334 ,12o
365,030

1,036,300 
310,000

STATE h. LOCAL GROSS 9,030,572 2,312,477 7 ,4*1,701
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ALASKA NEVADA IDAHG

OREBODY TONNAGE 1,000,000 1 ,000,000 1 ,000,000
TF’D PRODUCTION 500 500 500
ORE GRADE 0.30 0.30 0.30
DAYS PRODUCTION 360 360 360
TONS / YEAR 130,000 130,000 130,000
OZ PRODUCED 54 ,000 54,000 54,000
GOLD PRICE 400 400 400
LEASOR NSR 5.0*/. 5.07. 5.07,
CAPITAL COSTS 15,000,000 15,000,000 15 ,000,000
MINING COSTS/TON 65 65 65
7. LABOR 607. 607. 60 X
# PERSONAL . 100 100 100
SALES TAX RATE 4. OX 5.37. 5.07,
PROPERTY TAX RATE 1 .067. 0 .007. 1 .797,
FED CORP TAX RATE 34.07, 34. OX 34.07,
STATE CORP TAX RATE 9.47, 0 .0 7. 3.07,
STATE MINING TAX 7.07, 1 .97. 2 .OX
STATE ROYALTY 3.07, 0.07. 0 .07.
7, DEPLEAT I ON RATE .15.07, 15.07. 15.07,
COST DEPLEATION RATE /TON 4.50 4.50 4 .50
DEPRECIATION EXP 10.00 10 .00 10.00

PROPERTY GROSS 21,600,000 21,600,000 21 ,600 ,000
LEASOR ROYALTY 1 ,030,000 1 ,030,000 1,030,000

MINE GROSS

MINING COSTS

MINE NET

DEPRECIATION 
DEPLEATION

TAXABLE INCOME

FED INCOME TAXES 
STATE INCOME TAXES 
STATE MINING LIC TAX 
BOROUGH PROP TAX 
STATE ROYALTY

TOTAL TAXES

EMPLOYEE SALES TAXES 
COMPANY SALES TAXES

20.520.000

11.700.000 

3,320,000

1,300,090 
3,073,000

20.520.000

11.700.000

3.320.000

1,300,090
3.073.000

20 , 520,000 

11 ,700,000

3.320.000

1,300,090
3.073.000

3 ,9 4 1 ,9 1 0

1,340,249 
370,540 
275,934 
159,450 
113,257

3,941,910 

1,340,249
'  i

74,393
0
0

c) ,941 ,910

1 ,340,249 
315,353

“■'O 00 o
t v_/  ^

352,407
0

2,264,430 1,415,146 2,036,347

93
449,342 
124,956

336,960 
117, uOO

bTATE b. LOCAL GROSS 1 ,354,741 649,694 1 ,200,553
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I* E X T  D A W S  O X  C O M P A N Y

January 23, 1989

P.O. Box 20790 
Juneau, Alaska 99802 
Phone: (907)463-2533 
FAX: (907)586-8328

The Honorable Curt Menard 
Co-Chairman
House Resources Committee 
Pouch V
Juneau, AK 99811 

Dear Mr. Menard:

£■ ' /

Attached are some position papers and comments by the Alaska 
Miners Association relative to the 6 (i) issue.

The Alaska Miners Association is in the process of drafting

Offices located a t 311 North Franklin Street



ALASKA MINERS ASSOCIATION, INC.
501 W. Northern Lights Blvd.. Suite 203, Anchorage, AK 99503 (907) 276-0347

M E M O R A N D U M

TO: R. Hughes

FROM: P.S. Gla vi no vic h

RE: 6(i) Pr es en tat io n - Abstr ac t

Se ction 6 ( i ) of the Alaska State ho od  Act requires that mi neral  
deposits in mineral lands granted to the State shall be s u b ­
ject to lease by the State as the State legi slature may direct.

In 1984 the Trustee's for Alaska filed a lawsuit that c h a l ­
lenged the State's raining claim loca ti on  system as not being 
in complia nce  with Section 6(i). The State of Alaska was 
named as the defendant in the la wsuit but the Alaska Mine rs 
Association quickly intervened. In 1985, the Alaska Superior  
Court rejected the Tr ustee's arguments and found the St at e's 
location system to be incom p l i a n c e  with Section 6(i). The 
T rust ee' s appealed to the Alaska Supreme Court. The Alaska 
Su pi j Tie Court reversed the Superior Court and found that
Alaska must recover rent or royal ti es  from raining leases on
lands that were m i n e r a l - i n - c h a r a c t e r  at the time of State 
selection. The State and AMA appealed the Supreme Court's  
opinion to the U.S. Supreme Court. N o twithstandin g the r e ­
co mmendations of Alaska's congre s s i o n a l  delegat io n and the 
De partment of Interior to take the case, the U.S. Su preme 
Court refused to grant writ.

The current guideli nes for the r e s o l u t i o n  of the 6 ( i ) q u e s t ­
ion come for the Superior Cour t' d Decla to ry  Judgment of Nov,
11, 1987. In that Judgment Judge Serda hl ey  ruled that:

To comply with Section 6 ( i ) of the Alaska Stat eh oo d 
Act, the State's mi neral leasing sys te m must in clude 
some process for d etermining which lands were of known 
mineral cha racter at the time of selection and must 
further require the payment of rents or royalties for 
the extraction of mineral depo si ts  from such lands.

The AMA has developed a d efinition and test that will identify 
those lands that could be judged to be m i n e r a l - i n - c h a r a c t e r  
at the time that the land was selected by the State. We are



also drafting rent and/or royalty parameters that we feel will 
satisfy the court order but will not jeopardize a viable m i n ­
ing operation.

The AMA commit te e respo ns ib le  for develo p i n g  a solution to 
the 6(i) questio n has concluded that a s a tisfactory resolution 
of the 6(i) issue must provide for:

1. The right of self initiation.

2. Tenure of the claimant.

3. Fair rent or royalty to the State from those lands
that were m i n e r a l - i n - c h a r a c t e r  at the time of State
s e l e c t i o n .

4. An honest defini ti on  of rainer al -i n- char ac te r.

P.S.G.
10/14/88



Sept. 9, 1988

ALASKA MINERS ASSOCIATION, INC.
501 W. Northern Light? Blvd.. Suite 203. Anchorage. AK 99503 (907 ) 276-0347

The Honorabl e Steve C o wper  
Governor, State of Alaska 
P.O. Box A
Juneau, Alaska 99811

Re: I m p l e m e n t a t i o n  of S u p e r i o r  C o u r t  Order, Novemb er  19,
1987, re S e c t i o n  6(i) of the St tehood Act

Dear Govern or Cowper:

The State S u preme Court has c o n c l u d e d  that the State's  cu rrent  
m i n e r a l  location s y s t e m  is not in c o m p l i a n c e  with S e ction 6(i) 
of the Sta te ho od  Act b e c a u s e  it does not re quire the pa yment 
of rent or r o y a l t y  on m i n i n g  lea.Yes. The Court fu rt her c o n ­
clud ed  that S e c t i o n  6 ( i ) a p p l i e s  .inly to those lands known 
to have been m i n e r a l  in c h a r a c t e r  at the time that they were 
select ed  by the State.

The Department -*f N a t u r a l  R e s o u r c e s  As c u r r e n t l y  studyin g 
several me th ods by which the S t a te's l o c a t i o n  system may be 
br ou gh t into c o m p l i a n c e  w i t h  the S u p r e m e  Cour t op inion and 
the Superio r C o u r t ' s  order. The A laska M i n e r s  A s s o c i a t i o n  c o n ­
siders the S t a t e ' s  i m p l e m e n t a t i o n  of the 6(i) decision 
cr itical to the future of m ining on state lands. We would like 
to identify s e veral c o m p o n e n t s  that we feel must be a part to 
any rational s o l u t i o n  to the 6 ( i ) qu estion.

1. The right of self i n i t i a t i o n  - the Sta te  c o n s t i t u t i o n  
re quires that a pr os pector, i n d i v i d u a l  or a corporate that 
risks c o n s i d e r a b l e  time and m oney must be given a p r e f e r r e n t i a l  
right to mine the discov e r y .  Any d e p a r t u r e  from the current 
d i s c overy p h i l o s o p h y  will s e r i o u s l y  erode any incentive to 
explore upon state land.

2. Tenure - a. c l a i m a n t  must be a s s u r e d  that he will not be 
subjected to some a r b i t r a r y  time limit w i thin which he must 
place the claim into p r o d u c t i o n  or lose it. Mining h i story is 
replete with e x a m p l e s  of d i s c o v e r i e s  that required f i f teen to 
thirty years before they could be d e v e l o p e d  as pr of it able  
producers. This is p a r t i c u l a r l y  true of o p e r a t i o n s  in the 
north e r n  environs.

3. Fair rent or roy alty - the AMA b e l i e v e s  that the Supreme  
Court erred in d e c i d i n g  that the State must require a d d i t i o n a l  
rent or ro ya lty from m i ning leases. We c o n tinue to beli ev e that
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the mining license tax c o n s t i t u t e s  an a d e q u a t e  and fair p r o ­
d u c t i o n  roy al ty  and that the a nnual la bo r r e q u i r e m e n t  of $200 
per claim r e p r e s e n t s  an a d e q u a t e  rent. Nevertheless, in order 
to comply w i t h  the S u preme C o u r t ' s  opinion, we strongly _ 
com mend that the State d e velop a rent or royalty schedule Chat 
will; (1) sati sf y the S u p e r i o r  Court O r d e r  and, (2) not j e o ­
p a r dize nor act as a d i s i n c e n t i v e  to the c o n s t r u c t i v e  d e v e l o p ­
m e n t  of state mini ng  claims. We c a u t i o n  that in se ek in g a 
so l u t i o n  to the 6^2) issue, that St $£ e not ado pt  r e q u i r e m e n t s  
that will penaliz e a c l a i m a n t  upon ste.te land.

4. Minera l in chara c t e r  - the State S u preme Court s p e c i f i c a l l y  
concl u d e d  the Section 6(i) a p p l i e s  only to those lands kno wn  
to have been miner al in c h a r a c t e r  at the time of state s e l e c t i o n  
J u d g e  Serdahley, in his D e c l a r a t o r y  J udgement, ordered that the 
"... State 's mine ra l le asing s y s t e m  mu st in cl ud e some p r o c e s s  
for d e t e r m i n i n g  which lands were of known m i n e r a l  c h a r a c t e r  at 
the time of selection".

We do not know how the Stat? p r o p o s e s  to e f f e cuate Judge 
S e d a h l e y ' s  order but we s u g g e s t  that m i neral in c h a r a c t e r  be 
d e t e r m i n e d  with a p r e s c r i b e d  p r o c e d u r e  such as that which we 
have d e v e loped and present to you in the form of the e n c losed  
a t t a c h m e n t .

The c u rrent d e v e l o p m e n t s  at Red Dog and Greens Creek have sent 
a s i g n a l  to the mining i n d u s t r y  that mines can be made in Alaska 
We, as c o n c erned Alaskans, do not wish to see the State i m ­
p l e m e n t  a m i neral m a n a g e m e n t  s y s t e m  that will jeopar d i z e  or 
i m p e d e  ratio n a l  and r e s p o n s i b l e  r e s o u r c e  d e v e l o p m e n t  upon 
s t a t e  lands. We are p r e pared to a ssist you and your people  
d e v e l o p  a w o r k a b l e  s o l u t i o n  to the 6 ( i ) issue.

R i c hard A, Hughes 
P r e s i d e n t

A T T A C H M E N T :  M i n e r a l  in c h a r a c t e r  l a n g u a g e

cc: Paul G l a v i n o v i c h
Jim Burling  
Judy Brady 
Jerry G a l l a g h e r

S i n c e r e l y ,

A L A S K A  M I N E R S  A S S O C I A T I O N



RENT OR RO YALTY ISSUE - STATE MININ G CLAIMS

The State Supremo Court has concluded that the State's current  
mineral ’o c ation s y s t e m  is not in c o m p l i a n c e  with Section 6(i) 
of the S t a t e h o o d  Act because it does not require the payment 
of rent or royalty on mini ng  leases.. The Court further c o n ­
cluded that S e ction 6(i) appl ie s only to those lands known 
to have been m i neral in character at the time- that they were 
selected by the State.

The Alaska Miners A s s o c i a t i o n  co nsiders the Legisla tu re s 
i m p l e m entation  of the 6(i) decision critical to the future of 
mining on state lands. We feel any so lution must recognize:

1. The right of self initiat io n - the State const i t u t i o n  
r eq ui re s that a prospector, i ndividual or a c o r p o r a t i o n  
that risks C o n s i d e r a b l e  time and money must be given
a p r e f e r r e n t i a l  right tc mine the discovery.

2. T enure - a c l a i m a n t  must be assured that he will not be 
s ubjected to some arbi tr ar y time limit within w hich he 
must place the c l a i m  into pr od uction or lose it. M i n i n g  
hi story is replete with examp le s of d iscoveries that 
require d fifteen to thirty years before, they could be 
d evelo pe d as pr of itable producers.

3. Fair rent or ro yalty - the AMA bel ie ve s that the Su preme 
Co ur t erred in deci di ng  that the State must re quire 
a d d i t i o n s l  rent or' royalty from m ining leases. We co ntinue 
to be lieve that the mining license tax co ns titutes an 
a d e q u a t e  and fair product io n royalty and Lhat the a nnual 
labor r equirement of $200 per claim rep re se nt s an 
a d e q u a t e  rent.

A. M i n e r a l  in c h a r a c t e r  - the State Supr em e Court s p e c i f i c a l l y  
concl u d e d  the Sect io n 6(i) ap plies only to those lands 
known to have been mineral in c h a r a c t e r  at the time of 
state selection. Judge Sordahley, in his D c c l n n t o r y  
Jud ge ment, or dered that the " . . . S t a t e ' s  mi neral leasing 
s y s t e m  must in cl ud e some pr ocess for dete rm in g which 
lands were of known mineral c h a r a c t e r  at the time of 
selec ti on ".

We do not know how the State proposes to effecuate Judge S edahley's 
order but we su gg es t that mi neral in c h a r a c t e r  be det er mi ne d 
with a p r e s c r i b e d  proc ed ur e such as that which AMA hjs developed.
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AN ACT RELATING TO THE ASSESS ME NT  CF RENTS AND ROYALTIES ON

STATE MINERAL LANDS

This Act es ta blishes a procedure for assessing rents and r o y ­

alties on State mineral lands which is equitable and c o n s i s t ­

ent with public policy objectives, including the policies 

adopted by the Alaska Legislature to encourage mineral e x ­

ploration and development.

1. Prior to the commencement of production on State 

mineral lands, rentals should be charged according to the 

following schedule:

(a) Years one through ten - $.25 per acre;

(b) Years ten through twenty - $.50 per acre;

(c) All years after twenty - $.75 per acre.

2. Upon co mmencement of production, the lessee should 

be required to pay to the State of Alaska a two percent (2%) 

net profits royalty. Net profits and reporting r e quirements 

shall be deter mi ned  as set forth in AS 43.65.010 through AS 

43.65.060.

3. Upon commen cem en t of production, the lessee should 

pay a minimum royalty equal to the rental set forth in P a r a ­

graph 1 if such amount is greater than the yield to the State 

of Alaska from the two percent (2%) net profits royalty. The 

lessee should not be compelled to pay both the m i nimum royalty 

and the two percent (2%) net profits royalty.

4. All rents and/or royalties paid in satisfactio n of 

the requirements of Section 6(i) of the Alaska Statehood Act 

should be credited against any taxes payable to the State of 

Alaska under the Mining License Tax set forth in AS 43.65.010, 

et s e q .
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5. State mineral lands or lands deemed to be mineral 

in character shall be determined by the following procedure.

(a) A state mining claim is deemed to be located 

on land that is mineral is character if, at the date of 

state selection, the land un derlying the claim was known 

to have co ntained valuable mineral in sufficient q u a n ­

tities such that a prudent person would expend time and re­

sources towards the development of the mineral deposit, 

with a reasonable belief that such minerals in the deposit 

would be ma rk etable at a profit.

(b; The Co mm issioner of the Department of Natural 

Resources shall find a claim to be of mineral in character 

if, based upon faces known at the date the land was s e ­

lected by the state, the claim:

1. Conta in s an actual exposure of valuable m i n ­

erals capable of being marketed at a profit at

date of state selection, or

2. is contiguous to a claim with an actual e x ­

posure of valuable minerals capable of being 

mar ke te d at a profit at date of state selection, or,

3. if a placer deposit, is within one mile from

a placer deposit that has existing reserves that

were producing or were capable of producing val- 

uable minerals at a profit at the date of selection, 

or ,

4. if a lode deposit, is on and within one mile 

of a known mineral deposit that has produced or 

is capable of producing valuable minerals at a 

profit at the date of state selection.

(c) If a claim fails to meet the tests of subsection

(b), then the claim is conclusively presumed not to be of 

mineral character.



6. The Commissioner  shall make mineral character d e t e r ­

minations on a raining claim within three years of a request 

for such deter mi na ti on  from a claim owner. If no request is 

received within one year from the enactment of this chapter, 

or within one year of the location of any mining claim, w h i c h ­

ever is later, the claim shall be considered to be mineral in 

character for purposes of determining rents and/or royalties 

under this Act.

7. From the date of the enactment of this Act, or from 

the date a claim is located, whicheverdus later, a claim o w n ­

er shall be responsible for the payments of rents and/or 

royalties that would be payable as if the claim were ‘mineral  

in character. If the Commissioner determines that a claim 

is not mineral in character, then., those rents and/or r o y ­

alties, based as if the claim were mineral in character, shall 

be refunded to the claim owner. If the C o mmissioner fails :to 

make a mineral character determination within three years from 

the date of a request for determination, those rents and/or 

royalties shall be reduced by 50% from the time that a d eter­

mination was requested to the time that the determination is



MINING ._<D THE 6(1) LAWSUIT
The Alaska Supreme Court issued a ruling in May 1987 which will require 

Alaska to rewrite its laws governing mining on state-owned lands. The ruling 
stems from a suit initiated by the Trustees for Alaska which contended that the 
State of Alaska is in violation of federal law by not requiring rer.rs or royalties to 
be charged on state lands subject to Section 6(i) of Alaska's Statehood Act.

| Section 6(i) of the Alaska Statehood Act requires that:
The grants of mineral lands to the State of Alaska . . .  are made upon the 
express condition that all sales, grants, deeds, or patents for any of the 
mineral lands so granted shall be subject to and contain a reservation to the 
state of all the minerals in the lands so sold, granted, deeded, or patented, 
together with the right to prospect for mine, and remove the same. Mineral 
deposits in such lands shall be subject to lease by the state as the State 
Legislature may direct.

The Trustees argued that "mineral lands" subject to the 6(i) leasing provision 
were all lands granted to the state containing minerals, whether the presence of the 
minerals was known at the time of selection or not. The Trustees also argued that, 
since the state's mining claim system did not require cash rents or royalties, it was 
not a leasing system as required by the Statehood Act.

The State of Alaska at-gueid that the 6(i) leasing provision applied only to lands 
known to be "mineral lands' at the time of their selection. The state also main­
tained that the Statehood Act does not specifically require a revenue producing 
rent or royalty, rather that choice was left to the discretion of the State Legislature 
and, furthermore, that economic activities on state mining claims represent a 
benefit to the state comparable to revenue generated from rents or royalties.

Finding merit in both arguments, the Alaska Supreme Court ruled that the state 
must charge a rent or royalty for minerals mined on lands subject to 6(i), but only 
those lands known to lie "mineral in character" at the time of state selection , 
were subject to the 6(i) leasing provision.

The Alaska Supreme Court ruling was appealed to the. U.S. Supreme Court but 
was denied a hearing. As a result, the state will be required to amend, its statutes 
during the upcoming legislative session to bring its mining system into compliance 
with the court ruling. If appropriate legislative action is not taken, the State 
Superior Court indicated during motions made last year that it would entertain a 
request for an injunction against all mining activity on state lands.

At the September meeting of the Alaska Minerals Commission concern was 
expressed that the conditions attached to the use of state land, including mineral 
rents, royalties and other requirements might act as disincentives, encouraging 
potential investment in Alaska mineral development to flow to other states and 
countries. Four major components were identified by the industry that they 
believe must be included in changes to the laws in order to maintain a viable 
mining system.

1 . individuals (and corporations) must be able to self-initiate the exploration 
for minerals on available state lands and a preferential right to mine must be 
attached to a valid mineral discovery.

2. As the time between the discovery of a mineral deposit and the profitable 
production of the deposit may take many years, there should be no arbi­
trary time limit imposed upon the right of tenure.

3. The amount of rent or royalties charges should not be a disincentive nor 
penalize a mining claimant.

4. The ruling should be applied only to mining claims active at the time of 
state selection or to lands within one mile of a known mineral deposit that, 
at the time of selection, had produced — or was capable of producing — 
valuable minerals at a profit.

On the other hand, KuraJ Alaska Community Action Program and several 
other organizations interested in 6(i) legislation including, the Tanana Chiefs 
Conference, the Bering Sea Fishermen’s Association, the Northern Alaska Envi­
ronmental Center, the Alaska Center for the Environment, Nunam Kitlutsisti, and 
the Trustees for Alaska have indiated that three principles should guide the 
implementation of 6(i):

1 . The new leasing requirements should be applied to all state lands to mini­
mize problems with implementation and to maximize revenues to the state.

2. Both rents and royalties should be charged to maximize revtnues to the 
state.

3. The legislation should also contain provisions requiring state review uf 
mining operations and land reclamation.

Although the federal government owns twice as much land in Alaska as is 
owned by state government, there is twice as much state land presently open to 
mineral and other resource development as federally-owned lands. Legislation on 
how this land is handled will play a crucial role in shaping the development of 
the minerals industry in Alaska for the foreseeable future.



Alaska was granted the right to select 103,350,000

acres of land from the United States under sechion 6(a) and (b) 

of the Alaska Statehood Act, Pub. L. No. 85-508, 72 Stat. 339 

(1958) (set out in a note preceding 48 U.S.C. 5 21 (1982)).

Mineral deposits in selected lands were also corrveyedf subject to 

certain restrictions. Section 6(i) of the Act provides:

All grants made or confirmed under this 
Act shall include mineral deposits. The 
grants of mineral lands to the State of 
Alaska under subsections (a) and (b) of this 
section are made upon the express condition 
that all sales, grants, deeds, or patents for 
any of the mineral lands so granted shall be 
subject to and contain a reservation to the 
State of all of the minerals in the Lands so 
sold, granted, deeded, or patented, together 
with the right to prospect for, mine, and 
remove bhe same. Mineral deposits in such 
lands shall be subject to lease by the State 
as the State legislature may direct:
Provided, That any lands or minerals 
hereafter disposed of contrary ho the 
provisions of this section shall be forfeited 
to the United States by appropriate 
proceedings instituted by the Attorney 
General for that purpose in the Unit'<i States 
District Court for the District of Alaska.



STATEMENT OF THE CASE

This action arises under Section 6 (i) of the Alaska 

Statehood Act, the act of admission under which Alaska became a 

State in 1959. Section 6 of the Statehood Act is the land grant 

provision, under which the new state obtained the right to 

acquire more than 103 million acres of land from the federal 

government. To Alaska and the federal government alike, this 

provision is of paramount importance both politically and 

economically. Subsection (i) of this land grant provision 

imposes a limitation upon the State's ability to alienate to 

third parties its title to certain of its Statehood Act grant 

lands —  those are "mineral lands." This "mineral lands" 

provision is nearly identical to that found in the School Lands 

Act of 1927. The legislative history of the Alaska Statehood Act 

establishes that Congress intended to follow the School Lands Act 

in the land grant provision of the Alaska Statehood Act. Thus, 

judicial interpretation of Section 6(i)'s "mineral lands" 

provision may have broad significance for all of the public land 

grant states that received title to federal lands under the 

School Lands Act of 1927.

The mining industry has historically been an important 

contributor to the very limited private sector economy in the 

State of Alaska. The Alaska Miners Association ("AMA"), is a 

non-profit public interest corporation having more than 1,800
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members throughout the State. Since its organization in 1933, 

the AMA has worked effectively for the improvement of the 

administration of state and federal mining laws. The AMA's 

membership shares with the public £»t large an interest in 

maintaining valid statutes and regulations to assure sound title 

to mining properties and a clear definition of the relative 

rights of mineral locators, the State of Alaska and third 

parties. To these ends, the AMA sought and obtained leave of the 

state trial court to intervene in this case in 1984.

In the late 1950s, anticipating the imminent attainment 

of statehood, the legislature of the Territory of Alaska enacted 

a comprehensive code for the management of state lands, the 

Alaska Land Act (Alaska Statute 38.05). This statute establishes 

a system for the acquisition of the right to explore for and 

develop minerals in state lands. Under this system, a person may 

initiate rights to mine by entering state lands, discovering 

valuable minerals and physically locating a mining claim. This 

system of initiating the right to acquire minerals in state lands 

is required by the Alaska Constitution. It is based upon the 

well-established federal mining claim system under the Mining Law 

of 1972; but with one difference which is essential to the 

understanding of this case. Alaska's state law, unlike its 

federal counterpart, does not allow for the acquisition of title 

to the land in which mining rights are held. The owner of a
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federal mining claim may, upon proof of compliance with 

applicable laws, obtain fee title to the land by patent from the 

United States; the owner of a state mining claim under Alaska 

law, however, may not "go to patent." The State retains title to 

the land pursuant to state statute. AS 38.05.125.

This system for the acquisition of the right to mine 

lands acquired by the State of Alaska under the Alaska Statehood 

Act, established by Alaska Constitution and the Alaska Land Act 

on the eve of statehood, is the foundation upon which tens of 

thousands of state mining claims have been acquired, maintained 

and developed by the mining industry for 30 years in Alaska. In 

the decision from which this petition is taken, the Alaska 

Supreme Court held that this system of state mining law is a 

violation of Section 6(i ) of the Alaska Statehood Act —  and 

therefore unconstitutional under' the Supremacy clause.

Section 6(i) has three distinct provisions whose meaning 

and interaction are at issue in this case;

1. The so-called "mineral alienation condition," 

which is set forth in the second sentence of 

the subsection. This part of the statute 

imposes an "express condition" that all grants 

by the United States to the State of Alaska of 

"mineral lands" under subsections 6(a) and (b) 

must contain a reservation of minerals.

PETITION FOR CERTIORARI -5-
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2. The "subject to lease" provision appearing in 

the third sentence of the subsection, wherein 

it is provided that "mineral deposits in such 

lands shall be subject to lease by the State 

as the State legislature may direct."

3. The proviso at the end of the subsection 

authorizing the U.S. Attorney General to 

proceed in the United States District Court 

for the District of Alaska for forfeiture of 

"lands or minerals hereafter disposed of 

contrary to the provisions of this section."

The self-styled "public interest" environmental organizations 

that filed this action against the State of Alaska contend that 

the entire mining law system in effect in Alaska for the last 30 

years is invalid under this federal statute.

The mechanism for enforcing the "mineral alienation 

condition" of Section 6(i) of the Alaska Statehood Act is crafted 

to give the United States the exclusive authority to determine

The plaintiffs also argued in state court that the state 
mining law is invalid under the Alaska constitution, a contention 
which if sustained would have served as an adequate and 
independent state law ground s’ror the result reached in the Alaska 
Supreme Court. This state constitutional argumen_ was rejected 
by the Supreme Court. Its opinion is unequivocally grounded upon 
the plaintiffs' federal statutory claim only. Thus, there can be 
no doubt as to this Court's jurisdiction to grant review under 28 
U.S.C. § 1257.
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how to respond in the event of a violation. Under the statute, 

the United States has retained a right of entry in all '’mineral 

lands" acquired by the State of Alaska under subsections (a) and 

(b) of the Statehood Act land grant provision. This right of 

r itry reserved to the United States may be invoked at the 

discretion of the United States Attorney General, by filing an 

action in the United States District Court for the District of 

Alaska. Though the plaintiffs in this case believed that the 

state mining law system violated Section 6(i)'s mineral 

alienation condition, they did not attempt to persuade the U.S. 

Attorney General to exercise the statutory right of entry. They 

did not make formal demand upon the United States to enforce the 

law as they interpret it; nor did they sue the U.S. Attorney 

General in federal district court under the mandamus statute. 

Instead, they elected to proceed by filing an action in state 

court. In effect, this is an attempt to adjudicate questions 

concerning the content and scope of the real estate interest 

retained by the United States of America under Section 6 (i ) 

without notice to or participation by the United States itself. 

The outcome is a detailed pronouncement by the Alaska Supreme 

Court as to the interpretation and application of Section 6 (i), 

in an action to which the real party in interest, the United 

States of America, did not participate and by which it cannot be 

bound. The Alaska Supreme Court's decision may be to require
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wholesale changes in the state mining law sytem in order to avoid 

the possible forfeiture of state lands to the United States 

through exercise by the United States of its right of entry under 

Section 6(i). Yet, ironically, the holder of that right of entry 

(the United States) has never asserted it, and was never given an 

opportunity to participate in any fashion in the state court 

proceedings that resulted in this broad inquiry into the nature 

and scope of the federal property interest retained under 

Section 6(i).
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TO: 1989 Alaska Legislature

FROM: Curtis J. Freeman, President
Fairbanks Exploration Inc.

DATE: January 31, 1989

SUBJECT: SB 129 and HS 99: Proposed 6i legislation.

On January 19 and 20, SB 129 and companion bill HB 99 were 
introduced to address the establishment of rental or royalty payments on 
certain mineral lands in Alaska. These bills were introduced at the 
request of Governor Cowper in response to the findings of the Alaska 
Supreme Court on the 6i lawsuit. Our firm has had considerable 
experience with foreign and domestic mining concerns who are interested 
in investing in Alaska's mineral resources. With this experience in 
mind, I have reviewed the proposed legislation and would like to offer 
my recommendations.

Alaska is an extremely risky place to explore for and develop 
mineral properties. This observation is not a perception, it is a fact. 
The 6i legislation as proposed would only increase that risk. Recent 
developments in Alaska exemplify the effect of excessive risk on mineral 
exploration and development: in 1988 one of the top ten US gold and 
silver producers pulled out of Alaska after nearly 20 years in the 
state. In another case, a world-class Alaskan mineral deposit which 
constitutes the largest deposit of its kind in North America was put up 
for sale in 1988 by its owners. What can cause such drastic action at a 
time when the rest of the free world is in the midst of a major mining 
boom? You can be certain that the extremely complex and expensive 
nature of Alaskan mining regulations played a significant role in the 
above decisions.

The proposed legislation pertaining to the 6i issue must ba 
complemented for its focus and brevity. However, in order to comply 
with the directives of the Alaska Supreme Court while at the same time 
minimizing the negative effects of additional regulations, the following 
changes are recommended:

1. Under certain conditions in the U.S. mining industry, lessees 
cr operators may be required by contract to pay nominal rental or 
advanced royalty payments to property owners prior to production. Once 
production is reached, production royalties replace rental or advance 
royalty payments. Furthermore, pre-production payments are usually 
deductible from production payments. I recommend that rental payments 
should cease when production begins and previously paid rental payments 
should be deductible from production royalties.

FAIRBANKS EXPLORATION INC.
P.O. Box 82549 • Fairbanks. Alaska 99708 • (907)479-7547



2. Rental or royalty rates should be established by statute and 
should be fixed at a flat rate for the life of the claim. Long-term 
planning can not be conducted unless such security is present. Please 
remember that many mineral properties are leased to corporations or 
individuals who must already pay advance royalties or production 
royalties to the claim owner. Additional royalties levied by the state 
must not impose an unreasonable burden on prospective development. I 
recommend a rental rate of not more than ten cents per acre and a net 
income production royalty of not more than one percent. Gross revenue 
royalties should not be considered under any circumstances due to the 
small profits which are common in the mining industry, particularly 
during initial production years.

3. If rental fees are assessed on mining lands, annual labor 
requirements on those lands should be eliminated entirely.

4. The question of whether reclamation requirements should be 
addressed in the proposed 6i legislation is outside the scope of the 
Supreme Court's ruling and should not be considered in any form by the 
legislature. This point aside, I think you should be made aware that 
representatives of Trustees for Alaska and the Northern Alaska 
Environmental Center presented false information to you when they 
testified that there are no reclamation requirements on mining 
activities conducted on state lands. The two principal permits which 
are required when ground disturbance is planned on state lands are the 
Miscellaneous Land Use Permit (MLUP) and the Annual Placer Mining 
Application (APMA). Both permits require stringent reclamation 
requirements on lode or placer projects prior to approval. If you have 
any doubts about this subject, I urge you to contact Mr. Judd Peterson 
or Mr. Bruce Campbell with the Division of Mining in Fairbanks. These 
gentlemen help miners fill out hundreds of APMA and MLUP applications 
each year.

5. A critical clause in 6i legislation pertains to lands which are 
mineral in character at the time of state selection. The proposed 
legislation intends to levy rental and royalty fees from all state 
lands. This, is far beyond the intent of the Supreme Court's ruling and 
should be corrected by restricting rental or royalty payments to only 
those lands which were known to be mineral in character at the time of 
state selection. The Division of Geological and Geophysical Surveys and 
the Division of Mining should be directed to produce maps at an 
appropriate scale which outline those areas known to be mineral in 
character at the time of state selection. If a claim is within such an 
area, rent or royalty payments should be applied. The presently 
existing location system should be retained for all other claims on 
state ground.

6. Any new legislation passed to comply with the Supreme Court's 
directives concerning 6i should contain wording that repeals the Alaska 
Mining License Tax for any property which is. found to be mineral in 
character at the time of state selection.

7. Any rental payment that is due the State should be payable 
within a reasonable amount of time after its due date without penalty to

FAIRBANKS EXPLORATION INC.
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the owner or lease-holder. Since exploration and production often are 
not completed until September or October of a given year, the claim 
owner or lessee should have ample time to analyze the current year's 
findings to determine whether a specific claim is worth retaining. 
Wording should be such that rental payments for the following year are 
due within 90 days after noon, on September 1 of the current year. This 
same wording already is in place for filing of annual labor documents.

8. Lines 15 through 17 on page 4 of SB129 should be eliminated. 
Ignoring the considerable expense of monitoring inventoried metals, it 
is not in the best interest of the state to assign a prevailing market 
value to unsold inventory since most unsold inventory is stockpiled 
because of unfavorably low metal prices. The wording in SB129 would 
force the state to accept lower production royalties while at the same 
time interferring in the internal marketing prerogatives of private 
industry. Production royalties should be calculated based on the actual 
sale price at the time metals are sold.

I urge you to consider the impact of this legislation carefully, 
not only from a simple monetary standpoint, but from a public relations 
standpoint as well. Many potential investors are monitoring the 
progress of mineral exploration and development in Alaska, including the 
evolution of the regulatory environment in the state. Since Alaska's 
mineral industry must compete in a world economy, we must be careful not 
to send the wrong signals at a time when Alaska is just beginning to 
recover from a prolonged metals slump. If you believe that Alaska 
should encourage the responsible development of its natural resources, 
as our statehood act dictates, then please incorpora*e the changes I 
have recommended above. If I can be of further assistance .**s you 
formulate this legislation, please contact me.

xc: Governor Cowper
Commissioner Boston-Gorsuch

FAIRBANKS EXPLORATION INC.
P.O. Box 82549 • Fairbanks. Alaska 99708 • (907)479-7547



SB129/HB 99 RENTS AND ROYALTY PAYMENTS FOR 
MINING CLAIMS ON STATE LANDS 

SB 129 Public Testimony - Monday, Jan. 30, 1989 - Anchorage 
HB 99 Public Testimony - Friday, Feb. 3, 1989 - Anchorage

Good afternoon chairmen and members of the Senate/House Resource 
Committee and thank you for providing me the opportunity to comment 
on SB129/HB99.

My name is Kevin Adler, and my address is 11976 Wilderness Drive, 
Anchorage, AK 99516. I am a i nerals consultant (mining engineer) 
and am employed by DN-LINE EXPLORATION SERVICES, INC.? a family 
owned Alaskan consulting firm. For the past ten years, I have been 
active in the exploration and development of mineral resources in 
the state of Alaska. The following are my personal observations 
and comments:

In the recent past, Alaska has seen an increase in mining 
development with the Red Dog operation slated for production in 
1990, Greens Creek in a month or so, the Bima dredge at Nome, and 
the Valdez Creek Mine, to list the new operations. None of these 
projects are operating on lands effected by this legislation and 
aside from a few small placer mines, the only major producer on 
state lands at this time, to my knowledge, is the Grant Mine 
cutside of Fairbanks; although considerable exploration is 
currently being conducted.

The state of Alaska has entitlement to 104 million acres and the 
Division of Mining has reported that some 90% of this land is open 
to mineral location. Lands that can provide wealth and jobs to the 
citizens of Alaska as the state constitution provides.

Most of you on this committee have been involved and have followed 
the developments at Red Dog and Greens Creek over the past three 
years. The increase in jobs because of these operations have 
provided positive impacts to the Kotzebue and Juneau areas. The 
returns to the state from these operations come from many areas 
including, payroll taxes, corporate income taxes, projected mining 
license taxes, and the reduction of social services to a region. 
A few more of these operations in other depressed portions of 
Alaska is what is needed to help diversify and stabilize our 
current economy.

In 1982, the Alaska Department of Commerce and Economic Development 
compared Alaska's mineral taxation with eleven other mineral 
producing states. The comparison did not take into account the 
higher costs of doing business in Alaska. These additional costs 
are due in part to the colder climate, remote location, higher 
wages, and the lack of infrastructure. Without the higher costs 
of doing business in Alaska, the report indicated the Alaska 
mineral tax burden is average when compared with the eleven other 
mineral producing states.
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mineral tax burden is average when compared w.i th the eleven other 
mineral producing states.

In reviewing thjs legislation there are three areas that can be 
measured as having a direct impact on the mining industry. First,
the direct costs "to locate a mineral claim will go up son 10% at
a minimum through the rental costs being based on an advance 
payment basis; Second, the rental fees raises the yearly 
maintenance fee on mineral claims for the miner; and third, the 
3% royalty on net income is truly and additional tax.

The special tax currently levied on the mining industry, the mining 
license tax, already is an extra tax above what most other 
industries must pay in Alaska. It is not paid in lieu of corporate 
income tax., property tax, unemployment tax and other state and 
local taxes; it is paid in addition to these already significant 
taxes. The current corporate income tax alone in Alaska is higher 
than for nearly all states that has mining as an economic base. 
The current rate of special taxation (essentially 7% of net income 
for larger operations) is high. To add another 3% to this as is 
proposed by this legislation is to have a total tax of 10% on net
income for the right to work on state lands.

At this time, Alaska is experiencing a resurgence on not only the 
projects discussed previously, but also in mineral exploration and 
property developments. In Juneau alone, you are seeing the A-J 
Mine and the Kensington Mine developments along with other 
properties moving ahead.

The state of Alaska's Alaska Mineral Industry Report for 1988 has 
yet to be published but a good guess is that the dollars expended 
by this segment of the industry will more than double that of 1987. 
A good sign that the industry as a whole is beginning to believe 
in the state of Alaska for investment.

These exploration and development expenditures alone, represent a 
lot of jobs and economic benefits for Alaskan's. Also, this 
exploration effort locates new mines like the Greens Creek and Red 
Dogs that add even more benefits to Alaskans.

The length of time for a mineral deposit to go from exploration to 
development typically is longer than ten years and will often 
exceed twenty years. The Greens Creek deposit was initially 
discovered in the early 1970's and is just now reaching the 
productions stage. During exploration only a small percentage of 
lands are actually disturbed.

The impression I perceive from earlier testimony is that the miners 
are using all of the lands covered by their mining claims. While 
the mining claim reserves the miners right to develop their mineral 
discovery, these lands are still available for public use. 
Forestry, hunting, fishing, trapping, and recreational uses come



immediately to mind. This is a multiple use concept that the 
mining industry has always endorsed. These uses are often extended 
through the mining phase of a deposit. An underground mine uses 
only a small percentage of the surface lands for operational 
infrastructure. For example, the Homestake mine at Lead, South 
Dakota has operated for over 100 years supporting the economic base 
of the surrounding communities while these communities have 
expanded around the mine.

In summary, this legislation needs to provide a clear answer to the 
courts mandate, with out placing additional burdensome taxation on 
the industry. In effect, SB129/HB99 would place Alaska above 
average in terms of total taxation if the state report is the base 
of comparison. If a mining industry is desired for Alaska, caution 
is given in developing rents and royalties that are too high.

I thank you for providing me the opportunity to give these comments 
on this legislation.

Kevin P. Adler
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Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-586-2345

Representative Bill Hudson 7 February, 1989
P.O. Box V
Juneau Alaska 99811

Dear Representative Hudson-

I was not well prepared to answer your questions concerning reclamation 
during ray testimony at the House Resources Committee hearing Friday, February
2. I would like to take this opportunity to respond with more detail here.

What will have to be done to effectively reclaim land? Topsoil must be 
returned to promote vegetation, settling ponds drained, stream channels 
reestablished to allow unobstructed flow, and equipment and debris removed 
from mining sites. Many miners fail to mix leftover coarse with leftover fine 
materials, though this practice would go a long way in speeding up soil 
formation. A number of different kinds of petroleum products are used in 
mining operations and any spills or leakage of these should be cleaned up; 
likewise for any other solid or liquid wastes.

Many miners have already proven that they can successfully and affordably 
reclaim mining lands. Some have developed operations that use 100% recycled 
water, while ethers have developed methods that use only a scant amount of 
water. Such practices must be recognized and encouraged. But statutory 
reclamation language is still needed to guarantee that the land will retain 
its multiple use capacity after mining is complete.

For more specific information on how mining operations have significantly 
effected stream and land-use quality I would refer you to a draft report on 
nonpoint source pollution prepared by ADF&G for DEC. I have enclosed a copy 
of the executive summary of that report.

I have enjoyed working with the Resource Committee on this issue, but 
regret that my month as a volunteer lobbyist is over and I will be going home 
soon. I hope chat all the groups involved may continue the dialog begun in 
the teleconference hearings and that such dialog will ultimately result in a 
rent, royalty, and reclamation program acceptable and affordable to all.

Sincerely,
cc; House Resource Comm. _ / _

Members |(Ouv-ii,

Volunteer Lobbyist 
Home address: P.O. Box 53 

\ Delta, AK 99737
ALASKA CENTER  FOR THE ENVIRONMENT • ALASKA CHAPTER S IERRA  CLUB • JU N EA U  GROUP. S IERRA  CLUB • SITKA GROUP. S IERR A  CLUB 
KNIK GRO UP S IERRA  CLUB • DENALI GROUP. S IERRA  CLUB * ANCHORAGE AUDUBON SOCIETY • ARCTIC AUDUBON SO CIETY 
OENALI C ITIZENS COUNCIL • ALASKA PR IENO S OP THE E A R T h  • JU N EA U  AUDUBON SO CIETY  • KACHEMAK BAY CONSERVATION SO CIETY 
KENAI PEN IN SULA  AUDUBON SO CIETY • KODIAK AUDUBON SO CIETY . LYNN CANAL CONSERVATION • ALASKA W ILD L IPE  ALLIANCE
S it k a  c o n s e r v a t io n  s o c ie t y  • n o r t h e r n  a l a s k a  e n v ir o n m e n t a l  c e n t e r  * s o u t h e a s t  a l a s k a  c o n s e r v a t io n  c o u n c il

KNIK KANO ERS AND KAV' KERS
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From: " N o n p o i n t - S o u r c e  P o l l u t i o n  R e l a t e d  to Pl a c e r  Mining:
Impacts, Ex i s t i n g  M a n a g e m e n t ,  Data Gaps, and R e c o m ­
m e n d a t i o n s "

P r e p a r e d  for the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  by ADF&G, 12/88 

E X E C U T IV E  SU M M ARY

This report has been prepared by the Alaska Department of Fish and Game under 
a Reimbursable Services Agreement with the Alaska Department of Environmental ’’ 
Conservation as part of the latter department’s efforts to develop a management 
plan for controlling nonpoint-source pollution in Alaska as mandated by recent 
(1987) amendments to the Clean Water Act (Section 319). The Act requires the 
states to submit their plans, including implementation schedules, to the 
Environmental Protection Agency for approval. Placer mining is one of the major 
categories of r.onpoint-source pollution to be addressed by Alaska’s management 
plan.

Placer mining has affected water quality on more than 3,000 kilometers of Alaska’s 
streams and rivers to the extent that they are not supporting designated uses 
(A D EC  1986a). The effects of mining on water quality and fish and w ild life 
resources are caused by waterborne particulates and trace elements (metals) 
contained in mine effluent. These substances modify aquatic physical 
environments, reduce productivity of aquatic communities, and reduce or eliminate 
aquatic species through a variety of mechanisms. Waterborne particulates, and 
perhaps trace elements, are generated by nonpoint sources as well as point sources 
related to placer mining.

Point sources are defined in the federal Clean Water Act (33 U.S.C. 1251 et seq.) to 
include "any discernible, confined and discrete conveyance, . . . from which 
pollutants are or may be discharged." Nonpoint sources comprise the remaining 
pollutant discharges, usually area-wide or plant-site runoff and often associated 
with stormwater discharges. Placer mines normally discharge process water and

•  thus arc regulated as point sources. In addition, placer mining often produces
expanses of highly disturbed terrain and highly altered stream channels that, if  not 

_  properly rehabilitated, constitute nonpoint sources of pollution, which may persist
for periods in excess of 20 ytars (Singleton et al. 1978).

Four categories of nonpoint-source pollution are related to placer mining in 
decreasing order of importance: erosion of abandoned ttling ponds, overburden 
p-'.-es, st:d fine tailings by stream flow; resuspension of point-sourcc deposits; 
er_>3:on of destabilized stream channels; and surface runoff from disturbed terrain. 
Siorms and consequent high flows increase the magnitude of these sources. 
Mining-related nonpoint sources are d ifficu lt to manage because they occupy large 
areas, are diffuse in nature, and no person or entity is necessarily responsible for 
implementing controls on a given site.

Federal programs for managing mining-related poll1 ;on include the Clean Water 
Act (National Pollutant Discharge Elimination System - N PD ES - permits and 
Section 319 nonpoint-source management plans), Bureau of Land Management 
regulations governing surface management and mine reclamation, U.S. Army Corps 
of Engineers Section 404 permits (dredge and f ill) for mining in wetlands, U.S. 
Forest Service requirements for compliance with forest management plans, and 
National Park Service regulations governing mining and mine reclamation within 
the National Park System. State programs for managing mining-related pollution 
include the Alaska Water Quality Standards administered by the Department of 
Environmental Conservation, fish habitat permit' issued by the Department o f Fish 
and Game, Department of Natural Resources regulations governing miscellaneous 
land use and leaseholds. Department of Environmental Conservation certification

C
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Department of Environmental Conservation; (2) revise existing Department of 
Environmental Conservation regulations to cover nonpoint sources related to 
mining; and (3) strengthen NPDES. Section 404, Department of Fish and Game, and 
Department of Natural Resources permits for controlling nonpoint-source pollution.

In terms of procedural mechanisms and management practices, we recommend that 
state agencies take the following actions to control mining-related nonpoint sources: 
(1) implement improved point-source controls to eliminate resuspension of point- 
source deposits as a source of nonpoint pollution, (2) emphasize rehabilitation of 
stream channels and floodplains as the primary nonpoint-source control, and (3) 
provide improved field enforcement of permit requirements. These actions are 
important ar.d should be pursued independently of other recommendations in this 
report.
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TESTIMONY 6-1 SENATE RESOURCES COMMITTEE - SB-129 
January 30, 1989

STATE HOUSE RESOURCES COMMITTEE-HB 99 
February 3, 1989

Mr. and Madam Chairpersons:

I appreciate the opportunity to testify on the above bill today. I am

Roger C. Burggraf, Mine property owner, mining consultant and miner,

830 Sheep Creek Rd., Fairbanks, AK 99709

1. I agree with the comments submitted by Earl Beistline, Chairman of 

the Minerals Commission.

2. Paul Glaviriovich representing the Alaska Miners Associates, Inc.

3. Kevin Adler

S E N A T E  B I L L  120 and  H B  9 r e p ra s e n t  a good s ta b  a t t r y in g  to vworU 

up legislation to resolve the court mandated decision. We In the Industry 

have appreciated the opportunity to give Input to the Division of Mining in 

its effort to develop legislation.

The basic approach taken by HB 99 has merit, but there are areas in 

the bill that I, as a mine property owner, and mining consultant disagree 

with.

The state's approach in the bill will tend to discourage mineral 

development on state land rather than encourage exploration and 

development on properties which will lead to production.

The point that the environmental community knows full well and the 

administration has not taken into consideration Is that economics will 

dictate when a mine will go into production. The high rental rates and 

high royalties, combined with the existing mining license tax, will stop 

mining on state lands dead In Its tracks If HB 99 is approved In Its 

existing form. Some world class mines located on state land might be able

- 1 -
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to operate under the high rentals and royalties proposed. Not all are world 

class mines, but can be productive, extracting rr.lnarals, providing needed 

jobs, taxes for the borough, the state and nation. Mining is a labor 

intensive industry which provides resources and jobs benefiting society. 

The margin of profit In the mining Industry cannot be compared to the 

petroleum industry, and should not be.

Senator Fahrenkamp made the right observation when she was quoted 

in a Fairbanks Daily News-Mlner editorial recently. She said that too high 

a rents and royalties will force mining companies who have state mining 

claim holdings to drop them and look elsewhere in Alaska on Federal or 

Native lands.

The bill, the way it is now, Is a disincentive for developing state 

mining lands. If you want to stop mining on state lands, SB 129/HB 99 in 

Its present form will do so. The 6-1 court decision has given the state an 

opportunity to send the right signals to the world and its people that It 

favors mineral development. The 6-1 Issue is not one of the state 

demanding maximum revenues or adding on a whole Christmas tree of new 

rules and regulations which further discourage the development of our 

resources on state lands. The court ruled that the state did not have a 

leasing system In place. It did not say how much should be charged for 

rents or royalties or say that reclamation should be Included In any 

legislation proposed to comply with the directives of the court.

The rental rates are too high as proposed. The escalating rents as 

proposed take monies that would be better Invested In expioratlon and 

development on state lands. The state should be doing things to encourage 

mining on its lands so that its people can have jobs.



The royalty provisions penalize the mine operator for trying to 

develop a mine. A new mine operation that employs people and has high 

capital costs resulting in low profitability will be forced to pay royalties 

based on gross income. The clause could cause existing mines to close 

down and stop new mines from going into production. Is the state's policy 

to maximize revenues to support its bureaucracy or to encourage the 

development of private Industry that puts people to work and produces 

wealth?

A small mom and pop operation may be able to make it for a few years 

on 40 acres, but any operation must have sufficient reserves, acreage, 

and claim blocks in the same area to justify the investment of equipment to 

operate. The cost to move an operation, which includes logistics and 

permitting, Is high and contributes to instability.

Larger companies will not move into an area unless there is a 

sufficient land position to justify an investment of time, money and labor 

to develop a mine.

Fairbanks has a potential of 3 or 4 large mining ventures. The Grant 

Mine operation would not have developed If they had not been able to pull 

a large block of claims together. If the land position had been spilt up, 

no development would have occurred.

Cleary Hill, Pedro Dome, Gilmore Dome, the Scrafford Mine off the old 

Murphy Dome Rd., all have a potential. The development of these areas 

for hard rock is contingent upon large blocks of land being made available 

for consolidation by a larger company if the opportunities appear right. 

High rents will discourage claim blocks from being maintained and will 

further hinder the larger companies from pulling claim blocks together to 

develop mines.



If the Intent of this bill is to stop mining on state lands and put

existing mining operations out of business, then 1 recommend you approve 

SB 129/HB99 as written.

Recommendations:

1. MINING LICENSE TAX: This should stay in place. It provides

revenues from Federal, private and Native lands.

2. RENTS: These should be scaled down and not escalated to

encourage Investment In development of property.

3. RO YALT IES: The royalty on gross revenues should be deleted.

U, 6-1: This should not apply to lands which were not mineral in

character at the time of selection, as directed by the court 

decision, and should only address the 6-1 Issue, which is the

state's failure to have a leasing system in effect.

I realize that legislation needs to be passed. We want reasonable 

rents or royalties, You can act and fulfill the court decision. You do not 

have enact confiscatory legislation. If you do, It will deny the orderly 

r' t of Alaska's mineral resources.

• or loses if SB 129/HB99 is enacted as is? The environment­

alists * miners lose, and the state, its people and the nation will

lose, an.. ded jobs In the State of Al ,ska will be lost.
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Feb. 2, 1989

House Resource Committee 
Pouch V Juneau

Re: HB-99

Mr Chairman/ Resource Committee,

After waiting two days in the LAO office to testify on 
this bill it became apparent that time was running out on me 
again. So was requested by their staff to submit this in 
writing.

My name is Del Ackels, PO Bx 2151 Fairbanks, Alaska 
99707. I would like this read into the record.

There are several points in this bill that I can not 
support. First I would like to point out that the reason the 
House and -Senate was directed by Federal Court action to 
prepare this bill was because of the 61 issue. No where in 
this or the Senate version is 61 even mentioned. This should 
be corrected.

The State in this action spent a lot of money and time 
defending what it thought was it's States rights in this 
issue and in the end won some points and lost some points.
In the end the Fed. Courts found that the State did indeed 
have some lands subject to location but also had some lands 
subject to 61 which had special qualifications which the 
court directed the State to identify. The qualification for 
these special 61 lands were they had to be KNOWN to be 
mineral in character at time of selection, and such lands 
were subject to Rents and/or Royalties. The Plaintiffs 
(Trustees for Alaska) in this case against the State, lost 
some on both these points. They wanted All lands to be 
included and both Rents and Royalties paid.

At this point I became a little confused because both 
these Bill's address the Plaintiffs point of view and not 
what the State fought so hard for and won in court. Is it 
because the State cannot identify these lands? Or is it 
because the State Feels it doesn't have money or time to do 
this? If this is the case this State may lose a tremendous 
amount of future revenues over the long run in development 
spin-offs by pushing this development on to more favorable 
lands and should reconsider it’s position in this Bill. If 
not the question should be asked, Why did the State fight 
this in the first place?

Let's now look at what will happen if the Plaintiffs



point of view is taken, as both these biils suggest. Alaska 
will now have 104 million acres of land that is 
automatically more expensive to develop then it's adjacent 
lands. These other lands are Native Lands, Private Lands, 
and Fed. Lands as you know. If a average size Co. is on 
these other lands and enjoying a 15% net profit over the 
long run of 10 years or so, this Co. would be an exception 
to the rule and above average. If it was subject to 61 fees 
that were either to high or that would escalate over time, 
this mine life would be limited if on State land. If this 
same mine was located on State lands subject to location, 
the mine life would be the same as other lands and would 
produce more income to the State over the long haul in 
taxation and spin offs.

How does this affect me? My wife and I are what you 
have been hearing as Mom and Pop type of business. We 
located 200 State mining claims in the Circle area in 1983. 
In the last 6 years we have put all our savings and what 
moneys we could save out of our budget to develop this 
prospect. This prospect has a strong promise to be a large 
mine in this area which would provide a badly needed income 
base for this part a Alaska. These claims were not on lands 
at the time of State selection that were known to be mineral 
in character. I found this mineral discovery through hard 
persistent work on lands open to location that were not 
subject to sales, grants, deeds, or patents.

Since H.B. 99 or S.B. 129 assumes there are for some 
reason no longer any location lands on State lands, wheTe 
does this leave my wife and myself? Come this fall we will 
be assessed over $4,000.00 that we don't have (if we did we 
would have put it into more exploration) and will most 
likely have to let this deposit drop from lack of funds.
This would be a tremendous let down for us. Even if we could 
come up with this rent money there is no where in either one 
of these bills a provision that even would suggest once 
productions begins the rent would be dropped. One sad thing 
for us in this bill is there is already enough information 
known about our deposit that when we are force to drop it, a 
larger out of State Co. would be there to grab it. This 
would be a bitter blow to us.

I believe it is important that when you folks are 
forced to make a rushed, major decision such as this, that 
care be taken to view the overall picture. 61 should apply 
only to those Staie lands that qualified, that rents or 
royalties be charged. I know that extra moneys are hard to 
come by for you to spend in Juneau, but you have to keep in 
mind that 81% of all Federal Lands in this State are forever 
closed to mineral development, and this State will never 
develop revenues from. 17% of State lands are now closed to
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mineral development, and what this State ended up with after 
ANLCA as far as mineral selection, is considered by your own 
departments (DNR and DDGS) as "DOG MEAT"

So it is important that you don't hinder what is left 
for a buck. That when you do put this in statute, it is as 
good as you can achieve. I would hate to be sitting in your 
chair when Gas and oil runs out. Right now only 9% of your 
current revenues would be covered with what is left. Who 
knows what it would be then? And where would you turn?

As a parting note, I saw a very appropriate bumper 
sticker on me way to the LAO office.........

IF DOLLY PARTON WAS AN ALASKA MINER
SHE WOULD BE FLAT BUSTED.

Sincerely,

Del Ackels

cc; Senate Resource Committee
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TE S T I M O N Y  OF REX BLAZER, EXECUTIVE DIRECTOR OF THE 
NORTHERN ALASKA ENVIRO N M E N T A L  CENTER, BEFORE THE HOUSE 

NATURAL RESOURCES COMMITTEE 
FEBRUARY 2,1989,

The State Supreme Court has determ i n e d  that, the State must 

collect rents and royalties from mining claims on State land 

under Section 6 ( i ) of the Alaska Statehood Act. The U.S. 

Solicitor General has recommended that these Lease payments 

apply to all State lands, not only those found to be mineral 

in character at the time of statehood. The opinion further 

held that the Federal Courts, rather than the State Court, 

had the ultimate j u r isdiction over the issue. Rents 

d i s c o u r a g e  speculation and encourage efficient use of public 

resources. Royalties pay the people of the Slate for the 

e x t r a c t i o n  of non-renewable resources, as is done with coal, 

oil, and gas.

The Legislature must determine how this is to be done. There 

is a possib i l i t y  that mining on State lands for the 1989 

season might be severely c u r t a i l e d  if adequate legislation 

does not pass this session. The State Division of Mining 

under G e rald Gallagher prepared these bills which were 

introduced by the Rules Commi t t e e s  for the Governor.

The legislation applies to all state lands and charges 

annual rents on a sliding scale from S .50 per acre



( S20 . 00/c laim ) for the first five years to S 5 . (.) 0 per acre 

(S 2 0 0 .0 0 / c l a i m ) after twenty-one years. Production Royalties 

will be a s s essed as a sliding scale percentage of net income 

or a minimum royalty based on gross income, w h i c hever is 

higher. The state gives a big break to the miners in that 

the

annual labor requirement will be reduced from $200.00 to 

S 100.00.

The major positive aspects of this bill are that the state 

will apply both rents and royalties to all state lands. 

Furthermore, revenues would help defray the cumula t i v e  costs 

to the state of regulating this industry. The negative 

aspects are that the bill does not go far enough. The bill 

does not insure an adequate basis for the c o n d ition in which 

state lands will be returned to the people of the state - 

hence no basis of foregone uses from which to calculate fair 

r o y a l t y .

The Northern Alaska Environmental Center opposes this bill as 

it is written and strongly supports the following amendments.

Reclamation -



The State is c u r r ently the only public iand manager in Alaska 

that does not require reclamation on its lands. Miners on 

state land s h o u l d  not be exempt from requirements that apply 

to all other miners. For the State to truly put the 6(i) 

issue to rest, reclamation, which is inextricably linked 

rents and royalties, must be resolved as part of the bill.

Single use by mining without reclamation destroys the value 

of the land for other uses and users. When the State gives 

away n o n - r e n e w a b l e  resources and foregoes other resource 

values in return for royalties and commits land held in the 

public trust to a single use, statutory reclamation 

requirements will guarantee that the land will retain its 

multiple use c a p a c i t y  after mining is complete and royalties 

paid. There will be no real, cLear basis upon which to 

base royalties unless there is a reclamation standard to 

assure the public of the condition of the land subsequent to 

mining. An accept a b l e  bill must, therefore at the minimum,

(I) require reclamation; and (2) direct DNR to develop 

adequate reclamation standards and regulations.

Rents and Royalties -

W'e feel that for the public as well as the Natural Resources 

Committees of both the Senate and the House to make an 

informed decision on rent and royalty structures, the state 

Division of M i n i n g  (D.O.M.) should produce sufficient



information on the basis and implications of the numbers in 

the current version of the state bilL.

Where, for instance, did the S .50 minimum rent figure come 

from0 What basis does the state have to make the 

de t e r m i n a t i o n  that this figure is any thing other than 

nominal? - p a r t i c u l a r l y  in light of the fact that under this 

legislation all miners will receive a S100.00 break on their 

annual labor requirement? Will the < tate lose money on this 

aspect of the proposal?

The m a j ority of miners on state land hold less than ten 

claims. For rents to achieve their purpose - that of 

discou r a g i n g  speculation and promoting timely production - 

the sr.ate should direct its efforts toward this majority by 

raising the minimum rental to a leval c o mmensurate with that 

goal. M a r i e u l t u r e  sites a v erage 5 times the states proposed 

minimum rent. In light of the fact that other western states 

average far higher than the current state proposal, we 

recommend S i . 50 per acre (S 6 0 .0 0 / c l a i m ) with a $200.00 

minimum. This scale would slide to S2.50 and S5.00 as in the 

state p r o p o s a l .

At bottom, however, we need information from the D.O.M to 

compare and legitimize these sorts of d i f f erent scenarios.

Likewise we feel there is insufficient information upon which



to base an informed decision on the states royalty 

recommendation. All royal ties should be based on gross, 

rather than net figures. We support the premise that 

royalties based on gross figures result in increased business 

efficiency while those based on net figures tend to do just 

the opposite. The ridiculously low figures in the state bill 

are rendered almost totally nominal by the fact that these 

royalties can be written off against the Mining License Tax,

The Court was not joking when it mandated royalties in its 

decision. The statethere fore should set realistic royalty 

figures upwards of five to eight percent on a gross basis in 

order to put. this matter to rest.

Once again, there can be no real basis for royalties without 

reclama ti o n .

We feel strongly that a decision on these royalty numbers 

cannot be made until D.O.M. can provide the committee and the 

public with more information. Again, what kinds of 

" e x e m p t i o n s ’’ will constitute the difference between a net 

versus gross royalty basis? Will miners be able to write off 

losses on one claim against others? I am told that in 1987 

out of 572 permits issued, only 87 tax returns were filed. 

What kinds of reporting problems have the Department of



R e venue and D.O.M. had with the m i ning community and how do 

these very real problems factor into the equation? What 

Royalties are c h a r g e d  other e x t r a c t i v e  industries in our 

state?, in other states?

Lastly we are still unsure of the loophole accorded off-shore 

operations under AS 38.05.250 and feel the D.O.M owes the 

public a fuller explanation in terms of the foregone revenues 

of this aspect of the equation.

Thank you for this opportunity to testify.
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Trustees for A L A S K A
  . . . • '

TESTIMONY OF RANDALL M. WEINER 
EXECUTIVE DIRECTOR OF TRUSTEES FOR ALASKA

BEFORE THE HOUSE RESOURCES COMMITTEE

ON LEGISLATION PROVIDING FOR RENT AND ROYALTY PAYMENTS FOR MINING 
CLAIMS. LEASEHOLD LOCATIONS. OR MINING LEASES.

HOUSB BILL No. 99

FEBRUARY 2. 1989 3:30pm

I . Introduction.

Trustees for Alaska commends the state for moving responsibly 
in drafting legislation required by court order in a case which was 
brought by Trustees for Alaska, Nunam Kitlutsisti, Dinyea 
Corporation, Village of Minto, Alaska Independent Fishermen's 
Marketing Association, Alaska Center for the Environment, Southeast 
Alaska Conservation Council, and Friends of the Earth. After three 
years, the courts ultimately ruled that a system which permits the 
extraction of hard-rock minerals while failing to collect rents and 
royalties therefrom violates Section 6(i) of the Alaska Statehood 
A c t.

I
The legislation now being considered is appropriate because 

it requires that rents and royalties will be paid for a mining 
claim, leasehold location, or mining lease on all state lands. As 
I will be discussing, this will protect the state from needless 
litigation with the parties in the original lawsuit and remove the 
potential for the forfeiture of state lands by the federal 
government.

It is insufficient, however, because it fails to include a 
provision for reclamation cf mining sites when operations have 
ceased, thereby significantly diminishing the availability of that 
land for other purposes in a state whose Constitution and Supreme 
Court require common use of the state's natural resources. 
Moreover, it exempts too much state land from its provisions, since 
miners say that only land chosen under the Alaska Statehood Act 
should be subject to rents and royalties. Offshore operations, like 
the profitable one near Nome, would be exempt. But why does the 
manner in which our land was acquired have anything to do with the 
return to which we citizens are entitled? Such an exemption makes 
no sense.

725 Christensen Drive, Suite 4 A n c h o ra a e . A la sk a  9 9 5 0 1



Rents paid under the bill are also too low, starting at 50 
cents an acre per year which equates to only $20 per mining claim. 
One dollar per acre would bring this law more into line with other 
states. Finally, the royalty payments are based on net income, and 
numerous loopholes could be used to lower revenue to the state. 
Payments cased on gross income would be much more fair. And 
frankly, citizens are entitled to a return on their mineral wealth 
regardless of whether the operation is efficient or "profitable."

II. Reasons for Lawsuit.

The so-called "5(i) lawsuit" was originally brought to assure 
that the State of Alaska would not continue to hemorrhage away 
revenues under an improper leasing system for gold, silver and other 
hardrock minerals. It was clear to the unprecedented and diverse 
coalition of environmental, fishing and Native rights groups and 
villages that a mineral leasing system in Alaska must be fair to 
all interested parties —  the miners, the other concurrent and 
future users of the land and water affected by the mining 
operations, and the citizens of Alaska whose resources are being 
acquired by a select few.

Those plaintiffs insisted that the State meet the conditions 
under which it was granted statehood. Section 6(i) expressly 
enabled the State to obtain title to mineral lands it selected after 
statehood, but prohibited the disposal of such land except under 
lease. The purpose of this leasing requirement was to enable the 
State to derive revenues from its mineral lands on a long-term 
basis, since many in Congress were concerned that the State could 
ill afford the costs of statehood. Assuring the State an adequate 
source of revenue went a long way towards alleviating Congressional 
concern and guaranteeing that Alaska would become the nation's 49th 
State.

The Supreme Court of Alaska agreed with the environmental, 
fishing, Native rights groups and villages, and as a result, the 
case was remanded to Judge Douglas Serdahely in the Superior Court 
who declared that the state's present mineral extraction system 
"violates Section 6(i) of the Alaska Statehood Act because it does 
not require the payment of rents or royalties from state lands."

III. Injunction.

On remand, the plaintiffs asked the Superior Court to enjoin 
the State from allowing the extraction of any mineral deposits from 
state lands after May 15, 1988 if a leasing system conforming to 
the Supreme Court's interpretation of Section 6(i) had not been 
adopted. The Superior Court decided that the issuance of such an 
injunction would be premature until the Alaska Legislature had been
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given the opportunity to enact an appropriate leasing system during 
the next (this) legislative session. As Judge Serdahely wrote, "The 
Court thus declines to issue any injunctive relief in connection 
with the instant declaratory judgment. Should the State and/or 
Legislature fail to adopt an appropriate leading system by the time 
the next mining season is about to commence, any party is free to 
return to this Court with a proper application for injunctive relief 
at such time." The Superior Court could not be clearer; the 
Legislature must enact this legislation in this session.

IV. Federal Enforcement.

There are other compelling reasons why this legislation must 
be enacted. When some of the parties to the lawsuit were seeking 
a hearing before the U.S. Supreme Court, the U.S. Solicitor General, 
the third highest ranking law enforcement officer in the country, 
analyzed Section 6(i ) of the Statehood Act and submitted a brief 
on behalf of the United States. He pointed out that because the 
issues primarily involved an interpretation of a federal law —  the 
Alaska Statehood Act —  any party was free to relitigate the issue 
in federal court. As stated by the Solicitor General in his brief, 
"[ijn any future suit in federal court —  including a forfeiture 
action brought by the Attorney General of the United States —  both 
petitioners and respondents presumably would be free to relitigate 
the issues of federal law that were addressed by the Alaska Supreme 
Court in this case, since the district court in any such suit could 
not accept a proceeding in state court that did not constitute a 
case or controversy 'as the basis for conclusive disposition of an 
issue of federal law' (citation omitted)." [Solicitor General brief 
at 17.]

Thus, if the Legislature doesn't act, parties may seek an 
interpretation of Section 6(i) in federal court. Moreover, the 
environmental, fishing, and Native rights groups and villages know 
that in federal court the Solicitor General, representing the U.S. 
Government, will likely continue to disapprove of the current 
mineral leasing system and continue to disapprove of any new leasing 
system that does not apply to all state lands. [Solicitor General 
brief at 28.]

Not only can a party seek and injunction in state court or 
relitigate these issues in federal court if not adequately resolved 
by the Legislature, but the Solicitor General alluded to his 
ultimate authority to seek a forfeiture of state land as provided 
for in Section 6(i). As he states, "Nor does private litigation - 
- and especially a declaratory judgment action —  interfere with 
the Attorney General's enforcement authority under Section 6(i)... 
Forfeiture under Section 6 (i) obviously was intended as an ultimate 
sanction to protect the interests of the United States if the 
restrictions it imposed are violated; respondents, by contrast, 
[meaning the environmental, fishing, and Native rights groups and
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villages] seek to prevent a violation of those restrictions from 
occurring and thereby to avoid any occasion for forfeiture, so tnat 
the land may be preserved for the State and its citizens, as 
Congress intended.” [Solicitor General brief at 23.]

Injunctive relief, federal enforcement, and forfeiture. These 
are strong incentives for this Legislature to act. But it must 
nonetheless act correctly. Since it is clear in court decisions 
and the opinion of the Solicitor General that Section 6 (i) was 
intended to provide Alaska with sufficient compensation for its 
mineral resources, the amount charged cannot be too low. It cannot 
provide only nominal revenue. Although the rents needn't reflect 
fair market value for the minerals, they should reflect a reasonable 
rate sufficient to compensate Alaska's citizens for the loss of 
resources that are their heritage. And doesn't that make sense in 
this current economy? Other speakers will address whether the 
rents suggested are too low, and whether a royalty fee relying in 
large part on "net" income provides too many opportunities for
liberal deductions and fails to provide Alaska and Alaska's citizens 
with an adequate return.

V. R e c l a m a t i o n .

But by far the most serious deficiency in this legislation is 
its failure, so far, to include a provision requiring the 
reclamation of land when mining opei. .itions have terminated. 
Reclamation has become the accepted procedure across the nation for 
the past few decades. Federal law requires that every coal mine 
operation be restored so that the land affected is capable of 
supporting the uses it was capable of supporting prior to any 
mining, or higher or better uses of which there is a reasonable 
likelihood. What applies to coal mines should applies equally to 
other operations, especially in a state that constitutionally 
requires that leases be "subject to reasonable concurrent use" 
[Art. VIII, Sec. 8], that its forests, wildlife, grasslands, and
other replenishable resources be managed on a sustained yield basis 
[Art. VIII, Sec. 4], and that legislation governing development and 
conservation of natural resources provide for the maximum benefit 
of its people [Art. VIII, Sec. 2].

Reclamation is the only way to apply a multiple and common use
framework to development of Alaska's resources. Reclamation is 
not only constitutionally supported, it's not only fair, but recent 
Supreme Court cases suggest that the common use concept is 
expanding. In the recent case of Owsichek v. Alaska, ruling on the 
constitutionality of exclusive guiding areas, the Supreme Court held 
that the common use provision of the State Constitution strongly 
protected public access to natural resources. This case is rapidly
becoming a landmark case. It noted the importance of the common
use clause of the Alaska Constitution, and, citing the Alaska
Constitutional Convention Papers, it pointed out that the term "for 
common use" implies that resources are not to be subject to
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exclusive grants or special privilege.

Without reclamation, there can be no common use. The 
environmental, fishing and Native rights groups and villages who 
brought the 6(i) lawsuit know that reclamation is the only way that 
they will get their own opportunity to utilize the resources after 
the mining operations are terminated. Common use would be an empty 
term if there is no guarantee that topsoil will be returned to 
promote natural revegetation, that settling ponds will be drained, 
that stream channels will be reestablished to allow unobstructed 
flow, and that equipment and debris will be removed from the mine 
site when operations have terminated. Reclamation allows for 
different interests to co-exist in this State, and provides for the 
common, and efficient, use of resources.

The reclamation requirement will not present a hardship to 
miners. Many of them already reclaim their sites when operations 
have concluded, and mining representatives suggest that most miners 
could comply with reasonable reclamation requirements without 
difficulty. Indeed, the mining industry has modernized, and most 
miners are becoming more responsible in their use of settling ponds, 
recirculation of waste water, and reclamation.

V I . Conclusion.

Thus, to conclude, the Legislature should only pass this rent 
and royalty legislation after the serious deficiencies are resolved. 
The starting rents should be increased, the royalty payments should 
be based on net income, and all lands should be covered by its 
provisions. The 6 (i) lawsuit, the Alaska Constitution, the
unappealing prospect of federal enforcement and forfeiture actions, 
and the evolving common use doctrine, all compel this Legislature 
to move forcefully in passing an appropriate bill that, in the end, 
will bring Alaska much needed revenue while ensuring the wise 
management of its resources for all its citizens.
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Tanana Cj >fs Conference, Inc.
2ui First Avenue 

Fairbanks, Alaska 99701*4897 
(907) 452-8251

February 13, 1989

Members of the House Rraource* Committee 
Alaska state Legislature 
P.O. Box V
Juneau, Alaska 99811

Dear Members of the Ho u b s Resources Committee:

The Tanana' Chiefs Conference, Inc. represents villages affected 
by the Implementation of Section 6(1) of the Alaska Statehood 
Act. At this time we would like to reiterate concerns expressed 
by our village people about this issue:

Above all, it is an appropriate time to make a clean and 
simple mandate to reclaim land used for mining to restore 
the multiple use values of the land. The leasing procedures 
cannot be complete without a clear mandate for this critical 
element.

Both rents and royalties should apply to all state lands for 
equitable and expedient processing of the mining leases,

- The rents and royalties should be high enough to satisfy the 
concerns of the State supreme Court as well as to satisfy 
the public interest, A realistic royalty based on gross 
revenues rather than net revenues would better satisfy the 
public interest.

Enclosed is a letter generated by a variety of interests to 
Governor Cowper last summer for your information. We appreciate 
your attention to our concerns.

Sincerely,

TANANA CHIEFS CONFERENCE, INC.

Mitch Demientieff 
President

LT:af
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Rural Alaska 
•  Community Action Program, Inc.

August 16, 1988

Governor Stave Cowpar 
State of Alaska 
P.O. Box A
Juneau, AX 99811-0101

Dear Governor Cowpar:

As you know, last year the Alaska supreme Court held that 
section 6 (i) of the Alaska Statehood Act requires the State to 
lease all of its “mineral lands,“ The state currently is.out; 
of compliance with this ruling. We understand that your; 
Administration is ..nowyin the process of preparing a. proposal on' 
how to implement section .6(i). Bsoause this issue is of suoh. 
importance to the undersigned organizations, we are writing you 
now to let you know our basic position,

•
, Basically, we believe that implementation of section 6 (i) 

should be guided by the following three principles: •.

1. The leasing requirement should apply to all state lands, 
not just those which were known to be mineral in character 
at the time they ware selected by the, state. The federal . 
government told the U-.S. Supreme Court that it believed 
that the Alaska court interpreted the law too restrictivaly 
in this respect and that all state lands should be 
leased. In-addition, it will be very difficult a.;d ,. 
time-consuming to figure out what the State knew about-its 
lands whan .•it selected; them, which will only delay things 
still further. And of course, :ths more land that is. 
coveredfcby,leasing, the more money the'State will make. ••

2 . The State’ should., oh&jfgo'both" rants .and royaltiesc Again, 
the whole idea' is to maximize revenue*;. ,To.< charge both 
rents arid royalties also will avoid ̂ any-future problems 
with the federal-.-government. This .is important, because 
the federal government can taka "lands back.from the state 
if the State uses those lands in violation of/ section 6(i),

3. This is an excsllsnt opportunity for the state-to require 
that miners reclaim their land, and mine in an 
environmentally responsible manner. Right now, there is no 
expliait reclamation requirement on state lands; there 
ought to be one. The legislation implementing section 6(i) 
should contain provisions requiring state review of mining 
operations and reclamation.

Administration • P.O.Box200908. Anchorage,Alaska 99520 • (907)279-2 5 1 1 ,FAX(907)279-634-3
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We realize that the last point might be controversial. It 
nonetheless is very important. At present, the State is the 
only public land manager in Alaska that does not require 
reclamation on its lands. Yet unreclaimed lands are a major 
source of pollution, for they erode easily ar.d hence cause 
considerable sedimentation in streams. This both pollutes the 
water and destroys fish and wildlife habitat. In addition, 
these lands formerly provided good habitat for moose and other 
wildlife.

There is no good reason why miners on state land should be 
exempt from requirements that apply to all other miners —  
indeed, it is unfair to those other miners if reclamation is not 
required of miners on state land.. Reclamation therefore is an 
integral part of any implementation of section 6(i). Of course, 
it also is a very complicated issue. Accordingly, we suggast 
that any legislation simply.require reclamation, and provide 
that you appoint a committee (composed of state officials, 
miners, and downstream users) to prepare .a proposal, within one 
year, to flesh out precisely what must be done.

I
Thank you for your attention to this matter.

Sincerely,

Je^nxne
:al Alaska Community ActionProgram, Inc.

(Y\^aX c J-*s ( & *

Mitch Demientieff, President'
Tanana Chiefs Conference, Inc..

MitoifieXi', Executive Director 
^ihg Sea Fishermen's Assn.

Rex Blazer
Northern Alaska Environmental center

.raa
Nufiam Kitiutsisti

PattiHlv. Saunders 
■ Trustees for Alaska

)(££C>{
Stephanie Kessler, Executive Director 
Alaska Center for the Environment
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cc: Commissioner Brady, DNR
Commissioner Collinsworth, ADF&G 
Commissioner Kelso, DEC 
Senator Johne- Binklev 
Rep. Kay Wallis *
Rep. Lyman Hoffman

Rep. Mika Davis 
Rap. Mark Boyer 
Rep. Niilo Koponen 
Rep, Heinrich Springer 
Rep. Adelheid Herrmann 
Rep. Steve Frank
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TO: House Resources Committee; Mr. Davidson, Mr. Menard, Mr. Davis,
Mr. Hudson, Mr. Sharp, Mr. Foster, Mr. Navarre and Mr.
Furnace

FROM: Anna Phillip
P. 0. Box 1312 
Bethel, Alaska 99559

I feel that I am being cheated or left out. All land should be used 
equally by miners and people that depend on the land to survive.
Once the miners mine and turn the land upside down, we have no use 
for it. The land that once was abundant and resourceful is. 
unfruitful and bare. It makes us live a more difficult life. We 
travel to further places to meet our needs. The miners on the other 
hand have gathered whatever they need and are living comfortably.

^ I request the Alaska legislatures to add reclamation to SB 129 and
HB 99, so the miners will reclaim the land for other land users to 
use in the future. I am asking on behalf of all the people who 
depend on the land a small favor that is very important to us.
We do not want to feel that we are being cheated or left out.
Accept our request as you accept the other requests. We also ask 
that offshore land be added, rents and royalties be increased and 
royalties be based solely upon gross income.

cc: Mr. Hoffman
Ms. Wallis 
Mr. Binkley
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TO: Senate Resources Committee; Ms. Fahrenkamp, Mr. Kerttula, Mr.
Eliason, Mr. Frank, Mr. Halford, Ms. Sturgulewski, Mr.
Zharoff

FROM: Anna Phillip
P. Q. Box 1312 
Bethel, Alaska 99559

I feel that I am being cheated or left out. All land should be used 
equally by miners and people that depend on the land to survive.
Once tha miners mine and turn the land upside down, we have no use 
for it. The land that once was abundant and resourceful is 
unfruitful and bare. It makes us live a m.ore difficult life. We 
travel to further places to meet our needs. The miners on the other 
hand have gathered whatever they need and are living comfortably.

I request the Alaska legislatures to add reclamation to SB 129 and 
HB 99, so the miners will reolaim the land for other land users to 
use in the future. I am asking on behalf of all the people who 
depend on the land a small favor that is very important to us.
We do not want to feel that we are being cheated or left out.
Accept our request as you accept the other requests. We also ask 
that offshore land be added, rents and royalties be increased and 
royalties be based solely upon gross income.

cc: Mr. Binkley
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Making Alaska mining pay 
in a responsible way

For those of you who follow 
the sute legislature, (here's one 
bill in Juneau that's as close to a 
sure thing as you can find. It's 
known at the 0(i) bill, BUI No. 129 
In the Senate and No. 99 In tha 
House, and Alaska citizens can 
only profit by Its passage. The 
bill would provide for rent and 
royalty payments tor mining 
cluims, leasehold locations or 
mining leases.

It’s a biU that Alaska's courts 
are compelling the legislature to 
pass this sossion. If  the legis­
lature doesn't act, every mining 
operation In the state might be 
shut down until the taw pasees. 
As if that isn’t bad enough, the 
federal government might even 
step in and take the state's min­
eral lands away if no bdil makes 
It out of Juneau.

How did the stale get Into 
such a meat? Well, In a nutshell, 
sute officials wen mlareedkig a 
provision in the Alaska Statehood 
Act, the law which granted us 
our statehood over three dscades 
ago. The provision requires the 
sute to collect rents and royal­
ties when It grants mineral 
leasee on sute leak. For -aony 
years, the state practically gave 
away Us lands for mkafog opera­
tions, until a titan s coaMtkn of 
environ— Iff/*, ta fc *  end 
native jpOBK and villages 
brought a jH p *  ■ ** ail the 
way UP C J. Supreme
Court bafM kW  a—  caUad It 
quite,

(Just why die Mate was west­
ing all of its money flghtit^ to 
keep money out of the su m 's 
cofferv la beyond me, but some­
times logic Is sorely lacking In 
natural resource politics.)

The lawsuit — Trustees for 
Alaska v. Sute of Alaska — was 
brought to assure that the state 
of Alston would not hemorrhage 
away revenues under an im­
proper leasing system for gold, 
silver and other hardrock min­
erals. It was dear to the groups 
that sued that a mineral leasing 
system in Alaska muac be fair to 
all interested parties — the min­
ers, the other concurrent and fu­
ture users of the land and water 
affected by the mining opera­
tions, and the citizens of Alaska 
whose resources are being ac­

quired by a select few.
Anyway, with a court order 

surlng the state in the face, it 
began to do what it should have 
done originally, drafting a Uw 
requiring miners to pay the sute 
(i.e. the public) a reasonable fee 
for the right to take away its 
mineral resources. Since 
Alaska's hardrock mineral 
wealth is a sleeping giant (even 
coal reserves vastly exceed oil 
and gas reserves), the lew put 
Into piece today will become 
much more ciudal in the coming

In the past year, there have 
been informal negotiations be­
tween all the Interested parties 
— the miners on one side of the 
ubie, the environmentalists, 
native community and fishermen 
on the other. One thing uecarae 
immediately deer. Miners didn’t 
want to have to spend a lot more 
money, and environmentalists, 
natives, fWwrmen and village 
leaden wanted to eee a reclama­
tion provision put Into the bill to 
that the lands and strearaa dam­
aged by the miners would be re­
turned to a form that would per­
mit other uses after the eir-arala 
had been Uken out.

And you know whet, they're 
both rig* I Miners deserve the 
right to make a living, and the 
rest of ue deserve an environ­
ment that continues to be useful 
for Other purposes. Responsible 
and effective reclamation is the

Reclamation has become 
common practice among coal 
miners, and most other miners 
are beginning to follow the prac­
tice. Reclamation requirements, 
in a sense, ere anti-kuor ordi­
nances, for they require miners 
to return the mined sites to the 
condition In which they found 
them, rather than leave the land 
despoiled.

The Legislation now being con­
sidered by the House and Senate 
fails to include a provision for 
reclamation of mining sites when 
operations have ceased, but the 
environmental, fishing and 
native interests are hoping legis­
lator- come to their senses and 
add a reclamation requirement.

The 6(i) bill has other prob­
lems. It exempts too much state 
land from Its provisions, since 
miners say that only land chosen 
tinder the Alaska Statehood Act 
should be subject to rents and 
royalties. Offshore operations, 
like the profitable one near 
Nome, would be exempt. But 
why does the manner in which 
our land was acquired have any 
thing to do with the return to 
which we citizens are entitled? 
Such an exemption makes no 
sense.

Rents paid under the bill are 
also too low, starting at SO cents 
an acre per year which equates 
to only S20 per mining clcim. One 
dollar per acre would bring this 
law more into line with other 
slates. Finally, the royalty pay­
ments are based on net income, 
and numerous loopholes could be 
used to lower revenue to the 
sute. Payments based on gross 
Income would be much more 
fair. And frankly, citizens ere en­
titled to a return 0,1 their mineral 
wealth regardless of whether the 
operation is efficient or "profita­
ble."

Without reclamation, there 
will be some pretty unhappy fish­
ermen, natives and environment- 
lists. They know that reclama­
tion is the only way that they will 
get their own opportunity to use 
the natural resources after the 
mining operaticna close down.

And just what will have to be 
done to effectively reclaim land? 
Weil, moat Importantly, topeoil 
must be returned to promote nat­
ural revegeutkm, settling ponds 
mutt be drained, stream chan­
nels must be reestablished to 
allow unobstructed flow and 
equipment and debris must be 
removed from the mine site 
when operations hnve »-r- 
minated. All this is affordnMo 
and must become a part of doing 
fineness on our public lands and 
in our public waters.

Reclamation allows for differ­
ent interests to co-exist in Hus 
sute, and provides for the com­
mon, and efficient, use of re­
sources for uli of Alaska's citi­
zens. And isn't that only fair?
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NUNAM KITLUTSISTI
Protectors of the Land. Inc. 

P.O. Box 2088 • 3ethel. A laska 99559 
907/543-2858

February 13, 1989

X U  i  C l i d i  t l U Q i l  M o  l i u  l  O  01 t V w t ^ w u & C W O  O o m m i .

/?£', (jCf) £.<?%>'} /« t 
Dear Sirs;

Nunam Kitlutsisti, translated t!rom the Yup'ik language os 
Protectors of the Land, is a Yup'ik organization dedicated to the 
maintenance of the subsistence lifestyle through the wise use and 
protection ot natural resources on the Yukon-Kuakokwim Delta. We 
write to c o mm en t on the administcation's 6(i) bill concerning 
rant* and ro y* 1M e« nri owned mining lands.

Our biggest problem with the bill is that it does not deal with 
reclamation. This is a very important issue to the people of our 
j-og-trM-. Tha •iQQno wa« *nr*ly brnuoht to our attention several 
years ago when caiwlea*® miuiny on the L'ulukaalt nivor ruined water 
quality and~severtrly degraded-salmon- s^wnj-ng-?— rearing, and mi" 
gration habitat, Salmon runs plummeted and are still in the 
steles of recovery. The mining remains a source of continued 
controversy and litigation that has still not subsided. Recla­
mation in mines such as these is absolutely necessary to prevent 
non-point source pollution from degrading our lands and rivers in 
the years to come.

Like many other people in Alaska, fish are our highest priority. 
Salmon are the backbone of our subsistence and commercial econo­
mies. The people along the Yukon and Kuskokwim rivers utilize 
salmon more than any other subsistence food source. Our commer­
cial salmon fisheries provide more jobs than any other sector of 
the economy by a wide margin. It is unfortunate that salmon and 
mining interests are almost always in direct competition for the 
same specific water resource, but such is the case. We believe 
that mining is a legitimate use of the land, but consider it 
imperative that, all mining lands be restored to a condition that 
will support fish and wildlife resources.

Under the currant state regime, reclamation efforts are seriously 
hampered because they are scattered among DNR, ADF&G, and DEC, 
and because Alaska statutes do not give them enough authority to 
handle reclamation effectively. We urge you to amend the present 
bill to include reclamation. Developing reclamation regulations 
will be a complicated issue. We recommend that the final 
legislation simply require reclamation and set the framework for 
a committee of state officials, miners, fisherman, and other 
downstream users to be established to handle these matters.

1
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NUNAM KITLUTSISTI_______

We also feel that Alaskans should receive a fair return on 
minerals which are taken from our public lands. Thus, the bill 
should apply to all state lands, INCLUDING those offshore. 
Additionally, the rents and royalties should be significantly 
increased. The present rates strike us as very low and not re­
flective of the benefits received by the miners (particularly the 
larger operations), the cost to the state of administering the 
mining program, or the potential threat mining posss to fishermen 
and other downstream users. Similarly, royalties should be baaed 
solely on gross income, because it accords most closely to the 
amount of minerals actually produced.

As your committee considers this legislation, they must keep in 
mind the conflicting issues of the miner's "right to mine" vs. 
"the greatest common good". Historically the balance has been 
s k ew ed to su pp or t only the interests of d e v e l o p m e n t  and 
exploitation. The surrounding region reaps the negative Impacts 
with little or no economic benefit or compensation to those who 
rely on the resources for their very survival. You must remember 
as well that mining is a relatively short term activity with a 
destructive potential and benefits only a few. Whereas fisheries, 
and other dependant wildlife populations, will provide sustenance 
and economic benefits for generations to come.

Reclamation is an integral and necessary requirement to ensure a 
higher level of haoitat maintenance for the future of our fishe­
ries and wildlife resources. In all fairness and equity it is 
your duty to see that all possible efforts to protect these 
affected resources are achieved. The reclamation issue must be 
addressed and included within this legislation. Our thanks for 
your just and positive consideration on this matter.



DEPARTMENT OF NATURAL RESO U RCES

DIVISION OF MINING

CERTIFIED MAIL # P 126 771 521 
RETURN RECEIPT REQUESTED

STEVE COWPER, GOVERNOR

PQ. BOX 107016
ANCHORAGE, ALASKA 99510-7016 
PHONE: (007) 561-2020

□  3700 AIRPORT WAY 
r-AIRBANKa ALASKA 99709 
PHONE: (907) *51-2790

□  *00 WILLOUGHBY »*00 
JUNEAU, ALASKA 99601-1000 
PHONE: (907) *65-3*00

February 2, 1969

Martin M. Herzog 
14250 Sabine Street 
Anchorage, AK 99516

MISCELLANEOUS LAND USE PERMIT 
MLUP A896073

The Alaska Department of Natural Resources, Division of Mining, in accordance 
with and subject to the requirements and general stipulations of Alaska 
Statute 38.05 (Alaska Land Act) and the Alaska Administrative Code, Title 11, 
Chapters 86 (Mining Rights) and 96 (Miscellaneous Land Use), does hereby grant 
a Miscellaneous Land Use Permit to Martin M. Herzog for activities upon 
State-managed lands described in Annual Placer Mining Application No. A836073 
for ADL 74488, "Almark Mine" and ADL 503514, "Heavy Duty Mine" only. No 
activities are authorized on claims or any portions of claims staked on 
State-Selected ground or topfiled on any Federal mining claims.

TERMS OF PERMIT

Effective dates of permit shall be March 1, 1989 through December 31, 1989.

sec. 1. GENERAL PROVISIONS. Operations under thi* permit shall be conducted 
in conformance with applicable federal, state, and local laws and 
regulations now, or hereafter, in effect during the life of the 
permit.

sec. 2. SURFACE USE. A locator does not have exclusive use of the surface of 
the location. A locator may not restrict public access to the 
surface without approved authorization [11 AAC 86.145(1)]. Issuance 
of this permit 1s not automatic authorization to restrict public 
access.

sec. 3. SURFACE STRUCTURES. Surface structures built or placed within the 
boundaries of a mining property must be necessary for mineral 
prospecting and development. The building or placing of surface 
structures must be approved through a plan of operation or land use 
permit [11 AAC 86.145(2)3. Issuance of this permit 1s not automatic 
authorization to construct or place surface structures.



- 2 -

sec. 4. OTHER OPERATIONS, (a) The granting of this permit does not preclude 
the issuance of other permits or leases on the same lands. Valid 
existing prior rights acquired on the lands described herein will not 
be adversely affected by this permit, (b) Where this permit grants 
the right to enter land owned, leased or otherwise lawfully occupied 
by another, the permittee shall make provisions before entering the 
land to pay for all damages sustained by said owner, lessee or lawful 
occupant by reason of entering upon said land (AS 38.05.130).

sec. 5. DEFAULT. If permittee should fail to comply with the terms and 
stipulations contained in this permit, or the provisions of the 
Miscellaneous Land Use Regulations, and after receiving written 
notice, fails to remedy such default within the time specified in the 
notice, the Director may cancel this permit.

sec. 6. SPECIAL STIPULATIONS. In accordance with AS 38.05 (Alaska Land Act), 
approval of your application 1s hereby granted subject to the 
following stipulations: :

1) Top soil and fines (Including overburden muck and settling pond 
silts) shall be protected from erosion. No top soil or fines 
shall be disposed of in natural water bodies. When practicable, 
top soil and fines should be spread over the graded tailings to 
encourage natural revegetation and slope stability.

2) Tailings and strippings shall be graded at the close of each 
season to approximate the surrounding ground contours.

Completion reports are no longer required. Please be advised our approval of 
a Miscellaneous Land Use Permit does not relieve the applicant of the 
responsibility of securing other permits as required by federal, state or 
local authorities. Neither does this approval constitute certification of any 
property right or land status claimed by the applicant.

Attached 1s a partial suraary of regulations epplylng to this permit.
Questions concerning these regulations or this permit should be directed to 
Mitch Henning at 762-2109.

ri i vwii iicuii i uy
Minerals Geologist 

Attachment

cc: DNR/DLAWM (Mat-Su Area 0ffice)(Ke1th Quintavel1)
DEC (WasillaMKevin K. Kleweno)
ADFSG (Habitat D1v1s1on/Permitt1ng)

Sincerely,

Stu/379S



ATTACHMENT TO 
MISCELLANEOUS LAND USE PERMIT

Mining rights of locatable minerals on State lands are addressed in the 
Constitution of Alaska; Title 38 of the Alaska Statutes; and Chapters 86, 88 
and 96 of Title 11, Alaska Administrative Code (State regulations). In 
summary, these laws and regulations state that rights to deposits of locatable 
minerals on State land, open to claim staking, may be acquired by discovery, 
location, and filing.

The locator will have exclusive right of extraction of the minerals, subject 
to provisions set forth in the above referenced statutes and regulations.
These provisions establish the rights of the locator, protect the rights of 
the general public on public domain land, and provide controls over activities 
on State land to minimize adverse effects on the land and its resources. For 
example: (a) all operations are subject to inspection without notice 
(11 AAC 96.080); (b) bonding may be required (11 AAC 96.060); and (c) timber 
and gravel on a State mining claim belong to the State. Regulations allow 
their use for mining or development of the claim. Procedures permitting the" 
sale of timber and gravel from a mining location are also addressed in the 
regulations. (A.S. 38.05.225)

All operations are subject to the following general stipulations (11 AAC 
96.140):

GENERAL STIPULATIONS. All land use activities are subject to the
following provisions:

1) Activities employing wheeled or tracked vehicles shall be conducted 
in such a manner as to minimize surface damage.

2) Existing roads and trails shall be used whenever possible. Trail 
widths shall be kept to the minimum necessary. Trail surface may be 
cleared of timber, stumps, and snags. Due care shall be used to 
avoid excessive scarring or removal of ground vegetative cover.

j; All activities shall be conducted 1n a manner that will minimize 
disturbance of drainage systems, changing the character, polluting, 
or silting of streams, lakes, ponds, water holes, seeps, and marshes, 
or disturbance of fish and wildlife resources. Cuts; fills, and 
other activities causing any of the above disturbances, if not 
repaired immediately, are subject to such corrective action as may be 
required by the Director.

4) The Director may prohibit the disturbance of vegetation within 300 
feet of any waters located 1n specially designated stream crossings.



5) The Director may prohibit the use of explosives within one-fourth
mile of designated fishery waters as prescribed in 11 AAC 96.010(2).

6) Trails and campsites shall be kept clean. A H  garbage and foreign
debris shall be eliminated by removal, burning, or burial, unless
otherwise authorized.

7) All survey monuments, witness corners, reference monuments, mining
claim posts, and bearing trees shall be protected against 
destruction, obliteration, or damage. Any damaged or obliterated 
markers shall be reestablished in accordance with accepted survey 
practice of the division.

8) Every reasonable effort shall be made to prevent, control, or
suppress any fire in the operating area. Uncontrolled fires shall be 
immediately reported. :

9) Holes, pits, and excavations shall be filled, plugged, or repaired to 
the satisfaction of the Director. Holes, pits and excavations 
necessary to verify discovery on prospecting sites, mining claims, 
and mining leasehold locations may be left open but shall be 
maintained as required by the Director.

10) No person may engage in mineral exploratory activity on land, the 
surface of which has been granted or leased by the State of Alaska, 
or on land for which the State has received the reserved interest of 
the United States until good faith attempts have been made to agree 
with the surface owner or lessee on settlement for damages which may 
be caused by such activity. If agreement cannot br found within a 
reasonable time, operations may be commenced on t. .■ land only with 
specific approval of the Director, and after making adequate 
provision for full payment of any damages which the owner may suffer.

11) Entry on all lands under mineral permit, lease, or claim, by other 
than the holder of the permit, lease, or claim, or his authorized 
representative, shall be made in a manner which will prevent 
unnecessary or unreasonable interference with the rights of the 
permittee, lessee, or claimant. (Eff. 1/1/70. Reg. 32)

Authority: AS 38.05.020, AS 38.05.035, AS 38.05.130.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

February 16, 1989

MEMORANDUM

T0: C L a\

FROM: Ginny Fay
LegislativeMnalyst

RE: Mining in Other Western States: Reclamation and Taxation Policies
Research Request 89.207

You requested information regarding other states' mining reclamation policies 
and statutes. You asked which state reclamation programs are authorized by 
statute rather than by regulation. You asked also for information regarding 
taxes paid by miners in other states in addition to specific mining taxes. To 
answer your questions, the first part of this memorandum discusses reclamation 
in other western states. This is followed by information on other state taxes.

Mining Reclamation in Other States

Generally speaking, the purpose of mining reclamation is to return land to its 
beneficial and productive use after mining operations have occurred. The state 
of Nevada, as part of an extensive overhaul of its mining statutes and 
programs, is conducting a comparative analysis of mining practices in the 
western states. Information from their final draft report on reclamation is 
summarized in this section.

Not all western states have reclamation laws and those that do differ widely 
in the administration, organization, and implementation of their programs. Of 
the eleven western states reviewed by the Nevada study (which included Alaska 
but not Nevada), eight states have reclamation statutes. In contrast, Alaska, 
Arizona, and New Mexico reclamation standards are set by regulation and are 
part of the mining permit process (see Attachment A).

P O Box Y. Siaic ( aptlttl 
Juneau, A ltMn *WHI I-IIIIO 

Mail Snip liOO 
(907) mi

Wanda Jo Gallaher and Susan Lynn, "A Comparison of Western States 
Reclamation and Bonding Regulations, Programs, and Practices for Discussing A 
Nevada Program," Final Draft Report, Public Resource Associates, January 1989.



February 16, 1989 
Page 3

State reclamation statutes also vary considerably with regard to enforcement 
and penalties for noncompliance. Penalties include lease or permit cancella­
tion, bond forfeitures, and civil and criminal penalties and fines. See 
Attachment A for state specifics.

State Taxes in Addition to Specific Mining Taxes

Information on state taxes collected in addition to specific mining taxes was 
obtained from ten western states--Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, and Wyoming. The results are 
presented in Table 1. Except Wyomiruj and Nevada, these states have corporate 
income taxes applicable to miners. Tax rates range from five percent in 
Colorado and Utah to 10.5 percent in Arizona.

Miners pay property taxes in all states contacted. Generally, this tax is 
administered by the state but collected by local governments. Mill rates are 
locally determined. In addition, six of the ten western states charge a sales 
or use tax on equipment. The state sales tax applies if items are purchased 
in-state. For items purchased out-of-state, a use tax, generally set at the 
same rate as the state sales tax, is charged on the market value of the item 
or equipment. Sales and use rates ranged from three to 6.8 percent.

*  *  *

I hope this information answers your questions. If you would like additional 
information, please do not hesitate to contact us.

Attachments

A number of contacts in Nevada stated that their state's tax rates and 
policies are likely to change during the current legislative session; numerous 
tax bills have been introduced, some of which apply to miners.



ATTACHMENT A 
Comparison of Features by State for 

Reclamation and Bonding
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ATTACHMENT B
Oregon Administrative Rules* Chapter 632, Division 35 

Department of Geology and Mineral Industries; Montana's Title 82, 
Chapter 4; An Act, Senate Bill 162; Washington State, Chapter 70.44 RCW 

and Department of Natural Resources Division of Oil, Gas and
Mining State of Utah
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OREGON ADMINISTRATIVE RULES 

CHAPTER 632, DIVISION 35 - DEPARTMENT OF GEOLOGY AND MINERAL INDUSTRIES

DIVISION 35 •

OREGON MINED LAND RECLAMATION ACT 

Applicable to Coal and Metal-Bearing Ore Operations 

Obtaining Permits After August 16, 1981

Pu rp o M  of T ha a t  Rulaa  and R e g u l a t i o n s

632-35-005(1) For Coal and Metal-bearing Ores these rules implement the 
purposes of ORS 517.750 to 517.955 and 517.990(3), (4), and (5) as declared 
by the Legislative Assembly:

(a) To provide that the usefulness, productivity, and scenic values of 
all lands and water resources affected by surface and underground mining 
within this state receive the greatest practical degree of protection and 
reclamation necessary for their intended subsequent use.

(b) To provide for cooperation between private and government entities 
in carrying out the purposes of ORS 517.750 to 517.955 and 517.990(3), (4), 
and (5) .

(2) These rules prescribe procedures for obtaining an Operating Permit 
and for complying with the other requirements of the Oregon Mined Land 
Reclamation Act; ORS 517.750 to 517.955 as amended and subsections (3),
(4), (5) and (6) of ORS 517.990.

(3) Applicants seeking Operating Permits from the Department should be
aware that other state, federal and local agencies may require the
applicant to obtain approval prior to operation. For example, the 
Department of Environmental Quality (DEQ) may require contaminant discharge 
permits for-air, waste water and solid waste disposal. Where feasible the 
Department shall coordinate with other agencies to avoid duplication on the 
part of applicants. An Operating Permit from the Department does not 
constitute authorization to proceed without approval of other agencies if 
required. It. is the applicant's responsibility to obtain other necessary 
permits.

Def initions

632-35-010 The definitions in ORS 517.750 apply to these regulations.

(1) "Affected", as used in ORS 517.750 (13) (a) nr.»ans the disturbance by
excavation or any other surface mining or milling on any land surface
during any stage of mineral production, or the covering of any land surface 
by surface mining refuse.
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(2) "A period of 12 consecutive calendar months", as used in OP* 
517.750(13) begins on the date surface mining begins.

(3) "Board" means the Governing Board of the State Department of Geologi 
and Mineral Industries.

(4) "Chemical Processing Bond or Other Approved Security" is the bond or
other approved security an operation capable of chemically leaching more
than 5,000 cubic yards/year of material shall post. The bond shall b€ 
posted in an amount not less than $25,000 or more than $500,000 and shall 
be applied specifically to the reclamation procedures associated with the 
credible accident or decommissioning of an ore processing facility.

(5) "Closure Order" is a written notice from the Department requiring the 
operator to cease and desist from mining or processing mined material at 
the site described in the written notice.

(6) "Credible accident" is defined as an unplanned discharge of ore
processing solutions, ore processing solution contaminated water, o*
chemicals from a mine facility into the surface water, ground water, soil, 
overburden, or living resources in sufficient quantities to impair the 
existing quality or pre-mine use of the receiving water, soil, overburden, 
or living resources which would exceed the discharge standards of DEQ.

(7) "Department" means the Department of Geology and Mineral Industries.

(8) "Disturbed area" is any area within permit area boundary where
surface or ground water resources are impacted as a result of mining, 
milling or mine facilities.

(9) "Expansion" as used in these rules means lateral expansior
consequential to surface mining into land surfaces previously not affected 
by surface mining.

(10) "Limited exemption" means surface mining which although not 
entitled to a "total exemption" is eligible for certain grandfather rights 
under ORS 517.770 and operates under a limited exemption certificate issued 
by the Department.

(11) "Mine facilities" as used here includes but is not limited to the
following:

(a) leach pads and vats
(b) recovery plants or mill
(c) process solution ponds and storage ponds
(d) impoundments and diversions
(e) tailing disposal facility

(12) "Nonaggregate minerals" means coal and metal-bearing ores, 
including but not limited to ores that contain or are purported to contair 
nickel, cobalt, lead, zinc, gold, molybdenum, uranium, silver, aluminum, 
chromium, copper or mercury.

(13) "Operating Permit" is the permit issued by the Department tha( 
allows £' • the mining and processing of coal and metal-bearing ores as

•
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described in ORS 517.790 and provides for reclamation as specified in ORS 
517.750(11).

(14) "Ore processing" means milling, heap leaching, flotation, or other 
mineral concentration process.

(15) "Ore processing solutions" are defined as those solutions which are 
used directly or indirectly to recover minerals.

(16) "Permit Area" is the area of surface mining and exploration as 
defined in ORS 517.750(13). Permit area is defined by boundaries submitted 
on a map acceptable to the Department and means the area to be covered by 
an Operating Permit. The permit area will generally be a contiguous parcel 
or parcels which are available to the permittee for surface mining. Areas 
used for the storage or disposition of any product or waste material from 
the surface mining operation even though separate from the area of 
extraction shall be included in the permit area. The permit area may be 
redefined as mining progresses. In the case of exploration, the permit 
area includes, but is not limited to, areas proposed for surface 
disturbance by drilling, drill pad construction, trenches and any roads 
newly constructed or improved with heavy equipment other than the road used 
to access the permit area.

(17) "Pre-mine use" when used in reference to surface or ground water 
means pre-mine uses that include but are not limited to;

(a) drinking water
(b) fishery
(c) agriculture
(d) recreation

(18) "Prospecting" and/or "exploration" means all activities conducted 
on or beneath the earth's surface for the purpose of determining presence, 
location, extent, depth, grade, or economic viability of a deposit.

(19) "Reclamation" means the employment in surface mining of procedures
reasonably designed to minimize as much as practicable the disruption from
surface mining and to provide for the rehabilitation of any surface
resources through the use of plant cover, soil stability techniques, and
through the use of measures to protect the surface and subsurface water 
resources, including but not limited to domestic water use and agricultural 
water use, and other measures appropriate to the subsequent beneficial use 
of such mined and reclaimed lands.

(20) "Surface mined prior to July 1, 1972", means land affected by
surface mining before July 1, 1972, which has not been adequately
reclaimed.

(21) "Surface mined prior to January 1, 1981" means; land affected by
surface mining, milling or ore processing before January 1, 1981, under the
provisions of the valid contract clause of OPS 517.770(i)(c) which has not 
been adequately reclaimed.

(22) "Total Exemption" means surface mining that is exempted from the 
requirements of these rules. The Department may require certain information



to be provided under OAR 632-35-016(2) to establish exemptions.

General Information ^

632-35-015(1}' Information Requirements. The Department may require an} 
information needed to determine the status of any surface mining.
Proprietary information includes but is not limited to trade secrets, 
business records and production figures, and shall be held confidential. 
Information concerning ownership, location, and the identity of th(
operator are matters of public record as are actions taken by th« 
Department with regard to any mining operation or permit application.

(2) Inspections. As provided by ORS 517.850 the Department may, after 
reasonable r otice, inspect any surface mining site to determine status or
compliance, vlie Department will report the results of these inspections tc
the permittee in writing.

(a) Initial inspections shall be conducted hy the Department. Reasoni 
for the inspections include but are not limited to:

(A) determining existing environmental conditions
(B) reviewing the proposed mine operation
(C) reviewing the proposed reclamation plan
(D) collecting data to calculate a bond
(E) monitoring the construction of facilities

(b) Annual and non-scheduled inspections may be conducted by th< 
Department. Reasons for the inspection include but are not limited to:

(», reviewing operating per.it co.piiance •
(B) investigating public complaints
(C) evaluating the site bond level

(3) County Authority:

(a) The Department shall recognize permits issued under count}
ordinances in lieu of permits required by these rules if such count} 
ordinances have been approved by the Board before July 1, 1984. The Boarc 
may approve a county ordinance provided the ordinance meets the 
administrative and reclamation standards contained in ORS 517.750-517.955 
and 517.990(3), (4), (5) and (6), and these rules and provision is made for 
the reclamation to be secured by an adequate reclamation bond or alternate 
security. Examination for approval of proposed county ordinances shall 
include, but is not limited to, the following criteria:

(A) Fully qualified professional personnel to administer the ordinance.

(B) Circulation for review of all applications and supporting documents
to all appropriate natural resource public agencies, including th(
Department.

(C) Provision for completed processing and issuance of permits in thi 
same or less time as the state.

(D) Provision for annual field inspections and for preparation am
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(E) Provision for prior mined (grandfathered) sites as provided in state 
law.

(F) Provision for regulation of expansion (as defined in OAR 632-35- 
010(5)) of grandfathered sites.

(G) Adoption of the criteria regarding final slopes and water depths
contained in these rules and regulations.

(H) Provision for bonding or adequate alternate security.

(I) Provision for confidentiality of information as provided for in 
state law.

A statement of penalties.

(K) A complete mined land reclamation document which does not require 
reference to other documents for compliance and which is freestanding and 
not merely a part of a zoning ordinance.

(L) Provision to assume administration of all surface mining within the
local agency's jurisdiction except municipalities within the county unless 
the city consents thereto as provided in ORS 517.780(2). Sites for which 
authority is not assumed, such as those on federal land, should be clearly 
exempted and left in state jurisdiction within the language of the 
ordinance. On those lands for which the county proposes to assume 
authority, the county must provide for reclamation of all categories of 
surface mining regulated under state law.

(M) Provision for incorporation of future changes of the state law into
the local ordinance.

(N) Provision for review by the Board of future proposed changes in
local ordinance.

(0) Description of transition mechanism for transfer from state 
county or city authority shall be provided for either in the ordinance 
in a memorandum of understanding.

the

to
or

(b) The Board may rescind approval of a county ordinance if the county 
does not enforce its ordinance as approved by the Board or at the request 
of the county. When the Board recognizes county authority to issue surface 
mining permits in lieu of the permits required by these rules, the county 
will provide the Department with copies of all such applications, permits, 
denials, reclamation plans, and inspection reports. The Department may 
inspect those sites after giving reasonable notice to the operator and 
appropriate county authority.

(c) Umatilla and Clackamas counties may continue to operate their own 
reclamation programs as long as they maintain the standards specified in 
their approved ordinances. Changes to the reclamation ordinances in those 
counties must be approved by the Board. Changes to the reclamation 
ordinances must be consistent with state law and must be submitted to the
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Board for approval. Routine audits of the county programs shall be 
conducted by the Department to ensure compliance with state laws, 
and county ordinances. Any deficiencies noted during the audit will^^e 
given in writing to the county along with a reasonable date to reach 
compliance. Authorization will be withdrawn by the Board if a county fails 
to maintain an adequate reclamation program.

(4) Surface Mining on Federal Lands. Surface mining conducted on 
federal lands, is subject to ORS 517.750-517.990 (3), (4), and (5) and 
these rules. The Department shall coordinate with agencies of the federal 
government to minimize conflict or duplication in operating, reclamation 
and security requirements. The board may enter into formal agreements with 
federal agencies to establish the means by which these rules are carried 
out.

(5) Fees. Maximum fees are established by law and specific fees are 
set by the Department.

(a) Eac*> application for an Operating Permit or Limited Exemption 
Certificate for coal or metal-bearing ores shall be accompanied by an 
application fee equal to that specified under ORS 517.800. For sites 
requiring special review and monitoring the Department shall assess a 
processing fee sufficient to cover costs of the Department in processing 
the application and regulating the site annually, as determined by the 
Department. The application fee from ORS 517.800 must accompany the 
application; any balance due will be requested by the Department in writing 
and must be submitted prior to issuance of the permit.

(b) Each permit and certificate holder shall pay an annual fee or f̂c'r 
before the last day of the month shown on the permit as the anniver^ry 
month. The annual fee shall be in accordance with ORS 517.800(2), plus the 
balance of any additional actual cost the Department incurs from 
inspections or review in accordance with 517.920. The annual report form 
(3MLR-7) must be submitted to the Department by the last day of the 
anniversary month. As a courtesy, the Department may notify the permittee 
with a notice of these requirements at least 45 days prior to the due date. 
Failure of the permittee to pay the fee may result in the issuance of a 
Closure Order by the Department.

(c) Application fees are not refundable. Unspent balances of processing 
fees are refundable.

(d) Fees may be prorated at the applicant's request in order to adjust 
the anniversary date. The prorated fee will be on the basis of 1/12th the 
annual fee per month.

(e) For sites on which a processing fee is assessed a specific cost 
center for accounting purposes shall be established and the operator shall 
be provided with periodic cost summaries.

(f) The Department may require a lesser fee, upon completion of all 
reclamation, with the exception of vegetation establishment, per the 
approved Operating Permit.

(6) Closure Orders and Invalidation. A
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