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Assumptions: As a result of the May, 1987 Alaska Supreme Court opinion, the
State’s mining laws will need to be amended to require the payment of a cash 
rent and production royalty. There are currently over 40,000 state mining 
claims end 200 mining operations on state land. Each claim will be assessed a 
rental of <0.50 per acre (<20 per claim) and each operation a minimum royalty 
of <200 or 1% of the net profits, whichever is greater. PNR estimates revenue 
derived from rents and royalty will be <750,000 in FY 90 and increase to 
<800,000 by FY 94. Rental payments should account for <650,000 and the 
royalty payments are estimated to be <100,000 initially.

Program Summary: This expenditure is necessary to complete the additional
work load of collecting rent and royalty payments and maintaining both the 
current mining records system and the state's revenue and billing system.

Positions: A new "Accounting Technician I" position is needed in the
Mining and Administration BRU. This position will maintain accounts in 
the LAS's Revenue end Billing System, audit billing registers, and 
prepare worksheets and reports as necessary to assure proper accounting 
and coding of these funds.

Other Expenditures: A one-time capital appropriation of <240,000 is
necessary to purchase a new computer system in the "Mining Management" 
BRU. This new system will allow the Division of Mining to handle the 
additional workload of rent and royalty payment tracking and lease status 
verification without additional staff.

General fund revenues generated under this proposal wil exceed expenditures in 
every year. During FY 90, a general fund contribution of 1468,000 after all 
expenses is estimated. Beginning in FY 91, general fund contribution of at 
least <700,000 annually are expected after operating oxpenses are deducted.

2 of 3



Agency NATg.RAL, RESOURCES ....
BRU MANAGMENT & ADMINISTRATI

Component Administrative Services

Request For 
New Position r y  of

Revised b«M

# • y

Tkte

\Tssrszsr~
Accounting Technician I

s a n f c a r ^ " ----------

Na. of roatuoiM
X

r-yK:

Ttp» W  Expeadacurp

BtfiU
24^900
11.000

Loci*—
Anchorage

Big. Uail
C G U

EUciija District

Jwulkauoa

The position will receive balance and code 
funds over the counter and by mail for 
payments received for the Division of 
Mining leases and claims. The position 
will determine the proper customer account I 
the Department handles approximately 40,001 
mining leases belonging to 2500 to 3000 
individual customers. The proper coding 
will be impacted by number of properties

owned by payee. The position will do acct 
functions, plus provide customer infor­
mation, auditing billing register to 
to insure proper billing and researching 
address changes.
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Income and Excise Audit Division 
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Fiscal Note Analysis

Legislative action Is necessary to cure a defect m  the s t a ' e ’s 
m ining laws which do not comply with Section 6(1) of the Statehowl Act. 
The central problem - - Alaska's mining leasing system does not require 
the payment of cash rent or royalties.

This legislation Introduces a system of rental and royalty charges 
against those miners with claims on state land. There will be no fiscal 
Impact upon the Department of Revenue. ONR has prepared a fiscal note 
showing the anticipated revenues this proposal will generate.
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April-22, 1988

MEMORANDUM

TO:

FROM: Gretchen Keiser
Legislative Analyst

RE: Taxation of Hardrock Mining Operations
Research Request 88.230

You requested information about local government taxation of hardrock
mining operations nationwide. Specifically, you asked us to address the
following issues:

1) Local government severance tax on hardrock mining operations.

How many states allow political subdivisions to impose a severance 
tax (or its equivalent)? How many states give sole authority to 
impose a severance tax to their local governments?

What are the basic formulas used to calculate the amount of
severance tax? What are the rates imposed by counties or cities?

Is the severance tax imposed on the value of the ore when it is 
severed, or on the ore concentrate? How is "value" established? 
Is value based on gross or net value?

Are mining companies which are subject to severance tax exempt
from other state or local taxes or fees (e.g., property taxes, 
impact taxes, user fees, income taxes, or sales taxes)?

2) Local impact assistance and hardrock mining operations.

How many jurisdictions impose an impact tax in addition to 
severance taxes?
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In jurisdictions imposing an impact tax prior to production, can
the impact tax be deducted from future severance tax payments?

3) What mechanisms, if any, do local governments use to accommodate
fluctuations in the profitability of mining from year to year?

4) What taxes other than severance taxes are levied to assess the
economic rent implicit in hardrock mining?

5) What is the total, cumulative tax burden imposed on hardrock
mining operations in specific jurisdictions in the country?

6) Are there provisions which allow the mining industry to deduct state 
and local taxes from federal income taxes?

7) What is the Canadian taxation on hardrock mining operations? Does
it differ greatly from taxation in the United States?

In order to address many of your questions, this memorandum first presents 
a general overview of taxes typically imposed on hardrock mining operations 
in the United States. Much of this information summarizes a 1986 American 
Bar Association publication, State and Local Taxation of Natural Resources 
in the Federal System, by Walter Hellerstein. The next section briefly 
discusses Alaska's current taxation of mineral operations. We contacted 
several national organizations and obtained general information regarding 
local taxation of mining operations but were unable tp locate a detailed 
compilation of local government taxation nationwide.1 We subsequently 
contacted state associations of counties in several western states in order 
to obtain more information about local taxation of mines and assistance to 
communities affected by mining operations. This information is summarized 
in the third section of this memorandum. The final section briefly 
discusses Canadian taxation of hardrock mining operations.

^Organizations contacted include: National Conference of State
Legislatures, Council of State Governments, American Mining Congress, U.S. 
Bureau of Mines, National Association of Tax Administrators, Rocky Mountain 
Mineral Law Foundation, U.S. Bureau of the Census, U.S. Advisory Commission 
on Intergovernmental Relations, National Municipal League, and the National 
Association of Counties.
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TAXATION OF HARDROCK MINING IN THE U.S.: AN OVERVIEW

Generally, taxes levied on hardrock mining companies engaged in the 
extraction of metal minerals fall into one of three categories: property
taxes, production (severance) taxps, and other nonspecific taxes (e.g., 
corporate income or sales taxes). Host states take a broad approach to 
the taxation of metal mining and currently impose a combination of the 
various taxes.

Prcf. Tax. The oldest form of (mineral) taxation in the U.S. is the
property tax. The tax was the basic source of revenue for both state and
local governments until the late 1800s when states gradually developed 
other sources of revenue, leaving the taxation of mineral property largely 
to local governments. There are two notable exceptions to this generaliza- 
tion--Cailfornia and Pennsylvania--which continue to collect the bulk of 
their mineral tax revenues under a state property tax system.

In most states, a producing mining property is assessed at its fair 
market value which is commonly determined on the basis of the income 
produced by the mine (although additional "comparable sales" and "cost to 
reproduce the property" methods are also employed).3 In contrast, some 
western states base their property tax on a gross or net proceeds valuation 
of mining operations. The valuation of nonproducing mineral property, 
if it is assessed and taxed at all, is often based on the comparable sales 
method since undeveloped mineral properties change hands relatively 
frequently. State agencies in some states provide valuation guidelines for 
local assessors to use on a informal or mandatory basis. However, in 
several western mining states, the value of mining properties is determined 
by a centralized state agency and then reported to county assessors for 
application of local millage rates.

^"Metals" or metalliferous minerals generally refer to the class of 
minerals which includes gold, silver, zinc, lead, etc. Taxation of
metalliferous minerals is commonly treated separate from taxation of energy 
resources such as oil, natural gas, oil shale, and coal.

JYou requested information regarding the formulas employed in various 
tax systems. Attachment A provides pertinent sections of the American Bar 
Association's State and Local Taxation of Natural Resources which specify 
in considerable detail the different methodologies employed for valuation 
of resource properties.

^Colorado, for example, values producing mines at 25 percent of their 
gross proceeds.

5Typically, a state department of revenue or taxation annually 
assesses the value of mining operations in Utah, Wyoming, New Mexico, 
Nevada, Montana, Idaho, and Arizona.
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The determination of property value generally makes property taxes 
difficult and costly to administer. Furthermore, property taxation may 
cause a mine operator to accelerate the resource recovery -in order to 
reduce the aggregate property tax bill over the life of the mine. A 
property tax based on the value of remaining reserves generally c ?ates an 
incentive for rapid exploitation of the resource. The major advantage 
property taxes provide is the generation of revenues as the mine is 
developed and costs of public services are incurred. A property tax is 
also a more stable source of revenue than production or income taxes 
because it is less sensitive to fluctuations in mineral prices and business 
cycles.

Production Taxes. States began to impose special taxes on the production 
of mineral (and other nonrenewable) resources in the late 1800s. Such 
levies are frequently called production or severance taxes, but are also 
labeled as privilege, license, occupation, excise and conservation taxes. 
These taxes have been commonly justified on the basis of 1) the exhaustibil- 
ity of the mineral resources, 2) the natural heritage these resources 
represent, and 3) the extraordinary costs imposed on state and local 
governments. To many, special mining taxes represent compensation for the 
one time extraction which irretrievably deprives the state of its wealth. 
A second argument maintains that the mineral resources constitute the 
natural heritage of the people and, consequently, the state is justified in 
imposing a (higher) tax than on other forms of property. Special mineral 
taxes have also been justified on the basis of the costs imposed on 
governments by the resource extraction activity. The costs identified 
include out-of-pocket expenditures for economic and social infrastructure 
as well as the intangible costs of environmental degradation and boom town 
social problems. In most states that impose production taxes, these are 
levied in addition to property taxes and do not exempt mining companies 
from other taxes by virtue of their payment of severance taxes.

The production, or severance, tax is imposed upon the activity of severing 
the mineral resources, regardless of land or subsurface mineral 
ownership. Thus, severance taxes can be levied on all mineral 
extraction occurring within a state's borders. In 1985, state severance

6In contrast, states also obtain a share of the wealth embodied in 
subsurface minerals they own and lease to mining companies through the 
imposition of royalties.
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tax revenues nationwide totalled $7.5 billion from the following 
resources: oil and jgas (89 percent), coal (8 percent) and other nonfuel
minerals (3 percent).

In 1987, 25 states imposed severance taxes on "hard ore" minerals
(excluding oil, gas and coal).° The taxes are levied on the mine output, 
commonly as a percentage of either, the gross or net value. In some 
cases--particularly with the extraction of minerals of relatively low 
value--taxes are levied as a flat rate per unit of production. Depending 
upon a particular state's production tax, the levy may occur at the mine 
mouth or following initial ore processing. Nevertheless, disputes have 
arisen over the proper measure of value or volume if the tax liability is 
attached at the time of severance when the ore might not be weighed or 
valued until after initial processing.

We did not identify any states which allow local governments to impose a 
severance tax on the extraction of metal minerals. However, pursuant to 
state statute, some counties in Tennessee levy severance taxes on minerals 
such as limestone, sand, gravel and phosphate. The two principal coal- 
producing counties in Maryland (i.e., Allegany and Garrett) are required to 
levy a severance tax on surface-mined coal in lieu of any personal property 
taxes on these mining operations. Similarly, these two counties impose a 
natural gas severance tax. In Virginia, counties and cities are authorized 
to levy severance taxes on coal and natural gas extraction activities, not 
to exceed one percent of the gross receipts from the sale of coal or 
natural gas severed. Most coal-producing counties in Virginia levy sever­
ance taxes under this provision.

Advantages of production taxes include the simplicity of the tax and the 
ease of administration by a state, particularly in comparison with other 
forms of taxation. Another advantage is the equitable treatment of mines 
producing different qualities of minerals in the case of a tax based on a 
percentage of the value of the mine product. From an industry perspective, 
the disadvantages of a severance tax are that: 1) it is often based on the 
quantity or value of mine production without regard to operating costs or 
profitability; and 2) it can lead to "high grading" or the selective

^Advisory Commission on Intergovernmental Relations, Measuring State 
Fiscal Capacity, 1987 Edition. December 1987 pp. 99 - 101.

^Martha Fabricius, National Conference of State Legislatures, Fiscal 
Affairs Division, personal communication, April 14, 1988.
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"creaming" of high quality deposits. Flat rate severance taxes are cited 
for their tendency to discourage development of higher cost mines and lower 
grade ores. Another deficiency of severance taxes is their failure to 
generate revenues (needed for additional public services) until the mine 
comes into production.

Other Nonspecific Taxes. State and local governments also impose other 
general taxes, such as income and sales taxes, which affect any company-- 
including mine operators--conducting business within the state or local 
jurisdiction. All states except South Dakota, Texas, Washington, and 
Wyoming impose a corporate income tax, with rates ranging from 1 to 12
percent of net income in 1987. Most states tend to follow the rules 
applicable to mineral resource industries under the federal 'income tax. 
With the possible exception of some coal-producing counties in 
Pennsylvania, local government income taxes--in the ten states where they 
occur--are unlikely to generate significant revenues from mining opera­
tions.

Forty-five states (excluding New Hampshire, Delaware, Montana, Oregon and 
Alaska) impose a general sales tax, with a national median rate of five 
percent in 1 9 8 7 . Some states, such as Texas and Washington, have
relatively high rates of 6 and 6.5 percent, respectively, and rely quite 
heavily on general sales tax revenues because they do not have corporate 
income taxes. Counties and municipalities in 31 states also imposed 
general sales taxes in 1987--typically in the one to three percent range. 
Cumulative state-local sales tax rates generally range from four to eight 
percent. The western mining states (Arizona, New Mexico, Colorado, Idaho, 
Mo.,tana, Utah, Wyoming and Nevada) have cumulative state-local sales tax
rates generally in the five to se.-vn percent range, with the exception of 
Montana which has no state or local general sales taxes. In most states, 
corporate activities related to mineral resources are generally not singled 
out for special treatment under state sales taxes.

In addition, mining companies pay federal income taxes. In general, 
payments for state and local taxes are considered costs of doing business 
and are deductible expenditures. Several changes in the tax code under the 
Tax Reform Act of 1986 have affected most industries, including

9Advisory Commission on Intergovernmental Relations, Significant 
Features of Fiscal Federalism 1988 Edition. December 1987, pp. 48 - 53.

100p. cit., pp. 54 - 61.
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mining.^ The repeal of capital gains treatment of income generally 
raises the tax rate on capital, while the repeal of the investment tax 
credit increases, the cost of acquiring capital. These changes which tend 
to increase the tax burden of business are somewhat offset by a reduction 
in the corporate tax rates (i.e., the maximum rate declined from 46 to 34 
percent). The new tax law retained an industry-favored provision which 
allows expensing of mining exploration and development costs which allows 
deduction of the cost in the year incurred.

General Comment!;. Given the diversity of taxes imposed--by type and 
rate--it is difficult to generalize about mineral taxation nationwide. The 
particular set of mineral taxes in each state was developed under unique 
historical, economic and political circumstances. The diversity of taxes 
also prevents an easy state-by-stat& comparison of the cumulative tax 
burden imposed on mining operations. Taxation patterns, to the extent 
they exist, tend to be regional since states often look to their neighbors 
for guidance in establishing taxes. For example, several Rocky Mountain 
states employ a proceeds-based method for valuation under their property 
tax statutes. These states also have the tendency to impose mineral- 
specific production taxes.

Taxes which allow for the deduction of the various costs of operating a 
mine generally accommodate, to some extent, the fluctuations in the 
profitability of the mining operation. To our knowledge, only four states 
(Nevada, Idaho, New Mexico and Utah) employ a net proceeds or net profits 
method in the valuation of taxable mine property. Similarly, only a 
handful of states (Arizona, Idaho, Alaska, Wisconsin and Minnesota) base 
their production taxes on a percentage of net value or net income from 
mineral extraction. In these cases, a higher cost mining operation may pay 
lower taxes than a lower cost operation. Other states which base their 
severance tax on the basis of gross value also accommodate varying profits 
to the extent that the v ^ u e  (or price) of the mineral dictates a mining 
operation's profitability. State corporate income taxes are based on net 
income and therefore generally address the profitability of a mining 
operation.

^U.S. General Accounting Office, Selected Tax Provisions Affecting 
the Hard Minerals and Timber Industries. June 1987, p. 1.

lcWe were unable to locate a national or regional study comparing the 
cumulative tax burden on mining operations.
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Economists refer to the excess of revenues over the costs of mining and 
processing, where costs include a profit sufficient to attract capital to a 
project, as the economic rent. The U.S. Supreme Court decision upholding 
Montana's 30 percent severance tax on coal defined economic rent as the 
difference between the cost of production (including a reasonable profit) 
and the market price of the cral. The federal Windfall Profit Tax was 
enacted by Congress as a means to tax the economic rents accruing to oil 
companies when federal deregulation of oil prices resulted in significant 
price increases. The goal of taxing economic rent without unduly discourag­
ing mining activity may be desirable, but considerable debate exists as how 
to identify such rent. Generally, states employ a production tax as the 
vehicle for taxing economic rent. In cases where mineral activity occurs 
on state lands, a higher royalty can be imposed on higher quality mineral 
deposits and provides another mechanism for capturing economic rent. On 
the other hand, local government property and sales taxes in general do not 
lend themselves to the capture of "excess profits" embodied in th< 
theoretical concept of economic rent. With this overview of mineral 
taxation in the U.S., we now turn to a brief discussion of Alaska's 
taxation of mining operations.

MINERAL TAXATION IN ALASKA

Alaska currently imposes income taxes on mining corporations operat’ng in
the state via the Net Income Tax and the Mining License Tax. The
(Corporate) Net Income Tax is derived from a corporation's feoeral 
taxable income. Income of less than $90,000 is subject to the state's
graduated tax rate to a maximum tax liability of $4,500. If taxable income 
exceeds $90,000, the tax is $4,500 plus 9.4 percent of the taxable income 
over $90,000. The resultant Alaska gross corporate tax is adjusted for 
education and targeted job credits as well as investment tax credit
carryovers to yield the net income tax payable to the state.1"3

13Alaska's special industrial incentive tax credit, enacted in 1984 
and applicable to the first $250 million in qualified investment for the 
mining of minerals, is no longer available. State corporate income tax 
generally follows the federal tax code, and investment tax credits were 
repealed under the Tax Reform Act of 1986.
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In 1982, 54 tax returns from mining operations (with 19 reporting taxable 
income) generated about $21,000 in state income tax revenues. 4 This 
represented one-tenth of one percent of the nonpetroleum corporate income 
tax revenues collected in 1982 ($£1.1 million). In FY 87, total 
nonpetroleum corporate income tax revenues were $20.5 million.

The Mining License Tax is a net income tax which incorporates a graduated 
tax rate schedule up to a maximum liability of $1,000 plus seven perceri\ of 
the taxable income over $100,000. Mining operations are exempt from tr.Ls 
tax for the first three and one-half years after production commences. 
State revenues from the Mining License Tax totalled $259,300 in FY 87 and 
is estimated at $350,000 in FY 88--up due to increased shipments of 
Usibelli coal and use of sand and gravel in North Slope oil fields The tax 
revenues have fluctuated around $300,000 during the last few years, reflect­
ing varying activity levels in the three major mineral categories: sand
and gravel, gold and coal.

In 1982, the state considered the redesign of the tax structure for 
depletabie resources. A Council on Economic Policy--composed of business,
university and government leaders appointed by former Governor lUnmond--
suggested that reasonable rationales for nonrenewable resource taxation in 
Alaska were 1) compensation for the special costs of public services 
incurred by the state and 2) a sharing by the state of the surplus income 
(economic rent) derived from development of Alaska's mineral 
resources.15 The Council concluded that the Mining License Tax appeared 
to be the appropriate form of mineral taxation in Alaska. The conclusion 
was based on findings that an income tax is more reasonable to administer 
than a property tax and does not impose an unreasonable burden on Alaska's 
nascent mineral industry such as a severance tax might. However, the 
Council questioned whether 1) the current level of taxation would generate 
sufficient revenues to cover the special costs incurred in the course of 
mineral resource development and 2) the current rate structure (with a 
maximum of seven percent for net income over $100,000) allows the state to
capture an appropriate share of the excess profits which would occur if
unforeseen bonanzas were discovered.

1 ̂  1982 is the most recent year for which detailed nonpetroleum 
corporate tax revenue data are available from the Alaska Department of 
Revenue.

13State of Alaska Council on Economic Policy, Depletabie Resource 
Taxation. December 1982, 28 pp.
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A 1986 Alaska Attorney General opinion concludes that under current 
statutes, a borough may exercise the powev to levy a severance tax on 
minerals (Attachment B). Under Alaska Statutes, home rule municipalities 
(i.e., Municipality of Anchorage, City and Borough of Juneau, North Slope 
Borough and City and Borough of Sitka) have all legislative powers not 
prohibited by law or charter, while general law municipalities (i.e., 
Bristol Bay Borough, Fairbanks Nort.i Star Borough, Haines Borough, Kenai 
Peninsula Borough, Ketchikan Gateway Borough, Kodiak Island Borough, 
Matanuska-Susitna Borough and Northwest Arctic Borough) have legislative 
powers conferred by law. Alaska Statute 29.35 grants general powers to all 
municipalities, including the power to levy taxes. Under AS 29.45, speci­
fic provisions allow for municipal property taxes and sales taxes (with 
certain limitations), but the statute is silent with regard to severance 
taxes. According to the Attorney General opinion, there is no other 
statute, including the Mining License Tax, which prohibits a municipality 
from levying a severance tax on minerals. In contrast, AS 43.55 levies the 
state severance tax on oil and gas production and prohibits municipalities 
from imposing a production tax on such activities.

LOCAL MINERAL TAXATION AND IMPACT ASSISTANCE IN SELECTED STATES

We contacted the state associations of counties in four western mining 
states (Colorado, Montana, Nevada and Utah) in order to obtain more 
detailed information regarding local taxation of and impact assistance from 
mining operations. The information is summarized below.

Local Mineral Taxation

Colorado. Producing metal mines are assessed at 25 percent of their gross 
proceeds for the preceding year. Nonproducing mineral property is valued 
the same way as nonmining property, but in practice, many local assessors 
follow the Colorado Department of Local Affairs' guidelines that recommend 
a minimum assessment of $100/acre when usable market or income data are 
unavailable. Mining companies often appeal property assessments to the 
State Board of Appeals. State statute requires that counties impose a 
uniform millage rate on all taxable properties, and the millage rates 
imposed vary considerably across the state. Finally, Colorado allows 
mining companies a credit against their mineral severance tax (up to 50 per­
cent of their liability) for all property taxes paid on producing mines.
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According to Bill Grannell of Colorado Counties, Inc., most local revenues 
from mining operations comes from a sharing of the State Metallic Mineral 
Severance Tax. A tax rate of 2.25 percent is imposed on the gross income 
from mining, with an exemption for the first $11 million of gross income. 
In 1987, counties received about $20 million in shared state severance tax 
revenues (out of a total of about $60 million) under a three-tiered alloca­
tion system which also disburses revenues to public schools and to a 
statewide trust fund.

Montana. The Department of Revenue, acting under statutory guidelines, 
assesses producing mines at three percent of their gross proceeds and then 
certifies these values to county assessors for inclusion in their tax 
rolls. The mineral content of nonproducing mines is excluded from the 
property tax base. State statute requires uniform mill levies on all 
taxable property. According to Gordon Morris of the Montana Association of 
Counties, there is no sharing of state severance of mineral severance tax 
revenues with local governments. On average, Montana counties are reliant 
on property taxes for roughly 95 percent of their revenues.

Nevada. Producing mines are taxed on the basis of their net proceeds, as 
determined by the Department of Taxation under detailed statutory guide­
lines. In addition, all patented mines and mining claims are subject to a 
minimum tax of $500 (which is usually the actual assessment), unless $100 
in development work has been recently performed. After certifying the 
valuation, the state sends notices to the mining companies, which then have 
30 days to make payments to the counties.

Nevada statutes impose a limitation of $3.64 per $1000 value on county 
property tax rates; currently no county is at that level of taxation. The 
state also places property and sales tax revenue base caps on local govern­
ment and allows for annual adjustments for increases in the Consumer Price 
Index and new construction. As of July 1, 1987, the state removed mining 
tax revenues from under the caps which, in effect, allow counties to 
increase other property and sales taxes and collect significantly more 
revenue. According to Laurie Schlecker of the Nevada Association of 
Counties, mining operations have carried a large share of the local tax 
burden in the past and this change could shift more of the burden to others 
in the counties. Nevada does not impose a severance tax on mineral extrac­
tion.
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Utah. The State Tax Commission assesses metal mines and mining at
SlO/acre plus an amount equal to twice the average net annual proceeds for 
the preceding three years (or since the mine opened if less than three
years). The state not only assesses mineral properties, but also limits 
millage rates at the local level. According to Mark Walsh, legislation for 
more localized control of the taxing of mineral properties is proposed 
almost every year and defeated under strong industry opposition.

Utah imposes a mining occupation tax on those engaged in the business of 
mining metal minerals in the state. A one percent tax is imposed on the 
gross value of the metals mined. The Utah Constitution disallow state
imposition of a tax which is then shared with local governments. Thus,
Utah counties do not receive a share of the mining occupation tax revenues.

Local Impact Assistance

In the four states contacted, local governments have various avenues for 
assistance in meeting the initial public service and infrastructure needs 
which may arise from the development of a new mine within their boundary. 
With respect to one of your questions, we did not identify any county that 
imposed an impact fee or tax, per se. Colorado statutes allow for 1)
prepayment of local property taxes for use in capital improvements (e.g., 
roads, water, sewer, and schools), 2) a credit on corporate income tax 
equal to the value of local impact assistance contributions (of property or 
payments for public facilities) made prior to commencement of new or 
expanded mining operations, and 3) a sharing of state severance tax 
revenues with impacted counties.

Montana established a Hard-Rock Mining Impact program in 1981 
to..."provide a system to assist local government units in meeting the
initial financial impact of large-scale mineral development." Under the 
system, a mineral developer must submit to affected counties and a state 
Hard-Rock Mining Impact Board a plan which describes the economic impact 
their development will have on local government units. The mineral
developer and the affected local governments shall assure that the plan 
specifies 1) the development timetable and population impacts, 2) the 
increased local government capital and operating costs as a result of the 
development, and 3) the financial and other assistance provided by the 
developer to meet the increased need for local services. Furthermore, the 
developer shall commit to pay all of the increased local capital and
operating cost attributable to the mineral development through property tax 
prepayments, special educational impact bonds, or other funds.
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The state Hard-Rock Mining Impact Board generally acts as the referee if
objections or disputes arise between local governments and mineral 
developers. In addition, the board may award grants and loans from the 
hard-rock mining impact trust account to local governments affected by the 
permanent cessation of a mining operation or at least a 50 percent reduc­
tion in the full-time equivalent workforce. The funds are designed to pay 
for outstanding capital bonds, decrease unusually high property tax mill
levies cause by the cessation or reduction, promote diversification of the 
economic base, or attract new industry to the affected area.

Two counties in Nevada require mineral developers to obtain a special use 
permit through their normal planning process. The developer can be 
required to build roads, water or sewer systems, schools, etc. According 
to Laurie Schlecker of the Nevada Association of Counties, impact assist­
ance is not a major issue in Nevada because mining companies are generally 
cognizant of the impacts their operations may cause. Nevertheless, the 
Association is encouraging other Nevada counties to institute a special use 
permit process.

In Utah, impact assistance is generally negotiated between local govern­
ments and developers. According to Mark Walsh of the Utah Association of
Counties, the usual avenue for assistance is through prepayment of
property taxes by the developer.

MINERAL TAXATION IN CANADA

We contacted the British Columbia Ministry of Energy, Mines and Petroleum 
in order to address yqjjr question regarding the general nature of mineral 
taxation in Canada.16 Canadian mining companies are subject to the 
federal Corporate Income Tax, which is a net income based tax with an 
effective rate of 27 percent. Mining companies are also subject to 
provincial corporate income taxes which are structured similarly to the 
federal income tax. The British Columbia corporate tax rate currently 
stands at 14 percent--reduced from 16 percent two years ago--and tends to 
be at the higher end of a fairly narrow range of corporate tax rates 
imposed by the various Canadian provinces.

1 fi
10Douglas Wren and Dwayne Anderson, Minerals Policy and Evaluation 

Division, B.C. Ministry of Energy, Mines and Petroleum, personal 
communications, April 19, 1988.



Representative
April 22, 1988
Page 14

The provinces also impose a Mineral Resource Tax, which is a profits-based 
tax calculated on a mine-by-mine basis (i.e., generally similar to some 
states' net proceeds taxes which are b'ised on individual min.ing opera­
tions). The rates imposed under mineral resource taxes vary from about 5 
percent (Quebec) to about 20 percent (Ontario), with B.C. currently at 15 
percent (recently reduced from 17 percent).

Local governments in Canada impose property taxes on mining operations 
occurring within their jurisdiction. The provinces generally place 
limitations on local property taxation powers and require uniform levies-- 
as is common in the U.S., British Columbia has instituted a new mining 
property tax assessment system effective in the next tax year. In response 
to difficulties with, and repeated court challenges to, market-based local 
assessments, the province is developing mandatory standards of valuation 
based on the cost of mines less depreciation. Provincial assessors will 
value mining properties and the assessment will be reported to the local 
governments for application of their mi 11 age rates. Cities in British 
Columbia also impose business license taxes, but the province levies the 
sole sales tax of six percent.

Provincial statutes in B.C. do not provide for any impact assistance for 
municipalities affected by mining operations. Canadian communities can 
extend boundaries to include nearby mines in order to generate additional 
property tax revenues for needed services, provided they meet certain 
criteria and follow provincial procedures--not unlike the boundary 
extension provisions in Alaska statutes. Generally, however, cities and 
mining companies negotiate arrangements to meet the need for public 
services caused by a particular mine. Impact assistance offered by mining 
companies are apparently not deductible or credited against provincial 
taxes impose on mining operations.

* * *

Please contact me if I can answer any questions or be of further 
assistance.

Attachments
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The state Hard-Rock Mining Impact Board generally acts as the referee if
objections or disputes arise between local governments and mineral 
developers. In addition, the board may award grants and loans from the 
hard rock mining impact trust account to local governments affected by the 
permanent cessation of a mining operation or at least a 50 percent reduc­
tion in the full-time equivalent workforce. The funds are designed to pay 
for outstanding capital bonds, decrease unusually high property tax mill
levies cause by the cessation or reduction, promote diversification of the 
economic base, or attract new industry to the affected area.

Two counties in Nevada require mineral developers to obtain a special use 
permit through their normal planning process. The developer can be 
required to build roads, water or sewer systems, schools, etc. According 
to Laurie Schlecker of the Nevada Association of Countie':, impact assist­
ance is not a major issue in Nevada because mining companies are generally 
cognizant of the impacts their operations may cause. Nevertheless, the 
Association is encouraging other Nevada counties to institute a special use 
permit process.

In Utah, impact assistance is generally negotiated between local govern­
ments and developers. According to Mark Walsh of the Utah Association of
Counties, the usual avenue for assistance is through prepayment of
property taxes by the developer.

MINERAL TAXATION IN CANADA

We contacted the British Columbia Ministry of Energy, Mines and Petroleum 
in order to address ymir question regarding the general nature of mineral 
taxation in Canada. Canadian mining companies are subject to the 
federal Corporate Income Tax, which is a net income based tax with an 
effective rate of 27 percent. Mining companies are also subject to 
provincial corporate income taxes which are structured similarly to the 
federal income tax. The British Columbia corporate tax rate currently 
stands at 14 percent--reduced from 15 percent two years ago--and tends to 
be at the higher end of a fairly narrow range of corporate tax rates 
imposed by the various Canadian provinces.

16Douglas Wren and Dwayne Anderson, Minerals Policy and Evaluation 
Division, B.C. Ministry of Energy, Mines and Petroleum, personal 
communications, April 19, 1988.
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IN M  A l l  ANI»I» A Al I X X M lH N u t N A M'MAI HI n* >1 Hi Is

titular lunwliv11*111% of resources in ilii* chapter m il lv  dhoti Hive lailict (li.m 
systematic." The iIikIhimk «»l l l u v  |N»rcniially intrusive Jc i.n l ' .it lint immure, 
however, it not .1 J i 'v a c  l«»i ik’n.-m.i: lim n aln^c'thcr ll.m  particular states 
and localities l . i i  |Miiiciil.ii ii.Hiif.il rev mil o  it .111 iittecial p.Hl n| whal ilti> 
Umk it aUmt T o  deal with lln% mass %•! tlei.nl, lin t k*»k iitc In.let .in Ap|viulix. 
at Jc s tn lv d  in  ilie liiiroclmlioii. ili.it summari.vs current I,in and practice on 
a s ta lch ys i.iic  l».i>it

I. The Ad Valorem Properly Tax

Inasmuch .it the existing Ir.miewotk ol stale .m J lot.ll lax limit ol it.itiit.il 
resources w.it >h.i|vd in itii|X>llauf r«*s|vtlx hy tin* Jillitu llies ol laxnm them 
under the tr.tJilim i.il .tj valorem p io jv ilv  tax, our Jitciittio ii m il Ivr^iit uith 
that levy, h n c , however. it is essential loh .ivc tmue l.iniili.niiv m tli the nature 
a n J operation id the a J  valmem pio jxriy tax.

A . The (intend Nature and t )/viaiu*n «*/ ihc A J  Wdmem /’iu jv in  Tax

A t  ohterveil in the prctcJini* chaplet, the ail valorem property tax - the tax 
on property aecorJiu^ to n> value was toi many yeart the piimary source ol 
revenue (or ttatc an J local uuvcrnmcniv As the movement lowafil separation 
ol tiate a n J Kna l source* ol revenue ttxik hold, the tl.ilet cu.iJiially fc J iu c J 
their (itc.il Jc |v n Jcn cc  on the p iojvrty tax leaving it largely. anJ. in some 
cu>*.*5. entirely to local I’livrrniucnis The pruperty tax toJay it the comerttmic 
ot local Imance a n J ranks tecoiul only to the Ic Jc ia i (vrsoii.d income fax at a 
producer id fevenuct in ihc Untied Slates.*

In  ruJmienrary outline, the Am ciii.iii a J  calorein pio|ieily tax system o|vr.tit*s 
in ihc followiur: manner I he taxinc unit (the county, the >< lioul district. the 
muiucipaliiy. e tc .) establishes itt huJi:ei.uv le.juiiemeutt I he amount e%* 
lahhthcJ (less any icvcuuct liom v h ik o o ll ie i than the piopcity tax) Jeie iin iliet 
the rcvcniiet that 111110 k* raised hy the property tax I he leceuuet .tie raised 
hy levying a (ax at the jpprnpuatc lax rate or | v ie  enlace ol the attettcd value 
ol taxable pn»|vrty in the taxing unit. 1 he assessed value may l v  the lair market 
value ol the property or it may l v  a tfaiuioiy 01 ciitttim.uv pi n enrage ot the 
lair market value at which property it valued lot tax puipotct I he pcicc’M.it:i' 
or (ax rale applied to ihi> value it Kcticially expressed m leniit of Joll.ux and 
teiil> |vr ihout.inJ dnllart ol assessed i.ilue and it coiniiioiih % ailed .1 "milla^e 
lale "T h e  mdl.i^e rale it determined b\ dm ,line ihc hudeel iie i.lt 10  l v  satisfied 
ihrmieh ad valoieut t.ualimi hy the total attested value m the lasim* mill I Inn 
to lu i i J  a one 1111II1011 ,k>ll.u ImJpel m a p ifis lu  lion m tli $lv\> million ol attested 
value the tax rate would l v  one penem 01 ten unlit 

The xfattmy; |*oint lor dctcrminim; (lie attested value ol ruon piojvtty is (lie
l.ur market value id the piopcrty. which is typically del mid .0  "the value at

M'uti llu r»u|*l*i4i I1M11I n «wiuv •In. Ii .nt lit.>i..l w |'ii ut It •' il.». m ir m l li i| i» i

HUM* Nt M IN  A?4 . n x  M l l l l t  I AS N M l H At HI nH'Hi W

vx hit h property wmd.l. halite hands Iviween a willing hutrr and a wdlmx xllcr. 
neither Ivin** under any compulsion to buy or lo  sell and k ith  has tin; leajMiaMr 
knowledge ol relet.uil fat it "* Theic ate thcee accepted mclh.xh for .metuiminc 
l.ur inaiket value I he "computable sales" ut "m a lle i data" in r ik v l dvtctmmo 
fair market value hy iclcieiicr to receiif %.de> id the property itx ll aiwloi it* 
let eni sales ol compal.dde pio|vttie> I lie "cost" m cilio J deietmiuet fan mallet 
value hy letcieiwe to the ciiltciK c«*t| td repmdiitme the ptoyvnc leu  depie 
c 1.1111111 liout physic d tli'leiiuiation and liiuclioti.il and economic i* In .|< h«kc 
alt I it mi*l 1 lat toted historical cost and leplaccment out ate sometime* en ipkncJ * 
I he "incom e" method Jctcim iuct fan maikei calm* be c.ipiiahnue the ifHome 
ptikliKcd by the property, i c  . by uaiidalm*; the itiiotiie pitxltned by the 
properly* m m  a coric'poiuliiii: value fm the underbuy property ptoJcxin>( the 
income

The assessment ftiiicnoli is generally astieneJ to the county m cv it ii; idtKci 
Alter Jeicrn iin iiie  the a»o><J values ol ptopeiiics within the ctmiily. the counts 
assessor te n  dies these values (o other taxing units 111 which the properties arc 
located Not all pto|vrtv is locally assesscJ. Iiowcict In  most states, a state­
wide Ixxly has assiiincd the lutid ion ol asxssiti»; certain >peculi:cd property 
U tility  properly- c . ratltisiJ. telephone. a n J psiwer company property - is 
usually assessed on a ce tilu lu c J basis N atou l tesoutce property i> sometimes 
centrally assessed, and. wliete this occurs. a Jis ltlic lion  must l< Jrawn between 
the u iiJc ilyu iii tesoufce Iwlncli may l v  assesscJ hy the state) an J the pfopeny 
employed to piixlucc the reviurcc (which is likely to be assessed I.*, ally) Die 
stale assess* 11 will ceinly the assessed value ol ccn tu lh  acxsscJ property to the 
liK.il l.ixilty: unit, im iili .0  the counts assessor ccffilics the loxalh .Hn’v e J  pn-p 
efts to t.ixmi* units Iviue wiilun the county

Ik  iutilinn N.iimal Kesntitces lake t hfvi I'io /vO  (.*1 \A \ ul»icm las 
I'mlxili'S Ihc .V a l l t h  V .Jill*

As explained III I  li.ipter 1. the niclhixkdocical coliltoscfsy osri the question 
ishellu't natural resources should k* licalvd like oilier pfojvns lot ad valntem 
tax purposes was a c tiiu .il lacl.ir in the Jcsclopuicitl 111 miiiic stales . t a sepata'e 
(venue lor laxm*: mhIi tewmices In  other states. Iiowetcr. %ip|x*nenis »d s|Vci.il 
r.ixini* tneasiirvs lot uaiur.il resources ptec.ulvd In these states, the a J  caloiriii 
tax 111 its ii.idiliou.il lofm continued to apply to natut.il rcsoiine pn-ivtty as it 
did m stales whose s|vcial ptovnioiis tot lasim: mkIi pn*|vity wctc selectnc in 
lliv il mu .n l l ot these lc*.i«ons. the li.klilioii.il .wl y.dotctn pio|Vity u s  plas* a 
sn>iuluaiil tide in the* vxisimu liainewoik ol state and local taxation ot luiural 
res* Hirces

I  lie criiria l piohlciu ili the ad sal.uem taxation «.| ii.ifuul le sm ico  1(1 ju 
riv ln lions ili.it neat siwli rcs.Mitces like other pto|vtty is the dcuiiiiiiijifc-n .4 
I a n  m.iiket value U t ihc tliu-c C 'taMolud iiictlnxh lot deteimuunc tu t uuikci 
y.due lot pto|Vliy lax put|x>H*s. the iiuoiue meth«»l o cetieialh lo .sjm .cd  a* 
the most appiopiiate loi pitsliume natui.d irsm u v  p io|vii\  ' a tciin uvvl 
bioadly III this disc IISSIOII lo Je n  td v  pi.'petty Ifoiii who h coililliefc tally
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nilicant quantities of a resource arc hem*: piodmcd * Sales o l producing 
natural io o u k c  properly Jo  ii«i( ofdm .iiily n u ii i  w ith sufficient iicqucncy 
to support a market Ja la  approach m  valuation. A i i J  when iliev do, (lie 
J ’lfcicnces between i i i J iv iJ u j I p m p r ilio  are so m arled i !m ( tin- vile nl mtc 
w im lj rarely qualify as a reliable indicator nl die value nl anntliei i.e., ir 
w m ilJ not l»c a “ comparable talc '* Av a practical mailer, llien, llie  nnutu.il 
r  Ju cm g  natural resource property that changed hand* in an a iruV lcng ih  

-nsaction w ou lJ he (lie sole candidate Inr application nl’ the market J j i a  
approach. In  lact, d ie market J j l a  approach is sclJoiit employed in  value 
producing natural resource property 

The cost approach has even leva rclevarne lo die valu jiion >•! pioJiicmg 
naiuul resource pmpcny. koi the moil pari, such piopeicy it not rcpioJuciblc. 
(hut eliminating the |iosaihiliiy of a repioJuc I ion-cost b.iscJ valuaiioii. W illi 
respect to timber, the principal renewable n.iliiral resource of interest here, a 
cm thascJ approach cou lJ in principle l>e nlilizeJ by reference to die im i of 
sccJImgs. fertilncr, forest management. etc.. aJiuvfcJ for (he timing of die 
expenditure. T lie cut! incline! hat not. however. enjnycJ any c’uitency in the 
valuation nl tmil*cr rcsoufco, perhaps kcaiise  miJ i resources nnialh have no 
original cost, (Kiliaps k cam c the gestation period for growing menliaiilable 
(iinlscr m iroJuccs overwhelming uncertainty into die cleterniinatioii nt cost, 
pedups because we are simply unaccmtoiiieJ to dunking about the cox of 
producing a natural resource.**

Tlie income method thu» remain* the only practicable approach u aunt cases 
for determining the (air market value nl producing natural resource property. 
T lie  income method attempt* to determine the fair market value nl pioperty by 
reference to the income produceJ by that property T lie relationship ktw ecn 
income and value may he cxptcvscJ in Icfiit* ol a rate, calle I the capiialitalioti 
rate, that represent* the percentage i*f the property's value (bar one woulJ expect 
to receive a* annual income from the property. The relationship k-iuccn in 
come, capitalization rate, and value in it* simplex form may he cxpicstcd al­
gebraically as

wheie 1 1* the income pnxJiki-J by die piuj«eri\, r it die capitalization i.ite, and 
V  it the value ol the propcily Thus il a piopcriv gcneiafe* $IO,l\V> ui annual 
income, and if one w oulJ cx|k.-cI to receive ten percent of the value ol dot jy|*c 
ol properly in annual income, die value of die pro|'eriy determined by the 
income method woulJ he JICW.lXX).

n»c |«.4 ’rni «a vtlume ntti.nl ircnu r |*«. v̂u* Mill It  omi.lot.l KC.w
In «uy cv#ill■ jltr*lr tflhl. *l»r |t» uImI |s.a-lr«n« .»%w% uir.l »nli stair ami U  jI l.uikMi 

«J tin.Ivi irkailcrs will I t  *lltritf.| M|4Uirlt lvl..w, ur  j-j. M. J|. «nli ilir rifiin.c .ImuHkSi 
•fiiol«>l ljinrl| «l iwv.irnr*jMr i u i i .m I irk«.i«r<

!J*^> . 4IA),W
r (0  10)

In establishing die capitalization late. one uuol consider among %*diei ilnngt 
die character ol die income .uni p m jv iii in •pietisms lot example. if die 
piopciiy it a wasting asset (like a building oi a mine) and il the income stream 
to tv  capitaliicd has not already k e n  reJuved in  pfovvJc lot recapture *4 die 
owner’s original investment in the asset, the capitalization tate most take account 
ol this fad. In such a case, the capitalization talc would celled not t>nh the 
percentage return that otic woulJ expect to earn on an ilisrtliiient ol that nature 
bill, mi addition. a percentage return which, when multiplied hv the cxpccieJ 
lilc of the asset, w oulJ restore to die owiici hn original msexmeni in die aaxi 

The valuation ol a nourcnewahlc natural fesourtr pn*|<fiv it a s|«cctal case 
olrhe generic problem of valuing a watting asset In lrt77. Henry I >avi» I Im kolJ. 
a lliitish milling engineer. ..aJicsteJ that special problem m lut pioncclilig 
volume. Ifu' f:iigiiu*cr*t Valuing Asuituui ** hmplnvmgan iiicome baxd aj |*nckh. 
Koskold dcvelopeJ a classic a n J c-ndunng I-a mu la foi die deiermuiait.m »*f live 
lair market value ol mineral property I he method cm kclied in the formula 
involves the cX iiiiJim n  o* the liitutc income fiom the mine, the probable lilc 
of die mine, tlie rate at which the mine’s future income sIi>hjIJ fsc rc Jocc J ro 
present value (the "JisCouiil“  of ‘’r i t l "  rale), and die fate of interest m  which 
a portion of the mine's income it accumulating iri a lu n J earmarked lot resto­
ration of the owner <• original investment lthe "sinking tun J ' o i "wile * rate)
I I,c- I loskold form H may he expressed algc'braualh as

v.-
K" i • r

wlicic V,. is the present value of the mine. A  is the average annu i! net unoriic 
from the nunc, r it lire "vile”  rate earned hv capital accumulating m  the unking 
fund, r‘ i» the " in k ”  rate reflecting the yield that the nunc %»wncr ecpedt »*n 
lu> investment, n  it the numlvr ol ycait the iiiine will Iv  pncJudrve. and K u 
ir r I ) . 1' In  I'fft.!, more than a century alter die initial p«dIk jiio tt ol Ilotk.dd » 
hiignicYi'v V’cduirig Avusi.inr. the Minnesota hupieme i ’suut declared that "in  
die absence ol comparable- wiles, d ir so called i loskold formula lor iiianv scars
11.vs k-ctt ulllued to arnve at in.iikei value in assessing pio|w(iv which i> l<ing 
mined."v Thai xateiiieni, il read lo  embrace die variations oil and mtAhtnjiioiu 
ol die Ilo 'kold loinml.i dial have Iven  developed over die |soi IvV vears.* 
would acviir.itch desd ilv  die approach lo  valuation ol producing natural le

l|>. I-hI.i.w .IliaMlltll.l O'll Jlljlolt
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vnuiic pm jKiiy ill many .*1 die |uiiMliiiii>ii> ili.it attempt !•» dvivfiniiif It* lair 
uiaikci value lor pmpeiiy t .u  pur|x*H'*

T l i c  I IunVi'LI ItK iiiu l.i a m i u> p ro g e n y '* ’  Ii>iii* ifiM H 'tl .in  .m r.i i*i o b je c t iv i ty  

. i i ih k k I  i l i e  v lr ic f in m .ilI*hi nt • lie* l.m  m a rk e t v a lu e  o f  li.ftttir.il r e v o i .u e  p ro p e rty  

In d e e d . ( lie  l lu v k o ld  .in .I n t l ic i  (••iiiu iI.i !•.• n l  a p p iu a i l ic *  in  tin- vm Iii.iim il o l  

iu i i ic i .i l  |»f**|*%*il v lli* il >rl> m i so m e  It *iin n l lilt n in e  c a p ita liz a t io n  it i  ttc*cf ii iin e  

l l i  l.tiv m arket v a lu e  a i r  u t le n  d e u o in u i. iu d  l l ie  'V l c i t l i f K , "  * V iu :i iie e ili* ^ ."  «*v 

" a n a ly t ic "  a p p ro a c h  In  v a l u . i l i t i i . "  . t d jc i l iv e s  u v  t e n d  In avW Ki.Uc vviili i.'i^n  

.u itl p re c is io n . ( l i e  w i J o p r c a d  i w  n l m k Ii lo ru m l.iv . >aiu  lin n e t I by ju d ic ia l 

tlet iv in iiv,11 h i.iv a ltn  lia v c  c o i iin lm tc s l It* iln v  im p re w io n . A  t In te l e it .1111111.ilm u  

n l l l i e  in ulcil\in>* c o m p o n e n t*  a iu l  p r .n l iv .i l  a p p lic a t io n  n l I lie  I I n v ln I J  a it J  
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There arc (nur cweniial cninpunentt nl (lie I l iu k n IJ  formula ilie inmc't 
economically pr< due rive Me, n* average annual net mcuine, the “ rick" rate lt«r 
discount in}* ilie nunc* lumtc income in proem  value, and die "v ile ”  rale Ini 
Jeiermminj: die inieieti rariteJ by die Miikuu: fund . ’ Tlie m ine* productive 
lile i* determined by Jivulm ^ its lu ial etiuiiaied receive* by m  am u ipa ie J annual 
rale nl proJuciiun. Ik*e.iu>c neither die receives nor die prnJucimii iaie can l»c 
ascertained with iiiailieiuaiical ceilauny. die t|uoticin nt die tun puxiueiivc 
lile— may be vulnerable in  error un two count* The |xi>\«biluy «»l ermr increase* 
luriher when one adempit in  ileleiiiiuie a unite'* liilure annual uei iiunine. 
w linh  represent* die tlilleielicc I'clwccri llie  Ulussincniile lin indie unite*output 
and die cost ul prnslm int* dial uiilpul. I nline k*oss income will depend on die 
price that die resource will |*eiicfally luiuiiiainl in die marker at well at die 
t|ii.uii il y and tpialiiv ul die p.iri ic nl.tr mil pul prntlm cJ by (he iiime lixlim.ifcs 
nl each nl lltese eleiueiilt n likely to vary* considerably aillcni! commodity.malyst* 
and mining engineers Moreover, etimiaie.t nl die luinre costs nl pii*slucin>; die 
nuipui dcjwiul mi a piedicimn nl die luinre cuti> nl l.tUir and et|iiipnieu( in die 
extraction and pri*csMn>; nl uuner.il re ten e t under economic and ^culu^K.il 
Condition* dial may l»c only thinly pciieivetl The "risk" anti "sale" rates are 
no lo t  allecievl by iutleineiii.il cniitidcruimnt di.m are die estimates nl a milting 
properly'* luinre lile and untune They df|«eiid. alter all, un a lorev.iti nl luiuie 
inflation. in ie io i rale*, and die ink  nl paiiiciilui mining venuuet. die accuraie 
prognosis ul w hnli consistently elides even die Hint! knowledgeable ubterverv 

Il it noi pul die iiimaiMt.illy vlH'ctil.uive thar.nler ul die iiiinmj’ untune 
c.ipilali.Mlmn l«trmulat dial raitet tpievimiit alsmt die reliabhiy nl die valuation* 
iliey produce It it also dial uiiiiu i dille ie inet m die oiim .itc* ol any one til 
d ir cnmpniieiilt (nr siikniupuiiciifs) ni die loriuula can create di.uii.ttic van 
atiuni in ihetle le iiilinaliu iiu l die lair maikei value ul die propciiy lo t example. 
tup|H»c a mine produce* I lV> m illiun ptnuidt nl »»re per year, at a m>i ul $0 In 
jH-r |HiunJ and a price ul SO.HO per pound. iheteby Kcncr.it me auiiu.it tfto.**
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income *4 $40 iiullmn and annual m i iiicuine «*l H  million *4 Atsuiiniitf a 
twenty year file lor the mine and * 'Vile** talc n l six percent. imrrasiiiK (he 
"r itk "  rale Imm six in cikIiI pcrcrui will reduce die lair marker value %4 (he 
prnpcrrv under the I Imknld loriiiul i Imm H*> iiiiIImui in  M r  I utilhoit, a 
change ul nuue than tvcetily live ivrceiit liicieatiii|{ die **ink ‘ t.»ie |iot «hvc 
iv rccm  I ruin einhr to tunc pert cur will teducc the pr.*|vrt\'» lau niatkei value 
under (he HoAold loriuula liom M ?  ( nulliuii in  kM  I tiidlmn. >iill a chance 
ul tteadv len peicciil llicieamii; the rate Ituiu l«mt it* >u |*cicetit undet
the tame atiunipiinm (and an aiMiined "ritk”  rate ul len |v ite n h  pr««dikct a k u i 
a live |*ciceni change in die lair marker lalue ul the p iu jvitt And t.u tu i*  the 
pro|H’( l i ' t  prtxIiKltve lile (rum three to live \c.u>, Imnt lidccn it* iweuic lean , 
and Imm Imty five in liliy  year* under a len |H;(ceul tingle rare capirali.’Jlio it 
furmula produce* ropcccvc increax* in die pr*i|>eri>'> lair market ca'ae from 
kV V million r u S lV  1 nulliun ((lurry-Imir peicetu). inmi 5 4  niilln*o i«» S l4  I 
million (eleven percent), a n J Imm S W  S nullum to S W  7 nullum tunc half 
jvrcen t). W hen ihe>e varudon* are ctmudered in I ikIi i  ru*t *mlv t4 (heir cu* 
iniil.iltve iinpacl hut aim the uncertainly vurrmmJmK die connate* *4 the un 
derlyim* figure*, the titarum lor error in the Jctcrium aium  uf the fair maikcl 
value nl any pjiticular properly hecniric* apparcitr

I Vcpue the pmhleui* inheieni in the itivome approach lo derermirun^ (he 
lair m.iiket value ul p n Ju tiliK  nanual rewmtce pru|*eri>. dm n  die picvaihni; 
merhntl lit nuni *>l die pin*thcli*»tii dial >eck lo anertaiii that value lor property 
tjx  putpoNc* In  Arizona, which lu> Ivcrt the nation'* Icadm*; pt*«Jikcr«4 copf<r 
Mtice l'> h V ' the u>e ul I InvkulJ and miiiiI.ii loriuula* lot deiciitiiiun*: die fan 
marker value *4 the stale'* vup|*ci nunc* t* a wcll-cntteiwhed tr.klituui In  the 
early twentieth century, the state citduicd a bitter and pit>iracied omccle 
typical ol those ex|H;rieiKed by oilier Western state*- over die appropriate 
approach lo taxiiiy* Us mineral resource* I'mpoitctii* *4 die od caloiem jppr.ckh 
prev.ulcJ, and. as a result, die mutiitt: induury in rlie stare liav been *ub|cvi it* 
the general .ul valorem pm|vrry lax ever Mine Ari;**na achieved siaieh.cvl ut 
I ' l l i . 1** by N12, the Ao'tu i.i Supreme 1‘ouit had jh ii in  impnniaiur i ip i t  die 
nivuliic* m cdioJ *4 valninj* mineral iuicievi>

ilie dial sihiii us Itsinc the value >4 die mint us «|ih'«i *.mi r.-ll.***ed il»r usual 
and vnilsv I rule ol cMiiiiaimc llie § i.4-.»l Ic cl.u* ie*riiue i.» U  icvnvej Hi ll* 
die s4e pie«-.iiual'h cnHlatlicd in llie uili.e. .leducline dielrli.cii the pi.-tallc 
cs*v| .4 cstlacli.Mi iv,Iiislioli. and vcllmi; the p .s U  l .4 die ,4s* m« I.sJuh ihsiv us 
all las lots «4 »ssc|. .si wl n dm my; ills* slaicittso. whnh •oil.l l«e I t.c net nine 
ol die pncjiwi. lo Us pieseiu s*onh. hated up n  susli net sal.a jiU  llis len«,di 
nl IIIIIC II wuukJ pl.4ij|>h lake In pi. cjosf II II is culm  Jed as ll Uiusl l*e. llial 
dm l.wiuiila is die piu|vi «4ie to Iv  used in .Irirmuniiii: ihc asiual ca Ji vjIik 
(ol Ijv.iiimii »4 a pn Jih iue mine at any pain.ulai lime 1

I he souil'v coinuiiliiieiil lo  (hew; pun* i| lw  h.s noi w.uis'sl in die s .m iv  ol die
viiMium li.ill cent lily ol lilicalinit uvei i lu iii *'

l l iv v a s i wiili wills h lln basic puns ipls v . I valu uion mas U  o iis'sl s uuw l
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obscure (he difficulties ili.it have |<cii encountered in their implementation 
The Arizona la ie i ate illir»»ativc. In one instance. font "expend we J  milling 
j n J  valuation niKinc'crs"1* ft . .'K  oi» K h a li of flic (axpjycr *n>.l hastily; their 
testimony uu estimates ol a ntmv’* loerves, Hi economically ptoduitive lilc, 
an J if a luiurc net prolitv. readied l.m in.it kvf value ludpmcnts r.uiuiiii; If.mi $*) I 
nullum (u $7 I million*1’ • -* variation n l thirty-seven percent. In  .mother, the 
minium ciHiipany’k six expert witnesses produced valuations ol a nuinni* pmpcny 
tanpinx from il I uiillioii to $M 4S million*’1 a variation of lilteen percent 
And a ll these valuation* were aJv.uwcd by the taxpayer*’ own vu in c ix i! T he 
discrepancies anion},’ them pale hy comparison to tho*e proJuccd hy opposing 
sets of expert* whine assumptions lend toward antipodal extreme*. slij|>cJ a* 
they arc hy the htixatinx posture ol the party hy whom they have I ve il retained. 
For example, in one cate deculcd in |V7fi. the taxpayer*’ Witnesses tcstilicJ to 
a vahiJtion ol J l S .V  and $W .7  million lor a mutiny property tli.u wav valued 
at SV1.7 and ilV nullum hy the >taie’* experts.11 U i c  could recount similar 
tale* in other pinsJic lions that rely mi an income capitalization approach to 
dcictntmm>: the lair market value ol natural rcMturccx under the pin|vity tax.11

The lamiliai observation drawn (tom ihc*e cxpeiieiicc* tli.u the income ap ­
proach to valuation ol nutuiul resources woik* imperfectly*4 d«*cs not necessarily 
stand a* a blanket iiiJu fm ciii ol it. halted, it imuhr i m l cad elicit I ft Johnson** 
teac'tioli to the viyjlil ol a Joy* walking on it* lund lex*- " I l  I* not done well, hut 
you are surprized |*u| to hud it done ai a ll."* ' W ith  respect to oil .md y*,»s, lor 
example:

tlu* exlieun .lilti. nine* .iinn.loti upon m il  me any o i l  ir.ilmi. • iln.ilioit 
• 4 rewici**lia* led tin Mate*. eilliei fooiialh oi tiiloiiii.illy. ioiIicum ,.i mcilio.1* 
m Iih  Ii . lot all plat In al | ' u I | m h -*. hate toi.vt lied llit p i o | v d \  lac Mil*• ..-mclliine 
tli.u Ivan  a ceiy tl»*w loemhl.iinr to a M-»eiaine tax *'

Y et *o m e m ijm ri.iiit  o il-p io d m  m p  d a le * ,  n o ta b ly  ( ‘u liln iu iu .  T e x a s  a n d  K a m a * , 

re m a in  lo t i i in i i i e d  t o  a**e**itiK o i l  an-.l pa* m ie te c t*  o n  th e  h a*i* t.i th e ir  l.ur 

■ liarket v a lu e  lo t  p to p e rty  la x  p u i| 'o \ c *

(lie C.alitouua pto jvlty tax reputation* provide-

T h e  u i .u k e l  ca lm *  • *1 a n  o i l  a n d  pa*  in u t c i a l  p n .p e i tc  u i l c t c c t  o  « l t i t n i u i i e d  

h y  c d i m a i i n e  i l u  v a lu e  o l  t h e  e««liiiiie* o t  p o . t e . l  r e v i v e *  P ro v e d  n -* e ic e *  a re  

i l i o s r  re se rv e *  w in d *  i;vo |.* p w al .u n i  c n c m c c i u i c  i i i to r iu . t i io i i  l i i d n a f t  t* u h  te a  

v tn . i h l e  v e i l .m i lv  l o  I v  r e c o v e r a b le  i l l  d i e  t u i u i e ,  i i k m e  i n t o . n i o c i n i  r e  • i . n . i b h  

p i t t |e c l e t l  p i n * h a l  a n d  e c o n o m ic  n j v i a l i t i e  c o n d i i io i i*  I ' t o c n i  a n d  |- | . < |c i l c J  

e c o n o m ic  c o n d i i io i i*  * lia!l I v  dc  l e l i m n e d  I v n l . i c i w e  l o  a l l  e c o n o im *  l .n io i*  

c t i |i* n le ie d  l*v k in> w le .lec 'a l-le  a m i  i n l o n i i t . l  j n i s ' i n  e n p a p e d  in  i l u  • • |v i . u i n n  

a n d  I m y in p  o i  * c lli i tp  «•! . u d i  p i o p t  o n '* .  e  u  t  a p i l a l u a l n a i  t a i l * .  p i . t l u .  I p r ic e *  

a m i  t . | v r a i i o n  e * |v n * e *  :l

(  alilotnia ha* develo|vd detailed guideline* to aid a**e***»tv and taxpayei* to 
conform lo  these lepul.iioiy ohjvclive*,*”'  and it employ* a *tall ..I *| vc i.ilizcd 
piole**ioiml* to appialM* oil and pa* piopelii * * In the v iew ol |i,<l. n l',i*di.tll.
.1 d iM m p u ish cd  j v i io l c n in  e i -%:H eel a n d  v e le l . i l i  o l I  'a lilo t n ia '*  pn .;H *ilv  la v
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adminniratiiin. the vystrni function* *rti*f.iitonU. even il n mac he characterized 
a* "halt H 'icine and hall art lik e  I ’.ililouua. Kaiivvs provide* pm Ju n e  tm 
the application ot ilv income ha>cd uppiicwh to vjlinup oil an J pa* propeitv 
under the local pro|vrty tax 11 There i* *otue cpiestioii. however, whether it 
ha* adopted an authentic’ income capitalization formulj lot dclciimtiiiip the tan 
m.iikc! value of such property

In  Texas, the determination ol the l.m ni.ukci value ol oil anJ pa* proper tv 
lor ad valorem lax p.ir[xi*c* lor many years rooted  Jcscnption a* a “ system ”  
A lt hi the same basic "cnpmccrinp" approach to valuatnn was emplovcJ m 
Tex ,n California, there wj> no ir.nJiiion ill Texas ot rchmp on detailed 
administrative ptnJclme* implcmcntcJ by a stall ol state cmploycJ experts to 
assist local assessor* in the appraisal pfcness Instead, ar suppcstcd in C'hapter
2. the ascertainment ol l.m marker value ha* Jep cn Jcd  latpclv on "a lottp and 
m vo lve J wrte* ol conversation* culiniiiatmp in a determination *•! pist how 
much the prtklucer eventually pay* over to the taxinp pinsJiction "** Local 
Texas taxinp districts have hisnxically relied o il independent appra»eistc» value 
oil . in J pas pn»|Vity A* Jesv.ut'ed hy one oil company atiomei

I Jonh  it there i> any other liclJ u s  laxaixm that has a  phenomenon like the 
ad valotciii tax e«|vit hi Texa* lie is a *ell ap|*tinicd. mJiivrtdent voniravlof 
who males an jriaupeincul with a conniv »•! taxinp luindictioii to |ictci.le 
setvn'c* in coiinevlioii with oil aiid pas lav *altiaiit4i> In return Ik receive* 
ciihci .illat lie  of in Ilians iiistainesa|Vi*enl ice c4 cIce i.Hal am-H^u .4 c iltcjii-m 
which In* pittJme* Ilu *  i« toinewliit oiiiilal to p.isiitp a inioi a certain |*r( 
ccm.ipc of the t ii,Ik i lie rentiers ap.uu'i ilic .lelinJ.mi ’*

In pr.n lne. the Ian ntatkel value cletrimiiialioiis ot oil au.l pa* pio|vitic* pro 
vided by these c*X|Vfl* to the a**es*mciii dnttict were the ie*ul( ol negotiations 
K tw eeti ilie* cx|«vri> an J the taxpayer* over the qu.iniiis d  leiiiaitiinp oil %-t pa* 
reserves, the luiurc price ol o il or pa*, the Inline costs ol cwir.icci«*n. a n J the 
approptiale rate lor diHouninip to prc*eiu value the Inline income liom the 

11
M ineral properly v.ilujtioii in Texas Mill Jc|*cnds on the outcome %4 ncpo- 

tiaiioiis Ivtwcen iepfc>cntalive> ol the mineral m Jintrv an J in JepcnJcnt ap 
praivil linns lined hy local a*>c*>inp authorities Hut thc*e nepotiaiit.iis are now 
mlonued hy an appraivil m aii.nl issueJ b\ the ^ lalc l*f«»j*cftv T jv  Hoard which 
w.i* created it* l^ c *  when Texas’ pi**pcri\ tax ptocedutc* wete tevi*<J ami 
uitslerilired 1,1 1 hr iii.iiui.il detail* wtphiMnaied income c.ipitahzafiou lech 
nit|uc*. rclviup on diwounted cad tlovv an.ilv*i>. tor puidaine to acsecsoi* in 
a|«pr.n*ilip oil and pa* pio|Vi^i lo t  e guidelines aic Ix-puiniiip lo luce a sip 
mlic.uil iiupact on na.liiittii.il l«>c.il a>*e**ineni practices, even th.-uph the *tate 
di*e> not maintain a Malt to .idminniec tlie piudchi- 1'it^es'tolul appraisal 
Iiiiii* across the M.itv ate applvuip ptcuu*e> and appiamil teiliiihpies iinoqkt 
taiuip the ecoiitiiiiu ami enpinreiiiip principle* i-mUched m ihc em.lelinc*
Mi net tv ei. i hv’tr uu cm iv c . to amvc ai l.-liv valu.Uioii* have no doubt l*ren 
cixled hy the* lex.i* I ’lo jM iv I iv t <*lt w hnh now pion.lc*
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Im k  | >41J  l l i c  p n v j i r  j J ' j - i j i v j I  Iimii i*  .  • • i iI i i i l v i iI  • 4 i I In* jii» o h iiI  >.| ot i i n i i . n r  

III J | i 44I K i l .  JVSCOC'I. i 4 Irfftithlc Valin- i-l p lo p C lly  appf-Hsed by lilt- »i |H. I v jl  

(i i i i i  “

T l i e  in c o m e  in c lin e ) , w h ile  p ifd n u iin a ii t ,  in n o t  d ie  o n ly  m o d e  %»l v.ilititii* 

ii .n u f .l l  reso u rce  pf«i|*c' •• ju r isd ic tio n *  ill-** m-i-I to  p la c e  u  m t ih e  «.«k i»*1K 

o n  ( lie  b a t t i o l  i(n l.n va lu e  IVii* ( Iv,ium. uk Ii its  u lm n d .iiif d e p o sit*

o f c o a l .  is t y js u a l ly  v )u u * Jn  a i i in  u h u h  ilie  m in im * . ip p m a c h  io

v a lu a t io n  it  h e ld  in  d iU a v .u  l io lc .  .i . .» v .m u v  »*f la i t o r t — c o iiip a i.th lc  sa le s .

I l ie  l ib a t io n ,  i| ii .i ln y  j iu I  q u a n t ity  * flu* • m p e r fv . d e m a n d  lo r  t liv  p io d u v t . a iu l 

c io n o m ic  c o n d it io n * . in  n a m e  ).wi a  le u  a ie a l l  a c c o r d e d  w c ic h t in  ilu* u lt im a te  

v a lu e  ju d g m en t I 'e n iisy lv .it iia ’s  am m o * iv  to w ard  i l i c  in c o m e  a p p ro .it11 i t  u su a lly  

H a te d  to  th e se  r c itu tk s  o l th e  t la t c  su p rem e l o i i i t .

It It unnecessary It* the i4 i I iin u h - lo  review ihc*c various clciiicntt
of value and the wend i to be kiccii lo  them in determining asscMiiicitis I low- 
ever, ibcic it n»» doubt d.ui it so mid coniiaiviie well established pnmiplct to 
rrdme (lie avsrcvnieiiiv «J the uaiij'.inv** piojvMie* m e i * l  j>ro|xtriioii io ihc 
nmiil'cr ot tout ol to.il ic iuoud  lioin vatli i i .k I W e have it |H.«ic.llv
lontlcmrvrd (lie u>c ol vikIi u iailiriiiainal shorn ut* in the m a im ed  a%w ssutciitc 
A» we u i J  |in an eailirt caw ) ** S  irn liln  loiuiiiLs, .ifilluuclit.il dfd.it I it 41*. 
and mental coiiicinplaii.m* have m ull value m making asn'ssiirriil* uu.ler mil 
p fauual system id lavalimi Mfc’

In l.ict. the ad valoieiii taxation ol niiiief.il lesouicc* in IVinnvlv.iiii.i ha* defied 
CCticruliMlinii. A ilm iitislfie JonactM in iy I muniy I-.oin with nor.m Jainc Ifoiu 
the Stale (oilier than the ip-linal iiipui. on lo ,»\tet» pio|Viiy al iin "m tnal 
value"*11, the ’ \iN ielli" I iun been lih.led ill iiMoiiiu l\ Iih al ptai t in  '* Method* 
lor valuing i o j I and oiliet natural resource* li.ne run the camui from comparable 
valet to j  iniilliple ot the p ictcJntK ye.il*> pimlin lion to a lixcd amount pec aclc 
to a "band ol value" .ippio.itIt (uheieby llte value ol ihe resource t.uiet with 
lit geological ill.Hat tensile* and ptiuiiiiitv to the mine shall).4'

Y e t e v e n  P e n n s y lv a n ia . w ith  iin I iin Io iii.iI  . i iu ip a th v  lo t th e  "m  le n t i l ic "  a p ­

p ro a c h  to  p n i) tc iiv  tan  v a lu a t io n  o l m m e i.il  r o m m e x ,  tn a v  K * c h a n g in g  its w a y s  

b e g in n in g  (h e  m id -1970 '*. so m e  o l th e  c o a l  i n l i  i c 4i i i i ie * . a id e d  by a n  e x p e l  I 

appraiN.il firm , u n d e rto o k  to  v a lu e  th e ir  t o i l  b e a r in g  p n 'p e fty  o n  a  m o te  *v*- 

ic iu a iit  b a m  P ro d u c in g  pio|tcrtiCN w e te  a p p ta n e d  by d isc o u n tin g  to  p reven t 

v a lu e  t h e  h itu tc  e x | K t f c d  u n o m c  lim n  th e  p io jv i i i e s .  N o i ip io d m m e  p n ip e ttie  .

I e , propeiticv in which mineral rights had K e n  punh.iwd but lm whit 11 no 
mining jHrimit* had Itecti ivmcd, were valued on the h.ixixol cotiip.uable sales 
IVvpite vigorous opposition lio in  the io .il companies in the initial pluses ol the 
assessment process,44 the tevivcd appi.mab have provided the basis lot mt leased 
assessments Here, as elsewhere, however, the ultimate value dcicimuiuiinns 
were the outcome nl extruded negotiation* K iw ee ii fc|Mc*ciit.ilivc* ot the lax 
payer and die taxing authoiity- 4'

lor many yeais, reniisyhaiii.l's Heights.nug slate ol W o t  Vuginia had taken
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a s u m la i  a p p i o a t h  t o  t h e  a d  v a lo r e m  t a x a t i o n  o l  i t s  m i n e r a l  p t o j s e n x .  a n d  it* 

p r .it  l u e s  s p a w n e d  i r n u . i l  x o m m e n t

I he im  lit* * b  t a l i . m e  t o a l  p f o jv f f s  t.>t »•! s t lo n i i t  i asait. a t  u i  NX * a  V t i c U i u
h a t e  I s o i  as  u u in  a n d  a .  t a i i t . l  as  t i l t  l i . i l i . K i  -4 .• « n t i  i«h >s h  » l t .*  h o e  
h . L I .H in t  i l l  th e  o c d  K . l l l l l g  t o t U l l i f *  t4 i lu  **lati* I lu *  I.K  t  -4 J i l t  >* K U I i I k  
• 4 s i j ik L i ld l . ’c'd i .k l I t .c l » 4  i  t a l i i J l k u t  b t j s h s «* i « I i  i s  fe v d ie . l  <n U»ri|ti|ttrs.iiiUM t«:
,i>h > h J  u t i l  I 'i . ' f s  i i \  v a lu e s  ^

I hss.ilid.it | ml i sc it 11 this siaie o| altaiiv led llte West V iteutu  >l.ue fax IV* 
|xiriiiieiii in 1971 l«Mimls*rfake:« m a» appr.nvtl ol the dale’s coal pro}vrlies It 
le ie ilcd  die covi appio.ith  as “ obviously not cond.m ve lo  iniiieial valuation"' 
and the income approach as mnmiaMe tot die "vast aica n.mpn«J.Kiu^. 
ieseivevo.il **4n’I lie IXrpartnicni ve illc J unle.nl •»' <ia nu tle t data meth.-J.-l.-v'S 
tot t ilium; the nxil ill the state** folly coal K a r in e  counties Kclyine »•»» map* 
ot I Mate’s c.u l scjiiis and leioids of llaiisaclioiis ill co jl p io jviiy. the I V  
(urim ci. a r iiv c J at an average countV'Wide value per acre ot coal, b jw d  i-n 
se.im thiiLness, Ihitish Thermal Unit ( IU l '1  content, royalty rates, land sales, 
and an avriauc |wr at re toiinaec estimate In  the carlv l ‘K \ ,  the appraisal 
process was still ill the tlitocx ol adjustment Ih e  Male T a x  I Vcpariliieitl was 
neveilliclesv vuflniemlv h a p p y  wuh the lesulis. which pi.Oiwed a  substantial 
me lease in the asseswd value t4  the state’s coal p io jv itv . dial one ot its sjs'kes* 
men picdnied that "|»»|il, e*‘s. limestone, and i i iu lv i soil l v  the center . I (the 
I V|«aitiiient’s| future a t t e n t i o n I h e  ic id u t on the lesiihsol West \'iiKinia*> 
ieappiiis.il jMoei uii was not unanimous, howcsei 1 hai.n tenmiw die letoim 
elloiis as "iiiisiu t xsslul."** ••in* id'seivi i iioic.l d ial b.ueh iu«*ie lli.ut It til .4 dir 
slalt ’s « o.il |‘i«*du« lilt! t onlines have K  e l t  It'-loessed. ih it die line* l.uo'sl *»c»| 

I 'l l  •slut me coiuuies icm.uii ultlmnhe*l. and dial llte ui.ij-pioe let Inn.pic • ami 
v.limition foriuul.is aie o|*e»» to i|iiesiion

IW 'lo ic  w e  o U i c l u J e  l i l t s  . s e c t io n ,  i w o . n l d u i o n . i l  l e a l i i i e s o l  a d  v a l o i e m  i . t s a l i o i i  

o l  i i . t i u i a l  r c s o i i i t c  p i o j v r t v  v v a n a ii t  b i i e l  c o i i s i d e ( . i l i . 4 t I h e  t u n  i> t h e  d is*  

l u i c l i o i i  K l w c c n  p i o J u c i n e  n r  d e v e l o j v d  p m j v i t v .  o i l  t h e  o n e  h a n d ,  a n d  n o n *  

I 'l l  x I ik  m e  o f  u n d e v e lo p e d  p f o j v n y ,  o n  d i e  o i l i e r  l l i e c r  a le  s»H »'j’ ic m ^ is  d i t i e r e i n o  

I v i w e e n  d i e  p a t i e n t s  o t  v a l u a t i o n  a n d  t a x a t i o n  o l  t h e  t w o  t v j v s  o l  p t o p e r i t  in  

in . iu v  s ta le s *  a .I  v a lo ie m  l a x i n e  h  h e m e s  I lu is  d i e  u w o m e  a p p io .n  It l o  v . d u a l i i - i l .  

w h i c h  is  s i iH e p n b le  t o  c i i t u i s m  e v e n  in  u *  t . u i u l u i  a p p h v .u io n  t o  p i o d i K i n <  

p i o j v n v ,  h a s  p r o v e n  i n  l v  v i i i m i l ly  W o i ih le x s .e s  .» j*p lic d  t o i i o i t p i o d m m e  p i»*p  

i l l y  %l K - l o i e  d e v c lo p M U -n i h a s  « K i u i f e d  " I  in  d i e  e a l ly  * ia e e s  . 1  v x p l o i a t i o n  

k n o w  le d g e  o l  s i n i i t i i i e s ,  e s t m i . i l e s  o l  ie c « « \ e ia b l e  l e w t i e s .  a n t i c i p a t e d

c o s t s  o l  e x t i a x i i o n .  a n d  p r o je c t e d  i n c o m e  a t e  s j v c i l l a t i v e  m ih c  e x i i e n i c  A t  

d i e  s a m e  t im e ,  ( h e  l i l . i i k e l  d a t a  a j» |» io a c l i .  w id e ly  r c iM id e d  a s  u i t s n i t a M e  lo r  

v a h i i u i ;  e s t a b l i s h e d  m in e s  t h a t  s e ld o m  a r e  s o ld ,  h a s  I v e n  lo im d  u s e fu l  h i  v a iu il iy : 

u i i d e v v l o j v d  i n i i i e i a l  j u n j v r i v  w h i c h  c h a l i c e s  h a n d s  w u h  l e l a t i v e  l i e .p i e iw  v A s  

H o le d  a l x i v e .  t h e  m . i i k e l  d a t a  m e i h o .1 i*  n o w  K m c  e m p l o y e d  l o  v a lu e  «<k Ii 
p l o p r  1 1  i f *  m  i V i u i s v l v a n i a  a n d  W e s t  N’ l l c i l i i i .  a n d  u  o  u i i h . e d  in  o i h e i  tu n *  

d n  l i o n s  a s  w i  II '
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hvcn more «ni|wifluni than llie vaii.ilnmx in die mcilnxlxul v.tltiine pioduviiiK 
ami m m pinJikim ; ptopeiiy i* the l.m  ili.ii iii.my Males do mu im lm lc tin* 
Inineral content ul iioiipn*likiiiK piopeny un ion  die ad valoiem lax b.isc* at 
all S la in  d ia l Kmei.illy .Olciupl lo  (ax ii.ilur.il rvwmui- ptt-peiiy on die Icixis 
ul 11 s lair mar Lei value Ihii ncverihelc" (ail to tax the mineral value ol non- 
p iid iK im ; pmpeiiy puMiinal'ly Jo  so loi one or more »»t die reason* aiiicu l.ile J 
by die Mississippi legislature in exeinpiini! interests m nonpnxltuiiik mineral 
pro/vny lioin .ul v.dnrcm taxation. ii.iiiiely,

| i | o  c iu i h u j k c  l l ie  i ' i Us lu iw  i*l I r a n 's  u |x > n  .m .l  u i i c i c u «  in  o i l ,  k**' ai» .l u i h e r  

m in e ra l* .  (•• rrio M iiJ jtt*  J n l l u u ;  l .u  .m .l  p m d u c l i u n  o l  s u c h  i i u n c i . t h .  a i d  

l o  re l ie v e  t h e  t a k in g  t4 l i o a l »  »4 t h e  c o u n t i e s  o l  t h e  s t a l e  «4 i h r  i a i e t .n o  d u n e *

• 4  a s s e s s m e n t  lot. i o l l c i l t o t i  «4 an.I s a le  lo t  a .l  v .ilo lC lll la k e *  (o l  sih It u u c i e s l*  

( w h i c h  d i r  I rg i s la n i ic  I m d t  a i r  g e n t t a l l y  H o t c o i i t l i i r n s u i a l e  w i l h  l l u  se iv icC *
fC t|U ite J  i4  iik I i  « 4 ln c r * l .

jurisdiction* d ia l rely on p rncccJsha icJ measure* ol natural rn o iin c  property 
in llic ir a J  valorem tax hose exclude nonpiicliicitiK pio|vity by dcliiuiion. ami 
(bey frequently reliaiii as a mailer ol law m pr.iciice Irom m iln JiiiK  die mineral 
value of iionprnJikinK properly in die (ax base by some oilier means. Tins 
observation applies as well lo  jurisdictions dial impose pn due I ion (axes on 
naiural resource* in lieu *4 die j J  valorem levy. Aldioueh lull coiisder.ilion ol 
such jurisdictions will k  taken up k  low. n is wordi cmph.iMitnK at dm  pmcruic 
die pervasive cliaracrer ol die JiM im rm n tvlw ccii producmK and non; roJucinK 
natural resource p io jvify in siare and local rax sfriuiuie*

A  M*cnid siKHifl* alit ac|Hai i  ol die ad valoivtn (axalion ol n.uuial icsnune 
pro|*eilv dial we have >vi »o consiiler is die iie.niucni ol sep.uaie uueiesl* in 
die properly. As a pt.u iic.il mailer, die ireatiiiviii *4 these interests is miuu.ilclv 
related (o die question we have jnsi addressed, bee.him* (lie* mineral value ol 
un JcvclopcJ p io jvny will uniui.illy escape llie alleruion ol die i .ix i i ik  auihorily 
unless a mineral lease m oilier micicst h i die p iojvrrv has been conveyed and 
publicly recnrJcJ Ih e  iwu issues rxm independently, however, K c.iiih* (here 
are kmiwn Je|x»u* ol uiulcctflopcj minerals held in undivided uwnciship and 
Icecause (he prohlcru ol i .ix i iik  sepai.iie ittieieMs m uiiner.tldvaiuiK propel(y 
exicnds in  interests in ptoduciiiK p io jvily 

Separare interest* are licquenily* creaied in n.iiural lesouice pio|vny when 
die owner ol die u m liv iJc J (or "lev") tnieresl in ilie p io jvity convey * pan ol 
llie inieresi in odiei* wlule receivim; pan hu lumcell Indeed, ii.iiiual lesources 
are not usually extiacicd hy iheownei ol die snrlace l.im l.'4 The sep.uaie nilciesi 
conveyed or reserved hy die lamlownei may consisi ol die uuhls in all (lie 
mineral* in llie piopeiiy. neliis •*» a poitiun ol iliocc uiuierah, i ik I i i * lo  qvcilic 
(ype.s ol minerals, or inieiesl* such as loyallies, overnduu* royalties. and pay 
iiieiiix-ut kind Most piim liciioiis fc*«|iine ihat these uueresis k* sepai.m ly listed 
on die p io jv fly  rax loll and .separately laxed in  die person who i% deieimuud 
In  k  die uwuri ol die inieiesl "  I his eetier.ili; iiimi should Iv  re.nl cc it h *.evet.d 
c.iulioii.iry notes in iiiuid, however I i im , rheie is a Iv w iMc iiiik  in.i.v ol van-
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a ru m s .iiiioiik d ie  si.t ie s , «4 teu  l o o t e J  in  alcalic* to iv c c p i*  o l  n .i J iU o n .d  p lo p c ilv  

la w , in  l l ie  c l . is s i ln .u io ii  o l dn*se se p a ia lc  m ie te s l*  a s te a l o l  | v is ..r ia l  p to p ctlc

1 liv se  c a i i .u io it*  m ay h a v e  u n p in  a lu m s  ,** to  u h e i e  an d , in  v i n e  j *  lo

w in  d ie t  d ie  p io jv r t y  m ay I v i a x e . l  S e c o n d . r h e r r  a i r  s t u l i n c  J i l f c i e i u e *  a m ,  m e 

l l i e  sta les in  l l ie i r  d e ie im u k iln m  w lie lh e t  p a in ,  n l.u  m in e ra l in ie ie s l*  a r c  ta x a b le  

to  d ie  su rface  la n J o w u c r  o l  l o l l i e  jv r » o i i  to  w h o m  d ie  in ie ie s l  h a s  I w i i c o n s c v c d  

or hy w ln m i it h as k e n  reserved  b in .il ly . as M icveaied  a!\*% e. in so la i a* these 

se p a ra te  inrcic**l> rv p ic sc n t in ie ie s l*  in  i t n n p io J i i i i i iK  p ro p e r ix , they l ie q n c ii ilv  

w i l l  n o t k  t a x e d  a t a ll
S e v e r a l c o n c lu s io n s  e m c ic e  lio in  l lu s  d isc u ss io n  o l d ie  e l lo ir  o l so m e m m * 

J u  l io n s  lo  d e te rm in e  d ie  la ir  m a rk e r v a lu e  o( n .il i t la l  le to u ic c s  under th e  ad 

v a lo r e m  pro|H*riy i.ix H irst, d ie  s e a ic h  lo t v a lu e  is . at k * * t .  a  d e lic a te  u n d er 

la k m K . Ir.uiKhl w ills u ii ic H .iil i i ic *  d ia l  k l i e  d ie  iin.iKC ot n u ih e i u a ln a l  p ic c im m  

c r e a t e d  b y  d ie  (o iiu til.ts m m n a lh  e m p lo y e d  to  d e ie i im n c  > ik I i v a lu e  A i  w o rst, 

d ie  s c a .c h  c a n  Jc K c n c r a le  in to  a se ll sercu iK  a p p ra isa l b a x J  o n  " i i i jk ic  e n e i 

n e e r in K c .ilc iil.i in > ’.'.*. * u ik m K ln iiJ  K u essw o ik . o ie  re se rv e  e s t im a tio n s , m a c h in e ry  

im p ro v em e n t p io je c i io i is ,  l . ik u K y r a in m s o i  Ioicikh V vo iio iu n  c o n s n le ta ln m *  

S e c o n d , e v e n  .iii io iik  th o se  sta les d ia l  sh a le  (h e  p ie m isc  d ia l  n atu ra l re s .n in e  

p r o p e r ly  s lio u h l k  a s x s s c J  o n  d ie  b a s is  o l  Us (a n  n ia ik e i  v a lu e ,  d ie ie  is m a ik e d  

d iv e r s i ie  atn oiiK  sta le *  ( a n d , so m etim e* , .iiiio iik  c o u n t ie s  u n i o n  s t a te d  in  th e n  

c h o ic e  a n d  im p le m e n ta t io n  o l  v a lu a t io n  m eth o d s A l ih o u e h  d ie  J iw u x s i .m  h ere  

h a s  e i i ip h .i s n e J  l l ie  c o m m o n  th em e* d ia l  m ay Iv i J c n n l ic s l  in  ih e S t a ie s *  ap 

p tu .it lie s , u i> n o t Jc M K u c J l a  p a |v r  o v e l  d ie  u n m lv  le a liiy  ih .il  lie s  im d e in e a th . 

s o iin  a p p le*  i . i l lo l l  o l  u l i n l i  m ay Iv K a in c d  by e v e n  a  b n e l c l  l i n e  a i d ie  A p  

|H*inlis I h u d . il is n o ic w o id i*  l l ia l  h 'W I.iI  I . ix ii ik  in iiv ln  lio n *  l io i o in  illv 

id e ii l ih e t l as a iin u iK  dn* le .o i sy s|v il la in  h i ih e u  e l lo i l s  lo  . m c i t i m  th e  l.o i 

n i .i ik e t  v a lu e  o l  (h e n  n .u u ia l le ss iu n c s  u n d v l llu* lo c a l  p io |v i( y  la x  h  iv e  I v c u n  

In  l . ik e  steps to  f . l l lo n .i l i .c  l l ie ir  iv'Kttue* h i th is le c a id  I hey h a v e  d u o  le so c n u e s l 

(h e  s e ll  e v i i lc n i  p io |X *sim m  y*i o n e  o l le n  le i io ic . l  in  d u e  c o n t e x t  t l u t  a  

syM eu i o l .nl v a lo r e m  p io | v i lv  (a x a l io n  c a n  lu i n l i o i i  as s i „ h  ' o n ly  w h e n  a ll 

p t o jv r i y  su b ject l o  ta x a t io n  h a* k e n  x .d u c J  “ '*  l in .il ly . I io w e v e i d e ta ile d  »*i 

so p h ist i d l e d  d ie  Ic K n l.tm e  o r a d iiu n is ir a iiy e  eui.U  h n c *  u n lc e d  lo r  a sc e t ia iiu iiK  

d ie  v a lu e  o l i i .m ir .il levm icc*  p n .p e tty , d ie  Jc ie n u i i i . i l io i i  o l l.u i H in k e l v a lu e  

o l le n  le st* , in  die* e n d . o n  a  in v o lu t e d  k o ii ip i . 'iu o e  I v lw e e i i  le p ie x 'd ia l iv e *  o l 

d ie  i . ix p a y e t  a n d  ( lie  i.ixiiik a u ilio tiiy

(  /(C .K itiX  .V .ilu n i*  K i v n i s .  s P i / / . n m i s  / n a n  t » i I ' l o j x t i x  ,*••» A J  \  

f o x  I ’l i i /x n e *  f i o y i e v  /*•» V’a ' i u  

M a n y  j u i i v l i c l i o i i s  h . « \ e  a h a n . l o i i e . l  d i e  n i i . h  l o t  d i e  l . u i  H i n k e l  v a l u e  *4 

n a t u r a l  l i 's t iu ic c *  p m p e i i y  i n  i h e u  p r o |V H \  i . i v  n * K u u e «  11•* v n  Iv u o i e . i d  o n  

p i o x i e s  ( o l  v a l u e  t o  k  i n .  I n .I .  .1 i n  d i e  . ' J  v a l o i e m  l a x  h . t s c  > u .  h  p n  *x*es tv p n  a lly  

a m o u n t  t o  o n e  y e . i l ' s  k io "  o r  n e t  p i o v w . h .  l o  i  m u l i i p l t *  o l  Ir  n l l » * i i  .-I » » n lt  

p n u e e d * .  o r  l o  . n i  . I t b i l i . i i y  | v l  i v i e  c a l m  l l u s ,  d i c i . i l i o t v *  ( l .  u i  t h e  m u k e i  

c a lm *  M a l i . l a i d  m a y  t c i l e . l  • * o n * i , |c i c . l  l u d e i i t t  nl d «  at t h e  n . i i s h  I.*i ih *  I a n  

t u a i k c 'i  v a l u e  o l  i i a i u i . i l  i t ’* , . i n * v p i o |V ! i v  I* i i i i d c  »•! a i  I f  » 'i n o i  U i - i i h  d i e
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Power of borough to 
levy severance tax 
on minerals

You have asked for our review of an opinion submitted 
to your office by Mr. Thomas Klinkner of Wohlforth & Flint 
regarding the authority of a first class borough to levy a 
severance tax on minerals. With some reservations, we agree with 
the conclusion of that opinion.

At the outset, we note that neither your request nor 
the opinion of Mr. Klinkner set out the language of a proposed 
tax, and as a result our analysis is in the abstract. We 
understand that the primary concern of the proposed borough is 
with the ability to tax the DeLong Mountain pnterprise, which is 
on privately owned Native corporation land. Mr. Klinkner's 
conclusion is limited to the authority of the borough to levy a 
tax on minerals mined from lands in which the mineral estate is 
privately owned.

The framers of the Alaska Constitution were aware that 
the powers, particularly the taxing powers, of local governments 
had been construed very narrowly in other states. As the Alaska 
Supreme Court noted in Liberati v. Bristol Bay Borough, 584 P.2d 
1115 (Alaska 1978), the second sentence of article X, section 1, 
appears in the Alaska Constitution specifically to overrule the 
common law rule of narrow construction. 584 P.2d at 1120 & n.19. 
That provision reads; "A liberal construction aha)' je given to 
the powers of local government.” 1/ As t% ~ noted, the

I

1/ The section in its entirety provides;
Section 1. Purpose and Construction. The 

purpose of this article is to provide for maximum 
local self-government with a minimum of local 
government units, and to prevent duplication of 
tax-levying jurisdictions. A liberal construction 
shall be given to the powers of local government 
units.
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framers placed the provision in what is now section 1 so that it 
would apply to general law municipalities as well as home rule 
municipalities. Id. at 1120-21 & n.19.

The Alaska Legislature has provided for two types of
municipalities; home rule municipalities and general law 
municipalities. A home rule municipality "has all legislative 
powers not prohibited by law or charter." AS 29.04.010. A 
general law. municipality "has legislative powers conferred by
law." AS 29.04.020. I understand that the Northwest Arctic 
Borough would be a general law municipality and therefore limited 
to the powers specifically granted by the legislature.

AS 29.35.010 grant3 general powers to all 
municipalities, subject to other provisions of law. Among those 
powers is the power "to levy a tax or special assessment, and 
impose a lien for its enforcement." AS 29.35.010(6). It could 
be argued that the general power to lejy a tax must be combined 
with a specific grant such as those found in chapter 45,
authorizing property and sales taxes, in order for a general law 
municipality to levy a particular tax. However, we do not 
believe that the state supreme court would adopt such an
interpretation. In Liberati, the court read the predecessor of 
this section, former 53 29.48.010(7) (which authorized
municipalities "to levy taxes"), to be a 'broad grant of taxing 
authority, limited only by other provisions of law" and to be 
"consistent with the second sentence of article X, section 1
which requires that ' [a] liberal construction shall be given to 
the powers of local government.'" Liberati, 584 P.2d at 1120.

Chapter 45 of title 29 delineates specific provisions 
for municipal property taxes and sales taxes, and for the 
enforcement of tax liens. Those provisions include some
limitations on property taxes and sales taxes, but are silent as 
to severance taxes. Thus, it appears that the general power to 
tax granted by AS 29.35.010(6) has not been limited by any other 
provision of title 29.

Nor do we find a limitation on this power to tax in any 
other statute. Nothing in the mining license tax specifically 
prohibits a municipality from levying a severance tax. In this 
regard, it should be noted that the legislature may limit the 
ability of a municipality to levy a tax, including a severance 
tax, and that it has done so in the past. AS 43.55 levies 
production taxes on producers of oil and gas. AS 43.55.017
specifically provides that the taxes imposed by that chapter "are
in place of all taxes now Imposed by the state or any of its 
municipalities, and neither the state nor a municipality may
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impose a tax upon [production of oil or gas or oil and gas in 
place]." Similarly, AS 4*.56 levies a property tax on oil and 
gas production and pipeline transportation property, and permits 
local taxation of that property subject to limitations.
AS 43.56.030 provides that the taxes imposed in the chapter "are
in place of ... all other ad volorem [sic] or other taxes imposed 
by a municipality on property subject to tax under this chapter

I f
« • • «

Our inquiry would end here with the conclusion that the 
general power to impose a severance tax on minerals has rot been 
limited by the legislature were it not for the concerns expressed 
by Justice Rabinowitz in his dissent in Liberati. In that case, 
the Bristol Bay Borough had levied a tnree percent tax on the 
sale of all raw fish caught within the borough. The challengers 
argued that the tax was a severance tax, and was prohibited by 
the provisions of article VIII of the Alaska Constitution. The 
majority of the court concluded that the tax at issue was a sales
tax and did not reach the issue of whether a severance tax is
prohibited by article VIII of the constitution. Justice 
Rabinowitz, however, concluded:

In my opinion, the severance tax imposed by 
Bristol Bay Borough does violate the provisions of 
Article VIII of the Alaska Constitution which 
reserve the benefits from, and control over 
management of the fisheries resource to all the 
people of the state. The effect of the borough's 
ordinance is to exclusively appropriate to its own 
benefit, and that of its residents, the use of a 
natural resource which is reserved to all of the 
people of the state for their common use. Article 
VIII, Section 2 of the Alaska Constitution 
reserved to the legislature, not the borough, the 
authority to act as to this resource. Absent a 
delegation by the legislature to the borough, I 
conclude that the ordinance contravenes Alaska's 
Constitution.

Liberati, 584 P.2d at 1124-25 (footnote omitted).
Mr. Klinkner concludes that this prohibition, if 

adopted by the court, would not apply to a tax levied on minerals 
mined from a privately owned mineral estate in real property. Ke 
further states that such private interests would include mineral 
estates patented under state or federal public land laws. We 
have some difficulty with his analysis at this point.
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A severance tax is a general revenue tax levied on the 
activity of severing natural resources within the taxing 
jurisdiction. 2/ The power to levy this type of tax comes from 
a jurisdiction's sovereign, statutory or constitutional power to 
levy taxes, and not from the jurisdiction's proprietary interest 
in the resource. It is levied on the producer of the natural 
resource regardless of the ownership of the land from which the 
resource is produced. Thus, the severance tax at issue in 
Commonwealth Edison v. Montana, 453 U.S. 609 (1981), was levied 
by the State of Montana primarily on production from coal leases 
on federal lands. Alaska's oil and gas production taxes apply to 
oil and gas produced from state, federal and private land within 
the state. AS 43.55.011; 43.55.016.

Alaska is prohibited by the Statehood Act from 
alienating the mineral interest in mineral lands (1981 Op. Att'y 
Gen. #10 (Oct. 20). 3/ If mining activity were to take place 
within the borough on state lands, the state would retain 
ownership of the minerals, just as the state retains ownership of 
the oil on state oil leases until the oil is severed. Thus, 
since it appears that any borough-wide severance tax would tax 
the production of state-owned minerals, we believe that the

• concerns raised by Justice Rabinowitz must be addressed in more, 
detail.

One reading of Justice Rabinowitz's conclusions would 
be that the constitution reserves to the legislature all 
legislation dealing with natural resources In the state, whether 
those resources occur on public or private land. This reading 
appears consistent with Justice Rabinowitz's language that 
article VIII, section 2, reserves to the legislature "the power 
to act as to this resource." It would imply that, since the 
state has the power to levy a severance tax on minerals, that 
power resides solely in the legislature. We believe this reading 
to be too broad. The constitutional provision explicitly relied

2/ "Alaska's Oil and Gas Tax Structure: A Study with
Recommendations for Improvement," Alaska Department of Revenue 
(1977), describes the Oil and Gas Properties Production Tax as "a 
tax on thr activity of producing oil and gas in Alaska." Id. at 
II-2.

2/ Contrary to Mr. Klinkner's representation, the state does 
not, and may not, patent mineral lands. 1981 Op. Att'y Gen. #10 
(Oct. 20).
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on by Justice Rabinowitz was article VIII * section 2, which 
provides:

Section 2. General Authority. The legislature 
shall provide for the utilization, development, 
and conservation of all natural resources 
belonging to the State, including land and waters, 
for the maximum benefit of its people.
It is • clear from the minutes of the Constitutional 

Convention that this section was intended to apply only to the 
state's proprietary interest in natural resources, and not to a 
general, overall interest in resources within the state 
regardless of ownership. 4/ At the Constitutional Convention, 
that provision was developed from section 2 of Committee Proposal 
No. 8/a. During the floor debate of that section, the following 
discussion took place:

DAVIS: Mr. Riley, in Section 2, line 14, or
actually lines 12, 13 and 14, it says, "The State 
of Alaska shall provide for the utilization, 
conservation and development of all of the natural 
resources, including lands and waters belonging to 
the State." It appears to me that as that is 
written it is broad enough to cover all natural 
resources, no matter whether they are privately 
owned, publicly owned, or what they may be. I am 
wondering if you did not intend to put a comma

Hon. Emil Notti, Commissioner April 29, 1986
Department of Community & Regional Affairs Page 5
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4/ The Commentary on what was then section 1 of Committee 
Froposal 8 (Natural Resources) read:

(Sec. 1. States' Proprietary Interest)
This section is a general grant of authority 

to the state for the utilization and development 
of all resources over which the state has a 
proprietary interest. This includes all game
fish, wildlife, fisheries, waters and those lands 
and related land uses including mineral rights, 
etc., that may be acquired by the state through 
grants from the United States or by other means. 
Authority over private lands and resource interest 
is not provided in this article except as that 
authority is generally reserved in Section 18 
(dealing with Private Ways of Necessity].
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after the word ’’waters" at the end of line 14, so 
that it would then become clear that we are only 
talking about natural resources belonging to the 
state.

■RILEY: That would be my conception of it, Mr.
Davis.
DAVIS: There wasn't any intention that the state
is going to develop natural resources on either 
federal land or privately owned land, is that 
right?
RILEY: No. The sections covered in the
commentary states all resources over which the 
state has a proprietary interest, and I think the 
point is well taken.

4 Proceedings of the Alaska Constitutional Convention at 2499 
(January 18, 1956). The provision was amended so thatthe words 
"belonging to the state" modified "natural resources" rather than 
only "lands and waters." Id. at 2500. Thus, it is clear that 
the framers intended the provision to apply only to the 
proprietary interest of the state, and not to all the natural 
resources that might be found within the boundaries of the’state. 
It then follows that the article cannot be read to prevent any, 
severance tax levied by a municipality on any minerals within the 
state.

Another possible reading would be that apparently 
subscribed to by Mr. Klinkner —  that the legislature retains 
the exclusive authority to act (including tax) as to resources in 
which the state retains a proprietary interest. The difficulty 
with this approach is that a severance tax is not a tax on 
minerals (state-owned or otherwise), but rather is a tax on the 
(private) activity of production. Oliver Iron Mining Co. v. 
Lord, 262 U 7 5 . T/2 (1922) ("[the tax] is not laid on the land 
containing, the ore, nor on the ore after removal, but on the 
business of mining the ore"). As a result, there does not seem 
to be any neat distinction between a sales tax levied on state 
owned resources (after they are captured by a private party) and 
a severance tax levied on the private producer of minerals on 
state land. The tax at issue in Liberati was on fish —  a 
resource "reserved to the people for common use" by article VIII, 
section 3. The tax was levied exclusively on this resource. If 
the Rabinowitz language were read to prohibit a borough from 
acting (including taxing) as to resources in which the state has 
once had a proprietary interest (even after those resources are
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captured by a private party), it would seer .that this sales tax 
would be prohibited also. The majority of the court, however, 
had no difficulty finding that tax constitutional.

If the constitution were construed to prohibit only a 
municipal severance tax as applied to the production of 
state-owned minerals, then two identically situated private 
companies, one producing minerals under a lease on state lands 
and another producing minerals under a lease on private lands, 
would be treated very differently. The justification for this 
difference would have to be that article VIII impliedly limits 
municipal authority in this area. But, as set out above, the 
constitutional framers intended that municipal powers should be 
broadly construed, and made this intent explicit. The majority 
of the court in Liber at i held that ' we should not be quick to 
imply limitations on the taxing power where none are expressed.” 
584 P.2d at 1121.

We believe that a better reading of the restrictions of 
article VIII, and particularly section 2 of that article, is that 
the provisions reserve to the legislature the exclusive authority 
to act as to the state's proprietary interest in natural 
resources. Thus, a borough would be prohibited from entering 
into a royalty contract for the production of minerals on state 
lands, from issuing grazing leases, and from appropriating 
water. 5/ An entity's power to tax is separate from its 
proprietary interest. See Merrion v. Jicarilla Apache Tribe, 455 
U.S. 130, 145-46 (19825"! We 3o not believe that, after full 
briefing, the full Alaska Supreme Court would hold that article 
VIII limits taxing authority, whether that authority is exercised 
by the state or by a municipality.

It may well be that, as a policy matter, the 
legislature will conclude that the production of mineral 
resources in the state should benefit the people of the state as 
a whole, and not just the people'of the municipality in which the 
natural resources occur. The legislature may prohibit a local 
severance tax altogether, as it has done in AS 43.55. Or, it may 
devise a particular plan for distributing the revenue from a type 
of tax between the municipality and the state, as it has done in

5/ The Department 'of Law has advised that this provision 
prohibits a municipality from exerting authority over the 
appropriation of water. 1974 Inf. Op. Att'y Gen (Apr. 4; James 
Reeves).
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AS 43.,56. Absent a restriction by the legislature, we believe 
that a borough may exercise the power to levy a severance tax.
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In light of the recent Alaska Supreme Court decision (Trustees for Alaska 
vs. State) which ruled that the present location system for mining claims
on State land violates Section 6 (i) of the Alaska Statehood Act {because
it does not require the payment of rent or royalties by hardrock miners), 
you asked that we provide research discussing several interrelated mining 
issues:

(1) Rents and royalties from minerals on State land.

How do other states address the issue of mineral rents and 
royalties from State lands?

Which states use a lease system?

Which states use a location system?

Which states use a combination lease/location system?

(2) Administrative implications of a change in the current State 
system.

What would be the potential advantages of a single, comprehen­
sive leasing system in terms of management costs and adminis­
trative simplicity?

What are the potential disadvantages of a comprehensive leasing 
system?
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(3) Economic rent from mining on State land.

Review applicable studies that quantify the potential for
economic rents from mining on State land.

Is there a discernible relationship between the price of spec­
ific metals (especially gold), mining activity on State land and 
potential economic rent?

(4) Reclamation of State mineral lands.

Review applicable reclamation standards or requirements for
State land.

We first briefly discuss the implications of the recent Alaska Supreme 
Court decision on State mineral leasing practices and then focus on the 
issues you raised. Several attachments provide background material. 
Attachment A is the text of Trustees of Alaska vs. State. Attachment B 
contains an Alaska Journal of Commerce and Pacific Rim Reporter article, 
"Court Decision May Hold Serious Consequences for Placer Miners." Attach­
ment C is a Department of Natural Resources (DNR) study, "Report on 
Selected Mining Leasing Systems in the United States and Canada." Attach­
ment D contains the annual permits, paperwork and fees that must be filed 
with DNR by placer miners. Attachment E is DNR's outline of options for 
responding to the Supreme Court decision. Attachment F contains the sec­
tions of the Alaska Administrative Code that deal with reclamation of min­
ing sites. Attachment G is a statement of "Interagency Placer Mining
Enforcement Priorities 1978" signed by the commissioners of the Departments 
of Environmental Conservation (DEC), Fish and Game (ADF&G) and Natural
Resources (DNR).

Trustees for Alaska vs. State

Under the traditional "location system," a miner is allowed to locate a 
mining claim on State land when a mineral deposit is found. The federal 
1872 Mining Law is the basis for the location system in Alaska. A miner 
stakes the corners of his claim (typically less than 40 acres per cl-im) 
and records the location with the Department of Natural Resources (DNR) 
district recording office. A mining claim on State land may be maintained 
by performing $200 worth of annual labor per claim or location. Miners do 
not have to pay rent or royalty to the State as long as the minimal amount



Representative Brown
September 2, 1987
Page 3

of annual labor is performed as documented in the annual labor report 
filed with the district office (see Attachment D). All locatable minerals 
on State land are open to claim staking under the location system, unless
specifically restricted to mining under a lease.

In 1983, a coalition of environmental, Native and fishing groups challenged 
the State's location/leasing system for the extraction of hardrock minerals 
on the grounds that it violated the Statehood Act (see Attachments A, B. 
and E). On May 1, 1987, the Alaska Supreme Court ruled that the coalition 
was entitled to bring this lawsuit because the potential revenues the State 
is giving up by not charging rent are of "public significance". According 
to the appellants in the case, about 50,000 existing mining claims in
Alaska are affected and the State is illegally giving up over $100,000 in
royalties.

The court ruled that rent or royalties must be paid to the State by any 
miner operating on State "mineral lands" and that labor in lieu of rent was 
invalid. The court defined "mineral lands" to include all State lands that 
were known to be "mineral in character" at the time they were selected by 
the State. Much of the current legal controversy over the Court's decision 
revolves around the interpretation of the "mineral in character" defini- 
tion--exactly when State land was known to contain mineral prospects and 
what criteria determine which are mineral lands. According to DNR, the 
traditional test is "known or believed to be valuable in minerals," which 
leaves a wide range of possibilities for a State leasing program (see 
Attachment E).

As noted by attorney Rick Johannsen in Attachment B, the Supreme Court 
decision raises more questions than it answers. It is very likely that any 
statutory or regulatory changes made to bring the State into compliance 
with the court's decision will face further legal challenge. The State has 
» nealed the case to the U.S. Supreme Court and Trustees for Alaska is also 
cross-petitioning the Court to review the decision. The DNR has asked the 
Attorney General's Office to come up with a supportable definition of 
"mineral in character."

^here is a very small amount of State land that is not open to claim 
staking and in restricted to mining under lease.

2The court's decision does not affect the majority of placer claims in 
the state; over 80 percent of placer mining claims in Alaska are on federal 
land and most of these date to pre-statehood.
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Rents and Royalties from State Mineral Lands

In 1981, the Alaska Department of Natural Resources--Division of Research 
and Development--conducted a survey of mineral leasing alternatives used in 
16 western states and four Canadian provinces, as well as on federal 
acquired lands and Alaska's submerged lands (Attachment C). According to 
this study, there are three basic leasing systems in use: mining location 
with subsequent conversion to lease; noncompetitive leasing through 
preference-right conversion of prospecting permits; and direct leasing 
through an application process or competitive bidding.

Three states and three provinces use location as a first step in leasing, 
allowing miners to hold claims for terms of 60 days to three years before 
converting to a lease agreement. (Attachment C contains a chart that pro­
vides a comprehensive list of mineral leasing systems in the western states 
and Canada.) In nine states and two provinces, as well as on federal 
acquired lands and Alaska's submerged lands, miners apply for prospecting 
permits as a first step to leasing. The terms of prospecting permits vary 
from six months to ten years. Six states allow miners to apply directly 
for a lease without prior claim or prospecting permit. In 12 states and 
on federal acquired land, competitive lease sales may be held. Lease 
terms range from three to 99 years in western states, with the most common
duration being 10 - 20 years. Canadian lease terms are 21 years.

Seventeen of the 22 governmental entities surveyed by DNR charge a royalty 
on minerals removed from their leases. A mineral royalty is a percentage 
of the value of the minerals produced from a mine. Royalties may be paid 
in addition to rent on mineral leases, though in some cases rent is de­
ducted from royalty payments. Royalty rate schedules vary widely among the
various states and provinces. Depending on the commodity and state, royal­
ties may be assessed on the basis of volume of minerals mined and removed 
from the leased premise or as a percentage of the gross or net value of 
minerals removed. In some states and on federal acquired lands, royalty 
rates are negotiated for each individual lease.

Administrative Implications for Changes in the Current State Lease System

The present location system is very easy to administer. The system vir­
tually runs itself and DNR has only to maintain district recording offices 
for claims and other paperwork to be filed and fees to be collected. Any 
change from the present system is likely to encounter stiff opposition from 
miners, who naturally do not want to pay more to maintain their claims. On 
the other hand, the paperwork associated with an annual rental payment 
should be at least as simple as the current "Affidavit of Annual Labor" 
form procedure (see Attachment D for copies of the forms).
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The DNR's general policy goals for a revised mineral leasing system
include: consistency; fairness; avoiding further litigation which may 
jeopardize mining on State land; and ensuring a fair and reasonable return 
for use of State land and minerals. Attachment E contains a cursory analy­
sis by DNR staff of four options for a revised mineral leasing system.
One option, which the State is already pursuing, is to ask the U.S. Supreme
Court to review the decision. Another would be to convert the present sys­
tem to a simple leasing arrangement, where miners simply pay an annual 
rental fee on their claims.

The two remaining options are based on how broadly the definition of 
"mineral in character" is interpreted. Under a broad definition, most 
mining claims would fall under the leasing system and be subject to rent 
and/or royalty payments. Those lands which were not known to be "mineral 
in character" would remain under the present location system. Under a 
narrow definition, few claims would be included in the leasing system. 
Both of these options would entail increased administrative costs and 
result in a combination system where some miners would fall under the 
leasing system and others could remain under the location system. A 
two-track system could be challenged in court on the grounds of fairness.

Objectively, the "mineral in character" criteria may be specious. Presum­
ably a miner stakes a claim on State land because he thinks the land might
contain mineral deposits, regardless of when or if the State government
knew of it. This issue will likely be decided in court. The two-track 
leasing system options that would be a consequence of the "mineral in 
character" criteria do not appear to meet any of the DNR policy goals 
stated above. The simplest and easiest leasing system to administer would 
be one which charged a flat annual fee per claim. Such a system would
also discourage speculative holding of claims and would be likely to reduce 
the total number of active claims considerably. From a practical 
standpoint, DNR is understaffed and would have a very difficult time
administering any program that requires staff time in addition to the 
present work load.

If a simple leasing system is chosen as the preferred option, then the 
question of whether to charge royalty payments for minerals removed from 
State leases "to ensure a fair and reasonable return for use of State land 
and minerals" needs to be resolved. As enumerated in Attachment C, there 
are many different royalty systems. The easiest way to categorize them is 
whether they are calculated on gross or net volume/value of minerals 
removed. There are advantages and tradeoffs to each system that are 
related to the cyclical swings in mineral commodity prices.
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Royalty payments on gross volume/value of minerals removed have the 
advantage of being easy to administer but may encourage "high grading" and 
discourage mining and employment during periods of depressed mineral prices 
(explained in the next section). Royalty payments on the net value of 
minerals removed allow the State to share in the increased profits when 
mineral prices are high. Net value royalty systems are difficult and 
costly to administer because the State must have detailed knowledge of the 
mining operation. Simple net value royalty approaches fail to distinguish 
between profits necessary to provide a competitive return to capital and 
"excess profits" or economic rent (explained below). By requiring a share 
of the returns necessary to attract adequate funding for a mining project, 
the net value approach can also discourage capital investment in marginal 
projects. Some states use a sliding scale on the gross volume/value or net 
returns to encourage mining of marginal projects and capture a share of 
increased profits during periods of high commodity prices. Of course, this 
type of royalty system has the disadvantage of being complicated to admin­
ister.

Economic Rent from Mining on State Lands

Economic rent can be defined as the excess of revenues over the costs of 
mining and processing, where costs include a profit sufficient to attract 
capital funds to the project. The degree to which a leasing policy 
extracts economic rent is an appropriate criterion for comparing different 
leasing systems. It is the only measure by which the State and mining 
companies can receive appropriate returns, without discouraging mine devel­
opment and employment. Theoretically, with adequate competition and pre­
cise information regarding ore location, quality and ultimate production 
costs, the share represented by economic rent would be offered freely by 
mining companies for the right to mine a certain tract. In other words, 
economic rent represents the maximum amount any company could pay for the 
right to mine. Ideally, under a leasing policy that extracts economic 
rent, companies will not earn excessive returns on high quality deposits 
and will not be discouraged from mining low grade deposits.

"High grading" is the practice of mining only higher grade ores and leaving 
lower grade ores unmined. High grading may occur under several leasing 
systems, but is most easily illustrated with royalty systems. In this 
case, the required payments become a cost of producing each ton of ore and 
can be avoided only by leaving the ore unmined. It is in the interest of

3"Evaluation of Minnesota Mineral Leasing," State of Minnesota, Office of 
the Legislative Auditor, Program Evaluation Division, June 24, 1982, p. 15.
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each mining company to establish a minimum grade of ore which is profitable 
to mine under a given lease, taking royalty or other payments into account 
as a cost of production. Having established such a cutoff grade, a company 
will choose not to mine ores which fall below that grade. One effect of 
high grading is that companies reduce the scope of their operations, result­
ing in reduced output, employment and mining revenue for the State. Thus 
an important measure of the success of any leasing system is the extent to 
which it avoids the adverse effects of high grading.

There are no existing studies that quantify the potential economic rent 
from State mineral lands in Alaska. As explained above, economic rent is a 
theoretical concept that is in large part determined by the quality of min­
eral deposits on State land, commodity price cycles and the regulatory envi­
ronment (including State leasing terms). According to Jerry Gallagher, 
DNR-Director of Mining, there are 48,000 existing claims on State land. If 
we assume a simple leasing system charging $1.25 per acre annual rent on 
40-acre claims, such a system would generate $2.4 million in annual State 
revenue. Obviously, mining activity increases when commodity prices 
(especially gold) are high and therefore potential leasing revenues from 
new claims and potential royalty payments for operating mines (economic 
rent) increases proportionally. We do not have information to make esti­
mates of potential royalty payments and therefore cannot estimate potential 
economic rent.

Reclamation of State Mineral Lands

There is no current statutory or regulatory language in State law that 
explicitly deals with reclamation of placer mining operations. Placer 
miners operate under a miscellaneous land use permit, which is issued by 
DNR in response to the miner's annual placer mining application. The 
Department of Natural Resources charges miners $100 to distribute the 
annual application form to 13 State and federal agencies for appropriate 
permits. Attachment F contains the Alaska Administrative Code regulations 
(11 AAC 96.010 - 96.250) concerning reclamation of State mineral lands 
under a miscellaneous land use permit. These regulations require miners 
to return the land to as near the original state as possible, (i.e., 
reclaim their tailings area and recover topsoil so the site can be 
revegetated). Reclamation requirements are stipulated in each miner's 
permit and plan of operations. For mining activities on special priority 
streams, permits are given close scrutiny and higher level reclamation 
stipulations may be required.
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The commissioners of DNR, ADF&G and DEC have signed an enforcement priori­
ties agreement for placer mining operations which directs field staff to 
"inspect all mining operations on priority streams and as many mining opera­
tions for which time and funding are available on nonpriority streams" 
(Attachment G). According to Mr. Gallagher, the special priority streams 
covered in this agreement are inspected monthly by DNR field staff. The 
DNR staff do not routinely inspect other mining sites for reclamation com­
pliance, though they do conduct inspections in response to citizen or other 
agency complaints.

The DNR-Division of Mining staff will begin rewriting Chapter 96 of the 
Alaska Administrative Code to explicitly include placer mining in early 
1988. The process should take approximately one year to complete and prom­
ulgate. Because a rewrite of the miscellaneous land use regulations 
involves several other divisions, the process will take a long time. 
According to Mr. Gallagher, having placer mining regulations explicitly 
laid out in the code should eventually increase the administrative 
efficiency of the Mining Division because reclamation stipulations will not 
have to be included in each individual permit.

*  *  *

We hope we have provided enough information for your purposes. We have 
limited our discussion of possible rent and royalty alternatives to those 
which seemed appropriate to Alaska and workable for placer miners. We have 
collected a good deal of information on mining issues in our library which 
we will share upon request. Please call if you have questions or if we can 
be of further assistance.

Attachments
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Mr. Anderson argues that the specific 
statute, the Limited Entry Act, controls the 
general statute, the Exemptions Act, be­
cause where two statutes conflict, the spe­
cific statute should prevail regardless of 
whether it was passed prior to the general 
statute, ‘‘unless it appears that the legisla­
ture intended to make the general act con­
trolling." State, Department o f  Highways 
v. Green, 586 P.2d 595, 602 (Alaska 1978), 
a ffd  sub. nom., 823 Square Feet v. State, 
660 P.2d 443 (Alaska 1983). As we con­
clude from our analysis of the legislature’s 
intent in enacting the relevant statutes, we 
believe the legislature intended the general 
Exemptions Act to prevail in this type of 
case.

III. CONCLUSION 
The expressions of legislative intent in 

combination with the clear provisions of the 
1982 Exemptions Act persuade us that the 
legislature meant what it said in permitting 
a parent with past due child support claims 
to execute against an otherwise exempt 
limited entry permit. Therefore, we RE­
VERSE the superior court’s denial of Mrs. 
Anderson's motion to execute on Mr. 
Anderson’s limited entry permit for past 
due child support, and REMAND with in­
structions to grant her motion.

REVERSED and REMANDED.

legislature's statement of findings and purpose. 
The legislature found that 

a disproportionately high percentage of lower- 
income, single-parent families are headed by 
women. The difficulties in obtaining child 
support from noncustodial parents contrib­
utes significantly to the hardship of those
families___

The legislature also finds that the hardship 
experienced by children in families who may 
rely on support from a noncustodial parent

TRUSTEES FOR ALASKA. Nunam Kit- 
lutsisti. Dinyea Corporation, Village of 
Minto, Alaska Independent Fisher­
men’s Marketing Association, Alaska 
Center for the Environment. Southeast 
Alaska Conservation Council, Friends 
of the Earth, Plaintiffs/Appellants,

v.
STATE of Alaska, Alaska Department of 

Natural Resources, Esther Wunnicke, 
Commissioner, Department of Natural 
Resources, Defendants/Appellees,

Alaska Miners Association, Fairbanks 
North Star Borough and Joseph E. Vo- 
gler, Defendants-Intervenors/Appel lees.

No. S-1142.

Supreme Court of Alaska.

May 1, 1987.

Coalition of environmental, Native, and 
fishing groups filed action seeking declara­
tion that State's mineral leasing system 
violated mineral leasing requirement of 
Alaska Statehood Act in that State did not 
require payment of either rent or royalties 
in leases of lands and that State incorrectly 
construed restrictions to apply only to 
lands known to contain minerals at time of 
State selection. The Superior Court of the 
Third Judicial District, Anchorage, Douglas 
Serdahely, J., ruled that plaintiffs did not 
have standing. Plaintiffs appealed. The 
Supreme Court, Matthews, J., held th a t (1) 
plaintiffs had standing as taxpayer-citizens 
to maintain action; (2) mineral leasing re­
quirement in Alaska Statehood Act, man­
dates system under which State must re­
ceive rent or royalties for its mining leases; 
(3) because Alaska's mineral leases do not

should not be a necessary condition that must 
be endured by those families. Statutory tools 
have been provided to enable the child sup­
port enforcement agency to collect unpaid
child support owed by a parent___

Ch. 144, § 1, SLA 1984. One of the statutory 
tools provided in the 1977 Act was the provision 
that exemptions under the Exemptions Act do 
not apply to proceedings to enforce the payment 
of child support. AS 47.23.25<Xi).
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require rents or royalties, in that value of 
required annual labor may be credited 
against rental, leasing laws do not meet 
mineral leasing requirement of Act; and (4) 
grant language in first sentence of section 
of mineral leasing requirement was intend­
ed to convey only mineral deposits in se­
lected lands whose mineral character was 
known at time of selection.

Reversed and remanded with di­
rections.

1. Action <s=13
Basic requirement for standing in 

Alaska is adversity.

2. Action 0=13
Under interest-injury approach stand­

ing, plaintiff must have interest adversely 
affected by conduct complained of; degree 
of injury to interest need not be great, and 
interest may be economic or may be intan­
gible, such as aesthetic or environmental 
interest.

3. Municipal Corporations <£=987
Taxpayer-citizen status is sufficient ba­

sis on which to challenge allegedly illegal 
government conduct on matters of signifi­
cant public concern.

4. Municipal Corporations o=987
Taxpayer-citizen standing cannot be 

claimed in all cases as matter of right; 
instead, each case must be examined to 
determine if several criteria have been met; 
case in question must be one of public 
significance and plaintiff must be appropri­
ate in terms of degree of interest, adversity 
of interest, and ability to competently advo­
cate position asserted.

5. Declaratory Judgment <£=294
Coalition of environmental, Native, and 

fishing groups had standing as taxpayer- 
citizens to maintain action for declaratory 
judgment that State's mineral leasing sys­
tem violates Alaska Statehood Act because 
it does not require payment of rent or 
royalties on mining leases, and that State 
incorrectly construed lease restrictions in 
Act to apply only to those lands known to 
have been mineral in character at time of 
State selection; case was one of public

significance in that, if plaintiffs prevailed. 
State would have to change its method of 
making State land available for mining, and 
plaintiffs were appropriate parties to bring 
suit. Alaska Statehood Act, § 6(a, b, i), 48 
U.S.C.A. prec. § 21.

6. Mines and Minerals <$=5.2(1?
Congress did not intend to preclude all 

litigation concerning meaning of mineral 
lease section of Alaska Statehood Act by 
enacting forfeiture proviso applicable when 
lands or minerals are disposed of contrary 
to provisions section; Congress intended 
only that United States Attorney General 
could bring forfeiture proceedings and that 
such proceedings could be brought only in 
United States District Court for the Dis­
trict of Alaska. Alaska Statehood Act, 
§ 6(a, b, i), 48 U.S.C.A. prec. § 21.

7. Declaratory Judgment <£=>296
Taxpayer-citizens could maintain de­

claratory judgment action for interpreta­
tion of mineral lease section of Alaska 
Statehood A ct Alaska Statehood Act, 
§ (Hi), 48 U.S.C.A. prec. § 21.

8. Public Lands <£=62
Primary purpose of grant of right to 

Alaska to select 103,350,000 acres of land 
from United States under Alaska Statehood 
Act was to ensure economic and social well­
being of new State. Alaska Statehood Act,
§ 6(a, b), 48 U.S.C.A. prec. § 21.

9. Mines and Minerals <$=5.2(1)
Mineral leasing restriction in Alaska 

Statehood Act was intended to further goal 
of State revenue production. Alaska State­
hood Act, § 6<i), 48 U.S.C.A. prec. § 21.

10. Mines and Minerals <$=5.1(1)
Federal Mineral Leasing Act was

passed rejecting location system for certain 
minerals in order to provide revenue to 
United States. Mineral Lands Leasing Act, 
§§ 1-25, 30 U.S.C.A. §§ 181-263.

11. Mines and Minerals <£=5.2(1)
Mineral leasing requirement in Alaska

Statehood Act, considered in context of 
School Lands Act and Mineral Leasing Act, 
other statehood mineral grants, and miner­
al leasing systems in other states, man-
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dates system under which State must re­
ceive rent or royalties for its mining leases. 
•13 U.S.C.A. § 870(b); Alaska Statehood 
Act. § 6{i), 48 U.S.C.A. prec. § 21; Mineral 
Lands Leasing Act, §§ 1-25, 30 U.S.C.A. 
§§ 181-263.

12. Mines and Minerals «=5.2(1)
Because Alaska’s mineral leases do not

require rents or royalties, in that value of 
required annual labor may be credited 
against rental, State hard rock mineral 
leasing laws do not meet mineral leasing 
requirement of Alaska Statehood Act. 
Alaska Statehood Act, § 6{i), 48 U.S.C.A. 
prec. § 21; AS 38.05.185, 38.05.205, 38.05.- 
205(b), 38.05.210.

13. Mines and Minerals ©=5.2(1)
Grant language in first sentence of 

section of mineral leasing requirement of 
Alaska Statehood Act was intended to con­
vey only mineral deposits in selected lands 
whose mineral character was known at 
time of selection. Alaska Statehood Act,
§ 6(i), 48 U.S.C.A. prec. § 21.

Eric Smith and Robert W. Adler, Anchor­
age, for plaintiffs/appellants.

Robert M. Maynard and Mark P. 
Worcester, Asst. Attys. Gen., Anchorage, 
Harold M. Brown, Atty. Gen., Juneau, for 
defendant/appellee State of Alaska, Alaska 
Dept, of Natural Resources, and Esther 
Wunnicke, Com’r, Dept of Natural Re­
sources.

Jame3 N. Reeves, Bogle & Gates, An­
chorage, for defendant/appellee Alaska 
Miners Ass’n.

Ronald A. Zumbrun, Robin L. Rivett, and 
James S. Burling, Pacific Legal Founda­
tion, Sacramento, Cal., and Michael B. 
Markham, Borough Atty., Fairbanks, for 
defendant/appellee Fairbanks North Star 
Borough.

Thomas R. Wickwire, Fairbanks, for de­
fendant/appellee Joseph E. Vogler.

Before RABINOWITZ, CJ., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION

MATTHEWS, Justice.

Alaska was granted the right to select
103,350,000 acres of land from the United 
States under section 6(a) and (b) of the 
Alaska Statehood Act Pub.L. No. 85-508, 
72 S ta t 339 (1958) (set out in a note preced­
ing 48 U.S.C. § 21 (1982)). Mineral depos­
its in selected lands were also conveyed, 
subject to certain restrictions. Section 6(i) 
of the Act provides:

All grants made or confirmed under 
this Act shall include mineral deposits. 
The grants of mineral lands to the State 
of Alaska under subsections (a) and (b) of 
this section are made upon the express 
condition that all sales, grants, deeds, or 
patents for any of the mineral lands so 
granted shall be subject to and contain a 
reservation to the State of all of the 
minerals in the lands so sold, granted, 
deeded, or patented, together with the 
right to prospect for, mine, and remove 
the same. Mineral deposits in such lands 
shall be subject to lease by the State as 
the State legislature may direct: Promd- 
ed. That any lands or minerals hereafter 
disposed of contrary to the provisions of 
this section shall be forfeited to the Unit­
ed States by appropriate proceedings in­
stituted by the Attorney General for that 
purpose in the United States District 
Court for the District of Alaska.

This case presents issues concerning the 
meaning of the section 6(i) grant and re­
strictions, and of appellants' standing to 
bring an action in state court to construe 
tlie meaning of the Alaska Statehood Act

I. PROCEEDINGS BELOW
The appellants are a coalition of environ­

mental, Native, and fishing groups. They 
filed an action in superior court seeking a 
declaration that the state’s mineral leasing 
system violates section 6(i) in that the state 
does not require payment of either rent or 
royalties in leases of lands subject to sec­
tion 6(i), and that the state has incorrectly 
construed the section 6(i) restrictions to 
apply only to lands known to contain miner­
als a t the time of state selection rather
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than to all selected lands which contain 
minerals.1

All parties moved for summary judg­
m ent The trial court ruled that the appel­
lants did not have standing, that section 6(i) 
is enforceable only by the Attorney Gener­
al of the United States, and that the state’s 
mineral management system does not vio­
late section 6(i). The court did not rule on 
the question whether the section 6(i) re­
strictions apply to all state-selected lands 
containing minerals or merely to those 
known to contain minerals at the time of 
selection.

We conclude that appellants have stand­
ing to maintain this declaratory judgment 
action, that the state’s mineral leasing sys­
tem violates section 6(0 because it dees not 
require the payment of rent or royalties on 
mining leases, and that section S(i) applies 
only to those lands known to have been 
mineral in character at the time of state 
selection.

II. STANDING TO MAINTAIN DE­
CLARATORY JUDGMENT ACTION

A. Standing
[1] "Standing questions are limited to 

whether the litigant is a ‘proper party to 
request an adjudication of a particular is­
sue Moore v. State, 553 P.2d 8, 24
n. 25 (Alaska 1976) (quoting Flast v. Co­
hen, 392 U.S. 83, 100-01, 88 S.Ct 1942, 
1952-53, 20 L.Ed.2d 947, 961 (1968)). 
Standing in our state courts is not a consti­
tutional doctrine; rather, it is a rule of 
judicial self-restraint based on the principle 
that courts should not resolve abstract 
questions or issue advisory opinions. Id. 
The basic requirement for standing in Alas­
ka is adversity. Id.

1. Appellants also contend that section 6(i) has 
become part of the Constitution of Alaska, and 
has created public trust duties. Thus, appel­
lants argue, to the extent that section 6(1) has 
been violated, so has the Alaska Constitution 
and the public trust.

2. Eg., Thomas v. Bailey, 595 P.2d 1 (Alaska 
1979) (land grant initiative challenged by citi­
zens and taxpayers); Abrams v. Slate, 534 P.2d 
91 (Alaska 1975) (taxpayer and citizen suit chal­
lenging legislative formation of Eagle River-

The concept of standing has been inter­
preted broadly in Alaska. We have "de­
parted from a restrictive interpretation of 
the standing requirement,’’ Coghill v. 
Boucher, 511 P.2d 1297, 1303 (Alaska 
1973), adopting instead an approach “ favor­
ing increased accessibility to judicial fo­
rums.” Moore v. State, 553 P.2d at 23; see 
also State v. Lewis, 559 P.2d 630, 634 n. 7 
(Alaska) (and cases cited therein), cert de­
nied, 432 U.S. 901, 97 S.Ct. 2943, 53 
L.Ed.2d 1073 (1977). Our cases have dis­
cussed two different kinds of standing. 
One is interest-injury standing; the other is 
citizen-taxpayer standing.

[2] Under the interest-injury approach, 
a plaintiff must have an interest adversely 
affected by the conduct complained of. 
Such an interest may be economic, Moore, 
553 P.2d at 24; Wagstaff v. Superior 
Court, Family Court Division, 535 P.2d 
1220, 1225 (Alaska 1975), or it may be 
intangible, such as an aesthetic or environ­
mental interest Lewis, 559 P.2d at 635. 
The degree of injury to the interest need 
not be great; “ ‘[t]he basic idea . . .  is that 
an identifiable trifle is enough for standing 
to fight out a question of principle; the 
trifle is the basis for standing and the 
principle supplies the motivation.’ ” Wag­
staff, 535 P.2d at 1225 & n. 7 (quoting 
Davis, Standing: Taxpayers and Others, 
35 U.Chi.LRev. 601, 613 (1968)).

In the instant case, the appellants assert 
that they have standing as citizens or tax­
payers, rather than because their interests 
are injured. In prior cases, we have often 
permitted taxpayers or citizens to chal­
lenge governmental action based on their 
status as taxpayers or citizens. In many 
such cases, standing has been assumed and 
not discussed.1 We have, however, explic-

Chugiak Borough); Boucher v. Engslrom, 528 
P.2d 456 (Alaska 1974) (citizen suit to enjoin 
placement of capital move initiative on ballot); 
Boucher v. Bomhoff, 495 P-2d 77 (Alaska 1972) 
(citizen challenge to the wording of a refer­
endum question); Jefferson v. Asplund, 458 P.2d 
995 (Alaska 1969) (taxpayer suit challenging 
public professional service contract); Jefferson 
v. Greater Anchorage Area Borough, 451 P.2d 
730 (Alaska 1969) (taxpayer suit challenging a 
bond issue); Suber v. Alaska State Bond Com­
mittee, 414 P.2d 546 (Alaska 1966) (taxpayer suit

ALASKA v. STATE Alaska 327
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itly addressed taxpayer-citizen standing on 
other occasions. For example, in Coghill v. 
Boucher, 511 P.2d 1297 (Alaska 1973), reg­
istered voters (one of whom was also a poll 
watcher) were allowed to challenge certain 
proposed vote-counting procedures. In 
finding standing, we stated:

In the case at bar, we conclude that a 
retreat to restrictive notions of standing, 
as urged by appellee, would not advance 
the public's vital interest in maintenance 
of the integrity of vote-tallying proce­
dures during statewide elections. Denial 
of standing to appellants in the instant 
case would have the effect of unduly 
limiting the possibility of a popular check 
upon executive control of the election 
process. If registered voters and poll 
watchers are foreclosed from seeking ju­
dicial review of administrative regulation 
of this sensitive aspect of our govern­
mental system, then it may well be that 
any review of executive activity in this 
area would be completely foreclosed, par­
ticularly in the event that candidates or 
political parties were unwilling to chal­
lenge such administrative actions. We 
decline to restrict the public’s access to 
Alaska's courts in such a manner.

Id. a t 1304.
We also discussed the question of tax­

payer standing in Lewis, 559 P.2d 630. At 
issue was the legality of a three-way land 
trade between the state, the federal 
government, and a native regional corpora­
tion. Our characterization of the plaintiffs’ 
interest in Lewis applies in this case. 
"Here, plaintiffs are seeking to protect 
mineral resources in land originally select­
ed from the federal government under the 
Statehood Act. Their interest in the state’s 
retention of mineral rights in state lands is 
no less significant than the aesthetic and 
environmental values sought to be vindicat-

challenging public mortgage adjustment pro­
gram); Wallers v. Cease, 394 P.2d 670 (Alaska 
1964) (citizen suit to enjoin (referendum relating 
to formation of local government units); DeAr- 
mond v. Alaska Slate Development Corporation, 
376 P.2d 717 (Alaska 1962) (taxpayer suit chal­
lenging the legality of public corporation); 
Starr v. Hagglund, 374 P.2d 316 (Alaska 1962) 
(citizen suit to enjoin capital move initiative).

ed in Sierra Club (t>. Morton, 405 U.S. 727,
92 S.Ct. 1361, 31 L.Ed.2d 636 (1972)] and 
[United Slates t-,] SCRAP  (,412 U.S. 669.
93 S.Ct. 2405, 37 L.Ed.2d 254 (1973) ]." 559 
P.2d at 635. We declined to decide wheth­
er standing should be allowed in all taxpay­
er or citizen actions, but we allowed tax­
payer standing in Lewis. Several factors 
influenced our conclusion: the land trans­
fer allegedly violated specific constitutional 
limitations, the transfer was significant in 
size and in its potential economic impact on 
the state, and no one seemed to be in a 
better position than the plaintiffs to com­
plain of the illegality of the transaction. 
Id.

In Carpenter v. Hammond, 667 P.2d 
1204 (Alaska), appeal dismissed, 464 U.S. 
801, 104 S.Ct. 45, 78 L.Ed.2d 67 (1983), we 
affirmed, in an alternative holding, the 
standing of a citizen to challenge the reap­
portionment of a House District in which 
she did not reside or vote. We stated: 

In the instant case, Carpenter alleges 
that District 2 violates a specific constitu­
tional limitation and that the disputed 
transaction (the drawing of election dis­
trict lines) arguably will have a signifi­
cant impact on the state. Here the dis­
pute over District 2 has been fully 
briefed, argued at trial and on appeal, 
and there is no one in a better position 
than Carpenter to litigate these issues. 
In our view, Carpenter also meets the 
standing criteria of Lewis.

Id. a t 1210 (footnote omitted).
Gilman v. Martin, 662 P.2d 120 (Alaska 

1983), involved a challenge to a municipal 
sale of land. We upheld taxpayer stand­
ing, stating that ”[a]ny resident or taxpay­
er of a municipality has a sufficient inter­
est in the disposition of a significant num­
ber of acres of the municipality's land to

Some of ihese cases were subsequently recog­
nized as taxpayer standing suits. See K it  L 
Distributors, Inc. v. Murkowski, 486 P.2d 351, 
353 n. 1 (Alaska 1971) (characterizing Jefferson 
v. Asplund, 458 P.2d 995. and Greater Anchorage 
Area Borough v. Porter and Jefierson, 469 P.2d 
360 (Alaska 1970), as taxpayer standing actions); 
Moore, 553 P.2d at 24 n. 26 (citing Je/lerson v. 
Greater Anchorage Area Borough, 451 P.2d 730. 
as an example of taxpayer standing).
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seek a declaratory judgment as to the va­
lidity of the disposition." Id. at 123.

In Hoblit v. Commissioner o f  Natural 
Resources, 678 P.2d 1337 (Alaska 1984), we 
held that plaintiff did not have standing as 
a taxpayer to challenge the sale of some 
twenty acres of state land. We distin­
guished Gilman on the grounds that the 
amount of acreage involved in Hoblit was 
not “significant." 678 P.2d at 1341. Sim­
ilarly, we distinguished Lewis because the 
“ ‘magnitude of the transaction and its po­
tential economic impact on the State' which 
were determinative in Lewis are simply 
lacking here.” Id. We remanded for a 
determination as to whether or not the 
plaintiff had standing because of his status 
as an adjoining land owner. Id. at 1341-42.

(3] This review of taxpayer-citizen 
standing in Alaska clearly demonstrates 
that taxpayer-citizen status is a sufficient 
basis on which to challenge allegedly illegal 
government conduct on matters of signifi­
cant public concern. Taxpayer-citizen 
standing has never been denied in any deci­
sion of this court, except on the basis that 
the controversy was not of public signifi­
cance,* or on the basis that the plaintiff

3. Hoblit, 678 P.2d 1337.

4. Greater Anchorage Area Borough v. Porter and 
Jefferson, 469 P.2d 360.

5. The Ulah Supreme Court relied in part on
Lews and adopted a discretionary denial ap­
proach in Jenkins v. Swan, 675 P.2d U45, 1 ISO-
51 (Utah 1983):

I f  the plaintiff does not have standing under 
the first step [that is, interest-injury standing), 
we will then address the question of whether 
there is anyone who has a greater interest in 
the outcome of the case than the plaintiff. If  
there is no one, and if the issue is unlikely to 
be raised at all if the plaintiff is denied stand­
ing, this Court will grant standing. See, e.g., 
Stare v. Lewis, Alaska. 559 P.2d 630, 635 
(1977). When standing is predicated on the 
assertion that the issues involve “great public 
interest and societal impact,” we will retain 
our practical concern that the parties involved 
have the interest necessary to effectively assist 
the court in developing and reviewing all rele­
vant legal and factual questions. The Court 
will deny standing when a plaintiff does not 
satisfy the first requirement of the analysis 
and there are potential plaintiffs with a more 
direct interest in the issues who can more 
adequately litigate the issues.

3 2 4  ( A l e a k *  1 9 8 7 )

was not a taxpayer.4 However, Lewis and 
Carpenter suggested, without deciding, 
that taxpayer-citizen standing may be de­
nied even in cases of public significance 
under certain circumstances.5

[4J In our view, taxpayer-citizen stand­
ing cannot be claimed in all cases as a 
matter of right. Rather, each case must be 
examined to determine if several criteria 
have been m et First, the case in question 
must be one of public significance.* On 
measure of significance may be that specif­
ic constitutional limitations are at issue, as 
in Carpenter and Lewis. That is not an 
exclusive measure of significance, however, 
as statutory and common law questions 
may also be very important7 Second, the 
plaintiff must be appropriate in several re­
spects. For example, standing may be de­
nied if there is a plaintiff more directly 
affected by the challenged conduct in ques­
tion who has or is likely to bring su it The 
same is true if there is no true adversity of 
interest such as a sham plaintiff whose 
intent is to lose the lawsuit and thus create 
judicial precedent upholding the challenged 
action.8 Further, standing may be denied

The third step in the analysis is to decide if 
the issues raised by the plaintiff are of suffi­
cient public importance in and of themselves 
to grant him standing. The absence of a 
more appropriate plaintiff will not automati­
cally justify granting standing to a particular 
plaintiff. This Court must still determine, on 
a case-by-case basis, that the issues are of 
sufficient weight, see Jenkins v. Finlinson, 
Utah, 607 P.2d 289 (1980), and that they are 
not more properly addressed by the other 
branches of government. Constitutional and 
practical considerations will necessarily affect 
our decisions in cases where a plaintiff who 
lacks standing under step one nevertheless 
raises important public issues. These are 
matters to be more fully developed in the 
context of future cases.

6. See, e.g., Carpenter, 667 P Jd  at 1210: Gilman, 
662 P.2d at 123; Lewis, 559 P.2d at 635.

7. See, e.g„ Coghill v. Boucher, 511 P.2d 1297 
(taxpayers challenge of lieutenant governor's 
promulgation of regulations under elections 
statute).

8. See Hast v. Cohen, 392 U.S. 83, 100, 88 S.Ct. 
1942. 1952, 20 L E d Jd  947. 962 (1968) (“federal 
courts will not entertain friendly suits . . .  or 
those which are feigned or collusive").
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if the plaintiff appears to be incapable, for 
economic or other reasons, of competently 
advocating the position it has asserted.’

The instant case is undoubtedly one of 
public significance. If appellants prevail, 
the state must change its method of mak­
ing state land available for mining. Some
50,000 existing mining claims may be af­
fected. Under the current system, accord­
ing to the appellants, the state is illegally 
giving up more than $100,000 annually in 
royalties. Further, the state is a t risk of 
forfeiting to the United States extensive 
areas of state lands. The state has correct­
ly acknowledged the significance of this 
case.

We turn now to consider whether appel­
lants are appropriate parties to bring this 
s u it  They are well represented by compe­
tent counsel who have forcefully presented 
their position. They are not sham plain­
tiffs; their sincerity in opposing the state’s 
mineral disposition system is unquestioned. 
On the other hand, the stace argues that 
there is a potential plaintiff with a more 
direct interest in the validity of the state’s 
system. The state contends that the Attor­
ney Genera] of the United States may bring 
a forfeiture proceeding under section 6(i) 
and that this possibility means that appel­
lants lack standing.

In our view, the mere possibility that the 
Attorney General may sue does not mean 
that appellants are inappropriate plaintiffs. 
In Carpenter, a resident and voter of the 
House District in question would theo­
retically have been more interested in liti­
gating the question whether the district 
was malapportioned than was the non-resi­
dent plaintiff in that case. However, no 
such person had filed s u it We noted that 
the issues had been fully presented at trial

9. One reason for the adversity requirement is to 
insure that the issues are well presented. As the 
Utah Supreme Court said, "When standing is 
predicated on the assertion that the issues in­
volve 'great public interest and societal impact,’ 
we will retain our practical concern that the 
panics involved have the interest necessary to 
effectively assist the coun in developing and 
reviewing all relevant legal and factual ques­
tions.” Jenkins, 675 P.2d at U50-S1.

In the analogous context of class action suits, 
one Important criterion of a party’s ability to 
effectively represent the class is its capacity, for

and on appeal by the plaintiff, and held 
that she had standing.. 667 P.2d at 1210. 
Similarly, in Coghill v. Boucher, we sug­
gested that candidates, or political parties 
might be more interested than registered * 
voters and poll watchers in challenging the 
vote-counting procedures a t issue. How­
ever, they had not done so. We noted that 
if the plaintiffs were not afforded standing, 
"it may well be that any review of execu­
tive activity in this area would be complete­
ly foreclosed." 511 P.2d at 1034. Thus, 
the crucial inquiry is whether the more 
directly concerned potential plaintiff has 
sued or seems likely to sue in the foreseea­
ble future. The Attorney General has not 
sued nor are there any indications that he 
plans to do so.

Moreover, the appellants’ interest in this 
suit is different than the Attorney Gener­
al’s would be if suit were brought in the 
United States District Court pursuant to 
section 6<i). Appellants are interested in 
preserving to the state the economic value 
of these lands. The Attorney General, 
however, would be bringing an action for 
forfeiture of these lands, contrary to appel­
lants' interest

[5] For these reasons we conclude that 
appellants have standing as taxpayer-citi- 
zens to maintain this action.

B. A Declaratory Judgment Action 
Interpreting the Provisions o f  Sec­
tion 6(i) May be Maintained.

[6J There has been much litigation con­
cerning the meaning and scope of various 
statehood act land grants and their restric­
tions.10 There have been frequent ques­
tions of ownership of the granted lands as 
between private or governmental contest-

economic and other reasons, to competently ad­
vocate its position. See 3B J. Moore and J. 
Kennedy, Moore's Federal Practice § 23.07(1.-1], 
at 23-215 (1985) (under Fed.R.Civ.P. 23(a)(4),
"it has become routine to inquire into the com­
petence, experience and vigot of the representa­
tive's counsel” ).

10. Eg., Boyce v. Pima County, 24 Ariz. 259, 208 
P. 419 (1922); Jensen v. Dinehart, 645 P.2d 32 
(Utah 1982); cf. State v. University o f Alaska.
624 P.2d 807 (Alaska 1981).
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ants." Much of this litigation has occurred 
in the state courts. The question present­
ed in this case is whether Congress intend­
ed to preclude all litigation concerning the 
meaning of section 6(1) by enacting the 
proviso which reads:

That any lands or minerals hereafter dis­
posed of contrary to the provisions of 
this section shall be forfeited to the Unit­
ed States by appropriate proceedings in­
stituted by the Attorney General for that 
purpose in the United States District 
Court for the District of Alaska.
In our view, this question must be an­

swered in the negative. It is clear that 
Congress intended that only the U.S. Attor­
ney General could bring forfeiture proceed­
ings and that such proceedings could only 
be brought in the United States District 
Court for the District of Alaska. No infer­
ence can be drawn, however, from either 
the context or the history of the Statehood 
Act that forfeiture proceedings were meant 
to be the only means by which a judicial 
interpretation of the meaning of section 6(i) 
could be obtained.

[7] The sole reference to the land grant 
forfeiture provision which we have found 
in the legislative history appears in the 
Senate Report accompanying a 1954 bill 
providing for the admission of Alaska into 
the Union, S. 50, 83d Cong., 2d Sess. (1954): 

The Attorney General is authorized to 
take appropriate proceedings for forfei­
ture of any of the lands granted to the

11. Eg., Rodgers v. Berger, SS Ariz. 433, 103 P.2d 
266 (1940) (appeal from suit by private mining 
claimant against state and other private claim­
ants to quiet title in mining claim on land grant­
ed under statehood act; in trial court, state 
alleged it was owner because land was a school 
section; state did not appeal trial court's judg­
ment for plaintiff); Texas Pacific Coal <Si Oil Co. 
v. State, 125 Mont. 258, 234 P Jd  452 (1951) 
(corporation's suit against state to quiet lease­
hold title to oil and gas deposits under certain 
school land acquired by stare under state en­
abling act); cf. Lassen v. Arizona, 385 U.S. 458, 
87 S.Ct. 584, 17 L.Ed.2d 515 (1967) (appeal from 
Arizona Supreme Court ruling in case between 
two state executive agencies to.compel compen­
sation to trust created under New Mexico-Arizo- 
na Enabling Act); State v. Walker, 61 N.M. 374, 
301 P.2d 317 (1956) (suit between State High­
way Commission and Commissioner of Public 
Lands concerning rights of way or easements

3 2 4  ( A l u k a  1 9 8 7 )

Suite which are disposed of contrary to 
these restrictions. In making the above 
provision, the committee has followed the 
practice prevalent in a number of mining 
States—a practice that has stood the test 
of time and experience.

S.Rep. No. 1028, 83d Cong., 2d Sess. 32 
(1954). This reference is to the forfeiture 
clause of the Act of January 25, 1927 (com­
monly called the School Lands Act of 1927, 
44 S ta t 1026, codified a t 43 U.S.C. § 870(b) 
(1982)), which extended to public land 
states grants of certain numbered school 
sections which were mineral in character.12 
This clause has not prevented judicial inter­
pretation of the School Lands Act in non­
forfeiture proceedings.13 We hold that the 
identical language in section 6(i) has a sim­
ilar, non-preclusive effect It would be un­
usual in the extreme if a state court could 
not construe the meaning of its state’s 
Statehood Act In the absence of any indi­
cation that Congress intended to bar our 
state courts from interpreting section 6(i), 
we conclude that appellants’ declaratory 
judgment action seeking an interpretation 
of section 6(i) may be maintained.

III. THE STATE'S DISPOSITION OF 
MINERALS VIOLATES SECTION 
6(i) OF THE STATEHOOD ACT

Having determined that appellants have 
standing to bring this declaratory action, 
we now turn to their arguments on the 
merits. Their arguments may be summa-

over state trust lands granted under New Mexi­
co Enabling Act); Ross v. Trustees o f University 
of Wyoming. 30 Wyo. 433, 222 P. 3 (1924) (suit 
between governor and trusrees concerning land 
granted and confirmed by act of admission for 
university purposes).

12. The proviso in the School Lands Act states: 
That any lands or minerals hereafter disposed 
of contrary to the provisions of this section 
shall be forfeited to the United States by ap­
propriate proceedings instituted by the Attor­
ney General for that purpose in the United 
States district court for the district in which 
the property or some part thereof is located.

43 U.S.C. § 870(b) (1982). This proviso is dis­
cussed in more detail in part IU B  of this opin­
ion, infra p. 333.

13. Eg., Rodgers, 103 P.2d 266: Jensen. 645 P.2d 
32.
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rized as follows. Section 6(i) of the State­
hood Act provides that the state must re­
serve to itself all of the minerals in the 
mineral lands granted to the state pursuant 
to section 6(a) and (b) of the A ct Further­
more, section 6{i) provides that "[mjineral 
deposits in such lands shall be subject to 
lease by the State as the State legislature 
may direct" Appellants argue that be­
cause the state does not require the pay­
ment of rent or royalties from those miners 
whom the state permits to locate and ex­
tract hardrock minerals, the state violates 
section 6(i) of the A ct Appellants also 
argue that the state has violated section 
6(i) by defining "mineral lands” subject to 
the lease requirement to mean those lands 
known to be of mineral character at the 
time of state selection, rather than all lands 
selected which are ultimately discovered, to 
be of mineral character.

The appellants' arguments raise ques­
tions concerning the meaning of section 
6(i), and of Congress’s intent in granting 
the state mineral rights on the one hand, 
but restricting the state in its method of 
disposing of those minerals on the other. 
To answer these questions, we look to the 
plain language of section 6(i), to the legisla­
tive history of the Statehood Act, and to 
cases construing section 6(i). We also look 
to general principles of mining law to un­
derstand the framework within which sec­
tion 6<i) must be analyzed.

A. General Principles o f Mineral Dis­
position

When Congress passed the Alaska State­
hood Act, there were three methods for 
disposition of minerals located on federal 
lands: location, lease, and sale. Only loca­
tions and leases are relevant in the instant 
case.14

The location system is the oldest method 
of mineral disposition. It originated on the 
public domain as a m atter of custom and

14. The sale method pertains to certain varieties 
of sand and g?avcl ar>d other common materi­
als. 30 U.S.C. § 601 (1982).

15. Act of May 10. 1872, ch. 152. 17 Stat. 91.
Portions of the Mining Act appear at 30 U.S.C.
§§ 22-24, 26-30. 33-35. 37. 39-42. 47 (1982).

was institutionalized by various statutes, 
the most important of which was the Min­
ing Law of 1872.15 Under the location sys­
tem, the First claimant who discovers a 
valuable mineral deposit on unappropriated 
public domain, stakes and files a mining 
claim, and pursues it, has a legally ptotect- 
ed in terest The locator is entitled to pro­
duce minerals from the deposit without 
paying rent or royalties, and has the right 
to obtain fee simple title by means of a 
patent issued by the United States govern­
m ent 1 American Law of Mining § 30.01, 
a t 30-3 (2d ed. 1985) (all references to 
American Law of Mining are to the 1985 
edition unless otherwise noted).

Mineral leasing is the primary alternative 
to the location system. The Mineral Lands 
Leasing Act of 1920, 30 U.S.C. §§ 181-263 
(1982), is the most important statute gov­
erning mineral leases; in many respects it 
has become the model for other federal 
mineral leasing acts. 1 American Law of 
Mining § 20.01, a t 20-6-7. The Mineral 
Leasing Act was passed to supersede the 
location system as to the minerals it covers 
because of Congress’s perception that im­
portant revenues were being lost under the 
older system.14

Under the Mineral Leasing Act, competi­
tive leases are issued on lands known to 
contain valuable mineral deposits. 30 
U.S.C. §§ 262, 272, 283. Bidders buy com­
petitive leases from the government for a 
premium established at a public sale. 43
C.F.R. §§ 3521.2-2, 3521.2-4, 3521.2-5 
(1985). Where valuable mineral deposits 
are not known to exist, a prospecting per­
mit may be issued to the first qualified 
applicant See 43 C.F.R. § 3510.0-3. If 
the permittee discovers a valuable mineral 
deposit, the permittee may be rewarded 
with a preference right lease. 43 C.F.R. 
§ 3520.1-1. No premium is charged the 
lessee of a preference right lease for the 
privilege of leasing. However, both com-

16. "(R]oyaIties and rentals" were required 'so 
that the Government may not be passing to title 
the natural resources without receiving some­
thing in return therefor.' H.R.Rep. No. 1059. 
65th Cong.3d Sess., at 20. (1919).
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petitive and preference right lessees must 
pay an annual rental fee 17 and a produc­
tion royalty, which is a specified percent­
age of the gross value of the leased sub­
stance produced. 30 U.S.C. §§ 262, 283.

Appellants contend that although section 
6(i) requires the state to lease mineral 
lands, and presumably to obtain rents or 
royalties, the state does not in fact receive 
any revenues when it grants miners the 
right to produce hardrock minerals from 
state lands. Thus, appellants argue that 
the state's mineral disposition method is 
for all practical purposes a location sys­
tem, except that miners may not receive 
patent to the mineral estate.

The state responds that section 6(i) does 
not require a revenue-producing rent or 
royalty; rather, that choice is left to the 
state legislature's discretion. The state 
also asserts that it receives as considera­
tion the continued exploration and develop­
ment of its lands and the benefits that 
come from an active mining industry.

We shall next consider the language of 
section 6{i) and its legislative history to 
glean Congress’s intent in its grant and 
restriction of mineral lands.

B. Origin o f  Section 6(i)
As we have already explained in part IIB 

of this opinion, the restrictive language in 
section 6(i) was derived from the 1927 
School Lands Act.18 In Lewis, we dis­
cussed the School Lands Act in another 
context:

In 1955, the Territory of Alaska, 
through its legislature, provided for a 
constitutional convention. Elected del-

17. The fees usually vary from 25c to J1.00 per 
acre, depending on the mineral. 1 American 
Law of Mining § 20.09(5]; see also 30 U.S.C. 
§§ 262, 283.

18. Act of January 25. 1927 (An Act Confirming 
in States and Territories Title to Lands in Aid of 
Common or Public Schools), ch. 57, 44 Slat. 
1026, 43 U.S.C. §§ 870-71 (1982).

43 U.S.C. § 870(b) (1983) provides:
The additional grant made by this section is 
upon the express condition that all sales, 
grants, deeds, or patents for any of the miner­
al lands so granted shall be subject to and 
contain a reservation to the State of all the 
coal and other minerals in the lands so sold,

ALASKA v. STATE Alaska 3 3 3
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egates adopted a Constitution on Febru­
ary 5, 1956, which was ratified by the 
people of Alaska on April 24, 1956. This 
Constitution adopted by the people of 
Alaska served as the basis for subse­
quent petitions to Congress for statehood 
and constituted an offer to accept the 
privileges and responsibilities of that sta­
tus in accordance with its terms.

Throughout the process of drafting the 
Constitution and its adoption, there was 
considerable public controversy sur­
rounding the issue of federal control 
over Alaska’s power to dispose of its 
mineral resources. In statehood legisla­
tion for other states, Congress had limit­
ed land grants to non-mineral lands. 
Public lands, which were known to be 
chiefly valuable for commercial mineral 
production at the time of the grants, 
were retained in federal ownership for 
management and disposition under a the­
oretically unified system of federal min­
eral law. In part to avoid the litigation 
over titles which had resulted from this 
policy, Congress passed the School Lands 
Act of 1927, 43 U.S.C. § 870. This act 
extended the original statehood land 
grants to embrace lands mineral in char­
acter. These additional grants, however, 
were made subject to a mineral alien­
ation condition which prohibited state dis­
posal of land without a reservation of 
minerals and permitted a forfeiture ac­
tion instituted by the Attorney General 
on behalf of the United States in the 
event of such disposal [43 U.S.C.
§ 870(b)].

granted, deeded, or patented, together with 
the right to prospect for, mine, and remove 
the same. Mineral rights in such lands shall 
be subject to lease by the State as the Slate 
legislature may direct, the proceeds and rents 
and royalties therefron to be utilized for the 
support or in aid of the common or public 
school: Provided, That any lands or minerals 
hereafter disposed of contrary to the provi­
sions of this section shall be forfeited to the 
United Stales by appropriate proceedings in­
stituted by the Attorney General for that pur­
pose in the United States district court for the 
district in which the property or some part 
thereof is located.
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Although the constitutions of most 
states were written after passage by 
Congress of the relevant enabling acts, 
Alaska's Constitution was drafted in the 
absence of a pre-existing a c t  While the 
delegates were therefore unsure of the 
particular restrictive language which 
might be chosen by Congress, they were 
aware of the history of federal control 
over state disposition of mineral lands 
and the likelihood that the United States 
would insist on retaining its usual pow­
ers. To many of the delegates and the 
people of the state, these restrictions 
were unpopular.

559 P.2d a t 636 (footnotes omitted). Thus, 
we see in the School Lands Act language 
echoed fifty-one years later in section 6(i) 
of the Alaska Statehood Act: a require­
ment that grantee states reserve the miner­
al interest when disposing of granted 
lands, and a provision allowing grantee 
states to dispose of minerals only by lease.

Implicit in this quotation from Lewis are 
several points which must be emphasized. 
First, prior to the enactment of the School 
Lands Act, the statehood land grants of 
many western states did not include certain 
"school lands” sections which were known 
to be mineral in character a t the time for 
vesting.’* Andrus v. Utah, 446 U.S. 500, 
508, 100 S .C t 1803, 64 L.Ed.2d 458, 465 
(1980); see aUo 3 American Law of Mining 
§ 60.06(2], a t 60-11-13. Second, if lands 
vested which were in fact of mineral char­
acter, but whose m ineral character was 
not Icnovm a t the time o f  vesting, the 
state owned the lands and minerals con­
tained therein. United States v. Wyo­
ming, 331 U.S. at 443, 67 S .C t at 1321, 91 
L.Ed. a t 1593. Third, in United States v. 
Sweet, 245 U.S. 563, 572-73, 38 S.Ct 193,

19. Tide to surveyed sc'.tions vested at statehood; 
title to unsurveyed sections vested upon comple­
tion of an official survey. United States v. Wyo­
ming. 331 U.S. 440. 443, 67 S.Ct. 1319. 1321, 91 
L E d . 1590, 1593 (1947).

20. And as used in the Alaska Statehood Act 
§ 6(i). See part I I IE  of this opinion, infra p. 
339.

21. The School Lands Act did not completely 
eliminate litigation o f the question whether 
lands were of known mineral character at the

195, 62 L.Ed. 473, 4S1 (1918), the Supreme 
Court held that congressional grants of 
school lands to a state conveyed no title to 
lands known to be of mineral character, 
even if the grant did not expressly reserve 
such mineral lands to the federal govern­
ment. In other words, states received title 
to lands of known mineral character only 
when Congress expressly granted "mineral 
lands." Finally, the School Lands Act of 
1927 served as an express congressional 
grant of school lands of known mineral 
character. Most importantly, the term 
"mineral lands” as used in the School 
Lands A ctJ0 is a term of art, and refers to 
the time that the mineral character of the 
lands was appreciated, not to the ultimately 
discovered nature of the lands.21 See also 
Slaughter Memorandum infra p. 340.

C. Alaska Constitutional Response to 
Section 6(i)'s Restrictions

The School Lands Act restrictions had 
already been incorporated into the Alaska 
statehood bills pending in the S4th Con­
gress when the delegates for the Alaska 
Constitutional Convention met in the win­
ter of 1955-56. The restrictions were con­
troversial because they signalled a change 
from the existing location-patent system to 
a leasing system. Ultimately, however, the 
benefits of statehood were seen to out­
weigh the doubts of some of the delegates 
concerning the section 6(i) restrictions. 
The state constitution was adopted contain­
ing a provision expressly consenting to the 
section 6(i) restrictions.11

However, the framers also sought to pre­
serve key elements of the existing location- 
patent system should Congress permit.

lime of survey, however, because the stale's in­
terest in lands of known mineral character vest­
ed on the effective date of the School Lands Act, 
rather than at the time of survey. See, e.g., 
Rogers, 130 P.2d 268.

22. Alaska Const., art. X II. § 13 states;
All provisions of the act admitting Alaska to 
the Union which reserve rights or powers to 
the United Stales, as well as those prescribing 
the terms or conditions of the grants of lands 
or other property, arc consented to fully by 
the State and its people.
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Thus, they adopted Article VIII, § 11, 
which provides:

Discovery and appropriation shall be the 
basis for establishing a right in those 
minerals reserved to the State which, 
upon the date of ratification of this con­
stitution by the people of Alaska, were 
subject to location under the federal min­
ing laws. Prior discovery, location, and 
filing, as prescribed by law, shall estab­
lish a prior right to these minerals and 
also a prior right to permits, leases, and 
transferable licenses for their extraction. 
Continuation of these rights shall depend 
upon the performance of annual labor, or 
the payment of fee3, rents, or royalties, 
or upon other requirements as may be 
prescribed by law. Surface uses of land 
by a mineral claimant shall be limited to 
those necessary for the extraction or ba­
sic processing of the mineral deposits, or 
for both. Discovery and appropriation 
shall initiate a right, subject to further 
requirements of law, to patent of mineral 
lands if authorized by the State and not 
prohibited by Congress. The provisions 
of this section shall apply to all other 
minerals reserved to the State which by 
law are declared subject to appropriation. 

According to one commentator (also a del­
egate to the Constitutional Convention):

In part, this provision was inserted in the 
hope that Congress might recede from 
its restriction. On the other hand, del­
egates who concurred in the policy limit­
ing permanent disposal of minerals went 
along with the proposal because they as­
sumed Congress would stand firm. Most 
also saw the provision as a demonstra­
tion to miners, who might otherwise ob­
ject to the constitution, that any restric­
tions applicable to alienation of mineral 
lands were being imposed from outside 
and wtiO not the convention’s doing.

V. Fischer, Alaska’s Constitutional Con­
vention 134 (1975).

Congress did not recede from the section 
6(i) restrictions. The people of Alaska rati­
fied the constitution in 1956. The State­
hood Act was passed by Congress and 
signed into law on July 7, 1958. Section 
S(b) of the Act required the voters to vote

in favor of three propositions, one of which 
was that:

(3) All provisions of the Act of Congress 
approved [July 7, 1958] reserving rights 
or powers to the United States, as well 
as those prescribing the terms or condi­
tions of the grants of lands or other 
property therein made to the State ol 
Alaska, are consented to fully by said 
State and its people.

Alaska Statehood Act § 8(b)(3). The voters 
accepted each proposition at the election 
held on August 26, 1958, and Alaska subse­
quently became a state on January 3, 1959. 
See generally Lewis, 559 P.2d at 636-39.

Having examined the origin of section 
6(i) and the unsuccessful efforts of Alas­
ka’s Constitutional Convention to avoid its 
restrictions, we now turn to the legislative 
history for an understanding of Congress’s 
intent underlying section 6(i)’s grant of 
mineral lands and leasing restrictions.

D. Congress Intended that Alaska Re­
ceive Rents and Royalties from  
Section 6(i) Mineral Leases to En­
sure the New State's Economic Vi­
ability

[8] The primary purpose of the state­
hood land grants contained in section 6(a) 
and (b) of the Statehood Act was to ensure 
the economic and social well-being of the 
new state. Udall v, Kalerak, 396 F.2d 
746, 749 (9th Cir.1968), cert, denied, 393 
U.S. 1118, 89 S.Ct 990, 22 L.Ed.2d 123 
(1969); United States v. A tlantic Richfield 
Co., 435 F.Supp. 1009, 1016, 1021 n. 47 (D. 
Alaska 1977), affd, 612 F.2d 1132 (9th Cir.), 
cert denied, 449 U.S. 888,101 S.C t 243, 66 
LEd.2d 113 (1980). One of the principal 
objections to Alaska's admittance into the 
Union was the fear that the territory was 
economically immature and would be un­
able to support a state government For 
example, opponents of statehood claimed 
that “Alaska is not capable of sustaining 
statehood unless it is heavily subsidized by 
the other 48 States of the Union." 104 
Cong.Rec. 9498 (1958) (statement of Rep. 
Smith). Similarly, another opponent to 
statehood argued that "The prevailing 
doubt of Alaska's ability to support itself is
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evidenced by the generous special consider­
ations which are made for it in this state­
hood a c t” 104 Cong.Rec. 12,297 (1958) 
(statement of Senator Talmadge).

The congressmen who favored statehood 
conceded that it would impose an additional 
financial burden on the territory, but they 
maintained that the Statehood Act suffi­
ciently provided for Alaska’s financial well­
being. The land grant of 103,350,000 acres 
was perceived by these congressmen as an 
endowment which would yield the income 
that Alaska needed to meet, the costs of 
statehood. Representative Dawson said 
th a t

All grants include the mineral rights, but 
these rights must be retained by the 
State if the lands pass into private own­
ership. In other words, the mineral 
rights will always belong to the people of 
Alaska, and never to private individu­
als___

These provisions are the foundation 
upon which Alaska can and will build to 
the enormous benefit of the national 
economy shared by her sister States. 
We cannot make Alaska a "full and 
equal" State in name and then deny her 
the wherewithal to realize that status in 
fa c t

23. See also 104 Cong.Rec. 9360-61 (1958) (fur­
ther remarks of Rep. Dawson: remarks of Rep. 
O'Brien); 104 Cong.Rec. 12,012 (1958) (remarks 
of Sen. Jackson).

The 103,350,000 acre grant ultimately provid­
ed in section 6(a) and (b) of the Statehood Act 
was one of unprecedented size whether con­
sidered either absolutely or as a percentage of 
the total land area of the state. H.R.Rep. No. 
624, 85th Ceng., 1st Sess. (1957), reprinted in 
vol. 1 Alaska Statutes H is to ry  of Alaska State­
hood," at 20. As the colloquy between Repre­
sentative M iller and W illiam  Egan suggests, an­
other rationale for the unprecedented size was 
that the federal government had already re­
served the most valuable land and the new state 
would. In effect, have second choice. In  the 
Hou e. Representative Saylor said that "the 
choice areas, more than 95 million acres, have 
been reserved for Federal agencies." 104 Cong. 
Rec. 9340 (1958). In Senate discussion of the 
federal reservations. Senator Robertson read a 
portion of the House report on the Act: "(TJhis 
tremendous acreage of [federal] withdrawals 
might well embrace a preponderance of the 
more valuable resources needed by the new 
State to develop flourishing industries with 
which to support itself and its people." 104

104 Cong.Rec. 9361 (1958). The importance 
of mineral revenue to the new state is also 
highlighted by the following colloquy be­
tween Representative Miller and Alaska 
Territorial Senator William Egan:

Miller Do you see where you would get 
much income out of this 103 million acres 
you might select around, bearing in mind 
most of the forests and good land has 
been set aside by the Government now, 
or by the military? How much income 
would you derive from that to begin 
with?
Egan: As to how much income would be 
derived, that would be entirely problem­
atical, depending on the values that
would be found there  There are
known deposits of almost every type of 
mineral.

. . .  I feel there would be develop­
ment. . . .

Statehood fo r  Alaska: Hearings Before 
the Subcomm. on Territorial and Insular 
Affairs o f  the House Comm, on Interior 
and Insular Affairs, 85th Cong., 1st Sess. 
201-02 (1957) (remarks of Rep. Miller and 
William Egan, Alaska Territorial Senator 
and President of the Alaska Constitutional 
Convention).15

Cong.Rec. 12,019 (1958). Thus, the large grant 
of 103 million acres was deemed necessary be­
cause the lands available for state selection 
were perceived to be only marginally produc­
tive.

Furthermore, Congress recognized that the ag­
ricultural potential of the statehood grant land 
was limited. In debate, Senator Byrd com­
mented: "In all of the more than 365 million 
acres of land in Alaska, only 2 million or about 
one-half of 1 percent, are arable." 104 Cong. 
Rec. 22,336 (1958). Because Congress realized 
that agricultural development would not yield 
the revenue that Alaska would need to support 
statehood, the Act contained the provision 
granting the new state title to the mineral estate 
underlying the land grants. Senator Kuchel 
said in debate:

I believe, however, on the basis of the values 
of property in Alaska as they have been esti­
mated, the tremendous wealth in the ground 
in minerals . . . .  the State of Alaska w ill be 
able to make maximum use of the property 
which it will obtain under the bill from the 
Federal Government. This provision consti­
tutes one additional assurance. I feel sure 
that economically the new government will 
succeed.



TRUSTEES FOR ALASKA v. STATE Alaska 337
Cite u  736 P24 324 (A lu k a  1957)

That Congress recognized the financial 
burden awaiting the new state is clear 
from its debates. It is eq ally clear (hat 
the large statehood land grant and the 
grant of the underlying mineral estate 
were seen as important means by which 
the new state could meet that burden. 
Congress, then, granted Alaska the mineral 
estate with the intention that the revenue 
generated therefrom would help fund the 
new state’s government.

104 Cong.Rec. 12.035 (1958).

24. Appellants and the stale agree that the third 
sentence of section 6(i) requires that mineral 
deposits be disposed of only by lease. Inter- 
venor Alaska Miners Association argues that the 
“ shall be subject to lease" language is merely 
permissive: "(A]ll that this sentence requires is 
that leasing' be one of the mechanisms through 
which these lands would be made available for 
mining development It does not require that 
leasing be the only disposal mechanism." (Em ­
phasis in original.)

The Miners' position on this point is contra­
dicted by the structure of section 6(i). If the 
third sentence was not meant to express the 
exclusive method of mineral disposition, it need 
not have been set forth at all. Further, the 
legislative history demonstrates a uniform belief 
that section 6(i) required leasing. For example, 
the Senate Committee Report concerning lan­
guage that eventually became section 6(i) states: 

Subsection (k) (of S  50, 83d Cong., 2d Sess. 
(1954) ] provides that all grants made or cjn- 
firmcd under the act shall include mineral 
deposits. Thus, the fact that the lands desired 
by the State are known or believed to be 
valuable for minerals will not preclude the 
State from exercising its right of selection 
with respec.’ to them under the several grants. 
However, in order to give an added measure of 
protection to the new  State government, which 
inevitably will be inexperienced and untried, 
the committee amendment provides for certain 
restrictions upon the disposition by the State 
of mineral lands which it may select under 
the IOO-million acre grant provided in subsec­
tion (b) or the 2,550,000-acre grant made in 
subsection (c). The restrictions are that the 
State must retain title to all the minerals in 
these lands, whenever any of them are sold or 
granted. The State m ay dispose of the miner­
als in these lands only by lease in such manner 
as the "tale legislature may direct.

S.Rcp. No. 1028. 83d Cong, 2d Sess. 32 (1954) 
(emphasis added).

The Miners' argument that Congress intended 
the "shall be subject to lease" provision to be 
permissive is belied by the Miners' testimony 
objecting to this provision before the House 
Subcommittee on Territorial and Insular Affairs 
on March 15, 1957:

Following is the statement of the Alaska 
Miners Association relative to mandatory leas-

(9,10] The leasing restriction-1 in sec­
tion G(i) was intended to further the goal of 
state revenue production. As we have dis­
cussed, the restriction was taken from the 
1927 School Lands A ct That language 
was copied advisedly so that Alaska would 
be on an equal but not a favored footing 
with other public land states with respect 
to the disposition of mineral lands.*4 The 
School Lands Act leasing requirement was 
expressly intended to be productive of pro-

ing o f mineral rights on all hnds reserved lo 
the new State of Alaska.

W e . . .  believe that the grant of mineral 
rights on all these lands was done to aid the 
new State in meeting the added expense of
statehood___

W e believe that the well-intended actions 
contained in the enabling legislation w ill have 
an adverse effect and the mandatory leasing 
of mineral rights by the new State of Alaska 
under the conditions imposed would irrepara­
bly damage the development of Alaska's min­
eral resources....

W e believe that the Legislature of the State 
of Alaska should be allowed to determine the 
disposition of the mineral rights on all State 
lands except those specifically reserved for
schools___

All lands so claimed (by (he state] shall 
have the mineral deposits reserved to the 
State and it shall be mandatory that the State 
tease the mineral rights; forfeiture of rights 
could result if disposed of contrary to provi­
sions in the bills.

Statehood for Alaska: Hearings on H .R SO, H .R  
623, and H.R. 349 Before the Subcommittee on 
Territorial and Insular Affairs, 85th Cong., 1st 
Seas. 217-18 (1957) (statement of Glen D. Frank­
lin, Chairman, Legislative Committee, Alaska 
Miners Association) (emphasis added) (hereaf­
ter ‘Hearings on H.R. SO"). Thus, it is clear that 
the Miners Association recognized in 1957 that 
section 6(i)'s provision requiring that mineral 
lands be subject to leasing was a mandatory 
provision. Their argument to the contrary to­
day is without merit.

23. In other words, the thought was that Alaska 
should be allowed to obtain mineral lands 
only if it would administer them in substan­
tially the same manner that Stales now having 
mineral land grants are required to adminis­
ter the lr'ids obtained by them under those 
grants. This is evident firm  the dose paral­
lelism between the conditions proposed to be 
imposed upon Alaska and those contained in 
the 1927 (School Lands] act.

Memorandum from Herbert J. Slaughter, Chief, 
Branch of Reference, Division of Legislation, 
Department of the Interior to the Honorable 
E .L  Bartlett, at 7-8 (Nov. 7, >955) (regarding 
the mineral lands provision of the Alaska State­
hood bills) (hereafter “Slaughter Memoran­
dum").
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ceeds, rents, and royalties, and congres­
sional history indicates that the same result 
was intended in Alaska.1* Further, in con­
gressional hearings, the section 6(i) leasing 
requirement was equated with the "leasing 
procedures as provided under the Leasing 
Act of 1920."17 As previously noted, the 
federal Mineral Leasing Act was passed 
rejecting the location system for certain 
minerals in order to provide revenue to the 
United States.

[U J Moreover, although the mineral 
leasing systems of other states differ from 
the federal mineral lands leasing system, 
they are uniform in requiring the payment 
of rent, or royalties, or both. 3 American 
Law of Mining $ 63.054(d), a t 63-28.

State statutes may be divided into two 
principal categories describing the man-

26. S.Rep. No. 1028, supra n. 24 (noting the "sim­
ilar provision for the protection of the mineral 
school lands," in the School Lands Act); Slaugh­
ter Memorandum, supra n. 25. In  State v. Lew­
is, we explained that

The lands to be selected by the state includ­
ed mineral lands so as to be consistent with 
the rights granted other states as a result of 
the School Lands Act of 1927___  The restric­
tions placed by CoDgress on alienation of 
Alaska's lands were of the same import as 
those set forth in that Act and applicable to 
other states.

559 P Jd  at 638.

27. Hearings on H.R. 50, supra n. 24, at 220 
(Rep. Aspinall); see also id. at 231 (Rep. Abbott).

28. See, eg., Oklahoma Statehood Act, Act of 
June 16, 1906, 34 StaL 267, 273 (expressly in­
cluding mineral lands, but prohibiting state 
from disposing of such mineral lands except by 
short-term lease). Statehood mineral grants are 
to be considered in light of the mining policies 
in exislence at the time the grants are enacted. 
Utah v. Bradley Estates, 223 F.2d 129, 130 (10th 
Cir.1955).

29. The state argues that the language in the 
third se itencc of section 6(i), "as the state tegis- - 
iature may direct," gives the state the discretion 
not to charge rent or royalties. It cites as au­
thority for this proposition language from the
Slaughter Memorandum. The memorandum 
first discusses earlier Alaska statehood propos­
als allowing the state to sell lands it selected, 
including m inc '.j rights, with a reservation of a 
royalty on all minerals produced therefrom.

ner of payment of consideration for a 
lease; first, those that require both rents 
and royalties but credit the former 
against the latter or cease rental when 
the payment of royalties begins; second. 
tho* > that require both rents and royal- 
ties as distinct and independent consider­
ations.

Id. at 63-29 (footnotes omitted). We there­
fore conclude that the leasing requirement 
in section 6(i), considered in the context of 
the School Lands Act, the Mineral Leasing 
Act, other statehood mineral grauts,1* and 
mineral leasing systems in other states, 
mandates a system under which the state 
rrust receive rent or royalties for its min-
ii.j leases.1*

Concerning these proposals, the memorandum 
states

These earlier proposals, it w ill be noted, 
differ in a number of respects from the re­
strictions contained in the bills now pending. 
In particular, the current language expressly 
calls upon Alaska to adopt a mineral leasing 
system, while the earlier versions permitted 
the mineral deposits to be disposed of along 
with the surface, provided a royalty interest 
was reserved by the State. On the other hand, 
the current language does not attempt to pre­
scribe maximum or minimum rates of royalty 
as did the earlier versions, but appears to 
leave the terms of leasing wholly to the discre­
tion of the State legislature. From a practical 
standpoint, this second difference may be 
more important than the first, since if the 
Alaska legislature is left, as H.R. 2535 and S. 
49 now intend to provide, with the untram­
melled (sic] right to frame its own mineral 
leasing laws, it can. if it so ch[o]oses, establish 
prioriUes that will (end to keep the surface 
and mineral rights in the same hands and 
can, in general, fit the provisions of its miner­
al leasing system to whatever may be its con­
cepts of the public interest.

Slaughter Memorandum, supra n. 25, at 9-10.
We are unable to read this language in 

Slaughter's memorandum as broadly as the 
state suggests. The memorandum does not sug­
gest that the state was free from the duty to 
charge rent or royalties. In fact. Slaughter 
states that "Alaska should not be accorded great­
er freedom In the administration of mineral 
lands than that accorded existing States having 
Congressional land grants." Id. at 2. As noted 
previously, other slates under the School Lands 
Act were required to lease mineral lands in 
order to generate rents and royalties.
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[12] Although Alaska law requires min­
ing leases for extracting hardrock minerals 
on those mineral lands thought to be sub­
ject to section 6(i),3'  the statutes do not 
require the payment of rent or royalties. 
AS 38.05.205, .210. Alaska Statute 38.05.- 
205(b) speaks of an annual rental of not 
less than the annual labor requirement 
which would be imposed if the lease were a 
location. However, no rent actually needs 
to be paid, because the lessee may credit 
the value of annual labor performed 
against the rental. Annual labor is re­
quired to ensure that the claim is worked 
so that the miner does not locate numerous 
claims and obtain the right to exclude oth­
ers. 2 American Law of Mining § 7.2, at 
102 (1st ed. 1983); Chambers v. Harring­
ton, 111 U.S. 350, 353, 4 S.Ct. 428, 430, 28 
L.Ed. 452, 453 (1884) (“Clearly, the purpose 
was . . .  to require every person who as­
serted an exclusive right to his discovery or 
claim to expend something of labor or val­
ue on it as evidence of his good faith and to 
show that he was not acting on the princi­
ple of the dog in the manger.’’). It is not a 
source of revenue to the landowner. Alas­
ka’s mineral leases are in substance indis­
tinguishable from state mining locations.31 
Because they do not require rents or royal­
ties, the state hardrock mineral leasing 
laws do not meet the leasing requirement 
of section 6(i).

E. The Section 6(i) Leasing Require­
m ent Applies Only to Statehood 
Grant Lands Whose Mineral Char­
acter was Known at the Time o f  
State Selection

The appellants argue that the section 6(i) 
leasing requirement applies to all lands 
granted under section 6(a) and (b) which 
contain minerals. Their argument may be 
summarized as follows. Under the first 
sentence of section 6(i), all mineral deposits

30. “Hardrock" minerals are those which were 
subject to location under federal mining laws as 
of the beginning of statehood, January 3, 1959. 
A.S. 33.05.185.

31. A letter authored by John Sims, Director of 
State Office of Mineral Development, described 
the proposed state leasing syitem which is now 
reflected in A~ 38.05.205 as a system "which

3 3 4  ( A l u l a  I 9 S 7 )

in selected lands are conveyed regardless 
of when the deposit's existence is first 
known. The term "mineral lands" in the 
second sentence of section 6(i), to which 
"such lands" in the third sentence of sec­
tion 6(0 relates, refers to the same subject 
as the "mineral deposits” grant of the first 
sentence. Thus, all lands containing miner­
als are sutj-'tct tc  the leasing requirement, 
regardless of when the minerals are discov­
ered.

[13] We Mfree with appellants that the 
grant language of the first sentence of 
section 6(0 contains the key to under­
standing the scope of the leasing require­
m ent We do not agree, however, that the 
grant language was intended to convey 
mineral deposits in selected lands whose 
mineral character was unknown a t the time 
of selection. Unknown deposits would be 
conveyed automatically as a part of the 
section 6(a) and (b) grants without the use 
of the section 6(i) grant language. The 
section 6(i) grant was necessary so that 
known mineral deposits would be con­
veyed. See notes 19-21 and accompanying 
text, supra.

This interpretation is confirmed by the 
Senate Report on an early stat?.'ood bill (S. 
50, 83d Cong., 2d Sess., (1954)) which 
states:

By the terms of previous statehood 
bills, and of S. 50 as introduced, the State 
was to have been permitted, under the 
land-grant provisions of those bills, to 
select large acreages of land, but in all 
previous bills, the State would have been 
estopped from choosing . . .  those lands 
known or even believed to be mineral in 
character. These severe limitations in 
previous statehood bills on the State's 
right to select were not always apparent 
from the bare language of those mea­
sures. Yet they existed within the legal 
and judicial interpretations which have

allows a miner on State land virtually ail the 
rights and privileges of the 1872 Federal Mining 
Law with the express exclusion of patent right.”  
Letter from John Sims, Director, Alaska Office 
of Mineral Development, to Howard J. Grey, 
Executive Director, Alaska Miners Association 
(Feb. 23. 1981).
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heretofore been given as to the meanings 
of certain words and phrases of these 
previous proposed statehood bills.

If all the resources of value were with­
held from the State's right of selection, 
such selection rights would be of little 
value to the new State. As a part of this 
new appruach toward statehood, your 
committee has felt obligated to broaden 
the right of selection so as to give the 
State at least an opportunity to select 
lands containing real values, instead of 
millions of acres of barren tundra.

To attain this result, the State is given 
the right to select lands known or be­
lieved to be mineral in character (subsec­
tion k of section 5)— 31

S.Rep. No. 1028, supra  n. 24, at 6. The 
Report explains that subsection 5(k), the 
precursor to section 6(0, "provides that all 
grants made or confirmed under the act 
shall include mineral deposits. Thus, the 
fact that the lands desired by the State are 
known or believed to be valuable for miner­
als will not preclude the State from exercis­
ing its right of selection with respect to 
them under the several grants." Id. at 32.

The need for and the meaning of the 
grant language is also confirmed in the 
Slaughter Memorandum:

The bills in the 84th Congress for the 
admission of Alaska into the Union con­
tain a provision which affirmatively de­
clares that the land grants made or con­
firmed by those bills shall include miner­
al deposits, and which then proceeds to 
impose certain express restrictions upon 
the manner in which Alaska may admin­
ister any mineral lands so obtained by 
i t . . . .

The reasoning which prompted the 
adoption of the provision in question by

32. The report of the Committee on Interior and 
Insular Affairs on H.R. 7999, which became the 
Statehood Act, in language reminiscent of the 
Senate Report makes the same point:

If  the resources of value are withheld from 
the State's right of selection, such selection 
rights would be of limited value to the new 
Slate. The committee members have, there­
fore, broadened the right of selection so as to 
give the State at least an opportunity to select 
lands containing real values instead of mil­
lions of acres of barren tundra.

the Senate Committee is understood to 
be (1) that mineral deposits tnusf. be ex­
pressly mentioned in order for mineral 
lands to be encompassed by a Congres­
sional land grant to a State; and (2) that 
Alaska should not be accorded greater 
freedom in the administration of mineral 
lands than that accorded existing States 
having Congressional land g ra n ts . .. .

With respect to those situations where, 
as was true of the Utah grants and the 
California school section grant, the law 
making the grant neither affirmatively 
included nor affirmatively excluded min­
eral lands, the Supreme Court has held 
that the failure to mention mineral lands 
was tantamount to an express exclusion 
of them from the g ra n t.. . .

The members of the Senate Committee 
on Interior and Insular Affairs who took 
an active part in the study of S. 50, 83d 
Congress, considered that, in the light of 
the holdings of the Supreme Court, stat­
utory language expressly including min­
eral deposits within the contemplated 
land grants to Alaska would probably be 
necessary in order for these grants to 
encompass mineral lands.

Slaughter Memorandum, supra  n. 25, at 
1-6 (citation omitted). Thus, the grant of 
mineral deposits in the first sentence of 
section 6(i) and the term “mineral lands” as 
used in the second sentence of section 6(i) 
both relate to mineral deposits in lands of 
known mineral character.

Appellants cite as support for their inter­
pretation testimony of a representative of 
the Alaska Miners’ Association before the 
House Subcommittee on Territorial and In­
sular Affairs on March 15, 1957. The rep­
resentative, Mr. Franklin, assumed that 
mandatory leasing applied to all lands se­
lected under what is now section 6(a) and

To attain thin result, the State is given the 
right to select lands known or believed to be * 
mineral in character (sec. 6(1)).

H.R.Rep. No. 624, 85th Cong., 2d Sess. (1957), 
reprinted in 1958 U.S.Code Cong. 4t Admin. 
News 2933, 2939. The Committee thus used the 
phrase "lands known or believed to be mineral 
in character" as synonymous with the “mineral 
deposits" language in the first sentence of sec­
tion 6(i).
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(b) of the Statehood A ct See supra  n. 24. 
Several congressmen seemed to join in this 
assumption. However, the question wheth­
er all lands selected under section 6(a) and 
(b), or merely those lands known to be 
mineral in character at the time of selec­
tion, would be subject to mandatory leasing 
was not addressed.

Appellants also point out that S. 50, as 
amended by the Committee on Interior and 
Insular Affairs (83d Cong., 2d Sess. (1954)), 
and H.R. 2536 (83d Cong., 2d Sess. (1954)), 
which closely followed the language of S. 
50, contained a final sentence which provid­
ed: "For the purposes of this subsection 
the mineral character of lands granted to 
the State of Alaska shall be determined at 
the time patent issues and the patent shall 
be conclusive evidence thereof.” This lan­
guage was stricken at the request of Del­
egate Bartlett who stated:

That amendment is offered a t  the sug­
gestion of the Governor of Alaska and 
the Land Commissioner of Alaska. They 
were somewhat apprehensive about the 
rapidity with which lands would move to 
the new State if the requirement re­
mained in that the mineral character of 
all the land would have to be determined 
in advance. And the rights of the United 
States, the attorneys tell me, are ade­
quately protected in the foregoing part 
of that subsection.

Hawaii-Alaska Statehood: Hearings Be­
fo re  the Committee on Interior and Insu­
lar Affairs, 84th Cong., 1st Sess. 332 (1955) 
(statement of Delegate Bartlett) (hereafter 
" Interior Committee Hearings"). The 
committee chairman asked Delegate Bart­
lett: "It is your view, Mr. Bartlett, that 
language is surplusage and is not neces­
sary?" Delegate Bartlett answered: "I do 
not think it is surplusage, but I will agree 
with the Governor and the Commissioner of 
Lands of Alaska, that had best be deleted.” 
Id. The appellants argue that by agreeing 
to the deletion of this language, Congress 
must either have intended to utilize the 
traditional test of mineral lands or to de­
fine mineral lands as those containing min­
erals no matter when the minerals are dis­
covered. The argument continues that

ALASKA v. STATE Alaska 341
374 ( A l u l u  1987)

since Congress was aware that considera­
ble litigation had resulted under the en­
abling acts of other states as to whether 
lands were or were not mineral in charac­
ter, Congress could not rationally have in­
tended to employ the traditional test.

While we agree that administrative prob­
lems would be avoided if the section 6(i) 
limitations applied to all lands granted un­
der section 6(a) and (b), v/e think it is 
reading too much into the deletion of the 
quoted language to conclude that Congress 
meant by the deletion to change the mean­
ing of "mineral lands” as used in the sec­
ond sentence of the section. The "determi­
nation at patent" language demonstrates 
that Congress intended the section 6(i) limi­
tations to apply only to section 6(a) and (b) 
lands of known mineral character. If this 
were not so there would be no reason for 
the determination of mineral character at 
paten t There is no suggestion that Con­
gress intended to change the meaning of 
"mineral lands" in the second sentence by 
deleting the final sentence. Both the 
Chairman and Delegate Bartlett referred to 
this amendment as "pro forma," a charac­
terization which could not accurately be 
used if the amendment were intended to 
change the definition of mineral lands. In­
terior Committee Hearings, supra p. 341, 
at 331, 333.

Appellants' final point is that construing 
“mineral lands" to mean all lands where 
minerals are found would further the con­
gressional policy of assuring that the State 
of Alaska not squander the resources 
which it was granted. While it is true that 
the broader definition of mineral lands ad­
vocated by appellants would extend the 
protection of the section 6(i) restrictions, 
that does not mean that those restrictions 
were meant to have the reach which appel­
lants contend. The context and history of 
section 6(i) heretofore cited persuades us 
that its restrictions were intended to apply 
only to lands whose mineral character was 
known at the time of selection.”

CONCLUSION 
We conclude that appellants have stand­

ing to maintain this declaratory judgment

33. For convenience, we have referred to the relevant event as the time of selection. Whcth-
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action, that the state’s mineral leasing sys­
tem violates section 6{i) of the Statehood 
Act because it does not require the pay­
ment of rent or royalties on mining leases, 
and that section 6(0 applies only to those 
lands known to have been mineral in char­
acter at the time of state selection. Appel­
lants’ state constitutional and public trust 
theories depend on the meaning of the 
grant and restrictions of section 6(i). Since 
section 6(0 directly controls, we have no 
occasion to examine those theories further. 
For the above reasons, the judgment is 
REVERSED and this case is REMANDED 
with directions to enter a declaration in 
accordance with this opinion and for such 
other fui .her proceedings as may be appro­
priate.*4
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Sang SUH, Appellant, 

v.
PINGO CORPORATION, Employer, Pa­

cific Marine Insurance Company, Muk- 
luk Freight and Alaska Pacific Assur­
ance Co./INA, Appellees.

Joseph JERKOVICH, Appellant, 
r .

PINGO CORPORATION, Employer, Pa­
cific Marine Insurance Company, Muk- 
luk Freight and Alaska Pacific Assur­
ance Co./INA, Appellees.

Nos. S-1247, S-1259.

Supreme Court of Alaska.

May 1, 1987.

Claimants sought declaratory judg­
ment as to reti oactive application of deci-

er this is the time that the state files its selection 
application, or some later event such a i the 
tentative or final approval of the selection, is 
not an issue in this case or on which we express 
an opinion. Further, we observe that there is 
room for debate concerning how much must be 
k town about the mineral character of selected

sion in Grant with respect to calculation of 
permanent partial disability benefits. The 
Superior Court, Third Judicial District, An­
chorage, Milton Souter, J., entered summa­
ry judgment against the claimants, holding 
that decision in Grant applied prospective- 
ly only, and claimants appealed. The Su­
preme Court, Moore, J., held that; (1) deci­
sion in Grant, entitling a claimant with 
both scheduled and unscheduled injuries to 
separate awards of permanent partial dis­
ability provided loss-of-earning capacity re­
sulting from scheduled disability is separat­
ed from loss-of-eaming capacity resulting 
from unscheduled injury, applies retroac­
tively to controverted cases in which the 
award issues or the payments commence 
on or after date of decision and also applies 
retroactively to all cases, whether or not 
controverted, in which an appeal from a 
compenration order was pending on the 
date of decision, provided the point has 
been argued at hearing so as to preserve it 
for appeal, and (2) as to claimants who 
received compensation for their disabilities 
prior to date of decision, and who did not 
argue point a t hearing so as to preserve 
point on appeal, decision in Grant was not 
retroactive.

Affirmed.

Matthews, J., dissented and filed opin­
ion in which Rabinowitz, CJ., joined.

1. Courts <5=100(1)
Decision in Grant, entitling a claimant 

with both scheduled and unscheduled inju­
ries to separate awards of permanent par­
tial disability provided loss-of-eaming ca­
pacity resulting from scheduled disability is 
separated from loss-of-eaming capacity re­
sulting from unscheduled injury, applies 
retroactively to controverted cases in which 
the award issues or the payments com-

lands to qualify them ai mineral lands. We 
also intimate no view on this question as it is 
not before us.

34. The intervenor? raise several other points in 
defense of the judgment below. We have exam­
ined each of them and find that they lack merit.
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ABSTRACT

Tlie State o f Alaska is in the process o f developing a leasing system for hardrock minerals on the 104 
million acres of uplands it owns. (A leasing system is already in effect for Alaska's tidelands and submerged 
lands.) As part o f that process, the Alaska Department o f Natural Resources, Division of Research and 
Development, conducted the following study of mineral leasing alternatives used by other public land 
owners. Mineral leasing in sixteen western states and four Canadian provinces, as well as on federal acquired 
lands and Alaska's own submerged lands, is described.

Three basic types o f leasing systems are in use: mining location with subsequent conversion to  lease, 
noncompetitive leasing through preference-right conversion of prospecting permits, and direct leasing 
through an application process or competitive bidding. Three states and three provinces use location as a 
first step in leasing. In those three states, miners are perm itted to stake claims with the right to hold them 
from 60 days to  two years before converting to a lease agreement. In one province miners m .,st convert 
their claims to leases within ten years; in the other two they may hold their claims indefinitely and may 
produce limited am ounts o f minerals w ithout a lease. In nine states and two provinces, as well as on federal 
acquired lands and Alaska's submerged lands, miners apply for prospecting permits as a first step to  leasing. 
On state lands and federal acquired lands, prospecting perm its are for terms ranging from six months to ten 
years. In Alberta and the Northwest Territories, the terms are three to  five years. Six states allow miners to 
apply directly for a lease w ithout a prior claim or prospecting permit. In 12 states and on federal acquired 
lands, a competitive lease sale may also be held.

In the western states, lease terms range from three to  99 years with the most common duration being 10 to 
20 years. The Canadian lease terms are 21 years.

Lease royalty rates are individually negotiated in some states; in o ther states and in Alberta, they range 
from four percent o f  net production to  25 percent o f  the gross, w ith the most set at five to ten percent. 
Three Canadian provinces collect lease royalties as a tax on profits, and all but four states impose at least 
one special tax on the mining industry.

The following pages contain a brief definition of common lease elements: mining location, prospecting 
permits, competitve leasing, noncompetitive leasing, term, filing fees, rental rates, royalty rates, bonuses, 
and bonding. Following the definitions is a summary o f  selected mineral leasing systems and a comparative 
chart of mineral lease activity.



COMMON LEASE ELEMENTS AND TERMS

MINING LOCATION

Under a mining location system a miner is allowed to  locate a claim on state-owned lands when a mineral 
deposit is found. The m iner stakes the comers o f his claim, which typically does not exceed 40 acres, 
and records the location. The process is similar to  that under the 1872 Mining Law. Under the state 
systems, however, such claim staking is preliminary to  a lease agreement and never leads to a patent.

PROSPECTING PERMITS

A prospecting permit is issued prior to lease. It generally allows exclusive right to explore a specified tract 
o f land and, in the event valuable minerals are discovered, gives the prospector the right to lease.

COMPETITIVE LEASING

Competitive lease awards are generally made to  the bidder submitting the highest bid by means o f  sealed or 
oral bid at a public sale. Lands subject to  com petitive leasing m ay be categorized as such for a num ber of 
reasons: 1) competitive interest; 2) physical or geologic evidence indicating potential for production; 3)
actual production in the vicinity; and 4) classification as "com petitive" for some reason o ther than 
potential for production.

NONCOMPETITIVE LEASING

Most leases have ten to  tw enty year primary terms. However, if commercial production is obtained during 
the primary term, the term  of the lease will extend as long thereafter as commercial production continues.

FILING FEES

Filing fees are a charge intended to cover part o f the  administrative costs in connection with processing a 
mineral lease.

RENTAL RATES

Leases generally require an annual rental payable in advance. The rental rate is assessed at a specific am ount 
per acre per year. Some states require an escalating rental.

ROYALTY RATES

The mineral royalty is a percentage o f the value o f  minerals produced from a mine to  be paid to the lessor 
by the lessee. Royalty schedules vary considerably. Depending on the com m odity and the state, royalties 
may be assessed in one o f the following ways: 1) on the basis o f volume of minerals mined and removed 
from the leased premise, 2) on the basis o f weight o f  minerals mined and removed, and 3) as a percentage 
o f  the gross or net value o f the minerals produced from  the leased premises.

Lands not classified for competitive leasing are leased through a noncompetitive system. There are several 
m ethods by which such sales are made: 1) mining location and subsequent conversion to a lease, 2)
prospecting perm it with a preference right to  lease, 3) a simultaneous open filing period after which a 
lo ttery is held in case o f  multiple applications for the same area, and 4) over-the-counter on a first-come, 
first-se;ved basis.

DURATION OF LEASE



BONUS

A bonus is a cash paym ent, in addition to rental and royalty, made by the successful bidder for a mineral 
lease.

BONDING

The agencies administering mineral rights generally require a m iner to post a bond commensurate with the 
amount it might take to  reclaim the surface and restore improvements in the event o f default by the lessee 
or permittee.



SPECIFIC REQUIREMENTS OF SELECTED 
MINERAL LEASE SYSTEMS

Although all mineral leasing systems studied follow traditional competitive or noncompetitive patterns and 
show obvious similarities, there is considerable variation in the details of each system. Following are specific 
leasing requirements for Arizona, California, Colorado, Idaho, Montana, Nebraska, Nevada, New Mexico, 
North Dakota, Oklahoma, Oregon, South Dakota, Texas, Utah, Washington, Wyoming, Alaska's submerged 
lands, federal acquired lands, Alberta, British Columbia, Northwest Territories, and Yukon Territory. This 
inform ation is current as of January 1981 and was acquired by telephone interview and literature survey 
during December 1980 and January 1981. For more details on specific mineral disposal systems, please 
contact the appropriate governing agency.

ARIZONA

Arizona has 10 million acres o f subsurface holdings which are administered by the State Land Department. 
There is a little-used provision for locating claims by staking up to twenty acres, posting, and recording 
notice. To hold the claim one m ust perform validation work. The locator must provide p roof of a valuable 
mineral discovery and convert the claim or claims to lease within 90 days.

There is also a little-used provision for com petitive lease sales. More often miners acquire mineral rights by a 
prospecting permit which is granted to the first qualified applicant. A prospecting permit is for not more 
than 640 acres and the duration is five years with no renewal. However, a perm ittee can reapply for a new 
perm it. A rental o f S2 per acre is charged for the first two-year term and $1 per acre per year for years 
three through five. A bond of a t least S I ,000 for less than 160-acre holdings and 52,000 for more than 
160-acre holdings required for each perm fttee.A  work obligation of at least S10 per acre per year during 
each o f the first two years and S20 per acre per year during each of the last three years is required. Upon 
proof o f valuable discovery, the perm it can be converted to a lease, which is for a renewable term of 20 
years. The rental is S15 per 20 acres per year, plus a royalty charge of 5% o f the net. A plan o f operations is 
required and upon suspension o f work the lease may be revoked. A lease bond as well as reclamation may 
be required.

Arizona uses an ad valorem property tax for the mineral industry; it has no severance or production taxes. 
Mines, smelters, railroads, mills, and lum ber are assessed at 60% o f market value. A special tax on the 
mineral industry was enacted in 1967. A tax o f  1.5% o f  gross proceeds or gross income was levied on every 
person in the state in the business o f mining, smeltering, quarrying, or producing for sale or commercial use 
any oil, natural gas, limestone, sand, gravel, copper, gold, silver, or other mineral product, compound, or 
com bination of mineral products. Arizona also levies a mining privilege tax a t the rate o f 1% o f the gross 
receipts.

In 1980 Arizona had a total o f 664 leases covering 29,698 acres. There were few claims held, but the low 
num ber is probably because claims m ust be converted to  leases within 90 days. However, there were 502 
prospecting permits issued covering 174,000 acres. In 1980 the state received S191,500 in rentals and, 
because 25 o f the leases are producing, received 59,061,000 in royalties. Most of the royalty monies come 
from four large copper mines. Arizona state lands support more mining than those of any other state 
researched.

CALIFORNIA

California has four million acres of subsurface holdings which are administered by the State Land 
Department. The method for acquiring mineral rights to  those lands is by prospecting permit and lease. If 
the area is known to be mineralized the area is disposed of by competitive lease. Otherwise, a prospecting 
perm it is granted to the first qualified applicant. The size limitation is 640 acres and the duration is two 
years with a single extension allowed. A rental o f  51 per acre per year is charged. A negotiated performance 
bond may also be required. There is also a work obligation which requires the miner to begin work within 
six m onths and to work at least 160 person/days in the first year and 320 person/days in the second year. 
Upon proof of a valuable mineral discovery the permit can be converted to a lease which is for a term of 20
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years, with a possible extension not to exceed 10 years. However, automatic extension will be granted upon 
production. The rental fee is a minimum of SI per acre per year with a negotiated royalty of not less thax. 
10% of the gross. Negotiated reclamation requirements and lease bonds may be required. Leasing of 
submerged lands is handled in a similar manner, except that there is an acreage limitation o f 160 acres and 
all such leases m ust be submitted to and approved by the attorney general o f  California.

An ad valorem tax o f 1% of market value or 4% o f assessed value is charged on all mines in California. This 
is the sole mining tax. However, changing to  a severance tax system is under consideration.

By the end o f 1980 California had issued a total o f three leases covering 20,000 acres and five permits. 
Approximately S20.000 was collected in 1980 from rentals. With one operating mine, S23Q.C00 was 
collected in royalties. There is little mining activity on California state lands.

COLORADO

Colo/ado has four million acres of subsurface lands which are administered by the State Board o f Land 
Commissioners. Colorado has a seldom-used provision for locating claims by posting notice, notifying the 
state, and obtaining a lease within 60 days. The claim size is not fixed, but is generally 640 acres. The 
typical m ethod of acquiring mineral rights is by competitive leases affecting quarter-quarter sections or 
multiples thereof as determined by the Board. Mining leases are for a term of 10 years and are renewable. 
The rental is SI per acre per year for years one through five, S6 per acre for year six, S7 per acre for year 
seven, S8 per acre for year eight, S9 per acre for year nine, and S I0 per acre for year ten. There is a sliding 
scale royalty o f 4% of gross on less than S50 per ton, 6% gross on S50 to S100 per ton, 8% gross on S100 to 
$150 per ton, and 10% gross on anything valued at more than S150 per ton. There is no work obligation. 
However, diligence is required in order to renew the lease agreement. Both a plan of operations and 
reclamation are stipulations o f the lease.

Colorado has a severance tax o f 2.25% o f gross on all mineral incomes greater than SI 1 million. There is
also an ad valorem tax o f 25% of gross proceeds.

Colorado has 286,312 acres under lease and issues approxim ately two to three new leases per month. There 
are approximately 40 active mines bringing in $213,831 in royalties in 1980. Colorado has also collected 
5236,040 in rentals and 5242,525 in bonuses. Of the bonus monies 5200,000 was for uranium. Recent
activity on Colorado state lands has been due to  an increased interest in uranium.

IDAHO

Idaho has 3.6 million acres o f subsurface holdings which are administered by the Board o f Land 
Commissioners. Idaho has a provision for locating 20-acre mining claims by discovery, monumenting the 
comers, posting notice, and recording them with the County and State. Assessment work and recording 
proof o f labor are also required. Tne claims m ust be converted to  a lease after two years. Competitive lease 
sales are also held. Lease sizes are up to  640 acres and axe fo r a duration of ten years. Renewals are allowed. 
Lease rental is S 1 per acre per year with a minimum o f  $160. The rental can be credited against the royalty. 
Royalty is negotiated on an individual basis. The only work obligation is that the miner begin work within 
ten years. A plan o f operations is required but there is no penalty for suspension of work. Reclamation is 
required and a lease bond of $5,000 per lease or 550,000 statewide must be posted. Idaho imposes a mining 
license tax o f  1% o f  the net value of ore mined.

Recent mining activity on state lands has been limited to  small operations. By the end o f 1980 Idaho had 
issued 230 mineral leases and miners had staked 723 claims. The period 1979-1980 saw a sudden increase in 
the number o f claims staked. This is probably due to the increase in silver and gold prices. Idaho received 
$60,000 in rentals in 1980. There are five small mines just beginning production and during 1980 Idaho 
received royalties from one, totaling 52,500. Mining on Idaho state lands is active but limited to small 
operators.

#



MONTANA

Montana has 6.2 million acres o f subsurface holdings which are administered by the Board of Land 
Commissioners. There is no provision for claim staking or prospecting permits. Most expioration rights are 
acquired by a lease which may be issued to the first qualified applicant. The lease size is 640 acres and the 
duration is 10 years. Leases can be renewed. The rental fee is SI per acre per year and the royalty is 5% 
o f the gross proceeds or 10% of the net return, whichever is greater. Although a plan of operations is not 
required, there is a reclamation requirement. A lease bond of $1,000 per lease must be posted.

M ontana places three special taxes on the mining industry. There is a special tax amounting to S25 plus 5% 
of the gross proceeds in excess o f S5.000, a license tax equaling SI plus a gross production levy, and an ad 
valorem tax o f 3% o f gross proceeds.

Montana has issued 44 leases, 16 o f  them in the last year. However, in April of 1980 a freeze was put on the 
issuance of leases. Lease applications are pending while new regulations are being written. The 1980 
revenues, however, came to 517,550 in rentals and, with one producing mine, SI ,005 in royalties.

NEBRASKA

Nebraska has 3.5 million acres o f subsurface land which is administered by the Board of Education Land 
and Funds. Nebraska does not have provisions for either staking o f claims or prospecting permits, but 
leases for three years are obtained by submitting an application, and then participating in oral bidding at a 
public auction which is held after advertising the sale. Rental is a minimum o f 50 cents per acre per year, 
and the royalty is 5%-25% of the gross depending on the specific mineral. There is no lease work obligation. 
However, a reclamation requirement is negotiated. A bond of 51,000 per lease must be posted. Nebraska 
does no t levy any special taxes on the mineral industry. Nebraska has issued no leases for minerals on state 
lands.

NEVADA

Nevada has .13 million acres o f subsurface land which is administered by the State Division of Lands. Like 
Nebraska, Nevada does not have provisions for either claim staking or prospecting permits. Instead, one 
must go directly into a lease agreement. Competitive lease sales may be held. Almost all of the terms o f the 
lease are negotiated; the size, duration, work obligation, royalty, and lease bond. A lease rental is set at SI 
per acre per year and reclamation will be required. Nevada places two taxes on the mining industry: a net 
proceeds tax and an equipment improvement tax. There have been no leases issued.

NEW MEXICO

New Mexico has 13.3 million acres of subsurface lands which a rt administered by the Commissioner of 
Public Lands. New Mexico has no provision for claim staking or prospecting permits. Exploration rights are 
acquired by lease and the Commissioner reserves the right to issue the lease to the party offering the highest 
bonus bid by oral or sealed bids at an advertised sale. Most leases are issued competitively. 
Noncompetitively, the size o f  the lease is negotiated and is often restricted by the parcel size o f the trust 
lands under consideration. The duration of the lease is fifteen years with no renewal except by production. 
The rental fee is 5 cents per acre per year for years one through three, 50 cents per acre per year for years 
four through five, and $1.50 per acre per year from year six until discovery or year ten, whichever is first. 
After discovery the rental is 53.00 per acre per year. If the lessee fails to make a discovery during the first 
ten years o f the lease, he will pay $10 per acre per year rental plus an advanced royalty computed as 
follows: for the 11th year 510 per acre, for the 12th year $20 per acre, for the 13th year S30 per acre, for 
the 14th year $40 per acre, and for the 15th year 550 per acre. These fees are credited against the base 
royalty. The royalty charged is set at the tim e o f  lease sale. No plan of operations is required and there are 
no reclamation requirements. There are three taxes placed on the mining industry in New Mexico. They are 
a severance tax on gross proceeds, a resource excise tax, and an ad valorem tax.



New Mexico has issued 2,000 leases by competitive bid. There have been no lease sales since April o f  1980. 
The state land commissioner is assessing the mineral potential o f state lands. During 1978*1979, however, 
5453,147 was collected in bonus bids, S749.000 in rentals, and 5141,000 in royalties from two 
uranium-producing leases.

NORTH DAKOTA

North Dakota has 2.6 million acres o f subsurface lands which are administered by the Board o f University 
and School Lands. There are no provisions for staking claims and although the Board regulations provide 
for a one-year prospecting permit on a maximum o f 640 acres, this method is very seldom used because 
conversion of a perm it to a lease is not assured. The prospecting permit, however, does have a one-year 
renewal and costs S10 per permit plus 525 per drill hole. A permit work; obligation and bond may be 
required. The lease agreement is obtained competitively and provides for a maximum lease size o f 640 acres 
and a duration o f 10 years. The lease may be renewed. The lease rental is SI per acre per year with no set 
royalty. There is a reclamation requirement and there may be a negotiated work obligation. However, there 
is no need to post a lease bond. There are also no special taxes on the mining industry in North Dakota. 
There have been no prospecting permits or leases issued.

OKLAHOMA

Oklahoma has 1.5 million acres of subsurface holdings which are administered by the Commissioner o f 
Lands. Oklahoma has no provisions for the staking o f claims. One must obtain a prospecting permit which 
carries with it a preference right to a lease if the prospector choses to match the highest bid a t a lease sale. 
The prospecting perm it is for a duration o f six m onths with six-month extensions. The rental fee is 51 per 
acre per year and a permit bond of S I2,500 per perm it is required. Both the prospecting permit and the 
lease have no limit to  the amount o f acreage allowed. The lease duration is for five years and the lease is 
only renewable upon production. The rental fee is 51 per acre per year and the royalty is 7% of the net 
proceeds. A plan o f  operations is not required but there is a reclamation requirement. A lease bond o f 
512,500 must be posted. Oklahoma places one mining tax on the mining industry, a severance tax o f .75% 
of the gross proceeds. Oklahoma has issued no prospecting perm its or leases on state lands.

OREGON

Oregon has 3 million acres o f subsurface holdings which are administered by the Division o f State Lands. It 
has no provisions for the staking o f claims and requires a prospecting permit as a first step toward leasing. 
However, the prospecting permit has no preferential right to lease. There is no limit to the acreage allowed 
under one permit but the duration is for three years and the lease may be renewed if diligence is shown. 
The permit fees are 50 cents per acre per year for years one through three and S5 per acre per year 
thereafter. There is no permit work obligation except for renewal. A permit bond is required and is usually 
$1,000 per permit. The lease size is 640 acres and can be held for 10 years with extensions up to 50 years. 
After that time the lease can only be held by production. The lease rental is SI per acre per year and 
the royalty is 5% o f  the gross at the mine m outh. There is also a work obligation of 51 per acre for the first 
year, S2 per acre for the second year, and $3 per acre for the third year. If work is suspended for more than 
30 days without notifying the Division o f State Lands, the miner may lose his lease. A lease bond is 
required and the am ount is negotiable. Reclamation will also be required. Oregon places no special taxes on 
the mining industry. Oregon has issued no leases. However, 18 prospecting permits have been issued,
11 o f them in the last year. Rentals collected in 1980 equaled S23.392.

SOUTH DAKOTA

South Dakota has 5.2 million acres of subsurface lands which are administered by the Commissioner of 
School and Public Lands. The state has no provisions for claim staking but does issue prospecting permits 
covering a maximum o f  640 acres, for a term o f  one year with a provision for two extensions and a rental 
o f 50 cents per acre per year. A tentative schedule o f exploration must be submitted but a permit bond 
is not required. After having been issued a prospecting permit, a miner can'obtain a lease for a period of five
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years. The lease can be extended through diligence. The rental is SI per acre per year and the royalty is 
negotiated as a percent of the gross. There is a lease work obligation and a reclamation requirement. A lease 
bond must be posted but the am ount is negotiated. South Dakota has a mineral license tax o f 4% of the net 
profits greater than 5100,000. There have been no leases issued but there are 70,000 acres held under 
permit for uranium prospecting.

TEXAS

Texas has seven million acres o f subsurface holdings which are administered by the Office o f Land 
Resources. Texas has no provisions for claim staking but does provide for competitive leasing and 
prospecting permits as an optional first step to leasing. The maximum size o f prospecting permits is 704 
acres but the size generally used is 640 acres. The permit duration is for one year and the lease allows a 
four-year extension. The rental fee is 50 cents per acre per year. Quarterly reports o f diligence must be 
filed. There is no permit bond required. The lease size can be no larger than that o f the permit. Its duration 
is for five years and it can only be extended through production. The lease rental fee is negotiated but is 
usually SI per acre per year and the royalty is 6.25% o f  the gross. There is no work obligation except 
reasonable development. A plan o f operations is required as well as general reclamation. There is no lease 
bond. Texas has no special taxes on the mining industry.

UTAH

Utah has four million acres o f  subsurface holdings which are administered by the State Land Board. The 
state does not have provisions for the staking o f claims or obtaining prospecting permits but leases are 
issued to the first qualified applicant unless the lands are recently acquired by the state or a previous lease 
has been terminated, in which case sealed bids are received at an advertised sale. Leases can include a 
maximum of 2,560 acres and are issued for a term of ten years, renewable only by production. There is a 
rental of $1 per acre per year. Tlie royalty am ount depends on the specific mineral but is usually 4% of the 
gross value. There is no work obligation although a plan of operations may be required. There are 
reclamation requirements and a m iner m ust post a bond o f 520,000 to S25,000 any time the surface 
is disturbed. Utah places two taxes on the mining industry: a severance tax which equals 2% of the gross 
proceeds and a mining occupation tax which equals 1% of the gross in excess o f $50,000.

There are currently 342,890 acres under lease with 15,854 acres under production. Bonuses and rentals in 
1979-80 totalled $239,000 and royalties equalled 5344,171. However, there has not been much recent 
exploration on state lands.

WASHINGTON

Washington has 4.2 million acres o f subsurface holdings which are administered by the Department of 
Natural Resources, Division o f  Lands. The state has no provisions for claim staking but does issue 
prospecting permits as a first step to leasing. The permits vary in size from 40 to 640 acr;s. The duration of 
a permit is two years and the perm it can be renewed for a second two-year term. However, the second term 
is deducted from the twenty-year lease. The permit rental is 25 cents oer acre per year for the first two 
years, 50 cents per acre per year for the third and fourth years. There is a work obligation of 51.25 per acre 
per year for the first four years and $2.50 per acre per year thereafter. Although a plan o f operations is not 
required, reclamation is m andatory. A lease bond of 5500 per lease must be posted and the royalty charged 
is 4% of the net smelter return. The state o f Washington also imposes a business and occupation tax which 
is .44% of the gross income. A leasehold tax is also charged.

Washington has issued 300 prospecting perm its and 200 leases. There are three active mines which each 
return approximately S I,000 to  the state annually. In 1980 the1 state-also collected S97.000 in rentals. 
Leases are often assigned to o ther parties and little new exploration or development is going on.



WYOMING

Wyoming has 4.2 million acres of subsurface holdings which are administered by the Board o f Land 
Commissioners. There are no provisions for the staking o f claims or the issuance o f prospecting permits. 
Exploration rights are issued through leases o f  up to 1,280 acres. They are awarded to the first qualified 
applicant for a term o f ten years, with a rental o f 50 cents per acre per year through year five or discovery, 
whichever is first. After discovery or five years, the rental is SI per acre per year, and a minimum of 5% o f  
the gross proceeds is charged. A bond o f $5,000 per lease must be posted as well. Wyoming also levies a 
mining excise tax o f 2% o f the gross proceeds.

Wyoming has issued 2,354 uranium leases; 17 gold, silver, and copper leases; 3 iron leases; and 8 jade leases. 
Wyoming is revising its regulations and so there has been a moratorium on leasing since February 1980. 
There are 30 to 40 applications pending.

ALASKA: TIDE AND SUBMERGED LANDS

Alaska has 60 to 70 million acres of tidelands and submerged lands. Claim staking is no t allowed on these 
lands. However, the state does allow for competitive lease sales and will issue prospecting permits as a first 
step towards leasing. A prospecting permit is awarded for 10 years and may be renewed. Its size is 2,560 
acres. Neither a work obligation nor a permit bond is required. The permit rental fee is 50 cents per acre per 
year for the first two years and S 1 per acre per year thereafter. The maximum lease size is the same as that 
o f  the prospecting permit: 2,560 acres and the lease duration is for up to  55 years and is renewable. The 
rental is $ 1 per acre per year and no royalty is charged. Work expenses can be credited against the rental 
fees. A lease work obligation and a plan o f operations may be required. However, ;.here is no reclamation 
requirem ent. Alaska levies a 7% mining license tax on net proceeds after the first $ 100,000.

Alaska has issued eight leases and 74 prospecting permits. However, because changes are being considered at 
the present leasing system, action on submerged lands has been frozen since 1975. There are 33 prospecting 
perm its pending conversion to lease and 348 prospecting permits pending authorization. During 1980 
approximately $9,200 was received in rentals.

FEDERAL GOVERNMENT ACQUIRED LANDS

Under special circumstances such as purchase, condem nation, or donation, Federal agencies may acquire 
title to lands from a private owner. The federal government has 52 million acres of acquired lands. Claim 
staking is not allowed on these lands. However, the federal government does issue prospecting permits and 
leases. A prospecting perm it is awarded for a size o f 2,560 acres and for a duration o f two years with 
one extension. There is no w ork obligation. A bond for a minimum of $10,000 m ust be posted for each 
perm it. The rental fee is $20 for each perm it plus 25 cents per acre per year. Leases may be issued 
competitively. Their size is the same as the perm it size and they are issued for 20 years with extensions o f 
successive 10-year periods. The rental fee is $1 per acre per year with a $20 minimun. A lease work 
obligation as well as a plan o f  operations is required. There is a reclamation requirem ent as well as a bond 
requirem ent o f a minimum o f  $5,000 per lease. The royalty payments are negotiated.

ALBERTA

Alberta has 130 million acres o f subsurface holdings which are administered by the Departm ent o f Energy 
and Natural Resources. Claim staking is no t allowed. However, prospecting perm its and leases are issued. A 
prospecting perm it covers an area of 50,000 acres and lasts for three years. Its renewal is subject to fulfilling 
a plan of exploration. The rental is S I25 for each 10,000 acres and a permit bond o f S I ,000 for each 
10,000 acres must be posted. Lease size is unrestricted. The lease expires after 21 years but is renewable. 
For years one through five the rental is 26 cents per acre per year and SI per acre per year for the balance 
o f  the term. There is no work obligation, reclam ation requirement, or- bond requirem ent. There is no 
royalty but there is ? 12%% tax on gross income.
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BRITISH COLUMBIA

British Columbia has 224 million acres o f  land. Claim staking is allowed and limited production is permitted 
on a claim. There is no time constraint for how long one may hold a claim. Each claim is 51.65 acres. 
Claims may be combined and converted to a lease as large as 2,066 acres. The lease extends for 21 years and 
may be renewed. The rental is S50, plus the costs o f publishing notice, surveying, and a S20 recording fee. 
There is a work obligation o f S400 per lease per year. A plan of operations and reclamation is required, 
although no bond need be posted. There is provision in the law for royalties; however, only taxation is 
being used as a method o f acquiring revenue. The tax is 17% on profits. British Columbia has 55,252 quartz 
claims and 3,007 placer claims, 970 quartz leases and 3,640 placer leases. In 1980 British Columbia received 
394,176 Canadian in rentals and 3651,860 Canadian for cash in lieu o f work obligation.

NORTHWEST TERRITORIES

The Northwest Territories have 162 million acres which are administered by the Department o f Indian and 
Northern Affairs. Claim staking is perm itted. Prospecting permits and leases are issued as well. A claim 
is for 2,500 acres and m ust be converted to a lease within 10 years. A prospecting permit is for 45,000 
acres. If the permit area is north o f 68° latitide, the perm it is issued for five years because o f the short field 
season. However, if  the permit area is south o f that latitude the permit expires in three years. There is no 
permit renewal. The rental fee is 10 cents per acre for the first year, 20 cents per acre for the second, and 
40 cents per acre for the third. After the third year there is no rental fee but a 325 permit fee is charged 
and there is a work obligation o f 34,500 per year. The lease size is slightly larger: 2,582.5 acres. Its 
duration extends for 21 years with provision for extension. The rental is 31 per acre per year for the first 
21-year term and 32 per acre per year thereafter. There is no lease work obligation, plan o f operations 
requirement, or lease bond. Rental fees, however, can be credited to the royalty.' The royalty structure is 
the same as that o f the Yukon Territory. The Northwest Territories have 850 leases, 200 prospecting 
permits and 54,859 claims on its lands. In 1978-79 the Northwest Territories collected 3182,523 Canadian 
in lease rentals, 3605,641 Canadian in fees, and 31,467,276 Canadian in royalties.

YUKON TERRITORY

The Yukon Territory has 131 million acres which are administered by Department o f Indian and Northern 
Affairs. Gaim  staking is allowed and production is perm itted on a claim. The claim size is 51.65 acres. 
There is no time limit on how long one m ay hold a claim but a lease option is available. The lease size is the 
same as that of the claim, 51.65 acres. The lease is for 21 years and may be renewed. The rental fees are 4 
cents per acre per year with no lease work obligation, plan o f  operations requirement, or reclamation 
requirement. There is no royalty. However, there is a tax on profits above SlO.OOO.The rate is 3% on profits 
o f 310,000 to  31 million, 5% on profits o f 31 million to  35 million, and 6% on profits of S5 million to  310 
million. Above 310 million the tax rate is increased by 1% per million up to 12%.

The Yukon recorded 45,213 quartz claims and 2,181 placer claims in 1980. In 1979-80 3889,837 Canadian 
was received for fees, 321,420 Canadian for rentals, and 3461,769 Canadian for royalties.

o
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OREGON 18(11) p ro s ­
pe c t in g  perm its

SOUTH DAKOTA 70,000 ac re s
p ro sp ec t in g
p erm its

$35,000

WASHINGTON $97,000 $3,000

WYOMING 2,354 uranium 
17 go ld ,  s l i ­
v e r ,  copper 
3 i r o n ,  8 Jad

not a v a i l a b l e  0 3,120

ALBERTA 27(15) q u a r t s  
l e a s e s

BRITISH
COLUMBIA

NORTHWEST
TERRITORIES

YUKON
TERRITORY

9" , q u a r t !  
l e a s e s ,
3 ,640 p la c e r  
l e a s e s

34(21) q u a r t !  
p ro sp e c t in g  perm its

no a v a i l a b l e  0

55,252 q u a r t !  
c la im s ,
3,007 p la c e r  
c la im s

54,859 c la im s ,  
200 p ro sp e c t in g  
perm its

45,213 q u a r t ! ,  
2,181 p la c e r  
c laim s

not a v a i l a b l e $94,176 
r e n t a l s ,  
$651,860 cash  
In l i e u

not a v a i l a b l e

$182,523 in 
r e n t a l s ,  
$605,641 In 
fee s

not a v a i l a b l e (121,420 in 
r e n t a l s ,  
$889,837 In 
fee s

$1,647,276

$461,769 in  
r o y a l t i e s  
under tVie 
Quartz Mining 
Act

TEXAS 50
p ro sp e c t in g
perm its

$16,000

UTAH 15,854 a c r e s  $239,000
bonuses and 
r e n t a l s
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ATTACHMENT D 
"Annual Placer Mining Application Land Use and 

Water Use Permits and Mining Leases" 
"Factsheet: Annual Placer Mining Application 

Permitting Process" and 
Affidavit of Annual Labor"



United States 
.STAI2

A ff id av i t  o f  Annual  Labor

otes of America 1 „  
of Alaska J

..being first duly sworn on his oath 

..claim(s) known os.___

deposes ond soys:

1. I am well ocqualnted with™ 

on...-__________     , a tributary to-X*M W MftM, MMUk, m.
Mining District ond.----------------- — ---------Recording Precinct, Alaska, ond I know that

* • •
..................       is the owner of said clalm(s). The cloim(s) liesfriM h m  al rtiin mer

.In the-

XfcMftfe btaiUm ti tUlm vtili rrnwm te o wU Iwoa w ceeJjr UmI U*Umk w U*4 wenr

2. That I performed.. . —days of work ond labor.  -.said claim doing
Upaaarfar

k >»■ tm wll m4 Imm ea ock kaat

.; such work and labor is reasonably worth 

the sum of $________   ; ond the work wos done at..™ _   —AttulleutlnWvwkeaerwukrdrrmiMtLia

3. Said work and labor wos performed by me between the.™.—.— — ..day of

   _____1__      19____   and. day of

19..— , or upon the following days----------------- -------- -------------------------------------------
« •

4. Said work and lobor wos performed by me a t the instance and request of said

   ;  ........—.................................. — , owner of said claim, who did octually pay me

the sum of &_____________ for said work and labor.

5. Said work ond labor was done for ond as assessment work for the benefit of soid , • »
claim for the ossessment.year ending a t  noon on the first day of.---------------------- - 19— .

lis«il*«WNf.MvW<Mu!awwtl "f

Subscribed and sworn to before me this-....... — —.day.of.—............... 19—

(Notarial Seal)
Notary Public in and for Alaska.

My commission expires.—..—......—.

Note: The off!d6Vlf mSj> BS swdffl 16 before thd lf»€£il postmaster.



:>s)
l id  4/1}) 
16-64

id States o( Aoerlee )
> ss:

j  o f  A t o k a  . )

ATr IOAV17 Of AAilUAk laSOR 
f(W STaic Wiit.ll... CkAltfS wn w*'"> 111 Lift)

ur Cihfni. hl'StrVUU iv ^ i iun>-
rtease i7P* or r fm r

P lo t *  read
Instructions o a  reverse 
before eerpieTlng 
th is fora.

This a f f id a v it  of annual labor Is  fo r tha assessment year (fo r  t la la s )  or ren ta l year Ifo r  leasehold 
locations) which antfad a t noon on September I ,  17_____ .

Ao^ wy<yHS

A
(Attach additional shaat I f  aora space Is  needed.)

V.cio a la ia s  or laasaltold locations a r t  located In tha following K e r id la n (s ), Township!*), Rsnge(s) and 

S sc tlo n (t): _____________________   '_________________ .______________ ____________________________

MAMCfS) Of CURHtCT OktffRfS)- CJRPftfT SUIIIMC AOOPtSSfESI

kxcess work In tha amount of J __________ ' i s  to  b a  applied froa pravious years.

I f  only excess *ork Is  being c la lned  th is  year, do not f i l l  In 1 Inas 6 through 11. 

Work was perforoed on tha following dates:

Tha nuxber o f  person-days worked w a it  _

The work performed and Improvements a a d a  a scrlbed as follows:

Tha value o f Tha ebove-descrlbed work excluding the value o f c le la  malntananca Is :  5_

HAA^I^) Of Tnr prpsQHH) WMO 010 TUT VOR* njaaif/T k a ii in g  Aooarssicsi

I f  the labor was dona by other than tha owner or tha owner's lessee, tha amount paid fo r tha work ana

loproveoen/s aade was S___________________ . and   ease theIBIal !
neyoent.

I, _______________________ , s»ear under penalty o f p erju ry  tha t the  foregoing Is  true.
i r n n t  nenc nere. J

(S ign nan* here.I

Suoscrlbad and sworn to  before oa th is
( C a t e )

Reeoroer's O lilca Use On

Signature of Itotory:



. This j f t ' i i v i t  nay be used to  ae tc  the S ta te  ol Alaska's  s ta tu to ry  and reg u la to ry  

.quireoents for recording annual labor  oa s t a te  mining claims r r  work in s te a d  ot r c s c a l  oa 
r i t e  leasehold  loca t ion* ,  Leasehold lo c a to r s  are required to  pay an annual r e n t a l ,  but r a ­
se labo* i s  c re d i t  aga in s t  the r e n t a l .  The annual labor f o r  claims and the  annual r e n ta l  
or leasehold loca t ions  i s  a o in ia u a  of  1200.00 oer claim or  leasehold  lo c a t i o n  each 
ssessoent year. I f  you have ques t ions  about your c inin* c l a i o  or leaseho ld  lo c a t io n ,
ontaet the  Division of  Minerals and lae rgv  Manageoeoc (DMIM) a t  276-2653 In  Anchorage,
79-2243 l a  Fairbanks, o t  Pouch 7-034, Anchorage, AX 99510.
. Throughout the i n s t r u c t i o n s ,  we w i l l  use "claio* to  r e f e r  to  both s in l n g  c l a io s  and
easehold lo c a t io n s .  * - - ,
. This a f f i d a v i t  nay b« f i l l e d  out by the  owner of a c l a i a  o r  by soac o th e r  person having 
aowledgc of  the f a c t s .
. This a f f i d a v i t  o u s t  be recorded i n  the  recording d i s t r i c t  where your c l a i a  i s  lo c a te d  
i th io  90 days a f t e r  the end o f  the assessment year . Usually the  l a s t  day to  record  i s  
avesber 30. Failu re  to  c la e ly  and p ro p e r ly  record r e s u l t s  i n  tha  abandonaent of your c l a l
. The f i r s t  a s sc s s a rb t  or r e n t a l  year  begins a t  soon on the  September 1 a f t e r  th e  date  tb  
o tlce  of lo c a t io n  was posted and ends a t  noon on the Sepceober 1 of the fSTTSVing year ,  
or example, i f  you lo c a te d  your d a l a  on August 30, 1980, your f i r s t  assessment yea t  began 
epteaber 1 , 1930 and ended Sepceober 1^ 1981. I f  you lo c a te d  your c l a io  Sepceober 2,. 1980 
our f i r s t  assessoenc "began Septeooer 1, 1981 and ended Sepceober 1, 19&2. ' .
' . Alaska s t a tu t e s  a l low  n in e r s  on s t a t e  c l a io s  to carry  over th e  value o f  excess work uV 
a a naxiouo of  S800 per c l a i a .  • You ou s t ,  however, f i l e  an a f f i d a v i t  o f  annual la b o r  eacn\ 
par. You oay coobine excess voiJTTTb'H-piTVT'ous years •-iih- UOTJCVr3ir^TSr.r"a'3yTKHfcTrc-yelT.
. Claio oalntenance (brushing l in e s  and repos ting )  i s  cons idered  a duty  tha t '  Alaska, 
ta tu te  38.05.265 ioposes on th e  c l a io a n t  i n  add i t ion  to the annual la b o r  reqiilreoenc. 
nerefore, oalntenance work i s  no t  a c ce p ta b le  as annual l a b o r .  I f  your a f f i d a v i t  l i s t s  wor 
equlred to  s a in ta in  th e  c l a io  i n  good s ta n d in g ,  be sure to  i n d ic a t e  t h a t  i t  i s  n o t  Include 
n the dec lared  value of  your annual l a b o r .

You oay use one a f f i d a v i t  o f  annual l a b o r  fo r  a group o f  c l a io s .
For inform ation about m inera l  lo c a t io n s  under fede ra l  D i n i n g  law, p le a s e  con tac t  the 

ireau of Land Management.

INSTRUCTIONS
ie numbers l i s t e d  below aa tc h ’ the  nuobers on the  a f f id a v i t ,  

t i l l  i n  the  yea r  f o r  which you a r e  claim ing annual la b o r .
L is t  a l l  c l a io s  by naoe and ADL n u o b e r . . You need nor l i s t  each In d iv id u a l  c la io*  r-oi 
c la io s  whenever p o ss ib le  ( f o r  exaople ,  G Id Rush 1-10, ADL 390000 -  390009).
L is t  the o e r ld i a n ( s ) ,  to w n sh ip (s ) ,  r a n g t ( s )  and s e c t i o n ( s )  i n  which t h e  c la io s  are  
loca ted .
L is t  th e  naaes and Dailiag Addresses o f  a l l  current owners. DhSi will u su a l ly  send 
no t ices  and d ec is io n s  about your c l a i o  tTTThe f i r s t  naoe and address  l i s t e d .  Under 
Alaska r e g u la t io n s ,  i t  i s  your r e s p o n s i b i l i t y  to  be su re  t h a t  DIEM has your cu r ren t  
addras s.
F i l l  i c  the a n o u n t o f  excess work to  be applied  f to o  prev ious  y ea rs ,  i f  any. I f  you 
are  cooblning excess work f ro o  prev ious years with work f ro n  th i s  a s se s s se n t  year 
conplete  the r e s t  o f  t h i s  f o r a .  I f  you a te  using only excess  work i r o a  previous 
y e a r ( s ) ,  go on to  912.
L is t  each day tb a t 'w o rk  was done. For exaople, only l i s t  August 6 through 28 i f  vo-k 
was dSiFE” each day during  t h a t  l i n e  p e r io d .  . -------------* -

L is t  the  t o t a l  nunber o f  days worked by a l l  persons. (Number of  days x nuober of 
workers * t o t a l  nunber of person-days worked).
Describe th f  work performed In  as  ouch d e t a i l  a s .n e c e s sa ry  t o  support the value you 
dec la re  in  r9 ; fo r  exaop le .  "sunk s h a f t  10 f e e t ,  " s t r ip p e d  150 cub ic  yards of 
overburden with a D-6 c a t  i n  p re p a ra t io n  f o r  o in ln g ,"  " c o re  d r i l l i n g  150 f e e t  "
"s lu iced  5000 cubic  yards of  g r a v e l . "  6 l e c c '

Declare the f u l l  va lue  of work you have done. Remember t h a t  excess work oay be c a r - i  
over to  fu tu re  assessoenc  yea rs  (see  F ) .  Do not inc lude  b rush ing  l i n e s  or r e p o s c l - r  
p a r t  o f  tbe dec la red  va lue  of  your annual T2’55rT “5 ‘
Lise the  naoe(s)  and a d d re s s (e s )  o f  the  person(s)  who d id  th e  work.
F i l l  in  ch 
the owner’
F i l l  in  the a c tu a l  amount pa id  f o r  the  work and improveoencs and, i f  paid by ocher t* 

’ s l e s s e e ,  g ive the oane of the  person who made th e  payment.

The oerson s ign ing  the  a f f i d a v i t  o u s t  p r i n t  and sign h i s / h e r  oace before a notary  or  
other au thorized  person.  G enera lly ,  the  following persons a re  au th o r ized  to  take an 
oath, a f z i r c a t lo n ,  o r  ecknowledgeoent in  t h i s  s t a t e :  a J u s t i c e ,  judge, m agis tra te

A  . . .  ~  f  . m . r r  n f  r h .  Q r .  r .  1 1 , . C m  n ,  f  J . . .  n i  j  .  - 9  ?  * _ c  ■

advisable  but not re q u ire d  th a t  a w itness  s ign  a l s o .  The w i t n e s s ' s  address should a l  
be Included.
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Factsheet:

ANNUAL PLACER MINING APPLICATION 
PERMITTING PROCESS
In order to ooerate a placer mine in the State of Alaska. oermits and 
licenses are required by as many as twelve State and Federal agencies. To 
assist the industry with applications in the complex permitting process. the 
State designed the Annual Placer Mining Application (APMA) popularly known as 
the Tri-agency form.

Each year a miner intends lo operate. an APMA should be filled out and 
submitted to the Division of Mining no later than mid-February. A S1Q0 
filing fee is required by the Department of Natural Resources(ONR). Oivision 
of Mining reviews the form for completeness and. when acceptedi makes 
distribution of twelve copies of the application to the appropriate State and
federal agencies. This process relieves the placer miner of having to
understand the details of the permitting processi as 00M does much of the red 
taoe paper work. Permits may or may not be required and issued by the 
various agenciesi .but they are all given the opportunity to make that 
decision. These agencies review the APMA and either 1) issue the required 
permit with applicable stipu1 ation(s ) i 2) request more information from the 
operator before a permit is issuedi or 3) deny the permit under their 
statutory and regulatory authority.

A listing of these agencies and the respective permits/license that they
manage is as follous:

AGENCY PERMIT

Oeoartment of Fish and Game-------  Fish Habitat and Scecial Areas Permit

Department of Environmental Conservart ion--Uastewater Discharge Permit

Oeoartment of P.evenue Mining License (to track your State tax obligation)

ONR. Oivision of Min ing-— -Miscellaneous Land Use Permit (surface use permit)

ONRi Division of Land and Uater Management— Uater Permit

DNR. Division of Land and Uater Management Miscellaneous Land Use Permit
(for access across state land)

Office of Management and 8udget------- Coastal Zone Consistency Determination

DNR. Division of Parks--------- ----------- Special Park Use Permit

U. S. Forest Service----------------------- Approved Plan of Operation

ONR. Oivision of Forestry------------------ Timber purchase may be required

'J. S. Parks Service------------------------ Approved Plan of Operation

Bureau of Land Management Approved Plan of Operation


