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DEC Investigator Rich Cormack lake* pholoa of dumped conitructlon dabria al a pad laeaad by Child'* Equipment Service*, a company that haa lliad for protection under bankruptcy law*

area gives the oll industry black eye

DEADHORSE: Prudhoe Bay staging

Continued Itom Page A-Il

scrap metal, old wood, tires and other junk,
came from a variety of sources. DEC talked
to a number of companies that had once used
the pad, but no one would accept responsibil-
ity, said Rich Cormack, a DEC field officer
on the North Slope.

When officials contacted Child's, which
had leased the gravel pad from the state,
they found the company In Bankruptcy
Court and unable to pay for the cleanup, he
said

The state has a $25,000 certificate of
deposit posted by Child's when the company
leased the tract, but Jerry Brossla of the
state Department of Natural Resources said
it is rare for the state to actually draw
against such bonds. In fact, he said, In the
five years he has been with DNR, the state
has not cashed a single leaseholder's bond to
pay for a problem.

Even if the money were claimed, Brossia
said, it would go to the state's general fund
and would need legislative approval before
it could be earmarked for cleanup of the
Child's pad.

So. it looks like the state of Alaska will
foot the bill. Cormack estimated it will cost
520,000 initially, just to (top the leaking and
do the first phase of cleanup. DEC already
has put containment booms around the site
and shoveled out an area of the pad to slow
runoff onto the tundra.

Deadhorse is a more difficult environmen-
tal problem than the oil fields themselves.
The major oil companies, which operate the
fields, keep a tight rein on contractors
working in them, but Deadhorse is a patch-
work of gravel pads leased in the mid-iy70s
by the state

Individual leaseholders hauled in gravel —
much of it purchased from the slate — and
built Ihi-ir own pads along a road that runs
(rum llic airpnit to the oil fields The puds
i-re three tu 61 acres, with tt.mghs between
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them. Variou* lease stipulations and restric-
tions are aimed at keeping the p*ds;dean
and orderly, Broula said.

DNR and other regulatory agencies con-
duct annual Inspections to make sure com-
panies comply with the rule*. This year,

zt ThwAloO*
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mindful of the economic slump, DNR is
stepping up inspections and trying to work
with companies that might otherwise walk
away, Brossla said.

"About three out of four pads are disgust-
ing for one reason or another,” Cormack
said.

On a day in early June, just around the
comer from the Child's pad, water drained
from large mounds of oily snow on a pad
leased by Kodluk Oil Field Haulem. The
water flowed down one trough and toward
the Baganavirktok River.

It happens year after year, said Brad
Fristoe, who heads DEC’S North Slope office,
because the company cleans its oily trucks
outside and Just pushes the contaminated
snow to one side. The company should have
an Indoor shop so the oily waste could be

At ARCO drilling sit* #0, a large vAoaai la ateem claaned while waste W”lor run* off the pad.

contained, drummed up and sent to a waste
facility, he laid.

But all that involves considerable t«
pease, Fristoe said, so the oil flows to th>
tundra tgaln anit again.

Jim Taylor, president of Kodiak Oil Field
Haulers, declined to discuss the waste pi>.b
lem, except to say it has been resolved

DEC hasn't taken legal action against tlie
company, Fristoe said, because it costs les<
much money and manpower to prosecute
such rase*.

“The department's philosophy is to woik
with the companies rather than take them (mm
court,” Fristoe said.

For example, he said, several years
DEC spent 300 man hours putting togt-ihe. >
case against a North Slope salvage compum-
that had dumped 15,000 drums on the lumli..
Just off one of the pads. The case took yi... .
to move through the courts. The defend....i .
were convicted on criminal charges »u.t
ordered to perform community service, uii.
er than to pay fines or go to Jail.

(n the end, the major oil companies It—
originally owned the burrels of waste ...
more than $1 million lo complete the tli-ai...|-
the salvage company had been paid t>
perform.

DEC and oil industry offlciuls agree Il.ui ..
Deadhoree-type staging center must n»i =e
allowed to happen again, especially u.
area like ANWR.

About six yeurs ago, when ARCO Al.. . .
Inc. developed Its Kuparuk River field I., n-
west of Prudhoe Bay, the service uiim * o
designed much differently. Called the K .i «
ruk Industrial Center, it has a singU |- <-
gravel pud, with a central housing f.<i«»
shared by all companies Service roui|>.»..«
lease shop space from the borough

"Everybody Is evolving and le..iun..
we go along,"” said Ben Odom, seim.i >-
president of operations (or ARCo t~i
time W3 do it better you won't see i- e
Deadht/nie the next plure we go ¢



PRUDHOE: After 20 years of drilling, area remains environmental puzzle

Continue*) from Page A-1

"I'd he hesitant to say one way or tne
other." said Brad Fristoe, an environmental
engineer who heads the Alaska Department
of Environmental Conservation’s North
Slope office. "There are things up there that
have been impacted that are going to take a
long time to recover. But (the area) still
produces a lot of the things that it used to
and still supports caribou populations and
waterfowl populations. The long-term effects
haven't really been determined.”

Upcoming congressional hearings will fo-
cus on the environmental consequences of
developing ANWR's coastal plain, about 100
miles cast of Prudhoe Bay. The oil industry's
record in the Arctic promises to be central to
the debate. Pro-development interests wave
pictures of caribou frolicking in front of oil
rigs, while conservationists display photos of
huge pits of oily black waste on fire.

No one knows yet what effects the devel-
opment of Prudhoe Bay will have 50 or 100
years from now. Prudhoe Bay began in the
late 19ti0s, without the benefit of today's
knowledge of the Arctic and before most of
the country’s environmental laws were in
force. Government watchdog agencies began
regular field inspections or.ly four years ago;
before that, they monitored development

from offices in Anchorage, Fairbanks and
Seattle.

It's obvious that development has Im-
proved with new technology and greater
experience by industry and environmental
regulators. It's also clear that increasing
oversight by state and federal agencies has
brought about more sound environmental
practices. Lawsuits by conservation groups
also have forced government agencies to
enforce previously Ignored environmental
rules.

Regulatory officials say they now have a
good understanding of problems at North
Slope fields. They say they have learned
many things that will help guide environ-
mentally sound development at ANWR.

For the most part, state and federal
officials believe that oil development In
Alaska's Arctic can proceed with minimal
environmental harm — as long as there are
tough controls, cereful planning and enough
money for regulatory agencies to do their
jobs.

Chief among the concerns is the way oil
companies dispose of hundreds of millions of
gallons of oi>v waste. Officials also question
whether t( i ; is being polluted by the
massive tur.. s that rut production facili-
ties, and what effect expanding oil field
development is having on fish and wildlife.

OILY WASTES

I

By far the most serious environmental
problem ldentified by watchdog agencies
involves hundreds of huge pits that hold
hundreds of millions of gallons of toxic
w ite produced during the drilling of oil
wells. Some of the pits, especially those built
In the early years of Prudhoe Bay, are
thousands of feet long.

The pits sometimes leak, allowing poison-,
ous heavy metals and hydrocarbons to seep
onto the tundra. In addition, oil companies
can legally discharge millions of gallons of
water from the pits onto roads or the tundra
directly — if the water meets ilandards set
out In state permits.

State and federal officials worry that
enough pollutants could accumulate in the
tundra to kill plants and destroy important
waterfowl habitat or work their way into
the food chain.

The structures are called reserve pits.
Mostly they contain drilling muds and cut-
tings. Muds are basically clay mixed with
chemicals. They are used to control pressure
in wells, preventing blowouts and making
drilling easier. Cuttings are chips of rock.

But sometimes the pits also contain crude
oil, water produced along with the crude, rig
wastewater and contaminated snow.

Tests of the pits show a wide range 'of
contaminants, Including arsenic, cadmium,
chromium, lead, benrene, toluene, napthal-
ene and paraformaldehyde. While these can
be highly toxic In large concentrat'ons, envi-
ronmental officials say the biggest problem
Is salt, which Is present In high levels and
kills plants.

The contents of many pits have accidental-
ly leaked through the gravel walls or spilled
over the top In summer as accumulated snow
melts. In 1985, the contents of one pit poured
through a breach in a dike Into a nearby lake
used for drinking water.

Steve Taylor, head of the environmental
division ut Standard Alaska Production Co.,
acknowledges that reserve pit construction
has not been adequate to prevent leaking. He
said new state regulations requiring stricter
control over the pits will force North Slope
operators to improve or close many pits.
Standard Is looking for ways to insert
Impermeable liners Into the walls of the pits.

Oil companies are allowed to reduce the
contents of the pits in several ways. Some
used muds are pumped back into nearby
wells through "annular Injection,” a process
by which muds are pumped into the part of
the well that doerYt cany oil. In 1986, more

See Page K? “RUDMOE
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DEC investigator Rich Cormack takes photos of dumped construction debrl3 at a pad leased by Child's Equlpmont Services, a company that has filed for protection under bankruptcy laws.
!

DEADHORSE: Prudhoe Bay staging area gives the oil industry black eye



DUE FOR A CLEANING IN DEADHORSE

Ancno'ago Oauy News Mey'0'.a. m .av'a«ai

Rich Cormack of the Department of Environmental Conservation takes photos of barrels of oily waste at a gravel pad.

Oil companies prepare for visitors

By PATTI EPLER
Daily News reooner

Deadhorse, the eclectic operations
base for North Slope oil-field service
companies, is getting a "long overdue"
house-cleaning this week.

The belated spring cleaning is being
spurred in part, oil industry officials
admit, because dozens of congressmen
and other VT's will soon be dropping

by.
The co'.gressional delegations will
begin an ving late next week on fact-

finding missions to help them decide
whether the coastal plain of the Arctic
National Widlife Refuge, a hundred
miles to the east, should be oDened to
oil development.

Today is a free day at the dump,
compliments of the North Slope Bor-
ough. And officials were expecting re-
cord-breaking crowds, thanks to strong
suggestions from Alaska's two largest
oil producers that companies who want
to continue doing business with them
take advantage of the borough's gener-
osity.

The special offer is just one part of
an overall effort to spruce up the Slope.
The oil industry wants to prove to
Congress that it can operate arctic oil
fields in an environmentally sound
fashion.

The community of Deadhorse is actu-
ally a collection of gravel pads that in
20 years has spread out along a road
leading from the airport to the Prudhoe
Bay oil field. Piles of scrap metal,
rusted equipment and other debris —

See Back Page. DEADHORSE
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Lga?uogegrgbh;ch
3/2/89
Original sponsor: Rules/Governor
IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 68 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Actentitled: "An Act relating to liability for the release o\~

threatened release of a hazardous substance; recovery
of state costs for an oil or hazardous substance
release; li1ability of response action contractors;
and providing for an effective date."
EE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.822 1is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS
SUBSTANCES. (@ Notwithstanding any other provision or rule of law
and subject only to the defenses set out In () of this section, the
followingpersons are strictly liable, jointly and severally, for
damages to persons or property, whether public or private, including
damage to the natural resources of the state or a municipality, and
for the costs of response, containment, removal, or remedial action
incurred by the state or a municipality, resulting from an unpermitted
release of a hazardous substance or, with respect to response costs,
the substantial threat of an unpermitted release of a hazardous sub-
stance:

(O the owner of, and the person having control over, the
hazardous substance at the time of the release or threatened release;
(@ the owner, and the operator, of the facility or vessel
.~ from which the release occurred or was threatened to occur;
(©) in the case of an abandoned fTacility or vessel, the

Vv
Towner, the operator, and any other person who controlled activities at

~1- CSHB 68 (Res)
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the*facility or on the vessel 1mmediately before the abandonment;

@ a person owned or operated the TfTacility or vessel
from which the release ".—-.“rred or was threatened to occur at the time
the hazardous substance was received by the facility or vessel;

(B) a person who owned, controlled, or possessed the haz-
ardous substance and who arranged for disposal, storage, or treatment
of the subctance by another partyor entity, or arranged with a trans-
porter to transport the substance for disposal, storage, or treatment
by another party or entity, i1f the release occurred or was threatened
to occur at a facility or vessel that contained the substance and that
was owned or operated by another party or entity; and

(6) a person who transported the hazardous substance, or
accepted the hazardous substance for transport, to the facility or
vessel from which the release occurred or was threatened to occur, if
the person selected the facility or vessel, except that this paragraph
does not apply to the transport of uncontaminated crude or refined

oil.

(9)) In an action to recover damages or costs, a person otherwis
liable under this section 1is relieved from strict liability i1f the

Clg>\ CHWS$\ _ <Su™0
person proves

(€)) that the release or threatened release of the ha:
substance to which the damages relate occurred solely as a result of
(A an act of war;
® except as provided under AS 46.03.823(c), an
intentional or negligent act or omission of a third party, other
than a party or 1i1ts agents 1in privity of contract with, or em-
ployed by, the person, and that the person
O) exercised due care with respect to th

ardous substance; and

CSHB 68 (Res) -2-
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an took reasonable precautions against -
or omission of the third party and against the consequences

of the act or omission; or
© an act of God; and
@ iIn relation to ) @B or (© of this subsection, that
the person, within a reasonable period of time after the act occurred,

() discovered the release or threatened rel

the hazardous substance; and

® began operations to contain and clean up the
hazardous substance.
fn\  For purposes of (b)(1)(B) of this section, a third party or
an agent of a third party is iIn privity of contract with the person
who 1s otherwise liable, 1if the third party or _ and the
person are parties to a land contract, deed, or other iInstrument
transferring title or possession of the real property on which the
facility In question is located, unless that property was acquired by
the person after the disposal or placement of the hazardous substance
on, In, or at the facility, and the person establishes that the person
has satisfied the requirements of (b)(1)(@B) of this section and estab-
lishes that

(O at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance that
is the subject of the release or threatened release was disposed of
on, In, or at the facility;

(@ the person i1s a governmental entity that acquired the
facility by escheat, or through another i1nvoluntary transfer or acqui-
sition, or through the exercise of eminent domain authority by pur-
chase or condemnation; or

(3 the person acquired the fTacility by inheritance or

-3- CSHB 68 (Res)
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bequest.

@ To establish that a person had no reason to know that 1

hazardous substance was disposed of on, 1iIn, or at the facility, as
provided In (©) () of this section, the person must have undertaken,
at the time of acquisition, all appropriate inquiries into the previ-
ous ownership and uses of the property consistent with good commercial
or customary practice iIn an effort to minimize liability. For pur-
poses of this subsection a court shall take iInto account

(O any specialized knowledge or experience the person has;

(@ the relationship of the purchase price to the value of
the property if it were uncontaminated;

(3 commonly known or reasonably ascertainable information

about the property;

(4 the obviousness of the presence or likely presence of

contamination at the property; and

(G) the ability to detect contamination by appropriate
inspection.

(e This section does not diminish the liability of a person who
previously owned or operated a facility or vessel and who would other-
wise be liable. IT the person obtained actual knowledge of the re-
lease or threatened release of a hazardous substance at the facility
or vessel and subsequently transferred ownership to another without
disclosing that knowledge, the person is liable under (@)@ of this
section, and a defense under () M) (B) of this section is not avail-

able to the person.

(M This section doss not diminish the liability of a person
who, by an act or omission, caused or contributed to the release or
threatened release of a hazardous substance that iIs the subject of the

action relating to the facility or vessel.

CSHB 68 (Res) -4-
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(@ An indemnification, hold harmless, or similar agreement, or
conveyance of any nature is noteffective to transfer liability under
this section from the owner oroperator ofa facility or vessel or
from a person who might be liable for a release or substantial threat
of a release under this section. This subsection does not bar an
agreement to insure, hold harmless, or indemnify a party to the agree-
ment for liability under this section. This subsection does not bar a
cause of action that an owner or operator or other person subject to
liability under * section, or a guarantor, has or would have, by
reason of subrogation or otherwise against another person.

(h) The state or a municipality is not liable under this section
for costs or damages as a result of actions taken iIn response to an
emergency created by a release or threatened release of a hazardous
substance generated by or from a facility or vessel owned by another
person unless the actions takenby the stateor municipality consti-
tute gross negligence or intentional misconduct.

Sec. 2. AS 46.03 1i1s amended by adding a new section to read:

Sec. 46.03.823. HAZARDOUS SUBSTANCE RESPONSE ACTION CONTRACTORS,
@ A person who 1s a response action contractor with respect to a
release or threatened release of a hazardous substance is not civilly
liable for injuries, costs, damages, expenses, or other liability that
results from the release or threatened release unless the release or
threatened release is caused by an act or omission of the response
action contractor that is negligent, grossly negligent, or intention-
al. To show negligence by a response action contractor, a claimant
must show that the acts or omissions of the contractor under the
response action contract were not iIn accordance with generally

accepted professional standards and practices at the time the response

action services were performed.
-5- CShB 68 (Res)
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() The liability limitation under (@ of this section does not
apply to a response action contractor who would otherwise be strictly
liable under AS 46.03.822(a) or any other provision of this chapter or
state law had the response action contractor not carried out response
actions with respect to the release or threatened release of a hazard-
ous substance.

(©0 The defense provided in AS 46.03.822(b)(1)(B) 1isnot avail-
able to a potentially liable person with respect to costs or damages
caused by an act or omission of a response action contractor.

(d Except as provided in (¢) of this section, this section does
not affect the liability under this chapter 0! under any other state
law of aperson other than a response action contractor.

) This section does not affect the liability ofa response
action contractor that may arise from the response action contractor®s
failure to comply with the terms or conditions of a response action
contract or a remedial action plan approved by the department.

() Th."s section does not affect the. liability of an employer
who 1s a response action contractor with respect to an employee of the
employer under any provision of Jlaw, 1including a law related to
workers® compensation.

@ In this section,

(D ''response action”™ means an action taken iIn connection
with the mitigation or cleanup of a hazardous substance release or
threatened release, including investigation, evaluation, plan develop-
ment, mapping and surveying, engineering, design and construction,
removal, and equipment provision;

(@ 'response action contract™ means a written contract or
agreement to provide response action with respect to a release or

threatened release of a hazardous substance, entered iInto by a person

CSHB 68 (Res) -6-
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(A) the department; or

(B) another person who has entered iInto an agreement
with the department that provides for response action subject to
the department®s oversight and control?

(3 'response action contractor' means

(A a person who enters iInto a response action con-
tract with respect to a release or threatened release of a haz-
ardous substance and who is carrying out the contract; and

(B) a person who 1is retained or hired by and is under
the control of a person described In (A) of this paragraph to

provide services related to the response action contract.

* Sec. 3AS 46.03.826(3) 1is amended to read:

(3 ~having control over a hazardous substance'" means
producing, handling, storing, transporting, or refining a hazardous
substance for commercial purposes i1mmediately before entry of the
hazardous substance 1i1nto the atmosphere or 1iIn or upon, the water,
surface, or subsurface land of the state, and specifically includes

bailees and carriers of 2i hazardous substance;

* Sec. 4. AS 46.03.826(4) 1is amended to read:

(4 "hazardous substance'™ means
(A an element or compound which, when i1t enters into
the atmosphere or iIn or upon the water or surface or subsurface
land of the state, presents an imminent and substantial danger to
the public health or welfare, including but not limited to fish,

animals, vegetation, or any pg-f. of the natural habitat in which

they are found; or

® oil;

* Sec. 5. AS 46.03.826 is amended by adding new paragraphs to read:

—7- CSHB 68(Res)
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@ "facilityT includes a
() building, structure, installation, equipment,
well, pit, pond, Ilagoon, impoundment, ditch, Hlandfill, storage
container, motor vehicle, rolling stock, aircraft, or pipe or
pipeline, 1including a pipe into a sewer or publicly-owned treat-

ment works;

® site orarea at which a hazardous substance has
been deposited, stored, disposed of, placed, or otherwise Ilocat-
ed;
©®@ "natural resources™ means land, Tfish, wildlife, biota,
air, water, ground water, drinking water supplies, and other such
resources belonging to, managed by, held in trust by, appertaining to,
or otherwise controlled by the state or a municipality;

(10) "vessel" means every description of watercraft or other
artificial contrivance that i1s used, or is capable of being used, as a
means of transportation on water, or that carries hazardous substances
for the purpose of iIncineration of the hazardous substances.

Sec. 6. AS 46.08 i1s amended by adding a new section to read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (@ The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the costs of response, containment, removal, or
remedial action resulting from an oil or hazardous substance spill,
or, with respect to response, costs, the substantial threat of a
release of oil or a hazardous substance against all property owned by
a person who iIs determined by the commissioner to be liable for the
expenditures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607,
or other state or federal law. The Ilien iIncludes iInterest, at the

maximum rate allowable under AS 45.45.010(a), from the date of the

CSHB 68 (Res) -8-
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expenditures. The state may file an action In a court of competent
jurisdiction in order to foreclose on the lien.

() A lien established under this section against real property
iIs not effective until

(@) a certificate of lien 1is recorded 1iIn the district
recorder®s office for the district in which the property 1is located,
describing the property and stating the amount of the lien, the name
of the owner as grantor, and, if known, the name of the person causing
the oil or hazardous substance release; and

(@ the commissioner sends a copy of the certificate of
lien, by certified mail, to the persons described in (@) of this
subsection Jnd to all other persons of record holding an interest in
the property.

(© When any amount with lespect to which a lien has been re-
corded under this section has been paid or reduced, the commissioner
shall, upon request of the property owner, 1issue a certificate dis-
charging or partially releasing the lien. That certificate may be
recorded in the office iIn which the certificate of lien was recorded.

(d A person with an ownership interest 1In property against
which a lien iIs recorded may bring an action iIn a court of competent
jurisdiction to require that the lien be released. The lien may be
released to the extent of that person®s ownership interest if the
court finds that the person is not liable for *.ie expenses incurred by
the state 1In connection with the costs of response, containment,
removal, or remedial action resulting from the oil or hazardous sub-

stance release or threat of release of oil or a hazardous substance.

* Sec, 7. This Act takes effect immediately under AS 01.10.070(c).-

—9- CSHB 68 (Res)



STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

POSITION PAPER
HB 68

CONTACT: AMY D. KYLE JANUARY 23, 1989
465-2600

Title

An Act relating to liability for the release or threatened
release of a hazardous substance and to recovery of state costs
for an oil or hazardous substance release; and providing for an
effecvtive date.

Effect of the Bill

In Sections 1 and 2, the bill would make the state®s requirements
for liability for releases of hazardous substances explict. The
current statute refers to a '"person owning or having control over
a hazardous substance . . . "™ as being strictly liable for a
release of that substance. The.Jbill_would explicitly expand the
coverage of this provision to include other parties that have
responsDITTiI"ty"for hazardous substances. This includes:

Those who generate hazardous wastes;

- Those who have control ever sites where hazardous
substances are released;

- Those who transport hazardous wastes iIn cases where the
transporter also selects the disposal method.

These parties are currently liable under common law, but the
proposed statute would clarlfy”his™Mi.abjULity ahd~reduce the need
“for litigation. This 1Is necessary to ensure that the key parties
who manage hazardous substances are liable 1T the substances are
released.

In Section 3, the bill would enable the state to file a lien
against assets of a responsible party to recover i1ts costs for
cleanup of oil and hazardous waste sites, iIn cases where the
responsible party declares bankruptcy. At present, the
Department must first secure a judgement through the court and
then participate iIn a bankruptcy proceeding. The bill would not
supercede the claims of secured creditors such as mortgage-
holders.



Department Position

The bill was introduced at the request of the Governor. The
Department strongly supports the bill and feels that it is
necessary to ~provide appropriate tools to ensure that hazardous
substance releases may be responded to properly. The Tfirst two
sections of the law incorporate provisions similar to those in
the federal "Superfund” law into state law. The third section
would implement a recommendation made to the states by the U.S.

Supreme Court.

The people of the state are discovering increasing numbers of
problems from improper management of hazardous substances. It 1is
imperative that parties who manage these materials take care to
keep them out of the state"s waters and lands. This will only
happen i1f all the parties who manage hazardous materials are

Tfully_responsible™for proper management.

This bill would allow the department to ensure that the party
responsible for an action such as dumping barrels of hazardous
materials on private property or for abandoning a contaminated
site and then transferring title, can be held liable. This will
provide a powerful iIncentive for proper management.

Fiscal Effect

There will be no additional costs resulting from this bill. The
legislation would reduce State expenditures for cleanup over the
long-term, as responsible parties will be footing a greater share
of the cleanup bill.” The Department has prepared a zero fTiscal

note.
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SUMMARY OF PROVISIONS OF HB 68

AN ACT RELATING TO LIABILITY FOR THE RELEASE OR THREATENED
RELEASE OF A HAZARDOUS SUBSTANCE

House Bill 68 has two major provisions:

* It makes persons who generate hazardous wastes liable for
any improper release of these wastes.

* It allows the state to recover costs for cleanup of
hazardous substance releases in cases when parties
responsible for the releases declare bankruptcy by filing a
lien.

HB 68 combines provisions of two bills that were passed by the
House last year. One bill had been introduced by Rep. Davis; the
other was introduced at the request of the Governor.

Under current law, a person who owns or has control over a
hazardous substance is clearly liable for a release of that
substance. The liability of parties who may attempt to escape
liability by abandoning, selling or transferring a facility is
not clearly stated. The bill would clearly establish the
liability of the following entities:

* The owner or operator of the facility from which the
1] - *

release occurred"; LI S

* A person who abandons a facility at which a release
occurred during the time the person owned or control®ed the
facility;

* A person who owns a hazardous substance at the time it is
delivered to the facility from which a release occurs;

* A person who owns a hazardous waste and arranges for 1its
disposal;

* A person who transports a hazardous waste to a disposal
site, If that person arranged for the disposal method.

A person may be relieved from liability 1f the release iIs caused
by a negligent third parLy or in the event of an act of God or
war. There 1s also an "innocent landowner'™ provision which
relieves liability iIn oases where a person took steps to
ascertain the status of a property and did not identify a spill
and i1n cases of involuntary acquisition of property such as
through i1nheritance.



The second part of the bill (Section 3) gives the state the
ability to file a lien against assets of a bankrupt party for the
costs of cleanup of a hazardous substance spill. This provision
is i1dentical to the one passed by the House last year. The lien
would not displace the claim of a secured creditor, but would
fall after 1it.
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cation. The submission of an application or the scheduling of a hear-
ing does not stay the operation ofthe department’ order issued under
(a) of this section,

(d) After a hearing the department may affirm, modify or set aside
the order. An order affirmed, modified or set aside after hearing is
subject to judicial review as provided in AS 44.62.560. The order is not
stayed pending judicial review unless the commissioner so directs. If
an order is not immediately complied with, the attorney general, upon
request of the commissioner, shall seek enforcement of the order.

(e) The department may adopt additional regulations prescribing
the procedure to be followed in the issuance of emergency orders. (§ 3

ch 120 SLA 1971)

Sec. 46.03.822. Strict liability for the discharge of hazardous
substances. To the ex. ent not otherwise preempted by federal law, a
person owning or having control over a hazardous substance which
enters in or upon the waters, surface or subsurface lands of the state is
strictly liable, without regard to fault, for the damages to persons or
property, public or private, caused by the entry. In an action to recover
damages, the person is relieved from strict liability, without regard to
fault, if the person can prove

(1) that the hazardous substance to which the damages relate en-
tered in or upon the water, surface or subsurface land of the state

solely as a remit of

(A) an act of war,
(B) an intentional act or a negligent act of a third party, other than

a party or its employees in privity of contract with, or employed by,
the person,

(C) negligence on the part of the United States government or the
State of Alaska, or

(D) an act of God; and
(2) in relation to (1KB), (C) or (D) of this section, that the person

discovered the entry of the hazardous substance in or upon the waters,
surface or subsurface land of the state and began operations to contain
and clean up the hazardous substance within a reasonable period of
time. (8 | ch 122 SLA 1972: am § 13 ch 220 SLA 1976)

Cross references. — For provision or other persons providing evidence of fi-
that actions brought under this section nancial responsibility. see AS
may be brought directly against insurers  46.04.040le>.

Sec. 46.03.824. Damages. Damages include but are not limited to
injury to or loss of persons or property, real or personal, loss of income,
loss of the means of producing income, or the loss of an economic
benefit. ($ 1 ch 122 SLA 1972)



8§ 46.03.826 Alaska Statutes § 46.03.828

Sec. 46.03.826. Definitions. In AS 46.03.822 — 46.03.828

(1) "act of God" means an act of nature which is unforeseeable in
kind or degree;

(2) "economic benefit” means a benefit measurable in economic
terms, including but not limited to the gathering, catching, or killing
of food or other items utilized in a subsistence economy and their
replacement cost;

(3) "having control over a hazardous substance” means producing,
handling, storing, transporting, or refining a hazardous substance for
commercial purposes immediately before entry of the hazardous sub-
stance in or upon the water, surface, or subsurface land of the state,
and specifically includes bailees and carriers of a hazardous sub-
stance;

(4) "hazardous substance” means

(A) an element or compound which, when it enters in or upon the
water or surface or subsurface land ofthe state, presents an imminent
and substantial danger to the public health or welfare, including but
not limited to fish, animals, vegetation, or any part of the natural
habitat in which they are found; or

(B) oil;

(5) "oil” means a derivative of a liquid hydrocarbon and includes
crude oil, lubricating oil, sludge, oil refuse or another petroleum-re-
lated product or by-product;

(6) "subsistence economy” means an economy which utilizes on a
regular basis an item which is owned in common by the people of the
state, or the United States, including but not limited to fish, game, fur
bearing animals, birds, timber or any part of the natural habitat for
noncommercial purposes;

(7) "water, surface or subsurface land of the state” means all water,
surface or subsurface land within the territorial limits of the State of
Alaska. (8 1 ch 122 SLA 1972; am § 22 ch 7 SLA 1986)

Revisor’s notes. — Reorganized in  "owning or" at the beginning of the para-
1986 to alphabetize the defined terms. graph and made minor punctuation
Effect of amendments. — The 1986 changes.
amendment in paragraph (3) deleted

Sec. 46.03.828. Other rights of action not affected. The provi-
sions of AS 46.03.822 — 46.03.828 do not abridge or alter a right of
action or remedy under another statute, in equity, or at common law.
However, an award of damages to a person or the state on a cause of
action for an injury under AS 46.03.822 bars recovery in an action by
another person or the state on the same cause of action for the same
injury. (8 1 ch 122 SLA 1972)
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 68 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to liability for the release or
threatened release of a hazardous substance; recovery
of state costs for an oil or hazardous substance
release; liability of response action contractors;
and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS
SUBSTANCES. (@ Notwithstanding any other provision or rule of law
and subject only to the defenses set out in (b) of this section, the
following persons are strictly liable, jointly and severally, for
damages to persons or property, whether public or private, including
damage to the natural resources of the state or a municipality, and
for the costs of response, containment, removal, or remedial action
incurred by the state or a municipality, resulting from an unpermitted
release of a hazardous substance or, with respect to response costs,
the substantial threat of an unpermitted release of a hazardous sub-
stance:

(@O the owner of, and the person having control owe: the
hazardous substance at the tine of the release or threatened release;

(@ the owner, and the operator, of the facility or vessel
from which the release occurred or was threatened to occur;

@) iIn the case of an abandoned facility or vessel, the

owner, the operator, and any other person who controlled activities at
-1- CSHB 6S(Res)



the facility or on the vessel immediately before the abandonment;

(@ a person who owned or operated the facility or vessel
from which the release occurred or was threatened to occur at the time
the hazardous substance was received by the facility or vessel;

(B) a person who owned, controlled, or possessed the haz-
ardous substance and who arranged for disposal, storage, or treatment
of the substance by another party or entity, or arranged with a trans-
porter to transport tne substance for disposal, storage, or treatment
by another party or entity, if the release occurred nr was threatened
to occur at a facility cr vessel that contained the substance and that
was owned or operated by another party or entity; and

(®) a person who transported the hazardous substance, or
accepted the hazardous substance for transport, to the facility or |
vessel from which the release occurred or was threatened to occur, if
the person selected the facility or vessel, except that this paragraph
does not apply to the transport of uncontaminated crude or refined!

oil.
® In an action to recover damages or costs, a person otherwi
liable under this section is relieved from strict liability if the
person proves
(@O that the release or threatened release of the hazardous
substance to which the damages relate occurred solely asa result of
(A an act of war;
® except as provided under AS 46.03.823(c), an
intentional or negligent act or omission of a third party, other
than a party or its agents in privity of contractwith, or em-
ployed by, the person, and that the person
O) exercised due care with respect to ti

ardous substance; and



(ii) took reasonable precautions against the act
oromission of the third party and against the consequences
of the act or omission; or

© an act of God; and
() in relation to ()(B) or (©) of this subsection
the person, within a reasonable period of time after the act occurred,
(A discovered the release or threatened release of
the hazardous substance; and
® began operations to contain and clean up the
hazardous substance.
© For purposes of (b)(1)(B) of this section, a third party
an agent of a third party is in privity of contract with the person
who 1is otherwise liable, if the third party or its agent and the
person areparties to a land contract, deed, or other instrument
transferring title or possession of the real property on which the
facility in question is located, unless that property was acquired by
the person after the disposal or placement of the hazardous substance
on, in, or at the facility, and the person establishes that the person
has satisfied the requirements of (b)(1)(B) of this section and estab-
lishes that
(D at the time the person acquired the facility the person
did not know and had no reason to know that a hazardous substance that
is the subject of the release or threatened release was disposed of
on, in, or at the facility;

(@ the person is a governmental entity that acquired the

facility by escheat, or through another involuntary transfer or acqui-
sition, or through the exercise of eminent domain authority by pur- !

chase or condemnation; or
(@) the person acquired the facility by inheritance or ;
-3- CSHB 68(Res)
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22

37

bequest.

(d To establish that a person had no reason to know that the
hazardous substance was disposed of on, in, or at the facility, as
provided in (c)(7) of this section, the person must have undertaken,
at the time of acquisition, all appropriate inquiries into the previ-
ous ownership and uses of the property consistent with good commercial
or customary practice in an effort to minimize liability. For pur-
poses of this subsection a court shall take into account

(M any specialized knowledge or experience the person has;

(@ the relationship of the purchase price to the value of
the property if it were uncontaminated;

(@ commonly known or reasonably ascertainable information
about the property;

(@ the obviousness of the presence or likely presence of
contamination at the property; and

(B) the ability to detect contamination by appropriate
inspection.

(e This section does not diminish the liability of a person who
previously owned or operated a facility or vessel and who would other-
wise be liable. If the person obtained actual knowledge of the re-
lease or threatened release of a hazardous substance at the facility
or vessel and subsequently transferred ownership to another without
disclosing that knowledge, the person is liable under (@)(2) of this
section, and a defense under (b)(7)(B) of this section is not avail-
able to the person.

() This section does not diminish the liability of a person
who, by an act or omission, caused or contributed tc the release or

threatened release of a hazardous substance that is the subject of the

action relating to the facility or vessel.

CSHB 68(Res) -1-



(@ An indemnification, hold harmless, or similar agreement, or

conveyance of any nature is not effective to transfer liability under

this section from the owner or operator of a facility or vessel or
from a person who might be liable for a release or substantial threat
of a release under this section. This subsection does not bar an
agreement to insure, hold harmless, or indemnify a party to the agree- 1]
ment for liability under this section. This subsection does not bar a i
cause of action that anowner oroperator or other person subject 1o j
liability under this section, or a guarantor, hasor would have, by
reason of subrogation or otherwise against another person.

(h) The state or amunicipality is not liable under this section
for costs or damages asa result of actions talenin response to an|
emergency created by a release or threatened release of a hazardous
substance generated by or from a facility or vessel owned by another
person unless the actions taken by the state or municipality consti-
tute gross negligence or intentional misconduct.

Sec. 2. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.8.3. HAZARDOUS SUBSTANCE RESPONSE ACTION CONTRACTORS. !

(@ A person who is a response action contractor with respect to a

release or threatened release of a hazardous substance is not civilly i

liable for injuries, costs, damages, expenses, or other liability that :

results from the release or threatened release unless the release or

threatened release is caused by an act or omission of the response |
action contractor that is negligent or grossly negligent or consti-
tutes inten ial misconduct. To show negligence by a response action \
contractor, claimant must show that the acts or omissions of the
contractor under the response action contract were not in accordance

with generally accepted professional standards and practices at the
time the response action services were performed.
-5- CSHB 68(Res)



iJ () The liability limitation under (@ of this section does not

2; apply 1O a response action contractor who would otherwise be strictly
31 liable under AS 46.0? 322(a) or any other provision of this chapter or
Al state law had the response action contractor not carried out response
5; actions with respect to the release or threatened release of a hazard-
6I ous substance.

7 (©) The defense provided in AS 46.03.822(b)(1)(B) is not avail-
8 able to a potentially liable person with respect to costs or damages
9j caused by an act or omission of a response action contractor.

10 (d) Except as provided in (©) of this section, this section does
n not affect the liability under this chapter or under any other state
121 law of a person other than a response action contractor.

Bi (e) This section does not affect the liability of a response
4] action contractor that may arise from the response action contractor”s
sl failure to comply with the terms or conditions of a response action
Bj contract or a remedial action plan approved by the department.

171 () This section does not affect the liability of an emplover
18i who s a response action contractor with respect to an employee of the
B employer under any provision of law, including a law related to
ox workers® compensation.

211 (@ In this section,

2! (@ ‘response action™ means an acrion taken in connection
2 with the mitigation or cleanup of a hazardous substance release or
71 threatened release, including investigation, evaluation, plan develop-

ment, mapping and surveying, engineering, design and construction,
removal, and equipment provision;

(@) "response action contract" means a written
agreement to provide response action with respect to a release or
threatened release of a hazardous substance, entered into by a person

CSHB 68(Res) -6-
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with
() the department; or
(B) another person who has entered into an agreement
with the department that provides for response action subject to
the department®s oversight and control;

(@) ''response action contractor’” means

(® a person who enters into a response action con-
tract with respect to a release or threatened release of a haz-
ardous substance and who is carrying out the contract; and

(B a person who is retained or hired by and is under
the control of a person described in (A) of this paragraph to
provide services related to the response action contract.

Sec. 3.AS A6.03.826(3) is amended to read:

(©) "having control over a hazardous substance” means
producing, handling, storing, transporting, or refining a hazardous
substance for commercial purposes immediately before entry of the
hazardous substance into the atmosphere or in or upon the water,
surface, or subsurface land of the state, and specifically includes
bailees and carriers of a hazardous substance;

Sec. A. AS A6.03.826(A) is amended to read:

(A "hazardous substsnce' means

(@ an element ¢ compound which, when it enters into
the atmosphere or in or upon the water or surface or subsurface
land of the state, presents an imminent and substantial danger to
the public health or welfare, including but not limited to fish,
animals, vegetation, or any part of the natural habitat in which
they are found; or

® oil;

Sec. 5. AS A6.03.826 is amended by adding new paragraphs to read:
-7- CSHL 68(Res)
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@® "facility” includes a

(@ building, structure, installation, equipment,
well, pit, pond, lagoon, impoundment, ditch, landfill, stor.".¢e
container, motor vehicle, rolling stock, aircraft, or pipe or
pipeline, including a pipe into a sewer or public)y-owned treat-
ment works;

(B) site or area at which a hazardous substance has
been deposited, stored, disposed of, placed, or otherwise locat-
ed;

(© "natural resources" means land, fish, wildlife, biota,
air, water, ground water, drinking water supplies, and other such
resources belonging to, managed by, held in trust by, appertaining to,
or otherwise controlled by the state or a municipality;

(10) "'vessel" means every description of watercraft or other
artificial contrivance that is used, or is capable of being used, as a
means of transportation on water, or that carries hazardous substances
for the purpose of incineration of the hazardous substances.

Sec. 6. AS 46.08 is amended by adding a new section to read:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE
EXPENDITURES. (@ The state has a lien for expenditures by the state
from the oil and hazardous substance release response fund or from any
other state fund, for the costs of response, containment, removal, or
remedial action resulting from an oil or hazaraous substance spill,
or, with respect to response, costs, the substantial threat of a
release of oil or a hazardous substance againsc all property owned by
a person who is determined by the commissioner to be liable for the
expenditures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607,

or other state or federal law. The lien includes interest, at the

maximum rate allowable under AS 45.45.010(a), from the date of the

CSHB 68(Res) -8-



expenditures. The state may file an action in a court of competent

jJurisdiction in order to foreclose on the lien.

() A lien established under this section against real property

is not effective until
(@ a certificate of lien is recorded in the district
recorder"s office for the district in which the property is located,

describing the property and stating the amount of the lien, the name

of the owner as grantor, and, if known, the name of the person causing

the oil or hazardous substance release; and
i

(@ the commissioner sends a copy of the certificate of
lien, by certified mail, to the persons described in (@) of this
subsection and to all other persons of record holding an interest in
the property. i

(© When any amount with respect to which a lien has been re-
corded under this section has been paid or reduced, the commissioner
shall, upon request of the property owner, issue a certificate dis-
charging or partially releasing the lien. That certificate may be
recorded in the office in which the certificate of lien was recorded.

(d A person with an ownership interest in property against |

which a lien is recorded may bring an action in a court of competent
Jurisdiction to require that the lien be released. The lien may be 1
released to the extent of that person®s ownership interest if the

court finds that the person is not liable for the expenses incurred by

the state iIn connection with the costs of response, containment,

removal, or remedial action resulting from the oil or hazardous sub-

stance release or threat of release of oil or a hazardous substance.

* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).

-9- CSHB 63(Res)
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SUITE 400
FAIRBANKS, ALASKA 99701-4619

O PO.BOXK-STATE CAPITOL
JUNEAU. ALASKA 99811-0300

PHONE: (907) 465-3600
The Honorable Cure Menard (307)

Alaska State Legislature
House of Representatives
P.O. Box V

Juneau, Alaska 99811

Res HB 68 and Ballot Measure No, 2
Our File No. 661-89-0302

Dear Representative Menards

You have asked for our opinion on whether HB 68, which
concerns strict and joint and several liability for hazardous
substances releases, would conflict with the intent of Ballot
Measure No. 2 adopted by the voters during the most recent gen-
eral election. You have also made a generic inquiry regarding
legislative repeal or amendment of laws enacted by iInitiative.

The short answer to your Tfirst question is no. The
summary response to your second inquiry is that an initiative may
not be repealed by the legislature for a period of two years
after its effective date, but 1t may be amended at any time. Our
analysis follows.

First, Ballot Measure No. 2 effected two very specific
and discrete changes in the manner in which liability and damages
for traditional personal injury torts will be assessed: it limits
a party®"s liability to 1i1ts actual percentage of fault and it
repeals a statutory right of contribution among two or more
persons who were jointly and severally liable for the tort. 1/
Ballot Measure No. 2 did not expressly repeal any other statutory
provision concerning strict and joint and several liability,
Most pointedly, i1t is silent on the strict and joint and several
liability provisions of AS 46.03.758(e) and other statutes set
forth in AS. 46.03 andAS 46.04 concerning oil and hazardous
substance releases. Forthis reason, we do not believe that HB
68 would infringe upon Ballot Measure No. 2.

1/ The precise Qlanguage of Ballot Measure No. 2 amends a
portion of AS 09.17.080(d) and repeals AS 09.16,

03.C5LH
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Furthermore, the 1intent of the voters iIn approving
Ballot Measure No. 2 can be ascertained from the arguments made
In support of the iInitiative. In Re Lance W., 694 P. 2d 744, 753
(Cal. 1985). See also Carman v. Alford, 544 P. 2d 192 (Cal.
1982) (election materials helpful In discerning voters®™ intent);
Los Angeles County Transp. Comm, v. Richmond, 643 P. 2d 941 (Cal.
IUb") (ambiguities 1In initiative resolved by referring to
ar%gments in support), In this case, that i1t a relatively easy
task.

The attached advertisement paid for by the coalition
supporting Ballot Measure No. 2 unequivocally states that:

Ballot Measure No. 2 will have no impact on
Alaska®"s environmental protection laws.

(emphasis i1n original). See Attachment 1. |In addition, the
coalition supporting Ballot-Measure No. 2 explicitly agreed with
legislative counsel that 1t would have no effect on state
environmental laws. Id. This advertisement 1is direct evidence
of the voters®™ iIntent not to affect the Iliability provisions,
including strict and joint and several Iliability, of state
environmental laws. Enactment of HB 68, amending the provisions
of AS, 46.03.822, will thus not violate the iIntent of the voters
in approving Ballot Measure No, 2.

As to your second question, section 6 of article X1 of
the state constitution provides that the legislature may amend a
law enacted by initiative, but may not repeal the iInitiative
within two years of iIts effective date. "[T]he legislature has
broad powers to amend an iInitiative.” Warren v. Thomas, 568 P.2d
400, 402 (Alaska 1977)(fn. omitted). There could be a point at
which amendment and repeal tend to converge where, for example,
"the legislature has exceeded that broad power by passing an
amendment which so vitiates the initiative as to “constitute iIts
repeal ""'. Supra, 568 P.2d at 402 (citation omitted). 2/ The
passage of HB 68, however, does not raise this spectre.

"[A]ln amendment of an act operates as a repeal of its
provisions to the extent that they are materially changed by, and

2/ The Alaska Supreme Court has reserved judgment on the
precise question of when an amendment might constitute a repeal
of an initiative. Warren v. Thomas, supra, 568 P. 2d at 404.
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rendered repugnant to, the amendatory act."™™ Id. (citation omit-
ted). Nothing iIn HB 68 1is repugnant to Ballot Measure No. 2.
Nothing in Ballot Measure No. 2 is materially changed by HB 68.
Ballot Measure No. 2 simply did not address the liability provi-
sions of environmental laws, which is precisely what HB 68 does.
Since the subject matter of HB 68 was not even contemplated in
the adoption of Ballot Measure No, 2, it can hardly be said to
materially change or be repugnant to the ballot measure.

We hope that this adequately responds to your ques-
tions. Please reel free to contact us for further i1nformation.

Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

By

MRLijem

Attachment
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ME"MORANDUM January 18, 1989

SUBJECT: HB 68 and repeal or amendment of
an initiative (HB 68)

TO: Representative Curt Menard, Co-chair
House Resources Committee

FROM: Terri Lauterbach
Legislative Counsel

You have asked whether HB 68"s amendment of AS 46.03.822(a)
to provide’for joint and several liability for the release
or threatened release of a hazardous substance violates con-
stitutional restrictions on amendment and repeal of iInitia-
tives. You have also asked for a general discussion of the
extent to which the legislature may amend or repeal a law
that has been enacted by initiative.

With regard to HB 68, 1t Is my opinion that its amendment of
AS 46.03.822(a) to provide for joint and several liability
for damages described by that section does not violate con-
stitutional restrictions on amendment and repeal of initia-
tives. It has the effect of amending Initiative 87-02 in a
permissibly narrow way.

The constitutional provision governing this question iIs sec.
6, art. XI, Constitution of the State of Alaska, which pro-
vides :

SECTION 6. ENACTMENT. If a majority of the votes cast
on the proposition favor i1ts adoption, the initiated
measure iIs enacted. If a majority of the votes cast on
the proposition favor the rejection of an act referred,
it i1s rejected. The lieutenant governor shall certify
the election returns. An initiated law becomes effec-
tive ninety days after certification, is not subject to
veto, and may not be repealed by the legislature within
two years of' its effective date. It may be amended at
any time. An act rejected by referendum is void thirty
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days after certification. Additional procedures for
the initiative and referendum may be prescribed by law.
(Emphasis added.)

The Alaska Supreme Court has addressed the question whether
a law may be amended and has shown a tendency to approve
amendments quite broadly. Thus a reduction in penalties in
an initiated law was approved in Warren v. Thomas, 568 P.2d
400 (Alaska 1977). And, iIn Warren v. Boucher, 543 P.2d 731
(Alaska 1975), the Alaska Supreme Court acknowledged that
the power to amend an initiative was an explicit "check or
balance™ against the iInitiative process.

Furthermore, an Attorney General®s opinion concluded that
the legislature could alter or delete an iInitiative's re-
quirement that the capital site contain no less than 100
square miles of state land as well as the requirement that
the site selected be more than 30 miles from either
Anchorage or Fairbanks. Op. Att"y Gen., August 19, 1975.

In my view, the Constitution asks the legislature to give
deference to the wishes of the people as expressed In an
initiative, at the same time recognizing that an iInitiative
may present policy problems that the legislature may need to
resolve. Because the people may not themselves address the
difficulties in a particular initiative by amending it but
rather must vote i1t up or down, the constitution permits the
legislature to amend i1t at any time.

The Thomas court suggested that there could be situations in
which an amendment so vitiates an act passed by initiative
that 1t constitutes its repeal. In my opinion, that issue
is not raised by the amendment iIn HB 68. The amendment in
HB 68 changes the initiative®s general rule of several
liability with respect to only a limited type of tort
action. In being so narrow, the amendment could not be said
to vitiate the initiative.

In discussing HB 68, | hope the general parameters of legis-
lative power to amend or repeal an iInitiative have been
clear. The legislature may amend an initiative at any time
as long as that amendment does not change the law passed by
the initiative so much that i1t amounts to a repeal of that
lav. The legislature may repeal an initiative within two
years of its effective date.
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is helpful to you. IT I may be of

I hope this discussion
further assistance, please let me know.

TL:-gcC
WKG5/105



KENAI PENINSULA BOROUGH

144 N. BINKLEY « SOLDOTNA. ALASKA 99669
PHONE (907) 262-4441

POSITION PAPER
HB 68 - Hazardous Substance Clean-up Liability

The administration of the Kenai Peninsula Borough supports HB 68.
We believe this bill will provide the necessary incentive for proper
disposal of hazardous wastes, by attaching clear responsibility to
generators and transporters of wastes as well as owners and
operators of disposal sites.

The Fifteenth Legislature appropriated $955,000 in 1988 for
identification and clean-up of hazardous waste sites on the Kenai
Peninsula. A comprehensive inventory was done to determine the
extent of the hazardous waste problem. The first draft includes
approximately 200 sites with others still being explored. A few of
these are in varying stages of clean-up, others have just been
identified.

In many cases the parties responsible for the release ofhazardous
substances are either bankrupt or no longer inbusiness. Because
current law does not allow for the attachment of liability to
generators, other than those who own or operate the facility at the
time of release, the original owner or producer may escape
responsibility for clean-up. In many of these instances, the state or
local governments have to bear that cost and responsibility. Of the
new sites identified in the inventory, atleast three large sites have
no responsible party to pay the cost of clean-up, which will begin
next summer. The state will pay between $1,000,000 and
$2,000,000 for those three projects alone.

A specific example of the problem with liability can be found with
the Sterling Special Waste Site on the Kenai Peninsula. The site was
originally permitted by DEC as a special waste site for the disposal of
drilling muds and other special wastes. The land is owned by the
Peninsula Borough and was leased by a private company who
contracted with producers of special wastes for disposal. The site
was not well managed and eventually the company filed bankruptcy

DON GILMAN
MAYOR



and abandoned it. The borough was then left responsible for clean-
up and closure of the site because clear responsibility and liability
could not be attached to those companies who generated the waste.
That project has so far cost the state and borough taxpayers
$1,108,922 with anticipated future costs of at least $134,000 for a

water monitoring plan.

In order to deal with the increasing occurrences of hazardous waste
problems in Alaska, and to ensure proper disposal of future wastes,
it is critical that the Sixteenth Alaska State Legislature pass this bill.
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Date of Committee Action:

The RESOURCES Committee recommends that:

HOUSE BILL NO. 76 [FISH & GAME LICENSE AGENTS]

"An Act relating to compensation for, penalties against, and proceeds,

fees, forms, and reports transmitted by agents who sell or collect fees for
certain licenses, tags, and permits; and providing for an effective date.”

) [ 1 the same title
[ 1 be replaced with C ] a new title

[ ] have attached amendment(s)

] do pass
] do not pass
] no recommendation
] individual recommendations
] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ 1 fiscal impact [ ] fiscal note(s) published:
zero fTiscal no
zero with analysis [V] zero fiscal notes (s) published:
* o » i
SIGNING QQ PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass, No Recommendation, Amend)

Chairman®s SM@hature



No. 1

STATE OF ALASKA niti-version «HB 76 & EX ORDER 73
1989 LEGISLATIVE SESSION PUBLISHDATE: HOUSE 1/9/89
FISCAL NOTE
REQUEST,;
Revision Date: __ Agency Affected: Fish and Game
Tille : An art-, relating t-n rnmpennafinn BRU:
for, penalties against, proceeds..,
Sponsor :  Rules Components

Requestor: Steve Cowper

EXPENDITURES/REVENUES; (Thousands of Dollars)
OPERATING FY 89 FY 90 FY a1 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE

FUNDING; (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL 0 J 9 0 .. Q. 0
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS ; (Attach a separate page if necessary)

See Bill Analysis. Changes in funding due to this transfer are
included in the Fish and Game operating budget.

Preparedby: ..Beverly Reaumd”~K~-g-v /£ S.— Phnn™ = 465-4120
Division : Administration/ ) Date: /P NS
Approved by Commissioner : .. zZ Date: [fZ /9 7
Agency: Department of Fish and Game

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget
Impacted. Agency(ies) p3r 1 of 1



No. 2
STATE OF ALASKA BILL VERSION: HB 76 & EX OFfPT? «\
1989 LEGISLATIVE SESSION PUBLISH OATE:  HOUSE 1/9/80
FISCAL NOTE
REQUEST:
Revision Oate: Agency Affected:Revenue.
Tltle:“An Act transferring Issuance of BRU:Income and Excise Audit
fishing, hunting, trapping licenses...
Sponsor: Rules Committee Components:.
Requestor: Govern©°”
EXPENDITURES/REVENUES:  (Thousands of Dollars!
1FY 8 1FY 9 1F 91 1FY 92 1FY 93 1FY 94
OPERATING 1 1 1 1 1 i
PERSONAL SERVICES 1 - 1 - 1~ 1 - 1 - 1 -
TRAVEL 1 - i - 1 - 1 - 1 - 1 -
CONTRACTUAL 1 - 1 - 1 - 1 - 1 - 1 -
SUPPLIES 1 - 1 - 1 - 1 - 1 - 1 -
EQUIPMENT 1 - 1 - 1 - 1 - 1 - 1 -
LANDS & STRUCTURES 1 - 1 - 1 - 1 - 1 - 1 -
GRANTS, CLAIMS 1 - 1 - 1 - 1 - 1 - 1 -
MISCELLANEOUS 1 - 1 - 1 - 1 - 1 - 1 -
TOTAL OPERATING 1 - 1 - 1 - 1 - 1 - 1 -
1 CAPITAL 1 1 1 - 1 - 1 - 1 -
1 REVENUE 1 1 - 1 - 1 - 1 - 1 -
FUNDING:  (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS:
| FULL-TIME
I PART-TIME
I TEMPORARY
ANALYSIS: See attached analysis.
Prepared By: Steven E. Kettel
Division: Income and Excise Audit Date: December 19, 1988
Approved by Commissioner: Hugh Malo. Date: December 19, 1988

Agency: Department of Revenue

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(les) page of



HB 76 & EX ORDER 73
HOUSE 1/9/89
Prepared By: Steven E« Kettel
Income and Excise Audit Division
Department of Revenue
December 19, 1988

At the time of drafting this fiscal note an executive order was being
drafted for Governor Cowper®s signature transferring the Fish and Game
Licensing Program from Department of Revenue to Department of Fish and
Game. To effect the transfer, legislation amending the statutory
responsibility is also necessary.

The Department of Revenue supports this legislation transferring the
fish and game licensing program to the Department of Fish and Game.

This program consists of the following features:

1) coordination of statewide sales of fish and game licenses, tags,
permits and duck stamps through over 900 private vendors;

2) design and mailout of licenses and forms;

3) data capture of monthly, quarterly, and annual sales reports from the
vendors;

4) processing and deposit of cash receipts;
5) reconciliation of vendor reports to cash receipts; and

6) paying additional compensation to vendors based upon the number of
licenses sold.

To effect the transfer, the Department of Revenue will give the
Department of Fish and Game the resources it has allocated to the
program. Funding for the resources 1is being transferred through the
Department®s budget as a C-4 Transfer within Adjusted Base. Transferred
resources include:

1) Data processing software and documentation including file layouts,
flow chart, program listing, data file tapes, etc., assuring that
Fish and Game would convert the data from a Wang file structure to an
IBM file structure and the Wang COBOL programs to IBM COBOL programs.

2) Transfer of funding will include:

A) Personal Services

The following positions will transfer from the Income and Excise
Audit Division with associated funding of $188.1:

Posi tion Range/Step FY 89 8udget
Revenue Licensing Supervisor 16K $54.8
Accounting Supervisor |1 14J $46.7
Clerk Typist 11 7B $26.9
Accounting Clerk 11 9D $31.4
Clerk Typist 111 8B $28.3
$188.1
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HOUSE 1/9/89

The following position will transfer from the Administrative Services
Division with associated funding of $38.7:

Posi tion Range/Step FY 89 Budget
Data Entry Center Supervisor 14A $38.7
B) Contractual

The following associated funds will transfer from the Income and
Excise Audit Division:

Vendor Compensation: $356.6
Printing, Postage, Telephone: $36.8
$393.4

C) Supplies

The transfer of associated supply funds from the Income and Excise
Audit Division Will be $2.5.

The transfer of associated supply funds from the Administrative
Services Division will be: $.1

SUMMARY OF TRANSFERS:

Personal Services $226.8
Contractual $393.4
Supplies $216
Total Transfer: $622.8

3 of 3



STEVE COWPER, GOVERNOR

DEPARTMENT OF FMSII AND GAME P.0. BOX 3-2000

JUNEAU. ALASKA 99802-2000

PHONE: (907) 465-4100
OFFICE OF THE COMMISSIONER

January 26, 1989

The Honorable CliffF Davidson, Co-Chair
The Honorable Curt Menard, Co-Chair
House Resources Committee

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Representatives Davidson and Menard:

House Bill 76 and Executive Order 73 are the two final steps
necessary to complete the transfer of the responsibility for
hunting and Tfishing license sales from the Department of
Revenue to the Department of Fish and Game. Administrative
Order 11 issued i1n July 1988 began the transfer. At present
the Department of Fish and Game 1i1s selling and accounting
for hunting, Tfishing, and trapping licenses. The transfer
from the Department of Revenue to the Department of Fish and
Game 1i1ncluded the transfer to the Department of Fish and
Game of Revenue"s FY 89 budget for this program and the
transfer of five positions. Unfortunately, funding for the
program as operated by the Department of Revenue was never
adequate and that remains the case to the present.

The Tollowing paragraphs will discuss both the Executive
Order and HB 76. The bill is primarily designed to clarify
compensation paild to vendors and to enable the department to
effectively collect the amounts due from those selling
licenses. There apparently have been cases 1In the past
where license vendors have sold hunting and fishing licenses
but have not transmitted in a timely manner— and sometimes
not at all- proceeds due the state. The bill clearly sets
forth the time frame in which such remittances are due to
the state and penalties which the department may exact to
ensure compliance.

The Executive Order will make the operation of state
government more efficient because the transfer of the fish
and game licensing TfTunction places the function 1In the
department that is responsible for the resource management
programs that are partially funded by the license revenue.
.Also, that department (the Department of Fish and Game) can
more efficiently gather the most appropriate information
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during the license issuance process to assist In Its manage-
ment functions. The transfer will reduce the number of
departments an individual must contact if the individual
intends to take fish or game. At the same time, because the
Department of Fish and Game has more field offices than does
the Department of Revenue, the transfer will probably make
the contact more convenient.

In addition, the transfer will enable the Department of
Revenue to focus more of its attention and resources on Iits
primary responsibility— collecting revenue owed to our state

government.

Sections 1-12 of the Executive Order delete references 1In
AS 16.05.335-16.05.826 to the Commissioner of Revenue and to
the Department of Revenue, leaving only references to the
"commissioner'™ and the 'department.' Those terms are then
defined iIn AS 16.05.940 6) and (7)), respectively, as the
Commissioner of Fish and Game and the Department of Fish and

Game.

Sections 13 and 14, respectively, of the Order delete the
power to issue fish and game licenses from the Department of
Revenue powers Jlisted iIn AS 44.25.020 and add i1t to the
Department of Fish and Game powers set out in AS 44.39.020.
Section 15 of the Order sets out transition provisions
regarding regulations relating to the transferred function.

The only other changes made by the Executive Order are a few
housekeeping clarifications iIn AS 16.05.390 and 16.05.470,
and In AS 44.25.020 (Sections 6, 11, and 13 of the Order).
No substantive changes, other than the transfer itself, are

made by this Order.

Sections 1, 2, and 4 of the related bill amend AS 16.05.390
(concerning vendors of all licenses but commercial Tfishing
licenses) and 16.05.470 (concerning vendors of commercial
fishing licenses), to allow penalties to be assessed against
license vendors or agents who do not transmit to the Depart-
ment of Fish and Game, in a timely manner, the license fees

that they collect.

Sections 2 and 4 of the related bill also specify that the
monthly reports and fee transmittals that are already
required from vendors must be made by the last day of the
month after fees are collected, unless an alternative
schedule 1is set by contract for vendors covered by
AS 16.05.390, or unless an extension is granted for vendors

covered by AS 16.05.470.

Finally, Sections 3 and 5 of the related bill delete
reference iIn AS 16.05.460 and 16.05.470 to 1issuance of
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interim-use and entry permits by vendors. This deletion
merely eliminates possible confusion and conforms the
statute to the reality that private vendors have not issued
limited entry permits since 1979.

Representatives from the Department of Fish and Game will be
on hand for the Committee®"s hearing on both the Executive

Order and HB 76. We will be prepared to answer any
questions at that time. IT there 1is further detailed
information the Committee desires before the hearing, 1 will

be happy to provide it.

cc; House Resources Committee Members
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The RESOURCES Committee recommends that:
HOUSE BILL NO.| 78 [CARIBOU CREEK RECREATIONAL MINING AREA] *x

"An Act establishing the Caribou Creefc Recreational Mining Area."
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

OEPARTMENT DIVISION SIU. NUMBER SPONSOR

Fish and Game Habitat CS HB 78 Rens. Larson and Menard

SK3RT TITLE CF BJU
Caribou Creek Rpcrfiational Minina Area

OEPARTMENT POSITION

Support v
PREPARED OATE

Frank R -1-12-90

SUMMARY

OTHER AGENCIES affected by bill CONSTITUENT QROUPIS) AFFECTED BY BILL

Dept, of Natural Resources i i
Dept, of Environmental Conservation Commercial and Sport Fishermen/
ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

-Unknown

FISCAL IMPACT: O NONE n FISCAL NOTE ATTACHED

8ACKGROUNWLEGISLATIVE INTENT
The Caribou Creek Recreational Mining Area is proposed to designate an
area for recreational placer mining for the public.

ANALYSIS OF BILUPROGRAM EFFECTS

The bill would establish the Caribou Creek Recreational Mining Area on the
lower reach of Caribou Creek and a portion of the Matanuska River. These
streams have been specified as being important for the spawning, rearing or
migration of anadromous Tfisheries by the commissioner of the ADF&G pursuant
to AS 16.05.870(a)- The proposed legislation requires that the commisssionei
of ADNR adopt a management plan and regulations for the management, use and
development of the recreational mining area in consultation with the ADF&G.
The plan and regulations may address methods of mining permitted, the types
of mining equipment that may be used, the protection of habitat, and other
restrictions consisitent with the purposes stated in AS 41.23.600. The bill
further recognizes that the commissioner of the ADF&G is responsible for

the management of fish and game within the proposed area and that the
commissionermay require seasonal restrictions on operations within the area
to maintain fishery resources. The ADF&G has worked with the sponsors on

AMENCVENT3 PROPOSED

We recommend the following revisions to the language of the bill.

Page 1, line 26: '"The management plan, including any revisions, and..."
Page 1, line 29: ™"The management plan and regulations MAY shall address,

but not be limited to..."
Page 2, line 8: reference to AS 42.23.600 should be changed to AS 41.23.600

FUAU ATTACH A SOAAATtSHOT FOR AOOMOKAL COMMUTS OR AMALTJtt.

01-CO9|R#t. 1Z/S5)
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CS HB 78

= STATE OF ALASKA BILL VERSION:
1990 LEGISLATIVE SESSION PUBLISH DATE:  *-1?-gn
REQUEST:

Revision Date:  i-n-nn Agency Affected: .Depl -of Fish and Gana
Tide : Caribou CrprA- Rprr-gnt-nr* 1 BRU: Eahi-tas

Mining Area

Sponsor: Larson and Menard Components

Requestor:

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING Fra R Y8 % RS Y%
PROWSRIES  15.8 4.5
1, 1,.Q -
CONTRACTUAL P b
SFRLIES o1 . 03
EUIRVENT
LAND&, STRUCTURES
GRANTS, CLAIVS
MISCELLANEOUS
TOTALOPERATING 18.1 6.8
| CAPITAL 18.1 6.8
REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS :  (Attach aseparate page if necessary)
There i1s not expected to be any impact on the department®s FY 90

budget. Beginning In FY 91, however, 1issuance of a general fTish
habitat permit, monitoring fish returns and mining activities to
determine the need for seasonal restriction, and participation in
the department of Natmral Resourcesl (DNR) development of a

Preparedby: Frank R& /r Phone:485-4105
Division :e /1 ) * Date: s/zC/I'/0
Approved by Commissioner: Date: A nrd

Agency: Department of Fish and Game

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

Requestor

Office of Management and Budget

Tnpacted Agency(ies) page, of-—
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Analysis of Bill/Program Effects Cont"d

Location-specific land management plan will require the expenses
identiftied below.

To the extent that DNR"s schedule for developing areawide and
location-specific land management plans requires that a plan
for the Caribou Creek Recreational Mining Area be forestalled,
the need for the planning portion of our fiscal note will be
delayed commensurately.



Attacnment Bill Analysis CS HB 78

Habitat Biologist (18c) 3 mo. 4_.5/mo.
Clerk Typist (Ba) 1 mo 2.3/mo.
Staff Travel to Caribou Creek
Contractual
Telephone 75/mo. X 3 mo.
Charter for Fish Surveys
TOTAL
FY 92-Monitoring Fish Returns and Placer Mining
Personnel
Habitat Biologist (18c) Imo. 4.5
Travel

Staff Travel to Caribou Creek
Contractual

Telephone and Photocopy
Charter for Fish Surveys

Supplies
PP TOTAL
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The following amendments are requested:

Pg. 1, line 21:
Delete - "...consistent with AS 41.23.600."

Add - ...necessary to carry out the purposes of this
this act. Regulations may be included, but

not limited to;
1. type of equipment
2. mining methods
3. other restrictions that may benefit the
Caribou Creek Recreational Mining Area.

Pg. 1, line 28:
Delete - "..._regulations of the Board of Fisheries
applicable to the area of the Caribou Creek Recreational

Mining Area, the area is open generally to recreational mining
under AS 41.23.600 41.23.620."

Add - seasonal regulations by the Department of Fish
& Game restricting activities on these water bodies, the
Caribou Creek Recreational Mining Area iIs open to recreational
mining.

Pg. 2, line 15:
Delete - "NW 1/4, SW 1/4"

Add - W 172

Pg. 2, line 16:
Delete - "SW 1/4"

Add - SE 1/4

Pg. 2, line 24:
Delete = "___board"

Add - commissioner, under authority granted in
16.05.870,



6-0386H =

Bradley
1/29/90

Original sponsor(s): REP. LARSON, Menard

IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 78 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act establishing the Caribou Creek Recreational
Mining Area."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 41.23 is amended by adding new sections to read:
ARTICLE 3. RECREATIONAL MINING.

Sec. 41.23.600. PURPOSE. The purpose of AS 41.23.600 - 41.23.-
620 is to establish the area described iIn AS 41,23.620 as the Caribou
Creek Recreational Mining Area. The Caribou Creek Recreational Mining
Area is established to provide for a public recreational mining area
to permit public recreational activities and to allow other multiple-
use activities to continue as long as the activities do not detract
from the primary purpose for the establishment of the Caribou Creek
Recreational Mining Area.

Sec. 41.23.610. MANAGEMENT AND REGULATIONS. @ The commis-
sioner 1is responsible for the management of the surface and subsurface
estate within the Caribou Creek Recreational Mining Area necessary to
carry out the purposes of AS 41.23.600. The commissioner shall adopt
and may revise a management plan and shall adopt regulations for the
management, use, and development of the Caribou Creek Recreational
Mining Area.

(b The management plan and regulations adopted by the commis-
sioner shall be developed iIn consultation with the commissioner of
fish and game and the commissioner of transportation and public facil-

ities. The management plan and regulations may address

~1- CSHB 78(Res)



(@H) the methods of mining permitted within the Caribou
Creek Recreational Mining Area;

(@ the types of mining equipment that may be used within
the Caribou Creek Recreational Mining Area;

(©)) the protection of habitat within the Caribou Creek

Recreational Mining Area; and

(4 other restrictions consistent with the purposes stated
in AS 42.23.600.

(©) Except as provided 1iIn this subsection, the Caribou Creek
Recreational Mining Area i1s open to recreational mining under AS 41.-
23.600 - 41.23.620. The commissioner of fish and game 1is responsible
for the management of the fish and game resources and the public use
of fish and wildlife resources within the Caribou Creek Recreational
Mining Area consistent with the purposes stated in AS 41.23.600. The
commissioner of fish and game may establish seasonal restrictions on
mining activities within specified waterbody areas necessary to main-
tain Tfishery resources within the Caribou Creek Recreational Mining
Area.

(d The Caribou Creek Recreational Mining Area is closed to
mineral entry under AS 38.05.175 - 38.05.275.

Sec. 41.23.620. CARIBOU CREEK RECREATIONAL MINING AREA. The
vacant and unappropriated state-owned land and water and the state
land and water acquired in the Tfuture that lie within 100 feet of
either ordinary high water or mean high tide of the banks of the
creeks or rivers described 1In this section are designated as the
Caribou Creek Recreational Mining Area, are reserved from all uses
incompatible with the purposes of AS 41.23.600, and are assigned to
the commissioner for control and management:

Township 20 North, Range 10 East, Seward Meridian



D

@

That portion of Caribou Creek located in
Section 28: WI/2

Section 29: EI/2

That portion of the Matanuska River located in
Section 32: SE1/4

Section 33: NE1/4, Nw1/4, Swl/4

-3- CSHB 78(Res)
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STATE OF ALASKA BILL VERSION: HB 78
1990 LEGISLATIVE SESSION PUBLISH DATE:
REQUEST:
Revision Date: 30-Jan-90 Agency Affected: Natural Resources
Title: An Act establishing the Caribou BRU: Land & Water
Creek Recreational Mining Area.
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Requestor: ~ House Resources
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TRAVEL 0S 0.5 05 05 05
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GENERAL FUND 84.2 9.0 9.0 9.0 9.0
FEDERAL FUNDS

OTHER

TOTAL 84.2 9.0 9.0 9.0 9.0

POSITIONS:

FULL-TIME

PART-TIME 1.0 1.0 10 1.0
TEMPORARY 1.0

ANALYSIS: (Attach a separate page if necessary)

See Attached

Prepared by: Larry Ostrovsky Phone: 465-2400
Division: Commissioners Office Date: 30-Jan-90

Approved by Commissioner: Date: 30-Jan-90
Agency: Department of Natural Resources

Distribution (by preparer) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ies) page 1 of 1



This Tfiscal note provides in tha first year for six months of a
Natural Resource Officer Il and 1 month of a temporary Natural
Resource Technician Il to develop a management plan for the Caribou
creek Recreational Mining area. The plan will involve at least two
rounds of public meetings 1iIn Glacier View, Sutton/Chickaloon,
Palmer and Anchorage. Tho public meetings will be to 1identify
iIssues and to review the draft plan. The entire plan will be
completed in one year. The capital money will be used to build a
road pull-off and parking area and appropriate signing.

After the fTirst year the fiscal note provides for three months of
a Natural Resource Officer 11 to provide on the ground management
and processing of necessary permits and enforcement of activities.
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Caribou Creek Recreational Mining Area Management Plan

Staff 6 months x NRO Il (16) $ 22,500
1 month x NRT 11 (12) $ 3.000
Personal Services Sub-Total $ 25,500
Travel 2 X 1l-day field trips = $ 200 (mileage + perdiem)
2x 3 public meetings = 5 300 (mileage and meals)
Travel Sub-Total $ 500
Public 2 X4 communities = $ 300 rental in Anchorage,
Meetings Sutton and Glacier
View School
Draft brochure
200 cys @ 8 1/2" x 117, 150
4pp Xerox BTW
Final Plan
300 cys, 25pp, BTW Xerox, 750
8 1/2" x 11"
Misc. (especially Xerox) 500
Ads x 2 $ 1.500
Contractual Sub-Total $ 3,000
Project Sub-Total $29,000

Assumptions

1. Range 16"s time 1is spread over 8 -10 month

2. Planing team = DLWM, DM, DFG, DOT, DEC

3. No formal advisory group (I don"t know the constituency if
one i1s needed, add $1,000 for extra meetings and Xxeroxing)

4. Meetings in Glacier View, Sutton/Chickaloon, Palmer, Anchorage
(this may be overkill — 1f no interest after 1st round, it
could be shortened)

5. 2 sets meetings: Issues and rudimentary alternates draft plan

6. Assumes legal access exists (i.e., no lengthy negotiations
w/ landowners)

7. This does not include implementation (i.e., vehicle pullout,

nice signs, Tield checks, trails, etc.)



STEVE COWPER, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBY AVE.

JUNEAU, ALASKA 99801-1796

PHONE: (907) 465-2400
OFFICE OF THE COMMISSIONER

January 23, 1988

The Honorable curt Menard

The Honorable Cliff Davidson
Co-Chailrs, House Resources Committee
P.O. Box V

Juneau, AK 99811

Dear Representatives Menard and Davidson:

subject: HB 78, An act establishing the Caribou Creek
Recreational Mining Area.

Background: A recreational mining area will provide a location
for recreational gold panners and suction dredges to mine as a
recreation activity rather than as a commercial operation,
creation of this type of area would meet a public need. Each
summer, the Mining information Offices receive numerous iInquiries

about locations for such activities.

Position: The department supports the concept of recreational
mining areas. However, the land ownership pattern in this
particular area is very complex, and there are federal and state
mining claims which would complicate the operation of recreation

mining activit.it ..

We look forward to working with the sponsor on this or an equally
or more suitable site.

Sincerely,

cc: committee Members
Bill Sponsors
Bob Evans
Denby Lloyd
Gary Gustafson
Jerry Gallagher
Neil Johannsen
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STATE OF ALASKA BILL VERSION: HB78
1989 LEGISLATIVE SESSION publish date :
FISCAL NOTE

REQUEST:
Revision Date: 23-Jan-89 Agency Affected: Natural Resources
Title: An Act establishing the Caribou BRU: Land 5: Water
Creek Recreational Mining Area.
Sponsor Larson & Menard Components: Land & Water

Requestor ~ House Resources

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE i

FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Prepared by: Larry Ostrovsky Phone: 465-2400
Division: Commissioners Office Date: 23-Jan-89
Approved by Commissioner Lcnnic Gorsuch Date: 23-Jan-89
Agency: Department of Natural Resources

Distribution (by preparer) :
Legislative Finance e
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ics) page 1 of 1



$lafka H>tate Hegfelature

Interim Address:
BOX 53
PALMER. ALASKA 99645
1907) 745-3826 *Pilmer
(907)376-8628-W asilla

Session Address:
STATE CAPITOL BUILDING
BOX V
JUNEAU. ALASKA 99811
(907) 465-3727

Eepretfentattbe fthnaltr H. Harson

JJistrict 16J3
TO: House Resource Galliltkee members
FROM: Ronald L. Larson’4\]-
DATE: January 25, 1989
RE: HB 78, Caribou Creek Recreational Mining Area

The Caribou Creek Recreational Mining Area is proposed to
establish a designated recreational gold-panning location 1in
the Matanuska Valley. Such a tourist destination could offer
a historical activity to occur on state land.

The proposed legislation sets forth the primary purpose of
recreational gold mining, yet maintains other compatible
multiple-use activities within the area.

The Department of Natural Resources and the Department of Fish
& Game are instructed to manage the land, fish, and wildlife
resources within the Caribou Creek Recreational Mining Area.

I encourage your suggestions and support of HB 78. Thank you
for your time and consideration.



The following amendments are requested:

Pg. 1, line 21:
Delete - '"..._consistent with AS 41.23.600."

Add - ...necessary to carry out the purposes of this
this act. Regulations may be included, but

not limited to;
1. type of equipment
2. mining methods
3. other restrictions that may benefit the
Caribou Creek Recreational Mining Area.

Pg. 1, line 28:

Delete - "...regulations of the Board of Fisheries
applicable to the area of the Caribou Creek Recreational
Mining Area, the area is open generally to recreational mining
under AS 41.23.600 -°41.23.620."

Add - seasonal regulations by the Department of Fish
& Game restricting activities on these water bodies, the
Caribou Creek Recreational Mining Area is open to recreational

mining.

Pg. 2, line 15:
Delete - "NW 1/4, Sw 1/4"

Add - W 1/2

Pg. 2, line 16:
Delete - "'SW 1/4"

Add - SE 1/4

Pg. 2, line 24:
Delete - '...board"

Add - commissioner, under authority granted in
16.05.870,
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ack a gold pan with your pic- Fm Madonna has a simple answer for

nic. lunch If you're heading
out of Anchorage today —or "'
anytime. .m\V.vhj

It provides an excuse to stop at

A

<.V S b

A

© VAYVSTL %

FH-je'?e o »*, '*V«!

panning

%

pectors and Geologists, .an Anchor- . gravel washed downstream. Gold .
age mining equipment shopl™.. y' would be deposited just downstream J
of rapids, where the water first be-
gins. to slow. Gravel bars are good
places to look, as are the gravel de-
posits around boulders. *-

Many streams do not carry no-

those who wonder where they should:
pan. "The entire state, with the ex- .
ception of the North Slope, is coradd-
ered the gold province of Alaska/’I"E ’

some waysides you would otherwise 4ir Finding color, or gold flecks, isas\ ticeable amounts of gold. But, say.

cruise past. It’s also a cheap way to
become part of Alaska’s heritage.
Gold can be found in many of the
streams accessible by the state high-
way system, says a man who has
prospected for X years in Alaska.
The recreational panner won’t get
rich, or even pay for his Inexpensive
equipment. But he can hope to bring
home a few of the glinting flecks that *
drew thousands to the north country
during the past 80 years, says James
Madonna, owner of Alaskan Proa—

i . it tT t -ri- o

simple as pulling over at a wayside * both Madonna and Hoekzema, any
and panning the gravel, he said. If * areas in mountainous terrain are
the wayside is near a stream where "worthatry. .

it boils out of the mountains, the like-
lihood of finding gold is relatively
good. The water's force can carry
the heavy metal only a certain dis-
tance. Where streams slow as they
cross flatlands, gold Isdropped.™*-- -

Robert Hoekzema, a geologist '

with the U.S. Bureau of Mines, sug-
gested partners hike upstream of
highways to get away from roadway

* The National Park Service an-
nounced last week that recreational
panning is allowed in all national
parks in Alaska. Gold claim owners
at Crow Creek near Girdwood, and
at the Hubbard Mining Museum near
Cooper *nding on the Kenai Penin-
sula, provide the opportunity to pan
proven gold ground for a price.

"Gold panning is open every*s
where but on a man’s claim," Ma-
donna said. When leaving a roadside
area to pan, be aware that claims
might have been staked along it.
Miners can be touchy about recrea-
tional panners. The gold they take
isn’t a problem. Vandalism of equip-
ment, liability and interruption of
professional mining operations are
problems. If you’re interested in
panning on a staked claim, talk to
the claim holder first. o\ .

Certain  basic equipment is
needed to find any flecks. Pans are ,
either dark-colored plastic or steel.
Madonna recommends 14-or 16-inch
steel pans. "If you throw your spare .
tire on top of a plastic pan, it:
breaks."

The dark plastic often is popular
with miners because bright gold
shows up more readily in it A shiny
steel pan can be blued by baking it in
the oven for an hour at 350degrees.

The edges of the pan should be
rippled to keep gold flecks from slid-
ing out when the gra€)is swished by
over-exuberant miners. T
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Stream:

Location:

Access Point:

Discussion:

Land Status:

Caribou Creek, South Fork latan tska Liver

Eastem portion of the Hatanuski Susi.tta orough, Township 20N,
Range 1CE, Seward Heridiar,, Sec. 28, X, 3.

Glenn Highway, south aide near laribou Creek bridge.

Caribou Creek flows south<cly from the Talkeetna Mountains to
1ts confluence with the Scuth Fork of the Matanuska River on
the sough side of the Glel n Higway. Caribou Creek is one of
several streams draining the western portion of the Nelchina
Mining district. Caribou CreeV from thB Glenn Highway bridge
norttward into the Talkeetna Hcuntairs 1$ heavily staked with

mining claims.

The section of stream proposed here Lies south of the Glenn
Highway bridge and is apptxim. tety a mile in length to I1ts
confluence with the South Fork of the Matanuska River. South
of the confluence, approxtmate y adie and one-half of stream

on the South Fork Is also proposed.

Below the highway bridge, Cari >au Creek forms a broad flood
plain with numerous gravel bar;. Lsrge amounts of sediment is
flushed through the canycr abo / th< bridge during spring
runoff replenishing the gravel bar «aeh year. Gold is present
in this drainage, althou?n projably not in commercial

qualtity. Access would te off the south side of the Glenn
Highway down a one lane gravel road along the east bank of
Caribou Creek.

This township Is presently state se ected.
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSIS

OEPARTMENT DIVISION . SILL NUMBER SPONSOR

Pihll-.1t HR7R
SHORT TTTIE OF BIU. -

in_Araa

OEPARTMENT POSITION

Oppose
PREPARED BY OATE coM/yssfioNER-s sia"fm nE a OATE

Bruce H7 Baker @ 1/20/89

SUM? ASY

OTHER AGENCIES AFFECTED BY BILL CONSTITUENT GROUPIS) AFFECTED BY BILL

Department of Natural Resources Commercial fishing industry in Cook Inlet

Department of Environmental Conservation Recreational miners

Private property owners on Caribou Creek

ORGANIZATIONAL SUPPORT FOR BILL ORGANIZATIONAL OPPOSITION TO BILL

Unknown Unknown
FISCAL IMPACT: 0O NONE C5 FISCAL NOTE ATTACHEO

BACKGROUND/LEGISLATIVE INTENT
The Caribou Creek Recreational Mining Area is proposed to designate an area
recreational placer mining for the public.

ANALYSIS OF BILUPROGRAM EFFECTS

This bill would establish the Caribnu Creek recreational mining area on portions

for

of

Caribou Creek and the Matanuska River that are specified by the Commissioner of the

Department of Fish and Game as important for the spawning, rearing, or migration

of

anadromous Tfishes. The portions of these streams within the proposed recreational mining
area provide spawning habitat for chum salmon. Establishment of this recreational mining
area would requi-e that the ADF&G 1issue cish Habitat Permits under AS 16 to miners prior

to their use of the area. ADF&G permits would have to restrict mining to occur

only

between May 15 and July 15 to avoid unacceotable conflicts with spawning salmon.

Instream recreational mining would not be authorized for the remainder of the year.

(Continued on Page 2)

amendments proposed

None

PLEASE ATTACH A SEPARATE SHUT FOR AOOMONAL COMMENTS OR ANALYSIS.

0I00S [R*r. 7/87J



BILL ANALYSIS
(Supplemental Sheet)
Page 2 of 2
HB78
January 20, 1989

Analysis of Bill/Program Effects (cortinued)

Because of potential conflicts with salmon spawning and the cost of additional
permitting, monitoring, and enforcement, we reccrrmend that a stream that does
not support dnadranous fish, such as Hicks or Cascade creeks, be selected.
Hicks and Cascade creeks both contain non-cotmercial gold deposits, are on state
land, and cross the Glenn Highway iIn the vicinity of Caribou Creek.

Page 1, lines 25-29: The Commissioner of the Department of Fish and Game 1is
responsible for the managementof fish and game resources and public uses of
those resources independent of the purposes of AS 41.23.500. Therefore, the
wording on lines 28 and 29 should be revised to read " ... Area [consistent
with che purposes of AS 41.23.500]."

Page 1, lines 28 and 2: Regulations specifying Caribou Creek as anadranous and
procedural regulations for permitting have been adopted by the Commissioner of
the Department of Fish and Game. Therefore, the language on lines 28 and 29
should be revised accordingly "Notwithstanding regulations ofthe [Board of
Fisheries] Alaska Department of Fish and Game . .. .

Page 2, line 8: This area is above tidal influence. Therefore, revise line 8
to read ... [erther] ordinary high water [or mean high tide] "

Page 2, line 16: We believe this was intended to read ''section 29: [NE hf
SWh] SEk, NE h."

Page 2, lines 23-25: The waters of Caribou Creek and the Matanuska River have
already been specified as important to anadranous fishes. Therefore, revise to
r ad . . . under regulation of the [Board of Fisheries] Alaska Department of
Fish and Game. [if the board determines before January 1, 1939, that an area
contains anadranous fish]."”



STATE OF ALASKA BILL VERSION: HB 78
1989 LEGISLATIVE SESSION PUBLISH DATE:

FISCAL NOTE

REQUEST:
Revision Dale: Agency Affected:, I_D(_apt, of Fish and Game
Tide: Caribou Creek Recreational BRU- 11aortat
Mining Area -
Sosor: Larson and Menard Components
Requestor: .

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY89 FY QO FY a1 FYy 92 FY B FY A

PERSONAL SERVICES 11.3 11.3 11.3 11
TRAVEL 1,0 1.0 -
CONTRACTUAL n.a 0.4 . 0.4
SUPPLIES 0.1 0.1 0.1
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 12.8 12.8 12.8 12.8 12.8

0
4
. L

OO‘“" l—‘

CAPITAL

REVENUE

GENERAL FUND 12.8 19.8 19 8 ‘2.8 19.8
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : /utach a separate page if necessary)
Issuance of Title 16 permits for recreational mining and monitor-
ing and enforcement of permit stipulations for recreational
mining activities iIn Caribou Creek, a designated anadromous
stream.

Bruce H. Baker, Deputy Director Phone:

P dby: -
vision - Haoitat Date: TTW H ™

Division : _

Approved by Commissioner
Azgmy _y Department of Fish and Game

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page, of



Caribou Creek Recreational Mining Area

Issuance of Title 16 permits and monitoring and enforcement for recreational
mining activities iIn Caribou Creek, a designated anadrcmous stream, will require
the following expenses:

Personnel

Habitat Biologist (180 2 months 4.5/month = 9.C

Clerk Typist (®») 1 month 2.3/month 2.3
$11.3

Travel

staff travel to Caribou Creek 1.0

Contractual

telephone 75/month x 2 months 0.2

photocopy 10/month x 2 months

advertising/public

notices 0.2

$04

Supplies

office supplies 0.1

TOTAL $12.8



| STEVE COWPER, GOVERNOR
- r

If /

DEPARTMENT OF FISH AND GAME / P.0. BOX 3-2000

JUNEAU. ALASKA 99802-2000

OFFICE OF THE COMMISSIONER 1 PHONE: (907) 465-4100

Ftp.
February 6, 1989
FFp
o
The Honorable Ronald Larson n/tn
Alaska State Representative
P.O. Box V

Juneau, Ar. 99811
Dear Representative Larson:

I appreciate your January 23 letter to Bruce Baker regarding
our bill analysis for HB 78, establishing a Caribou Creek
Recreational Mining Area. As Bruce emphasized to the House
Resources Committee, we support the concept of providing
recreational mining opportunities.

Our analysis of HB 78 offers language changes that clarify
this department®s statutory responsibilities for cataloging
waters important for anadromous fish. It also indicates our
central concern that recreational placer mining is proposed
in a reach of Caribou Creek that i1s a documented cnum salmon
spawning area. This activity would require an ADF&G permit
and likely would be restricted to the period from about
mid-May to mid-July when salmon are not present.

We appreciate your interest iIn considering alternative areas
for legislative designation, and we and the Department of
Natural Resources have identified two options for your
consideration. I propose that our staff get together with
yours and Representative Menard®"s to further discuss the
various options.

Sincerely,

Norman A. Cohen
Deputy Commissioner

cc: Governor Steve Cowper
Representative Curt Menard
House Resources Committee Members
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January 19, 1989

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Representative Cotten:

Under the authority of art. 11l, sec. 18, of the Alaska
Constitution, I am transmitting a bill making certain
changes iIn the laws regarding state mining claims, leasehold
locations, and mining leases. The main purpose of the bill
iIs to resolve the long-standing *6(1)" issue, which has cast
a legal cloud over the state®s mining laws since statehood.
The bill achieves that purpose by iImposing rent and royalty
requirements on state mining claims, leasehold locations,
and mining leases. Those in the mineral industry will
benefit from the added legal security of their mining
interests, while all the people of the state will benefit
from the rent and royalty income to the state.

Under existing state law, rights to "locatable”™ minerals
(those minerals subject to location under the federal mining
law at the time of statehood, including such minerals as
gold, silver, and zinc) may be acquired, except iIn offshore
areas, by staking a mining—claim under AS 38 .05.195, or by
staking a leasehold location and converting it to a mining
lease under AS 38.05.205. Present state law imposes no rent
or royalty upon a mining claim under AS 38.05.195 or lease-
hold location under AS 38.05.205, and allows the rental re-
quirement for a mining lease to be discharged through the
performance of annual labor. AS 38.05.205(b).

In Trustees for Alaska v. State of Alaska, 736 P.2d 324
(Alaska 1987), cert, denied __ U.S. , 108 S.Ct. 2013, 100
L.Ed.2d 601 (1988) , the Alaska Supreme Court found that the
state®s mining law fails to comply with the minimum require-
ments In sec. 6(1) of the Alaska Statehood Act. In particu-
lar, the court found that cash rents or royalties are
required for mining rights in mineral land granted under
sec. 6 of the Statehood Act.

This bill conclusively resolves the "6(i1)" 1issue within the
context of existing law. The bill will minimize administra-
tive burdens for the Department of Natural Resources and



The Honorable Sam Cotten Page 2

will generate significantly more 1in general fund revenue
than 1t will cost to administer. Passage this session will
remove the threat of an 1injunction against mining during
this upcoming season. The balance of this letter discusses

the particular changes proposed.

The bill amends AS 3B.05.210 to make the annual labor re-
quirement applicable to all mining claims, leasehold lo-
cations, and mining leases, while reducing the amount from
$200 to $100. Cash payment in place of the annual labor
will also be allowed. [In addition, the current dollar limit
on the application of excess work to future years 1iIs being
converted to a durational Ilimit of four years, and an
unnecessary reference to AS 38.05.240 and 38.05.242 1is also
deleted. Section 2 of the bill.

Section 3 of the billadds two newsections. Proposed
AS 38.05.211 provides for a minimum annual rental on each
mining claim, leasehold location, andmining Mlease. The
minimum annual rental will be on a sliding scale ranging
from a minimum of $.50 per acre for a mining interest up to
five years old, to a minimum of $5 per acre for mining
interests held for more than 20 years.

ProposedAS 38.05.212 provides for a minimum production
royalty on all minerals produced fromland subject to a
claim, leasehold location, or mining lease. The production
royalty will be determined on a sliding scale measured on
gross i1ncome. At each level of gross income, the higher of
a minimum royalty or a specified percentage of net iIncome
will be payable. The details for computing gross and net
income will be established by regulations.

Section 5 of the bill amends AS 38 .05.265 to provide that a
mining interest is considered abandoned if no annual rental
or production royalty is paid by the deadline, which will be
set by regulation.

Section 6 of the bill amends AS 43.05.230 to require the
commissioner of revenue to provide tax returns, reports, and
documents relating to the mining license tax to the Depart-
ment of Natural Resources, on the condition that confi-
dential iInformation be protected.

The bill includes a transition section that provides for
commencement dates for the annual rental and royalty
requirements. These dates will allow sufficient time for
the Department of Natural Resources to adopt regulations
implementing the bill.

The bill also includes technical revisions, a repealer
section, and other conforming amendments, to make changes
necessary to achieve the purposes generally described above.
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Passage of this bill will end a long and troubled period of
uncertainty under the state mining laws. It will give hold-
ers of interests iIn mining claims greater legal security,
and the people of the State of Alaska a fair return on the
public®s mineral resources. I*xn*ge your early and favorable

consideration of this bill.



