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But the problem with that is that in the caribou situation
you are down so far below just what the villages need that
you"re down literally to that level, and I don®"t think
anybody either in the native community or most thought that
people could have looked at it and said thatwhen you get
down to that level and there®s that little amount of
resource left, sure, that"s a legitimate way to do it. 1
think that the policy debate is if you"re 1in a situation
where®s there®"s eno gh for thevillages that there isn"t
enough for all of us who Ulive in town and the villages. Do
you really want to put all of us, all the people, all the
thousands of people that live 1in town, and then all the
people that live in the villages, do you wantto spend state
money . Do you think 1its a good expenditureof money that
could be going to the intertie, or money that could be going
to do something else to put up a state bureaucracy that"s
going to door to door with a clipboard to figure out whether
people that live in the villages should be eligible at that
point. Now most knowledgeable people would say that"s
ridicules. That"s not a good expenditure of money because
if you go out there with that clipboard and you spend a
million dollars, you"re going to find that everybody that

lives in the village, maybe with the exception of a school

teacher, is going to qualify. So, why do it.
Well aren®t you addressing the word "user®s" at this point?
Well that"s what I"m getting at.

Users could be any of us.

Right. And the point is that while uses Iisattractiveas a
concept, alterationally it doesn*t get youvery far. The
Nelchina caribou herd, 1 don"t know what the numbers are but
I"11 make some up that |1 think are reasonable, you can

probably take, the biologists say, about oh let"s say 5,000



Mitchell:

animals out of that herd without doing any biological harm.
If you would pull up evaryo..e who wanted to engage in that
use - the use of going out and shooting a caribou and
eating 1it, you would probably have betv/een the people that
live in the villages and Copper River and all of us that
live in Anchorage or Fairbanks - 1 think the statistics are
20-30,000 people. So now you have at that point, government
has two choices. Either you can all those people go
hunting, in which case rather than taking 5,000 animals,
you"re taking 30,000. Or, somehow you®"ve got to pick 5,000
people out of the 30,000 - take 5,000 users out of the
30,000 that would like to engage in the activity, and figure
out who gets to be part of that 5,000. Now you can either
do that with - Ms. Jacobus and her crowd would tell you is
let"s give everybody an equal chance, We"ll get Donald
Trump up here and he can put a wheel up and everybody bets
on a number and whoosh and the people will have an equal

chance to win and lose and what the heck.
I don*"t think that"s what they"re saying.

That"s exactly what they have said in the past. That"s
exactly how that hunt works. We have a lottery now on that
hunt for everyone except the people that live in the
surrounding villages because the subsistence law says that
that"s an irrational way to allocate access for them. For
me, hey, you know put my name 1in a hopper, what the heck.
Maybe one year 1 get to go hunting, maybe one y?ar | don"t.
But for people that live out in the villages v.hat's pretty
irresponsible, and that"s the way the system has worked
until the McDowell case. Now what®"s going to happen and
this 1is the one thing that 1 think that you should think
about in your deliberations that we haven®"t hear from yet,
is that Judge Cutler is sitting out in Palmar at this very
moment, at least its my understanding, working on an opinion

about whether or not the state subsistence laws what"s
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Navarre:

called severable, as a the result of the McDowell case.
Now, if in fact, and this 1is one of the great ironies of
this whole thing, is that if Judge Cutler decides that the
subsistence law ir severable, then it means that everyone -
all the people who have been in that lottery in the past,
plus all the people that live out in those Copper River
villages - are all going to be subsistence people entitled
to tne priority. Mow since you still have to get down to
that 5,C0OD cutoff, under the subsistence law as some of you
may remember from 1585 when we went through all of this,
we"re going to take all 20,000 of those people ana we"re
going to line them up and we"re going to do exactly what you
and Rep. Barnes suggest, we"re going to take a clipboard and
we"re going to house to house and we"re going to see which
of them have the greatest dependence upon those resources.
And you know what"s going to happen based on the 1985
experience? Nobody in Anchorage or Fairbanks in Augus, and
September of 1990 is going to hunt the Nelchina caribou herd
if that"s what Judge Cutler does. Now people in Anchorage
think that they®"re getting a free vote on this issue, that
this 1is the Bush issue. If that happens, you®"re going to
hear from a lot of people in Anchorage who are going to have
a legitimate bitch, frankly. I mean all the subsistence law
did was to give a reasonable allocation to people that lived
out in the villages, and then let all the people that Ilive
in Anchorage have at it. But if they."re going to prioritize
everybody as part of the subsistence law based on 1985,
there 1is nobody in Anchorige who is going to turn out to be
more dependent for those 5,000 animals for people that live

out in the villages

We have to wrap this meeting up by about 10 minutes to 5 and
I want to give Mr. Starkey and Mr. Wallery an opportunity.
And then if we don®"t have a chance to answer, get our
guestions answered, I1°d like to also to invite anyone who

can come back tomorrow afternoon to please be here as a
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Barnes:

Mitchell:

Starkey:

resource because the morning from 10 till noon 1is taken up.
My intention 1is to start at 1:00 again and do some more
guestion and answer and then get into some of the option

discussion. PeD. Barnes.

I don"t think 1 said anything about a clipboard, although I
may have. I wanted to clear that up. And secondly 1 would
like to point out that the largest native community in the
state lives here in the area that | represent and under this
law makes no difference how poor they are. They are
precluded unless they happen to be moved 1in with one of
their relatives for a period time, from going hunting or
fishing, and | think its just as unfair for the urban Native

as it is to the urban non-native.

Mr. Chairman, |1 would suggest that proves the fairness of

the system, that"s it not a racial system.

Thank you Mr. Chair. Mr. name 1is Sky Starkey. I represent
the Association of Village Council Presidents. The
Association of Village Council Presidents or AVCP represents
56 native villages out in the Yukon Kuskokwim Delta. This
is the area where, which is most dependent upon subsistence
resources, and as we speak in almost virtually every village
people are in Tfish camps now harvesting Tfish for their
winter supply and have no 1idea that you"re sitting here
making a judgment about their future, which 1is exactly
what"s happening. For some reason this debate has gotten
carried to the point where people are talking about whether
or not the federal government should be pushing the state
government around, and has ignored the fact that all the
federal government requires is that you treat subsistence
users and give them a priority, which they deserve. If you
can find something wrong with the principles and policies
behind that, then the debate should focus on that. But if

you"re going to talk about just your fundamental principle



of not liking to be pushed around by the federal government,
I suggest that that®"s not a worthy place to begin or carry

this debate.

I have something prepared, but 1 feel compelled to respond
to Ms. Jacobus at some length. I was the attorney chat
handled the Kwiethluk caribou case and 1 wish Rep. Barnes
were here, because she seems to have some misunderstandings
as well. Ms. Jacobus inferred that Kwiethluk just jumped
into court. Well Kwiethluk tried to work through the Board
of Game all throughout the fall and the winter of last year,
and their proposals were deferred and turned down. Sydney
Huntington, who she holds in such high esteem, voted for
Kwiethlik and would have allowed them a hunt of those
caribou, as did Ben Nagiak. The only two subsistence users
on that board. If the rest of the board would have went
along with that decision there would have never been a
Kwiethluk case. But as it turns out, even the Board found
out there was a dire emergency out there, that the fish had
spoiled and the people needed that meet to get by, the Board
turned down their request. The Board heard this issue over
two days. At the end of the first day the board was talking
about granting the priority, about granting permits. On the
second day two biologists from the Department of Game came
in and testified that they shouldn®"t allow the hunt because
they were afraid that other villages vyould come in and would
want to have emergency hunts as well and they didn"t want to
deal with that administratively, and also because they did
not trust the other villages in the area and thought that
there would be wide spread poaching. It had nothing to do
with the harvestable surplus, and it had nothing to do with
the health of that herd. The only two biologists who work
in Bethel and work for the Drpt. of Game told people out
there that there was a harvescable surplus. On those facts,
Judge Holland found that th-"y should be allowed to hunt 50

animals. They only took ?/. There was no poaching. There
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were no further requests for further emergencies. And its
all on the record, and if you go ask any biologists

throughout the state now whether there was any harm done to

that herd because of that hunt, 1 suggest that the answer
will be "no." There wasn®"t an option to go hunt the
Mulchatna herd, which is another nearby caribou herd. Ms.

Jacobus makes it sound like some irresponsible village
decision to go hunt a herd that"s smaller in favor of
hunting an 80,000 strong herd. I suggest Ms. Jacobus
doesn®t know anything about the YK delta and the conditions
in February. And that she doesn®t know where the Multchatna
herd is. Its about a 2-day snow machine ride across country
that people that don"t know. And if youread the papers you
know that people get lost oc there. Lost for days, and

people die when they go out 1in those circumstances. The
Board was aware of that. Sydney Huntington was aware of
that. So it wasn®"t an irresponsible decision. The other

thing that should be pointed about Ms. Jacobus®™ testimony Iis
that she complains at length about the rights of subsistence
users to go into court and enforce their rights, when the
reason we"re here today is because Ms. Jacobus went into
court and reversed the decision of this legislature to allow
a subsistence priority. She"s the one that"s managing fish
and game through her court decision. And its hypocritical
for her to come in here and make the big spiel that she goes
through about management of fish and game through the
courts, when we"re here because of her court case. Ms.
Jacobus, sports fishermen and the commercial Tfishermen all
sat up here and wondered why we were here and gave
alternatives. But did you hear any of them mention the
needs of subsistence users out in Rural Alaska. That"s why
we"re here and that"s why Congress passed ANILCA. Our
subsist0""0 rights are protected through ANILCA and we’re
not here: asking for them. But certainly you should all
realize that you do have a responsibility to represent those

c-nstituents out there and those Alaskans and that they
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Navarre:

Jacobus:

depend on these resources. And by leaving this 1issue open
as you do, you jeopardize those rights. I will stop ny
comments here due to larkof time and take questions if

there are any.

Ms. Jacobus before you getinto your comments, 1 want to
just say |1 appreciate all the variety of interests that have

been here today and the different opinions that have been

expressed, soO...

I"m just going to make my comments vreal quick.l won"t

engage 1in personal attacks such as some of the other people
have done. I don"t think it really benefits anybody and I
don®"t think that its appropriate for this body. But 1 would
like to point out the reason the Kwiethluk case 1is an
important case for your consideration. Its not because of
the fact of the, what the individual members decided for the
Fish & Game Board. What it dies, is an important precedent
that we need to consider, and that is where a federal judge
comes in and overrules and overrules the decision on the
fish and game board - a fish and game board decision, which
according to the fish and game board, was made because of
biological principles. I"m not going to get into how many
hours away a particular herd was or any of these other
things. The issue here is where you have a fish board or a
game board, looking at an issue and making a determination
which they say is based on a biological decision. Not me,
but what they have decided 1is based on a biological
principle. That principle should be upheld. And the normal
rule, and Mr. Mitchell talked about this, and said well what
difference does it make whether they go to the federal court
or the state court. It makes a big difference because if
you are talking about going to state court, they give
deference to the decisions of the administrative body.
That"s one of the normal rules of review when you look at an

administrative body. In this case the judge decided to not
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Hoffman:

Navarre:

Wallery:

give deference to the decisions of the fish and gameboard.
That is what is a concern to me and whatshould be a concern
to anyone who 1is concerned about the resource. Not whether
the Fish & Game Board was right, but normally they look to
see was there some evidence to support the decision of the
Fish & Game Board. IT there was some evidence, then they
should uphold the decision of the GameBoard. And that"s
really the 1issue that needs to be talked about here and
that"s the thing that causes concern for me. And by the way
it wasn*t my court decision that caused all these - lems.
In my opinion, i was the decision of the federal government
to place some of these onerous decisions on the state in the
way in which it managed Fish & Game that has caused the
majority of the problems. AnJ | think that"s what we need
to keep focused on is whether or not we want to solve the
subsistence issue within the state and solve it in a way
which 1is best for the resource, best for the people, and

fairest, or whether we want to continue to work under the

onerous requirement of ANILCA. And that"s the real issue.

I represent the community of Kwiethluk and 1 think the
Kwiethluk decision 1is too, and 1 think the Board of
Game should take it as such. They should take special

notice of subsistence needs, and the decisions that they
make aren"t sanctimonious, they are should be looking at the
real needs and the real intent’of the law, and 1 hope the
Board of Game takes notice of this decision and weighs that

subsistence needs more heavily in the future.

Mr. Wallery 1 want to give you an opportunity to make your
comments if you"d [like now, or if you want you can defer

them until tomorrow afternoon.

Coming from Fairbanks, we"re used to having hearings where

nobody*s at them, so...l1 would prefer to do it tomorrow if

we could do that.
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Mitchell:

Mr. Chairman, just for the record, |1 think because there"s
been a lot of discussion about 1itit might be helpful
knowing some , but 1 was wondering if Ms. Jacobus
could say for the record whether she even attended the Board
meeting at which the board debated the caribou case, or
whether she"s had a chance to read the transcript of the

board proceedings.

Well inthe first place, Mr. Mitchell, I don"t know why you

have tobe so personal about all ycur attacks, but 1 would
like to say | have reviewed the decision of the judge, in
fact | have a copy of his preliminary decision. I have a

copy of the hearings that were before the Fish & Game board
and 1 still stand by my remarks which are the decision is a
very bad precedent for Fish & Game management. Not whether
the Fish & Game board was right, but the weight the federal
judge gave to the biological findings of the board. Right
or wrong 1is not the issue. The issue is what weight was
given ant: it 1is a terrible precedent for Fish & Game

management, and 1 stand by my remarks.

Mr. Chairman, the reason | bring that up Ms. Jacobus is not
because its a personal attack on you,"its because you"re the
person that has represented repeatedly all afternoon to this
committee what the board and what the board didn’t do And
I don*t to pin you down on it, 1its really a minor point
except to the extent that its preoccupied the committee"s
time. IT you do not have personal knowledge about what in
fact the Board did, and what factors the board considered,
and you were sitting here through the whole thing - with all
due respect 1 think its not helpful to give information
about factual circumstance to this committee about which you

don"t know anything.
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Jacobus:

Mitchell:

Jacobus:

Mitchel1:

Jacobus:

Starkey:

Castner:

Well 1 have a copy of the transcript of the proceedings.

I asked whether you read them.

I have read them and said that twice, Mr. Mitchell.

You did not indicate that in your first response.

I didn"t have to.

Ms. Jacobus 1is 1in my opinion misinformed about the stated
law and the amount of discretion that the board is given.
IT she will read and the legislators will ask their staffs
or get legal opinions about - there"s the Bobby decision,
and also the Katy John decision in which Judge Holland makes
it clear that when the record supports the board"s findings,
they will be deferred tc. Just as they would statecourt.
In the Kwiethluk decision there was no management plan.
There were two biologists that were saying there was a
harvestable surplus. And then two biologists came in who
didn*t have any direct knowledge, and said that there
v/asn"t. Judge Holland merely found that the board"s
findings were not supported by the evidence on the record.
And that"s the same standard that a state court would use.
And 1its not a dangerous precedent. In fact Ms. Jacobus®s
clients in the Outdoor Council willbe before this committee
harping about theonly thing that we need to do is create
management plans and increase Fish & Game _  so that we
will won"t have and user conflicts. And if that would have
been in the Kwiethluk case and the state would have lived up
to their responsibilities, then there would never have been

a case.
Ken Castner from United Fishermen. I just wanted to reply

to one thing from Mr. Starkey where he said he didn"t hear

anything from the commercial fishermen about the needs of

-160-



Elias:

subsistence users. I believe that Mr. Matthews was pretty
thorough in his description of what our constituency Iis.
And we well recognize that this issue effects the lives, and
I mean the fundamental 1lives of many pecple. The people
that you represent Sky, and the people that Julie
represents, and of the other users that are here. It
affects cur lives. \Where we depart 1is in coming to some
decision on the size of the class, and we have always asked
for some sort of definition: who are these rural people? 1
noticed that Mitchell very carefully never used the word
rural. In his entire testimony ne kept referring to the
folks in the villages. If that"s what you mean by rural,
then all we"re asking for is a definition. Who is the class
that we"re protecting? Who are the people that we"re aiming
these laws too. And that"s entirely where we depart. We
have tremendous empathy for the subsistence needs of the
people in the villages. And 1 don 1 think that that"s an
issue. IT that"s an issue then I1°d like to put it to rest.
We simply v/ant to know what the size of class i> that we"re
discussing ana come up wi“h a decision and that is something

that is not in ANILCA.

Tom Elias, Alaska Sportfishing Assoc. I agree with Ken.
I1"d like to expound on that just a little bit. I don"t
think anyone here has said today that we don not recognize
the need for subsistence and a subsistence lifestyle in some
parts of the State of Alaska. I think what this thing Iis
boiling down to is an allocative issue. Who gets what? The
"l Want" syndrome. I want this, one group says | want this,
the other group says | want this. Where do we draw the
line? In other words - I guess I"m directing this to Julie
more than anybody - are we, 1is this what we"re talking
about? If we all agree that there should be subsistence -
at this table we all agree that there 1is a need for
subsistence in the State of Alaska - are we then now talking

about who gets that subsistence priority or preference and
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Kitka:

how much they get? Is that the basic deal that we"re

getting down there.

I think that the fundamental 1issue that the legislator has
got to focus on next week 1is what exactly 1is broken. You
know I think that if you try to solve all the problems in
the world 1in regard to hunting and fishing issues. 1 mean
you could spend years doing it.But I think you really need
to finely foe...very finitely focus on what exactly is
broken and what is exactly broken 1is the supreme court
justices interpreted the constitution, in our judgment, in a
very narrow view 1in which state legislature isn"t able to
fulfill any responsibility to have a statute which could
comply with existing law. And their choices are very clear
on that. How do you resolve that problem. And like 1 said,
one view is to expand and make the constitutional more
flexible so the legislature can passa law tocome into
compliance. The second one is to go down the direction of
changing the federal Ilevel. AFN is not supportive of going
down that direction because we see a lot of risks that are
out there. But clearly that®s one option that the state
legislature can explore and look at the pros and cons and
the risks and the likelihood of success on that. But in our
judgment what®"s broken is the narrowness of the constitution
versus the federal law. And what are the limited options
that are available to the legislature if the people in this
state want to resolve that in the- state versus Kkicking it
back to Congress and what can be done in the short timeframe
that is allowed as far as the stay which expires July 1st.
Are people willing to Ulive with a period of federal
management of fish & game no matter how wide or how narrow
the jurisdiction for whatever period of time it takes to go
down these other paths. And 1| think that if you look at in
terms of not trying to solve all the problems in regard to
subsistence and hunting, and fishing, and just narrow it

down on what is broken? What are the ranges of options that
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Elias:

Mitchell:

could be done to fix that? And what is the best judgment in

your opinion would accomplish that in a doable political way

on that. I think you"ll go a long way to coming up with a
resolution next week. I wish 1 could tell you that there
was a whole lot more options that were available. In fact

that"s one of the frustrating parts, is the limited options
and the very tight frames on doing something, and that
frustrates us as well, I'm sure, frustrates you. Our

recommendation anyway.

Julie, what 1is broken? Subsistence 1is not broken, is that

correct? The subsistence concept is not broken.

Let me try that. I think that what®"s broken is part of what
Ken sort of alluded to. But Ithink you have to take them
as separate parts. The Tfirst thing that®s broken 1is the

ability of you and other members of the legislature to enact
a statute that limits the subsistence priority just to
people that live in Rural Alaska. Now even if we could all
agree on where rural Alaska was, you don"t have any
authority to come up with a statute based on the McDowel 1
case that would be able to implement our agreement. Now if
the constitutional amendment is passed, then we"ll get back
the authority to enact that kind of a statute. Now
certainly everyone here understands that with the Kenaitze
case and whole variety of other things going on that the
technical ability to describe with specificity where rural
Alaska begins and ends. Where that line Iis. Is something
about which there®s going to have to be ongoing discussion
and debate and changes. And 1 think at the end of the
legislature we indicated that we were more than happy to sit
down and talk about that. But that is separate from getting
the legislature back in the game of having the

constitutional authority..........
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Synopsis of Measures Relating to Oil and Gas Revenue Disputes
(House Resources Committee 3/21/90)

HB 519 (Gruenberg) :  The major provisions of this proposal:

— establish an Administrative Law Judge within the Department of Administration
with Superior Court Judge status to hear outstanding oil tax and royalty disputes.

— raise interest rates on outstanding tax and royalty disputes to 20%.

— require companies to prepay disputed taxes and royalties in order to bid on oil

and gas leases.

HB 541 (Cotten) : To ensure that major settlement sof the State's
royalty and tax dispute are in the public interest, this measure requires the Commissioner
of Natural Resources (royalty) or Revenue (tax) to conduct an independent review of the
proposed settlement before settling any dispute involving amounts greater than,$10 million
in a tax year five years or more prior to the current year. The review will specify
objectives, indicate how these objectives are met and evaluate how the settlement affects
other outstanding disputes. Additionally, there shall be a minimum of 14 days between the
time the Commissioner receives a final settlement offer and the date s/he approves the
settlement.

HB 554 (Koponen): AS 09.25.100 and AS 43.05.230 establish taxpayer
confidentiality as one of approximately 100 statutory exceptions to Alaska's sunshine
laws. This measure adds new subsections to both statutes allowing the Commissioner
of Revenue to prepare and issue summaries of information relating to income and tax paid
by a producer of oil or gas in Alaska. Disclosure is at the Commissioner's discretion and is
not required.

H3 572 (Resources) : This bill amends AS 42.06.140 to give the
Department of Natural Resources (DNR), which is currently expanding its pipeline
monitoring role, direct control of the inter-state pipeline tariff management. To make sure
that revenue and environmental consequences of pipeline tariffs receive due weight, this
measure requires DNR to coordinate its effortr closely with the Departments of Revenue,
Environmental Conservation and Law.

1B 573 (Resources): This measure:
— allows disclosure of the names of corporations with an assessment balance

larger than $5 million for any tax year five or more years before the current date, and the
amounts of the outstanding balances. However, the corporation is allowed one year from
assessment to settle the claim before disclosure is permitted. Release of taxpayer
information under statute currently applies only to delinquent taxes;

— requires escrow one-half of assessed tax balances larger than $10 million for a
tax year five years prior to the current year when the assessment is older than one year. (In
other words, one-half ofa 1985 tax year assessment, including interest, could be
escrowed in 1990, if the assessment had been on the books for one year.)



Synopsis of Measures Relating to Oil and Gas Revenue Disputes
(House Resources Committee 3/21/90)

hb 519 (Gruenberg) :  The major provisions of this proposal:

— establish an Administrative Law Judge within the Department of Administration
with Superior Court Judge status to hear outstanding oil tax and royalty disputes.

— raise interest rates on outstanding tax and royalty disputes to 20%.

— require companies to prepay disputed taxes and royalties in order to bid on oil

and gas leases.

HB 541 (Cotten) : To ensure that major settlement sof the State's
royalty and tax dispute are in the public interest, this measure requires the Commissioner
of Natural Resources (royalty) or Revenue (tax) to conduct an independent review of the
proposed settlement before settling any dispute invoking amounts greater than $10 million
in a tax year five years or more prior to the current year. The review will specify
objectives, indicate how these objectives are met and evalu ite how the settlement affects
other outstanding disputes. Additionally, there shall be a minimum of 14 days between the
time the Commissioner recei ves a final settlement offer and the dai; s/he approves the
settlement.

HB 554 (Koponen) :  AS 09.25.100 and AS 43.05.230 establish taxpayer
confidentiality as one of approximately 100 statutory exceptions to Alaska's sunshine
laws. This measure adds new subsections to both statutes allowing the Commissioner
of Revenue to prepare and issue summaries of information relating to income and tax paid
by a producer of oil or gas in Alaska. Disclosure is at the Commissioner's discretion and is

not required.

HB 572 (Resources); This bill amends AS 42.06.140 to give the
Department of Natural Resources (DNR), which is currently expanding its pipeline
monitoring role, direct control of the inter-state pipeline tariff management. To make sure
that revenue and environmental consequences of pipeline tariffs receive due weight, this
measure requires DNR to coordinate its efforts closely with the Departments of Revenue,
Environmental Conservation and Law.

HB 573 (Resources): This measure:

— allows disclosure of the names of corporations with an assessment balance
larger than $5 million for any tax year five or more years before the current date, and the
amounts of the outstanding balances. However, the corporation is allowed one year from
assessment to settle the claim before disclosure is permitted. Release of taxpayer
information under statute currently applies only to delinquent taxes;

— requires escrow one-half of assessed tax balances larger than $10 million for a
tax year five years prior to the current year when the assessment is older than one year. (In
other words, one-halfofa 1985 tax year assessment, including interest, could be
escrowed in .'990, if the assessment had been on the books for one year.)



HB 519

Establishes Administrative Law Judge for Oil Tax and Royalty Disputes (Secs. 1-3.6-8
and 10-13)

These sections establish an Administrative Law Judge within the Department of
Administration with Superior Court Judge status to hear outstanding oil tax and royalty

disputes.

— [Principal Statute References: AS 44.21.480-492; AS 38.05; AS 43.05]

Raises Interest Rates on Outstanding Royalty and Tax Amounts (Sections 4.91

To reduce possible corporate incentives to delay resolution of tax and royalty cases,
this portion of the bill raises interest rates on outstanding tax and royalty disputes to 20%.

— [Statute Reference: AS 43.05.225; AS 38.05.145]
— [See Fineberg Report: recommendation #1 (Chapter II, p. 16)] *

Prohibits Companies with Outstanding Tax Disputes from Bidding on Oil and Gas Leases
(Sections 51

To increase corporate incentives to speed resolution of tax and royalty cases, this
portion of the bill requires companies to prepay disputed taxes and royalties in order to bid

on oil and gas leases .

— [Statute Reference: AS 38.05.180(f)]



POUCHY StAtE CAPITOL
JUNEAU ALASKA W8I |

TCTII HJgOMTMII >507 465 3800
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1990
SUBJECT: House Bill 519 - sectional analysis
TO: Representative Cliff Davidson, Co-Chair

House Resources Committee

FROM: Jack Chenoweth
Legislative Coun

The measure

-- makes substantial changes in the manner in which
appeals of determinations of oil and gas-related taxes
and royalty payments are addressed, principally through
the establishment of an "office of administrative adjudi-
cation™® that includes one ™"administrative law judge"

and other personnel;

-— amends provisions generally applicable to royalty
and tax payments, iIntended to foster or encourage an
early tender of those payments to the state even iIf the
party obligated to pay disputes the amount due;

-— sets limitations on what parties satisfy the criteria
of a "qualified bidder"™ for purposes of obtaining future

oil and gas leases i1nvolving state lands.

Bill section 1 establishes in the Department of Adminis-
tration the "Office of Administrative Adjudication.'™ The
office is established and i1s to operate as follows:

AS 44.21.480 authorizes appointment of one administrative
law judge and necessary assistants and clerical personnel,
all of whom serve in the state"s exempt service.

AS 44.21.483 sets out the qualifications necessary for a
person to hold appointment as an administrative law judge.

AS 44.21.486 prescribes the manner of appointment of the
administrative law judge. As with the appointment members
of the judiciary, the judicial council is to screen
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applicants and the governor 1iIs to appoint from persons recom-
mended from the position. The person appointed is subject

to applicable laws governing conflict of interest. The sec-
tion sets a term of eight years for the judge, authorizes

the judge®s reappointment, and indicates how the position is
to be fTilled In the event of vacancy. The section also per-
mits removal of the judge for cause, defines '"cause,' and
sets out procedures applicable to a removal of a judge for

cause.

AS 44.21.489 sets the compensation of the administrative law
judge (equal to the salary of a superior court judge for
Juneau).

AS 44.21.492 addresses the employment of other personnel by
the office of administrative adjudication, and prescribes
the benefits they are due. The section authorizes issuance
of contracts for other personnel.

The duties of the office of administrative adjudication are
set out In AS 44.21.495. Essentially, the statute contem-
plates that the office would adopt necessary procedural reg-
ulations, and thereafter hear and determine proceedings IiIn-
volving taxes, 1insofar as authorized by AS 43.05.285, and
oil and gas royalty payments, insofar as authorized by AS
38.05.880.

The powers necessary for an administrative law judge to ful-
fill duties prescribed are set out In AS 44.21.498. Enforce-
ment of powers through order of the superior court iIs con-

templated.

Bill section 2 authorizes direct appeals of final tax and
royalty decisions of the administrative law judge to the

state supreme court.

Bill section 7 adds the administrative law judge and th*
office of administrative adjudication to the state"s exempt
service.

Bill section 8 adds the administrative law judge to the long
list of state officials who are covered by the state"s con-
flict of iInterest law.
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The amendments and additions made by bill sections 3 -6
clarify the handling of royalty payments due the state.

Bill section 6, establishing a new section, AS 38.05.880,
creates a right iIn a person aggrieved by a determination of
the Department of Natural Resources in fixing a state oil or
gas royalty payment to challenge that determination before
the office of administrative adjudication. The same section
authorizes a trial de novo of that challenge under applicable
procedures of the office of administrative adjudication.

Bill section 3 excepts the handling of oil and gas royalty
challenges under AS 38.05.880 from the administrative appeal
decisions of royalty determinations routinely appealable to
the department commissioner.

The changes made by bill section 4 serve to clarify and to
tighten the collection of the royalty and any penalty and
interest on a range of state resources.

The amendment made by bill section 5 sets out a definition

of "qualified bidder”™ for purposes of eligibility to bid and
obtain future state oil and gas leases. In essence, a bidder
iIs qualified 1f the bidder has remitted payment of all related
taxes due the state, whether or not those payments are subject
to dispute.

The amendments and additions made by bill sections 9-13
clarify tax collection practices of the state iIn substan-
tially the same manner as set out above for royalties.

Bill section 13, establishing a new section, AS A3.05.285,
directs separate procedures for appeals of taxes, penalties,
and i1nterest under the corporate income and oil-industry-
related levies. As with the treatment of royalties dis-
cussed above with reference to bill section 6, those appeals
would be referred to the office of administrative adjudica-
tion for trial de novo.

The amendments made to bill sections 10, 11, and 12 incorpo-
rate changes made necessary by the addition of AS 43.05.285
in bill section 13. Sections 10 and 11 also incorporate
technical additions to cover the denial of a request for a

refund.
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Bill section 9 iIncreases to 20 percent (from the general
rate of 12 percent) the interest rate on delinquent taxes
related to levy on oil-producing properties and income if
the levy exceeds $100,000.

The remaining section of the bill, bill section 14, indi-
cates the manner in which royalty and tax grievances in
effect on the effective date of the Act are to be transi-
tionally handled.

JBC:Imb
L10/005
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It is assumed the office will be located in Juneau.

Due to the complexities of the legislation it is not possible to accruately assess the cost of

the "Office of Administrative Adjudication.” The exact number of staff needed is unknown but

it is estimated that a four-person office would be required as well as a full-time accounting
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FISCAL NOTE HB 519 Page 2

clerk position to be located within the Division of Administrative
Services. For purposes of analysis the specific positions required would
be: one Judge, salary range 28E (set by statute); one Law Clerk, salary
range 21A; one Secretary I1l, salary range 12B; one Clerk 111, salary

range 8B, one Accounting Clerk IIl, salary range 10B. It is also
anticipated that specialized personnel may be required and would be
contracted for on an as needed basis. It is further assumed that office

space outside of existing office space (in the State Office Building)
will be required, configured to the specialized needs of this office.
The office will also require computer support as well as the purchase o.
a sophisticated recording system for hearings.

The office v/ould require budgetary, accounting, contracting, and word
processing support which will be provided by the Division of Administrative

Services at additional cost.

Travel costs are unknown at this time but it is estimated that research,
etc., will involve substantial cost.

One time costs for equipment include the purchase of a telephone system,
a facsimile machine, office furniture, computer and recording equipment.

Some of these services and costs may be a duplication of costs and

functions already being performed by the Department of Revenue andother
departments, but until further meetings with these departments take

place, these costs cannot be extrapolated.

This fiscal note assumes a 3 percent annual escalation factor for
additional costs and cost increases due to inflation.

4/1K1/032101-0/3
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Please see the attached analysis.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Dill/Resolution No. hb 519

This bill amends AS 44.21 to establish an office of administrative
adjudication within the Department of Administration. The new office would hear and
determine proceedings involving the levy and collection of oil and gas taxes, and involving
payment to the state of oil and gas royalty payments. Currently, oil and gas tax cases are
heard by hearing officers within the Departmentof Revenue, and oiland gas royalty disputes
are heard in the superior court. Consequently,the bill would have the effect of changing
the forum in which these cases are heard.

The bill also amends AS 38.05.130(f) to provide that a person is not a
qualified bidder, for state oil and gas leases, unless the person has paid to the state all
taxes assessed under AS 43.55, AS 43.56, AS 43.57, and former AS 43.21 and all royalties
due under AS 38.05, whether or not the person disputes the tax assessment or determinations
of the amount of royalty due.

The Department of Law already represents the Department of Revenue and the
Department of Natural Resources in legal proceedings that arise from oil and gas tax and oil
and g".s royalty disputes, as provided by AS 44.23.020. Although there may be some additional
cost, because of the time it may take for a newadjudicative staffto become familiar with
these highly complex cases, this cost cannot bedetermined at thistime.

If a transition to the proposed office of administrative adjudication Iis
trouble-free, any cost could be borne by reallocating existing resources. However, if the
transition is not smooth, there could be considerable delay resulting in higher costs. There
is simply no way for the Department of Law to accurately predict the outcome of such an event
and, as a consequence, we have not requested fiscal note costs.
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Fiscal Note
KB 519,
March 22, 199

Analysis

This bill would establish an office of administrative
adjudication comprised of an administrative law judge and support
staff. Various administrative procedures are discussed in*the
bill. The bill also contains two provisions which will have
revenue consequences for the State.

The first revenue 1impacting provision 1s one which
establishes an interest penalty of 20% per year for underpayment
of royalties and oil and gas taxes. This provision could work to
the disadvantage of the State iIn the event of overpayment since
the State 1is restricted to less risky investments i1.e. we would
be guaranteeing above market rates of interest on overpayment
amounts assuming that 1iInterest rates remain 1In their current
range.

The second revenue iImpacting provision restricts the ability
of firms to bid In State oil and gas lease sales 1f they have
outstanding royalty assessments. The effect of this restriction
could be to reduce the number of potential lease bidders and
reduce the expected price of the leases. Qualified purchasers
could iIn fact capture the State"s lest value by reselling the
leases to these firms excluded from the original sale,



HB 541

Internal Independent Settlement Review Procedures for Royalty Settlements (Section 1)

To ensure that any major settlement of the State's royalty litigation is in the public
interest -- and to assure the public that this is the case —this measure requires the
Commissioner of Natural Resources, before settling any dispute involving amounts greater
than $10 million in a tax year five years or more prior to the current year, to conduct an
independent review of the proposed settlement.

The review will specify objectives, indicate how these objectives are met and
evaluate how the settlement affects other outstanding disputes. Additionally, there shall be
a minimum of 14 days between the time the Commissioner receives a final settlement offer
and the date s/he approves the settlement.

With settlement offers increasingly likely as trial date approaches, there are no
procedures in place to ensure that settlement review will be thorough and deliberate.

— [Statute Reference: AS 38.05.035]
— [See Fineberg Report: Recommendation #8, pp. 23-24)

Tax Settlement Internal Independent Review Procedures (Sections 2-4)

The remaining three sections of HB 541 contain language similar to Section 1 for
insertion at three places in the tax statutes:

Sec. 2: Adds new subsections to AS 43.05.060 (on closing agreements) requiring
settlement review for settlements over $10,000,000.

Sec. 3: Adds new subsections to AS 43.05.070 (on compromises) requiring

settlement review for settlements over $10,000,000.
Sec. 4: A ’ds new subsections to AS 43.05.260 (on assessment revisions)

requiring settlement review in settlements over $10,000,000.

— [Statute Reference: AS 43.05.060, .070, .260]
— [See Fineberg Report: Recommendation #15 (pp. 30-31)
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MEMORANDUM March 9, 1990
SUBJECT: House Bill 541 —- sectional analysis
TO: Representative Cliff Davidson, Co-Chair

House Resources Committee

FROM: Jack Chenoweth
Legislative Counse

The measure sets out statutory guidelines applicable to the
handling and disposition of agreements, compromises, and
settlements relating to certain royalty and net profit pay-
ments payable under AS 38.05 and to certain tax disputes
arising under AS 43.

The handling of royalty and net profit payments involving
claims totalling, with applicable penalty and interest,
$10,000,000 or more, is addressed by the new subsection
added to AS 38.05.035 by bill section 1. In that change:

-- at the time the Department of Natural Resources
commenced negotiations with an eye toward compromise or
settlement, the department would be required, within 14
days, to advise the commissioner of revenue and the
attorney general;

-— while negotiations were 1In progress, the commissioner
of natural resources would be required to give notice
to the other two state officers at least every 30 days;

-— the commissioner of natural resources would not be
permitted to enter Into a compromise or settlement agree-
ment unless (1) the commissiorer fTirst obtained and
reviewed an independent appraisal of the effects of the
proposed compromise or settlement, and (2) unless 14

days passed between the commissioner®s receipt of the
proposed compromise or settlement agreement and the

date of the commissioner®s execution of the proposed
agreement.
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The bill also contains [page 1, line 27 - page 2, line 9]
provisions indicating who may prepare the required indepen-
dent appraisal of the proposed compromise or settlement* and
what that appraisal must contain.

*

Substantially similar procedures, time limitations, and
guidelines would apply to tax settlements under the addi-
tions made by bill sections 2 -4 . In those instances, ne-
gotiations would be undertaken by the commissioner of revenue,
who must regularly advise the commissioner of natural re-
sources and the attorney general. Otherwise, the same general
parameters and limitations attach to tax disputes as are
described above for resolutions involving royalties and net
profit payments.

In these sections,

-— the additional materials added by bill section 2
address negotiations to resolve a tax dispute by means
of agreements respecting the taxpayer®s tax liability;

-- the additional materials added by bill section 3
involve the authority of the Department of Revenue to
compromise a tax or penalty In the event of doubt as to
the taxpayer®s tax liability; and

-— the additional materials added by bill section 4 are
incorporated to govern redeterminations or revisions of
tax liability (i.e. redetermination of tax llability
through department-initiated tax ass— he ).

JBC:Imb
L1 0/006
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STATE OF ALASKA BILL VERSION:
1990 LEGISLATIVE SESSION PUBLISH DATE:
REQUEST:
Revision Dale: ) Agency Affected: Department of Law
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Please see the attached analysis.

Q11 [<=/.
Richard 1. Peguesldbirector 465-3672
- Phone:

Prepared by:
P y N > March 21, 1990

Division: Administrative Services.

. Q/.-OlJL_C* - . Tp & T
Approved by Commissibier © Dougias B. Baily, (A/ttorney Ceneral

Agency: Department of Law

March 21, 1990

Distribution (by preparer):
Legislative Finance.
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page-.— of ——



CONTINUATION of FISCAL NOTE ANALYSIS
For Bili/Resolution No. HBsa

This bill amends AS 38.05.035 to require that if the commissioner of natural
resources enters into negotiations to compromise or settle a dispute between the department
and a person as to a royalty or net profit payment involving a claim that totals, with
applicable penalty and interest, $10,000,000 or more, the commissioner shall advise the
commissioner of revenue ail the attorney general that negotiations have commenced, not later
than 1A days after the commencement of negotiations.

This bill also amends AS A3.05.070 to require that if the Department of
Revenue enters into negotiations to compromise or settle a tax dispute between the department
and a taxpayer involving a claim that totals, with® applicable penalty and interest,
$10,000,000 or more, the commissioner of revenue shall advise the commissioner of natural
resources and the attorney general that negotiations have commenced, n t later than 1A days

after the negotiations commenced.

In effect, the bill institutionalizes the notification process to be followed
whenever the Departments of Natural Resources or Revenue seek to settle major royalty or
tax claims. Inasmuch as notification is a normal part of business, there should not be a

fiscal impact for the Department of Law.
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Fiscal Note
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March 22, 199

Analysis

This bill would establish a review and or a 14 day cooling
off period for agreements and settlements of tax and royalty
disputes in excess of $10 million entered into by the Department
of Revenue or the Department of Resources.

The aim of this bill is to provide additional assurance that
the State receives the maximum expected value from oil and gas
tax and royalty revenue.



Assessment Total Disclosure (Secs. 1. 2. 4):
Release of taxpayer information under statute currently applies only to delinquent

taxes. HB 573 permits disclosure of (1) the names of corporations with an assessment
balance larger tlian $5 million for any tax year five or more years before the current date,
and (2) the amounts of the outstanding balances. However, the corporation is allowed one
year from assessment to settle the claim before disclosure is permitted.

Sections 1and 2 contain legislative findings and purpose; section 4 adds a new AS

43.05.230(e).

— [Statute Reference: AS 43.05.230(e)]
— [See Fineberg Report, Recommendation #3 (Chapter 2, pp. 18-19)]

50% Escrow Requirement for Large Aging Assessments Secs. 3. 5. 6:

To reduce possible corporate incentive to delay tax payments in order to retain the
funds, this legislation would escrow one-half of assessed tax balances larger than $10
million for a tax year five years prior to die current year when the assessment is older tlian
one year, (hrotherwords, one-halfofa 1985 tax year assessment, including interest,
could be escrowed in 1990. if tlie assessment had been on tire books for one year.)

Tire escrow proposal might be subject to challenge as confiscatory and arbitrary.
Lender th circumstances specified here, however, escrow does not seem arbitrary'. This
provision: (1) applies only to assessment amounts larger than S10 million; (2) does not
apply to individuals, but oirly to corporations: and (3) does not apply to any tax paid within
five years of tire tax year in question. Additionally, it should be noted that tire State is not
seeking tire funds directly, but merely to Irave those funds escrowed to reduce corporate

incentives to delay payment.

— [Statute Reference: AS 43.05.240 (and new AS 43.05.100)]

— [See Fineberg Report. Recommendation #2 (Chapter 2. pp. 17-18)]
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MEMORANDUM March 9, 1990
SUBJECT: House Bill 573 - sectional analysis
TO: Representative Cliff Davidson, Co-Chair

House Resources Committee

FROM: Jack Chenoweth
Legislative Couns”

To assist in the collection of delinquent tax payments
claimed by the state, the measure makes amendments to state
laws applicable to the Department of Revenue®s procedures
for collection of revenue from certain taxpayers, and au-
thorizes public disclosure by the department of information
about the taxes payable by certain corporate taxpayers.

Bill sections 1 and 2 enunciate statements of findings and
purposes applicable to the measure.

The addition of AS 43.05.100(c) by bill section 3 explicitly
authorizes the commissioner of revenue to engage the ser-
vices of banks located iIn the state to perform escrow ser-
vices for tax payments received by the department under AS
43.05.240(e), added in the measure by bill section 6. The
escrow arrangement is intended to serve as a mechanism for
collection and handling certain tax revenue that is iIn dis-
pute. The provision describes the essential mechanics of
entering Into escrow agreements, the deposit of money into
the account(s) established, and the release of money on the
occurrence of any of several contingencies.

If the department determines iIn an assessment that, for any
year that is five or more years earlier, the taxpayer owes
$10,000,000 in taxes, penalties, and interest, bill section
6 directs the taxpayer to remit payment of at least one-half
the amount assessed. The amount is to be remitted within
one year of the taxpayer®"s receiving the assessment, and the
deposit 1Is a requisite to the taxpayer®"s opportunity for
obtaining a hearing under existing provisions of the
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section. It iIs that payment that i1s to be made the subject
of an escrow deposit under bill section 3.

The amendment made by bill section 5 addresses the taxpayer®s
opportunity for a hearing by directing that payment of the
amount required by AS 43.05.240(b), 1f any, to the depart-
ment for deposit iInto the escrow account iIs a requisite to
securing a formal hearing to review the department®s tax
assessment.

Bill section 4 addresses a related situation. The principal
amendment made 1In that section [page 3, lines 17 - 24] makes
another exception to the current law governing non-
disclosure of tax return information. It would permit the
department to disclose iInformation as to assessments made by
the department against corporate taxpayers for tax years
that are at least five years old i1If the amount of assessment
exceeds $5,0M0,000 and at least one year has passed since
the department served its notice of assessment and demand
for payment.

JBC :Imb
L1 07009
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BILL VERSION:
PUBLISH DATE:

FISCAL NOTE
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Please see the attached analysis.
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(Attach a separate page if necessary)
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. hb 573

This bill amends AS 43.05 in two important respects. First, it changes AS
43.05.230(e) to allow the commissioner of revenue to publish the amount of an assessment made
by the Department of Revenue against a corporate taxpayer relating to a tax year that is five
or more years before the year in which it is made. Such publication could take place if the
amount of the assessment is more than $5,000,000, and if at least one year has passed since
the department served notice of assessment and a demand for payment under AS 43.05.245.

Second, the bill amends AS 43.05.240 to provide that a person aggrieved by
the action of the Department of Revenue in fixing the amount of a tax or imposing a penalty
may request a hearing on the matter, but in certain cases the person must pay a part of the
amount imposed, before a hearing would be granted. In these cases the taxpayer would be
required to pay at least one-half of the amount of the assessment within one year after the
department serves notice of assessment and a demand for payment under AS 43.05.245, if the
tax year is five or more years before the year in which the amount of tax is fixed and it
the total amount of the assessment exceeds $10,000,000. Current statute does not require
a partial payment of an assessment before an aggrieved taxpayer initiates the hearing
process.

In any event, the Department of Law would continue to represent the Department
of Revenue®"s audit staff in bringing tax collection cases, whether or not a partial payment
requirement is involved. Consequently, there will not be a fiscal impact for the Department
of Law.
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Fiscal Note
HB 573
March 23, 1990

Analysis

The bill aims to maximize the expected value of Alaska“s
taxes. The bill would require that disputed tax amounts would be
deposited iIn an Alaska bank escrow account 1invested iIn time
deposits guaranteed by the United States. Further, 1i1f an
assessment is for more than $10 million and the disputed amount
is for a tax year 5 years prior to the year of the assessment the
taxpayer would be required to pay one-half of the assessment.

The attempt to acquire part of the outstanding assessment
may or may not maximize the State"s expected revenue share.
Because the rate of interest payable for over and under payments
exceeds the rate established by this bill for the escrow account,
it 1s possible that the State would, iIf 1t did not prevail on a
significant portion of the disputed amount, suffer a revenue
loss.
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POUCH V
JUNEAU ALASKA 996M
190M 465 4907

Senate
Committee on ftcsources M.rch in, w

TO: All Member?
Senate Resources Committee
Senate Finance Committee
House Special Commit.:ee onOil and G/to

FROM: Senate Resources Committee Staf
PF: TAPS Tariff Settlement
Fnclosed In this packet Is a series of documents that are helpful In

understanding the proposed TAPS tariff settlement. 1 have listed the

documents below ar.d commented briefly upon each,

Is a Harch 14th meno that outlines the

1) Immediately under this page
1:30 PM, overview hearing In the

proposed schedule for the Harch 18th,
Hutrovlch Room.

overview of the TAPS tariff Issue. This document was
of the House Research ARencv, at the
Committee on Oil and Gas. A knowledge of
In understanding the goals that

?) A historical
prepared hv Cretchen Kelser,
request of the House Special
the history of this Issue Is very useful
the proposed sett.’.enent tries to achieve.

31 A short _.summary of the settlement prepared by the Department of Law
In earlv January. The summary sets out the financial Implications of
the settlement and compares them against other possible scenarios.

41 The actual settlement contract that Is currently proposed between
the state and ARCO.

1985 memo from Commissioner Nordale of the Department

5) A February ??,
Norm fiorsuch listing some concerns about

of Revenue to Attorney General
the proposed settlement.

4) A February ??, 1985 reply to Commissioner Nordale from the Attorney
General by Rob Mavnard,

71 A report prepared by Connie llarlow of ARTA Inc., under a contract

with the Senate Resources Comnlttce to provide an analysis of the
proposed settlement.

the documents, 1 would recommend as
the Department of haw"s Summary f31. and the summary of Mu.
1 would then proceed to Ms. Reiser®s history (21 nnd
Parlou®s report (71. There are blue sheetp hetveen

If time Is not available to read nil
a priority;
Carlow’s work (7).

rhe renalnder of Ms.

each section.

Dept, of Law

1/10/85

OUTLINE OF TAPS SETTLEMENT

HAVE REACHED AN AGREEMENT WITH ARCC

Final document in next 3-4 weeks

Not all companies on beard

Numbers are if all Join up
TAPS TARIFF DIRECTLY AFFECTS ANS WELLHEAD PRICE

Severance tax and royalty on wellhead

No aarkec at wellhead

Decrease in tariff directly increases wellhead

We get 25-301 of wellhead increase from state lands
REVENUE CONSEQUENCES TO STATE - CHART I AND GRAPH

52.9 billion more than currently forecast ($2.14 billion in

1985%)

Annual amounts gained (millions)

Calendar Fiscal
1985 m rrr e
1986 $153.6 $309.8
1987 $200.4 $177.0
1988 $232.3 $216.4
1989 $256.2 $244.3
1990 $261.7 $259.0
1991 $235.7 $248.7

*atesettlement would be January 1, 1986
Tariffs would drop In 1985 by 72 cents, and continue to drop
in liter years, both in resl and nominal terms CHARTS
11 AND 11T AND GRAPHS

PRINCIPLES OF SETTLEMENT

D State wants to defer revenues to 1990°"s
A constant dollar in the 1990"s is worth
the state as that same dollar today
2) Encourage development of ANS reserves in 1990%s
Prudhoe and Kuparuk already on stream with present
tariffs
Low 1990s tariffs will encourage places like
Beaufort, native lands and ocher fields where
production might not otherwise be economic
Certainty now aids economic planning for 90°s -
lIltigacion makes planning uncertain

the same to
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Appendix 1 Outline of TAPS Settlement (c. January 10, 1985)



These principles approved before scarred negotiations.

Enpressea by legislature in 1962, by Governor, and
reaffirmed in continued conversations with legislators
during course of settlement

IT principles were different, then settlement not as
attractive

COYJARED TO CONTINUED LITIGATION - CHARTS 1V - VII AND GRAPHS
It doqégosettle, Cher, will continue to litigate until about

For chose years, would see the present tariff of S6.01

In 1990 (approximately), might see end of case, generally
three possible outcomes
1) DOC - Depreciated oricinal cost - state"s position

33.113 billion more to state ($2,641 billion
ir. 1965%) than settlement
Mostly gets state more money in 1990 - 1993
Frcm 1994 - 2011, not a great deal of
difference
2) TOC -Trended original cost - court"s apparent
favorite position

$9.18 billion worse for state chan settlement
($2.5 billion in 1985%)
Most of difference is in 1990 - 2011, about
$200 million annually in 1985% *x
3) MODERN VALUATION - companies® position

$11.8 billion worse for state than settlement
($4.3 billion in 1985%)
Like TOC, difference in years after 1990

Under TOC and Modem Valuation, not only is state worse off
than settlement in overall dollars, but difference
occurs in years state can least afford, after 1993, and
when development is most sensitive to low tariffs

And, alchough DOC is better overall result, not much better
in years state iIs most concerned about

Overall, 1is a bit better than midway between bad and good
litigation outcomes in 1985%

We get what we want from 1990 on, companies, get most of what
they want from 1971 - 1984, a "draw" from 1985 to 1990
Compared to Spring "02, this settlement is $3.6 billion

better ($1.6 billion in 1985%) - CHART VII

Between best and worst case, $15 billion at stake ($7

billion in 1985%)

Settlement gets state $11.9 billion of chat amount
($4.5 billion of 1985% at stake)

TERMS OF SETTLEMENT

Through year 2011, although can get out by 2008
Get operating coats, taxes, DR&R, etc. (out of pocket

expenses) o
Normal regulatory principles

"Profit" element is a hybrid method through 1988, then

switches to d 35 cent (1983%) per barrel profit,

escalated for inflation
Replaces depreciation allowance, race of return on

rate base, etc.

Other feature

SUMMARY

$450 million reduction in rate base

Separate profit element for large capital additions

A common tariff ceiling (that will probably produce
same tariffs for all)

FACTORS IN FAVOR OF SETTLEMENT

D
2

3
4
5)

)

7>

REPRESENTS A MIDWAY COMPROMISE OF LITIGATION

MEETS POLICY GOALS OF DEFERRING REVENUE TO 1990°S AND
ENCOURAGING NORTH SLOPE PRODUCTION

GIVES CERTAINTY WELL BEFORE LITIGATION WOULD
INSULATES THE STATE FROM MUCH WORSE POTENTIAL OUTCOMES

ENDS WHAT 1S, TO OUR KNOWLEDGE, THE MOST COSTLY AND
COMPLICATED LITIGATION IN U.S. HISTORY
If didn"t settle, case would probably go on for 5
years or more before state saw any real money

STATE WOULD SEE AN IMMEDIATE INCREASE IN REVENUES FROM

PRESENT TARIFFS
$233 million by January 1, 1986, comparable gains

thereafter

STATE WOULD NOT HAVE PROELEM OF COLLECTING ITS SHARE OF
REFUNDS IN PAST SEVEFANCE TAXES AND ROYALTIES
If won litigation, would have to chase down past
royalty-in-kind buyers
"7 = " _ e for refunds, plus
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TO: All Members

Senate Pei.ources Committee

Senate Finance Committee

House Special Committee on Oil and C/a
FROM: Senate Resources Committee Staf
RF: TAPS Tariff Settlement

Enclosed Li this packet Is a series of documents that are helpful In
understanding the proposed TAPS tariff settlement. 1 have listed the
documents below ard commented briefly upon each.

1) iTiredIntelv under this page Is a March 14th memo that outlines the
proposed schedule for the March 18th, 1:30 PM, overview hearing In the

Rutrovich Room.

?) A historical overview of the TAPS tariff Issue. This document was
prepared by Cretchen Reiser, of the House Research Agency, at the
request of the House Special Committee on Oil and Gas. A knowledge of
the history of this Issue Is very useful in understanding the goals that
the proposed settlement tries to achieve.

31 A short .summary of the settlement prepared by the Department of Law
In earlv January. The summary sets out the financial implications of
the settlement and compares them against other possible scenarios.

4) The actual settlement contract that Is currently proposed betveen
the state and ARCO.

5) A February 77, 1985 memo from Commissioner Nordale of the Department
of Revenue to Attorney General Norm Gorsuch listing some concerns about
the proposed settlement.

4) A February 77, 1985 reply to Commissioner Nordale from the Attorney
General by Rob Mavnard.

7) A ropcrt prepared by Connie Harlow of ARTA Inc., under n contract
vith the Senate Resources Comnlttee to provide an analysis of the
proposed settlement.

If time Is not available to read all the documents, 1 would recommend as
a crlorltv; the Department of Law"s Summary 131, Gd the summary of Ms.
Parlow"s work (*1. I would then proceed to I's. Reiser®s history (21 and
the remainder of Ms. Parlow®"s report (71. There are blue sheefp between

each section.

ALA&&U E(M |\i

Dept, of Law
1/10/85

OUTLINE OF TAPS SETTLEMENT

HAVE REACHED AN AGREEMENT WITH ARCO

TAPS

Final document in next 3-4 weeks
Not all companies on board
Numbers are if all Join up

TARIFF DIRECTLY AFFECTS ANS WELLHEAD PRICE

Severance tax and royalty on wellhead

No market at wellhead

Decrease in tariff directly increases wellhead

We get 25-30Z of wellhead increase from state lands

REVENUE CONSEQUENCES TO STATE - CHART 1 AND GRAPH

$2.9 Rggégon more than currently forecast ($2.14 billion in

Annual amounts gained (millions)

Calendar Fiscal
1985 '"5233.0 *
1986 $153.6 $309.8
1987 $200.4 $177.0
1988 $232.3 $216.4
1989 $256.2 $244 .3
1990 $261.7 $259.0
1991 $235.7 $248.7

Effective date of settlement would be Jam

Tariffs would drop in 1985 by 72 cents, and continue to drop
in later years, both in real and nominal terms CHARTS
Il AND 111 AND GRAPHS

PRINCIPLES OF SETTLEMENT

D State wants to defer revenues to 1990"s
A constant dollar in Che 1990°s is worth the same to
the state as that same dollar today
2 Encourage development of ANS reserves in 1990°s
Prudhoe and Kuparuk already on stream with present
tariffs <
Low 1990s tariffs will encourage places like
Beaufort, native lands and ocher fields where
production might not otherwise be economic
Certainty now aids economic planning for 90°s -
litigation makes planning uncertain



Appendix 2. Briefing Materials for the Alaska State Legislature Regarding the TAPS
Settlement Agreement (March 18,1985)



8

9

retroactively assess the prcaucers for Increased
severance tax im royalties. Resistance on all

fronts is likely

IS MOST FAVORABLE SETTLEMENT WE CAN GET - KOPJE
FAVORABLE RESULTS CAN BE REACHED ONLY BY LITIGATION
This settlement has taken 1-1/2 years, is limit
companies can offer
In fact, unlikely all companies will Join
Only reason we could get this good a deal was that we
are interested in deferring revenues, while
companies want money up fronc. But if we change
our policy and want more money up front, then
clash with their interests more directly

IF LITIGATE, AND EVEN IF WIN, WON®"T SEE ANY REVENUES
FOR AT LEAST 5 YEARS, BUT HAVE IMMEDIATE GAINS UNDER

SETTLEMENT

RISKS OF SETTLEMENT

D

2

B

GIVING UP THE CHANCE OF A BIG VICTORY - $2.6 BILLION

MORE (1985$)
Although chance of losing more, have chance

of winning

IF UNDERLYING TOLICY HAS CHANGED (DEFERRING REVENUES
AND ENCOURAGING POST 1990 ANS PRODUCTION) , THEN
SETTLEMENT 1S LESS ATTRACTIVE

SETTLEMENT IS ALSO A DIFFICULT PATH
Right now only have Arco, no guarantee that other
companies will join
Hay have to get F.E.R.C. to impose on parties, or go
to Congress
May take some months to secure
Long process involved
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SUMMARY OF EXHIDITS

Letter from Alaska state Legislature to Attorney Genera
Condon ‘

- Letter from Chairmen of House Special Gas Pipeline
Committee and Senate Resources Committee stating tha*
the State should not proceed with the proposed

settlement with BP Pipelines.

Letter to U.S. Department of Justice to Attorney General
Gorsuch and Francis X. McCormack

- Letter from Assistant Attorney General for Antitrust
approving TAPS settlement.

Key Events in the TAPS Case

- Chronological summary of key events in the TAPS rase.

Key Events in the Williams Case

- Chronological summary of key events in the Williams

c&’e.
Federal Energy Regulatory Commission

- Shows the relationship among the Federal Energy
Regulatory Commission (FERC), the Administrative Law
Judge (AKJ), and the FERC Staff Counsel.

11 of the TAPS case were tried before

- Phases I and
I was appealed to FERC in 1980 and is

an ALJ. Phase
still pending.

- FERC Staff Counsel was a participant in both the
Phase 1 and Phase Il hearings. In its role as a
participant iIn the proceedings, Staff Counsel reports
only to the Assistant General Counsel. Neither the
Assistant General Counsel nor the Staff Counsel is
permitted to ccmsur.icsts with, or receive directions
from, t'ne Commission concerning a pending proceeding
such as the TAPS caso.

TSM Tariff—-~
- Tariff profile of TAPS Settlement Methodology (TSM).

- Based upon State"s median throughput scenario.
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"laska J"taie ~Legislature

rws t
bk CvWw
AlMfeMU
Nay 17, 1982
RKCB1VED
ijwt_nil%/i_it o; LAW
<Jup)Mui
Wilson L. Condon
Attorney Cenexal MAY 1 8 19B2
Department of law
Pouch K
Juneau, AK 99811 )
i
IHar WI:

The MMbarw ot the House special GM Pipeline ComnittBe and the
Renats Resources Coflmittme would Uke to thank you far ycur
presentation on the TAPS wbUcment. Your Attempted aottl**«nt of this
long standing htigatian ia to he commanded and certainly appreciated.
Although a difficult decision, we do not believa that, the state nhould
proceed with the settlement.

Me believe that the state should continue with the Phaa* 1 Ihlgadon in
ardor to establish a methodology rvnoeasary for long barm wtahihfcy.
Although the proposed aettlement may he a reasonable ccaspronise of the
state monetary interacts through this decade, wo believe that it ia only
through Ktdgation that we can ostahllah a priivdrde that may laat
through this century. The development & future North fiOope reserves
will be directly affected by pipeline tariffs. The present liiigttfon is
the beat chanoe the state has cf establishing a lavccrablc methodology
that Will aatnrinlly aid the development Of these reserve*. Although
the matter is complex, it ia our vu)W that the pohcy of developing tho
future reserve* of the atate outweighs tho present oaoctadnty of the
revenue* that the settlement would aacune.

Even though we would net now accept a aottlewent Of the Phan 1
issues, the committee would still consider & Phan Jl rate base deduction
settJeseot ns long as that oonaidarstfon ha* no adverse impact on either

the timing or the overall outoMnc of the Phase | tariff methodology
decision.

Rop. Rich Halford, chairman fah, R~fctye Fahrankamp, chairman
House Special Gee Pipeline Ccmmittoa Senate Rssnuron CORSdttae

KHRP/Is



TSM Tariff v. Spring "82 Tariff-»

- Compares tariff profile produced by TSM to tariff

profile produced by proposed State - BP settlement in

Spring 1982.

- Spring "82 tariff profile projected beyond the term
of the settlement (10 years) for comparison purposes.

TSH Tariff v. DOC Tariff-""

- Compares tariff profile produced by TSM to tariff
profile produced by Depreciated Original Cost (DOC)
methodology.

- DOC generally represents the most favorable method-
ological outcome for the State.

TSM Tariff v. TOC and Modern Valuation Tariffs-~

- Compares tariff profile produced by TSM to tariff
profiles produced by Trended Original Cost (TOC)
methodology and Modern Valuation methodology.

- TOC and Modern Valuation represent the least favor-
able methodological outcomes for the State.

TSM Tariffs Under Alternative Throughput Scenarios-*

- Compares tariff profiles produced by TSM under
alternative State Department of Natural Resources
throughput scenarios.

TSM Tariff v. Conventional TSH Tariff-~

- Compares tariff profile produced by TSM with tariff
profile that would be produced by the TSM with the
following changes:

(@ No $.0j5 per barrel allowance after 1988 (i.e.,
continuation of 6.4* return on rate base after
1988);

(@ Conventional straight line depreciation factors
(which is consistent with the State"s litigation
position); and

(@) Conventional straight line dismantling, removal
and restoration provision (which is consistent
with the State®"s litigation position).

12.

13.

14.

15.

Composition of TSM Tariffs (constant 1984 dollars)

Breaks the tariffs produced by TSM into four basic
components and shows how the relative magnitudes of
those components change over time.

Operating Expenses are net of de minimis non-
transportation revenues.

Depreciation also includes recovery of deferred
return; an amount for the dismantling, removal and
restoration of TAPS; and the amortization of the 5450
million excluded from the rate base.

Composition of TSM Tariffs (nominal dollars)

Breaks the tariffs produced by TSM into four basic
components and shows how the relative magnitudes of
those components change over time.

Operating Expenses are net of de minimis non-
transportation revenues.

Deprecation also includes recovery of deferred
return; an amount for the dismantling, removal and
restoration of TAPS; and the amortization of the 5450
million excluded from the rate base,

Beaufort Sea Oil Production Under Alternative Tariffs,
1993-2016--——-——"——————

Compares Beaufort Sea oil production under DOC, TSM
and Modern Valuation tariffs.

Uses State Department of Natural Resources oil price
forecast for 1993, escalated thereafter at the real

rate of It per year.

Beaufort Sea Oil Production Under Alternative Tariffs,
T993-20T6-———————————— ===

Compares Beaufort Sen oil production under DOC, TSM,
Spring 82, TOC and Modern Valuation tariffs.

Uses State Department of Natural Resources oil price
forecast for 1993, escalated thereafter at the real
rate of 1% per, year.

Tariff projections are based on assumptions concerning
rate of return on rate base, throughput, operating
expenses and other amounts. Tariffs are expressed in
constant 1984 dollars.

- 3-



VS. Peg ,. estfce

Aotltrust Division
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December 27, 1984

Offltt of ttn A m/ttml AlterMf Carrel

Honorable Norman C. Gorsuch, Esquire
Attorney General

State of Alaska

Department of Lav

Pouch K, State Capitol

Juneau, Alaska 99811

Trancls X. McCormack, Zsqulre

Senior Vice President end
General Counsel

Atlantic Richfield Company

Room 5001

515 South Flower Street

Los Angeles, California 90071

Re: Trans Alaska Pipeline System.
FERC Docket No. CR78-1

Dear Attorney General Gorsuch and Hr. McCormack:

I aa writing In response to Robert H. Loaffler®s letter to
ae of Deceaber 7, 1984, In which the State of Alaska and ARCO
Pipe Line Company request that the Department of Justice
approve an agreement In principle to a proposed
I1fe-of-the-plpnllne settlement of all aspects of the Trana
Alaska Pipeline System (TAPS) litigation pending before the
Federal Energy Regulatory Commission (FERC).

He have been giving careful consideration to the statement
you provided of the essential features of the proposed
settlement and the supporting technical memoranda and computer
programs that embody Its details. In addition, the Antitrust
Division staff has engaged In a number of discussions with
Alaska®"s and ARCO"s representatives regarding the methodology
and economic consequences of the proposed settlement and the
manner In which it would be presented to the Federal Energy
Regulatory Commission. It Is our understanding that you are
currently In the process of drafting a formal settlement
agreement and the appropriate supporting documents that must be

prepared before the settlement proposal can be submitted to the
FERC and that these documents are scheduled to be completed by

the end of January 1985.

Based upon the material the Department has reviewed and tha
extensive discussions between the Department®s representatives
and those of Alaska and A3C0O, the Department agrees In
principle that the proposed settlement Is an acceptable
resolution of the TAPS litigation. The Department®s formal
agreement, of course, Is subject to its review and approval of
the final settlement documents. It is subject also to adoption
of the proposed settlement by the FERC as the basis upon which
the rates of all of the undivided interest owners of TAPS will
be set. Subject to the conditions set forth above, we support
your continuing efforts to broaden the proposed settlement to
Include other parties In the proceeding, to complete the
process of documenting the settlement, and to obtain Its
approval from the FERC.

Of course, the Department®s views regarding the settlement
proposal are confined solely to the TAPS litigation and do not
represent or affect In any way the position of the Department
regarding pipeline regulation In general, Hllllams Pipe Line
Company. FERC Docket No. OR79-1 In particular, or any other
proceeding pending before the FERC. Nonetheless, given the
overall economic Impact of the proposed settlement on the
transportation, production and marketing of Alaska North Slope
crude oil, the Department believes that the proposed settlement
should be a fair and appropriate vehicle for concluding the
TAPS litigation and for freeing the public and private
resources that Its continuance would otherwise consume.

Assl”yptat Attorney General
:Itrust Division

cc: Robert H. Loeffler, Esquire <
Morrison & Foerster
1920 N. Street, N. W.
Suite 800
Washington, D. C. 20036

Robert E. Jordan, Esquire
Steptoe & Johnson ,

Chartered
1250 Connecticut Avenue, N. H.
7th Floor
Washington, D. C. 20036
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Antitrust Division
prepared before the settleaent propossl can be submitted to the
FERC and that these documents are scheduled to be coapleted by
the end of January 1985,

Based upon the material the Departaent has reviewed and the
December 27, 19B4 extensive discussions between the Department®s representatives
and those of Alaska and ARCO, the Departaent agrees In
principle that the proposed settlement le an acceptable
resolution of the TAPS litigation. The Department"s formal
agreement, of course. Is subject to Its review and approval of
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- the final settlement documents. It Is subject also to adoption
::Qg:ﬁz;eGgggrg? C. Corsuch, Esquire of the proposed settlement py_the FERC as the basis upon Wh!Ch
State of Alaska the rates of_all of the und|y|9ed Interest owners oll TAPS will
Department of Law be set. §ub4ect to the conditions set forth above, we support
Pouch K. State Capitol your continuing efforts to broaden the proposed settlement to
Juneau. Alaska 99811 Include other parties In the proceeding, to complete the
’ process of documenting the settlement, and to obtain Its

Francis X. McCoraack, Zsqulre approval from the FERC.

Senior Vice President and _ _
General Counsel Of course, the Department’s views regarding the settlement
Atlantic Richfield Company proposal are confined solely to the TAPS litigation and do not
Room 5001 represent or affect in any way the position of the Department
515 South Flower Street regarding pipeline regulation In general, Williams Pipe Line
Los Angeles, California 90071 Company. FERC Docket Wo. OR79-1 In particular, oi any other
proceeding pending before the FERC. Nonetheless, given the
Re: Trans Alaska Pipeline Svstea. overall economic impact of the proposed settlement on the
fERC Docket Wo. OR7B-1 transportation, production and marketing of Alaska Worth Slope
- crude oil, the Department believes that the proposed settlement
Dear Attorney General Gorsuch and Mr. McCormack:- should be a fair and appropriate vehicle for concluding the
TAPS litigation and for freeing the public and private

I an writing in response to Robert H. Loeffler*a letter to resources that Its continuance would otherwise consume.
ae of Decenber 7, 1984, In which the State of Alaska and ARCO
Pipe Line Coapany request that the Departaent of Justice
approve an agreeaent in principle to a proposed
I1fe-of-the-plpellne aettleaent of ell aspects of the Trans
Alaska Pipeline Svstea (TAPS) litigation pending before the
Federal Energy Regulatory Coaalsslon (FERC). o ~HdGraf.h
Asslijj~ht Attorney General
We have been giving careful consideration to the statement :Itrust Division

you provided of the essential features of the proposed ;
settlement and the supporting technical memoranda arid coaputer cc:  Robert H. Loeffler, Esquire <
prograas that eabody Its details. In addition, the Antitrust Morrison & Foerster
Division staff has engaged In a nuaber of discussions with 1920 N. Street. N. W.
Alaska"s and ARCO"s representatives regarding the aethodology Suite 800
and econoalc consequences of the proposed settleaent and the Washington, D. C. 20036
aanner In which It would be presented to the Federal Energy )
Regulatory Coaalsslon. It Is our understanding that you.are Robert E. Jordan, Esquire
currently in the process of drafting a foraal settleaent Steptoe 6 Johnson
agreeaent and the appropriate supporting docunents that must be Chartered
1250 Connecticut Avenue. N. W.
7th Floor

Washington, D. C. 20036



Date

June 1977

October 1977

February 1978 -
March 1979

March 1979

Fehruary 1980

July 1980

November 1980 -
January 1982

February 1981

July 19H1

February 1982 -
December 1984

M rch 1987

April 1982

KEY EVENTS IN THE TAPS CASE

Event

TAPS Carriers Tfile tariffs with
Interstate Commerce Commission (ICC).
State of Alaska, Department of Justice,
Arctic Slope Regional Corporation (ASRC)
file protests.

ICC"s jurisdiction over oil pipelines
transferred to the newly-created Federal
Energy Regulatory Commission (FERC).
TAPS case is divided into Phase |
(general ratemaking methodology) and
Phase Il (specific ratemaking issues).

Administrative Law Judge (ALJ) hclds
hearings in Phase 1.

ALJ proposes settlement of Phase |I.

AL,T issues 138-page opinion in Phase |
thao finds TAPS Carriers”™ rates are too
high.

Appeal of Phase 1 is argued before the
FERC.

State engages in settlement talks with
ARCO, BP, Exxon, and Sohio. BP takes
primary role in negotiations.

State, Justice, and ASRC file a motion
with FERC requesting FERC to decide
Phase I. FERC denies the motion.
State rejects offers of settlement.

ALJ holds hearings in Phase 1I.

State receives settlement offer from BP.

Governor Hammond recommends to the
legislature that the State accept the BP
offer. Justice proposes alternative
settlement framework.

Date

May 1982

July 1982

November 1982

April 1983 -

February 1984

January 1984 -
February 1984

March 1984

September 1984

November 1984

December 1984

February 1985

Event

Legislature informs Governor Hammond
that it believes the State should
continue the Phase | litigation because
of concerns over developmental effects
and the length of the settlement.

State and Justice file motion with FERC
requesting expedited decision in Phase

FERC denies motion for expedited
decision saying order in Williams will
be accompanied by order in TAPS.

FERC remands Phase | to ALJ for hearings
on whether TAPS should be governed by
itB Williams decision.

State engages in settlement talks with
ARCO, BP and fXKcn and also has contacts

with Sohio.

ALJ holds Phase | Remand hearings.

Court of Appeals for the D.C. Circuit
remands Williams to FERC. State, Justice,
and ASRC file motion with FERC request-
ing FERC to decide Phfse | since the
Court of Appeals decision makes the
Phase | Remand moot. FERC takes no
action.

State engages in settlement talks with
ARCO and BP and also has contacts with
Sohio and Exxon.

State reaches handshake agreement with
ARCO that settles both Phase | and Phase

Justice approves -State-ARCO agreement.

State and ARCO sign agreement settling
both Phase 1 and Phase II.



Date

June 1977

October 1977

February 1978 -

March 1979
March 1979

February 1980

July 1980

November 1980
January 1982

February 1981

July 1981

February 1982
December 1984

March 198?

April 1982

KEY EVENTS IN THE TAPS CASE

Event

TAPS Carriers file tariffs with
Interstate Commerce Commission (ICC) .
State of Alaska, Department of Justice,
Arctic Slope Regional Corporation (ASRC)
file protests.

ICC"s jurisdiction over oil pipelines
transferred to the newly-created Federal
Energy Regulatory Commission (FERC).
TAPS case is divided into Phase 1
(general ratemaking methodology) and
Phase Il (specific ratemaking issues).

Administrative Law Judge (ALJ) holds
hearings in Phase 1.

ALJ proposes settlement of Phase 1.

ALJ issues 138-page opinion in Phase |1
that finds TAPS Carriers®™ rates are too

high.

Appeal of Phase | is argued before the
FERC.

State engages in settlement talks with
ARCO, BP, Exxon, and Sohio. BP takes
primary role in negotiations.

State, Justice, and ASRC file a motion
with FERC requesting FERC to decide
Phase 1. FERC denies the motion.

State rejects offers of settlement.

ALJ holds hearings in Phase II.

State receives settlement offer from BP.

Governor Hammond recommends to the
legislature that the State accept the BP
offer. Justice proposes alternative
settlement framework.

Date

May 1982

July 1982

November 1982

April 1983 -
February 1984

January 1984 -
February 1984

March 1984

September 1984

November 1984

December 1984

February 1985

Event

Legislature informs Governor Hammond
that it bolxeves the State should
continue the Phase | litigation because
of concerns over developmental effects
and the length of the settlement.

State and Justice file motion with FERC
requesting expedited decision in Phase
l.

FERC denies motion for expedited
decision saying order in Williams will
be accompanied by order in TAPS.

FERC remands Phase | to ALJ for hearings
on whether TAPS should be governed by
its Williams decision.

State engages in settlement talks with
ARCO, BP and Exxon and also has contacts

with Sohio.

ALJ holds Phase 1 Remand hearings.

Court of Appeals for the D.C. Circuit
remands Williams to FERC. State, Justice,
and ASRC file motion with FERC request-
ing FERC to decide Phase 1 since the
Court of Appeals decision makes the

Phase | Remand moot. FERC takes no

action.

State engages in settlement talks with
ARCO and BP and also has contacts with

Sohio and Exxon.

State reaches handshake agreement with
ARCO that settles both Phase 1 and Phase

Justice approves -State-ARCO agreement.

State and ARCO sign agreement settling
both Phase 1 and Phase II.



FEDERAL ENERGY REGULATORY COMMISSION
(FERC)



Date

December 1971

June 1974

November 1975

October 1977

June 1978

February 1979

July 1979 -
December 1979

January 1980

June 1981

August 1982

November 1982

KEY EVENTS IN THE WILLIAMS CASE

Date

March 1984
Event

Shippers file protests against Williams
rates with Interstate Commerce Commissio
(Ice) .

January 1985

Administrative Law Judge (ALJ) Issues February 1985

opinion upholding Williams rates.

ICC issues decision affirming ALJ"s
decision.

ICC"s jurisdiction over oil pipelines

transferred to newly-created Federal

Energy Regulatory Commission (FERC).
March 1985

Court of Appeals for the D.C. Circuit

remands ICC"s Williams decision to FERC,

and orders it to develop a viable

precedent for oil pipeline ratemaking. %

FERC consolidates all Williams
proceedings; divides the case into Phase
I (general ratemaking methodology) and
Phase 11 (specific ratemaking issues).

ALJ holds Phase 1 hearings.

FERC orders ALJ to omit a decision in
Phase 1, stating that "timely execution
of our functions" requires FERC to
decide the case in the first instance.

Shippers ask the Court of Appeals for
the D.C. Circuit to order FERC to decide
Phase 1. FERC pledges to decide Phase 1
by fall, 3981. Shippers™ court action
dismissed.

Seeing no FERC action, shippers sue FERC
in D.C. District Court; Court orders
FERC to decide Phase | within 60 days.

FERC issues Phase 1 decision (Opinion
No. 154).

Event

Court of Appeals for the D.C. Circuit
remands FERC®"s Phase | decision; states
that FERC should issue a new decision
within 12 months.

Parties submit settlement of Phase 11 to

FERC.

Court of Appeals for the D.C. Circuit
orders FERC to report to it by March 8,
1985 (i.e.. exactly 12 months after it
remanded FERC"s Phase 1| decision) on any
steps FERC has taken regarding the Phase
Il settlement. The Court stated that it
would not interfere with the schedule it
had set in Phase |I.

FERC approves Phase 11 settlement;
states that it will issue Phase |
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TSM TARIFFS UNDER ALTERNATE THROUGHPUT SCENARIOS

TSM TARIFF V. CONVENTIONAL TSM TARIFF

Tariff  24-
(» 29.
20-

18-

16-

14-

12-

10-

TSM Tariff Conventional TSM Tariff



Appendix 3. The October 23 and November 14,1985 Exemplary Tables
(from "TAPS" memoranda of October 23 and Nov. 14, 1985)
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Note that at a real discount rate of O the total revenues remain
unchanged (column 6 compared with 15 and 9 compared with 13). However,
once a real discount rate Is applied the value of monies received farther
In the future begins to fall. Thus 1f the decisionmaker believes a quick
decision will be forthcoming the litigation alternative 1s relatively

more attractive than if the decisionmaker expects a litigated outcome to

take a long time.

2.3 Debt/Equity Ratio

The debt/equity ratio makes a difference because the treatment of
debt and equity differ' 1n rate making methodologies. In Williams 1l
FERC ruled *...that a pipeline which has Issued no long-term debt or
which Issues long term debt to Its parent or which IssuesJong term debt
guaranteed bv Its parent to outside Investors should use Its parent's
actual capital structure“3/ (emphasis added). This seems to Imply that
FERC has ruled on the appropriate debt/squ'icy ratio for use by oil
pipelines. However, clearly this can be changed on appeal and equally
clearly the State may still argue for a more favorable (to the State)
outcome. Since TAPS was built with 90% debt financing there 1s

potentially a lot at stake In this argument.
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10 years or 20 years. Table 2 gives an example of the potential Impact

on state revenues of a belay of 3 years versus a delay of 12 years In

reaching a litigated decision (note that all other variables are held

constant to develcpe this table).

Table 2

6"

3 Year Delay 0

J 1985 (000,000)

SAIN TS VS CURRENT PROJECTION SAIN NILLIAHS VS CURRENT PROJECTION  SAIN DOC VS CURRENT PROJECTION

DISCOUNT RATE REFUNOS CASH FIDN  TOTAL REFUNDS CASH FLOW  TOTAL REFUNOS CASH FLOM — TOTAL
0.0 209 1143 1352 2925 -937 198B 3474 835 4309

' 09 1069 1278 2700 50 2112 . 3210 Q1 413

igi " 0 2500 363 213 2970 930 3900

' 209 06 1% 87 18 2099 2752 53 341

2_81 209 816 1055 2150 121 2029 2554 526 3330

N 0 . ol 199 51 o4 2373 75 3129
a0z o ioRpes 1859 45 184 2203 65 2393

12 Year Delay

$ 1985 (000,000)

SAIN TSN VS CURRENT PROJECTION SAIN HILLIANS V'S CURRENT PROVECTION ~ SAIN DOC VS CURRENT PROJECTION
16) @ @)
o 1> w @ (® (
- U(N ¥ e ﬂ(oh t:g REFUNOS CASH FLOU  TOTAL REFUNDS CASH FLOH  TOTAL
DISCOUNT RATE 1143 1357 3018 -1031 1988 5217 -907 4310
0.01 09 1069 8 2333 -693 1640 4033 -570 3463
2.01 209 991 1210 1813 -473 1J4C 3133 *361 27?2
4.31 Ty 916 15 1415 -J26 " 1089 2446 -231 ITiS
6.01 209 246 s 1110 -228 882 1918 -150 ﬂgi
2.01 374 -161 713 1511 -97
10.01 209 782 992

2 -115 577 119 -64 12
12.01 209 724 933 69



The Williams Il decision discussion on rate of return 1s quoted 1n

Its entirety below:

"The Commission has concluded that the equity rate of return
should be determined on a case-speclflc basis with reference to the
risks and corresponding cost of capital associated with the oil
pipeline whose rates are 1n issue.43/ Of course, one factor which
may be Included 1n any risk analysis 1s the competition faced by the

plpellne.49/ Any pipeline may try to prove that 1t 1s entitled to
additional compensation to reflect Increased risk or other non-cost

factors such as Incentives to Investment.50/ This endeavor will
yield a nominal rate of return on equity which will then be
translated Into a real rate by the extraction of Inflation pursuant
to an Index determined 1n the particular case.51/ The Commission
observed again that rate base and rate of return must 'operate
together to produce a Just and reasonable rate,- consequently, the
Cotmilsslon will pay particular attention to the operation of the two

elements together 1n each case.

48/ The Commission expects the cost ofequity capital for oil
pipelines will be determined by the use of either or both of the

market-oriented or comparable earnings standards. Both focus on
Investor expectations and requirements with respect to earnings.

49/ See Farmers at 1508 m.50.

50/ See Id. at 1495 n. 27, 1503 and 1530.

51/ Moreover, on a case-speclflc basis, a pipeline will be permitted
to argue that Its parent company 1sentitled to compensation for
any guarantees of the pipeline's debt. Id. at 1521."

It 1s worth noting that, while TAPS faces no competition, Its Initial

construction was, as Judge Kane observed, surrounded by an aura of risk.

Table 4 shows the Impact of a change from an 8% rate of return on

equity to an 11.5X rate of return on equity.



Table 3 "b

Vv
65% Debt 35% Equity 0 -<
5 1985 (000,000)
SrIN 7,1 73 CURRENT FR2JE27ICN GAIN *ILLIAFI5S «s current FROJECTICN SAIN 00C VS CURRENT r*ROJECUS)

il) >?) i3) ® iSi ©/ @ ) 19]

nt rate REFUNDS WFLLH TLuN TOTAL REFUNDS CAsl TOTAL REFUND; CASH FLC«  TCTii
0.0? 209 Icc! 2434 4i.. -733 jil9 -7c: Jic.
| AT 209 n:t 1245 an 2649 45-0 X446 4102
4.0V 109 1046 1255 2467 -352 2111 j534 -1 3256
6.01 209 962 171 1923 -241 1682 2758 174 2534
a oz 209 a05 1094 1508 -167 1341 2163 -110 2083
10.08 209 315 1024 1188 -117 1071 1704 10 1624
2.0V 209 753 962 940 -53 657 1343 44 1304

35% Debt 65% Equity
* 1985 (000,000)
ofb* isn ,3 C-RRENT rSCJECTICN GAIN NILLIA.N3 VS CURRENT PROJECTION SAIN DOC VS CURRENT fROJECTICN

ilui mi (2 (13) (14) (15) (16) () (131

DISCCINT Knit iNDS CASH FLuU TOTAL KEFUNOS CASH FLOH TOTAL REFUNDS CASH FLOW  TOTAL
0. 0X 209 1225 1434 2357 -1305 1052 4861 -600 4061
-0 209 1150 1245 1522 -850 942 3755 501 3257
209 -6 \EFf 1416 -601 815 2919 317 2602

a.ov 209 902 1un 1105 -416 659 2279 22022077
OVi 209 555 1094 667 -291 576 1787 -120 1657
-0.0: 209 815 1025 683 -206 477 1408 -54 1324
’ 209 753 962 540 -147 393 1114 -S5 1059

Table 3 shows the potential Impact of a change from 65/35 debt/equity

to 35/65 debt equity with all other variables held constant.

3/ Id. Page 11



accelerated depredation such as unit of throughput 1s desirable. The

primary problem with using unit of throughput 1s that some schedule of
deemed through put must be determined and the advantages to the State
will depend upon the nature of this schedule. Table 5 shows the Impact
of a switch from straight line to unit of throughput. The throughput
schedule used Is a combination of the Department of Revenue and

Department of Natural Resources Production estimates as of June 1985.

% b
Table 5 0 &
Straight Line Depredation
5 1985 (000,000)
GAIN TSH VS CURRENT PROJECTION SAIN HILLIAtIS VS CURRENT PROJECTION SAIN DOC VS CURRENT PROJECTION
@) ® 1) ® ) 0) 1) ®
DISCOUNT RATE REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW ~ m
0.0Z 207 1225 1434 2684 -1103 1531 3038 -789 4249
2. 0X 209 1134 1343 2073 -742 1333 3895 -493 3402
4.0X 209 1046 1235 1612 -306 1105 3026 -312 2114
4.0 * 209 902 un 1236 -350 908 2362 -198 204
3.0X TCT" 685 1094 987 -244 743 1853 -127 1726
10.0X 20? SIS 1024 1 -173 604 1459 -32- 3
12.01 209 733 962 613 -123 492 1155 -54 1101
Unit of Throughput Depreciation
S 1985 (000,000)
GAIN TEN VS CURRENT PROJECTION GAIN NULTAHS VS CURRENT PROJECTION SAIN 00C VS CURRENT PROJECTIC
(10) (11 (12 (1) (19 (15) (16) 1n (181
iUNT RATE REFUNDS CASH FLGW TOTAL REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW  TOTAL
0.0z 209 1225 1454 2416 =271 2145 5070 123 5193
2. 0X 209 1156 1345 1863 -179 16S? 3920 126 (o6
4. 0% 209 1046 1235 1431 -120 1351 5045 114 315?
6.0 209 962 1un 1133 -81 1052 2377 96 2475
a.oi .0 685 1094 o] -55 B3 ldo4 81 19(6
10.0X 209 813 1025 700 3 £02 1469 53] 1535

12. 0X 20 753 962 54 21 527 1162 53 i



! @ ©)

OI3CCUNT SATE USDS CASH FLO* ~ TOTAL
oo o s 1

2 0t 00 1136 1345

401 09 1046 1255

oo 209 %2 un

3.02 20? 335 1094
ot X 35 1024
1202 209 753 962

SAIN TSH vs CURRENT PROJECTION

n

) HD @)

DISCOUNT RATE refunds cash flow TOTAL
0.02 209 1225 1434

202 09 1% 1345

4.02 209 1046 1255

4.0 0 442 1n

302 209 855 1094

10.02 209 815 1025
12.02 209 753 962

2.5 Depreciation Method

Table 4

3% Return on Equity

J 1935 (000,000)

SAIN NJLLTASS v3 CURRENT PROJECTION

® 15
REFUNDS CASH FL2N
3915 *472
3026 -450
2351 -440
1856 -102
1440 -210
1134 -147
397 -105

.5:1 Return on Equity

$ 1985 (000,000)

SAIN NILLIAHS VS CURRENT PROJECTION

(13) 1)
REFUNOS CASH FLM
2634 -HOI
2075 -742
1612 -506
1253 -350
937 -244

777 -173

615 -123

B
TOTAL
2943
2314
vl
1354
1250
987
792

(%)
TOTAL
1581
13-3
1106
908
742
604
092

Early on 1n the TAPS litigation the parties agreed,

to use of straight line depredation. However.

i DOC «5 CURRENT PROJECT!!

) 15)
REFUNDS CASH FL2H
5318 -123
4443 -447
3494 -279
2123 -175
2139 -110
1655 -10
1535 -4

6AIN DOC VS CURRENT

(16)
REFUNDS  CASH
5033
3695
3026
2362
1853
1459
1155

by stipulation,

It 1s entirely possible

to reopen this Issue, Thus the State may determine that some form of

)
FLOW
-75?
-493
-312
-195
-127

-82

-34

©
TOTAL
5095
4051
3215
1553
2029
1615
1239

PROJECTION

B
TOTAL

4249
3402
2714
2164
1726
1317
1101



2.7 Debt Refinancing

|
It may seem strange that the State should care whether the TAPS

owners pay off their outstanding debt and convert to all equity. The
reason Is the way Williams Il treats the tax consequences of Interest 1n
the rate making methodology. FERC says that "The usual method 1s to
multiply the company's weighted cost of debt times Its rate base. This
will not wnrk for oil pipelines. This 1s so because under the TOC
methodology adopted In this opinion the rate base Includes an equity

write-up. The Commission holds, therefore, that oil pipelines should use

their actual Interest expense.-"

Thus the shippers and therefore the State receive some of the benefit

of the Interest deduction. Table 7 shows that the potential Impact on

state revenues 1s large.

Table 7
No Refinancing of Debt

* 1985 (000,000)

MIN TSa VI O&MIT 7WJECTICS uiN minus vscmur kwectim hi« Oct Vs cuuvr mbjiciion
lit il 15 1n n i) m lit a
jiscoat msusxno 1M un/us usx tin - 0L Knnts usx non  tern
9.01 20 2 kY A0 -nw isai I 79 *i9
2.01 ‘ot n:t 1S1S 5 o712 mi nr. M 3
131 sot c1o CSS lol2 3 not son JIS ;U
001 nt to: un 151 -l il IM 110 sim
1.91 sot us o+ 7 21 /<) 11 127 uo
19.91 M s ic:< U 171 («( ust 2. 1277
i;.:: St >S) (0% 013 MSI ) 133 -5 101
Full Refinancing of Debt
S 1985 (000,000)
on ux \s cuucit HUEcnca wu minus vs nuim ?%gjEdica uIl ok vs UUCII fIQIECHCK
w0l 1)) u2| u;i 1111 n3i 141 un m i
SISCSoM CMC I(riluS USX fiC* lorn ;tfi*;s USX HU 2Hi ICFvOS USX UC(  ISI*i
0.;: ot css mu 221 1127 191 *111 171 5XT
201 29 i IKS loll 77 1* 219* «137 SMI
lit 29 iu 1231 IM 521 71* 20 em it
5 un o1 o % *31 79%2 env »u

>

Qc<



2.6 Suretyship Premium

This Issue arises from footnote 51 (see 2.4 above) of the Williams
decision as well as the Williams Il treatment of debt financing. In
footnote 51 FERC went out of Its way to point out the availability of
return on guaranteed debt. This seems to make little real sense until
you realize that tne Williams 1l decision allows NO return on debt. Thus
a company that borrows money to finance a regulated pipeline cannot earn
any return on the portion financed with debt. The company Is 1n the
position of simply collecting money to pay Its bond holders. Table 6

shows the Impact of a change from 0 to 2% suretyship premium

Table 6
0 Suretyship Premium

$ 1985 (000,000)

SAIN TSH VS CURRENT PROJECTION SAIN WILLIAAS VS CURRENT PROJECTION  SAIN DOC VS CURRENT PROJECTION

O O 0 @ 6 @ m® O

DISCOUNT KATE REFUNDS CASH FLOW  TOTAL REFUNDS CASH RON  TOTAL REFUNDS CASH RON  TOTAL
0.01 - 200 1472 1681 3049 -1103 1946 5776 789 4987

2.01 00 1372 1581 2357 -2 1615 4465 493 397

4.01 209 1273 1402 1831 506 135 3469 312 317

6.01 200 1179 1333 1430 -350 1080 2703 108 2510

3.01 200 1094 1303 1 - 877 2124 121 1997
10.01 200 1016 1225 B3 -1 710 1673 2 5
12.01 209 746 1155 699  -123 576 1324 54 1m0

2% Suretyship Premium

S 1985 (000,000)

sain ;sn vs CURRENT PROJECTION SAIN WILLIAHS VS CURRENT PROJECTION SAIN 00C VS CURRENT

(10) (11) 1) B3) (14) (15) (16) 1

iiT RATE REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW TCTAL REFUNDS CASH FLOW
0.cCl 20? 1472 1631 2632 -D13 1514 5776 -13?
2.01 209 1372 1531 2035 -753 1282 4465 -493
4.01 207 1273 1452 1551 -514 1067 316? -312

6.01 209 1179 1353 1234 -3 87 28 -198



up Us rights to retroactive adjustments. In some contracts the State

has specifically retained these rights. In some contracts the language

1s unclear or mute on the subject.

The problem with severance taxes exists on twolevels. First there
1s a question 1n some cases of who owes the  taxes. Refunds go to
shippers, severance taxes are levied on producers. To the extent that
shippers and producers differ a problem may, exist.0Of course, when the
shipper and producer are different divisions of the same parent the State
can argue that the shipper must pay for the benefit of the producer. At
the second level the severance tax Issue results from the Alaska statute
of limitation for tax matters (AS 43.05.260). This limitation 1s
arguably offset by Regulation 15 AAC 55.200, which the memo concludes 1s
very probably enforceable. However, the memorandum further concludes
that 1t 1s unlikely the State will prevail 1n an attempt to obtain

severance tax Increases based upon any Interest Increases awarded by FERC

to shippers.

Table 0 shows the difference In State revenues resulting from

complete refunds vs. no refunds. This table assumes that 1f there Is a



2.8 Collectability of Refunds

This Is perhaps the most frustrating of all the Issues surrounding
the settle or litigate question. It 1s frustrating not because It 1s
particularly complex, but because 1t exists as an Issue at all. The
State began the TAPS litigation because we felt the tariffs filed in 1977
were unjustly high. Since 1977 TAPS tariffs have been collected subject
to refunds. IT the collected tariffs are determined to be unjust and
unreasonable and the final tariffs are lower, the refunds will go to
those who paid the tariffs. In a memorandum on the collectability
guestion dated November 7, 1984 the State®"s Outside Council outlines the

State®s position on those refunds as follows:

The State will contend that a tariff refund causes a commensurate
retroactive Increase 1n the wellhead value of Alaskan oil. The State
will argue that: (1) a” to non-royalty oll. 1t 1s entitled to assess
a severance tax on the amount refunded because it represents a
retroactive Increase 1n the value of previously extracted oll; and
(2) as. to royal tv oil. 1t 1s entitled to the entire refund paid to
royalty oll purchasers because the refund reprosents the Increased
value of royalty oil retroactive to the time of purchase.

The November 7 memorandum examines the relevant Issues, statutes,
regulations and royalty o011l contracts and concludes "It should be clear
from this memorandum, however, that the correctness of the State"s claims
to additional severance taxes and royalty oil payments, plus Interest
thereon can face a number of substantial obstacles In many
circumstances."1 This memo 1s Included as Appendix F. The problem with
royalty oil centers around the language of the Individual royalty oil

contracts. In some contracts the State has specifically agreed to give



2.10 Exclusion from Rate Base

This 1s the primary Issue of Phase Il of the TAPS rate case. The
question 1s how much, 1f any, of the cost of construction should be
excluded from the rate base because 1t was Incurred 1mprudent>y. The
state contends that nearly 2 billion dollars falls Into this category.
Table 10 shows the Impact on state revenues of a change from 0 exclusion

to a Jl billion exclusion.

Table 10 QG- &

0 Phase 11 Exclusion

* 1985 (000,000)

GAIN TSM VS CURRENT PROJECTION SF.IN WILLIAMS VS CURRENT PROJECTION SAIN 00C VS CURRENT PROJECTION

® @ (©) O ©) © () ® )

DISCOUNT RATE REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW TOTAL
0.0Z 207 1472 1681 2501 -1217 1284 5251 -929 4322
2.0 209 - 1572 * 1581 1933 -820 1113 . 4059 -387 3470
4.0Z 20? 1273 1482 1502 -560 942 3154 =377 2771
S. OX 209 1179 1588 1172 -3B8 784 2462 -244 2218
8. OX 209 1094 1303 W =21 648 1931 -140 17
10. OX 20? 1014 1225 724 -192 532 1521 -106 1415
12. 0X 209 946 1155 573 -137 436 1203 -70 1133

S 1 Billion Phase 1l Exclusion

$ 1985 (000,000)

6AIN TSM VS CURRENT PROJECTION GAIN WILLIAMS VS CURRENT PROJECTION SAIN 00C VS CURRENT projection
W W @ @ W ® w® @ 1
DISCOUNT RATE REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW TOTAL REFUNDS CASH FLOW total
0.0 207 1472 1681 3700 -967 2733 6417 -618 5799
2.0X 209 1372 1581 2660 -650 2210 4960 =377 4533
4.0X 20? 1273 1482 2222 -442 1780 3854 -231 .
0.0z 20?7 1179 173B 1735 -304 1431 5008 -142 73X6
0.0z 209 1094 1303 1361 -212 1149 2357 -S3 2271
10.01 209 1016 1225 1072 -150 922 1859 -§i 1805

12.0X 20? 946 1155 343 -107 m 1411 1432



2.9 Interest on Refunds

A separate Issue revolves around whether the State has the ability to
collect Interest on any refunds we may obtain. To an extent this
guestion hinges upon when any Increased severance taxes become legally
due. If they are due as of the date of the final decision then at best
Interest only begins accruing as of that date. If, on the other hand,
they are due 1n the year the crude was first produced Interest may begin
accruing as of that year. This, however, once again raises the spector

of statute of limitation arguments.

Table 9 shows “vhe difference In state revenue between full Interest
from the year of production (without regarding to statute of limitations

considerations) and no Interest on monies prior to 1985.
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10 years or 20 years. Table 2 gives an example of the potential Impact
on state revenues of a delay of 3 years versus a delay of 12 years 1n
reaching a litigated decision (note that all other variables are held -

constant to develope this table).

Table 2
A*
3 Year Delay
J 1985 (000,000)

GAIN Tail V5 CURRENT FROJECTION GAIN WILLIAMS VS CURRENT PROJECTION ~ GAIN 00C VS CURRENT PROJECTK

Qi %) ® @ (o) ©] ] © O

DISCONT RATE REFUNDS CAH AH.ONV TOTAL REFUNDS CASH AH.OW TOTAL REFUNDS CAH A.QW TOTAL
0.0X 209 1225 144 2940 *53H 194 3293 icu 43

2.0? 20? 1136 1345 2716 -61? 2097 343 526 A
074 20? 1046 12% 213 =331 2132 2315 816 N
6.0z 20 B2 1un 2329 -226 2103 2609 748 3K/
3.0 20? 333 104 2161 =124 2037 P 667 02
10.z 20? SI5 1024 2008 57 1561 41 54 243
2.0z 27 53 S5 1963 -14 15 2093 529 262
12 Year Delay
$ 1985 (000,000)

SAIN TEH VS CURRENT FROJECTION GAIN WILLIANS VS CURRENT PROJECTION  GAIN DOC VS CURRENT PROJECTION

(10) (1) (12) ) (14) (15) (16) (17 (16)

ISCCLNT RATE REFUNDS CASH FLuil  TOTAL REFUNDS CASH FLCW  TOTAL REFUNDS CASH FLON  TOTAL
}.02 20? 1225 1434 3047 -1)% 1953 457 _29- 1304
-z 20? 1131 1345 2357 737 1620 3300 137 s
4.0’ 207 1046 1255 1631 -501 1330 2717 97 2632
6.01 207 562 un 1430 -346 1034 21729 55 %7

.0k 20? 635 1094 121 -4 cc0 1665 _35 \n

1J.Z 209 915 992 833 -170 713 1311 2

iV 207 753 562 69? 121 573 1037 RVREET Y



of the actual calculations are automatic.- Regulated companies may file

for a new allowed earnlngs (and tariff) and request a return whenever

economic conditions warrant a change. However rate changes have -

historically tended to lag behind actual economic changes. Further the

regulatory process 1s not Immune to the Dressures that are brought to

bear. Shippers or consumers will always oppose rate Increases while the

requlated company will always attempt to minimise rate decreases.

Therefore, the choice of a rate maklng methodoloqy does tend to make a

difference. Further, the choice of methodology affects the yearly cash

flow to the comoanles (and consequently to the State). Under QOC allowed

earnings (and therefore tariffs) are higher 1n the early years than under

TOC and this situation reverses Itself 1n the sixth year when earnlngs

(and tariffs) become lower.

2.2 Time Before Decision

The second variable that affects the settle/lltlgate question 1s the

time lag “efore completion of the rate maklng case. Estimates of time to

completion under the 1iltlgatlon option range from a low of 5 to 6 years

to a hlgh of 14 or more years Under the settlement option revenues (1n

the form of cfjnds and Increased severance taxes and royalties from

lower tariffs ai;d wellheads) beqln to flow to the State In 1986.

Clearly, the longer the State has to wait for the revenue stream to

begin, the less valuable that Income stream becomes. Thus under the

litigation option It maces a difference whether the decision maker

bellevos a final decision (FERC plus all appeals) will come In 3 years.



It 1s worth noting that, while TAPS faces no competltlon Judge Kane

observed that Its Initial construction was surrounded by an aura of risk.

Table 3 shows the Impact of a change from an 8% rate of return on

equity to an 11.5% rate of return on equity.

Table 3
8% Return on Equity

5 1985 (000,000)

SAIK TSIz VS CURRENT PROJECTION GAIN HILLIANS VS CURRENT FROJECTION  GAIN DCC VS CURRENT

(i) @ ©) @ © © 0] ®)

DISCOUNT RATE REFUNDS CASH FUCK  TOTAL REFUNDS CASH FLGK  TOTAL REFUNDS CASH FLOW
0.0: 209 1225 1434 3063 1000 2953 4539 400

vk 209 1136 1345 3450 672 2118 3951 3n

.. V¥ 200 1046 1% )2 452 2560 3449 334

t.0t 209 %2 171 163 -307 2329 3019 205

5.01 ic? S5 1094 813 -0 2103 2643 256

10.02 209 £15 1024 2034 145 1889 2329 222
i-.0 209 753 962 1793 100 1693 2053 191

11.53 Return on Equity
$ 1985 (000,000)

GAIN TSM VS CURRENT FROJECTION GAIN RILL IAMS VS CURRENT PROJECTION  GAIN DCC VS CURRENT

(10) (1) (12) 413) (1) (15) (16) (17

CJU PACE REFUNDS CASH FLCW ~ TOTAL REFUNDS CASH FLOW  TOTAL REFUNDS CASH FLCH
0.0z 209 1225 1434 239 1097 3570 22
0 200 1126 1345 V& 1ar 10 3108 248
4..1 20? 1046 1235 19/0 -744 1226 2713 237
N 962 un 1724 -537 1187 2374 216

s.tZ 2 885 1094 1513 -304 1119 2083 193
l.-.0Z 207 515 992 1231 -292 10%9 1832 170

2.l i0? 753 962 1173 -220 953 1615 149

PROJECTION

#
TOTAL
4939
4323
3733
3314
2904
2551
2244

PROJECTION

(18)
TOTAL
3812
3356
2950
2590
2276
.



Note that at a real discount rate of 0 the total revenues remain
unchanged (column 6 compared with 15 and 9 compared with 18). However,

once a real discount rate 1s applied the value of monies received farther

In the future beqglns to fall. Thus 1f the decisionmaker Del leves a quick
decision will be forthcoming the litigation alternative Is relatively
more attractive than 1f the decisionmaker expects a litigated outcome to

take a long time.

2.3 Return on Equity

The Williams Il decision discussion on rate of return 1s quoted In

Its entirety below:

"The Commission has concluded that the equity rate of return
should be determined on a case-spedflc basis with reference to the
risks and corresponding cost of capital associated with the oll
pipeline whose rates are In Issue.4®/ OFf course, one factor which
may be Included In any risk analysis 1s the competition faced by the
pipeline.Any pipeline may try to prove that 1t 1s entitled to
additional compensation to reflect Increased risk or other non-cost
factors such as Incentives to Investment.50/ This endeavor will
yield a nominal rate of return on equity which will then be
translated Into a real rate by the extraction of Inflation pursuant
to an Index determined 1n the particular case.5!'/ The Commission
observed agaln that rate base and rate of return must "operate
together to produce a Just and reasonable rate,™ consequently, the
Commission will pay particular attention to the operation of the two

elements together 1n each case.

48/ The Commission expects the cost of equity capital for oil
pipelines will be determined by the use of either or both of the

market-oriented or comparable earnlngs standards. Both focus on
Investor expectations and requirements with respect to earnings.

49/ See Farmers at 1508 m.50.
50/ See 1d. at 1495 n. 27. 1503 and 1530.
51/ Moreover, on a case-spedflc basis, a pipeline will be permitted

to arque that its parent company Is entitled to compensation for
any guarantees of the pipeline®s debt. Id. at 1521."



2.5 Debt/Equity Ratio

The debt/equity ratio makes a difference because the treatment of
debt and equity differs In rate making methodologies. In Williams 11
FERC ruled “...that a pipeline which has Issued no long-term debt or
which Issues long term debt to Its parent or which Issues long term debt
guaranteed by Its parent to outside Investors should use Its parent"s
actual capital structure—3/ (emphasis added). This seems to Imply that
FERC has ruled on the appropriate debt/equity ratio for use by oll
pipelines. However, clearly this can be changed on appeal and equally
clearly the State may still argue for a more favorable (to the State)
outcome. Since TAPS was built with 90% debt financing there 1s

potentially a lot at stake 1n this argument.



