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Koester: We've not been directed to file a law suit. The federal

plan as its currently drafted appears to be consistent with 

ANILCA. We've debated or looked at challenging ANILCA

itself. Now the question is as I understand it, is whether 

we should challenge on narrow grounds the plan as it applies 

to game management because as a practical matter it leads to 

results that don't accomplish what we all believe is the

ultimate goal and that is ensuring that those Alaska

residents most relying on these resources have access to 

them. In ANILCA Congress appeared to make a judgement that 

it was not through exercise of Congress' constitutional 

authority under the United States' Constitution, attempting 

to satisfy all the subsistence needs of all Alaskans who 

rely on those resources. But what Congress was doing was 

directing the federal land managers in managing federal 

lands, to do what they could to satisfy the subsistence

needs of Alaskans. So the federal land managers power is 

limited to federal lands. It wasn't trying to solve the 

whole problem. What Congress was expecting and anticipating 

was that the state (I think what everyone was anticipating) 

was that the state would enact laws of general applicability 

which would apply statewide that would in fact do what

everyone wants to do. And that is to ensure that those

Alaskans most reliant on fish and wildlife resources have 

access to those resources. Congress established a certain 

way of doing it on federal land to the extent the federal 

land managers were able to accomplish that end on federal 

end. Congress also said if Alaska enacts an law that does 

it the same way, then we'll call off the federal land

managers. The Alaska Supreme Court has now said that the 

Alaska constitution does not allow the state to do it in the 

same way that Congress told the federal land managers to do 

it. Now the way that the federal land managers will do it, 

as Norm explained, is not going to solve the whole problem. 

But that doesn't make it arbitrary. Its going to solve a 

part of the problem. Its going to solve the part of the
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Taylor;

Koester:

Navarre:

problem that federal land managers have the legal authority 

to solve. They can only manage the federal lands, sc they 

can only manage the resources on the federal lands. They'll 

manage those resources under ANILCA to give rural residents 

a preference. I think Norm was explaining is that while 

that may not be legally deficient as a practical matter when 

you look at what the goal was - and what everyone's goal is 

- it doesn't make sense. Because it doesn't hit the whole 

target. It only hits a part of the target. But that'*- all 

Congress told the federal managers to do. Hit part of the 

target. And if the state can hit the whole target, then 

federal managers don't even shoot. Now the Alaska Supreme 

Court has said State, you can't hit the whole target. So 

the federal land managers are going to have to take their 

shot at part of the target. But as a practical matter its 

not going to accomplish what we all want to. I think that's 

why, I think Norm's comment ’ s its ludicrous. Because the 

situation that we're in is the federal managers can't 

accomplish the goal, the state can't accomplish the goal and 

we have to try and figure out a way to do that. And right 

now we're on both sides of the issue legally precluded from 

hitting the entire target.

The answer is you're not going to bring a suit.

I take my direction from the. Governor's office from the 

administration. I have not been asked to draft or file a 

law suit. Until the regulations are final there is no case 

or controversy. So that would be a first predicate, would 

be the final adoption of the regulations. That has to 

happen. So right now we don't have a case or controversy.

This is Rep. Navarre. I would expect that the question on 

whether or not the legislative recommendation is that we 

f^le a lawsuit, pass a constitutional or whatever, will come 

tomorrow afternoon when we discuss some options, possible
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options on it, and I'm sure that Mr. Koester and Mr. Cohen 

will be here tomorrow.

Hudson:

Cohen:

Thank you. Hudson for the record. If we change the 

constitution, we are committing to abide by the provisions 

of ANILCA as determined by those federal land managers who 

have just now told us what they think those ought to be. 

And we think that they're not complete, they are ludicrous, 

and aren't we, if we change the constitution and then 

essentially abiding by the what they believe, at any rate, 

are the requirements of ANILCA as determined or at least 

indicated by all of these regulations they are putting out, 

aren't we really essentially sort of consenting to going 

along with those same ludicrous regulations under the guise 

of somehow being still managing things. Aren't we really 

letting them determine what the management is? And haven't 

we already seen what their determination of the management 

is? And don't we oelieve that that's ludicrous? You just 

told me that.

Yes, I may not have been clear Rep. Hudson. The thing that 

makes this not work is the fact there are federal lands in 

Alaska, state lands, and private lands. That's what doesn't 

make it work. It can work, some people argue how well, some 

people say it works fine, some will say it doesn't work so 

fine. But you don't get into the situation if you don't 

have to worry about arbitrary ownership boundaries. That's 

the thing that makes it net work. The fact that a federal 

priority does not provide native residents the ability to 

hunt on native corporation land doesn't make sense. But if 

there is a state program which covers the field, then you 

don't have to worry about that kind of boundary. The rules 

in themselves make sense in terms of what it is they're 

trying to accomplish. It is the land ownership pattern in 

the state that doesn't make, doesn't lend itself to having

-6 4 -
I



those rules make sense when different rules apply on federal 

land as apply on native corporation and state land.

If I may also respond. This is Tom Koester again. It 

really is the different rules that currently apply to 

different lands that causes the problem. A constitutional 

amendment would enable the state, enable this body to pass 

one single law that would apply to all lands and make the 

rules uniform. And that would eliminate any question of 

hitting the whole target. And the ludicrous nature of the 

current plan where two different rules apply depending on an 

arbitrary line on the ground, whereas if the constitution 

was amended first to enable the legislature, not compel it, 

but enable it if it felt it was an appropriate policy choice 

to establish a single set of rules for nil lands in the 

state, then you would eliminate the problem that what 

currently will be the alternative consequence is ludicrous 

as a practical result. But it would eliminate that 

arbitrariness of applying different sets of rules on 

different sides of a single line. Because the same rules 

would apply statewide and allow single uniform management 

system to make determinations with respect to a given 

harvestable surplus of a given population. Its not possible 

not.

Providing those same regulators approved or agreed upon our 

common plan. They would still would have, I assume at any 

rate, the right to tell us whether or not our single plan is 

now in their opinion, in compliance with their mandates. Is 

that correct?

The rules, the overall rules of the game, are what the 

federal government certifies, not the individual regulations 

on hunting seasons and bag limits and fish seasons and bag 

limits and that stuff. Those rules, as we have done for the 

last 12 years, are made by the boards, and they are not



Taylor:

reviewed individually by the federal regulators. The only 

thing that's reviewed is the fact, the definition of 

subsistence, the priority for rural residents, and the fact 

that the state has Fish & Game advisory committees and a 

regional council that meets the ANILCA mandate. Those are 

the only three things that the federal government would be 

reviewing in terms of the state program, r.ot whether a 

particular hunting season here makes sense, or a particular 

fishing season there makes sense or whatever. Those are 

obviously eventually reviewed by a court, but they are not 

what the federal regulators would have to do. The federal 

regulators would have basically nothing to do.

That answer begs the question. The question that was asKed 

is if we amend our constitution and we then proceed to pass 

laws in our feeble attempt to foresee what the federal 

government meant by these words "subsistence" and "rural" 

and "other preferences" are we not still subject to the 

review of the federal government as to whether or not we as 

a state are in compliance with their intent? And I think we 

are. And I think to answer in any other way is ludicrous. 

The only person that's going to make a decision is not my 

state supreme court, its not my board of fish and game, its 

not my regional boards of fish and game in their advisory 

opinions. Its the same thing that happened in March on the 

Kilbuck Caribou herd. Judge Holland-will decide whether or 

not the laws we have passed, after we've amended our 

constitution for crying out loud, the laws that we have 

passed whether or not they comply with ANILCA. And if he 

finds they fail to comply with ANILCA, 4 days later you'll 

kill off half the Kilbuck Caribou herd whether my fish and 

game wants it done, my constitution wants it done, or 

anybody wants it done. That's the answer Mr. Cohen, and I 

think to suggest to this legislature that by amend'-7 our 

constitution and coming into to compliance with fede.al law 

ond only having one omnipotent law, you forget to tell them
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Koester:

the omnipotent being that will determine the law and enforce 

the law is the federal government - not the State of Alaska.

Mr, Chairman if I may respond just briefly. Again we're 

talking about the tiers here. There are different tiers of 

decision making and different tiers of lawsuits that have 

been filed. The legislature can deal with the first two. 

What does the Alaska constitution permit? What statutes of 

general applicability are consistent with ANILCA? Those are 

the two that trigger federal takeover by federal 

administrative agencies: The Department of Interior, the

U.S. Forest Service, U.S. Fish & Wildlife Service, Parks 

Service, Bureau of Land Management. Those are the decisions 

that are going to trigger that takeover of management. Then 

you're going to have subsequent administrative decisions. 

You're going to have decisions relating to people, what's 

rural and what's not rural? What's traditional and 

customary? What's not traditional and customary? Those are 

going to be subject to challenge either in the state court 

or in a federal court - one or the other. You're going to 

have decisions relating to specific management decisions. 

Was this a legitimate management exercise or was it not? 

Now to say the Ki 1 buck herd case means that a

constitutional amendment is meaningless mixes up those 

tiers. You're talking about the fourth tier in terms of 

lawsuits. You're also talking about a preliminary

injunction motion, not a final judgement. You're talking

about a balancing of equities by the court, where the court 

said on the one hand the Board of Game found a nutritional 

emergency in this community. It also found that there was a 

harvestable surplus of 100 animals to keep the herd at the 

same size. Sc the decision whether you don't harvest them 

and allow them to grow or not. But you can harvest a 100 

and keep it at the same size. So nutritional emergency, 

harvestable surplus without jeopardizing sustained yield, 

and the board says, "no harvest." That was the record
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before the court. The court said, if there's a nutritional 

emergency, the administrative agency found one. It also 

found that there was a harvestable surplus to preserve the 

herd at the same size, of a 100. Preliminary injunction 

motion to satisfy the nutritional emergency - I'm going to 

allow a harvest to 50 and we'll leave 50 back into the herd 

for continued growth. Then after we take care of this 

emergency then we'll decide whether the Board's decision was 

a proper one or not. But in the meantime I'm going to take 

care of the emergency because that's my job as a job. 

That's what the Ki 1 buck case was about. And to say that 

somehow that's simply a judge overriding an administrative 

determination really doesn't hit the mark because you're not 

being very candid about what was actually before the court. 

What the court basically said is, "I think its okay". If 

there had been a management plan that said this is what 

we're going to do for this herd, and there was no management 

plan. In the absence of a record indicating why that 

decision was made, I had no alternative but to find it 

arbitrary and capricious. At least at the preliminary 

injunction stage. Now maybe there'll be more, you know, 

more developed records. But a lot of the people are looking 

at Kwiethluk case and saying that proves that nothing that 

we do is going to make any different at all. And that's 

wrong. That's not what the Kwiethluk case said and its not 

what it calls for.

I think the only thing Rep. Hudson was referring to, the 

only think I'm referring to is not whether or not that 

negates our ability to do anything. All I said was the 

federal district court will continue to be the bottom line 

for any aggrieved party or group of people who wish to 

challenge our subsistence regulations, and they will do so 

in the federal courts and the federal judiciary will decide 

the issue - not the State of Alaska's judiciary or the 

people of the State of Alaska. And when you say the word,



using the generic term "the court" says we will decide, yes 

I think Judge Holland will hold further hearings on it and 

Judge Holland will make a decision based on the federal law. 

And I submit to you that whether we had amended our 

constitution, whether or not McDowell case had not happened, 

he would still be the final arbitrator. And if you don't 

believe Tom that we're going to see 50 bolt decisions like 

that across the State of Alaska on fish and game management 

over the next 5 years, just because of ANILCA and our 

failure to challenge it in the federal courts, then I submit 

you're incorrect., because I believe that the native village 

group who just talked to us, has told, us, either give us 

exactly what we want in the state constitution, yield to the 

federal government on all parts of it, and make certain that 

we get all the fish we want, and disregard those commercial 

fishermen. You either do that or we are going to federal 

court and we are going to try to get federal management cf 

fish in those streams so that v/e will then have the feds 

assuring us that we will always have subsistence. And I 

think this empty platter argument will be very persuasive in 

front of a federal court. And to suggest to this 

legislature that by amending our constitution or changing 

their laws that they are somehow going to change that 

pattern that has now developed and I think is fast

developing, I think that is not a fair statement. I think

that's an illusion at this point.

This is Rep. McLean, I would disagree with you Rep. Taylor 

because I see just by the regulations that they .Vave found 

that the federal agencies can go even further beyond. When 

you're talking about the access to lands I just see that 

they have a long arm and that they can go into the water and 

the wood harvest policies. Because there's going to be 

other agencies that are going to be working with the boards,

and they will be in the board, as I have read through the

federal interim regulations. But they are going to go into



Cohen:

Koester:

everything. I see that. I can see where they're heading 

off. And its kind of scary to 'look at the management scheme 

and read the report that they have established because they 

already have policies and regulations which they have 

adopted with subsistence. Wood harvest policies, and they 

have treated water as a subsistence resource in the BLM's 

central Yukon Resource Management plan. These are already 

there and we're going to have to deal with them because 

we're going to be talking to access to land. And the other 

question that I wanted to ask Norm is that if the regional 

corporations decided to go with the federal management, and 

they would have to, could they close out their lands to the 

public along with the federal government?

Rep. McLean, native corporations like any other private land 

owner have the ability to close their lands to who they 

please. So, obviously that is a possibility. I don't know 

if corporations are planning to do that or not, but that's 

sort of their choice as private land owners. I don’t know 

of a way though that they could bring their lands within the 

terms of public lands for purposes of ANILCA. Whether the 

federal land bank gives native corporations the ability to 

do that or not, I just don't know. But unless that's an 

avenue, I don't see where the native corporations' lands 

will be dealt with differently than other state lands.

This is Tom Koester, if I may respond to Rep. Taylor. The 

Alaska Statehood Commission concluded that statehood was 

preferable to the alternatives. One of the pieces of the 

deal of statehood is agreeing to be bound by the supremacy 

clause in the U.S. States Constitution. In my judgement, as 

a legal matter, its likely that ANILCA is a constitutional 

exercise of Congress' power. In interpreting ANILCA, 

because its a federal statute, it will be the federal 

courts. So I think most likely the legal outcome is that 

the federal courts are in fact going to be making judgments
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with respect to fish and wildlife use on federal land, and 

whether state laws adequately hit the target under the 

federal law. Now Judge Holland did make clear, however, in 

his preliminary injunction - now remember this is not a 

final judgment - preliminary injunction - he made clear that 

even in ruling on the preliminary injunction, had there been 

a management for the Kilbuck herd that he would have 

sustained the decision by the Board of Game. In his view 

there wasn't a management plan. That given the facts before 

him, a nutritional emergency, a harvestable surplus, and a 

board decision to allow no harvest, he authorized a harvest 

of half of the surplus, not the herd. So that half of the

surplus would be rolled back into the herd to continue the

growth. He did make clear that had there been a management 

plan, he would have deferred so long as the board's decision 

was consistent with that plan. So while it may well be true 

that aggrieved parties are going to be challenging any 

decision, that's no different than business as usual. We 

get aggrieved parties challenging decisions by the Board of 

Fish, by the Board of Game, constantly. Then you may be 

different depending whether its federal land and whether its 

under ANILCA or not. Those are other kinds of issues. So 

federal court versus state court is something that we are 

going to have to deal with. Certainly with federal 

management of certain parts of the resources on federal 

land, aggrieved people are going to be challenging in

federal court trying to get the Secretary of Interior to

modify or change the rules - harvests, bag limits, seasons 

and so on. I mean they're still going to be going into 

court. The difficulty is the state is not going to be a 

part of those lawsuits. So we're not even going to have an 

opportunity to fully litigate them. We can participate as 

an amicus, but we're not going to be a real party of 

interest. We will won't even be able to litigate those 

judgment calls. At least this way, we're the party. And 

if we make the proper record, federal judges have indicated
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they would be willing to defer to our board, our board's 

judgments. But without a constitutional amendment, we can't 

do that.

Also the constitutional amendments that have been proposed 

aren't mandatory. They are permissive. They allow the 

legislature to adopt what maybe in compliance, or try to 

craft something that would be in compliance with federal 

law. It doesn't say specifically what we have to try to do. 

And as Mr.Koester mentioned, regardless of what we do, the 

courts are going to be involved either with what the state 

crafts within Alaska in order to pass a constitutional 

amendment to try to resolve the issue within Alaska, or what 

the federal crafts is going to be up also.

All I was trying to clarify was I think Rep. McLean may have 

misunderstood my comments earlier. I was only reiterating 

what the attorney on behalf of the village president's 

council had indicated, and I think the words he gave us were 

clear. I think Rep. Hoffman basically said the same thing. 

And that i3 unless they had some guarantee written within 

the constitution, they have little faith in us as a 

legislature or future legislators in abiding by the 

commitment to subsistence. I don't share that fear, but I 

can understand it. My comment only was that the federal 

government is exercising some rather.far-reaching controls, 

which Rep. McLean also mentioned. That there is an ever 

expanding world that the federal government seems to be 

taking in Alaskan land management and water management now 

apparently and in other things. And that's the reason I was 

asking Mr. Koester and Mr. Cohen their opinion based on Mr, 

Hudson's question, and that was and I think you've now 

concluded that in essence we're probably in agreement on 

that. That as long as ANILCA remains unchallenged and 

remains a valid constitutional exercised by the U.S. 

Congress that final bottom line resort will be to the



federal courts wherever it can be made applicable. If he is 

successful in his efforts. It will be applicable on all 

fish. If it certainly is today going to be as of July 1 

applicable on all game. It is obviously going to be 

applicable maybe for additional purposes beyond that 

depending on how the federal courts interpret the social 

economics of "subsistence" and the words rural and so on. 

In essence I think we're all in agreement here then. But we 

may try to manage it ourselves and to the extent any one in 

this state is disgruntled by our efforts, they have resort 

to the federal courts for a final decision and that is the 

decision that we will have to abide by. Ki 1 buck caribou 

herd may be a temporary injunction. Are the animals dead or 

alive today?

Cohen: I guess I still see, I mean there's somewhat apples and

oranges here. Yes, it is likely that federal courts, not 

likely maybe, but there is a good, you know, there is a 

possibility that the federal courts will expand the federal 

authority. The state regaining management, retaining 

management after November for subsistence of fish and 

wildlife use statewide through the constitutional amendment 

will preclude that kind of federal agency regulatory 

authority that you are concerned about. Yes there is of 

course, there will be a appeal of last resort to federal 

courts. That is a right that is guaranteed under ANILCA and 

people will use that if they feel they are aggrieved.

Koester: One of the big questions I guess, from what decisions do you

want the people appealing from? Should it be decisions from 

a state board or a federal board? Federal court has 

indicated it will defer to the board decision, the 

administrative decision. That's a typical exercise of 

judicial restraint of deferring to agencies with expertise. 

But if the federal government is making the decisions, the 

federal administrative agencies are making the decisions,
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Navarre:

Koester:

Navarre:

Wallis:

then its going to be aggrieved Alaskans challenging those 

federal administrative decisions. If the state boards are 

making decisions, its going to be aggrieved Alaskans 

challenging a state board decision. From a policy 

standpoint, my view is that its better that the federal 

courts give deference to a state board, which is responsible 

and accountable to Alaskans then giving deference to a 

federal board that's accountable and responsive to the needs 

of those in the Lower 48. That's really the choice that 

you're looking at.

Isn't there a third choice? Either way absent a challenge 

to ANILCA, the federal administrators or the tate 

administrators are going to have to comply with ANILCA. So 

what you have just articulated is takes place under federal 

or state unless a successful challenge to ANILCA is brought. 

Is that?

Or ANILCA is repealed.

I'm going to break for lunch now. I want to mention that 

Rep. Grussendorf, Rep. Larson, and Rep. Mike Miller also

joined us here during the work session this morning. So

are there ary other comments or questions before we break 

for lunch.

Mr. Chairman, this is Rep. Wallis in Juneau. I'd just like 

to clarify for the record my sound disagreement even though 

with Rep. Taylor's remark regarding subsistence and

commercial take. Even though he clarified it, he didn't 

clarify to my understanding that, he clearly said that 

subsistence were trying to take from commercial fishermen 

and that is not the case. They are just trying, I mean, 

with taking 4% of the harvest is not taking away from

commercial people. And also to take into consideration the 

fact that subsistence people, some o* the subsistence people



are also commercial fishermen. So I just wanted to make 

clear for the record m.v disagreement with Rep. Taylor's 

remarks in that area which he did not go into, with all . 

respect Rep. Taylor.

Rep. Wallis, I appreciate that. »%ose were not my comments 

Rep. Wallis. 1 was only trying to characterize and repeat 

the comments that have been specifically made by the 

attorney on behalf of the Village President's Council and by 

Rep. Hoffman, both of whom indicated that they were 

dissatisfied with state management of fisheries. And 

forgive me if I'm misstating this, but were dissatisfied 

with state management of fisheries in that they felt there 

had been too much emphasis placed on assuring commercial 

fishermen their catch of salmon, and not enough emphasis 

placed upon the people who needed it the most, which were

the subsistence users. And those were their words, Rep.

Wallis, not mine. I was only repeating the fact that it 

appeared as though from their statements, that a legal suit 

would be brought to ask the federal government to enforce 

fisheries laws in our navigable waters of this state if in 

fact the state did not through an amendment of the

constitution or other device assure them that subsistence 

would given priorities on that salmon resource management. 

If I've misstated that I'd sure allow someone to correct me 

and appreciate if they did. That isn't anything I'm trying 

to peddle, this is what I heard here and I'm repeating it 

only.

Okay, Rep. Taylor. ACVP will be part of the presentation 

this afternoon, so we'll allow them to address that

specifically at that time. With that I'm going to recess 

the meeting until 1:15. I'm going to try and get started at 

1:15.



TAPE 3 ,  Side A

Navarre:

Ed Grasser:

 by some of the interested parties from around the

state, and I'd like to ask them, if they would, to join us 

up here at the front table. There's a note back there,..I'd 

just 1iki to ask if we could just shift it down, have people 

sign and send it down...we have a sign-up 

sheet.. .participants. Unless any of you have any strong 

objections, what I would like to do is allow each of you to 

give a statement, an overview ic you'd like. Take as long 

as you like, 10 or 15 minutes would be preferable, but if it 

takes longer, fino and then after we've gone through all of 

you we'll begin asking questions of the different groups. 

If anyone feels...any legislators feel that there is a 

question that needs to be addressed at a specific time, feel 

free, because the purpose of this is simply to try to gain 

as much knowledge as we can, so I'd like to begin with the

Alaska Outdoor Council ______  Cherie, and please state your

name before you speak, everytime before you speak because 

we're going to have this transcribed and we want to make 

sure we attribute it to the proper person.

Thank you Mr. Chairman. My name for the record is Ed 

Grasser and I'm here representing the Alaska Outdoor Council 

along with Cherie Jacobus who is on our counsel. Briefly, 

we went through this last session after the McDowell Case 

and tried to work towards a solution with the subsistence 

question and offered several suggestions tc the administra­

tion early on, none of which were apparently acceptable or 

were worked upon. It is our position, still, that subsis­

tence ought to be addressed in its statute form. We're 

really concerned, though, that a reasonable long-term 

solution statute may or may not be able to be reached in a 

special session at this juncture. We are totally opposed to 

a constitutional amendment that grants special privileges to 

one oroup of Alaskans over another. We think the people
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protection clause and those other portions of the constitu­

tion for common use and access to the resources ought to be 

upheld by the state. We also believe it's a fallacy on the 

part of the administration to purport that we are prevent­

ing, or adverting, a federal take-over by changing our 

constitution when in fact we're changing our constitution to 

comply with the federal law. It seems to us that that's in 

fact engraining federal directives into our constitution and 

we have a real problem with that. We're certainly willing 

to work with all groups in trying to come to a long term 

solution and, as I say, we believe that that long term 

solution probably has to come in statute form and I'm not 

sure if the ANILCA can be changed rr not, but we feel 

strongly that ANILCA needs to be changed to address whatever 

the State of Alaska comes up with for a solution. We 

recognize that there are other groups that feel differently 

on that, but that's basically, I guess, part of what the 

legislature has to decide which way they want tc go. If the 

legislature feels that the constitution is the place to 

protect subsistence, then that's what they'll do. I guess 

I'd like to revert back to the federal management concept 

one more time on that, and that's if the legislature is 

going to vote to change the constitution to protect subsis­

tence, that's one thing, but if they're voting to avert 

federal management by changing the constitution, it's not 

doing it. You're engraining constitutionally federal 

management. You're taking the federal guidelines, basically 

in ANILCA or requirement center in ANILCA, and putting them 

into our constitution. And to us, that constitutes federal 

management. You're just allowing the state to do what the 

fed's are telling us to do. Thank you.

Cherie Jacobus: I'm Cherie Jacobus, I'm an attorney working with the Alaska

Outdoor Counsel and _____________ that we have passed.



Navarre:

Cherie Jacobus:

Sam Cotten:

Cherie Jacobus: 

Sam Cotten:

Cherie Jacobus:

....W'; can't hear, can you ask the person to come closer to 

the mike.

O.K., my name is Cherie Jacobus. I'm an attorney represent­

ing the Alaska Outdoor Counsel and a number of other people 

who are interested in this issue. And I should also point 

out that I am the attorney that handled the McDowell case 

before the Alaska Supreme Court when my client won that law 

suit in which the Alaska Supreme court said that the 1986 

law violated several provision of the State Constitution and 

at least owe justice thought it violated equal protection 

guarantees of the constitution. We are presently preparing 

a law suit which will be filed no later than Friday against 

the Federal Government, calling into question the

constitutionality of the ANILCA, title 8. We've, just as an 

aside, would urge the legislature, since apparently the

governor's office is not interest in pursuing litigation 

against the federal government, we urge the legislature to 

consider joining us in that law suit instead of forcing 

private citizens and private groups to carry the burden of 

protecting the Alaska's sovereignty in this area. I'd like 

to point out, I think all of you are legislators...yes?

I always hate to admit that I'm not a lawyer, but....it's

not that I'm not proud of not being a lawyer, but......

I think I'd be proud of not being a lawyer...personally.

You suggested that the governor had put aside the idea of 

suing and perhaps the legislature ought to consider that. I 

guess I was under the impression that until something 

happened, we couldn't sue. Is that true? Doesn't somebody 

have to do something before we can sue to get them to stop 

doing it?

Well, I think there's a number of things you ought to
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consider. First, just by the very passage of the act they 

passed, an act which we believed to be unconsitutional. You 

don't have to wait any further than the fact they passed the 

act to challenge the act itself. In addition, they HAVE 

done something. They have passed interim regulations in 

which they are going to start regulating subsistence uses on 

federal lands. That, in and of itself is an action. So I 

don't think that that's any real problem. I'd like to point 

out a couple things, because everyone talks about federal 

control and that we're going to have federal takeover. I 

would suggest to you a number of things. Number one, when 

ANILCA was passed initially, we had federal control, and if 

you look at the provisions of ANILCA, there has been no real 

fish and game management within the state since ANILCA was 

passed. You have the illusion. Even with what has gone on 

for the past 10 years, you have the illusion of fish and 

game management in this state. And I'd like to point out a 

couple of reason for that. I sent a letter to all of the 

legislators, I don't know whether it reached all of you 

since we used the addresses which were given to us by the 

LIO office and I know, some of you at least, did not receive 

them, but in that letter it points out the very real fact 

that fish and game management has really been under federal 

district court jurisdiction since ANILCA was passed. And in 

recent cases, you can really see the impact of that federal 

fish and game management. And- I just want to give you one 

example in which I did talk about in my letter, and that's 

the Kweithluk case. It is a very good example of what ca;i 

happen and what will continue to happen in this state so 

long as we attempt to comply with a very flawed law namely, 

ANILCA. Briefly, in Kwiethluk what happened is that you had 

a village which depended on two caribou herds. One of those 

is called the Kilbuk Caribou herd. Back in 1985, the Fish 

and Game Department determined that the Kilbuk caribou herd 

had so few animals that it was in danger of not surviving. 

So they put a ban on continued hunting of the Kilbuk caribou



herd. There was another caribou herd in the same area. I 

believe it's pronounced Mul-chat-na caribou herd which had 

previously been identified by the Kwiethluk people as a 

subsistence caribou herd. A customary and traditionally 

subsistence caribou herd. This year the Fish and Game 

Department with the support of the Fish and Wildlife Depart­

ment biologists, and also support of the other village 

councils, of which Kwiethluk is a member, decided to contin­

ue the ban on hunting, including subsistence hunting on the 

Kilbuk. And the reason for that is that they believed that 

it was necessary to continue that ban in order to make the 

herd a stronger herd. A biological reason, if you will. 

The Kwiethluk people decided they wanted to hunt that herd, 

even though there was another herd that was available to 

them. And they went to court and in a four or five day 

period the Federal District Court judge gave them 50 permits

to _________against hunting, over the objection of the

biologist who believed that that was not good for the herd. 

Now whether you agree with that decision or not, it points 

out a real problem that ANILCA has created for t!ie State of 

Alaska Fish and Game Management. And what that message is, 

is that Fish and Game Management is really not within the 

hands of the State at all, and even if you pass a state 

constitutional amendment, all you will be doing in 

constitutionalizing a flawed law. You will be

constitutionalizing the right of the Federal District Court 

to continue to interfere with Fish and Game Management

decisions that are for the good for the ___________ . And

that's important that we think of the resource here, not 

just in terms of who gets to hunt, but the resource itself. 

Now, if you start applying that to fish decisions, we can 

really see a very real impact on the state. So my point is, 

that we have an illusion of state control, whether you pass 

a state constitutional amendment or not. Now, that brings 

me to my next point in a letter that I hand delivered to 

both Representative Navarre and Representative Sam Cotten 

and I have sent to all of the
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other legislators. After reviewing the most recent interim 

rule that the federal government's proposing, if you look at 

those, the federal government is only proposing taking

control over subsistence hunting on federal lands. They 

have not even attempted to extend jurisdiction over public 

lards, including public waters, of state public lands or

private lands or state waters. It's very important. As a

matter of fact, in the last hearing they had, the Fish and 

Wildlife representative indicated that they did not believe 

that they had the authority to extend jurisdiction over 

state waters, and indeed, I believe they are correct for 

several reasons. First, as you know, we recently had the

United States Supreme court rule that we own the beds under 

the navigable waters, that we got that under the statehood 

act, and they confirmed the statehood act in that decision, 

and that means that the waters are ours. They belong to the 

State of Alaska. Second, and I think this is very impor­

tant, is that the Department of Interior recognizes what I 

think most lawyers will recognize, is that unless the 

federal government explicitly extends control over any state 

lands, then the Department of Interior cannot take control 

over state lands. And there has been no such explicit grant 

of authority to the Department of the Interior. The Depart­

ment of the Interior can only do what the congress has 

allowed them to do. And it has not given them jurisdiction 

over state waters, or state lands, or private lands. And if 

you don't think that's true, all you have to do is look at 

the definition of public lands in ANILCA. The definition is 

federal lands. No question about that. So the real ques­

tion then becomes, if this body determines that it is going 

to pass a state constitutional amendment, or for that matter 

a state law in an attempt to conform with the requirements 

of ANILCA, what happens? You end up constitutionalizing all 

of the requirements that are in ANILCA. Which means, for 

example, that even on state waters you would arguably be 

allowing subsistence users to go into federal court and



interfere with management decisions that are being made by 

the Department of Fish and Game. It is the worst thing you 

could do, especially for the fisheries, which I think should 

be a primary concern for all of us. The Fisheries are 

important for the economy of our state, they are important 

to the people of this state, and therefore, I think it's 

important for you to avoid any attempt to comply with the 

requirements of ANILCA. In summary, I would like to suggest 

a couple of approaches. The first one is, as I said at the 

outset, the legislature ought to be considering joining in 

the lawsuit that we have filed. Why? Because there are 

important sovereignty issues that are at stake. Second, I 

think that the most you should do is repeal the 1986 law so 

that we stop the problems that we're having in the Superior 

Court with the judge deciding whether or not the preference 

for priority goes to everybody in the state of Alaska or

whether there is no preference any longer. Third, you have 

to recognize that the boards of Fish and Gam'5 have the 

authority to allocate resources among users, just as they 

have always done, and you should confirm that authority and 

tell them that they are to continue doing it on the basis of 

methods, means, seasons, the traditional methods of regulat­

ing fish and game in the state of Alaska. I think that this

is an important issue. I think that tha state is at a real

crossroads, and you can determine, do you want to continue 

under federal control, or do you want to break that bond 

that you've been tied to because of ANILCA? And I think 

that you ought to break the bond and not do it under the

illusion and the magic act that we're talking about by

changing the constitution. Thank you.

Navarre: Okay, United Fisherman of Alaska, Theo or Kent.

Theo Matthews: Thank you Mr. Chairman. My name is Theo Matthews. I reside

in Kasillof, Alaska, on the Kenai Peninsula. I am the 

current president of the United Cook Inlet Drift Association
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in the Peninsula area, and I'm also serving as the current 

president of the United Fishermen of Alaska. We got sepa­

rated here at the table, but with me is Ken Castner our 

Interim Director. He's been working closely with you most 

of this session and I invited him to be here with me. 

Briefly I'd like to note UFA's composition, we have 23 

regional groups like UCETA, statewide that belong to United 

Fishermen of Alaska. We also have three at large directors 

elected by the full membership. Basically UFA's goals is to 

work at the state and local levels to represent commercial 

fishermen in areas of common concern. We make a conscious 

effort not to address allocative issues between our members. 

The subsistence priority for rural Alaskans mandated by 

ANILCA, and I should say, including commercial fishermen 

whether they be native or non native commercial fishermen, 

is probab'j the toughest allocative issue anyone could ever 

take up. We're well aware of that. We also feel that since 

there is a preference over commercial fishermen, as I said, 

native or non-native. It's an issue of vital concern that 

the organization must address. UFA does not now, and I 

don't believe ever has, viewed the subsistence issue as a 

native or non-native issue. Indeed, we have many native 

fishermen represented by a member organizations. Some of 

our member organizations represent primarily native 

fishermen who live in areas which could be deemed rural 

under anyone's definition of the word rural. But, I'd like 

to make it clear that we do not do this as a na­

tive/non-native issue. Especially as it spells out in 

ANILCA. In the past, UFA's supported 1988 subsistence law 

passed by the Alaska State Legislature. Recent develop­

ments, however, made it very clear to us, that it is essen­

tially the federal court that is managing subsistence under 

ANILCA. Two examples I'll give you, both came in the 

Kenaitze decision, by the 9th Circuit Court in San Francis­

co. One component of the decision was a statement that even 

the Secretary of the Interior no longer has the authority to
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certify Alaska in compliance with ANILCA. Yet that opportu­

nity, the first time around, after that point in time, the 

court made it clear, that the court itself would make that 

determination. To us this says that even with federal 

regulators and federal regulations, the federal regulators 

themselves and their regulations will be subject to court 

control. The court will recite. In the same case, the 

court decided that it was not happy with the state's defini­

tion of the term "rural". The legislature struggled long 

and hard to find a definition that fit Alaska, it was 

supported by the UFA and many other groups. However, it was 

found wanting by the court. So that says essentially that 

state regulators, like federal regulators, are going to be 

subject to court scruitiny. The UFA struggled long and hard 

with the issue. We're trying to get back where we thought 

we were in 1986 when we supported Alaska State Legislators 

subsistence law. One solution that we could see, was to 

insert definitions into ANILCA. We came up with the idea of 

a constitutional amendment that would allow a rule prefer­

ence, however, the amendment would not become effective 

until the definition specified were inserted into ANILCA. 

And what that would do would be essentially insert the 

definitions that the legislature and people through its 

review process feit were appropriate for the situation and 

to federal law. Now that,...the concept was essentially 

called an enactment clause that would say we would accept 

the state rural constitutional amendment that will become 

effective when these things have been done in ANILCA, and 

the governor certifies they have been done, an insertion of 

these definitions. The definitions we were primarily 

concerned with and there may be others, but what does rural 

mean? We proposed inserting the definition that the legis­

lature came up with '86. A definition for what is customary 

and traditional, a definition for the priority, for the 

preference itself, and something than will deal with the 

issue of customary trade. Even with the definitions
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ii._2rted into ANILCA, it must be remembered the federal 

court will still oversee that law. At all times federal 

court is charged to oversee the law. The charge of the 

courts themselves is to review statutes, not to set policy, 

but charge the congress to set policy. And what we were 

trying to request is that congress establish a policy of 

what these words mean in their law. UFA understands that 

essentially, to date, three courses of action have been 

proposed. One, by t.ie Outdoor Council and many others, to 

challenge the essential constitutionality of ANILCA. The 

second is the idea that UFA came up with was the rural 

amendment with an enactment clause. And the third is a 

rural amendment without definitions, or an enactment clause 

and essentially try to take care of the concerns that 

individual groups have later. That's essentially the 

administration's position. At the present time, now since 

the end of the session, we've had federal regulations 

proposed, we've had a lot of legal stratagems and thoughts 

thrown at us, from both sides of the issues, and there are 

some very good, (and you've heard some of them), legal 

arguments. It's a very complex issue. Very difficult time 

of the year for the commercial fishing industry, it's 

difficult to contact our directors. I have been able to 

determine that of our groups, some support the administra­

tion, we could pass the rural amendment now and take care of 

"the problems" later. Some feel that that is definitely NOT 

going to happen and they support nothing less than the 

enactment clause and basically a few see nothing on the 

table, or have seen nothing on the table that they can now 

support. It's my hope as president that this forum, and the 

teleconference will bring more information to all our groups 

and I certainly pledge to work with all of you in session 

when you go back to Juneau. At this time I can not give you 

a UFA position. This is my opinion, I cannot do that. But 

I wanted to let you know that the process whereby we
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identify problems and how we attempted to address them and 

where we're at now. Thank you Mr. Chairman.

Navarre: Sen. Cotten

Sen. Cotten: Theo, tell me a little bit more about this enactment clause. 

Does it mean that before the legislature should ever offer a 

constitutional amendment that the federal government should 

take action to define the, I think you had four things, 

define rural, define priority, define customary, traditional 

and define customary trade. You see, when you talk about an 

enactment clause, you'd like to see those things defined to 

your satisfaction before the legislature would offer the 

voters a chance to vote on a constitutional amendment?

Theo Matthews: No, Mr. Chairman, the concept would be, the voters would 

vote on a rural constitutional amendment, part of that 

amendment, itself, would be the enactment clause. They know 

what they would be getting in other words. An enactment 

clause would read, if the amendment passes, it shall not 

become effective until the governor certifies that these 

definitions have been inserted into ANILCA. It's a legal 

stratagem that allows you to take care of your problems and 

at the same time address the outer compliance issue.

Sam Cotten: So the enactment clause would be satisfied regardless of how

the federal government defined those items....

T. Matthews: The enactment clause itself.

S. Cotten: ...as fong as they defined them someway, then that would be 

good enough.

T. Matthews: Mr. Chairman, no, the enactment clause itself, should 

specify the definitions that the state would want inserted, 

and our idea was basically that we would insert the
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Navarre:

Ken Castner:

definition of rural that the '86 legislature did come up 

with. We'd insert basically, something similar to what the 

boards of Fish and Game have come up with for customary and 

traditional, etc. So it would be clear to the voters, that 

they were voting on a rural amendment, they would would know 

what the word rural meant, or would mean before it became 

effective, and that's the example.

Thank you. Mr. Castner.

My name is Ken Castner. I'm the Executive Director of 

United Fishermen of Alaska. Early on, I believe that United 

Fishermen identified that it would be very difficult for the 

state to unilaterally solve the problem of subsistence 

because it was a federal law that was driving the matter. 

And we also recognized that it would be very difficult to go 

to Washington D.C. and work for any meaningful change in 

ANILCA without the express cooperation and maybe even some 

sort of agreement of the groups that are represented here 

today at this table. We certainly have tried to keep the 

avenues of communications open and have worked with all the 

people who were seated here today. If the legislature 

decides that you cannot enact something that is going to 

prevent federal takeover or if you decide that federal 

takeover is already been accomplished before the McDowell 

decision, than I think that you would have to look to 

setting up some sort of a form to stage in Washington D.C. 

and while trying to maintain the state's control over the 

proceedings of that form. You could create a form in 

Washington D.C., but that leaves any position of state 

assertion out. And I think that United Fishermen of Alaska, 

and I believe the majority of the people sitting entirely 

around this table believe the state and it's citizens have a 

very large voice to play in the proceedings whether they are 

either in Juneau or in Washington. Preserving that place 

for Alaskan's is of key importance. I believe it's an issue
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that has not been addressed very thoroughly through the 

subsistence thing. If you have any questions about UFA1 s 

position or how we worked or handled the issue in Juneau, 

then I'd be happy to answer that field of questions.

Sam Cotten: Anybody have any questions for Ken? Any other questions?

Okay, then the next person that Mike's got on, he's just 

going to be out of the room for a few minutes. Tom Eliason 

the Sportfishing Association.....

Tom Eliason: Alaska Sportfishing Association. Thank you Mr. Chairman. I

am Tom Eliason, the President of the Alaska Sportfishing 

Association. There's a lot of rhetoric that's going to be 

going around the table to comment on and there's a lot 

that's already passed, and I'm not going to spend a great 

deal of time rehashing a lot of the same things that a lot 

of my constituents have said before. A couple of questions 

I'd like to ask, I guess at the legislature and then to the 

people sitting in this room is, what are we acting on here? 

Are we acting on a protection of the resource? Are we 

acting on the so-called federal government which is Big 

Brother taking over? Are we acting on the state as Little 

Brother overseeing our resources? Or are we acting on a 

fear of all of these? A feu. of all the Alaskan's that

something is going to be taken away from them? We hear

that....I guess ’"'m a little bit of a radical, to some

extent. But, when it comes right down to it, what I hear 

everybody speaking here is our way of life being gone. I 

heard Mr. Hoffman say we're going to fight this to federal 

court to where we have to. That was earlier today. I heard 

some attorneys say that. The only ones that will benefit 

greatly from this are the attorneys. They will make a 

tremendous amount of money. Do the people in, say

Stonyplain, Alaska, benefit from this? I don't think so. 

If that man or woman out there, whether he be native or 

non-native, wants to go out and catch a fish to eat it, or
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shoot a caribou, he's going to do it whether you in Juneau, 

or the people in Washington say "No, you cannot", or we 

have a subsistence law that says this, They're going to do 

it. They've been doing it for hundreds of years, they're 

going to continue to do it for hundreds of years as long as 

the state of Alaska stays in the position it is in as far as 

what's rural or non-rural or whatever...urban areas and 

that. The idea of subsistence of something that the gover­

nor's going to come up with this grand plan that obviously 

from the talk here, no one seems to know what that is. We 

don't see...I know you don't have a copy of it, I sure don't 

have a copy of it. No one has any idea what this special

session was called for. Obviously to spend more of the

money that we supposedly don't have in the treasury anyway. 

But no one knows what that is, so we're discussing this 

"mythical" subsistence. Well, what is the mythical subsis­

tence? What are we arguing about? Are we arguing about the 

conservation about the resource? Or are we arguing about 

whether Mr. Cotten gets to take ten moose, or Mr. Hoffman 

gets to take 50 fish, Miss Barnes gets to take 100 ducks.

Is this what we're arguing about? The greed of man? The

greed of the Alaskan people as to how who gets what and 

when? I guess I'd like some definition from this body as to 

what /e are doing here arguing about. Are we arguing about 

a way of life or are we arguing about preservation of the 

resource? Are we arguing about a federal, so called feder­

al , takeovei that seems to have everyone extremely upset, 

which when it boils down to...they've had it in the first 

place and they've had it all along, it's just that some 

people didn't realize that they've had it. Are we worried 

about what the people in Juneau are going to do about the 

poor perso in Deathwalk, or where ever? The customary and 

tradition slues that are going to be brought forth here 

can be brought together on both sides. Obviously, Miss 

Kitka when she gets the envelope will, or should speak, if 

she doesn't...she should speak on the customary and



traditional rights of the Native People in the state of 

Alaska. Well, if you want to push that over onto the urban 

side, there are customary and traditional rights of urban 

people. People that have chosen an urban life style. And 

to give you kind of a ludicrous example of this whole thing, 

is I'm a sport fisherman. I do derive my income...also, I 

own Hunter-Fisher Taxidermy, I do derive my income from the 

resource, my livelihood from the resource. But how ridicu­

lous would it be for me, as an urbanite, to say that I want 

a priority on sportfishing because it's a cultural and 

traditional part of my heritage of being an urbanite. You 

people would look at that and laugh. You'd laugh at me. 

I'm laughing at it myself. But, this is a point that can be 

made. It's just how stupid this is. I don't think anyone 

in this room wants to see another human being, in this 

state, be hurt... for any reason. Whether they be native or

non-native, and I think because of our excuse me, the

illustrious members of our press, they've been playing this 

up as an issue of native and non-native or urban to rural 

and it sells papers, and it's good on the news, and it makes 

a few more dollars in advertising, but if you really get 

down to the basics of what's happening here, isn't it just 

that we all live together and share in the common property 

resource that this state has. It is the last great 

vastation of wildlife and fisheries left in the world. It 

really is. If it wasn't, why are so many hiqh-seas inter­

ception people coming into the waters of Alaska to try to 

get our fish that we've raised here? I think we've done an 

admirable job. Despite all the fighting, respite all the 

lawyers that have gotten into this. We've done an admirable 

job of maintaining the resources.. Obviously by the federal 

government's own admission, they don't want to be here. I 

heard the man say it from the federal government, "we don't 

want to be here." and I asked him, what the hell you doing 

here, then, if you don't want to be here. He told us they 

don't have the funds to manage fish and game resources in
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Alaska. He sat right up there and told us that. Then why 

are they taking it over? Is it because of a perception or a 

fear of what might happen to one group of individuals or a 

bunch of groups of individuals? I don't know, I'm kinda 

confused. The courts are ultimately going to decide this. 

That's what everyone has said, we're going to take it to 

court. When we have a problem, we don't solve the problem, 

we run to court. We pay lawyers a tremendous amount of 

money to go in there and battle for us, we have judges that 

sit up there, that frankly, some of them, again by their own 

admission, would think that Anchorage was rural. And...yet 

we're going to sit here and waste your valuable time, if you 

do something or you do nothing, it makes no difference. 

It's going to be challenged one way or the other. You all 

sit here or you go to Juneau on this special session and see 

the grand master plan, and you will decide one way or the 

other what to do. One group or another of us sitting here, 

or maybe all of us, will challenge that in court. Ultimate­

ly, it will be decided. You spend a great deal of the tax 

payers money. If you do nothing and go to Juneau and say 

"Well, Governor Steve, hi.... goodby, we're leaving on the 

next plane. We don't want to talk about any of this stuff." 

Ultimately, somebody will take that to court and somebody 

will do something with that. But I'd like to give an 

example of one thing in closing of how groups can work

together and work out their problems. Four years ago Cook 

Inlet was a battleground. Some of you are very familiar 

with that. It wasn't a native/non-native, it wasn't 

any...it was a sport/commercial battle. And we had some

beauties. Some that would make people here cringe. A bunch

of us got together....I shouldn't say a "bunch of us", a 

handful of us got together from all the user groups and 

decided that..why do we keep battling? We're not making any 

headway at all. We formed what is called the the Cook Inlet 

Fisheries Coalition. It's made up of all the user group in 

Cook Inlet. And we sat down and dLCided the first premise

-9 1 -



of our organization was that all of us are going to be here 

and we are going to continued to co-exist together. Not one 

of us is here to try to get the other one out. We agreed on 

that. The next thing we did was agree to disagree on 

problems. Well, it took about....everyone told us that this 

wouldn't work, sport fishermen and commercial fishermen 

can't get in bed together, personal users can't get in bed 

with them. They said it would last six months. Two years 

ago at the Board of Fisheries meeting for Cook Inlet, since 

it's an every other year deal, it was the smoothest, by the 

Board's admission and by evev-yones admission, it was the 

smoothest board meeting they ever had. WHY? Because if we 

had problems, the coalition got together, we solved our 

problems, went into the Boaro and said, "Hey, this is what 

we can all live with." And the Board, "My God, yeah, that's 

great." Rubber stamp it and out it goes. I think if you 

got some really responsible people representative of these 

user groups, not the radicals, we all have them - sport

fishermen, commercial fishermen, native groups, non-native 

groups, environmentalists - I mean there's radicals in 

everything - but some reasonable people together to deal

with this problem reasonably, I think we could solve an 

awful lot and save an awful lot of time. Unfortunately, and 

this is maybe a cut at the legislature, you people do what 

is politically expedient and politically good for your own 

careers. And I'm not saying that's wrong, I'm just saying 

that's a fact of life. But yet if you would take a stand 

and say that we don't want to deal with, or we shouldn't

have to deal with this, it should be dealt with by the

people that are actually using it - using the resource and 

working on the resource - and stop getting the attorneys 

rich and stop making the courts crowded with cases that they 

really don't need to be crowded with - I think we could come 

a long way in developing a coalition of citizens of Alaska. 

And showing some other people just what Alaskans are and
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what they always have been and what they could continue to 

be in the future. Thank you.

Collins:

Jacobus:

Collins:

Jacobus:

Collins:

Jacobus:

Collins:

Jacobus:

Thank you Mr. Chairman. We've had a lot of information this 

morning, and again a lot of information from the people 

representing the Outdoor Council. And what I want to do is 

just for my own edification just to make sure that I've 

summarized kind of what their statement is and I want to 

make sure that I am not off the wall. As I understand it I 

think there is basically three main things I got from your 

testimony. Number one, is that the federal takeover that is 

currently, appears - apparent - is really not going to in 

effect change anything. Is that correct.

Its not - what its going to do - it is going to implement 

what the federal government has been capable of doing and 

has in fact done in the park areas and some of these areas 

for the last ten years. Its not going to impact on commer­

cial fishing. Its not going to - outside of federal lands, 

its not going to impact.

Basically it just reaffirms what's been going on.

What's been going on.

In a sense that's not really a phange.

Right.

As long as ANILCA is in place, we will in a sense be having 

federal government where they have jurisdiction over our 

fish and game. Is that correct?

No. My contention is, and I believe its sound legally, is 

that the federal government has - under ANILCA - has not 

exercised control over fish and game throughout the State of
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Collins:

Jacobus:

Collins:

Alaska. It has only exercised control over subsistence uses 

on federal land and has not extended beyond that. But, as 

long as you attempt to comply with ANILCA, you will find 

yourself under the control of the federal court system. If 

you say, if you basically say to the feds, "I'l  not inter­

ested in complying with ANILCA, we're going to solve our 

problems internally on state and public, private lands," at 

that point the federal government as far as the court 

system, is no longer involve.

Basically the thing that relates, in a sense concerns me the 

most, and that was your statement that in fact if we did 

have the constitutional amendment that we would, rather than 

removing ourselves from federal control, so to speak, that 

we would in a sense be confirming _________.

Yeah. I think that's the only conclusion that you come to. 

That once you pass a state constitutional amendment, in a 

very real sense you will have been confirming the control 

that the federal government was attempting to do back in 

1980. You will say, you're right, here it is. Its yours. 

On state lands and private lands, which I think is the think 

you should be most concerned about.

I have another question. In looking at some of the really 

good statements made by you and I really appreciate it, but 

in looking at all of the issues that we're looking at, the 

bottom line really, as far as I see it, is resource manage­

ment and preservation. If we were to develop a policy, 

whatever that is, that would say our goal is to manage and 

preserve our resource and we will do whatever that takes. 

In terms of looking at the priorities that are perceived to 

have been established by the federal government, how would 

that priority fare as opposed to say a subsistence priority 

or the sports priority? Would that have any greater impact 

in terms of maintaining a position, or a legal status if we
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were to pass that type of legislation and had that as its 

goal and focus as opposed to........

Jacobus: First you have to start from the position that the Alaska 

state constitution, which I'd like to point out was approved 

and ratified by the federal government when we became a 

state - they specifically did that, has three provisions. 

One of those provisions - three important provisions for 

your purposes. Whether you pass a law or not, the state 

constitution specifically says that the goal of fish and 

game management is to promote sustained yield, which is the 

protection of the resource for the maximum use of all the 

people. So you really don't have to pass a law to that

extent. But the problem you have with ANILCA - and this is

the thing that concerns me - I'm not a hunter, I do a little 

fishing - but I'm concerned as a resource person. The think 

that concerns me is that what ANILCA does is changes the 

focus from protecting the resource to protecting a particu­

lar user group. And when you do that you lose sight of what 

the bottom line of fish and game management is, which is the 

resource. And if you continue having decisions like 

Kwiethluk or some of these other ones that are currently 

winding their way through the courts - in particular for 

your commercial fishing area - you're going to see the

destruction of the resource, because ________ an article in

front of me that was written ,by Libby Huntington, who I 

think most people would recognize as I think a very great 

Alaskan and certainly an authority in this area. The thing 

that he points out I think so well is that Kweithluk points 

the way in a direction that we - those of us who are con­

cerned about the resource, if a frightening direction. And

is that what we're doing is dividing up the management into

individual hunts, individual fishing seasons, and that's not 

the way to manage the resource. The resource has to be 

managed across the board with some thought given to the 

long-term impacts of each decision. The federal judge isn't
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Tape 3B 

Mike Davis:

Jacobus :

going to make those kinds of decisions. And so that's why 

ANILCA is bad, very bad. We need to avoid at all costs 

coming underneath the provisions of ANILCA, and that does 

not mean - I didn't say this in my opening remarks, but I 

want to say it now - does not mean that you cannot protect 

subsistence use groups. There's no one here that you can't 

do that. The state supreme court has repeatedly said that 

the legislature has authority to grant preferences for one 

use over another. They've said that repeatedly. You don't 

need to change your constitution to do that. So that if the 

legislature wanted to give a preference or priority to 

subsistence users, especially during times of shortage, you 

certainly can do that. The problem you have is that with 

ANILCA driving us, all of the provisions of federal inter­

vention, federal - and I'll have to use kind of a funny word 

- federal screw-ups, because that's really what you're 

talking about. They've never done a good job of managing 

the resource, and the federal court, in particular, doesn't 

do a good job of managing the resource. We've got to keep 

it here. And the way to keep it here is to basically thumb 

our nose at ANILCA, take them court, tell them we're not 

going to enact ANILCA on state land, and really manage our 

resource the way it should be managed. And, you can protect 

subsistence uses. That's not a problem. You can do that 

constitutionally. You just can't do it the way that ANILCA 

wants you to do it....

Yeah, I believe that was Cherie talking, but I'm not sure, 

but she said that we already have the provision, or provi­

sions to give grant preferences. And where is that citing?

Okay, that's not found directly in the constitution - well 

it does - it talks in the constitution about that you can 

grant preferences among uses, among uses - and that's the 

big key word here. And the state supreme court has had
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Davis:

Jacobus:

Davis:

Jacobus:

Davis:

Jacobus:

several cases and I just don't remember the names of them 

right off the top of my head, but several cases in which 

they have said that it is constitutional for the legislature 

to say in a particular case or for the Board of Fish and 

Game to say in a particular case, this use, commercial use 

versus sport use, will have a preference or priority. 

There's nothing that prevents you from doing that. You do 

that - and in fact the boards do that routinely.

They do that. But the citing which you have the Supreme 

Court decisions referenced in the constitution?

I can get that for you and give it to you, but I just don't 

have the constitution right in front of me right now, but I 

can get that for you.

We can get that too. But the other question I guess you 

know that we've had a lot of debate on it and I'm not sure 

if we should challenge the authority to - the authority

__________ to regulate on state lands I believe - but are

you, do you say that - is it your contention that they don't 

have the authority to regulate federal lands?

No, they have authority to regulate federal lands. They 

don't have authority to regulate state and private lands. 

By the way, I do have the cite for you if you want the cite 

in the state in constitution.

Sure.

Okay, its Article 8, Section 4. And its not very long. It 

just says, "...fish, forest, wildlife, grasslines, and other 

replenishable resources belonging to the state shall be 

utilized, developed and maintained on the sustained yield 

principle subject to preferences among beneficial uses."
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Davis:

Jacobus:

Davis:

Jacobus:

Davis:

Cotten:

Davis:

Leman:

Jacobus:

Okay, that's fine. Okay, did you finish you second re­

sponse?

I think so. Oh, and here's, you want the name of a case? 

Somebody just kindly handed it to me in the audience.

Yeah, that'd be great.

Just so you know, its Mr. Robinson from Kenai, he's a very 

good lawyer as a matter of fact. The name of the case is 

Kenai Peninsula Fisherman's Assoc.

Okay. Alright thank you Cherie.

Is that it Mike.

Yeah, that's all.

Thank you Mr. Chairman. Cherie, while you were responding 

it brought to my mind what was said this morning by either 

Mr. Koester or Mr. Cohen or perhaps both of them. They were 

saying that if the state challenges ANILCA, we will lose 

credibility with Congress in that we've been saying all 

along we support subsistence and now that, you know, they 

take that as an indication by the state that we don't. And 

what you're saying is different from that. And would you 

clarify that while they're here sitting behind you and the 

rest of us who maybe didn't hear it this morning, so we 

could see why you think that isn't true and indeed we 

wouldn't be making a statement in opposition to subsistence.

Well, in the first place, just that fact that you don't, 

that the state decides that it is a sovereign entity and has 

the right to make these determinations itself is not a 

statement that you don't support the concept behind. The 

reasons for Title 8 in ANILCA - I just don't see how it is.
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Hanley;

Jacobu s :

Its kind of like telling someone - you know, I agree with 

your final intent I just don't agree with the way in which 

you've chosen to do that. And we are a sovereign entity, 

and we have the right to make those determinations ourselves 

and we have the authority to do that. And that's all that 

being said to the federal government, is...and in essence if

you think about 1 heard that this morning they indicated

that for the last ten years they've been supporting it. 

Well they haven't really been supporting it. I mean I've 

been participating in these cases and in the last ten years 

what they've said repeatedly to the court, is we passed this 

law because we were afraid of federal takeover. They didn't 

say we passed this law because we agree with this. That we 

passed this law because we're afraid of federal takeover. I 

think that's very clear. And that's why a lot of the 

provisions of 1986 were put into law. We, there is nothing 

that prevents the state from protecting subsistence uses. 

They can do that. But the real issue is can you do it this 

way. And what you'd be saying to the federal government and 

to Congress is we are a state. We have equal footing with 

all the other states. We have the right to make these 

determinations ourselves, and we will do it. We are not a 

stepchild, we are not in kindergarten. We are full-fledged 

state with the ability to manage our resources properly. 

And that's all I think you'd be saying to them. And I think 

its about time that you said it.

Let me follow up. Cherie, you talked about - I'm not clear 

about the constitutional amendment. If we pass them will we

be talking about preference _______  versus subsistence on

federal land. Is it your idea we might be talking about 

state, private, federal lands in the constitutional amend­

ment?

I've seen several versions of the constitutional amendment.

I have no idea what constitutional amendment is floating
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around out there. And it, just as aside, its amazing to me 

that you talk about changing the constitution and you're 

spending in essence less time on that than you would on some 

other very important issues. And I think its important that 

you know what you're talking about. Cause I've seen at 

least five versions out there, and I don't if there's some 

other versions out there. But, no, the state constitutional 

amendments that I've seen talk in terms of allowing a rural 

discrimination on state and private, as well as federal 

lands. It applies to all lands in the State of Alaska.

Hanley: And then would some of the other sections of ANILCA then

come into play so that maybe we would be giving other 

preference on those lands, so that maybe a berry patch or 

something of that nature which was being used for subsis­

tence and customary and traditional use of a berry patch, if 

there was coal or something else, would then the subsis­

tence, the berry patch subsistence then take priority if we 

pass this constitutional amendment, would other sections of 

ANILC#. besides Title 8 then also apply?

Jacobus: Well, first, you pointed out something that's kind of

interesting about ANILCA and it's kind of one of my pet 

projects. One of the things about ANILCA that's in some 

what related to what we're talking about and somewhat not 

related. Well first, let me first say one thing. All of 

the provisions that I've seen floating around for the change 

in the constitution apply not just to fish and wildlife, but 

all renewable resources. And I might be incorrect in that, 

but that's what I've been seeing, which would apply to berry 

patches and use of reeds, and a lot of other subsistence 

activity. The problem, one of the problems with ANILCA is 

that it also has a provision which, in essence, gives a 

something similar to a veto power to subsistence users over 

development on federal property in the State of Alaska, 

which is, as I've told some of you is a concern to me. I
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don't think that that's appropriate since subsistence is one 

of those things that is taken into account under the Nation­

al Environmental Policy Act, so they don't need something 

specific and special about it. I don't think that it would 

put those into place on state lands. I think it would still 

require an enactment of the legislature to put that kind of 

preference into place on state lands for the purposes of 

approving developing. But it would certainly trigger all 

the other parts of ANILCA.

Well one more question. I think we were talking this 

morning too about when the federal regulations come into 

play, assuming we did nothing, and the federal regulations 

then begin on July 1st, what happens to the Kenaitze deci­

sion? Does it end? Does it continue? Or, what would allow 

it to continue if doesn't end on July 1st?

Well it'd be my position that the Kenaitze decision, since 

its based on the state's attempt to enact federal law and 

since at that point, if you do nothing and you don't pass a 

constitutional amendment and you don't make an attempt to 

comply with the requirements of ANILCA, it'd be my position 

that the state at that time should move to have it declared 

moved. Because it would no longer, because the federal 

government has not extended its jurisdiction over state 

waters. As matter of fact they have explicitly said on a 

number occasions they don't have authority to. So in my 

opinion it would be moved and if the Kenaitze's had any 

argument they would have to bring it to state court which 

would be entirely different complexion into the case.

I didn't have any questions, but I thought Tom raised some 

interesting questions himself in his testimony and I wanted 

to respond briefly that one question you asked, the overrid­

ing questions, you know what's our goal? What is it we're 

trying to do in this special session going done there? And



Elias:

the answer each one of us would give is different and that's 

the reason we're sitting here today. If we all agreed on 

whatever we're trying to get, we'd probably be a lot further 

on. We don't agree on that, that's part of the problem. 

One of the other questions you asked was why is the federal 

government taking over management if they're complaint is 

they don't have the money? Why are they doing it? And I 

think when they testify tomorrow their answer, as I'm sure 

you know, is that they don't have a choice. That's the law 

and they're just following the law. And you also sort of 

the made the point that all the legislators do on this is 

sort of what's politically expedient. And I think that kind 

of complaint is you know applicable in a lot of issues that 

the legislature deals with, but actually I don't think it 

fits this one. The, you now, if it was just politically 

expediency, you know, dealing with an issue of rural prefer­

ence, the rural legislator would just vote yes, every urban 

legislator would vote no. But actually it isn't that way at 

all. Its a big ideological split and it isn't clear at all. 

People I find are pretty open minded to other solutions, 

other issues going on, and if we all made up our mind on 

political expediency we probably wouldn't be sitting here 

today or tomorrow. I do think that there's still...although 

the charge may be true in some cases, I think most of what I 

hear going on are discussions over substance, over what are 

the best solutions for Alaskans, not just from one zone 

district but in the whole state.

But also in playing the game of politics, if we know any­

thing from past politicians and past governors and our own 

governor now, when he gets to a special session, myself as a 

layman, has seen it happen time and time again, he will 

corner a specific legislator and say this is what I will 

trade you for this. And trades go on all the time. We've 

seen them happen time and time again. And since we don't 

know what's happening down in Juneau, and by your own
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admission you don't even know what's going on down there - 

what he's going to offer you - are we looking at the possi­

bility of this master plan's going to come out and he will 

go to Loren Leman and say Loren if you vote this way in your 

district you need this, this, and this and we can make sure 

that you're going to get this, so trade this for that. 

Well, Loren doesn't have anything, but that's all right, I 

was just picking on him. But what I'm saying is that there 

are pet projects from legislators, there are pet projects 

that they want, there are pet projects that if they're 

Republican and the Democrats don't want to give it to them 

or vice versa, and there is this trading going on. And is 

it at the request of the Governor or is that a request of an 

interest group,, or is it because of the genuine interest in 

saving the resource and in managing the resource for all 

Alaskans? That's the question I'm asking. And unfortunate­

ly I'm not a believer, cause I've seen it happen too many 

times is that you won't do what is good for the resource, 

you will want to do what is good for X, Y, Z community, 

alright. Because that's who you represent and they vote you 

in and therefore they can vote you out. And they say you 

didn't do this up there, so now you're out. And whether its 

good or bad. Are you as legislators willing to take the 

chance of doing something that is good for the entire state 

or are you just going to do something that is good for you 

politically?

David, I'll answer that. I think that the interest that's 

been shown by the legislators here today and the purpose of 

this meeting Mr.Elias is to try to reach a solution to the 

subsistence issue. Its something that I think everyone 

sitting around this table is interested in trying to re­

solve. N?w to suggest, you suggestion that people sell 

their votes or trade their votes may be true in limited 

situations. It is not the modus operandi of the legisla­

ture. And I personally greatly resent that you seem to have



Elias:

Navarre:

Elias:

Cotten:

Elias:

Cotten:

the impression that that is how the legislature operates. 

I think that legislators' votes are not for sale, regardless 

of what the governor holds over their head. And the gover­

nor has said a number of times that he does not intend to 

use the line item veto with respect to the capital projects 

in order to try to force votes on this issue. It wouldn't 

work in any event. And so I think that___

Well, we're talking about the same governor that when he got 

elected said all bets are off of what he said to get elect­

ed.

Yes, we are.

Okay, I just want to know that.

Let me try a shot at this too here Mr. Majority Leader. 

Yeah, I think that if you know, some governors have done 

that. This one hasn't done it much, at least I haven't 

noticed it. But yeah its happened before and you know a lot 

of things happen in Juneau that make a lot of us wished we 

waited till after lunch, anyway.....

Well, I'm not trying to say that you're bad.

...what we're up to here is, like none of us, I don't know 

anybody here that asked the governor to call a special 

session. I didn't ask him to do that. So, well we have to, 

the constitution requires us to show up, so we're trying to 

do the best we can to get prepared for it. I personally 

know that we had 20 votes yes and 20 votes no on the last 

proposal for the House of Representatives. I don't know of 

anybody that's changed their position on that. Now it could 

be that some have without me knowing about it. That's very 

possible. But, so I'm not sure that there's a good reason
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to go to Juneau, personally. You have to go when the 

governor calls.

Elias:

Cotten:

Elias:

Well I, excuse me if I sounded a little bit _______ I apolo­

gize if I sounded like I was offending any of you. I didn't

mean to say that I'm offending the people are here because 

obviously you're taking an interest in this, otherwise you 

wouldn't have called this. Mike wouldn't have called this 

session, you wouldn't have gotten everybody together. I 

understand that, you know.

Here we got a group of people together that, I mean, you

know you had one thought there that I kind of took some

notes on and that was this business about the cooperative 

effort between the sport and commercial folks that took 

place in Cook Inlet. And I happened to fish commercially 

in Cook Inlet and I'm a sport fisherman in the area as well, 

so you know I think that the conflicts have kind of died 

down somewhat. So, do you feel like the legislature can do 

anything to enhance that? I mean one thing we've done is 

we've called a group of people here today to try to help us 

talk about this. But, you know the legislature can't pass 

or even come up with its own proposal that would have enough 

support. Maybe we can create a task force or assign it to a 

committee. Yeah, this is a committee right. Well I don't 

know, I mean that doesn't hold a premise to me. I don't 

think that these folks here would be able to, you know 

within a short period of time, produce some sort of solution 

that would be satisfactory to everybody sitting there, but 

boy I'm sure willing to try something like that if there is 

no other proposals put forward that's going to find support. 

So I, you know I think you were being constructive there. 

You might have something.

Well I'm more than willing and I know a lot of people are 

more than willing that are sitting here to get together and
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do something. ________I've sat on that committee in Cook

Inlet and I think one of the biggest things is the fear of 

not knowing your so-called opponent, if you want to say 

opponent, use that word. Once we found out, once the sport 

fishermen found out what the commercial fisherman was about, 

what the drifter was about, what the setnetter was about, 

once the setnetter what the guide was all about and what the 

sport fisherman was all about, we found out we really didn't 

have that many things to fight about. And it was kind of a 

unique situation and I think it worked out real well for all 

the people in Cook Inlet. Not that we agree on everything, 

but at least now we can sit down and talk about it and don't 

have the fear. We're not motivated by fear, which I think 

is a lot of the motivation - well, we're not motivated by 

fear of each other or fear of losing something - we're just 

motivated to do what's right for the resource.

I think that we probably gained more from this meeting since 

the first of this day on this very important subject than 

all of the other debate and information we've ever had 

presented to us. And if there's any fault in this whole 

subject, its the fact that nobody took the leadership to 

bring this subject forward with this kind of debate well in 

advance of that fateful night. When we all voted, in our 

best judgment, and best judgment is directly involved with 

the information that you're presented with. If you're well 

informed you make a good judgment. If you're not well 

informed, you shoot from the hip, you do the best you can. 

But we're all motivated to the entire state's interest in 

this issue. I can guarantee you that. Guarantee it. There 

was, in my opinion, at least not on my part, there was no 

political and there was nobody pulling my strings wither 

way. I did the best I could with the information that I had 

at the time. But what I really want to do though is some­

thing hopefully constructive. So you brought up the one 

suggestion, you indicated that there essentially three



different proposals that had forward: one was to challenge 

the constitutionality of ANILCA. You brought up the rule 

amendment which intrigued quite frankly. The idea of 

creating a definition of rural customary and traditional, 

and customary trade ar.d presenting to the public to vote on 

with the suspension of the Equal Access Clause subject to 

the adoption of those definitions. And what'd like is the 

others to comment on that. At least, including Julie and 

the rest of you would please. And as you make your presen­

tations I'd like your comments on that because it seems to 

me like that is the only new thing that I've heard so.

Larson: Just in relation to a couple of the general remarks. I

think we're here today to be part of the solution, not part 

of the problem. In relation to the governor's potential 

vetoes, I hope he makes some. I'd like to help him though. 

But, I think the comment that I would like to make in 

relation to the meeting today is, I came down here with very 

little knowledge and the more knowledge and more information 

you have on the subject, the better decision you can make. 

But my position hasn't changed, its just been reinforced.

Taylor: I think Sam put it very well and so did Mike and I really

appreciated the comments of Rep. Finkelstein too. I've only 

been there 6 years and during that time I've seen a lit­

tle......

 ? You're breaking out, we can't hear you up here.

Taylor: I said I've only been there about 6 years, but I've seen a

little bit of horse trading going on, a little bit of a few

offers being made and other things, and certainly have had

some directed in my direction. But I don't think I've ever 

seen an issue that cut across party lines or that cut across 

even regional representational lines like this one does. 

And I want to assure you that the comments my colleagues
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have made here I believe are very honest, genuine and in 

good faith. There is a strong desire on the part of every­

one that I've talked with about this issue and Lord knows 

we've been talking about it mostly in the backroom and in

believe there is a real sincere good-faith effort here to 

reach a solution at an accord, if one is possible. And many 

of us I think are coming to the realization that maybe we 

can't do very much in Juneau, and there may not be a solu­

tion in Juneau. The solution may very well be in the 

federal courts. But, if there is a solution we intend to be 

part of it. I mean we held a meeting just yesterday after­

noon, an informal one, among members of the members of the 

minority just desperately seeking a solution. Have you 

heard of anything? Are you talking to other people? Yeah, 

we're talking. And even in Juneau towards of the session 

you'd find groups of 3,4,5 people advocating maybe one 

position, only to find out after some information might be 

had that parts of that group would move around and other 

people would start advocating another position. It was 

people desperately searching for a solution to what I think 

all of us see as a tremendous emotional problem, a tremen­

dous resource problem, a problem that may impact development 

across this state for years yet to come. And a sacrifice, 

if you will, of probably the single greatest motivating 

factor that brought statehood to Alaska. And it was control 

over our own destiny and fish and game management. You look

back at people like ___ Arnold and other folks, my God, that

was one of the main reasons that we fought for. And I guess 

the problem, to give you a quick aside, that I find more 

frustrating than anything else, is that I believe that we 

are a small enough community, that we care enough about one 

another and we care enough about the resources of this state 

not to abandon that great challenge to some omnipotent power 

in Washington D.C. And that we are offended as Alaskans

the closet here ________

and where are going to

where in the world are we going 

  the solution. I honestly
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that someone should try and impose that sort of influence or 

power or pressure upon us. I served, and had the honor to 

serve for six years on the District Court Bench in this 

state. During that time I got to know a wonderful lady 

named Sadie Neakook, who was faced at one time in Barrow 

with a very difficult decision. The state fish and game 

officers had cited two gentlemen in that village for shoot­

ing ducks in the spring of the year. And of course that 

violates both our fish and game laws and federal laws. And 

she had to prosecute, or she had to act as the court, as the 

judge on that case. And the time was set for a trial and 

the two gentlemen appeared. And so did everyone else in the 

community, each person holding a dead duck in their hands. 

Sadie came forward out of her court room and she tore the 

complaints up in front of the community. She said those 

charges like that aren't going to be brought in this commu­

nity anymore. You know something, they had subsistence on 

ducks in that community from that day until this and no­

body's ever filed another charge. Nobody every really 

worried about it cause they didn't decimate the resource and 

didn't kill off every single duck in the world. They used 

them. They used them in a balance and the village council 

would decide whether or not they were hurting things or not.

I think we are a small enough community where people like 

yourself and Chuck and other men of good faith and common 

sense can sit down and we can make these decisions on a 

regional basis and on a community basis and even on an area 

wide basis to assure people on the Kuskokwim they're going 

to get the fish they need and to assure people in Barrow 

that they're going to be able to kill a duck in the spring 

if they want to, and still manage our resources so as not to 

preclude an urban dweller from the opportunity that he lives 

in Alaska for - to maybe take his kid fishing and hunting 

once in a while. I think we can do that, working together. 

But I don't think we can do it if there's going to be a 

federal judge telling us. The people in this room, my
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Matthews:

Jacobus:

David:

Navarre:

McDowel1: 

Navarre: 

McDowell:

colleagues, I have a tremendous respect for on this issue 

and how hard they're trying to achieve a solution. And I 

want you to feel comfortable with that too, cause I do.

Theo Matthews with UFA. Before Julie gets into her comments 

and on behalf of UFA* I'd very much like to thank the 

co-chairs, the participants here and the members of the 

House and in general for organizing this forum. Its some­

thing UFA has been requesting since February, and we very 

much appreciate it. I just want to pass that on before 

Julie got into it. Thank you.

Just a real quick comment and that is that I can tell you 

right now that I would not waste what I consider very

valuable time at this time coming down here if I thought 

that it was just a question of trading votes. I do believe 

that this group is sincere in trying to find a solution. 

Hopefully they'll find the right solution and that's the 

reason I came here.

Mr. Majority Leader, this is Mike Davis. I can't stay until

4:00 so if we can get finished with the testimony and

then..I would appreciate it.

Thank you Mike. The next person is Sam McDowell from 

Soldotna.

Can you hear me.

Yes.

For the record, my na.ne is Sam McDowell, I'm a 42-year

resident of Alaska and the plaintiff, one of the plaintiffs 

in the McDowell decision and I'm also a national director

for _____  league of America which has between 50,000 and

60,000 members nationwide. I'm going to try to direct my
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comments so that we're not repeating what's already been 

supplied today. My comments shall be directed primarily to 

federal act of navigable waters and past supreme court 

decisions. Under the Statehood Act, Alaska had a

104,000,000  waters  and under the Alaska Native

Claims Settlement Act, they received 44 million acres of 

land and approximately a billion dollars, which $500 million 

of that was attributed from the resource base of the re­

sources, the common property resources in the State of 

Alaska. Its very, very important to stick to the facts and 

refer to what we really agreed. And under the Settlement 

Act it says that all aboriginal title, if any, and claims 

and aboriginal title based on the use and occupancy included 

submerged land underneath all waters, both in and offshore, 

and included and aboriginal hunting and fishing rights that 

may exist are hereby extinguished. The reason I wanted to 

read that in there because there's been a considerable 

effort by some of the.......

Sam...this is Mike Navarre. Could you get closer to the 

mike. We're having trouble picking you up.

On February 18, 1982, the Nome Nugget _____  headlines, it

says subsistence ______  control Alaska lands and resources.

And in 1979 the Native claims..I mean the Alaska Subsistence 

law was passed in '78 and then in '79 there was a court case 

filed by the Eskimos claiming $2.4 million as use of the ice 

field up in the Beaufort and Chukchi Sea, and the United 

States Supreme Court ruled against them. It says the 

government, in this decision, it said the government argued

________ claim to the ownership of the Beaufort and the

Chukchi Sea ended when the United States acquired Alaska in 

1867. Number two, the government appeals court ruling and 

your supreme court agreed that the Eskimos' claim said the 

1971 Native Claims Act extinguished all aboriginal rights, 

both inside and out Alaska. Number 3, this decision said



that the Native's claim to federal waters were never estab­

lished in any federal court and that navigable waters are 

not subject to private ownership. Now we were deeply 

involved in many of these issues. We were the ones that 

went and challenged the proposal to set up a timeframe for 

navigable waters, whether it be a one year, a five year, and 

a seven year trigger points. And had v/e not formed the 

Alaska Public Waters Defense Fund, and challenged this state 

and the native rights attorneys, today you wouldn't have had 

your navigable waters. And there is nothing in this state, 

I want to repeat to the commercial fishermen, there is 

absolutely nothing in this state that's more important going 

into this meeting for everyone to agree on one thing. The 

U.S. Fish and Wildlife, the Department of Interior, has made 

public statements under questions recently. I personally 

asked them the question to conrirm it. And they confirm the 

State of Alaska controls all of the navigable waters and all 

of the resources in those waters. Now we all know that 

Salmon is one of the primary goals for subsistence resourc­

es. So under no circumstances should the commercial fisher­

men or the legislators go down to Juneau and even consider. 

That should be the first thing put on the table, we are not 

going to even consider nullifying or taking away the rights 

of the state of Alaska to manage all the resources under 

navigable waters. Its extremely important that the legisla­

tors realize there is concerned Alaskans like myself and 

others around that will take this issue to court. I think 

that is a complete serious, very serious mistake for the 

legislators to go to Juneau and even consider voting on this

issue. We, ___  has testified, I was the plaintiff for the

McDowell decision. I shall be a plaintiff and I think you

will be surprised and hopefully pleased with t h e _________

this is going to come on our side of this court. There's 

one answer, and one answer to this issue and that's the 

State of Alaska to file to change ANILCA. I have in the 

past, and I shall always support people in true need under
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Navarre:

the subsistence to have their resources available. But 

there's only one way to do that. And that's with profes­

sional resource managers, ______  biologists, just like the

Kenai River now is closed to protect the King Salmon here, 

and rightfully so. But we have not advocated to take the 

control of the resource management in this state. We shall 

not take control. We will meet with anyone anywhere. But I 

want you to clearly understand. We went to court on the 

navigable waters. We went to court on the subsistence, and 

I'm quite confident we will win this court, this supreme 

court case. I have in front of me many, many, many supreme 

court decisions. And it might surprise you to learn that 

the first 13 states that George Washington could not even 

organize the first 13 states on account for the common 

property resources. He had 9 states and finally the 13 came 

in. But you look at the history of America. That's what 

the battle has been about. We can solve this problem. We 

will solve this problem. But if the legislators go to 

Juneau and vote to go along with Gov. Cowper's proposal to 

pass a mandate effect, that's not going to be there. And I 

do have respect for the legislators. I do think that you 

people are capable of solving this problem. There's one way 

and only way. Ladies and Gentlemen, and that there is to 

file suit against ANILCA. I'm sure that Sen. Stevens will 

be in Juneau and he will say that no, you can't do that, we 

should not do that. But for your information, and yeah I'm 

sure the Alaska natives and Alaska native attorneys, many of 

them, is going to say you can't do that. But they were in 

Juneau last week, within the last ten days, they are back 

there laying the ground work right now to try to get legis­

lation passed to go in there to change the law so that they 

can take away the common property navigable rights of this 

state. And with that I'll close.

Thank you Mr. McDowell. Next we have AFN and Julie and 

John.
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Good afternoon, members of the House of Representatives. My 

name is Julie Kitka and I am the president of the Alaska 

Federation of Natives. I was asked to present an opening 

synopsis of the AFN's position and view of where things are 

that. And I'll go ahead and do that and be willing to 

answer questions and stay here as long as necessary to 

answer any concerns that you may like to raise.

Could I ask you to try to speak up because those on 

teleconference, they're going to have a hard time hearing.

On behalf of the Board of Directors and Native people with 

the state I'd like to thank you for inviting us to partici­

pate in this session. I speak today in support of an 

amendment to the Alaska constitution to protect subsistence 

uses and to allow single system of management for the 

state's fish and wildlife resources. For the record, AFN is 

a statewide native organization formed in 1966 to advocate 

on behalf of the native people on issues of critical impor­

tance to them. AFN's membership includes the 12 regional 

ANSLA corporations, 10 of the 12 regional non-profit associ­

ations and over 120 villages. Collectively we represent 

over 91,000 Alaska natives. I want to give you a little bit 

of a background about AFN because some of the things in the 

press recently have not been real accurate and it might be 

helpful for you if you understand a little bit about AFN and 

some of our objectives on that prior to us going into the 

discussion on subsistence. The AFN was formed and had its 

beginning in October of 1976. And while not named in our 

constitution as a specific objective of the federation, the 

protection of subsistence opportunities for native people 

and the continued health and well-being of our cultures was 

arid continues to be the core of our reasons for agreeing to 

work together as diverse native peoples. In order for you 

to understand who we are, I'd like to cite a portion of our 

internal constitution. "We the Native people of Alaska, in
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order to secure for ourselves and our descendants the rights 

and benefits to which we are entitled under the laws of the 

United States and the State of Alaska, to enlighten the 

public towards the better understanding of the Native 

people; to preserve the Native cultural values; tu seek an 

equitable adjustment of Native affairs and Native claims; to 

seek and secure and to preserve our rights under existing 

laws of the United States; to promote the common welfare of 

the Natives of Alaska; and to foster the continued loyalty 

in the regions of the Natives of the Alaska, to the flag of 

the United States and the State of Alaska, do establish this 

organization." And this was the basis in 1966 when we were 

formed. We had several primary objectives of AFN in its 

constitution and by-laws and let me just briefly give them, 

cause like I said to get an understanding of who AFN is and. 

what we're trying to accomplish in this state I think its 

important for those that are not familiar with AFN to 

understand this. The objectives of AFN, it's constitution 

and bylaws are to promote pride on behalf of the natives of 

Alaska and their heritage and tradition, to preserve the 

customs, folklore and art of the native races, to promote 

the physical, economic and social well-being of the natives 

of Alaska, to discourage and overcome racial prejudice and 

inequities in which such prejudice creates and to promote 

good government by reminding those who govern and those who 

are governed of their joint and mutual responsibilities. In 

our beginning, the land issue and need to press for satis­

factory congressional resolution of our land claims is what 

brought our native people together in 1966 to format them. 

Today the subsistence issue is the catalyst that has welded 

culturally diverse native groups into a single federation 

and a single voice. As Alaska Natives we find ourselves at 

a critical juncture in our contemporary political history. 

Profound challenge confronts us. How to protect our subsis­

tence lifestyles and practices from the damage wrought by 

the recent Alaska Supreme Court Decision in McDowell vs.. 

State.
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In an effort to protect the cultures and economies of our 

villages, we, like all Alaskans, find ourselves caught 

between ANILCA, which guaranties a rural priority for 

subsistence hunting and fishing and the Alaska Constitution, 

which will not permit such a preference. This conflict 

between a narrow interpretation by the Alaska Supreme Court 

of our constitution and existing federal law is a legal 

policy issue which we are all struggling with today. If we 

do work collectively to fix what is broken rather than 

trying to reinvent the system, the options available to the 

state are very limited. As you know a wide variety of 

options about what should be done to solve this dilemma has 

arisen within the native community over the first four 

months in which this decision came down, right before 

Christmas. Some native people have favored amending both 

the state constitution and ANILCA to provide for a native 

subsistence priority. For a native plus rural priority or 

other alternatives. Other native people have advocated 

amending the state constitution, either to re-establish the 

rural priority, or to permit the legislature to kee-' fish 

and game management in state hands by complying with federal 

law. There are potentially many variations on these major 

themes. But one thing is certain, no issue in recent memory 

has so effectively galvanized the participation in native 

people in the political process has been the fallout of the 

McDowell case. As you know, in last.April, AFN sponsored a 

statewide native subsistence conference in Anchorage over 

several days in which both the House and Senate Resources 

Committee kindly held hearings the evening of the last day. 

Out of that gathering a broad policy consensus from within 

the native community emerged. It contained many detailed 

sub-issues including the call for a thorough evaluation of 

the State's subsistence management system, a contingency 

position regarding federal management and several long range 

goals. But with regard to the issue being discussed today, 

the conference resolution was brief and to the point. It
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directed all native organizations to act to gain approval of 

an amendment to the constitution of the State of Alaska, 

that allows the state to exercise management jurisdiction 

over all fish, wildlife, plant and other renewable natural 

resources within its boundaries and provides that the state 

shall exercise management of subsistence resources therein, 

in accordance with applicable federal law. That is the

heart of the Native consensus and the statewide Native 

community is unanimously on record in favor of a constitu­

tional amendment to keep fish and game management in the

hands of the state government in compliance with federal

law. While a limited ______  of duel management is now

unavoidable, we do not (emphasize: NOT) which to see it 

extended beyond the general election in November. Such a 

scenario could only be the result of +he tragic political 

failure in Alaska. What natives want is for the Legislature 

and the people to fix issue here to comply with federal law 

and to keep fish and game management at home in Alaskan 

hands. AFN has several points we'd like to outline for your 

information. I know that you've all received material since 

the first of January as far as our assessment of the options 

available to the Legislature and I'd like to reiterate some 

of them just to highlight for your own understanding. The 

first point is that Alaska Natives are not asking for 

subsistence rights. What is at risk to the State of Alaska 

if no action is taken in the continuation of unified state 

management system and regulatory system over fish and game 

in the state. AFN is here today to provide our guidance to 

the Legislature on how we believe this conflict should be 

resolved. We are not here today to ask for subsistence 

rights. As a native people, we already possess these 

rights. The U.S. Government, as you are well aware, has a 

special trust responsibility to Alaskan Natives which has 

fundamental implications for our relationship with the State 

of Alaska. If the State of Alaska does not wish to take 

action to resolve the current conflict between our state
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constitution and federal law in a way which is acceptable to 

the native people in this state, we, out of necessity, will 

be forced to turn more and more to the U.S. Congress, the 

Federal Government and the Federal Courts ensure that the 

needs of our people are adequately addressed. This is not 

what we prefer to do, however, you must recognize our 

responsibilities as an organization, is to the native people 

in this state and to understand that we cannot, and will not 

walk away from this conflict. The second point I wanted to 

raise dealt with constitutional amendment language. I must 

clarify at this time, our position on the constitutional 

amendment. AFN will look carefully at the specific techni­

cal language of any constitutional amendment prior to 

agreeing to support such a bill. Our support of a constitu­

tional amendment is not blanket support for just any piece 

of legislation. Third point. On a constitutional amendment 

vs. ANILCA, the AFN is opposed to an approach to amend the 

constitution which requires amending ANILCA in order for the 

approach to resolve the constitutional conflict with federal 

law. Our fourth point on amending ANILCA. We believe that 

it's highly unlikely that the United States Congress with 

open ANILCA. But if it does, I can promise you that it's 

reconsideration of this enormous federal statute will not be 

limited to subsistence. Once you open up any part of it, 

all of it's provisions become fair game. Some people in 

Alaska obviously do not believe that, but the political 

reality is that there is dozens of outside interests and 

their advocates in congress will make it come true. At 

best, in our judgement, any amending of ANILCA will take a 

three to five year process, during which time the federal 

government will be in Alaska anyway, managing most of our 

fish and game. Even if the congressional process starts 

with subsistence, dozens of oversight hearings, floor 

speeches, bills and amendments will eventually reach cut and 

touch every federal land use question in Alaska. Sen. 

Stevens and other members of our congressional delegation
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have described that scenario in stark language. How much 

does Alaska really want to pay to the rest of the country to 

get rid of the subsistence priority? How long will it take 

and what would be the permanent consequences be for the 

political, economic and social environment of our state? I 

have concluded that the real outcome of going down a path 

either in a constitutional amendment approach that requires 

amending ANILCA or passing a statute which requires amending 

ANILCA, will be so costly to the state government, to the 

statewide business community and to the general public that 

once they understand that and see that, that they will 

insist that the ANILCA Pandora's box remain closed. Fish 

and game is going to have to be dealt with here. And let me 

just use a couple of examples as far as our own political 

assessment, if this does not get resolved in the the state

in the special session and ultimately.......

(End tape 3, side B)



Tape 4-A

Kitka: ...how its going to be resolved. A find example of the

legislature goes on and doesn't address the situation and 

doesn't resolve this and subsistence goes back to the 

Congress, I can guarantee you it would become a part of the 

Tongass debate in the House and Senate conference. I can 

also guarantee you that if the decision to go back and solve 

that in the Congress rather than solving here, that there 

are many people in the Congress especially in this year and 

this election cycle, that look for each and every leverage 

that they can to further their own political interest and 

Alaska, to many people in the Congress, remains one of those

states which are free environmental, ____  get a lot of votes

from many people, and we have been told that the environmen­

tal community nationwide is looking at a vehicle somewhere, 

anywhere in the Congress in which to attach additional

13,000,000 acres of wilderness in Alaska. And those are 

very real political considerations you have to take into 

account. And we urge you very strongly to not go the route 

of seeking to amend ANILCA to resolve this situation. Not, 

you know, amend the constitution you know with the intent 

that you would come into compliance with ANILCA by amending 

ANILCA, because we think that once you take a look at what 

the political realities of opening that up is, nobody is 

going to like. People have to realize that there is many 

provisions in ANILCA as much in other federal laws or laws 

in general which are subject of compromise. There is never 

a federal law in which everybody is happy with and that 

suits everybody's purposes on that. And going back to the 

Congress to make changes on that would again be a subject of 

many compromises with many interests other than the State of 

Alaska which would weigh and exercise their will.

The last point that I just wanted to just briefly address 

has to do with the federal regulations and my concern as far
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how you would interpret that and what that would mean. Our 

basic view of the federal regulations is that they're 

temporary and they are also inadequate the way that they are 

in regards to several points. In regard to the point of it 

being temporary, obviously the Secretary of Interior exer­

cised his responsibility in a certain manner in these 

regulations. Some people are happy with it, other peoples 

are not. But I can assure you that his exercise with his 

responsibility even from his own assessment of the situation 

is temporary and a permanent solution as far as regulations 

will probably be much stiffer. In addition, people have 

been saying all along that if this goes down the route in 

which the federal government is required to exercise their 

responsibility under federal law that all the major policy 

decisions that are made by the secretary in his regulations 

are going to be the subject of litigation. There's just too 

many differences of views and legal analysis for them not to 

be so. And I would like to raise several points in regard 

to our assessment of the federal regulations so that you're 

aware that we're not happy with those federal regulations 

and why we feel that ultimately they will not stand, and the 

State of Alaska will be looking at a much different regime 

if they don't solve the situation. For example, the federal 

regulations outlined in Fish & Wildlife services plan for 

managing fish and wildlife, they only had a 10-day permit 

period. Those regulations are intended to implement an 

important Congressional policy that's expressed in Title 8 

of ANILCA since the May 14th announcement in the federal 

register, there's been nothing disclosed of the federal 

intentions or thinking. They failed to provide a reasonable 

opportunity for the public to participate in the rule making 

process. And despite claims that these regulations were 

drafted on an emergency basis, this lack of public involve­

ment violates not only the spirit of the letter of the 

Administrative Procedures Act.
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My second point is ANILCA has been found by the federal 

courts in the 9th Circuit Court to be a an Indian legisla­

tion, and as a result the Fish & Wildlife Service, in 

carrying out their obligation to manage fish and wildlife 

resources, has exercised any permitted discretion and 

resolved any statutory ambiguity in favor of native inter­

est. However, in drafting the proposed temporary rules, the 

Fish & Wildlife Service has refused to do this. Like I 

said, this is already a 9th Circuit decision that Title 8 is 

Indian legislation and gives broad discretion to the 

Secretary of Interior to implement his responsibilities. 

And the issue of jurisdiction of fish, whether or not that 

is planned under him, or whether or not that is compelled by

the 9th Circuit Court when it goes there, I _________ as the

situation as it being classified as Indian legislation. Of 

course, the Congressional policy protecting subsistence for 

both fish and game will be upheld.

The next point as far as a certain section of the temporary 

rules allows immediate funded subsistence board to supersede 

state hunting and fishing regulations on public lands. But 

is does not allow the same board to supersede state regula­

tions outside public lands or highly mobile fish stocks and 

wildlife populations, which are subject to the subsistence 

preference while on public lands. This will be operational­

ly unworkable creating an environment from enforcement 

nightmare, as well as potential over harvesting. This is 

the same message that we gave to the Secretary of Interior 

when we met with him last Wednesday, that the regulations in 

a practical sense, whether or not you disagree or agree with 

the policy decisions, will not work on t he ground, and as a 

result of that will be tremendous confusion for people in 

this state, as well as for tremendous opportunity for 

litigation from people that very much want to do the right 

thing, that very much want to follow the right rules, but 

they will not understand what these are and they won't, —
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like I said, the enforcement of these rules will basically 

be unenforceable and create a lot of confusion.

We've got a number of other specific concerns with the 

regulations, but in closing we don't feel that there are 

adequate reasons to walk away from not trying to solve this 

problem because people may not be worried about these 

regulations because they are temporary. There will be 

permanent regulations. And of course there will be federal 

court interpretation of these regulations. AFN consistently 

since January has done everything that we can to do to try 

to present a reasonable position of what we would like to 

see happen and to help the state regain management authority 

of fish & game. We do not want the federal courts. We do 

not want the federal government coming in and managing. But 

you've got to realize from our point of view, is to our 

Native people, this is their lifestyle and life ways at 

stake, and we are compelled to do everything that we can to 

protect their opportunities to continue subsistence hunting 

and fishing. And that means if the State of Alaska and the 

state legislature is unwilling to go to bat and do every 

that they can to protect that, that of course we're going to 

have to rely on the Congress and the federal government and 

the courts to do that. That is our requirement to our 

native people, and we can do nothing less than that. Like I 

said, that is not our choice of what we'd like to do. We'd 

like to resolve it in the state. We think a constitutional 

amendment which is permissive, which has a statute which 

enforces it implements that, makes a lot of sense. It 

allows plenty of time for people to talk about h;>w this is 

working, and hopefully the constitutional amendment will be 

broad enough to allow flexibility in the system that as the 

needs of people change over time, with further deliberations 

or further discussions or different people come up with new 

schemes or if there's a better way to do things, that you'll 

have the flexibility in the constitution for the legislature
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Cotten:

Jacobi^ .

to enact an law. Like I say, we don't think that there's 

many options in front of the legislation. We thic, that the 

issues are very clear. That we are dealing with the very 

finite number of options that are available. And those 

briefly are 1) constitutional amendment to get greater 

flexibility to keep the legislature in the decision-making; 

2) amended ANILCA, which like I said from our judgment we 

don't think is the best thing to do.. 3) is let the federal 

government come in and exercise whatever responsibility that 

they have and leave it to the courts to determine how broad 

or how narrow that jurisdiction is. Like I said, anything 

short of a constitutional amendment we think that would very

much ______  the state and put people in the position where

there wouldn't be a lot of good faith discussion about 

conflicts and other litigation that's going on because 

people would be so bottled in and protected in litigation 

that there would not be a lot of goodwill and willingness to 

resolve it in other ways. And therefore, we feel that the 

issue of a flexible constitutional amendment that's permis­

sive, that allows the people of this state to make the 

decision is the best course of action and that's what our 

advice to you is and that's what we urge. Thank you.

Well, there's not a lot of things that are clear about all 

of this. But one thing that's clear is that the legislature 

or at least state government hasn't been able to come up 

with a solution to this question. And its also clear that 

, as it sits right now unresolved, nobody, no one, no group is 

pleased. Like you said yourself, you're not happy with what 

the federal government appears to be about to undertake. 

The other people involved aren't happy either. Ms. Jacobus 

recommends that we go to the federal government to get this 

thing resolved. I assume you meant a federal court.

I think you need to try both federal court and also you need 

to put pressure on lhe Congressional delegation.
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C otten :

Kitka:

Right, so let's go to the feds. Now you're saying let's go, 

use both sides, if you will, feel as if they are provided by 

the federal government on this issue, so we're obviously 

reaching out and no person has been able to get people 

together here and I'm not sure that its even the role of 

government or state government to be that person, but I 

guess that state government has to be involved because 

there's a lot of management responsibilities on the part of 

the state that can't be overlooked. And again, you know 

Tom mentioned this other business about another situation 

where groups got together. Have you like explored what 

they've had to say? They say, Cherie says, we can protect 

subsistence rights through other methods, and you say no, 

you can only do it with a constitutional amendment. Has 

there been an effort amongst the people sitting at this 

table here to to independently get together and maybe allow 

or invite some representatives from state government to get 

involved? Have you folks made an effort to get together? 

On you own, without the government being involved?

I guess what the situation is is we've been trying to fix 

what's broken and what is broken is the supreme court judges 

interpretation that there isn't sufficient flexibility in 

the constitution to allow that. We have been going on the

assumption that the general Alaskan public supports the

continued policy direction that we've had for the last 

decade. So if you're going to try to fix what's broken, 

that there is just very limited things. We have not tried 

to redesign the whole thing because obviously if Alaska

Natives were interested in trying to re-devise the whole 

thing, we do not think that, you know, we would be able to 

come up with something like that in the time, the tight 

timeframes that we're under, and that's July 1st in which 

the ____  expires.
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C otten :

Ki tka:

Jacobus:

Neither has the legislature, obviously. The House voted on 

it, it was 20-20. The Senate didn't even vote. So that's 

about as close as it gets. And I'm not real optimistic that 

there's going to be some solution that's going to gather up 

27 votes. I hate...I don't want to say that its impossible. 

Maybe there's some new ideas that we haven't been exposed to 

yet. It looks like, I'd suggest you have to start thinking 

in new terms. And instead of both of you running off to 

different branches of the federal government maybe there 

ought to be an internal direction attempted at least first.

I think that its fair to say that we've analyzed virtually 

all the proposals that have been put on the table, and we've 

critiqued them. Whether or not we feel that they fix what 

the problem is, or whether or not they make sense and real 

practical sense on that. So we have not ignored what other 

people have put on the table.

At first, at least my partner have on numerous occasions met 

with various native leaders to try and talk about what is 

needed. My partner has also attended a number of subsis­

tence seminars that put on by the native groups to talk 

about this issue. The bottom line, however, is that while 

we as a state have the ability to deal with protection of 

subsistence rights, subsistence uses for its people, we 

can't do it within the parameters of ANILCA. And, you know,

I guess the bottom line that I'd like to say is that one 

thing that she just mentioned for example, we don't want to 

open ANILCA. Well the fact of the manner is that I believe 

it was last week that these very same people were saying 

that, have requested an amendment to Title 8 and its my 

understanding there's another one in the works for I believe 

some changes to Title 8. So Title 8 can be changed appar­

ently when there's something that you want but can't be 

changed when its something you don't want. I'd also like to 

point out that if you, and I don't know how many of you have
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actually looked at ANILCA, but ANILCA is very clear that the 

subsistence preference created: 1) as long as the federal 

government is the one implementing it, only applies to 

federal public lands. It does not apply to outside lands. 

They make it clear. They talk about public lands. They 

assign public lands in terms of being federal. The provi­

sion that gives me the most pause, which is the provision 

being able to go back into federal court and get a civil

injunction, which to me is the interference with the manage­

ment of our resources, that provision only kicks in for the 

state; only kicks in when the state as a general law of 

applicability to state and private lands. And that's what 

is in Section 807. Its very clear that the federal court 

does not get involved in our management decisions off of 

federal land unless we have a law of general applicability. 

And that's the reason that we're suggesting the way to 

change this is to 1) challenge the federal government of 

course, we don't think its constitution; 2) go back to 

Congress since obviously ANILCA can be amended without 

opening up all the list of problems, and 3) go ahead and we

should, after its all done, enact an law that protects

subsistence use. There's no problem with that. But define 

subsistence use in terms that are constitutional. We're not 

- we believe very strongly that our state, that people who 

wrote our constitution - and many of them are still alive 

today — did a good job. We don't think its something that 

needs to be fixed. Our state constitution is a model state 

constitution. Its one that has done us a lot of good for 

all these years. We shouldn't be messing with it. The 

federal laws been enacted for 10 years. I don't think 

anybody in this room is going to argue that its not a flawed 

law. Then why are we going to constitutionalize some flawed 

law. Everybody agrees it hasn't worked. It hasn't

__________, so instead of constitutionalizing it and ruining

our state constitution, which many of, even the people of 

the legislature took part in writing - we ought to uphold
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the state constitution and instead challenge the federal 

government and get the federal government to changes its 

position.

Mitchel1:

Cotten:

Mr. Chairman. Before, I don't want to get into my remarks 

until obviously the committee is through with any questions 

it had for Julie, but just in response to Hep. Cotten. In 

addition to the normal debates that have gone on both within 

the legislature over the years and in Congress over the 

years, I'm sure that most of you will recall that Gov. 

Sheffield took basically Rep. Cotten's suggestion to heart 

after the initiative in 1982, and established a blue-ribbon 

commission that was chaired by Sen. Butrovich that assembled 

people, I think of good will, to sit down in a non-political 

environment and start at the beginning and go to the end and 

work through these problems, both in terms of the policy 

choices involved and in terms of the mechanics. And at tiie 

end of that process, everyone came up empty handed because 

ultimately this is a public policy choice and it is not 

something that people of good will sitting down can somehow 

come to a resolution of. They reflect, as I think one of 

you mentioned earlier, they reflect in terms of the various 

positions, some very fundamental differences about what you 

think our state is about, and about how all of us should 

relate to people who live out in the Bush. But I just 

wanted to put on the record that the suggestion that Rep. 

Cotten had made was good one and its been tried and unfortu­

nately we didn't get very far.

Well, its obviously not a new idea. But right now you both, 

both lawyers, you as a lawyer for one side and you as a 

lawyer for the other side, feel that you've got protection 

by the federal government, and that's where you're going. 

And you're going to keep going there until you feel like 

that option isn't available to you anymore, then you're 

going to have to stay inside the state to fix it.
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Wallis:

Navarre:

Jacobus:

Hudson:

Mr. Chairman, its Rep. Wallis in Juneau. Mike could you 

tell me who was talking right after AFN presentation please.

Yeah, Sam asked a question. Cherie Jacobus answered it and 

then Don Mitchell replied to that.

I think Rep. Cotten's idea is a good one, but let me tell 

you why it didn't work before, and there's only one reason 

it didn't work in my opinion. I think people of good will 

can sit down and solve this problem as long as they get 

ANILCA off their backs. As long as its the driving force, 

the parameters it sets are impossible for you to implement 

and to protect the resource the way its supposed to be 

protected. If you could, in a vacuum, get rid of ANILCA and 

try to solve this problem, I think that all of us could come 

up with solutions that people could live with. But that's 

the problem. You've got this monkey on your back and its 

the driving force. If you look at the testimony back in 

1985 and 1986 in front of the legislature, you will see

repeatedly people say this is the proposal because we have 

to have it this way because of ANILCA. I am suggesting to 

you that you can't re-invent the wheel. You've got to say 

this isn't working. If its a square wheel it doesn't work, 

and this is a square wheel. You've got to start over again. 

You've got to say to the feds, ANILCA doesn't work. We're 

not going to comply with this because it doesn't work. The

feds have no right to tell us how we're going to solve our

problems. They don't understand Alaska.

One of the things that's pretty evident to me is that as we 

we proposed at the end of last session to essentially vote 

the majority or two-thirds of ourselves to present to the 

public this complex issue. If this level of debate were to 

be articulated to the general public, I don't know where 

they would come down. If they heard on one side that there 

appears to be a tremendous amount of emotions that are
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Jacobus:

Taylor:

Kitka:

evoked simply by this debate. There are very strong trusts 

that certain groups have in the federal law and the federal 

protection of their interests. And there's certain groups 

that have this great trust in the constitution protecting 

their interest. And I don't know how, quite frankly, the 

public would have a vote on that. And I'm really curious if 

it was defeated where would we be then.

You'd be right back where you are today.

Julie I was fascinated with your comment in particular 

regarding the Tongess. The Tongess legislation, for who's 

not aware of it, has made significant changes in ANILCA now. 

Both the House legislation and the Senate. Your comment was 

that if, in fact changes were not forthcoming as far as the 

amendment in our constitution, we might be very well facing 

in the conference committee additional amendments to ANILCA 

regarding the subsistence issue. Could you clarify that for 

me.

Yeah. I guess I was using that as an example as far as the 

Tongess issue on that. Our assessment of the political 

situation back there, and we had meetings with the key staff 

on all the major committees that deal with Indian legisla­

ture back there, which on the Senate side is the Senate 

Energy and Natural Resources Committee and the Senate Indian 

Committee on Indian Affairs, and on the House side its the

House and Interior _____ Affairs. They're involved in the

House and Senate conference on that. And what we've been 

told by everybody is expect a blow-up in the next three 

weeks as they try to sort that whole thing out. If Subsis­

tence goes back and is laid upon as an Alaska issue that 

people are asking the Congress to settle on that, the same 

players that are involved in the Tongass issue, for example 

Congressman Miller, for example our own delegation, for 

example Sen. Bennett Johnson from Louisiana who chairs the
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Taylor:

Energy Committee - you're asking all these people to sit 

down and agree upon something on that. And they have many 

differences and many battles and many fronts on that, and I 

think subsistence is not an easy issue to ask them to 

resolve. I don't think it would be something that could get 

done in a very short period of time unless there was this 

really solid strong consensus in Alaska. I don't see that 

there's a strong solid consensus in Alaska to amend ANILCA. 

We're opposed to amending ANILCA as far as subsistence. And 

so I don't think that not trying to address it in the state 

level, and not trying to resolve it in the state on that, 

and saying we want to do X, Y and Z which ultimately cause 

its out of compliance with ANILCA, will require either it 

being resolved in the courts or going back and amending 

ANILCA. I think that you're opening a very dangerous door 

and putting yet another Alaska issue on the delegation try 

to win in a short period of time. Cause like I said, our 

assessment on amending ANILCA on major issue, which we think 

subsistence would be very controversial back there, is a 

three-five process. During that 3-5 year process, the 

federal government will be in there managing whatever 

jurisdiction that they claim, as well as all the different 

parties will be litigating the major policy choices that 

they think are wrong. We do not think that that is in 

Alaska's best interest is to allow the federal government to 

come in and manage during that 3-5 year period as this all 

gets hammered out and beaten back and forth in the Congress. 

We think that that is a very dangerous route to go, and we 

very much object to throwing this on as another issue for 

the Congress to resolve because we see that it would be a 

big battle back there. I was using the Tongass as an 

example.

You didn't mean though that something would happen during 

the conference committee involving subsistence that would 

somehow be added into the Tongass legislation.
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Kitka:

Taylor:

Well, I don't see it becoming added right into Tongass 

legislation unless they felt that that was a conference-able 

issue. But I do know, as a fact, that the major players 

that hammering out and beating on each other are going to be 

the same people that dealing with subsistence. And if 

people don't think our congressional delegation have a tough 

time with some of these people on the other side of the 

table, that's exactly the same battleground that you'd be 

dropping this in in the Congress. And, you know if people 

are willing to take that chance and are willing to see what 

they would have to have on the table and what are the things 

that would be you know try to leveraged against on that just 

do away with doing what in our view is the right thing, 

which is making sure that the constitution is flexible

enough to continue this policy. I think its a big gamble. 

And like I said, we are not willing to support that ap­

proach, however, if the legislature fails to do that, we'll 

have to whatever we need to do to protect out people's 

interest. Like I said, we're talking about very practical 

on the ground. We're talking about people that depend upon 

this; that feed their families; that will be impacted in

August when whatever these rules, how they impact hunts and 

the fishing, the whole thing. And what one of the other 

speakers earlier said, well, it shouldn't be a problem 

because people are going to do it anyway. Well, we would 

prefer not to have our people be subject to citations and 

classified as criminals for continuing to do what they've 

done for centuries. And that's what's at stake is to try to 

make the subsistence fit in that whole thing so that this 

going forward if they do continue to fish and continue to

hunt the way they traditionally do. We want them to be

doing it legally.

Julie, its my understanding AFN in 1980 strongly supported 

and was one of the prime movers of seeing to it that this 

subsistence language was placed in ANILCA.
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Ki tka: 

Taylor:

Navarre:

Mitchel1:

Yes.

You welcomed and sought and accomplished the forced federal 

intervention in our state of federal management of our 

resources. Now you're telling your people publicly, "have 

the legislature solve this problem, and keep those feds from 

interfering up here." Then you're telling the legislature, 

"solve the problem the way we want it solved, or else we'll 

take you to federal court and get federal management over 

fisheries, even." So that seems to be kind of a gun is at 

our head that you people help put there. Well now you're 

saying, if you don't do what we want you to do, we'll pull 

the trigger one way or we'll pull the trigger the other.

I think what they are doing is advocating for a position 

that they support and also articulating at the same time 

some of the possible consequences with respect to what might 

happen if we don't. I have three other participants for the

panel. Mr. Mitchell, Mr. Starkey and Mr. Wallery, and I'd

like to get through them. If people have to ask questions, 

we could do that, but I would like to get through those 

three and then we can come back to the questions. Mr. 

Mitchell.

Thank you Mr. Chairman. For the record my name is Don 

Mitchell. I have, as the years have come and gone, great 

sympathy both for this committee and for the legislature as 

a whole because perhaps unlike other people that have 

testified, its been my experience that as the sessions have 

come and gone, that as a general rule the people that have 

election certificates around generally try and do the right 

thing. I think one of the reasons that doing the right 

thing is so difficult and I think you're going to hear it

from me this afternoon is that it is very difficult for you

as a legislator to come to common agreement as to what the 

facts are and what the law is. And various people who are
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representing various points of view - various interest 

groups - obviously have their own interest in putting their 

own curve on the ball. With respect to, well with all due 

respect to Ms. Jacobus, many of the statements of fact, and 

many of the statements of law that you've been told about 

the situation this afternoon are in my judgement f"correct. 

And I think that the Department of Law, with respect to most 

of my judgments, would agree with me. It doesn't make any 

difference whether I'm right or Ms. Jacobus is right. Its 

unfortunate that under our legislative system that what we 

can't do is have some sort of special master who all of you 

would trust, sit down for hours on end and listen to us 

rattle on, and then issue some findings of fact about the 

situation really is. And I think that if everybody could 

then agree that that person had told you the truth I think 

we'd be a long day down the road past where we are right 

now. Unfortunately, that isn't the way it works, so I will 

give you my side of the story and I guess you're going to 

have to decide on your own which of us is right and which of 

us is wrong.

Now, with respect to Rep. Taylor, I think you're last 

question is actually my first comment. And that is, you 

know, for a state as young as we are, its amazing what a 

lack of history we have. And, there has been all of this 

rhetoric about how the ANILCA process for regulating hunting 

and fishing is unworkable; about how that has been forced 

down the throat of the State of Alaska by know-nothing

federal government; about how somehow ________  went back

there and did this mean thing to the fish and game boards. 

Well I think its important to understand what we're talking 

about here. This all started in in 1976. In 1976, for 

those of you that follow fish and game issues, the Western 

Arctic Caribou herd crashed. It disappeared. It went from 

like 200,000 animals overnight to less than 50. At that the 

governor of this state, Jay Hammond asked the federal
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government to declare a federal disaster area in the north­

ern Arctic for those villages. A federal disaster area as 

if the flood had occurred in Ohio that occurred up there - 

as if there had been a tornado. There were sides of beef 

being flown into those villages on hercs to prevent literal 

starvation - literal starvation. Now this was long before 

all of this started about subsistence.

What did our Board of Game do? The biologists said that it 

was possible, even with the poor condition of the herd, to 

take 3,000 bulls out of it. Well, 3,000 animals was far, 

far below what the normal hunting had been on the Western 

Arctic herd. So the Board of Game, which included Sydney 

Huntington, who we refer about as a leading expert on this 

subject, they sat down without any laws, no state subsis-. 

tence law, no federal subsistence law, and they passed a

regulation. Now what that regulation said was chat the

first thing is we're going stop all hunting on that herd 

except for the people that live in the villages. It wasn't 

a racial thing. It just said the people that live out in 

the villages, i-or the people who live in Fairbanks, I'm

sorry, you know there just isn't enough to go around, you 

can't go hunting. The second thing they said was, "you 

know, there aren't even enough animals to satisfy the 

reasonable needs of even all the people out in the villag­

es." So then they set up a process where they took all the 

village residents and they divided them up and they ranked 

them according to household based upon the individual 

dependents of that particular household on caribou. And

also the folks in Barrow - there were a lot of people in 

Barrow - but heck you know they got walrus' and they got 

whales, so they didn't get sc many permits, and people on 

Anitovik Pass, where its caribou you don't eat - they got a 

whole bunch.
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Well, that was our state did to deal with this problem. And 

what happened? The Tanana Valley Sportsmen, who are member 

of the outdoor council went to state court and they filed a 

lawsuit to stop the board from doing that. On what grounds? 

Because they said it was unconstitutional even to hand out 

hunting opportunities in our states on the basis of economic 

need. Even when Gov. Hammond was up there declaring a 

federal disaster area. Now one of the arguments that they 

made in that lawsuit, which started in 1977, was that the 

legislature had, even if it was the policy, that the legis­

lature had not delegated the Board of Game the authority to 

do that kind pf thing. Well, while that lawsuit was working 

its way through the courts and the Alaska Supreme Court 

eventually dumped the whole case in a case called State v. 

Tanana Valley Sportsmen, which was issued in 1978. Well 

while that was working its way through, a number of your 

colleagues said, well you know if there is some misunder­

standing about whether or not we think what the board did in 

that situation is good public policy, well let's fix it. 

Let's make it clear that the board did exactly the right 

thing. There's no federal intervention here. It was your 

colleagues saying, you know, if this is a legal question, 

well of course this is an appropriate response. Now, while 

all that was going on, you may recall that in 1977 the 

ANILCA process was just starting up and in August of 1977 

the House Interior Committee came up to Alaska and they 

spent three weeks, traveling, holding hearings both in 

Anchorage and Fairbanks, and all throughout the Bush. And 

if you read that hearing record, that hearing record came 

away with that committee hearing from your constituents that 

live out in the villages saying that what had happened with 

the Western Arctic Caribou herd was an exception to the 

rule. Generally speaking if the Board of Game a":d the Board 

of Fisheries had to pick between Mr. Elias' people and 

people that live out in the villages, or Ms. Jacobus' people 

and people that live out in the villages - that the people
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that live out in the villages would lose. And it was at 

that point, the result of that hearing, that they were told 

by Alaskans, how Alaskans were being treated; that the 

Congress in its judgment said that there was a national 

interest in this issue.

Now that leads me to my second point, and that is there has 

been a lot of talk again without a lot of historical fact 

about somehow this decision by Congress has somehow intruded 

into Alaska's management prerogative. Well with all due 

respect - I know the rhetoric - I know we're all proud to be 

a state - I know how hard we fought the administration of 

the territory by the federal government. But that's not 

true. The fact of the matter is that in the Statehood Bill, 

when the Statehood Bill was on the floor of the House of 

Representatives, there was an amendment added to Section 6E 

of the Statehood Act. And that amendment said, even at that 

time in 1958, that amendment said, even when Alaska becomes 

a state, Alaska will not get authority to regulate hunting 

and fishing within its borders until it can prove to the 

national legislature that his has a program for doing that 

that will be consistent with what the Congress viewed as the 

national interest.

Now if you'll read the congressional record of that debate, 

and you look at the reasons that Congress did that, you will 

see that the reason they did it was because your colleagues 

in establishing a fish and game board, established a process 

that even then acting Gov. Wade, remember Gov. Eagan was 

second. Gov. Wade, with a letter to the legislature, he 

said I cannot believe that you've come up with the statute 

to regulate hunting and fishing because it simply is not 

fair to Alaska natives who live out in the bush, who are 

half the population of this state and depend on its resourc­

es. That is in the congressional record. And Congress 

said, well you know, if that's what's going on up there,
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wait a minute -hold it. Let's wait, and let's them go back 

and let's let them try it again if that's what the governor 

thinks, in a way that will advance what we believe is the 

public interest.

Now, the state did that and in 1960 got authority from the 

federal government to regulate hunting fishing. That has 

nothing to do with whether or not there is a legitimate 

national interest in that subject. You got authority to 

have the Board of Game regulate the hunting of marine

mammals in 1960. In 1972 Congress, in its wisdom, came 

forward and said, you know, we think there is a national 

interest associated not only in Alaska, but throughout the 

United States in the way the states regulating marine 

mammals. We think they're doing a bad job, and we're going 

to assert our jurisdiction to stop the way they are doing 

it. Congress enacted the Marine Mammal Protection Act in 

1972. What did it do? It took authority away from you and 

the Board and Game to regulate hunting of marine mammals. 

You don't have it today. No one ever said that was an 

inappropriate or unconstitutional act of the United States 

Congress. Whether it was Congress asserting the national 

interest in this very important subject matter. If you look 

at - Rep. Taylor mentioned migratory water fowl - the State 

of Alaska has never had authority to regulate migratory

water foul except to implement decisions that have been made

annually by the federal government. You don't hear a bunch

of commotion that somehow this is intruding into the manage­

ment of our Board of Game. No one would eve think of such a 

thing, because obviously there is a national interest that 

everybody realizes is associated with these activities.

I could go on and on. The point is that Congress did not 

mark any new ground with respect to ANILCA. What Congress 

did was to respond to the interests of Alaskans, and re­

sponded to a failure, if I may blunt, on the part of the
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Board of Fisheries and the Board of Game, over time to 

adequately respond to the legitimate interests of people who 

live out in the Bush. And that's the situation.

Now there has been a of talk about opening ANILCA. I get 

paid to know something about opening ANILCA. And I would 

say that, as I think Julie indicated, that nothing is 

impossible. ANILCA has been opened before and ANILCA will 

be opened again. But I think that what you need to know is 

what Julie's tried to tell you, is that it is a very diffi­

cult process, even under the best of circumstances. This 

would be under the worst of circumstances and there are a 

lot of people cut in the weeds who have to be dealt with. 

Even if we could all agree - a good example - as I'm sure 

some of you interested in resources know - John Katz and I 

spent over half a decade trying to open ANILCA to get title 

to the beds of navigable rivers and lakes conferred both to 

the State of Alaska and to the native community in terms of 

their land selections. It took us approximately six months 

to convince the members of Congress that had jurisdiction 

over all of this, that we were right and the staffs that 

handled the details that we were right. It took approxi­

mately 7 years to get that bill through Congress even though 

we were right all the time and had the done the deal in 

terms of the merits in six months. Why? Because even 

though they had no legitimate interest in the subject 

matter, the Sierra Club and the wilderness society sat out 

there for seven years with their hand out in the middle of 

the road and said they would not move until they were paid. 

And it wasn't until finally they were worn down after 7 

years that that legislation got through. Now if you think 

that even if somehow Ms. Jacobus and I are going to sit down 

and we're going to work some magic and we're going to come 

up with some way to re-invent the wheel. That if we were 

all to take that back and you had Mr. McDowell and Ms. Kitka 

and everybody else in the world testify at a Congressional



hearing about let's open Title 8 of ANILCA and fix this 

minor problem, if you believe as legislators that that's 

going to happen in any time short of the time frame that 

went on with respect to the submerged lands effort. With 

all due respect, I think you're not well informed about what 

the situation is in Congress. And I don't agree with Don 

Young and Ted Stevens on a lot of things, but I think that 

they would agree with me and I don't think they're jiving 

you when they tell you what the situation is back there.

Now with respect to these regulations, there has been a lot

of talk and you've heard a number of statements of _____

from Ms. Jacobus about there's no problem here because this 

doesn't apply to fish. I don't want to bore you with the 

details, but the fact of the matter is that there are a 

number of us that are most disappointed with respect to the 

way that the Secretary of the Interior has dischatged his 

ANILCA obligations as they are expressed in those draft 

regulations. I don't want to get into the process that went 

on back there. I think the process itself i:, legally 

suspect in terms of what the Secretary did. But I think

that on the merits, what Ms. Jacobus has not told you is 

that the definition of public lands in Section 102 of ANILCA

refers to lands. That lands is a term of ____  in ANILCA

that includes the waters. That the federal government - 

that your ownership of the bed of a water column has got 

absolutely nothing whatsoever to do with the constitution of 

authority of the United States Congress to regulate the use 

of that water column and the resources in it. That's why 

you have to get a permit from the Corp of Engineers when you

want to put a log dump in the Cube Cove down in Southeast.

Its ridiculous to say that there is no federal interest.

The only question here is whether or not with respect to

ANILCA, Congress intended to assert that federal interest 

over fish. Without boring you any further, the record is 

replete with both committee reports and other materials, the



use of the word "fish" in the text of the statute itself and 

both Rep. Udall and also Sen. Stevens. If you read their 

remarks on the floor indicated to the members, that it was 

their view that the federal priority applied to all the 

waters of Alaska. Now that may get litigated - it may not. 

If it gets litigated, the point of view I just expressed to 

you may prevail, it may not. But to say as legislators you 

have no problem here that is broken that needs fixing, you 

assessment of our collective situation, that I would hope 

that you would rethink very, very carefully, other than just 

taking Ms. Jacobus' word for it.

The last thing is that I think that there's a lot of talk 

about somehow that if we could just get rid of ANILCA that 

we wouldn't have the federal courts involved in our busi­

ness. And that's another way of saying that we won't have 

the courts involved in our business. It doesn't make any 

difference whether its a federal judge or a state. The fact 

of the matter is I've worked in front of the Board of 

Fisheries and the Board of Game for almost 15 years, and if 

there's anything those folks hate, is having a judge come 

and second guess their judgment about a deal that they made.

I can understand that. I don't like having people telling 

me I'm wrong either. But the fact of the matter is that its 

through our court system that citizens of this country can 

resolve differences of opinion without having to physical 

force. That's why we invented judges - they perform a 

useful service. What our Board of Game and our Board of 

Fish is supposed to do is they are supposed to apply legal 

standards to factual circumstances and come up with fair 

results. If they don't do that, under our system of govern­

ment there are judges tha* will review that decision is 

people think that they did it wrong. Now Mr. Starkey, I'm 

sure, will talk about the Kwiethluk caribou case. But it 

had nothing whatsoever to do with damage to the resource. 

The record indicated, the record I have seen, is that the
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Board itself indicated that the folks out there had a need 

for those caribou and that the biology would have supported 

50 animals being taken. And what did they do? They said 

the heck with that, let's go to lunch. That's what the 

record said and that's what the judge looked at. Now in 

that kind of a case I don't think there's anything irrespon­

sible about a judge coming in and telling the Board of Game 

that they made the wrong decision. If there's anything 

irresponsible was the Board of Game going to lunch in that 

kind of a circumstance.

That's what this is about. And the final last thing that

frosts my cake personally is that in terms of Rep. Hudson,

you indicated how complex all of this is and what would the 

public think about all this if they had to vote on it. 

That's not what the public, if this amendment is passed, is 

to be asked to vote on. You know in 1982, the same people 

that are now telling you don't let the people vote, were the 

people that went out and got the signatures to require the

people to vote about a decision that you had already made.

At that time, while the subsistence priority under state law 

was not limited in the statute just to people who lived out 

in the Bush. The regulations that the Board of Game and the 

Board of Fisheries had adopted to implement that law, did 

limit the subsistence priority just to people that lived out 

in the villages. That set of regulations was invalidated by 

the courts in the Madison case, but that didn't occur until 

1985, 3 years after the vote when Alaskans were asked their 

view on this. And I think any of you who were - and I know 

a lot of you were who were involved in all of that. I don't 

think that a reasonable person can say that Alaskans....

Tape 4B

....to express a view on that issue again was that all the 

polling dated that I've seen and all of you folks went 

through the election have seen all the polling data as well, 

indicates that statewide, and even in this town, this very
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town, by a substantial margin if you put that same question 

to people that live here in town here today, you'll get an 

even more overwnelming vote today then you did in 1982. 

They're going to say, well of course if there isn't enough ’ 

to go around people out in the village should step to the 

front of the line. And I'm - its the most anti-democratic 

decision that I think that - and I'm personally offended by 

the cynicism of the people that put this on the ballot in 

1982 coming up in front of you today and saying that people 

shouldn't be allowed to express their view again about this 

issue. And with that I've probably taken more than my share 

of time Mr. Chairman. And I'll be happy to answer any 

questions.

END TAPE 4, Side B.
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town, by a substantial margin if you put that same question 

to people that live here in town here today, you'll get an 

even more overwhelming vote today then you did in 1982. 

They're going to say, well of course if there isn't enough 

to go around people out in the village should step to the 

front of the line. And I'm - its the most anti-democratic 

decision that I think that - and I'm personally offended by 

the cynicism of the people that put this on the ballot in 

1982 coming up in front of you today and saying that people 

shouldn't be allowed to express their view again about this 

issue. And with that I've probably taken more than my share 

of time Mr. Chairman. And I'll be happy to answer any 

questions.

Thank you Mr. Chairman. Don, I have a great deal of respect 

for your ability because I'm one legislator at this table 

who's been around this issue almost as long as you have 

been. You've been around a couple years longer, but I think 

I have a good working knowledge of the issue and all the 

issues around it. And, I recall in the 1979-80 area when I 

served on the special committee on subsistence and you were 

the attorney for AFN and Mr. Cohen at that time wasn't 

working through the Dept, of Fish & Game, he was working for 

one of the native groups, I don't recall which one it • is. 

And I at the time kept challenging the constitutionality of

the subsistence law that took the Supreme Court _______  ten

years to get around to agreeing with me that is was 

unconstitutional. I felt at that time as I feel now that we 

have no business through law or the constitution attempting 

to discriminate. And having said that, I like you believe 

the majority of the people in this state would feel that if, 

in a time of a shortage of a resource, that it should go to 

those people in the most dire need of those resources. It 

doesn't mean that I believe that everybody that lives in the 

rural areas is in dire need. I don't believe that those 

that are in charge of the corporation are in dire need.



They make a great amount of money and much more than many 

of the people that I represent in this town. So, while I 

feel a rural preference, as you call it, may be in the best 

interest of all, I believe that we can solve it on the state 

level through the usage category of the constitution, but 

not on a discriminatory basis. And I feel that what all of 

you are afraid of is that all the urbanites are going to 

rush out to the Bush to go subsistence hunting and fishing. 

And I flat don't believe that's true. Recause most people 

that I represent, and the people around this table represent, 

couldn't afford to fly out to the Bush to go hunting and 

fishing. They go hunting and fishing locally. Well, I 

think that yes we've had federal management in this state 

and the caribou case that you bought up is a good case in 

point. We've had federal management fjr a long time and it. 

has not been based on the sustained yield principle. I 

think that we need to sit down together to work to solve the

is?'ie. We need to amend ______  inside the state and then go

hand and hand back to the federal government and say that 

you're the ones that went back and said and after, it was 

after the law was put on the books that Gov. Hammond and AFN 

went back to Congress and convinced Congress that because we 

had a subsistence law on the books it should be written into 

to ANILCA. It was and it was then taken to court after the 

1982 vote, found lacking, and then it was amended in 1986. 

So I think that what we need to do at this point is 

recognize to amend our constitution, to discriminate, and 

that's what you're asking us to do, against one segment of 

our population over another is the wrong approach. I think 

that we should sit down, and I liked your comments on it, on 

the usage section of the constitution and come up with a 

personal use category for the people that live in the rural 

areas. Work it out on a sustained yield principle, not a 

judge's ruling, and I happen to know the Fish & Game 

biologist that recommended that those caribou not be taken, 

and were most distraught when Judge Holland that the
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Mitchell:

sustained yield principle would not be looked favorably upon 

and caribou would be taken. I happen to know that because I 

was working real close with him to save the moose that time. 

Anyway, I didn't mean to sit here and go through all of that

with you, but I really feel that I've been at this as long

as you've been at it, almost. I know the arguments on both

sides. I'm very aware of the 1982 votes. I think there are 

ways to reach this problem within the state - that we can 

pass a state law that allows us to address the subsistence 

of the rural areas that would not find the Board of 

Fisheries and the Board of Game in violation of the

constitution. And that then we could go back to the federal

government and say v/e're taking care of subsistence, as you

went back when ANILCA was being passed and said we got this 

law on a state level, we'd now like to have it immortalized 

in federa1 law. So, your comments, please.

Mr. Chairman if I could respond very briefly. First of all 

Rep. Barnes, while its a real priority in the view of both 

of your colleagues in 1985, or the majority of your

colleagues in 1985 and 1986, and the opinion of the Congress 

in 1980 is the best public policy in their judgment. That 

is not to say that its only public policy. Obviously there 

are different ways to accomplish the same ends. But I think 

I can say, as we've had this discussion many times over the

years, is that I _______  people of good faith, and why I

don't question your good faith, I believe that there are 

many people I represent and myself personally, who don't 

agree with your assessment of the policy ramifications here. 

But we don't have to resolve that other than to say that 

reasonable minds can get to the bottom of this issue. 

Secondly, with respect to your chronology of the history, 

with all due respect its incorrect. When the Interior 

committee came up on August 20 of 1977, they held a hearing 

in Fairbanks. '77 - long long before all of the rest of 

this stuff started. Byron Mallott was then president of the
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Alaska Federation of Natives, and you, if you'll consult the 

hearing the record, which is a written record, you will find 

that at that time that he suggested to Congress, for exactly 

the reasons that I just described to you, that Congress 

might want to consider getting involved in this issue. This 

pre-dated the 1978 law. Now it so happened that the 

legislature in 1978, since the Interior Committee did in 

fact take President Mallott up on that offer, in 1978 the 

legislature did look to the then current text of ANILCA for

drafting help in terms of how they were going to have a

statute. But to say that this got started in ANILCA first, 

or didn't get started - however you said it - is, I'm sorry, 

is incorrect. The last thing I'd say is this discrimination 

business, which I think is worth some discussion. And that

is if there's anything you here from the other side, its

always discrimination is terrible, how can you discriminate 

equal opportunity. The fact of the matter is you know as 

legislators, state government acting through the legislature 

and through the executive discriminates against and amongst 

state citizens all the time. There is nothing 

unconstitutional or unlawful about discrimination. What is 

unlawful about discrimination is if the classifications that 

you draw are unreasonable, or if those classifications do 

not further what a reasonable person would say was a 

legitimate purpose. If that's the case, then I think you 

can be called on the carpet. But to say that discrimination 

is per se somehow wrong - you know I have a good friend who 

is a dentist who lives in Bethel and makes a lot more money 

than I do. He went out and got a state loan to build a 

house and he paid in the heyday AHFC about 2 points less 

then I would pay in Anchorage. Why? Because you in your 

judgment said that people that live out in the Bush need 

.pecial access to state resources. I was discriminated 

against. Did I care? Yeah, I did as a matter of a fact 

sitting in his house. But you know I could understand the 

legislature making and the executive making that judgment



that no matter how much that guy made nut in Bethel, in 

terms of building a house he was dis-similarly situated from 

me sitting in the south addition. And in the same way to 

say that that same person, so he works for the village

corporation in Tantutliak, and you brought up somehow if he 

works for a corporation that means you shouldn't be part of 

the system. To say that that person is not dis-similarly 

situated from me in the South Addition with respect to

hunting - with all due respect, at least I don't view that 

as being a correct statement of fact Mow the final thing 

about discrimination and about our constitution is that this 

is dissimilar to what we went through with limited entry. A 

number of people in this state including some of you and

your former colleagues said you know we've got to do 

something about limited entry. You know resources are 

getting over-harvested on the one hand, and the people that 

depend on those resources for money aren't able to make a 

living. There are a number ways tried to implement that 

public policy, and what happened? The Alaska Supreme Court 

and the federal courts consistently said I'm sorry, our

state constitution doesn't allow you to implement that 

policy. That didn't mean it wasn't the right policy. It 

just meant that at least three of the members of the Alaska 

Supreme Court weren't going to let you do it. So that was 

put up to the vote of the people. Do you want to change the 

constitution to allow the legislature the discretion to

implement that police? And the people asked the question,

and they said sure. And that's how you got limited entry. 

This is not an impressive as an act of walking off the cliff 

that the governor is suggesting that the legislature to

consider next week. And I do think that it relates directly 

to this whole thing about we can't discriminate, we can't 

discrimination, and I don't think frankly that the debate, 

with all due respect, is helped by that kind of rhetoric. I 

think a better line of rhetoric would be of course

government discriminates, but let's make sure that we do it



in a way that thoughtful and accomplishes some real 

important goals for our state.

Rep. Boucher: I think from a historical point of view and its been brought

up, there's a lot of people that do need to get caught on 

the history and read it. I have tried to do that. But 

K^.'s go back. There is a lot reference made to the 

constitution. They took away fish wheels, subsistence 

worked then. We ought to take a look at how it worked and 

why it worked. I think the major reason it doesn't v/ork 

today is because of the pipeline boom and the urban pressure 

that's brought on and its magnified in other areas, 

alcoholism, and others to rural Alaska. And a good friend 

from Muldoon talks about economic need. It keeps, and I 

refer back to the Berger Committee when he traveled 

throughout. Its a way of life in some places. And we've 

got to get this in focus. To some parts its a spirit. Look 

at the culture. So stop just classifying as though you're 

ringing a cash register. It may be economic to us - its 

spiritual to them. And I do believe, and there is 

provision, maybe we are going to have in this state wake up 

and have that constitutional convention that we seem to keep 

shying away from for one reason or other, and I do believe 

that we have a constitutional convention that the people 

will say Alaska isn't New York or any place - there is no 

other place in our country, that this combination of 

circumstances exist. To say that we take it back to those 

people that don't even begin to understand Alaska much less 

the cross cultural that we have is to simply reduce it to an 

environment of emotional need and I think that's what Julie 

is talking about, and we'll lose out on that issue, you can 

just bet. We have never won the issue. I do believe that 

it should go to the voters. Some of the reasons I heard 

not, well somebody's going to mount a big campaign to do it. 

Well, so what. Let's have it in the arena of free debate, 

and I think one of the things that would happen and m*ybe

-1 4 8 -



Navarre:

Taylor:

this isn't a perfect amendment, it would go for more debate 

such as we are having now. And the one thing that has 

concerned with me consistently, and I agree with what you 

say sir, to say the people of this state cannot make a 

decision for whatever reason on any subject, I resent. I 

don't care what subject it is, go to the people and you 

might not get the answer you want, but you will get an 

answer. And I think the only way that this is going to be 

solved is to place it in the public arena and raise the 

level of debate on it. And you mentioned the poll, I saw 

one last night. Its 62% in this city and not picked out in 

the other areas, in some of the urban areas. When the 

question of fairness comes up - and that appears to be the 

only thing they are voting on right now, I think sir, Mr. 

Chairman, and maybe this isn't a perfect approach, I think 

taking it into the public arena to the people of the State 

of Alaska will certainly improve the situation. And if 

somebody comes to me and said well I'm opposed to taking the 

issue to the people of Alaska, they've lost me right there. 

Because I do believe that that THE ISSUE CAN BE SOLVED.

Thank you Red. I'll also mention at this time just for the 

record, for those of you who don't know and I think most 

people here do know that the legislature cannot pass a 

constitutional amendment. We don't have that autnority. What 

we can do is put the question before the voters on whether 

or not they want to pass a constitutional amendment. We can 

stop a constitutional amendment from happening, but we 

cannot in and of ourselves pass a constitutional amendment. 

Rep. Taylor.

I'd like to get back to the subject. Don, you didn't get a 

chance to answer the question I'd asked. You started right 

into your thing and then got talking to Ramona. The 

question that she had followed up on which I'd really like 

to have your comments on. Is it possible for us to
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Mitchel1:

Taylor:

structure a statutory change under the Article Common 

Ownership provision within the constitution, defining it on 

the basis of uses as opposed to on the basis of users?

Well, I think there are two separate parts of it. I'll try 

to get to that. One is that certainly you can, just like 

with commercial fishing versus sport fishing. Commercial

fishing under Alaska law is viewed as fishing with a net 

basically for money and sportfishing is viewed under our 

laws as fishing with a hook and line. Now you can say that 

everybody on earth who wants to go fishing with a hook and 

line can fish during this time of the year which means that 

when these particular fish stocks are coming by and

everybody who wants to fish with a net can fish at another 

t'me of the year. What you're doing is that you're 

allocating access to fishing opportunities on different fish 

stocks to different people engaged in certain uses. You do 

that all the time and that's what I think, there was

reference made to Kenai Peninsula Cooperative, you stated

the case where the Alaska Supreme Court said you could do 

that. Now what the court also said you could do, in at 

least the way I read the McDowel 1 case, is that the court 

said you can discriminate in our judgment on the Common Use 

Clause, so long as you do it individually. So long as you 

take a clipboard out to somebody's house and you find out 

whether or not they make more.or less money than the guy 

next door and you let that guy go to the head of the line 

behind the other guy. If you do that on an individual 

basis, we're not going to cell you row, but we're going to 

give you a hint that maybe you can do that.

This might in essence is what could have happened if they 

had implemented the caribou solution that you suggested 

earlier.
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