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HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.0. BOX'Y, JUNEAU 99511

(907) 465-3592 *

April 12, 1989

To: Senator Fred Zharoff

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed amendment to S3 82

Prior to scheduling SB 82 for a hearing before the House Labor and Commerce
Committee on Tuesday, April 18, 1 would like you to review the attached legal
opinion from Legislative Counsel, Jack Chenoweth,

To ally the concerns that prompted the request for a legal opinion, I"ve asked
Jack to draft a proposed amendment to S3 82 that would limit*individuals,
partnerships, joint ventures and corporations, other than CFA3, from
participating in more than twenty percent of the loans for particular types ute
limited entry permits in any given area (i.e. Bristol Bay set net permits), |
would like youi response to this proposed amendment prior to submitting it to
the Committee f;r their consideration.

Please contact me or Ginger 3aim at 4954 if you have any questions or need

additional information.

cc: Representative Ben Grussendcrf
Representative Gscrca Jacko
Representative Lyman Hoffman

ad/gb
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 31, 1989

SUBJECT: Amendment of lending practices of the
Commercial Fishing and Agriculture Bank
(SB 82)

TO: Representative Dave Donley, Chair

House Labor and Commerce Committee

FROM: Jack Chenoweth
Legislative Couné&j

This 1is intended to respond to your March 27 memo. Let me
take the questions 1in numerical order.

Your first question asks how the authority of persons who
borrow from the Bank is changed by the bill.

The changes proposed in this bill, 1in the main, affect
obligations and responsibilities of the Commercial Fishing
and Aquaculture Bank. The legislation does little to limit
the authority of persons who are clients of the Bank.

Rather, as to those persons, there is some broadening of
borrowing opportunity and purportedly some better protection
of the interests of state fisherman. Specifically,

(1) a borrower may pledge a second limited entry permit
as collateral for a loan, 1if the pledge gains loan ap-
prcval and the permit pledged meets the requirements of
AS 44.81.230(b) [proposed AS 44.81.230(e), added by
bill section 3]?

(2) a borrower anticipating foreclosure on a loan for
which an entry permit serves as collateral mav nominate
an otherwise qualified person to assume the obligation]j
the borrower may thereafter transfer to the person nom-—
inated the rights and liabilities, thereby keeping the
permit "within the family"” [proposed AS 44.81.730(f),
added by bill section 3]» that nomination may be made
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tnucn later in the foreclosure process than 1is now au—
thorized, and is exercisable as late as 30 days after
the giving of notice by the bank to the borrower that
the limited entry commiesicn is refusing to purchase a
loan in default that is secured by a permit [proposed
AS 44.81.250(b), added by bill section 6]j

When these provisions are read and applied in conjunction
with bill section 2 (""issue certificates of loan participa—
tion") , | am advised that the purpose is to permit the de—
faulting borrower who holds the limited entry permit to bet—
ter assure that the permit remains in the community or area
without being assigned to a person from another part of the
state or to a non-resident. The plan, as | understand it,

is this:

CFAB"s concept provides for the seller [i.e. the
current permit holder] to share in the credit risk
of a CFAB-financed purchase, while CFAB 1in turn
shares with the seller the financial protection of
the bank"s ability to foreclose its permit lien in
the event or immediate default. This isaccom—
plished by the seller using a portion of the sale
proceeds to purchase a participation in the Iloan
involved, and by the purchaser designating the
seller to assume the debt in the event of default
and foreclosure. By purchasing the loan par—
ticipation, the seller also becomes entitled to
receive a market interest rate on the deferred
portion of the sale proceeds.

You next inquire as to possible dilution of a permit hold—
er"s control of a permit if other entities take a loan par—
ticipation role, as SB 82 authorizes.

An entity other than a natural person may not hold a limited
entry permit. Limited entry permits are to be issued only
to individuals. See AS 16,"43.140 and AS 16.43.990(5), lim—
iting the definition of "person.”

As noted in part I, at least as to loans involving permits
that are tending toward default or are in default, the
changes oroposed by AS 44.81.210(a), 44.81,230, and

44 _.81.250(b) may involve second parties in the risk and
obligation of an assumed CFAB loan. The certificate of loan
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participation may involve an entity other than a person, but
nothing in the changes proposed by SB 82 would modify the
requirement in AS 16,43 that a limited entry pernit be held
by an individual.

The extent of a loan participation arrangement is not other—
wise addressed by AS 44.81 or AS 16.43, so, as drafted, the
extent of the influence of the "outside"™ parties on the per—
mit holder 1is probably a matter between the parties or, 1in
some instances, between the parties and the Bank.

You ask whether one or more groups, making use of the loan
participation rola authorized by SB 82, could exert dispro—
portion” control in a fishery,

I suspect it is possible for one entity--or several--having
substantial assets and influence, to associate with indi—
vidual permit holders through loan arrangements evidenced by
certificates of loan participation in order to gain the ben—
efit of a significant economic advantage in a profitable
fishery, At the same time, the probability of that occur—
ring seems remote, given the high cost of acquiring limited
entry permits that allow entry into the most lucrative
fisheries. The likelihood of consolidation of permits
around one individual or group through execution of a series
of loan participation arrangements 1is more theoretical than

real.

Current law would seem to prohibit wielding of comparable
influence in a fishery on the basis of Bank loan participa—
tion arrangements simply because the statutes do not now
authorize these arrangements.

v

You raise a question as to the relationship between a permit
holder and tfe Bank that may differ from the relationship
between a permit holder and another lender.

The holder of a limited entry permit mav use that permit as
loan collateral only in conjunction with the Commercial
Fishing Loan Act, AS 16.10.310, and loans from the Commer —
cial Fishing and Agriculture Bank. The distinguishing fea—
ture is the explicit authority of the state Commercial Fish—
ing Loan Act program managers and the Bank to foreclose on
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the permit in the event of default. See AS 16.10.338 (a
limited entry permit may be used as collateral for a Commer —
cial Fishing Loan Act loan)} AS 44.81.210(a)(20) (authoriz—
ing the Bank to make loans to individual commercial fisher—
men for limited entry loans). IT a person with a permit
secures a loan from any other source, the permit holder may
not collateralize the loan--may not look to the permit as
security for the loan. AS 16.43.150(Qg)-. In other words,
the Commercial Fishing Loan Act and the Bank hold preferred
exclusive positions as makers of loans involving the use of
limited entry permits as collateral.

It is for that reason that the lean arrangements evidenced
by certificates of loan participation involving third
parties, limited entry permits, and Bank loans--an 1idea

proposed in this legislation--have significance. The exact
nature of a loan arrangement is not spelled out in the stat-—
ute. It is leftto the permit holder*and the other party to
the loan arrangement to define their own terms and con—
ditions. The analytical statement from which 1 drafted ap-—

pears to assume, though it is not altogether certain that it
would be true inevery instance, that a loan arrangement
entered into under authority proposed to be granted in bill
section 2 would involve a family member or person within the
same community as the defaulting borrower.

I can"t provide you with any other 1insight into prospective
loan arrangements than this. The committee may want to call
Senator Zharoff or the principal executive of the Bank to
testify concerning the extent of the relationship that might
be anticipated under a loan arrangement provision.

\%

Finally, you inquire after limitations on the sales of fore—
closed permits to persons who are state residents,

AS 44.81.250 addresses loan deficiencies and foreclosed lim—
ited entry permit transfers involving defaulted Bank loans.
It sets up a scheme of permit buy-backs by the Commercial
Fisheries Entry Commission and allows a defaulting borrower
to nominate someone to accept the obligations of the loan.
Under other amendments made by the bill to this section, the
opportunity of the borrower to nominate a qualified person

to assume a loan that 19 is extended. Section 8 of the bill
adds a new subsection to AS 44.81.250 covering situations in
which there is no buy-back and no nomination of a qualified
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person 1is made, The addition authorizes the Bank to sell a
permit to a commercial fisherman who has been a state resi—
dent for two years.

Our drafting followed the language set out in the model sug—
gested. The model used the word "may," though the accompa—
nying memorandum saidi "(The change made by t]his section
requires that any foreclosed permit sale by CFAB be to a
resident Alaska fisherman .. ." I interpret that to mean
that the party seeking the change believed that use of "nay"l
virtually compelled the Bank®"s selection of a resident.

Indeed, "may"” be as close as the legislature could rea—
sonably come to require designation of a resident in the
transfer of the permit. Substitution of "shall" would like—
ly hasten a challenge to the requirement by a non-resident
who, having sufficient resources, 1is willing and able to
purchase the permit outright, relieving the borrower of the
debt obligation. With the language rewritten to direct or
require the permit"s sale to a resident, the non-resident
could~challenge denial of sale of the permit to him or her,
claiming a privileges and immunities violation, Without
extensive research on the point, 1 suggest that the claim
could prevail. The limited entry permit, as you knew, was
intended to promote protection and rational development of
the resource in the state. Within the regulated fishery,
residency has not been an issue. Historically, the Issuance
and sale of entry permits does not draw distinctions between
residents and non-residents, Efforts in this section to
limit transfers of defaulted entry permits to residents
fairly invites a direct challenge by an interested
non-resident.

To the balance of the question, I can only note my observa—
tion made earlier: under the mechanism proposed, at least
in theory, it would be possible, albeit not likely, for the
Bank, over an extended period, to steer the award of de—
faulted limited entry permits to one or another individuals
having substantially similar interests, so that the indi—
viduals) might exercise substantial or disprcportional in—
fluence 1in the fishery.

JC:gc:kb
WKG8/099



UNITED FISHERMEN OF ALASKA

211J4th Streﬁt, 28“81106
%458

UNITED FISHERMEN OF ALASKA

Resolution 89-1

WHEREAS Alaska has a system of limited entry that regulates participation
in many of the commercial fisheries of the state, and

WHEREAS in many of the rural areas of the state there has been a permit
drain caused by sales of locally owned permits to persons living
outside of the area, and

WHEREAS the permit drain is detrimental to the economies of rural
Alaska, and

WHEREAS the opportunity for some Alaskans to obtain financing for the
purchase of permits is limited by lending requirements that they
cannot satisfy, and

WHEREAS the Alaska Commercial Fishing and Agriculture Bank was created
to serve the credit needs of resident Alaska fishermen, and

WHEREAS CFAB has developed a concept that would increase the opp ""nities
for Alaskans to obtain permit financing, and

WHEREAS the implementation of the CFAB concept will require changes to
the statute that governs the cooperative,

NOW THEREFORE BE IT RESOLVED that United Fishermen of Alaska endorses and
supports the creation of a loan program that will increase the opportunities
for more Alaskans to purchase limited entry permits, and

BE IT FURTHER RESOLVED that United Fishermen of Alaska supports the

purposes and intents of Senate Bill 82 and House Bill 108.

. W,' / y viS_ > l/>!/. f*/ ) /y jlll,/
Theo Matthews Date
President

El
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COMMERCIAL FISHERIES ENTRY COMMISSION P.0. BOX KB

JUNEAU, ALASKA 99011-0302
PHONE : (907) 465-4C81

January 11, 1989

The Honorable Fred F. Zharoff
Alaska State. Legislature
M/S 3100

Re: CFAB Legislation
SB 82

Dear Senator Zharoff:

Thank you for the opportunity to review your legislation introduced
on behalf of the Alaska Commercial Fishing and Agriculture Bank, which 1
understand has become SB 82.

CFAB’s president, Mr. Ed Crane, developed the idea behind the
legislation about a year ago, and we have discussed the proposal with him
a number of times since then. We are very pleased that CFAB perceived the
need and took the initiative to develop this remedy. We also commend you
for having introduced this legislation.

SB 82 appears to the Entry Commission to be sound. For those Alaskan
fishermen wishing to take advantage of such an opportunity, this
legislation should be helpful. In direct response to your question, we
would be happy to support this legislation. Please do not hesitate to
contact us, if ve can provide you with any further information.

Cordially,
COMMERCIAL FISHERIES ENTRY COMMISSION
Bruce Twomley, Chairman
..ich Listowski, Commissioner
Phil Smith, Commissioner
by : S
cc: Bob Evans X n
Deputy Chief of Staff

Office of the Governor
M/S 0101

rnew
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EXAMINER'S CXTTENTS AM) CCMUJSICJ'E !

SCOPE CF EXAMINATION

In compliance with Chapter 81 of the Alaska Statutes, an examination of the Alaska
Commercial Fishing and Agricultural Bank was done by the Department of Gamerce and
Economic Developmsit, Division of Banking, that contains financial information
prepared in acccordance with generally accepted accounting principles.

LOAN FORTFO-IO

Examination ratios and trends_ indicate continued improvement in the quality of the
loan portfolio and the reduction of adversely classified assets. The ratio of
adversely classified loans to total loans decreased from 32.25% at the previous
examination an November 30, 1937, to 14.09/. at this examination. Similarly, the
ratio. of overdue loans to gross foans decreased from 37.36/C at the previous
examination to 22.107. at present. All of the examination ratios demonstrate a
dramatic improvement from the bank's condition at the first examination by the
Division of Banking on April 29, 1985.

Non-earning loans totaled 512,761,0.8 at the Prev_lo_us examination compared to
53,768,757 at presait. The amount of loans classified 10ss de,creas,(id from
51,891,596 to 5252,611. These reductions were accomplished primarily through loan
work-outs and collection of problem loans. The loan loss reserve of 52,229,916
represents 6.04% of total loans and leases and appears adequate.

Year-to-date earnings have been substantial due to the aforementioned collection of
problem loans which contributed approximately 53,048,000 of interest income an a
one-time hasis. The bank had been using 1ts nat operatlng loss carryforward to
offset its federal income tax liability,; but the increased earnings for the current
fiscal year may deplete the tax credif.

M K FCLICIES AND PRACTICES

The present management team-has_siqnificantly reduced the volume of problem and
non-eaming_1pans, and appears t0 have bnoug t the bamkJ»ck to_pnjdEnt Iendln%
practices and Rroﬂtable operations. This has been done dufing a depr~slon”that
continues to challenge "the Alaska economy. It is a?proplate~~at~th|s time to review
the Alaska statutes with_an eyg tQithe future to determine what the role the bank
wil 1 play in helpln%_t? deyelop the infrastruetur;e_inlalaska. Some_forethought is.
needed to.Prowde the TeX|b|I|tVf,to examine new business opportunities and markets
i

to enalble the bank to batter fulfill its statutory mandate.

State Banking Authority (Signature) m |

Frank J. Puschak by: ferry.C. Lutz
Examiner (Signature)

'rf /< ' ') n

y
FDIC 6300/03A (1-83) 1



IMBER
ADMINISTRATION, SUPERVISION, AND CONTROL

1. Does the bank have written loan policies which are periodically revised and aPproved by
the Board of Directors? Provide an overall assessment of said policies specifically
noting any deficiencies and remedial measures anticipated.

In response to recommendations from external auditors, the bank adopted a new policy for
non-accrual loans, The loan policy was considered outdated at the previous examindtion and
has yet to be revised. Management agreed that it was time to update the loan policy and
would strive to do so as soon as possible.

2. Does, the bonk have a written investment policy incorporating I|qU|d|t% obd|ect|ves and
funding strategies that is periodically reviewed and approvéd by the Doord of ==
Directors? . Provide an overall assessment of said policy ,commentlnq cn anY deficiencies
in the pollcx or any significant deviations tlierefrom which did nol have the prior
consent of the Board or Investment Committee.

The bank does nat have a formal investment policy at this time. Because there are no
deposit liabilities, the bank's present source of funds Is the National Bank for
CoqperatlvestformerI% Spokane Bank for Cooperatives). As long as subject bank performs
satisfactory it can borrow from the National Bank for Cooperatives.

3. Comment an the extent_to which recommendations made by supervisory authorities and
internal/external auditors are reviewed and implementéd by management.

To the extent that external auditors recommendations appear applicable to the operations of
subject bank, management is receptive to and implements such recommendations.

4. Comment with respect to management’s knowledge, adherence, and willingness to comply
with governing laws, regulations, and the Corporation's Statements of Policy.

Bank management has a good knowledqe of applicap.l_e_S.tatutes_and .requlations, and
demonstrates a willingness to comply with same.

5. Indicate whether or not the bank is owned or controlled by any individual or other
interest, If so, state particulars as to the extent of control and amount of stock held

by such interests.

The major shareholder is the State of Alaska by virtue of its initial capitalisation of the
bank. However, these shares are non-voting and the State.of Alaska exercises no control
over bank policies and procedures other than by enactment of statues or regulation.

6. Describe the bank's relationship with .my tank holdin ,compan?/ and/or affiliate
specifically contenting upon any unfavorable trends which could adversely affect the

hank.

The bank formed a subsidiary, CFAB Services Inc., which is cresently dormant. The purpose
to enable the bank to ?ursue business opportunities related to its ‘type of lending.  One
example would be to offer its specialized vessel mortgage and foreclosure experience to
other financial institutions.

7. Carment cn other matters relating to administration, supervision, and control by
directors and management.

No comrent,

FDIC 6300/00 (6-02) 6
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SECTIONAL ANALYSIS FOR DRAFT BILL

"An Act relating to loans and lending practices of the Alaska Commercial
Fishing and Agriculture Bank; providing an exemption for the bank®"s member, hip
stock and certain other securities issued by the bank from registration unae.,?
the Alaska Securities Act; and providing for an effective date."

SECTION 1 PURPOSE.

Explains the rationale behind the bill.

SECTION 2
New paragraph (12) added to 44.81.210(a).

Gives CFAB the power to issue loan participation certificates.

SECTION 3
New subsections (e) and (f) added to 44.81.230.

(e) Allows a borrower to pledge more than one limited entry permit as
security for a loan. This will be of benefit to fishermen who have
multiple permits and are trying to expand their operations. They
will be able to use their limited entry permits as financial assets
to leverage the funds they need to purchase vessels, gear, etc.
They can diversify and spread fixed costs over more fisheries. This
will be of particular benefit to fishermen who have little
liquidity, but substantial equity in existing permits.

) Allows a borrower to nominate another person to assume the debt on a
permit loan. This way the individual who holds a loan participation
certificate can take over the loan in the case of foreclosure.

SECTION 4
Amendment to subsection (b) in 44.81.235.

Corrects an oversight 1in the existing statute by allowing a loan
made to purchase a limited entry permit to be included when a single
permit is pledged to secure multiple loans.

SECTION 5

Amendment to subsection (c) in 44.81.235.

Corrects an oversight 1in the existing statute by allowing CFAB to
refinance a loan which is made to purchase a limited entry permit.



CFAB draft

SECTION 6

SECTION 7

SECTION 8

SECTION 9

SECTION 10

bill sectional analysis - page 2
\

Under the current statute, CFAB may accept a permit as collateral
when refinancing loans for fishing vessels, fishing gear, set net
sites, and working capital, but not loans which are for the purchase
of a permit.

Amendment to subsection (b) in 44.81.250.

Makes this section of the existing CFAB statute consistent with the
amendment in paragraph (f) of Section 3, above, by including a
reference to the nomination of a person to assume debt.

Amendment to subsection (u) in 44.81.250.

Adds reference to loans for the purchase of limited entry permits to
the statute regarding CFAB"s legal rights curing foreclosure.

New subsection (e) added to 44.81.250.

Describes the procedure CFAB shall follow when it has repossessed a
limited entry permit.

New paragraph (12) added to 45.55.140(a).

Exempts CFAB from the state®s securities registration requirements.
This restores the exemption CFAB had 1in statute when it was
originally created. The exemption 1is currently granted to banks,
savings institutions, savings and loan associations, trust
companies, Toreign governments, employee benefit plans, insurance
companies, credit unions, nonprofit organizations, and others. The
exemption will allow CFAB to offer loan participation certificates
and remove the question of whether this transaction must comply with
the extensive requirements for securities registration. CFAB will
still be subject to annual audits by the Division of Banking,
Securities and Corporations, an independent outside auditor, and,
upon legislative instruction, by the Legislative Audit Division, as
provided for in 44.81.270.

Immediate effective date.
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AMENDMENT

OFFERED IN THE HOUSE BY THE LABOR AND
TO: SB 82 COMMERCE COMMITTEE

Page 1, line 29, after "ventures'":

Insert ", but the bank may not issue a certificate of loan participa—
tion if the certificate would allow participation by the member, individu—
al, corporation, partnership, or joint venture 1in Jloans that individually
or cumulatively 1involve more than 20 percent of .the commercial fishery

entry permits 1issued for one type of gear in a specific fishery resource

administrative area”

-1- 4/19/89
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Chenoweth
1>R0 PcsE.O
OFFERED IN THE HOUSE BY THE LABOR AND
T0: SB 82 COMMERCE COMMITTEE
Page 1, line 29, after "ventures":
Insert ", but the bank may not issue a certificate of loan participa—

tion if the certificate would allow participation by the member, individu—
al, corporation, or joint venture in Jloans that individually or cumula—
tively involve more than 20 percent of the commercial Tfishery entry permits

issued for one type of gear in a specific TfTishery resource administrative

area"

-1- 4/11/89



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
(907) 465-3592

April 12, 1989

To: Senator Fred Zharoff

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed amendment to SB 82

Prior to scheduling SB 82 for a hearing before the House Labor and Commerce
Committee on Tuesday, April 18, I would like you to review the attached legal
opinion from Legislative Counsel, Jack Chenoweth.

To ally the concerns that prompted the request for a legal opinion, I"ve asked
Jack to draft a proposed amendment to SB 82 that would limit individuals,
partnerships, joint ventures and corporations, other than CFAB, from
participating in more than twenty percent of the loans for particular types of
limited entry permits in any given area (i.e. Bristol Bay set net permits). I
would like your response to this proposed amendment prior to submitting it to
the Committee for their consideration.

Please contact me or Ginger Bairn at 4954 if you have any questions or need
additional information.

cc: Representative Ben Grussendorf
Representative George Jacko
Representative Lyman Hoffman

dd/gb
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MEMORANDUWM March 31, 1989

SUBJECT: Amendment of lending practices of the
Commercial Fishing and Agriculture Bank
(SB 82)

TO: Representative Dave Donley, Chair

House Labor and Commerce Committee

FROM: Jack Chenoweth
Legislative Coun

This is intended to respond to your March 27 memo, Let me
take the questions in numerical order.

Your first question asks how the authority of persons who
borrow from the Bank 1is changed by the bill.

The changes proposed in this bill, 1in the mai;., affect
obligations and responsibilities of the Commercial Fishing
and Aquaculture Bank. The Ilegislation does little to limit
the authority of persons who are clients of the Bank,

lather, as to those persons, there is some broadening of
borrowing opportunity and purportedly some better protection
of the interests of state fisherman. Specifically,

(1) a borrower may pledge a second limited entry permit
as collateral for a loan, if the pledge gains loan ap—
proval and the permit pledged meets the requirements of
AS 44.81.230(b) [proposed AS 44.81.230(e), added by
bill section 3];

(2) a borrower anticipating foreclosure on a loan for
which an entry permit serves as collateral may nominate
an otherwise qualified person to assume the obligation;
the borrower may thereafter transfer to the person nom—
inated the rights and liabilities, thereby keeping the
permit "within the family™ [proposed AS 44.81.230(f),
added by bill section 3]; that nomination may be made
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much later in the foreclosure process than is now au—
thorized, and is exercisable as late as 30 days after

the giving of notice by the bank to the borrower that

the limited entry commission is refusing to purchase a
loan in default that 1is secured by a permit [proposed

AS 44.81.250(b), added by bill section 6];

When these provisions are read and applied in conjunction
with bill section 2 ("issue certificates of loan participa—
tion™) , 1 am advised that the purpose 1is to permit the de—
faulting borrower who holds the limited entry permit to bet—
ter assure that the permit remains in the community or area
without being assigned to a person from another part of the

state or to a non-resident. The plan, as I understand it,
is this:

CFAB"s concept provides for the seller [i.e. the
current permit holder] to share in the credit risk
of a CFAB-financed purchase, while CFAB in turn
shares with the seller the financial protection of
the bank"s ability to foreclose its permit lien in
the event of immediate default. This 1isaccom—
plished by the seller using a portion of the sale
proceeds to purchase a participation in the loan
involved, and by the purchaser designating the
seller to assume the debt in the event of default
and foreclosure. By purchasing the loan par—
ticipation, the seller also becomes entitled to
receive a market interest rate on the deferred
portion of the sale proceeds.

You next inquire as to possible dilution of a permit hold—
er 3 control of a permit if other entities take a loan par—
ticipation role, as SB 82 authorizes.

An entity other than a natural person may not hold a limited
entry permit. Limited entry permits are to be 1issued only
to individuals. See AS 16.43.140 and AS 16.43.990(5), Ilim—
iting the definition of "person."

As noted 1in part 1, at least as to loans involving permits
that are tending toward default or are in default, the
changes proposed by AS 44.81.210(a), 44.81.230, and
44.81.250(b) may involve second parties in the risk and
obligation of an assumed CFAB loan. The certificate of loan
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participation may involve an entity other than a person, but
nothing in the changes proposed by SB 82 would modify the
requirement in AS 16.43 that a limited entry permit be held
by an individual.

The extent of a loan participation arrangement 1is not other—
wise addressed by AS 44.81 or AS 16.43, so, as drafted, the
extent of the influence of the "outside™ parties on the per—
mit holder is probably a matter between the parties or, in
some instances, between the parties and the Bank.

You ask whether one or more groups, making use of the loan
participation role authorized by SB 82, could exert dispro-
portional control in a fishery.

I suspect it is possible for one entity--or several--having
substantial assets and influence, to associate with indi—
vidual permit holders through loan arrangements evidenced by
certificates of loan participation in order to gain the ben—
efit of a significant economic advantage in a profitable
fishery. At the same time, the probability of that occur—
ring seems remote, given the high cost of acquiring limited
entry permits that allow entry into the most lucrative
fisheries. The likelihood of consolidation of permits
around one individual or group through execution of a series
of loan participation arrangements 1is more theoretical than
real .

Current law would seem to prohibit wielding of comparable
influence in a fishery on the basis of Bank loan participa—
tion arrangements simply because the statutes do not now
authorize these arrangements.

v

You raise a question as to the relationship between a permit
holder and the Bank that may differ from the relationship
between a permit holder and another lender.

The holder of a limited entry permit may use that permit as
loan collateral only in conjunction with the Commercial
Fishing Loan Act, AS 16.10.310, and loans from the Commer—
cial Fishing and Agriculture Bank. The distinguishing fea—
ture 1is the explicit authority of the state Commercial Fish—
ing Loan Act program managers and the Bank to foreclose on
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the permit in the event of default. See AS 16.10.338 (a
limited entry permit may be used as collateral for a Commer —
cial Fishing Loan Act loan); AS 44.81.210(a)(20) (authoriz-
ing the Bank to make loans to individual commercial fisher—
men for limited entry loans). |If a person with a permit
secures a loan from any other source, the permit holder may
not collateralize the loan--may not look to the permit as
security for the loan. AS 16.43.150(g). In other words,
the Commercial Fishing Loan Act and the Bank hold preferred
exclusive positions as makers of loans involving the use of
limited entry permits as collateral.

It is for that reason that the loan arrangements evidenced
by certificates of loan participation involving third
parties, limited entry permits, and Bank loans--an idea

proposed in this legislation--have significance. The exact
nature of a loan arrangement is not spelled out in the stat-—
ute. It is leftto the permit holder and the other party to
the loan arrangement todefine their own terms and con-—
ditions. The analytical statement from which 1 drafted ap—

pears to assume, though 1t is not altogether certain that it
would be true 1inevery instance, that a loan arrangement
entered into under authority proposed to be granted in bill
section 2 would involve a family member or person within the
same community as the defaulting borrower.

I can"t provide you with any other insight into prospective
loan arrangements than this. The committee may want to call
Senator Zharoff or the principal executive of the Bank to
testify concerning the extent of the relationship that might
be anticipated under a loan arrangement provision.

\%

Finally, you inquire after limitations on the sales of fore—
closed permits to persons who are state residents.

AS 44.81.250 addresses loan deficiencies and foreclosed lim—
ited entry permit transfers involving defaulted Bank loans.
It sets up a scheme of permit buy-backs by the Commercial
Fisheries Entry Commission and allows a defaulting borrower
to nominate someone to accept the obligations of the loan.
Under other amendments made by the bill to this section, the
opportunity of the borrower to nominate a qualified person

to assume a loan that is is extended. Section 8 of the bill
adds a new subsection to AS 44.81.250 covering situations in
which there 1is no buy-back and no nomination of a qualified
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person is made. The addition authorizes the Bank to sell a
permit to a commercial fisherman who has been a state resi—
dent for two years.

Our drafting followed the language set out in the model sug-—
gested. The model used the word "may,"™ though the accompa—

nying memorandum said: "[The change made by t]his section
requires that any foreclosed permit sale by CFAB be to a
resident Alaska fisherman . . _" I interpret that to mean

that the party seeking the change believed that use of "may"
virtually compelled the Bank®s selection of a resident.

Indeed, "may"™ be as close as the legislature could rea—
sonably come to require designation of a resident in the
transfer of the permit. Substitution of "shall™ would like—
ly hasten a challenge to the requirement by a non-resident
who, having sufficient resources, 1is willing and able to
purchase the permit outright, relieving the borrower of the
debt obligation. With the language rewritten to direct or
require the permit"s sale to a resident, the non-resident
could challenge denial of sale of the permit to him or her,
claiming a privileges and immunities violation. Without
extensive research on the point, | suggest that the claim
could prevail. The limited entry permit, as you know, was
intended to promote protection and rational development of
the resource in the state. Within the regulated fishery,
residency has not been an issue. Historically, the issuance
and sale of entry permits does not draw distinctions between
residents and non-residents. Efforts in this section to
limit transfers of defaulted entry permits to residents
fairly invites a direct challenge by an interested
non-resident.

To the balance of the question, 1 can only note my observa-—
tion made earlier: under th< mechanism proposed, at least
in theory, it would be possible, albeit not likely, for the
Bank, over an extended period, to steer the award of de—
faulted limited entry permits to one or another individuals
having substantially similar interests, so that the indi—
vidual (s) might exercise substantial or disproportional in—
fluence in the Tfishery.

JC:gc:kb
WKG8/7099
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M EMORAHDUM

To: Jack Chencwith, Attorney
Legislative Lecal Services

Frcm: Representative Dave Coniey, Chair
House Labcr and Cr merce Committee

F.e: Legal opinion cn effects of £E 82

SB 82, relating to CFAB lending practices, is currently before the House Labcr
and Commerce Committee. Several questions have been raised about the possible
effects of the changes to law proposed under SB 82. Prior to scheduling a
hearing on the measure, 1 would like ycur response to the following:

1. What can members and ether individuals, corporations, partnerships, and
joint ""ventures do under SB 82 that they cannct do under current law?

7. Historically, there have been strong sanctions against any entity oilier
“i.r.n. individual person from owning or having a controlling interest in
a limited entry permit. Cculc SB 82 dilute ar. individuals ccr.trcl ever a
limited entry permit bv allowing members ?rd ether individuals,
corporations, partnerships, and “oint ventures to "carry the paper"™ or
otherwise assume some proprietary interest in a permit?

3. Coulc these groups exert control ever a particular permit holder cr grcup
of permit holders in a particular fishery if they established a
proprietary interest in enough permits 1ir. a given area cr fishery ir.der
the chances proposed in SB £2? How is this different than what cculc
happen under current law?

4. How is the relationship between a permit owner and a bank that has
provided financing for a particular permit, as is often the case under
current law, different than the kind of relationship that may occur
between a permit owner and a member or other individual, a corporation, a
partnership or a joir.t venture that has provided financing for a permit?
How would the relationship differ if the permit owner were also a member
of the corporation, partnership or joint venture that provided financing?

5. Under Section 8 of SB 82, a bank may sell a permit to an individual
commercial fisherman who has been a state resident for two years
immediately preceding the date of the sale. Why may instead of shall?
What 1is to prevent a bank from "handpicking” individuals ever whom they
may be able to exert some control in so far as hew that permit holder may
work the fishery? Aoair., can this section result in a situation where
some entity other than an individual may exert control over a fishery?

I would appreciate * response to these questions at your earliest convenience
so that we may proceed with hearing SB 82. Flease call Ginger Bairn at 4954 if
you have any questions cr need additional information.
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April 15, 1939

Representative Dave Donley
Alaska State Legislature
Juneau, AK 99311

3605 Arctic Blvd., Suite 742 Anchorage, Alaska 99503

Amendment to HD 103 (CFAB)
Dear Representative Donley:

Recently 1 wrote in support of 108, and urged speedy passage to
facilitate this season ™ business. Still a good 1idea, I*think.

But I M writing about, one. aspect of this bill, which you may be
discussing. That .is, the final bill should not become a loop hole to
allow a few people to own more of our inshore limited entry fisheries,
while ethers do the work for them. It is important to the limited
entry concept that entry be permitted to as many participants as
practical. It is crucial to the system that it not become owned by
some small group who is then "selling”™ these rights to individual
serfs, in perpetuity. In short, again an ownership class and a worker

class.

In supporting this bill, 1 assumed that .it would not allow such a
situation to develop. It would seem that the way to keep the status
quo, would be to consider both parties as permit holders for purposes
of CFEC eligibility to participate in other limited fisheries. This
should not restrict any existing rights, and would avoid the situation
of one of these parties having more rights than other permit holders.
IT there are no technical problems something like this should work OK.
Regarding the open and highseas fisheries, we should encourage Alaskans
as we don ™ have a proportionate share of the high seas. Mow, HPFMC 1is
strongly tending toward limited entry 1in those fisheries, which would
make it even more difficult for" Alaskan to matriculate into them.

_TAX considerations: I can*t quite make out whether a permit is
eligible for installment sale under the 1986 changes. Perhaps so under
"business personal or real property under $150,000". if so MB 103
could be of some tax help by making an installment sale possible. This
could help someone selling out for retirement ox- for other reasons.

As it now stands, someone holding a permit through the high
inflation years faces an unattractive situation. The seller would pay
the highest rate on the entire amount of "capital gains". Quotations™*
because there is a difference between a capital gain aim inflation, and
our country seems confused about that. In addition, the seller would
have to recapture all the depreciation on the boat. Usually the full
sale price of a boat more than five years old. Fair enough”™ but still
adds to the overall tax problem of the seller. In some circumstances
the seller could end up a net cash loser in the year of sale.



For a taxpayer facing some low income years due to retirement or
injury the possibility of an i .stallment sale could help, and would be
consistent with other small bi 1iness sellers.

I*d like to know how this 1is coining along. IT 1 can be of any
help, please let me know.

fad Kcm
2152 &mm St
Axdtcmjc, Alaska

99503



BRISTOL BAY SALMON ENHANCEMENT ASSOCIATION
Board of Directors

Chairman Siiosh Anderson, Regional Planning Team

Jim Bingman-Regional Plannimg Team AIFMA-Norm Stadem
Egegik Setnet. Assoc.-Claudia Anderson BBDA—Jack Keane
Paula Cullenberg-U of A Marrme Adv. Prog. Andy Golia-Fisherman
ADFG FRED div.-Jerry Maddem Frank Logusak-Fisherman
0. Mathisen-U of A Fisheries & Ocean Sci. Don Rogers-FRI

Brad Barr-Concerned Area M fishermen WASP-Mark Holum

Last spring a volunteer arroup of Bristol Bay fishermen formed the Bristol Bay
Salmon Enhancement Association (BBSEA). After watching aquaculture associations
throughout Alaska improve tketr fisheries, BBSEA undertook a few projects in Bristol
Bay using a small amount of "irate funding. Concerned primarily with habitat enhance-
ment, BBSEA is developing bemver dam bypasses, beluga and marine mammal studies,
fish ladders and lake food enhancement to improve fry survival. Your direction will de-
termine which projects are implemented.

BBSEA needs your suppcm to continue these initial efforts. In order to develop an
organization which is respcnsr-v? to all user groups, we need volunteers to fill board va-
cancies. We welcome representatives of user groups and those who have time to offer.
We need your advice and woc-.d appreciate your comments on the attached reply card.

Comments & Suggestions

What is your opinion about finan.:;al support for enhancement? Are you willing to reinvest 1% of
your Bristol Bay salmon fishery mto habitat enhancement? YES NO
If your reply is no could you tell jus why?

Could you spend some of your dmte to serve on the board of directors?
Name Organization Phone

ma' e tear offand send us this postpaid card
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BUSINESS REPLY CARD

FIRST CLASS PERMIT NO.81 AT DILLINGHAM, AK
POSTAGE WILL BE PAID BY ADDRESSEE

Bristol Bay Salmon
Enhancement Association
Box 1130

Dillingham, Alaska 99567
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Box 1130 Anchorage, AK
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DID YOU CATCH ENOUGH FISH LAST SEASON?
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MEMORANDUM March 3, 1989

SUBJECT: Sectional analysis
(Work Orders 6-0395 and 6-0953)

T0: Representative Mike Davis
Chair, Legislative Council

FROM: Theresa L. Bannister
Legislative Counsel

This provides a sectional analysis of the above described
bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 (AS 10.06.010). Eliminates an inconsistency with
AS 10.06.h85 by making the loan approval requirement
applicable to employee loans as well as loans to officers
and directors. Clarifies that a corporation has the power
to make guarantees to eliminate a question that they were
included in corporate powers. Gives corporations the powers
of a limited or general partner. Corrects the term for
joint ventures.

Section 2 (AS 10.06.020). The current content 1is designed
to protect third parties from an ability of the corporation,
or any shareholder asserting a derivative claim, to evade
liability for an act or undertaking of a corporate agent by
claiming that it was done without real authority. The
amendment allows the corporation to assert limitations on
the powers of corporate agents set forth in the article but
not to assert limitations found in its bylaws or board
resolutions as a defense to the third party®s claim. This
change would protect shareholders to the extent that the
articles of the corporation contained such limitations on
either the nature of agency power or the manner of 1its
exercise.



Representative Mike Davis
Page 2
March 3, 1989

Section 3 (AS<10.06.025(Ca)). Deletes language that created
an internal conflict within AS 10.06.

Section 4 (AS 10.06.105(c)). Clarifies that the subsection
is not intended to prevent a limited partnership from using
the word "limited" in its name.

Section 5 (AS 10.06.130). Eliminates the need for a
corporation to take any other steps to protect the
exclusivity of its name and allows the corporation to enjoin
the use of the same or a deceptively similar name.

Section 6 (AS 10.06.343). States that the corporation may
issue stock purchase rights or options for shares of any
class or classes. Substitutes "shall™ for "must™ as a
technical change.

Section 7 (AS 10.06.348). Coordinates AS 10.06.348 with the
proposed new AS 10.06.349.

Section 8 (AS 10.06.349). Allows a corporation to issue
shares without certificates and establishes a procedure for
notifying the shareholder of certain information that 1is
usually disclosed on certificates under other sections of
AS 10.06.

Section 9 (AS 10.06.353). Coordinates section with new
ability to issue certificateless shares.

Section 10 (AS 10.06.355). Coordinates section with new
ability to issue certificateless shares.

Section 11 (AS 10.06.356). Allows a corporation to
establish procedures by which the beneficial owner of shares
that are registered in the name of a nominee 1is recognized
by the corporation as the shareholder. The purpose of the
section is to facilitate communication between the
corporation and the beneficial owner.

Section 12 (AS 10.06.358(c)). Eliminates the unqualified
requirement that the amount of distributions payable in
property be based on generally accepted accounting
principles.

Section 13 (AS 10.06.358(d)). Eliminates the unqualified
requirement t”at the eligibility to make certain
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distributions® is limited to corporations that classify their
assets under generally accepted accounting principles.

Section 14 (AS 10.06.358(e)-(f)). Allows a board to
determine that a distribution isnot prohibited either by
generally accepted accounting trinciples or by accounting
practices and principles that are fair and reasonable in the
circumstances. States that statements and determinations
prepared or arrived at under generally accepted accounting
principles are fair and reasonable, but that the fairness
and reasonableness of statements and determinations made
under other practices and principles must be proved by the
corporation.

Section 15 (AS 10.06.360). Changes the insolvency test.
Allows existing directors to make the distribution and then
determine whether the distribution did, 1in fact, render the
corporation unable to meet 1its current debts. If it does,
the corporation cou".d theoretically recover the illicit
dividend from the shareholders.

Section 16 (AS 10.06.385(b)). Coordinates subsection with
new ability to issue certificateless shares.

Section 17 (AS 10.06.385(d)). Coordinates subsection with
new ability to issue certificateless shares.

Section 18 (AS 10.06.405). States that the failure of a
corporation to hold an annual meeting at the required time
does not cause the corporation to forfeit its status, does
not cause a dissolution of the corporation, and does not
affect the validity of corporate action. Restores to .he

j corporations code the section from the former

urporations code that indicated that the failure did not
JL*fect the validity of corporate action.

Section 19 (AS 10.06.413). Substitutes a ten-day minimum
notice of shareholders®™ meeting for the current twenty-day
requirement because some corporations find it difficult to
know 20 days ahead that a meeting will be necessary. Makes
a minor change relating to the mailing of the meeting notice
to a shareholder®s new address.

Section 20 (AS 10.06.418(b)). Makes two minor changes
relating to revocation of a proxy.
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Section 21 (AS 10.06.418(e)). Defines the term "pledgee™”
and makes a citation change tc coordinate with the changes
to AS 10.06.425.

Section 22 (AS "Q«(Q6»418(f)). Coordinates the section with
the changes in AS 10.06.425.

Section 23 (AS 10.06.418(g)). Gives to a transferee (of a
share having an otherwise irrevocable proxy) title clear of
the proxy unless the transferee knows about the proxy
provision or the proxy, or the irrevocability or notice of
the proxy appears on the certificate.

Section 24 (AS 10.06.420(c)). Allows a shareholder®s
authorized attorney-in-fact to vote for the shareholder 1in
person or by written proxy.

Section 25 (AS 10.06.420(e))- Clarifies the intent of the
subsection. States that shares may not be voted if they are
owned, directly or indirectly, by a second corporation,
domestic or foreign, and if the first corporation owns,
directly or indirectly, a majority of the shares entitled to
vote for the directors of the second corporation. This
section is based on a public policy objection to permitting
a corporate subsidiary that is presumably under the direct
or indirect control of the parent to vote shares of the
parent at a meeting of the parent corporation®s
shareholders.

Section 26 (AS 10.06.420(i)). Coordinates subsection with
new ability to issue certificateless shares.

Section 27 (AS 10.06.421). Based on the Revised Model
Business Corporation Act, 1its purpose is to provide
guidelines for election judges and directors when deciding
whether to accept certain documents.

Section 28 (AS 10.06.425(a). Indicates that the subsection
doesn"t invalidate an irrevocable proxy that complies with
AS 10.1:5.418(e) -

Section 29 (AS 10.06.425(b). Rewrites the subsection to
expressly allow shareholders to enter into a voting
agreement or any other agreement if the agreement 1is
consistent with this chapter.
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Section 30 (AS 10.06.430(a)). Makes technical wording
changes to make the use of the term "books and records of
account™ consistent throughout the section.

Section 31 (AS 10.06.430(b)). Conforms the section to the
demand and scope provisions of Sec. 16.02(b)-(c) of the
Revised Model Business Corporation Act. Requires that a
shareholder®s demand to inspect the books and records of a
corporation be made with reasonable particularity. Places
some burden on the shareholder making the request 1in order
to avoid harassment requests. Substitutes "directly
connected™ for "relevant". Makes a technical wording change
to make the use of the term "books and records of account™
consistent throughout the section.

Section 32 (AS 10.06.430(c)). Makes technical wording
changes, including one to make the use of the term "books
and records of account™ consistent throughout the section.

Section 33 (AS 10.06.433(a))- Exempts a corporation with

less than 100 shareholders from the requirement of sending
out an annual report, unless 1its articles or bylaws impose
the requirement.

Section 34 (AS 10. 06.435 "a)). Coordinates subsection with
new ability to issue certificateless shares.

Section 35 (AS 10.06.450(c)). Is taken from Sec. 8.30(c) of
the Revised Model Business “Corporation Act and indicates
when a director cannot be considered to be acting in good
faith.

Section 36 (AS 10.06.450(f)). Follows the suggestion of the
ALl Statement on Corporate Governance and articulates the
business judgment defense for directors. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader 1is referred to
the official comments of the ALl statement for a fuller
understanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 37 (AS 10.06.453(a)). States that the board
consists of one or more members. Establishes how the number
of directors 1is fixed. Restricts changing the number of
directors to amendment of the articles, if the articles fix
the number of directors. Sets the number of directors at
three if the number 1is not otherwise set.
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Section 38 (AS 10.06.453(b)). Coordinates subsection with
new language of AS 10.06.453(a).

Section 39 (AS 10.06.465(d)). Allows a director to resign
at any time.

Section 40 (AS 10.06.470(a)). Coordinates subsection with
new language of AS 10.06.453(a).

Section 41 (AS 10.06.470(b)). Allows a corporation to
establish in its bylaws the machinery for holding a special
board meeting or a meeting of a committee designated by the
board. Shortens the general provision relating to the
minimum required written notice of the meeting from 20 to 10
days and notice by other listed means from 72 to 24 hours.
The general requirement that notice of a special meeting
must disclose the proposed agenda is made subject to bylaw
provisions.

Section 42 (AS 10.06.483(d)). Corrects a citation. Deletes
the reference to "share certificates” because they are
covered by another section and there was a conflict.

Section 43 (AS 10.06.483(e)). Allows officers a limited
right to rely on legal counsel and public accountants.

Section 44 (AS 10.06.483(f)-(9)).- Follows the suggestion of
the ALl Statement on Corporate Governance and articulates
the business judgment defense for officers. No jurisdiction
has, to this point, ever attempted a statutory formulation
of the business judgment rule. The reader is referred to
the official comments of the ALI statement for a fuller
understanding of the relationship between the duties of care
and loyalty and the business judgment rule.

Section 45 (AS 10.06.576(f)). Coordinates subsection with
new ability to issue certificateless shares.

Section 46 (AS 10.06.576(Qg)).- Coordinates subsection with
new ability to issue certificateless shares.

Section 47 (AS 10.06.578(c)). Coordinates subsection with
new ability to issue certificateless shares.

Section 48 (AS 10.06.580(f)). Coordinates subsection with
new ability to issue certificateless shares.
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Section 49 (AS 10.06.605(b)). In addition to technical
changes, indicates that a corporation may dissolve if one of
the three listed situations occurs.

Section 50 (AS 10.06.528(d)). Coordinates subsection with
changes to AS 10.06.425(d).

Section 51 (AS 10.06-530(e)). Coordinates subsection with
changes to AS 10.06.425(e).

Section 52 (AS 10.06.633(a)). Allows the commissioner to
dissolve a corporation if the corporation 1is delinquent six
months in paying i1ts biennial corporation tax. Deletes
paragraph (8) since AS 10.06.155 (registration of agent by
nonresident with controlling interest) 1is repealed by sec.

57 of the bill.

Section 53 (AS 10.06.828). Makes an application for a
certificate of authority or any other application subject to

a filing fee.

Section 54 (AS 10.06.855). Requires that fees and charges
provided for in AS 10.06 be paid in advance.

bection 55 (AS 10.06.960). Updates the citation for the
Alaska Native Claims Settlement Act.

Section 56 (AS 10 .06.960(e) -(f)). Grants the boards of
native corporations the authority to amend their articles
without the necessity of a vote of the shares if the purpose
is to bring the articles into conformity with federal law.
Defines ™"act"™ for the section.

Section 57 (AS 10.06.990(12)). Deletes the term
"controlling interest” since it is not used in AS 10.06.

Section 58 (AS 10.06.990(47)). Defines "entire board" for
the chapter.

Section 59 (AS 10.06.155). Repeals AS 10.06.155,
"Registration of agent by non-resident with controlling

interest".

Section 60 gives the bill an effective date.

TLB:Imb
L7/024
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March 3, 1989

The Honorable Mike Davis

Chair, Alaska Legislative Council
Pouch V, State Capitol

Juneau, Alaska 99811

Re: Bill on the Alaska Corporations Code (AS 10.06)
(6-0953A and 6-0395A)

Dear Representative Davis:

The attached bills (one for the House and one for the Sen—
ate) are submitted to the Alaska Legislative Council pursu—
ant to AS 24.20.075 with the request that they be introduced
in the Sixteenth Legislature. A sectional analysis accom—
panies the bills.

The bills are the product of work done by the Alaska Code
Revision Commission and the Task Force for the Alaska Corpo—
ration Code and represent a consensus of changes and ad-—
ditions to AS 10.06 which passed the Legislature during the
second session of the Fifteenth Legislature.

By way of background, AS 10.06 (CSHB 322(Jud)(efd am S)),
passed the House by a vote of 38-0 and the Senate by a vote
of 14-4. During the final week of consideration of this
bill, both individuals and groups indicated to various leg—
islative members that they had not had sufficient time to
consider the wholesale revision of the Alaska®s for-profit
corporation code (bills virtually identical to the bill that
finally passed the Legislature were introduced and con—
sidered by the Legislature beginning in 1982 through 1988).
In an effort to allow additional comments on AS 10.06, Sena-—
tor Kelly offered an amendment in the Senate to postpone the
effective date of the bill until July, 1989. The Legisla—
ture approved the amendment and the bill was forwarded to
Governor Cowper where 1t was signed into law.

The purpose of the delayed effective date was to allow for
the creation of a task force (the ACC Task Force) represent—
ing those interests which wanted additional time to consider
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AS 10.06 to propose changes and amendments to the bill as
passed for consideration by the Legislature prior to the
July 1989 effective date. The Task Force was comprised of
the following interests:

1. Erik LeRoy representing the Alaska Bar Asso—
ciation s Business Law Committee and the interests of Native

Village Corporations;

2. Willis Kirkpatrick, Director of the Division of
Banking, Corporations and Securities (Mr. Kirkpatrick
chaired the Task Force);

3. David Wolf representing the Alaska Federation of
Natives and the interests of the Native Regional Corpo—
rations;

4. J.P. Tangen representing the interests of the State
Chamber of Commerce;

5. John W. Abbott representing the Alaska Code Re—
vision Commission.

The Task Force was also to have included Elizabeth Johnstone
because she had earlier led a group of five attorneys de—
signed by the Alaska Federation of Natives to work with the
Code Revision Commission in tailoring the new code so that

it reflected the interests of Alaska Native Corporations.

Her whereabouts were unknown and, as such, she did not par—
ticipate. A representative of the Anchorage Chamber of Com—
merce was also contacted to participate in the Task Force

but did not do so.

The Task Force first met in November of 1988 and essentially
finished its work (which was approved by the Alaska Code
Revision Commission) on February 28, 1989. The draft bill
accompanying this letter of transmittal 1is basically the
work product of the Task Force. Although the Task Force has
not seen the final form of the bill, it is our understanding
that the Task Force agrees with the changes proposed by the
bill.

Although the bill appears lengthy, in fact the number of
changes is minimal. In many instances, sections of AS 10.06

which are being modified are duplicated in their entirety,
even though only two or three words are added or deleted.
New sections have been added to clarify the duties of offi-
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cers and directors so that the duties appear 1in respective
sections dealing with directors or officers (the provisions
generally mirror each other in language). In other sections
of the bill, substantive changes have been made to AS 10.06,
which substantive changes are reflected in the sectional
analysis accompanying this letter of transmittal. A member
of the Alaska Code Revision Commission will be available to
testify as to the legal ramifications of each such change at
any committee hearings.

The work of the Task Force has enhanced the clarity of

AS 10.60 by the addition of new language spelling out what
corporate conduct is acceptable. It also reflects the needs
of a cross-section of the Alaskan community that will be op—
erating under the corporations code. We feel that the
changes made are good ones, are defensible and should be

made to make AS 10.06 an even better statutory product. [
would encourage the Legislative Council to give this bill
serious consideration and to encourage its expeditious pas—
sage in both houses of the Legislature.

Because time is short for consideration of this bill, and
because there may be questions concerning the changes and
amendments, | can make my self available for telephone or
teleconference consultation concerning the draft bill.

Again, the Commission would appreciate your consideration of
this bill which, if passed by the Legislature, will take
effect at the same time that AS 10.06 is scheduled to become

law in Alaska.

Respectfully submitted,

John Abbott
Chair
Alaska Code Revision Commission

JA :gc
WKG7/087
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STEVE COWPER, GOVERNOR
231 REPLY TO
DEPARTMENT OF LAW O 1031 W 4th AVENUE
SUITE 200
OFFICE OF THE ATTORNEY GENERAL e,

0 I1st NATIONAL CENTER

February 23, 1990 §°°C”S“MAN ST-

FAIRBANKS. ALASKA 99701-4679

P.0. BOX K-STATE CAPITOL
JUNEAU. ALASKA 99811-0300
PHONE: (907) 465-3600
The Hon. Dave Donley, Chair
anseBLab r & Commerce Committee
U. DbOX

Juneau, AK 99811

Re: SB 88 - Investment Securities
under the UCC

Dear Representative Donley:

This bill, which revises Article 8 of the Unifornm
Commercial Code (AS 45.08) to deal with uncertified securities,
unanimously passed the Senate last month. It is currently pending
before the House Labor and Commerce Committee. By letter dated
February 2, 1990, Art Peterson requested an early hearing on this
bill in your committee. I would like to reiterate that request at

this time.

Enclosed for your reference 1is a copy of an article
recently published by the National Conference of Commissioners on
Uniform State Laws. This article concludes that it is very im—
portant for those few states that have not yet adopted the revised
UCC Article 8 to do so, in order to avoid federal preemption 1in
this area. | therefore urge your committee®s prompt action on this

measure.

Thank you for your consideration of this request. Please
feel free to contact Art Peterson or me if you have any questions
or need any additional information.

Sincerely yours,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:

y W. Bush
AS% t/ Attorney General and
Dep Law Legislative Liaison
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STEVE COWPER, GOVERNOR

REPLY TO:
DEPARTMENT OF LAW O 1031 W 4th AVENUE
SUITE 200
ANCHORAGE . ALASKA 99501-1994
OFFICE OF THEATTORNEY GENERAL PHONE: 1907) 276-3550

O Ist NATIONAL CENTER
100 CUSHMAN ST.
SUITE 400

FAIRBANKS ALASKA 99701-4679
February 2, 1990

P.0. BOX K- STATE CAPITOL
JUNEAU. ALASKA 99811-0300
PHONE: (907) 465-3600

Hon. Dave Donley, Chair

House Labor & Commerce Committee

Alaska State Legislature

P. 0. Box V

Juneau, Alaska 99811

Re: SB 88, investment securities under
the UCC

Dear Rep. Donley:

Please schedule an early hearing for this bill, which is
now in your committee. As | have mentioned, and as John McCabe,
of the National Conference of Commissioners on Uniform State Laws,
testified at the joint House/Senate Labor and Commerce Committee
hearing last April, the bill, although lengthy, presents a single

basic idea: provide a statutory basis for uncertificated
securities. In doing so, it answers a great number of questions
that Alaska law does not now cover. Only a few states, including

Alaska, have not yet enacted these amendments.
Thank you for your consideration.
Yours truly,

DOUGLAS B. BAILY
ATTORNEY GENERAL

W
Peterson
Assistant Attorney General

AHP :cl

cc: Willis Kirkpatrick, Dir.
Division of Banking, Securities
and Corporations
Department of Commerce &
Economic Development

Bob Evans, Legis. Liaison
Governor®s Office
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STATE OF ALASKA BILL VERSION: ~ SB 38 (a)

1989 LEGISLATIVE SESSION PUBLISHDATE:  1/Q/ftQ"
couEST FISCAL NOTE
Revision Date: _ A%encyAﬁected' separenent of Lan

under the Uniform Commercial Code.™

igaﬂse%liorl?ules Committee - - ___ ComponentS' Operations
« Governor

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 89 FY 90 Fy 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUNDING:  (Thousands of Dollars)

GENERALFUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-7TME ~0- 0 _0- 0 0 0
PART-TIME
TEMPORARY

ANALYSIS :  (Attachaseparate pageif necessary)  “floe ZeM

Please see attached

i*n&. ijnjio

Pre aredb Richard 1. Peques, Director Phone ags -3672-c—m—mmee

Slon Administ erviges Date = November 10, 1988

TJat. % vw ' *
ﬁagrovedbywnmlssf@ﬂerr Grace Berq. SchaibVfe, Attorney General Date November 10, 1908
Department of Law

Dlstrlbutlon ng preparer):

Le |Sa|V Inance

Le 1S ane Sponsor

ESLor
Off|ce of Man tand Budget
Impacted gengy esS] : page of
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SB 88 (a)
1/9/89

CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill substantially amended Article 8 of the Uniform
Commercial Code (AS 45.08 in Alaska®™s version) 1in accordance with
recommendations of the Natiorial Conference of Commissioners on
Uniform State Laws (NCCUSL) 1in cooperation with the American Law
Institute and the American Bar Association. This amended version
of Article 8 modernizes the regulation of investment securities
by recognizing the existence of uncertificated securities that
have resulted from computerized securities transactions. Many of
the investment securities financial transactions that take place
today are accomplished by electronic means, without the 1issuance
of certificates, because of the shear load of paper certificates
that have hampered and burdened the financial markets. The
amendments to Article 8 contemplate the elimination of much of
the paper certificates formerly used 1in financial transactions.
These amendments have been endorsed by the Securities Industry
C immittee of the American Society of Corporate Secretaries, and
they have already been adopted by 35 states. It 1is not
anticipated that the changes proposed in the UCC will have any
direct fiscal impact on the Department of Law, because they deal
with private sector transactions.

pace, of



STATE OF ALASKA BILL VERSION: SB 88 (h)
1989 LEGISLATIVE SESSION PUBLISH DATE: 1/o/gg
FISCAL NOTE
REQUEST:
Revision Date: L Agen%y Affected:Department of Revenue
Title: Investmem SECUTIIIES UNMUEr tMe BRU:Treasury

Uniform Commercial Code
Sponsor:Rules Components:
Requestor: Governor

EXPENDITURES/REVENUES:  (Thousands F$f 8&?0”6”3)

] TR 90
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CONTRACTUAL
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TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)

Prepared By: Milt Barker /Y5 Phone: 465-2350
Division: Treasury Oate: December 29- 1988

Approved by Commissipner: Hugh Malone Date: December 29. 1988
AB ncy: De}ﬁartment oP F%evenug
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Distribution (bH)re arer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Ager.cy(les) page 1 of 1



: SB 88
STATE OF ALASKA BILL VERSION.
Vo 6 1989 LEGISLATIVE SESSION PUBLISHDATE: 1/9/89
o FISCAL NOTE
Revision Date: ency Affected: _Namral Resources
Title: UCC investment securities BRU: Hananemenr and Administration
Sponsor: Rules Committee Components:.

Requestor: Governor Cowper

EXPENDITURES/REVENUES:  (ThousandsofDollan)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES

i
| D%SERg@TéJRES

TOTALOPERATING ~ -o- -0- -0- ~u- -u- _0-
CAPITAL ~0- _0- ~0- ~0- ~0- ~0-

REVENUE

FUNDING:  (Thousands of Dollars)

(FSENERALFUND
EDERALFUNDS
OTHR - 0 m N

TOTAL “0~ -0- -u- -u-
POSITIONS:
FULL-TIME

Y

ANALYSIS :  (Attacha separate page if necessary)
This bill does not affect the Department of Natural Resources.

VW - fDE >
i A65-2"00
Division :~ AomnH"ftionjr 1s Hf/Jca- Date:In12Mm L
Issioner: Date: S P
ﬁﬁ@%%?‘:d b)&%(t)[]nrrgllssuﬁréeg ources o

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page.  of
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HOUSE COMMITTEE REPORT

]
bate Referred: January 17, 1990 FURTHER REFERRALS/ JUDICIARV
Date of Committee Action: «3In>140

The LABOR & COMMERCE Committee considered: SB 88
SENATE BILL NO. 88 UCC - INVESTMENT SECURITIES
Ef%rbeA'Ct relating to investment securities under }he Uniform Commercial

RECOMMENDATIONS; the same title
e replaced with a new title

have attached amendment(s)
do pass
do not pass
y  ho recommendation
individual recommendations
additional referral to the Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(BSg:pt) APPROVES PREVIOUS: (Date/Dept)

| ] fiscal impact [ ] fiscal note(s)

w2 [v1 2ero fiscal note_ ero fiscal note(s)
[V] zero with analysis_ [ ] zero fn/analysis

SIGNING DO PASS: SIGNING: $ Z
y~TCfreck a



STATE OF ALASKA BILLVERSION: B 88
1990 LEGISLATIVE SESSION PUBLISH DATE :
REQUEST: FISCAL NOTE
Reyision Dale: warch 22. 1090 bepartnent of Lau
TItYe :An Act relating to investment securities g%eSC}/L’itze.Ctseg;vicpes

under the Uniform Commercial Code."

SpOﬂSOf Rules Commi ttee/Bv Request of Governor Q)m nents. erations
Requestor che Labor and Commerce po °P

EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS
TOTAL OPERATING  —0- -o- -0- -c- -0- -0-
CAPTAL |
REVENUE
FUNDING:  (Thousands of Dollars)
GENERALFUND -0- -0- -0- -0- -0~ -0-
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS:
FULL-TIME 0 -0- -0- -0- -0- 0
PART-TIME
TEMPORARY
ANALYSIS :  (Attacha separate page if necessary)
Please see the attached analysis.
Preparedby. Richard Peoues, Direfctor Phone.
D|V|S|0n - Administrative Services 0" Da.tﬂ March 22, 1990
kV.cL-U ¢ A .
Approved bycomms&lgﬂef* Dofglas B. Bai lly,/ Yttttorney General Date March 22, 1990
Agency Department of Law
Distribution (by preparer).
Legislative Finance-
Legislative Sponsor
Rﬁquest?r
P Ice of Management and Budget t
mpacted Agency(ies) of —
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. 5 8

This bill substantially amends Article 8 of the Uniform Commercial Code (AS
A5.08 in Alaska®"s version) in accordance with recommendations of the National Conference of
Commissioners on Uniform State Laws (NCCUSL) in cooperation with the American Law Institute
and the American Bar Association. This amended version of Article 8 modernizes the
regulation of investment securities by recognizing the existence of uncertificated securities
that have resulted from computerized securities transactions. Many of the investment
securities financial transactions that take place today are accomplished by electronic means,
without the issuance of certificates, because of the shear load of paper certificates that
have hampered and burdened the financial markets. The amendments to Article 8 contemplate
the elimination of much of the paper certificates formerly used in financial transactions.
These amendments have been endorsed by the Securities Industry Committee of the American
Society of Corporate Secretaries, and they have already been adopted by 35 states. It is
not anticipated that the changes proposed in the UCC vill have any direct fiscal impact of

the Department of Law, because they deal with private sector transactions.
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Uniform Activities

Federal Preemption Remains a Serious Threat to the UCC

ArticleJUof the Uniform Commercial
ce again faces a serious threat from
the Federal Government. The Market
Reform Act of 1989, which has been
proposed to the U.S. Congressjointly by the
Securities and Exchange Commission
(SEC) and the Treasury Department,
would, if enacted, amend the Securities Ex-
change Act of 1934 and preempt an un-
determined portion of Article 8 and affect
Article 9 as well.

The Market Reform Act (Senate Bill
648) will most likely move to the floor
sometime in the coming year. The bill has
four principal provisions dealing with:
large stock and options trader reporting;
risk assessment for holding company sys-
tems of securities firms; coordinated clear-
ing and settlement of securities
transactions” including federal preemption
of UCC Article 8; and emergency market
trading suspensions.

The threat of preemption actually
started with the stock market crash of Oc-
tober 1987. The huge market movements
that occurred created margin and other set-
tlement obligations within the stock, op-
tion, and futures markets that involved
extremely large cash payments. Because
many of the participants in each of these
markets also participate in other markets,
the size of these cash flows were larger than
would have been required if clearance and
settlement of products in these markets
were coordinated. The tremendous cash
flows necessitated by the lack of coor-
dinated settlements placed great strains on
our nation’s payment systems, and deprived
the trading markets of liquidity at a time
when it was most needed.

Several reports noted this problem and
suggested that improvements in clearance
and settlement, and specifically increased
intermarket coordination, are among the
important reforms needed. The SEC
report cites the lack of uniformity between
the states in the area of transfers ancl
pledges of uncertificated securities asacom
tributing factor. T he report specifically
notes that noLniLthe sta'tes have adopted
the Article 8 Amendments to the UCC.

Section 17A(f)(l) of the Securities Ex-
change Act, as amended, would authorize
the SEC topromulgate rules concerning the
transfer and pledge of certificated and un-
certificated securities. Paragraph (f)(1)
would authorize the SEC to preempt state
commercial laws (such as Article 8 of the
Uniform Commercial Code) governing
transfer and pledge of securities, but only
upon making three affirmative findings: (1)
that the rule is necessary or appropriate for
the protection of investors or in the public
interest and is reasonably designed to
promote the prompt, accurate, and safe
clearance and settlement of securities
transactions; (2) that in the absence of a
uniform rule, the safe and efficient opera-
tion of the national systemfor clearance and
settlement of securities transactions will be,
or is, substantially impeded (for example,
due to the lack of scope or inconsistent
standards of such state laws); and (3) that to
the extent such rule will impair or diminish
directly or indirectly rights of investors
under state law concerning transfers of
securities, that the benefits of such rule ex-
ceed the detriment to investors.

Obviously this is a serious threat to Ar-
ticle 8 of the UCC. The Article 8 Amend-
ments have still not been adopted in ten
states and the District of Columbia. Five
states picked up the legislation in 1989, but
this is not enough. The only sure way to stop
federal preemption is to complete adop-
tions of UCC-8 everywhere.

The Market Reform Act of 1989 is like-
ly to go to the floor for discussion early in
the new year. With 11 jurisdictions still
without Article Oederal preemption is—a
real possibility, but one that can certainly be
avoided with prompt action on our part.

To maintain the UCC as the preeminent
work of the Conference will require diligent
effort on all our parts. Changes in business
practices and technological developments
have assured changes in the UCC. It must
evolve as business practices do. Commis-
sioners cannot be slow in pressing for adop-
tion Fet[eldcc amendments as they are
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Action;
The LABOR & C CE Committee recommends that:

%AFI; ITY OF Z00S g‘zoo OPERATORS],
civil liab i 200S and zoo operators.”

[ ] be replace(Y}‘ (
[ ] have attaghdy’ Tefaments)

L l ao qﬁz\ﬂtt/\ a%%ndatlon

]] additional rrg?grprma?(g e Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s). APPROVES PREVIOUS:
[ ] fiscal impact [ ] fiscal note(s) published:
C ] zero fiscal note
[ ] £ejf withjanalysis [ ] zero fiscal notes(s).published:

SIGNING J
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Post Office Box V

Juneau, Alaska 99811

Chairman
(907)465-4523

Senate Judiciary Committee

January 26, 1989
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State of Alaska BIl \Versioni. s &
1989 Legislative Session Publish Date:  1/AV®

FISCAL NOTE

REQUEST:

AGENCY ska Court System

ReV|S|on Da |
ritle:  CIvII lighttityofzoos  BRU: Trial MBS

and, zoo operators

Sponsor: Fatks Components:
Requestor: Sprmf-.p Judiciary Cmte

"OPERATING *~TY GO" FY 90 FY® 91 " FY 92 FY 93 \ EY 94
Pers.Services >
Travel

Contractual

Supplies

Equipment

Land/Build.

Grants/Clainms

Miscellaneous

TOTAL " 0 U 1 ~0">” u M = 0

CAPITAL'
M eRUT

General Funds U ' 0 = 0 _____ 0 0 0

Federal Funds
Other

TOTAL

Positions:
Furlt-Time
Part-Time
Temporary

ANALYSIS:
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STATE OF ALASI
1989 LEGISLATIVE SESSION

BILLVE ON: CSSBI3 (fin)

PUBLISH DATE:

FISCAL NOTE

REQUEST:
Tils' A Act réfating to

benefits for members of the ora militia

Sponsor: Rules Camnittee (Governor)
Requestor: Senate,-Finance

EXPENDITURES/REVENUES:
OPERATING FY 89

PERSONAL SERVICES

TRAVEL

FY 90

CONTRACTUAL
SUPPLIES

IADESTRUCTUES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

FUNDING:

GENERAL FUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

(Thousands of Dollars)
2.4

ANALYSIS : (Attacha separatepage ifnecessary)

Agency Affected: Military & Veterans Affairs
BRU: Alaska National Guard

rnmpnnpnk«Office of the Adjutant. General

(Thousands of Dol lars)
FY 91

FY 92

FY 93 FY %4

3.1 4.0 oJed 6.8

Amounts budgeted by this fiscal note will be transferred by RSA to the
Division of Risk Management to pay for additional insurance coverage created

by this bill.
4

Preparedby: Jeff _HanriSQn
Division:

See attached analysis.

Approved by Commissioner™S IfohnSdTaeffS--
Department of Military & Veterans Affairs-

Agency:

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Offiice of Management and Budget
Impacted Agency(ies)

Administrative StSupoort Services.

Phone: 465.-46QP----------

Date:—

Date; |f"] 6"

MVA
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STATE OF ALASKA
1989 LEGISLATIVE SESSION

Bill Version:
Publish Date:

FISCAL NOTE

REQUEST:

cssb93(fin) )

Revision Date:

It e: An Act relating to workers*

compensation benefits for member of ASM

SpOﬂSOf Rules Committee
RequeStOI' Governor

ency Affected:

éﬁu:

Division of Risk Management

Department of

Administration

Components:

EXPENDITURES/REVFNUES;  (Thousands o Dollars

OPERATING FY 89 FY 90

PERSONAL SERVICES 0
TRAVEL 0
CONTRACTUAL 0
SUPPLIES 0
EQUIPMENT 0
LAND & STRUCTURES 0
GRANTS, CLAIMS 0
MISCELLANEOUS 8

i..TAl OPERATING

CAPITAL

REVENUE 0
FUNDING:  (Thousands of Do"lars)

GENERAL FUND 0
FEDERAL FUNDS 0
OTHER 0
TOTAL 0
POSITIONS:

FULL-TIME 0
PART-TIME 0
TEMPORARY 0

DO OO OO ODOO

o O o o

0
0
0

FY 91 FY 92

)
0
0
0
0
0
0
0
0
0

O OO IODODIDODO0 ODIOO

o o © o
o O o o

0 0

0 0

ANALYSIS:  (Attach a separate page if necessary)

The fiscal impact is difficult to project given

small number of employees. The Division of Risk Management would

FY 93

ODOOD IO IODODIODOO

o O o o

FY 94

ODOODOD IODODODOO

o O o o

that it will only affect future claims of a

allocations to the Department of Military and Veterans Affair* by $2.4

this additional exposure represents only a very small portion of total

unlikely that total cost of risk to the State would be

Prepared By Don Hitchock, Dii
DIVISIOH Risk Management

Approved by Commissioner M.

Distribution ( b]y_ preparer).
Legislative Finance
Leg|sat|ve Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

Phone:

Or Date:

andrews Date:
Agency: Department of Aldm|d|$tratxdn

APR 11 iggg ®UI

-‘A gv"PPPIMA Mrw

increase cost

in FY 90.

immediately affected.

Page

of insurance

iowever, since

State exposures, it is
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STATE OF ALAS V
1989 LEGISLATIVE SESSION

S5,

BILLVERSIP
publish date :
FISCALNOTE

Title: "An Act relating to workers'
compensation beneits for state's militia...
Sponsr.— Rules Committee
Raqmtor. Senate Finance

EXPENDITURES/REVENUES;
OPERATING FY 89

PERSONAL SERVICES

TRAVEL

CONTRACTUAL
SUPPLIES
FQUIPMENT
D&STRUCTURES
CRANTS,CLAIMS
MISCELLANEQUS
TOTALOPERATING 00 00

CAPITA

REVENUE

FUNDING: ?Imusardsof Dollars
GENERALFUN )

FEDERAL FUNDS

OTHER

TOTAL 0.0 00
PhSITIONS:

FULL-TIME

PART-TIVE
TEMPORARY

ANALYSIS;  (Attach a seperate page if necessary)

Preparcdy  acquelyn McClintock
prs{jllronby ﬂ<er¥ Compensation

oved by Commissioner:~ Jim Sn
% y Department of Labor o

Distnk?aumbg %rer)
ISV SponSor

&1

(Thousands of
FYQ0

Compone s,

ki

N
Affected

CSSB93(Fin)

AIT/89

LE: L
Workers" Compensation

00

00

FY 92

Phone:
Date:

/
Date:

00

00

FY %3

WOTKers - Compensation

00

00

465*2790

3/24/89
324189

page 1

of

FY%

00

00









STATE OF ALASKA Bill Version: cssb I Guay
1989 LEGISLATIVE SESSION Publish Date:  M/p /ftq

FISCAL NOTE
REQUEST:

ReV|S|on Date: Agency Affected:  ovepartment of aaninistration

Risk Management

I | An act limiting liabilities for
activities of the Alaska National Guard

S gonsor Kules committee Components:
queS Or Governor

EXPENDITURES/REVENUES:  (Thousands of Dollar )
OPERATING FY 890 FY 900 FY 91 : FY 920 FY 93 FY 94

PtKbUNAL SLKVICES 0
TRAVEL 0 0 0 0 0 8
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES u 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS o 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0
FUNDING:  (Thousands of Doll ars)
LENtKAL rUNU 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHIR 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS:

ANALYSIS:  (Attach a separate page if necessary)

The fiscal benefit is difficult to project because State retentions (deductibles) have varied in
past years and this legislation applies only to future claims. The Division of Risk Management
would reduce costs of insurance allocations to the Department of Military and Veterans Affairs
by $50.0. However, since this exposure represents only a small portion of total State exposures,
it is unlikely that total cost of risk to the State would be innediately affected. Certainly

passage of this bill might save considerabl/"ddfe”e costs/should claims occur in the future.

Prepared BY: oonata ;. Phone:  »65-218,
DIVISIOH Risk Management Date

Approved by Commissioper: ~John M Andrews xy * /” Date:
Agency. Department of Administration

D|str|but|on b% preparer):
Legislative Finance
Leglslatlve Sponsor
Requestor
Office of Management and Budget _
Impacted Agency(ies) Page 1 of 1

9/9K1/121907-0
Ravi- 19710 /QP



STATE OF ALASKA BILLVERSION: CSSB94 (Jud)

1989 LEGISLATIVE SESSION PUBLISHDATE: 3/1/89

F AL NOTE
REQUEST: S ¢ 0
RevisionDate: February 28. 1989 Agency Affected: Military & Veterans Affairs
Tide : An Act limiting liability.lor . BRU. AlasKa National Guard
activities of the Alaska National Guard
Sponsor: Judiciary rnmpnn“mc = Office of the Adjutant
Requestor: 59.n. Judiciary General

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY9 FY a1 FY®2  FY®  FYY
SENALSRMICES

| 50.0)  (50.0)  (50.0i  (50.0) (50.0)

TOTALOPERATING (500)  (50.0)  (50.0)  (50.0) (50.0)
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars) . "
) J ani - -(SOYO) m"(50.0) T5b:0)
J0IA
POSITIONS:

ANALYSIS : (Attach a separate page ifnecessary)

g |o h|sﬁ)“||| wiill reduce

the Clve” IIibbllltr I%X OS(*E 8usct?c§ﬁ (I) th 8 msurancg E%dslthCtlc rz!lr”e]d
op&b/&byt BIVISIOH 0 ¥sﬁ ﬁanagement J
Preparedby: Morrison p". 4654600

Division - Administrative & Support Services, CMVA Dalc. February 28, 1989

7L

dh Apnnw/N7 chaeff . : b 28, 989
ARRGr ™ DEpartient oF Tiilitary & Veterans Affairs " Feerer # 2

Distribution (bypreparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) page— 0f-———
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. COMMITTEE REPORT

Date Referred: Marchj/0,$989 FURTHER REFERRALS: JUDICIARY

Date of Committee Act/on)] V*IK }if

LABOR & CO:

CS FOR SENATE BILL NO. 101 (Judiciary)
[LIMITING LIABILITY OF SPORTS OFFICIALS]

“An Act relating to civil liability for sports officiating; and providing
for an effective date.™

RECOMMENDATIONS: [ 1 the same title
be replaced with [ 1 a new title

-have attached amendment(s)
do pass
do not pass
no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: _letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) (Date/Dept)

[ 1 fiscal impact [ 1 fiscal note(s)

zero fiscal note_ [%/] zero fiscal note(s)
[ ] zero with analysis_ [ 1 zero fn/analysis _

SIGNING:

Chairman®s S



Office of the President

MEMBER
TENTH ALASKA LEGISLATURE if' L
ELEVENTH ALASKA LEGISLATURE C
TWELFTH ALASKA LEGISLATURE

THIRTEENTH ALASKA LEGISLATURE
FOURTEENTH ALASKA LEGISLATURE

RO. BOX V
JUNEAU. ALASKA 99811
Q07)465-3822

RO. BOX 210001
ANCHORAGE . ALASKA 9v521

FIFTEENTH ALASKA LEGISLATURE Senator Tim Kelly @07)561-7612
SIXTEENTH ALASKA LEGISLATURE
April 6, 1989
Representative Dave Donley, Chair
Labor & Commerce Committee
Alaska State House
Box V
Juneau, Alaska 99811
Re: Scheduling SB 101, limiting civil liability of sports
officials.
Dear Representative Donley
Il would appreciate a committee hearing on SB 101 at your
earliest convenience. Nationwide there is a growing
recognition of the value and necessity of this kind of
legislation (see attachment). This summer | was asked by
several Alaskan sports official groups to introduce SB 101,
In the last several years the legislature has passed
similar legislation offering protections from civil liability
to a variety of volunteer and paraprofessional groups. Search

and rescue and ski patrol groups most recently come to

mind.

In every case it is the recognition that the value and public
service of certain activities would be irreparably harmed if

exposed to the full effect of liability and the counter
balancing cost of insurance.

Also attached are letters | have recieved supporting SB

101 during it course through the Senate.

Thank you for your consideration.

TIM RBLIiLiY
Alaska State Senator



NATIONAL ASSOCIATION
OF SPORTS OFFICIALS

PEGIAITHEWS

FOR RELEASE: July 23, 1987

FOR INFORMATION: Barry Mano (415)
(414)

Mel Narol (415)

(609)

692-9100
632-5448
692-9100
452-0808

San Francisco or
Wisconsin

San Francisco or
Nev; Jersey

NATIONAL ASSOCIATION SPEARHEADS
LEGISLATIVE EFFORTS FOR SPORTS OFFICIALS

SAN FRANCISCO, CA.

The launching of a national legislative effort to

protect sports officials from.physical

abuse and civil

lawsuits will be an important focus of the 7th annual

National Convention of Sports Officiating.

Sponsored by the National Association of Sports

Officials, this annual event will convene today at the

Marriott Hotel at San Francisco International

Airport.

With the 1increased visibility and economic stake 1in

sports, greater attention has been

and umpires who work the games. No

focused

on

the referees

longer are verbal jabs

the only recourse being used by disgruntled players, coaches

and fans.

Some examples :

* Last year a parent came out of"the stands during a

Little League game 1in Huntington Beach, CA.

and attacked a

2017 Lalhrop Avenue < Racine, WI 53405 < (414) 632-5448



/ 17-year old umpire. The attacker vas f.ined $500 and ordered

/ to write an essay on sportsmanship.

* In 1982, an 1ice hockey referee vas attacked by

players and fans on his way from the ice to the dressing

room in a Fairfax, VA., arena. He underwent two spinal

operations and vas totally incapacitated for one year.

There was a substantial monetary settlement.
* Last year, a softball umpire was attacked by players

with bats in Long Beach, CA., resulting in him nearly losing

his eyesight 1in one eye and suffering serious other

injuries. The two attackers were sentenced to jail.
During the past five years, the men and women who

participate 1in the avocation of sports officiating, have

begun to fight back. "As officials ve must let the players,

fans, coaches and parents know we will no longer tolerate

physical abuse,"” stated Barry Mano, founder and President of

the 13,000 member National Association of Sports Officials

(NASO) . And the officials, through the education and

awareness campaigns by NASO, have been very successful

convincing judges in court that physical abuse cannot be

part of sports at any level.

The leading authority on sports officials and the law
continues to be New Jersey, attorney, Mel Narol. Narol, past

Chairman and current NASO board member comments: “"Criminal

court penalties have 1increased. Last year 1in California two

men were sentenced to six. months and one year respectively

for their part in a vicious attack on a softball umpire."



Now NASO has drafted Model Leqglslation which makes it a
criminal offense, greater than merely assault, to physically
abuse a sports official. This was made public to the more
than 500 attendees at the NASO convention and will be -sent
to all state legislatures for use in statute writing.

NASO plans to lend its expertise and support in foster:ng
this type of protection for officials in every state.

Already in 1987 NASO worked in coordination with
legislators in Arkansas to assist passage of such a bill.
Arkansas Governor Clinton signed the measure 1in April.

The other state which has adopted similar legislation
is Oklahoma. Its 1978 law makes it a felony to assault a
sports official. This 1is punishable by a fine of up to
$1,000 and/or six months 1in jail.

NASO also made public today Model Legislation which
would make it more difficult to sue sports officials. It
would only permit such lawsuits to be successful if the
official 1intentionally 1injured a person or acted 1in a
"grossly negligent manner."

"Currently most states give limited liability to
coaches, athletic directors, public institutions and
municipalities,” emphasized Narol. "We are seeking parity

for officials and umpires.™

Liability lawsuits have greatly increased during the
past five years. Examples of lawsuits now pending or
recently concluded:

* Two New York umpires have been sued for their

alleged failure to timely stop a Connie Mack League baseball



game resulting in a player being struck and killed by
lightening.

* A New Jersey track referee was sued by a high school
trackster who claimed to have been injured on a slippery
take-off board while participating in a long-jump
competition. A jury found the referee was not responsible.

* A major-college basketball referee was sued because

of a disagreement on a call he made near th end of a Big Ten

game. The court ruled judges should not reviev referee"s
calls and dismissed the case.

* A California umpires®™ association has been sued by a
softball player who claims second base was not properly
fastened in the ground resulting in injury to him while
sliding.

The Model Legislation should be viewed in the context
of the fees received by the more than 350,000 sports
officials in the U.S. "Officials at the high school,

recreation and lower levels earn just $15 to $40 per game,"”

noted Mano.
Officials are also beginning to rethink whether the

risks of officiating are still worth it. Aside from the

they now

difficult task of game control and decision making,

have real concern for their safety and the spectre of being
hauled into a court of law.

NASO, headquartered in Racine, Wisconsin, plans to
continue 1its ground-breaking vork to improve the environment

in which officials work today. The convention- 1i-n-3an

Francisco demonstrates this commitment.
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February 22, 1959

Senator Jan Faiks
Judiciary Committee
Alaska State Senate

Bor V

Juneau, Al3ska 95611

Re Senate Bill 101

Dear Senator Falks:

Me need your help!

| an writing to you on behalf of the Anchorage Qufoc3ll Officials
Association, and feilow referees, «y.firos ard officials throughout this
great State of ours.

Sports Officials liability needs tc be lisitcd >o die point that only if -we
act I: a willful or negligent aanner can we be sued.

In most states, Coaches, Athletic Directors, Public Institutions and
Kunicipali ties have ail been granted i 'mi ted liability. As sports officials
all v& are seeking is parity.

Please do ail possible to pass this very important piece of legislation.

Best Personal Regards,

David J. Strike
DJS:Sjd
Enel (1)



Interior Alaska Hockey O fficials Association
P.0. Box 74514
Fairbanks, Alaska 99707

March 31,1939

Senator Tim Kelly
Box V
Juneau, AK 99811

Re: SB 101

Dea. Senator Kelly:

On February 28,1989 1spoke with Dave Gray of your office about Senate Bill 101. This hill
proposes thata sports official is not liable for civil damages occurring inan amateur event ifthe
official makes less than $5000.00 during the previous 12 months. During my convert ‘ion with Mr.
Gray, I'suggested that $7500.00 would bo a good ceiling for earnings as there are individuals within
the Interior Alaska Hockey Officials Association who are very close to the $5000.00 limit while
belonging to a national, state, or local organization.

Section 09.65.145(a)(2) does not protect an official duing NCAA Hockey games for the University
of Alaska as there is presently no NCAA officials organization for hockey officials in Alaska. This
may change inthe future, however, the IAHOA strongly urges you to broaden the scope of this
subsection. Ido not know ifthis same scenario exists with other NCAA sports in Alaska.

While the IAHOA commends you on the introduction of this hill, itwould better serve IAHOA
officials, as well as other officials, if the limit was raised to $7500.00.

Should you have any questions, Ican be contacted at 451-2733(w) or 456-6858(h). Thank you for
your time.

Sinrerelv

Christopher C. Milles
IAHOA President 1988-89

cc:  Senator Steve Frank
Senator Bettye Fahrenkamp
Senator Dick Eliason
Senator Pat Rodey
Senator Jan Faiks
Senator Jack Coghill
Senator Jay Kerttula



The Honorable Tim Kelly Date
President Alaska Senate

P.0. Box V, MS 3100

Juneau, Alaska 99811

Dear Senator Kelly:

The Anchorage Softball Umpires Association (ASUA) supports Senate Bill 101

as origir lly introduced on January 11, 1989. ASUS believes the bill is a positive
step toward reducing the opportunity for needless liability claims and lawsuits,
while maintaining a high level of responsibility on trained and qualified

amateur sports officials.

Passage of the bill into law would likely have the effect of reducing insurance
costs to sports officiating associations and individual officials.

The 1SUA has an annual membership of approximately one hundred and twenty
individuals. Members are required to attend annual umpiring clinics on rules,
mechanics and handling of games at all levels of organized softball. |In addition,
each member must pass a national association sanctioned test before he/she is
eligible to umpire in the ASUA.

Such preparation in training and qualifing umpires clearly reduces the opportunity
for needless liability claims, yet the threat of such claims remains. Passage of
Senate Bill 101 will remove that threat and hold sports officials fully
responsible for acts of gross negligence or reckless or intentional misconduct.

The ASUA does not support the Senate Judiciary Committee amendment that removes
the benefits of chis bill from amateur officials who are compensated in excess of
$5,000.00 annually.

A small percentage of ASUA umpires work multiple sports events. Several work
high school basketball, football and volleyball. The multiple sports officials
will generally earn between $5,000.00 and $7,500.00 per year in officiating fees.
Under the Judiciary Committee amendment multiple sports officials will receive
limited benefits under the proposed law, unless they limit their participation

in officiating.

Alaska, statewide, does not have an abundance of amateur sports officials. The
compensation level currently in the bill presents a disincentive to maintaining
an adequate number of officials.

The ASUA appreciates you sponsoring Senate Bill 101. Thank you.

Sincerely,

President ASUA



PATRICIA A. LILLIAN
Alaska State Commissioner
2950 Drake Drive
Anchorage, Alaska 99508
(907) 272-7683

March 6, 1989

The Honorable Tim Kelly
President, Alaska Senate
P.0. Box V, MS 3100
Juneau, AK 99811

Dear Senator Kelly:

This letter is intended to convey the Alaska Amateur Softball Association®s
support for Senate Bill 101.

The Alaska Association represents a statewide membership of over 14,000
individuals in 20 communities.

Senate Bill 101, as originally drafted, will reduce the opportunity for
trivial liability claims and needless lawsuits, thus reducing insurance costs
to officiating and amateur sports associations. In addition, the passage of
Senate Bill 101 into law will serve as yet another incentive for individuals
to enter the arena of sports officiating.

Recent Senate Judiciary Committee action on the bill added language that
limits its application to officials that are compensated at an annual level of
$5,000 or less. The Alaska Association does not support such an amendment.

There 1is no relationship between applying a compensation level and the
original intent of the bill, 1i.e., reduce trivial liability claims, reduce
insurance costs, and provide added incentive for individuals to enter the
field of amateur sports officiating.

I urge you and your fellow members of the Senate to pass Senate Bill 101 into
law minus the compensation level requirement.

Thank you for sponsoring Senate Bill 101.

Sincerely

Patricia A. Lillian
ASA Commissioner - Alaska



RECETIVETD
MAR 4 7989

SENATOR TIM KELLY

SENATE PRESIDENT
March 3, 1989

The Honorable Tim Kelly
President Alaska Senate
P.0. Box V, MS 3100
Juneau, Alaska 99811

Dear Senator Kelly:

The Anchorage Sports Association (ASA) would like to take this opportunity to
convey 1its support for Senate Bill 101.

The ASA represents over 7,500 adults in the organized sports of softball, volley—
ball and brooraball. Active players represented by the ASA are residents of the
Municipality of Anchorage.

It is the Board of Directors opinion that passage of SB 101, as originally draft—
ed, would reduce the opportunity for frivolous liability claims and the potential
for subsequent law suits. In addition, the provisions of SB 101 would likely re—
duce the cost of liability insurance for individual officials and officiating
associations. Hopefully a portion of such savings can be passed on to ASA

members through reduced costs of programs.

ASA does not support recent ammendments to SB 101 that limit liability protection
to sports officials who"s annual compensation is $5,000.00 or less. The vast
majority of amateur sports officials in Alaska earn less than $5,000.00 annually.
A small percentage of officials who work more than on sport will likely exceed
the $5,000.00 amount.

The net result of applying a compensation level may be that an individual will
officiate until the compensation level is reached and then decline to work ad—
ditional events. Such a situation may tax the sports associations ability to
secure the most qualified officials during the latter part of the year. Thus the
application of a compensation level appears to have no relationship to the bills
intended purpose.

ASA appreciates your efforts in sponsoring SB 101. The Association would ap—
preciate your continued efforts toward it becoming law.

Thank you.

Sincerely,

Rod Hill
Executive Director

P.0. BOV 4-2106 ANCHORAGE. ALASKA 99509. 279-1554



