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Standard Guide for

Laboratory Accreditation Systems1

This suncurd is issued under the fixed dcafniuon E 994: the number immeduidy following the designsDon iDebates the yar of
onnrul Adoption or. m the cue of revision. the year of Us revision. A number in parentheses indicates the year of Us rtapproval.
A superscript epsilon (i) indicates an editorial change since the Us revtsroo or reapproval.

INTRODUCTION

Accreditation is a term frequently used in recognizing the technical capability of a
laboratory. In general, accreditation is conferred om a laboratory which has undergone
successful evaluation and which conunues to conform to the requirements and criteria of
an accreditor, for the areas of operauon covered by the accredita.ion. This does not imply
that only accredited laboratories are technically competent since not all laboratones seek
or require accreditation. For that matter, accreditation may not be available because no
accreditor exists in the area of operation cf some laboratories. This guide identifies
important features of laboratory accreditation systems where such exist, are under devel-
opment. or arc being comtemplaied. Laboratory accreditation systems should not he
confused with product certification systems.

1. Scope

for Use in the Evaluation of Testing Laboratories

I. 1 This guide identifies important features ofand Inspection Bodier

systems which accredit testing laboratories, in-
spection bodies, or other organizations involved
in testing, measuring, inspecting, and calibrating
activities. For the sake of brevity, the term “lab-
oratory" is used in this guide to represent testing
laboratories, inspection bodies, or other organi-
zations invoived in testing, measuring, inspecting
and calibrating activities.

1.2 This guide provides guidelines for the
qualifications and selection of assessors, the con-
duct of on-site assessments, the implementation
of proficiency testing, and the evaiuauon of lab-
oratories leading to accreditation.

13 Thisstandard may involve hazardous ma-
terials. operations, and equipment. TfOSTslandard
does not purport to address all ofthe safety prob-
lems associated with its use. It is the responsibil-
ity of whoever uses this standard to consult and
establish appropriate safety and health practices
anddetermine the applicability ofregulatory limi-
tations prior to use.

2. Applicable Document
2.1 E 548 Practice for Preparation of Criteria

3. Significance and Use

3.1 This guide is applicable where the sys-
tematic assessment of the competence ofa labo-
ratory by a user or other party takes place, even
in situations where no formal accreditation is
awarded. This guide is not intended to be used
in direct contract agreements between accredit-
ing bodies, assessors, or accredited laboratones.

3.2 This guide is written in general terms and
therefore some sections may not be applicable
for specific circumstances. The document ad-
dresses assessment practices of major concern for
most situations.

4. Laboratory Accreditation System Featires

4.1 A laboratory accreditation system should:
4.1.1 Have documentation defining the rules

'This is under the jurisdiction of ASTM Coraminee
E-36 on Criteria for the Evaluation of Testing and taapectxm
on Agencies anri is the direct responsibility of Subcommittee
E 36.10 oe Generic Criteria.

Current edition approved July 30, 1984. Published Septem-
ber 1984.

l.tnmjal Book 0fASTM SianJants. Vo! 14.02.



and operanons of the accreditation system in-
cluding the requirements of any contractual ai-
rangements between the accrediting body and
the accredited laboratories, and for any assessor
retained by the accrediting body on a contract
basis.

4.1.2 Publish the accreditation criteria, eval-
uation procedures, and associated fees, if any. in
a manner appropriate for the type of laboratories
involved.

4.1.3 Have a policy and procedures to prevent
accreditation from being misrepresented as prod-
uct certification.

4.1.4 Specify the scope of accreditation in
terms of specific tests, types of tests, products, or
specifically delineated functions as defined by
recognized standards.

4.1.5 Accredit laboratories on the basis of
evalua.ion against published specific criteria hav-
ing an adequate degree of specificity to relevant
specific tests, specific types of tests, or specific
products, as appropriate. The specific criteria
should be formulated by organizations or persons
possessing the necessary technical competence in
the relevant testing.

4.1.6 Have documented evaluation proce-
dures for initial and announced or unannounced
follow-up assessments, with a means for ensuring
the correction of identified deficiencies.

4.1.7 Assess labo jtorics through an on-site
review using assessors, singly or in teams, who
have expertise in the area of testing for ojtich
accreditation is sought. Assessment should in-
clude a written report from the assessors.

4.1.8 Assess laboratories through periodic
proficiency testing when feasible, in addition to
on-site review.

4.1.9 Publish, as appropriate, a directory of
laboratories it accredits showing the specific
scope of each accreditation.

4.1.10 Have documented procedures for re-
voking accreditation from laboratories failing to
comply with accreditation criteria.

4.1.11 Have impartial or independent appears
procedures to resolve disputes associated with
accreditation, including policies and procedures
designed to minimize conflicts of interest and
assure that accreditation is based on recognized
competence without bias.

4.1.12 Have a procedure that solicits and en-
courages feedback from participants in order to
promote uniform implementation of these guide-
lines among accredited laboratories.

5. Assessors

5.1 Qualifications ofAssessors:

5.1.1 Assessors should be technically compe-
tent to assess the operations of a laboratory in
those specific tests, types of tests, or products, or
other specifically delineated functions for which
accreditation is sought. They should be able to
communicate effectively, both in writing and
orally, and have the combination of qualifica-
tions and experience necessary to enable them to
function effectively as members of an assessing
team, as lead assessors, or independently, as ap-
plicable.

5.1.2 Assessors should have undergone in-
struction to the extent necessary to ensure their
competence in assessment techniques. As appro-
priate. the instructions should cover the rules,
operation, and criteria of the accrediting body
and procedures for questioning staff, examining
and evaluating the laboratory, and reporting the
results.

5.2.
should maintain up-to-date records on the qual-
ifications of assessors such as:

5.2.1 Nnme.

5.2.2 Ec ,,
sional status.

5.2.3 Experience as assessor.

5.2.4 Work experience.

5.2.5 For assessors other than employees of
the accrediting body, and position held and the
organization in which employed, and

5.2.6 Date of most recent updating of record.

5.3 Acceptability o fAssessors:

5.3.1 The accrediting body should have policy
and procedures for minimizing conflict of inter-
est in the assignment of assessors. Laboratories
undergoing assessment should be given the right
to appeal assigned assessors and request mutually
agreeable alternates. For assessors other than em-
ployees if the accrediting body, the contractual
arrangements between the accrediting body and
such assessors should be defined.

5 3.2 The accrediting body (together with or-
ganizations providing assessors and the assessors
themselves as appropriate) should review the
qualifications of each assessor on a continuing
basis and. in particular, prior to any given assess-
ment exercise. Organizations providing assessors
or the assessors themselves are responsible for
supplying evidence of acceptability to the ac-
crediting body.

5.3.2.1 Based on its own evaluation, the ac-

onal qualifications and profes-

Records o fAssessors—Accrediting bodies



crediting body may extend or cancel the accept-
ability of an assessor, or require retraining or
rcqualifications. Such evaluation shall be docu-
mented.

6. 0Oo0-Site Assessments

6 | Definition and Purpose—On-site assess-
ments consist of visits to a laboratory by one or
more specialist assessors to provide an accredit-
ing body with relevant information concerning
"lie capability of the laboratory to meet estab-
lished cniena for accreditation.

6.2 -irsMsorr  Responsibility— An
should:

6.2.1 Assess (by interview, by observing tests
being performed or arrangement of practical au-
dit tests) the knowledge and technical compe-
tence of stalT in the area of accreditation.

6.2.2 Examine cniical aspects of the labora-
tory's equipment, facilities, calibrations, tesi pro-
cedures. sample handling and control, data prep-
aration and reporting, and quality practices re-
lated to the specific test, calibrations, measure-
ments. or inspections for which the laboratory
seeks accreditation, and

6.2.3 Provide the accrediting body with perti-
nent information concerning the organization
and operation ofthe laboratory which will enable
the accrediting body to evaluate compliance with
defined accreditation criteria.

6.3 Preparing for an Assessment— Before an
on-site assessment is conducted the accrediting
body should prepare a briefing document or
checklist as a guide for assessors. It should typi-
cally include the information as supplied by the
laboratory on various aspects of its operations,
including as applicable:

6.3.1 Name and address of the laboratory, and
the name of the key managers and supervisors.

6.3.2 List of the tests, types of tests, products,
or specifically delineated functions as defined by
recognized standards for whir.li the laboratory is
seeking accreditation.

6.3.3 Staffstructure of the laboratory and rel-
evant information on qualifications and experi-
ence of the supervisory staff.

6.3.4 General description of the laboratory's
facilities for testing and related activities.

6.3.5 General information on the laboratory's
quality control practices.

6.3.6 Full details of the test methods (test
plans) used by the laboratory to perform the tests

assesso
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listed in 6.3.2.

6.3.7 List of the major items of equipment
used to perform the tests listed in 6.3.2 together
with details on the calibration and standardiza-
tion practices used.

6.3.8 Procedures used by the labora.ory to
evaluate and monitor the quality of its work.

6.3.9 Procedures used by the laboratory for
sampling, identifying handling and tracking test
specimens.

6.3.10 Procedures used by the laboratory for
recording and retaining original test observations

rand calculations and the methods used for check-
ing calculation and data transfer, and

6.3.11 Format used by the laboratory for re-
porting test results.

6.4 Conducting an On-Site Assessment:

6.4.1 It is usually heipfui to begin an on-site
assessment with an initial briefing interview with
the involved senior staff of the laboratory and all
members of the assessment team. This briefing
and information exchange is to inform the labo-
ratory's senior management of the team's objec-
tives and methods of operation.

6.4.2 To provide uniformity, the assessment
should be conducted with the aid of worksheets.
The worksheets may take one of the following
forms:

6.4.2.1 Brieflist to serve as a reminder of the
items to be covered during an assessment and
over which the assessor is afforded great latitude
in technical judgment.

6.4.2.2 Comprehensive checklist upon which
the assessor verifus the presence or absence of
some specific attribute, and

6.4.2.3 Checklists on which the assessor is ex-
pected to evaluate the laboratory's degree o fcom-
pliance on the basis of a qualitative ranking.

6.4.3 The on-site assessment should be orga-
nized to cover the specific criteria of the accredit-
ing body, and any other established requirements
for accreditation. In general it should include a
thorough examination of the laboratory's mode
of operation from the time of sample receipt to
a final test report. Equipment and records should
beexamined. Staffshould be interviewed in order
to gain a general assessment of th :ir competency.
If possible critical portions of test operations
should be observed. Supervisors end managers
should be interviewed regarding quality control
practices. If inconsistencies between records, ob-
servations. and responses are detected it should
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be determined whether such inconsistencies are
symptomatic of the laboratory's operation.

6.4.4
assessment with a briefing conference with the
involved senior staff of the laboratory and all
members of the assessment team. The assessor s
preliminary report, notes, or worksheets should
be rcvicweJ and any observed and uncorrected
deficiencies discussed. The assessor should leave
with the laboratory a copy his preliminary report,
notes, or worksheets ifso designed, which will be
used as the basts for the report he plans to lilc
with the accrediting body.

6.5 Assessor's Reports—As soon as possible
after an assessment the assessors should prepare
tnd forward to the accrediting body completed
worksheets and a written report summarizing the
on-site visit. The assessor's report should:

6.5.1 Identify observed and unconected defi-
ciencies relating to the accreditation criteria.

6.5.2 ldentify the results of observed profi-
ciency testing, if any, and

6.5.3 Give recommendations on specific tests
or testing areas for which accreditation should or
should not be granted, together wnh supporting
reasons, for only those items which have been or
should have been discussed with laboratory per-
sonnel as set forth in 6.4.4.

6.6 Surveillance and Reassessments:

6.6.1 After a laboratory is accredited, full or
partial reassessments should be conducted at pe-
riodic intervals to ensure that the required stand-
ards of management and operation are main-
tained. The frequency of reassessment and
whether such visits are announced or unan-
nounced are a matter of policy to be established
by the accrediting body.

6.6.2 Partial reassessments should be con-
ducted whenever major changes occur in a lab-
oratory which may afTect the reliability of its
services. Changes such as movement of involved
senior staff, the location of the laboratory, the
ownership of the laboratory, its functions, or the
type and ranges of major equipment may be valid
reasons for undertaking at least partial reassess-
ment.

6.6.3 Further reassessments may be required
if the laboratory seeks accreditation for addi-
tional tests.

7. Proficiency Testing

7.1 Definition and Use o fProficiency Testing:
7.1.1 Proficiency testing is a means of evalu-
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ating the performance of a laboratory througi
actual tests performed. Proficiency testing ma'

It is valuable to coni'™de the on-site be used to give relevant comparison data tt

augment other evaluations to determine the ac
ccpiabiliiv of a laboratory for accreditation, o
may be used as a go or no go criteria for accred
iftion.

7.1.2 An accrediting body should make ever
effort to utilize proficiency testing as part of it
evaluation procedures. However, good perform
ancc in a particular proficiency test only indicate
the ability of a laboratory to obtain reliable re
suits at a particular point in time under givei
conditions for those tests involved. Proficienc
testing should be augmented by on-site assess
ment to ensure that the same operating practice
and quality assurances are applied under rouum
testing conditions.

7.1.3 Proficiency testing may not be practica
in all cases because of cost, lack of uniform o
characterized test specimens, statistical souno
ness, or the inability to transport test specimen:
The importance of proficiency test results in th
accreditation ofa laboratory should be judged b
the accrediting body.

7.7 Types ofProficiency Testing:

7.2.1 Several types of proficiency testing pro
cedures have been used depending on the natur
of the product, the test method, and the numbe
of participants. Some of the procedures are:

7.2.1.1 Reference Laboratory—A basic refer
ence laboratory, such as national standards lab
oratory, provides an audit package or sampl
which has been carefully measured. Such audi
packages may be “radial.” tailored to a panicula
laboratory, or “circular" with an audit packag
going to a number of laboratories, simultane
ously or in succession. This type of proficienc
testing is typically used in the operation of call
bration programs.

7.2.1.2 Group of Reference Laboratories—
When no single laboratory has national recognt
tion for setting a national standard, the result
from a group of laboratories may be used.

7.2.1.3 Participant Laboratories—Ifthere is.
sufficient number of participating laboratories
the test results of all participants may be poolet
to establish a target result for individual partici
pants. such cases it is important that poolet
test results include only test data from laborato
ties known to follow the established test methoa

7.2.1.4 Split Sample— This procedure make
use of samples of products which are rouiinel’
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tested. The sample, assumed to be homogeneous,
is split into two parts, with the laboratory testing
one pan and a reference laboratory testing the
other pan. Typically, the reference laboratory
tests its pomon of the sample oniy occasionally.

"11.5 Imra Laboratorv Proficiency—Occa-
sionally. split sample testing arrangements are
used in establishing control charts at a laboratory.
These chans are designed as an internal quality
control which allows the laboratory to check its
output frequently. Such measurements might be
considered proficiency testing if an accrediting
body requires the results to be compared occa-
sionally wuh the performance of other laborato-
ries.

" 3 Prolicwncv I'estmg System Design.

~ 3.1 Procedures and Samples—The type of
proficiency program and the nature of the sam-
ples to be used should be explicitly identified by
the accrediting body, beanng in mind the specific
aims of the program and vanous other relevant
considerations which may be technical, practical
or economic.

'.3.2 Selecting Samples tor Test—The char-
actenstics of the samples to be tested should be
known and stable to the degree required for the
purpose of the test. Satisfactory' procedures for
randomizing samples, as appropriate, should be
employed.

7.3.3 Sample Handling— Documented pro-
cedures for proper identification and safeguard-
ing of the samples (such as environment and
shock protection) during procurement and ship-
ment to the laboratories should be specified and
implemented. If the samples must be returned to
the accrediting body, requirements for this
should also be specified.

7.3.4 Sample Preparation and Test—Specific
directions should be given on how the laboratory
is to treat the sample once it is received (such
specification might well include environmental
conditioning, and sample preparation for the
actual test). The sample should be clearly iden-
tified and the test procedure to be used clearly
specified to the laboratory.

7.3.5 Preparation and Communication ol Re-
sults— Directions should be clearly given to the
laboratory on the method of presentation of test
data, including the parameters to be recorded
and the layout required. Ideally, standardized
data sheets for conveying results should be pro-
vided.
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7.3.6 Analysis and Evaluation of Results—
The accrediting body should specify the proce-
dures it will use to analyze, compare and evaluate
the test data. Such procedures should be based
on accepted statistical principles. The detailed
analysis may depend on the number of partici-
pants with more rigorous statistical procedures
employed as the number of laboratories partici-
pating increases.

7.3.7 Action Based on Results— The accredit-
ing body should have written procedures clearly
defining its response to the different possible
| ttcomes of a proficiency test. Proficiency test
re-, tits are typically used as just one of several
faci.irs in evaluaung the performance ofa testing
laboratory. Usually, such test results must be
within a specific ;prget range before a laboratory
can be accredited. Where unsatisfactory perform-
ance is indicated, the accrediting body may iden-
tify particular areas of weakness in a laboratory’s
operations and suggest remedial action.

'.3.8 Reporting Results—The accrediting
body should have a policy for reporting the re-
sults of proficiency testing. In general, laborato-
ries want to receive feedback of their perform-
ance as soon as possible to determine how close
their measurements were to target values and
how well they performed compared to the group.
Several methods exist for providing feedback.
These include individual test repons prepared for
each participant and issued after each test, or a
collective overall report showing the performance
of all panicipant5. In the latter format, to retain
anonymity, each laboratory is generally identi-
fied by a code number.

8. Questionnaires

8.1 Dertnition and Use o fQuestionnaires:

8.1.1 Questionnaires may be used for gather-
ing information about a laboratory for the pur-
pose of evaluation. A questionnaire may be pan
of an application which a laboratory completes
swhen accreditation is requested, or it may be a
stand-alone document especially tailored for the
circumstances by the accrediting body once an
application has been received.

8.1.2 The aim of questionnaires should be to
elicit sufficient information upon which evalua-
tion may be made without causing undue burden
for written materials of questionable value. They
should be designed so that shon answers satisfy
most questions.
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8.1.3 Questionnaires alone can never serve as
a replacement for an assessment conducted on-
site. In order to improve efficiency, the infor-
mation gathered from questionnaires should be
used to prepare assessors for on-site visits.

9. Evaluation of Laboratories

9.1 Technicr' Peer Evaluation:

9.1.1 An accrediting body should use techni-
cal peers to evaluate the relevant information
obtained which relates to a laboratory's perform-
ance. A technical peer isa person with extensive
experience in the field of testing, in testing pro-
cedures. or in some other technical skill pertinent
to the evaluation.

9.1.2 Technical peers may be used singularly
or as part of a committee or team to review
information from the following sources:

9.1.2.1 The assessors) formal report of the
on-site visit to the laboratory,

9.1.2.2 Results of proficiency testing,

9.1.2.3 The application which has been com-
pleted by the laboratory and any other related
information,

9.1.2.4 Information from questionnaires, and

9.1.2.5 Communication from the laboratory
which describes steps taken to correct deficiencies
which the assessor identified during the on-site
visit.

Note—At this stage, the deficiencies identified by

the assessor do not necessarily represent the authorita-
tive opinion of the accrediting body.

9.1.3 Ifa technical committee is used it may
be formed in various ways depending on the
needs and policy of the accreditation system.
Two possible committee configurations are:  *

9.1.3.1 A formal assembly of technical peers
named to serve the accrediting body for a speci-
fied period of time, with formal rules and struc-
ture, or

9.1.3.2 An informal assembly of technical
peers who are brought together on an ad hoc
basis by the accrediting body to review the infor-
mation and make recommendations.

9.1.4 Normally, a staffperson acts as secretary
to the committee, providing copies of the infor-
mation, secretarial services, and the like. Mem-
bers of the committee are often technical peers
who are assessors for the accrediting body. Some
committees may be divided into subcommittees
to address particular technical specialties.

9.1.5 The recommendation of the technical
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committee with a summary of technical findings
is the basis upon which the accreditation decision
is taken. Assessorts) who have visited the labo-
ratory as part of the assessing team arc not nor-
mally included as members of the technical com-
mittee reviewing qualifications of that laboratory,
although the assessorts) may be asked to respond
to questions of the technical committee to pro-
vide clarifying information.

9.1.6
members other than full time employees of the
accrediting body, the accrediting body should
have and in. rlement rigorous procedures to safe-
guard the confidentiality ar.d anonymity of the
laboratory being evaluated.

10. Deciding on Accreditation

10.1 Decision Mechanisms— There are two
ways in which the decision to accredit a labora-
tory may be reached, both similar in character
but different in participation:

10.1.1 Management Council—The accredita-
tion system may establish a management council
composed of senior executives (public or private
sector) which is responsible for granting accredi-
tation. The council reviews the evaluation pro-
vided by the technical peer evaluators and de-
cides to grant or deny accreditation. Except in
cases which may prove to be controversial or
difficult a council chairman may be empowered
to aa on behalf of the council.

10.1.2 Accrediting Body—The accrediting
body itself may review the evaluation and decide
upon accreditation.

10.2 In each case, if the decision is to deny
accreditation to a laboratory, the management
council or accrediting body should formally ad-
vise the laboratory of the deficiencies which must
be corrected before accreditation can be granted.
In practice, most deficiencies have already been
eliminated, based upon the informal guidance of
the assessor during the on-site visit.

10.3 A verification should be requested from
the laboratory in the form ofa letter stating how
the deficiencies have been eliminated. In those
instances where a deficiency is particularly cru-
cial to the performance of a test, a visit or other
form of verification may be necessary.

10.4 An accreditation system should have an
appeal mechanism for cases where accreditation
isdenied. The appeal mechanism may involve a
complete reassessment by different assessors or

When a technical committee includes
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may consist of a formal review of all actions creditation. the accreditation body should make
taken. Policies and procedures designed to min-  the following informauon about itself available.

imize conflicts of interest and assure that accred- 13.1.1 Title of the accreditation system.
itation is based on recognized competence with- 13.1.2 Authority under which the system was
out bias should be in place. established (governmental legislation, private
sector initiative and the like) whether mandatory
11. Awarding Accreditation or voluntary, the data established and the source
11.1 Type of Documentation: of funding for its operation.
11.11 When a decision is made to accredit a 13.1.3 Extent, nature, and limits of the system

laboratory, a formal accreditation document including the tests and types of tests for which it

such as a letter or certificate sheuld be prepared,  confers accreditation.

signed by the appropnaie officer, end transmitted 13.1.4 Publications of documentation con-

to the laboratory. cerning the accreditation system including pro-
11.1.2 The accreditation document should  motional maienals and directories of the labo-

identify the laboratory by name and adders and  ratories it has accredited.

indicate the scope of the accreditation including 13.1.5 Fees charged to participants or users of
a complete list of the test methods or other the system.
descriptors which specify precisely the testing or 13.1.6 Requirements, restrictions or limita-

services for which accreditation is granted, as tions on the use of the system logo, if any. by

appropriate. accredited laboratories and users of laboratory

services.
12. Notification of Accreditation 13.1.7 Criteria and procedures used for ac-
12.1 Director}- crediting laboratories.
12.1.1 If the accrediting body publishes a di- 13.1.8 Assessn nt techniques employed in-

rectory of accredited laboratories, the directory  cluding the rigor and frequency of assessment

should identify each laboratory along with the (questionnaires, announced or unannounced on-

terms of its accreditation expressed by acomplete  site reviews, random visits, proficiency testing,

list of test methods or other descriptors which  and the like).

specify precisely the testing or services for which 13.1.9 Source and nature of assessors used,

accreditation is granted. the authority that grants or recommends accred-
12.1.2 The accrediting body should also spec- itation. and the duration for which accreditation

ify to its accredited laboratories the limitations s granted.

imposed on how they may publicize their ac- 13.1.10 Appeal procedures available to labo-
credited status, use their accreditation docu- ratories for resolution of disputes associated with
ments. and display any existing logo. accreditation, and

13.1.11 Primary contact (name, address and
13. Significance of Accreditation phone number) who can process an application

131 Accreditation System Information—Inor in other ways respond knowledgeably to in-
order for users of accredited laboratories to un-  quiries about the accreditation system.
derstand and appreciate the significance of ac-

The American Society lor Triune and MaienaJstaka no posmun respecting the validityofany patent rights asserted in connection
tnh any nem mentioned m this standard. Users ol this standard are e.xpresslv advised that determination ofthe validity o fany such

patent rights, and the risk ofinfringement of such rights, are entirely their own responsibility.

This standard is subject to revision atony limebv the responsible technical committee and must be renewed every Tive sears and
it'nut revised, either reapproved or withdrawn. Your comments are invited either for revision of this standard or for additional
standards and should be addressed to ASTM Headquarters Your comments will receive careful consideration at a meeting oflhe
responsible technical committee, which mu may attend. 1f mu leel that \siur comments hate not received a fair hearing you should
make wur views known to the ASTM Committee on Standards. 1916 RaceS t. Philadelphia. Pa. 1910}.
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Chapter 226-402

ELECTRICAL TESTING LABORATORY ACCREDITATION

"VAC
296-402-010 Foreword.
226-402-020 Purpose and scope.
296-402-030 Definitions.
296-402-040 Organization.
236-402-050 Professional and ethical business practices.
296-402-0S0  Quality control system.

296-402-070  Personnel.
296-402-080 Calibration—Verification and maintenance of facilities and equipment.

226-402-090 Plans for certification programs.
296-402-100 Records.

296-402-110 Product certification program.
296-402-120 Product assurance (follow-up) activities.
296-402-130 Laboratory approval program implementation.
296-402-140 Initial laboratory evaluation.
296-402-150 Renewals.

296-402-150 Conditions of accreditation.
296-402-170  Penalties.

295-402-180 Notification of change.

296-402-190 Revocation and suspension procedures.

WAC 296-“02-010 FOREWORD. This chapter is promulgated in accordance with the
provisions of chapter 19.28 RCW which covers electricians and electrical installations.
To qualify for certification as an approved electrical products testing laboratory, the

criteria of this chapter shall be complied with.

WAC 226-402-020 PURPOSE AND SCOPE i purpose of this chapter is to
provide recognition and accreditation of electrical jducts testing and certification
laboratories for the state of Washington so the general consuming public can be assured that
electrical products have been tested for safety and identified for their intended use.

Any electrical product, device, system, material or installation which is accepted, or
classified, identified, or certified, or listed, or labeled by a Washington State accredited
electrical products testing laboratory shall be deemed to have been successfully evaluated

for safety.

WAC 296-402-030 DEFINITIONS. The definitions set forth in this section shall apply

throughout this chapter.
(1) "ANSI" meam American National Standards Institute.

(2) "Certified electrical product®™ means an electrical product that is certified
under this chapter;



(@ To which a label, symbol, or other identifying mark of an approved testing
laboratory has been attached to indicate that the manufacturer produced the product in
compliance with appropriate standards or that the product performs in a specified manner.

(b)  That is not decertified.

(3) "Certification  mark" means a specified approved testing laboratory
identification indicating that a certified electrical product has been manufactured in
accordance with the requirements of appropriate standards or tested for specific end uses.

(4) "Certification program™ means a specified set of testing, inspection, and quality
assurance procedures, with appropriate implementing authority directed toward evaluating
products for certification of compliance to the requirements of appropriate standards.

(5) "Department” means the department of labor and industries.

(6) "Labeled" means an electrical product to which a label, symbol, or other
identifying mark of an approved laboratory is attached.

(7) "Laboratory operations control manual” means a document consisting of

specified procedures and information for each test method responding tc the application
requirements of the product standard.

(8)  "Quality control manual® means a document consisting of general guidelines for
the quality control of the laboratory's method of operation. Specific information is provided
for portions of individual test methods whenever specifics are needed to comply with the

criteria or otherwise support the laboratory's operation.

WAC 296-402-040 ORGANIZATION. The laboratory shall be an independent, third-
party testing and inspection organization with no organizational, managerial, or financial
affiliation with manufacturers, suppliers, or vendors of products covered under its
certification programs.

(1) The laboratory shall not be owned by manufacturers or vendors.

(2) The laboratory administration shall not be controlled by manufacturers or

vendors.
(3) The laboratory shall be legally constituted and permitted to perform

certification work.
(4)  The laboratory shall not be engaged in the promotion or design of the product

being evaluated, tested, or certified.
(5) The laboratory shall have sufficient diversity of clients or activity so that the

loss or award of a specific contract regarding certification would not be a determinative

factor in the financial well-being of the laboratory.
(6) The employment security status of the personnel of the laboratory shall be free

of influence or control of manufacturers or vendors of products certified.

WAC 296-402-050 PROFESSIONAL AND ETHICAL BUSINESS PRACTICES. The
laboratory shall be operated in accordance with generally accepted professional and ethical
business practices and shall agree in writing that as a mimimum it will be its policy to:

(1) Perform the examinations, tests, evaluations and inspections required under the
certification programs in accordance with the designated standards and procedures.

(2) Assure that reported values accurately reflect measurer! date.

(3) Limit work to that for which competence and capacity are available.

(4) Treat test data, records, and reports as proprietary information.

(5) Respond and attempt to resolve complaints contesting test results and

certifications. 1



(6) Be capable of performing all examinations, tests, evaluations, and inspections for
certification programs for which it is approved according to the latest effective version of
applicable- safety standards as adopted by rule, and require that all certified products
produced after the effective date comply with such standards.

@) Maintain an independent relationship between its clients, affiliates, or other
organizations, so that the laboratory's capacity to render test reports and certifications
objectively and without bias is not adversely affected.

(S Notify the department within thirty calendar days should it become unable to

conform to any of these criteria.

V/IAC 296-402-060 QUALITY CONTROL SYSTEM, the laboratory shall maintain a
quality control system to help assure the accuracy and technical integrity of its work as
follows:
(1) The laboratory's quality control system must include a quality control manual or
a laboratory operations control manual containing written procedures and information in
response to the applicable requirements of the product standard. The procedures and
information may be explicitly contained in the manual or may be referenced so that their
location in the laboratory is clearly identified. The written procedures and information
must be adequate to guide a testing technician and inspector in conducting the tests and
inspections in accordance with the test methods and procedures required for the
certification programs for which accreditation is sought.

(2) The laboratory shall have a current copy of its quality control manual available
in the laboratory for use by laboratory personnel and shall make the manual available to the

department for review and audit.

WAC 296-402-070 PERSONNEL. The laboratory shall be staffed by competent
personnel who shall have the necessary education, training, technical knowledge, and
experience for their assigned functions to perform the tests, examinations, reevaluations,
and inspections for certification programs for which accreditation is sought.

(1) There shall be a job description for each senior technical position category.

(2) The laboratory shall assure the competency of its staff through the observation
and/or examination of each relevant staff member in the performance of tests,
examinations, and inspections that each member is assigned to perform. The observations
must be conducted at intervals not exceeding one year by one or more individuals judged
qgualified by the person who has technical responsibility for the operation.

(3) The laboratory shall make available the description of its training program for
assuring that new or untrained staff will be able to perform tests and inspections properly
and uniform!; to the requisite degree of precision and accuracy.

(4) The laboratory shall mmaintain records, including dates of the observation or
examination of performance of personnel. Information on the relevant qualifications,
training, at d experience of the technical staff shall be maintained by the laboratory and

shall be furnished to the department on request.



WAC 206-402-080 CALIBRATION — VERIFICATION AND MAINTENANCE OF
FACILITIES AND EQUIPMENT. The laboratory shall provide evidence of the calibration,
verification, and maintenance of the facilities and equipment specified for each test method
for certification programs for which accreditation is sought by means of the following:

(1) A description cf the procedures used in calibrating, verifying, and maintaining
the test equipment and facilities, including as applicable:

(a) Calibration and verification equipment or services used.

(b) Reference standards and materials used.

(c) Measurement assurance, corroborative reference, or other programs in which the
laboratory participates.

(d) Specified maintenance practices.

(2) Calibration and verification records, including as applicable:

(a) Equipment description or name.

(b) Name of manufacturer.

(c) Model, style, and serial number, or other identification.

(d) Equipment variables subject to calibration and verification.

(e) Statement of the instrument's allowable error and tolerances of readings.

(f)  Calibration or verification schedule (intervals).

(o)) Dates and results of last calibrations or verifications and schedule of future
calibrations or verifications.

(n)  Name of laboratory person or outside contractor providing the calibration or
verification services.

Q) Traceability to National Bureau of Standards or other standard reference

authority as required.

WAC 295-402-090 PLANS FOR CERTIFICATION PROGRAMS. The laboratory shall
maintain plans for its certification programs for which accrsdiatation is sought which shall
include, as applicable, instructions for:

(1) Equipment maintenance and ve, ?icaiton checks.

(2) Sample selection.

(3) Data collection, analysis, and reporting.

(4)  Quality control checks and audits.

WAC 296-402-100 RECORDS. The laboratory shall maintain records and prepare
reports of those testing, inspection, and certification activities associated with each
program  for which approval is sought. Thelaboratory shall make available to the
department, upon request, a typical completed test or inspection report with the name of
the client and source of any product deleted. Test and inspection reports shall contain, as
applicable:

(1) Name and address of the laboratory.

(2) Pertinent data and identification of tests or inspections.

(3) Name of client.

(4) Description and identification of the sample including, as necessary, where and
how the sample was selected.

(5) An appropriate title.

(6) Identification of thetest, inspection, orprocedure as specified for the

certification program.
4



@) Known deviations, additions to, or exclusions from testing, inspection, and
certification activities in order to be appropriate to new or innovative products not
contemplated by the standard.

(8) .Measurements, examinations, derived results, and identification of test

anomalies.
(9) If necessary, a statement as to whether or not the results comply with the

requirements of the standard.

(10) Signature of person(s) having responsibility for the report

(1» Data generated during testing if not included in the test report, such as raw and
data, calculations, tables, graphs, sketches, and photographs, shall he maintained.

(12) Sample control forms documenting the receipt, handling, storage, shipping, and
testing of samples or a written description of the procedures and separate records that are
maintained to control these operations.

(13) The laboratory shall have copies of applicable standards and other documents
referred to or used in performing each test or inspection for product certification for which
approval is sought

(14) The laboratory shall maintain records of its quality control checks and audits for
monitoring its test work associated with its certification programs, including:

(@) Records of products assurance (follow-up) test results.

(b) Records of detected errors and discrepancies and actions taken subsequent to

such detection.
(15) The laboratory shall maintain a record of written complaints and disposition

thereof.
(16) The laboratory shall retain records required by these criteria for a miminun of

three years.

WAC 296-402-110 PRODUCT CERTIFICATION PROGRAM. (1) General. The
testing laboratory shall be approved only to certify those products identified by the
laboratory in its application and as authorized by the department. The certification
program shall contain the procedures and authority to ensure that the certified product
complies with the standards (requirements) established by the program.

2 Electrical product safety standard used. The standard used as the basis of the
certification program shall be a state approved product safety standard that is determined
to provide an adequate level of safety or define an adequate level of safety performance.

(@) Generally, such standards shall:

() Be recognized in the United States as an electrical product safety standard.

(i) Be compatible with and be maintained current with periodic revisions of
applicable national codes and installation standards.

(iii) Be developed by a standards developing orginization under a method providing
for input and consideration of views of industry groups, experts, users, consumers, and
governmental authorities, and others having broad ej.perience in the electrical products
safety field.

(b)  AIll ANSI safety designated electrical product standards are deemed acceptable
without further qualification. '

(c) If a testing laboratory desires to use a published standard other than an ANSI
standard, the department shall evaluate the proposed standard to determine that it provides
an adequate level of safety. |If there exists an ANSI standard, or other published standard
meeting the criteria of paragraph (a) of this subsection which has been recognized by the
department for use in certification programs, the laboratory shall identify and justify all
differences between the proposed standard and such ANSI standard or other standard

previously recognized by the department.
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@) Where there is no published standard meeting the above cited criteria for the
equipment under consideration, the department shall evaluate the proposed standard to
determine -that it provides an adequate level of safety. The laboratory shall identify and
justify the adequacy of the standard or other specifications used as a source of
requirements.

(e)The department shall review proposed standards to determine that they provide an
adequate level of safety and shall present a recommendation concerning each proposed
standard to the electrical advisory board at a regular or special board meetng for the board's
approvalL
(3) Evaluation of components. Components of certified products shall be evaluated
for compliance with standards applicable to such components or found to be suitable for use
in the product as stated in the end product standard.

(4) Certification agreement. Measures, such as the following, to provide for
manufacturer compliance with the provisions of the product standard and laboratory control
of the use of the certification mark shall be embodied in anagreement between the
manufacturer and the testing laboratory:

(d Require the manufacturer to provide such information and assistance as needed
by the testing laboratory to conduct the necessary product conformity and production
assurance evaluation.

(b) Require the manufacturer to provide the testing laboratory's representative
access during working hours to the factory for inspection and audit activities without prior
notice.

(c) Restrict the manufacturer to application of certification marks only to products
that comply with requirements of the product standard.

(d) Secure the manufacturer's agreement to the publication of notice by the testing
laboratory for any product already available in the marketplace that does not meet the
safety standard.

(e)  Whenever the standard covering the product is revised, require reevaluation of
products as a condition of continued use of the certification mark.

() Provide for notification by the laboratory of the manufacturer's personnel
responsible for and authorized to institute product recall in the case of a hazard.

(9) Provide for control of certification marks (or labels) by the testing laboratory.

(h)  Require that the testing laboratory provide to the manufacturer a report of
original; product evaluation, which documents by test results and other data, when
conformity with the applicable product standard is achieved.

(M Require the manufacturer to provide the identification of the manufacturer or
vendor of the product, and, if the product is produced in more than one location, the place
of manufacture of the product.

(5) Identification fo certified products. Certified products shall be labeled or
marked with the certification mark of the approved testing laboratory.

(a) The certification mark shall:

(i) Be owned by the testing laboratory and be registered as a certification mark
with the United States Patent and Trademark Office.

(ii) Not be readily transferable from one product to another..

(iii) Be directly applied to each unit of production in the form of labels or markings
suitable for the environment and use of the product, except where the physical size of the
unit does not permit, in which case markings may then be attached to the smallest package
in which the unit is marketed.'

(iv) Include the name or other appropriate identification of the testing laboratory.

(v)  Include the product category where such is not completely obvious.

(6) Directory (list) of certified products. The testing laboratory shall publish
annually a products directory to identify products that are authorized to bear the
laboratory's certification mark (label). The products directory shall briefly describe the
program, the products covered, the name of the manufcturer or vendor of the certified
products, and the identification of the published standards or the compiled requirements on

6



which the program is based. The products directory shall be available to the public.
Supplemental up-to-date information shall be publicly available at the office of the testing
laboratory at any time during normal business hours.

(7 Original conformance (engineering) evaluation. Prior to authorizing the use of a
certification mark on a product, the testing laboratory shall:

(@ Determine by examination and/or tests that representative samples of th
product comply with the requirements (standards). Components of certified products shall
also be required to comply with the safety standards (requirements) applicable to such
components or found to be suitable for use as stated in the end product standard. Evaluation
of the product design shall be made on representative production samples or on prototype
product samples with subsequent verification that factory productions are the same as the
prototype.

(b) Determine that the manufacturer has the necessary facilities, test equipment,
and control procedures to ensure tha'. continuing production of the product complies with

the requirements.

WAC 296-402-120 PRODUCT ASSURANCE (FOLLOW-UP) ACTIVITIES. (1) GeneraL
Concurrent with and subsequent to authorizing the manufacturer to use the testing
laboratory's certification mark, the testing laboratory shall establish a factory follow-up
inspection program to determine continued compliance of certified products with the
applicable standard.

(2)  Follow-up inspection manual. The testing laboratory shall prepare and utilize an
inspection manual setting forth the conditions governing the use of the certification mark on
the products. The inspection manual shall inciude the identification of the products
authorized for certification; identification of manufacturer and plant location at which
manufacture and certification are authorized; description, specifications, and requirements
applicable to the product; description of countercheck tests to be conducted in the
laboratory; and description of the form and means of applying the certification mark.

(3) Follow-up procedures and activities. Follow-up procedures and activities shall
include the following:

(@) Periodic unannounced inspections at the factory with testing at the factory or
testing laboratory of representative samples selected from production and, if appropriate,
from the market.

(b) Periodic auditing or surveillance of the manufacturer's quality assurance
program through the witnessing of manufacturer's tests, review of the manufacturer's
records, ar ' verification of the manufacturer's produced data.

(c) .ivestigation of alleged field failures upon department request

(d)  Procedures for control of the use of the certification mark by:

(i) . Keeping records of the release and use of certification marks.

(i)  Removal of marks from noncomplying products.

(iii) Return or destruction of unused marks when the authority to use the marks is
terminated.

(iv) Legal action.

(e) Frequency of follow-up. The frequency of follow-up inspections shall be
sufficient to provide a reasonable checl on the means which the manufacturer exercises to
assure that the product bearing the certification mark complies with the applicable
standards. The frequency shall not be less than once each three months, unless adequate
data is provided to the department to justify less frequent inspections.



WAC 296-402-130 LABORATORY APPROVAL PROGRAM IMPLEMENTATION. (1)
The department may establish a standing committee for the purpose of recommending
action regarding approval of electrical testi.ig laboratories, and reviewing of applications,
non-ANSI standards, and other technical criteria.

(2) The department shall develop forms and procedures which will enable applicants
to submit the data necessary for evaluation.

(3) The department may waive on-site inspection for a testing laboratory showing
evidence of current recognition by another state determined to provide an accreditation

program acceptable to the department.

WAC 296-402-140 INITIAL LABORATORY EVALUATION. (1) The department shall:

(a) Accept requests for testing laboratory certification.

(b) Make an administrative review to ensure completeness and accuracy of
information.

(c) Review the request.
(d) Arrange for laboratory on-site inspection by a technically qualified

representative of the department to evaluate compliance with accreditation criteria. The
cost shall be borne by the applicant.

(2) Notification of evaluation and eva'uation results. The department shall notify
the applicant of the recommendation of the department and time and place of the hearing to
consider the request.

(3) Fees. There shall be an initial filing fee accompanying the application, an initial
accreditation fee, and a biennial renewal fee as established from time to time by the
department. Evaluation costs including travel expenses, and any addi+.onal related expanses
shall be borne by the laboratory. On-site inspections requiring fees, shall not be made more
than once a year, unless additional inspections are required by the department or requested

by the laboratory.

Initial filing fee $500.00
Initial accreditation fee:
One product category $250.00
Each additional category for next
nineteen categories $100.00each
Maximum for twenty categories or more $2150.00

509 of the amount of
the initial accreditation
fee

Biennial renewal fee

(4) Number, and category. Each accredited testing laboratory shall be identified by
the number of electrical product category(ies) that the department has determined the
laboratory is qualified to evaluate. The accreditation shall indicate the electrical product
uategory(ies) for which accreditation is issued.

(5) ApprovaL The department shall accept or deny laboratory approvaL Such
approval shall be subject to reexamination when deemed necessary by the department.

(6) AppealL If an applicant disagrees with the action of the department regarding
accreditation or qualifications, an appeal may be made to the electrical advisory board

within thirty days of the notice by the department.



WAC 296-402-150 RENEWALS. (1) At least thirty days prior to the expiration date of
any such accreditation, the electrical testing laboratory shall forward to the department an
application for renewal. The department, upon receipt of the completed form and fee, shall
renew accreditation for a period of two years or notify such applicant of the department's
refusal with reasons thereof. Accreditation may be renewed for one or more electrical
product category(ies) and renewal may be refused for one or more electrical product

category(ies).

2 Appeal. If an applicant disagrees with the action of the department regarding
accreditation or electrical product category(ies), an appeal may be made to the electrical
advisory board within thirty days of the notice by the department.

WAC 293-402-160 CONDITIONS OF ACCREDITATION. (1) Evidence of
accreditation. The accreditation of any testing laboratory shall be evidenced by a letter of

accreditation from the department.
(2) Period of accreditation. The accreditation of a testing laboratory shall be valid

for a period of two years from the date of acceptance by the department. The period of

validity shall be stated in the letter of accreditation.
(3) Maintenance of qualifying conditions. Every accredited testing laboratory shall

continue to satisfy all the conditions specified in this chapter during the period of the

accreditation.
(4) Reports. The accredited laboratory shall furnish the department an annual

report detailing the extent of its activities for the year, and covering the products which it
has certified during the year. The report shall include information concerning;

(@) The number of factory inspections.

(b) List of certified products.

WAC 296-402-170 PENALTIES. Any person and/or laboratory that fails to comply
with the requirements of these rules and regulations or that files a false report may have
accreditation revoked for one or more electrical product caiegory(ies) and shall bear such
cost which may accrue to the department or its agent(s) as a result of the violation. A
laboratory whose accreditation has been revoked may apply again for accreditation no
sooner than one year after the date of revocation of accreditation.

WAC 296-402-180 NOTIFICATION OF CHANGE. Testing laboratories accredited
under these rules and regulations shall notify the department within thirty working days of
any of the following;

(1) Change in company name and/or address.

(2) Changes in major test equipment.

(3) Changes in principal officers, key supervisory and responsible personnel in the
company including the director of testing and engineering services, director of follow-up
services, and the laboratory supervisor.

(4) Change in the standard(s) covering the certified product(s).

(5) Change in indeoendent status.
9



WAC 296-402-190 REVOCATION AND SUSPENSION PROCEDURES. (1) Revocation
and suspension. The department on its own initiative may suspend or revoke the
accreditation of any testing' laboratory found to be in noncompliance with these rules and
regulations, the laws of the state of Washington, or having substantial evidence of the
laboratory's conduct in unethical business practices.

(2) Notice and conference. Prior to suspension, revocation, or failure to renew the
accreditation of a laboratory, written notice of such intent shall be served by registered
mail by the department. Within ten calendar days of receipt of such notice, the affected
laboratory may request a conference before the department. Should the electrical testing
laboratory disagree with the decision of the department, an appeal may be made to tha
Electrical Advisory Board. Direct an appeal to Chairman, Electrical Advisory Board, 520
South Water Street, P.O. Box 9519, Olympia, Washington, 9S504.

(3) Effect of suspension and revocation. If the accreditation is suspended, revoked, or
not renewed, the laboratory shall immediately notify the involved manufacturers whose
products are covered by the accreditation that such products manufactured subsequent to
the revocation and offered for sale in the state of Washington can no longer bear the
laboratory's label that identified it as a certified product.
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Original sponsor(s): REP. GOTTEN

IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 406 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to the sale or transfer of consumer
electrical products.™
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 45.45 is amended by adding a new section to read:

Sec. 45.45.910. SALE OR TRANSFER OF CONSUMER ELECTRICAL PROD-
UCTS. (@ Unless exempted by the department under (d) of this sec-
tion, a person may not sell, offer to sell, or otherwise transfer 1in
the course of the person®s business a consumer electrical product that
iIs manufactured after the effective date of this Act, unless the
product is clearly marked as being approved by an approved third-party
certification program.

(b) A person may not sell, offer tosell, or otherwise transfer
in  the course of the person®s business aconsumer electrical product
that i1s manufactured before the effective date of this Act, unless the
product 1i1s clearly marked

(D as being approved by an approved third-party certifica-
tion program; or

(@ with a warning Jlabel that complies with (e) of this
section.

(© A person may not sell, offer tosell, or otherwise transfer
in the course of the person®s business aconsumer electrical product
that has been exempted under (d) of this section, unless the product
is clearly marked with a warning label that complies with () of this
section.

“1- CSHB 406 (L&C)
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1 (d If a consumer electrical product is a work of art or an item
2 that has an unusual application that makes approval by a third-party
3 certification program unavailable, the department shall upon request
4 exempt the item from (a) of this section. The department shall estab-
> lish by regulation guidelines to i1dentify consumer electrical products
6 that qualify for an exemption under this section.

! (e The warning label required by this section must be a bright-
8 ly colored label that contains in simple, direct language a warning
9 that the electrical product is not approved by an approved third-party

10 certification program. The department shall adopt regulations estab-

1 lishing the exact content, color, design, and use of the warning
12 label.

13 (P In this section,

1 (@) "approved third-party certification program'” means a

1 program that meets the requirements of ANSI Z-34.1 - 1987, American

16 National Standards for Certification - Third-Party Certification

17 Program, published by the American National Standards Institute;

18 () "consumer electrical product”™ means an electrical

1l product that 1is marketed for and commonly purchased by the general

20 public and that 1is

2 (A an assembled device that has an electrical circuit

22 that operates at 110 volts AC or higher;

23 (B) a device that when assembled has an electrical

24 circuit that operates at 110 volts AC or higher; or

25 (© an individual component part that is iIntended to
26 be partof an electrical circuit that operates at 110 volts AC or
21 higher;

28 @) "department” means the Department of Labor.

29 * Sec. 2. AS 45.50.471(b) 1is amended by adding a new paragraph to read:

CSHB 406 (L&C) —2-
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Original sponsor(s): REP. COTTEN

IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 406 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the sale of consumer electrical
products."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 45.50.471(b) 1samended by adding a new paragraph to
read:

(29 selling or offering to sell a consumer electrical
product that 1isnot listed by an approved third-party certification
program or that is not clearly marked as being approved by the pro-
gram; 1In this paragraph,

(A) TMapproved third party certification program'” means
a program that meets the requirements . ANSI 7-34.1 - 1987,
American National Standards for Certification, Third Party Certi-
fication Program, published by the American National Standards
Institute;

(B) ‘consumer electrical product”™ means an ~"lectrical
product that uses as 1its original power source 110 volt AC or
higher and that is marketed for and commonly purchased by the

general public.

-1- CSHB 406 (L&C)






HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE EO. BOX V, JUNEAU 99811 'J8gC-tL
(007) 465-3802 ?&E*m

February 8, 1990

MEMORANDUM

To: Don Koch, Division of Insurance

From: Ginger Baim, House Labor and Commerce Committee
Re: Questions on HE 429

Good morning. It is obviously going to oe a humdinger today.

Enclosed is a copy of the 1989 National Indemnity Co. v. Sherman case that I1-°d
like you to review. | think we fixed this problem with language the Division
helped draft into HB 44 that addressed this loophole in the SR 22 section. Let
me know if we need to make further changesbecause we may as well include them
in HB 429, which is up again at3:00 p.m. this afternoon.

As per our last conversation onHE -i2, it appears that the bill is ready to
fly except for controversy overSection 1. Below I°ve outlined the available
options for the Committee in addressing Section 1:

1. Leave- as is written in 2/6 Labor and Commerce CS so that it applies”to all
s of insurance for all injuries/damages and covers all attorney* fees.
o wif?. e ve* } } } A
2. "/Limit attorney fees to pro rata as outlined in regulations under the

Unfair Trade Practices Act.

L S 2 e F *E\ (
3. "Limit coverage to physical/property damage only. (All attorney fees or pro
- rAtg?)
4. _Limit to automobile insurance only. (All attorney fees or pro rata?)
5. Limit to automobile physical/property damage only. (All attorney fees or

pro rata?)

What we need from the Division/you Iis:

1) any amendments to Section 1 as it stands in the current CS that are
necessary to correct any technical flaws

2) some editing of the options I1"ve listed abo”e (including deletions,
additions, and/or cleaning up the _language) so that 1 can list them out in
a memo to the Committee without looking hopelessly confused



Section 21.36. . SUBROGATION RECOVERIES. An insurer on a first
party claim and its insured shall share in any recovery from a third
party on a pro rata basis as follows:

(1) An insurer may make no deduction for subrogation
expenses unless an outside attorney or other outside expert
witnesses have been retained, and any deduction may be no more
than a pro rata share of the insurer's costs for subrogation less any
attorney fees and costs recovered. Any recovery of prejudgment
interest or postjudgment interest shall be shared pro rata.

(2) An insured may deduct a pro rata share of the insured's
expenses for an outside attorney or other expert witnesses, less any
attorney fees and costs recovered, from the insurer's share of any
recovery. Any recovery of prejudgment interest or postjudgment
interest shall be shared pro rata.

(3) If an insured seperately pursues only its own interest, the
insured shall bear its own expenses and the insurer may retain any
subrogation recovery the insurer secures.



MEMORANDUM State of Alaska

TO:

FROM:

Don Koch date: February 3, 1990
Acting Deputy Director
FILE NO..

TELEPHONE NO.

subject: for House Bill
No. 429 (LO)
Limitation on
""rogation Rights

stan Garlington
Insurance Market Analyst

The purpose of this memorandum is to provide an analytical framework
of the respective interests of insurec.s, insurers, and attorneys in
the subrogation process, and to propose a course of action to
clarify the law in Alaska on this subject.

Black®"s Law Dictionary defines subrogation as "the substitution of
one person in the place of another with reference to a lawful claim,
demand or right, so that he who is substituted succeeds to the
rights of the other in relation to the debt or claim, and its
rights, remedies or securities . . . ."

Although insurance companies generally have the right to step into
the shoes of the party whom they compensate and sue any party whom
the compensated party could have sued, the concept of subrogation
rights is generic and applies far more broadly.

Subrogation is available in first party claims in which an insurer
pays a person asserting the right to payment under his or her own
coverage. It may also apply to a third oarty claim in which any
person has asserted a claim against another person. Such subroga-
tion claims often fall into the category of contractual liability or
contribution actions. It is possible that both the insured and
insurer will have an interest in the subrogation recovery in both
cases. Although most of us are familiar with the first party
deductibles for physical damage coverage on our motor vehicle policy
or property damage to the dwelling or contents on our homeowner
policy, liability deductibles are quite common, as our self-insured
retentions or co-insuring arrangements in which an insurer pays only
a portion of the insured®s liabilities to a third party.

Subrogation efforts may stanci alone or be combined with other
claims. An insurer may pursue a claim for monies it has paid (that
is the extent of his legal right), but include in its subrogation
demand the policyholderls deductible. The insured, with or without
an attorney, may demand payment for the physical damage paid by its
insurer along with Us claim for the deductible, loss of use of the
vehicle such as a car rental bill, and a bodily injury claim.
Thirdly, each may pursue its own claims individually.
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The Division of Insurance addressed the handling of deductibles for
first party motor vehicle claims and first party property claims in
the Unfair Claims Settlement Acts or Practices Regulation (3 AAC
26.010-.300. The division set as a minimum standard that the
insurer include the first party®"s deductible, if any, in a subroga-
tion demand unless the first party requests that it not be included
or unless the deductible had been otherwise recovered by the first
party claimant. The division allowed that no deduction for ex- “ise
may be made from any deductible recovered unless an outside a- &y
or other outside expert witnesses were retained, and any reduce.on
for them could be no more than a pro rata share of their ccsts, less
any attorney fees and costs recovered (such as Rule 82). The divi-
sion also sought to resolve the issue of both pre-judgement and

post-judgement interest by advising that the interest would be
shared pro rata.

In regulating the actions of insurance companies, the division did
not reach the issue of proportioning a recovery made by an insured
with or without an attorney. That issue has been raised by the
proposed Section 21.42.285 - Limitation on Subrogation Rights.

Subrogation, as Michael J. Schneider points out in the Alaska Bar
Rag, has always been viewed as an equitable concept. Before addres-
sing the automobile medical payments coverage which troubled

Mr. Schneider, | would like to consider the more straight forward
situation dealing with motor vehicle physical damage first party
claims. Although mosc of us carry policies which provide both
liability coverage and physical damage coverage, many physical
damage only policies are issued. Vehicle coverage may be purchased
at the time a vehicle is purchased. The coverage only relates to
coverage to the automobile. To put such an insurer in the position
of receiving no subrogation benefits until its policyholder had been
fully compensated for all losses (including, for example, extensive
bodily injury claims) and all attorney fees and costs in securing
the physical damage and the bodily injury settlement had been paid

would be tantamount to denying subrogation as a right to such an
insurer.

As long as the responsible third party has sufficient insurance
coverage to pay the insured, the insurer, and the attorney, no
problems arise. When the third party"s ability to pay is limited,
equity becomes a much more vexing issue.

The simplest approach is to continue the concept or pro rata net
recovery. Disputes are unavoidable, especially in the bodily injury
situation, over what the respective interests are. Most accidents
do not involve clear liability, nor is the concept of general
damages (such as pain and suffering) measurable. Honest minds can
ind do differ on both issues. However, resolving such a dispute is
no different than trying to determine when an insured has been fully

compensated for the loss, including costs and attorney fees incurred
by the insured and relating to the loss.
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Sometimes the issue may be resolved by the underlying litigation
itself. Unless the third party®"s liability policy has limited Civil
Rule 82 coverage, the parties or a court will determine what the
value of the case was in order to arrive at a proper computation of
Civil Rule 82. Were such $arnot the case, it would appear to me
that, should the parties disagree, that the matter would be appro-
priate for arbitration.

The issue of subrogation and medical payments coverage can create a
worst case scenario. The potential exists For an insured who is
paid the necessary premium for first party medical payments coverage
under an automobile policy to be severely injured. A $100,000
medical payment limit in a severe accident may soon be exhausted.

IT the other party has low limits and a policyholder must reimburse
on a dollar for dollar basis, the injured will clearly not be fully
compensated. A partial solution would make underinsured motorists/
uninsured coverage reduced only by amounts paid by a valid and col-
lectible automobile medical payments insurance only to the extent
that such payments would be duplicative. The medical bills would be
paid only once, but the full underinsured/uninsured motorists

coverage would be available above the medical payments coverage if
needed.

I do not believe it appropriate for a medical payments insurer to
recover monies that are not related to medical bills. They should
also share on a pro rata basis the costs of recovery.

I have reviewed the January 2, 1990 memorandum from Ted Lehrbach and
Bob Sims regarding the legislative inquiry about State Farms®™ medi-
cal endorsement 6025BB. Although the filing letter suggests State
Farms®" intent was to "allow" the insured to be paid under both the
medical payment®"s coverage and other sources when payment under both
is required to provide the insured enough funds to pay all
reasonable and necessary medical expenses, the language of the
endorsement is, at best, inarticulate. It refers to "paid damages

for bodily injury,” not paid damages for medical expenses for bodily
injury.

In order to avoid any confusion, |1 would recommend that language be
added to the bill which makes clear that medical payments coverage
is not to be duplicative of uninsured motorists coverage. That will
avoid fights that the medical expenses were paid under the uninsured
or underinsured motorists coverage and, therefore, are not owed
under medical payments coverage, and also allow that if the medical
expenses are paid under medical payments coverage, the uninsured

motorists coverage would be available to its full extent for other
damages.

The result would be that an insured would receive the maximum
coverage.
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RECOMMENDAT IONS

I recommend that a new section (c) be added to AS 28.20.445 reading
as follows:

Amounts payable under the uninsured motorists and
underinsured motorists coverage shall not pay again amounts
paid or payable under valid and collectible automobile
payments insurance.

I recommend that the expense issues of subrogated claims be handled
on a pro rata basis. Including such a provision in AS 21.42 would
arguably have it apply only to admitted insurers. Including it
within AS 21.36, Trade Practices and Frauds, seems more

appropriate. Although it may fall within AS 21.36.125, Unfair
Claims Settlement Practices, it may be more appropriate to be
included as a separate section because it addresses issues not
included in any NAIC model with which I am familiar. At any rate, |1
would propose the following language:

SG/sh8078M
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Section 21.36. . SUBROGATION RECOVERIES. An insurer on a first
party claim and its insured shall share in any recovery from a third
party on a pro rata basis as follows:

(1) An insurer may make no deduction for subrogation
expenses unless an outside attorney or other outside expert
witnesses have been retained, and any deduction may be no more
than a pro rata share of the insurer's costs for subrogation less any
attorney fees and costs recovered. Any recovery of prejudgment
interest or postjudgment interest shall be shared pro rata.

(2) An insured may deduct a pro rata share of the insured's
expenses for an outside attornev or other expert witnesses, less any
attorney fees and costs recovered, from the insurer's share of any

recovery. Any recovery of prejudgment interest or postjudgment
interest shall be shared pro rata.

(3) If an insured seperately pursues only its own interest, the
insured shall bear its own expenses and the insurer may retain any
subrogation recovery the insurer secures.
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of a properly executed statement of claim, proof of loss, or other

acceptable evidence of loss, the first-party claimant shall be advised

in writing of the acceptance or denial of the claim;

(2) shall, within 30 working days after receipt of a properly exe-
cuted statement of claim, proof of loss, or other acceptable evidence
of loss, pay those portions of the claim not in dispute;

(3) may not fail to settle first-party claims on the basis that re-
sponsibility for payment must be assumed by others, except as may
be expressly provided by provisions of the insurance policy, insur-
ance contract, or other coverage document.

(b) A person transacting a business of insurance who participates in
the investigation, adjustment, negotiation, or settlement of a third-
party claim may not make any statement that indicates that the
rights of a third-party claimant may be impaired if a form, compro-
mise, release, or similar document is not completed within a given
period of time, unless the statement is given for the purpose of notify-
ing the third-party claimant of an applicable statute of limitation.

(c) Any person transacting a business of insurance who participates
in the investigation, adjustment, negotiation, or settlement of a claim
may not continue negotiations for settlement of the claim directly
with any c’aimant who is neither an attorney nor represented by an
attorney to a time when the claimant’s rights might be affected by a
statute of limitation, coverage provision, or other time limit, unless
v/ritten notice is given to the claimant clearly stating the time limit
that might be expiring and its effect upon the claim; such a written
notice shall be given at least 60 calendar days before the date on
which the time limit might expire.

(d) Any person transacting a business ofinsurance who participates
in the investigation, adjustment, negotiation, or settlement of a claim
shall pay ajudgment or settlement of the claim (including advances,
partial settlements, or similar payments) with a negotiable check pay-
able in cash to the payee upon presentation to a bank located in
Alaska, if the check is not drawn upon a bank having a physical
location in Alaska, it must be payable in cash upon presentation to at

least one bank having a physical location in Alaska. (Eff. 05/06/89,
Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350
AS 21.89.030

3 AAC 26.080. ADDITIONAL STANDARDS FOR PROMPT,
FAIR, AND EQUITABLE SETTLEMENTS OF MOTOR VEHI-
CLE CLAIMS, (a) Any person transacting a business of insurance
who participates in the investigation, adjustment, negotiation, or set-
tlement of a first-party motor vehicle claim must:
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or other (1) apply one ofthe following settlement methods if coverage pro-
*advised vides for the adjustment of a motor vehicle total loss on the basis of
actual cash value or replacement with a vehicle of like kind and

-rl)_/ exe- quality:
mvidence (A) offer a comparable and available replacement motor vehi-
cle, with all applicable taxes, license fees, destination or delivery
that re- charges, and other fees incident to transfer of ownership of the
.aisnrsnuar)_/ motor vehicle p_aid, at no co_st to the first-pa}rty claimant other
' than the deductible amount, if any, as stated in the coverage; the
uates in offer of a replacer_nent motor v_ehicle shall be made in writing if

i third- rejected by the first-party claimant; or

hat the t (B) make a cash settlement based upon the actual cost to pur-
ompro- chase a comparable motor vehicle, including all applicable taxes,

s given license fees, destination or delivery charges, and other fees inci-
F'notify- dent to transfer of ownership, less the deductible amount, if any,
as stated in the coverage; the cost shall be determined by:

?é?;;gs' (i) the cost ofa comparable motor vehicle in the local market
a claim area to the claimant, if that motor vehicle is available in that
directly area, or
d by an (i) the average of two or more cost quotations obtained for a
ed by a comparable motor vehicle from two or more qualified dealers
“unless located within the local market area, if a comparable motor
ie limit vehicle is not available in that area; or
written ( # (iii) a basis that is allowable under the coverage but deviates
late on from the rules set out in (i) and (ii) of this subparagraph, if the
deviation is supported by documentation in the claim file which
eipates gives the particulars of the condition of the motor vehicles in-
a claim volved; any deduction from the cost of a comparable motor vehi-
vances, cle, including deduction for salvage value, must be a fair and
ck pay- appropriate amount; the basis for the deduction shall be fully
ated in explained to the claimant;
mhysical (2) provide to a first-party claimant a reasonable written expla-
m to at nation of the valuation of damages to the motor vehicle;
i/06/89, (3) include the first-party claimant’s deductible, if any, in a sub-
(. rogation demand unless the first-party claimant requests that it not
be included or unless the deductible has been otherwise recovered
by the first-party claimant; no deduction for expense may be made
from any deductible recovered unless an outside attorney or other
outside expert witnesses have been retained and any deduction is no
more than a pro rata share of their cost less any attorney fees and
JMPT, costs recovered; any recovery of prejudgement or postjudgement in-
VEIil- terest shall be shared pro rata.
-urance (b)  Any person transacting a business of insurance who participates
or set- in the investigation, adjustment, negotiation, or settlement of a third-

party motor vehicle claim:

21
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(1) shall provide a third-party claimant a reasonable written ex-
planation of the valuation of damages to a motor vehicle which is
the basis of any settlement offer;

\2) may not recommend that a third-party claimant make a claim
under the claimant’s own coverage in order to delay or avoid paying
a claim where liability and damages are reasonably clear.

(c) Aclaimant may not be required to travel unreasonably either to
inspect a replacement motor vehicle, obtain a repair estimate, or have
the motor vehicle repaired at a specific facility.

(d) Any estimate or appraisal of the cost ofrepair of a motor vehicle
must be in a fair and appropriate amount that the claimant may
reasonably be expected to be charged for repairs at one or more conve-
niently located repair facilities.

(e) Ifthe amount claimed as damage to the motor vehicle is reduced
on the basis of betterment or depreciation, the person adjusting or
settling the claim shall itemize each deduction and explain the basis
for each reduction in writing to the claimant.

(f) Ifa person adjusting or settling a claim elects to have repaired a
claimant’s motor vehicle and chooses a specific facility for the repairs,
that person shall guarantee the repairs and cause the damaged motor
vehicle to be restored to its condition before the loss, at no additional
cost to the claimant, and cause the repairs to be completed within a
reasonable time.

(9) Ifthe claimant’s motor vehicle is determined to be economically
unrepairable and, therefore, a total loss, the person adjusting or set-
tling the claim may not reduce the salvage value of the vehicle by
charges for cleaning. (Eff. 05/06/89, Register 110).

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

3 AAC 26.090. ADDITIONAL STANDARDS FOR PROMPT,
FAIR, AND EQUITABLE SETTLEMENTS OF PROPERTY
CLAIMS, (a) Any person transacting a business of insurance who
participates in the investigation, adjustment, negotiation, or settle-
ment of a first-party property claim shall:

(1) apply one of the following settlement methods if coverage pro-
vides for the adjustment of a claimant’ property loss on the basis of
actual cash value or replacement, with other property of like kind
and quality;

(A) offer specific comparable and available replacement prop-
erty, with all applicable taxes, charges, and other fees incident to
the transfer of ownership of the property at no cost to the claim-
ant other than the deductible amount, if any, as stated in the
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coverage; the offer of replacement property shall be in writing if
rejected by the first-party claimant; or
(B) make a cash settlement based upon the actual cost of com-
parable property, including ail applicable taxes, charges and
other fees incident to transfer of ownership, less the deductible
amount, if any, a3 stated in the coverage; the cost shall be deter-
mined by:
(i) the cost of comparable property in the local market area to
the claimant, if such property is available in that area; or
(ii) the average of two or more cost quotations obtained for
comparable property from two or more qualified dealers, sup-
pliers or contractors located within the local market area, if
comparable property is not available in that area; or
(iii) settle a loss on a basis that deviates from the rules set
out in (i) and (ii) of this subparagraph, if the deviation is sup-
ported by documentation in the claim file which gives the par-
ticulars of the condition ofthe property involved; the valuation,
including salvage value of the property lost, if any, must be m
an adequate and appropriate amount; the basis for settlement
shall be fully explained to the claimant;

(2) provide to a first-party claimant a reasonable written expla-
nation of the valuation of the damages to the property;

(3) include the first-party claimant’s deductible, if any, in a sub-
rogation demand unless the first-party claimant requests that it not
be included or unless the deductible has been otherwise recovered
by the first-party claimant; no deduction for expense may be made
from any deductible recovered unless an outside attorney or other
outside expert witnesses have been retained and deduction may be
for no more than a pro rata share oftheir cost less attorney fees and
costs recovered; any recovery of prejudgement or postjudgement in-
terest shall be shared pro rata.

(b) Any person transacting the business of insurance who partici-
pates in the investigation, adjustment, negotiation, or settlement of a
third-party property claim:

(1) shall provide to a third-party claimant a reasonable written
explanation of the valuation of damages to property which is the
basis of any settlement offer;

(2) may not recommend that a third-party claimant make a claim
under the claimant’ own coverage in order to delay or avoid paying
a claim where liability and damages are reasonably clear.

(c) Any person settling or adjusting 2 property flairn may not re-
quire a claimant to travel unreasonably either to inspect replacement
property, obtain a repair estimate, or have the property repaired at a
specific facility.

(d) Any estimate ofthe costs of the repair of the property must be a
fair and appropriate amount for which the damage can be reasonably

23
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expected to be repaired at one or more conveniently located repair
facilities, dealers, or contractors.

(e) Any person who reduces the amount claimed as damage to prop-
erty on the basis of betterment or depreciation shall itemize each
deduction. The basis for the reduction shall be documented in the
claim file.

(f) 1fa person adjusting or settling a claim elects to have repaired a
claimant’s property and chooses a specific repair facility, dealer, or
contractor, that person shall guarantee the repairs and cause the dam-
aged property to be restored to its condition before the loss, at no
additional cost to the claimant, and cause the repairs to be completed
within a reasonable period of time. (Eff. 05/06/89, Register 110).

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

3 AAC 26.100. ADDITIONAL STANDARDS FOR PROMPT,
FAIR, AND EQUITABLE SETTLEMENTS OF WORKERS
COMPENSATION CLAIMS. Any person transacting a business of
insurance who participates in the investigation, adjustment, negotia-
tion, or settlement of a workers’ compensation claim:

(1) may notrequire a claimant to travel unreasonably for medical
care, rehabilitation services, or any other purpose;

(2) shall provide necessary claim forms, written instructions, and
assistance that is reasonable so that any claimant not represented
by an attorney is able to comply with the law and reasonable claims
handling requirements;

(3) shall promptly make all payments or denials of payments as
required by statute or regulation. (Eff. 05/06/89, Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

3 AAC 26,110. STANDARDS FOR PROMPT, FAIR, AND EQ-
UITABLE SETTLEMENTS OF DISABILITY CLAIMS, (a) If a
disability insurance policy or a subscriber contract provides for pay-
ment of a claim on the basis of services provided by a medical care
provider using a usual, customary and reasonable, or prevailing
charge basis, a person transacting a business of insurance who partici-
pates in the investigation, adjustment, negotiation, or settlement of a
claim must:

(1) maintain or use a statistically credible profile of medical care
providers’ charges on which to base payment of claims, which is
updated at least every six months and contains charges for services
performed not more than one year before the date ofthe most recent
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profile; the profile must contain charges for each geographical area
in which a claimant might receive treatment; if the profile does not
contain a statistically credible data base for a particular medical
care service in a certain geographical area, the insurer may include
in the profile a sufficient number of charges for that sendee from
another geographical area so that a reliable basis is established;
however, the final basis for payment shall be adjusted to reflect the
general cost differences between the geographical area where the
service was performed and the other geographical areas used in
establishing the statistically credible profile; the adjustment may be
based on the Consumer Price Index, the medical care component of
the Consumer Price Index, or another reasonable basis stated in
writing; the written explanation provided to a claimant must in-
clude a complete explanation of these adjustments;

(2) provide to the claimant, in writing, a complete explanation of
the basis of payments and document the explanation in the claim
file; if the basis for payment is less than the actual charge made by
the medical care provider, the explanation to the claimant must
state with specificity the reason for the amount not paid.

(b) This section does not apply to workers’ compensation claims.
(Eff. 05/06/89, Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

3 AAC 26.300. DEFINITIONS. In this chapter,

il) "claim” means notice that an event, act or omission has oc-
curred which may result in injury or damage for which an insured
may be legally obligated to pay;

(2) "claimant” means a first-party claimant, a third-party claim-
ant, or both, and includes the claimant’s legal representative and
includes a member of the claimant’s immediate family if authorized
by the claimant;

(3) "Consumer Price Index” means the data published annually
in the Detailed Report by the United States Department of Labor,
Bureau of Labor Statistics;

(4) "destination or delivery charges” means the charges .or ship-
ping a motor vehicle to a primary residence of the claimant or to
where the motor vehicle is primarily operated;

(5) "first-party claimant” means a person asserting a right to
payment under his or her own coverage;

(6) "frequency as to indicate a general business practice” means
violation of any one standard committed on one or more percent of
claims handled within a 12-month period, or the repeated violation
of a single standard without reasonable explanation;

25
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(7) "local market area” means the geographical area, in the clos-

est proximity to the claimant’s residence, in which two or more
qualified, dealers are located:;

(8) "outside attorney” means an attorney who is in private prac-
tice and not an employee of a person transacting a business of insur-

ance under AS 21;

(9) "person” means an individual, corporation, association, part-

nership, or other legal entity;

(10) "third-party claimant” means any person asserting a claim
against any other person;

(12) "usual, customary, and reasonable, or prevailing charge ba-

sis” means that payment basis for a disability insurance claim

where the reasonable and prevailing charge for a medical care pro-

cedure, service, or supply item is determined by the lowest of the
following amounts:

(A) the billed amount of the medical care provider’s actual
charges;
(B) the charge usually made by that provider for performing
that procedure; or
(C) the customary charge based on a profile of charges made for
the same medical procedure, service, or supply item in the same
geographical area by other providers that have performed the
same procedure or service or have provided the same supply item;
(12) "working days” means all calendar days except Saturdays,
Sundays, all official federal holidays, and all official Alaska holi-
days. (Eff. 05/06/89, Register 110)

Authority: AS 21.06.090
AS 21.36.125
AS 21.36.350

CHAPTER 31. MISCELLANEQOUS

Section
50. Insurer fees
60. Miscellaneous fees

3 AAC 31.050. INSURER FEES. The following fees are estab-
lished for insurers:

(1) application for a certificate of authority, including a solicita-
tion permit and issuance of the certificate, if issued, a one-time fee
of $1,000;

(2 annual continuation of a certificate of authority, $500;

(3) amendment to a certificate of authority, $100:

(4) amendment to the articles of incorporation, $100;

(5) revised bylaws or amendments to bylaws, $100;

(6) filing an annual statement, $100;
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOXY, JUNEAU 99811
(907) 465-3892

February 6, 1990

MEMO RANDUM
Members, House Labor and Commerce Committee

Representative Dave Donley, Chair
House Labor and Commerce Committee

CS for HB 429 (L&O)
Wrok Order #6-1677E, by Ford, dated 2/6/90

The proposed CS for HB 429 incorporates new language suggested by the Division
of Insurance to address the "stacking"™ question discussed during the February 1
House Labor and Commerce hearing.

The proposed draft allows an injured party to collect the full amount of
underinsured motorist coverage available under thier own policy in addition to
the full amount available through the policy of the other person/s involved in
an accident, up to the amount of their actual damages. The proposed language
does not change current provisions relating to "stacking”.

dd/gbs90
b/hb429
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23.20.445 — Change subsection (@) end (b) to read:

(@) The maximum liability of the insurance carrier under the uninsured and

underinsured motorist coverage required to be offered under AS 28.20.440
shall be the lesser of:

(D the difference between the amount of the covered person®s damages
for bodily Injury or property damage and the amount paid to the

covered person by or for any person or organizati.cn who is or may
be held legally liable for the damages; or

(@) the limits of liability af the uninsured and underinsured motorist
coverage.

() Amounts payable under the uninsured and underinsured motorists coverage
may be reduced by

CD amounts paid or payable under any worker's compensation law; or

(@ amounts paid or payable under valid and collectible autoaobile
medical payments iInsurance.
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January 30, 1990
VIA FAX AND MAIL

Representative Dave Donley
Alaska State Legijlature
P.0. Box V (MS 3100)
Juneau, Alaska 99811

Re: House Bill #429: "An Act Relating to Subrogation Provisions

and Insurance Policies and To Uninsured and Underinsured
Motor Vehicle Insurance"

Dear Representative Donley:

While in Juneau on the 29th of January, 1990, | received a copy of
HB #429 i1n what I am lead to believe 1is its most recent form. I
would recommend the following changes in this bill:

Section 3 [An Amendment of A.S. 28.20.445(c)]: The word
“"liability” should be stricken (after the word "vehicle” and before
the word "insurance"™ 1in the first full sentence. The first full
sentence should be followed by a sentence that says, iIn substance:

"Underinsured motorist coverage shall be triggered by an
allegation of damages 1in excess of available motor
vehicle liability insurance coverage."

Identical changes should be made to Section 4 (Amending
A.S. 28.22.221),

Getting rid of the word "liability" may not be terribly important.
I*m concerned about an ambiguity that may be created by differences
between "motor vehicle liability iInsurance”™ versus "uninsured" or
"underinsured” motorist coverage provided on these policies. In
other words, | don®"t want someone to argue that, because an insured
is not entitled to UM or UIM coverage under their "motor whi"-le
liability insurance,” these provisions do not apply. If "motor
vehicle liability insurance”™ 1is so broadly defined in Titles 21 and
28 as to make this a non-problem, please disregard.



Representative Dave Donley
Page Two
January 30, 1990

A problem of a more substantive nature iIs raised by the additional
language that 1 propose. The bill 1s intended to address the
problem that exists where someone with a million dollars in damages
is hit by a person who has $50,000 in liability coverage and where
the injured person only has $50,000 in UIM coverage. Under most
current policies, coverage 1i1s not triggered because the 1injured

person®s UIM 1limits do not exceed the liability limits of the
opposing party.

I"m simply afraid that this bill is not worded clearly enough to
address that problem. The wording that 1 suggest triggers coverage
upon the allegation of damages 1in excess of available liability
insurance. It 1s important to note that the additional language
that I propose does not impose liability on the carrier. It simply
triggers coverage. |If the insured and the iInsurance company cannot
agree, then an arbitration can be set. It 1s very important, 1in
my opinion, that this trigger of coverage be made by a mere
allegation of excess damages. Otherwise, people would have to wait
until the resolution of underlying liability disputes before the
carrier would be given fair notice that a possible claim is out
there. This would make resolution of these claims more expensive,
more drawn out, and less certain. IT the Insurance company has a
problem (a potential UIM claim), it should be given early and
reasonable opportunity to evaluate that claim in the face of all
available information. Thus, an allegation of damages iIn excess

of available [liability limits should be the trigger of UIM
coverage.

Thanks for your consideration.

Sincerely yours,
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On-Line Reports

Average Auto Premiums By State— 1988

he average annual cost to insure

a private passenger automobile in
the United States increased 6.3% to
S517.71 in 1988. according to this
report by A.M. Best Company. As
was the case in 1987. Massachusetts
leads the nation with the highest
average premiums at S834.76, a
S179.04 increase from 1987’s average
premiums. New Jersey, once again,
had the second highest average pre-
miums at S733.66. an increase of
15.6%—9.3 points higher than the
average increase nationwide.

The state with the lowest average
annual premiums. Alabama, had aver-
age premiums of S278.33. However,
this figure is grossly underreported
because one the state's leading writers.
Champion Insurance Co., did not file
an annual statutory statement with the
A .M. Best Company for 1988 and was
later declared insolvent by the Loui-
siana Department of Insurance. The
average premiums for Louisiana also
are underreported for the same reason.
In both states, Champion Insurance
wrote 5% of the total private passenger
auto premiums.

Setting Alabama and Louisiana
aside. lowa had the lowest average
premiums at S292.51. It is probably
the only state in the Union where there
is still at least a possibility of insuring
a car for under $300 per year. How-
ever. another 14.4% increase like
1988’s will certainly break new ground
for the Hawkeye state. The next four
states with the lowest average pre-
miums. South Dakota ($324.90). Ten-
nessee (S338.46). North Dakota
(S343.85) and ldaho ($356.95), con-

sistently have been ranked as the states
with the lowest average premiums.
Apart from Massachusetts and
New Jersey, the five states with the
highest average auto premiums were
Nevada (S691.05), California ($673.18).
Pennsylvania ($620.33). Arkansas
($613.58) and Washington, D.C ($60639).
Among these five states. Arkansas had
the highest annual percentage increase
at 24.1%. California drivers, who voted
in November 1988 to roll back rates by
20% with Proposition 103, experienc-

About This Information

The annual A.M. Best Company
report on average private passenger
auto premiums by state, which has
been published since 1982. has again
been expanded to provide more in-
formation. Thisyear's reportalso in-
cludes afive year summary of the
number o finsurers writing auto in-
surance in each state.

To arrive at the average auto
premiiuns by state, we divide private
passenger auto direct premiums
writtenfor each state by the number
ofeach state's registered vehicles,
as reported by the Federal Highway
Administration. Premiumsfor 1988
have been available since Mayfrom
Best's Data Base Service, EXx-
perience By State. By Line, how-
ever, auto registration figures are
not available until December.

Results o fthis sntdy can be dis-
torted by several factors. The
Federal Highway Administration's
figures include commercial pas-

ed an 8% increase from 1987 to 1988.
In 1987 four states had average
premiums above the 5600 level; dur-
ing 1988 there were eight ir. this range,
with Massachusetts and New Jersey in
the $800 and $700 ranges, respective-
ly. The largest concentration of states
(21) grouped in the $400 range.
During 1988, there were 34 states
with average automobile premiums
below' the national average (S517.71),
compared with 30 states below the na-
tional average in 1987. These results

senger vehicles (taxis), but do not
report pickup trucks, a popular
form ofprivate passenger transpor-
tation in the western and southern
states.

Also skewing the averages is
the unknown number o fregistered,
but not insured, vehicles. Several
states still do not mandate cover-
age, and others have varying
degrees ofregistered, but illegally
operated uninsured cars. Also af-
fecting the averages are different
states' requirements for minimum
limits of coverage. Other factors
that affect rates include; territory,
type of vehicle, and the age of
driver.

It should be noted that each
year the A.M. Best Company and
the Federal Highway Administra-
tion both adjustfigures published in
prior reports to ensure that the best
currently available information is
reported. These adjustments could
change rankings reported in prior
years' reports. 3
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1988
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South Carolina
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New Hampshire
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Average Automobile Insurance Premiums by State

—Ranked by 1988 Premiums per Passenger Vehicle—

1988
Average
Premium

634 76
733 66
691 05
673 18
620 33

613 58
606 39
604 41
604 28
601 84

581 46
580 47
57625
560 27
551 59

529 ~5
526 75
517.71
516 16
509 33
434 66

494.C6
490 50
474 46
473 76
469 60

469.54
462 66
455.25
452 03
448 00

445.19
444 73
444 48
439 45
436.10

435 20
431 73
421 15
414 42
405 86

379 89
376 82
367 02
360 28
359 53

356 95
343 85
338 46
324 90
292 51
278 33
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27
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36
37
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39

40
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46
45

44
48
47
50
51
49

1987
Average
Premium

655 72
634 91
600 04
623 44
568 99

494 29
579 82
597 10
549 00

583 67

536 96
548 58
58888
520 11
530 13

£0239
51493
487.04
508.85
509 29
473 99

507 50
529 80
434 97
460 88
456 48

436 73
434 00
430 20
405.36
439.13

409.82
433.62
43509
415.57
430 88

364 59
409.51
409 29
423 18
405 22

369 14
351 01
348 27
337 01
34502

345 66
328 23
328 38
295 08
255 0"
306 76
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1986
Average
Premium

555 55
603 55
549 49
568 20
512 09

433 75
463 13
50634
476 60
522 06

469 15
501.70
602.45
466 09
453 60

450.23
449 74
441.66
453.10
481 07
42609

454 65
515 39
444 11
403.49
416 98

381.82
390 50
393 86
363 97
41851

362 36
368 85
396.36
378.17
39678

33283
369.37
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521 40
580 12
498 75
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465 03
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485 07

408 04
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417 59

372.06
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312.34
404.63
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379 16
354 36
318 29
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351 53
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356 00
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342 47
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368 43
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308 85
298 08
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271 02
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261 15
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1984
Average
Premium

488 00
565.77
41899
423 49
418 76

349 73
339 10
374 20
350 29
453 26

350.70
385.86
44734
373.01
349 57

305.48
365.38
351.05
304 55
359.04
372.48

404 97
401 86
329 91
30981
326 69

281.17
304 58
31599
291 12
312 69

285 78
332.78
306 65
325.97
284 22

283 48
268 25
27996
268.56
314 46

286.14
260 60
26925
250.53
281 05

256.61
243.00
235.82
213.47
229.89
224 10
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demonstrate a growing trend that the
annual growth rates among the 10
states with the highest average
premiums are increasing at a rate faster

than that of the rest of the nation. In
fact, five of the top 10 states with the
highest premium averages also were
among the top 10 states with the

Growth of Average Auto Premiums
—Five Yearii, by State—

87/88 87/88 86/87 85/86 84/85 83/84 82/88
Growth Percent Percent Percent Percent Percent Percent
Rank State Growth Growth Growth Growth Growth Growth
1 Massachusetts 27 30 18.03 6 55 6 85 17 14 118 59
2 Arkansas 24.13 13.96 1058 12 16 1868 134.98
3 Marne 19 37 954 12 18 4 67 9 58 78 79
4 New lJersey 15.55 5.20 4.04 2.54 8 55 60 93
5 Nevada 15 17 920 10.17 19 04 801 79 75
6 lowa 14 43 478 1355 -6.55 347 27 70
7 Vermont 1151 11 37 17.16 6.71 12.46 72.94
8 South Dakota 10 SI 1537 1061 832 2.30 61 53
9 Rhode island 10 07 15.19 17.41 15.88 774 100.76
10 Colorado 9 08 -2.C6 17 13 14 93 9 47 65.32
11 Pennsylvania 902 11.11 1012 11 05 8 88 73.29
12 North Carolina 8 63 13 10 14.76 10 49 19.39 111.28
13 Delaware 8 29 14 45 14 98 16.35 848 95.16
14 California 798 9.72 12.82 18 93 13.28 87 93
15 Connecticut 772 11.59 12 99 10 59 11 00 83.22
16 Virginia 751 14 28 17 43 15 64 4 58 85.13
17 Ohio 7.35 7.34 17 05 721 9.82 66 53
18 Mississippi 6 91 13.38 968 8 18 424 66 78
19 Florida 6 60 1 14 13.19 1327 4 47 75 20
NAT'L. AVERAGE 6.30 10.28 13.38 10.97 8.96 73.52
20 Washington 582 923 12.04 124 7.65 61 03
21 Arizona 5.81 935 17 62 1054 8.89 92.51
22 New Mexico 575 989 2.64 13.03 31.99 91.19
23 Georgia 5.45 11 58 21.01 21.80 6.37 106.59
24 Kentucky 5.43 1087 14.77 19 97 nn 90 83
25 Neoraska 5.38 7.50 12.48 6 97 4 51 48.42
26 North Dakota 4.76 6.87 10.45 14 43 -1 87 42 55
27 Wash DC. 4.58 25.20 20.21 13.61 12.30 129 69
28 Texas 436 11 24 11.03 303 3.49 59.43
29 Wyoming 421 -0 83 13.14 942 128 36 04
30 Hawan 4.05 16.87 8.62 19.46 -3.14 51.16
31 Idaho 3.27 0.39 14.60 17.07 3.18 54 35
32 New York 3.11 11.80 762 7.02 7 48 56 40
33 Tennessee 3.07 12.27 12.00 10.74 965 71 42
34 Kansas 291 6.94 10.46 9.21 157 42 88
35 Wisconsin 2.90 9 80 2069 10 32 13 84 83.40
36 Minnesota 2.87 9 47 31 01 -2.57 11.77 64 44
37 Missouri 2.79 14 22 13.86 14 38 6 42 79 75
38 Oklahoma 2.56 17 56 7 70 291 1432 76.8!
39 South Carolina 230 14.50 12.76 9 16 9 09 72 03
40 Oregon 2.16 977 13 35 14 03 146 52.65
41 lilmo 3 202 4 93 17 56 1385 161 53 63
42 New Hampshire 144 12.31 45 07 2 56 4 65 96 93
43 Maryland 123 17 92 19 55 13.18 4 98 89 79
44 Utah 121 8 59 20.25 16 09 702 73 75
45 Montana 0.16 365 3.50 14 59 26 59 60 86
46 Michigan 001 5 86 1889 12.70 938 65.90
47 Indiana -207 17 26 21 07 1099 3.62 82.96
48 Alaska -2 15 -2.25 118 331 12.93 62.74
49 West Virginia -2.65 11 62 6 59 533 13 63 43 34
50 Louisiana -7 42 2.80 16 28 10 30 473 33 08
51 Alabama -9 27 10 16 6 84 16 30 11 92 46 02
A.aoaf-0 ara Lcvuna 37-68 growcs ao *'oi -958 ore- ."s Crarccn msuiarce C:

Ne* Jeiseva.eoge enemum cSd-ial0" navaas S353 025 58a RVEC s”argas ron JUA
as D'er-uf-s -ire JUA siaiemem

:-ai \ete rot 'ecc-'oeo

highest growth rates as well.

From 1987 to 1988. average auto
premiums increased by more than the
national average (6.3%) in 19 states- -
seven fewer states than during 1987.
However, the national average growth
rate for 1988 was 3.4 points lower than
the 10.3% reported in 1987. Nine
states reported average growth rates of
10% or more during 1988: Massa-
chusetts (27.3%), Arkansas (24.1 %).
Maine (19.4%), New Jersey (15.6%).
Nevada (15.2%), lowa (14.4%) Ver-
mont (1 1.5%), South Dakota (10.1 %)
and Rhode Island (10.1%). Montana
and Michigan reported increases of
less than 1%, while three states re-
ported small declines—Indiana (2.1 %),
Alaska (2.2%) and West Virginia (2.7%).

During 1988, net premiums writ-
ten by U.S. property/casualty insurers
for private passenger automobile in-
surance reached S69.6 billion, an in-
crease 0f 8.2% over 1987. The insur-
ance industry experienced a S4.2 bil-
lion underwriting loss (before divi-
dends)—which was not entirely offset
by slightly more than S4 billion of in-
vestment income earned on private
passenger auto premiums.

Recently released (B/MR Review
and Preview, Jan. 2, 1990) estimates
for 1989's private passenger results
portend even darker shadows for in-
surers and consumers alike. Net pre-
miums written for the private pas-
senger auto lines grew by 6.6% in
1989. Unfortunately, the combined
ratio rose 1.6 points to 108.2 and
underwriting losses were up to S6.2
billion, a Sl .4 billion (29%) increase
from 1988.

With premium growth declining
for the past two years and underwriting
losses increasing substantially during
the same period, it is easy to under-
stand how many insurers are attempt-
ing to abandon the line. However, the
A.M. Best Company study indicates
otherwise. Additionally, with losses
mounting it also is easy to recognize
why there has been a growing number
of insolvent insurersduring the past two
years which primarily wrote aup lines.

From 1987 to 1988, the number of
insurers writing private passenger auto
actually increased from 1,121 to
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1,142, for a net growth of 21—al-
though a number of these were sub-
sidiaries of groups. During the six-year
period from 1982-1988, the number of
insurers writing private passenger auto
increased by 104 companies.

Texas once igain may be the land
of opportunity, ;> least for auto in-
surers, as 19 additional insurers began
offering policies to residents of the
Lone Star state last year. Texas now
has 422 insurers offering auto policies,
the most of any state in the nation.
There are only 98 insurers—the fewest
of any slate—offering auto policies in
Hawaii.

In 1083, Mississippi experienced
the highest number (16) of insurers
that stopped offering private passenger
auto policies, followed closely by
Louisiana (15). Massachusetts lost 12
insurers in 1988 and New Jersey lost
just three.

The public’s anger and frustration
over increasing rates has lead to
legislative battles, initiatives and the
appointment of consumer watchdogs in
many states. In New Jersey, the newly-
elected governor was swept into office
on the strength of his promise ofa 20%
rate rollback and further insurance
reforms. Insurance rates are so high in
New Jersey that the governor recent-
ly said there are between 300,000 and
400.000 uninsured vehicles on the
state’s highways.

Certainly, insurers are faced with
a dilemma that holds little prospect for
a pragmatic solution. Consumers are
holding the industry responsible for the
escalating repair, medical and litiga-
tion costs and no longer accepting the
practice of passing along these price
hikes. Fortunately, there are some in-
surers that have taken a leadership role
and accepted the industry’s charge to
implement more effective cost contain-
ment measures and communicate the
progress of these efforts to their
policyholders. But not until the entire
industry gets behind an effort to
educate consumers will insurers have
a chance to turn the corner toward a
reasonable return on their investment.

Copyright © 1990 by A.M. Best Company. Inc., All rights reserved.

Number of Companies Writing in State

State

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Wash D.C.
Florida

Georgia
Hawaii
Idaho
lllinois
Indiana

lowa
Kansas
Kentucky
Louisiana
Maine

Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Missouri
Montana
Nebraska
Nevada

New Hampshire

New Jersey
New Mexico
New York
North Carolina
North Dakota

Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island

South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

NATIONAL TOTAL

1988

272
125
302
241
372

290
212
182
162
364

348

98
208
381
365

278
270
280
303
187

257
157
223
282
253

320
181
251
206
168

211
242
260
217
203

342
274
247
287
180

178
203
310
422
211

172
294
262
190
298
165

1,142

1987

284
124
299
251
374

303
216
107
166
373

339
105
211
382
354

290
276
285
318
185

264
169
237
285
269

324
189
253
207
164

214
246
259
217
210

347
286
257
285
177

184
209
316
403
220

170
285
274
199
311
176

1,121

1982

301
132
291
264
359

307
212
196
173
348

315

105
233
374
348

295
267
288
309
183

237
181
273
285
259

320
203
255
220
177

229
254
279
226
213

324
267
256
273
183

209
222
297
385
230

178
269
265
191
286
182

1,038

Net Change
88/87 88/82
(12) (29)
1 ()
3 11
(10) (23)
(@] 13
(13) a7)
(4) 0
S (14)
4 (11)
) 16
9 33
@] )
(3) (25)
@) ’
1n 17
(12) a7
(6) 3
(5) (8)
(15) (6)
2 4
@ 20
(12) (24)
(14) (50)
(3) 3)
(16) (6)
(4) 0
® (22)
2 (4)
1) (14)
4 ©)]
(3) (18)
(4) (12)
1 19)
0 ©
(7) (10)
(5) 18
(12) 7
(10) (©)
2 14
3 3
(6) (31)
(6) (19)
(6) 13
19 37
9) (19)
2 (6)
9 25
(12) (3)
© @
(13) 12
(11) @7
21 104

Printed in the U.SA



HOUSE COMMITTEE REPORT

)
Date Referred! January 19, 1990 FURTHER REFERRALS:
JUDICIARY
Date of Committee Action:
The LABOR & COMMERCE Committee considered: HB 429

HOUSE BILL NO. 429 SUBROGATION OF INSURANCE CLAIMS

"An Act relating to subrogation provisions in insurance policies and to
uninsured and underinsured motor vehicle insurance."

RECOMMENDATIONS: [ 1 the same title

] be replaced with tS [ 1 a new title
L have attached amendment(s)
y1 do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ Hfiscal impact [ 3 fiscal note(s)
[ Jzero fiscal note_ [ 1 zero fiscal note(s)
L Jzero with analysis_ [ 1 zero fn/analysis

SIGNING DO PASS:



STATE OF ALASKA BILLVERSION: HB 429
1990 LEGISLATIVE SESSION PUBLISHDATE:

FISCAL NOTE

REQUEST:
Revision Date: Agency Affected: Commerce & Economic Dev.
Title: Regarding,subrogation rights_in BRU: Insurance
insurance policies . . ..
Sponsor: House Labor & Commerce

Components
Requestor: House Labor & Commerce!

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 9 FY 92 FY 3 FY A FY %5 FY %

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPVENT

LAND & STRUCTURES
GRANTS. CLAINMS
MISCELLANEOUS

TOTAL OPERATING } 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0 1

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER )

TOTAL U 0 0 0 A 0

POSITIONS:

RULL-TIME 0 0 0 0 0 0
PART-TINE
TEMPORARY

ANALYSIS : (Attachasgaratepage if necessary) No fiscal impact for FY 90.

Preparedby : J_ames J. Jordan, Acting Director Phone: 465-2515.

Division : _ insurance | Date: 1/30/90,
X T

Aporoved by Commissioner:  Larry-* til ieff Date

Agency; Department of Commerfee & Economy Development.

Distribution (bypreparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Inpacted Agency(ies) page, of
LW/dgl 621 5D-1 /13090a
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IN THE HOUSE BY DONLEY

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entit..ed: "An Act relating to uninsured and underinsured motor

BE

vehicle insurance."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.89.020(c) 1is amended to read:

(© An insurance company offering automobile Iliability insur-
anced or_j)fferinje™ an exctss jDEljixcy of ijlauranfe_thj aJ’\_eZ\
for automobile liability, 1iIn this state for bodily 1injury or death
shall offer coverage prescribed iIn AS 28.20.AA0 and 28.20.AA5, with
limits equal to at least the limit purchased voluntarily to cover the
insured personl!s liability for bodily i1njury or death, for the pro-
tection of the persons insured under the policy who are legally enti-
tled to recover damages fTor bodily injury or death from owners or
operators of uninsured or underinsured motor vehicles. The Ilimit
written may not be less than the limit in AS 28.20.AA0.
Sec. 2. AS 28.20.AA5(c) 1is amended to read:

© IT an 1insured 1is entitled to uninsured or underinsured
motorists coverage under more than one policy of motor vehicle liabil-
Ity insurance, or under more than one coverage I1If two or more vehicles
are 1insured under one policy, [THE MAXIMUM AMOUNT] an 1insured may
recover under each policy or coverage [MAY NOT EXCEED THE HIGHEST
LIMIT OF ANY ONE POLICY OR COVERAGE]- When multiple policies or
coverages apply, payment may be made in the following orderofprior-
ity, subject to the limit of liability for each applicablepolicy or

coverage:
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by the injured person at the time of the accident;

@

into direct contact with the i1nsured while a pedestrian;

€)

involved 1in

or a named

the accident under which

insured.

the

injured person

WORK DRAFT

and

is an

a policy or coverage covering a motor vehicle occupied

a policy or coverage covering a motor vehicle that came

a policy or coverage covering a motor vehicle not

insured



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOXY, JUNEAU 99811
(907) 465-3692

September 28, 1989

Jim Jordan, Acting Director
Division of Insurance - DCED
3601 C Street, Suite 722
Anchorage, Alaska 99503

Dear Mr. Jordan:

I"'m writing to request that the Division of Insurance implement regulations
mandating that insurers offer under and uninsured motorist coverage in at
least the same amounts as their insureds® highest policy limits, including
umbrella policies.

As you know from speaking with Ginger Baim from my office last week,
currently there are no insurers selling automobile insurance in Alaska that
offer such coverage. While the law requires that they offer under and
uninsured motorist coverage, the statute is silent on the question of
policy limits.

Many Alaskans share my concern that they are able to provide maximum
coverage to an injured party when they are at fault in an accident but are
unable to procure such coverage for themselves if they are involved in an
accident where an under or uninsured driver is at fault.

Please contact my office at 561-7629 upon receipt of this letter and
confirm whether you will pursue this request in regulations.

r
House Labor and Commerce Committee

PS: The House Labor and Commerce Committee will be considering legislation
dealing with other automobile insurance issues and may include this
request in statute if the Division chooses not to pursue it by
regulation. My first choice however, is to implement the mandate by
regulations so that Alaskans can immediately benefit from this policy.

dd/gb
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STEVE CO'.VPER, GOVERNOR

DEPARTM ENT OF COMMERCE & 7th FLOOR FRONTIER BLDG.
ECONOMIC DEVELOPMENT 3601 C STREET,SUITE740

ANCHORAGE, ALASKA 99503-5934
PHONE: (907) 562-3626

DIVISION OFINSURANCE

October 17, 1989

Honorable Dave Donley, Chair

House Labor and Commerce Committee
Alaska State Legislature

House of Representatives

P. 0. Box V

Juneau, AK 99811

Dear Representative Donley:
RE: Under and Uninsured Motorist Coverage

This letter is to memorialize the telephone conversation 1 had with your staff
person, Ginger Bains.

The Division of Insurance will not pursue the proposal outlined in your letter
to me dated September 28, 1989. The reason for not pursuing your proposal is
due to lack of statutory authority. I have conferred with Assistant Attorney
General, Linda O0"Bannon, to confirm the lack of direct jurisdiction in
extending AS 21.89.020(c) to umbrella or excess policies.

The problem with authority rests with being able to classify an umbrella or
excess policy as being an "automobile insurance policy"”. No definition of an
automobile insurance policy exists other than in AS 21.36.310(3). (AS 21.12
does not include a specific definition and the various definitions contained
are not mutually exclusive.) Umbrella or excess policies most often contain
coverage Tfor a variety of risks not associated with the operation of an
automobile (eg. risks associatedwith a home, personal [libel and slander
risks). IT an umbrella or excess policy only provided coverage for risks
associated with automobile usage, an argument could be made that such a
contract could be defined as being an automobile policy and therefore AS
21.89.020(c) would apply and the corresponding limits would have to be offered
for under and uninsured motorist coverage.

I had staff do some checking as to ava lability of the coverage in question.
State Farm offers such coverage to policyholders meeting certain underwriting
criteria (see attached memorandum). Other carriers also offer coverage on a
basis similar to State Farm and staff is doing further research in that
respect.



One possible downside risk to legislatively mandating that under and uninsured
be offered to the policy limits provided by an umbrella policyis that
admitted insurers may stop offering umbrella or excess contracts. Insuch an
event, this coverage would possibly still be offered but only by
non-regulated,surplus lines, non-admitted insurers. Such insurers are not
subject to AS 21.89.020.

Some other states do have programs defined by law which may meet with your
concerns. Oregon has a "PIP" (personal insurance program), which may be a
viable option. I invited Ginger to contact my staff directly toget the
details of such plans.

Let me know if | can be of any further assistance.

Sincerely,

JJ/sh
2364



MEMORANDUM State of Alaska

TO;

thru:

FROM:

Jim Jordan DATE: October 2, 1989
Director

Division of Insurance FILE NO.:

Don Koch TELEPHONE NO.- (907) 465-2577

Chief of Market. Surveillance
subject: Personal Liability

Umbrella Policy

Bob Sims
Insurance Market Analyst n
Division of Insurance
Department of Commerce

and Economic Development.

Underwriting guidelines for the State Farm Policy include:

1. AIll auto mx.tat be insured in the voluntary market and have underlying
UM/UIM coverage.

2. All uliiel Liaoility puiiciea State Faim w i cover must be insured with State
Farm, (If you have a rental unit. State Farm declines to cover you must show
proof of underlying insurance up lua certain leel)

3. You must be a preferred risk.

Just because you have, a teenager in the household does not precluded you from
being eligible for this coverage. You will just have to pay more to coyer the
additional risk involved.

TFyou want me to send you a copy nf the State Farm policy and pertinent,
endorsements Just let me know.



>

Representative Dave Donley

ALASKA STATE LEGISLATURE 3111 "C” STREET. SUITE 450
DISTRICT ELEVEN « SPENARD ANCHORAGE. ALASKA 99503
SEAT A (907) 561-7629

HEATHER MEADOWS «NORTHWOOD «sPENARD « THOMPSON «TURNAGAIN «LITER MIDTOWNWIN'DEMERE

CHAIRMAN
LABOR AND COMMERCE COMMITTEE

May 24, 1989 MEMBER
STATE AFFAIRS COMMITTEE

HEALTH. EDUCATION .AND
SOCIAL SERVICES COMMITTEE

Steven D. Devries HOUSING AND BANKING SUBCO.VLVHTTEE
3504 lowa FINANCE BUDGET SUBCOMMITTEE

DEPT OF COMMERCE .AND
Anchorage, Alaska 99517 ECONO.MIC DEVELOPMENT

Dear Steven:

Representative Brown has asked that 1 reply to your letter to her regarding
laws governing automobile insurance, particularly as it applies to under and
uninsured motorist coverage.

Your letter speaks to the current statutory prohibition against "stacking" of
policies so that in the case of underinsured motorist coverage the compensation
to an injured party by their own insurer is reduced by the amount received from
the party who injured them, up to the limit uf the underinsured coverage.

I"ve had a bill drafted to remove this statutory prohibition and therefore
permit policies to be '"stacked". In addition, the draft would require insurers
to offer consumers under and uninsured motorist coverage up to the limits of
their base policy, as opposed to current practice where virtually all insurers
offer coverage only up to the limits mandated under Alaska®"s mandatory
insurance law.

I considered offering this draft bill as an amendment to HB 44, an act
reestablishing the mandatory automobile insurance law that sunsetted on January
1, 1989. However, the press of adjournment business was such that the

amendment may have delayed action on HB 44 and 1 decided instead to pursue it as
a separate bill next year.

In the meantime, you should be aware that your letter did a lot to educate

other legislators about the unfair situation created by current law and will
help a great deal in seeing that we can correct the problem next year.

Thanks for writing.

Sincerely,

Representative Dave Donley

cc: Representative Brown

JUNEAU OFFICE (Dumne Lrcklitivt Ssioni
P.0. BOX V. JUNEAU, ALASKA 98811 >3/, 465-38%2



Kay Brown

Alaska State Legislature
House of Representatives

MEMORANDUM

TO: Rep. Dave Donley

FROM: Rep. Kav Brow

DATE: April 29. 1989

RE: HB 44. and Maximum Liability

of Carrier I AS 28.22.1 10)

| want to bring to your attention the attached letter from Steven DeVries
in which he outlines what he feels is an inequitable provision in current
statute regarding liability of the insurance carrier. Although Mr. DeVries is
not a constituent of mine. | feel that his concern merits attention. | would
really appreciate your help in drafting a response, when you have the time.

| note that HB 44 contains the same language as AS 28.22.110. Maximum
Liability of Carrier, although it 'epeals other provisions of AS 28.22. s it
your opinion that the existing language does not provide an unfair shield to
insurers?

Thank you for your help.

Dunns Session:

P. O. BOX 20-2661 P. 0. Box V
Anchorage. AK 99520-2661 Juneau. AK 99811
1907) 272-0207 (907) 465-4998 ; —



Steven D. Devries
3504 Ilowa
Anchorage,

January 26, 1989

Represenatative Kay Brown
Alaska State Lecrisiature
P.0. Box V (MS3100)

Juneau, Alaska 99811

Dear Representative Brown:

On December 17, 1988, my neighbor®s child, Deborah
Lyons, was killad in a car accident in Anchorage. Deborah
was 17 years old at the time of her death. The driver of
the vehicle who struck her was an individual with a long
history of serious driving offenses including DWI and
Reckless Driving. Apparently, this driver was under the
influence of cocaine and was driving at speeds in excess of
70mph when he ran a red light killing Deborah.

As required by state law, this driver was carrying
SR22 insurance. The vehicle Deborah was driving was also
insured. Her family had in effect a standard policy which
provided for unir.sured/underinsured motorist coverage.

In dealing with the Lyons®™ insurer, Allstate, it
has come to my attention that a horrendous situation exists
regarding an insurer"s ability to escape liability from



coverage under an underinsured motorist policy. Specifical
ly, the provisions of AS 28.22.110 provide:

The Maximum Liability of Carrier.

(@ The maximum liability of the
insured®s carrier under the uninsured
and underinsured motorist coverage
required under this chapter shall be the
difference between the coverage limit of
liability and the amount paid to the
insured by or on behalf of the uninsured
and underinsured motorist.

(b) Amounts payable under  the
uninsured motorist and underinsured
motorist coverage required to be offered
under this chapter shall be reduced by

() amounts paid or to be
?aid under any worker®"s compensation

0SS;

@) amounts paid or payable
under any valid and collectible automo-
bile medical payments insurance or
bodily iInjury or death liability insur-
ance; and

(3 amounts paid by or on
behalf of the uninsured or underinsured
motorist.

Clearly this statute provides a windfall to
insurers. Specifically, an insured purchases a policy for
uninsured or underinsured motorist coverage anticipating
that this policy will provide protection iIn the event
another driver has inadecruate coverage to meet all of the
damages resulting from an accident. This result is clearly
not obtained where the statute insulates an insurer from its
primary obligation under such a coverage policy.

The windfall of which 1 am speaking 1is best
illustrated under the Tfacts that occurred iIn this case.
Specifically, the driver of the vehicle which struck Deborah
Lyons had an SR22 policy 1in effect which provided for
$50,000 liability limitation for death or injury. The Lyons
underinsurance coverage provided for a [limitation of



liability in the amount of S25,000. Thus, pursuant to the
terms of AS 28.22. 110, it appears that the insurer is merely
obligated to 1look to the wrongful driver®s insurer for
coverage. No Hliability will exist on the Lyons®™ policy
because In this case the amounts otherwise available are
required to be reduced by the .amounts payable under the
wrongful driver®s SR22 policy.

As stated above, 1t iIs reasonable to attempt to
protect the citizens of this state by requiring 1insurers
provide uninsured and underinsured motorist coverage.
However, this policy is clearly undermined where an insurer
can escape liability by permitting an off-set. The permis-
sibility of such an off-set generally runs counter to basic
principals of law permitting an insured to be entitled to
their coverage as a collateral source without permitting an
insurer to escape liability by seeking to off-set. Clearly,
the 1inequities inherent in permitting an insurer to obtain
premiums Tfor an underinsured motorist coverage on one hand
and then to escape liability for that same coverage policy
on the other, obviously defies logic and the clear public
policy underlying the Legislature®™s decision to require
insurers to provide such coverage.

I sincerely hope you will investigate this matter
and seek to repeal this obviously inequitable,
unconscionable and unfair shield granted to iInsurers.

Sinroro 1lir

STEVEN D. DeVRIES

SDD:didj
SDDPER



BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subrogation provisions 1iIn iInsur-
ance policies."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.42 is amended by adding a new section to read:

“ Sec. 21.42.285. LIMITATION ON SUBROGATION RIGHTS . (“Notwithstand-

" ing any other provision of law, an insurance policy must provide that

. the insurer is not subrogated to the rights of the iInsured until the

e insured has been fully compensated for the loss, iIncluding costs and

“ N N Nattorney fees i1ncurred by the insured and related to the loss.

§ * Sec. 2. APPLICABILITY. ~The provisions of AS 21.42.285, added by sec.
1 of this Act, apply to contracts of 1insurance entered iInto after the
effective date of this Act.
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WORK DRAFT WORK DRAFT WORK DRAFT

6-1677A
Finley
11/2/89

BY THE LABOR AND
COMMERCE COMMITTEE

IN THE HOUSE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
lor an Act entitled: "An Act relating to subrogation provisions iIn iInsur-

ance policies.”
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.42 i1s amended by adding a new section to read:

Sec. 21.42.285. LIMITATION ON SUBROGATION RIGHTS. Notwithstand-
ing any other provision of law, an insurance policy must provide that
the iInsurer is not subrogated to the rights of the iInsured until the
insured has been fully compensated for the loss, 1including costs and
attorney fees incurred by the iInsured and related to the loss.

* Sec. 2. APPLICABILITY. The provisions of AS 21.42.285, added by sec.
1 of this Act, apply co contracts of 1iInsurance entered iInto after the

effective date of this Act.



POUCHY STAIfCAPITOI

TGOU HIJIDIGJITM Ii e
LEGISLATIVE AFFAIRS AGENCY

MEMO RANDUM November 2, 1989

SUBJECT: Limits on subrogation iIn insurance policies;
Work Order No. 6-1677

TO: Representative Dave Donley
Chair, House Labor & Commerce Committee

FROM: Pamela Finley
Assistant Revisor of Statutes

Enclosed i1s the draft bill concerning limitations on
subrogation under insurance policies. As you requested, It
covers all types of insurance. |1 have not discussed this
with the Division of Insurance; given the potentially far
reaching implications of the bill, you may want to do so, or
authorize us to do so. I am especially concerned about the
possibility of iInsurers using '‘coverage'™ limitations to
avoid the iIntent of the section.

Please let me know if I can be of further assistance in this
matter.

PF:Imb
L8/006

Enclosure



October 16, 1989

To: Mike Ford, Counsel
Legislative Legal Services

From: Representative Dave Donley, Chair
House Labor and Commerce Committee éi

Re: Bill Drafting request

I am writing to request a bill draft, for introduction by the House Labor
and Commerce Committee, that would prohibit subrogation of an insurance
claim until an injured party has been fully compensated for costs incurred,
including legal fees.

Attached is a copy of an article from the Alaska Bar Rao outlining a recent
action by a major insurer in Alaska that would require subrogation of
claims even when it would deny an injured party adequate compensation. In
a previous bill draft yooi have prepared for me (Work Order 6-1394A dated
5/74/89) you deal with a similar issue as it affects automobile insurance
and the prohibition acainst 'stacking" policies. This reouest is for a bill
draft that will extena those same principles to all insurance claims.

Please contact me or Ginger Baim at 561-7629 if you have any questions or
need additional information.
cc: Jim Jordan, Division of Insurance

Michael J. Schneicer

Enclosure

dd/gb
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Insurance carriers gut medical pay coverage

Michael J. Schneider

I. SCOPE.

Thisarticlewill explainwhy many
ofyou who believe you hav* medical
paymrota coverage under yocr auto-
tnobileinsurane* policy.orreprtnent
diems who believe they have auch

essence, health-care-coverage benef-
its. A plaintiffthst recovered against
athird party forthe injury would not
hav* to pay the insurance carrier
back, even if their recovery included
(a* it uvaually did) sums savociatsd

cowrags iii piece, may end up whi*- - with tha coat of medical eu a

thng in tbe~rmd under the right

Tn particular, my onxsra is with
St*le Fann aautomobile poiiey. lam
s—ssii ts vist extrfit other carri-
er! have changed their medical pay
coverage. C

1. ENDORSEMENTNO. 602SBB.

If you or any of your dienu have
an auto policy with State Farm Insu-
ranee Company, you may aooa be
bletied with a copy of Amendatory*
Endorsement No. 6Q25BB (sabroga-
lion with a vengeance!,

Thi* godoraemcnt purport* to re-
duceme medical payment* coverage
by One Dollar for each One Dollar
received by plaintiff from a liable
ihird-partv defendant. Doe* it make
any difference to Sute Farm that, in
many acenanoi. their insured would
be leti with absolutely nothing, or
grossly undercompensated, or with
virtually no medical paymenU ben-
efits in exchange for rhe premium
that was paid? Apparently not. Here
is an example. Assume that a person
insured by State Farm, and with
medical payments coverage limits of
One Hundred Thousand Dollars
<J100,000). is struck, while operating
their insured vehicle, by a judgment-
proof defendant. Aswum* that the
defendant has a liability policy with
a J100.000 liability limit. Assume
that the plaintiff is rendered perm-
anently disabled in some manner or
othsr. Under Stata Farm¥ endorse-
ment, there would be no medical
payamenis coverage. It can be ex-
pected that the defendant'sinsurance
carrier would promptly tender its
liability limits. None ot this money-
would go to do anything but pay
medical expense* land possibly at-
torney's fees and costal. Stata Farm,
despite charging and retaining a pre-
mium for medical payment* cover-
age. would be completely absolved
from making any payments to its
insured. Why would a ""Good Neigh-
bor" like State Farm do this?

What follows is purely speculation.

It's mv recollection thatState Farm
medical payment coverage did not
stihriiL'att- against third-party recov-
eries until the last few years. The
original ihmlang was apparently that
mediral payments coverage was pro-
word automatically to those people
iniured inside an insured vehicleand
without regard to fault. Little litiga-
tion ona few disputes arose stir-
rnunoing this coverage ana. pre-
<umaniv tne premium cnargeo bv
‘mlate Farm ana otner earners was
loeouate to secure wnat were, in

" 1A* * tat of “Good Neighbors."
BtoXa Fore* probably derided that it
cosldsqwesss a few smxs dollars ost
ofitsineaisdsand dolittleat nowork
and spend tittle or no money is the
praeeea. It would simply add a policy

i provision that provided Sute Farm
with a right of subrogation against
any third-party recovery. State Farm
policies have contained such aprovi-
sion for a few years at least.

The trouble with subrogation te
that it ia an equitable and imperfect
right. The general rule aa to those
insureds who hcve been fully com-
pensated. has been expressed by our
supremscourtin Cooperv. Argonaut
Iniurance Companies..656 P.2d 525.
527 (AK is76). Our supreme court
joined a majority ofothercourts that
reasoned that itwasunfair and would
unjustly enrich the earner to leave
the entire burden of litigation to an
injured claimant, and that a party
claiming subrogation should, at a
minimum, suffer a pro rata reduction
in the subrogation claim by the amo-
unt of fee* and costa paid by the
plaintiff tn generate the fund out of
which the subrogation interest was
satisfied. Stated simply, in a case
where a plaintiff pay* a one-third
contingency fee to his or her attor-
ney, the case settle* with no costa
expended, and the subrogated inter-
est of a medical care provider equals
Nine Thousand Dollars U9.000.00).
thatprovider would receiveSix Thou-
sand Dollars ($6,000.00) at the time
of settlement. If the plaintiffhad to
pay a third to generate the fund, why
shouldn't the carrier pay a third to
benefit from the plaintiffs efforts?

Subrogation has always been view-
ed as an equitable concept, even if
subrogation provision* arecontained
within a formal contract. Therefore,
it has long been the rule in most
states that the right to subrogation
does not even arise until the injured
party ia fully compensated:

"Although the court is persuaded ihst
Allstate was noi t \oiuntrer in mik-
ing the mrdicil osvmenis 10plaintiff,
thecourtisnevennnes* persuadedihii
Allstate s suorogation cisim i* invalid
It is undisputed mat payment of the
-Sute Firm liability policy i limits to
Mr. and Mrs. Greenland will noi on>
vide them with sufficient tunds to com-
pensate them fullv for the imunes itiev
huve sustained, snd this court i* per-
su*ded bvvanousoemsioniirom otner
stale* holding that ououc ooncv tars
subrogation against a source of funds
which oincrwise would Be tvanaoie to
in*funtcientivenmt>fn-aieq parties, -we
*i |-annamrnra mYuiarrr *e t
harnr. m»Pjd7-: l-an.  .me
Mciixun i mi,nr -1- P ’d-cjo.IVasn
las:*.-"
dnrvGrrfnlana etat siaintit’s
,.Nn

allthsM*quitable considerations en-
tirely too tedious to d*al with. State
Farm™ response is EndorsementNo.
602SBB. This may place State Farm
in the position of being able to argue
m‘corarug* ’ question instead ofa

ULATTACKSAND CAUSES OF
ACTIOKRELATED TO AMEND-
ATORY ENDORSEMENT NO.

Takea-look at Ail. 21.36.235 and
.260.The** sections apply to politic*
entered into or renewed on or after
August 28. 1987. These sections re-
quire that notice of a reduction in
coverage must be mailed to the in-
sured twenty (20) days before expira-
tion of a personal insurance policy,
or forty-fiv* (45) days before expira-
tion of a busin*** or commertisl pol-
icy, ontUhat-tha moiling must be by
firstclasa mail and the insurer must
obtain a certificate of mailing from
the U.S. Postal Service. Is mailing of
a copy of the endorsement enougn
where its terms may not adequately
communicate the manner in which
coverage has been reduced? Even if
yourclient received, read, and under-
stood the endorsement, does the in-
surance carrier have the required
certificate of mailing from the U.S.
Poatal Service? May this failure to
give notice, coupled with the reaso-
nable expectation* doctrine (see var-
iouscases collected at6 West's Alaska
Digest, Second Edition. Insurance.
Key Number 146.3(1]). provide a de-
fense to the onerous provision* of
this endorsement?

Theinsurance agentor broker may
provide the beat target for recovery
where an insured has been surprised
and disadvantaged by this endorse-
ment or some similar endorsement.
Itiamy opinion that mostinsurance
agentsand brokers do notappreciate
theextanttowhich this endorsement
guts coverage otherwise obtainable
under the MPC policy. It it also my
opinion that few broker* or agents
have described the possible impact of
this endorsement to their customers.
The argument can easily be made
that it ia exactly this son of profes-
sional knowledge and advice that
agents and brokers have a duty to
provide to their insureds, and that
the failure to provide such advice is
negligent. This ia particularly so in
face of the factthat onumoer ol otner
competing insurance earners ao not
impose these sort6 of restnctions or.
their medical payments coverage.

For those of you who have not vet
suffered a loss, the best remedv mav
simply be to vote with your feet ana
secure coverage from s earner wun-
out a subrogation provision in its
MPC coverage, or who. at a min-
imum. is willing in live with t-r

equitable limitations impoead upon
the subrogation procas*.

IV.INSURANCE REFORM.

The legislature began considering
insurance reform last eeeeion. Inau-
rune* reformis Hkolyto lwaa impor-
tant ieeaa ia enriesai* >»w* Lt
mightbaa good ideato m proaajnnr
eastern about insurance-practicas
like this to members at tha Uriels-
tare and to suggwt that mandatory
medical payments coverage b* made
a part of Alaska's mandatory-insu-
rance law. Endorsements such as
referred to above could be legisla-
tively voided.

V.POTENTIAL BAD-FA1TH
CL.KIMS.

The afore-said endorsement app-
lies when “the injured person has
been paidd*msges" (emphasi* added)
of any kind by the defendant. Medi-
cal payments coverage is usually
paid out before third-party case* are
resolved. This is particularly true in
major-injury cases where there in an
adequate source of recovery for piain-
tiffs injuries. Where liability is
strong, where medical expense* are
significant, but where no settlement
has yet ben made, will the carrier
hBvc the courage to deny orslov.' pay
medical payments benefit* on the
theory thatthereis "'"nocoverage.” or
that coverage will be reduced if it
stalls the process pending plaintiffs
receiptof money from tha defendant?
Isit an an of bad faith (recently con-
firmed by our supreme court to be a
tort and the possible subject cf a
punitive-damage awardtsre State
Farm Fireand Casualty Co. u.Nichol-
son. Opinion No. 3465, July 22.19851
to refuse to promptly honor a med-
pay claim pending resolution of a
third-party action? Will the carrier
be found to have shotitsalfin its cor-
porate footwithout medical payments
coverage to handle the hospital bills?
Time will telL

VI. SUMMARY AND CONCLU-
SION.

Ifyour client is damaged because
of a restrictive medical payments
endorsement like the one discussed
in this article, consider attacking the
enuoreement under the reasonable
expectations doctrine and statutory
notice provisions. Consider causes of
action against the agent/ broker for
negligent failure to advifle of the
reduction in coverage and consider
bad-faith and punmve-damageclaims
against the carrier, should the ear-
ner refuse to provide medical pay-
ments pending the outcome of under-
hung third-partv litigation. If you
haven tsuffered a loss, consider sec-
unng coverage from a company that
does not impose such a restrictive
endorsement upon medical payments
benefits.

CLE Calendar



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOXY, JUNEAU 99811
(907) 463-3892

October 16, 1989

Jim Jordan, Acting Director
Division of Insurance - DCED
3601 C Street, Suite 722
Anchorage, Alaska 99503

Dear Mr. Jordan:

As per your conversation with my staff, attached is an article in the

Alaska Bar Rag regarding subrogation of insurance claims. Attacned also is

a copy of a bill drafting request for your information.

Please comment on the following:

1 Does State Farm®"s endorsement, as described in this article,
constitute a reduction in coverage that requires notification under AS

21.36.235-2607

2. IT so, did State Farm conform to notification requirements? Are they
in the process of doing so? Will the Division require them to do so0?

3. Is it appropriate to prohibit the subrogation of claims unless the
injured party has been adequately compensated, including legal fees?
What are the pros and cons of such a prohibition as far as the
industry is concerned?

4. Does the Division anticipate a problem potential bad faith claims, as
outlined in paragraph "V'" of the attached article, should such
endorsements become more common?

I look forward to your response. Please contact me or Ginger Baim at
561-7629 if you have any questions or need additional information.

Sincerely,

Representative Dave Donley, Chair
House Labor and Commerce Committee

cc: Mike Schneider
Enclosure

dd/gb



6-1677A"

Ford
12/26/89
BY THE LABOR & COMMERCE COMMITTEE
IN THE HOUSE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subrogation provisions In Insur-

ance policies and to uninsured and underinsured motor
vehicle insurance.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.285. LIMITATION ON SUBROGATION RIGHTS. Notwithstand-
ing any other provision of law, an insurance policy must provide that
the insurer is not subrogated to the rights of the insured until the
insured has been fully compensated for the loss, including costs and
attorney fees incurred by the insured and related to the loss.

Sec. 2. AS 21.89.020(c) 1s amended to read:

(©) An 1insurance company offering automobile liability insur-
ancej _or_joffering _an eZccess_f£olic” of _insurance_that_extan”
for automobile liability, 1in this state for bodily injury or death
shall offer coverage prescribed in AS 28.20.440 and 28.20.445 or
AS 28.22, with limits equal to at least the limit purchased voluntar-
ily to cover the insured person®s liability for bodily injury or
death, for the protection of the persons insured under the policy who
are legally entitled to recover damages for bodily iInjury or death
from owners or operators of uninsured or under insured motor vehicles.
The limit written may not be less than the limit in AS 28.20.440.

Sec. 3. AS 28.20.445(c) 1is amended to read:
© IT an iInsured 1iIs entitled to uninsured or underinsured

motorists coverage under more than one policy of motor vehicle
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! liability insurance, or under more than one coverage i1f two or more
21 vehicles are insured under one policy, [THE MAXIMUM AMOUNT] an insured
3 may recover under each policy or coverage. Recovery by the insured
) under multiple policies or coverages i1s limited to the actual damages

incurred by the insured [MAY NOT EXCEED THE HIGHEST LIMIT OF ANY ONE

6 POLICY OR COVERAGE]. When multiple policies or coverages apply,
! payment may te made in the following order of priority, subject to the
8 limit of liability for each applicable policy or coverage:

9 (1) a policy or coverage covering a motor vehicle occupied
10 I by the injured person at the time of the accident;

u (2) a policy or coverage covering a motor vehicle that came
121 into direct contact with the insured while a pedestrian; and

13 (3 a policy or coverage covering a motor vehicle not

involved in the accident under which the injured person is an insured

1 -
> or a named insured.

L * Sec. 4. AS 28.22.221 is amended to read:
Sec. 28.22.221. POLICY COVERAGE AND PRIORITIES. If an insured

17

e is entitled to uninsured or underinsured motorists coverage under more
19 than one motor vehicle liability insurance policy, or unde., more than
201 one coverage 1If two or more vehicles are insured under one policy,
21t [THE MAXIMUM AMOUNT] an 1insured may recover under each policy or
2 coverage. Recovery by the insured under multiple policies or cover-
23 ages i1s limited to the actual damages incurred by the insured [MAY
2 NOT EXCEED THE HIGHEST LIMIT OF ANY ONE POLICY OR COVERAGE]. Where

’ multiple policies or coverages apply, payment shall be made iIn the

26 following order of priority, subject to the limit of liability for

27

each applicable policy or coverage:

28 - - -
D a policy or coverage covering a motor vehicle occ

2 by the iInjured person at the time of the accident;

_2-



17

18

20

21

22

23

24

25

26

27

28

29

(@ a policy or coverage covering a motor vehicle that came
into contact with the insured while a pedestrian; and
(3d a policy or coverage covering a motor vehicle not
involved iIn the accident with respect to which the injured person is
an insured or a named insured.
* Sec. 5. APPLICABILITY. This Act applies to contracts of insurance

entered Into on or after the effective date of this Act.
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Ford
2/6/90
Original sponsor(s): Labor & Commerce Committee
IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 429 (L&O)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to subrogation provisions in iInsur-

ance policies and to uninsured and underinsured motor
vehicle i1nsurance."
BE 1T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 21.42 i1s amended by adding a new section to read:

Sec. 21.42.285. LIMITATION ON SUBROGATION RIGHTS. Notwithstand-
ing any other provision of law, an i1nsurance policy must provide that
the 1iInsurer 1is not subrogated to the rights of the insured until the
insured has been fully compensated for the loss, including costs andc,

4

attorney fees iIncurred by the iInsured and related to the loss

* Sec. 2. AS 21.89.020(c) 1is amended to read:

11
(© An 1insurance company offering automobile Iliability insur-"

ance, or offering an excess policy of insurance that extends coverage”
for automobile liability ,/in this state for bodily iInjury or deaths
~vjUfi-e. -gxrhter- fCft/ 1 urve<pdi?j usft«s Hryw
shall offer coverage prescribed iIn AS 28.20.440 and 28.20.445 or
AS 28.22, with limits equal to at least the limit purchased voluntar-
ily to cover the insured person®s liability for bodily 1iInjury or
death, for the protection of the persons insured under the policy who
are legally entitled to recover damages for bodily iInjury or death
from owners or operators of uninsured or underinsured motorvehicles.
The limit written may not be less than the limit iIn AS 28.20.440.
* Sec. 3. AS 28.20.445(a) 1is repealed and reenacted to read:
@ The maximum HBiability of the iInsurance carrier under the

uninsured motorists coverage required to be offered under AS 28.20.440

-1- CSHB 429 (L&C)



shall be the coverage Ilimit of liability; and @) under Insured
motorists coverage required to be offered under AS 28.20.440 shall be
the coverage limit of liability and shall be applied and paid as
excess to the amount insured by or paid on behalf of the underinsured
motorist. ™ Recovery by the insured is limited to the actual damages
incurred by the i n s ur e d - ( W U 0k cf
* Sec. 4. AS28.20.445(b) is ameivd-ed-te—Ced-:.
() Amounts payable under the uninsured motorists and under-
insured motorists coverage may be reduced by
[(1)] amounts paid or to be paid under any workers® compen-
sation law [;
(@ AMOUNTS PAID OR PAYABLE UNDER VALID AND COLLECTIBLE
AUTOMOBILE MEDICAL PAYMENTS INSURANCE OR BODILY INJURY OR DEATH LIA-

BILITY INSURANCE; AND

(3) AMOUNTS PAID BY OR ON BEHALF OF THE UNINSURED OR UNDER-
INSURED MOTORIST].

* Sec. b5. AS 28.20.445(c) 1s amended to read:

© Ifan 1insured 1i1s entitled to uninsured or underinsured
motorists coverage under more than one primary policy of motor vehicle
liability insurance, or under more than one primary coverage if two or
more vehicles are 1iInsured under one policy, the maximum amount an
insured may recover maynot exceed the highest limit of anyone pri-
mary policy or coverage. The limits imposedunder thissection do not
apply to anexcess policy of 1insurance that extends coverage for
uninsured or underinsured motorists coverage. When multiple policies
or coverages apply, payment may be made in the Tfollowing order of
priority, subject to the limit of liabili y for each applicable policy

or coverage:

(@) a policy or coverage covering a motor veh
CSHB 429 (L&C) -2-
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by the iInjured person at the time of the accident;

(@ a policy or coverage covering a motor vehicle that came
into direct contact with the insured while a pedestrian; and

(©)) a policy or coverage, covering a motor vehicle not
involved in the accident under which the iInjured person iIs an insured
or a named insured.
Sec. 6. AS 28.22.221 1is amended to read:

Sec. 28.22.221. POLICY COVERAGE AND PRIORITIES. If an insured
iIs entitled to uninsured or underinsured motorists coverage under more
than one primary motor vehicle [liability insurance policy, or under
more than one primary coverage If two or more vehicles are 1insured
under one policy, the maximum amount an 1insured may recover may hot
exceed the highest limit of any one primary policy or coverage. The
limits 1mposed by this section do not apply to an excess policy of
insurance that extends coverage fTor uninsured or underinsured motor
vehicle coverage. Recovery by the insured is limited to the actual
damages incurred by the insured. Where multiplepolicies or coverages
apply, payment shall be made i1n the following order of priority,
subject to the limit of liability for each applicable policy or cover-
age:

(1 a policy or coverage covering a motor vehicle occupied
by the i1njured person at the time of the accident;

V2) a policy or coverage covering a motor vehicle that came
into contact with the insured while a pedestrian; and

(€)) a policy or coverage coveringa motor vehicle not

involved iIn the accident with respect to whichthe iInjured person Iis

an insured or a named insured.

* Sec. 7. APPLICABILITY. This Act applies to contracts of insurance

entered Into on or after the effective date of this Act.

-3- CSHB 429(L&C)



STEVE COWPER, GOVERNOR

ih S
DEPARTM ENT OF COMMERCE & 7th FLOOR FRONTIER BLDG.
ECONOMIC DEVELOPMENT 3601 C STREET, SUITE 740

ANCHORAGE, ALASKA 99503-5934
PHONE: (907) 562-3626

DIVISION OF INSURANCE

January 3, 1990

Honorable Dave Donley

House Labor and Commerce Committee
Alaska State Legislature

P. 0. Box Y

Juneau, AK 99811

Dear Representative Donley:
RE: State Farm Endorsement - Subrogation - Medical Payments

Attached please see the memorandum from staff which pertains to the above
subject filing. (Affixed to that memorandum are copies of the filings as well
as the accompanying filing Iletters.) Also, attached are copies of the
notification forms and a brief description of the procedures State Farm
utilizes in order to comply with AS 21.36.235-260.

It is noteworthy that staff research indicates that this filing brings State
Farm into conformity with what the rest of the industry has been doing
historically. State ”“arm waived 1its subrogation rights in the early 1980"s
and reinstated the subrogation feature iIn 1987 by way of the above subject

filing.

I do not find the approval of the filing to be out of the ordinary given no
statutory prohibition exists for such a subrogation provision and similar
provisions were iIn common use by other insurers.

Let me know if I may be of further assistance.

Sincerely,

CC. Ted Lehrbach, Insurance Market Analyst
Bob Sims, Insurance Market Analyst

JJ/sh
2719
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MEMORANDUM State of Alaska

TO. Jim Jordan DATE: Jan. 02. 1990
Acting Director
Division of Insurance FILE NO.:
THRU:Don Koch TELEPHONENO.: (907) 465-2360

Chief of Market Surveillance
SUBJECT: Legislative Inquiry
State Farm Medical

FROM,; Ted t'ehrbach and Bob Sims Endorsmnt 6025BB
Insurance Market Analysts
Division of Insurance
Department of Commerce and
and Economic Development

This memo is in regards the inquiry from Representative Dave Donley
concerning the issues raised by the article in the Sept./Oct. issue of the Alaska
Bar Rag written by Attorney Michael J. Schneider. In that article, Mr.
Schneider raises concerns about a recent change in State Farm’s Automobile
policies which provides for subrogation rights on the part of State Farm for
payments they may make under their Medical Pay provision, where in the
past, State Farm has had no subrogation provision on file for this coverage part.

Representative Donley raised four questions regarding this change. Bob and |
have done some research and have come up with the following.

1. State Farm's Amendatory Endorsement 6025BB does appear to be a
reduction in coverage that would require notification under AS 21.36.235-260.
We located the original filing and attach a copy for your benefit. The filing was
made on September 4th. 1987, and received on September 8th, 1987. It was
a filing which included two amendatory endorsements, 6025BB and 6025AC.

Endorsement 6025BB contains three separate provisions, one of which
contains the amendatory language changing the medical pay provisions to
aTow for subrogation by the company when other medical coverage is available.

The answer to several of Rep. Donley's concerns may be put to ease by reading
the cover letter of the filing. The letter outlines State Farm's clear intent to
make the subrogation provisions apply In a limited manner only. It appears
from their letter, items, 1, 2, & 3 on page 2, that they merely intend not to
duplicate coverage that is already provided and paid, but that the Medical
Payments provision will apply to those medical costs which are not paid or

payable by other sources.
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MEMORANDUM
Legislative Inquiry
State Farm Medical
Endorsement 6025BB

In fact, as indicated on page 3 of the letter and confirmed in our research,
State Farm is attempting to bring their policy into a more standard
compliance with similar policies offered by other companies, who to a large
degree, never waived subrogation rights under the medical pay provisions in
the past. Indeed, it appears that the history of State Farm’s waiver dates back
to the early 1980s when they eliminated subrogation of medical payments
coverage from their auto policy.

In addition, we contacted Gary Davis of Allstate Insurance Company. He is
their claims manager in Anchorage and has been handling Allstate claims in
Alaska for 6 years. He indicated that to the best of his knowledge, Allstate
never did have a waiver of subrogation dause in it's medical provisions in the
auto policy. Their policy has always been to make the insured whole on
medical costs, prior to subrogation from third party tort-feasors. He did say
that they do sometimes get into disputes regarding the amount of “damages"
involved in a claim, especially when policy limits are involved. But this is an
iIssue which is commonplace in the handling of personal injury claims by their

very nature.

2. Regarding the notification requirement and whether or not State Farm
complied with it, | have requested a copy of the notification form which State
Farm used to notify their policy holders of the changes made by the
endorsements. It is their common practice to provide a notice of change with
the premium notice they send to their policy holders prior to the effective
date of the endorsement or the renewal date of the individual policies. We are
being forwarded a copy of the form by Fax from State Farm.

We have not received any complaints regarding lack of notice by State Farm for
this coverage change that we are aware of.

3. Regarding Rep. Donley"s third question as to the "appropriateness" of
subrogation rights by the company under the medical pay provision, I am not
certain ifthis is really an issue which we can solve. There are pros and cons
on both sides of the 1S9ue, but this may not be for us to decide as tmay be
better addressed either by the courts or as a policy decision by the
administration or legislature. @ Of course any decision will have cost
ranifications that may affect loss costs and thus premium leels.

Philosophically, it appears that the trend or norm in the industry has been to
subrogate for medical costs, except in cases where the insured is not made
whole. This is reflected in part of Mr. Schneider's article. In essence, State
Farm was the exception. This raises a philosophical issue regarding their
right to limit the coverage from the subrogation standpoint as do other
companies, or should they to be treated differently for some unknown reason?



MEMORANDUM
Legislative Inquiry
State Farm Medical
Endorsement 6025BB

4. Finally, the fourth and last question Rep. Donley raises is the issue of bad
faith claims "should such endorsements become more common?" We do not
know if Rep. Donley is aware that such provisions are the norm rather than the
exception but the last part of this question would seam to indicate so.

However, in contacting State Farm's representative, Mr. Mike Lessmeier, to
get their side of the issue, they assure us that their policy is to make the
insured whole before subrogatlng for medicai costs paid for which have been
duplicated. You may again have some arguments regarding total value of
general damages for a claim, but these may be issues which can only be dealt
with on an individual basis given the current form of our tort system. The
intent of State Farm's endorsement appears to be pretty well outlined in their
initial filing letter of September 4th, 1987. Mr. Lessmeier has provided the
attached letter reconfirming State Farm’ policy regarding this issue.
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HAND DELIVERED

Mr. Tad Lehrbach

Division of insurance

State Office Building

9th Floor

P.O. Box D

Juneau, Alaska 99811

Re: State Farm Subrogation issues

Our File no: 220-92
Dear Ted:

In response to your inquiry regarding subrogation of MPC
payments. State Farm only aubrogrates or seeks reimbursement to
the extent that the insured received duplicate benefits for;
medical Dbills. State Farm does not seek reimbursement when the
insured has unpaid medical bills, in fact, page 9 of the August,
1988 Subrogration and Reimbursement Section of the Claim
Procedures states:

We do r.ot collect reimbursement to the
extent the amount collectable by the tort
feasor will not reimburse the insured for
the amount of medical bills incurred, plus
reasonable attorneys fees for collection of
such bills.

Turning tc your other question regarding reimbursement for
attorneys fees incurred on behalf of an insured, my understanding



Huches Thownejs Cantz Powell 8 Brundin
ATTORNEYS AT LAW

Mr, Ted Lehrbach
January 2, 1990
Page Two

is that the dispute arises when the iInsured’s attorney wishes to
collect the duplicate payment, and at the same time the
subrogation department of State Farm wishes to avoid this cost
and instead collect the duplicate payment itself. State Farm
believes i1t should have the right to collect the duplicate
payment 1itself, if i1t choses to do so, and that it should not be
forced to pay an attorney whose services it does not wish to
utilize, I should caution this 1is only my understanding of this
dispute, and that i1f you think it would be helpful”™ I will try to
obtain more specific information, as 1 do believe there 1is
ongoing litigation resolving this issue. Please let me know.

Sincerely,

HUGHES, THORSNESS, GANTZ,
POWELL & BRUNDIN

MLL:srs/1150L



State Farm Mutual Automobile Insurance Company

One State Farm Plaza
Bloomington, Illinois 01710

r Evsrett J. Truttmann
Actuary
Phona; 1309)766-2041

September 22, 1987

Mr. Bob Slms
Insurance Market Analyst
Personal Lines

Department of Commerce and Economic Development fr
Division of Insurance
P. 0. Box D

Juneau, Alaska 99811-0800

Dear Mr. Sims:

RE: Endorsements:
6025BB - Amendatory Endorsement
6025AC - Amendatory Endorsement

This is in response to your September 11, 1987 letter, regarding the above
captioned filing dated September A, 19B7. 1 am very pleased to hear that you
welcome the changes being made by these endorsements. We certainly believe that
much confusion, 1n regard to coverage for rental cars, will be eliminated by

these endorsements.

As requested, 1 have attached copies of endorsements 6025BB and 6025AC. We
certainly Intended for copies of these endorsements to be included with the
original filing, and apologize for any Inconvenience caused by the delay 1n
furnishing you copies of endorsements 6025BB and 6025AC.

We will await word from you regarding the acceptability of these
endorsements before we proceed with their implementation in Alaska.

Sincerely

Everett J. Truttmann
Actuary

EJT:dl
Enclosures

HOV.C OFFICE. BLOOMINGTON, ILLINOIS 11710-6001



ICJ-ti-uricrc cau » rw

SENT BY- KERMR Telecopier 7017: r-=2-90 1 5330PM !

September 11, 1987

Mr. Everett J. Truttmann

Actuary

State Farm Mutual Automobile
Insurance Company

One State Fan? Plaza

Bloomington, IL 61710

Dear Mr. Truttmanng£

Ret Endorsements €02586 (Amendatory Endorsement)
and C025AC (Amendatory Endorsement)

Thank you for the captioned filing dated September A, 1987 and
received 1n our office September e, 1987.

Your explanation of the changes you have made In Amendatory
Endorsement 60215BB are not only acceptable, but very welcome. The
division has received numerous questions and complaints from many
consumers regarding CON*t and what their personal auto policy covers
and does not cover as far is rental cars. It 1s apparent from your
explanation that all the confusion Is eliminated In your policy and
It's very clear what Is and l« not covered.

There Is only one problem with your filing. You failed to Include
copies of the two captioned endorsements for me to review. Before |
can approve this filing, | will need copies of those endorsements.

We will hold this filing open for 30 days to give you time to draft
and send the amendatory endorsements, |f we do not hear from you 1n
that time, the filing will be considered to have been abandoned by
your company. In the meantime, THIS FILING IS DISAPPROVED AND SHALL
NOT BECOME EFFECTIVE. If you have any questions, please don't
hesitate to give me a call at (907) 465-2517.

Yours truly

Boo sims
Insurance Market Analyst

Personal Lines

BS/wfs7021W
91087a
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State Farm Mutual Automobile Insurance Company

Ona 8t»te Farm Plus
BloomlInston, Illinois 61710

Evaran J. Truttminn

Actuary

Phona: (308) 756-2041
September 4,” 1987

The Honorable John George 1 §§
Acting Director of Insurance JpCBW E
Department of Commerce & Economic Development

Division of Insurance E{HD 8 1987

Pouch "D"

Juneau, Alaska 99811 Department of Commerce end
Economic Development

ATTENTION: Mr. Donald P. Koch Division ot insurance

Dear Mr, Koch:

RE: Endorsements 6025BB - Amendatory Endorsement
6025AC - Amendatory Endorsement

Enclosed for filing on behalf of tne State Farm Mutual Automobile Insurance
Company of Bloomington, Illinois, are copies of endorsement 6025B8 - Amendatory

Endorsement.

This endorsement 1s being filed to make two rather significant changes in
our car policy language.

J One significant area of change 1s in regard to coverage for non-owned cars.
For years,”automobile policies have used terms such as "regular™, "available",
and "frequent" to define the scope of coverage available for an Insured®s use of
non-owned cars. These terms are subjective and 1t has been particularly
difficult for agents to explain in advance and to answer questions regarding the
coverage an insured has for the use of non-owned cars.

In recent years, this problem has been aggravated by an Increased usage of
rental cars and the rental car company"s continuous attempts to make the person
renting the vehicle responsible for an ever increasing portion of physical
damage losses.

.Endorsement 6025BB revises our car policy to clearly spell out what coverage
is available for the use ov non-owned cars. The new language introduces
objective criteria which will enable everyone to know in advance what is to be
covered. The major features of the new language are as follows:

1. There 1is coverage for the use of non-owned cars for up to 21
consecutive days anc up to 45 aggregate days in a 12-month period.

HOME OFFICE: BLOOMINQTON, ILLINOIS 61716-0001



Mr. Donald P. Koch -2- September 4, 1987

2. A car owned by a relative can now qualify as a non-owned car if certain
criteria are met.

3. A car owned or leased by a non-relative resident or an employer can no
longer qualify as a non-owned car regardless of the amount of use.
Under the previous language there often would not have been coverage
because such a vehicle is usually furnished or av«!lable for the
insured®s regular or frequent use.

4. We have eliminated the other insurance provision which excludes
coverage Tfor vehicles owned by a parson in the car business if other
coverage is available. The new policy language simply states that we
provide excess coverage 1n regard to non-owned cars.

We feel chis new language will be of significant benefit to our
policyholders. It 1s much more objective 1n nature and provides a definite
amount of coverage for the use of non-owned cars. The insured can be more
comfortable in not purchasing the waiver of deductible when renting cars as long
as the rental is within the defined boundaries of coverage.

The attached comparison provides the details of the changes in language.

The other changes made by endorsement 6025BB involve the medical payments
coverage. In the early 1980"s, State Farm eliminated subrogation of medical
payments coverage from our car policy. As a result of this change, the medical
payments coverage began, in many cases, duplicating expenses which were paid by
the tortfeasor or the tortfeasor®s insurer,

In an effort to help hold down the cost of automobile Insurance, this
endorsement adds a provision which reinstates a limited form of medical payments
coverage subrogation. The new language allows the insured to be paid under both
the medical payments coverage and other sources when payment under both is
required to provide the insured enough funds to pay all reasonable and necessary
medical expenses. However, under the new language, the following will be

applicable.

1. If the injured person has already been paid for all medical expenses by
the tortfeasor, the medical payments coveragewill no longer duplicate
these payments. If all medical expenses have not been reimbursed the

medical payments coverage will pay up to its limit for unreimbursed
medical expenses.

2. We will be entitled to reimbursement of any amount paid under the
medical payments coverage, but only after theinsured has collected
sufficient funds topay all medical expenses.

3. The liability, uninsured and underinsured motor vehicle coverages will
be excess over and will not duplicate any medical expenses paid under
the medical payments coverage.



Mr. Donald P. Koch -3- September 4, 1987

The above summary provides a basic description of the new provisions.
Concepts and actual policy language are more complex. We do not intend for this
brief description to limit or broaden in any way what the actual policy language
states. These new provisions have been designed to prevent duplication of
payments for the same expenses. In fulfilling that goal, these provisions are
more generous than our previous subrogation language as well as that commonly
used by many other insurers. We feel this proposed approach provides a good
balance between cost containment and allowing the insured to be fully
compensated for incurred medical expanses.

In addition to the introduction of this new form of subrogation, the
following changes are also made to the medical payments coverage:

1. We have added language to the paragraph "Medical Expenses' to better
define "reasonable medical expenses".

2. The other insurance provisions of medical payments coverage have been
revised to clearly avoid duplication of payments.

3. We have also added a provision to avoid stacking limits of multiple
policies when an insured 1s occupying a non-owned car or is struck as a
pedestrian.

Again, the attached comparison provides the details of these changes 1n’
policy language.

Also enclosed for filing on behalf of State Farm Mutual are copies of
endorsement 6025AC - Amendatory Endorsement.

This endorsement will be used with our recreational vehicle policy to amend
the definition of non-owned car, to add the new form of medical payments
subrogation, and to make the other medical payments coverage changes described

above for the car policy.

An effective date of December 1, 1987 is requested with the understanding we
will implement these endorsements as soon thereafter as the necessary programs
and procedures can be completed.

Sincerely,

Everett J. Truttmann
Actuary

EJT/cd
Enclosures

P.S. A similar flling 1s being made in Illinois.
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The Honorable John George

Acting Director of Insurance eep 8 1987
Department of Commence & Economic Development

Division of Insurance Departmont of Commerce end
Pouch D* Economic Development
Juneau, Alaska 99511 Dlvlelon of Insurance

ATTENTION: Mr. Donald P. Koch

Dear Mr. Koch:

RE: Endorsements 6025BB - Amendatory Endorsement

Enclosed for filing on behalf of the State Farm Fire and Casualty Company of
Bloomington, Illinois, are copies of endorsement 6025BB - Amendatory

Endorsement.

This endorsement is being filed to make two rather significant changes 1n
pur car policy language.

n One significant area of change 1s in regard to coverage for non-owned cars.
For years, automobile policies have used terms such as "regular'™, "available",
and "frequent" to define the scope of coverage available for an Insured®"s use of
non-owned cars. These terms are subjective and it has been particularly
difficult for agents to explain in advance and to answer questions regarding the
coverage an insured has for the use of non-owned cars.

In recent years, this problem nas been aggravated by an increased usage of
rental cars and the rental car company®s continuous attempts to make the person
renting the vehicle responsible for an ever increasing portion of physical

damage losses.

Endorsement 6C25BB revises our car policy to clearly spell out what coverage
1s available for tne use of non-owned cars. The new language introduces
objective criteria which will enable everyone to know in advance what 1s to be
covered. The major features of the new language are as follows:

1. There 1s coverage “or the use of non-owned cars for up to 21
consecutive days and up to 45 aggregate days in a 12-month period,
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2. A car owned by a relative can now qualify as a non-owned car if certain
criteria are met.

3. A car owned or leased by a non-relative resident or an employer can no
longer qualify, as a non-owned car regardless of the amount of U%ie.
Under tha previous language there often would not have been co"er.”e
because such a vehicle is usually furnished or available for the
insured®"s regular or frequent use.

4. We have eliminated the other insurance provision which excludes
coverage for vehicles owned by a person In the car business if other
coverage 1s available. The new policy language simply states that we
provide excess coverage 1r regard to non-owned cars.

We feel this new language will be of significant benefit to our
policyholders. It is much more objective in nature and provides a definite
amount of coverage for the use of ron-owned cars. The insured can be more
comfortable 1n not purchasing the waiver of deductible when renting cars as long
as the rental 1s within the defined boundaries of coverage.

The attached comparison provides the details of the changes in language.

The other changes made by endorsement 6025BB involve the medical payments
coverage. In the early 1980°s, State Farm eliminated subrogation of medical
payments coverage from our car policy. As a result of this change, the medical
payments coverage began, 1n many cases, duplicating expenses which were paid by
the tortfeasor or the tortfeasor®"s Insurer.

In an effort to help hold down the cost of automobile insurance, this
endorsement adds a provision which reinstates a limited form of medical payments
coverage subrogation. The new language allows the insured to be paid under both
the medical payments coverage and other sources when payment under both is
required to provide the insured enough funds to pay all reasonable and necessary
medical expenses. However, under the new language, the following will be

applicable.

1. If the injured person has already been paid for all medical expenses by
the tortfeasor, the medical payments coveragewill no longer duplicate
these payments. IT all medical expenses have not been reimbursed the

medical payments coverage will pay up to its Umlt*"for unreimbursed
medical expenses.

2. We will be entitled to reimbursement of any amount paid under the
medical payments coverage, but only after theinsured has collected
sufficient funds topay a’l medical expenses.

3. The liability, uninsured and underinsured motor vehicle coverages will
be excess over ard will not duplicate any medical expenses paid under
the medica.l payments coverage.
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The above summary provides a basic description of the new provisions.
Concepts and actual policy language are more complex. We do not intend for this
brief description to limit or broaden in any way what the actual policy language
states. These new provisions have been designed to prevent duplication of
payments for the same expenses. In fulfilling that goal, these provisions are
more generous than our previous subrogation language as well as that coimionly
used by many other insurers. We feel this proposed approach provides a good
balance between cost containment and allowing the insured to be fully
compensated for incurred medical expenses.

In addition to the introduction of this r?w form of subrogation, the
following changes are also made to the medical payments coverage:

1. We have added language to the paragraph "Medical Expenses™ to better
define "reasonable medical expenses".

2. The other insurance provisions of medical payments coverage have been
revised to clearly avoid duplication of payments.

3. We have also added a provision to avoid stacking limits ofmultiple
policies when an Insured is occupying a non-owned car or 1s struck as a
pedestrian,

Again, the attached comparison provides the details of these changes in
policy laiguage.
An effective date of December 1, 1987 is requested with the understanding we

will Implement these endorsements as soon thereafter as the necessary programs
and procedures can be completed.

Sincerely,

jo- i~ LT
.7 I*xu 'Jyyu
\'%

Everett J, Truttmann
Assistant Secretary
EJT/cd
Enclosures

P.S, A similar filing is being mace in Illinois.
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6025BB AMENDATORY ENDORSEMENT

Thi* endorsement isa pan ofyear policy. Except for the charges it makes, all other tenru of the pofcy remain the same
and apply to thii endorsement. It is effective at the same time osyear policy if issued with it If issued at a later date the
name, Toiicy number and effective date must be shown.

[sued by the STATE FARM MUTUAL *UTOMOBILE INSURANCE COMPANY of Bloomington. lllinois, or the
STATE FARM FIRE AND CASUALTY w..-MPANY of Bloomington. BHnois. as shown by the company’s name on the
policy of which this endorsement Is a part.

Named Insured
W Kky Number Countersigned , 19 _
Effective D rte By .

12:01 A.M. Standard Time Authorized Representative

In consideration of the prenuum charged it is agreed that the following changes are mode inyour poQcy:

1. DEFINED WORDS 2. SECTION I - LIABILITY - COVERAGE A
The definition of wrwwrttd car is changed to rad; Item 3. of "If There Is Other Liability Cowage" is
dunged to read;
Woa-Owmd Car - means a car not owned by or 3. Temporary Substitute Cor, Non-Owned Car,
registered or leased in the name of: Trailer.
1. you,your spouse: If a ttmporary su&iritm car, a mm-owacd car or a

trailer designed for use with a prim e passenger car
or udSty vehicle has other vehicle liability coverage
on it, then this coverage is excess.

2. any rdem unless at the bmt of he aorident
orlow

a. the ear is or has been desenbed on the
declarations page ofa liability policy within 3. SECTION C - MEDICAL PAYMENTS -

the preceding 30 day*; und COVERAGEC

b. you,your spouse or a rsiadre who does not a. The paragraph tided MEDICAL EXPENSES is

. . changed to read:
own or lease such car is the driver. g

3. any other perron residing in the aune MEDICAL EXPENSES
household usyou.your spouse or any rtM ft: We will pay reasonable medical expenses, for botily
or ilyury caused by accident, for services furnished
. within three years of the date of the accident These
4. onemployero fyou your spouse or any relative. expenses are for necessary medical surgical X-ray.
Won-owned car does not include u car: . dental, ambulance, hospital professional nursing

1 which is not in the “awful possession cf the and fUneral services, eyeglasses, hearing aids ana
A prosthetic devices, The bodiiy injury must be
person operating it: or

discovered and treated within one ytur of’the date

2. wh'ch has baen operated by. rented by or in the of the accident
posreuion of on insured during any part of REASONABLE MEDICAL EXPENSES DO
each of the preceding 21 days: or NOT INCLUDE EXPENSES:

3. operated by an insured who has operated or | EOR TREATMENT. SERVICES
rented arty car otherwise qualifying as a PRODUCTS OR PROCEDURES THAf
non-ceued car during any pan of more than ,5 ARE:
days in the 365 days preceding the date of the a. EXPERIMENTAL IN NATURE.
accident or iasi. FOR1 RESEARCH. OR NOT

6025B3



PRIMARILY DESIGNED TO
SERVE A MEDICAL PURPOSE; OR
b. NOT COMMONLY AND
CUSTOMARILY RECOGNIZED
THROUGHOLT THE MEDICAL
PROFESSION AND WITHIN THE

UNITED STATES AS
APPROPRIATE FOR THE
TREATMENT OF THE BODILY
INJURY; OR

2. INCURRED FOR;
d THE USE OF THERMOGRAPHY

OR OTHER RELATED
PROCEDURES OF SIMILAR
NATURE; OR

b. THE USE OF ACUPUNCTURE OR
OTHER RELATED PROCEDURES
OF ASIMILAR NATURE: OR

e. THE PURCHASE OR RENTAL OF
EQUIPMENT NOT PRIMARILY
DESIGNED TO SERVE A MEDICAL
PURPOSE,

e. The followina is added to SECTION D -
MEDICAL PAYMENTS - COVERAGEG

When Someone May Be legally Uahit For tfat

BodDy Ln"ry

1 Ifthe injured person ha* been peid damage* for
the boeSy Injury by or on behalf of the liable
party inan amount

a. less than the injured penonl total medical
expense*, the mow we will pay under this
coverage is the lesser of:

(1) the limit of liability of this coverage,
or

(21 the amount by which the total
reasonable and necessary medical
expose™* exceed the total amount paid
by or on behalf of all portae* liable for
thefafytyiry;

b. equal to or greater than the total
reasonable and necessary medical expenses
incurred by the iryured penes, we owe
nothing under this coverage.

b. The provisions titled If There .Are Other Medical
Payment* Corerage* are changed to read:

If There Are Other Medical Paymen® Courage*
1 Non-Duplication

No «rnor for whom medical expense* are
payable under this coverage shall recover more
than once for the tame medical expense under
this or similar vehicle insurance,

2. Policies Issued by Us to You. Year Spouse or
Relatives

If two or more policies isiued 'ey us to you.your .

spot* oryour ninth*? provide vehicle medical

payments coverage and apply to the same bodily

injury sustained:

a. while occupying a nomowntd cm, a
temporary svbttm nt car,' or

b. ai a pedestrian

the total limns of liability under all such polities

shall not exceed that of the policy with the

highest limit of liability.
3. Subject to items 1and 3 above:

U ifu temporary subni&u car,a rwtrowned car
or a trailer has other vehicle medical
payments coverage on it. or

b. if other vehicle medical payments coverage
applies to bodily injury sustained by u
ptilemian

this coverage is excess.

2. When we pay medicul expenses under this
coverage, we are entitled to be paid out of any
subsequent recovery for botUy Injury from a
liable pony or such party* insurer the leaser oft
a. what we have paid; or
b. the amount by which the mm of the total

recovery for bodily injury from oB Habte
parties and what we have paid under this
coverage exceeds the total amount of
reasonable and necessary medical expenw
the injured person incurred.

The injured person shall;

a. extern* any legal paper* we need;

b. when we ask. take action through our
representative to seek a recovery;

C nothurt our right* to recover,

d. not make claim to that portion of the
recovery that we are entitled to be paid;
and

e. answertruthMy all question* that w* may
usk.

We wiD not seek reimbursement from

payments received from a liabl* party or such

party's insurer by a ptnon who ha* complied
with all of these requirements,

3. The liability,uninsured and underuuured

motor vehicle coverages shall be excess over
and shall not. pay again any medical expenses
paid under this coverage.

. THIS COVERAGE DOES NOT .APPLY IF
THERE IS OTHER VEHICLE MEDICAL
PAYMENTS COVERAGE ON A XEWLY
ACQUIRED CAR.

A SECTION IV - PHYSICAL DAMAGE
« COVERAGES -

a. The lastparrigraph of 'Trailer Coverage” is
changed to read:



A non-owned trailer or detachable living quartets
unit is one that
1 it not owned by or regacered in the name of:

u. you,yourtpome,any rtlotbt:

b. any other pawn residing in the wnt
household os you, your spomt at any
niarnn;or

¢. an employer of)vu.your ipowu or any
rthtrft; and

2. has not been used by. rented by or in the
possession of you.your spousa or any rrfssre

during any part of each of the preceding 21

days; and

3. isused by you,.yew tpouse or any rtlaht and
such person have not used or rented an)'
non-owned trailer or detachable living quarters
unit for more chart 45 days n the 365 days
preceding the due of the accident or b it.

Item J. of "If There Is Other Coverage" is changed

io read:

5.

Temporary Substitute Car. Non -Owned Car,
Trailer.

Ifa temporary suismvre car. a non-owntd car
or nailer d&gned for use with a prfrau
paatttfer car has other coverage on it, then
this coverage is excess.

CONDITIONS

Item x ofcondition 3.. "Our Right to Recover Our
Payments", is changed to read

x Death, dismemberment and loss of sight,
total disability and b s of earnings coverage
payments arenot recoverable by us.

Item c. ofcondition L "Our Right to Recover Our
Payments." is changed to read

X Under ail other coverages, and except os
provided for within the medical payments
coverage, the right of recovery of sny party
we pay panes to us. Such party shall:

(H not hurtour rights to recover, and
12) help us get our money back.

Prendent



