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At common’law, it was essential that a person®s
name appear in the complaint before he or she could be made
a defendant in the action.0 The majority of courts
considering this 1issue nave held tnat juridiction to sue
unknown or fictitious persons must be obtained pursuant to

some express rule or statute.l10 However, at least one state

has judicially adopted Doe pleading without an express

statute or rule.11

The estates argue that there has been a long

standing practice of Doe pleading in this state. While we

9. Note, Designation of Defendants by Fictitious
Names— Use of John Doe Defendants, 47 lowa L. Rev. 773, 775
(1961). This requirement has Been eliminated 1in certain,
situations by statutes which allow the pleading of
fictitious or John Doe defendants. Ild. at 776. However, as

tne above commentator noted n[t]his is not to say that the
rule requiring the true name of the defendant to be stated
in the complaint is without force; John Doe complaints are
still an exception to the rule and wused onlv under
exceptional circumstances."” Id.

10. Hailey . Interstate Machinery Co., 459

N.E.2d 346, 347 (lilt App. 1984) (citing 59 Am.Jur.2d
Parties & 17 (19/1)); Hutchinson v. Fish Engineering Corp.,
153 A,2d 594 (Del. cKT 1959); Grantham Realty Corp. Ty.
Bowers, 22 N.E.2d 832, 836 (Ind. 1939); Hill v. Henry, 57 A.
554 (N.J. Eg. 1904); 59 Am. Jur. 2d Parties S 16, at 401
(1987) ("In actions or proceedings which are not strictly in
rem but are in personam or only quasi 1in rera, tnere 1is
generally no authority to proceed against unknown persons 1in
the absence of statute or rule. Jurisdiction to sue such
persons must be obtained pursuant to some statute or
rule."); Note, supra note 9, at 776.

11. Maddux v. Gardner, 192 S_W. 14, 18 (Mo. App,
1945).
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acknowledge this past use of Doe pleading, we note that we
have never been called upon to consider the propriety of
this practice. We decline, however, to address the general
propriety of Doe pleading 1in this case. 12 In the action
before us, we find that Judge Ripley did not abuse his
discretion in dismissing the <claims against the Doe
defendants since the estates are unable to identify which
allegedly defective component of the Learjet was
13

manufactured by the Doe defendants. We therefore affirm

the superior court ™ dismissal of the Doe defendants.

F. Did the Court Abuse Its Discretion in Awarding ERA and
WAUSAU $14,476 1 X Attorney"s Fees, which Represented 80
Percent of Their Actual Attorney"s Fees?

The trial court awarded ERA and WAUSAU 80 percent

of their fees, finding t,*vt the plaintiffs® claims "bordered

12. We acknowledge the potential 1importance ot
this issue and have referred its consideration to the Civil
Rules Committee.

13. The Second Amended Complaint <contains the
following allegations against the "John Doe" defendants:

Defendants Doe l, I, and i
negligently manutactured and designed other
equipment used in Learjet N4S5JA, which items
were not manufactured and designed in
accordance with generally accepted standards.
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\ery <closely upon the nonmeritorious and the frivolous."”
Since we reversed the court"s dismissal of the claim against
WAUSAU, me award of fees to them 1is vacated. As to the
award of fees to ERA, we conclude that the trial court did
not abuse its discretion in awarding fees.

In State v. University of Alaska, 624 P.2d 807,
817-18 (Alaska 1981), this court held that an award of "sub-—
stantially full attorneys fees”™ 1is manifestly unreasonable
in the absence of a claim that is "frivolous, vexatious or
devoid of good faith."™ The court held that an award over 90
percent of actual costs was a substantially full award of
fees. id.

However, this court has affirmed partial awards of
fees as high as 86 percent of actual fees even when the
claims were not frivolous. See Hansam v. Wodrich, 574 P.2d
805, 811 (Alaska 1978) (court affirmed award of 86 percent
of actual attorney®"s fees even though the case involved no
improper conduct by the 1losing party); see also 01Buck v.
Cottonwood Village Condominium Ass*n, 1Inc., 750 P.2d 813,
821 (Alaska 1988) (court affirmed award of approximately 80
percent of actual attorney"s fees to prevailing defendants);
Steenmever Corp. v. Mortenson-Neal, 731 P.2d 1221, 1226
(Alaska 1987) (court affirmed award of 75 percent of actual

attorney®"s fees); Crook v. Mortenson-Neal, 727 P.2d 297, 306
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(Alaska 1986) (court affirmed award of 80 percent of actual
attorney"s fees).

We conclude that in this case an award of 80
percent of actual attorney”s fees is not manifestly
unreasonable. We therefore decline to interrere with the
trial court®s exercise ot discretion and affirm the award of

attorney"s fees to ERA.

1v.

In conclusion, we affirm the superior court"s dis—
missal of the claims against ERA and the John Doe defen—
dants. We reverse the dismissal of the <claims against
WAUSAU and remand the claims back to the superior court for
further proceedings consistent with this opinion. We vacate
the award or attorney"s fees to WAUSAU and affirm the award

of fees to ERA,

AFFIRMED 1in part, REVERSED 1in part, VACATED 1in
part and REMANDED for further proceedings consistent with

this opinion.
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be evaluated on a case-by-case basis. In fact, tomorrow the
NSWI will release a report which is highly critical of a state
run program of a Midwest state. IT that particular program
does not show immediate improvement, the NSWI will recommend
that the Secretary of Labor take action to return it to fed-—

eral control.

For the record, NSWI favors Proposition 97 which will pro—
vide a mandate to return job safety and health in California“®s
private sector to state jurisdiction. The NSWI takes this pos—
ition because of its professional judgment that federal juris—
diction, unless drastically changed from its present form, will
result in substantially more job-related fatalities and injuries.
Moreover, state job safety and health regulation in California
was clearly economically beneficial to both employers and to the

state"s taxpayers.

The remainder of this testimony 1is divided into two parts.
First, the NSWI will focus on its criticisms of the U.S. Occu-—
pational Safety and Health Administration (OSHA). This exami—
nation will demonstrate why regulatory programs that existed until
July 1, 1987, were particularly effective in reducing job-related
injuries. Second, the NSWI will examine what levels of job-re—
lated fatalities and costs California would have experienced if
safety regulation had been under federal jurisdiction. This re—

view will consider overall fatalities with a more detailed look
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Background

The National Safe Workplace Institute (NSWI) 1is a 501(c)3
not-for-profit organization based in Chicago. The NSWI"s primary
activities include investigative research, 1intervention, and social
service dedicated to safer and healthier workplaces. The NSWI*s
primary funders are the Joyce Foundation, the J. Roderick MacArthur

Foundation, and the Chicago Resource Center.

Since the NSWI was established in 1987, it has engaged in a
number of national and regional job safety and health studies.
The NSWI has established a national reputation for its work 1in
evaluating a wide variety of occupational safety and health is—

sues and for its leadership in changing public policy.

Introduction

The NSWI fully supports restoring California®s private sector
job safety and health jurisdiction to state government. In the
U.S., 20 state governments have successfully petitioned the Secre—
tary of Labor for the right to regulate job safety and health. In
turn for this responsibility, the federal government will pay up

to 50% of the cost of program administration.

The NSWI neither favors nor opposes the idea of state job

safety regulation. The NSWI believes that state programs should



be evaluated on a case-by-case basis. In fact, tomorrow the
NSWI will release a report which is highly critical of a state
run program of a Midwest state. If that particular program
does not show immediate improvement, the NSWI will recommend
that the Secretary of Labor take action to return it to fed-—

eral control.

For the record, NSWI favors Proposition 97 which will pro—
vide a mandate to return job safety and health in California®s
private sector to state jurisdiction. The NSWI takes this pos—
ition because of its professional judgment that federal jJuris-—
diction, unless drastically changed from its present form, will
result in substantially more job-related fatalities and injuries.
Moreover, state job safety and health regulation in California
was clearly economically beneficial to both employers and to the

state"s taxpayers.

The remainder of this testimony is divided into two parts.
First, the NSWI will focus on its criticisms of the U.S. Occu—
pational Safety and Health Administration (OSHA). This exami—
nation will demonstrate why regulatory programs that existed until
July 1, 1987, were particularly effective in reducing job-related
injuries. Second, the NSWI will examine what levels of job-re—
lated fatalities and costs California would have experienced 1if
safety regulation had been under federal jurisdiction. This re—

view will consider overall fatalities with a more detailed look



at the construction industry. While NSWI hopes otherwise, it
is difficult to envision a scenario for the next five years where
the federal government would adopt a regulatory system as compre—

hensive and as effective as that which existed here until 1987.

In closing this part of this testimony, it is imperative
that the reader understand that regulatory posture 1is only one
of several elements that influences job-related fatality* injury,
and disease levels. An important factor is workers compensation.
As a general rule, there 1is an inverse relationship between the
level of workers®™ compensation benefits and job-related fatali —
ties. In other words, higher average compensation claims yields
to the recipients correspond to lower fatality levels in the
state. In other words, a state can almost assuredly reduce fat—
ality (and injury) levels by increasing workers®™ compensation

benefits.

California 1is an exception to this important rule. Cali—
fornia, at best, provides only average workers® compensation

benefits. As we can see in Table 1 below, California has very

modest benefit levels.

Table 1. 1984 Workers®™ Compensation Average Benefit Levels

State Average per Case
CALIFORNIA ? 7,192.29
Illinois $ 15,079.93
Indiana $ 2,850.72
Virginia $ 10,056.89
Washington $ 3,421.33



As Table 1 shows, California trails two of the five states
considered in terms of workersl compensation benefit levels.
However, California workers are much less likely to die on-the-
job than are workers 1in any of the states included in this group.
Incidentally, Indiana, Virginia, and Washington are states, like
California, where the state government has jurisdiction over job

safety and health.

California has demonstrated a very important lesson for
job safety and health advocates. The lesson is that strong en—
forcement and moderate workers®™ compensation benefit levels are
strong inducements to employers to prevent job injuries. In fact,
it is reasonable to project, absent a return to a strong regulatory
regime, that job-injury and fatality levels in California will
eventually rise to the levels of states with comparable workers*®

compensation benefit levels.

Federal OSHA

One lesson can be learned from federal OSHA®"s performance

over the last eight years. The lesson: Leadership is critical
to sound regulation. There can be no question that the federal
N

government backed away from strong regulation in the early and
mid-1980s. Since 1986, federal OSHA has engaged in some widely
visible penalty actions against major corporations, a reversal
of its "bended-knee"™ approach during the early years of the de—

parting Administration. However, this reversal is far less than



what meets the eye. The NSWI researched federal OSHA"s mega-

fines. As NSWI reported (1), federal OSHA"s mega-fines nearly
always resulted in mega-sweetheart deals. Indeed, OSHA seldom
gains meaningful abatement in turn for penalty reduction. It

is possible that this dealmaking strategy has greatly weakened
the respect employers have for OSHA. In reviewing fine collect—
ion data compiled by the Department of Labor®s Inspector General,
NSWI found-out that less than 24% of U.S. employers cited by
OSHA paid their fines in a timely fashion(2). No business or

state government could tolerate such a debt collection record.

CAL/0SHA Versus Federal OSHA
There are several key differences in the operations of fed—
eral OSHA and what was CAL/OSHA. In general, federal OSHA lacks
the tools and/or the will to exercise the level and scope of en—
forcement that existed in California. As we will see later in

this testimony, that difference can be measured in lives.

There are key elements in any program designed to gain safety

and health compliance. These elements really can be grouped into
three areas: standards, enforcement, and education. For the pur—
pose of this report, education will not be considered. However,

the education function takes on special meaning when employers
know that the standards which have been promulgated are sound and
will be faithfully enforced. Economists have demonstrated that

employers want to inject as much certainty as possible into their



business operations. Safety-oriented employers strongly favor
sound regulation and enforcement, particularly if the regulation
results in an even playing field, forcing unsafe coi_etitors to

invest in safety measures.

Standards. The record of federal OSHA in promulgating ef—
fective standards 1is pooi*. Indeed, nearly *11 of the standards
promulgated by OSHA in recent years came as a result of litigation
by public interest groups or organized labor. Testimony before
the U.S. Senate earlier this year demonstrated that OSHA has
suffered from a shortage of will to regulate and sufficient re—
sources (3). Likewise, the U.S. Office of Management and Budget
began demanding, in the early 1980s, extensive cost-benefit

analysis for each regulation, an intervention which effectively

stalled OSHA"s rulemaking process "4).

The story in California was substantially different. Until
recently, there appeared to be strong, bipartisan support for
CAL/OSHA. The differences that emerged over time were dramatic.
CAL/0SHA successfully promulgated stricter exposure limits for 267
cb licals, including 23 reproductive hazards, 29 cancer-causing

agents, and 34 pesticides (5).

More importantly, CAL/OSHA promulgated effective standards
for the construction industry. CAL/OSHA has a construction pernmit

system, and regulations concerning logging, petroleum drilling



and production, crane operation, high hazard tunneling, acci—
dent prevention programs, and high voltage line work. By
comparison, the federal government has not promulgated standards

for any of these areas.

The absence of federal regulations does not mean that
federal OSHA does not regulate. However, the absence of stan-—
dards forces OSHA to rely on what is known as the general duty
clause. The general duty clause has been inconsistently applied
by federal OSHA, a source of irritation for many employers. Em—

ployers are entitled--and should demand- clear rules.

Enforcement. California authorities learned several years
ago that strict enforcement is an important tool for achieving
compliance. Clearly, neither the federal government nor CAL/OSHA
have proposed a level of fines which could force employers into
bankruptcy. For the federal government, the absence of signifi—
cant penalties means that the government must rely, 1in large part,
on the good intentions of those employers who consistently avoid
compliance. Here, once again, CAL/OSHA has differentiated itself
from the federal government in two very important ways. First,

CAL/0OSHA could demand immediate abatement or correction of unsafe

working conditions. By comparison, the federal government, if
required, must seek a court order. That difference alone has prob—
ably cost lives. The right to seek immediate abatement is crit—

ical and cannot be adequately emphasized.



The second enforcement-related issue concerns the use of
criminal prosecutions. The National Safe Workplace Institute
has studied the federal government®"s record in considerable de—
tail. The record is shockingly weak. Since 1981, the federal
government has indicted only two firms. One firm was convicted
and another was aequited. A third, non-indicted firm arranged
for a plea bargain. During that same period, the State of Cali—
fornia achieved 112 successful prosecutions. The message: Cal —
ifornia will enforce the law when employers take actions that

threaten lives. The federal government does not.

So What?

To this point, we have reviewed important differences in
job safety enforcement between what was CAL/OSHA and the feder —
al government. This left that task of evaluating the impact of
these two strategies on: (1> Lives-saved; and (2) Potential
costs. The analysis conducted by NSWI indicates that continued
jurisdiction by the federal government, given current trends,
will result in substantially more job-related fatalities in Cal—
ifornia is future years. Indeel, short of restoring CAL/OSHA,
the only way for California lawmakers to prevent an increase in
fatalities will be to sharply increase workers®™ compensation.
Otherwise, there will not be adequate incentive for California

employers to prevent job-related fatalities and injuries.

A word of caution is in order. The analysis that follows



relies heavily on death certificate data. Other job safety and
health related statistics are unreliable. For example, both

the Bureau of Labor Statistics (BLS) and the National Safety
Council (NSC) rely, to some extent, on employer surveys, which

is a poor way to collect such important data. While death cer—
tificates provide the best information available, we do not know
how much underreporting by cornoners of proper cause of death

may exist. For the purpose of this analysis, there is no reason
to believe that California coroners underreport proper cause of

death more than coroners in other states.

NIOSH Fatality Data

The Hest available source of information concerning job
related fatality data 1is the National Institutes of Occupational
Safety and Health (NIOSH) which purchases death certificates
from all states. NIOSH has analyzed the cause of death in each
instance. Recently, NIOSH released a survey report covering job
related fatalities from 1980-1985. NSWI used NIOSH data to
assess California” experience as compared with selected State
Plan (state regulated) states and with selected federally reg—
ulated states. Table 2 (page 10) reveals that California would
have experienced 203 additional deaths per year during the NIOSH

reporting period if it had been under federal jurisdiction.

It is likely that future fatalities will significantly out—

pace the 203 annual fatality rate reported in Table 2, since



California®s actual reduction in job-related fatalities was
dropping at a much faster rate during the end of the reporting
period (1984-1985). During that same period, the weak enforce—
ment of the departing federal Administration was resulting in

an increase in the rate of fatalities, particulary for high-risk
workers (7). Again, it is important to emphasize that strong
enforcement will stimulate investments in safety equipment,
worker training, and safety personnel, causing a ripple effect

in fatality and injury reductions.

Table 2. Fatality Comparisons Between California
and Selected States, 1980-1985

Fatality Rate Per Average Annual
Category 100,000 Workers Fatalities
California 7.1 739
Federal Group* 8.4 876
State Group* 9.7 1,008
Fed/State Average 9.1 942
0 8 =N = L= 203
¢Federal Group: Florida, Illinois, Ohio, Pennsylvania,
and Texas.
**State Group: Indiana, Kentucky, Michigan, Oregon,

and Washington.

Compiled by NSWI from NIOSH Data.

There is reason to believe that California®s coroners do
a more accurate job 1in recording the cause of death. California
has a strong Department of Public Health and coroners receive

primary medical reports. In general, other states are far less



systematic and complete. Preliminary results from a study being
conducted in Oklahoma indicate that coroners there underreport
job-related deaths by 50% (8). IT one were to assume that Calif—
ornia coroners record the cause of death more accurately, then
it is possible that the difference could be an additional 50 or

more deaths per year.

Construction

Probably the most important research on safety-related fat—
alities was done in 1987. This study considered only safety re—
lated deaths in the 35 most populous U.S. cities. This analysis
ranked these cities by fatalities per billion dollars worth of
construction (9). The economic value of the construction was reg—
ionally weighted to eliminate distortions from high cost of living
cities. California®s major cities (San Francisco, Long Beach,

San Diego, Los Angeles, and San Jose) ranked at the bottom.

Table 3. Urban Construction Fatality Rates, 1979-1986

Safety-Related Deaths Per
Category Fatalities Billion Dollars
California 56 1.26
Federal Group* 272 5.89
State Group* 79 4.26
Fed/State Average 176 5.08
DIfFerence .o .. .170
¢Federal Group: New York, Denver, Jacksonville, Hous-—
ton, and Kansas City.
¢e¢State Group: Memphis, Seattle, Baltimore, Honolulu,

and Detroit.

Compiled by NSWI from data collected by The New York Times



Table 3 clearly suggests that under federal regulation, we
can expect 170 additional construction fatalities each year just
in California®s major cities! IT just the fatality level from
federally regulated cities were considered, then California fat-—
alities would have increased by 206 or by 467%! This data and
analysis 1is important because construction remains the most sig—
nificant source of occupational death in the U.S. Also, i1t dem—
onstrates the impact that CAL/O0SHA, with 1its thoughtful and ef—

fective programs, had on the lives of California workers.

Economics of Job Safety

Job safety and health programs have important economic impli—
cations for workers, employers, and government. In the U.S., the
cost of a job-related injury is seldom internalized to the bus—
iness environment that generated the injury. When costs are suc-—
cessfully internalized, employers have sufficient incentive to in—
vest in injury-prevention strategies. Until 1987, California
adopted a program of strong regulation and enforcement, featuring
immediate hazard abatement and the potential for criminal enforce—
ment. Unlike other states, California has avoided dramatic in—
creases 1in workers" compensation levels as a means of injury pre—

vention.

The National Safety Council (NSC) has estimated the cost of
a job-related fatality at $460,000 and the cost of a job-related

injury at $12,600 (10). Since the NSC is largely industry funded,



there is reason to believe that costs are not over-stated. We
can assume that 25% of these costs are externalized to the pub—
lic. Table 4 shows the cost impact of job-related fatalities

over one-year and five-year time horizons.

Table 4. Job-Related Fatality Costs
(In million dollars)

Fatality Total One Public One Total Five Public Five

Level Year Costs Year Costs Year Costs Year Costs

100 $ 46 $ 11.5 $ 230 $ 57.5

150 $ 69 $ 17.3 $ 345 $ 86.3

200 8 92 $ 23.0 $ 460 $115.0

300 $138 $ 34.5 $ 690 $172.5
Source: NSWI calculations based on National Safety

Council 1injury cost estimates.

Based on the preceding analysis of fatalities in federally
regulated environments, it is highly possible that California“s
fatalities could increase by 300 per year. Fatalities are only a
small part of total job-injury costs. One should expect that in—
juries will 1increase by at least 30,000 a year. By using the NSC"s
$12,600 cost estimate, the projected cost of injuries will be
$378 million annually. The externalized cost of injury in Cal—
ifornia can be calculated by multiplying the average workers®™ com-—
pensation claim ($7,200) by the number of injuries (30,000) which
equals $216 million. One-fourth of that cost, $54 million, 1is pro—

bably absorbed by the public.

There is little doubt that increases in job-related injuries

will result in enormous increases 1iIn workers®™ compensation costs.



Moreover, the insurance industry believes that a 1% increase in
injuries will increase the cost of workers™ compensation to Cal—
ifornia employers by at least $40 million. Workers® compensation

costs in California could easily increase by $250 million annually.

Conclusion

This analysis has not touched upon the social costs associ—
ated with job-related fatalities and injuries. Each day child—
ren will wait at the dinner table for a parent who will never
arrive. The agony associated with that experience simply cannot
be quantified or justly compensated. Unless one believes that
the federal government 1is going to drastically alter its regulatory
and enforcement strategies, there will be sharp increases in in—
juries and fatalities and c. ildren without a parent. CAL/OSHA"s
impact cannot be disputed. Without question, the future costs of
increased fatalities and injuries will greatly exceed the $8
million that CAL/OSHA cost California taxpayers in 1987. The
NSWI trusts that this testimony will assist Californians in coming

to an informed judgment on Proposition 97.



FOOTNOTES

See Failed Opportunities (NSWI, September 2, 1988),
pages 18-20.

Semiannual Report: Office of Inspector General, U.S.
Department of Labor, page 45.

Testimony of several witnesses before the Committee on
Labor and Human Resources, U.S. Senate, April 18-20.

See hearing report, OSHA Oversight, pages 18-20.

There are "riders"™ on the appropriations bill for OSHA
that prohibit the Secretary of Labor from taking action
to terminate California®s State Plan.

Interviews and correspondence, including Freedom of In—
formation Act requests, with Ron Medeiros, Senior Coun—
sel, Division of Occupational Safety and Health, State
of California, San Francisco.

See Footnote #1 above.

Interview with Anthony Suruda, M.D., M.P.H., NIOSH,
October 17.

See The New York Times, September 21, 1987.

Accident Facts (National Safety Council, 1987), page 31.
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Foreword

This reﬁort has been some time in the making.
Several months ago. representatives from the Founda-
tion @rthe Advancement of Industrial Research (FAR),
a not-for-profitcorporation concerned about protecting
Indiana workers' safety and health, contacted us after
the horrible industrial disaster at Bastian Plating in
Auburn which claimed five lives.

. “rowing out of this Initial contact was a recogni-
tion uiat FAIR and the National Safe Workplace Insti-
tu1ttet (NSW) shared an interest in promoting workplace
safety.

Since we wanted to study a state that was not
under federal OSHA {unsdlctlon we quickly had a
convergence of interest. Thus. FAIR commissioned us
to prepare areport evaluating Indiana’ record o_fPro-
tecting worker safety and of Compensating the victims
of workplace accidents.

Inthe ensuing period, we learned that many men
and women care déeply about the job safety crisis in
Indiana. Inconducting.our study, we benefited from the
{nghts 8fnumerous Individuals, both on and off-of-

e Tecord.

FAIR was enorm_ousIP/ helpful in tracking down
documents and in gettir fo know those who make a
difference and those who ao not. This project, wetrust,
will be the sta_rtln(i gomt ofan endurmg relationship.
While the National Safe Workplace Insfitute’s origins
are substantially d'iferer jom: those of FAIR we have
a common bond in our ‘dedication to dramatically
reduce Job-related deaths and injuries and to protect
the dignity of Indiana workers and their families.

. This I\P_roject benefited from the special skills of
David L Nichols who recently resigned as NSWI
Director of Program Development 0 accept, a new
position with the Jacobs Enginr~ring Group. Mr.



Nichols added greatly to NSWI and will be missed.

Both men and women are the victims of
workplace homicide in Indiana. Anytime someone
dies, tis a tragedy. Itis our utmost re3ﬁon3|blllty 0
leam from those deaths, to make sure that the same
does not happen again., Shamefully, Indiana’s leaders
have not learned these important lessons. This report

must help. That is our duty.

We invite Indiana's political leaders, particularly
the new Governor, tojoin with us in meeting the victims
and family members in Indiana’s sorry job safety
legacy. Perhaps the new Governor will"leam the
lessons which his predecessor.; did not.

. Inclosing, we dedicate this report to the children
of victims whase lives will be shortchanged by this
Ie?detrsdhlp breakdown. May their childreén not’be so
c.leated.

Sincerely,

Joseph, A. Kinney
Executive Director



The working men and
women of Indiana are not
meaningfully protected
from unsafe workplace con-
ditions and once they are in-
jured, comFensatlon IS ct
poverty levels.

jectives. Wewi
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Chapter One
Introductlon

. In 1970, the U.S, Congress passgd the Occupa-
tional ga%ety and I-lIJeaIth A (SJot?aSsa ety %9 a r%w
designed to ensure men and women safe and”healthy
workplaces. Passage of the Job Safety Act, combined
with State workers’compensation laws, offered workers

hheea t|{t)]rom|se of workplaces free ofjob-related injury or

On a national level, the U.S. has fallen far short
of that goal. For Indiana, the results have been even
more dismal._ The working men and women of Indiana
are not meaningfully Rrotecte_d from unsafe workplace
conditions and once they are injured, compensation is
at poverty levels.

. The Job Safety Act provides state. officials with a
choice. Under law a state can gain jurisdiction ofJob
safety and health regulation ifthat state can assure the
Secretary of Labor that it is willing and able to provide
its workers with job safety protéction ' qual to that
offered by the federal government. In turn, the federal
government will make grants of up to 50% of the costs
of the pro&;ra_m._ Indiana is one of 20 states which has
assumed Jurisdiction for Job safety and health.

Inthis reloort, we strive to accomplish several ob-

| evaluate Indiana'sjob safety statistics
relative to its neighboring states—Michigan, Ohio,
Kentucky, and Ilinois.

. These are the states which will com?ete with In-
diana for new jobs and economic growth Indeed.
Indiana business groups argue that excessive regula-
tions or a ‘tenerods” workers’ compensation proqram
will jeopardize future economic opportunities for Indi-
ana’businesses and workers alike. These claims will be
examined during the course of this report.

Also, this report will focus on the effectiveness of
the state agency charged with protecting workplace
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Chapter Two
How Does Indiana Rate

In the Midwest?

Public official have boasted that Indiana Is the
tenth safest state Inthe U.S.1Hoosiers could be proud
of such a ranking—if only it were true. The favorable
Indiana ranking depends upon a 1984 U.S. Bureau of
Labor Statistics (BLS) study. Astudy that BLS officials
have acknowledged as flawed because it depends on
vi)luntary reporting by employers with 11 or more em-
ployees.

U.S. Job safety and health statistics are signifi-
cantly flawed, as a T987 National Academy of Sciences
reportrevealed.2 Recentgovernment action shows that
em(Poners dramatically underreportworkplace injuries
ana even fatalities.3

The most reliable study available was published
E}'the National Institute of Occupational Safety and
ealth (NIOSHK] It. paints a far different pictire of
Indiana.” The NIOSH study used a form of evidence

which is hard to refute, death certificates.4 The NIOSH

stud¥ team looked at death certificates in all 50 states
and found Indiana to be far above average for the U.S.

Indiana's fatality results are even less impressive
when one considers that the states with the hlghest
death rates are heavily rural states such Alaska, ldaho,
Montana, South Dakota, and Wyoming. These states
have high fatalities because of population dispersion
and the problemswhich exist in getting ?roper medical
treatment to seriously injured workers. In otherwords,
a Montana worker has a much higher chance of dyin
from a workplace accident than"a similarly injure,
worker In Indiana, since travel time to hospitals Is
longer. Improved trauma_and health care in rural
areas, esgemaII?( In states like Montana, would reduce
joh-relate” fatalities.



02-576!2/77)



The working men and
women of Indiana are not
meaningfully protected

from unsafe workplace con-
ditions and once they are in-

jured, comi)ensatlon is at
poverty levels.

jectives. Wewi

Page 1

Chapter One
Introduction

. In 1970, the U.S, Congress passed the Occupa-
tional ga ety and IEIJeaIth Acq @oﬁ)aSateety ct), a I%w
designed to ensure men and women safe’ and”healthy
workplaces. Passage of the Job Safety Act, combined
with state workers’compensation laws, offered workers
Ejhe% t|cr)]rom|se ofworkplaces free ofjob-related injury or

On a national level, the U.S. has fallen far short
of that goal. For Indiana, the results have heen even
more dismal._The working men and women of Indiana
are not meaningfully P]rotecte_d from unsafe workplace
conditions and once they are injured, compensation is
at poverty levels.

. The Joh Safety Act provides state. officials with a
choice. Under law a state can gainjurisdiction ofJob
safety and health regulation ifthat state can assure the
Secretary of Labor that it is willing and able to provide
its workers with job safety protéction equal to that
offered by the fedéral government. Inturn, the federal
government will make grants of up to 50% of the costs
of the pro?ra_m._ Indiana is one of 20 states which has
assumed Jurisdiction forJob safety and health.

Inthis reloort, we strive to accomplish several gb-
_ | evaluate Indiana’s Job safety statistics
relative to its neighboring states-Michigan, Ohio,
Kentucky, and Ilindis.

~ These are_the states which will comPete with In-
diana for new jobs and economic growth, Indeed,
Indiana business groups argue that excessive regula-
tions or a “generolis”workers’ compensation proqram
will Jeopardize future economic opprortunltle_s for Indi-
ana businesses and workers alike. These claims will be
examined during the course of this report.

Also, this report will focus on the effectiveness of
the state agency charged with protecting workplace
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safet%/and health, the Indiana Qccupational Safety and
Health Administration (IOSHA}. We have scrutinized
the effectiveness of IOSHA We especially focus on the
tragic community ofAuburn and the unwillingness and
inability of IOSHA to come to grips with problems in
northwest Indiana.

Enforcement, in_our view, is an important
element of prevention. The second leg of prevention is
the compensation system. Clearly, as‘long as the costs
of enforcement and compensation are less than the
costs of prevention, employers will have little incentive
to take corrective action.

Before we begln our examination, itis important
to note that safe and_healthy workplaces are nota ‘gov-
ernmentonIY"questmn. Many employers have worked
constructively with workers to achieve reasonably safe
and healthy work environments.

The role ofgovernment concerns employers who
have not made workplace safety and health a high pri-
ority. Effectiverequlation can stirthose employers with
whom safety and"health are not priorities and engage
them In initiatives which are essential for making
workplaces saferand healthier. Ifthe existence ofregu-
lation is not enough, then the enforcement agency
musthave the legalmuscle to effectively regulate.” Ifan
agency cannot effectively requlate, then one must
guestmn the desirability of maintaining that organiza-
lon.
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Chapter Two
How Does Indiana Rate

In the Micwest?

Public official have boasted that Indiana is the
tenth safest state in the U.S.1Hoosiers could be proud
of such a ranking—if only it were true. The favorable
Indiana ranking depends upon a 1984 U.S. Bureauy of
Labor Statistics (BLS) study. Astudy that BLS officials
have acknowledged as flawed because it depends on
vloluntary reporting by employers with 11 or more em-
ployees.

U.S. job safety and health statistics are signifi-
cantly flawed, as a 1987 National Academy of Sciénces
report revealed.2 Recent government action shows that
employers dramatically underreportworkplace injuries
and even fatalities.3

The most reliable study available was published
ﬂ/the National Institute of Occupational Safety and
ealth (NIOSHK] It paints a far different picture of
Indiana.” The NIOS stud¥ used a form of evidence
which ishard to refute, death certificates.4 The NIOSH
stud¥ team looked at death certificates in all 50 states
and found Indiana to be far above average for the U.S.

Indiana’s fatality results are even less impressive
when one considers that the states with the hlghest
death rates are heavily rural states such Alaska, ldaho,
Montana, South Dakota, and Wyoming, These states
have high fatalities hecause ofpop_ula lon dispersjon
and the problems which exist in getting Proper medical
treatment to seriously injured workers.” In otherwords,
a Montana workerhas & much higher chance ofdyin
from a workplace accident than"a similarly injure
worker in Indiana, since travel timg to hoSpitals is
longer.  Improved trauma_and health care in rural
areas, espemallP( In states like Montana, would reduce
job-related fatalities.
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Indiana and Its Nej}qhbors~
Who Is Safe”

An objective determination of how safe Indiana
workplaces ‘are can be made by comparing actual
workplace. deaths in. Indiana with its neighboring
states: Michigan, Ohio, Kentucky, and Illindis.

Compared with bordering states, Indiana ranks
only above Kentucky and substa_ntlaily Worse than
Michigan, Qhio, or linois. While it s difficult to
determine, it is very likely that Kentucky’s higher
death rate is due to mining fatalities.

Aswe can see fromTable 2.1, the average fatality
rate in |llinois is 13.5% below that in Indiana. The
comparison is even more dramatic for Michigan, 33%
below Indiana, and Ohio, which is 37%below Indiana.
This, means, that three Indiana workers die for every
two in I\/||ch|?an and Ohio. I\/||ch|(ian and Kentucky are
statel—Ee%uIa ed, while Ohio and 1ITnois are federally-
requlated.

Table 2.1

Traumatic Occupational Fatalities, 1980-85

Average Annual Number & Fatality Rate,
for Private Sector Workers

Average Annual Fatality Rate
State mber perlOX,OOO
|linois 309 JAl
INDIANA 160 8.2
Kentucky 160 14.0
Michigan 167 5.0
Ohio 200 5.2

Source: NIOSH



This means that three con-
struction workers in Indi-

ana are dying for every two
in Michigan and Ohio.

Construction

. The largest source ofjob-related deaths in the
U.S. Is the constryction industry. Only Kentucky has
ahigher construction death rate than Indiana ofthe five
states reviewed in this study. Once again, however,
Indiana's death rate |s_su_bstant|al_ly_h|%herthan thatin
Michigan, Ohio, or Illinois, In this instance, Indiana’s
fatality rate of 34.1 per 100,000 construction workers
Is much higher than the national average of 24.1.

Table 2.2

Traumatic Occupational Fatalities, 1980-85
in the Construction Industry

Average Fatalltg/
nnydl Rate Pér
State umber 100,

l1linois 42 26.0
INDIANA 20 A1
Kentucky 19 420
Michigan 20 205
Ohio 0 214

Sourc*: NIOSH

Aswe can see from Table 2.2, the construction
death rate in llinois, the next closest state is 24% lower
than the death rate in Indiana. The comparison iseven
more dramatic for Michigan and Ohio.

The construction death rate in Michigan is 40%
below Indiana’s and the death rate in Ohio is 37%below
Its neighbor, Indjana, Again, this means that three
constructionworkersin Indiana are dying for every two
in Michigan and Ohio.
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Manufacturing

. Indiana has a slightly better record in manufac-
turing than in construction. There are a number of
large, highlyLinionized auto manufacturlngi plants in
Indiana whicn tend to provide safer workplaces than
non-union manufacturing. Kentucky, consistent with
trends in other areas, has a_higher death rate than
Indiana. Indiana and lllinois Rave the same death
rates, but M_|ch|?an and Ohio, which are heavily union-
ized in relative-terms, have much lower death rates.

Table 2.3

Traumatic Occupational Fatalities, 1980*85
in Manufacturing

Average Fataljt
Annual R86e0%gr

State Number 100,

l1linois 39 34
INDIANA 21 34
Kentucky 13 51
Michigan 24 2.9
Ohio 34 29
Source: MOSH

The manu_facturingi death rate in Michigan is
I23d.5%belowlnd|ana, whilethat ofOhio is 14.8%below
ndiana.

Public Utilities

Inthe fourth categorywhich we examined, trans-
portation, communicafions, and public utilities, the
same paftern prevails—only Kentucky has a worse
death rate than Indiana. However, Indiana’s death rate
of 37.8 per 100,000 Indiana workers is much higher



Indiana workers are far
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than its midwest neighbors.

Table 2.4

Traumatic OccuPa_tionaI Fatalities, 1980-85
in Transportation, Communications,
and Public Utilities

Avera Fatalit

Ann gF Rate Pg [
State Number 100,000
[1linois 51 219
INDIANA 35 37.8
Kentucky K| 514
Michigan 28 208
Ohio 46 249

Source: NIOSH

. Therelative statistics from transportation, com-
munications, and public utilities are dramatic, An
Indianawarker employed in the area of public utilities
has a much higher chance ofbemﬁ_kllled than his or
her counterparts in Michigan, Ohio, or lllinois. A
worker in this category has a 42.1% less chance of
being killed in Hlinois, & 45% less chance in Michigan,
and a 34.2% less chance in Ohio.

Conclusion

. Aswe have seen, Indiana workers are far mo e
likely to die than their counterparts in neighboring
Mlchlgan, Ohio, and Illinois. Unfortunately, mine-
related fatalities tend to make it difficult to compare
Kentucky with Indiana.

_ Furthermore, it is likely that Indiana's state job
fatality statistics are inaccurate. Aforthcoming study
reveals that one-fifth of Indiana'sjob-related deaths do



not yield workers’ compensatign claims5 when death
tc_ert|f||cate data are matched with workers’ compensa-
jon claims.

This means that fatalities are either underre-
Ported ordonotinvolve workers’compensation claims.
n the case ofindividuals who do rot have dependents.
Indiana law limits workers’compensation to only bur-
lal expenses.

Finally, this review has not considered agricul-
tural fatality data. Purdue University has an outstand-
ing farm safety program which benefites thousands of
Indiana farmérs. Generally, agriculture is not regu-
|lated in the U.S., even though aé;rlculture may have a
higher death rate than mining.
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hapter Three
Au%urn, Indlana

A Tragedy Waiting to Happen

Auburn, Indiana has become Infamous over the
past five months and for some time to come It will be
remember as the town where "those workers died." On
June 28, 1988 traged¥ struck Bastian PIatm? Com-
pany. Itis a day that few in Auburn will ever forget.

|tis a shame anytime someone dies. But in this
case, that shame is magnified by the youth of the five
workers who died. Everything that they would have
produced or done in their lifetime is lost. It is also a
sha{nte)lbecause their deaths were needless and pre-
ventable.

. The Indiana Occupational Safety and. Health
Administration had warnln? signals regarding the
problems in Auburn several years before this™ five-
Eerson tragedy occurred. On’April 4, 198G, Darrell

land, a worker at the Aubum Foundry, was killed
while workmgi with, solvents. Bland’s death was the
fifth at that plant since 1974,

eThe first death occurred in October 1974 when
Leroy Funk, 30, was killed when a casting fell through
the roof striking him on the head.

*The second occured in April 1976, when John
Mann, 32, died after a grinding wheel exploded and
pieces struck him in the"abdomen.

The third occured in September 1978, when
g(t.]colg]eanst Takacks, 19, was killed 1n a conveyor belt

~oThe fourth occured in May 1979, when Willis
Chrisman, 46, was checking the electrical hook-up on
a furnace and he was electrocuted. Bland’s death was
the fifth in a never-ending litany of death in Aubum.
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A news release reported Bland's wife as saying,
‘What is goln% on where my hysband and five other
employees died in a 13-yearperiod?"7

. But apparently the warning signals were not
brightenough for IOSHAto see, as citations were issued
in Some of those instances but the unsafe situations
were allowed to remain.

On June 28, 1988, five workers at the Bastian
Foundry died. They were Jeff Link, 25, Barney Sweet,
21. Larfy 0. Hensinger, 29, BillM. Freeze, 19, and Craig
Fogle, 19. Link was cleaning sludge out ofa tank when
he"was overcome b}/_ hydrogen Cyanide. The other
workers died attempting to rescue Link or each other.
Bastéan had a history of problems which IOSHA ig-
nored.

The Bastian deaths were the topic of news stories
as authorities tried to get to the bottom of this tragedy.
Family members lashed out at the different parties who
they blamed for the accident, namely I0SHA and the
company, Bastian Plating.

. |0SHA issued Bastian Plating four knowing cita-

tions, two serious citations, and Six non-serious Cita-

Hontsh. The total proposed fine was $41,700 for the five
eaths.

For those who have had aworkBIace_acmdent or
for those who have had a family member die, there are
many different reactions. Often these victims either
wantto shut themselves away and forget. Others want
to prevent the same thing from happenmﬁ to someone
else. IOSHAhas used the former aPproac fortoo long.
They should begin to adopt the latter approach.

_ In most Instances, mistakes can be a positive
Influence if something is learned. But IOSHA appar-
ently did not leam from the first five deaths. One can
only hope that the same cannot be said about these
recent five deaths.
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Ch%s er Four
A Safety Agency In Disguise?

In Indiana, the Erimary agency which has the
task of protecting Worsplace safety and health is toe
Indiana Occui)atlonal afety and Health Administra-
tion (IOSHA?. OSHA combiried with toe Indiana Occu-
Patlonal Sa e%Standards Commission (OSSC?, should
orm an effective partnership which would lead to a
reduction inJob injuries and diseases.

. Unfortunately, it does not work that way in
Indiana. I0SHA is understaffed and lacks toe political
and legal clout that is essential for a meaningful
Rrogram. As we saw in ChaPterTwo. Indiana_clearly

as a poor safety and health record, especially in
comparison with comparable Midwest states.

. Aswe saw in Chapter Three, toe recent tragedy
in Aubum is an example ofwhat can hapP_en If safety
and health conditions are neglected over time.

In this chapter, we focus on evaluating toe
performance of IOSHA and its sister standards-setting
a?ency, the OSSC. Despite toe dedication of its em-
ployeés, IOSHA has failed to live-up to its commitment
In promoting safer and healthier workplaces for Hoo-
Siers.

AlJob safety and health agency, whether at the
federal or state "level, maintains dnd increases, its
effectiveness and credibility depending upon its ability

to:

1) enforce the safety and. hea|th standardﬁ
thoui;th the use of Iinspections and civil and crimina
penatties;

2) commit adequate resources to the task; and

3) set standards which protect the safety and
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health of workers under itsjurisdiction

With regards to each ofthe aforementioned three
measures_upon which effectiveness and credibilit
rests, Indiana’s Occupational Safety and Health Ad-
ministration (IOSHA) falls short.

Inspections: A Cover-up?

At first glance, statistics appear to show that
IOSHA is performing its inspection function at a level
which exceeds fedéral OSHA and which compares
favorably to other state administered job safety pro-
grams.

~In 1986, for example, Indiana conducted 96
inspections per IOSHA inspector and inspected a total
0f 4% ofthe state’s workplaces. By comparison, federal
OSHA's record for that year, was 62.5 Inspections peir
federal. OSHA inspector. Only 2.8% of the workplaces
under its jurisdiction were inspected.8

However, on closer examination, the Indiana
record is shown to be less than what meets the eye-
much less. As Table 4 shows, Indiana has shifted its
inspection resources from anate sector companies,
which emploY 86.8% ofthe state sworkers and account,
for 92.3% of the occupational injuries and ilinesses, to
the public sector.

From_1982 to 1986, public sector inspections

rew by 745% while private sector inspections fell b){

1.6%. Workers employed by the state and locd

governments are now nearly 4.5times more likely to see
an 10SHA inspector than dre workers on construction
sites, in factories, or in private offices, The private
sectoremploys more than 80%ofthe Indiana's citizens.

In addition, Indiana seriously lags behind other



Table 4.1 _
IOSHA Inspection Totals

1982 & 1986
1982
M)e of
rkplace Number — %ofTotal
Industrial 1,957 44.6
Construction 1,898 432
Health 765 38
Totals
Private Sector 4.620 916
Public Sector 369 84
1986
]
rkplace Number — %of Total
Industrial 651 95
Construction 3,080 451
Health 34 52
Totals
Private Sector 4,085 508
Public Sector 2,744 40.2

Source; LegirI»tive Service* Agency, p. 22

state OSHA pro?rams and federal OSHA in addressing
the problems of occupational health inspections, If
1980, IOSHA conducted 354 health inspections. This
number represented only 5.2% ofthe total inspections
done by IOSHA in 1986.

Other state-plan states generally devote 10% or
more of their Inspection resotrces to health ingpec-
tions and federal OSHA comP_Ieted nearly three times
the number of health inspection as Indiana. Federal
OSHA devoted 15.3% of its total inspections to health
Inspections.9
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Civil Penalties

To make employers comply with health and
safety standards and to deter violations, job safety
programs assess civil penalties a?amst violators. AS
with safety and health standards, Indiana has followed
the, federal standard by adopting meager penalties
which, at best, represent a slap on the wrist.

. Penalties range from $1,000 for non-serious,
serious, and failures to abate safety problems to
10d008 for employers who knowingly violate stan-
aras.

. The penalties forworkplace safetyviolations have
remained unaltered since 1971 when workplace safety
was first requlated. Ifpenalties had been adjusted for
Inflation, a°$10,000 knowing citation would; in 1988,
cost employers $29,700. Aserious citation would caer
a fine 07$2.970. Inflation has eroded the value of IOSH
fines by 68%, as shown in Table 4.2

OSHA Civil Fines
Current < CIIU.ArViL'ited.Ein."i.

| $10000 BBBBMBMBB
: Depreciated Fine Value- $3400
X
0

f COLI Adjusted Fine- $4)70
\U: s 1,000

Depreciated Fine Value- $340

510,000 20000 sovs
Dollars
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.. Beyond faIIing\to keep civil penalties at a pace
with inflation, IOSHA has been reluctant to impose civil
penalties. From 1984 to 1986, IOSHA Inspectors
Issued an average of $5.197 in total penalties per year.
When divided by'the 96 average mspechonsger In$pec-
tor |rt1_ 1986, the'average fine dmounts to $54.14 per in-
spection.

The 10SHA record, as shown in table 7, falls
34.3% helow that of federal OSHA inspectors who
averaged $7,910 in fines per year during the same
period. An federal OSH _msgector completes an
average of 62.5 inspections in 1986. The average fine
per inspection by federal OSHA was $126.56.

Table 4.3

Penalties per Inspector
Federal OSHA v. Indiana OSHA

1984 1985 198 1983-86

Federal OSHA 54 $7142  $11044 $7.910
Indiana OSHA 229 $5028  $6,334 $5,197

Source: LSA and U.S. Department of Labor Report to President for 1986

Criminal Penalties

In addition to civil penalties, federal occupa-
tional safety and health law permits the criminal prose-
cution of employers who commit a willful violation of
safeéy and/or health standards which contributes to
the death ofan employee.

Indiana’s state OSHA law is silent on criminal
Prosecutlons. Infact, IOSHA has never referred a case
0 prosecutors forthe consideration ofajob safety and /
or health prosecution. State officials have indicated
that they believe that IOSHA had no authonty to do so.

. By ahdicating the state’ role in Pro_secuting
violations ofworkplace safety and health, Indiana has
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slammed the_door onjustice for workplace safety vic-
tims and their family members.

Moreover, it is possible that this gap In enforce-
ment powers may constitute a failure Dy the state to
maintain a safety' program which is at ledst as effective
as the federal government’s OSHA program.

Since 1980, Californiahas prosecuted 292 cases
and secured 112 convictions forworkplace safety viola-
tions. 2L The result has been a construction death rate
which is almost 3 times lower than other s_tate—PIan
states and almost 4times lower than the fatality rate in
federal OSHA states. See table 4.4.

Table 44
Workplace Safety Fatality Rates

in Major Cities
Deaths Per Billion Construction $

Federal OSHA States 4.22
State-Plan States 325
California 1.14

Compiled by NSWI from The New York Tunee, September 21,1987

|OSHA Resources

. Funding constraints on IOSHAplay an important
role in limiting its effectiveness. In 1986, Indiana spent
37.5% less per worker than other state OSHA program
and 46.3% less than federal OSHA.

The federal government is partly responsible for
the underfunding”of IOSHA. However, Indiana also
shares the blame. The problem is two-fold:

. federal OSHA grants tolndilana are dispropor-
glrc])gate smaller than grants to'other state-plan states;



Indiana appropriates proportionately less to its
OSHA;?rogramtln 8 ﬁer%aespp d

Table 4.5

Comparison of OSHA Funding
Fiscal Year 1986

Total $  Federal  State
Per Worker ~ Share  Share

Indiana 1.73 830 200
State-Plan States 17 $166 $LU1
Federal OSHA 2 $3.22 _

The pattern afynderfunding by federal OSHA is
long standing. In FY 1981, Indiana recejved 65* Rer
worker in federal OSHA funding. . Funding for other
states ranged from.67 #eer worker in North Carolina to
$2.21 per'worker in Washington.. While the gap has
narrowed in recent years, it remains excessive.

Despite its difficulties in obtaining federal fund-
gI Indiana cannot escape scrutiny. The state has
pepdortto fill the gap created by insufficient federal

su

The Legislative Service Administration reported
that low-salary levels have contributed to a high turn-
over rate among IOSHA mspectors Entry level safety
Inspectors have a base 5 f $15,132 tompared t0
$16,619 in Ohio and $2 195|n Michigan. ]2

0SSC

The Occupational Safety Standards Commission
(O3SC) In Indidna Is charged with setting standards
which'will protect the state’s workers from safetY
health violations. Like the 19 other state-plan states,
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Indiana Is obligated, as a minimum level of enforce-
ment, to enforce federal standards.

Only once. In 1983, has the OSSC adopted a
standard which was not previously mandated by the
federal government.

Clearly, the OSSC is seriously understaffed and
. underfunded. Ifstate leaders do notwant the OSSC to
8@' Qnee, in (}983’tha3 thg fulfill a needed mission, then the commission should be
which Nax not previously terminated. Otherwise, the OSSC should be properly
mandated by the federal funded and mandated to address critical regulator
government. ppﬁ)otgtumnes designed to promotejob safety and healt
In Indiana.

Conclusion

ol The problems experienced by IOSHA are three-
old.

1) Both civil and criminal penalties againstJob
fafet gn(? %eafth violators are Ii?t?e or unc?gr usedf n
ndiana. The penalties have never been altered to reflect
the changlnq economy or to impose the severity needed

to keep employers in’line.

.2, Both thefegeral H(iver ment an? the state of
Indiand have devoted too Irttle oftheir total resources to
IOSHA.  Without funding, the agency can hardly be
expected to draw top-nofch, experienced inspectors or
administrators, And, iIf IOSHA receives neither federal
nor state bac_km_g, then the agency can hardly be ex-
pected to fulfill its mission.

3% _The standard-setting commission has basic
flaws 1N its.organization, fundmg, and mission ‘which
have led to its present day inert form of only approving
what the federal government passes down the pipeline.
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Chapter Five
Indiana Workers’ Compensation
A Benefit Program or A Shield
to Justice?

If a worker is hurt or injured, they must rely on
workers’ compensation insurance for income protec-
tion during the period during which they are out of
work. \Workers’ compensation programs, which date
back to the early 1900, are designéd to provide work-
ers with modestincome protection in the_case of injury
or illness, while at the same time, protecting employers
against liability litigation.

In many respects, the trade-off _ImP|ICIt Inwork-
ers' compensation Is a Devil’s bargain for workers—
modest income protection in exchange for the right to
recover the true costs.

Workers’ compensation is more than an_insur-
ance and benefit pro?_ram. Workers’compensation can
actually reduce pubTic expenditures by _servm? as an
Incentive for employers to reduce injuries, fafalities,
and (ljlsease. The way that the program should work is
simple.

First, the benefits must meaningfully compen-
sate for the cost ofajob injury. Since employers must
pay the cost, higher Costs provide greater incéntives for
emiployers to reduce claims (injuries).

Second, sensible programs must be as “experi-
enced” based as possible.” If a state requlates the
insurance industry in such a Wa)( 50 the premiums
(costofinsurance) do not reflect actual losses ébeneflts
Pa|d), then employers in that state have limited reason
0 reduce injuries.

. The workers’ compensation system in Indiana
Provldes firms with little reason to"reduce injuries.
ndiana has the lowest workers' compensation costs.
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based on average annual benefit costs per employee, in
the entire U.S., as shown in Table 5.1.

Table 5.1

1985 Benefit Cost Per Covered Employee

Benefit Cost
State Per Employee
Alahama $193.00
California $314.00
Florida $233.00
lllinois $231.00
INDIANA $90.00
Kentucky $276.00
Michigan . $255.00
MissISSIppl $157.00
New Mexico $318.00
Ohio $365.00
West Virginia $558.00

Source: National Foundation for Unemployment Compensation
and Workers' Compensation

.. Indiana is the only state where costs are double
digit. Since the cost of workers' compensation is such
a Small part of the cost of doing business in Indiana,
incentives to prevent injuries are correspondingly low.

Indeed, state officials yse thisargumentas an.in-
ducement to attract new business.™ State officials
should think through the implications of the message
they are sending.

Indeed, that message, to the extent it persuages
employers concerned about workers’ compensation
costs, “really involves the importation of death and
|nJurY from other states. If anything, state officials
should impose high licen >ing fees on” employers with
high Experience Modification'Ratings (EMRs, the rela-



Indiana has outrageously
low benefits as compared
with nmghbo_rmg states.
[llinois, the highest of the
states, has an average bene-
fit per claim which is 5.3
times  higher  than
Indianas,
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tive rati_nﬁ ofthat firm versus other firms in the indus-
try) which wish to relocate to Indiana.

Another example_ of the parsimonious cost of
workers compensation in Indiana can he seen in_an
analysis ofhase rates in the construction industry. The
base, per $100 payroll, for those involved in electrical
wiring.in Indiana is only $1.78. Indiana‘shorder states
are Michigan ($5,75), ‘Kentucky $$3.54), and |llinois
(£$7t.38).BOnce again. [ndiana is at the bottom ofthe 50
States:

An analysis of average workers' compensation
benefit* (see Table 5.2) shows that Indiana has outra-
geously low benefits as compared with neighboring
States,  Illinois, the highest ofthe states, has.an average
benefit per claim which is 5.3 times higher than
Indiana’s. Meager compensation results in lessened
hn_centlve on the part ofemployers to reduce injury and

isease.

Table 5-2

Average Workers’Compensation Payout Levels
1984

Total Compen- Average
State Caseload sa%onPaﬁ)g Per&gse

l1linois M, 123 24 872 000 15,079.93
INDIANA 47031  $133.984,000 2850.72
Kentucky 37,145 $193854.000 5,239.30
Michigan 75045  $629,560,000 8.394.13
Ohio 111,772 $1,121,001,000 10,029.35

Compiled from Accident Facta, 1987, Pag* 34,
National Safety Council, Chicago, Qlinoia

Indiana’s workers’ compensation program s
stacked in favor of employers and against workers in
every important respect,  Indeed, the Japanese
Exteérnal Trade Organization (JETRO), which advises
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JaPanese firms on industrial location decisions, coun-
sels Japanese firms against locating plants in [ndiana
because of its poor workers' compensation levels.*
JETRO officials point out in interviews that Japanesg
managers feel a high deqree of responsibility for their
workers. Partly as aresult ofthis concern, many major
Japanese plants have been built in Michigan and
Ilinois, states which have far more generous injury
compensation programs.

_ Recently, the Indiana Legislature made modest
ImprovementS in workers' compensation _benefits.
More importantly, Indiana has scheduled. significant
Increases in total disability payments, which will rise
from $190 a week to $294 a week in 1990. Also, the
duration of benefits |s_|mg_ort_ant, articularly to those
who have permanent disabilities. Table 5.3 shows how
Indiana compares with neighboring states.

Table 5.3

Maximum Total Disability Benefit Levels
Under Workers’ Compensation

Maximum Benefit Benefit
State Per Week Limitations
lIlinois 54.00 Life
INDIANA 294.00 500 Weeks
Kentucky 1.00 Duration
Michigan 97.00 Duration
Ohio 00 life

What happens to Indiana workers who are per-
manently disabled after their benefits are exhausted?
Thatis acritical question, Unfortunately, there are no
surveyswhich provide definitive information. However,
it s likely that many of these individuals end-up on
public welfare. Indged, as case payments can help
generate overwhelming financial problems which may
In turn lead to family and/or societal problems.



Indiana workers' compen-
sation laws allow employers
Or insurance companies the
right to terminate benefits
without a hearing.

Indiana's permanent par-
tial disability 1s257% below
the national average.
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Termination Hearings

Indiana workers’ compensation laws allow em-
Bloyers or insurance companies the right to terminate
enefitswithout a hearing, While comprehensive data
are notavailable, Indiang is alone among its neighbors
in adopting such an arbitrary and capricious policy.

Since insurance is both mandated and requlated
by the state, the state condones such use ofpower. The
unilateral termination of benefits by the state of Indi-
ana Iscurrently being challenged in U.S. District Court
as a violation of dueprocess.’b

Moreover, Indiana procedures allow the em-
6\I/oyer_ the right to select an injured, worker's doctor.
hileitis impossible to determine, itis only logical that
some doctors may tilt their medical judgément in an
employer’s favor.

~The doctor's inducement for such decisions is
simplyfuture business. ltis only logical that employers
retain”doctors who provide them with favorable serv-
ices, Inthis context, Itis Imi)ortant to emphasize that
Indiana’s compensation levels are hardly high enou%l(h
to induce individuals to deliberately stay out of work.

Other Benefit Issues

Indiana is consistently cheap in virtually every
cate?_or —in the amount of compensation paid for a
lost Timb or in the duration of benefits for partial dis-
abilities, for example. Indeed, the Legislative Services
Agenc?/_ has reported that Indiana's pérmanent partial
disability is 257% below the national average.

_Nor does Indjana law require that benefits be
paid in a timely fashion, allowing emRoners and insur-
ance companies an opportunity to hold onto capital,
earning interest at the expense ofthe injured. Inevery
conceivahle respect, the Indiana workers’ compensa-
tion system Is stacked in favor of the employers at the
expense of those injured or ill.
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_ Furthermore, the State of Indiana does not re-
quire employers to pay for the cost of vocational reha-
bilitation. [ndianais one of onIY seven states whose
workers' compensation laws contain no vocational re-
habilitation component. The result, aswewill see in the
]rgex_tl_chapter, IS a tragic saga for workers and their
amilies.
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Chapter_Six :
The Human Dimension

, Indi Il of Job-
relatedE %%gtiq%]lunrglfagﬁdsg{g%segshu%aennhomb%rjs?bﬁ

they could be accurately calculated, would be numbing.
As Citizens, we have grown numb to the steady drum-
beat of death, |njur%/ disease, and disfigurement. We.
as a society, accep Job Injury and disease as a neces-
sary ifunwanted part of industrial life.

. Ifsociety is numb to Job injury, individual fami-
lies are not. Real men and women-are really injured.
Their story tells ofthe human dimension ofthé pain and
suffering “and the costs, economic and social, that
f%mllles and society bears. We will let them tell their
story.

Elizabeth Groves. Hagerstown

“I keep pretending he is still coming." said Eliza-
beth Grovers. "Each Sunday, we used to go outand see
our friends and family. Now, when Sundays come. |
don't put on my clothes."

. Mrs. Groves, 59years old, was happily married to
Richard Groves, a lineman for Henderson Electric of
Louisville. Kentucky. OnJune 16, 1987, Mrs. Groves
gotsome terrible r*ws. Richard had been electrocuted.

The tragic news ofRichard’s death foreshadowed
worse events'to come. ‘1 have never received the full
story ofwhathappened. Indiana OSHAnever called me,
Ineverdid hearawordfrom Henderson Electric. Iheard
that Henderson Electric received a fine of $1,700."

For Mrs. Groves, life had suddenly taken a turn
for the worse.

‘9 went five months without a check," Mrs.
Groves remarked. "The hospital where Richard died
and the lab both threatened to sue. 1 hbegged Hender-
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son Electric and the insurance people to straighten out
the situation. Things changed only when Congress-
man (Phillip) Sharp ntervened on my behalf."

"My husband was a lineman for 35 years."
continued Mrs. Groves. “ now have to live on for a
month what | used to budgetfor aweek. |get$720a
month.  Of that, | spend $200 right-away for my
medical (insurance)."

"l dont know what | will do when my benefits
run-out at the end ofthe 500 weeks, The thought ofit
scares me. 1Just don't know what. I will do."

Pessv Hoffelder, Auburn

On December 16, 1986, _Pegg% Hoffelder’s hand
was crushed when the machine She was operating
malfunctioned.

Ms. Hoffelder worked making small rubber parts
for automobiles. The machine she operated had been
designed so that she had to reach into the machine
during the machine’s cycle to remove each part.

. Although Ms. Hoffelder had had the machine
previously checked-out, it malfunctioned on that day
and came down upon her hand while she was reaching
Into the machine to remove a part.

Looking hack, PeggY Hoffelder says the com }%any
where she worked was notunlike a foreign land. “They
can doanything tothose peoplein there (theirworkers),
and there is nathing anyone can do about it.

. “Ineverknewanythingabout (workers’)compen-
sation laws before, Unfortunately, I'have become very
well acquainted with them during the past few years.”
After the accident, Ms. Hoffelder was simultaneously
undergoing medical treatments and trylngz_to_ receive
retribution’. She learnedthatshewas, and stillis, atthe
mercy of her former employers.



If she wanted her medical
treatments to bepaid for, she
had no voice in choosing the

doctors she saw or the treat-

ments she received.
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., First, ifshe wanted her medical treatments to be
paid for, s%e hac? N VOICe In éﬂoosmg tﬁe octors sﬁe

saw or the treatments she received. The company
doctor met her at the hospital over an hour after the
accident and he decided which surgeon would recon-
struct her hand.

After six months, she still could not return to
work, so she was sent to two other specialists for two
more operations.

Last November, the doctors decided that no more
could be done for Ms. Hoffelder. “1 have just recently
gotten so | can use my hand." With a lot of aspirin and
asplint, Ms, Hoffelder says she can do some things with
her hand. “1think it is as good as it is going to get."

. Second, the company she worked for is self-
insured and the doctors who treated her were hired by
the company. Ms. Hoffelder’s compensation payments
continue to be based upon the evaluation® of her
condition by those doctors. While working, Ms. Hof-
felder made about $400 a week, Now she receives $190
a week in workers' compensation.

At one point, from November 1987 to May 1988,
her payments stopped, ‘At the time, ['was under the
Impression that they did not have to pay me anything."
Egre?)yr]te checks began again withoutany prompting on

Ms. Hoffelder’s doctors said that there isno more
that can be done for her. She fully expects compensa-
tion payments toend atany moment. “1guess IwillJust
worry about that tomorrow," said Ms. Hoffelder, who
feels’that she had no choice but to quit her Job after
being told that she could not continue with the same
typeofwork. She is still not working.

“Ithink companies need to be held accountable,
not taxpayers.”

Third, under the workers’compensation system
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employees are not able to sue. their_emploklers. One
option’ left open to individuals is a third party lawsuit.

. Ms. Hoffelder investigated the possibility of a
third-party lawsuit againstthe manufacturer of the
machine which malfunctioned and crushed her hand.
She was told by a lawyer that it was impossible as the
comﬁ_any she worked for had designed and made the
machiné she used and she could not sue heremployer.

“Nobody should be able to get by with what that
company is getting by with," said” Ms.”Hoffelder.

Eric Fople. Auburn

“lwill never forget the look on Jeremy’s face when
he came to get me."

Thatwas a fewshortmonths ago. Eric Fogle,just
21-years old, was working as a cookat a Hardées Res-
taurant in Aubum. Hlsxoungerbrother,_Jerem , had
come to qet Eric when their brother. Craig, had been
injured at the Bastian Plating plant in Aubum.

“We went down to the hospital to be with Craig.
He was {ust 19-years old. Hewas too young to die. But
he clioc ors told Us he would not make it. “Ihad hope,

{
but I knew that Craig would die."

. Two days later, life was over for Craig. “1 was
hoping for a miracle. We didn? get it.

“Craig had worked at Bastian for about a year.
Hewentthere after working for Aubum Foundry where
hestlellr(tje%vyorkjustaftergraduatlngfromhlghschool,"
recalled Eric.

‘Qraig was scared to work at Bastian. He came
home with bums and rashes.

“Life is touqh In Aubum. We have too many
people hurtand killed. We need to stop this. We need
good safety programs. We need to protect our people.”
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Craig Fogle died Inavaliantyettragic effort trying
to rescue fellowworkers. A total of five men suffered a
common demise at Basitan Plating. The people of
Aubum- theirfamily and friends—will not forget them.

Rod Warren. Hobart

_ Rod Warren_can remember the accidentjust like
itwas yesterday. The bridge which he was working on
simply collapséd. The question in Rod's mind was not
avoiding injury, but how to escape alive.

_ Mr, Warren awoke in a Gary hospital after the
bridge collapse. Hewas alive, bu_thewasonl¥beg|nn|ng
to discover the hell of a job injury. As a 29-year ol
carpenter, he thought his life was In front of him. After
the collapse and the loss of his right leg, his cracked
Belwc bone and other serious injuries séemed meager

y comparison.

The bridge collapse happened at midday on
Thursday. His employer, Superior Construction, “paid
him for Thursday and Friday. Then Superior term-
g?ftf?gulrt]iless pay. ‘That was only the beginning of his

‘My family received $140 per week the first year,
then $75a week the second year. Without my parents
the carpenters’ union, and ‘social security, we would
have been in absolute poverty.

. “Social security was critical, especially for a
family with children. "However, it took u$s a year to get
the $960 a month we received. But with fiouse pay-
ments, we needed it to survive.

“9dont know what so many people do," said Mr.
Warren. “Iborrowed $10,000 from my parents during
%he flrstr)slqgr. We needed it because 1couldnt work for
WO years.

~ Mr.Warren has a poor impression of IOSHA His
feeling about the Indiana’s workers’ compensation



The workers' compensation
szstem...seems only to
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system are worse. “have very little respect for IOSHA.

ey seem almost like a bad joke to me. When they do
come around, they seldom get tough. When they get
tough, they back-offand reduce their fines.

“The workers' compensation system is worse. It
Is a disgrace. It seems only to shield employers and
leave workers in poverty.

Mr. Warren's accident took place over six years

ago. “Itis a day Iwill never forget

Sheila Grider. Indianapolis

Sheila hates paying Indiana taxes.

. This Is because these taxes support a system
which failed to protect her husband and'which did not
adequatel(}/ support her and her child who was bom
after his death.

. Herhusband, Charlie, was excited to begin train-
ing as a lineman for the Indiana Power and Light
company in the summer of 1986. Mrs. Grider had
concerns about the safety of this newjob.

“He told me that as long as he was careful that
everything would be okay." But the one thing neither
ofthem counted on, according to Mrs. Grider, was that
someone else would not be careful.

.On a windy January 6, 1987, at the age of 23,
Charlie Griderwas electrocuted and died. On that day,
Mr. Grider was installing some new equipment on"a
pole as two supervisors watched him from below.

Mrs. Grider, who obtained a copy ofthe Indiana
OSHA file, said that it states that the two supervisors
knew of the danger yet they left him on the pole angd
gave him nowarning about an unblanketed wire which
was behind him.



Page 31

~The wire blew into by hushand's back, he never
saw it coming," said Mrs. Grider.

The company was cited for having Mr. Grider
work outside of his job description, for undersuper-
vision, and for leaving that wire unblanketed. The fine
was $1,000. Mrs. Grider expressed deep disappoint-
ment in Indiana OSHA. it seems that they should be
on sites like this before (an accident), instead of after."

. Atthe time, Mrs. Grider was expectmg. Jessica,
their first child. Ifollowmﬁ; the accident, Mrs. Grider re-
ceived $2,000 from her Aushand’s union and $2,000
from the company to cover funeral expenses. “It was
helpful, but not ade(iuate._..l remember sitting there,
abtg)qt to deliver and thinking this is it. This IS all we
0et”

.. Arepresentative from the company came and
visited Mrs. Griderto giveher the $2,000and to offerher
ajob atthe company.”Mrs. Grider said that for her own
sanity she could not work for her hushand's company.
“Ywould have been Charlie Grider's widow.

When she requested that the compang pick up
health insurance forJessica until the age of 18 orlether
buy it at the rate paid b% her husband, they refused.
MrS. Grider remembers them saying that by |V|n? her
the money and offering her aJob'they had flfilled their

legal and'moral obligations to her.

At present, she recieves about $760 a month in
workers' compensation and $500 a month in social
security disability benefits_attributed to Jessica. "If
they are not going to raise it (the compensation level),
then they should open up the right to sue."

. Mrs. Grider has gone back to work. ‘I couldnt
live on social security and workers’ comp."

With the death of her hushand nearly two years
pastand her daughter oneyear old, Mrs. Grider consid-
ers herselfa survivor and not a victim. She still owns
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the housewhich she and herhusband bought together,
but this Is due to her efforts and not as a result ofhelp
from the Indiana workers’ compensation system.

She is still bitter about the way the system did
not protect Jessica's father and then left the two, of
thter_% rt]_oldlng the bag with no recourse to receive
retribution.

“tisjust not fair. My child deserves the life she
could have'had..notJust gétting hy."

Quentin Erwin. Muncie

OnOctober 20, 1986, Quentin Erwin's livelihood
took a severe turn for the worse.

On that day, Mr. Erwin was unilaterally termi-
nated from receiving Indiana workers’ compensation
benefits,.Mr. Erwin; however, was not notified of the
termination until November 4.

‘1 was onl receivin%_ $96 a week." Mr. Erwin
recalled. . “‘Mywife, at that time, and | had to move in
with my in-ldws to make things work.

. “The cut-off left ever%/one confused. My doctor
said that | should not qo ack to my original job at
Procare.. He did say thatTcould work at ajob which did
notrequire lifting. Yethe would notrelease me fromdis-

ability.

The situation was a true Catch-22. Mr. Erwin
was disabled, yethe wasnt. He could notgoback to his
original job. "Although he could work somewhere else.
No“one would employ Mr. Erwin until he was released
from his doctor’ care.

_"The circumstances left my life in a horrible
situation, M¥ In-laws couldn't dnderstand it," Mr.
Erwin said. “Tultimately got divorced."



Mr. Erwin was injured when his shoulder was
severely dislocated when he was manhandled by a
patient’at Procare, a Muncie-hased firm which treats
emotionally disturbed Batlents. Mr. Erwin, who is 5
foot 4-inchies tall, was beaten on several occasions by
much larger patients.

Tothis day, Mr, Erwin remains outraged that his
workers’ compensation payments were ‘terminated
without a hear_lnft;_. He has filed suit in U.S. District
Court to constitutionally test Indiana’ procedures for
such terminations. Mr. Erwin cannot recover funds
underhis suit, huta favorable ruling would preventthe
state from treating others in a similar manner.

~ “Yintend to win the suit," said Mr. Erwin. “Iwill

f|fght ltwill all that [have. Itis outrageous that the state
of Indiana treats peoPIe in such a manner. What the
state did to me nearly ruined my life. The situation
should not happen to"someone else.
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Chapter 7 .
How Many More Must Die?
Conclusions & Recommendations

. The State of Indiana must no longer condone
legalized workplace homicide. Indianahasnot enforced
itsjoh safety laws and ithas pushed those mllured orthe
family menibers of those who have been killed on-the-
Job into poverty.

Aswe saw earlier in this report, Indiana workers
are dying in much largernumbers than their neighbors
in Michigan. Ohio, orlllinois. Other data presented in
this report show that Indiana is especially parsimoni-
ous in the way it handles workers' compensation. The
combination “of lax enforcement and low workers
compensation has produced a deadly result—business
environments which produce excessive death and in-
jury. This is the only possible explanation for the large
differences between’Indiana and neighboring states in
selected Job fatality rates.

Hoosiers have heard from industry and political
leaders that lowworkers' compensation costs help lure
jobs to Indiana. _Indeed, any firm which buys this
arqgument is precisely the type of firm that [ndiana
should not want. Such_ firms simply externalize the
costs ofjop-injury to the injured, theirfamilies, and the

ublic welfare system. Ina‘reportwhich will be released

ctober 30, 1988, the Nationa] Safe Workplace Insti-
tute on shows that the costs ofjob injuries, in terms of
Increased welfare benefits by the federal ?overnment to
be $9 billion ayear. 1®Those costs should be absorbed
by the business environments which create the prob-
léms in the first place, not by the already hard-pressed
taxpayers.

The gap between benefits and costs is outra-
?eou_s. The maximum_benefits paid for an Indiana
atality are less than $100,000. What is the cost?
According to the National Safety Council, an industr
group, the cost of aJob related fatality is $460,000.
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The difference between the benefits paid bgyworker_s’
compensation and the actual cost of $360,000 is
1fglbsorbed by families, private charity, and public wel-
are.

How Many More Deaths?

_Indiana has experienced a much higher death
rate in construction than neighboring Mlch|_?an and
Ohio. According to the National Safety Council, about
one-third ofjob-related deaths occur in construction.B
The National Institute of Occupational Safety and
Health reports that Indiana had at least 133job related
fatalities In 1984, Bwhich translates into 44 construc-
tion deaths. Table 7.1 demonstrates how many deaths
would have occured ifIndiana had fatality rates similar
to Michigan or Ohio.

Table 7.1

Relative Death Rates

Indiana Alone, Assuming Michigan and Ohio Rates
Construction Industry

Fatality Rate ~ Numberof  Fatality
State per 100,000  Fatalities Gap

Indiana Al 4 —
Michigan 205 26 18
Ohio 214 28 16

~ Aswe can see from Table 7.1, Indianawould save
18livesayearifthe state operatedé)_ro ramswhich had
the sameeffect as Michigan, or 16 ifthe state had the
same pro%rams as 0ho.  Indiana's_economy would
have saved $8.3 million ifit had expeiienced the same
rate as Ohio-using $460,000as the cost ofajob related
death. _Theseesnmatesobvmuslydon_o_tbrm Into con-
sideration the social costs of fatalities, Moreover,
injuries occur almost in relation to fatalities. Hence,
the total bill for Indiana could be a staggering, in the
hundreds of millions of dollars each year.
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Conclusions & Recommendations

Soon, the people of Indjana will have a new Gov-
ernor.  That Governor should immediately establish
worker safety and health protection as a high priority in
this administration,

Itis time that meaningful protection be offered to
the working men and women of Indiana ortime thatjob
safety and health Jurisdiction be retuned to the federal
government.

The new Governorshould_aPpomta‘Hoosero_b
Safety and Health Gubernatorial Task Force." This
efforf should .be comprised of labor and industry
members, victims, and others who clearly have a stake
In workBIace safety and health issues. This Task Force
should be required to report to the Governor within 90
days specif mg both adminjstrative and legislative re-
forms which should be made early next year.

This Task Force needs to consider reforms in
Workprlace safety and health and in workers* compensa-
tion. The Task Force should conducthearings, to maxi-
mize public input.

The goal which should drive the Task Force is the
need for Indiana to have a system which prevents
injuries rather than tolerates injuries.

.. The remainder of this chapter will focus on
minimum goals for reforming IOSHA and the workers’
compensation system in Indiana.

Enforcement,/Regulation

|OSHAbadly needs to be reformed. 10SHAreeds
competent Personnel and the resources to compensate
it personnel. Perhaps as importantly, I0SHA enforce-
ment officers need a mandate.

They need to know that they will have support
from the Nighest offices of the state to conduct their
responsibilities.
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.. |OSHA clearly needs to shift Its enforcement
activities from the public sector to the private sector.
|OSHA should_deveIQP a special targefing system to
dentify those firms with high rates ofinjury and death.

Injury prevention strateqles typically involve the
potential of substantial penalties.” IOSHA must be
ready to impose such penalties in order for Indiana
businesses to fully understand that the state will
enforce the law.

Clearly, IOSHA has not been fairly treated by the
federal government in the bud?et process for State
grants. "The federal government has consistently re-
qhuest_ed hlgfher approlorlatlons for federal programs
than it has Tor state-plan grants.

Finally, the OSSC must have the resources and
the autharify to establish the safety and_health stan-
dards which"are critical to protecting Indiana workers.
The OSSC should notrely on ihe federal government to
promulgate effective standards.

Workers’ Compensation

_The Indiana workers’ compensation system, in
spite of recent modification, is a disgrace. Minimum
reforms should include:

t ermin%%ert;]e right to a hearing prior to having benefits

othe Sets 8%‘%9%' i eé‘PJétPs%'%é%“&%?c%?g”;ﬁa&%?
entucky, and | |n0|s§; an

demord el Toe s aanstemployerswhofave

. As we discussed in this report, there is no
evidence to support the claim that firms move to
Indiana because ofthe low-cost ofworkers’compensa-
tion insurance. Indeed, ifitistrue that firms that move
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to Indiana because oflower insurance costs, then these
firms would_be precisely the firms which Indiana does
not want. They would be all too WI||In? to have the
workers and taxpayers share the costs of mismanage-
ment and recklessness.

The people of Indiana should be proud of their
state. However, thatPnde should not extend to the way
state government enforces Job safety and health laws.
Nor should that pride extend to Indiana's poverty-level
workers' compensation programs.

. The people of Indiana should demand that their
jovemment operate programs which prevent injury
and which Justly compensates people when injury
occurs, With madest steps, Hoosiers will no longer be
expendable people, but people with a future free from
excessive death and injury.
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Footnotes

1. See Legislative Services Agency, Sunset Review Report, Execu-
tive Summary, Page 2.

2. See report of the National Academy of Sciences. Panel on
Occupational Safety and Health Statistics, October 1987.

3. "National Traumatic Occupational Fatalities.” 1980-1985,
National Institute of Occupational Safety and Health. June 1988.

4. Death certificate data are more reliable for traumatic injuries
than for occupationally-related diseases. Death certificate data
provide a minimum count since under-reporting is highly likely.
5. See Anthony Suruda, M.D., M.P.H., "Counting Recognized
Occupational Deaths in the United States." Journal of Occupa-
tional Medicine, Vol. 30. No. 11. November 1988.

6. See Accident Facts. National Safety Council, p. 34.

7. See news release ofthe International Molders Union, September
22. 1987.

8. Department of Labor, OSHA Annual Report. 1986.
9. Ibid.

10. See Occupational Safety and Health Act (Public Law 91-596),
Section 17.

11.  "Ending Legalized Workplace Homicide", National Safe
Workplace Institute, July 15, 1988, p. 6.

12. Legislative Services Agency. Sunset Review Report, p. 21.
13. Engineering News Record. September 15. 1988, pages 58-59.

14. Conversation with officials of the Japanese External Trade
Organization, Chicago, during October 1988.

15. Case Involves Quentin Erwin, this report, pages 32-33.

16. See "Safer Work", NSWI, October 30, 1988.

17. Sec Accident Facts, National Safety Council, p. 31.

18. This statistic does not Include accidents Involving motor
vehicles. Moreover, NIOSH has estimated that one-third of con-

struction-related death;." go unreported to regulators.

19. See Suruda, op. cit., Table 1.



COVPARISON OF 1987 ALASKA AND NATIONAL

OCCUPATIONAL INJURY AND ILLNESS INCIDENCE RATES

Oil and Gas Extraction

General Building Construction
Heavy Construction

Special Trade Construction
Canned and Cured Fish Processing
Fresh/Frozen Fish Processing
Logging Camps and Contractors
Trucking and Warehousing

Water Transportation
Tranportation by Air

All Private Industries

Alaska Rate

9.0
17.5
19.4
15.0

35.2
35.3
51.8
17.7
13.2
13.9

10.9

National

8.3
14.2
14,5
15.0
26.4
18.8
19.3
12.3
12.9
14.3

8.3

Rate



TABLE A -1l

Incidence rates of Occupational Injuries and
Comparison of all States - Private Sector
1983 to 1987
1983 1984 1985 1986

USA 7.6 8.0 7.9 7.9
Alabama 7.9 8.3 8.4 8.7
Alaska 10.6 10.3 10.7 10.2
Arizona 9.3 9.5 9.2 8.9
Arkansas 8.1 8.0 8.0 8.4
California 9.1 9.3 9.1 8.9
Colorado - - -
Connecticut 8.0 8.3 8.3 8.2
Delaware 5.3 5.5 5.6 6.0
Florida 8.7 8.9 8.8 8.8
Georgia - - - -
Hawaii 10.6 10.0 9.6 9.5
Idaho = - - -
Illinois - - - -
Indiana 7.3 7.7 7.7 8.2
lowa 7.8 8.1 8.2 8.4
Kansas 7.5 7.7 7.7 7.6
Kentucky 7.6 8.3 8.3 8.4
Louisiana 7.4 7.9 7.3 7.0
Maine 11.0 13.2 12.5 12.9
Maryland 7.6 7.8 7.9 7.8
Massachusetts - = - -
Michigan 6.8 7.6 8.0 8..2
Minnesota 7.3 7.7 7.6 7.3
Mississippi - 8.0 7.8 8.0
Missouri 7.5 8.0 7.9 8.5
Montana - 8.5 8.0 8.2
Nebraska 8.4 8.8 7.9 8.
Nevada 9.0 9.0 8.5 8.4
New Hampshire - - - -
New Jersey - - = =
New Mexico 7.8 8.7 8.4 7.7
New York - = - -
North Carolina 6.8 7.2 7.4 7.2
North Dakota - = - -
Ohio -
Oklahoma 8.9 9.8 9.5 8.1
Oregon 9.8 10.6 10.5 10.7
Pennsylvania - - - -
Rhode Island 8.3 8.4 8.9
South Carolina 6.7 6.9 7.1 6.9
South Dakota - = - -
Tennessee 7.9 8.6 8.2
Texas - - - -
Utah 8.5 9.2 8.5 9.1
Vermont 9.2 10.0 9.1 8.9
Virginia 7.0 7.6 7.3 7.6
Washington 9.7 9.9 9.4 9.8
West Virginia 6.7 7.2 7.2 7.7
Wisconsin - - - -
Wyoming 7.9 8.6 7.4 7.6
American Samoa 2.5 3.0 3.6 3.2
Guam 2.7 2.8 3.6 3.7
Puerto Rico 4.2 3.9 3.8 3.9
Virgin Islands 2.8 2.4 2.4 2.4
SOURCE: Bureau of Labor Statistics.
— = Publishable Rate Unavailable.

X = 1987 data

not

available

at time of

publication.

Illnesses

1987

10.

10.

w N
[ )]



TABLE A-3

Incidence Rates of Recordable Occupational Injuries are Illnesses
Industry Data Time Series, Alaska 1978 to

SIC
Industry Code 1973 1979 1980 1981 1982 1983 1984 1985 1986 1987
TOTAL PRIVATE AND PUBLIC SECTCR............ 94 92 91 92 95 99 97 101 96 101
TOTAL PRIVATE SECTOR.....oooreeeerrsse e 100 101 104 100 103 106 103 107 102 1009
HINING. ..o 1 052 w0 121 154 148 ﬂ% . 9.4 8.9
Oil ond Gas Extraction........ . 13 15.7 13.7 124 158 15.3 " . %% .. 9.0
Petroleum & Gas Production.. .o 131 2.5 7.3 6.7 5.1 - - 3.5
Oil &Gas field Services......... 138 26 230 238 249 246 198 0 174 148 152
TONL. .o 16.4 164 185 17.2 194 ﬂ% 16.9 194 16.2 17.1
General Building Contractors.. . 15 17.1 14.3 .16.5 19.8 19.6 - 17.7 19.5 17.6 17.5
Residential Buildings......... . 152 16,5 11.9 Jlajo 15.6 16.5 17.7 56 154 18,0 17.0
Nonresidential Buildings....... . 154 18.0 16.8 . 23.7 219 26.0 . 229 173 177
Heavy Construction Contractors........... 16 14.2 16.6 17.3 151 20.9 149 157 18.9 %% 19.4
Highway and Street Construction... 161 9.7 18.8 19.2 17.8 27.6 19.0 19.8 16.6 . ﬁ%
Heavy Construction, Except Hwy.... 162 16.4 151 16.4 140 16.8 12.9 13.9 20.3 14.3 -
Special Trade Contractors...........c...... 17 176 174 159 17.8 179 177 17.1 19.8 149 15.0
Plunbing, Heating & Air Condit.... 171  14.6 ié% 16.7 13.8 17.0 25.6 23.3 189 16.0 144
Electrical Work.......ccooovviiiiiicnnnee, 173 17.0 . 16.5 ﬁ% 16.6  13.2 5% 16.4 15.9 %[i‘é
Hisc Special Trade Contractors.... 179 23.1 16.3 - 18.6 14.6 A 23.6 15.9 .
MANUFACTURING.......coocii 21.4 241 233 5]2 . 23.2 23.0 26.3 28.3 295
food and Kindred Products............. 0] A8 257 267 - . 29.5 25.0 32.5 33.3 34.5
Hisc Food Prep & Kindred Prod......... 209 223 26.0 26.9 225 . 30.1 25.7 329 334 353
Canned & Cured Fish & Seafoods.. 2091 18.7 23,5 21.4 19.9 ﬁ% 21.4 25.0 30.3 343 35.2
Fresh/Froz Pkgd Fish & Seafds... 2092 27.4 29.2 31.7 24.6 - 329 26.1 33.9 33.0 353
LuTber & Uood Prod Except Furniture 24 31.8 31.0 325 26.8 26,9 31.2 43.0 38.6 50.9 48.5
Logging Canos & Contractors............. 241 386 39.1 373 27.2 308 357 4%% 45,0 56.6 51.8
Printing, Publishing & Allied Ind... 27 ** 2.5 3.1 5.7 6.3 - 5.1 6.5 5.8
TRANSPORTATION AND PUBLIC UTILITIES... 1.4 114 122 106 107 114 121 113 113 i&%
Local S Interurban Passenger Transit 41 - om ]6 4.8 6.7 4.9 7.1 6.3 113 -
Trucking and Warehousing..........cccccc...... 42 21.4 . 21 17.8 14.0 20.7 242 174 195 17.7
Trucking, Local and Long Distance. 421  21.3 .U - 18.0 13.8 19.8 ﬁb% 17.5 19.7 17.9
Water Transportation................. 4 186 16.0 16.2 16.6 11.7 119 R 16.2 10.7 13.2
Transportation by Air. . 152 124 132 13.6 1éé 10.7  14.2 14.0 18% 13.9
CommuUuNICatioN.....c..coveveeeerecceeee e 3.0 6.9 9.1 8.4 R 9.6 5.7 6.7 - 4.5
Electric, Gas and Sanitary Services. 49 155 146 146 13,9 14.8 16.4 194 16.0 16.2 155
WHOLESALE AND RETAIL TRADE.............coooonen 82 79 77 80 93 102 99 100 89 93
TRADE ..ooovoeoreeeeeeeceeeeeeeeeeesessees . 4 109 98 96 123 117 109 80 9.4
Durable Goods.... .. 50 - - 8.5 1&% 7.4 . 8.9 9.7 8.9 5.8 7.7
Nondurable Goods..........ccoevrirnceniricienne 51 . . 15.4 - 13.4 18.0 15.1' 144 11.5 11.5
(I =70 7.4 %% 6.8 74 93 96 95 98 9.2 93
ilding Materials & Garden Supplies 52 8.9 . 9.4 12.3 137 205 ﬂé 17.6 113 127
Lumber & Bldg Materials.......ccc........ o 17 255 - 21.3 124 :
General Merchandise Stores. 9.2 88 ]8 7.1 2 123 104 93 107 108
FOOO STOTES..iiiiieiviiieceeece e ]?)52 8.9 .. 8.5 " 9.7 15.8 15.5 18.0 15.6
Auto Dealers and Service Stations... 55 . 8.5 %i 8.9 .. 1 6 10.5 V 8.3 8.7
Apparel and Accessory Stores............ 56 3.4 2.7 - 2.4 - - 1.5 S 0.4 3.3
Furniture, Home Furnishings.. . 57 e e ﬁ 3.5 ! 5.2 6.4 5.8
Eating and Drinking Places. . 58 6.6 7.2 w65 8.1 - 9.8 - 8.5 8.3 8.9
Miscellaneous Retail......cccocoevevviriicnnnnan. 59 4.7 3.9 2.9 5.1 5.5 6.4 R 5.9 4.3 3.6
FINANCE, INSURANCE AND REAL ESTATE . . 1.3 . . 20 . 5% 20
BanKing......cooieinnciecee 60 ?Ij_ éﬁ_ 1.9 é% gl.% . %% . %% 3.3
Credit Agencies... . 61 1.5 n 0.7 1.7 3.2
REAI ESTATE.............cooommrrmsssmmmmmmossssesmmmmiii 65 08 9% 88 11% 2.3 i 24 41 49 2.7
Holding & Other Investment Offices.. 67 0.3 - . - 0.7 1.3 1.3 2.3 oo 3.5
SERVICES.......cooieiiseere e 4.3 4.0 4.3 . 4.4 4.7 ﬁ]o ]E)% 5.4 6.5
Hotels and Other Lodging Places . 10 6% 7.9 9.3 . 7.0 9.9 . A 13.4 136
Personal ServiCesS.....iiciiienens 72 . 1.3 2.5 - 1.7 4.1 5.3 % 1.7 3.7
BUSINESS SErVICES ..o 73 7.2 3.3 6.7 3.7 6.7 %% % . 4.5 .
Automotive Services. .75 - 7.5 8.4 - . 9.9 6.3 -
Health Services.......... . 80 4.0 3.7 ) 5.4 4.1 . ! . -
Lagal Services.... . 81 0.5 10 6.% e 0.3 fﬁ 63. 6.% ﬁ.i 0.7
Social Services.............. . % 4.3 4.9 3.5 3.9 g% 4.2 3.5 7. 3.0 gg
Membership Organizations. . 2.9 . 3.0 - 3.0 7 %. ) .
Miscellaneous Services..... 89 2.9 i %.]8 3.0 - 11 %.6 - i-% 2.7
STATE AND LOCAL GOVERNVENT...........cocueneeee. 7.1 6.3 *4.9 6.5 6.7 7.3 7 81 7.7 7.3
STATE GOVERNVENT.......occcoeroesesoesroe 6.2 38 33 47 46 55 55 52 60 6.0
(Te oI coV==\ 1Y =N| 81 87 63181 86 87 95 105 90 84

See footnotes at end of section.
e« = Publishable rate unavailable.
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STEVE COWPER, GOVERNOR

DEPARTMENT OF LABOR PO. BOX 21149

JUNEAU, ALASKA 99802-1149

PHONE: (907) 465-2700
OFFICE OF THE COMMISSIONER

FAX: (907) 465-2784

October 19, 1989

House Labor and Commerce Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Committee Members:

Enclosed is a Notice of Proposed Changes in the regulations of the
Alaska Department of Labor, together with a copy of the specific changes
we are proposing.

IT you have any questions or comments concerning the action we are

proposing, please contact the Occupational Safety and Health Section in
the Division of Labor Standards and Safety at (907) 465-4856.

Sincerely,

Commissioner

Enclosures



NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS OF THE
ALASKA DEPARTMENT OF LABOR

Notice is %iven that the Alaska Department of Labor, under authority vested
by AS 18.60.020, proposes to amend regulations in Title 8 of the Alaska
Administrative Code dealing with occupational safety and health standards
which are adopted by reference and proposes to repeal and adoi)_t safe.t%

and health standards in Subchapter 05, Construction Code, dealing wit

the construction of underground tunnels, shafts, chambers, and passage
v/ays, to implement AS 18.60.010 as follows:

8 AAC 61.010 is proposed to he amended to reflect amendments to
Subchapter 05, Construction Code, therein adopted by reference.

Section 190 of Subcha(fter 5, Construction Code is proposed to be
repealed and readopted.

The proposed regulations prescribe requirements for:
|, Safe access and egress to all work stations.

2. The check-in/check-out system that must be maintained to ensure
that above-ground personnel have an accurate count of persons
underground.

3. Safety instruction to be given to employees.

4. Notifying employees at the beginning of a workshift of any
ha%atrdous occurrences or conditions that might affect employee
safety.

5. Safety instruction for all employees to recognize and avoid hazards
associated with underground activities.

6.  Methods of communications between the work face, the hottom of the
shaft, and the surface.

7. Actions to be taken in case of emergencies.

8. Recognizing conditions under which operations are classified as
"gassy" or "potentially gassy" and the work restrictions that
accompany such classifications.

9. Air monitoring and atmospheric testing for all underground
construction operations.

10. Ventilation and illumination.

II. Fire prevention and control.

12.  Welding, cutting and other hot work.

13. Inspecting the work area for ground stability.

14. Blasting.

15. Inspecting drilling and haulage equipment before use.

16. Electrical safety.

17. Hoisting operations unique to underground construction.

Tt Db, A T ol B R
he'at It

requirements for places of employment in the State, and to be at least
as effective as those promulgated by the U.S. Secretary of Labor.



Register 1990 LABOR 8 AAC 61.010
CHAPTER 61.
OCCUPATIONAL SAFETY AND HEALTH

ARTICLE 1.
ADOPTION OF STANDARDS.

* Section 1. 8 AAC 61.010 is amended to read:

8 AAC 61.010. STANDARDS. The Alaska Department of Labor adopts
by reference subchapters 1 (effective 6/30/73, as amended as of
5/21/89); 2 (effective 9/26/74, as amended as of 2/4/89); 3 (effective
6/30/73, as amended as of 2/4/891; A (effective 6/30/73, as amended as
of 8/23/89); 5 (effective 9/26/74, as, amended as of / / ); 6
(effective 8/21/78, as amended as of 4/15/87); 7 (effective 3/27/76, as
amended as of 2/4/89); 8 (effective 1/26/78, as amended as of 5/22/88);
9 (effective 1/26/78, as amended as of 2/4/89); 10 (effective 6/18/87,
as amended as of 12/13/87); 11 (effective 8/11/76, as amended as of
8/23/80); 12 (effective 8/11/76, as amended as of 8/23/80); 13
(effective 8/11/76); 14 (effective 9/30/76, as amended as of 10/14/87);
15 (effective 9/12/84, as amended as of 10/1/88); and 16 (effective
9/1/88) of the Alaska Occupational Safety and Health Standards (AOSAHS),
as outlined below. These standards are adopted in accordance with AS
18.60.020, as the minimum standards to be followed throughout the State
of Alaska. The standards are adopted by reference pursuant to a finding
by the lieutenant governor that a detailed printing of the regulations
in the Alaska Administrative Code would be impractical.

(Eff. 6/30/73, Register 46; am 9/26/74, Register 51; am 5/7/75,
Register 54; am 11/22/75, Register 56; am 3/27/76, Register 57; am
5/7/76, Register 58; am 8/11/76, Register 59; am 9/30/76, Register 59;
am 12/16/76, Register 60; am 4/23/77, Register 62; am 1/26/78, Register
6li; am 8/21/78, Register 67; am 11/19/78, Register 68; am 12/24/78,
Register 68; am 5/2/79, Register 70; am 10/21/79, Register 72; am
6/13/80, Register 74; am 7/25/80, Register 75; am 8/23/80, Register 75;
am 5/30/82, Register 82; am 12/16/82, Register 84; am 3/20/03, Register
85; am 3/25/83, Register 85; am 6/26/83, Register 86; am 9/30/83,
Register 87; am 2/19/84, Register 89; am 6/16/84, Register 90; am
9/12/84, Register 91; am 12/16/84, Register 92; am 2/1/85, Register 93;
am 6/9/85, Register 94; am 1/8/86, Register 97; am 5/10/86, Register 98;
am 7/12/86, Register 99; am 1/9/87, Register 101; am 1/11/87, Register
101; am 1/16/87, Register 101; am 1/18/87, Register 101; am 1/30/87,
Register 101; am 4/15/87, Register 102; am 6/18/87, Register 102; am
8/13/87, Register 103; am 10/14/87, Register 104; addt*l am 10/14/87,
Register 104; am 12/13/87, Register 104; am 3/26/88, Register 105; am
3/30/88, Register 105; am 4/21/88, Register 106; am 5/22/88, Register
106; am 6/19/88, Register 106; am 9/1/88, Register 107; am 9/30/88,
Register 107; am 10/1/88, Register 107; am 2/4/89, Register 109; am
4/21/89, Register 110; am 5/21/89, Register 110; am 8/23/89, Register
111; am / [/ , Register )

Authority: AS 18.60.020
AS 18.60.030
AS 18.60.075
AS 44.62.130

Note to Publisher: Outline of standards remains unchanged.
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NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS OF THE
ALASKA DEPARTMENT OF LABOR

Notice is %iven that the Alaska Department of Labor, under authority vested
by AS 18.60.020, proposes to amend regulations in Title 8 of the Alaska
Administrative Code dealing with occupational safety and health standards
which are adopted by reference and Broposes to repeal and adoF_t safe.t%

and health standards in Subchapter 05, Construction Code, dealing wit

the construction of underground tunnels, shafts, chambers, and passage
ways, to implement AS 18.60.010 as follows:

8 AAC 61.010 is proposed to he amended to reflect amendments to
Subchapter 05, Construction Code, therein adopted by reference.

Section 190 of SubchaJ)ter 5, Construction Code is proposed to be
repealed and readopted.

The proposed regulations prescribe requirements for:
I.  Safe access and egress to all work stations.

The check-in/check-out system that must be maintained to ensure
that above-ground personnel have an accurate count of persons
underground.

3. Safety Instruction to be given to employees.

4. Notifying employees at the beginning of a workshift of any
ha%atrdous occurrences or conditions that might affect employee
safety.

5. Safety instruction for all employees to recognize and avoid hazards
associated with underground activities.

6.  Methods of communications between the work face, the bottom of the
shaft, and the surface.

7. Actions to be taken in case of emergencies.

8. Recognizing conditions under which operations are classified as
"gassy" or "potentially gassy" and the work restrictions that
accompany such classifications.

9. Air monitoring and atmospheric testing for all underground
construction operations.

10. Ventilation and illumination.

Il. Fire prevention and control.

12.  Welding, cutting and other hot work.

13. Inspecting the work area for ground stahility.

1L Blasting.

15. Inspecting drilling and haulage equipment before use.

16. Electrical safety.

17. Hoisting operations unique to underground construction.

Dopariment oF Labor are. |hénged 10" ¢stablish miimum Safety and healt
' >{)e

requirements for places of employment in the State, and to at least
as effective as those promulgated by the U.S. Secretary of Labor.



Notice is also given that any person interested may present oral and
written statements or arguments relevant to the proposed action at a
hearing to be held on

November 28, 1939, 9:30 a.m.

Department of Labor Building
1111 W, Oth Street

Room 303

Juneau, AK

November 29, 1989, 9:30

Department of Labor Building
3301 Eagle Street

Room 30

Anchorage, AK

November 30, 1909, 9:30 a.m.

Division of Labor Standards and Safety
Regional Office Building

675 Seventh Street

Fairbanks, Alaska

In addition, written statements or arguments may be sent to the
Commissioner of Labor, P.O. Box 21149, Juneau, Alaska 99002-1149, to be
received no later than November 30, 1989.

This action is not expected to require an increased appropriation.

Copies of the proposed regulations ma¥ be obtained by writing to the
following offices of the Department of Labor:

Division of Labor Standards and Safety
P.0. Box 21149
Juneau, Alaska 99802-1149

Division of Labor Standards and Safety
P.0. Box 107022
Anchorage, Alaska 99510-7022

Division of Labor Standards and Safety
Regional Office Building

675 Seventh Street

Fairbanks, Alaska 99701-4596

The Alaska Department of Labor, upon its own motion or at the instance

of any interested ?erson, may at the hearlngi or after it adopt proposals
within the scope of this notice without further notice or may decide to
take no action on them.



Register , 1990 LABOR 8 AAC Cl.010

CHAPTER fil.
OCCUPATIONAL SAFETY AND HEALTH

ARTICLE 1,
ADOPTION OF STANDARDS.

* Section 1. 8 AAC 61.010 is amended to read:

8 AAC 61.010. STANDARDS. The Alaska Department of Labor adopts
by reference subchapters 1 (effective 6/30/73, as amended as of
5/21/89); 2 (effective 9/26/74, as amended as of 2/4/89); 3 (effective
6/30/73, as amended as of 2/4/89); 4 (effective 6/30/73, as amended as
of 8/23/89); 5 (effective 9/26/74, as.amerded as of / / ); 6
(effective 8/21/78, as amended as of 4/15/C7-; 7 (effective 3/27/76, as
amended as of 2/4/89); 8 (effective 1/26/70, asamended as of 5/22/88);
9 (effective 1/26/78, as amended as of 2/4/89); 10 (effective 6/18/87,
as amended as of 12/13/87); 11 (effective 8/11/76, as amended as of
8/23/80); 12 (effective 8/11/76, as amended as of 8/23/80); 13
(effective 8/11/76); 14 (effective 9/30/76, as amended as of 10/14/87);
15 (effective 9/12/84, as amended as of 10/1/88); and 16 (effective
9/1/88) cf the Alaska Occupational Safety and Health Standards (AOSAHS),
as outlined below/. These standards are adopted in accordance with AS
18.60.020, as the minimum standards to be followed throughout the State
of Alaska. The standards are adopted by reference pursuant to a finding
by the lieutenant governor that a detailed printing of the regulations
in the Alaska Administrative Code would be impractical.

(Eff. 6/30/73, Register 46; am 9/26/74, Register 51; am 5/7/75,
Register 54; am 11/22/75, Register 56; am 3/27/76, Register 57; am
5/7/76, Register 58; am 8/11/76, Register 59; am 9/30/76, Register 59;
am 12/16/76, Register 60; am 4/23/77, Register 62; am 1/26/78, Register
6!>; am 8/21/78, Register 67; am 11/19/78, Register 68; am 12/24/78,
Register 68; am 5/2/79, Register 70; am 10/21/79, Register 72; am
6/13/80, Register 74; am 7/25/80, Register 75; am 8/23/80, Register 75;
am 5/30/82, Register 82; am 12/16/82, Register 84; am 3/20/83, Register
85; am 3/25/83, Register 85; am 6/26/83, Register 86; am 9/30/83,
Register 87; am 2/19/84, Register 89; am 6/16/84, Register 90; am
9/12/84, Register 91; am 12/16/84, Register 92; am 2/1/85, Register 93;
am 6/9/85, Register 94; am 1/8/86, Register 97; am 5/10/86, Register 98;
am 7/12/86, Register 99; am 1/9/87, Register 101; am 1/11/87, Register
101; am 1/16/87, Register 101; am 1/18/87, Register 101; am 1/30/87,
Register 101; am 4/15/87, Register 102; am 6/18/87, Register 102; am
8/13/87, Register 103; am 10/14/87, Register 104; addt"l am 10/14/87,
Register 104; am 12/13/87, Register 104; am 3/26/88, Register 105; am
3/30/88, Register 105; am 4/21/88, Register 106; am 5/22/88, Register
106; am 6/19/88, Register 106; am 9/1/88, Register 107; am 9/30/88,
Register 107; am 10/1/88, Register 107; am 2/4/89, Register 109; am
4/21/89, Register 110; am 5/21/89, Register 110; am 8/23/89, Register
111; am / [/ , Register )

Authority: AS 18.60.020
AS 18.60.030
AS 18.60.075
AS 44.62.130

Note to Publisher: Outline of standards ramains unchanged.



CONSTRUCTION CODE

05.190 is repealed and readopted to read:
05.190 Underground construction. (a) Scope and application.

(1) This section applies to the construction of
underground tunnels, shafts, chambers, and passageways. This
section also applies to cut-and-cover excavations which are both
physically connected to ongoing underground construction operations
within the scope of this section, and covered in such a manner as
to create conditions characteristic of underground construction.

(2) This section does not apply to the following:

(A) Excavation and trenching operations covered by
05.160, such as foundation operations fcr above-ground
structures that are not physically connected to underground
construction operations, and surface excavation; nor

(B) Underground electrical transmission and
distribution lines, as addressed in 05.220.

(b) Access and egress.

(1) The employer shall provide and maintain safe means
of access and egress to all work stations.

(2) The employer shall provide access and egress in such
a manner that employees are protected from being struck by
excavators, haulage machines, trains and other mobile equipment.

(3) The employer shall control access to all openings
to prevent unauthorized entry underground. Unused chutes, manways,
or other openings must be tightly covered, bulkheaded, or fenced
off, and must be posted with warning signs indicating "Keep Out"
or similar language. Completed or wunused sections of the
underground facility must be barricaded.

(c) Check-in/fcheck-out. The employer shall maintain a check-
in/check-out procedure that will ensure that above-ground personnel
can determine an accurate count of the number of persons
underground in the event of an emergency. However, this procedure
is not required when the construction of underground facilities
designed for human occupancy has been sufficiently completed so
that the permanent environmental controls are effective, and when
the remaining construction activity will not cause any
environmental hazard or structural failuie within the facilities.

(d) Safety instruction. All employees shall be instructed
in the recognition and avoidance of hazards associated with
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underground construction activities including, where appropriate,
the following subjects:

(]_) Air monitoring;
(2) Ventilation;

(3) [llumination;
(4) Communications;

(5) Flood control;
i
(6) Mechanical equipment;

(7) Personal protective equipment;
(8) Explosives;
(9) Fire prevention and protection; and

(10) Emergency procedures, including evacuation plans
and check-in/check-out systems.

(e) Notification.

(1) Oncoming shifts shall be informed of any hazardous
occurrences or conditions that have affected or might affect
employee safety, including liberation of gas, equipment failures,
earth or rock slides, cave-ii?floodings, fires or explosions.

(2) The employer shall establish and maintain direct
communications for coordination of activities with other employers
whose operations at the jobsite affect or may affect the safety of
employees underground.

(f) Communications. (1) When natural unassisted voice
communication is ineffective, a power-assisted means of voice
communication must be used to provide communication between the
work face, the bottom of the shaft, and the surface.

(2) Two effective means of communication, at least one
of which must be voice communication, must be provided in all
shafts which are being developed or used either for personnel
access or for hoisting. Additional requirements for hoist operator
communication are contained in paragraph (t)(3) of th’s section.

(3) Powered communication systems must operate on an
independent power supply, and must be installed so that the use of
or disruption of any one phone or signal location will not disrupt
the operation of the system from any other location.



(4) Communication systems must be tested upon initial
entry of each shift to the underground, and as often as necessary
at later times, to ensure that they are in working order.

(5) Any employee working alone underground in a
hazardous location, who is both out of the range of natural
unassisted voice communication and not under observation by other
persons, must be provided with an effective means of obtaining
assistance in an emergency.

(g) Emergency provisions.

(1) Hoisting capability. When a shaft is used as a
means of egress, the employer shall make advance arrangements for
power-assisted hoisting capability to be readily available in an
emergency, unless the regular hoisting means can. continue to
function in the event of an electrical power failure at the
jobsite. Such hoisting means must be designed so that the load
hoist drum is powered in both directions of rotation and so that
the brake is automatically applied upon power release or failure.

(2) Self-rescuers. The employer shall provide self-
rescuers having current approval from the National Institute for
Occupational Safety and Health and the Mine Safety and Health
Administration to be immediately available to all employees at work
stations in underground areas where employees might be trapped by
smoke or gas. The selection, issuance, wuse, and care of
respirators must be in accordance with section 05.050(d)(2) and (3)
of this subchapter.

(3) Designated person. At least one designated person
must be on duty above ground whenever any employee is working
underground. This designated person must be responsible for
securing immediate aid and keeping an accurate count of employees
underground in case of emergency. The designated person must not
be so busy with other responsibilities that the counting function
IS encumbered.

(4) Emergency lighting. Each employee underground must
have an acceptable portable hand lamp or cap lamp in his or her
work area for emergency use, unless natural light or an emergency
lighting system provides adequate illumination for escape.

(5) Rescue teams.

(A) On jobsites where 25 or more employees
underground at one time, the employer shall provide (or make
arrangements An advance with locally available rescue services
to provide) at least two 5-person rescue teams, one on the.
jobsite or within one-half hour travel time from the entry
point, and the other within 2 hours travel time.



