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A t  c o m m o n”law, it was ess ential that a person's

name appear i n  the complaint  before he or she could be mad e

o
a d e f e n d a n t  in the action. The m a j orit y of courts

considering this issue nave held tnat juridiction to sue

unknown or fictitious persons mu st be o b t a i n e d  p u r su ant to

some express rule or statu t e . 10 However, at least one state

has judiciall y adopted Doe plead i n g  w i t h o u t  an express

11
statute or rule.

T h e  estates argue that there has been a long 

standing p r a c t i c e  of Doe pleading in this state. While we

9. Note, Designation of D e f e n d a n t s  by Fictitious 
N a m e s — Use of J o h n  Doe D e f e n d a n t s , 47 Iowa L. Rev. 7 7 3 , 775 
(1961). This r e quirement has Been eliminated in certain, 
situations b y  statutes which a llow the pleading of 
fictitious or J o h n  Doe defendants. Id. at 776. However, as 
tne above c o m m e n t a t o r  noted n [t]his is not to say that the 
rule requiring the true name of the d e f e n d a n t  to be stated 
in the c o m p laint  is without force; J o h n  D o e  complaints are s 
still an e x c e p t i o n  to the rule and u s e d  onlv under 
exceptional c ircumstances." Id.

10. H a i l e y  v. Interstate M a c h i n e r y  C o . , 459
N.E.2d 346, 347 (lilt App. 1984) (citing 59 A m . J u r . 2d
Parties § 17 (19/1)); Hutchinson v. F i s h  Enginee ring C o r p . ,
153 A,2d 594 (Del. cKT 1959); G r a n t h a m  Realty Corp. Ty. 
B o w e r s , 22 N . E . 2 d  832, 836 (Ind. 1939); Hill v. H e n r y , 57 A.
554 (N.J. Eq. 1904); 59 Am. Jur. 2d Parties S 16, at 401
(1987) ("In actions or proceedings w h i c h  are not strictly in 
rem but are in p e r s o n a m  or only quasi in rera, tnere is 
generally no a u t h ority  to proceed against u n k n o w n  persons in 
the absence of statute or rule. J u r i s d i c t i o n  to sue such 
persons must be obtained pursuant to some statute or
rule."); Note, supra note 9, at 776.

11. Maddux v. G a r d n e r , 192 S.W. 14, 18 (Mo. App,
1945).
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acknowledge this p a s t  u s e  of Doe pleading, we note that we

have never b e e n  called upon to c o n side r the propriety of

this practice. We decline, however, to a d d r e s s  the general

12
propriety of Doe p l e a d i n g  in this case. In the action

before us, w e  find that Judge R i p l e y  d i d  not abuse his

discretion in d i s m i s s i n g  the claims a g ains t the Doe

defendants since the estates are u n able to identify w h i c h

allegedly d e f e ctive  component of the Learjet was

13
manufac tured b y  the Doe defendants. We therefore  affirm 

the superior c o u r t’s dismissal of the Doe defendants.

F. Did the C ourt A b u s e  Its D i s c r e t i o n  in A w a r d i n g  ERA and 
WAUSAU $14,476 i’.t A t t o r n e y ' s  Fees, w h i c h  Represented 80 
Percent of Their A c t u a l  A t t o r n e y ' s  Fees?

The trial c o u r t  awarded E R A  and W A U S A U  80 percent

of their fees, finding t,*vt the plaintiffs' claims "bordered

12. We a c knowledge the p o t e n t i a l  importance ot 
this issue and have referred its c o n s i d e r a t i o n  to the Civil 
Rules Committee.

13. The S e c o n d  A m e n d e d  C o m p l a i n t  contains the 
following allegations agai nst the "John Doe" defendants:

Defendants Doe I, II, and III 
n e gligentl y manu ta c t u r e d  and d e s i g n e d  other 
equipment used in L e a r j e t  N4S5JA, w h i c h  items 
were not m a n u f a c t u r e d  and d e s igne d in 
accordance w i t h  ge nerally a c c epted standards.
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\ e r y  closely upon the nonmeritorious and the frivolous." 

Since we reversed the court's dismissal of the c l a i m  against 

WAUSAU, m e  award of fees to them is vacated. As to the 

a w a r d  of fees to ERA, w e  conclude that t h e  trial court did 

n ot abuse its d i s c r e t i o n  in awarding fees.

In State v. Univer s i t y  of A l a s k a , 624 P.2d 807, 

817-18 (Alaska 1981), this court held t h a t  an award of "sub­

stantially full a t t o rneys fees" is m a n i f e s t l y  unreasonable 

i n  the absence of a c l a i m  that is "frivolous, vexatious or 

d e v o i d  of good faith." The court held t h a t  an award over 90 

p e r c e n t  of actual costs was a subst antially full award of 

fees. id.

However, this c o u r t  has affir med p a r t i a l  awards of 

fees as high as 8 6 p e r c e n t  of actual fees even w h e n  the 

c laims were not frivolous. See Hansam v. W o d r i c h , 574 P . 2d 

805, 811 (Alaska 1978) (court affirmed a w a r d  of 86 percent 

of actual attorney's fees even though the case involved no 

im p ro per conduct by the losing p a r t y ) ; see also 0 1 Buck v . 

Cotton wood Village C o n d o m i n i u m  Ass'n, I n c . , 750 P . 2d 813, 

821 (Alaska 1988) (court affirmed award of approximately 80 

p e r c e n t  of actual a t t o r n e y ' s  fees to p r e v a i l i n g  defendants); 

Steenmever Corp. v. M o r t e n s o n - N e a l , 731 P . 2d 1221, 1226

(Alaska 1987) (court a f f i r m e d  award of 75 p e r c e n t  of actual 

attorney's fees); Crook v. M o r t e n s o n - N e a l , 727 P . 2d 297, 306
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(Alaska 1986) (court a f f i r m e d  award of 80 p e r c e n t  of actual  

attorney's fees).

We c o n clude th at in this case an award of 80 

p e r c e n t  of actual attorney's  fees is not m a n i f e s t l y

unreasonable. We t h e r e f o r e  decl ine to interrere w i t h  the 

trial court's exercise ot d i s c r e t i o n  and a f f i r m  the a w a r d  of 

a ttorney's fees to ERA.

IV.

In conclusion, we a f f i r m  the superior court's d i s­

mis s a l  of the claims a g ainst E R A  a nd the J o h n  Doe d e f e n­

dants. We reverse the d i s m i s s a l  of the claims again st

W A U S A U  and remand the claims b a c k  to the s uperior court for 

further proceedings c o n s i s t e n t  w i t h  this opinion. We v a c a t e  

the award or attorney's fees to W A U S A U  and a f f i r m  the a ward 

of fees to ERA,

AFFIRME D in part, REVER S E D  in part, VACATE D in 

part and REMANDED for further p r o c e e d i n g s  consis tent w i t h  

this opinion.
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be e v a l u a t e d  on a case-b y - c a s e  basis. In fact, t o m o r r o w  the

NSWI w i l l  r e l e a s e  a r epor t w h i c h  is h i g h l y  critic al of a state 

run p r o g r a m  of a M i d w e s t  state. If that parti c u l a r  p r o g r a m  

does n o t  show i m m e d i a t e  improvement, the NS WI w i l l  recommend 

t h a t  the S e c r e t a r y  of Labor take a ct ion t o  return it to fed­

eral control.

For the record, NSWI favors P r o p o s i t i o n  97 w h i c h  w i l l  p r o­

vide a m a n d a t e  to r eturn job s afety  and h e a l t h  in California's 

p r i v a t e  sector to st ate jurisdiction. The NSWI takes this p o s­

ition b e c a u s e  of its profes s i o n a l  judgment that federal juris­

diction, u nless d r a s t i c a l l y  c h a n g e d  f r o m  its p r e s e n t  form, will 

result in s u b s t a n t i a l l y  more jo b-re l a t e d  fatalities and injuries. 

Moreover, state job safety and h ealth r e g u l a t i o n  in C aliforni a 

was c l e a r l y  e c o n o m i c a l l y  benefici al to both e m p l oyers and to the 

state's taxpayers.

The r e m a i n d e r  of this testi m o n y  is d i v i d e d  in to two parts. 

First, the N S W I  w i l l  focus on its c r i t i c i s m s  of the U.S. O c c u­

pat i o n a l  S a f e t y  and Health A d m i n i s t r a t i o n  (OSHA). This e x a m i­

nat i o n  w i l l  d e m o n s t r a t e  w h y  r e g u l a t o r y  p r o g r a m s  t h a t  e x i s t e d  until 

J u l y  1, 1987, w e r e  p a r t i c u l a r l y  e f f e c t i v e  in r e d ucing  job-related 

injuries. Second, the NSWI  wi ll e x a m i n e  w h a t  l evels of jo b-re­

lated f a t a l i t i e s  a n d  costs C a l i f o r n i a  w o u l d  have e x p e r i e n c e d  if 

s a f e t y  r e g u l a t i o n  had been under federal jurisdiction. This r e­

vi e w  w i l l  c o n s i d e r  o v erall fatalities w i t h  a more d e t a i l e d  look
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B a c k g r o u n d

T h e  National Safe Work place I n s t itute (NSWI) is a 501(c)3 

no t - f o r - p r o f i t  organi z a t i o n  based in Chicago. The NSWI's primary 

ac t i v i t i e s  include i nvestigative research, intervention, and social 

service d e d i c a t e d  to safer and h e a l t h i e r  workplaces. The NSWI's 

p r i m a r y  funders a re the Joyce Foundation, the J. R o d erick MacArthur 

Foundation, and the Chicago Res ource Center.

Since the N S W I  was established in 1987, it has engaged in a 

number of national and regional job s a f e t y  and health studies.

The N S W I  has e s t a b l i s h e d  a national rep uta t i o n  for its work in 

ev a l u a t i n g  a w i d e  v a r i e t y  of oc cupa t i o n a l  s afety and health is­

sues and for its l e a d e r s h i p  in chan ging public policy.

Introduc tion

The NSWI ful ly supports r e s t oring C a lif ornia's p r i vate sector 

job s a f e t y  and h e a l t h  jurisdiction to st ate government. In the 

U.S., 20 state g o v e r n m e n t s  have s u c c e s s f u l l y  p e t i t i o n e d  the S e c r e­

tary of L a b o r  for the right to r e g u l a t e  job s afety a nd health. In 

turn for this r es ponsibility , the federal gov er n m e n t  w i l l  p a y  up 

to 50% o f  the c o s t  of p r o g r a m  administration.

The NSWI n e i t h e r  favors nor opposes the idea of state job 

safety regulation. The NSWI believes that state prog rams should



be e v a l u a t e d  on a c a s e-by-cas e basis. In fact, t o m o r r o w  the 

NSWI w i l l  r e l ease a report  w hich is h i g h l y  c r i tical  of a state 

run p r o g r a m  of a M i d w e s t  state. If that p a r t i c u l a r  p r o g r a m  

does not s h o w  immediat e improvement, the N S W I  w i l l  re com m e n d  

that the S e c r e t a r y  of Labor take a c t i o n  to return it to f e d­

eral control.

For the record, NSWI favors P r o p o s i t i o n  97 w h i c h  w i l l  p r o­

vide a m a n d a t e  to return job s a f e t y  and h e a l t h  in C a l i f o r n i a ' s  

private sector to state jurisdiction. The NSWI  takes this p o s­

ition b e c a u s e  of its p r o f e s s i o n a l  j u d gment that federal juris­

diction, u nless d r a s t i c a l l y  c h a n g e d  f r o m  its p r e s e n t  form, will 

result in s u b s t a n t i a l l y  more j o b - r e l a t e d  fatalities  and injuries. 

Moreover, state job safety and h e alth regula t i o n  in C a l i f o r n i a  

wa s  c l ea rly e c o n o m i c a l l y  b e n e f i c i a l  to both e m p l o y e r s  a n d  to the 

state's taxpayers.

The r e m a i n d e r  of this t e s t i m o n y  is d i v ided into two parts. 

First, the NSWI w i l l  focus on its c r i t i c i s m s  of the U.S. O c c u­

pational S a f e t y  and H ealth  A d m i n i s t r a t i o n  (OSHA). This e x a m i­

nat i o n  w i l l  d e m o n s t r a t e  why r e g u l a t o r y  p r o g r a m s  t h a t  e x i s t e d  until 

J u l y  1, 1987, w e r e  p a r t i c u l a r l y  e f f e c t i v e  in reduc i n g  job-re l a t e d  

injuries. Second, the NSWI w i l l  e x a m i n e  w h a t  l evels of j o b - r e­

lated fatali t i e s  and costs C a l i f o r n i a  w o u l d  have e x p e r i e n c e d  if 

s a fet y r e g u l a t i o n  had been u n d e r  f e deral jurisdiction. This r e­

vi e w  will c o n s i d e r  overall fa tali t i e s  w i t h  a m o r e  d e t a i l e d  look



at the c o n s t r u c t i o n  industry. W h i l e  NSW I ho pes otherwise, it 

is d i f f icult  to e n v i s i o n  a s c e nario for the next five y ears w here 

the federal g o v e r n m e n t  would a dopt a r e g u l a t o r y  s y s t e m  as c o m p r e­

hen sive and as e f f e c t i v e  as that w h i c h  e x i s t e d  here until 1987.

In c l o si ng this p a r t  of this testimony, it is imperative 

that the r e a d e r  u n d e r s t a n d  that r e g u l a t o r y  p o s t u r e  is only one 

of several e l e ment s that influences job-re l a t e d  fatality* injury, 

and d i se ase levels. An important factor is w o r k e r s’ compensation. 

As a g e neral rule, there is an inverse r e l a t i o n s h i p  between the 

level of workers' c o m pens ation b e n efits and job-re lated f a t a l i­

ties. In other words, higher a v erage c o m p e n s a t i o n  claims yields 

to the r e c i p i e n t s  cor res p o n d  to lower f a t a l i t y  levels in the 

state. In other words, a state can almost a s s u r e d l y  reduce f a t­

ality (and injury) levels by increasing workers' c o mpensat ion 

b e n e f i t s .

C alifo r n i a  is an exception to this important rule. C a l i­

fornia, at best, p r o v i d e s  only a v erag e workers' c o mpensati on 

benefits. As w e  can  see in T a b l e  1 below, C a l i f o r n i a  has v e r y  

m o d e s t  b e n e f i t  levels.

Table 1. 1984 Workers' Compensation Average Benefit Levels

State
C A L I F O R N I A
Illinois
Indiana
V i r g i n i a

W a s h i n g t o n

Average per Case
? 7,192.29
$ 15,079.93 
$ 2,850.72
$ 10,056.89 

$ 3,421.33

r—



As T a b l e  1 shows, C a l i f o r n i a  trails two of the five states 

c o n s i d e r e d  in terms of w o r k e r s 1 c o m p e n s a t i o n  b e n e f i t  levels.

However, C a l i f o r n i a  w o r k e r s  are m u c h  less l i k e l y  to d i e  on-the- 

job than a r e  w o r k e r s  in a ny of the states included in this group. 

Incidentally, Indiana, V i r g inia, and W a s h i n g t o n  are states, like 

California, w h e r e  the sta te g o v e r n m e n t  has j uris d i c t i o n  ov er job 

safety a n d  health.

C a l i f o r n i a  has d e m o n s t r a t e d  a v e r y  i m p o r t a n t  lesson for 

job s a f e t y  and h e a l t h  advocates. The lesson is that s t rong en­

forcem ent and m o d e r a t e  workers' c o m p e n s a t i o n  b e n e f i t  le vels are 

strong i n d u c e m e n t s  to e m p l o y e r s  to p r e v e n t  job injuries. In fact, 

it is r e a s o n a b l e  to project, absent a return to a strong regulatory 

regime, t h a t  j o b - i n j u r y  and f atality levels in C a l i f o r n i a  will 

e v e n t u a l l y  rise to the l e v e l s  of states w i t h  c o m p a r a b l e  workers' 

c o m p e n s a t i o n  b e n e f i t  levels.

F e d e r a l O S H A

One l e s s o n  can be l e a r n e d  from federal O SHA's p e r f o r m a n c e  

over the l a s t  e i g h t  years. The lesson: L e a d e r s h i p  is critical

to s o u n d  regula t i o n .  T h e r e  can be no q u e s t i o n  that the federal
N

g o v e r n m e n t  b a c k e d  a w a y  f r o m  strong r e g u l a t i o n  in the e a r l y  and 

m i d - 1 9 8 0 s .  S i n c e  1986, federal O S H A  has e n g a g e d  in s o m e  w idely 

v i s i b l e  p e n a l t y  a c t i o n s  a g a i n s t  m a j o r  corporations, a r e v ersal 

of its " b e n d e d - k n e e "  a p p r o a c h  d u r i n g  the e a r l y  year s of the d e­

parting  A d m i n i s t r a t i o n .  However, t h i s  r e v e rsal is far less than



what m e e t s  the eye. T h e  NSWI researc hed federal OSHA's mega- 

fines. As NSWI r e p o r t e d  (1), federal OSHA's m e g a - f i n e s  nearly 

always r e s ulted in m e g a - s w e e t h e a r t  deals. Indeed, O S H A  s eldom 

gains m e a n i n g f u l  a b a t e m e n t  in turn for p e n a l t y  reduction. It 

is p o s s i b l e  that this d e a l m a k i n g  s t r a tegy has g r e a t l y  w e a k e n e d  

the respect e m p l oyers  h a v e  for OSHA. In re viewing fine c o l l e c t­

ion d a t a  compiled  by the D ep artment of Labor's Ins pector General, 

NSWI fou nd-out that less than 24% of U.S. e m p l o y e r s  cited by 

OSHA paid their fines in a timely fashion(2). No b u s i n e s s  or 

state g o v e r n m e n t  could tolerate such a debt collection record.

C A L / O S H A  Versus Federal  O S H A

There are several k e y  differences in the o p e r a t i o n s  of fed­

eral O S H A  and w h a t  was CAL/OSHA. In general, federal O S H A  lacks 

the tools a nd/or the w i l l  to exercise the level and scope of e n­

forcement that existed in California. As w e  w i l l  see later in 

this testimony, that diffe r e n c e  can be m e a s u r e d  in lives.

T h e r e  are k e y  e l e m e n t s  in any p r o g r a m  d e s i g n e d  to gain safety 

and h e a l t h  compliance. These  elements really c a n  be g r o u p e d  into 

three areas: standards, enforcement, and education. For the p u r­

pose of this report, e d u c a t i o n  will not be considered. However, 

the e d u c a t i o n  f u n c t i o n  takes on special m e a n i n g  w h e n  e m p l o y e r s  

k n o w  t h a t  the standar ds w h i c h  have b e e n  p r o m u l g a t e d  a r e  sound and 

will be f a i t h f u l l y  enforced. Economists have d e m o n s t r a t e d  that 

employers w a n t  to in ject as much c e r t a i n t y  as p o s s i b l e  into their



business operations. Safety-oriented e m p l o y e r s  str ongly favor 

sound reg ula t i o n  and enforcement, p a r t i c u l a r l y  if the r e g u l a t i o n  

results in an even p l a y i n g  field, f o r c i n g  u n s a f e  c o i _ e t i t o r s  to 

invest in s a f e t y  measures.

S t a n d a r d s . The record of federal O S H A  in p r o m u l g a t i n g  e f­

fec tive s t a n d a r d s  is pooi*. Indeed, n e a r l y  *11 of the standards 

promulgated by OSHA in recent years c a m e  as a r esult of litigation 

by public i n t eres t g r o u p s  or organized labor. T e s t i m o n y  before 

the U.S. S e n a t e  e a r l i e r  this year d e m o n s t r a t e d  that O S H A  has 

suffered f r o m  a s h o r t a g e  of will to r e g u l a t e  and suffic i e n t  r e­

sources (3). Likewise, the U.S. O f fice of M a n a g e m e n t  and Budget 

b e g a n  demanding, in the early 1980s, e x t e n s i v e  c o s t - b e n e f i t  

analysis for each regulation, an i n t e r v e n t i o n  w h i c h  e f f e c t i v e l y  

s t alled O S H A ' s  r u l e m a k i n g  process '4).

The story in C a l i f o r n i a  was s u b s t a n t i a l l y  different. Until 

recently, t h e r e  a p p e a r e d  to be strong, b i p a r t i s a n  s u pport for 

CAL/OSHA. T h e  d i f f e r e n c e s  that e m e r g e d  over t i m e  w e r e  dramatic. 

C A L / O S H A  s u c c e s s f u l l y  p romulgat ed s t r i c t e r  e x p o s u r e  limits for 267 

cb licals, i n c l u d i n g  23 rep roductive hazards, 29 c a n c e r - c a u s i n g  

agents, and 34 p e s t i c i d e s  (5).

More important ly, CAL/OSHA p r o m u l g a t e d  e f f e c t i v e  standa rds 

f or the c o n s t r u c t i o n  industry. C A L / O S H A  has a c o n s t r u c t i o n  permit 

system, and r e g u l a t i o n s  concerning logging, p e t r o l e u m  d r i l l i n g



and production, c ra ne operation, high h a z a r d  tunneling, a c c i­

dent prevention programs,  a n d  high v o l t a g e  line work. By 

comparison, the federal  gov ern m e n t  has n o t  p r o m u l g a t e d  standards 

for any of these areas.

The absence of f e d e r a l  regulations does n o t  m e a n  that 

federal OSHA does not regulate. However, the a b s e n c e  of s t a n­

dards forces OSHA to rely on what is known as the g e n eral  duty 

clause. The gener al d u t y  clause has been i n c o n s i s t e n t l y  applied 

by federal OSHA, a s ource of irritation for m a n y  employers. E m­

plo yers are e n t i t l e d - - a n d  should d e m a n d — clear rules.

E n f o r c e m e n t . C a l i f o r n i a  authorities l e a r n e d  several years 

ago that strict e n f o r c e m e n t  is an i m p o rtant tool for achieving 

compliance. Clearly, n e i t h e r  the federal g o v e r n m e n t  nor C A L / O S H A  

have proposed a level of fines which c ould f o r c e  e m p l o y e r s  into 

bankruptcy. For the f e d e r a l  government, the a b s e n c e  of s i g n i f i­

cant penalties m e a n s  t h a t  the governme nt must rely, in large part, 

on the good intentions of those employers w h o  c o n s i s t e n t l y  avoid 

compliance. Here, o n c e  again, C A L / O S H A  has d i f f e r e n t i a t e d  itself 

from t h e  federal g o v e r n m e n t  in two v e r y  i m p o r t a n t  ways. First, 

C A L / O S H A  could d e m a n d  i m m e d i a t e  a b a t e m e n t  or c o r r e c t i o n  of unsafe 

w o r k i n g  conditions. B y  comparison, the f e d eral governme nt, if 

required, must seek a c o u r t  order. That d i f f e r e n c e  alone has p r o b­

ably cost lives. T h e  r i g h t  to seek i m m e diate a b a t e m e n t  is c r i t­

ical and cannot be a d e q u a t e l y  emphasized.



The second e n f o r c e m e n t - r e l a t e d  issue c o n cerns  the use of 

criminal prosecutions. The National Safe W o r k p l a c e  Institute

has studied the f e dera l go vernment's r e c o r d  in c o nsi derable d e­

tail. The record is shocki n g l y  weak. Since 1981, the federal 

governme nt has i n d i c t e d  only two firms. One f i r m  was convicted 

and a n other was aequited. A  third, n o n - i n d i c t e d  firm arranged 

for a plea bargain. D u r i n g  that same period, t h e  State of C a l i­

fornia achieved 112 s ucces s f u l  prosecutions. T h e  message: C a l­

ifornia will e n force  the law when e m p l oye rs take actions that 

threaten lives. The federal governme nt does not.

So W h a t ?

To this point, w e  have reviewed impo rtant differ ences in 

job sa fety e n f o r c e m e n t  between what w a s  C A L / O S H A  and the f e d e r­

al government. This lef t that task of e v a l u a t i n g  the impact of 

these two strategi es on: (1> Lives-saved; and (2) Potential

costs. The analysi s c o n d u c t e d  by NSWI i n d i cates that continued 

jurisdiction by the federal government, giv en c u r r e n t  trends, 

w i l l  r e sult in s u b s t a n t i a l l y  more jo b-r e l a t e d  f a t a l i t i e s  in C a l­

ifornia is future years. Indeel, short of r e s t o r i n g  CAL/OSHA, 

t h e  only  w a y  for C a l i f o r n i a  lawmakers to p r e v e n t  an increase in 

fatalities will b e  to s h a r p l y  increase workers' compensation. 

Otherwise, there w i l l  n o t  b e  adequate i n c e n t i v e  f o r  California 

employers to p r e v e n t  j ob-re lated fatalities and injuries.

A  word of c a u t i o n  is in order. The a n a lysis that follows



relies heavily on d e a t h  c e r t i f i c a t e  data. O ther job safety and 

he a l t h  related s t a t i s t i c s  are unreliable. For example, both 

the Bureau of L a b o r  S t a t i s t i c s  (B L S ) and t h e  N a t i o n a l  Safety 

Co uncil (NSC) rely, to s o m e  extent, on e m p l o y e r  surveys, w hich 

is a poor w a y  to c o l l e c t  such important data. W h i l e  d eath c e r­

tif i c a t e s  p r o v i d e  the b e s t  information available, w e  d o  not know 

how much u n d e r r e p o r t i n g  b y  cornoners of p r o p e r  c a u s e  of death 

m a y  exist. For t h e  p u r p o s e  of this analysis, t h ere is no reason 

to b e lieve  that C a l i f o r n i a  coroners u n d e r r e p o r t  p r o p e r  cause of 

d e a t h  more than c o r o n e r s  in other states.

N I O S H  F a t a l i t y  Data

The Hest a v a i l a b l e  s o u r c e  of informatio n c o n c e r n i n g  job 

related  fatality d a t a  is the National I n s t i t u t e s  of O c cu pational 

Sa f e t y  and H e a l t h  (NIOSH) w h i c h  purchases  d e a t h  cert if i c a t e s  

from all states. N I O S H  has analyzed the c a u s e  of deat h in each 

instance. R e c e n tly, N I O S H  r e l eas ed a survey r e p o r t  covering  job 

related  fat alities f r o m  1980-1985. NSWI u s e d  N I O S H  d a t a  to 

assess C a l i f o r n i a ^  e x p e r i e n c e  as c o m par ed w i t h  s e l e c t e d  State 

Plan (state regulated) states and w i t h  s e l e c t e d  f e d e r a l l y  reg­

ula t e d  states. T a b l e  2 (page 10) rev eals t h a t  C a l i f o r n i a  would 

h a v e  e x p e r i e n c e d  203 a d d i t i o n a l  deaths per y e a r  d u r i n g  the N I O S H  

re p o r t i n g  p e r i o d  if it had b e e n  und er federal jurisdiction.

It is l i kely t h a t  f u t u r e  fatalities will s i g n i f i c a n t l y  o u t­

pac e  the 203 a n n u a l  f a t a l i t y  rate reported in T a b l e  2, since



California's actual r e d u c t i o n  in job-relate d fatalities was 

dr o pp ing at a much f a s t e r  r a t e  during the end of the reporting  

p e r i o d  (1984-1985). D u ring  that same period, the w e a k  e n f o r c e­

men t  of the d e p a r t i n g  f e d e r a l  A d m i n i s t r a t i o n  w a s  r e s u lting in 

an increase in the rate of fatalities, p a r t i c u l a r y  for h i g h - risk 

w o r k e r s  (7). Again, it is important to e m p h a s i z e  that s t r ong 

en f o r c e m e n t  will s t i m u l a t e  investments in s a f e t y  equipment, 

w o r k e r  training, a n d  s a f e t y  personnel, c a u s i n g  a r ipple effect 

in fatal ity and injury reductions.

Table 2. F a t a l i t y  Co mparisons B e t w e e n  C a l i f o r n i a  
a n d  S e l e c t e d  States, 1 9 8 0 - 1 9 8 5

F a t a l i t y  Ra te  Per A v e r a g e  A nn ua l
C a t e g o r y 1 0 0 , 0 0 0  Workers F a t a l i t i e s

California 7.1 739
Federal Group* 8.4 876
State Group* 9.7 1,008
Fed/State A v e r a g e  9.1 942
D i f f e r e n c e ............................................... 203

♦Federal Group: F l o r i d a ,  Illinois, Ohio, Pennsylvania,
a n d  Texas.

**State Group: Indiana, Kentucky, Michigan , Oregon,
a n d  Washington.

Compile d by N S W I  from N I O S H  Data.

There is r e a s o n  to b e l i e v e  that C a l i f o r n i a ' s  c o r o n e r s  d o  

a m o r e  accura te job in r e c o r d i n g  the c a u s e  of death. Califo r n i a  

has a strong D e p a r t m e n t  o f  P ubl ic Health a n d  c o r o n e r s  r e c e i v e  

p r i m a r y  medical reports. In general, other states are far less



system atic and complete. Preliminary  results from a study being 

c o n d u c t e d  in O k l a h o m a  i n d i c a t e  that coro ners there u nderrepo rt 

job-related deaths b y  50% (8). If one w e r e  to a s s u m e  that C a l i f­

ornia coroner s r e c o r d  the cause  of death m o r e  accurately, then 

it is p o s s i b l e  that the d i f f e r e n c e  could be an a d d i t i o n a l  50 or 

m o r e  d e a t h s  per year.

Construction

Pr o b a b l y  the m o s t  impor tant research on s a f e t y - r e l a t e d  f a t­

alities was don e in 1987. This study c o n s i d e r e d  only safety r e­

lated d e a t h s  in the 35 m o s t  populous U.S. cities. This analysis 

r anked these cities b y  f atalities per b i l l i o n  d o l l a r s  worth of 

c o n s t r u c t i o n  (9). T h e  e c o n o m i c  value of the constr u c t i o n  was reg­

ionally w e i g h t e d  to e l i m i n a t e  distortions fro m high  cost of living 

cities. C a l i f o r n i a ' s  m a j o r  cities (San Francisco, Long Beach,

San Diego, Los Angeles , a n d  S an Jose) r a n k e d  at the bottom.

T a b l e  3. Ur ba n  C o n s t r u c t i o n  F a t a li ty  Rate s,  1979-1986

S a f e t y- R el at ed  D e a t h s  P e r
C a t e g o r y  F a t a l i t i e s  B i l l i o n  Dollars

C a l i f o r n i a  56 1.26
F e d e r a l  Group* 272 5.89
S tate Grou p* 79 4.26
F e d / S t a t e  A v e r a g e  176 5.08
D i f f e r e n c e .............................................  .170

♦Federal Group: N e w  York, Denver, Jacksonvil le, H o u s­
ton, and  Kansas City.

♦♦State Group: Me mphis, Seattle, Baltimore, Honolulu,
and Detroit.

C o m p i l e d  by NSWI f r o m  d a t a  collected by T h e  N e w  Y o r k  Times



Table 3 clearly s u g gests that unde r federal regulation, we 

can expect 170 additi onal cons truction f a t a l i t i e s  each y e a r  just 

in California's m a j o r  cities! If just the f a t a l i t y  level from 

f e d e r a l l y  regulated c i t i e s  w e r e  considered, then Ca lifo r n i a  f a t­

alities w o u l d  have i n c r e a s e d  b y  206 or b y  467%! This data and 

a n a l y s i s  is important b e c a u s e  c onstr u c t i o n  r e m a i n s  the m o s t  s i g­

nifi c a n t  source of o c c u p a t i o n a l  death in the U.S. Also, it d e m­

ons t r a t e s  the impact that CAL/OSHA, with its thoug h t f u l  and e f­

fective programs, had on t h e  lives of C a l i f o r n i a  workers.

E c o n o m i c s  of Job Safety 

Job safety and h ealth programs have i m p o rtan t economic i m p l i­

cations for workers, e mployers, and governmen t. In the U.S., the 

cost of a job-related i n j u r y  is seldom i n t e r n a l i z e d  to the b u s­

iness environment that g e n e r a t e d  the injury. W h e n  costs a r e  s u c­

ces s f u l l y  internalized, e m p l o y e r s  have s u f f i c i e n t  incentive to i n­

ve s t  in i n j ury-pre vention strategies. Until 1987, California 

a d opted a program of s t r o n g  regulation and e n force ment, featuring 

i m m e d i a t e  hazard a b a t e m e n t  and the p o t e n t i a l  for crimi n a l  e n f o r c e­

ment. U n l i k e  other states, California  has a v o i d e d  d r a m a t i c  in­

creases in workers' c o m p e n s a t i o n  levels as a m e a n s  of i n j u r y  p r e­

vention.

The National S a f e t y  C o u n c i l  (NSC) has e s t i m a t e d  t h e  cost of 

a j o b - r e l a t e d  fatality at $460,000 and t h e  c o s t  of a job-re lated 

injury a t  $12,600 (10). Since the N S C  is l a r g e l y  industry funded,



there is reason to believe that costs are not over-stated. We 

can a s s u m e  that 25% of these costs are e x t ern alized to the p u b­

lic. T a b l e  4 shows the cost impact of job-related fatali ties 

over one-year and five -year time horizons.

T a b l e  4. J o b - R e l a t e d  F a t ality Costs 
(In m i l l i o n  dollars)

F a t a l i t y  Total O ne P ublic One Total Five P u b l i c  Five
Level Year Costs Y e ar Costs Year C osts Y e a r  Costs

100 $ 46 $ 11.5 $ 230 $ 57.5
150 $ 69 $ 17.3 $ 345 $ 86.3
200 § 92 $ 23.0 $ 460 $115.0
300 $138 $ 34.5 $ 690 $172.5

Source: NSWI c alcul a t i o n s  based on N a t io nal Safety
Council i n j u r y  cost estimates.

B a s e d  on the p r e c e d i n g  analy sis of fatalities in federal ly 

r e g u l a t e d  environments, it is highly possible that California's 

fatali ties could increase by 300 per year. Fatalities  a r e  only a 

small p a r t  of total j o b - i n j u r y  costs. One should e xpect that in­

juries w i l l  increase by at least 30,000 a year. By u s i n g  the NSC's 

$12,600 c o s t  estimate, t h e  p r o j e c t e d  cost of injuries w i l l  be 

$378 m i l l i o n  annually. The e x t ernali zed cost of injury in C a l­

ifornia c a n  be c a l c u l a t e d  by multip l y i n g  the a v e r a g e  workers' c o m­

pe n s a t i o n  claim ($7,200) by the number of injuries (30,000) which 

equals $216 million. O n e - f o u r t h  of that cost, $54 million, is p r o­

bab l y  a bsorbed by t h e  public.

T h e r e  is l ittle d o u b t  that increases in job-relate d injuries 

w i l l  r e s u l t  in enormous i n c r eases in workers' c o m p e n s a t i o n  costs.



Moreover, the insurance i n d u s t r y  b e l ieves that a 1% i n c r e a s e  in 

injuries will increase the c o s t  of workers' c o m p e n s a t i o n  t o  C a l­

ifornia employers by at least $40 million. Workers' c o m p e n s a t i o n  

c osts in California co uld e a s i l y  increase b y  $250 m i llion annually.

C o n c l u s i o n

This a n a lysis has not t o u c h e d  upon the s oc ial costs a s s o c i­

ated with job-related f a t a l i t i e s  and injuries. Each day c h i l d­

ren wil l w a i t  at the d i n n e r  t abl e for a p a r e n t  w h o  w i l l  never 

arrive. The agony a s s o c i a t e d  w i t h  that e x p e r i e n c e  simply c an not 

be q u a n t i f i e d  or justly c o m pe nsated. U nless one bel ieves that 

the federal govern m e n t  is g o i n g  to d r a s t i c a l l y  a l t e r  its regula t o r y  

and enforcement  str ategies, t here will b e  sharp increases in i n­

juries and fatalities and c. ildren w i t h o u t  a parent. C AL/OS H A ' s  

impact c a n n o t  be disputed. W i t h o u t  question, the future costs of 

increa sed fatalities a n d  i n j u r i e s  w i l l  g r e a t l y  e x c e e d  the $8 

m i l l i o n  that C A L /OSHA cost C a l i f o r n i a  t a x p ayer s in 1987. The 

NSWI trusts that this t e s t i m o n y  will assist C a l i f o r n i a n s  in coming 

to an informed judgment on P r o p o s i t i o n  97.
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Foreword
This report has been some time in the making. 

Several months ago. representatives from the Founda­
tion cor the Advancement of Industrial Research (FAIR), 
a not-for-profit corporation concerned about protecting 
Indiana workers' safety and health, contacted us after 
the horrible industrial d isaster at Bastian Plating in 
Auburn which claimed five lives.

“'rowing out of this initial contact was a recogni­
tion uiat FAIR and the National Safe Workplace Insti­
tute (NSWI) shared an  interest in promoting workplace 
safety.

Since we wanted to study a state th a t was not 
under federal OSHA jurisdiction, we quickly had a 
convergence of interest. Thus. FAIR commissioned us 
to prepare a report evaluating Indiana’s record of pro­
tecting worker safety and of compensating the victims 
of workplace accidents.

In the ensuing period, we learned that many men 
and women care deeply about the job safety crisis in 
Indiana. In conducting our study, we benefited from the 
insights of numerous individuals, both on and off-of- 
the record.

FAIR was enormously helpful in tracking down 
documents and in gettir to know those who make a 
difference and those who ao not. This project, we trust, 
will be the starting point of an enduring relationship. 
While the National Safe Workplace Institute’s origins 
are substantially d'iferer jo m  those of FAIR we have 
a common bond in our dedication to dramatically 
reduce Job-related deaths and injuries and to protect 
the dignity of Indiana workers and their families.

This project benefited from the special skills of 
David L. Nichols who recently resigned as NSWI’s 
Director of Program Development o accept, a  new 
position with the Jacobs Enginr~ring Group. Mr.



Both men and women are the victims of 
workplace homicide in Indiana. Anytime someone 
dies, it is a tragedy. It is our utmost responsibility to 
leam  from those deaths, to make sure that the same 
does not happen again. Shamefully, Indiana’s leaders 
have not learned these important lessons. This report 
m ust help. That is our duty.

We invite Indiana's political leaders, particularly 
the new Governor, tojoin with us in meeting the victims 
and family members in Indiana’s sorry job safety 
legacy. Perhaps the new Governor will leam the 
lessons which his predecessor.; did not.

In closing, we dedicate this report to the children 
of victims whose lives will be shortchanged by this 
leadership breakdown. May their children not be so 
c .leated.

Nichols added greatly to NSWI and will be missed.

Sincerely,

Joseph A. Kinney 
Executive Director
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The w orking men and  
women of Ind iana are not 
m ean in g fu lly  p ro tec ted  
from unsafe workplace con- 
ditions and once they are in­
jured, compensation is ct 
poverty levels.

Chapter One
Introduction

In 1970, the U.S. Congress passed the Occupa­
tional Safety and Health Act (Job Safety Act), a law 
designed to ensure men and women safe and healthy 
workplaces. Passage of the Job Safety Act, combined 
with state workers’ compensation laws, offered workers 
the promise of workplaces free of job-related injury or 
death.

On a national level, the U.S. has fallen far short 
of th a t goal. For Indiana, the results have been even 
more dismal. The working men and women of Indiana 
are not meaningfully protected from unsafe workplace 
conditions and once they are injured, compensation is 
a t poverty levels.

The Job Safety Act provides state officials with a 
choice. Under law a state can gain jurisdiction of Job 
safety and health regulation if tha t state can assure the 
Secretary of Labor that it is willing and able to provide 
its workers with job safety protection ' qual to that 
offered by the federal government. In turn, the federal 
government will make grants of up to 50% of the costs 
of the program. Indiana is one of 20 states which has 
assumed Jurisdiction for Job safety and health.

In this report, we strive to accomplish several ob­
jectives. We will evaluate Indiana's job safety statistics 
relative to its neighboring sta tes—Michigan, Ohio, 
Kentucky, and Illinois.

These are the states which will compete with In­
diana for new jobs and economic growth Indeed. 
Indiana business groups argue tha t excessive regula­
tions or a “generous" workers’ compensation program 
will jeopardize future economic opportunities for Indi­
ana businesses and workers alike. These claims will be 
examined during the course of this report.

Also, this report will focus on the effectiveness of
the state agency charged with protecting workplace



Page 3

Chapter Two
How Does Indiana Rate 

in the Midwest?

Public official have boasted that Indiana Is the 
tenth safest state In the U.S.1 Hoosiers could be proud 
of such a ranking— if only it were true. The favorable 
Indiana ranking depends upon a 1984 U.S. Bureau of 
Labor Statistics (BLS) study. A study th a t BLS officials 
have acknowledged as flawed because it depends on 
voluntary reporting by employers with 11 or more em­
ployees.

U.S. Job safety and health statistics are signifi­
cantly flawed, as a 1987 National Academy of Sciences 
report revealed.2 Recent government action shows tha t 
employers dramatically underreport workplace injuries 
and even fatalities.3

The most reliable study available was published 
by the National Institute of Occupational Safety and 
Health (NIOSH). It. paints a far different picture of 
Indiana. The NIOSH study used a form of evidence 
which is hard to refute, death certificates.4 The NIOSH 
study team looked at death certificates in all 50 states 
and found Indiana to be far above average for the U.S.

Indiana's fatality results are even less impressive 
when one considers th a t the states with the highest 
death rates are heavily rural states such Alaska, Idaho, 
Montana, South Dakota, and Wyoming. These states 
have high fatalities because of population dispersion 
and the problems which exist in getting proper medical 
treatm ent to seriously injured workers. In other words, 
a Montana worker has a much higher chance of dying 
from a  workplace accident than a  similarly injured 
worker in Indiana, since travel time to hospitals is 
longer. Improved traum a and health care in ru ral 
areas, especially in states like Montana, would reduce 
job-relate^ fatalities.
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The w orking men an d  
women of Ind iana are not 
m ean in g fu lly  p ro te c ted  
from unsafe workplace con­
ditions and once they are in ­
jured, compensation is a t 
poverty levels.

Chapter One
Introduction

In 1970, the U.S. Congress passed the Occupa­
tional Safety and Health Act (Job Safety Act), a law 
designed to ensure men and women safe and healthy 
workplaces. Passage of the Job Safety Act, combined 
with state workers’ compensation laws, offered workers 
the promise of workplaces free of job-related injury or 
death.

On a national level, the U.S. has fallen far short 
of th a t goal. For Indiana, the results have been even 
more dismal. The working men and women of Indiana 
are not meaningfully protected from unsafe workplace 
conditions and once they are injured, compensation is 
a t poverty levels.

The Job Safety Act provides state officials with a 
choice. Under law a state can gain jurisdiction of Job 
safety and health regulation if that state can assure the 
Secretary of Labor that it is willing and able to provide 
its workers with job safety protection equal to that 
offered by the federal government. In turn, the federal 
government will make grants of up to 50% of the costs 
of the program. Indiana is one of 20 states which has 
assumed Jurisdiction for Job safety and health.

In this report, we strive to accomplish several ob­
jectives. We will evaluate Indiana’s Job safety statistics 
relative to its neighboring states-M ichigan, Ohio, 
Kentucky, and Illinois.

These are the states which will compete with In­
diana for new jobs and economic growth. Indeed, 
Indiana business groups argue th a t excessive regula­
tions or a ‘‘generous’’ workers’ compensation program 
will Jeopardize future economic opportunities for Indi­
ana businesses and workers alike. These claims will be 
examined during the course of this report.

Also, this report will focus on the effectiveness of
the state agency charged with protecting workplace
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take corrective action.
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safety and health, the Indiana Occupational Safety and 
Health Administration (IOSHA}. We have scrutinized 
the effectiveness of IOSHA We especially focus on the 
tragic community of Auburn and the unwillingness and 
inability of IOSHA to come to grips with problems in 
northwest Indiana.

Enforcement, in our view, is an important 
element of prevention. The second leg of prevention is 
the compensation system. Clearly, as long as the costs 
of enforcement and compensation are less than  the 
costs of prevention, employers will have little incentive 
to take corrective action.

Before we begin our examination, it is important 
to note th a t safe and healthy workplaces are not a “gov­
ernment only" question. Many employers have worked 
constructively with workers to achieve reasonably safe 
and healthy work environments.

The role of government concerns employers who 
have not made workplace safety and health a high pri­
ority. Effective regulation can stir those employers with 
whom safety and health are not priorities and engage 
them in initiatives which are essential for making 
workplaces safer and healthier. If the existence of regu­
lation is not enough, then the enforcement agency 
m ust have the legal muscle to effectively regulate. If an 
agency cannot effectively regulate, then one must 
question the desirability of maintaining th a t organiza­
tion.
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Chapter Two
How Does Indiana Rate 

in the Midwest?

Public official have boasted th a t Indiana is the 
tenth safest state in the U.S.1 Hoosiers could be proud 
of such a ranking— if only it were true. The favorable 
Indiana ranking depends upon a 1984 U.S. Bureau of 
Labor Statistics (BLS) study. A study th a t BLS officials 
have acknowledged as flawed because it depends on 
voluntary reporting by employers with 11 or more em­
ployees.

U.S. job safety and health statistics are signifi­
cantly flawed, as a 1987 National Academy of Sciences 
report revealed.2 Recent government action shows that 
employers dramatically underreport workplace injuries 
and even fatalities.3

The most reliable study available was published 
by the National Institute of Occupational Safety and 
Health (NIOSH). It paints a far different picture of 
Indiana. The NIOSH study used a form of evidence 
which is hard to refute, death certificates.4 The NIOSH 
study team looked at death certificates in all 50 states 
and found Indiana to be far above average for the U.S.

Indiana’s fatality results are even less impressive 
when one considers th a t the states w ith the highest 
death rates are heavily rural states such Alaska, Idaho, 
Montana, South Dakota, and Wyoming. These states 
have high fatalities because of population dispersion 
and the problems which exist in getting proper medical 
treatment to seriously injured workers. In other words, 
a  Montana worker has a  much higher chance of dying 
from a  workplace accident than a similarly injured 
worker in Indiana, since travel time to hospitals is 
longer. Improved traum a and health care in rural 
areas, especially in states like Montana, would reduce 
job-related fatalities.



r Page 4

Indiana and Its Neighbors~
Who is Safe?

An objective determination of how safe Indiana 
workplaces are can be made by comparing actual 
workplace deaths in Indiana with its neighboring 
states: Michigan, Ohio, Kentucky, and Illinois.

Compared with bordering states, Indiana ranks 
only above Kentucky and substantially worse than 
Michigan, Ohio, or Illinois. While it is difficult to 
determine, it is very likely tha t Kentucky’s higher 
death rate is due to mining fatalities.

As we can see fromTable 2.1, the average fatality 
rate in Illinois is 13.5% below that in Indiana. The 
comparison is even more dramatic for Michigan, 33% 
below Indiana, and Ohio, which is 37% below Indiana. 
This means tha t three Indiana workers die for every 
two in Michigan and Ohio. Michigan and Kentucky are 
state-regulated, while Ohio and IlTnois are federally- 
regulated.

Table 2.1

Traum atic O ccupational Fatalities, 1980-85
Average Annual Number & Fatality Rate, 

for Private Sector Workers

Average Annual Fatality Rate
State Number per 100,000
Illinois 309 7.1
INDIANA 160 8.2
Kentucky 160 14.0
Michigan 167 5.5
Ohio 200 5.2

Source; NIOSH



r   ------------------------------------------------- — ' — ----------------

Page 5

This means that three con­
struction workers in Ind i­
ana are dying for every two 
in Michigan and Ohio.

Construction
The largest source of job-related deaths in the 

U.S. is the construction industry. Only Kentucky has 
a higher construction death rate than Indiana of the five 
states reviewed in this study. Once again, however, 
Indiana's death rate is substantially higher than tha t in 
Michigan, Ohio, or Illinois. In this instance, Indiana’s 
fatality rate of 34.1 per 100,000 construction workers 
is much higher than  the national average of 24.1.

Table 2.2

Traum atic O ccupational Fatalities, 1980-85
in the Construction Industry

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 42 26.0
INDIANA 26 34.1
Kentucky 19 42.0
Michigan 20 20.5
Ohio 30 21.4

Sourc*: NIOSH

As we can see from Table 2.2, the construction 
death rate in Illinois, the next closest state is 24% lower 
than the death rate in Indiana. The comparison is even 
more dramatic for Michigan and Ohio.

The construction death rate in Michigan is 40% 
below Indiana’s and the death rate in Ohio is 37% below 
its neighbor, Indiana. Again, this means tha t three 
construction workers in  Indiana are dying for every two 
in Michigan and Ohio.
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Manufacturing
Indiana has a slightly better record in manufac­

turing than in construction. There are a number of 
large, highly1 unionized auto manufacturing plants in 
Indiana whicn tend to provide safer workplaces than 
non-union manufacturing. Kentucky, consistent with 
trends in other areas, has a  higher death rate than 
Indiana. Indiana and Illinois have the same death 
rates, but Michigan and Ohio, which are heavily union­
ized in relative-terms, have much lower death rates.

Table 2.3

Traum atic O ccupational Fatalities, 1980*85
in M anufacturing

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 39 3.4
INDIANA 21 3.4
Kentucky 13 5.1
Michigan 24 2.5
Ohio 34 2.9

Source: MOSH

The manufacturing death rate in Michigan is 
23.5% below Indiana, while th a t of Ohio is 14.8% below 
Indiana.

Public Utilities

In the fourth category which we examined, trans­
portation, communications, and public utilities, the 
same pattern prevails—only Kentucky has a worse 
death rate than Indiana. However, Indiana’s death rate 
of 37.8 per 100,000 Indiana workers is much higher



Ind iana workers are fa r 
more likely to die than their 
counterparts in neighbor­
ing Michigan, Ohio, and  I l­
linois.
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than its midwest neighbors.

Table 2.4

Traum atic O ccupational Fatalities, 1980-85
in Transportation, Communications, 

and  Public Utilities

Average Fatality
Annual Rate Per

State Number 100,000

Illinois 51 21.9
INDIANA 35 37.8
Kentucky 30 57.4
Michigan 28 20.8
Ohio

Source: NIOSH

46 24.9

The relative statistics from transportation, com­
munications, and public utilities are dramatic. An 
Indiana worker employed in the area of public utilities 
has a much higher chance of being killed than his or 
her counterparts in Michigan, Ohio, or Illinois. A 
worker in this category h as a 42.1% less chance of 
being killed in Illinois, a 45% less chance in Michigan, 
and a 34.2% less chance in Ohio.

Conclusion
As we have seen, Indiana workers are far mo e 

likely to die than their counterparts in neighboring 
Michigan, Ohio, and Illinois. Unfortunately, mine- 
related fatalities tend to make it difficult to compare 
Kentucky with Indiana.

Furthermore, it is likely th a t Indiana's state job 
fatality statistics are inaccurate. Aforthcoming study 
reveals that one-fifth of Indiana'sjob-related deaths do



not yield workers’ compensation claims5 when death 
certificate data are matched with workers’ compensa­
tion claims.

This means th a t fatalities are either underre­
ported or do not involve workers’ compensation claims. 
In the case of individuals who do ro t  have dependents. 
Indiana law limits workers’ compensation to only bur­
ial expenses.

Finally, this review has not considered agricul­
tural fatality data. Purdue University has an outstand­
ing farm safety program which benefites thousands of 
Indiana farmers. Generally, agriculture is not regu­
lated in the U.S., even though agriculture may have a 
higher death rate than mining.6



It is a shame anytime some­
one dies. But in this case, 
th a t shame is magnified by 
the youth of the five workers 
who died. Everything that 
they would have produced 
or done in their lifetime is 
lost.
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Chapter Three
Auburn, Indiana 

A Tragedy Waiting to Happen
Auburn, Indiana has become Infamous over the 

past five months and for some time to come It will be 
remember as the town where "those workers died." On 
June  28, 1988 tragedy struck Bastian Plating Com­
pany. It is a day that few in Auburn will ever forget.

It is a shame anytime someone dies. But in this 
case, tha t shame is magnified by the youth of the five 
workers who died. Everything th a t they would have 
produced or done in their lifetime is lost. It is also a 
shame because their deaths were needless and pre­
ventable.

The Indiana Occupational Safety and Health 
Administration had warning signals regarding the 
problems in Auburn several years before this five- 
person tragedy occurred. On April 4, 198G, Darrell 
Bland, a worker at the Aubum  Foundry, was killed 
while working with solvents. Bland’s death was the 
fifth a t th a t plant since 1974.

•The first death occurred in October 1974 when 
Leroy Funk, 30, was killed when a casting fell through 
the roof striking him on the head.

•The second occured in April 1976, when John 
Mann, 32, died after a grinding wheel exploded and 
pieces struck him in the abdomen.

•The third occured in September 1978, when 
Thomas Takacks, 19, was killed in a  conveyor belt 
accident.

•The fourth occured in May 1979, when Willis 
Chrisman, 46, was checking the electrical hook-up on 
a furnace and he was electrocuted. Bland’s death was 
the fifth in a never-ending litany of death in Aubum.
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A news release reported Bland‘s wife as saying, 
“What is going on where my husband and five other 
employees died in a 13-year period?"7

But apparently the warning signals were not 
bright enough for IOSHA to see, as citations were issued 
in some of those instances bu t the unsafe situations 
were allowed to remain.

On Ju ne  28, 1988, five workers a t the Bastian 
Foundry died. They were Jeff Link, 25, Barney Sweet, 
21. Larry O. Hensinger, 29, BillM. Freeze, 19, and Craig 
Fogle, 19. Link was cleaning sludge out of a tank when 
he was overcome by hydrogen cyanide. The other 
workers died attempting to rescue Link or each other. 
Bastian had a history of problems which IOSHA ig­
nored.

The Bastian deaths were the topic of news stories 
as authorities tried to get to the bottom of this tragedy. 
Family members lashed out at the different parties who 
they blamed for the accident, namely IOSHA and the 
company, Bastian Plating.

IOSHA issued Bastian Plating four knowing cita­
tions, two serious citations, and six non-serious cita­
tions. The total proposed fine was $41,700 for the five 
deaths.

For those who have had a workplace accident or 
for those who have had a family member die, there are 
many different reactions. Often these victims either 
want to shu t themselves away and forget. Others want 
to prevent the same thing from happening to someone 
else. IOSHA has used the former approach for too long. 
They should begin to adopt the latter approach.

In most Instances, mistakes can be a positive 
influence if something is learned. But IOSHA appar­
ently did not leam  from the first five deaths. One can 
only hope th a t the same cannot be said about these 
recent five deaths.
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Chapter Four
IOSHA 

A Safety Agency in Disguise?

In Indiana, the primary agency which has the 
task  of protecting workplace safety and health is toe 
Indiana Occupational Safety and Health Administra­
tion (IOSHA). IOSHA combined with toe Indiana Occu­
pational Safety Standards Commission (OSSC), should 
form an effective partnership which would lead to a 
reduction in Job injuries and diseases.

Unfortunately, it does not work tha t way in 
Indiana. IOSHA is understaffed and lacks toe political 
and legal clout th a t is essential for a meaningful 
program. As we saw in Chapter Two. Indiana clearly 
has a poor safety and health record, especially in 
comparison with comparable Midwest states.

As we saw in Chapter Three, toe recent tragedy 
in Aubum  is an example of what can happen if safety 
and health conditions are neglected over time.

In this chapter, we focus on evaluating toe 
performance of IOSHA and its sister standards-setting 
agency, the OSSC. Despite toe dedication of its em­
ployees, IOSHA has failed to live-up to its commitment 
in promoting safer and healthier workplaces for Hoo- 
siers.

A Job safety and health agency, whether a t the 
federal or state level, maintains and increases its 
effectiveness and credibility depending upon its ability 
to:

1) enforce the safety and health standards 
though the use of inspections and civil and criminal 
penalties;

2) commit adequate resources to the task; and
3) set standards which protect the safety and
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health of workers under its jurisdiction
With regards to each of the aforementioned three 

measures upon which effectiveness and credibility 
rests, Indiana’s Occupational Safety and Health Ad­
ministration (IOSHA) falls short.

Inspections: A Cover-up?
At first glance, statistics appear to show that 

IOSHA is performing its inspection function a t a level 
which exceeds federal OSHA and which compares 
favorably to other state administered job safety pro­
grams.

In 1986, for example, Indiana conducted 96 
inspections per IOSHA inspector and inspected a total 
of 4% of the sta te’s workplaces. By comparison, federal 
OSHA’s record for that year, was 62.5 inspections peir 
federal OSHA inspector. Only 2.8% of the workplaces 
under its jurisdiction were inspected.8

However, on closer examination, the Indiana 
record is shown to be less than what meets the eye- 
much less. As Table 4 shows. Indiana has shifted its 
inspection resources from private sector companies, 
which employ 86.8% of the state’s workers and account, 
for 92.3% of the occupational injuries and illnesses, to 
the public sector.

From 1982 to 1986, public sector inspections 
grew by 745% while private sector inspections fell by 
11.6%. Workers employed by the state and local 
governments are now nearly 4.5 times more likely to see 
an IOSHA inspector than  are workers on construction 
sites, in factories, or in private offices. The private 
sector employs more than  80% of the Indiana's citizens.

In addition, Indiana seriously lags behind other



IOSHA Inspection  Totals 
1982 & 1986

1982

Table 4.1

Type of
Workplace Number % of Total
Industrial 1,957 44.6
Construction 1,898 43.2
Health 765 3.8

Totals
Private Sector 4,620 91,6
Public Sector 369 8.4

1986
Type of
Workplace Number % of Total
Industrial 651 9.5
Construction 3,080 45.1
Health 354 5.2

Totals
Private Sector 4,085 59.8
Public Sector 2,744 40.2

Source; Legi»l»tive Service* Agency, p. 22

state OSHA programs and federal OSHA in addressing 
the problems of occupational health inspections. In 
1986, IOSHA conducted 354 health inspections. This 
number represented only 5.2% of the total inspections 
done by IOSHA in 1986.

Other state-plan sta tes generally devote 10% or 
more of their Inspection resources to health inspec­
tions and federal OSHA completed nearly three times 
the number of health inspection as Indiana. Federal 
OSHA devoted 15.3% of its total inspections to health 
inspections.9
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Civil Penalties

To make employers comply with health and 
safety standards and to deter violations, job safety 
programs assess civil penalties against violators. As 
with safety and health standards, Indiana has followed 
the federal standard by adopting meager penalties 
which, at best, represent a slap on the wrist.

Penalties range from $1,000 for non-serious, 
serious, and failures to abate safety problems to 
$10,000 for employers who knowingly violate s tan ­
dards.10

The penalties for workplace safety violations have 
remained unaltered since 1971 when workplace safety 
was first regulated. If penalties had been adjusted for 
inflation, a $10,000 knowing citation would, in 1988, 
cost employers $29,700. A serious citation would carry 
a fine of $2,970. Inflation has eroded the value of IOSHA 
fines by 68%, as shown in Table 4.2.

Table 4.2
OSHA Civil Fines 

Current <fr CIlU.ArViL'ited.Ein.'isl.

I  $10,000 
s

<
X
C/3o
cCl
ji $ 1,000V

BBBBmBMBB
Depreciated Fine Value- $3,400

COLI Adjusted Fine- $24)70 

Depreciated Fine Value- $340

$10,000 $20,000 
Dollars

j __

$ 3 0 ,0
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IOSHA has never referred a 
case to prosecutors for the 
consideration o f a job safety 
and/or health prosecution.

Beyond falling to keep civil penalties at a pace 
with inflation, IOSHA has been reluctant to impose civil 
penalties. From 1984 to 1986, IOSHA inspectors 
issued an average of $5.197 in total penalties per year. 
When divided by the 96 average inspections per inspec­
tor in 1986, the average fine amounts to $54.14 per in­
spection.

The IOSHA record, as shown in table 7, falls 
34.3% below that of federal OSHA inspectors who 
averaged $7,910 in fines per year during the same 
period. An federal OSHA inspector completes an 
average of 62.5 inspections in 1986. The average fine 
per inspection by federal OSHA was $126.56.

T able  4.3

Penaltie s p e r  In specto r
Federal OSHA v. Ind iana OSHA

1984 1985 1986 1983-86

Federal OSHA $5,544 $7,142 $11,044 $7,910
Indiana OSHA $4,229 $5,028 $6,334 $5,197
Source: LSA and U.S. Department of Labor Report to President for 1986

Criminal Penalties
In addition to civil penalties, federal occupa­

tional safety and health law permits the criminal prose­
cution of employers who commit a willful violation of 
safety and/or health standards which contributes to 
the death of an employee.

Indiana’s state OSHA law is silent on criminal 
prosecutions. In fact, IOSHA has never referred a  case 
to prosecutors for the consideration of aj ob safety and / 
or health prosecution. State officials have indicated 
tha t they believe th a t IOSHA had no authonty to do so.

By abdicating the sta te’s role in prosecuting 
violations of workplace safety and health, Indiana has
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slammed the door on justice for workplace safety vic­
tim s and their family members.

Moreover, it is possible th a t th is gap in enforce­
m ent powers may constitute a failure by the state to 
maintain a safety program which is a t least as effective 
as the federal government’s OSHA program.

Since 1980, California has prosecuted 292 cases 
and secured 112 convictions for workplace safety viola­
tions.11 The result has been a construction death rate 
which is almost 3 times lower than  other state-plan 
states and almost 4 times lower than  the fatality rate in 
federal OSHA states. See table 4.4.

Table 4.4

Workplace Safety F a ta lity  Rates
in Major Cities

Deaths Per Billion Construction $
Federal OSHA States 4.22
State-PIan States 3.25
California 1.14

Compiled by NSWI from The New Y ork  Tunee, September 21,1987

IOSHA Resources
Funding constraints on IOSHA play an important 

role in limiting its effectiveness. In 1986, Indiana spent 
37.5% less per worker th an  other state OSHA program 
and 46.3% less than federal OSHA.

The federal government is partly responsible for 
the underfunding of IOSHA. However, Indiana also 
shares the blame. The problem is two-fold:

I) federal OSHA grants to Indiana are dispropor­
tionately smaller than grants to other state-plan states; 
and



2) Indiana appropriates proportionately less to its 
OSHA program than do other states.

Table 4.5

Comparison of OSHA Funding
Fiscal Year 1986

Indiana
State-PIan States 
Federal OSHA

Total $ Federal State
Per Worker Share Share

$1.73 830 900
$2.77 $1.66 $1.11
$3.22 $3.22 —

The pattern of underfunding by federal OSHA is 
long standing. In FY 1981, Indiana received 65 * per 
worker in federal OSHA funding. Funding for other 
states ranged from 67 ♦ per worker in North Carolina to 
$2.21 per worker in Washington. While the gap has 
narrowed in recent years, it remains excessive.

Despite its difficulties in obtaining federal fund­
ing, Indiana cannot escape scrutiny. The state has 
failed to fill the gap created by insufficient federal 
support.

The Legislative Service Administration reported 
th a t low-salary levels have contributed to a high tu rn ­
over rate among IOSHA inspectors. Entry level safety 
inspectors have a base pay of $15,132 compared to 
$16,619 in Ohio and $22,195 in Michigan.12

OSSC

The Occupational Safety Standards Commission 
(OSSC) in Indiana is charged with setting standards 
which will protect the sta te’s workers from safety and 
health violations. Like the 19 other state-plan states,



Only once, in 1983, has the 
OSSC adopted a standard  
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m andated by the federal 
government.
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Indiana Is obligated, as a minimum level of enforce­
ment, to enforce federal standards.

Only once. In 1983, has the OSSC adopted a 
standard which was not previously mandated by the 
federal government.

Clearly, the OSSC is seriously understaffed and 
underfunded. If state leaders do not want the OSSC to 
fulfill a needed mission, then the commission should be 
terminated. Otherwise, the OSSC should be properly 
funded and mandated to address critical regulatory 
opportunities designed to promotejob safety and health 
in Indiana.

Conclusion
The problems experienced by IOSHA are three­

fold.

1) Both civil and criminal penalties against Job 
safety and health violators are little or under used in 
Indiana. The penalties have never been altered to reflect 
the changing economy or to impose the severity needed 
to keep employers in line.

2) Both the federal government and the state of 
Indiana have devoted too little of their total resources to 
IOSHA. Without funding, the agency can hardly be 
expected to draw top-notch, experienced inspectors or 
administrators. And, if IOSHA receives neither federal 
nor state backing, then the agency can hardly be ex­
pected to fulfill its mission.

3) The standard-setting commission has basic 
flaws in its organization, funding, and mission 'which 
have led to its present day inert form of only approving 
what the federal government passes down the pipeline.
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Chapter Five
Indiana Workers’ Compensation 
A Benefit Program or A Shield 

to Justice?
If a worker is hurt or injured, they m ust rely on 

workers’ compensation insurance for income protec­
tion during the period during which they are out of 
work. Workers’ compensation programs, which date 
back to the early 1900s, are designed to provide work­
ers with modest income protection in the case of injury 
or illness, while at the same time, protecting employers 
against liability litigation.

In many respects, the trade-off implicit in work­
ers' compensation Is a Devil’s bargain for workers— 
modest income protection in exchange for the right to 
recover the true costs.

Workers’ compensation is more than  an insur­
ance and benefit program. Workers’ compensation can 
actually reduce public expenditures by serving as an 
incentive for employers to reduce injuries, fatalities, 
and disease. The way that the program should work is 
simple.

First, the benefits must meaningfully compen­
sate for the cost of a job injury. Since employers must 
pay the cost, higher costs provide greater incentives for 
employers to reduce claims (injuries).

Second, sensible programs m ust be as “experi­
enced’’ based as possible. If a  state regulates the 
insurance industry in such a way so the premiums 
(cost of insurance) do not reflect actual losses (benefits 
paid), then employers in th a t state have limited reason 
to reduce injuries.

The workers’ compensation system in Indiana 
provides firms with little reason to reduce injuries. 
Indiana has the lowest workers' compensation costs.
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based on average annual benefit costs per employee, in 
the entire U.S., as shown in Table 5.1.

Table 5.1

1985 Benefit Cost Per Covered Employee

Benefit Cost 
State Per Employee
Alabama $198.00
California $314.00
Florida $233.00
Illinois $231.00
INDIANA $ 90.00
Kentucky $276.00
Michigan $255.00
Mississippi $157.00
New Mexico $318.00
Ohio $365.00
West Virginia $558.00
Source: National Foundation for Unemployment Compensation 
and Workers' Compensation

Indiana is the only state where costs are double 
digit. Since the cost of workers' compensation is such 
a small part of the cost of doing business in Indiana, 
incentives to prevent injuries are correspondingly low.

Indeed, state officials use this argument as an in ­
ducement to a ttrac t new business. State officials 
should think through the implications of the message 
they are sending.

Indeed, th a t message, to the extent it persuades 
employers concerned about workers’ compensation 
costs, really involves the importation of death and 
injury from other states. If anything, state officials 
should impose high licen >ing fees on employers with 
high Experience Modification Ratings (EMRs, the rela-
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low benefits a s compared 
with neighboring states. 
Illinois, the highest of the 
states, has an  average bene­
fit per claim which is 5.3 
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tive rating of tha t firm versus other firms in the indus­
try) which wish to relocate to Indiana.

Another example of the parsimonious cost of 
workers compensation in Indiana can be seen in an 
analysis of base rates in the construction industry. The 
base, per $100 payroll, for those involved in electrical 
wiring in Indiana is only $1.78. Indiana's border states 
are Michigan ($5.75), Kentucky ($3.54), and Illinois 
($7.38). Once again. Indiana is a t the bottom of the 50 
states.13

An analysis of average workers' compensation 
benefit* (see Table 5.2) shows that Indiana has outra­
geously low benefits as compared with neighboring 
states. Illinois, the highest of the states, has an  average 
benefit per claim which is 5.3 times higher than 
Indiana’s. Meager compensation results in lessened 
incentive on the part of employers to reduce injury and 
disease.

Table 5-2

Average W orkers’ Com pensation P ayou t Levels
1984

Total Compen­ Average
State Caseload sation Paid Per Case
Illinois 54,723 $824,872,000 $15,079.93
INDIANA 47,031 $133,984,000 $ 2,850.72
Kentucky 37,145 $193,854,000 $ 5,239.30
Michigan 75,045 $629,560,000 $ 8,394.13
Ohio 111,772 $1,121,001,000 $10,029.35
Compiled from Accident Facta, 1987, Pag* 34, 
National Safety Council, Chicago, Qlinoia

Indiana’s workers’ compensation program is 
stacked in favor of employers and against workers in 
every important respect. Indeed, the Japanese 
External Trade Organization (JETRO), which advises
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Japanese firms on industrial location decisions, coun­
sels Japanese firms against locating plants in Indiana 
because of its poor workers' compensation levels.1* 
JETRO officials point out in interviews that Japanese 
managers feel a high degree of responsibility for their 
workers. Partly as a resu lt of this concern, many major 
Japanese plants have been built in Michigan and 
Illinois, states which have far more generous injury 
compensation programs.

Recently, the Indiana Legislature made modest 
improvements in workers' compensation benefits. 
More importantly, Indiana has scheduled significant 
increases in total disability payments, which will rise 
from $190 a week to $294 a week in 1990. Also, the 
duration of benefits is important, particularly to those 
who have permanent disabilities. Table 5.3 shows how 
Indiana compares with neighboring states.

Table 5.3
Maximum Total D isability  Benefit Levels 

U nder W orkers’ Compensation

Maximum Benefit Benefit
State Per Week Limitations
Illinois $554.00 Life
INDIANA $294.00 500 Weeks
.Kentucky $331.00 Duration
Michigan $397.00 Duration
Ohio $385.00 life

What happens to Indiana workers who are per­
manently disabled after their benefits are exhausted? 
That is a critical question. Unfortunately, there are no 
surveys which provide definitive information. However, 
it is likely that many of these individuals end-up on 
public welfare. Indeed, as case payments can help 
generate overwhelming financial problems which may 
in  tu rn  lead to family and/or societal problems.
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Indiana workers' compen­
sation laws allow employers 
or insurance companies the 
right to terminate benefits 
without a hearing.

Indiana's permanent p a r ­
tia l disability is257% below 
the national average.

Termination Hearings
Indiana workers’ compensation laws allow em­

ployers or insurance companies the right to terminate 
benefits without a hearing. While comprehensive data 
are not available, Indiana is alone among its neighbors 
in adopting such an arbitrary and capricious policy.

Since insurance is both mandated and regulated 
by the state, the state condones such use of power. The 
unilateral termination of benefits by the state of Indi­
ana Is currently being challenged in U.S. District Court 
as a violation of due process.15

Moreover, Indiana procedures allow the em­
ployer the right to select an injured worker's doctor. 
While it is impossible to determine, it is only logical tha t 
some doctors may tilt their medical judgement in an 
employer’s favor.

The doctor's inducement for such decisions is 
simplyfuture business. Itis only logical that employers 
retain doctors who provide them with favorable serv­
ices. In this context, It is Important to emphasize that 
Indiana’s compensation levels are hardly high enough 
to induce individuals to deliberately stay out of work.

Other Benefit Issues
Indiana is consistently cheap in virtually every 

category— in the am ount of compensation paid for a 
lost limb or in  th e  duration of benefits for partial dis­
abilities, for example. Indeed, the Legislative Services 
Agency has reported th a t Indiana's permanent partial 
disability is 257% below the national average.

Nor does Indiana law require th a t benefits be 
paid in a timely fashion, allowing employers and insur­
ance companies an opportunity to hold onto capital, 
earning interest at the expense of the injured. In every 
conceivable respect, the Indiana workers’ compensa­
tion system is stacked in favor of the employers a t the 
expense of those injured or ill.
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Furthermore, the State of Indiana does not re­
quire employers to pay for the cost of vocational reha­
bilitation. Indiana is one of only seven states whose 
workers' compensation laws contain no vocational re­
habilitation component. The result, as we will see in the 
next chapter, is a tragic saga for workers and their 
families.
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Chapter Six
The Human Dimension

Each day, Indiana suffers a hum an toll of Job- 
related death, injury, and sickness. The numbers, if 
they could be accurately calculated, would be numbing. 
As citizens, we have grown numb to the steady drum­
beat of death, injury, disease, and disfigurement. We. 
as a society, accept Job injury and disease as a neces­
sary if unwanted part of industrial life.

If society is numb to Job injury, individual fami­
lies are not. Real men and women are really injured. 
Their story tells of the hum an dimension of the pain and 
suffering and the costs, economic and social, that 
families and society bears. We will let them tell their 
story.

Elizabeth Groves. Hagerstown
“I keep pretending he is still coming." said Eliza­

beth Grovers. "Each Sunday, we used to go out and see 
our friends and family. Now, when Sundays come. I 
don't pu t on my clothes."

Mrs. Groves, 59years old, was happily married to 
Richard Groves, a lineman for Henderson Electric of 
Louisville. Kentucky. On Ju n e  16, 1987, Mrs. Groves 
got some terrible r^ws. Richard had been electrocuted.

The tragic news of Richard’s death foreshadowed 
worse events to come. “I have never received the full 
story of what happened. Indiana OSHA never called me.
I never did hear a wordfrom Henderson Electric. I heard 
th a t  Henderson Electric received a fine of $1,700."

For Mrs. Groves, life had suddenly taken a turn 
for the worse.

“I went five months without a check," Mrs. 
Groves remarked. "The hospital where Richard died 
and the lab both threatened to sue. I begged Hender-
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son Electric and the insurance people to straighten out 
the situation. Things changed only when Congress­
m an (Phillip) Sharp intervened on my behalf."

"My husband was a lineman for 35 years." 
continued Mrs. Groves. “I now have to live on for a 
month what I used to budget for a week. I get $720 a 
month. Of that, I spend $200 right-away for my 
medical (insurance)."

"I don’t know what I will do when my benefits 
run-out a t the end of the 500 weeks. The thought of it 
scares me. I Just don't know what. I will do."

Pessv Hoffelder, Auburn
On December 16, 1986, Peggy Hoffelder’s hand 

was crushed when the machine she was operating 
malfunctioned.

Ms. Hoffelder worked making small rubber parts 
for automobiles. The machine she operated had been 
designed so th a t she had to reach into the machine 
during the machine’s cycle to remove each part.

Although Ms. Hoffelder had had the machine 
previously checked-out, it malfunctioned on tha t day 
and came down upon her hand while she was reaching 
into the machine to remove a part.

Looking back, Peggy Hoffelder says the company 
where she worked was not unlike a  foreign land. “They 
can do anything to those people in there (their workers), 
and there is nothing anyone can do about it.

“I never knew anything about (workers’) compen­
sation laws before. Unfortunately, I have become very 
well acquainted with them during the past few years." 
After the accident, Ms. Hoffelder was simultaneously 
undergoing medical treatments and trying to receive 
retribution. She learned th a t she was, and still is, a t the 
mercy of her former employers.
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I f  she wanted her medical 
treatments to be paid for, she 
had no voice in choosing the 
doctors she saw or the treat­
ments she received.

First, if she wanted her medical treatments to be 
paid for, she had no voice in choosing the doctors she 
saw or the treatments she received. The company 
doctor met her a t the hospital over an hour after the 
accident and he decided which surgeon would recon­
struct her hand.

After six months, she still could not return to 
work, so she was sent to two other specialists for two 
more operations.

Last November, the doctors decided tha t no more 
could be done for Ms. Hoffelder. “I have ju s t recently 
gotten so I can use my hand." With a lot of aspirin and 
a splint, Ms. Hoffelder says she can do some things with 
her hand. “I think it is as good as it is going to get."

Second, the company she worked for is self- 
insured and the doctors who treated her were hired by 
the company. Ms. Hoffelder’s compensation payments 
continue to be based upon the evaluation of her 
condition by those doctors. While working, Ms. Hof­
felder made about $400 a week. Now she receives $190 
a week in workers' compensation.

At one point, from November 1987 to May 1988, 
her payments stopped. “At the time, I was under the 
impression that they did not have to pay me anything." 
Then the checks began again without any prompting on 
her part.

Ms. Hoffelder’s doctors said th a t there is no more 
th a t can be done for her. She fully expects compensa­
tion payments to end at any moment. “I guess I will Just 
worry about that tomorrow," said Ms. Hoffelder, who 
feels th a t she had no choice bu t to quit her Job after 
being told th a t she could not continue with the same 
type of work. She is still not working.

“I think companies need to be held accountable, 
not taxpayers."

Third, under the workers’ compensation system
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employees are not able to sue their employers. One 
option left open to individuals is a third party lawsuit.

Ms. Hoffelder investigated the possibility of a 
third-party lawsuit against the m anufacturer of the 
machine which malfunctioned and crushed her hand. 
She was told by a  lawyer tha t it was impossible as the 
company she worked for had designed and made the 
machine she used and she could not sue her employer.

“Nobody should be able to get by with what th a t 
company is getting by with," said Ms. Hoffelder.

Eric Fople. Auburn
“I will never forget the look on Jeremy’s face when 

he came to get me."

That was a few short months ago. Eric Fogle, ju s t 
21-years old, was working as a cook at a Hardees Res­
tau ran t in Aubum. His younger brother, Jeremy, had 
come to get Eric when their brother. Craig, had been 
injured at the Bastian Plating plant in Aubum.

“We went down to the hospital to be with Craig. 
He was ju s t 19-years old. He was too young to die. But 
the doctors told u s he would not make it. I had hope, 
b u t I knew th a t Craig would die."

Two days later, life was over for Craig. “I was 
hoping for a miracle. We didn’t get it.

“Craig had worked at Bastian for about a  year. 
He went there after working for Aubum Foundry where 
he started w orkjust after graduating from high school," 
recalled Eric.

“Craig was scared to work at Bastian. He came 
home with bum s and rashes.

“Life is tough in Aubum. We have too many 
people h u rt and killed. We need to stop this. We need 
good safety programs. We need to protect our people."
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Craig Fogle died In a valiant yet tragic effort trying 
to rescue fellow workers. A total of five men suffered a 
common demise at Basitan Plating. The people of 
Aubum- their family and friends— will not forget them.

Rod Warren. Hobart
Rod Warren can remember the accident ju s t like 

it was yesterday. The bridge which he was working on 
simply collapsed. The question in Rod's mind was not 
avoiding injury, bu t how to escape alive.

Mr. Warren awoke in a Gary hospital after the 
bridge collapse. He was alive, but he was only beginning 
to discover the hell of a job injury. As a 29-year old 
carpenter, he thought his life was in front of him. After 
the collapse and the loss of his right leg, h is cracked 
pelvic bone and other serious injuries seemed meager 
by comparison.

The bridge collapse happened at midday on 
Thursday. His employer, Superior Construction, paid 
him for Thursday and Friday. Then Superior term i­
nated his pay. That was only the beginning of his 
difficulties.

“My family received $140 per week the first year, 
then $75 a week the second year. Without my parents, 
the carpenters' union, and social security, we would 
have been in absolute poverty.

“Social security was critical, especially for a 
family with children. However, it took u s  a year to get 
the $960 a month we received. But with house pay­
ments, we needed it to survive.

“I don’t know what so many people do," said Mr. 
Warren. “I borrowed $10,000 from my paren ts during 
the first year. We needed it because 1 couldn’t work for 
two years."

Mr. Warren has a  poor impression of IOSHA His 
feeling about the Indiana’s workers’ compensation
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The workers' compensation 
system ...seems on ly  to 
shield employers and leave 
workers in poverty.

system are worse. “I have very little respect for IOSHA. 
They seem almost like a bad joke to me. When they do 
come around, they seldom get tough. When they get 
tough, they back-off and reduce their fines.

“The workers' compensation system is worse. It 
Is a disgrace. It seems only to shield employers and 
leave workers in poverty."

Mr. Warren's accident took place over six years 
ago. “It is a  day I will never forget."

Sheila Grider. Indianapolis
Sheila hates paying Indiana taxes.

This is because these taxes support a system 
which failed to protect her husband and which did not 
adequately support her and her child who was bom  
after his death.

Her husband, Charlie, was excited to begin tra in ­
ing as a lineman for the Indiana Power and Light 
company in the sum mer of 1986. Mrs. Grider had 
concerns about the safety of this newjob.

“He told me tha t as long as he was careful th a t 
everything would be okay." But the one thing neither 
of them counted on, according to Mrs. Grider, was th a t 
someone else would no t be careful.

On a windy Janua ry  6, 1987, at the age of 23, 
Charlie Grider was electrocuted and died. On th a t day, 
Mr. Grider was installing some new equipment on a 
pole as two supervisors watched him from below.

Mrs. Grider, who obtained a copy of the Indiana 
OSHA file, said th a t it sta tes that the two supervisors 
knew of the danger yet they left him on the pole and 
gave him no warning about an unblanketed wire which 
was behind him.

i
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The wire blew into by husband's back, he never 
saw it coming," said Mrs. Grider.

The company was cited for having Mr. Grider 
work outside of his job description, for undersuper­
vision, and for leaving th a t wire unblanketed. The fine 
was $1,000. Mrs. Grider expressed deep disappoint­
ment in Indiana OSHA. “It seems th a t they should be 
on sites like this before (an accident), instead of after."

At the time, Mrs. Grider was expecting. Jessica, 
their first child. Following the accident. Mrs. Grider re­
ceived $2,000 from her husband’s union and $2,000 
from the company to cover funeral expenses. “It was 
helpful, bu t not adequate...I remember sitting there, 
about to deliver and thinking this is it. This is all we 
get?"

A representative from the company came and 
visited Mrs. Grider to give h er the $2,000 and to offer her 
a job at the company. Mrs. Grider said that for her own 
sanity she could not work for her husband's company. 
“I would have been Charlie Grider's widow."

When she requested that the company pick up 
health insurance for Jessica until the age of 18 or let her 
buy it at the rate paid by her husband, they refused. 
Mrs. Grider remembers them saying tha t by giving her 
the money and offering her a Job they had fulfilled their 
legal and moral obligations to her.

At present, she recieves about $760 a month in 
workers' compensation and $500 a month in social 
security disability benefits attributed to Jessica. "If 
they are not going to raise it (the compensation level), 
then they should open up  the right to sue."

Mrs. Grider has gone back to work. “I couldn’t 
live on social security and workers’ comp."

With the death of her husband nearly two years 
p ast and her daughter one year old, Mrs. Grider consid­
ers herself a survivor and not a victim. She still owns
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the house which she and her husband bought together, 
but this Is due to her efforts and not as a result of help 
from the Indiana workers’ compensation system.

She is still bitter about the way the system did 
not protect Jessica's father and then left the two of 
them holding the bag with no recourse to receive 
retribution.

“It is ju s t not fair. My child deserves the life she 
could have had..not Ju st getting by."

Quentin Erwin. Muncie
On October 20, 1986, Quentin Erwin's livelihood 

took a severe tu rn  for the worse.

On that day, Mr. Erwin was unilaterally termi­
nated from receiving Indiana workers’ compensation 
benefits.. Mr. Erwin, however, was not notified of the 
termination until November 4.

“I was only receiving $96 a week." Mr. Erwin 
recalled. “My wife, at th a t time, and I had to move in 
with my in-laws to make things work.

“The cut-off left everyone confused. My doctor 
said that I should not go back to my original job at 
Procare. He did say th a t I could work at a  job which did 
not require lifting. Yet he would not release me from dis­
ability."

The situation was a tru e Catch-22. Mr. Erwin 
was disabled, yet he w asn’t. He could not go back to his 
original job. Although he could work somewhere else. 
No one would employ Mr. Erwin until he was released 
from his doctor’s care.

"The circumstances left my life in a horrible 
situation. My in-laws couldn't understand it," Mr. 
Erwin said. “I ultimately got divorced."



Mr. Erwin was injured when his shoulder was 
severely dislocated when he was manhandled by a 
patient a t Procare, a  Muncie-based firm which treats 
emotionally disturbed patients. Mr. Erwin, who is 5- 
foot 4-inches tall, was beaten on several occasions by 
much larger patients.

To this day, Mr. Erwin remains outraged tha t his 
workers’ compensation payments were terminated 
without a hearing. He h as filed su it in U.S. District 
Court to constitutionally test Indiana’s procedures for 
such terminations. Mr. Erwin cannot recover funds 
und er his suit, but a  favorable ruling would prevent the 
state from treating others in a similar manner.

“I intend to win the suit," said Mr. Erwin. “I will 
fight It will all that I have. It is outrageous th a t the state 
of Indiana treats people in such a manner. What the 
state did to me nearly ruined my life. The situation 
should not happen to someone else."
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Chapter 7
How Many More Must Die? 

Conclusions & Recommendations
The State of Indiana m ust no longer condone 

legalized workplace homicide. Indiana has not enforced 
its job safety laws and it has pushed those injured or the 
family members of those who have been killed on-the- 
Job into poverty.

As we saw earlier in this report, Indiana workers 
are dying in much larger numbers than their neighbors 
in Michigan. Ohio, or Illinois. O ther data presented in 
this report show that Indiana is especially parsimoni­
ous in the way it handles workers' compensation. The 
combination of lax enforcement and low workers' 
compensation has produced a deadly result—business 
environments which produce excessive death and in­
jury. This is the only possible explanation for the large 
differences between Indiana and neighboring states in 
selected Job fatality rates.

Hoosiers have heard from industry and political 
leaders tha t low workers' compensation costs help lure 
jobs to Indiana. Indeed, any firm which buys this 
argument is precisely the type of firm tha t Indiana 
should not want. Such firms simply externalize the 
costs ofjob-injury to the injured, their families, and the 
public welfare system. In a report which will be released 
October 30, 1988, the National Safe Workplace Insti­
tute on shows tha t the costs ofjob injuries, in  terms of 
increased welfare benefits by the federal government to 
be $9 billion a year.1® Those costs should be absorbed 
by the business environments which create the prob­
lems in the first place, not by the already hard-pressed 
taxpayers.

The gap between benefits and costs is outra­
geous. The maximum benefits paid for an Indiana 
fatality are less than $100,000. What is the cost? 
According to the National Safety Council, an industry 
group, the cost of a Job related fatality is $460,000.17
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The difference between the benefits paid by workers’ 
compensation and the actual cost of $360,000 is 
absorbed by families, private charity, and public wel­
fare.

How Many More Deaths?
Indiana has experienced a  much higher death 

rate in construction than neighboring Michigan and 
Ohio. According to the National Safety Council, about 
one-third of job-related deaths occur in  construction.18 
The National Institute of Occupational Safety and 
Health reports tha t Indiana had at least 133 job related 
fatalities in 1984,19 which translates into 44 construc­
tion deaths. Table 7.1 demonstrates how many deaths 
would have occured if Indiana had fatality rates similar 
to Michigan or Ohio.

Table 7.1
Relative D eath  R ates

Ind iana Alone, Assuming Michigan and  Ohio Rates 
Construction Industry

Fatality Rate Number of Fatality 
State per 100,000 Fatalities Gap

Indiana 34.1 44 —
Michigan 20.5 26 18
Ohio 21.4 28 16

As we can see from Table 7.1, Indiana would save
18 lives a  year if the state operated programs which had 
the same effect as Michigan, or 16 if the state had the
same programs as Oho. Indiana's economy would 
have saved $8.3 million if it had expeiienced the same 
rate as Ohio-using $460,000as the cost of ajob related 
death. These estimates obviously do not bring into con­
sideration the social costs of fatalities. Moreover, 
injuries occur almost in relation to fatalities. Hence, 
the total bill for Indiana could be a  staggering, in the 
hundreds of millions of dollars each year.
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Conclusions & Recommendations
Soon, the people of Indiana will have a new Gov­

ernor. That Governor should immediately establish 
worker safety and health protection as a  high priority in 
this administration.

It is time that meaningful protection be offered to 
the working men and women of Indiana or time th a t job 
safety and health Jurisdiction be retuned to the federal 
government.

The new Governor should appoint a “Hoosier Job 
Safety and Health Gubernatorial Task Force." This 
effort should be comprised of labor and industry 
members, victims, and others who clearly have a stake 
in workplace safety and health issues. This Task Force 
should be required to report to the Governor within 90 
days specifying both administrative and legislative re­
forms which should be made early next year.

This Task Force needs to consider reforms in 
workplace safety and health and in workers* compensa­
tion. The Task Force should conduct hearings, to maxi­
mize public input.

The goal which should drive the Task Force is the 
need for Indiana to have a system which prevents 
injuries ra ther than tolerates injuries.

The remainder of this chapter will focus on 
minimum goals for reforming IOSHA and the workers’ 
compensation system in Indiana.

Enforcement,/Regulation

IOSHA badly needs to be reformed. IOSHA reeds 
competent personnel and the resources to compensate 
it personnel. Perhaps as importantly, IOSHA enforce­
ment officers need a mandate.

They need to know that they will have support 
from the highest offices of the state to conduct their 
responsibilities.
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IOSHA clearly needs to shift Its enforcement 
activities from the public sector to the private sector. 
IOSHA should develop a special targeting system to 
identify those firms with high rates of injury and death.

Injury prevention strategies typically involve the 
potential of substantial penalties. IOSHA m ust be 
ready to impose such penalties in order for Indiana 
businesses to fully understand that the state will 
enforce the law.

Clearly, IOSHA has not been fairly treated by the 
federal government in the budget process for state 
grants. The federal government has consistently re­
quested higher appropriations for federal programs 
than it has for state-plan grants.

Finally, the OSSC m ust have the resources and 
the authority to establish the safety and health stan ­
dards which are critical to protecting Indiana workers. 
The OSSC should not rely on ihe federal government to 
promulgate effective standards.

Workers’ Compensation
The Indiana workers’ compensation system, in 

spite of recent modification, is a disgrace. Minimum 
reforms should include:

1) The right to a hearing prior to having benefits 
terminated;

2) The adoption of benefits which are comparable 
to the average benefits in border states (Michigan, Ohio, 
Kentucky, and Illinois); and

3) The right to litigate against employers who have 
demonstrated recklessness.

As we discussed in this report, there is no 
evidence to support the claim th a t firms move to 
Indiana because of the low-cost of workers’ compensa­
tion insurance. Indeed, if it is true tha t firms that move
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to Indiana because of lower insurance costs, then these 
firms would be precisely the firms which Indiana does 
not want. They would be all too willing to have the 
workers and taxpayers share the costs of mismanage­
ment and recklessness.

The people of Indiana should be proud of their 
state. However, th a t pride should not extend to the way 
state government enforces Job safety and health laws. 
Nor should tha t pride extend to Indiana's poverty-level 
workers' compensation programs.

The people of Indiana should demand that their 
jovemment operate programs which prevent injury 
and which Justly compensates people when injury 
occurs. With modest steps, Hoosiers will no longer be 
expendable people, b u t people with a future free from 
excessive death and injury.
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1. See Legislative Services Agency, Sunset Review Report, Execu­
tive Summary, Page 2.

2. See report of the National Academy of Sciences. Panel on 
Occupational Safety and Health Statistics, October 1987.

3. "National Traumatic Occupational Fatalities." 1980-1985, 
National Institute of Occupational Safety and Health. Ju n e  1988.

4. Death certificate data are more reliable for traum atic injuries 
than for occupationally-related diseases. Death certificate data 
provide a minimum count since under-reporting is highly likely.

5. See Anthony Suruda, M.D., M.P.H., "Counting Recognized 
Occupational Deaths in the United States." Journal of Occupa­
tional Medicine, Vol. 30. No. 11. November 1988.

6. See Accident Facts. National Safety Council, p. 34.

7. See news release of the International Molders Union, September 
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8. Department of Labor, OSHA Annual Report. 1986.
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10. See Occupational Safety and Health Act (Public Law 91-596), 
Section 17.
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Workplace Institute, Ju ly  15, 1988, p. 6.

12. Legislative Services Agency. Sunset Review Report, p. 21.
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15. Case Involves Quentin Erwin, this report, pages 32-33.

16. See "Safer Work", NSWI, October 30, 1988.

17. Sec Accident Facts, National Safety Council, p. 31.

18. This statistic does not Include accidents Involving motor 
vehicles. Moreover, NIOSH has estimated that one-third of con­
struction-related death;.' go unreported to regulators.

19. See Suruda, op. cit., Table 1.



COMPARISON OF 1987 ALASKA AND NATIONAL 
OCCUPATIONAL INJURY AND ILLNESS INCIDENCE RATES

Alaska Rate National Rate

Oil and Gas Extraction 9.0 8 . 3
General Building Construction 17.5 14.2

Heavy Construction 19.4 14,5
Special Trade Construction 15.0 15.0

Canned and Cured Fish Processing 35.2 26.4

Fresh/Frozen Fish Processing 35.3 18.8

Logging Camps and Contractors 51.8 19.3

Trucking and Warehousing 1 7 . 7  12.3
Water Transportation 13.2 12.9
Tranportation by A ir 13.9 14.3

All Private Industries 10.9 8.3



TABLE A - l l
I n c i d e n c e  r a t e s  o f  O c c u p a t i o n a l  I n j u r i e s  and I l l n e s s e s  

C om p a r i s o n  o f  a l l  S t a t e s  -  P r i v a t e  S e c t o r  
1983 t o  1987

1983 1984 1985 1986 1987

USA 7 . 6 8 . 0 7 . 9 7 . 9 8 . 3

A labama 7 . 9 8 . 3 8 . 4 8 . 7
A l a s k a 1 0 . 6 1 0 . 3 1 0 . 7 1 0 . 2 1 0 . 9
A r i z o n a 9 . 3 9 . 5 9 . 2 8 . 9 9 . 0
A r k a n s a s 8 . 1 8 . 0 8 . 0 8 . 4
C a l i f o r n i a 9 . 1 9 . 3 9 . 1 8 . 9 8 . 8
C o l o r a d o — — — — —
C o n n e c t i c u t 8 . 0 8 . 3 8 . 3 8 . 2
D e l a w a r e 5 . 3 5 . 5 5 . 6 6 . 0
F l o r i d a 8 . 7 8 . 9 8 . 8 8 . 8
G e o r g i a — — — — —
H a w a i i 1 0 . 6 1 0 . 0 9 . 6 9 . 5 9 . 8
I d a h o — — — — —
I l l i n o i s - - — — — —
I n d i a n a 7 . 3 7 . 7 7 . 7 8 . 2
I owa 7 . 8 8 . 1 8 . 2 8 . 4
Kansas 7 . 5 7 . 7 7 . 7 7 . 6
K e n t u c k y 7 . 6 8 . 3 8 . 3 8 . 4
L o u i s i a n a 7 . 4 7 . 9 7 . 3 7 . 0
Ma in e 1 1 . 0 1 3 . 2 1 2 . 5 1 2 . 9
M a r y l a n d 7 . 6 7 . 8 7 . 9 7 . 8
M a s s a c h u s e t t s — — — — —
M i c h i g a n 6 . 8 7 . 6 8 . 0 8.. 2
M i n n e s o t a 7 . 3 7 . 7 7 . 6 7 . 3
M i s s i s s i p p i — 8 . 0 7 . 8 8 . 0
M i s s o u r i 7 . 5 8 . 0 7 . 9 8 . 5
Mon tana — 8 . 5 8 . 0 8 . 2
N e b r a s k a 8 . 4 8 . 8 7 . 9 8." l x .
Nevada 9 . 0 9 . 0 8 . 5 8 . 4 9 . 4
New Ham p s h i r e — — — — —
New J e r s e y — — — — —
New M e x i c o 7 . 8 8 . 7 8 . 4 7 . 7
New Y o r k — — — — —
N o r t h  C a r o l i n a 6 . 8 7 . 2 7 . 4 7 . 2
N o r t h  D a k o t a — — — — —
O h i o — — — — —
Ok lahoma 8 . 9 9 . 8 9 . 5 8 . 1
O regon 9 . 8 1 0 . 6 1 0 . 5 1 0 . 7 1 0 . 9
P e n n s y l v a n i a — — — — —
Rhode I s l a n d 8 . 3 8 . 4 8 . 9
S o u t h C a r o l i n a 6 . 7 6 . 9 7 . 1 6 . 9
S o u t h  D a k o t a — — — — —
T e nne s s e e 7 . 9 8 . 6 8 . 2
Te xa s — — — — ---
U t a h 8 . 5 9 .2 8 . 5 9 . 1
Ve rm on t 9 . 2 1 0 . 0 9 . 1 8 . 9
V i r g i n i a 7 . 0 7 . 6 7 . 3 7 . 6
W a s h i n g t o n 9 . 7 9 . 9 9 . 4 9 . 8 1 0 . 6
Wes t V i r g i n i a 6 . 7 7 . 2 7 . 2 7 . 7
W i s c o n s i n — — — — —

Wyoming 7 . 9 8 . 6 7 . 4 7 . 6
Am e r i c a n  Samoa 2 . 5 3 . 0 3 . 6 3 . 2 2 . 6
Guam 2 . 7 2 . 8 3 . 6 3 . 7 3 . 6
P u e r t o  R i c o 4 . 2 3 . 9 3 . 8 3 . 9
V i r g i n  I s l a n d s 2 . 8 2 . 4 2 . 4 2 . 4

SOURCE: B u r e a u o f  L a b o r  S t a t i s t i c s .
—  = P u b l i s h a b l e  R a t e  U n a v a i l a b l e .
X = 1987 d a t a  n o t  a v a i l a b l e  a t  t i m e  o f  p u b l i c a t i o n .



Incidence Rates of Recordable Occupational Injuries are I l ln esses  
Industry Data Time Series , Alaska 1978 to

TABLE A-3 'v

Industry
SIC

Code 1973 1979 1980 1981 1982

--------

1983 1984 1985 1986 1987

TOTAL PRIVATE AND PUBLIC SECTOR............. 9.4 9 .2 9.1 9 .2 9.5 9 .9 9 .7 10.1 9.6 10.1

TOTAL PRIVATE SECTOR.................................... 10.0 10.1 10.4 10.0 10.3 10.6 10.3 10.7 10.2 10.9

HINING.................................................................. 1 15.2 14.0 12.1 15.4 14.8 11.5 10.5 9.4 8.1 8 .9
Oil ond Gas Extraction........................... 13 15.7 13.7 12.4 15.8 15.3 11.8 10.6 9 .7 8.2 9.0

Petroleum & Gas Production............... 131 2.5 7.3 6 .7 5.1 2.0 2.6 2.1 3.5
Oil & Gas f i e ld  Services................... 138 22.6 23.0 23.8| 24.9 24.6 19.6 22.0 17.4 14.8 15.2

CONSTRUCTION..................................................... 16.4 16.4 .18.5 17.2 19.4 17.6 16.9 19.4 16.2 17.1
General Buildinq Contractors............... 15 17.1 14.3 .16.5 19.8 19.6 21.6 17.7 19.5 17.6 17.5

Residential Buildings......................... 152 16.5 11.9 15.1 15.6 16.5 17.7 13.4 15.4 18.0 17.0
Nonresidential Buildings................... 154 18.0 16.8 10.0 23.7 21.9 26.0 22.0 22.9 17.3 17.7

Heavy Construction Contractors........... 16 14.2 16.6 17.3 15.1 20.9 14.9 15.7 18.9 16.5 19.4
Highway and Street Construction.. . 161 9 .7 18.8 19.2 17.8 27.6 19.0 19.8 16.6 20.8 14.4
Heavy Construction, Except Hwy....  

Special Trade Contractors.....................
162 16.4 15.1 16.4 14.0 16.8 12.9 13.9 20.3 14.3 22.8
17 17.6 17.4 15.9 17.8 17.9 17.7 17.1 19.8 14.9 15.0

Plunbing, Heating & Air C ondit . . . . 171 14.6 14.8 16.7 13.8 17.0 25.6 23.3 18.9 16.0 14.4
E lectr ica l Work...................................... 173 17.0 10.8 16.5 13.4 16.6 13.2 14.3 16.4 15.9 15.4
Hisc Special Trade C ontractors.. . . 179 23.1 16.3 21.6 18.6 14.6 20.6 23.6 15.9 12.6

MANUFACTURING................................................... 21.4 24.1 23.3 19.1 17.9 23.2 23.0 26.3 28.3 29.5
food and Kindred Products..................... 20 21.8 25.7 26.7 22.2 20.2 29.5 25.0 32.5 33.3 34.5

Hisc Food Prep & Kindred Prod......... 209 22.3 26.0 26.9 22.5 20.8 30.1 25.7 32.9 33.4 35.3
Canned & Cured Fish & Seafoods.. 2091 18.7 23.5 21.4 19.9 18.6 21.4 25.0 30.3 34.3 35.2
Fresh/Froz Pkgd Fish & S eafd s . . . 2092 27.4 29.2 31.7 24.6 21.8 32.9 26.1 33.9 33.0 35.3

LuTber & Uood Prod Except Furniture 24 31.8 31.0 32.5 26.8 26.9 31.2 43.0 38.6 50.9 48.5
Logging Canos & Contractors............. 241 38.6 39.1 37.3 27.2 30.8 35.7 45.6 45.0 56.6 51.8

Printing, Publishing & A llied  Ind.. . 27 ** 2.5 3.1 5.7 6.3 6.2 5.1 6.5 5.8

TRANSPORTATION AND PUBLIC UTILITIES... 11.4 11.4 12.2 11.6 10.7 11.4 12.1 11.3 11.3 10.9
Local S Interurban Passenger Transit 41 • - ,■ 5.1 4 .8 6 .7 4.9 7.1 6.3 11.3 12.8
Trucking and Warehousing....................... 42 21.4 20.6 21.7 17.8 14.0 20.7 24.2 17.4 19.5 17.7

Trucking, Local and Long Distance. 421 21.3 21 .U 22.1 18.0 13.8 19.8 23.9 17.5 19.7 17.9
Water Transportation................................ 44 18.6 16.0 16.2 16.6 11.7 11.9 10.8 16.2 10.7 13.2
Transportation by Air .............................. 45 15.2 12.4 13.2 13.6 12.7 10.7 14.2 14.0 13.3 13.9
Communication.............................................. 48 3.0 6 .9 9.1 8.4 8.6 9.6 5 .7 6 .7 6.2 4.5
E le c tr ic ,  Gas and Sanitary Services. 49 15.5 14.6 14.6 13.9 14.8 16.4 19.4 16.0 16.2 15.5

WHOLESALE AND RETAIL TRADE....................... 8.2 7.9 7 .7 8.0 9.3 10.2 9.9 10.0 8 .9 9.3

WHOLESALE TRADE.............................................. 12.2 11.4 10.9 9 .8 9.6 12.3 11.7 10.9 8.0 9.4
Durable Goods............................................... 50 12.2 11.6 8.5 7.9 7.4 . 8 .9 9 .7 8 .9 5.8 7 .7
Nondurable Goods........................................ 51 8.1 11.0 15.4 12.8 13.4 18.0 15.1' 14.4 11.5 11.5

RETAIL TRADE..................................................... 7 .4 6.9 6.8 7.4 9.3 9.6 9.5 9.8 9.2 9.3
8uild ing Materials & Garden Supplies 52 8 .9 6.2 9.4 12.3 13.7 20.5 17.7 17.6 11.3 12.7

Lumber & Bldg Materials..................... 521 •• 17.2 25.5 22.6 21.3 12.4 •
General Merchandise Stores................... 53 9 .2 8.8 6.0 7.1 8.2 12.3 10.4 9.3 10.7 10.8
Food Stores ................................................... 54 9.5 8 .9 10.1 8.5 11.8 9 .7 15.8 15.5 18.0 15.6
Auto Dealers and Service S ta t io n s . . . 55 10.2 8.5 9.5 8.9 8.1 10.4 10.5 Vs 8.3 8 .7
Apparel and Accessory Stores............... 56 3 .4 2 .7 2.1 2.4 1.0 1.0 1.5 0.4 3.3
Furniture, Home Furnishings................. 57 • • •• 4.8 3.5 4.4 5.2 6.4 5.8
Eating and Drinking P laces................... 58 6.6 7.2 ■6.5 8.1 11.2 9.8 6.6 8.5 8.3 8 .9
Miscellaneous R e ta i l ................................ 59 4 .7 3 .9 2 .9 5.1 5.5 6.4 6.6 5.9 4 .3 3.6

FINANCE, INSURANCE AND REAL ESTATE 0 .7 1.4 1.3 1.5 1.5 2.0 1.7 2.1 3.3 2.0
Banking........................................................... 60 1.1 2.1 1.9 2.2 1.8 2.9 2.1 2.6 2.6 3.3
Credit Agencies.......................................... 61 1.5 1.1 1.6 0.7 1.7 3 .2
Real E sta te ................................................... 65 0.8 0.1 2.8 1.9 2.3 2.1 2.4 4.1 4 .9 2 .7
Holding & Other Investment O ff ice s . . 67 0.3 1.8 0.0 1.2 0.7 1.3 1.3 2.3 • • 3 .5

SERVICES.............................................................. 4 .3 4.0 4.3 4.3 4.4 4 .7 5.1 5.5 5.4 6.5
Hotels and Other Lodging P laces......... 70 5.5 7.9 9.3 6.8 7.0 9 .9 11.0 10.0 13.4 13.6
Personal Services...................................... 72 0.6 1.3 2.5 2.8 1.7 4.1 5.3 6.3 1.7 3 .7
Business Services...................................... 73 7.2 3 .3 6 .7 3 .7 6 .7 3 .9 3.4 2.6 4.5 5.0
Automotive Services.................................. 75 • • 7.5 8.4 8.2 6.6 9.9 6.3 11.2
Health Services .......................................... 80 4 .0 3 .7 3 .6 5.4 4.1 5.5 7.9 8.9 6.3 8.0
Lagal Serv ices............................................ 81 0.5 1.0 0.2 • • 0.3 0.1 0.1 0.8 1.1 0 .7
Social Serv ices .......................................... 83 4.3 4 .9 3.5 3.9 3 .7 4.2 3.5 7.3 3.0 3 .7
Membership Organizations........... ............ 86 2.9 2 .9 3.1 3.0 2.8 3.0 0 .7 1.8 4.0 5.8
Miscellaneous Services........................... 89 2.9 1.8 2.8 3.0 2.0 1.1 2.6 2.6 2.8 2 .7

STATE AND LOCAL GOVERNMENT....................... 7.1 6.3 *4.9 6.5 6 .7 7.3 7 .7 8.1 7.7 7.3

STATE GOVERNMENT............................................ 6.2 3 .8 3.3 4 .7 4 .6 5.5 5.5 5.2 6.0 6.0

LOCAL GOVERNMENT............................................ 8.1 8 .7 6 .3 I 8.1 8.6 8 .7 9.5 10.5 9.0 8.4

See footnotes at end of sect ion.
•• = Publishable rate unavailable.
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P.O. BOX 21149 
JUNEAU, ALASKA 99802-1149 
PHONE: (907) 465-2700

FAX: (907) 465-2784

DEPARTMENT OF LABOR
O F F IC E  O F  TH E  C O M M IS S IO N E R

STEVE COWPER, GOVERNOR

October 19, 1989

House Labor and Commerce Committee 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Committee Members:

Enclosed is a Notice of Proposed Changes in the regulations of the 
Alaska Department of Labor, together with a copy of the specific changes 
we are proposing.

If you have any questions or comments concerning the action we are 
proposing, please contact the Occupational Safety and Health Section in 
the Division of Labor Standards and Safety at (907) 465-4856.

Sincerely,

Commissioner

Enclosures



NOTICE OF PROPOSED CHANGES 
IN THE REGULATIONS OF THE 

ALASKA DEPARTMENT OF LABOR

No t i c e  i s  g i v e n  t h a t  t h e  A l a sk a  Depa r tmen t  o f  L a b o r ,  u n d e r  a u t h o r i t y  v e s t e d  
by AS 18.60.020, p r o p o s e s  t o  amend r e g u l a t i o n s  i n  T i t l e  8 o f  t h e  A l a sk a  
A d m i n i s t r a t i v e  Code d e a l i n g  w i t h  o c c u p a t i o n a l  s a f e t y  and h e a l t h  s t a n d a r d s  
wh i ch  a r e  a d o p t e d  by r e f e r e n c e  and p r o p o s e s  t o  r e p e a l  and a d o p t  s a f e t y  
and h e a l t h  s t a n d a r d s  i n  S u b c h a p t e r  05, C o n s t r u c t i o n  Code ,  d e a l i n g  w i t h  
t h e  c o n s t r u c t i o n  o f  u n d e r g r o u n d  t u n n e l s ,  s h a f t s ,  c h am b e r s ,  and  p a s s a g e  
v/ays, t o  imp l emen t  AS 18.60.010 a s  f o l l o w s :

8 AAC 61.010 i s  p r o p o s e d  t o  he amended t o  r e f l e c t  amendment s  t o  
Su b c h a p t e r  05, C o n s t r u c t i o n  Code,  t h e r e i n  a d o p t e d  by r e f e r e n c e .

S e c t i o n  190 o f  S u b c h a p t e r  5, C o n s t r u c t i o n  Code i s  p r o p o s e d  t o  be 
r e p e a l e d  and r e a d o p t e d .

The p r o p o s e d  r e g u l a t i o n s  p r e s c r i b e  r e q u i r e m e n t s  f o r :

I .  S a f e  a c c e s s  and  e g r e s s  t o  a l l  work s t a t i o n s .

?.. The c h e c k - i n / c h e c k - o u t  s y s t em  t h a t  mus t  be m a i n t a i n e d  t o  e n s u r e  
t h a t  ab o v e- g ro un d  p e r s o n n e l  h ave  an a c c u r a t e  c o u n t  o f  p e r s o n s  
u n d e r g r o u n d .

3. S a f e t y  i n s t r u c t i o n  t o  be g i v e n  t o  emp loy ee s .

4. N o t i f y i n g  emp lo y e e s  a t  t h e  b e q i n n i n q  o f  a w o r k s h i f t  o f  any  
h a z a r d o u s  o c c u r r e n c e s  o r  c o n d i t i o n s  t h a t  m i g h t  a f f e c t  emp loyee  
s a f e t y .

5. S a f e t y  i n s t r u c t i o n  f o r  a l l  emp loyee s  t o  r e c o g n i z e  and a v o i d  h a z a r d s  
a s s o c i a t e d  w i t h  u n d e r g r o u n d  a c t i v i t i e s .

6. Methods  o f  c om mun i c a t i o n s  b e tween  t h e  work f a c e ,  t h e  b o t t om  o f  t h e  
s h a f t ,  a nd t h e  s u r f a c e .

7. A c t i o n s  t o  be  t a k e n  i n  c a s e  o f  em e r g e n c i e s .

8. R e c o g n i z i n g  c o n d i t i o n s  u n d e r  wh i ch  o p e r a t i o n s  a r e  c l a s s i f i e d  a s  
" g a s s y "  o r  " p o t e n t i a l l y  g a s s y "  and t h e  work r e s t r i c t i o n s  t h a t  
accompany s uch  c l a s s i f i c a t i o n s .

9. A i r  m o n i t o r i n g  and  a tm o s p h e r i c  t e s t i n g  f o r  a l l  u n d e r g r o u n d  
c o n s t r u c t i o n  o p e r a t i o n s .

10. V e n t i l a t i o n  and  i l l u m i n a t i o n .

I I .  F i r e  p r e v e n t i o n  and c o n t r o l .

12. We ld i n g ,  c u t t i n g  and o t h e r  h o t  work.

13. I n s p e c t i n g  t h e  work a r e a  f o r  g round  s t a b i l i t y .

14. B l a s t i n g .

15. I n s p e c t i n g  d r i l l i n g  and h a u l a g e  equ i pmen t  b e f o r e  u s e .

16. E l e c t r i c a l  s a f e t y .

17. H o i s t i n g  o p e r a t i o n s  u n i q u e  t o  u nde rg ro und  c o n s t r u c t i o n .

The f o r e g o i n g  p r o p o s e d  c h a n g e s  i n  t h e  r e g u l a t i o n s  o f  t h e  A l a sk a  
Depa r tmen t  o f  Labo r  a r e  i n t e n d e d  t o  e s t a b l i s h  minimum s a f e t y  and  h p a l f h  
r e q u i r e m e n t s  f o r  p l a c e s  o f  emp loyment  i n  t h e  S t a t e ,  and  t o  be  a t  l e a s t  
as e f f e c t i v e  a s  t h o s e  p r om u l g a t e d  by t h e  U.S. S e c r e t a r y  o f  Lab o r .
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CHAPTER 61.
OCCUPATIONAL SAFETY AND HEALTH

ARTICLE 1.
ADOPTION OF STANDARDS.

* Section 1. 8 AAC 61.010 is amended to read:

8 AAC 61.010. STANDARDS. The Alaska Department of Labor adopts 
by reference subchapters 1 (effective 6/30/73, as amended as of 
5/21/89); 2 (effective 9/26/74, as amended as of 2/4/89); 3 (effective 
6/30/73, as amended as of 2/4/891; A (effective 6/30/73, as amended as 
of 8/23/89); 5 (effective 9/26/74, as, amended as of / / ); 6
(effective 8/21/78, as amended as of 4/15/87); 7 (effective 3/27/76, as 
amended as of 2/4/89); 8 (effective 1/26/78, as amended as of 5/22/88);
9 (effective 1/26/78, as amended as of 2/4/89); 10 (effective 6/18/87, 
as amended as of 12/13/87); 11 (effective 8/11/76, as amended as of 
8/23/80); 12 (effective 8/11/76, as amended as of 8/23/80); 13 
(effective 8/11/76); 14 (effective 9/30/76, as amended as of 10/14/87); 
15 (effective 9/12/84, as amended as of 10/1/88); and 16 (effective 
9/1/88) of the Alaska Occupational Safety and Health Standards (AOSAHS), 
as outlined below. These standards are adopted in accordance with AS
18.60.020, as the minimum standards to be followed throughout the State 
of Alaska. The standards are adopted by reference pursuant to a finding 
by the lieutenant governor that a detailed printing of the regulations 
in the Alaska Administrative Code would be impractical.

(Eff. 6/30/73, Register 46; am 9/26/74, Register 51; am 5/7/75, 
Register 54; am 11/22/75, Register 56; am 3/27/76, Register 57; am 
5/7/76, Register 58; am 8/11/76, Register 59; am 9/30/76, Register 59; 
am 12/16/76, Register 60; am 4/23/77, Register 62; am 1/26/78, Register 
6!i; am 8/21/78, Register 67; am 11/19/78, Register 68; am 12/24/78, 
Register 68; am 5/2/79, Register 70; am 10/21/79, Register 72; am 
6/13/80, Register 74; am 7/25/80, Register 75; am 8/23/80, Register 75; 
am 5/30/82, Register 82; am 12/16/82, Register 84; am 3/20/03, Register 
85; am 3/25/83, Register 85; am 6/26/83, Register 86; am 9/30/83, 
Register 87; am 2/19/84, Register 89; am 6/16/84, Register 90; am 
9/12/84, Register 91; am 12/16/84, Register 92; am 2/1/85, Register 93; 
am 6/9/85, Register 94; am 1/8/86, Register 97; am 5/10/86, Register 98; 
am 7/12/86, Register 99; am 1/9/87, Register 101; am 1/11/87, Register 
101; am 1/16/87, Register 101; am 1/18/87, Register 101; am 1/30/87, 
Register 101; am 4/15/87, Register 102; am 6/18/87, Register 102; am 
8/13/87, Register 103; am 10/14/87, Register 104; addt'l am 10/14/87, 
Register 104; am 12/13/87, Register 104; am 3/26/88, Register 105; am 
3/30/88, Register 105; am 4/21/88, Register 106; am 5/22/88, Register 
106; am 6/19/88, Register 106; am 9/1/88, Register 107; am 9/30/88, 
Register 107; am 10/1/88, Register 107; am 2/4/89, Register 109; am 
4/21/89, Register 110; am 5/21/89, Register 110; am 8/23/89, Register 
111; am / / , Register )

Authority: AS 18.60.020 
AS 18.60.030 
AS 18.60.075 
AS 44.62.130

Note to Publisher: Outline of standards remains unchanged.
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NOTICE OF PROPOSED CHANGES 
IN THE REGULATIONS OF THE 

ALASKA DEPARTMENT OF LABOR

No t i c e  i s  g i v e n  t h a t  t h e  A l a sk a  Depa r tmen t  o f  L a b o r ,  u n d e r  a u t h o r i t y  v e s t e d  
by AS 18.60.020, p r o p o s e s  t o  amend r e g u l a t i o n s  i n  T i t l e  8 o f  t h e  A l a ska  
A d m i n i s t r a t i v e  Code d e a l i n g  w i t h  o c c u p a t i o n a l  s a f e t y  and h e a l t h  s t a n d a r d s  
wh i ch  a r e  a d o p t e d  by r e f e r e n c e  and p r op o s e s  t o  r e p e a l  and a d o p t  s a f e t y  
and h e a l t h  s t a n d a r d s  i n  S u b c h a p t e r  05, C o n s t r u c t i o n  Code,  d e a l i n g  w i t h  
t h e  c o n s t r u c t i o n  o f  u n d e r g r o u n d  t u n n e l s ,  s h a f t s ,  c h am b e r s ,  and  p a s s a g e  
ways ,  t o  imp l emen t  AS 18.60.010 a s  f o l l o w s :

8 AAC 61.010 i s  p r o p o s e d  t o  he amended t o  r e f l e c t  amendments  t o  
S u b c h a p t e r  05, C o n s t r u c t i o n  Code,  t h e r e i n  a d o p t e d  by r e f e r e n c e .

S e c t i o n  190 o f  S u b c h a p t e r  5, C o n s t r u c t i o n  Code i s  p r o p o s e d  t o  be 
r e p e a l e d  and r e a d o p t e d .

The p r o p o s ed  r e g u l a t i o n s  p r e s c r i b e  r e q u i r e m e n t s  f o r :

I .  S a f e  a c c e s s  and  e g r e s s  t o  a l l  work s t a t i o n s .

The c h e c k - i n / c h e c k- o u t  s y s t em  t h a t  must  be m a i n t a i n e d  t o  e n s u r e  
t h a t  a bo ve- g r oun d  p e r s o n n e l  h ave  an a c c u r a t e  c o u n t  o f  p e r s o n s  
u n d e r g ro u n d .

3. S a f e t y  I n s t r u c t i o n  t o  be g i v e n  t o  emp loy ee s .

4. N o t i f y i n g  emp l oye e s  a t  t h e  b e q i n n i n q  o f  a w o r k s h i f t  o f  any 
h a z a r d o u s  o c c u r r e n c e s  o r  c o n d i t i o n s  t h a t  m i g h t  a f f e c t  emp loyee  
s a f e t y .

5. S a f e t y  i n s t r u c t i o n  f o r  a l l  emp loyees  t o  r e c o g n i z e  and a v o i d  h a z a r d s  
a s s o c i a t e d  w i t h  u n d e rg ro u n d  a c t i v i t i e s .

6. Methods o f  c ommun i c a t i on s  b e twee n  t h e  work f a c e ,  t h e  b o t t om  o f  t h e  
s h a f t ,  a nd t h e  s u r f a c e .

7. A c t i o n s  t o  be t a k e n  i n  c a s e  o f  eme rg e n c i e s .

8. R e c o g n i z i n g  c o n d i t i o n s  u n d e r  wh i ch  o p e r a t i o n s  a r e  c l a s s i f i e d  as  
" g a s s y "  o r  " p o t e n t i a l l y  g a s s y "  and t h e  work r e s t r i c t i o n s  t h a t  
accompany s uch  c l a s s i f i c a t i o n s .

9. A i r  m o n i t o r i n g  and a tm o s p h e r i c  t e s t i n g  f o r  a l l  u n d e rg r o u n d  
c o n s t r u c t i o n  o p e r a t i o n s .

10. V e n t i l a t i o n  and i l l u m i n a t i o n .

I I .  F i r e  p r e v e n t i o n  and  c o n t r o l .

12. We ld i ng ,  c u t t i n g  and o t h e r  h o t  work.

13. I n s p e c t i n g  t h e  work a r e a  f o r  g round  s t a b i l i t y .

1*1. B l a s t i n g .

15. I n s p e c t i n g  d r i l l i n g  and h a u l a g e  equ ipmen t  b e f o r e  u s e .

16. E l e c t r i c a l  s a f e t y .

17. H o i s t i n g  o p e r a t i o n s  u n i q u e  t o  unde rg round  c o n s t r u c t i o n .

The f o r e g o i n g  p ro p o s e d  c ha ng e s  i n  t h e  r e g u l a t i o n s  o f  t h e  A l a ska  
Depa r tmen t  o f  La bo r  a r e  i n t e n d e d  t o  e s t a b l i s h  minimum s a f e t y  and h e a l t h  
r e q u i r e m e n t s  f o r  p l a c e s  o f  emp loyment  i n t h e  S t a t e ,  and t o  be a t  l e a s t  
as e f f e c t i v e  a s  t h o s e  p r om u l g a t e d  by t h e  U.S.  S e c r e t a r y  o f  Lab o r .



N o t i c e  i s  a l s o  g i v e n  t h a t  any p e r s o n  i n t e r e s t e d  may p r e s e n t  o r a l  and 
w r i t t e n  s t a t e m e n t s  o r  a r gumen t s  r e l e v a n t  t o  t h e  p r o p o s e d  a c t i o n  a t  a 
h e a r i n g  t o  be h e l d  on

November 28, 1939, 9:30 a .m .

De pa r tm en t  o f  La bo r  B u i l d i n g  
1111 W. Oth S t r e e t  
Room 303 
J u n e a u ,  AK

November 29, 1989, 9:30

Dep a r tmen t  o f  Labo r  B u i l d i n g  
3301 E ag l e  S t r e e t  
Room 304 
Ancho r a ge ,  AK

November 30, 1909, 9:30 a . m.

D i v i s i o n  o f  L abo r  S t a n d a r d s  and S a f e t y  
Reg i o na l  O f f i c e  B u i l d i n g  
675 Se v e n t h  S t r e e t  
F a i r b a n k s ,  A l a s k a

In a d d i t i o n ,  w r i t t e n  s t a t e m e n t s  o r  a r gumen t s  may be  s e n t  t o  t h e  
Commi s s i oner  o f  L a b o r ,  P.O. Box 21149, J u n e a u ,  A l a s k a  99002-1149, t o  be 
r e c e i v e d  no l a t e r  t h a n  November 30, 1989.

Th i s  a c t i o n  i s  n o t  e x p e c t e d  t o  r e q u i r e  an i n c r e a s e d  a p p r o p r i a t i o n .

Cop i e s  o f  t h e  p r o p o s e d  r e g u l a t i o n s  may be o b t a i n e d  by w r i t i n g  t o  t h e  
f o l l o w i n g  o f f i c e s  o f  t h e  Depa r tmen t  o f  Labor :

D i v i s i o n  o f  La bo r  S t a n d a r d s  and S a f e t y
P.O. Box 21149
J u n e a u ,  A l a s k a  99802-1149

D i v i s i o n  o f  La bo r  S t a n d a r d s  and S a f e t y
P.O. Box 107022
Ancho r a ge ,  A l a s k a  99510-7022

D i v i s i o n  o f  La bo r  S t a n d a r d s  and S a f e t y  
Reg i ona l  O f f i c e  B u i l d i n g  
675 Se v e n t h  S t r e e t  
F a i r b a n k s ,  A l a s k a  99701-4596

The A l a sk a  D epa r tm en t  o f  Labo r ,  upon i t s  own m o t i o n  o r  a t  t h e  i n s t a n c e  
o f  any  i n t e r e s t e d  p e r s o n ,  may a t  t h e  h e a r i n g  o r  a f t e r  i t  a d o p t  p r o p o s a l s  
w i t h i n  t h e  s c op e  o f  t h i s  n o t i c e  w i t h o u t  f u r t h e r  n o t i c e  o r  may d e c i d e  t o  
t a k e  no a c t i o n  on t hem.
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CHAPTER fil.
OCCUPATIONAL SAFETY AND HEALTH

ARTICLE 1,
ADOPTION OF STANDARDS.

* Section 1. 8 AAC 61.010 is amended to read:

8 AAC 61.010. STANDARDS. The Alaska Department of Labor adopts 
by reference subchapters 1 (effective 6/30/73, as amended as of 
5/21/89); 2 (effective 9/26/74, as amended as of 2/4/89); 3 (effective 
6/30/73, as amended as of 2/4/89); 4 (effective 6/30/73, as amended as 
of 8/23/89); 5 (effective 9/26/74, as.amerded as of / / ); 6
(effective 8/21/78, as amended as of 4/15/C7-; 7 (effective 3/27/76, as 
amended as of 2/4/89); 8 (effective l/26/7o, as amended as of 5/22/88);
9 (effective 1/26/78, as amended as of 2/4/89); 10 (effective 6/18/87,
as amended as of 12/13/87); 11 (effective 8/11/76, as amended as of 
8/23/80); 12 (effective 8/11/76, as amended as of 8/23/80); 13 
(effective 8/11/76); 14 (effective 9/30/76, as amended as of 10/14/87); 
15 (effective 9/12/84, as amended as of 10/1/88); and 16 (effective 
9/1/88) cf the Alaska Occupational Safety and Health Standards (AOSAHS), 
as outlined belov/. These standards are adopted in accordance with AS
18.60.020, as the minimum standards to be followed throughout the State
of Alaska. The standards are adopted by reference pursuant to a finding 
by the lieutenant governor that a detailed printing of the regulations 
in the Alaska Administrative Code would be impractical.

(Eff. 6/30/73, Register 46; am 9/26/74, Register 51; am 5/7/75, 
Register 54; am 11/22/75, Register 56; am 3/27/76, Register 57; am 
5/7/76, Register 58; am 8/11/76, Register 59; am 9/30/76, Register 59; 
am 12/16/76, Register 60; am 4/23/77, Register 62; am 1/26/78, Register 
6!>; am 8/21/78, Register 67; am 11/19/78, Register 68; am 12/24/78, 
Register 68; am 5/2/79, Register 70; am 10/21/79, Register 72; am 
6/13/80, Register 74; am 7/25/80, Register 75; am 8/23/80, Register 75; 
am 5/30/82, Register 82; am 12/16/82, Register 84; am 3/20/83, Register 
85; am 3/25/83, Register 85; am 6/26/83, Register 86; am 9/30/83, 
Register 87; am 2/19/84, Register 89; am 6/16/84, Register 90; am 
9/12/84, Register 91; am 12/16/84, Register 92; am 2/1/85, Register 93; 
am 6/9/85, Register 94; am 1/8/86, Register 97; am 5/10/86, Register 98; 
am 7/12/86, Register 99; am 1/9/87, Register 101; am 1/11/87, Register 
101; am 1/16/87, Register 101; am 1/18/87, Register 101; am 1/30/87, 
Register 101; am 4/15/87, Register 102; am 6/18/87, Register 102; am 
8/13/87, Register 103; am 10/14/87, Register 104; addt'l am 10/14/87, 
Register 104; am 12/13/87, Register 104; am 3/26/88, Register 105; am 
3/30/88, Register 105; am 4/21/88, Register 106; am 5/22/88, Register 
106; am 6/19/88, Register 106; am 9/1/88, Register 107; am 9/30/88, 
Register 107; am 10/1/88, Register 107; am 2/4/89, Register 109; am 
4/21/89, Register 110; am 5/21/89, Register 110; am 8/23/89, Register 
111; am / / , Register )

Authority: AS 18.60.020 
AS 18.60.030 
AS 18.60.075 
AS 44.62.130

Note to Publisher: Outline of standards ramains unchanged.



CONSTRUCTION CODE

0 5 . 1 9 0  is  repealed and readopted to  read:

0 5 . 1 9 0  Underground construc tion . (a) Scope and a p p lic a tio n .

( 1 ) This section app lies to  the co n s truc tio n  o f 
underground tunne ls , sha fts , chambers, and passageways. This 
section a lso app lies to  cut-and-cover excavations which are both 
p h y s ic a lly  connected to  ongoing underground construction  operations 
w ith in  the scope o f th is  sec tion , and covered in  such a manner as 
to  create cond itions  c h a ra c te r is t ic  o f underground c o n s tru c tio n .

( 2 ) This section does not apply to  the fo llo w in g :

(A) Excavation and trench ing  operations covered by 
0 5 . 1 6 0 , such as foundation operations fc r  above-ground 
s tru c tu re s  th a t are not p h y s ic a lly  connected to  underground 
construc tion  operations, and surface excavation; nor

(B) Underground e le c t r ic a l transm ission and 
d is tr ib u t io n  lin e s , as addressed in  0 5 . 2 2 0 .

(b) Access and egress.

( 1 ) The employer s h a ll provide and maintain safe means 
of access and egress to  a l l  work s ta tio n s .

( 2 ) The employer s h a ll provide access and egress in  such 
a manner th a t employees are protected  from being s tru ck  by 
excavators, haulage machines, tra in s  and o ther mobile equipment.

( 3 ) The employer s h a ll c o n tro l access to  a l l  openings 
to  prevent unauthorized entry underground. Unused chutes, manways, 
or o ther openings must be t ig h t ly  covered, bulkheaded, o r fenced 
o f f ,  and must be posted w ith  warning signs in d ica tin g  "Keep Out" 
or s im ila r  language. Completed or unused sections o f the 
underground f a c i l i t y  must be barricaded.

(c) Check-in/check-out. The employer s h a ll maintain a check- 
in /check-ou t procedure th a t w i l l  ensure th a t above-ground personnel 
can determine an accurate count o f the number o f persons 
underground in  the event o f an emergency. However, th is  procedure 
is  not required when the construc tion  o f underground f a c i l i t i e s  
designed fo r  human occupancy has been s u f f ic ie n t ly  completed so 
th a t the permanent environmental co n tro ls  are e ffe c tiv e , and when 
the remaining construction  a c t iv i t y  w i l l  not cause any 
environmental hazard or s tru c tu ra l fa i lu ie  w ith in  the f a c i l i t i e s .

(d) Safety in s tru c tio n . A l l  employees sh a ll be in s tru c te d 
in  the recogn ition  and avoidance o f hazards associated w ith
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underground construction  a c t iv i t ie s  in c lu d in g , where appropria te , 
the fo llo w in g  subjects:

(1) A ir  m on ito ring ;

(2) V e n tila tio n ;

(3) I llu m in a tio n ;

(4) Communications;

(5) Flood c o n tro l;

(6)
i

Mechanical equipment;

(7) Personal p ro te c tiv e  equipment;

(8) Explosives;

(9) Fire  prevention and p ro te c tio n ; and

( 1 0 ) Emergency procedures, inc lud ing  evacuation plans 
and check-in /check-out systems.

(e) N o tif ic a t io n .

( 1 ) Oncoming s h if t s  s h a ll be informed o f any hazardous 
occurrences or cond itions th a t have a ffec ted  or m ight a ffe c t 
employee sa fe ty , in c lud ing  l ib e ra t io n  o f gas, equipment fa i lu re s , 
earth  or rock s lid e s , c a v e - i i? f lo o d in g s ,  f i re s  or explosions.

( 2 ) The employer s h a ll e s tab lish  and m ainta in  d ire c t 
communications fo r  coo rd ina tion  o f a c t iv i t ie s  w ith  o ther employers 
whose operations a t the jo b s ite  a ffe c t or may a ffe c t the sa fe ty  o f 
employees underground.

( f)  Communications. ( 1 ) When na tu ra l unassisted voice 
communication is  in e ffe c t iv e , a power-assisted means o f voice 
communication must be used to  provide communication between the 
work face, the bottom o f the s h a ft, and the surface.

( 2 ) Two e ffe c t iv e  means o f communication, a t le a s t one 
o f which must be voice communication, must be provided in  a l l 
sh a fts  which are being developed or used e ith e r fo r  personnel 
access or fo r  h o is tin g . A d d itio n a l requirements fo r  h o is t operator 
communication are contained in  paragraph ( t ) ( 3 ) o f t h ’ s sec tion .

( 3 ) Powered communication systems must operate on an 
independent power supply, and must be in s ta lle d  so th a t the use o f 
or d is ru p tio n  o f any one phone or s igna l loca tio n  w i l l  not d is ru p t 
the operation o f the system from any other lo ca tio n .



( 4 ) Communication systems must be tested upon i n i t i a l 
entry  o f each s h i f t  to  the underground, and as o ften  as necessary 
at la te r  tim es, to  ensure th a t they are in  working order.

( 5 ) Any employee working alone underground in  a 
hazardous lo c a tio n , who is  both out o f the range of n a tu ra l 
unassisted vo ice  communication and not under observation by o ther 
persons, must be provided w ith  an e ffe c t iv e  means o f ob ta in ing 
assistance in  an emergency.

(g) Emergency prov is ions.

( 1 ) H o is ting  c a p a b ility . When a sh a ft is  used as a 
means o f egress, the employer s h a ll make advance arrangements fo r 
power-assisted h o is tin g  c a p a b ility  to  be re a d ily  a va ila b le  in  an 
emergency, unless the regu lar h o is tin g  means can. continue to 
function  in  the event o f an e le c t r ic a l  power fa i lu re  a t the 
jo b s ite . Such h o is tin g  means must be designed so th a t the load 
h o is t drum is  powered in  both d ire c tio n s  o f ro ta tio n  and so th a t 
the brake is  au tom atica lly  applied upon power release or fa i lu r e .

( 2 ) S e lf-rescue rs . The employer s h a ll provide s e l f - 
rescuers having cu rre n t approval from the N ational In s t i tu te  fo r 
Occupational Safety and Health and the Mine Safety and Health 
A dm in is tra tion  to  be immediately a va ila b le  to  a l l  employees a t work 
s ta tion s  in  underground areas where employees might be trapped by 
smoke or gas. The se le c tio n , issuance, use, and care o f 
re sp ira to rs  must be in  accordance w ith  sec tion  0 5 . 0 5 0 ( d ) ( 2 ) and ( 3 ) 
of th is  subchapter.

( 3 ) Designated person. A t le a s t one designated person 
must be on duty above ground whenever any employee is  working 
underground. This designated person must be responsible fo r 
securing immediate a id  and keeping an accurate count of employees 
underground in  case o f emergency. The designated person must not 
be so busy w ith  o ther re s p o n s ib ilit ie s  th a t the counting fu n c tio n 
is  encumbered.

( 4 ) Emergency lig h t in g . Each employee underground must 
have an acceptable portab le  hand lamp or cap lamp in  h is  or her 
work area fo r  emergency use, unless n a tu ra l l ig h t  or an emergency 
l ig h t in g  system provides adequate il lu m in a tio n  fo r  escape.

( 5 ) Rescue teams.

(A) On jo b s ite s  where 2 5  o r more employees work 
underground a t one tim e, the employer s h a ll provide (or make 
arrangements An advance w ith  lo c a lly  a va ila b le  rescue services 
to  provide) a t le a s t two 5 -person rescue teams, one on the. 
jo b s ite  or w ith in  one-ha lf hour tra v e l time from the e n try 
p o in t, and the other w ith in  2  hours tra v e l tim e.
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