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POSITION PAPER

A.G.C. OF ALASKA

PRESENTED TO THE

HOUSE LABOR AND COMMERCE COMMITTEE

ON

HB 286

AN ACT RELATING TO PENALTIES FOR VIOLATIONS OF WORK PLACE

SAFETY LAWS,



THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME 1S RESA
JERREL AND I AM THE DIRECTOR OF GOVERNMENTAL RELATIONS FOR
THE ASSOCIATED GENERAL CONTRACTORS OF ALASKA (A.G.C.). ON
BEHALF OF OUR OVER 600 MEMBER FIRMS WE APPRECIATE THE
OPPORTUNITY TO TESTIFY ON HB 286 - PENALTIES FOR VIOLATIONS
OF WORK PLACE SAFETY LAWS.

WHILE _A=G-C. OF ALASKA 1S A STRONG ADVOCATE FOR SAFETY
IN THE WORK PLACE, WE DO HAVE SOME SE%IOUS CONCERNS REGARDING
THIS LEGISLATION. THERE IS NO EVIDENCE [INDICATING THAT
HIGHER OSHA FINES BRINGS ABOUT BETTER WORK PLACE SAFETY OR
FEWER ON THE JOB INJURIES.

A.G.C. WOULD SUGGEST TWO WAYS TO IMPROVE WORK PLACE
SAFETY: FINDING WAYS TO AVOID EMPLOYEE INADVERTENT OR
CARELESS ACCIDENTS AND ASSIGNING THE PENALTY FOR A VIOLATION
TO THE RESPONSIBLE PARTY.

FIRS A 1986 NATIONAL SURVEY OF EMPLOYEE ATTITUDES BY
SIROTA AND ALPER ASSOCIATED, INC. OF NEW YORK FOUND THAT:

"ONE IN FIVE EMPLOYEES SAY WORKPLACE DRUG USE SERIOUSLY

AFFECTS THEIR ORGANIZATIONS ABILITY TO GET THE JOB

DONE . . . MORE THAN TWO-THIRDS OF THOSE SURVEYED

SUPPORT DRUG TESTING FOR NEW JOB APPLICANTS AND FOR
SUSPECTED USERS."™

IN RESPONSE TO THE INCREASED CONCERN REGARDING THE
ISSUES OF POTENTIAL SAFETY HAZARDS, [INCREASING ABSENTEEISM,
LOWER PRODUCTIVITY, RISING HEALTH CARE COSTS AND DECLINING
EMPLOYEE MORALE THE FEDERAL GOVERNMENT AND STATES HAVE PASSED
LEGISLATION TO MINIMIZE THE NEGATIVE EFFECTS OF DRUG AND
ALCOHOL ABUSE IN THE WORK PLACE. THE STATUTES VARY BUT SOME
OF THE PROVISIONS REQUIRE WRITTEN ALCOHOL AND DRUG TESTING

POLICY, NOTIFICATION OF COMPANY®"S DRUG POLICY, JOB APPLICANT



TESTING, RANDOM TESTING, REASONABLE SUSPICION TESTING,
DISCIPLINE AND DRUG AWARENESS PROGRAMS.

SECONDLY: IN BRITISH COLUMBIA THE PERSON THAT CAUSES A
VIOLATION 1S ASSIGNED THE PENALTY. THE EMPLOYER, SUPERVISOR,
WORKER OR PERSON THAT 1S NEITHER AN EMPLOYER NOR A WORKER IS
LIABLE FOR THE PENALTY. A COPY OF THE BRITISH COLUMBIA
STATUTE HAS BEEN GIVEN TO STAFF FOR YOUR REVIEW.

IN CONCLUSION, MR. CHAIRMAN, A.G.C. OF ALASKA WOULD URGE
THIS COMMITTEE TO TAKE INTO ACCOUNT THAT THERE ARE NUMEROUS
VARIABLES ON A CONSTRUCTION JOB SITE AND CONSIDER SOME OF THE
ALTERNATIVES WE SUGGESTED IN INSTEAD OF RAISING THE PENALTIES

IMPOSED UPON THE EMPLOYER.
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ONE IN FIVE WORKERS SAY MUGS
ARE SERIOUS WORKPLACE PROBLEM

One in five employees say workplace drug use
seriously affects their organizations’ a_bllltr to get the
ob done, according to the 1986 National Survey of
mployee Attitudes by Sirota and Alper Associate*
Inc. of New York. o

David Sirota, chairman, said his firms survey alto
shows that more than two-thirds of tfcess surveyed
support drug testing for new job applicants and for
suspected users. Theé only form’of testing the majority
opposes is random testing, and only by 4 slim margin,

‘The data show that employees for the most part
share the concern of management to rid the work-
place of drugs," he said.

The annual telephone survey measures employee
attitudes toward 25 key dimensions of work life satis-
faction which relate to performance and a variety of
issues of current interest, It is condncted primarily for
subscribers to compare their owu employees’ attitudfs
against the norm, _ o

(For more information, unite Sirota and Alper
Assoc)lates, Inc., 1641 Third Ave., New York, NY

7-13-97



P.0. Box Y
Juneau. AK 99811-3100
Phone: 2907 103-3991

Legislative Research Agency Fax: (907) 163-3331

December 15, 1989

MEVCRANCUM
TO: Representative Dave Donley

FROM Patricia YoungVA
Legislative Anavyst

RE: Criminal Prosecution of Employers for Workplace Safety Violations
Research Request 90.085

You asked this agency for information on criminal prosecution of executives of
California companies in which safety violations have occurred. You also wished
to know why companies in Scandinavian countries consistently have fewer
workplace deaths and serious injuries than their American counterparts.
Lastly, you requested copies of model workplace safety programs recognized by
any states or by the federal government which could be adapted for use by

Alaska companies.

Background Information

The Occupational Safety and Health Act (OSH Act, 29 U.S.C. 651-668), passed by
Congress in 1970, was thought to be a landmark measure which would ensure safe
working conditions throughout the United States.l To this end, the
Occupational Safety and Health Administration (OSHA) was given broad authority
and responsibility to establish appropriate standards and to enforce them
through civil and criminal penalties.?2

Although the CBH Act covers most workplace situations, mining operations,
nuclear plants, and railroads are covered by other regulatory measures.

XStates have the option of being governed by federal OSHA regulations or
developing their own. State plans must be as or more effective and must
provide workers with at least the same rights and protections as does the

federal program.
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According to John Hynan, OSHA counsel of general legal advice, criminal
penalties were originally thought to be less effective than civil penalties
(i.e., fines) in abating workplace hazards. Therefore, fines have generally
been levied for violations. CBHA has authority to seek criminal prosecutions
only in cases of willful violation of a standard resulting in a death,
falsification of records, or giving advance notice of an OSHA inspection.
Criminal penalties are not available to C8HA in cases of injuries or illnesses
which do not result in fatalities.

In general, C8HA nay asses nmeximum civil and criminal fines of no more than
$10,000 and meximum jail sentences of no more than six months. Penalties are
doubled for second convictions. Since passage of the Comprehensive Crime
Control Act of 1984 (18 U.S.C 3571), under limited circumstances the maeximum
fine for a misdemeanor resulting in a fatality ney be increased to $250,000 for
an individual defendant and $500,000 for an organization which is a defendant.
However, union representatives, among others, contend that the penalties are
inadequate to deter violations. They point out chat, unlike jail time, fines
are easily passed on as business expenses, and they note that other regulatory
acts provide for substantial fines as well as substantial terms of imprisonment
for knowingly putting a person in imminent danger rf death. For example, in
such cases, the Resource Conservation and Recovery Act, which deals with
hazardous waste, provides for u to $250,000 in fines or 15 years'
imprisonment3

Statistics of job-related fatalities and illnesses tend to support union
arguments. A recent special report, Occupational Safety and Health: 7
Critical Issues for the 1990s, published by the Bureau of National Affairs (a
leading publisher of information on government and public policy issues),
quotes studies showing that between 7,000 and 20,000 people die each year in
the U.S. in job-related accidents, and that job-related diseases may account
for as many as 50,000 to 70,000 deaths annually.4 However, from 1970 through
February of 1988, only 42 cases had been referred by C8HA to the Department of
Justice for possible criminal action. Of those, 14 were prosecuted, resulting
in ten convictions. Until this year, no one had ever been incarcerated for a
criminal violation of the C8H Act. According to Mr. Hynan, this year, one
person went to jail.

Believing that current C8HA regulations do not adequately protect workers,
state and local prosecutors in many parts of the country are resorting to their

House Committee on Government Operations, Getting Away With Murder in
the Workplace: OSHA"a Nonuse of Criminal Penalties for Safety Violations,
100th Congress, 2d session, 1988, House Report 100-1051, (Attachment A).

40ccupational Safety and Health: 7 Critical Issues for the 1990s
(Washington D.C.: BNA 1989), p. 2. Copies of this report are available for
inspection in this agency's library and in the Legislative Library.
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o police powers to criminally prosecute employers for serious C8HA violations
and for willful conduct resulting in death or serious injury. The Los Angeles
County District Attorney's Office, for example, has a unit which focuses
specifically on criminal prosecutions for occupational violations. Several
states, including Illinois, Michigan, New York, North Carolina, Texas and
Wisconsin, have filed criminal suits in particularly egregious cases.

A critical question in these cases has been whether federal workplace safety
laws preempt states and local jurisdictions from using states' historic police
powers to prosecute employers for acts which are crimes under state laws.
According to Jan Chatten-Brown, assistant district attorney in Los Angeles,
although state convictions have been challenged on isst.es of preemption,
supreme court rulings in Illinois, Michigan Texas, and Wisconsin have upheld
states' rights to prosecute employers with criminall laws of general
application, such as those against murder, manslaughter, and assault. The
Illinois Supreme Court ruling in State of Illinois v. Chicago Magnet klire
Corporation was appealed to the U.S. Supreme Court, which denied a hearing of
the case and, thus, upheld the lower court's decision thnt the state is not
preempted from prosecuting. In addition, it is the opinion of the U.S.
Department of Justice that

nothing 'n the C8H Act or its legislative history
indicates that Congress intended for the relatively limited
criminal penalties provided by the Act to deprive employees of
the protection provided by State criminal laws of general
applicability.5

Although CB8HA has taken no stand on whether state and local actions are
appropriate, such actions appear to be an increasingly accepted trend.
Attachment B includes a list of prosecution contacts in 17 states--Appendix
D of the BNA report--as well as various articles related to this issue.

Workplace Safety in Scandinavian Countries

The Occupational Safety and Health Law Center, a public interest firm,
monitors workplace legislation in the U.S. and abroad. According to J. Dauvitt
McAteer, executive director, Scandinavian countries--which have Ilabor
governments of long standing--are highly unionized. As a whole, these
governments have taken workplace health and safety very seriously and have
adopted preventive approaches to industrial accidents and illnesses. May

SLetter from Thomas M Boyd, U.S. assistant attorney general, Office of
Legislative and Intergovernmental Affairs, to Tom Lantos, Chairman,
Subcommittee on Employment and Housing, U.S. House Committee on Government
Operations, published in Occupational Safety and Health: 7 Critical Issues for
the 1990s, BNA appendix B.



Representative Donley
December 15, 1989
Page 4

potential problems have been systematically eliminated through -careful
workplace design. For example, the Volvo company is noted for its person-
oriented issembly process. Machinery, equipment, and work environments are
designed to fit and complement workers. By comparison, in the U.S., workers
generally accommodate and adjust to machinery.

Model Workplace Safety Programs

Nore of the sources contacted for this memorandum were aware of any recognized
model programs which include both penalties for violations and specific
incentives for compliance with workplace standards. However, according to
Bruce Hillenbrand, COBHA director of Federal and State Operations, OSHA's
Voluntary Protection Programs (VPPs)--in effect since 1982--have been
relatively successful in raising corporate concern for safety and health
standards closer to the level of concern for quality control and production.
Inclusion in these programs depends, anmong other things, on a company's safety
record within the previous three years. Random OBHA inspections are
eliminated under these programs because juint labor and management committees
help to create self-policing situations. Detailed information on OSHA's VPPs
will be forwarded to you upon its arrival.

According to Mr. McAteer, California's scheme is widely recognized as being
one of the more well-developed, having gone substantially beyond the federal
standards. Ms. Chatten-Brown is forwarding copies of California's enabling
legislation, articles from a number of law journals, and a District Attorney
white paper report on C8HA standards which includes recommendations for both
increased penalties and incentives. This information will also be forwarded

to you upon its arrival.

I hope this information is useful to you. Please call if you have any
questions or need further information.

Attachments



Attachment A

U.S. House Committee on Government Operations,
Getting Away With Murder in the Workplace:
OSHA"s Nonuse of Criminal Penalties for Safety Violations,
100th Congress, 2d session, 1988, House Report 100-1051
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GETTING AWAY WITH MURDER IN THE
WORKPLACE: OSHA 3 NONUSE OF CRIMINAL
PENALTIES FOR SAFETY VIOLATIONS

SIXTY-SIXTH REPORT

BY THI

COMMITTEE ON GOVERNMENT
OPERATIONS

QOctober 4, 1988—Committed to the Committee of the Whole House on
the State of the Union and ordered to be printed

UJ. GOVERNMENT PRINTING OF7ICE
88-982 WASHINGTON : 1988

Published by The Bureau of National Affairs, Inc.
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V. DISCUSSION
A PYMM THUMOUMS
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New York State Attorney General Robert Abrams told the sub-
committee:
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Cook County State’s Attorney Richard Daley told the subcommit-
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ARIZONA: Marty Woelflc
Assistant Attorney General for Environmental Crimes
Organised Crime and Racketeering Division
Arizona Attorney General's Office
1275 W. Washington
Phoenix, Ariz. 85007
(602) S42-3881

CALIFORNIA: Ira Reiner, District Attorney for the County of Los Angeles
Jan Chatten-Brown, Assistant District Attorney
210W. Temple $t.
Los Angeles, Calif. 90012
(213) 974-5903

CONNECTICUT: John A. Connelly
Waterbury State’s Attorney
P.0. Box 2157
Waterbury, Conn. 06702
(203) 756-4431

ILLINOIS: Frank J. Parkerson, Assistant State’s Attorney
Cook County (111) District Attorney’ Office
500 Richard J. Daley Center . e
Chicago, HI. 60602 .
_(312) 443-5365

INDIANA: David H. Coleman
Hendricks County Prosecuting Attorney
P.0. Box 59
Danviile, Ind. 46122
(317) 745-9283

MARYLAND: Elizabeth Volz, Assistant Attorney General
Environmental Crimes Unit
Maryland Attorney General’s Office
2500 Eroening Highway
Baltimore, Md. 21224
(301) 631-3025
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D4 PROSECUTING WORKPLACE INJURY AND DEATH

MASSACHUSETTS: Scott Harshbarger
Middlesex County District Attorney
40 Thorndike St.
Cambridge, Mass. 02141
(617) 4%-4050

MICHIGAN: Theodore Klimaszewski
Assistant Attorney General for the State of Michigan
6520 Mercantile Way, Suite 1
Lansinp Mich. 48913
(6I7) 03

Michael Modelski

Oakland County Assistant Prosecuting Attorney
Court House Tower

Pontiac, Mich. 48053

(31?) 858520

MINNESOTA: Nancy Leppink, Special Assistant Attorney General
Minnesota Attorney General’s Office
520 Lafayette Roa
Minneapolis, Minn.
* (612)29%6-0695 _ -

NEW YORK: Elizabeth Holtzman
Brooklyn (N.Y.) District Attorney
Municipal Building
Brooklyn, NY. 12201
(718) 802-20%

NORTH CAROLINA: Ronald Stephens
Durham County District Attorney
Judicial Building
Durham, N.C. 27701
(919) 560-6840

OREGON: Stephanie Smythe
Assistant Attorney General
100 Justice Building
Salem, Ore. 97310
(503) 3784732

TENNESSEE: James R. White
State Labor Commissioner
501 Union Building, Second Floor
Nashville, Tenn. 37219
(615) 741-19%91
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TEXAS: Kenneth Oden _
Travis County Prosecuting Attorney
314 W. 11th, Room 300
Austin, Texas 78701
(512) 473-%415

VIRGINIA: Cathleen M. Pritchard, Assistant Commonwealth’s Attorney
City of Virginia Beach
Municipal Center
Virginia Beach, Va. 23456
(804) 427-4401

WASHINGTON: Norm Maleng
Prosecuting Attorney
W554 King County Courthouse
Seattle, Wash. 98104
(206) 583-200

WISCONSIN: E. Michael McCann
Milwaukee County District Attorney
821 W. State St.
Milwaukee, Wise. 53223
(414)278-4646

Perrz Foltz
Rock County (Wis.) District Attorney
51 S. Main $,

Janesville, Wis. 53545

(608) 755-2115
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THIS SAFETY RULING COULD BE
HAZARDOUS TO EMPLOYERS' HEALTH

Illinois” OSHA decision opens husiness up to more criminal charges

*4BUS"<:kS Wt ; vFC8dl.iAmY0 19V

COURTROOM CONFLICT OVER WORKER SAFETY

CHICAGO MAGNET WIRE co.llk

that comply with OSHA regulations to be
prosecuted for criminal conduct. They
assert that the whole point of OSHA was
to codify an explicit set of regulations to
guide employers. "The issue here is
whether we have a clear standard for
employers to follow or whether we are
going to be at the mercy of the whims
and caprices of every county state attor-
ney inthe U.S.” says Thomas L Reid,
vice-president of the lllinois Manufactur-
ers Assn. The IMA filed a brief in the
[llinois case suRportmg Chicago Magnet,
a unit of North American Philips Inc.
IfOHE clout. Local prosecutors, for their
pan, claim they’re filling a void. Since
1970 the Occupational Safety & Health
Administration has referred 44 cases to
Justice for criminal prosecution, and
charges have been filed in .onIE/ a few of
them. Prosecutors complain that crimi-
nal penalties of up to six months in jail
are so weak that Justice is reluctant to
go to court. And OSHA rarely gets prose-
cutions because it can pursue criminal
cases only when a worker has died. "I
have to face families of victims and tell
————————— them | have a legal prob-

lem—that an OSHA fine of
several hundred dollars
, may stand in the wa?/ of
| holding these people fruly

Grove Villoge, Ill. On Keh. 2the / A accountable,” says Austin
IIlinois Supreme Coun upheld t! C \ (Tex.) D. A. Kenneth Oden.
Cook County's criminal piose- / /]’ Local prosecutors dis-
cution of fi-e senior executives *r 7/ / miss OSHA’s civil penalties
for allegedly allowing workers as a toothless deter,ent.
lo become ill from exposure in \ > Theﬁ "are just passed on
hazardous chemicals. A lower 0 AVy to the consumer as a cost
appeals eouri. ruling that OSHA of business." says Jan E.
preempted the state criminal — ¥ Chaiten-Browti, a D. A. in
code, suialeetIatrl.lIJudge's Y Los Angeles County's oc-
disuiissal of tlu- case. cupational safety” and

EILM RECOVERY sysTEms INC. Bk Grove Villoe, IIl. t lie Cook Lor.i'iiy
slate’s attorney successfuII%/ prosecuted tim-e seitiot ollicialsot.niuv-
derand m klesscimduct charges in 19S.i after uwoi kei died fiomui-
halln%\cyalmle fttnies. The officials have appealed.:hgtiing in pm that
OSHA preempted state law.

pymm THERMOMETER Brooklyn, N.Y. In 1957 the Kings Cnimn district
attorney won convictions a?amst the company 's two owners or,
charges of assault and reckless cndanﬁermeu_t by |—\Lmsmg workers to
mercury. The trialjudge overturned the verdict on the ground that
OSHA preempted slate prosecution. The decision is on appeal
NI B W

Austin, Tex. The state pro>ccu-

“QHWSST%%W H:)T?HCOIJ § % altlnsi
the company president ui con-
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more clout. Representative
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worker safely violations,

a(Some™ point the
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plant came on the heels of a lengthy investi-

gation described in FBI agent Jon'S. Lipsky's

116-page affidavit, which convinced a fed-

eral judge to unleash the agents. In his report.
Lipsky accused Rockwell International and
the U.S. Department of Energy (DOE) of
"knowingly and falsely" stating that the
plutonium processing plant complied with this
country's environmental laws. In doing so,

the contractor and its government client con-

cealed "serious contamination” at the site.
Llpskr charged that Rockwell and DOE
secretly dumped hazardous waste into public
drinking water and surreptitiously oPerated
an incinerator they said had been Shut down.
While scandal at nuclear weapons plants
seems almost a regular news feature of late,
the ca amty_demonstrated by the Justice
Department in _
ronmental police force—replete ‘with FBI
agents, investigators, prosecutors, wiretaps
and aerial surveillance—is in fact an unusual
}hm?. The government rarely flexes its
ega
mental crimes or, for that matter, corporate
crires generally. For every Rocky Flats,
there are dozens of corporate environmental
crimes that go undetected, unprosecuted
and unpunished.

“Crime is a sociopolitical artifact, tot
a natural phenomenon,” writes legal scholar
Herbert Packer in The Limits ofthe Criminal
Law. “We can have as much or as little crime
as we please, dependm? on what we choose
tocountas criminal." In this country, wehave
ehosen-to have very little corporate crime.
Most corporate wrongs against humans and
the environment are not considered criminal
in the traditional sense—that is, activity that

n Colorado to deploy an envi-

muscle to prosecute major environ-

is prohibited by the state and prosecuted to
conviction. While corporations like Rockwell
International can be criminally prosecuted
for serious violations of environmental laws,
they usually face less demanding and less
visible civil pnxredures. _

On the face of it. this leniency is grossly
out of proportion to the effects of the corgo-
rate crime wave. Every year, roughly 28,000
deaths and 130,000 serious injuries are
caused by dangerous products. At least
100,000 “workers die from exposure to deadly
chemicals and other safety hazards. Work-
Blace carcinogens are estimated to cause

etween 23 and 38 percent of all cancer
deaths. More than 45,000 Americans die in
automobile crashes every year. Many of those
deaths either are caused by defects or are
easily preventable by a simple redesign.

The financial cost to society is staggering.
The National Association of Attorneys Gen-
eral reports that fraud costs the nation's busi-
nesses and individuals UEJW@de 0f$100 billion
each year. The Senate Judiciary Committee
has eStimated that faulty %oods, monopolis-
tic practices and other such violations annu-
aIIJ cost consumers $174 to $231 billion.
Added to this is the $10 to $20 billion a year
the Justice Department says taxpayers lose
when corporations violate federal requlations.
As a rule of thumb, the Bureau of National
Affairs estimates that the dollar cost of cor-
Porate crime in the United States is more
han 10times greater than the combined total
from larcenies, robberies, burglaries and auto
thefts committed by individuals. _

The full extent of the corporate.crime
wave ishidden. Although the federal govern-
ment tracks street crime month by month,
city by cur through the FBI's Uniform Crime
Reports, itdoes not track corporate crime. So

the qovernment can tell the public whether
burglary is up or down in Los Angeles for
any quen month, but it cannot say the same
about insider trading, midnight dumping, con-
sumer defrauding or illegal polluting. =~

Still, we do know that corporate crime is
pervasive. A 1979 Justice Department studé.
‘llegal Corporate Behavior,”found that 58
corporations surveyed racked up a total of
1,554 law violations in just two years. A 1980
Fortune magazine survey revealed that 11
percent of 1,043 large companies had been
convicted on criminal charges or consent
decrees for five offenses: bribery, criminal
fraud, illegal political contributions, tax eva-
sion and criminal antitrust. A US.. News &
World Report study of the 500 largest corpo-
rations found that™115 have been convicted
in the last decade of at least one major crime
orhave paid civil penalties for serious mishe-
havior" in excess of $50,000. And in 1985,
George Washington Unlversny Professor
Amitai Etzioni found that roughly two-thirds
of America's 500 largest companies were
involved to some extent in illegal behavior
over the preceding 10 years.

By THE M1D-1930S, EVIDENCE WAS MOUNTING
that exhoosure to asbestos was a threat to
human health. In 1982, the Manville Corpora-
tion (prewouslnyohns Manville), the nation’s
largest manufacturer of ashestos, filed for
bankruptcy to shelter its assets from 16,500
gersonal injury lawsuits. In the mtervenmg
0 years, the corporation actively suppresse
ashestos studies and hid information from its
employees on the dangers of workm? with
ashestos. The¥ even cut workers off from
their own health records. "As_Ion%_as (the
employee% is not disabled," rationalized the
companys medical director in 1963, "it is felt
that he ‘should not be told of his condition
so that he can live and work in peace, and the
company can benefit from his many years
of experience."

Over the next 30 years, 240,000 people-
8,000 per year, almost one every hour on
averaﬂe—wnl die from ashestos-related can-
cer. The company will pay some $2.5 billion
to its victims, a hefty civil penalty. But no
ashestos executive has ever been prosecuted
for reckless homicide. o _
~ Likewise, it was nota "crime," in die tradi-
tional sense of the word, for Union Carbide’
Bhopal, India, subsidiary to operate a pesti-
cide manufacturing plant so incompetently
that in 1984, clouds of deadly methyl isocya-
nate gas escaped, kl|||ﬂ8 2,000 to 5,000 per-
sonsand_lnjurln?ZOO,Q 0.

And it Is not a "crime" for the tobacco
companies knowmgi(ly to market a hlghl%
addictive drug that kills more than 365,00
Americans a year, 1,000 every day. This toll
is higher than the number of Americans killed
annually by AIDS, heroin, crack, alcohol, car
accidents, fire and murder combined.

And it is not a "crime" to market known
cancer-causing pesticides such as Alar. Nor
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CORPORATECMMMUITINOI IS ita"crime” to dump toxins into the airand  mittees with jurisdiction over clean air issues
tOM | LMOAL AND SOCIAL water. General Motors (Gm), among others,
RKMKDIKS has been campaigning actively against pub-

X Congress should pass an execu- lic health for decades. In 1949, the company  Lack or accountability » duply embed-
tive responsibility statute making ita was convicted of conspiracy to destroy the  ded in th« concept of the corporation. Share-
criminal offense for a corporate super- nation's mass transit systems br buying up  holders" liability ‘is limited to the amount of
visor willfully or recklessly to fail to over- and then dismantling "electrical transit sys- money they invest. Managers' liability is lim
see an assigned activity that results tems in urban areas around the country. ~ited to what they choose %o know ahout the
mecriminal conduct The globe-trotimg _The environmental consequences of this  operations of thé company. And the corpora-
chief executive, like Exxon's Lawrence crime are still felt today. Los Angeles, which tion’ liability is limited by Congress (the
G. Rawt, would have a new incentive in the 1930s boasted an efficient system of  Price-Anderson Act, for example, caps the
to monitor the safe conduct of his electrified public transit that served 56 cities,  liability of nuclear power companies in the
corporation. saw the system destroyed and replaced with  aftermath ofa nuclear disaster), by insurance

X Corporate managers should be diesel busesand a freeway network for GM's  and by laws allowing corporations to duck
required to report to federal authorities cars. The city now has one of the worst liabilify by altering theircogjorate structure
a product or process that may cause air pollution problems in the country, and  (the Manville bankruptcy dodge, for example).
death or serious injury. This would the Bush admim'stration has proposed In addition, since the turn of the century,
ensure that R&D departments keep exempting it from some provisions of the  most laws governing corporate behavior give
worker health and safety in mind. A bill Clean AirAct. _ regulators the option_of avoiding criminal
tothis effect introduced by Representa- "What is good for General Motors is-not ~ charges and proceeding with less burden-
tive George Miller (D-CA) in 1979, was necessarily good forthe country,” former San ~ some and less noticeab?e civil enforcement.
defeated thanks in part to corporate Francisco Mayorjoe Alioto told senatorsina  In this way, corporations avoid either admit-
lobbying. hearing about the destruction of the electric  ting ordenyin? that they violated the law and

X Congress should require publicly transit system in the Bay Area. “In the field are let off with slap-on-the-wrist fines and
held corporations to report their litiga- of transportation, whathas been good for consent decrees. For environmental, labor,
tion records-indiclments, convictions, General Motors has, in fact, been very, very'  securities, energy, and food and drug .viola-
sentences, fines and product-liab'lity bad for the country.’ _ tions, the civilinjunction istoday the primary
lawsuits-to the FBI. This corporate With the enormous resources availableto - method of enforcing the law” against big
crime database could then be used by them, companies like General Motors can  business.
communities and prosecutors toinform ensure that the laws protecting us from them Fines, dismissed b{ criminologists as
their fights against criminally inclined remain weak. During the last decade, for “license fees to violate the law,” are the cus-
companies. example, General Motors has successfully — tomary civil .Penalty for corporate wronq-

X At the local level, corporate opéaosed amendments that would strengthen  doing.“One jail sentence isworth 200consen
crime-watch committees should be federal clean air and federal fuel-efficiency  decrees," said one federal judge. “Fines are
formed to keep an eye on 'he activities standards. GM has spent more than $1, meanln?Iess because the defendant in the
of neighboring corporations c.nd to billion lobbying Congress against clean air —end is always reimbursed by the proceeds of
keep police and prosecutors on their amendments since 1981, tne year the Clean  his wrongdoing or by his company.”
toes. Victims of corporate crime, such as Air Act came dueior reauthorization. Inaddi- ~ Under civil enforcement, the executives
those who have been injured by Ihe tion, GM's political action committee made of criminal corporations are freed from the
Daikon Shield, Agent Orange and more than $750,000 in campaign contribi  stigma of prosecution and possible jail sen-
asbestos, have formed organizations to tions, much of it to legislators who siton com- tences. “The violations of these laws are

lobby for just compensation, strong
laws and, where applicable, effective
prosecution and strict sentences.

X Creative penalties should be
devised, such as court-ordered adverse
publicity. As a condition of probation,
for example, a judge could order a
company to lake out network television
advertisements telling viewers about its
long criminal record.

X More than anything else, corporate
criminals should do time. They should
be tailed alongside Ihe mugger and
drug dealer, not in the posh “Club
Feds" usually reserved for white-
collar crooks.
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crimes,” wrote ECMIN Su_thenr‘nqj{n I* 1949
l&%ilc w |t*—%0{Fr Crimt, .0 aﬂ%
fotit = Soonly el

_effectasi} Hrg X X INentonor enmi-
nating the Iq OrCrine. _
Sanctions Tor egregious corporate crimes
rarely match the gravity of the offense, nor
do they compare well with the punishment
meted out for common street crimes. Not one
corporate executive went to jail for market-
ing thalidomide, a drug that caused severe
birth defects in §,000 babies during the 1960s,
but Wallace Richard Stewart of Kentucky
was sentenced in July 1983 to 10 years in
grlson_ for stealing a pizza. Not one Hooker

hemical manager went to jail, nor was
Hooker charged with a criminal offense after
the comp_an% exposed its Workers and_Love
Canal neighbors to toxics, but under a Texas
habitual offenders statute, William Rummel
was sentenced to life in prison for stealing a
total of $229.11 over a period of nine gears.
And General Motors was fined a mere $5,000
for its mass transit conspiracy, which set
back the country’ environmental standards
for decades. _

“No amount of money paid out of corpo-
rate assets can address the wrongful acts of
the individuals responsible within the or%an-
ization," says Kenneth Oden, a District Aftor-
ney in Austin who has prosecuted a number
of occupational homicide cases. “Sometimes
the boss needs to be placed in handcuffs and
taken to jail.” While incarceration of street
criminals may have a limited deterrent effect,
jail time for corporate executives has a mark-
edly different impact. "I would starve before
| would do it again,” said one General
Electric official, convicted and jailed in a
price-fixing scandal.

In FEBRUARY 1983, AWORKER AT FILM RECOV-
ery Systems’ silver extraction plant became

nauseated while working inaroom with open

vats of hydrogen cyanide. He _staggrered out-
side the plant, collapsed and died. The medi-
cal examiner reported that he died of “acute

ci/anlde toxicity." A month later the state

attorney for Cook County, Chicago, charged

three executives of Film Recovery Systems

with homicide.

Prosecutors argued that plant employees
were forced to work in the equivalent of a
huge gas chamber, that the compang hired
mostly illegal aliens who spoke little English,
that the company had scraped skull and cross-
bones warmnﬁs off the side of the cyanide
drums, and that ventilation was so inade-
tuateI thtat a thick yellow haze hung inside

e plant.
fter a two-month trial, each of the three

executives was found guﬂt}i of murder and

reckless conduct, fined $10,000 and sen-
tenced to 25 years in prison for murder and

364 days forreckless conduct. TWooperating

corporations were found guilty of reckless

conduct and involuntary manslaughter and

fined $11,000 each.

The Film Recovery Systems case reﬁre-

sents the firsttime a corporate executive has

been found guilty of murder in an occupa-

tional death case, and public sentiment seems
to he calling for more such IePaI actions.
Earlier this year in Torrance, California, the
city attorney, citing the fear of a "disaster of

Bhopal-like proportions,” filed an unusual law-

suit against Mobil Oil. He sought to have
Mobil's giant Torrance refinery declared a
public nuisance, thus giving the city the
authority to requlate it. The lawsuit cites the
plant’ appalling safety record—127accidents
at the refinery since
ing the fiery deaths of three persons, _among
them a pas$ing motorist, in an explosion an
fire at the tank farm.

The district attorney (DA) for Los Ange-
les County requires prosecutors to investi-

gate the circumstances ofevery occupational

eath or serious injurﬁ onthejob. In the past.

four Years, the DA has investigated more
than 100such cases and has brought criminal
charges in more than two dozen cases. And
in Austin, Milwaukee and New York C;tﬁ,
activist prosecutorsare hitting employers wit
homicide charges for death on the job.

In early 1989, the Commonwealth of
Massachusetts announced the creation of a
statewide Environmental Crimes Thsk Force

that will use prosecutors, scientists, investi-

gators and police officers to target high-
priority threats to public health and natural
resources. The 34-member strike force'will
specialize in major cases involving threats to
drmklng water supplies, harm to wetlands,
illegal dumping and toxic discharges into
sewage systems.

“This" should send a clear message to
everyone across the state: Ifyou pollute, we're

ecember 1979, includ-

going to catch you and yoj'll pay the price,”
said Massachusetts Environmental Affairs
Secretary John DeVillars. "Poisoning some-
one’s water supply or illegally dumping
material isn't a victimless crime. I_t‘s_a(_:ostlel
crime that has a major impact on individuals

. whose health may"suffer. It damages our

quality of life.” _

Atthe federal level, the Justice Depart-
ments Environmental Crimes Section, which
was created in 1983, has recorded 520 indict-
ments and more than 400 convictions, br|n8-
ing in $22 million in fines and more than 24
years of actual jail time. Earlier this year,
Ashland Oil was found quilty of v_|olat|_n%
federal environmental laws in connection wit
the collapse of an Ashland storage tank that
spilled more than 500,000 gallons of oil into
the Monongahela River outside of Pittsburgh
onJanuary 2,1988. . _

The developments described above point
toanew willingness on the part of the public
and the judicial system to see corporate crime
Punl_shed fairly. Until now, the law has taught
hat_lfty_ou are'strong, rich and corporate, you
can inflict the most egregious wrongs on Soci-
ety and continue business as usual. There is
no reason why this cannot change. Ina just
society, the criminal law should also teach
that those who poison the air, water and land,
injure and Kill others, or inflict cancer and
birth defects are criminals and should be
justly punished. O3

Russell Mokhiber is a lawyer and author of
Corporate Crime and Violence: Big Business
Power and the Abuse of the Public Trust
(Sierra Club Books, 1989). He is currently edi-
torof The Corporate Crime Reporter, a weekly
newsletterbased in Washington, D.C.
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Deterring Death
In the Workplace:
The Prosecutor’s Perspective

Ira Reiner and Jan Chatten-Brown

Introduction

In 1970, when Congress was debating the Occupational
Sarety and Health Act, it was argued that:

The problem of assuring safe and healthful work-
places tor our working men and women ranks in
importance with any that engages the national at-
tention today . ..

Congress cited some grim statistics necessitating vigor-

ous action:

... 14,500 persons are killed annually as a result

of industrial accidents ... more than in the Viet-

nam war. By the lowest count. 2.2 million persons
are disabled on the job each year, resulting in the

loss of 215 million man days of work ...

The human tragedy associated with the loss of lives,
adverse health impacts, and serious injuries were the
rocus or legislative hearings, but Congess also addressed
the economic impact of industrial deaths and disability.

Over Si.5 hillion is wasted in loss of wages, and
the annual loss to the gross national product is
estimated to be over SS billion. Vast resources that
could be available for productive use are siphoned
off to pay workmen's compensation benefits and
medical expenses. And this grim; "current scene’

. represents a worsening trend . .

These deaths and iniuries were the catalyst for adop-

tion or OSHA. despite strong opposition from industry.

The Act was heralded as providing a legal and institu-

tional framework for achieving greater safery in the
"eorkplace. Unfortunately, expectations have not been
fulfilled.

Although the exact numbers are subieci to debate, it
is clear that enforcement of federal and state laws has
failed to turn the tide, and workplace deaths, serious
injuries, and occupational illnesses are on the rise. In
response, there is a growing national trend to use crim-
inal prosecutions as one weapon in the battle to achieve
safe workplaces for all Americans. This article will ex-
plore the scope of the problem created by unsafe work-
ing conditions, contrast the federal and state responses,
describe the specialized prosecution program within the
Los Angeles District Attorney's Office, discuss some of
the obstacles to effective local enforcement, and articu-
late the reasons we believe such prosecutions are an
essential element of any plan to reduce the rash of un-
timely and unnecessary workplace deaths.

The Widespread Failure to Provide
Safe Workplaces

The purpose of the Occupational Safety and Health Ac:
adopted in 1970" was to "assure so far as possible every
working man and woman in the nation safe and health-
ful working conditions.™3 Despite this lofty obiective.
the tragic toll taken in the workplace in lives, safer." and
health continues.

There have been no comprehensive national surveys
of occupational fatalities. As a result, figures range
widely. For example, the Bureau of Labor Statistics es-
timated the number of occupational fatalities in 1984 at
3,75°. while the National Safety Council calculated the
figure at 11,500. In a report entitled Sattonal Trau-
matic Occupational Fatalities. igSo-toSj, the National
Institute for Occupational Safety and Health estimates
that approximately 7.000 traumatic occupational fatal-
ities occurred each year during 1980- 1984. This figure.
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which represents 6.8 persons per 100,000 workers,
excludes deaths trom asbestos exposure and other oc-
cupationallv related diseases which do not result in trau-
matic or immediate death. The National Sate Work-
lace Institute, in a 1987 report entitled Safety at Bay—
he Failure of the Degartment of Justice to Enforce
Federal Occugatlonal afety and Health Laws, esti-
mated that 120.00
ican workplaces since July of 1971, when the Occupa-
tional Safety and Health Act was signed into law.
“While a wide range of estimates of occupational fa-
talities exists at the national level, the Los Angeles

Counry Coroner's Office tracks deaths with consider-

able care. Each year there have been over 100 such
deaths in Los Angeles County.

For every one death, there are hundreds, and per-
haps thousands, of serious injuries each year, including
amputations, blindings, hearing losses, disfiguring
burns, and disabling iniuries such as back pain. The
ilinesses and deaths attributable to workplace exEosures
to carcinogens, and the birth defects, still-births, and
cases of sterility resulting from exposure to chemicals
that cause reproductive hazards remain unquantified.

While quantification is difficult, what is clear is that
the re%ulatory structure and penalties ﬁrowded in the
Federal Occupational Safety and Health Act have not
achieved an acceptable level of deterrence of unsafe
working conditions. As a result, since the early 1980s,
there has been a national trend toward imposing corpo-
rate and individual liability for deaths resulting from
unsafe working conditions.

The National Trend toward Imposing
Criminal Liability on Corporations and
Individual Managers

Since three corporate officers were sentenced to twenty-
five years in state prison in the Film Recovery Srstems
case, there has been a national trend toward local pros-
ecutions for OSHA violations. This recent surge in the
number of cases against corporations and their manag-
ers for occupational fatalities has not taken place in a
vacuum, Prosecutions for occupational safety and
health violations increase as society focuses more atten-
tion_on white collar, business, and corporate crime,
The use of civil, and sometimes criminal sanctions
to maintain minimal standards of business ethics was
first accepted to protect the integrity of the stock mar-
ket. Increasingly, violations of anti-trust laws and in-
sider trading laws, among others, have been prosecuted.
Health and Sarery Code violations prosecuted as part of
consumer protection efforts emerged in the 1970s. In
1975, the U.S. Supreme Court held that the president of
4 comﬁany could be liable for Health Code violations,

even though he has no specific knowledge of such vio-

.000 men and women had died in Amer-
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lations, if he exercised responsibility, management, and
control over the company’s operation.® Such health and
satcty violations were held punishable, even without
criminal intent, because ot society's need for protection.
Persons with responsibility over such operations could
be held “strictly liable" if the violation were in that class
of crimes sometimes referred to as "malum prohi-
bitum."

It was a significant development in the effort to
achieve responsible corﬁorate conduct when a local
prosecutor at_tempted to hold Ford Motor Co. liable tor
deaths resulting from the explosion of die gas tanks or
Pintos, but that prosecution proved unsuecesstul.” In thi
1980s, in the areas of environmental crimes, and par-
ticularly hazardous waste disposal, the public's demanc
for aggressive enforcement has led to an explosion in
criminal prosecutions for violations of environmental
laws. The Los Angeles District Attorney's Office, and
the Los Angeles City Attorney's Office before it. have
been the most active in the country in terms of the num-
ber and scope of such crimes prosecuted. Prosecutions
for occupational safety and health violations should be
viewed in the context of other efforts to deter irrespon-
sible corporate conduct.

Criminal Enforcement under the Federal
Occupational Safety and Health Act

When Congress passed the Federal Occupational Safety
and Health Actin 1970, the ﬁrlmary enforcement mech-
anism was civil penalties. The Secretary of Labor may
impose a civil penalty of up to S1,000 for each serious
violation.n Willful or repeat violations of the general
duty on employers to provide a place of employment
free from hazards which are likely to cause death or
serious physical harm, or for any specific safety stan-
dards, can result in imposition of a civil penalty of not
more than $10,000." Failure to abate a hazard for
which the employer has been cited may result in a civil
penalty of up to $1,000 for each day the hazard
continues.3 With the exception of criminal penalties for
giving advance notice of a safety inspection, or for fal-
sification of documents, criminal penalties were re-
served for willful violations of a specific standard which
results in death. A fine of up to Si0,000. andor not
more than G months imprisonment could be imposed
after a first offense. A second offense could resuit in a
fine of not more than 520,000, and.or not more than
one year's imprisonment.* o

Since enactment of the criminal penalties in the Fed-
eral Occupational Safety and Health Act, many com-
mentators have questioned the efficacy of utilizing crim-
inal sanctions. In fact, the experience with such prose-
cutions has been disappointing. According to the Labor
Department, berween 1970 and 1988 there were only
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41 referrals from (he Department ot Labor to the De-
partment or Justice. An additional 3 cases were re-
quested of the Department ot Labor bv the US. Attor-
ney. Of those 14 cases, not a sm?Ie case resulted in the
|mPosmon ot tail time, In at least two cases, individual
defendants were dismissed. In 4 cases, the action was
unsuccessful in that the Grand Jurv did not return an
indictment, there was an acquittal, or there was a hung
jurv, Seven cases were declined by the Department or
Justice, and 15 by the US. ,A_ttorneg. Seven cases re-
sulted in tines, and in an additional 3 cases, the corpo-
ration was convicted, but the Department ot Labor does
not report that a tine was imposed. In one case, an
indictment was returned, and as of February 1988, the
action was still pending. In 8 cases, either the Depart-
ment ot Justice or the U.S. Attorne% has not vet acted.
Some of those cases go back to 1985. The likelihood of
obtaining a successful ?rosecutlon, even if the U.S. At-
torney decided to go forward, becomes more remote
with the passage of time. ,

To some extent, the Department of Justice's reluc-
tance to commit the necessary resources for successful
criminal prosecutions may be explained by reviewing its
early experiences with such actions. A summarv of such
prosecutions follows. o
~in 1974, the U.S. Attorney prosecuted the first crim-
inal action under the OSHA Act." The case involved a
death resulting from failure to shore a trench. The cor-
poration had been cited by state inspectors for lack of
trench shoring 11 times, and had trench jobs closed
down as imminent hazards six times in the nine months
precedln% the fatal incident. Immediately after the work-
er's death, the &resujent of Dye Construction Co. in-
formed an OSHA inspector that compliance with
trenching requirements would be too expensive. The
fact that he had knowledge of such requirements was
never denied. In fact, he had signed several of the earlier
state citations. Despite this terrible h'StOTK, the U.S. Dis-
trict Court dismissed all counts against the president of
Dve Construction Co. The court further dismissed two
or the three counts a%amst the corporation, and imposed
a fine of onlv $3,500 on the remaining count,
~ An industrial cleaning comﬁany and its two operat-
m_gi officers were charged with two counts of having
willfully failed to provide necessary air supplies and re-
lated safety equipment to employees who died after en-
tering confined spaces containing poisonous ?lases in
United States v. Croshy and Overton.13 The officers of
the corporation were personally aware of the assign-
ment and the fact that the air compressor they provided
was unreliable and inadequate because it tended to draw
carbon monoxide from its own engine exhaust. The of-
ficers were aware of the death of employees of some of
their competitors, and yet they decided not to provide
standby rescue equipment. An attempt was made to

cover up the violation af cr the deaths. When the viola-
tions were discovered, the individuals and the corpora-
tion pled nolo contendere. At sentencing, the U.S. At-
torney arqued for tail terms and fines as a “signal” to
industry. The district court declined to impose cither,
but simply placed the individual defendants on tour
vears parole on condition that they implement a satcrv
pro%ram. : L o
~ Earlv experiences with iurv trials were as disappoint-
ing as those with the courts. In United States v. Pink-
ston-Hollar, employees under the direct supervision or
the corporate vice president were installing roofing in-
sul.uion 35 feet above a concrete floor. Winds were so
hl%h ihat one of the employees fell through an opening,
catching himself moments before he would have
dropped 35 feet. He then warned the vice president that
continued work without protection from fallln% would
be deadly. The vice president was aware that the com-
pany twice had been cited for failure to provide tall
protection. Nevertheless, he ordered work to proceed. A
short time later, a worker fell through an opening to his
death. Despite all of this evidence, the jury acquitted
both the individual and the corporation.’3 .

United Stares V. Turcon Co. resulted in the acquittal
of the president of a corporation tor a death from a
violation which had been cited before the fatal incident,
Although the corporation was fined $5,000. the monev
was never collected since the corporation filed tor
bankruptcy.

U.S. v. Jones was decided in 1978.15 A large grain
elevator in Galveston, Texas, exploded, killing eighteen
and iniuring twentr-tw_o. Two on-stte managers were
indicted for willfully violating OSHA re%uwement t0
keep the gram elevators clean and safe. A
resulted in a hung jury. . -
~ Perhaps as a result of adverse experiences in litigat-
ing these cases, a number of less than satisfactory plea
bargains were negotiated. For example, in U.S. v. Huey
Construction Corporatio.., a plea bargain resulted in a
guilty plea by the corporation for a death from a trencn-
Ing collapse In exchange for dismissal of charges against
two individuals.'s . _ o

In 1980, a plea bargain resulted in the dismissal or
charges against theg)remdent of Port Allen Marine Ser-
vices in exchange for a plea from the corporation,"™
That prosecution was for |mproper|¥) erected guardraiis.
and the president previously had been informed that
such rails constituted a safety violation.

Of the cases which have been "successfully
completed.” onlv three resulted in imposition of the
maximum fine of $10,000. In a number of cases, the
fines imposed have been less than would, in all likeli-
hood. be imposed through civil penalties.

More importantly, there appears to be a reluctance
to prosecute fatality cases. Three of the cases considered

'* week trial
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bv the Department ot Justice since 1085 have been tor
violations ot record keeng requirements," and one tor
interference with an OSHA inspection. ™

As j resuit of the failure to use the criminal enforce-

ment provisions ot the Federal OSHA Act etlcctivelv
commentators question the efficacy ot these criminal

sanctions. Manv attribute the lack ot successtul prose-

cution to the tact that lurors were unwilling to attach
the moral stigma ot a conviction to individuals who are
otten leaders in the community. A related concern,
which Stephen Redin reters to as a “spillover problem.”
Is the concern that a corporate tine would penalize

shareholders, creditors, emplo¥]ees, and consum-

ers/" As to whether the reliance the OSHA Act places
upon criminal sanctions is appropriate, at (east one
commentator concludes the iurv is still out."

Recent prosecutions in state courts, however, sup-
port the conclusion that criminal prosecutions ot cor-
porations and manaqmg officials and supervisors can
play an important role in efforts to achieve safer work
places.

The Focus Shifts to Local Prosecutions

An active field presence by the requlatory agencies, ac-
tions to abate, and civil penalties are all critical elements
of an effective requlatory scheme. However, most pros-
ecutors believe criminal Rrosegu_tmn Is & substantially
more etfect.ve deterrent than civil penalties for altering
conduct that normally is dependent upon economic con-
siderations. Far more than with street criminals, plant
managers may radically change their behavior if they
believe failure to do so may result in imposition of even
a snort period of jail time. o

The generally accepted objectives of criminal prose-
cution are oumshment, incapacitation, rehabilitation,
and deterrence. Rehabilitation and incapacitation are
obiectives rarely apJJhc.abIe to criminal conduct by cor-
porate managers. Punishment in some cases is clearly
aBproprlate. Normally, however, the most important
obiective is to deter unsafe conduct bg_o_ther industries
which may otherwise treat the possibility of the civil
penalcy or a fine as a cost of doing business.

Increasingly, prosecutors are convincing juries that a
homicide can be committed by a manager W|e|d|n(_1
nothing more deadly than a pen. However, major lega
obstacles to successful prosecutions still remain in many
parts of the country. - _ .

The first reﬂorted homicide Frosecutlon against an
employer for the death of employees resulted in dis-
missal ot the grand |urv's indictment in People v.
Warner-Lambert Co. 119506 -434 New York Supple-
ment and Series, p. 159.1 Defendants in the Warner-
Lambert case were a chewing gum manufacturer and
several ot its officers and employees. They were charged

with manslaughter and criminallv ne?ligent homicide
tor the death ot six emplovees in an explosion and tire in
the corporate defendant s manufacturing plant. The
grand iurv indicted defendants atter the People pre-
sented evidence that Warner-Lambert's insurance car-
rier had advised detendants that the use ot magnesium
stearate and liquid nitrogen could result in a dust ex-
plosion hazard. The insurance carrier recommended in-
stallation of a dust exhaust svstem and modification ot
certain electrical eqmlpment. Although some work was
done, defendants declined to shut down the operation
pending modifications. The evidence showed that the
cause of the explosion was related to the dust hazard,
but the exact catalyst was the subiect ot considerable
SEeculatlon. As a resujt, the Court ot Appeal held that
the corporation and individual defendants could not be
held criminally liable, because the tr|%ger|ng mechanism
was not identified. The Court said that despite the de-
fendant's awareness of the risk of explosion from the
use of magnesium stearates, the risk was "undif-
ferentiated,” and therefore the explosion was "neither
foreseen or foreseeable." gPeopIe f\ Warner-Lambert
Co. (hl980) 434 NYS 24 159 at 1601

The Warner-Lambert decision constituted a regret-
table setback in the effort to achieve more responsible
corporate conduct. It appears to misconstrue legal prin-
ciples relating to tloreseeablllty.:g

In California in 1983, the St3te Court ot Appeal
specifically held that a corporation could be charged
with manslaughter for the workplace deaths of its em-
ployees iGranite v. Superior Court 1.1983) 149 Cal,
App. 3d 465). More importantly, in a prosecution bv
the Los Angeles District Attorney's Office, the superin-
tendent of the City of Burbank’s water reclamation svs-
tem was found quilty of involuntary manslaughter for
the deaths of two workers who were allowed to enter
confined spaces as part of the plant's maintenance. The
defendant repeatedly had been warned of the inade-
quacy of the#)lant’s safety procedures."3 .

While a few successful prosecutions were taking
place, national attention did not focus on the viability ot
criminal prosecutions for OSHA violations until June or
1985. Then, three management officials from Film Re-
covery Systems were found guilty of murder for the cv-
amde poisoning of one of their employees, 59-vear-old
Polish immigrant Stephen Gobb.-'-* The evidence
showed that the managers knew of the hazards of cya-
nide and the appropriate antidote. A ventilation srstem
had been recommended. Numerous employees suffered
nausea, vomiting, and bleeding from the nostrils before
Stephen Golab's death. When office workers became ill.
they were protected by moving the office to a building
next door. More large vats utilized in the recovery ot
silver from used film were crammed into the plant area.
Ironically, Federal OSHA inspectors had come to in-



Law, Medicine Cr Health Care

speet the racilitv several months before the death. Un-
tortunatelv. thev onlv conducted a review ot the records,
which were not properlv maintained, and did not go
into the plant.*’

On Fehruarv m. 1983. Steven Golab went into con-
vulsions as a result ot exposure to cyanide fumes. He
Was one or mans- emplovees who physically entered the
\ats to remove residue. No antidote was administered
and Golab died. According to Jay Magnuson, the lead
prosecutor on the case, the turning point in the trial was
when another former employee raised his pants leg dur-
ing trial to expose the scar tissue where cyanide had
earen rhe flesh down to the bone.

Detense counsel waived jury in the Film Recovery
Svstems Case. The court found defendants quilty, sen-
tenced the three individuals to 25 years in state prison,
and fined the company $24.000. At last, corporate man-
agers were on notice that they may be held criminally
liable for unsafe working conditions. The consequences
might no longer be a mere slap on the wrist.

The Film Recovery Systems prosecution quickly was
followed by several other newsworthy cases. The Mil-
waukee District Attorney obtained a jury verdict finding
defendants quilty of homicide after an employee was
crushed to death when a bulldozer he was driving fell off
a cliff. The employer had prior notice that the voung
driver had a history of epilepsy. In People v. Pymm
Thermometer, the furv likewise reached a quick verdict
that defendants were guiltv of assault for the mercury
poisoning of employees.J0 In pymm Thermometer, €M -
ployees worked n an unventilated basement which was
closed off and hidden from view when health officials
conducted inspections. Unfortunately, the judge set
aside the verdict, holding that state prosecution viola-
tions were preempted by the Federal OSHA Act, a sub-
ect discussed below,

Despite some reversals, prosecutors around the
country are expressing a heightened interest in investi-
gating 3nd prose :uting the more egregious violations of
occupational safety and health laws. Nowhere has the
etr'ort been institutionalized as completely as in the
County of Los Angeles.

The Los Angeles District Attorney’s OSHA
Prosecution Program

In December of 1985, Ira Reiner, a co-author of this
article, took office as Los Angeles District Attorney. At
that time, the first occupational safety and health sec-
tion in a local prosecuror’s office in the country was
established.

After several months of relying upon referrals from
Cal/OSHA, the state agencg with responsibility for oc-
cupational safety and health, the District Attorney con-
cluded that a more aggressive program was needed to

identify and investigate cases potentially appropriate for
criminal prosecution. Letters were sent to all poiicc
chiefs and the Counrv Sheriff, asking that all occupa-
tional fatalities be investigated as potential homicides. A
onc-dav occupational iatalitv investigation seminar was
conducted tor approximately tighty homicide investiga-
tors. Subsequently, OSHA tatalitv investigation trammyg
videotapes were prepared and distributed county-wide
to law entorcement.

In September of 1085 the District Attorney initiated
a program in which a deputy District Attorney and an
investigator arc on call 24 hours a day, 7 days a week,
to respond to the scene of traumatic occupational fatal-
ities in Los Angeles County. District Attorney personnel
arc notified by law enforcement, the fire department, or
the Coroner’s Office. They in turn notify the appropri-
ate state or federal occupational safety and health
agencv. The program is known as the “roll-out” pro-
gram. and is the linchpin of the District Attorney's
OSHA prosecution efforts.

Upon arrival at the scene, the responsibility of rhe
deputy district attorney and district attorney investiga-
tor is to obtain the necessary physical and testimonial
evidence to determine whether the fatality was due to
employee negligence, was an accident, or was the result
of & criminal act of the employer. Without prompt in-
vestigation, important physical evidence can be lost. Of
even greater concern is the fact that, m most cases, key
witnesses continue working for the employer. If state-
ments are not promptly obtained from such witnesses,
their concern over the death of a worker may be super-
seded by their own concern for job securiry.

Since establishment of the OSHA Section, District
Attorney personnel have responded to over 100 work-
places. At several of the locations there were multiple
deaths. Twenty-two cases have heen tiled thus far. All
but two of those cases involve fatalities. Of the nonfatal
cases, one concerned a chlorine leak which sent over 80
people to the hospital. Approximately half of those hos-
pitalized were students and teachers from a nearby
school. The other nonfatality was due to safety viola-
tions at an oil refinery which resulted in third degree
burns over approximately 90 percent of the body or a
plant worker.

The first involuntary manslaughter case filed by the
OSHA Section was against Michael Maggio.-I7 Mr.
Maggio was president of a small drilling company, and
was personally present when a shaft for an elevator was
being drilled. At approximately 15 feetin depth, an ob-
struction was hit. Maggio directed the victim to go to
the bottom of the shaft and remove the obstruction.
After doing so. the victim was lifted out of the shatt,
Drilling continued with a 16 inch diameter drill bit. At
about 33 feet, another obstruction was hit. Maggio
3gain sent the victim down to remove the obstruction.
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The victim was lowered by cable to the bottom ot the
hole with his foot inserted in a sling. The air was not
tested, the walls or sides of the hole were nor encased or
shored, and the victim was not placed in a safetv har-
ness. Almost immediately the victim went into convul-
sions. The tire department was called. When they ar-
rived. thev sought to blow fresh air into the hole. Mag-
gio told them thev could not do so, since the walls of the
well were not encased and might collapse, burying the
victim, By the time the victim was removed, he was
dead.

After the defendant was held to answer at a prelim-
inary hearing, he pled nolo contendere t0 the charge of
involuntary manslaughter. He was sentenced to 60 days
in county ail and was required as a condition of pro-
bation to adopt and implement a comprehensive acci-
dent prevention plan for his company.

Two other involuntary manslaughter cases involved
deaths caused by unshored excavations. In people v.
Gonterman,Gonterman, who was the manager of the
trenching company, was personally present when the
excavation was being made. A cave-like undercut was
made under a street, with no shoring. A series of small
cave-ins refilled the excavation. Shoring materials were
presenr, but were nor of adequate size. Gonterman di-
rected the workers to continug to dig. The entire em-
bankment collapsed, burying the victim. After Gonter-
man was held to answer at a preliminary hearing, he
pled quilty. He was sentenced to 90 days in county )ai!
and was required as a condition of probation to adopt
and implement a comprehensive accident prevention

lan.

p In the third excavation case, charges were filed
against five defendants, including the soils engineer on
the proiect. This case is believed to be the first time in
the United States that a professional consultant was
charged with involuntary manslaughter for the death of
a worker based upon gross negligence in the exercise of
his professional responsibilities.29 Also charged were the
owner and foreman of the construction firm employing
the victim, the construction company, and the corporate
general contractor. In this case, the victim was removing
dirt from a trench where footings were to be poured.
The dirt apparently was in the trench as a result of a
slide that had occurred the night before. While he was
working in the trench, a 14-foot embankment collapsed
and buried the victim. The investigation showed that the
soils report was grossly inadequate because it failed to
recommend shoring for a vertical cut when exposed
planes of rock angled toward the excavation area into
the hillside at almost a 45 degree angle. There is sub-
stantial evidence of the personal knowledge of the soils
engineer regarding the conditions and warnings from
the excavation contractor who did the work. In addi-
tion. G.A.L. Concrete Construction Company, the em-

ployer, had received 40 citations from Cal/OSHA for
violations at 10 different construction sites. At least
three of the citations were for the same type of hazards
which led to the victim's death,

The tounh involuntary manslau(?hter case was filed
against the owner of an unreinforced brick building and
the contractor who was doin? remodeling svork on the
building.10 Representatives from the concrete coring
company who made the cuts in the walls of the building
repeatedly warned defendants that bricks should not be
removed without the bricks above the cut being shored.
After a portion of the bricks were so removed, the brick
wall collapsed, burying the victim, who was an undoc-
umented day laborer.

All of the other cases prosecuted by the section have
been filed under cither Labor Code Section 6425, which
makes it a misdemeanor to willfully violate an OSHA
requlation when such violation results in death or per-
manent or prolonged impairment;-1L Labor Code Sec-
tion 6423(a), which makes it a misdemeanor to know-
ingly or negligently violate a Cal/OSHA regulation,
when that violation is serious;3* or Penal Code Section
385, which makes it a misdemeanor to work within six
feet of a high voltage line.33 Under all of these sections,
a supervisor or management official who exercises re-
sponsibility, management, custody or control of the
place of employment can be charged. As a result, all of
the cases except one have resulted in the naming of an
individual as well as the corporation. The only case
which was filed solely against a company was for an
electrocution of an employee of Southern California Gas
Co.34 The death occurred before the District Attorney
instituted the roll-out program. The referral from Cal
OSHA came so late that it was impossible to investigate
the case adequately to determine which individuals were
responsible prior to the running of the statute of limi-
tations.

A major concern of critics considering the effective-
ness of occupational safety and health prosecutions has
been the ability of f)rosecutors to determine the culpa-
bility ot higher level corporate officials in large compa-
nies. Although a number of the defendants in those cases
have been small employers and supervisors from those
companies, several have been large employers. These
include Golden State Foods Co., which is the nation-
wide distributor of meat for McDonalds restaurants,
and one of its general managers;35 Reliance Steel and
Aluminum Co., which is one of the largest metal pro-
cessing companies in the Southwest United States and its
president;30 and GTE, a large electrical supplier.37

OSHA prosecutions include several for violation or
California requirements for a lock-out device or some
means of preventing inadvertent movement of equip-
ment during cleaning and operation. Those deaths in-
clude situations where an individual was literallv
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ground up in a meat blender,"Hcrushed to death in a
poultrv blender. and cut in half in a steel scrapping
machine.*"" Federal OSHA has no equivalent standar
mandating equipment lock-out.

Two cases have been tiled based upon electrocutions
where an individual was allowed to work too close to a
high voltage line. In one of those cases, the evidence
showed that the tree trimmers employed by defendants
were not trained regarding the dangers of touching any-
thing that fell on high voltage lines. Moments before the
victim was electrocuted, a fellow employee removed a
palm frond from the line. The supervisor was present,
but took no action. When the victim attempted to re-
move a similar palm frond, he was electrocuted.4’ The
supervising partner of the tree trimming comp, -v was
sentenced to 30 days in county jail. The othe partner
was required to institute a comprehensive safety pro-
gram and pay a fine of SS.joo as a condition of proba-
tion,

On April 5, 1988. a iurv found Reliance Steel and
Aluminum Co. and two corporate managers quilty of
failing to train employees on the unique hazards of their
lob. The case arose after an employee was killed when
caught in the recoiler of a steel slitter. A recoiler acts like
a large spindle to rewind the steel after it is slit on a steel
slitting machine. The standard practice of the company
had been to have the employees insert pieces of card-
board at the(finchpoint where the steel was rewound.
The slitter had the capacity to run at over 1,100 feet per
minute, although the actual speed at which the steel was
normally running was substantially less.

There had been no polic%/ against wearing gloves
when inserting cardboard. The victim apparently was
pulled into the machine when his gloves became caught.
In Reliance steel, evidence obtained during execution of
a search warrant showed repeated prior recommenda-
tions from Reliance’s insurance company regarding the
need for more safety training, and prior injuries of a
nature that should have put the company on notice of
safer.- hazards. What was more shocking was that nor-
mally 30 days of training was provided to a new oper-
ator on tne machine. In this case, the victim was given
only three to four hours of training, and was then left to
operate the machine with a Spanish speaking helper.
The victim did not speak Spanish.4’

Thus far only one of the cases, against Dial
Corporation.43 involved health issues. However, the
District Attorney’s Office anticipates that there will be a
substantial number of prosecutions for illegal exposure
ot workers to ashestos, in violation of various asbestos
business practice requirements set forth in the California
Labor Code and California Business and Professions
Code. Further, the provisions of California’s Proposi-
tion 65, which prohibits discharges of known carcino-
gens and reproductive hazards into drinking water and

29

also requires all persons to warn individuals exposed to
such hazards, went into effect at the end of Februarv.
1988, This lav/ will be very useful as applied to chemi-
cals in the workplace.

In addition to the 22 cases the District Attorney's
Office has filed, a substantial number of cases are re-
ferred to local city attorneys tor misdemeanor prosecu-
tions. Approximately one dozen of these cases have been
filed, including a second death of a tree trimmer, utiliz-
ing the investigation conducted by the District Attor-
ney's Office.

The Los Angeles District Attorney's Occupational
Safety and Health enforcement program has made a
substantial difference in convincing corporate managers
and supervisors that safety in the workplace should be
given high priority. This conclusion has been confirmed
by the comment of numerous safety engineers and in-
dustrial hygiemsts located throughout the Countv of
Los Angeles.

Defendants Attempt to Use the OSHA Act as
a Shield from Criminal Prosecution

Despite encouraging signs regarding the potential for
using criminal prosecutions to deter unsafe work prac-
tices, ﬁrosecutions in-a number of jurisdictions have
been thwarted by arguments of federal preemption,

In 1970, business interests opposed enactment of the
Federal OSHA Act, arguing that it provided an unnec-
essary federal sword for forcing chanFes in the work-
place. State regulation was preferable, according to
many of these interests. Ironically, it is largely these
same interests which now argue the Federal OSHA law
provides a shield against state prosecutions, except in
those states with federally approved State OSHA plans.

AIthou?h the District Attorney believes the ar%u-
ment is untounded, thus far it has achieved consideranle
success in the courts, prompting a recent Harvard Law
Review article entitled "Getting Away With Murder:
Federal OSHA Preemption of State Criminal Prosecu-
tions for Industrial Accidents.” 4

Essentially, defendants argue that section 18 of the
Act precludes states from exercising jurisdiction over
occupational safety and health, unless Federal OSHA
has approved a state plan. Such a plan must be at least
as effective as the federal plan to be approved by Federal
OSHA. Section 18 provides:

a. Nothing in this Act shall prevent any State
agency or court from asserting jurisdiction un-
der State law over any occupational safety or
health issue with respect to which no standard
is in effect under section 6.

b. Any State which, at any time, desires to assume
responsibility for development and entorcement
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therein ot occupational safety and health stan-
dards relating to any occupational safety or
health issue with respect to which a Federal
standard has been promulgated under section 6
shall submit a State plan for the development ot
such standards and their enforcement, 29. USCS
Section 667,

This preemgtion argument was reiccted by a trial
court in Texas but accepted by a Texas court of appeals
in State v. Sabine Consolidated, Inc.*s Shortly thereaf-
ter. however, an appellate court in [linois, in People v.
Chicago Magnet Wire Corporation,held that the Act
preempted a state prosecution for aggravated battery
and reckless conduct. The People appealed, and the Los
Angeles District Attorney, Brooklyn, New York District
Attorney; and Middlesex, Massachusetts District Attor-
ney filed an amicus curiae brief in support of the Hlinois
prosecutor. The US. Chamber of Commerce, and oth-
ers, filed an amicus curiae brief supporting the preemF-
tion arguments of the defendants. A decision is currently
pending.

Another decision adverse to the interest of the People
was handed down by a New York trial court when it set
aside a jury verdict that defendants were quilty of as-
sault, conspiracy, and reckless endangerment for the
mlercury poisoning of their employees at a thermometer
plant.-L

The sole appellate court decision rejecting preemp-
tion came on April 21, 1988, when the Wisconsin Court
of Appeals. District 4, ruled that the Federal Occupa-
tional Safety and Health Act does not preempt a hom-
icide by reckless conduct prosecution aPainst an officer
of a fireworks company for the death of an employee.#5

Our position, and that of other prosecutors, is thar
the Act neither expressly nor implicitly preempts crim-
inal prosecutions for safety and health violations
through applicable state criminal laws. Rather, Section
18 of the Act is designed to preclude adoption of weaker
state requlatory standards. This same position is fully
articulated in the Harvard Law Review article, “Gening
Away With Murder.”#9

On February 4, 1988, before the U.S. House of Rep-
resentatives, Housing and Labor Subcommittee of the
Government Organizations Committee, regarding use
of criminal prosecutions for safety and health violations,
we recommended that Congress attemrt to determine
whether President Reagan would sign legislation mak-
ing it absolutely clear that the Act does not preclude
state prosecutors from using criminal laws of general
applicability to pursue cases involving employee ill-
nesses. injuries, and death. It is believed Congress would
quickly pass such legislation, but a Presidential veto
would only muddy the legal waters. Absent enactment
of such legislation, the issue undoubtedly will not be
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resolved until it is ultimately decided by the U.S.
preme Court.

Conclusion

Legal and practical hurdles impede the more extens
use of criminal prosecutions to achieve safety in r
workplace. Small prosecution offices otten lack the

sources to file and try this type of case, which is on
technically complex and generally requires expen w
nesses. Most offices will await resolution of the preerr
tion issue before proceeding. However, the Los Ange
District Attorney’s Office, and a few others, are co
mined to pursuing these cases. We hope to make t
path easier for those prosecutions yet to come.
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[. Introduction

In 1911, more than 100 workers, all women, were killed in the
Triangle Shirt Waist fire. All exit doors to the factory were
bolted closed, preventing the emplo?/_ees escape. Some Fumped to
their death. Others burned in the fire or died from the smoke.
The inhumane conditions in which the women worked caused
public outcry. The New York District Attorney charged the
owners of the factory with manslaughter. Despite the fact that
the defendants were eventuaIIY acquitted, employers were put
on notice that their white-collar status was not a shield of
immunity from criminal prosecution for failure to eliminate work-
place hazards. . o o o

S ace the Triangle Shirt Waist fire, public interest in seriously
attacking the causes of occupational deaths, injuries, and disease
has waxed and waned. Measured by legislative activity and media
coverage, it currently has reached a new high.

In 1970, unions achieved a long-term objective by persuading
Congress to pass the Occupational Safety and Health Act. Opti-
mism regarding OSHA's potential slowly turned to disappoint-
ment, however, as the agency's staff was cut, new standards
delayed, civil penalties compromised, and criminal prosecutions
of the most egregious offenders thwarted.

By the mid-1980s, much of the battle to deter unsafe workin(h]
conditions moved to another arena — the state courts. Thoug
but one of the tools for improving working conditions, criminal
prosecution is an important option, and is the focus of this article.

Before turning to the emerging area of criminal prosecutions,
hovxétlever, it is useful to have some sense of the scope of the
problem.

District Attorney for Los Angeles County. Calif.
1 Special Assistant to tne Distr.ct Attorney, Los Angeles County, Calif.
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. Scope of the Problem

Workplace-related deaths, injuries, and disease are far more
pervasive than often perceived. There is no comprehensive na-
tional survey of occupational fatalities, nor is there a standardized
state reprortlng system. As a result, estimates of deaths range
widely. The Bureau of Labor Statistics, which relies solely on
empIoXer surveys, estimated the number of occupational fatalities
in 1984 at 3,750. The National Safety Council, on the other hand.
calculated the fl?ure for the same year at 11,500. In a report
entitled National Traumatic Occupational Fatalities, mf(m
the National Institute for Occupational Safety and Health esti-
mates that aﬁprommate!y 7,000 traumatic occupational fatalities
occurred each year during 1980-1984. This flﬁure, which repre-
sents 8.8 persons per 100,000 workers, excludes deaths from
ashestos exPo_sure and other occupationally related diseases which
do not result in traumatic or immediate death. The National Safe
Workplace Institute, in a 1987 report,1 estimated 120,000 men
and women died traumatic deaths in American workplaces since
Ju% 1971, when the OSH Act was signed into law. The Bureau
of National Affairs concludes thatmore than 100,000 workers
may have died nationally in job-related accidents since 1984.2

Occupational disease estimates are higher, and at least as
uncertain. A recent _congressmnal report found that occupational
health surveillance is “fragmented, unreliable, and 70 years be-
hind communicable disease surveillance."3 Despite the statistical
uncertainties, there is no question that the magnitude of the
problem of occupational disease is great. ManY experts helieve
éhat 50.020 to 70,000 workers du-each year from occupational
seases.

According to John Moran, former Director of Safety Research
at the National Institute of Occupational Safety and Health:

1 J. Holchauer & J. Kinney. Safety at Bay - The Failure of the Department of
Justice to Prosecute Criminal osHA Cases iNationai Safe Workplace Institute 1987).

2. Bureau of National Affairs, Occupational Safety and Health: SevenCritical
Issues for the 19905 at 9 Uuiy 19891 (hereinafter Seven Critical Issues|.

3. Committee on Government Operations. Occupational |lIlness Data Collection:
Fragmented, Unreliable, and Seventy Years Behind Communicable Disease Surveil-
LANCE (19841.

4. Statement of Dr. Phillip Landrigan. Mount Sinai School of Medicine, tothe Senate
Comm, on Labor and Human Relation! (Apr. 19881.
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[BJeaths caused by work-eiated injuries resuit in more years of
human life lost than those caused by cancer and heart disease
combined. In fact, from ages 1 through 44. injury is the leading
cause of death in the nation. The cost to our nation exceeds S100
billion annually.

Every day of the year an average of 32 workers die on the job,
and 5,500 suffer a disabling injury. In addition, an average of 165
workers die of illness that is work-related while another 1,000 new
cases of work-related illness develop. The cost to our nation ex-
ceeds S50 billion annually.®

Behind each statistic there is a face and a family. There is more
than economic loss; there is human suffermé;. Faces — The Toll
of Workplace Deaths On American Familiesb tells the story of a
few of those deaths, but most go untold. They are deaths Con-
gTess had hoped to prevent when enacting the OSH Act in 1970.

M. The Criminal Sanctions in the OSH
Act Are Rarely Applied

The purpose of the OSH Act was to “assure so far as possible
every man and woman in the nation safe and healthful v_vorklng
conditions."7 To do so, the Act established a standard setting an
regulatory_’orocess intended to be prophylactic. Punitive meas-
ures for failure to comﬁly were primarily contained in the civil
Penalt provisions of the Act® However, the Act also included
imited provision for criminal prosecution: willful violations of the
Act can be prosecuted if the violation results in death.9

_Unfortunately, even this limited tool has been extremely under-
utilized. As a congressional committee recently concludea:

The criminal penalty provisions of the OSH Act, as presently
written and as enforced by OSHA, provides no deterrent to em-
plovers violating the statute. A company official who willfully and
recklessly violates Federal OSHA laws stands a greater chance of

5. National Safe Workplaces Institute. Faces - The Toll of Workplace Deaths
on American Families 21 (April 1959).

6. Faces, supra note 5. wasreleasedcontemporaneously with theAFLCIOsponsored
first national day of mourning forworxers xiiled ontheir jobs. The National Day of
Mourning, held April 23. 1989. markeo the anniversary of Congress' passage of the
Occupational Safely and Health Act.

7.29 U.S.C. S 6511b) (1982).

8.29 U.S.C. S 566(aMd).

9.29 U.S.C. S 666(e).
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winning_a State lottery than being criminally charged by the

Federal Government for ‘workplace safety violations. D
“For good reasons this congressional committee concluded the
likelihood of federal prosecution is sllght. Between 1970 and 1988.
a mere 42 cases were referred by OSHA to federal prosecutors.
Of those, only 14 were prosecuted. The reasons for the scant
number of prosecutions are several. First, early efforts to pros-
ecute under the OSH Act were often unsuccessful. Li four fed-
erally prosecuted cases, either the grand jury did not return an
indictment, or there was an acquittal or a hung jury. In at least
two cases, the individual defendants were dismissed so that only
the corporate defendant remained charged.1l .

Second, the deterrent value of a successful prosecution under
the federal Act is perceived as small. The maximum penalty
under the Act is a fine of $10,000 and up to six months impris-
onment. A second conviction could result in a Bne of up to $20,000
and not more than one year in jail.2 More important than the
amount of the maximum fine available is the limited jail time
that can be imposed. To federal prosecutors accustomed to seek-
ing and obtaining long prison terms, six months in jail must seem
short indeed. Nevertheless, while jail time is provided as an
option at sentencing, the reality is, no one has ever spent a day
in jail for a criminal violation of the OSH Act.B3 1t is unclear
whether a U.S. Justice Department Official has ever sought the
sanction of jail time. . _

Third, federal case law defining “willful" places a heavy burden
on prosecutors. .Essentlally, the employer's action must exhibit
an intentional disregard of a standard, or a “knowing, conscious,
and deliberate flaunting of the Act."u Accordmg? to outgoing
OSHA Assistant Secretary, John Pendergrass, before maklnﬁ a
referral the agency reviews their records to determine whether
the employer:

10. House Committee on Gov't Operations. Getting Away with Murder in the
Workplace: osHA's Nonuse of Criminal Penalties for Safety Violations at 4 toct.
4. 19881 [hereinafter Getting Away with Murder).

11. 1d.

12. However, it is the opinion of some Department of Justice officials that higher fines
(or violations of OSHA standards resulting in death wouid be available under the 1984
statute, increasing the maximum fine for misdemeanors to J200.000 for individuals and
$500,000 for corporations. 18 U.S.C. $ 3623. However, that theory has yet to be tested.

13. Getting Away with Murder, supra note 10.

14. Frank lIreg. Jr.. luc. v. OSHRC. 519 F.2d 1200. 1207 (3d Cir. 19741.
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a) had a prior history of similar violations: b) was responsible for
other injuries and/or deaths in connection with similar conduct: cl
was apprised of the hazardous conditions by recent events or some
other person: and d) lacked a safety program designed to inform
employees of hazards and methods by which those hazards couid
be eliminated. ¥

Fourth, a federal OSHA inspector in the field focuses his or
her attention on whether an employer violated a standard, rather
than garnering evidence of an individual's willful misconduct.
While osHa "has a staff of industrial hygienists and safety
compliance officers, the federal government has not committed
any resources specifically to the investigation of safety crimes,
In"contrast, the federal government in 1988 had 50 criminal
investigators, 20 FBI agents, and eight Department of Justice
attorneys assigned to investigate and prosecute environmental
crimes.B Unlike federal OSHA, California law provides for a
criminal bureau of investigations within California OSHA.'7

V. State Prosecutors Fill the Void

After a decade of federal inaction under the criminal provisions
of the Act, state prosecutors nationwide hegan to pursue work-
place deaths.B In 1980, prosecutors in New York charged an
employer, Warner-Lambert, and its managers with manslaughter
for the death of six employees in an. explosion and fire in a
chewing-gum manufacturing plant. The grand H]ury indicted de-
fendants “after the state presented evidence that Warner-Lam-
bert's insurance carrier had advised defendants that the use of
magine_smm stearate and liquid nitrogen could result in a dust
explosion hazard. The insurance carrier recommended installation
of a dust exhaust system and modification of certain electrical
equipment. Although some work was done, defendants declined
to shut down the operation pendln? modifications. The evidence
showed that the cause of the explosion was related to a dust

15. Statement of John Pendergrass to the House Comm,on Government Operations.
Subcomm. on Employment and Housing 'Feb. 4. 19S8".

16.National Safe Workplace Institute.Ending Legalized Workplace Homicide.
Barriers to Job Safety Prosecutions in the u.s. iuly 19s8l.

17.Cal. Lad. Code $ 6315 UVesi 19941,

13. As will be discussed infra in Section VI. California has been unique in its approach
to OSHA violations, with prosecutions since the early 1970s.

iiisirt'



175
176
i
178
179
180
181
182
183
184
18
186
187
188
189
190
191
192
193
194
1%
19
197
198
199
200
201
202
203
204

12

720
721
722
723
724
725
725
727
723
729
730
731

88 NORTHERN KENTUCKY LAW REVIEW [vol. 17:83

hazard, but the exact catalyst was the subject of considerable
speculation. As a result, the New York Court of Appeals held
that the corporation and individual defendants could not be held
criminally liable, because the triggering mechanism was not iden-
tified. The court said that despite the defendants’ awareness of
the risk of explosion from the use of magnesium stearates, the
risk was "undifferentiated,” and therefore the explosion was
“neither foreseen or foreseeable."d _

In our opinion, the court in Warner-Lambert misconstrued
principles relating to foreseeability. Nationally, the decision had
a chilling effect on prosecutors contemplating use of criminal
sanctions to redress deaths caused by employer ne%hgence.

Thln?s ghan?ed drastically in June 1985. when three manage-
ment officials from Film Recovery Systems were found guilty of
murder for the cyanide pmsonmg of one of their employees, a
59-year-old Polish immigrant, Stefan Golab.2) Film Recovery was
a processing firm that used cyanide to recover silver from film
EUt into Iar%e vats. The evidence showed that the managers
new of the hazards of cyanide and were aware of the aRlproprlate
antidote. A ventilation system had been recommended. Numerous
employees suffered nausea, vomiting, and bleeding from the nos-
trils before Stefan Golab's death. When office workers became
ill, they were protected by moving the office to a building next
door. More large vats utilized in silver recovery were crammed
into the plant area. Ironically, federal OSHA came to inspect the
facility several months before the death. Unfortunately, they
conducted only a review of the records, which were not properly
maintained, and did not inspect the plant.2

On February 20, 1983, Stefan Golab went into convulsions as
a result of the exposure to cvanide fumes after repeatedly going

19. Peopie v. Warner-Lambert Co.. 51 N.Y.2d 295. 414 N.E.2d 749, 431 N.Y.S.2d 159
(19801, cm . denied, 450 U.S. 1031 (1981).

20. Peopie v. Film Recovery Systems. Nos. 84-5064, 33-11001 (Cir. Ct. Cock County.
111, June 14. 1985). appealed cicketed. Nos. 85-1853. S5-1854. 85-1952. S5-1953 (1st Dist.
July 1, 19851. This case, and criminal prosecutions of OSHA violations in gencrai. is
discussed at iength in Magnuson it Leviton. Policy Considerations in Corporate Criminal
ProsecutioTis Atfer Peopie v. Film Recovery Systems, inc.. 62 Notre Dame L. Rev. 013
11987).

21. For several years, federal OSHA had a policy favoring "records inspections.” Under
that poiicv, v.nere records show that the empiover has fewer than average injuries and
illnesses, inspections of that operation are waived. As a result, there was an increased
incentive for employers to under-report. Fortunately, the policy was reversed in 1987.
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into vats to remove residue. No antidote was administered. After
being convicted of murder, the three managers were sentenced
to 25 years in state prison. With extensive national coverage of
the convictions, notice of the potential criminal prosecutions
spread from courtrooms to boardrooms.

A number of other newsworthy prosecutions soon followed the
Film Recovery case. One of the most egregious set of facts
involved Pymm Thermometer. The situation at Pymm Thermom-
eter was well described in the congressional report Getting Away
with Murder:

In January 1981, a worker at the Pymm Thermometer plant in
Brooklyn, New York, wrote to OSHA:

"Mercury is being used, gas and ovens. Please, we don’t know how
to describe any violations, but we are sure there are more. Please
send an inspector down to see for himself. We only make the
minimum wage, so at least we will know our health is okay."

In March 1981, OSHA inspected the Pymm plant and found serious
violations. No protective gear was being used to reduce workers’
exposure to mercury — no respirator masks, no aprons, and no
gloves. Work surfaces were covered with mercury, and even the
area where workers ate their lunch was contaminated with mer-
cury. OSHA issued a citation, assessed a fine of $1,400, and set a
deadline of October 1981 for the company to clean up the factory.
However, over the next few years. OSHA regularly extended the
compliance deadline.

In 1984, the New York City Department of Health was alerted by
a local doctor to elevated levels of mercury in the body of a Pymm
worker. The Now York City Health Department went to the Pvmm
factory, inspected it, conducted tests, found violations of the health
code and discovered elevated levels of mercury in the workers.
In October 1985, tipped off by a former Pymm worker, an OSHA
inspector discovered a hidden cellar operation at the Pymm plant
— a cellar virtually without ventilation, filled with broken ther-
mometers, with pools of mercury on the floor, and noxious vapors
in the air, which produced permanent brain damage in one em-
plogee, Vidal Rodriguez, and exposed many others to serious health
risks.2L

Based upon these facts, the Brooklyn District Attorney and
New York Attorney General prosecuted Pymm Thermometer and
its owners and managers for criminal assault and reckless en-

22. Getting Away with Murder, supra note 10. at 6.
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245 dangerment for exposing emEonees to mercury.B After a four-
246 week trial, the jury was quick to convict, but the triai judge set
247 aside the conviction, on grounds of preemption.2
248 Chicago Magnet Wire,u like Film Recovery, was prosecuted hy
249 the Cook County, 111, District Attorney. The charge involved not
250 a death but, rather, exposure of 42 employees to various hazard-
51 ous substances during the coating of wire. Charges filed included
252 aggravated battery, reckless conduct, and conspiracy.
253 Aside from the prosecutions in California, which are based on
254 unique criminal provisions for OSHA violations, perhaps a dozen
25 other prosecutions for workplace safety violations have occurred
25 across the country since 19852 However, the momentum for
257 criminal prosecutions has been delared, if not derailed, by the
258 contention that the existence of the federal OSHA law preempts
259 state criminal prosecutions.
260
T*ur P ,o*nnv nn Ann*?»e« rtw-. -———— .

%1 Th /y rm ~
263 v-yl & - Al

al

J 1 /<m ta J
268 i — < pr
269 - =R -
270
271 _ . wp
272 [/iff.  Si-"- -"A d 7 <]
12 m..Vii
ATt

733
T3i
735 ct. .
736 25. People v. Chicago Magnet Wire Corp.. 126 111 2d 356. 534 N.E.2d 962. ccrt. denied
737 SuA nom. ASTA v. Illinois. 53 U.S.LAV. 3202 (U.S. Oct. 3. 19891.
738 28. Reported cases include Wisconsin ex rel. Cornellier v. Black. 144 Wis. 2d 745, 425
739N.W.2d 21 (Wis. Ct. App. 19881 (prosecution ofa fireworks manufacturer for reckless
740 homicide, based upon knowledge of numerous fire hazards): People v. Hegedus. 169 Mich.
741 App. 62. 425 N.W. 2d 729 tI9SSI. rev'd. 432 Mich. 598, 443 N.W.2d 129 11989) (cable TV
742 splicer's supervisor was charged with involuntary manslaughter for the carbon monoxide
743 poisoning of the slicer in a defective truck); and Sabine Consol.. Inc. v. Texas. 756 S.W.2d
744 865 119881 tcompany and its managers charged with negligent homicide for two trenching
745 deaths).

nmw
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employees of the longstanding protections provided by state crim-
inal law.r

Yet, so some courts have ruled.3

The basic argument of the defendants is that § 18 of the OSH
Act” expressly preempts state prosecution under a general cnm-
inal statute for a death arising out of a working condition over
which federal OSHA has jurisdiction, unless the state has a
federally approved plan that allows such prosecution. Section 18
states, In pertinent part:

(@ Nothing in this Act shall prevent any State agency or court
from asserting jurisdiction under State law over any occupational
safety or health issue with respect to which no standard is in
effect under section 6.

(b) Any State which, at any time, desires to assume responsibility
for development and enforcement therein of occupational safety
and health standards relating to any occupational safety or heaith
issue with respect to which a Federal standard has been promul-
gated under section 6 shall submit a State plan for the development
of such standards and their enforcement.

Proponents of preemption argue $ 18(a) precludes states, in-
eluding local prosecutors, from  exercising authority over any
subject for which federal OSHA has adopted a standard, unless
the state has submitted, and gained approval for, a state plan.Q
Prosecutors believe that § 18 refers only to the process of
standard-setting.3l Furthermore, the savings clause found in the

27. Cohen, preemption: A Union Launer j View. Seven Critical Issues, supra note 2.
at 43. Mr. Cohen's article IS reprinted in its entirety in this voiume. 17 N. Kv. L. Rev.
149. IFall 1989).

23. Sabine Consol.. Inc.. v. Texas, 756 S.\V.2d 865 (19881: People v. Hegedus. 169 Mich.
App.62. 425 N.W. 2d 729 11988) rev'd. 432 Mich. 598. 443 N.W.2d 127 (1989): Colorado v.
Kehran Constr. Inc.. 13 O.S.C. 1398 iColo. Dist. Ct. 1988): and the intermediate appeilate
court in Peopie v. Chicago Magnet Wire. 157 Ill. App. 3d 797. 510 N'E.2d 1173.reva. 125
Il. 2d 356. 534 N.E.2d 962 (19391. cert, denied SUb nom. ASTA V. lllinois. 58 U.S.L.W.
3202 (U.S. Oct. 3. 1989

29.29 U.S.C. $ 667.

20. Approximately naif the states have their own pians.

31. 29 U.S.C. 5'emphasis addedl. The Illinois Supreme Court, in Chicago Maenet Wire
agreed:

[\W]e cannot say that the language of section 1S of OSHA can reasonably be

construed as explicitly preempting the enforcement of the criminal law of the

States as to conduct governed by OSHA occupational health and safety standards.

The language of section 13 refers only to a State's development and enforcement

of "occupational heaith and safety standards." -29 U.S.C. S 667(a) il9S2)t. Nowhere

MUirt
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Act precludes an interpretation of § 18(a) that would result in
express preemption. Section 4(b)(4) of the Act provides:

Nothing in (the Act) shall be construed to supersede or in any

manner affect workmen's compensation law or to enlarge or di-

minish or affect in any manner the common law or statutory rights.

duties, or liabilities of employers with respect to injuries, diseases.

or death of employees arising out of, or in the course of. employ-

ment.3

We believe the right to prosecute an employer for murder,
manslau?hter, battery, or any similar crimes found at common
law would be retained under § 4(b)(4), while defendants argue
this section should be construed only as saving tort and worker
compensation laws. In reconcilingand interpreting these sections,
an important principle is the presumption against preemption.3
This presumption is particularly strong when the historic police
powers of the states are at issue, where preemption is allowed
only if it was the “clear and manifest purpose of Congress."3
Further, the U.S. Supreme Court rejected a similar preemption
argument like that made by defendants in a case regardmg state
action for injuries in areas reﬂulated under the Federal Atomic
Energy Act of 1954.3 In light of these presumptions a_%a_lnst
preemption, and the Iangua?e of & 18(a) and 4(61(4), it is difficult
to see how the argument of express preemption can prevail.

However, proponents of preemption are not limited to argu-
ments regarding express preemption pursuant to § 18(a). There
are three other theories under which courts may preclude state
action.3 Courts imply preemption, even in the absence of express
legislative language, when the Congress intended to occupy the
field, 3 when state requlation conflicts with federal law by making
compliance with both laws impossible,3 or when preemption can

in section 18 is there a statement or suggestion that the enforcement of State
criminal law as to federally reguiated workplace matters is preempted unless
approval is obtained from OSHA officials.

126 I1l. 2d at : - A~ 534 N.E.2d at 955.
32. 29 U.S.C. $ 653IbH4) (emphasis aridpd).
33.Roy v. Atlantic Richfield Co.. 435 U.S. 151. 157 (19781.
34.Rice v. Santa Fe Elevator Corp.. 331 U.S. 218. 230 (19461.
35. Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (19841.
36. The rationale applies wuh equal force when slate legislation preempts local regu-
lation.
37.Fidelity Fed. Sav. & Loan Ass'n v. De La Cuesta. 458 U.S.141. 153119821.
38.Hillsborough County, Fla. v. Automated Medical Laboratories, 471 U.S. 707. 712 13
(1985).
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be inferred by the legislative history of the act.® None of these
theories apply to the OSH Act.

By maintaining state authority under § 18(a), providing for
submission and adoption of more stringent state plans under
& 18(b) and 6. an enactln_% the savings clause under §_4(t3.
Congress made it clear that it did not intend to occupy the field.

[T]he purpose underlying section 18 was to ensure that OSHA
would create a nationwide floor of effective safety and health
standards and provide for the enforcement of those standards. iSee
United Airlines. Inc. v. Occupational Safety & Heaith Appeals
Board. 82 Cal. 3d 762, 654 P.2d 157. 187 Cal. Rptr. 387 (1982)). It
was not fear that the States wouid apply more stringent standards
or penalties than OSHA that concerned Congress but that the
States would apply lesser ones which would not provide the nec-
essary level of safety.4

Likewise, criminal prosecution of workplace safety violations
support and complement, rather than conflict with ‘the federal
Act.

[Prosecutions of employers who violate State criminal law by
failing to maintain safe working conditions for their employees will
surely further OSHA’s stated goal of assuriing) so far as possible
every working man and woman in the Nation safe and healthful
working conditions. (29 U.S.C. Section 651(b)(1982)).2

Finally, there is no legislative history to support the conclusion
that Congress intended to preempt the field. Indeed, in light of
the dearth of earlier prosecutions, it is unlikely that state pro-
secutors were a matter of concern, and discussion of such pro-
secutions is absent from the Act's legislative history.

We agree with the Ilinois Supreme Court in Chicago Magnet
Wire:

To adopt the defendants' interpretation of OSHA wouid, in effect,
convert the statute, which was enacted to create a safe work
environment for the nation's workers, into a grant or immunity
for employers responsible for serious injuries or deaths of employ-

39. Malone v. White Motor Corp.. 435 U.S. 497. 524-505 (1978).

40. 29 U.S.C. S 655.

41. Peopie v. Chicago Magnet Wire Corp.. 126 IIl. 24 at ' 534 N.E.24 at 967. .The
Los Aniieies District Attorney joined the Brooklyn and Middlesex District Attorneys as
amicus cunae in support of the Peooie.i

42. Is. a; - 534 N.E2M at 969.
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ees. We are sure that that would be aconsequence unforeseen by
Congress.*4

We believe the decisions in Chicago Magnet Wire and IVtsconsin
ex rel. CornelUer v. Black# bode well for a successful resolution
of the preemption question.*1

Fortunately, prosecutions under California law do not need 1o
await resolution of the preemption issue.

VI. The Los Angeles District Attorney's OSHA
Prosecution Program

California law contains two criminal provisions far more ex-
pansive than that provided under the federal Act. Labor Code &
6425 makes it a misdemeanor to willfully violate an OSHA reg-
ulation when such violation results in death or permanent or
prolonged impairment.s8B Labor Code 56423(a) makes it a misde-
meanor to knowingly or negligently violate a Cal-OSHA regula-
tion, when that violation is serious.4 Both of these provisions

43. 1d.

44. 144 Wis. 2d 745. 425 N.W.2d 21 (Wis. Ct. App. 1988)

45.We note that the U.S. Department of Justice in a letter toCongressman Tom
Lanios dated December 9. 1988. opined thatthey, "see nothing inthe OSHAct or its
legislative history which indicates that Congresj intended for the relatively limited
criminal penalties provided by the Act to deprive employees ol the protection provided
by State criminal laws of general applicability.” The letter is reproduced in Seven CRITICAL
ISSUES, supra note 2. at B3-86 (1989). See aiso the well-reasoned analysis of this preemption
question in Note. Getting Away With Murder: Federal OSHA Preemytion of State Prose-
cuticns for Industrial Accidents. 101 Harv. L.Rev.535 il1987).

46.Cal. Lab. Code 5 6425 iwesi 19771:

Any employer, and every employee having direction, management, control, or
custody of any employment, place of employment, or other empioyee. who willfully
violates any occupational safety or health standards, order, or special order, or
section 25910 of the Health and Safety Code, and that violation caused death of
any employer, or caused permanent or prolonged impairment of the body of any
empioyee, shall, upon conviction, be punished by a fine of not more than ten
thousand dollars iSIO.000). or by imprisonment for not more than six months, or
by both: except that if the conviction is for aviolation committed after a first
conviction of such person, punishment shall be by fine of not more than twenty
thousand dollars i520.000) or by imprisonment for not more than one year, or both.
47.Cal. Lab. Code. s 6423(a) (1973):

Except where another penalty is specifically provided, every employer, and every
officer, management official, or supervisor having direction, management, control,
or custody of any employment, place of employment, or other employee, who does
any of the following shall be guilty of a misdemeanor: lal Knowingly or negligently
violates any standard, order, or special order, or any provision of this division, or
of any part thereof in, or authorized by, this part of the violation of which is
deemed to be a serious violation pursuant to Section 6432.



10

378
379
380
31
382
383
384
385
386
387
388
389
390
391
392
393
394
395
396
397
398
399
400
401
402
403
404
J05
406
407
B
409
410

12

812
313
814
815
816
817
318

1989] PROSECUTORS 95

are incorporated in California’'s state plan. Additionally, Penal
Code § 385 makes it a misdemeanor to work within six feet of a
high-voltage line.*a

Under the Labor Code sections, a supervisor or management
official who exercises responsibility, management, custody, or
control of the place of emgloyment can be charged in addition to
the corporate employer, Pursuant to these sections. California
prosecutors long have charﬁed corporate and individual employ-
ers for OSHA violations. However, nowhere have the prosecu-
tions been as fully institutionalized as in the Los Angeles District
Attorney's Office.

In December 1984. Los Angeles District Attorney Ira Reiner
established the first occupational safety and health section in a
local prosecutor's office in the country. Initially, the OSHA Sec-
tion relied upon referrals from Cal-OSHA. the state agency with
responsibility for occupational safety and health. After several
months, the District Attorney concluded a more aggressive pro-
gram was needed to identify and to investigate cases potentlaIIY
aplproprlate for criminal prosecution. Letters were sent to all
Po ice chiefs, and the County Sheriff, asking that all occupational
atalities be investigated as potential homicides. A one-day oc-
cupational fatallt% Investigation seminar was conducted for ap-
proximately 80 homicide investigators. Subsequently, training
tapes on OSHA fatality investigations were prepared and dis-
tributed county-wide to law enforcement,

“In September 1985, a program was initiated in which a deputy
district attorney and an investigator are on call 24 hours a day,
seven dars a week, to respond to the scene of traumatic occu-
pational fatalities in Los Angeles County. Listrict Attorney per-
sonnel are notified by law enforcement, the fire department, or
the Coroner's Office. We in turn notify Cal-OSHA.*9 he_pro?ram
is known as the “roll-out” program ‘and is the linchpin of the
District Attorney's OSHA prosecution efforts.

48. Cal. Pinal Code 5 385(h) (West 1988):

Any person who either personally or through an employee or 3gent. or as an

employee or agent of another, operates, piaces. erects, or moves any tools, machin-

ery, equipment, material, building or structure within six feet of a high-voltage

overhead conductor is guilty of a misdemeanor.

49. Between July 1987 and May 1989. while federai OSHA exercised jurisdiction for
private-sector enforcement, we notified federai OSHA.
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“Upon arrival at the scene, the responsibility of the deputy
district attorney and district attorney investigator is to obtain
the necessary physical and testimonial evidence to determine
whether the fatality was due to employee negligence, was an
accident, or was the result of a criminal act of the employer.
Without prompt investigation, important physical evidence can
be lost. Of even greater concern is the fact that in most cases
key witnesses continue working for the employer. If statements
are not promptly obtained from such witnesses, their concern
about the death of a worker may be superseded by their own
concern for job security.

Since establishment of the OSHA Section, District Attorney
personnel have responded to more than 140 workplaces. At many
of the locations, there were multiple deaths. Twenty-five criminal
cases had been filed by the Los Angeles District Attorney as of
May 1989. Most of the cases involve mulUEIe defendants. More
than 15 other cases investigated by the Los Angeles District
Attorney have been filed by local city attorneys with authority
for misdemeanor prosecutions in thelr[%urlsldlctlon. All but five
of the cases filed b}/ the Los Angeles District Attorney's Office
involve fatalities. Of the nonfatal cases, one concerned a chlorine
leak that sent more than 80 people to the hospital.® Approxi-
mately half of those hosgﬂallzed were students and teachers from
a nearby school. Another nonfatality prosecution was due to
safety violations at a refineryd and a third at a metal forglnﬁ
P_Iant.& Both resulted in third-degree burns to workers. A fourt
iling was for amputation of fingers on a punch press.3 A recent
case involved an 18-foot unshored trench cited by OSHA as a
willful violation. We filed even though the trench had not col-
lapsed and no one was injured.% Deaths from unshored trenches
are so frequent that it is very important to prosecute whenever
we learn of a violation in order to maximize the deterrent effect.

The first involuntary manslaughter case filed by the OSHA
Section was against Michael Maggio.® Maggio was president of

50. Peopie v. Dial Corp.. No. 57-M00S19 IFeb. 21. 1986).

51. Peopie v. American Plant Services. No. 31296587.

52. Peopie v. Weber Metals. No. 39M01226 (Apr. 10. 1939).

53. Peopie v. Inwesco. No. S8M17971 iDec. 29. 19891.

51. Peopie v. Pagnborn Plumbing Corp.. No. 89M00591 ijune 15, 19891.
55. Peopie v. Maggio. No. A780779 (Mar. 26. 19861.
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a small drilling company and was personally present when a shaft
for an elevator was being drilled. At approximately 15 feet in
depth, an obstruction was hit. Maggio directed the victim to go
to the bottom of the shaft and remove the obstruction. After
doing so, the victim was lifted out of the shaft. Drilling continued
with a |G-inch-diameler drill bit. At about 33 feet, another ob-
struction was hit. Maggio again sent the victim down to remove
the obstruction. The victim was lowered by cable to the bottom
of the hole with his foot inserted in a sling. The air was not
tested, the walls or sides of the hole were not encased or shored,
and the victim was no. placed in a safety harness. Almost
immediately, the victim went into convulsions. Firefighters were
called. When they arrived, they sought to blow fresh air into the
hole. Maggio told them they could not do so since the walls of
the well were not encased and might collapse, burying the victim.
By the time the victim was removed, he was dead.

After the defendant was held to answer at a preliminary
hearing, he pleaded nolo contendere to the charge of involuntary
manslaughter. He was sentenced to 60 days in county jail and
required as a condition of probation to adopt and implement n
comprehensive accident prevention plan for his company.

Two other involuntary manslaughter cases involved deaths
caused by unshored excavation. In People v. Gonterman,) Gon-
terman was the manager of atrenchmg company and was present
when a cave-like excavation was made under a street with no
shoring. A series of small cave-ins partially refilled the excava-
tion. Shoring materials were present but were not of adequate
size. Gonterman directed the workers to continue to dig. The
entire embankment collapsed, burying the victim. After Gonter-
man was held to answer at a preliminary hearing, he pleaded
nolo contendere to involuntary manslaughter. He was sentenced
to 90 days in county jail and required as a condition of probation
t(i adopt and implement a comprehensive accident prevention
pian. : o

In a third excavation case, char?es were filed against five
defendants, including the owner and foreman of the construction
firm employing the victim, the construction company, the corpo-

56. People v. Cornerman. No. A91972 ijuiy 21. 1937).
57. People v. Hu. N'o. A962219 (Jan. 6. 19881.
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rate general contractor, and the projects soils engineer. In this
case, the victim was removing dirt from a trench where footings
were to be poured. The dirt apparently was in the trench as a
result of a slide that had occurred the night before. While working
in the trench, a 14-foot embankment immediately above the
worker collapsed and buried the victim. The investigation showed
that the soils report was grossly inadequate because it failed to
recommend shoring for a vertical cut when exposed planes of
bedrock angled toward the excavation area at almost a 45-degree
angle. Despite substantial evidence of the personal knowledge of
the soils engineer regarding the conditions, and warnings from
the excavation contractor who did the work, the soils engineer
was not held to answer to the criminal charge. As of June 1989,
of the remaining defendants, one pleaded nolo contendere to a
V|_0I?t|on of Labor Code §6423 and was sentenced. The rest await
tral.

The fourth involuntary manslaughter case was filed against
the owner of an unreinforced brick building and the contractor
who was doing remodeling work on the building.3 Representa-
tives from the concrete coring company, who made the cuts in
the walls of the building, repeatedly warned defendants that
bricks should not be removed without the bricks above the cut
being shored. After a Eortl_on of the bricks were so removed, the
brick wall collapsed, urym? the victim, who was an undocu-
mented day laborer. Both defendants pleaded nolo contendere to
involuntary manslaughter, were fined, .rel(iuwed to adopt safety
programs, and sentenced to 90 days in jail.

All of the cases filed except two, named one or more individuals
as well as the corporation. One of the cases which was filed
solely against a company was for an electrocution of an emglo ee
of Southern California Gas Company. B The death occurred before
we instituted our roll-out program. The referral from Cal-OSHA
came so late that it was impossible to adequately investigate the
case to determine which individuals were responsible prior to
the running of the statute of limitations.

_The other case where no individual was charged was against
eight corporations for violations of the Labor Code and Fire

58. People v. Wilson, No. A954496 (July 1. 19S7).
59. People v. Southern Calif. Gia Co.. No. M864456 iJuly 18. 19851.
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Code, resulting in the death of a maintenance worker during the
First Interstate Bank Building fire in May 1988.80 a t the time,
the First Interstate Bank Building was the tallest building in
Los Angeles. It WaS completed in 1972, before the Fire Code
required sprinkler systems. Although not legally required to
retrofit, the building management decided to do so, and the
installation of the sprinkler system was proceeding for approxi-
mately a year before the fire. Because the construction work
involving the installation of the sprinkler system generated dusc,
between 30 and 40 false alarms occurred ‘@ month. In order to
avoid the audible alarms, the electronic alarm system was mod-
ified. The modification allowed lights to show alarms without an
audible signal. The modification also resulted in overriding the
fire safety return of all elevators to the mezzanine level.

When the warning alarm was bypassed, communications were
by hand-held radio with en%meers working in the budding. The
engineers were asked to check the areas in which the alarms
were activated to see if there was actually a fire. It was a routine
Practlce for the engineers to utilize the elevators in responding
0 an alarm.
~ The City Fire Code requires audible alarm and that the alarm
immediately be transmitted from the place at which it occurs to
the Fire Department. Several notices of violation were issued by
the Fire Department. In December 1987, First Interstate man-
agement and the Fire Department agreed on a procedure to
avoid false alarms during construction or repair work by remov-
ing the smoke detectors in the work area and replacing them
when the work was complete. However, the procedure was not
followed.

On May 4, 1988, installation of sprinklers was taking place
during the night shift on the fourth, fifth, and 58th floors. The
smoke detectors were not disconnected. Instead, the alarm sys-
tern was overridden. When a series of alarms went off, a security
officer asked for a maintenance person to check the 12th floor
for a possible fire. Alexander Handy responded and was engulfed
in flames when the elevator doors opened on the 12th floor. The
fire doors to the elevator vestibule had been propped open hy
the cleaning crews with combustible materials, and the "fire

60. Peopie v. equitable Life Assurance Soc'yfiMav 19891.
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mode" (where the elevator doors would not automatically open)
wa3 not operative. Many other workers and tenants were trapped
for hours in the worst high-rise fire in Los Angeles history. No
individual was charged because the culpability was so diffused
amongst the various corporate defendants.

A major concern of critics considering the effectiveness of
occupational safety and health prosecutions has been the ability
of prosecutors to determine the culpability of higher level cor-
porate officials in large companies. Although a number of the
defendants in our cases have been small employers and super-
visors from those companies, several have been large employers.
These include Golden State Foods Company, which is the nation-
wide distributor of meat for McDonald’s restaurants, and its vice
president;8 GTE, a large electrical supplier;& and one of the
largest metal processors in the Southwest.8

Deaths resulting in prosecution include several for violation of
California requirements for a lockout device or some means of
preventing inadvertent movement of equipment during cleaning
and operation. Those deaths include situations where an individ-
ual was literally ground up in a meat blender;0 crushed to death
in a poultry blender;& and cut in half in a steel scrapping
machine.®

Four cases have been filed in Los Angeles County based on
electrocutions, where an individual was allowed to work too close
to a high-voltage line. In one of those cases, the evidence showed
that the tree-trimmers employed by defendants were not trained
regarding the dangers of touching anything that fell on high
voltage lines. Moments before the victim was electrocuted, a
fellow employee removed a palm frond from the line. The super-
visor was present but took no action. When the victim, attempted
to remove a similar palm frond, he was electrocuted.6/ The su-
pervising partner of the tree-trimming company was sentenced
to 30 days in county jail. The other partner was required to
institute a comprehensive safety program and pay a fine of $8,500

61. People v. Golden State Foods. No. 31356211 (June 11. 1985).

62. People v. GTE Prod. Corp.. No. M270690 (Feb. 6. 1936).

63. People v. Reliance Steel. No. S343S9 (July 22. 1985).

64. Golden Stale Foods. No. 3138621If C- «< ' Wi’y

65. People v, California Pacific Foultry. Inc.. No. M 139709 (Jan. 27. 1986).
66. People v. Star Scrap Metal Co.. No. M96482 (Jan. 31. 1986).

67. People v. Lytnon. No. M48042 IOct. 24. 1985).
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on guarding and safety training and to develop a model safety
and health program, which includes:

(@ elmployment of a full time, qualified safety and health profes-

sional;

Ib) designation of a plant safety chairperson:

() creation of a comprehensive joint emploveremployee health and

safety committee:

(d) a requirement for a safety consultant to conduct a detailed job

safety analysis for each piece of equipment:

(e) daily safety inspections:

(0 a prohibition on the insertion of cardboard in steel slitters:and

(o) detailed training requirements.4

Thus far, only two prosecutions have beer, based on health
hazards in the workplace. These were against Dial Corporation,©
for a chlorine exposure, and people v. Federated-Weiner Metals,
Inc.,n for lead exposures. However, several State Hazardous
Waste Control Act prosecutions for illegal disposal of asbestos
have involved the exposure of employees to asbestos. In one such
asbestos case,? the defendant was sentenced to six months in
jail. We anticipate that over the next several years there will be
a substantial number of prosecutions for ih/egal exposure of
workers to asbestos (in violation of various asbestos business
practice requirements set forth in the California Labor Code and
California Business and Professions Code) and other hazardous
substances. Further, the provisions of California's Proposition 65.
which prohibits discharges of known carcinogens and reproduc-
tive hazards into drinking water and also requires all persons to
warn individuals exposed to such hazards, went into effect as to
the first group of substances listed in February 1988.3 It goes
into effect as to the warning requirement for specific substances
12 months after they are identified by the state as known
carcinogens or reproductive toxins. Eighteen months after such
listing, the discharge of such substances is prohibited where it
may contaminate drinking water. We anticipate U'[I|IZIn_? the
provisions of Proposition 65 in conjunction with the California
Worker's Right to Know Law.

69. Id.

70. See snort note 50 and accompanying text. |
71. Peopie v.Federaied-Weiner Metals."May 33. 1989).

72.People v.Industrial Salvage. Inc.. No. 790399(Oct. 8, 19S9L

73. Cal. Health £ Safety Code $ $25249.525249.13 (West 198671
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VII. Conclusion

None of the cases prosecuted by the OSHA Section involved
intentional deaths. They were all the result of either a reckless
or negligent act. or a failure to act. Nonetheless, in each case
the defendant violated his duty of care to another human being.
Under California law, the acts or omissions were criminal. The
deaths or injuries were not accidents.

It is our belief, confirmed by the comments of numerous safety
engineers and industrial hygienists throughout the County of Los
Angeles, that the Los Angeles District Attorney’s Occupational
Safety and Health enforcement program has made a substantial
difference in convincing corporate managers and supervisors that
safety in the workplace should be given high priority. We believe
this is true of similar prosecution programs across the country.#
The number of prosecutions may be small, but, like a barking
dog, their very presence mav deter thousands of violations.

74. Stronij commitments to OSHA prosecutions also have been made by prosecutors
in Cook County. 111; Brooklyn. N.Y.; Milwaukee. Wis.: and Austin. Tex.



From the National Safe Workplace Institute's safer work..

The Job Safety and Health Act of 1989

Title One: Joint Worker/Management Committees

A. Worker/Management Committees must be authorized to:
1. Stop work until hazardous conditions are abated.
2. Review appointment and employment of safety and health personnel.
3. Conduct monthly inspections.
4. Obtain employer’ information concerning safety and health practices.
5. Investigate accidents.
Worker participation must be legitimate.
Committee members must receive sufficient training.
All businesses with eleven or more employees must designate a safety and health
officer.

OCOow

Title Two: Rights of Victims and W histleblowers

A. Victims must have:
1. The right to obtain copies of OSHA investigative files and citations quickly and
free of charge.
2. Theright to participate in appropriate deliberations and adjudicative processes,
personally or through their representatives, as proposed in the Construction
Safety and Health Improvement Act, S. 2518.
B. Whistleblowers must have:
1. The right to disclose hazards which violate federal law or threaten health and
safety.
2. Theright to participate in a federal agency proceeding relating to the dangerous
activities of an employer.
3. The right to refuse to perform dangerous work, as proposed in the Uniform
Health and Safety Whistleblower Act, S. 2095.

Title Three: Civil and Criminal Penalty Structures

A. Civil penalty changes.
1. Minimum penalty increases should:
a. Adjust all civil penalties for inflation (a maximum willful violation
penalty would be increased from S10,000 to $29,700).
b. Tie future penalties to the cost-of-living index, as proposed in the
Federal Civil Penalties Inflation Adjustment Act, S. 1014.
2. NSWIrecommends penalty increases of:
a. $50,000 (up from $10,000) for a willful violation.
b. $10,000 (up from $1,000) for a serious violation.
B. Penalty settlement guidelines.
1. Penalty reductions must not exceed 30%.
2. Settlement discussions must not occur until after abatement of hazardous
conditions.

National Safe Workplace Institute
122 South Michigan Avenue
Suite 1450
Chicago, Illinois 60603
(312) 9394)690
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3. Written rationalizations for any reduction must be made available to all
concerned parties.

4. Settlements over $100,000 should be entered into U.S. District Court records.

C. Criminal penalties.

1. Current maximum fine of $10,000 and a six month prison sentence for
an individual or a corporation are too weak.

2. An increased fine of $250,000 for an individual and $500,000 for a corporation
(as proposed by former Assistant Attorney General William Weld) should set
the new standard.

D. Willfulness.

1. The current willfulness standard, requiring an employer to have a history of
previous citations, and subsequently to have a repeat violation involving a
fatality, makes it very difficult to convict serious offenders.

2. A new definition of willfulness, based on the California penal code, should be
adopted.

E. Reckless endangerment.

1. A new standard for reckless endangerment should be based on the following

criteria:
a. Any violator with one serious or willful violation during the previous
four years would potentially be liable of reckless endangerment.
b. Willfulness would not be considered in applying the reckless
endangerment test.
c. Reckless endangerment would carry a maximum fine of $100,000 and
a prison sentence of one-to-five years.
F. Fatalities.

1. Increase penalties for violations involving fatalities to a maximum prison

sentence of 20 years, as proposed in S. 2518.

Title Four: Public Welfare Cost Recovery

A. In cases where federal funds provide support for victims ofjob-related injury or illness,
the government should litigate to recover costs from employers for standards-related
violations.

B. The Departments of Labor and Justice would litigate under thir provision.

Title Five: Rights of Local and State Governments

A. Current case law discourages a state or local government from pressing criminal
charges against an employer in a federally-regulated OSHA state.

B. Federal preemption of state or local laws, including criminal laws, which provides
more stringent job safety and health standards should be prohibited, as proposed in S.
2518.

Title Six; State-Plan Stales

A. State-Plan States should be encouraged to experiment in developing safer workplaces
by providing a grant program for special initiatives.

B. The Secretary of Labor should develop standard reporting measures for State-Plan
States and make repons available to the public.

C. Workers in State-Plan States should have the right to demand inspections by federal
officials when state inspections fail to eliminate hazardous conditions.

D. The Secretary of Labor should terminate inadequate State-Plan programs.

Page 2



Title Seven: Safety and Health Standards

A. The revision of existing standards and! promulgation of new standards lags far behind
sound scientific knowledge.

B. The Secretary of Labor's responsibility to promulgate standards should be strengthened
by:

1. Reasserting the right to propose individual standards.
2. Reasserting the right to promulgating consensus standards.

Title Eight: Licensed Technicians

A. Inoversight of all high-nsk activities, the law should:
1. Require licensing of all key supervisory personnel.

2. Provide general definitions of the work functions to be supervised by licensed
technicians.

B. Anemployer's failure to comply with this provision should constitute a serious
violation.

Page 3



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
(907) 465-3892

November 27, 1989

MEMORANDUM
To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Van Biene V. Era Helicopters, Inc.

Attached 1is a copy of the Van Biene case, an August 18, 1989 Alaska Supreme
Court ruling regarding liability for workplace safety programs.

The question before the Supreme court was whether the lower court erred
when it held that workers®™ compensation insurers were covered by the
"exclusive remedy"™ of workers®™ compensation as fa” as liability for
negligence in performing a safety inspection was concerned.

In Van Biene, the Supreme court ruled that Employers of Wausau, the
workers® compensation carrier for Era Helicopters, Inc., did not fall under
the "exclusive remedy"”, and that nothing in Alaska statutes prevents an
employee from suing a compensation carrier for negligent performance. The
Supreme court reversed the dismissal of the claims against Wausau and
remanded them back to the superior court for further proceedings.

In doing so, the court noted that in states were insurers were included in
the "exclusive remedy” insurers were specifically included in the workers”
compensation statutes, along with employers. That is not the case under
Alaska statute were insurers and employers are defined under two different
sections of law.

Concern has been expressed that the Van Biene decision will discourage
insurers from offering risk management services or workplace safety
inspections. Specific concern has been expressed about the adverse effects
of the Van Biene decision on safety programs developed by reciprocal
insurers such as the Alaska Timber Exchange.

The potential effect of the Van Biene decision on workplacesafety programs
will be discussed during our November 30, 1989 public hearing.

dd/gb 89
b/hb286-1
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I. INTRODUCTION

This appeal arises ouf“%bf ff}igation by the es—
tates of two airline pilots who died in an airplane crash
while employed by ERA Helicopters, 1Inc. (ERA). The estates
seek recovery against ERA for the intentional tort of
"overworking"” the two deceased pilots and against Employers
Insurance of WAUSAU (WAUSAU), ERA®"s workers®™ compensation
carrier, for 1its negligence in the inspection, certifi-
cation, authorization, and approval of 7. \"s working condi—
tions .

For the reasons set forth below, we affirm the
trial court®"s dismissal of the claims against ERA and the
claims against the "Doe defendants."” We reverse the trial

court®s dismissal of the claims against WAUSAU.

1. FACTS AND PROCEEDINGS

Stanley Thomson and Michael Van Biene were pilots
employed by ERA. At 2:00 a.m. on August 20, 1985, ERA
dispatched them to fly a Learjet to Gulkana, Alaska. By
completing this mission, Thomson, and Van 3iene would
necessarily violate the Federal Aviation Administration®s
(FAA) flight time and duty regulations. The Learjet crashed
on approach to the Gulkana airport, killing both pilots.

WAUSAU paid compensation for the pilots® deaths.

3485
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In the investigation of the accident, other ERA
pilots told, the National Transportation Safety Board (NTS3)
of lengthy on-duty periods and exhausting flignt schedules.
Three captains reported ERA"S disapproval of pilots*
refusals to fly because they were fatigued. One captain
believed that ERA intentionally overworked its pilots to
increase its profits.

On September 14, 1987, the -estates filed their
Second Amended Complaint alleging negligence against WAUSAU
in their 1inspection, certification, authorization, and ap-—
proval of ERA®"S working conditions. The complaint made the
following allegations against ERA:

On cr about August 20, 1985, at 0205

AKDT, Stanley Thomson and Michael Van

Biene were Captain and First Officer of

Learjet N455JA which was dispatched by

defendants ERA, Jet Alaska, and ROWAN

for a night flight to Gulkana, Alaska.

The mission dispatch was accomplished

without obtaining current weather infor—

mation and would necessarily exceed the

flight time and duty vrequirements of

Plaintiffs, and the aircraft was over—

weight for appropriate Jlanding. The

dispatch of the aircraft under the con-—

ditions described and given the preced—

ing flying time of Plaintiffs without

rest or sleep, constitutes negligence

and gross negligence.

The estates contended at oral argument before the trial
judge, and on appeal, that this language alleges an
"intentional tort of dispatching [the deceased pilots] for a

night flight . . . without adequate rest or sleep.” ERA
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argues that the complaint only alleges negligence against it
as an employer, and that therefore, the claim is barred by
the exclusivity provision of the Alaska Uorkerr*-
Compensation Act, AS 23.30.055.

The estates argue that WAUSAU 1is a separate legal
entity from the employer and thus may be sued for 1its own
negligence as a third party pursuant to AS 23.30.015(a). In
response, WAUSAU argues that the exclusivity doctrine also
protects it from such a negligence claim and that regardless
of any immunity protection, WAUSAU did not owe a duty to the
decedents to inspect, certify, authorize or approve ERA"S
working conditions.

The superior court granted ERA and WAUSAU"s mo—
tions to dismiss under Civil Rule 12(b)(6) on the ground
that the Alaska Workers®" Compensation Act provides the work—
ers

" exclusive remedy against an employer or its compensa—

tion insurer. The esuates appeal.

1. DISCUSSION
A. Did the Court Err in Dismissing the Estates”™ Claims
Against ERA under Civil Rule 12(b)(6) Instead of Treat
ing It as One for Summary Judgment Under Civil Rule 56?
The estates argue that the trial judge should have

treated ERA"s motion to dismiss as one for summary judgment

because ERA submitted affidavits and the court did not
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expressly or affirmatively rule that it was not considering
this evidence outside the pleadings.

Civil Rule 12(b) states that when "matters outside
the pleading are presented to and not excluded by the court,
the motion shall be treated as one for summary judgment and
disposed of as provided by Rule 56." When material outside
the pleadings 1is presented to the trial court, a motion to

dismiss is automatically converted into one for summary
judgment unless the court “affirmativelyl and “expressly”
rules that it 1is not considering evidence outside of the
pleadings.™ Adkins v. Nabors Alaska Drilling, 1Inc., 609
P.2d 15, 21 n.11 (Alaska 1980).

From our review of the remarks of the judga and
counsel during oral argument, we conclude that Judge Ripley
expressed his intention not to rely on the affidavits when
granting the motion to dismiss. Consequently, the court
correctly dismissed the claims under Rule 12(b)(6) rather

than Rule 56.

B. Did the Court Err 1in Holding that the Estates®™ Claim
Against ERA Was Barred by the Exclusivity Doctrine of
AS 23.30.0557?
1D Standard of Review
"A motion to dismxss for fTailure to state a clainm

is viewed with disfavor and should vrarely be _.granted.”

Mattingly v. sheldon Jackson College, 743 P.2d 356, 359
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(Alaska 7987) (citing Knight v. American Guard & Alert,
Inc., 714 P.2d 788, 791 (Alaska 1986)). "In determining the
sufficiency of the stated claim i1t is enough that the com—
plaint set forth allegations of fact consistent with and ap—
propriate to some enforceable cause of action."” Linck .
Barokas & Martin, 667 P.2d 171, 173 (Alaska 1983). The
court "is under a duty to examine the complaint to determine
if the allegations provide for relief on any possible

theory.™ Mattingly, 743 P.2d at 359 (emphasis deleted).

. 2) Application of Exclusivity Doctrine to Intentional
Torts of the Employer

Under AS 23.30.055, the liability of an employer
under the Workers®™ Compensation Act "is exclusive and in
place of all other liability of the employer and any fellow
employee to the employee, the employee®s legal representa—
tive, husband or wife, parents, dependents, next of Kkin, and
anyone otherwise entitled to recover damages from the em—
ployer or fellow employee.” See Wright v. Action Vending
Co., Inc., 544 P.2d 82, 85 (Alaska 1975).

In EIliott v. Brown, 569 P.,2d 1323 (Alaska 1977) ,
we recognized an exception to the exclusivity doctrine in
cases of intentional torts committed by a fellow employee or
employer. We found that the socially beneficial purposes of
the workers®™ compensation law "would not be furthered by al—

lowing a person who commits an intentional tort to use the
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compensation law as a shield against liability." Id. at
1327. The court concluded that the fellow employee®s as-—
sault on the worker fell outside the purview of the acciden—
tal injuries covered by the act.The worker was therefore
permitted to pursue a comraon-iawtort action against the.
fellow employee.” Similarly, in Stafford v. Westchester
Fire Insurance Co., 526 P.2d 37, 43 n.29 (Alaska 1974),
overruled on other grounds, 556 P.2d 525 (Alaska 1976), we
noted that:

in suits for other intentional torts

committed by the employer, vrecovery 1is

permitted on the theory that the harm is

not accidental and therefore not covered

by the act. A stiff burden is placed on

the employee to demonstrate intent to

harm by the employer, or 1in some cases

by his agents.

The estates argue that the trial court erred 1in
dismissing their claims against ERA since they aJlege an in—
tentional tort which 1is not barred by the exclusivity doc—
trine. ERA argues that the complaint fails to allege an in—
tentional tort by ERA.

The estates”™ Second Amended Complaint alleges that

ERA violated a number of FAA regulations and that "given the

1* The Elliott court, however, held that the
corporate employer was not liable 1in tort on a theory of
respondeat superior for the intentional tort of its

supervisor. 569 P.2d at 1325-26.
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preceding flying time of Plaintiffs without rest or sleep,
[dispatching the flight] constitute[d] negligence and cross

negligence.” (Emphasis added). Paragraph IX generally

Defendants®™ actions as described and 1in

other particulars as to be shown at tri—

al constitute wilful misconduct and were

jointly and separately negligent, gross,

and wanton.

The estates contend that  the complaint alleges an
intentional tort of dispatching the deceased pilots for a
night flight without adequate rest orsleep.

We conclude that these allegations fail to consti—
tute the type of 1intentional tort actionable outside the
workers®™ compensation system. Liberally construed, the
facts alleged fail to make out an intentional tort. At
best, the complaint alleges gross negligence or wilful and
knowing violation of FAA regulations.

The vast majority of courts have held that such
allegations do not constitute an intentional act allowing
suit outside of the workers®™ compensation act. As Professor
Larson notes:

Since the legal justification for the

common-law action 1is the nonaccidental

character of the injury from the defen—

dant employer®s standpoint, the com-

mon-law liability of the employer can-—

not, under the almost unanimous rule, be

stretched to include accidental injuries

caused by the gross, wanton, wilful, de—

liberate, 1intentional, reckless, culpa—
ble, or malicious negligence, breach of

. 3485
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statute, or other misconduct of the em—
ployer short of genuine intentional 1in—

jury.

Even if the alleged conduct goes

beyond aggravated negligence, and 1in—

cludes such elements as knowingly per—

mitting a hazardous work condition to

exist, knowingly ordering claimant to

perform an extremely dangerous  job,

wilfully failing to furnish a safe place

to work, or even wilfully and unlawfully

violating a safety statute, this still

falls _short of the kind of actual

intention to injure that robs the injury

of accidental character.
2A A. Larson, Larson Workmen®s Compensation & 68.13, at 13-8
to -26 (1983 & Supp. 1985} (footnotes omitted).

In Stafford we recognized this majority rule. As
the court explained, suits for intentional torts have been
permitted on the grounds that the harm is not accidental but
"[a] stiff burden is placed on the employee to demonstrate
intent toharm by the employer, or 1in some cases by his
agents." 526 P.2a at 43 n.29.

Even under a liberal interpretation of the allega—
tions made by the complaint, the estates fail to allege an
intent to harm the pilots so as to overcome the exclusivity

provision of the act. In conclusion, we affirm the trial

court®s dismissal of the <claims against ERA under Rule

12(b) (6).
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C. Did the Court Err in Holding that the Exclusivity Doc—
trine Contained 1in AS 23.30.055 Bars a Negligence Ac—
tion Against the EmDloyer®s Workers®™ Compensation Car —
rier, WAUSAU?

The estates argue that WAUSAU is a separate legal
entity from the employer and thus may be sued for 1its own
negligence as a third party pursuant to AS 23.30.015(a). In
response, WAUSAU argues that the exclusivity doctrine
protects it from such a negligence claim.

compensatioj/”nnn
r.jer-can be =-suexiS-“or 1its, own negligence ir inspectinglthe
emplgxerJiS. _.workplace-is a question of first 1impression in

Alaska*;” This court considered a related but distinctly dif-

ferent 1issue in Stafford. The court considered whether an

employee was barred from suing his or her employerls
compensation carrier for intentional torts. Stafford had
alleged that the carrier wilfully and maliciously withheld
compensation benefits resulting in infliction of emotional
distress. The court concluded that "(ujnder our
compensation act the carrier is considered a separate entity

I_[S%%Mnfvrlgx&;m_p_lgyer. 526 P.2d at 42. The court, however,

then noted:

Stafford recognizes that the principle

of subrogation may be utilized to con—

clude that the carrier derives iImmunity

from the exclusive remedy provisions 1in

a damage action brought by the employee.
However, Stafford argues that this immu—
nity should not extend to intentional
torts. This is supported by the
decision of the Supreme Court of
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1d.

California in CJnruh v. Truck Insurance
Exchange; in which suit for an
intentional tort by an injured employee
against her employer”®s compensation
carrier was allowed.

(footnote omitted). After discussing the reasoning 1in

Unruh v.

Truck Insurance Exchange; 498 P.2d 1063

1972)f the court concluded:

We believe that AS 23.30.155 was
envisioned by Alaska®s legislature to
cover situations where the employer or
carrier negligently, or wilfully/ failed
to make timely compensation payments,
but that this section was not intended
to operate as the exclusive remedy for
all intentional wrongdoings. In so
holding we adopt the reasoning of Unruh.
In circumstances where there 1is tortious
conduct that goes beyond the bounds of
untimely payments, the immunity from
suit provided by the Workmen"®s
Compensation Act 1is lost. Normally the
carrier must investigate claims in order
that the compensation scheme of payments
for actual injuries will be properly
administered. However, intentional
torts committed in connection with the
investigation of claims and payment
thereof are not to be protected.
Stafford has alleged that Westchester
did more than delay 1in making benefit
payments; he has asserted that it
intentionally and maliciously misled him
about his right to <compensation and
discouraged him from exercising his
rights, resulting 1in emotional injury.
We conclude that Stafford is not
precluded, by virtue of AS 23.30.155,
from a trial on the merits of his
claims.

526 P.2d at 43-44.

the

issue

(Cal.

We conclude that the Stafford court did not decide

in this case: whether the exclusivity provision

11



bars suit against an insurance carrier for negligent inspec—
tion of an employer®s workplace. First, the court did not
expressly hold that the immunity extends to a carrier.

Rather, the court accepted arguendo that the doctrine of
subrogation might be utilized to conclude that the carrier
derives immunity from the exclusive remedy provisions.

However, the court held that regardless of whether such
immunity existed, intentional torts committed in the

investigation of claims and payment thereof were actionable.

ld. at 43-44.

While Stafford relied on the reasoning of Unruh,
this should not be construed as an acceptance of the Cali—
fornia courtsl interpretation of 1its workers®™ compensation
scheme since the Alaska scheme differs significantly from
the California scheme.2 Unlike the Alaska scheme, the Cali—
fornia statute explicitly defines "employer””to include "in-—
surer." Cal. Lab. Code & 3850 (b) (West Supp. 1987). In
Unruh, this identification was held forfeited when the in—
surer stepped outside the proper bounds of an investigation

of the nonmedical facts of the case. 498 P.2d at 1069,

2 Cinruh cites two California Court of Appeal

cases holding that a carrier may not be sued for negligence
in performing work place inspections. Burns v. State Comp.
Ins. Fund, 71 Cal. Rptr. 326 (Cal. App. 1968); State Como.
Ins. Fund v. Superior Court (Breceda) , 46 Cal. Rptr. 891
(Cal. App. 1965) .
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1073. Because the California statute specifically identi—
fied the insurer with the employer, the court resorted to a

negliger.ee/intentional tort distinction to hold that the®;~AMA"

"9000BBgSgg0gBBSSBBBBBSBBBEBB3t

Other jJurisdictions confronting this question of
third-party actions against insurers for alleged negligence
in either safety inspections or medical services have
reached differing results.” These decisions are of limited
value since each state®s statutory scheme differs greatly.
We therefore turn to the specific language of the Alaska

Act,

3. For decisions allowing suit against carriers
as third-parties in the absence of express statutory
language, see Beasley v. MacDonald Eng. Co., 249 So. 2d 844
(Ala. 1971); Nelson v. Union Wire Rooe Coro., 199 N.E.2d 769
(111. 1964); Fabricius ~7. Montgomery Elevator Co., 121
N.W.2d 361 (lowa 1963); Andrews v. Insurance Co. of N. Am.,
230 N.W,2d 371, 374 (Mich. App. 1975); Corson v. Liberty
Mut. 1Ins. Co., 265 A.2d 315 (N.H. 1970); Rothfuss v. Bakers
Mut.~ Ins. Co., 257 A.2d 733 (N.J. Super. App. Div. 1969);
Derosia v. Duro Metal Products Co., 519 A.2d 601 (vt. 1986).

For decisions prohibiting suit against an insurer
as a third party, see Kifer v. Liberty Mut. 1Ins. Co., 777
F.2d 1325 (8th Cir. 1985) (Arkansas law); Gerace v. Liberty
Mut, Ins. Co., 264 F. Supp. 95 (D.D.C. 1966); Mustaoha v.
Liberty Mut. 1Ins. Co., 268 F. Supp. 890 (D.R.I. 1967),
affld, <387 F.2d 631 (Tst Cir. 1967); Barrette v. Travelers
Ins. Co., 246 A.2d 102 (Conn. Super. 1968) ; Reid v
Employers Mut. Liab. 1Ins. Co., 319 N.E.2d 769 (111. 1974);
Flood v. Merchants Mut. Ins.~~Co., 187 A.2d 320 (Md. 1963);
Matthews v. Liberty Mut. 1Ins. Co., 238 N.E.2d 348 (Mass.
1968) ,

. 3435
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The Alaska Workers* Compensation Act does not men-
tion;..an insurer in the exolusivity provision of AS
23.30,055, the definition of employer in AS 23.30.265(13),
or in the third-party suit provision in .AS 23.3,0.015 (@) - A
"carrier(Q is defined in AS 23.30.265(5) as "a person author—
ized to insure under this chapter and includes
self-insurers.” Thus, as noted in Stafford, the Apt -diifunes;/
"employers®™® and "insurers®"* as separate,, distinct entitiesi..Ji
526 P.2d at 42.

Alaska Statute 23.30.015(1) subrogates an insurer
to all the rights of the employer after the carrier has as—
sumed the payment of compensation, WAUSAU argues that this
provision provides them with the employers®™ immunity from a
negligence action. Other courts have been hesitant to allow
suit against a carrier due to the related problem of a
subrogated carrier suing itself. ’ The concern 1is that since \
the carrier is subrogated to the injured employee®s cause of
action against a third-party tortfeasor, "if the carrier can

be a third-party tortfeasor, the carrier will end by suing

4. See Mustaoha v. Libertv Mut. Ins. Co., 268
Supp. 890 (D.R.1.), affd, 387 F.2d 631 (1st Cir. 1967);
Kotarski v. Aetna Cas. & Sur. Co., 244 F. Supo. 547 (S.D.
Mich. 1965), aff"d, 372 F.2d 95 (6th Cir. 1967) 7 Schult? v.
Standard Acc. Ins. Co., 125 F. Supp. 411 (E.D. Wash. 1954)
(ldaho law); Flood v. Merchant Mut.~ Ins. Co., 187 A.2d 320
(Md. 1963). -
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itself” - an incongruous result that the legislature could
not have intended. 2A  A. Larson & 72.95/ at 14-321.
However, as Larson points out:

This argument has been rejected on sev—
eral grounds by the courts finding car—
rier liability. One 1is that the subro—
gation provisions are purely procedural
and thus cannot be held to modify the
definition of “employer."” Another 1is
that the subrogation passage "does not
deal with the subject matter™ 1in 1issue,
which 1is the question whether the em—
ployee®s common-law right 1is taken away
from him. The original Smith case in—
voked a sort of dual capacity doctrine,
saying that the carrier* was being sued
not as compensation carrier but as an
independent third party. All such cases
made short work of the spectre of double
recovery by pointing out that the carri—
er would or course be entitled to set
off in a judgment against itself as a
tortfeasor the amount of compensation
paid by it as insurance carrier. And
running througn all these opinions was
the thought that this kind of result was
really not all that preposterous. In—
creasingly common is the spectacle of an
insurance carrier acting as compensation
subrogation plaintiff and as defendant
insurer on a third party"s automobile
liability risk. Problems of conflict of
interest and of public policy may arise;
but no one worries much anymore about
the conceptual problem whether tne car—

rier can sue itself.
Id. at 14-322 (rootnotes omitted). We similarly conclude
that the subrogation provision in AS 23.30.015 (i) does not
bootstrap an 1insurer-into the definition or an employer, in

subsection (a).

in the statutory., language..... of...... the- Alaska _s.Cherae.....which..
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public policy since the threat of potential tort liability
Tfamuawari* ~
will ... discourage carriers from inspecting employers*
workplaces.6 We decline to judicially amend the Act on the
basis of such a policy argument. This type of policy
is

usion, we find that there 1is nothing 1in

the statutory language of the Alaska scheme which prevents

an employee from bringing suit against a compensation

carrier for the negligent performance of a safety

inspection. Therefore, Judge Ripley erred in dismissing the
5. In the absence of express legislative intent
to the contrary, "[s]tatutes . . . that establish rights

; in derogation of the common law are construed in a
manner that effects the least change possible in the common
law.”™ Hugo v. City of Fairbanks, 658 P.2d 155, 161 (Alaska
App. 1983) (citing 3 C. Sands, Sutherland Statutory
Construction &59.03, at 6-7 (4th ea. 1973)).

6. Some courts have extended immunity to
carriers from third-party suits since they believed imposing
liability on carriers would create a great disincentive to
their carrying out the socially useful function of
independent safety inspections. See Kifer, 777 F.2d at
1335, 1338-39; Nelson, 199 N.E.2d at 796 (Schaefer, J.,
dissenting); Matthews, 238 N.E.2d at 348; Kotarski, 244 F.
Supp, at 558-59 (Michigan law); 2A A. Larson & 72.98.
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D \Ii:vf)r!(iwrf‘gDsCoUnditions Drhjtya tNon-neglfg<en<t( MtaonnéQgpect ERATS
WAUSAU argues that even if a carrier 1is not immune
from suit for its negligent inspection of an employer®s work
place, dismissal was proper on the alternative ground that
WAUSAU owed no duty to the decedents to inspect ERA"s work—
ing conditions. The estates contend that, even 1in the
absence of contractual obligation between WAUSAU and ERA,
WAUSAU may be held Uliable for "negligert performance of
undertaking to render services””if WAUSAU actually inspected
the working conditions of ERA prior to the accident.
The estates " argument 1is well taken. The Restate—
ment (Second) of Torts & 324A (1965) imposes liability on a
defendant to a third party when the defendant negligently
performs an undertaking to render services:
One who undertakes, gratuitously or for
consideration, to render services to an—
other which he should recognize as nec—
essary for the protection of a third
person or his things, 1is subject to lia—
bility to the third person for physical
harm resulting from his failure to exer—
cise reasonable care to [perform] his
undertaking, if
@ his failure to exercise
reasonable care increases the risk ot
such harm, or
(b) he has undertaken to perform a
duty owed by the other to the third per—
son, oOr
(c) the harm is suffered because of

reliance of the other or the third per—
son upon the undertaking.
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See Adams v. State, 555 P.2d 235, 240 n.7 (Alaska 1976)
(citing 8 324A of the Restatement) . In Adams, the court
held that victims of a hotel fire had a cause of action
against the state for failure to take action after fire
inspectors discovered extremely dangerous fire conditions.
Id. at 240-42. The court noted that "once ,*n inspection has
been undertaken the state has a further duty to exercise
reasonable care in conducting fire safety inspections, and
that liability will attach where there is a negligent
failure to discover fire hazards which would be brought to
light by an inspection conducted with ordinary care."” Id.
at 240. The~pUBfagafchengglited a number of cases- in which
employees were allowed to sue workers®™ compensation carriers,
for negligent safety inspections.?
The second amended complaint alleges that "WAUSAU
did inspect, certify, authorize, and approve the work—
ing conditions of Defendants Jet Alaska, ERA and Rowan"™ and
that WAUSAU®"s actions "were accomplished negligently,”™ This
language 1is sufficient to make out a cause of action for
negligent performance of an undertaking. As a result, it

would be 1improper to dismiss the allegations against WAUSAU

7. Beasley, 249 So. 2d at 847; Sims v.
Cas. Co., 206 S.E.2d 121 (Ga. 1974); Nelson, 199 N.E.2d at
779; Fabricius, 121 N.W.2d at 365.
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for failure to state a cause of action. We, therefore/
reverse the trial court"s dismissal of the claims against
WAUSAU under Civil Rule 12(b)(6) and remand the issue to tne

trial court for further proceedings.

E. Did tne Court Err in Dismissing the Allegations Against
the John Doe Defendants?

We initially note that since all claims against
the Doe defendants were dismissed by the trial judge, this
guestion is ripe for review and properly before us.

Judge Ripley dismissed the allegations against the
"John Doe" defendants on the grounds that such use ot
fictitious defendants 1is not permissible under our rules of

civil procedure.

8. ROWAN contends that the issue is not ripe for
review since the superior court had not entered final
judgment with respect to the “John Doe" defendants. In

Cireater Anchorage Area Bor, v. City of Anchorage, 504 P.2d
1027, 1030 (Alaska 1972), this court stated that the "basic
thrust of the finality requirement is that the judgment must
be one which disposes ot the entire case. , . "[TJhe
reviewing court should 1look, to the substance and effect,
rather than the form, of the rendering court®"s judgment, and
focus primarily on the operational or “decretal®™ language
therein."

We conclude that since Judge Ripley®s order
dismisses the Does from the case, the order disposes of the
entire case as to the Does and the finality requirement 1is
thereby satisfied.
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