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as Che court may allow.

(d) A franchisee shall maintain the records required by the 

department concerning compliance with this section.

(e) The department may adopt regulations necessary to implement 

this chapter

(f) In this chapter, "department," "employee," and "employer" 

have the meanings given in AS 18.60.105(a).

* Sec. 2. Notwithstanding AS 13.61.010, enacted by sec. 1 of this Act, 

an employer shall, no later than 90 days after the effective date of this 

Act, install the required equipment and begin training of employees hired 

before the effective date of this Act or within 60 days after the effective 

date of this Act.
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This bill amends AS 09.65 by adding a new section that would 

shield sports volunteers and sports associations from civil damages 
resulting from acts or omissions in the performance of their duties as 

sports volunteers. This exemption would apply to nonprofit sports 

programs organized for recreational purposes and whose participants are 

19 years of age ?r younger, or for participants in programs for the 
physically handicapped or mentally retarded. The bill would not exempt 

civil claims resulting from gross, negligence, recklessness, or 
intentional miscondurt. Nonprofit sports activities of this nature are 

privately sponsored and do not usually involve the state. Consequently, 

there will not be a fiscal impact for the Department of Law.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public

construction project; and providing for an effective

dat e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

c political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works

contract within 21 calendar days of the date the state or political

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shell pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state

is going to use federal money for the contract, the state shall pay

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the ds te the state

actually receives the federal money, whichever is later.
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

the scate or political subdivision shall, before the payment date that 

would otherwise apply under (a) of this section, notify the prime 

contractor in writing stating specifically why part or all of the 

payment is being withheld and what remedial actions may be taken by 

the prime contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the deadline established for notification under

(c) of this section until the state or political subdivision provides 

notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract,

the subdivision shall pay the prime contractor within 21 calendar days

after the prime contractor satisfactorily completes the remedial

actions identified in the notice or within 21 calendar days after the

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 284(L&C) -2-



the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the subdi­

vision actually receives the money, whichever is later. If the with­

held amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from

the 21st calendar day at an interest rate that is equal to the amount

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime

contractor and a subcontractor on a public construction or public

works contract snail include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

(1) to pay the subcontractor for satisfactory performance 

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

(2) to pay the subcontractor all retainage due under the 

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period 

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is 

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

(4) to pass through to the subcontractor the retainage 

interest under AS 36.90.250(a) that is attributable to the retainage 

withheld from the subcontractor.

- 3 -  CSHB 2 8 4 (L&C)
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(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract within eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from she prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amount set out in

AS 45. 45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 2 8 4 (L&C) -4-



without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment b o n d s ;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract; 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractoi's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the w i th­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

-5- CSHB 284(L&C)
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subdivision a copy of the notice furnished to the subcontractor under

(1) of this subsection;.

(3) pay the subcontractor within eight calendar days after 

correction of the identified subcontractor performance deficiency.

(b) I f  the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on

!
retainage, including warranty retainage, on a contract for public 1

I
construction or public works at an interest rate that is equal to the !

I
amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the J
I

contractor.
i

(b) A political subdivision that receives a state grant for a
l

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(o) A political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 -

36.90.290,

(1) a payment is considered to be made when mailed or 

CSHB 284(L&C) -6-
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personally delivered to the party being paid;

(2) a payment is considered to be received when it is

endorsed for payment, if it is a check;

(j> an invoice is considered to be received when it is

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract

provision that waives a provision required by AS 36.90.200 - 36.90.290

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

project.

* Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

-7- CSHB 284(L&C)



30 days after resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290

[AS 36.90.010].

* Sec. 3. AS 36.90.010 is repealed.

* Sec. A. This Act applies to public construction and public' works

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.

CSHB 28A( L&C) - 8 -
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Department of Transportation 8i Public Facilities

POSITION PAPER
BILL NO: HB No* 284 APPROVED:An ac t  r e la t ing  to  tarms A conditions under 

which prime contractors A subcontractors are 
TITLE! paid to r  materials A services provided t o  a DATE: April 18/ 1989

“ “‘““ '""■"“" ‘“"pu?) I lc consTru^TCn projecf,"^™

The department is opposed to this bill. The proposed legislation 
would reduce from 30 calendar days to 15 calendar days the period 
within which the state must make payment on public construction 
contractor payment requests or incur late payment interest costs. 
Any payment not made within 14 days of receipt would result in 
the state paying interest at the rate of 1.5% per month. AS 
36.90.010 currently requires the state to "initiate procedures" 
to pay a contractor's payment request within 15 days with 
interest charges are only incurred for payments made 30 days 
after receipt. The department feels that the current statute is 
appropriate and more in line with general private industry 
practice.

Currently DOT&PF's payment process and experience indicates that 
the vast majority of standard contractor payments can be made 
within the proposed 14 day time frame. The shorter payment 
period (which includes weekends) would not allow for any margin 
of error in the department's review, approval and payment 
process. Significant budget reductions are being considered for 
all administrative units which would result in increased 
workloads and a slowdown in processing payment transactions.

Current experience indicates that 15% of standard contractor 
payments could not be made within the shortened timeframe. This 
would result in an annual increased cost to the state's general 
fund capital budget of $146,000 (fiscal note attached). Adverse 
effects of accounting staff budget cuts could increase the annual 
interest costs to $300,000, Late payment fees are not eligible 
for federal participation.

For fu rth e r in fo rm ation  call C atherine A. McHugh a t 465-3900
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Agency Affected: DOT&PF 
BRU: Finance

Components:

O F E R A T T N O FY89 FY 90 FY91 FY92 FY 93 FY 94

PERSONAL SERVICES— 0— 0 0 6 0 O
TRAVEL 0 0 0 0 0 0
CONTRACrURAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LA N D  &  STRUCTURES 0 0 0 0 0 0
ORANTS. CLAIMS i Q_ 0 0 7i n
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T I N G 0 0 0 0 0 0

CAPITAL 0 144.0 146,0 146,0 146.0 146.0

! REVENUE 0 0 0 0 0 0

FUNDING.*(t h o u u n d s 5F DOLLARS)
GENBRALTIJND"" 0 i4<5.6 14&fl 14d,0 Wtf.O 14̂ .0
FEDERAL FUND,f> 0 0 0 0 0 0
OTWEK* I) .....  u u 0 u 0
TOTAL 0 0 0 0 0 0

POSITIONS?
fU l l -t i m e - v — 0 b --------r - 0 “7

PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS:

The annual costs are based on the fact that 15% of all contractor payments could not be paid within the , 
proposed 14 day time frame and would require payment of Increased interest costs. The costs reflected are 
calculated based on late payments Incurring 15 days of interest charges. Significant budget reductions being 
considered for all administrative units would cause a delay in the processing of payments and could increase the 
annual costs to approximately $300,000.

Prepared by: Robert N. Bartholomew, Director 
Division: Management and Finance

Approved by Commissioner: Marie S. Hickey
Agency: Department of Transportation and Public Facilities

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor

Phone; 465-3911 
Date: 4/17/89
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Department of Transportation 8t Public Facilitie

POSITION PAPER
B IL L N O & H B  n o . 2B4 APPROVED: /l/U eA  MLAn act  r e l a t ing  to t*rm* i  condition* und*r 1/ V f
  which prim* con tractor* & subcontractors *r* _  ^flTUSl pa | j  mat t r la la & a t rv l cM provided to  a DATE* April 19 ,  1989

public const ruct  Ion"proj*ct,

The  d e p a r tm e n t  i e  n o t  o p p o s e d  t o  t h i s  b i l l .  The  p r o p o s e d  
l e g i s l a t i o n  w o u ld  r e d u c e  f r o m  30  c a l e n d a r  d a y s  t o  2 1  c a l e n d a r  
d a y s  t h e  p e r i o d  w i t h i n  w h ic h  t h e  s t a t e  m u s t  make p a ym en t  on 
p u b l i c  c o n s t r u c t i o n  c o n t r a c t o r  p a ym e n t  r e q u e s t s  o r  i n c u r  l a t e  
p a ym en t  i n t e r e s t  c o s t s .  Any p a ym en t n o t  made w i t h i n  2 1  d a y s  o f  
r e c e i p t  w o u ld  r e s u l t  i n  th e  s t a t e  p a y i n g  i n t e r e s t  a t  t h e  r a t e  o f  
1 .5%  p e r  m o n t h .  AS 3 6 . 9 0 . 0 1 0  c u r r e n t l y  r e q u i r e s  t h e  s t a t e  t o  
" i n i t i a t e  p r o c e d u r e s "  t o  p a y  a c o n t r a c t o r ' s  p a ym en t  r e q u e s t  
w i t h i n  15  d a y s  w i t h  i n t e r e s t  c h a r g e s  a r e  o n l y  i n c u r r e d  f o r  
p a ym e n t s  made 3 0  d a y s  a f t e r  r e c e i p t .
C u r r e n t l y  DOT&PF'a p a ym en t  p r o c e s s  and  e x p e r i e n c e  i n d i c a t e s  t h a t  
t h e  v a s t  m a j o r i t y  o f  s t a n d a r d  c o n t r a c t o r  p a y m e n t s  c an  be made 
w i t h i n  t h e  p r o p o s e d  21 d a y  t im e  f r a m e .  T he  s h o r t e r  p a ym en t 
p e r i o d  (w h ic h  i n c l u d e s  w e e k e n d s )  w o u ld  n o t  a l l o w  f o r  a n y  m a rg in  
o f  e r r o r  i n  t h e  d e p a r t m e n t ' s  r e v i e w ,  a p p r o v a l  and  p a ym en t  
p r o c e s s .  S i g n i f i c a n t  b u d g e t  r e d u c t i o n s  a r e  b e in g  c o n s i d e r e d  f o r
a l l  a d m i n i s t r a t i v e  u n i t s  w h ic h  w o u ld  r e s u l t  i n  i n c r e a s e d  
w o r k l o a d s  and  a s low d ow n  in  p r o c e s s i n g  p a ym en t  t r a n s a c t i o n s .  I f
t h o s e  r e d u c t i o n s  a r e  r e a l i z e d  t h e  d e p a r t m e n t ' s  a b i l i t y  t o  c om p ly  
w i t h  t h e  r e d u c e d  t im e f r a m e  w o u ld  be im p a c t e d .
C u r r e n t  e x p e r i e n c e  i n d i c a t e s  t h a t  8% o f  s t a n d a r d  c o n t r a c t o r  
p a y m e n t s  c o u l d  n o t  be  made w i t h i n  t h e  s h o r t e n e d  t im e f r a m e .  T h i s  
w o u ld  r e s u l t  i n  an a n n u a l  i n c r e a s e d  c o s t  c h a r g e d  t o  t h e  s t a t e ' s  
g e n e r a l  f u n d  c a p i t a l  b u d g e t  o f  b e tw e e n  $ 8 0 , 0 0 0  and  $ 1 1 0 , 0 0 0  
( f i s c a l  n o t e  a t t a c h e d ) .  A d v e r s e  e f f e c t s  o f  a c c o u n t i n g  s t a f f  
b u d g e t  c u t s  c o u l d  i n c r e a s e  t h e  a n n u a l  i n t e r e s t  c o a t s  t o  b e tw e en  
$ 1 6 0 , 0 0 0  a n d  $ 2 0 0 , 0 0 0 .  L a t e  p a ym en t  f e e s  a r e  n o t  e l i g i b l e  f o r  
f e d e r a l  p a r t i c i p a t i o n .
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ON 

HB 284

AN ACT RELATING TO THE TERMS AND CONDITIONS UNDER WHICH PRIME 

CONTRACTORS AND SUBCONTRACTORS ARE PAID FOR MATERIALS AND 

SERVICES PROVIDED TO A PUBLIC CONSTRUCTION PROTECT.
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THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME IS  RESA 

JERREL AND I Ah THE DIRECTOR OF GOVERNMENTAL. RELATIONS FOR 

THE ASSOCIATED GENERAL CONTRACTORS OF ALASKA ( A . G . C . ) .  ON 

BEHALF OF OUR OVER 6 0 0  MEMBER FIRMS WE APPRECIATE THE 

OPPORTUNITY TO TESTIFY IN FAVOR OF HB 2 8 4 .

I HAVE BEEN ASKED BY SOME LEGISLATORS WHAT LEAD TO THE 

NEED FOR THIS LEGISLATION: QUITE SIMPLY GENERAL CONTRACTORS,

SUBCONTRACTORS, SUBS OF SUBCONTRACTORS AND SUPPLIERS WERE NOT 

BEING PAID IN A TIMELY MANNER.

IN THE CONSTRUCTION INDUSTRY CASH FLOW IS  IMPORTANT FOR 

THE SURVIVAL OF THE CONTRACTOR'S AND THE LOWER TIERED 

SUBCONTRACTOR'S BUSINESSES, THE FAILURE OF AN OWNER TO 

PROMPTLY PAY A GENERAL CONTRACTOR EFFECTS THE CASH FLOW OF 

NOT ONLY THE GENERAL CONTRACTOR BUT, THE CASH FLO'* OF THE 

SUBCONTRACTOR, LOWER TIERED SUBCONTRACTOR AND SUPPLIER. 

LIKEWISE, THE FAILURE OF A GENERAL CONTRACTOR TO PROMPTLY PAY 

A SUBCONTRACTOR EFFECTS THE SUBS OF THE SUBCONTRACTOR AMD 

SUPPLIER. A .G .C .  OF ALASKA BELIEVES, INORDER TO PROMOTE FAIR 

DEALING AMONGST GOVERNMENT OWNERS, GENERAL CONTRACTORS, 

SUBCONTRACTORS AND SUPPLIERS IT  IS ONLY REASONABLE TO EXPECT 

EACH SEGMENT TO PAY THEIR BILLS ON TIME.

IF  YOU HAVE ANY QUESTIONS, I WOULD BE HAPPY TO TRY AND 

ANSWER THEM.



April 17, 1989

SUBCONTRACTORS
ASSOCIATION OF ALASKA
2908 Commerc.'al D riv e  A ncho rage, A la sk a  99501 907 - 276-6893
PR ESID EN T VICE PRESID EN T SECRETARY TREASURER
F ran k  T h o m u -M u r i L arry  P h tlp t R oxannr Horrchel E a rltn t C i r t j i
Multiple Risk Mgrs. Capitol Glass ACME Fence Co. S & S  Welding
345-7181 272-4433 522-1155 276-5532

Rep. Mark Boyer 
P.O. Box V 
Juneau, Alaska 99519

Dear Representative Boyer,

On behalf of the Alaska Chapter of American Subcontractors Association, I want 
to thank you for your assistance in the prompt payment legislation.

Slow payment and retainage topped the list of concerns of subcontractors in 
1988. A survey by A.S,">. in 1988 found that 01 percent of the subcontractors 
considered untimely final payments to be the most serious problem they have, 
with more than half that number rating it "a very major problem." This survey 
agrees with a 1982 survey on payment problems on federal construction. In 
that survey, A.S.A. learned that subcontractors wait an average of 120 days 
after they last perform labor or supply material to a federal construction job 
before receiving final payment. Subcontractors1 problems typically begin long 
before the final payment. Seventy percent reported that untimely progress 
payments are a "serious problem" with half calling it a "very major problem." 
This reinforces a 1987 survey finding that subcontractors wait an average of 
60 days after submitting a request to receive progress payments.

On October 17, 1988 President Reagan signed a prompt pay bill into law. The
new law, which took effect April 1, 1989 makes clear for the first time that 
contractors and subcontractors of all types on federal construction projects 
must be paid promptly or receive interest. In Alaska, subcontractors received 
this victory news as a message that says subcontractors1 cries have been heard.

In October of 1988 A.S.A. Alaska Chapter formed a task force to work on prompt 
pay legislation. The message this conmittee received was loud and clear. 
Untimely payments were now described as an overwhelming problem among 100% of 
the members and non-members contacted. The reason for the escalating problem 
was that most often given as a result in our declining economy where work 
starved general contractors are bidding jobs at prices barely covering their 
costs. By delaying payments to subs and material suppliers they in effect 
write themselves an interest free loan. The often times slow and inconsistent



payment policies among government agencies to general contractors was also 
listed as adding to the problem. Because subcontractors rely on receiving 
payments within a given amount of days after the prime contractor receives 
payment, it is often uncertain when effort to collect a sub's money should 
even begin.

Because the state of Alaska will be forced to comply with the Federal Prompt 
Payment Act Amendments of 1988 on all federally funded projects which address 

the immediate concerns of Alaskan subs, A.S.A. Alaska legislative task force 

felt it should follow this law as a guideline.

In January of 1989 it was decided to join forces with A.G.C. of Alaska to work
on legislation fair to all contractors, subcontractors, material suppliers and 
government owners before presenting the principles in Juneau. In March a 
draft was presented to you with full support by A.S.A. and A.G.C. Alaska 

chapters.

We believe prompt pay as outlined in your bill HS284 is a positive step to 
assure fair dealings among the entire construction industry, and is asking for 

no more than what is now law on federal construction projects. As funds are 
available and set aside for public projects, passage of this bill will protect 
the interests of prime contractors, subcontractors, material suppliers, as 

well as government in the payment process.

Our sincere thanks to you and your staff for your hard work and support.

Roxanna Horschel
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M E M O R A N D U M

TO:

FROM:

A l l  M e m b e r  of the A l a s k a  IJghs i of R e p r e s e n t a t i v e s  
R e p r e s e n t a t i v e  M a r k  B o y e r

DATE: A p r i l  9, 1989

SUBJECT: C o - s p o n s o r i n g  " An A c t  relating to t he t e r m s  and
c o n d i t i o n s  u n d e r  which p r i m e  c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  are paid for m a t e r i a l s  a n d  services 
p r o v i d e d  t o  a p u b l i c  c o n s t r u c t i o n  p r o j e c t ;  and 
p r o v i d i n g  f o r  a n  e ff ective date."

I a m  s o l i c i t i n g  c o - s p o n s o r s  for t h e  a t t a c h e d  legislation. 
T h i s  bill, p a t t e r n e d  a f t e r  the  Federal P r o mp t P a y m e n t  Act, will 
r e q u ir e owners to p ay contractors; and  c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  t o  p a y  s u p p l i e r s  and s u b c o n t r a c t o r s  w i t h i n  a 
s p e c i f i e d  t i m e  frame. All parties will b e  o n  n o t i c e  b e c a u s e  the 
b i l l  r e q u ir es  t h e s e  p r o m p t  p a ym en t p r o v i s i o n s  to be in all 
c o n s t r u c t i o n  c on tr ac ts  and subcontracts.

This legislation, w h i c h  h a s  the s u pp or t of the A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s  of A l a s k a  (AGC) a n d  t h e  iAlaska C h a p t e r  
A m e r i c a n  S u b c o n t r a c t o r s  A s s o c i a t i o n  ( AS A) , w i l l  s o l v e  the 
p r o b l e m s  r e g a r d in g f a i r  d e a l i n g s  in the c o n s t r u c t i o n  industry. I 
c o n g r a t u l a t e  A G C  a n d  A S A  f o r  t h e i r  hard work.

A t t a c h e d  is a j o i n t  letter of support f r o m  W i l l i a m  
Schneider, E x e c u t i v e  D i r e c t o r  of A GC an d R o x a n n e  Horschell, 
E x e c u t i v e  Di re ct or  of A S A  a n d  t h e  proposed bill. I f  y o u  h a v e  any 
questions, p l e as e d o  n o t  h e s i t a t e  to c o n t a c t  m e  or m y  staff, 
N a n c y  G r o s z e k  at 465-3466. I w o u l d  like to h a v e  t h i s  bi ll  read 
a c r o s s  the floor on We dn e s d a y ,  April 12.

T h a n k  y o u  for y o u r  p r o m p t  consideration.

M B / N J G / b h n

A t t a c h m e n t s

FA IRBA N KS 20B
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April 14, 1989

Representative Mark Boyer- 
Pouch V
Juneau, Alaska 99811 

Re: MB 284 - Prompt Pay 

Dear Representative Boyer:

In response to your request for information on the problems 
leading to the need for HB 284 the answer is not complicated in 
fact it is real simple: general cont.r actor s, subcontractors, subs 
of subcontractors and suppliers were not being paid in a timely 
manner.

In the construction industry cash flow is important, for the 
survival of the contractor’s and the lower tiered subcontractor’s 
businesses. The failure of an owner to promptly pay a contractor 
effects the cash flow of not only the general contractor but, the 
cash flow nf the lower tiered subcontr actor ar.d supplier .
Likewise, the failure of a general contractor to promptly pay a 
subcontractor effects the subs of the subcontr aci or and suppliers. 
We believe, inorder- to promote fair* deal inn amongst government 
owners, contractors, subcontractors and suppliers it is only 
reasonable to expect each segment to pay their bills on time.

Enclosed please find a copy of the principles and concepts 
endorsed by the General Contractor/Subcontractor Prompt Pay Task 
F o r c e .

If you have any further questions, please do not hesitate to 
contact me.

Si ncer el y,

Di rector
Governmental Relation

Enclosure

F a irb a n k s  
r o  BOX *••'005 • FAIRBANKS. AK W71V. 
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GENERAL CONTRACTOR/SUBCONTRACTOR PROMPT PAYMENT TASK FORCE 
REPORT TO THE AGC OF ALASKA BOARD OF D IRECTORS 
FEBRUARY 2 8 ,  1 9 8 9

A . P R IN C IP LE S  AND CONCEPTS ENDORSED.
We b e l i e v e  t h e  f o l l o w i n g  p r i n c i p l e *  a r e  i m p o r t a n t  t o  a s s u r e  a 
h e a l t h y  c o n s t r u c t i o n  i n d u s t r y  a n d  t o  p r o m o t e  f a i r  d e a l i n g  am on g s t  
g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  and  s u p p l i e r s .
1 .  C a sh  F lo w  i s  i m p o r t a n t  t o  a l l  t i e r s  i n  t h e  c o n s t r u c t i o n  
i n d u s t r y .

2 .  P a ym en t  s h o u l d  b e  p r o m p t l y  made t o  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s ,  an d  s u p p l i e r s  f o r  w o rk  p r o p e r l y  p e r f o r m e d .
3 .  T he  f a i l u r e  o f  a n  o w n e r  t o  p r o m p t l y  p a y  a c o n t r a c t o r ,  o r  a  
c o n t r a c t o r  t o  p r o m p t l y  p a y  a  l o w e r  t i e r e d  s u b c o n t r a c t o r  o r  
s u p p l i e r  s h o u l d  c a r r y  a n  i n t e r e s t  a s s e s s m e n t  t o  r e c o g n i z e  t h e  
t im e  v a l u e  o f  m o n e y .

4 .  Any " T im e ”  a n d  MI n t e r e s t ”  p r o v i s i o n s  s h o u l d  b e  u n i f o r m  and  
f l o w  down t o  a l l  c o n s t r u c t i o n  team  m em be rs .
5 .  C o n t r a c t o r s ,  s u b c o n t r a c t o r s  an d  s u p p l i e r s  m u s t  b e  f r e e  t o  
n e g o t i a t e  r e t a i n a g e  g i v i n g  d u e  w e ig h t  t o  s e c u r i t y  a n d  b o n d in g  
a s p e c t s  o f  t h e  p a r t i e s .

6 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  when p e r f o r m a n c e  d e f i c i e n c i e s  
o c c u r  a f t e r  p a ym e n t  r e q u e s t s  a r e  s u b m i t t e d  a n d  when  p o t e n t i a l  
b o n d  c l a im s  a r i s e .
ACCORDINGLY, we e n d o r s e  t h e  f o l l o w i n g  c o n c t p t s :

1 .  G o v e rn m e n t  m u s t  p a y  p r im e  c o n t r a c t o r  p r o g r e s s  p a y m e n t s  w i t h i n  
14 d a y s  a f t e r  r e c e i v i n g  p r o g r e s s  p a ym en t a p p l i c a t i o n  and  p a y  
i n t e r e s t  i f  l a t e .

2 .  C o n t r a c t i n g  o f f i c e r s  may n o t  d e v i a t e  f r o m  t h i s  1 4 - d a y  p r im e  
c o n t r a c t o r  p a y m e n t  p e r i o d .
3 .  A l l  c o n t r a c t  d o c u m e n t s  m u s t  r e q u i r e  a l l  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  c o n t r a c t s  t o  i n c l u d e  p r o v i s i o n s  r e q u i r i n g  l o w e r  
t i e r e d  s u b c o n t r a c t o r s  and  s u p p l i e r s  t o  b e  p a i d  w i t h i n  8 d a y s  o f  
p a ym en t  b y  t h e  g o v e r n m e n t  o r  h i g h e r  t i e r e d  c o n t r a c t o r  an d  t o  p a y  
i n t e r e s t  i f  l a t e .
4 .  P r im e s  a n d  s u b c o n t r a c t o r s  a r e  f r e e  t o  n e g o t i a t e  r e t a i n a g e  
(w i t h h o l d i n g  w i t h o u t  c a u s e ) .
5 .  A l lw w  w i t h h o l d i n g  f o r  c a u s e  a f t e r  p a ym en t  r e q u e s t  a s  l o n g  a s  
s u b c o n t r a c t o r  i s  n o t i f i e d ,  g o v e rn m e n t  i s  n o t i f i e d ,  and  p a ym en t  i s  
made w i t h i n  8 d a y s  o f  c o r r e c t i o n  o f  d e f i c i e n c y  ( e x a m p le s  i n c l u d e  
d e f i c i e n t  w o r k  o r  b o n d  c l a i m s ) .



4 .  The c l a u s e s  r e q u i r e d  b y  p a r a g r a p h  3 s h a l l  n o t  be  c o n s t r u e d  t o  
im p a i r  t h e  r i g h t  o f  a  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  a t  a n y  t i « r  
t o  n e g o t i a t s  and  t o  i n c l u d e  i n  t h e i r  s u b c o n t r a c t  p r o v i s i o n s  
w h ic h :

a )  P e r m i t  t h e  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  t o  r e t a i n  
( w i t h o u t  c a u s e )  a  s p e c i f i e d  p e r c e n t a g e  o f  e a c h  p r o g r e s s  p a ym en t  
o t h e r w i s e  d u e  t o  a s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o rm a n c e  
u n d e r  t h e  s u b c o n t r a c t  w i t h o u t  i n c u r r i n g  a n y  o b l i g a t i o n  t o  p a y  a 
j u t i  p a ym en t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  w i t h  t h e  t e rm s  a n d  
c o n d i t i o n s  a g r e e d  t o  b y  t h e  p a r t i e s  t o  t h e  s u b c o n t r a c t /  g i v i n g  
s u c h  r e c o g n i t i o n  a s  t h e  p a r t i e s  deem a p p r o p r i a t e  t o  t h e  a b i l i t y  
o f  a  s u b c o n t r a c t o r  t o  f u r n i s h  a p e r f o r m a n c e  b o n d  and  a p a ym en t  
b o n d .

b )  P e r m i t  t h e  c o n t r a c t o r  o r  s u b c o n t r a c t o r  t o  make a  
d e t e r m i n a t i o n  t h a t  p a r t  o r  a l l  o f  t h e  s u b c o n t r a c t o r ’ s  r e q u e s t  f o r  
p a ym en t  may b e  w i t h h e l d  f o r  c a u s e  i n  a c c o r d a n c e  w i t h  t h e  
s u b c o n t r a c t  a g r e e m e n t ;  a n d

c )  p e r m i t  s u c h  w i t h h o l d i n g  f o r  c a u s e  w i t h o u t  i n c u r r i n g  a n y  
o b l i g a t i o n  t o  p a y  a l a t e  p a ym en t  p e n a l t y  i f :  1 )  a n o t i c e  
c o n f o rm in g  t o  t h e  s t a n d a r d s  o f  p a r a g r a p h  6 h a s  b e e n  p r e v i o u s l y  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r /  a n d  2 )  a  c o p y  o f  a n y  s u c h  n o t i c e  
i s  f u r n i s h e d  t o  t h e  p u b l i c  ow n e r  o r  a g e n c y .
5 .  I f  a c o n t r a c t o r ,  a f t e r  m ak in g  a  r e q u e s t  f o r  p a ym en t t o  t h e  
g o v e r n m e n t  b u t  b e f o r e  m ak in g  a  p a ym en t t o  a  s u b c o n t r a c t o r  f o r  t h e  
s u b c o n t r a c t o r ' s  p e r f o r m a n c s  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  
d i s c o v e r s  t h a t  a l l  o r  a p o r t i o n  o f  t h e  p a y m e n t  o t h e r w i s e  due  s u c h  
s u b c o n t r a c t o r  i s  s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  i n  
a c c o r d a n c e  w i t h  t h e  s u b c o n t r a c t  a g r e e m e n t ,  t h e n  t h e  c o n t r a c t o r  
s h a l l ;

a ) f u r n i s h  t o  t h e  s u b c o n t r a c t o r  a n o t i c e  c o n f o rm in g  t o  t h e  
s t a n d a r d s  o f  p a r a g r a p h  6 a s  s o o n  a s  p r a c t i c a b l e  u p on  
a s c e r t a i n i n g  t h e  c a u s s  g i v i n g  r i s e  t o  w i t h h o l d i n g ,  b u t  p r i o r  t o  
t h e  d u e  d a t e  f o r  s u b c o n t r a c t o r  p a ym en t?

b )  F u r n i s h  t h e  c o n t r a c t i n g  o f f i c e r  a  c o p y  o f  t h i s  n o t i c e  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r .

c )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  8 d a y s  a f t e r  c o r r e c t i o n  o f  
t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o rm a n c e  d e  o i e n c y  o r  i n c u r  an  
o b l i g a t i o n  t o  p a y  a l a t e  p aym en t i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  
w i t h  t h e  maximum r a t e  s p e c i f i e d  i n  AS 4 5 , 4 5 . 0 1 0 ( a ) .
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6 .  A w r i t t e n  n o t i c e  o f  a n y  w i t h h o l d i n g  s h a l l  b e  i s s u e d  t o  a 
s u b c o n t r a c t o r  (w i t h  a c o p y  t o  t h e  c o n t r a c t i n g  o f f i c e r )  
s p e c i f y i n g :  a )  t h e  am oun t  t o  b e  w i t h h e l d ;  b )  t h e  s p e c i f i c  c a u s e s  
f o r  t h e  w i t h h o l d i n g  u n d e r  t h e  t e r m s  o f  t h e  s u b c o n t r a c t ;  and  c )  
t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  t h e  s u b c o n t r a c t o r  i n  o r d e r  t o  
r e c e i v e  p a y m e n t  o f  t h e  a m o u n t s  w i t h h e l d ,

7 .  A d i s p u t e  b e tw e e n  t h e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  r e l a t i n g  
t o  t h e  a- ~ un t  o r  e n t i t l e m e n t  o f  a s u b c o n t r a c t o r  t o  a  p a ym e n t  o r  a 
l a t e  p a }  t  i n t e r e s t  p e n a l t y  u n d e r  a  c l a u s e  i n c l u d e d  i n  t h e  
s u b c o n t r a c t ;  p u r s u a n t  t o  t h i s  a c t  d o e s  n o t  c o n s t i t u t e  a  d i s p u t e
t o  w h ic h  t h e  s t a t e  o f  A l a s k a  o r  a n y  p o l i t i c a l  s u b d i v i s i o n  i s  a 
p a r t y ,
8 .  D e f i n i t i o n s !

C o n t r a c t o r ,  C o n t r a c t o r  m e an s  a c o n t r a c t  - r  r e g i s t e r e d  
u n d e i '  As 0 8 . 1 3  p e r f o r m i n g  p u b l i c  c o n s t r u c t i o n  o r  o u b l i c  w o rk  
u n d e r  a  c o n t r a c t  t o  t h e  s t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  o r  a  s c h o o l  d i s t r i c t ,

b )  P a y m e n t .  P a ym e n t  s h a l l  b e  c o n s i d e r e d  a s  b e i n g  made on  
t h e  d a y  & c h e c k  i s  d a t e d .

c )  R e c e i v e d .  A p a ym e n t  i s  ’♦ re c e iv e d "  w hen  e n d o r s e d  f o r  
p a y m e n t .  An i n v o i c e  i s  " r e c e i v e d "  w hen  d a t e  s t a m p e d  a s  
d e l i v e r e d .  I f  n o t  d a t e  s t a m p e d  t h e  d a y  o f  d e l i v e r y  t h e n  t h e  d a t e  
o f  t h e  i n v o i c e  i s  t h e  d a t e  " r e c e i v e d , "
9 .  A n y  c o n t r a c t  p r o v i s i o n  p u r p o r t i n g  t o  w a i v e  a p r o v i s i o n  
r e q u i r e d  b y  t h i s  a c t  i s  v o i d  a s  c o n t r a r y  t o  p u b l i c  p o l i c y .

v f r / p r o m p t . p a y
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J O I N T  S T A T E M E N T  O F  S U P P O R T

A t t a c h e d  y o u  w i l l  f i n d  l e g i s l a t i o n  r e q u i r i n g  p r o m p t  p a y m e n t  
w h ic h  i s  j o i n t l y  s u p p o r t e d  b y  t h e  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  o f  A l a s k a  (AGC) and  t h e  A l a s k a  C h a p t e r ,  A m e r i c a n  
S u b c o n t r a c t o r s  A s s o c i a t i o n  (A S A ) .
S u p p o r t  f o r  t h e  l e g i s l a t i o n  was a c h i e v e d  b y  m e e t i n g s  w i t h  
g e n e r a l  a n d  s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  AGC a n d  
s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  ASA . The l e g i s l a t i o n  w i l l  
e n c o u r a g e  f a i r  d e a l i n g  a m o n g s t  g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s .  I n  e s s e n c e  i t  w i l l  r e q u i r e  
o w n e r s  t o  p r o m p t l y  p a y  c o n t r a c t o r s ;  a n d  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  t o  p r o m p t l y  p a y  t h e i r  s u b c o n t r a c t o r s  a n  1 
s u p p l i e r s .  The f a i l u r e  o f  a n y  p a r t y  t o  p r o m p t l y  p a y  w i l l  c a u s e  
i n t e r e s t  t o  a c c r u e  a t  t h e  c u r r e n t  r a t e  o f  1 0 . 5 % .  M o s t  o f  t h i s  
w i l l  b e  a c h i e v e d  b y  r e q u i r i n g  c e r t a i n  p r o v i s i o n s  t o  b e  i n  a l l  
c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c t s .  T he  p a r t i e s  r e t a i n  
maximum f r e e d o m  t o  n e g o t i a t e  c o n t r a c t  t e rm s  t o  m e e t  t h e i r  
p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  i s  s i m i l a r  
t o  t h e  r e c e n t l y  e n a c t e d  F e d e r e i l  P r o m p t  P a ym en t  A c t  .Amendments 
o f  1 9 8 8 .
We u r g e  y o u  t o  c o s p o n s o r  t h i s  j o i n t  g e n e r a l  c o n t r a c t o r -  
B U b c o n t r a c t o r  e f f o r t .  I t  i s  o u r  d e s i r e  t o  a c h i e v e  q u i c k  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  s o  t h a t  f a i r  d e a l i n g  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a t t a i n a b l e  f o r  t h i s  s e a s o n .

ASSOCIATED GENERAL CONTRACTORS 
OF ALASKA AMERICAN SUBCONTRACTORS ASSOC
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J O I N T  S T A T E M E N T  O F  S U P P O R T

A t t a c h e d  y ou  w i l l  f i n d  l e g i s l a t i o n  r e q u i r i n g  p r o m p t  p a y m e n t  
w h ic h  i s  j o i n t l y  s u p p o r t e d  b y  t h e  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  o f  A l a s k a  (AGC) a n d  t h e  A la s k a  C h a p t e r ,  A m e r i c a n  
S u b c o n t r a c t o r s  A s s o c i a t i o n  (A S A ) .
S u p p o r t  f o r  t h e  l e g i s l a t i o n  w as  a c h i e v e d  b y  m e e t i n g s  w i t h  
g e n e r a l  and s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  AGC a n d  
s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  ASA* The  l e g i s l a t i o n  w i l l  
e n c o u r a g e  f a i r  d e a l i n g  a m o n g s t  g o v e rn m e n t  o w n e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s . I n  e s s e n c e  i t  w i l l  r e q u i r e  
o w n e r s  t o  p r o m p t l y  p a y  c o n t r a c t o r s ;  and  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  t o  p r o m p t l y  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  
s u p p l i e r s .  The f a i l u r e  o f  a n y  p a r t y  t o  p r o m p t l y  p a y  w i l l  c a u s e  
i n t e r e s t  t o  a c c r u e  a t  t h e  c u r r e n t  r a t *  o f  1 0 . 5 % ,  M o s t  o f  t h i s  
w i l l  b e  a c h ie v e d  b y  r e q u i r i n g  c e r t a i n  p r o v i s i o n s  t o  b e  i n  a l l  
c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c t s .  T h e  p a r t i e s  r e t a i n  
maximum f re e d om  t o  n e g o t i a t e  c o n t r a c t  t e rm s  t o  m e e t  t h e i r  
p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  i s  s i m i l a r  
t o  t h e  r e c e n t l y  e n a c t e d  F e d e r a l  P rom p t  P a ym en t  A c t  Am endm en ts  
o f  1 9 8 8 .
We u r g e  you  t o  c o s p o n s o r  t h i s  j o i n t  g e n e r a l  c o n t r a c t o r -  
s u b c o n t r a c t o r  e f f o r t .  I t  i s  o u r  d e s i r e  t o  a c h i e v e  q u i c k  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  s o  t h a t  f a i r  d e a l i n g  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a t t a i n a b l e  f o r  t h i e  s e a s o n .
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SECT ION  BY SECTION ANALYSIS
f c ie c t i o n  l .  T h i s  s e c t i o n  am end s  AS 3 6 , 9 0  b y  a d d i n g  a  new  
a r t i c l e  r e l a t i n g  t o  P u b l i c  C o n s t r u c t i o n  C o n t r a c t  P a y m e n t s .  
W i t h i n  t h e  a r t i c l e  a r e  p r o v i s i o n s  w h i c h  r e q u i r e  p u b l i c  o w n e r s  
t o  t i m e l y  p a y  c o n s t r u c t i o n  c o n t r a c t o r s  a n d  p r o v i s i o n s  r e q u i r i n g  
c o n t r a c t o r s  t o  t i m e l y  p a y  s u b c o n t r a c t o r s  a n d  s u p p l i e r s .
F u r t h e r  r e f e r e n c e s  i n  t h i s  s e c t i o n  a r e  t o  t h e  p r o p o s e d  AS 3 6 . 9 0  
s e c t i o n  n u m b e r s  c o n t a i n e d  i n  t h e  b i l l .

S e c  2 0 0  r e q u i r e e  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t o  
p a y  a  p r im e  c o n t r a c t o r  w i t h i n  1 4  d a y s  o f  r e c e i v i n g  a  p a y  
r e q u e s t .  P r e v i o u s l y  t h e r e  w as n o t  a n y  r e q u i r e m e n t  f o r  
t i m e l y  p a y m e n t  b y  a  p o l i t i c a l  s u b d i v i s i o n .  F a i l u r e  t o  
t i m e l y  p a y  w i l l  r e s u l t  i n  l i a b i l i t y  f o r  i n t e r e s t  i n  
a c c o r d a n c e  w i t h  AS 4 5 . 4 5 . 0 1 0  ( c u r r e n t l y  1 0 , 5 % ) .  I f  t h e  
s t a t s  o r  p o l i t i c a l  s u b d i v i s i o n  b e l i e v e s  t h e  p a y  r e q u e s t  
d o e s  n o t  c o m p ly  w i t h  t h e  c o n t r a c t  o r  i f  a l l  o r  p a r t  o f  a 
p a y m e n t  i s  g o i n g  t o  b e  w i t h h e l d  f o r  u n s a t i s f a c t o r y  
p e r f o r m a n c e  t h e n  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  m u s t  
n o t i f y  t h e  c o n t r a c t o r  i n  w r i t i n g  o f  t h e  p r o b l e m  a n d  t h e  
r e m e d i a l  a c t i o n  n e c e s s a r y ,  A f a i l u r e  t o  p r o v i d e  a  t i m e l y  
n o t i c e  r e s u l t s  i n  l i a b i l i t y  f o r  i n t e r e s t  u n t i l  t h e  n o t i c e  
i s  p r o v i d e d  o r  t h e  c o n t r a c t o r  i s  p a i d .  O nce  c o r r e c t e d  t h e  
c o n t r a c t o r  i s  e n t i t l e d  t o  p a y m e n t  w i t h i n  14 d a y s  o r  e l s e  
i n t e r e s t  a c c r u e s .
S e c  2 1 0  r e q u i r e s  a l l  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  t o  
i n c l u d e  w i t h i n  t h e ' r  s u b c o n t r a c t s  a  p r o v i s i o n  r e q u i r i n g  
th em  t o  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  s u p p l i e r s  w i t h i n  8 
d a y s  o f  r e c e i v i n g  a  p a y m e n t  f r o m  w h ic h  t h e  s u b c o n t r a c t o r  
i s  t o  b e  p a i d .  T h i s  “ f l o w  d ow n ”  c o n c e p t  i s  common t o  
c o n s t r u c t i o n  a n d  a n  a c c e p t e d  i n d u s t r y  p r a c t i c e .  A l l  
c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  a r e  a l s o  r e q u i r e d  t o  
c o n t r a c t u a l l y  p r o v i d e  f o r  i n t e r e s t  i n  a c c o r d a n c e  w i t h  AS 
4 5 . 4 5 . 0 1 0 ,  i f  p a ym en t  i s  n o t  t i m e l y  m ad e .  F i n a l l y ,  a n y  
i n t e r e s t  r e c e i v e d  o n  s t a t e  h e l d  r e t e n t i o n  m u s t  b e  p a s s e d  
t h r o u g h  t o  t h e  a p p r o p r i a t e  s u b c o n t r a c t o r s .
S e c t i o n  2 2 0  c o n t i n u e s  t o  p r o v i d e  maximum f l e x i b i l i t y  t o  
t h e  p r im e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  t o  n e g o t i a t e  
p r o v i s i o n s  r e l a t i n g  t o  w i t h h o l d i n g  w i t h o u t  c a u s e  
( " r e t e n t i o n " )  a n d  w i t h h o l d i n g  f o r  c a u s e ,  i . e . ,  
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n t e r e s t  l i a b i l i t y  i f  
t h e  a r t i c l e ' s  n o t i c e  p r o v i s i o n s  a r e  c o m p l i e d  w i t h .
S e c t i o n  2 3 0  a l l o w s  a c o n t r a c t o r  t o  w i t h h o l d  p a y m e n t  t o  a 
l o w e r  t i e r e d  c o n t r a c t o r  f o r  w h i c h  t h e  c o n t r a c t o r  h a s  
r e c e i v e d  p a ym e n t  w i t h o u t  i n t e r e s t  l i a b i l i t y  i f  t h e  
c o n t r a c t o r  n o t i f i e s  t h a t  l o w e r  t i e r e d  c o n t r a c t o r  o f  t h e  
r e a s o n  t h e  m oney  i s  b e i n g  w i t h h e l d  a n d  t h e  a p p r o p r i a t e  
r e m e d i a l  a c t i o n .  A c o p y  o f  h i s  n o t i c e  i s  r e q u i r e d  t o  b e



s e n t  t o  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .  T h e  p a y m e n t  
i s  d u e  b y  t h e  8 t h  d a y  a f t e r  t h e  r e m e d i a l  a c t i o n  i s  t a k e n .
S e c t i o n  2 4 0  p r e s c r i b e s  t h e  f o r m  f o r  n o t i c e s  r e q u i r e d  b y  
t h i s  a r t i c l e .

S e c t i o n  2 5 0  r e q u i r e s  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  
t o  p a y  i n t e r e s t  o n  r e t a i n a g e  a n d  w a r r a n t y  r e t a i n a g e .  T h i s  
s e c t i o n  i s  s i m i l a r  t o  e x i s t i n g  a s  3 6 . 9 0 . 0 1 0 ( c ) - ( e ) .
S e c t i o n  2 6 0  e s t a b l i s h e s  t h e  b e g i n n i n g  t im e s  f o r  t h e  t im e  
l i m i t s  im p o s e d  t h r o u g h o u t  t h e  a r t i c l e .
S e c t i o n  2 9 0  d e f i n e s  " p r im e  c o n t r a c t o r "  and  " s u b c o n t r a c t o r "

S e c t i o n  2 .  T h i s  s e c t i o n  m ake s  n e c e s s a r y  e d i t o r i a l  am en d m en ts  
i n  o t h e r  T i t l e s

S e c t i o n  3 .  T h i s  s e c t i o n  r e p e a l s  AS 3 6 . 9 0 . 0 1 0  w h ic h  i s  
s u p e r c e d e d  b y  S e c t i o n  1 o f  t h i s  b i l l .
S e c t i o n  4 ,  T h i s  s e c t i o n  c l a r i f i e s  t h a t  t h i s  a c t  d o e s  n o t  t a k s  
e f f e c t  o n  p u b l i c  w o r k s  c o n t r a c t o r s  e n t e r e d  i n t o  b e f o r e  t h i s  
A c t ' s  e f f e c t i v e  d a t e .
S e c t i o n  5 .  E s t a b l i s h e s  t h e  e f f e c t i v e  d a t e  f o r  t h i s  a c t  a s  J u l y  
1 ,  1 9 8 9 .

w f r \ s e c b y s e c .



GENERAL CONTRACTOR/SUBCONTRACTOR PROMPT PAYMENT TASK FORCE 
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A , P R IN C IP L E S  AND CONCEPTS ENDORSED.
We b e l i e v e  t h e  f o l l o w i n g  p r i n c i p l e  a r e  i m p o r t a n t  t o  a s s u r e  a 
h e a l t h y  c o n s t r u c t i o n  i n d u s t r y  a n d  t o  p r o m o t e  f a i r  d e a l i n g  am on g s t  
g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  a n d  s u p p l i e r s .
1 .  C a sh  F l o w  i s  i m p o r t a n t  t o  a l l  t i e r s  i n  t h e  c o n s t r u c t i o n  
i n d u s t r y ,

2 .  P a ym en t  s h o u l d  b s  p r o m p t l y  made t o  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s ,  a n d  s u p p l i e r s  f o r  w o r k  p r o p e r l y  p e r f o r m e d .
3 .  T he  f a i l u r e  o f  a n  ow n e r  t o  p r o m p t l y  p a y  a  c o n t r a c t o r ,  o r  a  
c o n t r a c t o r  t o  p r o m p t l y  p a y  a l o w e r  t i e r e d  s u b c o n t r a c t o r  o r  
s u p p l i e r  s h o u l d  c a r r y  a n  I n t e r e s t  a s s e s s m e n t  t o  r e c o g n i z e  t h e  
t im e  v a l u e  o f  m o n e y .
4 .  Any " T im e "  a n d  ’ ‘ I n t e r e s t "  p r o v i s i o n s  s h o u l d  b e  u n i f o r m  a n d  
f l o w  down t o  a l l  c o n s t r u c t i o n  t e am  m em be rs ,
5 .  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  a n d  s u p p l i e r s  m u s t  b e  f r e e  t o  
n e g o t i a t e  r e t a i n a g e  g i v i n g  d u e  w e i g h t  t o  s e c u r i t y  a n d  b o n d in g  
a s p e c t s  o f  t h e .  p a r t i e s .
6 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  when p e r f o r m a n c e  d e f i c i e n c i e s  
o c c u r  a f t e r  p a y m e n t  r e q u e s t s  a r e  s u b m i t t e d  a n d  w hen  p o t e n t i a l  
b o n d  c l a im s  a r i s e .
ACCORDINGLY, we e n d o r s e  t h e  f o l l o w i n g  c o n c e p t s :
1 .  G o v e rn m e n t  m u s t  p a y  p r im e  c o n t r a c t o r  p r o g r e s s  p a y m e n t s  w i t h i n  
14  d a y s  a f t e r  r e c e i v i n g  p r o g r e s s  p a y m e n t  a p p l i c a t i o n ,  a n d  p a y  
i n t e r e s t  i f  l a t e .
2 .  C o n t r a c t i n g  o f f i c e r s  may n o t  d e v i a t e  f r o m  t h i s  1 4 - d a y  p r im e  
c o n t r a c t o r  p a y m e n t  p e r i o d .
3 .  A l l  c o n t r a c t  d o c u m e n t s  m u s t  r e q u i r e  a l l  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  c o n t r a c t s  t o  i n c l u d e  p r o v i s i o n s  r e q u i r i n g  l o w e r  
t i e r e d  s u b c o n t r a c t o r s  an d  s u p p l i e r s  t o  b e  p a i d  w i t h i n  8 d a y s  o f  
p a ym en t  b y  t h e  g o v e r n m e n t  o r  h i g h e r  t i e r e d  c o n t r a c t o r  a n d  t o  p a y  
i n t e r e s t  i f  l a t e .
4 .  P r im e s  a n d  s u b c o n t r a c t o r s  a r e  f r e e  t o  n e g o t i a t e  r e t a i n a g e  
( w i t h h o l d i n g  w i t h o u t  c a u s e ) .
3 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  a f t e r  p a ym e n t  r e q u e s t  a s  l o n g  a s  
s u b c o n t r a c t o r  i s  n o t i f i e d ,  g o v e r n m e n t  i s  n o t i f i e d ,  a n d  p a ym e n t  i s  
m ade  w i t h i n  8 d a y s  o f  c o r r e c t i o n  o f  d e f i c i e n c y  ( e x a m p l e s  i n c l u d e  
d e f i c i e n t  w o r k  o r  b o n d  c l a i m s ) ,



B .  RECOMMENDED LEG ISLAT ION
1 .  C o n t r a c t o r s  m u s t  b e  p a i d  w i t h i n  1 4  c a l e n d a r  d a y s  o f  t h e  d a t e  
t h e  g o v e r n m e n t  f i r s t  r e c e i v e s  a  p a y m e n t  r e q u e s t  f r o m  t h e  
c o n t r a c t o r  o r  r e c e i v e  i n t e r e s t  a t  t h e  maximum r a t e  s p e c i f i e d  i n  
AS 4 5 . 4 5 . 0 1 0 ( a )  f r o m  t h e  1 5 t h  d a y  a f t e r  r e c e i p t  u n t i l  p a y m e n t .
I f  t h e  p a ym en t  r e q u e s t  d o e s  n o t  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  
t h e  c o n t r a c t  t h e n  t h e  C o n t r a c t o r  m u s t  h e  n o t i f i e d  i n  a c c o r d a n c e  
w i t h  p a r a g r a p h  2 w i t h i n  7 d a y s  a f t e r  r e c e i p t  o f  t h e  p a y m e n t  
r e q u e s t  o r  i n t e r e s t  w i l l  a c c r u e  a t  t h e  maximum r a t e  s p e c i f i e d  i n  
AS 4 5 . 4 5 . 0 1 0 ( a )  o n  t h e  a m o u n t  r e q u e s t e d  f r o m  t h e  8 t h  d a y  a f t e r  
r e c e i p t  u n t i l  p r o p e r  n o t i c e  i s  m ad e .
2 .  A ny  n o t i c e  t o  t h s  c o n t r a c t o r  t h a t  t h e  p a y m e n t  r e q u e s t  d o e s  
n o t  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c o n t r a c t  m u s t s  a )  b e  i n  
w r i t i n g ,  b )  s p e c i f y  t h e  r e a s o n s  t h e  r e q u e s t  d o e s  n o t  c o m p ly  w i t h  
t h e  c o n t r a c t ,  and  c )  s p e c i f y  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  
t h e  c o n t r a c t o r .
3 .  A l l  c o n t r a c t o r s  m u s t  i n c l u d e  i n  e a c h  s u b c o n t r a c t  f o r  
p r o p e r t y  o r  s e r v i c e s  ( i n c l u d i n g  m a t e r i a l  s u p p l i e r )  t h e  f o l l o w i n g :

a )  a  p a ym en t  c l a u s e  w h i c h  o b l i g a t e s  t h e  c o n t r a c t o r  t o  p a y  
t h e  s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  i t s  
s u b c o n t r a c t  n o t  l a t e r  t h a n  8 c a l e n d e r  d a y s  f r o m  r e c e i p t  o f  
p a y m e n t  o u t  o f  s u c h  a m o u n t s  a s  a r e  p a i d  t o  t h e  c o n t r a c t o r  u n d e r  
t h e  c o n t r a c t  ;

b )  a  r e t e n t i o n  p a y m e n t  c l a u s e  r e q u i r i n g  a  c o n t r a c t o r  t o  p a y  
t h e  s u b c o n t r a c t o r  a l l  r e t e n t i o n  d ue  u n d e r  t h e  s u b c o n t r a c t  w i t h i n  
8  d a y s  o f  r e c e i p t  o f  f i n a l  p a y m e n t  f r o m  t h e  g o v e r n m e n t  o r  w i t h i n  
t h e  e x p i r a t i o n  o f  t h e  n o t i c e  p r o v i s i o n s  o f  AS 3 6 . 2 5 . 0 2 0  ( " L i t t l e  
M i l l e r  A c t " )  w h i c h e v e r  o c c u r s  l a s t ;

c )  a n  i n t e r e s t  p e n a l t y  c l a u s e  w h ic h  o b l i g a t e s  t h e  c o n t r a c t o r  
t o  p a y  t o  t h e  s u b c o n t r a c t o r  a n  i n t e r e s t  p e n a l t y  f o r  e a c h  p a y m e n t  
n o t  m ade i n  a c c o r d a n c e  w i t h  t h e  p a y m e n t  c l a u s e  o r  t h e  r e t e n t i o n  
p a y m e n t  c l a u s e  f o r  t h e  p e r i o d  b e g i n n i n g  o n  t h e  d a y  a f t e r  t h e  
r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  o n  t h e  d a y  o n  w h i c h  p a y m e n t  o f  
t h e  am ou n t  due  w as made a n d  c o m p u te d  a t  t h e  maximum  r a t e  o f  
i n t e r e s t  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) ;

d )  a c l a u s e  r e q u i r i n g  e a c h  s u b c o n t r a c t o r  t o  i n c l u d e  
p a y m e n t  c l a u s e s  and  a n  i n t e r e s t  p e n a l t y  c l a u s e  c o n f o r m i n g  t o
a )  i  ( b ) ,  a n d  ( c )  i n  e a c h  o f  i t s  s u b c o n t r a c t s ,  a n d  t o  r e q u i r e  e a c h  
o f  i t s  s u b c o n t r a c t o r s  t o  i n c l u d e  s u c h  c l a u s e s  i n  t h e i r  
s u b c o n t r a c t s  w i t h  e a c h  l o w e r - t i e r  s u b c o n t r a c t o r  o r  s u p p l i e r .
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4 .  T h e  c l a u s e s  r e q u i r e d  b y  p a r a g r a p h  3 s h a l l  n o t  b e  c o n s t r u e d  t o  
i m p a i r  t h e  r i g h t  o f  a  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  a t  a n y  t i e r  
t o  n e g o t i a t e  a n d  t o  i n c l u d e  i n  t h e i r  s u b c o n t r a c t  p r o v i s i o n s  
w h i c h :

a )  P e r m i t  t h e  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  t o  r e t a i n  
( w i t h o u t  c a u s e )  a  s p e c i f i e d  p e r c e n t a g e  o f  e a c h  p r o g r e s s  p a y m e n t  
o t h e r w i s e  d u e  t o  a s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  
u n d e r  t h e  s u b c o n t r a c t  w i t h o u t  i n c u r r i n g  a n y  o b l i g a t i o n  t o  p a y  a 
l a t e  p a y m e n t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  a n d  
c o n d i t i o n s  a g r e e d  t o  b y  t h e  p a r t i e s  t o  t h e  s u b c o n t r a c t ,  g i v i n g  
s u c h  r e c o g n i t i o n  a s  t h e  p a r t i e s  deem a p p r o p r i a t e  t o  t h e  a b i l i t y  
o f  a  s u b c o n t r a c t o r  t o  f u r n i s h  a p e r f o r m a n c e  b o n d  a n d  a  p a y m e n t  
b o n d .

b )  P e r m i t  t h e  c o n t r a c t o r  o r  s u b c o n t r a c t o r  t o  m ake a 
d e t e r m i n a t i o n  t h a t  p a r t  o r  a l l  o f  t h e  s u b c o n t r a c t o r ' s  r e q u e s t  f o r  
p a y m e n t  may b e  w i t h h e l d  f o r  c a u s e  i n  a c c o r d a n c e  w i t h  t h e  
s u b c o n t r a c t  a g r e e m e n t ;  a n d

c )  p e r m i t  s u c h  w i t h h o l d i n g  f o r  c a u s e  w i t h o u t  i n c u r r i n g  a n y  
o b l i g a t i o n  t o  p a y  a  l a t e  p a ym e n t  p e n a l t y  i f :  1 )  a  n o t i c e  
c o n f o r m i n g  t o  t h e  s t a n d a r d s  o f  p a r a g r a p h  6 h a s  b e e n  p r e v i o u s l y  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r ,  a nd  2 )  a  c o p y  o f  a n y  s u c h  n o t i c e  
i s  f u r n i s h e d  t o  t h e  p u b l i c  ow n e r  o r  a g e n c y .
5 .  I f  a c o n t r a c t o r ,  a f t e r  m a k in g  a  r e q u e s t  f o r  p a y m e n t  t o  t h e  
g o v e r n m e n t  b u t  b e f o r e  m a k in g  a p a ym en t  t o  a  s u b c o n t r a c t o r  f o r  t h e  
s u b c o n t r a c t o r ' s  p e r f o r m a n c e  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  
d i s c o v e r s  t h a t  a l l  o r  a  p o r t i o n  o f  t h e  p a y m e n t  o t h e r w i s e  d u e  s u c h  
s u b c o n t r a c t o r  i s  s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  i n  
a c c o r d a n c e  w i t h  t h e  s u b c o n t r a c t  a g r e e m e n t ,  t h e n  t h e  c o n t r a c t o r  
s h a l l :

a ) f u r n i s h  t o  t h e  s u b c o n t r a c t o r  a  n o t i c e  c o n f o r m i n g  t o  t h e  
s t a n d a r d s  o f  p a r a g r a p h  6 a s  s o o n  a s  p r a c t i c a b l e  u p o n  
a s c e r t a i n i n g  t h e  c a u s e  g i v i n g  r i s e  t o  w i t h h o l d i n g ,  b u t  p r i o r  t o  
t h e  d u e  d a t e  f o r  s u b c o n t r a c t o r  p a y m e n t ;

b )  F u r n i s h  t h e  c o n t r a c t i n g  o f f i c e r  a  c o p y  o f  t h i s  n o t i c e  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r .

c )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  8 d a y s  a f t e r  c o r r e c t i o n  o f  
t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y  o r  i n c u r  a n  
o b l i g a t i o n  t o  p a y  a l a t e  p a ym e n t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  
w i t h  t h e  maximum r a t e  s p e c i f i e d  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) .
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6 .  A w r i t t e n  n o t i c e  o f  a n y  w i t h h o l d i n g  s h a l l  b e  i s s u e d  t o  a  
s u b c o n t r a c t o r  ( w i t h  a c o p y  t o  t h e  c o n t r a c t i n g  o f f i c e r )  
s p e c i f y i n g :  a )  t h e  a m o u n t  t o  b e  w i t h h e l d ?  b )  t h e  s p e c i f i c  c a u s e s  
f o r  t h e  w i t h h o l d i n g  u n d e r  t h e  t e r m s  o f  t h e  s u b c o n t r a c t ;  a n d  c )  
t h e  r e m e d i a l  a c t i o n s  t o  b e  t a X e n  b y  t h e  s u b c o n t r a c t o r  i n  o r d e r  t o  
r e c e i v e  p a y m e n t  o f  t h e  a m o u n t s  w i t h h e l d ,

7 .  A d i s p u t e  b e tw e e n  t h e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  r e l a t i n g  
t o  t h e  am ou n t  o r  e n t i t l e m e n t  o f  a  s u b c o n t r a c t o r  t o  a  p a y m e n t  o r  a 
l a t e  p a y m e n t  i n t e r e s t  p e n a l t y  u n d e r  a  c l a u s e  i n c l u d e d  i n  t h e  
s u b c o n t r a c t  p u r s u a n t  t o  t h i s  a c t  d o e s  n o t  c o n s t i t u t e  a  d i s p u t e
t o  w h ic h  t h e  S t a t e  o f  A l a s k a  o r  a n y  p o l i t i c a l  s u b d i v i s i o n  i s  a 
p a r t y ,
8 .  D e f i n i t i o n s :

a )  C o n t r a c t o r ,  C o n t r a c t o r  m ean s  a  c o n t r a c t o r  r e g i s t e r e d  
u n d e r  As 0 8 . 1 8  p e r f o r m i n g  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k  
u n d e r  a  c o n t r a c t  t o  t h e  s t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  o r  a  s c h o o l  d i s t r i c t ,

b )  P a y m e n t ,  P a y m e n t  s h a l l  b e  c o n s i d e r e d  a s  b e i n g  m ade  o n  
t h e  d a y  a c h e c k  i s  d a t e d ,

c )  R e c e i v e d .  A p a y m e n t  i s  ' ' r e c e i v e d ”  when  e n d o r s e d  f o r  
p a y m e n t .  An i n v o i c e  i s  " r e c e i v e d ”  when  d a t e  s t a m p e d  a s  
d e l i v e r e d .  I f  n o t  d a t e  s t a m p e d  t h e  d a y  o f  d e l i v e r y  t h e n  t h e  d a t e  
o f  t h e  i n v o i c e  i s  t h e  d a t e  " r e c e i v e d . "
9 .  Any  c o n t r a c t  p r o v i s i o n  p u r p o r t i n g  t o  w a i v e  a  p r o v i s i o n  
r e q u i r e d  b y  t h i s  a c t  i s  v o i d  a s  c o n t r a r y  t o  p u b l i c  p o l i c y .

w f r / p r o m p t . p a y
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< A Ia :s k a  J ^ i a t e  l e g i s l a t u r e
REPRESENTATIVE 

M A R K  BOY E R

FAIRBANKS

VICE-CHAIRMAN, HOUSE 
HEALTH, EDUCATION AND 

SOCIAL SERVICES COMMITTEE

1098 LAKEVIEW TERRACE 
FAIRBANKS, ALASKA 99701 

(907) 456-6473

MEMBER. HOUSE LABOR AND 
COMMERCE COMMITTEE

JUNEAU

CHAIR, CHILDREN'S CAUCUS
jSfoixsc n f  ^ R e p re se n ta t i& e s

P.O. b o x  v  
STATE CAPITOL 

JUNEAU, ALASKA 99811 
(907) 465-3466

S E C T I O N  BY S E C T I O N  A N A L Y S I S

H B  204

S e c t i o n  1 . T h i s  s e c t i o n  amends AS 36.90 b y  a d d i n g  a n e w  artic le  
r e l a t i n g  to P u b l i c  C o n s t r u c t i o n  C o n t r a c t  Payments. W i t h i n  the 
a r t ic le  are p r o v i s i o n s  w h i c h  r e q u i r e  p u b l i c  o w n e r s  to t i m e l y  p a y  
c o n s t r u c t i o n  c o n t r a c t o r s  and p r o v i s i o n s  r e q u i r i n g  c o n t r a c t o r s  to 
t i m e l y  p a y  s u b c o n t r a c t o r s  and suppliers. F u r t h e r  re fe re n c e s  in 
this s e c t i o n  a re t o  t he p r o p o s e d  A S  36.90 s e c t i o n  n u m b er s 
c o n t a i n e d  in t h e  bill.

S e c t i o n  200 r e q u i r e s  the s t at e or p o l i t i c a l  s u b d i v i s i o n  
to p a y  a p r i m e  c o n t r a c t o r  w i t h i n  14 d a y s  of r e c e i v i n g  a 
p a y  request. Previously, t h e r e  w a s  n o  r e q u i r e m e n t  for 
t i m e l y  p a y m e n t  b y  a p o l i t i c a l  su bd ivision. F a i l u r e  to 
t i m e l y  p a y  w i l l  r e s u l t  in l i a b i l i t y  for i n t e r e s t  in 
a c c o r d a n c e  w i t h  A S  4 5. 45,010 (curren tl y 10.5%). If th e 
st at e or p o l i t i c a l  s u b d i v i s i o n  b e l i e v e s  the p a y  req ue st  
does n o t  c o m p l y  w i t h  the c o n t r a c t  or if all or par t of 
a p a y m e n t  is g o i n g  to be w i t h h e l d  f o r  u n s a t i s f a c t o r y  
pe rf ormance, t h e n  th e s ta te  or p o l i t i c a l  s u b d i v i s i o n  
m u s t  n o t i f y  t he c o n t r a c t o r  in w r i t i n g  of t h e  p r o b l e m  
a nd t h e  r e m e d i a l  a ct io n necess ar y . A  f a il ur e to 
p r o v i d e  a t i m e l y  noti ce  r e s u l t s  in l i a b i l i t y  for 
i n t e r e s t  u n t i l  t h e  n o t i c e  is p r o v i d e d  o r  t he c o n t r a c t o r  
is paid. O n c e  c o r r e c t e d  t h e  c o n t r a c t o r  is e n t i t l e d  to 
p a y m e n t  w i t h i n  14 da ys  or el se  i n t e r e s t  accrues.

S e c t i o n  210 r e q u i r e s  all c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  
to i n cl u de  w i t h i n  t h e i r  s u b c o n t r a c t s  a p r o v i s i o n  
r e q u i r i n g  t h e m  to p a y  t h e i r  s u b c o n t r a c t o r s  and 
s u p p l i e r s  w i t h i n  e i g h t  (8) da y s of r e c e i v i n g  a p a y m e n t  
from w h i c h  the s u b c o n t r a c t o r  is t o  b e  paid. This 
" f l o w  down" c o n c e p t  is c o m m o n  to c o n s t r u c t i o n  and an 
a c c e p t e d  i n d u s t r y  practice. A ll c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  a re also r e q u i r e d  t o  c o n t r a c t u a l l y  
p r o v i d e  for i n t e r e s t  in a c c o r d a n c e  w i t h  AS 45.45.010, 
if p a y m e n t  is n o t  t i m e l y  made. Finally, a n y  i nterest 
r e c e i v e d  on st at e  h e l d  r e t e n t i o n  m u s t  b e  p a s s e d  t h r o u g h  
t o  t h e  a p p r o p r i a t e  s ub co ntractors.
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P a g e  2

S e c t i o n  220 c o n t i n u e s  to p r o v i d e  m a x i m u m  f l e x i b i l i t y  to 
t h e  p r i m e  c o n t r a c t o r  and s u b c o n t r a c t o r  t o  n e g o t i a t e  
p r o v i s i o n s  r e l a t i n g  to w i t h h o l d i n g  w i t h o u t  c a u s e  
("retention") a n d  w i t h h o l d i n g  f o r  cause, i.e., 
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n t e r e s t  l i a b i l i t y  
if t h e  a r t i c l e ' s  n o t i c e  p r o v i s i o n s  a r e  c o m p l i e d  with.

S e c t i o n  230 a l l o w s  a c o n t r a c t o r  to w i t h h o l d  p a y m e n t  to 
a lo we r t i e r e d  c o n t r a c t o r  for w h i c h  t h e  c o n t r a c t o r  h as 
r e c e i v e d  p a y m e n t  w i t h o u t  i n t e r e s t  l i a b i l i t y  if t h e  
c o n t r a c t o r  n o t i f i e s  tha t lo w er  t i e r e d  c o n t r a c t o r  of t h e  
r e a s o n  t h e  m o n e y  is b ei n g w i t h h e l d  a n d  t h e  a p p r o p r i a t e  
r em ed ia l action. A  co p y of t h is  n o t i c e  is r e q u i r e d  to 
b e  sent t o  t h e  st at e or p o l i t i c a l  sub di vi si on . T h e  
p a y m e n t  is d u e  b y  th e e i g ht h d a y  a f t e r  t h e  r e m ed i al  
a c t i o n  is taken.

S e c t i o n  240 p r e s c r i b e s  the form f o r  n o t i c e s  r e q u i r e d  b y  
this article.

S e c t i o n  250 r e q u i r e s  the s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  t o  p a y  i nterest on r e t a i n a g e  a n d  w a r r a n t y  
retainage. T h i s  s e ct io n is s i m i l a r  to e x i s t i n g  
AS 3 6 . 9 0 . 0 1 0 ( c ) - ( e ) .

S e c t i o n  260 e s t a b l i s h e s  t he b e g i n n i n g  t i m e s  for t h e  
t i m e  l im it s i m p o s e d  t h r o u g h o u t  t h e  article.

S e c t i o n  290 d e f i n e s  "prime c o n t r a c t o r "  a nd 
" s u b c o n t r a c t o r . 11

S e c t i o n  2 . T h i s  s e c t i o n  m a k e s  n e c e s s a r y  e d i t o r i a l  a m e n d m e n t s  in 
o t h e r  Titles.

S e c t i o n  3 . T h i s  s e c t i o n  repeals AS 3 6 . 9 0 . 0 1 0  w h i c h  is s u p e r s e d e d  
b y  S e c t i o n  1 o f  t h i s  bill.

S e c t i o n  4 . T h i s  s e c t i o n  cla r if ie s t h a t  t h i s  act does not tak e 
e f f e c t  on p u b l i c  w o r k s  co nt ra c t o r s  e n t e r e d  into b e f o r e  t h i s  A c t ' s  
e f f e c t i v e  date.

S e c t i o n  5 . E s t a b l i s h e s  the e f f e c t i v e  d a t e  for thi s a c t  as 
J u l y  1, 1989.
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CAPITAL

REVENUE

FUNDING : (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Prepared by: T om  Stuart, Director 
Division:

A

Labor Standards & Safety

Approved by Commissioner________
Agency: Department of Labor

Jim  Sampson
 z r 2-

P h o n e : 
D a te :

Date:

264-2452
4/17/89

4/17/89

Distribution (by preparer) : 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies) page 1 of 1



STATE OF ALASKA

1989 LEGISLATIVE SESSION
Bill Version: hr m
Publish Date:

REQUEST:
FISCAL NOTE

Revision Date:____
Title:___* See below

Agency Affected:_

•  F i n a n c e
Adminis trat ion.

Sponsor: Bover.
Requestor:

Donley. Furnace, et al. Components:

* An Act relating to the terms and conditions under which prime contractors and subcontractors are paid for 
materials and services provided to a public construction project; and providing for an effective date.

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 —  FY 93. FY 94

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
CRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL"

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND 
FEDERAL FUNDS 
OTHER 103A PERS/TRS 
TOTAL

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

No cost to the Division of Finance. The cost to set up central accounting for this can be 
absorbed in the existing budget.

Prepared By: Keith Busch, Director / Q f ^ / L  Phone: 6̂5-22̂ 0
Division: Finance h ~ ‘ Date: J
Approved by Commissioner: John M. AndrewsL/^
Agency: Department of Administration

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget
Impacted Agency(ies) Page___of

Rev: 01/11/88 8/3K3/041302-9/2



6-1026E-
Bannister
4/20/89

Original sponsors: Boyer, Donley,
Furnace, et al.

IN THE HOUSE
BY THE LABOR AND 
COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terras and conditions under

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state 

is going to use federal money for the contract, the state shall pay 

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state 

actually receives the federal money, whichever is later.

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

d a t e ."
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

within eight calendar days after receipt of the payment request the 

state or political subdivision shall notify the prime contractor in 

writing stating specifically why part or all of the payment is being 

withheld and what remedial actions may be taken by the prime 

contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the eighth calendar day after receipt of the 

initial payment request until the state or political subdivision 

provides notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract, 

the subdivision shall pay the prime contractor within 21 calendar days 

after the prime contractor satisfactorily completes the remedial 

actions identified in the notice or within 21 calendar days after the 

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 284(L&C) -2-



the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the 

subdivision actually receives the money, whichever is later. If the 

withheld amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from 

the 21st calendar day at an interest rate that is equal to the amount 

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime 

contractor and a subcontractor on a public construction or public

works contract shall include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

interest under AS 36.90.250(a) that is attributable to the retainage 

withheld from the subcontractor.

(1) to pay the subcontractor for satisfactory performance

(2) to pay the subcontractor all retainage due under the

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is

(4) to pass through to the subcontractor the retainage

- 3 - CSHB 2 8 4 (L&C)
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(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract within eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from the prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amount set out in

AS 45.45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 284(L&C) -4-
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without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment bonds;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract* 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractor's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the with­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

- 5 -  CSHB 2 8 4 (L&C)
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subdivision a copy of the notice furnished to the subcontractor under 

(1) of this subsection;

correction of the identified subcontractor performance deficiency.

(b) If the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on 

retainage, including warranty retainage, on a contract for public 

construction or public works at an interest rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the

contractor.

(b) A political subdivision that receives a state grant for a 

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(c) A political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 - 

36.90.290,

(3) pay the subcontractor within eight calendar days after

(1) a payment is considered to be made when mailed or

- 6 -
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personally delivered to the party being paid;

(2) a payment is considered to be received when it is 

endorsed for payment, if it is a check;

(3) an invoice is considered to be received when it is 

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract

provision that waives a provision required by AS 36.90.200 - 36.90.290

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

project,

* Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

-7- CSHB 2 8 4 (L&C)
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30 days after resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290

[AS 36.90.010] .

* Sec. 3. AS 36.90.010 is repealed.

* Sec. 4. This Act applies to public construction and public works

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state

is going to use federal money for the contract, the state shall pay

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state

actually receives the federal money, whichever is later.

- 1 -  CSHB 2 8 4 (L&C)
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

within eight calendar days after receipt of the payment request the 

state or political subdivision shall notify the prime contractor in 

writing stating specifically why part or all of the payment is being 

withheld and what remedial actions may be taken by the prime 

contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the eighth calendar day after receipt of the 

initial payment request until the state or political subdivision 

provides notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract, 

the subdivision shall pay the prime contractor within 21 calendar days 

after the prime contractor satisfactorily completes the remedial 

actions identified in the notice or within 21 calendar days after the 

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 2 8 4 (L&C) -2-
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the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the 

subdivision actually receives the money, whichever is later. If the 

withheld amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from 

the 21st calendar day at an interest rate that is equal to the amount 

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime 

contractor and a subcontractor on a public construction or public 

works contract shall include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

(1) to pay the subcontractor for satisfactory performance 

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

(2) to pay the subcontractor all retainage due under the

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period 

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is 

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

(4) to pass through to the subcontractor the retainage

interest under AS 36.90.250(a) that is attributable to the retainage

withheld from the subcontractor.

- 3 -  CSHB 2 8 4 (L&C)



1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

27

28 

29

.
WORK DRAFT WORK DRAFTr WORK DRAFT

(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract wichin eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from the prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amoi'.nt set out in

AS 45.45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 284(L&C) -4-
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without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment bonds;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract; 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractor's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the w it h­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

-5- CSHB 284(L&C)
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subdivision a copy of the notice furnished to the subcontractor under

(1) of this subsection;

(3) pay ths subcontractor within eight calendar days after 

correction of tihe identified subcontractor performance deficiency.

(b) If the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90 .220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on 

retainage, including warranty retainage, on a contract for public 

construction or public works at an interest rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the 

contractor.

(b) A political subdivision that receives a state grant for a 

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(c) A  political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec.. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 -

36.90.290,

(1) a payment is considered to be made when mailed or 
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personally delivered to the party being paid;

(2) a payment is considered to be received when it is 

endorsed for payment, if it is a check;

(3) an invoice is considered to be received when it is 

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract 

provision that waives a provision required by AS 36.90.200 - 36.90.290 

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

proj ect.

Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

- 7 -  CSHB 2 8 4 (L&C)
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30 days after resolution of the dispute; or

(3) to a contract covered by  AS 36.90.200 - 36.90.290

[AS 36.90.010].

* Sec. 3. AS 36.90.010 is repealed.

* Sec. 4. This Act applies to public construction and public works 

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state 

is going to use federal money for the contract, the state shall pay 

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state 

actually receives the federal money, whichever is later.

- 1 -  CSHB 2 8 4 (L&C)
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

the state or political subdivision shall, before the payment date that 

would otherwise apply under (a) of this section, notify the prime 

contractor in writing stating specifically why part or all of the 

payment is being withheld and what remedial actions may be taken by 

the prime contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the deadline established for notification under

(c) of this section until the state or political subdivision provides 

notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract,

the subdivision shall pay the prime contractor within 21 calendar days

after the prime contractor satisfactorily completes the remedial

actions identified in the notice or within 21 calendar days after the

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 2 8 4 (L&C) -2-
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the state shall pay the p r i m e  con tractor w i t h i n  21 calendar days after 

the prime c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p letes  the r e m e d i a l  actions 

identified in the n o t i c e ,  or w i t h i n  21 c a l e n d a r  days after the s u b d i­

vis i o n  actua lly r e c e i v e s  the money, w h i c h e v e r  is later. If the w i t h­

hel d  amount is not p a i d  w i t h i n  the 21 c a l e n d a r  days, the state or 

politi cal s u b d i v i s i o n  shall p a y  interest o n  the w i t h h e l d  amount from 

the 21st c a l e n d a r  d a y  at an interest r a t e  that is equal to the amount 

set out in AS 4 5 . 4 5.010 (a).

Sec. 36.90.210. R E Q U I R E D  C O N T R A C T U A L  TERMS. (a) The prime 

c ontractor and a s u b c o n t r a c t o r  on a p u b l i c  c o n s t r u c t i o n  or public 

works contract shall include in a su bcon t r a c t  b e t w e e n  the prime con­

tractor and s u b c o n t r a c t o r  for the p ublic c o n s t r u c t i o n  or public works 

a clause that r e q u i r e s  the prime c o n t r a c t o r

(1) to p a y  the s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  perfo rmance 

under the subcon t r a c t  w i t h i n  eight c a l endar days after r eceiving 

payment from w h i c h  the s u b c o n t r a c t o r  is to be paid;

(2) to p a y  the  s u b c o n t r a c t o r  all r e t a i n a g e  due u n d e r  the

subcontract w i t h i n  e i g h t  calen dar days a f t e r  final p a y m e n t  is received 

from the state or p o l i t i c a l  s u b d i v i s i o n  or after the n o t i c e  period 

under A S  36.25.020(b) expires, w h i c h e v e r  is later;

(3) to p a y  the s u b c ontractor i n t erest on an a m ount that is 

not pai d in a c c o r d a n c e  w i t h  (1) or (2) o f  this s u b s e c t i o n  for the 

period b e g i n n i n g  on the d a y  after the r e q u i r e d  p a y m e n t  date a n d  ending 

on the day on w h i c h  p a y m e u  o f  the amount due is made; the interest 

shall be c o m pu ted at an i n t erest  rate that is equ al to the amount set 

out in AS 45.45.010(a);

(4) to p a s s  t h r o u g h  to the s u b c o n t r a c t o r  the retainage

interest under A S  3 6 . 90.250(a) that is a t t r i b u t a b l e  to the retainage

w i t h h e l d  from the subcontract or.

- 3 -  CSHB 2 8 4 ( L & C )



(b) A  subc on t r a c t o r  on a p u b l i c  construction or p u b l i c  works 

c o n t r a c t  shall include in eac h sub contract under w h i c h  a p e r s o n  agrees 

to p r o vide the s u b c o n t r a c t o r  w i t h  services, other than as an employee, 

or supplies to be u s e d  in the p u b l i c  construction or p u b l i c  works 

p r o j e c t  a clause that r e q u i r e s  the subcontractor

(1) to p a y  the p e r s o n  for satisfactory p e r f o r m a n c e  under 

the subcontract w i t h i n  e i ght calendar days after r e c e i v i n g  payment 

f r o m  w h i c h  the person is to b e  paid;

(2) to pay the p e r s o n  all retainage due u n d e r  the s u b c o n­

tract w i t h  the p erson w i t h i n  eight calendar days after the s u b c o n t r a c­

tor receive s its share of the state-held retainage f r o m  the prime 

c o n t r a c t o r  or another subcontrac tor;

(3) to p a y  the p e r s o n  interest on a n  a m ount that is not

p a i d  in accordanc e w i t h  (1) or (2) of this subsec t i o n  f o r  the period 

b e g i n n i n g  on the day a fter the r e q u ired payment date and e n d i n g  on the 

day on w h i c h  payment of the amount due is made; the i n t e r e s t  shall be

c o m p u t e d  at an interest rate that is equal to the a m o u n t  set out m

AS 4 5 . 4 5 . 010(a) ;

(4) to pass t h r o u g h  to the person the r e t a i n a g e  interest

u n d e r  AS 36.90.250(a) that is a t t r i b u t a b l e  to r e t a i n a g e  w i t h h e l d  from 

the person.

Sec. 36.90.220. O P T I O N A L  CONTRACTUAL TERMS. N o t w i t h s t a n d i n g  

AS 3 6 . 9 0.210 and 36.90.230, the prime contractor or a s u b c o n t r a c t o r  

m a y  n e g o t i a t e  and include in a public construction or p u b l i c  works 

s u b c o n t r a c t  a provision that

(1) permits the p r i m e  contractor or a s u b c o n t r a c t o r  to

r e t a i n  w i t h o u t  cause and u n d e r  m u t u a l l y  agreeable terms and conditions 

a s p e c i f i e d  percent age of a p r o g r e s s  payment o t h e r w i s e  due to the 

s u b c o n t r a c t o r  for s a t i s f a c t o r y  performance u n d e r  the sub con t r a c t  

CSHB 2 8 4 (L&C) -4-
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w i t h o u t  incurring an o b l i g a t i o n  to p a y  interest on the retainage, 

e xcept for interest u n d e r  AS 3 6 . 9 0 . 2 5 0 ( a )  that is a t t r i b u t a b l e  to 

r etainage, including w a r r a n t y  r etainage, w i t hheld  from  the s u b c o n t r a c­

tor; w h e n  m aki ng the provision, the parties may c o n s i d e r  the a b i l i t y  

of the s u b c o n t r a c t o r  to f u r nish p e r f o r m a n c e  and p a y m e n t  bonds;

(2) permits the p r i m e  c o n t r a c t o r  or a s u b c o n t r a c t o r  to

de t e r m i n e  that part or all of a s ubcontract or's r e q u e s t  for p a y m e n t  

m a y  b e  w i t h h e l d  for u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  the subcontract; 

and

(3) permits the p r i m e  c o n t r a c t o r  or a s u b c o n t r a c t o r  to

w i t h h o l d  p a yment for u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  an

o b l i g a t i o n  to pay interest for late payment, if a n o t i c e  complying 

w i t h  AS 36.90.240 has b e e n  p r e v i o u s l y  furnished to the s u b c o n t r a c t o r  

a n d  a copy of the n o t i c e  is f u r n i s h e d  to the c o n t r a c t i n g  o f ficer of 

the state or p o l i tical subdivision.

Sec. 36.90.230. W I T H H O L D I N G  P A Y M E N T  FOR U N S A T I S F A C T O R Y  P E R F O R­

MANCE. (a) If the p r i m e  c o n t r a c t o r  o n  a p u b l i c  c o n s t r u c t i o n  or

p u b l i c  wor ks contract, after m a k i n g  a r e que st for p a y m e n t  to the state 

or p o l i t i c a l  s u b d i v i s i o n  bu t b e f o r e  p a y i n g  a s u b c o n t r a c t o r  for the 

s u b c o n t r a c t s . 's p e r f o r m a n c e  c o v e r e d  b y  the payment request, discovers 

that part or all of the payment o t h e r w i s e  due to the s u b c o n t r a c t o r  is 

s u b j e c t  to w i t h h o l d i n g  from the s u b c o n t r a c t o r  u n d e r  the s u b c o n t r a c t  

for u n s a t i s f a c t o r y  performance,  the p r i m e  contractor m a y  w i t h h o l d  the 

a moun t as allowed u n d e r  the subcon t r a c t .  If the prim e c o n t r a c t o r  

w i t h h o l d s  an amount u n d e r  this subsection, the prime c o n t r a c t o r  shall

(1) give the s u b c o n t r a c t o r  a notice c o m p l y i n g  w i t h  AS 36.- 

9 0.240 as soon as p r a c t i c a b l e  a f t e r  d e t e r m i n g  the cause for the w i t h­

h o l d i n g  but before the due date f o r  the s u b contractor payment;

(2) give the c o n t r a c t i n g  o f f i c e r  of the state or political

-5- CSHB 2 8 4 (L&C)
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subdiv i s i o n  a copy o f  the n o t i c e  f u r n i s h e d  to the s u b c o n t r a c t o r  under

(1) of this subsections

(3) p a y  the s u b c o n t r a c t o r  w i t h i n  eight c a l e n d a r  days after 

correcti on of the identi fied s u b c o n t r a c t o r  p e r f o r m a n c e  deficiency.

(b) If the pri me c o n t r a c t o r  does not c o mply  w i t h  the n o t i c e  and 

payment requi rements of (a) c f  this section, the contra c t o r  shall pay 

the s u b contract or interest on the w i t h h e l d  a mount f r o m  the eighth 

calend ar day at an interest rate that is equal to the a mo unt set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF C E RTAIN NOTICES. A  notice u n d e r  AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in w r i t i n g  and m u s t  state the 

amount b e i n g  withheld, the spec ific causes for the w i t h h o l d i n g  u nder 

the terms of the subcontract, and the re medial action s to be taken by 

the subco ntractor to receive p a y m e n t  of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a p o l i t i c a l  s u b d i­

vision of the state shall p a y  to the prime c o n t r a c t o r  interest on 

retainage, including w a r r a n t y  retainage, on a contract for public 

const r u c t i o n  or p u b l i c  works at an intere st rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on r e t a i n a g e  accrues from 

the date of approval of a pay r e q uest  u n t i l  the date of p a y m e n t  to the 

contractor.

(b) A  political subdivision that receives a state grant for a 

public c o nstruction  or p ubl ic works p r o j e c t  m a y  use m o n e y  f r o m  the 

state grant to pa y the interest u n d e r  (a) of this section.

(c) A political subdiv i s i o n  that has a p o p u l a t i o n  of 500 or less 

is exempt f r o m  the payment of i nterest u n d e r  (a) of this section.

Sec. 36.90.260. M I S C E L L A N E O U S  PROVISIONS. In AS 3 6 . 9 0 . 2 1 0  - 

36.90.290,

(1) a payment is c o n s i d e r e d  to be made w h e n  m a i l e d  or 

CSHB 2 8 4 (L&C) -6-
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p e r s o n a l l y  d e l i v e r e d  to the p a r t y  bei ng paid;

(2) a payment is c o n s i d e r e d  to be r e c e i v e d  w h e n  it is

e ndorsed for payment, if it is a check;

(3) an invoice is c o n s i d e r e d  to be r e c e i v e d  w h e n  it is

d a t e - s t a m p e d  or oth erwise m a r k e d  as delivered; if the invoice is not 

d a t e - s t a m p e d  or otherwis e m a r k e d  as delivered, the date of the invoice 

is cons id e r e d  to be the date w h e n  the invoice is received.

Sec. 36.90.270. W A I V E R  OF P R O V I S I O N S  P ROHIB ITED. A  co ntr a c t  

p r o v i s i o n  that waives a p r o v i s i o n  r e q u i r e d  by AS 36.90.200 - 36.90.290  

is void.

Sec. 36.90.290. DEFINITIONS. In AS 3 6 . 9 0 . 2 0 0  - 36.90.290,

(1) "prime contra c t o r "  means a p e r s o n  r e q u i r e d  to be r e g i s­

tered u n d e r  AS 08.18 w h o  has a c o n tract w i t h  the sta te or a p o l i t i c a l

s u b d i v i s i o n  of the state to p r o v i d e  m a t e r i a l s  or services, other than

as an employee, for a p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k s  project;

(2) "subco n t r a c t o r "  m eans a p e r s o n  at any level, o t h e r  than 

a prime contractor, who provides m a t e r i a l s  or services, other than as 

an employee, to be u s e d  in a p u b l i c  c o n s t r u c t i o n  or public works 

p r o j e c t .

* Sec. 2. AS 37.05.285(d) is a m ende d to read:

(d) This section does not apply

(1) if the cost of the goods or services p u r c h a s e d  exceeds

$500,000;

(2) to p a yment for specific goods or servic es in disp ute 

a f t e r  a seller of goods or services receives n o t i c e  from the state 

o f f i cial r e s p o n s i b l e  for a u t h o r i z i n g  p a yment for g oods and services 

that the amount of the invoice or q u a lity of s p e cific goods or s e r­

vices is in dispute and s t ating the reasons for the dispute; the state 

a g e n c y  shall pay for the specific goods or services in disp ute w i t h i n

-7- CSHB 2 8 4 (L&C)
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30 days after r e s o l u t i o n  o f  the dispute; or

(3) to a contract c o v e r e d  b y  A S  3 6 . 9 0 . 2 0 0  

[AS 36.90.010].

* Sec. 3. A S  36.90.010 is repealed.

Sec. 4. This Act applies  to p u b l i c  c o n s t r u c t i o n  and 

c ontracts that are e n t e r e d  into on or after the e f f e c t i v e  date

* Sec. 5. This A c t  takes effect J u l y  1, 1989.

WORK D RA FT

- 36.90.290

p ublic works 

of this Act.

CSHB 2 8 4 ( L & C ) - 8 -
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Fiscal Note Analysis
fo:

"An Act relating to penalties for violation of workplace safety laws."

This bill would increase the penalties charged for the violation o f workplace safety laws. 
Because of the large increase in penalties, we expect an increase in the number of contested 
violations and in the number of requests for informal conferences. This increased workload 
would result in additional travel for existing staff as well as the OSHA Review Board 
members. Additional legal support would also be required. In order to handle the increased 
clerical workload a pan time Clerk Typist in  would be hired. The additional costs are 
summarized as follows:

Personal Services S 14.6
For pan time Clerk Typist III

Travel $ 8.0
OSHA Review Board (2.0)
Existing staff (6.0)

Contractual $ 20.0
Legal suppon for Review Board (5.0)
Legal suppon for department (15.0)

Total Cost S 42.6

These costs should decrease after the first two years if the bill achieves its goal of providing 
more incentive for employers to voluntarily conect hazards so that we find fewer serious 
violations. Therefore we should have no additional costs beyond 1991.

The increase in penalties will increase the amount of revenue to the state. While we project 
this will be about SI00.0 in the first year, that amount should decline as employers 
voluntarily conect hazards and less violations are issued. These revenues are deposited in 
the general fund as unrestricted receipts.

We have assumed an effective date of July 1, 1989.



Position Tilie
Clerk Typist I I I

No.ofPosiiions Kange/Slep
8A

Barg . U n it
GGU

Tim e S la lu j
P a r t  T im e

Staff Months Location

/, £  : % >N? & • £ > > * • < !  :x : $•£ WBMSBii' ̂  - m i  i i i W t i i
T yp e  o f  Expenditure A m oun t

1 2 3
Salary $9,786 • . ,•••'. : •' '•
Benefit! 4,856 • • -j;,. x:.
Prem ium  Pay • : ’ . : ;.&• •' ■ ;v- : '
Oilier v

Total Personal Services $14,642
Travel
C ontractual
C om m odities
Equ ipm ent
Odtcr

Total Cost $14,642
'

A n c h o ra g e
Election District

Justifica tion

Funding S ou rce  for To ta l Cost
Federal R eceip ts 1002
G. F. Match 1003

General Fund 1004
G F  Program  Receip ts 1005
Other

7,321
7,321

■ ■: ' -iil : ?J ■X.-V ’i Si.' "j . -S.-

■' - V ; 1 | | j ^ ■- V:--

T h is  p o s it io n  w ill h a n d le  th e  in c re a s e d  c le r ic a l w o rk  
a s so c ia te d  w ith  th e  in c re a s e  in  c o n te s te d  v io la tio n s a n d  
in fo rm a l co n fe ren ce s . T h e  p o s itio n  w ill p ro v id e  s u p p o r t  b o th  
fo r . th e  d e p a r tm e n t  a n d  th e  O SH A  R ev iew  H oard .

N on- pe rson a l se rv ice s  co sts  w ill be c o v e re d  o u t o f  o u r  
e x is tin g  b u d g e t.

Request For
New Position

A gency
BRU

C om ponen t

L a b o r______________________
L a b o r  S ta n d a rd s  &  S a fe ty

O c cu p a t io n a l S a fe ty  &  H e a lth

P age 3 o f  3

R evised  D ale

FY 89



B i1! N o : House Bill No. 286 D a te : April 24, 1989

T i t l e :  "An Act relating to penalties for C o n t a c t :  Richard Arab
violation of workplace safety 465-4855
laws." Eileen Plate

465-2700

House Bill No. 286 proposes that the penalties the Department of Labor 
may assess for violations of Alaska's Occupational Safety and Health law 
and regulations be increased to keep pace with inflation.

Specifically, the provisions of this bill:

(1) increase the maximum penalty for a willful or repeat violation from 
$10,000 to $30,000;

(2) increase the maximum penalty for a serious or non-serious violation 
from $1,000 to $3,000;

(3) increase the daily penalty for not correcting a violation from $1,000 
to $3,000;

(4) increase the maximum penalty for a willful or repeat violation 
which results in the death of a worker from $10,000 to $30,000; and 
increase from $20,000 to $60,000 the maximum penalty for a second 
conviction of a willful or repeat violation causing death;

(5) increase from $10,000 to $30,000 the maximum penalty for 
falsifying or otherwise misrepresenting occupational safety and 
health records or documents; and

(6) increase the maximum penalty for a violation of occupational safety 
and health posting requirements from $1,000 to $3,000.

The penalties currently in effect have not been increased since Alaska's 
occupational safety and health law was initially enacted in 1973. The 
state's penalty structure is based on the federal OSHA Act that was 
adopted in 1970. Since 1970, the rate of inflation has increased by 300 
percent. This bill, therefore, reflects the inflationary increase that has 
occurred since the penalty amounts were established in 1970.

PO SIT IO N  P APER/Department of Labor



More important than providing for an overdue inflationary increase in the 
penalty structure, however, the increased penalties would serve as an 
effective deterrent to workplace safety and health violations. This, of 
course, will translate into safer workplaces, and a reduced risk of injury 
and illness to Alaska's workers. Alaska's occupational injury and illness 
rate is one of the highest in the nation. The latest available information 
indicates that the Alaska rate stands at 10.7 injuries and illnesses per 
100 full-time workers. Only Oregon and Maine had higher rates in 1986. 
In addition, there are some industries in Alaska with some of the highest 
rates in the nation. For example in 1987, the injury and illness rate for 
logging was 51.8 which means that one out of two workers in this 
industry suffered an injury.

An increased emphasis on worker safety and health is particularly 
important in slower economic times, such as presently being experienced 
in Alaska. When cost-saving measures are implemented by employers 
during recessionary periods, equipment maintenance and replacement are 
diminished, and the need to increase worker productivity often results in 
unsafe "shortcuts" that would not be taken or even considered in more 
prosperous times. The deterrent effect of increased penalties would, 
therefore, help assure that implementation of cost-saving measures by 
Alaska business is not at the expense of or to the detriment of the safety 
and health of Alaska's workers.

The need for increasing the penalty amount for occupational safety and 
health violations is becoming evident throughout the nation. The states of 
Washington, Oregon, California, Arizona, and Utah have recently passed 
legislation to increase penalties, and legislation has been introduced in 
the U.S. Congress this year to increase federal OSHA penalties to the same 
amounts as proposed by HB 286.

The Department of Labor supports the increased penalties for violations of 
Alaska's occupational safety and health laws and regulations as provided 
in this Dill.

APPROVED:

JirfTSampson, Commissioner 
Department of Labor



Workplace cases go to criminal court
HalIcry. Manslaughter. Mur 

dcr. The people charged with 
th ese  c r im e s  d id n ’t lu rk  in 
alleyways: they oversaw work­
p laces th a t p ro secu to rs  sa id  
were so unsale it  was a crime. 
This is the final story in a scries, 
"Danger a t Work. "

Hy SHAKOS’ COHEN 
Associated P ress Writer 

ELK GROVE V ILLAGE. 
III.— Imagine working in a fac­
to ry where dense smoke nnd 
gases make it hard to sec  or 
breathe, toxic dusts coat the 
door and the heat In some spots 
a p p ro a c h e s  250 d e g r e e s — 
beyond boiling water.

T h is is n ' t  a 19th-century 
sw ea tshop  bu t, p ro secu to rs

DANGER
AT WORK

claim, a modern-day plant, the 
Chicago Magnet Wire Corp.. a 
place so hazardous that the peo­
ple who ran it were nothing short 
of criminal.

Five current nnd former Chi­
cago Magnet executives await 
trial on charges that they kno­
wingly allowed conditions that 
g ave  m ore th an  -10 w orkers 
nerve and lung disorders and 
other ailments. The U.S. Sup­
reme Court refused last month 
to hear their appeal, challenging 
local prosecutors' jurisdiction.

This case is among a small but 
growing num ber of c rim inal 
charges filed against company 
officials for workplace death’s 
and Injuries. There have been 
others in California. Wisconsin, 
Michian, Indiana, New York, 
Texas and Illinois, the la tte r the 
site of the nation's first corpo­
rate murder convictions for an 
employee's cyanide poisoning.

Asiocitted Prvst
PRO SECUTO RS—Cook County prosecutors Frank Parkerson, left, and Jay  Magnuson are 
taking five executives of the Chicago Magnet Wire Corp. to trial on criminal charges of 
alleged workplace injuries and illnesses.

"W e're likely to see more cri- 
m in a l p ro se c u tio n s  in th is  
a re a ,"  said Jam es llolzhaucr, a 
U n iv e r s i ty  o f C h icago law  
school lecturer.

Some prosecutors argue that 
monetary penalties imposed by 
th e  O ccupational Safety and 
Health Administration are often 
too small to deter employers 

“Some people don't c a re  If 
th ey 're  fined. They pass that 
along to the consumer," said 
F rank Parkerson, a Cook Coun­
ty  p rosecuto r in the Chicago 
Magnet case. "People do care 
about going to jail for 25 years."

"This Is not applying a diffe­
ren t standard to employers than 
we apply toevery other citizen." 
said Ken Oden, Travis County 
attorney In Texas. "You can't

drive 120 miles an hour out of a 
school zone, run over a child and 
say you can't be criminally re­
sponsible because you didn't in­
tend the results."

R u t o p p o n e n ts  s a y  th is  
approach could lead to a patch­
work of local and sla te safely 
standards and undercuts OSHA. 
which has referred 55 cases to 
the Justice Department for cri­
m inal p ro secu tion  since  its  
formation in 1970. About a quar­
te r  w ere se t tle d  in p leas or 
trials, and the Justice Depart­
ment declined prosecution iri the 
rest, OSHA said.

OSHA ru le s  not enough
Workplace prosecutions are 

"basica lly  un fair to business 
and I don't think it advances

workers' safe ty and health ," 
said Stephen Bokat. U.S. Cham­
b e r  of C om m erc e  g e n e r a l  
counsel.

"Corporate executives have 
no warning of what's expected of 
them ." added Bokat. who filed a 
b r ie f in the Chicago Magnet 
case. "It's really an after-the- 
fact determination by a prosecu­
tor that something's not safe."

A key contention in this de­
bate—that OSHA pre-empts loc­
al prosecutions—reached the 
U.S. Supreme Court after being 
rejected by the Illinois Supreme 
Court, which said "s ta te  crim in­
al law can provide a valuable 
ar.d forceful supplem ent" for 
worker protection. ■ 

Attorneys for Chicago Magnet 
fSee DANGER. Page L'-2) 
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D A N G E R :  Prosecutors say OSHA fines aren’t enough
IContinucd from Page D  l I 

argued that local prosecutors and 
juries, who may be "uninformed 
and . . . unconcerned," a rc  less 
qualified to ensure safety than ex­
perienced federal officials who set 
uniform standards.

"Whether crim inal laws should 
be applied is a legisla tive deci­
s io n ."  added a tto rn ey  R obert 
Stephenson. " I f  lyou) want to do 
something, change the law."
Bui the Supreme Court let sluml Hie 
Illinois ruling.

Send ing  s tro n g  s ig n a l 
The pre-emption issue didn't stop 

the Los Angeles County d istric t 
attorney's office, which has a  spe­
cial unit for such cases 

Four people convicted of involun­
tary manslaughter have served jail 
terms and nearly 30 misdemeanors 
have been pr-'vecuted. said Fred 
M a c k so u d ,  d e p u ty  d i s t r i c t  
attorney. *

"These are  cases where the em ­
ployers were just cutting corners 
more th an  a ny th ing ,"  he said. 
"They thought they could gel away

with I t . . .  (But) they kill people by 
cutting corners."

The average fine ranges from 
$11.000 to 530,000, Macksoud added, 
a b o u t f iv e  tim es  h ig h e r  th an  
OSIIA'scivil penalties.

D espite some successes, pro­
secutors filing criminal charges in 
w o rkp lace  a cc id en t c a s e s  a re  
trying "to  put new wine in an old 
bottle," in the view of Bill Maakcs- 
tcad. associate professo' of busi- 

' ness law and management a t West­
e rn  Illinois University, who docs 
not expect a proliferation of pro­
secutions.

"These cases tend to be the more 
expensive, the more time consum­
ing" and require investigative ex­
pertise often lacking in prosecu­
to rs’ offices, he said, terming effec­
tive OSIIA standards a better way 
to c.isurc safety.

Even so. he added, "in  egregious 
cases, you need that kind of symbo­
lic  legal m echanism  to send a 
strong signal.”

L an dm a rk  conv ic tion
Experts say that message was

sent in the 1985 landmark murder 
convict ion of three officials of Film 
R ecovery System s Inc. of Elk 
G rove V illag e  in th e  cy an id e  
poisoning of Stefan Golab. a Polish 
immigrant working in tho silver re ­
covery plant.

Golab had to work over open vats 
of cyanide solution but wasn't in­
formed of the risks or given adequ­
ate protective gear—prosecutors 
said paper masks were provided. 
He also was refused a transfer after 
showing cyanide exposure symp­
toms.

Workers testified they suffered 
headaches, dizziness and vomiting. 
One said the only time respirators 
were provided was when an inspec­
tor visited.

Jud ge  R onald  B anks c a lle d  
Golab's death "not accidental, but 
in fact murder.” The convictions 
are being appealed.

In the Chicago Magnet case, the 
company and five officials arc  ac­
cused of aggravated battery, reck­
less conduct and conspiracy. Pro­
secutors said the plant was compa­
rable to " th e  'sweat shops’ of the 
mid-19th century."

“Abominable" was prosecutor 
Parkerson's description of condi­
tions at the plant where wire was 
coated with polyvinyl chloride and 
other chcmicaLx.

Court pape rs clainr. tem pera ­
tures on the catwalks approached 
250 degrees, the a ir was smoky, 
workers weren't given adequate 
masks, gloves or hoots, they were

as weapons during World War I and 
were hit in the chest, face, head and 
neck with broken wire fragments.

P rosecu tors c laim  43 workers 
suffered nerve disorders, impo­
tence. kidney failure, toxic hepati­
tis or other injuries. One doctor 
said the combination of aluminum 
dust on the floor and another che­
mical used at the hot plant causes 
bra in  dam age and is associated 
with Alzheimer's disease.

Until 1982, Paikcmoii said, Hie 
p lan t averaged m ore than (our 
tim es as many in ju rie s  as em ­
ployees.

OSIIA said it last inspected Chi­
cago Magnet in August 1988 and no 
citations were issued. Four cita­
tions in the previous 12ycars, alleg­
ing noise violations, failure to in­
spect respirators and other infrac­
tions. w ere settled  for m inimal 
amounts.

The defense has thus far addres­
sed only pre-emption. But Bokat s 
brief says the state "has never con­
tested the defendants’ claim that 
working conditions were in com­
pliance with OSIIA standards.”

Parkerson said the opportunity 
hasn't arisen yet.

"OSHA just can't deal with peo­
ple who have no intention of follow­
ing the law at all," he said.

"The basic problem is the w hole 
mentality of the business, which 
dcalsonly in money, proBts nnd los­
ses and accepts the idea implicitly 
that human health, safety and life 
is expendab le to some degree. 
We've got to change that kind of



HOUSE LABOR AND COMMERCE COMMITTEE ,
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 465-3892

November 23, 1989

M E M O R A N D U M

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: HB 286 - Workplace Safety

HB 286 increases the penalties for workplace safety violations by a factor 
of three to adjust for in fla tio n  since 1970 when the penalty structure was 
established in Alaska.

HB 286 addresses a concern that current penalties for even the most serious 
repeat or w illfu l violations are so small in relation to today's dollar
that they no longer serve as an effective  deterrent against poor workplace
safety practices. A Department of Labor fisca l note and position paper 
strongly endorsing HB 286 is  included in your committee f i le  along with 
several research reports dealing with workplace safety issues.

In addition to HB 286, the committee w ill be discussing other workplace 
safety issues during our November 30, 1989 public hearing.

dd/gbi 89 
b/hb286



How fough 
is th a t doggie 
in the  window?

Rhode Island gran ts 
tax  exemption 
to witches' covon

U.S. Supreme Court 
allows sta tes to sue 
on workplace hazards

In  R hode Island, a w itches' coven  has 
been  g ran ted  a sta te  sales tax b reak  on 
the g rounds tha t it is a church. In a rever­
sal of an  earlier ruling, the sta te  exempted 
the Rosegate Coven, a .k .a . O u r  Lady o f 
the  Roses Church, from  the sales tax on  
equ ipm en t and  supplies fo r the church. 
Tax departm en t officials decided tha t the 
w itches h ad  specific d oc tr in e s and  a 
system  of p rayer, and  w ere k  a  n o n p ro fit 
g ro up  n o t set up  fo r the ^  pu rpo se  of 
avo id ing  taxes.

Bush adm inistration 
appoin ts logislaters 
to  executive posts

The U.S. Suprem e Court, b y  declin ing 
in O c tober to review  an  Illinois court ru l­
ing in A sta  vs. S ta te  o f Illinois, left the 
states free to prosecute co rpo ra te  officials 
fo r workplace hazards that a re  also regu­
la ted  by  the federal O ccupa tiona l Safety 
and  Health A ct (OSHA). The Illinois Su­
prem e C ourt ruling of a year ago resulted 
in the re in s ta tem en t o f c rim inal charges 
o f agg rava ted  b a tte ry  ag a in s t officers of 
the Chicago M agne t W ire C o rpo ra tio n . 
T he  firm  and  its executives h ad  been in ­
d ic ted  by a Ch icago  g ran d  ju ry  on 
charges o f "know ing ly  and  recklessly" 
failing to p ro te c t w o rk ers from  h aza rd ­
ous chem icals, allow ing  in ju ries to  42 
employees. Industry  representatives have 
expressed concern  th a t s ta te  crim inal 
p ro secu tion  o f c o rp o ra te  officers fo r in ­
juries o r deaths resulting from  w orkplace 
cond ition s fru s tra te s  the  o p e ra tio n  o f 
O SH A  regu la tions. T he  s ta te  o f Illinois, 
how ever, a rgued  th a t federal law  does 
n o t pre-empt s ta te  p ro secu tion  fo r 
m u rd er o r agg rava ted  b a tte ry  th a t h a p ­
pens to occu r in the w o rkp lace  and  does 
n o t "immunize em ployers as a class from  
crim inal p ro secu tion ."

T he case o f tw o C am bod ian  refugees, 
w ho w ere p ro secu ted  in C a lifo rn ia  last 
sp ring  fo r k illing a G erm an shepherd  fo r 
food, w as d ism issed a fte r a  judge ru led 
th a t the re  w as no  law  aga in s t ea ting  
dogs. There is now . N ew ly enacted C ali­
fo rn ia  leg isla tion  m akes it a m isde­
m eano r to possess, sell o r g ive aw ay  fo r 
the so le pu rpo se  o f k illing fo r food any  
an im al "com m only  kep t as a pet o r com ­
p an io n ."  V io la to rs can  receive up to six 
m on th s in jail a n d  a $1,000 fine. Live­
stock, pou ltry , fish and  game are  exem p­
ted; in  case hasenp feffe r lovers w onder, 
ra b b its  a re  classified as livestock.

New ECS repo rt 
surveys s ta te  plans 
for tuition program s
A  new  su rv ey  o f s ta te  p rog ram s to  help 
p a ren ts  p ay  fo r the ir children's college 
educa tion  repo rts tha t 11 sta tes (up from  
n ine in  1988) h ave  passed  law s giv ing 
p a ren ts  th e  o p p o r tu n ity  to invest w ith  
the s ta te  a  certa in  sum  of m oney  now  in 
exchange fo r gu aran te ed  p aym en t o f 
the ir ch ild ren 's tu itio n  in the fu tu re . 
Three o f these 11 s ta te s- F lo rid a , M ichi­
g an  a n d  W yom ing- a re  a lre ady  selling 
con trac ts . T he su rv ey  is av a ilab le  a t $5 
p e r copy  from  the Education  C om m is­
sion  o f the S tates D is tr ibu tion  Center, 
1860 Lincoln St., Suite 300, D enver, C O  
80295.

The Bush adm in is tra tion  has nam ed  sev­
e ra l s ta te  leg isla to rs to execu tive posts, 
am ong  them  John Turner, ex-president 
o f the W yom ing Senate, d ire c to r o f the 
Fish and  W ildlife Service; D ebo rah  
A nderson , fo rm er speaker o f the Sou th  
D ako ta  House, d irec to r o f the O ffice of 
In te rgovernm en ta l A ffairs; P au l Cover- 
dell, ex-m inority leader o f the G eorg ia 
Senate, d irecto r, Peace C orps; Susan 
Engeleiter, ex-m inority le ad e r o f the 
W isconsin  Senate, a dm in is tra to r o f the 
Sm all Business A dm in is tra tio n ; Tom  
S troock , vice p residen t o f the W yom ing  
Senate, am bassado r to  G ua tem ala ; and  
M ary  M cC lu re o f Sou th  D ako ta , ex- 
Senate  p res iden t p ro  tern, special assis­
tan t to the president fo r intergovernm en­
tal affairs. (Senator M cC lure is c u rren t­
ly  on  leave because of an  illness in h e r 
fam ily.)

Fatalities a re  up 
since speed limits 
rose to 65 mph
A fte r Congress p e rm itted  s ta tes to  raise 
the speed lim it to 65 m ph  on ru ra l in te r­
s ta te  h ighw ays in 1987, 40 s ta tes d id  so. 
A nd  in those 40 states, traffic fa ta lities 
on  ru ra l in te rs ta te s h ave  increased  21 
percen t in tw o years, acco rd ing  to  the 
N a tio n a l H ighw ay Traffic S a fe ty  A d ­
m in is tra tion . F a ta lity  ra te s o n  e th e r 
road s show ed on ly  m in o r changes.
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Pouch V  
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(907) 465-4992

Alaska State Legislature
Representative Niilo Koponen

House District 21 119 N. Cushman, Suite 207
Fairbanks, Alaska 99701 

(907) 456-8172

*  Position  Paper *
HB 285

This leg is la t ion would re inforce the leg is la t ive f ind ings in AS 18.60.010 
wh ich state that "...personal in ju r ie s  ana i l lnesses ar is ing out of work 
s ituat ions impose a substantia l burden upon, and are a hindrance to, the 
people of the state in terms of loss of production, wage loss, medical 
expenses and d isab i l i t y  compensation payments."

According to the latest ava i lab le s tat is t ics ,  Alaska has the third highest 
rate of occupational in ju r ie s  in the nation. House B i l l  286 is designed to 
reduce the incidence of work related hazards by increas ing penalt ies for 
serious workplace safety v io lat ions . At present, the maximum amount that 
can be lev ied for a ser ious v io la t ion  is S1,000. The same v io la t ion  in the 
state of Washington carr ies a $50,000 fine.

Alaska's already smal l  penalty is further reduced by the federal 
Occupational Safety and Health Admin is trat ion (OSHA), taking into 
consideration such factors as the s ize of the employer's business, good fa i th 
of the employer and previous h istory of v io lat ions . Last year's average f ine 
after such adjustments was $ 192. This penalty structure has been 
unchanged for 18 years.

Th is b i l l  w i l l  tr ip le the a l lowab le  leve l of f ines. In addit ion, i t  makes the 
f ines appl icable to those who knowingly v io la te  the law. Current statutes 
require the state to prove w i l l f u l  v io lat ion.

HB 286 is intended to encourage businesses to conform to workplace safety 
laws and regulat ions. As businesses adjust to a t ight economic 
environment, i t  is important that worker health and safety not be 
sacri f iced. There is no reason why an employer cannot abide by the 
standards establ ished by federal and state statutes.

It is my s incere hope that th is leg is la t ion w i l l  resu lt  in fewer in jur ies , 
fewer f ines and lower workers' compensation insurance costs 
. The r is ing number of in ju r ie s  and fa ta l i t ie s  to Alaskan workers tes t i f i e s  
to the insuff ic iency of our present statutes. So long as it is cheaper to pay 
the f ine than to correct a dangerous s i tuation we cannot expect 
improvement.



COMPARISON OF 1987 ALASKA AND NATIONAL 
OCCUPATIONAL INJURY AND ILLNESS INCIDENCE RATES

Alaska Rate National Rate

Oil and Gas Extraction 9.0 8 . 3
General Building Construction 17.5 14.2

Heavy Construction 19 .4  14 . 5
Special Trade Construction 15.0 15.0

Canned and Cured Fish Processing 35.2 26.4

Fresh/Frozen Fish Processing 35.3 18.8

Logging Camps and Contractors 51.8 19.3

Trucking and Warehousing 17.7 12.3

Water Transportation 13 . 2  12.9

Tranportation by A ir 13 , 9  14 . 3

All Private Industries 10.9 8.3



TABLE A - l l
I n c i d e n c e  r a t e s  o f  O c c u p a t i o n a l  I n j u r i e s  and I l l n e s s e s  

C om p a r i s o n  o f  a l l  S t a t e s  -  P r i v a t e  S e c t o r  
1983 t o  1987

1983 1984 1985 1986 1987

USA 7 . 6 8 . 0 7 . 9 7 . 9 8 . 3

A l a b am a 7 . 9 8 . 3 8 . 4 8 . 7
A l a s k a 1 0 . 6 1 0 . 3 1 0 . 7 1 0 . 2 1 0 . 9
A r i z o n a 9 . 3 9 . 5 9 . 2 8 . 9 9 . 0
A r k a n s a s 8 . 1 8 . 0 8 . 0 8 . 4
C a l i f o r n i a 9 . 1 9 . 3 9 . 1 8 . 9 8 . 8
C o l o r a d o — — — __
C o n n e c t i c u t 8 . 0 8 . 3 8 . 3 8 . 2
D e l a w a r e 5 . 3 5 . 5 5 . 6 6 . 0
F l o r i d a 8 . 7 8 . 9 8 . 8 8 . 8
G e o r g i a — — — — —
H a w a i i 1C .6 1 0 . 0 9 . 6 9 . 5 9 . 8
I d a h o — — — __ __
I l l i n o i s — — — — __
I n d i a n a 7 . 3 7 . 7 7 . 7 8 . 2
I ow a 7 . 8 8 . 1 8 . 2 8 . 4
K an sa s 7 . 5 7 . 7 7 . 7 7 . 6
K e n t u c k y 7 . 6 8 . 3 8 . 3 8 . 4
L o u i s i a n a 7 . 4 7 . 9 7 . 3 7 . 0
M a i n e 1 1 . 0 1 3 . 2 1 2 . 5 1 2 . 9
M a r y l a n d 7 . 6 7 . 8 7 . 9 7 . 8
M a s s a c h u s e t t s — — — — __
M i c h i g a n 6 . 8 7 . 6 8 . 0 8.. 2
M i n n e s o t a 7 . 3 7 . 7 7 . 6 7 . 3
M i s s i s s i p p i — 8 . 0 7 . 8 8 . 0
M i s s o u r i 7 . 5 8 . 0 7 . 9 8 . 5
M on t a n a — 8 . 5 8 . 0 8 . 2
N e b r a s k a 8 . 4 8 . 8 7 . 9 8 . 1\_
Nevada 9 . 0 9 . 0 8 . 5 8 . 4 9 . 4
New H am p s h i r e — — — — —
New J e r s e y — — — — —
New M e x i c o 7 . 8 8 . 7 8 . 4 7 . 7
New Y o r k — — — — —
N o r t h  C a r o l i n a 6 . 8 7 . 2 7 . 4 7 . 2
N o r t h  D a k o t a — — — __ __
O h i o — — — __ __
Ok l a h om a 8 . 9 9 . 8 9 . 5 8 . 1
O re g o n 9 . 8 1 0 . 6 1 0 . 5 1 0 . 7 1 0 . 9
P e n n s y l v a n i a — — — — —
Rhode I s l a n d 8 . 3 8 . 4 8 . 9
S o u t h  C a r o l i n a 6 . 7 b . 9 7 . 1 6 . 9
S o u t h  D a k o t a — — _ _ __
T e n n e s s e e 7 . 9 8 . 6 8 . 2
T e x a s — . — __ __ __
U t a h 8 . 5 9 . 2 8 . 5 9 . 1
V e rm o n t 9 . 2 1 0 . 0 9 . 1 8 . 9
V i r g i n i a 7 . 0 7 . 6 7 . 3 7 . 6
W a s h i n g t o n 9 . 7 9 . 9 9 . 4 9 . 8 1 0 . 6
Wes t V i r g i n i a 6 . 7 7 . 2 7 . 2 7 . 7
W i s c o n s i n — — — __ __
Wyom ing 7 . 9 8 . 6 7 . 4 7 . 6
A m e r i c a n  Samoa 2 . 5 3 . 0 3 . 6 3 . 2 2 . 6
Guam 2 . 7 2 . 8 3 . 6 3 . 7 3 . 6
P u e r t o  R i c o 4 . 2 3 . 9 3 . 8 3 . 9
V i r g i n  I s l a n d s 2 . 8 2 . 4 2 . 4 2 . 4

SOURCE: B u r e a u o f  L a b o r  S t a t i s t i c s .
—  = P u b l i s h a b l e  R a t e  U n a v a i l a b l e .
X = 1987 d a t a  n o t  a v a i l a b l e  a t  t i m e  o f  p u b l i c a t i o n .



TABLE A-3 , . \
Incidence Rates of Recordable Occupational Injuries am' I l ln esses  

Industry Data Time Series , Alaska 1978 to 1981J

Industry

TOTAL PRIVATE AND PUBLIC SECTOR.............

TOTAL PRIVATE SECTCR.....................................

HINING...................................................................
Oil and Gas Extraction............................

Petroleum & Goa Production...............
Oil & Gas Field S erv ices ....................

CONSTRUCTION......................................................
General Buildinq Contractors...............

Residential Bui I d in g s . . . . . . . . . . . . .
NonresHeneial Buildings....................

Heavy Co, ruction Contractors...........
Highway and Street Construction.. .  
Heavy Construction, Except Hwy....

Special Trade Contractors......................
Plumbing, Heating & Air C o r d i t . . . .

MANUFACTURING....................................................
Food and Kindred Products......................

Hi sc  Food Prep & Kindred Prod.........
Canned & Cured Fish S Seafoods..  
Fresh/Froz Pkgd Fish & S e a fd s . . .  

Lumber & Wood Prod Except Furniture
Logging Camus & Contractors.............

Printing, Publishing & A ll ied  In d .. .

TRANSPORTATION AND PUBLIC UTILITIES... 
Local & Interurban Passenger Transit
Trucking and Warehousing........................

Trucking, Local and Long Distance.

E le c tr ic ,  Gas and Sanitary Services.  

WHOLESALE ANO RETAIL TRADE........................

WHOLESALE TRADE.

RETAIL TRADE.......................................
Building Materials & Garden S 

Lumber S Bldg M a te r ia ls . . . .

Auto Dealers and Service S tat ions .
Apparel and Accessory Stores...........
Furniture, H me Furnishings.............

FINANCE, INSURANCE AND REAL ESTATE

SERVICES......................................................
Hotels and Other Lodging Places.

Health Services....................
Legal Serv ices......................
Social Serv ices ....................
Henbership Organizat. ans. 
Miscellaneous S e r v ic e s . . .

STATE AND LOCAL GOVERNMENT.

STATE GOVERNMENT......................

LOCAL GOVERNMENT......................

SIC
Code 1978 1979 1980 1981 1982 1983 1984 1985 1986 1987

9.4 9.2 9.1 9 .2 9.5 9 .9 9 .7 10.1 9 .6 10.1

10.0 10.1 10.4 10.0 10.3 10.6 10.3 10.7 10.2 10.9
1 15.2 14.0 12.1 15.4 14.8 11.5 10.5 9.4 8.1 8 .9
13 15.7 13.7 12.4 15.8 15.3 11.8 10.6 9.7 8.2 9 .0
131 2.5 7.3 6 .7 5.1 2.0 2.6 2.1 3.5
138 22.6 23.0 23.8I 24.9 24.6 19.6 22.0 17.4 14.C 15.2

16.4 16.4 .18.5 17.2 19.4 17.6 16.9 19.4 16.2 17.1
15 17.1 14.3 ,16.5 19.8 19.6 21.6 17.7 19.5 17.6 17.5
152 16.5 11.9 15.1 15.6 16.5 17.7 13.4 15.4 18.0 17.0
154 18.0 16.8 18.0 23.7 21.9 26.0 22.0 22.9 17.3 17.7
16 14.2 16.6 17.3 15.1 20.9 14.9 15.7 18.9 16.5 19.4
161 9 .7 18.8 19.2 17.8 27.6 19.0 19.8 16.6 20.8 14.4
162 16.4 15.1 16.4 14.0 16.8 12.9 13.9 20.3 14.3 22.8
17 17.6 17.4 15.9 17.8 17.9 17.7 17.1 19.B 14.9 15.0
171 14.6 14.8 16.7 18.8 17.0 25.6 23.3 18.9 16.0 14.4
173 17.0 10.8 16.5 15.4 16.6 13.2 14.3 16.4 15.9 15.4
179 •• 23.1 16.3 21.6 18.6 14.6 20.6 23.6 15.9 12.6

21.4 24.1 23.3 19.1 17.9 23.2 23.0 26.3 28.3 29.5
20 2 .8 25.7 26.7 22.2 20.2 29.5 25.0 32.5 33.3 34.5
209 2 .3 26.0 26.9 22.5 20.8 30.1 25.7 32.9 33.4 35.3
2091 18.7 23.5 21.4 19.9 18.6 21.4 25.0 30.3 34.3 35.2
2092 27.4 29.2 31.7 24.6 21.8 32.9 26.1 33.9 33.0 35.3
2 A 31.8 31.0 32.5 26.8 26.9 31.2 43.0 38.6 50.9 48.5
241 38.6 39.1 37.3 27.2 30.8 35.7 45.6 45.0 56.6 51.8
27 -- 2.5 3.1 5 .7 6.3 6 .2 5.1 6.5 5 .8

11.4 11.4 12.2 11.6 10.7 11.4 12.1 11.3 11.3 10.9
41 • 5.1 4 .8 6 .7 4 .9 7.1 6.3 11.3 12.8
42 21.4 20.6 21.7 17.8 14.0 20.7 24.2 17.4 19.5 17.7
421 21.3 21.0 22.1 18.0 13.8 19.8 23.9 17.5 19.7 17.9
44 18.6 16.0 16.2 16.6 11.7 11.9 10.8 16.2 10.7 13.2
45 15.2 12.4 13.2 13.6 12.7 10.7 14.2 14.0 13.3 13.9
48 3.0 6 .9 9.1 8.4 8 .6 9 .6 5 .7 6 .7 6 .2 4.5
49 15.5 14.6 14.6 13.9 14.8 16.4 19.4 16.0 16... 15.5

8.2 7 .9 7 .7 8 .0 9 .3 10.2 9 .9 10.0 8 .9 9 .3

12.2 11.7 10.9 9 .8 9 .6 12.3 11.7 10.9 8.0 9 .4
50 12.2 11..'. 8 .5 7 .9 7.4 . 8 .9 9 .7 8.9 5 .8 7 .7
51 8.1 11.0 15.4 12.8 13.4 18.0 15. r 14.4 11.5 11.5

7.4 6.9 6 .8 7.4 9 .3 9.6 9.5 9.8 9 .2 9 .3
52 8.9 6 .2 9 .4 12.3 13.7 20.5 17.7 17.6 11.3 12.7
521 . . 17.2 25.5 22.6 21.3 12.4 •
53 9.2 8.8 6 .0 7.1 8 .2 12.3 10.4 9.3 10.7 10.8
54 9.5 8 .9 10.1 8.5 11.8 9 .7 15.8 15.5 18.0 15.6
55 10.2 8.5 9 .5 8 .9 8.1 10.4 10.5 10.8 8 .3 3 .7
56 3.4 2 .7 2.1 2 .4 1.0 1.0 1.5 2:5 0.4 3 .3
57 . . 4 .8 3.5 4.4 5.2 6.4 5.8
58 6 .6 7 .2 •6 .5 8.1 11.2 9 .8 6 .6 8.5 8.3 8 .9
59 4 .7 3 .9 2 .9 5.1 5.5 6.4 6 .6 5.9 4.3 3 .6

0 .7 1.4 1.3 1.5 1.5 2.0 1.7 2.1 3.3 2 .8
60 1.1 2.1 1.9 2.2 1.8 2 .9 2.1 2.6 2 .6 3 .3
61 1.5 1.1 1.6 0.7 1.7 3 .2
65 0 .8 0.1 2 .8 1.9 2.3 2.1 2.4 4.1 4 .9 2 .7
67 0.3 1.8 0.0 1.2 0 .7 1.3 1.3 2.3 3 .5

4.3 4 .0 4 .3 4.3 4.4 4 .7 5.1 5.5 5.4 6.5
70 5.5 7.9 9 .3 6 .8 7.0 9.9 11.0 10.0 13.4 13.6
72 0.6 1.3 2.5 2 .8 1.7 4.1 5.3 6.3 1.7 3 .7
73 7.2 3.8 6 .7 3 .7 6 .7 3.9 3.4 2.6 4.5 5 .0
75 • • • • 7 .5 8 .4 8.2 6.6 9.9 6.3 11.2
80 4.0 3 .7 3 .6 5 .4 4.1 5.5 7.9 8.9 6.3 8.0
81 0.5 1.0 0.2 0.3 0.1 0.1 0.8 1.1 0 .7
83 4.3 4 .9 3.5 3 .9 3 .7 4.2 3.5 7.3 3.0 3 .7
86 2.9 2.9 3.1 3 .0 2.8 3.0 0 .7 1.8 4 .0 5 .8
89 2.9 1.8 2 .8 3 .0 2 .0 1.1 2.6 2.6 2.8 2 .7

7.1 6.3 *4.9 6.5 6 .7 7.3 7 .7 8.1 7 .7 7.3

6.2 3 .8 3 .3 4 .7 4 .6 5.5 5.5 5.2 6 .0 6 .0

8.1 8 .7 6.3 1 8.1 8 .6 8.7 9.5 10.5 9.0 8.4

See footnotes at end o f  sect ion .
•• = Publishable rate unavailable.
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