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W

B Y  T H E  L A B O R  A N D
IN T H E  H O U S E  C O M M E R C E  C O M M I T T E E

H O U S E  B I L L  NO.

IN T H E  L E G I S L A T U R E  OF T H E  STATE OF A L A S K A

S I X T E E N T H  L E G I S L A T U R E  - FIRS' S E S S I O N

A  B I L L

For a n  A c t  entitled: " A n  Act r e q u i r i n g  c e r t a i n  p e r s o n s  w h o  are in a r e g u­

lated o c c u p a t i o n  or p r o f e s s i o n  to o b t a i n  m a l p r a c t i c e  

insura n c e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  STATL OF ALASKA:

* S e c t i o n  1. AS 0 8.02 is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

See. 05.0 2. 0 3 0 .  M A L P R A C T I C E  I N S U R A N C E  REQUIRED. (a) A  p e r s o n  

in an o c c u p a t i o n  or p r o f e s s i o n  r e g u l a t e d  u n d e r  this title, shall 

o b t a i n  m a l p r a c t i c e  insurance f r o m  an insurer a u t h o r i z e d  to do b u s in ess 

in this state, if j u d g m e n t  has b e e n  e n t ered a g a i n s t  the p e r s o n  for 

civil d a mages  a n d  the civil damage s r e s u l t e d  f rom an act or o m i s s i o n  

a r i s i n g  out of the person's o c c u p a t i o n  or p r o f e s s i o n .  M a l p r a c t i c e  

i n s u r a n c e  r e q u i r e d  under this s e c t i o n  m ust p r o v i d e  c o v e r a g e  in an 

a m o u n t  of not less than $100,0 00 for n e g l i g e n t  acts or omissions 

a r i s i n g  out of the o c c u p a t i o n  or p r o f e s s i o n  of the insured, a n d  must 

b e  m a i n t a i n e d  in effect u n t i l  the j u d g m e n t  is s a t i s f i e d  or the parties 

to the j u d g m e n t  h a v e  entered into a settleme nt agreement.

(b) This s e c t i o n  does not ap ply co a p e r s o n  w h o  is no longer 

e m p l o y e d  in the o c c u p a t i o n  or p r o f e s s i o n  that r e s u l t e d  in an a w a r d  cf 

civil damages, or to an o c c u p a t i o n  or p r o f e s s i o n  r e g u l a t e d  u n d e r  this 

title that is u n r e l a t e d  to the o c c u p a t i o n  or p r o f e s s i o n  that r e s u l t e d  

in an a w a r d  of c i v i l  damages.

(c) In this section, " m a l p r a c t i c e  insurance " has the m e a n i n g  

g i v e n  in A S  2 1 . 1 2 .070(a)(10 ) .
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BY T H E  L A B O R  AND
IN T H E  H O U S E  C O M M E R C E  C O M M I T T E E

H O U S E  BILL NO.

IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an Act entitled: " A n  A c t  r e l a t i n g  to m a l p r a c t i c e  i n s u r a n c e  for h ealth

care p r o v i d e r s . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE S T A T E  OF ALASKA:

* S e c t i o n  1. AS 2 1 . 4 2  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 21.42.375. R E Q U I R E D  P R O V I S I O N  F O R  H E A L T H  CARE P R O V I D E R

L I A B I L I T Y  INSURANCE. (a) A  m a l p r a c t i c e  i n s u r a n c e  p o l i c y  issued in 

this state to a h e a l t h  care p r o v i d e r  m u s t  i n c l u d e  c o v e r a g e  for any 

h o s p i t a l  at w h i c h  the h e a l t h  care p r o v i d e r  p r a c t i c e s , as an insured 

u n d e r  the policy.

(b) In this section, " h ealth c a r e  p r o v i d e r "  m e a n s  an audio l o g i s t  

l i c e n s e d  u nder AS 08.11; a c h i r o p r a c t o r  l i c e n s e d  u n d e r  AS 08.20; a 

dental h y g i e n i s t  l i c e n s e d  u n d e r  AS 08.32; a d e ntist l i c e n s e d  under 

AS 08.36; a n u r s e  license d under A S  08.68; a d i s p e n s i n g  o p t ic ian 

l i c e n s e d  u n d e r  AS 08.71; an o p t o m e t r i s t  l i c e n s e d  u n d e r  AS 08.72; a 

p h a r m a c i s t  l i c e n s e d  u n d e r  AS 08.80; a p h y s i c a l  t h e r a p i s t  or o c c u p a­

tional the rapist l i c e n s e d  u n d e r  AS 08.84; a p h y s i c i a n  l i c e n s e d  under  

AS 08.64; a podiat r i s t ;  a p s y c hologist, or a p s y c h o l o g i c a l  asso ciate 

licensed under A S  08.86.
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Chenoweth
4/25/89

BY T H E  L A B O R  AND
IN T H E  H O U S E  C O M M E R C E  COMMITTEE

H O U S E  BILL NO.

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S SIONA  BILL

For an A c t  entitled: "An Act a m e n d i n g  Rule 68 of the A l a s k a  Rules of Civil

P r o c e d u r e  r e l a t i n g  to the award of costs and attorney

fees and to the p a y m e n t  of p r e j u d g m e n t  i nteres t."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* S e c t i o n  1. Rule 68(b) of the A l a s k a  Rules of Civil P r o c e d u r e  is 

r e p e a l e d  and r e e n a c t e d  to read:

(b) If the ju d g m e n t  f i n a l l y  r e n d e r e d  by the court is

(1) m o r e  favor able to the o f feree than the offer, and the

o f f e r e e  is the p a r t y  d e f e nding a g ai nst the claim, the c o urt 'may r e­

quir e  the offeree to pay the o f f e ror's actual r e a s o n a b l e  costs i n c u r­

red  after  the m a k i n g  of the o f f e r  and the greater of

(A) the actual r e a s o n a b l e  attor ney's fees incurred by 

the offeror a f t e r  the m a k i n g  of the offer; or

(B) the attorne y's fees payable to the o f f eror as 

determ ined u n d e r  Rule 82(a);

(2) not m o r e  favor able to the offeree than the offer, the 

o f f e r e e  is the p a r t y  m a k i n g  the claim, and the offeree prevails, the 

o f f e r e e  shall pay the a ctual r e a s o n a b l e  costs and the actual 

r e a s o n a b l e  a ttorney' s fees incur r e d  by the offeror after the m a k i n g  of 

the o f f e r  and m a y  n o t  be a w a r d e d  costs or a ttor n e y ' s  fees incurred 

a f t e r  the m aking of the offer.

* Sec. 2. Rule 68 of the A l a s k a  '.ules of Civil P r o c e d u r e  is amended by 

a d d i n g  a n e w  su bsection to read:

(d) If the j u d g m e n t  f i nally r e n d e r e d  by the court is not more

- 1 -
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favora ble to the o f f eree than the offer, the p r e j u d g m e n t  interest

a c cru ed b efore j u d g m e n t  is e n tered  shall be a d j u s t e d  as follows:

(1) if the offeree is the p a r t y  m a k i n g  the claim, the

interest rate w i l l  be redu ced b y  the a m o u n t  s p e c i f i e d  in AS 09.30.065;

(2) if the offeree is the party d e f e n d i n g  against the

claim, the i n t e r e s t  rate will be i n c r e a s e d  by the a mount s p e c ified  in 

AS 09.30.065.

- 2 -
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Ford
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BY T HE L A B O R  A N D
IN T H E  H O U S E  C O M M E R C E  C O M M I T T E E

H O U S E  B I L L  NO.

IN THE L E G I S L A T U R E  OF THE STATE OF A L A S K A

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  SESSIO N

A  BILL

For an A c t  entitled: "An A c t  r e l a t i n g  to civil actions a g ainst insurers

for u n f a i r  or deceptive  acts."

3E IT E N A C T E D  BY THE L E G I S L A T U R E  OF T HE STATE OF ALASKA:

* S e c t i o n  1. AS 21.36 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

Sec. 21.36.025. D A M A G E S  R E S U L T I N G  F R O M  A N  U N F A I R  O R  D E C E P T I V E  

ACT. A n  insurer w h o  commits an u n f a i r  or d e c e p t i v e  act a g ainst an 

insured, is liable for the actual damages r e s u l t i n g  from the u n f a i r  or 

d e c e p t i v e  act. D a m a g e s  a w a r d e d  to an i n su red u n d e r  this section are 

n o t  s u b j e c t  to a l i m i t a t i o n  on l i a b i l i t y  c o n t a i n e d  in an insurance 

policy, if the p o l i c y  is i ssued by the insurer w h o  engages in the 

u n f a i r  or deceptive act.
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O r i g i n a l  s p o n s o r s :  C o t ten, L a r s o n ,
Hoffma'.i, e t  al.

B Y  T H E  L A B O R  A N D
IN T H E  H O U S E  C O M M E R C E  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 166 (LScC)

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  t o  c i v i l  a c t i o n s ;  a m e n d i n g  A l a s k a

R u l e  of  C i v i l  P r o c e d u r e  68; a n d  p r o v i d i n g  for an 

e f f e c t i v e  d a t e . "

BE I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. F I N D I N G S  A N D  P U R P O S E .  (a) T o r t  l a w  i n  t h i s  s t a t e  has 

g e n e r a l l y  b e e n  d e v e l o p e d  b y  t h e  c o u r t s  o n  a c a s s - b y - c a s e  b a s i s .  W h i l e  this 

p r o c e s s  h a s  r e s u l t e d  in s o m e  s i g n i f i c a n t  c h a n g e s  i n  t h e  law, i n c l u d i n g  

a m e l i o r a t i o n  o f  t h e  h a r s h n e s s  o f  m a n y  c o m m o n  l a w  d o c t r i n e s ,  t h e  l e g i s l a t u r e  

h a s  p e r i o d i c a l l y  i n t e r v e n e d  i n  o r d e r  t o  b r i n g  a b o u t  n e e d e d  r e f o r m s .  The 

p u r p o s e  o f  t h i s  A c t  is t o  e n a c t  f u r t h e r  r e f o r m s  i n  o r d e r  t o  c r e a t e  a more 

e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  a n d  r i s k  of  i n j u r y  a n d  i n c r e a s e  the 

a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y  o f  i n s u r a n c e .

(b) T h e  l e g i s l a t u r e  a l s o  f i n d s  c o m p a r a b l e  c o s t  i n c r e a s e s  in p r o f e s­

si o n a l  l i a b i l i t y  i n s u r a n c e .  E s c a l a t i n g  m a l p r a c t i c e  i n s u r a n c e  p r e m i u m s  

d i s c o u r a g e  p h y s i c i a n s  a n d  o t h e r  h e a l t h  c a r e  p r o v i d e r s  f r o m  i n i t i a t i n g  or 

c o n t i n u i n g  t h e i r  p r a c t i c e  o r  o f f e r i n g  n e e d e d  s e r v i c e s  t o  t h e  p u b l i c .  O t h e r  

p r o f e s s i o n a l s ,  s u c h  a s  a r c h i t e c t s  a n d  e n g i n e e r s ,  f a c e  s i m i l a r  d i f f i c u l t  

c h o i c e s ,  f i n a n c i a l  i n s t a b i l i t y ,  xnd u n l i m i t e d  r i s k  in p r o v i d i n g  s e r v i c e s  to 

t h e  p u b l i c .

(c) T h e  l e g i s l a t u r e  a l s o  f i n d s  t h a t  c i t i z e n s  s h o u l d  b e  e n c o u r a g e d  to 

s e r v o  a s  b o a r d  m e m b e r s  a n d  o f f i c e r s  o f  e l e c t r i c  o r  t e l e p h o n e  c o o p e r a t i v e s .  

T h e s e  o r g a n i z a t i o n s  s e r v e  i m p o r t a n t  g o v e r n m e n t a l  f u n c t i o n s ,  a n d  t h e i r  

v i t a l i t y  a n d  e f f e c t i v e n e s s  d e p e n d  u p o n  t h e  w i l l i n g n e s s  o f  e x p e r i e n c e d  

i n d i v i d u a l s  t o  s e e k  l e a d e r s h i p  a n d  d e c i s i o n - m a k i n g  r o l e s  w i t h i n  them.

- 1 -  C S H B  1 6 6 (L&C)
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Accordingly, t h e s e  b o a r d  m e m b e r s  a n d  o f f i c e r s  s h o u l d  b e  p r o t e c t e d  from 

liability a r i s i n g  from an act or o m i s s i o n  w i t h i n  the scope of t h e i r  duties, 

unless t h e  act o r  o m i s s i o n  c o n s t i t u t e s  g r o s s  negligence.

Id) I t  is t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e d u c e  c o s t s  a s s o c i a t e d

w i t h  t h e  t o r t  s y s t e m ,  w h i l e  e n s u r i n g  t h a t  a d e q u a t e  a n d  a p p r o p r i a t e  c o m p e n­

sa t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  is a v a i l a b l e .

(e) T h e  l e g i s l a t u r e  w i s h e s  t o  h e l p  m a t c h  l o s s e s  w i t h  c o m p e n s a t i o n  b y  

h e l p i n g  t o

(1) e n s u r e  t h a t  m o n e y  p a i d  t o  a n  i n j u r e d  p e r s o n  is a v a i l a b l e  .

w h e n  a n t i c i p a t e d  e x p e n s e s  o r  l o s s e s  o c c u r ;

(2) e n s u r e  t h a t  a c l a i m a n t  w i t h  s u b s t a n t i a l  i n j u r y  r e q u i r i n g

l o n g - t e r m  t r e a t m e n t  w i l l  h a v e  m o n e y  a v a i l a b l e  f o r  f u t u r e  m e d i c a l  c a r e ;

(3) r e d u c e  m e d i c a l  r e p a r a t i o n  s y s t e m  c o s t s  b y  e l i m i n a t i n g  t h o s e  

p o r t i o n s  o f  a w a r d s  t h a t  a r e  n o t  n e e d e d  t o  c o m p e n s a t e  t h e  c l a i m a n t ;

(4) e l i m i n a t e  d u p l i c a t e  r e c o v e r i e s ;  a n d

(5) r e d u c e  t h e  c o s t s  o f  l i t i g a t i o n .

(f) T h e  l e g i s l a t u r e  w i s h e s  t o  a c c u m u l a t e  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  

the c o s t s  t o  s o c i e t y  o f  t h e  t o rt, h e a l t h  c a re, a n d  i n s u r a n c e  s y s t e m s  as 

t h e y  a r e  p r e s e n t l y  c o n s t i t u t e d .  T h i s  i n f o r m a t i o n  is n e c e s s a r y  t o  d e t e r m i n e  

w h e t h e r  t h e  t o r t ,  h e a l t h  care, a n d  i n s u r a n c e  s y s t e m s  as t h e y  a r e  p r e s e n t l y  

c o n s t i t u t e d  a r e  f a i r l y  s e r v i n g  v i c t i m s  a n d  w h e t h e r  a d i s p r o p o r t i o n a t e  

a m o u n t  o f  c o m p e n s a t i o n  d o l l a r s  a r e  a b s o r b e d  b y  t h e  system.

(g) T h e  l e g i s l a t u r e  f i n d s  t h a t  it is e x t r e m e l y  d i f f i c u l t  t o  d e f e n d  

a g a i n s t  a c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  a n d  w i t n e s s e s  h a v e  

d i s a p p e a r e d .  T h e  l e g i s l a t u r e  f i n d s  t h a t  o n  t h e  w h o l e  s o c i e t y  is b e t t e r  

s e r v e d  b y  a r e a s o n a b l e  s t a t u t e  o f  r e p o s e  e v e n  t h o u g h  in  a f e w  l i m i t e d  

i n s t a n c e s  i n j u r i e s  m a y  g o  w i t h o u t  c o m p e n s a t i o n .

* Sec. 2. A S  0 9 . 1 0 . 0 5 5 ( a )  is r e p e a l e d  a n d  r e e n a c t e d  t o  read:

(a) N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 4 0 ,  a p e r s o n  m a y  n o t  b r i n g  an

CSHB 1 6 6 (L&C) -2-



a c t i o n  f o r  p e r s o n a l  i n j u r y ,  death, p r o p e r t y  d a m a g e ,  c o n t r i b u t i o n  o r  

i n d e m n i t y  a r i s i n g  f r o m  a d e f i c i e n c y  i n  t h e  c o n s t r u c t i o n  o r  t h e  desi g n ,  

p l a n n i n g ,  s u p e r v i s i o n ,  o r  o b s e r v a t i o n  o f  c o n s t r u c t i o n ,  of a n  i m p r o v e­

m e n t  t o  r e a l  p r o p e r t y ,  u n l e s s  t h e  a c t i o n  is b r o u g h t  w i t h i n  10 y e a r s  of 

t h e  d a t e  o f  s u b s t a n t i a l  c o m p l e t i o n  o f  t h e  i m p r o v e m e n t  t o  r e a l  p r o p e r­

ty.

■' Sec. 3. A S  0 9 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  read:

Sec. 0 9 . 1 0 . 0 6 5 .  L I M I T A T I O N  O N  A C T I O N S  I N V O L V I N G  A  H E A L T H  C A R E  

P R O V I D E R .  (a) N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 4 0 ,  a n  a c t i o n  b a s e d  on 

p r o f e s s i o n a l  n e g l i g e n c e  m a y  n o t  b e  b r o u g h t  a g a i n s t  a h e a l t h  c a r e  

p r o v i d e r  b y  a p e r s o n  w h o  is, on t h e  d a t e  o f  t h e  a l l e g e d  n e g l i g e n t  a c t  

o r  o m i s s i o n

(1) 10 y e a r s  o f  a g e  o r  o l d e r ,  u n l e s s  t h e  a c t i o n  is b r o u g h t  

w i t h i n  t h r e e  y e a r s  o f  t h e  d a t e  o f  i n j u r y ,  o r  o n e  y e a r  a f t e r  a c c r u a l  of 

t h e  a c t i o n ,  w h i c h e v e r  p e r i o d  is s h o r t e r ;

(2) l e s s  t h a n  10 y e a r s  o f  age, u n l e s s  t h e  a c t i o n  is b r o u g h t  

w i t h i n  t h r e e  y e a r s  o f  t h e  d a t e  o f  i n j u r y ,  o r  b e f o r e  t h e  p e r s o n ' s  11 t h  

b i r t h d a y ,  w h i c h e v e r  p e r i o d  is l o n ger.

(b) T h e  l i m i t a t i o n  i m p o s e d  u n d e r  (a) o f  t h i s  s e c t i o n  is t o l l e d  

d u r i n g  a n y  p e r i o d  in  w h i c h  t h e r e  e x i s t s

(1) fr a u d ,  i n c l u d i n g  f r a u d  o r  c o l l u s i o n  b e t w e e n  a p a r e n t  or 

g u a r d i a n  a n d  a n  i n s u r e r  o r  h e a l t h  c a r e  p r o v i d e r ,  r e s u l t i n g  in the 

f a i l u r e  t o  b r i n g  o n  a c t i o n  on  b e h a l f  o f  a n  i n j u r e d  m i n o r ;

(2) i n t e n t i o n a l  c o n c e a l m e n t ;  o r

(3) t h e  u n d i s c o v e r e d  p r e s e n c e  o f  a f o r e i g n  body, t h a t  h a s  

n o  t h e r a p e u t i c  o r  d i a g n o s t i c  p u r p o s e  o r  e f f e c t ,  in t h e  b o d y  of t h e  

i n j u r e d  p e r s o n  a n d  t h e  a c t i o n  is b a s e d  o n  t h e  p r e s e n c e  of  t h e  f o r e i g n  

body.

(c) I n  t h i s  s e c t i o n ,
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(1) " h e a l t h  c a r e  p r o v i d e r "  h a s  t h e  m e a n i n g  g i v e n  in A S  18.-

2 3 . 0 7 0 ;

(2) " p r o f e s s i o n a l  n e g l i g e n c e "  m e a n s  a n e g l i g e n t  a c t  or

o m i s s i o n  b y  a h e a l t h  c a r e  p r o v i d e r  i n  r e n d e r i n g  p r o f e s s i o n a l  s e r v i c e s ;

(3) " p r o f e s s i o n a l  s e r v i c e s "  m e a n s  s e r v i c e s  p r o v i d e d  b y  a

h e a l t h  c a r e  p r o v i d e r  t h a t  a r e  w i t h i n  t h e  s c o p e  o f  s e r v i c e s  for w h i c h  

t h e  p e r s o n  is l i c e n s e d ,  a n d  t h a t  a r e  n o t  p r o h i b i t e d  u n d e r  t h e  p e r s o n ' s  

l i c e n s e  o r  b y  a h o s p i t a l  in w h i c h  t h e  s e r v i c e s  a r e  p r o v i d e d .

* Sec. 4. A S  0 9 . 1 0 . 0 7 0  is a m e n d e d  to  read:

Sec. 0 9 . 1 0 . 0 7 0 .  A C T I O N S  T O  B E  B R O U G H T  I N  T W O  YE A R S .  A  [NO] 

p e r s o n  m a y  n o t  b r i n g  a n  a c t i o n  (1) f o r  l i b e l ,  s l a n d e r ,  a s sault, b a t­

tery ,  s e d u c t i o n ,  o r  f a l s e  i m p r i s o n m e n t  [, O R  F O R  A N Y  I N J U R Y  T O  T H E  

P E R S O N  O R  R I G H T S  O F  A N O T H E R  N O T  A R I S I N G  O N  C O N T R A C T  A N D  N O T  S P E C I F­

I C A L L Y  P R O V I D E D  O T H E R W I S E ] ;  (2) u p o n  a s t a t u t e  f o r  a f o r f e i t u r e  o r  

pe- 't y  t o  t h e  s t a t e ;  o r  (3) u p o n  a l i a b i l i t y  c r e a t e d  b y  s tatute, 

ot. . t h a n  a p e n a l t y  o r  f o r f e i t u r e ;  u n l e s s  c o m m e n c e d  w i t h i n  t w o  yea r s .

* Sec. 5. A S  0 9 . 1 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  t o  read:

Sec. 0 9 . 1 0 . 0 7 5 .  L I M I T A T I O N  O N  A C T I O N S  I N V O L V I N G  I N J U R Y  T O  P E R S O N  

O R  P R O P E R T Y .  (a) N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 4 0 ,  a p e r s o n  m a y  n o t  

b r i n g  a n  a c t i o n  f o r  p e r s o n a l  injury, d e a t h ,  o r  p r o p e r t y  d a m a g e  u n l e s s

t h e  a c t i o n  is b r o u g h t  w i t h i n  t w o  y e a r s  o f  t h e  a c c r u a l  o f  t h e  action.

(b) T h i s  s e c t i o n  d o e s  n o t  a p p l y  if a s h o r t e r  p e r i o d  of  t i m e  f o r  

b r i n g i n g  t h e  a c t i o n  is  i m p o s e d  u n d e r  a n o t h e r  p r o v i s i o n  o f  law.

(c) I n  t h i s  s e c t i o n ,  " a c c r u a l "  m e a n s  t h e  d a t e  t h a t  t h e  p e r s o n  

d i s c o v e r s  o r  s h o u l d  h a v e  d i s c o v e r e d  t h e  p e r s o n ' s  r i g h t  to  b r i n g  an 

a c t i o n -

* Sec. 6. AS 0 9 . 1 7 . 0 2 0  is a m e n d e d  t o  read:

Sec. 0 9 . 1 7 . 0 2 0 .  P U N I T I V E  D A M A G E S .  P u n i t i v e  d a m a g e s  m a y  n o t  b e  

a w a r d e d  in a n  a c t i o n ,  w h e t h e r  in tort, c o n t r a c t ,  o r  o t h e r w i s e ,  u n l e s s  
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s u p p o r t e d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  o f  m a l i c e ,  b a d  m o t i v e ,  or 

r e c k l e s s  i n d i f f e r e n c e  t o  t h e  i n t e r e s t s  o f  a n o t h e r .

* S e c .  7. A S  0 9 . 1 7 . 0 3 0  is a m e n d e d  t o  read:

Sec. 0 9 . 1 7 . 0 3 0 .  D A M A G E S  R E S U L T I N G  F R O M  C O M M I S S I O N  O F  A  CRIME. A 

p e r s o n  w h o  s u f f e r s  p e r s o n a l  i n j u r y  o r  d e a t h  m a y  n o t  r e c o v e r  d a m a g e s  

f o r  t h e  p e r s o n a l  i n j u r y  o r  d e a t h  if t h e  i n j u r i e s  o r  d e a t h  o c c u r r e d  

w h i l e  t h e  p e r s o n  w a s  e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a c r i m e  [FELONY], 

t h e  p e r s o n  h a s  b e e n  c o n v i c t e d  o f  t h e  c r i m e  [ F E L O N Y ] , i n c l u d i n g  c o n­

v i c t i o n  b a s e d  o n  a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e ,  a n d  t h e  

c r i m e  [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  t o  t h e  i n j u r y  o r  death. 

[ T H I S  S E C T I O N  DO E S  N O T  A F F E C T  A  R I G H T  O F  A C T I O N  U N D E R  42 U . S . C .  1983.]

* Sec. 8. A S  0 9 . 1 7 . 0 3 0  is a m e n d e d  b y  a d d i n g  n e w  s u b s e c t i o n s  to read:

(b) T h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  a p e r s o n  w h o  s u f f e r s  p e r s o n a l

i n j u r y  o r  d e a t h  if t h e  p e r s o n  l i a b l e  for t h e  d a m a g e s

(1) w a s  e n g a g e d  i n  t h e  c o m m i s s i o n  o f  a c r i m e  at  t h e  t i m e  

t h e  p e r s o n a l  i n j u r y  o r  d e a t h  o c c u r r e d ;  a n d

(2) h a s  b e e n  c o n v i c t e d  of  t h e  cri m e ,  i n c l u d i n g  c o n v i c t i o n  

b a s e d  o n  a g u i l t y  p l e a  o r  p l e a  o f  n o l o  c o n t e n d e r e .

(c) I n  t h i s  s e c t i o n  " c r i m e "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  1 1 . 8 1 . -  

9 0 0 ( b ) .

* Sec. 9. A S  0 9 . 1 7 . 0 4 0 ( d )  is a m e n d e d  t o  read:

(d) I n  an a c t i o n  t o  r e c o v e r  d a m a g e s ,  t h e  c o u r t  shall, at  the 

r e q u e s t  o f  a [AN I N J U R E D ]  p a r t y ,  e n t e r  j u d g m e n t  o r d e r i n g  t h a t  a m o u n t s  

a w a r d e d  a j u d g m e n t  c r e d i t o r  f o r  f u t u r e  d a m a g e s  b e  p a i d  t o  t h e  m a x i m u m  

e x t e n t  f e a s i b l e  b y  p e r i o d i c  p a y m e n t s  r a t h e r  t h a n  b y  a l u m p - s u m  p a y -  

m e n t . if t h e  a m o u n t  a w a r d e d  f o r  f u t u r e  d a m a g e s  e q u a l s  or  e x c e e d s

$ 5 0 , 0 0 0 .  I f  a p o r t i o n  o f  t h e  j u d g m e n t  a w a r d e d  is o w e d  t o  a n  a t t o r n e y

u n d e r  a c o n t i n g e n t  f e e  a g r e e m e n t ,  t h a t  p o r t i o n  o f  t h e  j u d g m e n t  shall 

b e  r e d u c e d  t o  p r e s e n t  v a l u e .
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* Se c .  10. A S  0 9 . 1 7 . 0 4 0 ( e )  is a m e n d e d  t o  read:

(e) T h e  c o u r t  s h a l l  [MAY] r e q u i r e  s e c u r i t y  b e  p o s t e d ,  in o r d e r  

t o  e n s u r e  t h a t  f u n d s  a r e  a v a i l a b l e  a s  p e r i o d i c  p a y m e n t s  b e c o m e  due^. 

u n l e s s  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  d e b t  is a d e q u a t e l y  s e c u r e d . The 

c o u r t  m a y  n o t  r e q u i r e  s e c u r i t y  t o  b e  p o s t e d  i f  a n  a u t h o r i z e d  insurer, 

a s  d e f i n e d  i n  AS 2 1 . 9 0 . 9 0 0 ,  a c k n o w l e d g e s  t o  t h e  c o u r t  i t s  o b l i g a t i o n  

t o  d i s c h a r g e  t h e  j u d g m e n t .

* Se c .  11. A S  0 9 . 1 7 . 0 4 0 ( f )  is a m e n d e d  t o  read:

(f) A  j u d g m e n t  o r d e r i n g  o a y m e n t  o f  f u t u r e  d a m a g e s  b y  p e r i o d i c  

p a y m e n t  s h a l l  s p e c i f y  t h e  recij. ent, t h e  d o l l a r  a m o u n t  o f  t h e  p a y­

m e n t s ,  t h e  i n t e r v a l  b e t w e e n  p a y m e n t s ,  [AND] t h e  n u m b e r  o f  p a y m e n t s  or 

t h e  p e r i o d  o f  t i m e  o v e r  w h i c h  p a y m e n t s  s h a l l  b e  m a d e , a n d  s h a l l  in­

c l u d e  a n  a m o u n t  r e p r e s e n t i n g  f u t u r e  p a y m e n t s  f o r  a n t i c i p a t e d  i n f l a­

t i o n . P a y m e n t s  m a y  b e  m o d i f i e d  o n l y  in  t h e  e v e n t  o f  t h e  d e a t h  o f  the

j u d g m e n t  c r e d i t o r ,  i n  w h i c h  c a s e  p a y m e n t s  m a y  n o t  b e  r e d u c e d  o r  t e r m i­

na t e d ,  b u t  s h a l l  b e  p a i d  t o  p e r s o n s  t o  w h o m  t h e  j u d g m e n t  c r e d i t o r  owed

a d u t y  o f  s u p p o r t ,  as p r o v i d e d  b y  law, i m m e d i a t e l y  b e f o r e  d e a t h .  In

t h e  e v e n t  t h e  j u d g m e n t  c r e d i t o r  o w e d  n o  d u t y  o f  s u p p o r t  t o  d e p e n d e n t s  

a t  t h e  t i m e  of  t h e  j u d g m e n t  c r e d i t o r ' s  de a t h ,  t h e  m o n e y  r e m a i n i n g  

s h a l l  b e  d i s t r i b u t e d  in  a c c o r d a n c e  w i t h  a w i l l  of  t h e  d e c e a s e d  j u d g­

m e n t  c r e d i t o r  a c c e p t e d  in t o  p r o b a t e  o r  u n d e r  t h e  i n t e s t a t e  l a w s  o f  the 

s t a t e  i f  t h e  d e c e a s e d  h a d  n o  w i l l .

* Sec. 12. A S  0 9 . 1 7 . 0 5 0 ( a )  is a m e n d e d  t o  read:

(a) U n l e s s  t h e  a c t  o r  o m i s s i o n  c o n s t i t u t e d  g r o s s  n e g l i g e n c e ,  a 

p e r s o n  m a y  n o t  r e c o v e r  t o r t  d a m a g e s  f o r  p e r s o n a l  i n j u r y ,  de a t h ,  or

d a m a g e  t o  p r o p e r t y  f o r  a n  a c t  o r  o m i s s i o n  t o  a c t  i n  t h e  c o u r s e  and

s c o p e  o f  o f f i c i a l  d u t i e s ,  f r o m  [ONE OF] t h e  f o l l o w i n g :
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(2) a m e m b e r  of the b o a r d  of directors of a p u b l i c  or 

nonpro fit hospital, or a m ember of a ci tizen's advisory b o a r d  of any 

h o s p i t a l ;

(3) a m e m b e r  of a school boa rd o f  a school district;

(4) a m e m b e r  of the g o v e r n i n g  body, a commission, or a 

citizen's a d v i s o r y  committee of a m u n i c i p a l i t y  of the statej_

(5) a m e m b e r  of the b o a r d  of directors or an o f f i c e r  of an 

electric or t e l e p h o n e  c oo perative o r g a n i z e d  u nder AS 1 0 . 2 5 .

* Sec. 13. AS 09.17.07 0 is re pealed and r e e n a c t e d  to read:

Sec. 09.17.070. C OLLAT E R A L  BENEFITS. (a) A  party d e f e n d i n g

against a c l a i m  m a y  introduce evi dence of amounts rece ived or to be 

received b y  the c laimant as c o m p e n s a t i o n  for the same injury from the 

following c o l l a t e r a l  sources:

(1) 42 U.S.C. 301 - 1397 (Social Security Act);

(2) state or federal income d i s a b i l i t y  or w o r k e r ' s  c o m p e n­

sation b e n e f i t s ;

(3) health, sickness, accident, or income insurance; or

(4) a contract  or agr ee m e n t  to pay medical, hospital,

dental, or o t h e r  h e a l t h  care services.

(b) If the party defending against the claim elects to i n t r odu ce 

evidence under (a) of this section, the claimant m a y  introduce e v i­

dence of the a mou nt that the claimant ha s paid or c o n t r i b u t e d  to

secure the r i g h t  to an insurance benefit, contract, or a g r e e m e n t

introduced b y  the party defending against the claim as evidence.

(c) A source of collateral benefit s i ntroduced under (a) of this 

section may not r e co ver from the c laimant an amount paid as c o m p e n­

sation for the injury, and may not be s ubrog a t e d  to the rights of the 

claimant against the p a r t y  defending again st the claim.

* Sec. 14. AS 09.30.070(a) is a m ended to read:
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(a) T h e  r a t e  o f  i n t e r e s t  o n  j u d g m e n t s  a n d  d e c r e e s  for t h e  p a y­

m e n t  o f  m o n e y  is t h a t  r a t e  o f  i n t e r e s t  p a i d  b v  m e m b e r  b a n k s  o f  the 

1 2 t h  F e d e r a l  R e s e r v e  D i s t r i c t  o n  s i x - m o n t h  t r e a s u r y  b i l l s  a v e r a g e d  

o v e r  t h e  v e a r  p r i o r  t o  t h e  e n t r y  of  t h e  j u d g m e n t  o r  d e c r e e  [10.5 

P E R C E N T  A  Y E A R ] , e x c e p t  t h a t  a j u d g m e n t  o r  d e c r e e  f o u n d e d  o n  a c o n­

t r a c t  in w r i t i n g ,  p r o v i d i n g  f o r  t h e  p a y m e n t  o f  i n t e r e s t  u n t i l  p a i d  at 

a s p e c i f i e d  r a t e  n o t  e x c e e d i n g  t h e  l e g a l  r a t e  o f  i n t e r e s t  f o r  t h a t  

t y p e  o f  c o n t r a c t ,  b e a r s  i n t e r e s t  a t  t h e  r a t e  s p e c i f i e d  in t h e  c o n t r a c t  

if  t h e  i n t e r e s t  r a t e  is s e t  o u t  in t h e  j u d g m e n t  o r  d e c r e e .

* Sec. 15. A S  0 9 . 3 0 . 0 7 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t o  read:

(c) P r e j u d g m e n t  i n t e r e s t  m a y  n o t  b e  a w a r d e d  f o r  f u t u r e  e c o n o m i c  

o r  n o n e c o n o m i c  d a m a g e s .

* Sec. 16. A S  0 9 . 5 5 . 5 8 0 ( a )  is a m e n d e d  t o  r ead:

(a) E x c e p t  a s  p r o v i d e d  u n d e r  (f) o f  t h i s  s e c t i o n ,  w h e n  t h e  d e a t h  

o f  a p e r s o n  is c a u s e d  b y  t h e  w r o n g f u l  a c t  o r  o m i s s i o n  o f  a n other, the 

p e r s o n a l  r e p r e s e n t a t i v e s  o f  t h e  f o r m e r  m a y  m a i n t a i n  a n  a c t i o n  t h e r e f o r  

a g a i n s t  t h e  l a t t e r ,  if t h e  f o r m e r  m i g h t  h a v e  m a i n t a i n e d  a n  action, h a d  

t h e  p e r s o n  li v e d ,  a g a i n s t  t h e  l a t t e r  / i r  a n  i n j u r y  d o n e  b y  t h e  same 

a c t  o r  o m i s s i o n .  T h e  a c t i o n  s h a l l  b e  c o m m e n c e d  w i t h i n  t w o  y e a r s  a f t e r  

t h e  death, a n d  t h e  d a m a g e s  t h e r e i n  s h a l l  b e  t h e  d a m a g e s  the c o u r t  or 

j u r y  m a y  c o n s i d e r  f a i r  a n d  just. T h e  a m o u n t  r e c o v e r e d ,  if any, s h all 

b e  e x c l u s i v e l y  f o r  t h e  b e n e f i t  of t h e  d e c e d e n t ' s  s p o u s e  and c h i l d r e n  

w h e n  t h e  d e c e d e n t  is s u r v i v e d  b y  a s p o u s e  o r  c h i l d r e n ,  or o t h e r  d e p e n­

den t s .  W h e n  t h e  d e c e d e n t  is n o t  s u r v i v e d  b y  a [NO] spouse, [OR] 

children*, o r  o t h e r  d e p e n d e n t s ,  t h e  a m o u n t  r e c o v e r e d  s h a l l  b e  a d m i n i s­

t e r e d  as o t h e r  p e r s o n a l  p r o p e r t y  o f  t h e  d e c e d e n t  b u t  s h a l l  b e  l i m i t e d  

t o  p e c u n i a r y  l o s s  a n d  m a y  n o t  e x c e e d  $ 1 0 0 , 0 0 0 ,  e x c e p t  for d a m a g e s  

a w a r d e d  u n d e r  fc) (61 o f  t h i s  s e c t i o n . W h e n  t h e  p l a i n t i f f  p r e v a i l s ,  

t h e  t r i a l  c o u r t  s h a l l  d e t e r m i n e  t h e  a l l o w a b l e  c o s t s  a n d  e x p e n s e s  of 
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t h e  a c t i o n  a n d  may, i n  i t s  d i s c r e t i o n ,  r e q u i r e  n o t i c e  a n d  h e a r i n g

t h e r e o n .  T h e  a m o u n t  r e c o v e r e d  s h a l l  b e  d i s t r i b u t e d  o n l y  a f t e r  p a y m e n t

o f  a l l  c o s t s  a n d  e x p e n s e s  o f  s u i t  a n d  d e b t s  a n d  e x p e n s e s  o f  a d m i n i s­

t r a t i o n .

* Sec. 17. AS 2 1 . 0 6 . 1 1 0  is a m e n d e d  t o  read:

Sec. 2 1 . 0 6 . 1 1 0 .  D I R E C T O R ' S  A N N U A L  R E P O R T .  A s  e a r l y  in each 

c a l e n d a r  y e a r  as is r e a s o n a b l y  p o s s i b l e  t h e  d i r e c t o r  s h a l l  p r e p a r e  and 

d e l i v e r  a n  a n n u a l  r e p o r t  t o  t h e  l e g i s l a t u r e  a n d  t h e  c o m m i s s i o n e r ,  

s h o w i n g ,  w i t h  r e s p e c t  t o  t h e  p r e c e d i n g  c a l e n d a r  y e a r ,

(1) a l i s t  o f  t h e  a u t h o r i z e d  i n s u r e r s  t r a n s a c t i n g  i n s u r a n c e

i n  A l a s k a ,  w i t h  s u c h  s u m m a r y  o f  t h e i r  f i n a n c i a l  s t a t e m e n t  as the 

d i r e c t o r  c o n s i d e r s  a p p r o p r i a t e ;

(2) t h e  n a m e  o f  e a c h  i n s u r e r  w h o s e  b u s i n e s s  w a s  c l o s e d

d u r i n g  t h e  year, t h e  c a u s e  o f  t h e  c l o s i n g ,  a n d  t h e  a m o u n t  o f  a s c e r­

t a i n a b l e  a s s e t s  a n d  l i a b i l i t i e s  o f  e a c h  c l o s e d  b u s i n e s s ;

(3) t h e  n a m e  o f  e a c h  i n s u r e r  a g a i n s t  w h i c h  d e l i n q u e n c y  or 

s i m i l a r  p r o c e e d i n g s  w e r e  i n s t i t u t e d ,  a n d  a c o n c i s e  s t a t e m e n t  of t h e  

f a c t s  w i t h  r e s p e c t  t o  e a c h  p r o c e e d i n g  a n d  i t s  p r e s e n t  s t a t u s ;

(4) a s t a t e m e n t  i n  r e g a r d  t o  e x a m i n a t i o n  o f  r a t i n g  o r g a n i­

zat i o n s ,  a d v i s o r y  o r g a n i z a t i o n s ,  j o i n t  u n d e r w r i t e r s ,  a n d  j o i n t  r e i n­

s u r e r s  as r e q u i r e d  b y  A S  2 1 . 3 9 . 1 2 0 ;

(5) t h e  r e c e i p t s  a n d  e x p e n s e s  o f  t h e  d i v i s i o n  f o r  t h e  year;

(6) r e c o m m e n d a t i o n s  o f  t h e  d i r e c t o r  a s  t o  a m e n d m e n t s  or

s u p p l e m e n t a t i o n  o f  l a w s  a f f e c t i n g  i n s u r a n c e ,  o r  t h e  o f f i c e  o f  d i r e c­

tor;

(7) o t h e r  p e r t i n e n t  i n f o r m a t i o n  a n d  m a t t e r s  t h e  d i r e c t o r  

c o n s i d e r s  properj.

(8) an a n a l y s i s  o f  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  rate 

c h a n g e s  o c c u r r i n g  as a r e s u l t  o f  c o u r t  d e c i s i o n s  in t h e  state
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i n v o l v i n g  p e r s o n a l  i n j u r y  o r  d e a t h .

* Sec. 18. A S  0 9 . 1 0 . 0 5 5 ( b ) ,  A S  0 5 . 1 7 . 0 1 0 ( c ) ,  0 9 . 1 7 . 0 4 0 ( c ) ,  a n d  A S  09.-

5 5 . 5 4 8  a r e  r e p e a l e d .

* Sec. 19. R E P O R T .  T h e  D e p a r t m e n t  of  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p­

ment, w i t h  t h e  c o o p e r a t i o n  o f  a l l  s t a t e  a g e n c i e s ,  s h a l l  r e p o r t  t o  the 

l e g i s l a t u r e  b y  t h e  3 0 t h  d a y  o f  t h e  S e c o n d  S e s s i o n  of t h e  S e v e n t e e n t h  A l a s k a  

S t a t e  L e g i s l a t u r e  o n  c l o s e d  i n s u r a n c e  c l a i m s  a n d  i n s u r a n c e  c o m p a n y  f i­

nanc e s .  T h e  r e p o r t  m u s t  c o n s i s t  o f

(1) a s t u d y  o f  c l o s e d  i n s u r a n c e  c l a i m s  t o  i d e n t i f y

(A) t h e  e x t e n t  t o  w h i c h  t h e  l e g a l  s y s t e m  h a s  o r  h a s  not

b e e n  t h e  c a u s e  o f  d r a m a t i c  l i a b i l i t y  i n s u r a n c e  i n c r e a s e s  o r  d e c r e a s e s

a n d  c o v e r a g e  r e d u c t i o n  i n  c r i s i s  l i n e s  in  t h e  state;

(B) h o w  v i c t i m s  ai.~ f a r i n g  u n d e r  t h e  p r e s e n t  s y s t e m ?

(C) w h a t  t h e  v a r i o u s  s p e c i f i c  t o r t  r e f o r m  m e a s u r e s  h a v e  

a c t u a l l y  a c c o m p l i s h e d ;  a n d

(D) if t h e  p a s s a g e  o f  t h i s  A c t  h a s  r e s u l t e d  in a m e a s u r a b l e  

d e c r e a s e  i n  i n s u r a n c e  r a t e s  in  t h e  state;

(2) a s t u d y  o f  i n s u r a n c e  c o m p a n y  f i n a n c e s  t o  d e t e r m i n e  the

e x t e n t  t o  w h i c h

(A) d r a m a t i c  l i a b i l i t y  i n s u r a n c e  r a t e  i n c r e a s e s  a n d  c o v e r­

a g e  l i m i t a t i o n s  in t h e  s t a t e  are, o r  a r e  not, c o s t - j u s t i f i e d  in r e­

l a t i o n  t o  a w a r d s ,  s e t t l e m e n t s ,  a n d  r e l e v a n t  c o u r t  d e c i s i o n s  in the 

s t a t e  i n v o l v i n g  p e r s o n a l  i n j u r y ,  death, o r  p r o p e r t y  d a m a g e  b a s e d  on 

f a u l t ?  a n d

(B) l e g i s l a t i v e  o r  r e g u l a t o r y  a c t i o n s  a f f e c t i n g  t h e  t o r t  

s y s t e m  i n  t h e  s t a t e  a r e  n e c e s s a r y  t o  r e s o l v e  t h e  s t a t e ' s  l i a b i l i t y  

i n s u r a n c e  r a t e  i n c r e a s e s .

* Sec. 20. A S  0 9 . 3 0 . 0 7 0  (c) , a s  a d d e d  b y  sec. 15 of  t h i s  A c t ,  h a s  the

e f f e c t  o f  a m e n d i n g  A l a s k a  R u l e  o f  C i v i l  P r o c e d u r e  68 b y  p r o v i d i n g  t h a t
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p r e j u d g m e n t  i n t e r e s t  m a y  n o t  b e  a w a r d e d  f o r  f u t u r e  e c o n o m i c  o r  n o n e c o n o m i c  

d a m a g e s .

* Sec. 21. A P P L I C A B I L I T Y .  T h i s  A c t  a p p l i e s  t o  a l l  c a u s e s  o f  a c t i o n  

a c c r u i n g  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  Ac t .

* Sec. 22. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) .
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BY T H E  L A B O R  AND
IN T H E  H O U S E  C O M M E R C E  COMMI TTEE

H O U S E  BILL NO.

IN T H E  L E G I S L A T U R E  OF THE STA TE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A  BILL

For an A c t  entitled: "An Act amending Rule 68 of the A l a s k a  Rules of Civil

P r o c e d u r e  r e l a t i n g  to the award of costs and attorney 

fees and to the p a y m e n t  of p r e j u d g m e n t  i n t e r e s t . "

BE IT E N A C T E D  B Y  THE L E G I S L A T U R E  OF THE S TATE OF ALASKA:

* S e c t i o n  1. R u l e  68(b) of the A l a s k a  Rules of C i v i l  P r o c e d u r e  is

r e p e a l e d  a n o  r e e n a c t e d  l g  r e a d :

(b) If the j u d g m e n t  fina lly r e n d e r e d  by the court is

(1) m o r e  fav orable to the o f feree than the offer, and the 

o f f e r e e  is the p a r t y  defendi ng a g a i n s t  the claim, the c ourt m a y  r e­

qui r e  the offeree to pay the offer or's actual r e a s o n a b l e  costs i n c u r­

re d  aft er the m a k i n g  of the offer  and the greater of

(A) the actual r e a s o n a b l e  attorney's fees i n c u r r e d  by 

the offeror a f t e r  the m a k i n g  of the offer; or

(B) the attorney's fees p a yable to the o f f e r o r  as 

d e t e r m i n e d  u n d e r  Rule 82(a);

(2) not  m o r e  favorable to the offeree than the offer, the 

of f e r e e  is the p a r t y  m a k i n g  the claim, and the o f feree p r e v a i l s ,  the 

of f e r e e  shall p a y  the actual r e a s o n a b l e  costs and the actual 

r e a s o n a b l e  at torn e y ' s  fees incurred by the offeror afte r the m a k i n g  of 

the o f f e r  and m a y  not be a w arded costs or a ttorney's fees incurred 

a f t e r  the m a k i n g  of the offer.

*  Sec. 2. Rule 68 of the A lask a Rules of Civil P r o c e d u r e  is a m e n d e d  by 

ad d i n g  a n e w  s u b s e c t i o n  to read:

(d) If the j u d g m e n t  finally r e n d e r e d  b y  the court is not more

- 1 -



fa v o r a b l e  to t he o f f e r e e  than the offer, the p r e j u d g m e n t  interest

a c c r u e d  b e f o r e  j u d g m e n t  is e n t e r e d  shall b e  a d j u s t e d  as follows:

(1) if the offeree is the p a r t y  m a k i n g  the claim, the

i n t e r e s t  r a t e  w i l l  b e  r e d u c e d  by the a m o u n t  s p e c i f i e d  in AS 09.30.065;

(2) if the offeree is the p a r t y  d e f e nding a g a i n s t  the

claim, the i n t e r e s t  r a t e  will be i n c r e a s e d  by the amount s p e c i f i e d  in 

AS 09.30.065.
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1 BY T H E  L A B O R  AND
IN T H E  H O U S E  C O M M E R C E  COMMITTEE

CS F O R  H OU SE BILL NO. 166 (L&C)

IN THE L E G I S L A T U R E  O F  THE S TATE O F  A L A S K A  

S I X T E E N T H  LEGISL A T U R E  - F I R S T  S E S S I O N

A BILL

For a n  Act entitled: "An A c t  r e l a t i n g  to civil actions; a m e n d i n g  A l aska

Rule of Civil P r o c e d u r e  68; and p r o v i d i n g  for an 

e f f e c t i v e  date."

BE IT ENACT ED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. FINDINGS A N D  PURPOSE. (a) C i vil j u s t i c e  in this state 

has g e n e r a l l y  been de veloped by the courts on a c a s e - b y - c a s e  basis. This 

p r o c e s s  has resulted  in some significant chan ges in the law, and the l e g i s­

lature has p e r iodical ly inter v e n e d  to b r i n g  a b o u t  n e e d e d  reforms. The 

p u r p o s e  of this Act is to enact further r e f o r m s  t h a t  create a m o r e  e q u i t a­

ble d i s t r i b u t i o n  of the cost and risk of injury.

(b) The legislature also finds that u n n e c e s s a r i l y  h i g h  m a l p r a c t i c e  

insurance premiums di scourage phy sicians and o t h e r  h e a l t h  care providers 

from i nitiati ng or co ntin u i n g  their p r a c t i c e  or o f f e r i n g  n e e d e d  services to 

the public. Other profess ionals, such as a r c h i t e c t s  and engineers, face 

s i mil ar difficult choices, financial instability, and r i s k  in p r o v iding  

services to the public.

(c) The legislature also finds that citizens s hou ld be e n c o u r a g e d  to 

serve as board members of electric or t e l e p h o n e  cooperatives . These 

o r g a n i z a t i o n s  serve important g o v ernm ental functions, and t h e i r  v i t alit y 

and e ffect i v e n e s s  depend u p o n  the w i llingness o f  e x p e r i e n c e d  i n d i v i d u a l s  to 

seek leadershi p and d e c i s i o n - m a k i n g  roles w i t h i n  them. A c cordingly , these 

board m e m b e r s  should be g i v e n  some p r o t e c t i o n  from l i a b ility a r i s i n g  from 

an act or omission w i t h i n  the scope of their duties.

(d) It is the intent of the legislature to r e d u c e  costs a s s o c i a t e d
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w i t h  the civil justice system, w h i l e  e n s u r i n g  that adequate and approp r i a t e  

c o m p e n s a t i o n  for persons injured through the fault of others is available.

(e) The l e gis lature w i s h e s  to h e l p  m a t c h  losses w i t h  c o m p e n s a t i o n  by 

h e l p i n g  to

(1) ensure that m o n e y  p a i d  to an injured p e r s o n  is a vailable

fi II
|| w h e n  a n t i c i p a t e d  expenses or losses occur;

(2) ensure that a cl aimant w i t h  s ubstantial i n j u r y  r e q u i r i n g

l o n g - t e r m  tr eatment will hav e m o n e y  a v a i l a b l e  for future m e d i c a l  care;

(3) r educe m e d i c a l  repara t i o n  s y s t e m  costs by e l i m i n a t i n g  those 

p o r t i o n s  of awards that are not n e e d e d  to compen s a t e  the claimant;

(4) eliminate duplica te recoveries; and

(5) reduce the costs of litigation.

(f) The legislature w ishe s to a c c u m u l a t e  additiona l i n f o r m a t i o n  about 

the costs to s o c i e t y  of the civil justice, h ealth care, and insurance

systems as they are p r e s e n t l y  constituted. Thi s infor m a t i o n  is n e c e s s a r y

to d etermine w h e t h e r  the civil justice, h e a l t h  care, and i n s u r a n c e  systems 

as they are p r e s e n t l y  c onstituted are f airly serving victi ms and w h e t h e r  a 

d i s p r o p o r t i o n a t e  amount of c o m p e n s a t i o n  dollars are absorbed b y  the system.

(g) T h e  legislature finds that it is e x t r emely d i f f i cult to defend 

against a c l a i m  that has b e c o m e  stale after information and w i t n e s s e s  have 

disappeared. The legislature finds that on the whole s o ciety is better

served by a r easonable statute of repose even though in a f ew limited 

instances injuries m a y  go w i t h o u t  compens ation.

* Sec. 2. AS 09.10.055(a) is r e p e a l e d  and ree nacted to read:

(a) N o t w i t h s t a n d i n g  AS 09.10.140, a person m a y  not b r i n g  an 

action for personal injury, death, p r o p e r t y  damage, or indemnity 

arising from a deficiency in the c o n s t r u c t i o n  or the design, planning, 

supervision, or o b s e r v a t i o n  of construction, of an improvement to real 

propeity, unless the a c t i o n  is b r o ught w i t h i n  10 years of the date of 
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substantial c o m p l e t i o n  of the i m p r o v e m e n t  to real property.

* Sec. 3. AS 09.10 is a m e n d e d  b y  adding a n e w  section to read:

Sec. 09.10.065. L I M I T A T I O N  O N  A C T I O N S  INVOLVI NG A  H E A L T H  CARE 

PROVIDER. (a) N o t w i t h s t a n d i n g  AS 0 9 . 1 0 . U 0 ,  an a c t i o n  b a s e d  on 

p r o f e s s i o n a l  n e g l i g e n c e  m a y  not be b r o u g h t  a g a inst a h e a l t h  care 

p r o v i d e r  by a p erson w h o  is, on the date of the a l l eged n e g l i g e n t  act 

or omission

(1) 10 years o f  age or older, unless the a c t i o n  is brought

w i t h i n  five years of the date of injury, or one year a f t e r  a c c r u a l  of

the action, w h i c h e v e r  p e r i o d  is shorter;

(2) less than 10 years o f  age, unless the a c t i o n  is brought 

w ithin five years of the date of injury, or before the p e r s o n ' s  12th 

birthday, w h i c h e v e r  p e r i o d  is longer.

(b) The limitation imposed u n d e r  (a) of this s e c t i o n  is tolled 

during a n y  period in w h i c h  there exists

(1) fraud, i n c l uding  fraud or c o l l u s i o n  by a parent, g u a r d­

ian, insurer, or h ealth care provider, r e s u l t i n g  in the failure to 

bring on action on b e h a l f  of an injured minor;

(2) intentional concealment; or

(3) the u n d i s c o v e r e d  p r e sen ce of a foreign body, that has

no t her apeutic or diagnos tic p u r p o s e  or effect, in the b o d y  of the

injured p erson and the action is b a s e d  o n  the prese nce of the foreign 

b o d y .

(c) In this section,

(1) "accrual" has the m e a n i n g  g i v e n  in AS 09.10.070(d);

(2) "health care prov ider" has the m e anin g gi ven in AS 18.-

23.070;

(3) " p r o fe ssional n e g l i g e n c e "  means a n e g l i g e n t  act or 

omission by a h e a l t h  care p r o v i d e r  in r e n d e r i n g  p r o f e s s i o n a l  services;
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(4) " p r o f e s s i o n a l  services" m e a n s  services p r o v i d e d  by a 

h e a l t h  care p r o v i d e r  that are w i t h i n  the scope of services for which 

the p e r s o n  is licensed, a n d  that are not p r o h i b i t e d  u n d e r  the person's 

license or by a h o s p i t a l  in w h i c h  the services are provided.

* Sec. 4. AS 09.10. 070 is a m e n d e d  to read:

Sec. 09.10.070. A C T I O N S  TO B E  B R O U G H T  IN TWO YEARS. A  [NO]

p e r s o n  m a y  n o t  b r i n g  an a c t i o n  (1) for libel, slander, assault, b a t­

tery, seduction, or false imprisonment, or for any inju ry to the

p e r s o n  or rights of a n o t h e r  n ot arising on contract and n ot s p e c i f­

ical l y  p r o v i d e d  otherwise; (2) u p o n  a statute for a f o r f e i t u r e  or 

pe n a l t y  to the state; or (3) upon a liability c r e a t e d  b y  statute, 

other than a p e n a l t y  or forfeiture; unless c ommenced w i t h i n  two years 

of the accrual of the a c t i o n .

* Sec. 5. AS 09.1 0.070 is a m e n ded by adding new7 subsections to read:

(b) N o t w i t h s t a n d i n g  A S  09.10.140, the period o f  time w ithin  

w h i c h  a p e r s o n  m a y  b r i n g  an action under (a)(1) of this s e c t i o n  may 

no t  b e  e x t e n d e d  for a d i s a b i l i t y  desc ribed under AS 09.10.140, for

m o r e  than 20 years after the date of the injury. This s u b s e c t i o n  does 

n o t  apply if the injury is c a used by an intentional act.

(c) The lim itation of (a) of this s e ction does n o t  ap ply to an 

a c t i o n  d e s c r i b e d  i.i (a) Cl) o f  this section if the p e r i o d  of limitation 

i m p o s e d  u n d e r  A S  09.10.065 applies, or if a shorter p e r i o d  of time for 

b r i n g i n g  the action is i m p o s e d  under another prov ision o f  law.

(d) In this section, "accrual" means the date that the person 

discov ers or s ho uld have  d i s c o v e r e d  the person's right to b r i n g  an 

a c t i o n .

* Sec. 6. A S  09.17.030 is a m ended to read:

Sec. 09.17.030. D A M A G E S  RESULTING F R O M  COMMISS ION O F  A CRIME. A

p e r s o n  who suffers personal injury or death m a y  not r e c o v e r  damages 
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for the p e r s o n a l  i n j u r y  o r  death if the injuries or d e a t h  o c c u r r e d  

w h i l e  the p e r s o n  w a s  e n g a g e d  in the c ommissio n of a crime [FELONY] , 

the p e r s o n  has b e e n  c o n v i c t e d  o f  the crime [FELONY], i n c l u d i n g  c o n­

v i c t i o n  b a s e d  on a g u i l t y  plea or plea of nolo contendere, a n d  the 

crime [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  to the injury or death. 

[THIS S E CT ION DO ES NOT A F F E C T  A  R I G H T  OF A C T I O N  U N D E R  42 U.S.C. 1983.] 

* Sec. 7. A S  0 9 . 1 7.03 0 is a m e n d e d  b y  adding n e w  subsections to read:

(b) This section does not a p p l y  to a person w h o  suffers p e r s o n a l  

i n j u r y  or death if the p e r s o n  liable for the damages

(1) w a s  e n g a g e d  in the c o m m i s s i o n  of a crime at the time 

the p e r s o n a l  i n jury or d e a t h  occurred; and

(2) has b e e n  c o n v i c t e d  of the crime, includin g c o n v i c t i o n

13 i
I b a s e d  on a g u i l t y  p l e a  o r  p l e a  of n o l o  contendere.

14
(c) In this s e c t i o n  "crime" has the m e a n i n g  given in A S  11.81.-

15 900(b).

16 j * Sec. 8. AS 09.17.040(f) is a m e n d e d  to read:

(f) A  j u d g m e n t  o r d e r i n g  p a y m e n t  of future damages by per io d i c

p a y m e n t  shall s p e c i f y  the recipient, the dollar amount of the p a y­

ments, the interval b e t w e e n  payments, [AND] the number of p a y m e n t s  or 

the p e r i o d  of time over w h i c h  p a y m e n t s  shall be m a d e , and shall in­

clude an amount r e p r e s e n t i n g  future payments for a n t i c i p a t e d  i n f l a­

t i o n . Payments m a y  be m o d i f i e d  onl y in the event of the d e a t h  of the 

j u d g m e n t  creditor, in w h i c h  case p a y m e n t s  m a y  not be reduced or t e r m i­

nated, but shall be paid to p e r s o n s  to w h o m  the judgment c r e dit or owed 

a duty of support, as p r o v i d e d  b y  law, immediately b e fore death. In

the event the j u d g m e n t  c r e d i t o r  o w e d  n o  duty of support to d e p e n d e n t s

at the time of the j u d g m e n t  c re ditor's death, the m o n e y  r e m a i n i n g  

shall b e  d i s t r i b u t e d  in a c c o r d a n c e  w i t h  a will of the d e c e a s e d  j u d g­

men t  c r e d i t o r  a c c e p t e d  into p r o b a t e  or under the intestate laws of the
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state if the d e c e a s e d  h a d  n o  will.

* Sec. 9. AS 09. 17.050(a) is amen'ed to read':

(a) Unless the act o r  omission constituted gross negligence, a

p e r s o n  m a y  not r e c o v e r  tort damages for personal injury, death, or 

damage to property for an act or omissi on to act in the course and 

scope of official duties, f r o m  [ONE OF] the following:

(1) a m e m b e r  of the boar d of directors or a n  officer of a 

n o n p r o f i t  corporation;

(2) a m e m b e r  of the b o a r d  of directors of a public or

n o n p r o f i t  hospital, or a m e m b e r  of a citizen's a d v iso ry b o a r d  of any 

h o s p i t a l ;

(3) a m e m b e r  of a school b o a r d  of a school district;

(A) a m e m b e r  of the go verning body, a commission, or a

citizen's advisor y c o m m i t t e e  o f  a munici p a l i t y  o f  the s t a t e ^

(5) a m e m b e r  o f  the board of directors of an electric or

telephone cooperative o r g a n i z e d  under AS 10.25.

* Sec. 10. AS 09.17.070 is r e p e a l e d  and reenacted to read:

Sec. 09.17.070. C O L L A T E R A L  BENEFITS. (a) A  p a r t y  defending 

against a claim m a y  i n t r o d u c e  evidence of amounts r e c e i v e d  or to be 

r e c eived by the c l a imant as com pen s a t i o n  for the same injury from the 

f o l l o w i n g  collateral sources:

(1) 42 U.S.C. 301 - 1397 (Social Security Act);

(2) state or federal income disability or w o r k e r ' s  c o m p e n­

sation benefits;

(3) health, sickness, accident, or income insurance; or

(A) a contrac t or agreement to pay medical, hospital,

dental, or other h ealth care services.

(b) If the party d e f e n d i n g  against the claim e l e c t s  to introduce

ev i d e n c e  under (a) of this section, the c l a i m a n t  m a y  introduce

CSHB 1 6 6 (L&C) -6-
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e v i d e n c e  o f  the amount that the claimant has p a i d  or c o n t r i b u t e d  to 

secure the right to an i n s u r a n c e  benefit, contract, or agr eement 

i n t r o d u c e d  as e v i de nce by the p a r t y  d e f e ndin g a g a i n s t  the claim.

(c) A  source of c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  u n d e r  (a) of this 

s e c t i o n  m a y  not r e cover  f r o m  the claimant an a m o u n t  p a i d  as c o m p e n­

sation for the injury, and m a y  not be subrogated to the rights of the 

c l a i m a n t  against the p a r t y  d e f e n d i n g  a g a inst the claim.

* Sec. 11. AS 09.30.070 is a m e n d e d  b y  a dd ing a n e w  s u b s e c t i o n  to read:

(c) P r e j u d g m e n t  i n t e r e s t  m a y  not be a w a r d e d  for future economic 

or n o n e c o n o m i c  d a m a g e s .

* Sec. 12. AS 21.06.110 is a m e n d e d  to read:

Sec. 21.06.110. D I R E C T O R ' S  A N N U A L  REPORT. As e a r l y  in each 

c a l e n d a r  y e a r  as is r e a s o n a b l y  p o s s i b l e  the di rector shall prepare and 

d e liv er an annual report to the legislature a n d  the c ommissioner, 

showing, w i t h  respect to the p r e c e d i n g  calendar year,

(1) a list of the a u t h o r i z e d  insurers t r a n s a c t i n g  insurance 

in Alaska, w i t h  such s u m m a r y  of their  financial statement as the 

d i r e c t o r  considers appropriate;

(2) the name of e a c h  i n s u r e r  whose b u s i n e s s  was close d 

d u r i n g  the year, the cause of the closing, and the a m o u n t  of a s c e r­

tai nable assets and l i ab ilities of each closed business;

(3) the n a m e  of e a c h  i n s u r e r  against w h i c h  d e l i n q u e n c y  or 

s i mil ar procee dings w e r e  i nstitu ted, a n d  a concise statement of the 

facts w i t h  respect to each p r o c e e d i n g  and its p r e s e n t  status;

(A) a statement in r e g a r d  to exami nation of r a t i n g  o r g a n i­

zations, advisory o r g a n izations, joint underwriters, and joint r e i n­

surers as required by AS 21.39.120;

(5) the receipts and expenses of the d i v i s i o n  for the year;

(6) r e c o m m enda tions of the director as to amendment s or

- 7 -  CSHB 1 6 6 (L& C )
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1  1 s u p p l e m e n t a t i o n  of laws a f f e c t i n g  insurance, or the o f f i c e  of d i r e c­

it 2 tor;

i  3 (7) other p e r t i nent i n f o r m a t i o n  and m a t t e r s  the d i r e c t o r

B  4 c o n s iders  proper_;_

»  5 (8) an analysis  of m e d i c a l  m a l p r a c t i c e  i n s u rance r a t e

I  6 changes o c c u rrin g as a result o f  court dec isions in the state i n v olv-

1  7 ! ing per sonal i njury or death;

1  8
(9) an analysis of l i a b i l i t y  i n s u r a n c e  claims that w e r e

Q  9
cl o s e d  follow ing a civil action, that

1  10
(A) est ablishes a s t a t i s t i c a l  data base f o r  c o m p a r i n g

1  11 the annual p e r c e n t a g e  c hange in the n u m b e r  a n d  amount of claims;

P  12 (B) determines the n u m b e r  and d o l l a r  a m o u n t  of claims

1  13
closed, b y  year incurred; a nd

14
(C) compares the p e r c e n t a g e  change in d ire ct p r e m i u m s

1  15
written;

16
(10) an analysis of c h anges  in the incomes of p h y s i c i a n s

17
li c en sed u n d e r  AS 08. 6A o c c u r r i n g  as a r esult of court decisions in

18
the state involving perso n a l  injury or death.

19
* Sec. 13. AS 09.10.055(b), 0 9 . 1 7 . 0 A 0 ( c ) , and A S  09.-

;; 20
55.5A8 are repealed.

! 21 *  Sec. IA. REPORT. The Depart m e n t  o f  Commerce and E c o n o m i c  D e v e l o p­

j 22
ment, w i t h  the cooper a t i o n  of all state agencies, shall r e p o r t  to the

23
l e g i s l a t u r e  by the 30th day of the Second S e s s i o n  of the S e v e n t e e n t h  A l a s k a

24
State L e g i s l a t u r e  on c l o s e d  insurance c laims and insur ance c o m p a n y  f i­

25
nances. T h e  report mus t consist of

26
(1) a study of closed insurance claims to identify

27
(A) the extent to w h i c h  the legal s y s t e m  has o r  has n o t

28
b e e n  the cause of dram atic liability insurance increases or dec reases

29
a n d  c o v erage r e d u c t i o n  in crisis lines in the state; 
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(;■' h o w  v i c t i m s  are f a r i n g  u n d e r  the present system;

(C) w h a t  the various s p e ci fic tort r e f o r m  m e a s u r e s  h a v e  

a c t u a l l y  accomplished; and

(D) if the p a s s a g e  of this A^c has r e s u l t e d  in a m e a s u r a b l e  

de c r e a s e  in insur a n c e  rates in the state;

(2) a study of insurance comp any finances to d e t e rmine the 

extent to v;hich

(A) dramatic l iability i n s u r a n c e  rate  increases and c o v e r­

age l i m i t a t i o n s  in the state are, or are not, c o s t - j u s t i f i e d  in r e­

lat i o n  to awards, settlements, and r e l e v a n t  court decisions in the 

state i n v o l v i n g  perso n a l  injury, death, or p r o p e r t y  damage b a s e d  on 

fault; and

(B) legislative  or r e g u l a t o r y  actions a ffecting the tort

s y s t e m  in the state are n e c e s s a r y  to r e s o l v e  the state's liability

i n s u r a n c e  rate increases.

* Sec. 15. AS 09.30.070(c), as a d d e d  b y  sec. 11 o ” this Act, has the

effect of a m e n d i n g  A l a s k a  R u l e  of Civil P r o c e d u r e  68 by p r o v i d i n g  that

p r e j u d g m e n t  interest may not be awarde d for f u t u r e  economic or no- eonomic 

d a m a g e s .

* Sec. 16. AP PLIC A B I L I T Y .  (a) This Act applies to all causes of

a ction for damages r e s u l t i n g  from an act or o m i s s i o n  o c c u rring on or a ^ter

the e f f e c t i v e  date of this Act.

(b) A S  09.17.070(c), as added b y  sec. 10 of this Act, applies to a 

contr a c t  or a g r e em ent entered into on or after the e f f e ctive date of this 

A c t .

* Sec. 17. This A c t  takes effect i m m e d i a t e l y  u n d e r  AS 01.10.070(c).

-9- CSHB 1 6 6 (L&C)
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O r i g i n a l  s p o n s o r s

W O R K  DRAFT

6 - 062 8D
F o r d
5 /2/89

Cotten, Larson,  
Hoffman, et al.

BY THE L A B O R  AND
IN THE H O U S E  C O M M E R C E  C O M M ITTEE

U  jR H O U S E  B I L L  NO. 166 (L&C)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  SESSI ON

A  B I L L

For an A c t  entitled: "An Act r e l a t i n g  to civil actions; a m e n d i n g  A laska

Rule of Civil P r o c e d u r e  68; and p r o v i d i n g  for an 

effective date."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE O F  ALASKA:

* S e c t i o n  1. F I N DINGS AND PURPOSE. (a) C i v i l  j u stice in this state

has g e n e r a l l y  b e e n  d e v e l o p e d  b y  L h e  c o u r t s  on a case-by-c.as i l l l S

process has r e s u l t e d  in some s i g n i f i c a n t  changes in the law, and the l e g i s­

lature has p e r i o d i c a l l y  i n t e r v e n e d  to b r i n g  a b o u t  n eeded  reforms. The 

p u r p o s e  of this Act is to enact f u r t h e r  reforms that create a m o r e  e q u i t a­

ble d i s t r i b u t i o n  of the cost a n d  risk o f  injury.

(b) T h e  leg isl a t u r e  also finds that u n n e c e s s a r i l y  h i g h  m a l p r a c t i c e  

i n s u r a n c e  p r e m i u m s  d i s c o u r a g e  p h y s i c i a n s  and o t h e r  h e a l t h  care provi ders 

f r o m  i n i t i a t i n g  or conti n u i n g  t heir p r a c t i c e  or o f f e r i n g  n e e d e d  ser vi c e s  to 

the public. O t h e r  profession als, such as a r c h i t e c t s  and engineers, face 

similar d i f f i c u l t  choices, f i n a n c i a l  insta bility, and ris k in p r o v i d i n g  

services to the public.

(c) T h e  legislature also finds that c i t i z e n s  should be e n c o u r a g e d  to 

serve as b o a r d  m e m b e r s  and o f f i cers of e l e ctric  or tele phone cooperatives. 

T h e s e  o r g a n i z a t i o n s  serve im portant g o v e r n m e n t a l  functions, and their 

v i t a l i t y  a nd effect i v e n e s s  d e p e n d  upon the w i l l i n g n e s s  of experienced 

i ndividuals  to seek leader ship and d e c i s i o n - m a k i n g  roles w i t h i n  them. 

A c cor dingly, these b o a r d  m e m b e r s  and o f f i c e r s  s h o u l d  be given some p r o t e c­

tion fro m l i a b i l i t y  a r i sin g f r o m  an act or o m i s s i o n  w i t h i n  the scope of 

their duties.
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(d) I t  is t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  r e d u c e  c o s t s  a s s o c i a t e d

w i t h  t h e  c i v i l  j u s t i c e  s y s tem, w h i l e  e n s u r i n g  t h a t  a d e q u a t e  eind a p p r o p r i a t e

c o m p e n s a t i o n  f o r  p e r s o n s  i n j u r e d  t h r o u g h  t h e  f a u l t  o f  o t h e r s  is  a v a i l a b l e .

(e) T h e  l e g i s l a t u r e  w i s h e s  t o  h e l p  m a t c h  l o s s e s  w i t h  c o m p e n s a t i o n  by 

h e l p i n g  t o

(1) e n s u r e  t h a t  m o n e y  p a i d  t o  a n  i n j u r e d  p e r s o n  is a v a i l a b l e

w h e n  a n t i c i p a t e d  e x p e n s e s  o r  l o s s e s  o c c u r ;

(2) e n s u r e  t h a t  a c l a i m a n t  w i t h  s u b s t a n t i a l  i n j u r y  r e q u i r i n g

l o n g - t e r m  t r e a t m e n t  w i l l  h a v e  m o n e y  a v a i l a b l e  f o r  f u t u r e  m e d i c a l  c a re;
I

(3) r e d u c e  m e d i c a l  r e p a r a t i o n  s y s t e m  c o s t s  by  e l i m i n a t i n g  t h o s e  j 

p o r t i o n s  of  a w a r d s  t h a t  a r e  n o t  n e e d e d  t o  c o m p e n s a t e  t h e  c l a i m a n t ;
i

(4) e l i m i n a t e  d u p l i c a t e  r e c o v e r i e s ;  a n d

(5) r e d u c e  t h e  c o s t s  of l i t i g a t i o n .

(f) T h e  l e g i s l a t u r e  w i s h e s  t o  a c c u m u l a t e  a d d i t i o n a l  i n f o r m a t i o n  a b o u t  

t h e  c o s t s  t o  s o c i e t y  of t h e  c i v i l  j u s t i c e ,  h e a l t h  care, a n d  i n s u r a n c e

s y s t e m s  as  t h e y  a r e  p r e s e n t l y  c o n s t i t u t e d .  T h i s  i n f o r m a t i o n  is n e c e s s a r y  

t o  d e t e r m i n e  w h e t h e r  t h e  c i v i l  j u s t i c e ,  h e a l t h  care, a n d  i n s u r a n c e  s y s t e m s  

as  t h e y  a r e  p r e s e n t l y  c o n s t i t u t e d  a r e  f a i r l y  s e r v i n g  v i c t i m s  a n d  w h e t h e r  a 

d i s p r o p o r t i o n a t e  a m o u n t  of c o m p e n s a t i o n  d o l l a r s  a r e  a b s o r b e d  b y  t h e  s y s t e m .

(g) T h e  l e g i s l a t u r e  f i n d s  t h a t  it is e x t r e m e l y  d i f f i c u l t  to  d e f e n d  

a g a i n s t  a c l a i m  t h a t  h a s  b e c o m e  s t a l e  a f t e r  i n f o r m a t i o n  a n d  w i t n e s s e s  h a v e  

d i s a p p e a r e d .  T h e  l e g i s l a t u r e  f i n d s  t h a t  o n  t h e  w h o l e  s o c i e t y  is b e t t e r  

s e r v e d  b y  a r e a s o n a b l e  s t a t u t e  of r e p o s e  e v e n  t h o u g h  in a f e w  l i m i t e d

i n s t a n c e s  i n j u r i e s  m a y  g o  w i t h o u t  c o m p e n s a t i o n .

* S e c .  2. A S  0 9 . 1 0 . 0 5 5 ( a )  is r e p e a l e d  a n d  r e e n a c t e d  to  read:

(a) N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 4 0 ,  a p e r s o n  m a y  n o t  b r i n g  an

a c t i o n  f o r  p e r s o n a l  injury, d e a t h ,  p r o p e r t y  d a m a g e ,  o r  i n d e m n i t y

a r i s i n g  f r o m  a d e f i c i e n c y  in the c o n s t r u c t i o n  o r  t h e  d e s i g n ,  p l a n n i n g ,  

s u p e r v i s i o n ,  o r  o b s e r v a t i o n  of c o n s t r u c t i o n ,  o f  a n  i m p r o v e m e n t  t o  r e a l  

C S H B  1 6 6 (L&C) - 2 -
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property, u n l e s s  the a c t i o n  is b r o u g h t  w i t h i n  10 years of the date of 

substantial c o m p l e t i o n  of the i m p r o v e m e n t  to real property.

* Sec. 3. AS 09.10 is a m e n d e d  by a d ding a n e w  s e c t i o n  to read:

Sec. 09.10.065. L I M I T A T I O N  ON A C T I O N S  I N V O L V I N G  A H E A L T H  CARE

PROVIDER. (a) N o t w i t h s t a n d i n g  AS 09.10.140, a n  a c t i o n  b a s e d  on

p rofes s i o n a l  n e g l i g e n c e  m a y  not be brought a g a i n s t  a h e a l t h  care 

p r o v i d e r  by a p e r s o n  w h o  is, on the d a t e  of the a l l e g e d  n e g l i g e n t  act 

or omission

(1) 10 year s of age or older, u nless the a c tion is b r o u g h t

w i t h i n  three years of the date of injury, or one y e a r  after accrual of

the action, w h i c h e v e r  p e r i o d  is shorter;

(2) less than 10 years of age, unless the a ction is b r o u g h t  

w i t h i n  three years of the date of injury, or b e f o r e  the person's 11th 

birthday,, w h i c h e v e r  p e r i o d  is longer.

(b) The l i m i t a t i o n  imposed u n d e r  (a) of this section is tolle d 

during any p e r i o d  in w h i c h  there exists

(1) fraud, i n c l u d i n g  fraud or c o l l u s i o n  b y  a parent, g u a r d­

ian, insurer, or h e a l t h  care provider, r e s u l t i n g  in the fail ure to 

bring on action on b e h a l f  of an i n j u r e d  minor;

(2) i n t e n t i o n a l  concealment; or

(3) the u n d i s c o v e r e d  p r e s e n c e  of a f o r e i g n  body, that has 

no therapeutic or d i a g n o s t i c  purpose or effect, in the body  of the 

i n jured person and the a c t i o n  is b a s e d  on the p r e s e n c e  of the foreign 

body.

(c) In t h i s  s e c t i o n ,

(1) " a c c r u a l "  has the m e a n i n g  given in AS 09.10.070(d);

(2) " h e a l t h  care p r o v ider" has the m e a n i n g  give n in AS 18.-

23.070;

(3) " p r o f e s s i o n a l  n e g l i g e n c e "  means a n e g l i g e n t  act or

-3- CSHB 1 6 6 (L&C)
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o m i s s i o n  by a h e a l t h  care p r o v i d e r  in r e n d er ing p r o f e s s i o n a l  services;

(A) " p r o f e s s i o n a l  services" mean s services p r o v i d e d  by a 

h e a l t h  care p r o v i d e r  that are w i t h i n  the scope of services for w h i c h  

the p e r s o n  is licensed, and that are not p r o h i b i t e d  u n d e r  the person's 

l i cen se or by a h o s p i t a l  in w h i c h  the services are provided.

* Sec. A. AS 09.10.070 is a m e n d e d  to read:

S e c . 09.10.070. A C T I O N S  TO BE BROUGHT IN T W O  YEARS. A [NO]

p e r s o n  may not b r i n g  an a c t i o n  (1) for libel, slander, assault, b a t­

tery, seduction, or false imprisonment, or for any i n j u r y  to the 

p e r s o n  or rights of a n o ther not arising on c o n t r a c t  a n d  n o t  s p e c i f­

ically  provide d otherwise; (2) u p o n  a statute for a f o r f e i t u r e  or 

p e n a l t y  to the state; or (3) u p o n  a liability c r e a t e d  by statute, 

other than a p e n a l t y  or forfeiture; unless c o m m e n c e d  w i t h i n  two years 

of the accrual of the a c t i o n .

* Sr-' 5 \S 09.10.070 is a m ended by adding new s u b s e c t i o n s  to read:

(uy N o t w i t h s t a n d i n g  A S  0 9 . 1 0 . 1 A0, the p e r i o d  o f  time w i t h­

in w h i c h  a p erson m a y  b r i n g  an a ction under (a)(1) of this sec­

tion m a y  not be e x t e n d e d  for a d i s a b i l i t y  d e s c r i b e d  u n d e r  AS 09.- 

10.1A0, for m o r e  than 20 years after the date of the injury.

This subsection does not a p p l y  if the injury is c a u s e d  i n t e n t i o n a l­

ly.

(c) The l i m i t a t i o n  of (a) of this section does n o t  a p p l y  to an 

a ction described in (a)(1) of this section if the p e r . o d  of l i m i t a t i o n  

im p o s e d  under AS 0 9 . 1 0 . 0 6 5  applies, or if a shorter p e r i o d  of time for 

b r i n g i n g  the action is i m p o s e d  u n d e r  another p r o v i s i o n  of law.

(d) In this section, " a c c rual" m eans the date that the person 

di s c o v e r s  or should have d i s c o v e r e d  the person's r i g h t  to b r i n g  an 

action.

* Sec. 6. AS 09.17.030 is a m e n d e d  to read:

CS HB 1 6 6 (L&C) -A-
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Sec. 09.17.030. D A M A G E S  R E S U L T I N G  F R O M  C O M M I S S I O N  OF A CRIME. A 

p e r s o n  w h o  suffers p e r s o n a l  i n j u r y  or death m a y  n o t  r e c o v e r  damages 

for the p e r s o n a l  injury or d e a t h  if the injuries or death occurred 

w h i l e  the p e r s o n  was e n g a g e d  in the c o m m i s s i o n  of a crime [FELONY] , 

the p e r s o n  has been c o n v i c t e d  of the crime [ F E L O N Y ] , inc lu d i n g  con­

v i c t i o n  b a s e d  on a g u i l t y  p l e a  or p l e a  o f  nolo contendere, and the 

crime [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  to the injury or death. 

[THIS S E C T I O N  D O E S  N O T  A F F E C T  A  R I G H T  O F  A C T I O N  U N D E R  k l  U.S.C. 1983.]

* Sec. 7. AS 09.17.030 is a m e n d e d  b y  adding n e w  subsec t i o n s  to read:

(b) This s e c t i o n  does n o t  a p p l y  to a p e r s o n  w h o  suffers personal

injury or death if the p e r s o n  liable for the damages

(1) w a s  e n g a g e d  in the c o m m i s s i o n  o f  a crime at the time 

the p e r s o n a l  injury or d eath occurred; and

(2) has b e e n  c o n v i c t e d  of the crime, i n c l udi ng c o n v i c t i o n  

b a s e d  o n  a g u i l t y  plea or plea  of n o l o  contendere.

(c) In this section "crime" has the m e a n i n g  g i v e n  in AS 11.81.-

9 0 0 ( b ) .

* Sec. 8. AS 0 9 . 1 7 . 0 4 0 (f) is a m e n d e d  to read:

(f) A  j u d gment ordering  p a y m e n t  of f utu re damages by periodic

p a y m e n t  shall s p e cify the recipient, the dollar amount of the p a y­

ments, the interval b e t w e e n  payments, [AND] the n umber of payments or 

the p e r i o d  of time over w h i c h  p a y m e n t s  shall be m a d e , and shall i n­

clude a n  amount r e p r e s e n t i n g  f uture p a y m e n t s  for a n t i c i p a t e d  i n f l a­

tion . Payme n t s  m a y  be m o d i f i e d  only in the event of the death of the 

j u d g m e n t  creditor, in w h i c h  case p a y m e n t s  m a y  not be r e d u c e d  or t e r m i­

nated, b u t  shall be paid to persons to w h o m  the j u d g m e n t  credito r owed 

a d u t y  o f  support, as p r o v i d e d  by law, i m m ediately b e f o r e  death. In

the e ven t the judg ment c r e d i t o r  o w e d  no duty of support to dependents

at the time of the j u d g m e n t  c r e d i t o r ' s  death, the mone y r e m a i n i n g

-5- C S H B  1 6 6 (L&C)
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shall b e  d i s t r i b u t e d  in a c c o r d a n c e  w i t h  a will of the d e c e a s e d  j u d g­

ment c r e d i t o r  a c c e p t e d  into p r o b a t e  or u n d e r  the intestate laws of the 

state if the d e c e a s e d  had no will.

* Sec. 9. AS 09.17.050(a) is a m e n d e d  to read:

(a) U n l e s s  the act or o m i s s i o n  c o n s t i t u t e d  gross n e g l i g e n c e ,  a

p erso n m a y  n o t  r e c o v e r  tort d a mages for p e r son al injury, death, or 

damage to p r o p e r t y  for an act or o m i s s i o n  to act in the c our se and 

scope of offic ial duties, f r o m  [ONE OF] the following:

(1) a m e m b e r  o f  the b o a r d  o f  directors or an o f f i c e r  of a 

n o n p r o f i t  corporation;

(2) a m ember o f  th« b o a r d  of directors of a p u b l i c  or

n o n p r o f i t  hospital, or a m e m b e r  of a citizen's a d v is ory b o a r d  of any 

h o s p i t a l ;

(3) a m e m b e r  of a school b o a r d  of a school district;

(A) a m ember o f  the g o v e r n i n g  body, a commission, or a

citizen's a d v i s o r y  committee of a m u n i c i p a l i t y  of the statej_

(5) a m e m b e r  of the b o a r d  of directors or an o f f i c e r  of an 

electric or telepho ne c o o p e r a t i v e  o r g a n i z e d  under AS 1 0 . 2 5 .

* Sec. 10. AS 09.17.070 is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 09.17.070. C O L L A T E R A L  BENEFITS. (a) A party d e f e n d i n g

against a c l a i m  m a y  introduce e v i d e n c e  of amounts r e c e i v e d  or to be

r e c e i v e d  by the claimant as c o m p e n s a t i o n  for the same injury f r o m  the 

f o l l o w i n g  c ollatera l sources:

(1) A2 U.S.C. 301 - 1397 (Social Security Act);

(2) state or f e d eral income d i s a b i l i t y  or w o r ker's c o m p e n­

sation benefits;

(3) health, sickness, accident, or income insurance; or

(A) a contract or a g r e e m e n t  to pay medical, hospital,

dental, or other h e a l t h  care services.

CSHB 166(L&C) -6-
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(b) If the p arty defending against the claim elects to i n t r o duce 

e v i d e n c e  u n d e r  (a) of this section, the claimant m a y  introduce e v i­

dence of the a m ount that the claimant has pai d or c o n t r i b u t e d  to 

secure the r i g h t  to an insurance benefit, contract, or a g r e e m e n t  

i n t r o d u c e d  as e v i d e n c e  b y  the pa rty d e f e n d i n g  a g ainst the claim.

(c) A  source  of collateral benefits i n t r o d u c e d  u n d e r  (a) o f  this 

se c t i o n  m a y  n o t  r e c o v e r  from the claimant an a mount p a i d  as c o m p e n­

sation  for the injury, and m a y  n o t  be s u b r o g a t e d  to the rights o f  the 

c l a i m a n t  a g a i n s t  the party defending a g a i n s t  the claim.

* Sec. 11. AS 0 9 . 3 0 . 0 7 0  is amended by a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) P r e j u d g m e n t  interest may not be awarded for f utur e e c o nomi c 

or n o n e c o n o m i c  damages.

* Sec. 12. AS 2 1 . 0 6 . 1 1 0  is amended to read:

Sec. 21.06.110. DIRECTOR'S ANNUAL REPORT. As early in each 

c a l e n d a r  y e a r  as is rea sonably possible the director shall p r e p a r e  and 

d e l i v e r  an annual report to the legislature and the commissioner, 

showing, w i t h  r e s p e c t  to the preceding calendar year,

(1) a list of the authorized insurers transa c t i n g  i n s u rance  

in Alaska, w i t h  such summary o f  their financial statement as the 

d i r e c t o r  consid ers appropriate;

(2) the name of each insurer whose b u s i n e s s  was c l o s e d  

during the year, the cause of the closing, and the amount of a s c e r­

tainabl e assets and liabilities of each closed business;

(3> the name of each insurer against w h i c h  d e l i n q u e n c y  or 

si milar procee d i n g s  were instituted, and a concise statement of the 

facts w i t h  r e s pect to each proceeding and its p r ese nt status;

(A) a stateme nt in regard to exam in a t i o n  of railing o r g a n i­

zations, a d v i s o r y  organizations, joint underwriters, and joint r e i n­

surers as r e q u i r e d  by AS 21.39.120;

-7- CSHB 1 6 6 (L&C)
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(5) the r e c e i p t s  a n d  expenses of the d i v i s i o n  for the year;

(6) r e c o m m e n d a t i o n s  of the d i r ector as to amendme nts or 

s u p p l e m e n t a t i o n  of laws affec ting insurance, or the office of d i r e c­

tor;

(7) other p e r t i n e n t  i nform a t i o n  and m a t t e r s  the director 

considers p r o p e r ^

(8) an a n a l y s i s  of m e d i c a l  m a l p r a c t i c e  i n s u rance rate 

changes occurring as a result of court decisions in the state i n v o l v­

ing per sonal injury or death;

(9) an a n a l y s i s  of liability insu r a n c e  cl aims that were  

c lose d following a civil action, that

(A) e s t a b l i s h e s  a s tatis t i c a l  data b a s e  for co mparing 

the annual p e r c e n t a g e  change in the n u mber a n d  amount of claims;

(B) determines  the n u m b e r  and d ollar  a mount of claims 

closed, by yea r incurred; and

(C) c o m p a r e s  the p e r c e n t a g e  change in direct p r e m i u m s

w r i t t e n ;

(10) an analysi s of changes in the incom es of physicians 

l i c e n s e d  under AS 08.64 o c c u r r i n g  as a result o f  court decisions in 

the state involving p e r s o n a l  injury or d e a t h .

* Sec. 13. AS 09.10.055(b),; 09. 17 .040 (c) , and AS 09.-

55.548 are repealed.

* Sec. 14. REPORT. T h e  D e p a r t m e n t  of C o m me rce a n d  E c o n o m i c  D e v e l o p­

ment, w i t h  the c o o p e r a t i o n  of all state agencies, shall report to the 

l e g i s l a t u r e  by the 30th day of the Second Sess ion of the S e v e n t e e n t h  Alaska 

S tate L e g i s l a t u r e  on c lo sed insu rance claims and i n s u r a n c e  company f i­

nances. The report must c o n s i s t  of

(1) a study of c l o s e d  insurance claims to i d e n t i f y

(A) the exte nt to w h i c h  the legal s y s t e m  has or has not 

C S H B  1 6 6 ( L & C ) -8-
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HI b e e n  the cause of dramatic liability i n s u r a n c e  incre a s e s  or d ecreases

2 and c o v e r a g e  r e d u c t i o n  in crisis lines in the state;

3 (B) h o w  vict ims are faring u n d e r  the p r e s e n t  system;

4 (C) w h a t  the various s p e c i f i c  tort r e f o r m  m e a s u r e s  have

5 a c t u a l l y  accomplish ed; and

6 (D) if the passage of this A c t  has r e s u l t e d  in a m e a s u r a b l e

d e c r e a s e  in ins ur a n c e  rates in the state;

(2) a s t udy of insurance c o m p a n y  finances  to d e t e r m i n e  the 

9 | extent to w h i c h

10 (A) d r a matic liability i n s u r a n c e  rate increases  a nd cover-

11 age l i m i t a t i o n s  in the state are, or are not, e o s t - j u s L i f i e d  in r e­

lation to awards, settlements, and r e l e v a n t  court d e c i s i o n s  in the 

state i n v o l v i n g  p e r s o n a l  injury, death, or p r o p e r t y  d a m a g e  b a s e d  on 

fault; and

(B) legislative  or r e g u l a t o r y  acti ons a f f e c t i n g  the tort

s y s t e m  in the state are n e c e s s a r y  to r e s o l v e  the s t ate' s l i a b i l i t y  

i n s u r a n c e  rate increases.

* Sec. 15. AS 09.30.070(c), as added b y  sec. 11 of this Act, h a s  the

effect of a m e n d i n g  A l a s k a  Rule of Civil P r o c e d u r e  68 by p r o v i d i n g  that

p r e j u d g m e n t  i n t e r e s t  m a y  not be awarded for future eco nomic or n o n e c o n o m i c

21 | d a m a g e s .

22 * Sec. 16. A P P L ICABIL ITY. (a) This Act a p plies to all c a u s e s  of

231 action for damages r e s u l t i n g  from an act or o m i s s i o n  o c c u r r i n g  on or after

the e f f e c t i v e  date of this Act.

(b) AS 0 9.17.070(c), as added by sec. 10 of this Act, a p p l i e s  to a 

contract or a g r e e m e n t  entered into on or a f t e r  the e f f e c t i v e  date of this

12

13

14

15

16

17

18

19

20

24

25

26

27 I Act,

2 8 ! * Sec. 17. This Act takes effect i m m e d i a t e l y  u n d e r  AS 0 1 . 1 0.07 0(c).
,1

2 9 1

-9- CSHB 1 6 6 (L&C)

f l



B Y  T H E  L A B O R  A N D
IN THE H O U S E  C O M M E R C E  COMMITTEE

CS F O R  H O U S E  B I L L  NO. 166 (L&C)

IN THE L E G I S L A T U R E  O F  THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For an Act entitled: "An Act r e l a t i n g  to civil actions; a m e n ding Alaska

Rule of Civil P r o c e d u r e  68; and p r o v i d i n g  for an 

effect ive date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S TATE OF ALASKA:

* S e ction 1. FINDINGS AND PURPOSE. (a) Civil justice in this state 

has g e n e r a l l y  b e e n  d e v e l o p e d  by the courts on a c a s e - b v - c a s e  basis. This 

process has r e s u l t e d  in some s i g n i f i c a n t  c h ange s in the law, and the l e g i s­

lature has p e r i o d i c a l l y  i nterve ned to b r i n g  about n e e d e d  reforms. The 

p u r p o s e  of this Act is to enact f u r t h e r  r e f o r m s  that create a more e q u i t a­

ble d i s t r i b u t i o n  of the cost and risk of injury.

(b) The legis l a t u r e  also finds that u n n e c e s s a r i l y  h i g h  malpra c t i c e  

insurance premiums discoura ge p h y s i c i a n s  and o t h e r  h e a l t h  care providers 

from i n i t i a t i n g  or c o n t i n u i n g  their p r a c t i c e  or o f f e r i n g  n e e d e d  services to 

the public. Other professionals, such as a r c h i t e c t s  and engineers, face 

similar dif ficult choices, financ ial instabil ity, and risk in providing 

services to the public.

(c) The l egisl a t u r e  also finds that c i t i z e n s  should be e n c o u r a g e d  to 

serve as b o a r d  m e m b e r s  of e l e ctric or t e l e p h o n e  cooperatives. These 

o r g a n i z a t i o n s  serve important g o v e r n m e n t a l  funct i o n s ,  and their vi tal i t y  

and effect i v e n e s s  depend upon the w i l l i n g n e s s  of e x p e r i e n c e d  indivi duals to 

seek leader s h i p  and d e c i s i o n - m a k i n g  roles w i t h i n  them. Accordingly, these 

b o a r d  m e m b e r s  s hou ld be given some p r o t e c t i o n  f r o m  liability a r ising from 

an act or o m i ssion w i t h i n  the scope of their duties.

(d) It is the intent of the l e g i s l a t u r e  to r e d uce costs associ a t e d
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w i t h  the civil j u stice system, w h i l e  e n s u r i n g  that adequate and a p p r o p r i a t e  

c o m pensati on for p e r s o n s  inju red throu gh the fault of others is available.

(e) The l e g i s l a t u r e  w i s h e s  to h e l p  m a t c h  losses w i t h  c o m p e n s a t i o n  by 

h e l p i n g  to

(1) ensure that m o n e y  paid  to an injured  p erson is a v a i l a b l e

w h e n  anticipat ed e x p enses or losses occur;

(2) ensure that a claimant w i t h  s ubstant ial injury r e q u i r i n g

l o n g - t e r m  treatment w i l l  have m o n e y  a v a i l a b l e  for future m e dical  care;

(3) re duce m e d i c a l  r e p a r a t i o n  s y s t e m  costs by e l i m i n a t i n g  those 

portion s of awards that are not n e e d e d  to c o m p e n s a t e  the claimant;

ji (4) e l i m i n a t e  dupl icate reco ve r i e s ;  and
I'

(3) reduce the costs of litigation.

(f) The l e g i s l a t u r e  w ish es to a c c u m u l a t e  additional i n f o r m a t i o n  about 

the costs to society of the civil justi c e ,  h e a l t h  care, and i n s u r a n c e  

systems as they are p r e s e n t l y  const ituted. This i n formation is n e c e s s a r y  

to determine w h e t h e r  the civil justice, h e a l t h  care, and insurance systems 

as they are p r e s e n t l y  c o n s t i t u t e d  are f a i r l y  s e r v i n g  victims and w h e t h e r  a

j d i s p r o p o r t i o n a t e  amount of c o m p e n s a t i o n  d o l l a r s  are absorbed by the system.

(g) The l e g i s l a t u r e  finds that it is e x t r e m e l y  difficult to d efend 

a g ainst a claim that has b e come stale a f t e r  i n f o r m a t i o n  and w i t n e s s e s  have 

disappeared. The l e g i s l a t u r e  finds that on the whole society is b e t t e r  

served by a r e a s o n a b l e  statute of r e p o s e  even though in a few l i m i t e d

instances injuries m a y  go w i t h o u t  com pen s a t i o n .

* Sec. 2. AS 09.10.055(a) is r e p e a l e d  and r e e n a c t e d  to read:

(a) N o t w i t h s t a n d i n g  AS 09. 10.140, a p ers on m a y  not b r i n g  an 

action for p e r s o n a l  injury, death, p r o p e r t y  damage, or i n d e m n i t y  

arising f r o m  a d e f i c i e n c y  in the c o n s t r u c t i o n  or the design, planning, 

supervision, or o b s e r v a t i o n  of c o n s t r u c t i o n ,  of an improvement to real 

property, unless the a cti on is b r o u g h t  w i t h i n  10 years of the date of 
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s u bstantia l c o m p l e t i o n  of the i m p r o v e m e n t  to real property.

Sec. 3. AS 09.10 is a m e n d e d  by adding a n e w  secti on to read:

Sec. 09.10.065. L I M I T A T I O N  ON A C T I O N S  I N V O L V I N G  A H EALTH C A R E  

PROVIDER. (a) N o t w i t h s t a n d i n g  AS 09.10.1 A0, an action based on 

p r o f e s s i o n a l  n e g l i g e n c e  m a y  not be b r o u g h t  a g a i n s t  a h e a l t h  care 

p r o v i d e r  by a p e r s o n  w h o  is, on the date of the a l l e g e d  negligent act 

or omission

(1) 10 year s of age or older, unless the action is b r o ught

w i t h i n  five years of the date of injury, or one y e a r  after accrual of

the action, w h i c h e v e r  p e r i o d  is shorter;

(2) less than 10 years of age., unless the action is b r ought

w i t h i n  five years of the date of injury, or b e f o r e  the person's 12tn

birthday, w h i c h e v e r  p e r i o d  is longer.

(b) The l i m i t a t i o n  impose d u n d e r  (a) of this section is tolled 

d u r i n g  any p eriod in w h i c h  there exists

(1) fraud, i n c l ud ing fraud or c o l l u s i o n  by a parent, g u a r d­

ian, insurer, or h e a l t h  care provider, r e s u l t i n g  in the failure to

b r i n g  on action on b e h a l f  of an injured minor;

(2) i n t e n t i o n a l  concealment; or

(3) the u n d i s c o v e r e d  p r e sence of a f o reign body, that has

no therap eutic or d i a g n o s t i c  p u rpose  or effect, in the body of the

i n j ured person and the a c ti on is b ase d on the p r e s e n c e  of the foreign 

b o d y .

(c) In this section,

(1) " a c c r u a l "  has the m e a n i n g  g iven in AS 09.10.070(d);

(2) " h e a l t h  care p rovider" has the m e a n i n g  given in AS 18.-

23.070;

(3) " p r o f e s s i o n a l  negligence"  means a n e g l i g e n t  act or 

o m i s s i o n  by a h e a l t h  care p r o v i d e r  in r e n d ering p r o f e s s i o n a l  services;
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(A) " p r o f e s s i o n a l  s ervices" means services p r o v i d e d  by a 

h e a l t h  care p r o v i d e r  that are w i t h i n  the scope of services for which 

the p e r s o n  is licensed, a n d  that are not p r o h i b i t e d  u n d e r  the person's 

license or by a h o s p i t a l  in w h i c h  the services are provided.

* Sec. A. AS 09.10.070 is a m e n d e d  to read:

Sec. 09.10.070. A C T I O N S  T O  BE B R OUGHT IN T W O  YEARS. A [NO] 

p e r s o n  m a y  not b r i n g  an a c t i o n  (1) for libel, slander, assault, b a t­

tery, seduction, or false i mprisonment, or for any i n j u r y  to the 

pe r s o n  or rights of a n o t h e r  not arising on contract and n o t  s p e c i f­

ically p r o v i d e d  otherwise; (2) u p o n  a statute for a forf ei t u r e  or 

p e n a l t y  to the state; or (3) u p o n  a liability c r e a t e d  b y  s t a t u t e .  

o Lher than a penalty or f o r f e i t u r e ;  unless c o m m enced w i t h i n  two years 

of the a c crual of the a c t i o n .

" Sec. 5. AS 09.10.070 is a m e n d e d  by adding n e w  s u bsections to read:

(b) N o t w i t h s t a n d i n g  AS 09.10.1A0, the p e r i o d  of time within 

w h i c h  a p e r s o n  m a y  b r i n g  an a c t i o n  under (a)(1) of this s e ctio n may 

no t  be e x t e n d e d  for a d i s a b i l i t y  described under AS 0 9 . 1 0 . 1 A 0, for 

m o r e  than 20 years after the date of the injury. This s u b s e c t i o n  does 

not a pply if the injury is c a u s e d  by an intentional act.

(c) The limi t a t i o n  of (a) of this section does not a p ply to an 

a c t i o n  d e s c r i b e d  in (a)(1) of this section if the p e r i o d  of limitation 

i m p o s e d  u n d e r  AS 09 .10.065 applies, or if a shorter p e r i o d  of time for 

b r i n g i n g  the action is i m p o s e d  u n d e r  another p r o v i s i o n  of law.

(d) In this section, " a c c r u a l "  means the date that the person 

di s c o v e r s  or should h a v e  d i s c o v e r e d  the person's r ight to bring  an 

action.

* Sec. 6. AS 09.17.030 is a m e n d e d  to read:

Sec. 09.17.030. D A M A G E S  R E S U L T I N G  F R O M  C O M M I S S I O N  OF A CRIME. A 

p e r s o n  w h o  suffers p e r s o n a l  i njury or death may not r e c o v e r  damages 
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for the p e r s o n a l  i n jury or death if the injuries or d eath o c c u r r e d  

w h i l e  the p e r s o n  was e n g a g e d  in the commission of a c rime [FELONY] , 

the p e r s o n  has b e e n  c o n v i c t e d  of the crime [FELONY], i n c l u d i n g  c o n­

vi c t i o n  b a s e d  on a g u ilt y ple a or p l e a  of nolo contendere, and the 

crime [FELONY] s u b s t a n t i a l l y  c o n t r i b u t e d  to the i n jury or death. 

[THIS S E C T I O N  DOES NOT A F F E C T  A  R I G H T  O F  ACTION U N D E R  A 2 U.S.C. 1983.]

* Sec. 7. AS 09 .17.030 is a m e n d e d  by a d d i n g  new s ub sections to read:

(b) This section does not apply to a p erson who suffers p e r s o n a l  

injury or deat h if the p e r s o n  liable for the damages

(1) was engaged in the c o m m i s s i o n  of a crime at the time 

the p e r s o n a l  injury or death occurred; and

(2) has been  c o n v i c t e d  of the crime, i n c l uding c o n v i c t i o n  

b a s e d  on a g uil ty plea  or p l e a  of n o l o  contendere.

(c) In this section "crime" has the m e a n i n g  given in AS 11.81.- 

9 0 0 ( b ) .

* Sec. 8. AS 09.17.040(f) is amende d to read:

(f) A  j u d gme nt o r d e r i n g  p a y m e n t  of future damages by p e r i o d i c  

p a yment shall specify the recipient, the dollar amount of the p a y­

ments, the interval b e t ween payments, [AND] the numb er of p a y m e n t s  or 

the p eriod of time over w h i c h  p a y ments shall be m a d e , a nd shall i n­

clude an amount r e p r e s e n t i n g  future payments for a n t i c i p a t e d  i n f l a­

t i o n . P a y m e n t s  m a y  be m o d i f i e d  only in the event of the death of the 

j u d gment creditor, in w h i c h  case p a y m e n t s  m a y  not be r e d u c e d  or t e r m i­

nated, b u t  shall be paid to pers ons to w h o m  the jud gment c r e d i t o r  owed 

a duty of support, as p r o v i d e d  by law, i mmediately b e f o r e  death. In 

the event the judgment c r e dit or owed no duty of support to d e p e n d e n t s  

at the time of the j u d g m e n t  c r e d i t o r ' s  death, the m o n e y  r e m a i n i n g  

shall be d i s t r i b u t e d  in a cc ordance w i t h  a will of the d e c e a s e d  j u d g­

men t  c r e d i t o r  accepted  into probate or under the in testate laws of the
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state if the d e c e a s e d  h a d  no will.

* Sec. 9. AS 09.17.050(a) is amended to read':

(a) Unless the act or omissi on c o n s t i t u t e d  gross negligence, a 

p erson m a y  not r e c o v e r  tort damages for personal injury, death, or 

damage to p r o p e r t y  for an act or o m i s s i o n  to act in the course and 

scope of official duties, from [ONE OF] the following:

(1) a m e m b e r  of the b o a r d  of directors or an o f f i c e r  of a 

n o n p r o f i t  corporation;

(2) a m e m b e r  of the b o a r d  of directors of a public or

n o n p r o f i t  hospital, or a m e m b e r  of a citizen's a d v i s o r y  b o a r d  of any 

h o s p i t a l ;

(.3) a m e m b e r  of a schooi b o a r d  of a school district;

(4) a m e m b e r  of the g o v e r n i n g  body, a commission, or a

citizen's a d v isory c o m m i t t e e  of a m u n i c i p a l i t y  of the statej_

(5) a m e m b e r  of the b o a r d  of directors of an e l e ctric or 

telephone cooper a t i v e  o r g a n i z e d  u n d e r  AS 1 0 . 2 5 .

* Sec. 10. AS 09 .17.070 is repea l e d  and r e e n a c t e d  to read:

Sec. 09.17.070. C O L L A T E R A L  BENEFITS. (a) A  party defe nding 

against a claim m a y  i n t r odu ce evidence of amounts received or to be 

r e c e i v e d  by the c l a i m a n t  as c o m p e n s a t i o n  for the same injury from the 

following collater al sources:

(1) 42 U.S.C. 301 - 1397 (Social Security Act);

(2) state or federal income d i s a b i l i t y  or w o r k e r ' s  c o m p e n­

sation benefits;

(3) health, sickness, accident, or income insurance; or

(4) a contrac t or agreement to pay medical, hospital, 

dental, or other h e a l t h  care services.

(b) If the p a r t y  d e f e n d i n g  against the claim elects to introduce 

evidenc e u n d e r  (a) of this section, the claimant may introduce 
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evidence of the a m o u n t  that the c l a imant  has p a i d  or c o n t r i b u t e d  to 

secure the right to an insurance benefit, contract, or a g r e e m e n t  

i n t r o d u c e d  as evide n c e  by the party d e f e nding a g a i n s t  the claim.

(c) A  source of c o l l a t e r a l  b e n e f i t s  i n t r o d u c e d  u n d e r  (a) of this 

s e cti on m a y  not r e c o v e r  f r o m  the c l a imant an a mount  p a i d  as c o m p e n­

sation for the injury, and m a y  not be subrog a t e d  to the rights of the 

claimant against the par ty d e f e n d i n g  again st the claim.

* Sec 11. AS 0 9.30.070 is a m e n d e d  by a dding a n e w  s u b s e c t i o n  to read:

(c) P r e j u d g m e n t  i n t e r e s t  m a y  not be a w a r d e d  for future e c o n o m i c  

or noneco n o m i c  damages.

* Sec. 12. AS 21.06.110 is a m e n d e d  to read:

S e c . ^ i .1)6. 1 i0. D I R E C T O R ' S  A N N U A L  REP0R.T. As early in each

calendar y e a r  as is r e a s o n a b l y  p o s s i b l e  the director shall p r epare  an d 

deliver an annual r eport to the l egisl a t u r e  and the commissioner , 

showing, w i t h  r e spect to the p r e c e d i n g  calendar year,

(1) a list of the a u t h o r i z e d  insurers t r a n s a c t i n g  i n s u r a n c e  

in Alaska, with such s u m m a r y  of their fin ancial statement as the 

director considers appropriate;

(2) the name of each i n surer whose b u s i n e s s  was c l o s e d  

d u rin g the year, the cause of the closing, and the amount of a s c e r­

tainable assets and l i a b i l i t i e s  of each closed bu siness;

(3) the n a m e  of each insurer against w h i c h  d e l i n q u e n c y  or 

similar p r o ceedings w e r e  instituted, and a concise  statemen t of the 

facts w i t h  respect to each p r o c e e d i n g  and its p r e s e n t  status;

(4) a s t a t ement in r e g a r d  to e x a m i n a t i o n  of rating o r g a n i­

zations, advis ory o r g a n i z a t i o n s ,  jo int u n d erwrit ers, and joint r e i n­

surers as requ ired by AS 21.39.120;

(5) the receipt s and expenses of the d i v i s i o n  for the year;

(6) r e c o m m e n d a t i o n s  of the director as to ame ndm e n t s  or
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s u p p l e m e n t a t i o n  of laws a f f e c t i n g  insurance, or the o ffice of d i r e c­

tor;

(7) o t h e r  p e r t i n e n t  i n f o r m a t i o n  and m a t t e r s  the director 

c o n s i d e r s  properj_

(8) an a n a l y s i s  of m e d i c a l  m a l p r a c t i c e  insurance rate 

ch a n g e s  o c c u rring as a r esu lt of court d ecisions in the state i n v o l v­

ing p e r s o n a l  i njury or death;

(9) an a n a lysis of l i a b i l i t y  insurance claims that were 

c l o s e d  following a civil action, that

(A) estab l i s h e s  a st atis t i c a l  data b a s e  for com paring 

the annual p e r c e n t a g e  change in the n u m b er and a mount  of c l a i m s ;

(B) ceterm i n e s  the n u m b e r  and dollar amount of claims 

closed, by y e a r  incurred; and

(C) c o m p a r e s  the p e r c e n t a g e  change in direct premiums

written;

(10) an a n a l y s i s  of changes in the incomes of physicians
ij

l i c e n s e d  under AS 08.64 o c c u r r i n g  as a r e sult  of court decisions in
ll
!|

the state involv ing p e r s o n a l  injury or d e a t h .

* Sec. 13. AS 0 9 . 10. 055(b), 09.17.040(c), and AS 09.-

!'
5 5 . 5 4 8  are repealed.

* Sec. 14. REPORT. The D e p a r t m e n t  of Commer ce and E c o n o m i c  D e v e l o p­

ment, w i t h  the c o o p e r a t i o n  of all state agencies, shall repor t to the 

l e g i s l a t u r e  b y  the 30th day of the Second S e ssion of the S e v e n t e e n t h  Alaska 

State L e g i s l a t u r e  on c l o s e d  insurance claims and insura nce compan y f i­

nan ces. T h e  report m u s t  c o nsist of

(1) a study of c l o s e d  insurance claims to ide ntify

(A) the e x t e n t  to w h i c h  the legal s y s t e m  has or has not 

b e e n  the cause of d r a m a t i c  liability insurance increases or decreases 

a n d  c o v e r a g e  r e d u c t i o n  in crisis lines in the state;

CSHP 1 6 6 (L&C) -8-
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(B) h o w  v i c t i m s  are f a r i n g  u n d e r  the p r e s e n t  system;

(C) w h a t  the v a r i o u s  s p e c i f i c  tort r e f o r m  m e a s u r e s  have 

a c t u a l l y  accomplished; and

(D) if the p a s s a g e  of this Act has r e s u l t e d  in a m e a s u r a b l e  

d e c r e a s e  in i n s u r a n c e  rates in the state;

(2) a stud y of i n s u r a n c e  c o m p a n y  finances to d e t e r m i n e  the 

extent to w h i c h

(A) dramatic l i a b i l i t y  i n s u r a n c e  rate incr eases and c o v e r­

age l i m i t a t i o n s  in the state are, or are not, c o s t - j u s t i f i e d  in r e­

lation to awards, settlements, a n d  r e l e v a n t  court d e c i s i o n s  in the 

state i n v o l v i n g  person al injury, death, or p r o p e r t y  damage b a s e d  on

r oU i.t; a n a

(B) l e g i s l a t i v e  or r e g u l a t o r y  actions a f f e c t i n g  the tort 

s y s t e m  in the state are n e c e s s a r y  to r e so lve the state's liabil ity

i n s u r a n c e  rate increases.

* Sec. 15. AS 09.30 .070(c), as a d d e d  by sec. 11 of this Act, has the

effect of a m e n d i n g  A l a s k a  R u l e  of C i v i l  P r o c e d u r e  68 b y  p r o v i d i n g  that

p r e j u d g m e n t  i n t e r e s t  m a y  not be a w a r d e d  for future e conomic or n o n e c o n o m i c  

d a m a g e s .

* Sec. 16. A P P L I C A B I L I T Y .  (a) This A c t  applies to all causes of

a ction for d a mages r e s u l t i n g  f r o m  an a c t  or o m i s s i o n  o c c u r r i n g  on or after 

the e f f e c t i v e  date of this Act.

(b) AS 09.17.0 70(c), as added b y  sec. 10 of this Act, a p p l i e s  to a 

c o n tract or a g r e e m e n t  entered into on or after the ef fective date of this 

A c t .

* Sec. 17. This A c t  takes effect i m m e d i a t e l y  under  AS 01.10.070(c).

-9- CSHB 1 6 6 (L&C)
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B Y  T H E  L A B O R  A N D
IN THE HOUSE COMME RCE C O M M ITT EE

CS FOR HOUSE BILL NO. 166 (L&C)

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A

S I X T E E N T H  L E G I S L A T U R E  - FIRST SESSION

A  BILL

For an Act entitled: "An Act r e l a t i n g  to civil actions; a mending A l a s k a

Rule of Civil P r o c e d u r e  68; and p r o v i d i n g  for an 

effective date."

BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. FINDINGS AND PURPOSE. (a) Civil justic e in this state 

has genera lly b e e n  d e v e l o p e d  b y  the courts on a c a s e - b y - c a s c  basis. This 

process has r e s u l t e d  in some s igni ficant changes in the law, and the l e g i s­

lature has p e r i o d i c a l l y  in ter v e n e d  to b r i n g  about n e e d e d  reforms. The 

purpose of this Act is to enact further reforms that create a more e q u i t a­

ble d i s t r i b u t i o n  of the cost and ri sk of injury.

(b) The legislature  also finds that u n n e c e s s a r i l y  high m a l p r a c t i c e  

insurance premium s discoura ge phy sic i a n s  from initiating or c ontin u i n g  

their practi ce or offer i n g  n e e d e d  services to the public. Other p r o f e s­

sionals, such as architects  and engineers, face similar difficult choices, 

financial instability, and risk in p r o v i d i n g  services to the public.

(c) The l egislatu re also finds that citizens should be e n c o u r a g e d  to 

serve as b o a r d  m e m b e r s  of electric or te lephone cooperatives. These o r g a­

nizations serve important g o v e r n m e n t a l  functions, and their v i t a l i t y  and 

effectiveness depend upon the w i l l i n g n e s s  of e x p e r i e n c e d  individuals to 

seek leadership and d e c i s i o n - m a k i n g  roles w i t h i n  them. Accordingly, these 

board members should be given some p r o t e c t i o n  fr om liability a r i sing from 

an act or o m i s s i o n  w i t h i n  the scope of their duties.

(d) It is the intent of the legislature to reduce costs associ a t e d

wi t h  the civil just ice system, w h i l e  e n s u r i n g  that adequate and a ppropriate

-1- CSHB 1 6 6 (L&C)
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c o m p e n s a t i o n  for p e r s o n s  i n j u r e d  through the fa ult of others is available.

(e) The legisl a t u r e  w i s h e s  to help m a t c h  losses w i t h  comp en s a t i o n  by 

h e l p i n g  to

(1) ensure that m o n e y  paid to an i n j u r e d  person is available 

w h e n  a n t i c i p a t e d  expenses or losses occur;

(2) ensure that a claimant w i t h  s u b s t a n t i a l  injury requiring 

l o n g - t e r m  trea tment w i l l  h a v e  m o n e y  a v a i lable for f uture m e dica l care;

(3) r e d u c e  m e d i c a l  repara t i o n  s y s t e m  costs by e liminat ing those 

p o r tions of awards that are not n e e d e d  to c o m p e n s a t e  the claimant;

(4) e l i m i n a t e  dupli cate recoveries; and

(5) r educe the costs of litigation.

(f) The l e gisla ture w i s h e s  to accumu l a t e  a d d i t i o n a l  information about 

the costs to s o c i e t y  of the civil justice, h e a l t h  care, and insurance

systems as they are p r e s e n t l y  constituted. This i n f ormation is n e c e s s a r y  

to d e t e rmine w h e t h e r  the civil justice, h e a l t h  care, and insurance systems 

as they are p r e s e n t l y  c o n s t i t u t e d  are fairly serving victims and w h e t h e r  a 

d i s p r o p o r t i o n a t e  a m ount of compen s a t i o n  dollars are absor b e d  by the system.

(g) The l e gislature finds that it is e x t r e m e l y  difficult to defend 

against a c laim that has b e c o m e  stale after i n f o r m a t i o n  and w i t n e s s e s  have 

disappeared. The l e g i s l a t u r e  finds that on the w h o l e  society is better 

served b y  a r e a s o n a b l e  statute of repose e v e n  t hough in a few limited

instances injuries m a y  go w i t h o u t  compensation.

* Sec. 2. AS 09.10.055(a) is repealed and r e e n a c t e d  to read:

(a) N o t w i t h s t a n d i n g  AS 09.10.140, a p e r s o n  may not bring an

action for p e r s o n a l  injury, death, p r o p e r t y  damage, or indemnity

arising  from a d e f i c i e n c y  in the c o n s t r u c t i o n  or the design, planning,

supervision, or o b s e r v a t i o n  of construction, of an improvement to real

p r o p e r t y ,  u n l e s s  the a c t i o n  is b r o u g h t  w i t h i n  15 y e a r s  of the d a t e  of

substantial c o m p l e t i o n  of the i mprovemen t to real property.

CSHB 1 6 6 (L& C ) - 2 -
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* Sec. 3. AS 09.10.055(d) is a m e nded to read:

(d) The l i m i t a t i o n  p r e s c r i b e d  by this s e c t i o n  m a y  [SHALL] n o t  be 

asserted by w a y  of d e f e n s e  by

(1) a p e r s o n  in actual p o s s e s s i o n  or control, as owner, 

tenant, or oth erwise of an improv e m e n t  at the time a d efici e n c y  in an 

improvement i £  [CONSTITUTES] the p r o x i m a t e  cause of the injury or 

d e a t h ; or

(2) in an a c t i o n  for damage s r e s u l t i n g  f rom the design, 

planning, supervision, or o b s e r v a t i o n  o f  c o n s t r u c t i o n  of a facility 

for the t r a n s p o r t a t i o n  or storage of h a z a r d o u s  m a t e r i a l s  [FOR W H I C H  IT 

IS PROPOSED TO B R I N G  A N  ACTION].

* Sec. 4. AS 09.10.055(e) is a m e n d e d  to read:

(e) In this section,

(1) " h a z a r d o u s  m a t e r i a l s "  m e a n s  a m a t e r i a l  or substance 

that, when it enters into or on the s u r f a c e  or subsu rface land, water, 

or atmosphere of the state, presents an imminent and substantial 

danger to the p u b l i c  h e a l t h  and w e l fare; " h azardous substance" i n­

cludes oil; in this p a r a g r a p h  "oil" has the m e a n i n g  given in AS 46.-

08.900;

(2) " p e r s o n” means an individual, corporation, partnership, 

business trust, u n i n c o r p o r a t e d  organizat ion, association, or joint- 

stock company.

* Sec. 5. AS 09.10 is a m e n d e d  b y  adding a n e w  s e c t i o n  to read:

Sec. 09.10.065. L I M I T A T I O N  ON A C T I O N S  I N V O L V I N G  A  PHYSICIAN,

(a) N otwit h s t a n d i n g  AS 09.10.140, an a c t i o n  b a s e d  on professional 

neglig ence m a y  not be b r o u g h t  against a p h y s i c i a n  by a p erson w h o  is, 

on the date of the a l l e g e d  n e g l i g e n t  act or o m i s s i o n

(1) 10 y e a r s  of age or older, u nless the action  is brought

w i t h i n  five years o f  the date of injury;

3- CSHB  1 6 6 (L&C)
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(2) less than 10 years of age, u nless the a ction is brought

w i t h i n  five years of the date of injury, or b e f o r e  the p e r s o n ' s  12th

birthday, w h i c h e v e r  p e r i o d  is longer.

(b) The li mitation i m posed under (a) of this secti on is tolled 

during any p e r i o d  in w h i c h  there exists

(1) fraud, in cluding fraud or c o l l u s i o n  b y  a parent, g u a r d­

ian, insurer, or physician, resul ting in the failure to b r i n g  on 

a c tio n on b e h a l f  of an i n j ured minor;

(2) i ntentional  concealment; or

(3) the u n d i s c o v e r e d  presence of a f o re ign body, that has

no therapeutic or d i a g n o s t i c  purpose or effect, in the b o d y  of the

injured person and the a c t i o n  is based on the p r e s e n c e  of the foreign 

body.

(c) In this section,

(1) "physician" means a person li cen s e d  u n d e r  AS 08.64;

(2) "prof e s s i o n a l  n e gligen ce" means a n e g l i g e n t  act or 

o m i s s i o n  by a p h y s i c i a n  in render ing p r o f e s s i o n a l  services;

(3) "prof e s s i o n a l  services" m eans services p r o v i d e d  by a 

p h y s i c i a n  that are w i t h i n  tha scope of services for w h i c h  the p h y s i­

cian is licensed, and that are not p r o h i b i t e d  u n d e r  the physician' s 

license or by a hospit al in w h i c h  the p h y s i c i a n  practices.

* Sec. 6. AS 09.10.070 is a m ended to read:

Sec. 09.1 0.070. A C T I O N S  TO BE B R O UGHT IN T W O  YEARS. A  [NO] 

p e r s o n  m a y  not bring an action (1) for libel, slander, assault, b a t­

tery, seduction, or false imprisonment, or for any injury to the 

pe r s o n  or rights of a n o ther not arising o n  c o n tract and not s p e c i f­

ically p r o vided otherwise; (2) upon a statute for a forfei t u r e  or 

p e n a l t y  to the state; or (3) u p o n  a liability c r eate d by statute,

other than a p e n a l t y  or forfeiture; unless c o m m e n c e d  w i t h i n  two years 

C S H B  166(L&C) -4-
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of the a c c r u a l  of the a c t i o n .

* Sec. 7. A S  09.10.070 is a m e n d e d  b y  a d d i n g  n e w  subsections to read:

(b) N o t w i t h s t a n d i n g  AS 09.10.140, the p e r i o d  of time w i t h i n  

w h i c h  a p e r s o n  m a y  b r i n g  an a c t i o n  u n d e r  (a)(1) of this s e ctio n may 

not be e x t e n d e d  for a d i s a b i l i t y  d e s c r i b e d  u n d e r  AS 09.10.140, for 

m o r e  than 20 years after the date of the injury. This s u b s e c t i o n  does 

not a pply if the injury is c aused b y  an i ntentio nal act.

(c) The l i m i t a t i o n  of (a) of this s e c t i o n  does not a p p l y  to an 

a c t i o n  d e s c r i b e d  in (a)(1) of this s e ction if the p e r i o d  of limitation 

imposed  u n d e r  AS 09.10.065 applies, or if a shorter p e r i o d  of time for 

b r i n g i n g  the a ction  is i m p o s e d  u n d e r  a n o t h e r  p r o v i s i o n  of law.

(d) In this section, " a c c r u a l "  m e a n s  the date that the p e r s o n  

discovers or s hould ha ve d i s c o v e r e d  the p erso n ' s  right to b r i n g  an 

action.

* Sec. 8. AS 09.17.040(f) is a m e n d e d  to read:

(f) A  j u d g m e n t  o r d e ring p a y m e n t  of future damages by periodic 

p a yment shall s p ecify the recipient, the dollar amount of the p a y­

ments, the interval b e t w e e n  payments, [AND] the n u m b e r  of payments or 

the p e r i o d  of time over w h i c h  p a y m e n t s  shall be m a d e , and shall i n­

clude an amount r e p r e s e n t i n g  f u ture paym e n t s  for a n t i c i p a t e d  i n f l a­

t i o n . P a y m e n t s  m a y  be m o d i f i e d  o n l y  in the event of the death of the 

j u d g m e n t  creditor, in w h i c h  case p a y m e n t s  m a y  not be r e d u c e d  or t e r m i­

nated, but shall be paid to perso ns to w h o m  the judgment c r e d itor owed 

a duty of support, as p r o v i d e d  b y  law, i m m e d i a t e l y  b ef ore death. In 

the event the judgment creditor owe d no duty of support to dependents 

at the time of the judgm e n t  credit o r ' s  death, the m o n e y  r e m a ining 

shall be d i s t r i b u t e d  in a c c o r d a n c e  w i t h  a w i l l  of the d e c e a s e d  j u d g­

men t  c r e d i t o r  accepted into p r o b a t e  or u n d e r  the i n t e st ate laws of the 

state if the d e c ease d h ad no will.

-5- CSHB 1 6 6 (L&C)
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1 * Sec. 9. AS 09.17.050(a) is a m ended  to read:

2 (a) Unless the act or o m i s s i o n  c o n s t i t u t e d  gross negligence, a

3 p erson m a y  not r e c o v e r  tort damages for p e r s o n a l  injury, death, or

4 damage to p r o p e r t y  for an act or o m i s s i o n  to act in the course and

5 scope of officia l duties, from [ONE OF] the following

6 (1) a m e m b e r  of the b o a r d  of directors or an officer of a

7 n onprofit corporation;

(2) a m e m b e r  of the b o a r d  of directors of a public or

9 nonp rofit hospital, or a m e mber of a citizen's advisory b o a r d  of any

10 hospital;

11 (3) a  m e m b e r  of a school b o a r d  of a school district;

(4) a m e m b e r  of the g o v e r n i n g  body, a commission, or a

citizen's a d v i s o r y  c ommittee of a m u n i c i p a l i t y  of the statej_

14 | (5) a m e m b e r  of the b o a r d  of directors of an electric or

15 telephone cooper a t i v e  organized u n d e r  AS 1 0 . 2 5 .

16 * Sec. 10. AS 0 9 . 1 7.070 is repea l e d  and r e e n a c t e d  to read:

17 Sec. 09.17.070. COLLATER AL BENEFITS. (a) A  party defending 

against a c l a i m  m a y  introduce e v i dence of amounts re ceived or to be 

r e c e ived by the claimant as c o m p e n s a t i o n  for the same injury from the 

following co llateral sources:

(1) 42 U.S.C. 301 - 1397 (Social Secu rity Act);

(2) state or federal income d i s a b i l i t y  or w orker's compen-

23 s a t i o n  b e n e f i t s ;

24 (3) health, sickness, accident, or income insurance; or

25 (4) a contract or a g r e e m e n t  to pay medical, hospital,

26 d e n t a l ,  o r  o t h e r  h e a l t h  c a r e  s e r v i c e s .

27 (b) If the p a r t y  defending a g a i n s t  the claim elects to introduce

28 evidence u n d e r  (a) of this section, the claimant may introduce evi-

29 d e n c e  o f  the a m o u n t  t h a t  the c l a i m a n t  h a s

CSHB 1 6 6 (L&C) -6-
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(1) i n c u r r e d  in a ctual a t t o r n e y  fees in p u r suin g the civil 

action; and

(2) p a i d  oi* c o n t r i b u t e d  to secure the right to an insurance 

benefit, contract, or agreement i n t r o d u c e d  as e v i d e n c e  by the p a r t y  

defen d i n g  against t he claim.

(c) A  source of c ollat eral b e n efits i n t r o d u c e d  unde r (a) of this 

s e cti on m a y  not r e c o v e r  from the c l a i m a n t  an a m o u n t  p a i d  as c o m p e n­

sation for the injury, and m a y  not be s u b r o g a t e d  to the rights of the 

claimant a g a ins t the p a r t y  defending a g a i n s t  the claim.

* Sec. 11. AS 09.30 . 0 7 0  is a m e n d e d  by a d d i n g  a n e w  subsec t i o n  to read:

(c) P r e j u d g m e n t  interest may not be a w a r d e d  for future e conomic 

or n o n e c o n o m i c  damages.

* Sec. 12. AS 2 1 . 0 6 . 1 1 0  is a m e n d e d  to read:

Sec. 21.06.110. D I R E C T O R ' S  A N N U A L  REPORT. As early in each 

c alendar year as is r e a s o n a b l y  p o s s ible the d i r e c t o r  shall prepare and 

deliver an annual r e p o r t  to the l e g i s l a t u r e  a n d  the commissioner, 

showing, w i t h  r e s p e c t  to the p r e c e d i n g  c a l e n d a r  year,

(1) a list of the a u t h o r i z e d  insurers t r a n s a c t i n g  insurance 

in Alaska, w i t h  s u c h  summary of their f i n a n c i a l  statement as the 

director considers appropriate;

(2) the n a m e  of each i n sure r w h o s e  b u s iness was c losed 

d uring the year, the cause of the closing, a n d  the amount of a s c e r­

tainable assets and liabili ties of each c lo sed business;

(3) the n a m e  of each insurer a g ains t w h i c h  delinquency or 

similar p r o c e e d i n g s  w e r e  instituted, a n d  a c o n c i s e  statement of the 

facts w i t h  r e spect to each procee d i n g  a n d  its p r e s e n t  status;

(4) a s t a t e m e n t  in r egard to e x a m i n a t i o n  of rating o r g a n i­

zations, a d v i s o r y  or ganizations , joint underw r i t e r s ,  and joint r e i n­

surers as r e q u i r e d  b y  AS 21.39.120;

-7- CSHB 1 6 6 (L&C)
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(5) the receipts and expenses of the d i v i s i o n  for the year;

(6) r e c o m m e n d a t i o n s  of the d i r e c t o r  as to amendments or 

s u p p l e m e n t a t i o n  of laws a f f e c t i n g  insurance, or the o f f i c e  of d i r e c­

tor;

(7) other p e r t i n e n t  info rm a t i o n  and m a t t e r s  the director 

considers properj_

(8) an a n a l ysis of m e d i c a l  m a l p r a c t i c e  insurance rate

changes occurring as a result o f  court deci s i o n s  in the state i n v o l v­

ing personal injury or death;

(9) an analysis of l i a b ility  i n s u r a n c e  claims that were

closed following a civil action, that

(A) estab l i s h e s  a s t a t i s t i c a l  data b a s e  for comparing 

the annual p e r c e n t a g e  change in the n u m b e r  a n d  amount of claims;

(B) determines  the n u m b e r  and dollar a mount of claims 

closed, by year incurred; and

(C) compar es the p e r c e n t a g e  c h a n g e  in direct premiums

w r i t t e n ;

(10) an analysis of changes in t he incomes of physicians

licensed under AS 08.64 o c c u r r i n g  as a r e s u l t  of court decisions in

the state involving p e r s o n a l  injury or d e a t h .

* Sec. 13. AS 09.10.055(b), 09.17.040(c), and A S  09.55.548 are 

repealed.

* Sec. i4. REPORT. T he D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p­

ment, w i t h  the c o o p e r a t i o n  of all state agencies, shall report to the 

legisl a t u r e  b y  the 30th day of the Second Sessio n of the S e v e n t e e n t h  Alaska 

State Legi sl a t u r e  on c l o s e d  insurance claims a n d  insur a n c e  c o mpa ny f i­

nances. The report must consist of

(1) a study of c l c s e d  insurance claims to i d e n t i f y

(A) the extent to w h i c h  the legal s y s t e m  has or has not 

CSHB 166(L&C) -8-
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8

12

13

14

1 b e e n  the cause o f  d r a m a t i c  l i a b i l i t y  insurance increases or decreases

2 a n d  coverage r e d u c t i o n  in crisis lines in the state;

3 (B) h o w  v i c t i m s  are f aring u n d e r  the present system;

4 (C) w h a t  the v a r i o u s  specific tort r e f o r m  measu r e s  have

5 a c t u a l l y  accomplished; a n d

6 (D)  if the p a s s a g e  of this Act has r e s u l t e d  in a m e a s u r a b l e

7 d e c r e a s e  in insurance rates in the state;

(2) a study of i n s u r a n c e  company finances to dete rmine the

9 | extent to w h i c h

:0 (A) dramatic l i a b i l i t y  i n s u rance rate increases and c o v e r­

age limitatio ns in the state are, or are not, c o s t - j u s t i f i e d  in r e­

lation to awards, settlements, and r e l e v a n t  court decisions in the 

state invol v i n g  p e r sonal injury, death, or p r o p e r t y  damage b a s e d  on 

fault; and

5 (B) legis l a t i v e  or r e g u l a t o r y  actions a f f e ct ing the tort

16 s ystem in the state are n e c e s s a r y  to resolve the state's liability

17 i n s u rance  rate increases.

18l * Sec. 15. AS 09.30.070(c), as a d d e d  b y  sec. 11 of this Act, has the

19 effect of a m e n d i n g  A l a s k a  R u l e  of Civil P r o c edure 68 by p r o v i d i n g  that

p r e j u d g m e n t  interest m a y  not be a w a r d e d  for future economic or n one conomic

21 d a m a g e s .

22 * Sec. 16. A P P L ICABIL ITY. (a) This Act applies to all causes of

23 action for damages r e s u l t i n g  f r o m  an act or o m i s s i o n  occurrin g on or after

24 the e f f e c t i v e  date of this Act.

(b) A S  09.1 7.070(c), as a dded b y  sec. 10 of this Act, applies to a
%

26 contr a c t  or a g r e e ment entered into on or after the effective date of this

27 Act,

28l * Sec. 17. This Act takes e ffect i m m e d i a t e l y  under AS 01.10.070(c).

29

20

25

-9- CSHB 1 6 6 (L&C)
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