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Sec. 46.03.740. OIL POLLUTION. A person may not 
discharge, cause to be discharged, ^r permit the dis­
charge of petroleum, acid, coal or oil tar, lampblack, 
aniline, asphalt, bitumen, or a residuary product of 
petroleum, into, or upon the waters or land of the 
state except in quantities, and at times and locations 
or under circumstances and conditions as the department 
may by regulation permit or where permitted under art. 
IV of the International Convention for the Prevention 
of Pollution of the Sea by Oil, 1954, as amended.

Sec. 46.03.822. STRICr LIABILITY FOR THE DISCHARGE OF 
HAZARDOUS SUBSTANCES. To the extent not otherwise 
preempted by federal law, a person owning or having 
control over a hazardous substance which enters in or 
upon the waters, surface or subsurface lands of the 
state is strictly liable, without regard to fault, for 
the damages to persons or property, public or private, 
caused by the entry. (For purposes of this statute, 
"hazardous substance" includes oil.)

It is important to note that AS 46.03.822 is a strict 
liability statute. Liability does not depend upon any show­
ing of negligence. It should be noted, also, that the stat­
ute is directed at the person owning or having control over 
the substance. Therefore, liability does not depend solely 
on who owned the Exxon Valdez itself.

However, I do not personally know who owned the oil on the 
Exxon Valdez or whether Exxon had control over the oil even 
if it didn't own it. I also do not know whether a judgment- 
proof subsidiary of Exxon was involved in either the owning 
or transporting of the oil. Even if a subsidiary was in­
volved, of course, there are probably ways of holding the 
parent company liable. Exxon appears to be accepting full 
responsibility at this point in time, but as the extent of 
damages mounts and civil penalties are brought to bear, and 
Exxon is tempted to deny full responsibility, these kinds of 
issues could become important.

In addition to these state statutes, there are federal laws 
that have apparently been violated. One of these is a sec­
tion of tbe federal Clean Water Act, 33 U.S.C. 1321(b), 
which provides:



R e p r e s e n t a t i v e  L y m a n  Hoffman
P a g e  3
A pril 6, 1989

The discharge of oil...into or upon the navigable w a­
ters of the United States,.,in such quantities as may 
be harmful...is prohibited.

Another federal law under which liability will probably be 
found is 43 TT.S.C. 1653(c), which provides:

If oil that has been transported through the trans- 
Alaska pipeline is loaded on a vessel at the terminal 
facilities of the pipeline, the owner and operator of 
the vessel (jointly and severally) and the Trans-Alaska 
Pipeline Liability Fund established by this subsection, 
shall be strictly liable without regard to fault in 
accordance w i t h  the provisions of this subsection for 
all damages, including clean-up costs, sustained by any 
person or entity, public or private, including r e s i­
dents of Canada, as the result of discharges of oil 
from such vessel.

These federal s :atutes are substantially parallti to the two 
state statutes cited above. One generally prohibits d i s­
charges; the otha.r places strict liability on persons who 
discharge oil. The second federal statute cited is a strict 
liability statute like AS 46.03.822, and as such, in/olves 
issues similar to those discussed in relation co AS 46.03.- 
822.

In addition to these basic statutes prohibiting unauthorized 
oil discharges, there are other statutes that may have been 
violated during the Prince William Sound disaster. These 
will be discussed next.

OTHER POSSIBLE BASES OF LIABILITY

It is possible that some liability will attach to E x x o n’s or 
A l y e s k a’s failure to properly implement their oil discharge 
contingency plans. Those plans are required under AS 46.04.- 
030. Regulations implementing that section require a v a i l­
ability of equipment and other resources to effectively c o n­
tain a discharge. The regulations also require notification 
to the state if some equipment is not readily available.
See 18 AAC 75.305 - 18 AAC 75.395.

Once issues of liability for the discharge have been de t e r­
mined, the relevant aspect of ensuing litigation or set t l e­
ment will be to determine what types of damages and costs 
are recoverable from the liable party or parties. These 
will be discussed next.
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TYPES OF DAMAGES AND COSTS RECOVERABLE

To some extent, the types of damages and costs recoverable 
for environmental disasters are described in the liability 
statutes cited previously. AS 46.03.822 refers to "damages 
to persons or property, public or private." The federal 
strict liability statute, 43 U.S.C. 1653(c), refers to "all 
damages, including clean-up costs, sustained by any person 
or entity, public or private."

Further descriptions of the types of damages and costs r e­
coverable are contained in additional statutes. For in­
stance, AS 46.03.824 provides as follows:

Sec. 46.03.824. DAMAGES. Damages include but are not 
limited to injury to or loss of persons or property, 
real or personal, loss of income, loss of the means of 
producing income, or the loss of an economic benefit.

In addition, AS 46.03.760(e) provides:

(el In addition to liability under (a) - (d) of' this 
section, a person who violates or causes or permits to 
be violated a provision of AS 46.03.740 - 46.03.750 is 
liable to the state, in a civil action brought under 
AS 46.03.822, for the full amount of actual damages 
caused to the state by the violation, including direct 
and indirect costs associated with the abatement, con­
tainment or removal of the pollutant, restoration of 
the environment to its former state, and all incidental 
administrative costs.

Furthermore, AS 46.03.780 provides:

Sec. 46.03.780. LIABILITY FOR RESTORATION. (a) A p e r­
son who violates a provision of this chapter, AS 46.04, 
or AS 46.09, or who fails to perform a duty imposed by 
this chapter, AS 46.04, or AS 46.09, or violates or 
disregards an order, permit, or other determination of 
the department made under the provisions of this c h a p­
ter, AS 46.04, or AS 46.09, respectively, and thereby 
causes the death of fish, animals, or vegetation or 
otherwise injures or degrades the environment of the 
state is liable to the state for damages.

(b) Liability for damages under (a) of this section 
includes an amount equal to the sum of money required
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to restock injured land or waters, to replenish a 
damaged or degraded resource, or to otherwise restore 

• the environment of the state to its condition before 
the injury.

(c) Damages under (a) of this section shall be r e ­
covered by the attorney general on behalf of the state.

The federal Clean Water Act also specifies that some types 
of damages are recoverable by the state under the federal 
law. 33 U.S.C. 1321(f)(4) - (5) provides:

(4) The costs of removal of oil...for which the owner 
or operator of a vessel...is liable under subsection
(f) of this section shall include any costs or expenses 
incurred by...any State government in the restoration 
or replacement of natural resources damaged or d e­
stroyed as a result of a discharge of oil...in v i o­
lation of subsection (b) of this section.

(5) The President, or the authorized representative of 
any State, shall act on behalf of the public as trustee 
of the natural resources to recover for the costs of 
replacing or restoring such resources. Sums recovered 
shall be used to restore, rehabilitate, or acquire the 
equivalent of such natural resources by the appropriate 
agencies of the Federal Government, or the State g o v­
ernment.

In light of these statutes, it appears to me that the types 
of damages and costs that may ultimately be recoverable by 
the state are very broadly stated. With respect to all of 
these damages provisions, it will be important for the state 
to be able to quantify the damages caused by the oil d i s­
charge. This will not be particularly hard with respect to 
containment and cleanup costs, but will be more difficult 
with respect to loss of income, restoration of the envi r o n­
ment, and replacement of natural resources.

In addition to this practical limit on recovery, there have 
been arguments made that there are caps on Exxon's liability 
under various statutes. These will be discussed next.

POSSIBLE LIABILITY CAPS

One possible liability cap arises from 43 U.S.C. 1653(c), 
the federal law related specifically to liability for d i s­
charge of TAPS oil.
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43 U.S.C. 1653(c)(3) provides:

(3) Strict liability for all claims arising out of any 
one incident shall not exceed $100,000,000. The owner 
and operator of the vessel shall be jointly and sever­
ally liable for the first $14,000,000 of such claims 
that are a l l o w e d . ..The Fund shall be liable for the 
balance of the claims that are allowed up to 
$100,000,000. If the total claims allowed exceed 
$100,000,000, they shall be reduced proportionately.
The unpaid portion of any claim may be asserted and 
adjudicated under other applicable Federal or state 
law.

The "Fund" this section refers to is a fund that has been 
set up under federal law that has been financed by a $.05 
per barrel fee collected by the operator of the TAPS. Some 
may call the $14,000,000 and $100,000,000 figures "liability 
caps," but I think that term wo u l d  be erroneously applied, 
given the entire context of the section. It should be noted 
that the last sentence of the cited material says that the 
unpaid portion of any claim m a y  be pursued under other a p­
plicable laws. The law further provides that it is "not to 
be interpreted to preempt the field of strict liability or 
to preclude any State from imposing additional r e q u i r e­
ments." 43 U.S.C. 1653(f)(9). Therefore, I think it is 
clear that the figures cited are caps only with regard to 
the money payable by the federal fund; they are not caps on 
Exxon's or anyone else's liability for damages and costs of 
cleanup. Other state and federal laws previously cited p r o­
vide ample basis for collection above the limits recoverable 
under 43 U.S.C. 1653(c).

A  second possible basis for a liability cap arises from a 
federal law called the Liability Limitation Act (the L L A ) .
It is found at 46 U.S.C. 183, and reads in pertinent part:

The liability of the owner of any vessel...for any 
loss, damage, or forfeiture, done, occasioned, or i n­
curred, without the privity or knowledge of such o w n­
er... shall not...exceed the amount or value of the i n­
terest of such owner in such vessel, and her freight 
then pending.

Notice, however, that this law only limits the liability of 
the vessel owner. It was intended to encourage the building 
of ships by limiting the liability of a ship owner who had
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no other interest involved. In the Prince William Sound 
disaster, Exxon probably wears at least two hats: as the
owner of the vessel and as the owner of the oil on board the 
vessel. The LLA could only limit Exxon's liability while it 
wore the vessel owner's hat, not under its other hat. M o r e­
over, the LLA does not serve to limit liability when n e g l i­
gence is involved. So, to the extent that negligence is 
shown, Exxon's liability even as the vessel owner would not 
be limited by the LLA.

A third kind of cap on Exxon's liability arises from a cap 
on civil penalties under AS 46.03.758(e). This subsection 
provides for a $100,000,000 cap on civil penalties assess­
able. However, as discussed in the following section, the 
per gallon maximum penalty under AS 46.03.758 is modified to 
such an extent in regulations that the cap, in all 
likelihood would never be reached.

CIVIL PENALTIES THAT CAN BE ASSESSED

The state statute under which civil penalties may be a s­
sessed in relation to the Prince William Sound disaster is 
AS 46.03.758, which provides, in part:

(b) No later than the 10th day after the convening of 
the Second Session of the Tenth Alaska Legislature, the 
department shall submit to the legislature regulations 
establishing the following schedule of fixed penalties 
for discharges of oil:

(1) Subject to (2) of this subsection, the penalties 
for the following categories of receiving environments 
may not e x c e e d ;

(A) $10 per gallon of oil which enters an anadromous 
stream or other freshwater environment with significant 
aquatic resources;

(B) $2.50 per gallon of oil which enters an estuari.ne, 
intertidal or confined saltwater environment; and

(C) $1 per gallon of oil which enters an unconfined 
saltwater environment, public land or freshwater e n­
vironment without significant aquatic resources.

(2) For discharges of oil which are caused by the gross 
negligence or intentional act of the discharger, or
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w h e n  t h e  c o u r t  f i n d s  t h a t  t h e  d i s c h a r g e r  d i d  n o t  t a k e  
r e a s o n a b l e  m e a s u r e s  to c o n t a i n  a n d  c l e a n  u p  t h e  d i s ­

c h a r g e d  o i l ,  t h e  p e n a l t y  s h a l l  b e  d e t e r m i n e d  b y  m u l t i ­
p l y i n g  t h e  p e n a l t y  e s t a b l i s h e d  u n d e r  (1) o f  t h i s  s u b -  
s e c t i o n  b y  a f a c t o r  o f  f i v e .

*  *  *

(d) T h e  s c h e d u l e  s h a l l  v a r y  a c c o r d i n g  to t h e  t o x i c i t y ,  
d e g r a d a b i l i t y  a n d  d i s p e r s a l  c h a r a c t e r i s t i c s  o f  t h e  o i l . 
I h e  s c h e d u l e  s h a l l  a l s o  v a r y  a c c o r d i n g  to t h e  s e n s i -  

t i v i t y  a n d  p r o d u c t i v i t y  o f  t h e  r e c e i v i n g  e n v i r o n m e n t .  
V a r i a t i o n s  u n d e r  t h i s  s u b s e c t i o n  m a y  b e  L y  s u b c a t -  
e g o r i e s  o f  r e c e i v i n g  e n v i r o n m e n t s , s p e c i f i c  r e c e i v i n g  
e n v i r o n m e n t s ,  o r  b o t h ,  t h e  m a x i m u m  p e n a l t i e s  e s t a b ­
l i s h e d  i n  (b) o f  t h i s  s e c t i o n  s h a l l  a p p l y  to d i s c h a r g e s  

i n  t h e  m o s t  s e n s i t i v e  a n d  p r o d u c t i v e  o f  r e c e i v i n g  e n ­
v i r o n m e n t s  w i t h i n  e a c h  c a t e g o r y  o f  r e c e i v i n g  e n v i r o n ­

m e n t ,  a n d  t h e  p e n a l t y  s h a l l  d e c r e a s e  f o r  l e s s  p r o d u c ­
t i v e  o r  s e n s i t i v e  r e c e i v i n g  e n v i r o n m e n t s .

(e) A f t e r  A p r i l  19, 1 9 7 8 ,  i f  a d i s c h a r g e  o f  o i l  i n  e x ­
c e s s  o f  1 8 , 0 0 0  g a l l o n s  n o t  p e r m i t t e d  u n d e r  a p p l i c a b l e  

s t a t e  a n d  f e d e r a l  l a w  o c c u r s  w i t h i n  t h e  t e r r i t o r i a l  
j u r i s d i c t i o n  o f  t h e  s t a t e ,  o r  i n t o  o r  u p o n  t h e  a d j a c e n t  
o u t e r  c o n t i n e n t a l  s h e l f  o f  t h e  s t a t e ,  t h e  f o l l o w i n g  
p e r s o n s ,  i n  a d d i t i o n  to t h e  p e r s o n  c a u s i n g  o r  p e r m i t ­
t i n g  t h e  d i s c h a r g e ,  a r e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  to 
t h e  s t a t e ,  i n  a c i v i l  a c t i o n ,  f o r  t h e  f u l l  a m o u n t  o f  

p e n a l t i e s  e s t a b l i s h e d  i n  t h e  r e g u l a t i o n s ,  or 

$ 1 0 0 , 0 0 0 , 0 0 0 ,  w h i c h e v e r  is l e s s ,

(1) i f  t h e  d i s c h a r g e  o c c u r s  f r o m  a n y  c o m m e r c i a l  o r  i n ­

d u s t r i a l  f a c i l i t y  o t h e r  t h a n  a v e s s e l  o r  o f f s h o r e  p l a t ­

f o r m ,  t h e  o w n e r ,  l e s s e e  o r  p e r m i t t e e ,  a n d  o p e r a t o r  o f  

t h e  f a c i l i t y ;

(2) i f  t h e  d i s c h a r g e  o c c u r s  f r o m  a v e s s e l ,

(A) t h e  o w n e r  a n d  o p e r a t o r  o f  t h e  v e s s e l ;  a n d

(B) t h e  o w n e r  o f  t h e  o i l  c a r r i e d  a s  c a r g o  o n  t h e  v e s s e l  

a t  t h e  t i m e  t h e  v e s s e l  w a s  l o a d e d ,  i f  t h e  l o a d i n g  o c ­
c u r r e d  w i t h i n  t h e  t e r r i t o r i a l  j u r i s d i c t i o n  o f  t h e  

s t a t e ,  o r  a t  a d e e p w a t e r  p o r t  o r  o t h e r  o f f s h o r e  s t o r a g e  
f a c i l i t y  a d j a c e n t  to t h e  s t a t e ;  h o w e v e r ,  i f  t h e  o w n e r  

o f  t h e  o i l  t e m p o r a r i l y  t r a n s f e r s  o w n e r s h i p  o f  t h e  o i l
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to another person, and the transfer has the purpose or 
effect of evading the vicarious liability imposed by 
this section, the transferor will be considered the 
owner of the oil for the purposes of this subsection; 
and

(3) if the discharge occurs from an offshore platform, 
the lessee or permittee of the tract or acreage upon 
which the platform is situated, and the operator of the 
platform.

(f) The court shall deduct from the penalties for which 
the person charged is liable under (e) of this section 
that amount of oil which was removed from the environ­
ment as a result of a cleanup operation undertaken in 
conformity with applicable state and federal law, u n­
less the oil was removed by an agency of state, local 
or federal government. The dispersal of oil through 
the use of chemical agents or other means is not con­
sidered removal for the purposes of this subsection.
The court may estimate the amount of oil removed.

(g) Except as provided in (f) and (j) of this section, 
the entire penalty specified in the regulations shall 
be imposed, except that a person who discharges oil 
into a receiving environment may demonstrate, by a p r e­
ponderance of evidence, that mitigating circumstances 
relating to the effects of the discharge would make 
imposition of the full penalty inappropriate. In de­
termining whether mitigating circumstances exist, the 
court shall recognize that scientific knowledge p e r­
taining to oil spills is very limited and if there is 
insufficient knowledge either to predict a base case or 
to show mitigating circumstances varying from that base 
case, the administratively established schedule of p e n­
alties shall apply. If mitigating circumstances are 
proven by a preponderance of the evidence, the court 
may reduce or totally eliminate the penalty, in accor­
dance w i t h  the purposes of this section. (Emphasis 
added)

*  *  *  *  *  *

The schedule of civil penalties required to be adopted by 
regulation under this statute are contained in 18 AAC 75".500 
- 18 AAC 7 5 . 6 0 0 .  • The Department of Environmental Conserva­
tion determined that crude oil was m e d i u m  in its toxicity,
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degradi b i l i t y , and aispersability and Prince William Sound 
was determined to be a sensitive environment, although not a 
"critical" area. (According to one source, the oil industry 
asserted during the development of regulations that the 
Sound should be designated as "without significant aquatic 
resources." See "Oil Spill Liability and Compensation: A
Review and Evaluation of Alaska's Civil Penalty Scheme," a 
report prepared for The Institute for Marine Studies, 
University of Washington, by Wendy J. Graham (January 1989), 
page 33, hereafter "Civil Penalty Scheme".)

Under the regulations in 18 AAC, the base penalty for dis­
charge into a sensitive saltwater environment is $2.00 and 
the factor applied based on the characteristics of crude oil 
is approximately .575. (See, "Civil Penalty Scheme," page 
42.) Therefore, the penalty for the discharge in Prince 
Will i a m  Sound would be something on the order of $1.15 per 
gallon, or $11.5 million for the approximately 10 million 
gallons discharged there. For the amount of oil that 
reached critical environments, there would be a base penalty 
of $2.50 per gallon, but that would still be multiplied by 
the .575 factor for crude oil, so the resulting penalty 
would not be significantly increased for those areas.

There is some discussion in "Civil Penalty Scheme," at pages 
45 - 47, that the collection of civil penalties under 
AS 46.03.758 might offset the recovery of other types of 
damages, even quantifiable damages, despite the original 
intent that the civil penalties be a way to recover only the 
unquantifiable damages attributable to a discharge. Since 
all cases that I am aware of in which the civil penalties 
may have been applicable have been settled out of court, 
this is not a clear area of law.

It is clear, however, that the maximum civil damages av a i l­
able to the state for the Prince William Sound disaster will 
not even approach the $100 million cap in AS 46.03.758(e), 
being more on the order of $10 - 15 million, multiplied to 
$50 - 55 million if gross negligence is shown.

In additioti to these civil penalties, there are criminal 
penalties that could be assessed. These will be discussed 
n e x t .
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CRIMINAL PENALTIES THAT CAN BE ASSESSED

Criminal penalties related to the Prince William Sound d i­
saster could be assessed under AS 46.03.790, which provides, 
in part:

Sec. 46.03.790. CRIMINAL PENALTIES. (a) Except as 
provided in (d) - (f) of this section, a person who 
negligently violates a provision of this chapter,
AS 46.04, or AS 46.09, or of a regulation, lawful order 
of the department, or permit, approval, or acceptance, 
or term or condition of a permit, approval, or a c c e p t­
ance issued under this chapter, AS 46.04, or AS 46.09 
is guilty of a class B misdemeanor.

k  k  k

(f) Notwithstanding the penalty provisions of (a) - (e) 
of this section, a defendant that is an organization 
is, upon conviction of a violation of any of the p r o­
visions listed in this section, subject to the p e n­
alties set out in AS 12.55.035(c).

The fine for a misdemeanor under AS 12.55.035(c) is 
$100,000. Since Exxon is an organization, this is the 
likely penalty that could be criminally assessed upon a 
finding of negligence.

H O W  AND WHEN THE STATE MIGHT RECOVER MONEY

As described above, there are many statutes under which the 
state could seek to recover its expenses of cleanup and its 
damages. With respect to cleanup expenses, both AS 46.04.- 
010 and AS 46.08.070 require the Department of Environmental 
Conservation to "promptly" seek reimbursement. There are no 
particular directives in any other statutes for the c o m­
mencement of civil suits to recover costs or damages. The 
state could sue the Fund established under federal law. The 
state could also directly sue Exxon's insurer under AS 46.- 
04.040(e).

Regardless of where suits are filed, they will need to be 
filed within the applicable statute of limitations period, 
but, even if they were filed yesterday, it is quite possible 
that no money would be recovered for years.
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There are several reasons why litigation related to the 
Prince William Sound disaster might take many years:

(1) The state will need time to determine all its damages 
and costs. It seems likely that cleanup will take more than 
a few months, and the state will need to monitor future 
salmon runs, among other things, in order to fully determine 
the disaster's effect on the fisheries. Effects on tourism 
will not be immediately ascertainable either.

(2) Claims under the federal fund will need to be aggregat­
ed to determine how much proration of claims will be needed 
to stay under the fund's $100,000,000 cap. Therefore, it 
seems to me that the fund administrators will need to wait 
for claims to be filed from all sources before honoring any 
claims against the fund.

(3) Exxon may, in good faith, disagree with the state's 
assessment of Exxon's extent of liability and the 
quantification v ' damages. It will take time to sort out 
those difference, of opinion.

(4) Given the high amount of financial exposure from this 
disaster, it will be in Exxon's economic interest to delay 
payment. It may also be in Exxon's interest to delay p a y­
ment to put pressure on the state to settle for less money. 
It may be Exxon's judgment that there will be political and 
economic pressure on the state to get money back quickly, 
even if the stat -2 needs to sacrifice in terms of total 
amount recovered.

Eventually, the state is likely to recover significant 
amounts of money, although I cannot at this point judge 
whether that amount will be close to the actual damages s u f­
fered or cleanup money spent. Regardless of how much money 
is recovered, it is important to consider the statutes a f­
fecting how that recovered money is to be used. This topic 
will be discussed next.

USE OF RECOVERED MO N E Y

There are two state statutes under which the legislature has 
expressed its intent that money recovered from environmental 
actions be put into special accounts to be used for future 
cleanup responsibilities.

One of these statutes is AS 46.04.010, wh i c h  provides for 
reimbursements of cleanup costs to be credited to a special



‘

Representative Lyman Hoffman 
Page 13 
April 6, 1989

account in the general fund called the "oil and hazardous 
substance release mitigation account." The other statute is 
AS 46.08.020, which provides that "fines, penalties, or d a m­
ages recovered under...law for costs incurred by the state 
as a result of the r e l e a s e . ..of oil" should be specially 
accounted for in the general fund so that the legislature 
may appropriate the estimated balance of the account to the 
oil and hazardous substance release response fund estab­
lished in AS 46.08.

Neither of these two state statutes is binding because ded­
icated funds are prohibited in Alaska. However, they do 
evidence a strong legislative intent that money recovered in 
environmental actions be available for use related to future 
environmental problems.

A  more binding statute in this area is a federal one. 33 
U.S.C. 1321(f)(5) in the Clean Water Act requires that money 
recovered under that Act "shall be used to restore, r e h abil­
itate, or acquire the equivalent of [the natural resources 
that were damaged]." So, to the extent that the state r e­
covers money under that federal law, the state may be 
required to spend it on restoring lost resources.

SUMMARY

The state has several avenues for recovery of damages and 
costs based on the Prince Will i a m  Sound disaster. Liability 
can probably be established under more than one law, 
especially considering the existence of federal laws.
Actions can be filed against a number of parties, including 
Exxon, its insurer, and a federal fund set up to cover such 
disasters. Money m a y  be recoverable for many types of 
damages and for reimbursement of the state's cleanup 
expenses. However, the time at which significant amounts of 
recoverable money may be expected to be received by the 
state is probably several years away.

As stated earlier, this memorandum is only a general o v e r­
view. Issues involving admiralty law and common law have 
not been discussed. They may or may not be significantly 
relevant. There are, in addition to state penalties, some 
federal penalties that Exxon might face; I have not 
discussed those here because your interest seemed to be the 
recovery of money by the state.

H
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L y m a n Hoffman

If you wish to have a more in-depth analysis on any part i c u­
lar issue, please let me know. As time allows and newly 
discovered facts permit, we would be happy to respond to 
further inquiries. Also, if you would like a copy of Ms. 
Graham's report about Alaska's civil penalty scheme, one 
could be made available.
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EH o3>  W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907 ) 276-3550

□ l i t  NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701-4679

□ P.O. BOX K -STA TE  CAPITOL 
JUNEAU. ALASKA 99811-0300  
PHONE: (9 0 ^  405-3600

The Honorable Curt Menard 
Alaska State Legislature 
House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re: HB 68 and Ballot Measure No. 2
Our File No. 661-89-0302

Dear Representative Menard:

You have asked for our opinion on whether HB 68, which 
concerns strict and joint and several liability for hazardous 
substances releases, would conflict w i t h  the intent of Ballot 
Measure No. 2 adopted by the voters during the most recent g e n­
eral election. Y o u  have also made a generic inquiry regarding 
legislative repeal or amendment of laws enacted by initiative.

The short answer to your first question is no, The 
summary response to your second inquiry is that an initiative may 
not be repealed b y  the legislature ior a period of two years 
after its effective date, but it may be amended at any time. Our 
analysis follows.

First, Ballot Measure No. 2 effected two very specific 
and discrete changes in the manner in which liability and damages 
for traditional personal injury torts will be assessed: it limits 
a party's liability to its actual percentage of fault and it 
repeals a statutory right of contribution among two or more 
persons who were jointly and severally liable for the tort. 1/ 
Ballot Measure No, 2 did not expressly repeal any other statutory 
provision concerning strict and joint and several liability. 
Most pointedly, it is silent on the strict and joint and several 
liability provisions of AS 46.03.758(e) and other statutes set 
forth in AS. 46.03 and AS 46.04 concerning oil and hazardous 
substance releases. For this reason, we do not believe that HB 
68 would infringe upon Ballot Measure No. 2.

1/ The precise language of Ballot Measure No. 2 amends a 
portion of. AS 09.17.080(d) and repeals AS 09.16.
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Furthermore, the intent of the voters in approving 
Ballot Measure No. 2 can be ascertained from the arguments made 
in support of the initiative. In Re Lance W. . 694 P. 2d 744, 753 
(Cal, 1985). See also Carman v. A l f o r d , 544 P. 2d 192 (Cal. 
1982) (election materials helpful in discerning voters' intent) ,■ 
Loai Angeles County Transp. Comm, v. R i c h m o n d , 643 P. 2d 941 (Cal. 
1982) (ambiguities in initiative resolved by referring to 
arguments in support). In this case, that it a relatively easy 
task.

The attached advertisement paid for by the coalition 
supporting Ballot Measure No. 2 unequivocally states that:

Ballot Measure No. 2 will have no impact on
A l a s k a’s environmental protection laws,

(emphasis in original). See Attachment 1. In addition, the 
coalition supporting Ballot Measure No. 2 explicitly agreed with 
legislative counsel that it would have no effect on state 
environmental laws. Id. This advertisement is direct evident^ 
of the v o t e r s’ intent not to affect the liability provisions, 
Including strict and joint and several liability, of state 
environmental laws. Enactment of HB 68, amending the provisions 
of AS. 46.03.822, will thus not violate the intent of the voters 
in approving Ballot Measure No. 2.

As to your second question, section 6 of article XI of 
the state constiudtion provides that the legislature m a y  amend a 
law enacted by initiative, but m a y  not repeal the initiative 
within two years of its effective date. ”[T]he legislature has 
broad powers to amend an initiative." Warren v. T h o m a s , 568 P . 2d 
400, 402 (Alaska 1977)(fn. omitted). There could be a point at 
which amendment and repeal tend to converge where, for example, 
"the legislature has exceeded that broad power by passing an 
amendment which so vitiates the initiative as to ’constitute its 
r e p e a l’". Su p r a , 568 P . 2d at 402 (citation omitted). 2/ The 
passage of HB 68, however, does not raise this spectre.

"(A]n amendment of an act operates as a repeal of ita 
provisions to the extent that, they are materially changed by, and

2/ The Alaska Supreme Court has reserved judgment on the 
precise question of when an amendment might constitute a repeal 
of a n  initiative. Warren v. Thomas, supra, 568 P. 2d at 404.
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rendered repugnant to, the amendatory act." Id. (citation omit­
ted). Nothing in HB 68 is repugnant to Ballot Measure No. 2. 
Nothing in Ballot Measure No. z is materially changed by HB 68. 
Ballot Measure No. 2 simply did not address the liability ‘provi­
sions of environmental laws, which is precisely what HB 68 doe3 . 
Since the subject matter of HB 68 was not even contemplated in 
the adoption of Ballot Measure No. 2, it can hardly be said to 
materially change or be repugnant to the ballot measure.

W e  hope that this adequately responds to your ques­
tions. Please reel free to contact us for further information.

Very truly y o u r s ,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

By:

MRL;jem

Attachment
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S U B J E C T : 

TO:

FROM:

HB 68 and repeal or amendment of 
an initiative (HB 68)

Representative Curt Menard, Co-chair 
House Resources Committee

Terri Lau ter bach  ̂  \\vOv_^
Legislative Counsel

You have asked whether HB 6 8 's amendment of AS 46.03.822(a) 
to provide- for joint and several liability for the release 
or threatened release of a hazardous substance violates con­
stitutional restrictions on amendment and repeal of initia­
tives. You have also asked for a general discussion of the
extent to which the legislature may amend or repeal a law 
that has been enacted by initiative.

With regard to HB 68, it is my opinion that its amendment of 
AS 46.03.822(a) to provide for joint and several liability 
for damages described by that section does not violate con­
stitutional restrictions on amendment and repeal of initia­
tives. It has the effect of amending Initiative 87-02 in a 
permissibly narrow way.

The constitutional provision governing this question is sec. 
6, art. XI, Constitution of the State of Alaska, which p r o­
vides:

S E C T I O N  6. E N A C T M E N T .  I f  a m a j o r i t y  o f  t h e  v o t e s  c a s t  
o n  t h e  p r o p o s i t i o n  f a v o r  its a d o p t i o n ,  t h e  i n i t i a t e d  
m e a s u r e  is e n a c t e d .  I f  a m a j o r i t y  o f  t h e . v o t e s  c a s t  o n  
t h e  p r o p o s i t i o n  f a v o r  t h e  r e j e c t i o n  o f  a n  a c t  r e f e r r e d ,  

it is r e j e c t e d .  T h e  l i e u t e n a n t  g o v e r n o r  s h a l l  c e r t i f y  
t h e  e l e c t i o n  r e t u r n s .  A n  i n i t i a t e d  l a w  b e c o m e s  e f f e c ­
t i v e  n i n e t y  d a y s  a f t e r  c e r t i f i c a t i o n ,  is n o t  s u b j e c t  to 
v e t o ,  a n d  m a y  n o t  b e  r e p e a l e d  b y  t h e  l e g i s l a t u r e  w i t h i n  
t w o  y e a r s  o f  i t s  e f f e c t i v e  d a t e .  It m a y  b e  a m e n d e d  a t ~  
a n y  t i m e .  A n  a c t  r e j e c t e d  b y  r e f e r e n d u m  is v o i d  t h i r t y

  I
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d a y s  a f t e r  c e r t i f i c a t i o n .  A d d i t i o n a l  p r o c e d u r e s  f o r  
t h e  i n i t i a t i v e  a n d  r e f e r e n d u m  m a y  b e  p r e s c r i b e d  b y  law. 
( E m p h a s i s  a d d e d . )

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  a d d r e s s e d  t h e  q u e s t i o n  w h e t h e r  
a l a w  m a y  b e  a m e n d e d  a n d  h a s  s h o w n  a  t e n d e n c y  to a p p r o v e  

a m e n d m e n t s  q u i t e  b r o a d l y .  T h u s  a r e d u c t i o n  i n  p e n a l t i e s  in 
a n  i n i t i a t e d  l a w  w a s  a p p r o v e d  i n  W a r r e n  v .  T h o m a s , 568 P . 2d 
400 ( A l a s k a  1 9 7 7 ) .  A n d ,  i n  W a r r e n  v. B o u c h e r , 573 P . 2d 731 
( A l a s k a  1 9 7 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  a c k n o w l e d g e d  t h a t  
t h e  p o w e r  to a m e n d  an i n i t i a t i v e  w a s  a n  e x p l i c i t  " c h e c k  or 
b a l a n c e "  a g a i n s t  t h e  i n i t i a t i v e  p r o c e s s .

F u r t h e r m o r e ,  a n  A t t o r n e y  G e n e r a l ' s  o p i n i o n  c o n c l u d e d  t h a t  
t h e  l e g i s l a t u r e  c o u l d  a l t e r  or d e l e t e  an i n i t i a t i v e ' s  r e ­
q u i r e m e n t  t h a t  t h e  c a p i t a l  s i t e  c o n t a i n  n o  l e s s  t h a n  100 
s q u a r e  m i l e s  o f  s t a t e  l a n d  a s  w e l l  a s  t h e  r e q u i r e m e n t  t h a t  
t h e  s i t e  s e l e c t e d  b e  m o r e  t h a n  30 m i l e s  f r o m  e i t h e r  
A n c h o r a g e  or F a i r b a n k s .  Op. A t t ' y  G e n . ,  A u g u s t  19, 1975.

I n  m y  v i e w ,  t h e  C o n s t i t u t i o n  a s k s  t h e  l e g i s l a t u r e  t o  g i v e  
d e f e r e n c e  to t h e  w i s h e s  o f  t h e  p e o p l e  as e x p r e s s e d  i n  a n  

i n i t i a t i v e ,  at t h e  s a m e  t i m e  r e c o g n i z i n g  t h a t  a n  i n i t i a t i v e  
m a y  p r e s e n t  p o l i c y  p r o b l e m s  t h a t  t h e  l e g i s l a t u r e  m a y  n e e d  to 
r e s o l v e .  B e c a u s e  t h e  p e o p l e  m a y  n o t  t h e m s e l v e s  a d d r e s s  the 
d i f f i c u l t i e s  i n  a p a r t i c u l a r  i n i t i a t i v e  b y  a m e n d i n g  it b u t  
r a t h e r  m u s t  v o t e  it up o r  d o w n ,  t h e  c o n s t i t u t i o n  p e r m i t s  the 
l e g i s l a t u r e  to a m e n d  it a t  a n y  t i m e .

T h e  T h o m a s  c o u r t  s u g g e s t e d  t h a t  t h e r e  c o u l d  b e  s i t u a t i o n s  in 
w h i c h  a n  a m e n d m e n t  so v i t i a t e s  a n  a c t  p a s s e d  b} i n i t i a t i v e  
t h a t  i t  c o n s t i t u t e s  its r e p e a l .  I n  m y  o p i n i o n ,  t h a t  i s s u e  
is n o t  r a i s e d  b y  t h e  a m e n d m e n t  i n  H B  68. T h e  a m e n d m e n t  i n  
H B  68 c h a n g e s  t h e  i n i t i a t i v e ' s  g e n e r a l  r u l e  of s e v e r a l  
l i a b i l i t y  w i t h  r e s p e c t  to o n l y  a l i m i t e d  t y p e  o f  t o r t  

a c t i o n .  I n  b e i n g  so n a r r o w ,  t h e  a m e n d m e n t  c o u l d  n o t  b e  s a i d  
to v i t i a t e  the i n i t i a t i v e .

I n  d i s c u s s i n g  H B  68, I h o p e  t h e  g e n e r a l  p a r a m e t e r s  o f  l e g i s­
l a t i v e  p o w e r  to a m e n d  or r e p e a l  a n  i n i t i a t i v e  h a v e  b e e n  
c l e a r .  T h e  l e g i s l a t u r e  m a y  a m e n d  a n  i n i t i a t i v e  at a n y  t i m e  
as l o n g  as t h a t  a m e n d m e n t  d o e s  n o t  c h a n g e  t h e  l a w  p a s s e d  b y  
t h e  i n i t i a t i v e  so m u c h  t h a t  it a m o u n t s  to a r e p e a l  o f  t h a t  
law. T h e  l e g i s l a t u r e  m a y  r e p e a l  a n  i n i t i a t i v e  w i t h i n  two 
y e a r s  o f  i t s  e f f e c t i v e  d a t e .
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I h o p e  t h i s  d i s c u s s i o n  is h e l p f u l  to y o u ,  I f  I m a y  b e  o f  
f u r t h e r  a s s i s t a n c e ,  p l e a s e  l e t  m e  k n o w .

T L : g c
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R e :  H . B .  1 6 6

D e a r  R e p r e s e n t a t i v e  D o n l e y :

A s  y o u  k n o w ,  I a m  t h e  p r e s i d e n t  o f  t h e  A l a s k a  A c a d e m y  o f  
T r i a l  L a w y e r s ,  a n  o r g a n i z a t i o n  o f  n e a r l y  2 0 0  l a w y e r s  f r o m  
a l l  o v e r  A l a s k a .  T h e  r e c e n t  h e a r i n g s  h e l d  b y  y o u r  c o m m i t t e e  

h a v e  b e e n  t h e  s u b j e c t  o f  m u c h  d i s c u s s i o n  a n d  c o n c e r n  b y  t h e  
m e m b e r s  o f  t h e  A c a d e m y  i n  r e l a t i o n  t o  t h e  l a c k  o f  s c h e d u l e d  
h e a r i n g s  t o  a d d r e s s  t o x i c  a n d  e n v i r o n m e n t a l  i s s u e s .  I 
u n d e r s t a n d  t h e r e  n o w  w i l l  b e  h e a r i n g s  t o  a d d r e s s  t h e s e  
a r e a s ,  a n d  y o u  a r e  t o  b e  c o n g r a t u l a t e d  f o r  t h i s .  W e  b e l i e v e  
t h e  h e a r i n g s  w i l l  c l e a r l y  r e f l e c t  t h a t  H . B .  1 6 6  i s  h a r m f u l  
t o  t h e  c i v i l  r i g h t s  o f  t h o s e  v i c t i m s  h a r m e d  b y  t o x i c  o r  
e n v i r o n m e n t a l  t o r t s .

T h e  r e c e n t  d i s a s t e r  i n  V a l d e z  h a s  h i g h l i g h t e d  t h e  
i n a p p r o p r i a t e  n a t u r e  o f  m a n y  a s p e c t s  o f  t h i s  b i l l .  T h i s  
b i l l  w i l l  h a v e  a n  a b s o l u t e l y  d e v a s t a t i n g  e f f e c t  u p o n  t h e  
a b i l i t i e s  o f  v i c t i m s  o f  f u t u r e  e n v i r o n m e n t a l  o r  t o x i c  t o r t s  
t o  r e c o v e r  f u l l  c o m p e n s a t i o n  f o r  t h e i r  d a m a g e s  a n d  i n j u r i e s  
u n d e r  s t a t e  l a w .

T h e  i m p a c t  o f  t h e  b i l l  is s u c h  t h a t  it w i l l  n o t  o n l y  h a r m  
i n d i v i d u a l s  s u c h  a s  f i s h e r m a n ,  b u t  i t  w i l l  a l s o  h a r m  
o r g a n i z a t i o n s  s u c h  a s  n a t i v e  c o r p o r a t i o n s .  F o r  i n s t a n c e ,  
h a v e  y o u  c o n s i d e r e d ,  i n  a n y  d e p t h ,  h o w  t h i s  b i l l  i s  g o i n g  t o  
i m p a c t  t h e  r i g h t s  o f  n a t i v e  c o r p o r a t i o n s  t o  r e c o v e r  f o r  
d a m a g e s  t o  t h e i r  l a n d s  a s  a r e s u l t  o f  t o x i c  o r  e n v i r o n m e n t a l  
t o r t s ?  T h i s  i s  p r e s e n t l y  a v e r y  i n t e r e s t i n g  q u e s t i o n .  T h e  
p r e v i o u s l y  p a s s e d  t o r t  r e f o r m  b i l l  (AS 0 9 . 1 7 . 0 1 0 )  c o n t a i n s  a 
$ 5 0 0 , 0 0 0 . 0 0  l i m i t  f o r  n o n - e c o n o m i c  d a m a g e s .  T h e r e f o r e ,  i t  
i s  c e r t a i n l y  a r g u a b l e  t h a t  e v e r y  n a t i v e  c o r p o r a t i o n  i n  t h e
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P r i n c e  W i l l i a m  S o u n d  h a s  b e e n  l i m i t e d  b y  t h e  l e g i s l a t u r e  t o  
$ 5 0 0 , 0 0 0 . 0 0  f o r  n o n - e c o n o m i c  l o s s  a s  a  r e s u l t  o f  t h e  d a m a g e  
t o  t h e i r  a n c e s t r a l  l a n d s .  C e r t a i n l y ,  t h i s  d e f e n s e  i s  g o i n g  
t o  b e  r a i s e d ,  a n d  it w i l l  u l t i m a t e l y  b e  l i t i g a t e d ,  b u t  t h i s  
i s  s i m p l y  o n e  e x a m p l e  o f  t h e  d e v a s t a t i n g  n a t u r e  t h a t  s o -  

c a l l e d  " t o r t  r e f o r m "  c a n  h a v e  in t h e  e n v i r o n m e n t a l  a r e a .

O f  e q u a l  c o n c e r n  i n  r e l a t i o n  t o  t h e  $ 5 0 0 , 0 0 0 . 0 0  l i m i t a t i o n  
i n  A S  0 9 . 1 7 . 0 1 0  i s  t h e  a r g u m e n t  t h a t  i t  l i m i t s  p u n i t i v e  
d a m a g e s  c l a i m s  t o  $ 5 0 0 , 0 0 0 . 0 0 .  I m a g i n e  t h a t !  I n  V a l d e z ,  
w h e r e  t h e  g r o s s ,  c r i m i n a l  n e g l i g e n c e  h a s  r e s u l t e d  in 
h u n d r e d s  o f  m i l l i o n s ,  if n o t  b i l l i o n s ,  o f  d o l l a r s  i n  d a m a g e s  
t h e  p u n i t i v e  d a m a g e s  c l a i m s  o f  e a c h  n a t i v e  c o r p o r a t i o n ,  e a c h  
f i s h e r m a n ,  e a c h  p r o c e s s o r ,  e t c .  m a y  b e  l i m i t e d  to 
$ 5 0 0 , 0 0 0 . 0 0  u n d e r  s t a t e  la w !  E v e n  t h e  S t a t e  o f  A l a s k a ' s  
c l a i m s  m a y  b e  l i m i t e d  t o  $ 5 0 0 , 0 0 0 . 0 0 !

A s  a n o t h e r  e x a m p l e ,  t h e  r e c e n t  i n i t i a t i v e  d o i n g  a w a y  w i t h  
j o i n t  a n d  s e v e r a l  l i a b i l i t y  i s  g o i n g  t o  h a v e  a s e v e r e  i m p a c t  
i n  t h e  V a l d e z  d i s a s t e r .  Y o u  c a n  b e t  t h a t  t h e  o i l  c o m p a n i e s  
a n d  t h e  i n s u r a n c e  c o m p a n i e s  a r e  g o i n g  t o  u l t i m a t e l y  s u e  
e v e r y b o d y  i n  s i g h t  t r y i n g  t o  l a y  o f f  s o m e  l i a b i l i t y ,  
c l a i m i n g  t h a t  o t h e r  p a r t i e s  a r e  r e s p o n s i b l e  f o r  a p o r t i o n  of 
t h e  i n c r e d i b l e  d a m a g e s  t h a t  h a v e  o c c u r r e d .  I n  t h i s  r e s p e c t  
a t e r r i b l e  d i s s e r v i c e  t o  t h e  c i t i z e n s  o f  A l a s k a  w a s  
p e r f o r m e d  b y  t h e  C o a l i t i o n  F o r  T o r t  R e f o r m .

F u r t h e r ,  t h e  s i x - y e a r  s t a t u t e  o f  r e p o s e  p r o p o s e d  i n  t h e  
p r e s e n t  b i l l  H . B .  1 6 6  i s  d i s a s t r o u s  i n  r e l a t i o n  to 
e n v i r o n m e n t a l  a n d  t o x i c  t o r t s .  I n  m a n y  i n s t a n c e s ,  t h e  
d a m a g e s  c a u s e d  b y  e n v i r o n m e n t a l  p o l l u t i o n  g o  o n  f o r  m a n y ,  
m a n y  y e a r s  b e y o n d  t h e  s i x  y e a r s .  I n  o t h e r  i n s t a n c e s ,  t h e  
a c t s  o f  n e g l e c t  a r e  n o t  d i s c o v e r e d  a s  t h e y  h a v e  b e e n  h i d d e n  
b y  t h e  p o l l u t e r s .  T h i s  h a s  o c c u r r e d  o v e r  a n d  o v e r  a g a i n  
a c r o s s  t h e  U n i t e d  S t a t e s .  P o l l u t e r s  d o n ' t  g e n e r a l l y  
a d v e r t i s e  t h a t  t h e y  h a v e  p o l l u t e d ,  a n d  q u i t e  o f t e n  t h e  
e n v i r o n m e n t a l  d i s a s t e r  is n o t  a p p a r e n t  i m m e d i a t e l y  —  u n l i k e  
t h e  V a l d e z  s i t u a t i o n .

A s  y o u  k n o w ,  e n v i r o n m e n t a l  i n t e r e s t s  a r e  c o m i n g  t o g e t h e r  
a c r o s s  t h i s  s t a t e ,  n a t i o n a l l y  a n d  i n t e r n a t i o n a l l y ,  t o  
a d d r e s s  t h e  V a l d e z  s i t u a t i o n .  T h e  s o - c a l l e d  c o n t i n g e n c y  
p l a n  o f  t h e  o i l  c o m p a n i e s  h a s  b e e n  f o u n d  t o  b e  g r o s s l y  
i n a d e q u a t e ,  a n d  g o v e r n m e n t a l  c o n t r o l s  t o  p r o t e c t  u s  a l l  n e e d  
t o  b e  e r e c t e d  a n d  s t r e n g t h e n e d .  S i m i l a r l y ,  w e  w o u l d  h o p e  
t h a t  y o u r  c o m m i t t e e  w o u l d  s t e p  b a c k  a p a c e  o r  t w o  a n d  r e ­
e x a m i n e  t h i s  b i l l  i n  l i g h t  o f  t h e  V a l d e z  d i s a s t e r .



T h e  H o n o r a b l e  D a v e  D o n l e y  

A l a s k a  S t a t e  L e g i s l a t u r e  
A p r i l  11, 1 9 8 9  
P a g e  3

F r a n k l y ,  I b e l i e v e  y o u  w i l l  s e e  i n c r e a s i n g  e f f o r t s  t o  l i n k  
s o - c a l l e d  " t o r t  r e f o r m e r s "  w i t h  t h e  V a l d e z  d i s a s t e r  a s  t h e  
p u b l i c  b e c o m e s  m o r e  a w a r e  o f  t h e  l i m i t a t i o n s  o f  l i a b i l i t y  
p a s s e d  i n  A l a s k a  i n  t h e  l a s t  s e v e r a l  y e a r s .  I a m  s u r e  
n e i t h e r  y o u  n o r  y o u r  c o m m i t t e e  w i s h  t o  b e  s e e n  a s  a s s i s t i n g  
t h e  o i l  c o m p a n i e s  a n d  o t h e r  s p e c i a l  i n t e r e s t s  i n  f u r t h e r  
d i s m a n t l i n g  t h e  l e g a l  s y s t e m  w h i c h  p r o v i d e s  a t  l e a s t  s o m e  
p r o t e c t i o n  f o r  v i c t i m s  o f  e n v i r o n m e n t a l  d i s a s t e r s .

I n d e e d ,  t h e  l e g i s l a t u r e  w o u l d  b e  d o i n g  a  f a r  g r e a t e r  s e r v i c e  
t o  c o n s i d e r  r e p e a l i n g  t h e  l i m i t a t i o n s  p a s s e d  i n  1 9 8 6  r a t h e r  
t h a n  e x t e n d i n g  t h e m  f u r t h e r .  A t  t h e  v e r y  l e a s t ,  e x c e p t i o n s  
f o r  t o x i c  a n d  e n v i r o n m e n t a l  t o r t s  s h o u l d  b e  m a d e  a n d  c l e a r l y  
t h e  l i m i t a t i o n s  p r o v i s i o n s  o f  A S  0 9 . 1 7 . 0 1 0  s h o u l d  b e  
c l a r i f i e d  o r  e l i m i n a t e d .

O n  b e h a l f  o f  t h e  A c a d e m y  m e m b e r s h i p ,  I u r g e  y o u  t o  
r e c o n s i d e r  t h i s  b i l l  in l i g h t  o f  t h e  V a l d e z  d i s a s t e r .  I 
l o o k  f o r w a r d  t o  r e p o r t i n g  t o  t h e  m e m b e r s h i p  t h e  a c t i o n s  o f  
y o u r s e l f  a n d  y o u r  c o m m i t t e e  i n  t h i s  r e g a r d .

S i n c e r e l y  y o u r s ,

A L A S K A  A C A D E M Y  O F  T R I A L  L A W Y E R S

I f  / j

D e n n i s  M. M e s t a s /
P r e s i d e n t

cc: H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e :

M a x  F. G r u e n b e r g ,  Jr.
D a v i d  F i n k e l s t e i n
H. A. " R e d "  B o u c h e r  
V i r g i n i a  M. C o l l i n s  
L o r e n  L e m a n  
M a r k  B o y e r



A L L  C LA IM S - IN C E PT IO N  T H R O U G H  1988

By P a y m en t Size

INDEM NITY PA Y M ENT #OF SUITS/CLAIM S PERCEN TA G E

0 1 6 5  6 1
1 - 1,000  6 2

1 ,0 0 1 -5 ,0 0 0  1 4 5
5 ,0 0 1 - 1 0 ,0 0 0  1 2 4

1 0 .0 0 1 -2 5 ,0 0 0  1 4  5
2 5 .0 0 1 - 5 0 ,0 0 0  1 7 6
5 0 .0 0 1 - 7 5 ,0 0 0  7 3

7 5 ,0 0 1 - 1 0 0 ,0 0 0  1 0 4
1 0 0 .0 0 1 - 1 5 0 ,0 0 0  6 2
1 5 0 .0 0 1 - 2 0 0 ,0 0 0  8 3
2 0 0 .0 0 1 - 5 0 0 ,0 0 0  4  1
5 0 0 .0 0 1 - 7 5 0 ,0 0 0  4 1

7 5 0 ,0 0 1 - 2 ,0 0 0 ,0 0 0  2 1
2 ,0 0 0 ,0 0 1 - 3 ,0 0 0 ,0 0 0  2 1

2 7 1

A verage Claim  - $ 4 8 ,7 3 1

A verage  C laim  w here 
in d e m n ity  p a y m e n t
w as m ade - $ 1 2 4 ,3 5 3



P h y s i c i a n
Claim s

P hysic ian 's  N u m b e r o f P hysic ians 
N am ed In su red

1 9 7 6 2 5 8
1 9 7 7 4 8 8
1 9 7 8 5 8 8
1 9 7 9 2 9 7

1 9 8 0 1 0 1 2 1

1 9 8 1 7 1 4 4
1 9 8 2 1 5 2 0 0
1 9 8 3 1 5 2 3 0
1 9 8 4 2 9 3 9 2 8 5
1 9 8 5 4 3 63 3 2 5
1 9 8 6 3 5 6 7 3 1 5
1 9 8 7 2 7 2 9 3 0 3

1 9 8 8 2 0 21 2 7 9



M I L L I M A N  6 c  R O B E R T S O N ,  i n c .

C O N S U L T I N G  A C T U A R I E S

RO BERT  P  A LD O R IS IO . P C  A S  
R ICH A RD  J BA RN EY . F S A . 
DONNA L  G ERSO N . A  S  A 
P iC H A R D S  D IONC I. F C  A S  
M ARK A LA N  C H E S N E R . P S A  
DREW  S . D  AVI DOFF . F S  A.
JOHN W  E H R H A R D T .F S A  
MARTIN FELD M A N . F S A .
K IRK  O . F LEM IN G . A  C .A  S . 
G REG O RY  T  G R A V E S . A C  A  S 
DALE S . HAG STRO M . F S  A 
SILVIO IN G U I. F S  A.
ALLAN M KA U FM A N . F C  A S . 
JACQ UEL INE  M. KEAT ING . F S A  
JOSEPH  A . L A V IG N E . F S  A  
JOHN M. L E N S E R . F S  A  
M ICHAEL J . M AHONEY . F S  A  
J E F F R E Y  H. M A YER . F C .A  S 
DAN IEL J . M CCARTHY. F S  A. 
DOUG LA S  M E N K ES . F S .A . 
D EBO RA H  A . M ILLER . A S  A. 
W ILLIAM  F  M U RPH Y . F .C .A  S. 
B RUC E  S . P YE N SO N . A  S  A 
M ERED ITH  A  RATA JCZAK . A S A . 
M ARCIA S . SA N D E R . F S  A. 
STEV EN  I. S C H R E I3 E R . F S  A 
SHARON  G . SCH W A RTZ . A .S .A  
JOY A. SCH W A FTZM A N . F C  A S. 
STEV EN  G . SOF IREN T INO . F S  A.

TW O  P E N N S Y L V A N IA  PLAZA  N E W  Y O R K . N .Y . 10001 

T E L E P H O N E :  212/279*7166 

FA X : M A N H A TTA N  212/629-5657. E L M W O O D  P A R K  201/794-6029

W EN D ELL  M ILUM AN . F S A  (1970 ) 
STU A RT  A. RO BERTSO N . F S A 

CHA IRM AN EM ER ITUS

A u g u s t  5, 1 9 8 8

M a r y  A. P i e r c e  
E x e c u t i v e  D i r e c t o r
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  
4 0 0 0  O l d  S e w a r d  H i g h w a y ,  S u i t e  2 0 3  
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

R e :  E f f e c t i v e  T o r t  R e f o r m  L e g i s l a t i o n

D e a r  Ms. P i e r c e :

Y o u ,  l i k e  m a n y  o t h e r  e x e c u t i v e  o f f i c e r s  o f  m e d i c a l  
s o c i e t i e s  a n d  p h y s i c i a n  s p o n s o r e d  i n s u r e r s ,  a r e  l i k e l y  

i n v o l v e d  i n  c o n t i n u i n g  e f f o r t s  t o  o b t a i n  p a s s a g e  o f  
e f f e c t i v e  t o r t  r e f o r m .

A t  t h e  M a y  1 9 8 8  P h y s i c i a n  I n s u r e r s '  A s s o c i a t i o n  o f  A m e r i c a  
A n n u a l  M e e t i n g  I h a d  t h e  o p p o r t u n i t y  t o  d i s c u s s  t h e  
i m p o r t a n c e  o f  t h e  " f i n e  p r i n t "  i n  t o r t  r e f o r m  l e g i s l a t i o n .  
S o  m a n y  p e o p l e  i n  t h e  a u d i e n c e  r e q u e s t e d  c o p i e s  o f  m y  
s l i d e s  t h a t  I p r e p a r e d  t h e  a t t a c h e d  a n n o t a t e d  v e r s i o n  o f  
t h o s e  s l i d e s .

T h e  i n f o r m a t i o n  o n  p a g e s  t w o  t h r o u g h  f o u r  c a n  b e  u s e d  a s  a 
c h e c k l i s t  i n  r e v i e w i n g  t o r t  r e f o r m s  y o u  m a y  b e  c o n s i d e r i n g .  
A c t u a r i a l  t e c h n i q u e s  c a n  b e  u s e d  t o  e v a l u a t e  h o w  m u c h  " f i n e  
p r i n t "  i n  t h e  t o r t  r e f o r m  l a n g u a g e  m i g h t  a f f e c t  t h e  v a l u e  
o f  t h e  r e f o r m s .

I f  y o u  h a v e  a n y  q u e s t i o n s  a b o u t  t h i s  m a t e r i a l ,  o r  i f  I c a n  
b e  o f  a n y  o t h e r  a s s i s t a n c e  t o  y o u ,  p l e a s e  f e e l  f r e e  t o  c a l l  
m e  o r  m y  a s s o c i a t e ,  S p e n c e r  G l u c k .

V e r y  t r u l y  y o u r s ,

R E C E I V F . t r ----------
A l l a n  K a u f m a n ,  F . C . A . S .

AUG 15 5388
A K / p r
cc: D. B i c k e r s t a f f  \Li. A
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AFFILIATED COM PAN IES 
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ECKLER  PA RTN ERS  LTD. IN CANADA
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H o w  E f f e c t i v e  is T o r t  R e f o r m ?

R e a d  t h e  F i n e  P r i n t

T o r t  r e f o r m  c a n  w o r k .

T h e  l a r g e s t  " l a b o r a t o r y "  t o  d a t e  h a s  b e e n  t h e  m e d i c a l  
p r o f e s s i o a n l  l i a b i l i t y  s y s t e m  i n  C a l i f o r n i a .  H e r e ,  a p a c k a g e  o f  
t o r t  r e f o r m s  i n c l u d i n g  m a n y  o f  t h e  c u r r e n t l y  p o p u l a r  e l e m e n t s  w a s  
p a s s e d  f o l l o w i n g  t h e  m i d - s e v e n t i e s  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  

c r i s i s .  A t  t h a t  t i m e ,  C a l i f o r n i a  j o i n e d  N e w  Y o r k  a n d  F l o r i d a  

a m o n g  t h e  n a t i o n a l  l e a d e r s  i n  m e d i c a l  l i a b i l i t y  c o s t s .  T o d a y ,  
C a l i f o r n i a ' s  m e d i c a l  l i a b i l i t y  c o s t s  a r e  f a r  c l o s e r  t o  t h e  

n a t i o n a l  a v e r a g e .

P a t r i c i a  D a n z o n ,  c u r r e n t l y  a t  U n i v e r s i t y  o f  P e n n s y l v a n i a ,  
c o m p a r e d  m e d i c a l  l i a b i l i t y  c o s t s  f r o m  1 9 7 5  t o  1 9 8 4  i n  a n u m b e r  o f  
s t a t e s  w i t h  a n d  w i t h o u t  t o r t  r e f o r m s ,  c a l c u l a t i n g  t h e s e  a v e r a g e  

s a v i n g s  a s s o c i a t e d  w i t h  v a r i o u s  t y p e s  o f  t o r t  r e f o r m s :

C a p s  o n  n o n - e c o n o m i c  l o s s  2 3 %

C o l l a t e r a l  s o u r c e s  o f f s e t s  1 1 - 1 8 %

C o n t i n g e n c y  f e e s  l i m i t a t i o n s  3%

R e d u c e d  s t a t u t e  o f  l i m i t a t i o n s  8% p e r  y e a r

S t r u c t u r e d  s e t t l e m e n t s  N o t  t e s t e d

J o i n t  & S e v e r a l  L i a b i l i t y  N o t  t e s t e d

O f  c o u r s e ,  t h e s e  e s t i m a t e s  o f  s a v i n g s  a r e  i n  c o m p a r i s o n  t o  w h a t  
c o s t s  o t h e r w i s e  w o u l d  h a v e  b e e n ,  a n d  r e p r e s e n t  a v e r a g e  r e s u l t s  

f o r  t h e  s t a t e s  s t u d i e d .

R e m e m b e r ,  s u c c e s s f u l  t o r t  r e f o r m  m e a n s  t h a t  c o s t s  a r e  l o w e r  t h a n  
t h e y  o t h e r w i s e  w o u l d  h a v e  b e e n .  I t  i s  u n l i k e l y  t h a t  t o r t  r e f o r m  
w i l l  p r o d u c e  c o s t s  b e l o w  t h e  s t a r t i n g  p o i n t  f o r  a n  e x t e n d e d  

p e r i o d .

T o r t  r e f o r m  c a n  a l s o  f a i l .

O r  b e  r e l a t i v e l y  i n e f f e c t i v e .  O r  b e  l e s s  e f f e c t i v e  t h a n  i t  m i g h t  

h a v e  b e e n .  F o r  e a c h  o f  t h e  t y p e s  o f  r e f o r m  l i s t e d  a b o v e ,  t h e r e  
h a v e  b e e n  a n u m b e r  o f  v a r i a t i o n s  i n  b i l l s  w h i c h  h a v e  p a s s e d ,  a n d  
e v e n  m o r e  in b i l l s  w h i c h  h a v e  b e e n  c o n s i d e r e d .  S m a l l  
d i f f e r e n c e s  i n  w o r d i n g  c a n  h a v e  p r o f o u n d  i m p l i c a t i o n s ,  s o m e  o f  
w h i c h  m a y  b e  u n i n t e n d e d .  T o  e v a l u a t e  a n  e x i s t i n g  o r  p r o p o s e d  
t o r t  r e f o r m ,  b e  s u r e  t o  r e a d  t h e  " f i n e  p r i n t " .

M I L L I M A N  a  R O B E R T S O N .  I N C . C O N S U L T I N 0  A C T U A R I E S



W e ' v e  w o r k e d  o n  m a n y  v a r i a t i o n s  o f  t o r t  r e f o r m s  i n  p r o p o s a l s ,  
b i l l s ,  a n d  l a w s  i n  a n u m b e r  o f  s t a t e s .  T h e  f o l l o w i n g  l i s t  
i l l u s t r a t e s  s o m e  o f  t h e  p o s s i b l e  v a r i a t i o n s  a n d  i m p o r t a n t  

f a c t o r s  w h i c h  a f f e c t  t h e  v a l u e  o f  t h o s e  r e f o r m s .  T h e  l i s t  b e g i n s  
w i t h  a b a l i - p a r k  e s t i m a t e  o f  t h e  s a v i n g s  w h i c h  t h e  r e f o r m s  m i g h t  

p r o d u c e  f o r  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y .

L i m i t a t i o n s  o n  N o n - E c o n o m i c  L e s s

E s t i m a t e d  s a v i n g s  c a n  r a n g e  f r o m  z e r o  t o  f i f t y  p e r c e n t ,  d e p e n d i n g  

o n :

1. A m o u n t  o f  L i m i t a t i o n .  P r o p o s a l s  r a n g e  f r o m  c o m p l e t e  

e l i m i n a t i o n  t o  a $ 1 , 0 0 0 , 0 0 0  l i m i t a t i o n .

2. P e r  I n c i d e n t  o r  P e r  C l a i m a n t .  T h i s  d i s t i n c t i o n  is 
s i g n i f i c a n t ,  b u t  w i t h o u t  p r o p e r  a t t e n t i o n  t h e  w o r d i n g  

o f  t h e  l a w  m a y  n o t  e v e n  b e  c l e a r .

3. F l a t  o r  G r a d e d .  F l a t  l i m i t a t i o n s  a r e  m o r e  c o m m o n .  G r a d e d  

l i m i t a t i o n s  u s u a l l y  a p p l y  t h e  m a x i m u m  t o  o n l y  t h e  m o s t  
s e r i o u s  c a s e s  a n d  t h e n  g r a d e  t h e  l i m i t a t i o n  d o w n  f o r  

l e s s  s e r i o u s  c a s e s  (e.g. in p r o p o r t i o n  t o  " c a p a c i t y  to 
e n j o y  l i f e " ) .

4. D e f i n i t i o n  o f  N o n - E c o n o m i c  L o s s .  F o r  e x a m p l e ,  
f u t u r e  v/age l o s s  i n  o n e  j u r i s d i c t i o n  i s  c o n s i d e r e d  
s p e c u l a t i v e  a n d  t h e r e f o r e  n o n - e c o n o m i c .

5. V a r i a t i o n  b y  C l a i m a n t  C h a r a c t e r i s t i c .  F o r  e x a m p l e ,  t h e  
l i m i t a t i o n  m a y  v a r y  b y  a g e  o f  c l a i m a n t  a n d / o r  d e g r e e  o f  

i n j u r y .

6. I n d e x a t i o n  o f  t h e  L i m i t a t i o n  f o r  I n f l a t i o n .

C o l l a t e r a l  S o u r c e  O f f s e t s

W e ' v e  e s t i m a t e d  s a v i n g s  i n  t h i s  a r e a  f r o m  z e r o  t o  f i f t e e n  

p e r c e n t .

1. M a n d a t o r y  o r  J u d g m e n t a l  O f f s e t .  P o s s i b l e  w o r d i n g s  
i n c l u d e :  " e v i d e n c e  m a y  b e  i n t r o d u c e d " ;  " j u d g e / j u r y  m a y  
c o n s i d e r " ?  o r  " j u d g e / j u r y  s h a l l  r e d u c e " .

2. O f f s e t  b y  J u d g e  o r  J u r y .  T h e r e ' s  o p i n i o n  ( a l t h o u g h  n o  
e v i d e n c e )  t h a t  o f f s e t  b y  t h e  j u d g e  p r o d u c e s  g r e a t e r  

s a v i n g s .

3. E x c e p t i o n s  t o  O f f s e t .  P o s s i b i l i t i e s  i n c l u d e  m e d i c a r e ,  
l i f e  i n s u r a n c e ,  p u b l i c  i n s u r a n c e ,  i n s u r a n c e  p a i d  b y  
c l a i m a n t ,  i n s u r a n c e  w i t h  s u b r o g a t i o n  p r o v i s i o n s ,  i n s u r a n c e  

p a i d  b y  e m p l o y e r .



4. P a s t  D a m a g e s  O n l y  o r  P a s t  a n d  F u t u r e  D a m a g e s .  T h e  
l a n g u a g e  o f  a n u m b e r  o f  c u r r e n t  l a w s  a p p e a r s  t o  a p p l y  

t o  p a s t  d a m a g e s  o n l y ,  w h e t h e r  o r  n o t  t h i s  w a s  i n t e n d e d  

w h e n  t h e  l a w  w a s  w r i t t e n .

5. O f f s e t  f o r  F r e m i u m  P a i d  b y  C l a i m a n t .

C o n t i n g e n c y  F e e  L i m i t a t i o n s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  t o  t e n  p e r c e n t .

1. S e l e c t e d  S c h e d u l e .  M o s t  l i m i t a t i o n s  t a k e  t h e  f o r m  o f  s o m e  

k i n d  o f  s c h e d u l e .  T h a t  s c h e d u l e  m a y  i n c l u d e  p e r c e n t a g e s  

h i g h e r  t h a n  c u r r e n t  p r e v a i l i n g  f e e s .

2. S c h e d u l e  V a r i a t i o n s .  M o s t  s c h e d u l e s  v a r y  t h e  
p e r c e n t a g e  b y  s i z e  o f  a w a r d .  O t h e r s  m a y  a l s o  v a r y  t h e  
p e r c e n t a g e  b y  c a s e  d i s p o s i t i o n  ( i . e . ,  c l a i m ,  s u i t ,  

t r i a l ,  a p p e a l ) .

3. T r e a t m e n t  o f  e x p e n s e s .  A r e  t r i a l ,  c o u r t  a n d  e x p e r t  
f e e s  c o u n t e d  a s  p a r t  o f  t h e  s c h e d u l e  o r  i n  a d d i t i o n  to 
t h e  s c h e d u l e  f e e ?  A l t e r n a t i v e l y ,  i s  t h e  a w a r d / s e t t l e m e n t  
r e d u c e d  b y  e x p e n s e s  b e f o r e  t h e  f e e  is a p p l i e d ?

S t a t u t e  o f  L i m i t a t i o n s

W e ' v e  e s t i m a t e d  s a v i n g s  r a n g i n g  f r o m  z e r o  t o  f i f t e e n  p e r c e n t .

1. C u t o f f  P e r i o d .  W e ' v e  s e e n  a n y w h e r e  f r o m  t w o  y e a r s  t o  t e n  

y e a r s .

2. C u t o f f  b y  O c c u r r e n c e  D a t e  o r  D i s c o v e r y  D a t e .  A n o t h e r  
p o s s i b i l i t y  is b o t h ,  e . g .  " f o u r  y e a r s  f r o m  i n c i d e n t  o r  t w o  

f r o m  d i s c o v e r y ,  w h i c h e v e r  is l a t e r " .

3. D e f i n i t i o n  o f  D i s c o v e r y  D a t e .  " D i d  d i s c o v e r "  o r  " c o u l d  
h a v e  d i s c o v e r e d "  o r  " s h o u l d  h a v e  d i s c o v e r e d "  e t c .

4. S t a t u t e  o f  R e p o s e  o r  S t a t u t e  o f  L i m i t a t i o n s .  A  s t a t u t e  
o f  r e p o s e  o p e r a t e s  m o r e  r e s t r i c t i v e l y . T h e  c o u r t s  m a y  
d e c i d e  w h i c h  i t  is; c a r e f u l  w o r d i n g  i n  t h e  l a w  c a n  
c a u s e  i t  t o  o p e r a t e  as a s t a t u t e  o f  r e p o s e .

5. E x c e p t i o n s .  T h e  p o t e n t i a l  l i s t  i n c l u d e s  i n f a n t s ,  f o r e i g n  

o b j e c t s ,  c o n t i n u i n g  t r e a t m e n t ,  d r u g s  o r  r a d i a t i o n ,  a n d  

c o n c e a l m e n t  o r  f r a u d .



P e r i o d i c  o r  S t r u c t u r e d  S e t t l e m e n t s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  t o  t e n  p e r c e n t .

1. O p t i o n a l  o r  M a n d a t o r y .

2. S i z e  R e q u i r e m e n t s .  F o r  e x a m p l e ,  " a w a r d s  o v e r  $ 2 5 0 , 0 0 0 "  o r  
" a w a r d s  w i t h  f u t u r e  d a m a g e s  o v e r  $ 1 0 0 , 0 0 0 " .

3. A p p l i e d  t o  E c o n o m i c  L o s s ,  N o n - E c o n o m i c  L o s s ,  o r  b o t h .

4. T r e a t m e n t  o f  I n f l a t i o n .  E x a m p l e s  i n c l u d e  i n f l a t i o n  
c a l c u l a t e d  a t  t h e  j u r y s  d i s c r e t i o n ,  a t  a f i x e d  r a t e  
s p e c i f i e d  b y  s t a t u t e ,  o r  a t  a f i x e d  r e l a t i o n s h i p  w i t h  a 

s t a t e d  i n d e x .

5. C o u r t  R u l e s  o n  T r e a t m e n t  o f  I n f l a t i o n  a n d  I n t e r e s t .
T h i s  i t e m  r e f e r s  t o  c o n d i t i o n s  b e f o r e  t h e  c h a n g e  in 
l a w .  P r e v i o u s  a s s u m p t i o n s  r e g a r d i n g  i n f l a t i o n  a n d  
i n t e r e s t  m a y  h a v e  b e e n  s p e c i f i e d  i n  s t a t u t e  o r  i n  c a s e  
l a w .  I n  o t h e r  i n s t a n c e s  i t  m a y  b e  d i f f i c u l t  to 
d e t e r m i n e  p r e v a i l i n g  a s s u m p t i o n s .

6. P a y m e n t  P e r i o d s .  P o s s i b i l i t i e s  i n c l u d e  a s p e c i f i e d  
p a y m e n t  p e r i o d  ( e .g., 10 y e a r s ) ,  a s p e c i f i e d  m a x i m u m  
p a y m e n t  p e r i o d ,  p a y m e n t  f o r  l i f e  e x p e c t a n c y .

7. P a y m e n t s  M a y  o r  M a y  N o t  T e r m i n a t e  a t  D e a t h .  F r e q u e n t l y ,  
s o m e  p a y m e n t s  t e r m i n a t e  ( e . g . ,  m e d i c a l  c o s t s )  w h i l e  o t h e r s  
m a y  n o t  ( e . g . ,  w a g e  l o s s ) .

8. F i n a n c i a l  G u a r a n t e e s  R e q u i r e d .  F o r  e x a m p l e ,  i n s u r e r  w i t h  

s p e c i f i e d  B e s t ' s  r a t i n g .

9. T r e a t m e n t  o f  A t t o r n e y ' s  F e e s .  I n  s o m e  i n s t a n c e s ,  
a t t o r n e y ' s  f e e s  m a y  b e  c o m p l e t e l y  e x e m o t e d  f r o m  p e r i o d i c  
p a y m e n t s .  O t h e r  p o s s i b i l i t i e s  i n c l u d e  l u m p - s u m  p a y m e n t s  
w i t h  r e q u i r e d  p r e s e n t  v a l u e  c a l c u l a t i o n s  o r  s e p a r a t e  r u l e s  

f o r  s c h e d u l e d  p a y m e n t s .

J o i n t  a n d  S e v e r a l  L i a b i l i t y

W e  h a v e n ' t  e s t i m a t e d  s i g n i f i c a n t  s a v i n g s  t o  d o c t o r s  in t h i s  a r e a .

1. E c o n o m i c  V e r s u s  N o n - E c o n o m i c  L o s s e s .  A  n u m b e r  o f  e x i s t i n g  
v e r s i o n s  a b o l i s h  j o i n t  a n d  s e v e r a l  l i a b i l i t y  f o r  
n o n - e c o n o m i c  l o s s e s  o n l y .

2. P r o p o r t i o n a t e  L i a b i l i t y  in A l l  C a s e s  or O n l y  B e l o w  A  
T h r e s h h o l d .  F o r  e x a m p l e ,  s o m e  l a w s  e s t a b l i s h  
p r o p o r t i o n a t e  l i a b i l i t y  f o r  t h o s e  u n d e r  5 0 5  l i a b l e ,  b u t  
p r o v i d e  t h a t  a l l  d a m a g e s  m a y  b e  a s s e s s e d  a g a i n s t  t h o s e  

o v e r  5 0 5  l i a b l e .

M I L L I  M A N  & R O B E R T S O N .  I N C . C O N S U L T I N G  A C T U A R I E S



3. A m o n g  W h o m  a r e  D a m a g e s  A p p o r t i o n e d .  F o r  e x a m p l e ,  i n  a 

c a s e  i n v o l v i n g  a w o r k - r e l a t e d  i n j u r y ,  m a y  t h e  e m p l o y e r  

b e  i n c l u d e d ?

* * * *

S u m m a r y  a n d  C o n c l u s i o n

T h e r e  i s  e v i d e n c e  t h a t  t o r t  r e f o r m  c a n  b e  a n  e f f e c t i v e  m e a n s  f o r  
r e d u c i n g  t h e  g r o w t h  i n  l i a b i l i t y  c o s t s .  S t i l l ,  s i m p l y  p a s s i n g  a 
t o r t  r e f o r m  b i l l  b y  n o  m e a n s  e n s u r e s  t h a t  s a v i n g s  wi. jl b e  
r e a l i z e d .  I t  is n o  a c c i d e n t  t h a t  w e  i n c l u d e d  z e r o  i n  e a c h  
p o s s i b l e  r a n g e  o f  r e s u l t s .  S o m e  v e r s i o n s  o f  t o r t  r e f o r m  m a y  e v e n  

i n c r e a s e  c o s t s .  T h e  f i n e  p r i n t  o f  t h e  law, t h e  c o u r t  
i n s t r u c t i o n s  u s e d  t o  i m p l e m e n t  t h e  l a w ,  a n d  c o u r t  i n t e r p r e t a t i o n s  

o f  t h e  l a w  w i l l  a l l  a c t  t o  d e t e r m i n e  t h e  e f f e c t i v e n e s s  o f  a t o r t  
r e f o r m  m e a s u r e .  A n  i m p o r t a n t  f i r s t  s t e p  is t o  r e a d  t h e  f i n e  

p r i n t .



' V / T " X  \  Medical Indemnity

X V J L J L  Corporation of Alaska

ALEUT PLAZA
4000 OLD SEWARD HWY.. SUITE 203 
A N C H O R A G E .  A L A S K A  00508

C O V E R  S H E E T  F O R  F A C I M I L E  T R A N S M I T T A L  

( O U R  F A X  N U M B E R  I S  - 5 6 2 - 7 8 0 4 )

Bill Brock

Juneau, Alaska

F A X  #________ 00

A T T E N T I O N :  Mary Pierce_____________

F R O M :________ Arc Stanford.____________

_________Prenatal Coverage Only

P A G E S :__________________________________

IF Y O U  S H O U L D  N O T  R E C E I V E  T H E  N U M B E R  O F  P A G E S  I N D I C A T E D  O N  
T H I S  C O V E R  S H E E T ,  P L E A S E  C O N T A C T  O U R  O F F I C E  A T  5 6 3 - 3 4 1 4 .

Attached is the form letter we sent last summer to all of our policyholders 
regarding- this new specialty class.

Only Crossroads Medical Center (Glennallen) responded and they also submitted 
the written protocols with the delivering physician in Anchorage,

Stan Jones, M.D. of Haines had supported and pushed for this re~class±fication 
but declined the coverage when it was finally made availablebecause...!!it was 

still to expensive for his low volume of 0,B, patients".



T V /TT A Medical Indemnity 
1Y1 X  Corporation of Alaska
ALEUT PLAZA
4000 O L D  S E W A R D  HWY., SUITE 203 
A N C H O R A G E ,  A L A S K A  99503

RE: New Specialty Class: Prenatal Coverage Only

Dear Policyholder:

Your Board of Governors is pleased to announce the creation of a new specialty class 
for those physicians who wish to continue providing prenatal care to their patients with 
delivery being performed elsewhere by a collaborating OB/GYN or Family Practicrioner in 
an urban area hospital.

Tliis new specialty classification has been assigned a class 2 rating which represents 
a premium reduction of approximately 48% over the rate for complete Family Practitioner 
obstetrical coverage.

The only requirements for this specific coverage are that the collaborating physician 
must have malpractice insurance (not necessarily with MICA) and approval by MICA of 
the written protocols between yourself and die physician doing die actual delivery. The 
protocols must be signed by both physicians, be specific as to the number of patient visits 
to die delivering physician prior to the due date as well as the frequency and type of the 
prenatal procedures that will be performed.

Your company is pleased to provide this new coverage which has been tailored to meet 
specific and current needs o f many of our rural physician policyholders. The coverage will 
allow our physicians to continue providing virtually full terra obstetrical services to their 
patients while at the same time providing optimal facilities for the actual delivery.

Please contact die MICA Underwriting Department if you have any questions 
regarding this new prenatal only coverage.

Very trulv vours,

Bulletin

Underwriting Manager 

AS:sm

7/29/88



STA TE O F  A L A S K A  BILL VERSION: HB 166________
1989 L E G IS L A T IV E  S E S S IO N  PUBLISH D A TE_______________________

REQUEST:____________________________ F IS C A L  N O T E _____________________________________

Revision D a t e :_____________________________ Agency Affected: rnmmprrp fl Frnnnmir Hpv
Title:  An Act r e la t in g  tn r i v i l  a c t io n s BRU: H-ivision n f Tnsnranrp___________
 amending Ci v i l  R u les 68 and fl?  ____________________________________________
Sponsor:  C o tten___________________________  Components:_____ D ppratinns__________________
Requester:  Labor & C o m m ence____________  ________________________________________________

EXPENDITURES I REVENUES : (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL ■
CONTRACTUAL 350.0 300.0 250.0 i n n  n ! i n n  n
SUPPLIES ■

i 1
EQUIPMENT ! I I I
LAND & STRUCTURES i !
GRANTS. CLAIMS «
MISCELLANEOUS • i
TOTAL OPERATING .3.50.0 . 300.0 . 250.0 inn  n i inn  n

CAPITAL

REVENUE j j

FUNDING: (Thousands of dollars)

GENERAL FUND 350.0 300.0 250.0 in n .n in n .n
FEDERAL FUNDS
OTHER
TOTAL 350.0 300.0 250.0 100.0 100.0 .

POSITIONS:

FULL-TIME 0 1 0 0 i 0 0
PARTTIME i
TEMPORARY 1 I

ANALYSIS: (Attach a separata page if necessary.)

See attached

Prepared by: Don Koch, Chief of Market Surveillance Phone: 465-2515
Division:______ Insurance_________________________  _______ Date:________________

Approved by Commissioner: Larry Merculieff___________' Phone: 465-2500

Agency: Department of Commerce & Economic Dev e l o p m e n t D a te :_______________

D istribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
O ffice of Management and Budget
Impacted Agency(ies) p a g e ____ L  of

3527D-2/031089a



ANALYSIS:

Section 18 requires an analysis of medical m alpractice ra te  changes occurring as 
a resu lt of court decisions in the sta te  involving personal injury or death. This 
requires a review th a t p resen t staff lacks the needed expertise to conduct. We 
estim ate th a t such a review could be conducted by an independent actuarial 
firm. This review is struc tu red  as ongoing, hence, we have estim ated $110,000 
per year for th is work. The depth of review would be subject to negotiation and 
design.

Section 21 requires an extensive review w ith a report due by February 1992. 
The report would review closed insurance claims to determ ine the impact of the 
legal system  on increased insurance ra tes or coverage decreases in crisis lines 
which are no t defined. I t would further evaluate how victims are faring under 
the p resen t system  and the  actual im pact of to rt reform  m easures adopted. I t  
would review actual im pact on this legislation on insurance rates.

Section 21 also provides for a study of insurance finances to evaluate the cost 
justification of insurance ra te s  for fau lt based on personal injury, death  or 
property dam age awards, settlem ents and court decisions. This requires 
considerable actuarial, economic, and legal evaluation which the Division of 
Insurance is not capable of providing. In itial design will resu lt in increased 
expense in  the  firs t year. These figures are estim ates th a t can only be refined 
through a proposal from persons capable of conducting such a study.
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E m b a r g o  u n t i l  1 1  A M ,  T u e s d a y ,

NATIONAL INSURANCE 
CONSUMER ORGANIZATION

D e c e m b e r  9, 1 9 8 6  
F o r  i n f o r m a t i o n  c o n t a c t :
B o b  H u n t e r  - ( 3 0 5 )  2 3 9 - 4 2 0 0  
J a y  A n g o f f  - ( 7 0 3 )  5 4 9 - 8 0 5 0

T o r t  R e f o r m  W i l l  N o t  R e d u c e  I n s u r a n c e  R a t e s ,  

S a y  1 0 0 +  F l o r i d a  I n s u r e r s

M o r e  t h a n  1 0 0  i n s u r a n c e  c o m p a n i e s  h a v e  t o l d  t h e  F l o r i d a  I n s u r a n c e  

D e p a r t m e n t  t h a t  t h e  s t a t e ' s  r e c e n t l y  e n a c t e d  " t o r t  r e f o r m "  l a w  w i l l  

r e d u c e  g e n e r a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  b y  a n  a v e r a g e  o f  j u s t  o v e r  

1%, a c c o r d i n g  t o  n e w l y - r e l e a s e d  d o c u m e n t s  f i l e d  w i t h  a n d  a n a l y z e d  b y  

t h e  F l o r i d a  I n s u r a n c e  D e p a r t m e n t .

A t  t h e  a n n u a l  m e e t i n g  o f  t h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e  

C o m m i s s i o n e r s  i n  O r l a n d o ,  F l o r i d a ,  N a t i o n a l  I n s u r a n c e  C o n s u m e r  

O r g a n i z a t i o n  P r e s i d e n t  J. R o b e r t  H u n t e r  r e l e a s e d  a s u m m a r y  o f  2 7 7  

f i l i n g s  b y  1 0 4  i n s u r e r s  l i c e n s e d  i n  F l o r i d a  w h i c h  c a l c u l a t e  t h e  e f f e c t  

o f  t h e  1 9 8 6  F l o r i d a  t o r t  r e f o r m  l a w .  1 7 5  o f  t h e  f i l i n g s ,  o r  6 3 % ,  s h o w  

n o  s a v i n g s  f r o m  t o r t  r e f o r m ,  w h i l e  n o n e  s h o w  a s a v i n g s  o f  m o r e  t h a n  

10%. T h e  a v e r a g e  r e d u c t i o n  f o r  a l l  p r o p e r t y / c a s u a l t y  l i n e s  w a s  1 . 2 % ;  

f o r  g e n e r a l  l i a b i l i t y  — ? w h i c h  i n c l u d e s  d a y - c a r e ,  m u n i c i p a l  a n d  

p r o d u c t s  l i a b i l i t y  —  t h e  a v e r a g e  r e d u c t i o n  w a s  1 . 3 % .  I n  c o n t r a s t ,  

F l o r i d a  g e n e r a l  l i a b i l i t y  i n s u r e r s  i n c r e a s e d  p r e m i u m s  b y  a n  e s t i m a t e d  

1 2 0 %  i n  1 9 8 5  a n d  1 9 8 6 .

H u n t e r  a l s o  r e l e a s e d  d o c u m e n t s  p r e p a r e d  b y  S t a t e  F a r m  F i r e  a n d

C a s u a l t y  C o . ,  G r e a t  A m e r i c a n  W e s t ,  I n c . ,  a n d  t h e  I n s u r a n c e  S e r v i c e s

O f f i c e  —  t h e  i n s u r a n c e  i n d u s t r y  g r o u p  t h a t  i s s u e s  " a d v i s o r y "  r a t e s  —

d e m o n s t r a t i n g  t h a t  t o r t  r e f o r m  i n  g e n e r a l  w o u l d  h a v e  l i t t l e  o r  n o

e f f e c t  o n  r a t e s .  S t a t e  F a r m ,  f o r  e x a m p l e ,  t o l d  t h e  K a n s a s  I n s u r a n c e

D e p a r t m e n t  t h a t  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a n d  l i m i t i n g

p u n i t i v e  d a m a g e s  w o u l d  h a v e  n o  i m p a c t ,  w h i l e  c a p p i n g  d a m a g e s  f o r  p a i n

121 N. P a yne Street 
Alexandria, Virginia 22314 
(703) 549-8050



NATIONAL INSURANCE 
CONSUMER ORGANIZATION

D ecem ber 9 ,  1986

M s . J o s e p h i n e  D r i s c o l l  
P r e s i d e n t

N a t i o n a l  A s s o c i a t i o n  o f  
I n s u r a n c e  C o m m i s s i o n e r s  

1 1 2 5  G r a n d  A v e n u e  

K a n s a s  C i t y ,  M O  6 4 1 0 6

D e a r  M a d a m  P r e s i d e n t :

W e  a r e  w r i t i n g  t o  a s k  t h a t  y o u  c a l l  a n  e m e r g e n c y  
m e e t i n g  o f  t h e  i n s u r a n c e  c o m m i s s i o n e r s  i n  s t a t e s  t h a t  h a v e  
e n a c t e d  t o r t  r e f o r m ,  s o  t h a t  t h e  c o m m i s s i o n e r s  m a y  d e t e r m i n e  

h o w  b e s t  t o  e n s u r e  t h a t  t h e  b e n e f i t s  o f  t o r t  r e f o r m  a r e  
r e f l e c t e d  i n  l o w e r  i n s u r a n c e  p r i c e s .

W e  a r e  m a k i n g  t h i s  r e q u e s t  b e c a u s e  s u b s t a n t i a l  e v i d e n c e  
h a s  r e c e n t l y  c o m e  t o  l i g h t  w h i c h  i n d i c a t e s  t h a t ,  i n  g e n e r a l ,  
i n s u r a n c e  c o m p a n i e s  a r e  n o t  r e d u c i n g  r a t e s  i n  r e s p o n s e  t o  

t o r t  r e f o r m s .  T h i s  e v i d e n c e  i n c l u d e s :

1• T h e  A e t n a  a n d  St. P a u l  F i l i n g s . A e t n a  C a s u a l t y  
a n d  S u r e t y  Co. a n d  S t .  P a u l  F i r e  a n d  M a r i n e  Co. h a v e  

u n d e r t a k e n  c l o s e d  c l a i m  s t u d i e s  p u r p o r t i n g  t o  d e m o n s t r a t e  
t h a t  t h e  s a v i n g s  r e s u l t i n g  f r o m  f i v e  m a j o r  t o r t  r e f o r m s  

e n a c t e d  i n  F l o r i d a  —  e l i m i n a t i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e ,  
c a p p i n g  n o n - e c o n o m i c  d a m a g e s ,  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  
l i a b i l i t y ,  l i m i t i n g  p u n i t i v e  d a m a g e s ,  a n d  r e q u i r i n g  p e r i o d i c  
p a y m e n t  o f  f u t u r e  e c o n o m i c  d a m a g e s  —  w o u l d " b e  n e g l i g i b l e .
S e e  a t t a c h m e n t s  I A  a n d  IB.

2. T h e  S t a t e  F a r m  l e t t e r . S t a t e  F a r m  h a s  n o w  
c o r r o b o r a t e d  t h e  A e t n a  a n d  St. P a u l  r e s u l t s .  I n  a l e t t e r  t o  

t h e  K a n s a s  I n s u r a n c e  D e p a r t m e n t  S t a t e  F a r m  c o n c l u d e s ,  o n  t h e  
b a s i s  o f  " a  s a m p l i n g  o f  c o m m e r c i a l  l i a b i l i t y  c l a i m s , ” t h a t  
t h e  f o l l o w i n g  t o r t  r e f o r m s  w o u l d  b r i n g  a b o u t  t h e  f o l l o w i n g  
s a v i n g s :

(a) e l i m i n a t i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e  —  " a b o u t
1 % " ;

(b) n o n - e c o n o m i c  c a p  —  " w i l l  n o t  e x c e e d  1 % " ;
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E m b a r g o  u n t i l  1 1  A M ,  T u e s d a y ,

D e c e m b e r  9, 1 9 8 6  

F o r  i n f o r m a t i o n  c o n t a c t :
B o b  H u n t e r  -  ( 3 0 5 )  2 3 9 - 4 2 0 0  
J a y  A n g o f f  -  ( 7 0 3 )  5 4 9 - 8 0 5 0

T o r t  R e f o r m  W i l l  N o t  R e d u c e  I n s u r a n c e  R a t e s ,  

S a y  1 0 0 +  F l o r i d a  I n s u r e r s

/ NATIONAL INSURANCE 
I  CONSUMER ORGANIZATION

M o r e  t h a n  1 0 0  i n s u r a n c e  c o m p a n i e s  h a v e  t o l d  t h e  F l o r i d a  I n s u r a n c e  

D e p a r t m e n t  t h a t  t h e  s t a t e ' s  r e c e n t l y  e n a c t e d  " t o r t  r e f o r m "  l a w  w i l l  

r e d u c e  g e n e r a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  b y  a n  a v e r a g e  o f  j u s t  o v e r  

1%, a c c o r d i n g  t o  n e w l y - r e l e a s e d  d o c u m e n t s  f i l e d  w i t h  a n d  a n a l y z e d  b y  

t h e  F l o r i d a  I n s u r a n c e  D e p a r t m e n t .

A t  t h e  a n n u a l  m e e t i n g  o f  t h e  N a t i o n a l  A s s o c i a t i o n  o f  I n s u r a n c e

C o m m i s s i o n e r s  i n  O r l a n d o ,  F l o r i d a ,  N a t i o n a l  I n s u r a n c e  C o n s u m e r  

O r g a n i z a t i o n  P r e s i d e n t  J. R o b e r t  H u n t e r  r e l e a s e d  a s u m m a r y  o f  2 7 7  

f i l i n g s  b y  1 0 4  i n s u r e r s  l i c e n s e d  i n  F l o r i d a  w h i c h  c a l c u l a t e  t h e  e f f e c t  

o f  t h e  1 9 8 6  F l o r i d a  t o r t  r e f o r m  l a w .  1 7 5  o f  t h e  f i l i n g s ,  o r  6 3 % ,  s h o w

n o  s a v i n g s  f r o m  t o r t  r e f o r m ,  w h i l e  n o n e  s h o w  a  s a v i n g s  o f  m o r e  t h a n

10 % .  T h e  a v e r a g e  r e d u c t i o n  f o r  a l l  p r o p e r t y / c a s u a l t y  l i n e s  w a s  1 . 2 % ;  

f o r  g e n e r a l  l i a b i l i t y  —  w h i c h  i n c l u d e s  d a y - c a r e ,  m u n i c i p a l  a n d  

p r o d u c t s  l i a b i l i t y  —  t h e  a v e r a g e  r e d u c t i o n  w a s  1 . 3 % .  I n  c o n t r a s t ,  

F l o r i d a  g e n e r a l  l i a b i l i t y  i n s u r e r s  i n c r e a s e d  p r e m i u m s  b y  a n  e s t i m a t e d  

1 2 0 %  i n  1 9 8 5  a n d  1 9 8 6 .

H u n t e r  a l s o  r e l e a s e d  d o c u m e n t s  p r e p a r e d  b y  S t a t e  F a r m  F i r e  a n d

C a s u a l t y  C o . ,  G r e a t  A m e r i c a n  W e s t ,  I n c . ,  a n d  t h e  I n s u r a n c e  S e r v i c e s

O f f i c e  —  t h e  i n s u r a n c e  i n d u s t r y  g r o u p  t h a t  i s s u e s  " a d v i s o r y "  r a t e s  —

d e m o n s t r a t i n g  t h a t  t o r t  r e f o r m  i n  g e n e r a l  w o u l d  h a v e  l i t t l e  o r  n o

e f f e c t  o n  r a t e s .  S t a t e  F a r m ,  f o r  e x a m p l e ,  t o l d  t h e  K a n s a s  I n s u r a n c e

D e p a r t m e n t  t h a t  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a n d  l i m i t i n g

p u n i t i v e  d a m a g e s  w o u l d  h a v e  n o  i m p a c t ,  w h i l e  c a p p i n g  d a m a g e s  f o r  p a i n
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a n d  s u f f e r i n g  w o u l d  r e d u c e  r a t e s  b y  n o  m o r e  t h a n  1%. G r e a t  A m e r i c a n  

W e s t ,  o n  t h e  o t h e r  h a n d ,  t o l d  t h e  W a s h i n g t o n  I n s u r a n c e  D e p a r t m e n t  t h a t  

t o r t  r e f o r m  c o u l d  w e l l  r a i s e  rates-.

T h e  I n s u r a n c e  S e r v i c e s  O f f i c e  s a i d  i t s  a d v i s o r y  r a t e s  

w o u l d  n o t  r e f l e c t  a n y  r e d u c t i o n  d u e  t o  t o r t  r e f o r m ,  a n d  e m p h a s i z e d  t o  

i t s  m e m b e r  c o m p a n i e s  t h a t  " a n y  b e n e f i c i a l  e f f e c t s  o f  t o r t  r e f o r m  c a n n o t  

b e  q u a n t i f i e d  w i t h  a n y  d e g r e e  o f  a c c u r a c y "  ( e m p h a s i s  I S O ' s ) .  O n  t h e  

o t h e r  h a n d ,  w h e n  i n  1 9 7 5  N e w  Y o r k  e n a c t e d  t o r t  r e f o r m  t h a t  w o u l d  e x p a n d  

l i a b i l i t y  a n d  t h u s  r a i s e  i n s u r a n c e  c o s t s ,  I S O  i m m e d i a t e l y  r a i s e d  i t s  

a d v i s o r y  r a t e s  b y  5 %  a n d  p r o v i d e d  c o m p l e t e  a c t u a r i a l  j u s t i f i c a t i o n  f o r  

t h e  i n c r e a s e ,  a c c o r d i n g  t o  a n o t h e r  d o c u m e n t  r e l e a s e d  b y  H u n t e r .

" I t  i s  i r o n i c  t h a t  I S O  c a n  t e l l  u s  h o w  m u c h  r a t e s  s h o u l d  r i s e  w h e n  

t o r t  l a w  e x p a n d s ,  b u t  c a n ' t  t e l l  u s  h o w  m u c h  r a t e s  s h o u l d  f a l l  w h e n  

t o r t  l a w  i s  l i m i t e d , "  H u n t e r  s a i d .

O n  t h e  b a s i s  o f  t h e  S t a t e  F a r m c, G r e a t  A m e r i c a n  W e s t ,  F l o r i d a  

I n s u r a n c e  D e p a r t m e n t  a n d  I S O  d o c u m e n t s ,  a s  w e l l  a s  p r e v i o u s l y  r e l e a s e d  

r a t e  f i l i n g s  b y  A e t n a  a n d  St. P a u l ,  H u n t e r  a s k e d  t h e  P r e s i d e n t  o f  t h e  

N A I C  t o  t a k e  e m e r g e n c y  a c t i o n  t o  e n s u r e  .that i n s u r a n c e  c o m m i s s i o n e r s  i n  

s t a t e s  e n a c t i n g  t o r t  r e f o r m  r o l l  b a c k  a l l  r a t e  i n c r e a s e s  t h a t  h a v e  

t a k e n  e f f e c t  s i n c e  t h e  r e f o r m s  w e r e  e n a c t e d .  " W h i l e  r e a s o n a b l e  m i n d s  

m a y  d i f f e r  o n  w h e t h e r  i t  i s  g o o d  p u b l i c  p o l i c y  t o  r e d u c e  i n s u r a n c e  

r a t e s  b y  l i m i t i n g  c o m p e n s a t i o n  t o  s e r i o u s l y  i n j u r e d  p e o p l e ,  i t  i s  

s u r e l y  n o t  g o o d  p o l i c y  t o  l i m i t  c o m p e n s a t i o n  t o  i n j u r y  v i c t i m s  a n d  g e t  

n o t h i n g  i n  r e t u r n , "  H u n t e r  s a i d .

T h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  O r g a n i z a t i o n  i s  a n  i n d e p e n d e n t ,  

n o n - p r o f i t ,  n o n - p a r t i s a n  c o n s u m e r  o r g a n i z a t i o n  w h i c h  m o n i t o r s  t h e  

i n s u r a n c e  i n d u s t r y .  I t  w a s  f o u n d e d  b y  H u n t e r ,  a n  a c t u a r y  a n d  a f o r m e r  

F e d e r a l  I n s u r a n c e  A d m i n i s t r a t o r ,  i n  1 9 8 0 .
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I NATIONAL INSURANCE 
I  CONSUMER ORGANIZATION

D ecem ber 9 ,  1 9 8 6

M s .  J o s e p h i n e  D r i s c o l l  
P r e s i d e n t
N a t i o n a l  A s s o c i a t i o n  o f  

I n s u r a n c e  C o m m i s s i o n e r s  

1 1 2 5  G r a n d  A v e n u e  
K a n s a s  C i t y ,  M O  6 4 1 0 6

D e a r  M a d a m  P r e s i d e n t :

W e  a r e  w r i t i n g  t o  a s k  t h a t  y o u  c a l l  a n  e m e r g e n c y  
m e e t i n g  o f  t h e  i n s u r a n c e  c o m m i s s i o n e r s  i n  s t a t e s  t h a t  h a v e  
e n a c t e d  t o r t  r e f o r m ,  s o  t h a t  t h e  c o m m i s s i o n e r s  m a y  d e t e r m i n e  

h o w  b e s t  t o  e n s u r e  t h a t  t h e  b e n e f i t s  o f  t o r t  r e f o r m  a r e  
r e f l e c t e d  i n  l o w e r  i n s u r a n c e  p r i c e s .

W e  a r e  m a k i n g  t h i s  r e q u e s t  b e c a u s e  s u b s t a n t i a l  e v i d e n c e  
h a s  r e c e n t l y  c o m e  t o  l i g h t  w h i c h  i n d i c a t e s  t h a t ,  i n  g e n e r a l ,  
i n s u r a n c e  c o m p a n i e s  a r e  n o t  r e d u c i n g  r a t e s  i n  r e s p o n s e  t o  

t o r t  r e f o r m s .  T h i s  e v i d e n c e  i n c l u d e s :

1. T h e  A e t n a  a n d  St. P a u l  F i l i n g s . A e t n a  C a s u a l t y  
a n d  S u r e t y  Co. a n d  St. P a u l  F i r e  a n d  M a r i n e  Co. h a v e  

u n d e r t a k e n  c l o s e d  c l a i m  s t u d i e s  p u r p o r t i n g  t o  d e m o n s t r a t e  
t h a t  t h e  s a v i n g s  r e s u l t i n g  f r o m  f i v e  m a j o r  t o r t  r e f o r m s  

e n a c t e d  i n  F l o r i d a  —  e l i m i n a t i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e ,  
c a p p i n g  n o n - e c o n o m i c  d a m a g e s ,  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  
l i a b i l i t y ,  l i m i t i n g  p u n i t i v e  d a m a g e s ,  a n d  r e q u i r i n g  p e r i o d i c  
p a y m e n t  o f  f u t u r e  e c o n o m i c  d a m a g e s  —  w o u l d 7b e  n e g l i g i b l e .
S e e  a t t a c h m e n t s  I A  a n d  IB.

2. T h e  S t a t e  F a r m  l e t t e r . S t a t e  F a r m  h a s  n o w  
c o r r o b o r a t e d  t h e  A e t n a  a n d  St. P a u l  r e s u l t s .  I n  a l e t t e r  t o  

t h e  K a n s a s  I n s u r a n c e  D e p a r t m e n t  S t a t e  F a r m  c o n c l u d e s ,  o n  t h e  
b a s i s  o f  " a  s a m p l i n g  o f  c o m m e r c i a l  l i a b i l i t y  c l a i m s , "  t h a t  
t h e  f o l l o w i n g  t o r t  r e f o r m s  w o u l d  b r i n g  a b o u t  t h e  f o l l o w i n g  
s a v i n g s :

(a) e l i m i n a t i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e  —  " a b o u t
1 %  " •

(b) n o n - e c o n o m i c  c a p  —  " w i l l  n o t  e x c e e d  1 % " ;

121 N. Payne Street 
Alexandria, Virginia 22314 
(703) 549-8050



(c) r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  l i a b i l i t y  —  " i n  o u r  
s a m p l e  o f  l i a b i l i t y  c l a i m s ,  n o  c l a i m  w a s  f o u n d  t h a t  w o u l d  

h a v e  b e e n  a f f e c t e d  b y  t h e  j o i n t  a n d  s e v e r a l  r e s t r i c t i o n " ?

(d) l i m i t i n g  p u n i t i v e  d a m a g e s  —  " i n  o u r  s a m p l e ,  n o  
p u n i t i v e  d a m a g e  a w a r d s  w e r e  f o u n d " ?

(e) , t e r n a t i v e  p a y m e n t  o f  f u t u r e  e c o n o m i c  l o s s e s  —
s a v i n g s  " w o u l d  b e  n e g l i g i b l e . "

S t a t e  F a r m  a l s o  e m p h a s i z e d  t h a t  " i t  w i l l  p r o b a b l y  b e  

s e v e r a l  y e a r s  b e f o r e  a n y  e f f e c t  f r o m  t o r t  r e f o r m  l e g i s l a t i o n  
c a n  b e  e x p e c t e d  t o  i n f l u e n c e  o u r  e x p e r i e n c e . "  S e e  A t t a c h m e n t  
2 .

3. T h e  F l o r i d a  I n s u r a n c e  D e p a r t m e n t  d a t a . A s  o f  
S e p t e m b e r  30, 1 9 8 6 ,  2 7 7  r a t e  f i l i n g s  p u r p o r t i n g  t o  c a l c u l a t e  

t h e  e f f e c t  o f  t h e  F l o r i d a  t o r t  r e f o r m s  w e r e  o n  f i l e  w i t h  t h e  
F l o r i d a  I n s u r a n c e  D e p a r m e n t .  175, o r  6 3 % ,  s h o w e d  n o  e f f e c t  
f r o m  t h e  F l o r i d a  t o r t  c h a n g e s ,  a n d  t h e  a v e r a g e  r e d u c t i o n  i n  
a l l  2 7 7  f i l i n g s  w a s  1 . 2 % .  S e e  A t t a c h m e n t  3. B y  w a y  o f  
c o n t r a s t ,  i n s u r a n c e  c o m p a n i e s  i n c r e a s e d  p r e m i u m s  i n  F l o r i d a  
b y  6 2 %  i n  1 9 8 5 ,  a c c o r d i n g  t o  N A I C  d a t a ,  a n d  a r e  i n c r e a s i n g  
t h e m  b y  a s i m i l a r  a m o u n t  i n  1 9 8 6 .

T h e  G r e a t  A m e r i c a n  W e s t  l e t t e r . I n  W a s h i n g t o n  
s t a t e ,  w h i c h  e n a c t e d  p e r h a p s  t h e  m o s t  c o m p r e h e n s i v e  t o r t  
r e f o r m  p a c k a g e  i n  t h e  n a t i o n  i n  1 9 8 6 ,  G r e a t  A m e r i c a n  W e s t ,
I n c .  c a l c u l a t e d  t h a t  t h e  n e w  l a w  w o u l d ,  i f  a n y t h i n g ,  r a i s e  
i n s u r a n c e  r a t e s .  G r e a t  A m e r i c a n  W e s t  c o n c l u d e d :

" I t  d o e s  n o t  a p p e a r  t h a t  t h e  ' t o r t  r e f o r m '  l a w  w i l l  
s e r v e  t o  d e c r e a s e  o u r  l o s s e s ,  b u t  i n s t e a d  i t  p o t e n t i a l l y  
c o u l d  i n c r e a s e  o u r  l i a b i l i t y .  W e  e l e c t  a t  t h i s  p o i n t ,  
h o w e v e r ,  n o t  t o  m a k e  a n  u p w a r d  a d j u s t m e n t  i n  t h e  i n d i c a t i o n s  
t o  r e f l e c t  t h e  i m p a c t  o f  t h e  ' t o r t  r e f o r m '  l a w . "  S e e  
A t t a c h m e n t  4.

5. T h e  I S O  C h i e f  E x e c u t i v e  C i r c u l a r . P e r h a p s  m o s t  
d i s t u r b i n g ,  t h e  I n s u r a n c e  S e r v i c e s  O f f i c e  h a s  r e c e n t l y  
a n n o u n c e d  t h a t  i t  i s  i s s u i n g  " a d v i s o r y "  r a t e s  t h a t  s h o w  n o  
r e d u c t i o n  r e s u l t i n g  f r o m  t o r t  r e f o r m ,  a n d  h a s  e m p h a s i z e d  t o  
its. m e m b e r  c o m p a n i e s  t h a t  " a n y  b e n e f i c i a l  e f f e c t s  o f  t o r t  
r e f o r m  c a n n o t  b e  q u a n t i f i e d  w i t h  a n y  d e g r e e  o f  a c c u r a c y "  
( e m p h a s i s  I S O ' s ) .  S e e  A t t a c h m e n t  5. Y e t  w h e n  i n  1 9 7 5  N e w  
Y o r k  e n a c t e d  t o r t  r e f o r m  t h a t  w o u l d  e x p a n d  l i a b i l i t y  b y  
r e p l a c i n g  c o n t r i b u t o r y  n e g l i g e n c e  w i t h  c o m p a r a t i v e  
n e g l i g e n c e ,  a n d  w o u l d  t h u s  r a i s e  i n s u r a n c e  c o s t s ,  I S O  
i m m e d i a t e l y  r a i s e d  i t s  a d v i s o r y  r a t e s  b y  5%, a n d  p r o v i d e d  

f u l l  a c t u a r i a l  j u s t i f i c a t i o n  f o r  t h e  i n c r e a s e .  S e e  

A t t a c h m e n t  6. I t  i s  n o t  r e a d i l y  a p p a r e n t  w h y  I S O  c a n  t e l l  u s  
h o w  m u c h  r a t e s  s h o u l d  r i s e  w h e n  t o r t  l a w  e x p a n d s ,  b u t  c a n ' t  
t e l l  u s  h o w  m u c h  r a t e s  s h o u l d  f a l l  w h e n  t o r t  l a w  is l i m i t e d .

W h e t h e r  i t  i s  g o o d  p u b l i c  p o l i c y  t o  r e d u c e  i n s u r a n c e

2



r a t e s  b y  l i m i t i n g  c o m p e n s a t i o n  t o  s e r i o u s l y  i n j u r e d  p e o p l e  i s  

a q u e s t i o n  o n  w h i c h  r e a s o n a b l e  m i n d s  c a n  d i f f e r .  B u t  i t  i s  
c l e a r l y  n o t  g o o d  p o l i c y  t o  l i m i t  c o m p e n s a t i o n  t o  i n j u r y  
v i c t i m s  a n d  g e t  n o t h i n g  i n  r e t u r n .  C o n s i s t e n t  w i t h  t h i s  

v i e w ,  C o m m i s s i o n e r  G u n t e r  o f  F l o r i d a  h a s  r e c e n t l y  r e d u c e d . t h e  
n e w  r a t e s  f i l e d  b y  F l o r i d a  c o m m e r c i a l  l i a b i l i t y  i n s u r e r s  
a f t e r  t h e  F l o r i d a  t o r t  r e f o r m  l a w  w a s  e n a c t e d  b y  $ 1 1 2  

m i l l i o n .  W e  a s k  t h a t  y o u  t a k e  e m e r g e n c y  a c t i o n  t o  e n s u r e  
t h a t  i n s u r a n c e  c o m m i s s i o n e r s  i n  a l l  o t h e r  s t a t e s  e n a c t i n g  

t o r t  r e f o r m  d o  e v e r y t h i n g  i n  t h e i r  p o w e r  t o  p a s s  t h e  b e n e f i t s  
o f  t o r t  r e f o r m  t h r o u g h  t o  i n s u r a n c e  c o n s u m e r s  i n  t h e  f o r m  o f  

l o w e r  i n s u r a n c e  r a t e s ;  a n d  t h a t  t h e y  r o l l  b a c k ,  t o  t h e  e x t e n t  
n o t  p r o h i b i t e d  b y  l a w ,  a l l  r a t e  i n c r e a s e s  t h a t  h a v e  t a k e n  
e f f e c t  s i n c e  t h e  e n a c t m e n t  o f  s u c h  r e f o r m s .

y. R o b e r t  H u n t e r ,  
. / P r e s i d e n t

J A / l j b

a t t a c h m e n t s :  a s  s t a t e d



Cc*nmercial insurance Division
151 Farmington Avenue 
Hanford. CT 06156 
(203) 273-0123
August 8, 19S6

Honorable Bill Gunter 
INSURANCE COMMISSIONER 
Florida Department of Insurance 

* Tallahassee, FL 32301

ATTN: Mr. Charlie Gray, Chief
Bureau of Policy and Contract Review

Dear Mr. Gray:

RATE REVISION
CONTRACTORS LIABILITY POLICY PROGRAM 

V ^ H E  AETNA CASUALTY AND SURETY COMPANY 
THE STANDARD FIRE INSURANCE COMPANY 
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CO*

______ rt,„
A t - ^ c h m e n t  I A

- g b - £ l f}2-

1 U»— • * s J

( q sks  w ®

n e w

In accordance with your Insurance Lavs, our/Companies file a revised 
liability rats level which results in anySvarall selected premium increase 
of 17.2Z with an annual premium affactytff $622,230.

Our Companies' decision to revise rdtes results only after a thorough and 
comprehensive analysis. Ve evaluated our experience, market conditions, 
tort reform, and other relevant/factors as they affect the establishment of 
adequate rata levels. The enclosed exhibits prepared by actuarial unit arc 
submitted in sxipport of our/4ate filing decision, and demonstrate that tha 
resultant ratam are neither excessive, inadequate, nor unfairly 
discriminatory.

Ve propose to 
or after Januai 
decision, revised 
available.

lem^fet this filing with respect to all policies written on 
1 ^ 1987. So as to not delay the filing of our rate level 
rate pages will be forwarded under separate cover when

A  stamped, self-addressed envelope is enclosed for your convenience in 
responding.

Sincerely,

Thomas L. Rudd, Superintendent
Insurance Department Affairs - Commercial Lines

.(UJM
The £ tna Casualty and Surety Company 

One oi me iCTNA UFE 4 CASUALTY convene* cat u r n



BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANCE

Summitry

The following table summarizes CL* expected lapact of tha nav Florida lav 
on bodily Injury claiaa coata (Including Allocatad Loss Adjustment 
Expenses). Tha Impacts ahcvn vara clavalopad from data gatharad via a • 
special claim atudy conducted by tha AEtna. Tha clala study and tha 
analysis are detailed In the succeeding sections of this memorandum.

lapact of Tort lav Changes

lapact of Tort Lav Changes

Lina of Buslnuss

Tort Law Change

Collateral Source Offset 
Joint t Several 
Llaltatlon of Roneconoaic 

Daaages to $450 ,000  
Punitive Daaages 
Future Economic Daaages over 

1250 ,000  r a id  at Present 
Value

Products 
Bodily Injury

0
0

0
0

All Other 
General Liability

(0.4Z)
0

0
0

All Other General Liability Includes the bodily Injury llsbility portion of 
package policies, SMP Section II, and aonoline General Liability policies. 
The analysis as shown is based solely on AEtna data and, therefore, is 
applicable only to AEtna'a book of business.

Clala Study

The attached special clala analysis fora, designed to gather data on the 
lapact of the tort Teforas, vas eoapleted by experienced Brat eh Office 
clala personnel. Claiaa eligible for analysis were selected according to 
the following criteria:

1. CossMrcial Casualty d a l a s  (excluding National Accounts business) 
for policy years 1981 through 1985

a. reported prior to January 1, 1986
b. open as of May, 1986
c. closed during the last six months

2. All clalas In category (1) with indenmity payments or reserves 
over $25,000 were analyzed (total of 55 claims).



3. Fifty closed claims with indemnity of lass that $23,000 vara 
randomly selected.

Tha completed forms were reviewed for internal consistency prior to coding 
and analysis.

Collateral Source Analysis

Exhibits I and II detail the analysis of the revision in the collateral 
source rules. Exhibit I is for claims over $25,000 indemnity. Exhibit II 
is for claims under $25,000 indemnity.

Exhibit I shows that since the right of subrogation exists for many 
collateral sources available to the plaintiff, the economic losses incurred 
are not expected to be substantially reduced dva to the lav change. 
Furthermore, current AEtna claim settlement practices recognize, in part, 
the existence of collateral sources as part of the negotiating process used 
in arriving at a mutually satisfactory damage value with tha plaintiff.

Exhibit II shows that for claims under $25,000, no additional aavlngs are 
expected due to the change in Florida lav.

Joint and Several Analysis

Exhibit 111 details the analysis of joint and several additional payments 
made by AEtna. Total joint and several payments were A.52 of indemnity 
payments over $25,000. A  review of each, claim generating additional, 
payments due to joint and several liability indicated no reduction in those 
payment due to the interaction of economic damages sustained by the 
plaintiff, the percentage of liability assigned to AEtna's insured, and the 
policy limits purchased.

Analysis of Limitation of Noneconomic Damages to $450,000

Nine claims had the potential for coming under the new limitation for 
noneconomic losses. The nine cases were identified on the basis of full 
liability value— not our insured's share of the liability. Data in tha 
above format allowed for a review of whether total claim value could be 
reduced and whether such a reduction would impact on AEtna's incurred claim 
eost.

The review of the actual data submitted on thasa cases indicated no 
reduction of cost. This result is due to the Impact of degree of 
disability on future losses, the impact of policy limits, and the actual 
settlement reached with tha plaintiff; all seemed to reduce the expected 
noncconoulc component of damages to lesa than $450,000.

Analysis of Funitlve Parnates

Only two cases were found where punitive daaages had an impact on the 
settlement value. Tha total impact was estimated at less than $15,000 or 
less than 0.1Z of total indemnity payments. Consequently, it appears that 
there will be no is^act on AEtna's clala values due to changes in the 
allocation of the punitive damages awarded.



of Installment Payment of Future Economic Damages Over $230,000

T«n claims hed th« potential for coxing under this section .of the lav. The 
review of individual caeca Indicated no net eavinge to AEtna for the 
following reaaone:

1. Interaction of poliey H a l t s ,  past economic losses, and future 
eeonoaic losses

2. settleaent value of the case

3. apparent l a p l l d t  recognition of ths periodic nature of future 
dimages

Overall Summary

The expected net reduction in claim costs is based on an analysis of AEtna 
claims. As such, the anslysls is applicable only to AEtna's booh uf 
business.

Due to the level of detail of the historical claim data, informed claim 
judgement vas required in some instsnces to ascertain some of the detail 
required for the analysis. The j’ulgement, if any, vas exercised by 
experienced claim adjustors and is implicit in the analysis.

The analysis shown represents the best estlismte of future cost reductions 
If the law as currently structured remains in effaet. However, the sunset 
provision of the lav takas affect in four years. Furthermore, the law 
applies only to eases filed under the law, and the Florida statute of 
limitations is four years. Consequently, it is possible that any plaintiff 
who might be severely Impacted by the provisions of the lav would delay 
filing until after the lav expires. If this situation arises, then the 
expeeted reductions will be lover than those indicated in this memorandum.



St. Paul Fire and Harine Insurance Company 

St. Paul Hercury Insurance Company 
Medical Professional .Liability 

State of Florida

ADDENDUM

In 1986, Florida passed a number of changes to the tort system. We have 
reviewed the tort changes and their potential effect on our medical professional 
liability experience. Our review Is based on a study of over 300 Florida 
closed claims. The total effect of the bill based on this evaluation was 
very small.

Eyalualjp.oi

Of the 313 closed claims that were studied, only four claims would have been 
effected by the law for a total effect of about IX savings. (Exhibit A} 
Furthermore, all of these savings would have been eliminated 1f the courts had 
assigned only 10X more of the blame on our Insureds than our claim department 
had estimated. It's highly likely that there would have been no savings on 
these claims had the bill been in effect. (Exhibit 8)

Our study covered all of our Florida physicians, surgeons and hospital claims 
that closed 1n 1983 and 1984. Economic loss was determined based on the 
plaintiff's medical loss, weekly wage, and time lost from work. These losses 
were reduced for the time value of money.

We added the noneconomic loss cap to the total economic losses. The cap 1s 
$450,000 times the portion of negligence assigned to our insured. We compared 
this maximum award under the new law to the amount that the St. Paul actually 
paid on behalf of our Insured*

The conclusion of the study Is that the noneconomic cap of $450,000, joint and 
several liability on the noneconomic damages, and mandatory structured settle­
ments on losses above $250,000 will produce little or no savings to the tort 
system as 1t pertains to medical malpractice.

Comments on other provisions of.the bill;

a. Collateral source offset

The medical malpractice provisions prior to this act provided for 
subrogation against collateral providers. The effect of this subrogation 
would be similar to the effect of the collateral source rule. Therefore, 
the net effect of eliminating the subrogation and allowing collateral 
sources 1s negligible.

b. u a a i a L i f i i L j O a m a a & E

Damages were Itemized 1n our evaluation of this tort reform and no savings 
were shown. They are probably already implicitly Itemized by either 
juries or our claim department when settling claims. We expect no savings 
from this provision.



Si. Paul Fire and Marine Insurance Coapany 

St. Paul Narcury Insurance Coapany 

Medical Professional.Liability 

State of Florida

AODENDUM
(Continued)

c. Fr1 yqIous Ssitt. gnotectlon

This provision can either work for or against us depending on who wins the 
case. No savings are expected froa It.

d. MdUur/BftalttUm;

This provision can also work for or against us. No savings are expected.

e. Punitive Damages

The legislation reduces tha aonetary Incentive for punitive danage cases, 
but not total award amounts. Since these cases often have a retaliatory 
Incentive, no savings are expected.

f. Timing.off.£ffacta

The tort changes aade In Florida apply to losses occurring on or after 
July 1, 1986. On a clalas-aada policy, they will effect only the portion 
of our expected losses with accident date after July 1, 1986. This will * 
lapact the equivalent of our first yea r  losses.

g. Conclusion

The tort law changes effective July 1, 1986 In Florida will, hopefully, 
have a positive lapact on loss costs for occurrences after that date. 
However, to forecast the effect Is highly speculative. Our evaluation of 
prior losses showed little or no savings under key provisions of the law 
and our analysis of other provisions show no expected savings. Our best 
estiaate 1s no effect froa the tort changes.

It can be hoped that the adoption of these tort changes will have an Intangible 
effect on society, and further work to altlgate future loss trends. However, 
the trends 1n aedical malpractice have been very high. The effect of the 
reform needs to be very strong to stea such trends.



Stef* Farm Fira and Ca 5ualiy Company 
State Farm General Insurance Company

I t !  S . W ASHINGTON ST .

■LOOMINGTON. ILL IN O IS  81701

October 21, 1986

Hr. Ray Rathert 

Kansas Insurance Department 
420 S. W. 9th Street 

Topeka, Kansas 66612

Ray:

Before any discussion of State Farm and tort reform, 1t must first be clearly 
understood that most of the problems 1n the liability field are 1n lines which 
State_ Farm does not write. Because of this, the impact of tort reform on .our 
book of Justness 1s g o i m p t o  be considerably different from tnat of a' 'major 

1 i airfjTty~wri ter.

We have been requested by several Insurance departments to come up with some 

estimate of the effect of newly passed tort refoan legislation on -ou r- rates in 
their states._ Up know of no way this can be dgni* actuarial!y. Consequently, we 

resorted to judgement.

The few enacted tort reform statutes usually Include Items such as:

1) Collateral source of Indemnity

2) A non-economic cap

3) Joint and several restriction

4) Punitive damage limitation

5) Alternate methods of payment.

A sampling of commercial liability claims provided the following:

1) Collateral source of Indemnity. The sample indicated that approximately 
7% of our total indemnity losses were potentially subject to a collateral 
source. Only about a quarter of these reflected a known collateral 

source. In our judgement, 50X would be a very liberal estimate of the 

success in reducing damages due to the exlstance of a collateral source.

The net savings from the collateral source change is thus about 1%
. (755 X 25% X 50*).

2) Non-economic cap. Non-econom1c caps are established at such a level that 

our sample indicated only very few claims would exceed the cap. It is our 
judgement that the loss savings resulting from the non-economic cap will 

not exceed 1* of our total indemnity l o s s e s 7 "



int and several restriction. In our sample of liability claims, no 

claim was found that would tovp-bppn aff°rted by the joint and several 

restriction.

u r f  Punitive damage limitation. Again, in our sample, no punitive damage 
awards were found.

J )  Alternative methods of payment. On our book of business, the savings 

due to alternative payment methods on future economic losses would be 

• negligible in relation to our total Indemnity losses.

Although we believe the effect of tort reform on our book nf hiis-inpss— would be 

small, we do believe that effective tort reform legislation can have a positive
•Impact on not only pricing but also availability. It 1s Important to keep 1n

mind that tort reform, or absence thereof, is only one of many factors which 
influence pricing and availability. Any of these other factors can produce an 
opposite effect which could equal or outweigh any positive effect of tort 
reform.

Attached are liability rate comparisons for Kansas and surrounding states. As 
you know, we use ISO rates for monoline policies. Even in our package policies, 

the original liability loadings were also derived from ISO rates.

Again, as you know, we do review our rate levels at least annually. It will
probably b e - s e v r a l h g f n r a  any..A f f p r t  fm m  r Qf o rTn legislation can be

expected to influence our experience. Anyway, hope these brief comments will be 
of some use to you in your discussions of this subject.

Best regards,

Robert J. Nagel 
Assistant Vice President 
State Filings Division

RJN:kc/1021



I  NATIONAL INSURANCE  
I V CONSUMER ORGANIZATION

E f f e c t  o n  I n s u r a n c e  R a t e s  o f  F l o r i d a  T o r t  R e f o r m s  

f o r  a l l  c o m p a n i e s  f i l i n g  as o f  1 1 / 0 1 / 8 6

% R e d u c t i o n  N u m b e r  o f  F i l i n g s

C o m m e r c i a l
G e n e r a l

L i a b i l i t y
C o m m e r c i a l
P a c k a g e A u t o O t h e r T o t a l

0 72 28 31 4 4 1 7 5

0 - 2 . 5 % 12 2b 5 3 4 5

2 . 5 - 5 % 18 14 6 0 3 8

5 - 7 . 5 % 7 1 7 1 16

7 . 5 - 1 0 % 2 1 0 0 3

O v e r  1 0 % ___0 ___0 ___0 ___0 0

T o t a l  n u m b e r  
o f  f i l i n g s 111 69 49 48 2 7 7

A v e r a g e
R e d u c t i o n - 1 . 3 % - 1 . 5 % - 1 . 5 % - 0 . 2 % - 1 . 2 %

A v e r a g e  c a l c u l a t e d  b y  a s s u m i n g  a l l  f i l i n g s  a r e  o f  e q u a l  p r e m i u m  w e i g h t .

C o m p a n i e s  t h a t  f i l e d  r a t e s  a n d  d i d  n o t  c a l c u l a t e  t h e  e f f e c t  o f  t h e  n e w

t o r t  r e f o r m s  a r e  n o t  i n c l u d e d .

S o u r c e :  F l o r i d a  D e p a r t m e n t  of I n s u r a n c e

121 N. Payne Street 
Alexandria, Virginia 22314 
(703) 549-8050



CREAT AMERICAN • WEST, INC.
200 S. MANCHESTER a v e n u e  
ORANGE. CA 92669 
7 1 4/634-4600

A p r i l  23, 1 9 8 6

Mr. N o r m a n  F i g o n  

R a t s  A n a l y s t
W a s h i n g t o n  I n s u r a n c e  D e p a r t m e n t  
I n s u r a n c e  B u i l d i n g  
O l y m p i a .  W A  S 3 5 0 4

Es: A m e r i c a n  N a t i o n a l  F i r e  I n s u r a n c e  C o m p a n y
S e l e c t  D r i v e r  I P r o g r a m  
S e l e c t  D r i v e r  II P r o g r a m  
P r i v a t e  P a s s e n g e r  A u t o m o b i l e  
R a t e  a n d  R u l e  R e v i s i o n

D e a r  Mr. F i g o n :

I n  y o u r  l e t t e r  o i  M a r c h  25, 1986, y o u  i n d i c a t e d  t h a t  w e  n e e d  t o  p l a c e  
a p r o v i s i o n  in o u r  r a t e n a k i n g  to r e f l e c t  t h e  i m p a c t  o f  t h e  " t o r t  
r e f o r m "  law. A s  an a t t e m p t  t o  q u a n t i f y ,  w e  r e v i e w e d  t w e n t y - f o u r  
c l a i m  f i l e s ,  w h i c h  r e p r e s e n t e d  a l l  of o u r  P r i v a t e  P a s s e n g e r  

A u t o m o b i l e  c l a i m s  o v e r  S 5 0 , 0 0 0  in t h e  s t a t e  of W a s h i n g t o n  s i n c e  1983. 
O f  t h e s e  t w e n t y - f o u r  c l a i m s ,  w e  b e l i e v e  t h a t  t h e  n e w  l a w  c o u l d  h a v e  
a n  i m p a c t  o n  t h r e e  c l a i m s .  O n e  c l a i m  i n v o l v e d  a d r i v e r  t h a t  w a s  
i n t o x i c a t e d .  W e  e s t i m a t e  t h a t  w e  w o u l d  n o t  h a v e  p a i d  3 2 0 , 0 0 0  o f  t h e  
c l a i m .  On t h e  o t h e r  han d ,  t h e r e  w e r e  t w o  c l a i m s  in w h i c h  A m e r i c a n  
N a t i o n a l  F i r e  w o u l d  s e e  a n  i n c r e a s e  in its l o s s  l i a b i l i t y .  T h e s e  are 
c o n t r i b u t o r y  n e g l i g e n c e  c a s e s  in w h i c h  o u r  p e r c e n t  of t h e  e n t i r e  loss 
l i a b i l i t y  w o u l d  i n c r e a s e .  T h s  i m p a c t  o f  t h e  l a w  on t h e s e  t w o  is at 
l e a s t  S I O O . O O O  o n  e a c h  of t h e m .

F r o m  t h e  a b o v e  s t u d y ,  it d o e s  n o t  a p p e a r  t h a t  t h e  “t o r t  r e f o r m "  law 
w i l l  s e r v e  t o  d e c r e a s e  o u r  l o s s e s ,  b u t  i n s t e a d  i t  p o t e n t i a l l y  c o u l d  
i n c r e a s e  o u r  l i a b i l i t y .  W e  e l e c t  a t  t h i s  p o i n t ,  h o w e v e r ,  n o t  t o  m a k e  
an u p w a r d  a d j u s t m e n t  in t h e  i n d i c a t i o n s  t o  r e f l e c t  t h e  i m p a c t  o f  t h e  
" t o r t  r e f o r m "  law.

W e  r e q u e s t ,  t h e r e f o r e ,  t h a t  y o u  r e c o n s i d e r  t h e  o r i g i n a l  f i l i n g  of 
J a n u a r y  19, 1 9 86, w i t h  an a m e n d e d  e f f e c t i v e  d a t e  r u l e  of:

" F o r  all p o l i c i e s  w r i t t e n  o n  o r  a f t e r  J u n e  2, 1 9 86".

MANAGERS FOR GREAT AMERICAN INSURANCE COMPANIES SUBS ID IA R IES  OF AMERICAN FINANCIAL CORPORATION
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A p r i l  23, 1 9 8 6  
Mr. N o r m a n  F i g o n  
P a g e  2

■

In o u r  t e l e p h o n e  c o n v e r s a t i o n  y o u  m e n t i o n e d  a c o n c e r n  t h a t  w e  a r e  

s e l e c t i n g  a n  i n c r e a s e  l e s s  t h a n  o u r  i n d i c a t i o n s .  O u r  p l a n  of a c t i o n  
is t o  t a k e  t h i s  i n c r e a s e ,  w h i c h  w e  e s t i m a t e  t o  b e  s l i g h t l y  m o r e  t h a n  
14%, a n d  t o  r e v i e w  t h e  r a t e s  i n  t h e  n e a r  f u t u r e ,  s u c h  t h a t  w e  c a n  
e f f e c t  a r a t e  c h a n g e  s i x  m o n t h s  a f t e r  t h e  e f f e c t i v e  d a t e  of t h i s  
r e v i s i o n .  W e  b e l i e v e  t h a t  t h i s  m e t h o d  w i l l  p r o v e  t o  b e  l e s s  

d i s r u p t i v e  o n  o u r  b o o k  of b u s i n e s s  t h a n  o t h e r  c o u r s e s  t h a t  w e  m i g h t  
h a v e  c h o s e n .

W e  h o p e  t h e  a b o v e  i n c l u d e s  a l l  t h e  i n f o r m a t i o n  t h a t  y o u  n e e d  t o  
e x p e d i t e  a n  a p p r o v a l  of t h e  f i l i n g .

S i n c e r e l y ,

/
'/ v  • / J

K e v i n  J. K e l l e y  
D i r e c t o r  o f  A c t u a r i a l

KK/'nk



circular
t »*

off

October 3, 1986

ISO POLICY DECISION ON TORT REFORM ANNOUNCED

Chief Executive CE-86-31

BACKGROUND Various tort reform measures have been enacted or are

still under active consideration in many states. It 
is clear that meaningful tort reform will have a 

favorable, prospective impact on loss severity and/or 
frequency, variable by state and line of insurance 

which, ultimately, will be reflected in state loss 
experience.

However, in some jurisdictions, an immediate rate 
reflection in response to tort reform is being 
demanded. Statutes in Florida, New York and Hawaii 
mandate that insurers reflect tort reform legislation 
in their filings. The New York Insurance Department 
has already advised companies of its estimates of the 
cost reductive effects of tort reform£"_ Florida has 
mandated a 1987 rollback to adjusted 1984 rates, 
unles- companies file 1987 rates reflecting the 

impaCw of tort reform by October 15, 1986. Hawaii 
has mandated a 10X decrease in rates on Octcber 1st 

to reflect tort reform^jwith further reductions 
required in future years?. The Washington Insurance 
Department is requiring^that future rate filings 
reflect enacted tort reform even without a specific 
statutory requirement.

(JD Insurance Services Office. Inc.. 160 Water Street. New York. New York 10038 (212) 487-5000  

COPYRIGHT INSURANCE SERVICES OFFICE, INC. 1986



ISO POSITION ISO ia unable t Q quantify, and to r»fl<>ct- in it* 

filings with a reasonable degree of ctrtiintv. any 

immediate cost effects of tort reform. ISO believes 

that the reflection of any beneficial effect of tort 

reform on insurance pricing, where mandated, is a 

matter of individual insurer judgment and not a 

precise actuarial exercise. Such judgment is 
consequently more proporly applied by individual 
insurers, rather than by ISO in its role of acting 

on behalf of those affiliated insurers which elect 

to use ISO's services.

ISO ACTION

Therefore, the ISO Board of Directors has established 

—  as ISO policy —  that, inasmuch as ISO cannot 
immediately reflect any1 c o streffgcts of— nrrt reform in 
ita - f H ing b T  any such eirects~are b e s t <Wgr3vir^d~T)y 
the judgment of each insurer, r a k i n g  - i n t o  account the 
distribution by coverage, class, and limits on its Oo.n 

b o ok of business!

Consistent with this policy, ISO advisory rates will 
not reflect tort reform and each company must  make 
its own assessment as to the immediate effect, if any, 
of tort~reTcnn on""its "book of business.

In New York, in order to assist companies in complying 

with the refiling requirements of the new law, ISO 

released Commercial Lines Circular CL-86-29 which 
contained revised manual rules utilizing the cost 
reductive effects promulgated by the Superintendent of 

Insurance, without commenting on their appropriateness.

In Florida. ISO has developed a filing procedure —  
which has been approved by the Insurance Department —  
whereby individual companies must supplement the ISO 

filing with their own individual estimates of the 

impact of tort reform. At the direction of the 

Insurance Department,' ISO will collect these 
individual estimates and file them on behalf of 

each insurer. Refer to ISO Commercial Lines Circular 
CL-86-33 for specific details.

ADDITIONAL INFORMATION ISO plans to shortly provide insurers with informa­
tion which could be considered by each company in 
reflecting any effect of tort reform, including an 
analysis of the tort reform measures enacted in 
individual states.

COPYRIGHT INSURANCE SERVICES OFFICE. INC 1966



Within the next several days* ISO vill release such 

•information to insurers via Commercial Lines and 

Technical Services Circulars. In anticipating 

receipt of this material, each insurer should note 

ISO's strong belif;f that any beneficial effects of 

tort reform cannot be quantified with any degree of 
accuracy. Accordingly, providing any quantitative 

information does not imply that any actuarial 

precision can be applied to what ia —  in effect —  
an imprecise subject. However, the information may 
aid individual insurers in supplementing their 
judgment which, ultimately, will be the major factor 
in determining any beneficial pricing effect of tort 

reform.

CAUTION In Circular CL-86-33 we detailed the Florida filing

procedures which must be completed by October ISth. 
Since —  to avoid the rollback —  Florida rate 
filings require individual insurer estimates of the 
cost effects of tort reform and, since the judgment of 
each insurer will be the major component in arriving 
at these estimates, we urge individual insurers to 

promptly begin developing their own estimates, without 
waiting for the ISO material on tort reform which, aa 

heretofore mentioned, will not produce precise results

Daniel J. McNamara 
President

cc: ISO Board of Directors

Actuarial Committee 
Commercial Lines Committee 

Personal Lines Committee

COPYRIGHT INSURANCE SERVICES OFFICE. INC 1986



IN S U R A N C E  SER VIC ES O FF IC E
160  W A TE R  S TR E E T N EW  YO RK, N . Y. 1 00 3 8

T E L E P H O N E ;  (212) AB7-SOOO

C o m m e r c i a l , C a s u a l t y  A c t u a r i a l  T i v i s i o n  
R IC H A R D  S .  D tO N D i. a s s o c i a t e  A c t u a r y  &  M a n a g e r October 15, 1975

R E C E I V E D  

AUTO 4  CtJ.'.iPE.'JSATIOff 
INSURANCE p.lJREAU

Mr. Stanley A. Dorf, Chief Actuary 

New York Insurance Department 

2 World Trade Center 

New York, New York 10038
INSURANCE DEPT* 

STATE OF. ft,

Re: Comparative/Contributory Negligence -

Automobile Liability Rate Change Proposal

Dear Mr. Dorf:

Because of the change in the N e w  Y o r k  law from contributory negligence to 

comparative negligence, I.S.O. proposes to increase Automobile Liability 

(including Uninsured Motorists) rates by 5%. This proposed increase is based 

on a study of closed Automobile Liability claims in California, comparing the 

actual settlement under the comparative negligence law with the estimate of 

what it would have been under the earlier contributory negligence law. Enclosed 

is Exhibit 1 displaying the indicated rate changes by line and coverage based on 

the survey, and also the proposed changes of 5% for the liability coverages and 

"no change" for Personal Injury Protection. Exhibit 2 details the results of 

the claim study survey, showing number of claims, losses under both negligence 

laws, and comparative/contributory ratios, by line and coverage.

We have also enclosed a copy of the "Call" letter us-;d for this survey; in it 

can b e  found a sample copy of the questionnaire form and the general instructions 
for completing the form. The companies participating in the study write approxi­

mately 75% of the Automobile Liability premiums written by Insurance Services 

Office affiliated companies. All claims reported to us were settled very 
shortly after the changeover :Ln negligence laws in California; thus, claims 

personnel completing these forms were in a good position to compare comparative 

vs. contributory settlements for their claims.

Very truly yours,

f
George BurgerG B jcm

E r ic . Actuarial Assistant



N e w  Y o r k  

A u t o m o b i l e  L i a b i l i t y  I n s u r a n c e

I . S . O .  P r o p o s e d  R a t e  I n c r e a s e s  t o  R e f l e c t  the. C h a n g e  f r o m  C o n t r i b u t o r y

t o  C o m p a r a t i v e  N e g l i g e n c e  *

I n d i c a t e d  P r o p o s e d

 C o v e r a g e  R a t e  C h a n g e  R a t e  C h a n g e

P r i v a t e  P a s s e n g e r

R e s i d u a l  B o d i l y  I n j u r y  + 4 . 1 %  + 5 . 0 %

P e r s o n a l  I n j u r y  P r o t e c t i o n  -  i 0 . 0

P r o p e r t y  D a m a g e  + 4 . 6  + 5 . 0
U n i n s u r e d  M o t o r i s t s  + 1 3 . 0 -  +  5 . 0

T o t a l  + 4 . 8  + 4 . 4

C o m m e r c i a l
R e s i d u a l  B o d i l y  I n j u r y  + 6 . 8 %  + 5 . 0 %

P e r s o n a l  I n j u r y  P r o t e c t i o n  -  0 . 0

P r o p e r t y  D a m a g e  + 6 . 9  + 5 . 0

U n i n s u r e d  M o t o r i s t s  + 0 . 1  + 5 . 0

T o t a l  + 6 . 5  + 4 . 7

G r a n d  T o t a l  + 5 . 4 %  + 4 . 4 %

* N Q t e  t h a t  a l l  p e r c e n t  c h a n g e s  a r e  w e i g h t e d  o n  N e w  Y o r k ' s  p r e m i u m  

d i s t r i b u t i o n .



;;
.«nsarance Services Office Exhibit 2

AUTOMOBILE LIABILITY INSURANCE 
Effect of Change from Contributory to Comparative Negligence*

Coverage

Private Passenger Automobiles 

Bodily Injury 

Property Damage 
Uninsured Motorists

Total

(1)
Number

of
claims

521
1,622

43

2,186

(2)
Losses Under 
Contributory 
Negligence

$1,098,811
574,730
101,872

$1,775,413

(3)
Losses Under 

Comparative 
Negligence

$1,144,407
601,305
115,072

$1,860,784

(4)

Ratio
((3)4(2))

1.041
1.046
1.130

1.048

Commercial Automobile 

Bodily Injury 

Property Damage 

Uninsured Motorists

Total

Grand Total

318
1,018

9

1,345

3,531

517,285
361,123
48,305

926,713

$2,702,126

552,522
386,135
48,339

986,996

$2,847,780

1.068
1.069
1.001

1.065

1.054

* NOTE: The above experience was taken from ISO's California Closed Claim Survey.
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Message from the
B O A R D  O F  G O V E R N O R S

987  w as a  y e a r  of sign ifican t ch ange  in MICA’s m a n ­
ag em en t s tru c tu re . It was a lso  a  y ea r of g rea tly  im ­
proved o p era tin g  resu lts . As is often the case , the  
ach iev em en ts  o f 1987 were th e  ou tg row th  of positive 

in itia tives u n d e rtak en  in  earlie r periods.
A m ajor fac to r in the im provem en t of o p e ra tin g  re su lts  w as a 
su b s ta n tia l decline in b o th  the frequency  an d  severity  of 
c la im s filed in 1987.
W hile it w ould  be im possible to m easu re  the  con tribu tion  of 
a n y  single cause  of th is resu lt, we feel confiden t th a t  s tr ic te r  
u n d e rw ritin g  and  aggressive risk  m an ag em en t, inc lud ing  the 
P artic ipa to ry  Risk M anagem ent P rogram  (PRMP), have  played 
im p o rtan t roles. If th is tre n d  co n tin u es  in 1988 and  in  fu tu re  
y ears , ou r co n tinu ing  objective of s tab iliz ing  p rem iu m  ra tes  
shou ld , indeed , be achievable.
More d istu rb in g  is the 1987 cou rt decision ex te n d in g  the 
liability  of hosp ita ls  for tre a tm e n t provided by  p hysic ians in 
the  hosp ita l em ergency  room . T hese deve lopm en ts will be 
d iscussed  in  m ore detail la te r in th is repo rt.
P articu la rly  gratify ing to  MICA’s Board of G overnors w as the  
successfu l tran sition  in 1987 from  c o n trac t m an ag em en t to 
self-adm in istra tion . W ith the c o m p a n y 's  m atu rity , it has been 
possible to b ring  to g e th e r a  m an ag em en t s ta ff w ith th e  skills 
and  experience  to opera te  the MICA prog ram  w ith in  its own 
o rgan ization .
MICA’s Board ap p rec ia tes  the long an d  valuable su p p o rt p ro ­
vided by M arsh an d  M cLennan as  co n trac t ad m in is tra to r  an d  
the excellen t cooperation  provided by th a t o rgan ization  in th is 
transition  w hich  allow ed the  com pany  to  re ta in , in  key  posi­

tions. th e  form er M arsh an d  M cLennan em ployees m ost ex ­
perienced  in m ajor fu n ctional a reas  of MICA's opera tion . 
H eading  up th is  m an a g e m e n t team  is the co m p an y 's  new  Ex­
ecu tive D irector Mary P ierce. Mary com es to MICA w ith a  
s tro n g  b ack g ro u n d  in the  in su ra n c e  field an d  several y ea rs  of 
service a s  a  MICA board  m em ber, in c lu d in g  c h a irm a n sh ip  of 
its  u n d e rw ritin g  com m ittee .
W ith th ese  changes accom plished , w e feel confident of yo u r 
c o m p a n y ’s ab ility  to deal w ith  the oppo rtun ities  a n d  
ch a llen g es  of 1988 a n d  beyond.
R espectfu lly  su b m itted .

W illiam  G. Brock David J.-F razier
C h a irm an  F irst Vice C ha irm an

^    ^
David S. G rau m an , MTDr
At Large

F rederick  R. Hood. M.D. 
Second Vice C hairm an

P A G E  l



M A N A G E M E N T R E P O R T

y e a r  of growth! In 1987 we c om ­
pleted  our tw elfth  year offering 
professional liability  pro tection

  to A laska 's  m edical providers —
a  year th a t challenged  m an ag em en t but 
one in w hich  w e em erged w ith  successfu l 
resu lts .
In late 1986. th e  Board of G overnors chose  
to  d iscon tinue  the con trac t ad m in is tra tio n  
provided by M arsh & M cLennan a n d  m o\ e 
tow ard  self ad m in is tra tio n . On April 1, 
1987, MICA officially m ade th e  change, 
tran sfe rrin g  experienced  s ta ff  and h iring  
a n  executive d irector. The s tag e  w as set for 
MICA to develop into a  full-service in ­
su ra n c e  com pany .
R eorgan iza tion  played a key role in our 
g row th . G rea te r functional defin ition  w as 
ach ieved  by e s tab lish in g  d e p a rtm e n ts  — 
claim s, u n derw riting , risk m an a g e ­
m e n t/lo ss  contro l, an d  finance — th a t 
sep ara te ly  se n d ee  the  needs of our 
policyholders an d  jo in tly  function  a s  a 
sm o o th -ru n n in g , w ell-organized com pany .
F inancially , MICA reached  a  new level of 
s tab ility . We ended  1987 w ith  a 
$ 3 ,975 ,476  policyholder su rp lu s , th e  best 
in  MICA’s h isto ry . Several developm en ts 
led to th is  financial g row th.
O f d irec t im p ac t was the  decline in c la im s 
frequency  a n d  the  level of severity  of 
c la im s in  1987. We feel th a t o u r effective 
risk  m an a g e m e n t program  h a s  led to our 
1987 cla im s decrease.
A significant c o n trib u to r to favorable loss 
experience  is successfu l c la im s m anage­
m e n t — con tro lling  a claim  a fte r a  loss h a s  
occu rred . Im m ediate  investigation  m ay 
keep  an  in c id en t from ever becom ing  a 
m edical m alp rac tice  su it. MICA h as the

P A G E  2 ____________________________________________

local ta le n t and  sta ff to  offer im m ed ­
iate  adv ice  and  a ss is tan ce  to a  
physic ian .
A fu rth e r  advan tage  for MICA is ou r un i­
que  position of h av in g  our ow n m edical ex­
p e rts  to a ssis t in recognizing  po ten tia l 
liability. We can  therefore  w ork tow ard a 
sa tisfac to ry  reso lu tion  ra th e r  th an  p a r­
tic ipa ting  in a  costly  d iscovery  process. 
O ur s ta ff invo lvem ent m eans th a t m uch  of 
th e  c la im s m an ag em en t w ork is done in­
ternally . This c o n tr ib u te s  to a  cost red u c ­
tion by selectively  avoid ing  defense a t ­
to rney  invo lvem ent u n til an ac tua l s u ito r  
o th e r defense considera tion  m akes it 
n ecessary .
An additional g row th  factor is ou r e m ­
p h asis  on  p ru d en t o r equ itab le  u n d e r­
w riting . We w ere m an d a ted  by  the 
leg is la tu re  to provide coverage to p h y si­
c ian s  a t a  tim e w hen  in su ran ce  was 
unavailab le . O ur co n tin u in g  com m itm en t

is to p ro tec t ou r en tire  policyholder 
population  and to avoid exposing  o u r good 
p h y sic ian s  to the  financial co n sequences  
resu ltin g  from the  poor loss experience  of a  
few. S table availability is achieved by m ain ­
ta in ing  co n s is ten t un d erw ritin g  s ta n d a rd s  
w hich  w ere fu rth e r refined in  1987.
T h e  w ork done by ou r risk  m an ag em en t 
d e p a rtm e n t and  com m ittees h a s  also  led to 
MICA’s grow th  and  developm en t in to  a  
m atu re  in su ra n c e  com pany. C riteria  th a t 
had  been estab lished  and  w ere in troduced  
in 1987 in  the form  of o u r  Partic ipa to ry  
R isk M anagem ent Program  have  a lready  
reaped  beneficial resu lts .
O ur approach  to claim s, risk  m an ag em en t 
crite ria  an d  u nderw riting  philosophy p ro ­
v ides the basis for a favorable, consisten t 
ana ly sis  by  our re in su re rs . T h is  allows 
MICA to co n tin u e  to offer lim its of liability 
w hich are  both affordable and  offer the  m ed ­
ical p roviders necessary  pro tec tion  in  our

Executive Director
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Claims Manager
lanet lohnston

Risk Management Coordinator
Penny Chm ielew ski
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c u rre n t litigious society .
E x te rna l and  in te rn a l o ccu rren ces  have af­
fected MICA's grow th  in 1987. W e have 
alw ays m ain ta ined  a s tro n g  in v estm en t 
policy, sensitive  to th e  liquidity  issu e  
of in su ran ce  regu la tions. H ence, the  stock  
m ark e t dive in 1987 did n o t have  an  im ­
pact on  MICA. O ur in v es tm en t ho ld ings are

long-term  m oney  m ark e t a n d  bond 
issuances.
In ternally , the  choice to com puterize  
MICA’s  c la im s, ui derw ritm g  and  risk 
m an ag em en t progi am s h a s  been one th a t 
ad d s soph istica tion  an d  cred ib ility  to 
MICA's info rm ation  system .
We believe MICA is s tro n g e r today th an  a t

any  tim e in its tw elve-year h isto ry . We are  
gratefu l for dedicated  com m ittee  m em b ers  
and  advisors, for com peten t and  loyal staff 
m em b ers  and for the  confidence you  have 
show n in our pas t m an ag em en t of th is  
com pany . It is w ith in  the  fram ew ork  of 
those com ponen ts  w orking  to g e th e r tha t 
the  prom ise for a  solid fu tu re  will be con­
tinually  renew ed.

U N D E R W R I T I N G
s a  public, non-profit corporation. 
MICA ex is ts  to m a in ta in  stab le, 
available professional liability  in ­
su ran ce  coverage balanced  w ith  

affordable p rem ium  levels co n sis ten t w ith  
fiscally sound  b u s in ess  p rac tices.
P ru d e n t and  equ itab le  u n d e rw ritin g  re­
m ain s  the m ost im p o rtan t function  of the 
co m p an y  in fulfilling ou r s ta tu to ry  resp o n ­
sib ility  to the  A laskan  hea lth  care  com ­
m u n ity .
S tab le  availab ility  of coverage a t  affordable 
cost is n o t effortlessly  achieved  n o r  easily 
m ain ta ined , b u t involves su b s ta n tia l and  
co n tin u in g  a tte n tio n  by yo u r co rp o ra tio n 's  
Board of G overnors.
T here  a re  s ta te s  w here  th is  b a lance  is no t 
being achieved , and  one of the m o st s tr ik ­
ing exam ples app eared  in the  W all S tree t 
J o u rn a l’s J a n u a ry  11, 1988 ed ition . It 
rep o rts  th a t the  St. Paul In su ran ce  Com ­
pany . once th e  largest m edical m alp rac tice  
in su re r  in Florida, is p h as in g  ou t all physi­
c ian s ' a n d  su rg eo n s ' professional liability

coverages in th a t  s ta te  as a  resu lt of being 
g ran ted  only a  portion  of the  ra te  increases  
req u ested  from  the Florida Division of In­
su ran ce . T his "p u ll o u t,"  pu rpo rted ly  due  
to  inadequate  rates, is coupled w ith cu rren t 
b u rdensom e ra te s  su ch  as those  charged  
in  two F lorida coun ties: $200 ,000  for 
OB/GYN and  $ 2 5 0 ,000  for n eu rosu rgeons 
ju s t  beg inn ing  practices!
T he  foundation  of MICA's b road-based  p ro ­
g ram  for ach iev ing  its  p rem ium  stab iliza ­
tion goals involves s tr in g en t u nderw riting  
s ta n d a rd s  gu ided  by the  p rem ise th a t the 
corporation  can n o t in su re  a n y  hea lth  care  
prov ider w ith a loss o r c la im s h isto ry  of a  
m ag n itu d e  th a t  m igh t jeopard ize the  cor­
p o ra tio n ’s financial s tru c tu re . A pplication 
o f these s ta n d a rd s  includes re jecting  new  
app lications for cause, cancella tion , non­
renew al or o th e r  restric tive  or m odifying 
coverage en d o rsem en ts  to new  or ex isting  
policies. F u rth e r, we believe th a t the  m a­
jo rity  of policyholders — rep resen tin g  only 
th e  norm al exposu re  to loss — should  not 
share  the  burden  of cost disproportionately

as  a consequence cf inordinate loss histories 
of the few. This philosophy is further 
enhanced  by equitable considerations such 
as  clalnvs-free prem ium  discounts a s  well as 
adverse claim s experience surcharges.
How ever, the co rpo ra tion ’s efforts a re  of 
little va lue  w ithout o u r  po licyho lders’ 
cooperation  an d  active partic ipa tion  in our 
loss and  expense  co n ta in m e n t m easu res. 
We will con tinue  to solidify th is  p a rtn e r­
sh ip  betw een MICA an d  our policyholders. 
W ith th a t  com m itm en t, we believe A laska 
will not face the professional liability  in ­
su ran ce  crisis — coverage unavailab le  and  
unaflo rdab le  — experienced  by Florida 
physicians or by Alaska physicians in 1976.

UNDERWRITING COMMITTEE
Ronald Keller, M.D., C hairm an  

David S. G raum an , M.D.
C. Keith C am pbell 

David J .  F razier 
Renee M urray

P A C E  3



Formal Claims 
and Suits

R eported
O cc u rre n c e s

R ep o rt by y e a r s  s in c e  M ICA 's incep tion  o f  both  f o rm a l c la im s /s u it s  
& rep o rted  oc cu rre n c es  to ta lin g  712 f i l e s  op ened .

?*£&» Physicians 
575 Files

/ / / /  Hospital 
/ / / A  137 Files

O rig in  o f  c la lrn s /su lts  a n d  occu rrences  
s ince M ICA 's incep tion

987 w as an en co u rag ­
ing y ea r from a  c la im s 
standpoint. Frequency 
reached  a four-year 

low, w ith c la im s and  su its  
reported  in 1987 app rox ­
im atin g  1983 levels (chart 1). 
E ven m ore encouraging , the 
reported  in ju ries were far less 
severe , tend ing  to be of a  tem ­
po rary  and  m inor n a tu re  com ­
pared  to th e  ca tastroph ic  
d isab ility  an d  d ea th  in ju ries  
seen  in recen t years.
1987 was a  year of superla tives 
an d  p receden ts. Several o f the 
c a ta s tro p h ic  dam age cases  of 
earlie r y ea rs  cam e to final 
reso lu tion . Two w ere se ttled  
and  the  se ttle m en ts  w ere the 
la rg est th a t MICA has ever 
m ade. One w as taken  to trial 
an d  the  re su ltan t verd ict w as 
adverse  to the  defense an d  co n ­
s titu te d  the largest verd ict ever 
aw arded  in a  m alpractice  case  
in th is  sta te .
T he accom pany ing  article  by 
co rpo ra te  a tto rn ey  Roger 
H olm es expands m ore fully on 
1987 S up rem e C ourt decisions 
w h ich  im pact the investiga tion  
and  defense of alleged c la im s of 
m edical negligence. Each deci­
sion can  reaffirm  or change 
rad ically  th e  ru les of the gam e 
and  h a /e  a  m ajor im pact, not 
only on th is  com pany, b u t on 
the w hole hea lth  care  delivery 
sy stem  in Alaska.
To d a te  th ree  out of every four 
MICA files involve physic ians

(chart 2). T his m ay  ch an g e  
sign ifican tly  if h o sp ita ls  are  in ­
c reasing ly  held liable for doc­
tors. As the  s ta te 's  m a jo r in ­
su re r  of bo th  p h y sic ian s  and 
hosp ita ls. MICA is s tu d y in g  the  
recen t c o u rt decision ’s  im p lica­
tions from  the various asp ec ts  
of underw riting, claim s m anage­
m en t an d  loss p reven tion .
T he 1987 year ended  w ith  199 
pend ing  open files T h e se  files 
w ere from  report y ea rs  1984- 
1987, all files for prio r years  
hav ing  beei closed. In general, 
th e  o lder a  file is, the g rea te r  the  
likelihood th a t it is in su it.
For exam ple, all the  1984 
reported  cases still p en d in g  are  
in su it w ith  m ost of th e m  ca len ­
dared  for trial d u rin g  1988. In 
co n tra s t, the v as t m ajo rity  of 
files reported  in 1987 involve 
o ccu rren ce  reports  on recen t 
p a tien t ca re  s itu a tio n s  w ith u n ­
tow ard ou tcom es. Relatively 
few of th e  1987 files involve an  
ac tua l c la im  or s u it  (ch art 1). 
T he  in troduc tion  and  im ­
p lem en ta tion  of MICA’s  p a r­
tic ipa to ry  risk m an ag em en t 
p rogram  h a s  resu lted  in  a 
m u sh ro o m in g  o f rep o rted  oc­
c u rren ces  as requ ired  by the 
criteria . In c o n tra s t to ac tu a l 
cla im s a n d  su its , th ese  reported  
occu rren ces  do n o t fac to r in 
u n d erw ritin g  co n sid e ra tio n s  for 
p rem iu m  su rch a rg es  o r reduc­
tions. Most physic ian  in su red s  
have  been  d iligen t in th e ir  
coopera tion  w ith  th ese  rep o rt­

ing  req u irem en ts . T his has 
necessita ted  an  increase  in s ta ff  
s ince  the investiga tion  of 
reported  o ccu rren ces  is tim e 
an d  labor in tensive .
A m ajor s tre n g th  for MICA — 
still the only professional lia­

bility ca rrie r  m a in ta in in g  a 
local c la im  office — is its local 
ex p ertise  and  local service, 
w hich allow s cla im s to  be 
m an ag ed  in a m a n n e r  un ique  
to the in su ra n c e  in d u stry . All 
w ho a re  in v o k e d  in p rocessing

1976 Jk
19 77 s*
1978 - J kJk
1979 r*
1980 sr*
1981
1982 — ■*
1983 . — ____k,

1984 V ■
1985
1986

m m S
— k

1987

Chart 2
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c u rre n t litig ious society.
E x terna l and  in te rn a l occu rrences have af­
fected MICA's grow th in 1987. We have 
a lw ays m ain ta in ed  a s tro n g  in v es tm en t 
policy, sensitive  to the  liqu id ity  issue 
o f in su rance  regu la tions. H ence, the  stock 
m ark e t dive in  1987 did not have  a n  im ­
p a c t on MICA. O ur in v es tm en t holdings a re

long-term  m oney  m ark e t a n d  bond 
issuances.
In ternally , the choice to  com puterize  
MICA's c la im s, u n d e rw ritin g  and  risk  
m an a g e m e n t p ro g ram s h as  been  one  th a t 
adds soph istica tion  a n d  credibility  to  
MICA’s in fo rm ation  sy stem .
We believe MICA is s tro n g e r today th a n  a t

a n y  tim e in  its tw elve-year h istory . W e are  
g ratefu l for ded icated  co m m ittee  m em bers 
a n d  advisors, for com peten t a n d  loyal staff 
m em b ers  and  for the  confidence you have 
show n  in o u r  p a s t m an ag em en t of th is  
com pany . It is w ith in  th e  fram ew ork of 
th o se  c o m p o n en ts  w orking together th a t  
the  p rom ise  for a  solid fu tu re  will be c o n ­
tinually  renew ed .

U N D E R W R I T I N G
s a public, non-profit corporation, 
MICA ex ists to m ain ta in  stab le, 
availab le  professional liability in ­
su ra n c e  coverage balanced  w ith 

affordable p rem ium  levels c o n sis ten t with 
fiscally sound  b u s in ess  practices.
P ru d en t and  equ itab le  u n derw riting  re ­
m ain s  the  m ost im p o rtan t function  of the 
co m p an y  in fulfilling o u r  s ta tu to ry  resp o n ­
sib ility  to the A laskan  hea lth  care co m ­
m un ity .
S tab le  availab ility  of coverage a t affordable 
c o s t is no t effortlessly ach ieved  nor easily 
m ain ta in ed , b u t involves su b s ta n tia l and 
c o n tin u in g  a tten tio n  by your co rpora tion ’s 
Board of G overnors.
T h ere  are  s ta te s  w here th is ba lance  is not 
being  achieved , and  one of th e  m ost s tr ik ­
ing  exam ples appeared  in the  Wall S tree t 
J o u rn a l’s J a n u a ry  11. 1988 edition . It 
repo rts  th a t the  St. Paul In su rance  C om ­
pany , once the largest m edical m alpractice  
in su re r  in  Florida, is p h asin g  o u t all physi­
c ia n s ' a n d  su rg e o n s’ professional liability

coverages in th a t  s ta te  a s  a  resu lt of being  
g ran ted  on ly  a portion  o f the ra te  increases 
req u ested  from th e  F lorida Division o f In ­
su rance . T h is  “ pull o u t .” pu rp o rted ly  due 
to inadequate  ra tes, is coupled w ith cu rre n t 
b u rd en so m e ra te s  su ch  a s  those charged  
in two F lorida coun ties: $200 ,000  for 
OB/GYN a n d  $ 2 5 0 ,000  for n eu rosu rgeons 
ju s t  beg inn ing  practices!
T he founaa tion  o f MICA's b road-based  p ro ­
gram  for ach iev in g  its p rem iu m  stab iliza ­
tion goals involves s tr in g en t un d erw ritin g  
s ta n d a rd s  guided  by th e  p rem ise  th a t  the 
corpora tion  can n o t in su re  any  h ea lth  care 
provider w ith  a loss or c la im s h isto ry  o f a 
m ag n itu d e  th a t m ig h t jeo p ard ize  the co r­
p o ra tion ’s  financial s tru c tu re . A pplication 
of these s ta n d a rd s  inc ludes re jecting  new  
app lica tions  for cause , cancella tion , n o n ­
renew al o r  o ther res tric tiv e  or m odifying 
coverage e n d o rse m en ts  to  new or ex is ting  
policies. F u rth e r, we believe th a t  the m a ­
jo rity  of po licyholders — rep resen tin g  only 
the no rm al exposure  to loss — shou ld  noL 
share  the burden  of cost disproportionately

as a  consequence of inordinate loss histories 
of th e  few. This philosophy is fu rther 
enhanced  by equitable considerations such  
as claims-free prem ium  discounts as well as 
adverse c laim s experience surcharges.
H ow ever, th e  co rp o ra tio n ’s efforts are  of 
little  value w ithou t o u r po licyho lders’ 
coopera tion  and  active partic ipa tion  in  our 
loss and  expense  c o n ta in m en t m easu res . 
We will co n tin u e  to solidify th is  p a r tn e r ­
sh ip  betw een  MICA and  our policyholders. 
W ith th a t co m m itm en t, we believe A laska 
will no t face the professional liability  in ­
su ra n c e  cris is  — coverage unavailab le  and  
unaffo rdab le  — experienced  by F lorida 
physicians or by Alaska physicians in 1976.

UNDERWRITING COMMITTEE
Ronald Keller, M.D., C hairm an  

David S. G raum an , M.D.
C. K eith  Cam pbell 

David J .  F razier 
R enee M urray
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Dollar range of loss payments.

Percentage o f total 
claims and suits on 
which indemnity pay­
ment was made — 1987

Actual number o f claims 
and suits on which in­
demnity payment was 
made — 1987
A il c la im s  a n d  su its  
on  w h ich  a n  Ind em ­

n ity  p a ym en t w as  
m ade  by 1 2 /3 1 /8 7  ( In ­

c lu des 8 9  c lo s ed  an d  7 
s t i l l  p end in g  f o r  p a ym e n t o f  

f i n a l  costs .)

out a n y  LAE attribu ted  to the file.
One ou t of every four claim files 
closed by year end was entirely 
m anaged by claim s staff with no 
LAE charged to the file. Of those 
staff-managed cases, 72 percent 
closed with no indemnity pay­
m ent. One of every five suits and 
three of every four active claims 
pending  at year-end were being 
m anaged  by MICA's claim s staff. 
This takes on increasing impor­
tance as  MICA’s underwriting 
departm ent begins implem enting a 
prem ium  surcharge and premium 
reduction plan related to both in­
dem nity and LAE on claims.
W hen a  file is opened, the local ad­
juster turns immediately to 
Alaskan physicians currently prac­
ticing in the specialty involved in 
the case. Claims staff and defense 
attorneys rely heavily on the input 
of these local medical experts in 
determ ining questions of liability. 
Cases that our physician con­
su ltan ts feel to be without merit 
are vigorously resisted by claims 
staff who deal directly with pa­
tients and  attorneys and attem pt to 
educate them on die medical facts 
of the case. Frequently such cases 
are abandoned by the patient.
Some cases involve identifiable in­
ju ry  resulting from breaches in the 
standard of care as identified by 
our local physician reviewers. In 
these instances, we move in the 
direction of prom pt and equitable 
settlem ent of the case if possible. 
According to MICA policy, no set­
tlem ent can be m ade without the

express and  written consent of 
the insured. Not uncom m only the 
"request" is a  “dem and” for set­
tlement within policy limits by an  
insured anxious to avoid potential 
exposure in excess of his or her 
policy limits.
MICA has taken m ore cases to 
tiial in the last twelve years than  
all other m alpractice carriers 
writing in this s ta te  combined. 
Our track record has been 
rem arkably good with only two 
adverse verdicts in our history. 
Final authority for settlem ent or 
trial resides in die Claims Com­
mittee and the MICA Board of 
Governors. The local presence of 
decision makers, knowledgeable 
about the facts of each case and 
the idiosyncrasies of the legal 
jurisdicdon, obviates the need for 
cosdy discovery proceedings de­
signed to justify setdem ent 
and /o r verdict values.
The improved experience of the 
last two years is the result of both 
claim prevendon and  claim 
m anagem ent. The obvious 
challenge of the future is to work 
together to prevent and m anage 
claims and to continue w hat ap­
pears to be a  reversal of the 
escaladng trend of recent years.

CLAIMS COMMITTEE
Renee Murray, Chairm an 
Frederick R. Hood, M.D.

Ron Keller, M.D.
C. Keith Cam pbell
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and final d isposition  of a  claim  
ag a in s t a MICA in su red  are  
read ily  available.
In looking a t  the overall cost of a 
claim , it is necessary to consider 
not only indem nity paid on behalf 
of the insured, but the cost of ad- 
ju sdng  and defending the claim.

Loss adjustm ent expense (LAE) 
refers to m oney spent on defense 
of a  claim and usually reflects de­
fense attorney fees and other costs 
generated outside the com pany 
(Chart 3). S taff salary  a n d  m uch 
of our in ternal m edical review' 
process is accom plished with-



987 m arked  the  fifth 
y ear for MICA’s risk  
m an ag em en t em-

   phasis  — a  y ea r th a t
b ro u g h t to fru ition  m u ch  of ou r 
p lan n in g  an d  effort for th a t p ro­
g ram  over the  past four years. 
Good risk  m an ag em en t h as  
been  recognized as a  significant 
fac to r in cost and  c la im s co n ­
ta in m e n t. Therefore. 1987 also 
saw  MICA s tre n g th e n in g  its 
focus in th a t a rea  an d  c o n tin u ­
ing  to expand  its risk  m an ag e ­
m en t educational o u treach .
A m ajo r goal of the  program  
d u rin g  the  y ear ju s t  p a s t w as 
im p lem en ta tion  of the  P ar­
tic ipa to ry  Risk M anagem ent 
P rogram  (PRMP), w hich becam e 
effective w ith  the beg inn ing  of 
the  1987 policy year. Along 
w ith  it cam e a  d ram atic  in ­
c rease  in the  n u m b er of o ccu r­
ren ces  reported  as requ ired  by 
the  crite ria  — any  inciden t 
w ith  the  poten tia l to develop in ­
to a  claim  m u st be reported  a t 
the  earliest oppo rtun ity . Such  
early  reporting  has enabled  
MICA’s staff to evaluate  po ten tia l 
p rob lem s a n d  provide su p p o rt 
to in su red  phy sic ian s  by adv is­
ing them  ab o u t co n ta in m en t 
m ea su res  th a t  could e ither 
rem ove the th rea t of a  law suit 
or would p u t the physic ian  in a 
b e tte r  position  la te r if a claim  
sh o u ld  occur. It is hoped th a t 
early  reporting  would give ou r 
c la im s staff and  ac tu a rie s  a

m ore precise p ic tu re  of th e  
c la im s to be an tic ip a ted  for the 
vear.
T hrough  PRMP. M ICA-insurcd 
physic ians have becom e aw are  
th a t  they  a re  responsib le  for 
th e ir  own risk  m an ag em en t 
an d  th a t partic ipa tion  in the 
program  is a  d irec t benefit to 
them .
A recen t su rvey  of Physician  In ­
su ra n c e  A ssociation of A m erica 
(PIAA) com pan ies has show n 
th a t over 50  p e rcen t of those 
com pan ies e ith e r now have, or 
are  in the p rocess of im p lem en ­
ting, a  partic ipa to ry -type  of p ro ­
g ram  like MICA’s PRMP.
T he Risk M anagem en t C om m it­
tee, w hich co n tin u e s  to m eet 
m on th ly , h a s  been au g m en ted  
by form ation  of the  su b co m m it­
tee on obstetrics. T h is  c o m m it­
tee, com prised  oi uoth o b s te tri­
cal specia lis ts  an d  fam ily p ra c ­
titioners  perfo rm ing  obste trics, 
a s  well as  n eonata log ists , h as  
been  helpful in  respond ing  to 
the  m any  risk  m an ag em en t is­
su es  involved in the  p rac tice  of 
obste trics  in A laska.
An im p o rtan t function  of the  
risk  m an ag em en t p rogram  h as  
been to provide educational op ­
p o rtu n itie s  for ou r in su red s  and  
for non -in su reds across the 
s ta te . In early  1987, risk 
m an ag em en t com pleted  a 
hosp ita l au d it p rogram . Two 
c o n su lta n ts  from  Practice

M anagem ent and Liability Con­
su lta n t G roup of California, with 
the a ss is ta n c e  of MICA Risk 
M anagem ent C om m ittee 
m em bers  an d  staff, v isited  each 
of ou r in su red  hospita ls. In a d ­
dition, a  couple of physic ians ' 
office p rac tices  were also 
su rveyed  as a  part of our 
baseline risk  asse ssm en t p ro ­
g ram . O nce the  in itial anx ie ty  
su rro u n d in g  the risk m an ag e­

m en t au d its  w as dispelled, the 
program  proved to be very  su c ­
cessful and  provided a positive 
educational experience by 
w hich each  facility was ab le  to 
im plem ent changes inco r­
porating  good risk  m an ag e­
m en t princip les and  ad d in g  to 
overall quality  care.
D uring the year, th ree a d d i­
tional hosp ita ls have chosen  to 
be in su red  by MICA and  a re  to

Po.rticipatory risk  m a n a g e m e n t— s ix  step s... 

Obstetrics 

Consent Forms 

Occurrence Reporting 

Anesthesia Monitoring 

Altered Medical Records

Diagnosis of Breast Carcinoma



MICA AV Lending 
Library Tapes

A natom y of a 
M alpractice C ase 
B illing a s  a  R isk M anage­
m e n t Tool

.n m u n ica tio n s : The 
B est M edicine
Early  R eporting  of 
Inc iden ts
F a ilu re  to D iagnose C ancer 
Inform ed C onsen t 
Jo u s tin g
M anagem en t of Risk in OB 
T he  Q uality  of Medical 
C are
T he  Q uality  of th e  Medical 
Record
R isk  M anagem en t Issues
— E.R. M edicine
R isk M anagem en t Issues 
in  th e  E.R.
R isk M anagem en t Issues
— G eneral S u rg ery  and  
A nesthesio logy
R isk M anagem en t Issues
— In te rn a l M edicine 
R isk M anagem en t Issues
— P erinatalogy  
R isk M anagem en t 
S em in a r (four-tape set) 
T im e of Trial
All tap es  a re  availab le in  
bo th  VHS an d  on % " tape.

In May 1987, MICA presen ted  a 
Risk M anagem en t S em in a r for 
m edical office a s s is ta n ts  u sing  
the  tw o c o n su lta n ts  w ho had 
p a rtic ip a te d  in th e  hospital 
a u d its . T h is  w as g iven  bo th  in 
A nchorage  and  in  J u n e a u  and 
w as well a tte n d ed  by  office p e r­
so n n e l o f bo th  MICA a n d  non- 
MICA in su red  physic ians. 
R esu lts  w ere ex trem ely  en ­
co u rag in g  and . im m edia te ly  
follow ing the  sem in a r, the Risk 
M anagem en t D ep artm en t ex­
perienced  a  m ark ed  increase in 
req u e s ts  by  in su ie d  staffs for 
risk  m a n a g e m e n t inform ation.

O ur lib ra ry  of 1 isk  m an ag e ­
m en t au d io  video tap es  is 
a n o th e r  educationa l service 
th a t  co n tin u e s  to grow . T apes 
a re  ava ilab le  upon  req u es t by 
ou r in su red s .
We look ah e ad  to th e  com ing 
y ea r w ith  an tic ipa tion . P lans 
a re  u n d e rw ay  for a  se m in a r in 
the  sp rin g  for hosp ita l a d ­
m in is tra to rs  and  board  
m em b e rs  w hich will focus on 
effective c red en tia lin g  sy stem s 
an d  q u a lity  review . A nother 
s e m in a r  on co m m un ica tions  
for p h y sic ian s  is schedu led  for

be su rv ey ed  a t th e  req u est of 
the  U nderw riting  D epartm en t. 
T he R isk M anagem en t C om m it­
tee will co n tin u e  to  m onito r 
th ese  facilities an d  to assis t 
them  w ith  their risk  m anage­
m e n t p rog ram s.

early  su m m er.

We of MICA are  tru lv  n lra se d  
w-'th th^ m an ag em en t p ro ­
g ram  w hich h a s  evolved over the 
p as t five y ea rs  and  realize th a t  
th is  h as  been  m ade possib le by 
the  jo in t efforts of MICA’s staff, its 
Board of G overnors, p hysic ian  
an d  com m ittee  m em bers, an d  
physic ians over the s ta te  w ho 
have partic ipa ted  in the  p rogram  
w ith  us. In recognition of th is , 
the  following reso lu tion  w as a p ­
proved by the  Board of G over­
nors of the  Medical In d em n ity  
C orporation of A laska a t  its  a n ­
nual m eeting  on A ugust 14,
1987:

Be it resolved th a t the  
Board of G overnors of 
MICA m an d a tes  th a t  the  
p resen t risk  m an ag e ­
m en t program  be con ­
tinued  in  an  effective 
form  an d  be refined, ex ­
panded  and  im ­
p lem en ted  a t the d irec­
tion of the  Risk M anage­
m en t C om m ittee, an d  
th a t the  Executive 
D irector of MICA be in ­
s tru c te d  to devote h is 
u tm o s t a tten tio n  an d  ef­
fort to th a t  purpose.

RISK MANAGEMENT 
COMMITTEE

Frederick  R. Hood, M.D. 
C ha irm an

Roger H olm es, Esq.

K itchner Head, M.D.

W illiam C om pton, M.D.

B urton Ja n is , M.D.

Ron Keller, M.D.

Theodore Shohl. M.D.

David W erner, M.D.

Steve S itte r, M.D.

George Pfaltzgraff. M.D.

RISK MANAGEMENT 
SUBCOMMITTEE ON OB

W illiam  C om pton, M.D., 
C ha irm an

T heodore B arton, M.D.

Clarice D ukem in ier, M.D.

S arah  Isto, M.D.

Ja c k  Jaco b , M.D.

Rodney V aught, M.D

C athy  B aldw in-Johnson , M.D.

Lydia E a s tb u rn . M.D.

Frederick  R. Hood. M.D 
lEx Officio M ember)
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1 9 8 7 M E D I C A L  M A L P
By Roger F. Holmes, Esq.

987 proved to be a very im p o rtan t y ear in A laska for 
those concerned  w ith m edical m alpractice . The A laska 
S u p rem e  C ourt rendered  two opinions relevan t to th is 
area . T he U nited S ta te s  D istrict C ourt issued  a  signifi­

c a n t m edical m alp rac tice  opinion a n d  th e  first tru ly  sign ificant 
p la in tif fs  verd ic t w as obtained  in the  m edical m alpractice  area .
T he U nited S ta te s  D istrict Court in A laska ruled th a t d rug  
m an u fa c tu re rs  m u st provide w arn ings for physic ians giving ad e ­
q u a te  no tice  of possib le com plications. It ru led  fu rth e r th a t how 
the  physic ian  co m m un ica ted  the  m ed ic in e ’s d an g ers  to the pa­
tien t w as the  p h y sic ian ’s own decision, and  his or h e r indepen ­
d en t du ty . T h is  reaffirm ed a long-stand ing  doctrine th a t the 
physic ian  h a s  total responsib ility  to notify the p a tien t concern ­
ing possib le d ru g  com plications.
In a separate  issue, the Alaska S uprem e Court previously had ruled 
th a t w hen a  claim ant p u t in issue his or her physical condition, the 
p h y s ic ia n /p a tie n t privilege, a s  re la tes  to th a t p a rticu la r condition , 
is waived. This is the generally accepted law everyw here in the 
United S tates. R ecently  plaintiffs' a tto rneys have successfully 
narrow ed th is  ruling, claim ing that, a lthough  the privilege is 
waived, th is  m eans only tha t the defendan t can obtain  the 
m edical records. Plaintiffs have claim ed th a t trea ting  physicians 
have no righ t to d iscuss the p lain tiff s  condition w ith defense a t­
torneys or defendan ts w ithout the plaintiff or p lain tiff s attorney(s) 
being an  actual partic ipan t in the discussion. Plaintiffs in several 
s ta tes  have successfully  convinced th e ir Suprem e C ourts to n a r­
row the phy sic ian /p a tien t privilege w aiver to require  the presence 
of the p laintiff or p la in tiff s  atto rney  a t all conferences.
T h is position  w as carried  to its illogical ex trem e in a recen t 
A laska case. A hea lth  corporation  w as being  sued  for the alleged 
negligence of two of its  physicians. T he piain tiff received tre a t­
m en t from  ye t a n o th e r  physician  em ployed by the  hea lth  cor­
poration . T he p la in tif fs  a tto rney  took the  position th a t the h ea lth  
corporation , the  two doctors being  su ed  and  their law yer were 
not en titled  to d iscuss the  p la in tiff  s  condition w ith the physician  
w ho w as p resen tly  trea tin g  the p lain tiff w ithou t the  p la in tiff  s  a t ­
to rney  be ing  in a tten d an ce . T his m ea n t th a t the hea lth  corpora­
tion. w hich  em ployed th e  physician , could  not ta lk  to its own

em ployee ab o u t h is  tre a tm e n t of a  p a tien t of the  h ea lth  co rp o ra ­
tion. Nor could  the h ea lth  co rp o ra tio n ’s law yer ta lk  to an  
em ployee of h is  clien t a b o u t the  case .
T he A laska S u p rem e C ourt, re jec ting  w hat w as a  grow ing  tren d  
in the  Low er 48. ru led  th a t trea tin g  p h y sic ian s  m ay . b u t are  not 
requ ired  to, c o n su lt ex p arte  w ith  defense counsel. O ur S up rem e  
C ourt h a s  m ade it c lea r th a t any  tre a tin g  p hysic ian  m ay  consu lt 
w ith  w hom ever he or sh e  w ishes once  p la in tiff  s  m edical cond i­
tion  h a s  been p u t a t issue. T h is  ru lin g  clarifies th e  issue  for all 
tre a tin g  p hysic ians. M any p h y sic ian s  w ere be ing  th rea ten ed  
w ith a law su it if they  d iscussed  a  p la in tif fs  m ed ical cond ition  ex ­
p a rte  w ith  a  w o rk e rs’ co m p en sa tio n  carrie r, an  ad ju s te r, an  a t ­
torney, etc. T h is ru ling  m akes it easie r for m edical m alp rac tice  
d e fen d an ts  to g a th e r  in fo rm ation  w ith  w hich  to ev a lu a te  cases 
w hich  are  b ro u g h t ag a in s t them .
In Ja c kso n  u. F a irb a n ks M em orial H ospital, the A laska Suprem e 
C ourt leaped to the  forefront in e x p an d in g  the  r ig h ts  of hosp ita l 
p a tie n ts  by  holding, a s  a  m a tte r  of law, th a t the  ho sp ita l is re ­
sponsib le  for the  ac tions  of all em ergency  room  ph y sic ian s. P rior 
to th is  ru lin g  it w as genera lly  held  t h a t a  p la in tiff m ig h t be able to 
su e  the  hosp ita l for the  ac tions  of a n  em ergency  room  physic ian  
if the  p lain tiff could show  th a t he o r sh e  reaso n ab ly  believed the  
em ergency  room  physic ian  w as an  au th o rized  a g e n t of the h o s­
pital. In J a c k so n  the S u p rem e  C ourt held  th a t h o sp ita ls  had  a  
nondelegab le  d u ty  to provide em ergency  room  serv ices. T he 
S u p rem e C ourt held th a t  hosp ita ls  a re , as a  m a tte r  of law, 
responsib le  for the  ac tio n s  of all em ergency  room  physic ians. 
T here  a re  several ram ifica tions of th is  decision.
T he ink  w as hard ly  d ry  on the J a c k s o n  opinion before it w as p u t 
to test in the  case  of J u s tic e  v. H u m a n a . T he  p la in tif fs  a tto rn ey s  
d ism issed  the two ind iv idual em ergency  room  p h y sic ian s  on the  
eve of trial an d  w ent to trial only a g a in s t the  hosp ita l. J u ry  ver­
d ic t s tu d ie s  show  th a t plaintiffs, in m edical m alp rac tice  cases, 
are m ore likely to w in a  verdict aga in st a  hospital th an  a doctor and  
th a t a verdict against a  hospital is m ore likely to be h igher than  it 
would be against a  doctor. In this case the ju ry  aw arded $1,450,000 
in dam ages against H um ana reduced by 10 percent com parative 
negligence — m ore than  ten tim es higher than any previous
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m edical m alpractice verdict in Alaska. W ithout the Ja ckso n  decision, 
the plaintiff would have had to keep the physicians involved in the case.
Possibly even m ore disquieting than  the resu lt i n , Justice v. H um ana  
is additional language in the Ja ckso n  opinion. One of the p lain tiff s 
claim s on appeal was th a t the hospital shou ld  be liable for everything 
th a t goes on inside the hospita l on the basis  of en terp rise  liability. The 
a rg u m e n t is th a t if an  en te rp rise  im pacts  society and  the  negligent ac t 
occu rred  d u rin g  the  ac tiv ity  perform ed for the  benefit or in  the in ­
terest of the enterprise, the en terprise is liable. R ather th an  rejecting 
outrigh t th is theory, vhe S uprem e Court rejected it by choosing the 
following language: “In short. J a c k so n ’s  theory  of en terprise liability 
is not y e t  the  law in Al - ska ."  (em phasis added)
Finally, the  J a c k so n  decision th a t a  hosp ita l h as  a nondelegable  d u ­
ty to provide em ergency  room  serv ices an d  is therefore liable for 
an y  neg ligence a ris ing  ou t of those serv ices w as based u p o n  a sta te  
regu la tion  designed  to p rom ote  “ safe a n d  ad e q u a te  tre a tm e n t of in ­
d iv iduals  in  hosp ita ls  an d  in the  in te re s t of public  hea lth , safety  and 
w elfare ." T h a t regu la tion  s ta ted , a t the tim e  th e  J a c k so n  case 
arose, th a t  an  a c u te  care  hosp ita l sh a ll  “ en su re  th a t a physic ian  is 
availab le  to respond  to an  em ergency  a t all tim es .” It now  reads: “ A 
genera l a c u te  care  hosp ita l m u s t  provide su rg ical, an esth es ia , 
perina ta l, m edical, nu rsing , p h a rm aceu tica l, d ietetic, laundry , 
m edical records, radiological, labora to ry , an d  em ergency  care  se r­
v ices."  7A A C12.105 (em phasis  added)
The Ja ckso n  court specifically sta ted  th a t its ru ling did not extend to 
situations w here a  patient is treated  by his or her own doctor in an 
em ergency room  provided for the doctor's convenience. On the other 
hand, plaintiffs' a tto rneys will no doubt now argue that Jackson  
s tan d s for the proposition tha t hospitals are  liable for the actions of all 
em ergency room  physicians, anesthesio log ists,neonatalog ists, radiol­
ogists, and  pathologists. In short, an a ttem p t will be m ade to hold the 
hospital responsible for the actions of every hospital-based physician, 
or to extend the decision to private physicians called into the hospital 
by em ergency room physicians to consult on difficult cases.
There has been a  trend in the Lower 48 and  Alaska to a ttem p t to 
m ake all physicians practicing in a  hospital carry  m alpractice in­
surance. The Jackson  case virtually g uaran tees  that this trend in 
Alaska will continue. To hold hospital privileges in the future, a doc-

U P D A T E

tor m ay have to satisfy not only the hospital credentials com m ittee, 
bu t also the hospital in su re r's  underw riting  departm ent.
This trend of requiring insurance to practice in a  hospital has recently 
been taken a  step  further in Alaska. T he second leading writer of m ed­
ical m alpractice  insurance in A laska now requires all obstetricians in ­
sured by it to share a  call schedule only w ith  those carrying insurance. 
For m an y  y e a rs  it w as felt th a t  a  w illingness by ju rie s  to re tu rn  big 
m edical m alp rac tice  verd ic ts  d epended  p rim arily  on th e  degree of 
u rban  sophistication . Most early severe problem s arose in New York, 
Florida, Illinois and  California. A laska, a s  a  sm alle r s ta te , h as  g en ­
erally been one of the better places in w hich to try these cases. The 
verdict in J u s tic e  v. H u m a n a  m ay indicate tha t A laskan ju ries are 
jo in ing  th e ir  co u n te rp a r ts  "o u ts id e"  in a n  increased  w illingness to 
aw ard large su m s of m oney against health  care providers. A laska's 
low population m eans that there will never be enough cases tried here 
to show an  ac tua l trend, bu t the Ju stice  case m ay give u s  an  indica­
tion th a t we a re  jo in ing  th e  ran k s  of u rb a n  a reas  w here any  well- 
prepared p lain tiffs case has a t least a  50 percent chance of winning. 
S ign ifican t to rt reform  in California an d  Ind iana  h a s  ied to a s u b s ta n ­
tially postive effect on  the  professional liability  c lim ate  in  those 
s ta tes . A look a t the J u s tic e  u. H u m a n a  case  provides in sigh t on th is.
In Ju stice  the  patien t was seen in A nchorage with an  apparen t head 
injury. T he physicians decided not to do a  CAT scan. The patient was 
seen 48 hou rs  later in California w ith increasing sym ptom s. A CAT 
scan  w as done in California bu t was m isread  by the physicians. Sev­
eral w eeks la te r the California physicians discovered an  aneurvsm . A 
claim  w as m ade  against the Anchorage-based physicians and H um ana 
as well as  the California-based physicians. In California, where there 
is a m eaningful cap on dam ages and  o ther significant reforms, the 
California physicians settled for approxim ately  $600,000. T hat settle­
m ent provides for repaym ent of half th a t am oun t out of what is 
recovered in Alaska. A lthough the total am oun t of the judgm en t 
against H um ana  has not yet been determ ined  by the court, it is possi­
ble tha t the A nchorage-based defendants will end up  paying alm ost 
two million dollars in this case. A large portion of tha t disparity can 
only be a ttribu ted  to California's m alpractice reform package.
In light of cases like Ju stice  and  absen t significant tort reform in 
Alaska, we can  look forward to m ore of the sam e in 1988.



Medica l Indemnity Corporation of Alaska

B oard of G overnors
M edical In d em n ity  C orporation  of A laska 
A nchorage, A laska

W e have  ex am in ed  the  ba lan ce  sh e e ts  of Medical In d em n ity  C orporation  of 
A laska  (MICA) as  of D ecem ber 31, 1987 an d  1986, a n d  th e  re la ted  
s ta te m e n ts  of incom e an d  c h an g es  in po licyholders’ su rp lu s , an d  cash  
flows for th e  y ea rs  th en  ended . O ur ex am in a tio n s  w ere m ad e  in a cco r­
d an ce  w ith  genera lly  accep ted  a u d itin g  s ta n d a rd s  and , accord ing ly , in ­
c luded  such  te s ts  of the  acco u n tin g  records and  su ch  o th e r  au d itin g  p ro ­
c ed u res  as  we considered  n ecessa ry  in  the  c ircu m stan ces .

As d iscussed  in Note B to th e  financia l s ta te m e n ts , v a rious  factors m ay  
cau se  the  u ltim a te  se ttle m en t of u n p a id  losses and  loss a d ju s tm e n t e x ­
penses  to va ry  sign ifican tly  from  the  e s tim a ted  a m o u n ts  included  in the  
financial s ta te m e n ts .

In o u r  opin ion , su b jec t to the  effects on th e  financial s ta te m e n ts  of su c h  a d ­
ju s tm e n ts , if  any , a s  m igh t have  been  requ ired  had the  ou tcom e of the  
u n c e rta in ty  referred  to in  the  p reced ing  p a rag rap h  been  know n, the  f in an ­
cial s ta te m e n ts  referred  to above p resen t fairly the  financial position  of 
M edical In d em n ity  C orporation  of A laska a t D ecem ber 31, 1987 a n d  1986, 
a n d  th e  re su lts  of its  opera tions  an d  cash  flows for the  y e a rs  th en  ended , in 
confo rm ity  w ith  genera lly  accep ted  acco u n tin g  p rincip les applied  on a 
c o n s is ten t basis.

A nchorage, A laska 
M arch 1, 1988
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Balance Sheets

December 31
ASSETS 1987______ 1986

In v estm en ts  — Note C
D esignated for re tire m e n t of no tes p a y a b le ............................................................  $  2 ,344 ,563  $ 2 ,675 ,567
U n d e s ig n a te d ....................................................................................................................  13 ,858 ,420  10,724,498

16,202,983 13,400,065

C a s h ..........................................................................................................................................  509 ,275  533 ,338
P rem iu m s receivable, less allow ance for doubtfu l a c co u n ts  of $ 2 ,0 0 0 ............. 63 ,275  132,402
A ccrued in te re s t re c e iv a b le .............................................................................................  312 ,2 3 0  246 ,188
Note re c e iv a b le   11,331 23 ,112
Prepaid  e x p e n s e s ...........................................................................   3 ,693
R einsu rance  re c o v e ra b le ................................................................................................... 163.254
F u rn itu re  an d  eq u ip m en t, less accu m u la ted  dep rec ia tion  of $28 ,001  in 1987
an d  $11 ,288  in 1 9 8 6 ............................................................................................................ 92 .624  2 0 ,4 28

$17 ,195 ,411  $14 ,518 ,787

LIABILITIES AND POLICYHOLDERS’SURPLUS
Liabilities

Reserve for loss and  loss a d ju s tm e n t e x p e n s e s   $ 6 ,838 ,481  $ 8 ,913 ,133
A dvance p re m iu m s   1,064,261 322 ,596
Liability to r e in s u re r s .....................................................................................................  486 ,3 9 0  14,020
A ccounts payable and  accru ed  e x p e n s e s ................................................................  230 ,803  227 ,034

8 ,619 ,935  9 ,476 ,783

Notes payable to S ta te  of A laska — Note E ................................................................... 4 ,600 ,000  5 ,000 ,000

P olicyholders’ s u r p lu s ........................................................................................................ 3 ,975 ,476  42 ,004

8 ,575 ,476  5 ,042 ,004
$17 ,195 ,411  $14 ,518 ,787

See notes to financ ia l statem ents .
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Statements of Income and Changes in Policyholders' Surplus

Year Ended December 31
REVENUE 1987 1986

P rem ium s earned
P h y s ic ia n s .......................................................................................................................... $ 5 ,001 ,683 $ 4 ,4 2 2 ,9 9 0
H o s p ita ls ............................................................................................................................. 1 ,706,513 1,283,528
R elated hea lth  c a r e ......................................................................................................... 228 .352 219 ,558

6 ,936 ,548 5 ,926 ,076
D educt

R einsu rance  ceded  — Note D .................................................................................. 1 ,343,352 1 ,045,000
5 ,593 ,196 4 ,8 8 1 ,0 7 6

Investm en t incom e, less in v estm en t expenses of $59,551 in 1987 and
$62 ,619  in 1 9 8 6 .................................................................................................................. 1 ,601,914 1,196,065

T o ta l R evenue 7 ,195 ,110 6,077,141
LOSSES AND EXPENSES

Loss and  loss a d ju s tm e n t e x p e n s e s ....................................................................... ....... 1 ,917 ,786 4 ,993 ,655
O ther un d erw ritin g  e x p e n s e s ......................................................................................... 1 ,015,002 726 ,353
In terest expense  on no tes  payable to S ta te  of A la s k a .............................................. 3 28 ,850 210 ,000

T o ta l L o sse s  a n d  E x p e n se s 3 ,261 ,638 5 ,930 ,008
N et In co m e 3 .933 ,472 147,133

POLICYHOLDERS’ SURPLUS (DEFICIT)
AT BEGINNING OF YEAR........................................................... 42 ,004 (105,129)

P o lic y h o ld e rs ’ S u rp lu s  A t E n d  Of Y ear $ 3 ,975 ,476 $ 42 ,004

See notes to financial statem ents.
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Statements of Cash Flows

Year Ended December 31
OPERATING ACTIVITIES

Net In c o m e ......................................................................................
A d justm en ts  to reconcile net incom e to net cash  provided 
by opera ting  activities:

C hange in p rem ium s receivable, advance prem ium s.
and  deferred p re m iu m s .......................................................

Increase in accrued in terest re c e iv a b le ...............................
C hange in reserve for loss and  loss ad ju stm en t

expenses, and re insu rance  rec o v e rab le ..........................
Increase (decrease) in liability to r e in s u re r s .......................
C hange in note receivable, prepaid  expenses and

accoun ts  payable and  accrued  e x p e n se s ........................
Provision for d e p re c ia tio n ........................................................
A m ortization of bond discount an d  p re m iu m ...................
Net realized gains on in v e s tm e n ts .........................................

N et C ash  P ro v id ed  By O p era tin g  A c tiv itie s

INVESTING ACTIVITIES
P urchases  of in v e s tm e n ts ....................
Sales or m atu rities  of in v e s tm e n ts .....
P u rchase  of furn iture  and  equ ipm en t

Net C ash  U sed  By In v e s tin g  A ctiv ities

FINANCING ACTIVITIES
C hange in short-term  investm en ts  a n d  m oney m arket in v e s tm e n ts ...............................................
R epaym ent of note to S ta te  of A la s k a .........................................................................................................
Receipt of note from S ta te  of A la s k a ............................................................................................................

N et C ash  P ro v id ed  By F in a n c in g  A ctiv ities

In c re a se  (D ecrease) In  C ash
C ash a t beginning  of y e a r ...................................................................................................................................

C ash  At E nd  of Y ear

1987
$ 3,933,472

(6,221,273)
2.187.366

(88.909)

(4,122,816)

1,395.107
(400,000)

995.107

(24,063)
533.338

509,275

1986
147,133

810.792 (621,999)
(66,042) (17,152)

(1,911.398) 2,205.941
472,370 (47,980)

11.857 83,544
16,713 3,870

(101,018) (93,774)
(63.100) (3,063)

3.103.646 1.656,520

(3,225.618)
1,400,000

(12.365)

(1,837,983)

(1,394,152)

2,000,000

605,848

424,385
108,953

$ 533,338

See notes to financial statements.



Notes to Financial Statements

NOTE A — ORGANIZATION AND OPERATIONS
Medical Indemnity Corporation of Alaska (MICA) is an insurance company 
created by the State of Alaska legislature to provide professional liability in­
surance to Alaskan physicians and surgeons, hospitals, and related health 
care organizations. MICA commenced business on Ju n e  28. 1976.
Prior to Jan u a ry  1. 1979, MICA issued "occurrence” basis policies 
w hich provide coverage for the policyholder for claim s incurred during 
the policy year regardless of when the claim s are reported to MICA.
Since Jan u a ry  1, 1979. MICA has issued only “cla.m s-m ade" policies 
which provide coverage for the policyholder for claim s reported during 
the policy year to MICA, regardless of when the claim s were incurred. 
MICA also offers policyholders who term inate their policy the option of 
purchasing a " ta il"  (occurrence) policy which will indemnify the policy­
holder against future claim s th a t occurred while a MICA policyholder.
MICA was capitalized with a note payable to the S tate of Alaska (sec 
Note E).

NOTE B — SIGNIFICANT ACCOUNTING POLICIES
B asis o f Presentation: The accom panying financial sta tem ents are 
presented in conform ity with generally accepted accounting principles. 
Variances in the accom panying financial s ta tem en ts  that would occur 
had the s ta tem en ts been prepared in accordance with statu tory  accoun­
ting practices arc not material.
P rem ium s: P rem ium s are earned ratably over the policy period to which 
they  apply. Policies are w ritten on a calendar year basis. MICA utilizes 
the services of an independent consulting actuary  in the developm ent of 
its prem ium  structure .
R eserve fo r  Loss ancl Loss A d ju s tm en t Expenses: The liability for loss 
and loss ad justm en t expenses represents an estim ate of the ultim ate net 
cost of reported and  incurred but not reported claim s at the balance 
sheet dates. The liability for reported claim s has been determ ined using 
case basis estim ates and reduced for am ounts ceded to reinsurers. The 
liability for incurred but not reported claim s has been determ ined by in ­
dependent consulting actuaries using MICA's own historical loss data, 
giving effect to estim ates of trends in claim frequency and severity.
These estim ated liabilities are continually reviewed and. as adjustm ents 
become necessary, such adjustm ents are reflected in current operations.
Due to the inheren t difficulty in estim ating the reserve for loss and loss 
ad justm ent expenses for m edical m alpractice business and the stability 
of statistical inform ation used in setting reserves, actual developm ent of

the u ltim ate reserves m ay be significantly different than the am ount 
recorded in these financial statem ents.
Depreciation: Furniture and equipm ent are recorded at cost and 
depreciated over the estim ated useful lives of the assets using the 
straight-line method.
Income Taxes: MICA has received a ruling from the State of Alaska that as 
a public corporation created by the State of Alaska, it is exempt from state 
income taxes. MICA is considered exempt from federal income taxes under 
Section 115 of the Internal Revenue Code. Federal tax law changes and 
their interpretation could result in changes to the tax status of MICA.
Reclassification: Amounts included in the 1986 statem ent of changes in fi­
nancial position have been reclassified to conform to the 1987 presentation.

NOTE C — CASH AND INVESTM ENTS
Cash: At December 31. 1987. the carrying am ount of MICA's dem and 
deposits is $509,275 and the bank balance is $ 182.058. Of the bank 
balance. $136,540 is covered by federal depository insurance.
Investm ents: Investm ents in governm ent and corporate notes and bonds 
are carried at amortized cost. Short-term  dem and notes and money 
m arket investm ents are carried at cost. The Board of Governors has 
designated various investm ents for retirem ent of the notes payable to the 
State of Alaska. Investments at December 31. 1987 and 1986 are as follows:

1987 1986

U.S. Govt, notes & bonds 
Designated bonds 
Undesignated 

Canadian govt, note — 
undesignated 

Corporate notes 
Designated 
Undesignated 

Short-term demand notes 
and money market 
investments 
Designated 
Undesignalcd

Carrying
Amount

Market
Value

Carrying
Amount

Market
Value

$ 749 .776  $ 749 .776  S 675 .567 S 675.567 
7 .573 .715  7 .871.941 6 .771 .532 7 ,630 .198

248 .047 285.938 247 .734 310 .938
1 .594.787
4 .924 .422

1.537.248
4 .905 .555 3 .197 .889 3.377 .545

1.112.236 1.112.236
2 .000 .000

507 .343
2 .000 .000

507 .343
S16 .202 .983 $16,462,694 S13.400.065 $14,501,591

Realized gains and losses, w hich are not m aterial to the financial 
s tatem ents, are determ ined on the basis of specific identification and are
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State of Alaska sta tu tes deline the eligible investm ents th a t MICA can 
own. At December 31. 1987 and 1986. MICA is in com pliance with the 
respective statu tes. MICA's investm ents are held by a custodial bank. 
The investm ents are uninsured  and not registered in MICA's nam e.

N O T E  D  —  R E I N S U R A N C E
MICA has purchased reinsurance to indem nify itself against losses in ex­
cess ol certain  limits. The term s of the various reinsurance agreem ents 
are as follows.
— Claims applicable to the 1987 policy period in excess of $250,000 up 

to $2 ,000,000 (policy limits) per occurrence arc 100% recoverable 
from reinsurers subsequen t to MICA's retention of approxim ately the 
first $1,000,000 of excess losses. MICA's reinsurance policy for 1987 
is based on participation through Jan u a ry  1. 1990. The reinsurance 
com pany’s participation is generally subject to a $25,000,000 ag­
gregate recovery if the reinsurance policy rem ains in force for the 
three year period. Term ination of the reinsurance policy prior to 
Jan u a ry  1, 1990 would result in an ad justm ent of the $25,000,000 
aggregate recovery.

— Claims applicable to the 1986 policy period in excess of $250,000 up 
tc S2 .000,000 (policy limits) per occurrence are 100% recoverable 
from reinsurers subsequen t to MICA's retention of the first
S1.000.000 of excess losses. The reinsurance com pany 's participa­
tion is subject to a $4,500,000 aggregate recovery.

— Claims applicable to the 1985 policy period in excess of $250,000 up 
to $2,000,000 (policy limits) per occurrence arc 83.5% recoverable 
from re insurers subsequen t to MICA's retention of the first $831.000 
of excess losses. MICA rem ains liable for 16.5% of the excess losses 
not covered by reinsurance.

— Claims applicable to 1984 and prior policy years in excess of 
$200,000 up lo $5,000,000 (policy limits) per occurrence are 100% 
covered by reinsurance agreem ents for the first $1,750.000 of excess 
losses. MICA retains the liability for the next $750,000 of excess loss. 
Excess losses subsequent to MICA's $750,000 retention are 100% 
recoverable from reinsurers.

MICA rem ains liable to the extent reinsurance com panies are unable to 
m eet their obligations.
Amounts w hich have been deducted from liability, income and expense 
accounts in connection with all ceded reinsurance placed w ith o ther in­
surance com panies at Decem ber 31. 1987 and 1986 are as follows:

in c luded  in  interest in com e  lor presentat ion purposes. 1987 1986
Estimated loss and loss adjustment expenses to be 

recovered from reinsurer 
Reinsurance premiums
Loss and loss adjustment expense paid by reinsurer

S5 .830 .000
1.343.352
3 .050 .873

S 6 .2 19.000 
1.045.000 

197.785
N O T E  E  —  N O T E S  P A Y A B L E  T O  T H E  S T A T E  O F  A L A S K A

The Act which created MICA provided for its initial capitalization 
through loans up to $6,000,000 from the  S tate of Alaska Medical 
M alpractice Revolving Loan Fund. At Decem ber 31. 1987, MICA had the 
following notes payable to the State of Alaska:

Amount Interest Rate  Terms_________
S3 .000 .000 7% Repayment o f this loan is to be made in in­

stallments based upon underwriting earn­
ings computed as specified in the Act. Repay­
ment o f S597,714 is due on March 1. 1988.
No repayment was due at December 31 .1986 . 
Interest is payable quarterly. This loan is 
subordinated to all other obligations of MICA.

S I .600 .0 00  6% Repayment o f this loan is to be made in four
annual installments o f S400 .000 each 
December. Interest is payable quarterly.
This loan is subordinated only to the obliga­
tions o f policyholders and claimants.

The rem aining $1,400,000 provided u nder the provisions of the Act can 
be drawn on if operations dem and.

N O T E  F —  L E A S E S
MICA leases office space. Rental expense was $37,290 in 1987 and 
$30,500 in 1986.

N O T E  G  —  P E N S I O N  P L A N
In 1987, MICA established a defined contribution pension plan covering 
substan tially  all em ployees. Plan partic ipants are required to contribute 
a percentage of their respective gross com pensation (not lo exceed 5%) 
to the plan. M atching contributions are m ade by MICA equal to 50% of 
the partic ipan t's  contribution. Participants are fully vested in both par­
ticipant and  m atching contributions at all times.
The Board of Governors m ay m ake additional contributions to the plan 
to be allocated to partic ipants based upon participant com pensation. 
Participant vesting in these additional contributions is based upon the 
partic ipan t's  years of service. Pension costs arc funded as they accrue. 
Pension expense for 1987 is $10,620.
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BY THE L A B O R  AND
IN THE H O U S E  C O M M E R C E  COMMITTEE

H O U S E  BILL NO.

IN THE L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

For an A c t  entitled: " A n  A c t  r e l a t i n g  to m e d i c a l  m a l p r a c t i c e  advisory

p a n e l s ."

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* S e c t i o n  1. AS 0 9 . 5 5 . 5 3 6 ( a )  is amended to read:

(a) In an a c t i o n  for damages due to p e r s o n a l  injury or death 

b a s e d  u p o n  the p r o v i s i o n  of p r o f e s s i o n a l  s e r vices by a h e a l t h  care 

p r o v i d e r  w h e n  the p a r t i e s  h a v e  not a g r e e d  to a r b i t r a t i o n  of the claim 

u n d e r  AS 09.55.535 , the court shall a p p o i n t  w i t h i n  20 days after 

f i l i n g  of answer to a summons and c o m p l a i n t  a f i v e - p e r s o n  [THREE- 

PERSON] expert a d v i s o r y  p a n e l  unless the court decides that an expert 

a d v i s o r y  opinion is not n e c e s s a r y  for a d e c i s i o n  in the case. When 

the a c t i o n  is f i l e d  the court shall, by order, d e t e r m i n e  the p r o f e s­

sions or s p ecialt ies to be r e p r e s e n t e d  on the e x pert advisory panel, 

g i v i n g  the p a r t i e s  the o p p o r t u n i t y  to o bject or m a k e  suggestions. 

T h r e e  members of the p a n e l  shall be p e r s o n s  w h o  are not h e a l t h  care 

p r o v i d e r s .

* Sec. 2. AS 09. 55. 5 3 6 ( b )  is r e p e a l e d  and r e e n a c t e d  to read:

(b) The e x p e r t  a d v isory panel shall c o n s i d e r  only evidence 

p r e s e n t e d  by the p a r ties. Under the a p p l i c a b l e  r ules of the Alaska 

Rules of Civil P r o c e d u r e ,  a p a r t y  m a y  p e r f o r m  discovery, obtain the 

attendan ce of w i t n e s s e s ,  examine, or c r o s s - e x a m i n e  witnesses, obtain a 

p h y s i c a l  e x a m i n a t i o n  of the injured p e r s o n  if alive, and obtain the 

p r o d u c t i o n  of all r e l e v a n t  hospital, medical, or other records or 

m a t e rials  r e l ati ng to the h e a l t h  care p r o v i d e d  to the injured  person.
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T h e  p a r t i e s  m a y  a t t e n d  all h e a r i n g s  of the panel. T h e  panel shall 

m a i n t a i n  a r e c o r d  o f  testi m o n y  or o r a l  s t a t e m e n t s  of witnes s e s ,  and 

shall k e e p  copies of all w r i t t e n  s t a t e m e n t s  it receives.

* Sec. 3. A S  09.55.536(f) is a m e n d e d  to read:

(f) D i s c o v e r y  [NO DISCOVERY] m a y  b e  u n d e r t a k e n  in a case b e f o r e  

[UNTIL] the r e p o r t  of the expert a d v i s o r y  p a n e l  is received. [HOW­

EVER, THE C O U R T  M A Y  R E L A X  THIS P R O H I B I T I O N  U P O N  A  S H O W I N G  OF G O O D  

CAUSE BY A N Y  PARTY.] If the panel has n o t  c o m p l e t e d  its r eport w i t h i n  

the 30-day p e r i o d  p r e s c r i b e d  in (c) of this section, the court may, 

u p o n  application, g r a n t  it an a d d i t i o n a l  30 days.
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Appendix "A"

A comparative Analysis of Various Medical Malpractice Screening Panel Statutes
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