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SECTIONAL ANALYSIS OF HB 166

March 21, 1989

The following is an overview of House Bill 166, which seeks
to remedy the high cost of insurance through gutting the civil
justice system. For the most part, it is an attempt to modify
the comprehensive changes made 1in 1986 to tort law. Where
appropriate, examples have been given to clarify what rights
are being taken away from victims.

SECTION 1
This section attempts to justify these deprivations of
victims rights. The stated purpose 1is to more -equitably

distribute the cost and risk of injury, but the actual effect
would be to distribute the costs and risks only to the injured
victims. A second stated purpose 1is to make 1insurance more
available, but nothing 1in this bill will reduce 1insurance
rates. When changes were made to the tort system in 1986, it
was because proponents claimed that insurance rates would go
down. Rates have not substantially decreased since that time.
More changes should not even be <considered unless the
legislature gets a written guarantee from the insurance
industry that rates will decrease as a result of this proposed
legislation. The stated intent of the legislature, as written
in this bill, 1is to reduce the costs associated with the tort
system without affecting the rights of injured persons to seek
redress through the courts. The true effect of this bill,
however, is only to take away the rights of injured persons,
without &ry benefit to them. Section 21 seeks to gather the
facts that Section 1 claims the legislature already knows.

SECTION 2

This imposes a six year statute of repose. This means that
no claims may be brought six years after an injury-causing
product was purchased or a building completed or an action
took place.

Examples: A wing falls off of a Boeing 737 six years and one

day after the airline bought it. Neither the passengers nor
the airline could sue Boeing for their losses. The roof on
the gymnasium in Aleknagak collapses shortly after the
building 1is six years old. The school district and the

injured children cannot recover the”r losses against the
construction contractors or building designers.

You have surgery and the doctor leaves a sponge inside of
you. It does not begin to cause you problems until more than
six years later, when you discover this foreign object in your
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body. You will not be able to sue the doctor for this
negligent act. Similarly, you hire a lawyer to draw up a
document for you. Ultimately, because of errors on the
lawyer®s part, you end up losing a great deal of money, but
not until more than six years later. You would not be able

to recover your losses from the attorney.

This six year limit applies even to minors or incompetents
who were previously protected under AS 09.10.140. The statute
of limitations remains two years. For lawsuits not eliminated
by this section, see Section 4.

SECTI ONS 3 & 4
Section 3 eliminates most torts from the current two year
statute of limitations. Section 4 reenacts a similar two year
statute of limitations for claims for personal injury, death
or property damage. The new provision eliminates AS

09.10.140, which currently protects minors and incompetents.

Examples: A person is injured, resulting in a coma that lasts

for 18 months. If AS 09.10.140 1is eliminated, the person
would then have only six months 1in which to file a lawsuit
concerning the 1injury. Similarly, 1if a two-year old child

were 1injured, the <child would lose its right to sue this
wrongdoer when Jhe child was four years old even though a
four-year old cannot understand claims for injury.

SECTTION 5

Makes it more difficult to obtain punitive damages award.
Punitive damages represent the civil jJjustice system®s way of
punishing defendants for gross, wanton, or willful misconduct.
Punitive damages are infrequently awarded and when they are,
it is because a jury felt very strongly about the misconduct

and wanted to make an example of the defendant. Punitive
damages serve as a deterrent so that businesses think twice
before safety 1is sacrificed for profit. The 1986 statute
restricted punitive damages to cases where there is clear and
convincing evidence to support punitive damages. Under this
section the standard would be even more restrictive. Not only

would the plaintiff have to show malice, bad motive, or
reckless indifference on the part of the defendant, but also
would have to show conscious acts showing deliberate
disregard. This 1is similar to a specific intent in criminal
law. Wrongdoers would be insulated from punitive damages in
spite of their conscious decision to ignore safety.
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SECTION 6

In the tort c"ill passed by the legislature 1in 1986, a
victim who was injured while committing a felony lost the

right to seek damages. This section now proposes to take this
right from someone who is 1injured while engaged in any
misdemeanor, .imisdemeanor 1is defined as a crime punishable

by a year or less 1in prison.

Examples: A person is hiking in Kachemak Bay State Park and
wanders upon a private cabin that is an inholding within the

park. The person decides to check out the cabin, opens the
door, and a spring-loaded gun goes off, killing or 1injuring
the person. Because the person was trespassing, they have no

right to seek damages because they were engaged in a crime at
the time that substantially contributed to the injury.
Similarly, a citizen fearful of being vrobbed carries a
concealed handgun. Because the gun has a manufacturing
defect, it discharges. The injured person could not sue the
manufacturer, despite the defect.

SECTION 1

This section allows that 1if the person responsible for
causing injury was also committing a crime, then Section 6
does not apply. In other words, 1if you were committing a
crime and were 1injured, and the person who injured you was
also committing a crime, then vyou still have recourse for
damages through the courts. Two wrongs do appear to make a
right in this case.

SECTION 8

After a trial, a judgment 1is entered by the court. This
provision would allow a defendant who lost a trial to prevent
the plaintiff from obtaining his or her judgment. Instead,
there would be a second mini-trial to set up a payment
schedule over time. There are many problems with this.

Such periodic payments are called structured settlements.
Structured settlements are very complicated. There 1is a vast
difference between someone paying you $100,000 cash today, or
paying you $10,000 per year over the next 10 years. In
addition to the difference in value, there is a great
difference 1in security. IfT payment 1is made today, you know
the debt is satisfied; 1if all you have 1is someone"s promise
to pay, there is no guarantee you will ever receive the money.
This problem does not disappear 1if the defendant buys an
annuity from an insurance company that promises to make the
payments. Undercapitalized or poorly managed insurance
companies regularly fail. They also sell annuities cheaper
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than strong companies. To buy a fair structure from a strong
company will cost defendants the same amount as if the
plaintiff were paid cash today. Why then do defendants and

liability insurers want mandatory periodic payments? To cheat
injured victims of the <compensation the jury found due.

Future payments are worth less than cash in hand. A law that
said all jury awards will be reduced by 50 percent would
clearly be unfair and unconstitutional. This proposal tries

to do that in a backhanded manner.
The periodic payment statute sought to be changed by this

section was enacted in 1986. Some of the primary proponents
were brokers who make their money by selling annuity
contracts. Their main pitch was that periodic payments were
good for plainciffs. The law they proposed then, however,
allowed defendants to require plaintiffs to take periodic
payments. When the bill was on the Senate floor, an amendment

was passed that said if it was such a good idea for the
injured party, then structured settlements should only be done

at the request of the injured party. This legislation again
proposes allowing either party to request a structured
settlement. An injured party, who 1is no longer going to be

able to continue 1in the 1line of work performed before the
injury, may want a lump-sum payment to 1invest 1in a new
business that is compatible with his or her capabilities.
This section would allow the wrongdoer, rather than the
injured person, to make the decision. The parties would then
have a mini-trial about periodic payments. This would be a
huge burden on the court system.

The impact of the second sentence of this section 1is
unclear, since attorney fees are already a present value
amount and contain no provision to adjust them for future
value. Thus there is nothing to reduce to present value.

SECTTI1ON 9

Adds a reference to existing law about increases in future
payments for anticipated inflation. It does not require that
such adjustments be made. What has been created here 1is a
system in which a plaintiff can successfully try a claim, have
a structured payout foisted upon him, and not even be

compensated for inflation. Additionally, appropriate rates
for inflation and discounting are not exact sciences. Mini —
trials would be required on these 1issues with both sides
bringing 1in economists to argue the case. Judges would be
required to make decisions without the economic expertise to
know what will be best for the claimant 1in the future. The
court system will be controlling the entire future of injured
people. By being injured, they will have sacrificed control

of their destiny to the court system and insurance industry.
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SECTION 10

Creates immunity from Jliability for board members and
officers of public corporations, electric cooperatives and
telephone cooperatives, as long as they were acting within the

scope of their official duties. Reviewing this amendment
discloses a glaring error in the 1986 statute. The intent of
the statute 1is to protect board members and officers for
managerial decisions. As passed in 1986, it is much broader.

It covers all acts within the scope of official duties* Thus,
if driving an insured vehicle while dropping off a report to
another board member, one of “hem runs a red light and kills
or maims another person, there could be no recovery from the
auto insurer for the 1injuries or death.

SECTION 11

Opponents of victims®™ rights claim the collateral source
rule 1is unfair because it gives a windfall to the victims.
This 1s not true. The most common collateral source 1is health
insurance bought by the victim or his employer. But health
insurance policies almosu always have subrogation clauses.
This means that the health insurer gets paid back when damages
are recovered from the wrongdoer. Thus there 1is no double
recovery by the victim. It would be very unfair to have the
victim®s recovery reduced for such collateral payments because
the victim would still be obligated by contract to pay back

the health insurer. The collateral source rule ensures that
the wrongdoer will properly bear the financial burden of his
wrongdoing. It is not fair for a wrongdoer to profit because

a plaintiff happens to be protected by 1insurance.

Example: A wrongdoer injures a person who spent his own money
for a disability policy. The wrongdoer would thus receive a
windfall. The same is true if the victim received gratuitous

wage payments from an employer or help from family and

friends.
This section replaces the <collateral benefits statute

enacted in 1986. Instead of being considered at a post-trial
hearing, collateral benefits would now be considered by the
jury and reduce the recovery. The 1986 statute served to

reduce compensation to victims, but at least allowed the judge
to consider countervailing costs to the <claimant such as
actual costs and fees 1incurred in the litigation.

This section also requires the jury to be instructed about

any tax implications of damage awards. The IRS does not tax
injury damages because they are compensation that simply
replaces what the victim lost. IfT your house burns down, the

insurance money you collect 1is not taxable. Damages are
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replacement of capital, not new income.- The judge or jury
decides the amount of the loss. Taxability or non-taxability
“has nothing to do with that loss. This provision seeks to

confuse juries with irrelevant information so they will impose
their own "tax"™ on that which is not legally taxable, by
reducing the damages they award.

SECTII ON 12

Reduces the interest rate on judgments from 10.5 to 8
percent. The prime rate is now 11.5 percent. This 8% rate
is well below the market rate and will encourage insurers not
to settle. Insurers will be able to make money by setting it
aside and collecting higher interest on it than they have to
pay out, thus they lose any incentive to settle a case.

SECTTION 13
Under the 1986 statute, interest runs from the date of
written notice of a clainm. This section eliminates

prejudgment interest on future damages, thus again providing
a disincentive for insurers to settle cases.

SECTI1ION 14

Implements section 15.

SECTTION 15
Caps non-economic damages 1in a wrongful death case at
$50,000. This 1is particularly discriminatory to those who
operate in a non-cash based society, such as rural people and
homemakers. The survivors of a successful orthoscopic surgeon

in Anchorage who 1is killed by a wrongful act stand to receive
a great deal of money for the future earning potential of the
victim. The survivors of a native person living in the Bush
and existing in a subsistence economy with very little actual
cash value, will only receive $50,000 as the value of that

life. Similarly, homemakers who do not have a W-2 to show for
wages earned are only worth $50,000 under this bill. This
limit applies regardless of the number of survivors, thus
reducing the recovery of each one. IT a housewife had a

husband and four children, each would get only $10,000 1in
spite of their huge 1loss.
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SECTION 16

Alaska Civil Rule 82 awards partial attorneys®"™ fees to the

party who wins a lawsuit. This section would eliminate that
partial reimbursement only in claims for 1injury or death.
This 1is very unfair to injured people. Insurance companies
use litigation to wear people down so they will settle for
less money than 1is due them. But injured people typically
have to pay their attorneys out of the damages recovered. So
an injured person never pockets all her damages. Rule 82
helps ease the burden of using an attorney to protect your
rights. This proposed legislation would allow big businesses

and insurance companies to get partial fees from each other,
but take that right away from an 1injured person suing an
insurance company or an oil company. It is extremely unfair.

SECTION 17

This overrules Jackson v. Power, which was a case 1in which
a hospital was found Iliable for damages caused by a doctor
working in 1its emergency room. The hospital was liable
because of duties owed to emergency room patients under state
regulations, national hospital accreditation standards, and
its own bylaws. This section would give the hospitals
immunity, even when the health care provider 1is the actual
agent of the hospital, not just a contract physician.
Enactment of this legislation would allow hospitals to avoid
liability by merely posting a notice. This does not take into
consideration severely injured persons who may be unconscious
on the way into the emergency room and not able to read the
notice. There 1is no requirement that the notice be seen or
understood Ir he patient.

SECTION 18

Requires that medical malpractice vrate information be
included in the annual report to the legislature presented by
the director of the Division of Insurance under AS 21.06.110.

SECTION 19

Current law gives 1immunity to peace officers or emergency
service patrollers who handle intoxicated persons. The
purpose of this amendment 1is unclear. It appears to be an
attempt to preclude any Jlegal action, such as an action
against the governmental body employing the individual.
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SECTION 20

This section repeals three statutes. When the $500,000 cap
was instituted in 1986, an exception was made for those
victims who suffer disfigurement or severe physical
impairment. Repeal of AS 09.17.101(c) removes that exception.

Example: A quadriplegic or triple amputee could receive no
more than $500,000 general damages.

The second statute repealed here, AS 09.17.040(c), currently
makes it possible for parties to stipulate to use the rules
of Beaulieau v. Elliott to compute damages. This amendment
would require the parties to use an 1inflation/discounting
procedure that 1is more costly, more time consuming, and

ultimately reaches the same result. Itwill 1impose an
unnecessary burden on the 1limited resources of the court
system. IT the parties to litigation agree to follow the

simpler procedure, the state has no legitimate reason to
prevent them from doing so.

The final repealer in this section eliminates AS 09.55.548,
the statute that specifically controls <collateral source
payments 1in medical malpractice cases.

SECTION 21

Requires reports to the legislature of the effects of all
these changes. To a large extent, this seeks the facts that
are stated in the purpose section of the bill.

SECTIONS 22 & 23

Clarifies that certain sections of this bill amend the
Alaska Rules of Civil Procedure.

SECTION 24
Clarifies applicability of this act.

SECTION 25

Provides an immediate effective date.
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Balanced Proposals for Product Liability Reform™*
Jeffrey O 'Connell**

I, Introduction

Injuries resulting from faulty products or conduct not only lead to much personal
trauma, but also occasion wild fluctuations in insurance premiums, huge legal costs,
and long delays before settlements or verdicts are reached. These costs and the
uncertainties of the legal system are in tum blamed for skyrocketing tort liability
insurance rates. The result is widespread alarm and cries for tort reform throughout
the United States.

Perception of the legal system as a game of chance rather than a sound
mechanism for catching unreasonable behavior undercuts the system’s ability to raise
standards of products and conduct and to deter injuries. Providers of goods and
services believe that, in seeking to establish reasonable standards of care, the legal
system itself lacks the capacity to be reasonal.  nd, instead, often penalizes only the
spurious appearance of fault.

Even more importantly, the system’s haphazardness also diminishes its value as
a protection for the .injured. One seriously injured victim may recover nothing at all
or far less than fair compensation, while another, similarly injured, receives far more
than actual losses. The inconsistency is exaggerated by allowing juries to award
damages for such noneconomic losses as pain and suffering or grief. Because placing
a monetary value on such nonmonetary losses is inherently irrational, plaintiffs are
encouraged to play upon the jury’s sympathy, further distorting the issue of who or
what was really at fault.

Although only a small fraction of claims go to trial, the prospect of litigation is
still weighed by both defendants and plaintiffs in assessing their settlement prospects.
As a result, high costs and long delays are incurred in evaluating claims, whether or
not they reach court. Ideally, a system of insurance should call for settlement of
typical claims by prompt, periodic payment of the injured party's actual economic
loss, but the unpredictable and intensely adversarial nature of liability insurance
claims makes such settlements rare indeed.1

* This Article is based on the author's Areni Lecture at The Ohio Stale University College of Law, April 6. 1987.
Portions of the lecture were, in turn, adapted from previous writings of the author, including J. 0'Coweu.Zc C.B. Kelu.
The Blame Game: Isaiuu. Issuiunce. & Imistki (1987); Moore & O'Connell. Foreclosing Medical Malpractice Claims
by Prompt Tender of Economic Loss. 44 U .L .Ri\. 1267 (198-4). | am gateful to Jari uintvan, University of Virginia
Law School Class of 1988. for his (as usual! expert research assistance.

e« John Allan Love Professor of Law. University of Virginia. B.A.. 1951. Dartmouth College; J.D., 1954.
Harvard University.

I. For criticisms of the uncertainties and vicissitudes of personal injury law from varying points of view. see. e g..
Toni Poucy Wemxjnc Gaoir. Raroar of rat Tear Polio Wmjuho Gxoif or. the Causes Exnut *>o0 Poucv Imiwcxtiohs of mt
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Il. Inadequate Rcforms

What is the solution to this mess? The insurance industry and its institutional
insureds urge tort reform, which, for them, means new laws that curtail what they
perceive as the excesses of the tort system. Specifically, they propose “ reforms” that
either (1) pay injured parties less, or (2) make it harder for them to be paid, ifat all.2

In the first category are laws that:

¢ Limit pain and suffering awards to, say, 5100,000 or 5250,000 or 5500,000.

e Eliminate or severely curb the amount of or the occasions for punitive
damages.

e Deduct from the plaintiff’s tort award the other insurance monies already
payable to the plaintiff from collateral sources, such as from health or disability

insurance.
In the second category are laws that:

» Raise the standard of liability—for example, requiring plaintiffs to prove
defendant's fault by a more demanding level of proof.

< Limit plaintiffs’ lawyers’ contingency fees—for example, by setting a ceiling
of forty percent of the first 550,000 awarded to the plaintiff, with the share dwindling
gradually to only ten percent of recoveries over 5200,000.

» Abolish or alter the doctrine of “joint and several liability," under which if
two or more defendants are both found to be liable to the plaintiff for an injury, a
defendant only marginally responsible can be held liable for all the plaintiff’s
damages (especially likely if the primarily responsible party is either insolvent or
grossly underinsured). Under this reform, a defendant’s share of any liability would
be limited to its share of responsibility. Thus, a defendant found twenty-five percent
responsible would be liable, at most, for twenty-five percent of any damage award.

» Reduce the time allowed for suit under the statute of limitations.

e Penalize those bringing marginal claims.

One or more of these reforms have been or are under consideration in all states,
including Ohio, and many have been enacted.3 But a "solution™ that merely further

C.hr£kt Crisis in Insurance Availabujiv and ArK>*D»tiim (19861 (Federal Inter-Agency Study sponsored by the Attorney
General): U.S. Am 'sG tv Tour Poun WorkingGrolt. An L'rostton the Liabiliti Ckisis (1987); Sugarman. Doing Away
Hiih Ton Law. 73 Calo. L. Rev. 555 (1985|; Sugarman. Serious Ton Law Reform. 24 San Dieco L. Rev. (forthcoming
1987).

2. An Ohio tort reform bill passed by the Ohio General Assembly was vetoed by Governor Richard Celeste after
protests by consumer advocates, such as Ralph Nader, claimed that it unfairly discriminaied against consumers in favor
of industry. S B. 330 (1986) For a report on the bill, (he veto, and the failure of an attempt to override the veto, see
National Under*rihr (Prop & Cls.ed.)Jan. 12. 1987. at 28. cols. 1-5. Further reform bills have been rein -duced in
the current session of the Ohio General Assembly. E.g.. H.B | (1987).

3. More than a third of the states enacted statutes limiting liability in all. or in a wide range of. c.ses Often
enacted were these kinds of reforms:

(1) Limits on joint and several liability. Alaska Stai. § 09.17.080 (Supp 1986); Coio. Rev. Stai. § 13-21-111.5
(Supp. 1986): Conn. Gen. Stat. Ann 552-572h (West Supp 1987); Fla. Stat. Ann } 768.81 (West Supp. 1987); la.
Ann. Stat. ch 110. para. 2-1117 (Smith-Hurd 1987). Mich. Owr Law Ann. 527A.6304 (West 1987): N.Y. Civ. Phac.
L. &R. 1601 (McKinney 1987). W ash.Res Cow Ann. §4.22.070(Supp 1987); Wso. Stat. § 1-1-109(d) (Supp 1986).
These statutes are not all alike, however. Some anply only in particular circumstances, as where the plaintiff himself is
negligent.

(2) Caps on damages. Some states enacted flat caps, others include escape clauses: one provides for variations in the
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limits the amount or availability of compensation to injured persons is a questionable
solution indeed. The least appealing way to reform the tort system is to make it even
harder for injured parties to be paid.

That is not to deny the evils of the present system. Even if liability insurance cases
weie not rising, and even if sellers of products or services were finding it easy to buy
liability insuance, the tort system would still need fundamental change—especially
from the point of view of those who are injured. But change is needed not only from
the victims’ perspective, it is also urgently needed to correct the profligate diversion
into litigation of dollars that all consumers of products and services are paying, even
if the price of insurance made such coverage readily affordable.

That is why it is so sad to see so many consumer groups allying themselves with
the trial bar in defense of the present tort liability system.4 Consumer advocates are
right in opposing changes that simply make it more difficult for the injured to get
compensation, but they are wrong in wanting to maintain a system that already makes
it much too difficult to be paid insurance dollars. Trial lawyers, of course, have to
concede how difficult it is to get payment from the tort-liability system: else how
could they justify charging a third or more to help get it?

Trial lawyers argue that the tort system makes sense in requiring a provider of
defective products or services to pay the injured buyer or other victim. But the
problem is that product injuries, for example, often happen under very complex
circumstances.5 As a result, unraveling the cause-and-effect relationship between a
malfunctioning product and the individual hurt by it usually is difficult, calling for
expensive expert engineering testimony and exhaustive discovery techniques. Even in
much simpler cases such as those involving automobile accidents, it is often too
difficult for the law to determine who is “at fault.” Finding fault then is often an
extremely expensise business in both simple and complex product liablity cases.

To compound the problem, the second variable mentioned above makes it even
more of a nightmare of complexity in product liability suits: injured parties can
recover not only their medical expenses and wage loss but also the monetary value of
their nonmonetary loss, especially pain and suffering. But what is the monetary value
of physical pain? What is an aching back worth? There is no rational answer to that—
no market value to consult for the selling price of aching backs.

cap depending on ihe age of the claimant and ih" stale's current average wage. See A laska Stat. §09.17.010 (Supp. 1986)
(S500.000 cap except when involving senous disfigurement): Fia. Stat. Ann. § 768.80 (West Supp. 1987) ($450,000);
Mo. Crs. StJio. Pxoc. Coot Ann. 5 11408th) (Supp. 1986) (S350.000): N.H. Riv. Stat. Ann. 5 508:4-d (Supp. 1986)
($875.000). W ash. Rtv. Coot Ass. $4.56 250 (Supp 1987) (cap vanes with age of plaintiff >nd state's economy). Md.
Cts. St JIO. Pboc. Coot Ass. § 11-10Stb) (Supp. 19861 ($350,000); N.H. Rtv. Stat. Asti. § 508:4-d (Supp. 1986)
($875,000). W ash. Rev. Coot Ass. §4.56.250 (Supp. 1987) (cap vanes with age of plaintiff and state's economy).
(31 Limits on punitive damages eecoveries. Some statutes put limits on punitive damages— imposing a higher

standard of proof to recover such damages; putting a cap on such damages; or allocating pan of the recovery to a state
fund. E.it.. N H. Rtv. Stat. Ass 6 507;16 (Supp 1986); Fla. Stat. Ass. § 768 73(2) (West Supp. 1987) (only 409t of
punitive damages payable to claimant); lowa Coot § 668 A 1 (only pan of punitive damages payable to plaintiff unless ton
aimed specifically at plaintiff): Okla. Stat. Ann. tit 23. § 9 (West 1987) (clear and convincing evidence required 10
overcome limit equal to actual damages)

4. Eg., supra note 2.

5. The discussion in this Anicie will focus on product injuries but can be applied equally lo all personal injury

actions, including those from services such as medical treatment
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Seeing how wildly complex the tort-liability insurance system is in being
required to determine not only who or what was at fault, but also the monetary value
of nonmonetary losses, we can more appreciate why that system is so unmanageable
and why compared with life, health, or fire insurance, it is so uniquely plagued by
delay, uncertainty, and costly lawsuits. Although high costs and unavailability of
insurance currently highlight the need for change, the system’s demand for
fundamental change exists quite apart from whether, say, product liability insurance
happens to be readily available at a reasonable price at any given lime.

IIl. No-Fault Reforms

Two generations ago the answer to this mess, at least for workplace accidents,
was workers’ compensation. This was a form of no-fault insurance enacted in
Germany in the 1880s, in Great Britain in the 1890s and in the United States roughly
between 1910 ard 1920. Workers’ compensation decrees that workers injured on the
job need not go to court to assert their employers’ fault and their own freedom from
fault, with all the entailing litigation. Rather, injured workers are automatically paid
for all their medical costs and for a substantial part of their wage loss with nothing
paid for pain and suffering. Thus, the two litigious issues that dominate tort
liability—fault and the value of pain and suffering—are eliminated.6 The result, in
turn, is a viable insurance system.

Of course there are problems with our workers’ compensation system. It does
not always work as well as the reformers said it would—hardly any reform ever
does—but it has worked magnificently compared to the tort system. No one (except
maybe some trial lawyers) suggests that we go back to litigating over fault and the
value of pain and suffering after every workplace mishap.

The next great wave of accidents to engulf modem society came from traffic
collisions. And no-fault again has presented itself as the answer to the shortcomings
of tort law.7 One can best illustrate the stunning contrast between the relatively low
cost of high payments under no-fault auto insurance and the relatively high cost of
low payments under traditional liability coverage by looking at the cost of auto
insurance in New York State. There, no-fault benefits pay for medical expenses and
wage loss up to a combined total of $50,000—at an average annual premium of $46
in 1983. Lawsuits based on fault, meanwhile, are allowed when the victim is disabled
for at least ninety days or when the victim dies or suffers other serious injury. To
cover their liability losses in such lawsuits. New York motorists are also required to
buy tort-liability insurance providing coverage of at least $10,000 per person and
$20,000 per accident. In 1983. the average premium for liability coverage was $118.8
In other words, no-fault insurance with high limits and automatic payment costs about

6. For a summin of workers' compensalion staiuies. see O'Connell & Barker, Compensalion for Injury <€
lliness: An Update ofthe Conard-Morgan Tabulations, 47 Ohio St. L.J. 93133 (1987).

7. See id. at 930. U.S. Dep't or Tramp., Compensatton Auto AcriotvT Victims: A Fou.0»-Up Report on No-Fai.it
Ano lhsiR»Hcts Experiences (1983); for a summary of ihe Depanmem of Transportalion Report, see O'Connell & Joosl,
Giving Motorists a Choice Between Fault and No-Fault Insurance, 72 Va. L. Rev. 61-72 (1986).

8. U.S. Dept, or Transp. Report, supra nole 7. al 37.
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half what tort-liability insurance, often with low limits and disputed payment, costs.
Similar scenarios exist it :her no-fault states.9

Can we construct a no-fault insurance plan for accidents caused by manufactured
products? In a limited sense, we already have. Product sellers are now held to “’strict
products liability,” which means that anyone injured by a defective product is
entitled to be reimbursed for his loss by the product seller, whether or not the seller
was in any way negligent in letting the product on the market.

But even strict products liability does not really begin to eliminate the basic
problems connected with the tort liability system. It may not be necessary to litigate
ov.f whether the manufacturer was negligent, but deciding whether a product was
"defev.qive” is still necessary—and about as difficult. And once it has been
determine that a product was defective, there is the same opportunity for costly
wrangling over the monetary value of nonmonetary loss—pain and suffering, loss of
consortium, and so forth—that must be reimbursed.

There is a real problem, though, in extending no-fault principles to provide
reimbursement of all medical expenses and wage loss (but not noneconomic loss)
caused by injury from a product, whether or not the product is “defective.” In the
field of products liability, the question of who or what should be viewed as
“causing” an injury can be just as complicated as the question of “negligence"” or
“due care" in other settings. If one is in reasonably good physical condition before
an auto accident and comes out of the collision with a gash on the cheek or even a
severed arm, it is not hard to determine that it was the automobile accident that caused
the gash or the amputation. But what if one slips on a throw rug at a neighbor’s house
and smashes one’s head on the marble table top? On a no-fault basis, who should pay
for the medical expenses and wage loss? Should the neighbor pay as a homeowner?
The marble quarry? The manufacturer of the table? Or the manufacturer of the throw
rug (remembering that, under no-fault, it doesn’t matter whether or not the
manufacturer put a rubber backing on the rug to prevent slips)? Thus, determining
liability could often be just as vexing on at fault as on a negligence basis.

IV. The Fair-Trade Answer

On the other hand, this does not mean that society has to make do with product
liability insurance, either as it exists or as insurance companies and those they insure
would like to reform it. The key to both workers’ compensation and auto no-fault
reforms, unlike those being proposed by insurers and product sellers, is balance: it is
easier for the injured party to be paid but he or she is paid less. That is a fair exchange
on both sides. If a complete no-fault system for non-workplace and non-auto
accidents is not feasible, at least some of the same trade-offs can be obtained.

We should start with the following two benchmarks for reform:

9. Id. at 25—*0.
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* Make it easier for injured parties to be paid promptly for economic losses
without litigating the fault of either products or persons (including the injured
themselves) and without significantly increasing current liability costs.

¢ To hold the line—and perhaps even reduce—the costsfor any increase in new
claims by lowering the costs of litigation and lowering payments for noneconomic
loss.

Proposals being made by the insurance industry and by product sellers do not
meet these criteria. By limiting pain and suffering awards, contingent fees, joint and
several liability, and other remedies, they would make it no easier—and often indeed
harder—for injured parties to be paid promptly.for their economic loss. Similarly,
proposals that obligate payment of any and all injury claims—or at least an
indeterminate number of new ones—offer no guarantee that insurance cr .ts will not
rise exponentially.10

V. Neo-No-Fault

With these benchmarks in mind, I have proposed a law under which any product
sellerll facing a products liability claim would have the option of offering a claimant
within, say, a maximum of 180 days, periodic payment of the claimant's net
economic loss. That would be prompt payment compared to what the tort system
offers. Such payment would cover any further medical expenses, including rehabil-
itation, and wage loss, not already covered by any other health or disability insurance
payable to the claimant. It would also call for a reasonable hourly fee for the
claimant's lawyer.

These benefits are lavish compared to those under most health insurance policies
in this country; few such policies, for example, cover costs of rehabilitiation. Under
the proposed law, ir a product seller promptly offers to pay these benefits to the
injured customer, further pursuit of a product liability claim in tort would be
foreclosed. The claimant, in other words, would be forced to accept such an offer.
Indeed, I have elsewhere termed the proposal "Offers That Can’t Be Refused.””12 (I
would allow the claimant to refuse the offer, under certain restricted circumstances:
if the defendant had caused the injury intentionally—a rare occurrence, surely—or if
the victim’s economic losses were minimal, as with the death of a noneamer. Mere
on this last point later.13) Under this proposal, no defendant would be forced to offer
such a settlement. Thus, potential defendants would not be saddled with unmanage-
able new burdens.

10 E.g.. Product Liability Amendments: Hearings Before the Subcommittee on the Consumer ofthe Senate Comm,
on Commerce. Science and Transporation. 99lh Cong.. 1st Sess. (1985); J. O'Comtu & C.B. Kutv, Tut Blame Game:
Isamu. Issuance. & Injustice 128-29 (19871, see text following supra note 9.

11. Which term includes anyone in the chain of transmission— manufacturer, wholesaler, or retailer. See notes
16-17 infra and accompanying text.

12. O'Connell. Offers That Can't Be Refused: Foreclosure of Personal Injury Claims by Defendants' Prompt
Tender of Claimants' Net Economic Losses. 77 Nw U.L. Ru. 589 (1982).

13. See infra note 24 and accompanying text.
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But wouldn’t such a law give defendants an unfair advantage by allowing them
to settle for less than they would be forced to pay in a tort suit but never forcing them
to settle for more than they would pay in such a suit? | foresee little risk of such
one-sided advantage. Rather, the huge costs of defending tort cases and the massive
exposure to payment for noneconomic losses in such cases would encourage
defendants to save themselves such costs and avoid such exposure by offering to pay
claimant’s noneconomic losses, not only in cases they are sure to lose, but even in
many—perhaps most—cases in which their liability is in doubt. One leading
malpractice lawyer has said that if a similar neo-no-fault plan were in effect in the
realm of medical malpractice, he would advise making an offer to pay claimants’ net
economic losses in 200 of the 250 cases his office was then defending.}4

What about injured products users? Would they be unhappy with this new law?
The answer is that most claimants are not hcppy with the slugfest tort lawyers have
created. Few who have been seriously injured have any taste for (1) a lottery to
determine whether they will be paid for their medical expenses and wage loss, and (2)
a bitter fight that constantly reminds them of the accident, even to the point of being
challenged by the other side’s lawyer, often snMely, that ajury might consider them
liars or cheats. Such battles may be acceptable to lawyers, who do it for a living, but
their injured clients hate the process. Indeed, they emerge twice injured: by the
accident itself and then by the bruising legal battle that follows. Given a choice
between prompt payment of real losses on the one hand, and a warring gamble for
long-delayed possible payment of more on the other, the certainty of prompt payment
usually will seem more attractive. Most seriously injured buyers will prefer a legal
system that encourages prompt payment rather than one that encourages product
providers to dig in their heels and incur potentially huge litigation expenses, either out
of fear that an award of intangible damages will be yet more costly or out of hope that
delay ar.d expense will force the claimant to reduce or drop his demands. The premise
of the proposal is that it is foolish and wasteful to spend vast sums on guesswork over
whether a product was faulty, then paying some victims much more than their loss
and others much less, instead of simply encouraging injured victims to be compen-
sated promptly for their out-of-pocket losses.

Trial lawyers and others claiming to speak in consumers’ interests may criticize
the proposal on the ground that findings that a product is defective and damage
awards for pain and suffering, which the proposal would remove, work to deter
businesses from selling unsafe products. But, we have already noted how arbitrary
and capricious the tort system often is in imposing damage payments; such caprice
tends to undermine whatever deterrent effects the present system may otherwise have.
As criminologists have long preached, if sanctions are to be effective as a deterrent
they must be both swift and certain. But swift and certain are two things that tort law
surely is not. In addition, whatever deterrence is imposed by tort law is heavily
diluted by product liability insurance, which shifts the cost of injury not to the maker

14. Personal communication lo author
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or other seller of the supposedly defective product, but to all who are paying (directly
or indirectly) for similar insurance coverage.

Also, under this neo-no-fault proposal, a defendant could only foreclose a tort
claim by offering to pay the victim’s economic losses in perpetuity—a not insufficient
commitment in itself. By no means would defendants escape scot-free under this
plan. We would not be abandoning the tort liability system. Rather, in a sort of jujitsu
maneuver, we would use tort law’s bulk and weight as leverage to spin it around and
thereby protect ourselves from losses while avoiding the system's own crushing
effects.

VI. Some Further D etail

Once a product seller has made a commitment to pay the victim’s economic loss,
it is required within thirty days to make payments for any losses already incurred and
to continue to make them as further losses are incurred. The plan thus contemplates
that payments be made as loss accrues. It provides, however, that, if the parties
agree, a court-approved lump sum payment may be made to the victim. (The
proposed legislation also authorizes the court to make provisions to prevent
dissipation of the fund in appropriate circumstances.)

The bill also permits the seller and accident victim to agree that the seller may
discharge its liability by a tender of less than full economic loss. It is unwise, and
probably impossible, to prevent people from making their own arrangements. How-
ever, to avoid the risk that an unscrupulous seller or its insurance company might take
undue advantage of an injured victim, any settlement for payment of less than full
economic loss (if the economic loss exceeds S5000) would have to be approved by
the court to be effective. If such a lesser settlement were required to be submitted to
a court, but was not submitted, the settlement would not be effective, and the victim
would have the same rights as any victim of a product defect to whom a tender is not
made.

The injured victim is assured by the seller’s offer that he will be made financially
whole for the injury without having to bring suit and suffer the uncertainty and delay
of litigation. In exchange for this certainty, and the inducements to the seller to make
the offer, the victim gives up an opportunity to participate in the litigation lottery,
which admittedly for some victims results in recovery for noneconomic damages.

Under the present tort system, attorneys’ fees owed by a successful plaintiff are
often paid out of the noneconomic damages; such extra payment thus funds the
payment of contingent fees.15 Because these elements of damages would be elimi-
nated. the bill provides that in addition to paying the victim’s net economic loss, the
tendering seller would pay reasonable expenses, including attorneys’ fees, incurred by
the victim in obtaining legal advice about the offer and collecting benefits.

The bill also provides that any product seller—a manufacturer, wholesaler, or
retailer—which believes it is at risk of liability for an injury (or illness) may make

15. O’Connell. A Proposal to Abolish Defendants' Payment for Pam and Suffering in Return for Payment of
Claimants' Attorneys' Fees. 1981 L' la. L. Rtv. 333. 351.
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[he offer to the victim. The provider of goods making such cji offer may also
designate any third person who may be liable as a participant in the offer. The issue
of whether or in what amount a third pen,on must contribute to the amouni to be
tendered would be determined in a separate arbitration.16 A third party so designated
would receive the same protection against personal injury suits as a tendering
provider. Although a third party thus can be forced to participate in the tendering
process against its will, it will not, as a practical matter, be disadvantaged by being
a participant in an offer. It thereby avoids exposure io liability for noneconomic tort
damages (including pain and suffering), and can s 'll deny and dispute any liability
on its part under the offer. Thus, if a retailer makes an offer, it may designate a
manufacturer as a contender. A manufacturer may similarly designate the retailer.
Either offeror may also designate a wholesaler or component parts manufacturer or
other person who may be liable.

When an offer is made and more than one person is designated as a participant,
the participants may agree upon their relative contribution to the compensation to be
paid to the victim. It can be expected that this agreement will be made informally and
expeditiously arr.jng sellers in the chain of distribution and their insurers who know
they will be dealing commercially with each other on an ongoing basis, and,
consequently, that they will make common-sense settlements. If they fail to do so,
however, this question will be submitted to arbitration to be decided on the basis of
relative fault among the participants in the offer.7

The plan would not permit a product seller to preclude a tort action where a
seller's wrongful conduct was intentional.18 If the victim elected to rely on the
exception for intentional conduct, he would notify the party making an offer that he
was rejecting that offer. Thus, the victim could not receive payment for economic
loss and then sue the tendering party alleging that the exception applied.

Under the above version of the early offers approach, the product seller may
make an offer. The claimant has no choice; if an offer is made to a claimant, the
claimant cannot sue for any pain and suffering. The two greatest problem areas under
the proposal are the fact that the claimant has no choice, and further that since pain
and suffering damages are totally abolished, a claimant with small economic, but
large noneconomic, loss would recover little.

I have in the past said that a first fallback would be a cap: the claimant could be
given a choice of whether or not to accept an offer of net economic loss; if she

16. Set infra note 18 and accompanying teal.

17. Atcommon law. adefendant can implead a third person in a ton action: as a result, involving such third persons
in the offer can be viewed as just another form of impleading.

18. The definition of inrrniional should read in the following terms or their equivalent:

A person intentionally causes or attempts to cause a personal injury when acting or failing to act for the
purpose of causing injury or with knowledge that injury is substantially certain to follow; but a person docs not
intentionally cause or attempt to cause injury merely because the act or failure to ad is intentional or is done
with the realization only that it creates a grave risk of causing injury without the purpose of czusing injury or
if the act or omission is for averting bodily harm to oneself or another person

For the rationalization for rigidly defining intentional conduct in this way. as opposed to including, say. gross
negligence, sec J. 0 ‘Connui.. Ending Kiiit to Iwidt: No*Fauit Insu*anci roe Paooocrs and Szavicu 154-55 (1975);
P. Karo*. D. Doaas. R. Kuion. D. Ovin, Pnossui and Kutdn on Toars 534 (5th ed. 1984).
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rejected the offer, she could sue—but a cap would be placed on the amount of pain
and suffering she could recover in any such suit.19 This would be better than the
traditional cap discussed abovel0 because it would give the claimant something in
exchange: the claimant would be subject to the cap only if she had been offered
payment of her economic loss without having to go to court. (The usual proposals for
a cap, as discussed earlier,2' would require the plaintiff to go to court and then impose
a cap on her when she was successful.)

However, even though the fallback is fairer to the plaintiff than the traditional
cap, it will be tarred with the same bnsh. It is clear that even such a cap may be the
lightning rod for opposition to the proposal.

And yet the focus of the early offers approach on reducing litigation is entirely
valid. Avoiding litigation is obviously the area where the largest savings can be
obtained and where the treatment of victims of malfunctioning products can be most
easily improved.

Accordingly, we should consider ways of maintaining the basic structure of the
early offers approach but avoiding a unilaterally imposed cap. The bill could provide
that the claimant has a choice of whether or not to accept an offer, but that if the
claimant rejects an offer, he may go to court subject to certain restrictions, such as:

1 The standard of proof is more stringent than the usual civil standard of
preponderance of the evidence. (It is questionable whether a verbal standard makes
much difference to ajury,2 but it does give the trial court and the appellate court a
better handle to control a result if they so desire.)

2. The defendant is specifically authorized to offer to finance a second opinion
from another lawyer (who cannot be the plaintiff’s trial counsel and who cannot have
any financial interest in the plaintiff’s case) as to whether it is in the plaintiff’s
interest to reject the defendant’s early offer.23

3. Th? plaintiff can recover noneconomic losses, only if he establishes a
“ substantial’” amount of such damages. This would limit rejections of the tender to
those cases which underlay the justification for giving the plaintiff a choice—those in
which noneconomic loss (including any punitive damages awarded) is much greater
than the plaintiff’s economic loss. A formula would be used to define “substantial.”
For instance, a plaintiff could collect nonecomonic damages only if they were at least
four times greater than his economic loss.4 (The risk of this approach, of course, is

19. J. O'Connell & C.B. Kuo. supra note 10. at 135.

20. Supra nole 3.

21. 1d.

22. O'Connell. Jury Trials in Civil Casts?. 58 la. B.J. 796. 807-08 (1970).

23. Ina more stringent provision, the bill might provide that an action could not be brought unless the plaintiff had
obtained a second opinion from another lawyer (who. as in the above provision, could not be the plaintiff's trial counsel
nor have any financial interest in the plaintiff's case) as to w.iether it is in the plaintiff's interest to reject the defendant’s
early offer. Str O'Connell. A "Nto No-Fault" Contract in Lieu of Ton: Preaccident Guarantees of Postaccident
Settlement Offers. 73 Calf. L. Rtv. 898. 909-10 (1985).

24. For the genesis of this provision, see O'Connell, supra note 12. at 601-02. Note that under such a provision
the plaintiff would be constrained from exaggerating how nail his economic losses were in order lo prove them less than
209t of his total damages in that he would be limited in what he would be paid for his economic losses, which would be
all he would be entitled to if he could not get over the threshold for recovery of noneconomic damages. As a corollary,
defendants would be constrained from exaggerating how large the economic losses were in order to prove them more than
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that it might be an incentive forjuries to increase the standard of proof of the amount
of noneconomic loss in order to have their award be effective.)

4. If the plaintiff does not prevail in the subsequent litigation, the plaintiff must
pay the defendant’s costs, including legal fees, incurred after rejection of the tender.
The plaintiff’s counsel who brought the action would be jointly and severally liable
for this obligation.

The main criticism of the early offers approach is arguably still applicable,
namely that it is one-sided, in that the putative tortfeasor may initiate, with sanctions
for rejecting, settlement of the case for periodic payment of net economic loss, but
the claimant may not. To deflect this, a present version of the bill gives the claimant
the opportunity to request speedy arbitravion on the issue of fault.23 If she is
successful in same, she can collect net economic loss, plus attorney’s fees.

There will be pressure to further revise the early offers approaches to provide that
the claimant can offer to settle for net economic loss. If the provider rejects the offer,
it becomes subject to sanctions such as tb > discussed above (particu'.arly payment
of attorneys’ fees if it loses). This should be resisted. It would give the claimant further
leverage to extract settlements and encourage strike suits. The positions of the claimant
and defendant in making a settlement offer to cover economic loss are arguably
asymmetrical. The bill imposes limitations on the claimant’s suit only after he has been
offered and rejected prompt payment for his net economic loss. But if the claimant
offers to settle for net economic loss, society’s interests are arguably not served by
tilting the scales against a product seller in subsequent litigation if it rejects the offer.
The risk ofencouraging too many new claims (some of them ofthe nuisance variety)—
and therefore of rising costs—argue against this approach.%

Unlike most proposals for tort reform, these versions of the early offers plan
would not impose the restrictions across the board. They would demand that a
defendant give something in return for its stronger shield against liability. Thus, the
proposal would leave intact the tort rights of those victims to whom an offer of
settlement had not been made and who therefore had to resort to a lawsuit.27
Restrictions would only apply when victims reject an opportunity to avoid litigation
by accepting what society and insurance theory28deem a fair settlement in the typical

case.

201 of total damages. Such mutually reinforcing (and therefore healthy) incentives would seem to lead to more
settlements in those (relatively fev;) cases where tort actions seem feasible. Cf. Levmorc. Self-Assessed Valuation Systems
for Ton and oOther Law. 68 Va. L. Rtv. 771 (1982)

25. Moore & O'Connell. Foreclosing Medical Malpractice Claims by Prompt Tender of Economic Loss. 44 La.
L. Rn. 1267. 1284 n.5| (19841.

26. O'Connell. supra note 12. at 605-06. As a further incentive, however, for defendants in product liability cases
to proffer claimants' net economic loss, the bill could provide that failure to do so eliminates any defense of claimant fault
in a subsequent civil claim, short of intentional self-infliction of injury. I1d. at 606: O'Connell, A Proposal to Abolish
Contributory and Comparative Fault with Compensatory Savings by Also Abolishing the Collateral Source Rule. 1979 U.
I11. L. Rtv. 591-600: for the restricted definition of mintentional" conduct (applicable to either the defendant or plaintiff),
see supra note 18.

27. Moreover, (he proposal may offer the additional advantage of barring the defendant from any potential defense
based upon claimant’s fault. See supra note 26.

28. As to the flagrant violations of insurance theory involved in ton liability for personal injury, see O'Connell.
supra note 15. at 344-48.
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VII. Conclusion

In sum, society ought to avoid, whenever possible, "shin-kicking litigation” 2
as a means of deciding whether injured people receive insurance benefits. After all,
it was shortly after 1900 that our grandparents—with comparatively little informa-
tion, actuarial or otherwise, to go on—abandoned tort liability as a means of paying
for workplace injuries. As to other types of injuries—including those from manu-
factured products--as we approach the next tum of the century, surely we can follow
their example and avoid tne costs, delays, and uncertainties of lawsuits. Indeed, such
a neo-no-fault approach need not be limited to product liability. It could and should
apply just as successfully to any or all personal injury claims.30

29. As one plaintiff's lawyer pul ii, afier six years of legal battle before settlement of a complex products liability
case, "this type of litigation is war—shin-kicking litigation. It often lasts for a long lime." N.Y. Times. Aug. 31. 1982,

at 10. cols. 1-6.
30 See. e.g.. Moore & O'Connell, supra note 25 Note that conflicts of laws problems loom especially large in

products cases with their manifestly more likely interstate elements. See Professor Kozyris' contribution to |

symposium.
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Initiative Statute

Official Title and Summary Prepared by the Attorney General

INSURaNCE RATES, REGULATION, COMMISSIONER. INITIATIVE STATUTE. Requires minimum 20-percent
rate reduction from November 8, 1987, levels, for automobile and other property/casualty insurance, Freezes rates
until November 8, 1989, unless insurance company is substantially threatened with insolvency. Thereafter requires
every insurer offer any eligible person a good-driver policy with 20-percent differential. Requires public hearing and
approval by elected Insurance Commissioner for automobile, other property/casualty insurance rate changes.
Requires automobile premiums be determined primarily by driving record. Prohibits discrimination, price-fixing,
unfair practices by insurance companies. Requires commissioner provide comparative pricing information. Authorizes
insurance activities by banks. Summary of Legislative Analyst’s estimate of net state and local government imoact:
Would increase Department of Insurance administrative costs by $10 to $15 million in first year, varying thereafter
with workload, to be paid by additional fees on the insurance industry. State and some local governments would have
unknown savings from lower insurance rates. Gross premium tax reduction of approximately $125 million for first
three years offset by required premium tax rate adjustment. Thereafter, possible state revenue loss if rate reductions
and discounts continue but gross premium tax is not adjusted.

Analysis by the Legislative Analyst

Background

Various types of insurance are sold in California, includ-
ing automobile, liability, fire, health and life. In 1987,
companies collected about $50 billion in premiums from
the sale of insurance. In turn, the state received about $1
billion from a tax on these premiums.

Motor vehicle insurance is one of the major types of

A»surance purchased in the state. It accounted for about
N$12 billion (24 percent) ofall premiums collected during

1987. Additionally, fire and liability insurance premiums
totaled about $10 billion, or 21 percent, of all premiums.

Rate Setting by Insurance Companies. Currently, in-
surance companies set rates for various types of insur-
ance, using a number of factors. For motor vehicle
insurance, these factors generally include the age, sex,
marital status, driving record, type of vehicle and home
address of the insured. The insurance companies also take
into consideration other factors such as their claims
experience, income and expenses. Insurance companies
are not required to tell the public what relative weight
they give to these factors when setting rates. In addition,
insurance companies are not subject to the state’s anti-
trust laws.

Role of the Department of Insurance in Reviewing
Rates. Currently, the Department of Insurance does not
review and approve insurance rate changes before they
take effect. Instead, the Department of Insurance can
request insurance companies to justify such rates after
they take effect, as part of the rate examination process or
in response to complaints from consumers. Historically,
the scope and frequency of rate examinations has been
limited.

Proposal

In summary, this measure:

e Requires insurance companies to reduce rates for
various types of insurance, including motor vehicle,
fire and liability.

* Requires insurance companies to offer a “Good
Driver Discount Plan" and makes other changes
regarding automobile insurance.

98

¢ Requires the Insurance Commissioner to review and
approve rate increases—for various types of insur-
ance—before they can take effect.

e Requires that the Insurance Commissioner be

elected.

This measure changes the laws that regulate insurance
rates for certain types of insurance. It applies to motor
vehicle, fire and liability insurance, but not to life,
mortgage and disability insurance.

Rate Reductions

1. Rate Reduction. This measure requires that rates
for motor vehicle, fire and liability insurance issued or
renewed on or after November 8,1988, be reduced by 20
percent from their levels on November 8, 1987.

2. Rate Freeze. The measure requires that the rates
be kept at the reduced levels until November 8, 1989.
During this period, the rates can be increased only if the
Insurance Commissioner determines that the affected
insurance company is threatened with insolvency.

Review and Approval of Insurance Rate Filings

Beginning November 8,1989, the measure requires the
Insurance Commissioner to review and approve rate
changes before they go into effect. Insurance companies
are required to file information with the commissioner to
justify the new rates. In general, the commissioner is
required to hold a public hearing on the proposed rate
change whenever it exceeds certain percentages. Addi-
tionally, the commissioner is authorized to hold a hearing
when requested by a consumer.

Good Driver Discount Plan and Other Automobile
Provisions

1 "Good Driver” Discount.
insurance companies to offer motor vehicle insurance to
good drivers at reduced rates. These rates would take
effect November 8,1989, (one year after the general rate
reduction) and would be 20 percent below the rate which
would otherwise have been paid for the same coverage.
Continued on pope 140
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This measure requires



Text of Proposed Law

This initiative measure issubmitted to the people in accordance with
“the provisions of Article I, Section 8 of the Constitution,
ft This initiative measure adds and repeals sections of the Insurance
~Code, and adds a section to the Revenue and Taxation Code; thereLie,
existing sections proposed to be deleted are printed in strikeout type
and new provisions proposed to be added are printed in Italic type to
indicate that they are new.

PROPOSED LAW

SECTION 1. Findings and Declaration.

The People o f Californiafind and declare asfollows:

Enormous increases in the cost of insurance have made it both
unaffordable and unavailable to millions o f Californians.

The existing laws inadequately protect consumers and allow insur-

ance companies to charge excessive, unjustified and arbitrary rates.

Therefore, the People of California declare that insurance reform is
necessan,. First, pmperty-casualty insurance rales shall be immediately
rolled back to what they were on Novembers, 1987, and reduced no less
than an additional 20%. Second, automobile insurance rates shall be
determined primarily by a driver's safety record and mileage driven.
Third, insurance rates shall be maintained atfair levels by requiring
insurers to justify all future increases. Finally, the state Insurance
Commissioner shall be elected. Insurance companies shall pay afee to
cover the costs o fadministering these new laws so that this reform will
cost taxpayers nothing. 1

SECTION 2: Purpose.

The purpose cf this chapter is to protect consumers from arbitrary
insurance rates and practices, to encourage a competitive insurance
marketplace, to provide for an accountable Insurance Commissioner,
and lo ensure that insurance isfair, available, and affordable for all
Californians.

SECTION 3: Reduction and Control of Insurance Rates.

Article 10, commencing with Section 1861.01 is added to Chapter 9 of
Part 2 of Division 1of the Insurance Code to read:

Insurance Fate Rollback

1861.01. (a) For any coveragefora policy for automobile and any
[Jtherform o f insurance subject to this chapter issued or renewed on or
after November 8 1988, every insurer shall reduce its charges to levels
which are at least20% less than the chargesfo r the same coverage which
were in effect on November 8 1987.

(b) Between November 8 1988 and November 8 1989, rates and
premiums reduced pursuant tosubdivision (a) may beonly increased if
the commissionerfinds, aftera hearing thatan insurerissubstantially
threatened with insolvency.

(c) Commencing November 8 1889, insurance rates subject to this
chapter must be approved by the commissioner prior to their use.

(d) For those who apply for an automobile insurance policyfor the
first time on or after November 8 1988 the rate shall be 20% less than
the rate which was in effect on November 8 1987, for similarly situated
risks.

(e) Any separate affiliate of an insurer, established on or after
November 8 1987, shall be subject to the provisions o f this section and
shall reduce its charges to levels which are at least 20% less than the
insurer's charges in effect on that date.

Automobile Rates It Go~d Driver Discount Plan

1861.02.
policy, as described in subdivision (a) of Section 660, shall be deter-

mined by application of the following factors in decreasing order o f

importance:

(1) The insured's driving safety record.

(2) The number of miles he or she drives annually.

(3) The number of years ofdriving experience the insured has had.

(4) Such otherfactors as the commissioner may adopt by regulation
that have a substantial relationship to the risk of loss. The regulations
shall set forth the respective weight to bo given each factor in
determining automobile rates and premiums. Notwithstanding any
other provision of law, the use of any criterion without such approval
shall constitute unfair discrimination.

(b) (') Every person who (A) has been licensed to drive a motor

vehiclefor the previous three yearsand (B) has had, during that period,
not more than one conviction for a moving violation which has not
eventually been dismissed shall be qualified to purchase a Good Driver
Discount policyfrom the insurer of his or her choice. An insurer shall
not refuse to offer and sell a Good Driver Discount policy to any person
who meets the standards o f this subdivision. (2) The rate chargedfor a
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Good Driver Discount policy shall comply with subdivision (a) and
shall be at least 20% below the rate the insured would otherwise have
been charged for the same coverage. Ratesfor Good Driver Discount
policies shall be approved pursuant to this article.

(c) The absence of prior automobile Insurance coverage, in and of
itself, shall not be a criterion for determining eligibility for a Good
Driver Discount policy, orgenerallyfor automobile rater premiums, or
insurability.

(d) This section shall become operative on November 8 1989. "the
commissioner shaV adopt regulations implementing this section and
insurers may submit applications pursuant to this article which comply
with such regulations prior to that date, provided that no such
application shall be approved prior to that date.

Prohibition on Unfair Insurance Practices

1861.03. (a) The businesso finsurance shall be subject to the laws of
California applioible to any other business, including, but not limited
to, the Unruh Civil Rights Aci (Civil Cvde Sections51 through 53), and
the antitrust and unfair business practices laws (Parts 2 and 8
commencing with section 16600 of Division 7, of the Business and
Professions Code).

(b) Nothing In this section shall be construed to prohibit (1) any
agreement to collect, compile and disseminate historical data on paid
claims or reservesfor reported claims, provided such data is contempo-
raneously transmitted to the commissioner, or (2) participation in any
joint arrangement established by statute or the commissioner to assure
availability of insurance.

(c) Notwithstanding any other prevision of law, a notice ofcancel-
lation or non-renewal of a policy for automobile insurance shall be
effective only if it is based on one or more of the following reasons:
(1) non-paymento fpremium; (2) fraud or material misrepresentation
affecting the policy or insured; (3) asubstantial increase in the hazard
insured against.

Full Disclosure oflInsurance Information

1861.04. (a) Upon request, and for a reasonablefee to cover costs,
the commissionershall provide consumers with a comparison o fthe rate
in effectfor each personal line ofinsurancefor every insurer.

Approval of Insurance Rates

1861.05. (a) No rate shall be approved or remain in effect which is
excessive, inadequate, unfairly discriminatory or otherwise in violation
o fthis chapter. In considering whether a rate is excessive, inadequate or
unfairly discriminatory, no consideration shall be given to the degreeof
competition and the commissioner shall consider whether the rate
mathematically reflects the insurance company's investment income.

(b) Every insurer which desires to change any rate shall file a
complete rate application with the commissioner. A complete rate
application shall include all data referred to in Sections 1857.7, 1857.9,
1857.15, and 1864 and such other information as the commissioner may
require. The applicant shall have the burden of proving that the
requested rate change isjustified and meets the requirements of this
article.

(c) The commissioner shall notify the public o fany application by
an insurerfor a rate change. The application shall be deemed approved
sixty days after public notice unless (1) a consumer or his or her
representative requests a hearing within forty-five days ofpublic notice

(a) Rates and premiums for an automobile insurance and the commissionergrants the hearing, ordetermines not togrant the

hearing and Issues written findings in support o f that decision, or (2)
the commissioner on his or her own motion determines to hold a
hearing, or (3) the proposed rate adjustment exceeds 7% of the then
applicable ratefor personal lines or 15%for commercial lines, in which
case the commissioner must hold a hearing upon a timely request.

1861.06. Public notice required by this article shall be made through
distribution to thu,news media and to any member of the public who
requests placement on a mailing listfor that purpose.

1861.07. All information provided to the commissioner pursuant to
this article shall be availablefor public inspection, and the provisions
of Section 6254(d) of the Government Code and Section 1857.9 o f the
Insurance Code shall not apply thereto.

1861.08. Hearings shall be conducted pursuant to Sections 11500
through 11528 o f the Government Code, except that: (a) hearings shall
be conducted by administrative law judges for purposes of Sections
11512 and 11517, chosen under Section 11502 or appointed by the
commissioner; (b) hearings are commenced by afling ofa Notice in
lieu of Sections 11503 and 11504; (c) the commissioner shall adopt.

Continued on page 140
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Initiative Statute

Argument in Favor of Proposition 103

There are important differences between the five
insurance initiatives on the November ballot which you
should be aware of before voting.

Proposition 103—Voter Revolt to Cut Insurance Rates
—is the only insurance initiative written and paid for
exclusively by cbnsumers. It alone reduces all of your
automobile, home and business insurance premiums to
November 1987 prices, Then, it alone cuts them another
20%.

Proposition 103 will also end the insurers’ exemption
from the antimonopoly laws, allow people to elect the
Insurance Commissioner, require a special 20% discount
for good drivers, and stop unfair price increases in the
future. It specifies that a permanent, independent con-
sumer watchdog system will champion the interests of
insurance consumers.

Proposition 103 is written in plain language. There are
no loopholes or fine print. Unlike the other propositions,
nonlawyers can read it.

Because the polls showed that the insurance industry
could not defeat Voter Revolt’s 103 directly, the insurance
companies came up with a plan to defeat it indirectly.
They are pushing Proposition 104—the so-called "no-
fault" proposition—and are spending tens of millions of
dollars to advertise that it is better for consumers than
Proposition 103.

Privately, insurance executives have admitted that
their Proposition 104 would actually raise auto insurance
premiums for many drivers. Worse, Proposition 104 re-
writes the entire California Insurance Code' to benefit
insurance companies. The 24,000 words of obscure legal -
ese in Proposition 104 turn the law into a "your fault”
system. Their fine print cancels out every consumer
reform in Voter Revolt’s Proposition 103. '.

Some insurance companies disagree with “no fault,” so
they’re financing Proposition 101, which claims to make
the biggest cut in' auto insurance. But the big cut they
boast about affects only one portion of your auto insur-
ance—they could raise premiums for the rest of your
coverage as much as they want. In return, Proposition 101
allows insurance companies to avoid full payment for
accidents. It, too, cancels many of the auto insurance
reforms in Proposition 103.

Insurance companies are also financing Proposition 106,
which restricts your right to quality legal counsel. The
insurance companies claim Proposition 106 will cut their
costs. In fact, it will limit your ability to make the
insurance companies pay up.

Proposition 100, which is paid for by trial lawyers and
bankers, simply does not go far enough to protect con-
sumers’ interests. «Unlike Proposition 103, it does not
automatically and immediately cut insurance rates. Nor
does it enable consumers to permanently unite to fight
against insurance abuse, as Voter Revolt’s-Proposition 103
does.

Proposition 103 is the only initiative written and paid
for exclusively by consumers. It will save you the most
money.

To guarantee that every reform in Voter Revolt’s
Proposition 103 becomes law, it must get more “Yes”
votes than any other proposition. Every vote in favor of
another insurance proposition cancels your vote for Prop-
osition 103. That's why we advise you to vote “Yes” only
on Proposition 103.

RALPH NADER

Consumer Advocate

HARVEY ROSENFIELD

Chair, Voter Revolt to Cut Insurance Rates/
Proposition 103

Rebuttal to Argument in Favor of Proposition 103

Proponents of PROP 103 claim that their initiative
includes no "fine print,” but IT'S FULL OF UNIN-
TENDED CONSEQUENCES THAT WILL WIPE OUT
ANY BENEFITS IT PROMISES YOU. VOTE NO ON
PROP 103.

The most glaring example of this “fine print” allows for
massive government intervention into the insurance in-
dustry. A GOVERNMENT-RUN INSURANCE SYSTEM
ISNOT THE ANSWER.

In New Jersey, where the government intervened in
the insurance business under circumstances similar to
those mandated in PROP 103, every driver is paying a
surcharge to help foot a $2.5-billion deficit racked up by
the state-run insurance system.

PROP 103 advocates also tell you their initiative con-
tains no loopholes. Look again. Its loaded with them.

¢« RATES WILL INCREASE by an average 22% for

two-thirds of the state’s drivers, according to the
State Department of Insurance, because PROP 103

100  Arguments printed on

page are the opinions of the authors and have not been checked for accuracy by any official agency

eliminates rating based on the driving safety record
of your neighborhood and forces suburban and rural
drivers to subsidize motorists in high-risk areas.

* DRUNK DRIVERS who haven't lost their licenses

can qualify for "good driver” discounts.

A MASSIVE BUREAUCRACY IS NOT THE SOLU-
TION. Only fundamental reform of our auto insurance
system will hold down insurance premiums. We need to
reduce the cost of litigation, fraud and subsidizing unin-
sured motorists.

PROP 103 DOES NOT REFORM OUR SYSTEM. IT
DOES NOT GUARANTEE YOU LONG-TERM RATE
REDUCTIONS.

Vote NO on PROP 103.

ALISTER MCcALISTER
Former Chair, Assembly Finance and Insurance Committee

ED DAVIS
State Senator, 19th District

KIRK WEST
President, California Chamber of Commerce
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Initiative Statute

Argument Against Proposition 103

KEEP BIG GOVERNMENT OUT OF THE AUTO
INSURANCE BUSINESS.

You might think PROP 103% auto insurance rate reduc-
tions seem too good to be true. You're right.

Vote NO on PROP 103; it does not enact any cost-
cutting reforms. Instead, it attacks the symptoms of our
failing autc insurance system. It does not address, let
alone begin to grapple with, the real problem—the cost of
uninsured motorists, fraud and, most importantly, run-
away auto accident litigation.

PROP 103 might seem well-intentioned but, unfortu-
nately, it inevitably would lead to a huge, state-run
insurance system costing millions o f dollars.

Hidden provisions of this measure give the state un-
precedented authority to enter the insurance business. If
you think lines are long and the bureaucracy impenetra-
ble at government offices today, just wait until you have
to deal with the state to purchase insurance.

This sloppily drafted measure will:

» Raise insurance premiums, in the long term, for the
majority of California drivers. PROP 103 forces
insurers to ignore the driving safety record of where
you live ana, instead, forces you to subsidize drivers
in areas that have the highest insurance losses. For
example, a 55-year-old suburban driver will end up
paying more for insurance so that a young urban
driver can pay less. A State Department of Insurance
study recently predicted that this aspect of PROP 103
will raise rates for two-thirds of the state’s drivers

Rebuttal to Argument

The insurance companies want to divert your attention
away from the fact that Prop 103 will save everyone 20%
on their auto insurance as well as their home and business
insurance. That’s why the statement above employs
confusing and often ridiculous arguments against it.

Here are the facts:

« 103 is the only initiative that will immediately cut
everyones premiums by 20%.

» 103 forces insurance companies to base your rates o:a
your driving record first, rather than on where you
live. That means good drivers throughout the state
will pay less than they do now, while bad drivers will
pay more.

e 103 eliminates the insuran industry’s unfair exemp-
tion from the antitrust laws. This will reduce rates
permanently.

e 103 involves no new government bureaucracy—just a
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—by an average 22%!

Allow convicted drunk drivers who have not lost
their licenses to win an additional rate discountfor
"good driving."

« Make the Insurance Commissioner an elected official
with enormous new powers. This "insurance czar"
would be a politician first, and a regulator second. As
a politician, this official would be preoccupied with
raising campaign money from special interests all too
willing to "buy” influence.

i » Create a huge government bureaucracy that does
nothing to make auto insurance more affordable.
Instead, PROP 103 would add time, expense and lots
of lawyers to enact a price-control policy that has
failed miserably in New Jersey and other states. To
carry out this price-control policy, the measure in-
creases the Department of Insurance’s budget by
33% and its staff by at least 100 new bureaucrats.

VOTE NO on PROP 103. Lowering auto premiums for

California drivers is a laudable goal, but this measure’s

flawed methods are not the answer. Please VOTE NO on

PROP 103.

KIRK WEST

President, California Chamber of Commerce
WILLIAM CAMPBELL.

State Senator, 31st District

Chairman, Joint Legislative Budget Committee

DAVID DAVREUX
Author, Consumers' Guide to Auto Insurance

Against Proposition 103

new set of rules to create a competitive marketplace
and prohibit excessive rates.

» 103 will actually save money for taxpayers, according
to the official California State Legislative Analyst.

« And no wonder the insurance companies don’t want
an elected Insurance Commissioner—in the states
where people elect insurance commissioners, rates
average 30% lower than in California.

" Voter Revolt’s Proposition 103 is the only insurance
reform initiative written and paid for exclusively by
consumers. That’s why it is the only initiative endorsed
by Ralph Nader.

103 will lower insurance rates for everyone. That’s why

the insurance industry is against it. Don’t buy their
misleading advertising. Vote YES on Proposition 103.

HARVEY ROSENFIELD
Chair, Voter Reoolt to Cut Insurance Rates/
Proposition 103
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Proposition 103: Analysis

Continuedfrom page 98

s In general, this measure defines a good driver as a
person who, during the last three years, has (a) held a
driver’s license and (b) had no more than one conviction
for a moving violation.

2. Determining Factors for Rates. In general,
measure requires that rates and premiums for automobile
insurance be determined on the basis.of the insured
person’sdriving record, miles driven and number ofyears
of driving experience.

Other Insurance-Related Provisions

1. Antitrust Laws. The measure makes
companies subject to the state’s antitrust laws.

2. Election of Insurance Commissioner. The measure
requires that the Insurance Commissioner be elected, the
first election taking place in 1990.

3. Consumer Assistance. The measure requires the
establishment of a nonprofit corporation to represent the
interests of insurance consumers. Additionally, the mea-
sure requires the Insurance Commissioner to provide
consumers—upon request and for a reasonable fee—with
a comparison of the rates for each personal (that is,
noncommercial) type of insurance offered in California.
In general, this would include rates for private automo-
bile, homeowner’s and renter’ insurance.

4. Discounts or Rebates. The measure permits insur-
ance agents and brokers to give certain discounts or
.rebates to those who buy insurance from them. It does so,

fby eliminating the prohibition in current law against such
discounts or rebates.

insurance

Fiscal Effect
Costs

Department of Insurance. This measure would in-
crease the Department of Insurance's administrative
costs by between $10 million to $15 million during
1988-89. These costs would be financed out of the Insur-
ance Fund which is supported by fees and assessments on

Proposition 103: Text of Proposed Law
Continuedfrom page 99

amend or rejecta decision only under Sectio  '1517 fc) and (e) and solely on the
basis of the record (d) Section 115135 shall apply to the commissioner; (e)
discvi'ery shall be liberally construed and disputes determined by the adminis-
trative lawjudge.

1861.09. Judicial review shall be in accordance ivith Section 18586. For
purposes ofjudicial review, a decision to hold a hearing is not afinal order or
decision; however, a decision not to hold a hearing isfinal.

Consumer Participation

1861.10. (a) Any person mau initiate or intervene In any proceeding permit-
ted or established pursuant to this chapter, challenge any action o f the commis-
sioner under this article, and enforce any provision of this article.

the

the insurance industry. Given the current balance in this
fund, fees and assessments would have to be increased to
cover these costs.

In years following, these costs could be somewhat lower
or higher, depending on workload.

State and Local Governments. While some local gov-
ernments purchase insurance, most “self-insure” by rely-
ing upon their own resources to pay losses and claims.
The state is generally self-insured, but does purchase
some liability and fire insurance. Because this measure
reduces the rates for certain types of insurance, including
motor vehicle, fire and liability, it would result in un-
known savings to the state and those local governments
that purchase such insurance.

Revenues

Insurance companies pay a tax based on the amount of
gross premiums they receive each year from insurance
sold in California. These tax revenues are deposited in the
State General Fund.

Starting in November 1988, this measure requires that
rates for motor vehicle, fire and liability insurance be
reduced. These lines of insurance account for about 45
percent of all California insurance premiums. A good
driver discount takes effect a year later. The Department
of Insurance’s new role in reviewing and approving
proposed rate changes also takes effect in November
1989. The rate reductions and the good driver discounts
combined normally would reduce state insurance tax

.revenues by about $125 million a year. This estimate

assumes that about 50 percent of the drivers would
qualify for the discount. It also assumes that no offsetting
adjustments would be made in other insurance rates. The
resulting state revenue loss, however, will not occur
because this measure provides that for the period Novem-
ber 1988 to January 1991 the State Board of Equalization
shall adjust the state tax rate on gross premiums to offset
these premium reductions.

Thereafter, there would be an unknown General Fund
revenue loss to the extent these rate reductions and
discounts continue.

appropriationfor this subdivision.

Emergency A uthority

1861.11.
substantially withdrawn from any insurance market covered by this article,
including insurance described by Section 660, and (b) a market assistance plan
would not be sufficient to make insurance available, the commissioner shall
establish ajoint underwriting authority in the manner setforth by Section U<s91,
without the prior creation o fa market assistance plan.

Group Insurance Plans

1P61.12. Any insurer may issue any insurance coverage on a group plan,
un.hout restriction a to the purpose o fthe group, occupation or type o f group.
Group insurance rates shall not be considered to be unfairly discriminatory, if
they ore averaged broadly among persons insured under the group plan.

(b) The commissioner or a court shall award reasonable advocacy and witnessApplication

fees and expenses to any person who demonstrates that (1) the person represents
the interests of consumers, and. (2) that he or she has made a substantial
contribution lo the adoption ofany order, regulation or decision by the commis-
sioner or a court. Where such udvxKOcy occurs in response to a rateapplication, the
auard shall be paid by the applicant.

tel (1) Thecommissionershall requireevery insurer lo enclose notices in every
policy or reneual premium bill informing policyholders of the opportu-
nity tojoin an independant, non-profit corporation which shall advocate the
li.'"trrrsts of insurance consumers in any forum. This organization shall be
es'ablisliea by an interim board of public members designated by the commis-
si nier and operated by individuals who are democratically elected from its
membership. The corporation shall proportionately reimburse insurersfor any
additional costs incurred by insertion o f the enclosure, except no postage shall be
chargedfor any enclosure weighing lessthan %o fan ounce. (2) The commissioner
shall by regulation determine the content o f the enclosures and otherprocedures
necessary for implementation of this provision. The legislature shall make no
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1861.13. This article shall apply to all insurance on risks or on operations in
this state, except those listed in Section 1851.

Enforcement 6 Penalties

1861.14. Violations o f this article shall be subject to the penalties setforth in
Section 1859.1. In addition to the other penalties provided in this chapter, the
commissioner may suspend or revoke, in whole or in part, the certificate of
authority ofany insurer whichfails to comply with the provisions o fthis article.

SECTION |. Elected Commissioner

Section 12900 is added to the Insurance Code to read:

12900. (a) hie commissionershall be elected by the People in the same lime,
place and manner and for the seme term as the Governor.

SECTION 5. Insurance Company Filing Fees

Section 12979 is cdded to the Insurance Code to read:

12979. Notwithstanding the provisions of Section 12978, the commissioner
shall establish a schedule offiling fees to be paid by insurers to cover ané

In the event that the commissioner finds that (a) insurers have



administrative or operational costs arising from the provisions of Article 10
(commencing with Section 1861.01) of Chapter 9 of Part 2 of Division I.

SECTION 6. Trai.silional Adjustment of Gross Premiums Tax

Section 122011 is added to the Revenue & Taxation Code to read:

12X2.1 Notwithstanding the rale specified by Section 12202, the gross prtmi-

ms tax rate paid by Insurersfur any premiums collected between November 8,
1988 and January 1, 1991 shall be adjusted by the Board of Equalization in
January of each year so that the gross premium lax revenues collectedfor each
prior calendar year shall be sufficient to compensatefor changes in such revenues,
if any. including changes in anticipated revenues, arising from this act. In
cnlrJating the necessary adjustment, the Board o fEqualization shall consider the
growth in premiums in thi nost recent three year period, and the impact of
general economicfactors including but not limited to, the inflation and interest
rales.

SECTION 7. Repeal of Existing Law

Sections 1643,1650,1850.1,1850.2,1850.3,1852,1853,1853.5,1853.7,1857.5,12900,
Article 3 (commencing with Section 1854) of Chapter 9 of Part 2 of Division l.and
Article 5 (commencing with Section 750) of Chapter 1of Pait 2 of Division 1, of
the Insurance Code are repealed.
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Proposition 104: Analysis
Continued from page 102

e Permits, but does not require, insurance companies
to offer an unspecified “good driver” discount.

e Enacts other insurance-related provisions, and reen-
acts many provisions related to various lines of
insurance which are currently in law.

e Provides that if this measure receives a higher num-
ber of votes than other measures on this ballot, then
those provisions in other measures that relate to the
business of insurance shall have no effect.

No-Fault System

Starting July 1,1989, this measure establishes a no-fault
motor vehicle insurance system that (1) applies only to
bodily injury and (2) permits individuals to sue for losses
which exceed specified limits.

This measure applies to private and commercial motor
vehicles including automobiles, trucks, buses and trailers.
It does not apply to motorcycles and “off-road-type”
vehicles which are not registered with the Department of
Motor Vehicles.

This measure contains the following features.

1. "Basic" Benefits. Requires the following minimum
basic benefits to be paid by insurance companies to
injured persons regardless of who is at fault:

» Up to $10,000 for medical expenses;

e Up to $15,000 for lost wages; and

e $5,000 for funeral benefits, in case the injuries result

in death.

In general, the basic benefits would not be provided to
an uninsured motorist, a person driving a stolen car, or a
person engaged in the commission of a felony.

This measure provides that the basic benefits shall be
available only to pay medical expenses and lostwages to
the extent that these expenses are not covered bywork-
ers’ compensation and disability benefits.

Any dispute concerning payment of basic benefits
would be decided by arbitration, and not by court trial.
The arbitration would be conducted in accordance with
procedures established by the Insurance Commissioner.

2. Recovery of Workers' Compensation Costs. Re-
stricts the ability of employers to be reimbursed for
medical expenses and wage losses paid under workers'
compensation and other similar programs when employ-
ees are injured in motor vehicle accidents. Currently, an
144
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SECTION 8. Technical Matters

(a) Thisactshall he liberally construed and applied in order tofully promote
its underlying purposes.

(b) The provisions o f this act shall not be amended bu the Legislature except
tofurther its purposes by a statute passed in each house by roll call vole entered
in the journal, tivo-thiras of the membership concurring, or by a statute that
becomes effective only when approved by the electorate.

(c) If any provision of this act or the application thereof to any person or
ciivumslances is held invalid, that invalidity shall not affect other provisions or
applications o fthe act which can be given effect without the invalidprovision or
application, and to thisend the provisions of this act are severable.
employer may recover the cost of benefits—such as
workers’compensation—it provides to an employee who
was injured in an accident by another person who was at
fault.

3. Additional Recovery. Permits an injured person to
recover costs in excess, of the no-fault basic benefits by
suing the party at fault for the accident.

4. Noneconomic Losses. Pronibits recovery for non-
economic losses (such as pain and suffering), except in
cases involving (a) death or (b) serious and permanent
disfigurementorinjury. It would not limit the right to sue
for damages in cases involving (a) the operation of an
uninsured vehicle, (b) harm caused intentionally, or (c)
specified crimes

5. ‘Attorney Fees. Limits plaintiffs’ attorney contin-
gency fees in motor vehicle accident cases involving
bodily injury to the following: (a) 15 percent of the basic
no-fault benefits recovered; (b) 33.3 percent of the first
$50,000 recovered over the basic benefits; (c) 25 percent
of the second $50,000 recovered over the basic benefits,
and (d) 15 percent of the recovery over $100,000.

6. Premium Reduction. Requires insurance compa-
nies to reduce—by 20 percent for a two-year period (July
1989 through June 1991)—tf average statewide pre-
mium rates forspec'” ’v/'r motor vehicle insurance.
This would includ. sic bodily injury liability,
uninsured motorist ai.1l basic no-fault benefits provided
under this measure. This reduction does not apply to the
personal properly liability damage, collision and compre-
hensive portions of a motor vehicle insurance policy.

Other Insurance-Related Provisions

The measure enacts other motor vehicle insurance-
related provisions including the following.

1. Claims Settlement Practices. Requires that dis-
putes between an insurance company and persons other
than policyholders be settled by arbitration rather than
by court action.

2. Penalty. Increase- the penalty from an “infraction”
to a "misdemeanor" fo: econd and subsequent convic-
tions for violation of the current financial responsibility
laws.

3. Insurance Fraud. Increases the authority of the
Insurance Commissioner to investigate and prosecute
insurance fraud.

4. Premium Discounts. Permits, but does not require,
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Claims Made Professional Liability Premium Schedule
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First Year New Doctor Rule Rates0O Retroactive Date 1/ 1/SSOr Later
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253.75
291.75
443.75
494.50
634.00
912.75
1,267.75
1.724.00

2.000.0

ANNUAL

2
000.000

QUARTERLYV

LIM
0

142

852
1,217
1.400
2. 130
2. 373
3. 169
4.563
6,591
9. 240

TS
14

185.50
213.00
304.25
350.00
532.50
593.25
792.25
1.140.75
1.b47.75
2.310.00

3
.0U0.000

QUARTERLY

LIMI}S 4
5.000.000/5.000.000

ANNUAL

928
1.065
1.521
1.750
2.662
2.966
3.961
5. 704
8.739

11.550

QUARTERLY

232.00
266.25
380.25
437.50
665.50
741.50
990,2b
1.426.00
2.059. 75
2.887.50

oczikdb1?

*These rates apply anly In physicians entering the praeth.- of medicine for lliefirst time after completion of a residency, fellowship training or military service.

(i2no Claremont Avenue, Oakland, California 94818-1324
Telephone (415) 428-9411/ Firorn outside California (801227-4527



ALASKA

Claims Made Professional Liability Premium Schedule

Effective June I. 19SS

Limits of Liability: 5,000,000 Each Claim / 5,000,000 Annual Aggregate

RS RIS SRR

01/01/88 OR LATER 01/01/87 - 12/31/87
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL ~ QUARTERLV ANNUAL ~ QUARTERLV
1. COVERAGE CLASS 1 3.7 12 928 7.296 1.824
2. COVERAGE CLASS 2 4.260 1.065 8.376 2.094
3. COVERAGE CLASS 3 6.084 1.521 11.968 2.992
4. COVERAGE CLASS 4 7.000 1.750 13.760 3.440
5. COVERAGE CLASS 5 10,648 2,662 20.940 5.235
6. COVERAGE CLASS 6 11.864 2,966 23,336 5.834
7. COVERAGE CLASS 7 15.844 3.961 31. 160 7,790
8. COVERAGE CLASS 8 22.816 5,704 44.872 11,218
9, COVERAGE CLASS 9 32.956 8.239 65,812 16.203
10. COVERAGE CLASS 10 46.200 11.550 90,856 22.714
11. NURSE/TECHNICIAN 256 64 504 126
12. PHYSIOTHERAPIST 512 128 1.008 252
13. PHVS ASST/NURSE PRAC 612 153 1.200 300

The Itelmactive Dale is the original date of your first M1KC ]>nlicy.

ANNUAL

9.272
10.648
15.212
17.492
26.620
29.660
39.612
57.040
82 .388
115.496

640
1.280
1.524

BATEL  REDRGACTIVE OATES  RETROACTIVE OATES:
2/31/86  01/01/85 - 12/31/85  08/01/75 - 12/31/84
OlJARTERLV ANNUAL ~ quarterly annual  QUARTERL
2.3 18 10.016 2,504 10.880 2. 720
2.662 11.500 2.875 12.496 3,124
3.803 16,428 4.107 17,848 4,4p2
4.373 18.892 4.723 20.524 5,131
6.655 28.748 7.187 31.232 7.808
7.4 15 32.036 8.009 34.804 8.701
9.903 42.780 10.695 46.476 11.619
14.260 61.604 15.401 66.924 16.73 1
20.597 88.980 22.245 96.668 24.167
28.874 124.736 31.184 135.516 33.879
160 692 173 752 tea
320 1.384 346 1.500 375
381 1,644 411 1.768 447

6250 Claremont Avenue, Oakland, California 94618-1324
Telephone (415) 428-9411 / From outside California (800) 227-4527



DOCTORS COVERAGE
CLASSIFICATIONS

COVERAGE CLASS 1
COVERAGE CLASS 2
COVERAGE CLASS 3
COVERAGE CLASS 4
COVERAGE CLASS 5
COVERAGE CLASS 6
COVERAGE CLASS 7
COVERAGE CLASS 8
COVERAGE CLASS 9
COVERAGE CLASS 10

© °°_\|<:bu-|_;>¢,~_-,,\_.,'A

—_
o

11. NURSE/TECHNICIAN
12. PHVSI0THERAPIST
13. PHVS ASST/NURSE prac

ALASKA

CovTLidyM - [

Medical Insurance Exchange ofCaTi‘vf*o

Claims Made Professional Liability Premium Schedule

Limits of Liability: 2,000,000 linch Claim / 4,000,000 Annual Aggregate

Rt e e
0t/01/88 OR LATER 01/01/87
ANNUAL  QUARTERLY ANNUAL

2,968 142 5,836
3,408 852 6. 704
4.868 1,217 9,576
5,600 1.400 11,008
0,520 2. 130 16,752
9.492 2,373 18.668
12,676 3, 169 24.928
18,252 4,563 35,896
26,364 6,591 51 .852
36,960 9.240 72.688
200 52 404
412 103 808
400 122 960

The liclrtiiicTivp Date is the original dalt: of your first MIEC ixjliey.

QUARTERLY

1.459
1.676
2.394
2. 752
4. 180
4,667
6.232
8.974
12,963
18,172

101
202
240

ANNUAL

7.420
8,520
12.168
13.996
21.296
23.728
31.688
45,632
65,912
92 .396

512
1.024
1.220

QUARTERLY

1.855
2. 130
3.042
3.499
5.324
5.932
7.922
11.408
16,478
23.099

128
256
305

L

n

FOURTH VEAR RATES
SISO S5
ANNUAL ~ QOARTtRLV
§.012 2.003
9. 200 2.JU0
13.144 1. THh
15.11b J.779
23.000 5. 760
25.628 h.407
34,224 8.556
49.284 12.321
71. 104 17.796
99.788 24,947
556 139
1. 108 211
1.316 329

1yt

a

Kllirtivrjmu. I, m s

FIFTH VEAR RATES

RO
ANNUAL ~ OUARTERL
8. 704 2. 170
9.996 2.499
14.2H0 3.5 70
16.420 4. 1U5
24988 b. 24/
27.844 b.9b 1
37.184 9.296
53 .540 13.385
77.336 19.334
108,412 27.103
600 150

1.200 300
1.428 357

6250 Claremont Avenue, Oakland, California 94618-1324
Telephone (415) 428-9411 / From outside CaliforniaJSOO) 227-4527



ALASKA

Claims Made Professional Liability Premium Schedule
Limits of Liability: 1,000,000 Each Claim / 3,000,000 Annual Aggregate

Kiicciiw Jun.- I. hiss

FUTLIEE MR SR GRMIS U B SMIERHES b

01/01/88 OR LATR 01/01/87 - 12/31/87  01/01/86 - 12/31/86 ~ 01/01/85 - 12/31/85  08/01/75 - 12/31/8
DOCTORS COVERAGE
CLASSIFICATIONS ANNUAL ~ QUARTERLY ANNUAL ~ QUARTERLY ANNUAL  QUARTERLV ANNUAL  QUARTERLV ANNUAL ~ QUARTERL
1. COVERAGE CLASS 1 2.232 538 4.388 1.119/ 5,580 1.395 li.n/a Ll li. 544 l.bto
2 COVERAGE CLASS 2 2,840 710 5,584 1.39b 7.100 1115 7.hoV 1.917 §.J32 2.UBJ
3. COVERAGE CLASS 3 4,060 1.015 7.980 1.995 10. 144 2.536 10.952 2. 138 11.900 2.975
4, COVERAGE CLASS 4 4,660 1,167 9. 176 2. 294 11.664 2,916 12.596 3. 149 1J.b84 3.421
5. COVERAGE CLASS 5 7, 100 1775 13,960 3.490 17,748 4,437 19.168 4.1797 20.824 5. 20b
6. COVERAGE CLASS 6 1,912 1.970 15,556 3,889 19,776 4.944 21.356 5.339 23,204 5.801
7. COVERAGE CLASS 7 10.144 2,536 19,944 4,986 25,352 6,336 27,380 6,845 29.748 1.477
8. COVERAGE CLASS 0 14,604 3,651 20.720 7. 180 36.500 9. 127 39.428 9,857 42.832 10.70H
9. COVERAGE CLASS 9 20.284 5,071 39,800 9,972 50.704 12.676 54.760 13,690 59.492 14.873
10. COVERAGE CLASS 10 27,584 6,896 54,244 13,561 68,956 17,239 14.472 10,618 80,904 20,226
11. NURSE/TECHNICIAN 172 43 336 84 428 107 464 116 500 125
12. PHYSIOTHERAPIST 344 86 672 168 856 214 924 231 1.000 250
13. PHVS ASST/NURSE PRAC 408 102 800 200 1,016 254 1.096 274 1.192 298

6250 Claremont Avenue, Oakland, California 04618-1324

The Itrtroaclive Dale is the original date of your first MItiC policy. Telephone (415) 428-9411 / From outside California (800) 227-4527
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DOCTORS COVERAGE
CLASSIFICATIONS

1. COVERAGE
2. COVERAGE
3. COVERAGE
«. COVERAGE
5. COVERAGE
6. COVERAGE
7. COVERAGE
8. COVERAGE
9. COVERAGE
10. COVERAGE

CLASS
CLASS
CLASS
CLASS
CLASS
CLASS
CLASS
CLASS
CLASS
CLASS

oowmmpw,\_"_‘

1. NURSE/TECHNICIAN

2 PHYSIOTHERAPIST
3. PHVS ASST/NIIRSE PRAC

FIRS H
RETROACTIVE DATES: RETROACTIVE OATES: RETR
01/0 01/01 01/0

MIEC

ALASKA

Claims Made Professional Liability Premium Schedule
Limits of Liability: 500,000 Each Claim / L~IO.0O00 Annual Aggregate

Kiit-ciive-Jnu* 1. I'm

[FTH VEAR RATES

H R F
OACTIVE DATES: RETROACTIVE DATES: RETROACTIVE OATES:
1 01/01 - 1 08/01

T VEAR RATES SECOND_YEAR RATES T
175 - 12/31/84

1/88 OR LATER 107 - 12/31/07

ANNUAL ~ QUARTERLY ANNUAL ~ QUARTERLY ANNUAL ~ QUARTERLV ANNUAL ~ QUARTERLYV annual  QUARTERL

1.900 475 3.132 933 4.744 1. 106 5. 120 1.200 5.564 1.391
2.416 604 4.748 1.187 6,036 1.509 6.516 1.629 7.080 1,770
3.448 862 6.784 1.696 8.620 2. 155 9.312 2.328 10.116 2.529
3.968 992 7.800 1.950 9.912 2.478 10.708 2.6717 11.632 2.908
6.036 1.509 11.868 2.967 15.084 3.771 16.292 4.073 17.700 4.425
6. 724 1.681 13.224 3.306 16,808 4.202 10.152 4.538 19.724 4,931
8.620 2. 155 16,952 4,238 21 540 5387 23.212 5.818 25.234 6.321
12.412 3. 103 24.412 6. 103 31.032 7.758 33.512 8.378 36.408 9. 102
17.240 4.310 33.904 8.476 43.096 10,774 46.544 11.636 50.568 12.642
23.444 5,861 46.108 11,527 58.612 14.653 63.300 15.825 60.772 17.193
148 37 288 12 364 91 392 98 428 10
292 13 572 143 728 182 104 196 052 213
348 87 680 170 864 216 932 233 1.012 253

6250 Claremont Avenue, Oakland, California 94618-1324
Telephone (415) 4284)411 / From outside California (800) 227-4527

Thr Hctrnactive Date is tlio original date of your first MIEC policy.
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ALASKA

1988 Coverage Classification and Premium Schedule

If you praclicc in more tlian one specialty, use the highest rated specialty.

Specialty
Administrative Medicine

Allergy

Anesthesiology

Assisting at Surgery

(‘aid mingy *

Cnrdiuvasculnr Surgery

(ailnii KRectal Surgery

I)enuatulugy, Excluding lluirTransplaiils
Dermatology, Including Ilair Transplants
Dermatology—liposuction

Emergency Medicine

Endocrinology™

Family Practice General Practice

—So Surgery

— Less than 5V of income from performance

of Surgery

—."or more of income from performance
of Surgery

—Including Obstetrics

— Including 57 or more income from
any coinbiuatnn of Orthopedics,
f’jnccology. ENT Surgery

Gastroenterology™*

Geueial Preventive Medicine

(h-ncral Surgery

G\ nccology (Only)

Iland Surgery

llcad& Neck Surgery

Hematology™

Industrial Medicine

Infectious Diseases*

Internal Medicine*

Neonatology*

Neoplastic Diseases*

Nephrology*

Class

4

5

10

3
10
3
|

10

o

N =W N NW N —0oW o w

Specialty

Neurology, Excluding Invasive Procedures

Neurology, Including invasive Procedures

Neurological Surgery

Nuclear Medicine*

ORGYN

Occupational Medicine (Not Industrial)

Ophthalmology, F.scinding Radial
Kcralntomv

Ophthalmology, Including Radial Keratotomy
or 57 or more from cosmetic surgery

(htimpcdics, Excluding Spinal Surgery and
use of (.'hymopapain

Oithopedics, Including Spinal Surgery and
use ol (lliyiiiopapaiu

Otolaryngology

Otnlarx ngologv —57 oi more Irom
(.'osmetic Surgery

Pathology

Pediatrics

Pcdinliic (‘ardiology

Pediatric Surgery

Physical Medicine and Rehabilitation

Plastic Suigcry

P.svchialry* *

Psychiatry. Child**

Public llealth

Pulmonary Diseases*

Radiology, Diagnostic and Therapeutic

Radiology, l)iagupstic Only*

Radiology, Therapeutic Only*

Rheumatology*

Thoracic Surgery, Excluding Cardiovascular

Urgent (.‘arc Medicine

Urology

eIncludes all procedures, including Invasive Diagnostic Procedures, considered usual
and customary to and within the training and purview of the specialty.
‘eWithout E (n‘or drug shock therapy. With ECT oi drug shock therapy, use Class 3.

Partnership'Corporation Liability and Full 1 ime Employed
Physicians — 7V il all p.uincis/sh.iirlinldcis and employed dnclois
have §500,000/ 1.500.000 limits, 2.57 il all pal tneis/sli.tieliolili rs and
emploved doctors have$ 1.000,000 3.000,000 limits or liighci. I-till
Time Employed I’hysii i.ms must i.my limits at least Kpial to

employ it. Employe! will he charged a pen Ullage ol the pit  on
<li.iiged lor the emploved physician si lassilie.ilion at employri s
limits.

Secretaries. Receptionists and Bookkeepers — N<*<haute

Optional ('overages:
Professional premises/limited non-owned automobile liability
(‘ox eis eeitain liabilities lor injoiiessustained by the publicor lor
damage lo propeltv ol thinlpersons at sournllices. 11 also insets

ail .inloiiiohile (not owned, Ii'llteil m leased tu \uu I in the inmse nl
\ourprolessioii.il piaeliee, up to $100,UlU Im bodily iliiii>and
$25,000 lor pinpeitx damage. Reler In the policy Im emeiage
specifies.

ILIMITS OF LIABILITY- hmhly liilin>. $5(10.000 c.uli <l.mn aggie
gate, or $1000,000 each claim 'aggicgatc 1to eoim ide xitli pioles-
sioual liability limits, hut not higher than $1.000.000), Tiopei tx

damage. $100.000.

ci.ms’ prolessional offices. (3 inies and other picmisos: ielor to Ml le(..

Defense coverage for miscellaneous liability
Pioxidesop to $100.000 legal deleose coxciage only lor alleged acts
or omissions invulx ing.
e (j'Nain fix il actions or proceedings, im hiding a plixsii i.m s acts
nr omissions as an ollieei ol a ii.ilion.il. state m lot.ilmedie.il
or specialty soeielv;

employee;
« breach ol conliacl or oil na alleged luisitinduct m the li.itllie ol
a cuminrrci.il or lee dispute ai ising Imm |imlessimi.il pint tue.
 Assault, battery, lalse arrest or peisooal icstrnmt. main imis
piosei iitiiiti or conspiracy aiismg Imm piolession.il piai tire.
This optional coverage is lolly ilrsciiheil in Palt v n| the MI E( m
policy ami is snhjeet to the trims ami conditions ol the policy and
endorsements actually issued. MI E( I pays 'Jb7 ol legal expenses to
a maximum umouiit ol $100,000.

PREMIUM: Individuals and solo pinlcssioual corporation.

$1.800 per year. Individuals with more than 10einpluxees, medical
eoipiiialiuus with more than one plixsieiau shaieholder, paitiieiships.
lahoialoiies and all other non-individual poliex holders should
contact MI EC! lor a special application and picniium ipiot.ilion.



MEMORANDUM February 17, 1989

SUBJECT: Civil Actions - HB 166
TO: Representative Sam Cotten
FROM: Michael F. Ford

Legislative Counsel

The following is a sectional analysis of HB 166:
Section 1 - Findings and purpose.

Section 2 - Requires that an action for personal injury,
death, or property damage be brought within six years of the
date of injury, if caused by a product or by construction,
or within six years of the last act alleged to be the cause
of the injury. Periods of disability, such as minority,
incompetency, or imprisonment do not extend the six year
period. This section does not apply if the personal injury,
death, or property damage was caused intentionally, or if
another shorter period of limitation applies.

Section 3 - Removes actions for personal injury, death, or
property damage, from the existing two year statute of
limitations.

Section 4 - Requires that an action for personal injury,
death, or property damage be brought within two years of the
time the person had the right to bring the action. The two
year period 1is not extended for any period of disability,
such as minority, 1incompetency, or imprisonment. The
section does not apply if a shorter period of limitation is
imposed.

Section 5 - Requires that clear and convincing evidence of
malice, bad motive, or reckless indifference to the inter**
ests of another exist before punitive damages may be award—
ed.



Representative Sam Cotten
Page 2
February 17, 1989

Section 6 - Prohibits a person from recovering damages for
personal injury or death i1f the injury or death occurred

while the person was committing a crime and the person has
been convicted of the crime. Crime includes a felony or a

misdemeanor.

Section 7 - Provides that a person who commits a crime that

results in personal injuries to that person is not prevented
from recovering damages for personal injury or death, if the
person liable was also engaged in the commission of a crime

and has been convicted of the crime. Also defines the term

"*crime”?, to include a felony or a misdemeanor.

Section 8 - Requires that if a portion of a judgment 1is owed
to an attorney under a contingent fee agreement, that por—
tion must be reduced to a present value and paid in a lump
sum, rather than as a part of periodic payments ordered by

the court.

Section 9 - Requires that the court include an amount for
inflation, when ordering that future damages be paid by pe—
riodic payments.

Section 10 - Prohibits recovery of damages for personal in—
jury, death, or property damage caused by an act or omission
within the official duties of a member of the board of di—
rectors or an officer of a public corporation, or electric
or telephone cooperative, unless the act or omission con—

stituted gross negligence.

Section 11 - Allows a person to only recover damages that
are in excess of compensation received from other sources,
such as private or government insurance. Also requires the
court or jury to be informed of the tax implications of an

award of damages.

Section 12 - Lowers the legal rate of interest that may be
awarded on judgments from 10.5Z to eight percent, unless
otherwise agreed by contract.

Section 13 -Prohibits the award of prejudgment interest
for future economic ornoneconomic damages.

Section 14 -Technical amendment.

Section 15 -Prohibits an award of nonmonetarydamages in
excess of $50,000, in a wrongful death action.



Representative Sam Cotten

Page 3
February 17, 1989

Section 16 - Prohibits the court from awarding attorney fees
in a civil action for personal injury, death, or property
damage, unless specifically authorized by statute or by
agreement of the parties.

Section 17 = Limits the liabilityof a hospital for civil
damages caused by aperson who is not an employee. Requires
the hospital to post notice that certain individuals are not
employees. Provides that the limitation does not apply to
liability based on the hospital®s own negligence or inten—
tional misconduct. Adds certain definitions.

Section 18 - Requires the director of the division of insur—
ance to annually report to the legislature regarding medical
malpractice insurance rate changes occurring as a result of
certain court decisions.

Section 19 - Limits theright of a person to bring an action
against apeace officer or member of the emergency service
patrol when taking an intoxicated person into custody, un-—
less the act or commission was grossly negligent, reckless
or intentional.

Section 20 - Repeals (1) a limit on recovery of noneconomic
damages contained in AS 09.17.010(c),(2) an exception to the
award of future damages contained in AS 09.17.040(c), and
(3) a section regarding consideration of collateral benefits
in a medical malpractice action contained in AS 09.55.548.

Section 21 - Requires the Department of Commerce and Econom-
ic Development to report to the legislature regarding the
effect of certain insurance claims on the civil justice sys—

tem.

Section 22 Notice of amendment to the civil rules of

court.

Section 23 - Notice of amendment to the civil rules of
court.

Section 24 - Applicability.
Section 25 - Effective date.
MFF: kb

wkk2/022
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Citizens'Coalition For Tort Reform

March 15, 1989

Rep. Sam Cotten

Speaker of the House

Alaska State Legislature

Juneau, Alaska 99811

Dear Mr . Speaker,

Recently we have received a wide variety of documents

in support of our continued quest for comprehensive tort

reform. We would Ilike to share some of those letters

and resolutions with you.

Submitted, for the record, are communications from:
Alaska Chapter, The American Institute of Architects
Alaska Dental Society
Alaska Society of Professional Engineers
Anchorage Branch, American Society of Civil Engineers

Anchorage Chamber of Commerce

CH2M Hill, 1Inc. (Including Rationale for Statutes of
Repose, American Consulting Engineers Council)

Consulting Engineers Council of Alaska
Cordova Medical Clinic
Greater Ketchikan Chamber of Commerce Resolution

Institute of Electrical & Electronics Engineers,
Inc., Alaska Section

Maniilag Association on behalf of its Member
Villages; Ambler, Buckland, Deering, Kiana,
Kivalina, Kobuk, Kotzebue, Noatak, Noorvik,
Selawik, Shungnak

Quzinkie, City of - Resolution 89-4

P.O. Box 2-++'668
Anchorage \laska 99520
Phone: 561-6/50



Petersburg, City of
PEPP (Professional

Alaska Chapter

Providence Hospital,
Administrator

Engineers

- Resolution No.

in Private

Sister

Dona Taylor,

1170-R

Practice),

Providence Hospital, Kaaren R. Johnson, Associate

Administrator, Progranm Service Development

Soldotna, City of - Resolution 89-5

Structural Engineers Association of Alaska

Valdez, City of - Resolution No. 8905

Yukon Equipment, Inc.
We sincerely hope these messages, along with the many
others you have received, or will receive, will
encourage the House to (1) report HB166 out of
committees with "Do Pass"™ recommendations and then (2)
promptly adopt the bill.
The mandate of Alaskan voters will then be fulfilled.

Very truly yours,

David A. McGuire, M.D

Chairman



AIAMKA THAPTFR

THE AMERICAN INSTITUTE OF ARCHITECTS
P.0. BOX 10-3563 « ANCHORAGE, ALASKA 99510

Citizens Coalition For Tort Refornm
P.0O.Box 201668

Anchorage, Alaska 99520

(907) 561-6250

The Members of the 16th Alaska State Legislature,

We are writing to you to express the Alaska Chapter, American
Institute of Architects support for the immediate enactment
of Alaska®™s tort reform agenda.

We cannot emphasize enough the importance of tort reform to
Alaska®s Architectural and Engineering professions. Our
professions liability insurance has become prohibitively
expensive and it is tenative on continued availability in
Alaska at any price.

It is essential that Tort Reform legislation be passed this

year. The practices and future of many A/E firms hang 1in the
balance.

Because insurance underwriters will not positively respond to

a vauge or impotent bill, it is imperative that the Legislature

develope effective Tort Reform legislation.

Tort Reform (in general) and reinstating the Statute of Limit—
ation and repose is the Alaska Chapter American Institute of
Architectures number one legislative priorty. Our goal 1is to
rest only when such significant legislation is enacted.

The Alaska Chapter American Institute of Architecture desires
that the 16th Legislature enact Alask®s Tort Reform Agenda.



Alaska Dental Society
3400 Spenard Road, Suite 10
Anchorage, Alaska 99503
(907) 277-4675

January 20, 1989

David A. McGuire, M.D., Chairman
Citizens"™ Coalition for Tort Reform
P.0. Box 201668

Anchorage, Alaska 99520

Dear Dr. McGuire:

Tlie Alaska Dental Society has heartily endorsed the newest agenda for tort
reform legislation and would like to communicate our support to Coalition
members and to the members of the 16th Alaska State Legislature.

Certainly, our most immediate appeal is to emphasize the importance of passing
this particular agenda during this legislative session. The mandate for
constructive tort reform was overwhelmingly stated by the Alaska electorate
last November, and it appears the once heard opposition that the matter is

too complicated has been defeated at the polls. This proposed agenda, issue
bv issue, presents effective, comprehensive tort reform legislation.... badly

needed in Alaska. We vote YES!

President
Alaska Dental Society

cc: Sam Kito
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Anchoragt Chapfar
P.O. Box 10-0833 Anchoragt, Alaska 995KMIB33

January 19, 1989

Members of the 16th Alaska State Legislature
c/o Citizen's Coalition for Tort Reform
P.O.Box 201668

Anchorage. AK 99520

Re: Tort Reform Legislation

Senators and Representatives of the 16th Legislature:

The Anchorage Chapter of the Alaska Society of Professional
Engineers (ASPE) is a strong supporter of the Coalition's efforts to
secure passage of comprehensive and efficient tort reform
legislation. In fact, many of our members helped obtain signatures
for the initiative petition process which resulted in Ballot Measure

#2.

Our chapter membership of approximately 110 professional
engineers supports the eleven reforms the Coalition is asking the
legislature to pass this session. Some of these reforms, such as the
statutes of limitations and repose, and the cap on non-economic
damage awards, are of more importance to the design profession that
others, however, | believe all are important lo us as citizens. It is
evident that the present tort laws are costing us all money, not just
the plaintiffs and defendants. This is apparent through the ever-
increasing cost of insurance - business insurance, automobile
insurance, homeowner’s insurance, etc.

The tort reform legislation is not intended to deprive injured parties
of fair and just compensation. Rather it is intended to introduce

fairness and predictability to the process.



Members of the 16th Alaska State Legislature
January 19, 1989
Page -2-

Our society supports these reforms. | believe the people of Alaska
support these reforms as evidenced by the recent overwhelming
passage of Ballot Initiative #2. ASPE urges each and everyone of you
to seriously consider and support meaningful tort reform legislation
this session. We ask that you not allow the proposed legislation be
butchered, so that what is passed in the name of tort reform has
little practical meaning, as was done in 1986.

Many of us will be monitoring the progress of this important
legislation. Please don't allow it to become stuck in one committee or

another.

We look forward to a successful and productive legislative session.
Good luck!

Very truly yours,

Anchorage Chapter,
Alaska Society of Professional Engineers

Chapter President



ANCHORAGE BRANCH

AMERICAN SOCIETY OF CIVIL ENGINEERS

January 16, 1989

Dear Members of the 16th Alaska State Legislature:

RE: TORT REFORM LEGISLATION

As President of the Anchorage Branch of the American Society of

Civil Engineers, 1 represent nearly 600 civil engineers 1in the
Anchorage area. These civil engineers <come from the private
sector, the public sector and academia. One 1issue that continues
to be of interest to this diverse group of professionals 1is the

enactment of effective, comprehensive tort reform legislation.

Members of the Anchorage Branch were encouraged by the passage of
Ballot Measure #2 which takes joint Uliability off the books in

Alaska.

The Alaska voters passed Ballot Measure #2 by an

overwhelming majority - 72% voted "yes". It is now incumbent on
the 16th Alaska State Legislature to take this mandate and enact
effective, comprehensive tort reform legislation.

The Anchorage Branch fully supports the continuing efforts of the
Citizen"s Coalition for Tort Reform to seek the reforms necessary
to enable Alaska to have a justice system that serves everyone's
interests. In particular, the Anchorage Branch expects the
Legislature to address the following reforms this year:

0

clarify the conditions under which punitive damages can
be awarded;

preclude a person from recovering damages when his/her
injuries or death occurred while committing a crime
(felony or misdemeanor), unless the person liable for the
damages was committing a crime when the death of injury
occurred;

at the request of any party in the suit, allow the court
to order that a judgement award for future damages
(economic and non-economic) be paid to the maximum extent
feasible 1in periodic payments rather than lump sum and,

in such cases, require the attorney®"s contingent fee to
be reduced to present value and paid in a lump-sum;

add electrical and telephone cooperative board members
and officials to the list of persons with limited
liability when carrying out their official duties;



TORT REFORM LEGISLATION
PAGE 2

o exempt personal injury, death and property damage suits
from the application of Alaska Civil Rule 82, so that the
court cannot award payment of the prevailing party®s
attorneys fees unless authorized to do so by statute or
by an agreement between the parties to the suit;

0 limit the liability of hospitals for the negligence of
non-employees;

0 prevent a person from taking civil action against a peace
officer or an emergency service patrol member for a
non-malicious decision to take or not to take an
intoxicated or incapacitated person into protective
custody or to release such a person from custody;

0o cap the amount of non-economic damage awards for all
personal injuries at $500,000;

0 reduce the amount the injured party may recover by the
amount he or she 1is compensated for those injuries from
collateral sources, e.g. another successful lawsuit;

0 repeal the existing provision that allows parties to
agree not to reduce the award of future damages, such as
lost income, to present day value and;

o provide for equal and uniform application of Alaska“s
statutes of repose and limitation.

Tort reform is of utmost 1importance to the nearly 600 members of
the Anchorage Branch of the American Society of Civil Engineers.
We will be closely following the 16th Alaska Legislature. Our
members expect the Legislators we sent to Juneau to pass nothing
short of effective, <comprehensive tort reform legislation this

year.

Sincerely,

THOMAS S. WOLF, P.E.
President, Anchorage Branch
American Society of Civil Engineers
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Executive
Summary

I. The State needs to develop a
strategic financial plan to reduce
spending to a sustainable level.

Two constitutional amendments are
needed:

(1) A40/30/30 allocation of Permanent
Fund earnings
(2) Limitations on State spending.

II. Provide economic development
incentives to foster development:

(1) Stable taxes

(2) Anchorage Economic Development
Corporation's seven incentives

(3) Establish an independent Anchorage
Airport Authority

(4) Increased tourism funding will yield rapid
returns to Alaska

(5) Revise Alaska Industrial Development and
Export Authority statutes

(6) Develop the mariculture industry

£00. Regulatory and statutory reform
to include:

(1) Tort reform

(2) Revise the "Flight to Return
Transportation™

(3) Allow alternative methods of
compensation for overtime

(4) Emphasize "one stop shopping”

(5) Reform procurement policies

IV. Capital projects:

(1) Maintain the Railbelt Fund for railbelt
energy projects

(2) Support area-wide cooperative capital
projects

(3) Study a deep water Fire Island port

(4) Fund a scaled down Anchorage

courthouse

V. Land and natural resource issues:

(1) Adequately fund ANWR promotion

(2) Oppose further wilderness designation In
Alaska

(3) Allow reasonable military training on
State lands

VI. Support quality of life issues:

(1) Keep Alaska Psychiatric Institute in
Anchorage

(2) Maintain social service block grant
funding

(3) Provide for needed "base level” arts
funding

(4) Support adequate highway maintenance

(5) Adopt Crime Commission proposals

200M mberbusmesses
§000E mPoyees

8 Committees
verd00 Volunteers

Representing: %
1
0



Engineers
Planners
Economists

Scientists

February 21, 1989

Representative Dave Donley
Chairman, House Labor & Commerce Committee

House of Representatives
P.0. Box V
Juneau, AK 99811

Dear Representative Donley:
Subject: House Bill No. 166, Tort Reform

I am writing to urge your favorable consideration of HB 166,
the omnibus tort reform bill.

This bill will bring essential judicial reform to many public
and private business sectors. In the case of my own business,
reestablishing Statutes of Repose and Limitation, as provided
in Sections 09.10.052 and 09.10.070 of the bill, 1is especially

vital.

A copy of a "rationale" paper put out by the American Consult—
ing Engineers Council 1is attached. This paper lists five
important reasons for a strong statute of repose. These are
all patently fair reasons which we believe should transcend

any argument that a statute of repose is a special interest

issue.

The stated purpose of HB 166 1is, ™. . .to create a more
equitable distribution of the cost and risk of injury and
increase the availability and affordability of insurance.”

For companies such as CH2M HILL, which has been established 1in
Alaska for over 20 years, the fulfillment of that purpose by
passing statutes of repose and limitation is essential to the

future stability of our business.

Thank you 1in advance for your positive support of HB 166.
Sincerely,

S 7.

Dan M. Rowley, P.
Alaska Regional Manager

bja:079:34

CH2M HILL INC. Anchorage Office Denoll Towen North. 2550 Denali Street. 8th Floor. W7.278.2551
Anchorage. Alaska 99503
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February 21, 1989

Representative Max F. Gruenberg, Jr.
Co-Chairman, House Judiciary Committee
House of Representatives

P.0O. Box V

Juneau, AK 99811

Dear Representative Gruenberg:
Subject: House Bill No. 166, Tort Reform

I am writing to urge your favorable consideration of HB 166,
the omnibus tort reform bill.

This bill will bring essential judicial reform to many public
and private business sectors. In the case of my own business,
reestablishing Statutes of Repose and Limitation, as provided
in Sections 09.10.052 and 09.10.070 of the bill, 1is especially

vital.

A copy of a "rationale"” paper put out by the American Consult—
ing Engineers Council 1is attached. This paper lists five
important reasons for a strong statute of repose. These are
all patently fair reasons which we believe should transcend

any argument that a statute of repose is a special interest
issue.

The stated purpose of HB 166 is, ". . _.to create a more
equitable distribution of the cost and risk of injury and
increase the availability and affordability of insurance.™

For companies such as CH2M HILL, which has been established in
Alaska for over 20 years, the fulfillment of that purpose by
passing statutes of repose and limitation is essential to the
future stability of our business.

Thank you 1in advance for your positive support of HB 166.

Sincerely,

Dan M. Rowley, P,
Alaska Regional Manager

bja:079:34

CH2M HILL INC. Anchorage Office Denali Towers North. 2550 Denali Street. 8th Floor. 907.278.2551
Anchorage. Alaska 99503



Engineers
Planners
Economists

Scientists

February 21, 1989

Representative Peter Goll

Co-Chairman, House Judiciary Committee
House of Representatives

P.0O. Box V

Juneau, AK 99811

Dear Representative Goll:
Subject: House Bill No. 166, Tort Reform

I am writing to urge your favorable consideration of HB 166,
the omnibus tort reform bill.

This bill will bring essential judicial reform to many public
and private business sectors. In the case of my own business,
reestablishing Statutes of Repose and Limitation, as provided
in Sections 09.10.052 and 09.10.070 of the bill, 1is especially

vital.

A copy of a "rationale"™ paper put out by the American Consult-—
ing Engineers Council 1is attached. This paper lists five
important reasons for a strong statute of repose. These are
all patently fair reasons which we believe should transcend

any argument that a statute of repose is a special interest

issue.

The stated purpose of HB 166 1is, ", . .to create a more
equitable distribution of the cost and risk of injury and
increase the availability and affordability of insurance.”

For companies such as CH2M HILL, which has been established 1in
Alaska for over 20 years, the fulfillment of that purpose by
passing statutes of repose and limitation is essential to the

future stability of our business.

Thank you 1in advance for your positive support of HB 166.

Sincerely,

Iy .
Dan M. Rowley, P.Ef
Alaska Regional Manager

bja:079:34

CH2M HILL INC. Anchorage Office Denali Towers North 2550 Denali Street. 8th Floor. 907.278.2551
Anchorage. Alaska 99503



T\ American Consulting Engineers Council

1015 Fifteenth Street N.W., Washington, D.C 20005 202-347-7474
December, 1987

Rationale for

STATUTES OF REPOSE

For actions arising out of "improvements to real property” a special statute exists in
many states to limit the time a claim can be brought for design deficiencies. These
special statutes are commonly called "statutes of repose.” They differ from statutes of
limitations in that the time period in which to bring an action usually begins to run from
the date of substantial completion of the project Under a statute of limitations, the
time period /egins on the date of injury or discovery thereof.

There are several important reasons to support a strong statute of repose:

1 Unlike most products, the useful life of an improvement to real
property can last for decades and even centuries. Evidence relative
to any claim brought years after completion might be lost or
destroyed, and witnesses may no longer be available. In addition, it
is terribly expensive and virtually impossible to maintain records
involving all past projects.

2. Data on claims filed for design deficiencies demonstrate
conclusively that the vast majority of design cases arise within the
first five years after completion of a project.

3. Once the owner accepts the project, all maintenance and
subsequent improvements are beyond the control of other parties,
including the designers of the project. Improper maintenance and
repairs (or inattention to necessary maintenance and upgrading) can
lead to numerous claims, and it is not fair to bring the design
professional into the suit.

4. Without a statute of repose, design professionals may be unfairly
exposed to evolving standards and technology being applied to a
dated project. Often, it is very difficult for a defendant to prove
what the "state-of-the-art" standards were at the time the project
was designed. As a result, a defendant’s design might be judged
against current standards.

5. The expense of living with liability exposure for an infinite period
of time is an unfair burden both for design professionals and their
clients. The cost of insurance to cover all past work, no matter
how long ago it was designed, against the tineat of litigation is an
expense carried by design professional and client alike.

It should be understood that even if the time period to make a claim against a design
professional has expired under a statute of repose, an injured plaintiff still has recourse
to seek and obtain compensation. A statute of repose for design deficiencies merely
helps the plaintiff to focus the action on the party or parties who may be truly at fault.

‘Sennng the Business and Professional interests of American Consulting Engreers Worldwide’



CONSULTING ENGINEERS P. 0. BOX 200345
COUNCIL OF ALASKA ANCHORAGE. AK 99520-0345

Members of the 16th Alaska
State Legislature

Pouch V

Juneau, Alaska 99811

Honorable Representatives and Senators
of the 16th Legislature:

The Consulting Engineers Council of Alaska (CECA) fully supports tort reform
and, in turn, urges your support of the reforms the Citizens Coalition for
Tort Reform intends to ask the Alaska State Legislature to address this

year.

In 1988, consulting engineers nationwide spent over $250 million on profes—
sional liability insurance. Overall, firms paid 4.5 percent of their annual
gross billings for professional liability insurance. On an individual basis,
insurance premium costs were highest (over 7 percent) for small (1- to
5-person) firms.

We estimate that the average cost for a firm to defend itself against a
lawsuit is over $20,000 per claim. In 1988, one-third of the claims brought
against consulting engineering firms were settled without payment to the
claimant. We are living in an environment that fosters frivolous claims
and, unfortunately, Alaska has more than its fair share of litigious oppor-
tunists.

Until a legal climate is created in this state that presents reasonable
insurance risks, we are going to be faced with exorbitant premium and
defense costs that force many firms to operate without professional lia—
bility insurance. Operating without PL insurance is not in anyone®s best
interest, least of all the public®"s. Tort reform is absolutely essential
to restore the level of professional service and insurance protection that
our public and private Alaskan clients need and deserve.

Dan M. Rowley, P.E
President



CORDOVA MEDICAL CLINIC

Arthur D. Tilgner, M.D. Larry A. Ermold, M.D. Oliver S. Osborn, M.D.

P.O. Box 310
Cordova, Alaska 99574
(907) 424-8200

March 3, 2989

Representative Dave Donley
P.0. Box V
Juneau, AK 99811

Dear Representative Donley: o

I"m a physician in Cordova. I"ve been in practice here for
18 years. I and my two partners are the”only available
medical care in the area, .We have been unable to afford
medical malpractice 1insurance for over.,*two years. Our
situation 1is desperate. I"ve never be.en sued but, as you
know, you can do something right thousands of times but, one
mistake will cost you dearly. I and my family stand to lose

everything that we"ve worked for should something like that

occur. We need your help.-

Would you please make every effort to get House Bill 166
through your committee and®"on its way to the floor.

Thank you so much for your c%psig ration.
Sincerelv yours,
~09

A.D. Tilgner, M.D.

ADT:tw
cc: Citizens"™s Coalition for Tort Reform



QReateR ketchikan ChamBGR of CommeRce

P.0. Box >957, ketchikan, alaska 99901
(907) 225-3184

February 22, 1989

David McGuire, M.D.
CITIZENS  COALITION FOR TORT REFORM

P.0. Box 201668
Anchorage, AK 99520

Dear Dr’(\QAAUiI’e:

With regard to your letter of January 12, 1989, please find
enclosed a copy of the Greater Ketchikan Chamber of Commerce

Resolution on Tort Reform.

Copies of the Resolution have been sent to Senator Jones,
Representative Taylor and Representative Davis.

Sincerely,

Ms. L. J. Bartholomew

President
Greater Ketchikan Chamber of Commerce

Enc.

to.r\.dc ac\uP>gric" !



QReaten ketchikan ChamBep of CommeRce

p.0. Box 5957, ketchikan, aiaska 99901
(907) 225-3184

COMPREHENSIVE TORT REFORM LEGISLATION
RESOLUTION

WHEREAS: The voters of Alaska demonstrated their strong support for tort
reform by passing Ballot Measure #2, enacting pure several liability, in the
1988 General Election by an overwhelming majority of 71.8%; and

WHEREAS: It is clear that the citizens of the State of Alaska want a
fair, efficient and consistent civil justice system; and

WHEREAS: Enactingpure several liability is only the beginning of the
reforms needed if Alaskais to have a civil justice system that will geta
higher proportion of damage payments into the hands of plaintiffs while
protecting the rights of defendants and the public, which ultimately pays the

bills; and

WHEREAS: The chaotic state of the civil justice system in Alaska adding
to the high cost of obtaining adequate insurance coverage is jeopardizing the
ability of local governments to provide the facilities and services that
communities in Alaska desire and need; and

WHEREAS: The 16thAlaska State Legislature has the opportunity toenact
comprehensive legislation that will result in a justice system that will best
serve the interests of all Alaskans;

NOW, THEREFORE, BE IT RESOLVED: That the Greater Ketchikan Chamber of
Commerce urges the 16th Alaska State Legislature to enact comprehensive tort

reform legislation in 1989.

DATED AT KETCHIKAN, ALASKA this 22nd day of February, 1989.

Ms. L. J. Bartholomew

President
Greater Ketchikan Chamber of Commerce



the Institute of
Electrical and
Electronics
Engineers,inc.

Alaska Section

PLEASE REPLY TO:

January 11,1989 P.O. Box 111193
Anchorage, AK 99511-1193

Members of the 16th Alaska State Legislature
Juneau, AK

Reference: TORT REFORM LEGISLATION

Dear Legislator:

The Alaska Section of the Institute of Electrical and Electronics Engineers is very
concerned about the lack of fairness in the current civil justice system in Alaska. As
technical and design professionals, we have joined with other interested
organizations including health care professionals, businesses, and local government
agencies in calling for effective, comprehensive tort reform legislation.
Compromises, such as occurred in the 1986 legislation, will only erode and confuse

the justice system further.

The results of Ballot Measure #2 should give all legislators a clear mandate on this
issue. On behalf of the IEEE Alaska Section Executive Committee and over 300
electrical, electronics, and computer professionals throughout our great State, we
urge your support for passage of equitable tort reform legislation this year.

Sincerely,

IEEE ALASKA SECTION

Calvin L. Hoggard, Chairman

90111.1/Ll/rme



P.O. Box 256
Kotzebue, Alaska 99752
(907) 442 3311

February 16, 1989

David A. McGuire, M.D.

Citizens Coalition for Tort Reform.
P.0. Box 201668

Anchorage, Alaska 99520

Dear Dr. McGuire:

I would like to add my support to your efforts to reform the Civil Justice
Tort System in Alaska.

The spiraling cost of liability insurance to local government and non—
profit agencies is becoming a burden impossible to bear. Services to our
constituents have been and will be further limited unless we can feel

a lesser degree of fear of lawsuits and excessive awards.

You are right! It"s time for the Legislature to act for a fair and
consistent Civil Justice System.

Berend Roeters, Administrator
Maniilaq Medical Center

P.0. Box 43

Kotzebue, Alaska 99752

MEMBER VILLAGES
Ivisaappaat, Nunatchiag, Ipnatchiaq, Katyaak, Kivalinig, Laugviik, Qikigtagnik. Nautaaq, Nuurvik, Akuligag, Isinnaq
Anibler, Buckland, Decring, Kiana, Kivalina, Kobuk, Kotzebue, Noatak, Noorvik, Selawik, Shungnak



A RESOLUTION
89-4
REQUESTING THE 16TH ALASKA STATE
LEGISLATURE TO ENACT
COMPREHENSIVE TORT REFORM LEGISLATION

WHEREAS, Alaska’s voters demonstrated their strong support for tort
reform by passing Ballot Measure #2, enacting pure several liability, in the
1988 General Election by an overwhelming majority of 71.8%; and

WHEREAS, it is clear Alaskan’s want a fair, efficient and consistent civil
justice system; and

WHEREAS, enacting pure several liability is only the beginning of the
reforms needed if Alaska is to have a civil justice system that will get a
higher proportion of damage payments into the hands of plaintiffs while
protecting the rights of defendants and the public, which ultimately pays the
bills; and

WHEREAS, the chaotic state of Alaska’s civil justice system adding to the
high cost of obtaining adequate insurance coverage is jeopardizing the ability
of local governments to provide the facilities and services Alaska’s
communities desire and need; and

WHEREAS, the 16th Alaska State Legislature has the opportunity to enact
comprehensive legislation that will result in a justice system that will best

serve the interest of all Alaskans.

NOW THEREFORE BE IT RESOLVED BY THE _Ouzinkie City Council

THAT:

The 16th Alaska Str.te Legislature is urged to enact comprehensive tort
reform legislation in 1989.

Dated: February 9 , 1989

City of Ouzinkie
P.0. Box 109
Ouzinkie, Alaska 99644



February 10, 1989

David A. McGuire, M.D., Chair
Citizens" Coalition For Tort Reform
PO Box 201668

Anchorage, Alaska 99520

Dear Dr. McGuire:

Enclosed please find a copy of City of Petersburg Resolution No.
1170-R, requesting the 16th Alaska State Legislature to enact
comprehensive tort reform legislation.

The City Council of the City of Petersburg supports the Citizens”
Coalition For Tort Reform in its efforts to make our civil
justice system fair and consistent and making Alaska®s local
governments® exposure to law suits more reasonable so they can

provide the services our communities need and deserve.

Arlene Pence, Hayor
City of Petersburg



Resolution Ho. 1170-R

REQUESTING THE 16TH ALASKA STATE LEGISLATURE TO ENACT
COMPREHENSIVE TORT REFORM LEGISLATION

WHEREAS, Alaska®"s voters demonstrated their strong support for
tort reform by passing Ballot Measure &, enacting pure several
liability, in the 1938 General Election by an overwhelming
majority of 71.8%; and

WHEREAS, it is clear Alaskan®"s want a fair, efficient and
consistent civil justice system; and

WHEREAS, enacting pure several liability is only the beginning of
the reforms needed if Alaska is to have a civil justice systenm
that will get a higher proportion of damage payments into the
hands of plaintiffs while protecting the rights of defendants and
the public, which ultimately pays the bills; and

WHEREAS, the chaotic state of Alaska®s civil justice system
adding to the high cost of obtaining adequate insurance coverage
is jeopardizing the ability of local governments to provide the
facilities and services Alaska"s communities desire and need; and
WHEREAS, the 16th Alaska State Legislature has the opportunity to
enact comprehensive legislation that will result in a justice
system that will best Sctve the interest of all Alaskans.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
PETERSBURG, ALASKA

THAT:
The 16th Alaska State Legislature is urged to enact comprehensive

tort legislation in 1989.

PASSED and APPROVED this /o date of"2&*z<s”1989

Mayor

ATTEST:

City Clerk



%

- Alaska Chapter -

January 18, 1989

The 16th Legislature
State of Alaska
Juneau, AK 99801

Re: Tort Reform
Dear Members of the 16th Alaska Legislature:

Meaningful tort reform is of vital interest to the nearly 70 owners and
senior principals represented by our State Chapter of Professional
Engineer % in Private Practice (PEPP). We strongly support the eleven
reforms The Coalition is presenting for enactment this session.

While we believe tort reform legislation passed in 1986 was a positive
beginning, it 1is essential that effective legislation be passed this
year to address the outstanding issues identified by The Coalition. The
public is not ultimately well served when victim status is merely
transferred from one party or group to another, as is now frequently the
case 1in civil actions. The cost of not enacting legislation to address
the existing philosophy operative in the court system 1is not merely
passed off to out-of-state insurance underwriters, it is transferred to
the public as a cost of doing business. We all pay for it.

We support comprehensive tort reform legislation as proposed by the
Citizen"s Coalition. We will be monitoring the progress of legislation
dealing with this issue through the session, and hope that you will work
to make our civil justice system predictable and equitable for all.

Respectfully,

Mark D. Anderson, P.E.
State Chairman, PEPP

A Practice Section of the Alaska Society of Professional Engineers
Box 833 ¢ Anchorage, Alaska * 99501



PROVIDENCE HOSPITAL M SISTERS OF
ﬁ%ﬁ s A PROVIDENCE
- (907)

ﬁ'l C 'éﬁFA 995'9-6«)4 SERVING IN THE WEST SINCE 1*56

>
February 22, 1989

Honorable Dave Donley, Chairman
House Labor and Commerce Committee
P.0. Box V

Juneau, AK 99811

Dear Chairman Donley:

As the new Administrator at Providence Hospital, | am writing to urge you to
hold hearings on House Bill 166 1in the Labor and Commerce Committee and to

pass it out of committee, as soon as possible.

The recent 72% approval by the voters of the State for Ballot Measure ff2 is a
clear expression that it 1is time for comprehensive tort reform 1in Alaska.
House Bill 166 is an excellent vehicle to enact such reform. This
overwhelming support for tort vreform will most certainly make your job of
hearing and passing HB 166 an easy one.

Thank you in advance, Representative Donley, for your attention to this
request, and for expediting hearings on House Bill 166.

On another note, I will be 1in Juneau 1in mid-March for the meetings of the
Healthcare Association of Alaska. I look forward to meeting you and other
members of the Legislature when I am there. Thank you again for your

attention to this issue.

Sincerely,

Sister Dona Taylor
Admini strator

cc H.B. 166 Sponsors:
Labor and Commerce Committee Members



PROVIDENCE HOSPITAL SISTERS OF
%}2}30 PROVIDENCE DRIVE PROVIDENCE

Q'ISN A?(% 0:9-'29181KA 90513-6604 SERVING IN THE WEST SINCE 1856

February 22, 1989

Honorable Sam Cotten, Speaker
House of Representatives

P.0. Box V
Juneau, AK 99811

Dear Representative Cotten:

This letter is to thank you so very much for your sponsorship of House Bill
166, to bring about comprehensive tort reform for the State of Alaska.

As the newly appointed Administrator of Providence Hospital, and a returned

resident to Alaska, I am very impressed with the overwhelming support for tort
reform expressed by the voters in November with 72% voting for Ballot
Initiative #2. That 1is a clear mandate. Your Jleadership 1in this movement 1is

greatly appreciated.

In mid-March, I will be in Juneau for the Health Association of Alaska
meetings. I would like to take that opportunity to meet you and discuss tort
reform and other 1issues which may be of interest. We will be contacting your

office for an appointment.

Again, thank you for your sponsorship. I look forward to meeting with you
soon.

Sincerely,

c/L )

Sister Dona Taylor
Admini strator



PROVIDENCE HOSPITAL S|STERS OF
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January 20', 1989

Representative Sam Cotten, SPeaker of the House and
Members of the 16th Alaska State Legislature

P.0. Box V
Juneau, Alaska 99811

Dear Members of the 16th Alaska State Legislature:

As you know, Providence Hospital is very interested in comprehensive tort
reform legislation. We are very pleased with the enormous success that Ballot
Measure had in the recent” elections; that vote clearly expressed the
interest of the citizens of Alaska in having effective, comprehensive tort

reform for the State.

The 15th Legislature did enact_Conference Committee Substitute for Senate Bill
?77{ ef]jectmg a new Chapter 17 to Title 9. This was a good beginning tov/ards
ort reform.

Now we urge jou to take the necessary steps, this year, to complete those
efforts. urge you to enact a comprehensive, effective tort reform bill,
which will make”Alaska's civil gustlce system fair and predictable. In this
comprehensive bill, we urge you fo:

o clarify that punitive damages can be awarded in the case of fraud, malice,
gross negligence or reckless disregard by the defendant;

0 preclude a person from recovering damages when his/her injuries or death
occurred while committing a crime, unless the person liable was committing
a crime when the injury occurred;

0 allow the court to order chat a judglement award for future damages be paid
in periodic payments rather than ump sim\ and require the “attorney's
contingent fee fo be reduced to present vdue and paid in a lump-sum;

0 exempt personal injury, death and property damage suits from the
application of Alaska Civil Rule 82

o limit the liahility of hospitals for the negligence of non-employees,
known as the "Jackson v Powers" section:

Senator Tim Kelly, President of the Senate



Members of the 16th Legislature
Providence Hospital, Anchorage
Page 2

0 repeal AS 47.37.170(g), and reenact it to protect civil  servants from
being held liable for non-malicious, actions while carrying out their
dutiés with regard to intoxicated and incapacitated persons;

0 c%o the amount of non-econotnic damage awards for all personal injuries at
$500,000;

0 reduce the amount the injured party may recover bY the amount he or she is
compensated for ~those “injuries “fromi collateral sources (eg. another

successful lawsuit);

0 repeal the provision that allows parties to agree not to reduce the award
of future damages to present de'y value (eg. repeal Beaulieu v Elliott);

oP,ro,vide, for equal and uniform application of Alaska's statutes of
imitation and repose.

The mandate from the citizens of the state is clear because of the
overwhelming support for Ballot Initiative #2 We urge you to complete the
task of enacting comprehensive tort reform during this year.

Thank you for ){our attention and prompt action. Providence Hospital stands
ready fo support those efforts, and to answer any questions you may have.

Kaaren R. Johnson,
Associate Administrator,
Program and Service Development

cc: Citizens' Coalition For Tort Reform
Sisters of Providence Public Policy Task Force



City of Soldotna

P.O. Box 409 « 177 North Birch » Soldotna, Alaska 99669 ¢ Phone: 262-9107

February 21, 1989

David A. McGuire, M.D.

Chair

Citizens' Coalition For Tort Reform
P.0. Box 201668

Anchorage, Alaska 99520

Dear Dr. McGuire:

Enclosed is Resolution 89-3 of the City of Soldotna requesting the 16th Alaska State Legislature to enact
comprehensive tort reform legislation per your request.

Sincerely,

Patricia C. Burdick, CMC
City Clerk



CITY OF SOLDOTNA

RESOLUTION _ 89-3
(Proposed by the Citizens' Coalition for Tort Reform)

REQUESTING THE 16TH ALASKA STATE LEGISLATURE TO ENACT
COMPREHENSIVE TORT REFORM LEGISLATION

WHEREAS, Alaska's voters demonstrated their strong support for tort reform by passing Ballot
Measure #2, enacting pure several liability, in the 1988 General Elt'ction by an overwhelming majority of
71.8%; and

WHEREAS, itis clear Alaskans want afair, efficient and consistent civil justice system; and

WHEREAS, enacting pure several liability is only the beginning of the reforms needed if Alaska is to
have a civil justice system that will get a higher proportion of damage payments into the hands of plaintiffs
while protecting the rights of defendants and the public, which ultimately pays the bills; and

WHEREAS, the chaotic state of Alaska’s civil justice system adding to the high cost of obtaining
adequate insurance coverage is jeopardizing the ability of local governments to provide the facilities and
services Alaska's communities desire and need: and

WHEREAS, the 16th Alaska State Legislature has the opportunity to enact comprehensive legislation
that will result in ajustice system that will best serve the interest of all Alaskans;

NOW THEREFORE BE IT RESOLVED, BY THE CITY COUNCIL OF THE CITY OF
SOLDOTNA, ALASKA THAT:

The 16th Alaska State Legislature is urged to enact comprehensive tort reform legislation in 1989.

ADOPTED this dav of February, 1989.

ATTEST:

Patricia C. Burdick, CMC
City Clerk



STRUCTURAL ENGINEERS ASSOCIATION OF ALASKA

January 20, 1989

The 16th Legislature
State of Alaska
Juneau, AK 99801

Re: Tort Reform

Honorable Senators and Representatives
of The 16th Legislature:

The Structural Engineer 3 Association of Alaska is vitally interested in
the passage of effective tort reform legislation this year. The design
profession represented by our association is among those most
dramatically impacted by the issues addressed in the reforms presented
by the Citizen"s Coalition.

In 1985, five carriers offered Alaskan architects and engineers
professional liability insurance on an admitted basis, and three on a
surplus basis. Only one carrier refused to 1insure Alaskan design
professionals. Now, four years later, when the 1insurance market is

"soft", only one program is available to A/Es on an admitted basis.
Three carriers supply coverage on a surplus basis andfive refuse to
insure Alaskan A/Es. The picture is evenmore grim for structural
engineers.

We strongly support the eleven reforms presented by The Coalition for
enactment this year, and will be looking for your effective effort is

this regard.
Respectfully,

STRUCTURE ENGINEER"S ASSN. OF ALASKA

Mark D. Anderson, P.E.
President, SEAA

c/o0 KCM, Inc.
3701 E. Tudor Rd., Ste. 205

Anchorage, AK 99507



February 13, 1989

David A. McGuire, M.D.

Citizens®" Coalition for Tort Reform
P.0O. Box 201668

Anchorage, AK 99520

Dear Dr. McGuire:

The City Council of the City of Valdez passed Resolution No. 8905
supporting comprehensive tort reform at its last regular meeting
on February 6. A copy of the resolution is enclosed.

We are especially concerned about the issues of 1limiting the
liability of hospitals for the negligence of non-employees and
preventing a person from taking civil action against a peace
officer for a non-malicious decision to take or not to take an
intoxicated or incapacitated person into protective custody.

Tort reform is critical for the survival of hospitals. Quality of
care 1is jeopardized to the extent any health <care decision 1is
influenced by liability more than appropriateness. The Alaska

Supreme Court ruled in Jackson v. Powers that a general acute care
hospital has a nondelegable duty to provide emergency room services
and, therefore, the hospital is vicariously liable for the
negligence of an emergency room physician. Because of this
decision, no new hospital malpractice insurance carriers have been
willing to come to Alaska. Rates have escalated to the point that
hospitals do not know how they can afford the rates, surcharges,

and excess liability exposure.

It has been alleged by certain groups that tort reform will result
in police officers neglecting their duty to provide protection to

incapacitated persons. Because of the "grey area" that exists
between the terms "intoxicated" and "incapacitated", police
officers have the burden of balancing the 1impaired individual®s
personal freedom and their physical safety. False arrest and false
imprisonment suits can be very costly. The myriad of factors

involved in taking someone into custody make each case different.

P.0. BOX 307 « VALDEZ. ALASKA 99686
TELEPHONE (907) 835-4313 « TELEX 25-381 » TELECOPIER (907)835-2992



Tort Reform
February 13, 1989
Page 2

Tort reform will ease this burden somewhat and officers will
more willing to take action to protect the impaired person.

We appreciate your consideration of this legislation.

Sincerely,

JD: tc

Enc.



CITY OF VALDEZ, ALASKA

RESOLUTION NO. 8905

A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF VALDEZ, ALASKA, REQUESTING THE 16TH ALASKA
STATE LEGISLATURE TO ENACT COMPREHENSIVE TORT

REFORM LEGISLATION.

WHEREAS, Alaska®s voters demonstrated their strong support
for tort reform by passing Ballot Measure #2, enacting pure several
liability, 1in the 1988 General Election by an overwhelming majority

of 71.8%; and

WHEREAS, it is clear Alaskan®"s want a fair, efficient and
consistent civil justice system; and

WHEREAS, enacting pure several liability is only the beginning
of the reforms needed if Alaska is to have a civil jJustice systenm
that will get a higher proportion of damage payments into the hands
of plaintiffs while protecting the rights of defendants and the
public, which ultimately pays the bills; and

WHEREAS, the chaotic state of Alaska®"s civil Jjustice system
adding to the high cost of obtaining adequate insurance coverage
is jeopardizing the ability of local governments to provide the
facilities and services Alaska®s communities desire and need; and

WHEREAS, the 16th Alaska State Legislature has the opportunity
to enact comprehensive legislation that will result in a jJustice
system that will best serve the interest of all Alaskans.

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF VALDEZ, ALASKA, that

The 16th Alaska State Legislature is urged to enact
comprehensive tort reform legislation in 1989.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF VALDEZ,
ALASKA, this 6th day of February, 1989.

CITY OF VALDEZ, ALASKA

ATTEST:

_ /FfyrmJkij_
Jesmne Donald, City Clerk



ANCHORAGE
FAIRBANKS

January 23, 1989

Citizens"™ Coalition for Tort Refornm
David A. McGuire, M.D.

Chairman

P.0O. Box 201668

Anchorage, Alaska 99320

Dear David:

Our state and our nation desperately need effective and com—
prehensive Tort Reform. As long as our legislature keeps passing
meaningless and impotent bills under the guise of "Tort Reform",
no true changes in insurance premiums and fairness will take

place.

Premiums can be lowered and fairness can be put back into the
system with complete tort reform legislation. Most 1insurance
people we have talked to tell us this will never happen without
complete and comprehensive changes 1in our tort system.

I was recently back at an Association of Equipment Distributors

Meeting 1in Anehiem, California. They had a guest speaker, Mr.
James Watt, former U.S. Secretary of the Interior. He spoke to
us about the lack of courage in today"s politicians. The state—

ment was made about how the typical legislator is constantly

being pulled between special 1interest groups, his constituants,
the press, and the strong need to get re-elected. What he felt
was missing was the ability of the typical legislator to do what
was right for America instead of what was needed to get re-elected.

How do we get our legislators to do what is right for Alaska?
How do we make them understand that nothing will change until
sweeping tort reform legislation 1is passed into law? How can
they keep overlooking Alaska®s problems simply to keep attract—
ing compaign contributions from special 1interest groups (trial
lawyers)?

2020 E. 3rd Avenue. Anchorage, AK 99501-2994 (907) 277-1541
EQUIPMENT FOR CONTRACTING - LOGGING - [INDUSTRIAL
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CITIZENS FOR TORT

JANUARY 23, 1989

We have got to get a complete tort reform Dbill passed into law
this session. Doing what is right for Alaska is essential. Count
on our continued support to do whatever 1is possible to bring about
these much needed changes for Alaska and our nation.

Sincerely,

YUKON EQUIPMENT, INC.

Morry Hollowell
President

MH/dc



Bristol Bay Area Health Corporation
P.O. BOX 130 . DILLINGHAM, ALASKA 99576
(907) 8425201 or  (907) 842-5202

April 21, 1989

Representative David Donley and
Representative Max F. Gruenber? Jr.
Chairman and Vice Chairman

Liabor and Commence Committee

Room 17, Capitol

P.0O. Box V

Juneaii. AK 99811

Dear Representative ™ Donley and Gruenberg:

My organization on behalf of 32 villages in the Bristol
was very 1involved and together with 72% of the voters

Bay Area
of your

State overwhelmingly approved Ballot Measure #2 as r message to
you TFTolks 1in Juneau to pass legislation about Tort Reform.

We want you to get HB166 to the full floor to become Jaw.

In looking up your committee, and T see from the biographical

information in the "Alaska State Legislature™ Directory

that you

both are attorneys. I assume that vyou are trial attorneys. I
hope that as public servants on behalf of all Alaskans, and in
particular 72% of all voters, that what might be viewed as a
"conflict of interest” 1is not clouding your passing HB166 out. of
your committee so that it can be passed by the full legislature.
Please put your personal occupation aside and pass HB166 out of
your committee so that it shows clearly vyou are willing to

fulfill the wishes of the people.

Thank you for your help.

Executive Director

cc: Rep. George Jacko AFN
Senator Fred Zharoff ANHB
BBAHC Board of Dirs. Citizen™ Coalition for Tort Refornm
BBNA
BBNC
KANAKANAK HOSPITAL J DENTAL SERVICES J MENTAL HEALTH SERVICES J DRUG & ALCOHOL SERVICES

842-5201 842-5245 842-1230

842-5266



Citizens'Coalition For TortReform

Dear Friend:

Its hard to believe, but some legislators haven ™ got
the message about tort reform. And we need your help to
set them straight.

Alaskans overwhelmingly approved Ballot Measure #2, our

tort reform initiative. In fact, 72% of all voters

approved its passage. With that kind of demonstrated
support you would think legislators would sit up, take
notice, and amend their ways. But some still haven 7.

Right now, Representatives Donley and Gruenberg are
sitting on the bill that would complete the much needed
reforms to our civil justice systenm. HB166 1is simply
stuck in their House Labor and Commerce Committee. And
while they say they are holding hearings, they are in
truth merely stalling its passage.

You can help. Call or write to both Donley and Gruonberg

today. Let them know that you support HB166, and want
to see it pass the legislature. You can reach them at:
Rep. David Donley Rep. Max Gruenberg
P. 0. Box V P. 0. Box V
Juneau, AK 99811 Juneau, AK 99811
465-3892/3893 465-4968/4986

Your contacting them will help us convince Donley and
Gruenberg to move the bill from their Committee. We
also need youv help in another way.

In order to bring more attention to this issue, and the
treatment that 7296 of the voting public are receiving at
the hands of Donley and Gruenberg we need to publicize
their actions. Unfortunately, that takes money. A
contribution from you at this critical point can mean
the difference in gaining meaningful reform now, or
letting the trial lawyers get their way for another
year. Please help by sending in a contribution today.

Your early and constant support was vital to passage of
Ballot Measure #2. With your help now, 1 know we can be

successful again.

Sincerely,

P.0. Box201668 David”~. McGuire, M.D,
Anchorage, Alaska 99520 chairman
Phone:561-6250
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We are pleased to appear before the Subcommittee today to
present the results of our work on the profitability of the
property/casualty insurance 1industry, particularly the
profitability of the medical malpractice and general liability
insurance lines. Qur testimony today 1is in response to your

request Tfor 1information on insurance industry profitability.

In our testimony, we make the following points on the basis

of our estimates:

— Despite substantial underwriting losses, the
property/casualty industry, as a whole, has been
profitable over the 10-year period from 1976 through
1985. Its profitability was made possible by the

industry®s 1investment gains.

— Profitability 1in the property/casualty industry has been
cyclical. In recent years, returns on net worth have
beep lower than many industries. However, over the past

10 years the average return has been comparable to other

industries.

— The medical malpractice line of insurance suffered a
cumulative after-tax loss for the 1l-year period 1975

through 1985 if reserves for future payments are booked



at their full payout value. If, however, these reserves
are discounted to their present value, a procedure we
recommended and is now required for tax purposes, the
medical malpractice line showed an after-tax profit for

this period.

— The general liability line showed an after-tax profit
from 1975 through 1985 even when 1its reserves are booked
at their full payout value. IT it3 reserves ire
discounted to present value, the line"s profitability

increases significantly.

- If the established reserves proved inadequate by 10 or 20
percent, the medical malpractice and general liability
lines would be profitable, provided that the reserves are

discounted to present value.

I would first like to briefly discuss the profitability of
the property/casualty insurance industry as a whole, and then 1
will discuss in more detail the medical malpractice and general
liability lines. I would al ;o0 like to note that our analysis
pertains to industry aggregates; therefore, the experience of

individual companies may differ.



PROFITABILITY OF THE PROPERTY/CASUALTY INDUSTRY

In July 1986, we testified that over the 10-year period 1976
through 1985, the property/casualty industry was profitable. As
shown in the table below we estimated that the 1industry had about
$81 billion in after-tax income despite almost $65 billion 1in
underwriting losses. This 1income resulted primarily from the
investments the industry made with funds collected from premiums.
Over this 10-year period, the industry had investment income and
capital gains of approximately $144 billion. Thus, profitability
in the insurance industry 1is determined by combining both

underwriting results and 1investment results.

All Companies- Consolidated Basis
1976 through 1985
($ in billions)

Underwriting Investment Net Federal Total gain
gain/lossa gain gain income tax after-tax
($64.8) $144.3 $79.5 ($1.6) $81.1 A

aReserves used 1in this calculation were not discounted.

These figures are derived from our computations, and the
industry disagrees with our assumptions about including
unrealized capital gains and excluding policyholder dividends.

If we eliminate those assumptions from our computations, the
after-tax net gain was about $54 billion. Furthermore, we
testified that the industry®s profitability in terms of 1its rate

of return on net worth over this period as comparable to that of



