
5873
URE COMMITTEE FILES, HOUSE JUDICIARY 1989-1990

- - - ,i

8672
o

w » *s = .

A Sd X /



is precisely the implication contained in the proposed subsection. 
This implication flies in the face of the grand jury's recognition 
of the need for inter-agency cooperation. It also threatens 
substantial harm to other students in cases where law enforcement 
agencies are conducting a confidential investigation of school- 
related abuse or neglect without notifying school authorities so 
they can take immediate personnel action to suspend, reassign, or 
remove the cause of the suspected abuse rr neglect. Accordingly, 
the first sentence of proposed subsection (f) should be modified to 
read as follows:

"The Law Enforcement Agency shall 
[delete "At the conclusion of its 
investigation"] notify the Chief 
Administrative Officer of the school or 
district in which the child is enrolled at the 
earliest possible time after the agency 
determines that a child has been abused or 
neglected and the circumstances set forth 
above, and in no event later than 24 hours 
after having made such a determination."
The second problem with proposed subsection (f) is that

it inefficiently places a burden upon the Chief Administrative
Officer of the school or district in which the child is enrolled to
forward the law enforcement agency's information to Professional
Teaching Practices Commission. This is an unnecessary step since
the law enforcement agency, or any other person or organization,
can and should make a report to PTPC in the event it believes a
person involved in the teaching profession has committed an act of
child abuse or neglect. Administrators in school districts should,
of course, file reports with PTPC when, in their professional
judgment, they believe such reports are warranted. If a law
enforcement agency, or some other person or agency, feels a report
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is warranted, then they should make such a report. But it is 
unnecessary to obligate one individual to forward the report of 
another, particularly since the proposed legislation does not take 
account of circumstances in which the Chief Administrative Officer 
might have reason to doubt the accuracy or creditability of the 
"detenrination" made by some law enforcement officer. Simply put, 
whoever has a reason to believe their referral to PTPC would be 
appropriate should make such a referral.

SECTION 7 (AMENDMENTS TO AS 47.17.022)
The Anchorage School District concurs in the amendments 

to the statute which specifically set forth the obligation of 
school districts to provide appropriate training in this area. 
Indeed, the Anchorage School District has been providing such 
training for years at the direction of the Department of Lducai-ion.

The only problem with the amendments arises from the 
addition of new subparagraph (6) which purports to obligate school 
districts to instruct their employees concerning "the manrir in 
which cases of child abuse or neglect are investigated by the 
department and law enforcement agencies after a report of suspected 
abuse or neglect." The manner of investigation by other agencies 
is, of course, something Jcnown to them and not within the immediate 
knowledge of school districts. Subsection (d) provides that a 
department or school district may seek technical assistance from 
the Department of Health & Social Services in the development of 
its training piogram, but does nothing to insure the Department of 
Health & Social Services will provide assistance when it is 
requested. Moreover, no such obligation is created with respect to
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law enforcement agencies. School districts cannot very will be
required to train employees concerning the manner in which DFYS and
police investigate without being provided information as to how
those agencies conduct their investigations. Accordingly, either
AS 47.17.022(c)(6) should be deleted from the amended statute, or
AS 47.17.022(d) should be amended to add the following sentences
after the language contained in the Senate Bill:

"If a department or school district makes such 
a request, the Department of Health & Social 
Services shall respond by providing the 
necessary or requested technical assistance 
within 45 days of the filing of the request. 
Additionally, the department and law
enforcement agencies shall prepare and
disseminate to the school district in the 
jurisdictions in which they operate written 
materials describing the manner in which cases 
of child abuse or neglect are investigated by 
them after reports of suspected abuse or 
neglect have been made. These materials shall 
be prepared and disseminated to the
appropriate school districts within 60 days of 
the effective date of this legislation, and in 
the event any modification, amendment, or 
change occurs with respect to the manner of 
investigation conducted by the department or 
law enforcement agencies, they shall provide 
written notification of the change and of the 
new current procedures for investigations in 
such cases to the appropriate school districts 
within 30 days of the making of any such
changes."

SECTION 8 (AMENDMENTS TO AS 47.17.023)
The reason to believe standard should be retained, and 

the proposed "reasonable cause to suspect" standards should be 
rejected for the reasons discussed fully in the remarks to Section 
20 below. Moreover, use of the term "immediately" should be 
deleted for the reasons discussed in the remarks to Section 20 
below.
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SECTION 9 (AMENDMENTS TO AS 47.17.025fan 
No comment required.

SECTION 10 (AMENDMENT BY ADDING NEW SECTION AS 47.17.027)
This new section is another good example of the Bill1s

failure to promote cooperation in favor of the imposition of legal
obligations. If the Legislature elects to proceed in that manner,
then it should impose obligations in a fair fashion which take due
regard of the interests of all of the agencies with a common stake
in the information to be obtained concerning child abuse or neglect
and to share in the common goal of protecting children. Instead,
this proposed section of the Senate Bill disregards the legitimate
interest and the role of school districts, providing social
services and law enforcement investigators to use children in the
school setting for pursuit of their own purposes without regard for
the legitimate interest and functions of the schools. Accordingly,
Section 47.17.027 should not be enacted. Instead, social services
and law enforcement agencies should work out Memoranda of
Understanding with school districts at the local level.

If the legislature is intent upon replacing cooperation
with legal requirements, then the proposed Section 47.17.027 should
be discarded in favor of rhe following provisions, derived from a
Memorandum of Understanding between the Anchorage School District
and the Division of Family and Youth Services of the Department of
Health & Social Services:

In cases where the department or a law 
enforcement agency determines that there is 
cause to believe that a child has been al xsed 
or neglected by a person responsible for the 
child's welfare, or as a result of conditions 
created by a person responsible for the
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child’s welfare, and based upon information 
and reports which did not originate with 
school district employees, then school
officials shall permit an interview of the 
student wiuhout prior permission having been 
obtained from a parent/guardian, if the 
parent/guardian, is the person responsible for 
the child's welfare who is suspected of
committing the abuse or neglect. Before such 
an interview is authorized, the department or 
law enforcement agency shall provide written 
certification to the school official of the 
following:
a. That the department or agency has cause

to believe that the student is a victim 
of abuse or neglect by a person 
responsible for the child's welfare or as 
a result of conditions created by a 
person responsible for the child's
welfare;

b. That the interview is necessary to 
determine the existence of the alleged 
abuse or neglect;

c. That the proposed interview is in the 
best interest of the child;

d. That the department or law enforcement 
agency will make a diligent effort to 
notify the parent/guardian that the 
interview occurred as soon as feasible 
after the conclusion of the interview, 
but in no event later than 10:00 p.m. on 
the day on which the interview occurs.

A representative of the school district shall 
be permitted to be present at any such 
interview unless the department or law 
enforcement agency provides case-specific 
reasons in writing specifically setting forth 
why the presence of a representative from the 
school would be detrimental to the interview. 
A student who is believed to possess 
information relative to child abuse or 
neglect, but who is not believed to be the 
object of such abuse or neglect may not be 
interviewed in school relative to such 
information without a court order or without 
prior notification to and approval from the 
student's parent/guardian.
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SECTION 11 (AMENDMENTS TO AS 47.17.040(b))
The amendment to subsection (b) should be expanded to

include the provision of investigative reports and reports of harm
to school districts as well as to "governmental agencies with
child-protection functions." If the legislature optj to impose
legal obligations and limits on the roles to be played by various
agencies in the area of child abuse and neglect, then it must make
provision for sharing of information between agencies. The grand
jury's report specifically recommends that this subsection be
amended to permit the sharing of information beyond governmental
agencies with the child-protection functions. Accordingly,
subsection (b) should be amended to include the following sentence
prior to the sentence beginning . . .  "a person, not acting . . .:

". . . investigation reports of harm filed
under this chapter which involves (1)
suspected abuse or neglect caused by a teacher 
or other employee of the school district, (2)
which occurred during an activity sponsored by 
a school, or (3) which occurred on the 
premises of a school shall be provided to the 
Chief Administrative Officer of the school or 
school district at the earliest possible time 
after the information or reports are
prepared."

SECTION 12 (AMENDMENTS TO AS 47.17.050)
The proposed amendment to the immunity provision of the 

statute renders the provision of the criminal penalty for failing 
to report unconstitutional. The United States Supreme Court has 
recognized for decades that legislation which requires an 
individual to make a report which is then used as the first step in 
prosecuting the individual for a law violation constitutes a clear 
violation of the privilege against self-incrimination.
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Accordingly, such statutes are unconstitutional unless they provide 
immunity from prosecution which is co-extensive with the privilege. 
Under the Senate Bill, a teacher could make a good faith report on 
Friday, believing that she has cause to believe that child abuse or 
neglect has occurred. DFYS could then forward the report to a law 
enforcement agency, and if some police officer concluded that the 
teacher should have had enough information to report on Tuesday, 
then the report could be deemed "untimely." Assuming a prosecutor 
agreed with this assessment, the teacher could then be prosecuted 
for failing to report "immediately" or "promptly" as required by 
the statute. Of course the prosecution of the teacher would not 
have occurred but for the teacher's making a good faith report. 
Essentially, the teacher incriminates herself by making a report in 
good faith, only to be second-guessed by the police and prosecutors 
later who, in hindsight, concluded that she had sufficient 
information to make the report at an earlier point. According to 
the Senate Bill, this teacher lacks immunity from prosecution, can 
be hauled into court, prosecuted, convicted of a crime, sentenced 
to jail, and suffer the ignominy of a criminal record, all because 
she made a good faith report, the timing of which was second- 
guessed by others in hindsight. The Alaska and the United States 
Constitutions will not permit such a result.

The Anchorage School District believes that the purpose 
of the statute is to encourage people to make reports so that 
intervention can occur to protect children. This provision in the 
Senate Bill creates a priority in prosecution of reporters over the
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creation of incentives to promote reports to protect children. AS 
47.17.050 should be amended to read as follows:

(a) a person who makes a report under 
this chapter, or who participates in judicial 
proceedings related to the submission of 
reports under this chapter, is immune from any 
civil or criminal liability which might 
otherwise be incurred or imposed, unless the 
person makes a report which the person knows 
to be false at the time the report is made, or 
unless the person intentionally delays making 
a report for the purpose of preventing the 
discovery of child abuse or neglect which the 
person believes to have occurred.

SECTION 13 (AMENDMENT BY ADDING NEW SUBSECTION TO AS 47.17.05Cn
No comment required.

SECTION 14 (AMENDMENT TO AS 47.17.064)
No comment required.

SECTION 16 (AMENDMENTS TO AS *7.17.068)
The proposed amendments to the criminal penalty section 

which applies to failure to report, can only be described as a 
punitive and misguided overreaction to the Carlson matter. 
Existing law, undoubtedly in recognition of the fact that the 
obligation to make a report on such a vague standard as cause to 
believe or, worse, reason to suspect, purports to impose a criminal 
penalty for failing to report only when an individual "knowingly" 
fails to make a required report. The section as amended purports 
to impose strict liability upon persons who fail to make reports, 
irrespective of their own good faith and absence of any criminal 
intent. The proposed amendments further evidence the peculiar 
agenda underlying many of the proposals contained in Senate Bill 
450. Nothing in these modifications will improve the protection of 
children. However, they will make it infinitely easier for police
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and prosecutors to target, investigate, and prosecute health 
practitioners, educators, and others required to report who, 
notwithstanding their good faith and best efforts, are determined 
through the hindsight of police and prosecutors to have 
miscalculated the moment at which cause to believe or reason to 
suspect arose. Unfortunately, the Anchorage School District must 
observe that in the face of a grand jury report calling for inter­
agency cooperation, proponents of this section of Senate Bill 450 
are apparently set on a course of hardening adversary relationships 
between lav; enforcement authorities and potential reporters. It is 
incomprehensible why the proponents of this section of the Senate 
Bill conclude that the radical step of imposing strict criminal 
liability could possibly be an appropriate response to an after- 
the-fact determination that somebody made a highly discretionary 
judgment call the wrong way or a little bit too late.

Imagine what the response of law enforcement agencies 
would be if such a punitive measure were focused on them. Let us 
suppose that the Legislature proposed a bill which would subject 
police officers and prosecutors to criminal prosecution if they 
authorized or i arrests or brought charges without adequate 
"probable cause." Assume that, like the proposed amendments to the 
criminal penalty in Title 47 no criminal intent was required. 
Accordingly, a police of°icer or prosecutor could successfully be 
charged and convicted of a crime for making or authorizing an 
arrest or filing a charge when a court later determined that there 
had not been probable cause to support the action. Police and 
prosecutors would flood the Legislature with appeals pointing out
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that "probable cause" is a highly discretionary judgment, that it 
depends entirely upon the individual facts of a particular case, 
that courts are constantly disagreeing as to when probable cause 
exists or does not exist, and that it would be wholly unfair to 
subject dedicated law enforcement professionals to criminal 
prosecution because somebody, in hindsight, second guessed the 
accuracy of judgments which they made in good faith but which 
turned out to be erroneous. Exactly the same situation exists 
with respect to the proposed amendment to the penalty section of 
Title 47. The standard existing in the proposed Senate Bill is far 
lower, more discretionary, and more subject to disagreement than 
the well established concept of "probable cause" or the standard 
existing in the present law. If the Legislature would strike the 
criminal penalty section from Title 47 altogether, it would promote 
inter-agency cooperation, by having a direct effect on the 
normative messages concerning how people should perceive each other 
and their obligation. But if a criminal penalty is to remain in 
the statute for persons who fail to report under the vague and 
discretionary standards contained in this legislation, then it 
certainly should require at least a "knowing" failure to make a 
report, as exists in the present law.

Finally, adopting the amendment proposed in Senate Bill 
450, and imposing strict criminal liability upon individuals who 
fail to make a report at the precise moment that a hopelessly 
discretionary standard is supposedly fulfilled will render the 
proposed penalty section unconstitutional. An attempt to enforce
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such a section would plainly violate any accuseds1 rights to due 
process under the Alaska and United States Constitution.

SECTION 17 (AMENDMENTS TO AS 47.17.070(2))
The inclusion of "mental injury" raises problems which 

are discussed in Section 20 below.
Additionally, there does not appear to be a rationale for 

expanding the scope of the reach of the statute beyond abuse or 
neglect occasioned by those who are responsible for the child's 
welfare, as provided for in present law.

SECTION 18 (AMENDMENTS TO as 47.17.070(3))
No comment is required.

SECTION 19 fAMEI MENT TO AS 47.17.070f9n 
No comment is required.

SECTION 20 (AMENDMENTS BY ADDING NEW PARAGRAPHS TO AS 47.17.070) 
The proposed definition (12) concerning the term 

"immediately" is self-contradictory, vague, and fails to resolve 
the main source of uncertainty in the reporting statute. 
Immediately cannot mean both "as soon as is reasonably possible" 
and "within 24 hours" as suggested by the definition. 
Circumstances can be imagined where the report as soon as is 
reasonably possible could not occur within 24 hours. Additionally, 
the ability to charge someone with a crime because they reported at 
23 hours 30 minutes and were determined by someone else to have 
been able "reasonably" to have reported sooner indicates that 
Senate Bill 450 has done nothing to limit the discretion of law 
enforcement officials, put persons on notice as to their 
obligations, or otherwise resolve the problems that exist in the
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present statue. Most significant1 y, the concept of an "immediate" 
or "prompt" report will always be contentless given the highly 
discretionary standards which trigger this timing mechanism. 
However precise the definition of what "immediate" or "prompt" 
mean, the vagueness, uncertainty, lack of guidance, and difficulty 
which arises from the reporting statute is that the timing 
mechanism is triggered by the occurrence of "cause to believe" in 
the present statute or "reasonable cause to suspect" in the Senate 
Bill. It is the combination of an immediate reporting requirement 
with such a vague, ad hoc, discretionary standard which makes it 
virtually impossible to meaningfully inform people as to the 
obligations which the law imposes upon them. While a sense of the 
intent can be discerned from the language and from the overall 
legislative scheme, a requirement "immediately" to report a 
suspicion or cause to believe can never be defined with sufficient 
precision to permit the imposition of a criminal penalty for the 
good faith failure of a person to do so.

New subsection (13) finally offers a definition of 
"maltreatment," a term which has not previously been specifically 
defined in Title 47, and which appears nowhere else in the Alaska 
statutes. Unfortunately, the purported definition contained in 
Senate Bill 450 is so amorphous that it is virtually without 
content or definite meaning. The range of "behavior that harms or 
threatens a child's health or welfare." is potentially so large and 
all encompassing as to frustrate the ability of reasonable people 
to understand what would be included and what would not be 
included. For example, would otherwise lawful and consensual
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sexual intercourse between teenage students over the age of consent 
constitute "maltreatment" in any case? Would it constitute 
"reportable maltreatment" if oi:e of the parties felt uncomfortable 
after the fact about having engaged in the intercourse? If a 
student came to a teacher and said she felt guilty for having had 
intercourse with another student which was otherwise lawful, would 
a report have to be made? Moving out of the sexual context, if 
doctors or teachers see parents yelling at their children, 
criticizing them with sarcastic remarks, humiliating them in front 
of others in public, or engaging in other "behavior" which could 
conceivably "threaten the child’s welfare," must a report be made? 
What is the scope of the term "a child's welfare." This term is 
unconstitutionally vague if any consequence, particularly a 
criminal one, can be imposed upon a person who fails to make a 
report when they supposedly have cause to believe or reason to 
suspect that such a vague occurrence has happened. It is vague 
because the concept of "health or welfare" is vague and undefined 
and also because behavior is supposedly reportable even if it has 
no actual, observable, or concrete effect on the child, but merely 
"threatens" health or welfare. No potential reporter can 
understand what his or her legal obligations are so long as such a 
definition of this term is included in the statute.

Significantly, the term "maltreatment" was originally 
included in Title 47 in order to maintain compliance with Child 
Abuse Prevention Treatment Act of 1974, 42 U.S.C. 5101 et seq. . and 
thus to enable the state to continue to receive federal funds. 
Federal regulations define "maltreatment" for purposes of the
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parallel federal statute as including the "failure to provide
adequate food, clothing, shelter, or medical treatment." 45 CFR
1340.2(d)(2)(i). The term "maltreatment" does need to be defined
if it is going to remain in Title 47. The appropriate definition
is the one provided for in the CFR, which defines the same term in
the federal legislation from which Alaska originally borrowed it.

In subparagraph 14, Senate Bill 450 expands the reporting
requirement to cover "mental injury."

The Legislature has twice before considered the inclusion
of "mental injury" in the reporting requirements of Title 47,
Chapter 17. On both occasions, in 1976 and 1985, inclusion of
"mental injury" in the reporting requirements was rejected by
legislators. In 1985 the proposed amendment specifically defined
"mental injury" as:

An injury to the intellectual or psychological 
capacity of a child as evidenced by an 
observable and substantial impairment to the 
child's ability to function within a normal 
range of performance and behavior, with due 
regard to the child's culture."

See, Minutes of House Health, Education & Social Services Standing
Committee, April 9, 1985.

In discussing whether to include "mental injury" in the
reporting requirement a number of legislators were insightful in
their recognition of the difficulties that the amendment created.
The concerns expressed by legislators in 1985 under the working
definition of "mental injury" provided above, are equally valid
when considering the inclusion of "mental injury" as proposed in
the current Senate Bill 450. A few of the concerns expressed in
1985 are as follows: (1) Representative Pettyjohn was concerned
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that as defined the term "mental injury" could be very easily 
interpreted in an overly broad manner which he was not comfortable 
with; (2) Representative Thompson was concerned with the term
"mental injury," specifically referring to the phrase "normal range

♦

of performance of range and behavior," used to define mental 
injury, believing these phrases to be too ambiguous; and (3) 
Representative Handley stated her concern was that the phrase 
"mental injury" was too broad as defined.

i’ach of these comments made concerning the proposed 
amendment to include "mental injury" in the reporting requirement, 
from 1985 are equally applicable to the present discussion 
concerning "mental injury." No potential reporter can understand 
what his or her legal obligations are so long as the definition of 
"mental injury" remains as currently drafted. Therefore, "mental 
injury" as defined should be left out of the reporting statute.

The discretionary standard at which point a report is 
required has been altered by Senate Bill 450 in proposed 
subparagraph (15) from "cause to believe" to "reasonable cause to 
suspect." The definition is meaningless and gives no guidance on 
the conduct required by one subject to the reporting obligation. 
According to the Bill, "reasonable cause to suspect" means when a 
"reasonable person [would] suspect that something might be the 
case." Obviously, the bill does not define this critical term, but 
simply repeats it. That is not an explanation of the content of 
the reporting standard. Yet, according to the bill, if a reporter 
fails to file a report within 24 hours from the moment at which 
this undefined standard is satisfied, then he or she is subject to
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strict liability in a criminal prosecution. The notion that a 
standard depending so much on the facts of an individual case, 
hinging so much on individual professional judgment, and providing 
for such little direction in its definition could somehow be the 
basis of a criminal prosecution is a startling rejection of the 
most basic constitutional guarantees of fair notice, due process, 
and specificity which lie at the bottom of all criminal 
legislation.

Additionally, the dilution of the standard from cause to
believe to "reasonable cause to suspect" raises further
constitutional problems by imposing legal obligations upon citizens
to make accusations against other citizens which they do not
believe and which they do not believe have a minimally sufficient
basis in fact. Such requirements are anathema in a free society,
and abridge the state and federal rights of citizens to due process
of law and to be free from unreasonable searches and seizures, and
the specific right to privacy contained in the Alaska Constitution.

Although the School District does not believe that
"reasonable cause to suspect" or "cause to believe" can be defined
with sufficient precision to justify the imposition of criminal
sanctions for miscalculating when that cause exists, it is apparent
that if there is going to be such a standard and a criminal
penalty, the standard must be defined. Accordingly, at a minimum,
"reasonable cause to suspect" or "cause to believe" should be
defined as existing; —

where, based on the total circumstances, 
including direct observation, knowledge and 
information gained from others, and the 
exercise through professional judgment, a
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person has a good or adequate reason, 
supported by specific and identifiable facts, 
to believe that child abuse or neglect has 
occurred or is occurring. "Reasonable cause 
to suspect" or "cause to believe" is less than 
a probability, but more than a mere suspicion, 
conjecture, or inkling.
Finally, the proposal to define "sexual abuse" contained 

in subparagraph (17) is desirable, but the definition should end 
with the incorporation of the criminal provisions provided in AS 
11.41.410-11.41.455. The purported definition contained in Senate 
Bill 450 becomes unconstitutionally vague when it extends to 
include "any other sexual behavior intentionally performed in the 
presence of a child that harms or threatens the child's health or 
welfare." "Sexual behavior" which is not contained within the 
criminal provision of Title 11 is nowhere defined. Nor is any 
definition given to the circumstances under which touch, otherwise 
lawful behavior, would be considered to harm or threaten a child's 
"health or welfare." By introducing such vague language, the 
Senate Bill virtually guarantees its rejection by courts of law. 
Perhaps the proponents of the legislation can explain or give 
examples of when sexual benavior intentionally performed in the 
presence of a child does not harm or threaten the child's health or 
welfare. Such vagueness in terms invites court challenges, but 
more seriously prevents the thousands of persons subject to the 
reporting requirements of Title 47 from reasonably being able to 
understand when they have an obligation to file a report under its 
provisions. Undefined "sexual behavior" which "threatens a child's 
welfare" contains if anything, less content than the phrase "crime 
against nature" which has been held unconstitutionally vague by the
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Alaska Supreme Court. Harris v. State. 457 P2d 638, 647 (Alaska 
1969).

CONCLUSION
Constructive amendments can and should be made to Title 

47. The amendment should encourage inter-agency cooperation, not 
facilitate the prosecution of persons who may in good faith fail to 
make reports or make reports in a manner which, after the fact, 
someone else determines should have been made sooner. New 
provisions should be more specific, increase the clarity of 
definitions, and provide guidance so that the thousands of 
dedicated professionals subject to the law's provisions and who try 
their best to comply with them, be given some direction in making 
the judgment calls required of them. Senate Bill 450 not only 
fails to encourage cooperation and increase clarity, but represents 
a major step backwards.
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Senate

DATE: May 3, 1990
TO: Representative Max Joruenberg, Co-Chair

Representative Peter) j£oll, Co-Chair
FROM: Senator Pat Rode
SUBJECT: Hearing request for Senate Bill 480

I would like to request the House Judiciary Committee consider 
scheduling Senate Bill 480 at the earliest possible time.
This bill amends the state's Uniform Limited Partnership Act, 
AS 32.10, to permit a limited partner to bring action to 
recover a judgement in the partnership's favor, if general 
partners with authority to bring the action have refused to 
bring action, or if an effort to bring the action is not likely to succeed.
This is very a brief explanation of the exemption, but if you 
have any questions please don't hesitate to call my staff Mark Begich at 3793.
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This b i l l  amends the s ta te 's  Uniform Lim ited Partnersh ip  Act, AS 32.10, to 
permit a lim ited  partner to bring an action to recover a judgment in the partnersh ip 's  favor 
i f  general partners with au tho rity  to bring the action  rave refused to bring the ac tio n , or 
i f  an e f fo r t  to bring the action  is  not l ik e ly  to succeed. Because the b i l l  deals with 
p riva te  sector actions i t  w i l l  not have a f is c a l impact on the Department of Law or on other 
departments or agencies of government.
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L aw O f f ic e s  o f

MILLARD F. INGRAHAM , P.C.
MILLARD F. INGRAHAM A25 "G " St.

S u ite  850  
A n c h o ra g e .  A la s k a  99501

October 12, 1989

Senator Pat Rodey 
Chair, Senate Committee

on Banking and Finance 
3111 C Street, Suite 510 
Anchorage, AK 99503

Dear Senator Rodey:

Since at least 1949 Ala.ska has had in effect the 
Uniform Limited Partnership Act (ULPA), AS 32.10.010-290. In 
1976 the Commissioners on Uniform State Law completely revised 
the Act and in 1983 and 1985 made further substantial amendments 
to the 1976 revision. According to Note, The Status of Enforcing 
Fiduciary Duties in a Limited Partnership After Dupuis v. Becnel 
Co., 49 La.L .Rev. 1217, 1222 n.32 (1989) as of January 1, 1989
thirty-eight jurisdictions had adopted the revised Uniform 
Limited Partnership Act (RULPA).

I am not sufficiently familiar with business law to 
understand the reasons for all of the changes made by the 
revision or by the amendments to the revision, but I am aware of 
at least one problem created by the original ULPA which was 
remedied by the revision. That problem is how may the limited 
partners in a limited partnership enforce the fiduciary duties 
owed to them by the general partner. Some courts have held the 
limited partners have no remedy against mismanagement or other 
breach of fiduciary duty by the general partner except to sue for 
dissolution of the partnership or to withdraw from the 
partnership upon six months notice. This result was reached by a 
combination of the common law rule barring suits among partners 
prior to the dissolution of the partnership and the wording of 
Section 26 of the ULPA, AS 32.10.250, that a contributor, unless 
the contributor is a general partner, is not a proper party to a 
proceeding by or against a partnership. In the 1960's some 
courts began to allow derivative actions by limited partners on 
behalf of the partnership against the general partner to enforce 
the general partner's fiduciary duties. These courts held that 
such actions should be allowed by analogizing the position of the 
limited partner to a shareholder in a corporation. Shareholders 
had always had the right to enforce directors' fiduciary duties 
to the shareholders by means of a derivative action. The Alaska 
Supreme Court has not yet addressed the issue of whether it will 
allow a derivative action by a limited partner on behalf of the 
partnership to enforce the fiduciary obligations of the general 
partner to the limited partners.

(907) 276-1863 
FAX (907) 2 7 9 -660 3



Senator Pat Rodey 
October 12, 1989 
Page 2

If for no reason other than that the RULPA permits
derivative actions by the limited partners, Secs. 1001-1004, the 
Alaska Legislature should adopt the revision made by the 
Commissioners on Uniform State Law in 1976 and the amendments to 
the revision in 1983 and 1985. Since limited partnerships are 
used so extensively to finance real estate investments, your 
committee seemed to be the appropriate one to address the 
revision and its amendments.

I am enclosing a copy of the original Uniform Limited 
Partnership Act (which is substantially the Alaska Act) the 1976 
Uniform Limited Partnership Act, the 1933 amendment and the 1985 
amendments. These copies were taken from VIII Martindale-
Hubbell Law Directory. I am also enclosing a copy of a portion 
of Note, The Status of Enforcing Fiduciary Duties in a Limited 
Partnership After Dupuis v. Becnel Co., 49 La.L .Rev . 1217 (1989), 
containing an excellent historical overview of the rights of a 
limited partner against a general partner at common law and under 
ULPA. If you have any questions or comments I would be happy to 
address them.

I am sending a copy of this letter to John Abbott, of 
the Code Revision Commission, for his review and comments.

Yours very truly,

1 ______________________________ __________________________________

MFI/jnr30

x c : John Abbott

Enclosure



The Status o f  Enforcing Fiduciary Duties in a Limited 
Partnership After Dupuis v. Becnel Co.

Louisiana courts have adhered to the traditional rule barring suits 
among partners prior to dissolution. Louisiana jurisprudence adopted 
this rule from the common law states, where the rule still exists in 
the area of general partnerships. Our courts have applied this rule to 
both general partnerships and to limited partnerships, without consid­
eration of the clear differences between the two forms of business 
associations. In a recent decision, however, the Louisiana Supreme 
Court abrogated this rule ana expressly overruled all prior cases which 
had held that a partner was barred from maintaining an action prior 
to the dissolution of the partnership.

The case, Dupuis v. Becnel Co.,1 involved a Louisiana limited 
partnetship formed as part of a commercial real estate transaction. 
Five years after formation, the limited partners brought an action 
against the general partners, alleging among other claims that the 
general partners had breached their fiduciary duties. The limited part­
ners sought damages for the general partners’ actions or, in the al­
ternative, a dissolution and an accounting of the partnership. The 
general partners defended the claim for damages by asserting the tra­
ditional rule barring actions between partners prior to dissolution.2

The Louisiana Third Circuit Court of Appeal, applying the tra­
ditional rule, held that the action by the limited partners was barred 
prior to dissolution.1 The court recognized that other Louisiana circuits 
had developed exceptions to the traditional rule,* but chose not to 
follow those decisions. The proper remedy for the limited partners, 
said the court, was a proceeding for dissolution and accounting, not 
an action for damages against the general partners.

On review, the Louisiana Supreme Court unanimously overruled 
the court of appeal's decision and, in doing so, abolished the traditional 
rul- barring suits between partners. Writing for the court, Justice

Copyright 1989. by Louisiana L a w  R e v h v .
1. 535 So. 2d 375 (La. 1988).
2. The general partners also argued that the limited partners could not withdraw

by forcing a dissolution because the partnership had been formed for a thirty-five year
term.

3. Dupuis v. Becnel Co.. 527 So. 2d 18 (La. App. 3d Cir. 1988).
4. Beninate v. Bruno. 497 So. 2d 1022 (La. App. 5th Cir. 1986); Dohm v. O’Keefe.

458 So. 2d 964 (La. App. 4th Cir.), writ denied. 460 So. 2d 10-46 (1984).
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Watson stated that since no statutory authority supported the rule, it 
•‘must fall."5

While the result reached in Dupuis may seem correct and in keeping 
with a nationwide trend, the reasoning of the court is open to criticism. 
Dupuis presented an opportunity for the court to clear up the confusion 
regarding the enforcement of fiduciary duties. But instead of formu­
lating a policy for lower courts to follow, the Dupuis decision poses 
more questions than answers.

The purpose of this note is to analyze the abrogation of the 
traditional rule and its effects on Louisiana partnership law. The anal­
ysis begins with the history of the rule in Louisiana and in other 
states. Next, the Dupuis decision is discussed. Finally, a better method 
of enforcing fiduciary duties with regard to limited partnerships will 
be suggested.

H is t o r ic a l  O v e r v ie w

Rights o f a Limited Partner at Common Law

Because limited partnerships can be traced to early French law, it 
is not surprising that its origin in the United States did not begin in 
the common law- states.6 Louisiana was the first state to adopt the 
iimited partnership concept.7 The concept was soon embraced by other 
stales, the first being New York in 1822.* The courts, however, strictly 
interpreted and enforced the enabling legislation. The slightest deviation 
from the terms of the enabling statute* exposed limited partners to 
unlimited liability. This state of affairs quite naturally diminished the 
attractiveness of the limited pr ership.

The Uniform Limited Par. rship Act (ULPA) was introduced in 
1916 to remedy the courts' harsh treatment of limited partners.10 The 
ULPA  made great strides in nrotecring the limited partner from un-

J. 2>-;air. 52? So. 2d at 37S.
6. Limited partnerships can be traced to the twelfth century. They developed as a 

means for capitalists to enjoy a passive investment with limited liability. From this early 
concept, the modem notion of limited partnership evolved. For a good discussion on the 
history of Lmited par.nerships, see Comment, Standing of Limited Partners to Sue De­
rivatively, 65 Colun. L. Rev. 1463 (1965) [hereinafter Comment. Standing of Limited 
Partners), and Comment, An Examination of Louisiana Limited Partner ip—The Part­
nership in Commeitdam, 55 Tul. L. Rev. 5)5 (1981).

7. See Comment. Partnership in Commendam—Louisiana's Limited Partnership, 35 
Tul. L. Rev. 815, 817 (1961) [hereinafter Comment, Partnership in Commendam|; Com­
ment, Stan-.ng of Limited Partners, supra note 6.

8. Comment, Standing of Limited Partners, supra note 6, at 1464.
9. Id.

10. Id. at 1465.
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limited personal liability by expressly allowing limited partners to take 
part in certain partnership transactions without violating the provision 
restraining their management of the partnership." However, beyond 
the permissive activities of the ULPA. section 7 forbade the limited 
partners from taking part in control of the partnership at the .;sk of 
unlimited liability.'1 The general partners could control the business 
without fear of interference from the limited partners. This division 
of power created ample opportunities for fraudulent self-dealing and 
mismanagement." To make matters worse, the limited partner was 
refused any effective judicial relief when the general partner took 
advantage of the opportunities for misconduct, for section 26 of the 
U LPA  was interpreted as barring a limited partner from being a proper 
party in a suit for damages against the general partner." This left the 
limited partner unable to protect his investment because of his limited 
authority but lacking procedural capacity to sue the general partner 
for mismanagement. The limited partner had only two options: either 
he could sue for dissolution of the partnership or he could withdraw 
upon six months notice." Neither remedy offered the limited partner 
much protection in the interim.

11. Uniform Limited Partnership Act [hereinafter ULPA) 5 10 gave limited partners 
the right to demand information through inspection of the partnership books, to demand 
a formal accounting under certain circumstances, to seek a dissolution of the partnership 
by court order, and to share in the profits by %ay of a salary or income. ULPA  § 13 
allowed the limited partner to loan money and transact other business with the partnership.

12. ULPA § 7 provides:
A  limited partner shall not become liable as a general partner unless, in addition 
to the exercise of his rights and powers as a limited partner, he takes pan in 
the control of the business.

13. See Comment, Procedures and Remedies in Limited Partners' Suits for Breach 
of the General Partner’s Fiduciary Duty, 90 H w  L. Re*. 7*3 (1977).

14. ULPA 5 26 provides:
A contributor, unless he is a general partner, is not a proper party to proceedings 
by or against a partnership, except where the object is to enforce a limited 
partner's right against or liability to the partnership.

15. ULPA {  16 provides in pertinent part:
(1) A limited partner shall not receive from a general partner or out of partnership 
property any part of his contribution until

(a ) Al! liabilities of the partnership, except liabilities to general partners and 
to limited partners on account of their contributions, have been paid or there 
remains property of the partnership sufficient to pay them,

(b) The consent of all members is had, unless the return of the contribution 
may be rightfully demanded under the pro-.sions of paragraph (2i. and

(c) The certificate is cancelled or so amended as to set forth the withdrawal 
or reduction.
(2) Subject to the provisions of paragraph ill a limited partner may rightfully 
demand the return of his contribution

(a) On the dissolution of a partnership, or
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While this was the prevailing policy of the courts, it is unclear 
whether this was the result intended under the ULPA. More specifically, 
some doubt exists whether the purpose of section 26 was to bar all 
actions by limited partners on partnership matters. A few decisions 
state that the provision was intended to keep the general partners from 
interfering in the litigation process, which is normally handled by the 
general partners.1* This explanation is not particularly persuasive, for 
section 7 of the ULPA already restricted the limited partner’s involve­
ment in the operation of the business. The most plausible explanation 
for section 26 is that it satisfied a procedural concern by avoiding the 
necessity of joining the limited partners in suits by or against the 
partnership.17 Whatever its intended purpose, section 26 as interpreted 
relegated limited partners to ineffective remedies for enforcing fiduciary 
duties owed by the general partners to the partnership.

It was not until the mid-1960's that courts began to analogize the 
position of the limited partner to that of a corporate shareholder, who 
enjoyed the remedy of a shareholder derivative suit to enforce the 
fiduciary duties of corporate directors." The seminal decision came 
from the United States Court of Appeals for the Second Circuit in

(b) When the date specified in the certificate for 1 . return has arrived, or
(c) After he has given six months' notice in writing to all other members, if 

no time is specified in the certificate either for the return of the contribution 
or for the dissolution of the partnership.
[Subsections 3 and 4 are omitted)

After the 1976 revision. Revised Uniform Limited Partnership Act (hereinafter 
RL'LPAI } 603 (1976) states:
A  limited partner may withdraw from a limited partnership at the time or upon 
the happening of events specified in the certificate of limited partnership and 
in accordance with the partnership agreement. I f  the certificate d.ces not specify 
the time or the events upon the happening of which a limited partner may 
withdraw or a definite time for the dissolution and winding up of the limited 
partnership, a limited partner may withdraw upon not less than 6 months' prior 
written notice to each general partner at his address on the books of the limited 
partnership at its office in this State.

16. Klebanow v. New York Produce Exchange, 344 F.2d 194, 298 (2d Cir. 1965).
See also Comment. Standing of Limited Panners, supra note 6, at 1475, which states z%
this proposition while citing several authorities.

17. The common law and the ULPA embraced an aggregate view of partnerships. .4? 
That is. the partnership was not considered a distinct legal entity, but rather an aggregate
group of relationships between its members. Therefore, when the partnership was involved *,]
in litigation, all of its members must be named as the partnership tacks an individual >3
identity. See Comment, Standing of Limited Partners, supra note 6, at 1475.

18. Hecker. Limited Partners' Derivative Suits Under the Revised Uniform Limited ^  
Partnership Act, 33 Vand. L. Rev. 343, 343-14 (1980), states that limited partnerships 
grew in number, sire and economic importance in I960's and 1970's with the advent of 
sophisticated tax shelter planning.
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the case of Klebanow v. New York Produce Exchange.11 Klebanow 
involved a suit brought by limited partners on behalf of the partnership 
to enforce the fiduciary duties owed by the general partners to the 
partnership. The general partners had refused to maintain an action 
because they themselves would be included as defendants. The federal 
district court dismissed the action, citing the New York version of 
section 26 of the ULPA. By strictly construing this law, as had most 
courts interpreting section 26, the court concluded that the limited 
partners could not sue the general partners for mismanagement so long 
as the partnership existed.10

The Second Circuit refused to interpret the New York provision 
so narrowly and reversed the lower court’s decision.11 Judge Friendly, 
writing for the court, read the New York version of section 26 to 
mean only that limited partners need not be joined in an action by 
or against the partnership.”  The judge also stated that another intended 
purpose of section'26 was to restrain limited partners from interfering 
in management of the business.11 This reading allowed the possibility 
of a derivative action by the limited partners.

The judge concluded that a limited partner derivative action was 
the best alternative. First, Judge Friendly likened a limited partner to 
a corporate shareholder. Both expect to share in the profits of the 
business; both are subordinated to outside creditors; and both enjoy 
limited control of the business through their authority to vote on 
internal matters. The telling difference between the two types of inves­
tors was that while the shareholder could bring an action on behalf 
of the corporation against those who controlled, the directors, the 
limited partners had no similar right against those who controlled the 
limited partnership, the general partners. Judge Friendly next recognized 
that both investors take the risk of self-dealing and mismanagement 
by those in control of the entity; however, while the corporate share­
holder could seek redress through a derivative action,.the limited part­
ners’ only remedy was withdrawal or dissolution. Dissolution, howf*-»r 
is often an expensive way to enforce fiduciary duties.14 Further 
withdrawing from the partnership when there were still existing oL 
meant that the withdrawing partner would receive too little for his 
interest. The only sensible solution to the difficulties limited partners 
faced, concluded Judge Friendly, was a partnership derivative action.

19. 344 F.2d 294 (2d Cir. 1965). See also Comment, supra note 13 for a discussion 
of the Klebanow decision.

20. N.Y. Partnership Law {115 (McKinney 1988).
21. Klebanow, 344 F.2d at 298.
22. Id.
23. Id.
24. S «  infra note 58 and accompanyini lev.
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The limited partners were allowed to pursue claims on behalf of the 
partnership, with any recover)’ being paid directly to the partnership.

Initially, the New York courts did not follow Klebanov.'-' But the 
issue was ultimately settled in Riviera Congress Associates v. Yassky.'-* 
Here, the highest court of New York held that a limited partner may 
sue derivatively when the general partners wrongfully failed to enforce 
partnership claims. The Riviera court interpreted section 26 as only 
restraining the limited partners from interfering with the rights of the 
general partners to manage the business.”  Next, the court followed 
Judge Friendly’s analogy of the limited partner to the corporate share­
holder and found that the limited partner required protection from 
mismanagement just as the shareholder. To reconcile this new right 
with its interpretation of section 26, the court reasoned that when the 
general partners wrongfully refuse to pursue proper claims of the 
partnership, they are not carrying out their duties to manage the 
business. Therefore, concluded the court, a derivative action did not 
interfere with the management of the partnership. Although the court’s 
reasoning was rather weak, the Riviera decision set the course for 
subsequent decisions recognizing the right of a limited partner to bring 
a derivative action.11

After the Klebanov and Riviera decisions, both New York and 
Delaware amended their partnership laws to give limited partners the 
statutory right under certain circumstances to sue on behalf of the 
partnership.”  The 1976 Revised Uniform Limited Partnership Act 
(RULPA ) incorporated similar provisions.30 In effect, these new pro­
visions allow a limited partner to maintain a derivative action, a 
procedure that resembles Rule 23.1 of the Federal Rules of Civil 
Procedure and similar state laws.31 Presently, thirty-nine states have 
adopted a version of these provisions of the RU LPA .”

25. Millard v. Newmarl; St Co.. 24 A.D.2d 333, 266 N'.V.S.2d 254 11966).
26. IS N.Y.2d 540, 223 N.E.2d 876 (Ct. App. 1966).
27. Id. at 543, 223 N.E.2d at 879.
28. Phillips v. Kill*. 2 Haw. App. 206. 629 P.2d 119 (1981): McCudy v. Radick. 

27 Md. App. 350, 340 A.2d 374 (1975); Jaffe v. Harris. 109 Mich. App. 786. 312 N.W.2d 
381 (1981); Strain v. Seven Hills Attocs., 75 A.D.2d 360, 429 N.Y.S.2d 424 (1980)

29. N.Y. Partnership Law § 1.5 (McKinney 1968); Del. Code Ann. tit. 6. 5 1*32 
(1974).

30. RULPA 55 1001-04 (1976).
31. Fed. R. Civ. P. 23.1. A listing of state provisions can be four.d in DeMctt, 

Demand in Derivitive Actions: Problems of Interpretation ar.d Function, 19 U.C.D. L. 
Rev. 461. 463-64 n.3 (1986).

32. Thirty-eight jurisdictions have adopted the RULPA  as of Jan. I, 1959. New York
has not incorporated the Act but allows for a derivative actior. by a similar statute. N.Y. 
Partnership Lawr § 115-a (McKinney 1968). Indiana, a state r.ot adopting the Act. has 
prospectively repealed their § 26 statute. Ind. Code Ann. 5 23-4-2-26 to be abrogated on 
July 7. 1993.
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with authority to do to have refuted to bnn| the action or if in effort to cause 
those ftncral partners to bring the action is not Iikelv to succeed.

§ 1002. Proper Plaintiff.—In a derivative action, the plaintiff niust be a part­
ner at the time of bringing the action and (1) at the time of the transaction of 
which he complains or (2) his tutus as a pinner had devolved upon him by 
operation of law or pursuant to the terms of the partnership agreement from a 
person who was a partner at the lime of the transacrion.

§ 1003. Pleading.—In a derivative action, the complaint thall set forth with 
particularity the effort of the plaintiff to secure initiation of the action by a 
general partner or the reasons for not making the effort.

{  1004. Expenses.—If a derivative action is successful, in whole or in part, or 
if anything is received by the plaintiff as a result of a judgment, compromise or 
settlement of an action or claim, the court may award the plaintiff reasonable 
expenses, including reasonable attorney's fees, and shall direct him to remit to 
the limited partnership the remainder of those proceeds received by him.

ARTICLE 11
Miscellaneous

§ 1101. Construction and Application.—This Act shall be so applied and 
construed to effectuate its general purpose to make uniform the law with respect 
to the subject of this Act among stales enacting it.

§ 1102. Short Title.—This Act may be cited as (be Uniform Limited Partner­
ship Act.

{ 1103. Severability.—If any provision of this Act or its application to any 
person or circumstance is held invalid, the invalidity does not affect other provi. 
sions or applications or the Act which can be given effect without the invalid 
provision or applicatic\ and to this end the provisions of this Act are severable.

} 1104. Effective Date. Extended Effective Dale and Repeal.—Except as 
forth below, the effective date of this Act is and the following Acts [list
prior limited partnership acts) are hereby repealed.

(1) The existing provisions for execution and filing of certificates or limited 
partnerships and amendments thereunder and cancellations thereof continue in 
effect until [specify time required to create central filing system), the extended 
effective date, and Sections 102, 103. 104, 105. 201, 202. 203, 204 and 206 are 
not effective until the extended effective date.

(2) Section 402. specifying the conditions under which a general partner 
ceases to be a member of a limited partnership, is not effective until the extended 
effective date, and the applicable provisions of existing law continue to govern 
until the extended effective date.

(3) Sections 501, 502, and 608 apply only to contributions and distributions 
made after the effective date of this Act.

(4) Section 704 applies only to assignments made after the effective date of 
this Act.

(5) Article 9, dealing with registration of foreign limited partnerships, is not 
effective until the extended effective date.

§ 1105. Rules for Cajes Not Provided for In Tbit Act.—In any case not 
provided for in this Act the provisions of the Uniform Partnership Act govern.

1983 AMENDMENTS TO 
UNIFORM LIMITED PARTNERSHIP ACT (1976)

The following changes to the Uniform Limited Partnership Act (1976) were approved by the National Conference in 1983:
(Additions Underlined, Deletions Stricken)

§ 304(a)(2):
(2) withdraws from future equity participation in the enterprise by executing 

and filing in the office of the Secretary of State a certificate declaring withdrawal 
under this Section.

§ 403:
(a) Except as provided in this Act or in the partnership agreement, a general 

partner of a limited partnership has the tights and powers and is subject to the

restrictions and liabilities of a partner in a partnership without limited partners.
(b) Exceoi as provided in ihis Act, a general partner of a limited partnership 

has the liabilities of a partner u a partnership without limited partners to per­
sons other than the partnership and the other panners. Except as provided in 
this Act or in the partnership agreement, a general partner of a limited partner­
ship has the liabilities of a partner in a partnership without limited partners to 
the partnership and to the oiher panners.

UNIFORM LIMITED PARTNERSHIP ACT (1976) 
WITH 1985 AMENDMENTS

(Additions and Deletions in the Act are indicated by Underscore and Strikeout)

ARTICLE 1 
GENERAL PROVISIONS

Section
101. Definitions.
102. Name.
103. Reservation of Name.
104. Specified Office and Agent.
105. Records to be Kept.
106. Nature of Business.
107. Business Transactions of Partner with Partnership.

ARTICLE 2
FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP

201. Certificate of Limited Partnership.
202. Amendment to Certificate.
203. Cancellation of Certificate.
204. Execution of Certificates.
205. Execution by judicial Act.
206. Filing in Office of Secretary of Slate.
207. Liability for False Statement in Certificate.
208. Scope of Nolicr.
209. Delivery of Certificates to Limited Partner.

ART IC LE!
LIMITED PARTNERS

301. Admission of Limilid Partners.
302. Voting.
303. Liability to Third Parties
304. Person Erroneously Believing Himself [or Herself) Limited Partner.
305. Information.

ARTICLE 4 
GENERAL PARTNERS

Section
401. Admission of Additional General Partners.
402. Events of Withdrawal.
403. General Powers and Liabilities.
404. Contributions by General Partner.
405. Voting.

ARTICLE 5 
FINANCE

501. Form of Contribution.
502. Liability for Contributions.
503. Sharing of Profits and Losses.
504. Sharing of Distnbutions.

ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL

601. Interim Distributions.
602. Withdrawal of General Partner.
603. Withdrawal of Limited Partner.
604. Distribution Upon Withdrawal.
605. Distribution in Kind.
606. Right to Distribution.
607. Limitations on Distribution.
608. Liability Upon Return of Contribution.

ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS

701. Nature of Partnership Interest
702. Assignment of Partnership Interest.
703 Rights of Creditor.
704 Right of Assignee to Become Limited Partner.
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70S. Power of Eitite of Deceased or Incompetent Partner.

A R T IC L E ?

DISSOLUTION
801. Nonjudicial Dissolution.
802. Jud.ctal Dissolution.
803. Winding Up.
801. Distribution of Assets.

ARTICLE 9
FOREIGN LIMITED PARTNERSHIPS

901. Law Governing.
902. Registration.
903. Issuance of Registration.
904. Name.
SOS. Changes and Amendments.
906. Cancellation of Registration.
907. Transaction of Business Without Registration.
908. Action by [Appropriate Official)

ARTICLE 10 
DERIVATIVE ACTIONS

1001. Right of Action.
1002. Proper Plaintiff.
1003. Pleading.
1004. Expenses.

ARTICLE II
MISCELLANEOUS

1101. Construction and Application.
1102. Short Title.
1103. Severability.
1104. Effective Date, Extended Effective Date and Repeal.
110$. Rules for Cases Not Provided for in This Act.
1106. Savings Clause.

ARTICLE I 
General Prorislons

§ 101. Definitions.—As used in this [Act], unless the context otherwise re­
quires:

(1) "Certificate of limited partnership" means the certificate referred to in 
Section 201, and the certificate as amended or restated.

(2) "Contribution" means any cash, property, services rendered, or a prom­
issory note or other binding obligation to contribute cash or property or to 
perform services, which a partner contributes to a limited partnership in his 
capacity as a partner.

(3) "Event of withdrawal of a general partner" means an event that causes a 
person to cease to be a general partner as provided in Section 402.

(4) "Foreign limited partnership" means a partnership formed under the 
laws of any-State state other than this State and having as partners, one or more 
general partners and one or more limited partners.

(3) "General partner" means a person who has been admitted to a limited 
partnership as a general partner in accordance with the partnership agreement 
and named in the certificate of limited psrtnership as a general partner.

(6) “Limited partner" means a person who has been admitted to a limited 
partnership as a limited partner in accordance with the partnership agreement 
sml mined irvtheccmficati. of limited partnership as a hmned pannei.

(7) "Limited partnership" and "domestic limited partnership" mean a part­
nership formed by two or more persons under the laws of this Stale and hawng 
one or more general partners aod one or more limited partners.

(8) "Partner" means a limited or general partner.
(9) "Partnership agreement" means any valid agreement, written or oral, of 

the partners as to the affairs of a limited partnership and the conduct of its 
business.

(10) "Partnership interest" means a partner's share of the profits and losses 
of a limited partnership and the right to receive distributions of partnership 
assets.

(11) "Person" means a natural person, partnership, limited partnership (do­
mestic or foreign), trust, estate, association, or corporation.

(12) "State" means a slate, territory, or possession of the United Slates, the 
District of Columbia, or the Commonwealth of Puerto Rico.

§ 102. Name.—The name of each limited partnership as set forth in its certif­
icate of limited partnership:

(1) shall contain without abbreviation the words "limited partnership";
(2) may not contain the name of a limited partner unless (i) it is also the 

name of a general partner or the corporate name of a corporate general partner, 
or (ti) the business of the limited partnership had been carried on under that 
name before the admission of that limited partner;

(3) nuj not contain any wunJ urph.m indicating ur  implying that it is 
orgsmecd other than for a purpov: stated in in certificate of  limited partncnlup.

-(41(3) may not be the same as. or deceptively similar to, the name of any 
corporation or Imnitcd partnership organised under the laws of this State or 
licensed or registered as a foreign corporation or limited partnership in this

•f5)(4) may not contain the following words [here insert prohibited words
§ 103. Reservation of Name.—
(a) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under thi 
[Act] and to adopt that name;

(2) any domestic limited partnership or any foreign limited partncrshi 
registered in this State which, in either case, intends to adopt that name;

(3) any foreign limited partnership intending to register in this State am 
adopt that name, and

(4) any person intending to organize a foreign limited partnership ani 
intending to have it register in this Slate and adopt that name.

(b) The reservation shall be made by filing with the Secretary of State ar 
application, executed by the applicant, to reserve a specified name. If the Secrc 
tary of Slate finds that the name is available for use by a domestic or foreigr 
limiivu partnership, he [or she) shall reserve the name for the exclusive use ol 
the applicant for a period of 120 days. Once having so reserved a name, the same 
applicant may not again reserve the same name until more than 60 days after the 
expiration of the last 120-day period for w hich that applicant reserved that 
name. The right to the exclusive use of a reserved name may be transferred to 
any other person by filing in the office or the Secretary of State a notice of the 
transfer, executed by the applicant for whom the name was reserved and specify­
ing the name and address of the transferee.

§ 104. Specified Office and Agent.—Each limited partnership shall continu­
ously maintain in this State:

(1) an office, which may but need not be a place of its business in this State, 
at which shall be kept the records required by Section 105 to be maintained; and

(2) an agent for service of process on the limited partnership, which agent 
must be an individual resident of this Slate, a domestic corporation, or a foreign 
corporation authorized to do business in this State.

§ 105. Records to be Kept.—
(a) Each limited partnership shall .veep at the office referred to in Section 

104(7) the following:
(1) a current list of the full name and last known business address of 

each partner.-aet-ferth. separately identifying the teneral partners (in al­
phabetical order! and ihe limned nannerv (in alphabetical orderj;

(2) a copy of the certificate of limned partnership and all certificates of 
amendment thereto, together with executed copies of any powers of attor­
ney pursuant to which any certificate has been excculedi;

(3) copies of the limited partnership's federal, stale and local income tax 
returns and reports, if any, for the three most recent years, and;

(4) copies of any then effective written partnership agreements and of 
any financial statements of the limited partnership for the three most recent 
years; and

(5) unless contained in a written partnership agreement, a writing set­
ting out:

(i) the amount of cash and a description and statement of the agreed 
value of the other property or services contributed by each partner and 
which each partner has agreed to contribute:

(ii) ihe times at which or events on the happening of which any addi­
tional contributions agreed to be made by each partner are to be made.

(iii) any right of a partner to receive, or of a teneral partner to make, 
disinbunons lo a partner which include a return of all or any part of ihe 
partner's contribution: and

(iv l any evens upon ihe happening of which the limited partnership 
is io be dissolved and iis affairs wound up.
(b) -Those records Records kept under this section are subject to inspec­

tion and copying at the reasonable request and at the expense of any partner 
during ordinary business hours.

§ 106. Nature of Business.—A limited partnership may carry on any busi­
ness that a partnership without limited panners may carry on except [here 
designate prohibited activities).

§ 107, Bu iness Transactions of Partner with Partnership.—Except as pro­
vided in the , annership agreement, a partner may lend money to and transact 
other business with the limited partnership and. subject toother applicable law, 
has the same rights and obligations with respect thereto as a person who is noi a 
partner.

ARTICLE 2 
Formation; Certificate of Limited Partnership

§ 201. Certificate of Limited Partnership.—
(a) In order to form a limited partnership, mu ui nrvrc peisunx musi exe-.uie 

a certificate of limited partnership -Theecrnftratcshall be must be executed and 
filed in the office of the Secretary of State «nd The certificate shall set forth:

(1) the name of the limited partnership;
(2)1 the general character of in business:
(-34(2) the address of the office and the name and address of the agent 

for service of process required to be maintained by Section 104.
■(44(32 Ihe name and the business address of each general partner (spec­

ifying separately the genual partners and Inviiltd pwmvem .
0 )  thcimoonT t>f-cnh and- i -d i ^n^ f i o r i  «nd m i u n u i r  u f  the igrccd

>61 Tire pmm ji « tircfi in * ilht» r— ~ r * w' nh  inri a * - "
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(7 ) any power of a limited partner to grant ‘he right le Income a limited 
partner l<» an amgmu: of any pan of hi., p jrtwerjhip interest. and the tcrmi 
and er-oduions ef the power,

(B ) if agreed upon, the lime at «*hieh or the c 'cnu on the happening of 
■which a partner maj terminate his membeniwp irr thc-hmilcd partnership 
and the amount ef. Of the method of dcicrmir.ing. ihc distnbutior. le wlin.li 
hc-may be entuled respecting hrs-partnerihi;- mictcsr.-and the terms and 
conditions of thcis-t initiation and distnbutirn.

(9) any right of  « partner lo recen t distributions of property, including 
e«ali from ihe limited partnership*;

(10) any nght-of « partner la receive. or of a general partner le make.

MltiKf a contribution,
( I I) any time at which ■■ ; »enH upon ibc happening of which ihe 

limned partnership is le be dissolved and im fan  wound-up;
( I I)  any nght of ihe remaining general pannci-i lo continue ihebusrness 

en the happening ef an event of withdrawal of-a general partner, and 
(*) Ihc laical dale unon which the limited rinnershm is lo dissolve: and 
■ffjd(3) any other matters the general partners determine to include 

therein.
(b) A limited partnership is formed at the time of the tiling of the certificate 

of limited partnership in the office of the Secretary of State or at any later time 
specified in the certificate of limited partnership if. in either case, there has been 
substantial compliance with the requirements of (his section.

§ 202. Amendment to Certificate.—
(a) A certificate of limited partnership is amended by filing a certificate of 

amendment thereto in the office of the Secretary of State. The certificate shall set
( 1) the name of the limited partnership:
(2) the dale of filing the certificate; and
(3) the amendment to the certificate.

(b) Within 30 days after Ihe happening of any of (he following events, an 
amendment to a certificate of limited partnership reflecting the occurrence of the 
event or events shall be filed:

( I )  « change-in the- amount or charaeter-of ihe contribution af any 
partner, or in any partner's obligation to make a conmbulion,

•fJd( I ) ihe admission of a new general partner:
+3*727 the withdrawal of a general partner, or 
+4*777 the continuation of tne business under Section 801 after an event 

of withcTrawal of a genera! partner.
(c) A general partner who becomes aware that any statement in a certificate 

of limited partnership was false when made or that any arrangements or other 
facts described have changed, making the certificate inaccurate in any respect, 
shall promptly amend the certificate, but an amendment to show a-change of 
address of a limited partner need be filcd-only once every 12 months.

(d) A certificate of limited partnership may be amended at any time for any 
other proper purpose the general partners determine.

(e) No person has any liability because an amendment to a certificate of 
limited partnership has not been filed lo reflect the occurrence of any event 
referred to in subsection (b) of this Section section if the amendment is filed 
within the 30-day period specified in subsection (b).

m  A restated certificate of limited partnership may be executed and filed in 
tlie same manner as a certificate of amendment.

§ 203. Cancellation of Certificate.—A certificate of limited partnership shall 
be cancelled upon the dissolution and the commencement of winding up of the 
partnership or at any other time (here are no limi'ed partners. A certificate of 
cancellation shall be filed in the office of the Secretary of State and set forth:

(1) the name or the limited partnership;
(2) the dale of filing of its certificate of limited partnership;
(3) (he reason for filing the certificate of cancellation;
(4) the effective date (which shall be a date certain) of cancellation if it is not 

to be effective upon Ihe filing of Ihe certificate; and
( J )  any other information the general partners filing the certificate deter­

mine.
§ 204. Execution of C ertificates.—
(a) Each certificate required by this Article to be filed in the office of the 

Secretary of State shall be executed in the following manner:
( I ) an onginil certificate of limited partnership must be signed by all

general pariners namad ihacauu
(TTa certificate of amendment must be signed by at least one general

partner and by each other general partner designated in the certificate as a
new general panoer or whose conlnbution-vo deienbed as having ta.ui
increased; and . .(3) a certificate of cancellation must be signed by all general partners*-,

(b) Any person miy sign a certificate by an altomey-in-faci, but a power of 
attorney to sign i  certificate relating to the admission, orincrcaied l uiniibulHw; 
of a general partner must specifically describe the admission or-mercaw..

(crTfiTexecution of a certificate by ■ general partner constitutes an affirma­
tion under the penalties of perjury that the fads stated therein are true.

5 205. Aimndmcat ar CanceHatian Execution b) Judicial Act.—If a person 
required by Section 204 to execute a any certificate of amendment oi vaneella- 
tion fails or refuses lo do so. any other partner, and tny-rrngnce uf a panncmhtp 
inurm . person who is adversely affected by the failure or refusal, may petition 
the [designate the appropriate court] to direct 'hr xmndmni nr ..- ,tl|1[inn 
execution of Ihe certificate If the court finds that ifva amaodmarrt oacinctllanaa

n.proper it is proper for ihe certificate to be executed and that any person jo 
designated has failed or refused to execute ihe certificate, it shall order tt> 
Secretary of Slate to record an appropriate certificate of amendment or mngcjj,!

§ 206. Filing in Office of Secretary of State.—
(a) Two signed copies of the certificate of limited partnership and of anv 

certificates of amendment or cancellation (or of any judicial decree of amend 
menl or cancellation) shall be delivered to the Secretary of Stale. A person who 
executes a certificate as an agent or fiduciary need not exhibit evidence of his for 
her] authority as a prerequisite to filing Unless the Secretary of State finds tin 
any certificate does not conform to law, upon receipt or all filing Tees required Pi­
law he [or she] shall: ,

(1) endorse on each duplicate original the word "Filed" and the dai 
month, and year of the filing thereof,

(2) file one duplicate original in his [or her] office: and
(3) return the other duplicate original to the person who filed it or his

[or her] representative.
(b) Upon the filing of a certificate of amendment (or judicial decree of 

amendment) in the office of the Secretary of State, the certificate of limited 
partnership shall be tmended as set forth therein, and upon the effective date of 
a certificate of cancellation (or a judicial decree thereof), the certificate of limit- 
ed partnership is cancelled.

§ 207. Liability for False Statement In Certificate.—If any certificate of lim­
ited partnership or certificate of amendment or cancellation contains a false 
statement, one who suffers loss by reliance on the statement may recover dam­
ages for the loss from:

(1) any person who executes the certificate, or causes another to execute it on 
his behalf, and knew, and any general partner who knew or should have known, 
the statemenl to be false at the time the certificate was executed; and

(2) any general partner w ho thereafter knows or should hue known that any 
arrangment or other fact described in the certificate has changed, making the 
statement inaccurate in any respect within a sufficient lime before the statement 
was relied upon reasonably lo have enabled that general panner to cancel or 
amend the certificate, or to file a petition for us cancellation or amendment 
under Section 205.

§ 208. Scope of Notice.—The fact that a certificate of limited partnership is 
on file in the office of the Secretary of Stale is nonce that the partnership is a 
limited partnership and the persons designated therein as limited general part­
ners are limited general partners, but it is not notice of any other fact!

§ 209. Delivery of Certificates to Limited Pinners.—Upon the return by the 
Secretary of State pursuant lo Section 206 of a certificate marked "Filed," the 
general partners shall promptly deliver or mail a copy of the certificate of limited 
partnership and each certificate of amendment or canceMation to each limited 
partner unless the partnership agreement provides otherwise.

ARTICLE 3 
Limited Partoers

§ 301. Admission of Additional Limited Partners,—
(a) A person becomes a limited panner:

(1) at the time the limited partnership is formed: or
(2) at any later time specified in the records of the limited partnership 

for becoming a limned panner!
fe*-(b) Afier the filing of a limited partnership's original certificate of limned 

partneTsHip, a person may be admitted as an additional limited partner:
( 1) ir. the case of a person acquinng a partnership interest directly from 

the limited partnership, upon compliance » th the partnership agreement 
or, if the partnership agreement does not so provide, upon the written 
consent of all partners; and

(2) in the case of an assignee of a partnership interest of a panner who 
has the power, as provided in Section 7(U, to grant the assignee the right to 
become a limited partner, upon the exercise of that power and compliance 
with any conditions limiting the grant or exercise of the power.

(b) In each cave under subsection (a).1 the person acquiring ihe partnership 
interest beenmei a limned partner enly-upon amendment of the cerniiu tc-of 
limited partnership reflecting thal fact.

§ 302. Voting.—Subject to Section 303, the partnership agreement may grant 
to all or a specified group of the limited partners the right to vote (on a per 
capita or other basis) upon any matter.

§ 303. Liability to Third Parties,—
(a) Except as provided in subsection (d). a limited panner is not liable for 

the obligations of a limited partnership unless he [or she] is also a general 
partner or, in addition to the exercise of his (or her] rights and powers as a 
limited panner, he [or she] takes pan participates in the control of the business 
However, if Ihe limited partner's participation partner participates in the control 
of the business ii not subnamnllj ihe same i s ihe cvcrcne ol the pu»crT-oc* 
general partner, he (or she] is liable only to persons who transact business with 
the limited partnership with actual knowledge of hit participation m verurtri 
reasonably believing, based upon Ihe limited partner's conduci that ihcilfflHCB 
partner iv a general nxnnrr.

(b) A limited pinner does not participate in the control of the business 
nothin the meaning of subsection (a) solely by doing one or more of the follow 
mg:
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(1 )  bong a contractor fo r or an agtnl or employee o f the limited part­
nership or o f a general Dinner or bemc an officer, director, or shareholder 
o f a general nanner that is a corporation.

(2 )  consulting w ith and advising a general partner w ith  respect to the 
business o f the lim ited partnership;

(3 )  acting as surety fo r the lim ited partnership o r guaranteeing or as­
suming one nr more specific obligations of Ihe limited partnership:

( 4 )  appro ving a t d in ppeo n n g  an amaTdnuni, ra  l ha pan n art h ip agraa- 
m tn l taking any action required or permitted by law  to bnng o r pursue a 
d e r iva ti'e  acnon in the right ol the limited partncrship.-or-

( i )  voting an one or m of *  of  i h« following aaw u ati
(5 )  requesting o r atiending s meeting of panners:
(6) proposing, approving, or disapproving, by voting or otherwise, one 

or more ol ihe tollowing matters-
(i) the dissolution and winding up of the limited partnership;
(ii) (he sale, exchange, lease, mortgage, pledge, or other transfer of all 

or substantially alt of the k_sets of the limned partnership other thon-m 
the erdinary eaurat of its business

(iii) the incurrence of indebtedness by the limited partnership other 
than in the ordinary course of its business;

fiv) a change in the nature of the business; nr-
(v) the admission or removal of a general partner.;
(xil ihe admission or removal of a limited partner: 
pvii) a transaction involving an aciual or potential conflict of interest 

between a general partner and the limited partnership or the limned 
partners:

(mi) an amendment to the partnership agreement or certificate of 
limned partnership; or

fix) matters related to the business of the limited partnership not 
otherwise enumerated in this subsection (b). which the partnership 
agreement slates in writing may be subject to the approval or disapproval 
of limited panners;
(7) winding up the limited partnership pursuant to Section 803; or 

exercising an? right or power permitted to limited partners -jr.icr
this /a c i I and not specifically enumerated in this subsection (b )

(c) The enumeration in subsection (b) does not mean that the possession or 
exercise of any other powers by a limited partner constitutes participation by 
him (or her] in the business of the limited partnership.

(d) A limited partner who knowingly permits his (or her] name to be used 
in the name of the limited partnership, except under circumstances permitted by 
Section 102(2), is liable to creditors who extend credit to the limited partnership 
without actual knowledge that the limited partner is not a general partner.

§ 304. Person Erroneously Believing Himself (or Herself] Limited Part­
ner.—

(a) Except as provided in subsection (b). a person who makes a contribution 
to a business enterprise and erroneously but in good faith believes that he (or 
she] has become a limited partner in the enterprise is not a general partner m 
the enterprise and is not bound by its obligations by reason of making the 
contribution, receiving distributions from the enterprise, or exercising any rights 
of a limited partner, if. on ascertaining the mistake, he (or she]:

(1) causes an appropriate certificate of limited partnership or a certifi­
cate of amendment to be executed end filed; or

(2) withdra s from future equity participation in the enterprise by exe­
cuting and filing in the office of the Secretary of State a certificate declaring 
withdrawal under this section.

(b) A person who makes a contribution of the kind described in subsection
(a) is liable as a general partner to any third party who transacts business with 
Ihe enterprise (i) before the person withdraws and an appropriate certificate is 
filed to show withdrawal, or (ii) before an appropriate certificate is filed to show 
his status as a limited partner and, in the ease of an amendment, after expiration 
of the 30-riaj period fof filing an amendment relating to the person as a limited 
p. n.H. imHer Sertinn jOi that he lor she 1 is noi-1 general partner, but in either 
case only if the third party actually believed in good faith that the person was a 
general partner at the time of the transaction.

§ 305. Information.—Each limited partner has the right to:
(1) inspect and copy any of the partnership records required to be main­

tained by Section 105; and
(2 )  obtain from the general partners from lime to time upon reasonable de­

m and ( i )  true and full inform ation regarding the stAte of (he business and 
financial condition o f the lim ited partnership, ( i i )  prom ptly after becoming 
available, a copy of the lim ited partnership's federal, slate, and local income tax 
returns for each year, and ( i i i )  o ther information regarding the affairs o f the 
lim ited partnership as is just and reasonable.

ARTICLE*
General Partners

§ *01. Admission of Additional General Partners.—After the filing of a lim­
ited partnership's original certificate of limited partnership, additional general 
partners may be admitted emfy as provided in wfllint in the Mnncrshu? iEICC:
m^nl n r  i f  ihi- p r in y r . li ip  lg r f i-mi-nl nnt provide in w nltng  for ih r l.tmn-
Sion o f additional general partners, w ith the specific w n tlcn  consent of-e*ch 
P«nner >11 pi nner)

5 *02. E te n a  of W ith d raw a l.— Except as approved by the specific w n n rn  
consent o f all pmtners at the time, a person ceases to be a general partner o f a 
lim ited partn.crvSip upon the happening of any o f ihe following events

(1) the general partner withdraws from the limited partnership as provided 
in Section 602.

(2) Ihe general partner ceases to be a member of Ihe limited partnership as 
provided in Section 702;

(3) the general partner is removed as a general partner in accordance wuh 
the partnership agreement;

(*) unless otherwise provided in writing in Ihe certificate of Imnted partner­
ship agreement, the general partner: (i) makes an assignment for the benefit of 
creditors; (n) files a voluntary petition in bankruptcy; (iii) is adjudicated a 
bankrupt or insolvent; (iv) files a petition or answer seeking for himself (or 
herself] any reorganization, arrangement, composition, readjustment, liquida­
tion, dissolution, or similar relief under any statute, law, or regulation; (\) files 
an answer or other pleading admitting or failing to contest the material allega­
tions of a petition filed against him [or her] in any proceeding of this nature; or
(vi) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or 
liquidator of the general partner or of all or any substantial part of is (or her] 
properties;

(5) unless otherwise provided in writing in the certificate of limited partner­
ship agreeement, (120) days after the commencement of any proceeding against 
the general partner seeking reorganization, arrangement, composition, readjust­
ment. Iiq„i .ation, dissolution, or similar relief under any statute, law, or regula­
tion, thi /roceedirig has not been dismissed, or if within [90] days after the 
appoin'-.ient without his (or her] consent or acquiescence of a trustee, receiver, 
or liquidator of the general partner or of all or any substantial part of his [or 
her] properties, the appointment is not vacated or stayed or within [90] days 
after the expiration of any such stay, the appointment is not vacated;

(S) in (he case of a general partner who is a natural person,
(i) his [or her] death: or
(ii) the entry of an order by a court of competent jurisdiction adjudicat­

ing him [or her] incompetent to manage his [or her] person or his [or her] 
estate;

(7) ir. Ihe case of a general partner who is acting as a general partner by 
virtue of being a trustee of a trust, the termination of the trust (but not merely 
the substitution of a new trustee);

(8) in the case of a general partner that is a separate partnership, the dissolu­
tion and commencement of winding up of the separate partnership;

(9) in the case of a general partner that is a corporation, the filing of a 
certificate of dissolution, or its equivalent, for the corporation or the revocation 
of its charter; or

(10) in the case of an estate, the distribution by the fiduciary of the estate's 
entire interest in the partnership.

§ 403, General Powers and Liabilities.—
(a) Except as provided in this [Act] or in the partnership agreement, a 

general partner of a limited partnership has (he nghts and powers and is subject 
to the restrictions of a partner in a partnership without limited partners.

(b) Except as provided in this [Act], a general partner of a limited partner­
ship has the liabilities of a partner in a partnership without limited partners to 
persons other than the partnership and the other partners. Except as provided in 
this [Act] or in the partnership agreement, a general partner of a limited part­
nership has the liabilities of a partner in a partnership without limited panners 
to the partnership and to the other partners.

§ *0*. Contributions by General Partner.—A general partner of a limited 
partnership may make contributions to the partnership and share in the profits 
and losses of. and in distributions from, (he limited partnership as a general 
partner. A general partner also may make contributions to and share in profits, 
losses, and distributions as a limited partner. A person who is both a general 
partner and a limited partner has the rights and powers, and is subject to the 
restrictions and liabilities, of a general partner and, except as provided in the 
partnership agreement, also has the powers, and is subject to the restrictions, of 
a limited partner to the extent of his [or her] participation in the partnership as 
a limited part ier.

§ 405, Voting.—The partnership agreement may grant to all or certain iden­
tified general partners the right to vote (on a per capita or any other basis), 
separately or with all or any class of the limited panners, on any matter.

ARTICLES
Finance

§ SOI. Form of Contribution.—The contribution of a partner may be in cash, 
property, or services rendered, or a promissory note or other obligation to con­
tribute cash or property or to perform seivices.

§ 502. Liability for Contribution.—
(a) A promise bv a limited partner to contribute to the limned partnership is 

not enforceable unless set out in a writing signed by the lirniled partner.
(wWb) Except as provided in the c«rtifi;au »f limned partnership acreemeni. 

a partner is obligated to Ihe limited partnership to perform any enforceable 
promise to contribute cash or property or to perform services, even if he [or 
she] is unable to perform because of death, disability, or any other reason, If a 
partner does not makr the required contribution of property or services, he [or 
she) is obligated at the opiion of the limited partnership to contribute cash equal 
to that portion of the value, as staled in the certificate cf limited partnership 
ri-rnrrlv reqinri-H In hf Si-pl piirvmnl In Seri inn IPS of the Stated contribution 
which has not been made

fbHc) Unless otherwise provided in Ihe partnership agreement. Ihe obliga­
tion ofTpartner to make a contribution or return money or other property paid
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or distributed in violation of this (Act) miy be compromised only by content of 
ill partners. Notwithstanding the compromise, a creditor of a limited partner­
ship who calends credit) orwrhose-elum arnei. otherwise acts in reliance on that 
obligation after the filing of the certificate of iir.;icd -partnership ur an amend- 
mam iharato panner signs a writing which, in «n hern ia , reflects the obligation 
and before the amendment or cancellation thereof to reflect the compromise) 
may enforce the original obligation.

§ 503. Sharing of Profit* and Lossea.—The profits and losses of a limited 
partncship shall be allocated among the partners, and among disses of pin­
ners. in the manner provided in writing in the partnership agreement. If the 
partnership agreement does not so provide in writing, profits and losses shall be 
allocated on the basis of the value, as stated in ihe eertifieatc of limited partner­
ship records required to be kept pursuant to Section 105. of the contributions 
made by each partner to the eitent they base been received by the partnership 
and have not been returned.

§ 504. Sharing of Distributions.—Distributions of cash or other assets of a 
limned partnership shall be allocated among the partners and among classes of 
panners in the manner provided in writing in the partnership agreement. If the 
partnership agreement does not so provide in wnting. distributions shall be 
ma*' on the basis of the value, as slated in theccnificatc of limited partnership 
recoi Js required to be kept pursuant to Section 105. of the contributions made 
by each partner to the extent they have been received by the partnershio and 
have not been returned.

ARTICLE 6 
Distributions and Withdrawal 

§ 601. Interim Distributions.—Except as provided in this Aniele, a partner 
is entitled to receive distributions from a Limited partnership before his [or her) 
withdrawal from the limited partnership and before Ihe dissolution and winding 
up thereof)

(-B- to the extent and at the times or upon ihe happening of the events speci­
fied in the partnership agreement: and

( I )  if an; divinbutiort constitutes a return of any part of his contribution 
under Seenon 60«(e)rt<i the CTtcnt-and at thrirmes-or upon the happcr-ng of 
Ihe events specified m-thc certificate of limited partnership.

§ 602. Withdrawal of Genera! Partner.—A general partner may withdraw 
from a limited partnership at any time by giving written notice to the other 
partners, but if the withdrawal violates the partnership agreement, the limited 
partnership may recover from the withdrawing general partner damages for 
breach of the partnership agreement and offset the damages against the amount 
otherwise distributable to him [or her).

§ 603. Withdrawal of Limited Partner.—A limited partner may withdraw 
from a limited partnership at the time or upon the bippening of events specified 
in ihe certificate of limited partnership and in seeerdanee with in writing in the 
partnership agreement. If the certificate agreement does not specily in wnting 
the lime or the events upon the happening of which a limited partner may 
withdraw or a definite time for the dissolution and winding up of the limited 
partnership, a limited panner may withdraw upon not less than six months' 
pnor written notice to each general partner at his tether] address on the books 
of the limited partnership at its office in this State 

§ 604. Distribution Upon Withdrawal.—Except as provided in this Article, 
upon withdrawal any withdrawing partner is entitled to receive any distribution 
to which he (or she) is entitled under the partnership agreement and, if not 
otherwise provided in the agreement, he [or she) is entitled to receive, within a 
reasonable time after withdrawal, the fair value of his (or her] interest in the 
limited partnership as of the date of withdrawal based upon his (or her] right to 
share in distributions from the limited partnership.

§ 605. Distribution la Kind.—Except as provided in writing in the certificate 
of limited partnership agreement, a partner, regardless of the nature of his [or 
her] contribution, has no right to demand and receive any distribution from a 
limned partnership in any form other than cash. Except as provided in wnting 
in the partnership agreement, a partner may not be compelled to lccepi a distn- 
button of any asset in kind, from a limited partnership to the extent that the 
percentage of Ihe asset distributed to him [or her) exceeds a percentage of that 
asset which is equal to the percentage in which he [or she] shares in distribu­
tions from the limited partnership.

§ 606. Right to Distribution.—At Ihe time a partner becomes entitled to 
receive a distribution, he [or she) has the status of. and is entitled to all reme­
dies available to. a creditor of the limited partnership with respect to the distri­
bution

§ 607. Limitations oo Distribution.—A panner may not receive a distribu­
tion from a limned partnership to the extent that, after giving effect to the 
distribution, all liabilities of the limited partnership, other than liabilities to 
partners on account of Ibeir partnership interests, exceed the fair value of the 
partnership issets.

§ 608. Liability Upow Return of Contribution.—
(a) If a panner has received the return of any part of his [or her) contribu­

tion without violation of the partnership agreement or this [ Aci], he (or she | is 
liable to Ihe limited partnership for a period of one year thereafter for the 
amount of the relumed contribution, but only to the extent necessary to dis­
charge ihe limited partnership's liabilities to creditors who extended credit to the 
limned partnership duriry the penod Ihe contribution was held by the partner­
ship

(b) If a partner has received the return of any part of his [or her) contribu­
tion in violation of the partnership agreement or this [Act], he (or she) is liable 
to the limited partnership for a penod of six years thereafter for the amount of 
the contribution wrongfully relumed.

(e) A partner receives a return of his (or her) contribution to the extent that 
a distribution to him (or her) reduces his (or her) share of the fair value of the 
net assets of the limited partnership below the value, as set forth m the certificate 
° f hmited partnership records required to be kepi pursuant to Section 105, of his 
contribution which has not been distributed to him [or her).

ARTICLE 7
Assignment of Partnership Interests

§ 701. Nature of Partnership Interest.—A partnership interest is personal 
property.

§ 702. Assignment of Partnership Interest.—Except as provided in the part­
nership agreement, a partnership interest is assignable in whole or in part. An 
assignment of a partnership interest does not dissolve a limited partnership or 
entitle the assignee to become or to exercise any rights of a partner. An assign­
ment entitles the assignee to receive, to the extent assigned, only the distribution 
to which the assignor would be entitled. Except as provided in the partnership 
agreement, a pinner ceases to be a partner upon assignment of all his [or her] 
partnership interest.

§ 703. Rights of Creditor.—On application to a court of competent jurisdic­
tion by any judgment creditor of a partner, the court may charge the partnership 
interest of the panner with payment of the unsatisfied amount of the judgment 
with interest. To the extent so charged, the judgment creditor has only the rights 
of an assignee or the partnership interest. This [Act) does not deprive anv 
partner of the benefit of any exemption laws applicable to his [or her] partner­
ship interest.

§ 704. Right of Assignee to Become Limited Partner.—
(a) An assignee of a partnership interest, including an assignee of a general 

panner. may become a limited partner if and to the extent that-<+)(>) the 
assignor gives the assignee that right in accordance with authority described in 
the eemfiCTte of limned partnership agreemem. or -(-2->(ii) ail other partners 
consent.

(b) An assignee who has become a limited partner has, to (he extent as? 
signed, (he rights and powers, and IS subject to the restrictions and liabilities, of 
a limited partner under the partnership agreement and this (Act). An assignee 
who becomes a limited partner also is liable for the obligations of his [or her) 
assignor to make and return contributions as provided in-Artrcle-Articles i  and 
6. However, the assignee is not obligated for liabilities unknown to the assignee 
at the time he [or she] bccam. a limited partner and whieh eouM not be .'rer- 
tainad froxiMha-cartifical* of-limited partnership

(c) If an assignee of a partnership interest becomes a limited partner, the 
assignor is not released from his [or her] liability to Ihe limited partnership 
under Sections 207 and 502.

§ 705. Power of Estate of Deceased or Incompetent Partner.—If a panner 
who is an individual dies or a court of competent jurisdiction adjudges him [or 
her] to be incompetent to manage his [or her] person or his [or her] property, 
the partner’s executor, administrator, guardian, conservator, or other legal rep­
resentative may exercise all of the partner's rights for the purpose of settling his 
[or her] estate or administering his [or her] properly, including any power the 
partner had to give an assignee the right to become a limited partner. If a 
panner is a corporation, trust, or other entity and is dissolved or terminated, the 
powers of that partner may be exercised by its legal representative or successor.

ARTICLE 8 
DISSOLUTION

§ 801. Nonjudicial Dissolution.—A limited partnership is dissolved and its 
affairs shall be would up upon the happening of the first to occur of the follow­
ing:

(1) at the time specified in the certificate of limited partnership:
(2) -or-upon the happening of events specified in writing in Inc eertifieale-ef 

tirrmed-parinership agreement;
-f?4(3) written consent ol all panner,:
-bHtTf an event of w ithdraw al of a general partner unless at the lime there is 

at least one other general partner and the certificate ef limited written provisions 
of the partnership acrcemenl pcmini permit the business of the liniled partner­
ship to be earned on by the remaining general panner and that partner does so. 
but the limited pannership is not dissolved and is not required to be wound up 
by reason of any event of wiindrawah if. within °0 days after withdrawal, all 
partners agree in wnting to continue the business of the limited partnership and 
to the appointment of one or more additional general partners if necessary or 
desired; or

-H-Hi) entry' of * decree of judicial dissolution under Section 802.
§ 802. Judicial Dissolution.—On application by or for a partner the (desig­

nate Ihe appropnate court) court may decree dissolution of a limned partner­
ship whenever it is nol reasonably practicable to cany on the business in con­
formity with the pannership agreement.

f 803. Winding Up.—Except as provided in ihe partnership agreement, the 
general partners who have not wrongfully dissolved a limited partnership or- •' 
none. Ihe limned panners, may wind up ihe limited partnership's affairs, but ihf 
(designale Ihe appropriate court] court mav wind up the limited p a r t n e r s h i p  *
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affairs upon application of any pinner, hi' [or her] legal representative, or 
assignee

§ 804. Distribution of Auets.—Upon the winding up of a limited partner­
ship. the assets shall be distributed as follow>

(1) to creditors, including partners who are creditors, to the extent permitted 
by law. in satisfaction of liabilities of the limited psrtnership other than liabilities 
for distributions to partners under Section 601 or 604;

(2) except as provided in the partnership agreement, to partners and former 
partners in satisfaction of liabilities for distributions under Section 601 or 604; 
and

(3) except as provided in the partnership agreement, to partners first for Ihe 
return of their contributions and secondly respecting their partnership interests, 
in the proportions in which the partners share ui distributions.

ARTICLE 9 
Foreign Limited Partnerships 

§ 901. Law Governing.—Subject to Ihe Constitution of this State, (i) the 
laws of the state under which a foreign limited partnership is organized govern 
its organization and internal affairs and the liability of its limited partners, and
(ii) a foreign limited partnership may not be denied registration by reason of 
any difference between those laws and the laws of this Stale.

§ 902. Registration.—Before transacting business in this State, a foreign lim­
ited partnership shall register with the Secretary of State. In order to register, a 
foreign limned partnership shall submit to (he Secretary of State, in duplicate, 
an application for registration as a foreign limited partnership, signed and swom 
to by a general partner and setting forth:

(1) the name of the foreign limited partnership and, if different, the name 
under which it proposes to register and transact business in this State;

(2) the -state State and date of its formation.
(3) the general eh’araeiet of the busines? n preposes to transact in this Stale. 

-fH(3) the name and address of any agent for service of process on the
foreignTmited partnership whom the foreign limited partnership elects to ap­
point; the agent must be an individual resident of this-stste Stale, a domestic 
corporation, or a foreign corporation having a place of business in, and autho­
rized to do business in, this State:

a statement that the Secretary of State is appointed the agent of the 
foreignTTmited partnership for service of process if no agent has been appointed 
under paragraph W (3 )  or, if appointed, the agent's authority has been revoked 
or if the agent cannoTBe found or served with the exercise of reasonable dili­
gence;

-ffr) ( J ) the address of the office required to be maintained in the State state of 
its organization by the laws of that-5tete state or, if not so required, of the 
principal office of the foreign limited partnership; and

C ) if the certificate of limned partnership filed m the foreign limited partner 
ship's ateti. of organization n nai required te include the name* and business 
addresses of the partners, a Int of ihc names-end addresses.

f 63 the name and business. ddrcss of each general partner: and 
(71 the address of the office at which is ken a list of the names and addresses 

of the limited partners and their capital courtbutions. together with an under­
taking by the foreign limited partnership to keep those records until the foreign 
limned partnership s registration in this Stale u cancelled or withdrawn'

§ 903. Issuane* of Registration.—
va )  If the Secretary of State finds that an application for registration con­

forms to law and all requisite fees have been paid, he [or she] shall:
( 1) endorse on the application the word "Filed", and the month, day, 

and year of the filing thereof;
(2) file in his [or her] office a duplicate original of the application; and
(3) issue a certificate of registration to transact business in this State

(b) The certificate of registration, together with a duplicate original of the
application, shall be returned to the person who filed the application or his (or 
her] representative.

§ 504. Name.—A foreign limited partnership may register with the Secretary 
of Stale under any name, whether or not it is the name under which it is 
registered in its stale of organization, that includes without abbreviation the 
words "limned partnership" and that could be registered by a domestic limited 
partnership.

§ 905. Change* and Amendments.—If any statement in the application for 
registration of a foreign limited partnership was false when made or any ar­
rangements or other facts described have changed, rr iking the application inac­
curate in any roped, the foreign limited pannersh p shall promptly file in the 
office of the Secretary of State a certificate, signet, and swom to by a general 
partner, correcting such statement.

§ 906. Cancellation of Registration.—A foreign limited partnership may 
cancel its registration by filing with the Secretary of Slate a certificate of cancel­
lation signed and swom to by a general panner. A cancellation does not termi­
nate the authority of the Secretary of State to accept service of process on the 
foreign limned partnership with respect to [claims for relief] [causes of action] 
ansing out of the transactions of business ui this Slate.

§ 907. Truaaction of Buslnes* Without Registration,—
(a) A foreign limned partnership transacting business in this Stale may not 

maintain any action, suit, or proceeding in any court or this State until it has 
registered in this State 

<b> The failure of a foreign limited partnership to register in this State docs 
not impair the validity of any contract or act of the foreign limited partnership

or prevent Ihe foreign limited partnership from defending any action, suit, or 
proceeding in any court of this Staic

(c) A limned panner of a foreign lin.ued partnership is not liable as a general 
partner of the foreign limited partnership rolely by reason of having transacted 
business in this Stale without registration

(d) A foreign limited partnership, by transacting business in this Slate with­
out registration, appoints the Secretary of Slate as us cyent for service of process 
with respect to [claims for relief] [causes of action) »ns>r>g out of the transac­
tion of business in this Snie.

§ 908. Action by [Appropriate Official].—The [designate the appropriate 
official] may bring an action lo restrain a foreign limited partnership from trans­
acting business in this State in violation of this Article.

ARTICLE 10 

Derivative Acrions
§ 1001. Right of Action.—A limited partner may bring an action in the right 

of a limned partnership to recover a judgment in its favor if general partners 
with authority to do so have refused to bring the action or if an effort to cause 
those general partners lo bring the action is not likely to succeed.

§ 1002. Proper Plaintiff,—In a derivative action, the plaintiff must be a part­
ner at the time of bringing the action and (i) must have been a partner at the 
lime of the transaction of which he (or she) complains or (ii) his [or her J status 
as a partner had- must have devolved upon him (or her] by operation of law or 
pursuant to the terms of the partnership agreement from a person w ho was a 
partner at the lime of the transaction.

§ 1003. Pleading.—In a derivative action, (he complaint shall set forth with 
particularity the effort of the plaintiff to secure initiation of the action by a 
general partner or the reasons for not making the effort.

§ 1004. Expenses.—If a derivative action is successful, in whole or in part, or 
if anything is received by the plaintiff as a result of a judgment, compromise, or 
settlement of an action or claim, the court may award the plaintiff reasonable 
expenses, including reasonable attorney's fees, and shall direct him [or her) to 
remit to the limited partnership the remainder of those proceeds received by him 
[or her],

ARTICLE 11

Miscellaneous
§ 1101. Construction ind Application.—This [Act] shall be so applied and 

construed to effectuate its general purpose to make uniform Ihe law with respect 
to the subject of this [Act] among states enacting it.

§ 1102. Short Title.—This [Act] may be cited as the Uniform Limited Part­
nership Act.

§ 1103. Severability.—If any provision of this (Act) or its application to any 
person or circumstance is held invalid, the invalidity docs not affect other provi­
sions or applications of the [Act] which can be given effect without (he invalid 
provision or application, and lo this end the provisions of this [Act] are severa­
ble.

§ 1104. Effective Date, Extended Effective Date and Repeal.—Except as set 
forth below, the effective date of this [Act] is and the following acts [list 
prior-existing limited partnership acts] are hereby repealed:

(1) The existing provisions for execution and filing of certificates of limited 
partnerships and amendments thereunder and cancellations thereof continue in 
effect until [specify time required to create central filing system], the extended 
effective date, and Sections 102, 103, 104, 105. 201, 202, 203, 204 and 206 are 
not effective until the extended effective date.

(2) Section 402, specifying the conditions under which a general partner 
ceases to be a member of a limited partnership, is not effective until the extended 
effective date, and the applicable provisions of existing law- continue to govern 
until the extended effective date.

(3) Sections 301, 302 and 608 apply only to contributions and distributions 
made after the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of 
this [Act].

(5) Article 9. dealing with registration of foreign limited partnerships, is not 
effective until the extended effective date.

(63 Unless otherwise agreed bv the oanners. the applicable provisions of 
existing law governing allocation of profits and losses (rather lhan the provi­
sions of Srcnon 3031. distributions to a withdrawing panner trathcr than ihc 
provisions of Section 604). and distributions of aweiv upon the windinc up of a 
limned partnership (rather than the provisions of 5ecuon S04I govern limned 
partnerships formed before the effective dale of this f Act ]

{ 1105. Rule* for Cases Not Provided for in This [Act].—In any case not 
provided for in this [Act] the provisions of the Uniform Partnership Act gov­
ern.

} 1106. Savings Clause.—The rrpe-il nf iny siiininry prnvivinn hs-lhis lAcil 
Hoes not imnair. or oiherwivr affeci ihe oretr.intinn or the continued cililcflcc 
nf » limned pinnership riming 11 ihe due nf ihtv I Art I nnr .dOf.V ihf
repeal of inv exisnne siamlorv provision bv ihis f Act I impair art) COnlfatl gf 
affect anv ncht accrued before the cffcctne date of this lA tll.
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“ n o tice"400 Conalrutlion of chupter and Hpplicu- bility of other laws

Section
410 Liw.i governing c iih t n  n o t  coveml by 

chapter 
420 IkTinilmnn 
430 Short title

Sec. 32.05.390. W hat c o n stitu tes  ‘'k n o w led g e"  o r  "n o tice ."
(a) A person has "knowledge" of a fact within the m eaning of this 
chapter not only when the person has actual knowledge of the fact, but 
also when the person hus knowledge of other facts which in the cir- 
cumitances show bod faith.

(b) A person has "notice" of a fact within the meaning of th is chap­
ter when the person who claims the benefit of the notice

(1) states the fact to such person, or
(2) delivers through the mail, or by other means of communication, 

a written statem ent of the fact to such person or to a proper person a t 
the person's place of business or residence. (S 28-1-3 ACLA 1949)

Sec. 32.05.400. C o n stru c tio n  o f c h a p te r  a n d  a p p lic ab ility  o f  
o th e r  law s, (a) The rule th a t statu tes in derogution of the common 
law ore to be strictly construed bus no application to th is chapter.

lb) The luw of estoppel applies under this chapter.
(c) The law of agency applies under this chapter.
(d) Thii chupter shall be so interpreted and construed as to effect its 

general purpose to muke uniform the law of those stutes which enact 
it.

(e) This chapter may not be construed to im pair the obligations of 
any contract existing on Muy 3, 1917, or to alTect any action or pro­
ceedings begun or right accrued before th a t date. (§ 28-1-4 ACLA 
1949)

Collateral references. — GH C .J.S ,
P a r tn e r s h ip ,  1 1.

Sec. 32.05.410. L aw s g o v ern in g  cases no t co vered  by ch u p te r. 
In any case not provided for in ♦his chnptor tho rulca of luw und 
equity, including the law merchant, govern. (§ 28-1-5 ACLA 1949)

Sec. 32.05.420. D efinitions. In this chapter
(1) "bankrupt" includes bunkrupt under the Federal C a n k ^p tcy  

Act or insolvent under any sta te  insolvent act;
(2) "business" includes every trade, occupation, or profession;
(3) "conveyance" includes every assignment, lease, mortguge, or e n ­

cumbrance;
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(4) "court" includes every court and judge having jnrodiction in the 

cumc;
15) "person" in c lu d e s  individuals, partnerships, corporations, and

other associations;
16) "real property" includes land and any interest or estate  in land

(§ 28-1-2 ACLA 1949)

Collateral reference*. — 08 ( M S ,
P n r ln e r n h ip ,  I .  2

Sec. 32.05.430. S h o r t  title . This chapter may he cited as the I Ini 
form Partnership Act. (§ 28-1-1 ACLA l!M9i

C hapter 10. Uniform Limited P artnership  Act.

S e c t i o n  
1 0  F u rn m tio n
20 I1iihiih’h.h which in n y  Im* enrm-d mi 
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l i f ic n le
GO l . in h il i ly  o f  l im ite d  p a r tn e r  
7 0  A d m iss io n  o f  n d d i l io n u t  la n i l t -d  p u r l • 

n e r s
8 0 . H ig h l* , p o w e rs  a n d  l i a b i l i t i e s  o f  g e n ­

e r a l  p a r tn e r  
9 0  R ig h ts  o f  l im ite d  p a r tn e r  

I 0 0  S ta tu s  o f  p e r s o n  e r ro n e o u s ly  b e l ie v ­
in g  to  b e  n l im i te d  p u r t n e r  

H O . R ig h t  to  b e  a  g e n e r u l  u n d  l im ite d  
p a r tn e r  in  R om e p a r tn e r s h i p  

I 2 0 . IxinnH n o d  o t h e r  Ir a n m u tio n H  w ith  
l im ite d  p a r tn e r  

13 0  P r io r i t ie s  o f  l im ite d  p a r ln e r n  i n t e r  so 
N O  P ru f i ts  o r  co m pcm cn liiin  to  l im ite d  

p a r tn e r

Section
I Ml Withdrawal nr rcduclinii <d litmi»-•!

portlier ■» imillibuiinii 
I (»ll I .mln lily nl limited partial In pm I 

ncndiip
170 I .mull'd pnilUiT* llileie-t a* (mi

Millill pln|M-rl\
IHO A H M g na n- .il nf limited p.irlnei * i i i  

I r i e i l
I SMI D isM iliiIm n  b> r e l i i e m e n l .  d r . i l l i  n r 

in s i i i i i l )  g e n e ra l  p u r l  Her 
2 0 0  D e u tl i  n f  l im ite d  p .i r l i ie r  
2 1 0  R ig h ts  n f  e m i t t e r s  n f Im u li-d  p a r tn e r  
2 2 0  U te tr ih u lu ii i  o f  .ivM 'ls u p o n  d i.w alu  

l io n
2 3 0  C 'a n c e lliilio n  o r  a m e n d m e n t  n f  ce rlil*  

i c a te
240 Ri-i|uireineuls of writing In amend nr 

cancel certificule 
250 Parties te net inns 
2G0 Rules fu r const ruction of iliaplei 
270 Rules for cases not rnven-d by c hap 

ter
2HII l.imiled partnership itefun'd 
2011 Short Idle

See. 32.10.010, F o rm ation . In) Two nr more persnns tli-sirinn In
form o limited partnership shall

(1) sign and sw ear to a  certificate, which musl .slate
(A) the name of the  partnership;
(B) the character o f the  business;
(C) the location of the principal place of business;
(D) the name and place of residence of eucl) member, generul und 

limited pnrlncrs being respectively designated;
(E) the term  for which the partnership is to exist;
(F) the am ount of cash nnd a description of and the agreed value nf 

the  other property contributed by each limited pnrlner;
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(0) ihe additional contributions, if iiny, agreed to be made by each 
limited p artner and the times at which or events on the happening of 
which they shall he made;

( III the lime, if agreed u |h iii, when the contribution of each limited 
partner is to he returned;

(1) the share of Ihe profits or the nther compensation by way of 
income which each limited partner shall receive by reason of the con­
tribution or the limited purtner;

(J) the right, if  given, of a limited partner to substitu te  an assignee 
us contributor in place of the limited partner, and the term s and condi­
tions of the 'substitution;

(K> the right, if given, of the partners to admit additional limited 
partners;

(I.) the right, if  given, of one or more of the limited partners to 
priority over o ther limited partners, as to contributions or as to com­
pensation by way of income, and the  nature of such priority;

(M) the right, if given, of the remaining general purtner or partners 
to continue the business on the death, retirem ent or insunity of a 
general partner;

(N) the right, if  given, of a limited partnnr to deinund and receive 
property other than  eash in return  for the contribution of the limited 
partner;

(2) file the certificate for record in the office of the recorder for the 
recording d istric t in which the limited partnership is locuted.

(b) A limited partnership is formed iT there is a substantial compli­
ance in good faith with the requirements of (a) of this section. 
(5 28-2-2 ACLA 1919)

NOTES TO DECISIONS

T h e  f a i l u r e  t o  r e c o r d  t h e  c e r t i f i c a t e  t h e  a g r e e m e n t  in  l l iu i r  r e ld liu n ti  a m o n g
d o e*  n o t v o id  t h e  c o n t in u a t io n  r e q u ir e -  o n e  a n o th e r .  H e lz  v . C h c n n  H o t  S p r in g e
in e n ls  o f  Ih e  l im i te d  p a r tn e r s h ip  a g r e e -  ( I ro u p , S u p . C t.  O p . N o . 2 5 9 4  (F i le  N o .
in o n t  a n d  t h e  p a r tn e r s  m u s t b e  b o u n d  b y  6 0 5 7 ), 6 5 7  I’.2d  831 (19 8 2 ).

C o l l a t e r a l  r e f e r e n c e s .  — 6 0  A m  J i t r  A p p lic a tio n  to  l im ite d  p a r tn e r s h ip s  o f  
2 d , P a r tn e r s h ip ,  58 3 7 0 -3 9 1 . s t a t u t e  a s  to  d o in g  b u s in e s s  u n d e r  a n  as -

6 8  C J S ,  P a r t n e r s h ip ,  65 4 4 9 -4 8 9 . s u m e d  o r  f ic t i t io u s  n a m e  o r  d e s ig n a t io n
n o t s h o w in g  th e  n a m e s  o f  t h e  p e r s o n s  i n ­
t e r e s te d .  4 2  A L K 2d  6 4 4 .

Sec. 32.10.020. llu a in ess  w hich  m ay be ca rried  on. A limited 
partnership may carry on any business th a t a partnership without 
limited partners muy carry on. (§ 28-2-3 ACLA 1949)
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C o l l a t e r a l  r e f e r e n c e , .  — liO A m  J u r .
2 d , P a r tn e r s h ip ,  t t  3 7 4 -3 7 6 , 3 8 3

Sec. 32.10.030. C h a ra c te r  o f  lim ited  p a r tn e r 's  co n trib u tio n . 
The contribution of a limited purtner may be cash or other property 
but not services. (§ 28-2-4 ACLA 19491

C o l l a t e r a l  r e f e r e n c e , .  — till A m  J u r  
2 d . P a r tn e r s h ip ,  M  37H . 3 8 2

See. 32.10.040. Use o f su rn a m e  o f p a r tn e r  in p a r tn e rsh ip  
nam e, (a) The surnam e of a lim ited puitner inn; not appear in Ihe
partnership nuine unless

(1) it is also the surnam e of u general partner, or
(2) before the time when the limited partner became a limited pa rt­

ner the business had been carried on under a name in which Un­
limited partner's surnam e appeared.

(b) A limited partner whose name appears in a partnership name 
contrary to the provisions of fa) or this section is liable as a general 
partner to a partnership creditor who extends credit to the p artner­
ship without uclual knowledge that the limited partner is not a gen­
eral partner. (§ 28-2-5 ACLA 1949)

C o l l a t e r a l  r e f e r e n c e s .  — 6 0  A m  J u r  
2 d ,  P a r tn e r s h ip ,  1 3 7 7 .

Sec. 32.10.050. L iability  fo r fulse s ta te m en t in certifica te . If 
th e  certificate contains a false statem ent, one who suffers loss hy 
reliance on the statem ent may hold liable any party to the certificate 
who knew the statem ent to he false at the tim e the parly signed the 
certificate, or subsequently, hut within a sufl'icii'iit time hel'oie the 
statem ent was relied upon to enable that party lo cancel or amend the 
certificate, or to file a petition for its cancellation or amendment as
provided in AS 32.10.240(c). (8 28-2-0 ACLA 1949)

*
C o l l u t e r n l  r e f e r e n c e s .  — fit) A m  - lo r  

2 d , P a r tn e r s h ip .  I t  3 7 4 -3 7 6 , 383 .

Sec. 32.10.060. U a h ilily  o f  lim ited  p a r tn e r . A limited partner is 
not liable us a general partner unless in uddition lo the exercise of tbe 
rights and powers as a limited partner, the lim ited partner takes part 
in the control of the business. (S 28-2-7 ACLA 1949)

C o l l a t e r a l  r e f e r e n c e , .  —  6 0  A m  J u r  l . in b i l i ty  o f  sp e c iu l  p n r ln i  r  w h o  h.i-. 
2 d ,  P a r tn e r s h ip ,  1 3 8 1 . w i th d r a w n  h i s  c a p i ta l .  6 7  A l . l t  In tlli
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Stic. .'12.10.070. A dm ission o r netditiomil lim ited p a rtn e ra , Afler 
the r<irtntilictii or it I inn tc<l partnership, additional lintilctl partners 
nitty lie ndmiUctl u|Min filing tin amendment In tin* original certificate 
in accordance willi tin- ictpiircmeiitH nl AS M2 11)241). Hi 2H 2 H Adi.A 
19401

Sec. 32.10.080. R ights, p o w ers an d  liab ilities o f g e n e ra l p a r t ­
ner. A generul p artner hus nil the rights and powers and is suliject lo 
nil (he restrictions und liabilities o ra  partner in a partnership without 
limited partners, except th a t without the written consent or rulificu- 
tion or the specific act by all the limited partners, a general partner nr 
all of the general partners may not

(1) do an act in contravention of the certificate;
(21 do any act which would make it impossible to carry on the ordi­

nary business of the partnership;
(3) confess a judgm ent against the partnership;
(4) possess partnership property, or assign their rights in specific 

partnership property, for other than  a partnership purpose;
(5) adm it a person os a general partner;
(6) admit u person os a limited partner, unless the right so to do is 

given in the certificate;
17) continue the business with partnership property, on the death, 

retirem ent or insanity of a general partner, unless the right so to do is 
given in the  certificate. (§ 28-2-9 ACI.A 1949)

NOTES TO DECISIONS

E f f e c t  o f  p n r t n c r a h l p  a g r e e m e n t  
w h e r e  c e r t i f i c a t e  n o t  f i l e d .  — A lth o u g h  
t h e  l im ite d  p a r tn e r s h ip  c e r t i f i c a te  w av  n u t  
re c o rd e d , w h e re  t h e  a g r e e m e n t  p ro v id e d  
t h a t  u p o n  n o t ic e  by  th e  g e n e r a l  p u r tn e .- s  
o f  t l ic i r  i n t e n t  lo  c o n t in u e  t liu  b u s in e s s ,  
a n d  u  tw o - th ird a  v o le  o f  u p p ro v u l b y  th e

l im i te d  p a r tn e r s ,  t h e  b u v in e a a  m ig h t  h e  
c o n t in u e d , t h e  r e q u ir e m e n ts  o f  t h i s  s e c ­
t io n  d id  n o t h a v e  to  lie fo llo w ed  l i i i r  v. 
C h c n a  H o t S p r in g a  C ro u p , S u p  C l  O p  
N o . 2 5 3 4  (K ile N o. GU57I. 6 5 7  P .2 d  Hill 
119821.

C o l l a t e r a l  r e f e r e n c e s .  —  6 0  A m  J u r .  
2 d ,  P a r tn e r s h ip .  !§  3 7 9 , 3 8 6 .

A d d i t io n a l  g e n e r a l  p a r tn e r :  s u ff ic ie n c y  
o f  p ro c e d u re  fo r d e s ig n a t in g  o r  a d m i t t in g  
a d d i t io n a l  g e i ie tu l  p u n i e r  In  H u n te d  
p a r tn e m h ip .  6  A I .IM tli 1277.

See. 32.10.090. R igh ts o f lim ited  p a r tn e r , in) A limited pnrtncr 
has the sam e rights as a general partner to

(1) have the partnership books kept a t the principal place of busi­
ness or the partnership, and a t all times to inspect and copy any of 
them,

(2) have on demand true and full information of all things affecting 
the  partnership, and a formal account of partnership affairs whenever 
circumstances make it ju st and reasonable, and

30

0 M2 ID IIIH 1‘a i i i m i  l i ' U l i r

- j i

r. M2 IH I2H

l.'l) have iliMsiiliitiiin and winding up by decree nf m in i.
Ill) A liintlrd partner has the rigid la receive a share nf the prufilH 

nr ulher cnai|U'iisnlinn by way nf inninie, and In the return nf the 
cuntriliuliun nl the limited partner as pinviiled in AS M2 III I til and 
32.IO.lfiO. (5 2H-2-I0 ACLA 19191

C o l l a t e r a l  r e f e r e n c e * .  —  GO A in  J u r  D e r iv a t iv e  a c t io n  r ig h t  o f  l im ite d  p u rl  
2 d ,  P i i r tn e rv b ip ,  I t  .1711. 3Hil n c r  t o  m iii i i lt i in  d e r iv a t iv e  a c tu m  m i

le  li.itf  o f  p .l r t l le rv ln p  - I i  A I.IM tli 21.4

Sec. 32.10.100. S ta tu s  o f  p e rso n  e rro n eo u sly  believing to  be  a 
lim ited  p a r tn e r . A person whu has contributed to the capital of u 
business conducted by a person nr partnership, erroneously believing 
th a t the person hus become a limited partner in u limited partnership, 
is not by reason of the person's exercise of the rights of a  limited 
partner n general partner with the  person or in the partnership carry­
ing on the business, or bound by the obligations of the person nr 
partnership carrying on the business; provided that on ascertaining 
the mistake the person promptly renounces the person’s interests in 
the profits of the business or other compensation by way of income 
(§ 28-2-11 ACLA 1949)

C o l l a t e r a l  r e f e r e n c e s .  — 6 0  A m  J u r .
2 d , P a r tn e r s h ip ,  i 384.

Sec. 32.10.110. R ig h t to be  a  genernl and  lim ited p n r tn c r  in 
sam e p a rtn e rsh ip , (u) A person may be u general partner and a 
limited partner in the sume partnership at the same time.

(b) A person who is a general and ulso ut the same time a limited 
partner has all the rights und powers and is subject to all the restric­
tions of n generul partner, except that, in respect to Ihe person's con­
tribution, the person has the rights against the other members Ilia! 
the person would have had if not also a general partner. t*j 2K-2-I2 
ACLA 1949)

Sec. 32.10.120. L oans and  other transactions with limited 
p a rtn e r , (a) A limited partner may lend money lo and transact busi­
ness with the partnership, and unless the limited partner is ulso a 
generul purtncr, may receive on account of resulting claims uguinst 
the partnership, with general creditors, a pro rata share of Ihe assets 
A limited partner may not in respect to a claim

(1) receive or hold as collateral security partnership property, nr
(2) receive from a generul partner or the partnership a payment, 

conveyance, or release from liubility, if a t the time the assets of the 
partnership are not sufficient to discharge partnership liabilities to 
persons not claiming os general or limited partners.
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Ibl The receiving of collnterul security, or n payment, ctmveynncc, 
or release in violation of the provisions or (a) of this section is o fraud 
on the creditors of the partnership. <9 28-2-13 ACLA 19-19)

Sec. 32.10.130. P rio ritie s  o f  lim ited p a r tn e rs  in te r  se. Where 
there ure several limited partners the members may agree that one 01- 
more of the lim ited partners shall have a priority over other limited 
partners as to the return of their co n trib u tio n s , as to their compensa­
tion by way of income, and as to uny other mutter. If such an agree­
m ent is made it shull be stuted in the certificate, and in the absence of 
such a statem ent all the limited partners stand upon equal footing. 
(§ 28-2-14 ACLA 1949)

Sec. 32.10.140. P ro fits  o r  com p en sa tio n  to  lim ited p u rtn e r. A 
limited partner may receive from the partnership the share of the 
profits or the  compensation by way of income stipulated for in the 
certificate; provided, that after payment is made, whether from the 
property of the partnership or from th a t of a general partner, the 
partnership assets are in excess of all liabilities of the partnership 
except liabilities to limited partners on account of their contributions 
and to general partners. (5 28-2-15 ACLA 1949)

Sec. 32.10.150. W ithdraw al o r  re d u c tio n  o f lim ited  p a r tn e r ’s 
co n trib u tio n , (a) A limited partner may not receive from 0 general 
partner or out of partnership property any part of the limited part­
ner's contribution until

(1) all liabilities of the partnership, except liabilities to generul 
partners and to limited partners on account of their contributions, 
have been paid or there remains property of the partnership sufficient 
to pay them,

(2) the consent of all members is hud, unless the re tu rn  of the con­
tribution may be rightfully demunded under the provisions of lb) of 
th is section, and

(31 the certificate is cancelled or amended to set out the withdrawal 
or reduction.

(b) Subject to the provisions of (u) of this section n limited partner 
may rightfully demand the return  of the limited partner's contribu­
tion,

(1) on the dissolution of a  partnership,
(2) when the date specified in the certificate for its return  has 

arrived, or
(3) after the lim ited partner has given six months' notice in writing 

to all other members, if no time is specified in the certificate e ither for 
the re tu rn  of the contribution or for the dissolution of the partnership.
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(c) In the ubsence of a statement in Ihe certificate to the contrary or 
the consent of all members, a limited partner, irrespective of the na­
ture of the limited partner's contribution, has only the right to do 
mand and receive cash in return for the contribution.

Id) A limited partner muy have the partnership dissolved and its
affairs wound up when

(1) the limited partner rightfully hut unsuccessfully demands the
return of the limited partner’s contribution, or

(2) the other liabilities of the partnership have not heen paid, nr the 
partnership properly is insufficient for their payment as required by
(a)(1) of th is section and the limited partner would otherwise be enti­
tled to the re turn  of the limited partner’s contribution. <5 28-2-18

ACLA 1949)

CollNteral reference*. — 60 A m  J u r  
2 d , P a r tn e r s h ip .  § 382 .

Sec. 32.10.160. L iability  o f lim ited  p a r tn e r  to p a rtn e rsh ip ,
(a) k  limited partner is liable to the partnership

(1) for the difference between the limited partner's contribution us 
actually made and that stated in the certificate iis having been made,

and(2) for any unpaid contribution that the limited purtner agreed in 
the certificate to make in the future al the time and on the conditions
sta ted  in the certificate.

(b) A limited partner holds as trustee for the partnership
(1) specific property sta ted  in the  certificate ns contribute-! by Ihe 

limited purtner, but that was not contributed nr that lias been wrong­

fully returned, and
(2) money or other property wrongfully paid or conveyed In the

limited partner on account of the limited partner's contribution.
(c) The liabilities of a limited partner as set out in this section can 

be waived or compromised only by the consent of all members; but u 
waiver or compromise docs not aficct the right of a creditor of a part­
nership, who extended credit or whose claim arose alter the filing und 
before a cancellation or amendment of the certificate, lo enforce such
liabilities.(d) When a contributor has rightfully received the return in whole 
or in part of the capital of the person's contribution, the contributor is 
nevertheless liable to the partnership for a sum, not in excess of such 
return with interest, necessary to discharge its liabilities to all credi­
tors who extended credit or whose claims arose before the return. 
(§ 28-2-17 ACLA 1949)

&
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C o l l a t e r a l  r e f e r e n c e s .  -  6 0  A in  J u r  
2d . P a r tn e r s h ip ,  1 381

Sec. 32.10.170. I.im iled  p u r ln e r 's  in te re s t a s  p e rso n a l p ro p ­
erly . A limited partner's interest in the partnership is personal prop­
erty (§ 28-2-18 ACLA 1949)

Sec. 32.10.180. A ssignm en t o f  lim ited p u r ln e r 's  in te res t. In) A 
limited purlner’s interest is assignable.

(b) A s . .luted limited partner is a  person adm itted to all the 
rights of a lim ited partner who has died or assigned the person's in te r­
est in a partnership.

(cl An assignee, who does not become a substituted limited partner, 
does not have the right to require information or account o f the p a r t­
nership transactions or to inspect the partnership books; the assignee 
is only entitled to receive the share or the profits or other compensa­
tion by way of income, or the return  of the contribution lo which the 
assignor of the assignee would otherwise be entitled.

(d) An assignee may become a substituted limited partner if  all the 
members, except the assignor, consent or if  the assignor being so em ­
powered by the certificate gives the assignee that right.

(e) An assignee becomes a substituted limited partner when the 
certificate is appropriately amended in accordance with AS 32.10.240.

(f) A substituted limited partner has all the rights and powers, and 
is subject to ull the restrictions and liabilities of the ussignor, except 
those liabilities of which the substituted limited partner was ignorant 
a t the tim e the person became a limited partner and which could not 
be ascertained from the certificate.

Ig) The substitution of the assignee us a limited partner does not 
release the assignor from liability to the partnership under AS 
32.10.050 and 32.10.160. (§ 28-2-19 ACLA 1949)

Sec. 32.10.190. D isso lu tion  by re tirem en t, d e a th  o r  in sa n ity  o f 
g en era l p u r tn e r . The retirem ent, deuth or insanity of a general p a rt­
ner dissolves the partnership, unless the business is continued by the 
rem aining general purtners

(1) un . : a right to do so stated in the certificate, or
(2) with the consent of all members. (§ 28-2-20 ACLA 1949)

C o lla te ™ !  r e f e r e n c e ! .  —  6 8  C .J  S ., ( t ig h ts  o f  c r e d i to r s  w h e re  b u s in e s s  con- 
P a r tn e r s h ip ,  I  8 5 .  U n tied  s f t e r  r e t i r e m e n t  o r  d e a th  o f  p a r t ­

n e r .  I l l  A l . l t  1093.

§ 32.10.200 P a r t n e r s h i p C 32 10.22(1

Sec. 32.10.200. D eath  o f  lim ited p a r tn e r , ini On the death of a 
lim ited partner the decedent's executor nr administrator has all the 
rights of a limited partner for the purpose of settling the estate, and 
such power as the decedent had tn constitute an asignce a substituted 
limited partner.

lb) The estate of a deceased limited partner is liable for all the 
decedent's liabilities as a limited partner. i<i 28 2 21 ACI.A l!)49i

Sec. 32.10.210. R igh ts o f c red ito rs  o f lim ited pu rtn er. (a) On 
due application to a court of competent jurisdiction by a judgment 
creditor of a limited partner, the court may charge the interest of the 
indebted limited purtner with payment of the unsulisfied amount of 
the judgm ent debt, may appoint a receiver, and may make ull orders, 
directions and inquiries which the circumstances of the case may re 
quire.

(b) The interest muy be redeemed with the separate pro|>erly id a 
general partner, but may not be redeemed with partnership properly.

(c) The remedies conferred by ta) of this section are not exclusive of 
others which may exist.

(d) Nothing in this chapter muy be held to deprive a limited partner 
of the limited partner's stututory exemption. IS 28-2-22 ACI.A Ifl-IO)

Sec. 32.10.220. D istrib u tio n  uf a sse ts  upon dissolution. ial In 
settling accounts after dissolution, the liabilities ul the partnership 
a re  entitled to payment in the following order:

(1) creditors, in the order of priority as provided by law, except 
lim ited partners on account of their contributions, and to general p a rt­
ners;

(2) limited partners in respect to their share of the profits and other 
compensation by way of income on their contributions;

(3) limited purtners in respect lo the capital of their contributions;
(4) general partners other than for capital and profits;
(5) general purtners in respect to profits;
(6) general partners in respect lo cap tal.
(b) Subject lo a statem ent in the certificate or to subsequent agree­

m ent, n limited purtner shares in the partnership assets in respect to 
the  limited partner's claim for capitul, and in respect to the limited 
partner's claim for profits or for compensation by way of income on Ihe 
limited partner’s contribution in proportion lo Ihe amount of the 
claims. (§ 28-2-23 ACLA 1949)
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See. 32.10.2:10. C unccllalion  o r  am en d m en t o f  ce rtifica te .
(a) The certificate shall he camelled when ihe partnership is d is­
solved or all limited partners cease in be liniileil partners.

lb) A certificate shall be amended when
(1) there  is a  change in the  name of the partnership o r in the 

am ount or character of the contribution of a limited partner;
(2) a  person is substituted a s  a  limited partner;
(3) an additional limited partner is admitted;
(4) a  person is udinitted as a  general partner;
15) a  general partner retires, dies, or becomes insane, and the busi­

ness is continued under AS 32.10.190;
(6) there  is a change in the character of I he business of Ihe partner­

ship;
(7) there  is a false or erroneous statem ent in the certificate;
(8) there  is a  change in the time as stated in the certificate for the 

dissolution of the partnership or for the return  of u contribution;
19) a tim e is fixed for the dissolution of the partnership or the re­

tu rn  of a  contribution, no time having been spccilicd in the certificate; 
or

(10) the members desire to make a change in another sta tem ent in 
the certificate in order to accurately represent the agreement between 
them. (§ 28-2-24 ACLA 1949)

C o l l a t e r a l  r e f e r e n c e * .  — GO A m  J u r .
2 d .  P a r tn e r s h ip ,  5 3 7 5

Sec. 32.10.2-10. R eq u irem en ts  o f  w ritin g  to  am en d  n r  can ce l 
ce rtific a te , (a) The writing to amend a certificate must

(1) conform to the requirem ents of AS 32.10.010(a)! 1) as fa r us is 
necessary to set out dearly  the chunge in the certificate th a t is de­
sired, and

(2) be signed and sworn to by all members, and an umendment 
substitu ting  a  lim ited partner or adding n limited or general partner 
shall be signed also by the member to be substituted or added, and 
when n hm iled partner is to be substituted, the am endm ent shall also 
be signed by the assigning limited partner.

(b) The w riting to cancel a  certificate shall be signed hy all mem­
bers.

(c) A person desiring the cancellation or nmendment of a certificate, 
if a person designated in (a) and (b) of this section as a person who 
m ust execute the writing refuses to do so, may petition the proper 
court to direct a cancellation or amendment of the certificate.

(d) I f  the court finds th a t the petitioner has o right to have the 
writing executed by a person who refuses to do so it shall order the 
recorder for the recording d istrict in the office where the certificate is
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recorded to record the cancellation or amrmlmi-nt ol Ihe n-ilifirnte. 
Where the certificate is to be amended, the court shall uImi have filed 
for record in that office a certified copy ol Us tlrm -e selling nul Ihe 
amendment.

(e) A certificate is amended or cancelled when there is filed for 
record in the office where the certificate is rerouted:

( 1 ) a  writing in accordance with (he provisions of m i m tin of (Ins 
section, or

(2) a certified copy of the order of court in accordance with Ihe 
provisions of (d) of th is section

If) After the certificate is amended in accordance with llus »ii lion, 
the umended certificate is for all purposes th e  certificate pim ided lor 
by this chapter. t$ 28-2-25 ACLA ISl-ll)I

C o l l a t e r a l  r e f e r e n c c i .  — BO A m  J u r  
2 d , P a r t n e n J i i | i .  $ 3 7 5

Sec. 32.10.250. l ’n rtie s  to actions. A contributor, unless the con­
tributor is a general partner, is not it proper part) to a proceeding hy 
or uguinst a partnership, except where the object is to e idonc a lim­
ited partner's right uguinst or liability to the partnership i4 28-2-2(1 
ACLA 1949)

( . 'o l l o l r m l  r e f e r e n c e s .  — r,0  A m  ,lu r  
2 d , P a r tn e r s h ip ,  1 31)0

Sec. 32.10.260. R ules fo r co n stru c tio n  o f  ch ap te r, ini The rule 
thu l sta tu tes in derogation of the common law are to lie ‘■irirtlv roll- 
strued has no application to this chapter.

(b) This chupter shall he interpreted and construed In elfrrt its gen­
eral purpose to make uniform the law of those states which enact it.

(c) This chnpter may nut be construed to impair the obligations ol a 
contract existing on May 3, 1917, ortonfTerl any adion nr proceedings 
begun or right accrued^before th a t date. IS 28-2-28 AtT.A l!)|!)i

r n l l H f c m l  r r f i - r r n c e , .  — 6 0  A m  J u r  
2 d . P a r tn e r s h ip .  I t  3 7 1 . 3 7 2 . 3 7 6

Sec. 32.10.270. R ules fo r  cases not covered  hy c h ap te r . In any 
case not provided for in th is chapter the rules of law and equity, 
including the low m erchant, govern. 1$ 28-2-29 ACI.A l'M<)i

Sec. 32.10.280. L im ited p a r tn e rsh ip  defined . A limited partner­
ship is a partnership formed by two or more persons under AS 
no tn  n tn  Hint , n o  n« members o n e  or more general puitilers and one
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or more limited partners. A limited partner as such is not hound hy 
the obligations of the partnership. (5 28-2-t ACLA 19191

C o l l a t e r a l  r e f e r e n c e * .  0 0  A m  J u r  
2 d , P a r tn e r s h ip ,  i i  10, ; |70 .

Sec. 32.10.290. S h o rt title. This chapter may he cited as the Uni- 
form Limited Partnership Act. (Ii 28-2-27 ACLA 1919)
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HOUSE COMMITTEE REPORT
■ w m

, • (?)*‘ Date Referred: April 3, 1990
Date of Coiumittee Action:

FURTHER REFERRALS:

The JUDICIARY Committee considered: CSSB 482(JUDICIARY)
CS SB NO. 482 (Jud) ENLARGE JURISDICTION OF DISTRICT COURTS
"An Act amending the jurisdiction of the district court, and increasing 
the period during which a district court judge serves under an initial 
appointment before being subject to voter approval."

RECOMMENDATIONS:
be replaced with

*

[ ] the same title
[ j a new title

have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact___________

letter of intent
APPROVES PREVIOUS: (Date/Dept)

[ ] zero fiscal note 
[ ] zero with analysis_

SIGNING DO PAS£

[ ] fiscal note(s) ________ _____________
[v>c] zero fiscal note(s) "2.
[ ] zero fn/analysis

SIGNING:
(Check approp. column)

Qtryeicloerg

G o  II _

(Y\'Dcwfc

Bl/(s>

Signature / /



1 / O f f e r e d :  3 / 1 2 / 9 0
R e f e r r e d :  F i n a n c e

6 - 2 1 8 6 E

O r i g i n a l  s p o n s o r ( s ) :  S E N .  F A I K S

I N  T H E  S E N A T E  BY T H E  J U D I C I A R Y  C O M M I T T E E

C S  F O R  S E N A T E  B I L L  N O .  4 8 2  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  SE CO N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a m e n d i n g  t h e  j u r i s d i c t i o n  o f  t h e  d i s t r i c t

c o u r t ,  a n d  i n c r e a s i n g  t h e  p e r i o d  d u r i n g  w h i c h  a  

d i s t r i c t  c o u r t  j u d g e  s e r v e s  u n d e r  a n  i n i t i a l  a p p o i n t ­

m e n t  b e f o r e  b e i n g  s u b j e c t  t o  v o t e r  a p p r o v a l . "

B E  I T  EN ACTED BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1 .  A S  1 5 . 3 5 . 1 0 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  E a c h  d i s t r i c t  j u d g e  s h a l l  b e  s u b j e c t  t c  a p p r o v a l  o r  r e ­

j e c t i o n  a t  t h e  f i r s t  g e n e r a l  e l e c t i o n  h e l d  m o r e  t h a n  t w o  y e a r s  [ O N E  

Y E A R ]  a f t e r  t h e  j u d g e ' s  a p p o i n t m e n t  u n d e r  t h e  p r o v i s i o n s  o f  A S  2 2 . 1 5 . -

1 7 0 .  I f  a p p r o v e d ,  t h e  j u d g e  s h a l l  t h e r e a f t e r  b e  s u b j e c t  t o  a p p r o v a l

o r  r e j e c t i o n  i n  a  l i k e  m a n n e r  e v e r y  f o u r t h  y e a r .

*  S e c .  2 .  A S  2 2 . 1 5 . 0 3 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n  o f  c i v i l  c a s e s ,  i n c l u d ­

i n g  f o r e i g n  j u d g m e n t s  f i l e d  u n d e r  A S  0 9 . 3 0 . 2 0 0  a n d  a r b i t r a t i o n  p r o ­

c e e d i n g s  u n d e r  A S  0 9 . 4 3 . 1 7 0 ,  a s  f o l l o w s :

( 1 )  f o r  t h e  r e c o v e r y  o f  m o n e y  o r  d a m a g e s  w h e n  t h e  a m o u n t  

c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ,  a n d  a t t o r n e y  f e e s  d o e s  n o t  

e x c e e d  $ 5 0 , 0 0 0  [ $ 3 5  , 0 0 0 ]  ;

( 2 )  f o r  t h e  r e c o v e r y  o f  s p e c i f i c  p e r s o n a l  p r o p e r t y ,  w h e n

t h e  v a l u e  o f  t h e  p r o p e r t y  c l a i m e d  a n d  t h e  d a m a g e s  f o r  t h e  d e t e n t i o n  d o  

n o t  e x c e e d  $ 5 0 , 0 0 0  [ $ 3 5 , 0 0 0 ] ;

( 3 )  f o r  t h e  r e c o v e r y  o f  a  p e n a l t y  o r  f o r f e i t u r e ,  w h e t h e r

g i v e n  b y  s t a t u t e  o r  a r i s i n g  o u t  o f \ c o n t r a c t ,  n o t  e x c e e d i n g  $ 5 0 , 0 0 0

[ $ 3 5 , 0 0 0 ] ;

S B 0 4 8 2 b
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( 4 )  t o  g i v e  J u d g m e n t  w i t h o u t  a c t i o n  u p o n  t h e  c o n f e s s i o n  o f  

t h e  d e f e n d a n t  f o r  a n y  o f  t h e  c a s e s  s p e c i f i e d  i n  t h i s  s e c t i o n ,  e x c e p t

f o r  a  p e n a l t y  o r  f o r f e i t u r e  i m p o s e d  b y  s t a t u t e ;

( 5 )  f o r  e s t a b l i s h i n g  t h e  f a c t  o f  d e a t h  o f  a n y  p e r s o n  i n  t h e  

m a n n e r  p r e s c r i b e d  i n  A S  0 9 . 5 5 . 0 2 0  -  0 9 . 5 5 . 0 6 0 ;

( 6 )  f o r  t h e  r e c o v e r y  o f  t h e  p o s s e s s i o n  o f  p r e m i s e s  i n  t h e

m a n n e r  p r o v i d e d  u n d e r  A S  0 9 . 4 5 . 0 7 0  -  0 9 . 4 5 . 1 6 0  w h e n  t h e  v a l u e  o f  t h e

a r r e a r s  a n d  d a m a g e  t o  t h e  p r o p e r t y  d o e s  n o t  e x c e e d  $ 5 0 , 0 0 0  f $ 3 5 , 0 0 Q ] ;

( 7 )  f o r  t h e  f o r e c l o s u r e  o f  a  l i e n  w h e n  t h e  a m o u n t  i n  c o n ­

t r o v e r s y  d o e s  n o t  e x c e e d  $ 5 0 , 0 0 0  f $ 3 5 , 0 0 0 1 ;

( 8 )  f o r  t h e  r e c o v e r y  o f  m o n e y  o r  d a m a g e s  i n  m o t o r  v e h i c l e

t o r t  c a s e s  w h e n  t h e  a m o u n t  c l a i m e d  e x c l u s i v e  o f  c o s t s ,  i n t e r e s t ,  a n d

a t t o r n e y  f e e s  d o e s  n o t  e x c e e d  $ 5 Q , 0 0 0  [ $ 3 5 , 0 0 0 ] ;

( 9 )  o v e r  c i v i l  a c t i o n s  f o r  c a k i n g  u t i l i t y  s e r v i c e  a n d  f o r  

d a m a g e s  t o  o r  i n t e r f e r e n c e  w i t h  & u t i l i t y  l i n e  f i l e d  u n d e r  A ?  4 2 . 2 0 . -  

0 3 0 ;

( 1 0 )  o v e r  c a s e s  i n v o l v i n g  i n j u n c t i v e  r e l i e f  f o r  d o m e s t i c  

v i o l e n c e  u n d e r  AS 2 5 . 3 5 . 0 1 0  a n d  2 5 . 3 5 . 0 2 0 .

*  S e c .  3 .  T h e  p r o v i s i o n s  o f  AS 1 5 . 3 5 .  1 0 0 ( a ) ,  a s  a m e n d e d  b y  s e c .  1 o f

t h i s  A c c ,  a p p l y  t o  d i s t r i c t  c o u r t  j u d g e s  w h o  e n t e r  i n t o  t h e  d u t i e s  o f  t h e

o f f i c e  o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

C S S B  4 8 2 ( J u d )

Engrossed



S e n a te  Ju d ic ia ry  C om m ittee

April 19, 1990

MEMORANDUM
TO: Representative Max Gruenberg, Co-Chairman

Representative Peter Goll, Co-Chairman 
House Judiciary Committee

FROM: Senator Jan Faiks, Chairman
Senate Judiciary Committee

SUBJECT: SB 482 "An Act relating to the judiciary."
CSSB 482 (Jud) has been referred to the Judiciary Committee 
for consideration. This bill revises the jurisdictional 
amount of the district court, and changes the time for holding 
the initial retention election of a district court judge.
As you may know, the district court has jurisdiction in civil 
cases not exceeding $35,000; cases exceeding that amount must 
be tried in superior court. Section 2 of CSSB 482 (Jud) would 
raise the jurisdictional amount to $50,000.
The jurisdictional amount of the district court for many years 
was $10,000. In 1985, the Legislature raised this to $25,000, 
and in 1987 it was raised to the current level. For years 
there has been significant support for raising the 
jurisdictional amount to $50,000; however, it was felt that 
the civil justice system would be better served if the level 
was raised in increments.
The primary effect of raising the jurisdictional amount to 
$50,000 would be to move many marginal cases from superior 
court to district court. This is advantageous for several
reasons. First, general civil cases come to trial more
guickly in district court than in superior court. For
example, in Anchorage the time to disposition of a civil case
(excluding small claims) in district court is 286 days; in 
superior court it is 453 days.
Second, and more importantly, there has been a reduction in 
the district court caseload in recent years, while the 
superior court caseload has remained steady or increased. For 
example, the district court caseload in Anchorage was down 10% 
in 1989, while the superior court civil caseload remained

Post Office Box V • Juneau, Alaska 99811
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steady, and its felony and children's caseload increased.
CSSB 482 (Jud) will increase the efficiency of the court 
system by allowing many civil cases to be heard in the court 
with the declining caseload.
Sections 1 and 3 of CSSB 482 (Jud) change the time for holding 
the initial retention election of a district court judge. 
Currently, the law requires a district court judge to stand 
for retention at the first general election held more than one 
year after appointment to the bench. CSSB 482 (Jud) provides 
that a district court judge is subject to approval or 
rejection at the first general election held more than two 
years after appointment.
The Judicial Council requested this changa because of the 
conflict current law has with the council's retention 
evaluation of district court judges. The one year period was 
established in 1967, and it was intended that a judge would 
serve at least one full year before his or her performance was 
"evaluated" at the polls by the voters. In 1975, however, the 
council was authorized to evaluate judges for retention, to 
provide guidance to the voters. Results of this evaluation 
must be submitted to the lieutenant governor by August 7 
preceding the election. Since the council's evaluation takes 
six months, this means that it is possible for the council to 
start evaluating a district court judge for retention after he 
or she serves only two or three months on the bench. This 
defeats the purpose of the one year evaluation time period set 
up in 1967. By changing this period to two years, a judge 
will serve at least one full year before the council begins 
its evaluation.
The changes made by CSSB 482 (Jud) serve the interests of 
justice by increasing the efficiency of the court system, and 
authorizing a reasonable time for the Judicial Council to 
evaluate the performance of a new judge. I urge your support.
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alaska judicial council
1029 W. Third Avenue. Suite 201. Anchorage. Alaska 99501 (907) 279-252S FAX (907) 276-5046

ACTING EXECUTIVE 0IRECT0R 
Teresa W. Cams

December 12, 1989

M E M O R A N D U M

NON-AITORNEY MEMBERS 
■‘ fte r t J  .-.;;ir;ckson. M  O.

Leona Gkakok 
Jams G. no'ler

ATTORNEY MEMBERS 
Daniel L. Callahan 
William T. Council 
James D. Gilmore

CHAIRMAN. EX OrFlCIO 
Warren W. Matthews 

Chief Justice 
Supreme Court

mo ■ Judicial Council 

FROM: Staff/jyjC/

RE: District Court Judges' Terms (AS 15.35.100)

The purpose of this memo is to suggest that the Judicial 
Council consider sponsoring legislation to increase the length of 
district court judges' probationary terms in order to allow more 
adequate time for evaluation. At present, district court judges 
must stand for retention at the first general election more than 
one year after appointment, and every four years thereafter.

These terms were established in 1967, some years preceding 
the 1975 legislation that authorized the Council to evaluate judges 
standing for retention. At that time, judges would have been 
"evaluated" by the electorate at the polls one to two years after 
their appointment. Today, however, the Council conducts an 
evaluation of each judge that takes about six months. The results 
of this evaluation must be submitted to the Lieutenant Governor by 
August 7 preceding the election for publication in the Official 
Election Pamphlet. The result is that some district court judges 
have served less than a year before their evaluation begins.

Two district court judges, Michael Wol.vert.oir of Anchorage 
and Peter Froelich in Juneau, are standing for retention in 1990 
for the first time.- Judge Wolverton was appointed in August of 
1988 and under the proposed change would still stand for retention 
at this election. lie wi 1.1 have boon on the bench lor about IJ 
months at the time evaluation starts in February of lO'M). Judge 
Froelich was appointed in June of 1989. lie will have been on the 
bencn Lor just under eight months in February. Under the r repose”, 
change, he would not stand for retention until 1992.

I



Memorandum
Re: District Court Judges' Terms (AS 15.35.100)
December 12, 1989 
Page Two

Hypothetically, a judge could have an even shorter time 
before evaluation. A judge appointed on November 5, 1989, for
example, would probably not actually start work until a month or so 
later. The judge could have only two or three months on the bench 
before being evaluated. This does not seem to be the intent of the 
legislature in setting the "more than one year after appointment" 
initial term. Presumably they intended that the judge would be 
evaluated on the basis of twelve or more months' experience on the 
bench.

AS 15.35.100 could be revised to make a district court judge 
"subject to approval or rejection at the first general election 
held more than two years [one year] after [his] appointment...." 
This proposal should n o t ‘create any costs or any other 
difficulties. A fiscal note of $0 should be submitted with 
proposed legislation.

Please let us know your thoughts on this suggestion.
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(7) ’Date Referred: March 21, 1990 / FURTHER REFERRALS:
Date of Committee Action:

The JUDICIARY Committee considered: SB 498
SENATE BILL NO. 498 POST-CONVICTION RELIEF/DISTRICT COURTS
"An Act amending the jurisdiction of the district court to provide 
post-conviction relief."

RECOMMENDATIONS:
be replaced with [ ] the same title

[ ] a new title
have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact___________

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
(Date/Dept)

[ ] zero fiscal note 
[ ] zero with analysis_

T z e r o  fiscal note(s)
[ ] zero fn/analysis ____________________

J*SIGNING DO PASS: SIGNING:
(Check approf:y  I O. MMX 'c o l u m n ^



I n t r o d u c e d :  2 / 1 4 / 9 0
R e f e r r e d :  J u d i c i a r y

6 - 2 1 7 3 A

BY T H E  J U D I C I A R Y  C O M M IT T E E

I N  T H E  S E N A T E

S E N A T E  B I L L  N O .  4 9 8  

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  a m e n d i n g  t h e  j u r i s d i c t i o n  o f  t h e  d i s t r i c t

c o u r t  t o  p r o v i d e  p o s t - c o n v i c t i o n  r e l i e f . "

BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

*  S e c t i o n  1 .  A S  2 2 . 1 5 . 0 6 0 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  d i s t r i c t  c o u r t  h a s  j u r i s d i c t i o n

( 1 )  o f  t h e  f o l l o w i n g  c r i m e s :

( A )  [ ( 1 ) ]  a  m i s d e m e a n o r ^  u n l e s s  o t h e r w i s e  p r o v i d e d  i n  

t h i s  c h a p t e r ;

( B )  [ ( 2 ) ]  a  v i o l a t i o n  o f  a n  o r d i n a n c e  o f  a  p o l i t i c a l  

s u b d i v i s i o n ^

( 2 )  t o  p r o v i d e  p o s t - c o n v i c t i o n  r e l i e f  u n d e r  t h e  A l a s k a  

Ru l e s  o f  C r i m i n a l  P r o c e d u r e ,  i f  t h e  c o n v i c t i o n  o c c u r r e d  i n  t h e  d i s -  

t r i c t  c o u r t .



A D M I N I S T R A T I V E  D I R E C T O R

(Alaska (Hourt postern

Jsiaic of (Alaska
303 "K "  STREET

ARTHUR H. SNOWDEN II ANCH0R^il^'. ALASKA99501 (907) 274-8611

HAND-DELIVERED 
April 20, 1990

Representative Peter Goll and 
Representative Max F. Gruenberg, Jr.
Alaska State Legislature
P.O. Box V
Juneau, Alaska 99811
Re: SB 498 - District Court Post-Conviction Relief
Dear Representatives Goll and Gruenberg:

Thank you for scheduling this bill for 
hearing. Its purpose is to give the district courts 
jurisdiction to hear post-conviction relief matters on 
misdemeanor cases when the trial was held in the 
district court. The court of appeals has determined 
that the district courts do not have jurisdiction over 
these matters because the state is generally the 
defendant and the district courts have no jurisdiction 
over actions in which the state is a defendant under 
AS 22.15.151(2).

I am happy to answer questions you may have 
about this bill.

Sincerely,

•jan Strandberg ' 
Staff Attorney



STATE OF ALASKA Bill Vertioa SB 498
1990 LEGISLATIVE SESSION PubliahData 2 / 2 3 / 9 0

FISCAL NOTE
REQUEST;
Revision Date:_______ ___________________________Agency Affix tod: Alaska Court System
Title: An Act amending the jurisdiction of BRU: Trial_Courts________

the district court., post conviction relief ~
Sponsor: Judiciary Committee_______________ Component*:_____________ ___________________
R fiqueiton________________

EXPENDITURES/REVENUES: (Thousand* of Dollar*)
OPERATING FY 90 FY 91 FY 92 FY 93 FY 94 FY 95

Peraonal Service*
Travel
Contractual
Suppiiea
Equipment
Land Sc Structure*
Grant* A  Claim* .
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands o f  Dollars)
General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Fundi
Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

posrnoNS:
Full-tima
Part-timo
Temporary

ANALYSIS: (Attach a separata page if necessary)

No fiscal Impact.

P/o.?ared by: Jan Strandberg, General Counsel 
Division: Alaska Court System

& > K .
Approved by: Aftfiufl-r Srfdwd^n,̂  Administrates Director 
Agency: Alaska Coun Systom_________________
Distribution i 

Legislative Fii 
Lcgliladve Sponsor 
Requestor
Office of M*n*gement A  Budget 

'cted Ageacy(l**)

Phone:
Date:

Date:

284-8228
02/21/90

02/21/90
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HOUSE COMMITTEE REPORT
(7)Date Referred: April 25, 1990
Date of Committee Action:

FURTHER REFERRALS:

The JUDICIARY Committee considered: SB 499
SENATE BILL NO. 499 APPEAL FROM DRIVER'S LICENSE REVOCATION
"An Act relating to appeal of administrative action against a driver's 
license."

RECOMMENDATIONS:
[ ] be replaced with _________
[ ] have attached amendment(s)
[/L] do pass

do not pass

[ ] the same title
[ ] a new title

C ] 
[ ] 
f  ] 
[ ]

no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact____________
[ ] zero fiscal note________
[ ] zero with analysis______

letter of intent
APPROVES PREVIOUS: (Date/Dept)
[ ] fiscal note(s) _____^13 /<?p 0-eft- PubSaPei'

r^O zero fiscal note Is) 3, /i£L f 'yo Cist 
[ ] zero fn/analysis_____________________

SIGNING DO PASS:

/7), D a y  C M

SIGNING:
Check~~approp. column)

a . v  ( d 5 > o

d  I I  i‘ s

u u X Gio 1/

’Zsikk

X

do -Chaifman' sf signature /
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Date Referred: April 9, 1990
Date of Committee Action:

FURTHER REFERRALS:

IIIU  fO
1

JUDICIARY

The TRANSPORTATION Committee considered: SB 499
SENATE BILL NO. 499 APPEAL FROM DRIVER’S LICENSE REVOCATION
"An Act relating to appeal of administrative action against a driver's 
license."

RECOMMENDATIONS:
be replaced with __________
have attached amendment(s)

\/] do pass
do not pass
no recommendation
individual recommendations
additional referral to the

[ ] the ‘same title
_ [ ] a new title

Committee
ADOPTS: ___________________
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact____________
[ ] zero fiscal note_________
[ ] zero with analysis_______

_letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)

SIGNING DO PASS:

w

(Date/Dept)

[✓5 zero fiscal note(s) y ^ T  -r 
[ ] zero fn/analysis ________________

&SIGNING:

X

.



jAIaaka (Court

303 K Btrwrt 
Anchorags.AKWWI 

(307) sw-ecss

Rei SB 499 - An Act relating to appeal of administration action 
against a driver's license.

Dear Representatives Goll and Gruenbergt
The Alaska court system would appreciate a hearing on SB 499 at 
your earliest convenience. The purpose of thiB bill is to 
conform the Department of Motor Vehicle driver's license 
revocation appeal procedure to the procedure followed by other 
DMV And non-DMV administrative appeals.
The present statute/ AS 28.05.141(d)/ provides that license 
revocation appeals are to be heard de novo by the district court 
"in accordance with the applicable Rules of Court governing 
appeals in civil matters." However, there are no rules governing 
appeals'to district court because there are no other appeals to 
district court. The statutes defining district court jurisdic­
tion (AS 22.15) do not give the district court appellate 
jurisdiction. Jurisdiction over appeals from administrative 
agencies is specifically given to the superior court by AS 
22.10.020(d).
This bill would give the superior court appellate jurisdiction 
over driver's license revocation appeals and these appeals would 
be on the record rather than de novo. This would both simplify 
and standardise the administrative appeal process. The 
Department of Public Safety supports this bill and I am enclosing 
a copy of its position paper.

JANALEE R. STRANDBERG
Staff Counitl

j&tair of «Ala*kn 
OFFICE OF ADMINISTRATIVE DIRECTOR

April 24/ 1990

Representative peter Goll 
Representative Max Gruenberg 
ChAir/ House Judiciary Committee 
Alaska State Legislature 
P. 0. Box V 
Juneau, Alaska 99811



Representative Peter Goll 
Representative Max Gruenberg 
April 24, 1990 
P a g e  2

I would be happy t o  answer questions y o u  m a y  have about this proposed legislation. 1 u

Sincerely,

Canales r .  Strandberg 
Staff Counsel

JRSibh
Enel.
cc* Representative Mike Davis

Representative Cliff Davidson 
Representative Johnny Ellis 
Representative Terry Martin 
Representative Mike Miller
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BILL NOl SB 499 DATE: February 26i 1990

TITLE: Appeal of driver's license CONTACT: bjjx Brown 
revocation 463-4335
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Currantiy» appeal* of administrative revocation* of a person's driver** 
licenae following an arrest for DWI are filed in the Superior Court, and 
appeals of administrative actions taken by the Division of Kotor Vehicle* 
(DMV) for any other reason are filed in the District Court. Thia bill would 
provide for uniformity in that all appeals fron an administrative action by 
the Division of Motor Vehicles would be filed in Superior Court. The bill 
also clarifies that the Judicial review of all administrative’actior.s taken 
by the Division of Motor Vehicles would be on the record, whereas some are 
now Da Novo (that is, the motorist can ask for a completely new hearing on 
the matter).

Currently some members of the public appear to be confused about where an 
appeal should properly be filed. This bill clarifies that point by 
specifying thet ell appeals of DMV actions are to be filed in the Superior 
Court.

The Department of Public Safety supports this bill.

c 0 k :  t J Q
Arthur English”EngH 
Commissioner



A lask a  (Court .System
S ta te  o f A la s k a  

OFFICE OF ADMINISTRATIVE DIRECTOR

JANALEE R. STRANDBERG
Slat) Counsel

303 K Slreet 
Anchorage, AK 99501 

(907) 264-8228

F e b r u a r y  1 6 ,  1 9 9 0

S e n a t o r  L l o y d  J o n e s
C h a i r ,  S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  0 .  B o x  V 
J u n e a u ,  AK 9 9 8 1 1

R e :  S B  4 9 9  -  A n  A c t  r e g a r d i n g  a p p e a l s  o f  a d m i n i s t r a t i v e
r e v o c a t i o n s  o f  d r i v e r ' s  l i c e n s e s

Dear Senator Jones:
T h e  A l a s k a  C o u r t  S y s t e m  w o u l d  a p p r e c i a t e  a  h e a r i n g  o n  t h i s  b i l l  
a t  y o u r  e a r l i e s t  c o n v e n i e n c e .  T h e  p u r p o s e  o f  S B  4 9 9  i s  t o  b r i n g  
c e r t a i n  D i v i s i o n  o f  M o t o r  V e h i c l e  a p p e a l s  i n t o  c o n f o r m i t y  w i t h  
t h e  r e g u l a r  p r o c e d u r e  f o r  a d m i n i s t r a t i v e  a g e n c y  a p p e a l s .  T h e  
c u r r e n t  s t a t u t e ,  AS 2 8 . 0 5 . 1 4 1 ( d ) ,  r e q u i r e s  d r i v e r ' s  l i c e n s e  
r e v o c a t i o n  a p p e a l s  t o  b e  f i l e d  i n  t h e  d i s t r i c t  c o u r t  a n d  t o  b e  
h e a r d  d e  n o v o .  T h e r e  a r e  n o  c o u r t  r u l e s  t h a t  a l l o w  a p p e a l s  t o  
t h e  d i s t r i c t  c o u r t  o r  d e  n o v o  h e a r i n g s  o n  a p p e a l .  T h i s  b i l l  
w o u l d  b r i n g  d r i v e r ' s  l i c e n s e  r e v o c a t i o n  a p p e a l s  i n t o  c o n f o r m i t y  
w i t h  o t h e r  a d m i n i s t r a t i v e  a p p e a l s  t h a t  a r e  b r o u g h t  i n  s u p e r i o r  
c o u r t  a n d  a r e  b a s e d  o n  t h e  r e c o r d  m a d e  a t  t h e  D i v i s i o n  o f  M o t o r  
V e h i c l e  h e a r i n g .

I  w o u l d  b e  h a p p y  t o  a n s w e r  a n y  q u e s t i o n s  y o u  m a y  h a v e  a b o u t  t h i s
b i l l .

S i n c e r e l y

S t a f f  C o u n s e l

JS:gb



303 K Street 
Anchorage, AK 99501 

(907) 264-8228

F e b r u a r y  2 6 ,  1 9 9 0

HAND D E L I V E R E D

S e n a t o r  L l o y d  J o n e s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P .  0 .  B o x  Y 
J u n e a u ,  AK 9 9 8 1 1

R e :  S B  4 9 9  -  A n  A c t  r e l a t i n g  t o  a p p e a l  o f  a d m i n i s t r a t i v e  a c t i o n
a g a i n s t  a  d r i v e r ' s  l i c e n s e .

D e a r  S e n a t o r  J o n e s :

T h e  p u r p o s e  o f  S B  4 9 9  i s  t o  c o n f o r m  t h e  D e p a r t m e n t  o f  M o t o r  
V e h i c l e  d r i v e r ' s  l i c e n s e  r e v o c a t i o n  a p p e a l  p r o c e d u r e  t o  t h e  
p r o c e d u r e  f o l l o w e d  b y  o t h e r  DMV a n d  n o n - D M V  a d m i n i s t r a t i v e  
a p p e a l s .

T h e  p r e s e n t  s t a t u t e ,  A S  2 8 . 0 5 . 1 4 1 ( d ) ,  p r o v i d e s  t h a t  l i c e n s e  
r e v o c a t i o n  a p p e a l s  a r e  t o  b e  h e a r d  d e  n o v o  b y  t h e  d i s t r i c t  c o u r t  
" i n  a c c o r d a n c e  w i t h  t h e  a p p l i c a b l e  R u l e s  o f  C o u r t  g o v e r n i n g  
a p p e a l s  i n  c i v i l  m a t t e r s " .  H o w e v e r ,  t h e r e  a r e  n o  r u l e s  
g o v e r n i n g  a p p e a l s  t o  d i s t r i c t  c o u r t  b e c a u s e  t h e r e  a r e  n o  o t h e r  
a p p e a l s  t o  d i s t r i c t  c o u r t .  T h e  s t a t u t e s  d e f i n i n g  d i s t r i c t  c o u r t  
j u r i s d i c t i o n  ( A S  2 2 . 1 5 )  d o  n o t  g i v e  t h e  d i s t r i c t  c o u r t  a p p e l l a t e  
j u r i s d i c t i o n .  J u r i s d i c t i o n  o v e r  a p p e a l s  f r o m  a d m i n i s t r a t i v e  
a g e n c i e s  i s  s p e c i f i c a l l y  g i v e n  t o  t h e  s u p e r i o r  c o u r t  b y  AS  
2 2 . 1 0 . 0 2 0 ( d ) .

T h i s  b i l l  w o u l d  g i v e  t h e  s u p e r i o r  c o u r t  a p p e l l a t e  j u r i s d i c t i o n  
o v e r  d r i v e r ' s  l i c e n s e  r e v o c a t i o n  a p p e a l s  a n d  t h e s e  a p p e a l s  w o u l d  
b e  o n  t h e  r e c o r d  r a t h e r  t h a n  d e  n o v o .  T h i s  w o u l d  b o t h  s i m p l i f y  
a n d  s t a n d a r d i z e  t h e  a d m i n i s t r a t i v e  a p p e a l  p r o c e s s .

A la sk a  (ttaurt j^ustem  
o f .A la s k a  

OFFICE OF ADMINISTRATIVE DIRECTOR

JA NALEER.STRANDBERG
Staff Counsel



'I’M n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  e x p l a i n  t h e  r e a s o n  w h y  
c o u r t  s y s t e m  r e q u e s t e d  t h i s  p r o p o s e d  l e g i s l a t i o n .  I  w o u l d
h a p p y  t o  a n s w e r  q u e s t i o n s  y o u  m a y  h a v e  a b o u t  i t .

S i n c e r e l y ,

J a n  S t r a n d b e r g  —^
S t a f f  C o u n s e l

J S : g b

c c :  S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e  m e m b e r s :

S e n a t o r  F a h r e n k a m p  
S e n a t o r  F i s c h e r  
S e n a t o r  P o u r c h o t  
S e n a t o r  C o g h i l l



STATE OF ALASKA 
1990 LEQISLATIVE SESSION
‘3 %

REQUEST:

BlUVerakn: SB 409 

Publish Dale: ' 3 / 2 / 9 0

FISCAL NOTE
Revia ion Data: 
Title:

Spool ot: 
Requeator:

Agency Affected:
An Act ralntlng to appeal of admlnl!- BRU: 
trattva action against a driver's Henna#
Judiciary Commtttoo __Ccmponaati j

Alaska Court Syatam 
Trial Court!

Traniportatlon

EXPENDITURES/REVENUES: (Thousand* of Dollar*)
OPERATING FY 90 FY 91 FY 92 FY 93 FY 94 FY 95

Personal Service*
Travel
Contractual
SuppUea
Equipment
Land 8c Structure*
Grant* 8c Claim*
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL f I I I I [

! REVENUE | | | 1 ' ~ \  |

FUNDING: (Thousand* of Dollara)
General Fund* 0.0 0.0 0.0 0.0 0.0 0.0
Federal Fund*
Other

TOTAL 0.0 0.0 0.0 0.61 0.0 0.0

POSITIONS:
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if noceuery)

No fiscal Impact.

Prepared by: Jan Strandborg, General Counsel 
Diviiion: Alaska Court System

Approved by: _
Agency: Alaska Court System

dministrative Director

Diitritmtiou (by preparer): 
Legislative Finance 
Legislative Sponsor
Requestor 
OfflcIce of Management & Budget 
Impacted Agcncy(iee)

Phone:
Date;

Date:

284-8228
02/27/90

02/27/90

Page 1 of I



STATE OF ALASKA BILL VERSION: SB 49!) Oo)
1990 LEGISLATIVE SESSION PUBLISH DATE: 4/3/90_________

FISCAL NOTE
REQUEST:___________________________________________________________

Revision Date: ________________________  Agency Affected: Publ1c Safety
Title: Appeal from driver's license BRU: Motor Vehicles___________
revocation____________________________ _____________________________________

Sponsor: Judiciary Committee__________ Component: ________________ •
Requestor: Senate Transportation _____________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING • FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0— -0-

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OTHER/PROG RCPT 

TOTAL

-

-0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

-0- -0- -0- -0- -0- -0-
-0- -0- -0- -0- -0- -0-

-0- -0- -0- -0- -0- -0-

ANALYSIS: (Attach a separate page If necessary)

No fiscal Impact.

Phone: 465-4335
Date: 02-26-90

Date: ^ - c - V ° V &
Page ]_of 1_

. Prepared by: ^%111 Brown___________
/fism-oDivision:  Motor VehlaJes

1 Approved by C o m m l s s l o n e r \SV\ArArthur English 
Agency: Department of Public SafVtv_____________





HOUSE COMMITTEE REPORT
(7)Date Referred: May 4, 1990 FURTHER REFERRALS:
Date of Committee Action: —(/? - Q P

The JUDICIARY Committee considered:
SENATE BILL NO. 513 UNLAWFUL EXPLOITATION OF MINOR

SB 513

"An Act relating to unlawful exploitation of a minor and distribution 
of child pornography."

RECOMMENDATIONS:
'r.] be replaced with

[ ] the same title
[ ] a new title

] have attached amendment(s)
] do pass 

do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)

letter of intent
APPROVES PREVIOUS: (Date/Dept)

[ ] fiscal impact_
[ ] zero fiscal note
[ ] zero with analysis_

SIGNING DO PASS:

[ ] fiscal note(s)
[X ] zero fiscal note(s)n a u ? L ^  zlafavk/Ko
r ,      /  J S /0 ,[ ] zero fn/analysis ■'phi

</

/ ' ' T S n e s k  a p p r o © .  c o l u m n )  v ^

X
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( Le ^
Ii

I
j

•

_ ------- i
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IN­

STATE OF ALASKA BDLL VERSION: SB 513_ [£ $ )
1990 LEGISLATIVE SESSION PUBLISH DATE: _

FISCAL NOTE
R EQ U EST :

Revision Dale:__________________________ _______
Tide: "U n law fu l e x p lo ita tio n  o f a minor
. . .  ch i I d  pornography"_______________

Sp onso r : J u d i c i a r y  C o m m i t t e e ____________
Requestor:______________________________ _

EXPEN D ITU RES/REV EN U ES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

Agency Affected: C o rrections 
B R U :  ________________________

Components:

CAPITAL 1  -o- -0- -0- -0- -0- -0-

RE VENUE 1 -o - -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL -o- -0- ___d h __ zSL____ -0- -0-
PO S IT IO N S:
FULL-TIME
PART-TIME
TEMPORARY

-0- -0- - o - -0- -0- -0-

AN A LYSIS : (Attach a separate page if necessary)

T h is  le g is la t io n  would have minimal impact on the Department o f C o rrectio n s.

S u m *  € .
_ .. Susan E . Kn ighton , D ire c to r 465-3376Prepared by: __________  -_   Phone:,
Division : A d m in is tra tiv e  Se rv ice s  q    Date : — 94~2±:lfl-----

04-24-90_____
Agency : Department o f Co rY e c tio h O ------------------
Distribution (by preparer) :

Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 1
Impacted Agency(ies) P3̂ ----  of



FISCAL NOTE
R E Q U E S T ;________________________________________

S T A T E  O F  A L A S K A  
1 9 9 0  L E G I S L A T I V E  S E S S I O N PUBLISH DATE;

Revision Date:_______________________
Tide : "An act re la t in g  to urdawful

exp lo ita tion  of a m in o r ..."
Sponsor : ______ Senate Ju d ic ia r y ______
Requestor:_____ Senate Ju d ic ia ry ______

Agency Affected : Department of Law
BRU : Prosecution___________________

Components :

EXPEN D ITU RES/REV EN U ES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

*

^OTAL OPERATING -0- -0- -0- -0- -0- -C-

CAPITAL

REVENUE

FUND ING; (Thousands of Dollars)
GENERALFUND 
FEDERALFUNDS 
OTHER 
TOTAL

-0- -0- -0- -0- -0- -0-

PO S IT IO N S:
FULL-TIME
PART-TIME
TEMPORARY

=3- ■ -0- -0 - -0 - -0 - -0 -

A N A LYSIS ; (Attach a separate page if necessary)
Please see the attached an a lys is .

— I «=>/.
Prepared b y : . . Richard I .  Pegues, D irecto r______________________________ Phnnp • '*65-3672
Division: Adm inistrative Se rv ices . "\   p ate . Ap ril 18. 1990

cfc. //=tf/2/
Approved by Commissioner: Douglas D. B a i ly , ;  Attorney Ceneral g)ate .
Agency : Department of Law_________________ ^ ______________________

Distribution (by preparer) :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 
Impacted Agency(ies)

A p ril 18, 1990

page— 1- of



C O N TIN U A TIO N  of FISCAL NO TE ANALYSIS 

F or Bili/Resolulion No. — s55.l-----------

This b i l l  amends AS 11.41.455 to include audio recordings in the crime of 
unlawful exp lo ita tion  of a minor. The b i l l  a lso amends AS 11.61.125(a) to include the 
d is tr ib u t io n  of any m a te ria l, which au ra lly  depicts conduct described in the unlawful 
ex p lo ita tio n  of a minor s ta tu te , in the crime of d is tr ib u t io n  of ch ild  pornography. The 
conduct that is  already prohib ited by these statutes is  f a i r l y  comprehensive. Consequently, 
the addition of audio recordings w i l l  not have a f is c a l impact.
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HOUSE COMMITTEE REPORT
(7)Date Referred: April 26, 1990 
Date of Committee Action: 5~~ 7 &

FURTHER REFERRALS:
FINANCE

The JUDICIARY Committee considered: SB 522
SENATE BILL NO. 522 COURT SYSTEM MEDIATION PROJECT
,vAn Act authorizing the Alaska Court System to establish and evaluate a 
mediation pilot project."

RECOMMENDATIONS: r-> /" X  [ 3 the same title] be replaced with f € 3 * ?  ( f) )
have attached amendment(s)

/<

[ 3 a new title

do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[^] fiscal impact > Gtrj~ /
[ ] zero fiscal note________

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
(Date/Dept)

t 3 zero with analysis 

T N ^ O /

[ 3 zero fiscal note(s)
[ ] zero fn/analysis  

P £ S £ :
£ l l ’ $

SIGNING:

[tYr-l »r\

_Lcnecjc^approp. column)
j ^ (S»6 \ 1 X

/I

X
//Ia i U ( J \ ----  Dp\Oi5> — r--



STATE OF ALASKA 
1990 LEGISLATIVE SESSION

BILL VERSION: .»CS SB 522 (JUD) 
PUBLISH DATE:_____________

REQUEST: FISCAL NOTE

Revision Dale: 5/5/90 ____________
Title: ChildVisitation Mediation 
P r o j e c t ____________________
Sponsor: Senate Judiciary Committee Components :. Requestor: House Judiciary Committee ________

Agency Affected: A^ ka C o u rt S y s te m  2jHj« Judicial Council

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 17.6 8.8
TRAVEL 1 • b 1.9
CONTRACTUAL 56.0 ±6.7
SUPPLIES 2.0 .  5
EQUIPMENT 5.6 0.0
LAND A STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 82.9 27.9

CAPITAL | 1 ■ 1 _ _ L  !
REVENUE

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

82.9 27.9

8 2 . 9 2 7 . 9

POSITIONS:

ANALYSIS : (Aaach a sqaraa page ii

Prepared by:
Division :• _

House Judiciary Committee
T . p p i  s i  a t i  v p  A f f a i r s

FULL-TIME
PART-TIME
TEMPORARY

1. 0 " i . o

Approved by Commissioner: Cn-f.hfl -j r._Pf?j-.p.r..-Gal 1— —  Agency: Co-Cnair Max Gruenberqjia^

Phone:-!6.?--499? 
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O r i g i n a l  s p o n s o r ( s ) : J u d i c i a r y  C o m m i t t e e

I N  T H E  HOUSE BY T H E  J U D I C I A R Y  COMMITTE E

HO U S E  CS F O R  S E N A T E  B I L L  N O .  5 2 2  ( J u d i c i a r y )

I N  T H E  L E G I S L A T U R E  OF THE S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  -  SECOND S E S S I O N

A B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e q u i r i n g  t h e  A l a s k a  J u d i c i a l  C o u n c i l  t o

e s t a b l i s h  a n d  e v a l u a t e  a  p i l o t  c h i l d  v i s i t a t i o n

m e d i a t i o n  p r o j e c t ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e

d a t e . "

B E  I T  ENA CTE D BY THE L E G I S L A T U R E  O F  TH E  S TA TE OF A L A S K A :

*  S e c t i o n  1 .  P I L O T  C H I L D  V I S I T A T I O N  M E D I A T I O N  P R O J E C T .  ( a )  A  p i l o t  

c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  i s  e s t a b l i s h e d  t o  p r o m o t e  t h e  b e s t

i n t e r e s t s  o f  c h i l d r e n  w h o  a r e  t h e  s u b j e c t  o f  a  v i s i t a t i o n  o r d e r .  I n  o r d e r  

t o  d e t e r m i n e  w h e t h e r  t h e  b e s t  i n t e r e s t s  o f  c h i l d r e n  a r e  s e r v e d  b y  m e d i a t i o n  

i n t e n d e d  t o  e n a b l e  p e r s o n s  h a v i n g  e i t h e r  c u s t o d y  o f  o r  r i g h t s  o f  v i s i t a t i o n  

f o r  a  m i n o r  c h i l d  t o  r e a c h  v o l u n t a r y  a g r e e m e n t  r e l a t i n g  t o  c h i l d  v i s i t a ­

t i o n ,  t h e  A l a s k a  J u d i c i a l  C o u n c i l  s h a l l

( 1 )  e s t a b l i s h  a  p i l o t  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  u s i n g  

m e d i a t o r s  t o  m e d i a t e  c h i l d  v i s i t a t i o n  d i s p u _ e s ;  t h e  p i l o t  m e d i a t i o n  p r o j e c t  

s h a l l  b e  l o c a t e d  i n  a n d  s e r v e  r e s i d e n t s  o f  t h e  j u d i c i a l  d i s t r i c t  o f  t h e  

s t a t e  d e t e r m i n e d  b y  t h e  A l a s k a  J u d i c i a l  C o u n c i l  t o  h a v e  t h e  g r e a t e s t  c a s e ­

l o a d  r e l a t i n g  t o  c o u r t - o r d e r e d  c h i l d  v i s i t a t i o n s ;  a n d

( 2 )  e v a l u a t e  t h e  p i l o t  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  c r e ­

a t e d  u n d e r  ( 1 )  o f  t h i s  s u b s e c t i o n ;  t h e  e v a l u a t i o n  m u s t  m e a s u r e

( A )  t h e  s u c c e s s  o f  t h e  p r o j e c t  i n  t e r m s  o f  i t s  a b i l i t y  t o  

p r o m o t e  a n d  s e r v e  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d ;

( B )  t h e  s a t i s f a c t i o n  o f  t h e  l e g i t i m a t e  a n d  a p p r o p r i a t e

n e e d s  o f  t h e  p e r s o n s  w h o  p a r t i c i p a t e  i n  t h e  p r o j e c t ;

( C )  t h e  p r o j e c t ' s  e f f i c i e n c y ;
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( D )  t h e  p r o j e c t ' s  e c o n o m y ;

( E )  w h e t h e r  t h e  p r o j e c t  h a s  d e c r e a s e d  t h e  t i m e  r e q u i r e d  t o  

r e s o l v e  d i s p u t e s  r e l a t i n g  t o  c h i l d  v i s i t a t i o n ;

( F )  w h e t h e r  t h e  p r o j e c t  h a s  r e d u c e d  l i t i g a t i o n  r e l a t i n g  t o  

v i s i t a t i o n  d i s p u t e s ;  a n d

( G )  w h e t h e r  m e d i a t i o n  u n d e r  t h e  p r o j e c t  i m p r o v e s  c o m p l i a n c e  

w i t h  c o u r t - o r d e r e d  c h i l d  s u p p o r t  p a y m e n t s .

( b )  I n  e s t a b l i s h i n g  t h e  p i l o t  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  

u n d e r  ( a )  o f  t h i s  s e c t i o n ,  t h e  A l a s k a  J u d i c i a l  C o u n c i l  s h a l l

( 1 )  r e q u i r e  t h e  s c r e e n i n g  o f  c a s e s  a n d  e x c l u d e  f r o m  t h e  s c o p e  o f  

t h e  p i l o t  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j e c t  c a s e s  i n  w h i c h

( A )  t h e r e  h a s  b e e n  a n  i n d i c a t i o n  o f  d o m e s t i c  v i o l e n c e  a s  

d e f i n e d  i n  A S  1 8 . 6 6 . 9 0 0  o r  a  p a t t e r n  o f  h a r a s s m e n t  o f  o n e  p a r t y  b y  

a n o t h e r ;  o r

( B )  a  p a r t y  h a s  i n d i c a t e d  t h e  i n t e n t  t o  m a t e r i a l l y  c h a n g e  

a n  e x i s t i n g  c o u r t - o r d e r e d  v i s i t a t i o n  s c h e d u l e ;

( 2 )  d e v e l o p  p r o t o c o l s  f o r  t h e  i n i t i a l  c o n t a c t  a n d  f o r  t h e  m e ­

d i a t i o n  o r i e n t a t i o n  s e s s i o n  t h a t  d e s c r i b e s  t h e  p r o c e s s  a n d  p u r p o s e  o f  

m e d i a t i o n  a n d  i n f o r m s  a l l  p a r t i e s  o f  t h e i r  r i g h t s  a n d  t h e  s c o p e  a n d  p u r p o s e  

o f  t h e  p r o j e c t  b e f o r e  m e d i a t i o n  b e g i n s ;

( 3 )  c o n s u l t ,  a s  t o  t h e  p i l o t  c h i l d  v i s i t a t i o n  m e d i a t i o n  p r o j ­

e c t ' s  d e s i g n  a n d  e v a l u a t i o n

( A )  w i t h  t h e  A l a s k a  C o u r t  S y s t e m ;  a n d

( B )  i n  a  f o r m a l  p r o c e s s ,  w i t h  c u s t o d i a l  a n d  n o n c u s t o d i a l  

p a r e n t s  a n d  o t h e r  a p p r o p r i a t e  p a r t i e s ;

( A )  c o n s u l t  w i t h  o t h e r  s t a t e s  t o  d e t e r m i n e  t h e i r  e x p e r i e n c e s  

w i t h  c h i l d  v i s i t a t i o n  m e d i a t i o n  a n d  t o  o b t a i n  t h e i r  r e c o m m e n d a t i o n s  r e l a t ­

i n g  t o  m e d i a t i o n  o f  c h i l d  v i s i t a t i o n  d i s p u t e s ;  a n d

( 5 )  d e v e l o p  a  l i s t  o f  q u a l i f i c a t i o n s  f o r  p e r s o n s  w h o  m a y  s e r v e  
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