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42.17.310 PUBLIC O F FIC E R S AND AUENCIES
42.17.310. C ertu in  p e rso n a l Hnd o th e r  re c o rd s  e xe m p t

(I) The following are  exem pt from public inspection anil copying:
(a) Personal information in any files maintained for studen ts  in public 

schools, patients o r clients o f public institutions o r public health agencies, 
w elfare recipients, prisoners, probationers, o r parolees.

(b) Personal inform ation in files maintained for employees, appointees, or 
elected officiuls o f any public agency to the ex ten t th a t disclosure wc uiri violate their r ig h t to privacy.

(c) Inform ation required o f any taxpayer in connection with the asccss- 
m ent o r collection o f any tax if the disclosure o f the information to  other 
persons would (i) be prohibited to such persons by RCW 82.32.330 or (ii) 
violate the taxpayer's  righ t to privacy o r re su lt in unfair competitive disadvantage to the taxpayer.

(d) Specific intelligence information and specific investigative records 
compiled by investigative, law enforcement, and penology agencies, and 
* ->te agencies vested with the responsibility to discipline m embers o f any 
...ofession, the nondisclosure of which is essential to  effective law enforce­
m ent o r for the protection o f any person 's righ t to privacy.

(e) Inform ation revealing the identity o f persons who file complaints 
with investigative, law  enforcem ent, o r penology agencies, o ther than the 
public disclosure commission, if disclosure would endanger any person’s 
life, physical safely , o r property: Provided, T h a t if  a t  the tim e the 
complaint is filed the complainant indicates a  desire fo r disclosure or 
nondisclosure, Buch desire shall govern: Provided, further, T hat all com­
plaints filed with the public disclosure commission about any elected 
official or candidate for public office m ust be m ade in writing and signed by the complainant under oath.

(f) T est questions, scoring keyB, and o ther exam ination data used 
adm inister a license, employment, o r academic examination. >

(g) Except as  provided by chapter 8.26 RCW, the  contents of real e s ta te , 
appraisals, m ade for o r by any agency relative to the acquisition o r sale of ‘ 
property, until the project o r prospective sale is abandoned o r until such 
time as all of the  property  has been acquired o r the property to which the 
sale appraisal relates is sold, bu t in no event Bhall disclosure be denied for 
more than th ree years a f te r  the appraisal.

(h) Valuable form ulae, designs, draw ings, and research  data obtained by 
any agency within five yearo o f  the request fo r disclosure when disclosure would produce private gain and public loss.

(i) Prelim inary d rafts , notes, recommendations, and intra-agency memo­
randum s in which opinions are  expressed o r policies form ulated o r recom­
mended except th a t a  specific record shall not be exem pt when publicly 
cited by an agency in connection with any agency action.

O’) Records which a re  relevant to a  controversy to which an agency is a 
party  bu t which records would no t be available to another parly  under the 
rules o f pretrial discovery for causes pending in the sujicrior courts.

(k) Records, ma|>s, o r other information identifying the locution o f ur- 
cliueologicul sites in o rder to avoid the  looting or depredation o f such sites.

( /)  Any library record, Uie prim ary purpose o f which is to maintain 
control o f library m aterials, or to gain access to information, which dis-.1 • I • .

(m) Financial information supplied by o r on behalf of a person, firm, or 
corporation for the purpose of qualifying to submit a bid or proposal for (a) 
a ferry system  construction or repair contract as required by RCW 
47.60.680 through 47.60.750 or (b) highway construction or improvement as 
required by RCW 47.28.070.

(n) Railroad company contracts filed with the utilities and transportation 
lommission under RCW 81.34.070, except tha t the sum m aries of the 
contracts are  open to public inspection and copying us otherw ise provided 
by this chapter.

(o) Financial and commercial information and records supplied by private 
persons pertaining to export services provided pursuan t to chapter 53.31 
RCW.

(p) Financial disclosures filed by private vocational schools under chapter 
28C.10 RCW.

(q) Records filed with the utilities and transportation commission or 
attorney general under RCW 80.04.095 th a t a court has determ ined are 
confidential under RCW 80.04.095.

(r) Financial and commercial information and records supplied by busi­
nesses during application for loans or program  services provided by chap­
ters 43.31, 43.63A, and 43.168 RCW.

(s) Membership lists or lists o f members or owners of in terests of units 
in tim eshare projects, subdivisions, camping resorts, condominiums, land 
developments, o r common-interest communities affiliated with such 
projects, regulated by the departm ent of licensing, in the files o r possession 
of the departm ent.

(t) Except as provided under section 2 of this 1987 act [1987 c 464 § 2],1 
all applications for public employment, including the names o f applicants, 
resum es, and other related materials submitted with respect to an appli­
c a n t

(u) The residential addresses and /esidential telephone num bers o f em ­
ployees or volunteers o f a public agency which are held by the agency in 
personnel records, employment or volunteer rosters, or mailing lists of 
employees or volunteers.

(v) The residential addresses and residential telephone num bers of the 
custom ers o f a public utility contained in the records or lists held by the 
public utility o f which they are customers.

(w) Inform ation obtained by the board of pharmacy as provided in RCW 
69.46.090.

(2) Except for information described in subsection (lKcKO of this section 
and confidential income data exempted from public inspection pu rsu an t to 
RCW 84.40.020, the exemptions of this section are inapplicable to the 
ex ten t th a t information, the disclosure of which would violate personal 
privscy or vital governmental interests, can be deleted from the specific 
records so u g h t No exemption may be construed to permit the nondisclo­
sure o f statistical information not descriptive of any readily identifiable 
person or peraonB.

(3) Inspection or copying of any specific records exempt under the 
provisions of thiu section may be permitted if the Mi|>erinr court in the 
co u nty  in which llie record is maintained finds, after a hearing with notice 
thereof to every person in interest and the agency, that the exemption of 
Buch records is clearly unnecessary to protect any individual s right of
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Original sponsor(s); Judiciary Committee

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 252 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled; "An Act relating to retirement system exemptions from

execution."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

* Section 1. AS 09.38.015(b) is amended to read:

(b) The right to benefits held by the state on behalf of an 

individual that [WHICH] may become payable by reason of disability, 

unemployment or illness, amounts held in the teachers', judicial, or 

public employees' retirement system, or in the elected public offi­

cers' retirement system under former AS 39.37, and child support 

collections made by the child support enforcement agency are exempt.

- 1 - HCS CSSB 252(Jud)



E m m i k  TCOI H[l(®0§[L̂T[y][S
LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITOI 

JUNEAU. ALASKA 99811 

907 J65-3800

M E M O R A N D U M May 1, 1990

SUBJECT:

TO:

FROM:

HCS CSSB 252 (Judiciary)
(Retirement system exemptions from execution)

Representative Max Gruenberg 
Co-chair, House Judiciary Committee

Teresa B. Crame"r 
Legislative Counse

Enclosed is the Committee Substitute you requested, adding 
an amendment to AS 09.38.055 to HCS CSSB 252 (Jud). In my 
opinion, the additional language is outside the scope of the 
title and therefore raises constitutional problems because 
the title does not adequately describe the contents of the 
bill. The amendment to AS 09.38.055 protects, in a bank­
ruptcy proceeding, amounts held by the state which become 
payable because of an individual's disability, unemployment, 
or illness as well as amounts held in a retirement system. 
The title limits the bill to retirement system exemptions. 
The title also is limited to "exemptions from execution." I 
am not sure that an exemption under a bankruptcy proceeding 
is an exemption from execution.

If I may be of further assistance, please advise.

TC:mi
wkmi6/086

Enclosure



Senate Judiciary Committee
April 30, 1990

MEMORANDUM
TO: Representative Max Gruenberg, Co-Chairman

Representative Peter Goll, Co-Chairman 
House Judiciary Committee

FROM: Senator Jan Faiks, Chairman
Senate Judiciary Committee

SUBJECT: CSSB 252 (Jud) "An Act relating to retirement system
exemptions from execution."

SB 252 has been referred to the House Judiciary Committee for 
consideration. This bill was introduced by the Senate 
Judiciary Committee at the request of the Alaska Court System, 
and was amended in committee at the suggestion of the Public 
Employees' Retirement System (PERS) and the Municipality of 
Anchorage. It makes certain changes to the Alaska Exemptions 
Act, AS 09.38. This act allows a debtor to protect some of 
the debtor's property from creditors.
Section 1 of CSSB 252 (Jud) amends AS 09.38.015(b). That 
section currently provides that in debt collection proceedings 
other than bankruptcy, a debtor's interest in the Teachers' 
Retirement System (TRS) or in PERS is exempt from execution by 
creditors. Section 1 adds the Judicial Retirement System 
(JRS) and the Elected Public Officers' Retirement System 
(EPORS) to this list, thus treating all state retirement 
benefits the same way for purposes of protecting them from 
seizure by creditors.
Section 2 of CSSB 252 (Jud) amends AS 09.38.017. That section 
currently provides that in any debt collection proceeding, 
including bankruptcy, a debtor's retirement accounts (public 
or private) are exempt from execution by creditors.
However, subsection 'c) of AS 09.38.017 provides that this 
particular exemption does not prevent payment of benefits to 
an ex-spouse under a qualified domestic relations order (QDRO) 
as defined in federal law. The most common type of QDRO is a 
property settlement order issued by a divorce court. It is 
used to award one spouse a portion of the other spouse's 
retirement benefits.

Post Office Box V • Juneau, Alaska 99811



The definition of QDRO contained in federal law authorizes the 
payment of an employee's retirement accounts to an ex-spouse 
either when the employee retires, or when the employee is 
eligible to retire. However, this federal definition 
specifically exempts state and local government retirement 
plans, which are allowed to adopt their own rules regarc\ng 
time of payment of retirement benefits to an ex-spouse. In 
Alaska, the laws and ordinances governing PERS and other state 
and municipal retirement plans provide that retirement 
benefits may only be paid to an ex-spouse when an employee 
actually retires, not when the employee is merely eligible to 
retire.
Because AS 09.38.017(c) references the federal definition of 
QDRO, and because this federal definition specifically 
authorizes government plans to adopt their own rules regarding 
time of payment of QDRO's, it should be clear that AS 
09.038.017(c) does not require state and local government 
plans to use the federal definition. Section 2 of CSSB 252 
(Jud) merely clarifies this, by codifying the federal 
definition more expressly.



CSSB 252 (JUD)
STATE OF ALASKA Bill Version:  ____

1990 LEGISLATIVE SESSION Publish Date: ________________

FISCAL NOTE
REQUEST:__________________________________________________________________________________

Revision Date:_______________________  Agency Affected: Department o f  A d m in is tra tio n

Title: An Act exempting amounts he ld  in  BRU: Retirem ent and B e n e fits_______________________
the J u d ic ia l R etirem ent System._______ _________________________________________________________

S p o n s o r :  J u d ic ia ry  Corr.mittee C o m p o n e n ts : Retirem ent and B e ne fits_______________
Requestor:____________________________ ___________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL I o o o I o o 0

REVENUE I o o o o o 0

FUNDING: (Thousands of Doll ars)

GENERAL FUND 
FEDERAL FUNDS 
OTHER 
TOTAL

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

0 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Passage o f th is  b i l l  w i l l  have no adverse impact on the ju d ic ia l  re tire m e n t fund or the 
E lected P u b lic  O ff ic e rs  Retirem ent System. There would be no e f fe c t  on the fund ing r a t io  and 

the unfunded l i a b i l i t y .

Prepared by: S a iiv  Sm ith. Directed
Di ViSiOn : Retirem ent and B e n e f i t s /____

Approved by Commissioner: Frank S. Baxter
Agency: Department of Administration

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget 

Impacted Agency(ies)

Rev: 11/89

Phone: <>65-w o ____________

_  Date :. ^ r / , f 9 Q ~

Date: Q__________

Page 1 of 1
8/6K3/122804-9/2
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Original sponsor(s): Judiciary Committee

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 252 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to retirement system exemptions from

execution."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.015(b) is amended to read:

(b) The right to benefits held by the state on behalf of an

individual that [WHICH] may become payable by reason of disability, 

unemployment^ or illness, amounts held in the teachers', .judicial, or 

public employees1 retirement system, or in the elected public offi­

cers' retirement system under former AS 39.37, and child support 

collections made by the child support enforcement agency are exempt.

* Sec. 2. AS 09.38.055 is amended to read:

Sec. 09.38.055. BANKRUPTCY PROCEEDINGS. In a proceeding under 

11 U.S.C. (Bankruptcy) only the exemptions under AS 09.38.010, 09.38.- 

015(a) and (b), 09.38.017, 09.38.020, 09.38.025^ and 09.38.030 apply.

~ T V \ S

C.Jt
-< T t>

1- HCS CSSB 252(Jud)





Date Referred: January 12, 1990 FURTHER REFERRALS:

Date of Committee Action:

(7)

The JUDICIARY Committee considered: 

CS FOR SENATE BILL NO. 275 (Jud)

SB 275

GENETIC (DNA) PRINT TESTS

"An Act concerning the admissibility into evidence of deoxyribonucleic 
acid (DNA) print tests in civil and criminal proceedings; and providing 
for an effective date."

RECOMMENDATIONS: / s.
] be replaced with \\ CLS 5 13uOJ
have attached amendment(s)
do pass
do not pass
no recommendation
individual recommendations
additional referral to the

[^0 the sar.e title 
[ ] a new title

Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact___________
[ ] zero fiscal note________

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
(Date/Dept)

[/j  zero with analysis
[ ] zero fiscal note(s) 
( ] zero fn/analysis

SIGNING:
(Check approDv column^

hairraanV



PUBLISH DATE:1990 LEGISLATIVE SESSION

FISCAL NOTE
REQU EST:____________________________________________ ___ _________________ _ ___________

Revision Da Hay 1, 1990_____________________ Agency Affected: Department o f Law
Title  : "A, Act concerning the a d m is s ib i l i t y . . . g R j j ; P ro secu tion , Legal Services
 o f deoxyribonucle ic  acid  (DNA) p r in t  te s ts . .

Spon sor : House J u d ic ia ry ____________ __  C om p on en ts P rosecu tion  -  A ll____________
R eq u estor : House J u d ic ia ry______ — _____________ Legal S ervices -  Operat ons

EXPENDITURES/REVENUES: (Thousands o f Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL |

R E V E N U E

F U N D I N G : (Thousands of Dollars)

GENERALFUND 
FEDERAL FUNDS 
OTHER 
TOTAL

-0- -0- -0- -0- -0- -0-

POSITION S:

FULL-TTME
PART-TIME
TEMPORARY

-0- -0- -0- -0- -0- -0-

--------

ANALYSIS : (Attach a separate page if necessary)

Please see the attached a n a ly s is .

Prepared by : Richard I .  Peques, D ire & o r______________________

Division : A d m in is tra tive  Services A__________ .______

Approved by Commissioner: Douglas B. B f f ly ,  A tto rn e y  General
Agency: Department o f Law

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget 
Impacted Agency(ies)

Phone: 465-3672____
D ate: Mav 1. 1990

Dale: Hay 1, 1990

page— L - o f — —



CONTINUATION of FISCAL NOTE ANALYSIS
F o r  Bin/Resolution No. — h c s c s s b j t s j j u j )

The House committee s u b s titu te  fo r  SB275 provides th a t a d eo xyrib on uc le ic  ac id  
(DNA) p r in t  is  adm issib le  in  a c i v i l  a c tio n  i f  the DNA p r in t  te s t  was performed according to  
methods approved by the Federal Bureau o f In v e s tig a tio n  by n person who has been tra in e d  
according to  techn iques, methods and standards o f t ra in in g  app -cved by the Federal Bureau o f 

In v e s tig a tio n .

The committee s u b s titu te  a lso  provides th a t a DNA p r in t  te s t ,  a u th orized  in  

the  same manner as fo r  a c i v i l  a c tio n , s h a ll apply in  a c rim in a l a c tion  or proceeding. The 

b i l l  has the e f fe c t  o f amending Rules A01, 703 and 705 o f the Alaska Rules o f  Evidence.

This is  a procedure change which acknowledges th e  s c ie n t i f ic  r e l i a b i l i t y  o f 
the  DNA p r in t  te s t  id e n t i f ic a t io n  method. Because i t  improves evidence procedures, the b i l l  

w i l l  not have a f is c a l  impact on the  Department o f Law.

2 2 
pace  o f —



TO5! ®!F 
T G f l t E  Da i ® f l § I L f t ,i r ® I B i

(•O’JC H V  STATE CAP'.TOl

LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 9, 1990

SUBJECT:

TO:
FROM:

CSSB 275 (Judiciary), relating to the 
admissibility into evidence of DNA print 
tests -- sectional analysis

Senator Lloyd Jones

Jack Chenoweth 
Legislative Counsel

The measure provides for the admission in civil and criminal 
proceedings in the courts of the state evidence that is 
based on the DNA fingerprinting or genetic identification 
process.

The substantive provisions are preceded, in bill section 1, 
by legislative findings supportive of the legislature's de- 
cision to amend state law to admit DNA genetic print test 
evidence.

Bill section 2 adds to the body of law applicable to civil 
actions authority to admit DNA genetic print test evidence. 
Following rhe mode) used for admission of evidence of chemi­
cal analysis of breath and blood for purposes of operating a 
motor vehicle, aircraft, or watercraft while intoxicated 
(AS 28.35.033(d)), AS 09.25.300(a) establishes the 
presumption of the validity and admissibility of test 
results contingent on the test's performance according to 
techniques approved by the Department of Public Safety by a 
person trained according to techniques, methods, and 
standards approved by that department. Since genetic print 
test evidence deals in probabilities--in the likelihood that 
two or more individuals would not have identical genes and 
therefore would not have identical genetic print test 
results--AS 09.25.300(b) authorizes admission in a civil 
proceeding any statistical population frequency computations 
based upon the DNA genetic print tests. Definitions of two 
terms used in the section are offered in AS 09.25.300(c).



benator Lxuyu j u h c  ̂
Page 2
January 9, 1990

AS 12.45.035, added to the Criminal Procedure Code by bill 
section 3 , makes the provisions of AS 09.25.300 applicable 
in criminal prosecutions.

The legislation is given an immediate effective date by bill 
section 4.

JC:gc
G13/017



6-1032Hb
Chenoweth

A M E N D M E N T

OFFERED IN THE HOUSE

TO: CSSB 275 (Judiciary)

Page 3, lines 4 - 5:

Delete "Department of Public Safety"
Insert "Federal Bureau of Investigation, United States Department of 

Justice,"

Page 3, 15.nes 6 - 7 :

Delete "Department of Public Safety"
Insert "Federal Bureau of Investigation, United States Department of 

Justice"

- 1 - 4/24/90



M E M O R  A N D U M March 17, 1989

TO:
FROM:

SUBJECT: Genetic fingerprinting (Work order 6-1032A)

Senator Lloyd Jones'

Jack Chenoweth 
Legislative Counsel

In contemplation of preparation of legislation, you have 
asked whether the use of genetic fingerprinting in conjunc­
tion with investigation and prosecution of certain criminal 
proceedings

-- would conflict with the state's right to privacy;

-- would raise other legal problems; and

-- performed by laboratories other than police labs
would cause legal problems.

Genetic print analysis--"genetic fingerprinting"—is a term 
of art that is used to describe a kind of evidence by which 
strands of coding found in a particular genetic molecule may 
be compared to the coding of like molecules in tissue from a 
different source for the purpose of identifying the perpe­
trator of a crime. The genetic molecule examined is 
deoxyribonucleic acid (DNA). Genetic print analysis sub­
jects human tissue to a procedure that "reads" sequences in 
the DNA molecule and produces a bar-code like pattern that 
is unique to the individual.

In the only reported appellate decision considering and up­
holding the admissibility of DNA print identification evi­
dence, Andrews v. Florida, 533 So.2d 841 (Fla.Ct.App. 1988), 
reh. den., the Florida Court of Appeals (comparable to the 
Alaska Court of Appeals, it is not that state's highest 
court) allowed consideration of DMA print identification 
evidence at a criminal trial. The Florida court applied the 
so-called "relevancy approach" that had been substantially 
adopted in U.S. v. Downing, 753 F.2d 1224 (3d Circ. 1985)*, a 
test that required the court to assess



Senator L3oyd Jones 
Page 2
March 17, 1989

— (1) the novelty of the technique;

-- (2) the existence cf a specialized literature deal­
ing with the technique;

(3) the qualifications and stature of expert wit­
nesses (who, in this case, were required to explain the
operation of the test and its. results to the jury); and

-- (4) the nonjudicial uses to which the scientific 
technique is applied.

Finding genetic print analysis a reliable, well established 
procedure that has been regularlv and successfully used in 
forensic, paternity, and clinical testing, the Florida court 
upheld the use of the test in that state s criminal proceed­
ings and admitted the evidence obtained from it.

As regards criminal prosecutions, admissibility of the evi­
dence, not violation of an individual's privacy, is the 
threshold legal question that the use of DNA print identi­
fication evidence must meet. That requires that genetic 
print analysis must meet the criteria for admission of sci­
entific evidence in the jurisdiction.

Under Rule 402 of Alaska's Rules of Evidence, "[a]11 rele­
vant evidence is admissible . . . ," and "relevant evidence" 
is defined by Rule 401 of the Evidence Rules as

. . . evidence having any tendency to make the 
existence of any fact that is of consequence to 
the determination of the action more probably or 
less probable than it would be without the evi­
dence .

The admission of relevant evidence is further limited by 
Rule 403, giving the trial court discretion to exclude rele­
vant evidence

. . .  if its probative value is outweighed by the 
danger of unfair prejudice, confusion of the is­
sues, or misleading the jury, or by considerations 
of undue delay, waste of time, or needless presen­
tation of cumulative evidence.

The Florida court's analysis of the applicability of each of 
the factors in Andrews suggests generally the type of analy-

ifl
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sis that an Alaska court might undertake. Andrews, relying 
on Downing, adopts the so-called "relevancy1’ approach, an 
approach '[that] recognizes relevancy as the linchpin of 
admissibility, while at the same time ensuring that only 
reliable evidence will be admitted, . . . .  Andrews, 
supra, at 846.

In adopting the Downing rationale of "relevancy," the 
Florida court explicitly rejected the alternative rationale 
of Frye v. U.S., 293 F. 1013 (D.C. Circ. 1923). Frye in­
volved the question of admissibility of lie detector test 
results. In the decision, the federal court held that ex­
pert testimony relating to novel scientific evidence must 
satisfy a special foundational requirement not aonLieable to 
other types of expert testimony, and that the tecnnique must 
be sufficiently established to have gained general accep­
tance in the relevant scientific community. The Florida 
court noted that

One leading commentator has summarized Frye as 
requiring courts to determine: (1) the status, in
the appropriate scientific community, of the sci­
entific principle underlying the proferred novel 
evidence; (2) the technique applying the scientif­
ic principle; and (3) the application of the tech­
nique on the particular occasion.

Andrews, supra., at 843. The Court of Appeals decision 
criticized Frye as a "general acceptance approach, "pred­
icated on 'nose counting' [to determine acceptance within 
the scientific community] . . . [that] may result in the 
exclusion of reliable evidence . . . ." Andrews, supra, at 
845, 846.

However, it is the Frye approach—with its rationale that 
the evidence of the technique "must . . . have gained gener­
al acceptance in the relevant scientific community"--that 
governs admission of the product of new scientific tech­
niques into evidence in Alaska courts.

The initial case is Pulakis v. State, 476 P.2d 478 (Alaska 
1970) in which the court determined that the results of 
polygraph reports should not be received in evidence over 
objection to their admission. Considering the question, the 
state Supreme Court cited and relied on Frye:
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[T]he general rule precludes admission of the re­
sults of polygraph tests. The authority usually 
cited as the first reported American case holding 
such evidence inadmissible is Frye v. United 
States. In Frye, the court said" of expert testi­
mony based on a test of blood pressure fluc­
tuations . . . :

Just when a scientific principle or discov­
ery crosses the line between the experi­
mental and demonstrable stages is difficult 
to define. Somewhere in this twilight zone 
the evidential force of the principle must 
be recognized, and while the courts will gj 
a long way in admitting expert testimony 
deduced from a well-recognized scientific 
principle or discovery, the thing from which 
the deduction is made must be sufficiently 
established to have gained general accep­
tance in the particular field in which it 
belongs.

Frye v. United States, supra, at 101 A, quoted in Pulakis, 
supra, at 478.

Reliance on the Frye approach adopted by the Supreme Court 
*-n Pulakis was discussed in Contreras v. State, 718 P. 2d 129 
(Alaska, 1*986) (extending the~Prye test to consider hypnot­
ically-induced testimony by a witness) */ and Rodriquez v. 
State, 741 P.2d 1200 (Ak. App., 1987) (applying the Frye 
test to admit testimony by an expert witness providing back- 
ground information to assist jury).

*/ In Contreras, the Supreme Court declared:

The Frye standard is essentially a "preju- 
dice-versus-probative value test," similar to 
[Alaska] Evidence Rule A03. Since there is a sig­
nificant danger of prejudice from admitting evi­
dence which appears scientific and is especially 
likely to be believed, and which has no probative 
value if it is unreliable, such evidence should be 
excluded. Application of the Frye test permits 
the court, rather than the jury, to make a thresh­
old reliability determination.
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In the extended discussion of the Frye test appearing in the 
Contreras decision, the Alaska Supreme Court found in Frye a 
two-step process that required, first, the definition ol a 
relevant scientific community, and, second, a requirement 
that testimony and publication In and by that community 
should be examined to determine where there is general con­
sensus as to the reliability of hypr.otically-adduced testi­
mony. As to the first, the court concluded:

We define the relevant scientific community as the 
"academic, scientific, and medical or health-care 
professions which have studied and/or utilized 
hypnosis for clinical, therapeutic, research, and 
investigative applications. It does not include 
those whose involvement with hypnosis is scrictly limited to 
that of practitioner, technician, or "operator" . . . .  We 
exclude technicians from the group because Frye requires 
scientific, not merely technical, judgments to be made.

Contreras, supra., at 135. As to the second, the court 
found:

We note that in determining whether there exists 
consensus within the relevant scientific community that 
hypnosis is reliable, it is not this court's duty to 
decide which side of the debate is correct, but rather 
to determine if there is sufficient consensus on the 
reliability of hypnotically aided recall to determine 
whether it is generally accepted. . . .

If hypnotically adduced testimony were to be 
admitted, the jury would have to decide the ques­
tion of the credibility of the witness. However, 
this determination would be. predicated upon the 
jury's understanding of the scientific 
underpinnings of the methods by which the testimo­
ny was developed. The way a jury would evaluate 
such testimony is closely analogous to the way it 
would evaluate evidence developed from polygraph 
testing.
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Consideration of the hypnosis literature as reviewed by 
the litigants and as set out by the [Alaska] court of 
appeals makes it clear that there is no consensus as to 
what hypnosis is or what it actually does. In its 
fledgling state, the "science" of hypnosis is far too 
underdeveloped to qualify under the Frye standard. 
Moreover, although there is insufficient empirical 
research to fully substantiate either side's claims 
about the benefits and dangers of hypnosis, it is quite 
clear that the previously hypnotized witness may be 
prey to the distortions wrought by suggestion, 
confabulation, and increased confidence.

Td., at 135, 136.

My purpose in relating this extended dJscussion is to note, 
first, that the Frye test and the rationale used by the 
Florida courts are quite different and, second, that, if the 
decision regarding the admissibility of DNA print identi­
fication evidence is left to the courts, the rationale cited 
and applied by the Florida appellate court in Andrews will 
almost certainly not be followed in Alaska. In considering 
the admissibility of new evidentiary methods, this state's 
courts have adhered to the Frye test. The net result of the 
application of the test is that, in the absence of a evi­
dence that a new scientific method has gained general accep­
tance within the applicable scientific community, the courts 
have hesitated to admit the evidence. While the Alaska 
courts could determine that genetic print analysis meets the 
Frye test and permit admission of evidence under it, the 
decisions in Pulakis (admissibility of polygraph evidence) 
and Contreras (admissibility of hypnotically-assisted evi­
dence) suggest to me that the court will look long and hard 
to see if there is a consensus that supports use of that 
evidence.

To the extent the legislature has evidence that genetic 
print analysis is wholly reliable, it may, by law, authorize 
and direct its admission into criminal trials.

If use of genetic print analysis is limited to use in crimi-
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nal prosecutions, there is little likelihood in my judg­
ment, that a defendant challenging genetic print analysis 
based on a right to privacy argument would prevail. Genetic 
print analysis requires the taking of small amounts of tis­
sue samples—blood, hair, or skin samples, for example—and 
the taking and subsequent use of physical evidence has been 
upheld against federal Fifth Amendment challenges, Schmerber 
v. California, 384 U.S. 757, 86 S.Ct. 1826, 16 L.Ed.2d 908 
(1966), and similar challenges under article I, section 9 of 
the Alaska Constitution, Loveless v. State, 592 P.2d 823 
(Alaska 1979), Svendlund v. Municipality of Anchorage, 671 
P. 2d 378 (Alaska 1983). Thete cage3 consider assertions 
that the taking and use of physical evidence violate consti­
tutional guarantees against self-incrimination, surelv a 
stronger source of constitutional challenge tuan one ground­
ed on an explicit right to privacy, and each decision re­
jects the claims by not sustaining the asserted violations.

-x~r»

Finally, it seems virtually certain that adverse consequence 
would not attach to genetic print analysis because the test 
is performed other than in a police laboratory. What was 
persuasive in Andrews in this regard is that the tests in 
question had been performed at a licensed clinical laborato­
ry (outside the state) with a record of forensic and 
paternity testing, with testimony as to the actual proce­
dures used by that lab in performing the particular test.
The Andrews court's treatment of the point underscores the 
essentials relating to admissibility of genetic print analy­
sis: (1) the need for a qualified expert witness to explain
the testing process and the underlying scientific process to 
the court and jury; (2) the need to show that the tests were 
properly conducted using reliable instruments; and (3) com­
petent and correct interpretation of the test results. Care 
in the performance of the test to assure accurate results is 
sure’ ' much more important to gaining acceptance of genetic 
print analysis generally and admissibility of the results of 
a specific test than is the fact that the test was performed 
outside an approved police forensics facility.

If this memorandum prompts questions, please contact me.

JG: gc 
WRG8/029
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MEMORANDUM

TO: Senator Lloyd Jones

ATTN: Glenda Carino

FROM: Sheila F. Helgath 
Legislative Analyst

RE: Recent Developments in DNA Fingerprinting Use in the Courts 
Research Request 90.180

You asked this agency to determine if there had been any recent developments 
nationally in the use of DNA fingerprinting for criminal prosecutions. Also 
you asked if the reports on DNA fingerprinting by the Office of Technology 
Assessment and the National Academy of Sciences were available.

The National Academy of Sciences' study has just been funded and the results 
are expected at the end of 1990. The study panel will be chaired by geneticist 
Victor McKusick from John Hopkins University.

The Office of Technology Assessment will issue a report on DNA fingerprinting 
sometime next month. The report will conclude that the method has been 
generally accepted by the courts as evidence. One of the authors, Kevin 
O'Conner did mention that the two cases discussed below demonstrate that there 
is not total acceptance of the methods used in the process.

The state of Minnesota passed a bill which allowes DNA fingerprinting to be 
used as evidence in the courts. This use was challenged before the Minnesota 
Supreme Court in State vs. Schwartz on November 3, 1989. The court found that 
DNA fingerprinting has gained general acceptance under the Frye Standard. 
However, it also found that the company doing the tests had failed to 
standardize the test, provide experimental evidence in peer-reviewed journals 
and had handled the evidence improperly. The court found that the procedures 
used by the company were not up to normal laboratory standards. It also raised 
some procedural issues related to constitutional rights of defendants such as 
access to the evidence data before the trial. This opinion applied only to DNA 
testing that was done before August 1, 1989.

Legislative Research Agency
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The Maine case involved the rape of a 5-year-old girl. Again it was not the 
methodology that was found errant but the laboratory procedures in handling the 
evidence. It also illustrated the capability of the method to show a person 
innocent as well as guilty. The prime suspect's DNA fingerprint did not r h 
the semen sample and he was released. This evidence was verified by <,• 
independent reviewers for Science. The second suspect's DNA fingerprint was 
found to match the semen DNA fingerprint. However, at a pretrial hearing, the 
second suspect's lawyer found irregularities in how the sample was handled by 
the company.

A discussion of DNA fingerprinting in Science magazine concludes that "In 
virtually every case in which DNA evidence has been challenged, including the 
Castro case, .iudges have ruled that the theory behind DNA fingerprinting is 
scientifically well established and that the technology can produce evidence 
that is admissible in court. The practice has, however, occasionally been 
found wanting."1

Alaska is in the forefront of using DNA fingerprint technology for non-human 
investigations. The Alaska Crime Laboratory in Anchorage is doing a DNA 
population study of moose. They expect to be able to identify individual 
animals through DNA fingerprinting. This means that if the remains of an 
animal were found in a closed area they could all whether the meat in a 
suspect's freezer came from that animal.

I hope you find this information useful. If you have any questions, or would 
like additional information, please contact this agency.

Attachments

1 "Maine Case Deals Blow to DNA Fingerprinting" Science. Vol. 246. Dec. 
22, 1989. The Castro case was the first case to use DNA fingerprinting 
evidence. Although the evidence was eventually withdrawn the defendent pled 
guilty in a plea bargining arrangement.



m ajority  o f  the Indiana C ourt o f  A p p ea ls , F irst D istrict, 
held  N ovem b er 6 . W h ile  the C o n fro n ta tio n  C la u se  o f  th e  
S ix th  A m en d m en t guarantees a  d e fen d a n t a face -to -fa ce  
m eetin g  a t trial w ith w itn esses  a g a in st  h im , “ th e  right to  
p h ysica lly  face one's accu sers is  not a b so lu te ,”  the m a ­
jo r ity  pointed o u t. "T he C o n fro n ta tion  C la u se  does not 
com p el a w itness to fix his e y e s  upon th e  defen d an t; h e  
m ay look elsew here. . . .  [ tjh e  C o n fron tation  C la u se  is 
fu lly  satisfied  w h en  the fa ctfin d er  can  o b serv e the w it­
n ess’s dem ean or under cross-exa m in ation  a n d  the w it­
ness testify in g  under oath  a n d  in th e  p resen ce  o f th e  
accu sed . . . .  [P jositio n in g  th e  w itn ess  aw ay  from  th e  
d efen d an t is b u t a reason ab le lim ita tio n  on th e  d e fen ­
d a n t’s in terest in physical co n fr o n ta tio n .”  For the sa m e  
reasons the m ajority found n o  v io la tion  o f  the s ta te  
co n stitu tion al right “ to m eet w itn e sse s  fa ce  to  fa ce ,”  
w h ose boundaries have been in terp reted  to accord  w ith  
th ose o f  the fed eral gu a ran tee . Ju d g e  S ta to n , con cu rrin g  
in  the result, agreed  th at the r ig h t to co n fron ta tion  is not  
to  be taken  litera lly . (S ta n g e r  v. S ta te  (In d ia n a ), Ind  
C tA pp, IstD ist , N o . 3 2 A 0 1 -8 9 0 3 -C R -0 0 1 0 5 , 1 1 /6 /8 9 )
D ouble jeopardy —  M a n ifest n ec ess ity  for m istria l —  
A ppearance o f  jud icia l p artia lity

A  trial jud <c’s  decision , a lo n g  w ith o th er  ju d g e s  in th e  
ju risd iction , 1 1  file  a form al g r iev a n c e  p etition  aga in st a 
p rosecutor did not co n stitu te  m a n ifest n ecessity  for  
ab ortin g  a trial in w hich the ju d g e  a n d  prosecutor w ere  
then  involved, th e  M ich igan  C o u rt o f  A p p ea ls  held  in an  
opin ion  released  O ctob er 26. T h e  d efen d a n t opposed  th e  
m istria l d eclaration , th e  co u rt p o in ted  out; also, th e  
ju d g e  sa id  he fe lt he could  co n tin u e  to b e  fair and  
im p artia l. T he ap pearance o f  p a r tia lity , w h ich  w as th e  
ground the ju d g e  gave for th e  m istr ia l, is n ot strong  
en ou gh  here to overcom e the d e fe n d a n t’s right to  con tin ­
u e  with the jury that had a lrea d y  b een  sw orn, the court 
co n clu d ed . A ccord in gly , the d e fe n d a n t’s retria l viola ted  
d ou b le jeopardy principles. (P e o p le  (M ic h ig a n )  v. L ittle , 
M ich  CtApp, N o . 106965 , 9 / 5 / 8 9 ,  re leased  1 0 /2 6 /8 9 )
D runk driving —  E vidence —  R efu sa l to subm it to  
testing

D raw ing a sharp  d istin ction  b e tw een  two su b section s  
o f  the s ta te ’s im plied co n sen t law , a  m ajority  o f  th e  
P ennsylvan ia  S uperior C ourt ru led  O ctob er 2 7  that a l­
though a  m otorist’s refusal to su b m it to  ch e m ica l testin g  
can n ot b e  adm itted  in a  licen se  su sp en sion  a c tio n  if  h e  
w as not properly warned o f th e  co n seq u en ces  o f  his a c t, 
h is  unw arned refusal is a d m iss ib le  in a  cr im in a l proceed­
in g  as ev id en ce o f  in tox ication . O n ly  th e  licen se-su sp en - 
sion  subsection  conta ins th e w a rn in gs req u irem en t. It is 
true th at “ refusal"  should  be d efin ed  th e  sa m e  for both  
kinds o f  proceedings, C o m m o n w e a l th  v. H u n s in g e r , 5 4 9  
A 2 d  9 7 3 , 44  C rL  2 1 3 0  (P a S u p e rC t 1 9 8 8 ). But th e  
m ean in g  o f  “ re fu sa l” is not th e  issue here, th e  m ajority  
caid; in stead , th e  question  is w h eth er  th e  a b sen ce  o f th e  
license-suspension  w arning p reven ts th e  refu sa l from  
b ein g  “ k n ow ing.”  The leg is la tu re  ev id en tly  d id  not in­
tend  a w arning to be required  under th e cr im in al ev i­
d en ce  su b section , for it d id  not ex p ress ly  require one th e  
w a y  it d id  in th e  licen se-su sp en sion  provision , th e  m ajor­
ity  said . W hat th e  provision in q u estion  does d o  is build  
in  a protective m echanism  b y  co m m a n d in g  that no

p resu m p tion s a r ise  from  'h e  refu sa l ev id en ce and th a t  
th e  d efen d an t ca n  co u n ter  th e  ev id en ce  by sh ow in g  th e  
c ircu m sta n ces su rro u n d in g  it. D issen tin g , J u d g e  H off­
m an argu ed  th a t  d istin g u ish in g  b etw een  the tw o s ta tu ­
tory su b sectio n s  is im proper under H u n s in g e r .  (C o m ­
m on w ea lth  (P en n sy lv a n ia ) v. R u ttle , P a  SuperC t, N o .  
3 4 5 4  P h ila d e lp h ia , 19 8 8 , 1 0 /2 7 /8 9 )
Drunk driving —  V io la tion  o f  ru les governing adm in istra­
tion  o f  breath te s ts  —  R em edy

T he fa ilu re  o f  th e p o lice  to co m p ly  w ith  ad m in istrative  
ru les govern in g  the a d m in istra tion  o f  breath tests to  
drunk-driving su sp ects  req u ires the suppression  o f  th e  
te s t  resu lts at tr ia l, but not n ecessa r ily  d ism issa l o f  th e  
ca se , th e  M ich ig a n  C o u rt o f  A p p ea ls  d ecided  in  a ruling  
released  O ctob er 26. T h e  rule v io la ted  here requires th e  
ad m in istra tion  o f  a t le a s t  tw o breath  tests an d , i f  th e  
secon d  resu lt d iffers  su b sta n tia lly  from  the first, further 
testin g . W h ile  ex c lu s io n  o f  ev id en ce  is not n ecessarily  th e  
approp ria te  rem ed y  for every  v io la tio n  o f  an ad m in istra ­
tiv e  rule, it is in th is co n tex t, th e  cou rt said. “ A  reading  
o f  the a d m in istra tive  ru les w ith  resp ect to th e  ad m in is­
tration  o f  B rea th a lyzer  tests  in d ica tes  th at th e ir  purpose 
is to en su re th e  accu ra cy  o f  th ose tests,” it  noted . 
“ A ccord in g ly , w e  hold that w h ere th e  ad m in istrative  
rules co n cern in g  th e ad m in istra tio n  o f  B reath a lyzer tests  
h ave not been co m p lied  w ith , th e  accu racy  o f  th ose tests  
is  su ffic iently  q u e stio n a b le  as to  p reclu d e the te s t  results  
from  b ein g  a d m itted  into ev id en ce .”  H ow ever, th e  
ch a rges in such  a ca se  n eed  n ot be d ism issed  i f  prosecu­
tion  can  proceed  w ith ou t b reath -test results, th e court 
added . (C ity  o f  K a la m a zo o  v. W illis , M ich  C tA pp, N o s . 
107906  e tc ., 9 / 5 / 8 9 ,  re leased  1 0 /2 6 /8 9 )

E v id e n c e  —  “ D N A  fingerprinting”
T he results o f  foren sic  D N A  an a lysis  are gen era lly  

a d m issib le  in a cr im in a l trial so  long a s  re liab le proce­
dures are  em p lo y ed , a m a jority  o f th e  M innesota  S u ­
prem e C ou rt ru led  N o v em b er  3 in a decision  a p p licab le  
o n ly  to testin g  co n d u cted  prior to A u g u st o f  th is year. 
S u ch  ev id en ce  m ee ts  th e  stan d ard  en u n ciated  in F rye  v. 
U .S .,  2 9 3  F 101 3  (C A  D C  1 9 2 3 ) , and adap ted  for s ta te  
law  p urposts in  S ta te  v. M a c k , 2 92  N W 2 d  7 6 4  (M in n  
S u p C t 1980): E xperts in th e  re levan t sc ien tific  field  
g en era lly  agree th at th e  ev id en ce  is reliab le  an d  trust­
w orthy. B u t th e m ajority  em p h asized  th a t "reliab ility  o f  
th e  test results is cru c ia l,” a n d  it con clu d ed  that th e  
D N A  ev id en ce  in  this c a se  w as in ad m issib le  b ecau se  th e  
testin g  lab o ratory , C ellm ark  D ia g n o stic s  C orp., failed  to  
em p loy  v a lid a tio n  protocols su ch  as form al m eth od o logy  
valid ation  and p u b lication  o f  exp erim en ta l stu d ies in 
peer review  jou rn a ls. F u rth erm ore, th e m ajority  w arned  
th a t an a ccu sed 's  fair-trial an d  due-process rights a re  
im p lica ted  w hen d ata  on  w h ich  D N A  typ ing resu lts a re  
based  are not m a d e  av a ilab le  prior to tr ia l for review  and  
cro ss-exa m in ation . A ccord in g ly , it  instru cted  th a t  “ (ijd e-  
a lly , a d e fen d a n t sh ou ld  be p rovided  with th e  actu a l 
D N A  sa m p le (s )  in order to rep rod u ce the te s ts . A s a 
p ractica l m atter, this m a y  not b e  p ossib le  b ecau se foren­
s ic  sam p les are o ften  so  sm all th at th e  entire sam p le  is 
u sed  in testin g . C o n seq u en tly , a c cess  to  the d a ta , m eth ­
o d o logy , and a c tu a l resu lts is cru cia l so  a d efen d an t has  
a t least an  op portun ity  for in d ep en d en t expert review .”
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T h e  m ajority ad d ed  th a t the ru le  o f  S t a t e  v. J o a n  K y u  
K i m , 3 9 8  N W 2 d  544 , 4 0  CrL 2 3 2 9  (M in n  S u p C t 1 9 8 7 ), 
barring the u se  o f  popu lation -freq u en cy  s ta tis tic s  in  
cr im in a l trials, applies w here D N A -ty p in g  resu lts are  
a d m itted . T he m ajority’s op in ion  applies only to  testin g  
co n d u cted  before A u g u st 1, 1989; new  leg isla tion  fa c ili­
ta tin g  th e  adm ission  o f  such  ev id en ce  applies a fter  th a t  
d a te  an d  will have to be rev iew ed  in a later c a se . Ju stice  
K elley , concurring, urged  re-exam in ation  o f J o o n  K y u  
K im .  (S ta te  (M in n eso ta ) v. S ch w a rtz , M inn Sup C t, N o .  
C 5 -8 9 -4 6 0 , 1 1 /3 /8 9 )
E vidence —  O ther cr im es —  P o sse ss io n  o f  gun during  
arm ed robbery

T h e ju d g e  in an arm ed robbery trial did not v io la te  
s ta te  ev id en ce  rules by a llow in g  the introduction  o f  a 
s ..w e d -o ff  sh otgu i. se ized  from  th e  accu sed  at th e  tim e o f  
arrest, even  th ou gh  m ere possession  o f  the g u n  w as a 
d istin ct crim e, a  m ajority o f  th e  M ich igan  S u p rem e  
C ou rt ruled O ctob er 31 . T h e a d m issib ility  o f th e  shotgu n  
w a s not governed by M R E  4 0 4 , w h ich  gen era lly  bars  
ev id en ce  o f  ex tr in sic  cr im es or bad acts  by the d efen d a n t  
ex cep t for certa in  lim ited  purposes, such as proof o f  
m otive , in tent, or “ signature,"  th e  m ajority sa id . R ath er, 
th e  w eapon  w as properly a d m itted  as d irect ev id en ce  o f  
h is  com m ission  o f  the arm ed  robbery under M R E  4 0 1 ,  
w h ich  provides that ev id en ce is  relevant i f  it has a 
ten d en cy  to m ak e any fa ct o f  co n seq u en ce m ore or le ss  
p rob ab le. “ E vid en ce o f  a d efen d a n t’s  possession  o f  a 
w eap on  o f  the kind used  in the o ffen se w ith w h ich  he is 
ch a rg ed  is routin ely  d eterm in ed  by courts to b e  d irect, 
re levan t ev id en ce o f  his com m ission  o f  that o ffen se ,” th e  
m ajority  pointed out. T h e  sh otgu n  w as c learly  re levan t  
to  m ak e the d efen d a n t’s id en tity  as the robbery gu n m an  • 
m ore probable than it w ould h a v e  b een  oth erw ise, an d  
“ [t]h e  fa c t  th at estab lish in g  d e fen d a n t’s possession  o f  
th e  sh otgu n  a lso  n ecessarily  co n stitu tes  ev id en ce o f  a 
sep a ra te  crim e . . .  does not a lon g  bring the p roof w ith in  
th e  com p ass o f  M R E  4 0 4  preclusion . U n lik e  th e  ‘ex cep ­
t io n s’ con ta in ed  in M R E  4 0 4 (b ) ,  in w hich re levan ce  
rests on a  c ircu m stan tia l in feren ce  from  the o th er  act to  
th e  fact in issue, the sh otgu n  it s e l f  w as eq u ally  as d irect  
a n  item  o f  ev id en ce o f  d e fen d a n t’s co m m ission  o f th e  
ch  rrged robbery in this ca se a s  m arked bills or iden tifi­
a b le  jew e lry  w ould  be in a n o th e r .. . Ju stice  L evin , 
jo in ed  b y  J u stice  A rch er, w ou ld  h ave rem anded on  
a n o th er  ev id en tiary  point. (P e o p le  (M ich ig a n ) v. H a ll, 
M ich  Sup C t, N o s . 8 1 9 1 2  etc ., 1 0 /3 1 /8 9 )
F orfe itu re  —  P ro p e ity  in itia lly  seized  w ithout probable 
•jause —  Rem edy

In a situ atio n  in w hich  the govern m en t has illeg a lly  
se ized  a  su sp ected  drug-trafficker’s property w ith ou t  
p rob ab le ca u se  to b elieve  th a t it is subject to  civ il 
fo rfe itu re  under federal law , b u t inform ation later u n ­
co vered  estab lish es probable ca u se  for forfeiture, th e  
se ize d  property m ust n ev erth eless be returned to its  
ow n er, th e  U .S . D istrict C ourt for the W estern  D istrict  
o f  N e w  Y ork ru led  O ctob er 3 1 . T h e court rejected  th e  
v ie w  o f  som e federal c ircu its th a t an im proper se izu re  
d o e s  not jeop a rd ize  the govern m en t’s right to  secu re  
fo rfe itu re  if  probable ca u se  can  b e supported b y  u n ta in t­
ed  ev id en ce . It reasoned that “ the m ere exclu sion  o f

u n co n stitu tio n a lly  se ized  property  from  a co n tested  pro­
ced u re  for its forfe itu re  is o f  no p ractical e ffect"  and  
th ere fo re  can n ot serve to d e te r  the gov ern m en t from  
“ ca v a lier  disregard" for the F ou rth  A m en d m en t. T h e  
b etter ru le , th e  court sa id , is  “ [r ja th er  th an  m erely  
e x c lu d in g  the illeg a lly  se ized  p rop erty  from  a p ro ceed in g  
for its forfe itu re , the property sh ou ld  b e returned  to th e  
person from  w h om  it w as s e iz e d  and the gov ern m en t  
sh ou ld  n ot be perm itted  to m a in ta in  its p ro ceed in g  
ag a in st su ch  p roperty .”  It p o in ted  ou t that th e  g ov ern ­
m en t’s in terest in  re lax in g  the ex c lu s io n a ry  ru le  is d im in ­
ish ed  in th is  co n tex t, in asm u ch  as  th ere  is no risk o f  a 
fe lon  g o in g  free b ecau se  o f  ex c lu d ed  ev id en ce . (U .S . v. 
5 3 7 ,7 8 0 , D C  W N Y , N o . C IV -8 9 -7 4 3 E , 1 0 /3 1 /8 9 )
Juven iles —  H o m e supervision  agreem en t —  E ntry o f  
juven ile’s  room

A  “ h o m e supervision  a g reem en t"  b etw een  a  yo u th fu l 
offen d er and th e  s ta te  p rovid ing th a t the p robation  
officer “ sh a ll h ave a ccess  to th e  m inor . . .  a t a ll t im e s” 
ju stified  th e officer’s en try  into th e  y o u th ’s bed room , th e  
C a lifo rn ia  C ourt o f  A p p ea l, Fourth  D istr ict, d ec id ed  
O cto b er 19. A cco rd in g ly , ev id en ce  th e probation  officer  
found w h en  he w en t in to  the y o u th ’s room  to tak e h im  
in to  cu stod y  for v io la tin g  a n o th er  provision  o f  th e  a g r ee ­
m en t w a s  ad m issib le . T h e  s ta te  su p rem e court has b een  
liberal in  constru in g probation  con d ition s th a t w a iv e  
Fourth  A m en d m en t fig h ts , th e  cou rt ob served , c it in g  
P e o p le  v . B ra vo , 738 P 2d  3 3 6 , 41 C rL  2 34 1  (C a lif  
S u p C t 1 9 8 7 ). U s in g  th e  o b jec tiv e  lest s e t  ou t in B ra v o ,  
th e  cou rt d ec id ed  that a  reason ab le  person w ou ld  have  
u n d ersto od  the a g r eem e n t’s la n g u a g e  to  perm it th e en try  
m a d e h ere . “T h e  purpose o f  i l .e  a c cess  co n d ition  is to  
en su re th e  m inor com p lies  w ith  his w ritten  p rom ises. 
S in c e  th e  hom e supervision  a g r eem e n t co n tem p la tes  th e  
m inor w ill be at hom e . . .  the prob ation  officer in ch a rg e  
o f  the h om e supervision  m ust n ec essa r ily  have a ccess  to  
th e  m inor in h is hom e. R ea so n a b ly , th is  a c cess  w ould  
ex ten d  to  the p lace  in th e  h o m e n orm ally  o ccu p ied  'by 
th e  m inor, i.e ., his b ed room .” (P e o p le  (C a liforn ia ) v . 
C u rtis E nrique T ., C a lif  C tA pp, 4 th D is t , N o . D 0 0 8 8 4 8 ,  
1 0 /1 9 / 8 9 )
R a ck eteer in g  —  Jury in stru ctio n s —  “ E n terp rise”

A n  “ en terp rise”  w ith in  th e  m ea n in g  o f  R a ck e tee r  
In flu en ced  and C orrupt O rg an iza tio n s s ta tu te , 18 U S C  
1 9 6 1 -6 8 , m ay co n sist o f  m ore th an  o n e  en tity , th e  U .S .  
C ou rt o f  A p p ea ls  for th e  S eco n d  C ircu it said N o v e m b e r  
6 . W ith  th is  in m in d , th e  court d ec lin ed  to hold that th e  
ju ry  in a R IC O  ca se  shou ld  h av e received  an in stru ction  
on  “ m u ltip le  en terp rises” a n a lo go u s to the in stru ction  
required  in ca ses  involving p ossib le  m u ltip le  con sp ir­
a c ies . S u c h  instructions are g iv e n  in co n sp ira cy  tria ls  
w h ere th e  ev id en ce m ig h t p erm it a find ing o f  several 
illeg a l a greem en ts, in order to p revent p re ju d ic ia l 
“ sp illover ."  But th e cou rt reaso n ed  th a t a R IC O  en ter­
p rise  is “ d istin gu ish ab le  from  a cr im in a l co n sp iracy  in 
th a t it h as cu m u lativ e  a sp ec ts , w h erea s sep a ra te  and  
d istin ct consp iratorial a g r eem e n ts  m ust be ch a rged  an d  
proven in d iv id u ally ."  F u rth erm ore, it p oin ted  o u t, th ere  
is little  dan ger that a  prop erly  in stru cted  ju ry  w ill 
convict a  R IC O  d efen d a n t o f  u n ch a rg ed  cr im es. P a rtic i­
p ation  in  an en tity  th at is n ot in h eren tly  a cr im in a l
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they were promising. Like several other 
experimental A ID S vaccines, the Chiron  
vaccine is based on a recombinant version o f  
die H IV  envelope protein. T he envelope 
protein is combined w ith  an em ulsifying oil 
and an adjuvant, a system Chiron research-

“ Alarm bells started 
going off. . . .  I  was 
worried about reporting 
research that hadnft gone 
through peer review. ”

—Bruce Little

crs believe can greatly increase the immune- 
stimulating capacity o f  the vaccine.

This combination has been injected in to  
25 healthy volunteers at the Geneva Univer­
sity Hospital. T he goal o f  phase I trials is 
largely to evaluate safety, and none o f  d ie  25  
showed ill effects. D ino Dina, director o f  
virology at Chiron, explained to Rowan that 
all o f  die volunteers w ho received high doses 
o f  vaccine produced andbodies against H IV , 
and all o f  them, whether die)' received high or 
low doses, showed som e cellular immunity.

There is litde disagreement that Chiron  
had a strong m otivation for w andng to  
influence public opinion in Canada. Rowan  
said he assumes the information was provid­
ed to him as part o f  Chiron’s effort to  w in  
“the hearts and minds o f  Investment Cana­
da.” N o  one at Chiron told  him so  directly, 
he says, but he adds that “the tim ing su g ­
gests it.”

Larry Kurtz, Chiron’s director o f  public 
relations, acknowledged to Science diat d ie  
results were provided for a purpose. “O f  
course w e were trying to convince the Cana­
dian governm ent o f  our technological m er­
it,” he says, but adds diat die results o f  the 
AIDS vaccine trial had already been dis­
cussed w ith Investment Canada dirccdy. A c­
cording to Kurtz, Rowan was selected be­
cause he had reccndy done other reporting 
on Chiron.

Discussions w ith the Globe reporter were 
kept general so as not to jeopardize journal 
publication, Kurtz says, adding that a paper 
summarizing the results on  the 25  volun­
teers has been submitted to  a “leading m edi­
cal journal.” Earlier results were presented 
by Dina at scientific meetings, and Chiron 
wouldn’t have given Rowan the results i f  
they had been “com pletely out o f  d ie blue,” 
Kurtz say s.

Rowan believed that w ith caveats about 
the data’s being unpublished, an accurate 
and interesting story could be written. “B e­
ing a technology writer,” lie told Science, “it

was too exciting a story to  pass by.” On 6 
December he w rote a story' describing the 
preliminary' results.

The next day Bruce Little, m naging edi­
tor o f  the Globe's “Report on Business” 
section, sat down to  read Rowan’s story. 
“Alarm bells started go in g  off,” Little says. 
H e adds that “my concern was that these 
people had a huge axe to grind with Canada, 
and I was worried about reporting research 
that hadn’t gone through peer review.” Lit- 
dc decided not to  publish Rowan’s article 
and die story never appeared.

O n 13 Decem ber Investm ent Canada an­
nounced that both the beefed-up Mcricux 
bid and the CIB A -G eigy-C hiron bid were 
acceptable to the Canadian governm ent on  
the grounds o f  net benefit to  die country, 
and the final decision was left up to  the 
shareholders o f  Connaught.

N ot surprisingly, Connaught’s sharehold­
ers had already decided (pending govern­
ment approval) to  accept the higher bid, 
that from M ericux, which am ounts to  a total 
o f  S942 million. As a result, Connaught will 
now  pass into the hands o f  the Institut 
Mericux, creating perhaps the world’s larg­
est vaccine maker.

A  f e w  h o u r s  after a 5-vear-old girl was | 
sexually assaulted behind a school in South i 
Portland, M aine, the police had identified r 
prime suspect. N o t only did  he match a i 
description given by the victim  and two  
older girls w h o had been w ith  her, but he 
admitted that he had been in the area at the 
time. M oreover, he had tissues in his pock­
ets similar to  one left at the scene o f  the 
crime that had apparently been used to  wipe 
sem en from die girl’s leg. Case closed?

N o t quite. T o nail dow n the suspect’s 
culpability, the police sent the semen-stained 
tissue and a blood sample from the suspect, 
referred to as David G ., to  Lifccodcs Inc. in 
Valhalla, N ew  York, for D N A  typing. Three 
m onths later, on  18 A ugust 1988, the re­
sults came back: David G.’s  D N A  did  not 
match diat o f  die sem en on  the tissue. H e 
was not die assailant, Lifccodes concluded.

O n its face, this criminal investigation

t- • ■ .
f

But while the corporate questions seem to  
have been resolved for the m om ent, som e 
significant scientific issues remain—notably 
that o f  the appropriate use o f  the results o f  
scientific research. Pons and Fleischmann 
were roundly criticized for offering cold  
fusion data to the press before it had been 
reviewed by scientific peers. But in that ease 
the leading question seem s to  have 1 ccn 
scientific priority' (although the financial 
gains from cold fusion, should it prove 
workable, could not have been far behind).

In the Connaught cpisadc the worldly 
issues were right on the surface— in the form  
o f  public opin ion , a decision by a govern­
ment agency, choices m ade by stockholders, 
and the fate o f  a major corporation. As 
science and commerce becom e increasingly 
intertwined, particularly in biotechnology, 
such issues will probably crop up with great­
er frequency. A nd, since there are no clear 
guidelines or institutional mechanisms for 
handling unpublished data, they will not be 
easy to resolve cleanly.

■ D o u g l a s  Po w e l l

Douglas Powell is a science writer based in 
Toronto.

| provides ? ' "imatic dem onstration o f  the 
i r A fingerprinting— in this ease,

ng an innocent man from jail.
j '    iappened next has put the tcch-

nu.ogy in a much less flattering light; in­
deed, it could cause difficulties for prosecu­
tors in future eases when the D N A  data arc 
not crystal clear.

The very day the negative results were 
reported for David G., the South Portland 
police g o t a warrant to draw blood from a 
second suspect, a man named Kenneth 
M cLeod. M cLeod had a history' o f  charges 
involving child m olestation, and he had 
been living in Portland at the time die  
assault took  place. Buc M cLeod is short and 

and the victim and her friends described 
m e assailant as tall and thin. H e may not 
have looked die part, but, on  17 Novem ber 
1988, Lifccodcs reported diat M cLeod’s 
DN A matched that o f  the semen sample.

Maine Case Deals Blow to DNA Fingerprinting
D N A  evidence was withdrawn ajter the defense challenged the 
validity o f  a method to conect the data

1556 SCIENCE, VOL. 246



9 fflSS

n y lo n /membrane X-ray film

DN A  from evidence
Electrophoresis

FINGERPRINTING DNA
Hybridization Production o f  autoradiographSouthern blotting

D N A  from 
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1. D N A  from evidence and 
the suspect is chopped up 
with restriction enzym es and 
laced in lanes on  a gel. The 
'N A  fragments separate when  

an electric field is applied 
across the gel; smaller pieces 
m ove faster along the gel.

2 . The D N A  
fragments arc 
transferred from  
the gel to a nylon 
membrane to  
which they are 
permanently 
bound.

3 . The membrane is 
placed in  a m edium  
containing radioac- 
tively-labelled probes 
that bind to specific 
sites on  the D N A  
fragments.

4 . After 
washing, the 
membrane is 
placed next to  
an x-vay film.

5 . 1 he developed 
show s bands wncrc the 

robes are attached to the 
N A  fragments. I f  both  

D N A  samples com e from 
the same person, the 
bonds should match.

D

The case against M cLeod then m oved  
inexorably toward a trial— until last week, 
when it was stopped dead in its tracks. After 
5 days o f  testimony at a pretrial hearing to  
determine whether the D N A  data could be 
admitted in court, the prosecution withdrew  
the Lifecodes evidence and subsequently 
dropped the charges against M cLeod.

This extraordinary turn o f  events came 
after M cLeod’s lawyer, G ene R. Libby, had 
exposed a problem with the way the compa­
ny had tried to correct for a phenom enon  
known as bandshifting that, according to  
one expert, arises in perhaps 30% o f  D N A  
fingerprinting cases. In addition, d ie prose­
cution’s ow n expert witness, Calvin Vary o f  
Idexx Corporation in Portland, advised the 
prosecutor, deputy district attorney Lau­
rence Gardner, that he w ould be unable to  
testify in support o f  a key piece o f  evidence 
because it was “uninterprctable.”

During cross examination o f  Michael 
Baird, director o f  forensic testing at Life­
codes, and Lisa Bennett, the scientist w h o  
conducted the tests, Libby also uncovered  
som e irregularities in the way die data were 
handled. For example, an autoradiograph 
was mislabeled and an independent check 
was not done to confirm the result o f  one  
probe. Says Joseph Nadeau, a geneticist at 
Jackson Laboratory' w ho was serving as an 
expert wim ess for the defense: ‘T h e  whole  
experiment wasn’t done with die kind o f  
rigor you would expect.”

This is d ie second rime in recent m ondis 
that D N A  fingerprinting evidence presented 
by Lifecodes has been rebuffed in the court­
room. In a widely publicized murder trial in 
die Bronx, N ew  York, a judge refused to  
allow D N A  evidence indicating that a blood  
spot on the watch o f  the defendant, Joseph 
Castro, came from the victim (Science, 2 
June, p. 1033). T he data and Lifecodes’

procedures had been thoroughly picked 
apart by expert witnesses in a pretrial hear­
ing. (Castro nevertheless later pleaded guilt)’ 
as part o f  a plea bargain.)

“O ne w ould have th o u g h t .. .that a fter .. .  
People v. Castro, Lifecodes w ould  have taken 
to heart the lessons learned there,” Gardner, 
the prosecuting attorney, w rote in a sdnging  
letter to John K. Winkler, Lifecodes’ senior 
vice president, on 15 Decem ber. But, be­
cause o f  the problems that subscqucndy  
came to light in the M cLeod case, Gardner 
wrote, “the use o f  D N A  identity testing in 
criminal trials throughout the country’ has 
been further underm ined.”

In virtually every case in which D N A  
evidence has been challenged, including die 
Castro case, judges have ruled that d ie the­
ory behind D N A  fingerprinting is scientifi­
cally well established and that the technolo­
gy can produce evidence that is admissible in 
court. The practice has, however, occasion­
ally been found wanting.

The theory is straightforward. Chop up a 
person’s D N A  widi a restriction enzym e, 
and you get m illions o f  D N A  fragments o f  
varying sizes. Restriction enzym es n it  D N A  
only at specific sequences o f  base pairs, but 
because in each individual these sequences 
occur in different places along the D N A , the 
pattern o f  fragments generated provides 
markers that allow you  to  discriminate be­
tween individuals.

First, sort the fragments according to 
dicir size by electrophoresis— smaller pieces 
migrate further along the electrophoresis gel 
dian larger ones— then transfer die D N A  
from the gel to  a solid  membrane (sec 
diagram), T he pattern o f  the fragments can 
be revealed by washing the membrane w ith  
a radioactivcly labeled probe that binds to  a 
specific sequence o f  bases in the D N A . 
Depending on  where the restriction enzym e

cuts the D N A , that sequence may be part o f  
a large fragment from on e  person’s D N A  
and a small fragment from another’s. T o  sec 
where the probe attached, simply place the 
membrane next to  an x-ray film. The devel­
oped film, called an autoradiograph, shows 
a pattern o f  bands diat corresponds to die  
fragments carrying the probe. A second 
autoradiograph can be generated by chemi­
cally removing the first probe and using 
another chat binds to a different sequence o f  
bases. T o  determine whether tw o D N A  
samples came from the same person, com ­
pare autoradiographs.

It sounds straightforward, but it involves 
precise measurements o f  fragment sizes and 
it can be a tricky process to get right—  
especially when on e  o f  the D N A  samples is 
limited in quantity and quality.

Lifecodes reported that four different 
probes produced bands from M cLeod’s 
D N A  diat are identical to  diosc from the 
D N A  in the sem en sample. The odds o f  diis 
occurring by chance arc 13.5  million to 1, 
the company said.

But there was one problem: The bands 
did not line up. T he pattern was the same, 
but it was displaced in on e direction, like 
badly hung wallpaper. O n  its face, this 
indicated that the fragments lit up by the 
probes in M cLeod’s D N A  were all slightly 
larger than the equivalent fragments in the 
D N A  from the semen.

Lifecodes’ explanation w as that die D N A  
from the semen sample ran faster along the 
gel than M cLeod’s D N A , causing a problem  
known as bandshift. Researchers have long  
known that bandshifting can occur, and they 
have recognized that one w ay to check for it 
is to  use a probe that attaches to a fragment 
o f  D N A  that is the same in every person. 
These so-called m onom orphic probes gener­
ate bands that should always be in the same
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they were promising. Like several other 
experimental A ID S vaccines, the Chiron 
vaccine is based on  a recombinant version o f  
the H IV  envelope protein. The envelope 
protein is com bined with an emulsifying oil 
and an adjuvant, a system Chiron rescarch-

“ Alartn bells started 
going off. . . .  I  was 
worried about reporting 
research that hadnyt gone 
through peer review.}i

—Bruce Little

crs believe can greatly increase the immune- 
stimulating capacity o f  the vaccine.

This com bination has been injected into 
25 healthy volunteers at the Geneva Univer­
sity Hospital. The goal o f  phase I trials is 
largely to  evaluate safety, and none o f  the 25  
showed ill effects. D ino Dina, director o f  
virology at Chiron, explained to Rowan that 
all o f  the volunteers w h o received high doses 
o f  vaccine produced antibodies against H IV, 
and all o f  them, whether they received high or 
low doses, showed som e cellular immunity.

There is little disagreement that Chiron 
had a strong motivation for wanting to 
influence public opinion in Canada. Rowan  
said he assumes the information was provid­
ed to him as part o f  Chiron’s effort to  win 
“the hearts and m inds o f  Investment Cana­
da.” N o  one at Chiron told him  so directly, 
he says, but he adds that “the tim ing sug­
gests it.”

Larry Kurtz, Chiron’s director o f  public 
relations, acknowledged to Science drat the 
results were provided for a purpose. “O f  
course we were trying to  convince the Cana­
dian government o f  our technological mer­
it,” he says, but adds that the results o f  the 
AIDS vaccine trial had already been dis­
cussed with Investment Canada dirccdy. Ac­
cording to Kurtz, R ow an was selected be­
cause he had rcccndy done other reporting 
on Chiron.

Discussions with the Globe reporter were 
kept general so as n ot to jeopardize journal 
publication, Kurtz says, adding that a paper 
summarizing the results on d ie 25 volun­
teers has been submitted to a “leading m edi­
cal journal.” Eailicr results were presented 
bv Dina at scientific meetings, and Chiron 
wouldn’t have given Rowan die results if  
diey had been “completely out o f  die blue,” 
Kurtz say s.

Rowan believed that with caveats about 
the data’s being unpublished, an accurate 
and interesting story could be written. “Be­
ing a tedinology writer,” he told Science, “it

was too  exciting a story to pass by.” O n  6 
December he wrote a story’ describing the 
preliminary results.

The next day Bruce Litdc, m anaging ed i­
tor o f  die Globe's “Report on  Business” 
section, sat dow n to read R ow an’s story’. 
“Alarm bells started g o in g  off,” Litdc says. 
He adds chat “my concern was that these 
people had a huge axe to  grind w ith Canada, 
and I was worried about reporting research 
diat hadn’t gon e through peer review.” L it­
dc decided not to publish R ow an’s article 
and the story’ never appeared.

On 13 December Investm ent Canada an­
nounced that both the beefed-up M erieax 
bid and the C IB A -G eigy-C hiron bid were 
acceptable to  the Canadian governm ent on  
the grounds o f  net benefit to  the country, 
and the final decision was left up to the 
shareholders o f  Connaught.

N ot surprisingly, Connaught’s sharehold­
ers had already decided (pending govern­
ment approval) to accept the higher bid, 
that from M erieax, w hich am ounts to a total 
o f  S942 million. As a result, Connaught will 
now pass into the hands o f  the Institut 
Merieax, creating perhaps the world’s larg­
est vaccine maker.

A  f e w  h o u r s  after a 5-vear-old girl was 
sexually assaulted behind a school in South  
Portland, M aine, the police had identified a 
prime suspect. N o t only did he match a 
description given by the victim and tw o  
older girls w ho had been with her, but he 
admitted that he had been in the area at the 
time. M oreover, he had tissues in his pock­
ets similar to on e left at die scene o f  the 
crime that had apparently been used to wipe 
semen from the girl’s leg. Case closed?

Not quite. T o  nail d ow n  the suspect’s 
culpability, the police sent the semen-stained 
tissue and. a blood sample from the suspect, 
referred to  as David G., to  Lifccodes Inc. in 
Valhalla, N ew  York, for D N A  typing. Three 
months later, on  18 A ugust 1988, the re­
sults came back: David G .’s D N A  did not 
match that o f  the semen on  the tissue. H e  
was not d ie assailant, Lifccodes concluded.

On its face, this criminal investigation

!• • . 
f

But while the corporate questions seem to  
have been resolved for the m om ent, some 
significant scientific issues remain— notably 
that o f  the appropriate use o f  the results o f  
scientific research. Pons and Flcischmann 
were roundly criticized for offering cold 
fusion data to the press before it had been 
reviewed by scientific peers. But in that ease 
the leading question seem s to have been 
scientific priority (aldiough the financial 
gains from cold fiision, should it prove 
workable, could not have been far behind).

In the Connaught episode the worldly 
issues were right on  the surface— in the form 
o f  public opinion, a decision by a govern­
ment agency’, choices made by stockholders, 
and the fate o f  a major corporation. As 
science and commerce becom e increasingly 
intertwined, particularly in biotechnology, 
such issues will probably crop up w ith great­
er frequency. Amd, since there are n o  clear 
guidelines or institutional mechanisms for 
handling unpublished data, they will not be 
easy to resolve cleanly.

■ D o u g l a s  Po w e l l

Douglas Powell is a science writer based in 
Toronto.

provides a dramatic demonstration o f  the 
power o f D N A  fingerprinting— in this case, 
possibly saving an innocent man from jail. 
But what happened next has put the tech­
nology in a much less flattering light; in­
deed, it could cause difficulties for prosecu­
tors in future eases when the D N A  data are 
not crystal clear.

The very day the negative results were 
reported for David G ., the South Portland 
police got a warrant to draw blood from a 
second suspect, a man named Kenneth 
McLeod. M cLeod had a history’ o f  charges 
involving child molestation, and he had 
been living in Portland at the time the 
assault took place. But M cLeod is short and 
fat and the victim  and her friends described 
the assailant as tall and thin. H e may not 
have looked the part, but, on 17  Novem ber 
1988, Lifccodes reported that M cLeod’s 
DNA matched that o f  die sem en sample.

Maine Case Deals Blow 
to DNA Fingerprinting
D N A  evidence was withdrawn ajter the defense challenged the 
validity o f  a method to cornet the data
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Science and PR 
North of the Border
Were unpublished scientific results used as a weapon in the battle 
to take over Canada’s premier biotechnology fr tn ?

‘ School in L ondon to develop a polymerase 
chain reaction-based test for the cyst., fi­
brosis gene.

But advocates o f  the new bill are un­
swayed by the potential benefits o f  such  
research. Jack Scarisbrick, director o f  Life, 
Britain’s largest anti-abordon group, says 
that researchers “want to  have embryos in 
order to detect chromosomal and genetic  
disorders, not primarily in order to cure 
them . . .  but to  be able to detect these 
defects and to  kill them .”

As Scarisbrick’s use o f  the word “kill” 
suggests, the debate o n  the bill in Parlia­
ment, like the abortion debate in the United  
States, turns largely on  die moral issue o f  
when life begins. Those w ho favor the less 
stringent version o f  the bill— the one per­
mitting research on embryos up to 14  
days— d o so  on  the grounds that before diat 
time an embryo can hardly be considered 
“human.”

Fourteen days was chosen because it is 
only at that tim e diat the “primitive streak” 
appears. The primitive streak is the first 
group o f  cells diat will g o  to make up the 
embryo itself. Until d ie  primitive streak 
forms, almost the entire conccptus (the sum  
total o f  tissues derived from the fertilized 
egg) consists o f  membranes, such as the 
placenta, that ultimately provide support for 
the developing embryo.

Even a cutoff o f  14 days is so late as to  be 
theoretical, given the available techniques 
for dealing w ith  human embryos. Few in­
vestigators have kept a human embryo alive 
in the laboratory even until d ie nindi day  
after fertilization. In m ost laboratories day 6  
or day 7  is the usual limit.

But, as in the United States, British “pro­
life” forces believe human life begins at the 
instant o f  conception. John McLean, lectur­
er in anatomy at Manchester University and 
an adviser to the pro-life members o f  Parlia­
ment, says, “1 am convinced . . .  that life 
does begin at fertilization.” Experiments on  
embryos, even before 14 days, “threaten the  
lives o f  the subjects,” McLean says.

Scarisbrick concurs. “A  civilized society',” 
he says, “must not use human subjects w ith- 
out their consent for research and experi­
mentation which results in diem being muti­
lated and killed.”

It will take som e time to  determine which 
o f  diesc opposing views will prevail. After 
being debated in the H ou se o f  Lords, the 
fertilization bill has now been sent to com ­
mittee. From there it will emerge to be 
debated again and dicn passed along to the 
H ouse o f  Com m ons. N o  one can say for 
certain wncn it will sec the light o f  day 
again, but som e observers predict that it 
could happen as soon as February.

■ Je r e m y  C h e r f a s

T h e  U n it e d  States is not the only North 
American country where the takeover o f  
high-tech firms by foreign corporations gen­
erates high stakes— and complex issues in 
science. Last w eek a governm ent decision 
cleared the way for Connaught BioScicnccs 
Ltd., Canada’s premier biotechnology com­
pany, to be sold  to Institut Merieux, S.A., o f  
France, ending a complicated takeover at­
tempt that began in m id-1988 . O ne o f  the 
many twists and turns along the way was an 
attempt by Chiron Corp., the American 
biotech company, to  place a story based on 
unpublished results o f  its A ID S vaccine 
research in the T oron to Globe and M ail, one 
o f  Canada’s best known newspapers.

Chiron, w ith  its Swiss partner, the phar­
maceutical giant CIBA-Gcigy, was com pet­
ing with M erieux for Connaught. The AIDS  
vaccine article, reporting prom ising prelimi­
nary results o f  a phase I clinical trial, appears 
to have been an attem pt to sway public and 
government op in ion  in Chiron’s favor. Edi­
tors at the Globe and Mail, fearful o f  being 
used, killed the story. But— like the cold 
fusion case— die episode raises sharp ques­
tions about the appropriate use o f  data that 
has not been peer-reviewed.

Connaught was founded at die University 
o f  Toronto in 1 9 1 4  and its commercial 
success was established by production o f  die 
first commercial insulin for treating diabe­
tes. The com pany is currently one o f  the 
world’s largest vaccine makers, producing 
vaccines against polio , meningitis, and influ­
enza, am ong other diseases,

In recent years, as clinical trials have be­
com e increasingly expensive, Connaught 
found itself hard pressed to  muster the 
resources for developing new  products and 
m oving them  to market. A  report prepared 
for the Canadian governm ent described 
Connaught as a “shrinking niche player” in 
the vaccine arena. T h e company’s produc­
tion and marketing facilities, however, made 
it a desirable target for a takeover. Enter 
Mericux.

In April 19 8 8 , Mericux first bid for C on­
naught shares, a m ove blocked by the securi­
ties com m issions o f  Ontario and Quebec. A 
year later M ericux proposed to  merge their 
vaccine operations w ith  Connaught’s, form­

ing a new company based in Holland. C on ­
naught’s shareholders were not much inter­
ested because the deal would have given  
them stock in the new  venture rather than 
cash. T w o weeks before Connaught’s board 
was to have voted on  the offer, CIBA-Gcigy  
and Chiron entered the picture.

CIBA-Gcigy and Chiron made an offer o f  
S30 (Canadian) per share for Connaught. 
Their bid also included a provision to make 
Connaught the headquarters o f  a new  
worldwide vaccine company— a provision  
aimed at reducing Canadian anxiety’ that, if  
Connaught were sold to  a foreign concern, 
the once proud research facility would be 
turned into little more than the local market­
ing arm o f  an international giant.

Such considerations arc wot merely th eo­
retical, because in Canada a federal agency 
called Investment Canada must approve any 
takeover by a foreign institution. That agen­
cy’s standard for approval is whcdier the 
takeover provides “net benefit” to  Canada. 
In the Connaught case the maintenance o f  
an integral company, including research and 
development facilities, was apparently part 
o f  die overall “net benefit” package.

Investment Canada found the first Mcr- 
ieux cash offer unacceptable on “net bene­
fits” grounds and the presence o f  a com pet­
ing offer from CIBA-Gcigy’ and Chiron 
made it possible to negotiate better terms. 
The negotiations were fruitful: Mericux 
came back with a bid o f  S37  per share diat 
included an increased com m itm ent to keep­
ing research and developm ent in Canada. 
That was where d ie story' stood early this 
month, as Investment Canada pondered the 
tw o com peting bids.

Chiron’s bid— S30 a share— was lower 
than Mcricux’s, but intangible factors were 
part o f  the decision, and certain intangibles 
seemed worth em phasizing. O ne o f  them  
was die American company’s research com ­
petence. A  week before Investment Canada 
made its decision, Chiron contacted G eof­
frey Rowan, a technology reporter for the 
Globe and Mail. Rowan was given som e 
results o f  a phase I trial o f  an experimental 
AIDS vaccine, a trial diat has not yet been  
described in a peer-reviewed context.

The results were hardly conclusive, but
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nylon/  membrane X-ray film

D N A  from evidence
Electrophoresis

FINGERPRINTING DNA
Hybridization Production o f  autoradiographSouthern blotting

D N A  from  suspect's blood
1 . D N A  from evidence and 
the suspect is chopped up 
with restriction enzym es and 
placed in lanes on  a gel. T he  
D N A  fragments separate w hen  
an electric Geld is applied 
across the gel; smaller pieces 
m ove faster along the gel.

2 .  The D N A  
fragments are 
transferred from 
the gel to  a nylon 
membrane to 
which they are 
permanently 
bound.

3 . T h e membrane is 
placed in a m edium  
containing radioac- 
tively-labelled probes 
that bind to specific 
sites on  the D N A  
fragments.

4 . After 
washing, the 
membrane is 
placed next to  
an x-ray film.

5 . The developed film 
show s bands where the 
probes are attached to the 
D N A  fragments. I f  both  
D N A  samples com e from 
the same person, the  
bonds should m atch.

The case against M cLeod then moved  
inexorably toward a trial— until last week, 
when it was stopped dead in its tracks. After 
5 days o f  testimony at a pretrial hearing to  
determine whether the D N A  data could be 
admitted in court, the prosecution withdrew  
the Lifecodes evidence and subsequently 
dropped the charges against M cLeod.

This extraordinary' turn o f  events came 
after M cLeod’s lawyer, Gene R. Libby, had 
exposed a problem with the way the compa­
ny had tried to  correct for a phenom enon  
known as bandshifting that, according to  
one expert, arises in perhaps 30% o f  D N A  
fingerprinting cases. In addition, the prose­
cution’s own expert witness, Calvin Vary o f  
Idexx Corporation in Portland, advised the 
prosecutor, deputy district attorney Lau­
rence Gardner, that he w ould be unable to  
testify in support o f  a key piece o f  evidence 
because it was “unintcrpretable.”

During cross examination o f  Michael 
Baird, director o f  forensic testing at Lifc­
codes, and Lisa Benncrr, the scientist w ho  
conducted the tests, Libby also uncovered 
some irregularities in die way the data were 
handled. For example, an autoradiograph 
was mislabeled and an independent check 
was not dor.c to  confirm the result o f  one 
probe. Says Joseph Nadeau, a geneticist at 
Jackson Laboratory w ho was serving as an 
expert witness for the defense: ‘T h e  whole 
experiment wasn’t done with the kind o f  
rigor you would expect.”

This is the second time in recent months 
that D N A  fingerprinting evidence presented 
by Lifccodes has been rebuffed in the court­
room. In a widely publicized murder trial in 
the Bronx, N ew  York, a judge refused to  
allow D N A  evidence indicating that a blood 
spot on the watch o f  the defendant, Joseph 
Castro, came from the victim (Science, 2  
June, p. 1033). The data and Lifecodes’

procedures had been thoroughly picked 
apart by expert witnesses in a pretrial hear­
ing. (Castro nevertheless later pleaded guilty 
as pan o f  a plea bargain.)

“One w ould  have th o u g h t.. .that af ter. . .  
People v. Castro, Lifccodes w ould have taken 
to heart the lessons learned there,” Gardner, 
the prosecuting attorney, w rote in a stinging  
letter to John K. Winkler, Lifccodes’ senior 
vice president, on 15 December. But, be­
cause o f  the problems that subsequently 
came to light in the M cLeod case, Gardner 
wrote, “die use o f  D N A  identity testing in 
criminal trials diroughout the country has 
been further undermined.”

In virtually every' case in which D N A  
evidence has been challenged, including the 
Castro case, judges have ruled that the the­
ory behind D N A  fingerprinting is scientifi­
cally well established and diat d ie technolo­
gy' can produce evidence that is admissible in 
court. The practice has, however, occasion­
ally been found wanting.

T he theory is straiglufurward. C hop up a 
person’s D N A  w id i a restriction enzym e, 
and you ge t m illions o f  D N A  fragments o f  
varying sizes. Restriction enzymes cut D N A  
only at specific sequences o f  base pairs, but 
because in each individual diesc sequences 
occur in different places along the D N A , die 
pattern o f  fragments generated provides 
markers that allow you  to discriminate be­
tween individuals.

First, sort die fragments according to 
their size by electrophoresis— smaller pieces 
migrate further along the electrophoresis gel 
than larger ones— dicn  transfer the D N A  
from the gel to  a solid membrane (see 
diagram). T he pattern o f  the fragments can 
be revealed by washing the membrane with  
a radioactivcly labeled probe that binds to a 
specific sequence o f  bases in the D N A . 
Depending on  where the restriction enzym e

cuts the D N A , that sequence m ay be part o f  
a large fragment from o n e  person’s D N A  
and a small fragment from  another’s. T o see 
where the probe attached, sim ply place the 
membrane next to  an x-ray film. The devel­
oped film, called an autoradiograph, show s  
a pattern o f  bands that corresponds to die  
fragments carrying the prohe. A second  
autoradiograph can be generated by chem i­
cally removing die first probe and using  
another diat binds to a different sequence o f  
bases. T o  determine whether tw o D N A  
samples came from die sam e person, com ­
pare autoradiographs.

It sounds straightfonvard, but it involves 
precise measurements o f  fragm ent sizes and 
it can be a tricky process to get right—  
especially when one o f  the D N A  samples is 
limited in quantity' and quality’.

Lifccodes reported that four different 
probes produced bands from M cLeod’s 
D N A  that are identical to  those from the 
D N A  in die sem en sample. The odds o f  this 
occurring by chance arc 13.5  m illion to 1, 
the company said.

But there was one problem: The bands 
did not line up. The pattern was the same, 
but it was displaced in on e direction, like 
badly hung wallpaper. O n its face, this 
indicated diat the fragments lit up by the 
probes in M cLeod’s D N A  were all slightly 
larger than the equivalent fragments in the 
D N A  from the semen.

Lifccodes’ explanation was diat d ie D N A  
from the semen sample ran faster along the  
gel dian M cLeod’s D N A , causing a problem  
known as bandshift. Researchers have long  
known that bandshifting can occur, and they  
have recognized that one w ay to check for it 
is to  use a probe that attaches to a fragment 
o f  D N A  that is the same in every person. 
These so-called m onom orphic probes gener­
ate bands that should always be in the same
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place. If they are displaced, bandshifting has 
occurred.

Lifccodcs demonstrated this in the 
M cLeod case with a probe that attaches to a 
constant fragment on die X chrom osom e. 
Then it went one step further. From the 
displacement, it calculated drat the size o f  
the fragments in die semen sample should all 
be corrected by 3.15% to account for the 
bandshifting. O nce this was done, the differ­
ences between the bands from the semen 
and drose from M cLeod’s D N A  all fell 
within die threshold required to  declare a 
match. The conclusion: The tw o D N A  sam­
ples came from the same person.

Armed with that evidence, the prosecu­
tion w ent into a hearing before Judge Kcr- 
mit Lipez on  5 Decem ber to determine 
whether the D N A  data could be used in 
M cLeod’s trial. It was the first such proce­
dure in Maine involving D N A  typing.

The most devastating cross examination  
came on Friday, 8 December. T he issue: Is a 
single m onom orphic probe sufficient to  cal­
culate die degree o f  bandshifting, and can 
one correction factor be applied to  all the 
fragments from one sample?

Baird, o f  Lifccodcs, testified that the 
3.15%  correction for bandshifting could 
have been determined from any m onom or­
phic probe, and he stated that all the bands 
should be adjusted by the same percentage. 
Libby, die defense attorney, then presented 
a sheet from Lifccodcs’ ow n docum ents that 
cast doubt on these assertions. Lifecodes 
had in fact used a second m onom orphic  
probe, one that attaches to a constant frag­
ment on the Y chrom osom e, along w ith the 
monomorphic X probe. The sheet Libby 
produced contained a calculation diat Baird 
him self had made show ing that this Y probe 
gave a bandshift o f  1.72% not the 3.15%  
derived from die X probe. I f  the smaller 
percentage were used as a constant correc­
tion, tw o out o f  nine bands would differ by 
more than die threshold required to declare 
a match. Lifecodes had not included diis 
docum ent in the evidence it presented.

Confronted with his ow n calculations, 
Baird reversed his earlier testimony. H e said 
that dierc may not be a constant correction 
factor because the bandshifting appeared to  
vary throughout the gel. In that case, differ­
ent correction factors may be required for 
different sized particles.

“In actuality,” said Baird, “if  you want to  
apply die m onom orphic probe with more 
exactness, you would apply the number you 
generate for die size range you arc looking  
at.” Asked why he used just the correction  
derived from the X probe, Baird said he 
considered it gave the appropriate correc­
tion for the range he w as looking at.

Baird was unavailable for an interview
I5J8

widi Science, but Lifccodcs spokesperson 
Karen Wcxlcr says the company “docs not 
use the Y probe to docum ent bandshifts, but 
to give a yes or n o  answer on whether the 
D N A  is from a m ale.” (Females d o  not have 
a Y chrom osom e, so  the probe w ould not 
bind to female D N A .) T he position o f  the Y 
band in the M cLeod case was determined in 
“a roudne sizing, but it was difficult to  see 
where the bands were,” Wexler said.

Gardner, die prosecutor, met the next day 
with his independent scientific expert, Cal­
vin Vary, and go t anodier bit o f  bad news. 
Vary said he could not testify in support o f  
the bandshift correction claimed by Life- 
codcs. Well before the hearing began, Vary 
had been shown the autoradiograph with 
the m onom orphic X and Y probes on the 
semen sample and he told Lifecodes it was 
“unintcrpretable.” Vary told Science that 
there was too  much background interfer­
ence to measure the bands precisely. H e 
asked Lifecodes to repeat the test using just 
die m onom orphic X probe, and Lifecodes 
had done this, producing what Vary de-

“ The right place to 
address these questions is 
in scientific journals 
rather than in 
courtrooms. ”

— Eric Lander

scribes as a clean autoradiograph that “quan- 
tifiably shows die shift” at about 3%. It 
emerged during die hearing, however, that 
Lifccodcs had not conducted an indepen­
dent sizing o f  the bands on  that autoradio­
graph, so  it was useless as evidence.

Gardner, w ho said in an interview diat he 
was never told by Lifecodes that there may 
be different bandshifts in different regions o f  
the gel, had no alternative but to pull die 
evidence. “They should have alerted me diat 
there was a different way o f  looking at it,” he 
says. Gardner also says it is inexplicable that 
Lifecodes failed to measure die bandshift 
when it repeated the experiment Vary called 
for. Had this been done, “ it w ould have 
made die case,” Gardner claimed. Libby 
shoots back: “That still doesn’t do anything 
to die bottom  line here. Lifecodes selected 
one [correction factor) that supported their 
data and discarded die other one.”

Because there was no ruling on the admis­
sibility o f  die evidence, the case will have no  
legal precedent, but it could make it hard for 
prosecutors to argue future cases in which  
bandshifting occurs. Baird testified that 
bandshifting is som etim es seen when D N A

is been degrad'd, which happened in the 
M cLeod case. Daniel Gamer, the head o f  
forensic testing at Ccllniark— Lifecodes’ 
chief commercial competitor— says contami­
nants and even the am ount o f  DMA being 
tested have also been found to alter the rate 
at which D N A  runs in a gel.

There seems to be general agreement that 
when bandshifting docs occur, the displace­
ment may indeed vary d iroughout the gel. 
George Scnsabaugh, a forensics expert at die 
University o f  California at Berkeley, says 
diat based on limited experience in his lab, 
“dicre is a rubber band effect— [bandshift­
ing] that occurs to  different degrees for high 
molecular w eight fragments compared to  
low molecular w eight fragments.”

The implication is that several different 
correction factors may be required for the 
same gel when bandshifting occurs. Indeed, 
Lifecodes, Ccllmark, and d ie Federal Bureau 
o f  Investigation (FBI) are all working on  
systems involving several m onom orphic 
probes that would pick up fragments that 
range in size and would therefore nrovide a 
check on bandshifting throughout die gel. 
In the meantime, Bruce Budowle, an expert 
on D N A  typing at the FBI, says diat if 
bandshifting pushes the bar.ds outside the 
limit required to declare a match, dierc are 
rcaily only tw o alternatives: Declare diat the 
samples don’t match or that the evidence is 
inconclusive.

T o  some observers, Lifecodes’ attempt to 
correct bandshifting in the M cLeod case 
represents the premature introduction o f  the 
technique into a forensic case. “There’s little 
scientific literature on die nature o f  band- 
shifting— even on such fundamental points 
as whether the shifts are constant or non­
constant,” says Eric Lander, an expert on  
D N A  typing at the W hitehead Institute. 
“The right place to  address these questions 
is in scientific journals rather than in court­
rooms. This is an extremely powerful tech­
nology, but diere has got to  be a better way 
to ensure that it is used properly.”

That’s where the National Academy o f  
Sciences com es in. R esponding to questions 
raised by the Castro case in N ew  York, the 
academy this w eek appointed a comm ittee 
to draw up guidelines for D N A  fingerprint­
ing. Chaired by Johns Hopkiris University 
geneticist Victor McKusick, it is expected to  
report by the end o f  1990.

In the M cLeod case, the technology  
worked perfectly in excluding the first sus­
pect, David G. All three expert witnesses 
w ho reviewed d ie data told Science that die 
evidence excluding David G. was conclusive. 
But the case also suggests that b a sr  scientif­
ic research is still required on som e aspects 
o f  D N A  fingerprinting technology.

■ C o l in  N o r m a n
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ALASKA STATE LEGISLATURE

W hile in Ketchikan 
352 Front Street 

Ketchikan, AK 99901 
907-225-9675

Senator Lloyd Jones
January 17,1990

MEMORANDUM
To:

From:

Subj:

W hile in Juneau 
P.O. Box V 

Juneau, AK 99811 
907-465-3743

Rep. Peter Goll, Co-chalr 
Rep. Max Gruenberg, Co-chair 

House Judiciary Committee

Senator Lloyd Jones

SB 275 - Admissibility of DNA genetic fingerprint tests as evidence

I understand SB 275 was assigned to your committee and I would like to request a hearing on the 
bill as soon as the your calendar permits.

Genetic fingerprinting is a relatively new technique of identification which was developed in 
1985. Since then the technique has been used extensively in determining paternal disputes and 
has been gaining wide acceptance in both civil and criminal proceedings.

In 1988, nine states used DNA test evidence in 12 cases involving sexual assault or violent 
crimes. In all 12 cases, the defendant was found guilty. As of April of 1989 eight states used DNA 
evidence in 8 cases involving sexual assault or violent crimes. The defendant was found guilty 
in 7 cases. One case is still pending.

Genetic print tests have not been used as evidence in any criminal cases in Alaska, however, 
DNA test results will be used for the first time in a Wrangell case beginning January 29. Lawyers in 
the case have agreed to allow the scientific data as evidence but they stress that it does not 
set legal precedence for all Alaskan courts. SB 275 would establish the presumption of 
admissibility of test results as evidencefor all civil and criminal cases in Alaska.

Normally, court rules apply to determine the admissibility of evidence.
The proposed legislation would cut off extended court consideration as to the question of 
admissibility. Admissibility of the evidence is the threshold legal question here.

I have enclosed the following background information for your perusal:

• a copy of CSSB 275 (Judiciary)
• sectional analysis for CSSB 275 (Judiciary), dated January 9,1990
• a memo from Legislative Counsel, Jack Chenoweth dated March 17,1989 which gives 

some background on the legal implications of this bill
• a memo from legislative analysist, Dr. Sheila Helgath dated March 17 outlining the 

research Dr. Helgath did for us in preparing this bill
• fiscal notes

Hyder •  Saxm an •  Ketchikan •  Meyers Chuck •  Wrangell •  Petersburg •  Kupreanof



Rep. Peter Goll 
Pep. Max Gruenberg 
Page 2
January 17,1990

In addition, I have more written backup on DNA pint testing if you should need it. Please call 
Glenda Carino in my office and she will be happy to distribute it to you.

Thank you for your consideration. If you have any questions, please do not hesitate to call.

LJ:gmc 
enclosures (7)



Lloyd Jones Testimony SB 275 - Admissibility of Genetic Fingerprint Tests House Judiciary Committee

Senate Bill 275, by statute, admits the use of DNA fingerprint tests as 
evidence in a criminal or civil proceeding. The statute eliminates a special 
hearing which tests the admissibility of this new forensic method of 
establishing positive identification of an individual.

DNA identification examines deoxyribonucleic acid, the genetic code, found 
within nearly all body cells and fluids, to determine the source of forensic 
evidence. No two people (with the exception of identical twins) share the 
same genetic pattern. This method may provide irrefutable identification of 
a criminal where no other evidence exists. It is a powerful tool tha t can 
save court time and money in prosecutions for violent crime and paternity 
suits.

Several states including California, Colorado, Virginia and Washington 
have enacted legislation mandating blood samples be taken from sex 
offenders to keep their genetic fingerprints on file for future use. SB 275 
doesn't go tha t far. I t only allows DNA prints to be used as evidence. In 
drafting the bill, we found that Alaska doesn't have the capability to set up a 
DNA crime bank. However, in the future, should the state want to 
participate in such a program, I feel it would be a good thing to do.

DNA print tests have been gaining wide acceptability in the scientific 
community since the technique was first introduced in 1985. The practice 
has been used frequently for paternity and criminal cases and has had

-1-



very little difficulty passing the Frye Test--the standard admissibility test for 
new scientific procedures as evidence. In Alaska, we have used DNA print 
tests as evidence in three separate criminal cases. In one case die DNA 
prints were stipulated as evidence. In the other two cases, the technique 
was put to the Frye Test and allowed as evidence.

What legal challenges there have been, dealt with the quality of the samples 
and the potential flaws in laboratory testing procedures. In particular, 
private, for-profit labs, such as Lifecodes of New York, have produced 
substandard laboratory analyses. The state is aware of the problem and 
has opted to use the FBI laboratory, which has a good reputation for 
proceeding cautiously and implementing high standards and regulations. 
Laurie Otto from the Department of Law is here to testify on the state's 
history with DNA testing and she may be able to comment on the state's 
decision to use the FBI laboratory.

It was she who brought to my attention a possible amendment which would 
strengthen the bill by stipulating the tests be performed according to 
methods approved by the U.S. Department of Justice, Federal Bureau of 
Investigation. A copy of a memo explaining the change and a copy of the 
amendment are in your packets.

I urge you to vote for the amendment and for Senate Bill 275. If you have 
any questions, I'd be happy to answer them.

-2-
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MEMORANDUM

To: Representative Peter Goll, Co-chair
Max Gruenberg, Co-chair 
House Judiciary Co— —

From: Senator Lloyd Jonesi:

Subj: SB 275 - Genetic Fingerprinting

Thank you for scheduling Senate Bill 275 - Admissibility of Genetic 
Fingerprint Tests as Evidence on Wednesday, April 25. Since I first 
introduced this bill, there have been several criminal cases using DNA 
print tests as evidence. In Alaska, we have used genetic prints as 
evidence in three cases.

Because the only problem with genetic print tests is the reliability of the 
technique used by laboratories (in particular Lifecodes), the state is 
relying on the Federal Bureau of Investigations to do its genetic print test 
work. The FBI lab has been on the cutting edge of this technology.
Since we only use the FBI lab, I would like to offer an amendment to the 
bill which would eliminate one layer of bureacracy. Currently, in the bill 
the Department of Public Safety is in charge of approving the methods 
for performing DNA tests. My proposed amendment would take them 
out of the process completely, leaving the methods to be approved by 
the U.S. Department of Justice, Federal Bureau of Investigation. I have 
attached the proposed amendment for your perusal.

If you need more background on the bill, please call Glenda Carino of 
my office. However, you should have the latest information on the bill in 
your files.

Hyder •  Saxm an •  Ketchikan •  Meyers Chuck •  Wrangell * Petersburg •  Kupreanof



Alaska i£>tate Uegisflatute
P.O. Box V 

State Capitol 
Juneau, Alaska 99811 
Phone: (907) 465-3114

MEMORANDUM

TO: Senator Lloyd Jones
Alaska State Senate

FROM: Sheila F. Helgath, PhD -</~T'V
Legislative Analyst

DATE: March 17, 1989

SUBJECT: DNA Fingerprinting Model Laws and Cost to Implement;
Research Request #89-100032

You have requested that Senate Advisory Council obtain model laws and 
information regarding the implementation of DNA fingerprinting in other states 
including cost.

A) DNA Fingerprinting

Deoxyribonucleic acid (DNA) fingerprinting is a technique that was 
developed by a British scientist and first used to convict a criminal in 1985 
in England. Since then, this rapidly changing technology has been used in 30 
states to substantiate or dismiss charges against criminal suspects (Hickey, 
pers. com., 1989). DNA fingerprinting, sometimes called genetic 
fingerprinting, relies on the unique sequence of genetic building blocks that 
make up chromosomes. There is a greater ability to precisely identify a person 
than when using traditional fingerprinting and serological tests such as blood 
typing. There is essentially 100% certainty as opposed to 90% to 95% with the 
other techniques. This precision is possible because there is only a one in 
thirty billion possibility that another person would have the same genetic 
fingerprint when four probes are used . Except for identical twins it would 
be very unlikely that anyone else in the world would have a similar genetic 
fingerprint. A DNA fingerprint can be made from hair roots, blood, skin cells, 
urine, semen, or saliva. Combined with another technique, polymerase chain 
reaction, which amplifies small quantities or degraded samples, it becomes a 
very effective tool in criminal investigations, prosecutions, and paternity 
cases.

*The magnitude of the precision varies depending upon the number of probes 
used and upon the specific test used.



Senator Lloyd Jones
March 17, 1989
Page 2

B) State Approaches and Policy Issues

Many states, approximately 30, have now used this method in prosecuting 
criminals (Hicks, pers. com. 1989). However, to date only the Federal Bureau 
of Investigation (FBI) laboratory and private laboratories have the capacity 
to do DNA profiling. New York, Florida, and Virginia are on the verge of 
operational laboratories and Washington will have one in the next year. Some 
of the states, for example, California, Washington, and Florida are also 
setting up data banks which profile criminals convicted of sex or violent 
crimes. Minnesota and Colorado have introduced legislation to set up data 
bases. We have requested that Washington, Iowa, Maryland, New Jersey, and 
Minnesota send copies of their legislation to SAC. What has been received to 
date is attached, the others will be forwarded to you as soon as they arrive.

Infringement on civil liberties and constitutional rights seems to be 
the major policy concern in developing legislation related to DNA profiling. 
Most states are addressing this issue by suggesting that it is just a refined 
version of serological tests already being conducted. However, when states 
enact a requirement that all persons convicted of sex, homicide, and violent 
crimes submit materials for profiling then the issue becomes mor^ sensitive. 
Some of these issues have been addressed for you in the memorandum prepared by 
Legal Services.

Another issue is the newness and rapidly changing standards of this 
technique. The technique is less than 6 years old so training is an important 
component. Most of the forensic specialists with whom I spoke indicated at 
least a year was necessary to phase this technique into laboratory procedures 
in their states. The FBI has two series of training sessions, a 4 week and a 
4 month session at Quantico, Virginia. Experienced personnel seems to be a 
very important factor in insuring the accuracy of these readings. However, at 
present there are no certification or training standards for these techniques. 
Standardization of tests and techniques is something that is still in the 
process of being worked out between states, substate regions, and the national 
crime laboratories. For example, depending upon the type of test the 
probability of a false positive is either one in 200,000 or one in thirty 
billion (Burk, 1988). The overwhelming consensus of the literature suggests 
that none of these are insurmountable problems.

The validity of these tests may still be questioned in the courts since 
they are so new and most of the technical information is still in the hands 
of private companies. The technique is still undergoing the "Frye" test which 
is the standard by which the courts admit scientific data. The Frye test 
requires that a technique be generally accepted in the field before it is 
admissable in court. The results in courts have been positive. George Taft, 
Director of Alaska's Crime Laboratory, suggests that proceeding slowly in 
implementing Alaska's program would allow other courts and states to establish 
the credibility of the technique under the Frye test.
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C) Costs

Costs to states vary depending upon the extent to which DNA profiling is 
to be used; the options being profiling random criminal cases, creating an 
offenders data bank, and use in paternity cases. The following states provide 
examples of the costs to set up laboratories and procedures for DNA 
fingerprinting. Attached is a list of materials and costs for setting up a 
procedure from the Crime Laboratory Digest. A minimum cost to set up this 
procedure in Alaska would require a staff of two people at a range 20 level, 
approximately $150,000 for equipment, and $15,000 to $30,000 for supplies (it 
costs between $12 and $30 per sample in expendable chemical reagents). The 
probable minimum cost per year to operate a laboratory would be $150,000 per 
year. There would also be a need to analyze population characteristics in 
Alaska to provide baseline imcri.ic.tig o for comparison. Tins study is necessary 
to make valid comparisons that would stand up in court (Taft, pers. com. 1989). 
These additional start up costs would probably be equivalent to a years 
operational budget. To start a fingerprinting program in Alaska will take 
several years because staff will have to be found and trained, the laboratory 
will have to obtain a nuclear regulatory license, and the need to conduct the 
standardization study.

It appears that Alaska has sufficient caseloads to justify doing the 
procedure in the state criminal laboratory as opposed to contracting out the 
procedure. Two people can process 25 to 30 samples in a week if they are not 
in court rooms testifying. It takes about two and a half weeks to complete a 
sample. Each case requires a minimum of three to five samples. Private 
laboratories charge an initial $75 screening charge to determine if the sample 
is adequate and $300 to analyze a sample plus whatever extra cost for the 
expert witness testimony. A rape case, for example, usually requires from 
three to five samples be analyzed. Mr. Hicks of the FBI thought that it would 
cost at least $1,500 per case to have a private laboratory run the samples plus 
the additional cost of having the laboratories expert witness testify. The 
other state experts contacted suggested a case would cost between $900 and a 
$1,000. If a state has 150 cases a year or more then setting up the procedure 
in state laboratories appears to be justified. Alaska has sent 6 or 7 cases 
out for genetic profiling to date. The FBI performed 250 serological analysis 
in 1987 for the State of Alaska on rape and homicide cases (Taft, pers. com. 
1989). Rape and homicide cases are the most likely candidates for DNA 
fingerprinting.

1) California

California is setting up a data bank system in which everyone convicted 
of sex offenses, felony assaults, and homicides will be profiled. The program 
will be phased into existence. First California will staff a laboratory in 
Berkeley with 21 people at a cost of $1.8 to $1.9 million annually. The second 
phase is to create the computerized data bank at a cost of $625,000 to
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$630,000. The third phase is to provide training in standardized techniques 
to sub-regional laboratories operated by cities and counties which will cost 
$2.1 million. The Bureau of Forensic Sciences will send us their 101 page 
program and budget justification document at the end of April.

2) Washington

Washington is setting up a laboratory and a DNA data base of convicted 
criminals. Washington has a three phase program to establish DNA profiling. 
Their budget for the biennium is $900,000 of which $285,000 is start up 
equipment. The staff will be 6 people: 2 forensic scientists, 2 technicians, 
1 molecular chemist, and 1 clerk typist. The personnel budget for the biennium 
is $500,000 and the remainder of $115,000 is for supplies. The schedule for 
'.V3 DNA profiling program is uc have completed the population si ,:y by 
November 1, 1988, to have collected all blood samples from convicted sex and 
violent prisoners by December 1, 1989, and by June 1990 to open the laboratory 
for regular DNA casework.

3) FIori da

Florida is setting up five laboratories to do DNA fingerprinting on 
criminal and paternity cases. The state already has 20 people doing 
conventional serology work and are anticipating a large caseload. Mr. Stevens 
anticipates 2,500 criminal cases in the first year and 7,500 paternity cases. 
There is currently legislation with a fiscal note of $250,000 pending to 
develop a DNA data bank. The State of Florida will spend, overall, $1,000,000 
for DNA fingerprinting. Training will be a large part of the budget for the 
first few years. To date 13 cases have been taken to court in Florida on the 
basis of DNA profiling.

4) New York

New York is staffing a laboratory with 4 people and $50,000 of additional 
equipment to conduct DNA profiling.. They anticipate a years lead time and 
training for their staff before the program will be operational.

5) Federal Bureau of Investigation

The Federal Bureau of Investigation is sending an informational packet 
to Senate Advisory Council which has details on costs and issues. Their 
laboratory will do DNA profiling for states and other jurisdictions. However, 
it is on a first come first serve basis and only for homicides which are recent 
cases and in which there is a suspect. It takes about eight weeks for a sample 
to be analyzed.
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D) Summary

To summarize, DNA profiling is a new technique with great potential for 
reducing costs by making police investigations more accurate and court cases 
more quickly resolved. It will take two to three years to have a fully 
operational program. Policy makers need to decide whether they want to have 
DNA fingerprinting used only in criminal investigations, or for paternity 
cases, or to develop a data bank because the costs will vary depending upon 
the program. It appears that Alaska has a large enough caseload to justify 
developing the capability to do DNA fingerprinting within the state crime 
laboratory.
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Original sponsors: Jones, Rodey,
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1 IN THE SENATE BY THE JUDICIARY COMMITTEE

2 CS FOR SENATE BILL NO. 275 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act concerning the admissibility into evidence of

7 deoxyribonucleic acid (DNA) print tests in civil and

8 criminal proceedings; and providing for an effective

9 date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. FACTUAL BASIS AND FINDINGS. (a) Recent developments in

12 molecular biology and genetics have established scientific principles that,

13 when applied forensically, can determine the identity of any person.

14 Deoxyribonucleic acid (DNA) is an organic substance found primarily in the

15 chromosomes that are structures within the nuclei of cells. DNA finger-

16 printing, often called genetic fingerprinting, is a forensic technique that

17 relies on the unique sequence of genetic building blocks that make up human

18 chromosomes. DNA fingerprinting permits the personal identification of an

19 individual by comparing, in extracted samples, the repetitive patterns of

20 the DNA in the chromosomes, The sample taken produces a print that an

21 expert can read to identify sequential patterns of the four basic compo-

22 nents of DNA. The sequential pattern of the DNA, unique to each indi-

23 vidual, permits identification with a high degree of certainty. Depending

24 on the number of probes and the specific test that is used, DNA finger-

25 printing permits exceptionally precise personal identification.

26 (b) Personal identification has always been of vital concern to

27 enforcement of criminal law and completion of some civil proceedings.

28 Developed only in the past six years, DNA fingerprinting has already come

29 to play a ignificant role in civil actions, chiefly to confirm or refute

SB0275b -1- CSSB 275(Jud)



presumption that the DNA print test results are valid and further

foundation for their introduction as evidence is unnecessary if,i,t is
f * lu 4 P U * . —

established at the trial or hearing that the DNA print test -w*s per- 

formed according to methods^ approved by the Department of Public 

Safety by a person who has been trained according to techniques, 

methods, and standards of training approved by the Department of 

Public Safety.

(b) Statistical population frequency evidence based on a DNA 

print test result is admissible into evidence in a trial or hearing in 

a civil action to demonstrate that an individual is the source of a 

specific human sample of blood, semen, urine, tissue, or other DNA- 

bearing cells.

(c) In this section,

(1) "deoxyribonucleic acid" or "DNA" means molecules con­

taining genetic information that are found in chromosomes;

(2) "deoxyribonucleic acid print test" or "DNA print test" 

means the genetic identification process through which DNA material in 

a human sample of blood, semen, tissue, or other DNA-bearing cells is 

analyzed and compared with another human sample of DNA-bearing cells 

for identification purposes.

* Sec. 3. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.035. ADMISSIBILITY OF DNA PRINT TESTS. The provi­

sions of AS 09.25.300 apply in a criminal action or proceeding

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

SB0275b -3- CSSB 2 7 5 (Jud)
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IN THE SENATE BY THE JUDICIARY COMMITTEE 

CS FOR SENATE BILL NO. 275 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act concerning the admissibility into evidence of

deoxyribonucleic acid (DNA) print tests in civil and 

criminal proceedings; and providing for an effective 

date."

10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

11 * Section 1. FACTUAL BASIS AND FINDINGS. (a) Recent developments in

12 molecular biology and genetics have established scientific principles that,

13 when applied forensically, can determine the identity of any person.

14 Deoxyribonucleic acid (DNA) is an organic substance found primarily in the

15 chromosomes that are structures within the nuclei of cells. DNA finger-

16 printing, often called genetic fingerprinting, is a forensic technique that

17 relies on the unique sequence of genetic building blocks that make up human

18 chromosomes. DNA fingerprinting permits the personal identification of an

19 individual by comparing, in extracted samples, the repetitive patterns of

20 the DNA in the chromosomes. The sample taken produces a print that an

21 expert can read to identify sequential patterns of the four basic compo-

22 nents of DNA. The sequential pattern of the DNA, unique to each indi-

23 vidual, permits identification with a high degree of certainty. Depending

24 on the number of probes and the specific test that is used, DNA finger-

25 printing permits exceptionally precise personal identification.

26 (b) Personal identification has always been of vital concern to

27 enforcement of criminal law and completion of some civil proceedings.

28 Developed only in the past six years, DNA fingerprinting has already come

29 to play a significant role in civil actions, chiefly to confirm or refute

SB0275b -1- CSSB 2 7 5 (Jud)



1 paternity, and in criminal prosecutions. The technique provides investiga-

2 tors and litigators with powerful evidentiary tools to help resolve diffi-

3 cult cases. Research recently conducted for the Alaska State Legislature

4 affirms that approximately 30 states have used the DNA fingerprinting

5 process in conjunction with criminal prosecutions. In many of the states,

6 trial courts have initiated action on a case-by-case basis to admit DNA

7 fingerprint evidence. In most cases, the trial court judge has determined

8 that the evidence is admissible, finding that the procedure has gained

9 acceptance within the scientific community and that proper testing oroce-

10 dures had been followed.

11 (c) The legislature, believing that it is necessary to resolve the

12 policy question relating to the admissibility of evidence developed by the

13 DNA fingerprinting technique without unnecessary litigation, finds that

14 (1) the scientific methods of identifying unique DNA patterns or

15 structures in human chromosomes have been refined to a level of accuracy

16 that approaches an imperceptible margin of error;

17 (2) when conducted by trained personnel in a manner that is

18 consistent with standard methods and techniques, the results of DNA finger-

19 printing tests are recognized in the scientific community as accurate and

20 reliable;

21 (3) because of the high degree of accuracy that attends DNA

22 print testing, DNA fingerprint evidence has probative value that outweighs

23 the danger of unfair prejudice of that evidence;

24 (4) DNA fingerprint evidence should be admitted into evidence in

25 civil actions and criminal proceedings in the courts of the state.

26 * Sec. 2. AS 09.25 is amended by adding a new section to read:

27 Sec. 09.25.300. ADMISSIBILITY OF DNA PRINT TESTS. (a) The

28 results of a deoxyribonucleic acid (DNA) print test are admissible

29 into evidence in a trial or hearing in a civil action. There is a

CSSB 275(Jud) - 2- S B 0 2 7 5 b



presumption that the DNA print test results are valid and further 

foundation for their introduction as evidence is unnecessary if, it is 

established at the trial or hearing that the DNA print test war- per- 

formed according to methodsyy approved by the Department of Public 

Safety by a person who has been trained according to techniques, 

methods, and standards of training approved by the Department of 

Public Safety.

(b) Statistical population frequency evidence based on a DNA 

print test result is admissible into evidence in a trial or hearing in 

a civil action to demonstrate that an individual is the source of a 

specific human sample of blood, semen, urine, tissue, or other RNA- 

bearing cells.

(c) In this section,

(1) "deoxyribonucleic acid" or "DNA" means molecules con­

taining genetic information that are found in chromosomes;

(2) "deoxyribonucleic acid print test" or "DNA print test" 

means the genetic identification process through which DNA material in 

a human sample of blood, semen, tissue, or other DNA-bearing cells is 

analysed and compared with another human sample of DNA-bearing cells 

for identification purposes.

* Sec. 3. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.035. ADMISSIBILITY OF DNA PRINT TESTS. The provi­

sions of AS 09.25.300 apply in a criminal action or proceedingJ

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

SB0275b -3- CSSB 2 7 5 (Jud)
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IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 275 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act concerning the admissibility into evidence of

deoxyribonucleic acid (DNA) print tests in civil and 

criminal proceedings; and amending Rules 401, 703,

and 705 of the Alaska Rules of Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that

(1) the scientific methods of identifying deoxyribonucleic acid( 

(DNA) patterns or structures in human chromosomes have been refined to 

level of accuracyl{tl^fcr^g£££arcues [an imperceptible mar gin of error in must 

cases; au/i

(2) ■Chrere~Ts"""general consensus in the relevant scientific commu-

n i ^ y T h a t T  when conducted by trained personnel using standard methods and

teel ,\ies iests are accurate and reliable.

20

21
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26

27

28 

29

* Sec. 2. AS 09.25 is amended by adding a new section to read:

Sec. 09.25.300. ADMISSIBILITY OF DNA PRINT TESTS. (a) If it is 

established in a civil action or proceeding that a deoxyribonucleic 

acid (DN/.) print test was performed according to methods approved by 

the Federal Bureau of Investigation, United States Department of 

Justice, by a person who had been trained according to techniques, 

methods, and standards of training approved by the Federal Bureau of 

Investigation, United States Department of Justice, there is a pre­

sumption that

(1) the test results are valid and further foundation for 

their introduction as evidence is unnecessary; and
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(2) statistical population frequency evidence based on the 

test result is valid and further foundation for its introduction as 

evidence to demonstrate that an individual is or is not the source of 

a specific human sample of blood, semen, urine, tissue, or other DNA- 

bearing cells is unnecessary.

(b) In this section,

(1) "DNA" or "deoxyribonucleic acid" means molecules con­

taining genetic information that are found in chromosomes;

(2) "DNA print test" or "deoxyribonucleic acid print test" 

means the genetic identification process through which DNA material in 

a human sample of blood, semen, tissue, or other DNA-bearing cells is 

analyzed and compared with another human sample of DNA-bearing cells 

for identification purposes.

* Sec. 3. AS 12.45 is amended by adding a new section to read;

Sec. 12.45.035. ADMISSIBILITY OF DNA PRINT TESTS. The provi­

sions of AS 09.25.300 apply in a criminal action or proceeding.

* Sec. 4. AS 25.20.050(d) is amended to read:

(d) The results of a blood test, tissue-type test, protein 

comparison, or other scientifically accepted procedure, such as a DNA 

print test authorized by AS 09.25.300, shall be admitted and weighed 

in conjunction with other evidence in determining the statistical 

probability that the putative parent is a legal parent of the child in 

question. However, a scientifically accepted procedure that estab­

lishes a probability of parentage at 95 percent or higher creates a 

presumption of parentage that may be rebutted only by clear and con­

vincing evidence.

* Sec. 5. This Act has the effect of amending

(1) Rule 401 of the Alaska Rules of Evidence by determining 

chat, when offered in civil and criminal actions under certain conditions, 

HCS CSSB 275(Jud) -2-
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DNA print test evidence has probative value and may be relevant; and

(2) Rules 703 and 705 of the Alaska Rules of Evidence by elim­

inating a requirement that the court require or allow antecedent expert 

testimony concerning the reliability of the DNA print test as a method of 

identification before its receipt into evidence under certain conditions.
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IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 275 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act concerning the admissibility into evidence of

deoxyribonucleic acid (DNA) print tests in civil and

criminal proceedings; and amending Rules 401 , 703,

and 705 of the Alaska Rules of Evidence."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS. The legislature finds that

(1) the scientific methods of identifying deoxyribonucleic acid 

(DNA) patterns or structures in human chromosomes have been refined to a 

high level of accuracy; and

(2) there is general consensus in the relevant scientific commu­

nity that, when conducted by trained personnel using standard methods and 

techniques, DNA print tests are accurate and reliable.

* Sec. 2. AS 09.25 is amended by adding a new section to read:

Sec. 09.25.300. ADMISSIBILITY OF DNA PRINT TESTS. (a) If it is

established in a civil action or proceeding that a deoxyribonucleic 

acid (DNA) print test was performed according to methods approved by 

the Federal Bureau of Investigation, United States Department of 

Justice, by a person who had been trained according to techniques,

methods, and standards of training approved by the Federal Bureau of

Investigation, United States Department of Justice, there is a pre­

sumption that

(1) the test results are valid and further foundation for 

their introduction as evidence is unnecessary; and

(2) statistical population frequency evidence based on the

-1- HCS CSSB 275(Jud)
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test result is valid and further foundation for its introduction as 

evidence to demonstrate that an individual is or is not the source of 

a specific human sample of blood, semen, urine, tissue, or other DNA- 

bearing cells is unnecessary.

(b) In this section,

(1) "DNA" or "deoxyribonucleic acid" means molecules con­

taining genetic information that are found in chromosomes;

(2) "DNA print test" or "deoxyribonucleic acid print test" 

means the genetic identification process through which DNA material in 

a human sample of blood, semen, tissue, or other DNA-bearing cells is 

analyzed and compared with another human sample of DNA-bearing cells 

for identification purposes.

* Sec. 3. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.035. ADMISSIBILITY OF DNA PRINT TESTS. The provi­

sions of AS 09.25.300 apply in a criminal action or proceeding.

* Sec. 4. AS 25.20.050(d) is amended to read:

(d) The results of a blood test, tissue-type test, protein 

comparison, or other scientifically accepted procedure, such as a DNA 

print test authorized by AS 09.25.300, shall be admitted and weighed 

in conjunction with other evidence in determining the statistical 

probability that the putative parent is a legal parent of the child in 

question. However, a scientifically accepted procedure that estab­

lishes a probability of parentage at 95 percent or higher ere tes 

presumption of parentage that may be rebutted only by clear and con­

vincing evidence.

* Sec. 5. This Act has the effect of amending

(1) Rule 401 of the Alaska Rules of Evidence by determining 

that, when offered in civil and criminal actions under certain conditions, 

DNA print test evidence has probative value and may be relevant; and 
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(2) Rules 703 and 705 of the Alaska Rules of Evidence by elim­

inating a requirement that the court require or allow antecedent expert 

testimony concerning the reliability of the DNA print test as a method of
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identification before its receipt into evidence under certain conditions.
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Tanana Chiefs Conference, Inc .

122 First Avenue 
Fairbanks, Alaska 99701-4897 

(907) 452-8251 
Fax (907) 451-8936

April 26, 1990

Rep. Peter Goll
Rep. Max Gruenberg, Jr.
Co-Chairmen
House Judiciary Committee 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, AK 99811

RE: Senate Bill 297
Dear Chairmen Goll & Gruenberg:
Tanana Chiefs Conference, Inc. supports Senate Bill 297, an 
act relating to local option laws.
This Senate Bill makes some much needed adjustments and fine 
tuning to the present local option laws. The adjustments 
include reducing the amount of alcohol that can be shipped 
to a village with a bar on the sale of alcohol; ballot 
language is simplified, or it gives the village an option to 
have ballots printed in English as well as the village's 
Native language; and clarifies time periods when liquor 
licenses are revoked where alcohol has been specifically 
prohibited.
The changes will make the law much easier to enforce and 
lifts a cloud of questions our village police officers have 
had about this law. In addition, the bill simplifies the 
ballot question and makes it much easier to read and 
understand.
Senate Bill 297 has gone through alot of committees on both 
sides of the chamber, this is its last stop. We would very 
much appreciate your support in scheduling this bill as soon 
as possible so that the changes to the local option laws can 
be in place by July of this year. Thank you.
Sincerely,
TANANA CHIEFS CONFERENCE, INC.

Cathie Ipalook 
President



Senator Joline Binkley
Senate Finance C om m ittee
P .O . B o x V  ♦ Juneau , A laska 9 9 S 1 1  • (9 07) 4 6 5 -4 9 8 5

F in an ce  C o m m ittee  
C o-C h airm an

MEMORANDUM April 25, 1990

TO: Representative Peter Goll 
Representative Max Gruenberg 
Co-Chairmen, House Judiciary Committee

FROM:

SB 297, amendments to local option statutes

Senator Jofim

RE:

The above-referenced bill has been referred to your committee. I'd like to take 
this opportunity to give you a synopsis of the legislation. A more complete sectional 
analysis is enclosed as well.

The most substantive change made to Title 4 by this bill is that all five local 
option questions are reworded and made more straight forward. I have heard from 
many people around the state who have been involved in some way with a local 
option election that the ballot questions are confusing, particularly to those people for 
whom English is a second language. Current statute also allows for more than one 
question to appear on a single ballot. This compounds the confusion of the question 
in a couple of ways. First, some questions allow for certain kinds of sale; other 
questions prohibit any kind of sale, importation or possession. The final outcome of an 
election in which opposing options were passed is unknown. SB 297 limits the local 
option ballots to one question per election.

The reworded questions also change the effect of a "yes" or "no" vote.
Therefore, many of the changes in the bill are technical in nature, switching "yes" and 
"no" where needed throughout the statute.

The bill also would allow an established village where the Division of Elections 
was running the election to request that the ballots be printed in the resident's Native 
language in certain circumstances. We anticipate that the Division will, through the 
regulatory process, go ahead and prepare these ballot questions in the languages 
where local options are more commonly held. Municipalities may already prepare the 
ballots in other languages. However, the bill does contain a provision which clarifies 
this point.

The bill also requires that package store licensees notify the ABC Board of their 
intent to sell alcohol by mail. This consists of a box on the license renewal or 
application form which the licensee simply checks. Whenever there is a local option 
election in which an option is adopted, the Boaid will send notice only to those



lincensees who are selling by mail, rather than the current requirement sf sending 
notification to every package store licensee in the state.

Finally, the bill clarifies that possession of products designed solely for brewing 
alcohol is not allowed by people under 21 or in a local option area. I've attached for 
your reference an advertisement of a product called a "brewsack." You just add water 
and the yeast which is provided and wait two weeks then bingo! You have 20 pints of 
beer.

I would appreciate your scheduling of this bill at the earliest convenience. 
Please let Janice Adair in my office (4985) know when that will be. Thank you.
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Senator Johne Binkley
Senate Finance Com m ittee
P .O . B o x  V  • Juneau , A laska 9 9 8 1 1  • (9 07) 4 6 5 -4 9 8 5

MEMORANDUM

F in an ce C o m m ittee  
C o-C hairm an

April 25, 1990

TO:

FROM:

RE:

Members, House Judiciary Committee

Senator John

Sectional Analysis of House CSSB 297 (L&C), 
Local Option Amendments to Title 04

Section One. This section would require ABC Board authorization before a 
package store can sell in response to a written order and that authorization is only 
good for only year at a time. Whenever there is a local option adopted by a 
community, the board is required to notify all holders of a package store license of the 
election. This section ties in which section 28 which limits the notification only to those 
package store licensees which told the board of their intent to sell by mail. The Board 
has revised its license renewal forms so that those package store licensees who want 
to sell by mail need only check a box.

Section Two. This would bring the amount of distilled spirits that can be sent by 
mail order to an area with restricted sales into compliance with the presumption 
provision. There was an amendment to SB 371 on the floor of the House at the end of 
the 1988 session which increased the mail order amount to 18 liters but the 
presumption amount was not changed. This would drop it back down to 12. (Tab #1)

There have been a number of problems with people understanding the effects 
of a local option election. This bill attempts to assist the local governing bodies and 
the Division of Elections by simplifying the ballot language and requiring certain 
explanations. Many of the changes in this bill are technical in nature resulting from the 
changes made to the ballot language. It was necessary to change the effect of a "yes" 
vote and of a "no" vote.

Section Three. This clarifies that on a vote for a community liquor license, only 
one type of license may be voted on in any one election.

Section Four. A technical change switching the effects of a "yes" vote and a 
"no" vote on the question of allowing the sale of alcoholic beverages.

r



Section Five. Added by House Labor & Commerce Committee, this section 
would allow the Board, when issuing a liquor license, to impose restrictions on the 
operation of that license.

Section Six. This was also added by the House Labor & Commerce 
Committee. It is the text of SB 155, introduced by the Governor, which would allow the 
Board to issue a restaurant or eating place license without regard to the population 
limits imposed by statute if the Board found the license was necessary for the public 
convenience.

Section Seven. This changes the wording of the local option ballot for the 
prohibition of liquor sales to read "Shall the sale of alcoholic beverages be allowed in 
the city of Bethel?" It also makes another technical change to the effects of a "yes" or 
"no" vote.

Section Eight. This changes the wording of the local option ballot for a 
community liquor license election and makes technical changes so that only one type 
of community liquor license may be voted on in any one election as in Section Three, 
above. The questions would read: "Shall alcoholic beverages be sold in the city of 
Bethel only by a bar operated by the city of Bethel?" or "Shall alcoholic beverages be 
sold in the city of Bethel only by a liquor store operated by the city of Bethel?" The 
current language is attached. (Tab #2)

Sections N'^e and Ten. Both of these sections make technical changes to 
provisions regarding community liquor licenses which reflect the changes in Section 
Three, above which limits a vote on a community liquor license to one type of license 
in any one election.

Section Eleven. Adds the provision that an explanation must follow the 
community liquor license question which explains how alcohol may be sold by a bar 
which means "beverage dispensary license" and by a liquor store which means 
"package store license."

Section Twelve. This changes the wording of the local option ballot for banning 
the sale and importation of alcohol. The question would read "Shall the sale and 
importation of alcoholic beverages be allowed in the city of Bethel?" It also makes 
technical changes to the effects of a "yes" or "no" vote.

Section Thirteen. This changes the wording of the local option ballot for 
banning the possession of alcohol to read "Shall the possession of alcoholic 
beverages be allowed in Bethel?" It also makes technical changes to the effects of a 
"yes" or "no" vote.

Sections Fourteen. These section make additional technical changes to the 
effects of a "yes" or "no" vote on the question of allowing the sale and importation of 
alcohol in an established village.



Section Fifteen. This change will allow the ban on possession to take effect 
60 days following certification of the election IF there are no licensed premises in the 
established village. If there is a licensed premises, then the effective date remains 90 
days after certification of the election. It also includes a technical change to the effects 
of a "yes" or "no" vote.

Sections Sixteen and Seventeen. Makes the same changes as Sections 14 
and 15, above as they relate to municipalities.

Section Eighteen. This is a technical change to the effects of a "yes" or "no" 
vote on sale and importation.

Section Nineteen. This changes the wording of the local option ballot which 
would allow the sales of alcohol only by selected licensees and specifies that only one 
kind of license can be voted on at a time. It would read "Shall alcoholic beverages be 
sold in the city of £tef/?e/only by (bar) (liquor store) (restaurant)?" A copy of an actual 
ballot from the city of Bethel asking this question as it is currently required to be stated 
is attached. (Tab #3)

Sections Twenty and Twenty-One. These are technical changes relating to the 
clarification that on a vote for selected liquor license, only one type of license may be 
voted on in any one election.

Section Twenty-two. This section relates to selected licensee elections 
(Section 17, above) and is one of the more confusing parts of the bill. It requires some 
background information.

Undercurrent law at AS 04.11.320(12), the ABC Board may not issue a license 
in an established village where there is no licensed premises UNLESS there has first 
been a local option election on either prohibiting sales and the vote was no OR on the 
question of a selected licensee and the vote was YES. (Tab #4)

Because the local option laws are complex, many villages which propose to 
have a vote on a selected licensee have not realized that voting NO on the type of 
licensee would not allow them to have another kind of licensee instead. A NO vote on 
this question when there is no licensed premises does not allow the Board to issue 
another kind of license.

Subparagraph (d) of this section would require the Lieutenant Governor's office 
(the Division of Elections) to make this known to the residents of a village which is 
going to have an election on one of these questions. The Division would have to post 
written notice of the requirements of AS 04.11.320 in two different public locations 
within the village. They already post notice of the election itself.

Subparagraph (e) would require the ballot give an explanation of the types of 
liquor sales allowed if the ballot were to pass.



Section Twenty-Three. Deletes the reference to a "combination of questions" 
on a local option ballot for a municipality. This clarifies that only one question may be 
voted during an election.

It also provides that the local governing body may prepare the election ballots in 
English and a second language specified by the body. This does not give a 
municipality any additional powers but simply spells out in statute that they have this 
ability.

Section Twenty-Four. Makes the same deletion of "combination of questions" 
for established villages.

Section Twenty-Five. Makes the same deletion of "combination of questions" 
under the provisions in statute governing the petitions for a local option election.

Section Twenty-Six. This subsection would allow the governing body of an 
established village to request that the local option ballot be written in both English and 
another language. The request would have to be made to the Lt. Governor's office 
within 15 days of the filing of the petition in order to give his office time to prepare the 
ballots. However, it is envisioned that the ballot questions would be set out in 
regulation for those languages most common to the areas where the local option 
elections generally take place.

Section Twenty-Seven. This makes technical changes to the effects of a "yes" 
or "no" vote on the questions of sale, sale and importation and possession.

Section Twenty-Eight. This section makes technical changes to the effects of a 
"yes" or "no" vote. It also expands the notice requirements of a community that has 
adopted a local option. Under current law, if a community bans the sale and 
importation, it is required to post notice of the ban within the community. This section 
extends that notice requirement to the ban on possession.

It also includes a change in (b)(1) to the notice requirements for the ABC Board 
and ties into Section 1, above. Under current law, the Board must send notice to 
every package store licensee by registered mail of the adoption of a ban on 
importation. This amendment would expand that notification to include the ban on 
possession. The Board would only have to send by certified mail a notice to those 
licensees authorized to sell in response to a written order.

Section Twenty-Nine. This clarifies what was probably an oversight in current 
statute. It provides that persons under 21 or persons within a local option area which 
has restricted the sale and importation or possession of alcohol may not possess 
products designed to brew or distill alcohol.

Section Thirty. In 1988, we passed SB 371 where it was required that alcohol 
being shipped into a community which had restricted the sale of alcohol be labeled 
and have an itemized invoice on the outside of the box. However, air carriers were not



In order to make that requirement workable, it was necessary to revise the 
itemized invoice requirement. The ABC Board had interpreted the language from last 
year as allowing only the licensee to prepare the invoice. This section will allow the 
purchaser to provide the invoice. This could be thp sales receipt.

given any responsibility for checking to see if people were shipping alcohol. This
section states that a carrier may not knowingly ship unlabeled alcohol.

Section Thirty-One. This section makes the bill effective on July 1, 1990.
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(2) procedures for the issu an ce, d en ial, renew al, transfer, revocation , and 
suspen sion  o f l ic e n s e s  and perm its;

(3 ) tcm is and co n d ilioa s  o f  licen ses  and perm its issued;
(4) fees for licen ses  and perm its issu ed  for w hich  no fees are prescribed by  

statute;
(5 ) conduct o f  regular and sp ecia l m eetin gs o f  the board;
(6 ) d elegation  to the d irector o f  routine adm inistrative functions and 

powers;
(7) the tem porary granting or denial o f  issu an ce, transfer, and renew al o f  

licen ses;
(8 ) m anner o f  g iv in g  any n o tice  required by law  or regulation w hen not 

\ provided for b y  statute;
! (9 ) requirem ents relating to the qualification s o f  licen sees , the conditions

upon w h ich  a licen se  m ay be issu ed , the accom m odation s o f  licen sed  prem ises, 
and board insp ection  o f  those prem ises;

(10) m aking o f  reports by w holesalers;
(11) purchase o f  fid elity  b ond s by the state for the director and the em p lo yees  

o f  the board;
(12) prohibition o f  p o ssessio n  o f  a lcoh o lic  beverages by drunken persons  

and by m inors;
(13) required reports from corporations licen sed  under this title , inclu d ing  

reports o f  stock  ow nership  and transfers and changes o f  officers and directors;
(14) creation o f  classifica tion s o f  licen ses or perm its not provided  for in this

title;
(15) estab lishm ent and co llection  o f  fees to be paid  on application  for a 

, licen se  or permit;
i (16) required reports from partnerships and lim ited  partnerships licen sed

under this title, inclu d ing reports o f  transferred interests o f  10 percent or m ore.
ii

S ec . 0 4 .0 6 .1 1 0 . P ea ce  o fficer  p o w ers . T he d irector and the persons 
em p loyed  for the adm inistration and enforcem ent o f  this title m ay, w ith  the 
concurrence o f  the com m ission er o f  pu b lic  safety , ex erc ise  the p ow ers o f  peace  
officers w hen those pow ers arc sp ec ifica lly  granted by the board. P ow ers granted  
b y  the board under th is section  m ay be exercised  on ly  w hen n ecessa ry  for the 
enforcem ent o f  the crim inally  punishable provisions o f  this title, regulations o f  the 
board, and other crim inally  punishable law s and regulations govern in g  the 
m anufacture, barter, sa le , consum p tion , and p ossession  o f  a lcoh o lic  b ev era ges in  
the slate.

»' •ti'd
Chapter 10. Licensing.

i54 [Repealed, For current law. see /IS 04.11.]
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Chapter 11. Licensing.

A r tic le  1. L icen sin g  and R ep ortin g  R eq u irem en ts .
Section Section
10. L icense or permit required 55. R eports required of
15. Purchase from non-licensee partnerships
20. Exceptions: License or permit 60. N onresident distiller.

not required brew er, v  inery,
30. Death o f license or w holesaler
40. Board approval of transfers 70. Pow er lim ited to the
50. R eports required o f corporations

S ec . 0 4 .1 1 .0 1 0 . L icen se  or p erm it req u ired , (a) E x cep t as provided in 
A S  04.11.020, a person m ay Dot m anufacture, se ll, o ffer  for sa le , p o sse ss  for sale 
or barter, traffic in, or barter an a lcoh o lic  beverage u n less under lic e n se  or permit 
issu ed  under this title.

(b ) A  person m ay not so lic it or receive orders for the d e liv ery  o f  an a lcoh olic  
beverage in  an area where the results o f  a loca l option e le c tio n  h ave, under 
A S  0 4 .1 1 .4 9 0 -0 4 .1 1 .5 0 0 , prohibited the board from issu in g , ren ew in g  or trans­
ferring on e or m ore types o f lic e n se s  or perm its under this title, u n less  the person  
is  licen sed  under this title and the order is actually received  b y  that person  from  
the purchaser o f  the a lcoh olic  beverage. A  person w h o v io la tes this su b section  is 
punishable upon conviction  under A S  04 .16 .20 0 (a ) or (b).

(c ) In a crim inal prosecution for p ossession  o f  a lcoh o lic  b evera ges for sale  
in  v io la tio n  o f  (a) o f  this section , the fact that a person p o ssesse d  m ore than 12  
liters o f  d istilled  spirits, 24 liters or more o f  w in e, or 45 liters or m ore o f  malt 
b everages in an area w here the sa le  o f  a lcoh o lic  beverages is  prohib ited  under A S  
0 4 .1 1 .4 9 0 , 0 4 .1 1 .4 9 2 , 0 4 .1 1 .4 9 6 , or 0 4 .1 1 .5 0 0  creates a presu m p tion  that the 
person p ossessed  the a lcoholic beverages for sale. *

S ec . 04 .1 1 .0 1 5 . P u rch a se  from  n o n licen see  p ro h ib ited , (a ) A  person m ay  
not purchase a lcoh o lic  beverages from a person w h o is not a lic e n se e , perm ittee, 
or an agent or em p loyee o f  a licen see  or perm ittee.

(b) A  person w h o violates this section  is  gu ilty  o f  a v io la tion .

S ec . 04 .1 1 .0 2 0 . E xcep tio n s: L icen se  or  p erm it n ot re q u ir e d , (a) A  
licen se  or perm it is  not required to authorize sa les  m ad e b y  a p erson  under a 
judgm ent anJ decree o f  foreclosure, under the bankruptcy law  o f  the United  
States, or under order o f  the board or a court under A S  0 4 .1 6 .2 2 0 .

(b) A  licen se  or permit is not required to serve a lco h o lic  beverages in 
exchange for valuable contributions at a private gathering o f  a bona fide group o f  
co-w orkers or o f  a professional, socia l, or fraternal organization  if  equal contribu­
tions are m ade by all in attendance and on ly  the am ount required to purchase the 
alcoholic beverages is contributed. A ll other applicable p ro v is io as  o f  this title and 
regulations under this title shall be observed at these private gatherings.
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S ec . 04 .1 1 .1 3 0 . B rew ery  licen se . (3) A  brewer)' licen se  authorizes the 
holder to operate a brewer)' w here beer is  manufactured and bottled or barreled for
sale.

(b) The holder o f  a brew ery licen se  m ay sell beer in quantities o f
(1) less  than five  ga llon s to  an individual w ho is present on the licen sed  

prem ises:
(21 m ore than Gve gallons to a person w ho is licensed  under this title, or in  

another state or co u n u y .
(c) T he holder o f  a brew ery licen se  m ay permit a person to sam ple sm all 

portions o f  the brewery's product free o f  charge unless prohibited by A S 04.16.030.
(d) T he annual brewery licen se  fee is S500.

Sec. 0 4 .11 .1 3 5 . B rew p u b  licen se , (a) A brewpub licen se  authorizes the 
holder o f  a beverage d ispensary licen se  to

(1) manufacture on prem ises licen sed  under the beverage d ispensary licen se  
not more than 16,000 gallons o f  beer in a calendary year, and

(2) se ll beer manufactured on  prem ises licensed  under die beverage d isp en ­
sary license for consum ption o n ly  on the licen sed  prem ises.

(b) Except as provided under A S 0 4 .1 1 .3 6 0 (1 2 ), the brewpub licen se  is not 
transferable, shall rem ain the property o f  the state, and is not subject to any form  
o f  alienation.

(c) The annual brewpub licen se  fee  is S250.
Sec. 0 4 .1 1 .1 4 0 . W in ery  lice n se , (a) A  w inery licen se authorizes the holder  

to operate a w inery w here w in e is m anufactured and bottled or barreled for sale.
(b) The holder o f  a w in ery  licen se  m ay se ll w in e in quantities o f
(1) less  than five  ga llon s to an individual w ho is present on the licen sed  

premises;
(2) m ore than five  gallons to a person who is licen sed  under this title, or in 

another state or country.
(c) The holder o f  a w in ery  licen se  m ay permit a person to sam ple sm all 

portions o f  the w in e free o f  charge unless prohibited by A S  04.16.030.
(d) The annual w inery licen se  fee is $250.
Sec. 0 4 .1 1 .1 5 0 . P a ck a g e  sto r e  licen se , (a) E xcept as provided under (h) o f  

this section , a package store licen se  authorizes the holder to se ll a lcoh o lic  
beverages to a person in response to a verbal solicitation  for purchase received  
from the person present on the licen sed  prem ises or in response to a written  
solicitation  m ade by a person k n ow n  to the licen see  for a purchase to be received  
by the person m aking the so licitation .

(b) The annual package store licen se  fee is $750 .
(c) The holder o f  a package store licen se m ay not sell a lcoh o lic  beverages  

unless any stam ps required to be affixed  to the package by state or federal law  arc 
intact on the packages.

(d) The consum ption o f  a lcoh o lic  beverages on prem ises licen sed  under this 
section  is prohibited.
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(e ) The business prem ises occupied  b y  a holder o f  a p ackage store licensed  
m ay not be connected by a door, opening, or other m eans o f  p assag e intended for 
the access o f  the general public to an adjacent retail b u sin ess not licen sed  under 
this title, unless approved by the board.

( 0  When the holder o f  a pack age store licen se  is  a lso  a hold er o f  a beverage 
dispensary license and the package store prem ises are conta ined  w ith in  or are 
adjacent to the prem ises o f  the beverage dispensary and the on ly  p u b lic  entrance 
to the package store is b y  a door or other m eans within th ep rem ises  o f  the beverage 
dispensary, the board shall determ ine if  additional entrances to the package store 
arc necessary for enforcem ent purposes, to m eet health  and fire sa fe ty  standards, 
or for the convenience o f  the public.

(g ) “ Business p rem ises”  m eans that pan o f  the licen sed  prem ises  to which  
the public has access.

(h) A  package store licen see , agent, or em p lo y ee  m ay  not sh ip  m ore than 
eigh teen  liters o f  d istilled  spirits w ithin a m onthly period  to  a purchaser o ff  the 
licen sed  prem ises i f  the shipm ent is  to an area that has restricted  the sale o f v- 
a lco h o lic  beverages under A S  0 4 .1 1 .4 9 0 ,0 4 .1 1 .4 9 2 , or 0 4 .1 1 .5 0 0 .

(i)  A  package store licen see , agent, orem p lo yee  m ay not d iv id e  or com bine 
shipm ents o f a lcoholic beverages so  as to circum vent the lim itation  im p osed u n d er  
(h ) o f  this section.

S ec . 04 .11 .160 . W h olesa le  licen ses, (a) A general w h o lesa le  licen se  au­
thorizes the bolder to se ll a lcoholic beverages in the original p a ck ag e , and wine 
in bulk, in quantities o f  not less than fiv e  gallons. A  holder o f  a general w h olesale  
licen se  m ay not sell to a person not licen sed  under this title, ex cep t as provided in 
A S  04 .21 .040 . A  holder o f  a general w h olesale licen se  m ay not se ll  a lcoholic  
beverages unless any stam ps required to be affixed  to the p ack age b y  state or 
federal law  are intact on  the package. A  w h olesa ler m ust obtain  a general 
w h olesa le  license for each distributing point. Tire annual general w h olesale  
licen se  fee is $1 ,000 for the first $10 0 ,0 00  o f business transacted, p ayable at the 
tim e o f  m aking an original application or an application for ren ew al. In addition, 
the fo llow in g  annual fees shall be paid by a holder o f  a general w h o le sa le  license:

B usiness Transacted During Y ear Fee
over $10 0 ,0 00  and not over $1 5 0 ,0 0 0    $ 500
over $150 ,000  and not over $ 20 0 ,0 0 0    $ 1 ,000
over $20 0 ,0 00  and not over $ 2 5 0 ,0 0 0   $  1 ,500
over $25 0 ,0 00  and not over $ 3 0 0 ,0 0 0    $ 2 ,000
over $30 0 ,0 00  and not over S 35 0 .0 0 0   $  2 ,500
over $350 ,000  and not over $ 4 0 0 ,0 0 0    $ 3 ,0 00
over $40 0 ,0 00  and not over $5 0 0 ,0 0 0  .................  $ 4 ,0 0 0
over $50 0 ,0 00  and not over $ 6 0 0 ,0 0 0  .................. S 5 ,00 0
over $60 0 ,0 00  and not over S 70 0 .0 00  .................. $ 6 .000
over $7 0 0 ,0 0 0  and not over $ 8 0 0 ,0 0 0  .................. $ 7 ,00 0
over $ 80 0 ,0 0 0  and not over S I ,0 0 0 .0 0 0  ............  $ 9 ,00 0
over $1 ,000 ,000  .............................................................  $ 10,000
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S ec. 0 4 ,1 1 .4 9 2 . C o m m u n ity  liq u o r  licen se ; co m p le te  p ro h ib itio n  on  
sa les , (a) T he fo llo w in g  question, appearing alon e, m ay be p laced  before the 
voters o f  a m u nicipality  in accordance with A S  0 4 .11 .5 0 2 : “ Shall the sa le  o f
a lcoh olic  beverages b e  prohibited i n  (nam e o f  m unicipality) u n less so ld  by a
 (either a bevera^“ dispensary or package store, or both, operated under a
com m unity liquor licen se)?  (yes or no). ’'

(b) I f  a m ajority o f  the voters vo te  “  yes ”  on the question  set out in (a) o f  this 
section , uie board shall be notified im m ediately  after certification  o f  the results o f  
the e lection  and thereafter m ay not issu e , renew , or transfer b etw een  h o ld e is  or 
locations a licen se  for licen sed  p rem ises located  w ith in  the boundaries o f  a 
m unicipality and in unincorporated areas w ithin f iv e  m iles o f  the boundaries o f  the 
m unicipality, w ith  the exception  o f  a beverage dispensary or package store 
operated under a com m unity liquor lic e n se  held  b y  the m unicipality . L icen ses  in 
effec t  are vo id  9 0  days after the results o f  the e lection  are certified . A  licen se  that 
w ill expire during the TO days after the results o f  a loca l option  e lection  under this 
section  are certified  m ay be extended, until it is  vo id  under this su b section , by  
paym ent o f  a prorated portion o f  the annual licen se  fee.

(c ) I f a m ajority o f  the voters vote “ n o ”  on the question  set out in  (a) o f  this 
section  or vote “ y e s ”  on a question set out in A S  0 4 .1 1 .4 9 0 , 0 4 .1 1 .4 9 6 . or 
0 4 .1 1 .5 0 0  in an e lection  conducted in accordance with A S 0 4 .1 1 .5 0 2  after an 
election  in w hich the voters voted  “ y e s ”  on the question  set out in  (a) o f  this 
section , the board shall be notified  im m ediately  after a certification  o f  the results 
o f  the election . The prohibitions im p osed  under (b) o f  this section  on the issuance, 
renew al, or transfer o f  licen ses betw een holders and locations as a result o f  the 
earlier e lection  are rem oved  90 days after the results o f  the election  arc certified  
excep t Insofar as those prohibitions arc im posed in accordance w ith the results o f  
the subsequent election .

S ec . 0 4 .1 1 .4 9 6 . P roh ib itio n  o f  sa le  an d  im p o r ta tio n  o f  a lc o h o lic  bever> 
ag es, (a) T he fo llo w in g  question, appearing alone, m ay be placed  before the 
voters o f  a m unicipality  or an established v illag e  in accordance w ith  A S  04 .11 .50 2:
" S h a ll the sa le  and im portation o f  a lcoh o lic  beverages be prohibited i n  (nam e
o f m unicipality  or v illag e)?  (yes or no). ’ ’

(b) I f  a m ajority o f  the voters vote " y e s ”  on the question  set out in  (a) o f  this 
section , a person, b eg inn ing on the first day o f  the m onth fo llo w in g  certification  
o f  the results o f  the election , m ay not k n ow ingly  send, transport, or bring an 
a lcoh olic  beverage into the m unicipality or established v illa g e , u n less  the a lco ­
h olic  beverage is sacram ental w in e to be used  for bona fide re lig iou s purposes 
based on tenets or tcacliing.v o f  a church or religious body, is  lim ited  in  quantity 
to the am ount necessary forrelig ious purposes, and is d ispensed  on ly  for religious  
purposes by a person authorized by the church or relig ious body to d isp en se the 
sacram ental w ine. The board shall be notified  im m ediately after certification  o f  
the results o f  th ec lectio n  and thereafter tnay not issue, renew , or transfer betw een  
holders or locations a licen se for licen sed  prem ises located  w ith in  the boundaries 
o f  the m unicipality  and within unincorporated areas w ith in  five m iles o f  the
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CITY OF BETHEL
P.O. Box 388 • B e the l, A laska  99559 

5-»3-2297— Area Codo 907

CITY OF BETHEL 
SAMPLE BALLOT

GEJiERAl. ELE C T I O N  
-LOCAL O P T I O M -  
O C T O B E R  3, 1989

® V o t e  by p l a c i n g  an " X "  i n  t h e  s q u a r e  t o  t h e  l e f t  o f  y e s  o r  no .

"SHALL THE SALE OF ALCOHOLIC BEVERAGES BE PROHIBITED IN 
BETHEL,  ALASKA,  EXCEPT BY BEVERAGE DISPENSARY L I C E N S E S  & 

RESTAURANT OR EATING PLACE L I C E N S E S ? "

______________________ YES  NO

"Deep Sea Port and  Transportation Center o f  the Kuskokwim"
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(f) If a majority o f tbe voters vote " n o "  oo the question set out in (a) o f  this 
section  or v o le ' ‘y e s"  on the questions set out in AS 0 4 .1 1 .4 9 2  or 04 .1 1 .5 0 0  in an 
election  conducted in accordance with A S  04 .11 .502  after an e lection  in w hich  
the voters voted " y e s ”  on the question set out in (a) o f  this section , the prohibition  
on the p ossession  o f  alcoholic beverages is removed effective  9 0  days after the 
results o f  the election  are certified except as those prohibitions continue to be 
im posed  in  accordance with the results o f  the subsequent election .

(g) For the purposes o f  this section, " p ossession "  means having physical 
p ossession  o f  orexercising dom inion orcontrol over a lcoholic beverages, butdoes  
not include having a lcoholic beverages w ithin the d igestive system  o f  a person.

S ec . 0 4 .11 .50 0 . P roh ib ition  o f  th e sa le  o f a lcoh o lic  b ev era ges except by  
le le c te d  licen ses, (a ) The fo llow in g  question, appearing alone, m ay be placed  
before the voters o f  a m unicipality or an establishe'd v illage  in accordance w ith
A S  0 4 .11 .50 2: "S h all the sale o f  a lcoholic beverages be prohibited i n  (nam e
o f  m unicipality .or village) except b y  (listing o f  the types o f  licenses w hich
prem ises w ould be exem pted from the prohibition on the sale o f  alcoholic  
beverages i f  the measure pa-ses)? (yes or no)."

(b) I f  a majority o f  the voters v o t e ' ‘y es " on the question set out in (a) o f  this 
section , the board shall be notified im m ediately after certification o f  the results o f  
the e lection  and thereafter m ay not issue, renew, or transfer betw een holders or 
locations a license for licen sed  prem ises located within the boundaries o f  the 
m unicipality andin  unincorporated areas within five m iles o f  the boundaries o f  the 
m unicipality  or w ithin the perim eter'of the established v illage , excep t those types 
c f  licen ses listed on the balloL L icenses in effect w ithin the boundaries o f  the 
m unicipality  orperim eter o f  the established village, and in an unincorporated area 
outside o f  but within five m iles  o f  the boundaries o f  the m unicipality, except those 
types o f  licenses listed on the ballot, arc void  90 days after the results o f  the 
election  are certified. A  license that w ill expire during the 90  days after tire rcsul ts 
o f  a local option election  under this section  are certified m ay be extended, until it 
is  vo id  under this subsection, by paym ent o f  a prorated portion o f  the annual 
licen se  fee.

(c) I f  the m ajority o f  the voters yote " n o"  on the question set out in (a) o f  
this section  or vote " y e s ”  on the questions set out in A S  0 4 .1 1 .4 9 0 ,0 4 .1 1 .4 9 2 ,
0 4 .1 1 .4 9 6 , or this section if  different types o f  licenses are listed on the ballot in an 
election  conducted in accordance w ith A S  04 .11 .502  after an e lection  in w hich  
the voters vo ted  " y es  " oti the question set out in (a) o f  this section , the board shall 
b e notified  im m ediately after certification o f  the results o f  the election . L icenses  
in  effect in  the m unicipality, in the unincorporated area outside o f  but within five  
m iles o f  the boundaries o f  the m unicipality or established v illage that were 
excep ted  from the prohibition on sale in accordance with the results o f  the earlier 
election  are vo id  90 days after the results o f  the election are certified. Thereafter 
tbe board m ay not issue, renew, or transfer between holders or locations a license  
for licen sed  prem ises located  within the boundaries o f  the m unicipality or w ithin  
tbe perim eter o f  an established village, or in an unincorporated area w ithin five
m iles o f  the boundaries o f  the m unicipality, except a licen se that m ay be issued to 
a m unicipality  or to one o f  the types o f  licenses listed on tbe ballot as a result of 
a m ajority o f  the voters voting " y e s ”  ou tbe question set out in A S 0 4 .11 .4 9 2  or 
this section , respectively. A license that w ifi expire during tbe 90 days after tl»! 
results o f  a local option elee -on  under this section are certified  m ay be errervW^ 
until it is vo id  under this subsection , by payment o f  t ororated portion o f  the annual 
licen se fee.
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(f) If a m ajority o f  the voters vote “ no ”  oo the question set out in (a) o f  this 
section or vote ‘ ‘y es ”  on the questions set ou: in A S 0 4 .11 .49 2  or 04.11.500 in an 
election  conducted in accordance with A S 04 .11 .5 0 2  after an election in w hich  
the voters voted " y es  " on the question set out in (a) o f  this section , the prohibition 
on the p ossession  o f  a lcoholic beverages is rem oved effective  90  days after the 
results o f  the election  are certified except as those prohibitions continue to be 
im posed in accordance with the results o f  the subsequent election.

(g ) For the purposes o f  this section, " p ossession "  m eans having physical 
p ossession  o f  or exercising dom inion orcontrol over a lcoholic beverages, but does  
not include having a lcoh olic  beverages w ithin the d igestive system  o f a person.

S ec . 04 .11 .50 0 . P roh ib ition  o f the sa le  o f a lcoh o lic  b ev era ges except by  
aelected licen ses, (a) T he fo llow in g  question, appearing alone, may be placed  
before the voters o f  a m unicipality or an establisbeB village in accordance with
A S 04 .11 .502: "S h all the sale o f  a lcoholic beverages be prohibited i n  (nam e
o f  m uniripality.or village) except b y  (listing o f  the types o f  licenses which
prem ises w ould be exem pted  from the prohibition on the sale o f  alcoholic  
beverages i f  the measure passes)? (yes or n o)."

(b) I f  a m ajority o f  the voters vote ‘ ‘y e s"  on the question set out in (a) o f  this 
section, the board shall be notified  im m ediately after cen itica tiou  o f the results o f  
the election  and thereafter m ay not issue, renew, or transfer betw een holders or 
locations a licen se for licen sed  prem ises located within the boundaries o f  the 
m unicipality and in unincorporated areas within five m iles o f  the boundaries o f  the 
m unicipality or w ithin the perim eter o f  the established village, except those types 
o f  licen ses listed on  the ballot. L icenses in effect w ithin the boundaries o f  the 
muni cipa lityorperim eter o f  the established village, andin  an unincorporated area 
outside o f  but within five m iles  o f  the boundaries o f  the m unicipality, except those 
types o f  licenses listed on the ballot, arc void 90 days after the results o f  the 
election  are certified. A  licen se that w ill expire during the 90 days after the results 
o f  a local option election  under this section arc certified m ay be extended, until it 
is  void under this subsection , by payment o f  a prorated portion o f  the annual 
license fee.

(c) I f  the m ajority o f  the voters vote " n o "  on the question set out in (a) o f  
this section  or vote " y e s"  on  the questions set out in A S  0 4 .1 1 .4 9 0 ,0 4 .1 1 .4 9 2 ,
04 .11 .49 6 , or this section if  different types o f  licenses arc listed on tire ballot in an 
election  conducted in accordance w ith A S 04 .1 1 .50 2  after an election  in which  
the voters voted  " )  e s"  on tbe question set out in (a) o f  this section , the board shall 
b e notified  im m ediately after certification o f  the results o f  the election . Licenses 
in effect in  the m unicipality, in tbe unincorporated area outside o f  but within five 
m iles o f  the boundaries o f  tbe m unicipality or established village that were 
excepted from the prohibition on sale in accordance with the results o f  the earlier 
election  ate v o id  90  days after the results o f  the election  are certified. Theret'f'er 
tbe board m ay not issue, renew , or transfer betw een holders or locations a license  
for licensed prem ises located within the boundaries o f  the m unicipality or within 
the perim eter o f  an established village, or in an unincorporated area within five
m iles o f  the boundaries o f the m unicipality, except a licen se that m ay be issued to 
a m unicipality or to one o f  the types o f  licenses listed on the ballet as a result o f  
a majority o f  the voters voting " y e s"  on the question set out in A S 04 .11 .492  or 
this section , rcspccnvcly. A license that w ill expire during the 90 days after tto! 
results o f  a local option election  under this section arc ccrtiGed m ay be extended, 
until it is void  under this subsection , by payment o f  a prorated portion o f the annual 
license fee.


