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FAILS TO COMPLY WITH AS 10.06.155 WITHIN 30 DAYS AFTER RECEIPT BY THE 
CORPORATION OR ITS REGISTERED AGENT OF NOTICE OF NONCOMPLIANCE SENT BY 
THE DEPARTMENT BY CERTIFIED MAIL].

* Sec. 56. AS 10.06.828 is amended to read:
Sec. 10.06.828. INCORPORATION OR FILING FEES. A domestic or 

foreign corporation that is required to file articles of incorpo- 
ration. an application for a certificate of authority, [OR] amendatory 
articles, or other application with the department, except corporate 
en+ities organized under AS 10.20 and corporate entities organized
under the laws of the United States or the laws of a state or terri­
tory of the United States or the laws of a foreign country for the 
same purposes as those allowed under AS 10.20, shall pay to the com­
missioner a filing fee established by the department by regulation. 
The filing fee shall be uniform and fixed without reference to the 
amount of authorized shares.

* Sec. 57. AS 10.06.855 is amended to read:
Sec. 10.06.855. PAYMENTS TO BE MADE IN ADVANCE. Fees and

charges provided for in this chapter, including the biennial corpo­
ration tax, shall [MAY] be paid in advance.

* Sec. 58. AS 10.06.960 is amended to read.
Sec. 10.06.960. CORPORATIONS ORGANIZED UNDER ALASKA NATIVE

CLAIMS SETTLEMENT ACT [P.L. 92-203], (a) A corporation organized
under 43 U.S.C. 1601 - 1629e as amended [43 U.S.C. 1601 - 1629a] 
(Alaska Native Claims Settlement Act) shall be incorporated under and 
is subject to this chapter except

(1) each corporation shall issue without further considera­
tion the number of shares of common stock that may be necessary to 
comply with the requirements of the act [43 U.S.C. 1601 - 1629a] and 
all stock so issued is considered fully paid and nonassessable when
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issued;
(2) unless otherwise provided in the articles of incorpo­

ration, the capital
(A) is considered the consideration for the initial 

issuance of shares; and
(B) of a corporation organized under the act [43 

U.S.C. 1601 - 1629a] includes the
(i) land or interests in it conveyed to the

corporation by the United States under the act [43 U.S.C. 
1601 - 1629a], except that which is required to be conveyed 
under 43 U.S.C. 1613(c) [1), (3), and (4), entered at its
fair value to the corporation upon receiving the conveyance 
of it; and

(ii) money, when received under 43 U.S.C. 1605 and
43 U.S.C. 1608, that is retained by the corporation and that
is not immediately distributed or required to be distributed 
under 43 U.S.C. 1606(j).

(b) Notwithstanding the provisions of AS 10.06.305 - 10.06.390, 
payment from the money of a corporation organized under the act [43 
U.S.C. 1601 - 1629a] that is required by the language of the act [43 
U.S.C. 1601 - 1629a] to be distributed to shareholders or to other 
corporations so organized is not a distribution to its shareholders as 
defined in AS 10.06.990.

(c) Notwithstanding the provisions of AS 10.06.54 6, a plan of 
merger, consolidation or. exchange in which each participating corpo­
ration either (1) was organized under the act [43 U.S.C. 1601 - 1629a 
(ALASKA NATIVE CLAIMS SETTLEMENT ACT)], within the same one of the 12 
regions of Alaska established under the act [43 U.S.C. 1601 - 1629a], 
or (2) resulted from the prior merger, consolidation, or exchange of

HCS CSSB 204(Jud) -28-
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other similarly organised corporations within the same region, is 
approved if it receives the affirmative vote of the holders of at 
least a majority of the outstanding shares of each corporation. If a 
class of shares of a corporation specified in this subsection is 
entitled 'io vote as a class, the plan of merger, consolidation, or 
exchange is approved if it receives the affirmative vote of the hold­
ers of at least a majority of the outstanding shares of each class of 
shares entitled to vote as a class and of the total outstanding 
shares. Notwithstanding AS 10.06.574 - 1C.06.582, a plan of merger, 
consolidation, or exchange approved under this section before Decem­
ber 19, 1991, may not include a right of shareholders to dissent.

(d) A director or officer of a corporation organized under the 
ac•• [43 U.S.C. 1601 - 1629a] is not personally liable to the contract 
creditors specified in AS 10.06.490 except as otherwise provided by 
law.

* Sec. 59. AS 10.06.960 is amended by adding new subsections to read:
(e) Notwithstanding the provisions of AS 10.06.502 - 10.06.510, 

a corporation organized under the act may amend its articles by a vote 
of the board of directors in order for the corporation to comply with 
the mandatory requirements of the act.

(f) Notwithstanding the other provisions of this chapter, a 
corporation organized under the act is governed by the act to the 
extent the act is inconsistent with this chapter, the corporation may 
take any action, including amendment of its articles, authorized by 
the act, and the action is considered to be approved and adopted if 
approved under the act. An amendment approved under the act and 
delivered to the commissioner under AS 10.06.512 shall be filed by the 
commissioner under AS 10.06.910, and a certificate of amendment shall 
be issued.
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(g) Notwithstanding AS 10.06.358, if there are no retained 
earnings, the directors of a corporation organized under the act may 
declare and pay distributions in cash or property out of its net 
profits for the fiscal year in which the distribution is declared and 
for the preceding fiscal year, except when the corporation is insol­
vent under AS 10.06.3 60. For the purposes of this subsection, a 
corporation's debts include the amounts it is required to distribute 
under 43 U.S.C. 1606(i) and 43 U.S.C. 1606(j). The directors may 
determine the net profits derived froiu the exploitation or liquidation 
of wasting assets without consideration of the depletion of those 
assets resulting from lapse of time, consumption, liquidation, or 
exploitation of the assets, and a distribution declared from those net 
profits shall be described, concurrently with distribution of the net 
profits to shareholders, as a distribution from wasting assets without 
consideration of the depletion of the assets. In this subsection, 
"wasting assets" means timber resources and subsurface estates.

(h) Notwithstanding AS 10.06.358, the directors of a corporation 
organized under the act may, from time to time, distribute to its 
shareholders in partial liquidation a portion of the corporation's 
assets out of capital, in cash or property, except that a distribution

(1) may not be made at a time when the corporation is 
insolvent under AS 10.06.360;

(2) may not be made unless the articles of incorporation 
authorize the board to make the distribution or the distribution is 
authorized by the affirmative vote of the holders of at least two- 
thirds of the outstanding shares;

(3) when made, shall be identified as a distribution in 
partial liquidation and the amount per share shall be disclosed to the 
shareholders concurrently with the distribution.

HCS CSSB 204(Jud) -30-



(i) In this section, "act" means 43 U.S.C. 1601 - 1629e (Alaska 
Native Claims Settlement Act) .

* Sec. 60. AS 10.06.990(12) is amended to read:
(12) "control1' [OR "CONTROLLING INTEREST"] means

(A) owning directly or indirectly, or having the power 
to vote, 25 percent or more of a class of voting securities of a 
corporation subject to this chapter; or

(B) influencing or affecting in any substantive manner 
the election of a majority of the directors or trustees of a 
corporation subject to this chapter;

* Sec. 61. AS 10.06.990 is amended by adding a new paragraph to read:
(47) "entire board" means the total number of directors that 

the corporation has if there are no vacancies.
* Sec. 62. APPLICABILITY TO CERTAIN CORPORATIONS WITH CLASSIFIED DIREC­

TORS. (a) Notwithstanding AS 10.06.453(e) and 10.06.455, if a corporation 
is organized under 43 U.S.C. 1601 - 1629e and if the corporation's bylaws, 
as the bylaws exist immediately before July 1, 1989, contain a provision 
that complies with former AS 10.05 and provides for a board of directors 
consisting of three or fewer classes of directors with terms of office 
extending not longer than the third annual meeting after the directors7 
election, the corporation may continue to elect directors in the classes 
and for the terms provided under the bylaws.

(b) Tl'.e application of (a) of this section terminates if on or after 
July 1, 1989, the corporation modifies or eliminates the provisions of the 
corporation's bylaws on the classification and terms of office of the 
corporation's directors.

(c) Notwithstanding AS 10.06.453(e) and 10.06.455, if a corporation 
is not covered by (a) of this section, if the corporation is organized 
under former AS 10.05, and if the corporation's bylaws, as the bylaws exist
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immediately before July 1, 1989, contain a provision that complies with
former AS 10.05 and provides for a classified board of directors, the 
corporation may continue to elect directors in the classes and for the 
terms provided under the bylaws until July 1, 1994.

* Sec. 63. APPLICABILITY OF CUMULATIVE VOTING PROVISIONS TO CERTAIN 
CORPORATIONS. Notwithstanding AS 10.06.420(d) and 10.06.460(a)(2), if a 
corporation is organized under former AS 10.05 and if the corporation's 
bylaws, as the bylaws exist immediately before July 1, 1989, contain a 
provision that complies with former AS 10.05 and prohibits cumulative 
voting, the corporation may continue to operate without cumulative voting 
until July 1, 1994.

* Sec. 64. AS 10.06.210(1)(L), 10.06.155, and 10.06.230(b) are re­
pealed.

* Sec. 65. This Act takes effect July 1, 1989.

HCS CSSB 204(Jud) -32-



Hand Delivered
May 2, 1989

The Honorable Peter Goll
The Honorable Max F. Gruenberg, Jr.
Cochairs, House Judiciary Committee 
P.O. Box V
Juneau, Alaska 99811

Re: SB 204(Jud) - Suggested Amendments
Dear Representatives Goll and Gruenberg:

In my letter to you dated May 1, 1989, I expressed Sealaska
Corporation's support for two amendments to Senate Bill 204(Jud), which 
amends the new Corporations Code.

Since the transmittal of that letter, Sealaska has reconsidered 
its endorsement of the first proposed amendment, the suggested addition 
of 43 U.S.C. 1606(i) to AS 10.06.960(a)(2)(ii). To remain in accord with 
the Alaska Federation of Natives, which does not support that change, 
Sealaska withdraws its support of this proposed amendment. However, 
Sealaska continues strongly to endorse the change to AS 10.06.358 that 
is the second amendment proposed in the corporation's May 1 letter.

We appreciate your attention to this matter. If you have 
questions about Sealaska's position, please contact Sam Kito, General 
Counsel Chris E. McNeil, or our outside corporate counsel, E. Budd 
S impson.

Sincerely,
SEALASKA CORPORATION

Marlene Johnson 
Chairman of the Board

cc: Byron I. Mallott:
Chris E. McNeil, Jr.
E. Budd Simpson 
Sam Kito 
David P. Wolf

SEALASKA C O R PO R ATIO N  O N E Sealaska Plaza. Jur.eau. Alaska 99801-1276 Phone (907) 586-1512



Representative Peter Goll 
Representative Max F. Gruenberg, Jr. 
Cochairs, House Judiciary Committee 
Alaska House of Representatives 
P. 0. Box V 
Juneau, Alaska 99811

Re: SB 204(Jud) - Suggested Amendments
Dear Representatives Goll and Gruenberg:

Senate Bill 204(Jud), which amends the new Corporations Code, 
passed to the House this morning, and will likely be assigned to 
House Judiciary for consideration. As you know, Sealaska Corpora­
tion's reservations about the new Code and the lack of opportunity 
to amend it have led the corporation to support HB 2 04, which 
simply extends the effective date of the new Code by one year to 
give Native corporations and all other Alaska businesses a chance 
to identify and lobby for necessary amendments.

Both SB 204 (Jud) and the new Code overlook a few areas of 
concern not only to Sealaska Corporation but to Native corporations 
generally. Sealaska proposes two amendments to the bill; for the 
sake of simplicity, our suggested amendments are written as 
amendments to the new Code rather than to any version of the bill, 
and use the legislative bill format for showing deletions and 
insertions.

First, we propose to amend AS 10,06.960(a)(2)(B)(ii) (in the 
bill at page 28) to include as capital those funds obtained by 
Native corporations under 43 U.S.C. 1606(i):

(ii) money, when received under 43 U.S.C. 1605.*. 43 
U.S.C. 1606(i) . and 43 U.S.C. 1608, that is retained by 
the corporation and that is not immediately distributed 
or required to be distributed under 43 U.S.C. 1606(j).

SEALASKA C O R PO R ATIO N  O N ESea la skaP laza .J.neau .A ia ska998n l-1276  Phone(907) 586-1512



Representative Peter Goll 
Representative Max F. Gruenberg, Jr. 
May 1, 1989 
Page 2

43 U.S.C. 1606(i) funds are those received under the ANCSA 
provision that requires division of 70% of certain natural resource 
revenues among all of the Native corporations.

Finally, Sealaska strongly endorse the apparent intent behind 
the suggested amendment of AS 10.06.358 (page 8 of SB 204(Jud)), 
a provision that requires corporations to use generally accepted 
accounting principles ("GAAP") in determining whether distributions 
are permissible. However, Sealaska suggests that the provision be 
revised further to obviate a problem in the new Code for Native 
corporations. The Commission amendment would allow corporations 
to use "fair and reasonable" accounting principles other than GAAP 
when the corporations can prove the fairness and reasonableness of 
the principles used.

The problem the Commission has addressed with its amendment 
is that Native corporations often have a nominal value on their 
books for their land and resource assets, because at the time these 
assets were conveyed to the corporations they were not easily 
valued. GAAP does not allow a corporation to rebook an asset based 
on later information about its value. The former Corporations Code 
addressed this dilemma (in AS 10.05.005(d)) by permitting Native 
Corporations to make distributions out of net income, computed 
without allowance for depletion. If they are required to use only 
GAAP to determine distributions, the corporations' capacity to make 
distributions will be unduly restricted.

The amendment in the current bill does not adequately address 
the Native corporations' distribution problems as created by the 
new Code. No acceptable alternative method of accounting would 
allow the change on the corporate books; instead, Sealaska asks 
that Native corporations be permitted to base their dividend 
determinations on fair valuation of their assets. A requirement 
that the-corporations prove the fairness of the fair valuation 
would negate the intent of the legislation. Sealaska asks that 
this valuation be judqed according to the standard used for any 
other decision of the rporate board of directors.

Sealaska's sugge^ _d amendment would add a new AS 10.06.3 58(c) 
and (d);

(c) For the purpose of this chapter, the amount of a 
distribution payable in property shall be determined on 
the basis of the value at which the property is carried 
on the corporation's financial statements prepared on the



Representative Peter Goll 
Representative Max F. Gruenberg, Jr. 
May 1, 1989 
Page 3

basis of accounting practices and principles that are 
reasonable in the circumstances, or on a fair valuation 
or other method that is reasonable in the circumstances 
[IN ACCORDANCE WITH GENERALLY ACCEPTED ACCOUNTING 
PRINCIPLES].
(d) Only a corporation that classifies its assets as 
current assets and fixed assets under accounting prac­
tices and principles that are reasonable in the circum­
stances. or on a fair valuation or other method that is 
reasonable in the circumstances [GENERALLY ACCEPTED 
ACCOUNTING PRINCIPLES] is governed by (a)(2)(B) of this

The apparent purpose of the Commission's proposed amendment 
to AS 10.06.358 is to alleviate the undue restriction on Native 
corporations' distributions; the above amendment to SB 204(Jud) 
would carry out this purpose.

If you have questions about Sealaska's proposed amendments to 
SB 204(Jud), please contact Sam Kito, General Counsel Chris E. 
McNeil, or our outside corporate counsel, E. Budd Simpson. We will 
be pleased to discuss these changes with you.

cc: Byron I. Mallott
Chris E. McNeil, Jr. 
E. Budd Simpson 
Sam Kito 
David P. Wolf

section

Sincerely
SEALASKA CORPORATION

Marlene Johnson 
Chairman of the Board
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A M E N D M E N T

OFFERED IN THE HOUSE
TO: CSSB 204 (Judiciary)

Page 30, before line 1:
Insert new subsections to read:

"(g) Notwithstanding AS 10.06.358, if there are no retained 
earnings, the directors of a corporation organized under the act may 
declare ' and pay distributions in cash or property out of its net 
profits for the fiscal year in which the distribution is declared and 
for the preceding fiscal yea except when the corporation is insol­
vent under AS 10.06.360. For the purposes of this subsection, a 
corporation's debts include the amounts it is required to distribute 
under 43 U.S.C. 1606(i) and 43 U.S.C. 1606(j). The directors may 
determine the net profits derived from the exploitation or liquidation 
of wasting assets without consideration of the depletion of those 
assets resulting from lapse of time, consumption, liquidation, or 
exploitation of the assets, and a distribution declared from those net 
profits shall be described, concurrently with distribution of the net 
profits to shareholders, as a distribution from wasting assets without 
consideration of the depletion of the assets. In this subsection, 
"wasting assets" means timber resources and subsurface estates.

(h) Notwithstanding AS 10.06.358, the directors of a corporation 
organized under the act may, from time to time, distribute to its 

shareholders in partial liquidation a portion of the corporation's
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assets out of capital, in cash or property, except that a distribution
(1) may not be made at a time when the corporation is

insolvent under AS 10.06.360;

(2) may not be made unless the articles of incorporation 
authorize the board to make the distribution or the distribution is
authorized by the affirmative vote of the holders of at least two- 
thirds of the outstanding shares;

(3) when made, shall be identified as a distribution in
partial liquidation and the amount per share shall be disclosed to the 
shareholders concurrently with the distribution,"

Reletter the following subsection accordingly.

Page 30, following line 26:
Insert new material to read:

"(c) Notwithstanding AS 10.06.453(e) and 10.06.455, if a corporation 
is not covered by (a) of this section, if the corporation is organized 
under former AS 10.05, and if the corporation's bylaws, as the bylaws exist 
immediately before July 1, 1989, contain a provision that complies with
former AS 10.05 and provides for a classified board of directors, the 
corporation may continue to elect directors in the classes and for the 
terms provided under the bylaws until July 1, 1994.

* Sec. 63. APPLICABILITY OF CUMULATIVE VOTING PROVISIONS TO CERTAIN
CORPORATIONS. Notwithstanding AS 10.06.420(d) and 10.06.460(a)(2), if a
corporation is organized under former AS 10.05 and if the corporation's
bylaws, as the bylaws exist immediately before July 1, 1989, contain a
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provision that complies with former AS 10.05 and prohibits cumulative 
voting, the corporation may continue to operate without cumulative voting 
until July 1, 1994."
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LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  March 2, 1989

SUBJECT: Liens for Utility Services
(Work Order No. 16-0949) /

TO: Senator A1 Adams
FROM: Tamara Brandt Cook

Director >'fP
Division of Legal Services

You have asked whether a municipality has the power to im­
pose a lien on real property to secure payment for utility 
services provided by a utility owned by the municipality. A 
municipality probably does have that power under its general 
authority to exercise by ordinance any power not prohibited 
by law. (See AS 29.35.200 - 29.35.220) However, it does 
not have specific authority to establish liens for these 
purposes as is granted under AS 29.45.300 for property tax­
es, AS 29.45.650(e) for sales and use taxes, and AS 29.46.- 
080(c) for special assessments.
The enclosed draft would provide specific authority for a 
municipality to provide for liens for these utility services 
by ordinance. In addition, the enforcement provision now in 
place for foreclosure of property tax liens is made applica­
ble to utility liens under this draft.
TBC:gc:kb
WKG7/083
Enclosure
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Incorporotcd Novimbir 17, 197

enana
State of A laska

February  74, 7989

S e n a to r  Jo h n  B. Coghill 
Alaska S ta te  Leg isla ture  
Pouch V I/VIS 37 00)  
Juneau , AK 99877

B eer  S e n a to r  Coghill, ,l i l l ,  , h '% A  ^
.,s vo v l. v* *1 n

The City h a s  in tro d u ced ' an o rd inance  w hich  c r e a t e s  a lien  
ag ain st  rea l p roperty  If th e  c h a rg e s  f o r  w a te r  and s e w e r  
s e r v ic e s  provided  to  th e  p ro p erty  a re  n o t  paid.

• ;■! 4  A  • „ » U  ’  *
. \  ? 1 .

The S ta te  'su prem e c o u r t  h a s  n eve r  d e c id e d  w h e th e r  a h om e
rule municipality, s u c h  a s  Nenana, h a s  th e  authority  to  c r e a t e
lien s  w ith ou t s ta tu to ry  authority. T h ere  i s  no provision  in
Alaska I or w hich  sp ec if ica lly  p ro h ib its  Nenand f ro m  c re a t in g
t h e s e  l ien s ,  and u nd er th e  s t a t e  co n s t i tu t io n  a hom e ru le
municipality ca n  do anything w hich is  n o t  proh ib ited  by law.

The le g is la tu re  cou ld  easily  reso lv e  the  q u e s t io n  a s  to  th e  
City's authority  by simply making a sm all ch a n g e  in Title  29 -  
sp ec if ica lly  29.35.070. To th is  end  I would s u g g e s t  the  
following addition to S e c t io n  29.35.070. Public Utilities: 
[add itions underlined, d e le t io n s  b ra ck eted J

.. : v* ....
S e c .  29 .35 .070. ■ Public Utilities, [ a j  The a ssem b ly  
actin g  f o r  th e  a rea  o u ts id e  all c i t i e s  in th e  
borough and th e  co u n cil  c c t in g  f o r  th e  a re a  in a  
city  may reg u la te , fix, e s ta b lish ,  and ch a n g e  the  
r a t e s  and c h a rg e s  im p o se d  f a r  a utility s e rv ic e  
provided  to  the  municipality o r  i t s  in h a b ita n ts  by a 
utility th a t  is  n o t  s u b je c t  to reg u la tion  u n d er  /IS 
4 2 .0 5  u n le s s  tha t  utility i s  ex em p ted  fro m  
reg u la tion  u n d e r  /IS 4 2 .0 5 .7 7 7 /a / o r  [d j  -  [k ] .

i * *

{b j  A municipality may provide f o r  a 
re a so n a b le  d e p o s it  f a r  m e t e r s  and s e r v ic e  to  be  
given if  in t e r e s t  is  paid on th e  d e p o s it .

[ c ]  U n le ss  the  utility is  ow ned by the  
m unicipality, all r a t e s ,  c h a rg e s ,  and reg u la tio n s  
e s ta b l is h e d  u nd er th is  s e c t io n  shall b e  e s ta b l ish e d



S e n a to r  Jo h n  B. Coghill, 2 /7 4 /8 9 , Page  2

by o rd ina n ce  and shall b e  re a so n a b le  and p e rm it  a 
fa ir  re tu rn  on In v e s te d  capital.

[ d j  A m unicipality may provide f a r  th e  
c re a t io n ,  reco rd in g , n o t ic e , and f o r e c lo s u r e  of a 
lien an rea l p ro p erty  to s e c u r e  th e  paym ent of  
c h a r g e s  f o r  w ater, se w e r ,  e le c t r ic ,  and o th e r  
u ti l i t ie s  provided to  the property  by th e  
m unicipality, and th e  in te re s t ,  p e n a lt ie s ,  and  
adm in istration  c o s t s  in th e  event of delinquency.
W hen re c o rd e d  the  utility lien h a s  priority aver all 
"other lien s  ex cep t  / 7 / l ien s  f o r  p ro p e rty  ta x e s  and  
s p e c ia l  a s s e s s m e n t s : / 2 / l ien s  th a t  w ere  
p e r f e c t e d  b e fo re  th e  reco rd in g  of the  utility lien  
f o r  a m o u n ts  actually  advanced b e fo re  th e  re co rd in g  
o f  th e  utility l ien ; / 3 ) m e ch a n ic 's  and  
m a teria lm a n 's  l ien s  fo r  w hich  c la im s  o f  lien u n d er  
AS 34 .35 .070  or n o t ic e s  o f  r ight o f  lien u n d e r  AS 
3 4 .3 5 .0 6 0  have b e e n  re c o rd e d  b e fo re  th e  re co rd in g  
o f  th e  utility lien; and (Ul s a le s  and u s e  tax l ien s  
c r e a t e d  under  /IS 2 9 .4 5 .6 5 0  l e i .

[ ( d )J  ( e)  T h is  s e c t io n  a p p lie s  to hom e rule  
and g en era l law m unicipa lities .

S u b s e c t io n  (d )  w hich  is  added  above i s  co p ie d  verbatim  f ro m  
th e  language e n a c te d  by th e  leg is la tu re  la s t  s e s s io n  to  
e s ta b l is h  t h e  priority o f  Hens f o r  de iin gu en t s a le s  and u s e  
ta xe s . The s ta tu te  w hich  w as co p ied  i s  /IS 2 9 .4 5 .6 5 0 /e / .

P lea se  call sh o u ld  you have any q u e s t io n s ,  b u t  ba sica lly  all we 
a re  trying to  do h e re  is  make everyone re s p o n s ib le  f o r  th e ir  
own bills. T h ere  are always so m e  utility c u s t o m e r s  who d o n ’t 
f e e l  ob lig a ted  to pay, and th is  e f fo r t  would help in co l le c t in g  
p a s t  du e  a c c o u n t s .

S in cere ly ,

Steve  Bainbridge  
City A dm inistrator

cc Representative Richard Shultz



P.O. box  aa iO d  
NORTH POLE, ALA8KA 
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p h o n e i  # 0 7 - 4 a a - a a e i

A T  Y O U R  S E R V I C E

March 21, 1989

The Honorable Senator Jack Coghill 
P. 0. Box V ;
Juneau, Alaska 99811 I
Re: SB 207, Municipal Utility Liena

i

Dear Jack: i
Just a short note to let you know that we are in receipt 

of and support Senate Bill 207. As you are well aware, 
collection of utility chargee ha* posed a major problem for small 
municipalities. Often, the only remedy is Small Claims Court. 
In instances where the celinquent party has left the area, there 
is little recourse.

The provisions of SB 207 would take tremendous strides 
toward alleviating this problem. You have the full support of 
The City of North Pole. Please let us know to whom we may make 
further contacts to aid in passage.

Carleta Lewis
Mayor, City of North Pole

CL/kl



NOME JO IN T U T IL IT Y  SYSTEM 

RESOLUTION 8 9 -0 9

A RESOLUTION SUPPORTING SENATE B IL L  NO. 2 0 7 ,
AN ACT RELATING TO LIEN S ON REAL PROPERTY TO SECURE PAYMENT 
FOR SERVICES PROVIDED BY A U T IL IT Y  OWNED BY A M UNICIPALITY

WHEREAS, there is a Senate Bill No, 207 in the Legislature of' the
State of Alaska Sixteenth Legislature - First Session, and

WHEREAS, this Bill is "An Act relating to liens of real property to
secure payment for services provided by a utility owned by a 
municipality.", and

WHEREAS, the Nome Joint Utility Board would like to go on record as
being in support of this Bill,

NOW THEREFORE BE IT RESOLVED that the Nome Joint Utility Board, 
sitting in Regular Session on March 21 * 19S9, supports Senate Bill No, 
207, An Act Relating to Liens on Real Property to Secure Payment for 
Services Provided by a Utility Owned by a Municipality.

SIGNED THIS 2  1 DAY OF m f i R L b f_________, 1989 AT NOME, ALASKA,

'\

/ ✓
Stan Sobocienski, Chairman 
NOME JOINT UTILITY BOARD

T T C Q T
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ALASKA PUBLIC UTILITIES COMMISSION /
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT /

STEVECQWPER, GOVERNOR

420 " l "  STREET 
SUITE 100
ANCHORAGE. ALASKA 99501 
(907) 276-6222

ALASKA PUBLIC UTILITIES COMMISSION

COMMENTS ON CSSB 207

April 11, 1989

cssb 207 authorizes a municipality to create a lien on real prop­
erty to secure payment for service# provided by a municipally- 
owned utility. The bill further provides that the lisn may be 
enforced in the same manner as a property tax lien.

The public policy issue of what authority should be given to 
governmental entities, such as municipalities, to collect money 
from its citizens is appropriately resolved by the Legislature. 
The Commission would point out, however, that CSSB 207 provides 
municipalities, in their role as utilities, with significantly 
greater recourse against consumer/citizens than is generally al­
lowed public utilities by regulatory commissions, courts, and 
legislatuz'es.

The commission has adopted specific rules and regulations regard­
ing the billing and collection practices of electric and tele­
phone public utilities, and those rules and regulations are 
applicable to those municipally-owned utilities which are subject 
to economic regulation by the Commission. CSSB 207 craatas the 
potential that the billing and collection practices adopted by 
municipalities for certain utilities will conflict with the reg­
ulations established by the Commission.



The problem raised by the city of Nenana which resulted in this 
legislation was limited to collection of charges for water and 
sewer service. The Commission notes that payment and collection 
of rates for sewer and water service has traditionally been han­
dled somewhat differently than for other utilities. For example, 
landlords generally remain responeible for water and sewer ser­
vice, while tenants generally obtain and pay for other utility 
services, in addition, it may not be practical to use discon­
tinuance of service- as a means to secure against loss for non­
payment, Thus, the Commission believes that it might be 
preferable if any legislation on this subject were limited to the 
problem raised by the City of Nenana involving water and sewer 
service.
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IN THE SENATE
HOUSE CS FOR CS FOR SENATE BILL NO. 207 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act'entitled: "An Act relating to liens on real property to secure

payment for services provided by a utility owned by a
i

• municipality."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.35.070 is amended by adding a new subsection to
read:

(e) A municipality may by ordinance provide for creation, re­
cording, and notice of a lien on real property to secure payment for 
sewer and water services provided by a utility owned by the mur ci- 
pality and for the interest, penalties, and administration costs 
charged in the event of delinquency. The lien may be enforced as 
provided in AS 29.45.320 - 29.45.490 for enforcement of a property tax 
lien, but the lien does not have priority over other liens recorded 
before it or over liens for property taxes, sales and use taxes, or 

special assessments.
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BY THE COMMUNITY AND 
IN THE SENATE REGIONAL AFFAIRS COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 207 (C&RA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to liens on real property to secure

payment for services provided by a utility owned by a 
municipality."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 29.35.070 is amended by adding a new subsection to 

read:
(e) A municipality may by ordinance provide for creation, re­

cording, and notice of a lien on real property to secure oayment for 
sewer and water services provided by a utility owned by the munici­
pality and for the interest, penalties, and administration costs 
charged in the event of delinquency. The )ien may be enforced as 
provided in AS 29.45.320 - 29.45.490 for enforcement of a property tax 
lien.

- 1 - HCS CSSB 207(C&RA)
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3 AAC 52.445 A l a s k a  A d m i n i s t r a t i v e  C o d e  3 AAC 52.445

(b) A utility shall inform customers applying for levelized billing as 
to how the levelized billing estim ate was developed; how levelized 
billing will impact a customer’s monthly utility bill; and tha t the 
utility may adjust the customer’s monthly levelized bill under (c) of 
this section.

(c) A utility shall adjust a customer’s levelized billing annually, or 
more frequently if the utility’s estim ate of the customer’s usage or cost 
varies significantly from the customer’s actual usage or cost. The util­
ity or the customer may initiate the adjustment for causes including 
weather and ra te  changes.

(d) In the case of an overcollection determined a t the time of the 
annual adjustment required by (c) of this section, a term ination of 
service, or a term ination of the levelized billing plan, a utility shall 
immediately refund or credit the  excess payment to the customer ac­
count, as appropriate.

(e) A utility may not refuse enrollment in levelized f illing to a 
customer whose current bill a t  the time of enrollment is past due or 
delinquent if the customer enters into a deferred payment agreement, 
as described in 3 AAC 52.445. (Eff. 1/1/87, Register 100)

A uthority : AS 42.05.141 
AS 42.05.151 
AS 42.05.291

3 AAC 52.445. DEFERRED PAYMENT AGREEMENTS, (a)
For a residential customer who demonstrates tha t economic hardship 
prevents payment in full of a delinquent bill, a utility may not refuse 
to restore or continue service unless the customer refuses to agree to 
or comply with a deferred payment plan meeting the requirements of 
this section.

(b) A deferred payment agreement between a  utility and a residen­
tial customer m ust provide th a t service will continue if the customer 
meets all of the following conditions:

(1) the customer agrees to pay one-third, or less at the option of 
the utility, of the outstanding bill a t the time the parties enter into 
the  deferred payment agreement;

(2) the customer agrees to pay all future bills for utility service in 
accordance with the effective billing and collection tariffs of the 
utility; and

(3) the customer agrees to pay the remaining outstanding bal­
ance In installments over a period not to exceed 12 months.
(c) The duration of a deferred payment agreement must be at least 

three months unless the customer agrees to a shorter period.
(d) A utility may include provisions for deferred payment agree­

ments with non-residential customers in its tariff, or may negotiate 
them by special contract.
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(e) In determining a reasonable deferred payment schedule, a util­
ity and custo.ner shall consider the following conditions, a list of 
which must be presented to the customer:

(1) size of the delinquent account;
(2) customer’s ability to pay;
(3) customer’s payment history;
(4) length of time, the debt has been outstanding;
(5) circumstances th a t resulted in the outstanding debt; and
(6) any other relevant factors related to the circumstances of the 

customer.
(f) A deferred payment agreement m ust be in writing and must be 

signed by the customer and an  authorized utility representative. A 
deferred payment agreement may include a finance charge as speci­
fied in the utility’s effective tariff, but the charge may not exceed that 
allowed by AS 45.45.010(a).

(g) A utility shall offer comparable terms and conditions to cus- 
tomeio with sim ilar payment problems.

(h) If a customer fails to fulfill the terms of a deferred payment 
agreement, the utility may disconnect service under 3 AAC 52.450(d). 
The utility may offer a subsequent deferred payment agreement be­
fore disconnecting the customer’s service. (Eff. 1/1/87, Register 100)

A uthority: AS 42.05.141 
AS 42.05.151 
AS 42.05.291

3 AAC 52.450. DISCONNECTION OF SERVICE, (a) A utility 
may disconnect service to a customer without advance written notice 
under the following conditions:

(1) an immediate hazard exists which threatens the safety or 
.lealth of the customer or the general population or the utility’s 
personnel or facilities;

(2) the utility has evidence of meter tampering or fraud by the 
customer; or

(3) a customer has failed to comply with the curtailment proce­
dures imposed by a utility during emergency supply shortages, 
(b) A utility may commence disconnection procedures in accordance

with the notice requirements of (c) of this section for any of the follow­
ing reasons:

(1) failure of the customer to pay for utility service within 55 
days after initial rendering of the bill unless the customer has en­
tered into a deferred payment agreement;

(2) failure of the customer to meet or maintain the utility's de­
posit requirements;

(3) knowing and continued failure of the customer to provide the 
utility with reasonable access to its meter, equipment, or property;

4 8 9
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3 AAC 52.450 A l a s k a  A d m i n i s t r a t i v e  C o d e  3 AAC 52.450

(4) customer breach of a special contract between the utility and 
customer for utility service; or

(5) necessity of the utility to comply with an order or regulation 
of any governmental agency with proper jurisdiction.
(c) The following notice requirements apply to service disconnec­

tions permissible under (b) of this section:
(1) Except as provided in (2) of this subsection and in (d) of this 

section, a utility shall, at least 15 days before the scheduled date of 
disconnection, mail or deliver to the customer a written notice of its 
intont to disconnect service. A copy of the term ination notice must 
ba simultaneously forwarded to any third party designated by the 
customer on a service application. The notice must contain, a t a 
minimum, the following information:

(A) the name and address of the customer whose service is to be 
disconnected and the service address, if different;

(B) the date on or after which service will be disconnected un­
less the customer takes appropriate action;

(C) an explanation of the reason for the proposed disconnection, 
including, if appropriate, a statem ent of the amount of the delin­
quent bill which the customer has failed to pay in accordance with 
the payment policy of the utility;

(D) if disconnection is premised on payment delinquency,
(i) a statem ent advising the customer to contact the utility 

for information regarding deferred payment and other proce­
dures th a t the utility may offer to avoid disconnection of the 
customer's service; and

(ii) a list of any governmental or social assistance agencies, 
of which the utility is aware, tha t may offer energy assistance 
to qualified needy customers;
(E) a specific request tha t if a  customer's residence is occupied 

by a person seriously ill, elderly, handicapped, or dependent on 
life support systems, the customer should notify the utility imme­
diately of tha t circumstance for consideration in avoiding discon­
nection;

(F) a statem ent advising the customer tha t the utility’s stated 
reason for the termination of service may be disputed and poten­
tially resolved by contacting the utility a t a specific address or 
telephone number;

(G  ̂ a statem ent that the utility retains the right to terminate 
service, after allowing a customer who disputes a bill the opportu­
nity for a meeting, if the utility continues to find tha t the reason 
for the disconnection is just;

(H) the telephone number and address of the commission and a 
statem ent that the customer may file a complaint with the com­
mission under 3 AAC 48. 120 or 3 AAC 48.130 if not satisfied
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3 AAC 52 .450  C o m m erce  a n d  E c o n . D e v . 3 AAC 52.450

w ith the utility’s response or resolution of a  contested bill or tariff 
provision; and

(I) the am ount of the utility’s tariffed charges for disconnection 
and reconnection of service.
(2) If a utility has been informed th a t a residence is occupied by a 

person seriously ill, elderly, handicapped, or dependent on life sup­
port systems, the utility shall provide the notice required by (1) of 
th is subsection a t  least 30  days before the scheduled date of discon­
nection. In  any case in which a utility is notified after issuance of a 
term ination notice that a customer’s residence is occupied by a per­
son seriously ill, elderly, handicapped, or dependent on life support 
systems, the utility  shall extend the disconnection date by 15 days 
and notify the customer of the extension.

(3) Not less than  three working days prior to disconnection, the 
u tility  shall attem pt personal contact with the customer either by 
telephone or by visit of an authorized utility representative to the 
premises. If  by telephone, the utility shall attem pt to make contact 
no less than  three times a t various periods in the day. A utility shall 
keep records of all attempted, and completed telephone contacts, 
showing a t least the time, the person making the attempt, and the 
outcome. If  by visit to the premises, the utility’s authorized repre­
sentative shall hand-deliver a "Shut-Off Notice” to the customer or, 
if no personal contact is possible, leave the notice in a prominent 
place. The "Shut-Off Notice” or completed telephone call must pro­
vide the customer with the following information:

(A) the name and address of the "ustomer and the service ad­
dress, if  different;

(B) a concise statem ent of the reasons for the impending dis­
connection of service;

(C) the date on or after which service will be disconnected;
(D) the business office telephone number, after-business-hours 

telephone number if applicable, and the address of the utility 
where the customer may pay the delinquent bill, enter into a 
deferred payment agreement, or file a bill dispute complaint; and

(E) the amount of the charges for disconnection and reconnec­
tion of service.
C4) If a utility knows that a landlord/tenant relationship exists, 

the following additional provisions apply:
(A) For individually metered premises where the landlord is 

the customer and the notice period provided for in (I) — (3) of this 
subsection has expired, the utility shall notify the tenant in writ­
ing of the option of subscribing for service in the tenant’s own 
name. However, the utility may not attem pt to recover from the 
tenant or condition service to the tenant on the payment of any 
outstanding bills or other charges due from the outstanding ac­
count of the landlord. If, however, the tenant has a previously
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outstanding balance at the same service address, the utility may 
condition service to that tenant on terms acceptable to the utility 
for repayment of the outstanding balance plus a deposit in compli­
ance with the utility’s tariff. If the tenant declines to subscribe for 
individual service, or arrange for payment of the delinquency if 
applicable, within 10 days after written notice by the utility is 
mailed or delivered to the tenant, the utility may disconnect ser­
vice without further notice.

(B) For master-metered premises where the landlord is the cus­
tomer and the notice period provided for in (1) —(3) of this subsec­
tion has expired, the utility shall give individual notice of the 
pending disconnection to each tenant served through the master 
meter a t least 14 days before disconnection.

(C) If the tenant is the customer and the notice period provided 
for in (1) — (3) of this subsection has expired, the utility shall 
notify the landlord in writing of the option of subscribing for the 
service provided a t the tenant’s premises. However, the utility 
may not attem pt to recover from the landlord or condition service 
to the landlord on the payment of any outstanding bills or other 
charges due from the outstanding account of the tenant. If, how­
ever, the landlord has a previously outstanding balance a t the 
same service address, the utility may condition service to that 
landlord on terms acceptable to the utility for repayment of the 
outstanding balance plus a deposit in compliance with the util­
ity’s tariff. If the landlord declines to subscribe for service, or 
arrange for payment of the delinquency if applicable, within 10 
days after written notice by the utility is mailed to the landlord, 
then the utility may disconnect service without further notice.

(d) At least three working days before disconnection, a utility shall 
give written or telephone notice of disconnection, in accordance with
(C)(3) of this section to a customer who has failed to comply with a 
deferred payment agreement.

(e) Within 10 days after the date specified on a "Shut-Off Notice”, a 
utility may, without further notice, disconnect service to a customer 
between the daily business hours of 8:00 a.m. on Monday to 5:00 p.m. 
on Thursday. Service may not be disconnected on a Friday or a day 
preceding a holiday.

(f) A utility may not disconnect service to a customer for any of the 
following reasons:

(1) delinquency in payment for services rendered to a  prior cus­
tomer a t the premises where service is being provided, except in the 
instance where the prior customer continues to reside on the prem­
ises;

(2) failure of the customer to pay for services or equipment not 
regulated by the commission;
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(3) nonpayment of a bill related to another class of service a t a 
different service location;

(4) the customer disputes the amount due on the delinquent ac­
count, complies with the utility’s tariffed rules on customer bill 
disputes, and the dispute remains under investigation by the utility 
or by the commission; however, a customer shall pay any undis­
puted amount, and the utility may proceed to disconnect service in 
accordance with this section for failure to pay any undisputed 
amounts; or

(5) the customer is unable to pay the full delinquent amount due, 
qualifies under the u tility’s tariffed eligibility requirements for de­
ferred payment agreements, and is in compliance with a signed, or 
is in the process of timely negotiating a, deferred payment agree­
ment.
(g) A utility may remove any or all of its property installed on a 

customer’s premises upon disconnection of service.
(h) A utility shall restore service within three working days after 

correction of the conditions tha t resulted in the disconnection. Correc­
tion includes execution of a deferred payment agreement. If service is 
restored during a period other than regular working hours a t the 
customer’s request, the utility may impose an after-hours charge for 
reconnection.

(i) Each utility shall m aintain a record of each disconnection of 
service, including the reason for the disconnection. This record must 
be maintained for two years and must be available for commission 
inspection. (Eff. 1/1/87, Register 100)

A uthority: AS 42.05.141 
AS 42.05.151 
AS 42.05.291

3 AAC 52.455. LINE EXTENSIONS AND SERVICE CON­
NECTIONS. (a) A utility 's tariff for line extensions and service con­
nections, or, if appropriate, special contracts under 3 AAC 48.390, 
must include the following:

(1) the amount of the costs, maximum footage, or equipment al­
lowance for a line extension and a service connection, to be provided 
by the utility a t no charge; the utility may specify different allow­
ances for different customer classes;

(2) a requirement, subject to the provisions of (3) and (4' of this 
subsection and to (c) and (d) of this section, tha t a customer request­
ing a line extension or service connection must pay all costs which 
exceed the amount for which the utility is responsible under (a)(1) of 
this section;

(3) a statem ent tha t the customer is not responsible for the cost of 
system upgrade that is incidentally the result of the customer’s
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A rticle 3. A dditional Pow ers.

S e c t i o n
210. Second class borough powers

Sec. 29.35.210. Second class borough  pow ers, (a) A second 
class borough may by ordinance exercise the following powers on a 
nonareawide basis:

(1) provide transportation systems;
(2) regulate the offering for sale, exposure for sale, sale, use, or 

explosion of fireworks;
(3) license, impound, and dispose of animals;
(4) provide garbage, solid waste, and septic waste collection and 

disposal;
(5) provide air pollution control in accordance with AS 46.03.140 — 

46.03.230;
(6) provide water pollution control;

§ 29.35.070

A r t i c l e
1. General Powers <§ 29.35.070)
3. Additional Powers (§ 29.35.210)
8. Hazardous Chemicals, Materials, and Wastes (§§ 29.35.500, 29.35.520, 29.35.530, 

29.35.560, 29.35.590)

A rticle 1. G eneral Pow ers.

S e c t io n
70. Public utilities

Sec. 29.35.070. P ub lic  u tilities, (a) The assembly acting for the 
area outside all cities in the borough and the council acting for the 
area in a city may regulate, fix, establish, and change the rates and 
charges imposed for a utility service provided to the municipality or 
'ts  inhabitants by a utility tha t is not subject to regulation under AS 
42.05 unless tha t utility is exempted from regulation under AS 
42.05.711(a) or (d) — (k).

(b) A municipality may provide for a reasonable deposit for meters 
and service to be given if interest is paid on the deposit.

(c) Unless the utility is owned by the municipality, all rates, 
charges, and regulations established under this section shall be estab­
lished by ordinance and shall be reasonable and permit a fair return 
on invested capital.

(d) This section applies to home rule and general law municipali­
ties. (§ 10 ch 74 SLA 1985)

E dito r 's  notes. — This section is set 
out to correct an error in enactment.

M u n i c i p a l  G o v e r n m e n t § 29.35.210

C h a p te r  35. M u n ic ip a l P o w ers  a n d  D uties.
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Senate Finance Committee
P.O. Box V • Juneau, Alaska 99811 • (907) 465-4985

Se n a to r  J o h n e  B in k le y

Finance Committee 
Co-Chairman

M E M O R A N D U M January 12, 1990

TO: Representative Red Boucher 
Chairman, House State Affairs Committee

FROM: Senator Johne Binkle

RE: SB 226, relating to misconduct involving possession of a firearm

The above-referenced bill is scheduled to be heard before your committee on 
Wednesday. January 17. If this bill were to become law, a person who commits 
criminal trespass in the first degree while under the influence of drugs or alcohol and 
who has a gun on his person would be guilty of misconduct involving possession of a 
firearm in the first degree. That offense is a Class C felony and would be subject to a 
penalty of up to $50,000 and 5 years in jail.

First degree criminal trespass is entering and remaining in a person's home or 
land unlawfully. I've attached copies of the appropriate statutes for your easy 
reference.

Guns and alcohol or drugs don't mix under any circumstances. But to have a 
person in this condition in your home or on your property without your permission or 
consent is a frightening and potentially dangerous situation.

I appreciate your willingness to schedule this bill so quickly. Due to a 
scheduling conflict, Janice Adair of my staff will attend the meeting to answer any of 
the members’ questions.



9 11.61.200 Ai-aska Statutes 9 11.61.200

(b) It is sn  afnrm ntive defense to n prosecution under (a)(1) of th is 
section th a t

(1) the defendant took reasonable steps to remove the substance 
from the  highway; and

(2) no person suffered physical injury as a resu lt of the presence of 
the substance on the highway.

(c) Obstruction of highways is a class B misdemennor. (5 7 ch 166 
SLA 1978)

Collateral references. — 39 Am. Jur.
2d. Highways. Strrels and Bridges,
55 281-310.

39A C.J.S.. Highways. 55 217-231.

A rtic le  2. W eapons a n d  E xplosives.
8ectlon Section
200. Misconduct involving weapons in the 230. Possession of burglary tools

first degree 240. Criminal possession of explosives
210. Misconduct involving weajKins in the 250. Unlawful furnishing of explosives

second degTee 
220. Misconduct involving weapons in the 

third degree

Collateral references. — Validity and 
construction of gun control laws, 28 
ALR3d 845.

Sec. 11.61.200. M isco n d u c t invo lv ing  w ea p o n s  in  th e  f irs t 
d eg ree , (n) A person commits the crime of misconduct involving 
weapons in the first degree if the person

(1) knowingly possesses a firearm  capable of being concealed on 
one’s person after having been convicted of a felony by a court of th is 
state , a court of the United States, or a court of another sla te  or te rr i­
tory;

(2) knowingly sells or transfers a firearm capable of being concealed 
on one's person to a person who has been convicted of a felony by a court 
of th is state , a court of the United States, or a court of another stnte or 
territory;

(3) m anufactures, possesses, transports, sells, or transfers a 
prohibited weapon;

(4) knowingly sells or transfers a firearm to another whose physical 
or m ental condition is substantially  impaired os a result of the intro­
duction of an intoxicating liquor or drug into th a t other person’s body;

(5) removes, covers, oilers, or destroys the m anufacturer's serial 
num ber on n firenrm with intent to render the firearm untrnrenhle; or

9 11.61.200 CniMWAt.LAw 9 11.61.200

(6) possesses a firearm  on which the m anufacturer’s serial num ber 
has been removed, covered, altered, or destroyed, knowing th a t the 
serial num ber has been removed, covered, altered, or destroyed with 
the in ten t of rendering the firearm  uulraceable.

(b) I t  is an affirm ative defense to a prosecution under (a)(1) or (2) of 
th is section th a t

(1) the person convicted of the prior offense on which the action is 
based received a pardon for th a t  conviction;

(2) the underlying conviction upon which the action is based has 
been se t aside under AS 12.55.085 or as a resu lt of post-conviction 
proceedings; or

(3) a  period of five years or more has elapsed between the date of the 
person's unconditional discharge on the prior offense and the dote of 
the possession, sale, or transfer of the firearm .

(c) I t is an  affirm ative defense to a  prosecution under (a)(3) of this 
section th a t the m anufacture, possession, transportation , sale, or 
transfer of the prohibited weapon waB in accordance w ith registration 
under 26 U.S.C. 5801-5872 (N ational F irearm s Act).

(d) The provisions of (a)(3) of this section do not apply to a peace 
officer acting w ithin the scope and au thority  of the officer’s employ­
ment.

(e) As used in th is  section,
(1) "prohibited weapon" m eans any

A i (A) explosive, incendiary, o r noxious gas
M  (i) m ine or device th a t is designed, made, or adapted for the purpose
J  of inflicting serious physical iqjury or death;

(ii) rocket, o ther th an  an  emergency flare, having a propellant 
charge of more than  four ounces;

(iii) bomb;
(iv) grenade;
(B) device designed, m ade, or adapted to muflle the  report of a 

firearm;
(C) m etal knuckles;
(D) sw itchblade or g ravity  knife;
(E) firearm  th a t is capable of shooting more than  one shot 

; autom atically, w ithout m anual reloading, by a single function of the
\  4 trigger; or

(F) rifle w ith a barrel length  of less than  16 inches, shotgun with a 
barrel length  of less than  18 inches, or firearm  made from a rifle or 
shotgun which, as modified, has an overall length of less than 26 
inches; '

(2) "unconditional discharge" has the  m eaning ascribed to it in AS 
12.55.185.

(0 Misconduct involving weapons in the first degree is a class C 
felony. (9 7 ch 166 SLA 1978)



Sec. 11.46.310. B urglary  In the second degree, (a) A person 
commits the crime of burglary in the second degree if the person enters 
or remains unlawfully in a building with intent to commit a crime in 
the building.

(b) Burglary in the second degree is a class C felony. (5 4 ch 166 SLA 
1978)

5 11.46.310 Alaska S t a t u t e s  5 11.46.330

NOTES TO DECISIONS

F o r cases co n stru in g  fo rm er law , r-ce 
notes to AS 11.46.300, analysis line II.

A pplied in McManncrs v. S tate, Ct. 
App. Op. No. 123 (File No. 60651. 650 P.2d 
41411982); Linn v. Stale. Ct. App. Op. No. 
210 (File Nos. 6163, 6188), 65S P.2d 150 
11983).

Q uoted in Kirby v. S tate. Ct. App. Op. 
No. 117 IFile No. 5738). 649 P.2d 963 
H982I.

C ited in Ozenna v. S tate, Sup. Ct. Op. 
No. 2209 (File No. 4748), 619 P.2d 477 
(1980); Zurfluh v. State, Sup. Ct. Op. No. 
2238 (File No. 4697), 620 P.2d 690 (1980); 
Kanipo v. State. Sup. Ct. Op. No. 2242 
(File No. 4993), 620 P.2d 678119801; Nix v. 
S tale,C t. App. Op No.008 (File No. 4879). 
624 P.2d 825 (19811; Kotoies v. Stale, Ct. 
App. Op. No 2321 File No 6782'. 660 P.2d 
119911983).

Sec. 11.46.330. Crim inal trespass in the first degree.'a> A per- 
I son commits the crime of criminal trespass in the first degree if the 

person enters or remains unlawfully 
(ll on land with intent to commit a crime on the land; or 
(2) in a dwelling. *
<bl Criminal trespass in the first degree is a class A misdemeanor. 

(S 4 ch 166 SLA 1978: am $ 12 ch 102 SLA 1980)

Effect o r am endm ents. — The 1980 
nmondmcnt substituted "land'' fur "leal 
property" nt the beginning of paragraph 
(II in aubscction (a), and substituted "the 
land" for "that real property” near the end 
of paragraph (1) in subsection (a).

C ollateral references. — 35 Am. Ju r. 
2d, Forcible Entry and Detainer, 55 58 — 
01; 52 Am. Ju r. 2d, Malicioua Mischief, 5 1 
et scq.; 75 Am. Jur. 2d, Trespass, 55 86 — 
94.

36 C J.S . Forcible Entry and Detainer, 
5 1 e t 6eq.; 54 C J.S . Malicious Mischief, 
5 1 e l ccq.; 87 C J.S . Trespass 55 140 — 
165.

Forcible detainer or trespass, where 
entry wae peaceable, 49 ALR 597.

Right to use force to obtain possession of 
renl propel tv tu wliiili une is entitled, 141 
ALR 273.

Validity, construction, and application 
of statutes or ordinances penalizing one 
who enters or remains in dwelling aller 
having been forbidden to do so, 146 ALR 
655.

Injunction against repeated or 
continuing tre. passes on renl properly, 60 
ALR2d 310.

Uninvited entry into another’s living 
quarters as inva. ion of privncv. 56 ALR3d 
434.

Sec. 11.40,330. Crim inal trespass in the second degree, (a) A
person commits the crime of criminal trespass in the second degree if 
the person enters or remains unlawfully

(1) in or upon premises; or
(2) in a propelled vehicle.

S 11.46.340 Criminal Law § 11.46.350

(b) Criminal trespass in the second degree is a class B misdemeanor. 
(5 4 ch 166 SLA 1978)

Cross reference*. — For provisions sonsble cause to believe that the person 
authorizing arrest without w arrant in cer- has committed a crime under this section, 
tain cases where the police oflicer has res* see AS 12.25.030(b).

NOTES TO DECISIONS

Cited in Moxie v. State. Ct. App. Op. No.
246 (File No. 7192), 662 P.2d 990 (1983).

Sec. 11.46.340. Defense: em ergency use of prem ises. In n pros­
ecution under AS 11.46.300,11.46.310,11.46.320, or 11.46.330(a)(1), it 
is an affirmative defense that

(1) the entry, use, or occupancy of premises or use of personal prop­
erty on the premises is for an emergency in the case of immediate and 
dire need; and

(2) as soon a reasonably practical alter the entry, use, or occupancy, 
the person contacts the owner of the premises, the owner’s agent or, if 
the owner is unknown, the nearest state or local police agency, and 
makes a report of the time of the entry, use, or occupancy and any 
damage to the premises or personal property, unless notice waiving 
necessity of the report is posted on the premises by the owner or the 
owner’s agent. (§ 4 ch 166 SLA 1978)

Sec. 11.46.350. Definition, (al As used in AS 11.46.300 — 
11.46.350, unless the context requires otherwise, "enter or remain 
unlawfully" means to

(1) enter or remain in or upon premises or in a propelled vehicle 
when the premises or propelled vehicle, a t the time of the entry or 
remaining, is not open to the public and when the defendant is not 
otherwise privileged to do so;

(2) fail to leave premises or a propelled vehicle that is open to the 
public after being lawfully directed to do so personally by the person 
in charge; or

(3) enter or remain upon premises or in a propelled vehicle in viola­
tion of a provision in an order issued under AS 25.35.010(b) or 
25.35.020.

(b) For purposes of this section, a person who, without intent to 
commit a crime on the land, enters or remains upon unimproved and 
apparently unused land, which is neither fenced nor otherwise enclosed 
in a manner designed to exclude intruders, is privileged to do so unless

(1) notice against trespass is personally communicated to that per­
son by the owner of the land or some other authorized person; or

(2) notice against trespass is given by posting in a reasonably con­
spicuous manner under the circumstnnces. (§ 4 ch 166 SLA 1978; nm 
§ 9 ch 61 SLA 1982)



§ 11 .8 1 .9 0 0 A l a s k a  S t a t u t e s § 11 .81 .900

(10) "culpable mental sta te” means "intentionally”, "knowingly", 
"recklessly”, or with "criminal negligence", as those terms are defined 
in (a) of this section;

(11) "dangerous instrum ent” means any deadly weapon or anything 
which, under the circumstances in which it is used, attempted to be 
used, or threatened to be used, is capable of causing death or serious 
physical injury;

(12) "deadly force” means force which the person uses with the 
intent of causing, or uses under circumstances which he knows create 
a substantial risk of causing, death or serious physical injury; "deadly 
force” includes intentionally discharging or pointing a' firearm in the 
direction of another person or in the direction in which another person 
is believed to be and intentionally placing another person in fear of 
imminent serious physical injury by means of a dangerous instrument;

(13) "deadly weapon” means any firearm, or anything designed for 
and capable of causing death or serious physical injury, including a 
knife, an axe, a club, metal knuckles, or an explosive;

(14) "deception” means to knowingly
(A) create or confirm another’s false impression which the defendant 

does not believe to be true, including false impressions as to law or 
value and false impressions as to intention or other state of mind;

(B) fail to correct another’s false impression which the defendant 
previously has created or confirmed;

(C) prevent another from acquiring information pertinent to the 
disposition of the property or service involved;

(D) sell or otherwise transfer or encumber property and fail to dis­
close a lien, adverse claim, or other legal impediment to the enjoyment 
of the property, whether or not that impediment is a m atter of official 
record; or

(E) promise performance which the defendant does not intend to 
perform or knows will not be performed;

(15) "defense", other than an affirmative defense, means that
(A) some evidence must be admitted which places in issue the 

defense; and
(B) the state then has the burden of disproving the existence of the 

defense beyond a reasonable doubt;
(16) "drug" has the meaning ascribed to it in AS 11.71.900(9);
(17) "dwelling” means a building that is designed for use or is used 

as a person’s permanent or temporary home or place of lodging;
(18) "explosive” means a chemical compound, mixture, or device 

that is commonly used or intended for the purpose of producing a 
chemical reaction resulting in a substantially instantaneous release of 
gas and heat, including dynamite, blasting powder, nitroglycerin, 
blasting caps, and nitrojelly, but excluding salable fireworks as defined 
in AS 18.72.050, black powder, smokeless powder, small arms 
ammunition, and small arms ammunition primers;

198



Se n a to r  Jo h n e  B in k le y

Senate Finance Committee
P.O. Box V • Juneau, Alaska 99811 • (907) 465-4985

Finance Committee 
Co-Chairman

M E M O R A N D U M January 25, 1990

TO: Representative Peter Goll ̂
Representative Max Gruenberg 
Co-Chairmen, House Judiciary Committee

FROM: Senator Johne Binkley

RE: SB 226, relating to misconduct involving possession of a firearm

The above-referenced bill has been referred to your committee. If this bill were 
to become law, a person who commits criminal trespass in the first degree while under 
the influence of drugs or alcohol and who has a gun on his person would be guilty of 
misconduct involving possession of a firearm in the first degree. That offense is a 
Class C felony and would be subject to a penalty of up to $50,000 and 5 years in jail.

First degree criminal trespass is entering and remaining in a person's home or 
land unlawfully. I've attached copies of the appropriate statutes for your easy 
reference.

Guns and alcohol or drugs don't mix under any circumstances. But to have a 
person in this condition in your home or on your property without your permission or 
consent is a frightening and potentially dangerous situation.

i would appreciate your scheduling this bill for hearing before your committeo. 
Please let Janice Adair of my staff know when you will be able to hear SB 226. Thank 
you.
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§ 11.61.200 A l a s k a  S t a t u t e s S 11.61.200 § 11.61.200 C r im in a l  L aw § 11.61.200

lb) It is an affirmative defense to a prosecution under (alt 1 • of this 
section that

(II the defendant took reasonable steps to remove the substance 
from the highway: and 

■ 2) no person suffered physical injury as a result of the presence of 
the substance on the highway,

(cl Obstruction of highways is a class II misdemeanor. * 7 ch 166 
SLA 19781

Cnllntcrnl re ferences. at1 Am -In:
*2ti. Highways. .Streets met Bridge. 
i l  281.110 

,1'JA C J  S lliehwnt - : t  217 .Ml

Article 2. Weapons unci Kxplnsives.
Section Section
20(1. Misconduct m v i i l v i n i * t i t  ii ' 2-1u. l’.»-s«*sssi«»n «*! l*uri:l.iiy im»U

first decree 
21 (I. Misconduct invnlvmi* « 

second dettrre 
220. Misconduct involving ium|miii* hi Pi- 

third degree

2-IO C rim inal |M»M*<.*ion of t 
- ti i  P •• 2-Vt t 'n l im lu i  fm iii'h m i! e\pi*»-.i\es

Collnteral referenees. 
construction nr mm emi 
Al.lt.1il 845.

•*»l l.i\t - 2*

Sec. 11.61.200. Misconduct involving w eapons in the first 
degree, (at A person commits the crime ot misconduct involving 
weapons in the first degree if the person 

i l l  knowingly possesses a firearm capable of being concealed on 
one's person .after having been convicted of a felony by a court of this 
state, a court of the United States, or a court of another stale or lerri- 
tory; ,

I2l knowingly sells or transfers a firearm capable of being concealed 
on one’s person to a person who has been convicted of a felony by a court 
of this state, a court of the United Slates, nr a court of another state or 
territory;

(31 manufactures, possesses, transports, sells, or transfers a 
prohibited weapon;

(4) knowingly sells or transfers a firearm to another whose physical 
or mental condition is substantially impaired as a result of the intro­
duction of an intoxicating liquor or drug into that other person's body;

(5) removes, covers, alters, or destroys the manufacturer’s serial 
number on a firearm with intent to render the firearm untrncenble; or

u

(6) possesses n firearm on which the manufacturer’s serial number 
has been removed, covered, altered, or destroyed, knowing that the 
serial number has been removed, covered, altered, or destroyed with 
the intent of rendering the firearm untraceable.

(b) It is an affirmative defense to a prosecution under (all 11 or (2) of 
this section that

(1) the person convicted of the prior ofi’ense on which the action is 
based received a pardon for that conviction;

(2) the underlying conviction upon which the action is based has 
been set aside under AS 12.55.085 or as a result of post-conviction 
proceedings; or

<31 a period of five years or more lias elapsed between (he date of the 
person's unconditional discharge on the prior offense and the dale of 
the possession, sale, or transfer of the firearm.

(c) It is an affirmative defense to a prosecution under (ali.’lt of this 
section that the manufacture, possession, transportation, sale, or 
transferor the prohibited weapon was in accordance with registration 
under 26 U.S.C. 5S01-5872 (National Firearms Act).

id) The provisions or (a)(3) of this section do not apply to a peace 
officer acting within the scope and authority of the officer’s employ­
ment.

iel As used in this section.
(11 "prohibited weapon” means any
iAl explosive, incendiary, or noxious gas
li) mine or device that is designed, made, or adapted for lie- purpose 

of inflicting serious physical injury or death;
tiil rocket, other than in  emergency llare, having a propellant 

charge of more than four ounces;
U:i) bomb;
liv) grenade;
l III device designed, made, or adapted to muffle the report of a 

firearm;
<Cl metal knuckles;
(D) switchblade or gravity knife;
(E) firearm that is capable of shooting more than one shot 

automatically, without manual reloading, by a single function of the 
trigger; or

(F) rfflc with a barrel length of less than 16 inches, shotgun with a 
barrel length of less than 18 inches, or firearm made from a rifle nr 
shotgun which, ns modified, has an overall length of less than 26 
inches;

(2) "unconditional discharge" has tne meaning ascribed to it in AS 
12.55.185.

(0 Misconduct involving weapons in the first degree is a class C 
felony. (S 7 ch 166 SLA 1978)



§ 11.46.310 A l a s k a  S t a t u t e s  § 11.46.330

Sec. 11.46.310. B urglary in the second degree, (a) A person 
commits the crime of burglary in the second degree if the person enters 
or remains unlawfully in a building with intent to commit a crime in 
the building.

(b) Burglary in the second degree is a class C felony. (§ 4chl66Sl.A  
1978)

NOTES TO DECISIONS

Eor c a s e s  c o n stru in g  fo rm er law, see 
notes to AS 11.46.300. analysis line II.

A pplied in McManners v. S tate. Cl. 
App. Op No. 123 (File No. G0G.'». G50 P.2d 
414 (1982); Linn v. S ta te , Ct. App. Op. No. 
210 I File Nos. GI63. 6188), 658 P.2d 150 
■1983i.

q u o te d  in Kirby v. Stale. Ct. App Op. 
No. 117 t File No. S73SI. 64!• P.2il 963 19821.

Cited in Oteuna v. State. Sup. Ct. Op. 
No. 2209 (File No. 47481, 619 P.2d 477 
(1980); Zurfluh v. S ta le , Sup. Ct. Op. No 
2238 (File No. 4G97). 620 P.2d G90 (1980); 
Kanipe v. Slate. Sup. Ct. Op. No. 2242 
(File No. 4993). 620 P.2d 678(1980); Nix v. 
State, Cl. App. Op. No 00SI File No. 48791. 
624 P.2d 825 1193H. Kotele* v. S late. Ct. 
App. Op. No. 2321 File No. 6782>. 6G0 P.2d 
1199 ( 19S3).

Sec. 11.46.320. Criminal trespass in the first degree, (a) A per-
in the first degree if the

nec. 11.46.320. Criminal trespass in the 
y / i  --on commits the crime of criminal trespass 

/  person enters or remains unlawfully
'l i  on land with intent to commit a crime on the land: or 
(2) in a dwelling. * »•
<b) Criminal trespass u the first degree is a class A misdemeanor. 

(•) 4 ch 166 SLA 1978 am 8 12 ch 102 SLA 1980)

Effect o f  am endm ents. — The 1980 
amendment substituted “land" for "real 
property" a t the beginning of paragraph 
(II in subjection (a), and substituted "the 
land” for " th a t resl property” near the end 
of paragraph (1) in subsection (a).

C o lla teral re fe rences . — 35 Am. Jur. 
2d. Forcible Entry and Detainer, 85 58 — 
61; 52 Am. J u r . 2d, Malicious Mischief, 5 1 
e t seq.; 75 Am. Jur. 2d, Trespass, 55 86 — 
94.

36 CJ.S. Forcible Entry  and Detainer. 
8 1 et seq.; 54 C J.S . Malicious Mischief, 
5 1 et seq.; 87 C J.S . Trespass 55 140 -  
165.

Forcible detainer or trespass, where 
entry was peaceable, 49 ALR 697.

Right to use force to obtain possession of 
real properly to which one is entitled. 141 
ALR 273.

Validity, construction, ond application 
of statutes or ordinances penalising one 
who enters or rem ains in dwelling odor 
having been forbidden to do so, 146 ALR 
655.

Injunction against repeated or 
continuing trespasses on real property, 60 
ALR2d 310.

Uninvited entry into another's living 
quarters as invasion o f privacy, 56 ALR3d 
434.

s e c Z i i x j j s s d S n T Z Z U )  a
person commits the crime of criminal trespass in the second degree if 
the person enters or remains unlawfully

(1) in o r upon premises; or
(2) in a propelled vehicle.

(b) Criminal trespass in the second degree is a class B misdemeanor. 
(§ 4 ch 166 SLA 1978) ' '

C ross references. — For provisions jonable cause to believe tha t the person
authorizing arres t without warrant in cer- Has committed a crime under this section,
tain cases where the police officer has rca- ire  AS 12.25.030(b).

NOTES TO DECISIONS

C ited in Moxic v. Slate, Ct. App. Op. No 
246 (File No. 7192), 662 l’.2d 990 (1983).

Sec. 11.46.340. Defense: emergency use of premises. In a pros­
ecution under AS 11.46.300,11.46.310, 11.46.320, or 11.46.330(a)(1), it 
is an affirmative defense that

(1) the entry, use. or occupancy of premises or use of personal prop­
erty on the premises is for an emergency in the case of immediate and 
dire need; and

(2) as soon a reasonably practical after the entry, use. or occupancy, 
the person contacts the owner of the premises, the owner’s agent or. if 
the owner is unknown, the nearest state or local police agency, and 
makes a report of the time of the entry, use. or occupancy and any 
damage U the premises or personal property, unless notice waiving 
necessity of the report is posted on the premises by the owner or the 
owner’s agent. (!) 4 ch 166 SLA 1978)

Sec. 11.46.350. Definition, (a) As used in AS 11.46.300 — 
11.46.350, unless the context requires otherwise, "enter or remain 
unlawfully" means to

(1) enter or romain in or upon premises or in a propelled vehicle 
when the premises or propelled vehicle, at the time of the entry or 
remaining, is not open to the public and when the defendant is not 
otherwise privileged to do so;

(2) fail to leave premises or a propelled vehicle that is open to the 
public after being lawfully directed to do so personally by the person 
in charge; or.

(3) enter or remain upon premises or in a propelled vehicle in viola­
tion of a provision in  an order issued under AS 25.35.010(b) or 
25.35.020.

(b) For purposes of this section, a person who, without intent to 
commit a crime on the land, enters or remains upon unimproved and 
apparently unused land, which is neither fenced nor otherwise enclosed 
in a manner designed to exclude intruders, is privileged to do so unlees

(1) notice against trespass is personally communicated to that per­
son by tho owner of the land or some other authorized person; or

(2) notice against trespass is given by posting in a reasonably con­
spicuous manner under the circumstances. (§ 4 ch 166 SLA 1978; sun 
} 9 ch 61 SLA 1982)

5 11.46.340 Criminal Law § 11.46.350



(10) "culpable mental s ta te"  means "intentionally", "knowingly", 
"recklessly”, or with "criminal negligence", as those terms are defined 
in (a) of this section;

(11) "dangerous in s trum ent"  means any deadly weapon or anything 
which, under the circumstances in which it is used, attempted to be 
used, or threatened to be used, is capable of causing death or serious 
physical injury;

(12) "deadly force" means force which the person uses with the 
intent of causing, or uses under circumstances which he knows create 
a substantial risk of causing, death or serious physical injury; "deadly 
force" includes intentionally  discharging or pointing a firearm in the 
direction of ano ther person or in the direction in which another person 
is believed to be and intentionally placing another person in fear of 
im m inent serious physical injury by means of a dangerous instrument;

(13) "deadly weapon" m eans any firearm, or anything designed for 
and capable of causing death  or serious physical injury, including a 
knife, an axe, a club, metal knuckles, or an explosive;

(14) "deception" m eans to knowingly
(A) create or confirm ano ther’s false impression which the defendant 

does not believe to be true, including false impressions as to law or 
value and false impressions as to intention or other s ta te  of mind;
(B) fail to correct ano ther’s false impression which the defendant 

previously has  created or confirmed;
(C) prevent ano ther from acquiring information pertinent to the 

disposition of the property or service involved;
(D) sell or otherwise transfer or encumber property and fail to dis­

close a lien, adverse claim, or other legal impediment to the enjoyment 
of the property, w he ther or not that impediment is a m atter of official 
record; or

(E) promise performance which the defendant does not intend to 
perform or knows will not be performed;

(15) "defense", o ther than  an affirmative defense, means that
(A) some evidence m ust be adm i‘ted which places in issue the 

defense; and
(B) the s ta te  then has the burden of disproving the existence of the 

defense beyond a reasonable doubt;
(16) "drug" has the m eaning ascribed to it in AS 11.71.900(91;
(17) "dwelling” m eans a building th a t  is designed for use or is used 

as a person’s perm anent or temporary home or place of lodging;
(18) "explosive” means a chemical compound, mixture, or device 

th a t  is commonly used or intended for the purpose of producing a 
chemical reaction resu lt ing  in a substantially  instantaneous release of 
gas and heat, including dynamite, blasting powder, nitroglycerin, 
blasting caps, and nitrojellv, but excluding salable fireworks as defined 
in AS 18.72.050, black powder, smokeless powder, small arms 
am m unition , and small arm s am m unition primers;

§ 11,81.900 AI .ASKA S tatutks § 11.81.900
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The JUDICIARY Committee considered: CSSB 230(FINANCE)
CS SB NO. 230 (Finance) COMPENSATION OF JUSTICES AND JUDGES
"An Act relating to compensation of justices and judges; and providing 
for an effective date."

RECOMMENDATIONS: 
[ be replaced;with __________

have attached amendment(s) 
do pass 
do not pass 
no recommendation 
individual recommendations 
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Committee
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Referred:

A/7/90
Rules

6-1002II

Original ;ponsor(s): Rules/State Officers Compensation Commission

IN THE SENATE BY THE FINANCE COMMITTEE
CS FOR SENATE BILL NO. 230 (Finance)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION ' '

A BILL
For an Act entitled: "An Act relating to compensation of justices and

judges; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.05.140(a) is repealed and reenacted to read:
(a) The monthly base salary of the chief justice is $8,333 and 

for each other justice, the monthly base salary is $8,292.
* Sec. 2. AS 22.05.140(c) is repealed and reenacted to read:

(c) In addition to the monthly salary, each justice is entitled 
to receive a geographic cost-of-living adjustment under AS 22.35.010, 
based on the location of the primary office assignment. Retirement 
contributions and benefits shall be computed only on the monthly base 
salary not including the geographic cost-of-living adjustment.

* Sec. 3. AS 22.07.090(a) is repealed and reenacted to read:
(a) The monthly base salary of a judge of the court of appeals 

is $7,833. The compensation of a judge may not be diminished during
the term of office, unless by a general law applying to all salaried
officers of the state.

* Sec. 4. AS 22.10.190(a) is repealed and reenacted to read:
(a) The monthly base salary for each superior court judge is

$7,66^.
\  / ’* Sec.^Eu- AS 22.10.190(c) is repealed and reenacted to read:

* (c) In’ addition do the monthly salary, each superior court judge
\is entitled to receive a geographic cost-of-living adjustment under 

AS 22.35.010, 'based on the location of the primary office assignment. 
SB0230b -1- CSSB 230(7in)

u



monthly base salary non including the geographic cost-of-living 

adjustnenc.

(a) The monthly b«3e salary for each district court judge is 
$6,500.

* Sec. 7. AS 22.15.220(d) is repealed and reenacted Co read:
(d) Xu addition co Che monthly salary, each districe court judge 

is entitled to receive a geographic cost-of-living adjustment under 
AS 22.35.010, based on the location of the primary office assignment. 
Retirement contributions and benefits shall be computed only on thfc 
monthly base salary not including the geographic cost-of-living 
adjustment.

* Sec. S. AS 22 is amended by adding n new chapter to read:

* Sec. 6. AS 22.15.220(a) is repealed and reenacted to read:

Location of Primary Office- Percent Change
First Judicial District 0

Second judicial District 17.5
Third Judicial District other than
KodUic and Valdes 0

Kodiak and Vaidsz 10.5
Fourth Judicial District other than Bethel 3.5

Betnci 17.5
* Sec. 3. This Act cukes effect July I, 1990.



STATE OF ALASKA. Bill Version: SB 230
1989 LEGISLATIVE SESSION Publish Date: g /q-j / f tq

FISCAL NOTE ‘
REQUEST:________ _______________________ ___________________________________ __
Revision Date: Agency Affected: Alaska Court System
Title: An Act relating to compensation_______BRU: Appellate & Trial Courts

of justices and judges_______________
Sponsor: Rules______________________________ Components:
Requestor:__ Judiciary__________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

Personal Services 797.1 797.1 797.1 797.1 797.1
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
TOTAL OPERATING 0.0 797.1 797.1 797.1 797.1 797.1

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
General Funds 0.0 797.1 797.1 797.1 797.1 797.1
Federal Funds
Other

TOTAL 0.0 797.1 797.1 797.1 797.1 797.1

POSITIONS:
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Prepared by: /J a n  Strandberg, General Counsel Phone: 264-8228
Division: Alaska Cou[t System j /?  • Date: 03/29/89

Approved by: Arthur H. Snowden, If,'Administrative Director Date: 03/29/89
Agency: ‘Alaska Court System

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management & Budget Page 1 of 3
Impacted Agency(ies)



Alaska Court System

SB 230 - Judicial Compensation

Fiscal Analysis

Amount
Personal Services:

Gross salary (adjusted for normal vacancy factor) $456,318

Benefits (variable & judicial retirement contributions) 340,803

Total Cost $797,121



Alaska Court System
SB 230 -  Judicial Compensation
Analysis of Proposed Salaries

Position Proposed Existing Change
Chief Justice - Anchorage $96,996 $85,728 $11,268
Supreme Court Justice - Anchorage 96,504 85,728 10,776
Supreme Court Justice - Fairbanks 97,896 97,728 168
Appellate Court Judge - Anchorage 91,200 79,992 11,208
Superior Court Judge - Anchorage 89,196 77,304 11,892
Superior Court Judge - Barrow 96,204 90,828 5,376
Superior Court Judge - Bethel 96,204 90,828 5,376
Superior Court Judge - Fairbanks 90,600 88,128 2,472
Superior Court Judge - Juneau 89,196 77,304 11,892
Superior Court Judge - Kenai 89,196 82,716 6,480
Superior Court Judge - Kodiak 93,396 85,416 7,980
Superior Court Judge - Kotzebue 96,204 90,828 5,376
Superior Court Judge - Nome 96,204 90,828 5,376
Superior Court Judge - Palmer 89,196 80,004 9,192
Superior Court Judge - Petersburg 89,196 80,004 9,192
Superior Court Judge - Sitka 89,196 80,004 9,'i92
Superior Court Judge - Valdez 93,396 90,828 2,568
District Court Judge - Anchorage 75,696 66,816 8,880
District Court Judge - Fairbanks 77,100 76,176 924
District Court Judge - Homer 75,696 71,496 4,200
District Court Judge - Juneau 75,696 66,816 8,880
District Court Judge - Palmer 75,696 69,156 6,540

Alaska Court System -  Fiscal Operations -  29-Mar-89 Page 3 of
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^Superior (Eourt
£ t n t e  of jAIasfca

□  FIRST JUDICIAL DISTRICT

P.O. BOX 1008 
PETERSBURG. ALASKA 99833-1008

£JFIRST JUDICIAL DISTRICT

P.O. BOX 869 
WRANGELL. ALASKA 99929

1990

Committee on the Judiciary 
Alaska House of Representatives 
P.O. Box V
Juneau, Alaska 9981 1

RE: Judicial Salaries; SB 230

Dear M embers of the Committee:

I w anted to bring to your attention

First, I recently  learned  that the Aiaska judiciary will lose 10 judges this 
year. Many of them  are leaving the bench fo r financial reasons. That is a 
loss of ta len t and experience the people of Alaska sim ply cannot afford.

Second, a t my last count, seven attorneys w ere  applying for the  upcoming 
vacancy on the superior court in Juneau, only one of whom  is a private 
practitioner. I t is difficult to resist the conclusion that most of our finest 
private practitioners are not considering judicial service because the salaries 
have fallen so fa r below the salaries in private practice.

I believe in the ideals of public service, one of which is tha t a public servant 
works to achieve the  greater good and not to  gain great financial reward. 
However, we have reached the point w here dedicated public servants (good 
judges) and aspiring public servants can make so much more in  private

Chambers of 
JUDGE THOMAS M. JAHNKE

April 20,

Senate Bill 230 is now  in the House and 
two recent developm ents.

□  FIRST JUDICIAL DISTRICT

415 MAIN STREET, ROOM 318 
KETCHIKAN, ALASKA 99901



Committee on the Judiciary 
April 20,1990 
Page 2

practice that they cannot justify to their families their decision to rem ain  in 
or enter the public service.

I urge your favorable action on SB 230 to stop the hemorrage of talen t and 
to foster an infusion of new talent tha t will maintain the excellent quality of 
the Alaska judiciary.

Very truly yours,

Thom;
Super.
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IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR CS FOR SENATE BILL NO. 250 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to the confidentiality of research

conducted by the University of Alaska."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

'v Section 1. AS 14.40 is amended by adding a new section to read:
Sec. 14.40.453. CONFIDENTIALITY OF RESEARCH. The public records 

inspection requirements of AS 09.25.110 - 09.25.121 do not apply to 
writings or records that consist of intellectual property or proprie­
tary information received, generated, learned, or discovered during 
research conducted by the University of Alaska or its agents or em­
ployees until publically released, copyrighted, or patented, or until 
the research is terminated, except that the university shall make 
available the title and a description of all research projects, the 
name of the researcher, and the amount and source of funding provided 
for each project.

HCS CSSB 250(Jud)
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GENERAL FUND 
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OTHER
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TEMPORARY i
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S t a t e  o k  A l a s k a
OrriCE OF- The GCVEPNOP 

J V  N E A U

March 31, 1989

The Honorable Tim Kelly 
President of the Senate 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811
Dear Mr. President:
Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill relating to the 
confidentiality of research conducted by the University of 
Alaska. This bill would prevent valuable processes or 
procedures used in research from being taken from their 
inventors or the state.
Persons who engage in research often develop procedures or 
techniques that have substantial commercial value. This 
information usually is set out in written form that quali­
fies as a public record, A researcher might use the 
procedure or technique as a tool in performing a research 
project. However, some qualified researchers might not 
actively seek research grants from the university because 
they fear th£>t the information used during the research by 
the researcher will be disclosed to competitors through a 
public records request and disclosure.
Under this bill, research in progress is exempted from the 
open records law (AS 09.25.110 —  09.25.125) and the open 
meetings law (AS 44.62.310). Under this provision, in­
formation owned by a researcher could be protected by being 
made confidential while a research project is underway. 
The university may also protect other valuable information 
developed through university-sponsored research pending the 
perfection of a federal copyright or patent. The purpose 
of this bill is to provide formality to existing practices 
of the university. It is felt that this formality will 
protect the university and its faculty while at the same 
time providing the environment to encourage research in the 
state university system.



TO: House Judiciary Committee

FROM: Wendy Redman, University of Alaska

DATE: May 4,1989

RE: SB 250 - Confidentiality of University Research

Attached here for your information is a summary of the key questions that have 
been raised regarding SB 250. Also attached is a sampling of relevant open records 
statutes from other states. Although I have not done a 50 state review, discussions with this 
University of Alaska Vice Chancell ch- for Research and with his counterparts in nine 
western states, I am told that Alaska is unique in providing no protection from public 
disclosure for research in progress. The issue has become important as research itself 
becomes more competitive, and as the potential for the University of Alaska to engage in 
federally sponsored research increases dramatically. There is great concern that our ability 
to remain attractive to research faculty and to funding agencies will hamper our ability to be 
competitive.

In summary, the attached statutes involve the following disclosure protections:

CALIFORNIA: Preliminary information is not public. The interpretati' m (per the 
Attorney General) has been that research information is "preliminary" until it is published.

COLORADO: Excludes "..specific details of bona fide research projects being 
conducted by a state institution.

FLORIDA: Excludes "..information received, generated, ascertained, or 
discovered during the course of research conducted within the state universities..."

MINNESOTA: Defines "trade secret information" as non-public; defines "trade 
secret information" in a way that excludes research in progress.

OREGON: Excludes all unpublished notes and findings of research faculty.

WASHINGTON: Excludes "valuable formulae, designs. drawings, and research 
data obtained by any agency within five years r * the request for disclosure when disclosure 
would produce private gain and public loss."

MASSACHUSETTS: Excludes preliminary agency information. The interpretation 
(per the Attorney General) is that research information is "preliminary" until published

I have had discussions with university research administrators in Nevada, Arizona, 
Montana, and Utah. In each case, the state interpretation of their open record statutes 
included an exclusion of research information that has not been published or for which a 
patent or copyright has not been sought



SB 250 —  An Act relating to confidentiality of research 
conducted by the University of Alaska 

* University of Alaska Research is an industry
generating nearly $30 million per year in additional state 
revenue.

* Academic research is a highly competitive enterprise.
There is intense competition for federal research money and 
faculty guard their proposals and research in progress as 
closely as any business would guard its new product line.

* Copyrights and patents depend on confidentiality.
Application for patents and copyrights cannot even be applied 
for if the research or information is in the "public 
domain".

* Faculty need protection for their ideas.
"Intellectual property" needs some form of protection from 
theft and misuse.

* Alaska's model "sunshine" laws did not anticipate the 
need for the protection of research in progress.
Our statutes cannot be interpreted, according to the Attorney 
General, to exclude research in progress from public 
scrutiny, even though no formal results or publication have 
been issued.

* Alaska appears to be unique in its lack of protection 
for research information.
Arizona, California, Washington, Nevada, Oregon —  they all 
provide specific exemptions for research, or have received 
legal interpretations of their existing laws that define 
"public information" only as that information which has been 
published. Oregon passed an exemption in 1987 that simply 
states: "Writings prepared by or under the direction of
faculty of public educational institutions, in connection 
with research, until publicly released, copyrighted or 
patented [shall be exempt from public disclosure laws]".

* Faculty will not do research in a state or at an 
institution that cannot provide protection for their 
work.
Research faculty are highly sought after because of the 
extramural funding that they bring to an institution. The 
grant funding is tied to them as individuals, not to the 
institutions where they are located. If we cannot provide 
the necessary protections, we will lose the highly productive 
faculty that we have, and the money that they generate will 
be lost with them.



Funding agencies are not interested in supporting 
research activities with an institution that cannot 
provide some assurance of confidentiality for the 
research in progress.
Many basic and applied university research projects, funded 
by the private sector, lead to new product development, 
mineral discoveries, or other results that might provide 
a marketplace advantage to competitors.
Research projects and funding sources will still be 
public information.
All federal research requests for proposals are listed in 
public documents, including the Federal Register. The 
University releases regular reports detailing the proposals 
that are submitted by faculty as well as those that are 
accepted for funding.
The University is not engaged in "secret" research, 
nor does this legislation anticipate such activity. 
This legislation simply protects faculty from public 
disclosure of information and results prior to the 
time of publication of the final results or the 
application of the relevant copyright or patent 
protections.



OREGON LAWS 1967Chap. 731
for that offense. This section establishes the followingminimum amount! for tbn dnncribad oatngorinn-of traffic
offenses;

(1) V ,h ie lo  registration v iolations, $S0.
(2) Equipment defects. $20.
(3) Violation of a specific speed limit imposed under

lay* u i  u f  a p u s lc v l sp e e d  l i m i t ,  L/aoed u u  u m u l g r  u f  m iltat
per hour in excess of speed limit as follows;

(a) 0 to 10 miles per hour in excess of speed limit, $20.
(b) 11 to 20 miles per hour in excess of speed limit,

$50.
(b) Ovct 20 uiilca pei lxuui Lu c u ta a  u f apcvU lim it, 

CXOO.
(4) Speed racing, $300.
(5) Passing violations, $25.
(6) Pedestrian violations, $5.
(7) Bicycle violations, $16.(81 Dealer or wrecker license violations, $300.
(9) License plate violations, $150.
(10) Truck license violations and prorate violations,$50.
(1 1 )  7  o il u r n  t o  o b ta i n  P u b l i c  U t i l i t y  C o r n m in io n

permit, $50.(12) Violations of taws on open liquor containers in 
vehicles, $50.

(13) Violations of laws relating to yielding or stopping 
for school busses or worker transport busses, $100.

(14) Careless driving, $100.
(15) Violation of winter parking permit requirements,

$10.
CIO F ailu re to  h ave d iiv e i  liueuac hi lAJnaeaeiuu, $3.
(17) Operating without driver license, $100.
(18) Misuse, failure to surrender or false application 

for driver license, $150.
(19) False name or identification to police officer, 

$150.
(20) Reckless driving, $300.I2ij(a) Infraction driving with suspended or 

revoked driver license, $300.
(b) Misdemesunc? driving with suspended or 

revoked driver license, $500.
(c) Felony d/riving with suspended or revoked driver llranM. S(1.000.(07) Fniltim m parfnrm dntita of driver or witnMi,

$300.
(23) D riv in g  u n d e r  the influence o t intoxicants, $3CO.
(24) Attempting to elude police officer, $300.
(25) Overload \iolations other than ORS 818.040 and 818.340 based on weight in excess of allowable weight as

follows;(«) Up tn 1,000 pounds over allowable weight, $2. 
fb) More than 1.000 pounds but not more than 2.000

pound*) over allow able wcicbt. £15.(C) More than 2VUUU pound* but not more than 3 .1XXJ 
pounds over allowable weight, one cent par pound for each

W«<tj uf es.ve m

(d) More than 3,000 pounds but not more th s n  5,000
p o u n d s ovor a llow able w eight, tw o c e o u  per p ou n d  fu ieach pound of excess weight.

( • )  M ore th a n  6,000 pounds over allow able w eig h t,
seven cents per pound for each pound of excess weight.

(26) Overload violation under ORS 818.230, $100 plus
10 cen to  per p o u n d  for catLi pound u f cxuca* w eigh t.

(27) Overload violation* under ORS 818.040, based 
on weight in excess of allowablt weight as follows:

(a) Up to 1,000 pounds over allowable weight, $50.
(b) More than 1,000 pounds but not more than 2,000

p ou n d *  o v er  a llow ab le w eight, s ix  cent* per p o u n d  far  
aarb  p ou n d  o f  o x ca e i waight.

(c) More than 2,000 pounds but not more than 5,000 
pounds over allowable weight, eight cents per pound for each pound of excess weight,

(d) More than 5,000 pounds over allowable weight, 10
oeatn  p er p o u n d  fo r  each pound o f  ezccae w eig h t.

(28) Failure or refusal to stop for and suhmit to measurement or weighing, $350.(29) F ork in g  in  a disabled parking space In v io la tio n
of ORS 811.615, $25.(30) Violations not otherwise provided for in this section, as follows:

(a) $25 if the violation is not a contributing factor to an. accident.
(b) $50 if the violation is s contributing factor to an accident.
SECTION 23. ORS 809.200 is repealed.'
App*ov*d by th* Govtmor July 16,1987
Riinel th* nffir* n t  R r r r ^ t m r y  n ( July 70, 1QJI7 ♦

CHAPTER 731
AN ACT HB 3224

R e la t in g  to  c la a s if le d  research ; a m e n d in g  O R S  .19*4.000 
a n d  3 5 1 .3 7 0 .

Be It Enacted by the People of the State of Oregon: 
SECTION 1. ORS 351.870 m amended to read:
3 5 1 .8 7 0 . (1) T h e  L eg isla tive  A snem bly f in d s  axul * declares m a t basic research is runoament&l to  tne con­tinuation and expansion ot applied research and is thus a 

n ^ v m u r y  in gr*d i#n t in econom ic growth. T b n  L ogteiativ#  Aaaembly further finds that basic research i t  rttaelf an 
important activity which should be promoted.;.

(S ) It lo th e  p o lic y  o f  thin sta te  th a t b*ni« raaaoxch in
an appropriate and necessary activity of our public uni-
vnrxifiaa Furfhnr, th*  S tnt* o f  Oregon h u  oa o b lig a tio n  
w ith  o th e r  s ta te s  an d  th e Federal G overn m ent to  e n co u r­
age a n d  finan oa b a s ic  rcocarch if  the sta te and n a tio n  arc  
in  bo acrlw* p artic ip an t*  in a rurura w hich w ill rwq-uLr*ever increasing levels of knowledge and understanding.

(3) The Legialative Assembly acknowledges thst a
c b a ra c tcn n tic  or aaeiu  le v c a iiu  in u u i  uu ucrm ao [ n u l l

1464



o r e o o m  l a w s  i t o ? Clagp. 731

can be guaranteed and assert* that onJy through scholarly 
investigation can knowledge be advanced to be later 
developed and applied.

(4) The Legislative Assembly believes that moneys 
for basic research should be regularly appropriated and 
that such moneys should be used for support of qualified 
investigators and funding of research projects.(5) The Legislative Assembly intends that in 
imolementincr the Dolicv on basic research or any
o t h e r  m g a r o b  p o lio y ,  t h e  S ta ta  B o a r d  o f  H ig h e r
Education, in keeping with tbs principle of tea- iicLiuc freedom, ob*U iuaurc open end free  inquiry and publication In al1 Institutions under lta juris* 
diction.

SECTION 2. ORS 192.500 is amended to-read: 
192 .000 . (1) T h e  follow ing public iccord t are tx cu tp t

fmm disclosure under ORS 192.410 to 192.500 unless the puouc interest requires disclosure in tne particular
instance:

(a ) R eco rd s o f  a. p u b lic  body p erta in  in *  to  Ixtumtion towhich the public body is a party if the complaint has been 
filed, or if the comphint has not been filed, if the public 
body shows that such litigation is reasonably likely to 
occur. This exemption doe* not apply to litigation which 
has been concluded, and nothing in thia paragraph shall 
limit any right or opportunity granted by discovery or 
deposition statutes to a party to litigation or potential 
litigation;(b) Trada secrets. “Trade secrets," as used in this section, may include, but are not limited to, any formula,yLnt tO>>IT Uĉi v-cedure, production data, or compilation of information 
which is not patented, which is known only to certain individuals within a commercial concern who are using it
to  fa b r ica te , produce, or com pound an  article o f trade or a 
w ro ie e  o r  to  lo c a r*  m in era l*  o r  o th e r  an h rran raa , h a v in g
commercial value, and which gives its user an opportunity
to  o b ta in  a  buaincoa advantage over com p etitor*  w ho do
Dot know or use it;

(c) Investigatory information compiled for criminal
U *  [ p i n .  that. th »  w n r r )  n f  an  arra a t or lh »
report ai a crime shall not be confidential unless and only
■a !a«(j mm f  IteM  i t  •  /*!•«»• Ih ■ pew im lla?  .*C—
disclosure in the course of a specific investigation. Noth­
ing in this paragraph shall limit any right constitutionally
gu aran teed , or granted  by sta tu te, to dipcioouro or dxooov
ery in criminal case*. For purposes of thia paragraph, the
m .iin l  n f  « ii  n, ipn(. a i th r  rr-p-’n t  n f n », b i,l Ih
not limited to:

(A ) T h e  arrested perann'a name, age, residence, employment, marital status and similar biographical 
information;

(B) The offense with which the arrested person is 
charged;(C) The conditions of release pursuant to ORS 
135.230 tn 135.290:

(D) The identity of and biographical information 
concerning both complaining party and victim;

(E) The identity of the investigating and arresting 
- agency and the length of the investigation;

(F) The circumstances of arrest, including time, 
place, resistance, pursuit and weapons used; and

(G) Such information as may be necessary to enlist 
public assistance in apprehending fugitives from justice;

Id)  To*f. quoat.inn*. v n r i r g  key*. and other avam ina- 
t i o n  d a t a  u * * d  t o  a i l u j u j i a t o i  ■ l ic c n o L u g  c i a m i i l n t i o o ,

examination for employment, or academic examination before ibe examination is given and irtne examinailon is to be used again;
(e) Information consisting of production records, sale 

or purchase records or catch records, or similar business 
records of a private concern or enterprise, required by law to be submitted to or inspected by a governmental body to

iI fie • Im<*irm  1 n*e ft*wi e«r ■u*eeamunl* p ap s lila  n r  I««
establish production quotas, and the amounts of such fees 
or assessments payable or paid, to the extent that such
in fo rm a tio n  in lu a  fu im  w h ich  w ould  perm it ulr.utific*-
tion of the individual concern or enterprise. This exemp­
tion does not include records submitted by long term care 
facilities as defined in ORS 442.015 to the state for 
purposes of reimbursement of expenses or determining 
fees for patient care. Nothing in this paragraph shell limit 
the use which can bo made of such information forregulatory purpo*** «r it* adj»i*» ibilifcy in *»y enforce­
ment proceeding;

(0  In fo rm atio n  re la tin g  to  th e  ap p ra isa l o f  real eeta teprior to its acquisition:
(g) T h e  n am es an d  aignaturco o f  em p loyee w ho sign

authorisation cards or petitions for the purpose of
req u estin g  rep resen ta tion  or d ecertifica tio n  election*;

Ch) Investigatory information relating to any com­plaint filed under ORS 669.010 or 660.016, until ouoh tunoas the complaint it resolved under OHS 659.050, or a finaladminiat.rat.iva determination ia made iindi»r ORS
659.060;

(i) Investigatory information relating to any com­
plaint or charge filed under ORS 249.676 ana 663.180;(j) The circulation records of a public library showing 
use of roecific library materials bv named nersonu(k) Records, reports and other information received 
or compiled by the director under ORS 697.732;

(T.) In form ation  co n ce rn in g  th e  lo ca tio n  o f  archae­
ological sites or objects as those terms are defined in ORS 968,006, except if  th e  rovern in *  b od v  o f  an  Indian  tribe requests the information and the need for the information 
is related to that Indian tribe's cultural or religioua activities. This exemption does not include information 
relating to a site that is all or part of an existing, 
commonly known and publicized tourist facility or attrac­tion; [and]

(m) A personnel diecipline action, or materials or documents anpporring that action: *nd (]

1465
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(n) W ^ittag i p re p a re d  by o r  a n d e r  th e  d irec ­
tion ofvfiieulty o f pdb lic  educa tiona l in ftitu tioq j^  in

rCTCByyglSj u n t i i j j j w b l ic ly  t#*M uecd,
^ y r i j f r t e d 'o r  p a t# * 3 &

(2f*The following public records are exempt from
diacloaure under O R R  105 110  tn lQ9..fifW

(a) Communication* within a public body or between 
public bodies of an advisory nature to the extent that they
OOVor o t h e r  t K . r ,  p u r e l y  f s c r t u a l  m a l a r i a l .  o i o l  ■ r v  p n i l l n u .
n a r y  to  an y  final o fc n c y  d eterm in a tio n  o f  polioy  or notion. 
T h ia  exem p tion  oh oil n o t ap ply  unloea th e  publio Booy
uLwwr a 1.— * Lt tL« pajrticiilaar iaiata*i<« tk «  pul*li« 1tst«r«at ta
encouraging trank communication between official* and
em p lo y es u f  p u b lic  bm iica c leo ily  vu iw elg ita  cue public
in te r e s t  in  d isc lo su re ;

(b) Information of a personal nature such a* but not 
lim ited to that, kept in  a porannal, medical nr aim ilar fila. if 
tha public diocloexire thereof wruild m narihrta an unraa.
so o a b le  in v a s io n  o f  p r iv a c y , u n le ss  th e  p u b lic  in te r e s t  by  
c le a r  a n d  c o n v in c in f  e v id e n c e  re q u ire s  d isc lo su re  in  th s  
particu lar Instance. T h e  party reeking d la c lu su m  a b a l l  
hnvai tha h u rrie n  o f  s h o w in g  t h a t  p u b lic  d isc lo su re  w ould  
n o t  c o n s t i tu te  a n  u n re a s o n a b le  in v a s io n  o f  p riv ac y ;(c) Information submitted to a public body in confi- 
donco and not otherwise required by law to be submitted, 
tuner* mirrt inrnrmannn annum raaaonaniy he onnaularm 
confidential, the public body has obliged itself in good
f a i t h ,  n o t  t o  d l s c l o a e  ( h r  I n O i r m m  l n n r »«nil w h v n  «.l••• j •■ >tili«* 
intareat would anffer h y  the Hiorlnanre;

(il) InAirmaLluu ui ic \.u id o  u f th e  C o llec tio n *  D iv i­
sion, including the State Board of Parole, to the extent 
th a t disclosure the reo f would interfere with the 
rehabilitation of a  person in custody of the division or 
substantially prejudice or prevent the carrying out of the
funotiorm  o f tha d iv is io n , i f  th a  public intareat in  e o n fi.
aeniiancy cieariy uutwetgua tue puim u u i ie m i  m am* 
c l o s u r e ;

(e) Records, reports and otner imormation received 
or compiled by the Supervisor of the Savings ind  Loan, 
Credit Union and Consumer Finance Section in the
a d m in istra tio n  a t  O R S  ch ap ter*  723  and 725 and th*  
Supervisor of the Banking Section in ths administration 
of ORS chapter 726, not otherwise required by law to be
UiHlle jmiIjUi:, ut Om » ie i il uLuel Uic lulcicoi* uf lcuUiut
institutions, their officers, employes and customers in 
preserving the confidentiality of such information out­
weigh* the public interest it) diacloaure;(f) Report* marie to or filed with ths court under ORS 
137.077 or 137.530;

(g) Any public records or information the disclosure of which Is prohibited by federal law or regulations;
(h) Public records or information the disclosure of 

w hich Is prohib ited  or restricted ur uilierwiae m od* c o n f i ­

dential or privileged under ORS 1.440,7.211,7.215,9.545, 
40.225 to 40.295. 41.675,56.100, 57.850,135.155,146.780, 
147.115, 173.230, 179.495, 181.540, 251.145, 308.290, 
0 0 8 .4 1 0 . 0 1 4 .8 0 5 . 3 1 4 .8 4 0 , 3 3 6 .1 0 5 , 3 4 1 ,2 0 0 , 342 .860 ,

344.600, 346.165, 346.167, 351.065. 351.070, 410.150.
410.690, 411.320. 418.135, 4l8.770f 419.567, 441.113,
441.6T1, 469.090, 476.090, bOtt.7U2, bO'f.bto, b/l.&OU.
673.415. 873.710, 677.425. 678.126, 679.280, 684.023.
684.100, 706.720, 706.730, 722.419, 731.264, 731.312,
734.630, 734.330, 744.017, 736.073, 760.140, 761.421,
767.644. 802.220, 807.710 or ORS chapter 432;

(i) P u h lie  record* or in form ation  dt>*crihed in  thia section, furnished bv the public body originally com p ilin g .
prcD orinc or re ce iv in g  th em  Ui m i y uLlittr |iulilii: itfTliwr ur 
p ub lie b o d y  in  e o n n i q i o n  w ith  p«rfnnniinM  nv iluttMof tha recipient, if the considerations originally giving rise
to th e  co u fid a u  ti«J u i eaeu ip t nature u f  the public rcvjrcL
or information remain applicable;

(j) Records of ths Energy Facility Siting Councilconcerning th e  rev iew  or ap proval o f  secu rity  program *  
puiiuaiiL Ua ORfl - l A f t . M O (S);

(k) Employe and retiree address, telephone number 
rnd other nonfinancial membership records maintained 
by the Public Employes' Retirement System pursuant to OKS 23Y.W1 to 237.320;

(L) Record* submitted by private person* or busi­
nesses to the State Treasurer or the Oregon Investment 
C ou n cil re la tin g  tu uruputted a cq u isition , exchange- or 
liquidation of public investments under ORS chapter 293
m a y  bv rrvarrd mb t n m p i  from diacloaure w han on ly  
to  tha a r ta n t th a t  diacloaure o f  tu c b  records reaaonablymay be expected to substantially limit the ability of the 
Oregon Investment Council to effectively compete or 
negotiate for, solicit or conclude such transactions. 
Records which relate to concluded transactions are not 
subject to this exemption;

frrsl 'I *>><- m rtn fM y  r*r>'*a la  aa»4 at tl>*aea< l- i l
undor OHS *293.761 and 293.766 con cern in g  th» P u b lic  
E m p lo y e s ’ R e tir e m e n t Fund an d  the In dustria l A cc id en t  
Fund may be uniformly treated as exempt from disclosure 
for a period of up to 90 days After the end c: tha calendar qusrtar and

(n) Reports of ahandoned property filed by the hold­
ers of auch property pursuant to ORS 93.352, uadi such
iixun mb m e  D im -'u ir u f  m a U lvii.u jn  ur S ia i«  r-anria h n
provided public notice of the abandoned property as 
required by ORS 98.356 and the property has been deliv­ered to the director pursuant to OKS 98.362.

(3) If any public recurd cuntaina material which is not 
exempt under subsection (1) or (2) of thi'i section, cs well
an m ateria l w h ich  i s  ex em p t fm m  duicloimre. th a  p u b lie
body shall separate the exempt and nonexempt material
and m ak e th e  n on axam p t m atariol available for a x o m in a .
tion.

Approved by the Governor July 16.1987
Filed in Lhe oflica of Secretary of State July 20. 1987
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the subject o f  the record is under legal disability, "person in interest" means 
and includes his parent or duly appointed legal representative.

(5) “ Political subdivision" means and includes every county, city and 
county, city, town, school district, and special district within this state.

(6) "Public  records” means and includes all writings made, maintained, 
or kept by the state or any agency, institution, o r  political subdivision thereof 
for use in the exercise o f  functions required or authorized by law or adm inis­
trative rule or involving the receipt o r  expenditure o f  public funds. It does 
not include criminal justice records which are subject to the provisions of 
part 3 o f  this article.

(7) "W ritings" means and includes all books, papers, maps, photographs, 
cards, tapes, recordings, or o ther documentary materials, regaidless o f  physi­
cal form or characteristics.

Source: L. 68. 
85. p. 867, § I.

p. 201, § 2; C.R.S. 1963, § 113-2-2; L. 77, p. 1250, § 2; L.

Autopsy reports are "public records”, as 
defined in this section. Denver Publishing Co. 
v. Dreyfus, 184 Colo. 288. 520 P.2d 104 
( IV74).

Police records are not “public records". 
Police department files and records showing 
arrests, convictions, and other information arc 
noi public records. Losavio v. Mayber, 178 
Colo. 184. 496 P.2d 1032(1972).

Records of wrfversity not included. Reference 
to " institu tion" in definition o f "public 
recoaM" is not specific enough to demonstrate 

j|ff|!slative intent' to make open records law 
applicableiib the university of Colorado. 
UbcroLiili'univcrsitY,<>rColorado, 686 P.2d 
785 (CTiio. 1984H*Scided priorto' 1985 enact- 
ment of subsection ( 1.5)).

24-72-203. Public records open to inspection. (I)  All public records shall 
be open for inspection by any person at reasonable times, except as provided 
in this part 2 or as otherwise provided by law, but the official custodian 
o f  any public records may make such rules and regulations with reference 
to the inspection o f  such records as are reasonably necessary for the protec­
tion o f  such records and  the prevention o f  unnecessary interference with 
the regular discharge o f  the duties o f  the custodian or his office.

(2) If  the public records requested are not in the custody or control of 
the person to whom application is made, such person shall forthwith notify 
the applicant o f this fact, in writing if  requested by the applicant. In such 
notification he shall state in detail to the best o f  his knowledge and belief 
the reason for the absence o f  the records from his custody or control, their 
location, and what person then has custody or control o f  the records.

(3) If the public records requested are in the custody and control o f  the 
person to whom application is m ade but are in active use or in storage and 
therefore not available at the time an applicant asks to examine them, the 
custodian shall forthwith notify the applicant o f  this fact, in writing if 
requested by the applicant. If  requested by the applicant, the custodian shall 
set a date and hour within three working days at which time the records 
will be available for inspection.

Source: L. 68, p. 202, § 3; C.R.S. 1963, § 113-2-3.

\in  .l‘ir.7il. SVr hit Am lu r "M R trn n lx  anil r.l.s. Set* 7f. C I S .  Records. 5 6 35-37.

i
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Scrv., Inc. v. Sargcni School Uisl., RE 
719 P.2d 355 (Colo. App. 1986).

Vital statistic* records held confidcnlla 
exempt from right to inspect. Eugene Ce 
Co. v. Russell. 31 Colo. App. 525, 506 ■ 
748 (1972). afTd, 184 Colo. 282. 519 
1189(1974).

Claim that transportation contracts en 
Into between city department of public ut> 
and railroad were confidential comm, 
matters did not preclude disclosure ol 
tracts under open records act. where go 
mental body is involved. Freedom Nc 
Denver & Rio Grande R. Co.. 731 P.2< 
(Colo. App. 1986).

Federal law, i.e. the Siaggers Act of 
which provides that certain informaii 
contracts Filed with Interstate Comi 
Commission is available only where reqi , 
by certain specified parlies does not pr> 
public disclosure under open records ., 
transportation contracts entered into be • 
city and railroad. Freedom News v. Den 
Rio Grande R. Co.. 731 P.2d 740 (Colo 
1986).

Privileges for altorney-client communi 
and attorney work product established b> 
mon law, though incorporated into 
records law, are waived by any voluntai 
closure by privilege holder to a third p 
Denver Post Corp- v- University of Cob 
739 P.2d 874 (Colo. App. 1987).

24-72-204. Allowance or denial of inspection - grounds - procedure - ap
(I) The custodian o f  any public records shall allow any person the 
o f  inspection o f  such records or any portion thereof except on one o r  
o f  the following grounds or as provided in subsection (2) or  (3) o f  this sec

(a) Such inspection would be contrary to any state statute.
(b) Such inspection would be contrary to any federal statute or regul 

issued thereunder having the force and effect o f  law.
(c) Such inspection is prohibited by rules promulgated by the sup 

court or by the order o f  any court.
(2) (a) The custodian may deny the right o f  inspection o f  the folk . 

records, unless otherwise provided by law, on the ground that disdosi 
the applicant would be contrary to the public interest:

(I) Any records o f  the investigations conducted by any sheriff, pro: ’ 
ing attorney, or police departm ent, any records o f  the intelligence inft 
tion or security procedures o f  any sheriff, prosecuting attorney, or | 
department, o r  any investigatory files compiled for any other law cn 
ment purpose;

(II) Test questions, scoring keys, and other examination data pern 
to administration o f  a licensing examination, examination for employ 
or academic examination; except that written promotional cxaminatior 
 ......  n r  r.- niu- ibeienf conducted pursuant to the stale personnel s

First amendment docs not guarantee the 
press a constitutional right of special access to
information not available lo the public gener­
ally. This is true where the information sought 
is personal in nature and is to be published 
primarily for commercial purposes. Eugene 
Cervi & Co. v. Russell, 184 Colo. 282, 519 
P.2d 1189(1974).

Court considers and weighs public interest in 
determining disclosure question. The limiting 
language making certain of the open records 
provisions applicable except as "otherwise 
provided by law" is a reference to ihe rules of 
civil procedure and expresses the legislative 
inlent that a court should consider and weigh 
whether disclosure would be contrary to the 
public interest. Martinclli v. District Couri, 
199 Colo. 163,612 P.2d 1083(1980).

Construction of open records law. Open 
records law is a general act and will not be 
interpreted to repeal a conflicting special 
provision unless the intent to do so is clear and 
unmistakable. Uberoi v. University of Colo­
rado. 686 P.2d 785 (Colo. 1984) (decided 
priorto 1985 enactment of § 24-72-202(1.5)).

Implied duty to delete exempt information. 
Under our public records act, there exists an 
implied duty to delete exempt information 
from that which may be disclosed and lo struc­
ture the record to provide the information 
which the public is entitled to have. Western
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reproduction, by the person in interest after the conducting and grading of

pfdjectS being conducted
b̂ *UjMviiwtiiution:’artd ""
' (TVj The contents of real estate appraisals made for the state or a political 

subdivision thereof relative to the acquisition of property or any interest 
in properly for public use. until such time as title to the property or property 
interest has passed to the state or political subdivision; except that the con­
tents of such appraisal shall be available to the owner of the property at 
any time, and except as provided by the Colorado rules o f civil procedure. 
If condemnation proceedings are instituted to acquire any such property, 
any owner thereof who has received the contents of any appraisal pursuant 
to this section shall, upon receipt thereof, make available to said state or 
political subdivision a copy of the contents of any appraisal which he has 
obtained relative to the proposed acquisition of the property

(b) If  the right of inspection of any record falling within any of the classi­
fications listed in this subsection (2) is allowed to any officer or employee 
of any newspaper, radio station, television station, or other person or agency 
in the business of public dissemination of news or current events, it shall 
be allowed to all such news media.

(3) (a) The custodian shall deny the right of inspection of the following 
records, unless otherwise provided by law; except that any of the following 
records, other than letters of reference concerning employment, licensing, 
or issuance of permits, shall be available to the person in interest under 
this subsection (3):

(I) Medical, psychological, sociological, and scholastic achievement data 
on indi s idual persons, exclusive of coroners’ autopsy reports and group scho­
lastic achievement data from which the individual cannot be identified; but 
either the custodian or the person in interest may request a professionally 
qualified person, who shall be furnished by the said custodian, to be present 
to interpret the records;

(II) Personnel files, except applications and performance ratings; but such 
files shall be available to the person in interest and to the duly elected and 
appointed public officials who supervise his work;

(III) Letters of reference;
(IV ) Trade secrets, privileged information, and confidential commercial, 

financial, geological, or geophysical data furnished by or obtained from any 
person:

(V) Library and museum material contributed by private persons, to the 
extent of any limitations placed thereon as conditions of such contributions;

(V I) Addresses and telephone numbers o f students in any public elemen­
tary or secondary school;

(V II)  Library records disclosing the identity of a user as prohibited by 
section 24-90-119; and

(V II I)  Data collected by and furnished to the Colorado health data com­
mission pursuant to article 28 of title 25, C.R.S.

(b) Nothing in this subsection (3) shall prohibit the custodian of records 
from transmitting data concerning the scholastic achievement of any student

Cc^orodo
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inspection, from making copies, print-outs, or photographs of, or from trans1- 
milting data concerning the scholastic achievement or medical, psycho­
logical, or sociological information of any student to any law enforcement 
agency of this state, of any other state, or of the United States where such 
student is under investigation by such agency and the agency shows that 
such data is necessary for the investigation.

(c) Nothing in this subsection (3) shall prohibit the custodian of the 
records of a school, including any institution of higher education, or a school 
district from transmitting data concerning standardized tests, scholastic 
achievement, or medical, psychological, or sociological information of an> 
student to the custodian of such records in any other such school or school 
district to which such student moves, transfers, or makes application foi 
transfer, and the written permission of such student or his parent or guardiar 
shall not be required therefor. No state educational institution shall be pro 
hibited from transmitting data concerning stand? rdized tests or scholastic 
achievement of any student to the custodian of such records in the school 
including any state educational institution, or school district in which sucl 
student was previously enrolled, and the written permission o f such studen 
or his parent or guardian shall not be required therefor.

(d) Notwithstanding the provisions of subparagraph (VI) of paragrapl
(a) of this subsection (3), under policies adopted by the local board o 
education, the names and addresses of students in any secondary school ma 
be released to a recruiting officer for any branch o f the United States arme* 
forces who requests such information, unless the student requests in writin 
that said information not be released. The recruiting officer shall use th 
data released for the purpose of providing information to students rcgardin 
military service and shall not use it for any other purpose or release sue 
data to any person or organization other than individuals within the reciui 
ing services of the armed forces.

(4) I f  the custodian denies access to any public record, the applicant ma 
request a written statement of the grounds for the denial, which staienu'i 
shall cite the law or regulation under which access is denied and shall 1 
furnished forthwith to the applicant.

(5) Any person denied the right to inspect any record covered by th 
part 2 may apply to the district court of the district wherein the record 
found for an order directing the custodian of such record to show cau 
why he should not permit the inspection of such record. Hearing on sui 
application shall be held at the earliest practical time. Unless the court fin*1 
that the denial of the right of inspection was proper, it shall order the cust 
dian to permit such inspection and, upon a finding that the denial was arl 
trary or capricious, it may order the custodian personally to pay tl 
applicant’s court costs and attorney fees in an amount to be determined 1 
the court.

(6) If, in the opinion of the official custodian of any public record, disci 
sure of the contents of said record would do substantial injury to the pub 
interest, notwithstanding the fact that said record might otherwise be ava 
able to public inspection, he may apply to the district court of the distr 
in which such record is located for an order permitting him to restrict su 
disclosure. Hearing on such application shall be held at the earliest practi*

1 • ,.r,r,n » finding tl
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islration A university may limit or deny the privilege for 
courses which are in programs for which the Board ol 
Regents has established selective admissions criteria 
Persons paying full fees and state employees taking 
courses on a space-available basis shall have priority 
over those persons whose lees are waived in all cases 
where classroom spaces are limited

(5) Students enrolled in a dual enrollment or early 
admission program pursuant to s. 240 116 shall be ex­
empt from the payment of registration, matriculation, 
and laboratory fees Students enrolled in accordance 
with this subsection may be calculated as the propor­
tional shares of full-time equivalent enrollments each 
such student generates for state funding purposes.

HI»lory.-s i9 cn 79-222 s 1. ch 80-14. s 1. ch 80-237.5 25. ch 81-193 
s 3. ch 83-326 s 8. ch 86-177. s II. ch 87-212

240.237 Student records.—The university may pre­
scribe the content and custody of records and reports 
which the university may maintain on its students. Such 
records shall be open to inspection only as provided in 
s. 228.093.

HUtory.—s 15 ch 73-338 i  3. ch 77-60. s 26. ch 79-222. s 3. ch 66-6S. s 
8. ch 86-145 

Not#.—Former J 239 77

240.239 Associate in arts degrees; issuance.—
(1) The purpose of this section is to require state uni­

versities to present associate in arts certificates upon re­
quest to qualified students.

(2) Students at state universities may request asso­
ciate in arts certificates if they have successfully com­
pleted the minimum requirements for the degree of as­
sociate in arts (A.A.).

(3) An associate in arts degree shall not be granted 
unless a student has successfully completed minimum 
requirements for college-level communication and com­
putation skills adopted by the State Board of Education 
and a minimum of 60 academic semester hours or the 
equivalent, with not less than 36 of the semester hours 
in general education courses such as communications, 
mathematics, social sciences, humanities, and natural 
sciences.

HI«to<y.—ss 1.2. 3.4. ch 71-178, s 28. ch 79-222.$ 5. ch 82-190 
Not*.—Forme< 1  241 478

240.241 Divisions of sponsored research at state
universities.—

(1) Each university,'with the approval of the Depart­
ment of Education, is authorized to create, as it deems 
advisable, divisions of sponsored research which will 
serve the function of administration and promotion of the 
programs otresearch, including sponsored training pro­
grams, of-Jhe university at which they are located.

(2) In b  university.shall set such policies to regulate 
the am ities of the divisions of sponsored research as 
itjri^consider necessary to effectuate the purposes of 
J p t act and to administer the research programs in a

^manner which assures efficiency and effectiveness, pro­
ducing the' maximum benefit for the educational pro­
grams and maximum service to the state. To' this end, 
materials that relate to mpthods of manufacture or pro- 
ducjibn, potential trad^-Cecrets, potentirffy patentable 
maprial, actual tra i^ecre ts. busine$/iransactions. or 

^dfoprietary information received, generated, ascer-

y
tamed or discovered d u rin g  the cou'Se ol researcn co r 
ducted withn t^e state o'si'ms 5"3'l bee»e'vct fro- 
ihe provisions of chapter 119 except that a division c‘ 
sponsored research shall make available, upon reques' 
the title and description of a research project. Ihe name 
of the researcher, and the amount and source of funding 
provided for such project 

•(3) A division ol sponsored research created unde’ 
tfto provisions of this act shall be under the supervision 

ibt Ihe president of that university, who is authorized to 
appoint a director, to employ lull-time and part-time 
staff, research personnel, and professional services; to 
employ on a part-time basis personnel of the university; 
and to employ temporary employeesVhose salaries are 
paid entirely from the permanent.'sponsored research 
development fund or from that Idnd in combination with 

jjh e r  nonstato sources, with sUch position! being ex­
em p t from th^requirements of the Flcrid$$fatutes relat­
ing  to salajfJ*. except that no such appointment shall be 
made for a Total period of longer than 1 year.

(4) The president of the university where a division 
ot sponsored research is created, or his designee, is 
authorized to negotiate, enter into, and execute re­
search contracts; to solicit and accept research grants 
and donations; and to fix and collect fees, other pay­
ments, and donations that may accrue by reason there­
of. The president or his designee may negotiate, enter 
into, and execute contracts on a cost-reimbursement 
basis and may provide temporary financing of such 
costs prior to reimbursement from moneys on deposit in 
Ihe sponsored research development fund, except as 
may be prohibited elsewhere by law.

(5) A division of sponsored research shall be fi- . 
nanced from the moneys of a university which are on de­
posit or received (or use in the research or related pro­
grams of that particular university. Such moneys shall be 
deposited by the university in a permanent sponsored 
research development fund in a depository or deposito- £ 
ries approved for the deposit of state funds and shall be 1 
accounted for and disbursed subject to regular audit by 
the Auditor General

(6) The fund balance on hand in any existing re­
search trust fund in the respective university, at the time .-  
a division of sponsored research is created, shall be 'S 
transferred to a permanent sponsored research devef- ' 
opment fund established for the university, and thereaf­
ter the fund balance of the sponsored research develop­
ment fund at the end of any fiscal per.od may be used 
during any succeeding period for the purposes arid in 
the manner authorized by this act.

(7) Moneys deposited in the permanent sponsored 
research development fund of a university shall be dis­
bursed in accordance with the terms of the contract, . 
grant, or donation under which they are received. Mon­
eys received for overhead o' indirect costs and other 
moneys not required for the payment of direct costs . 
shall be applied to the cost of operating the division of 
sponsored research. Any surplus moneys shall be used £ 
to support other research or sponsored training pro- w 
grams in any area of the university. Moneys allocated for 
the payment of salaries from the sponsored research de+ 
velopment fund shall be paid out by the Comptroller#., 
the state in the same manner as salaries from olher state
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Hittoriral Nolt
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“ I’ub lic record*". Twenty-sixth. "Public records" shall mean all 
books, papers, maps, photograp!1 s, recorded tapes, financial statem ents, 
s ta tis tica l tabulations, or other documentary m aterials o r data, regard ­
less o f physical form or characteristics, made or received by any officer 
o r employee of any agency, executive office, departm ent, board, commia- 
sion, bureau, division or authority of the commonwealth, o r  o f any 
political subdivision thereof, or o f any authority established by the 
general court to serve a public purpose, unless such m aterials o r data  
fall within the following exemptions in th a t they are:

(a) specifically or by necessary implication exempted from disclosure 
by statute;

(b) related solely to internal personnel rules and practices of the 
government unit, provided however, that such records shali be withheld 
only to the extent that proper performance of necessary governmental 
functions requires Buch withholding;

(c) personnel and medical files or information; also any other materi­
als or data relating to a specifically named individual, the disclosure of 
which may constitute an^jwwarranted invasion of personal privacy;

( < H M N |« H r '« r  dfinMvsccjr ■■Miranda a r to t to ra  rctoto* to
potey pwtimis b th f  davakped Ii f  MM agency jBfcMMto
■hail mi  a j f l t a *  rp a fO w h J ^ s w tfk M  f* « to i M m  «r raptota on
which thajiw lop fnen t  of wich policy poflttkms has been or may be
tomd; Jjjr

1 u rf*% m r raatariali p repare  b g jp i  JW f t e ’M. *  t t»  
c iM nia wealth wifch a n  p y aal to hba and maintained u  part of

fUac ot  tha gorofnmenul unit;
(f) inveatigatory materials necessarily compiled out of the public view 

by law enforcement or other investigatory officials the disclosure of 
which materials would probably so prejudice the possibility of effective 
law enforcement that auch disclosure would not be in the public interest;

M9 VMM tacjf r  tri1 covunarekl or f l in th l  tnformaflon vohmtArily 
pwrtoad to aa<««toicy ftr  aaa ia davalo p if  gevaraawitai policy and 
upaa a praaMw of eanfidentialjtjr; bat thia subparagraph shall Mfapply 
to fcfanatioo aabmitted M required by laW or as a eontitiee of 
’ iism ag a goreramej^jd contract or otharfaneflt;

(h) proposals and bids to enter into any contract or agreement until 
the time for the opening of bids in the case of proposals or bids to bo 
opened publicly, and until the time for the receipt of bids or proposals 
has expired in all other cases; and inter-agency or intra-agency communi­
cations made in connection with an evaluation process for reviewing bids

188



STATUTES 4 § 7, cl. Twenty-sixth fY\ar̂ y

or proposals, prior to a decision to enter into negotiations with or to 
award a contract to, a particular person.

(i) appraisals of real property acquired or to be acquired until (1) a 
final agreement is entered into; or (2) any litigation relative to such 
appraisal has been terminated; or (3) the lime within which to commence 
such litigation has expired.

(j) The names and addresses of any persons contained in, or referred 
to in, any applications for any licenses to carry or possess firearms 
issued pursuant to chapter one hundred and forty or any firearms 
identification cards issued pursuant to said chapter one hundred and 
forty and the names and addresses on sales or transfers of any firearms, 
rifles, shotguns, or machine guns or ammuni‘ion therefor, as defined in 
said chapter one hundred and forty and the names and addresses on said 
licenses or cards.

(k) that part of the registration or circulation record of every public 
library which reveals the identity of a borrower.

(/) test questions and answers, scoring keys and sheets, and other 
examination data used to administer a licensing examination; provided, 
however, that such materials are used to administer another examina­
tion.

Any person denied access to public records may pursue the remedy 
provided for in section ten of chtpter sixty-six.
Amended by SL1968, c. 626, f  I; Stl962, c. 427, { 1; SL1969, c. 831, } 2; 
SL1973, c. 1060, { 1; SU977, c. 691, { 1; SL1978, c. 247; St.1979, c. 230; 
S t 1982, c. 189, { 2; SU983, c. 113; SL1985, c. 220.

Htatovteal Nate

SM897, e. 4*9, f  1.
R.L.1992, c. *5, |  6.
SU928, c. 192, f  S.

Aa appearing la G.L19S2 (Tar.Ed.) thia SL1968, e. 62®, f 1, approved October 7, 
Motion read: 1968, int*rted "district,'' twice following

.-v , . l. Li- . , ■ „ "county", and inaerted "Motion eleven A of
Twenty-a ixth, 'Pubfae record, ahall chtpter mirty A, where applicable. taction

mean any written or printed book or paper, nln< p of ch»pter thirty-four, taction twen
any map or plan of tha n w i n w u hk. or ty-three A of chapter thirty nine, or" follow- 
of any oounty, dty or tew a which ie th>> iof "mentioned in", 
property thereof, and in cr on which any Section 11 of SL1958, e. 626, provided:
entry has been made or it required to be ,.Upon q*  eff,ctivc date of thia act. the
made by law, or which any offioer or cm- proriaione of all i pedal acta which are in-
ployee of the commonwealth or of a county, conaatent with the proviaioca of thia act
city or town hna received or it required to ihall, only co the extent that they conflict
receive for filing, and any book, paper, with thia act, become null and void."
record or copy mentioned in Mctfona five to S t 1962, e. 427, |  1, approved May 10,
eight, ineluaivs, and eixtean of chapter six- 1962, inaerted "any official cotreepoodeoee
tyaix, including publie records mod* by of any officer or employae of the common
photographic procau M provided in aection wealth or of a county, diatrict, dty or
three of aaid chapter." town," following "received for filing".
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:5> GOVERNM ENT DATA PRACTICES 13.37

13.34 EXAMINATION DATA.
Data consisting solely of testing or examination materials, or scoring keys used 

solely to determine individual qualifications for appointment or promotion in public 
service, or used to administer a licensing examination, or academic examination, the 
disclosure of which would compromise the objectivity or fairness of the testing or 
examination process are classified as nonpublic, except pursuant to court order. Com­
pleted versions of personnel, licensing, or academic examinations shall be accessible 
to the individual who completed the examination, unless the responsible authority 
determines that access would compromise the objectivity, faimess, or integrity of the 
examination process. Notwithstanding section 13.04, the responsible authority shall 
not be required to provide copies of completed examinations or answer keys to any 
individual who has completed an examination.

History: 1980 c 603 s 14; 1981 c 311 s 10.39; 1982 c 545 s 24

1335 FEDERAL CONTRACTS DATA.
To the extent that a federal agency requires it as a condition for contracting with 

a state agency or political subdivision, all government data collected and maintained 
by the state agency or political subdivision because that agency contracts with the 
federal agency are classified as either private or nonpublic depending on whether the 
data are data on individuals or data not on individuals.

History: 1980 c 603 s 19; 1981 c 311 s 39; 1982 c 545 s 24

1336 FIREARMS DATA.
All data pertaining to the purchase or transfer of firearms and applications for 

permits to carry firearms which are collected by state agencies, political subdivisions 
or statewide systems pursuant to sections 624.712 to 624.719 are classified as private, 
pursuant to section 13.02, subdivision 12.

History: 1981 c 311 s 20,39; 1982 c 545 s 24; 1987 c 384 art 2 s 1

1337 GENERAL NONPUBLIC DATA.
Subdivision 1. Definitions. As used in this section, the following terms have the 

meanings given them.
(a) “Security information” means government data the disclosure of which would 

be likely to substantially jeopardize the security of information, possessions, individu­
als or property against theft, tampering, improper use, attempted escape, illegal disclo­
sure, trespass, or physical injury.

(b) “Trade secret information” means government data, including a formula, 
pattern, compilation, program, device, method, technique or process (1) that was 
supplied by.tbe affected individual or organization, (2) that is the subject of efforts by 
the individual or organization that are reasonable under the circumstances to maintain 
its secidcy, and (3L& t derives indefftndent economjp Value, actual or potential, from 
noLbeing genejnpdy known to, a^dltot being readrijrocertainable by proper means by,

^ P e r  persons who can obtain Economic value from its disclosure or use.
(c) “Labor relations information” means management positions on economic and 

noneconomic items that have not been presented during the collective bargaining 
process or interes* arbitration, including information specifically collected of created 
to prepare the management position.

Subd. 2. Classification. TJ^eMwing §ovemmentdata is classified as nonpublic 
data with regard to data not on individuals, pursuant to section 13.02, subdivision 9, 
and as private data with regard to data on individuals, pursuant to section 13.02, 
subdivision 12: Security scaled absentee ballots
prior to opening by an election judge; sealea'Dfds” including the number of bids 
received, prior to the opening of the bids; and labor relations informr' .on, provided 
that specific labor relations information which relates to a specific labor organization 
is classified as protected nonpublic data pursuant to section 13.02, subdivision 13.

History: 1980 c 603 s  15; 1981 c 311s 11,39; 1982 c 545 s 24; 1984 c 436 s 15; 1985 
c 248 s 4



§ 6253.5 GOVERNMENT CODE

(d) For petitions circulated pursuant to Section 5091 of the Education 
Code, the person or persons having charge of the petition who submit the 
petition to the county superintendent of schools.
(e) For petitions circulated pursuant to Article 1 (commencing with Section 
35700) of Chapter 4 of Part 21 of the Education Code, the person or 
persons designated as chief petitioners under Section 35701 of the Education 
Code.
(0 For petitions circulated pursuant to Part 46 (commencing with Section 
74000) of the Education Code, the person or persons designated as chief 
petitioners under Sections 74102, 74133. and 74152 of the Education Code.
Amended Stals 1982 ch 163 § 2; Slats 1985 ch 1053 § !.
Amendments;
1982 Amendment: (1) Amended the first paragraph by adding (a) ", and petitions circulated pursuant to 
Section 509! of the Education Code,” before "and all memoranda"; and (b) ", a school district or r  
community college district attorney” near the end of the paragraph; and (2) added subd (d). -o
1985 Amendment: (1) Amended the first paragraph by (a) deleting “and” after "recall petitions,"; (b>' 
adding “petitions for the reorganization of school districts submitted pursuant to Article I (commencing 
with Section 35700) of Chapter 4 of Part 21 of the Education Code, petitions for the reorganization of 
community college districts submitted pursuant to Part 46 (commencing with Section 74000) of the' 
Education Code"; and (2) added subds (e) and (0- V
Cal Jur 3d (Rev) Elections § 289.

k
§ 6253.6. Requests for bilingual election materials *
(a) Notwithstanding the provisions cf Sections 6252 and 6253, information1 
compiled by public officers o» public employees revealing the identity o f  
persons who have requested bilingual ballots or ballot pamphlets, made iilS 
accordance with any federal or state law, or other data that would reveal' 
the identity of the requester, shall not be deemed to be public records andc 
shall not be provided to any person other than public officers or public: 
employees who are responsible for receiving those requests and processing"0 
the same. ‘
(b) Nothing contained in subdivision (a) shall be construed as prohibiting^ 
any person who is otherwise authorized by law from examining election^ 
materials, including, but not limited to, affidavits of registration, provided, 
that requests for bilingual ballots or ballot pamphlets shall be subject to the^ 
restrictions contained in subdivision (a). i
Added Suts 1982 ch 1260 § 1; Amended Stats 1985 ch 1129 § I. ^
Amendment*:
1985 Amendment: Amended subd (a) by substituting (1) “information compiled by public officers or 
public employee revealing the identity of persons who have requested" for "requests for"; and (2)® 
"provided to any person other than" for "open to inspection except by the precinct board and other", il

•r*

§ 6254. Records exempt from disclosure requirements '"■>
Except as provided in Section 6254.7, nothing in this chapter shall be> 
conf.trued to require disclosure of records that are any of the following: )
(a) Preliminary drafts, notes, or interagency or intraagency memoranda' 
which are not retained by the public agency in the ordinary course of-* 
business, provided that the public interest in withholding those records 1 
clearly outweighs the public interest in disclosure. 7
(b) Records pertaining to pending litigation to which the public agency is a* 
party, or to claims made pursuant to Division 3.6 (commencing with Section j  
810), until the pending litigation or claim has been finally adjudicated or 
otherwise settled.
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