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Introduced by Anchorage Municipal Assembly

Date: November 16, 1938

RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE

RESOLUTION NO.

A RESOLUTION REGARDING THE HISTORIC EASEMENT
ENABLING ACT AND UNIFORM CONSERVATION EASEMENT
ACT

WHEREAS, historic preservation has many benefits to a community both
tangible and intangible, and

WHEREAS, historic preservation easements are one tangible historic
reservation strategy, and

WHEREAS, the proposed Uniform Conservation Easement Act will enable
governments and qualified nonprofit organizations to acquire/receive
easements on real property that are of unlimited duration, and

WHEREAS, the inherited English common law of real property leaves
doubt about the enforceability of historic easements which are not tied to

an adjoining property, and

WHEREAS, the proposed Uniform Conservation Easement Act removes that
doubt.

NOW, THEREFORE, BE IT RESOLVED chat the Alaska Municipal League
supports the enactment of the Uniform Conservation Easement At.

This resolution was passed by the governing body of
Municipality of Anchorage on November 15, 1988.
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MEMORANDUM January 24, 1989

SUBJECT: Uniform Conservation Easement Act
(SB 123)

TO: Senator Arliss Sturgulewski

FROM: Richard A. Bradley

Legislative Counsel

Melissa has asked that | comment on the purposes behind this
uniform act-- that is, what are ,/hose restrictions that the

uniform act seeks to address?

I have copied the material from the Uniform Laws Annotated

that addresses these questions; see particularly the -"pref-
atory note." But because this uniform act seems to contain
an unusual amount of esoteric lawyer-talk, | will attempt a
brief user's guide to the Uniform Conservation Easement Act.

The title explains part of what is being attempted; the idea
is that valuable natural or historic property now in private
hands might be protected for future generations by granting
a '"conservation easement™ in the property to a third party,
either a nonprofit corporation dedicated to the protection
of that kind of property or government. See sec.
34.17.060(2). The holder of the easement can then sue, if
necessary, to see that the property is maintained according
to the terms of the easement.

But it has been necessary to change the rules of the common
law to accomplish this purpose.

The usual understanding of an easement is that it relates to

"an interest in land.” The problem with conservation ease-
ments is that the interest held does not relate to any such
"interest in land.” The holder of the easement has no right

to use the land for any purpose; it merely seeks to regulate
the use by others.

The prefatory note states that these kinds of controls over
land are typically cast in the suggested three common law
forms: easements, covenants real, and equitable servitudes.



The note suggests that easements are generally well under-
stood by courts but covenants and servitudes less so. And
the note suggests that the solution to these understandings
(or possible misunderstandings) would not be the creation of
a fourth and new form of interest, by whatever name.

The suggested solution is to take the easement, the well-

understood mechanism, and remove the common law limitations
on its use to solve the problem of conservation easements.
These common law problems are stated in Sec. 34.17.030.

If I may be of further assistance, please advise.

RABrkb
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Enclosure
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UNIFORM CONSERVATION EASEMENT ACT
Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws Effective Date Statutory Citation

Arizona .............. 1985, c. 171 4-18-1985 * A.RS. 88 33-271 to 33-276.

District of Colum- u.C.Law 6-113 5-..6-1986 D.C.Code 1981, §§ 45-2601 to 45-2605.

bia

Indiana H.1074 9-1-1984 West's A.lLC. 32-5-2.6-1 to 32-5-2.6-7.

Maine C 395 6-21-1985 * 33 MRSA 8§ 476 to 479-8.

Minnesota C 232 5-24-1985 * M.S.A. 88 84C.01 to 84C.05.

Mississippi............ c. 404 3-27-1986 Code 1972, 88 89-19-1 to 89-19-13.

Nevada c. 291 5-13-1983* N.R.S.111.390 to 111.400.

Texas c. 434 9-1-1983 V.T.C.A., Natural Resources Code 88 183.001
to 183.005.

Wisconsin............ 1981, c. 261 4-27-1982 W.S.A. 700.40.

» Date of approval.

Historical Note

The Uniform Onuervidon Eucmail Act MU approved  prefatory note and commenta are act forth in this lupple-
by the National Conference of Commiuionen on Uniform  mau.
Slate Lawi in 1981. The complete text of the act, the

PREFATORY NOTE

The Act enables durable restrictions and affirmative obligations to be attached to real property to
protect natural and historic resources. Under the conditions spelled out in the Act, the restrictions
and obligations are immune from certain common law impediments which might otherwise be raised.
The Act maximizes the freedom of the creators of the transaction to impose restrictions on the use of
land and improvements in order to protect them, and it allows a similar latitude to impose affirmative
duties for the same purposes. In each instance, if the requirements of the Act are satisfied, the
restrictions or affirmative duties are binding upon the successors and assigns of the original parties.

The Act thus makes it possible for Owner to transfer a restriction upon the use of Blackacre to
Conservation, Inc., wh’ch will be enforceable by Conservation and its successors whether or not
Conservation has an interest in land benefitted by the restriction, which is assignable although
unattached to any such interest in fact, and which has not arisen under circumstances where the
traditional conditions of privity of estate and "touch and concern" applicable to covenants real are
present. So, also, the Act enables the Owner of Heritage Home to obligate himself and future
owners of Heritage to maintain certain aspects of the house and to have that obligation enforceable
by Preservation, Inc., even though Preservation has no interest in property benefitted by the
obligation. Further, Preservation may obligate itself to take certain affirmative actions to preserve
the property. In each case, under the Act, the restrictions and obligations bind successors. The Act
does not itself impose restrictions or affirmative duties. It merely allows the parties to do so within
a consensual arrangement freed from common law impedimenta, if the conditions of the Act are
complied with.

These conditions are designed to assure that protected transactions serve defined protective
purposes (Section 1(1)) and that the protected interest is in a "holder” which is either a governmental
body or a charitable organization having an interest in the subject matter (Section 1(2)). The interest
may be created in the same manner as other easements in land (Section 2(a)). The Act also enables
the parties to establish a right in a third party to enforce the terms of the transaction (Section
3(a)(3)) if the possessor of the right is also a governmental unit or charity (Section 1(3)).

The interests protected by the Act are termed ".asements.” The terminology reflects a rtiection
of two alternatives suggested in existing state acts dealing with non-possessory conservation and
preservation interests. The first removes the common law disabilities associated with covenants real
and equitable servitudes in addition to those associated with easements. As statutorily modified,
these three common law interests retain their separate existence as instruments employable for
conservation and preservation ends. The second approach seeks to create a novel additional interest
which, although unknown to the common law, is, in some ill-defined sense, a statutorily modified
amalgam of the three traditional common law interests.
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CONSERVATION EASEMENT ACT

The essement alternative is favored in the Act for three reasons. First, lawyers ana courts are
most comfortable with easements and easement doctrine, less so with restrictive crvenants and
equitable servitudes, and can be expected to experience severe confusion if the Act opts for a hybrid
fourth interest. Second, the easement is the basic less-than-fee interest at common law; the
restrictive covenant and the equitable servitude appeared only because of then-e .Tent, but now
outdated, limitations of easement doctrine. Finally, non-possessory interests satisfying the require-
ments of covenant real or equitable servitude doctrine will invariably meet the Acts less demanding
requirements as '‘easements.” Hence, the Act’s easement orientation should not prove prejudicial to
instruments drafted as real covenants *r equitable servitudes, although the con'-erse would not be

true.

In assimilating these easements to conventional easements, the Act allows great latitude to the
parties to the former to arrange their relationship as they see fit The Act nffers in this respect
from some existing statutes, such as that in effect in Massachusetts, under which interests of this

nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easements to a
public ordering system. The Act has the relatively narrow purpose of sweeping away certain
common law impediments which might otherwise undermine the easements’ v ’idity, particularly
those held in gross. It is is the intention to facilitate private grants that serve the ends of land
conservation and historic preservation, moreover, the requirement of public agency approval adds a
layer of complexity which may discourage private actions. Organizations and property owners may
be reluctant to become involved in the bureaucratic, and sometimes political, process which public
agency participation entails. Placing such a requirement in the Act may dissuade a state from
enacting it for the reason that the state does not wish to accept die administrative and fiscal

responsibilities of such a program.

In addition, controls in the Act and in other state and federal legislation afford further assurance
that the Act will serve the public interest. To begin with, the very adoption of the Act by a state
legislature facilitates the enforcement of conservation easement -renting the public interest. Other
types of easements, real covenants and equitable servitudes are enforceable, even though their
myriads of purposes have seldom been expressly scrutinized by state legislative bodies. Moreover,
Section 1(2) of the Act restricts the entities that may hold conservation and preservation easements
to governmental agencies and charitable organizations, neithe- of which is likely to accept them on
an indiscriminate hasis. Governmental programs that extent benefits to private donors of these
easements provide additional controls against potential abuses. Federal tax statutes and regula-
tions, for example, rigorously define the circumstances under which easement donations qualify for
favorable tax treatment Controls relating to real estat. assessment and taxation of restricted
properties have been, or can be, imposed by state legislatures to prevent easement abuses or to limit
potential loss of local property tax revenues resulting from unduly favorable assessment and
taxation of these properties. Finally, the American legal system generally regards private ordering
of property relationships as sound public policy. Absent conflict with constitutional or statutory
requirements, conveyances of fee or non-possessory interests by and among private entities is the
norm, rather than the exception, in the United States. By eliminating certain outmoded easement
impediments which are largely attributable to the aasence of a land title rec rdation system in
England centuries earlier, the Act advances the values implicit in this norm.

The Act doe3 not address a number of issues which, though of conceded importance, are considered
extraneous to its primary objective of enabling private parties to enter into consensual arrangements
with charitable organizations or governmental bodies to protect land and buildings without the
encumbrance of certain potential common law impediments (Section 4). For example, with the
exception of the requirement of Section 2(b) that the acceptance of the holder be recorded, the
formalities and effects of recordation are left to the state's registry system; an adopting state may
wish to establish special indices for these interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts of a state’s marketable title laws upon the duration
of conservation easements. The Act provides that conservation easements have an unlimited
duration unless the instruments creating them provide otherwise (Section 2(c)). The relationship
between this provision and the marketable title act or other statutes addressing restrictions on real
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessment and taxation practices is not
dealt with; for example, the effect of an easement upon the valuation of burdened real property
presents issues which are left to the state and local taxation system. The Act enables the
structuring of transactions so as to achieve tax benefits which may be available under the Internal
Revenue Code, but parties intending to attain them must be mindful of the specific provisions of the
income, estate and gift tax laws which are applicable. Finally, the Act neither limits nor enlarges the
power of eminent domain; such matters as the scope of that power and the entitlement of property
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§1 CONSERVATION EASEMENT ACT

owners to compensation upon its exercise are determined not by this Act but by the adopting state's
eminent domain code and related statutes.

General Statutory Notes

Arlacaa. The Arizona act is a substantial adoption of the ey, denved either from a special fund or the General Fund,
major provisions of the Uniform Act. but contains numerous shall be upended for capital improvements on any real
vanaooos, omissions and additional matter which cannot be propeny upon which a conservation easement has been
clearly indicated by statutory notes. granted unless the conservation easement is perpetual, a

Indiana. Adds section as follows: governmental body is the holder of the easement and the

“32.5.2 6-7 Tasatloa capital Improvements are solely for the use and benefit of

"For the purposes of IC 6-1.1, real property subject to a such holder.
conservation easement shall be assessed and tazed on a basis Nevada. The Nevada act is a substantial adoption of the
that reflects tbe casement.” major provisions of the Uniform Act, but contams numerous
Mississippi. Adds a section as follows: variations, omissions and additional mailer which cannot be

“§ 89-19-11. Capita] Improvements on property upoa  clearly indicated by sututory notes.
which eaaeaaeaes have beea granted. New York. Sections 49-0301 to 49-0311 of the New
"With the excepuon of 'Mississippi Landmarks,' as de- York Environmental Conservation Law do not constitute a
fined by the Antiquiues Law of Mississippi (Section 39-7-1 substantial adoption of the Uniform Act. although they
et seq., Mississippi Code of 1972) and of properties entered contain some similar provisions and have the same general
in the National Register of Historic Places, no public mon- purpose.

UNIFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to be known as the Uniform Conservation Easement Act, relating to (here insert
the subject matter requirements of the various states).

Section Section

1 Definitions. 4. Validity.

2.Creanon, Conveyance, Acceptance and Duration. 3. Applicability.

3. Judicial Actions. 6. Uniformity of Application and Construction.

§ 1. [Definitions]
As used in this Act, unless the context otherwise requires:

(1) “Conservation easement” means a nonpossessory interest of a holder in real
property imposing limitations or affirmative obligations the purposes of which include
retaining or protecting natural, scenic, or open-space values of real property, assuring its
availability for agricultural, forest, recreational, or open-space use, protecting natural
resources, maintaining or enhancing air or water quality, or preserving the historical,
architectural, archaeological, or cultural aspects of real property.

(2) “Holder” means:

(i) a governmental body empowered to hold an interest in real property under the
laws of this State or the United States; or

(ii) a charitable corporation, charitable association, or charitable trust, the purposes
or powers of which include retaining or protecting the natural, scenic, or open-space
values of real property, assuring the availability of real property for agricultural,
forest, recreational, or open-space use, protecting natural resources, maintaining or
enhancing air or water quality, or preserving the historical, architectural, archaeologi-
cal, or cultural aspects of real property.

(3) “Third-party right of enforcement” means a right provided in a conservation
easement to enforce any of its terms granted to a governmental body, charitable
corporation, charitable association, or charitable trust, which, although eligible to be a
holder, is not a holder.

COMMENT

Section 1 defines three central elements: can be a holder and who can possess a "third-
What is meant by a conservation easement: who  party right of enforcement.” Only those inter-
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CONSERVATION EASEMENT ACT

esta held by a "holder,” as defined by the Act,
fall within the definitions of protected ease-
ments. Such easements are defined as interests
in real property. Even if so held, the easement
must serve one or more of the following pur-
poses: Protection of natural or open-space re-
sources; protection of air or water quality; pres-
ervation of the historical aspects of property; or
other similar objectives spelled out in subsection
®.
A "holder” may be a governmental unit hav-
ing specified powers (subsection (2K0) or certain
types of charitable corporations, associations,
ma trusts, provided that the purposes of the
holder include those same purposes for which
the conservation easement could have been cre-
ated in the first place (subsection (2Xii)). The
word “charitable", in Section 1(2) and (3), de-
scribes organizations that are charities according
to the common law definition regardless of their
status as exempt organizations under any tax
law. .

§2

Recognition of a “third-party right of enforce-
ment" enables the parties to structure into the
transaction a party that is not an easement
"holder." but which, nonetheless, has the right
to enforce the terms of the easement (Sections
1(3), 3(aX3)). But the possessor of the third-par-
ty enforcement right must be a governmental
body or a charitable corporation, association, or
trust Thus, if Owner transfers a conservation
easement on Blackacre to Conservation, Inc., he
could grant to Preservation, Inc., a charitable
corporation, the right to enforce the terms of the
easement, even though Preservation was not the
holder, and Preservation would be free of the
common law impediments eliminated by the Act
(Section 4). Under this Act, however, Owner
could not grant a similar right to Neighbor, a
private person. But whether such a grant might
be valid under other applicable law of the adopt-
ing state is left to the law of that state. (Section

5(c).)

Action in Adopting Jurisdictions

VirlxtfoM trom OfflcUl TczC

Diitrict of Coluabi*. Introductory mxlertxl reads: "For
the purposes of this set. the term:".

Mzlne. In subsec. (1), omits "or preserving the histori-
cal, architectural, archseologtcii, or cultural aspects".

In subsecs. (2)(ii) and (3). substitutes "nonprofit corpora-
tion" for "chanuble corporation, charitable association".

Additionally, defines “real property” to include surface
waters.

MiadadppL Section reads:

“For purposes of this chapter, the following words shall
have the meaning ascribed herein unless the contest other-
wise requires:

"(1) 'Conservation easement' shall mean a nonpossesso-
ry interest of a holder in real property imposing limita-
tions or affirmauve obligations, the purposes of which
include retaining or protecting natural, scenic, historical
or open-space values of real property, assuring its avail-
ability for agricultural, forest, recreational, educational or
open-space use, protecting natural features and resources,
maintaimng or enhancing air and water quality or pre-
serving the natural, historical, architectural, archaeologi-
cal or cultural aspects of real property.

“(2) 'Holder" shall mean either:

"(a) A governmental body empowered by the law of
thia state or the United States to hold an interest in real
property, or

"(b) A private, nonprofit, charitable or educational
corporation, association or trust, the purposes or pow-
ers of which include retaining or protecting the natural,
scenic, historical or open-space values of real property,

Library

Health and Environment «=*25.3(4).
CJ.S. Health and Environment 8§ 91 et seq., 130, 132.

assuring the availability of real property for agri-
cultural, forest, recreational, educational or open-space
use, protecting natural features and resources, main-
taining or enhancing air or water quality or preserving
the natural, historical, architectural, archaeological or
cultural aspects of real property which is the recipient
or grantee of a conservation easement.

"(8) Third-party right of enforcement' shall mean a
nghl granted in a conservation easement to a governmen-
tal body or private, nonprofit charitable corporation, asso-
ciation or trust, which is not a holder but which is eligible
to be a holder, to enforce any of the lerms of the
conservation casement.

"(4) 'Person’ shall mean any natural person or legal
entity."

Texas. In subsec. (1). substitutes "designed to" for The
purposes of which include" (with conforming grammatical
variations not affecting substance, e.g., "reuun" for "retain-
ing").

In subsec. (2Xii). substitutes "created or empowered to"
for “the purposes or powers of which include" (with con-
forming grammatical variations not affecting substance, e.g..
“retain" for “retaining").

In subsec. (3), substitutes "that is eligible to be a holder
but is not a holder* for ", which, although eligible to be a
holder, is not a holder".

Adds subsec. (4) as follows: " ‘Servient estate' means the
real property burdened by the conservation easement.”

Wisconsin. In subsec. (1), inserts "preserving a buna!
site, as defined in s. 157.70(1)(b)," following "wster quali-

ty.".

References

§ 2. [Creation, Conveyance, Acceptance and Duration]

(@) Except aj otherwise provided in this Act, a conservation easement may be created,
conveyed, recordet. assigned, released, modified, terminated, or otherwise altered or
affected in the same manner as other easements.

(b) No right or duty in favor of or against a holder and no right in favor of a person
having a third-party right of enforcement arises under a conservation easement before its
acceptance by the holder and a recordation of the acceptance.



§2

CONSERVATION EASEMENT ACT

(c) Except as provided in Section 3(b), a conservation easement is unlimited in Juration
unless the instrument creating it otherwise provides.

(d) An interest in real property in existence at the time a conservation s'asement is
created is not impaired by it unless the owner cf the interest is a party to the t' nservation

easement or consents to it

COMMENT

Section 2(a) provides that except to the extent
otherwise indicated in the Act, conservation
easements are indistinguishable from easements
recognized under the pre-Act law of the state in
terms of their creation, conveyance, recordation,
assignment release, modification, termination or
alteration. In this regard, subsection (a) reflects
the Act's overall philosophy of bringing less-
than-fee conservation interests under the formal
easement rubric and of extending that rubric to
the extent necessary to effectuate the Act's pur-
poses given the adopting state's existing com-
mon law and statutory framework. For exam-
ple, the state’s requirements concerning release
of conventional easements apply as well to con-
servation easements because nothing in the Act
provides otherwise. On the other hand, if the
state’s existing law does not permit easements in
gross to be assigned, it will not be applicable to
conservation easements because Section 4(2) ef-
fectively authorizes their assignment

Conservation and preservation organizations
using easement' programs have indicated a con-
cern that instruments purporting to impose af-
firmative obligations on the holder may be uni-
laterally executed by grantors and recorded
without notice to or acceptance by the holder
ostensibly responsible for the performance of
the affirmative obligations.  Subsection (b)
makes clear that neither a holder nor a person
having a third-party enforcement right has any

rights or duties under the easement prior to the
recordation of the holder's acceptance of it

The Act enables parties to create a conserva-
tion easement of unlimited duration subject to
the power of a court to modify or terminate it in
states whose case or statute law accords their
courts that power in the case of easement. See
Section 3(b). The latitude given the parties is
consistent with the philosophical premise of the
Act. However, there are additional safeguards;
for example, easements may be created only for
certain purposes and may be held'Only by certain
“holders.”” These limitations find their place
comfortably within similar limitations applicable
to charitable trusts, whose duration may also
have no limit. Allowing the parties to create
such easements also enrhles them to fit within
federal tax law requirements that the interest be
"in perpetuity” if certain tax benefits are to be
derived.

Obviously, an easement cannot impair prior
rights of owners of interests in the burdened
property existing when the easement comes into
being unless those owners join in the easement
or consent to it. The easement property thus
would be subject to existing liens, encumbrances
and other property rights (such as subsurface
mineral rights) which pre-exist the easement,
unless the owners of those rights release them
or subordinate them to the easement (Section

2(d).)

Action in Adopting Jurisdictions

VuUtioa* from OfflcUJ Text:

Diitrict of Columbia. Section reads:

"(*XO litcept as otherwise provided in this act, a conser-
vation easement may be created, conveyed, recorded, as-
signed. released, modified, terminated, or otherwise altered
or affected in Use same manner as other easements, provided
that the recordation of any conservation easement as defined
in section 2, or of any assignment, release, modificatio’
termination, or other alteration of a conservation easement
shall be exempt from the recordation tax imposed by section
303 of the District of Columbia Real Estate Deed Rec-
ordation Tax Act, approved March 2, 1962 (76 Stat. 12
D.C.Code, sec. 45-923), and from the transfer tax imposed
oy section 403 of the District of Columbia Revenue Act of
1950, effective September 13. 1950 (D.C.Uw 3-92; D.C.
Code. sec. 47-903).

"(2) The exemption provided for in subsection (2) of
this action shall not apply if the consideration for the
conservation easement exceeds S100 in value.

“(b) No nght or duly in favor of or against a person
having a third-party right of enforcement arises under a
conservation easement before us acceptance by the holder
and a lecordation of the acceptance.

"(c) Except as provided in section 4(b), a conservation
easement is unlimited in duration unless the instrument
creating it otherwise provides.
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"(d) An interest in real property in existence at the time a
consetvauon easement is created is not impaired by it unless
the owner of the interest is a party to the conservation
easement or consents to it.

“(e) A conservation easement is valid even under the
following circumstances:

“(1) It is not appurtenant to an interest in real proper-
by,

"(2) It can be or has been assigned to another holder;

“(3) It is not of a character that has been recognized
traditionally at common law;

"(4) It imposes a negative burden;

"(5) It imposes affirmative obligations upon the owner
of in interest in the burdened property or upon the
holder;

"(6) The benefit does not touch or concern real proper-
ty, tr

"(7) There is no pnvity of estate or of contract.”
Maine. In subsec. (a), adds "created by written instru-

ment" at the end thereof.

Subsec. (b) reads: "No nght or duly in favor of or against

» holder anses under a conservation easement unless it is
accepted by the holder and no nght in favor of a person

*
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having a 3rd-party right of enforcement arises cuder a
cooaerviDoa e*sr: ait unless it is accepted by any person
having a 3rd-party right of enforcement.”

Subeec. (c) reads:

“Except u provided in this subchapter, a conservation
easement is unlimited in duration unleu:

"A. Tbe instrument creating it otherwise provides: or

“B. Change of circumstances renders the easement no
longer in the public interest as determined in an action
under section 471.“

Adds a subsection which reads: "The instrument creating
a conservation easement must provide in what manner and
at whit times representatives of tbe holder of a conservation
easement or of any person having a 3rd-party right of
enforcement shall be entitled to enter the land to assure
compliance.”

Mlaaladppi. In subsec. (a), substitutes "idfccted in the
same method and manner is other easementi” Tor "affected
in the same manner as other easements”.

In subsec. (b). substitutes "no right of a person having a
third-party right" for "no right in favor of a person having a
third-perry right”.

In subsec (c), insetts “ills* following "unlimited in".

In subsec. (d), substitutes "the conservation easement” for
"it" following "is not impaired by".
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True. Subsec. (b) reads as follows: “A right or duty in
favor of or against t bolder and a right in favor of a person
having a third-party right of enforcement does not arise
under a conservation easement before its acceptance by tbe
holder and the recordation of the acceptance.”

Ic subsec. (cX substitutes "malm some ocher provision”
for "otherwise provides”.

In subsec (d), substitutes “that exists in real property” for
“in real property in existence" and omits "by it” following
"impaired”.

Adds subsections as followi:

"(e) A conservation easement must be created in writing,
acknowledged and recorded in tbe deed records of (he
county in which the servient autc is located, and must
include s legs! description of the real property which consti-
tutes the servient estate.

“(0 If Isnd that has been subject to a conservation ease-
ment is no longer subject to such easement, an additional
tax is imposed on the land equal to the difference, if any,
between the taxes imposed on the land for each of the ,~we
years preceding tbe year in which the easement terminates
and lhe taxes (hat would have beep imposed had the land
not been subject to a conservation easement in each of (hose
years, plus interest at an annual rate of seven percent
calculated from the dates on which the differences would
hive become due.”

Wisconsin.  Makes minor language changes not affecting
substance.

Library References

Health and Environment «=»2].J(4).
CJ.S. Health and Environment 88 91 ct seq., 130, 132.

§ 3. [Judicial Actions]

(@ An action affecting a conservation easement may be brought by:
(1) an owner of an interest in the real property burdened by the easement;

(2) a holder of the easement;

(3) a person having a third-party right of enforcement; or

(4) . person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation
easement in accordance with the principles of law and equity.

COMMENT

Section 3 identifies four categories of persons
who may bring actions to enforce, modify or
terminate conservation easements, quiet title to
parcels burdened by conservation easements, or
otherwise affect conservation easements. Own-
ers of interests in real property burdened by
easements might wish to sue in cases where the
easements also impose duties upon holders and
these duties are breached by thw holders. Hold-
ers and persons having third-party rights of en-
forcement might obviously wish to bring suit to
enforce restrictions on the owners' u«u of the
burdened properties. In addition to the.’e three
categories of persons who derive their standing
from the explicit terms of the easement itself,
the Act also recognizes that the state's other
applicable law may create standing in other per-
sona. For example, independently of the Act,
the Attorney General could have standing in his
capacity as supervisor of charitable trusts, either
by statute or at common law.

A restriction burdening real property in perpe-
tuity or for long periods can fail of its purposes
because of changed conditions affecting the
property or its environs, because the holder of
the conservation easement may cease to exist, or
for other reasons not anticipated at the time of
its creation. A variety of doctrines, including
the doctrines of changed conditions and cy prts,
have been judicially developed and, in many
states, legislatively sanctioned as a basis for
responding to these vagaries. Under the
changed conditions doctrine, privately created
restrictions on land use may be terminated or
modified if they no longer substantially achieve
their purpose due to the changed conditions.
Under the statute or case law of some states, the
court's order limiting or terminating thi restric-
tion may include such terms and conditions, in-
cluding monetary adjustments, u it deems nec-
essary to protect the public interest and to as-
sure an equitable resolution of the problem.
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The doctrine is applicable to real covenants and
equitable servitudes in all states, but its applica-
tion to easements is problematic in many states.

Under the doctrine of cy pret, if the purposes
of a charitable trust cannot carried out because
circumstances have changed after the trust came
into being or, for any other reason, the settlor’s
charitable intentions cannot be effectuated,
courts under their equitable powers may pre-
scribe terms and conditions that may best enable
the general charitable objective to be achieved

CONSERVATION EASEMENT ACT

while altering specific provisions of the trust
So, also, in cases where a charitable trustee
ceases to exist or cannot carry out its responsi-
bilities, the court will appoint a substitute trust-
ee upon proper application and will not allow the
trust to fail.

The Act leaves intact the existing case and
statute law of adopting states as it relates to the
modification and termination of easements and
the enforcement of charitable trusts.

Action in Adopting Jurisdictions

Variations tnm Official Text:

Indiana. In subacc. (b). adds the following it the end
thertof: ", or the termination of i conservation easement by
agreement of the grantor and grantee.”

Maine. Section reads:

"1. Action or intervention. An action affecting a con-
servation easement may be brought or intervened in by:

“A. An owner of an interest in the real property bur-
dated by the easement:

"B. A bolder of the casement; or

“C A person having a 3rd-parry right of enforcement.

“2. Intervention only. An action affecting a conserva-
tion easement may be intervened in by the State or a

political subdivision of the State in which the real property
burdened by the easement is located.

“3.  Power of court. This subchapter does not affect the
power of a court to enforce a conservation easement by
injuncuon or proceeding in equity or to modify or terminate
a conservation easement in accordance with principles of

law and equity. A court may deny equitable enforcement of
a conservation easement when it mds that change of cir-
cumstances has rendered that easement no longer in the
public interest. 1l the court so finds, the court may allow
damages as the crly remedy ut an action to enforce the
easement.

y-> comparative economic test may be used to determine
under this subsection if a conservation easement is in the
public interest."”
Mississippi.
"An action".

In subsec. (a), substitutes “Any action” for

Subsec. (aX*) reads: “A person otherwise authorized and
empowered by law."

In subscc. (b), inserts ", and shall not be construed to."
following "This Act does not".

Texas. In subsec. (aX<). inserts "some" following "au-
thorized by".

Wisconsin.  Makes minor language changes not affecting
substance.

Library Reference*

Health and Environment «=*25.5(4).
CJ.S. Health and Environment 8J 91 et scq., 130, 132.

§ 4. [Validity]

A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;

(2) it canbe or has beenassigned
(3) it isnot aof acharacter thathas
(4) it imposes a negative burden;

toanother holder,
been recognized traditionally at common law;

(5) it imposes affirmative obligations upon the owner of an interest in the burdened

property or upon the holder;

(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.

COMMENT

One of the Act’s basic goals is to remove
outmoded common law defenses that could im-
pede the use of easements for conservation or
preservation ends. Section 4 addresses this goal
by comprehensively identifying these defenses
and negating their use in actions to enforce
conservation or preservation easements.

Subsection (1) indicates that easements, the
benefit of which is held in gross, may be en-
forced against the grantor or his successors or
assigns. By stating that the easement need not
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be appurtenant to an interest inreal property, it
eliminates the requirement inforce in some
states that the holder of the easement must own
an interest in real property (the "dominant es-
tate") benefitted by the easement.

Subsection (2) also clarifies common law by
providing that an easement may be enforced by
an assignee of the holder.

Subsection (3) addresses the problem posed by
the common law's recognition of easements that
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served only a limited number of purposes and its
reluctance to approve so-called "novel incidents."”
Easements serving the conservation and preser-
vation ends enumerated in Section 1(1) might fail
of enforcement under this restrictive view. Ac-
cordingly, subsection (3) establishes that conser-
vation or preservation easements are not unen-
forceable solely because they do not serve pur-
poses or fall within the categories of easements
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore-
going problem. The common law recognized
only a limited number of "negative easements"
—those preventing the owner of the burdened
land from performing acts on his land that he
would be privileged to perform absent the ease-
ment. Because a far wider range of negative
burdens than those recognized at common law
might be imposed by conservation or preserva-
tion easements, subsection (4) modifies the com-
mon law by eliminating the defense that a con-
servation or preservation easement imposes a
"novel” negative burden.

Subsection (5) addresses the opposite prob-
lem—the unenforceability at common law of an
easement that imposes affirmative obligations
upon either the owner of the burdened property
or upon the holder. Neither of those interests
was viewed by the common 'law as true ease-
ments at all. The first, in fact, was labelled a
"spurious" easement because it obligated the
owner of the burdened property to perform af-
firmative acts. (The spurious easement was dis-
tinguished from an affirmative easement, illus-
trated by a right of way, which empowered the
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easement's holder to perform acts on the bur-
dened property that the holder would not have
been privileged to perform absent the easement.)

Achievement of conservation or preservation
goals may require that affirmative obligations
be incurred by the burdened property owner or
by the easement holder or both. For example,
the donor of a facade easement, one type of
preservation easement, may agree to restore the
facade to its original state; conversely, the hold-
er of a facade easement may agree to undertake
restoration. In either case, the preservation
easement would impose affirmative obligations.
Subsection (5) treats both interests as easements
and establishes that neither would be unenforce-
able solely because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and
concern and privity of estate or contract defens-
es, respectively. Strictly speaking, they do not
belong in the Act because they have traditionally
been asserted as defenses against the enforce-
ment not of easements but of real covenants and
of equitabje servitudes, The case law dealing
with these three classes of interests, however,
had become so confused and arcane over the
centuries that defenses appropriate to one of
these classes may incorrectly be deemed applica-
ble to another. The inclusion of the touch and
concern and privity defenses in Section 4 is a
cautionary measure, intended to safeguard con-
servation and preservation easements from in-
validation by courts that might inadvertently
confuse them with real covenants or equitable
servitudes.

Action in Adopting Jurisdictions

Vtriitiou from Official Text;

District of Colombia. Omits this section.

Maine. In lubsec. (1), inserts "or does not run with"
following “lo".

Adds m jubsec. (8) which reads: "It docs not run to the
successor and assigns of the holder.”

MiasliaippL Introductory material reads: "A conserva-
tion easement shall be valid despite the following".

In subsec. (2), substitutes “It may be" for "It can be".

Texaa. In subaec. (S), substitutes "on" for "upon™ in
both instance.

Wisconsin. Makes minor language changes not affecting
substance.

Library References

Health and Environment «=»23.5(4).

CJ.5. Health and Environment 91 et seq., 130, 132.

j
n

§ 5. [Applicability] *iY

(@) This Act applies to any interest created after its effective date which complies with
this Act, whether designated as a conservation easement or as a covenant, equitable
servitude, restriction, easement, or otherwise.

(b) This Act applies to ariy interest created before its effective date if it would have
been enforceable had it been created after its effective date unless retroactive application
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation or
preservation easement or as a covenant, equitable servitude, restriction, easement, or
otherwise, that is enforceable under other law of this State.

COMMENT

There are four classes of interests to which 65
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is conveyed to the owner of the property, the owner

shall pay to the municipality an amount equal to the
additional tax at the current mill levy together with
eight percent interest for the preceding 10 years, as
though the land had not been assessed subject to the
conservation easement.

(b) To secure the assessment under this section, an
owner of land subject to a conservation easement must
apply to the assessor before May 15 of each year in
which the assessment is desired. The application shall
be made upon forms prescribed by the assessor and shall
include information that may reasonably be required to
determine the entitlement of the applicant.”

Note some changes suggested.

Since there is no reimbursement to the municipality from the
state, | have eliminated the participation by the state as-
sessor and the references to the state.

I have suggested a ten year payback period, in place of the
seven year in AS 29.45.060.

If I may be of further assistance, please advise.

RAB:gc
WKG7/122
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 9, 1989

SUBJECT: Conservation easements and their
abuse: SB 123

TO: Senator Jan Faiks, Chair
Senate Judiciary CorprTttee

FROM Richard A. Bradley
Legislative Counsel

Chris Christensen has asked that | suggest a solution to the
concern that there will be efforts to evade municipal ad
valorem property taxation by the use of conservation ease-

ments .

The use of the conservation easement shoulc. result in a de-
crease in the value of the property since some of the rights
to the use of the property have been transferred to a munic-
ipality or a nonprofit corporation.

The easy answer is to provide for some penalty on an incon-
sistent use or the transfer of the easement to the owner of
the property that is the subject of the easement; such a
transfer would result in the merger of the two estates and
the elimination of the conservation easement.

While there are undoubtedly myriad ways of achieving this

goal, | note the existence in state law of a similar pro-
vision that applies a sanction on the transfer of property
receiving the beneficial farm use assessment. | refer to AS

29.45.060, primarily subsections (a) and (b); those sub-
sections provide:

Sec. 29.45.060. FARM OR AGRICULTURAL LAND. (a) Farm
use land included in a farm unit and not dedicated or
being used for nonfarm purposes shall be assessed on
the basis of full and true value for farm use and may
not be assessed as if subdivided or used for some other
nonfarm purpose. The assessor shall maintain records
valuing the land for both full and true value and farm
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MEMORANDUM
TO: Senator Jan Faiks
PROM: John Reese
DATE: March 9, 1989
RE- S.B. 123
S.B. 123. Implications of conservation easement on:
1. Elimination of properties from tax base/ and
2. Ability of owner of property to control use of
easement or even obtain return of easement by donation to a sham
non-profit organization.
1 Tax Base. Obviously, donation of the easement

removes the segment of the property from the tax base. Property
taxes are a function of market value, and the Ilimitation of the
easement may frequently reduce the market value of a property.
In some situations, the nature of a particular easement may
virtually eliminate the marketability of a property and,
therefore, its contribution to the general tax base.

On the other hand, this is not really a change in
the law. Presently, any owner of a property can donate the
property toa qualified non-profit group, church, charity, etc.,
and thereby remove it from the tax base. The question is whether

there are any controls on the process.
The controls are simple economics.

What the person gives up by donating the easement

is valued according to the market. If it is insignificant (e.g.
cannot change the facade of a building for five years), the
market value will changelittle. If it is substantial (e.g.

donation of prime development acreage to be used as park land),
the loss to the tax rolls would be huge. But the donator loses

the value ofwhat is donated — very little in the first example
and a lot in the second. The tax loss is a small part of the
loss in either case. The willingness of the contributor s
tempered Dby his or her own personal financial well Dbeing,

possibly the most effective control in our society.

But, is it subject to abuse? This brings us to
the second issue.
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2. Use of Easement as a Ruse to Avoid Taxes. First:,
it is important to note VA4 the basic motivation control, self-
interest, is at play here. If somoone is going to donate an
easement, the maximum financial benefit of doing so requires that
the recipient be organized as a non-profit group, meeting the
state and federal requirements for deductibility of

contributions, tax credits, etc. Under federal law, any
organization receiving tax deductible gifts must have provisions
in its articles of incorporation and by-laws which require assets
to be used solely for the non-profit purpose, and if dissolved,
the assets (including conservation easements) must be contributed
to a similar tax qualified non-profit group. State law is
similar, although not quite as specific. See AS 10.20. It
cannot be given back (unless the easement itself requires it).

If the contributor did receive it back, this would
bring due recapture rules of the Internal Revenue Service, which
would make it a very expensive choice. On the other hand, if the
easement provided for return after a period, the tax implications
would be very small, a3 the market value effect would bo very

small from the beginning.

| doubt if there are local property tax recapture
rules designed for this, but even without that, the federal
income tax deductions and tax credits are the big items for the

contributor.

In summary, a conservation easement allows contribution
of part of an asset, while leaving it partially on the tax rolls,
rather than removing it completely. It cannot be used to avoid

taxes because the oubotantial Intornal Rsvonuo Sorvioa bartofi ts

are reversed if that is tried. Federal and state larestrict it
as well.

MEMORANDUM - S.B. 123 Page 2
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Faculty

School of Law

March 9, 1989

Ms. Kerry Hoffman

Anchorage Historic Properties, Inc.
524 West 4th Avenue

Anchorage, Alaska 99501

Re: Conservation/Preservation Easement Legislation

Dear Ms. Hoffman:

As we discussed on the telephone yesterday, | have been involved
with legislation of the above nature for over 10 years and have
written substantially in the field (see Chapter 34A, Volume 111

of Powell on Real Property). Frequently, concern is expressed
with respect to the impact of such legislation on the real
property tax base. Such fears have proven to be groundless.
Perhaps the best proof is the experience of the 45 states that
have some form of conservation easement legislation. In  New
York, the statute has been in effect for five years and no
problem has arisen in this respect. Many states have had

conservation easement statutes for b.tween 10 and 20 years, and |
know of none in which diminution of the tax base has proven to

be a problem.

The reasons are varied why conservation easements do not present
a substantial fiscal problem for local governments. They

include:

a) As a general proposition, a limited number of property owners
are willing to make the substantial economic sacrifice which
results from restricting the use of their land or structures on
the land. Visions of property owners lining up for the privilege
of terminating or limiting their development rights are

unrealistic.

b) To the extent that conservation easements limit the use or

development of real property, they also Ilimit the financial
demands for services from local government. Property that is not
developed sends no children to school, <creates no sewage or
garbage, and requires little police protection. Historic

structures protected by preservation easements cannot be replaced
with more intensive development that would make greater demands

on the community.

c) Overall, conservation and preservation easements tend to
enhance the attractiveness of a community and the real property



within a community. They create offsetting values and economic
benefits that compensate for the loss of any real property taxes
from the specific parcels that are burdened by the restrictions.

The question of the impact of conservation easements came up in
New York State prior to the passage of our conservation easement
statute (Article 49 of the New York Environmental Conservation

Law). | enclose a copy of a letter that | wrote in 1982 when the
legislature was <considering enactment. While the letter s
addressed mainly toward open space wuses, it also applies to

easements which protect historic sturctures.

Please let me know if | can be of any further assistance.

Professor of Law
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School of Law Faculty

March 18, 1982

Senator John Dunne

Room 711

Legislative Office Building
Albany, New York 12247

Attention; Thomas Faist, Esq.

Re: Conservation Easement Legislation S. 6753-A

Dear Mr, Faist:

| appreciate your taking the time to discuss this matter with
me on the telephone the other day. As I indicated to you, | believe
that the legislation will be useful in providing an additional tool to
the private sector for the preservation of open space. Such private
sector activity complements state and local expenditures for such
purposes and will be of substantial economic benefit. The advantages
of the legislation are, | believe, easy to appreciate and | will not
dwell on them further. Instead, | will address myself to the major
issue raised in opposition, namely the fear of erosion of the local
tax base.

During my professional career in the practice of law, in
government, and as a law professor, a major aspect of my work has
been in the field of land use, real property, and real property taxation.
I am, therefore, fully aware of the ramifications of the proposed legi-
slation, Realistically, it is extremely unlikely that it will result in
a rush of private property owners to give up their development rights.
Federal tax benefits will result only if such rights are given up in
perpetuity. .Few property owners will be willing to make the substan-
tial long-term economic sacrifice which would result from restricting
the use of their land. In addition, in most of the taxing jurisdictions
in the State, the major portion of the tax base is improvements rather
than land. Use of the mechanism provided for in the statute may re-
sult in a minor diminution of a small portion of a community's tax base.
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This minor loss should, in the normal course of events, be offset

by increased values resulting from open space preservation. Also,
reduction in revenue would be offset in the long run by decreased
pressure on community expenditures. Open space sends few children
to school, and reduces the cost of police and fire protection.

A community amenity, such as open space, has ripple effects
in terms of its benefits. It can maintain and enhance the value of
properties a considerable distance away. Thus, over a period of
time, property values in any area will reflect the desirability of
the area which will be based upon many factors, one of which is open
space preservation.

It would, of course, be nonsensical to tax the non-profit organi-
zations which are receiving the restrictive covenants. They are not
receiving anything of economic value to them. On the contrary, they
may be incurring some expense in order to administer and monitor
the covenants. They will be performing a public service, benefiting
the state and the community, and it would strike at the heart of the

legislative purpose to penalize them for doing so.

While it is not determinative, it is also comforting to know that
other states have adopted similar legislation. These include Color-
ado, Connecticut, Delaware, Florida, Georgia, Maryland, Massachu-
setts, New Hampshire, North Carolina, Oregon, Rhode Island and Utah.
A useful list with citations is at pages 567-577 of the Fall, 1979 issue
of the Real Property, Probate and Trust Journal, at the end of an
excellent article on the subject.

Please feel free to call if you have any questions or if I may be
of further assistance.

Sincerely,

\

\Y
William R. Ginsberg
Professor of Law

WRG/gms
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CONSERVATION EASEMENT ACT

served only a limited number of purposes and its,
reluctance to approve so-called "novel incidents.”
Easements serving the conservation and preser-
vation ends enumerated in Secuon 1(1) might fail
o f' oforcement under this restrictive view. Ac-
codmgly, subsection (3) establishes that conser-
vation or preservation easements are not unen-
forceable solely because they do not serve pur-
poses or fall within the categories of easements
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore-
going problem. The common law recognized
only a limited number of "negative easements”
—those preventing the owner of the burdened
land from performing acts on his land that he
would be privileged to perform absent the ease-
ment Because a far wider range of negative
burdens than those recognized at common law
might be imposed by conservation or preserva-
tion easements, subsection (4) modifies the com-
mon law by eliminating the defense that a con-
servation or preservation easement imposes a
"novel” negative burden.

Subsection (5) addresses the opposite prob-
lem—the unenforceability at common law of an
easement that imposes affirmative obligations
upon either the owner of the burdened property
or upon the holder. Neither of those interests
was viewed by the common law as true ease
ments at all. The first, in fact, was labelled a
"spurious” easement because it obligated the
owner of the burdened property to perform af-
firmative acts. (The spurious easement was dis-
tinguished from an affirmative easement, illus-
trated by a right of way, which empowered the

85

easement's holder to perform acta on the bur-
dened property that the holder would not have
been privileged to perform absent the easement)

Achievement of conservation or preservation
goals may require that affirmative obligationa
be incurred by the burdened property owner or
by the easement holder or both. For example,
the donor of a facade easement, one type of
preservation easement, may agree to restore the
facade to its original state; conversely, the hold-
er of a facade easement may agree to undertake
restoration. In either case, the preservation
easement would impose affirmative obligationa.
Subsection (5) treats both interests as easements
and establishes that neither would be unenforce-
able solely because it is affirmative in nature.

Subs.ictions (6) and (7) preclude the touch and
concern und privity of estate or contract defens-
es, respectively. Strictly speaking, they do not
belong in the Act because they have traditionally
been asserted as defenses against the enforce-
ment not of easements but of real covenants and
of equitable servitudes. The case law dealing
with these three classes of interests, however,
had become so confused and arcane over the
centuries that defenses appropriate to one of
these clasies may incorrectly be deemed applica-
ble to another. The inclusion of the touch and
concern and privity defenses in Section 4 is a
cautionary measure, intended to safeguard con-
servation and preservation easements from in-
validation by courts that might inadvertently
confuse them with real covenants or equitable
servitudes.

Action in Adopting Jurisdictions

Virtadoaa tnm Official Ttxe

DUtrtct of ColaaMa. Onmits this section.

Mila*. In lubwe. (1), inserts "or does not run with"
following "to",

Adds a subsec. (8) which reads: "It does not run to tbe
successor and laugns of the holder.”

M laUtpi. Introductory rrnieriil reads: "A conserva-
tion easement shall be valid despite tbe foUowui|".

In subeoc. (2), lubrttuta "It may be" for "It can be”.

Telia. In subtcc. (3). lubsnrutes “on" for “upon™ in
both instances.

WitcomSa. Makes minor language changes not affecting
substance.

Library References

Health and Environment ** 23.3(4).
CJS. Health and Environment H 91 et jeq., 130, 132.

§ 5. [Applicability]

A\

-\J

(@) This Act applies to any interest created after its effective date which complies with
this Act, whether designated as a conservation easement or as a covenant, equitable

servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it would have
been enforceable had it been created after its effective date unless retroactive application
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation or
preservation easement or as a covenant, equitable servitude, restriction, easement, or
otherwise, that is enforceable under other law of this State.

COMMENT

There are four clasies of interests to which gg
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MEMORANDUM March 9, 1989

SUBJECT: Conservation easements and their
abuse: SB 123

TO: Senator Jan Faiks, Chair
Senate Judiciary Comprittee

FROMt Richard A. Bradley
Legislative Counsel

Chris Christensen has asked that | suggest a solution to the
concern that there will be efforts to evade municipal ad
valorem property taxation by the use of conservation ease-
ments .

The use of the conservation easement should result in a de-
crease in the value of the property since some of the rights
to the use of the property have been transferred to a munic-
ipality or a nonprofit corporation.

The easy answer is to provide for some penalty on an incon-
sistent use or the transfer of the easement to the owner of
the property that is the subject of the easement; such a
transfer would result in the merger of the two estates and
the elimination of the conservation easement.

While there are undoubtedly myriad ways of achieving this

goal, | note the existence in state law of a similar pro-
vision that applies a sanction on the transfer of property
receiving the beneficial farm use assessment. | refer to AS

29.45.060, primarily subsections (a) and (b); those sub-
sections provide:

Sec. 29.45.060. FARM OR AGRICULTURAL LAND. (a) Farm
use land included in a farm unit and not dedicated or
being used for nonfarm purposes shall be assessed on
the basis of full and true value for farm use and may
not be assessed as if subdivided or used for some other
nonfarr purpose. The assessor shall maintain recoids
valuing the land for both full and true value and farm



Senator Jan Faiks
Page 3
March 9, 1989

is conveyed to the owner of the property, the owner
shall pay to the municipality an* amount equal to the
additional tax at the current mill levy together with
eight percent interest for the preceding 10 years, as
though the land had not been assessed subject to the
conservation easement.

(b) To secure the assessment under this section, an
owner of land subject to a conservation easement must
apply to the assessor before May 15 of each year in
which the assessment is desired. The application shall
be made upon forms prescribed by the assessor and shall
include information that may reasonably be required to
determine the entitlement of the applicant.”

Note some changes suggested.

Since there is no reimbursement to the municipality from the
state, | have eliminated the participation by the state as-
sessor and the references to the state.

I have suggested a ten year payback period, in place of the
seven year in AS 29.45.060.

If I may be of further assistance, please advise.

RAB:gcC
WKG7/122



MEMORANDUM

T Senator Jan Faiks
FROM: John Reeae
DATE: March 9, 1989
RE: S.3. 123
S.B. 123. Implications of conservation easement on:
1. Elimination of properties from tax base/ and
2. Ability of owner of property to control use of

easement or even obtain return of easement by donation to a sham
non-profit organization.

1. Tax 3aae. Obviously/ donation of the
removes the segment of the property from the tax base. Property
taxes are a function of market value/ and the limitation of the
easement may frequently reduce the market value of a property*
In some situations/ the nature of a particular easement may
virtually eliminate the marketability of a property and,
therefore/ its contribution to the general tax base.

On the other hand/ this is not really a change in
the law. Presently/ any owner of a property can donate the
property to a qualified non-profit group/ church/ charity/ etc./
and thereby remove it from the tax base. The question is whether

there are any controls on the process.
Th# controls are simple economics.

What the person gives up by donating the easement

is valued according to the market. If it is insignificant (e.g.
cannotchange the facade of a building for five years)/ the
market value will change little. If it 1is substantial (e.g.

donation of prime development acreage to be used as park land)/
the loss to the tax rolls would be huge. But the donator loses

the value of what is donated — very little in the first example
and a lot in the second. The tax loss is a small part of the
loss in either case. The willingness of the <contributor s
tempered byhis or her own personal financial well being/

possibly the most effective control in our society.

But/ is it subject to abuse? This brings us to
the second issue.

easemer
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2 Use of Easement as a Ruse to Avoid Taxes. Fir

it is important to note th'at the basic motivation control, self-
interest/ is at play here. If someone is going to donate an
easement/ the maximum financial benefit of doing so requires that
the recipient be organised as a non-profit group/ meeting the
state and federal requirements for deductibility of
contributions/ tax credits/ etc. Under federal law/ any
organization receiving tax deductible gifts must have provisions
in its articles of incorporation and by-laws which require assets

to be used solely for the non-profit purpose/ and if dissolved/
(including conservation easements) must be contributed

the assets

to a similar tax qualified non-profit group. State law is

similar/ although not quite as specific. See AS 10.20. It
requires it).

cannot be given back (unless the easement itself

receive it back/ this would
bring due recapture rules of the Internal Revenue Service/ which
would make it a very expensive choice. On the other hand/ if the

easement provided for return after a period, the tax implications
would be very small/ as the market value effect would be very

small from the beginning.
I doubt if there are local property tax recapture

rules designed for this/ buteven without that/ the federal
income tax deductions and tax credits are the big items for the

contributor.

If tha contributor did

In summary/ a conservation easement allows contribution
of part of an asset/ while leaving it partially on the tax rolls/
rather than removing it completely. It cannot be used to avoid

banco bocauo<s tho oubotanbial Internal Kavonuo Sorviaa bonofi ta

are reversed if that ie tried. Federal and state law restrict it
as well.

MEMORANDUM - S.3. 123 Page 2
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APPENDIX C

Uniform Conservation Easement Act

National Conference of Commissioners
on Uniform State Laws

Historical Note

The Uniform Conservation Easement Act was approved
by the National Conference of Commissioners on Uni-
form State Laws in 1981. The complete text of the act,
the prefatory not'-. and comments are set forth here.

Commissioners' Prefatory Note

The Act enables durable restrictions and affirmative obli-
gations to be attached to real property to protect natural
and historic resources. Under the conditions spelled out
in the Act, the restrictions and obligations are immune
from certain common law impediments which might
otherwise be raised. The Act maximises the freedom of
the creators of the transaction to impos" restrictions on
the use of land and improvements in order to protect them,
and it allows a similar latitude to impose affirmative duties
for the same purposes. In each instance, if the require-
ments of the Act are satisfied, the restrictions or affirma-
tive duties are binding upon the successors and assigns of
the original parties.

The Act thus makes it possible for Owner to transfer a
restriction upon the use of Blackacre to Conservation,
Inc., which will be enforceable by Conservation and its
successors whether or not Conservation has an interest in
land benefited by the restriction, which is assignable
although unattached to any such interest in fact, and which
has not arisen under circumstances where the traditional
conditions of privity of estate and "touch and concern*
applicable to covenants real are present. So, also, the Act
enables the Owner of Heritage Home to obligate himself
and future owners of Heritage to maintain certain aspects
of the house and to have that obligation enforceable by
Preservation, Inc., even though Preservation has no inter-
est in property benefited by the obligation. Further, Pres-
ervation may obligate itself to take certain affirmative

actions to preserve the property. In each case, under the
Act, the restrictions and obligations bind successors. The
Actdoes not itselfimpose restrictions or affirmative duties.
It merely allows the parties to do so within a consensual
arrangement freed from common law impediments, if the
conditions of the Act are complied with.

These conditions are designed to assure that protected
transactions serve defined protective purposes (Section 1(1))
and that the protected interest is in a “holder" which is
either a governmental body or a charitable organization
having an interest in the subject matter (Section 1(2)).
The interest may be created in the same manner as other
easements in land .(Section 2(a)). The Act also enables
the parties to establish a right in a third party to enforce
the terms of the transaction (Section 3(a)(3)) if the pos-
sessor of that right is also a governmental unit or charity
(Section 1(3)).

The interests protected by the Act are termed “ease-
ments." The terminology reflects a rejection of two alter-
natives suggested in existing state acts dealing with non-
possessory conservation and preservation interests. The
first removes the common law disabilities associated with
covenants real and equitable servitudes in addition to these
associated with easements. As statutorily modified, these
three common law interests retain their separate existence
as instruments employable for conservation and preser-
vation ends. The second approach seeks to create a novel
additional interest which, although unknown to the com-
mon law, is, *n some ill-defined sense, a statutorily mod-
ified amalgam of the three traditional common law interests.

The easement alternative is favored in the Act for three
reasons. First, lawyers and courts are most comfortable
with easements and easement doctrine, less sowith restric-
tive covenants and equioble servitudes, and can be expected
to experience severe confusion if the Act opts for a hybrid



fourth interest. Second, the easement is the basic less-
than-fee interest at common law; the restrictive covenant
and the editable servitude appeared only because of then-
current, but now outdated, limitations of easement doc-
trine. Finally, nonpossessory interests satisfying the
requirements of covenant real or equitable servitude doc-
trine will invariably meet the Acts less demanding require-
ments as "easements.* Hence, the Acts easement orien-
tation should not prove prejudicial to instruments drafted
as real covenants or equitable servitudes, although the
converse would not be true.

In assimilating these easem-nts to conventional ease-
ments, the Act allows great latitude to the parties to the
former to arrange their relationship as they see fit. The
Act differs in this respect from some existing stacutes, such
as chat in effect in Massachusetts, under which interests
of this nature are subject to public planning agency review.

There are both practical and philosophical reasons for
notsubjecting conservation easements to a public ordering
system. The Act has the relatively narrow purpose of
sweeping away certain common law impediments which
might otherwise undermine the easements’ validicy, par-
ticularly those held in gross. If it is the incention to facil-
itate private grants thac serve the ends of land conserva-
tion and historic preservation, moreover, the requirement
of public agency approval adds a layer of complexity which
may discourage privace actions. Organizations and prop-
erty owners may be reluctant to become involved in the
bureaucratic, and sometimes political, process which pub-
lic agency participation entails. Placing such a require-
ment in the Act may dissuade a state from enacting it for
the reason that the state does not wish to accept the
administrative and fiscal responsibilities ofsuch a program.

In addition, controls in the Actand in other state and
federal legislation afford further assurance that the Act
will serve the public interest. To begin with, the very
adoption of che Act by a state legislature facilitates the
enforcement of conservation easements serving the public
interest. Other typer of easements, real covenants, and
equitable servitudes are enforceable, even though their
myriad purposes have seldom been expressly scrutinized by
state legislative bodies. Moreover, Sec.ion 1(2) ofthe Act
restricts the encities that may hold conservation and pres-,
ervation earements to governmental agencies and chari-
table organizations, neither of which is likely to accept
them on an indiscriminate basis. Governmental programs
that extend benefits to private donors of these easements
provide additional controls against potential abuses. Fed-
eral tax statutes and regulations, for example, rigorously
define the circumstances under which easement donations
qualify for favorable tax treatment. Conrrols relating to
real estate assessment and taxation of restricted properties
have been, or can be. imposed by state legislatures to pre-
vent casement abuses or to limit potential loss of local
property tax revenues resulting from unduly favorable
assessment and taxation of these properties. Finally, the

American legal system generally regards private ordennt
of property relationships as sound public policy. Absent
conflict with constitutional or statutory requirements,
conveyances of fee or nonpossessory interests by and among
private entities are the norm, rather than the exception,
in the United States. By eliminating certain outmoded
easement impediments which are largely attributable to
the absence of a land-title recordation system in England
centuries earlier, the Act advances the values implicit in
this norm.

The Act does not address a number of issues whichi
though of conceded importance, are considered extra-
neous to its primary objective of enabling private parties
to enter into consensual arrangements with charitable
organizations or governmental bodies to protect land and
buildings without the encumbrance of certain potential
common law impediments (Section 4). For example, vith
the exception of the requirement of Section 2(b) that the
acceptance of the holder be recorded, ihe formalities and
effects of recordation are left to the state’ registry system;
an adopting state may wish to establish special indices for
these interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts ofa state$
marketable title laws upon the duration of conservation
easements. The Act provides that conservation easements
have an unlimited duration unless the instruments creat-
ing them provide otherwise (Section 2(c)). The relation-
ship between this provision and the marketable tide act
or other statutes iiddressing restrictions on real property of
unlimited duration should be considered by the adopting
state.

The relationship between the Act and the local real
property assessment and taxation practices is not dealt
with; for example,, the effect of an easement upon the
valuation of burdened real property presents issues which
are left to the state and local taxation system. The Act
enables the structuring of transactions so as to achieve cut
benefits which may be available under the Internal Rev-
enue Code, but parties intending to attain them must be
mindful of the specific provisions of che income, estate,
and gift rax laws which are applicable. Finally, the Act
neither limits nor enlarges the power of eminent domain;
such matters as the scope of that power and the entitle-
ment of property owners to compensation upon its exercise
are determined not by this Act but by the adopting sates
eminent domain code and related statutes.

Uniform Conservation Easement Act,
1981 Act

An Act to be known a* the Uniform Conservation Ease-
ment Act, relating to (here insert the subject matter
requirements of the various states).
Sec. 1. Definitions.
Sec. 2. Creation, Conveyance, Acceptance, and
Duration.



Sec. 3. Judicial Actions.
Sec. 4. Validity.

Sec. 5. Applicability.
Sec. 6. Uniformity of Application and Construction.

81. [Definitions]

As used in this Act, unless the context otherwise requires:

(1) "Conservation easement’ means a nonpossessory
interest of a holder in real property imposing limitations
or affirmative obligations, the purposes of which include
retaining or protecting natural, scenic, oropen-space values
of real property, assuring its availability for agricultural,
forest, recreational, or open-space use, protecting natural
resources, maintaining or enhancing air or water quality,
or preserving the historical, architectural, archaeological,
or cultural aspect? of real property.

(2) "Holder" rleans:

0] a governmental body empowered to hold an interest

in real property under the laws of this State or die United
States; or
‘ (ii) a charitable corporation, charitable association,
or charitab’e crust, the purposes or powers of which
include retaining or protecting the natural, scenic, or
open-space values of real property, assuring the avail-
ability of real property for agricultural, forest, recrea-
tional, or open-space use, protecting natural resources,
maintaining or enhancing air or water quality, or pre-
serving the historical, architectural, archaeological, or
cultural aspects of real property.

(3) "Third-party right of enforcement* means a right
provided in a conservation easement to enforce any of its
terms granted to a governmental body, charitable corpo-
ration, charitable association, or charitable trust, which,
although eligible to be a holder, isnot a holdec.

Commissioners' Comment

Section 1 defines three central elements: What is meant
by a conservation easemenr, who can be a holder, and
who can possess a ‘third-party right ofenforcement.” Only
those interests held by a “holder,” as defined by the Act,
fall within the definitions of protected easements. Such
easements are defined as interests in real property. Even if
so held, the easement must serve one or more of the fol-
lowing purposes: protection of natural or open-space
resources; protection of air or ware; quality; preservation
of the historical aspects of property; or other similar objec-
tives spelled out in subsection (1).

A "holder" may be a governmental unit having specified
powers (subsection (2)(i)) or certain types of charitable
corporations, associations, and trusts, provided that the
purposes of the holder include those same purposes for
whxh the conservation easement could have been created
in the first place (subsection (2)(ii). The word "chari-
table,* in subsections 1(2) and (3), describes organizations
that are chanties according to the common law definition

regardless of their status as exempt organizations under any
tax law.

Recognition of a "third-party right of enforcement*
enables the parties to structure into the transaction a party
that is not an easement “holder,” but which, nonetheless,
has the right to enforce the terms of the easement (Sec-
tions 1(3), 3(a)(3)). But the possessor of the third-pany
enforcement right must be a governmental body or a char-
itable corporation, association, or trust. Thus, if Owner
transfers a conservation easement on Blackacre to Con-
servation, Inc., he could grant to Preservation, Inc., a
charitable corporation, the right to enforce the terms of
the easement, even though Preservation was not the holder,
and Preservation would be free of the common law imped-
iments eliminated by the Act (Section 4). Under this Act,
hovrever, Owner could not grant a similar right to Neigh-
bor, a private person. But whether such a giant might be
valid under other applicable hiv of the adopting sate is
left to the law of that sate (Section 5(c)h

Library References

Health and Environment C=25.5(4).
CJ.S. Health and Environment {{91 et:eq., 130, 132.

82. [Creation, Conveyance, Acceptance,
and Duration]

(a) Except as otherwise provided in this Act, a con-
servation easement may be created, conveyed, recorded,
assigned, released, modified, terminated, or otherwise
altered or affected in the same manner as other easements.

(b) No right or duty in favor of or against a holder and
no right in fiavor of a person having a third-parry right of
enforcement arises under a conservation easement before
its acceptance by the holder and a recordation of the
accepunce. * e

(c) Except as provided in Section 3(b), a conservarioa
easement is unlimited in duration unless the iruCtvancns
creating it otherwise provides.

(d) An interest in real property in existence at the time
a conservation easement is created is not impaired by it
unless the owner of the interest is a party to the conser-
vation easement or consents to it.

Commissioners' Comment

Section 2(a) provides that, except to the extent otherwise
indicated in the Act, conservation easements are indistin-
guishable from easements recognized under the pre-Act
law of the state in terms of their creation, conveyance,
recordation, assignment, release, modification, termina-
tion, or alteration. In this regard, subsection (a) reflects
the Acts overall philosophy of bringing less-than-fee con-
servation interests under the formal easement rubric and
of extending that rubric to the extent necessary to effec-
tuate the Acts puiposes given the adopting states existing



common law and statutory framework. For example, the
states requirements concerning release of conventional
easements apply as well to conservation easements because
nothing in the Act provides otherwise. On the other hand,
if the states existing law does not permit easemencs in
gross to be assigned, it will not be applicable to conser-
vation easements because Section 4(2) effectively author-
izes their assignment.

Conservation and preservation organizations using
easement programs have indicated a concern that inscru-

: mencs purporting CQimpeBCiffirmative obligations on the
holder may be unilaterally executed by grantors and recorded
without notice to or acceptance by the holder ostensibly
responsible for the , .rformance of the affirmative obli-
gations. Subsection (b) makes clear that neither a holder
nor a perron having a third-party enforcement right has
any rights or duties under the easement prior to the recor-
dation of the holders acceptance of it.

The Act enables parties to create a conservation ease-
ment of unlimited duration subiect to the powerofa court
to modify or terminate it in states whose case or statute
law accords their courts that power in che case of ease-
ment. See Section 3(b). The latitude given the parties is
consistent with the philosophical premise of the Act.
However, there are additional safeguards; for example,
easements may be created only for certain purposes and
may be held only by certain “holders.” These limitations
find their place comfortably within similar limitations
applicable to charitable trusts, whose duration may also
have no limit. Allowing the parties to create such ease-
ments also enables them to fit within federal tax law
requirements thar the interest be “in perpetuity” if certain
tax benefics are to be derived.

Obviously, an easement cannot impair prior rights of
owners of interests in the burdened property existing when
the easement comes into being unless those owners join
in the easement or consent to it. The easement property
thus would be subject to existing liens, encumbrances and
other property rights (such as subsurface mineral rights)
which pre-exist the easement, unless the owners of those
rights release them or subordinate them to the easement.
(Section 2(d).)
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§3. [Judicial Actions]

(a)
be brought by:
(1) an owner of an interest in the real property bur-
dened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforce-
ment; or

.

An action affecting a conservation easement may

(4) a person authorized by other law.

(b) This Act does not affect the power of a court to

modify or terminate a conservation easement in accord-
ance with the principles of law and equity.

Commissioners' Comment

Section 3 identifies four categories of persons who may
bring actions to enforce, modify, or terminate conserva-
tion easements, quiet title to parcels burdened by conser-
vation casements, or otherwise affect conservation ease-
ments. Owners of interests in real property burdened by
easements might wish to sue in cases where the easements
also impose duties upon holders and these duties are breached
by the holders. Holders and persons having third-party
rights of enforcement might obviously wish to bring suit
to enforce restrictions on the owners’ use of the burdened
properties. In addition to these three categories of persons
who derive their standing from the explicit terms of thu
easement icself, the Act also recognizes that the state’
other applicable law may create standing in other persons
For example, independently of the Act, the attorney gen-
eral could have standing in his capacity as supervisor of
charitable trusts, either by statute or at common law

A restriction burdening real property in perpetuity or
for long periods can fail of its purposes because of changed
conditions affecting the property or its environs, because
the holder of the conservation easement may cease to
exist, or for other reasons not anticipated at the time of
its creation. A variety ofdoctrines, including the doctrines
of changed conditions and cy pres, have been judicially
developed and, in many sates, legislatively sanctioned as
a basis forresponding to these vagaries. Under the changed
conditions doctrine, privately created restrictions on land
use may be terminated or modified if they no longer sub-
stantially achieve their purpose due to the changed con-
ditions. Under the satute or case law of some states, the
courts order limiting or terminating the restriction may
include such terms and conditions, including monetary
adjustments, as it deems necessary to protect the public
interest and to assure an equitable resolution of the prob-
lem. The doctrine is applicable to real covenants and equi-
table servitudes in all states, but its application to ease-
ments is problematic in many states.

Under the doctrine of cy pres, if the purposes of a char-
itable trust cannot be carried out because circumstances
have changed after the trust came into being or, for any
other reason, the settlors charitable intentions cannot be
effectuated, courts under their equitable powers may pre-
scribe terms and conditions that may best enable the gen-
eral charitable objective to be achieved while altering spe-
cific provisions of the trust. So, also, in cases where a
charitable trustee ceases to exist or cannot carry out its
responsibilities, the court will appoint a substitute trustee
upon proper application and will not allow the trust to
fail.

The Act leaves intact the existing case and statute law



of adopting state as it relate to the modification and
termination of euements and the enforcement of chari-

table trusts.
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8§4. [Validity]

A conservation easement is valid even though:
(1) itisnot appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder;
(3) it is not of a character that has been recognized
traditionally at common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner
ofan interest in the burdened property or upon the holder;
(6) the benefit does not touch orconcern real property;
or (7) there is no privity of estate or of contract.

Commissioners’ Comment

One of che Act's basic goals is to remove outmoded com -
mon law defenses that could impede che use of easements
for conservation or preservation ends. Section 4 addresses
this goal by comprehensively identifying rhese defenses
and negating their use in actions to enforce conservation
or preservation easements.

Subsection (1) indicates that easements, the benefit of
which is held in gross, may be enforced against the grantor
or his successors or assigns. By stating that the easement
need not be appurtenanc to an interest in real property, it
eliminates che requirement in force in some states that che
holder of the easement must own an interest in real prop-
erty (che “dominant estate’) benefited by the easement.

Subsection (2) also clarifies common law by providing
that an easement may be enforced by an assignee of the
holder.

Subsection (3) addresses the problem posed by che com-
mon law’ recognition of easements that served only a
limited number of purposes and its reluctance to approve
so-called “novel incidents.” Easements serving the conser-
vation and preservation ends enumerated in Section 1(1)
might fail of enforcemc'.t under this restrictive view.
Accordingly, subsection (3) establishes that conservation
or preservation easements are not enforceable solely because
they do not serve purposes or fall within the categories of
easements traditionally recognized at common law.

Subsection (4) deals with a variant of the foregoing
problem. The common law recognized only a limited num-
ber of**negative easements"— those preventing the owner
of the burdened land from performing acts on his land that
he would be privileged to perform absent the easement.
Because a far wider range of negative burdens than those
recognized at common law might be imposed by conser-
vation or preservation easements, subsection (4) modifies

the common law by eliminating the defense hat a con-
servation or preservation tasement imposes a ‘novel’ neg-
ative burden.

Subsection (5) addresses the opposite problem—the
unenforceabiliry at common law of an easement that imposes
affirmative obligations upon either the owner of the bur-
dened property or upon the holder. Neither of those inter-
ests was viewed by the common law as true easements at
all. The first, in fact, was labeled a ’spurious’ casement
because it obligated the owner of the burdened property
to perform affirmative acts. (The spurious easement was
distinguished from an affirmative easement, illustrated by
a right-of-way, which empowered the easements holder to
perform acts on the burdened property that the holder
would not have been privileged to perform absent the
easement.)

Achievement of conservation or preservation goals may
require that affirmative obligations be incurred by the bur-
dened property owner or by the easement holder or both.
For example, the donor of a facade easement, one type of
preservation easement, may agree to restore the facade to
its original sate; conversely, the holder of a facade ease-
ment may agree to undcrake restoration. In either case,
the preservation easement would impose affirmative obli-
gations. Subsection (5) treats both interests as easements
and establishes that neither would be unenforceable solely
because it is affirmative in nature.

Subsections (6) and (7) preclude che touch and concern
and privity of estate or contract defenses, respectively.
Scriccly speaking, they do not belong in che Act because
they have traditionally been asserted as defenses against
the enforcement not of easements but of real covenants
and of equiable servitudes. The case law dealing with
these three classes of interests, however, had become so
confused and arcane over the centuries that defenses
appropriate to one of these classes may incorrectly be deemed
applicable to another. The inclusion of the couch and
concern and privity defenses in Section 4 is a cautionary
measure, intended to safeguard conservation and preser-
vation easements from invalidation by courts chat might
inadvertently Confuse them with real covenants or equi-
table servitudes.
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85. [Applicability]

(a) This Act applies to any interest created after its
effective dace which complies with this Act, whether des-
ignated as a conservation easement or as a covenant, equi-
table servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its
effective date ifit would have been enforceable had it been



created after its effective date unless retroactive applica-
tion contravenes the constitution or laws of this state or

the United States.

(c) This Act does not invalidate any interest, whether

designated as a conservation or preservation easement or
as a covenant, equitable servitude, restriction, easement,
or otherwise, that is enforceable under other law of this

state.

Commissioners’ Comment
There are four classes of interest to which the Act might
be made applicable: (1) those created after its passage which
comply with it in form and purpose; (2) those created
before the Act’ passage which comply with the Act and
which would not have been invalid under the pertinent
prc-Act statutory or case law.either because the latter
explicitly validated interests of the kind recognized by the
Act or, at least, was silent on the issue; (3) those created
either before or after the Act which do not comply with
the Act but which are valid under the state’ statute or
case law; and (4) those created before the Act} passage
which comply with the Act but which would have been
invalid under the pertinent pre-Act statutory or case law.
It is the purpose of Section 5 to establish or confirm the
validity of the first three classes of interests. Subsection
(a) establishes the validity of the first class of interests,
whether or not they are designated as conservation or
preservation easements. Subsection (b) establishes the
validity under the Act of the second class. Subsection.(c)
confirms the validity of the third class independently of

the Act by disavowing the intent to invalidate any interest
that does comply with other applicable law.

Constitutional difficulties could arise, however, if the
Act sought retroactively to confer blanket validity upon
the fourth class of interests. The owner of the land osten-
sibly burdened by the formerly invalid interest might well
succeed in arguing that his property would be ‘taken*
without just compensation were that interest subsequently
validated by the Act. Subsection (b) addresses this diffi-
culty by precluding retroactive application of the Act if
such application “contravenes the constitution or laws of
this state or the United States.* That determination, of
course, would have to made by a court.
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86. [Uniformity of Application-and
Construction]
This Act shall be applied and construed to effectuate its

general purpose to make uniform the laws with respect to
the subject of the Act among states enacting it.
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MEMORANDUM

TO: Representative Sam Cotten
ATTN: Ned Farquhar

FROM: Karen Oakley
Legislative Analyst

RE: ConservationEasements
Research Request 88.138

You asked for information on conservation easement statutes in other
states. You also asked what federal and local tax benefits a landowner
achieves by granting a conservation easement and how conservation easements

affect federal and local government revenues.

In this memorandum, we present background information on easements in
general and on conservation easements in particular, and discuss the
conservation easement statutes of other states: the tax and revenue
consequences of conservation easements; and the applicability of
conservation easements to the Alaska situation.

The primary source of information presented in this memorandum is Powell on
Real Property, Vol. 3, Chapter 34A entitled "Conservation Easements,” by
William R. Ginsberg, published by Matthew Bender and Co. This article
provides a definitive and very readable review of the topic and is attached
(Attachment A).

In summary, we found:

The conservation easement is a well-established legal concept and is
widely wused throughout the United States as a means to protect
scenic or other natural values of private land and to preserve

historic structures.

Because a conservation easement is held by a person, rather than by
an adjacent parcel, the easement is considered to be held In gross.
Under common law, an easement 1n gross cannot run with the land. To
ensure that a conservation easement is enforceable in perpetuity,
this common law deficiency must be corrected by statute.



Alaska 1Is one of only four states that does not have a conservation
easement statute.

State statutes typically specify: the purposes For which easements
may be made; the types of organizations that are eligible to receive
an easement; the duration of an easement; and the parties that are
empowered to enforce the terms of an easement. In specifying the
purposes, holders and enforcers of conservation easements, states

vary considerably.

Landowners that donate a conservation easement to a charitable
organization are eligible for a federal income tax deduction. Land-
owners granting a conservation easement may also pay less local
property tax due to decreased value of the parcel.

Governments are the most common holders of conservation easements,
and easements represent a cost-effective way for governments to
protect the public value of private land. The revenue foregone by
allowing conservation easements is considerably less than the cost
of fee simple purchase of land.

Native corporations are the major private landowners in Alaska.
Conservation easements may provide a way to protect portions of
these lands from development while still allowing subsistence use.

BACKGROUND

Easements In General

An easement is a legal agreement between a property owner and the holder of
the easement that affects the present owner's and all future owners' use of
the property. An easement is a limitation on the possessory rights of an
owner in the form of an enforceable property right.

Easements may be negative or affirmative. A negative easement restricts
the use to which land subject to the easementmay be put.An affirmative
easement grants the right to perform certain activities on the property,

such as the right to cross theland or to erect powerlines.
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An easement may also be either "appurtenant." or ."in gross." An easement
appurtenant is the most familiar form of easement and refers to the situa-
tion where two parcels of land, usually adjacent, are held by different
owners, and one parcel is benefitted andthe other parcel burdened by the
grant of certain rights, for example, the right to cross. If the owner of
Parcel A grants a right-of-way to the owner of Parcel B, the right of the
owner of Parcel B to cross Parcel A becomes one of the property rights that
comes with ownership of Parcel B. A right-of-way is an affirmative appur-
tenant easement that lasts in perpetuity and runs with the land.

In contrast to the easement appurtenant which transfers property rights
from one parcel to another, the easement in gross transfers property
rights from one parcel to a person, corporate or natural, that owns no land
at all. Under common law, the easementin gross is not assignable and

cannot run with the land.

The Conservation Easement

The conservation easement is a restriction”™ on the use of real estate. The
easement is usually held by a nonprofit or governmental entity and is a
negative easement in gross, A conservation easement has specific purposes
commonly including the protection of natural, scenic or open space values
or preserving the historical or cultural aspects of real property.

Conservation easements were first employed in the late 1880s in Boston to
protect parkways. During the 1930s, the U.S. Fish and Wildlife Service
began to obtain easements as a means to preserve wetlands for migratory
waterfowl. The National Park Service also began the practice of pur-
chasing scenic easements along highways. In the 1960s, many states
authorized the acquisition of scenic easements along highways to take
advantage of federal funds made available for that purpose by the Federal
Highway Beautification Act.

As the use of scenic highway easements developed, the applicability of the
easement to other objectives, such as preservation of open space or
historic preservation, was urged. Beginning with California in 1959 and
New York in 1960, many states passed legislation authorizing government or
nonprofit organizations to acquire conservation easements. The laws
removed the common law impediment to holding an easement in gross in
perpetuity. By 1975, 16 states had conservation easement statutes; by
1984, 44 states had conservation easement statutes (see following section
fora discussion of state statutes).

Although the highway beautification act had an important influence on the
development of the conservation easement, the 1964 determination by the
Internal Revenue Service that the value of a conservation easement donated
to a charitable organization was deductible for federal income tax purposes

probably had an even greater effect.
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In 1985, the Land Trust Exchange, a national association of land trusts,
published a study of the wuse of conservation easements throughout the
United States (Attachment 8). They found that over 1.7 million acres were
protected by conservation easements. Of these easements, 1.2 million acres
were held by the federal government, 200,000 by state and local governments
and 350,000 acres by nonprofit organizations.

CONSERVATION EASEMENT STATUTES IN OTHER STATES

The primary purpose of a state conservation easement law is to overcome the
short term nature of an easement in gross under the common law. Because an
easement in gross, under the common law, does not run with the land and
therefore does not last in perpetuity, the conservation easement must be

created in statute.

Almost all states have adop.ted some type of conservation easement statute

during the past 30 years. In 1981, the National Conference of Com-
missioners on Uniform State Lawsapproved a Uniform Conservation Easement
Act (Attachment C). Manyof the states that adopted a conservation

easement statute during the 1980s fashioned their statutes after this
uniform act.

In establishing the conservation easement, state statutes typically address
four topics:

1) Purpose. Some states may allow conservation easements tobe
to achieve a broad range of objectives, while other states restrict
the use of conservation easements to a fewspecifically defined

purposes.

2) Duration. State statutes generally provide that conservation
easements shall be in perpetuity or of unlimited duration, unless
the parties provide otherwise in the document creating the restric-
tions. Some states set a minimum tern of 10 to 15 years.

*The only states that have not adopted a conservation easement
statute are Alaska, Hawaii, Kansas and Wyoming*

~Under the IRS code, the tax benefits from donating a conservation
easement accrue only if the easement runs in perpetuity.

used
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(3) Holders. State statutes fall into two categories with respect to
the parties that are permitted to hold a conservation easement:
those which allow only a government agency to receive an easement
and those which also allow private nonprofit organizations to
receive easements. Within these categories, there are many
variations. For example, Mississippi allows only the Mississippi
Commission on Wildlife Conservation to hold conservation easements.
South Carolina allows a variety of governmental agencies to hold
easements, but allows only one nonprofit organization, the Nature
Conservancy, to hold conservation easements. In contrast, Utah
allows any party entitled to own real property interests to hold a

conservation easement.

(4) Enforcement. The success of a conservation easement in achieving
its objective depends in part on enforcement of the terms of the
agreement, and enforcement depends on having standing (and

resources) to sue. Few state statutes clearly specify the
categories of persons that have standing to enforce an agreement.
The Uniform act recommends that four classes, including third

parties, be granted standing.

Copies of conservation easement statutes from Oregon (1983), which s
patterned after the uniform act, Washington (1979), Connecticut (1971) and
Minnesota (1985) are attached as examples (Attachment D).

TAX AND REVENUE CONSEQUENCES OF CONSERVATION EASEMENTS

For the property owner that grants a conservation easement, both federal
income taxes and local property taxes may be reduced. Conservation
easements therefore may act to reduce the tax revenues of the federal
government and of the local governments in which the conservation easements
lie. In this section, the tax consequences (for the individual) and the
revenue consequences (for governments) are discussed.

Federal Income Tax Consequences

Under the Internal Revenue .Service (IRS) Code, the donation of a
conservation easement to a qualified charitable organization qualifies as a
tax-deductible charitable contribution. The IRS statute and implementing
regulations are attached in Attachment E, and a recent tax journal article
on obtaining the deduction for contribution of a conservation easement is

attached in Attachment F.
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The federal tax law on conservation easements is, as you might expect,

complex. In brief, to qualify for a charitable donation deduction, a
conservation easement must meet three tests: it must consist of a quali*
fied real property interest, be given to a qualified organization and be
used, in perpetuity, exclusively for conservation purposes. Qualified

organizations must have both a commitment to protect the conservation
purposes of the donation and the resources to enforce the restrictions.

Qualified conservation purposes are defined as:

the preservation of land areas for outdoor recreation by, or the
education of, the general public;

the protection of relatively natural habitat of fish, wildlife or
plants or similar ecosystem;

the preservation of open space (including farmland and forest land)
where such preservation is: 1) for the scenic enjoyment of the
general public; or 2) pursuant to .a clearly defined federal, state
or local governmental conservation policy, and will yield a
significant public benefit; or

toe preservation of an historically important land area or a
certified historic structure.

Real Property Tax Consequences

Because a conservation easement severely limits the uses to which a
property may be put, the market value of the property should be reduced.
Since real property taxes are based on assessed valuation, conservation
easements should reduce property value and, thereby, local tax liability.

However, some local governments may fail to recognize a conservation
easement as a factor in the assessment of property burdened by a
conservation easement. To ensure that the effect of a conservation

easement is considered in the determination of assessed Yalue, some state
statutes specifically address this topic (see the Oregon statute at
271.785).

former IRS attorney, Stephen J. Sanall, who helped write the
current conservation easement regulations, is now 1n private practice and
has recently written a book entitled The Federal Tax Law of Conservation
Easements. This book, as well as other memos on conservation easement tax

topics, are available from the Land Trust Exchange.



Valuation of Conservation Easements

The primary 1ssue that arlses with both the deductibility of a
conservation easement donation and local property tax assessment 1s the
valuation of a conservation easement. Under the IPS code and under most
local tax assessment codes, the value of an easement is its fatr"*market
v.alue-* As a practical matter, however, there is no market Tor conservation’
easements. They are not ordinarily bought and sold, ciius there is no
direct method to determine their market value.

The traditional method of valuing a conservation easement is the "before
and afterl approach where the value of the easement is equal to the
difference between the fair market value of the total property before
granting of the easement and the fair market value of the property after
the easement. Since there have been very few sales of properties encum-
bered by conservation easements, the "after" valuation is difficult to

determine.

23

Another method of valuing conservation easements for IRS purposes has beenf?p

used: the ~opjparable sales method. The comparable sales method suffers
from the same drawbaclT'as “the ""Before and after" method; sales data on

which to base an appraisal are sparse.

Issues of conservation easement valuation are discussed 1n greater detail
in Attachment A, pp. 55-63, and in Attachment F.

Effect on Federal and Local Government Revenues

Obviously, conservation easements cause a decrease in federal income tax
revenues and in local property tax revenues, but as yet, no one has
attempted to quantify these decreases.

The Land Trust Exchange (in their 1985 survey) found that some local
governments were opposed to conservation easements because they feared
erosion of their tax bases. However, only 21 percent of the respondents to
the survey indicated that any of their easements had reduced property
taxes. Mr. Ginsberg in (his article at pp. 53 - 54) noted that fears of
erosion of the tax base have little basis in fact:

. Anymeaningful diminution in the tax base as a result of
conservation easements is highly wunlikely in most jurisdictions
where the major portion of assessed valueis based on improvements,

not land. If a reductionin assessed value occurs as a result of
conservation easements, there would be countervailing economic and
environmental benefits. These would include a reduction 1n the

demand for (and costs of) public services, and enhanced values of
other property in the area.



For both the federal and Ilocal governments, conservation easements
represent a cost-effective way to secure open space or to protect other
conservation values. As the Land Trust Exchange found, the vast majority
of conservation easements are held by federal, state and local govern-
ments. Had these governments been required to purchase these properties in
fee simple to protect the desired values, Lhe costs would be considerably
greater than the foregone tax revenues.

APPLICATION TO ALASKA

Although Alaska does not have a conservation easement statute, Title 29
(Municipal Code) recognizes the possibility of such easements. Alaska
Statute 29.45.050, which specifies the optional exemptions and exclusions
that a local government may include in its property tax code, allows a
local government to exempt from taxation a conservation easement that is
granted to a governmental body in perpetuity [AS 29.45.050(e)]. Since
Alaska statutes do not currently provide for conservation easements, this
section of the Municipal Code presumably has not yet had any practical

effect.

In Alaska, the majority of land is owned by federal, state and local
governments, and some persons might question the need for a conservation
easement statute. In this regard, it is important to remember that a
conservation easement is an agreement entered into voluntarily by a
property owner. For some persons, the federal and local tax benefits may
be the primary reason that they wish to enter into such an agreement,
although the Land Trust Exchange found that most landowners granting
conservation easements were motivated by a desire to preserve unique
characteri stics - of-~tl*e4f~>arrd;_ A" conservation easement statute merely
provides private landowners with an option for protecting their land.
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A conservation easement statute may be of particular interest to native
landowners concerned with protecting lands used for subsistence. Native
corporations are major private landowners in Alaska. In theory, there is
no reason that a native corporation could not grant a conservation easement
to a governmental or nonprofit organization for the purposes of protecting

its land. The conservation easement is a voluntary agreement made by a
private landowner, and the agreement can include any variety of terms and
conditions. Such an agreement would presumably preclude all future

development (negative easement) but allow an affirmative easement allowing
the landowners to enter the property to pursue subsistence activities.
Conservation easement agreements commonly include such affirmative

easements for the purposes of inspection and enforcement.

| hope you find this information useful. If we can provide any additional

information, please let nme know.

Attachments

“We have not attempted to research the Alaska Native Claims
Settlement Act, the Alaska National Interest Lands Conservation Act, or the
recent 1991 amendments to see whether these statutes contain any provisions
that would preclude a native corporation from entering into a conservation
easement agreement; nor have we attempted to ascertain whether any federal
income tax benefits would accrue to a native corporation granting n
conservation easement for subsistence. You may wish to have an attorney

undertake these analyses.
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Jurisdiction Laws Effective Date Statutory Citation
te its general purpose to make Arizona.............. 1985, c. 171 4-18-1985 * A.R.S. 88 33-271 to 33-276.
Act] among states enacting it. District of Colun  D.C.Law 6-113 5-16-1986 D.C.Code 1981, 88 45-2601 to 45-2605.
bia
Idaho.......cccoco.... 1988, c. 222 7-1-1988 I.C. 88 55-2101 to 55-2109.
WB-Limitations Act Indiana............. 1984, H.1074  9-1-1984 West's AlLC. 32-5-2.6-1 to 32-5-2.6-7.
1988, c. 251 4-9-1988*
. 1985, c. 395 6-21-1985 * 33 MRSA 88 476 to 479-B.
. . Minnesota........... 1985, c. 232 5-24-1985 * M.S.A. 88 84C.01 to 84C.05.
a any person or circumstance I Mississippi......... 1986, c. 404  3-27-1986 Code 1972, §§ 89-19-1 to 89-19-15.
)na or applications of the [Act] Nevada ... 1983, c. 291  5-13-1983* N.R.S.111.390 to 111.400.
application, and to this end the TEXaS.....rirrnn, 1983, c. 434 9-1-1983 V.T.CA, Natural Resources Code §§ 183.001
to 183.005.
Virginia.............. 1988, cc. 720, Code 1950, 8§ 10.1-1009 to 10.1-1016.
891
Wisconsin.......... 1981, c. 261 4-27-1982 W.S.A. 700.40.

1Date 0? approval.

Historical Note

The Uniform Con$erv«tion Easement Act was approved prefatory note and comments are set forth in this supple-
by the National Conference of Commissioners on Uniform ment.
Sute Laws in 19SI. The complete text of the act, the

PREFATORY NOTE

The Act enables durable restrictions and affirmative obligations to be attached to real
property to protect natural and historic resources. Under the conditions spelled out in the
Act, the restrictions and obligations are immune from certain common law impediments
which might otherwise be raised. The Act maximizes the freedom of the creators of the
transaction to impose restrictions on the use of land and improvements in order to protect
them, and it allows a similar latitude to impose affirmative duties for the same purposes. In
each instance, if the requirements of the Act are satisfied, the restrictions or affirmative
duties are binding upon the successors and assigns of the original parties.

The Act thus makes it possible for Owner to transfer a restriction upon the use of
Blackacre to Conservation, Inc., which will be enforceable by Conservation and its succes-
sors whether or not Conservation has an interest in land benefitted by the restriction, which
is assignable although unattached to any such interest in fact, and which has not arisen
under circumstances where the traditional conditions of privity of estate and "touch and
concern™ applicable to covenants real are present So, also, the Act enables the Owner of
Heritage Home to obligate himself and future owners of Heritage to maintain certain
aspects of the house and to have that obligation enforceable by Preservation, Inc., even
though Preservation has no interest in property benefitted by the obligation. Further,
Preservation may obligate itself to take certain affirmative actions to preserve the property.
In each case, under the Act, the restrictions and obligations bind successors. The Act does
not itself impose restrictions or affirmative duties. It merely allows the parties to do so
within a consensual arrangement freed from common law impediments, if the conditions of
the Act are complied with.

These conditions are designed to assure that protected transactions serve defined protec-
tive purposes (Section 1(1)) and that the protected interest is in a "holder" which is either a
governmental body or a charitable organization having an interest in the subject matter
(Section 1(2)). The interest may be created in the same manner as other easements in land
ASection 2(a)). The Act also enables the parties to establish a right in a third party to
enforce the terms of the transaction (Section 3iaX3)) if the possessor of the right is also a
governmental unit or charity (Section 1(3)).

The interests protected by the Act are termed “easements.” The terminology reflects a
rejection of two alternatives suggested in existing state acts dealing with non-possessory
conservation and preservation interests. The first removes the common law disabilities
associated with covenants real and equitable servitudes in addition to those associated with
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address
easements. As statutorily modified, these three common law interests retain their separate adoptir.
existence as instruments employable for conservation and preservation ends. The second
approach seeks to create a novel additional interest which, although unknown to the common T“!*
law, is, in some ill-defined sense, a statutorily modified amalgam of the three traditional practic«
common law interests. burden
. ) . The Ac
The easement alternative is favored in the Act for three reasons. First, lawyers and availabl
courts are most comfortable with easements and easement doctrine, less so with restrictive mindful
covenants and equitable servitudes, and can be expected to experience severe confusion if applicai
the Act opts for a hybrid fourth interest. Second, the easement is the basic less-than-fee matter
interest at common law; the restrictive covenant and the equitable servitude appeared only upon it
because of then-current, but now outdated, limitations of easement doctrine. Finally, code ar
non-possessory interests satisfying the requirements of covenant real or equitable servitude
doctrine will invariably meet the Act’s less demanding requirements as "easements."
Hence, the Act's easement orientation should not prove prejudicial to instruments drafted as )
real covenants or equitable servitudes, although the converse would not be true. Arizona. T
major proviso
In assimilating these easements to conventional easements, the Act allows great latitude \,ar’iaﬁgns, om
to the parties to the former to arrange their relationship as they see fit The Act differs in clearly indical
this respect from some existing statutes, such as that in effect in Massachusetts, under ldaho. Ado
which interests of this nature arc subject to public planning agency review. "G5 9107
There are both practical and philosophical reasons for not subjecting conservation ease- “A CONserv.
ments to a public ordering system. The Act has the relatively narrow purpose of sweeping not be created
away certain common law impediments which might otherwise undermine the easements’ ant to chaplet
validity, particularly those held in gross. It is is the intention to facilitate private grants "E5-210S
that serve the ends of land conservation and historic preservation, moreover, the require- casements.
ment of public agency approval adds a layer of complexity which may discourage private “No interc
actions. Organizations and property owners may be reluctant to become involved in the utcs. common
bureaucratic, and sometimes political, process which public agency participation entails. (he effective d.
Placing such a requirement in the Act may dissuade a state from enacting it for the reason ed, or in ant
that the state does not wish to accept the administrative and fiscal responsibilities of such a provision of th
program. be construed t
., . . . . . lawful estate;
In addition, controls in the Act and in other state anri federal legislation afford further 1988] of this
assurance that the Act will serve the public interest, fo begin with, the very adoption of construed so
the Act by a state legislature facilitates the enforcement of conservation easement serving eminent dom
the public interest Other types of easements, real covenants and equitable servitudes are Idaho Code,
enforceable, even though their myriads of purposes have seldom been expressly scrutinized other proper!’
by state legislative bodies. Moreover, Section 1(2) of the Act restricts the entities that may systems or of
hold conservation and preservation easements to governmental agencies and charitable be located.
organizations, neither of which is likely to accept them on an indiscriminate basis. Govern- 207 "Irg;'g %role
mental programs that extend benefits to private donors of these easements provide or with the r
additional controls against potential abuses. Federal tax statutes and regulations, for relating to thi
example, rigorously define the circumstances under which easement donations qualify for "55-2109
favorable tax treatment. Controls relating to real estate assessment and taxation of ’
restricted properties have been, or can be, imposed by state legislatures to prevent easement "The gram
abuses or to limit potential loss of loca’ property tax revenues resulting from unduly of property si
! k . . property for a
favorable assessment and taxation of thef.e properties. Finally, the American legal system is assessed fo
generally regards private ordering of property relationships as sound public policy. Absent shall be com
conflict with constitutional or statutory requirements, conveyances of fee or non-posses3ory exist."
interests by and among private entities is the norm, rather than the exception, in the United Indiana.
States. By eliminating certain outmoded easement impediments which are largely attributa- “19-52 6

ble to the absence of a land title recordation system in England centuries earlier, the Act

advances the values implicit in this norm. “For the p

conservation'

The Act does not address a number of issues which, though of conceded importance, are that reflects t
considered extraneous to its primary objective of enabling private parties to enter into
X . . . Kentucky.
-consensual arrangements with charitable organizations or governmental bodies to protect .
land and buildings without the encumbrance of certain potential common law impediments 5
(Section 4). For example, with the exception of the requirement of Section 2(b) that the "(1) Acm

owners of pi
face rights u
of the subsui

acceptance of the holder be recorded, the formalities and effects of recordation are left to
the state's registry system; an adopting state may wish to establish special indices for these
interests, as has been done in Massachusetts.

Similarly unaddressed are the potential impacts of a state’s marketable title laws upon the prec(lzu)deA 32
duration of conservation easements. The Act provides that conservation easements have an mining chi
unlimited duration unless the instruments creating them provide otherwise (Section 2(c)). upon any pa

The relationship between this provision and the marketable title act or other statutes

&
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addressing restrictions on real property of unlimited duration should be considered by the

adopting state.
The relationship between the Act and

code and related statutes.

local real property assessment and taxation
practices is not dealt witti; for example, the effect of an easement upon the valuation of
burdened real property presents issues which are left to the state and local taxation system.
Tne Act enables the structuring of transactions so as to achieve tax benefits which may be
available under the Internal Revenue Code, but parties intending to attain them must be
mindful of the specific provisions of the income, estate and gift tax laws which are
applicable. Finally, the Act neither limits nor enlarges the power of eminent domain; such
matters as the scope of that power and the entitlement of property owners to compensation
upon its exercise are determined not by this Act but by the adopting state’s eminent domain

General Statutory Notes

Arizona. The Arizona act is a substantial adoption of the
major provisions of the Uniform Act, but contains numerous
variations, omissions and additional matter which cannot be
clearly indicated by statutory notes.

Idaho. Adds sections as follows:
"5S-.1107. Eminent domain.

"A conservation easement pursuant to this chapter shall
not be created through eminent domain proceedings pursu-
ant to chapter 7, title 7, Idaho Code.”

"55-2108. Other Intereati not Impaired by conservation
easements.

“No interest in real property cognizable under the stat-
utes. common law or custom in effect in this state prior to
the elTeclive date of (his chapter shall be impaired, invalidat-
ed. or in any way adversely afTected by reason of any
provision of this chapter. No ptovision of this chapter shall
be construed to mean that conservation easements were not
lawful estates in land prior to the effective date (July I.
1988] of this chapter. Nothing in this chapter shall be
construed so as to impair the rights of any entity with
eminent domain authority pursuant to chapter 7, title 7,
Idaho Code, with respect to right-of-way, easements or
other property rights upon which facilities, plants, highway
systems or other systems of that entity are located or are to
be located. Nothing in this chapter shall be construed so as
to impair or conflict with the provisions of chapter 46, title
67. Idaho Code, relating to the preservation of hisloric sites,
or with the provisions of chspter 43, title 67, ldaho Code,
relating to the preservation of recreational places.”

”55-2109. Taxation.

"The granting of a conservation casement across a piece
of property shall not have an effect on the market value of
property for ad valorem tax purposes and when the property
is assessed for ad valorem lax purposes, the market value
shall be computed as if the conservation casement did not
exist.”

Indiana. Adds section as follows:
“32-5-2.6-7 Taxation

"For the purposes of IC 6-1.1, real property subject to a
conservation easement shall be assessed and taxed on a basis
that reflects the easement."

Kentucky, Adds section as follows:

"(1) A conservation easement shall not be transferred by
owners of property in which there are outstanding subsur-
face righla without the prior written consent of the owners
of the subsurface rights.

“(2) A conservation easement shall not operate to limit,
preclude, delete or require waivers for the conduct of coal
mining operations, including the transportation of coal,
upon any pari or all of adjacent or surrounding properties:
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and shall not operate to impair or restrict any right or
power of eminent domain created by statute, and all such
rights and powers shall be exercisable as if the conscrvauon
easement did not exist."

Mississippi. Adds sections as follows:

“§ 89-19-11. Capita] improvements on property apoa
which easements have been granted.

"With the exception of ‘Mississippi Landmarks.' as de-
fined by the Antiquities Law of Mississippi (Section 39-7-1
et seq., Mississippi Code of 1972) and of properties entered
in the National Register of Historic Places, no public mon-
ey, derived either from a special fund or the General Fund,
shall be expended for capital improvements on any real
property upon which a conservation easement has been
granted unless the conservation easement is perpetual, a
governmental body is the holder of the easement and the
capital improvements are solely for the use and benefit of
such holder.”

"§ 89-19-15. Recorded easemeotx to be filed with At-
torney General and Department of Wildlife Conservation.

"Whenever any instrument conveying a conservation ease-
ment is recorded after the elTective date of this section, the
clerk of the court recording it shall mail certified copies
thereof, together with notice as to the dale and place of
recordation, to the Attorney General of the State of Missis-
sippi and the Mississippi Department of Wildlife Conserva-
tion. The requirement that certified copies "e mailed to the
Attorney General and the Mississippi Department of Wild-
life Conservation shall be stated in any instrument which
conveys a conservation easement after the effective date of
this section. The holder of any conservation easement
created prior to the date hereof wishing to qualify such
easement for the benefits provided under this chapter shall
provide to the Attorney General and the Department of
Wildlife Conservation, within one (1) year after the elTeclive
date of this section, a certified copy of the instrument
creating such easement, indicating the date and place of the
recordation.”

Nevada. The Nevada act is a substantial adoption of the
major provisions of the Uniform Act. but contains numerous
variations, omissions and additional matter which cannol be
clearly indicated by statutory notes.

New York, Sections 49-4)301 to 49-0311 of the New
York Environmental Conservation Law do not constitute a
substantial adoption of the Uniform Act. although they
contain some similar provisions and have the same general
purpose.

Virginia. While the Virginia act is a substantial adoption
of the major provisions of the Uniform Act, it departs from
the official text in such manner that the various instances of
substitution, omission, and additional matter cannot be
clearly indicated by statutory nolo.
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JURISDICTIONS ADOPTING UNIFORM ACT IN MANNER
PRECLUDING COMPARATIVE NOTES
Not infrequent!) ljurisdiction will Nubstunltjll) adopt the nujor provisions of a Uniform Act .ind. vet. depart from ihe
ofTicia! text tn such 3 mannerthat the venous instances of substituted. omitted, and added matter cannot be clearly indicated
by statutory notes. Where this has occurred for a particular junsdiction. the General Statutory Notes found near the
beginning of the Uniform Act will so state. In such a case, there will not be any notes for that junsdiction under the
headings "Action in Adopting Jurisdictions” and "Variations from Official Teat" in the individuaJ sections of the Uniform

Act.

UNIFORM CONSERVATION EASEMENT ACT

1981 ACT

An Act to he known as the Uniform Conservation Easement Act, relating to (here insert
the subject matter requirements of the various states).

Section Section

1. Definitions. 4. Validity.

2. Creation, Conveyance, Acceptance and Duration. 5 Applicability.

3. Judicial Actions. 6.  Uniformity of Application and Construction.

§ 1. [Definitions].
As used in this Act, unless the context otherwise requires:

(1) "Conservation easement” means a nonpossessory interest of a holder in real
property imposing limitations or affirmative obligations the purposes of which include
retaining or protecting natural, scenic, or open-space values of real property, assuring its
availability for agricultural, forest, recreational, or open-space use, protecting natural
resources, maintaining or enhancing air or water quality, or preserving the historical,

architectural, archaeological, or cultural aspects of real property.

(2) "Holder” means:

(i) a governmental body empowered to hold an interest in real property under the
laws of this State or the United States; or

(i) a charitable corporation, chariteble association, or charitable trust, the purposes
or powers of which include retaining or protecting the natural, scenic, or open-space
values of real property, assuring the availability of real property for agricultural,
forest, recreational, or open-space use, protecting natural resources, maintaining or
enhancing air or water quality, or preserving the historical, architectural, archaeologi-

cal, or cultural aspects of real property.

(3) “Third-party right of enforcement” means a right provided in a conservation
easement to enforce any of its terms granted to a governmental body, charitable
corporation, charitable association, or charitable trust, which, although eligible to be a

holder, is not a holder.

COMMENT

Section 1 defines three central elements:
Whnat is meant by a conservation easement; who
can be a holder; and who car. possess a "third-
party right of enforcement™ Only those inter-
ests held by a "holder," as defined by the Act,
fall within the definitions of protected ease-
ments. Such easements are defined as interests
in real property. Even if so held, the easement
must serve one or more of the following pur-
poses: Protection of natural or open-space re-
sources; protection of air or water quality; pres-
ervation of the historical aspects of property; or
other similar objectives spelled out in subsection

M.

A "holder" may be a governmental unit hav-
ing specified powers (subsection (2)<i)) or certain
types of charitable corporations, associations,
and trusts, provided that the purposes of the
holder include those same purposes for which
the conservation easement could have been cre-
ated in the first place (subsection (2X»)). The
word "“charitable”, in Section 1(2) and (3), de-
scribes organizations that are charities according
to the common law definition regardless of their
status as exempt organizations under any tax
law.

Recognition of a "third-party right of enforce-
ment” enables the parties to structure into the
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transaction a party that is not an easement
“holder,” but which, nonetheless, has the right
to enforce the terms of the easement (Sections
1(3), 3(a)(3)). Butthe possessor of the third-par-
ty enforcement right must be a governmental
body or a charitable corporation, association, or
trust. Thus, if Owner transfers a conservation
easement on Blackacre to Conservation, Inc., he
could grant to Preservation, Inc., a charitable
corporation, the right to enforce the terms of the

§2

easement, even though Preservation was not the
holder, and Preservation would be free of the
common law impediments eliminated by the Act
(Section 4). Under this Act, however, Owner
could not grant a similar right to Neighbor, a
private person. But whether such a grant might
be valid under other applicable law of the adopt-
ing state is left to the law of that state. (Section

5(c).)

Action in Adopting Jurisdictions

Vuiitiou from OfflcUl Text:

DU'-rlct of Columbia. Introductory material reads: "For
the purposes of this act, the term:".

Idaho. In introductory material, omits "unless the con-
text otherwise requires”.

Maine. In subsec. (1), omits "or preserving the histori-
cal, architectural, archaeological, or cultural aspects"”.

In subsecs. (2Xu) and (3), substitutes "nonprofit corpora-
tion" for "charitable corporation, charitable association".

Additionally, defines "real property” to mclude surface
waters.

Mississippi. Section reads:

"For purposes or this chapter, the following words shall
have ihe meaning ascribed herein unless the context other-
wise requires:

"(1) ‘Conservation easement' shall mean a nonpossesso-
ry interest of a holder in real property imposing limita-
tions or afTirmative obligations, the purposes of which
include retaining or protecting natural, scenic, historical
or open-space values of real properly, assuring its avail-
ability for agricultural, forest, recreational, educational or
open-space use, protecting natural features and resources,
maintaining or enhancing air and water quality or pre-
serving the natural, historical, architectural, archaeologi-
cal or cultural aspects of real property.

"(2) ‘Holder* shall mean either:

“(a) A governmental body empowered by the law of
this state or the United States to hold an interest in real
property; or

“(b) A private, nonprofit, charitable or educational
corporation, association or trust, the purposes or pow-
ers of which include retaining or protecting the natural.

Library

H~Ith ind Environment <ft®5.5(4).
CJ.S. Health and Environment §{ 91 et scq., 130, 132.

scenic, historical or open-space values of real property,
assuring the availability of real property for agri-
cultural, forest, recreational, educational or open-apacc
use, protecting natural features and resources, main-
taining or enhancing air or water quality or preserving
the natural, historical, architectural, archaeological or
cultural aspects of real property which is the recipient
or grantee of mconservation easement
"(3) Third-pany right of enforcement' shall mean a
right granted in a conservation easement to a governmen-
tal body or private, nonprofit charitable corporation! asso-
ciation or trust which is not a holder but which is eligible
to be a holder, to enforce any of the terms of the
conservation easement
"(4) 'Person’ shall mean any natural person or legal
entity.”

Texaa. In subsec. (1), substitutes "designed to" for “the
purposes of which include" (with conforming grammatical
variations not affecting substance, e.g., "retain" for "retain
ing").

In subsec. (2Xii), substitutes "crested or empowered to"
for “the purposes or powen of which include" (with con-
forming grammatical variations not affecting substance, c-g.,
"retain” for "retaining").

In subsec. (3), substitutes "that is eligible lo be a bolder
but is not a holder" for ", which, although eligible to be a
holder, is not a holder".

Adds subscc. (4) as follows: " ‘Servient estate' means the
real property burdened by (he conservation easement."

Wisconsin.  In subscc. (1), inserts "preserving a burial
site, as defined in s. 157.70(1)(b)," following “water quali-

ty,".

References

8 2. [Creation, Conveyance, Acceptance and Duration],

(a) Except as otherwise provided in this Act, a conservation easement may be created,
conveyed, recorded, assigned, released, modified, terminated, or otherwise altered or
affected in the same manner as other easements.

(b) No right or duty in favor of or against a holder and no right in favor of a person
having a third-party right of enforcement arises under a conservation easement before its
acceptance by the holder and a recordation of the acceptance.

(c) Except as provided in Section 3(b), a conservation easement is unlimited in duration
unless the instrument creating it otherwise provides.

(d) An interest in real property in existence at the time a conservation easement is
created is not impaired by it unless the owner of the interest is a party to the conservation

easement or consents to it
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COMMENT

Section 2(a) provides that, except to the »\tcnt
otherwise indicated in tin* Act, conservation
easements are indistinguishable from easements
recognized under the pre-Act law of the state in
terms of their creation, conveyance, recordation,
assignment, release, modification, termination or
alteration. In this regard, subsection (a) reflects
the Act’s overall philosophy of bringing less-
than-fee conservation interests under the formal
easement rubric and of extending that rubric to
the extent necessary to effectuate the Act’s pur-
poses given the adopting state’s existing com-
mon law and statutory framework. For exam-
ple, the state’s requirements concerning release
of conventional easements apply as well to con-
servation easements because nothing in the Act
provides otherwise. On the other hand, if the
state’s existing law does not permit easements in
gross to be assigned, it will not be applicable to
conservation easements because Section 4(2) ef-
fectively authorizes their assignment

Conservation and preservation organizations
using easement programs have indicated a con-
cern that instruments purporting to impose af-
firmative obligations on the holder may be uni-
laterally executed by grantors and recorded
without notice to or acceptance by the holder
ostensibly responsible for the performance of
the affirmative obligations.  Subsection (b)
makes clear that neither a holder nor a person
having a third-party enforcement right has any

rights or duties under the easement prior to the
recordation of the ladder's acceptance of it.

The Act enables parties to create a conserva-
tion easement of unlimited duration subject to
the power of a court to modify or terminate it in
states whose case or statute law accords their
courts that power in the case of easement. See
Section U(b). The latitude given the parties is
consistent with the philosophical premise of the
Act However, there are additional safeguards;
for example, easements may be created only for
certain purposes and may be held only by certain
"holders." These limitations find their place
comfortably within similar limitations applicable
to charitable trusts, whose duration may also
have no limit Allowing the parties to create
such easements also enables them to fit within
federal tax law requirements that the interest be
"in perpetuity” if certain tax benefits are to be
derived.

Obviously, an easement cannot impair prior
rights of owners of interests in the burdened
property existing when the easement comes into
being unless those owners join in the easement
or consent to it. The easement property thus
would be subject to existing liens, encumbrances
and other property rights (such as subsurface
mineral rights) which pre-exist the easement,
unless the owners of those rights release them
or subordinate them to the easement (Section

2(d).)

Action in Adopting Jurisdictions

Variations from Official Teal:

District of Columbia. Section reads:

"(aXO Except as otherwise provided in this chapter, a
conservation easement may be created, conveyed, recorded,
assigned, released, modified, terminated, or otherwise altered
or affected in Ihe same manner as other easements, provided
that the recordation of any conservation easement as defined
in § 45-2601, or of any assignment, release, modification,
termination, or other alteration of a conservation easement
shall be exempt from the recordation tax imposed by
§ 45-923, and from lhe transfer tax imposed by § 47-903.

"(2) The exemption provided for in paragraph (1) of
this subsection shall not apply if the consideration for the
conservation easement exceeds 5100 in value.

"(b) No right or duty in favor of or against a person
having a thi.d-parly right of enforcement arises under a
conservation easement before its acceptance by the holder
and a recordation of the acceptance.

"(c) Except as provided in § 45-2603(b), a conservation
easement U Unlimited m dUr.-'10n unless tile Instrument
creating it otherwise provides.

"(d) An interest in real property in existence at the lime a
coni&vation easement is created is not impaired by it unless
the owner of the interest is a party to the conservation
easement or consents to it.

"(e) A conservation easement is valid even under the
following circumstances:

“(1) It is not appurtenant to an interest in real proper-
ly;

y"(2) It can be or has been assigned to another holder:

"(3) It is not of a character that has been recognized
traditionally at common law:

"(4) It imposes a negative burden;

"(5) It imposes affirmative obligations upon Ihe owner
of an interest in the burdened property or upon the
holder;

"(6) The benefit does not touch or concern real proper-
ly; or

“(7) There is no privity of estate or of contract"
Maine. In subsec. (a), adds "created by written instru-

ment" at the end thereof.

Subsec. (b) reads: "No right or duty in favor of or against
a holder arises under a conservation easement unless it is
accepted by the holder and no right in favor of a person
having a 3rd-party right of enforcement arises under a
conservation easement unless it is accepted by any person
having a 3rd-party right of enforcement.”

Subsec. (c) reads:

"Except as provided in this subchapter, a conservation
casement is unlimited in duration unless:

"A. The instrument creating it otherwise provides; or

"B. Change of circumstances renders the easement no
longer in the public interest as determined in an action
under section 478."

Adds a subsection which reads: “The instrument creating
a conservation casement must provide in what manner and
at what times representatives of the holder of a conservation
easement or of any person having a 3rd-party right of
enforcement shall be entitled to enter the land to assure
compliance."”

Mississippi. Subsec. (a) reads: "Except as otherwise
provided by this chapter, a conservation easement may be
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created, conveyed, recorded and assigned, in the same meth-
od and manner as other easements.”

In subsec (b), substitutes "no nght of a person having a
third-pany nght" for "no nght in favor of a person having a
third-party nght".

In subsec. (c), inserts "its" following "unlimited in".

In subsec (d), substitutes “the conservation easement™ for
"it” following “is not impaired by".

Adds a subsection which reads: "A conservation ease-
ment shall continue to be cfTecuve and shall not be extin-
guuhed if the easement holder is or becomes ihe owner in
fee of the subject propeny.”

Texas. Subsec. (b) reads as follows: “A right or duty in
favor of or agunst a holder and a right in favor of a person
having a third-pany right of enforcement does not arise
under a conservation easement before its acceptance by the
holder and the recordation of the acceptance.”

In subsec. (c), substitutes “maltes some other provision"
for "otherwise provides".
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In subsec (d), substitutes “that exists in real p roperty" for
"in real propeny in existence" and omits "by i," following
"impaired".

Adds subsections as follows:

"(e) A conservation easement mun be created in writing,
acknowledged and recorded in thi: deed records of the
county in which the servient estate is located, and must
include a legal desenption of the real propeny which consti-
tutes the servient estate

"(0 If land that has been subject to a conservation case-
ment is no longer subject to such easement, an additional
tax is imposed on the land equal to the difference if any,
between the taxes imposed on the land for each of the five
years preceding the year in which the easement terminates
and lhe taxes that would have been imposed had the land
not been subject to a conservation easement in each of those
years, plus interest at an annual rate of seven percent
calculated from the dates on which the differences would
have become due."

Wisconsin.  Makes minor language changes not affecting
substance.

Library References

Health and Environment «=25.3(4).
C.J.S. Health and Environment 8§ 91 et seq., 130. 132.

§ 3. [Judicial Actions].

(@ An action affecting a conservation easement may be brought by:
(1) an owner of an interest in the real property burdened by the easement;

(2) a holder of the easement;

(3) a person having a third-party right of enforcement; or

(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation
easement in accordance with the principles of law and equity.

COMMENT

Section 3 identifies four categories of persons
who may bring actions to enforce, modify or
terminate conservation easements, quiet title to
parcels burdened by conservation easements, or
otherwise affect conservation easements. Own-
ers of interests in real property burdened by
easements might wish to sue in cases where the
easements also impose duties upon holders and
these duties are breached by the holders. Hold-
ers and persons having third-party rights of en-
forcement might obviously wish to bring suit to
enforce restrictions on the owners’ use of the
burdened properties. In addition to these three
categories of persons who derive their standing
from the explicit terms of the easement itself,
the Act also recognizes that the state’s other
applicable law may create standing in other per-
sons. For example, independently of the Act,
the Attorney General could have standing in his
capacity as supervisor of charitable trusts, either
by statute or at common law,

A restriction burdening real property in perpe-
tuity or for long periods can fail of its purposes
because of changed conditions affecting the
property or its environs, because the holder of
the conservation easement may cease to exist, or
for other reasons not anticipated at the time of

its creation. A variety of doctrines, including
the doctrines of changed conditions and cy pres,
have been judicially developed and, in many
states, legislatively sanctioned as a basis for
responding to these vagaries. Under the
changed conditions doctrine, privately created
restrictions on land use may be terminated or
modified if they no longer substantially achieve
their purpose due to the changed conditions.
Under the statute or case law of some states, the
court's order limiting or terminating the restric-
tion may include such terms and conditions, in-
cluding monetary adjustments, as it deems nec-
essary to protect the public interest and to as-
sure an equitable resolution of the problem.
The doctrine is applicable to real covenants and
equitable servitudes in all states, but its applica-
tion to easements is problematic in many states.

Unler the doctrine of cy pres, if the purposes
of a charitable trust cannot carried out because
circumstances have changed after the trust came
into being or. for any other reason, the settlor’s
charitable intentions cannot be effectuated,
courts under their equitable powers may pre-
scribe terms and conditions that may best enable
the general charitable objective to be achieved
while altering specific provisions of the trust.
So, also, in cases where a charitable trustee
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ceases to exist or cannot carry out its responsi- The Act leaves intact the existing case and
bilities. the court will appoint a substitute trust- statute law of adopting slates as it relates to the
ee upon proper nppliention anil will mil allow the  modification and termination of easements and
trust to tail. the enforcement of charitable trusts.

Action in Adopting Jurisdictions

Variations from Official Text: No comparative economic test may be used to determine
Indiana, in subsre. (b). adds the following at the end under this subsection if a conservation easement is in the

thereof: ", or the termination of a conservation easement by public intfere§t." )
agreement of the grantor and grantee.” Mississippi. Section reads:
"(1) Any action to enforce a conservation easement may

Maine. Section reads:
be brought by:

“I1. Action or intervention. An action affecting a con- " . .
servation easement may be brought or intervened in by: (Z)enAeg s;v?;é :;S:n:e'nr:_ter%t in the real properly bur-
"A. An owner of an interest in the real property bur- "(b) A holder of the easément;
dened by the easement; “(c) A person having a third-party right of enforcement;
"B. A holder of the easement; or or

"(d) The Attorney General of the State of Mississippi;

“C. A person having a 3rd-party right of enforcement.
"(e) The Mississippi Department of Wildlife Conserva-

"2. Intervention only. An action affecting a conserva-

. . . tion; or
tion easement may be intervened in by the State or a “(0 A’ therwi thorized and d b
political subdivision of the State in which the real property (Iaw person otnerwise authorized and empowered by

burdened by the easement is located.
"(2) This chapter does not. and shall not be construed to.

3. Pfower offoturt. fTh's subchapter (:_oes not affec: tEe affect the power of a court to modify or terminate a
power o1 a court o enforce a conservation easement by conservation easement in accordance with the principles of
injunction or proceeding in equity or to mot':hfy or te]'mlnate law and equity. In such proceeding, the holder of the
a conservatl'on easement in accordanc_e with principles of conservation easement shall be compensated for the value of
law and equity. A court may deny equitable enforcement of "

. - . the easement.
a conservation easement when it finds that change of cir-

cumstances has rendered that easement no longer in the Texas. In subsec. (aX4), inserts "some” following "au-

public interest. If the court so finds, the court may allow  thorized by".
damages as the only remedy in an action to enforce the Wisconsin. Makes minor language changes not affecting
easement. substance.

Library References

Health and Environment
CJ.S. Health and Environment 8§ 91 et scq., 130, 132

§ 4. [Validity].
A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder;
(3 it is not a of a character that has been recognized traditionally at common law;

(4) it imposes a negative burden;

(5) it imposes affirmative obligations upon the owner of an interest in the burdened
property or upon the holder;

(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.

COMMENT

One of the Act’s basic goals is to remove be appurtenant to an interest in real property, it
outmoded common law defenses that could im- eliminates the requirement in force in some
pede the use of easements for conservation or  states that the holder of the easement must own
preservation ends. Section 4 addresses this goal  an interest in real property (the “dominant es-
by comprehensively identifying these defenses  tate") penefitted by the easement.

and negating their use in actions to enforce . .
g g Subsection (2) also clarifies common law by

conservation or preservation easements. o
Subsection (1) indicates that easemer._, the providing that an easement may be enforced by
o an assignee of the holder.

benefit of which is held in gross, may be en-
forced against the grantor or his successors or Subsection (3) addresses the problem posed by
assigns. By stating that the easement need not the common law’ recognition of easements that
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served only a limited number of purposes and its
reluctance to approve so-called "novel incidents.”
Easements serving the conservation and preser-
vation ends enumerated in Section 1(1) might fail
of enforcement under this restrictive view. Ac-
cordingly, subsection (3) establishes that conser-
vation or preservation easements are not unen-
forceable solely because they do not serve pur-
poses or fall within the categories of easements
traditionally recognized at common law.

Subsection (4) deals with a variant of the fore-
going problem. The common law recognized
only a limited number of "negative easements"
—those preventing the owner of the burdened
land from performing acts on his land that he
would be privileged to perform absent the ease-
ment. Because a far wider range of negative
burdens than those recognized at common law
might be imposed by conservation or preserva-
tion easements, subsection (4) modifies the com-
mon law by eliminating the defense that a con-
servation or preservation easement imposes a
"novel” negative burden.

Subsection (5) addresses the opposite prob-
lem—the unenforceability at common law of an
easement that imposes affirmative obligations
upon either the owner of the burdened property
or upon the holder. Neither of those interests
was viewed by the common law as true ease-
ments at all. The first, in fact, was labelled a
"spurious" easement because it obligated the
owner of the burdened property to perform af-
firmative acts. (The spurious easement was dis-
tinguished from an affirmative easement, illus-
trated by a right of way, which empowered the
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easement's holder to perform acts on the bur-
dened property that the holder would not have
been privileged to perform absent the easement)

Achievement of conservation or preservation
goals may require that affirmative obligations
be incurred by the burdened property owner or
by the easement holder or both. For example,
the donor of a facade easement one type of
preservation easement may agree to restore the
facade to its original state; conversely, the hold-
er of a facade easement may agree to undertake
restoration. In either case, the preservation
easement would impose affirmative obligations.
Subsection (5) treats both interests as easements
and establishes that neither would be unenforce-
able solely because it is affirmative in nature.

Subsections (6) and (7) preclude the touch and
concern and privity of estate or contract defens-
es, respectively. Strictly speaking, they do not
belong in the Act because they have traditionally
been asserted as defenses against the enforce-
ment not of easements but of real covenants and
of equitable servitudes. The case law dealing
with these three classes of interests, however,
had become so confused and arcane over the
centuries that defenses appropriate to one of
these classes may incorrectly be deemed applica-
ble to another. The inclusion of the touch and
concern and privity defenses in Section 4 is a
cautionary measure, intended to safeguard con-
servation and preservation easements from in-
validation by courts that might inadvertently
confuse them with real covenants or equitable
servitudes.

Action in Adopting Jurisdictions

Viriiliom from Official Text:

District of Columbia. Omits this section.

Maine. In subsec. (I), inserts "or does not run with"
following "to".

Adds a subsec. (8) which reads: "It does not run to the
successor and assigns of the holder.”

Mississippi.  Introductory material reads: “A conserva-
tion easement shall be valid despite the following".

In subsec. (2), substitutes “It may be" for "It can be".

Texas. In subsec. (5). substitutes "on" for "upon™ in
both instances.

Wisconsin.  Makes minor language changes not alTecling
substance.

Library References

Health and Environment <*=25.5(4).
C.J.S. Health and Environment 8§ 91 et seq., 130, 132.

§ 5. [Applicability].

(a) This Act applies to any interest created after its effective date which complies with
this Act, whether designated as a conservation easement or as a covenant, equitable
servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it would have
been enforceable had it been created after its effective date unless retroactive application
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any interest, whether designated as a conservation or
preservation easement or as a covenant, equitable servitude, restriction, easement, or
otherwise, that is enforceable under other law of this State.

COMMENT
There are four classes of interests to which

69



85

the Act might be made applicable: (1) those
created after its passage which comply with it in
form and purpose: (2) those created before the
Act's passage which comply with the Act and
which would not have been invalid under the
pertinent pre-Act statutory or case law either
because the latter explicitly validated interests
of the kind recognized by the Act or, at least,
was silent on the issue; (3) those crested either
before or after the Act which do not ccmply with
the Act but which are valid under the state’s
statute or case law; and (4) those created before
the Act's passage which comply with the Act but
which would have been invalid under the perti-
nent pre-Act statutory or case law.

It is the purpose of Section 5 to establish or
confirm the validity of the first three classes of
interests. Subsection (a) establishes the validity
of the first class of interests, whether or not
they are designated as conservation or preserva-

CONSERVATION EASEMENT ACT

tion easements. Subsection (b) establishes the,
validity under the Act of the second class. Sdkj.J-*
section (c) confirms the validity of the third claw
independently of the Act by disavowing the in--
tent to invalidate any interest that does comply' -
with other applicable law.

Constitutional difficulties could arise, how-
ever, if the Act sought retroactively to confer
blanket validity upon the fourth class of inter-
ests. The owner of the land ostensibly burdened
by the formerly invalid interest might well suc-
ceed in arguing that his property would be "tak-
en" without just compensation were that interest
subsequently validated by the Act Subsection
(b) addresses this difficulty by precluding retro-
active application of the Act if such application
"would contravene the constitution or laws of
(the) State or of the Uhited States.” That deter-
mination, of course, would have to be made by a
court

Action in Adopting Jurisdictions

Varlatloas from Official Text:

Idaho. In subsec. (a), adds the following lenience at the
end thereof: "Thbe instrument creating the conservation
easement shall stale it was created under the provisions of
this chapter."”

Maine. Sub*-c. (b) reads: "This subchapter applies to
any conservation easement crested before the effective date
of this subchapter if the conservation easement would have
been enforceable had it been created after tbe effective date
of this subchapter, unless retroactive application contravenes
the Constitution of Maine or the United States Constitu-
tion.”

Mississippi. Section reads:

"(1) This chapter shall apply to an interest created after
the effective date of this chapter, whether the interest is
designated as a conservation easement or as a covenant,
equitable servitude, restriction, easement or otherwise, as
long as such interest complies with the provisions of this
chapter.

“(2) This chapter shall apply to any interest created prior
to the effective date of this chapter if the interest would have

Library

Health and Environment *=*25.3(4).
CJ.S. Health and Environment 55 91 et seq., 130, 132.

§ 6.

been enforceable had it been created after the effective date
of this chapter unless retroactive application would contra-
vene the Constitution or laws of this state or the United
States.

“(3) This chapter shall not invalidate any interest, wheth-
er designated as a conservation or preservation easement or
as a covenant, equitable servitude, restriction, easement or
otherwise, that is enforceable under any other law of -this
state.

"(4) The provisions of this chapter are cumulahra and
supplemental to any other provision of law."

Texas. In subsec. (a), substitutes “on or after September
1, 1983, that" for “after its effective date which".

in subsec. (b), substitutes “September 1, 1983" for "effec-

tive date" where first appearing and "on or after September

1, 1903" for "after its effective dale".
Wisconsin.  Omits subsec. (s) and (b).

In subsec. (c), omits reference to preservation easement
and msites minor language changes not affecting substance.

Reference*

[Uniformity of Application and Construction].

This Act shall be applied and construed to effectuate its general purpose to make
uniform the laws with respect to the subject of the Act among states enacting it

Library Reference*

Health and Environment *»23.5<2).
CJ.S. Health and Environment j§ 61 et seq., 91 et seq.,

106 et seq., 113 et seq, 123 et seq., 133 et seq.
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7.989 LEGISLATIVE SESSION

FISCAL NOTE
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Revision Date; Affecte Agency
Title; An Act extending the termination BRU: Legislative Council

date ot t? . Alaska Code Revision C om m ission ...

Sponsor Senator Sturgulewski Components

Requestor Senate Finance

BILL VERSION SB 128

PUBLISH DATE

Legislative Affairs Agency

Legal Services

EXPENDITURES/REVENUES: (THOUSANDS OF HOLLARS)

OPERATING FY 89 FY 90

Personal Services 0.0 26.5
Travel 0.0 15.0
Contractual 0.0 8.6
Supplies 0.0 1.0
Equipment 0.0 0.0

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATING 0
CAPITAL 0
REVENUE 0

FUNDING: (THOUSANDS OF DOLLARS)

General Fund 0
Federal Fund 0
Other 0
TOTAL 0
POSITIONS:

Full-Time 0
Part-Time 0
Temporary 0
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511

FY 91 « FY 92

26.5
15.0
8.6
1.0

L 0_o

51.1

51.1
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26.5
15.0
8.6
1.0
0.0

51.1

511

51.1

FY 93 FY 94
26.5 0.0
15.0 0.0

8.6 0.0
1.0 0.0
0.0 0.0
511 0.0
0 0

0 0
511 0
0 0

0 0
51.1 0
0 0

0 0

0 0

Please note: 17.6 of FY 90 funding has already been requested in the Legislative Affairs Agency
budget request. This fiscal note for FY 90 reflects the 17.6 plus the additional 33.5 to add additional

staff months to support the Code Revision Commission.

Prepared By: Pamela Stoops, Director
Division: Administrative Services

Approved By: Warren Endicott, Executive Director
Agency: Legislative Affairs Agency
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CONTINUATION OF FISCAL NOTE - SB 128

Funding for the Code Revision Commission has been under the Legal Services Division since
FY 87.

Current FY 89 funding is as follows:

23.0 Travel
17.6 Contractual (3.6 contractual—phones, advertising, etc., 14.0 Title 2 rewrite)

1.0 Supplies
41.6

Senate Bill 128 extendsthe termination date of the Alaska CodeRevision Commission.

A recentaudit foundthe funding level of the Code Revision Commission to be inadequate
to carry out their function.

The following funding is being requested to adequately support the Code Revision Commission
within the Legal Services Division. Existing clerical and attorney time will be absorbed within
the Division to provide year-round staff support for the Commission. The funding request for
personal services will increase existing staff from 9 months to 12 months.

Personal Services:

3 months at 12A - Admin Asst 9.0
3 months at 23A - Attorney 175
26.5 26.5
Travel: Travel of 13.0 has already been requested in the FY 90
LAA budget request.An additional 2.0 is requested. 15.0

Contractual: Contractual of 3.6 has already been requested in the FY 90
LAA budget request. An additional 5.0 is requested for

professional services for special projects. 8.6
Supplies: Supplies of 1.0 has already been requested in the FY 90

budget request. 1.0
jit

LAA SB 128 Code Revision

Request Fiscal Note FY 90 Request
Pers Svcs 26.5 Pers Svcs 26.5
Travel 13.0 Travel 2.0 Travel 15.0
Contr. 3.6 + Contr. 5.0 — Contr. 8.6
Supplies 1.0 Supplies 10

17.6 335 511



BOARD; CODE REVISION COMMISSION, ALASKA
TITLE: Alaska Code Revision Commission
DEPT: Legislature

AUTHORITY: AS 24.20.075

STATUS: 89/06/30

REQUIREMENTS:
PROHIBITIONS: Public members may not be employees of state government.

TERM: 6 years (public members and Bar Association member); terms of public
mpmbers and Board of Governor's designee begin July 1 and end June 30 six
years later (even-numbered years).

DESCRIPTION: 8 members - 1 attorney employed by Executive Branch appointed
by Governor; 3 public (not state government employees) appointed by
Legislative Council; 1 legislator, appointed by each house's presiding
officer; a designee of the Chief Justice of the Supreme Court, and a
designee of the Alaska Bar Association Board of Governors appointed by the
Board of Governors of the Alaska Bar; members may be reappointed or
redesignated; commission selects chair.

SPECIAL FACTS: Serve at pleasure of appointing authority except 3 public
members and designee of Alaska Bar Association who serve 6-year terms;
quorum - 4 members; summary report to each Legislative Council, the
Governor, all legislators, and the Chief Justice; commission selects chair

and vice-chair.

FUNCTION: Reviews/recommends changes in statutes, judicial decisions for
defects/anachronisms of the law; reviews/considers proposed changes in the
law; receives/considers suggestions to review/remedy the law; may hold
public hearings and other meetings throughout the state.

COMPENSATION: Standard travel/per diem for legislators.
MEETINGS: As determined by chair 10 times per year; 27 days maximum.

*FOR FURTHER INFORMATION CONTACT; Executive Secretarv, Alaska Code
Revision Commission, P.O. Pox Y, Juneau, AK 99811 PHONE: 465-2450
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MEMBER

John W Abbott
P.O. Box 100588
Anchorage 99510
346-1039
Public - Chair
Dick L. Madson
712 8th Avenue
Fairbanks 99701
(W) 452-4215
(H) 452-4254
Leg/Public

Wilson L. Condon
1121 Hillcrest Drive
Anchorage 99503

(W 276-2713

(H 277-6137

Public

Peter Froehlich
P.O. Box K
Juneau 99811

(W) 465-3600

(CAP 412)
Attorney/Executive

Pat Rodey
P.O. Box V
Juneau 99811
(Cap. 113)
(W) 465-3793
Legis/S

Mary K. Hughes
509 West 3rd Ave.
Anchorage 99501
(W) 274-7522

Bar Association

Thomas B. Stewart
Pouch U

Juneau 99811

(W) 463-4747
Supreme Court

Fran Ulmer

P.O. Box V

Juneau 99811
(Cap. 421)

(W) 465-4947
Legis/H
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2957 SHELDON JACKSON STREET
ANCHORAGE. ALASKA 9950*

SENATOR

ARLISS STURGULEWSKI While in Juneau
Senate President Pro Tempore P.0. BOX V
Chairman, Senate Rules Committee JUNEAU. ALASKA 99811
(907) 465-3818
Senate
MEMORANDUM April 11, 1989
TO: Representative Peter Goll, Co-Chairman

Representative Max Gruenberg, Co-Chairman
House Judiciary Committee sry

FROM: Senator Arliss Sturgulewskirr®*Chairman
Senate Rules Committee

RE: SB 128 "An Act extending the termination date ofthe
Alaska Code Revision Commission; and providing for an
effective date."

Senate Bill 128 would extend the Alaska Code Revision Commission
which is due to sunset on June 30, 1989. This Commission

provides an important service for the state, but because much of
their work is of such a technical nature they are often unnoticed

by the public.

I have enclosed copies of the latest audit report for you and
your committee. This report provides much of the background

regarding the Commission.

X hope you will be able to schedule an early hearing for this
important commission. Thank you for your consideration of SB
128.

Attachments
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| JUNEAU, ALASKA 99811-3300
THE LEGISLATURE

BUDGET AND AUDIT COMMITTEE /

October 25, 1988

Members of the Legislative Budget
and Audit Committee:

According to the provisions of Titles 24 and 44 of the
Alaska Statutes, the Division of Legislative Audit is
required to conduct a "sunset" review of the Alaska Code
Revision Commission.

Since this Division is part of the Legislative branch of the
State, as is the Commission, we lack the apparent independ-
ence necessary to perform the review.

As a result, the audit of the Alaska Code Revision
Commission was conducted, and this report has been prepared
by Elgee & Rehfeld, Certified Public Accountants.

We feel this report discharges our responsibility wunder
Titles 24 and 44. The report is submitted for your review.

Randy S/. Welker, CPA
Legislative Auditor
Division of Legislative Audit



ELGEE
& REHFELD

CERTIFIED PUBLIC ACCOUNTANTS

9220 Lee Smith Drive, Juneau, Alaska 99801 (907) 789-1692

September 26, 1988 f :
"OTP rt !

LEGISLATIVE AUDIT DIVISION OLr *

State of Alaska

P.O. Box W .

Juneau, Alaska 99811-3300 G:

Att: Randy S. Welker, Legislative Auditor

Dear Mr. Welker;

In accordance with the Contract for Services between the
Legislative Audit Division and our firm, we have completed a
performance review of the Alaska Code Revision Commission
using guidelines and standards established in  Alaska
Statutes for such "sunset"™ reviews.

The report, entitled A PERFORMANCE REVIEW OF THE ALASKA CODE
REVISION COMMISSION, is hereby submitted.

Respectfully,

Partner

GWE/jb
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PURPOSE AND SCOPE OF THE REVIEW

Purpose

In accordance with AS 24.20.271(1) and AS 44.66 (Sunset
Legislation), a review of the Alaska Code Revision
Commission was conducted to examine the commission’s
activities, operation, policies and accomplishments. The
purpose of the review is to determine if the subject
commission has operated in a fair, effective, efficient and
economical manner in the performance of its statutory
functions, duties and responsibilities.

As required by AS 44.66.050, this report shall be considered
during the legislative oversight procedure in determining
whether the Alaska Code Revision Commission should be
continued or reestablished with changes. As currently
specified in AS 44.66.010(a), this commission will terminate
on June 30, 1989.

Scope

The major areas studied were the commission's operations,
policies, administration and procedures; and the
effectiveness of the commission in accomplishing its
mandated objective of recommending changes needed to bring
"the law into harmony with current needs and conditions.”
(AS 24.20.075(c)(4)).

The review consisted of examination, research, analysis and
evaluation of the following:

(1) Applicable Alaska Statutes and amendments thereto:
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HISTORY, ORGANIZATION AND FUNCTION

The Code Revision Commission was established as a permanent
commission of the legislature by an act of that body (CH 114
SLA-1976). The act creating the commission established its
membership as consisting of two legislators (one from each
house appointed by the presiding officer); a public member
appointed by the governor; a designee of the chief justice
of the supreme court, and a designee of the board of
governors of the Alaska Bar Association. The director of
legal services for the Legislative Affairs Agency or his
designee serves as executive secretary for the commission.

The commission was created to:
(1) examine the statutes of the state and judicial
decisions to discover defects and anachronisms in
the law;

(2) review and consider proposed changes in the law
recommended by the National Law Institute, the
National Conference of Commissioners on Uniform
State Laws, the Alaska Judicial Council, the Supreme
Court, the state or local bar associations,
principal departments, agencies, boards and
commissions of the executive or judicial branch, and
committees of the legislative branch;

(3) receive and consider suggestions from the Alaska
bench and bar, public officials, organizations and
individuals as to areas of the law needing revision
and remedy;

(4) recommend changes in law needed to eliminate anti-
quated and inadequate rules of law and to bring the
law into harmony with current needs and conditions.



The enabling legislation was further amended by CH 44 SLA
1980 to:
(1) clarify the name of the commission as the Alaska
Code Revision Commission;

(2) establish 6 year terms for the public members
and the designee of the Alaska Bar Association Board
of Governors , and prescribe the manner in which
vacancies are filled;

(3) clarify the per diem and travel allowances provided
members of the commission;

(4) prescribe the manner in which the public members and
the designee of the Board of Governors shall
determine the length of their respective terms of
office;

(5) bring the Alaska Code Revision Commission within the
purview of the sunset law (AS 44.66.101)

In 1982, following consideration of the performance review
of the Alaska Code Revision Commission conducted in
accordance with the requirements of AS 44.66, the commission
was continued until June 30, 1985. The enabling legislation
was further amended by ch 65 SLA 1982 which provided for:
(1) three public members (bringing total commission mem-
bership to eight), and specified the length of terms
for the additional public members;

(2) addition of the Alaska Legislative Council and the
American Law Institute (formerly National Law
Institute) to those organizations whose proposed
changes in the law are to be reviewed and considered
by the commission;
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PURPOSE AND SCOPE OF THE REVIEW

Purpose

In accordance with AS 24.20.271(1) and AS 44.66 (Sunset

Legislation), a review of the Alaska Code Revision
Commission was conducted to examine the commission's
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purpose of the review is to determine if the subject
commission has operated in a fair, effective, efficient and
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As required by AS 44.66.050, this report shall be considered
during the legislative oversight procedure in determining
whether the Alaska Code Revision Commission should Dbe
continued or reestablished with changes. As currently
specified in AS 44.66.010(a), this commission will terminate
on June 30, 1989.

Scope

The major areas studied were the commission's operations,
policies, administration and procedures; and the
effectiveness of the commission in accomplishing its
mandated objective of recommending changes needed to bring
"the law into harmony with current needs and conditions.”
(AS 24.20.075(c)(4)).
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evaluation of the following:

(1) Applicable Alaska Statutes and amendments thereto:



(2) Minutes of the commission from August 2, 1984 to
June 17, 1988 (withexception of missing minutes).

(3) Sunset review dated November5, 1981.

(4) Sunset review dated November 8, 1984.

(5) Records and documents of thecommission,

(6) Contracts between the commission and its-
consultants,

(7) Commission budgets for FY 86, FY 87 and FY 88,

(8) Interviews conducted with:
Director of Legal Services, Legislative Affairs
Agency
Members of the commission

(9) Financial records

(I0)Relevant legislative intent and bill history.



HISTORY, ORGANIZATION AND FUNCTION

The Code Revision Commission was establisned as a permanent
commission of the legislature by an act of that body (CH 114
SLA-1976). The act creating the commission established its
membership as consisting of two legislators (one from each
house appointed by the presiding officer); a public member
appointed by the governor; a designee of the chief justice
of the supreme court, and a designee of the board of
governors of the Alaska Bar Association. The director of
legal services for the Legislative Affairs Agency or his
designee serves as executive secretary for the commission.

The commission was created to:
(1) examine the statutes of the state and judicial
decisions to discover defects and anachronisms in
the law;

(2) review and consider proposed changes in the law
recommended by the National Law Institute, the
National Conference of Commissioners on Uniform
State Laws, the Alaska Judicial Council, the Supreme
Court, the state or local bar associations,
principal departments, agencies, boards and
commissions of the executive or judicial branch, and
committees of the legislative branch;
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bench and bar, public officials, organizations and
individuals as to areas of the law needing revision
and remedy;

(4) recommend changes in law needed to eliminate anti-
quated and inadequate rules of law and to bring the
law into harmony with current needs and conditions.



The commission is empowered to:
(1) hold public hearings andother meetings as necessary
throughout the state, and to determine an appro-
priate quorum for conducting business;

(2) establish one or more subcommissions to assist it
in the performance of its duties.

The staff of the Legislative Affairs Agency serves as staff
for the commission, and (subject to appropriations for the
purpose) contracts with other agencies or persons for the
performance of necessary services for the commission.

Funds considered necessary for the commission (per diem,
travel, contract expenses) are to be sought in a formal
budget request to the legislative council. (Appropriated
funds are dispersed and accounted for wunder procedures
required by the Legislative Affairs Agency)*.

All branches of state government are directed to provide
information . and documents required by the commission
necessary to the accomplishment of its work.

The commission is directed to submit its reports and
recommendations, and draft legislation as to revision of
law, to the Legislative Council, and shall distribute them
to the governor, members of the legislature, and the chief
justice of the supreme court.

In 1977, membership on the commission was broadened to
include a "designee of the governor who is an attorney
employed by the executive branch of the state government."”
(CH 57 SLA 1977).



The enabling legislation was further amended by CH 44 SLA
1980 to:
(1) clarify the name of the commission as the Alaska
Code Revision Commission;

(2) establish 6 year terms for the public members
and the designee of the Alaska Bar Association Board
of Governors , and prescribe the manner in which
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purview of the sunset law (AS 44.66.101)

In 1982, following consideration of the performance review
of the Alaska Code Revision Commission conducted in
accordance with the requirements of AS 44.66, the commission
was continued until June 30, 1985. The enabling legislation
was further amended by ch 65 SLA 1982 which provided for:
(1) three public members (bringing total commission mem-
bership to eight), and specified the length of terms
for the additional public members;

(2) addition of the Alaska Legislative Council and the
American Law Institute (formerly National Law
Institute) to those organizations whose proposed
changes in the law are to be reviewed and considered
by the commission;



(3) a requirement that the commission's recommendations
as to revisions of Alaska law shall be accompanied
by a sectional analysis "using language that is
understandable to a layman."

In 1986 AS 24.20.074 (b) was amended to have the three
public members appointed by the Legislative Council instead
of by the governor. An additional change was also made to
continue the terms of commission members until a member's
successor is appointed.



REPORT CONCLUSION

Policy lIssues
This review discusses issues raised as a result of our
analysis and evaluation of the commission's organization and

structure, responsibilities, operations and procedures.
Resolution of these policy matters will require legislative
action. In debating these issues, the legislative oversight

committees should consider the findings and alternatives
presented in this report in reaching their decision.

Report Conclusion

In our opinion, the Alaska Legislature should continue the
Alaska Code Revision Commission as a permanent commission of
the legislature subject, however, to an increase in the
commission's operating budget. Additionally some changes
should be made to the statutes regarding commission
membership and attendance.

The conclusion recommending continuation of the commission

is supported by the following rationale:

(DThe commission serves an important function that
is not duplicated Dby any other agency; i.e.

substantive review of entire bodies of state law.

(2)The commission has the time, objectivity, experience
and expertise to conduct research into the often

complex areas of law that it seeks to improve.



(3)The commission conducts a continuing forum where
interested parties are welcome to provide testimony
and to participate in debate with respect to areas

of the law in need of amendment or reform.

(4)The commission provides a valuable service to the
legislature by its study, hearings and resulting
recommendations to the legislative council

concerning improvement of state statutes.

The conclusion recommending increases to the commission's
budget and changes to the statutes regarding membership and

attendance is supported by the following findings:

The budget of the Commission is not adequate to
properly conduct its affairs. This is evidenced by the
fact that the commission has not kept adequate minutes
of its meetings and has not taken on any significant

new legislative tasks in four years.

Attendance at meetings of the commission by specific
members of the commission was as low as 25% over the

period under review.



Discussion

The Alaska Code Revision Commission is a dedicated
organization. The members of the commission for the most
part are not paid to serve on the commission. The
commission's membership is such that the State of Alaska
receives thousands of hours of free legal advise and
consultation from some of the best legal minds available.
The individual members are so dedicated to their mission
that eventhough the commission's budget was eliminated in
FY86 they still made themselves available to testify before

the legislature on statute changes they had recommended.

It would not be equitable touse the same criteria in
judging the performance of the Code Revision Commission,
whose job is to make recommendations to the legislature, as
would be employed in the audit of an agency or board
directly serving the citizens of Alaska. Thus, the focus of
this review is not the number or importance of the
commission's recommendations that have actually been enacted
by the legislature— but rather, the fairness, effectiveness
and efficiency of the commission's procedures in arriving at

its recommendations for improvement of Alaska's laws.



FAIRNESS

The commissionls work is conducted under the open meetings
act. The commission accepts public testimony at all of its
meetings. The nature of the commission's workdoes not

attract public attention and the work performed by the
commission is such that the average lay person would not
comprehend the significance of many of the changes
recommended by the commission to modify the specific
statutes under review. Additionally, it may be precieved by
many that the need to testify before the commission is not
urgent in thatall work done by the commission is then
submitted to the Legislature for further review at which

time those concerned may testify.

EFFECTIVENESS

The effectiveness of the commission is not impressive for
the period under review. In the four years since the last
review, the commission has had only two recommended changes
enacted into law (see Appendix A). These two bills were
issues which had Dbeen before the commission for almost ten

years. This lackluster accomplishment can be viewed in both
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a positive and a negative light. The fact that the
recommendations were eventually enacted after ten years cf
effort lends credence to the importance of the legislation
as well as the diligence of the commission. Probably no
other formal body could have maintained the continuity and
determination to pursue passage of these bills* The
downside 1is that it took the commission ten years to get
legislation approved and that the conditions under which the
commission operates are such that only two bills passed in a

four year period.

EFFICIENCY

Since its last sunset review, the commission incurred a
substantial .reduction to its operating budget. From 1982
until 1985, the commission had an attorney with substantial
state government experience as its research director and a
secretary. This staff provided the commission with an
ability to conduct its business in what appears to have been

an extremely efficient and effective manner.

There appears to be a direct <correlation between the
commission's budget reduction and the amount of work
produced by the commission. During the period from 1982 to

1984, when the commission had full funding, eight major



pieces of commission legislation were enacted by the
legislature. From the period 1985 to 1988, only two pieces
of commission legislation have been enacted. It is
important to note that, the work on these two pieces of
legislation had been substantially completed by the
commission before 1985. It appears the lack of commission
staff has dramatically affected its ability to efficiently

deal with its work load.

Per statute, the staff of the Legislative Affairs Agency
serves as staff for the commission. In practice, however,
the staff of the Legislative Affairs Agency has only
infrequently been able to serve as staff for the commission;
and contracting with consultants has not been possible since

the commissions budget has been reduced.

* * *

The findings and recommendations contained in the following
section of this review are designed to improve the fairness,
effectiveness and efficiency with which the commission

conducts its service to the legislature.
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FINDINGS AND RECOMMENDATIONS

Recommendation No.l
The commission's budget should be increased. If the
commission's budget is not adequately funded then the

commission should not be continued.

The drastic reduction of the commission's budget appears to
have had a substantial affect on the committee's ability to
perform its function. Th? commission presently appears to
be dealing only with legislation which it had substantially
completed before its budget was cut. There is no indication
that the commission hastaken on orcompleted and sent to
the legislature any newlegislation which was not already

substantially completed from prior years.

The commission's budget appears to be below even that of a
maintenance level. The commission no longer has funds for
personal services and insufficient funds to contract for any
significant professional services. The funds available to
the commission are basically for traveland per diem.

During the period reviewed, the commission did not have
staff for basic duties such as keeping the minutes of their
meetings, these duties being assigned to individual

commission members on a meeting by meeting basis.



Consequently, some minutes were not kept and were not

available for review.

It is recommended that the commission be funded at a level
sufficient to enable the commission to properly function.
It is suggested that at least a half time position in both
the administrative and legal research areas be made
available to the commission. These positions might best be
placed in the, legal services section of the Legislative
Affairs Division and be made available to the commission on

an as needed basis.

If the commission does not receive adequate funding then it
is suggested that the commission not be continued. An
alternative to the commission would be to appoint a special
commission with adequate funding to work on legislation on

an as needed basis as the legislature determines necessary.



Recommendation No. 2
Commission members  who are excessively absent from

commission meetings should be replaced.

In a review of the attendance by individual members of the
commission, it was discovered that in some instances
attendance was below 50%. The Legislature has recognized
the importance of a commission whose makeup represents a
broad range of legal and public interests. If a commission
member is no: able to attended meetings, then it is possible
the commission is not getting sufficient input from the
realm of legal and public areas of interests as envisioned

by the legislature.
It is recommended that if attendance by an individual

commission member falls below an acceptable level, that the

member be replaced.
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