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I.

II.

APPENDIX D 

SUMMARY OF EFFECT ON VOTE TOTALS AFTER 

SPECIAL MASTER'S FINDINGS

Results of Election After Special Master's Findings on 
egregated Votes (See Appendix A)

Bradley............................................. 3560
Finkelstein...................................'....  355 4

Proportionate Impact Using Hammond v. Hickel Formula 
After Special Master's Findings on Commingled Votes

A Results of Proportionate Reduction by Director of 
Elections (See Finkelstein Ex. 1)
Bradley....................................... 3547.98
Finkelstein.................. ................ 35 44 .02
Margin........................................... . .

3. Adjustment to Total Vote Ccur.t due to Findings on 
Segregated Vote Totals
Bradley....................................... 3544 . 98
Finkelstein...................................  35 44 . 02

C. Results of Additional Proportionate Reduction by 
Special Master (See Appendices 3 and C)

Bradley........3544 .98
-5.565 Ssecial Master's Findings

3539.415 Net

Finkelstein. .. .35 44 . 02
-3.435 Special Master's Findings

3540.585 Net

NEW MARGIN BETWEEN CANDIDATES.................. 1.17
(in Finkeistein's favor)
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Before: Matthews, Chief Justice, Rabinowitz,
Burke, Compton, and Moore, Justices. 
[Rabinowitz, Justice, and Moore, Justice, 
dissenting.j

I. INTRODUCTION 

This is an election recount appeal brought pursuant to

AS 15,20.510(2). This court referred the appeal to the Honorable 

Joan M. Katz of the Superior Court as a Special Master on Decem­

ber 8, 1988. Judge Katz filed her report on January 5, 1989.

The report contains a detailed analysis of the challenges from 

all parties and of the evidence submitted in connection with the

1. An opinion, and partial dissenting opinions, will
follow.



challenges. The following introduction contained in the report 
sets the context of this caset

In the general election of November 8,
1988, David Finkelstein and W.E. "Brad"
Bradley vied for Seat A in House District 13.
After the election, Finkelstein was certified 
by appellee Stout, Director of the Division 
of Elections, to oe the winner of that race,
The count was 3,549 to 3,546.

At Bradley's request, a recount was con­
ducted on December 1 and 2, 1988. Based on 
the recount, Stout certified that Bradley had 
defeated Finkelstein 3,563 to 3,554, a nine 
vote margin.

In the course of the recount, Stout de­
termined that 26 votes had been improperly 
counted. Finkelstein Ex. 1. The ballots had 
been commingled, rendering it impossible to 
ascertain for whom they had been cast. Based 
on the formula set forth in Hammond v.
Hlckel, 588 P.2d 256 (Alaska 1978). certT 
denied, 441 U.S. 907 (1979), Stout propor­
tionately reduced Bradley's vote total by 
15.02 votes and Finkelstein1s total by 9.98 
votes. These reductions resulted only in 
narrowing the gap between the candidates to 
3.96 votes. Having determined that the out­
come of the election would not have boen dif- 
f-.-nt based on the rejected ballots, Stout 
certified the election results premised on 
the recount totals demonstrating Bradley to 
be the prevailing candidate by nine votes.

Judge Katz concluded that because of various errors relating to

the counting of ballots, the election should be 3et aside and a

new election held. As explained herein, we conclude that a new

2

2. We express our gratitude to Judge Katz for her 
thoughtful and expeditious report.



J « N  -  t  1 -  8 9  W E D  \ 7  Z  7
. O

election may be necessary depending on the count of nine 

illegally cast absentee ballots which were not commingled^ and on 

the precise proportionate reduction formula employed by the
4

Director, For ease of reference we will adopt the same 
numbering system and terminology employed in the Master's Report,

II. SPECIFIC BALLOT CHALLENGES

A. Appellant's Challenges

1. Absentee ballot envelope 
oaths suggesting no 

permanent Alaskan residence

Finkelstein challenged fourteen absentee ballots in 

this group. Judge Katz accepted the challenges in three cases 

and rejected the other eleven. A majority of the court is of the 

view that none of the challenges should have been accepted. 

There was sufficient evidence in each case so that the voter's 

intent to indicate a new legal residence outside of the district 

was unclear. In the absence of a clear expression of intent to 

change a legal residence the residence cannot be considered to 

have been changed. Fischer v. Stout, 741 P.2d 217, 222-23 (Alas­

ka 1987) .

3. See part II.A.7., infra.

4. See part II.B.3., infra.

% -3-
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2. Post-election affidavits 
demonstrating non-residency

After the election and the recount, twenty-one voters 

signed registration affidavits st_ting that they were not res i- 

dents of the district at the time of the election. The DJrector 

of Elections had counted the votes of these individuals and they 
have been commingled. Judge Katz declined to apply the

proportionate reduction formula set out in Hammond v. Hickel, 588

P.2d 256, 26C (Alaska 1978), cert, denied, 441 U.S. 907 (1979) to 

these votes. We agree with this conclusion. In our view, this 

objection was untimely as it was raised after the recount was
concluded.

^  3. Military post office
box "residences11

Eleven challenges were considered under this category, 

All of the challenges were rejected by Judge Katz. We concur.

4. Absentee ballot 
lacking witness signature

One challenge was made under this category which was 

accepted by Judge Katz. On the place for the signature of the 

witness, with respect to this absentee ballot, there is only a 

postmark, with no signature. We agree with Judge Katz that this 

ballot should not have been" counted.

-4



J o n  -  i  i  -  3 9  w e d  i  r  ;  j  e p> . o ■=,

5. Undated witness signatures 

Three individuals cast absentee ballots on which the 
attesting official did not date hi3 or her signature. Judge Kat2 

accepted these three challenges. We disagree. The attesting 

official witness is required to date his or her signature. AS 

13.20.081(d). However, we have held that this requirement is 

directory rather than mandatory and does not require invalidation 

of the ballot so long as the ballot in question is cast on or 

before election day. Hammond v. nickel, 588 P.2d 256, 269 (Alas­

ka 1978), cert, denied, 441 U.S. 907 (1979). The burden of

proving ballot illegality in general and particularly that the 

ballot in question was not cast on or before election day is on 

the challenger. This burden was not carried as all three ballots 

were received by the Division of Elections prior to the election.

Alaska Statute 15.20.081(d) also requires voting in the 

presence of the attesting witness. While a majority of the court 

agrees with Judge Katz that this requirement is mandatory rather 

than directory, it is our view that Finkelstein did not carry his 

burden of showing a violation of this requirement.

6. Incomplete voter signature 

One voter made a hand written mark which appears to be 

the beginning of a "K" in the voter signature blank of the voter
9

oath on the back of the absentee ballot. A qualified attesting 

official witness attested that the oath was subscribed and sworn

- 5-
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9 to before the witness. Judge Kacz ruled that this was not a sig­

nature aa required by AS 15.20.081(d). She thus accepted the 

challenge made by Finkelstein. We disagree. The mark could be 

legally sufficient to serve aa the voter's signature if that waa 

the voter's intent. Fischer v. Stout, 741 P.2d at 225 . Since 
the voter oath was properly attested as subscribed and sworn to, 

it is the view of a majority of the court that it has not been 

shown that the mark was not intended by the voter to serve as his 

signature.

7. Different witness dates 

Thirty-two voters submitted absentee ballots which had 

been witnessed by two non-official witnesses on different dates. 

All of these votes were counted. However, the Division segregat­

ed nine of the total so that if they were counted illegally the 

votes can be directly deducted. The remaining twenty-three votes 

have been commingled. Judge Katz ruled that all thirty- wo of 

these votes were properly counted. We disagree for the reasons 

that follow.

a.

Alaska Statute 15.20.081(d) sets out the procedures for 

voting absentee by mail. In relevant part, that section pro­

vides :
Upon receipt of an absentee ballot by mail, 
the voter, in the presence of (an official)
. . . may proceed to mark the ballot in se­
cret, to place the ballot in the small

- 6 -
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envelope, to place the small envelope in the 
larger envelope, and to sign the voter's cer­
tificate on the back of the larger envelope 
in the presence of an official listed in this 
subsection who shall sign as attesting offi­
cial and shall date the signature. If none 
of the officials listed in this subsection is 
reasonably accessible, an absenteo voter 
shall have the ballot witnessed by two per­
sons over the age of 18 years . . .

In Fischer v. Stout, we interpreted this section to

mean that the two non-official witnesses must be present when the

voter signs the voter's certificate. We stated;

AS 15.20.081(d) and 6 AAC 25.110(a) specify 
the classes of persons authorized to serve as 
an attesting officer. If no appropriate of­
ficer is available, the voter may sign the 
voter's certificate in the presence of two 
persons over the age of 18 years and have 
those two witnesses sign the attestation 
form.

741 P.2d at 223 (emphasis added, footnote omitted). Thus, we 

interpreted the statute to mean that the role of the two 

non-official witnesses was the same as the function of the at­

testing official witness set forth in the statute.

One purpose of this statute is to insure that the bal­

lot was marked by the voter, and not someone else, in circum­

stances free from coercion. The Mississippi Supreme Court has 

said concerning a similar requirement;

The certificate . . .  in addition to 
certifying that the voter executed the 
affidavit, certifies the voter first ex­
hibited a blank ballot which was not marked 
or voted before it was exhibited to the wit­
ness, and that the voter then retired out of 
the witness' presence but within his sight so 
that he could see that he voted but not how

- 7-



he voted, that no one was present as he 
marked his ballot, that the voter was not 
solicited or advised in voting, and finally, 
that after making his ballot in secret, the 
voter placed it in the envelope, closed and 
sealed the envelope in the certifying offi­
cer's presence, and then signed and made af­
fidavit to the first certificate.

It is thus clear that the Legislature intend­
ed both signatures to be on the envelope be­
cause there were subsequent requirements to 
best ensure the integrity of an absentee bal­
lot.

Fouche v. Ragland, 424 So.2d 559, 561 (Miss. 1982).

Since one objective is to insure that the voter mark 

his or her own ballot and that the vote be uncoerced, it would 

make no sense to require secret voting in the presence of an of­

ficial, while waiving the presence requirement when two 

non-official witnesses are used.

The legislative history of the present statute, AS 

15.20.081(d), confirms the view that the ballot is to be voted in 

the presence of either an attesting official or two non-ofticial 

witnesses. Prior to 1980, the predecessor section to AS

15.20.081(d) required only one attesting witness who need not be

an official. The statute was, however, clear that voting had to 

take place in the presence of the attesting witness.5 Following

5. The former statute, Af *".20.150, read as follows:

CASTING VOTE BY PERSONAL RL ESENTATIVE OR 3Y 
MAIL. Upon receipt of an absentee ballot

(Footnote Continued)
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our decision in Hammond v. Hickal the legislature amended the 

statute, enacting AS 15.20.081(d) in its present form. The leg­
islative committee memo accompanying the amendment said:

Requires a person authorized to administer an 
oath to witness the signature on an absentee 
ballot. In the instance that a qualified
offi-ial is not available, two persons may 
witness the signature.

Alaska State Senate, Special Committee on Electoral Raform, Docu­

ment dated April 23, 1980 (section by section analysis). There 

are two conclusions to be drawn from this comment. The first is 
that there was no intent to change tha requirement of voting in 

the presence of an attestor. Had there been such an intent it 

would have been mentioned. Second, the two non-official witness- 

^  es were regarded as a substitute for the attesting official wit­

ness, if one was not available. What was to occur before the

(Footnote Continued)

through a personal representative or by mail, 
the voter, whether in or outside the state, 
inthe presence of an attesting witness who is 
at least 1(1 years of age, may proceed to mark 
the ballot in secret, to place the ballot in 
tha small blank envelope, to place the small 
envelope in the larger envelope , and to sign 
the voter's certificate on the back of the 
larger envelope in the presence of the 
above-listed official or described persons 
who shall sign as attesting witnesses. The 
voter may then return the ballot properly 
enclosed in the envelopes, by personal 
representative to the election official who 
provided the ballot or by the most 
expeditious mail service, postmarked not 
later than the day of the election, to the 
election suoervisor in his district.

-9-



attesting official witness or the two non-official witnesses was 
regarded as identical.

b .

Having established what the law requires, the next step 

is to determine whether it was complied with. In the case of the 

thirty-two ballots containing witness signatures subscribed on 

different dates, it can be said with a high degree of confidence 

that the voter did not mark the ballot# place it in the small 

envelope, place the small envelope in the larger envelope and 

sign the voter certificate on the back of the larger envelope in 

the presence of both non-officia.1 witnesses. If this had been 

done, the dates following the witnesses signatures would be con­

sistent, Thus, the certificates themselves rebut the presumption 

of regularity and demonstrate non-compliance with the law.

c.

The next question is whether the director properly 

counted these absentee ballots even though they were not cast in 

the presence of the non-official witnesses.

Alaska Statute 15.20.203 requires the district absentee 

counting board to examine each absentee ballot envelope to deter­

mine whether the absentee ballot has been properly cast. Part 

(b) of the statute provides as follows:

(b) An absentee ballot may not be counted if
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(1) the voter has failed tc prcDe.'ly execute 
the certificate;
(2) an official or the witnesses authorized 
by law to attest the voter's certificate fail 
to execute the certificate;
(3) the ballot is not attested on or before 
the date of the election;
(4) the ballot, if postmarked, is not post­
marked on or before the date of the election; 
or
(5) after the day of election, the ballot was 
delivered by a means other than mail.

The conditions set out in this statute are not exclu­

sive. In Willis y. Thomas, 600 P.2d 1079, 1083 n.9 (Alaska 1979)

we quoted the following language from Carr v. Thomas, 586 ?. 2d
622, 626 (Alaska 1978), which in turn quoted Rich v. Walker, 374
S.W.2d 476, 478 (1964) as follows;

All provisions of the election law are manda-• tory, if enforcement is sought before elec­
tion in a direct proceeding for that purpose; 
but after election all should be held direc­
tory only, in support of the result, unless
of a character to affect an obstruction to 
the free and intelligent casting of the vote 
or to the ascertainment of the result, or 
unless the provisions affect an essential 
element of the election, or unless it is ex­
pressly declared by the statute that the par­
ticular act is essential to the validity of 
an election, or that its omission shall ren­
der it void.

The requirement of voting in the presence of the 

non-official witness is, to use the terms of the language quoted 

above, "of a character to affect an obstruction to the free and 

intelligent casting of the vote . . . or to . . . affect an es­

sential element of the election . . . As noted earlier, AS

15.20.081(d) is designed to insure that the vote cast is that of

-11-
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the elector and that it was cast in circumstances free from coer­

cion. Moreover, this requirement protects the integrity of the 

ballot process itself. Non-compliance with the requirements of 

AS 15.20.081(d) risks the frustration of these fundamental prin­
ciples .

In Fischer y. Stout, 741 ?.2d 217, 223 , we noted that

signing in the presence of the attestor was a condition of ballot 

validity: "AS 15.20.081(d) provides that an absentee ballot will 

be valid only if the ballot envelope is signed by the voter in 

the presence of an attesting officer." This statement is dictu

It is, however, correct. Because the requirements of AS 

15.20.081(d) serve both to protect the essence of free and intel­

ligent voting and to safeguard the integrity of the ballot pro-
• \

cess, the requirements should be regarded as mandatory.

Desjourdy v. Board of Registrars, 266 N.E.2d 672 (Ma,

1971) is instructive. There twenty-two absentee ballots were not 

marked in the presence of a notary as required by Massachusetts 

law and the ballot envelopes were signed by notaries outside the 

presence of the voters. Id. at 676, 677. The Supreme Judicial 

Court of Massachusetts held that these ballots should not have 

been counted:

The procedure followed violated (the applica­
ble statute] which sets up significant safe­
guards to ensure that the ballot represents 
the will of the voter. Its violation results 
in more than simply a technical irregularity. 
As these ballots stand, we have no way of 
knowing whether they were in fact marked by

-12-
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those in whose names they were received and 
cast.

266 N.E.2d at 677 (citations omitted).

X iahne v. Atwood, 604 P.2d 123 , 133 (N.M. IP 79) is
another case where a court invalidated ballots because of 

attestation illegality. There the oaths on seven absentee 

ballots were notarized by the county clerk. The voters were not 

in the clerk's presence when they signea the documents. All of 

the voters testified that they wanted the county clerk to 

notarize their signatures. In invalidating the ballots, the 
court stated:

(A] s to the affidavits in question, swearing 
to and subscribing by the voter and attesting 
to by a notary or other official are not mere 
technicalities. The statutes prescribing 
these duties are not simply directory. The 
acts called for are significant safeguards 
against fraud and mistake, are necessary to 
preserve the purity of our elections, and are 
mandatory duties.

Id. at 133.

In Fugate v. Mayor and City Council of Town of City of 

Buffalo, 348 P.2d 76 (Wyo. 1959), twelve absentee ballot 

affidavit forms were attested to by an election official not in 

the presence of the affiants. Id. at 79, These votes were held 

to be illegal. Id. at 85. See also McCavltt v. Registars of 

Voters of Brockton, 434 N.E.2d 620, 6289 (Mass. 1982) (ballots

market outside presence of -notary held invalid) .
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The fact that the ballots in the present case were not 

cast in the presence of two non-official witnesses is due in part 

to the failure of the voter instructions on the voter oath form 

to state explicitly the requir .rr.ent that the vote be cast in the 

presence of the witnesses. We have noted that errors '‘solely on 

the part of election officials" will not invalidate ballots. 

Willis v. Thcmas, 600 P.2d 1079, 1087 (Alaska 1979) (registered 

voters' n-.-’es not on voters' Lists on election day). See also 

Fischer v. Stout, 741 P.2d at 223, 224. That observation, howev­

er, was not made where the official omission caused or 

contributed to a violation of a mandatory requirement, and we 

decline to extend it to such cases. A voter who has voted 

illegally has an interest in having his or her vote counted, and 

that interest stands on a high level where the source of the 

illegality lies with election officials. On the other hand, 

where the vote violates provisions designed to insure the 

integrity of the electoral process, the public has a supervening 

interest - that of fundamentally sound elections - which is 

protected by not counting illegal votes, regardless of the source 
of their illegality.

8. Ballots without postmarks 
received after the election

tegory, all of

which were rejected by Judge We concur.

a.in}qsjfteq i q r e j v
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9. Unregistered voter 

The state haa conceded that the absentee ballot of the 

unregistered voter in question should not have been counted, 

oudge Katz concurred and accepted the challenge. We concur as 
well.

1Q . Punchmark ballots 

Involved here are challenges to fourteen votes for 

Bradley where the punchmarks were placed in the boxes for both 

3radley and Finkelstein. Judge Katz accepted three of these 

challenges, namely to ballots 29, 20 , and 30. Judge Katz was

evidently under the impression that ballot 29 had been counted, 

We are advised by all counsel that in fact it was not counted and 

thu3 it should not be subtracted from Bradley's total. Ballots 

20 and 30 were called by the Director for Bradley. Judge Katz, 

however, was of the view that the voters' intent could not be 

determined from the ballots. We disagree. In our view it is 

evident that the voting machine was voting low and that the 

voters in these cases intended to vote for Bradley.

A different situation exists with respect to ballot 27. 

Judge Katz recommended that this vote be attributed to Bradley. 

We disagree and accept Finkelstein's challenge. There is no con­

sistent pattern on this ballot of the punchmarks being either 

high or low. The intent of the voter cannot be determined.

-15
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On all other ballots within this category we concur 

with the recommendations of Judge Katz which upheld the Director.

3. Interver.or ' 3 Challenges

1. Absentee ballots 
lacking voter signatures

3radley contends that fifteen absentee ballots which 
were not counted because they were not signed should have been 

included. Judge Katz held that the Division was correct in re­
fusing to include these ballots. We concur.

2. Special overseas absentee ballots 

Three voters submitted special absentee ballots and 

later mailed regular absentee ballots which for various reasons 

were held invalid. Bradley argues that under these circumstances 

the original special ballots of these voters should have been 

counted. The Division disagreed and Judge Katz recommended that 

the decision of the Division be upheld. We concur.

3. Proportionate Formula 

In order to determine whether the errors in counting commingled 

ballots might have affected the election, a proportionate formula 

was employed. See Hammond v. Hickel, 588 P.2d 256, 260, cert♦

denied, 441 U.S. 907 (1979). Bradley contends that the formula

was not strictly proportional because it failed to include 

ballots which were cast for write-in candidates or which were 

blank with respect to the

- 16-



Finkelstein-Bradley race, We agree that the principle espoused 
by Bradley ia correct, We are, however, uncertain aa to what the 
precise ratio ia which results from application of this princi­
ple. That should be determined by the Director on remand.

IM. CONCLUSION

The Director certified that Bradley had defeated

Finkelstein by nine votes, 3,563 to 3,554. We have accepted one

challenge which reduces Bradley's total to 3,562 votes (part
II.A.10. of this order, ballot 27). There were fifty-one illegal

ballots which were counted and commingled. (Twenty-aix found by 

the Director, twenty-three in accord with part II.A.7. of this 

order, and one each for parts II.A.4. and II.A.9.) In addition, 

there were nine illegal ballots which were counted but not com­
mingled. (Part II.A.7.)

This case is REMANDED to the Director with the follow­

ing instructions:

1. The nine segregated ballots should be deducted from 

the vote totals of the candidate for whom they were cast. A pro­

visional prevailing candidate will then be apparent.

2. The appropriate proportional reduction formula 

should be applied to the fifty-or.e illegally counted commingled 

ballots.

-17-



3. If application of the proportional reduction fornu 
la does not change the provisional result noted in 3 tep 1, th 
Director should certify the prevailing candidate forthwith.

4. If application of the proportional reduction formu 
la would change the provisional result achieved in step 1, a ne 
election should be held promptly.

Entered at the direction of the court this 11th day o 
January, 1989.

d;
Clerk of the Supreme Court



RABINOWITZ, Justice, joined by MCORE, Justice, 
dissenting.

I dissent from the court's holding that the director 
improperly counted 22 absentee ballots which had been witnessed 

by lay persons on different dates. Thus, I would affirm the 
certification of the Director of the Division of Elections that 

W.E. "Brad" 3radley is the winner of the election for Seat A in 
House District 13.

This court's special master rejected the state's con­

tention that the dating of lay witnesses signatures is only 

diroctory. Instead the special master ruled that it is a manda­

tory aspect of absentee voting that lay witnesses be present when

the ballot is cast and the voter certificate is executed. AS

IS.20.081 (d) . The special master further reasoned that normally 

the failure to comply with a randatory provision which has as its 

purpose establishing "presence'* should prove fatal to these 

ballots. Nevertheless the special master concluded that the

director properly counted these disputed absentee ballots. In so 
doing the special master reasoned as follows:

However, once again, the Division has 
utilized procedures, in this case forms, that 
are seriously deficient. Option 2 under the 
witnessing affidavit provides in full:

If no authorized official is reasonably 
available, you may have the certificate
witnessed by two persons over the age of 
18.

Witness Signature_________________Date_____

-19-



Witness Signature T a t e

at (City/State or Country)________________
rinkelstein Ex. 147, p. 1 . 'Jr.like the 
official executing an affidavit under Option 
I, the lay witnesses are not told what it is 
that they are to "witness." They nay reason­
ably believe that it is sufficient if a 
person they know to be the individual whose 
name appears on the oath brings the certifi­
cates to them to sign, after the fact. Such 
an interpretation would be consistent with 
the type of certification required on perman­
ent fund dividend application forms.

While the witness' certificate is 3imply 
unclear, the instructions to the voter on the 
secrecy envelope are actually misleading. 
The voter is directed to -ake the certain 
steps. The first fcur are summarized below. 
The fifth step is quoted as it appears in the 
instructions.

[1. & 2. Mark the ballot.)

[3. Turn the ballot over and vote the other 
aide.]

[4. After all choices have been marked, put 
the ballots in the secrecy envelope.)

5. Complete and sian the VOTER OATH on the 
back or tne return mailing envelope. Also 
have your cith WITNESSED, using OPTION 1 or 
OPTION 2 described on the back of the return 
mailing envelope.

Two additional steps regarding mailing 
fallow.

These instruction suggest that the voting 
process itself need not be witnesses. There 
is, furthermore, nothing said to inform the 
voter that his or her cath should be executed 
in the presence of the lay witnesses. To 
negate the votes of 35 individuals on the 
grounds that they did not meet requirements 
never made known to them or their witnesses 
would constitute disenfranchisement of a most



egregious sort. 'Jr.de r these circurs tar.ccs, 
the ballots of these individuals were rrcoer- 
ly counted.

In my view the special master's analysis is m  accord
with this court's voting decisions. In Fischer v. Stout, ’41
?.2d 217, 223, 224 (Alaska 1987) we said:

In Willi3 we upheld the decision of a master 
to count the votes of two voters whose names 
did not appear cn the voters list because the 
registrars failed to send their registration 
applications to the Division of Elections.
600 ?.2d at 1037 . As in Willis, the error 
with regard to Ms. Munoz’s application was 
'solely on the part of the election offi­
cials.' Id. Her vote should have been 
counted.

An additional point in Fischer concerned whether the ballot of

Daryl Wallace should have been counted. In attempting to correct

an error in the address given on his voter registration card, the
voter checked the box cancelling his registration. In regard to

the issue we said:

Fischer argues that the voter registration 
card is confusing and that Mr. Wallace's 
ballot should have been counted. We agree 
. . . his vote should have been counted,1/

Of additional significance is that portion of our deci­

sion in Fischer v. Stout where in connection with a name change 

issue it wa3 observed that:
Accordingly, we will seek a construction of 
the phrase which avoids the wholesale dis­
franchisement of qualified electors. See

1. Fischer v. Stout, "41 P.2d 217, 224 (Alaska 1987).



Carr. v,_ 'r̂loma3> 888 p ‘2d 6 2 2 , 626 (Alaska
i978} (footnote omitted).2/

The authorities alluded to above are reflective of this court's

recognition that the right to vote is a fundamentally important

right.3 Our own precedents are also in accord with the view that

"Absentee voting regulation should not be construed in a manner

that unduly Interferes with the exercise of this right by those
4

otherwise qualified to vote." In this regard the Supreme Court 
of Colorado further concluded that:

Nor should the exercise of the voting right 
be conditioned upon compliance with a degree 
of precision that in many cases nay be a 
source of more confusion than enlightenment 
to interested voters. A rule of strict 
compliance, especially in the absence of any 
showing of fraud, undue influence, or inten­
tional wrongdoing results in the needless 
disenfranchisement of absent voters for 
unintended and insubstantial irregularities 
without any demonstrable social benefit.5/

2. I_d. 741 P.2d at 2°5. In Carr this court noted:

Courts are reluctant to permit a wholesale 
disfranchisement of qualified electors through no 
fault of their own and ' (where) any reasonable 
construction of the statute can be found which 
would avoid such a result, the courts should and 
will favor it.1

Carr v. Thomas, 586 P.2d 622, 626 (Alaska 1978).

3. Erickson v. Blair, 670 ?,2d 749, 754 (Col, 1983).

4. Id. 670 P.2d at' 754 .

5. Id. 670 ?.2d at 755.

(footnote continued)

-22-



Given the impor tance of the right to vote, and our 
decisions which have refused to disenfranchise voters due to mis­

takes of election officials, I conclude that the special master 

correctly upheld the director's decision to count these 32 dis­

puted absentee ballots.0 As the special master noted the lay 

witnesses were given unclear instructions concerning the witness 

certificate. Additionally, the instructions to the absent voter 

were "actually misleading." in short, these inadequate 

directions failed to articulate the precise roles the voter and 

his or her witnesses were to play in the absentee voting process. 

Further, there is no indication in this record of fraud, voter 

coercion, intentional wrongdoing, or a pattern of similarity 

among the names of the witnesses who signed the witness 

certifications on these absentee ballots. In such circumstances 

I would not penalize the absentee voters for the failure of 

Alaska's election officials to furnish unambiguous instructions 

concerning the manner in which the absentee voter, and his or her

(footnote continued)

The Erickson court went on to reject the rule of strict 
compliance and in turn adopted a standard of substantial 
compliance concluding that such standard "is adequate to the task 
of both preventing fraud in the elections and perserving the 
absent voter's right of suffrage against unnecessary and 
technical restrictions,"

6. Application of Moore, 154 A.2d 631 , 637-38 (N.J.
1 9 5 9 ) .



two lay witnesses, were required to carryout their respective 
roles in the absentee voting process.7

7. Implicit in the resolution I would reach is my 
agreement with the state's contention that the requirements of AS 
15.20.081(d) should be construed as directory, under AS 
15.20.203(b)(2), for purposes of determining the consequences of 
any noncompliance on the part of lay witnesses in executing 
absentee voter certificates.

-24-



O F F IC E  O F  T H E  G O V E R N O R  d iv is io n  o f  e l e c t io n s
P 0 . BOX A F
JUNEAU. ALA SK A  99811-0105  
PHONE (907) •165-4611

January 18, 1989

The Honorable Pat Pourchot 
Alaska State Senator 
P. O. Box V 
Juneau, AK 99811

Dear Senator Pourchot:

I appreciate your interest in following up on the 
implementation of that portion of House Bill 284 covering 
the special advance ballot often called the "submarine 
ballot." I am happy to report that in its first 
implementation during the 1988 elections, it seems to have 
been a success. In our analysis of voter activity in 
connection with the use of the special advance ballot we 
found the following:

Number of Special Advance Ballots 493
Sent to Overseas and APO/FPO Voters

Total Returned 349__________

Never Opened Because Official 
Ballot Was Also Received

Opened and Counted Because 
Official Ballot Was Not Received

Rejected Because of Deficiencies or 
Determination of Ineligibility, and 
Official Ballot Was Not Received

Returned Undeliverable by Post Office

Total Special Advance Ballots Not_______ 114_______
Received

Official Ballots Received 105

No Ballot Received From Voter 39

I hope this information is helpful. Please let me know If I 
can provide any additional assistance.

171

150

24

4



O F F IC E  O F  T H E  G O V E R N O R  d iv is io n  o f  e l e c t io n s
! '  C  BOX A F
JUNEAU, ALASKA 99811-0105  
PHONE (907) -165-1611

January 5, 1989

The Honorable Pat Pourchot 
Alaska State Senate 
P. 0. Box V 
Juneau, AK 99811

Dear Senator Pourchot:

In response to questions raised during last week's meeting with 
your staff, I have outlined a few recommendations which may 
offer some solutions to the various elections issues we 
discussed. They relate specifically to voter registration 
requirements, and clarifications of procedures regarding 
candidacy filings. These alternatives have not had the benefit 
of any legal review. However, they may offer some avenues for 
your consideration.

AS 15.07.060. Required Registration Information
(2) address and other necessary information establishing 

residence and term of residence in Alaska and in 
election district if requested;

(4) [TERM OF RESIDENCE IN STATE AND IN ELECTION DISTRICT 
AND] whether the applicant has previously been 
registered to vote in another jurisdiction, and, if so, 
the jurisdiction and address of the previous 
registration;

Explanation: A voter may register to vote at any time. The
criteria for voting in a specific election is that they must be 
properly registered 30 days prior to the election. The 30 day 
cut off for registration is the controlling element with regard 
to their eligibility to vote in a specific election.
As a practical matter, under the Uniformed and Overseas Citizens 
Absentee Voting Act, the federal government prescribes an 
official post card furm which contains botn absentee voter 
registration application and an absentee ballot application. The 
form used by overseas and military voters does not specifically 
request length of residency. Nearxy 4,000 Federal Post Card 
Applications were received this year, and approximately 75% haa



The Honorable Pat Pourchot
January 5, 1989
Page 2

to be rejected simply because the voter did not include his or 
her length of residency. Each of these voters had to be written 
a letter requesting them to complete new forms which included the 
length of residency information.
(See suggestions regarding AS 15.25.030.)
AS 15.07.070. Procedure for Registration

(c) The names of persons submitting completed registration 
forms by mail which are received bv the director or 
election supervisor [POSTMARKED] at least 30 days 
before the next election shall be placed on the 
official registration list for that election. The name 
of a person submitting a completed registration form by 
mail which was not received bv the director or election 
supervisor [POSTMARKED] before the 30 day requirement 
shall not be placed on the official registration list 
for the next election but shall be placed on the master 
register after that election.

(f) Incomplete or inaccurate registration forms may not be 
accepted and shall be reexecuted. The date or 
registration shall be the date of reexecution before a 
registration official, or the date the application is 
received bv the director or election supervisor 
[POSTMARK DATE] if the application for registration is 
by mail.

Explanation: Often registration forms completed and returned by
mail do not have a postmark. (Based on our study of 1800 
absentee envelopes in 1984, we determined that nearly 1/3 had no 
readable postmark.) Additionally, voters frequently return by 
mail registrations and updates in an envelope. Requirement that 
the postmark date be the date of registration for by mail 
registrants adds a cumbersome and costly administrative burden to 
the division because it requires retention of envelopes with the 
applications, and/or microfilming of both sides of each 
application form to maintain a permanent record of the postmark, 
if one is affixed.

AS 15.25.030. Declaration of Candidacy

(2) the full residence and mailing address of the
candidate, and the length of the candidate's term of 
residence in Alaska and in the election district in 
which the office is being sought;
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January 5, 1989
Page 3

(8) that the candidate meets [WILL MEET] the specific
residency requirements of the office for which he is a 
candidate;

(14) that the candidate [HE] i^ not a candidate for any
other office to be voted on at the primary or general 
election [AND THAT HE HAS NOT FILED ANOTHER DECLARATION 
OF CANDIDACY OR NOMINATING PETITION FOR THE OFFICE FOR
WHICH THIS DECLARATION IS FILED];  / t\u

.. -w. /•* '->< • *"2!*- itfn* j-X
(b) A person filing a declaration of candidacy under this

section shall, on the sa.̂ e date [SIMULTANEOUSLY] file a 
statement of income sources and business interests 
which complies with the requirements of AS 39.50.010 - 
39.50.200.

Explanation: Length of residency is of specific import? nee in
relation to candidacy filings and candidate eligibility to run 
for office. Therefore, information about length of residency 
should be made part of the filing requirement.

With regard to the technical amendment to Section (b), be 
conflict ot interest documents are accepted with the Declaration 
of Candidacy by the Director of Elections, however, they are 
really supposed to be submitted directly with APOC. The word 
"simultaneously" is not appropriate when the documents are 
actually filed at two separate locations.

Addi .ally, a new section would have to be added to address 
your concerns about candidates who withdraw their filings to 
refile for another seat, withdraw their declarations to file 
nominating petitions for the general election, or who amend their 
registrations and declarations of candidacy at the last moment 
before the filing deadline. Perhaps the simplest way to address 
these concerns is to provide specifically for the amendment of 
filings and stipulate a deadline for such amendments.

The second difficulty with the current statutes is in subsection 
14 of AS 15.25.030 which requires that the candidate, under oath, 
state in substance that "he is not a candidate for any other 
office to be voted on at the primary or general election, and 
that he has not filed another declaration of candidacy or 
nominating petition for the office for which this declaration is 
filed." As indicated above, perhaps the second part of the 
statement should be deleted from the statutes. As you know, it 
is not uncommon for a candidate to file for office quite early.
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If the oath is to be taken literally, it would mean that no 
candidate would ever be able withdraw his or her declaration to 
resubmit a new one, or to make any change his or her candidacy 
declaration. This may not be practical.
Your attorney can probably assist in clarifying the intent of the 
legislature in addressing the two issues about which you are 
concerned. One suggestion might be:

AS 15.25.030. New Section
(c) The information provided in compliance with the 
requirements of AS 15.25.030 on a declaration of candidacy 
which as been filed with the director may not be amended, 
altered or otherwise withdrawn and refiled by the candidate 
within the 15 days immediately preceding the filing 
deadline established in AS 15.25.040.

The Division of Elections has always been very grateful for ycur 
generous support and commitment. Please let me know if I can be 
of any further assistance.

Sincerely,

c^Linda Edgewqrth 
Information Officer



I f

OLD
VOTER OATH

I, d ec la re  t h a t  I am  b
(Print Name)

c itizen  o l the U n ite d  S tales, and have been a residen t o l A laska  fo r a t least 30 days. 
I have n o t req u e s te d  a b a llo t from  any o th e r s ta te  a nd  a m  n o t vo tin g  In any o the r 
m a n n e r In th is  e le c tio n . I have no t c la im e d  to  be a res tdon t o f any  o the r s ta te  fo r 
any  p u rp o se  d u r in g  the  la s t 30 days. If I had  th is  o a th  a tte s te d  to  by w itn e s s e s  
o th e r than  an au tho rized  o ff ic ia l, it Is because no  o ff ic ia l em pow ered to adm in is te r 
an  o a th  w as ava ilab le . I sw ear unde r p e n a lty  o f p e rju ry  th a t th e  fo re g o in g  Is  true.

1. M y p e rm a n e n t A laskan  R es idence  A dd ress  Is:

, A K .
Zip Cods

(DO NOT use  RO. Box, R ural R oute H. You m u s t use  stree t addross, 
p la t », lega l d e s c r ip tio n , o r o th e r p h y s ic a l lo c a tio n  d e s c rip tio n .)

2. P rov ide at le a n t one  o f the  fo llo w in g  fo r  Id e n t if ic a t io n  pu rposes: 

Voter * ___________________________ B i r t h d a t t _____________________

S o c ia l S e c u r ity  #

- (V o t e r S rg n a tu w ) -

IMPORTANT: TH IS  CERTIFICATE MUST BE PROPERLY W ITNESSED USE 
O PTIO N 1 OH OPTION 2 AT THE R IGHT UNLESS PROPERLY W ITNESSED, YOt'R
BALLOTS MAY NOT BE COUNTED

I
K I

WITNESSING AFFIDAVIT
OPTION 1

I , j

Th is c e rt if ic a te  m ay be execu ted  b e fo re  an o ff ic ia l q u a lif ie d  to  ad m in is te r oaths. 
The fo llo w in g  pe rsons are qu- ilf ie d : N otary P ub lic ; U.S. Postm aster or authorized 
p os ta l c le rk ; C o m m is s lo n jd  O ffic e r o f the  A rm ed  Services; Judge; J u s tic e ; 
M ag is tra te ; C lerk  o f the  C ourt; em ployees o f the  A laska  D iv is ion  o f E le c tio n s  or 
d es igna ted  absentee v o tin g  o ff ic ia l.

.d a y  o f .S ubscribed  and sw orn  to  be fo re  m e th is _____
19 ________. T im e _________________   a t (C ity /S ta le  o r Country)

A ttes ting  W itness

T itle
(If A laska  N otary, a lf ix  seal.)

OPTION 2

If no au tho rized  o ff ic ia l Is re a so n a b ly  ava ilab le , you m ay have the  c e rt if ic a te
w itn e s s ed  by tw o  persons over the  age o f 18. 

W itn e ss  S igna ture .. D a le  . . . .  . .

W itn e ss  S ig n a tu re . D a te .

a t (C ity /S ta le  o r C o u n try ).

REVIEW  BO ARD USE 
P urged (D a te )_

C Z =)
flZ]

D e le ted  (Date) 
C o u n t F u ll 
N o  C oun t ___

R eject C odas

1 I Federa l O n ly  
SW  O n ly  
SW/S/J 
SW/S 

I I SW/J
A ll but DC

C o m m e n ts lln li l i ls

Ballo t S equence!

J
.  4

V



•  •  •
R E V IE W  B O A R D  U SE

□  P u rg e d  ( D a le ) ________
□  D e lo le d  ( D a le )________
D  C o u n t F u ll
□  N o  C o u n l____________AUtCT COOt S

□ F e d e ra l O n ly
LJ S W  O n ly
I J SW /S/J
□ SW/S
□ SW /J
I J A ll  b u t DC

c .u n m e n ls / ln l ia ls :

B ALLO t S tO U tN C t f

VOTER OATH
I oeciare m at I am a citizen o l the United S'ates, and have been a resident of Alask.. lor at least 30 days I 
hate not requested a ballot Irom  any o ther state and am not voting in any other manner In th is  e lection I 
have noi c la im ed to be a resident o l any other s la le  lo r any purpose during  the las) 30 days. If I had th is  
oath attested to  by w itnesses o ther than an authorized o ffic ia l, i t b e c a u s e  no o lfic ia l empowered to  ad­
m inister an oath  was available I swear under penally  o l perjury II it th e  foregoing is true

t UfPtimaneni AldSkan Residence Address i s _________________________________________________________

_icilri____________AK uin_
(DO NOT usa PO B o*, PSC Box, Rural R o u te » You m ust use street address, plate, legal descrip tion , or 
other physical lo ca tio n  descrip tion  in A laska If the address you provide Is d iffe ren t than that appearing 
on your current vo te r record, your e lig ib ility  to vote In this e lection w ill be based on the now Inform ation 
you heve provided.)

2 Provide at least one o l the fo llow ing  lo r id e n lifica tio n  purposes;

Voter i ______________________________________ B u ih d a le _______________________________________

Sooal S ecurity  I ______________________________________________________________________________

3 x______________________________________________
rvO TI A S iO N A IU A t — f  AJIUAE 1 0  U Q H  JVILL A t  SUL! IN VOUA S A llO T  NOT IC IN O  COUNTS 0 )

W ITNESSING  AFFIDAVIT
OPTION f: This certificate may bo executed before an o ffic ia l qualified to administer oalhs The fo llow ing 
peisons are qualified: Notary Public; US. Poslmaster o r authorized postal clerk; Commissioned O fficer 
o l the Armed Services; Judge; Justice; Magistrate, Clerk o l the Couit, employees ol the Alaska D ivision o l 
E lections  or designated absentee vo ting  o ffic ia l.

Subscribed and sworn to belore me th is _____________ day o f ________________________   19_________ ,

T im e _______________, at (City/State or Country)  ________________________________________________

A ttes ting  W itn e s s   ___________________________

T itle  vr AiAinANouAf.Airiisuu_______________________________________________________________________

OPTION 2: II no authorized o ffic ia l is reasonably available, you may have Ihe certilicate witnessed by two 
persons over tho ag e o l 18.
W itness A llidav ll: By signing below, I attest that to the best o l my knowledge Ihe voter voting this ballot 
is  Ihe person he o r she purports to be, and that the  voter oalh was subscribed and sworn to belore me.

S igna tu re______________________________________S igna tu re________ :____________________________

O a le __________________ at (C ity/S tale o r Country) _______________________________________

i a (i



n y  S<fc\fac^ s \ e < e o & _____________

G E N E R A L IN STR U C TIO N S
FOR VOTING BY MAIL

A P R IL  4,1989

HOUSE DISTRICT 13 
SPECIAL ELECTIONS

Your ballot for th is election must be voted, 
witnessed and mailed not later than April 4,1989. 
If you mail your ballot on the last day, remind your 
postal c lerk that the envelope must be post­
marked not later than April 4,1989.

VOTING YOUR BALLOT
1. Choose your candidate, and w ith  a pen, mark 

an “X" in the box to the right of the name.
2. A fter you have marked your ballot, put it in the 

SECRECY ENVELOPE before placing it in the 
return mailer.

3. THE LAW REQUIRES THAT YOU FILL OUT 
THE INFORMATION ASKED FOR ON THE 
RETURN MAILER. IF IT IS NOT COMPLETE, 
YOUR BALLOT WILL NOT BE COUNTED.

VOTER OATH
1. To vote in th is e lection, you must be a 

registered voter AND an Alaska resident. You 
are asked to give your physical residence ad­
dress WITHIN THE STATE OF ALASKA. This 
means:
• give your street address, highway name, 

m ilepost, tra ile r park and space number, 
tract or plat number, DO NOT use a P.O. 
Box, PSC Number, Star or Rural Route 
Number as a “residence" address.

(Instructions continued on reverse side)

NOTE: If the address you give is different than 
that on your current voter record, it w ill be 
treated as a change of address. The new . 1- 
dress you give w ill be used to decide il you ere 
s till elig ib le to vote in th is election.

2. You must give at least one: Voter Number, 
Social Security Number or Birthdate.

3. READ AND SIGN THE VOTER OATH IN THE 
PRESENCE OF YOUR WITNESSES).

W ITN E S SIN G  AFFIDAVIT
1. You MUST have your Voter Oath properly 

witnessed. Choose Option I, or Option II 
d e sc rib e d  on the re tu rn  m ailer. Your 
witness(es) are attesting that you are the per­
son you claim  to be, and that you signed your 
Voter Oath in their presence.

IMPORTANT!
Your ballot will not be counted if you:

1. fail to give your residence address WITHIN 
THE STATE OF ALASKA:

2. fail to give your voter number, or social securi­
ty number, o r birthdate;

3. fail to sign your Voter Oath in the presence of 
yourwitness(es);

4. fail to have your ballot properly w itnessed; or
5. fail to vote and mail your ballot on or before 

April 4,1989.



Provisions

Section 12 Sets deadline for receipt of voted absentee
ballots mailed from inside U.S. to 10 days 
after election rather than 15.

Section 13 Sets same deadline for APO/FPO/overscas.

Advantages

1. Closes potential window for fraud by tightening the 
deadline. Current 15 day deadline offers opportunity 
to "work" absentee list following announcements of 
election night returns to encourage unvoted ballots to 
be voted and sent in after election day.

2. Tighter deadline will allow earlier certification which 
is critical after primary.

3. All counting will be done at regional level so that 
State Review Board can audit final numbers. Under 
current statutes, audit begins before deadline is 
reached and counting is still being completed at 
Director's level.

1. Only 6 states allow receipt of ballots after close of
polls. Those only allow two or three days. At 10 days
Alaska would still be the most liberal state.

2. Reviewed 1857 absentee ballots from 1984 general.

a. 85 - 90% voted absentees arrive by election day.
b. 1/3 of returned ballots had no readable postmark.
c. 30% were not returned at all and could be "worked" 

after election night returns are announced.
d. Of postmarked ballots, 98% took 5 or fewer days to 

be received.
e. 98.5% posted from APO/FPO and Overseas addresses 

arrived within less than 10 days of postmark.
f. 10 day extension was deemed adequate by court in 

Colorado case, with regard to military and over­
seas ballots.

Conforming Sections
H-C .1 ' -1

The following sections of the bill are conforming amend-

Supporting Evidence

( V  *■*' & ^Sections i4, 15, 17, 18 relate to counting and review 
schedule based on the 10 day deadline.

VOTED ABSENTEE BY MAIL BALLOT DEADLINES 
(And Conforming Sections)



SUMMARY OF RECOUNTS 
1978 - 1986

* Indicates

Year______

1978 Gen

1978 Prim

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1980 Gen

1982 Prim

1982 Prim

1982 Prim

1982 Gen

1982 Gen

1984 Prim

OVERTURiJED RACE

bistrict
Original 
Vote Spread

Recount 
Vote Spread Charge

S-F ‘Kelly (R) 
Willis(D)

Governor Hammond (R) 
H.i.ckel (R)

H-6 Chamey (D)
Elliott (R)

H-7 Bieme ( r )
dal Piaz (D)

H-9 Kubitz ( d )
Buchholdt (D)

H-16 Chuckwuk (D)
O'Hara (r )

H-13 Fritz (r )
Malone ( d )

H-20 Kopcnen (d )
Smith (D)

S-J Goddard (r )
McCracken (R)

H-23 Fondell(R)
Hemnes (R)

H-24 Juettner (R)
Wallis (R)

S-D Fischer (R)
Smith (D)

H-12 Uehling (R)
dal Piaz (D)

H-12 Childers (D)
‘Ratcliff (D)

+4

+98

+120

+76

+53

+5

+8

+50

+3

+19

+6

+52

+35

+1

+1

+98

+116

+59

+54

+27

+13

+57

+2

+19

+8

+53

+33

+1

Free

Free

Deposit

Deposit

Deposit

Deposit

Free

Deposit

Free

Free

Free

Free

Free



Year District Vote Spread Vote Spread______Charge

1984 Prim H-14

1984 Gen H-5A

1984 Gen -H-5B

1984 Gen H-10A

1984 Gen H-ll

1984 Gen H-25

1986 Prim S-F 

1986 Gen S-H

Barnes (R) 
Pignalberi (R) +997

Navarre (D) +79
Sikorski (R)

Fritz (R)
Marrou (L) +53
Boucher (D) +47
Cowdery (r )

Jenkins (R) +33
McKinnon (D)

Binkley (R) +74
Vaska (D)

Faiks (R) r2296
Vonhippel ,R)

Fischer (D) 
Uehling (R) +15

+998

+72

+56

+38

+32

+82

+ 2296 

+ 12

Deposit

Deposit

Deposit

Free

Free

Deposit

Deposit

Free

NO REFUNDS WARRANTED

ONLY 2 RACES OVERTURNED - BOTH IN SITUATION IN WHICH THE VOTE SEPARATIO 
WAS 4 OR FEWER VOTES.



Bradley 
request 
rejected
TIMES STAFF

The Alaska Supreme Court 
this morrung rejected  Republi­
can House candidate Brad Brad­
ley’s request for reconsideration 
of its decision that forces a new 
election in B radley’s race 
against Dem ocrat David Finkel­
stein.

The court decision should 
clear the way for the scheduled 
April 4 election in disputed House 
sea t 13-A.

Bradley’s motion, filed Jan . 
20, asked the court to reconsider 
its Jan . 11 decision that he could 
not be declared winner of the 
E ast Anchorage seat.

Initial counts in the race gave 
first Finkelstein and then Brad­
ley a  narrow  lead. However, Su­
perior Court Judge Joan Katz re­
com m ended a  new election, say­
ing the Division of Elections had 
m ade so m any ballot-counting e r­
rors that it was impossible to say 
who won.

A final recount ordered by the 
Suprem e Court technically gave 
Finkelstein an  eight-vote m argin, 
but since the tally was based on a  
formula and not a ballot count, 
justices said it could not be used 
to aw ard  an  election victory to 
him.

Bradley's motion for reconsid­
eration  argued that the court 
e rred  in invalidating 32 absentee 
ballots that w ere im properly wit­
nessed.



Voting in April
WE’LL GET a trial run at 

the April elections that the 
Anchorage Assembly have 
decided are best for us.

Beginning in 1993, the as­
sembly decreed a week or so 
ago, Anchorage’s local elec­
tions will be held on the third 

I Tuesday of the fourth month 
of the year, instead of the 
first Tuesday of the 10th 
month of the year. That will 
put Anchorage out of synch 
with the rest of the cities and 
boroughs of Alaska, which 
hold their local elections in 
October.

Well, no matter. And 
maybe no big deal, because 
back in the old days even the 
Alaska primary elections 
were held in the springtime
— and everybody survived 
just fine. The assembly said 
it voted for the change, four 
years from now, to get our 
local elections removed 
from a slot between the Au­
gust state primary and the 
November general* elections
— and thus give the candi­
dates a shot at having the un­
divided attention of the vot­
ers.

WE’LL GET a chance to 
see how all of this will work 
this April 4.

That’s the date picked by 
the state Division of Elec­
tions for a rerun of the Brad 
Bradley-David Finkelstein 
race for the Alaska House of 
Representatives from Dis­
trict 13-A in east Anchorage.

Mr. Finkelstein, a Demo­
crat, came out of the elec­
tion with an unofficial edge.

But after a recount Mr. 
Bradley, a Republican, a 
former state senator and a

former member of the 
Amchorage Assembly, was 
certified as the winner.

Mr. Finkelstein sued, and 
a Superior Court judge — 
acting as a master for the 
Supreme Court — recom­
mended a new election, con­
tending the recount was 
laced with errors. Using 
some kind of a weird for­
mula to allocate proportion­
ate shares of the vote, the 
court held that Finkelstein 
had won — but said a new 
election should be held.

Any scheme that attempts 
to allot percentages of votes 
to anybody is a nutty and 
mysterious way to treat bal­
lots cast by voters, but that’s 
another story.

IN THIS case, as a result 
of all this court interference 
under terms of a state law 
tliat should be repealed, the 
1989 legislative session will 
be in its 86th day, with only 
34 days left to go, before the 
voters of the district get a 
chance once again to pick 
their representative.

Meanwhile, Gov. Steve 
Cowper — acting under the 
authority of another state 
law that ought to be tossed 
out — has appointed a legis­
lator for the district. He 
seems to have a made a 
good choice, but the fact re­
mains the seat went to a per­
son who had never run for 
office and probably was un­
known to most of the resi­
dents of the district.

But, all those things aside, 
we will see how an April 
election works in these days 
and times.

We may find we like it.

Times - 1 /2 4 /8 9
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radley: Republican hopes to avoid new election
or> tinned from  page B-l

»ot have been counted, the vot- 
rs and w itnesses w ere given 
‘u n clear"  d irection  on the form s 
hey signed. Ju s tic es  Ja y  Rabino- 
vitz and Daniel M oore decided 
hat absent any  evidence of fraud
*r coercion, those people should 
iot b<* disenfranchised.

In his motion. B radley argued  
inkclstein m ust show th ere  was 

om e sort of ac tua l "frau d , coer- 
ton o r o ther im propriety  ’ be- 
o re any of the ballots m ay  be in- 
alidated

T here  is no evidence "w hen

even hinted a t som e wrongful 
conduct by these vo ters  o r 
anyone e lse ,"  the brief s ta tes .

"T hirty-tw o qualified people 
cas t ballots in o rd e r to have 
som e say  in th e ir governm ent,"  
B radley argued.

"T hese vo ters a re  being d isen­
franchised for noncom pliance 
with a technical rule which was 
n ever m ade known to the vot­
e rs ,"  he said.

"N either the absen tee  ballot 
envelope nor the absentee ballot 
instructions advised the voters 
that w itnesses had to sign on the 
sam e day .”

The requirem ent that two peo­
ple w itness the  m arking of a  bal­
lot m ay actually  provide a 
g re a te r  opportunity for coercion 
of voters, B radley said.

"Tw o w itnesses could gang-up 
to coerce  a v o ter m ore effec­
tively than one,” he said.

Don Clocksln, an  a tto rney  for 
F inkelsteln, said  showing fraud 
or m isconduct w as not required 
in a  recount appeal such a s  Fin- 
kelstein filed with the Suprem e 
Court. They needed only to show 
that there  w ere m istakes in the 
counting of ballots, he said.

He predicted the court will re ­

jec t B radley 's request. The court 
ra re ly  reconsiders its decisions.

“ It seem s an  ac t of desp era­
tion, an  effort to change at least 
one vote on the Suprem e Court 
without any new argum en ts."  
Clocksin said of the m otion for 
reconsideration. “ He m ade his 
best shot and he lost, and I don't 
know how m any tim es he gets to 
rearg u e  it."

Clocksin said, “Som e of the 
argum ents m ade by Bradley’s 
law yer really should be ad 
dressed in the legislature lo ­
calise they argued  that the law

should be different than it is ."
He said B radley essentially  Is 

arguing that two w itness signa­
tures should not be required.

“ I hope Mr. B indley works 
with the legislature, of which Mr. 
I inkelstein expects  to be a part, 
to correct any e rro rs  he believes 
exist in the election law s." 
Clocksin said.

"I think the bottom  line here 
is that no one, repeat no one, 
knows which cand ida te  got more 
votes, and th a t’s why w e 're  hav­
ing a new election ," he said.



Bradley, Finkelstein 
face o f f  again A p ril 4
By PATTI HARPERTime* Writer

A new election to decide w hether Republi­
can Brad B radley or Democrat David Finkel­
stein will rep resen t an Anchorage S tate 
House district will be held April 4, Lt. Gov. 
Stephen McAlpine said.

"T hat is the d a te  unless the U.S. D epart­
m ent of Justice  or some court o rders us 
otherw ise," he said Wednesday. Some news 
reports that th e  election would be held la te r  
in April w ere prem ature and Incorrect, he 
said. .

Finkelstein w as originally dec lared  the 
winner of the D istrict 13 race a f te r  the Nov. 8 
election. But Bradley came out on top a f te r  a 
recount in ^a rly  December. A recen t Alaska 
Suprem e 'Court analysis of disputed ballot is­
sues resulted in an  order for a new election.

Dem ocrat Ann Spohnholz was appointed 
by Gov. Cowper Wednesday to represen t the 
Mountain View and East Anchorage d istric t 
until the new election is held.

See Runoff, page A-19

T im es -

Runoff: Election
Continued from page A-l

McAlpine said the April date 
leaves enough tim e for the Divi­
sion of Elections to prepare 
em ergency regulations for the 
election and have those regula­
tions approved by the U.S. De­
partm ent of Justice.

The D epartm ent of Ju stice  re­
quires 60 days for its review. 
McAlpine said he will request an 
expedited review, but he was 
skeptical of chances for a deci­
sion coming early  enough to set 
an ea rlie r election date. The 
sta te  must give the public at

least 40 days advance notice of 
an election, he said.

Elections officials will send 
the propt *>ed regulations to fed­
eral officials for review som e­
tim e within the next week, he 
said. They will ask  that som e of 
the things required  for norm al 
elections not be done for this spe­
cial run-off.

F o r instance, McAlpine said 
absentee v o ter stations will not 
be opened statew ide, and over­
seas voters will have to request 
absentee ballots instead of hav­
ing them  m ailed autom atically.

1 /1 9 /8 9



C andidate says sys tem  w orked
A lthough  all th e  facta in  S a tu rd a y ’s ed ito ­

ria l a b o u t th e  B rad ley -F in k e ls te in  election  
a re  correc t, I w ould  l ik e  to  ta k e  excep tion  
w ith  y o u r conclusion. I  d o n ’t  b e liev e  th a t 
th e  sy stem  fa iled ,' o r  th a t  th e  D iv ision  of 
E lections m ade m a jo r e r ro rs . In  fac t, th e  
S uprem e C ourt found th a t  in a lm o s t a ll 
cases, th e  D iv ision  o f E lec tio n s conducted  
th e  elec tion  perfec tly .

W hat th e  S u p rem e C o u rt d id  say  w a s  th a t  
o a r  b jd lo t (out o f 7,000!) - w a sn ’t  counted! 
correctly , an d  th e  in s tru c tio n s  fo r  a b se n te e '1 
b a llo t w itnesses need  to  b e  im p ro v ed . The-' 
election  w aa  close en o u g h  th a t  ev en  *h—a- 
sm all* changes w ere  en o u g h  to  m a k e * '  
difference.

I d o n 't b e liev e  th a t  an y  b lam e  need* to  b e . 
p laced  in  th is  election . I  w as ah e a d  'b y  3 
votes w h en  th e  e lec tio n  w as  certified,.*, b e ­
h in d  b y  3.9 a f te r  th e  reco u n t, ah e ad  b y  T .I7  
a f te r  Ju d g e  K a tz ’s rev iew , a n d  a h e a d  b y  
a f te r  th e  S uprem e C o u rt decision . O bvibue-- 
ly , even th e  s lig h te s t r e in te rp re ta tio n  of 
vo te  to ta ls  w as enough to  a ffec t th e  o u t­
come.
AQfJ ~  Davi<* Finkelstein
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Courts have no right to deprive citizens of representation
I I  was w ith  a sense o f a la rm  

t lu il I heard Ihe cou rts  had 
vucu ied  the e lec tion  in  Ihe B ra d ­
ley F inke ls te in  a ffa ir .

I urn less d is tu rbed  by the 
thought that the  court w ould look 
at un  e lection o r  even that the 
c o u rt would go so fa r  as to  te ll 
the D iv is ion  of E lections  (hat th is  
o r  tha t ba llo t should not be 
counted than I am  that the leg is ­
la tu re  m et w ith o u t a ll the areas 
o f the  state being represented. 
Th is Is w rong.

The co u rt In  Its zeal le f t sev­
e ra l thousand people un rep re ­
sented. The  Judge* should be 
tn e d  fo r  such an  action.

When John F. Kennedy be­
cam e president o f the  U n ited  
States by c a rry in g  the s ta te  o f I l ­
lino is  by 8,000 votes when 13,000 
ille g a l ba llo ts  had been counted 
in  Chicago, the  thought o f le a v ­
ing o u r nation w ithou t a p re s i­
dent was not even considered.

When the co u rt ru led  that the 
e lec tion  should stand because no

one could prove  how m any votes 
had been stolen by w h ich  p a rty , a 
few  o f us choked. 1 fee l to  th is 
day that Kennedy d id  not tru ly  
w in  a m a jo r ity , bu t It was b e lte r  
that he be m y  president than the 
o ffic e  be le ft vacant.

I t  should be possible to  a rre s t 
a leg is la to r fo r  m a jo r  c rim es  
such as m urde r, but on ly  the 
body to w hich he o r  she was 
elected should have the r ig h t to  
rem ove that person fro m  his 
elected office.

The people should never be 
le ft w ithout th e ir  legal vo ice os a 
resu lt o f the ac tion  o f ano the r

“TvWVC-i

hranch o f governm ent.
The special p riv ileges given 

e lected o ffic ia ls  under both the 
federa l law  and In A laska 's Con­
s titu tio n  a re  not given because 
our e lected o ff ic ia ls  a re  In them- 
selve so g rea t, It 's  that the voice 
of the people shall not be mux- 
zled how ever Inane th e ir  voice 
shall sound. The reason a leg isla­
to r n iu y  not be stopped on his 
w ay to  and fro m  the cham bers or 
tha t he o r  she m ay not be re ­
m oved by any but a body o f th e ir 
fe llow  leg is la to rs  fo r  acta com ­
m itte d  is to ensure tha t the rep­
resentatives o f the  people a re  not 
silenced by po lice , the executive 
body o r ihe Jud iciary.

I t  was not a lw ays th is p ro ­
tected. In the freew heeling days 
o f Boss Tweed In New  Y ork , his 
police would s lop opposition 
m em bers on i t ie lr  w ay to  the 
council cham bers, and the Boss* 
tam e judges w ould  hold them  
long enough to avo id  a vote o r 
even to avoid em barrass ing de­

bate. If, when freed, they spoke 
out in  protest o f the a rrest and 
trea tm en t, the courts served as a 
deterent to fu tu re  m em bers who 
m igh t act so ra tiona lly .

Now w hile  the excesses of 
m en like  Boss Tweed are today 
at least p u rtly  con tro lled , the 
purpose behind Ihe safeguards in 
our laws and in the s tate con­
s titu tion  are s t ill valid.

The peoples' voice shall not be 
silenced, and In a representa tive  
fo rm  o f governm ent, what m ore 
com plete  a silence can there be 
than that o f leaving (he seat 
em pty.

F o r any court to  ru le  that 
ne ithe r candidate has won is a 
dangerous precedent to  a llow  
any Judge o r any body o f judges 
to  set.

Halibut Cove charter boat 
skipper Clew Tillioa Is a former 
president of the Alaska Senate.

v.
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afailedelection
. ‘ As the Alaska Legislature moves into its second 

week;-' Anchorage’s House D istrict 13A rem ains 
without representation. The more than 7,000 voters 
who cast, ballots in the November election between 

‘ Republican Bra'd Bradley and Democrat David 
! Finkelstein have been told, "Sorry, your votes don’t 

count.. We’ll have to do it again.”
Meanwhile, Gov,. Steve Cowper is expected to 

’ ‘‘appoint an interim  representative. With the district 
facing a minimum of two months without elected

• representation, circumstances demand a quick method 
of filling the void, and perhaps the best solution is to

- let the governor chose someone.
No,,the quarrel isn’t with the govemur’s authority, 

nor with, the Supreme Court's ruling that required a 
new flection, given the situation the justices had to 
deal with. The quarrel is with an elections system 
that let' things get this far.
' Close elections are a fact of life in Alaska. A 
handful of votes .have determined more than one 
election in the past. Thus, it behooves the people who 
rim stale elections — the Division of Elections u id  Lt. 

'  Gov. Steve McAlplne, who supervises the division —
‘ to have the resources, regulations and equipment to 

deal with tight races.
In  th e  coun ts and reco u n ts  of the  

Bradley-Finkelstein race, a number of problems were 
discovered.

One was ballots that had been mismarked or 
marked for both candidates. Some of the mismarkings 
stemmed from troubles with the machines that punch 
the ballots.

Another was deficient voter instructions included 
with absentee ballots. The Supreme Court concluded

• that the instructions failed to explicitly state that the 
vote must be cast in the presence of two witnesses.

Voters deserve machinery and election guidelines 
that prevent such miscounts. When problems arise, 
elections staff must have the training to handle them 
properly. Voters deserve a system that produces 
accurate, conclusive and timely vote counts.

The system failed this time. The voters who went 
to the polls in November have been, in effect, 
disenfranchised. A fundamental tenant of democracy 
went unfulfilled. The Division of Elections, the 
lieu tenan t governor, and, if necessary, s ta te  
legislators should begin work now to assure it doesn't 
happen again.
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By SHEILA TOOMEY
Dar, U»*h% Hij.mri

1.1 c;«iv S l r v r  M« A lp in e  o n  
T h u m la y  u t d r r n l  n  n r w  e le c tio n  
fo r Ilo u s e  » r » i 1.1 A  a f t e r  a m o u n t  
•• I M  r i ls p u trd  v o tes  fo ile d  to  rs  
t a h l i t h  a 1 1 i'm r w in n e r  in  19ir ru n  
I m I  b e tw e e n  K e p u b lr r m ii  11 r ;i «1 
B ra d le y  • n i l  D e m o n  o l D a v id  K in -  
k r ls te m

T h e  f in a l i r e u u n l ,  o rd e re d  by  
th e  A la ik a  S u p re m e  C o u r t .  p u t  
F l n k f l i i r l n  r ig h t  v o te *  a h e a d . b u t  
b a c a u ir  h is  le a d  w a s  based  o n  a 
m a th e m a tic a l fu n n u lu . n n d  n o t on  
c o u n tin g  a c tu a l b a llo ts ,  hi* c o u ld  
n ot le g a lly  be d e c la re d  th e  w in n e r

S in ce  B ra d le y  a ls o  c o u ld  n o t be 
d e c la re d  th e  w in n e r ,  a r u l in g  by  
th e  S u p re m e  C o u r t  W e d n e s d a y  re  
q u l ie d  th a t u n e w  f l t s t l o n  b e  h e ld

F ln k e h t n n  w o n  e le c tio n  n ig h t  
ta b u la t io n s , b u t B r a d le y  a s k e d  fo r  
•  m o u n t ,  s e t t in g  o f f  a m a t h r m u t l  
r a l  m a ra th o n  le a d in g  to  th e  c o u rt  
d e r is io n  th u t le a v e s  th e  d is t n r t  
w ith o u t  m r e p re s e n ta t iv e

G u v  S te v e  C o w  p e r  p la n s  to  
a p p o in t an In te r im  re p re s e n ta t iv e  
f ro m  th e  d is tr ic t  w i t h in  a w e e k ,  
said  press a id e  David Ita rn s e u r  
C o w p e r  m e t  w i t h  le g is la t o r s  
T h u rs d a y  a n d  tils  o f f ic e  w as  ill 
re a ily  c o m p ilin g  a lis t  o f  p o te n

r

H a l a p p o in te e s ."  H a n c .e u r Smd  
'D ie  seat Is le g a lly  V a m o l and  

ilues n ut b e lo n g  to  a n y  p a r ly ,  lie  
s a id , so C o w p e r  Is fre e  to  a p p o in t  
an y o n e  w h o  is  a re s id e n t o f  the  
d is tr ic t

M r A lp in r  w a n te d  th n t t lie  e a r li  
esl a n r w  e le c tio n  can  be h e ld  Is in  
" a  m in im u m  — a n d  I th in k  th a t's  
th e  lin p o r tu n t  w o rd  -  a m in im u m  
o f  60  to  75 d a y s  "  I f  th e  ra re  Is 
close en o u g h  fo r  a reco u n t o r c o u rt  
c h a lle n g e , i t  c o u ld  ta k e  c o n s id e ra ­
b ly  lo n g e r to  seat art e lec ted  D i i -  
t r l r l  I3 A  re p re s e n ta t iv e

M c A lp in e  s a id  h e  m a y  d ec id e  to  
po s tp o n e  th e  e le c tio n  u n t i l  a f te r  
th e  c u rre n t 120 d a y  le g is la t iv e  ses­
s io n  Is o v e r , to  en s u re  th e  p eo p le  
o f th e  d is t r ic t  g e t e ffe c tiv e  re p ­
re s e n ta tio n  d u r in g  th e  c ru c ia l last 
fe w  w ee k s

" S o m e w h e re  a ro u n d  th e  f i f t h  o f  
M a y . som e p o o r g u y  is g o in g  to  end  
u p  s it t in g  d o w n  in  th e  le g is la tu re  
w h e n  th e  b il ls  a re  f ly in g  b y  I f  
som eone w o u ld  ge t s w o rn  in  In  th e  
la s t 10 d a y s  o f  th e  session, th a t  
w o u lJ  n ot serve  th e  d is tr ic t  w e l l  "  

In  1*77, w h e n  a w e s te rn  A la s k a  
H o u se  race  b e tw e e n  N e ls  A n d e rs o n  
J r  a n d  Joe  M c G i ll  h ad  to  b e  do n e  
o v e r , a n  In te r im  re p re s e n ta t iv e ,  
a p p o in te d  b y  th e n  G o v  J a y  H a m -

T *  9-atX'J
L I .  O o v . S l * v «  M c A lp in *  « x p U (n i
m u n d . s erved  u n t i l  M a rc h  I I  

F ln k e ls l t ln .  w h o  i o l  th e  n e w s  o f  
h is  so rt o l  v ic to ry  In  A n c h o ra g e , 
u rg e d  th a t  th e  e le c tio n  be h e ld  as 
soon as p o s s ib le  H e  e s tim a te d  th a t  
o n ly  a b o u t 50 p e rc e n t o f  th e  vo tera  
w h o  c a s t b a l lo ts  In  N o v e m b e r  
w o u ld  be l ik e ly  to  tu r n  o u t, m a le

I

If# a*w»-j»">1 r-nt
Iht ra tu lta  o f  Iht b a llo t  r tc o u n t .

In g  a n y  p re d ic t io n  a b o u t a w in n n e r  
Im p o s s ib le

B ra d le y  w as In  J u n e au  T tiu rs  
d a y , w h e re  he p re d ic te d  to  T h e  
A s so c ia te d  Press th a t he  w o u ld  
w,Jn th e  re -ro a tch

In  N o v e m b e r , F in k e ls te in  w on  
n i l  th e  D is tr ic t  I3 A  p re c in c ts  e x ­

cep t K lm r ii i lo r f  A n  F u p r -  | l ; i  r  
w h o ! )  ru s t enough v o le s  for l l r .o l  
le y  to  a ll  hu t w ip e  o ut l i n k r l  
S te in 's  lend

In  th e  h is to ry  <•/ c o o iils  a ie l  
m s  m in ts  K lr ik e ls li- in  w o n  th e  In s t  
B ra d le y  th e n  a s k e d  for a I is m in i 
Hhd w o n  th a t K iu k i K le in  w en t to  
S u p e r io r  C o u r t  m id  w o n  t l i . i t .  by  
17 votes D o t n o  one w o n  th e  

count th a t c o u n te d , tin* las t one
F o llo w in g  Ih e  S u p re m e  C n u il 's  

d ire c t iv e . Ih e  D iv is io n  o f E le c tio n s  
s tn rte d  w it h  u f in a l v o te  c o u n t, 
w h ic h  g a v e  B ra d le y  an  e ig h t v o te  
le a d  o v e r  F in k e ls t e in ,  3.5f»2 to  
3.554 T h e n  th e y  s u b tn o te d  tw o  
sets o f Il le g a l vo tes  fro m  those  
to ta ls

S u b t r a c t in g  n in e  b a l lo ts  th a t  
m a d e  u p  th e  f irs t  set te s u lle d  in  
seven vo tes  b e in g  s u b tra c te d  fro m  
B ra d le y  a n d  tw o  fro m  F in k e ls te in  
T h u t le f t  B ra d le y  w ith  n th re e  v o te  
le a d , m u k ln g  h im  the p ro v is io n a l  
w in n e r.

N e x t , 51 vo tes  w e re  s u b tra c te d  
f ro m  th e  tw o  to ta ls  These vo tes  -  
a l l  ab sen tee  o r  c h a lle n g e d  b a llo ts  
— w e re  d is q u a l if ie d  o n  th e  basis  o f  
th e  e n velo p es  th e y  cam e in  Lie 
cause th e  a c tu a l b a llo ts  h a d  long

Sae Paga C  3. R E C O U N T

RECOUNT: Election ordered
selitee v o tin g  b o o th -, . i in o o l  
th e  s ta le

T im *  h n iio is e  A l . i .k a  i 
n il a f i i l e i . i l  lis t o f s t i le s  
th.«t oin i- p i,n  | | .m |  v tflf i di%
I f i m i l t  r l lo n ,  th e  p i . H i i l . i i . i l  
d e t a i ls  o l  t in  '.per i .* I t ie* l io n  
m o s t la - a p p io v i-d  ti> th e  
l * S  D e p . i i t o ie n l  o l  lo s t u e  
vaIII* la h a s  (ill d a y s  to  is s o t a 
d e c is io n

'D ie  r a n *  w i l l  b e  s t f a t l y  
b e t w e e n  I  i n k i - l s h  l l i  a n d  
B r a d le y ,  M» A lp in e  s a id  t i n  
ly  t h e  v o t in g  h a s  b e e n  «** 
o p e n e d , n o t  ih e  f i l in g  l" » »  
o d  A n d  H o i l i i . i l  n  g is l i  i l lo i i  
r u le s  w i l l  a p p l y  *  h n  t> 
m ean s  a n y o n e  w h o  h o p e s  t» 
v o te  in  t in *  spi-i m l  e l * ,  in u i  
m u s t h ,- i i g i . t e i e d  in  lie -  
d is t r ic t  10 d a y s  . ih e a d  o l  
t im e

M i  A lp in e  w a s  l e l i o i a o l  I <* 
e s t im a t e  h o w  o o u h  t h e  p i
< i. i l  e le c tio n  vs i l l  t i is i  |*io l»  i
l i l y  s o m e w h e r e  lo - lw e en  
S 100,000 a n d  SJllO.illill. In 
sa id  w hen  p u s h e d  Ioi .« mon 
ber " I t  will be  i j . i | | i  by  Hu 
c h e a p e s t  m u s t  r f f n t i v ,  
m eth od , "  he  sa id

| f.nntiiiuiKl liniri I’aije (; f |
sum- hei-n iiiui.l in w 11 It thf 
lliole than fi.iKNi h.illot-. i ,is| 
III the original elution, they 
were sohli.n t< d using a pm 
poitiooal formula

In  th is  s te p . I I t . n i l ,  v | M || 
1!H voles .iml FlOkrlsh in IN 
p u t t i n g  h i i i k c h t e m  a t ie .n l  hy r ig h t

So why wasn't I lilt.cl 
Strln *l.*< I*.,«*.! Iht' mi.tin * 
Utmost declaring a wlnli.'r 
on I to* basts of a foiMiol.i us 
opposed to known, ruuiiltd 
volts is not uictptaldc, at 
voiding to (hr Supitmi- 
Court Tli.il ltd Ibslm I I.1A 
witlt n wiuntiltss rar.* no.t a need for a new t i n  in„, 

Afltr noiiuunting tin* it 
nii.lfh, Mi Al|nnt list til Mintr 
of Hit things his off let has In 
tlu btfort Iht rtbullnlfiig tan lakt fila. t

F ir s t , he Itas In per 
m is s io n  l im n  tin - A la s k a  
cou rts  " to  n ot h a v t  to  coin  
p ly  w it h  t v t r y  s io g lt  s ta le  
la w "  g o v e rn in g  g t n t r a l  t i t . ’ 
t iu n s , such is issuing a vn|<-r 
p a m |ih lr l  ao .t open in g  a l,
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Appointment 
will be made 
within week
TIMES STAFF
sod ASSOCIATED PRESS

Gov. Steve Cowper will appoint som eone to rep­
resen t D istrict 13-A “a s  soon as possible” until a 
spring election is held, but it could take as long a s  a 
week before the appointm ent is m ade, said a  
spokesm an from  the governors office.

In the election, to be held in mid-M arch a t the 
earliest, Anchorage voters will get ano ther chance 
to decide w hether Republican Brad B radley o r 
D em ocrat David Finkelstein will rep resen t them  in 
the House of R epresentatives.

Cowper spokesm an David R am seur said the 
governor is asking legislators for nam es of possible 
appointees and that Cowper had one o r two ideas of 
his crwn on people to appoint.

McAlpine, the s ta te ’s  top elections official, said 
a new election in the disputed D istrict 13-A race  
was necessary  because of a  s ta te  Suprem e Court 
o rder issued Wednesday.

The court ordered a  recalculation of the Nov. 8 
general election resu lts a f te r  Finkelsteiii cha l­
lenged the Elections Division’s recount of the close 
contest. B ecause the recalculation indicated a 
change in the outcom e, with Finkelstein holding an  
eight-vote edge, a  new election was ordered.

Finkelstein had not yet recom m ended to 
Cowper, also a  D em ocrat, who should fill the sea t 
tem porarily .

“ I t ’s an  am using situation." F inkelstein said. 
“ I’d  like to have m y wife apppointed and  prudley  
would like to  have his wife appointed, but I don 't 
think e ith er one is appropri i te  because of their ties 
to the cam paign. The best person is som eone not 
tied to the cam paign ," he said.

McAlpine said the election cannot be held for a t 
least 60 days because the Law D epartm ent is re ­
quired  to review  the election procedure during that 
period.

T he initial election resu lts showed Finkelstein 
with a  three-vote victory, but a  recount gave Brad­
ley the election by nine votes. A fter F inkelstein 
filed his challenge, the Suprem e Court last week 
stayed  B radley’s sw earing-in pending resolution of 
the case.

The court o rdered  Wednesday that about 60
See Cowper, page B-5

c / 3

C0 • MM

C/301
WOwo
3
C /3

WD
J *rsh-
• • 
3 -01o.
o
U

a>sz

d)
JZ

inCO

.1
•m

Ca>CJ
1

a> <u .= s:
— uf3 01

OCl

CJ

CJ « ?
c c 2CJ nj a

oo §C-S 5 
O -* V0 o -cC/) '5.3=1 .t; ci»52
cj a j g  a

S Jj ?
U  J® </i > v  a> ,u cj J «ci TJw 32 ~

I5in
3

2 *
!-S a fef g-il

^  £  C * • u  -5 5
2 3 CD 2  °

ooc
5
o

>>

s
£
E

CJ c 
c  cjE E
V) 01r  cj 
2  § 
S §E §OJ C

Q «
<uitu

ci
cu
00
c*a
Eou?3
£w
Co

CJ

“ S ec
S ? •§ Si
3 3 
8 2? § 
M ’S? .
P m !u E o “’f
2 S a -3 -82 i 3 3 c
§ -8 ° § J
£ 2 | l |

3 r t .. cj3 ss «•— c- 3 3; a
s i ; s lKis:-
F 2  o  P if C. S Cl g
n E "3> CJ -c o ’E £  o u o  t  H  o

■= s
Si SCl .c
£ 5IIS 5
, .£ aP 
n  H

2  3 T3 O
5 'RCQ •—
s  3is
ra •5
« £
VI — CJ C

3 -5
CJ
5



2 s3 ~ 
3 - R - 3
<-*• '-ft
O JJ. '*5

• g s ^2. w o3 < r-^ D y
S '  7?  '

3 ^3
n  *■ 
o 2
<  SS*3 re re X -t 3

-  “ 3 .

i ■a 3 o 
5  8 P * £
-i o _ a-
s a ? «3 o < 3
y g W3
" 3 m

! < i  < 2.
'* e  "  8

3  0 "~.o 5
£  3  £  3
" • ’ ■g a* 3-7 3 re

<1 r*» «-♦ COJ  O 3 * 0O * - “O  ̂wre 33 " a F® re »p.(TQ ►-•
* £ £  
X B  Mre
re£ §
a ra ~  in 3  O w n

3
5-T*

m 3
STS
m Z" re —■

SC-5 " 
°  "
« Sfre re

o o re c 3 r  
" r e f ?

s r  w  2 
o ® r

3 o  b  o  o  g - j |  = f 
X " 2r i  P =  “ 3  3Q,p. g

, . y  X MC/j s/i p  C

O <  O *-►•• J3 CJ ^  cj
« g 3 a >
s |  a ^ j j

a l s ^ s

8 5Ml —•
“ TO 
O "  
a *  
o o 
~ .D .

o .re  ra n

i i - i ™  
S. 8 ou >- -  reIT  ^  r-*»T3 5

s a
— °  c r^a  
p

«** <*■ n2 3 " «  m q 3
'  O a

? « r e ‘ 2. g '
S & ^ S - S
(T> r*.

CT (D <» .< re w S ? 
^ o £ y n >

3 ” : re re 
a  3

SB- p
m .3  S  2 2  sp P l i C W y  O t f l

us 
P  C
" 2
33 3

.w ®

p -14
J 8

4 K .  3  u  « , 5 .  a > “  t t f  <*TI M| O O lT  ^

P  GQ

usr-* fC
ro n ,
•a
•a 3
? i

5* . _  < Ol, o, « a.
S.8 g -  a  
a p  " H . "
g 3 o " S

001 a re o _ oi » ™7 B^Fre

* 5

3  C  <  
3  . r a ’a  ™ 
w ^ E r e * 3

33 cTO 2.
<  £  
S .*<
™ 3*

M« JT
3
O •3
C o  
T X

C 3a ure —

o c S’ S2-S
a c ”  s *1re 3 . "  3 
re 3 re 7,1

°  ?■ §  3  <  1 3  O O us 
- O * fDW

J. c re 
3  §  ®
5 r>« 
o  c r  3 
3  *< a  
y  3  re

3 -<< 
a . r e s  
8 <  o  
K 'O  3  
o '  re — 
3  in re

. X
to  re

o  W  o  e  
c  *a
S .S

. 3
^  re 
a  O
g s
?  a

a s  are re re
si 2.  

g .  B  
' re. re

i H -X  O 3 -re 3 re

l S “ •

S. •?o. cr4'
•* o  ►1o5T7 re

S ’ S  s2. re re |o 3-- a. c “ r»  *1
«  t f l "
o 3 “  
B a gQ. re 2-

^  r
1  "  "  "  S f M* 2 3 o* 3" W cr £ . to ^
---------------  to re M

o ® reB

»»■ 3 3 re o =
re o g o- —2
3  ^  f f O  7

^  o ^  s F "
W to® *  ^ “to o

S :2 r e ^  2. S L  
2. S 5 8 3

2 ?  c  § 3* °
"  O O  "  c  
“ : a 3 g o ? * .
c r  3  ro *-* D •l W i+ M

fD2 s r2 rD 
U1P DM M« MO Q- ot~+ • e+

rj r r  r j  r r  r r
0 3  re* §  re* o
S g ’ s & s g ^w ®e a.-.- o' i m M ̂  3* CO ""to re to oa — -1 I— wS.STft 5,M ^

P£:f ° 5 » -
<5 h  Ef  ^  2.0 "1-5 S  *-j us

K o  °  «  "  *3
i 2 . 8 o S  = 
re < 3 t  a  o rere re „  " , -iQ,
re a “  o £  a “ * 
T - ^ 3  °  re o 
re O re -j- re re
a. ?  ?  a  re cl ?

a w  rt ^
p e g  

F " d  “  
£ 5 * 3  
re 3*'O
0-3 gH S M
3 3 2
3 g re 
r e ^ o
g .

o  2
0 B §  g
D j f f O1 P »-!

z » c

- I  °  
" 5  3-
3 * £  Q _ 3•— Q)O O S. ~  a n

^  B '  
0*TO g ,  
U o  2  *— O r - us
B 3 re
“  x 'o *
to re b
0  0 - 7

re "  cr "  a. o- m 5 re re cl
*  B  -
3 33 Q,
r*» ^r* ^  p  U)M M| ft>C- ro ui cl ro 
o  a
crg-g 
re < o' 
to b .*o  c — re 
e r a .®
*-1 ̂  rr 
p  p  pn 3 < 
7 * 0 - 5

O M r

R * s lo  f f t r
5
* S ’ o  **• 
?  °  3 3O <  Q OO 
<
o  W — 19^►1 3  Mft)U)

i n>OQ

o  2

cnP  P. M*«
! <  D

f a ^ S» ro p  <-

»  2  c a "

° l i . §—  re  c l  w

P o re * 
c * <  -  
" o  "
U *1
F 2 ®
p  3a . B 'a
rr O  Ocr — to•< to to 
re 2 . 2
12 3 re

3  "O £  c o  2

i i h
- - f S B
3-  —  ?
Hr re 2  
~ .C ? V .3 *< o  "  - •— 0 3

I s -
= 3 - - £r r  — •«• —» >•5 = S'
3  0 . —

-1 »-• *D 
03 — 37 5 9

g » 8 8

f fg .  I I0 3  —<) C fflflc 2  w e  3  re 10 — ^ —  a.
< F ’0 o 2  —
^ 3 0-3
w " S "
1  re “  ?
E r r  0.-0

3 “cr- .  ETr*^ ui 3-J. r-̂5 O 0 O’t X to re

0 2 o a
ftUS

r r  o  
o  c

a i
cr.re
re

B
y 3
2  re 
Q. 3-
- 2 . 3

3 _« 
a s
o — 
3 3*re0
F ’a
S o
TO XI re o 10

2  cr o re c
a  re-

a ljr *i 2 ̂  a  cl

•?®  3
. S  B " 3

* r " F M

5 i 5 i

<  3 5 - 5 3® o  a  p  g  ^ m & P
re 5  

S O " 3 3^ "  X  o

X
re

i n  r-
=•3re 3

s s  8-0
a o. 2. re 
2  b 2. re 
n ."  o  a
b re 3
re ^ B o
® S3

Sf?
(A

S .&

33 o.
f r o  “ D

rr
ro

7T fw cr — O f l  D 
C "_ S P
a . M 2

x  « 2 . 3
=r ^ 7* m are a.JE.g.

2 !S  re 3  F  o-re ^  - re
" B3 as —re 

-C T = :M rt 
F 13 “ 2 < B 5-3 |a re 8 ̂  re ? a rev «

2
13
C
H
fTl
K ■

o
o
c

M d t j w a> n C ft1 LJ i-U

=il|" 2 S  
re ®  a i
_ XI 3  — 
3  -I TO —J

2- I P
3 3  B 

r*> P  S3 -M- CL

- a S s .
8 g - lC o  3 * 2 .
a ?  5-cr

a
CD
CO

CD
D
O
3 *

0
“ 31

o
o
c
D

X
o
c
CO
0
0

0
O
1—̂

o ’
D

>3o

a>
to
n>.
O
CJ

Z
o
$
to

Xc
3to
aQ)
-<

CJ
3
C
Qj

NJ

O 
Co S3 •

tor

requires

Finkelstein

Disputed ballots 
to be reconsidered
By SHEILA T 0 0 M E Y
Dally News reporter

T he A laska S u p rem e  C ourt W ednesday 
handed  the d isp u ted  B rad ley -F in k e ls te in  
H ouse race back to  th e  D iv ision  of E lections 
w ith  in s tru c t io n s  to  
count 60 votes s lig h tly  
d iffe ren tly  and  fig u re  
ou t if th e re ’s a w in n e r  
o r  if a new  election  is 
necessary.

L t.  G o v . S te v e  
M cAlpine said  W ednes­
d ay  th a t  h is office ex ­
pec ts  to  have th e  l a t ­
est, and  perhaps la s t, 
recount of the D istric t 
13A vo te  fin ished  to ­
day . '

The b a llo ts  and  ab ­
sen tee  v o te r  envelopes 
in  d isp u te  w ere locked 
in  the  Suprem e C ourt 
cham bers and no t ac­
c e s s ib le  W e d n e sd a y  
n igh t, M cAlpine said .
A n e lec tio n s  o ff ic ia l, 
accom panied by secu ri­
ty  personnel, w ill re ­
tr iev e  th em  today  and 
th e  re-calcu la tions o r­
dered  by  the  high court 
shou ld  be done fa ir ly  
qu ick ly , he said .

D a v id  F in k e ls te in , 
th e  D e m o c ra tic  c o n ­
te n d e r  in  a race th a t 
has tu rn ed  in to  a m ar­
a thon , sa id  he know s w h e re  th e  d isp u ted  
votes w ill go and  p red ic ted  a new  elec tion  
w ill be  ordered .

R epublican  B rad B rad ley  could  no t be 
reached  fo r com m ent. H is a tto rn e y , D avid  
D evine, said  he does not re m e m b er how  n in e  
o f the d isp u ted  b a llo ts  w ere  vo ted  so could  
no t p red ic t an outcom e.

So far, each can d id a te  h as been a w in n e r 
a t  least once. F in k e ls te in  w on th e  f irs t 
count, r ig h t a f te r  the  Nov. 8 e lec tion , by

Bradley

See Page E-3. DISPUTE
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Intrusion by the courts
THE ALASKA Supreme 

Court treads on mushy con­
stitutional tundra when it 
tells the legislature, as it did 
last week, to deny a seat in 
the House of Representa­
tives to either ol two candi­
dates claiming election from 
an Anchorage district, pend­
ing the high court's determl- 
naiion of who actually won 
the race.

At the risk of meddling in 
affairs of the judiciary, let's 
express an opinion that this 
is a matter which is no busi­
ness of the courts or the 
judges.

The courts might be 
called upon to-settle a  legal 
dispute — there's no argu­
ment about that.
. But neither prior to nor 

after such a decision has the 
court the constitutional right 
to order the legislature Dot 
to seal whoever it vyanti to 
admit as ■ mambar. - . .r  
. , . • . j* • vi • • 

THE AUTHORITY is 
clearly spelled outk In t the . 
AM*a Coaadtudoa. ;

-Say* Section 12 of Article 
n  of that guiding document;
., r n »  bouaea of each leg!*- 
jpttaa shaH adopt uniform 
n ita r 'o f  procedure. Each 
h m jff m ay cbooae Its offv 
c e n  and employee*. Each la 
the Judge of the election and 
qualifications of Its mem­
bers- . . A

The House and Senate, In 
other worda, are die Judge
and jury of those who will be
legislators. The constlm 
tional language couldn't be 
more specific. In an election 
dispute of this nature, the 
legislative body Involved has 
the final say.

Not a judge of the Supe­
rior Court.

Not the justices of the Su­
preme Court.

They have no authority, a* 
we read this constitutional^ 
provision, to even suggest — 
much lesa issue a formal 
suy, as they did last Satur­
day _  t0 the Alaska House 
that it should not swear in 
Republican Brad Bradley as 
the new representative of an

East Ancnorage district.
Mr. Bradley, a former 

state senator and most re­
cently a member of the An­
chorage Assembly, was cer­
tified after a recount as the 
victor in his race last No­
vember with Democrat 
David Finkelstein. Mr. Fin­
kelstein filed suit, and Supe­
rior Court Judge Joan Katz 
did her own thing with the 
ballots and declared the 
Democratic contender as 
the winner, using some kind 
of a percentage formula to 
allocate a share of certain 
votes that she found ques­
tionable.

WE DON’T question 
Judge Katz* sincere attempt 
to son through a bunch of 
challenged ballots to come 
up with a  decision.

But that's a process that 
already had been handled by 
the state election judges.

And tha ultimate decision 
— despite whatever the re- 

: - suits might be, b ‘beeyea of 
• whoever last k,. -ed at the 

ballots — belonged to the 
members of the House, not 
to tha justice* of tb* Su­
preme Court.

The legislature — not the 
court — la the judge of its 
members.

The House, had It been so 
Inclined, could have told Mr. 
Bradley, yesterday to step 
n«u-u on Its own determina- 
dco-that he had not won the 
election. And It could have 
called Mr. Finkelstein fori 
ward to be sworn In as the 
new representative from An­
chorage.

What It might more prop­
erly have done Is declare the 
seat still vacant and directed 
the state elections office to 
ceoduct a new election In the 
district. ;

;  But that is the legisla­
ture's business, not the 
courts.

Our constitution, we sug­
gest, says as much In lan­
guage so pbun that it's sur­
prising the high court would 
even bother to get Involved.
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Court
=• may call

re-vote
S K T * ™  / V f f

The Alaska Supreme Coun 
was meeung at press time today 
to decide whether it should order 
a new election in the District 13 
Slate House race between Re- 
p liucan  Brad Bradley and Dem­
ocrat David Finkelstein.

Th# state's attorney in .he 
case, John Rubtni. wants me 
coun to uphold the election re­
sults. But he asked the live jus- 
^  to order that the declared 
winner. Brad Bradley, not be 
™  in next week .1 they can-
not reach a decision  today.

Bradley's attorney. David De- 
vine. said be opposes thaudeaM  
would leave, voters in the East 
Anchorage district without rep;

dtodt Mr°Bradley shotdd bejteptssasssssss
ti°AnSiorage Superior Court 
judge Joan Katz recommended
t o T  court Ute Thursday ^  
the election be re-run. She was 
acting a* a spec**1 masler l°
c l a n lv  th e  v o te  c o u n tin g  is su e s  in 
F in ite  1ste tn 's  le g a l c h a l le n g e  to  
B ra d le y 's  a p p a r e n t  m n e -v o te

Katz ag reed  w ith  F inkelste in  
th a t a  n u m b er of ba llo ts w ere  im ­
properly  counted . She ca lcu la ted  
th a t vote to u ls  should be  ad- 
lusted In a way th a t reverses the  
ou tcom e and p u ts  F inkelste in  
ah ead  by 1.17 v o te s .____

All attorneys agreed today 
that she made an error and the 
actual difference between the 
two candidates usuig her deci­
sions u  .4 1 . less than one vote.

Since there is no way to iden­
tify which of the thousands of 
ballots counted were the ones im­
properly cast, the calculations 
cannot reflect accuaJ vorw.

All parties had agreed that H 
,1* challenge had this r e s u l t s  
new election should be called.

^ • ^ / e  haven't even thought of 
that ” Division of F.tec‘l0° f  
s ^ e w e r s o o  Unda Edgeworth 
said about the togutici of holding

,B S S K « t s  the Supreme 
Court to decide eleciions offlciajs 
properly declared Bradley the

winner. ^  n ^ ^ t i c n .  pags A-«
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HOUSE COMMITTEE REPORT

Date Referred: March 3, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action: s H/K*?

The LABOR & COMMERCE Committee considered: CS_SB_661Rlsl
CS FOR SENATE BILL NO. 66 (Rules)

[IMMUNITY/TREATMENT OF INTOXICATED PERSONS]
"An Act relating to immunity for treatment of intoxicated or incapacitated 
persons; and providing for an effective date."

RECOMMENDATIONS: f, . . . / / /-/ , >A
be replaced with n £ S fa (p C L  )
have attached amendment(s)
do pass
do not pass
no recommendation
individual recommendations
additional referral to the

[ ) the same title
( ] a new title

Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact____________
[ ] zero fiscal note 
[ ] zero with analysis_

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
C ] zero fiscal note(s)
( ] zero fn/analysis  

(Date/Dept)

SIGNING DO PASS: SIGNING:
(Check approp. column)
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aa unnatural. Interpretation. Lexington v. Lawli, 10 
& A  Ky.. «n.

••Negligence" la not aynonymoui with "Incompetenc 
i. m  the competent m ar be negligent Alabama City. 

£ 7  Ky. Co ». B rule re. 190 Ala. 59. 56 So. 805. 8 
f.relay  »• Watmora A Morse Cranit* Co.. 93 VL 195. 103

•r i never understood to signify poeltlrt w ill o r In- 
unless w htn Joined w ith o ther worda which

See Actionable Negll-

ire. cauÛ l  
n t  no 
>ng 
•• and

I h u e o t

Barclay 
Sd. 493.

S «  Car*.

A ctionable N e g lig e n c e , 
gence.

Collateral Negligence. In  the law  re la ting  to the 
rtjponiibility oX an  em ployer or principal Xor the 
negligent acts o r om issions oX his em ployee, the 
Lrrn "collateral'’ negligence is som etim es used to 
ascribe negligence a ttr ib u tab le  to a con tracto r 
employed by th e  principal and  Xor which th e  la tte r 
u n o t  responsible, though he would be responsible 
Mr the same th ing IX done by his servan t. W eber 
v. Railway Co.. 20 A ppD iv. 292, 47 N.Y.S. 11.

Comparative Negligence. See C om parative Neg­
ligence.

Concurrent Negligence. A rises w here the In­
jury 15 approxim ately caused by the concurrent 
wrongXul acts or omissions oX two o r m ore persons 
xrtiite Independently. C arr v. St. Louis A uto  Sup- 
p S co .. 293 Mo. 562, 239 S.W. 827, 828.

Contributory Negligence. The a c t o r omission 
amounting to  w ant oX ord inary  care on p a rt oX 
«m p.aining party , which, concurring  w ith  deXend- 
in t'i negligence, la p roxim ate  cause oX injury. 
Honafcer v. CrutchXleld, 247 Ky. 495, 57 S.W.2d 502.

Any want of ordinary curt on the p u t  of th t p«r«on In- 
(or on th* p u t  of another whoie negligence If Im­

putable »  him.) which combined »nd concurred with th# 
Ofendiai'i negligence, and contributed to Ihe Injury u  
t  proximate cause thereof, and u  u i  element without 
which the Injury would not hsve occurred. Railroad Co. 
r  Touaf. 153 Ind. 143. 54 N.E. 791: B u to n  v. Rallrosd 
Ca S3 Mo. 233. 14 Am.Rep. 418: McLaughlin v. Electric 
Light Co.. 100 Ky. 173. 37 S.W. 851. 34 L.AA. 812; 25 C.J.
I  Damages: Townsend v. M tisourl P ic . A  Co.. 163 La. 
m . U3 So. 130. 132. 54 A.L.R. 538.

The negligent act of plalntltf which, concurring and eo- 
* periling with negligent act of defendant, becomes real, 
eflclent. and proximal* cauie of Injury, or cause without 
winch the Injury would not have occurred. Elder v P lu s  
Jty 194 N.C. 617, 140 S .E  298. 299: Jam ef v. Delawue,
L A  W. A  Co.. 93 N.J.L. 149. 104 A. 328, 333.

"Aaium.ptlon of risk "  and “c o n trib u to ry  negligence" are 
mi synonymous. Chicago. A  L A P. A  Co. v. Rogers, 60 
OkL A3. 159 P. 1132. 1136.

Ccaorrenf Contributory Neplipmc*. Knowledge of spe- 
dhc danger and negligent failure to avoid I t  Sprinkle v.
I t  Louis A A P. A  Co.. 315 Ala. 191. 110 So. 137, 140.

Jfartal Contributory .Vepllpmc*. Exist* when Injury 
would not have happened but for negligence of both par- 
Dae. Alexander r. Miaaourl. K. A T. A  Co. of Texas. 
Th-C t APP., 287 AW. 153. 153.

Criminal Negligence. Crim inal negligence whJch 
will render killing a  person m an slau g h te r Is the 
omission on the  part oX the person to do som e act 
which an ord inarily  careXul and p ru d en t man 
would do under like circum stances, o r  the doing oX 
•cme ic t which an o rd inarily  careXul, p ruden t man 
under like circum stances w ould not do by reason 
ot which another person Is endangered in  liXe or 

Black's Law Dictionary 4th Ed.—71 1185

bodily u l e t y ;  the w ord ‘'o rd inary '' being synony­
mous w ith  “reasonab le" In this connection. State 
v. C oulter, M o^up ., 204 S.W. 5.

Negligence of such a character, or occurring under euch 
circumstances, aj to bw punishable as a crlma by statute: 
or (at common law) such a flagrant and reckleu disregard 
of the aafety of others, or wilful Indifference to th* injury 
liable to follow, as to convert *n act otherwise lawful Into 
a crime when It results In personal Injury or death. 4 Bl. 
Comm. 192. note: Cook v. Rall’-oed Co., 73 C a 48: Rankin 
v. Transportation Co.. 73 Ca. 229, 54 Am.Rep. 874; Rail- 
road Co. v. Chollett*. 33 Neb. 143, 49 N.W. 1134.

Culpable N egligence. Failure to  exercise that 
degree oX care  rendered  appropriate  by the partic­
ular circum stances, and which a m an oX ordinary 
prudence in the  sam e  situation and w ith equal ex­
perience would no t have om itted. C arter v. Lum­
ber Co., 129 N.C. 203, 39 S.E. 828; Woodman v. 
N ottingham , 49 N J L  387, 6 Am .Rep. 526; Kim­
ball v. P alm er, C.C-A-Va., 25 C.CJL 394, 80 F. 240.

D egrees o f Negligence. There a re  degrees oX 
care, and Xailure to  exercise proper degree oX care 
is “negligence," bu t there  are no degrees oX negli­
gence. M u rray  v. De Luxe M otor Stages oX Illi­
nois, Mo.App., 133 S.W.2d 1074,1078.

Classification of “ negligence" as “grow ," "ordinary,” 
and “sligh t'' Indicates only tha t under special circum­
stances great care and cauUon. or ordinary care, or slight 
care are required, but fallura to exercise care demanded Is 
"negligence.” 38 Del.Laws, e. 36. C aJltfh tr v. D trls, 7 
W.W.Harr. 380, 183 A. 430.

■' Gross N egligence. The Intentional Xailure to 
TperXorm a manlXest duty  In reckless disregard of 
y h e  consequences as affecting the life  or property 
foX ano ther; such a  gross w ant of care and regard 
'’ for the rig h ts  of o th e rs  as to Justify  the presump- 
! tlon of w illfulness an d  w antonness. Seellg v. F irst 
T N a iB a n k , D.C.I11., 20 F.Supp. 61, 6 a

I h T  'failure to exercise slight cart. Jones r. Atchison. 
T. A S. F. P.y. Co., 98 Kan. 133. 157 P. 399. 400: Burton 
Const. Co. v. Metcalfe, 162 Ky. 366, 172 AW. 698, 701.

The want of alight diligence. The w ant of that cara 
which every man of common sens*, how Inaitenifvt so­
ever. lakes of his own property, T ht omission of th t t  car* 
which even Inatten-ive and thoughtless men never fat] to 
take of their owr property. Litchfield v. While. 7 N.Y. 
442. 57 Am. Dec. 534: Seybel v. NaUonal Currency Bank. 
54 N.Y. 299. 13 Am.Rep. 583; Briggs v. Spaulding. 141 U. 
S. 132. 11 S.CL 925. 35 L.Ed. 662: The want of ordinary 
diligence and care which usually prudent man takes of 
his own property of like description Dalton v Hamilton 
Hotel OperaUng Co . 242 N.Y. 481. 152 N.E. 268. 273 In 
the law of torts (and especially with reference to personal 
Injury cases), the term  means such negligence as evi­
dences a reckless disregard of human life, or of the safety 
of persons exposed to Its dangerous effecu. or that entire 
want of ca rt which would raise the presumption of a con­
scious Indifference to the rights of others which Is equival­
ent to an Intentional violation of them. McDonald v. Rail­
road Co., Tex.Clv.App.. 21 AW. 775: Railroad Co. v Bode- 
mer. 139 III. 596. 29 N.E. 692. 33 Am.SLRep. 218: Colt v. 
Western Union Tel. Co.. 130 CaJ. 657. 63 P 83. 53 I .  A  A. 
678: Bremer v. Lake Erie A W. A  Co.. 318 I1L 11. 148 N. 
E  862. 866. 41 A .L.A  1345.

Indifference to present legal duty and u tter forgttfulness 
of legal obligations, so far u  other persona may be affect­
ed. and a manifestly sm aller amount of watchfulness and 
circumspection than the circumstances require of a person 
of ordinary prudence. Burke v. Cook. 246 Mass SIS. 141 
N E  585. 516. Negligence bordering on recklessness. Peo­
ple v. Adams, 289 III. 339. 134 N .E  575. 577.

"Croc* negligence.'’ Is subetantlaily higher In msgnl- 
ludt than simple Inadvertence, but falls short of Inten­
tional wrong. Young v. City of Worcester, 253 Masa 433.

i I
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STATE OF ALASKA 
1989 LEGISLATIVE SESSION

. . RECEIVED
; • • yi| /  ̂#

• 31LL  VERSION: CSSB 6 6 r ^ ^ \ ! _
PUBLISH DATE: 2 - / 3 / 3 R . r ; r r r /ps_

REQUEST:
FISCAL NOTE

/ 3 / S R . r ;

SENATOR RICK HALFORD

Revision Date: _________________________
Title: ”An_Act_celat1nq to immunity for 
treatment of Intoxicated persons..."
Sponsor: Senator Halford______________
Requestor: Senator Halford____________•

Agency Affected: Public Safety
BRU: __Lay. Enforcement___________

Component:
FP

AST. FHP. CAP. VPSQ.

EXPENDITURES/REVENUES: (Thousands of Dollars- (Inflaitlon not Included)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
Pe r s o n a l se r v i c e s
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT •
LAND & STRUCTURES *
GRANTS, CLAIMS
MISCELLANEOUS
To t a l o p e r a t i n g -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-
•

REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Oollars)
gE M al f̂ UNb
FEDERAL FUNDS
OTHER
TOTAL

•

-0- -0- -0- -0- -0- -0-

POSITIONS:
7ULL-riM^
PART-TIME
TEMPORARY

0 0 0 ■ < r 0 0
0 0 0 0 0 0
0 0 0 0 0 0

\

ANALYSIS: (Attach a separate page i f  necessary) y

SB 66 would prevent lawsuits against the State, Department, and Its 
officers, employees, and agents for discretionary decisions regarding 
Incapacitated (Intoxicated) persons. Passage of this bill may eliminate 

. future 11ab11 ity, *f>4 would have no fiscal Impact on the Department's 
present budget.

465=4321-Prepared by: Captain C. Roger HcCov. Special Assistant Phone:
Division: Office of the^ Commlssloner_________________  Date: 2(Z8J.&2

v v *  Y a m
.i

Approved by Commissioner: rr o. Arthur English Date:
Agency: Department of PJibllc Safety------------------
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Date Referred: March 10, 1989 , FURTHER REFERRALS:

Date of Committee Action:
>/ 1989

» few
The JUDICIARY Committee considered: CSSB 66(RlsT
CS FOR SENATE BILL NO. 66 (Rules)

[IMMUNITY/TREATMENT OF INTOXICATED PERSONS] 
"An Act relating to immunity for treatment of intoxicated or incapacitated 
persons; and providing for an effective date."

RECOMMENDATIONS:
be replaced with
have attached amendment(s)
do pass
do not pass
no recommendation
individual recommendations
additional referral to the

[ ] the same title
] a new title

Committee

ADOPTS:
ATTACHES NEW FISCAL NOTE(s):

(Dept)
[ ] fiscal impact____________
[ ] zero fiscal note 
[ ] zero with analysis_

letter of intent
APPROVES PREVIOUS:

[ ] fiscal note(s)
(Date/Dept)

[-/] zero fiscal note(s) 'Z \'?
( ] zero fn/analysis ____________________

SIGNING DO PASS: SIGNING:
(Check approp. column)



ALASKA STATE LEGISLATURE

Anchmage Office: While in Juneau:
3111 C St., Suite 530 P.O. Box V
Anchorage, AK 99503 Juneau, AK 99311

907-561-7616 907-465-4958

Senator Rick Halford

M EM ORANDUM

^ o :  Representative Peter Goll, Co-Chairman
Representative M ax G rue i^erg , Co-Chairman 
House Judiciary Committe

From : Senator R ick Halforj

Date: March 19, 1989

I would appreciate a hearing on Senate Bill 66 at your earliest convenience.

This bill was introduced after concerns were shared with me by the Anchorage 
Chamber o f  Commerce's Crime Commission and the Alaska Municipal League. 
The concerns came about after an Alaska Supreme Court ruling determined that 
Municipalities have an affirmative duty to take persons incapacitated by alcohol 
in a public place into protective custody and transport them to appropriate 
treatment facilities.

It is m y believe that when the Legislature first enacted the Uniform Alcoholism 
and Intoxication Treatment Act in 1972. they intended to provide immunity to 
municipalities and the State as well as peace officers and emergency sendee 
personnel. They did this by explicitly stating that peace officers or members of 
the emergency service patrol who comply with the section are acting in the 
course o f  their official duty and are not criminally or civilly liable for it. The 
original bill expanded the current subsection (g) of AS 47.37.170, to clarify that 
immunity was to be granted to municipalities and the State as well.

Senate Bill 66 has undergone a m ajor metamorphosis as it has evolved through 
the committee process. The current form of the bill amends AS 47.37.170 (g)

Residence- P.O. Box 190 • Chugialr. AK 99567 • W7-694-4958



to allow individuals to sue for damages caused by gross negligence or intentional 
misconduct in relation to the decision o f whether to take or not to take an 
individual into protective custody, o r  to release them  from protective custody, if 
they are intoxicated or incapacitated.

I encourage you to hear this bill in your committee as soon as possible.



North Slope Borough School District

March 23, 1989

Senator A1 Adams 
Alaska State Legislature 
P.O. Box V 
Juneau, Alaska 99811

Dear Al:

The Board of Education for the North Slope Borough School District supports the 
passage of*Sefiaf<EBilEI.9!4, related to judicial review of school boards' 
non-retention or dismissal of teachers. For a school board to not retain or dismiss* 
teachers and other sta ff is a serious m atter. Any decision made regarding the 
employment or dismissal o f sta ff is done with as much factual information as 
possible, following Board Policy and existing State and Federal laws. Therefore, we 
agree with the contents of this Legislation that the Superior Court should not 
reverse the School Board's decision to dismiss teachers.

We urge the passage of this bill.

ueona uxaxox
President, Board of Education 

Bl/ma

cc: Representative Eileen MacLean
Representative Johnny Ellis,

Chairman, House HESS Committee 
Representative Peter Goll,

Chairman, House Judiciary Committee 
Shirley Holloway, Superintendent 
Ashley Reed, Lobbyist, NSBSD

Pouch 169 * Barrow , AJaska 99723 • (907)852-0311



TANAKA CHIEFS CONFERENCF, INC, 
Board of Directors 
Resolution No. 89-1

SUPPORTING NATIVE ELDERS IN THEIR FICHT AGAINST ALCOHOL AND DRUGS
WHEREAS. 

WHEREAS ,

WHEREAS. 

WHEREAS,

WHEREAS,

there are many problems which threaten our survival a s  * • 
people, but none have such a devastating impact on our 
and families as does the problem of alcohol and drug abus*-

the use of alcohol and drugs offers noching to our 
villages buc broken spirits, broken families, pain, ar.-t 
suffering and death; and

the use of alcohol and drugs never has been and never will 
of any value to our Native culture and Native people; and

since its introduction from other cultures, Native elders 
warned their /illages chat alcohol and drugs are the great? ;■ 
threat to health, life and cultural values; and

as the keepers and teachers of Native culture, the e l d e r s  :: 
today speak stronger than ever against alcohol and drugs arc 
have committed themselves to bring their message a g a i n s t  
alcohol and drugs to their villages; and

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board ot
Directors request thac Governor Steve Cowper and every A l a s k a  
Stace legislature and member of Alaska's delegation in Congress 
support the efforts of the Interior villages in their fight 
against alcohol and drug abuse; and

BE IT FURTHER RESOLVED chat the Tanana Chiefs Conference Board of Direct” ;
direct TCC to pursue state, federal, local, ar.d private s e c t :  
funding to institute comprehensive region wide alcohol and t z . 
prevention programs ucilizing elders, concerned village vo’._r 
teers, village councils and youth in each village and t h a
these concerned village teams be afforded training and or.go:r 
support; and

BE IT FURTHER RESOLVED that the Village Councils and village courts pass
ordinances against alcohol and drugs and strictly enforce z.-.es*
ordinances through their village courts; and

BE IT FURTHER RESOLVED to protect our children and families, Village Cour.c : . ;
and courts strongly consider the use of traditional Nat; •» 
justice oechan: sms and banish bootleggers and drug pushers :r:~ 
our village; and

BE IT FURTHER RESOLVED each school in each village includes a comprehers; '
drug prevention to their curriculum and actively imple-e-*
preventive education at every grade level: and

BE IT FURTHER RESOLVED as an example to our children and to each other
alcohol to be served at any TCC function from ch’s day for-ar: 
and

389-222.1

\



3E IT  FURTHER RESOLVED an y  TCC eispL oyee d e t e r m i n e d  co h av e  a  d r u g  z;

p r o b l e m  be g i v e n  che o p t i o n  co r e c e i v e  t r e a t m e n t  o r  be
a c e l y  c e r m i n a c e d  f rom em p l o y m e n t :  an d

3E IT FURTHER RESOLVED e a c h  M a c tv e  p e r s o n  o f  s t r o n g  body a n d  m ind  l e r . z
h a n d  co h e l p  c h e i r  e l d e r s  an d  v i l l a g e  l e a d e r s  i n  t h i s
mosc s e r i o u s  c a s k ;  and

BE IT FURTHER RESOLVED f o r  t h e  s p i r i t u a l  v e i l  b e i n g  o f  o u r  c h i l c r e r  
f a m i l i e s  a n d  f o r  che s u r v i v a l  a n d  s t r e n g t h e n i n g  o f  o u r  v i l  
f r o m  c h i s  d a y  f o r v a r d ,  l e c  i c  b e  known chac  che  - I d e r s  : 
A t h a b a s c a n  N a c i o n  h a v e  d e c l a r e d  w a r  on a l l  ch o s e  who 
a s s o c i a t e d  w i c h  a l c o h o l  a n d  d r u g  a b u s e .

C E R T I F I C A T I O N

I h e r e b y  c e r c i f y  c h a c  c h i s  r e s o l u c i o n  was d u l y  p a s s e d  b y  ch e  Tai .ana  I 
C o n f e r e n c e ,  I n c .  B o a r d  o f  D i r e c t o r s  o n  M ar ch  16,  1989 ac  F a i r b a n k s ,  A l a s k  
a  qu o ru m  was  d u l y  e s t a b l i s h e d .

S u b m i t t e d  b y :  E x e c u t i v e  B o a r d
S e c r e t a r y - T r e a s u r e r  
T a n a n a  C h i e f s  C o n f e r e n c e .

389-222.2



TANANA CHIEFS CONFERENCE, INC.
Board of Directors 

Resolution No. 89-112

IMMUNITY FROM SUIT BY INTOXICATED PERSONS

H& //£ 
£ 3  6 6

WHEREAS, a legislative proposal has been introduced co take ava.
right of people co sue che state, municipalities, poll:? 
other emergency service people for performing or failure • • 
perform duties in dealing with intoxicated or incapacity*-: 
persons; and

WHEREAS, the Tanana Chiefs Conference Board of Directors are concerre:
that if the police are not liable in any way for their perfor­
mance of duties with intoxicated or incapacitated persons that 
the public would be put at undue risk; and

WHEREAS, • community service patrols can be operated in a very task
specific manner and at a cost effective race in dealing with 
incapacitated persons but are not currently funded to patrol at 
an adequate level.

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board of 
Directors opposes removing liability from the state, munici­
palities, police, or ocher emergency service people for pec- 
forming or failure co perform duties in dealing with intoxi­
cated or incapacitated persons; and

BE IT FURTHER RESOLVED that the Tanana Chiefs Conference Board of Directors 
support increased funding of Community Service Patrols ar.d
other services for chronic public inebriates.

C F . R T I  F I C A T I O N

I hereby certify that this resolution was duly passed by the Tanana Chiefs 
Conference, Inc. Board of Directors on March 16, 1989 at Fairbanks, Alaska and 
a quorum was duly established.

Submitted by; Alcohol Workshop Tanana Chiefs Conference, Inc

389-222.113



ALASKA STATE LEGISLATURE

Anchorage Office: 
3111 C  S t., Suite 530 

Anchorage, A.K 99503 
907-561-7616

While in Juneau: 
'P.O. Box V  

Juneau, AK 99811 
907-465-4958

M EM ORANDUM

Senator Rick Halford

To:

From :

Date:

Representative M ax Gruenberg, Co-Chairman 
Representative Peter Goll, °o -C hairm an  
House Judiciary Committee

Senator Rick H a l f o r d ^ O ^

April 19, 1989

Senate Bill 66, dealing with the question o f immunity for treatment of 
incapacitated individuals is currently in the House Judiciary Committee. I am 
interested in having the bill m ove from committee at your earliest possible 
convenience.

Thank you  for your attention to this matter.

Resdsnee: P O. Box 190 •  C hucnk. AK 09*67 •  007-*94.4953



TELEPHONE 
(907) i 8 6 - r : s

217 SECONP ST., SUITE 200 
JUNEAU, ALASKA 99001

TO: Representative Peter Go'll, Co-Chair
Representative Max Gruenberg, Co-Chair 
Members of the House Judiciary Committee

FROM: Scott A. Burgess, Executive Director

DATE: April 6, 1989

SUBJECT: SB 66 - Immunity for Treatment of Incapacitated Persons

The Alaska Municipal League supports legislation which removes an 
affirmative duty upon municipalities or their agents to take persons
incapacitated by alcohol into protective custody under AS 47.37.170(b).
Therefore, AML supports the SB 66 and HB 116, as originally introduced and 
which provided for complete immunity. AML believes complete immunity is 
what the legislature originally intended when the statute was adopted and 
is necessary to fulfill the legislative intent and relieve the costly burden 
of the liability implied by the Supreme Courts’s ruling. House CS for CS 
Senate Bill 66 (L&C) creates a "gross negligence" standard of liability 
under AS 47.37.170 which is a lower standard than "intentional misconduct" 
adopted in the Senate version, CS for SB 66 (Rules). The "gross negligence" 
standard is not necessary to insure that the intent of AS 47.37 is carried 
out and will not adequately protect municipalities, especially from the 
costs to defend against frivolous court.cases and higher insurance costs.

For the second year, relief from the implied liability created by the 
Supreme Court ruling in Busby v Municipality of Anchorage is a priority of 
the AML and the 126 municipalities the AML represents directly. The AML 
believes the Court misinterpreted the intent of the Legislature in AS 
47.37.170(b) and the resulting implications of liability have created an 
unnecessary and unintentional burden on our law enforcement officials and 
our correctional facilities. SB 66, as introduced, provides legislative 
clarification for the courts and removes the threat of liability which is 
a deterrent to the protection of all our citizens. House CS for CS for SB 
66 (L&C) does not go far enough in providing protection for municipalities
in carrying out a State-mandated duty.

I have attached a copy of the AML position on Busby which was contained in 
the AML’s Municipal Platform which outlines the AML’s legislative priorities 
for 1989 and which was provided to all legislators. I have also attached 
copies of letters form h u picipalities and the relevant AML resolutions 
passed by the AML membership at their annual conference in November.

m e m b e r  o f  THE n a t io n a l  l e a g u e  o f  c it ie s  ANO t h e  NATIONAL ASSOCIATION o f  COUNTIES



House Judiciary Committee re SB 66 
April 6, 1989 
Page 2

Governor Cowper introduced HB 406 last year which would have provided 
complete immunity under AS 47.37 but unfortunately the bill did not get out 
of the House. Some believe that the immunity granted under AS 47.37.170(g) 
should be qualified or conditional by adding a legal test of "gross 
negligence", as is proposed in House CS for CS for SB 66 (L&C). This is 
inappropriate and unnecessary. No problem or complaint existed before 
Busby. The Supreme Court in the Busby case did not rule that the defendant 
was incapacitated or that the Anchorage police officer did not do their duty 
under AS 47.37.170 (b); only that the statute did constitute a duty. Our 
law enforcement officials are professionals and understand and carry out 
their duties under AS 47.37 Creating a civil liability for carrying out 
this duty may have the opposite effect of deterring the effective 
enforcement of AS 47.37 or the best protection of the public. In addition, 
such liability causes increased insurance costs and may reduce the 
availability of the insurance. Plus, the cost of defense for invalid claims 
can be significant and non-recoverable.

The AML supported SB 66, as introduced, and again asks that the Committee 
consider language providing for complete immunity. AML urges the Committee 
to consider passing the bill out as originally introduced and, if not, with 
"intentional misconduct" language as passed by the Senate. The AML urges 
the Legislature to resolve the issue this year.

Attachments

cc: Senator Halford
Representative MacLean



Removal of Municipal Liability imposed by Busby Decision

The Alaska Municipal League urges the Legislature to pass legislation 
reversing the implied liability of municipalities caused by the Busby decision 
regarding taking incapacitated persons into protective custody.

Background

The decision of the Alaska Supreme Court in Busby v. Municipality of Anchorage. 
which interpreted the intent of the Alaska Legislature in enacting AS 47.37.170(b), 
judicially created a duty to take incapacitated persons into custody that the 
Legislature did not intend to impose upon local communities.

The purpose of AS 47.37.170(b) is to provide for a compassionate local response 
to one aspect of the alcohol/drug crisis in local communities. However, to change 
that ability of local communities to help those in need into an affirmative duty to 
do so imposes on local communities obligations they are neither equipped nor 
fairly required to meet. The League supports a  wide variety of measures to deal 
with the complicated issues of alcohol/drug abuse in Alaska Nonetheless, the 
creation by the courts of a governmental obligation to take incapacitated persons 
into custody that took place without the discussion and study of the impacts of 
that obligation that would occur during the normal legislative process was not a 
good or far way to address the problem.

The effect of this court derision has been that municipalities with police powers are 
now forced to pick up all persons who appear to be incapacitated and put them 
in a treatment facility, where possible, or in state or municipal correctional facility. 
The result has been great expense to the municipality or the State and an 
increased workload for peace officers, which comes at the expense of other duties, 
including investigation of violations of alcohol control laws.

Therefore, the League supports amending AS 47.37.170(b) by adding to it the 
following declaration: "This section shall not impose any affirmative duty upon 
municipalities or their agents to take persons incapacitated by alcohol into 
protective custody."



Resolution of the Alaska Municipal League

Resolution No. 89-7 !

• .... A RESOLUTION URG ING  THE REVERSAL OF THE IMPLIED
LIABILITY OF MUNICIPALITIES REGARDING  

TAKING INCAPACITATED PERSONS INTO PROTECTIVE CUSTODY

WHEREAS, the purpose of AS 47.37.170(b) is to provide for a 
compassionate local response to one aspect of the alcohol/drug crisis in 
Alaska communities to help those in need, and

WHEREAS, the Alaska Supreme Court decision in B u sb v  v. 
M u n ic ip a lity  o f  A n ch o ra g e  incorrectly interpreted the legislative intent behind 
AS 47.37.170(b) arid judicially created an affirmative duty to take 
incapacitated persons into custody that was never intended to be imposed 
upon local communities, and

WHEREAS, the effect of this decision has been that municipalities with 
police powers are now forced to pick up all persons who appear to be 
incapacitated and put them in a treatment facility, where possible, or in state 
or municipal correctional facilities, and

WHEREAS, this obligation has resulted in a great deal of expense to 
municipalities or the State and an increased workload for peace officers, 
leaving them with inadequate time for other police duties, including 
investigation of violations of alcohol control laws, and

WHEREAS, this decision to burden local governments with an 
obligation that they are neither equipped nor fairly required to meet was 
arrived at judicially, without any communication with or consideration for the 
communities involved and the impact such an obligation would have;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal 
League urges the 16th Alaska Legislature to enact legislation which clarifies 
the municipalities’ Good Samaritan role in assisting incapacitated individuals 
by adding to AS 47.37.170(b) the simple declaration:



Resolution of the Alaska Municipal League

Resolution No. 89-8

A RESOLUTION SEEKING ALTERATIONS OF STATE STATUTES
TO ALLOW MORE LOCAL AUTONOMY IN DEALING W ITH  

THE PUBLIC INEBRIATE PROBLEM

WHEREAS, Alaska Statute 47.37.170(b) requires that a  person 
appearing to be incapacitated by alcohol in a public place be taken into 
protective custody by a peace officer, and

WHEREAS, little latitude is available to local governments under this 
statute to deal with the problem, and

WHEREAS, AS 47 places local jurisdictions in undue risk of litigation,
and

WHEREAS, compliance with AS 47 jeopardizes municipal financial 
ability to provide health and related social services to persons experiencing 
alcohol related problems;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal 
League urges the Legislature to alter AS 47.37.170 to permit greater local 
autonomy in dealing with public inebriates.

Adopted this 18th day of November 1988 in Fairbanks, Alaska.

Heather Flynn, President

ATTEST:

Scott A. Burgess,^Executive Director



Resolution of the Alaska Municipal League

Resolution No. 89-9

A RESOLUTION URGING THE LEGISLATURE TO PROVIDE FUNDING  
TO MUNICIPALITIES TO OFFSET THE C O ST OF COMPLYING  

WITH THE PROVISIONS OF AS 47.37
• •

WHEREAS, alcohol abuse is purported to be the number-one health 
problem in the State of Alaska, and -1® .v'

WHEREAS, the Alaska Supreme Court has held that municipalities 
have an affirmative duty to take persons incapacitated by alcohol in a public 
place into protective custody and transport them to an appropriate treatment 
facility, if one is available, and

WHEREAS, if a treatment facility is not available, the municipality must 
detain incapacitated persons in a state or municipal detention facility, and

WHEREAS, failure to provide ^.otective custody to persons 
incapacitated by alcohol may result in liability for damages to the intoxicated 
person when injury results, and

WHEREAS, this increased responsibility and liability have been 
imposed on municipalities at a time when there are decreasing state 
revenues to fund municipal jail contracts, and

WHEREAS, treatment facilities and detention facilities have no real 
means to enforce the collection of fees from those who are taken into 
protective custody, and

WHEREAS, those taken into protective custody often do not have the 
resources to pay for medical treatment or detention, and

WHEREAS, local governments have been forced to assume the 
financial burden of providing medical examination, treatment, and protective 
custody detention as required by AS 47.37, and

WHEREAS, once an incapacitated person is taken into protective 
custody, the treatment facility or detention facility assumes further liability for 
the safety and welfare of that person while detained, and



RECEIVED
P.O. Dux 23, Crulg, Alaska 99921 (907)826-3275 FEB 2 8 1989

ALASKA MUNICIPAL LEAGUE

February 24, 1989 
FAX to:
Senator Dick Eliason 
State Capitol 
Juneau, Ak 99811

Dear Dick,
You will be in a key position to make a decision on SB66 and other 
bills chat relate to the Busby issue. Craig has had direct 
experience in defending itself against unfounded claims last year 
in Nelson v. Craig wherein the Court ruled that the claim was 
unfounded and that the City was entitled to recover court costs and 
attorney fees from the plaintiff. However, since plaintiff has no 
assets, the City is spending more money to perfect the claim. This 
suit would not have been filed had there been immunity provided for 
officers who were simply doing their job properly.
Please support SB66 r.s introduced, providing immunity for police 
officers. I recognise that there is a sentiment by some 
legislators not to trust our certified officers to perform 
adequately and that there is a feeling that the rights of the 
incapacitated persons may be jeopardized if officer's can not be 
sued for failing to recognize or incarcerate them when they are 
located. However, in a situation where individual professional 
judgement is required, such as the decision as to whether a person 
i3 incapacitated and in need of custody, wide latitude should be 
afforded the officer on the street. Municipalities need immunity 
from this particular liability. Without it, all discretion of the 
officer is rsmoved. Our officers when encountering an
incapacitated person MUST place that person in custody. They may 
not release them to family, they may not take them home, they must 
go to jail or an approved treatment facility (which most SE 
communities do not have). The "intentional misconduct" standard 
is certainly better than the "gross negligence* standard, but the 
fact i3 that without a clear immunity, small communities will be 
forced to defend against unfounded and expensive suits.

Your support on this issue will dirrctly affect the price of doing 
business in every community you represent, and the rest in the 
State. I hope you can support ua on this. Thanks.

cc: Rep Peter Goll 
AML
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REMOVAL OF MJN1C1PAL LIABILITY IMPOSED BY BUSBY DECISION!
J 4 : • ;. • • ii i ■ ••- ' • ’ •

, ,, . i ,  r
The Busby d e c i s i o n  a r o s e  f rom a c a s e  In Anc hor age  I n v o l v i n g  

an I n e b r i a t e  who was c o n t a c t e d , . . b u t  no t  t a k e n  I n t o  c u s t o d y ,  -by a 
p o l i c e  o f f i c e r  and who was l a t e r  s t r u c k  by a mot or  v e h i c l e .
Busby sued  the  m u n i c i p a l i t y  f o r  nor  h a v i n g  t ake n  him i n t o  
c u s t o d y .  The c a s e  r e a c h e d  t he  Suprem e C o u r t ,  whi ch found in 
Busby * s f a v o r .  ‘ „ ; ,** : . ,t • * • . . •.-'v i- j >'!,• * ■ va ! y J r * - - •- • J • • .  •. ’ , . ■ it fl •. . . • • _ „ „ •o'-.-.'/:' ••: > •»•-> - * do

The Cour t  i n t e r p r e t e d  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  i n  
e n a c t i n g  t he  Uni forn: A l c o h o l l s m  and I n t o x i c a t i o n  T r e a t m e n t  Ac t ,
AS 4 7 . 3 7 . 1 7 0  ( b ) ,  to c r e a t e  a d u t y  fo r  m u n i c i p a l i t i e s  t o  t a k e  
i n c a p a c i t a t e d  p e r s o n s  I n t o  c u s t o d y .  The p u r p o s e  o f  t h e  s t a t u t e  
Is  f o r  mun1c i p a  1 11 1es t o  h e l p  t h o s e  i n  n e e d .  The Co u r t  • 
a p p a r e n t l y  i n t e r p r e t e d  t h i s  as  a r e s p o n s i b i 11 t y  whIch imposes  
upon m u n i c i p a l  I c i e s  s u b s t a n t i a l  o b l i g a t i o n s ,  1n c 1u d 1ng p 1a c i n g  
such  p e r s o n s  in a t r e a t m e n t  f a c i l i t y  o r  in a s t a t e  o r  l o c a l  
c o r r e c t i o n a l  f a c i l i t y .

Some corrmun i t  i e s , e s p e c i a l l y  t h o s e  In o u t l y i n g  a r e a s  w i t h  
v e r y  smal l  p o l i c e  d e p a r t m e n t s  o r  rem o te  3 t a t e  t r o o p e r  p o s t s  have 
no t r e a t m e n t  or  c o r r e c t i o n a l  f a c i l i t i e s .  T iuy  o n l y  have  a 
h o l d i n g  f a c i l i t y ,  o r  l o c a  J a i l ,  w i t h  ho p r o f e s s i o n a l  p e r s o n  to 
p r o v i d e  s u i t a b l e  t r e a t m e n t .

j  s

We encou.  ige and s u p p o r t  l e g i s l a t i o n  whi ch  woul d  rem ove th e  
l i a b i l i t y  f rom m u n i c i p a l i t i e s  and t h e J r  o f f i c e r s  f o r  a c t i n g  in 
good f a i t h  end making o d e c i s i o n  no t  t o  t a k e  on i n e b r i a t e d  p e r s o n  
i n t o  c u s t o d y .  Wi t h  t h i s  k i nd  o f  l i a b i l i t y  a t t a c h e d ,  t he  impact  
upon t he  m u n i c i p a l i t i e s  and t he  a b i l i t y  f o r  o f f i c e r s  t o  moke good 
corrmon s e n s e  d e c i s i o n s  abo u t  a p e r s o n ' s  l i b e r t y  Is g r e a t .
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City and Borough of Sitka
304 L A K E  STREET. S ITKA ,  A L A S K A .  99835

JAN 2 6 |g-‘g

January 24, 1989

PUBLIC OPINION MESSAGE

The City and Borough of Sitka wishes to express its support 
for Senate Bill 66. This bill wisely returns the duty to aid 
intoxicated persons to the status of a "public duty” removing 
the ability of individuals to sue for an alxeged failure to 
perform that duty. It allows public officials, normally po­
lice officers, to reasonably weigh an individual's right to 
freedom from restraint against that same individual's personal 
safety without the added distraction of concern for liability 
resulting from a decision which someone else might later de­
cide was wrong.

4-o

j v i h
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C I T Y  OF KENAI
" O i l  C a p i t a l  . A l o i k a "

210 FIDALCO KENAJ, ALASKA 9D611 
TELEPHONE 283 - 7535
FAX 907-283-3014

;!i jT..1 .1.. * "I," i 'o-*(
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Senator Rick Halford 
Alaska State Legislation • 
Pouch V
Juneau, Alaska 99811 ■

Re: Senate Bill 66

Your efforts for corrective legislation, relative to the 
oppressive financial burden the Busby decision will have on 
municipalities and Busby*s detrimental psychological effect on 
our cadre of dedicated police officers is most appreciated.

As a City Attorney, who is also a former Public Defender and 
criminal defense attorney, as well as a member of AML's 
Legislative Committee, I have attempted to study this legislation 
objectively and have concluded that corrective legislation such 
as SB 66 is not only appropriate, but much needed.

•3 K . ’•
To suggest that the decision whether or not to take an 
incapacitated person into custody is one to which civil liability 
should attached, is both ludicrous and demeaning to the police 
officer involved, as well as a slap in the face of every 
professional police department in the State of Alaska. 
Furthermore, such civil liability could well result in redlining 
of certain areas insofar as police activity is concerned so that 
the problem is not encountered, the liability alleviated, and 
resultant deaths and injuries, as a result of custodial arrests 
not taking place, multiplied. It can be anticipated that in the 
present economic climate such "unavailability" of police officers 
would be couched ostensibly in terms of "fiscal restraints," when 
in fact, the real reason would be fear of liability with its 
resultant financial burden for the governmental agency involved.
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Senator Rick Halford 
January 23, 1989 
Page 3

Again, we thank you for your assistance in the forming of SB 66 
as a reasonable and rational solution to a serious and expensive 
problem for all concerned.

TJK/clf
cc: Senator Mike ozymanski

Senator A1 Adams 
Senator Paul E. Fischer 
Representative C.E. Swackhammer 
Representative Mike Navarre 
Scott Burgess,^ AML 
Mike Daugherty, AACP 
Duane Udland, AACP 
John McKibben, AACP - 
George Novaky, AACP 
Glen> Godfrey, AACP 
Richard Cummings, AACP -

Shirley Warner, APOA 
Dale Florian, APOA ••
Steve Kalwara, APOA 
John Shover, APOA, F3INAA 
Greg Russell, APOA 
Greg Hansen, APOA 
Terry Quarton, APOA 
Kevin O'Leary, FBINAA 
Rick Ross, FBINAA 
Turk Mayfield, FBINAA 
Dan Anslinger, AACP, 

FBINAA



NORTHWEST ARCTIC BOROUGH

State o f Alaska 
P.O. Box A
Juneau, Alaska 99811-0101 

Dear Governor Cowper:

Last week the hearing on Senate Bill 66 was cancelled although we 
would have testified in favor of the bill.

We support A M L’s position on com plete  im m unity and feel that it 
would benefit all the eleven second-class communities in our district. 
As a member o f AML we have been part o f  their deliberations and 
we feel you should consider this as a supportive issue on our behalf.

Thank you for considering our concern.

S incere ly ,

P .O . BOX 1110 
KOTZEBUE. AK 99752 

(907) 442-2500 /  FAX 442-2930

January 27, 1989

Steve Cowper, Governor

cc: Scott Burgess, AML
Senator A1 Adams 
Representative Eileen MacLean

Ambler. Buddcmd. Candle. Deering. Klana. Klralina. Kobuk, Kotxobue, Hoatak.
Noonrik. Selawik. Shungnak



CITY of YAKUTAT
P.O. BOX 6 

Y a k u t a t .  A la s k a  9 9 6 3 9  

(907) 784-3323

To; Mr. Larry Scandling 

FROM: City Manager J. R. Filip 

SUBJECT; SB 66 

DATE: January 24, 1989

The City of Yakutat supports legislative initiatives 
which provide complete immunity from provisions of 
AS47.37. In the absar.ce of immunity, the City may be 
unreasonably exposed to added expense at a time when 
municipal revenues are already strained.

♦
Your support of these changes is appreciated.

Sincerely,
The City of Yakutat

James R. Filip 
City Manager

cc: Sen. Eliason
Rep. Goil



CITY OF KING COVE
JAN 2 3 T-9

P.O. Box 37 . King Cove. Alaska 99512 .  (907) 497-2340

January 24, 1989

Honorable Steve Cowper 
Covernor, State of Alaska 
P.O. Box A
Juneau, AK 99811-0101 

Dear Governor Cowper:

The City of King Cove asks for your support of SB 66 which provides a 
municipality immunity for actions taken or not' taken under AS 47.37. The 
potential liability a small community could incur in a "Busby" case or 
action would seriously impact the City's financial position. In addition, 
as a member of the recently created Joint Insurance Association among 
municipalities, the City is concerned that one or several "Busby" cases 
could result in the break-up of the JIA.

The City hopes that you and the* legislature act to provide complete 
immunity to municipalities for actions taken or not taken under AS 47.37.

S i i

Wayne Marshall
City Manager
City of King Cove
1007 W. 3rd Ave. Suite 201
Anchorage, AK 99501

cc: Bob Evans, Deputy Chief of Staff
Laury Roberts Scandling, Director of Constituent Relations 

'/■Scott Burgess, AML



TELEPHONE 
(907) 586-1325 
FAX 463-5480

217 SECOND STREET. SUITE 200 
IUNEAU. ALASKA 99801

TO: Representative Peter Goll, Co-Chair
Representative Max Grueriberg, Co-Chair 
Members of the House Judiciary Committee

FROM: Scott A. Burgess, Executive DirectoT*^1̂ 2̂

DATE: April 26, 1989

SUBJECT: SB 66 - Immunity for treatment of incapacitated persons

Relief from the implied liability under AS 47.37.170 (b) resulting from the 
Alaska Supreme Court 1987 ruling in Busby v. Municipality of Anchorage has 
bsen a top priority of the Alaska Municipal League for two years. The issue 
has been debated extensively and the AML will agree to the language in 
proposed House CS for CS for Senate Bill No. 66 (Judiciary) (Ford 4/13/89, 
attached) in order to get the issue resolved legislatively this year. AML 
understands the standard of liability in the proposed Judiciary CS would be 
"gross negligence or intentional misconduct" rather than AML’s request for 
complete immunity. Further, if the Co-Chairs believe the proposed language 
is what is necessary to move the bill out of committee, the AML will not 
oppose the Judiciary CS in order to get the bill passed, to get relief from 
potential frivolous lawsuits, and to get on with the job of protecting the 
public.

Attachment

SAB2:sb66g

MEMBER OF 7NC NATIONAL LEAGUE OF O D E S  AND THE NATIONAL ASSOCIATION OF COUNTIES



6-0197M
Ford
4/13/89

Original sponsors; Halford, Kelly,
Faiks, and Jones

IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 66 (Judiciary)

IN'THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to immunity for treatment of intoxi-/
cated C' incapacitated persons; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.37.170(g) is repealed and reenacted to read:

(g) A person may not bring an action for damages based on the

decision under this section to take or not/ to take an intoxicated 

person or a person incapacitated by alcohol into protective custody, 

unless the action is for damages caused by gross negligence or inten­

tional misconduct.
* Sec. 2. This Act applies to causes of action that accrue on or after 

the effective date of this Act.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).
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Official Business

R E C u w t u  i W  2 3 m

JUlastfea ibtate Uegis'lature
A1 Adams

District L

W HILE IN SESSION’ 
P.O. Box V 

Stare Gipitol 
Juneau, Alaska 99811 

(907) 465-3707

O U T  OF SESSION 
P.O. Box 333 

Kor:ebue. Alaska 99752 
(907)442-3245

31II C  Street 
Anchorage, Alaska 99503 

(907) 561-7622

M arch 21, 1989

George N. Ahmaogak, Sr. 
M a y o r
North Slope Borough 
Post Office Box 69 
Barrow , Alaska 99723

Dear George:

Thank you for your letter regarding Senate Bill 66 delineating reasons that 
passage of this legislation is important for the North Slope Borough. From 
the first committee hearing I have been supportive of this legislation and 
will continue to urge its passage this session.

Currently the bill is in the House Judiciary Com mittee and has yet to be 
scheduled. A staff mem ber from the sponsor's off;ce, Senator Halford, has 
said that requests are being made to hear the bill in that committee.

A copy of the North Slope Borough's position paper will be sent today to. 
the two committee chairmen, Representatives Goll and Gruenberg. > A  copy 
will also be sent to Representative MacLean so that she can urge a hearing 
also, j

Thank you again for your clear and concise statement about this bill. As 
always, it is a pleasure working for and with you.

S incere ly ,

A1 /^ddms, Chair
Community and Regional Affairs Committee



1VORTH SLOPE BOROUGH
O FFICE O F THE MAYOR
P.O. B ox 69 
Barrow , A la s k a  99723

Phone: 907-852-2611
G e o rg e  N. A h m a o g a k , S

March 15, 1989

Senator Al Adams 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811
Dear Senator Adams:

Enclosed for your information, and for any action that you may 
recommend, is the North Slope Borough's position on Senate Bill 
#66. Any assistance that you may be able to give the Borough in 
stating its position would be greatly appreciated.

Thank you for your continued support in representing the 
people of the North Slope.

George N. Ahmaogak, Sr. 
Mayor

Enclosure
cc: Government Affairs

Dennis Packer, NSB Director, Public Safety 
SLI/File



North Slope Borough 
P O S I T I O N

Bill or Resolution: SB#66 - An Act Relating To Immunity For
Treatment of Intoxicated Persons_______

Date: March 1. 1989___________________________

The North Slope Borough, Department of Public Safety fully supports 
Senator Halford's SB#66 offering complete immunity for cities and 
municipalities and their employees in dealing with intoxicated 
individuals. The "Busby" decision directly affects police officers 
and others who come into daily contact with intoxicated indivi­
duals. In the "bush" areas of the State, we are at a disadvantage 
when handling those who are intoxicated.
Belov; are a few factors to consider in support of Senator Halford's 
proposed legislation and why the Borough supports it:
1. In Barrow there is no detoxification facility other than the 

jail in which to place intoxicated individuals.
2. During 1988 the North Slope Borough, Department of Public 

Safety "detoxed" 700 individuals in the jail in Barrow under 
Title 47. The officers used their own discretion and follow 
department policy and procedure in dealing with intoxicated 
persons.

3. The North Slope Borough, Department of Public Safety operates 
a State contracted jail facility, however, the State does not 
reimburse the Department for detaining individuals under Title 
47, which is a State imposed law. Nor docs the State assume 
any of the liability for detaining these individuals in our 
jail.

4. The State has imposed a law under Title 47, made an inter­
pretation of that law based on the "Busby" decision, and is 
willing to have the municipalities and cities of the State be 
responsible, above and beyond what is reasonable, for acting 
in good faith in their attempts to address the problems 
associated with intoxicated persons.
The "Busby" decision has resulted in the police picking up all 
individuals suspected of drinking and putting them in jail to 
avoid a lawsuit. This puts an unnecessary strain on our 
police department as well as on the correction facility.
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North Slope Borough
P O S I T I O N  (Continued)

Bill or Resolution: SB#66 - An Act Relating To Immunity For
Treatment of Intoxicated Persons_______

Date: March 1. 3989

5. Our Village Officers often detain individuals for "detox". 
When doing this the officer is then committed to watching the 
individual until released. By doing so the officer cannot 
leave the individual alone for any reason, thus reducing the 
officer's ability to respond to other calls if necessary in 
the village.

6. In conclusion, I have attached a copy of the position 
statement from the Alaska Chiefs of Police, Alaska Peace 
Officers Association and the FBI Academy Associates on this 
legislation, which the Department of Public Safety fully 
supports.

I hope that this information will be helpful and any further 
information is needed please contact Dennis 0. Packer, Director, 
Department of Public Safety.
Attachments
\wp\betsy\Mpos.dps
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— Position Statement —

ALASKA CHIEFS OF POLICE ASSOCIATION 

ALASKA PEACE OFFICERS ASSOCIATION 

FBI NATIONAL ACADEMY ASSOCIATES

Concerning Legislative Proposals

before the

Sixteenth Alaska Legislature

January 1989



We h a v e  m a d e  i n d e m n i f i c a t i o n  f o r  P u b l i c  E m p l o y e e s  o u r  n u mb e r  
o n e  p r i o r i t y .  I t  h a s  b e e n  g i v e n  o u r  h i g h e s t  p r i o r i t y  b e c a u s e  we 
s e e  no o t h e r  s i n g l e  i s s u e  t h a t  h a s  g r e a t e r  p o t e n t i a l  i m p a c t  f o r  
b o t h  l a w e n f o r c e m e n t  a n d  o t h e r  g o v e r n m e n t  w o r k e r s  a s  w e l l .

I t  h a s  l o n g  b e e n  a c c e p t e d  t h a t  g o v e r n m e n t  m u s t  b e  h e l d  
r e s p o n s i b l e  f o r  w h a t  i t  d o e s .  W h e n  t h e  g o v e r n m e n t  t a k e s ,  o r  
f a i l s  t o  t a k e  a c t i o n ,  c o u r t s  h a v e  h e l d  t h a t  t h e  g o v e r n m e n t  i s  
l i a b l e  f o r  I t s  a c t i o n s ,  a n d  i n j u r e d  p a r t i e s  h a v e ,  t h r o u g h  l a w  
s u i t s  o r  c l a i m s ,  r e c e i v e d  c o m p e n s a t i o n  f o r  t h e  w r o n g s  d o n e  t o  
t h e m .  G e n e r a l l y ,  w h e n  a l a w  s u i t  i s  f i l e d ,  i t  i s  f i l e d  a g a i n s t  
t h e  g o v e r n m e n t  a n d  t h e  s u i t  n a m e s  e m p l o y e e s  o f  t h e  g o v e r n m e n t  a s  
p a r t i e s  t o  t h e  a c t i o n .  T r a d i t i o n a l l y ,  e m p l o y e e s  h a v e  n o t  b e e n  
h e l d  p e r s o n a l l y  l i a b l e  f o r  a c t i o n s  t h e y  h a v e  t a k e n  a t  t h e  b e h e s t  
o f  t h e i r  e m p l o y e r ,  u n l e s s  t h o s e  e m p l o y e e s  w e r e  c l e a r l y  w o r k i n g  
o u t s i d e  t h e  s c o p e  o f  t h e i r  a u t h o r i t y .

R e c e n t  c o u r t  r u l i n g s  h a v e  l e d  t o  t h e  c u r r e n t  t r e n d  t h a t  
h o l d s  p u b l i c  e m p l o y e e s  p e r s o n a l l y  r e s p o n s i b l e  f o r  a c t i o n s  t h a t  
t h e y  h a v e  t a k e n  i n  t h e i r  j o b s .  T h i s  t r e n d  now p l a c e s  p u b l i c  
e m p l o y e e s  i n  a p o s i t i o n  w h e r e  t h e i r  own p e r s o n a l  a s s e t s  a n d  
s a v i n g s  a r e  a t  r i s k  w h e n e v e r  l a w  s u i t s  a r e  f i l e d ,  e v e n  t h o u g h  
t h a t  e m p l o y e e  w a s  w o r k i n g  w i t h i n  t h e  s c o p e  o f  t h e i r  e m p l o y m e n t  
w i t h o u t  a n y  i n t e n t  o f  c a u s i n g  h a r m .

T h i s  p l a c e s  a l l  p u b l i c  e m p l o y e e s  a t  r i s k  f r o m  t h e  h i g h e s t  
l e v e l  p o l i c y  m a k e r s  t o  t h e  l o w e s t  l e v e l  o f  w o r k e r s  w h e r e  t h o s e  
p o ! i c i ° s  a r e  c a r r i e d  o u t .  T h e  s o c i a l  w o r k e r s ,  t h e  r o a d  
m a i n t e n a n c e  s u p e r v i s o r ,  t h e  p o l i c e  o f f i c e r ,  t h e  m e d i c ,  t h e  
f i r e m a n ,  a n d  t h e  d e p a r t m e n t  m a n a g e r ,  a r e  a l l  v u l n e r a b l e .  We i n  
l a w  e n f o r c e m e n t  b e l i e v e  t h i s  i s  a n  u n d u e  b u r d e n  u p o n  p u b l i c  
e m p l o y e e s  a n d  i t  c a r r i e s  g r e a t  p o t e n t i a l  f o r  t h e  w o r k i n g s  o f  
g o v e r n m e n t  t o  b e c o m e  b o g g e d  d o w n ,  b e c a u s e  e m p l o y e e s  f e a r  t h a t  
d e c i s i o n s  t h e y  m a k e  i n  g o o d  f a i t h  may  r e s u l t  I n  t h e  l o s s  o f  t h e i r  
p e r s o n a l  a s s e t s .

When e m p l o y e e s  a r e  d o i n g  t h e  w o r k  o f  t h e  g o v e r n m e n t  w i t h i n  
t h e  s c o p e  o f  t h e i r  a u t h o r i t y  a n d  w i t h o u t  m a l i c e ,  t h e y  s h o u l d  n o t  
b e  h e l d  p e r s o n a l l y  l i a b l e  w h e n  t h e y  a r e  n a m e d  a s  p a r t i e s  t o  l a w  
s u i t s .  L e g i s l a t i o n  s h o u l d  b e  p a s s e d  t h a t  i n d e m n i f i e s  p u b l i c  
e m p l o y e e s  a n d  f r e e s  t h e m  f r o m  t h e  b u r d e n  o f  w o r k i n g  u n d e r  t h e  
c o n s t a n t  t h r e a t  t h a t  t h e  g o o d  f a i t h  j u d g e m e n t s  t h e y  m a k e  c a n  
r e s u l t  i n  t h e  l o s s  o f  t h e i r  h o m e s ,  c a r s  a n d  s a v i n g s  o r  o t h e r  
assets.

INDEMNIFICATION FOR GOVERNMENT EMPLOYEES

REMOVAL OF MUNICIPAL L I A B I L I T Y  IMPOSED BY BUSBY D E C IS IO N

T h e  B u s b y  d e c i s i o n  a r o s e  f r o m  a c a s e  i n  A n c h o r a g e  I n v o l v i n g  
a n  i n e b r i a t e  wh o  wa s  c o n t a c t e d ,  b u t  n o t  t a k e n  i n t o  c u s t o d y ,  by  a 
p o l i c e  o f f i c e r  a n d  wh o  wr  •. l a t e r  s t r u c k  by a m o t o r  v e h i c l e .
B u s b y  s u e d  t h e  m u n i c i p a l i t y  f o r  n o t  h a v i n g  t a k e n  h i m  i n t o  
c u s t o d y .  T h e  c a s e  r e a c h e d  t h e  S u p r e m e  C o u r t ,  w h i c h  f o u n d  i n  
B u . b y ' s f a v o r .
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