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amendment of the Articles o f Confederation. The 
lim ited authority of the Annapolis Commissioners, 
however, was made clear:

“ If in expressing this wish, or in in tim ating  any other 
sentim ent, your Commissioners should seem to  exceed 
the s tric t bounds of their appo in tm ent, they enterta in a 
fu ll confidence, tha t a conduct, d ic ta ted  by an anxie ty 
fo r  the w elfare, o f the U n ited  States, w ill no t fa il to  
receive an indu lgent construction .

* • •
‘ T h o u g h  you r Comrmssioners could no t w ith  
p rop rie ty  address these c irva tio n s  and sentiments to  
any but the States they ave the honor to Represent, 
they have nevertheless ic luded  from  motives of 
respect, to  transm it C op it u f th is Report to  the U nited 
States in Congress assembled, and to the executives of 
the other S ta tes."

From this history of the origins o f the amending 
provision, we are led to  conclude that there is no 
justification for the view that Artic le V sanctions 
only general conventions. Such an interpretation 
would relegate the alternative method to an "u n ­
equal'' method of initiating amendments. Even if 
the state legislatures overwhelmingly felt that there 
was a necessity for lim ited change in the Con­
stitu tion, they would be discouraged from calling 
for a convention if that convention would auto­
matically have the power to propose a complete re­
vision of the Constitution.

Since Article V specifically and exclusively vests 
the state legislatures w ith the authority to apply 
for a convention, we can perceive no sound reason 
as to why they cannot invoke lim itations in 
exercising that authority. A t the state level, for 
example, it  seems settled that the electorate may 
choose to delegate only a portion o f its authority 
to a state constitutional convention and so lim it it 
substantively.32 The rationale is that the state 
convention derives its authority from the people 
when they vote to hold a convention and that 
when they so vote they adopt the lim itations on 
the convention contained in the enabling legisla­
tion drafted by the legislature and presented on a 
"take it or leave i t "  basis.33 As one state court 
decision stated:

“ W hen ihe people, acting under a proper reso lu tion of 
the legislature, vote in favor o f calling a constitu tiona l 
conven tion , they are presumed to ra tify  the terms of 
the legislative call, w h ich thereby becomes the basis of 
the a u th o r ity  delegated to  the convention .



And anoim.."

Power o f 
Congress w ith 
Respect to  an 
Artic le  V  
Convention

''C e rta in ly , the people, may, if  they w ill, elect delegates 
fo r a particu la r purpose w ith o u t conferring  on them  all 
th e ir au th o rity  , .  . , " 35

In summary, we believe that a substantively-limited 
A rtic le  V convention is consistent with the purpose 
o f the alternative' method since the states and 
people would have a complete vehicle other than 
the Congress for remedying specific abuses of 
power by the national government; consistent w ith 
the actua history of the amending article through­
out which only amendments on single subjects 
have been proposed by Congress; consistent w ith 
state practice under which lim ited conventions 
have been held under constitutional provisions not 
expressly sanctioning a -substantively-limted con­
vention;36 and consistent w ith democratic prin­
ciples because convention delegates would be 
chosen by the people in an election in which the 
subject maner to be dealt w ith would be known 
and the issues identified, thereby enaoiing the 
electorate to exercise an informed judgment in the 
choice of delegates.
A rtic le V exp lic itly  gives Congress the power to 
call 3 convention upon recsiot of apolications from 
two-thirds of tne state legislatures and to choose 
the mode of ratification of a proposed amendment. 
We believe that, as a necessary incident of the 
power to call, Congress has the power in itia lly  to 
determine whether the conditions which give rise 
to its duty have been satisfied. Once a Determina­
tion is made that the conditions are present, 
Congress' duty is clear—it  "shall" call a convention. 
The language of Article V, the debates at the 
Constitutional Convention of 1787, and statements 
made in The Federalist, in the debates in the state 
ratify ing conventions, and in cor gressional debates 
during the early Congresses ma!;e clear the manda­
tory nature o f this du ty .*

•U p o n  rece ip t o f in *  fim  tta te  application to t a convention a 
debate took place m tne Houte o f Repretentativet on May 5. 1789, 

to  w netner it  w ou ld  be proper to  refer th» t app lica tion to 
com m ittee . A  number o f R eore ten ta tive i. includ ing M acuon. fe lt it 
w o u ld  be im proper to  do » ,  unce it  w ou ld  im p ly  tn s i C o n g rtt i
•  rign t to  dehbe rjte  upon tn *  tub iec t. M aditon ta id  m at in n  " m i  
no t tne cate u n t il rw o -tn ird t o f tne State Leg iia tu re i concurred n 
lucn  in d ic a t io n .  and then it  i t  o u t 01 tne Power of C ongreit to 
decline com p ly ing , tne w o rd l o l tn *  C o n rtitu tio n  being exp re u  and 
p o u tiv *  relative to  tne agency C sngren  may nave in cave or
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While we believe that Congress has the power to 
establish standards for making available to the 
states a lim ited convention when they petition for 
that type of convention, we consider it essential 
that implementing legislation not preclude the 
states from  applying for a general convention. 
Legislation which did so would be of questionable 
valid ity since neither the language nor history of 
A rtic le V reveals an intention to prohibit another 
general convention.

In form ulating standards for determining whether a 
convention call should is'.ue, there is a need for 
great delicacy. The stancards not only w ill deter­
mine the call but they also w ill nave the effect of 
defining the convention's authority 3nd deter­
mining whether Congress must submit a proposed 
amendment to The states for ratification. The 
standards chosen should be precise enough to 
permit a judgment that two-thirds of the state 
legislatures seek a convention on an agreed-UDon 
matter. Our research of possible standards has not 
produced any alternatives which we feel are prefer­
able to  the "same subject" test embodied in 
L 1272. We do feel, however, that the language of 
“ "ctions *1, 5, 6, 10 and 11 o f S.1272 is in need of 
improvement and harmonization so as to avoid the 
use of different expressions and concepts.

We believe that standards which in effect required 
applications to be identical in wording woula be 
improper since they would tend to make reson to 
the convention process exceedingly d ifficu lt in 
view of the problems that would be encountered in 
obtaining identically worded applications from 
th irty -fou r states. Equally improper, we believe, 
would be stancjrds which permitted Congress to

applica tions o l th is  n a t u r e T h e  House th u t d fc to ra  not »c reler 
the app lica tion  to  com m ittee  hu t rather to  ente- it  uoon the 
Journals o l Congress ana o ia c f the orig ina l in its tiles 1 Annals ol 
Congress, cols 248-51 117891 Further support to r the p roposition  
that Congress has no d iscretion on w netner or not to  can a 
co n s titu tio n a l co n -e n tio n . once tw o -tn ira s  o l the nates have 
applied tor one. mav be lo u n d  m IV  E llio t, 77ie D e tu tn  in t f it  
Severer S ta rr Conventions on tn t  A d o p tio n  o t tne F eae rti C onstitu ­
tion  178 I2d »d 18361 Irem e rk i o t delegate James Iredell o l Nortn 
C a ro 'ina l, 1 Annals o l Congress, coi 498 11796) (remarks o< Reo 
W illiam  Sm ith o l South C arolina during  debate on a proposeo treaty 
W ith G r ja t B rita in ), Cong G lobe. 38 th  Cong , 2d Sess 630 31 
118651 (rem arks o l Senator Jo h n w n I



exercise a policy-making role in determining 
whether or not to call a convention.*

In addition to the power to adopt standards for 
determining when a convention call should issue, 
we also believe it a fa ir inference from the text of 
Article V that Congress has the power to provide 
for such matters as the r'me and place of the 
convention, the composition and financing o f the 
convention, and the manner of selecting delegates. 
Some of these items can only be fixed by Congress. 
Uniform  federal legislation covering all is desirable 
in order to produce an effective convention.

Less clear is Congress' power over the internal rules 
and procedures of a convention.+ The Supreme 
Court's decisions in Dillon  v. Gloss37 and Leser v. 
Garnett38 can be viewed as supporting a broad 
view of Congress' power in the amending process. 
As the Court stated in Dillon  v. Gloss: "As a rule 
the Constitution speaks in general terms, leaving 
Congress to deal w ith subsidiary matters of detail 
as the public interests and changing conditions may 
require; and Article V is no exception to the rule." 
On the other hand, the legislative history of Article 
V reflects a purpose that the convention method 
be as free as possible from congressional domina­
tion, and the text of Article V grants Congress 
only tw o express powers pertaining to a convention, 
that is, n e  power (or duty) to call a convention 
and the power to choose the mode of ratification 
of any proposed amendment. In trie absence of 
direct precedents, it perhaps can be said fairly that 
Congress may not by legislation interfere w ith 
matters of procedure because they are an intrinsic 
part o f the deliberative characteristic of a conven­
tion .39 We view as unwise and of Questionable 
va lid ity any attempt by Congress to regulate the 
internal proceedings of a convention. In particular, 
we believe that Congress should not impose a vote

’ See ou r d itc u w o n  at page* 30-31. in f r t .
♦For a related d u c u tu o n , tee the deOatet w h ich took oiace at me 

time the T w e n r r i r t t  Am endm ent m i  peing lo rm u ia ied  concern, 
ing the ex tent 01 congren iona i power over n a te  ra tify ing  conven­
tion*. See. e.g., 76 Cong. Rec. 124-34. 2419-21, 4152-55 119 331. 77 
Cong. Rec, 431-02 (1933); 81 Cong flee. 3175-76 119371. Former 
A rto rn e v  General A. M itcne ii P ilm e r argued m at Congrej* could 
leg itla ie  ail tne n e ce tu ry  p ro vw o n * fo r tne a item o iy  and conduct of 
tucn c o n ve n tio n ^  a view that wa« controverted i t  tne tim e sy 
form er S o lic ito r General J im e t M. Seen.
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Judicial
Review

requirement on an Article V convention. We are 
influenced in this regard by these factors:
First, it appears from  our research that throughout 
our history conventions generally have decided for 
themselves the vote that should govern their 
proceedings. This includes the Constitutional Con­
vention of 1787, the constitutional conventions 
that took place between 1776 and 1787, many of 
the approximately two hundred state constitu­
tional conventions that have been held since 1789, 
and the various territo ria l conventions that have 
taken place under acts passed by Congress.40 
Second, the specific intent of the Framers with 
regard to the convention method of initiating 
amendments was to  make available an alternative 
method of amending the Constitution—one that 
would be free from  congressional domination. 
Third, a reading o f the 1787 debates suggests that 
the Framers contemplated that an Article V 
convention would have the power to determine its 
own voting and other internal procedures and tnat 
the requirement of ratification by three-fcurths of 
the states was intended to  protect m inority  inter­
ests.41
We have considered tne suggestion that Congress 
should be able to require a two-thirds vote in order 
to  maintain the symmetry between the convention 
and congressional methods of in itia ting amend­
ments. We recognize that the convention car, be 
viewed as paralleling Congress as the proposing 
body. Vet we th ink it is significant that the Con­
stitu tion. while it specifies a two-th irds vote by 
Congress to  propose an amendment, is completely 
silent as to  the convention vote.

The Committee believes that judicial review of 
decisions made under Article V is desirable and 
feasible. We believe Congress should declare itself 
in favor o f such review in any legislation im ­
plementing the conventit i process. We regard as 
very unwise the approach of S. 1272 which at­
tempts to  exclude the courts from any role. While 
the Supreme Court's decision in Ex pane 
M cCardle ': indicated that Congress has power 
under A rtic le  III to w ithdraw matters from the 
jurisdiction of the federal courts, this power is not 
unlim ited. It is questionable wnether the power 
reaches so far as to permit Congress to change



results required by other provisions of the Con­
stitu tion or to deny a remedy to enforce constitu­
tional rights. Moreover, we are unaware of any 
authority upholding this power in cases of original 
jurisdiction.43

To be sure, Congress has discretion in interpreting 
Article V and in adopting implementing legislation. 
It cannot be gainsaid that Congress has the primary 
power o f administering A rtic le  V. We do not 
believe, however, that Congress is, or ought to be, 
the final dispositive power in every situation. In 
this regard, it  is to be noted that the courts have 
adjudicated on the merits a variety o f questions 
arising under the amending article. Tht.-p have 
included such questions as: whether Congress may 
choose the state legislative method of ratification 
for proposed amendments which expand federal 
power; whether a proposed amendment requires 
the approval o f the President; whether Congress 
may fix  a reasonable time for ratification of a 
proposed amerdment by state legislatures: whether 
the states may restrict the power of their legisla­
tures to ra tify  amendments or submit the decision 
to a popular referendum; and the meaning of the 
requirement of a two-thirds vote o f both Houses.44
Baker v. Carr and Powell v. McCormack suggest 
considerable change in the Supreme Court's view 
since Coleman v. M ille r45 on questions involving 
the political process.
In Coleman, the Court held that a group o f state 
legislators who had voted not to ra tify  the child 
labor amendment had standing to question the 
valid ity of their state's ratification. Four Justices 
dissented on this point. The Court held two 
questions non-justiciable: the issue of undue time 
lapse for ratification and the power o f a st3te 
legislature to ratify after having firs t rejected 
ratification. In reaching these conclusions, the 
Court pointed to the absence of criteria either in 
the Constitution or a statute relating to the 
ratification process. The four Justices who dis­
sented on standing concurred on non-justiciabilitv. 
They felt, however, that the Court should have 
disapproved Cillon  v. Gloss insofar as it decided 
judicially that seven years is a reasonable period of 
time for ratification, stating tnat Artic le  V gave 
control of the amending process to Congress ana
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that the process was "po litica l in its entirety, from 
submission until an amendment becomes part of 
the Constitution, and is not subject to  judicial 
guidance, control or interference at any point." 
Even though the calling o f a convention is not 
precisely w ith in  these time lim its and the holding 
in Coleman is not broad, it is not at all surprising 
that commentators read that case as bringing 
Article V issues generally w ith in  the rubric of 
"po litica l questions."
In Baker v. Carr,46 the Court held that a claim of 
legislative malapportionment raised a justiciable 
question. More generally, the Court laid down a 
number of criteria, at least one of which was likely 
to be. involved in a true "po litica l question," as 
follows:

"a te x tu jl ly  demonstrable co n s titu tio n a l com m itm ent 
o f the issue to  a coord inate po litica l departm ent; or a 
lack o f ju d ic ia lly  discoverable and manageable standards 
fo r resolving it .  or the im poss ib ility  of deciding w ithou t 
an in itia l p o licy  de te rm ination  o f a k ind  clearly for 
non-jud ic ia l d iscretion; or the im poss ib ility  of a court's  
undertaking indepenoent reso lu tion  w ith o u t expressing 
lack of respect due coord ina te  branches of governm ent; 
or an unusual need fo r unquestion ing adherence to a 
po litica l decision already made; or the p o te n tia lity  of 
embarrassment fo r m u ltifa r io u s  pronouncements by 
various departments on one question . " 41

Along w ith  these formulas, there was additional 
stress in Baker v. Carr on the fact that the Court 
there was not dealing w ith  Congress, a coordinate 
branch, but w ith the states. In reviewing the 
precedents, the Court noted that it had held issues 
to be nonjusticiable when the matter demanded a 
single-voiced statement, or required prompt, un­
questioning obedience, as in a national emergency, 
or contained the potential embarrassment of sitting 
in judgment cn the internal operations of a 
coordinate branch.
Perhaps the most striking feature of Baker and its 
progeny has been the Court's willingness to 
project itself into redistricting and reapportion­
ment in giving relief. In addition, some of the 
criteria stressed by the Court as determinative of 
"po litica l question" issues were as applicable to 
Congress as to the states.
In Powell,** the Court clearly markeo out new 
ground. The question presented was the constitu­
tiona lity  of the House of Representatives'decision



to deny a seat to Congressman-elect Powell, despite 
his having fu lfilled the prerequisites specified in 
Article I, Section 2 of the Constitution. Even 
though it  was dealing w ith Congress, and indeed 
w ith  a matter o f internal legislative operation, still 
it  held that the question was a justiciable one, 
involving as it did the traditional judicial function 
of inteipreting the Constitution, and that a newly 
elected Representative could be judged as to 
qualifications only as to  age, citizenship, and 
residence. The Court lim ited itself to declaratory 
relief, saying that the question of whether co­
ercive relief was available against employees of 
Congress was not being decided. But the more 
im portant aspect o f the decision is the Court's 
willingness to  decide, it  stressed the interest of 
voters in having the person they elect take a seat in 
Congrpss. Thus, it looked into the clausa on 
quali cations and found in the text and history 
that Congress was ihe judge of qualifications, but 
only o f the three specified.
It is not easy to say just how these preceoents 
appiy to  judicial review of questions involving a 
constitutional convention under A rtic le V. It can 
be argued that they give three di^erent doctrinal 
models, each leading to a d ifferent set of con­
clusions. We are inclined to a view which seeks to 
reconcile the three cases. Powell may be explained 
on the theory that specially protected constitu­
tional interests are at stake, that the criteria for 
decisions were rather simple, and that an ap­
propriate basis for relief could be found. Baker is 
more complex, but it  did not involve Congress 
directly. The state legislatures had forfeited a right 
to  fina lity  by persistent and flagrant m alapportion­
ments, and one person, one vote supplied a 
judicia lly workable standard (though the latter 
point emerged after Baker). Thus. Coleman may be 
understood as good law so far as it goes, on the 
theory that Congress is d irectly involved, that no 
specially protected interests are mreatened, and 
that the issues are not easily dealt w ith  by the 
Court.
Following this approach to the three cases, some 
tentative conclusions can be drawn for A rtic le  V 
and constitutional conventions. If two-thirds o f the 
state legislatures apply, for example, for a conven­
tion to consider the apportionment of state legisla-
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tures, and Congress refuses to call the convention, 
it is arguable That a Powell situation exists, since 
the purpose of the convention method was to 
enable the states to bring about a change in the 
Constitution even against congressional opposition. 
The question whether Congress is required to act, 
rather than having discretion to  decide, is one very 
similar in quality to the question in Powell. The 
d iff ic u lty  not confronted in Powell is that the 
relief given must probably be far-reaching, possibly 
involving the Court in approving a plan for a 
convention. There are at least two answers. The 
Court might find a way to  lim it itself to a 
declaratory judgment, as it did in Powell, but if it 
must face far-reaching relief, the reapportionment 
cases afford a precedent. In some ways, a plan for a 
convention would present great difficulties for a 
court, but it could make clear that Congress could 
change its plan, simply by acting.49
If one concludes that the courts can require 
Congress to act, one is likely to see the courts as 
able to  answer certa ir ancillary questions of " law ," 
such as whether the state legislatures can bind a 
convention by the lim itations in their applications, 
and whether the state legislatures can force the call 
of an unlim ited convention. Here wo believe 
Congress has a legislative power, w ith in lim its, to 
declare the effects of the states' applications on the 
scope of the convention. Courts should recognize 
that power and vary their review according to 
whether Congress has acted.
Consequently, this Committee strongly favors the 
in troduction in any implementing legislation of a 
lim ited judicial review.* It would not only add 
substantial legitimacy to any use of the convention 
process but it would ease the question of justic i­
ab ility . Moreover, since the process likely would be 
resorted to in order to effect a change opposed by 
vested interests, it  seems highly appropriate that our 
independent judiciary be involved so that it  can 
act, if  necessary, as the arbiter.

In view of the nature o f the controversies that 
might arise under Artic le V, the Committee be­
lieves that there should be several lim its on juu ida l

•A p p c n d i* A  te n  fo r th  tu g g rtt io n t at to  how tuch review m ight 
be p rovided fo r  in S .1272.
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(i) President

consideration. First, a Congressional determination 
should be overturned only if "clearly erroneous." 
This standard recognizes Congress' political role 
and at the same time insures that Congress cannot 
arbitrarily void the convention process.
Second, by lim iting judicial remedies to declara­
to ry  relief, the possibility of actual conflict be­
tween the branches o f government would be 
diminished As Powell illustrated, courts are more 
w illing adjudicate questions w ith "p o lit ica l"  
overtones when not faced w ith the institu tionally 
destructive need to enforce the result.
Third, the in troduction o f judicial review should 
not be allowed to delay the amending process 
unduly. Accordingly, any claim should be raised 
prom ptly so as to result in an early presentation 
and resolution of any dispute. We favor a short 
lim ita tion period combined w ith expedited judicial 
procedures such as the selection of a three-judge 
district court. The possibility of providing original 
jurisdiction in the Supreme Court was rejected for 
several reasons. In itia tion of suit in the Supreme 
Court necessarily escalates the level of the con­
troversy w ithou t regard to  the significance of the 
basic dispute. In addition, three-judge district court 
procedures are better suited to an expedited 
handling o f factual issues.

We do not believe that our recommendation o f ? 
three-judge court is inconsistent w ith the American 
Bar Association's position that the jurisdiction of 
such courts should be sharply curtailed. It seems 
likely that the judicial review provided for w ill 
occur relatively rarely. In those instances when it 
does, the advantages o f three-judge court jurisdic­
tion outweigh the disadvantages which the Associa­
tion has perceived in the existing three-judce court 
jurisdiction. In cases involving national constitu­
tional convention issues, the presence o f three 
judges (including a c ircu it judge) and the direct 
appeal to the Supreme Court are significant advan­
tages over conventional d istrict court procedure.
There is no indication from the text of Artic le V 
that the President is assigned a role in the 
amending process. Article V provides that "C on­
gress" shall propose amendments, call a convention 
for proposing amendments and, in either case, 
choose the mode fo r ratification of amendments.
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Artic le I, Section 7 of the Constitution, however, 
provides that "every Order, Resolution, or Vote to 
which the concurrence of the Senate and House of 
Representatives may be necessary (except on a 
question o f Adjournment) shall be presented to the 
President" for his approval and, if disapproved, 
may be repassed by a two-thirds vote of both 
Houses.

It has, we believe, been regarded as settled that 
amendments proposed by Congress need not be 
presented to the President for his approval. The 
practice originated w ith the first ten amendments, 
which were not submitted to President Washington 
for his approval, and has continued through the 
recently proposed amendment on equality of 
rights. The question of whether the President's 
approval is required was passed on by the Supreme 
Court in Hollingsworth  v. Virginia.50 There, the 
va lid ity of the Eleventh Amendment was attacked 
on the ground that it had "no t been proposed in 
the form  prescribed by the Constitu tion" in that it 
had never been presented to the President. Article 
I, Section 7 was relied upon in support o* *hat 
position. The Attorney General argued Thai 
proposing of amendments was "a substantive act. 
unconnected w ith the ordinary business of legisla­
tion, and not w ith in the policy or terms of 
investing the President w ith a qualified negative on 
the Acts and Resolutions of Congress." It was also 
urged that since a two-thirds vote was necessary for 
both proposing an amendment and overriding a 
presidential veto, no useful purpose would be 
served by a submission to the President in such 
case. It was argued in reply that this was no 
answer, since the reasons assigned by the President 
for his disapproval "m ight be so satisfactory as to 
reduce the m ajority below the constitutional pro­
po rtion ." The Court held that the amendment had 
been properly adopted, Justice Chase stating that 
"the  negative o f the Piesident applies only to the 
ordinary cases of legislation: he has nothing to do 
w ith  the proposition or adoption o f amendments 
to the C onstitu tion ."51 What was not pointed out, 
but could have been, is that had the President's 
approval been found necessary, it would have 
created the anomaly that only amendments pro­
posed by Congress would be subject to the 
requirements inasmuch as Artic le  I, Section 7 by



its terms could not apply to action taken hy a 
national constitutional convention.

Subsequent to Hollingsworth, the question of the 
President's role in the amending process has been 
the subject of discussion in Congress. In 1803 a 
motion in the Senate to submit the Twelfth 
Amendment to the President was defeated.52 In 
1865 the proposed Thirteenth Amendment was 
submitted to  President Lincoln and, apparently 
through an inadvertence, was signed by him. An 
extensive discussion o f his action took place in the 
Senate and a resolution was passed declaring that 
the President's signature was unnecessary, in­
consistent w ith former practice, and should not 
constitute a precedent fo r the fu tu re .53 The fo llow ­
ing year President Andrew Johnson, in a report to 
the Congress w ith respect to the Fourteenth 
Amendme.it, made clear that the steps taken by 
the Executive Branch in submitting the amend­
ment to the state legislatures was "purely m in­
isteria l" and did not com mit the Executive to "an 
approval or a recommendation o f the amend­
m e n t."54 Since that time, no proposed amendment 
has been submitted to the President for his 
approval and no serious question has arisen over 
the valid ity o f amendments for that reason. Thus, 
the Supreme Court could state in 1920 in Hawke 
v. Smith that it was settled "tha t the submission of 
a constitutional amendment did not require the 
action o f the President."

While the "c a ll"  of a convention is obviously a 
d ifferent step from that of proposing an amend­
ment, we do not believe that the President’s 
approval is required. Under Article V applications 
from  two-thirds of the state legislatures must 
precede a call and, as previously noted, Congress' 
duty to issue a call once the conditions have been 
met clearly seems to be a mandatery one. To 
require the President's approval o f a convention 
call, therefore, would add a requirement not 
intended. Not only would it  be inconsistent w ith 
the mandatory nature o f Congress' duty and the 
practice o f non-presidential involvement in the 
congressional process o f in itiating amendments but 
it would make more d ifficu lt any resort to the 
convention method. The approval o f another 
branch of government would be necessary and, if
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not obtained, a two-thirds vote of each House 
would be required before a call could issue. 
Certainly, the parallelism between the two in i­
tiating methods would be altered, in a manner that 
could only thwart the intended purpose of the 
convention process as an ''equal" method of 
in itiating amendments.
While the language of Article I, Section 7 expressly 
provides for only one exception [i.e., an adjourn­
ment vote), it  has been interpreted as not requiring 
presidential approval o f preliminary votes in Con­
gress, or, as noted, the proposal of constitutional 
amendments by Congress, or concurrent resolu­
tions passed by the Senate and the House of 
Representatives fo r a variety o f purposes.* As the 
Supreme Court held in Hollingsworth, Section 7 
applies to  "ordinary cases of legislation" and "has 
no th irg  to do w ith the proposition or adoption of 
amendments to the C onstitu tion." Thus, the use of 
a concurrent resolution by Congress for the issu­
ance of a convention call is in our opinion in 
harmony w ith the generally recognized exceptions 
to Artic le I, Section 7.
We believe that a state governor should have no 
pan in the process by which a state legislature 
applies fo r a convention or ratifies a proposed 
amendment. In reaching this conclusion, we are 
influenced by the fact that Artic le  V speaks of 
"state legislatures" applying for a convention and 
ratifying an amendment proposed by either Con­
gress or a national convention. The Supreme Court 
had occasion to focus on this expression in Hawke

'T h e  concurrent reso lu tion  is used to express " th e  aense o f 
Congress uoan i  given suP iect," W atkins. C .L .. & R id d ick , F.M ., 
Senerr P rocedure: Precedents and Practices 208 (19641: to  express 
" fa c ts , princip les, op in ions, and purposes of the tw o  Houses.”  
Oeschler, L ., Jefferson's M anual and Rules o f  the House o f  
Reoresentatives 185-186 (19691; and to  take a jo in t action 
em oodvm g a m atter w ith in  the lim ite d  scape o f Congress, as, fo r 
instance, to  count the electora l votes, te rm inate  tne e ffective  date of 
some laws, and recall b ills  fro m  the President, Evins, Joe (_.. 
U ndarsnndm g Congress 114 < 19631. W atkins and R id d ic k ,supra at 
206-9. A concurrent reso lu tion  was also used bv Congress in 
declaring that the Fourteen th  A m endm ent should be prom ulgated 
at part o f the C o n s titu tio n  15 S ta r  709-10. O ther uses include 
te rm ina ting  powers delegated to  the President, d irec ting  the 
expenditure  o f m oney appropria ted to  the use o l Congress, and 
preventing reorganization plans taking e ffect unoer general powers 
granted the President to  reorganize executive agencies. For an 
excellent discussion c f such reso lu tions, see S. Rep. No 133S. 54 th  
Cong.. 2d Sesi. (1897).



v. S m ith55 (No. J) in the context of a provision in 
the Ohio Constitution subjecting to a popular 
referendum any ratification of a federal amend­
ment by its legislature. The Court held that this 
requirement was invalid, reasoning that the term 
"legislatures”  had a certain meaning. Said the 
Court: "What it meant when adopted it still means 
for the purpose o f interpretation. A Legislature 
was then the representative body which made the 
laws of the people."56 The ratification of a 
proposed amendment, held the Court, was not "an 
act o f legislation w ith in  the proper sense of the 
w o rd " but simply an expression of assent in which 
"no  legislative action is authorized or required." 
The Court also noted that the power to ra tify  
proposed amendments has its source in the Con 
s titu tion  and. as such, the state law-making proce­
dures are inapplicable.
That the term "Legislature" does not always mean 
the representative body itself was mace clear by 
Smiley v. Holm . 57 That case involved a b ill passed 
by the Minnesota legislature dividing the state into 
congressional districts under Artic le  I, Section ' 
The bill was vetoed by the governor and not 
repassed over his veto. As for the argument that 
the bill was valid because Article I, Section 4 refers 
to the state "Legislatures." the Court stated:

“ The use in the Federal C ons titu tion  o f the same term  
in d iffe re n t re lations does not always im p ly  the same 
fu nc tion  . . . .  Wherever the term ’legislature' is used in 
the C ons titu tion  i t  is necessary to  consider the nature 
o f the particu la r action  in view  . . .  , ' ,ss

The Court found that the governor's participation 
was required because the function in question 
involved the making o f state laws and the veto of 
the governor was an integral part of the state's 
legislative process. In finding that Article I, Section 
4 contemplated the making of laws, the Court 
stated that it provided fo r "a complete code for 
congressional elections" whose requirements 
"w ou ld  be nugatory if  they did not have appro­
priate sanctions." The Court contrasted this func­
tion w ith  the "Legislature's" role as an electoral 
body, as when it chose Senators, and a ratifying 
body, as in the case o f federal amendments.
It is hard to see how the act of applying for a 
convention invoke., the law-making processes of 
the state any more than its act o f ratifying a



Articla V 
Applications 
(i) Content

proposed amendment. If anything, the act of 
ratification is closer to legislation since it is the last 
step before an amendment becomes a fundamental 
part of our law. A convention application, on the 
other hand, is several steps removed. Other states 
must concur, a convention them must be called by 
Congress, and an amendment must be proposed by 
tnat convention. Moreover, a convention applica­
tion, unlike legislation dividing congressional dis 
tricts, ooes not have the force of law or operate 
directly and immediately upon the people of the 
state. From a legal point of view, it would seem to 
be contrary to  Hawke v. Smith and Leser v. 
Garnett to require the governor's participation in 
the application and ratification processes.59
The excic*ion of the governor from  the applica­
tion  and ratit"nation processes also finds support in 
the overwhelm.I.- practice of the states,60 in the 
views of text-writers,61 and in the Supreme Court's 
decision in Hollingsworth  v. Virginia holding that 
the President was excluded from  any role in the 
process by which amendments are proposed by 
Congress.62
A reading of Article V makes clear that an 
application should contain a request to Congress to 
call a national invention that would have the 
authority to propose an amendment to the Con­
stitu tion. An application which simply expressed a 
state's opinion on a given problem or requested 
Congress itself to propose an amendment would 
not be sufficient for purposes o f Article V. Nor 
would an application seem proper if  it called for a 
convention w ith no more authority than to vote a 
specific amendment set fo rth  therein up or down, 
since the convention would be effectively stripped 
of its deliberative function.* A convention should 
have latitude to amend, as Congress does, by 
evaluating and dealing w ith a problem.
On the other hand, an application which expressed 
the result sought by an amendment, such as 
providing for the direct election of t  .j President, 
should be proper since the convention itself would 
be left free to  decide on the terms of the specific

• In  com m enting on the ra tif ic a tio n  process the Suoreme Court 
na ted  in AVaw*e v S m ith  (No. t) . "B o m  methods of ra tifica tio n , bv 
legislatures or conventions, c t l l  (or tc t io n  b y  aelibe iy r  anem- 
6 /ages representative of the people, w h icn  it  wat assur ed w ould 
voice tne w ill o f the peop le ." 253 U.S. ai 226 27 (emphasis aooed).



) Timeliness

amendment necessary to  accomplish that objective. 
We agree w ith  the suggestion that it should not be 
necessary that each application be identical or 
propose similar changes in the same subject mat­
ter.63
In order to determine whether the requisite agree­
ment among the states is present, it would seem 
useful fo r congressional legislation to require a 
state legislature to list in its application all state 
applications in effect on the date of its adoption 
whose subject or subjects it considers to  be 
substantially the same. Ey requiring a state legisla­
ture to express the purpose of its application in 
relation to those already received, Congress would 
have additional guidance in rendering its deter­
mination. Any such requirement, we believe, 
should be written in a way that would permit an 
application to be counted even though the state 
involved might have inadvertently but in good faith 
failed to identify similar applications in effect.
In Dillon  v. Gloss, the Court upneld the fixing by 
Congress o f a period during which ratification of a 
proposed amendment must be accomplished. In 
reaching that conclusion the Court stated that "the 
fair inference or implication from Artic le V is tnat 
the ratification must be w ith in some reasonable 
time after prooosai, which Congress is free to f ix .”  
The Court observeo tnat

'as ra tif ica tio n  is but the expression o f the approbation 
o f the people and is to  be effective wnen had 'n 
th ree-fourths o f the States, there is a fa ir im p lica tion  
tha t it  m ust be su ffic ien tly  conum poraneous in that 
num ber o f States to re flect the w ill f the people in all 
sections at re lative ly the same period, w hich o f course 
ra tif ica tio n  scattered through a long series of years 
w ou ld  no t do .” 04

We believe the reasoning of Dillon  v. Gioss to be 
equally applicable to state applications for a 
national constitutional convention. The convening 
of a conventioi. to deal w ith a certain matter 
certainly should reflect the "w iil o f the people in 
all sections at relatively the same period In
the absence of a uniform  rule, the timeliness cr 
untimeliness of state applications would varv, it 
seems, from  case to case. It would involve, as the 
Supreme Court suggested w ith respect to the 
ratification area in Coleman v. Miller, a considera­
tion o f "po litica l, social and economic conditions

31



(iii) Withdrawal 
of
Applications

32

which have prevailed during the period since the 
submission of the [applications] , .  . , " 65
A uniform  rule, as in the case of ratification of 
proposed amendments since 1918,66 would add 
certainty and avoid the type of confusion which 
surrounded the apportionment applications. Any 
rule adopted, however, must take into account the 
fact that some state legislatures do not meet every 
year and that in many states the legislative sessions 
end early in the year.
Although the suggestion of a seven year period is 
consistent w ith that prescribed for the ratification 
of recent proposed constitutional amendments, it 
can be argued that such a period is too long for the 
calling of a constitutional conyention, since a long 
series of years would likely be involved before an 
amendment could be adopted. A shorter period of 
time might more accurately reflect the w ill of the 
people at a given point in time. Moreover, at this 
time in our history when social, economic and 
political changes frequently occur, a long period of 
time might be undesirable. On the other hand, a 
period such as four years would give states which 
adopted an application in the th ird  and fourth year 
little  opportun ity to withdraw it on the basis of 
further reflection. This is emphasized when con­
sideration is given to  the fact that a number oi 
state legislatures do not meet every year. Hence, a 
longer period does afford more opportunity for 
reflection on botn the submission and withdrawal 
of an application. It also enables the people at the 
time of state legislative elections to express their 
views. Of course, whatever the period it m2y be 
expended by the filing  of a new proposal.
The Committee feels that some lim ita tion is 
necessary and desirable but takes no position on 
Tne exact time except it believes that either four or 
seven years would be reasonable and that a con­
gressional determination as to either period snould 
be accepted.
There is no law dealing squarely w ith the question 
of whether a state may withdraw an application 
seeking a constitutional convention, although some 
commentators have suggestec thai a withdrawal is 
o f no effect.67 The desirability of having a rule on 
the subject is underscored by the fact tnat state 
legislatures have attempted to withdraw applica-
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tions, particularly during the two most recent cases 
where a large number of state legislatures sought a 
convention on a specific issue.* As a result, 
uncertainty and confusion have arisen as to the 
proper treatment of such applications.
During the Senate debates of October 1971 on 
S.215, no one suggested any lim ita tion on the 
power to w ithdraw up to the time that the 
legislatures of two-thirds o f the states had sub­
m itted proposals. Since a convention should reflect 
a "contemporaneously-felt need" that it take place, 
we th ink there should be no such lim ita tion. In 
view of the importance and comparatively per­
manent nature o f an amendment, it seems desirable 
that state legislatures be able to set a<ide applica­
tions that may have been hastily submined or that 
no longer reflect the social, economic and political 
factors in effect when the applications were origi­
nally adopted. We believe Congress has the power 
to so provide.
From a slightly different point of view, the power 
to w ithdraw implies the power to change and this 
relates directly to the question of determining 
whether two-thirds of the state legislatures have 
applied for a convention to consider the same 
subject. A state may wish to say specifically 
througn its legislature that it does or does not agree 
that its proposal covers the same subject as that of 
other state p ro p o lis . The Committee feels that 
this power is desirable.
Finally, we can see no problem with respect to a 
state changing a refusal to request a convention to 
a proposal for such a convention. A ll states, of 
course, have rules of one sort or another which 
restrict the time at which a once-cefeated proposi­
tion can be again presented. If these rules were to 
apply to the call of a federal convention and 
operate in a burdensome manner, their validity 
would be questionable under Hawke v. Smith.

The We believe it of fundamental importance that a
Article V constitutional convention be representative o f the
Convention people of the country. This is especially so wnen it

(i) Election is borne in mind th3t the method was intended to
o f make available to the "people”  a means of rem-
Delegates edying abuses by the national government. If the

• T h j i  i .  tf>t r t iD o o r t io n rw n t jn o  ' j»  l im i | j | io n  lOdiCJtiO 'M

13



convention is to be “ responsive" to the people, 
then the structure most appropriate to the conven­
tion is one representative of the people. This, we 
believe, can only mean an election o f convention 
delegates by the people. An election would help 
assure public confidence in the c ^v a n tio n  process 
by generating a discussion of tne constitutional 
change sought and affording the peop e the 
opportunity to express themselves to the future 
delegates.
Although there are no direct precedents in point, 
there is authority and substantial reason for con­
cluding, as we do, that the one-person, one-vote 
rule is applicable to a national constitutional 
convention. In Hadley v. Junior College District, 
the Supreme Court held that the rule applied in the 
selection of people who carry on governmental 
functions.68 While s recent decision, affirmed 
w ithout opinion by the Supreme Court, held that 
elections for the judiciary are exempt from the 
rule, the lower court stated that "judges do not 
represent people."69 Convention delegates, how­
ever, would represent people as well as perform a 
fundamental governmental function. As a West 
Virginia Supreme Court observed w ith respect to a 
state constitutional convention: "(E jv e n  thougn a 
constitutional convention may not precisely fit 
into one of the three branches of government, it is 
such an essential incident o f government that every 
citizen should be entitled to equal representation 
there in ."70 Other decisions involving conventions 
differ as to  whether the apportionment of a state 
constitutional convention must meet constitutional 
standards.7'

Of course, the state reapportionment decisions are 
grounded in the equal protection clause o f the 
Fourteenth Amendment and the congressional 
decision in Wesberry v. Sanders' : was founcec on 
Artic le  I, Section 2. Federal legislation providing 
for a national constitutional convention would be 
subject to neither of these clauses but rather to the 
F ifth  Amendment. Yet the concept of equal 
protection is obviously related to due process and 
has been so reflected in decisions under the Fifth 
am endment.73

Assuming compliance w ith  the one-person, one- 
vote rule is necessary, as we believe it is. what



standards would apply? While the early cases spoke 
in terms of strict population equality, recent cases 
have accepted deviations from this standard. In 
Mahan v. Howell, the Supreme Court accepted 
deviations of up to 16.4% because the state 
apportionm ent plan was deliberately drawn to 
conform  to existing political subdivisions which, 
the Court felt, formed a more natural bat's for 
d istricting so as to represent the interests o f the 
people involved.74 In Abate v. Mundt the Court 
upheld a plan for a county board of supervisors 
which produced a tota l deviation of 11.9%. "s It 
did so on the basis o f the long history of dual 
personnel in county and town government and the 
lack o f built-in  bias tending to favor a particular 
politica l interest or geographic area.
Elaborating its views on one person, one vote, the 
Comm iiiee believes that a system of voting by 
states at a convention, while patterned after the 
original Constitutional Convention, would be un­
constitutional as well as undemocratic and archaic. 
While it was appropriate before tne adoption o f the 
Constitution, at a time when the states were 
essentially independent, there can be no justifica­
tion for such a system today. Aside from the 
contingent election feature of our electoral college 
system, which has received nearly universal con­
demnation as being anachronistic, we are not aware 
o f any precedent which would support such 3 

system today. A system o f voting by states would 
make it possible for states representing one-sixth of 
the population to propose a constitutional amend­
ment. Plainly, there should be a broad representa­
tion and popular participation at any convention.

While the representation provisions of S. 11.72 
allowing each state as many delegates as it  has 
Senators and Representatives in Congress are pre­
ferable to a system of voting by states, it is 
seriously questionable whether that structure 
wouid be found constitutional because of the great 
voting weight it would give to people of one state 
over the people o f another.* It can be argued that 
a representation system in a convention which 
parallels the structure in Congress does not violate

*U te  O l i n  e lK to r i i< o l i * < j f  tyoe  < o rm u l4 w o u ld  m e in  t h u  15 
i t a t e i  w o u ld  be o v e rre p re te n trd  b y  5 0  pe rcen t o r m o re , w i tn  tne 
re p re s e n ta t io n  n t in q  to  do se  to  375  P ercent »or A l | i « j  C J I ' fo r n i j ,  
On tn e  O tner h jn d .  w o u ld  B« u n oe rreo resen teo  OV n e w ly  30  p e rce n t

CS



due process, since Congress is the only other body 
authorized by the Constitution to propose con­
stitutional amendments. On the other hand, repre­
sentation in the Congress and the electoral college 
are exp lic it parts of the Constitution, arrived at as 
a result o f compromises at the Constitutional 
Convention of 1787. It does not necessarily follow 
that apportionment plans based on such models are 
therefore constitutional. On the contrary, the 
reapportionment decisions make clear that state 
plans which deviate from the principle of equal 
representation for equal numbers are unconstitu­
tional. As the Supreme Court stated in Kirkpatrick  
v. Preisler-.

"E q ua l representation fo r equal numbers o f people is a 
p rinc ip le  designed to  prevent debasement o f voting 
power and d im inu tion  of access to  elected representa­
tives. To le ra tion  o f even small deviations detracts from  
these purposes. " 74

In our view, a system allotting to each state a 
number o f delegates equal to its representation in 
the House of Representa.ives should be an ac­
ceptable compliance w ith one-person, one-vote 
standards.* We reach this conclusion recognizing 
that there would be population deviations of up to 
50% arising from the fact that each state would be 
entitled to a delegate regardless of population. It 
would be possible to make the populations sub­
stantially equal by redistricting the entire country 
regardless of state boundaries or by giving Alaska 
one vote and having every other state elect at large 
a m ultip le of 300,000 representing its population 
or redistrict each state on the new population 
u n it.77 None of these methods, however, seems 
feasible or realistic. The time and expense involved 
in the creation and utilization o f entirely new 
district lines for one election, esp^ ia lly  since state 
election machinery is readily available, is one 
factor to  be weighed. Another is the d ifficu lty  of 
creating districts crossing state lines which would 
adequately represent constituents from both states. 
There is also the natural interest of the voter in 
remaining w ith in h *tate. Furthermore, the dual 
nature o f our political system strongly supports tne 
position that state boundaries be respected. Abate

• We n»v» n o t ttutJieo me O it tn e i o f C o iu m ou  a u e itio n , n tnougn 
tw  note IM il in *  D itV ic t doe i not n *v* a ro l*  m in *  congrem onai 
m rtn o d  of in itia tin g  am endm ent! or in  tn *  ra tif ica tio n  p ro c t t i



(iii) Members 
of
Congress
as
Delegates

Ratification

v. Mundt, although distinguishable regarding ap­
portionment of a local legislative body, suggests an 
analogy on a federal level. The rationale of the 
Court in upholding ihe legislative districts w ith in 
counties drawn to preserve the integrity of the 
towns, w ith the minimum deviation possible, could 
be applicable to apportionment o f a convention. 
The functional interdependence and the coordina­
tion of the federal and state governments and the 
fundamental nature o f the dual system in our 
government parallel the relationship between the 
county and towns in Abate. Appropriate respect 
for the integrity o f the states would seem to justify  
an exception to strict equality which would assure 
each state at least one delegate. Thus, a system 
based on the allocation o f Representatives in 
Congress would afford maximum representation 
w ith in  that structure.
We cannot discern any federal constitutional bar 
against a member of Congress serving as a delegate 
to a national constitutional convention. We dn not 
believe that the provision of Article I, Section 6 
prohib iting congressmen from holding offices un­
der the United States would be held applicable to 
service as a convention delegate. The available 
precedents suggest that an "o ffice  of the United 
States'* must be created under the appointive 
provisions of Article I I 78 or involve duties and 
functions in one of the three branches of govern­
ment which, if accepted by a member of Congress, 
would constitute an encroachment on the principle 
o f separation of powers underlying our govern­
mental system.79 It is hard to see how a state- 
elected delegate to  a national constitutional con­
vention is w ith in the contemplation of this 
provision. It is noteworthy in this regard that 
several delegates to  the Constitutional Convention 
o f 1787 were members of the Continental Congress 
and that the Articles o f Confederation contained a 
clause similar to Article I, Section 6.
We express no position on the policy question 
presented, or on the applicability and valid ity of 
any state constitutional bars against members of 
Congress simultaneously serving in other positions.
As part o f our study, the Committee has con­
sidered the advisability of including in any statute 
implementing the convention method a rule as to
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whether a state should be able to rescind its 
ratification of a proposed amendment or withdrew 
a rejection vote. In view of the confusion and 
uncertainty which exists w ith  respect to these 
matters, we believe that a uniform  rule would be 
highly desirable.
The d ifficu lt legal and policy question is whether a 
state can withdraw a ra tification of a proposed 
amendment. There is a view that Article V en­
visions only affirmative acts and that once the act 
of ratification has taken place in a state, that state 
has exhausted its power w ith  respect to the 
amendment in auestton.80 In support, it is pointed 
out that wherr the convention method of ratifica­
tion is cnosen, tne state constitutional convention 
would not I- »ve the ab ility  to W itndraw its ratifica­
tion after it nad disbanded. Consequently, it is 
suggested that a state legislature does not have the 
power to  withdraw a ratification vote. This sugges­
tion has found support in a few state court 
decisions81 and in the action o f Congress declaring 
the ra tifica 'ion of the Fourteenth Amendment 
valid desoite ratification rejections in two o f the 
states making up the three-fourths.
On the other hand, Artic le V gives Congress tne 
power to select the method of ratification and the 
Supreme Court has made clear that this power 
carries w ith it the power to  adopt reasonable 
regulations w ith resDect to  the ratification process. 
We do not regard past precedent as controlling but 
rather feel that the principle of seeking an agree­
ment o f public support espoused i 1 Dillon  v. Gioss 
and the importance and comparatively permanent 
nature of an amendment more cogently argue in 
support of a rule perm itting a state to change its 
position either way until three-fourths of tne states 
have fina lly  ra tified .*81

*T h e ie  vie*vi o f the C om m ittee  are in aeco.-o w ith  the rule whien 
it  e xp re itco  in S.127? m d  i t i  p re o e c e iio i, S.21S. w n icn  wat 
una m m o u iiy  pasted by the Senate ir  O c to p e i 1971 See 4
mjori

33



Conclusion

Much o f the past discussion on the convention 
method of in itia ting amendments has taken place 
concurrently with a lively discussion of the partic­
ular issue sought to be brought before a conven­
tion . As a result, the method itself has become 
clouded by uncertainty and controversy and a t­
tempted utilization o f it  has been viewed by some 
as not only an assault on the congressional methoa 
of in itia ting amendments but as unleashing a 
dangerous and radical force in our system. Our 
two-year study of the subject has lea us to 
conclude that a national constitutional convention 
can be channeled so as not to be a force of that 
kind but rather an orderly mechanism of effecting 
constitutional change when circumstances require 
its use. The charge of radicalism does a disservice 
to the ab ility  of the states and people to act 
responsibly when dealing w ith tne Constitution.
We do not mean to suggest in any way that the 
congressional method of in itia ting amendments has 
not been satisfactory or, for that matter, that it is 
not to be preferred. We do mean to suggest that so 
long as the convention method of proposing 
amendments is a pan o f our Constitution, it is 
proper to establish procedures for its implementa­
tion and improper to place unncessary and unin­
tended obstacles in the way of its use. As was 
statec by the Senate Judiciary Committee, w ith 
which we agree:

'T h e  com m ittee  oelieves tha t tne responsib ility  of 
Congress under the C o n s titu tio n  is tc enact legislation 
w hicn makes artic le  V m eaningful. This responsib ility  
dictates tha t legislation im plem enting the artic le  should 
n o t be fo rm ula ted  w ith  the ob jective of m aking tne 
C onvention route a dead le tter by placing insurm ount­
able procedural obsta-'es in us way. Nor on the other 
hand should Congress, in tne guise of im plem enting
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legislation, create procedures designed to  fa c ilita te  the 
aoop tion  o f any particu lar constitu tiona l change. " 83

The in tegrity o f our system requires that when the 
convention method is properly resorted to, it be 
allowed to function as intended.

Respectfully submitted,
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Conventions 1-3 (19171.

‘ See A S tu rm . T h irty  Years o f  State C o n s titu tion  Making: 
1938-1368. at 51-30. 132-37 (N ationa l M unicipa l League 19701.

’ 369 U.S. 186 (1962)
*3 7 7  U.S. 533 (19641.
'S ee  3 lack, "T h e  Proposed Am endm ent o l A rtic le  V A Threat 

ened Oisaster," 72 Yale L.J. 957 (1963). Fensterwaid. ‘C onstitu ­
tiona l Law The States and tne Am ending Process -  A R e o iy . ' 46 
A 8 .A.J. 717 1960). Oberst, “ The Genesis of tne Three States- 
R ights Am endments o< 1963." 39 N otre  Oame Lawyer 644 119641 
Shananan, "Proposed C onstitu tiona l Am endments. They W ill 
Strengthen Federal-State R elations." 49 A .3 .A .J . 631 (19631

‘ See American Enterprise Ins titu te . A  C m ven tton  to  A m end tne 
C o n s titu tio n : Questions Involved in Calling a Convention Upon 
A pp lica tions  b y  State Legislatures (Special Analysis No. 5. 19671.

* See M artin , "T h e  A pp lica tion  Clause of A rtic le  F ive ," 85 Pol 
Set. Q. 616, 626 11970).

10Ervin, "Proposed Legislation to Im oiem ent tne Convention 
M ethod  of Am ending the C o n s titu tio n ," 66 M ien. L. nev. 375. 378 
11968).

"S e e  Hearings on S. 2307 Before the Subcom m  on Separation of 
Powers o f the Senate Comm on the Jud ic ia ry, 90 tn  Cong . 1st Sets 
(1967); S. Rep. No. 336, 92nd Cong., 1st Sets (1971); 117 Cong. 
Rec. 36303-06 (1971).

" T h e  lite ra tu re  in th is fie ld  deais w ith  various proposals ’O 
“ re fo rm " A rtic le  V by easing, restricting , or otnerwise a ltering ine 
means o f proposing an endments to  the C ons titu tion  through the 
convention m etnod. See, e.g., L. O rfie ld . The Am enom g o f  the 
Federal C ons t.tu tion , Chao. V I (1942); McCleskey. “ A long me 
M idw ay Some Thoughts on Dem ocratic C ons titu tion -A m end ing ," 
66 M ien L. Rev. 1001,1 0 1 2 -1 6 (1 96 8 ).

" O n  the o ther hand, some have suggested that state legislatures 
w ill be less lik e ly  to  seek a national cons titu tiona l convention if 
they are more aware of tne risks and uncerta inties of tne convention 
m ethod. See, e.g.. Buckw aiter, "C o n s titu tio n a l C onventions and 
State Legis lators," 20 J. Pub, Law 543 (1971).

II J. Wheeler, supra note 3, at «v There have been occasions on 
w hich state cons titu tio n a l conventions have successfully e«ceeoeo 
lim ita tio n s  placed noon them. C onventions m Georgia (17891, 
Illin o is  11862 and 18691, Pennsylvania (1872). Alao.' ma 119011 ano 
M ichigan 11907) a ll v io la ted legislative directives -  either proceour-

41



al, substantive. or bo tn . See R. Hoar,xupra  note 3, at 111-115.
The V irg in ia  Convention ot 1901 and the K entucky Convention 

ot 1890 b o th  w rote maior changes in suffrage in to  then creations, 
and then proclaim ed the new co n s titu tio n ! at law w itn o u t hold ing 
the legislatively mandated popular referenda. (Referenda conducted 
under the suffrage provisions o f the old constitu tions w ou ld  have 
resulted in disapproval o f the new instruments.)

"  A rtic le  1, § 5. of the C ons titu tion  gives the House ot 
Representatives the a u th o rity  to  judge challenges to the e lection of 
its members. Since 1798, the House has seen ( it to exercise this 
power through procedure! enacted in to  law A ct o ' Jan. 23. 1798. 
Ch. 8 . 1 S ta t. 537 Subseauent m od ifica tions of th a i law appear in 2 
U.S.C. §§ 201-226 (19701. Precedents for the use of th is class of 
legislation, oespite recognition  that the rules enacted by one 
Congress in this area cannot b ind a successor Congress, may be 
found in 1 H inds. Precedents o f  the House o f  Representatives 6 S 
6 8 0 .7 1 9 .8 3 3 (1 9 0 7 ),

In 1969 Congress passed the federa l Contesied Elections A c t. 2 
U.S.C. § § 381-96 (1970), In  the House Report Accom panying tnat 
legislation appeared the fo llow ing :

E lection  contests affect b o th  the in teg rity  of the elected process 
end of the legislative process. E lection challenges may in terfere 
w ith  the discharge of pub lic  duties by elected representatives 
and d is rup t the normal operations of the Congress It is 
essential, therefore, that such contests be determ ined by the 
House under modern procedures w hich provide e ffic ie n t, ex­
ped itious processing o l tne cases and a fu ll o p p o rtu n ity  lo r  bo th  
parties to  be heard H.R. Rep. No 569. 91st Cong., 1st Sess. 3 
(19691

S im ila rly . Congress decided in 1877 to  establish procedures fo r 
handling electora l vote disputes fo r President rather than adopt ad 
hoc procedures, as it  d id  in 1876 to  resolve th t Presioennai e lection 
dispute o l m at year Thai ad hoc resolution led to  a great deal of 
c r itic ism  o< Congress, as many fe lt the issue had been decided on the 
basis o( p o litica l bias rather than (acts See generally 3 U.S.C. 5 15 
(19701. Rosenpioom . A  H is to ry  o f  Presidential E lections 243 
(1965)

14 The Federalist No. 43. supra note 2.
11J. Jameson, A Treatise on C onstitu tiona l Conventions: Their 

H is to ry . Powers, and Modes o f Proceeding 6 585. at 634 ( 4 tn  ed 
1887), cued  w ith  approval in D illo n  v C lo u . 256 U.S 368. 375 
(19211.

14 The Federalist No. 43 . supra note 2, at 204
'*1  The Records o f  the Federal Convention o l 1787, at 22 

(Fa rranded . 1937) (hereinafter cited as Farrand).
” 2 Id . 188 (emphasis added).
"W e tn fe ld . “ Power o t CPngrets over State R a tify ing  Conven. 

tio n s ."  51 Harv t_. Rev. 473. 431 (19331
112 Farrand  558
" I d .  559.
” 16 629.
” 16. 629. 630
u The Federalist No 85. at 403 IH a llow e ll; Masters, Sm ith & Co. 

ed. 18521 (A . H a m ilton ).
” T Cooley. The General Principles o f  C ons titu tiona l Law  in the 

U n ite d  States o f  Am erica 15 (2d ed. 1891)
"G e o rg ia , Massachusetts. New Hampshire, and Pennsylvania 

provided to r amendments by convention. Delaware, M aryland and 
South C arolina orowioed m ethods o( amendm ent, but not th rough 
conventions: New Je ri»y , New Y o rk . N o rth  Carolina and V irg in ia  
lacked any provisions fo r amendment; jn d  C onnecticu t and Rhooe 
Island d io  not adopt cons titu tions  at that tim e. The con s titu tio n  o l 
V e rm on t (tnen  considered 1 te rr ito ry )  provided for amendments 
through convention. W ein fe ld , suprr. note 21. at 479



” Ga. Const. a rt. UX111 (1777), at 1 3. Poore, 77te Federal and 
State C onstitu tions, Colonial Charters, and Other Organic Laws o f 
the U n ited  States 333 (13781 (here inafter citeo as P o o re l.

,0Pa. Const. $ 47 11776), at 2 Poore 1548 V erm on t ; C o n s titu ­
tion  o f 1 786 contained a similar amending article.

Jl "D ocum ents  Illustra tive  o l the Form ation  o i the U n ion  oI the 
A m erican States," H. Ooc. No. 398, 69th Cong.. 1st Sess. 41-43 
(1927).

11 A . S tu rm , M ethods o f  State C ons titu tion a l R eform  102 119541; 
R. Hoar, supra no te  3, at 71, 120-1; Dodd. “ Stats C onstitu tiona l 
C onventions and State Legislative Pow er," 2 Vand, L. Rev 27
(1948). The fo llo w in g  state cases support the proposition- O pin ion  
o f  the Justices, 264 A .2d 342 (Del 1970); Chenauir v. Carter, 332 
S.W.2d 623 IK y . 1960); S tate v. A m erican Sugar R e fin ing  Co., 137 
La. 407. 63 So 742 (19151; O pin ion o f  the Justices. 60 Mass. (6 
Cusn.) 573 (1833). £ rw m  v. Nolan, 230 Mo. 401. 217 S.W. 837
(1920); Srare ex re/. Kvaalen v. G rayou l, 496 P.2d 1127 (M ont. 
1972); W ood's Appea l, 75 Pa. 59 (1374); Wells v. Bam. 75 Pa. 39 
(1373); In  re O p in ion  o f  the Governor, 55 R .l. 56. 173 A . 433 
(19351; Cummings v. Beeler, 189 Tenn. 151. 223 S.W.2d 313
(1949 ); Q uin lan v. H ouston and Texas Central Ry. Co., 89 Tex. 
3 5 6 . 34 S.W. 738 (1896); Staples v. G ilm er, 183 Va. 613. 33S .E .2d  
153, 158 A .L .R . 495 (1945). See A n n o t. "Power of state legislature 
to  lim it  the Dower o f a state cons titu tiona l convention ." 158 A .L .R . 
512 (1945).

J) Roger Hoar has exoressed it  this w av:
|T | here w ould be no convention unless the oeooie voted 
a ffirm a tive ly , tha t an a ffirm ative  vote w ou ld  result in hold ing 
exactly the sort o f convention in  every detail o rovioed in tne 
act. and tnat the peooie are presumed to  snow  tne terms of tne 
act under wm cn they vote. The conclusion drawn fro m  this is 
m at tne convention act m its every detail -s enacted ov ine 
oeooie voting under it  R. Hoar, supra note 3. at 71.

" S ta te  v. Am erican Sugar Re/inm g Com pany, 137 La. 407. 415. 
68 So. 742, 745 (1915).

" S ta te  ex ret. McCreaoy v. H un t, ^ j  S.C. (2 H ill's  L a w l 1.271 
(1834).

“ Nearly 15!4 o l me tota l number o f state constitu tiona l 
conventions called I *■ been substantively lim ited  in one or more 
respects. The lim ttec  ••s tric ted  state cons titu tiona l convention 
has been used freauentlv n.ee W orld War I I .  See A. S tu rm , supra 
note 4. at 56-60, 113' . S turm . "S ta te  C ons titu tions  and
C onstitu tiona l Revision, ’0 -1971 ," in C ouncil o f S late G ov'ts,
The B ook o f  the States. ’-197S. at 20 (1972).

” 25 6  U.S. 363 (1921
“ 258 U.S. 1 00 (19221, where the C ourt stated: "Sue the fu n c tion  

o f a state legislature in ra tify in g  a oroDOsed amendment to  the 
Federal C o n s titu tion , like the func tion  o f Congress in orooosmg the 
am endm ent, is a federal fu n c tion  derived from  the Federal 
C o n s titu tion ; and it  transcends any lim ita tio ns  sought to  be mnoosed 
by tne people o f a S ta te ."

” As Justice Fe lix  F rank fu rte r has observed: " i  e h is to ry  of 
Am erican freedom  is, in no small measure, the h is tory o f proce- 
du ie .”  M alinsk i v. New York, 324 U.S. 401 , 414 (1945). I t  is not 
surorising, therefore, tnat procedural lim ita tio ns  on conventions 
have been invalidated. See Carton v. Secretary o f Stare, 151 Mien 
337. 115 N.W. 429 (19081; G oodrich v. M oore. 2 M inn. 61 (1858). 
See also Jameson, supra note 17. at 364; D odd, supra note 32. at 
31. 33.

** A num ber o f the Congressional Acts p rov id ing fo r te rr ito ria l 
conventions d id  prescribe that the convention must determ ine by a 
m a ion ty  o f the w nole  num oer o f delegates w hether it was expedient 
fo r tne te rr ito ry  to fo rm  a cons titu tion  and State governm ent. No 
such requ irem ent, however, was imposed on the conventions in the ir
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w ork of fram ing  such constitu tions and governments See, e.g., Act 
of A p r il 30, 1802, ch. 40, 1 Stat 173 (O hio), Act o l Feb 20, 1811. 
ch 21. 3 S lat 641 (Lou is iana l, A c t o f Ju ly  16. 1894, ch 13 8 .2 8  
Stat 107 (U tah); A ct o f June 16. 1906, ch 3335 . 34 S tat. 267 
O klahom al.

Am ong those few  state constitu tiona l conventions, for w hich the 
vote needed to govern convention proceedings was established in 
enabling legislation were the 1967 Pennsv'vama convention, and 
the New Jersey conventions of 1947 and 1966 Set Law of March 
16. 1967, ch. 2 11967) Pa. Laws 2; A c t o f Feo. 17. 1947. ch 8 . 
11947) N.J. Laws 24; Act of May 10. 1965. ch. 43. (19651 N.J. 
Laws 101.

When Congress reauired that the T w en ty .F irs t Am endment 
(ending P ro h ib itio n ) be ra tified  by state conventions, rather than 
legislatures, fo rty -th re e  states enacted legislation provid ing fo r such 
conventions T h ir ty - tw o  of those enabling acts established the vote 
required o f convention delegates fo r ra tifica tio n ; enner a m aiority  
of those delegates present and voting (e.g.. New M exico and N orth  
C arolina — such acts a lto  established a m in im um  quorum ) or a 
m a io r ity  of the to ta l number o f delegates [e.g. C a lifo rn ia  and 
I llin o is ). Irj no case was the reauirement greater than a m a jo rity  of 
the to ta l num ber of delegates. See E. B row n. R a tifica tio n  o f  We 
Tw en ty -F irs t A m endm en t to the C ons titu tion  o f  the U n ited  States: 
State C onvention  Records and Laws 515-701 11938)

41 To be noted is Gerry's c ritic ism  of the August 30. 1787 
prooosal. to e c ifica lly , his observation that a "m a io r ity "  of the states 
m ight b ind  the coun try  in the convention contem plated by that 
proposal See pp 12-13. supra. G e rry 'i critic ism  eventually led to 
the inc lus ion  ot ra tit ic a tio n  requirements See W emteld. supra note 
21. at 482 -483

" 7 4  U.S. (7 Wall 1 506 118691. c ritic ize d  in C lidden Co. v 
Z d a n o k , 370 U S . 530. 605 n 1 1 (1962) (Dou-ias. J.. dissennngi

41See Strong. "Three  L itt le  Woras and What They D id n 't Seem to 
M ean." 59 A .B .A .J  29 (19731. See generally Fairman. "Reeonstr 
u n io n  and R eunion, 1864-88." in V I H is to ry  o f the Supreme Court 
o f  the U n ite d  States 433-514 (Freund ed. 19711.

“ The cases are U n ite d  States v Sprague. 2E2 U.S 716 (1931). 
Leser v. G arne tt, 253 U.S. 130 119221. D illo n  v. Gloss. 256 U.S. 353
(1921); N a tio n a l P ro h ib itio n  Cases. 223 U.S. 350 (1920), Hawxe v 
S m ith  (No. I I .  253  U.S. 221 (19201; H o llingsw orth  v. V irg in ia . 3 
U.S. (3 Dali.) 378 (17981.

41307 U.S. 433  (19391.
“ 369 U.S. 186 (1962).
" I d .  217 .
44 395 U.S. 486  (1969).
44See B u n e rw o rth  v. Dempsey. 237 F. S jo p  J02 (D Conn 

1965). invc 'vm g a court-ordered state cons titu tiona l convention on 
the suoiect of rra o o o rtio n m e n t Cf. S ixty-Sevenm  M innesota State 
Senate v.B eens, 406  U.S 187 (1972).

" 3  U.S. (3 D a li.) 378 (1798).
41 Id . 380  n .la ).
‘ ’ I l l  Jou rna l o f the Senate 323 (18031 (m onon defeated by a vote 

o f 23 to  7).
“ Cong. G lobe. 38 th  Cong , 2d Sess 629-33 (1865) Four years 

earlier a proposed amendment on slavery was presented to  and 
signed bv President Buchanan No discussion took place m  Congress 
concerning th is action and the proposed amendment was never 
ra tifted .

“ V ! J. R ich jrd so n , A  C om pila tion  o f  the Messages and Papers o f 
the Presidents. 1789-1897. H  391 -3 9 2 (1 8 9 7 ).

“ 25 3  U.S. 221 (19201.
14 Id . 227,
“ 285 U.S 355 (1932)
“ Id  3 6 5 .3 6 6



"S e e  Coleman v. M ille r, 146 Kan. 290. 71 P 2d o18 (19371. a i l ’d. 
307 U.S. 433 11939), uDnolding the right o l a lieu tenant governor 
to  cast the tie-breaking vote in the state senate on the ra tif ica tio n  ol 
the proposed ch ild  labor amendment, In  a ffirm in g , the U nited 
States Supreme C ou rt expressed no op in ion  as to the p rop rie ty  of 
the lieu tenant governor’s pa rtic ipa tion .

' “ The results of a questionnaire-type in q u iry  w hich we sent to  the 
f i f t y  states indicate that a substantial m a ion ty  exclude the governor 
fro m  p a rtic ip a tio n  and that in a number tha t indude h im  it is not 
clear w hether his inclusion is simply a m atter of fo rm . H is to rica lly , 
i t  appears that the governor generally has n o t piaved a role in these 
processes, although there are exceptions to  this rule. See Myers, 
"T h e  Process of C ons titu tiona l A m endm ent," S. Doc. No. 314, 76th 
Cong., 3rd  Sess, 18 n.47 I1 9 40 I, wherein it  is stated that governors 
gave 44 aoorovals in  the ra tifica tio n s  of 15 amendments Whether 
the approvals were sim oly a m atter c f  fo rm  or were required as a 
m a tte r o f state law n n o t clear In several eases there were 
guberna to ria l vetoes of ra tifica tions , inc lud ing  tne governor of New 
H am pshire 's attem pted veto of his state’s ra tif ica tio n  o f the tw e lfth  
am endm ent.

“  H . Am es. "T h e  Prooosed Am endments to  the C o n s titu tion  of 
the  U n ited  States During the F irst C entu ry o f Its H is to ry ,"  H, Ooc, 
N o. 353 , p t. 2, 54 th  Cong., 2d Sess. 298 (1897). Bonfie ld. 
"P ro po s in g  C onstitu tiona l Am endm ents by Convention, Some 
P rob lem s," 39 N o tre  Dame Lawyer (5 9  , 664-65 (19641, Buck- 
w a ite r, supra note 13, at 551: B rick fie ld . S ta ff o f House C om m ittee 
on the Jud ic ia ry . 85 th  Cong.. 1st Sess., "P roblem s Relating to  a 
Federal C o n s titu tion a l C onven tion " 7-9 (Com m  P rin t 1957); Note, 
"P rooosm g Am endments to  the U nited States C ons titu tion  oy 
C o n ve n tion ,’ ’ 70 Harv. L. Rev. 1067. 1075 (19571. 3 u t  compare 69 
Op A t t ’ y Gen. o l O kla. 200  (1969). in 115 Cono. Rec. 227S0 
(19691, w ith  In  re O p in ion  o f  the Justices, 118 Maine 5 4 4 . 107 A. 
673 (1919). See generally D odd, The Revision and A m endm ent o f 
S tate C on s titu tion s  148-55 (1910); Hoar, s jp ra  n . te  3. at 90-93. 
O rfie ld . supra note 12, at 50 & n.3Q. 66 i  n.89.

“ 3 U .S. (3 Dan.I 378 (17981. See also Omaha Tribe o l Uebrasxa 
v. V illage o f  W.'aithill, 334 F Suoo. 8 23  10. Neb. 1971). a if 'd , 460 
F .2d  1327 (8 th  C ir. 1972). cert. denied. 33 S.Ct. 398 (1973) 
(governor's aooroval n o t required in  order lo r  a state to cede 
ju r is d ic tio n  over Ind ian residents); Ex p a rte  O illon , 262 F. 563 
(1920) (when the Legislature is designated as a mere agency to 
discharge some d u ty  o f a non-legislative character, such as ra tify in g  
a proposed am endm ent, the legislative body alone may actl.

° 8 r ic k f ie ld ,supra note 61, at 1 1 - 1 2 .
* *2 5 6  U.S. 368. 375 (1921).
* ' 307 U.S. 433. 453-54 (1929).
**865100109 w ith  the proposal o f the eighteenth amendment, 

Congress has. e ither in the amendment or proposing reso lu tion , 
inc luded a provision requ iring  ra tifica tio n  w ith in  seven years from  
the tim e  o* the submission to  the states.

‘ 'S ee . e.g.. N o te ' "R escinding M em oria liaation R esolutions,”  30 
Chi —K e n t L. Rev. 339 (1952).

* •2 9 7  U .S. 50 (19701 .
' *  Wells v Edwarns. 347 F. Suoo. 453. 455 (M .D La. 1972). a i l ’d . 

9 3  S. C t. 904  (1973).
^  S m ith  v Gore. 150 W. Va. 71. 143S .E .2d 791. 794 (1965).
’ ’ See Forty-S econd Legislative Assem bly v. Lennon. 481 P 2d 

330 (M o n t. 1971); Jackman v. Bodm e. 43 N .J. 453, 470. 476-77. 
205 A ,2d 713. 722. 726 (1964). In Bunervxarm  v. Dempsey. 237 F. 
Supo, 302 iD . Conn 1965), a federal cou rt ordered w ith o u t 
in d ica tin g  the basis fo r  it .  aooortionm en t of convention delegates on 
a one-person, one-vote basis. See also State v State Canvassing 
B oard , 78 N.M 682 . 437 P.2d 143 119531, where 1 section of the 
state c o n s titu tio n , -equirm g tnat any amendments to tna t constitu-
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lio n  aflee;m g suffrage or aooorponm ent be approved bv both 3(4 
of the voters o l tne state as a wnoie and 2/3 of those voting m each 
coun ty , was found to violate the 'one-person, one-vote' and eauai 
p ro tection  princ ip les, and vvas accordingly declared invalid . Contra, 
West v Carr, 212 Tenn 367. 370 S.W.2d 469 (1963) , ce rt denied, 
378 U.S. 557 (1962), ho ld ing eoual p ro tection  guarantees inapplica­
ble to  a state constitu tiona l convention since it had no power to  
take any fin a l action, accord. Livingston v. Ogilvie, 43 III .2d 9. 250 
N.E.2C 138 119691. S unde r v. Kelley. 433 Pa Super. 406. 250 
A .2d 474 (1969), aopea/ dismissed sub nom. mem , Lindsay v 
Kelley. 395 U.S 827 (19691. West. S unde r end Lrvmgston, in 
reaching this result, emphasized the tact that the entire electorate 
w ou ld  be a ffo rded  a d irect and eoual voice, in keeping w itn  the 
‘one-person, one-vote ' p rinc ip le , when the convention's product was 
subm itted lo r  ra tifica tio n  

376 U.S. 1 (1964)
’ *See Shaoiro v Thompson 394 U.S. 618 (1969). Scnneider v 

Rusk, 377 U.S 163 (19641. B o lling  v Sharpe. 347 U.S. 497 11954). 
See a/so U n ite d  States v. P ipe fitte rs, 434 F.2d 1116. 1 124 (8 th Cir 
1971). U n ited  Stares v. Synnes, 438 F.2d 764, 771 (8 th  O  1971). 
Henderson v ASCS. Macon County. A labama, 317 F Supp 430. 
434-35 (M .D . A la. 1970). See generally G r iffin  v. R ichardson. 346 
F. Suoo. 1226. 1232-33 ( 0 . M d. 1972).

* 9 3  S.Ct. 979 (1973)
’ *4 0 3  U.S. 182 (19711.
” 394 U.S 526 ,5 3 1  (19681
’ ’ The present 1970 census estaoiishes the mean population  ol 

congressional d is tric ts  as approxim ate ly 467.000 As Alaska has a 
population  ot approxim ate ly  302.000. me absolute d iffe ren tia l is 
ovei 5 0 V  There are s im iia ' disparities m some states w ith  tw o  
representatives le.g., South Dakota's tw o Congressmen each repre­
sent 333.000 people), b u t they are not as great 

n  See U n ited  States v Germaine. 99 U.S 508 118781, U nited 
States v M oua t. 174 u .S  303 (1888). U n ited  States v S m ith . 124 
U.S 575 C 8 8 8 ! See generally 1 Hinds, Precedents o f the House o f 
Representatives k 4 9 3 (1 9 0 7 )  m Board o l Supervisors o f  e lections 
y. A tto rn e y  General. 246 Mo 4 1 7 .4 3 9 . 229 A.2d 388. 395 119671, 
the court held that a delegate to a state constitu tiona l convention 
was not an " o f f ic e r "  so tnat a memper o f the legislature was not 
g u ilty  of dual o ilice -ho id -ng  when he sim ultaneously served as a 
delegate, accord, L iv ingston v Ogilvie, 43 in .2d 9. 250 N E 2d 13c 
(19691 B u t see Forty-S econd Legislative Assemoty v Lennon. 461 
PJ2d 330 (M o n t. 1971). S u re  v Gessner. 129 On.o St. 290. 195 
N.E 6 3 (1 9 3 5 )

"S e e  I Farrand  376. Reservists Comm, to StOO the War v. La ird , 
323 F S jp c  833  ID .D .C  *9711.

• ’ Jameson, rtjp ra  note 1 7, a t § § 537 584. Dodd. "A m enn  ,e 
Federal C o n s titu tio n ,"  30 v aie L J .  321, 346 (19 

• 'W is t  v. Chandler. 27C Ky. 1. 109 S.W.2: Hso
holding that state legislative refection o f a CI&.--C. '.u ..  .iona’
amendment cannot be reo jns idered l: Coleman v .Vt. h r .  S46 Kan 
390, 71 P.2d 518 11937) (dicta). The issue was discussed ihougn 
not oasted on by the C ourt in  Chief Justice Huahtn' o o m io r m 
Coleman v M ille r, 307 U.S 4 3 3 .4 4 7 -5 0 (1 9 3 8 ).

" T h is  rule w ou ld  take precedence over the action of Congrest in 
refusing to pe rm it New Jertey anc Onto to  rescind m en rep lica tions  
o l the fo u ite e n th  am endm ent. The ngnt to ra tify  a lter a previous 
re iec tio n -w o u 'd  co n firm  c»eceoents established in  connection w itn  
the ra til ic e n o n ’  of the Th irteen th  and Fourteenth Am endments 
See generally Myers. The Process o l C onstitu tiona l Amendment. S. 
Doe No. 314 76m  Cong . > d  Sess (1940)

" S  Fteo N o 336, 92nd Cong . 1st Sets 2 113711

»



Appendix A

COMMENTS

Our viawt at to th« drjir- 
Ibrlity of krqitution im- 
pltmvntmq thl conven­
tion mrtnod of innnting 
irrwndnrnno app*ai II 
oigct 7 to 9.

See. 2 Our vw w t *» to  the 
l im n ib i l i t y  of l  conven­
tio n  ire  vet fo rth  l i  p *g n  
9 to 17.

The p h n te  "nature of 
th e  a m e n d m e n t or 
•m endm enli" tt unekur 
end diH en from  the 
phrneofngy contained in 
Sections 4 , S, 6, 8, 10 
and 11. Our d im iw o n  of 
thn item auQeen at oegea 
18. 19. 30 and 31.

This appendix is designed to  capsultie our comments regarding 
various princip les reflected in S. 1272 and to cross-reference p e rti­
nent oaris of our report. The underlin ing , insertions (noted by 
brackets) and deletions w hich apoear m S. 1272 have been supplied 
by us fo r the purpose of illustra ting  our comments.

93rd Congress 
1st Session 
S. 1272

IN THE SENATE OF THE UNITED STATES 
March 19, 1973
Referred to the Committee on the Judiciary 
Passed the Senate July 9, 1973

A B ILL

To provide procedures for calling constitutional 
conventions fo r proposing amendments to the 
Constitution ot the United States, on application 
o f the legislatures of two-thirds of the States, 
pursuant to  article V o f the Constitution.
Be it  enacted by the Senate and House of 
Representatives o f the United States o f America in 
Congress assembled, that this A ct may be cited as 
the "Federal Constitutional Convention Procedures 
A c t".

APPLICATIONS FOR CONSTITUTIONAL CON­
VENTION

SEC. 2. The legislature of a State, in making 
application to the Congress fo r a constitutional 
convention under jrtic.'e V o f the Constitution of 
the United St3tes on and after the enactment of 
this Act, shall adopt a resolution pursuant to this 
Act stating, in substance, that the legislature 
requests the calling o f a convention fo r the purpose 
of proposing one or more amendments to the 
Constitution of the United States and s it in g  the 
nature o f tfie amendment or amendments to ce 
fjroooxd . ~



APPLICATION PROCEDURE

S*e.3
( l )  For th *  r w o m  w t 
fo r th  i t  p *p * i 28 10 30. 
w *  ba lirv r t h l l  I  r a t i  
fowarnor vhould h iv i  no 
f u r t in th *  p ro to n  by 
w h ich  i  r a t i  1* 9*1 • tu n  
applnrt fo r a convention. 
Thu  M d io n  a u n e ti ir  i i  
to  w h*th«r i  ra te  m iy  
on  ia  ow n in u t it iv *  * i-  
lig n  * r o l l  to  th i  gov*r- 
n o r .  Th* p h rm o lo g y  
concerning th *  governor 
•B o  a d iffe re n t fro m  t lu t  
•  m p lo y * d  in Section 
1 2 (b) w ith  r*aD*ct to  r i-  
t t f ic it io n .  A d d itio n a lly , 
t h *  r iq u ir * m * n t  ( h i t  
I t l t i  f t i t u to r y  proce- 
b u rn  " t h i l l "  apply to  
K ip l ic it io ru  b i f f in  from  
th *  term ino logy of Sec­
t io n  12 (b) M  w i l l  i t  
n in n  questions under 
H tm k f v. Sm ith. No. 1, 
2S3 U.S. 221 (19201. end 
Leser v. G trn e tt, 258 
U.S. 130 119221. See 
T rornbert* r  F lo r id * , 
393 F. Supp. 575 ( 0 . 
F I* . 19731.

(b l A t d itcuw ed i t  p ig r i  
20 to 25, the C o m m in r t 
believes t h i l  lim ited  |udi- 
o i l  revww d m e m ir y  
and o e t ir io lr  and hat ipe- 
c r f iu l ly  to  p ro tio e d  in a 
new proposed Section 
16. The in tro d u c tio n  of 
•uch r iv ie w  r t q u i r *  the 
deletion of th *  language 
regarding the binding na­
tu re  of c o n ^e w io n a l de­
te rm in a tio n !. Th* “ clear- 
fy  e rro n e o u t" rtarvdard 
suggested in  our pro- 
poaed Section 16 ic - 
knowieogae th * ip p ro p r i-  
■ » ih o  o f in it ia l c o n g r-  
aaionai oaterm m ations in 
t h *  a /a i bu t w r th b n w t 
the fin a lity  o f auch dec*- 
lio m ,
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SEC. 3. (a) For the purpose o f adopting or 
rescinding a resolution pursuant to section 2 and 
section 5, the State legislature shall fo llow  the rules 
o f procedure that govern the enactment o f a 
s&tute  by that legislature, but w ithout the need 
for approval o f the legislature's action by the 
governor o f the State.

(b) Questions concerning the adoption o f a State 
resolution cognizable under this Act shall be 
[determined]
determinable by the Congress of the United States 
ef^-4ts---efee+stons---ff>ef-e<yv--9ftah--be--bfnoff>g--of>-all 
other5;-tf>ekKiff>g-St6te-&Fvo--Feder-ei-courts.

TR AN S M ITTA L OF APPLICATIONS

SEC. 4 (a) W ithin th ir ty  days a 'ter the cdoption by 
the legislature of a State of r resolution to apply 
for the calling of a constitutional convention, the 
secretary o f state o f the State, or if there be no 
such officer, the person who is charged by the 
State law w ith  such function, shall transmit to  the 
Congress of the United States tw o  copies of the



( 2 ) H ew  In tsm uch as 
■ach legislature receives a 
copy o f all valid applica­
tions pursuant to  Section 
4(d ) (4 (c l in S .1 2 7 2 ], 
p repara tion  o f itie  lis t 
w o u ld  be a sim ple task. 
In  do ing  so. the state 
w o u ld  be able to  expreis 
the  purpose of its  app li­
ca tion  in  re la tion  to  
those already received, 
thereby assisting Con­
gress in rendering its  de­
te rm in a tio n  pursuant to  
Section 6 (a) as to  w h e th ­
er the  requisne number of 
app lica tions have been re­
ceived on " th e  same sub­
je c t."

(c) iVew The adop tion  of 
jud ic ia l review  requires 
that courts  be able to  
define the accrual o f 
grievances w ith  p a rticu ­
la rity . S. 1272 leaves u n ­
certain the status o f an 
application or rescission 
absent specific  congres­
sional ac tion . O ur p ro ­
posed new Section  4(c) 
lim its the pe riod  o f un ­
certainty to  60 days. If  
Conqress does n o t act 
upon a state transm itta l 
w ith in  th a t p e rio d , i t  is 
deemed va lid . The period 
fo r j id ic ia l review  thus 
beqins to  run  no later 
than 60 days a fte r receipt 
o f tha app lica tion .

The possib ility  o f a Sen­
ate filibuste r b lo ck in g  re­
jection of a p a te n tly  de­
fective app lica tio n , thus 
causing the a p p lic a tio n  to 
be deemed va lid  under 
Section 4 (c), is o ffs e t by 
the fact that an action  
w ou ld  lie under Section  
161a) for dec la ra to ry  re­
lie f. Section 4(e) express­
ly  notes that such a fa i l­
ure to act is subiect to  
review under Section  16. 
Slate legislators as w e ll as

application, one addressed to  the President of the 
Senate, and one to the Speaker of the House of 
Representatives.
(b) Each copy of the application so made by any 
State shall conta in-
(1 > the title  of the resolution;
[ (2) to the extent practicable a lis t o f all state 
applications in effect on tne dace o f adoption 
wnose sub/ect or sub/ects are substantially the 
same as me suo/ect o r suojects set forth in tne 
application ;J

[3]
42} the exact text of the resolution signed by the 
presiding officer of each house o f the State 
legislature; and
[4]
43} The date on which the legislature adopted the 
resolution; and shall be accompanied by a ce rtifi­
cate o f the secretary of state of the State, or such 
other person as is charged by the State law with 
such function, certifying that the application ac­
curately sets forth tne text o f the resolution.
[ (c) Upon receipt, an application shall be deemed 
valid and in compliance w ith  article V of tne 
Constitution and this Act, unless both Houses o f 
Congress prior to the expiration o f 50 days of 
continous session of Congress follow ing the receipt 
o f such application shall by concurrent resolution 
determine the application is invalid, either in whole 
or in part. Failure o f Congress to act w ith in  the 
specified period is a determination subject to 
review under section 16 of this Act. Such resolu­
tion shall set forth w ith particularity the ground or 
grounds for any such determination. The 60-day 
period referre ' to herein shall be computed in 
accordance w itn section 11(b) (2) of this Act.]
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m vm bvrt o l Congress 
would A PM ir to qualify 
M  " i j j r i i in d "  parriei. 
S ** Coleman v. M ille r . 
307 U.S. 433 (19391.

Suction 4(el thu i rvu ilti 
in an early datarmmadon 
of tha application's pro­
cedural tt(M cu. Only tha 
quaation of th t  aimtlanty 
of in  application's tub- 
r*et to th t  Kibjtct ol 
other applieJtioni it rt- 
M rvtd  for later determi- 
nation by Congren.

Id) Sam t at pratant Sac* 
t»oo 4(c) ol S.1272 ex­
cept (or th t tuggritad in- 
aartiont. which art da- 
ti(P>ad to rrllact th t  
introduction ol judicial 
review. T h t requirement 
for trantm irtal of aophca- 
tiont to sate  legislature* 
it  lim ited to velid applica­
tion*.

Id]
-(e)-Within ten days after receipt of a copy of an / 
such application, the President o f the Senate and 
Speaker o f the House of Representatives snail 
report to  the House o f which he is the pressing 
officer, identify ing the State, making application, 
the subject of the application, and the number of 
States then having made application on such 
subject. (W ithin the 60-day period provided for in 
Section 4(c),] the President of the Senate and 
Speaker o f the House of Representatives shall 
jo in tly  cause copies of such application to be sent 
to the presiding officer of eacn house o i tne 
legislature of every other State and to each 
Member o f the Senate and House of Representa­
tives of the Congress of the United States, (pro­
vided. however, that an application declared invalid 
shall not be so transmitted.]

(a) For the reatom  ** t 
fo r th  i t  page* 31 in d  32. 
th e  C o m m rrttc  i ^ K i  
tha t iorrM  tim e  lim r tm o n  
b ta o au a ry  and deairabie 
but M m  no poeihon on 
the exact tim e. except 
ball aval that fo u r or 
••van  y « n  w ou ld  ba rea- 
aonabla and that a eon- 
gre-rional de term ina tion  
aa to  a ithar r fiou ld  ba 
aeoaptad.
Tha C o m m irta a 'i vwwa at 
to  O x  uaa of th t  " l i m t  
aubiact** ta rt appear at 
page* 18, 19. 30 and 31.

(b) We believe tha t It  rt 
d n i r t b l i  to  hava a rule 
auch aa That conta ined in 
th i*  aection p e rm ittin g  
tha w ithd raw a l o f an ap ­
p lica tio n  S-m  our dncua- 
uon  o f thM pom t at p a ^ t  
32 and 33.

EFFECTIVE PERIOD OF APPLICATION

SEC. 5 (a) An application submined to the Con­
gress by a State, unless sooner rescinded by the 
State legislature shall remain effective for seven 
calendar years after the date it is received by the 
Congress, except that whenever w ith in  a period of 
seven calendar years two-thirds or more of the 
several States have each submined an application 
calling for a constitutional convention on the same 
subject all such applications shall remain in effect 
untn tne Congress has taken action on a concurrent 
resolution pursuant to  section 6, calling for a 
constitutional convention.
(b) A State may rescind its application calling for a 
constitutional convention by adopting and trans­
m itting to  the Congress a resolution of rescission/n 
con fo rm ity  w ith  The procedure specified in sec- 
lions 3 ana 4. except that no sucn rescission shall 
be effective as to any valid application made for a
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As lo» the requifem ent 
respecting the procedure] 
ta  be fo llow ed, voe our 
c o m m e n ti to  Section 
3(e).

(c l See our comm ents to 
Section 31b).

W ith  regard to  " th e  na­
ture o< the amendment 
o r am endm ents" phrase­
o logy, see our comments 
to  Section 2.

The concurrent resolu­
tio n  calling the conven­
tion  mav a lio  have to  
deal w ith  sucn a u n tio n s  
as to  when the e lection 
o f delegates m il cake 
place.

The pos ition  that the 
President has no place m 
the calling process is dis­
cussed at pages 2S to Z8 .

constitutional convention upon any subject after 
the date on which tvo-th irds or more of the Slate 
legislatures have valia applications penamg before 
the Congress seeking amendments on the same 
subjects.

Questions concerning the recission of a State's ap­
plication shall be determined by the Congress of 
the United States af^-iw-decisfon^-shaW--be--biocfiog 
on--aH-othef5--inck)d+f>g--State--and--F-edefal-eouf*s.

CALLING  OF A CONSTITUTIONAL CONVEN­
TION

SEC. 6. (a) It shall be the duty o f the Secretary of 
the Senate and the Clerk o f the House of Represen­
tatives to maintain a record o f all applications 
received by the President o f the Senate and 
Speaker o f the House of Representatives from 
States for the calling of a constitutional convention 
upon each sub le t. Whenever applications made by 
two-thirds or more of tne States w ith rescec: to 
the same subject have been received, the Secretary 
and the Clerk shall so report in writing to the 
officer to whom those applications were transmit­
ted, and such officer thereupon shall announce on 
the floo r of the House of which he is an officer the 
substance of such report. It shall be the duty of 
such House to determine that there are in effect 
valid applications made by two-thirds o f the States 
w ith  respect to the same subject. If either House of 
the Congress determines, upon a consideration of 
any such report or of a concurrent resolution agreec 
to by the other House of the Congress, that tnere 
are in effect valid applications made by two-thircs 
or more o f the States for the calling of a 
constitutional convention upon the same subject, it 
shall be the duty of that House to agree to a 
concurrent resolution calling for the convening of a 
Federal constitutional convention upon that sub­
ject. Each sued concurrent resolution tr.ati (1) 
designate the place and time of meermg of the 
convention, and (2) zet tenh the nature o f :he 
amendment or amendment tor tne consideration 
o f wmcn tne convention is called. A copy of eacn 
such concurrent resolution agreed to by both 
Houses of the Congress shall be transmitted fo rth ­
w ith  to the Governor and to the presiding officer 
o f eacn house of the legislature of each State.
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(b) The convention shall be convenpd not later 
than one year after adoption of the resolution.

T h *  C o m m it!* *  beltevei 
t h i l  th *  p rinc ip le  of on* 
p e n c o . on* * o t r  ip p lie i 
jn d  th a t Section 7U | eio- 
l* te t  tha t p rinc ip le . T h * 
C o m m m ** a o f th *  view 
that an apportionm ent 
plan w h ich  a llo n td  to  
eech x u t*  a number of 
p r ie q e tn  equal to  it*  r»p 
r t u n u t io n  in tne Houm  
of Representative* m ou ld  
b * an accaptabf* com pli. 
a ne t w ith  those »t»n- 
Parch T h n  lub tect n  drt- 
cu u a d  at pages 34 to  37.

The p e n o m  en titled  to  
vote fo r  de lcga tn  could 
be m ore claarly stated to  
include  all p e n o m  en­
tit le d  to vote fo r m em ­
bers o f the House of 
R e p re s e n ta t iv e s . T h *  
manner o f nom inating 
p e n o m  fo r delegate elec­
tio n  m ignt, a t provioed 
by S 1272. best be le ft to  
each state.

The question of the e lig i­
b i l i ty  of members of 
Congress to  be delegates 
is discussed at page 37.

DELEGATES

SEC. 7. (a) A convention called under this Act 
shall be composed of as many delegates from each 
State as it is entitled to Senators and Representa­
tives in Congress. In each State two delegates shall 
be elected at large and one delegate shall be elected 
from  each congressional district in the manner 
provided by State law. Any vacancy occurring in a 
State delegation shall be filled by appointment of 
the Governor of each state.
(b) The secretary of state o f each State, or, if there 
be no such officer, the person charged by State law 
to perform such function shall certify to the Vice 
President of the United States the name of each 
delegate elected or appointed by the Governor 
pursuant to this section.
fc) Delegates shall in all cases, except treason, 
felony, and breach of the peace, be privileged from 
arrest during their attendance at a session of the 
convention, and in going to and returning from the 
same and for any speech or debate in the con­
vention they shall not be questioned in any 
other place.

(d) Each delegate shall receive compensation for 
each day of service and shall be compensated for 
traveling and related expenses. Provision snail be 
madP therefor in the concurrent resolution calling 
the convention. The convention shall fix  the com­
pensation of employees o f the convention.

CONVENING THE CONVENTION

SEC. 8. la) The Vice President of the United States 
shall convene the constitutional convention. He 
shall administer tne oath of office of the delegates 
to the convention and shall preside until the 
delegates elect a presiding officer who shall preside 
thereafter. Before taking his seat each delegate shall 
subscribe to an oath by which he shall be com mit­
ted during the conduct of the convention to refrain 
from  proposing or casting his vote in favor of any 
proposed amendment to the Constitution of the 
United States relating to any subject which is not
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T m« C om m ute* a g rm  
w ith  the p n n c io i*  that 
• •c h  Oeleajte have one 
vote.

(al The C om m ittee be- 
l ia e e *  th a t  C ongreu  
ih o u ld  not im pota  a vote 
ra q u ir tm e n t on a conven­
tio n . I t  <iewt *1 un- 
wnte and o t quettionab le  
va tid itv  any it te m o t to 
requute  the m larna l p ro ­

named or described in the concurrent resolution of 
the Congress by which the convention was called. 
Upon the election o f permanent officers of the 
convention, the names of such officers shall be 
transmitted to the President of the Senate and the 
Speaker of the House of Representatives by the 
elected presiding officer o f the convention. Further 
proceedings of the convention shall be conducted 
in accordance w ith such rules, not inconsistent 
w ith  this Act, as the convention may adopt.

(b) There is hereby authorized to be appropriated 
such sums as may be necessary fo r the payment o f 
the expenses of the convention.
(c) The Administrator o f General Services shal1 
provide such facilities, and the Congress and each 
executive department and agency shail provide 
such inform ation and assistance, as the convention 
may require, upon written reauest made by the 
elected presiding officer of the convention.

PROCEDURES OF THE CONVENTION

SEC. 9. (a) In voting on any question before the 
convention, including the proposal o f amendments, 
each delegate shall have one vote.
(b) The convention shall keep a daily verbatim 
record o f its proceedings and publish the same. The 
vote o f the delegates on any question shall be 
entered on tne record.
'z) The convention shall terminate its proceedings 
w ith in  one year after the date o f its first meeting 
unless the period is extended by the Congress by 
concurrent resolution.
(d) W ithin th irty  days after the termination of the 
proceedings of the convention, the presiding o f f i­
cer shall transmit to the Archivist of the United 
States all records o f officia l proceedings of the 
convention.

PROPOSAL OF AMENDMENTS

SEC. 10. (a) Except as provided in subsection (b) 
o f this section, a convention called under this Act 
may propose amendments to the Constitution by a 
vote o f two-th ird: o f  the tota l number o f delegates 
to the convention
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C td u m  of a convention. 
It  a lto  notes tha t the vote 
requirement in S .1272 
baud  on the to ta l n u m ­
ber of delegates a  more 
rtrm pent than that re­
quired fo r amendments 
proposed by Congress. 
See pages 17 to  20 o f this 
report,

(b l See our com m ents to  
Section 2 w ith  regard to 
the underlin ing  and our 
comm ents to  Section 
3 lb ) as fo r the deletions.

Ib l The pos ition  tha t the 
President has no place in 
th s  process is discussed 
at pages 25 to  28.

A t fo r the language " re ­
lates to  or includes a sub- 
Ie c t"  in ( B l, aee our com ­
ments to  Section 2.
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(b) No convention called under this Act may 
propose any amendment or amendments o f a 
nature different from that stated in the concurrent 
resolution calling the convention. Questions arising 
under this subsection shall be determined -solely by 
the Congress o f the United States afid-'-ts-dectsions 
shall"be-binding-on-ell-o#ve«;-includino-State-and 
Fedefa^-eotms.

APPROVAL BY THE CONGRESS AND TRANS­
M ITTA L TO THE STATES FOR RATIFICATIO N

SEC. 11. (a) The presiding officer of the conven­
tion shall, w ith in  th irty  days after the term ination 
of its proceedings, submit to the Congress the 
exact text of any amendment or amendments 
agreed upon by the convention.
(b) (1) Whenever a constitutional convention called 
under this Act has transmitted to the Congress a 
proposed amendment to the Constitution, the 
President of tne Senate and the Speaker of the 
House of Representatives, acting jo in tly , snail 
transmit such amendment to the Administrator of 
General Services upon the expiration of the first 
period o f ninety days of continuous session o f the 
Congress fo llow ing the date of receipt of such 
amendment unless w ith in  that period both Houses 
o f the Congress have agreed to  (a) a concurrent 
resolution directing the earlier transmissior of such 
amendment to the Administrator of General Ser­
vices and specifying in accordance w ith article V of 
the Constitution the manner in which such amend­
ment shall be ratified, or (B) a concurrent resolu­
tion stating that the Congress disapproves the 
submission of such proposed amendment to the 
States because sucn proposed amendment relates 
to or includes a subject which differs from  or was 
not mciuaea among tne suo/ects nameo or oe- 
scnoea in tne concurrent resolution 01 tne Con- 
gress Dy wnicn tne convention was called, or 
because the procedures followed by the convention



( b l i t  t i  no t d t t f  wh«tJi»r 
th o  w cn o n  w ou ld  a e n o l 
a n y  soactai lim ita tio n  
a d o o tid  by * r a t *  w ith  
ratpact to  ra tifica tio n , 
other man the tn a n t  of 
the governor or any other 
body. Sea ou r com m enu 
to Section 3 (a l.

The axeJuuon of 'he  gov­
ernor fro m  the procaa , 
w ith  w h ich  we agree, t i 
d iic u o a d  at peget «8 to 
30.

in proposing the amendment were not in substan­
tial conform ity with the provisions of this Act. No 
measure agreed to by the Congress which expresses 
disapproval o f any such proposed amendment for 
any other reason, or w ithout a statement of any 
reason, shall relieve the President of the Senate and 
the Speaker o f the House of Representatives of the 
obligations imposed upon them by the first sen­
tence of this paragraph.
(2) For the purposes o f paragraph (1) o f this 
subsection, (A) the continu ity  of a session of the 
Congress shall be broken only by an adjournment 
o f the Congress sine die, and (B) the days on which 
either House is not in session because of an 
adjournment o f more than three days to a day 
certain shall be excluded in the computation o f the 
period o f ninety days.
(c) Upon receipt o f any such proposed amendment 
to  the Constitution, the Adm inistrator shall trans­
m it fo rthw ith  to each of the several States a duly 
certified copy thereof, a copy of any concurrent 
resolution agreed to by both Houses of the 
Congress which prescribes the time w ith in  which 
and the manner in which such amendment shall be 
ratified, and a copy o f this Act.

R ATIFIC ATIO N OF PROPOSED AMENDMENTS

SEC. 12. (a) Any amendment proposed by the 
convention and submitted to the States in accord­
ance w ith the provisions of this Act shall be valid 
for all intents and purposes as part o f the Constitu­
tion of the United States when duly ratified by 
three-fourths o f the States in tne manner and 
w ith in  the time specified.
(b) Acts o f ratification shall be by convention or 
by State legislative action as the Congress may 
direct or as specified in subsection (c) o f this 
section. For the purpose o f ra tify ing proposed 
amendments transmitted to the States pursuant to 
this Act the State legislatures shall adopt their own 
rules o f oroceaure. Any State action ratify ing a 
proposed amendment to the Constitution shall be 
valid w ithout the assent of the Governor of the 
State.

(c) Except as otherwise prescribed by concurrent 
resolution of the Congress, any proposed amend-
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( •M b )  A t d iic u s » d  i t  
p»gei 37 in d  38, the Com- 
m in t*  agrMK w ith  the 
p rinc ip le  p e rm ittin g  a 
to te  to  rescind a ra tif ic a ­
tio n  or re iection vole.

(c) See our comments to  
Section 31b).

ment to the Constitution shall become valid when 
ratified by the legislatures of three-fourths of the 
several States w ith in seven years from  the date of 
the submission thereof to  the States, or w ith in 
such other period of time as may be prescribed by 
such proposed amendment.
(d) The secretary of state of the State, or if  there be 
no such officer, the person who is charged by State 
law w ith such function, shall transmit a certified 
copy of the State action ratify ing any proposed 
amendment to the Adm inistrator of General Ser­
vices.

RECISSION OF RATIFICATIONS

SEC. 13. (a) Any State may rescind its ratification 
of a proposed amendment by the same processes 
by which it ratified the proposed amendment, 
except that no State may rescind when there are 
existing valid ratifications of suci. amendments by 
three-fourths of the States.
(b) Any State may ra tify  a proposed amendment 
even though it previously may have rejected the 
same proposal.
(c) Questions concerning State ratification or rejec­
tion of amendments proposed to the Constitution 
of the United States, shall be determined-solefy by 
the Congress of the United States and-its-deeisiow 
sfrah"be--binding-on-aW-otbef5;-4fK-luding-State-and 
Fede* e -̂eow-ts-.

P R O C L A M A T I O N  OF CO NSTITUTIO NAL 
AMENDMENTS

SEC. 14. The Administrator o f General Services, 
when three-fourths of the several States have 
ratified a proposed amendment to  the Constitution 
of the United States, shall issue a proclamation 
that the amendment is a part of the Constitution 
of the United States.

EFFECTIVE DATE OF AMENDMENTS

SEC. 15. An amenoment proposed to  the Constitu­
tion  of the United States shall be effective from 
the date specified therein cr, if no date is specified.
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(•M b )  A t  d iic u a e d  »t 
p»gei 37 and 38. ihe  Com- 
m in t*  a g rw  w ith  th *  
p rinc ip le  p«i m in in g  a 
tta te to  rescind a ra tif ica ­
tion  or re jection vote.

(cl See our com m enB  to  
Section 3(b).

merit to the Constitution shall become valid when 
ratified by the legislatures of three-fourths of the 
several States w ith in  seven years from the date of 
the submission thereof to the States, or w ith in  
such other per'od of time as may be prescribed by 
such proposed amendment.
(d) The secretary of state of the State, or if there be 
no such officer, the person who is charged by State 
law w ith such function, shall transmit a certified 
copy of the State action ratify ing any proposed 
amendment to the Adm inistrator of General Ser­
vices.

RECISSION OF RATIFICATIONS

SEC. 13. (a) Any State may rescind its ratification 
of a proposed amendment by the same processes 
by which it  ratified the proposed amendment, 
except that no State may rescind when there are 
existing valid ratifications of such amendments by 
three-fourths of the States.
(b) Any State may ra tify  a proposed amendment 
even though it previously may have rejected the 
same proposal.
(c) Questions concerning State ratification or rejec­
tion of amendments proposed to  the Constitution 
of the United States, shall be determined-solefy- by 
the Congress of the United States and-its-deei&ions 
skaU--be--binding-on-6ll-<H-her-5;*-ifK;ludin9-State-end 
Fedef&J-eow-ts-.

P R O C L A M A T IO N  OF CO NSTITUTIO N AL 
AMENDMENTS

SEC. 14. The Adm inistrator o f General Services, 
when three-fourths o f the several States have 
ratified a proposed amendment to  the Constitution 
of the United States, shall issue a proclamation 
that the amendment is a part of the Constitution 
of the United States.

EFFECTIVE DATE OF AMENDMENTS

SEC. 15. An amendment proposed to the Constitu­
tion of the United States shall be effective from 
the date specified therein or, if no date is specified.



(bl It  it not claar wh«tft«r 
this action  would accspt 
any soacial lim itation  
adoDtad try a stata with 
r«pact to ratification, 
other than the u m nt of 
the governor or any other 
body. Saa our comments 
to Section 3tal.

The exclusion a4 the gov­
ernor from the process, 
with which wa agree, is 
discussed at pages 28 to 
30.

in proposing the amendment were not in substan­
tial conform ity with the provisions of this Act. No 
measure agreed to by the Congress which expresses 
disapproval o f any such proposed amendment for 
any other reason, or w ithout a statement of any 
reason, shall relieve the President of the Senate and 
the Speaker o f the House of Representatives of the 
obligations imposed upon them by the first sen­
tence of this paragraph,
(2) For the purposes o f paragraph (1) of this
subsection, (A) the continuity of a session of the 
Congress shall be broken only by an adjournment 
o f the Congress sine die, and (B) the days on which 
either House is not in session because of an
adjournment o f more than three days to a day
certain shall be excluded in the computation o f the 
period o f ninety days.
(c) Upon receipt o f any such proposed amendment 
to  the Constitution, the Adm inistrator shall trans­
m it fo rthw ith  to each of the several States a duly 
certified copy thereof, a copy of any concurrent 
resolution agreed to by both Houses of the
Congress which prescribes the time w ith in which 
and the manner in which such amendment shall be 
ratified, and a copy o f this Act.

RATIFIC ATIO N j F PROPOSED AMENDMENTS

SEC. 12. (a) Any amendment proposed by the 
convention and submitted to the States in accord­
ance w ith the provisions of this Act shall be valid 
for all intents and purposes as part o f the Constitu­
tion of the United States when duly ratified by 
three-fourths o f the States in the manner and 
w ith in  the time specified.
(b) Acts o f ratification shall be by convention or 
by State legislative action as the Congress may 
direct or as specified in subsection (c) o f this 
section. For the purpose of ratify ing proposed 
amendments transmitted to the States pursuant to 
this A ct the State legislatures shall adopt their own 
rules o f procedure. Any State action ratify ing a 
proposed amendment to the Constitution shall be 
valid w ithout the assent of the Governor of the 
State.

(c) Except as otherwise prescribed by concurrent 
resolution of the Congress, any proposed amend-
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then on the date on which the last State necessary 
to constitute three-fourths of the States of the 
United States, as provided for in article V. has 
ratified the same.

JU D IC IAL REVIEW

New. Tha purpow of our 
propowd Saction 16 a to 
provide limited judicial 
review of controvert rs 
arainq under S .1272. The 
procedural framework of 
the bill te a  forth clear 
ttandarcfa for adjudica­
tion of many of the po­
tential controversies, and 
to thf* evtcnt judicial in- 
tarprecation of the act 
doe* not differ from  the 
normal role of the courts. 
Moreover, determination! 
tuch as the similarity ol 
applications o.’ the con­
fo r m ity  of proposed 
amendments to the scooe 
of the convention call are 
no more difficult than, 
say. interpretation of the 
general language of the 
antitrust laws or the se­
curities acts. The fic t  
that these questions oc­
cur in a constitutional 
context does not dimin­
ish the skill of the Bench 
to interpret and develop 
the law in light of ti e 
factual situations of a 
given controversy.

Selection of a three-judge 
district court as the ini­
tial forum for controver­
sies acknowledges that 
many controversies may 
be essentially state ques­
tions. For example. Con­
gress might reject an ap­
plication because of a de­
fect in the composition 
of the sxatn legislature. 
C f„  Peruskey v. Remo- 
ton, 337 F. Supp. 231, 
235 ID . Utah 19691. 
i t f 'd .  431 F. 2d 378  
IIO th  Cir. 19701. cert, 
denied. 401 U.S. 913. In 
this instance, it seems 
preferable to provide that 
th e  d is t r ic t  c o u r t ,  
schooled in state matters, 
make the initial review. 
Appeal from  three-tudge 
courts would lie in the 
United States Supreme 
Court.

(SEC. 16. (a) Determinations and findings made by 
Congress pursuant to the Act shall be binding and 
final unless clearly erroneous. Any person ag­
grieved by any such determination or finding or by 
any failure o f Congress to make a determination or 
finding w ith in the periods provided in this Act may 
bring an action in a d istrict court of the United 
States in accordance w ith  28 U.S.C. § 1331 and 28 
U.S.C. § 2201 w ithout regard to the amount in 
controversy. The action may be brought against 
the Secretary o f the Senate and the Clerk o f the 
House of Representatives or. where appropriate, 
the Adm inistrator o f General Services, and such 
other parties as may be necessary to afford the 
relief sought. The district courts of the United 
States shall have exclusive jurisdiction o f any 
proceedings instituted pursuant to this Act, and 
such proceedings shall be heard and determined by 
three judges in accordance w ith 28 U.S.C. § 2284. 
Any appeal shall be to the Supreme Court.]
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N e w  T h is  subsection 
would establish a short 
lim itation period. Since 
the introduction of |udi 
cial review should not be 
allowed to delay the 
amending process un­
duly, any claim must be 
ratsad promptly. The lim ­
itations period combined 
w ilh  expedited judicial 
procedures a designed to 
raeult in early presenta­
tion and resolution of 
any dispute.

[ (b) Every claim arising under this Act shall be 
barred unless suit is filed thereon w ithin sixty days 
after such claim first arises.]
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Appendix B

Artic le V Applications Submitted Since 1789

PART ONE: A Tabulation o f Applications 
by States and Subjects
By Barbara Prager and Gregory Milmoe*

A Note on the This table is offered as a comprehensive compila-
Table: tion o f A rtic le  V applications categorized by state

and by application content. The table maximizes 
the number of applications, i.e., whenever any 
source recognizes an application, it  has been 
included in this table. For this reason it must be 
emphasized that the totals are valuable only as an 
overview and not for the purpose of determining 
whether two-thirds of the states have aoplied for a 
convention on any given category.
Allow ing for slight semantic differences among tne 
authorities consulted, the categories used are, for 
the most part, generally accepted. Any readily 
discernible differences are set forth  in the notes 
below. A more serious problem is the sometimes 
sharp disparity among the sources consulted w itn 
regard to what should be recognized as an applica­
tion. Rather than attempt to make definitive 
judgments as to what applications should be 
treated as such, we have set out in the notes below 
the generally recognized applications followed by 
the applications recognized by particular sources.
A total of six sources were selected for consulta­
tion in the preparation o f this table. They are:

(continued on cage 52)

‘ Barbara Prager is a student at New York Law 
School and Gregory Milmoe a student at Ford- 
ham Law School. We are deeply grateful to them 
fo r their time and efforts in preparing these 
documents for our Committee and are pleased to 
have them accompany our report. We believe 
they present an excellent overview of the types 
o f applications which have been submined to 
Congress since the adoption of the Constitution,
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MISSISSIPPI 1 1 1 2 2 7

M i s s o u m 1 3 ------- 1 a 1 0

M O N T A N A 6 1 1 1 2 1 1 13

N E B R A S K A 4 t 1 1 1 1 9

N E V A D A G 1 1 3 I 12

NEW HAMPSHIRE t 2 1 1 5

NEW JERSEY 1 1 1 1 1 1 1 7

NEW M EXIC O 1 1 2

NEW Y O R K I 1 1 % 2 5

NORTH C A R O L IN A 1 2 1 1 5

N O R TH  D A K O T A 1 1 2 1 1 G

OHIO 1 2 1 2 6

O K L A H O M A 1 1 1 1 2 1 1 0

OREGON 1 G 1 1 1 10

P E N N S Y L V A N IA 1 2 1 1 5

RHODE IS LA N D J 1 1 1 4

SOUTH C A R O L IN A 1 1 1 t 2 1 7

SOUTH D A K O T A 3 1 1 3 2 1 1 12

TENNESSEE 4 1 1 1 1 1 9
TEXAS 1 2 1 1 2 2 1 1 1 3 15

U TA H 1 1 2 1 5

V E R M O N T 1 1

V IR G IN IA 2 1 1 1 2 1 1 1 10

W ASHINGTON 1 1 2 1 5

WEST V IR G IN IA 1 1 2

WISCONSIN 2 3 I - 1 1 1 1 1 I t

W Y OM ING 1 2 1 1 1 1 7

T O T A L  AP PLICA­
T IONS BY SUBJECT 18 75 30 5 42 B 5 3 19 G 4 54 5 4 I t 3 21 7 4 36 356
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leoohnued Irom pjge 591

General

Buckwalter, “ Constitutional Conventions and State 
Legislators," 20 J.Pub.L. 543 (1971) (hereinafter 
cited as Buckwalter] ;  Graham, “ The Role of the 
States in Proposing Constitutional Amendments,”  
49 A.B.A.J. 1175 (1963) (hereinafter cited as 
Graham]; E. Hutton, State Applications to Congress 
Calling for Conventions to  Propose Constitutional 
Amendments (January 1963 to June 8, 1973), 
June 12, 1973 (Library of Congress, Congressional 
Research Service, American Law Division Paper) 
[hereinafter cited as Library o f Congress S tudy ]: 
Hearings on S. .2307 Before the Subcomm. on 
Separation o f Powgrs o f the Senate Comm, on *he 
Judiciary, 90th Cong., 1st Sess. 115-18 (1967) 
[hereinafter cited as 1967 Hearings] ;  Tydings, Fed­
eral Constitutional Convention, S. Doc. No. 78, 
71st Cong., 2d Sess. (1930) [hereinafter cited as 
1930 S .Doc.]; and W. Pullen, "The Application 
Clause of the Amending Provision of the Constitu­
tio n ," 1951 (unpublished dissertation in Univ. of 
North Carolina Library) [hereinafter cited as 
Pullen ] .

It should be noted that certain of the studies 
consider only lim ited time periods and, therefore, 
were consulted only for the time periods indicated: 
Buckwalter (1788-1971); Graham (1788 1963); 
Library o f Congress Study (1963-73); 1967 Hear­
ings (1963-67); 1930 S. Doc. (1788-191 1); Pullen 
(1783-1951).

Buckwalter, Pullen, 1930 S. Doc. and Graham were 
consulted. A ll sources cite: Ga. 1832; Mo. 1907; 
N.Y. 1789; Tex. 1899; Ga. 1788;Wis. 1929.
Buckwalter, Pullen and Graham cite: III. 1861; Ind. 
1861; Ky. 1861; Ohio 1861; Wash. 1901; Wis. 
1911.
Buckwalter and Graham cite: Va. 1861.
Pullen cites: Ky. 1863; N.J. 1861; N.C. 1866, Ore. 
1864;S.C. 1832.
Buckwalter apparently categorized 15 applications 
as “ General" applications, which he also included 
in his “ Direct Election of Senators" category. They 
are: Colo. 1901; III. 1903; Iowa 1907, 1909; Kan. 
1901, 19C5, 1907; La. 1907; Mont. 1911; Neb. 
1907; Nev 1907; N.C. 1907; Okla. 1903; Ore. 
1901; Wash. 1903.
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Direct 
Election of 
Senators

Anti-
Polygamy

Pullen, Graham, 1930 S. Doc., and Buckwalter 
were consulted. A ll sources cite: Ark. 1901, 1903; 
Cal. 1903, 191 1; Colo. 1901; Idaho 1903; III.
1903, 1907, 1909; Ind. 1907; Idaho 1901*; Iowa
1904, 1909; Kan. 1907; Ky. 1902; La. 1907; Me. 
1911; Mich. 1901; Minn. 1901; Mo. 1901, 1905;
M ont. 1901, 1905, 1907, 1911; Neb. 1893, 1901,
1903, 1907; Nev. 1901, 1903, 1907; N.J. 1907;
N.C. 1901, 1907; Ore. 1901, 1903, 1909; Pa.
1901; S.D. 1901, 1907, 1909; Tenn. 1901, 1905; 
Tex. 1901; Utah 1903; Wash. 1903; Wis. 1903, 
1907.
Pullen, Graham and Buckwalter cite: A rk . 1911; 
Iowa 1907; Minn. 1911; Mo. 1903; Mont. 1903; 
Nev. 1905; N.D. 1903; Ohio 1908, 191 1; Okla. 
1908 [1930 S. Doc. dated this application 19091; 
Tenn. 1903; Tex. 1911.

Graham, Buckwalter and 1930 S. Doc. cite: Kan. 
1901; Wyo. 1895.

Graham and Buckwalter cite: Kan. 1905, 1909; 
Mont. 1903; Wis. 1903, Ore. 1907.

Pullen, Graham and 1930 5. Doc. cite: [as second 
applications] Ore. 1901, 1903.

1930 S. Doc. cites: [second applications] Iowa
1904.

Pullen dies: [second applications] Cal. 1911; Tenn. 
1901; Nev. 1901; Iowa 1911; Ore. 1909.

*Graham, Pullen and 1930 S. Doc. note that this 
application proposed the direct election o f the 
President and Vice President as well as Senators.

Pullen, Graham, Buckwalter and 1930 S. Doc. 'were 
consulted. A ll sources cite: Del. 1907; III. 1913; 
Mich. 1913; Mont. 1911; Neb. 1911; N.Y. 1906; 
Ohio 1911; S.D. 1909; Tenn. 1911; V t. 1912; 
Wash. 1909; Wis. 1913.

Pullen, Graham, and Buckwalter cite: Cal. 1909; 
Conn. 1915; Iowa 1906; La. 1916; Me. 1907; Md. 
1903, 1914, Minn. 1909; N.H. 1911; Okla. 1911; 
Ore. 1913; Pa. 1907, 1913; S.C. 1915; Tex. 1911; 
W. Va. 1907.

Graham and Buckwalter cite: N.D. 1907; Wash. 
1910.
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Repeal of 
Prohibition

L im ita tion of 
Federal Tax­
ing Power and 
Repeal of 16th 
Amendment

World
Federal
Government

L im it
Presidential
Tenure

Treaty 
Making 
o f the 
President
Revision of 
A rtic le  V

Pullen, Buck waiter and Graham were consulted. 
A ll sources cite: Mass. 1931; Nev. 1925; N.J. 1932; 
N.Y. 1931; Wis. 1931.

Graham and Buckwaher were consulted.+ All 
sources cite: Ala. 1943'; Ark. 1943f ; Del. 1943; 
Fla. 1951; Ga. 1952‘ a)\  III. 1943r ; Ind. 1943. 
1957; Iowa 1941' 1951; Kan. 1951; Ky. 1944'; 
La. I950 r ; Me. 1941, 1951f ; Mass. 1941r; Mien. 
1941, 1949; Miss. 1940. Neb. 1949'; N.H. 1943, 
1951; N.J. 1944'; N.M. 1951; Nev. 1960(a>; Okla. 
1955; Pa. 1943; R.l. 1940'; Utah 1951; Va. 
1952,a ,\W is .  1943'; Wyo. 1939; S.C. 1952(a l.

+Packard, "Constitutional Law; The States and the 
Amending Process," 45 A.B.A.J. 161 (1959), 
lim iting his discussion to  this subject, lists applica­
tions (undated) from: Idaho, Mont.. S.D. and 
Tenn., none of which are cited by any other source.
Graham cites: Colo. 1963, La. l9 6 0 ,a ,;M c . 1939. 
Tex. 1961,a l; Wyo. 1959la l.
(al Repeal of 16th Amendment.
*Graham cites these as Repeal applications while 
Buckwalter merely cites them as tax lim ita tion 
applications.
r = Rescinded

Pullen, Graham, ana 3ucxwaher were consulted. 
A ll sources cite: Cal. 1949*. Conn. 1949; Fla. 
1949. Me. 1949. N J . 1949*; N.C. 1949*
Graham and Buckwaher cite: Fla. 1943, 1945.
•Rescinded

Pullen. Graham, and Buckwaher were consulted. 
A ll sources cite: III. 1943. Iowa. 1943. Mien. 1943. 
Mont. 1947; Wis. 1943.

Pullen, Graham, and Buckwaher were consulted. 
All sources cite: Fla. 1945.
Buckwaher and Graham cite: Ga. 1952. Ind. 1957.

Buckwaher. Graham, and Library o f Cong'ess 
S tudy* were consulted. A ll sources cite: Ark. 
1963; Fla. 1963; Idaho 1963. III. 1963; Kan. 
1963'; Mo. 1963. Okla. 1963; S.C. 1963; S.D. 
1963. Tex. 1963. Wyo. 1963.
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Give States 
Exclusive 
Jurisdiction 
Over Public 
Schools

Supreme
Court
Decisions

A ppo rtion ­
ment

Buckwalter and Graham cite: Idaho 1957, III. 
1953; Ind. 1957; Mich. 1956; S.D. 1953, 1955; 
Tex. 1955.
•The Graham study continued through 1963. 
while the Library o f Congress Study began in 1963.
r = Rescinded
Buckwalter and Library o f Congress Study cite: 
Va. 1965.

Buckwalter, Graham and Library o f Congress 
Study  were consulted.
Buckwalter and Graham cite: Ga. 1955, 1959.
Buckwalter and Library o f  Congress Study cite: 
Ga. 1965; La. 1965; Miss. 1965.
Graham cites: Va. 1960*
•The Graham study continued through 1963, 
while the Library o f Congress Study becan in 
1963.

Graham was the only source consulted.
Graham cites: A rk. 1961; Fla. 1957; Ga. 1961; La. 
1960.

Buckwalter, 1967 Hearings, and Library o f Con­
gress Study were consulted. A ll sources cite: Ala. 
1965; A riz. 1965; A rk . 1963, 1965; Colo. 1965; 
Fla. 1965; Idaho 1963, 1965; III. 1967; Ind. 1967; 
Kan. 1963f , I9 6 5 r ; Ky. 1965; Md. 1965; Minn. 
1965; Miss. 1965; Mo. 1963, 1965; Mont. 1963. 
1965; Neb. 1955; Nev 1963, 1967; N.H. 1965; 
N.M. 1966; N.C. 1965; N.D. 1967; Okla. 1965; 
S.C. 1965; S.D. 1965; Tenn. 1966; Tex. 1963. 
1965; Utah 1965; Va. 196A. 1965; Wasn. 1963; 
Wyo. 1963.
Buckwalter and Library o f Congress Study cite: 
Ala. 1966; Colo. 1967; Iowa 1969; III. 1965; N.D. 
1965.
Buckwalter and 1967 Hearings cite: Ca. 1965; La. 
1965; S.C. 1963.
L ibrary o f  Congress Study and 1967 Hearings cite: 
S.D. 1963.
Buckwalter cues: Ind. 1957.
L ibrary o f  Congress Stud', cites: Alaska 1965; Cal.
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Court of 
the Union

Prayer in 
Schools

Redistribu* 
tion  of 
Presidential 
Electors

Presidential
D isability
and
Succession

Revenue
Sharing

1965; Nev. 1965; Okla. 1963; R.l. 1965; Utah 
1963.
r = Rescinded

Graham, Library o f Congress Study, and Buck- 
•waiter were consulted. A ll sources cite: Ala. 1963; 
Ark. 1963, Fla. 1963.
Graham and Buckwaher cite: S.C. 1963; Wyo. 
1963.

Buckwaher and Library o f Congress Study were 
consulted. A ll sources cite: Mass. 1964.
Library o f Congress Study cites: Ariz. 1972; Md. 
1966, N.D. 1963.

Buckwaher, Graham, and Library o f Congress 
Study were consulted. A ll sources cite: Ark. 1963; 
Kan. 1963r ; Mont. 1963; Utah 1963; Wis. 1963.
Buckwaher and Library o f Congress Study cite: 
Neb. 1965, Okla. 1965.
Buckwaher and Graham cite. Tex. 1963.
Buckwaher ches: III. 1967.
While Buckwaher cites Colo. 1965 and S.D. 1965, 
Graham cites those applications as Colo. 1963 ana 
S.D. 1963.
r = Rescinded

Library o f Congress Study was the only source 
consulted. The study cites: Colo. 1965; Neb. 1965; 
Va. 1965.

Buckwaher and Library o f Congress Study were 
consulted. A ll sources cite: Ala. 1967, Fla. 1969, 
III. 1965: Ohio 1965; Tex. 1967.
Buckwaher cites: N.H. 1969.
Library o f  Congress Study  cites: Del. 1971; Fla. 
1971; Ga. 1967; Iowa 1972; La. 1970*. 1971; 
Mass. 1971; N.J. 1970; N.D. 1971; Ore. 1971; S.D. 
1971; Ohio 1971; W. Va. 1971.
Received by the Committee from  the Attorney 
Generals of the respective states: Me. 1971; R.l. 
1971.

•The La. 1970 application was approved by its 
House of Representatives only.



Freedom 
of Choice 
in Selec­
tion of 
Schools

Prohibit 
Taxation of 
State or 
Municipal 
Bonds

Miscellane­
ous

Library o f Congress Study  was the only source 
consulted. The study cites: La. 1970; Mich. 1971; 
Miss. 1970, 1973; Nev. 1973; Okla. 1973; Tex. 
1973.

L ibrary o f  r ongress Study was the only source 
consulted. In e  study cites: Hawaii 1970; La. 1970; 
Tenn. 1970; Va. 1970.

Alabama
1833— N u llifica tion : 1930 S. Doc. and Graham. 
Because the resolution o f the Alabama Legislature 
was worded "This assembly . . .  recommends to the 
Congress . . Pullen views it  as merely a recom­
mendation rather than a formal application.
1957— Selection of Federal Judges: Graham.
1959— Federal Pre-emption: Graham.

Arkansas
1959—Examination of 14th Amendment Ratifica­
tion: Buckwalter and Graham.

California
1935— Federal Regulation of Wages and Hours: 
Buckwalter and Graham.
1935—Taxation o f Federal and State Securities: 
Buckwalter, Graham, and Pullen.
1952— D istribution o f Proceeds of Federal Taxes 
on Gasoline: Buckwalter and Granam.

Colorado
1963— Direct Election o f President and Vice Presi­
dent: Library o f Congress Study.

Connecticut
1953-State  Tax on Income of Non-residents: 
Graham.

Florida
1972— Replace the Vice President as Head of the 
Senate: Library o f Congress Study.

Idaho
1927—Taxation o f Federal and State Securities: 
Buckwalter, Graham, and Pul ten.
7S53—Federal Debt L im it: Buckwalter, Graham, 
and Library o f  Congress Study.

Illino is
191 / —Prevention and Suporession of Monopolies:
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Buckwaher, Graham, and Pullen.

Indiana
1957— Balancing the Budget: Buckwaher and 
Graham.

Louisiana
7920-Popular Ratification of Amendments: Buck­
waher, Graham, and Pullen.
7970-Sedition and Criminal Anarchy: Library of 
Congress Study.

Massachusetts
1964—Pensions to Persons Over 65: Buckwaher 
and Library o f  Congress Study.
7957-B ib le Reading in Public Schools: Library o f 
Congress Study. Buckwaher cites this application 
as 1964.
1973— Public Funds for Secular Education: Library 
o f Congress Study.

Mississippi
1965— Control Communist Party in U.S.: Buck­
waher and Library o f  Congress Study.
1973— Prayer in Public Buildings: Library o f Con­
gress Study.

Missouri
1913—Constitutionality of State Enactments: 
Buckwaher, Graham, and Pul ten.

Montana
1953— Direct Election of President and Vice Presi­
dent: Library o f Congress Study.

New Jersey
1965— Residence of Members of Congress: Library 
o f Congress Study.

New York
1 9 6 5 -Equal Rights for Women: Library o f Con­
gress Study.
7972—Public Funds for Secular Education: Library  
o f Congress Study.

Oregon
7929—Townsend Plan: Buckwaher, Graham, and 
Pullen.

Pennsylvania
7942-P roh ib ition  o f Conditions in Grants—in -  
A id: Buckwaher. Graham, and Pullen.

Rhode Island
1 7 9 0 -Revision of Constitution: Graham.



Introduction

Bill o f Rights

Tennessee
7372-P roh ib it Interference w ith Neighborhood 
Scnools: Library o f Congress Study.

Texas
7S49-Tidelands Problem: Buckwalter, Graham, 
and Pullen.
1957-QW and Mineral Rights: Graham 
1957— Preservation of States' Rights: Granam

Virginia
1973 -i rohib iting Deficit Spending: Library o f 
Congress Study.

Wisconsin
1973— Right to Life: Received by the Committee 
from  the A ttorney General of the state.
Wyoming
1961—Balancing of Budget: Buckwalter

PART TWO: A History of Applications 

by 3arbara Prager

A rtic le  V o f the Constitution provides that "The 
Congress on the Application o f the Legislatures of 
two-thirds of the Several States shall call a Conven­
tion for proposing Amendments . . Since 1738, 
despite a total of more than 300 applications from 
every state in the Union, there has never been a 
convention convened by this process. The purpose 
of this paper is to analyze the unsuccessful 
attempts made to amend the Constitution by this 
procedure. When applicable, the follow ing factors 
w ill be discussed: description of the problem, 
reasons fo r the use o f the application process, 
nature o f the requests, reasoning of the states 
declining to  make application to Congress, and the 
resolution o f the problem.

The first group o f applicaticns was provoked by 
dissatisfaction w ith  the scooe of the Constitution. 
The Anti-Federalists fe lt that the Constitution had 
not provided for certain basic rignts of manxmd. 
During the ratification of the Constitution, the 
Virginia and New York legislatures submitted 
separate resolutions to  Congress applying for a 
convention. The text of the Virginia resolution 
read in part:
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That a convention be im m ediate ly called . . . w ith  lu ll 
power to take in to  their consideration the delects of 
th is  co n s titu tio n  that have been suggested bv the Slate 
conventions , .  . and secure to ourselves and our latest 
pos te rity  the great and unalienable rights of m ank ind ,1

Madison and Jefferson opposed the idea of a 
second convention. Madison expresssed the view 
that a second convention would suggest a lack of 
confidence in the first. Others believed that pro­
posing amendments to the Constitution might 
better be accomplished by Congress. These senti­
ments found support in the state legislatures. 
Pennsylvania and Massachusetts explic itly re­
jected the idea of a second convention, and the 
remaining states took no final action in making 
application to  Congress.2
The underlying issue was resolved in 1789 when 
Congress proposed the Bill of Rights.
South Carolina was in severe economic d ifficu lty  in 
the eighteen-twenties. Believing that this problem 
was a result of the high protective ta riff levied by 
the federal government, the state developed the 
nullification theory, i.e. , that a sovereign state 
could declare an act of Congress null and void. 
James Hamilton, Jr. advocated a convention of the 
states to resolve this conflict and recommended to 
the South Carolina legislature that they apply to 
Congress for such a convention. South Carolina's 
petition and a similar application from Georgia 
took the form  of resolutions that Congress call a 
convention for the purpose of resolving questions 
of disputed power.3 Alabama recommended to 
her co-states and to  Congress that a convention be 
called to  resolve the nullification problem and to 
make "such other amendments and alterations in 
the Constitution as time and experience have 
ditcovered to be necessary."*

No other state petitioned for a convention. The 
problem was considered and the idea of a conven­
tion rejected in eight states,5 Opposition to the 
South Carolina proposal was manifold. Some ob­
jecting to the term inology of the proposal, main­
tained that an article V convention must be a 
convention of the people's delegates, and not a 
convention of the states’ representatives. Others, 
disagreeing w ith  South Carolina's statement that 
the convention would have the power to determine 
the constitutional issue, asserted that tbe conven­
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tion  was lim ited to proposing amendments. Still 
others feared the potentially disastrous effects of 
a convention or considered the call of a convention 
im po litic , inexpedient, unnecessary, or an appalling 
task.
The states that declined to apply tu Congress 
during this period apparently were not reaching the 
merits o f the issue. Rather, they rejected the idea 
o f a convention on two main grounds: (1) that 
South Carolina hoped to invest the convention 
w ith  arbitration power not provided for by the 
Constitution; and (2) that such a bcdy would not 
be subject to sufficient control and might therefore 
upset the existing governmental structure.
The devisive issue o f slavery was the next issue to 
provoke state applications. In 1860 the secession 
of the lower southern states seemed probable. 
Seeking to effect a reconciliation, President 
Buchanan proposed that an explanatory amend­
ment to the Constitution be in itiated either by 
Congress or by the application procedure. In 
support of this suggestion several Congressmen 
introduced resolutions in Congress to encourage 
the legislatures of the states to make aoplications 
fo r the call o f a convention. This represented the 
first attem pt by Congress to stimulate the applica­
tion process. The process received further support 
from  newly elected President Lincoln who in his 
inaugural address stated:

the convention  mode seems preferable, in that it  allows 
amendments to orig inate w ith  the people themselves: 
instead o f on ly p e rm irt in ; them to  take o i reject 
p ropositions orig inated by others, n o t especially chosen 
fo r the purpose, and w h ich  m ight not be precisely sucn 
as they w ou ld  wisn to accept o r re fuse .. . .6

The states, however, were less enthusiastic. During 
the entire Civil War period, only seven states took 
affirm ative action.7 The applications tended to be 
broad in scope, requesting 3 convention to propose 
amendments to the Constitution. Several resolu­
tions were merely recommendations that Congress 
call a convention, while others favored a conven­
tion only as a last resort and preferred to rely on 
Congress to propose any amendments. Many reso­
lutions were tabled in the state legislatures or were 
referred to a committee which failed to report 
them back to the legislature. The state o f Iowa 
observed that since eleven states were in open
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Modern Period

Direct Election 
of Senators

Polygamy

rebellion against the Union, no amendment could 
be ratified w ithout th " votes of at least two rebel 
states.8

Procedural problems played a large role in the 
states' failure to make successful use of the 
application process during the Civil War period. 
Given the frenetic pace of the times, the states 
failed either to act in strict conform ity w ith article 
V or to direct their energies to the completion of 
the process.

Since the turn of the twentieth century, the 
application process has been used prim arily to 
encourage Congress to propose specific amend­
ments.

In the eighteen-nineties public sentiment grew for 
an amendment providing for the direct election of 
U.S. Senators. On several occasions from 1893 to 
1902, the House passed resolutions proposing such 
an amendment which never came to a vote in the 
Senate.

In 1906, motivated by the inaction of Congress, a 
conference of twelve states met and decided to 
initiate a campaign to urge applications on the 
direct election issue from  the requisite number of 
states. T h irty  states adopted sixty-nine applications 
for the call of a convention during the period from 
1901 to 1911.’  Opposition came prim arily from  
two sources: (1) those who objected to the 
substance of the amendment; and (2) those who 
feared the potential power of such a convention. 
The latter group expressed the view that a 
convention would open the door to recommenca- 
tions for amendments on a wide variety of sec­
tional interests. The issue was resolved in 1912 
when Congress proposed the seventeenth amend­
ment.

Utah was admitted into the Union in 1896, on the 
condition that her constitution included an ir­
revocable pronib ition of polygamous marriages. 
Later, when it was brought to  public attention that 
the state was not enforcing this provision, an 
anti-polygamy amendment to  the Constitution 
which would give th ' United States jurisdiction of 
the matter was proposed as a possible solution. 
However, the amendment was opposed on several 
grounds: it would interfere w ith  the sovereignty of
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Repeal o f 
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Lim itation of 
Federal Taxes

L im itation of
Presidential
Tenure

the states; the subject was not o f sufficient 
importance to merit a constitutional amendment; 
and the problem was susceptible of resolution by 
other means. The state legislatures, however, did 
not dismiss the problem as quickly as Congress did. 
From 1906 to 1916, twenty-six states made almost 
identical applications requesting a convention to 
propose an amendment prohibiting polygamous 
marriages.10 But after this surge of applications, 
polygamy ceased to  be an issue.
A movement for the repeal of prohib ition began in 
the nineteen-twenties. Eleven states considered ap­
plications to Congress for a constitutional conven­
tion. Five adopted resolutions for a lim ited con­
vention to propose the specific amendment. 
Congress responded to the pressure by proposing 
the twenty-first amendment.

Federal taxes were greatly increased during the 
mid-nineteen-thirties. The American Taxpayers As­
sociation failed in its efforts to exert pressure on 
Congress for an amendment to lim it the federal 
taxing power. The group then began a quiet 
campaign to apply pressure by use of the applica­
tion procedure of article V. By 1945, seventeen 
states had submitted resolutions for the call of a 
convention." The movement lost momentum but 
was revived again at the end of the decade. 
Representative Wright Patman from Texas attacked 
the advocates of the amendment, claiming that 
their purpose was to make the rich ricner ana the 
poor poorer. He advised the states to rescind their 
applications. By 1963, there were claims that 
th irty -fou r states had made applications to Con­
gress, thus meeting the constitutional requirements 
fo r a convention ." Opponents of the amendment 
pointed to deficiencies in these claims: twelve 
states had rescinded their applications;13 some 
resolutions had not requested a convention, but 
merely had asked Congress to propose the amend­
ment: some applications were for other purposes; 
and the valid ity o f resolutions passeo fifteen or 
twenty years earlier was questionable.
When Franklin D. Rossevelt was elected to a th ird  
term, the belief that the tenure o f the office of 
President should be lim ited gained adherents. In 
1943, four states submitted applications to Con­
gress requesting a national convention to propose
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an amendment to that effect. A few years later, an 
additional state adopted a similar resolution. Con­
gress then proposed an amendment lim iting the 
number of successive presidential terms.
A t the beginning o f the second world war, there 
was some support fo r the idea that the United 
States should commit itself to a world organization 
aimed at preserving peace. Twenty-three states 
adopted resolutions urging their representatives in 
Congress to support such a commitment. In 1949, 
six states made formal applications to Congress for 
a constitutional convention to propose an amend­
ment authorizing the United States to participate 
in a lim ited worl'd government. W ithin the fo llow ­
ing two years, half of the states rescinded their 
applications.'4

The Supreme Court decisions establishing the 
"one-person-one-vote" principle and applying it to 
state legislature apportionment sparked the latest 
bout o f serious interest in a national constitution 
convention.
The Council of State Governments in 1962 sug­
gested a constitu*ional convention to propose 
amendments a) removing apportionment cases 
from  federal jurisdiction, b) establishing a "Court 
of the Union" to hear certain appeals from tne 
Supreme Court, and c) easing the process wnereby 
states themselves may initiate constitutional 
amendments under article V.
In 1964, the Council of State Governments sug­
gested an amendment exempting one house of any 
state legislature from  the "one-person-one-vote" 
rule. When an amendment to  that effect failed in 
the Senate in 1965 (gaining a m ajority c« the votes 
but not the constitutionally required two-thirds), 
the Council and Senator Everen Dirksen initiated a 
national campaign to convene a constitutional 
convention to deal w ith  the apportionment prob­
lem .15

By 1967, th irty -tw o  states had applied for a 
constitutional convention, although their applica­
tions differed in form , content, and specificity. In 
the follow ing years, one more state petitioned fo r a 
convention, and one withdrew its original aoplica- 
tion. Since 1969, no further applications have been 
submitted on this issue.
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Conclusion

Throughout the 1960's and into the present decade 
particularly salient issues have at one time or 
another provoked scattered applications for a 
constitutional convention; e.g., school prayer in 
the early 1960's, revenue sharing and busing j f  
school children to achieve integration more re­
cently, None of these issues, however, has pro­
duced applications tota lling near the two-th;rds 
required by article V .16
It is submitted that the m ajority of applications 
presented issues o f potentia lly nat'onal concern. In 
some instances, such as the nullification or the 
slavery issues, the question was in itia lly  a sectional 
concern, but national ramifications developed.
Another generalization that emerges from  an 
historical analysis o f the application process is that 
the m ajority  o f concerns raised in state applica­
tions have been resolved in some way other than 
by convention. In a large number of situations 
Congress took over the in itiative and proposed the 
requested amendment to the Constitution. Num­
erous examples are readily available. The 1788 
and 1789 applications of Virginia and New York 
for a general convention were resolved by con- 
gressionally proposed amendments—the Bill of 
Rights. S im ilarly, in the twentieth century, state 
applications that advocated direct election of 
senators, the lim ita tion of presidential tenure, 
presidential disability and succession and the repeal 
of proh ib ition  were resolved by congressionally 
proposed amendments. The problems raised by the 
state applications during the slavery period were 
resolved in a more revolutionary way. The Civil 
War and u ltim ately the thirteenth, fourteenth, and 
fifteenth  amendments rendered the applications 
moot.
However, there are a number o f situations in which 
there has been no resolution nf the problem. In 
some instances, such as the issue of polygamy, a 
change in social attitudes over time led to the 
abandonment of the issue.
This example highlights a problem which may be 
inherent in the procedure itself: sluggishness. The 
problem has its roots in a fundamental distinction 
between the ra tification process and the amend­
ment process. While the former only requires the 
state legislatures to respond to an already form-
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Notes

ulated amendment the latter requires affirmative 
action, This is time-consuming since typically 
before drafting a resolution both houses of each 
state legislature consider all the other applications 
on the subject submitted to Congress by other 
states. The slavery period provides numerous ex­
amples of potential applications that were tabled in 
the state legislatures or were never reported back 
from committees. Action on the resolution is 
further delaved by the fact that state legislatures 
convene at d ifferent times during the year. A dd i­
tional problems arise because Congress has not 
provided for adequate machinery to handle the 
applications presented to them. Thus, w ith the 
passage of time, new interests tend to replace the 
proposed interests, so that the issue is eventually 
resolved by a means other than the convention 
method or not resolved at all.
It is further evident that the issues that have called 
fo r a convention have been popular ones. H istori­
cally, although an individual state did not petition 
Congress for a convention on a particular issue, the 
state more often than not considered submitting a 
resolution. The states declining to submit applica­
tions generally did not reject tne application 
procedure based on the substantive merits of the 
problem. Rather, the states expressed fear of the 
power of a constitutional convention and its 
potential 'o r  revolutionary change.

1 37 American State papers 6-7.
2 W. Pullen, The Application Clause o f the Amend­

ing Provision o f the Constitution  22-28 (1951) 
(unpublished dissertation ir. Univ. of North 
Carolina Library) [hereinafter cited as Pullen) .

3 Id. at 38-39.
4 Massachusetts General Court Committee on the 

Library, State Papers on N u llification  223 (1834). 
The quote is from  the resolution addressed to her 
co-states. The recommendation to Congress varies 
slightly.

5 Pullen at 66.
6 S. Jour., 36th Cong., Spec. Sess. 404 (1861).
7 Pullen at 102.
8 1861 Iowa S. Jour. 68-69.
9 Pullen at 108.
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10 Id. at 115.
11 Id. at 119.
12 Graham, The Roie o f  the States in Proposing 

Constitutional Amendments, 49 A.B.A.J. 1175, 
1176-77 (1963).

13 See Appendix B.
14 Pullen at 126.
15 See Dirksen, The Supreme Court and the People, 

66 Mich. L. Rev. 837 (1968).
16 See Appendix B, Part One, fo r a complete listing.
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Original sponsor(s): REP. PETTYJOHN, Taylor, Hanley, Leman

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 54 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

Relating to amendments to the Consti­
tution of the United States concerned 
with the Congress.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the Congress was originally envisioned by the Founding Fathers 

as a nonpartisan, part-time legislative body whose members would take time 
from their normal businesses and professions to attend the congressional 
session for four to five months annually; and

WHEREAS the press of the nation's business has forced the Congress to 
become increasingly a highly structured, professional, and hierarchical 
institution rather than the informal, flexible gathering of citizens and 
legal intellects that obtained in the Federalist Era; and

WHEREAS the power of the incumbency has grown over time and with the 
institution of electronic media to the point that the incumbent is nearly 
unassailable in a normal election; and

WHEREAS the seniority system in the Congress, though recently re­
formed, still places disproportionate stress on electoral longevity; and

WHEREAS innovative ideas and rejuvenated vigor are more likely to come 
to the Congress through new members fresh from association with the people 
of the United States; and

WHEREAS the most common complaint that the public makes about congres­
sional service is that members of Congress spend more of their time running 
for office than attending to their duties; and

WHEREAS the power of incumbency makes biennial congressional elections 
an expensive, exasperating, and ultimately rather meaningless waste of each

-T- CSSSHJR 54(Jud)



1 member's time and talents; and
2 WHEREAS under art. V of the Constitution of the United States, an
3 amendment to the Constitution may be proposed by the Congress, or on the
4 application of the legislatures of two-thirds of the staces, the Congress
5 shall call a constitutional convention for the purpose of proposing an
6 amendment, which, in either case, shall become part of the Constitution
7 when ratified by three-fourths of the several States;
8 BE IT RESOLVED by the Alaska State Legislature that the Congress of
9 the United States is requested to propose an amendment to the Constitution
10 of the United States for submission to the states for ratification to limit
11 the number of terms a person may serve in the United States House of Rep-
12 resentatives to no more than six and to limit the number of terms a person
13 may serve in the United States Senate to no more than two; and be it
14 FURTHER RESOLVED that a"tentatively, effective July 1, 1991, under
15 art. V of the Constitution of the United States, the Legislature of the
16 State of Alaska makes application to the Congress of the United States to
17 call a convention for the specific and exclusive purpose of proposing an
18 amendment to the Constitution of the United States, for submission to the
19 states for ratification, to limit the number of terms a person may serve in
20 the United States House of Representatives to no more than six and to limit
21 | the number of terms a person may serve in the United States Senate to no 
2 2 jmore than two; and be it
23 FURTHER RESOLVED that if the Congress proposes and submits to the
24 states for ratification, within 60 days after the legislatures of two-
25 thirds of the states have made application for a convention, an amendment 
2G to the Constitution of the United States similar in subject matter to that
27 contained in this Joint Resolution, then this application for a convention
28 shall no longer be of any force or effect; and be it
29 FURTHER RESOLVED that this application and request be considered null
! CSSSHJR 54(Jud) -2-



and void, rescinded, and of no effect in the event that the convention not 
be limited to that specific and exclusive purpose; and be it

FURTHER RESOLVED that this application constitutes a continuing appli­
cation under art. V of the Constitution of the United States until at least 
two-thirds of the legislatures of the several States have made application 
for a similar convention under art. V, until the Congress has proposed an 
amendment to the Constitution of the United States similar in subject 
matter to that contained in this Joint Resolution, or until July 1, 2001, 

whichever occurs first.
COPIES of this resolution shall be sent to the Secretary of the United 

States Senate; to the Clerk of the United States House of Representatives; 
and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. 
Senators, and the Honorable Don Young, U.S. Representative, members of the 
Alaska delegation in Congress; and to the presiding officer of each house 
of each other state legislature in the United States.

-3- CSSSHJR 54(Jud)
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Amend Congress, not the Constitution
In 1948, H atiylhunan succeeded himself 

as president, ensuring two straight decades 
of Democratic rule in the While House. On 
Inauguration Day 1949, you could have 
searched p redacts from Bangoi; Maine, tn 
San Diego and not have tound a conservative 
who fevorcd increasing the powers of tha 
executive branch.

But tour decades later, things have 
changed. An increasingly liberal Demo* 
critic Party has latched onto Congress like 
an octopus with a stomach cramp. After 
more than three'decades of trying, Rspub- 
liotns have M ed  to pry them loose either by 
hard-fought elections or; more recently, by 
loudly (and, for the most part, accurately) 
observing just how slimy a creature the 
Democratic majority is.

Now a group called Americans to lim it 
Cocgresaiooal Thrmi has launched a cam­
paign to amend tbs Constitution. Its plan Is 
to prevent any member uf Congress from 
sem ng longer than 12 yeerg in either the 
House of Representatives or tha Sonata. Two 
stats legislatures already have passed res- 
ototiocs recommcoding inch an amendment, 
16 others plan to vote an similar resolutions 
mis jwar and Sen. Gordon Humphrey, a good 
(and retiring) two-term conservative from 
New Hampshire, has oarried the cause to the 
Steam floor.

Though they datm to be bipartisan, the 
rtars of the amendment ere mostly Re-suppoct

publican. Tha ALCTs advisory group is 
something like the mirror image of today's 
Congress. Three-uoarten of its member* 
are Republicans, me rest pliant Democrats. 
Many of iham, ironically, if not surprisingly, 
are former congressmen, not iH of whom left 
office of tbeir own volition.

But a terro-Umitatioo amendment is a bad 
idea, not because It might change the balance 
of power to the currant Homo and Senate, 
but became it definitely will changs tbe bal­
ance of power buflt into tbe federal govern­
ment by tbe Coostinitton. Tbe Houie of Rep­
resentatives, which is re-elected en masse

iM e n  a # •

power of the president The president, 
whether he Is a liberal Hke .FDR or a conser­
vative like Ronald Reagan, has ample conati* 
tutienal-power to fight an unbending Con­
gress. iW thirds of both houses of the 
Cong.ees, for example, must vote to override 
•  veto.

Nor is long service to any branch of the 
federal government necessarily an impedi­
ment tn statesmanship. It Is not accidental 
that the greatest tragedy In our nation’s his­
tory, the dvfl broke out only after great
and long-serving congressmen like Henry 
Clay and John C. Calhoun peased from the 
scene. And wbat conservatlvea today, be­
moaning the long tcntu-es of our liberal Su­
preme Court justices, would not like to see 
justices like William Rshnqulst, Antonin 
Scalia and Anthony Kennedy riding the 
bench into the next century?

Undoubtedly, the majority and minority in 
Congress have a shared interest to ensuring 
their incumbency •gains'' all comers. And 
Congress has abused its power to granting 
itself privileges that serve more to tilt elec­
tions than forward the national interest Such 
abuses include government-funded unsolic­
ited mass mail, massive profeaatonal staffs, 
liberal travel expenses and rwnipdgn fi­
nance lam that favor wealthy loboies over 
todtridufll voters. Congressmen also have • 
penchant for passing do-gooder laws on ev­
eryone else but specifically exempting them­
selves and their own Offices.

Tbe new conservative strategy of liroittoa 
congressional terms seams to be a way of 
admitting that If you can't win the game, 
change the rules. But the rules aren't there 
to protect cocjarvtttves or Liberals or *-tr 
other partisan or Ideological amglomc.*- 
tinn. They ed it to protect liberty and achieve 
the ends of government that the Preamble to 
the Constitution affirms. If Americas voters 
doot Luos today's congressional oligarchy of 
Incumbents, they can throw them oat of of­
fice. But if tbe voten don't care enough to
arin thm f t m i  fnr rh a n o in o  th*
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