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left the House to serve in the Senauc. one died, and one left to 
join a Wall Street law firm.

In contrast to Congressional term limitation, Presidential 
term limitation was an oft-discussed issue since the 
Constitutional Convention. Ever 7 President to serve in the 
1800's, with the exception of Abraham Lincoln, publicly supported 
a two-term, eight-year limit on Presidential service.^ Even 
Lincoln, who did not take an explicit stand of the issue, 
commented; "If our American society and United States Government 
are overthrown, it will come from the voracious desire for 
office, this wriggle to live without toil, work, and labor— from 
which I am not free myself."^

In 1951, a limitation on Presidential service was finally 
ratified as the Twenty-second Amendment to the U.S. Constitution. 
The 22nd Amendment was introduced in 1947 by the then-majority 
Republicans in the House in response to Democrat Franklin D. 
Roosevelt's election to four consecutive Presidential terms. 

Despite its origin as a partisan initiative, it was ratified by 

the states in 1951 with widespread support. Said the Washinccon 
Post in an editorial describing the bi-partisan nature of 

ratification:

12 . Presidential and Congressional Term Limitation; The Issue 
That Stays Alive, (Foundation for the Study of Presidential and 
Congressional Terms, 1981) pp. 10-11.
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The only basic reason for writing this additional 
restriction into the constitution is the fear that, in tnese 
days of big government and perpetual emergency, some future 
president with dictatorial tendencies might perpetuate 
himself in office indefinitely. Perhaps that chance is 
remote, but power-grasping officials are common enough in 
both history and current world experience to warrant t.iis 
safeguard.

Despite the passage of the 22nd Amendment, the issue of 
Presidential term succession was never fully settled, at least in 
the eyes of some scholars. In the 1970's the issue resurfaced as 
proposals emerged to limit the President to a single, six-year
term of service, an idea that was supported by then-President

1 5Jimmy Carter.

At the same time, in the post-Watergate reform era, the idea 
of Congressional term limitation resurfaced once again, most 
notably in several academic discussion forums in 1979 and 1980.*® 
While Sena'or Dennis DeConcini (D-Arizona) and Senator John 
Danforth (R-Missouri) introduced a bill during this period to 
limit members of Congress to twelve years of individual service, 
the lack of organized external pressure and a basic resistance

14 . "22nd Amendment", Washington Post. February, 29, 1951,
p. 8.

15 ♦ Limiting Presidential and Congressional Terms, (American 
Enterprise Institute, 1979), pp.1-5.

16. How Long Should They Serve?; Limiting Terms for the 
President and Congress. (American Enterprise Institute, 1980) 25 
pages.
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among sitting members to restrict their own incumbencies 
prevented this legislation from becoming enacted.^

In the mid to late 1980's, in the wake of an unprecedented 
99 percent re-election rate for incumbent members of the House of 
Representatives, and following a number of ethics scandals in the 
House leadership, several reform minded grass-roots and 
educational groups with an interest in limiting Congressional 
terms were established.

CONCLUSION

The low estimation in which the American public holds the 
Congress at this point indicates that there may be the needed 
impetus to write into the Constitution the expressed wish of izs 
framers for a "citizen legislature". According to a poll taken 
by the Gallup Organization in j.989, 57 per cent of those surveyed 
explicitly support a constitutional amendment to limit 
Congressional terms. With the emergence of a broad-based,

t
bipartisan consensus behind term limitation, a distinct 
possibility exists that congressional term limitation will 

reeraerge as a salient political issue.

^ . Ibia.
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AMENDING THE CONSTITUTION BY THE 
CONVENTION METHOD

INTRODUCTION

W h a t  has made the United States Constitution an enviable living document is Article V, by 
which the Constitution provides for its own revision. Under this article, the Constitution 
has been amended 26 times. W hether there will be a 27th Amendment, to require a federal 
balanced budget, is something that a number of state legislatures, including those of New 
Hampshire, Kentucky, and Wisconsin, now are addressing.

Article V of the Constitution provides two methods for proposing amendments: 1) by a 
two-thirds vote of Congress, and 2) by a convention called by two-thirds of the states.1 
A fter such amendments are proposed, they must be ratified by three-fourths of the states 
before they are added to the Constitution.

Two to Go. The first method for passing amendments has been used all 26 times during 
the past two centuries. No am endm ents have been proposed through the second method. 
This may soon change; 32 states have enacted resolutions calling for Congress to convene a 
constitutional convention to propose the am endment requiring a balanced federal budget. 
Kentucky, Wisconsin, and some ten other states are considering such resolutions, while 
several states, including New Hampshire, are reconsidering their previously enacted 
resolutions. If two more resolutions pass, the nation could see its first constitutional 
convention under the terms of the 1787 Constitution.

Because no convention under Article V has ever been held, the prospect of a 
constitutional convention is prompting understandable but unfounded fears. Critics have

1 Article V provides: 'T he Congress, whenever two thirds of both Houses shall deem it necessary, shall 
propose Amendments to this Constitution, or, on the Applicati< ^ of two thirds of the several Stales, shall call 
a Convention for proposing Amendments, which, in cither Case, shall he valid to all Intents and Purposes, as 
Part of this Constitution, when ratified by the Legislatures of three fourths of the several Stales, or by 
Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by 
Congress.,..*

Note Nothing written note is to be construed as necessarily rcllectmg the views oI Ttw Heritage Foundation or as an attempt 
to aid or binder the passage o l any b ill beloro Congress
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argued that the convention method of am endm ent is an untried and dangerous process and 
that a convention could "run away" beyond its mandate and rewrite the entire Constitution, 
perhaps even repealing the Bill of Rights.

Safer than  Congress. These worries, however, are based on a misperception of the 
nature of an Article V convention and of the safeguards built into the am endm ent process. 
A wide variety of authorities, including a special study committee of the American Bar 
Association, point out that a convention legally can be limited to a particular subject. These 
limitations can be enforced by Congress or the courts. A convention also would be 
coa.:m ined by a range of political factors, including the election of its delegates.

Most im portant, a convention called under Article V could only propose, not enact, 
am endm ents. These proposals still would have to be ratified by 38 states — no easy task. 
Given these strong safeguards, a convention would be far less able to "run away" with the 
Constitution than Congress itself, which may propose constitutional amendments at any 
time and on virtually any subject.

Safety Valve. The convention method of am endm ent is a critical ingredient of the 
constitutional balance of power. While Congress may in most cases be counted upon to 
propose constitutional am endments when needed or desired by the American people, the 
framers knew that Congress would be reluctant to do so if that would lead to a reduction in 
its own powers. The convention method thus provides a "safety valve" to propose needed 
am endm ents in cases where federal lawmakers might impede needed reform.

Even the looming possibility of a convention can be enough to force action by Congress. 
On at least one occasion this century, the threat of a convention led Congress to propose an 
am endment, which became the Seventeenth Amendment, establishing the direct popular 
election of Senators.

Far from  being a threat to the Constitution, as critics suggest, the convention method of 
amending is a necessary and integral part of the Constitution. Constitutional conventions, 
of course, should not be taken lightly. Yet exaggerated claims should not dissuade state 
legislators from considering this vital elem ent of the Constitution to deal with Congress’s 
inability to  resolve im portant national problems.

TIIE FRAMING OF ARTICLE V

Of the 26 am endm ents to the Constitution, all were proposed by the Congress, none by a 
convention. This would have surprised the framers of the Constitution, who saw equivalent 
roles for the Congress and conventions in the amending process. In fact, many preferred 
the convention method. The first suggestion fcr an am endm ent provision saw no role for 
Congress. T he "Virginia Plan" for the Constitution simply stated that "provision ought to be 
made for the am endm ent of the Articles of Union whensoever it shall seem necessary, and 
that the assent of the National Legislature ought not to be required ...,"2 In accordance with 
this view, the first draft of Article V, by the Philadelphia convention’s "committee of detail,"

2 M. Farrand, The Records o f the Federal Convention 22 (1937).
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provided for the proposal of am endm ents only by conventions, with no role at all for 
Congress. This was consistent with state practice at the time. As of 1787, only three of the 
eight states with an am ent ment process gave their legislatures a role.4

Several delegates objected to this draft, fearing that it would give the states too much 
power at the expense of Congress. As a compromise, the convention settled on the current 
Article V, under which both the states and the Congress would play a role in proposing 
amendments. Jam es Madison later wrote that Article V "equally enables the general and 
the State governments to organize the am endm ent of errors....'0

The delegates clearly felt that a two-pronged amending method would assure that no 
single institution could block im portant amendments. As George Mason of Virginia 
declared, it would be im proper to require congressional approval of amendments "because 
they may abuse their power, and refuse their consent on that very account."6 U nder Article 
V, as finally adopted, neither Congress nor the states could, by themselves, block an 
am endm ent

PAST USES OF TH E CONVENTION CLAUSE

Although no convention has ever been called under Article V, individual states in 
hundreds of cases have called for a convention. During the 1800s, most such convention 
calls were for broad, general revisions of the Constitution. Since the turn of this century, 
however, resolutions for conventions normally have been limited to specific issues that 
Congress had refused, or failed, to address. Five times in this century, more than half of the 
states have requested such a limited convention regarding a particular issue.

The most effective use of the convention clause of Article V was in the campaign for 
direct election o f U.S. Senators. Beginning with the rise of the progressive movement in 
the 1890s, sentim ent began to grow for the election of U.S. Senators by direct popular vote, 
rather than by state legislatures as originally provided by Article I of the Constitution. 
Between 1893 and 1902, the House of Representatives passed several resolutions proposing 
a constitutional am endm ent requiring direct election. But the Senate, understandably, 
refused consistently to vote on the issue; many of its members, after all, could expect to lose 
their jobs if they had to win popular support.

3 Ibid., a i m .
4 See Am erican Bar Association Special Constitutional Convention Study Committee, Am endm ent o f  tlic 

Constitution by the Convention M ethod Under Article V  (American Bar Association, 1974, as reprinted by the 
National Taxpayers Union), p. 15.

5 The Federalist Papers, No. 43 (New York: M entor Books. 1961), p. 278.
6 Office of Legal Policy, U.S. Departm ent of Justice, Limited Constitutional Interventions Under Article I 'o f  

the United Mates Constitution, Septem ber 10, 1987, p.7.
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To force Congress’s hand, the states turned to the convention provision of Article V. 
Between 1893 and 1911, some thirty states called for a convention to propose an 
amendment regarding direct election, only one short of the 31 needed to trigger the 
convention process.7 R ather than face the prospect of a convention, the Senate, on May 
13,1912, approved a direct election amendment, sending it to the states for ratification, 
where it obtained approval of three-quarters of the states and became the Seventeenth 
Am endm ent to the Constitution in 1913.8 Thus although no convention took place, Article 
V had served its purpose by removing the congressional roadblock.

Roadblock. Supporters of the current campaign for a constitutional convention to 
propose a balanced budget am endm ent argue that a similar institutional roadblock exists 
today. While the federal budget is a major national problem, they say, Congress is hesitant 
to solve it in  a way that would curtail congressional powers. Thus another means of 
initiating change is required.

In 1975, the North Dakota Legislature became the first to call for a convention to 
propose a balanced budget am endm er By 1983, some 32 state had done so -  just two 
short of the required number. Although no additional states have approved resolutions 
calling for a such a convention since then, legislation is expected to be considered in at least 
twelve states this year. Passage of a resolution in any two could trigger the first 
constitutional convention in 200 years.

MYTH OF THE RUNAWAY CONVENTION

The most common question surrounding the convention clause of Article V is whether a 
convention could legally be bound by a limit on the subjects it may address, or whether it 
would be free to rewrite the entire Constitution, much as was done to the Articles of 
Confederation in 1787. Critics of the convention method often argue that a constitutional 
convention, by its nature, cannot be limited and thus could revise any part of the 
Constitution — even the Bill of Rights — if delegates were so inclined.

These fears, however, are unwarranted. There is ample legal authority concluding that 
any Article V convention legally can be limited to one subject and that such limits can be 
enforced. Just as important, there are numerous political and restraints which make it 
virtually impossible for a "runaway" convention to rewrite the Constitution against the 
wishes o f the Am erican people.

Legal Limitations on Conventions Under Article V

W hen most Americans think of a constitutional convention, they envision a gathering like 
that held in 1787 — a general convention engaged in an overall rewriting of the

7 There were 46 states in the Union in 1911. Some commentators claim that 31 states in fact did request a 
convention. Because of the inconsistent way in which applications were recorded, the exact number remains 
unsettled. Sec American Bar Association, op. cit., pp. 60-63.

S See Paul J. W eber, T h e  Constitutional Convention: A Safe Political Option," 3 Journal o f  Law ami Politics 
51,57-58(1986).
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Constitution. A  convention under Article V, however, need not have such a broad scope. 
The article does not refer to a convention for the purpose of rewriting or even revising the 
Constitution. Instead, it specifically refers to "a Convention for proposing Am endm ents...."9

The history of this clause shows that the framers had in mind conventions assembled tc 
address discrete problems. For instance, Alexander Hamilton, in The Federalist Papers, 
stated that his belief at the time was that "[e]very am endm ent to the Constitution, if once 
established, would be a single proposition....There can, therefore, be no comparison 
between the facility of affecting an am endm ent and that of establishing, in the first instance, 
a complete Constitution ."10 Specific amendments, rather than comprehensive rewrites of 
the Constitution, appear to be what most framers expected.

Allowing Lim itations. A m ore difficult question is whether a convention could, in fact, be 
legally prohibited from  considering amendments on more than one subject. Article V itself 
is silent on this issue, not referring at all to how or w hether a convention’s scope may be 
limited. Many constitutional authorities, however, have concluded that such limitations are 
allowed under Article V. For instance, a special study committee of the American Bar 
.Association, after a two-year study, concluded in 1974 that the Constitution does provide 
for the lim itation of conventions.

The com m ittee based its determ ination on several factors. It noted that early drafts of 
Article V  had indicated an intention for conventions to be limited to the consideration of 
particular subjects. The initial draft of the article by the 1787 Constitutional Convention’s 
committee of detail provided that:

"[o]n the application of the Legislatures of two thirds of the 
States of the Union, for an am endm ent of this Constitution, the 
Legislature of the United States shall call a Convention for that 
j?urposc.(emphasis added .)11

S tandard  Practice. The phrase "for that purpose" indicates an intent that conventions 
would be called for certain, discrete purposes, without authority to conduct a general 
review of the Constitution. The ABA committee pointed out that limited conventions were 
in line with the standard practice among state constitutional conventions at the time. Of 
the state constitutions then providing for conventions, most stated explicitly that the 
conventions could be limited to particular issues.12

The ABA com m ittee also concluded that there are sound policy reasons why states 
should be able to call limited conventions. The convention method of amendment, it said, 
was meant to be a workable alternative to Congress in the am endm ent prucess. If states 
could not limit the agenda for such conventions, the ABA scholars reasoned, states would 
be unduly discouraged from employing this option. In addition, the committee found a 
limited convention to be more consistent with democratic principles, since voters would 
know the subject m atter to be considered before electing delegates. If the range of topics

9 See footnote 1 above.
10 V ic Federalist Papers, Number 85, up. cit., p. 525.
11 American Bar Association, op. cit., p. 12.
12 Ibid., p. 15.
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to be addressed were known and limited, the committee reasoned, the public would be 
better able to exercise an informed judgm ent in choosing among different candidates.

Safeguards Against a Runaway Convention

Even if a convention could be limited legally to a particular subject, critics say, it still 
could ignore its restrictions and em bark upon a wide-ranging revision of the Constitution. 
These arguments, however, ignore the legal and political safeguards built into the 
am endm ent system, which make any such "runav. 7 " convention virtually impossible. 
Among these safeguards:

1) Election of Delegates. Article V does not specify exactly how or when delegates to a 
constitutional convention would be chosen. This power has apparently been left to the 
Congress, which is given the responsibility to "call" the convention. Thus while Congress 
has no choice but to call a convention once the requisite num ber of valid state applications 
has been received, the power to "call" gives it an opportunity to craft the process by which 
delegates will be selected .13 Using this power, Congress can take steps to provide for an 
election process which would maximize the public debate on the issue and to ensure the 
accountability of the delegates.

One bill now pending in Congress, S. 589, sponsored by Senator Orrin Hatch, the Utah 
Republican, would establish procedures for constitutional conventions.14 Among other 
provisions, the bill would allow every rtate to send one delegate for each of its 
congressional districts, and two delegates selected on an at-large basis. The convention 
would begin no m ore than eight months after passage of a convention resolution by 
Congress.

T he election of convention delegates likely would be well contested. Because no such 
convention ever has been held, it would generate intense media and public interest, 
probably more than the typical congressional election. Political parties and interest groups 
could be expected to be very involved, ensuring a spirited debate. The leading candidates, 
especially in such a short campaign period, probably would be those with strong public 
name recognition. Thus, the eventual delegates would not be unknown and untried 
individuals. On the contrary, most likely they would be figures already known to the

13 [bid., p. 9.
14 While no action has been taken on the Hatch bill in this session, similar bills were unanimously approved by 

the Senate Judiciary Committee in 1984 and 1985. In addition, similar legislation sponsored by the late 
Senator Sam E n in , a Democrat from North Carolina, passed the full Senate in 1971 and 1973. See, S.Rept. 
No. 135,99lh Con&, 1st Sess. 13-15 (1985).

15 Sec, Henry Butler, 'S tate Petitions for a Balanced Budget Constitutional Convention: A Descriptive Essay 
on the Political Economy of the Article V Process," in The Constitutional Convention: How is it Formed? How  
is it Run? What A r t (he Guidelines? What Happens Now? (Washington, D.C.: National Legal Center for the 
Public Interest, 1987), p. 30.
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electorate — including civic leaders, government officials, and perhaps even members of 
Congress.

During the campaign, the convention candidates would be asked where they stand not 
only on the am endm ents being proposed, but also on such concerns as w hether they would 
attem pt to lead the convention away from its defined subject matter. Delegates thus would 
be required to commit themselves on the question of a "runaway" convention even before 
they w ere elected. While the delegates’ promises would, of course, not be binding, the 
public scrutiny of the candidates would make organized efforts to lead the convention 
beyond its legal scope virtually impossible.

2) Congressional Power to Choose the Mode of Ratification. If, despite the political 
restraints imposed in the. delegate selection process, a convention still strayed and proposed 
constitutional am endm ents outside of its designated subject matter, those amendments 
would face a  second obstacle: Congress. U nder Article V, the convention could not 
actually submit am endm ents to the states for ratification until Congress chose the "Mode of 
Ratification." Congress must designate whether state legislatures or state ratifying 
conventions are to ratify the amendments.

This gives Congress a tool to stop, in effect, any amendments that exceed the 
convention's charge. If amendments proposed by the convention went beyoi ’ 'he limits 
imposed upon it, Congress simply could decline to choose a mode of ratificatioi. those 
am endm ents.18 The proposed amendments would be able to go no farther.

Congress, o f course, could only exercise this option if the proposed amendments were 
outside the legal scope of the convention. It could not, consistent with the Constitution, 
block validly adopted proposals. While a determ ination of the extent of Congress’s powers 
in each case would not always be easy, the real danger faced — given Congress’s interest in 
the m atter — is that the convention would be circumscribed too much not too little.19

3) Review by the Courts. Any amendments proposed that exceeded a convention’s 
powers also would invite a legal challenge and could be invalidated by the Supreme Court.

There has been considerable controversy over the issue of the Court’s jurisdiction in such 
matters. In the 1939 Supreme Court case of Coleman v. Miller, for example, the Court was 
asked to decide whether Kansas had validly ratified a proposed child labor am endment to 
the federal Constitution/ '0 It declined to settle the issue, stating that questions regarding

16 The Hatch bill would prohibit federal employees, including members of Congress, from serving as 
delegates. Given the experience and expertise such individuals could lend to the process, the advisability of 
this prohibition is not clear.

17 For a m ore detailed discussion of the probable nature of a convention delegate campaign, see Weber, op. 
cit., pp. 61-63.

IS Office o f Legal Policy, op. cit., p. *3.
19 Congress’s decision in this case probably also would be subject to court review.
20 307 U.S. 433 (1939).
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the am endm ent process were "political questions" to be worked out by Congress and th° 
President, without judicial intervention.

More recent decisions, however, indicate that federal courts today would be much more 
willing to settle political questions. During the 1960s, for example, the Supreme Court 
intervened to rule on such "political" questions as how state legislature districts should be 
apportioned and under what circumstances Congress can refuse to seat a m em ber."1 
Moreover, even before Coleman, the Supreme Court settled numerous issues regarding the 
am endm ent process.-" Thus it appears that the courts could, and would, resolve any 
questioiis arising from a constitutional convention, and prevent it from exceeding its bounds.

4) Ratification by the States. In the improbable event that all o ther safeguards failed, 
proposals made by a constitutional convention of course still would be only proposals. They 
would not become part of the U.S. Constitution until ratified by three-quarters of the states. 
Thus, even if a convention did "run away" and propose far-reaching revisions in the 
Constitution, those proposals would not become law unless they were approved by 
legislatures or specially held conventions in 38 states.

This is no easy task even for amendments with broad popular support. In fact, the last 
two amendments proposed by Congress — the popular equal rights am endm ent and an 
am endm ent to provide the District of Columbia with representation in Congress — failed 
in their bids for ratification. It is thus virtually inconceivable that some drastic rewriting of 
the Constitution, devised in smoke-filled rooms and opposed by a large body of the 
American people, could survive the ratification process. A proposal by a "runaway" 
convention, lacking broad popular support, would be doomed.

CONCLUSION

G iver 'he numerous safeguards built into the convention method of amendment, fears 
that use of this method would endanger the Constitution are unfounded. In fact, the 
convention method actually may be the safer method of amendment. A convention is 
subject to many constraints, while Congress may propose an am endm ent to the states at any 
time, with almost no limits on the subject m atter of those amendments.

F ram ers’ Intention. Thirty-two state legislatures have petitioned Congress to convene a 
constitutional convention to consider a balanced budget amendment, undei the provisions 
of Article V of the U.S. Constitution. Proponents of this action maintain that Congress is 
incapable of restraining spending and eliminating the deficit, yet refuses to send a balanced 
budget am endm ent to the states for their consideration. Opponents of a convention argue 
that a convention is not an appropriate way of dealing with the problem because convention 
delegates might m ount an assault on the Constitution. But the convention method of 
amendment is not only a safe method of amendment, it is an integral part of the 
constitutional system of checks and balances. The framers of the Constitution wisely 
intended the convention method to be a vital counterweight to the powers of Congress to

21 Raker v. Carr. 369 U.S. 186 (1962) and Powell i-. McCormack, 395 U.S. 486 (1969).
22 See cases cried in Office of Legal Policy, op.cit., pp. 45-46.



block am endm ents. As the campaign for direct elections to the U.S. Senate demonstrated, 
the threat of a constitutional convention sometimes is necessary to force consideration of 
am endm ents that challenge the self-interest of Capitol Hill lawmakers.

The convening of a constitutional convention is, of course, a serious and complex matter. 
It must not be taken lightly. Nevertheless, the convention clause of Article V is an integral 
and necessary part of the constitutional system of checks and balances. Americans and 
their representatives in state legislatures and in Congress should not allow misinformation 
to divert them from employing this wisely crafted provision. When Congress fails to 
propose needed am endm ents to the Constitution, policy makers should not hesitate to put 
it to use.

James L. Gattuso 
McKenna Senior Policy Analyst 

in Regulatory Affairs

, A ll Heritage Foundation papers arc now available electronically to subscribers o f  th e "N E X IS’ on-line data retrieval 
scnice. The Heritage Foundation’s Reports (HFRPTS) can be found in the OMNI, CURRNT, NW'LTRS, and 
G I T  group files o f  the N E X IS  library and in the G O l'T  and OMNI  group files o f  the GOVNIVS library.________
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Precis
Fueled by the possibility that two more States will pass 

convention calls on the Balanced Budget Amendment, a national 
'•debate" among scholars has spilled oyer to the press and the 
public. The central issue is whether a new constitutional conven­
tion can be limited to a stated subject, or must be unlimited, and 
able to propose amendments to any part of the Constitution.

The dispute assumes we have only theory, not experience, to 
answer this question. There has never been a second national 
convention. There hav been hundreds of state conventions. The 
question whether a convention is sovereign unto itself and cannot 
be limited, is the same for a State as for the nation. At the 
State level, the question has been repeatedly raised and answered.

Of all w..o have studied t. is critical question, only the 
American Bar Association has boti.^red to review the State ex­
periences. That review led the A tit. to conclude in 1974, as a 
matter of official policy, that:

"Our two-year study of the subject has led us to conclude 
that a national constitutional convention can be channelled 
so as ihjL to be a force of that kind [dangerous and radical] 
but rather an orderly mechanism of effecting constitutional 
change when circumstances require its use. The charge of 
radicalism does a disservice t~ the ability of the states and 
people to act responsibly when dealing with the Constitu­
tion. "

The summary of' research both by the ABA and in this paper, 
concerning the limitation of State constitutional conventions is 
this: 1) it is rare for a state constitutional convention to seek
to go beyond its charter. 2) It is unanimous among courts that
have considered the issue that by one or more well-recognized 
means, such amendments may be prevented from going into the rati­
fication process. 3) The lesson to be derived from this sig­
nificant and well-litigated area of the law is that there are no
legitimate dangers from a "runaway" Convention at the national 
level.

Those interested in finding an answer to the question of 
limited conventions are invited to review for themselves the 
history of limited State conventions, and. legislative and judicial 
enfor .ement of such limits. Those who raise the specter of a 
"runaway" convention only for immediate political purposes will 
probably have no interest in either that history, or this paper.
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The proposed Balanced Budget Amendment to the Constitution is 
focusing attention on the methods of amending the United States 
Constitution. In the future, other possible amendments will rise 
to the top, or close to the top, of national attention. In each 
instance where the impetus for change comes from the States, and 
Congress is perceived as part of the problem, rather than the 
solution, attention will also be focused on the second half of 
Article V of the Constitution. /2 That provision allows the 

States to initiate constitutional change by calling for a new 
convention.

Discussions of proposed constitutional amerdments are dealing 
with "supreme law," as the Constitution describes itself. How­
ever, the process of seeking passage of any constitutional amend­
ment is, like all public acts in the United States, a political

B.A., Yale University; J.D., University of Maryland; 
Adjunct Professor of Political Science, University of Baltimore; 
Supreme Court practitioner, and author.

Article V of the Constitution provides these two methods 
of amendment: "The Congress, whenever two-thirds of both Houses 
shall deem it necessary, shall propose Amendments to this Con­
stitution, or, on the Application of the Legislatures of two- 
thirds of the several States, shall call a Convention for propos­
ing Amendments, which, in either Case, shall be valid to all 
Intents and Purposes, as part of this Constitution, when ratified 
by the Legislatures of three-fourths of the several States, or by 
Conventions in three-fourths thereof, as the one or the other Mode 
of Ratification may be proposed by Congress...."



act. And every proposal will have its opponents, who will, logi­

cally, act in a political manner.
One hallmark of politics is to use whatever weapons one finds 

at hand. In this particular type of public debate, the most 
potent weapon seems to be the threat, or the alleged threat, of a 
"runaway convention.11 / 3 The power of this weapon is that it 
turns some supporters of the particular amendment into opponents 
of the mechanism in the Constitution, put there by its authors to 
deal with a specific problem, a recalcitrant Congress. It ac­
complishes this reversal by placing reverence for an effective 
Constitution on both sides of the balance scales.

At first glance, the question of whether a new Constitutional 
Convention could be limited to a particular subject matter seems 
unanswerable, until the event occurs and its outcome is known.
The national slate is blank of examples beyond the unique and 
successful first experiment in Philadelphia, in 1787. But, there 
is a second body of law, the experience of the States with their 

hundreds of Constitutional Conventions, and amendments to their 
Constitutions, since 1787. The experience of the States provides 
a definitive answer to that basic and serious question concerning 
the ability to limit a new Convention. Without such limitations

3 See, for instance, Gerald Gunther, "Constitutional Brinks- 
manship: Stumbling Toward a Convention," American Bar Association 
Journal, Vol. 45, July, 1979. Also see, Melvin R. Laird, "James 
Madison Wouldn't Approve," Washington Post, 13 February, 1984, Op- 
Ed page. The latter article takes out of context a Madison quota­
tion about abandoning the results of the 1787 Convention and 
holding another Convention immediately, and applies it to the 
possible use of the second half of Article V in the 20th century.

Armor/State Con-Con Article/Final Draft/Page 3



Armor/State Con-Con Article/Final Draft/Page 4
it is'clear that the second half of Article V will become a dead 

letter, and the purposes for which it was designed will be forever 
frustrated.

This discussion is intended for those who have a serious and 
legitimate concern with this basic question that arises very 
seldom, but when it does, is critical. It will be of little use 
to those for whom the consideration of a proposed constitutional 
amendment is a purely political question —  to be won or lost by 
whatever means, including permanent damage to the structure of the 
Constitution. It is the author's hope despite much evidence to 
the contrary, that in the long run those who will trample the 
Constitution in the guise of defending it, do not and will not 
constitute a majority of the people in the United States, and that 
historical records and experiences that offer guidance, will be 
reviewed, considered, and accepted if logical and valid, by most 
who review this State constitutional experience.

I. Summary.

There is a substantial body of literature on the subject of 
possiole controls on a new Constitutional Convention, if one is 

called under Article V of the Constitution. The debate is whether 
Congress or the Supreme Court, or both, would or should have any 

supervisory powers over the calling, conduct and results of such a 
Convention. / 4

4 Two major players in the continuing scholarly debate are 
Professors William Van Alstyne, and Laurence Tribe. See, for 
instance, Van Alstyne, "The Limited Constitutional Convention -



An unfortunate aspect of this heated and protracted debate is 
that it takes place in a near vacuum. Nowhere in this blizzard of 
articles is there a reference to the one source of real experience 

with that precise subject, the history of regulation of State 
Constitutional Conventions. Instead, the debate is carried on 
primarily in the ether of pure theory, which allows widest scope 
for the intellectual pyrotechnics of the participants, but for the 
same reason has the least possible application to the real world.

It is freguently valuable to recall Justice Felix Frankfurt­
er's description of the States as, "legislative laboratories." / 5 
It is not just that the States can learn from each other. It is 
also possible for Congress and the Supreme Court to learn from 
State legislatures and State Supreme Courts. In short, it would 
ne worthwhile for national leaders to look across the Potomac from 
time to time and see what is happening in the real world.

To same effect, it would be wise for Constitutional theor­
ists. when they presume to advise Congress and/or the Supreme
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The Recurring Answer," 1979 Duke Law Journal 985, and Tribe's 
"Issues Raised by Requesting Congress to Call a Constitutional 
Convention to Propose a Balanced Budget Amendment," Pacific Law 
Journal, Vol. 10, July, 1979. As a general proposition, scholarly 
debates are like chess matches by mail. They take a long time, 
and the next reply can come from anywhere on the map. A thorough 
citation of the major articles, and a review of the logic of each, 
appears in Limited Constitutional Conventions Under Article V of 
the United States Constitution, issued 10 September, 1987, by the 
Office of Legal Policy of the Department of Justice.

5 Justice Frankfurter was one of the strongest and most 
articulate supporters of wide latitude for State legislatures in 
making their policy judgments and passing laws concerning their 
own citizens. He coined the phrase, "legislative laboratories of 
the states," which clearly expressed this idea.



Court on matters such as the control of a Constitutional Conven­
tion, to look to the States where there is ample experience in 
this precise subject.

This monograph does exactly that.
State methodologies for peaceable changes in their Constitu­

tions are older than the Constitution itself. All State Constitu­
tions have included such processes from early in the history of 
the republic. / 6 Every State has called for itself at least one 
Constitutional Convention, and the most that have been conducted 
by any State is 17 in New Hampshire. / 7

There have been more than 240 Stare Constitutional Conven­
tions to date. /8 Table A describes the whole pattern of con­
stitutional amendment, State by State.

This paper does not discuss the nature of the changes made by 
any of these conventions, since the focus here is on the process 
of constitutional amendment, not on the specifics of the amendment 
or amendments proposed. Likewise, the critical question about 
Article V  of the US Constitution is how the Convention process 
works, rather than what particular amendments might be produced by

6 The pre-1787 Constitutions of Georgia, Massachusetts, New 
Hampshire and Pennsylvania provided for conventions. Delaware, 
Maryland and South Carolina provided for amendments, but not 
conventions. New Jersey, New York, North Carolina and ' irginia 
lacked amendment provisions. Connecticut and Rhode Island lacked 
constitutions at that time (?) . Check weinfeld, harvard Law 
Review 474, 481 (1938)

7 A. Sturm, Thirty fears of State Constitution Making: 1938- 
1968, National Municipal League, 1970, at pps. 51-80, 132-37.
Cited hereafter as Sturm, Thirty Years.

8 Sturm, Thirty Years, at p. 00.
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it in our time, or any time in the future.

The exception to this general rule are those instances where 
the subject matter of proposed amendment(s) brought into question 

the legitimacy of the State Convention and its actions, usually 
resulting in corrective actions either by the State legislatures, 
the State supreme courts, or both.

The fundamental political/legal problem in such a conflict is 
that all commentators recognize that a Constitu' ional Convention 
represents the exercise of the sovereign power of the people. It 
is a political problem because popular sovereignty is the central 
belief of our system of government. It is a legal problem because 
every constitution is the supreme law within its jurisdiction, and 
the very purpose of such conventions is to propose binding changes 
in that supreme law.

The strongest statement of the power of the people in such an 
assembly is the repeated reference to the Philadelphia Convention 
as a "revolutionary" one. It is described as being a "runaway" 
convention that acted contrary to the instructions from the body 
(the Congress under the Articles of Confederation) which caused it 
to meet. /9 That charge is based on a failure to read the full 
history behind the calling of that Convention, and a failure to 
understand exactly what that Convention did, and especially how 
its proposed Constitution was handled by the States in the ratifi­
cation process. It also represents a failure to recall the legal

9 See, for instance, Lawrence M. Baskir, "The rangers of a 
•Runaway Convention,'" The Nation, April 3, 1982, pps. 391-93.



Armor/State Con-Con Article/Final Draft/Page 8 
and Constitutional consequences of the Civil War.

The discussion of the 1787 Convention might not seem germane 
to a review of what the States have done for themselves in consti­
tutional conventions in the 18th, 19th and 20th centuries. It is 
necessary, however, because incorrect views of what happened in 
Philadelphia tend to crop up in State legislatures and supreme 
courts, in those instances where corrective actions seem necessary 
because of actions by State constitutional conventions.

Therefore, the political/legal history of the legitimacy of 
the 1787 Convention, and of the Constitution it produced, is 
presented in Section II, below.

Several States have Constitutional provisions which require 
the question of holding a s'onvention to be put to the voters at 
stated intervals. In the majority of States, however, such con­
ventions have been called only because of a rising tide of public 
dissatisfaction with certain aspects of the government of the day. 
Given the nature of the act and the circumstances in which it 
usually occurs, questions of the legitimacy of the convention and 
of the amendment(s) it proposes engender the most bitter disputes 
and involve the highest of stakes.

For all these reasons it is extremely important that the 
legal decisions on such questions be settled according to clear 
principles, known in advance, so the results will both be fair to 
the process of amendment, and will be perceived as fair by the 

people. It is exactly that issue which has engendered much heat, 

but very little light, in the scholarly articles to date about
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Article V.

However, at the State level, these questions have been re­
peatedly addressed. The answers found are largely consistent 
across the country. They are clear, logical, and easy to under­
stand. They square with the history of the United States Con­
stitution. And, most importantly, they have been perceived and 
accepted as fair by the people of the various States, which is the 
only true foundation of any constitutional government.

In most cases, the State Constitutional Conventions have been 
"unlimited" ones. Every single provision of the then-existing 
State constitution was therefore on the table and subject to 
proposed change except for the ratification provisions themselves. 
A  change in ratification could be proposed, but it could only go 
into effect if accepted through the existing ratification process.

There aro a few States which exempt their "Bill of Rights" 
from changes proposed by either the legislature or a Constitution­
al Convention. No attacks on a Bill of Rights has been mounted 
from either quarter, so there is no case law on such "entrench­
ment" clauses. / ^ 8 It is clear that any proposed clauses in a 

State Constitution that seek to inhibit the application of a

3-8 The author was allowed to read an unpublished, book- 
length manuscript by Professor Albert Blaustein of Rutgers-Camden 
Law School. The book deals with the amendment process in all the 
constitutions of the world, and ascribes the birth of "entrench­
ment" clauses to the US Constitution. That placed three subjects 
beyond the reach of amendments —  taxes on importation of slaves 
(which expired in 1808), and guarantees of territorial integrity 
of each State and representation by two Senators. The three most 
common uses of entrenchment clauses internationally are the guar­
antee of a socialist form of government, the establishment of an 
official religion, and the continuation of a given royal house.
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provision of the U.S. Constitution would be invalid.
Rarely has a general revision of a State Constitution sought 

to create and apply a new ratification provision in one fell 
swoop. Because such a possibility has been included in the little 
shop of horrors by some who fear a new, national convention, the 
applicable State histories on these points are included in Section 
III. See, especially, State v. Manley, 441 So2d 864 (Ala., 1983).

Limitations on the power of Conventions to act in certain 
areas, or to propose more than a specified number or type of 
amendments have been routinely upheld. The theory has been that 
limitations placed on a Constitutional Convention by the sovereign 
power, i.e. the people, through the existing Constitution, must be 
obeyed. The limitations can be placed either by the legislature 
on its own initiative, or by the express terms of the State's 
existing Constitution. Either way, they are valid, and must be 
obeyed. Z 11

The question of "limited" versus "unlimited" Conventions is 
discussed in Section III, below.

There is an exception to this general rule, which concerns 
Constitutions that have been accepted by the people in a popular 

referendum. In some such cases, the courts have accepted the new 
Constitution as valid, despite the violation of pre-existing 
conditions that have not been met. / 12

^  Staples v. Gilmer, 33 So2d 49, (Virginia, 1 9 4 5 ),

12 A leading case allowing amendment of a state Constitution 
despite not following the amendment procedures of the existing 
Constitution, is Gatewood v. Matthews, 403 SW2d 716 (Kentucky,



The theory behind this line of cases is based on the early 

history of the United States, in which legislatures frequently 
undertook Constitution-writing duties, and in a few instances, 
Conventions stayed in session for years at a clip, undertaking 
ordinary legislative duties. There was even one instance, in 
Missouri prior to the outbreak of the Civil War, where a Conven­
tion that favored the Union viewpoint contributed to the Governor 
and legislature that favored the Confederate viewpoint, fleeing 
the State, with the Convention taking over and appointing new 
State officials. / 13 In the 20th century, however, such resuxts 
ha a been rejected as historical aberrations, rather than correct
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1966). Citing older cases, the Gatewood Court upheld the revised 
Constitution of Kentucky, which had been ratified before the 
challenge was brought. The same after-the-fact challenge • xisted 
in Wheeler v. Board of Trustees of Fargo School District, 37 SE2d 
322 (1946), on which the Gatewood Court relied. In Wheeler, the 
Court said, "every presumption of law and fact, is to be indulged 
in favor of the validity of a constitution when it is attacked 
after its ratification...." 37 SE2d, at p. 329.

For this reason, the dissenting Judge in Gatewood called it 
ua case of expediency," and the decision was heavily criticized in 
a case note in 81 Harvard Law Review 693 (1968).

13 Walter K. Dodd, The Revision and Amendment of State 
Constitutions, Johns Hopkins University, 1910. reprinted by Da 
Capo Press, New York, 1970, gives a thorough history of early 
developments in the theory and practice of state constitutional 
amendment. Cited hereafter as Dodd, Revision.

Perhaps the most unusual situation that arose was during 
Dorr's Rebellion in Rhode Island. The existing government oper­
ated under the former Colonial Charter. A self-proclaimed Con­
stitutional Convention wrote and promulgated a new Constitution, 
and created a new and opposing government. The question of which 
was the legitimate government of Rhode Island reached the Supreme 
Court in Luther v. Borden, 48 US 1. The Court declined to answer, 
ruling that the question was a political one that only Congress 
could answer. See, Dodd, Revisions, at p. 60. Based on the 
modern cases, the Court would rule on such a question if it arose 
again, and would decide in favor of the government based on the 
existing Constitution.
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indicators of the direction of the law. / 14

In summary, the conclusion is that even an unlimited State
convention cannot act as if there were no preexisting constitution 

and it was writing on a blank slate. Therefore, legislatures have 
the right to refuse to submit for ratification excessive propos­
als, and courts have upheld that refusal.

The larger and more important question is first, whether 
there can be such a thing as a "limited" national constitutional 
convention, and if so, how can its limits be enforced? Some
respected commentators have argued that there can be no such thing
as a limited constitutional convention. / 15

The argument is almost always a purely theoretical one, based 
on the concept that the people are sovereign, and when they are 
acting in their sovereign capacity, no other governmental struc­
ture can restrain their decisions. Even as pure theory, the 
argument falls of its own weight, -ince a totally unrestrained 
convention could not only agree on the changes it wanted, but also 
sweep aside the ratification process and jump directly from pro-

14 The present line of cases on adherence to the proscribed 
methods of amendment do show a slight variance. Some courts 
require strict and mandatory adherence; see, for instance, Craw­
ford v. Gilchrist, 59 So 963, (Florida, 1912), Stander v. Kelley, 
250 A2d 474, (Penn., 1969), cert. den. and app. dismd, sub nom, 
Lindsay v. Kelly, 395 US 827 (1969). A lesser number of courts 
require "substantial" compliance, state ex rel. Board of Fund 
Commissioners v. Holman, 296 SW2d 482, (Missouri, 1956).

15 See, a very thorough and useful bibliography, prepared by 
James N. Stasny, a member of the staff of the Senate Budget Com­
mittee, published in the Hearings before the Subcommittee on the 
Constitution of the Committee on the Judiciary of the Senate on S 
119, S. Hrg. 98-1263, Serial No. J-98-114, 25 April, 1984, at pps.’ 
63-89
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posal to promulgation. Between 1776 and 1787 that did happen at 
the state level on a number of occasions.

Today, no one argues still argues that such actions are a 
proper exercise of the sovereign power of the people. And, today, 
no court would accept such an action as legitimate. / 16

There is, however, a strong, practical basis for the con­

clusion that a convention can be limited in its scope. The Ameri­

can Bar Association reached that conclusion through the work of a 
Special Committee on the Amendment of the Constitution by the 
Convention Method under Article V. A nine-member Special Commit­
tee was appointed in 1971 to "study all questions of law concerned 
with the calling of a national Constitutional Convention...." The 
Committee consisted of two US District Judges, a Judge of the 
Superior Court of D.C., a present law school dean, and a former 
one, two former presidents of state constitutional conventions, 
and an experienced private practitioner.

As the Special Committee issued a final report that was 
unanimous (except for one dissenter who said that Congressional 
districts could not be the election districts for delegates to a 
convention). The ABA House of Delegates agreed by formal resolu­
tion to accept the Committees conclusions as official policy in

16 See, for instance, Dade County v. Kelly, 153 So2d 822, 
(Florida, 1963), where the Court, quoting George Washington, says, 
"If in the opinion of the people... [the amendment provision is] 
wrong, it should be corrected by amendment in the way which the 
constitution designates. ...no change [should] be m*de by usurpa­
tion."
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1973. / 17

The main grounds for reaching this conclusion are two. First 
is the intent of the drafters of Article V that the powers of 
Congress and the States to propose amendments would be co-equal. 
This follows from the reason for giving the States power to in­
itiate Constitutional change —  that the States would be able to 
force acti .1 when the inaction of Congress was a central part of 
the perceived problem. "It... equally enables the general and the 
state governments to originate the correction of errors as they 
may be pointed out one side or the other." / 18

The fact that these two methods of amendment have not been 
co-equally used says nothing about the extent or importance of the 
respective Congressional and State powers. It indicates only tnat 
the people, acting through their State legislators, hav^. been 
generally satisfied with the amendments as proposed, or nc pro­
posed, by Congress, and have therefore held their power re­
serve.

As a technical or legal matter, it is true to say that all of 
the 26 amendments to date have been adopted by the route of pro­
posal by two-thirds of Congress, followed by ratification by 
three-fourths of the States. Recognizing, however, that amendment

17 American Bar Association, Special Constitutional Conven­
tion Study Committee, Amendment of the Constitution by the Conven­
tion Method Under Article V, American Bar Association, 1974. The 
description of the Committee and it: nearly unanimous conclusion 
appears at pps. ix-xi. The Resolution of the ABA appears at pps. 
vii-viii. Cited hereafter as the ABA Report.

18 James Madison, The Federalist, No. 43.
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of the Constitution is both a political and a legal act, it is 
false to say that the second half of Article V, the State Conven­
tion Call mechanism, has never been used. It was successfully 
used exactly as the Framers intended, to produce the 17th Amend­
ment in 1911. And, that process was nearly successful for the 
Dirksen Amendment in the late 5 0 's and early 60 's.

For those unfamiliar with the political/legal history of the 
17th Amendment and the Dirksen Amendment, these are given, respec­
tively, in Appendices A and B, oelow. It should be noted that the 
ABA Report was a product of the near-success of the Dirksen Amend­
ment, and the demonstrated necessity therefore to define the 
parameters of this method of seeking Constitutional change.

Although Constitutional Convention Procedures Acts have 
frequently been introduced in Congress, none has passed. Two have 
passed the Senate, but died in the House. The major provisions 
are given below. They are similar to those in the other, less- 
successful bills. / 19 At the national level, the procedural 
vacuum continues.

19 Senator Ervin's bill, S. 2307, had hearings, did not pass
either House in the 90th Congress. Then, he presented S. 623 in
the 91st Congress, which did not pass either House. Then he 
introduced S. 215 in the 92nd Congress, which passed the Senate 
with a vote of 84 to 0, rn 19 October, 1971. There was no action 
in the House. Then he introduced S. 1272, in the 93rd Congress, 
with similar provisions, it passed the Senate on 9 July, 1973; 
there was no action in the House. There were several bills intro­
duced in the 94th, 95th, 96th, and 97th Congresses, none of which 
came close to passage. Senator Hatch introduced S. 119 in the 98th 
Congress, which had hearings but did not pass either House. In 
the 99th Congress, he introduced S. 40; there were hearings but it 
did not pass either House. He reintroduced the Procedures Bill in
the 100th Congress, as S. 589.
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At the State level, however, the vacuum has been filled. The 

national and State procedures bills that impose restraints on 

Conventions, are discussed in Section IV, below.
The methods by which a State constitutional convention can be 

limited in its subject matter, are varied. The limitations may 
appear in the State's Constitution. Or, they might be imposed 
when the convention is called, either by referendum of the people 
or by legislative act, or by a combination of both.

The critical question, however, is the enforcement of limita­
tions when a convention, for reasons of its own, seeks to exceed 
its authority and propose amendments it was not convened to con­
sider. This is the overriding open question at the national 
level. It is, however, well settled law at the State level. And 
since there is no distinction in legal logic between the sovereign 
people acting within their own State and the sovereign people 
acting at the national level, the answer would be the same.

At the State level, of course, popular sovereignty does not 
allow a State constitutional provision to violate a federal Con­
stitutional provision. This was Senator Henry Calhoun's Nul­
lification Doctrine that was laid to rest when the guns fell 

silent at Appomattox. Popular sovereignty at the State level 
means only that the people can adopt whatever provisions they 

choose, but only within the area of legal activities that are open 
to individual States.

There are two different main methods for pulling in the reins 
on a State constitutional convention that seeks to run away from
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its mandate. One is for the legislature to refuse to submit for 

ratification the parts of a conventions proposals that go beyond 
its mandate. The other is for the State Supreme Court to rule 

that the excessive proposals are beyond the mandate and therefore 
cannot be submitted.

These two methods of control are not discussed separately, 
but are combined in Section V, below. The reason is that they are 
often combined in fact. A convention will produce amendments 
beyond its mandate. The legislature will then refuse to submit 
those for ratification. The issue will be taken to the court 
which often rules both that the amendments were excessive, and 
that the legislature was within its constitutional duties in 
refusing to submit then. Either grounds for the courc decision 
would be sufficient, but they are often combined in the decisions.

There is a subsidiary question of judicial deference. At the 
national level it is called the "Political Question Doctrine," and 
appears primarily in older cases where the Supreme Court left a 
particular decision to Congress and refused to review it. That 
question is also addressed in many of the State court decisions in 
this delicate area. / 20

The summary of the research into the restriction of State

20 In Coleman v. Miller, 307 US 433 (1939), the Supreme 
Court decided that the issue of whether a State had ratified a 
proposed amendment in a timely fashion, was for Congress to de­
cide, not for the Court. It said that there is a "class of ques­
tions deemed to be political and not justiciable." Since then the 
Court has decided to decide many issues previously avoided as 
"political questions." Still, the doctrine that some questions 
are beyond judicial determination, retains some validity.
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constitutional conventions is this: 1) it is rare for a state 
constitutional convention to seek to go beyond its charter. 2) It 
is unanimous that by one or more well-recognized means, such 
amendments mav be prevented from going into the ratification 

process. 3) The lesson to be derived from this significant and 
well-litigated area of the law is that there are no legitimate 

dangers from a "runaway" Convention at the national level.
Some who orofess such fears do so only as a pretext for 

opposition on other grounds to the exercise of this right by the 
people, through the State legislatures. However, those whose 
fears are genuine, can allay them by a careful and thoughtful 
review of how this precise question has been easily and effective­
ly solved by the common sense of state legislators and the legal 
reasoning of state courts.

The ABA Special Committee reached this conclusion in its 
report:

"Our two-year study of the subject has led us to con­
clude that a national constitutional convention can be chan­
nelled so as not to be a force of that kind (dangerous and 
radical) but rather an orderly mechanism of effecting con­
stitutional change when circumstances require its use. The 
charge of radicalism does a disservice to the ability of the 
states and people to act responsibly when dealing with the 
Constitution." / 21

II. The "Amendment" of the Articles of Confederation.

The forgotten government in the United States is the Articles 
of Confederation. This was a compact among the States, acting as

21. ABA Study, supra, p. 39.
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sovereign entities. Each State could have, at its own expense, 

from 3 to 7 members of Congress, but they cast a single, collec­
tive vote. The Articles were not finally ratified by all States 
until 1731, when Maryland accepted them after Virginia and other 
States had' agreed to abandon their unlimited claims to Western 
lands. / 22

There are many ways in which the Articles failed, and that 
failure led directly to the Constitutional Convention of 1787. 
Three examples can stand as representatives of all others.

Under the Articles, the Congress chose annually a "President 
of the United States in Congress Assembled." There were 11 such 
"Presidents" elected under the Articles, with the first being John 
Hancock of Maryland, and the fourth being John Hancock of Mas­
sachusetts. Hancock was, in that year, too ill to go to Washing­
ton and assume his duties as President. The Congress deemed it 
unnecessary to declare the office vacant and appoint someone else 
in his stead. / 23

In light of modern-day experience, that is humorous. Still, 
it clearly illustrates the fact that under the Articles the United

22 The history of the ratification of the Articles of Con­
federation is found in C Herman Pritchett, The American Constitu­
tion, McGraw-Hill, New York, 1959, at pps 10-11. The Articles were 
proposed in November, 1777, and required unanimous consent. 
Maryland was the last State to ratify, and did not do so until 1 
March, 1781. Cited hereafter as Pritchett, Constitution.

23 The history of the "forgotten Presidents," those who 
served under the Articles of Confederation, is given in Eric 
Eriksson & David Rowe, American Constitutional History, W.W.
Norton & Co., New York, 1933, at p. 00. Cited hereafter as Eriks­
son, History.



States did not have any mechanism for effective, national leader­
ship.

The second example has to do with taxation and national 
bankruptcy. Under the Articles, Congress had no power of direct 

taxation. Each year they would estimate the total cost of operat­
ing the government, and then send the pro rata assessment to each 
State Capitol, in the hopes it would be paid. There was no enfor­
cement mechanism for unpaid assessments, unless Congress chose to 
declare war on State that had not paid its share of the taxes. / 24

Given human nature, it is little surprise that a number of 
States simply declined to pay their assessments. Shays' Rebellion 
in Massachusetts was led by a disgruntled Army Maior who lost his 
farm because he could not pay a $12 property tax bill. And, he 
cou^d not pay it because Congress had long failed to pay its debts 
to Daniel Shays and the other veterans of the Revolutionary War. 

/ 25

The circumstances of the United States under the Articles of 
Confederation were such that its Ambassadors to the Capitols of 
Europe went overseas at their own expense, and spent much of their 
time begging for loans at high interest rates, to remit to the 
Capitol in New York, for stop-gap payment of some of the nation's

24 The history of the non-payment of national assessments by 
the States, is found in Eriksson, History, supra, at pps. 00-00.

25 The payment by the States of about 15% of their assess­
ments from Congress, the non-payment of veterans of the Revolu­
tionary War, and the beginnings of Shays' Rebellion are described 
in Pritchett, Constitution, supra, at pps 12-13.
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debts. / 26 it was this sorry state of affairs that led most 
national leaders to conclude that the Articles were fatally defec­
tive, and that a new government with greater and more effective 
powers, was essential.

This leads to the third failure of the Articles. In the last 
years of the Confederacy, a number of amendments designed to 
rescue the government from total collapse, were agreed in Congress 
and proposed as amendments to the Articles. But, Article XIII 
required unanimous consent to amend the Articles. Two critical 
amendments were defeated by the vote of a single State, one by New 
York and the other by Rhode Island. Rhode Island at that point 
comprised 60,000 souls; yet the general government of 3 million 
people effectively collapsed for want of the consent of Rhode 
Island and Providence Plantations. / 27

This was the context in which the Philadelphia Convention was 
called. It is important, however, to recall how and by whom that 

Convention was called. An earlier Convention in Annapolis, Mary­
land, had failed because only five States attended. However, the 
delegates to the Annapolis Convention asked both Congress and the 
States to call another Convention a year later. / 28

26 A particularly poignant account of how American ambas­
sadors of the time served as beggars for loans, is found in ------

27 The history of failure of all attempts to amend the 
Articles of Confederation is found in Pritchett, Constitution, 
supra, at pps 13-14.

28 In terms, the Report of the Annapolis Convention was 
directed only to the Governors of the States whose delegations 
were present. However, the purpose of the 14 delegates from five



Virginia was the first to respond, on 22 January, 1787. It 
asked all States to attend in Philadelphia. Seven States were 
already committed to attend when Congress finally responded. Once 
it was clear that the new Convention was going to take place, 
whether or not Congress acted, Congress finally issued its call 
for "the sole and express purpose of amending the Articles of 
Confederation." / 29

This is frequently cited as proof that the Philadelphia 
Convention exceeded its mandate. The truth is that Congress was 
boarding a bandwagon that was already underway. With the excep­
tion of Delaware, the responses to the Virginia call were un­
limited. Of the 12 States that chose to attend (Rhode Island 
refused to have anything to do with the Convention), only Delaware 
placed on its delegates the restriction that Congress had sought - 
- amendment of the Articles of Confederation.

For present purposes, we skip entirely the substantive work 
of the Convention; how and why it wrote the various provisions of 
the Constitution. At the end, when the delegates were considering
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States who attended is made clear by the fact that they sent 
"courtesy" copies of their report to all the other Governors, and 
to the leaders of the federal government in Mew York. The Report 
is found in Documents Illustrative of the Formation of the Union 
of the American States, House Document 398, 69th Congress, 1st 
Session, 1927, reprinted by Spencer Judd Publishers, Sewanee, 
Tennessee, 1984, at pps. 39-43. This publication is cited hereaf­
ter as Documents Illustrative.

29 The dates of each State's commitment to attend in Phila­
delphia, the conditions which each placed or. their "Commissioners" 
(or delegates), and the belated Congressional call for the Conven­
tion, are found in Documents Illustrative, supra, at pps. 55-84, 
and 44-46, respectively.
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ratification, they determined that acceptance by nine of the 13 
States would be sufficient. They drafted a carefully-worded 
Resolution which is the fifth page of the Constitution, from 
George Washington as President of the Convention, to the Congress 
in New York. In that letter they stated that the Constitution 
would be effective "among the Scates so ratifying the same." / 30

It was not until after Washington was elected as the first 
President that North Carolina and Rhode Island eventually ratified 
the Constitution. Neither took part in the election of Washing­
ton. Neither took part in the federal government until they had 
ratified.

In short, what happened after the Constitution was sent out 
for ratification was that 11 States chose to abandon the Articles 
of Confederation, and join together under the new Constitution.
The Articles of Confederation were not illegally amended. The 
States simply walked out of the government under the Articles.

That was a legitimate, theoretical option for any State at 
any time, until after the Civil War. The Confederate States of 
America cited at length the views of many of the Framers that they 
had a right to leave the Union at will. Their quotations were 
correct. However, in losing the war, they lost the political 
debate as well.

Since the Civil War, no State has had the "right" to walk

30 This Resolution was carefully drafted by the legal schol­
ars at the Convention, and its contents were debated over three 
days on the floor of the Convention. Its text can be found in 
Documents Illustrative, supra, pps. 1005-1006.



away from the existing government. That means that amendment of 

any Constitution today, whether the federal one or those of the 

States, must take place according to the terms of the existing 
Constitutions. That legal conclusion, which is quite different 
from what happened between 1787 and 1790, has been stated and 
restated in many court decisions. / 31

The fear that is sometimes raised, that a new Constitutional 
Convention could "do what the first one did," and not only write 
an entirely new document but change the terms for its ratifica­
tion, is based on a careless reading of the history of the Phila- 
delpnia Convention, and a misunderstanding of the legal basis for, 
and consequences of, the Civil War.

III. General versus Limited Conventions.
In the early history of constitution-writing, from 1776 

through 1789, the States took the position that they were free and 
sovereign, and able to rewrite their charters at will. ("Charter" 
was the common word, rather than "Constitution," but the meaning 
was the same, the fundamental law of the jurisdiction.)

There was no tradition of popular referenda on this or any 
other subject. And, there was no tradition of bodies of represen­
tatives selected for the express purpose of drafting new Constitu-

31 See, State v. Manley, 441 So2d 864 (Ala., 1983), in which 
the Alabama Supreme Court held an act of its legislature uncon­
stitutional for proposing a new Constitution contrary to the 
amendment provisions of the existing Constitution, and also issued 
an injunction against the holding of an election to present that 
proposal to the people for ratification.

Armor/State Con-Con Article/Final Draft/Page 24



tions. There were also no provisions in any existing Charters to 

govern the process. Of necessity, legislatures simply wrote and 
promulgated new Charters, in much the same way as they did laws.

Massachusetts and New Hampshire were the first to add a 
"popular will" element in this process. First, the townships and 
localities objected to the legislative promulgation process with­
out consultation with them. Then, popular referenda on the adop­
tion of new Constitutions were added in those two States. / 32

It took a century for all of the States to move to the modern 
practice of allowing the legislatures to propose amendments to the 
State Constitution, subject to popular ratification, and to call 
for a constitutional convention for general revisions, also sub­
ject: to popular vote.

The States are highly individual in the patterns that they 
use. Eleven still have no express provision in their Constitu­
tions for the calling of a constitutional convention. The case 
law, however, has established that it is part of the inherent 
right of any legislature, acting on behalf of the people, to call 
for a Constitutional Convention. /33

Some earlier State Constitutions incorporated Jefferson's

32 See, Dodd, Revision, supra, at pps. 2-7.

33 Albert Sturm regularly updates his seminal works, Methods
of State Constitutional Reform, ------------- , 1954, and Thirty
Years of State Constitution Making: 1933-1968, National Municipal 
League, New York, 1970, with articles on constitutional revision 
in The Book of the States, published by the Council of State 
Governments, the latest of which is the 1984-85 Edition. This is 
a short summary of his Tables on pps. 16-22. For more detailed 
information, see Table I, ante.
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language from the Declaration of Independence that it is part of 

the "inalienable rights of the people... to alter or amend their 
forms of government." All of the cases are consistent that even 
when a Constitution is silent on the subject of amendment, the 
right to seek that remains with the people.

One State requires that any Convention be a general one, able 
to propose any changes in the State's Constitution that the Con­
vention deems appropriate. / 34 In all other States, however, a 
Convention is called pursuant to its enabling legislation, and is 
bound by the terms of that legislation. / 35

The first area of control of a Convention by the legislature 
is universal. The legislature states the time, place and duration 
of the Convention, the manner of election of its members, and the 
pay and expenses that will be provided. / 36 These provisions are 
not considered to be a limitation on the subject matter of any 
Convention, and apply equally to general and limited Conventions. 
(For a general discussion of such procedure bi]ls at the State and
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34 See, Alaska Constitution, Article XIII, Section 4.
35 »when a law becomes the instrumental process of amend­

ment, it is not because the legislature possesses any inherent 
power to change the existing constitution through a convention, 
but because it is the only means through which an authorized 
consent of the whole people, the entire state, can be lawfully 
obtained in a state of peace. Irregular action, whereby a certain 
number of people assume to act for the whole, is evidently revolu­
tionary." (Emphasis in the original.) Wells v. Bain, 75 Pa. 39 
(1374), cited in In re Opinion to the Governor, 178 A, at 446.

36 Note Livingston v. Ogilvie, 250 NE2d 138 (Illinois,
1969), in which the Court approved the legislature setting a 
different manner of electing delegates to the Convention than 
applied to the legislators themselves.
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national level, see Section IV, below.)

Most of the State Conventions called since 1787 have been 
general ones, able to propose amendments in any and all areas, and 
able to propose an entirely new Constitution, if they so choose.

A few have been limited, sometimes to a single, narrow subject 
such as the application of the poll tax to residents of military 
reservations. / 37

There are also restrictions in some State Constitutions 
concerning the number of Articles for which a Convention can 
propose amendments, or certain subjects that are declared to be 
beyond the scope of a Convention, etc. / 3S

The theory behind such limitations is that the Convention is 
a representative of the people, the ultimate sovereign power. The 
existing Constitution is the prior embodiment of the will of the 
people. If, by that document, the people have either restricted 
the subject natter of a Convention, or have granted power to the 
legislature to limit a Convention, then the Convention is limited 
by the people themselves.

One of the most restrictive Convention mandates ever 
issued was in Virginia. The legislature decided that the Conven­
tion should be restricted only to the subject of the payment of 
poll taxes by members of the military. The Court upheld this 
restriction, in Staples v. Gilmer, 33 SE2d 49, (Virginia, 1945), 
annotated at 158 ALR 495.

38 The restrictions are widely varied in type and effect.
One State does not permit a convention to be held within 6 years 
of the last convention. Many States forbid amendment of certain 
portions, or all parts of, their Bills of Rights. Some States 
allow only a certain number of amendment proposals to be placed on 
the ballot at one time. Courts have upheld all types of such 
restrictions, '*nen based on constitutional language.



The contrary argument, that the Convention "is" the sovereign 
people, and therefore cannot be limited, ignores the fact that the 
existing Constitution in every State, and at the federal level, 
also represents the people. There are older cases, primarily in 
the 19th century, that take the contrary view. They stem primari­
ly from the history of State Constitution-writing before provi­
sions for Conventions and for popular voting to ratify Constitu­
tions were added to most such documents. / 39

In short, every State recognizes the difference between a 
limited Convention and a general one. One State makes it impos­
sible to conduct a limited Convention. But, in all others, if 
limitations are placed, they should be obeyed.

The instances of a limited Convention seeking to act outside 
its mandate are rare. The two primary methods of holding a Con­
vention to its set limits are refusal by the legislature to submit 
improper results for ratification, and orders of courts that they 
not be submitted, or if already submitted (and even ratified in 
some instances), that they be struck as improper. The specific 
controls on a limited Convention are discussed in Section V, 
below.

IV. Constitutional Convention Procedures Bills.
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39 In Re Opinion to the Governor, 55 R.l. 56, 178 A 433 
(1935), accepts as valid the ratified work of a Convention despite 
violation of prior Constitutional provisions about amendment, on 
the grounds that after ratification the new document represented 
"the explicit and authentic act of the of the whole people," quot­
ing from George Washington•s Farewell Address.



The development of State Convention Procedures Bills was a 
natural consequence of the addition to State Constitutions of 
provisions allowing legislatures to call a Convention. A leading 
case is City of Bessemer v. Birmingham Electric Co., 252 Ala. 171, 
40 So2d 193 (1949). In Bessemer, the Supreme Court of Alabama 
concluded that the legislature had "the inherent power to call a 
constitutional convention." /40

The same logic has been followed in States which lack a 
specific provision for the calling of a Convention, but the courts 
conclude that the right to change the form of government is in­
herent in any legislature. It then follows that the legislature 
can set conditions on the holding of a Convention, once it decides 
that one should be held. / 41

Where operating procedures are included in the text of the 
Constitution, however, the legislature is without power to change 
those. See 42nd Legislative Assembly v. Lennon, 481 P2d 334,
(Mont., 1971).

This point really has no controversy to it. The power to 
pass Procedures Bills is universally recognized. The critical

40 See, City of Bessemer, supra, 40 So2d, at p. 197.
41 In Chenault v. Carter, 332 SW2d 623, (Kentucky, 1960), 

the legislature proposed a constitutional convention dealing with 
only 12 subjects. It planned to submit that proposal to the 
people for their approval. Against a challenge that the conven­
tion could not be so limited, the Court upheld the planned res­
trictions. It said, at p. 626, "The delegates to the convention 
are the agents not of the legislature, but of the people themsel­
ves. As a principal may limit the authority of his agent, so may 
the sovereign people of this state limit the authority of their 
delegates. This they may do by accepting and approving... a 
limited constitutional convention."
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question is whether that power includes the right to place limita­
tions on the substantive work of the Convention. Such restraints 
are included in the five Bills which have been submitted in Con­
gress to date.

The first Convention Procedures Bill was introduced in the
90th Congress by Senator Sam Ervin, on 17 August, 1967. Hearings
were held, but no action was taken. As Senator Ervin stated then,

"Certainly it would be grossly unfortunate if the partisan­
ship over state legislative apportionment —  and I am admit­
tedly a partisan on the issue —  should be allowed to distort 
an attempt at clarification of the amendment process, which 
in the long run must command a higher obligation and duty 
than any sinqle issue that might be the subject of that 
process." /42

Senator Ervin was right in this analysis, but his words were 
not headed.

Since that time, Procedures Bills have been introduced in 
every Congress to the present. Twice, such bills have passed the 
Senate, but not the House. The full history of these bills is 
given in footnote 19, supra. All these bills have certain common 
features including recognition of a limited convention, methods 
for collecting and reviewing state calls, and grandfather clauses 
for calls that precede passage of the bill and deadlines for calls 
that come afterwards. / 43
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42 Sam Ervin, "Proposed Legislation to Implement the 
Convention Method of Amending the Constitution," 66 Michigan 
Law Review 875 (1968), at p. 878.

43 Provisions that have appeared in some, but not all bills, 
include: 1) A grandfather clause accepted all prior state calls, 
but for future purposes establishing a seven-year deadline for 
concurrent State calls. 2) Congress to determine the subject 
matter jointly sought by 34 States. 3) Congress to call a Conven­



There should be no concern that a new Constitutional Conven­
tion will ever be called, in the absence of a Procedures Bill. It 
takes a simple majority of Congress to call a Convention, the same 
vote necessary to pass any Bill. It is a logical assumption that 
a majority in Congress required to call a Convention will not be 
assembled until after a Procedures Bill has been passed and signed 

into law. Congress might even wait until after an accelerated 
Supreme Court review had determined that Bill to be constitution­
al, before acting on a call for a Convention. / 44

Even the opponents of a limited constitutional convention are 
nearly unanimous in concluding that Congress has the power under 
the Necessary and Proper Clause to legislate on procedures for a 
constitutional convention. The two exceptions are Professors 
Black and Tribe. Professor Tribe holds that Congress cannot pass 
a procedures bill, the Supreme Court cannot rule on xts validity, 
and therefore Article V as written cannot be used. Professor 
Black argues that one Congress cannot bind a future Congress,
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tion, with delegates elected from House Districts in each State, 
and two elected at large. 4) Congress would determine where, 
when, and how long the Convention would meet. 5) Congress to 
state the subject matter of the Convention. 6) Congress reserves 
the right to refuse to submit for ratification any proposed amend­
ment outside the stated mandate of the Convention. 7) Accelerated 
judicial review, so the Supreme Court could rule promptly on the 
constitutionality of the bill itself.

44 Although getting a test case from trial level through a 
final decision in the Supreme Court usually takes three years or 
more, Congress is capable of shortening that process to less than 
six months. In the Federal Election Campaign Act of 1976, Con­
gress provided special provisions for prompt judicial review. As 
a result, the final decision on that Act came less than six months 
after it went into effect. See, Buckley v. Valeo, 424 US 1, 1976.
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which therefore vitiates any procedures bill. /45

Actually, Professor Black's position is a qualified negative, 

since the passage by Congress of a procedures bill and the ap­
proval of that by the Supreme Court would establish the authority 
chain. It would be clear that States could call for a limited 
convention. It would be clear that Congress could impose those 
limitations on a convention whenever one was called, and could 
enforce those limitations by refusing to submit for ratification 
proposed amendments, if any, that exceeded the mandate.

At such time in this or any future century, when the neces­
sary 2/3rds of the States called for a convention limited to a 
specific subject, the Congress then sitting might vary the terms 
of the procedures bill it then passed, along with the call for the 
convention itself. (Both actions require only a majority of 
Congress.) Still, the extent of Congress' authority to act would 
be clear, as a result of the prior Act and the Supreme Court 
decision concerning it.

V. Legislative and Judicial Restraints on a Convention.

There are several key cases on the power to hold a Convention 
within defined limits. In Chenault v, Carter, supra, the legisla­
ture proposed voter approval for a Constitutional Convention 

limited to 12 stated subjects. In a declaratory judgment action,

45 For a discussion of the views of most major authorities, 
and the dissenting views of Professors Black and Tribe, see Lim­
ited Constitutional Conventions... Office of Legal Policy, Depart­
ment of Justice, footnote 4, ante, at pps. 36-43, and especially 
footnotes 85 and 93.



officials and voters attacked that proposal on many grounds,
including the idea that a convention cannot be so limited.

They claimed that a Convention represented the sovereign 
people, and as such, could not be restrained by a mere "statute of 
the legislature."

The Court disagreed, and bound the Convention to the limits 
set by the legislature. Their logic was not that the legislature 
was superior in authority to the Convention. It was that the 
people are sovereign over both, and that once the people approved 
the calling of a Convention with the limits stated on the ballot 
when they voted, the legislature was required to hold the Conven­
tion to those limits, and the Convention was then so limited.

The common law authority that is often cited for such a 
result is that an agent cannot go beyond the authority granted by 
his principal. In this case, the principal is the people, and the 
agent is both the legislature and the Convention. (At the beginn­
ing of this process, of course, the legislature could have asked 
the people to vote on the calling of a general convention. A 
favorable vote on that would have produced a general convention.)

The strongest case concerning limitations on a Convention 
concerns one in the Commonwealth of Virginia. The legislature 
called for a Convention limited to the sole subject of provisions 
for poll taxes as applied to residents of military reservations.

Members of the Convention brought a court challenge, saying this
was unduly restrictive of the purposes of a Convention.

The Court disagreed, it held that the power to call a gen-
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eral Convention included the lesser power to call a Convention 
limited to only certain subjects. Once the body given the power 
to call for the Convention has spoken, the Convention then has 
only such power as it has been granted. / 46

Related cases that lead to the same general conclusion in­
clude Ellingham v. Dye, 178 Ind. 336, 97 N.E. 1 (Indiana, 1912). 
There, the legislature proposed amendments to the Constitution in 
a manner different from the steps spelled out in the Constitution. 
The Court barred those amendments from being submitted to the 
voters, on the grounds that the methods for amending the Indiana 
Constitution were those contained in its text, until and unless 
the people saw fit to change those, by using the stated methods to 
propose and ratify any change.

To similar effect is Holmes v. Appling, 237 Or. 546, 392 P2d 
636, (Oregon, 1964). The Oregon Constitution contained a provi­
sion for the proposal of amendments through the initiative pro­
cess. Certain residents proposed what was called an "amendment," 

but in fact, it repealed and reenacted the entire Oregon Constitu­
tion.

The Court held that the total rewriting of the Constitution 
was different in kind from the proposal of one or more amendments. 
Therefore, even though the proposal had garnered sufficient valid 
signatures to appear on the ballot, it struck the proposal as 
being invalid under the terms of the Oregon Constitution.

The leading case on the subject of abiding by the terms of

46 See, the Virginia poll tax case, Staples v. Gilmer, supra.



the existing Constitution in any effort to amend it, is State v. 
Manley, supra. Alabama had both of the normal provisions: submis­
sion of individual amendments to the voters by the legislature, 
and the calling of a Constitutional Convention, if first approved 
by the voters. Instead of using either of these provisions, the 
Alabama legislature completely revised the Constitution, and 
sought to submit that to the voters for approval.

This Court did perhaps the most thorough job of analysis of 
any that has ever considered the limitations on amendments to 
constitutions. It went back to Daniel Webster's arguments on the 
nature of conventions, and the right of the people to amend or 
alter their forms of government. It carefully distinguished all 
contrary cases. And, it concluded that the legislature was bound 
to follow the terms of the existing Constitution, and ordered that 
the new Constitution not be submitted to the people.

This Court discussed an aspect of the case which has been 
raised in some arguments today. Can a new Constitution provide 
for a new method of proposal or ratification of itself, without 
that change in the amendment process having been first approved 
under the preexisting methods? The Court noted that buried in the 

40-some pages of this new Constitution was a provision that would 
allow the legislature in the future to do exactly what it was then 
attempting, to make complete revisions, rather than propose sin­
gular amendments. This was one of the reasons why the Court 
struck the proposal down.

The Manley Court first discussed Wheeler v. Fargo School
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District, 37 SE2d 322 (Georgia, 1946), in which the Georgia legis­
lature submitted to a vote a new Constitution that was drafted by 
it contrary to the terms of the existing Constitution. The legal 
challenge to this process did not come until after the voters had 
approved the new Constitution. The Court relied on older cases, 
going back to the Post-Revolutionary period, when there were few 
established procedures for amendment of State Constitutions, and 
decided to let the Constitution stand as valid. The logic of its 
decision was that the people are sovereign and by their approval 
can forgive whatever flaws there are in the process prior to that 
point.

Although Manley represents the majority view among the high­
est State Courts, Wheeler is a troublesome case, but only at the 
State level. There is no popular referendum on either specific 
amendments or a new Constitution at the federal level. The will 
of the people is represented by the actions of Congress and of the 
State legislatures (or by special ratifying conventions elected in 
the States), under the terms of Article V of the Consticution.

The will of the people is first expressed, either by two- 
thirds of Congress proposing an amendment, or by two-thirds of the 
State legislatures calling for a Convention.

The handful of cases, like Wheeler, in which a State court 
has approved a constitutional amendment even though the stated 

procedures were not followed, all share one characteristic. In 

each instance, the new constitutional provisions had been ratified 

before the matter reached the court for review, in one instance
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the ratification had been sixteen years earlier.

The posture of these cases therefore put the courts on the 

horns of a dilemma. They were sitting under the authority of the 
new constitution. They would have to reach backwards, beyond 
their own current authority, to strike the new constitution to 
validate the terms of the old one.

As discussed below, the United States Supreme Court has the 
ability to act in a matter of months, on matters of urgency.
Also, all of the convention procedures bills considered by Con­
gress either expressly mandate accelerated judicial review, or 
leave intact the normal judicial review standards of the Court.

Therefore, the only way that the Wheeler dilemma could con­
front the Supreme Court would be if no State, no Congressmen, and 
no individuals were sufficiently concerned about a possibly in­
valid amendment to the Constitution to go to court promptly and 
bring a competent challenge to the process before the amendment 
was ratified. While it might be theoretically possible for 50 
States, 547 Congressmen, and 240 million Americans to remain 
asleep at the switch for a year or more of ratification, anyone 

whose argument is based on that occurrence is dealing in the realm 
of foolishness —  not law, or logic, or constitutionalism.

It is clear that the States can call for a new, general 
convention, if that is what they want. Only three States have 

ever done that in our history, and all such calls occurred shortly 
after the 1787 Convention, from States that were generally dis­

satisfied with our new Constitution. No State has called for a
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general Convention in the 19th or 20th centuries. / 47

The critical question is whether the States can exercise less 
than all of their power —  whether they can call for a Convention 
limited to one or more subjects. At the federal level, there is 

only the history of the drafting of Article V in Philadelphia, the 
writings of the Framers, and whatever theories modern experts 
might graft onto those sources, to answer the question.

But, at the State level, there is ample experience and case 
law to answer it. If the State legislatures, who are the ap­
pointed representatives of the people under Article V, decide that 
there should be a limited Convention, then that is the voice of 
the sovereign people, and must be obeyed.

Once the will of the people has been expressed on the nature 
of a Constitutional Convention, the duties of Congress are minis­
terial. It can pass a Procedures Bill for the Convention, but it 
cannot enlarge the mandate of the people concerning the content of 
the Convention.

Also based on the State experiences, if Congress were so 
foolish as to attempt to convene a general Convention when the 
States had demanded only a limited one, the Supreme Court would 
have both the power and the obligation to strike that law down

47 The complete history of the 356 State calls for a nation­
al Constitutional Convention, through 1971, is found in the ABA 
Report, Appendix B, at p. 59. Since that time, there have been 
additional State calls for a Convention, all limited to specific 
subjects. The uiiree primary subjects have been school prayer, 
abortion, and the balanced budget amendments. Only the latter has 
attracted anythin; approaching the trigger number of 34 States.
It now stands at 32 States, and is being considered in several 
other States in 1988.



because Congress had exceeded the authority given to it in that
situation.

What if Congress obeys the limitations in the State calls and 
convenes a limited Convention, but for whatever reason the Conven­
tion ignores its stated limits and ventures into other areas? 
Again, based on the State experience, Congress would have the 
power and the obligation to refuse to submit for ratification any 
proposed amendments that were outside the mandate of the Con­
vention. The power of Congress to refuse to submit for ratifica­
tion a proposed amendment that exceeds the mandate of a Conven­
tion, is stated in all versions of the Procedures Bills considered 
to date. If such a Bill is passed, and reviewed and approved by 
the Supreme Court before a Convention is called, there will be no 
question of the right of Congress to reject excessive amendments, 
should the delegates to the Convention violate their oaths of 
office and the terms of the lav under which they meet. / 48

And lastly, based on the State experience, if the Convention 
went beyond its mandate and proposed amendments outside its stated 
subjects, and if Congress decided to submit those amendments for 
ratification despite that violation of the law, the Supreme Court 
would have the power and the obligation to order that the excess 
amendments not be submitted for ratification, and to declare that 
they would be unconstitutional, even if ratified.

48 The r.on-submission provision in S. 40, in the 99th Con­
gress, for instance, also included a provision for any State to 
bring an action in the Supreme Court within sixty days, to test 
the constitutionality of the congressional decision. See also 
note 44, supra.
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It is clear that there would be a significant Constitutional 
crisis if those who were concerned about amendments exceeding the 
Convention's mandate, waited until after such an amendment had 
been declared as ratified before they brought a challenge in 
Court. However, no amendment to the Constitution has ever been 
ratified in less than a year, and that is ample time for in­
dividual citizens, or States in their sovereign capacity, or both, 
to recognize the problem and bring the challenges.

Again, the State experience is instructive. State Courts 
have demonstrated that they can conduct trials and appellate 
decisions from start to finish in less than a month, to determine 
the validity of amendment processes before the matters would be 
submitted to the voters. The Supreme Court has also demonstrated 

in urgent cases, such as U.S. v. Nixon, 418 US 683, 1974, concern­
ing the Watergate tapes, that it is also capable of very prompt 
action. If it came down to the final protection against improper 
action, a Supreme Court decision, it could be made before rati­
fication of any unconstitutional amendment was completed.

In short, much of the "debate" about the calling, controll­
ing, and conduct of Constitutional Conventions at the federal 
level begins with the assumption that there is a void of both 

theory and fact on the subject. Into that void various professors 
have leaped, bearing fistfuls of theories. However, there is more 
than 200 years of experience in the process of writing and amend­
ing State Constitutions. That experience includes both legisla­
tive and judicial control of the process.
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It is all based on the same two foundations that apply at the 
federal level. First, the people are sovereign, and their will as 
expressed through the legal processes, must govern. Second, and 
flowing directly from the first consideration, the Constitution as 
it presently exists must be obeyed by all organs and agencies of 
government at all levels, until such time as the people use the 
provisions of that Constitution to make changes in it.

George Washington stated the point as well or better than 
anyone else, when he said in his Farewell Address, "The Constitu­
tion is sacredly obligatory upon all, until it is changed by the 
explicit and authentic act of the whole people." / 49 That quota­
tion from Washington appears in many of the State Court decisions 
concerning the amendment process. It appears because the logic of 
a constitution is the same, whether at the State or federal level.

Every Constitution in the United States represents both the 
fundamental law of that jurisdiction and the embodiment of the 
will of the people concerning the structure of their government. 
The people can change their Constitutions any time they want, in 
any way they want, but only by the mechanisms that they have 
already established to make such changes. / 50

49 The text of George Washington's Farewell Address, de­
livered on 17 September, 1797, is found in the American Jurispru­
dence Desk Book, among many other sources.

50 Interestingly, the amendment process in Article V is the 
second most common target of the more than 5,000 proposed amend­
ments that have been introduced in Conqress over the last two 
centuries. (The most common target, more than 20% of all propos­
als, has been the Electoral College method of electing the Presi­
dent, and/or, the number or length of Presidential terms.) In 
both instances, although there is substantial dissatisfaction with
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Anyone who seeks to frustrate the process of constitutional 

change at the State or federal level, on the basis th t it is too 
dangerous to attempt, is in fact saying that the American people 
can no longer be trusted with their own fundamental law. Not only 
is that an attack on the most basic right of all Americans, the 
right to frame our own governments, it is also contrary to the 
meaning and purpose of Article V, as 200 years of experience with 
State Constitutions has amply demonstrated.

In short, the people have a right to say through their State 
legislatures whether they want a Constitutional Convention, and if 
so, what limits they want placed on such a Convention. Once the 
people have spoken, both the Congress and the Supreme Court have 
an obligation to carry out that will, in accord with its terms. 
That is the principal lesson that the history of State constitu­
tional revision offers to the nation.

- 30 -
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the present Constitutional provisions, there is no consensus on 
the mechanism that should replace the original. Therefore, we 
continue to operate under the provisions of Articles II and V, as 
written in Philadelphia.
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TABLE OF STATE CONSTITUTIONAL AMENDMENT

AND NUMBER OF CONSTITUTIONS
State Const's Methods o f

since by by by Con
1776 Legis . Init've Conv'n

Alabama 6 X * XAlaska 1 X * x&Arizona
Arkansas

1
5

X
X

X X

California 2 X * X X

Colorado 1 X * X XConnecticut 4 X * * x&Delaware 4 X * xFlorida 6 X * X XGeorgia 10 X * X

Hawaii 1 X * * X&Idaho 1 X * xIllinois 4 X * X x&Indiana 2 XIowa 2 X x&
Kansas 1 X * xKentucky 4 X * xLouisiana 11 X * xMaine 1 X * xMaryland 4 X * x&
Massachusetts 1 X XMichigan 4 X * X x&Minnesota
Mississippi

1
4

X
X *

X

Missouri 4 X X x&
Montana 2 X * x X &Nebraska 2 X * x X

VNevada 1 X xNew Hampshire 
New Jersey

2
3

X *
X * *

< k

xs

New Mexico 1 X * * * xNew York 4 X x&North Carolina 3 X * xNorth Dakota 1 X XOhio 2 X * X X&

by Con 
Conun' n
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State Const's Methods of Amendment

since by by by Con
1776 Legis. Init've Conv'n

Oklahoma 1 X X x&
Oregon 1 X X
Pennsylvania 5 X
Rhode Island 2 X x&
South Carolina 7 X * X

South Dakota 1 X X X
Tennessee 3 X * X
Texas 5 X
Utah 1 X X
Vermont 3 X

Virginia 6 X X
Washington 1 X X
West Virginia 2 X X
Wisconsin 1 X X
Wyoming 1 X X

by Con 
Comm'n

* A supra-majority is required.
** A supra-majority is required if an amendment is passed by one 
legislature. A simple majority is required if passed in two 
sessions.
*** A simple majority is required, except for amendments on cer­
tain, specified subjects.
& Requires periodic submission to the voters of whether a con­
stitutional convention should be held. Times range from 9 to 20 
years.
y These States used Constitutional Commissions created by Execu­
tive Order or statute. Commissions recommend only, their results 
go back to the legislatures for modification and submission to the voters.

The information above is summarized from Albert Sturm and Janice 
May's Tables 1.1 through 1.5, in the Book of the States, 1984- 
1985, pps. 14-22.



APPENDIX A
HISTORY OF THE ADOPTION OF THE 17TH AMENDMENT 

The effort to amend the Constitution so that members of the 
Senate would be popularly elected, rather than appointed by the 

State legislatures, began in earnest in 1893. Between then and 
1910, five times the House of Representatives passed a proposed 
amendment to make the Senate elective. Five times the proposal 
died in Committee in the Senate without reaching the floor.

In the meantime, States began passing conditional calls for a 
Constitutional Convention for the purpose of writing such an 
amendment. While the language of the State calls varied, the 
methodology was much the same as current State calls on the bal­
anced budget amendment and other subjects. They called on Con­
gress to act, and in the absence of Congressional action, they 
called for a Convention. And, also similar to present calls, they 
employed various language and methods of restricting any such 
Convention to the subject matter of this one amendment.

At the time, the United States contained 46 States; therefore 
the trigger number of 2/3rds amounted to 32 States to call for a 

new Convention. By 1912, 31 of the required 32 States had acted. 
The Senate then read the handwriting on the wall, and recognized 
that it had only two choices —  participate in the drafting and 
passage of the amendment itself, or leave the task to an un­

restrained Convention. They ran the risk a Convention could put 
all unelected Senators out in the street and require the staggered 

election of a new Senate, as did the original Constitution.
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Faced with two undesirable choices, the Senate accepted the 
lesser of two evils. It passed the 17th Amendment in 1912. 
However, the Senate included what protective language it could. 
Section 3 of that Amendment is a grandfather clause, and says, 
"This amendment shall not be so construed as to affect the elec­
tion or term of any Senator chosen before it becomes valid...."

The 17th Amendment was ratified by the States, a year later. 
For a more complete discussion of the history of the adoption 

of the 17th Amendment, and its importance in demonstrating the use 
and effectiveness of the second half of Article V, see, John C. 
Armor, "The Right of Peaceful Change: Article V of the Constitu­
tion," Tax Limitation Research Foundation, Washington, D.C., 1984, 
especially the Section entitled, "The Swamp Water Theory."



APPENDIX B
HISTORY OF THE FAILURE OF THE DIRKSEN AMENDMENT

The Dirksen Amendment was proposed by Senator Everett Dirksen 
of Illinois in 1964, in response to the Supreme Court decisions in 
Baker v. Carr, 369 US 186 (1962), and Reynolds v. Sims, 377 US 533 
(1964). Between them, these decisions determined that the "one 
man, one vote" principle applied in State elections, and that no 
house of any State legislature could be apportioned other than on 
that basis.

The Dirksen Amendment would have partially reversed those 
decisions by allowing one house of a bicameral legislature to be 
"apportioned other than on the basis of population." The common 
other basis for state Senate Districts at the time was county 

lines, regardless of population contained in the various counties.
Supported by the Council of State Governments and other 

institutions, this effort started strongly. By 1967, 32 States 
(of the then-recfuired 34) passed such calls for a constitutional 

Convention on this specific subject. In 1969, an additional State 
issued a call, but another State rescinded its call, so the number 
outstanding remained at 32. After that, one more call was passed, 
but there were a number of rescissions.

A total of 42 calls were passed on this subject, from a total 
of 34 States. However, because of rescissions there were never 34 
calls in effect at any one time. Ultimately, after all State 

legislatures had been reapportioned pursuant either to law si its 
based on Baker and Reynolds, or because of the real possibility of
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such suits, the effort to force the adoption of the Dirksen Amend­
ment died away.

There was never a significant possibility that Congress would 
adopt the Dirksen Am ndment except in response to pressure from 
the State calls for a Convention on this issue. Then as now, a 
number of the State calls were conditional. They asked for Con­
gress to act and only failing that, asked for a Convention. Then 
as now, a number of the calls contained various types of restric­
tive language intended to hold any Convention to the precise 
subject of the calls, namely State legislative reapportionment.

For a fuller history of the failed effort to adopt the Dirk­
sen Amendment, see the ABA Report, at pps. 2-4, and the Table of 
State Calls at pps. 60-61.
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Resolutions

The fo llo w in g  
resolutions w ere  
approved by the  
A m erican Bar 
Association  
House o f  Dele­
gates in August, 
1973, upon the  
recum m endation  
of the A B A  C o n ­
stitu tional C on­
vention S tudy  
C om m ittee .

W H E R E A S , the House of Delegates, at its July  
1971 m eeting, created the C onstitu tional Conven­
tion  S tud y C om m ittee " to  analyze and study all 
questions o f law concerned w ith  th e  calling of a 
national C onstitutional Convention, including, but 
not lim ited  to , the question o f w hether such a 
Convention 's jurisdiction can be lim ited  to the  
subject m atter giving rise to its call, o r w hether the  
convening o f such a C onvention, as a m atter o f 
constitu tional law, opens such a C onvention to  
m ultip le  am endm ents and the consideration of a 
new C o n stitu tio n "; and
W H E R E A S , the Constitutional Convention Study  
C o m m ittee  so created has intensively and exhaus­
tive ly  analyzed and studied the principal questions 
o f law concerned w ith  the calling o f a national 
constitu tional convention and has delineated its 
conclusions w ith  respect to these questions o f law  
in its R eport attached hereto,
N O W , T H E R E F O R E , BE IT  R E S O L V E D . T H A T ,  
w ith  respect to the provision c f A rtic le  V  of the  
U nited  States C onstitu tion  provid ing th at "C o n ­
gress . . .  on the A pp lication  o f the Legislatures o f 
tw o -th irds  o f the several States, shall call a Con­
vention fo r proposing A m endm ents" to the Con­
s titu tio n ,

1. I t  is desirable fo r Congress to establish proce­
dures fo r amending th e  C onstitu tion  by 
means of a national constitu tional conven­
tion .

2. Congress has the power to  establish procedures  
lim itin g  a convention to the subject m atter  
which is stated in the applications received 
from  the state legislatures.

3 . A n y  Congressional legislation dealing w ith
VI I



such a process for amending the C onstitu tion  
should provide for lim ited judicial review of 
Congressional determ inations concerning a 
constitu tional convention.

4 . Delegates to a convention should be elected 
and representation at the convention should 
be in con fo rm ity  w ith  the principles of repre­
sentative dem ocracy as enunciated by the 
"one person, one vote" decisions o f the  
Supreme C ourt.

BE IT  F U R T H E R  R E S O L V E D , T H A T , the 
House of Delegates authorizes the d is tribu tion  of 
the Report o f the Constitutional C onvention Study  
C om m ittee  fo r the careful consideration of Federal 
and state legislators and others concerned w ith  
constitu tional law  and commends th e  Report to  
them ; and
BE IT  F U R T H E R  R E S O L V E D , T H A T , representa­
tives of the Am erican Bar Association designated 
by the President be authorized to presen: testi­
m ony on behalf of the Association before the 
appropriate com m ittees o f the Congress consistent 
w ith  this resolution.



Foreword

O u r C o m m ittee  originated from  a suggestion by 
th e  Council o f the Section o f Individual Rights and 
Responsibilities th at a special com m ittee  represent­
ing the entire Association be created to evaluate  
the ram ifications of the constitu tional convention  
m ethod o f in itia ting  am endm ents to  the U nited  
States C onstitu tion . The suggestion was adopted  
by the Board o f Governors at its m eeting in 
W illiam sburg, V irg in ia , on A p ril 29 , 1971 , and was 
accepted by the House of Delegates a t its meeting  
in Ju ly  1971 .
In fo rm ing  the C om m ittee, the Association au th o ­
rized it to analyze and study all questions o f law  
concerned w ith  the calling o f a national constitu ­
tional convention , including, b u t n o t lim ited to, 
the question of w hether a convention 's jurisdiction  
can be lim ited  to  the subject m a tte r giving rise to  
its call, or w heth er the convening o f a convention, 
as a m a tte r o f constitu tional law , opens a conven­
tion  to  m u ltip le  am endm ents and the consideration  
o f a new  co nstitu tion .
The C o m m ittee  thus constituted consists o f two  
U nited  States D is tric t Judges, a Judge of the 
Superior C ou rt o f the D istrict o f C olum bia, a 
present and a fo rm er law school at an, tw o form er 
presidents o f state constitutional conventions, a 
fo rm er D e p u ty  A tto rn e y  General o f the U nited  
States, and a private practitioner w ith  substantial 
experience in the amending process.
C o m p r is in g  th e  C o m m it te e  are: Warren
C hristopher, a C alifo rn ia  a tto rney, fo rm er D eputy  
A tto rn e y  General o f the U nited States, and V ice  
President o f the Los Angeles C ou nty  Bar Associa­
tio n ; David D ow . fo rm er Dean and currently  
Professor o f Law , Nebraska College of Law. a
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member of Nebraska's Constitutional Revision 
Com mission, and a form er member of the Board of 
Directors of the Am erican Judicature Society; 
John D. Feerick, a New  Y ork  attorney who served 
as advisor to the Association’s Commission on 
Electoral College Reform  and a m ember of the 
Association’s Conference on Presidential Inability  
and Succession; Adrian M . Foley, Jr., a New  Jersey 
a tto ’ .iev, a member of the House of Delegates, and 
President of the Fourth  New  Jersey C on stitu tio n^  
Convention (1 9 6 6 ); Sarah T . Hughes, U nited States 
D istrict Judge fo r the Northern D istrict of Texa;; 
A lb e rt M . Sacks, Dean, The Harvard Law  School, 
and form er chairman of the Massachusetts A n o r-  
nev General's Advisory C om m ittee on Civil Rights 
ana Civil Liberties; W illiam  £• Thom pson, Judge 
o f the Superior Court o f the D istrict of Columbia, 
chairm an o f the Association's Com m irtee on W orld  
Order U nder Law, and a member of the Associa­
t io n ’s C om m ittee on Federal Legislation; and 
Samuel W. W itw er, an Illinois atto rney, a member 
of the Boaro of Directors of the Am erican Judica­
ture Society, and Presiaent of the S ixth  Illinois 
C onstitutional Convention (1 9 6 9 -1 9 7 0 ). Robert D. 
Evans, assistant d irector of the Associa. on's Public 
Service A ctiv ities Division, has served ably as our 
liaison.
Throughout our two-year study the members of 
the C om m ittee have been ever m indfu l of the  
nature and im portance of the task entrusted to  
them  and they have endeavored to uncover and 
unoerstand every fact and po in t of view regarding 
the amending article. Beginning w ith  our organiza­
tional m eeting in Chicago on Novem ber 20 , 1971, 
the C om m ittee has m et frequently  and has scent 
an enormous am ount of tim e stucym g. discussing 
and analyzing the questions concerned w ith  the 
calling of a national constitutional convention. We 
all have been guided by the hope of rendering to  
the Association a thorough, objective and reaiis- 
tically  constructive final report on a fundam ental 
article of the U n ited  States C onstitution, as other 
special com m ittees have done in such fields as 
presidentiri succession and electoral college re­
form .
In A i'ju s t 1 9 72  we filed w ith  the House o< 
Delegates a detailed in terim  report setting fo rth  
certain tentative conclusions reached as a result of



our research and deliberations since our organiza­
tio n al m eeting. Since th a t reco rt, we have re-ex­
am ined all of the m atters com m ented uoon in it 
ana have studied e ther questions concerning the 
am ending artic le  wrvch were not specifically dis­
cussed in our earlier report.
In o ur w o rk  the C om nvrtes has been the benefi­
c iary o f substantial quan .itics  o f valuable research 
and background m aterial irov ioed  by tw elve law  
students, to  w hom  we expiass our deeo gratitude. 
These students are: R ichard A lta b e f, Edward  
M ille r, M ark  W attennerg, and Ricnard Weisberg of 
C olu m bia  Law  School; Joan M adden and 3arbara  
M anners o f Fordham  Law  School; Shelley 2 . 
Green and H enry  D. Levine of Harvard Law  
School: A n d rew  N . Karlen and Barbara Prager o f 
N e w  Y o rk  Law  Scnool; M icnael Harris o f St. 
John's Law  School; and M arjo rie  E lk in  o f Yale  
Law  S chool. The  m em oranda and papers prepared  
by these students have been filed at the C rom w ell 
L ib ra ry  in the Am erican  3 a r Center in ChicagcV
I take  pride in the fact that the conclusions and 
recom m endations set fo r*h  in this rep o rt are 
unanim ous (in e v e r / instance b u t o n e ') .

C. C lyde Atkins.*"  
Chairm an

t in i*#  m to n c *  io m im  h  o*?* 10. in t r t .
*TS* C am m iw w t Ctuifnrtn .t « Umtec S u m  P innct Jut., i  'or 

;ft* SouiP»rn Qm rict ol ^ c r ia j.  * l o r m t t  n tm o t ' 3f to* nout* a» 
ina « 3111 orvnctnt or in* n'ona*

(I960-oil.
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R E P O R T  O F  THE A B A  S P E C IA L  C O N S T IT U T IO N A L  
C O N V E N T IO N  S T U O Y  C O M M IT T E E

In troduction

There are few  articles o f the C onstitu tion  as 
im p o rtan t to  the continued v iab ility  o f our govern­
m ent and nation as A rtic le  V . As Justice Josepn 
S tory  w ro te : " A  governm ent which . . .  provides 
no means o f change . . .  w ill e ither degenerate into  
a despotism or, by the pressure of its inequities, 
bring on a re v o lu tio n ."1 James Madison gave these 
reasons fo r A rtic le  V :

“ T h a t u se fu l a lte ra tio n s  ( in  the  C o n s t itu t io n !  w il l  be 
suqgested b v  experience , c o u ld  n o t  b u t be foreseen. I t  
was re q u is ite  th e re fo re  th a t  a m ode  fo r  m tro o u c m g  
th e m  sh o u ld  be p ro v id e d . T he  m ode p re fe rre d  b y  the  
C o n v e n tio n  seems to  be s tam ped  w ith  every m a rk  o f 
p ro p r ie ty .  I t  guards e q u a lly  against th a t e x tre m e  fa c i l i ty  
w h ic h  w o u ld  render the  C o n s t itu t io n  to o  m u ta b le ; ano 
th a t e x tre m e  d i f f ic u l t y  w h ic h  m ig h t p e rp e tu a te  its  
d iscove red  fa u lts . I t  m o re o ve r e q u a lly  enaoles the  
genera l and the  sta te  g o ve rn m e n ts  to  o rig in a te  the  
a m e n d m e n t o f e r ro r ,  as they  m ay be p o in te d  o u t b y  th e  
exp e rie n ce  on  one ide  o r o n  th e  o th e r . " 1

A rtic le  V sets forth  tw o  m ethods of proposing and  
tw o  m ethods o f ra tify in g  am endm ents to the 
U nited  Srates C onstitu tion:

" T h e  Congress, w nenever tw o - th ird s  o f  b o th  Houses 
sha ll deem  i t  necessary, sha ll p ropose A m e n d m e n ts  to  
th is  C o n s t itu t io n ,  o r .  o n  th e  A p p lic a t io n  o f  the  Leg is la ­
tu res  o f  tw o - th ird s  o f  th e  several S ta tes, shall ca ll a 
C o n v e n tio n  fo r  p ro p o s in g  A m e n d m e n ts , w h ic h , in  
e ith e r  Casa, shall be va lid  to  a ll In te n ts  and Purposes, as 
p a n  o f  th is  C o n s t itu t io n , w h e n  ra t if ie d  b y  the  Leg is la ­
tu re s  o f  th re e - fo u rth s  o f  the  several S tates, o r by 
C o n v e n tio n s  in  th re e - fo u rth s  th e re o f, as the  one o r th e  
o th e r  M ode  o f  R a t if ic a t io n  m ay  be p roposed  b y  the  
Congress . . . . * *

Up to the present tim e all am endm ents have been 
proposed by the Congress and all but one have 
been ra tifie d  by the state legislature m ode. The  
T w e n ty -F irs t A m endm ent was ra tified  by conven­
tions called in the various states. A lthough there
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has not been a naiional constitutional convention  
since 1 7 8 7 , there have been more than 300  
applications from  state legislatures over the past 
184 years seeking such a convention.'* Every state, 
at one tim e or another, has petitioned Congress for 
a convention . These state applications have ranged 
from  applications calling fo r a general convention  
to a convention dealing w ith  a specific subject, as. 
for exam ple, slavery, anti-poiygam y, presidential 
tenure, and repeal of p roh ib ition . The pressure 
generated by numerous petitions for a constitu­
tional convention is believed to have been a factor 
in m otivating Congress to propose the Seventeenth 
A m end m en t to  change the m ethod of selecting 
Senators.
Despite the absence at the 'national level since 
1787 . conventions have been the preferred instru­
m ent for m ajor revision of state constitutions. As 
one com m entator on the state constitution-m aking  
process has stated: "T h e  convention is purely  
A m e ric a n -w id e ly  tested and used."3 There have 
been m ore than 2 0 0  conventions in the states, 
ranging from  15 in New  Hampsnire to one in 
eleven states. In a substantial m a jo rity  of the states 
the convention is provided fo r by the state 
constitu tion . In the remainder it has been sanc­
tioned by judicial in terpretation  and practice.4
Renewed and greater efforts to  call a national 
constitu tional convention have com e in the a fte r­
m ath of the Supreme Court's decisions in Baker v. 
C arr* and Reynolds  v. Sim s.b S hortly  after the 
decision in Baker v. Carr, the Council of State  
Governm ents recom m ended that the states petition  
Oongress for a national constitu tional convention  
to propose three am endm ents to the C onstitution. 
One w ould  have denied to  federal courts original 
and appellate jurisdiction over state legislative 
a p p ortionm ent cases; another w ou ld  have estab­
lished a "C o u rt o f the U n io n " in place of the  
Supreme C ourt; and the th ird w ould  havr; amended 
A rtic le  V  to  allow  amendm ents to  be adopted on 
the basis of identically-w orded state petitions.’ 
Tw elve state petitions were sent to  Congress in 
1962 and 1964 requesting a convention to propose 
an am endm ent which w ould  remove state legisla­

•Thete JDOiicat'O"! aie c t j j i i l ie a  Bv tuaiect ano ttate in A apenon
6. Pan One They aie alto oncu ttrd  generally in Be'oaie Piaoe' i  
pace' wnieh it a 'ld  included ir. A optnon> 8. Pan Tyyo



tive ap p ortionm ent cases from  the jurisdiction of 
the federal jud ic ia ry . In  December 1964  the 
Council o f S tate  Governm ents recommended at its 
annual convention that the state legislatures peti­
tio n  Congress for a national constitutional conven­
tio n  to  propose an am endm ent perm itting one 
house o f a state legislature to  be apportioned on a 
basis o ther than population .
By 1967  th ir ty -tw o  state legislatures had adopted  
applications calling fo r a constitu tional convention  
on the question o f apportionm ent. The wording of 
these petitions varied. Several sought consideration  
o f an am endm ent to abolish federal judicial review  
o f state legislative apportionm ent. Others soug.it 
a convention fo r the purpose of proposing an 
am endm ent w hich w ould  "secure to the people the 
righ t of some choice in the m ethod of apportion ­
m ent o f one house o f a state legislature on a basis 
other than population  a lone ."  A substantial 
m ajo rity  o f states requested a convention to 
propose 3 specific am endm ent set fo rth  haec verba 
in their petitions. Even here, there was variation of 
w ording among a few o f these state petitions.3
On March 18. 1967  a fro n t page story in The N ew  
Y o rk  Times reported th at "a campaign fo r a 
constitu tional convention to  m od ify  the Supreme 
C ourt's  one-m an, one-vote rule is nearing success." 
I t  said that the opponents of the rule " lack  only  
tw o  states in th eir drive" and th a t "m ost o f offic ia l 
W ashington has been caught by surprise because 
the state legislative actions have been taken w ith  
litt le  fa n fa re ."  T h a t article prom pted im m ediate  
and considerable discussion o f the subject both in 
and o u t o f Congress. It  was urged that Congress 
w ould  be under no d u ty  to call a convention even 
if  applications were received from  the legislatures 
of tw o -th irds  o f the states. Others argued th at the 
w ords of A rtic le  V  were im perative 3nd th a t there 
w ould  be such a d u ty . There was disagreement as 
to w hether applications from  m alapportioned leg­
islatures could be counted, and there were d iffe ren t 
views on the a u th o rity  o f any convention. Some 
m ainta ined th a t, once constitu ted, a convention  
could not be restricted to  the subject on w hich the 
state legislatures had requested action but could go 
so far as to propose an entire ly  new C onstitu tion . 
A dd ing to the confusion and uncertainty was the
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fact the; there were no ground rules or precedents 
for am ending the C onstitution through the route 
of a constitu tional convention.
As • the debate on the convention m ethod of 
in itia ting  amendm ents continued into 1959, one 
additional state* subm itted an application for a 
convention on the reapportionm ent issue while  
another state adopted a resolution rescinding its 
previous app lication .9 Thereafter, the effo rt to call 
a convention on th at issue dim inished. Recently, 
however, the filing o f state applications fo r a 
convention on tne school busing issue has led to  a 
new flu rry  of discussion on the question of a 
national constitu tional convention.
The circumstances surrounding the apportionm ent 
applications prom pted Senator Sam J. Ervin to 
in troduce in the Senate on August 17, 1967  a bill 
to  establish procedures fo r calling a constitutional 
convention . In explaining his reasons fo r the  
proposed legislation, Senator Ervin has stated:

‘ ‘M y  c o n v ic t io n  was th a t the  c o n s titu t io n a l questions  
in v o lve d  w ere far m ore  im p o r ta n t than  the re a p p o rtio n - 
m en t issue th a t nad b ro u g h t th e m  to  lig h t, and th a t th e y  
sh o u ld  receive m ore  o rd e r ly  and o b je c tive  co n s id e ra tio n  
th a n  th e y  had so fa r been acco rded . C e rta in ly  it w o u ld  
be g ross ly  u n fo r tu n a te  i f  th e  pa rtisansh ip  over state 
leg is la tive  a p p o r t io n m e n t—and I am a d m itte d ly  a 
p a rtisa n  on  the  issue—shou ld  be a llow ed  to  d is to r t  an 
a t te m p t at c la r if ic a t io n  o f the  am endm ent process 
w h ic h  in  th e  long  ru n  m u s t com m and  a h igher 
o b lig a t io n  and d u ty  th a n  any single issue th a t m ig h t be 
th e  sub jec t o f th a t p ro c e s s ."10

A fte r hearings and am endm ents to the original 
legislation, Senator Ervin's bill (S .215) passed the 
Senate by an 84 to 0  vote on O ctober 19, 1 9 7 1 ."  
A lthough there was no action in the House of 
Representatives in the Ninety-Second Session of 
Congress, com parable legislation is expected to  
receive a tten tion  in both Houses in the fu tu re .+

•M ak ing  ih irtv -tn ree  in  a ll. inc lud ing  applications Iro m  tw o state 
legislatures mads m 1963.

•S  ?15 was re-in troduced in the Senate on March 19 1973. as 
S .127? and was lavorap iy reconed ou t o< me Suocornmmee on 
Separation o* Powers on June 6. 1973. and passed the Senate Julv
9. 1973 That legislation is set to rtn  and discussed in  A ppend '* A



Issues Presented

The submission by state legislatures during the past 
th irty-five  years of num erous applications for a 
national constitu tional convention has brought 
into sharp focus the m anifo ld  issues arising under 
Article V . Included among these issues are the  
following:

1) If  the legislatures of tw o-thirds o f the states 
apply fo r a convention lim ited to a specific 
m atter, must Congress call such a convention?

2! If  a convention is called, is the lim ita tion  
binding on the convention?

3) W hat constitutes a valid application which  
Congress must count and who is to judge its 
valid ity?

4) W hat is the length o f tim e in which applica­
tions fo r a convention w ill be counted?

5) H ow  much pow er does Congress have as to the  
scope of a convention? As to procedures such 
as the selection of delegates? As to the voting  
requirem ents at a convention? As to  refusing 
to submit to  the states for ra tification  the  
product of a convention?

6) W hat are the roles of the President and state 
governors in the am ending process?

7) Can a state legislature w ithd raw  an aoplication  
for a convention once it has been subm itted to  
Congress or rescind a previous ratification  o f a 
proposed am endm ent or a previous rejection?

8) A re issues arising in the convention process 
justiciable?

9} W ho is to decide questions of ratification?
Since there has never been a national constitu tional 
convention subsequent to the adoption of the
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Constitution, there is no direct precedent to look to 
in a ttem pting  to answer these questions. In search­
ing out the answers, therefore, resort must be 
made, among other things, to the text of A rtic le  V , 
the origins of the provision, the in tent of the 
Framers, and the history and workings o f the 
amending article since 1789. Our answers appear 
on the fo llow ing pages.*

•W hile we «UO have ttud ied  a Q'e»t rnan» relates and peripheral 
im re i, o u r  co n c lu tio m  and recom m enoenoni are lim ned to the 
princ ipa l o u e it io n t



Recom m endations

General Responding to  our charge, our C om m ittee  has 
attem pted  to canvass all the principal questions of 
law involved in the calling o f a national constitu ­
tional convention pursuant to  A rtic le  V . A t  the 
outset, we note th a t some, apprehensive about the 
scope o f constitu tional change possible in a nation­
al constitu tional convention , have proposed that 
A rtic le  V  be amended so as to  delete or m o d ify  the 
convention m ethod o f proposing am endm ents.12 
On the other hand; others have nc:?d th a t a dual 
m ethod o f constitu tional change was intended by 
the Fram ers, and they contend that relative ease of 
am endm ent is salu tary, a t least w ith in  lim its. 
W hatever the m ^ t s o f  a fundam ental m od ification  
o f A rtic le  V , we regard consideration o f such a 
proposal as beyond the scope o f our study. In 
short, we take the present te x t o f A rtic le  V as the 
foundation  fo r our s tudy.
I t  is the view  o f our C o m m ittee  that it is desirable 
fo r Congress to  establish procedures for amending 
th e  C o n stitu tio n  by the national constitu tional 
convention m ethod . W e recognize th at some be­
lieve th a t it is un fo rtu n ate  to  focus an en tio n  on 
this m ethod o f am endm ent and unwise to  estaolish 
procedures w hich m ight facilitate the calling o f a 
convention . The argum ent is th at the establishment 
o f procedures m ight m ake it easier fo r state legisla­
tures to  seek a national convention, and m ignt 
even encourage them  to  do so.13 Underlying this 
argum ent is the be lie f th a t, at least in m odern  
politica l terms, a national convention w ould  ven­
tu re  into  uncharted and dangerous waters. I t  is 
relevant to  note in this respect th at a sim ilar 
concern has been expressed about state constitu ­
tional conventions but th at 184 years'experience at 
th at level furnishes l it t le  support to  the concern .14



We are not persuaded by these suggestions that we 
should fail to deal w ith  the convention m ethod, 
hoping th at the d iff ic u lt questions never arise. 
M ore than 3 0 0  applications during our constitu ­
tional h is tory , w ith  every state legislature repre­
sented, stand as testim ony that a consiaeration of 
procedure is not purely  academic. Indeed, we  
w ould ignore at great peril the lessons of the  
recent proposals fo r a convention on legislative 
apportionm ent (the one-person, one-vote issue) 
where, if  one more state had requested a conven­
tion , a m ajor struggle w ould  have ensued on the  
adequacy o f the requests and on the nature of the  
convention and the rules therefo r.

If  we fa il to  deal now w ith  the uncertainties of the  
convention m ethod, we could  be courting a con­
stitu tional crisis o f grave proportions. We w ould be 
running the enormous risk that procedures fo r a 
national constitu tional convention w ould have to  
be forged in tim e o f divisive controversy and 
confusion w hen there w ould  be a high prem ium  on 
obstructive and result-oriented tactics.
It  is far m ore prudent, we believe, to  confront the  
problem  openly  and to  supply safeguards and 
general rules in advance. In addition  to  being better 
governm ental technique, a fo rth rig h t approach to  
the dangers o f the convention m ethod seems far 
more like ly  to  yield beneficial results than w ould  
burying our heads in the sands o f uncerta in ty . 
Essentially, the reasons are the same ones which  
caused the A m erican Bar Association to  urge, and 
our nation  u ltim ate ly  to  adopt, the rules fo r  
dealing w ith  the problem s o f presidential disability  
and a vice-presidential vacancy which are contained  
in the T w e n ty -n f th  A m endm ent. So long as the  
C onstitu tion  envisions the convention m ethod, we  
th in k  the procedures should be ready if there is a 
"contem poraneously fe lt need" by the required  
tw o -th irds  o f the state legislatures. F id e lity  to  dem ­
ocratic principles requires no less.

T h e  observation that one Congress m ay not bind a 
subsequent Congress does not persuade us that 
com prehensive legislation is useless or im practical. 
T h e  interests of the pub lic  and nation are better 
served w hen safeguards and rules are prescribed in 
advance. Congress itself has recognized this in 
m any areas, including its adoption of and sub­



Specific

sequent reliance on legislative procedures for han­
g in g  such m atters as presidential electoral vote 
disputes and contested elections for the House of 
R e p r e s e n ta t iv e s .15 Congressional legislation 
fashioned after intensive study, and in an a tm o­
sphere free from  the em otion and politics that 
undoubted ly  w ould  surround a specific a ttem pt to  
energize the convention process, w ould  be entitled  
to  great w eight as a constitu tional in terpretation  
and be o f considerable precedential value. A d d i­
tio n a lly , whenever tw o-th irds o f the state legisla­
tures had applied for a convention, it would help 
to focus and channel the ensuing discussion and 
iden tify  the expectations o f the com m unity .
In our view any legislation im plem enting A rtic le  V  
should reflect its underlying policy , as articulated  
by Madison, o f guarding "equally  against that 
extrem e fac ility  w hich w ould  render the Constitu­
tion  too m utable; and th at extrem e d ifficu lty  
which m ight perpetuate its discovered fau lts ."16 
Legislation should p ro tec t the integrity  o f the 
amending process and assure public confidence in 
its workings.

It  is our conclusion that Congress has the power to 
establish procedures governing the calling of a 
national constitu tional convention lim ited to  the 
subject m atter on which the legislatures o f two- 
th irds o f the states request a convention. In 
establishing procedures fo r m aking available to the 
states a lim ited  convention when they petitio n  for 
such a convention , Congress must not p ro h ib it the 
state legislatures from  requesting a general conven­
tion  since, as we view it. A rtic le  V  perm its both 
types of conventions (pp. 11-19 in fra ).
We consider Congress' d u ty  to  call a convention  
whenever tw o-th irds  o f the state legislatures have 
concurred on the subject m atter o f the convention  
to be m andatory (p. 17 ).
We believe that the C onstitu tion  does not assign 
the President a role in either the call of a 
convention or the ra tifica tion  o f a proposed 
am endm ent (pp. 2 5 -2 8 ).
We consider it essential th a t legislation passed by 
Congress to  im plem ent the convention m ethod  
should provide fo r lim ited  judicial review of 
congressional action or inaction concerning a consti-
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tu tiona I convention. Provision fo r such review not 
only w ou ld  enhance the legitim acy of the process 
but w ould  seem particu larly  appropriate since, 
when and if the process were resorted to , it likely  
w ould be against the backdrop of some dissatisfac­
tion  w ith  prior congressional perform ance (pp. 
2 0 -2 5 ).
We deem it o f fundam ental im portance that 
delegates to  a convention be elected and that 
representation at the convention be in conform ity  
w ith  the principles o f representative democracy as 
enunciated by the "one-person, one-vote" deci­
sions o f the Suprem e C ourt (pp. 3 3 -3 7 ). One 
m em ber o f the C om m ittee , however, does not 
believe that the one-person, one-vote rule is app li­
cable to  a constitu tional convention.
We believe also th at a convention should adopt its 
own rules of procedure, including the vote margin 
necessary at the convention to propose an am end­
ment to  the C onstitu tion  (pp. 19 -20 ).
O ur research and deliberations have led us to  
conclude th a t a state governor should have no 
part in the process by which a state legislature 
applies fo r a convention or ratifies a proposed 
am endm ent (pp. 28-30).'*
F inally , we believe it highly desirable fo r any 
legislation im plem enting the convention metnod of 
A rtic le  V  to  include the rule that a state legislature 
can w ith d raw  an application at any tim e before the 
legislatures o f tw o-th irds o f the states have sub­
m ined  applications on the same subject, or w ith ­
draw a vote rejecting a proposed am endm ent, or 
rescind a vote ra tify ing  a proposed am endm ent so 
long as three-fourths o f he states have not ratified  
(pp. 3 2 -3 3 , 3 7 -3 8 ).

•We. o f course, are referring to  a substantive ro s and not a role 
tu c li as tne agency fo r The transm itta l o f applications to  Congress, or 
fo r receipt o f proooseo amendments fo r submission to the state 
legislature, or fo r the ce rtifica tio n  o f the act of ra tifica tio n  in the



Discussion o f Recom m endations

A u th o rity  o f  
an A rtic le  V  
Convention

Central to any discussion of th e  convention m eth ­
od o f in itia ting  am endm ents is w hether a conven­
tio n  convened under A rtic le  V  can be lim ited  in its 
a u th o rity . There is thp view, w ith  which we 
disagree, that an A rtic le  V  convention w ould be a 
sovereign assemblage and could not be restricted 
by e ither the state legislatures or the Congress in its 
a u th o rity  or proposals. A nd there is the view, w ith  
which we agree, that Congress has the pow er to 
establish procedures which w ould lim it a conven­
tion 's au th ority  to a specific subject m atter where 
the legislatures of tw o-th irds of the states seek a 
convention lim ited to  th at subject.
The te x t of A rtic le  V  demonstrates that a sub­
stantial national consensus must be present in 
order to  adopt a constitu tional am enam ent. The 
necessity for a consensus is underscored by the 
requirem ent o f a tw o-th irds  vote in each House of 
Congress or applications for a convention from  
tw o -th irds  of the state legislatures to in itia te  an 
am endm ent, and by the requirem ent o f ra tification  
by three-fourths o f the states. From  the language 
of A rtic le  V  we are led to the conclusion that there 
must be a consensus among the stare legislatures as 
to  the subject m atter o f a convention before  
Congress is required to  call one. To read A rtic le  V  
as requiring such agreem ent helps assure " th a t an 
alte ration  o f the C onstitu tion  proposed today has 
re lation  to the sentim ent and fe lt neecs o f today"17• • • •

The  origins and h istory o f A rtic le  V  indicate that 
both general and lim ited  conventions were w ith in  
the contem plation  o f the Framers. The debates at 
the Constitutional C onvention of 1787 m ake clear 
that the convention m ethod o f proposing am end­
ments was intended to stand on an equal footing
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w ith  the congressional m ethod. As Madison ob ­
served: A rtic le  V  "equally  enables the general and 
the state governments to originate the am endm ent 
of errors as they may be pointed out by the 
experience on one side or on the o th e r ." 18 The 
"sta te" m ethod, as it was labeled, was prom pted  
largely by the belief that the national government 
might abuse its powers. It was fe lt that such abuses 
might go unrem edied unless there was a vehicle of 
in itia ting  am endm ents other than Congress.
The earliest proposal on am endm ents was con­
tained in the Virginia Plan o f government in tro ­
duced in the Convention on May 29, 1787  by 
Edm und R andolph. It  provided in resolution 13 
"th a t provision ought to  be made for the am end­
m ent o f the Articles of Union whensoever it shall 
seem necessary, and th a t the assent o f the National 
Legislature ought not to  be required th e re to ." 19 A  
num ber o f suggestions were advanced as to a 
specific article which eventuated in the fo llow ing  
clause in the Convention's C om m ittee of Detail 
report o f August 6 , 1787:

"O n  th e  a D p lica tio n  o f the  Leg is la tu res  o f  tw o  th ird s  o f 
the  S tates in  th e  U n io n , fo r  an amenomen: o f th is  
C o n s t itu t io n , the  Leg is la tu re  o f the  U n ite d  States shall 
ca ll a C o n v e n tio n  for mar purpose."™

This prooosal was adopted by the Convention on 
August 3 0 . Gouverneur Morris's suggestion on that 
day that Congress be le ft at liberty  to call a 
convention "whenever it pleased" was not ac­
cepted. There is reason to believe that the conven­
tion  contem plated under this proposal "was the 
last step in the amending process, and its decisions 
did not require any ra tifica tion  by a n y b o d y ."5’
On Septem ber 10, 1787  Elbridge G erry of Massa­
chusetts moved to reconsider the amending pro­
vision, stating that under it " tw o  thirds o f the 
Stales m ay obtain a Convention, a m ajority  of 
which can bind the Union to innovations that may 
subvert the S tate-C onstitutions altogether." His 
m otion  was supported by Alexander H am ilton  and  
other delegates. H am ilton  pointed to the d iffic u lty  
o f in troducing amendm ents under the Articles of 
C onfederation  and stated that "an easy mode 
should be established for supplying defects which  
w ill probab ly  appear in the new S y s te m ."55 He felt 
that Congress w ould  be " th e  first to perceive" and 
be "m ost sensible to the necessity of Am end-



m erits," and ought also to be authorized to call a 
convention whenever tw o-th irds o f each branch 
concurred on the need fo r a convention. Madison  
also critic ized  the August 30  proposal, stating that 
the vagueness o f the expression "call a convention  
fo r the purpose" was sufficient reason for recon­
sideration. He then asked: "H o w  was a Convention  
to  be form ed? by w hat rule decide? w hat the force 
of its acts?" As a result o f the debate, the clause 
adopted on August 3 0  was dropped in favor o f the 
fo llo w in g  provision proposed by Madison:

"T h e  Leg is la tu re  o f  th e  U-S- w henever tw o  th ird s  o f 
b o th  Houses snail deem  necessary, o r  o n  the  a p p lic a tio n  
o f tw o  th ird s  o f  th e  Leg is la tu res o f  th e  several States, 
shall p ropose  a m endm en ts  to  th is  C o n s t itu t io n , w n ic h  
sha'I be v a lid  to  a ll in te n ts  an d  purposes as p e rt th e re o f, 
w h e n  th e  same shall have been ra t if ie d  b y  th re e  fo u r th s  
at least o f  th e  Leg is la tu res  o f  the  several S tates, or by 
C o n v e n tio n s  in  th re e  fo u r th s  th e re o f, as one o r  the 
o th e r  m ode  o f  r a t i f ic a t io n  m ay be p roposed  b y  the  
Leg is la tu re  o f the  U .S ."23

On Septem ber 15. a fte r the C om m ittee of Style  
had returned its reDort, George Mason strongly 
objected to the am ending artic le  on the ground that 
both modes o f in itia ting  am endm ents depended on 
Congress so that "no  am endm ents o f the proper 
kind  w ou la  ever be obtained by the people, if the  
G overnm ent should become oppressive . .  . . " *  
G erry  and G ouverneur M orris  then moved to  
am end the article "so as to  require a convention on 
application o f"  tw o -th irds  o f the states.24 In 
response Madison said th a t he "d id  n o t see w hy  
Congress '..ould not be as much bound to  propose 
am endm ents applied fo r by tw o  thirds o f the 
States as to call a Convention on the like  applica­
t io n .” He added that he had no objection against 
providing fo r a convention fo r the purpose o f 
am endm ents "excep t on ly  th at d ifficu lties  m ight 
arise as to  th e  fo rm , the quorum  & c. w hich in 
C onstitu tiona l regulations ought to be as much as 
possible avc.'ded ."25

•M ason's d ra ft o f the C o n rtitu t io n , a t i t  stood at that p o m t in the 
C onvention , contained the fo llo w in g  no ta tions: "A r t ic le  5 th  -  3 v
th is  a rtic le  Congress o n ly  have the pow er o f propoung amendments 
at any fu tu re  tim e to  this co n s titu tio n  and m ou ld  it  prove ev*r to 
o p p rrs s iw . me wnoie people o f Am erica can t mane or even
propose a lte ra tions to  it ;  a doc trin e  u tte rly  tuOversive o f the 
fundam enta l p rinc ip les o f the rights and liberties of tne people " 2 
The R ecord! o f the Federal Convention of '7 8 7 . at 529 n 8 
(F e rr jn d  ed. 19371
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Thereupon, the m otion by Morris and Gerry was 
agreed to and the amending article was thereby 
m odified so as to include the convention method  
as it now  reads. Morris then successfully moved to 
include in A rtic le  V  the proviso that "no  state, 
w ith o u t its consent shall be deprived o f its equal 
suffrage in the Senate."
There v/as little  discussion o f A rtic le  V  in the state 
ra tify ing  conventions. In The Federalist A lexander 
H am ilton  spoke of A rtic le  V  as contem plating "a 
single proposition ." Whenever tw o-thirds of the 
states concur, he declared, Congress w ould be 
obliged to call a convention. "The words of this 
article are perem ptory. The Congress 'shall call a 
convention '. Nothing in this particular is le ft to the  
discretion o f that b o d y ."26* Madison, as noted 
earlier, stated in The Federalist th at both the  
general and state governments are equally enabled 
to  "originate the am endm ent of errors."
W hile the Constitutional Convention of H E 7 may 
have exceeoed the purpose o f its call in fram ing tne 
C o n stitu tio n ,* it does not fe llo w  that a convention  
convened under A rtic le  V  and subject to the 
C onstitu tion  can law fu lly  assume such au th ority . 
In the first place, the Convention of 1787 took  
place during an extraordinary period and at a tim e  
when the states were independent and there was no 
effective national government. Thomas Cooley  
described it as "a revolutionary proceeding, and 
could be justified only by the circumstances wnich  
had brought the Union to the brink of dissolu­
tio n .* '27 M oreover, the Convention o f 1 787  did not 
ignore Congress. The draft C onstitution was sub­
m itted  to  Congress, consented to by Congress, and 
transm itted  by Congress to the states fo r ra tifica ­
tion  by popularly-elected conventions.
Both p re -1787  convention practices and the gen­
eral tenor o f the amending provisions o f the first 
state constitutions lend support to  the conclusions 
th at a convention could be convened for a specific 
purpose and th a t, once convened, it w ou ld  have no 
a u th o rity  to  exceed that purpose.

• T h u  it b e c j u t e  it w i t  o i l e d  " l o r  t h e  t o l e  e n d  e x p r e t t  ourD D te  ot 
r e v i l i n g  t h e  A r t i d e t  o '  C o n l e a e r i t i o n  » n e  r e p o r t i n g  w c h  i i t e r *

l i o n t  » n d  D r o v i t i o n t  t h e r e i n  i t  m » l l  . . . r e n d e r  t h e  I n d e r j i  e o n t t i t u -  

t i o n  K j e a u j t e  to  t h e  e x i g e n c t e t  o f  g o v e r n m e n t  * n d  t n e  o r e t e r v i t i o n  
o l  th e  U n i o n  •*
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O f the first state corijtitu tions, four provided for 
am endm ent by conventions and three by other 
m ethods.28 Georgia's C onstitution provided that

" n o  a lte ra tio n  shall be m ade in  th is  c o n s t itu t io n  
w ith o u t  p e tit io n s  fro m  a m a jo r ity  o f  the  co u n tie s , . , .  
at w h ic h  tim e  th e  assem bly shall o rd e r a convention to 
be called for that purpose,' s p e c ify in g  the  a lte ra tio n s  to  
be m ade, accord ing  to  the  p e tit io n s  re fe rre d  to  the  
assem bly by  a m a jo r ity  o f the  co u n tie s  as a fo re s a id ."29

Pennsylvania's Constitution of 1776  provided for 
the election o f a Council o f Censors w ith power 
to call a convention

" i f  the re  appear to  th e m  an a b so lu te  necessity  o f 
am end ing  any a rtic le  o f  th e  c o n s t itu t io n  w h ic h  m ay  be 
d e fe c tiv e  . . . .  B u t th e  a rtic le s  to  be am ended, and the  
am e n d m e n t p roposed, and such a rtic le s  as are p roposed 
to  be added o r abo lished , shall be p ro m u lg a te d  a t least 
s ix m o n th s  be fo re  the  day a p p o in te d  fo r  the  e le c tio n  o f 
such c o n v e n tio n , fo r  the  p rev ious co n s id e ra tio n  o f  the  
peop le , th a t th e y  m ay have an o p p o r tu n ity  o f in ­
s tru c tin g  th e ir  delegates on  th e  s in je c t . " 30

T h e  Massachusetts C onstitution of 1780  directed  
the G*tnixal Court to have the qualified  voters of 
the respective towns and plantations convened in 
1 7 9 5  to collect their sentiments on the necessity or 
expediency o f amendments, ’ f tw o-thirds o f the 
qualified  voters throughout the state favored "re ­
vision or am endm ent,"  it was provided that a 
convention of delegates w ould  m eet " fo r  the 
purpose aforesaid ."
T h e  report of the Annapolis Convention o f 1786  
also reflected an awareness of the binding e ffect of 
lim ita tio n s  on a convention. That Convention  
assembled to consider general trade m atters and, 
because o f the lim ited  num ber o f state 
representatives present, decided not to proceed, 
stating:

'T h a t  the  express te rm s o f th e  pow ers to  y o u r  
C o m m iss io n e rs  supposing  a d e p u ta t io n  fro m  a ll the 
S ta tes, and hav ing  fo r  o b je c t the  T rade and C om m erce  
o f  the  U n ite d  Sta tes, Y o u r  C om m iss ioners  d id  n o t 
conce ive  i t  advisable to  p roceed on the business o f  th e ir  
m iss io n , u n d e r the  C ircum stances o f so p a rtia l and 
d e fe c tive  a re p re s e n ta tio n .” "

In  th e ir report, th e  Commissioners expressed the 
opin ion  th at there should be another convention, 
to  consider not on ly  trade m atters bu t the

•N o te  me t im tie n tv  between th n  Unquaqe lem onem  o u r i i  end
tne l«nqu*)e  contained in the eariie tt dra fts  o> A rtic le  V Ip. 12,
tuonL
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