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Tlie importance of the second method of amendment,
coining from the states, is underscored by its being described
again in the suminury of the most important points in the entire
Federalist. The Framers noted the objection of opponents, that
Congress, in order to protect its prerogatives, might refuse to
consent to an amendment that the people consider desirable. The
problem is phrased this way, in The Federalist, No. 85: "[I] t has
been urged that the persons delegated to the administration of the
national government will always be disinclined to yield up any
portion of the authority of which they were once possessed.”

The answer to this problem, based on human nature, is found
in the second half of Article V. After stating that "public spirit
and integrity" should cause the national leaders to follow "the
reasonable expectations of tiieir constituents,"” the Framers state
the guarantee against national blockage of an amendment:

"[T] he national rulers, whenever nine States concur,
will have no option ont' subject. By the fifth article
of the plan, the Congress will be obliged 'on the appli-
cation of the legislatures of two thirds of the States
[which today is 34], to call a convention for proposing
amendments, which shall be valid, to all intents and
purposes, as part of the Constitution, when ratified by
the legislatures 01 three fourths of the States, or by
conventions in three fourths thereof." The words of
this article are preremptory. The Congress 'shall call
a convention." Not ing in this particular is left to the
discretion of that body."7

The Framers assumed that over the years the two methods
of amendment would be used equally. Early on, Thomas Jefferson
even assumed that we would have a new Constitutional Conven-
tion every twenty years or s0.8 (Cont. p. 12)

"No Taxation Without Representation”

The concept of representative government,
which rests on the consent of the governed, and is
carried out by representatives who are democratically
chosen, derives from a number of sources. Most of
them were religious.

The Puritans, the Congrcgatlonnllsts, and the
Quakers, among others, came to this nation with the

concepts of participation and voting in their religious
bodies. (Among the Quakers, votes were not taken.
Instead, discussion continue until consensus was
reached.) In all instances, these practices in the
religious sphere were translated into civil government.

There was orn unique source of the tradition of
participation and popular control. The colony of
Virginia was founded as a corporation. But, all mem-
bers of that corporation had a right to vote, much like
Lloyd's of London, today.

This tradition existed in some colonies for more
than a century prior to 1776. But it was, of course, a
series of oppressive measures voted by the English
Parliament which compelled the colonies first to join
together, and then to choose popular sovereignty as
the basis of all governments in the new United States.
Those measures, which ultimately produced the
Constitution and its critical Article V, were the Stamp
Act, the Townsend Acts, the Tea Tax, and the
"Intolerable Acts."”

Every history book refers to these Acts. But,
none give the details of the taxes which caused the
Americans to declare our independence, and to fight
and win a war. Here are some of those details:

The Stamp Act was passed in 1765, requiring
revenue stamps on all newspapers, pamphlets, licenses,
and commercial and legal documents. The level of
taxation was measured in pence, or pennies. It caused,
however, the Stamp Act Congress, in which delegates
from nine colonies met in New York to draft a petition
to the King. The Stamp Act was repealed in 1766, but
at the same time Parliament passed the Declaratory
Act, asserting its right to tax the Colonies at any
time, and in any way they considered appropriate.”

The Townsend Acts were passed in 1767. They
imposed duties on a number cf commodities which
Wfre essential in the colonies and which were
imported from England. Glass, lead, puinter's colors,
tea, and paper were included. A representative tax
level was 3 pennies per gallon on molasses. These
Acts also suspended the New York Assembly for
refusing to supply lodging und supplies for British
troops. Protests in the colonics grew, and in 1770, the



Townsend Acts were repealed, except for the ten
tax.10

in 1773, in order to assist the British East India
Company in selling its surplus tea, Parliament passed
the Tea Act. It gave the Company a monopoly on
shipping tea to America, and imposed a duty of a few
pennies to be collected when the tea was unloaded. It
is interesting to note that Dutch tea was available in
America at the same price as English tea with the tax
included.l

Nonetheless, the response in Massachusetts was
the Boston Tea Party. The Sons of Liberty, disguised
as Indians, raided ships of the East India Company and
dumped the tea in the harbor.

The British response was the "Intolerable Acts"
oi 1774. The port of Boston was closed until the
colony paid for the destroyed tea. The Massachusetts
Charter was abrogated, and town meetings were for-
bidden in Boston without permission of the Governor.
A provision was included that no English officials,
either civilian or military, would be tried in colonial
courts. Instead, these and othe" trials would take
place only in England. Anu a new Quartering Act was
passed, requiring Massachusetts tu provide lodging and
food for the soldiers occupying Boston.”

The "Intolerable Acts" led directly to the con-
vening of the First Continental Congress in 1774. The
events were now underway which would lead to Lex-
ington and Concord, the Declaration of Independence,
the Revolutionary War, and ultimately to vhe Consti-
tution of the United States.

The English colonial laws which produced by far
the largest revenues were the Sugar Acts of 17G4 and
1766. They produced a low revenue of 14,09i £sterling
in 1765, and a high of 42,570 £ sterling in 1772.13 Rut
tiie Sugar Acts were not the sparks for rebellion.

The hated Stamp Act (1765) was in effect for
only one year, and produced only 3,292 £ sterling in
revenues. The Townsend Acts, wnich were the pri-
mary focus of revolutionary activity, produced a high
of 13,200 £sterling in 1768, but had declined to only 912
by 1774.14
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Even if we assun e that the American colonists
rebelled agaiast the sum total of English taxation, the
specific facts are most curious. The highest total
taxes were 45,499 £in 1769. They came close to that
level in 1772, but had dropped to 60% of that level by
1774.15

The English had a legitimate and practical
reason for imposing taxes on the colonies. The English
war debt for defending the Americans against both the
Indians and the French, : ached a maximum of
140,000,000 £sterling.” But the taxes collected by the
English never amounted to more than .03% (one-
thirtieth of a percent) of this debt. One American
scholar has 3ven said this about the inadequacy of
English  colonial taxation, "These parliamentary
revenues from the colonies were never sufficient to
meet the charges of collection."”

On a per capita basis, the English tax burden
suffered by our forefathers was in fact only a maxi-
mum of 1.82 pennies per year. Cf course, a penny then
was worth much more than a penny at any time since.
A low but tolerable annual income for an individual in
the colonies was 15 £ sterling, or 1,800 pennies. So, for
u low income person, the total annual tax rate was
exactly .1%.

Most of the colonists were subsistence farmers,
who used little or no money. If we assume that the
whole burden of English taxation fell on only a third of
the colonists, that still made the effective tax rate
only .3%.

To compare tax burdens then and now, the
English taxes, which led to the American Revolution,
were less than federal or state income taxes, less “‘han
excise taxes, and less than import duties. They were
even less than the lowest of modern taxes, the sales
taxes that exist in every state in the Union.

It is no wonder that our history books, in discus-
sing the "oppressive" English taxes that caused us to
go to war, do not tell us either the rates of those taxes
or their total impact. If the., did, the comparisons
might cause even elementary school children to ask
some very embarrassing questions. They might ask
why it was that we fought and won a war on the issue
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of "no taxation without representation,” to eliminate a
very moderate sales tax of a few pennies a year. They
might even just look at the receipt, with great
interest, the next time they buy a hamburger.

Experience has not borne out those assumptions. The reason
probably is that Congress sits as a continuous Constitutional
Convention. It can at any Lime, if two-thirds of each House
agree, propose any amendment on any subject. And, most of the
time, Congress does represent the will of its constituents. So, we
have never had another Constitutional Convention, and the second
method of amendment has been used only once before, in a
situation that was exactly what the Framers described and

anticipated.

T Minus Two and Counting

Is the holding of a Convention mandatory
from the moment that the 34th State
issues its call?

The answer to that question is in the hands of the states. If
they pass absolute calls for a convention, then the answer is yes.
But, if they issue conditional calls for a convention, the answer is
no. The choice of which applies, however, must remain solely in
the hands of the state legislatures.

All of the 32 calls to date for a Constitutional Convention
on the subject of the Balanced Budget Amendment are written
conditionally. There are differences in terms and language, but
on this point they all agree. Each state has asked Congress to
propose a Balanced Budget Amendment. And each state has said,
if Congress fails to act, then the call for a convention is
operative.?

Some of the states have set deadlines by which Congress
must act. Others have not set a specific date, which means that a
reasonable time to act would be implied. But the fact that the
states have been prudent, and made their calls conditional, means
that the event which would trigger the necessity for holding a
convention would not be the action of the 34th state. It would be
the failure of Congress to act on the amendment.

If the second half of Article V had never before been used in
our history, this question might pose a problem. But it has been
used before.

The full history of the adoption of the 17th Amendment is
given In the box on "The Swamp Water Theory." The gist of it is
this: until 1912, the members of the Senate were selected by the
State legislatures, rather than elected by the people. The mood
of the country having become more democratic, five times the
House passed an amendment to moke the Senate elected.

But the Senate, liking things as they were, killed the
amendment in committee, each time. Meanwhile, state legisla-
tures began to pass conditional calls for a new convention to pass
the amendment. When 31 of the then-required 32 states had
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acted, the Senate relented and passed the amendment. In the
process, they added a grandfather clause to protect their existing
terms in office.

As reluctant as the Senate was to act, it was more reluctant
to let a convention write the amendment, and possibly put all non-
elected senators out in the street. This is the proof of the Swamp
Water Theory, that Congress will swallow anything if it has only
two alternatives, and the other one is worse. This example from
our constitutional history is also the proof that e”en if 34 states
issue conditional calls for a new convention, that the result will
not b a new convention; instead, it will be belated action by a
reluctant Congress. (Cont. p. 16)

The Swamp Water Theory

As all experienced elected officials are well
aware, joinetimes there is a sharp difference between
the paper pattern that was followed to get a result,
and the actual forces which were essential to that
result. So it is with the second half of Article V.

On paper, every amendment to date has been
proposed by Congress, and ratified by the states. But
the history of the 17th Amendment shows that it was
passed only because the states took the initiative
under the second port of Article V.

Until 1912, all members of the U.S. Senate were
appointed by the state legislatures, rather than
elected by the people. The senators found that
arrangement to be very comfortable. But the rising
tide of democracy in the United States demanded a
different result.

Five times, beginning in 1893, the House passed a
proposed amendment that would hove made the Senate
elected, rather than appointed. Five times that pro-
posal died in committee in the Senate. But, in the
meantime, the state legislatures began to act. By 1912,
31 states, or one short of the then-required number,
had issued conditional calls for a Constitutional Con-
vention. Then, as now, they left Congress the option
to act first and pass the amendment itself.19

So it was that in 1912, the Senate rend the
handwriting on the wall, and passed the 17th Amend-
ment. It was ratified a year later, and in its language
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contains proof of the political dynamics which led to
its passage. Section 3 contains a grandfather clause,
which says, "This amer.' t shall not be so construed
as to affect the election or term of any Senator
chosen before it becomes valid. . .

The grandfathers who wrote that grandfather
clause are long dead. But their words demonstrate a
universal political truth. If a Convention had been
necessary to make the Senute elective, that Conven-
tion might have done what the original Convention did.
It could have made its terms effective immediately,
putting the entire, recalcitrant Senate out on the
street, an/ staggered the terms of the new, elective
body, as in Article I, Section 3, Clause 2, of the
original Constitution. But by writing the 17th Amend-
ment themselves, the current Senators were able to
protect themselves to come degree.

The universal political truth, therefore, is this:
If a legislative body is faced unavoidably with a choice
between two evils (in its view), and if one has the
potential to be far worse than the other, it can be
expected to choose the second alternative. | call this
the swampwater theory. Congress will swallow any-
thing, if its only choice is unmistakably worse.

In short, Congress did in 1912 what the state
legislatures had demanded under the second half of
Article V, because the Senate could no longer duck the
issue, and that was a better choice than allowing a
new Convention to take place.

Exactly the same logic applies today. A Conven-
tion could be truly Draconian. It might not only define
and require a balanced budget, it could provide that
unless Congress passed such a budget by 1 July of
every fiscal year, all pay and benefits to all members
of Congress would be cut off (with no right of reim-
bursement), until and unless such a budget was passed.
On the other hand, Congress would never do such a
thing to itself, if it wrote the amendment.

So, on paper the second half of Article V has
never been used. But os a matter of political reality,
it was used very effectively in 1912. It was used for
exactly the kind of purpose which the Framers
Intended—to obtain an amendment the people wanted



but to which Congress would not agree. And the
methodology used in 1912 was exactly the same as that
being used today.

Is It Katie Bar the Door?

Once a Constitutional Convention is
convened, can it be Limited in
subject matter?

The question of whether a new Convention could be limited
in its subject matter is related to the history of the one and only
Constitutional Convention ever held in this country, in Philadel-
phia in 1787. Critics today pose the conclusion that the conven-
tion of 1787 was a "run-away," and therefore assert that any new
Convention could be the same. The answer to the two questions is
not the same, and the history from 200 years ago does not support
the idea of a "run-away" convention today. Nonetheless, a clear
understanding of what did and did not happen both before and at
the original Convention, is a proper starting point.

In 1785, Virginia and Maryland were almost at the point of
going to war with each other over the subject of shipping rights in
ttie Chesapeake Bay. George Washington intervened personally,
to ask the two states to send delegates to meet with him, and see
if the differences could be resolved.

Distrust was so high that this meeting could not take place
anywhere in either state, including at Washington’s home at Mount
Vernon. So, it was held on a boat in the Chesapeake. But its
results were excellent. All differences were resolved.20

Congress then called for a meeting of "Commissioners" from
all states, to convene in Annapolis in 1786. Only five states sent
delegates, but among them were leaders such as Alexander
Hamilton. The purpose of that meeting was to propose laws
concerning trade to be passed by Congress. Lacking a quorum,
they could not act. But before disbanding, they asked Congress to
request another meeting in Philadelphia, with a broader mission.2!

Congress agreed, and here is exactly what it said, by
Resolution, on 21 February 1787:

"[W] hereas experience has evinced that there are
defects in the present Confederation . . . and [a]
Convention appearing to be the most probable means
of establishing in these states a firm national go'ern-

lc

ment . .. on the second Monday in May next a
Convention of delegates ... be held in Philadelphia
for the sole and express purpose of revising the
Articles of Confederation and reporting to Congress
and the several legislatures. . . ."

The gist of the argument that the convention was a "run-
away," was that it did not simply amend the Articles of Confeder-
ation. It wrote an entirely new Constitution. To this argument,
the Framers made three responses in The Federalist.

The first was that twelve of the thirteen states specifically
agreed to what was done. Rhode Island, which represented one-
sixtieth of the nation, chose not to participate. That state had
declared itself independent prior to 4 July 1776. It remalned inde-
pendent, and did not ratify the Constitution until 1790, when the
federal government threatened to treat it as a foreign nation,
exchanging ambassadors and imposing import duties.22

The second argument was that whatever the convention
might have done, its work wa? ratified by the Congress, which
after only eight days of debate, approved it and submitted it to
the states for ratification.22

The third point is that the Framers recognized that amend-
ment could not occur under the Articles of Confederation, with-
out unanimous consent of the states. Therefore, in Washington's
letter transmitting the Constitution to Congress, for it to submit

to the states, he said,

"[I1t is the opinion of this convention, that as soon as
the conventions of nine States shall have ratified this
Constitution, the United States in Congress assembled
should fix a day on which electors should be appointed
by the States which shall have ratified the same... ."

The Resolution went on to state that the House should be
elected, the Senate appointed, that the Senate should count the
votes for president, and that the new government should begin to
function under the new Constitution. The key phrase ic, "by the
states which shall have ratified the same.” In fact, when
Washington took office in 1789, two states hod not ratified, Rhodt
Island and North Carolina. Neither was represented in Congress,
neither had participated in the first presidential election, won b\

George Washington.2'!
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In theory, the Articles of Confederation were still in effect,
as to those two states only. But neither had any interest in
maintaining a federal government solely for their purposes. They
were not forced into the United States under the new Constitution
against their will. In fact, they eventually ratified, making the
action unanimous.

So, it can be argued that the present Constitution was
unconstitutional, or more accurately, "unconfederational," when
Washington took office in 1789, before North Carolina and Ithode
Island had ratified. However, there ore several differences
between what happened in Philadelphia in 1787, and what might
happen now (perhaps in St. Louis), that suggest this problem might
not arise again.

First of all, there was no Supreme Court under the Articles.
There was also no tradition that such a Court could strike down as
unconstitutional, any actions taken by any other branch of govern-
ment, in violation of the Articles. Lastly, the requirement of
unanimous consent to amendments in the Articles was agreed,
early on, to be one of the principal problems with the Articles.

What the critics are suggesting is that because the fii jt
Convention changed the mode of ratification, a new Convention
might do the same. The answer is that under the present
Constitution, we have a valid and workable ratification process.
If any Convention were to propose a different method, it would
not apply until it became part of the Constitution. There is a long
line of Supreme Court cases which hold that a proper test of a
restriction on political activity is whether that restriction has
been successfully met in the past.25 Suffice to say, the unani-
mous amendment process in the Articles would not be legitimate
under the present 1st Amendment, since it was never successfully
used; whereas, the present amendment process would be upheld
and would be enforced. A change in the amendment process itself
could only become a part of the Constitution by succeeding
through the existing ratification process.

And lastly, since the results of any Convention now held
would have to pass first through Congress, and then would be
reviewable by the Supreme Court (should any state challenge the
process as illegitimate), it would take failures first by the
Convention, then by the Congress, then by the Court, to allow
such a thing to 1 ppen.

Had Rhode Island attended the convention in 1787, the "run-
away" argument would have no validity whatsoever, since the
delegates were all appointed by and acting for the state legisla-
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tures, and all present agreed both that the Articles were to
flawed simply to be repaired, and that the amendment process ha
to be cnanged.

Consideration of the present question, whether a new Cor
vention could be a "run-away," has gone on for approximately 8
years.  Especially in the last 20 years, numerous law revie'
articles, and a Special Study by the American Bar Associatior
have been prepared and published on the subject. The leadin
publication concluding that a new Convention could have it
subject matter restricted, is discussea in the box on "The Argu
ments for Limitation." This was prepared, and officiall
endorsed, by the American Bar Association, through a specie
committee of experts and acceptance by its House of Delegates

(Cont. p. 23)

The Arguments for Limitation

The most detailed analysis of the Article V
provisions for a Constitutional Convention, was
published by the American Bar Association in 1974.
This statement is n definitive one, for the depth of its
analysis, for those who wrote it, for those who
accepted and endorsed its conclusions, and for the
circumstances under which it was developed.26

The two most important points are that the
Committee which prepared it included three judges,
two law school deans, and two former presidents of
stato coastitutional conventions, among others. Its
conclusions were accepted by the ABA House of
Delegates in August, 1973. Most importantly, the
Special Committee who drafted this paper were acting
at a time when the Dirksen Amendment had crested,
and would apparently fail, and when no new subject
had garnered state calls for a Convention from even a
third of the states. In short, the ABA study was
written and approved at a time when the merits of
many procedures for a new Convention were not
entangled in the merits of any specific proposal.
Although this study began when the Dirksen Amend-
ment was a live issue, by the time it was prepared,
approved, and published, there was no substantive
Constitutional battle underway.

These are the conclusions of the Special Com-
mittee, which were adopted by the ABA House of
Delegates:



1 Congress should establish procedures for the
Convention method of amending the Constitution.

2. Congress has the power to limit a Conven-
tion to the subject or subjects named in the required
34 state calls.

3.  There should be limited judicial review of
the actions of Congress concerning a Convention.

4. Delegates should be elected in proportion
to population.2'

The most important point, then as now, was
whether a Convention could be limited in its subject
matter. In answering this question, the ABA looked
first to the history of constitutional conventions in the
United States. Although there has been only one
national Convention, the original one in Philadelphia in
1787, "[t] here have been more than 200 conventions in
the states,"” with "at least one in every state."2*

The experience in the states shows that conven-
tions are either limited to certain subjects or are
unlimited (the latter meaning free to deal with any
subject), depending on the purposes for which they
were called. The ABA concluded, from the history of
the adoption of Article V, that the same distinction
applies to any new, national Convention.

They discussed at length the debate on Article V,
concluding that the third and final version of the
Article gave the states the option of calling for either
a limited convention or a general one, and that the
Congress was bound to carry out the choice of the
states, if 34 states eoncur.29

The review by the ABA was exhaustive, going
back to the very first state call, received in May 1789.
They included a table of states and subject matter of
all calls from 1789 to 1973. The total number of calls
was 356, and the subjects ranged widely. (The more
obscure ones included Presidential disability and suc-
cession, a new type of Supreme Court, Presidential
tenure, and U.S. participation in a world, federal
government.)30

In Table IIl, at page 47, the state calls are
brought up to 1983, and listed by subject, for all those
on which at least ten states have acted. This is the
ABA conclusion concerning a limited Convention;

20

"In summary, we believe that a substantively-
limited Article V convention is consistent with the
purpose of the alternative method since the states and
people would have a complete vehicle other than the
Congress for remedying specific abuses of power by
the national government; consistent with the actual
history of the amending article throughout which only
amendments on single subjects have been proposed by
Congress; consistent with state practice under which
limited conventions have been held under constitu-
tional provisions not expressly sanctioning a substan-
tively-limited convention; [footnote omitted] and con-
sistent with democratic principles because convention
delegates would be chosen by the people in an election
in which the subject matter to be dealt with would be
known and the issues identified, thereby enabling the
electorate to exercise on informed judgment in the
choice of delegates.” (Emphasis added.)

Then the ABA addressed the power of Congress
to pass a procedures bill which would Ilimit the
Convention. They conclude that since Congress has
the duty of determining when 34 state calls have been
received, it can examine them to see whether they
seek a general Convention, or if they deal with the
same specific and limited subject or subjects. They
conclude that it would be improper of Congress to
expect or require that the applications be identical in
their wording. Since this method of amending the
Constitution was established by the Framers for
situations where the states want a change and Con-
gress has not acted, the congressional review of the
state calls should not be permitted to delay or defeat
the purpose of such calls.”I

The ABA noted that the Supreme Court had in
the past decided questions concerning the amendment
process, always dealing with mechanics, and not with
the merits or demerits of any proposal. They con-
cluded that in the unlikely event that Congress dis-
obeyed the terms of Articte V, the Court could issue a
declaratory judgment as it has in the past.32

The last major question was election of dele-
gates. The delegates in 1787 were "appointed” rather

21



than "elected." They voted by state, with the majority
of a state delegation determining its vote. The ABA
concludes that such a pattern would not be suitable
today, and would probably be unconstitutional under
the Court's "one man - one vote" decisions.33

The ABA concludes that delegates should be
elected from each state in proportion to its members
in the House. It rejects the idea that representation
should be keyed to the Electoral College votes from
each state. (In light of recent Supreme Court deci-
sions, it is likely that if Congress passes a Convention
Procedures Bill using the Electoral College as a basis,
that this would be upheld. This pattern is common to
both past and present procedures bills.)34

There have been numerous law review articles

gress to implement this attempt to limit the conven- 'S

tion by making appropriate provision in its call."”

On both points, Senator Ervin concurred with the
conclusion, that the second method of Article V was
intended to allow the states to compel Constitutional
consideration of any subject of their choice, and that
Congress could call a limited Convention, if that was
the choice expressed by the requisite 34 states.”?

Although there are some authorities who argue
the contrary, that a Convention cannot be limited, the
weight of authority, especially of those who did not
have a personal ax to grind when they addressed the
subject, is in favor of limitation by the states, recog-
nized and applied by a Congressional procedures bill.

published by individuals, reaching the same conclusion . . . .
as the ABA, namely that a limited Convention could The leading article concluding that a new Convention coul
be requesteé by the states, and if so requested, it not be restricted in subject matter, is discussed in the box on "Th
’ ' Arguments against Limitation." This article was written b

would then be mandatory for Congress to convene a . .
y g Professor Gerald Gunther of Stanford, who is also a leading exper

limited Convention. Two of the principal articles are
by former Senator Sam Ervin, generally respected as
one of the best constitutional scholars ever to serve in
national office, and by the late Senator Everett
Dirksen. Of the Framers, Senator Dirkscn said this:

"They decided that whenever the people felt that
an amendment to the Coastitution was required they
could not be denied by the Congress the right to
propose that amendment. Such an amendment would
be proposed by a convention assembled on the applica-
tion of the legislatures of two-thirds of the several
states. The people would speak through their state
legislatures."”

On the subject of limitation, Senator Dirksen
concluded:

"First, | apprehend that when the applications
arc for a stated purpose or amendment . . . then In
effect the state legislatures, which alone possess the
initiative in convening a convention, have by their own
action taken the first step toward limiting the scope
of the convention. It would then remain for the Con-
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on the Constitution. (Cont. p. 26)

The Arguments Against Limitation

The latest, and most widely circulated article
arguing that a Convention cannot be limited, is, "Con-
stitutional Brinkmanship Stumbling Towards a Con-
vention," by Professor Gerald Gunther. His article
was published in the ABA Journal in 1979, five years
after the ABA itself took its stand contrary to his
position.38

He asserts first, that, "It is fair to say that the
questions of what a convention might do, and especial-
ly whether it could and would be limited to the
balanced budget issue, were largely ignored [in the
states passing colls] ."39 whether or not that was once
fair to say,, it no longer is. As the records of the state
hearings over the last three years demonstrate, the
question of limiting a Convention has come to domi-
nate over the merits or demerits of the amendment
now sought.

Ills article is one of assertions, unsupported and
not footnoted.
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"One of the very few issues about the convention
route on which there is full agreement among scholars
is that, once 34 proper applications for a convention
are before Congress, Congress is under a duty to call a
convention and does not have a legitimate discretion
to ignore the applications."40

While this is true of unconditional state calls, it
does not address the conditional state calls being used
now, as they were in 1893 through 1911 If Congress
acts on its own (under pressure), it does not ignore any
state calls. But it does make them no longer
effective, according to their own terms.

On the subject of whether the states may validly
issue limited state calls, he agrees that the weight of

authority is that they can. "A larger number of
scholars believe that applications that are somewhat
limited, can be considered valid. . . ."41

In posing the dangers of using the second half of
Article V he says that Congress, "acting on the belief
that all conventions had to be general ones, . . . might
disregard . . . [the limitations in] the applications and
issue a call for a general convention."42 The idea that
Congress, which does not want any amendments other
than its own, would deliberately choose a process that
was totally open, is theoretically possible, but politi-
cally frivolous.

Then he assumes that a limited Convention
would be called, but says that, the delegates, "could
legitimately speak as representatives of the people
and could make a plausible case that a convention is
entitled to set its own agenda."40 It does not seem
from this article that the Professor has read the ABA
Special Study, especially its sections on the two-
century experience with state conventions, in which
limitations on conventions, if made, were enforced by
both legislative and judicial actions.

Then, the Professor makes contradictory argu-
ments. First, lie says that Congress could not refuse
to submit excessive amendments (If proposed) to the
states for ratification, but second, that the Court
would probably lack authority to act on this point. If
Congress refuses to submit excessive amendments, and
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if the Court cannot act, then the buck stops there.
Even if the Convention ignores its limitations, the
harm is immediately prevented, if Congress submits
only the limited amendments for ratification.

The Professor soys that his own "best judgment
is that 'Applications' from the states can be limited in
subject matter. . . But he goes on to say that such
limitations, "should be viewed as . , . essentially a
moral exhortation to the convention."44 He acknowl-
edges that his wunderstanding would undercut the
Framers' intention that the Congressional and state
methods of initiating amendments be parallel and
complementary to one another.

He assumes, contrary to both their history and
their words, that the Framers intended the Convention
route to be useful only against total and extraordinary
nonresponsiveness by Congress. He ignores the state-
ment of the Framers that the two parts of Article V
were designed to allow "errors to be corrected as they
were perceived" either by Congress or the states.

Some other authors have agreed with the central
premise of Professor Gunther that a new convention
should be avoided at all costs, though on different
reasoning. Ralph M. Carson wrote that a new Conven-
tion is undesirable for four main reasons: (1) A new
Convention could not be limited. (He assumes this,
and does not discuss it.)) (2) Life is so much more
complex today that major revisions in the Constitution
could not he effectively drafted. (3) We no longer
have people in our midst to serve as delegates, who
match the quality of the Framers. And (4), a new
Convention, unlike the original one, would take place
in the glare of broadcast media, and therefore could
not deliberate secretly, and arrive at fair
compromises.40

Professor Robert G. Dixon, Jr., states the oppo-
sition to the state-initiated amendment process even
more boldly, "Is Article V irrelevant to the grander
issues of constitutional form and policy which we call
constitutional law?"40 He argues essentially that all
of the Constitutional amending that we require is done
either by Congress under the first part of Article V, or
by the Supreme Court In the guise of "interpreting"
the Constitution.
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Although they use different logic and language,
the articles opposing the use of the second half of
Article V have one, common denominator. They
conclude that it is too dangerous in today's world, for
the people of the United States to have a direct role in
the process of Constitutional amendment. Although
they advance reasons why the process should not be
used, in fact, they believe that the Framers should
never have given it to us in the first place.

Although none of them say this in so many
words, all of them mean it: the Constitution is too
important to be left to the people of the United

States.

Skipping a good bit of the legalese, the reasons in favor of
limitation begin with the state calls themselves. In general, they
ask for a Convention for the "sole" purpose of proposing a
balanced budget amendment. Seventeen of them specifically
provide that they are "null and void" in the event that either the
Congress or the Convention seek to exceed that limited s"bject
matter. Since the actions of those seventeen states are necessary
for Congress to call a Convention, it seems highly unlikely that
Congress would disobey that instruction.

Eighteen years ago, Senator Ervin proposed a bill that would
define how Congress would set up a Convention. It included
provisions under which Congress could recognize and enforce any
subject matter limitations that the states might provide. Me said
at the time that the bill should be considered before any amend-
ment was proposed, so the merits of Constitutional procedures
would not be entangled in the merits of any particular proposal.
He was right. But no action was taken. There are two bills now
pending in Congress which have many of the same terms as the
Ervin proposal, including subject limitation.4?

Should 34 states issue calls, and should Congress be unable
or unwilling to pass the proposed amendment itself, it is a near
certainty that it will pass a Convention procedures bill. This
assertion is based on the difference between the Constitutional
majorities required. Any amendment requires two-thirds of each
House; whereas, a procedures bill would require only a simple
majority. Since the President is on record as favoring the
amendment, he should be expected to sign such a bill. And since
it requires only a simple majority of Congress to convene a
Convention, the same votes necesary to create the Convention
would be necessary to seek to limit it.

2G

The argument against limitation is quite clear and simpl
It is that the members of a Constitutional Convention represci
the sovereign people directly. Their power does not come fro
the states, nor does it come from the federal governmen
Therefore, as soon as the gavel falls at such a Convention, ar
and all proposals can be made.

The first logical error made by those who argue that a ne
Convention could be a "run-away," is the misreading ar
misrepresentation of the history of the original Convention i
1787. All its actions were authorized by all of the states excer
Rhode Island, and also accepted by the Congress, before the ne
Constitution was submitted to the states for ratification.48

The second logical error made by these critics is to assum
that what happens in 1984, or at some time in the near future,
the same as what happened in 1787. We now have a Suprem
Court whose duties include the final interpretation of the const;
tut'onality of the actions of any other part, branch, or agency c
the federal government. At the time of the 1787 Conveutio j
there was no Supreme Court, there was no assertion that th
existing government, the Articles of Confederation, were th
"supreme law," and there was no arbiter of any kind which was i
a position to challenge the legitimacy of any actions taken at an
time by any port of that former government.

The last logical error made by the critics is the assertior
without discussion, that a new Convention which was a "run
away," would therefore threaten the destruction of basic Ameri
can freedoms. The obvious and critical flaw in this analogy i
that any amendments proposed by a Convention, whether major o
minor, have no legal effect whatsoever until they have succeede'
in the ratification process. As the history of the rejection o
some amendments passed by Congress demonstrate, there ar>
many steps between the proposal of any amendment, and it
ultimate ratification, and success in the first step is no guarante’
whatever of success in the second (see Table I, on page 42).

The sequence of events necessary for a "run-away" Conven
tion to occur, and for its rogue proposals to become law as part o
the Constitution, requires a long series of obvious failures b;
various parts of the governments of the United States. Critics oi
this point do not discuss these steps, because listing them make
the weakness of their argument apparent. Here are the necessar
failures, in the necessary order, for a "run-away" Convention t<
occur, and to have its proposals adopted as part of the Coastitu

tion:
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1 Congress fails to act on the proposed amendment.

2. Congress calls for a Convention, but fails to limit its
subject matter.

2a. Congress does limit the subject matter, but the

Convention chooses to ignore its limits.
3. Any state, or possibly any individual, who feels that the

Convention can and should be Lound to limits, brings a legal
challenge, and the Supreme Court either tails to act, or rules that
the Convention is unlimited.

4. The Convention actually passes proposed amendments
that are beyond its subject matter.

5. Congress submits the excessive amendments for ratifi-
cation.

6. Another Supreme Court challenge is brought and lost by
a dissatisfied state or individual.

7. Three-fourths of the states, by either their legislatures
or special conventions, as Congress has required, ratify the
excessive amendments.

8. Another Supreme Court challenge is brought and lost by

a dissatisfied state or individual.
In short, for a new Convention to constitute a "run-away,"

and for those results to become effective parts of the Constitu-
tion, the following American political institutions have to fail
their duties not once but repeatedly: both Houses of Congress,
the Supreme Court, and the legislatures of three-fourths of the
United States. The only group of political institutions which
would not have to fail would be the Presidency and the governors
of the various states, since these people are not part of the
amendment or ratification processes.

The question of whether it is theoretically possible for all of
these failures to occur must be answered yes. But the question of
whether it is likely, or even remotely possible, has a different
answer. It is a firm no.

New Framers and a New Philadelphia

If a new Convention is called, how many
delegates will there be, how will they
be elected, how will they vote?

In the 1787 Convention, each state was free to send as man
delegates as they chose although most sent three. The delegate
voted not as individuals, but as delegations, each state having on
vote, and that vote being controlled by a majority of that state’
delegates. Given the tremendous diversity in the populations o
the states at present, and also given the more democratic cast o
American politics in the 20th century, neither of these pattern
would be likely to be followed in a new Convention.

The bill proposed by Senator Ervin many years ago, like th>
two now pending before the Congress, would provide for eacl
state to have the same number of delegates to a Convention as i
has members in the Electoral College. Also, those delegate
would be elected from existing districts, matching those of thi
members of the Senate and the House of Representatives fron
each state. These proposed laws by Congress to govern a nev
Convention, are in line with analogous laws now on the books ii
most states, which suggest similar results.49

All states now have provisions for electing their own stat<
conventions to propose constitutional changes, and most hawx
provisions in place for ratification conventions, if needed. Tht
common denominator of these laws across the country is nonparti
san elections by district, usually with runoff elections if <
candidate receives more than 5096 in the first election. Becausi
these patterns are well known, well established, and have beei
used hundreds of times with respect to state constitutions
conventions, it is likely that they will be adopted for thi
purpose.50

As for the number of delegates, the membership allotted t*
each state in the Electoral College would probably be used. Thi
would include the District of Columbia, since it has been allotto*
Electoral College votes. Some adjustment for the residents of th<
territories—Gaum, Virgin Islands, Puerto Rico, etc.— would prob
ably be made.
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As for procedures, in the original Convention the states
voted as states, through a majority of their delegations. The
largest state was then Virginia, with one-sixth of the total
population. The smallest was Rhode Islund, with one-sixtieth.
(Rhode Island, by the way, did not participate.) Given the more
democratic cost of the United States today, and in the interests
of allowing and promoting fair consensus, it is more likely that
the result would be a two-thirds vote of the delegates, whether
that rule is established by law from Congress, or by the Conven-
tion for itself.

The only reliance available com-crning the quality of the
delegates elected is the national experience in Philadelphia in
1787, and the experiences of all the states in conducting one or
more conventions concerning their own constitutions. Historical-
ly, that experience has been excellent.51 The obvious importance
of the issues being presented, has usually attracted excellent
. mdidates. And because these are nonpartisan elections, organi-
za’.'ns such as the Jaycees and the League of Women Voters, as
well a more traditional political organizations, become active in
trying to find and elect the most able delegates. Sometimes these
organizations have even banded together to jointly endorse the
best possible candidates.

In short, although this is a political process and co ins no
guarantees, the history of the process suggests that those elected
will be at least as qualified as the leading political figures in each
state, but that they will approach their task from a nonpartisan

standt .int.
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We Have Nothing to Fear But Fear Itself

What are the real risks, if any, to basic
American freedoms such as religion,
press, speech, and the others?

This is the point at which public discussions of the Constiti
tion get notoriously sloppy. Those who oppose the merits of th
present amendment under discussion, claim that a new Conventic
could destroy our basic rights, especially those fundamental free
corns found in the 1st Amendment. There is nothing new in th
argument. It was made 85 years ago by those who wanted t
prevent the Senate from being elected by the people directly. |
was made 20 years ago by those who wanted to prevent th
possibility of one of the two houses of each state legislature bein
apportioned on a basis other than strict population.

Many of the individuals and many of the groups who hav
been dragged into the debate over the conditional state calls for
new Convention, have become involved soleiy on this issue. Buti
is a false issue.

The proper question is not wh t might happen under th
wildest stretch of the imagination, but instead, what arc th
genuine risks, based on an honest examination of our Constiti
tional history.

It is theoretically possible, for instance, that the America
people could choose to set aside all of their basic freedoms, an
could use the amendment process to establish in this nation eithc
a monarchy, or a military dictatorship. Both are possible, bi
since neither has any legitimate chance of success, or an
likelihood of attracting any significant support, no one bothers t
debate either possibility. And yet, the present argument of th
dangers to the 1st Amendment is based on the same assumption a
those two extreme examples; namely, that Americans are willin
and ready to abandon their basic freedoms.

Critics ore fond of referring to polls in which the Bill ¢
Rights Is presented In modern language with no identification, an
citizens are asked to state whether they agree or disagree. Th
results, frankly, are pretty discouraging to people like me, wh
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spend our careers trying to protect and advance Ist .Amendment
freedoms.

Sometimes American: are illogical in their approach to this
Amendment. They count on and claim their right to speak, write,
and believe their own ideas, but they support laws and programs
which would restrict the rights of others, usually minorities, to do
the same things. Not enough Americans fully understand that the
freedom of one is the freedom of all, and that the guarantees of
the 1st Amendment are indivisible.

Give the devil his due. Assume that if the 1st Amendment
was put to a majority vote of all Americans, it would not pass.
That still does not answer the practical question about a new
Convention. The reason is that we already have the 1st Amend-
ment. It does not need to be passed. For harm to come, it would
have to be repealed.

Because the Framers made amendment so difficult, there is
a vast middle ground between the strength of opinion and support
that are necessary to pass any amendment, and those which are
sufficient to defend it once it is in the Constitution. The time
that had to pass between the passage and repeal of Prohibition,
demonstrates the change of opinion that had to take place. In
modern times, we need look no further than the Equal Rights
Amendment to demonstrate the point.

All of the reputable, national polls agreed that during the
time that the ERA was out for ratification among the states, a
majority of all Americans supported it. Those who opposed it
were a minority, but a determined one. And, it did not pass. Why
not?

The first reason is a matter of statistics and political
reality. In theory, 51% would be sufficient to pass any amend-
ment. If it enjoyed that level of support in every state, and in
every district for state legislatures, then it would inevitably have
to succeed. It would not only be ratified by three-fourths of the
states, it would be ratified unanimously.

But Americans are not homogenized, like milk or peanut
butter. Each state is not on exact duplicate of national opinions.
Each district is not a duplicate of statewide opinion*. There are,
us the Framers wrote about and well understood two hundred
years ago, differences of opinion based on region, sex, race,
religion, interest group, and many other personal factors. A
support level of 51% would not even guarantee that half of all
states would ratify any amendment.

52

ERA demonstrates the truth about the amendment proces:
It takes a high level of support, sustained over a long time, to pa*
any amendment. Remember that in Presidential elections,
difference of 10% (meaning a margin of 55% to 45%), produces
landslide. It ‘akes at least that kind of support, if not more, 1
gain ratification for any amendment. When the position is one ¢
defending against a bad amendment, rather than supporting a goo
one, the side in that position can lose by a landslide in the poll;
but still succeed in stopping the amendment.

Those who say that it is realistically possible for portions c
all of the 1st Amendment to be repealed, are necessarily sayin
that the 1st Amendment would have less supporters who would b
less determined than were the opponents of the ERA. It takes
distrust of the American people, a fundamental distrust c
democracy itself, to reach such a conclusion.

Furthermore, taking that position ignores the stance that i
already being shown by most of the American media. They rise u
in defense of the 1st Amendment, even when the publication ¢
speech that they are defending is one that they personally abhort
Although the press generally supported ERA, there were man
exceptions in various parts of the country. If the subject is th
maintenance of the 1st Amendment, the ranks of the press will b
unbro! an.

It is not just politics that makes strange bedfellows. Th
defense of any and all of our basic, Constitutional freedoms, doe
the same tiling. Our basic freedoms may not have all of th
friends and supporters that they should have, or could have. Bu
they have more than enough to defend against any misguide
attempts to reduce or repeal any of them.

What is often phrased as a defense of the Constitution b
avoiding the risks of a new Convention, is in fact an attack on th
Constitution, and on the principle of popular sovereignty on whic
it is based. This principle was first stated in documents of an
government, as opposed to the musings of philosophers, in ou
Declaration of Independence:

"We hold these truths to be self-evident, that all men
are created equal, that they arc endowed by their
Creator with certain unalienable Rights, that among
these are Life, Liberty and the pursuit of Happi-
ness.—That to secure these rights, Governments are
instituted among Men, deriving their just powers from
the consent of the governed,—That whenever any

33



Form of Government becomes destructive of these
ends, it is the right of the People to alter or abolish it,
and to institute new Government, laying its foundation
on sue l. principles and organizing its powers in such
form, as to them shall seem most likely to effect their
Safety and Happiness."
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The Article V Little Shop of Horrors

What arc the precise evils and dangers
that the opponents of Article V claim?

Those who attack the present conditional calls for a n(
Convention, exactly like those who attacked the conditional ca
used twice before in our history, hove many routes to th<
conclusions. But, they agree on the final result. They fear,
they claim to fear, the erosion of basic American freedoms as
result of such a Convention. Here are their points, one at a time

Charge: The second method in Article V has never be
used.

Fact: The second method in Article V has been used twi
in our history. It was successful in 1912 with respect to the 17'
Amendment, and was used then exactly as the Framers anti'
pated. It was used in the 1960s in the same manner and for t
same reasons, though unsuccessfully, with respect to the Dirks
Amendment.

Charge: If 34 states act, a new Convention must be held.

Fact: The calls are conditional, exactly as they were t
loct two times this method was used. Although the Constituti
allows the states to force the calling of a new, general Convt
tion, it does not compel the states to use this entire power
once. As a matter of Constitutional theory, Constitutioi
history, and plain common sense, the states do have the right
give Congress one last chance to act, before their calls becoi
effective. The trigger for a new Convention, if that point shoi
ever in our history be reached, will not be the actions by I
states, it will be the inaction by Congress.

Charge: Congress will not act, and the state calls will tl
become effective, causing a new Convention.

Fact: This assertion ignores the Swamp Water Theo
which applies If Congress is faced with only two choices, pass
the amendment ihnt is sought and writing its language for its<
or refusing to act and allowing a new Convention to write it
them. Both history and practical politics tell us that under th'
circumstances, Congress will act.
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Charge: If a new Convention is called, it c.annot be limited
in subject matter.

Fact: This assertion ignores the fact that all of the states
have placed in their conditional calls statements to the effect
that a new Convention should be for the "sole and express"
purpose of the Balanced Budget Amendment Oust as in prior
generations they have been restricted to the subjects of the 17th
Amendment, or the Dirksen Amendment). This charge also
ignores the fact that 17 of the states have made their calls "null
and void" in the event that a new Convention seeks to stray into
other areas than the one designated.52

On this particular point, the critics contradict themselves
badly. There are presently in the hands of the Secretary of State
of the United States more than 34 state calls for a new Conven-
tion. They deal, however, with a variety of subjects, and there
are no more than 32 of them on any one subject.53 if the critics
were right, that limitation sought by the states is irrelevant and
ineffective, then a new Convention would be mandatory as of this
moment. Not a single member of either the House or the Senate
has suggested that this is so. And since the Constitution leaves
the counting of the state calls to the Congress, this charge by the
critics necessarily assumes that at least one-half of each House
will, in a fit of temporary insanity, count all of the state calls
together, regardless of subject matter.

Charge: Regardless of limitations imposed on a new Con-
vention by the Joint Resolution of Congress which calls the
Convention, the delegates could break loose into other areas.

Fact: This charge ignores the history of the 1787
Convention in which all states except Rhode Island (which did not
participate), and the Congress itself approved what the
Convention did, prior to the beginning of *ne ratification process.
It ignores the history of hundreds of state constitutional
conventions. It ignores the fact that delegates to any such
Convention will be seeking to accomplish results, not to engage in
meaningless gestures. The making of proposals which are doomed
to failure, either by a Congressional refusal to submit them for
ratification, or by rejection at the hands of the states, would only
earn for such delegates disrespect, and decrease the chances of
success of any of their legitimate proposals.

Lastly, and perhaps most importantly, this charge ignores
the fact that in 1787 we had no Supreme Court, much less a
tradition that that Court would stand as the guardian of the
Constitution itself. This charge assumes not only that the
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Convention would ignore the Constitution and the laws, but thf
the Supreme Court would also ignore the Constitution and th
laws.

Charge: A "run-away" Convention could destroy the basi
freedoms of Americans.

Fact: F.ven assuming that all prerequisite failures occur, i
the Convention, in Congress, and in Supreme Court, thi
charge is still invalid because of the nature of the ratificatio
process. Any amendment, whether its source is the Congress or
Convention, is nothing more than a proposal, with no legal fore
or effect, until and unless it is ratified by 38 states, either by th
legislatures, or if Congress shall so choose, by special convention
within each state for that purpose. Unless the people of 3
states, through their representatives, are willing and ready t
abandon basic American freedoms, no proposal either by Congres
or a Convention, poses any real threat to those freedoms.

Churge: The Convention process, the second half of Articl
V, is too dangerous to use. This argument gets to the nub of th
Constitutional debate. When critics go this far, as Melvin Lair
did in a recent article in the Washington Post, they are sayin
that the Framers should never have given us a second method ¢
amendment, one which ullows us to overrule the judgments o
Corigress.5-1 They ore saying that Washington always knows wha
is best for the people, better than the people do for themselves.

Fact: The Laird article, which is being widely circulate
around tne country by those who oppose the present generation'
use of the second half of Article V, abuses our Constitutions
history and distorts the words of our Framers.

It begins with this quotation from James Madison, .. Th
prospect of a second (constitutional] convention would be viewe
by all of Europe os a dark and threatening Cloud hanging over th
Constitution."” Madison restated and expanded on the same poin
in The Federalist, No. 38. Either through carelessness, or inten
to deceive, the author of this urticle, and all those who circulat
and refer to it, ore ignoring the question which Madison was ther-
addressing.

He is answering critics of the 1787 Convention. Some o
them were saying that the whole Constitution should be rejected
and another Convention be convened immediately. They wer
proposing the well-known political ploy of postponing a decisio
by studying the question to death.

Although his words are taken out of context to give th
impression that Madison opposed the idea of ever holding a no:
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Convention, he was not so opposed. He stood firmly with his
mentor, Thomas Jefferson, in holding that a new Convention
should be an option available to the people, if they chose through
the states to demand one. By taking Madison's words out of
context, his views are seemingly turned into the opposite of what
they really were.

The critics in 1984 are resurrecting and reusing the same
arguments that were pressed in 1912, in the attempt to stop the
state calls which ultimately produced the 17th Amendment. While
they claim now, as they did then, that they are defending the
Constitutional rights of the people, that is not their reul message.
The heart of their position, the one which they dare not express in
public, is that the people are not to be trusted with the final say
on the form of their government, and the use, abuse, and
limitation on its various powers. They are attacking the basic
principle stated in our Declaration of Independence, and the
central premise of our Constitution.

They are saying that the people acting through their state
legislatures, should not possess the right of peaceable change.
They are attacking the very right on which the long-term survival
of our Constitution depends. While claiming to defend our
freedoms, they are attacking the process by which we got them,
and without which we cannot keep them.

Those who claim Constitutional grounds for opposing condi-
tional state calls, whether on this subject or any other in the
future, are not defending our Constitution. They are only
defending the status quo in Washington, against the logical and
legitimate use of that Constitution.
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In Our System of Government, Where
Does the Buck Stop?

What is the relationship between Article V,
especially the second ho’f, and the central
premise of Amcricun govei nment, which is
popular sovereignty?

The fundamental political question in the United States is,
where does the buck stop? It is, who holds the ultimate power
under the Constitution? The answer to this question would seem
obvious. All high school students (and most elementary students)
know it. Our government is based on popular sovereignty. All
governments—federal, state, and local—possess only those powers
which the people have given them, through the various constitu-
tions and charters.

This concept was first stated in the basic documents of any
nation, in our Declaration of Independence in which we say that
the "just powers lof the government] are derived from the
consent of the governcl." This concept was repeated in many
forms by many of '.he Framers. It is also stated in George
Washington's Farewell Address, in which he cautioned us on many
points concerning the protection and maintenance of our new
Union and our new Constitution. He said this;

"The basis of our political systems is the right of the
people to make and alter their constitutions of govern-
ment. But the constitution which at any time exists
till changed by an explicit and authentic act of the
whole people is sacredly obligatory upon all."55

The same concept is stated In the Constitution, which begins
with these words, writtei in very large capital letters, "WE THE
PEOPLE . .." Why belabor such an obvious point? The reason is
that many commentators, Including .some lawyers and legislators,

have apparently neglected their homework.
Those who ask whether the people can be trusted with
Constitutional questions, are turning the fundamental issue of
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American government upside down. Ever since 4 July 1776, the
proper question is, can the people trust the government, not can
the government tru”t the people?

Both halves of Article V are concerned with our funda-
mental right to form and define governments of our choosing.
And both halves of Article V are derivative; either the members
of Congress, or the members of state legislatures, may begin the
amendment process. But it should not be forgotten thut both
groups are acting as representatives of the people. (There is a
move afoot among some groups to amend the Constitution of the
United States to add the processes of initiative and referendum.
But until and unless such a further amendment is made, the only
ways in which popular sovereignty can be expressed on the subject
of Constitutional amendment, is either through Congress or
through the state legislatures.)

In considering the amendment process, it is important to
remember that the Framers did not believe that either route was
more important than the other, nor did they believe that either
Congress, or the state legislatures taken as a proup, were superior
to the other in this regard. In fact, according to their writings,
they assumed that the two methods of initiating amendments

would be used about equally.
The Frarm  did express in The Federalist their belief that

the state governments were closer to, and more amendable to, the
will of the people, than was the federal government. This belief
may have even more validity today, since Congressmen now
represent districts of 520,000, rather than the 30,000 aj originally
established, and also recognizing the fact that many of our state
governments are larger than the entire nation was, with its
population of 3.5 million souls in 1776.

Those who say that the second method of amendment in
Article V is loo dangerous to use, are reversing the answer to the
most basic question, who possesses the ultimate power? They ore
saying that the people cannot be trusted with sovereignty, that if
Congress ’isagrees with the people, Congress wins and the people
lose.

The heart of the errors of those who urge us to treat the
second method of Article V as a dead letter, is that they agree
with King George Ill, rather than with George Washington.
Although their arguments are laced with references to the "good
of the people,"” and "security of our way of life," they boil down to
two simple ideas—democracy is too dangerous, and the nation's
maders should not trust its people.
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With our experience of 207 years as a free people, and 19
years under our Constitution, we should recognize such argument
for what they are, and reject them as untenable.

41



TABLE |

History of All Amendments Submitted for
Ratification, But Not Ratified

House and Senate Salaries would have prohibited any raises
Amendment” voted by the Congress from
becoming effective until the

next Congress convened

Apportionment Amendment! would huve stopped the growth
of the House of Representatives

at 100 members

would have prohibited any juris-
diction in the Congress over the
terms and conditions of work-
men, leaving that to state legis-
lation

Labor Law Amendment

Child Labor Law Amendment would have allowed Congress to
act with respect to the hours,

wages and conditions of child
laborers, only

Titles of Nobility Amendment  would have withdrawn U.S. citi-
zenship from any citizen who
accepted any title of nobility

would have stated that equulity
under the law shall not be denied

on account of sex

Equal Rights Amendment

District of Columbia Voting would give voting representation
Rights Amendment2 in the Congress, to the District
of Columbia

These two amendments were part of the Bill of Rights when
it Waszadopted by the Congress. They failed to be ratified.

This amendment is still out for ratification. From Its track
record to date, however, it seems likely to fall.

-12

TABLE 1l

Constitutional Amendments Proposed in Congress,
But Not Passed

NOTE: The information below on the more than 2,000 proposals
which have been made in Congress for Constitutional amendments
between 1789 and 1926 is drawn from these three sources: Ames,
Herman V., The Proposed Amendments to the Constitution during
the First Century of its History (1897); Senate Document 93, 69th
Congress, First Session (1926); and Ames, Herman V., "The
Amending Provision of the Federal Constitution in Practice," 63
American Philosophical Society Proceedings 62, (1924). No
researcher lias brought this material up to date, but the variety of
proposals made between 1789 and 1926, and the relative difficulty
of getting any of them adopted by Congress, are fairly represen-
tative of both points through 1984.

Number of Constitutional Proposals
in the First Century

More than 1,300 (this many are known; some records not kept)

Number of Individual Constitutional Amendments
Proposed in the First Century

More than 1,900 (this many are known; some records not kept)

Number of Proposed Amendments Which Passed One
House but not the Other, Between 1789 and 1926

16 passed the House, but not the Senate
16 passed the ienate, but not the House

Subjects Covered by One-Mouse Amendment Proposals

Apportionment of House

Computation of Number of House Members

Freedom of Religion and Conscience

Freedom of Speech nnd Press

Right to Keep nnd Hear Arms

Criminal Triul Provisions nnd Property Right Guarantees
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TABLE Il—continued

Trial by Jury

Protection of Individual Rights from Infringement by States

Redistribution of Powers among Tliree Branches of Govern-
ment

Reservation of Non-Delcgated Powers

Prohibition of Second Criminal Trial for Same Offense

Freedom of Religion, Speech and Press

District Election of Members of Electorol College

Designation of Presidential Candidate by Presidential
Electors

Maximum of Two Terms for President and Vice President
(NOTE; like many of these proposals, this ultimately
was adopted in one of the existing Amendments. This
particular proposal was first made in 1825.)

Prohibition of Payment of Debts of Confederate States of
America

Congressional Control of Election of Presidential Electors

Prohibition of Appropriations for Any Religious Body or Sect

Payment of War Claims to Disloyal Citizens

Women's Suffrage

New Date for Inauguration Day

(NOTE; Several of these proposals came up more than once,
and some passed both Houses in different forms, but were
not adopted as proposed Amendments until a third form was

developed.)

Amendment Proposals in Congress in 1884

Prohibition of Grants or Loans to Private Corporations
Limitation of Time to Make Financial Claims

Power of Congress to Write Laws on Marriage and Divorce
Change in Veto Power

Line Item Veto in Appropriations Bills

Joint Resolutions to be Submitted to President

Additional Protection for Civil Rights
Exemption of Farm Products from Congressional Control

Override Presidential Veto by Majority, Not Two-Thirds
Senators to bo Popularly Elected
Election of Certain Officers of Government

TABLE Il—continued

Creation of Two Additional Vice Presidents, Definition of
Duties

Export Tax on Cotton

Popular Election of the President

State Taxation of Corporations

Narrow Definition of "Legal Tender"

Limitation of the National Debt

Requiring Gold or Silver as Basis for Money

Six-Year, Single-Term Presidency

Creation of a Commission to Call for a Constitutional
Convention

House also to Ratify Treaties

Six-Year, Single-Term Presidency with Pension for Life

Congressional Consent for Reciprocal Treaties on Revenue

Amendment Proposals in Congress in 1924

Apportionment of Congress after Each Census

Uniform Federal Laws on Marriage and Divorce

Regulation of Employment of Those under 16

Extension of Definition of Treason

Ratification of Constitutional Amendments by Referendum

Approval of Declaration of War by Referendum

Allowing Income Taxes on State Bonds

Regulation of Employment of Women, and Those under 18

No Use of Public Money for Religious Institutions

Change in Inauguration Day, and Electoral College Date

Making Fraud in Military Procurement an Act of Treason

Six-Year, One-Term Presidency with Popular Election
(NOTE: the single most popular subject for proposals for
amendment in the history of the United States is altera-
tion or abolition of the Electoral College. There has
been, almost from the beginning, a consensus that
change was necessary. But, there has never been a
consensus on what the change should be.)

Eight Years for Ratification of Amendments, and only by
Either Conventions or by Referenda

Three-Fourths Vote of both Houses to Declare War

In Event of War, Congress May Conscript Wealth as well as
Manpower

Four Year Terms for House
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TABLE Il—continued

(NOTE: In both of the years which were chosen as represen- TABLE HI
tative, there were more proposals than those listed. Sub-
jects which were identical were not repeated. Anyone
interested in the entire span of proposed amendments during
the first century and a third, will find them in a table at the
id of Mr. Ames' book, and in Senate Document 93, both Subject

cited above.)

Amendments Proposed by Ten or
More State Calls

No. of Callsl No. of Statesl

Direct Election
of Senators 75 31

Antipolygamy 30 27

Limitation of Taxa-
tion by Repeal of

the 16th Amendment 42 342
Revision of Article V 19 14
Apportionment of State

Legislatures 54 392
Redist.ibution of

Presidential Electors 11 n
Revenue Sharing 21 18

balanced Budget
Amendment 35 32

*The total calls are usually more than the total
states, due to some states passing multiple calls in
successive years.

2
Some states repealed their calls, before other

states adopted theirs. The minimum required was not
in effect at any one time.
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*Dr. Albert Blaustein, Independence Documents of the
World, 1977.

2During the discussion of Article V, which extended between
29 May and 19 June, Charles Pinckney said this to the Constitu-
tional Convention, "It is to this unanimous consent, the depressed
situation of the Union is undoubtedly owing." Max Farrand, The
Records of the Federal Convention of 1787,1966 Edition, Vol. 3, p.

120.
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4

Eric Eriksson, American Constitutional History, 1933, pp.
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Abid.
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gling. See pp. 85-220.

171bid., at 215.
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This assertion comes from the author's review of all 32
state calls, passed to date.

19 . . .
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20 . . S . N

The history of this meeting is given in The Constitution of
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24Max Farrand, Records of the Federal Convention, Vol. 2,
pp. 665-666.

25The standard of possibility of use first appears concerning
political freedoms, in Williams v. Rhodes, 393 US 23 (1968), und is
reaffirmed in numerous cases, most recently, Anderson v.
Celebrezze, US 103, S. Ct. 1564 (1983).

26Amendment of the Constitution by the Convention
Method under Article V, Special Constitutional Convention Study
Committee, American Unr Association, Chicago, 1974. [This is
cited hereafter as the "ABA Report."] The nine members of the

Special Committee, who are listed on pp. ii-iii of the Report,
included two United States District Judges, a Judge of the D.C.
Superior Court, a present and a former law school dean, two
former presidents of state constitutional conventions, a former
Deputy Attorney General of the United States, and a private
practitioner experienced in the subject. This group unanimously
supported all of the conclusions, with the sole exception that one
member did not believe that the "one man-one vote" rule should

apply to the election of delegates to a new Convention.

27The full text of the House of Delegates Resolution, which
put the American Bar Association itself on record in support of
these points, is found in the ABA Report at pp. vii-viii.
23ABA Report, p. 2
29
Ibid., pp. 11-17.

3 . .
OIbld., pp. 60-61, gives a table of all 356 state calls for a
Convention which had been made to date.

3libid., pp. 17-19.
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McCormack, 395 US 486 (1969) which appears at pp. 22-24.

331bid., pp. 34-36.

34See I1.R. 3373 and S. 119
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35
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37The Article V Convention Process: A Symposium; Sam J.
Ervin, Jr., "Proposed Legislation to Implement the Convention
Method of Amending the Constitution,” respectively on the two
points, at pp. 43-44 and at 46-48. Note this statement or. the
latter page, "The role of the states in filing their applications
would be to identify the problem or problems that they believed
to call for resolution by way of amendment. The role of the
convention that would be called by reason of such action by the
states would then be to decide whether the problem called for
correction by constitutional amendment and, if so, to frame the
t .ndment itself and propose it for ratification as provided in
article V."

38
Gerald Gunther, "Constitutional Brinkmanship: Stumbling
Toward a Convention,"” American Bar Association Journal, Vol. 65,
p. 1046, July 1979, hereafter cited as "Gunther."
39
Gunther, p. 1047.
401bid., p. 1048.
4*|bid.
421bid.
Ibid.
441bid., p. 1049.
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The Article V Convention Process: A Symposium, Da
Capo Press, New York, 1971; Ralph M. Carson, "Disadvantages of
a Federal Constitutional Convention," at pp. 85-94.
46
The Article V Convention Process: A Symposium;

"Article V: The Comatose Article of Our Livirg Constitution?",
Robert G. Dixon, Jr., p. 95, at p. 111

5l



47See H.R. 3373, and S. 119.

40
See footnote 22 above.
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1954.
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A. L. Sturm, Methods of State Constitutional Reform,

Cf., 15 Delaware Code Annotated Section 7706.

5IABA Report, pp. 14-16.

52The quotations come from the author's review of all 32
state calls pas; ‘0 date.

53"There are nearly forty states which currently have
pending before Congress valid Constitutional Convention applica-
tions. Why isn't Congress presently required to establish such a
Convention? For the simple reason that there are not two-thirds
calling for the same kind of Convention. ... In other words,
there has not a’ready been a Convention because it is understood
that the Constitution requires consensus—before a Convention can
be called more is required that 34 states apply for a Convention;
rather, there must be 34 states calling for a Convention on the
same subject-matter.” [Emphasis in the original.] Stephen J.
Markman, Chief Counsel, U.S. Senate Subcr nmittee on the Con-
stitution, before the Michigan State Senate Committee on Admin-
istration and Rules, 29 March 1984.

54Melvin Laird, "James Madison Wouldn't Approve," Op-Ed
page, Washington Post, Monday, 13 February 1984.

55George Washington, "Farewell Address, American Juris-
prudency Desk Book."

Note: The American Bar Association Report, Amendment of the
Constitution by the Convention Method Under Article V, contains,
at pp. 41-46, extensive footnotes on their conclusions. It also
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Ap"one wishing to explore this subject in depth should begin with
tin source.
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PREFACE

I lie color of the cover of this monograph is no coincidence. Appropri-
ately, it is grey, symbolizing the great grey area that surrounds a Constitu-
tional Convention. For there is little precedent; there is no law; and there
are hut few guidelines to follow in the call or organization or conduct of a
Constitutional Convention, (here arc even fewer guidelines with respect to
the parameters of the convention, when convened. The only Constitutional
Convention evct held was in the year 17X7 at which time the Constitution
ol the United Stales was wiilten. The rules el its conduct arc little known
and would not necessarily apply to any convention called subsequent to the
latilicalion ol the Constitution |be scope and latitude ol the next conven-
tion is pure conjecture.

Wilh only two more Stales needed to petition Congress to call a Conven-
tion under Article V ol the Constitution, and with Congress apparently
unable or unwilling to discipline ilse'f to a balanced budget, it is not
unrealistic to anticipate the petition of two more States in (he near future.
| has the publication of this study is propitious.

I his monograph is intended to serve as a source book for those who
would be involved in the convention. It examines the petitions passed by
Ib™* states; the powers of Congress under Article V regarding its obligation
to call a convention: the selection of delegates by the States; th « proceed-
ings to he used at the convention: and the ratification by the States of any
amendments adopted by the convention.

I his monograph presents, lor the lirst time, an analysis ol the petitions of
each ol the thirty-two Stales. Although the petitions are divergent, it is
unthinkable that Congress would shirk its responsibility to call a conven-
tion because of such divergence,., particularly when Congress has tailed on
mote than one occasion to pass legislation designed In establish standards
lor such petitions.

fin- is another of the Judicial Series id monographs published by the
National | egal Center as a contribution towards a better understanding ol
out government, its processes, and the issues it deliberates. It is hoped (hat
the icseurch ol these authors will prove ol genuine value in the organization
and conduct of what would be the most significant convention of our time

in American history.

Hmcst B. llucter
President
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INTRODUCTION

RETURN TO CONSTITUTIONAL
BUDGETARY REFORM

hy
PROFESSOR JAMES M. BUCHANAN

In its passage of the Gramm-Rudman-Ikillings legislation in 1985,
Congress acknowledged that established budgetary procedures weie failing
and that clfcctive tcform must modify the constraints wuliiir which spend-
ing decisions arc made. Ordinary politics, in the Inrin ol legislative, and
executive, response to the spending pressures ol rapidly multiply ing con-
centrated interests, cannot but generate continuing and accelerating defi-
cits. The factual record ovcrthc 1960s, 1970s, and 1980s is available for all
to sec. Gramm-Rudman-llollings sought to impose specific constiaints on
the proclivity or ordinniy politics to generate budget deficits, and to enloice
these targets by mandatory spending limits, flic enforcement mechanism
was severely weakened by the courts in 1986. and Congress was left, in
1987, with little more than promises to itself to keep spending within
bounds. Despite the rhetoric, and despite some constraining influence, the
Gramm-Rudman- llollings experiment must be deemed to have failed in its
task.

There were important spillover or external damages wrought by the
focus of attention on the Gramm-Rudman-llollings legislation. The shill of
attention to the efforts of Congress, through legislative action, to reform its
budgetary procedures, drew attention away Imm the more fundamental,
and more promising, avenue or reform, that ol constitutional amendment.
The momentum for a constitutional amendment to icquiie Conpicss to
balance the budget, a momentum represented in the resolutions ol the
several States, was dampened in 1985. alter having been stmng in los tand
1984

In 1988, it is appropriate that the focus n| attention he shilled back to
constitutional change. Gramm-Rudman-llollings laded, finally, because it
was legislative, because it was a futile exercise in attempted sell-conlrol by
the Congrccs. External rather than internal constraints on the spending
proclivities of ordinary politics arc required, and such external constraints
can only be secured through constitutional mandate.

| do not advance any claim that constitutional constraints necessarily and
automatically resolve the central issues. Pressures upon legislators to spend
beyond any constitutionally mandated limits will not vanish upon approval
of a balanced budget amendment, and problems of enforcement of any

\Y



constitutional prevision may be severe. | should argue, noncllieless, lliat
lliesc enlorcemeni compliance problems become categorically diflcrent
when the sbilt is made from legislatively imposed internal constraints to
constitutionally imposed external conslainls.

We cannot expect the Congiess to initiate constitutional reform on its
own. It is simply contrary to the interests of those who hold the now-unlim-
ited decision power over spending to ask that external checks be pul on this
power. Constitutional constraints will only be imposed, if at all, by the
citizenry, acting through the agencies of the separate States. The Founding
Fathers wisely gave us a means for securing constitutional amendment
independently ol legislative inliativc. The call for a convention embodied
in the States' resolutions will, when sufficient Slates act, result cither in a
convention or in congressional response action designed to forestall any
need for a convention. In cither way, citizens must benefit.

For three decades, in many papers and books, | have sought to defend
and to restore the classical principles of public debt and deficits as against
the dominant Keynesian argument of mid-century; an argument that pro-
vided the initial intellectual impetus lor the deficit regimes of recent
decades. | shall not repeat my earlier analyses here, since there now is
widespread recognition that the consequences of long-continued deficit
financing are precisely those feared by those who first developed the
classical principles.

The observed regime of budgetary deficits cannot be sustained. On this
there is general agreement. The oidy issue concerns the path through which
the regime will be changed. Must we wait until ordinary politics produces
generalized default via inflation and/or repudiation? Those of us who
concentrate on reform in the rules offer the hope that there remains yet time

to shore up the dccision-structure.

11 L DUTIES AND I'OYYLK.S UI*
CONGRESS REGARDING CONVENTIONS
FOR PROPOSING AMENDMENTS

bv
DKAN JAMKS H. HONI)
and
PROFHSSOR IMVID E. KNODAIII

Although the convention method lor proposing amendments to the
United States Constitution has never been used, a sizeable body ol litera-
ture about it has been generated by political scientists and law yets. Mm h ol
that literature is shaded, however, either by enthusiasm lor particular
amendment ideas, or by fear that this untried process might pinduce results
a particular writer opposes. Relatively little has been written by persons
with no "ax to grind." Moreover, several important considerations seem
still to have been almost, if not entirely, overlooked.

The language of Article V of the Constitution provides:

The Co. -css, . . on the Application of the Legislatures of tun lliinls of the several
Stales, sh. - ill a Convention lor proposing amendments, winch . . shall he salitl to
all Intents a. -vises, as Part of this Constitution, when ratified by the Legislatures
of three fo"rt , several Stales, or by Conventions in three fotinlis thereof, as the
oneorth. oilier, ‘ratification may he proposed hv the Congress;

The first cstions raised by this language is whether, when the

requisite n tmber of Slate "applications" arc made. Congress may disregard
them or is obliged to "call" a convention. The answer to this question is
important both tor its own sake and because its rationale shapes the answets
to several of the other questions that arise.

lhrec points are persuasive (hat Congress is obliged to call a convention
if two-thiids ol the States apply for one. First, the language «l Article V on
its face suggests that Congress must call a convention Second, the original
understanding of Article V supports this conclusion. Third, sound public
policy urges that Congress must call a convention if twn-thiids of the Slates
request it.

Let us begin by examining the pertinent language of Article V quoted
above. The plain and ordinary meaning of the word "shall" is that Congress
mtisi rather than may call a convention. It leaves no room lor any discretion
by Congress to ignore the applications of two-thirds of the States As
Hamilton pointed out in The Federalist No. K5:

By the fifth arliilc tit the plan the ctinprcvv will he nblitnl. "mi the application ul the



lirisblim-v nl l«n limits ill iln slates, lii tall i U'liwnliiin lor |[wn|msiii[! iimcinl-

nmii> ‘ tin' \\iiill> ol iliis .uliilr an* |H'ii‘in|ilory Ilic u'ligrevv “\linlIl cull n

oioi tiliiin ' N’lillmic hi Iliis |[*.iilii nl.it is 1i Ii to lIn* ilr.t Iclinil ol Hiil Timly

(I.Lmphasis hy Hamilton.) Ilie use nl the word “shall" elsewhere in llic
Constitution also deinonslrales that llie Framers understood its ohlipnlory
meaninp.

Moreover, the original uiulerslandinp confirms that Conprcss must call a
convention il two-thirds ol the Slates request it | he debate in the Constitu-
tional Convention demonstrates that the delegates were determined to
guarantee the States powci to amend the Constitution despite an indillerent
0L even hostile Congiess. Realizing that Conprcss could frustrate amend-
menls il the amendinp power were lodged exclusively in the national
government, they insisted that the States have power to initiate amend-
ments.

Indeed, the initial suggestion was that only the Stales should be compe-
tent to propose amendments. | he amendment process was first discussed
p sunlit lo Resolution Id ol the Virginia plan, which stated:

ilia pnivivjim ought lo >c made for the amendment of the Articles of Union whenso-

ever it strati seem necessary. and tli.it the assen! of ihc National Legislature ought not In

I*c rctlitncU thereto.1

Subsequently the Committee ol Detail, reflecting the wishes of the dele-
gates. reported the follow ing as Article XIX of its August (ulralt:

On the application of Ihc Legislature* of two lliirds of Ihc Stales in the Union, for an
amendment of this Constitution, the Legislature of the United Stales shall call a

Convention lor that purpose 1

<July alter I Inmilloit had piotested the lack of any means lor Congress to
piopo>c amendments by itself did the Convention reconsider. lhc dele-
gates then apteed to Madison's proposal, seconded by Hamilton, that the
iialiotial lepislalute "whenever two-thitds of both | louses shall deem ncecs-
s.tiy. oi on the application ol two thirds ol the Legislatures of the several
Slates, shall purpose amendments to this Constitution litis lelt the
Slates a means ot initialing the process, but put (he amendment proposing
process itscll entirely in Congress’ hands. | his proposal was incorporated
in article XIX ol the text referred to the Committee of Style.* which became
Atiicle V of that Conmiittci' report.’

IIns. however, did not satisfy Colonel Mason, who had steadfastly
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insisted that the Slates he able in piopose amendments tree Imm congics-
sinnal conliol lie woirierl that otherwise "no amendments ol the piopri
kind would ever he obtained In the people, il the |national| (ioveinmenl
should heeome oppressive, as he verily believed would he the ease."”
| hereupon Article V was amended, according to Madison's notes, "so as to
require a Convention on application of 2 ol the Sts."

flic convention possibility seems clearly to have been restored to satisfy
the concern expressed hy Colonel Mason However inartlullv drawn to
accomplish that result, its evident purpose reinforces the conclusion that
the delegates wanted to ensure that the States would enjoy an independent
power to propose amendments.

Persons who had participated in the debate shaping Article V repeated
that understanding ol its significance during the ratification dc(tales In | he
Icdcialist No 41, lor example. James Madison argued that Ailnlr V
"equally enables ihc general and the stale governments lo origioafe the
amendment ol errors as ihcy may he pointed out by lire experience on one
side or on the other." The Stales co Id not he said to be oil an "equal”
footing with the Congress il it could police their initiation of amendments,
since the States clearly can exercise no such restraint on the Congress.
Hamilton expressed the same understanding. In | he Federalist No X5. in
addition to the statement quoted earlier, lie said: |W|heiiever nine* or
rather ten states, were united in the desire of a paiticnlar amendment, that
amendment must infallibly take place.” 1l Congress could in any wav
restrain the States in their cirort to amend the Constitution, their effort,
however united, could hardly he assured o! success

Finally, sound public policy supports the conclusion that Congress must
call a convention when enough States apply |he Constitution contem-
plates a federal system in which the States retain all governing power not
delegated to the national government |hose who established ihis wsietn
realized that the Slates and the national government would each sometimes
dispute the seigrc of the other's power |hey were especially sensitive lo
lhc danger that the national government might invade the ict.lined poweis
ol the Stales. Consequently, they wanted to give the States some power hy
which they could check that invasion, the hot lentmv and a hall ol
American history has justified the Framers* concerns, and the need lot such
a check is as great now as it was when the Constitution was adopted

Moreover, the availability of an independent mode ol amending the
Constitution makes Congress more responsive to the will ol the people than
it might otherwise be. While the State-initiated convention mode ol
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amendment has never been used, (lie accumulation of applications in
numbers not «Jiiitc sulliccnl to force the issue sometimes has prompted
( impress to propose amendments itself rather than lace the prospect of an
independent convention addressing the issue. This leverage to induce
congressional action would be absent if Congress were free to ignore State
applications lor a convention.

It thus seems quite certain that Congress is obliged to call a convention
when the requisite numhci ol Stales apply, so that its function in doing so is
purely ministerial, liven with respect to ministerial acts, however, a
number of questions have to he decided. The 1787 Convention realized that
it was leaving many questions unanswered. Madison himself mused: "How
was a Convention to be formed? by what rule decide? what was the force of
its acts?"" . |Ulillicullics might arise as to the form, the quorum &c.
which in Constitutional regulations ought to be as much as possible
avoided.""1

The questions occurring to Madison, however, interesting as they are,
arc secondary to questions about how Congress should determine whether
the requisite number of States have applied for a convention. Must the
applications propose a specific amendment, cast in the same language, or
may they just ask for a convention on the same subject? May the States
apply for a general convention, or must they request a convention only to
consider a specific subject? May the Congress specify a lime period within
which the requisite number ol applications must be made, or must Congress
cdl a convention whenevci the requisite number of applications have been
made, however long the earliest of them has been pending? May Congress
ignore a Stale’s rescission of its application for a convention, or must it
diop a rescinding State from the count ol requisite States? Congress cannot
avoid answering such questions if it is to perform its ministerial duly.

Ilie test for determining the validity of Congress’ answers to such
questions should Ik* whether they ensure that a convention will be called if
the applications of two-thirds of die States constitute a contemporaneous
consensus that a convention should be held to consider a matter or matters
ol concern. That is the only criterion which reconciles the right o f the States
to demand a convention and Congress’ duty to cali :t.

I he "contemporaneity” requisite to Congress’ call obligation is not
explicit in the text of Article V, but it seems implicit even without any
certainty as to how much lime should be permitted to elapse. The notion
that the Congress is obliged to call aconvention, simply because two-thirds
ol the States have over some extended period of lime — requested one,
makes little sense. While it may be true that the States would piohably not
lalilv the product ol any such convention, it seems useless to call one under
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such circumstances. Amendment is after all extremely unlikely in the
absence of a contemporaneous belief that amendment is necessary

lire "consensus" requisite seems nccess.,ry upon a few moments’ icllcc-
lion. Surely there should be no obligation to call aconvention, lor example,
if just twenty states seek one on a particular topic and just lourteen seek one
on another. | hat clearly would indicate only that minorities arc concerned
about different points, neither of which concerns a majority

A more difficult situation is presented when applications diller in lesser
degrees, as lor example, il ten States request a convention "on fiscal
problems,” ten "to propose a balanced budget amendment.” ten "to limit
federal spending,” and Tour to consider specific budget amendment lan-
guage — the language proposed by each of the lour differing slightly.
’| here must be some latitude forjudgment whether the thiny-lour Stales are
sufficiently in agreement to invoke the congressional call obligation; but at
the same time, to permit Congress to decline to call because the applica-
tions do not exactly conform would conflict with the principle that Con-
gress has no discretion to refuse when it is evident that two-thirds of the
Slates share substantially the same concern.

Fortunately, it is permissible for Congress to establish rules in advance
on such matters, to help everyone in planning and Congress ilsell in
deciding such questions if they arise. Congress can do so by virtue ol the
"necessary and proper" clause, which gives it power to make laws lor
carrying all the other federal powers into execution, liliminnting uncer-
tainty on such matters as the similarity and specificity Congress will require
in applications, the effect it will give to recissiuns. and the time bounds ol
"contemporaneity" in Congress’ view, reasonably should help in fulfilling
Congress obligation under Article V. Hut the "necessary and proper" clause
is a one-way rachct: it only authorizes laws that help effectuate federal
duties and powers, not laws that hinder." In other words, statutory provi-
sions apt to frustrate or preclude the calling of a convention, even though
two-thirds of the Stales had contemporaneously requested it. would be
invalid.

I he two recent legislative attempts to lay out congressional guidelines
for processing stale requests lor an Article V convention arc generally
consistent with this rrquircmcitl that they facilitate rather than frustrate the
actual calling of a convention when required. (Ibis is not to prejudge
whether, in some respects other than regarding the call, these bills might be
defective for reasons to be discussed later herein.)

Doth would establish reasonable periods within which calls would lie
aggregated and considered "contemporary "" While any specific period is
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necessarily somewhat arbitrary, two years or less seems unduly brief,
paiticuhuly in view ol the lacl that some legislatures meet only biennially.
On the ollui hand, a time pciiod that extended heyond ten years might
reasonably be considered unduly long. One danger of a longer period is that
the impetus lor a pailicular kind ol amendment will fragment over time,
resulting in diversely phrased applications and thereby complicating the
congressional decision whether the number of applications sufficient to
icipiire a convention have been received.

Hollr bills would permit a stale to rescind its application. This provision
is wholly consistent with the state autonomy implicit in the Article V
convention mode. Moicovcr. it seems dictated by the contemporaneity
requirement that at some point within a reasonable lime span two-thirds of
the States agree that they want a convention. However, there is a curious
icccnt Supreme Couit decision in a different context,4 which unjustifiably
casts some doubt on unapproved revocation of State consent and makes
statutory affirmation of the right desirable.

Moth proposals also recognize that the States may apply for either a
general Ol a limited convention. Again, this provision respects Slate
autonomy in the initiation of the amendment process. It also is consistent
with the principle that the States should be as tree as Congress to propose
amendments. Congress is lice to piopose a single amendment or multiple
amendments, so the Stales should be lice to apply for a convention to
piopose amendments singly Ol in multiples. To this, however, there is an
important caveat Hie convention the States ask for and the convention they
gel might not be the same thing at all. We will consider further below
whether cither the States or the Congress can cllcctivcly control the
"agenda." or scope of business, of a convention for proposing amend-
ments.

While the criterion for obliging Congress to call a convention seems
reasonably clear, it is less clear whether a refusal would be judicially
reviewable. The amendment process often is said to be a political question
beyond review in the courts. However true that may be with respect to
Congress' own power to propose amendments, it need not be true with
icspect to Congress' obligation to call a convention requested by two-thirds
ol the Stales, | lie major difference is that Congress has discretionary power
over it> own initiation ol amendments but only a ministerial duty with
icspect to calling a convention when two-thirds of the States apply. While a
court might understandably retrain liom second guessing Congress' exer-
cise ol its discretionary power, it might feel obliged to review Congress'

Huli‘gies ne infirm, it is woitli noting ili.it the .Supreme Court has licit! that Congress may
specify and enforce \shat it considers a "rrasoiialrlf lime within which ratification must occur.
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performance or non performance of a ministerial duly.

For the same leason, the judicial non-rcvicwabilitv ol whether proposed
amendments have been ratified is not necessarily dispositive | lie ( otisiiiu-
tion does not say how or by whom it is to be dcfeimiiicd that (luce loiulhs
of the Stales have ratified, traditionally, the determination has been made
as a ministerial function by the .Secretary ol Stale or. since IV51. the
Administrator ol General Services. |his has been directed In statute,
however, and in the ease ol the Fourteenth Amendment. Congress did
make the determination by ilscll. | his history has induced the conclusion
that sufficiency ol ratification is lor the political blanches to decide without
judicial review .1

13ut the ratification process is very dillcrcnt Itom the initiation process.
Determining the one involves ascertainment ol what the States or the
people have decided, while determining the other involves whether they
shall be consulted at all. Therefore, even if Congress may exercise an
unrcvicwablc discretion to determine whether amendments have been
ratified, it does not necessarily follow that it must possess a similar
unrcvicwablc discretion to determine whether sufficient States have applied
lor a convention. Indeed, the stronger argument seems to the conltaiy
Uncontrollable congressional disctcliou at eilhct the initiation m ratifica-
tion stage ol a convention amendment would make it possible lot Congress
to frustrate the Stales' etlort to amend the Constitution Ih.it would
contravene the Flamers' intent to give the Stales a way to amend the
Constitution lice of congressional control.

While a blatant attempt by Congress to block an apparently succcsslul
effort by the States to amend the Constitution probably would generate a
heated political battle, the States could not necessarily protect their inter-
ests in that battle through the political process. 'Hie direct election ol
senators has weakened the Slates' ability to discipline senators who ignore
or frustrate their applications lor a convention. When state legislatures
elected senators, the senators ignored requests Irmn State legislatures at
their peril. 1hits, the Stales could influence a senator's behavior through
the political process. Since Stales no longer enjoy that political leverage,
courts should not blithely assume that States can protect their interests
through the political process, and thcieloie should be more willing to
review serious questions of alleged congressional disrcguid ol the dttlv to
issue a convention call.

Of course. Congress will not necessarily tail or reluse to call a conven-
tion for proposing amendments, under circumstances in which the Consti-
tution seems to require it to issue a call. Many oilier troublesome questions
will arise if Congress does decide to issue a call

Three important but often forgotten points about Article V must be
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stressed :ii llic outset ol any analysis ol limsc t|iieslions. First, the funclions
til Congress under Article V diller in kind from its functions in the ordinary
pincoss ol legislation |lie Siiliicmc Court conlirmcd this in 17fH when it

acknowledged that Congress’ actions with regard to constitutional nrnend-
nients. unlike those with regard lo "laws." need not he presented to die
| icsideut lor approval or veto h

Second, while a two thirds vote in hoili houses is required lor Congress
ilsell to propose any amendment, no extraordinary majority is required for
Congress to "call a Convention for proposing Amendments." Politically,
Congress so far has preferred to dralt proposed amendments by itself; but
constitutionally, in terms ol the level of congressional consensus required,
the convention alternative is "easier."

i hitJd. while there is an obligation to call a convention when the requisite
fraction of state legislatures apply, the Constitution in no way precludes
Congress Irom calling a convention when fewer legislatures, or even when
no legislatures, apply.” In view of the first of the three points here
emphasized — that Congress' Article V functions differ in kind from its
legillative functions — this third point has very great significance. When it
ads under Article V. Congress does not act as a governing arm whose
actions must be restrained by the doctrine of enumerated powers. Instead, it
acts as comprehensive steward and high fiduciary to the nation, to raise
matters lor decision by others who arc nearer to the ultimate sovereign, the
people. |lie steward is riot relieved of this trust duty by mere Article V
silence While it certainly must respect limits imposed by Article V,
Congress is not disabled to seize the initiative and "call" a convention by
itself merely because Article V does not declare on its face that Congress
may.

I'lie importance ol this point is not diminished at all because Congress
never has. and perhaps as a practical matter never will, acton its own to call
a convention for proposing amendments. For whether it ever docs so or not,
the fact that Congress ccidd do so without legal impediment has very
important implications. In lad. quite a number of otherwise difficult
questions simply disappear or become moot win n Congress' power In call a
convention on its own initiative is acknowledged.

For example, suppose that Congress docs call a convention in response

i \iryiniii, " Irill tV U S ).178 (1798).
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to applications Irom iwo-thirds of the Stales, hut Ihat several ol those
applications are fifteen, twenty, or even thirty years old. Several writers
have argued that because applications so old idled no cnnlempmaiy
consensus, to count them toward the requisite two thirds would he im-
proper. or even illegal. |lie question ol just how long an application telains
vitality, or when it becomes "loo" old. might base to he laced il Congress
refined to call a convention, hut surely it would he irrelevant il Congress
did call one Mow could it matter how old die applications were, il
Congress mas call a convention even when no Slate applies lor one’

Realistically, such a situation could only arise with an issue over which
substantial active controversy persists or is suddenly revived. A convention
to prope -e amendments is a large and serious undertaking, and Congress is
nut foolish; it will not resort lo ancient applications as justification for
conventions on dead issues. Hut if Congress is free to call a convention
anyway, it makes no sense to preclude it merely because the formal state
legislative expressions of interest came a long time hclore. Il a convention
were called while some issue were active, any challenge lo old applications
predictably would he made by partisans on one side or another ol that issue,
seeking to gain advantage lor their own point o( view, |here is no
principled reason to encourage or reward such attempts to avoid the
democratic deliberative process, whatever risks that process might entail.

Here is another example to illustrate the implications ol Congress' ability
to call a convention even without State legislative applications. Suppose
lhat two-thirds or the State legislatures have approved applications lor a
convention, but some of those applications contain defects of some kind, or
never were properly conveyed to Congress, or have been rescinded by
subsequent State legislative action. | he formalities of proper application,
and the effect of attempted recixsions. have been discussed by commenta-
tors at some length without general agreement. Hut how can any ol these
things invalidate a call, if Congress is free to call a convention on its own
initiative anyway? Once again, these circumstances present problems that
might have to be faced il Congress refused lo call a convention despite
claims that the requisite number ol legislatures had applied; but it Congress
did call one. none ol these circumstances should impair the legalitv ol the
convention, or ol its products (il any |

Hcte is yet another example. Suppose the requisite number ol legisla-
tures make applications which in one way or anolhci concern halau ng the
federal budget, hut which diller signlicautly horn one another. Suppose
that some specify a particular text, others speak ol "balancing the budget,”
others speak of "limiting federal spending,” others speak of "dealing with
fiscal problems," and so on. Ilow could nice quibbles over whether these
applications concerned the same thing have any relevance to the validity of
a resulting call, if Congress could validly have issued such a call without
any applications at all?

And one final example; Suppose two-thirds ol the State legislatures apply
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tiiiin Mint traction apply lor one to consider uhotlion, or school prayer, or
some other issue |here would he no obligation upon Congress to call a
convention lot anything other than the balanced budget matter; hut supixrsc
Conprcss decided the same convention also should consider these other
matters and maybe some more besides? Mow could one credibly object
to ('impress* inviting a convention lo consider matters which lewer than
two-thirds ol the Stales had applied lor. if Congress can call a convention
mi its own in any event? (| his is not to assume congressional control over
convention agendas; that matter is considered separately below.)

I lie preceding example" illustrate the importance of Congress' power on
its own initiative to call a "convention for proposing amendments.” Con-
gress might never do so; but that is not the point. | he point is that Congress
seems clearly to have /umrr to do so; and if Congress can call such a
convention on its own initiative, there seems no room for legal objections
to Congiess' calling one in response to State "applications" regardless how
old. or defective, or limited, or defunct, or disparate, those applications
might be.

I Inis tar we have confined our inquiry to questions concerning Congress'
power and duty to call a convention lor proposing amendments. These,
however, comprise only a small fraction of the questions to be faced.
Among the others arc. when and where is the convention to meet? How
many and who shall attend? | low and by whom shall they be chosen? What
ptoccdures shall the convention follow? What substantive issues may be
considered? Illow arc votes to be counted, per individual delegate or per
Slate? Must or may a time limit for the duration of the convention be fixed?
Will it have any stall support, or must the delegates work alone? And very
important, but almost never asked, who will pay the tab? | hc list of such
questions is not endless, but il is long.

Some writeis parade long lists ol such questions and counsel abstention
lor tear of the unknown; but statecraft is not for the faint of heart. While
rellection and careful judgment arc called lor, there arc principled ways to
organize these questions and resolve them rationally as they arise.

No more acceptable than a claim that all such uncertainties arc perils, is
the notion that Congress can resolve most of them. Ihc possibility of
legislating ground rules lor conventions to propose amendments has been
considered in Congress at least since (he 1950s. Several bills to that end
have been introduced dm ing the past |wo decades; hearings upon them have
been held: committees and sometimes even the full Senate have approved
them; but none, so far. has become law. Idr this there actually is reason to
be grateful; lor an Act ol Congres. purporting to resolve matters which
Congress lacks constitutional power to resolve might only aggravate the
contusion.

Congress certainly may call a convention: Article V specifically says so.
One should not insli to conclusions, however, about what might be "inci-

Id

dent lo" this power to call. "Incidental powers"is one ol those unloitunate.
imprecise and misleading idioms commonly associated with the "necessary
and pro|K‘i”* clause.l' This clause enables Congiess lo pass laws "lor
carrying into hxcculiou" its Article V powei. no less than lot causing into
execution every other federal power, whether ol Congress or ol another
branch. Hut the "necessary and proper" clause helps Congress only to
implement Initial powers; and most questions about how an Article V
convention lor proposing amendments would lunctinn are not within
federal power!

The convention method for pioposing amendments was included in the
Constitution, alter all. specifically to ensure a mode ol change that Con-
gress could not frustrate or materially control One 19.10 article,I' univer-
sally overlooked in the glut ol more recent writings, argued that the Icnlh
Amendment was specifically designed to pieclnde Congiess* conlio! ol the
amendment process. The article is not persuasive that this was the Amend-
ment's sole, or even predominant, aim; but it does underscore the tact that
ihc Tenth Amendment is relevant licic.

Hie only "powers ... delegated to the United Stales™ regarding the
convention method of proposing amendments arc the power to call a
convention and the power lo purpose one or the other permitted means o]
ratification — plus the "necessary and proper" clause power, which (as just
pointed out) applies only to effectuate some other Initial power (A lew
other federal powers might become germane: lor example. Congress might
fund the convention, or give the delegates Iree use ol the mails. Hut these
powers entail no authority over convention organization or operations.) It
must follow then that all power lo determine any other matter regarding
conventions to propose amendments is "reserved to the Stales respectively,
or to the people.

Before considering how "the Stales . . or . the people" might deal with
such matters, let us examine more closely Congress' power to call lo
"call" a convention presumably means more than to recommend that one
take place. When Stale legislatures apply in the requisite number, they are
entitled to expect that Congress will take steps to cause a convention t»
occur. But what is the least and the most that Congress may do. and what
must be left lor others? Answers to these questions depend at least in pail

on what it means to "call.”
One reasonable way to determine what Article V means by "call" is to
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inquire how the men who dialled this language themselves li:i[f}>ciic(l to lie
assembled. They "convened" when and where they did because the Cou-
ntess that operated under the Articles «f Confederation had designated, by
Resolution. "the second Monday in May next for ";t Convention of
delegates"” to "be held at Philadelphia ....",l (Philadelphia then was small
enough that the delegates would be able to find one another without too
much inquiring; not even a place or lime of day was prescribed.)

I he Resolution went on to outline the "sole and express purpose" to
which the delegates should devote themselves. But by the time those
delegates set about .halting Ailicle V they had gone lar beyond that
ciicuntsciiplion ol purpose, and those who thought that doing so violated
the call had long since packed and gone home.

I he Resolution also declined that the delegates "shall have been p-
poinled by the several states": but it did not presume to tell any State how
many delegates to appoint, or how. Neither did it indicate whether, or how
much, they should be compensated for their expenses and time.

finally, the Resolution provided that the convention should report its
proposals to the Stale legislatures as well as to Congress, and declared that
these proposals should become cllective "when agreed to in Congress and
confirmed by the states..." |hc Philadelphia delegates disobeyed this pan
ol the Resolution, even though the only mode of alteration allowed by the
Articles of Confederation. Art. X IIl, was changes "agreed to in a congress

and ... afterwards confirmed by the legislatures of every slate."

They were suggesting an entirely new regime, incompatible even with
the alteration procedure ol Ihc old; and they transmitted their proposed
(“institution, along with a ('(invention resolution proposing a very dilfcrcnt
mode ol ratification, mil to any stale legislature but only to the Congress.

Ibis disobedience to Congress' earlier Resolution was rendered moot,
however, when Congress resolved that the Constitution be transmitted to
Stale legislatures along with the Convention's own resolution concerning
the ratification process.

| his historical example helps a great deal tow ard understanding what it
means to "call" a convention, even if it does riot resolve every uncertainty.
At a minimum, an Article V call requires a determination and notice that a
meeting will occur at a fixed place and date land today, no doubt, a fixed
ad,hess and time). It need not prescribe how many should attend, or how
they should be chosen. (Whether Congress is even competent to control
either ol these mallets will be discussed below.)

|.ike the Resolution calling the 178') Convention, a call under Article V
should and probably must make some reference to the purpose of lhc
assemblage. | hat lefeicucc might be as broad as Ihc declaration of pugxisc

in Anisic V ilscll ("Ini pioposing Amendments"'); and certainly no more
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detail than this is necessary to make a call valid. .Some have assetted.
however, that a call specifying a purpose narrower than this (e.g., only for
budget balancing matters, or legislative apportionment matters, or only lor
those and abortion or religion matters) would be unconstitutional. Such
assertions usually arc directed at the possibility ol a "limited" convention;
but discussions of the "limited convention" idea typically run into ctror by
treating two separate questions as one.

Whether a convention pursuant to a circumscribed call can lawfully meet
and conduct business, proposing changes which. i( duly ratified, must be
acknowledged as amendments to the Constitution, is one question. A
negative answer to that question seems implausible. | he 17X7 Convention
which drafted Article V itself was convened under a circumscribed call.
Those delegates, seeking to ensure that change could be accomplished
when needed, could not have contemplated that any limitations in a call
could or should prevent Ihc ensuing assembly being a valid Article V
convention.

It is quite a different question, however, whether such scope limitations
in a call should or can have any binding force. In this modern age. a
convention could not be held in such secrecy as was possible in Philadel-
phia two centuries ago. Cameras and microphones would be everywhere,
and delegates would be subject to incentives, not just lor grandstanding,
but also for sobriety and caution, entailed by such public exposure.
Moreover, any apprehension that sweeping change might be in the oiling
would be reflected quickly in the stock market, and almost as soon in other
sectors of the economy. Such practical factors would create pressures to
which convention delegates would not likely be immune. It Iheielore is
quite possible, and perhaps much more probable than in 17X7, that dele-
gates might decline to go beyond any circumsciiptions in the call.

In point of law, however, and contrary to the opinions ol many writers,
limitations by Congress on the scope of convention concerns seem incon-
sistent with the Constitution and thercloie unenforceable il voluntary
compliance cannot be obtained. The reasons, again, are that the convention
mode of proposing amendments was calculated to circumvent control by
the Congress, and that the Tenth Amendment reserves the residuum of
powers — including power In decide what to do at a convention once called
— to lhc States or to the people.

In short, scope limitations in an Article V call, while not impairing its
validity or that of any actions taken under it. can be made no mine binding
than those ol the Confederation Congress in 17X7 turned out to he |hose
were not binding because the Confederation Congiess (alter some debate
on the point") understood and accepted the statecialt necessity-' loi that

uS ff 1 Due Hist at .125-42.
«'According to Yales' notes on the 1787 Convention, Colonel M.imui ai know ledgol on June
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disobedience mul lorwaulcd the Convention's product lor raliliciilion uot-
witlistuuding. Hie reasons lor considering scope limitations non-binding
today go beyond the vagaries ol statecraft to clear constitutional purpose
'and specific constitutional text

Vet, there would be a mechanism whereby Congress could enforce scope
restrictions, or othei wise excicise influence over the success of convention
ptoposals based on its view ol their merits, il it were necessary for a
convention's product lo pass thiough Congress’ hands before the process of
ratification could begin. Article V does not make this necessary. Il does not
even assign Congress a eleiicnl tolc with respect to amendments proposed
by convention: the proposals. Irom all that appears, would go directly Irom
the proposing convention to the Stales for ratification. Nevertheless, a
passage through Congress would be required if. when the convention's
proposals were ready. Congress had not yet exercised the other relevant
power given it by Article V: the power to determine which ratification
mode should be used.

In every instance but one. Congress has chosen the option of legislative
rather than convention ratilicalion. Nonetheless, the choice between ratifi-
cation modes is far from being an insignificant one. Notwithstanding
reapportionmenf. the composition of State legislatures is different from that
which would prevail in Stale latilication convent ons. regardless how
chosen and regardless of size.-'4 The possible differences are manifold,
complex, and alltibulahle to peculiar and transitory social and political
phenomena rather than to any general principles ascertainable a priori,
riactieal experience and political accountability: breadth of vision and zeal
lor particular causes; the probability or absence of reciprocal, parochial
obligations or constraints; the degree of interference with participants’
normal life and obligations, and estimates of how demanding of time and
attention a particular ratification process might be; proximity to (or distance
from) the proverbial “grass roots" — these arc only a few of the factors that
might ailed judgments on which ratification method to choose, livery one
ol the ladors might play dillcrcntly. depending on the particular amend-
ment or amendments at stake. Calculating from such variables the course
most likely to produce wanted results in concrete instances is the skill
whose mastery measures senators' and representatives’ political lives.

Whether a majority in Congress actually would base its selection of one
mode over the other on a judgment of which would make ratification more
or less likely, is not the point Hie point is lhat it could, and that is just the

L0 liit ev iLifilig tin- Viipni.i pis . in 1msh (In- (‘Mnvciiticn u.i.» operating oulviJe the stupe
ul in ill Inii iititme.l "In .til,mi m-imiin iil public danger il is runuucmlatilc to exceed
I'm..i [Ilit- ( impress, having es|viiencc.| the fiuliairavwiiciilcnl dying in tun, linn under llic
VrlultMtl ( oiilcdcration. evidently ayieeil

“llie stale tnnvcillinlis In Mills the Twenty liol Amendment were assembled by prncc-
iltnev .Itlleiinir limn Stare In Slate, and saiied frnni 129 In three delegates in size.

kind ol congiessional influence over the amendment ptoeess that the
convention pioposal alternative was designed to circumvent. Il follows
Ihat, if the pm pose of precluding congressional influence on Ibis alternative
method is lo he well served, the determination ol ratilicalion method must
he made before the product of the purposing convention’s delilvialions is
known

As a practical matter, this virtually requires that an indication ol die
mode ol ralilii aliou be another element ol an Article V convention call (It
is notable that the I7K7 Resolution calling the Philadelphia Convention did
include a recitation ol how that Convention's pioposals should he 'agiccd
to" and "continued" — even though, lot teasons peculiar to those eiicum-
stanccs. that prescribed method in the end was not used.) Il (his is true, the
two separate powers that Article V gives lo Cnngiess with regard to
conventions for proposing amendments really must he exercised at once.

This docs not quite exhaust Congress’ power regarding such conven-
tions, however. Incident to a call (i.e., under lire "niccssary and proper”
clause). Congress might authorize the reservation ol meeting facilities, or
preparation for the host of logistical matters attending a gathering which
inevitably would attract massive media attention. Preparations tend to
ensure that the convention actually can occur, (I or the federal government
to manage such matters once a convention had assembled, however, would
not serve to elleetuate the coll: consequently, such a Icdcral lolc could not
be sustained by the “necessary and piopei" clause. | Should ( migiess desiie
to do so, il might underwrite some tm all) ol a convention's expenses; hut
that would be an exercise of its spending power, not something icquiring
justification as "necessary and proper” to elleetuate the toll. It might also
extend the franking privilege for convention business, as the Confederation
Congress did for the Convention of I7S7;:" hut that would he an exercise of
Congress’ postal power, again not something to effectuate the coll.

In sum. the determinative function of Congress with regard to Article V
conventions for proposing amendments begins and ends with the call; and
even the determination whether to issue a call is removed Irom Congress’
discretion when two-thirds of the States apply. | he Framers seem deliber-
ately to have made it so. If this be true, regardless how desirable it might
seem for Congress to legislate answers to some of the many questions that
arc certain to arise if such a convention is called, those questions simply are
beyond Congress’ power lo resolve. The most it can do. even in the /mm ol
legislation, is to offer non-binding counsel, lhat. however, would not
necessarily he wasted effort; for as a practical matter, many ol Congress'
advisory determinations might he followed voluntarily by such a conven-
tion, as an expedient alternative to starting Irom scratch

"See i l'anand il 17
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llie (Juc.stion next in logical sc<|ucncc to the call of a convention for
ptnposing amendments is. how should that call he answered: i.e., who
sshould attend? This subsumes the questions of tiic number and constituen-
cies ol delegates and how and by whom they should he chosen. Again, the
answers do not appear on the lace of Article V. Through principled
irllcclion, however, persuasive answers can he found.

I lie first principle televant to this reflection is one that infuses our entire
constitutional structure: the principle of federalism. Regardless of any
disparities of population among them, and notw ithstanding lhc complexi-
ties ol intergovernmental iclations and power allocations, our constitu-
tional union is a federation of distinct political communities and legal
entities called States. And despite judicial decrees afTccting apportionment
ol representation within the several States or within the federal House of
Representatives, some features of our Constitution preclude subordination
of State equality to the democratic ideal of an equal voice for every person.
The Senate's composition, with two members from each Slate regardless of
si/le or population, is one example. The process of amendment under
Artide V is another.

Ratification must he done Stale by Slate, whether by legislatures or by
ratification conventions. | bis means, there now being lifty States of widely
dillcient population, that disapproval by barely more than a quarter of those
voting in the thirteen leas' populous States could block an amendment
tilgently demanded by the overwhelming majority of American citizens. A
comparable observation applies to "applications" for a “proposing"™ con-
vention: liven assuming that State legislatures as now reapportioned mirror
exactly the sentiments of the electorate, a bare majority of legislators in
each of the thirty-four smallest states could compel a convention that tire
substantial majority of Americans do not want. These hypothetical are
more extreme than anything reality will present, but they illustrate the
ineluctable point: Article V processes cannot be approximated to the ideal
of "one person, one vote." Amendment of the Constitution necessitates
action Statc-by- Slate, not democratic action by the nation as a wh .c.

It would be anomalous, then, to requiie delegation strength in a convcn-
tion lor proposing amendments to be proportional to population.w It would
be no less anomalous to icgnirc that delegation strength comport with the
respective Stales' representation in Congress, which, except for the equal-
ity "I representation in the Senate, conforms roughly to the same popula-
tion proportionality rule." And it would be worse than anomalous — it
would be an arrogation ol lorhiddcn prerogative in order to impose a

| enxcivably. Ili.il could Iklllie Mile Ini such a cniivenlinii called by Congress on ils own

while important implications can he drawn from ihc legal possibility that a convention could
he sailed in iliai wav. (here is no praelical likelihood that one ever will,

16

dubious rule — for Coitf>rcsx to direct that delegations to a convention lor
proposing amendments conform to any such rule.”* Neither Article V nor
anything else in the Constitution warrants ledeial interference with Slate
discretion in this matter. On lhc contrary, the power to decide delegation
size comes within the Tenth Amendment's provision dial powers not
delegated to the United Stales arc icscrved to the Stales, or to the people

In default ol any other established mechanism by which Stales (or the
people in each of them) could do so. only the Stales' legislatures could
make decisions on the size ol State delegations. Whether to do so m the
normal mode ol legislation, with gubernatorial appioval or veto, must be
determined in each Stale on the basis n! its peculiar slate constitution and
practices. It would be naive and ollicious lor academics to suggest that
State legislators would need extraordinary guidance on how to proceed.
They have their staffs and Stale legal departments — not to mention such
organizations as the Council of Slate Governments and the National Con-
ference ol Stale Legislatures, which are quite capable not only of giving
counsel but also of coordinating efforts to prevent extravagant or dysfunc-
tional delegation disparities.

It would not be Ihc first time that several separate legislatures have had to
decide how large a delegation to send to a convention Twelve did so in
1787. On that occasion two legislatures designated lluec delegates, two
designated lour, five designated live, one designhated six. and two desig-
nated seven. ~ Incidentally, there was no correlation between the number of
delegates appointed and the Stales' si/c or population.

A larger delegation could be of little value unless each delegate were to
enjoy a separate vote; and in that case, there would be incentive io send
thousands. But the same principle elucidated earlier suggests that voting at
such a convention would have to follow the rule of equality among Slates.
| hat federalism principle which permeates the Constitution arid particularly
Article V. underscored by the absurd alternative of Slates vying to pack the
house with delegates of their own choosing, compels the conclusion that
whatever the number of delegates from each Slate, every State's delegation
must have equal voting power

This fact will necessarily influence the si/e ol delegations. | here being
no voting advantage in numbers alone, a typical State legislature would
probably weigh such very practical considerations as lire impact of sheer
numbers on processes of deliberation, debate, and developing consensus,
both in a particular delegation and in the convention as a whole; logistics
involved with managing different sized groups; means of facilitating diver-

“This is lire formula proposed, for example, by [w? Hatch bill. S. 11'». ‘ZKili Cong . Isl Sess.
"See | Ih’c llist. at 192-2.10; also .1farrand ai 557-590 It is a inyslcry Inns Judge Rees.
supra nole 18. could have concluded so erroneously that "|Ilhc Philadelphia Convoniion ol

1787 had three delegates from each Slate.” /«</ at 90
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sily w ilisfiplint* (whidtcvn ;i particulai legislature might desire); and,
pmbably latliei high on the list ol considerations, the cost.

I liese all are coiisidi'iations ol the kind that State legislators wrestle with
till the lime |hey need no special assistance in weighing them; nor is it
necessary that legislators in every Stale strike the balance the same. In (act,
one might say that the Constitution contemplates that Stales will and may
dillcr in this regard At least it seems certain hy virtue of the Tenth
Amendment and Article V \ failure to give Congress any role, that any
ell*irr hy Congress to presciihc the size ol State delegations would he void.
Once again, such federal legislation might induce voluntary compliance hy
States - either as a convenience to avoid lengthy debate, or because some
legislators are timorous and unsure of their powers. However, there is no
valid legal principle under which such federal suggestions, regardless how
imperatively phrased, could he held binding.

lhe questions of how and hy whom delegates should be chosen yields to
a similar analysis. Some writers say that delegates assuredly would be
chosen hy popular election: and on that assumption they decry the prospect
ol single issue or narrow focus campaigns thought likely to result in a
convention of ideologues. Hut despite Cliickcn-l.itllc's panic, the sky did
not fall. One must view this very practical matter in sober perspective.

Delegates assuredly ncal not he popularly elected. Congress could not
dictate the selection process, for the same reasons discussed earlier. Instead
each Slate, through its legislature, must decide for itself. The choice of
selection process is a highly political matter, and State politicians will
perceive it as such. With the convention a certainty, it is highly unlikely
that slate legislators will act so perfunctorily as some writers charge that
they have on Article V “applications.” They will comprehend the forces at
wOLk and will make their several judgments accordingly. They will favor or
oppose popular election of delegates in part, perhaps, on principled convic-
tion. hut also in part on their estimates of what the outcome might he.
Anticipated advantages and risks of issue-dedicated delegations both will
Ire urged hy lobbyists, in tire press, and in letters from constituents, ami
doubtless will lie debated on all fitly- slalehousc doors.

lire results, predictably, will he anything hut uniform. Some ideologue
legislators might doubt their political base and prefer delegate selection hy
the legislature itself; voters in some States might disappoint the cynics by
demonstrating remarkable good sense; some resolute partisans — some pro
mid some con — might he legislatively selected: and some heretofore
undiscovered statesmen might emerge from popular election contests. Any
tatisiiciun is sure lo agree; Il no central authority can impose a single mode
3 selection uniformly upon all lilt) Stales, the odds against a convention
‘cing dominated hy ideologues of any particular stripe are substantial. To a
lisintcrcsted observer, the practical probabilities support a guarded faith in
lie democratic process, and a healthy respect for the safeguards that
urround conventions lor pioposing amendments as a result of the interplay

1S

Iretween Article V and Amendment Ten.

Whether delegates are selected hy Stale legislatures or elected hy the
people themselves, they would probably icpiesent mainstream philoso-
phies, American legislatures seldom breed radicals, and the Ameiienn
|)cople at large rarely embrace radicals. A convention to propose amend*
merits would probably look a lot like an average Congiess - and while that
might not be an inspiring prospect, it is scaieely an alarming one, either.

Ilhc organization and conduct ol a convention lor pioposing amend-
ments, once delegates had been selected and had gatheied as ordained in
the call, would involve a very large array ol questions — hut none very
difficult to resolve if the fundamental principles already explained were
kept in mind. |he first lo arise would be no different from those presented
whenever any new assemblage — whether international colloquium or
hobby club, first embarks: “Who's in charge here?" and "What do we do
now?" Modern mankind seems never lo have been daunted by uncertainties
of this kind.

Someone will have the temerity lo suggest that a presiding officer be
selected; and in the first lest of tire convention's prospect lor success,
somehow a prevailing consensus probably will be reached about bow that
should I>c done. Perhaps next the question ol procedures will aiise; most
delegates will have had some exposure lo "Roberts' Rules ol Order." and
formally or inlormally. rigorously or approximately, at the outset those
probably will operate by default. Probably a committee will be chosen lo
formulate some more specialized rules ol the house; delegates who make
known lltcir experience in some legislature or other public or private
deliberative body probably will be prcfericd. | heir report will be consid-
ered and in large part approved. None of this should present insurmount-
able hurdles, although controversy on various issues should be expected.
The point is. of the host of questions concerning the operation ol a
convention, most will be resolved in the way rational people routinely
resolve similar questions in voluntary organizations, business assemblies,
and public bodies.

A few things, ol course, would need special attention As at the 17X7
Convention at Philadelphia, at the beginning ol every Congiess, and at
various other assemblies where participation is restricted, there would be
the matter of vcrilying credentials. Only the most innocent ol experience
should wonder how to proceed with that. |hen there is the mallei ol
quorum. Hy virtue of the pervasive federalism principle elucidated earlier,
the quorum could not be set in terms ol delegates present, but must be in
terms of States represented; but whether merely one or some greater
number of delegates from a State should be requisite to its “presence" for
purposes of a quorum, and what number of Stales a quorum should require,
would have to be determined.

More troublesome might be the matter of stalling. Some functions (such
as recording of minutes, enforcing decorum, and quieting the noise that

Id



mi~lit ilisrupl proceedings Irom time lo lime) could be performed by
designated delegates; bill il might lie lliouglil belter that a non-dclegalc
secrelary, perhaps professional court reporters or audio or video engineers,
and officers in the nature of sergeants-at-arms be employed. There could be
no reason against the convention's doing so, unless it had no money and
qualified individuals did not volunteer. One or more States might ofTcr such
services in kind; and there is no reason why the convention could not
accept. The same is true of staff assistance to delegates or (should any be
created) lo committees. |l it should seem needed, such assistance could be
puichased il binds had been made available by Congress or by one or more
Slates, or provided by volunteers, or supplied by a State or States in kind.
Some States might have provided for stair to support their delegations while

other States might have provided for none.
We now have reached the level of the mundane, and must elevate the

discussion by summarizing with an important point: a convention can run
itself. Some scholars actually have troubled to write arcane treatises on the
conduct of conventions in general. Hut one need not subscribe to, nor even
survey, those authors' answers to specific questions of convention process.
It all comes down to the fundamental point Ihat, beyond being a delibera-
tive body susceptible of analogy to other deliberative assemblies insofar as
that proves helpful, such a "Convention for proposing Amendments" is an
entity entire lo itself, and as close an approximation to the sovereign
"people" as is likely to obtain.

As such, the convention is host to a residuum of powers confirmed by the
lentil Amendment: powers uncatalogucd but ample to enable it to carry out
fully its function. It is limited in function by Article V: it is a "Convention
lor proposing Amendments” to the existing Constitution, and nothing
mote. Hut because it partakes, so lar as is needed, of the sovereign’s
reserved powers, no constraints sought to be placed upon its operations by
legislatures or other government entities — federal or state — can have any
more than hortatory elicit.

Three specific consequences, to some extent adumbrated in the pages
above, may be mentioned in closing, lurst, the convention itself may
decide how lo count votes, subject only to the federalism principle that
dictates equality of voting strength among States. Neither Congress in a
call, nor Congress by such measures as have been considered for fixing
groundrulcs in advance, nor the States themselves, can either prescribe a
voting scheme that the convention must follow or release it from the rule of
equality among States. The Philadelphia Convention of 1787 took the most
obvious expedient of allocating lo each State a single vote: each State’s
vote then was determined by the majority of lhat State’s delegation, a
delegation evenly split was recorded as "divided," and if fewer than two of
its delegates were present a Stale's vole was not counted.

It is conceivable, however, to proceed in a different way. still without
depiiiting Irom the title ol Stale equality. For example, supposing the

20

smallest delegation to be three, every State might he allocated three votes;
the convention then could choose whether to leave the allocation of each
State's votes lor decision by the delegations respectively, or to require Ihat
they be prorated among the Stale's delegates. Some Stales having lour, or
nine, or seventeen delegates, certainly the second and probably the first of
these options would entail fractional voting: but that is merely an inconve-
nience and would not even be lhat if (he convention's funding made
possible a little computer support. The olfsctting advantage, the convention
might believe, would be a somewhat closer approximation to democracy
(notwithstanding the dillerent weight lhat dillcrent delegates' voles would
receive) than if dissident desires were entirely concealed beneath unitary
State votes.

Second, regardless of any parameters in the call and regardless ol
attempted instructions to its delegates by any Stale, a convention is niaslei
of the scope of its own business — or in the terms most commonly used,
has control ol its own agenda. The reasons fur Congress' incompetence to
limit (he agenda, as explained earlier, are the limited powers given Con-
gress by Article V and the reserve of the Tenth Amendment. The reasons
why States cannot force a limited agenda arc that no States can enforce their
own will against the others, and (more fundamentally) lhat the convention
is not a functionary of any State or of all, but rather is an independent
representative of the sovereign people with an existence and functions of its
own.

This presents no real risk of a "runaway” convention, at least il the vision
conjured up by that ambiguous and rather pejorative term is one of
delegates roaming at large over the range ol public allairs, revising and
replacing without responsible restraint. While matters might be taken up
lhat had not been specifically anticipated, the practical factors referred to

before — scrutinizing media exposure and sensitivity to the economic
disarray which apprchcnsivceness over sweeping proposals tor uncertain
change would entail — arc sufficient assurance against wildcat proposals

for all who have learned that life gives no absolute guarantees. 01 course,
they may be insufficient assurance lor partisans hell-bent to preclude
changes on some particular issue from being put to a popular vote even
under the unfavorable odds of a ratification ordeal.

Such a convention, in any event, can only propose; the people through
their States, either legislatively or in separate ratification conventions,
dispose. The ratification process permits the American people to take a
sober second look at proposed amendments. Only once have they upon
reflection adopted an amendment profoundly altering the structure ol our
government: the Fourteenth Amendment. And only once have they upon
reflection adopted an amendment that constricted personal choice: the
Eighteenth Amendment (and they quickly repented lhat decision) this
record should reassure those who (car that the American people might
unthinkingly endorse the proposals ol a "runaway" convention.



Hearing in mind ihc ambiguous and pejorative nature of the term, it
seems appropriate to object to characterization of the 1787 Constitutional
'‘Convention as a "runaway." It is true that, from the start of its business, the
Convention worked beyond the scope set by the Resolution that called it;
and it crafted a whole new frame of government rather than making
proposals for patching up the old. For that reason, in fact, a handful of the
delegates "ran away"! Hut in no sense can it be said that the Convention
ever was out ol hand or verged on a political cabal. While there were
piolnimd disagreements and tempers occasionally Hared, its deliberations
were lempeiale. sober. compromising, and stately, even though conducted
in seciet. liven it one lakes the view (hat many modern proponents of
certain constitutional changes are wacky, are grand.stundcrs. or pander to
ignorance and fear, it requires quite a jaded view ol mankind and ol the
democratic political process to imagine that — with the heat as well as the
light of modern news coverage — a convention overall is likely to be less
temperate, less sober, less compromising, and less stately today.

Finally. lhc duration of a "Convention for proposing Amendments” is
under its own control. Lacking its own source of financing, and comprised
ol twentieth century delegates less likely than eighteenth century gentlemen
to have time nnd resources to charitably burn, it is unlikely that whatever
quorum were agreed upon could be maintained extremely long. Moreover,
public impatience and the economic instability likely to be aggravated by
prolonged uncertainty make it highly unlikely that the convention would
diag on to extravagant length even if it could. Hut while financial and other
pressures might test their mettle, the delegates as pro tanto repositories of
the peoples' reserved sovereignty would have legal authority to continue as
long as they deemed necessary (or as long as they possibly could).

.Some bills introduced in ('ongrcss purport to limit such a convention to a
maximum time period: tor example, one year. The notion that twelve
months might be consumed by a convention merely to propose amend-
ments to a Constitution that was created virtually from scratch in just four,
seems rather absurd, even discounting the unliklihood that a quorum could
be maintained (hat long. Hut if the convention should decide that more time
were needed, and its delegates were willing to proceed, time limits at-
tempted to be imposed from without could have no binding force.10 Again,
the convention has an independent existence. No intrusion Ol this instru-
ment of the sovereign for proposing measures to refashion its governance
could be more severe than to mandate its cloture before it had decided that
its business was through.

“'lhc dilution ol n convention lor proposing amendments heals no nnalopy al all to the
|vtnnl allowed lot lutilving aim proposal (,irr Dillnn » C/tu.t. 256 U.S. .KiR (1921(1
( IKIC | MI/fttl
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We have had some experience in (his country with conventions. |he
most prominent one was the I7K7 Constitutional Convention, whose prod-
uct we arc celebrating this year. That product — our Constitution — is not
sacrosanct, as the Framers themselves realized. Indeed, one ol their first
orders of business was amending it. And it has been changed many more
times during |hc last two hundred years — and not. unfortunately, by the
amendment process alone. Many decisions of the Supreme Court, some
deliberately and some inadvertently, have in piaclieal died altered it
fundamentally Il it is conceded that the Supreme Comt, by bate majoiity
ol a select lew. can change the Constitution in the rinse ol constniing it 1L
why should not the people themselves, thiough then delegates in solemn
convention assembled, be ahle to propose changes in it?

"1l is possible to refuse this concession in principle, without denying lli.il il is ilie error hv
which we now live, hut vciy few even irotihlv loiliicslion it



STAIIi PETITIONS FOR A BALANCED
BUDGET CONSTITUTIONAL
CONVENTION: A DESCRIPTIVE ESSAY
ON THE POLITICAL ECONOMY OF THE
ARTICLE V PROCESS

hy

IIINRY N. BUTLE.R. J 1) . I'll I)

The Congress of Ihc United Stales has failed to address adequately the
major economic threat to the welfare of all Americans — the enormous
deficits in the federal budgets of Ihc 1980s. There is. however, a constitu-
tional avenue through which the States may he able to force Congress to
confront their own ineptitude at balancing the federal budget. Article V of
the Constitution provides a procedure whereby two-thirds of the Stales can
petition Congress to call a constitutional convention to propose amend-
ments designed to address problems or issues that Congress lias exhibited
an unwillingness or inablity lo address. Although the convention method ol
amending the Constitution has never been implemented, the States are on
the threshold of forcing Congress to call a convention for the purpose of
proposing an amendment requiring a balanced federal budget. Thirty-two
(of the necessary thirty-four) States have petitioned Congress to call a
Constitutional Convention lor the purpose ol amending the Constitution to
prohibit the running ol sustained budget deficits.

The call for a balanced budget convention is an excellant example ol how
the Framers of the Constitution intended lor Article V lo operate — the
petitioning process provides a mechanism for the .States to push Congress to
action whenever an unaddrcsscd issue is de-nrcd sulliciently important by
two-thirds of the States as to require a Con .titutional Amendment. 1lhe fact
that the States may be only two Slates away from the necessary two-thirds
has forced legal commentators and even the Congress to consider the
Congressional obligation to call a convention.

The general concensus is that Congress must play an active role in the
convention method ol amending the Constitution. Congress, however, is
not a disinterested party. It is obvious that Congress, as an institution,
prefers to run budget deficits and therelore is hostile to the idea ol a
balanced budget amendment, icgardless ol the pioeess that leads to its
proposal and ratification. Moreover, a balanced budget convention usurps
the traditional Congressional control over the amendment process. Because
of this, every effort must be made to reduce the role and discretion of

Congress in the process.
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(iiven llic (‘niigicssimuil pmelivily towards running budget dclicils mid
llie lend choices dial will he lotted on Congress should a balanced budget
innendnieni come lo pass, il is conceivable dial the Congress will altcnipl lo
sabotage die At licit V piocess. Unis, lorexample, one must be skeptical of
any moves in Congress dial allow Congress (o short circuit the Article V
process through rather technical or strict interpretations of the importance
ol dilleicnces in the language of die Stales' petitions.

I his essay examines the petitions passed by the States calling for a
balanced budget constitutional convention, emphasizing how differences in
wording among the petitions could affect Congress's obligation to call an
Article V Convention. Rather than presenting an exhaustive treatment of
the subtle legal issues involved, this essay presents a consistent application
ol piineiples ol political economy as a means of resolving some debated
legal issues.'

| he first section provides a hricl description of the Article V amendment
pioccdures. Special attention is given to the structural reasons for the
convention method, including a brief discussion of the political economy of
budget dclicils. It is argued that the same Congressional incentives lhat lead
lo budget dclicils will also encourage the Congress to attempt to find
avenues of escape from its obligation to call a constitutional convention to
address the balanced budget issue. This observation provides the basis fora
presumption that Congress has an obligation — akin to a fiduciary obliga-
tion — to interpret the petitions in a light most favorable to the petitioners.

| he next section describes and analyzes the thirty-two State petitions to
Congress for the calling of a balanced budget constitutional convention.
Although (he petitions may be divided into several categories according to
substantive content, it is clear that (he dominant intent of all petitions is to
force Congress to address the States’ concerns about federal budget defi-
cits. It is then shown how almost all of Congress's technical, legalistic
avenues ol escape Irom the obligation to call a balanced budget constitu-
tional convention arc dosed by holding Congress lo a high standard of
responsibility. There is a stiong case in support of the position that should
two mote Stales petition loi a balanced budget convention. Congress would
then be constitutionally obligated to call a constitutional convention in
response lo the clear concern of two- thirds of llic States with the federal

budget deficits.

'livers clfort is made in keep footnotes in a minimum. Numerous articles, books. Congres-
siori.it repurls and monographs pros ide detailed analysis of llic legal issues. A representative
list includes laul J. W'clrer, A | 'omiitiiiioiinl Convention: A Soft I'olilieulOption. 3 J. Lacs &
Imliius s| 1|986); Paul Haint. Waller Herns, Gerald Cumber, & Antonin Scalia, A Conintu-
itoiiiilCoineniion How Well Would It Work 'l American linlerprisc Institute. 1979); American
Mar Assncijliun, Special Constilmonal Convention Study Committee, Amendment oj the
( omntuiioii In the Com minot Method ol Arm le I' (1971): and Comiituliontll Convention
liiilileiiienliilion Ail of IWS |h/sir/ of the Committee oil the Judo inn, United Sltiies Semite.
9U||| Ciitij. . IsiSVss iPISS|
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A linnl section summarizes the argument lor a constitutional convention
and oilers some suggestions about how such issues be resolved in the
future.

I Mil: POLITICAL ECONOMY Ol ARTICI.I-V

The Framers of the Constitution of the United Slates desired to create a
document which both established a permanent, functional national govern-
ment and provided for marginal adjustments in its structure in response to
changed circumstances. Most ol the discussion at the 1787 Convention was
concerned with the structure of government — the granting of authority to
the federal government from the people through the States, the States’
retention of rights not granted lo the federal government, the separation ol
powers among the three branches, the system ol checks and balances, the
admission of new States, and so forth. Only a relatively small amount of
debate was devoted lo the topic of altering the document that they were
struggling lo create. Ultimately, the Framers concluded that in order to
ensure the permanence of the document and the stability of the government,
the Framers made it difficult, but not impossible, to modify the Constitu-
tion.1

Article V of the Constitution sets forth two methods ol proposing ami
two methods or ratifying amendments to the Constitution:

The Congress, whenever two-thirds of hoili House* sliall deem it necessary, sli.ill
propose Amendments lo this Constitution, or on the Application of (tic Legislatures ol
two-thirds of llic several States, shall call a Convention tor proposim; Amendments,
which in either Case, shall I>e valid to all Intents and Purposes, as part ol this
Constitution, when ratified by the Legislatures of three-fourths of the several Stales, or
by Conventions in ihrvc-fourihs thereof, as the one or the other Mode of Ratification
may he proposed by the Congress

All twenty-six Amendments to the Constitution have been proposed by
Congress, and all but one ol them was intilicd by Stale legislatures. The
Twenty-first Amendment, which repealed prohibition, was ratified by State

conventions.

The convention method ol amending the Constitution has nevet been
invoked successfully.1Hut this laet should not be interpreted as suggesting
that the convention method is of little or no importance. The convention

‘See generally Report of the AHA Special Constitutional Convention Study Committee.
Amendment of the Constitution by the Convention Method Under Article V Il 1- (1974);
Vocglcr, Amending the Constitution bv llie Article Y Com cnttnn Method. 55 N 13 I. itev 1SS.
365 66(1979)

’However, a large number of amendments have been proposed over llie years In llic period
since 1789, State legislatures have submitted more than -KXt applications for a petition to
consider amendments relating lo a wide variety of subjects In revent years, legislatures have
applied to Congress for a convention more often than in the pjst During the 174-yenr period
from 17R9 to 1963, Congress received approviinalcly .so applications requesting a conven-
tion In llie period since 1963, more than 150 sin It applications luvc been received
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method [|>i«tviclc> an impoitani icstiaiiit or check on n nonresponsive or
waywaid Congiess, lor cxnnipltl Ilic role of llic cinivenlion method in
constraining Congress is evident Irom lhc text of Article V. The Article
leaves nothing to the disciction ol Congress — "on the application ol lhc
legislatures ol two-thirds ol the several States. (Congress) sliull call a
convention for proposing amendments." In The Federalist, Alexander
Hamilton commented upon the nondiscrctionary nature of the congression-
al duty to call a convention: "|T|he national rulers, whenever nine States
concur, will have no option upon the subject. The words of this |fiflh)
article arc prccmptory. The Congress shall call a convention." Nothing in
this particular is left to the discretion of that body."4

Congress is obligated lo call a convention, and Article V does not
piovidc lor Congress to make any policy decisions when deciding whether
to call the convention. To allow such a role lor Congress would clearly
violate the reason lor and spirit of the convention method of amending the
Constitution. lbr example, (Seoigc Mason argued that the convention
method was necessary because lie believed that Congress would not likely
propose amendments to counteract congressional abuses of power.” One
does not need to be overly cynical, or even skeptical, to lind agreement
with Mason's view ol this inherent conflict of interest.

The convention method of Article V is merely another example of the
brilliance of the Framers at identifying political decisionmakers’ incentives
to act in an undesirable manner and then creating institutional constraints to
reduce the occurrence of such behavior Article V deserves lo be treated
with the same reverence as other important Constitutional provisions — lor
example, the separation of powers — dealing with the structure of the

federal government.

The Scope of the Amending Power of an Article V Convention

Aiticlo V grants the Stales the power to call a general constitutional
convention, but does not consider whether a convention can be convened
lor a more limited propose. |he contemporary discussion of lhc States'
petitions lor a convention to propose a balanced budget amendment has
been marked by concerns about a “runaway convention" that would pro-
pose numerous amendments beyond the limited subject of the States'
petitions or even the Congress’s convention call.

There is little merit to such an argument, and one suspects that those
making it arc more concerned with blocking a balanced budget amendment
than the remote possibility that Ihc convention would stray from its limited
mission. Most impartial experts see nothing lo fear coming from a constilu-

‘lhr hdnnlisl (No X5). at SSo.SI (/, lljinilion)

'Sir geneiollv | 7he Reiotiit ol ihi' | nleral Convention of 1787 203 (M.Earrand. ed.
I'll THMatciMenl til (i Mimmil; 1K'lInit'i't. the Ha torins Question <fihe "Limited' Contain-
tii'n,il i oniiiitinii, XX Vile I 1 <"1, U7X 1IW |
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tional convention, and a two-year commission ol the American Hat Associ-
ation unanimously concluded that a convention could be limited.4

Ratification of the Convention's Proposed Amendment:
An Important Safeguard

In considering the convention method of amending the Constitution, it
must be remembered that a convention called pursuant to Article V docs not
have the power to amend the Constitution but only the power to propose
amendments. All proposed amendments — whether proposed by Congress
or constitutional convention — must still be ratified by three-fourths ol ihc
States.

In general, there is little reason to be more concerned about controlling
lhe subject matter of a constitutional convention than controlling the
amendments that may be directly pioposed by Congiess. lhe requirement
of subsequent ratification limits the possibilities ol either a "runaway
Congress" or a "niuaway constitutional convention." Moreover, it is not
clear a priori whether the Congress or a constitutional convention is moie
prone to tinker with our basic constitutional structure — especially when
both bodies would be aware of Ihc extremely low probability of ratification
of undemocratic amendments that threaten our republican government.

Constitutional Convention Procedures

Article V docs not provide any procedures to guide the Stales in applying
for a constitutional convention and, because the convention method has
never been used, there is considerable confusion in Congress and among
constitutional scholars over the obligations of Congress and the procedures
governing the convention. There appear to be a general concensus that
Congress, when complying with its duty to call a convention, could specify
the means for lhc selection of delegates and appropriate money loi its
activities. Also, in order to bring some oidei to the piocesx. ii would seem
reasonable for Congress to set forth the conditions under which it would
consider itself to be bound to call a convention Nonetheless, the steps
required to convene an Article V convention and the rules that would
govern it have riot been set out in statutory law | here have, however, been
several unsuccessful movements in the Congress to adopt enabling legisla-
tion to cover all situations in which Congress receives petitions on the same
subject from two-thirds of the States.

Since 1967. a number of bills dealing with the convention method have
been introduced in Congress, but, lo date, none of them have passed both
houses. Dills introduced in and passed by the Senate but not considered by
the House during the 92nd and 93rd Congresses illustrate the types of
procedures that Congress needs to establish to provide some order to the

‘See American Ilir Association. Special Constitutional Convention Study Conimiili-c,
Amrii,Intent o/ the Cnntliliilinn b\ the ( oilti inn'll Millti’,11 it,In Am, /,- | 11')7 It
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pidcuss." Among oilier things. lhc hills: (1) specified the forms ol Slate
applications acceptable lo Cungicss; (2) provided that the applications
would remain in cllecl hu seven years: (3) allowed States lo rescind
applications; (4) limited the jurisdiction ol any convention lo the subject for
which it was called; (*) set lorth administrative procedures for convening a
convention, such as the method ol selecting delegates and the type of vote
required to propose an amendment; and (6) permitted Congress to reject a
dislavoied convention ptoposal hy submitting its own substitute Amend-
ment lo the Stales for ratification.

Cunently, the Constitutional Convention Implementation Act of 1987
IS .5891, which was introduced hv Senator Urtin Hatch of | hah. is before
the Senate Judiciary Committee |he hill addresses many of the issues
which have surfaced as the numbel ol Slate resolutions and memorials
petitioning Congress to convene a national convention to propose a bal-
anced federal budget approaches the magic number of thirty-four. ‘llie
pioposcd legislation, in addition to setting forth procedures for holding
constitutional conventions for proposing amendments to the Constitution,
also provides a procedure lor the Congress to adopt a concurrent resolution
calling for a convention whenever it determines that at least two-thirds of
the States have submitted, within a seven-year period, valid applications
lor the calling of a constitutional convention.” In recognition of the current
calls for the balanced budget constitutional convention. S. 589 allows
applications that have been pending for fourteen years or less to pend an
additional two years. Clearly, the passage of such legislation would go a
long ways towards clarifying the uncertainties surrounding. 16101365 '

‘In 1071 (2 (‘oiiptrtti. Scnali'f Sam 1'0 in inlriHiuced S. 21S. which passed the Senate hy
n sole ul 8411. Inn tin- Itiiusi* did nut innsidcr ihc measure nn the limit. In 1*773 during the
eHid Cnny-icss, a similar lull. S 1272, passed the Senate hy a voice side, hut vsas not
i"mi,tiii il nil ills' Ilniisc limn

'Mine s|Kcineally. S SXUiciliiiri's Ih it (lie ennvenlinn he convened within 8 months of the
uilnpinin ol the resolution: entitles cash Slate to send Ism delegates on an at-large hasu and
one delegate limn i nil eimptessimial district, prohibits a senator. representative, nr other
(vimin Inilding office under llio I'hilled .Mates limn (icing selected as a delegate; provides tli.il
die I'resideni pm tempiue id the Senate and the Speaker til tire House nl Representative shall
11hiiene the ennvenlinn; aiiliimi/es appropriations (or the payment id convention espouses;
sets vis months as lhc tune limit Im die convention to complete its wotk (unless catcndcd hy
<impress): aulhnri/cs the eiinsrniiun In ennduel proceedings in accordance with such rules as
n itny adopt hy a sole id three-filths of die numhc! of delegates who have subscribed In the
oath id i-tlice; prohibits such convention Itoni proposing any amendment of a subject matter
different from that stated in the cnnuiuenl resolution, requires the piesiding officers of the
cnnscntion lo stihrnit any prii|<o'ed anienditicnl to Ihc Congress; authorizes the Congress to
disapprove hy IOiHlirtcnt resiihilnni m in illici t ilie Adnunislialor of (ienetal Services lo
li liisimi in ihc Mates copies ot the proposed nrnendinenl and copies of any sommienl

(' mipicss tails Intake uliiHtnn ail .iincndiiifnl pin|<oscil by acoiiscnlion withinfitumults, any
Mate may bitnj: an astinn m tin Supti'inc | oiat tor iclicl. piosnlcs tli.it an amendment shall
Is'umic valid when r.ililicil I*y Ilitrc Iniuths ol die Sisirs; and, finatlv, permits a Slate to
less uni us i.uiiii ,<iiiui, esicpt when s.itiil lalilii alum I-s duee-fourths ol the Stairs rsist

Mmi

process. Past Congressional inaction, howcvci, Icmls utte in (Jucstiiui
wliclhcr Congicss really wants In clarify Ihc pun css

Public Choice Economics and Budget Deficits

Professor James M. Ifuchnnan tif George Mason Univciily’s Center for
Study of Public Choice was awarded flic 1986 Nobel Prize in bconumics
for his intellectual leadership in the development nl a lieltl of economics
known as public choice.' Public choice economics applies economics to
political behavior. Among other things. Professor Buchanan has argued
that political outcomes ate determined hy the rules governing political
behavior lit other words, il we waul to change political outcomes, then we
must change the titles ol the game Clearly, the | t.uneisnf the ( 'niistitution
ol Ihc United Slates must he counted u tilt the intellectual loielathets n| this
approach lo politics.

At the press conference immediately Inline mg the annotincenieiil that lie
was fo be awarded the Nobel Prize, Proless-ir Buchanan responded to a
reporter's request for an example ol public choice theory in action hy
presenting a classic public choice explanation lor the existence ol budget
deficits: democracies tend to run budget deficits because politicians believe
that they can increase their political support today hy giving (licit constitu-
ents government poods and services and shifting at least some ol the cost to
future taxpayers. Ibis simple explanation led some newspaper columnists
to suggest that Buchanan had received a Nobel Prize in common sense.
What the columnists didn't appreciate was the lact that Buchanan had
identified the political incentives to nut deficits long before the Congressio-
nal balanced budget ethic disappeared.

Ihc point ol litis digression is to illustrate that Congress is not a
disinterested party in the debate over whether it has a duty to call a
constitutional convention in response to the States’ petitions In lad. as
mentioned earlier, one ol (lie reasons lor piosidmg lot the constitutional
convention method was a distrust ol Congressional loitiludc in collecting
major problems created and perpetuated hy the Congtess (liven this
realistic (as opposed to idealistic) view ol Congressional incentives, it is
reasonable to suspect that the Framers ol the Constitution did not intend to
grant Congress great deference in its determinations as to the validity nl

State calls lor a constitutional convention. In true public choice fashion, the
Framers recognized that situations would arise in which the only way the
States would he able to alter Congressional behavior would he for them to

‘lhc scmm.il tnnirihulinn In puMic choice theory is lames M (. lim”n .mil (inrilnn
InHock. }hr | ah ntn nICimxtnl [.oy-mif | iiuitihiiimn nl ( iniaiiiiliinnilsi mm*u. i 11'1Hjt

'fSrr g<nnuth\ Julies M lInilian.m. I'uNii* I'nnti/ili\ it JV'fu Ihht 1 tlilrinr anil
Kritalrmrnt 1I'NXKI, mil James M. Iliklmiijii A Riitiaitl 1 Wagner, Diinnii,n i in lu tnit
(I'737] 1Mlur in the I'rails, tlicir wax no unwhiten i-nnstiiiitnni.il amendment against sustained
tmilgel deficits Kttm-sian economics pave (Vnpirss a lintinIn.il Jusli(ii.ilnni Im mmiing
hodgel tlefii Us



change llic rules governing Congress - Hint is. amend the Constitution. Il
is clear llinl most Stales have decided Hi..l il is lime to prod Congress into

. action

| lie Controversy Over the Wording of lhe States' Petitions for
A Convention lo Propose a Balanced Budget Amendment

I here is cunsidcrnhlc eontiovcrsy over whether Ihc Stales' petitions,
especially in view ol their dillercnces in wording, will he sulficient to lorcc
Congress In call a constitutional convention should two additional States
petition lot a balanced hudpel constitutional convention The debate on
Congress's duly to call a balanced budget convention has. in most in-
stances. reflected a very benign view of Congress. Commentators on both
sides typically accept the premise that Congress, in deciding whether or not
to recognize the petitions, will be guided solely by respect for ccrlain
salues inherent in the Constitution — justice, democracy, |hc federal
system, republican government, and so forth. There is an implicit search by
commentators for the "correct" or "right" action to be taken by Congress
and it is implicitly assumed that a powerful argument in favor of the
"correct" position will persuade Congress to follow such an action.

| his view of Congress as a benevolent despot, searching for policies that
piontotc the commonweal, contrasts sharply with the Congressional behav-
ior - the running ol enormous budget deficits — that created the petitions
lor a balanced budget amendment in the lirvt place. Public choice cco-
n mies teaches us to be skeptical of Congress during every step of the
Aniele V convention process. In older to uphold the spirit of Article V of
the Constitution, it is imperative that Congress (or the Supreme Court)
decide all coiiliovcrsial issues in the light most lavotable lo the petitioners,

ii iin:siaiis ®mai ancp.i)DiuxM-rrpiiimoNs

lhiity-two Stale legislatures, purporting to act pursuant to Article V of
lhe Constitution of the United Slates, have enacted resolutions or memo-
rials petitioning Congress to call a national convention to prepare and
submit to the Stales lor ratification an amendment requiring a balanced
federal budget." Because the Congress has failed lo provide any guidance
to the State legislatures, it is not surprising that there is considerable

tion ate Alabama. Alaska, Ari/on.i, Alk.Ins.ls. Colorado. Delaware. Honda, (icuigia. Idaho,
lowa. Indiana. Kansas. Louisiana. Maryland. Mississippi. Missouri, Nebraska, Nevada. New
Hampshire. New Mcsno. Ninth (".uolni.i, Nntlh Dakota. Oklahoma, Oregon. IVtinvylvania,
Si-ulli | stoliiia, Smith Ilakot.i. lroni'ssiT. leans, thali. Virginia. and Wyoming Appendix t
1Iml,mis ills' idilml li'tl ol the Stall".” pclilmns tor (‘ongtcsx lo call lor a balanced budget
umsliluiion.d loim'iilM'ii  IIn' logtslaliitcs ol Caliloinu. Illinois. Kentucky, and Montana
base adopted resolutions ictjucsiiiig tli.it Congress propose a delicti spendin « amendment, but

Viiriiitioti m the winding ol the v.uious psiitioiis. m >ku m , mp. e
conllict ol interest in Ihc call lor hnlanccd budget constitutional convention
(itnd, indeed its conflict in the call for any constitutional convention) and in
its failure to adopt legislation governing the calling and operation ol a
constitutional convention, it would hr iturednlous in allow Congress to
relieve ttsctl ol its obligation lo coll a convention on the grounds that tltr
language of the Stoles' petitions were not in eonfonmtv it uli some unspeii
Jied standard.

Nonetheless, it is still important to examine the petitions to make lhe
threshold determination that they ask Congiess to address the same general
sub eel. litis section examines the petitions passed by the States and
considers some ol (lie issues raised hv the dilleiciiccs in wording

1llie Subject Matter of the Petitions

In general, belorc Congress calls a constitutional convention, it must lii st
determine whether the requisite number ol valid resolutions are belorc il on
the same general subject.?* It is widely recognized that such a determination
will necessarily "be a subjective, quasi-itidicial decision lo be made by
individual Members of Congress."" In this regard, the extent ol the
Congress’ obligation to call a constitutional convention in response to the
States’ petitions turns, at least in part, on the Congress’s determination that
the States' petitions address the same general subject matter. An examina-
tion of (be petitions makes it clear that the States share lhe same gticvencc
with respect to Congress's handling ol the federal budget.

Most o| the States' resolutions or mcmotials include a preamble to the
actual petition lo Congress to call a convention. In general, the preambles
set forth the State legislatures' reasons lor asking lor a constitutional
convention. The Alabama resolution is representative ol the lone ol the
typical preamble

Where,iv willi e.iih passing year lbis Nation hemmes wore ileeplv m debt as ti>
expenditures grossly and repeatedly exceed available icv< miev so Ibal lire piihlii debl
nnw exceeds hundreds id billmns id didlars; and

inability id both lhe legislative and executive bianihes nl ihe fcilei.il gnu-ininem in
curtail spending Inciinfnim lit available revenues, and

Whereas, believing that fiscal irresponsibility at the federal level, with the inflation
which results from tins policy, is die greatest Ureal which laces our Nation we litinly
believe that constitutional rcsiiaini is vital lo htmc the fiscal discipline needed in
rcstoic financial icsponsibdily

Simil.tr forceful language identifying the problem — the unwillingness m

13Srr nritriiillv Itnnlicld. 1hr Itiitsm Aihrihlttirntitiuloh \1tr vt ."MinhtJ7#siro . fa*

Mich L.Rev *m. dM ilVbKi
"S.Rep Sdl. '(Sill Cong . 2d Scs\ 1HdM |
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inability ol (lie legislative nr executive branches of the federal government
In balance the ledcial deficit and the solution is contained in a total ol
hunts lour petitions: Alabama. Alaska, Arizona, Arkansas. Colorado,
Ildaho. Kansas, lossa, Maryland, Missouri, Nebraska, Nevada, New
I lainpsliitc. New Mexico. Oklahoma, Oregon, Pennsylvania, South Caro-
lina. South Dakota, Tennessee, Utah, Virginia, and Wyoming. | hrcc other
Stales | loiida, Louisiana, and Mississippi — identify the national debt
and the annual federal budget deficit as the problems they arc addressing.
Notih Carolina mentions its concern about the federal budget deficit.
Dually, live States Delaware. Georgia, Indiana. North Dakota, and
lexas present their petitions without a preamble or any explicit identifi-
cation o| the problem addicsscd |l is clear, nonetheless, that all thirty-two
balanced budget resolutions and memorials arc premised on the hclicl lhat
federal spending is too high in relation to revenue. Moreover, the constitu-
tional obligation ol Congress to call a convention is not alfcctcd by the
existence of dillercnccs in or the lack of the preambles to the petitions.

| he proposed solutions to the Icderal deficit problems arc articulated in
several dilfciciit ways in the Slates' petitions. Nine States — Plorida,
Georgia. Indiana. lowa. Louisiana, Missouri, New Hampshire. North
(‘'arolina. and Oregon - call for a convention mandating a balanced federal
budget. Twenty-two States — Alabama, Alaska, Arizona, Arkansas,
Idaho. Indiana. Kans-s. Louisiana, Maryland, Mississippi, Nebraska,
Nevada. New Mexico, Oklahoma. Pennsylvania. South Carolina, South
Dakota. Tennessee, Texas, Utah. Virginia, and Wyoming — seek an
amendment ensuring lhat lederal appropriations for any fiscal year do not
exceed total estimated ledeial expenditures. Alabama and Colorado request
a constitutional prohibition against deficit spending, North Da'.ota seeks a
provision forbidding expenditures Irom exceeding estimated revenues, and
Delaware calls lor an amendment guaranteeing lhat the costs of the federal
government shall not exceed its income during any fiscal year.

One must conclude from an examination of the text of the States’
resolutions and memorials that there is a consensus among the petitioning
State legislatures as to the problem lhat needs to be addressed at a
constitutional convention. No amount of legal technicalities should allow

Congress to escape Irom this finding.

Conditional Requests for Congress lo Convene n Convention

Congress is required to call a convention upon application of two-thirds
ol the Stale legislatures Although there arc balanced- budget petitions
lioiu thirty-two of the necessary lhiity-foui before the Congress, there is
some controversy over whether differences in the wording with respect to
conditional requests by Stales which stale, in substance, that if Congress
does not submit a balanced budget amendment to the States for ratification,
then Congress should call a constitutional convention of the States for
purposes of proposing a balanced budget amendment.

Vi

The resolutions from several States Mississippi, Oregon, lowa.
Missouri and lemiesscc — contain specific time limitations which trigger

the Congressional obligation to call a convention |licsc petitions represent
mandatory calls lor a convention should Congiess tail to propose an
amendment by a certain Slated date January |. 1976 (Mississippi),

January |. 1979(Oregon), July |. 19KD(lowa>. January |. 19X4 (Missouri)
— or "any time prior to sixty (60) days alter the legislatures ol two thirds ol
the several States shall have made application lor such convention"! leu-
nesscc). Congress is clearly bound by these petitions, and there is little
debate on the issue.

Twenty Stales — Alabama, Alaska. Arizona, Arkansas. Idaho. Kansas,
Louisiana, Maryland. Nebraska. New Hampshire. New Mexico. North
Carolina, Oklahoma. Pennsylvania, South Catnlina. South Dakota, lexas,
Utah. Virginia, and Wyoming — have enacted resolutions which ask
Congress to prepare and submit a balanecd-hudgct amendment to the Stales
for ratification or, in the alternative, to call a constitutional convention lor
the purpose ol proposing a balanced- budget amendment to be submitted to
the Stales lor ratification.¥ | he Alabama resolution is representative ol the
typical conditional request for Congress to convene a convention:

Re it resolved by the Legislature of Alabama. Null houses thereof (.-(incurring. ih.it
the Legislature of Alabama hereby petitions the Congress ol the t'nilerl States that
procedures he instituted in the Congress to add a ness Article lo the Constitution ol the
United Slates, and that the Alabama legislature requests the Congress to prepare and
submit to the several Slates an amendment to the Constitution of the United Slates,
requiring in the absence of a national emergency lhat the total ol all federal appropria-
tions by the Crmgress of any fiscal year may not exceed the total of all estimated lederal
revenues fur that fiscal year

lie it luither resolved, that, alternatively the Alabama I egisl.iture makes oppht.iiiou
and requests that the Congress ol the UnitsJ Slates sail a sonstrtuiiuiial voiisention.
pursuant to Article V ol the Constitution of the United Stales, lor the specific and
exclusive piitpose of proposing an amendment to the lerlet.il Constitution requiring in
the absence ol n national emergency tlial the total of all lederal appropriations made hv
llic Congress lor any fiscal year may not exceed the total ol all estimated lederal
revenues for that fiscal year

The legal issue that could allow (’ougiess to ignotc the "alternative"
provision is that the petition suggests a preference by the States lor the
Congressional method of proposing amend.ncnts and lhat clloils ate still
under way in Congress for the adoption and submission ol a balanced
budget amendment, lhat is, even after lltiny-lour Stales have adopted
petitions calling for a balanecd-hudgct convention, il may be argued by
certain Senators and Members of Congress opposed to a balanced budget

"liiut vtites ( jhlon.u Illinois. Kcutiiikv. and MassachuvC'lv « have en uled resolu-
tions vshuh do not request i convention, hut instead mci. v ask Congress to pup.oc and
submit .1l amendment to the stales for ratifiialiou
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amendment ih:il Congress is not obligated Ki call ihc convention because a
Congressional aincnrinicnt may yet he forthcoming.

Such an argument does not hold water. Slates routinely pass resolutions
and memorials requesting Congress to take sortie type of action, liaclt such
request is merely intended to let Congress know a State's position on
specific issues. Most of these requests do not raise any constitutional issues
and are not contingent upon the action of other Stales. The portions of the
States' petitions calling on Congress to propose a balanced budget amend-
ment appear lo be just such a request. | hc States are saying, in elfcct, "even
il two-thirds ol the Stales do not make application for a balanced budget
constitutional convention, we believe that il is in the best interests of the
United States for Congress to submit a balanced budget amendment to the
Stales.” On the other hand. Ihc States continue by staling, in cfTccl, that "if
two-thirds of the Stales petition you (the Congress) to call a constitutional
convention, then you arc obligated under Aniclc V to call such a conven-
tion il you have not previously submitted an amendment lo the States."

(iiven the political economy and spirit of Article V. Congress should not
lie able lo escape its Article V duly on the ground that the conditional
petitions do not unequivocally request Congress to convene a convention
within any specified time period. An overly technical interpretation of the
wording of the petitions, especially when Congress has refused to give the
Stales guidelines for acceptable petitions, would violate most standards of
equity and propriety by all rwing Congress to benefit from its own omis-
sions. Although many of the States give Congress the option to propose its
own amendment, it would be disingcnious to allow Congress to walk away
from the process without either proposing its own amendment or calling a
constitutional convention.

finally, the resolution passed by North Dakota is of doubtful validity
because it dot. -, not explicitly or even conditionally ask Congress to call a
constitutional convention. Instead. North Dakota's resolution "call|s| upon
the people of the several States lor a convention for such purpose as
provided bv Article V ol the Constitution™ and directs that copies of its
resolutions he forwarded "lo die legislatures of the several States."” There
are significant Constitutional problems in this resolution. Under Article V,
the convention is called by the Congress and the resolution should have
been forwarded to the Congress. In fact, North Dakota did not inform
Congress ol its resolution until four years after it passed. On the other hand,
it is clear from the reference to ArlHc V that North Dakota intended its
actions to have constitutional significance and il is reasonable lo assume
that North Dakota's legislature would have provided a clearer, cleaner
resolution with the help ol a little guidance from Congress. Congress
should interpret the North Dakota resolution as a valid application and
include n in the count towards the necessary two-thirds. The intent of the
North Dakota legislature and the spirit of Article V provide ample support

Im this position

Thus, the issue of (he validity ol the conditional resolutions is merely
another area where a little guidance from the Congress would have most
likely resulted in resolutions consistent with sirid standards ol eonlurmily.
It is too late, in the balanced budget convention process, lor Congress or
the Supreme Court to demand strict consistency in the wording ol the
petitions. The conditional provisions do not prevent the resolutions and
memorials containing them from being acceptable as Article V petitions.

Limitations on the Deliberations of the Constitutional Convention

The resolutions nnd memorials passed by several Slates attempt to limit
the deliberations of the constitutional convention lo the consideration ol
amendments which contain specific language. Some legal commentators
suggest that such limitations on the deliberations of any constitutional
convention should disqualify those applications Irum the two-thiols count
because the limitations would prohibit the convention Itom actinr as the
deliberative body allegedly envisioned by Congress I'rolessoi Arthur
Honficld, lor example, has stated that "the process ol /oo/nor/n." amend-
ments |at a constitutional convention! would seem to contemplate a con-
scious weighing and evaluation of various solutions to the problems per-
ceived."M Thus, it is argued that strict limitations on a convention's
deliberations contained in a Stale's proposed ba'aneed budget amendment
should nullify that States' clTort to prod Congress into action

Such a view reflects an idealized approach lo the Article V process — an
approach in which Congicss is the perfect agent of the States, where
Congress can be trusted to take the correct action when confronted with
"perfect” petitions from the Stales. However, in the current situation, there
is considerable uncertainty as to what constitutes a valid petition because
this uncertainty is in large part due to inaction on the part of the Congress,
minor imperfections in the form ot the petitions should be tolerated when
there is a clear consensus as to the substantive pioblem. A consideration ol
lhc petitions' limitations on the deliberations ol the constitutional conven-
tion makes it clear that the dominant intent ol evci v State that inserted such
a clause was to limit the scope ol the convention. | he inconsistencies me
the result of uncertainty in how to limit the scope ol the convention.

Ihc resolutions from seven States — Delaware. Maryland. Mississippi,
North Dakota, South Carolina, Tennessee and Wyoming — request a
convention for the puiposc of considering a specific balanced budget
amendment, the text of which is set out in those resolutions. The Maryland
Resolution is representative of the text-limited resolutions:

Resolved, that the proposed new Article XXVII (or whatever numeral may then he
approprialc) read substantially as follows

"Sre Honficld. iupra note 12. at 953-54 Also, j«r finrnillv Illack. 7/n [‘oyotri/
Amrmhmiit SAm<!r \A lltrmii'niilI>u,ntn 72A.ih.-1 1 0S7.unyi|OMi
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I'ROI'USI-D AKTICLIi XXVII
Iii" InLil ill .ill Iciln.il iippiopiiwlinnv iiiaili* hy llic Congress (or any fisc.il year ntay
imi cnccil llic InLit ill llic cslimaled lolcr.il revenues fur that fiscal year, excluding
any levcillivs ilcriveil funn hoiiiiwinj!; anil lliix prnliiliitinn extends In all federal
alipri<piialinnx and all cslim.ilol letin.il revenues, excluding any revenues derived
Iruni burrowing. llic I'rcsideni in submitting budgetary rcijucsls and the Congress in
enacting appropriations liills shall comply wiili lliis Anidc. If llic President declares a
national emergency, susliemling the requirement lhat the tolal uf all federal appropria-
tions not exceed the total estimated Iedcrnl revenues for a fiscal year, excluding any
levenues derived from borrowing, and two-thirds of the Members elected lo each
House so determine hy Joint Resolution, the total of all federal appropriations may

exceed the total estimated lederal revenues for lhat fiscal year.

I lie text-limited resolutions Irom Maryland, Mississippi, North Dakota,
Sinull Carolina. Tennessee, and Wyoming seek a constitutional amendment
requiring that "appropriations" or “expenditures” not exceed “estimated

revenues The Delaware resolution would require that (he “costs of
operating the | ederal Government shall not exceed its income during any
fiscal year...." It is clear that these Slates want a convention to address the

issue of federal dclicils. Any minor differences in how they specify the
proposed solution should not exempt them from the count to...trds two-
thirds.

lave of the text-limited icsolutions — Maryland, Mississippi, South
Carolina. Tennessee, and Wyoming — request a convention for consider-
ing a proposed amendment which is "substantially as.” "similar to," or "of
the nature as" the proposed version of Ihat State. The language of such
resolutions allows considerable flexibility in the scope of the convention’s
deliberations and should not he construed in a manner that limits or
disqualifies the resolutions Irom the count.

Hie text-limited resolutions of Delaware and North Dakota, however, do
not exhibit the same llexhilily. Ninth Dakota's resolution appears to
contemplate a convention limited lo a consideration of the specific texl of
llie article purposed in its resolution. A more flexible reading of the
icmilulioii. however, allows lor a constitutional convention on the balanced
hinlgci which, among other volutions, must consider (he amendment pro-
posed hy North Dakota.

Delaware contains paiticulatly strict limitations on the convention's
deliberations. A strict inlcrprclalion of Delaware's limitations suggests that
il desired its resolution to he a valid application to Congress only if the other
Stales passed an iilentiail proposed amendment. A consideration of llic
complete (ext of the relevant portion of the resolution, however, reveals
that the Delaware legislature was going lo great lengths to limit the subject
matter ol a convention in the absence of any guidance from Congress about
the procedures lor an Article V constitutional convention:

"It i\ ilr.ir fioio tin- pti-faii’'v lo .thini.l all (tie resolutions or memorials lhal llic Slate
li'i'ivl.ilmcv wivlieil lo include vo <ailed oil limlgci ilcinx in llic Inlal of appropriations

IS

Hr n \rl/iiillin riso/io/, lliat Mine tins inclin'd ol ptopoviug ainemImcni. lo ific
('oilslilution li.iv never Iteen ininplelctl In llic point "I tailing a tonvenlnm and no
inlcrprelalion ol llic power ol llic .Mali's in llic exert nc "I ilnv nglil luv ever lieen made
liy any mint or qualified Iriliuttal, il there he vuih. anil viine llie exert ise ol the power
is a mailer uf havic sovereign rights and llic inieipiclalion ihercol is piimanl. m llie
sovereign government making such exercise ami. since the power lo use sush right in
full also carries die povvei louse such nglil in part, llic (Jrnrral Assembly of llie Stale
of Delaware Interprets Article vV lo niran Ihat iT I»»ethirds of Ihc Slates make
application for a converitiun In prnpiivr an idcnlical ainrmhiicnl In llie ( onslilu-
linn for ratifii atimi willi a limllalion lhal surli nmeiiduienl he Ihc only mailer
lI«fure it, that such conscnlion ssould liase powt only In propose lhc specified
amendment and would lie limited lo such proposal anil wmilil mil have power lo
vary the Ust (hereof nur would Il have power lo oppose oilier niuemllilelils on llic
snmr nr (lilfrrent propovilinns.”

Most of the debate over llie Delaware resohnion has loeuved on llie
language of the hold text, which appears to he an explicit request for a
specific text. Notwithstanding the resolution's dear Statement at the end ol
the excerpt, the Statements at the beginning ol the excerpt suggest lhal the
legislature was struggling through uncharted seas, without any guidance
from the Congress, lo justify its desire to limit llie scope ol j constitutional
convention. In other words, one suspects that Delaware would not have
used the same language had Ihc Congress made il clear that an Article V
convention could he limited to a specific subject This observation, when
coupled with the political economy of the Article V process, suggests that
Congress or lhc Supreme Court would be justified in reading the explicit
request for a specific text as a request for Congress to call a general
balanced budget convention.

Although (lie validity of the North Dakota and Delaware text-limiting
resolutions is not clear, (lie other text-limiting petitions should not he
subject to challenge on lhc ground Ihat they unduelv limit llic deliberations
of the constitutional convention.

I CONCILI'DINGCOMMI NTS

There is an inheient conllicl ol interest in the inle ol Congtess in the
Article V convention method of amending Ihc Consiiiuiioir the coiivenlion
method is designed lo redress problems lhal Congress has icluscd lo
address, bul Congress is allowed lo determine when a sullicient humber ol
Slates have called for a convention Because ol this dual role. Congress
must be held to the highest standard ol responsibility when il evaluates the
Stales’ resolutions and memorials calling for a balanced budget constitu-
tional convention.

Congress has failed to provide the Slates with any guidance as to what it
considers to he a valid application lor Congtess to cad an Article V

"llol'l text cmph.iws added Ivy author



constitutional convention. 'l lie Congressional decision lo net on (lie Slates
petitions (in the event that two more Stales pass them) should not he based
oil legalistic and fdtinalistic dillcrcnecs in the wording of the Stales’
petitions, None ol the dillerenecs in the wording of the resolutions and
memorials preclude them Irom being accepted oy Congress as valid Article
V petitions. It is too late in the balanced budget amendment process for
Congiess 0l the Supreme Court to demand strict consistency in the wording
ol lhe petitions. All reservations about the validity of the petitions must he
icsolved in favor ol ihe petitioning States.

It is not too late, however, lot Congress to take steps to minimize such
constitutional confusion in the future. In order to avoid the possibility that
the current balanced budget amendment process will be used to set prece-
dent lor future uses ol the Article V convention method. Congress should
preempt the current process by proposing a balanced budget amendment for
tatiliealion by the Slates. Instead ol worrying about whether two-thirds of
the Stales desire to have a balanced budget amendment convention, this
would resolve the current debate by requiring ratification of three-fourths of
the Stales before the amendment became law. finally. Congress should
clarily its position on what type of State resolution or memorial will be
accepted as valid Article V petitions. Congress should do this by enacting
legislation governing all aspects ol an Article V convention. In the future.
Congress should not be allowed lo gain from the uncertainty created by its
own inaction.

APPENDIX |

EDITED TEXT OF SPATES’ PETITIONS
FOR CONGRESSIONAL CALL FOR A
BALANCED BUDGET CONSTITUTIONAL
CONVENTION

ALABAMA - August IK. ['J7f»

HOIISIi JOINT HIi.SOILLU IION 227

Whereas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dollars; ;uul

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both (he legislature and executive branches ol the
federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which ate not included in the budget nor
subject to the legal public debt limit; ami

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget reflect all federal spending and be in balance;
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is vital lo
bring the fiscal discipline needed :o0 restore financial responsibility; and

¢ ¢ 4

Be it resolved by the Legislature of Alabama, both houses thereof
concurring, That Ihc Legislature of Alabama hereby petitions the Congress
of the United Stales that procedures he instituted in the Congress to add a
new Article to the Constitution of the United States, and that the Alabama
Legislature requests the Congress to prepare and submit to the several states
an amendment lo the Constitution of the United Stales, requiring in the
absence of a national emergency that the total ol all ledeial appropriations
made by the Congress for any fiscal year may not exceed the total ol all
estimated federal revenues for that fiscal year.

Be it further resolved. That, alternatively the Uabama Legislature
makes application and requests that the Congress ol the United .Stales call a
constitutional convention, pursuant to Article V ol ihe Constitution of lhe



Uniled States, lor ihc specific and exclusive purpose of proposing an
uincudinchl lo lire letleial (‘oiistilulion re(liliring in the absence ol a
national emergency that the total ol all federal appropriations made by the
Congress for any liscal yeai may not exceed the total ol all estimated

ledeial revenues lor that liscal year.

¢ ¢ 0

Al ASKA - 19X2

LIXIISLLA 1IVI: RILSOLVIi NO. |

Whereas, annually the United States moves more deeply into debt as its
expenditures exceed its available revenues and the public debt now exceeds
hundreds of billions ol dollais: and

Whereas, annually the federal budget demonstrates the unwillingness or
inability of the federal government to spend in conformity with available
revenues; and

W hereas, proper planning, liscal prudence, and plain good sense require
that Ihc lederal budget be in balance absent a national emergency; and

Whereas, a continuously unbalanced federal budget except in time of
national emergency causes continuous and damaging inflation and conse-
quently a severe threat to the political and economic stability of 1hc United

Stales; and

He it resolved by the Alaska State Legislature that the Congress of the
United States is requested to propose and submit to the states an amend-
ment to the Constitution nl the United States which would require that
v.ilbin lour years alter its ratification by the various states, in the absence of
a national emergency, the total of all appropriations made by Congress for a
liscal year shall not exceed the total of all estimated federal revenues for
that liscal year: and be it

further resolved. That alternatively, this body makes application and
requests that the Congress ol the United States call a convention for the sole
and exclusive purpose ol purposing an amendment to Ihc Constitution of
the United Slates which would require that, in the absence of a national
emergency, the total ol all appropriations made by the Congress for a fiscal
year shall not exceed the total ol all estimated federal revenues for that
liscal year; and be it

| urther resolved. |hat if Congress proposes such an amendment to the
Constitution this application shall no longer be of any force and effect; and
be it

further resolved. |bat ibis application and request shall no longer be of

any force or ellect if the convention is not limited to the exclusive propose
specified by Ibis resolution.

\RIZONA - April Id. 1979

SIINATIi JOINT RI-SOIL.UIION 101)2

W'hcreas. with each passing year tins Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions of dollars: and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
federal government to curtail spending to conform to available revenues;
and

Whereas, unilicd budgets do not relied actual spending because ol the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit; and

Whereas, knowledgeable planning, fiscal prudence, and pi. in good
sense require that lhc budget relied all ledeial spending and be in balance:
and

Whereas, fiscal irresponsibility at the lederal level, with the inflation
which results from this policy, is the greatest threat which laces our Nation:
and

Whereas, constitutional restraint is necessary to bring the fiscal disci-
pline needed to restore financial responsibility: and

¢ 4

.. . Therefore, be it
Resolved hy the l.enislattite oj Ilhe State ol \u:oii,i

I That the Congress of the United Stales institute piotcdiiies to add a

new article to the Constitution ol the United Stales and that the Congress ol
the United States prepare and submit to the several states an amendment to
the Constitution of the United Stales requiting in the absence ol a national
emergency that the total ol all federal appropriations made by the Congiess
for any fiscal year may not exceed the total ol all estimated letleial tevennes
for that fiscal year.

2. That, alternatively, the Congress ol the United Stales call a constitu-
tional convention for the specific and exclusive pmpose ol ptoposing an
amendment to the Constitution of the United States requiring in the absence
of a national emergency that the total of all federal uppropiiatinnx made by
the Congu ;s for any fiscal year may not exceed the total ol all estimated
federal revenues lor that fiscal year.

3. That this application constitutes a continuing application in acconl
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auce with Aititle V ol (lie Constitution of lhc United Slates until a( Icusl
two thirds ol the legislatures ol llic several stales have made similar
applications pinstianl lo Atiicle V. hut il Congress proposes an amendment
lo the Constitution identical in subject matter to that contained in this joint
Resolution then this petition lor a constitutional convention shall no longer

he of any fmce or dl'ccl.

ARKANSAS - February |. 1979

Whcicas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual Federal budget continually demonstrates an unwil-
lingness or inability ol both the Irgislativc and executive branches of the
federal government to curtail spending to conform to available revenues;
and

Whereas, unilied budgets do not rcllcet actual spending because of the
exclusion of special outlays which arc not included in the budget nor
subject lo the legal public debt limit;

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all Federal spending and be in balance;
and

W hereas, believing that fiscal irresponsibility at llic Federal level, with
the inflation which results Irom this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring ihc fiscal discipline needed to restore financial responsibility; and

» L[] L[]

Now theiclorc. be it resolved by the seventy-second General Assembly

ol the Stale ol Arkansas:
I hat this Hody proposes to the Congress of the United States that

procedures be instituted in the Congress to add a new Article lo the
Constitution of the United Stales, and that (he General Assembly of the
Stale of Arkansas requests the Congress to prepare and submit to the
several slates :m amendment to the Constitution of the United States
requiring in the absence ol a national emergency that the total of all Federal
appropriations made by the Congress for any fiscal year may not exceed the
total ol all estimated Federal revenues for that fiscal year; and be it further
resolved:

I hat, alternatively, this Hody makes application and requests that the
Congress of the United Stales call a constitutional convention for the
specific and exclusive purpose of proposing an amendment to the Federal

‘M

Constitution requiring in the absence ol a national emergency that the total
of all Federal appropriations made by the Congiess lor any fiscal year may
not exceed the total ol all estimated Fedcml revenues lor that fiscal year.

COLORADO — March 31. 1978

SENATE JOINT MEMORIAL No. |

Whereas, With each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hunJreds of billions of dollars: and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislature and executive branches ol the
federal government to curtail spending to conlotm to available revenues;
and

Whereas. Convinced that fiscal irresponsibility at the federal level, with
the inflation which results Irom this poll -y. is the greatest threat which
faces our nation, we firmly believe that constitutional restraint is vital to
bring the fiscal discipline needed lo restore financial responsibility: and

. how, therefore,

Be il resolved hy the Semite of the Fifty-first General Assembly of the
Stale of Colorado, the House ofRepresentatives concurring herein:

That the Congress of the United States is hereby memorialized to call a
constitutional convention pursuant to Article V of the constitution of the
United States for the specific and exclusive purpose of proposing an
amendment to the federal constitution prohibiting deficit spending except
under conditions specified in s'.ch amendment

Be itfurther resolved. | hat this application and request be deemed null
and void, rescinded, and of nocflcct at the event that such convention not
be limited to such specific and exclusive purpose

DELAWARE- June 23. 1975

HOUSE CONCURRENT RESOLUTION No. 36

Be it resolved hy the /louse oj Representatoes of the 128th General
Assembly, the Senate concurring therein, that the General Assembly of the
State of Delaware hereby, and pursuant to Article V of the Constitution of
the United States, makes application to the Congress of the United States to
call a convention for (he proposing of the following amendment to lhe
Constitution of the United Stales:

“ARTICLE . The costs ol operating the federal Government shall
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iinl exceed its income dmmg any fiscal year, except in the event of a
ih'clarcd war.**

He n luiiher ie\ul\nl that this application hy the General Assembly of
the State ol Delawuie constitutes a continuing application in accordance
with Attide V of the Constitution of the United States until at least
twu-ihiids of the legislatures of the several stales have made similar
applications pursuant to Ailiclc V.

He " vet Outlier resolvetl. that since this method of proposing amend-
ments to the Constitution has never been completed to the point of calling a
convention and no interpretation of the power of the States in ihc exercise
ol this right has ever been made by any court or any qualified tribunal, if
there be such, and since the exercise of the power is a matter of basic
sovereign rights and the interpretation thereof is primarily in the sovetcign
government making such exercise and. since the power to use such right in
lull also cairies the power to use such right in part, the General Assembly
ol llie Stale ol Delaware inleiprels Article V to mean that if two-thirds of
the States make application lor a convention to propose an identical
amendment to the Constitution lor ratification with a limitation that such
amendment be the only matter before it. lhat such convention would have
power only to propose the specified amendment and would be limited to
such proposal and would not have power to vary the test thereof nor would
il have power to propose other amendments on the same or different

piopositions.
¢ * %

FLORIDA — July 13. 1978

SENATE. MEMORIAL No. 234

Whereas, it is estimated, as of August, 1975, that the federal debt at the
end ol the |1‘>75 fiscal year will be .$8558.f>37 billion, and

Whereas, the fiscal year deficit lor 1076 will be the largest in our history,
between $70 and .$80 billion, and

Wheieas, the growing debt i\ a major contributor to inflation, lagging
economic investment, excessive interest rales, and the resulting unemploy-
ment. and

Whereas, the economic welfare of the United States arid its citizens
depends on a stable dollar and a sound economy, . . .

R

., Now, therefore.
He it resolved by the l.egislatui of the State of Florida: That the

Legislature ol the State ol Florida does hereby make application to the
Congress of the United States pursuant to Article V of the Constitution of
the United States lo call a convention for the sole purpose of proposing an
amendment lo the Constitution ol the United States to require a balanced

-If.

federal budget and to make certain exceptions with respect thereto

GEORGIA - February 13. 197b

II.LR. No. 469-1267

He it resolved by the general assembly ol Georgia:

Thai this body respectfully petitions the Congress ol the United States to
call a convention for the specific and exclusive purpose of proposing an
amendment to the Constitution of the United Stales to require a balanced
federal budget and to make certain exceptions with respect theielo

He it further resolved that this application by the General Assembly ol
the State ol Georgia constitutes a continuing application in accordance with
Article V ol the Constitution ol (he United States until at least two thiids ol
the legislatures of the several stales have made similar applications pursu-
ant to Article V, but if Congress proposes an amendment lo the Constitu-
tion identical in subject matter to that contained in this Resolution before

January |. 1977, this petition for a Constitutional Convention shall no

longer be of any force or effect.

IDAHO-January 20. 1979

HOUSE CONCURRENT RESOLUTION No. 7

Be it Resolved by the Legislature of the State of Idaho: Whereas, with
each passing year this Nation becomes more deeply in debt as its expendi-
tures grossly and repeatedly exceed available revenues, so that the public
debt now exceeds hundreds of billions ol dollars; and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
federal government to curtail spending lo conlorm to available revenues;
and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit: and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all federal spending and be in balance:
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results front this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility: and
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Now. thercloic. he it resolved hy the members of Ihc first Regular
'Session ol ihe loily-fifth Idaho Legislature. Ihc House ol Rcprcscnlalives
and die Senate concurring, that Ihe Legislature proposes to Ihc Congress ol
lire United Stales Hint procedures he instituted in the Congress to add a new
Ailielc to the Constitution ol the United States, and that the legislature
requests the Congress to prepare and submit to the several states an
amendment to the Constitution or the United States, requiring in the
absence of a national emergency that the total of all federal appropriations
made hy tnc Congress lor any fiscal year may not exceed the total of all
estimated federal revenues lor that liscal year; and

lie it furth r resolved, that, alternatively, the Legislature makes applica-
tion and rcque. ts that the Congress of Ihc United .States call a Constitutional
Convention for 111" specific and exclusive purpose of proposing an amend-
ment to the Fedcral Constitution requiring in the absence of a national
emergency that the total ol all federal appropriations made by the Congress
lor any fiscal year may not exceed the total of all estimated federal revenues
for that fiscal year; and

Ik it further resolved, that this application by this Legislature constitutes
a continuing application in accordance with Article V of the Constitution of
the United States until at least tsvo-ihirds or the Legislatures of the several
states have made similar applications pursuant to Article V, hut if Congress
pioposes an amendment to lhc Constitution identical in subject matter lo
that contained in this resolution then this petition for a Constitutional
Convention shall no longer he of any force or cirect; and

He it further resolved, that this application and request be deemed null
and void, rescinded, and ol no ellect in the event that such convention not
he limited t» uch specific and exclusive purpose; and

¢

IOWA — June-l. 1070

SENATE JOINT RESOLUTION |

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not reflect actual spending because of the
exclusion of special outlays which arc not included in the budget nor
subject to llic legal public debt limit; and

Wheieas. knowledgeable planning, fiscal prudence, and plain good

sense require that the budget rclicct all federal spending and be in balance;
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is one ol the greatest threats
which faces our nation, we firmly believe that constitutional restraint is
necessary to bring tire fiscal discipline needed to restore financial responsi-
bility; and

Be il resulveil by llie General Assembly nj the Slate aj lowa:

Section |I. The lowa general assembly proposes to the Congress ol (lie
United Stales that procedures be instituted in the Congress to propose and
submit to the several states before July |. 1980. an amendment lo the

Constitution ol the United Stales requiring (hot the federal budget be
balanced in the absence of a national emergency.

See. 2. Alternatively, effective July 1, 1980, if the Congress ol the
United Slates has not proposed and submitted to the several stales an
amendment as provided in section one (I) ol this resolution, the lowa
general assembly respectfully makes application to and petitions the Con-
gress of the United States to call a convention for the specific and exclusive
purpose of proposing an amendment to the Constitution of the United States
to require a balanced federal budget and lo make certain exceptions with
respect thereto.

See. 3. Effective July 1, 1980, this application by the lowa general
assembly constitutes a continuing application in accordance with Article V
of ihc Constitution of the United States until the legislatures ol at least
two-thirds ol the several states have made similar applications pursuant to
Article V. but if the Congress proposes an amendment to the Constitution
identical in subject matter to (hat contained in this tesolution. or il beloie
July I, 198(1, lhc general assembly repeals this application to call a
constitutional convention, then this application and petition lot a constitu-
tional convention shall no longer be of any loice or ellect.

See. 4. This application and petition shall be deemed null and void,
rescinded, and of no ellect in the event that such convention not be limited
to such specific and exclusive purpose.

INDIANA — April 4. 1979
SENA 'E ENROLLED JOIN | RESOLI11ION No. 8
He it resolved by the General Assembly ol the Stale ol Indiana;

Section 1. lhe General Assembly of Ihc Stale ol Indiana makes applica-
tion to the Congress of lhe United States for a convention to be called under
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Ailicit; V ol ihc Constitution nl' lhc United Slates for Ihc specific and
exclusive pm pose <d piop««siii|* an aniendmenl lo (he Conslihilion lo the
elicit dial, in die absence ol a national emergency, die total of all federal
sippropi ialions made hy the Congress for any fiscal year may not exceed lhc
total ol all estimated federal revenues for dial fiscal year.

¢ ¢

KANSAS Apiil 2h. 1*78

SI-NA'l f CONC URRIINT Rf.SOILUI'IC)N No. 1061

Wheieas, Annually die United Slates moves more deeply in debt as its
expenditures exceed its available revenues and die public debt now exceeds
hundreds of billions ol dollars; and

Whereas, Annually die federal budget demonstrates the unwillingness or
inability of the federal government to spend in conformity with available
revenues; and

Whereas, proper planning, liscal prudence, and plain good sense require
dial the federal budget be in balance absent national emergency; and

Whereas. A continuously unbalanced federal budget except in a national
emergency causes continuous and damaging inflation and consequently a
severe threat to the political and economic stability of die United States;

and

«

.. . Now, therefore.

He il rest veil hy the Legislature of the Suite of Kansas, . . That the
Congress of the United Slates is hereby requested lo propose and submit to
the States an amendment to the Constitution of the United States which
would require that within live years alter its ratification by the various
states, in the absence of a national emergency, the total of all appropria-
tions made liv the Congiess lor a fiscal year shall not exceed the total of all
estimated federal revenues lor such fiscal year; and

He il ho liter resolved: That, alternatively, (lie Legislature of Ihc State of
Kansas hereby makes application to the Congress of the United States to
call a convention lor the sole and exclusive purpose of proposing an
amendment to the Constitution nl the United Stales which would require
that, in the absence of a national emergency, the total of all appropriations
made hy the Congress lot a fiscal year shall not exceed the total of all
estimated ledeial revenues lor such fiscal year. If Congress shall propose
such an amendment to the ('onslitution, this application shall no longer be
ol any Inice or ellect:

LOUISIANA

sitnaii;conciirri:ni ki-soi.uiion No 7»

Whereas, the United States Government has. over the past tliiee de-
cades, embarked on a course ol continuous and ever increasing deficit
spending; and

Whereas, the public debt engendered thereby now lar exceeds TOO
billion dollars, and current budget proposals include provisions lor a
Imlher deficit of 13 billion dollars; and

Whereas, such national debt is. in and nl ilsell. a major contributor to the
very inllation to which the United States is committed to eradicating: and

Whereas, the massive national debt is inimical to the public welfare,
limiting the amount of credit available to private citizens, thus curtailing
opportunities for needed economic growth; and

L R N 4

Whereas, the ability of the Lederal Government to avoid the difficult
budgetary choices posed by zero debt financing has resulted in a lack of
objective budgetary analysis, and thus the funding ol unnecessary or
inefficient programs.

Therefore, be it resolved by the Senate ol the Legislature ol the Slate ol
Louisiana, the House of Representatives thereof concurring, that pursuant
to Article V of the Constitution of the United States, the Legislature ol the
State of Louisiana docs hereby apply to the Congress of the United Stales
for a convention to consider the following amendment to the United Stales
Constitution:

Section !. Lxccpt as provided in Section 3 |a national emergency
cxccption|, the Congress shall make no appropriation for any fiscal year if
Ilhc resulting total of appropriations for such fiscal year would exceed the
total revenues for the United Stales lor such fiscal year.

Section 2. |here shall be no increase in the national debt, and the
existing debt, as it exists on the date on which this amendme.it is ratified,
shall be repaid during the one hundredycar period following the date ol
such ratification. ...

He it further resolved that the purview ol any convention called by
Congress pursuant to this resolution be strictly limited to the consideration
of an amendment of the nature as herein proposed.

He it further resolved that this application by the Legislature ol the Stale
of Louisiana constitutes a continuing resolution pursuant to Article V ol the
United Stales Constitution, until such time as two-thirds of the Legislatures
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ill lhc several Males have made similar application, and the convention
hcicin applied lor is convened

MARYLAND — April 3. IV75

RESOLUTION No. 77

Whereas, with each passing year this Nation becomes more deeply in
debt as its e endilures grossly and repeatedly exceed available revenues
so lhat the public debt now exceeds hundreds of billions of dollars,

Attempts to limit spendinp. includinp impoundment of funds by the
President of the United Slates, have resulted in strenuous objections that the
responsibility for appropriations is the constitutional duty of Ihc Congress.

The annual | ederal budget repeatedly demonstrates an unwillingness or
inability of both the legislative and executive branches of lhc Federal
government to curtail spendinp to conform to available revenues.

The unified budget ol $304.4 billion dollars Tor the current fiscal year
does not relied actual spending because of the exclusions of special outlays
which are not included in Ihc budget nor subject to the legnl public debt

limit.

Knowledgeable planning and fiscal prudence require that lhc budget
tolled all Federal spending and that the budget be in balance.

Relieving that fiscal irresponsibility at the Federal level, with the infla-
tion which results from this policy, is the greatest threat which faces our
Nation, we firmly believe Ihat constitutional restraint is necessary lo bring
the fiscal discipline needed to reverse this trend.

»

Resolved by the Geneial Assembly of Maryland, lhat this body pro-
poses to the Congress ol the United States that procedures be instituted in
the Congress to add a new Article XX VI to the Constitution ol the United
Stales, and lhal the General Assembly of Maryland requests the Congress
to prepare and submit to the several states an amendment to the Constitu-
tion of the United States, requiring in the absence ol a national emergency
lhat the total of all Federal appropriations made by the Congress for any
fiscal year may not exceed the total of the estimated Federal revenues,
excluding any revenues derived from borrowing, for that fiscal year: and,
be it further

Resolved, That this body further and alternatively requests that the
Congress of the United States call a constitutional convention for lhc
special and exclusive purpose of proposing such an amendment to the
f ederal Constitution, to he a new Article XXV II: and be it further

Resolved, lhat the proposed new Article XXV II (or whatever numeral
may then be appropriate) read substantially as follows:

PROPOSED ARTICLE XXVII

“The total ol all Federal appropriations made by the Congress lor any
fiscal year may not exceed the total of the estimated Federal revenues lor
that fiscal year, excluding any revenues derived from borrowing: and this
prohibition extends to all Federal appropriations and all estimated | ederal
revenues, excluding any revenues derived from borrowing. The President
in submitting budgetary requests and the Congress in enacting appropria-
tion bills shall comply with this Article. Il the President proclaims a
national emergency, suspending the requirement that the total of all | ederal
appropriations not exceed the total estimated Federal revenues lor a fiscal
year, excluding any revenues derived Irom borrowing, and two-thirds ol
the Members elected lo each House of the Congress so determine by Joint
Resolution, the total of all Federal appropriations may exceed the total
estimated Federal revenues for lhat fiscal year."

MISSISSIPPI - February 25.1975

RESOLUTION

Whereas, an ever-increasing public debt is inimical to the general
welfare of the people of the United Slates; and

Whereas, the national debt is already dangerously high and any further
increases will be harmful and costly to the people of the United Slates; and

Whereas, a continuous program of deficit financing by the Federal
Government is one of the greatest factors supporting the inflationary
conditions presently existing in this country and therefore has been the
chief factor in reducing the value ol the American currency; anil

Whereas, payment ol the increased interest required by the ever increas-
ing debt would impose an undue hardship on those with fixed incomes and
those in lower income biackets; and

Whereas, il is not in the best interest ol either this or Indue generations lo
continue such a practice of deficit spending particularly since this would
possibly deplete our supply of national resources lor future generations;
and

Whereas, by constantly increasing deficit financing the Federal Govern-
ment has been allowed to allocate considerable lunds to wasteful and in
many instances nonbcncficial public programs; and

Whereas, by limiting the Federal Government to spend only the revenues
that arc estimated will be collected in a given fiscal year, except for certain
specified emergencies, this could possibly result in greater selectivity of
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li'tift.il Government pinpoints lot the benefit of the pnhlic and which
would (lepcutl upon llic willingness ol ihc public to pay additional taxes to

linanu’ smli piopiams. and

Now Therefore, lie il Resolved hy llie House of Represvnuuh's of ihe
Siute ol Mississippi, the Semite Concerning Therein. That we do hereby
pursuant to Article V of the Constitution of the United Stales, make
application to Ihe Congress ol lhe United Stales to call a convention of the
several stales for the proposing ol the following amendment to the Consti-
tution of the United States:

Article-

Section |. I:\cept as provided in Sccti m 3, the Congress shall make no
appropriation lor any liscal year if the resulting total of appropriations lor
sin I) liscal year would exceed lhe total icvenues of the United States for
such liscal year.

Section 2. There shall he no increase in the national dcht and such debt,
as it exists on lhc dale on which this article is ratified, shall he repaid dining
the one-hundred-year period beginning with the first fiscal year which
begins after the dale on winch this article is ratified. | he rate of repayment
shall he such that one-tenth 11/10) of such debt shall he repaid during each
ten-year interval ol such one-hundred-ycar period.

Section 3. In time ol war or national emergency, ar. declared by the
Congress, the application ol Section | or Section 2 of this article, or froth
s'lch sections, may be suspended hy a concurrent resolution which has
passed ihc Senate and the Mouse of Representatives by an affirmative vote
ol thrce-lourths (3/4) of the authorized membership of each such house.
Such suspension shall not he cllectivc past the two-year term of the
Congiess which passes such tesolution. and il war oi an emergency
continues lo exist such suspension must he reenacted in lhe same manner as
piovjded herein

Seilion | 1his niiide shall apply only with respect to liscal yeais which
begin more than si; (6) months alter the date on which this article is
lalilicd "

He il | urilier Kimiluil, |hat this application hy Ihe Legislature of the
Slate ol Mississippi constitutes a continuing application in accordance with
Article V of the Constitution ol the United States until at least two-thirds
(2/3) ol the legislatures of the several states have made similar applications
pursuant to Article V. hut if Congress proposes an amendment to the
Constitution identical with that contained in this resolution before January
I. 1976, this application for a convention of ihe several states shall no

longer be of any force or ellect.

MISSOURI - 1983

SI-NATI-OONCURRI-.NI RIISOLLUIH)N No t

| or the purpose ol reililesting appropiiatc action hy the Congiess, either
acting by consent ol two-thirds ol both houses or upon the application ol
the legislatures ol two-thirds of the several states, to propose an amendment
to the Federal Constitution to require, with certain exceptions, that the
federal budget he balanced.

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds one trillion dollars; and

Whereas, the annual federal budget continually demonstrates in unwil-
lingness or inability of both the legislative and executive branches in the
federal government to limit the growth of federal spending and taxes and
balance the budget; and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which are not included in the budget: and

Whereas, knowledgeable planning, fiscal prudence and plain good sense
require that the budget reflect all federal spending and be in balance on a
regular basis; and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is ihe greatest threat which
faces our nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility: and

Whereas, the federal deficit in fiscal Year [I>82 was Sl 10.7 billion,
nearly double lhe deficit in fiscal Year 1981; and

Whereas, the Congressional Budget Office projects a deficit for | iscal
Years 1983 and 1984 of $155 billion and S2IKJ billion, respectively: and

Whereas, the United Stales Senate approved a pmposcd balance budget
amendment in icsponse lo the ellorts ol the thirty-one stale legislaluies
which have requested a limited convention on this subject, and its convic-
tion about the need lor a constitution.d icsiiainl upon Congiess’ fiscal
authority; and

Whereas, the Reagan Administration has indicated that lire budget will
not be balanced by 1984; and

Now. therefore, be it resolved by the Senate ol the Fighty- second
General Assembly of the Slate of Missouri, the House of Representatives
concurring therein, that the Missouri General Assembly proposes to the
Congress of ihc United States that procedures he instituted in Ihe Congress
to add a new article to the Constitution of the United States, and that the
Missouri General Assembly requests the Congress to prepare and submit to
the several states before January 1. 19,84. an amcndmei | to lhe Cnuxiimtioit
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ol ilic United Stales. requiting a lialance<l| federal budget and to make
cot lain exceptions with respect thereto; and
*  He il further resolved that if, hy January |. 1984. lhc Congress has not
proposed and submitted lo the several stales such an amendment, this body
icspcctlully makes application to the Congress of the United States lor a
convention lo be called under Article V of the Constitution of the United
Stales lor the specific and exclusive purpose of proposing an amendment to
the Constitution ol the United States lo require a balanced federal budget
and to make certain exceptions with respect thereto; and
He it luither resolved that elleclive January 1. I9R4. this application
constitutes a continuing application in accordance with Article V ol Ihc
Constitution or the United States until the legislatures of at least two-thirds
ol the several Stales have made similar applications pursuant lo Article V.
I'ut il the Congress proposes an amendment lo the Constitution identical in
subject mailer lo that contained in this resolution, then this application and
petition lor a constitutional convention shall no longer Ire of any force or
ellcct; and
He it further resolved that this application shall be deemed null and void,
rescinded and of no ellcct in the event that such convention not be limited to

such specific and exclusive purpose; and
. * *

NEHRASKA — February 23. |47/

LEGISLATIVE RESOLUTION 106

Whereas, with each passing year this nation becomes more deeply in
debt as iis expenditures grossly ami repeatedly exceed available revenue, so
that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual ledeial budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
lederal government lo ctutail spending to conform to available revenue;
and

Whereas, unified budgets do not rolled actual spending because of the
exclusion of special outlays which are not included in the budget nor
subject lo the legal public debt limit; ami

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget rolled all federal spending and be in balance;
and

Whereas, believing that liscal irresponsibility at the federal level, with
the inflation which results born this policy is the greatest threat which laces
our nation, we firmly believe that constitutional restraints is necessary to
bring the liscal discipline needed to restore financial responsibility; nnd

| » o«
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Now, therefore, be it resolved bv the members ol the eights-lotulli
legislature ol Nebraska, second session:

1. That this body proposes to the Congress ol the United Stales that
procedures Ire instituted in the Congress to add a new article lo the
Constitution ol the United States, and that Ihc Stale ol Nebraska requests
the Congress to prepare and submit to the several states an amendment t>
the Constitution of the United States, requiring in the absence ol a national
emergency that the total ol all lederal appropriations made by the Cmigiess
for any fiscal year may not exceed the total ol all estimated lederal revenues
for that fiscal year.

2. Ihat. alternatively, this Legislature makes application and requests
that the Congtess of the United Stales call a constitutional convention lor
lhc specific and exclusive puipose ol proposing an amendment to the
Constitution ol the United Slates requiring in the absence ol a national
emergency that the total of all federal appropriations made by the Congress
for any fiscal year may not exceed the total o. all estimated lederal revenues
for that fiscal year. . .

NEVADA — April 1979

SENATE JOINT RESOLUTION No 8

Whereas, Proper economic planning, fiscal prudence and common sense
require that the lederal budget include all letleial spending and be in
balance; and

Whereas, The annual federal budgets continually reflect the unwilling-
ness or inability of the legislative and executive branches ol the federal
Government to balance the budget: and

Whereas, the national debt now amounts to hundreds ol billions ol
dollars and is increasing enormously each year as lederal expenditures
exceed federal revenues; and

Whereas. |lie inflation and other results of fiscal irresponsibility ol the
Federal Government demonstrate the need for a constitutional restraint
upon excessive spending; nnd

Rc.wlvrd hv ilic Senate and Assembly of the State >} Nevada, jointly.
That this legislature requests the Congress or the United Slates to call a
convention limited to proposing an amendment to the Constitution ol the
United States which would provide that, in the absence of a national
emergency , the total of all lederal appropriations lor any fiscal year must
not exceed the total of the estimated federal revenue lor that year; and be it
further
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Ke.wlvnl, Thai this legislature conditions this request upon llic Congress
ol ihc United Stales' establishing appropriate restrictions limiting the
subject matter ol a convention called pursuant lo this resolution to the
subject matter ol this resolution, and if the Congress lails to establish such
restrictions, this resolution has nodied and must he considered a nullity;

. . *

NTAV [la MPSIIIRI: Mas I'»7<

CtiNCUKKIINI RI SOI.UIION

Whereas, ssirh each passing year this Nation becomes more deeply in
debt as iis expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual | edcial budget continually demonstrates an unwil-
lingness or inability or both the legislative and executive branches of the
Federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not reflect actual s rending because of the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit; and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require Ihat the budget relied all Federal spending and be in balance;

and
Wheieas. the Slate ol New Hampshire has long been known for its

sensible, piudent approach to government spending; and

W iereas. the New | lampshite example ol fiscal responsibility is a model
lor all to lollow; and

Whereas, we believe Ihal n *al irresponsibility at the Federal level, witlt
the inflation which results Irom this policy, is the greatest threat which
laces our Nation, we firmly believe that constitutional icstrairil is necessary
to bring the fiscal discipline needed to restore financial responsibility; and

« o A

Resolved by the legislature ol the State of New Hampshire, that this
body proposes lo the Congicss ol (he United States that procedures be
instituted in the Congress to propose and submit to the several states an
amendment to the Constitution ol the United Slates requiring that the
lederal budget be balanced in Ihc absence of a national emergency; and ho it
further

Resolved, lhal. alternatively. tins body respectfully petitions |hc Con-
gicss ul the United States to call a convention lor the specific and exclusive
purpose ol proposing an amendment lo the Constitution of the United States
to require a balanced federal budget and to make certain exceptions with

respect thereto; and be it lurthcr

SS

Resolved, that this application by this body constitutes a continuing
application in accordance with Article V ol the Constitution ol the United
States until at least two-thirds ol the legislatures ol the several states have
made similar application pursuant to Article V. but il Congress purposes an
amendment to the Constitution identical in subject matter to that contained
in this House Concurrent, then this petition lor a Constitutional Convention
shall no longer be ol any force or ellect; and be it limber

Resolved, that this application and request be deemed null and void,
rescinded, and o] no ellect in the event Ihat such convention not be limited
to such specific and exclusive pmpose:

NKW MHXICO — 1976

SIINA 1i: JOINT RHSOI HI ION |

He it resolved by the legislature of the State ol New Mexico:

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available reveilles.
* »that the public debt now exceeds hundreds ol billions ol dollars; and

Whereas, die annual ledeial budget continually demonstrates an unwil-
lingness or inahi.ily ol both the legislative and executive branches ol the
federal government lo curtail spending to vnnloim to available revenues,
and

Whereas, unilied budgets do not relied actual spending because ol the
exclusion ol special outlays which are not un luded in (lie budget not
subject to the legal public debt limit: and

Whereas, knowledgeable planning, fiscal piudcucc. and plain good
sense require that the budget reflect all lederal spcndiiie and be in balance;
and

Wheieas, believing that fiscal irresponsibility at the fcder.il level, with
the inflation which results from this policy, is the grea"st threat which
faces our nation, we firmly (relieve Ihat constitutional restraint is necessary
to bring the fiscal i’ sciplinc needed to restore financial responsibility; and

Now. lliciclorc. be il resolved by the legislature ol die State ol New
Mexico that this Irody proposes to the Congress ol tire United Slates that
procedures be instituted in the Congress to add a new article it* the
Constitution ol die United Slates, and that the legislature **1 the Slate ol
New Mexico requests the Congress to prepare and submit I<* the sevci.il
states an mendment to the Constitution ol the United States, requiring in
the absence ol a national emergency that the total ol all lederal appropria-
tions made by the Congress for any fiscal year may not exceed the total ol
all estimated federal revenues for lhat fiscal year; and



lie il Imllicr resolved that, altcinatively. this body makes application and

' requests that ihe Congiess ol the United Stales call a constitutional conven-
tion lor the specific and exclusive purpose of proposing an amendment to
lhe federal Constitution requiring in lire absence of a national emergency
that llic total ol ad federal appropriations made by the Congress for any
liscal year may not exceed the total ofall estimated federal revenues for that

liscal year;. . .

NOR I If CAROLINA «January 29. 1979

SENATE JOINT RESOLD110N No |
Whereas, believing that inflation is the most serious problem facing the
people of ihe United Slates, and the primary cause of inflation is unchecked
federal spending; and
Whereas, the State ol North Carolina is required by its Constitution to
have a balanced budget, and lias long operated on a sound fiscal basis
shieh the federal government would be well-served to emulate; and

Whettins, by Resolution 97 ol the General Assembly, ratified July I,
1*77. the Congress was requested to submit an amendment lo the Slates to
require a balanced lederal budget, hut (lie Congress has tailed to act; Now,
ihcrclmc. be il resolved by the Senate, the House <I| Representatives
concurring;

Section | | hat the Congiess of the United States is requested to propose
and submit to the States an amendment to the Constitution of the United
States which would requite that, in the absence of a national emergency,
lhe federal budget be balanced each fiscal year within four years after the
amendment is ratified by the various states.

Section 2. That, alternatively, this body respectfully petitions the Con-
gress of the United Sta» -s to call a convention for the exclusive purpose of
P oposing an amendment to ihe Constitution of the United States to require
a balanced federal budget in the absence of a national emergency.

Section V that this application constitutes a continuing application in
aicordance with Article V o| the Constitution ol the United Stales until at
least two thirds of ihe legislatures of the several states have made similar
applications puisuanl lo Ailn le V. or until this application is rescinded by
the Gcnetal Assembly ol Noitli Carolina; but il Congress proposes an
amendment to the Constitution identical in subject matter to that contained
in tins joint resolution before January |, 1980. this petition for a Constitu-
tional Convention shall no longer be of any effect.

Section ¢! | hat this application and request be deemed rescinded in me

r«0

event that the convention is not limited lo the subject matter of this
application.

Section 5. | bat since this application under Article V ol the Constitution
of the United Stales is the exercise ol a fundamental power ol the sovereign
states under the Constitution of the United Slates, it is requested that receipt
of this application by the Senate and the House ol Representatives ol the
United States Congress be oflic:ally noted and duly -ntcrcd upon their
respective records, and that the full context ol this resolution be published
in lhc official publication ol both the Senate and the House ol Representa-

tives ol the Congress.

NI RTH DAKOTA — March II. 1975

SENATE CONCURRENT RESOLUTION No. -JOS

Be it rcsolvcil by the Senate oj the State of North Dakota, the Hon e of
Representatives eoneurring therein:

That we respectively propose an amendment lo the Constitution ol the
United States and call upon the people of the several stales for a convention
for such purpose as provided by Article V of the Constitution, the proposed
Article providing as follows;

ARTICLE —

Section |. The President shall submit, at the beginning of each new
Congress, an annual budget lor the ensuing fiscal year setting forth in detail
the proposed expenditures and the total estimated revenue of the federal
Government Irom soutces other than borrowing Ihe President mav set
new revenue estimates from time to time Expenditures (or each two year
perm! shall not exceed the estimated revenue except in lime ol war or a
national emergency declared by Congress. |hc provisions ol this Article
shall not apply to llic refinancing of tin national debt;

OKLAHOMA- April 15. 197b

HOUSE JOINT RESOLUIION No I(H9

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dnll.u

Whereas, the annual lederal budget continually demonstrates unwilling-
ness or inability ol both the legislative and executive branches ol the lederal
government to curtail spending to conlorin to available revenues.

Whereas, unified budgets do not reflect actual spending because ol Ihe
exclusion of special outlays which are not included in the budget nor
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subject to llu' Ic|m| public debt limil.
Whitens, kiuiwphiniii'V .. fiscal piudcticc. anil plain
sense requite licit the budget rolled all lederal spending and he in balance.
*Vhctcas. believing dial liscal irresponsibility at the federal level, with
the iiillulinn which tesulls Itoin this policy, is the greatest threat which
laces mu nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility.

Now. theteloie, be il tesolved by the House ol Representatives and the
Senate ol the 2nd Session ol the '5th Okalahonia legislature:

Section |. | hat this Hotly proposes to the Congress ol the United States
that procedures be instituted in the Congress lo add a new Article to the
Constitution ol the United States, and that the Legislature of the Stale of
Oklahoma makes application and requests the Congress to prepare and
submit to the several states an amendment to the Constitution of the United
Stales, requiring in the absence ol a national emergency that the total of all
lederal appropriations be made by lire Congress of any fiscal year may not
eveced lire total ol all estimated lederal revenues for that fiscal year.

Section 2. | hat, alternatively, this Body requests that the Congress of the
t hiifed Stales call a constitutional convention for the specific and exclusive
purpose ol proposing an amendment to the | ederal Constitution requiring
in the absence ol a national emergency that the total of all federal appropri-
ations made by the Congress lor any fiscal year may not exceed the total of
all estimated federal revenues for that fiscal year.

OREGON July 11. 1>77

SI NAIL JOINI MEMORIAL 2

\\ hereas the level of federal expenditures dcmonslirr tcs an unwillingness
or inability of both the legislative and executive branches of the Federal
(iovernment to curtail spending lo conform to availible revenues; and

W hcicas the Slate ol (hegon hy its Constitution and its laws in adopting
a budget must show a balanced relation between the total proposed spend-
ing anil the total anticipated revenues or provide for paying the deficiency;

and
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Whereas it is just and proper that the United States ol America in its
obligation lo provide leadership lor all ol the states ol the union should
pursue the same policy: and

Whereas a balanced budget would lessen the economic burden on its
citizens; and

Whereas a balanced budget would lessen the need lor increased stale and
local taxes; now. therefore.

Be it Resolved by the Legislative Assembly ol the Stale u| (hegon:

(1)1 hat this body respectfully petitions the Com.'iess ol the United States
lo call a convention for the specific and cxi lusne pm pose ol purposing an
amendment to the Constitution ol the United Stales to require a balanced
federal budget and to make ceitain exceptions with respect thereto

(2) I hat this application hy this body constitutes a continuing application
in accordance with Article V ol the Constitution ol the United Stales until at
least two-thirds of the legislatures ol the several stales have made similar
applications pursuant to Article V, but il Congress proposes an amendment
to the Constitution identical in subject matter to that contained in this Joint
Memorial before January |. 197V. this petition lor a constitutional conven-
tion shall no longer be of any force or ellcct.

PENNSYLVANIA — March 'l. BJ7f.

RESOI Ul ION No. 2.V.

Whereas. Requesting appropriate action by the Congress, eilhci acting
by consent of two-thirds of both Mouses or. upon the application ol the
Legislatures ol two-thirds of the several stales, calling a Constitutional
Convention to propose an amendment to the lederal Constitution to ie-
quire, with certain exceptions, that the total ol all Federal appropriations
may not exceed the total id all estimated Federal revenues in any fiscal
year.

Whereas, With each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions of dollars: and

Whereas, | he annual Federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
Federal Government to curtail spending to conlorm to available revenues:
and

Whereas. Unified budgets do not relied actual spending became ol the
exclusion ol special outlays which are not included in the hudi'cf not
subject to the legal public debt limit: and

Whereas. Knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all Federal spending and be in balance:
nnd



Whereas, Believing lhal liscal irresponsibility ul Ihc federal level, with
llie inflation which lesults limn this policy, is Ihc greatest threat which
laces our Nation, we firmly Believe lhal constitutional restraint is necessary
lo bring llie liscal discipline needed lo restore financial responsibility; and

Resolved. (tjtc .Senate concurring). llial llie General Assembly of (lie
Commonwealth ol Pennsylvania proposes lo lhc Congress of Ihc United
Stales lhal procedures be instituted in the Congress lo add a new article lo
llie constitniion ol the United Stales, and Ihal Ihc General Assembly of lhc
( ommonweallh ol Pennsylvania requests the Congress lo prepare and
submit lo the several stales an appendix lo the Constitution of the United
Slates, requiring in llie absence ol a national emergency lhat the total of all
federal appropriations made by llie Congress for any fiscal year may not
exceed llie total of all estimated f ederal revenues for lhat fiscal year; and lie
il further:

Resolved. That, alternatively, the General Assembly of ihc Common*
wealth ol Pennsylvania makes application and requests that ihc Congress of
llie United Slates call a Constitutional Convention for the specific and
exclusive purpose of proposing an amendment lo the Federal Constitution
requiring in llic absence ol a national emergency that ihc total of all Federal
appropriations made by the Congress for any fiscal year may not exceed Ihc
lolal of all expended Federal revenue for Ihat fiscal year;..
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Whereas, with each passing year this Nation becomes more deeply in
debt as cougiessimial expenditures grossly and repeatedly exceed available
levenues so that the public debt now exceeds a half-trillion dollars; and

Whereas, attempts to limit spending by means of ihc new congressional
budget committee procedures have proved fruitless; and

Whereas, the annual Federal budget repeatedly demonstrates an unwil-
lingness or inability of both llie legislative and executive branches of the
Federal government to curtail spending lo conform to available revenues;
and

Wheieas, the proposed budget of live hundred billion dollars for fiscal
yeai |'>7S-7V does noi relied total spending because of llic exclusion of
special outlays which ate not included in llie budget nor subject to the legal
public debt limit: and

Whereas, believing that liscal irresponsibility at the federal level, with
llie resulting inllation and decline in llie Nation’s trading position is a

fvli

growing and corrosive threat lo our economy, lo llie well-being ol our
people, and lo our representative democracy, |Ihal constitutional restraint is
necessary lo bring llie fiscal discipline needed in reverse this trend Now,
therefore,

Lie il resolved by the Senate, the House of Representatives concurring:

That Congress is requested, pursuant to Article V of the United Slates
Constitution, (o call a constitutional convention lor the specific and exclu-
sive purpose ol proposing an amendment lo the federal Constitution.

Be it further resolved Ihal lhc proposed new amendment read substan-
tially as follows:

hii/ntu il Ailti Ir XXVII

Ihc lolal ol all lederal appropriations made hy the Congress lot any
fiscal year shall not exceed Ihc lolal of the estimated lederal lovcnues lor
that fiscal year, excluding any revenues derived limn borrowing, and this
prohibition extends to all lederal appropriations and all estimated lederal
revenues, excluding any revenues derived from borrowing. lhc President
in submitting budgetary requests and llic Congress is enacting appropria-
tion bills shall comply with this article.

The provisions of this article shall be suspended for one year upon the
proclamation by the President of an unlimited national emergency. The
suspension may he extended, but not for more llian one year al any one
time, if two-thirds of the membership of both Houses of Congress so

determine by Joint Resolution.”

SOUTH DAKOTA — January M.

SIINATK JOINT RFSOI.U I'lt >N |

Whereas, with each passing year this nation becomes moie deeply in
debt as its annual expenditures frequently exceed annual available reve-
nues. so that the public debt also steadily increases in a si/c ol iuoidinalc
proportions; and

Whereas, unified budgets do nol neeessaiily rellect actual spending
because of the exclusion of special spending outlays which arc nol included
in the budget nor arc subject to the statutory legal public debt limit: and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that Ihc budget reflect all federal spending and be in balance:
and

Whereas, we believe that fiscal irresponsibility at the federal level, with
lhc inflation which results primarily from this policy, is the greatest threat
which laces our nation, and lhal constitutional leslrainl is necessaiy to
bring the fiscal discipline needed lo restore financial responsibility; and
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/lc ii rcsolvtl by llw Semite oj the Sidle of South Dakota, the House of
Hejnesentotives concurring therein:

Ilint llic Lcgisliiiurc di*cs hereby make application to the Congress of the
United Stales that procedures he instituted on the Congress to add a new
article to the Constitution of the United Stales, and that the Legislature of
the State of South Dakota hereby requests the Congress to prepare and
submit to the several stales an amendment to the Constitution of the United
Stales, icquii mg in ihe absence ol a national erne '.cncy, as defined by law.
Ihai the total ol all lederal apptoprrations made by lhe Congress lor any
liscal year may not exceed the total ol all estimated federal revenues lor that
liscal year; and

Ih a boliter resohed. dial alternatively, this Legislature heicby make
application under said Article V ol the Constitution ol lhe United States and
with the same lotcc and ellect as il this Resolution consisted of this portion
alone and requests that the Congress of the United States call a constitu-
tional convention for the specific and exclusive purpose of proposing an
amendment lo the Constitution of the United States requiring in the absence
ol a national emergency, as defined by law, that the total or all lederal
appropriations made by the Congress lor any liscal year may not exceed the
total ol all estimated federal revenues for that fiscal year; and

lie it further resolved, that this application and request be deemed null
and void, rescinded, and ol ellect in the event that such convention not be
limited to such specific and exclusive purpose; and

He it lioiliei resolved, that ibis application by this legislature constitutes
a continuing application in accoidance with Article V of the ( onstitution of
the United Stales until at least two thiols of the legislatures of lhe several
stales have made applications loi similar iclicf pursuant lo Article V, hut if
Congress proposes an amendment lo ihe Constitution identical in subject
matter to that contained in this Joint Resolution then this petition lor a
Constitutional Convention shall no longer be ol any force or ellect;.

ILNNI-SSHH — March .hi. 1'377

ITOUSL JOINT RESOLUTION No. 22
Whereas, each year this nation becomes more deeply in debt as its
expenditures gioss|\ and lepeatedly exceed available revenues so that the
legal public debt lias ext ceded f. |1 '7 billion dollars; and
Whereas, attempts io limit spending, including impoundment ol lands
by the President ol 'he United Stales, have resulted in strenuous objections
dial ihe lesponsib.iiix lot appinpiiaiions is Ihe constitutional duty of

t 'ongiess; and
W lieieas. nonetheless, the antiii.il budget repeatedly demonstrates an

iiti

unwillingness or inability to curtail spending to conform to available
revenues; and

Whereas. lhe federal budget never reflects actual spending because ol the
exclusion of special outlays which arc neither included in the budget nor
subject lo the legal public debt limit; and

Whereas, knowledgeable planning requires that the budget reflect all
federal spending and that the budget be in balance; and Whereas, believing
that fiscal itresponsibility at Ihc lederal level, with the inllalion which
results Irom this policy, is the greatest lineal wlui h laces out Nation, we
firmly believe that a constitutional icsirainl is ncicssuty io Ining lhe fisml
disciplines needed lo reverse this trend; how, thcirlnic.

lie it lesollld bv the House ol Hefu e\cnioli\» </ ilus Ami inili ii, inm |
Assembly oj the State o/ lennessee. ilie Semite <mu iiiime. | hat puisitaui lo
Article V of the Constitution ol the United Stales application is heicby
made to the United States Congress to call a convention lor the purpose ol
considering and proposing an amendment to the Constitution ol Ihe United
States to require that, in the absence of a national emergency, the total ol all
federal appropriations made by the Congress lor any liscal year may not
exceed the total of the estimated federal revenues for that fiscal year, such
amendment to read substantially as follows:

Ilhe total ol all federal appropriations made by the Congress (ur any
fiscal year may not exceed the total of the estimated federal revenues lor
that fiscal year; and this prohibition extends to all lederal appropriations
and all estimated federal revenues without exception. |he President in
submilling budgetary requests and |he Congiess in enacting appiopiialiou
bills shall comply with this Atlicle. Il the President pioclaims a national
emergency, suspending lhe requirement dial the mtul ol all lederal appro-
priations not exceed the total estimated federal revenues for a fiscal year,
and two-thirds (2/3) of all members elected lo each house ol the Congress
so determine by joint resolution. lhe total ol all lederal appropriations may
exceed the total estimated federal revenues lor that fiscal year

lie it further resolved. | hat this application shall constitute a continuing
application lor such convention under Article V ol the Constitution ol the
United .Stales until the legislatures ol at least two thirds (2'.1) ol the several
states shall have made like applications and such convention shall have
been called and held in conformity therewith, unless the Congress itself
proposes such amendment within the time and the manner herein provided.

fie itfurther resolved. That proposal of such amendment by the Congress
and its submission for ratification to the legislatures of the several stales
.Substantially in the toim ol the article herein above specifically set luiih, at
any time prior to sixty (60) days alter Ihe legislatures ol two-rhiids (2 .») ol
the several stales shall have made application lor such convention, shall
render such convention unnecessary and the same not be held Otherwise,
such convention shall be called and held in cniilnimiiy with such applica-
tions.
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Be it further resolved, Thai as this application under Article V of the
Constitution of the United States is the exercise of a fundamental power of
the sovereign states under the Constitution of the United Slates, it is
requested that receipt ol this application by the Senate and the House of
Representatives of the Congress of the United States be ollicially noted and
duly entered upon their respective records, and that the full context of this
resolution he published in Ihc official publication of both the Senate and the

I louse of Representatives of the Congress.

TEXAS - June If>. 1977

M.C.R. No. 31

Resolved by the Mouse of Representatives of the State ol Texas, the
Senate concurring. | hat the 65th Legislature propose to the Congress of the
United States that procedures be instituted in the Congress to add a new
article to the Constitution of the United States, and that the State of Texas
request the Congress to prepare and submit to the several states an amend-
ment lo the Constitution ol the United Slates requiring the absence of a
national emergency, that the total of all federal appropriations made by the
Congress for any liscal year may not exceed l|hc total of all estimated
lederal revenues lor that liscal year; and. be il further

Resolved. That, alternatively, this body request that the Congress of of
the United States call a constitutional convention for the specific and
exclusive purpose ol proposing an amendment to the federal constitution
icquiiing in the absence ol a national emergency that the total ol all federal
appropriations made by the ('ongress for any fiscal year may not exceed the
total ol all estimated federal revenues for that fiscal year;. . .

TAIl — April. 1979

RESOLUTION

lie it resolved by the Legislature ofthe State of Utah:

W hereas, with each passing year this Nation becomes more deeply in
debt as its expenditures giossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars;

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability ol both the legislative nnd executive branches of the
lederal government to euilail spending to conform to available revenues;

W heieas. unified budgets do not relied actual spending because of the
exclusion of special outlays which arc not included in the budget nor

subject to the legal public debt limit; and
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Whereas, knowledgeable planning, fiscal prudence, and plain good
sense icquirc that the budget relied all federal spending and be in balance;

Whereas, numerous stales have constitutional requirements that appro-
priations not exceed anticipated revenues for the forthcoming year;

Whereas, believing that fiscal irresponsibility at the federal level, and the
inflation which results therefrom, the greatest threat now lacing our nation,
this Legislature is of the firm conviction that constitutional restraint is
necessary to bring the fiscal discipline needed to restore financial responsi-
bility;

Be it resolved by the 43rd Legislature ol the State ol Utah. |hat the
Congress of the United Stales is requested to institute procedures to add a
new article lo the Constitution of the United Stales and lo prepare and
submit to the several states an amendment lo the Constitution ol lhe United
Slates requiring, in the absence of a national emergency, that the total of all
federal appropriations made by the Congress for any fiscal year may not
exceed the total of all estimated federal revenues for that fiscal year.

Be itfurther resolved. That, alternatively, this Legislature applies to the
Congress of the United Slates to call a constitutional convention lor the
specific and exclusive purpose ol proposing an amendment to the lederal
constitution which would require, in the absence ol a national emergency,
that the total ol all federal appropriations made by the Congress lor any
fiscal year may not exceed that total of all estimated federal revenues for
that fiscal year; . . .

Be it further resolved. That this application lor a Convention Call lor
proposing amendments be limted to the subject matter ol this Resolution
and that the Slate of Utah he counted as a part of the necessary two-thirds
stales for such a call only if the convention is limited to the subject matter of

this Resolution.

VIRGINIA - March 10, 1976

SENATE JOINT RESOLUTION No. 36
Whereas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dollars; and
Whereas, the annual Federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
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federal government lo uulail spending lo confonn to nvailnhlc revenues;
iintl

Wheieas. .milled budgets do not reflect actual spending because of (lie
exclusion ol special outlays which arc not included in llie budget nor
subject lo llic legal public debt limit; and

Wheieas, knowledgeable planning, fiscal prudence, and plain good
seme require that llie budget reflect all | ederal spending and be in balance;
and

Wheieas. believing Ihal liscal inesponsibilily at llic federal level, with
llie inllalion which icsulls Irom ibis policy, is the greatest ducat which
laces our Nation, we firmly believe Ihal constitutional restraint is necessary
lo bring (lie liscal discipline needed lo reslore financial responsibility; and

Whereas, we believe such action vital; now. therefore, be il

Resolved by llie Senate o/ Virginia, the House of Delegates concurring,
Ihat the General Assembly of Virginia proposes to the Congress of the
United Stales lhal procedures be instituted in Ihc Congress lo add a new
Article lo die Constitution ol die United States, and Ihal this Body hereby
icqucsis die Congress lo prepare and submit lo lhc several stales an
amendment lo the Constitution of the Uni'cd States, requiring in the
absence of a national emergency dial die total of all federal appropriations
made by Ihc Congress for any liscal year may not exceed the total of all
estimated federal revenues lor lhat liscal year; and. be il

ResolvedJioliter. Thai, alter alivcly. this Body makes application and
requests lhat the Congress ol die United Slates call a constitutional conven-
tion lor die spccilic and exclusive purpose ol proposing an amendment lo
the federal Constitution requiring in die absence ol a national emergency
lhal the total of all federal appropriations made by die Congress for any
liscal year may not exceed the total ol all estimated federal revenues for

lhat liscal year; and be il. . ..

WYOMING - March 17. 1>77

I[INROU.fl) JOINI RfSOLUTION No |
Wheieas. witli each passing year this tide becomes more deeply in debt
as its expenditures grossly and repeatedly exceed available revenues so that
die public debt now amounts to hundreds of billions of dollars; and
Wheieas. attempts lo limit spending, including impoundment of funds
by die President ol die United Stales, have resulted in strenuous assertions
dial die responsibility lor appropriations is die constitutional duty of lhc

Congress; and

)

Whereas, die annual federal budget repeatedly demonstrates the unwil-
lingness or inability ol bolli the legislative and executive branches ol die
federal Government lo curtail spending to innintm lo available revenues;
and

Whereas, die unilied budget does not relied actual spending because ol
the exclusions of special outlays which are nol inelu ied in die budget nor
subject to the legal public debt limit; and

Whereas, the U.S. News and World Report reported on febtuaiy 2,
U774. lhat ol these nonbudgeiary outlays in the amount ol
$15,600,(Kill.(100 I11), the sum ol $12170(1.000.000 00 represents landing
ol essentially private agencies which pros iile special sen ices lo die | ederal
Government and

Whereas, knowledgeable planning and liscal pmdenco leqime dial die
budget relied all federal spending and dial the budget be in balance; and

Whereas, believing lhat liscal irresponsibility at the | ederal level, with
the inflation which results from this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal disciplines needed to reverse this trend; and

Now. therefore be il resolved by the | egislature ol the .State ol Wyo-
ming, a majority of all members ol the two houses, voting sepaialely.
concurring herein:

Section |. lhat procedures be instituted in the Cnugiexs to arid a new
Article XXVl to the Constitution ol the United Stales, and lhat Congress
prepare and submit to the several stales an amendment to the Constitution
of the United States, requiring in the absence ol a national esinergency that
lhc total ol all federal appropriations made h\ the (. ongiess 'or any liscal
year may not exceed the total ol the estimated | ederal res, *nies. exc luding
any revenues derived Irom borrowing, lor that liscal year; or

Section 2. lhat the Congtess ol the United Stales call a constitutional
convention Im the specific and exclusive ptnpose ol proposing such an
amendment to the fcdeial Constitution, to be a new Ailiclc XX VI

Section 3. lhat the legislatures ol each ol the several stales corni-rising
the United Slates apply to the Congress icgniring it to call a constitutional
convention lor proposing such an amendment to the federal Constitution,
to be a new Article XXV II.

Section 4. lhat the proposed new Article XXV Il (or whatever numeinl
may then be appropriate) reads substantially as lollows

Rroposeil Arlii le XXVII
"lhe total ol all federal appropriations made by the Congress Im any
fiscal year may not exceed the total ol the estimated federal revenues lot
that fiscal year, excluding any revenues derived Irom borrowing; and this
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pioliihilioti cxlcnds to till Federal approptialions nnd nil estimated Federal
revenues, excluding any revenues derived Imm borrowing, (lie President in
submitting budgetary requests and the Congress in enacting rppropriation
bills shall comply with this Article. Il the President proclaims a national
emergency, suspending the requirement that the total of all Federal appro-
priations not exceed the total estimated Federal revenues for a fiscal year,
excluding any revenues derived from borrowing, and two-thirds of all
Members elected to each House of |hc Congress concur by Joint Resolu-
tion. the total of all Federal appropriations may exceed the total estimated

Federal revenues lor that liscal year."
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LIMITING CONGRESSIONAL TERMS:

An Historical Perspective

INTRODUCTION

In the two hundred years since the Congress of the United
States was established iIn 1ts present configuration, there has
been much debate about the effectiveness and accountability of
this institution. Specifically, the discussion attempts to

answer one basic question: Is Congress structured iIn such a

manner to achieve its founders®™ objective — to make the nation®s

laws 1n accordance with the wishes of its people?

Among the structural considerations that have periodically
been examined iIn an effort to make Congress act with greater
accountability i1s the duration of individual tenure in Congress.

While House members stand for election every two years and Senate

members every six years, the re-election rate of members of both

chambers has steadily risen iIn recent years.

In view of recent survey data that indicates that more
Americans are dissatisfied with Congress than are satisfiec, a

number of reform proposals have surfaced to resolve the real or
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perceived obstacles to Congressional accountability.l

One proposal that is structural In nature is a
constitutional amendment to limit Congressional terms. This
proposal revives a long standing debate as to the advisability of
turnover iIn the legislative branch, one that is older than the

Constitution itself.
HISTORICAL CONTEXT

The promotion of turnover in the legislative branch iIs an
idea that In fact predates the present incarnation of Congress.
In 1777, the Articles of Confederation were amended to mandate
that 'no person shall be capable of being a delegate (to the
Continental Congress) for more than three years iIn any term of
Six years." The primary i1dea behind this provision, according
to historians of the era, was that the legislative branch should

reflect the makeup and outlook of the citizenry that i1t purports

to represent.

The initial attempt at term limitation, however, abruptly

was terminated in 1784, when an attempt to enforce the provision

1. According to a June, 1989 poll taken by the Wirthlin Group,”
a prominent national public opinion research firm, 48 per cent o:
Americans are dissatisfied with the performance of Congress, whi-e

only 45 per cent approve.

N _ Edmund C. Burnett, The Continental Congress, (Macmillan,
1941), p- 250.



led to a near-rebellion on the floor of the Continental

Concfress. After a committee of delegates was establ ishec to
rule on the eligibility of delegates, its rulings were —or with
patched resistance from those who were faced with excursion irar.
the proceedings. Said James Monroe about the level at discourse

on the subject: ™1 never saw more indecent conduct iIn any

assembly before."

In addition to the distraction the term limitation haa
caused to the deliberations of the Continental Cong~“ss, It was
also determined that the removal of those delegates *A.0 rac
overstayed their statutory welcome would cause the Congress to
suspend its business entirely, as a quorum coulr not ce

retained.5

With regard to the Constitution, no term limitation
provision was proposed at the outset, primarily due to the

problems of implementing such a provision under the Articles of

3. lbid. p.605. On March 1, 1784, it was determined that the
first such three year period had indeed passed, and a committee was
assembled to determine the eligibility of delegates to the
Congress. The fTirst delegate to be ruled ineligible, Samuel Osgood
of Massachusetts, angrily bade "farewell all connection with public
life " The committee then declared both Delaware delegates
retroactively ineligible, and the Rhode Island delegation was

slated for dismissal.



Confederation. However, the idea of encouraging congressional
turnover was one that enjoyed widespread support in the

Constitutional Convention.

In attacking a proposal by James Madison for triennial
elections, Massachusetts Delegate Elbridge Gerry called such a
lengthy term "limited monarchy' .6 As supporters of annual and
triennial elections to the House clashed in the Convention, a
compromise proposal to mandate biennial elections to the House of

- - n
Representatives passed unanimously.

While there was much contention over the specific proposals
to ensure turnover in the legislative branch, the general goal of
using rotation to ensure accountability was widely supported at
this point in time. Rhode Island®s Roger Sherman typified the
prevailing sentiment by remarking that 'Representatives ought to
return home and mix with the people. By remaining at the seat of
government, they would acquire the habits of the place, which

might differ from those of their constituents.”

In essence, Sherman and others believed wholeheartedly in

the notion of the '"citizen legislator™, one who would serve his

6. Charles 0. Jones, Every Second Year. (Brookings Institute,

19 6 8 ), P

7. Tbid. p.6.

8. lbid. p-4. 1



constituents out of a sense of civic duty, rather than vocational

or personal ambition.

In the nineteenth century, Congressional term limitation, at
least from a structural or statutory standpoint, was never much
of an issue. Aside from the obvious hardships of transportation
and climatic extremities that tended to encourage turnover, there
was also a tradition in many districts of voluntary term
limitations.™ Abraham Lincoln, for instance, was limited to a
single term by virtue of the tradition in his Illinois

district.10

There were also iInternal reasons within the House during
this period mitigating against extended tenure. Specifically, the
House leadership structure was not driven by seniority, Iinsread,
party control had a tendency to shift frequently and those
Representatives who wished to pursue politics as a career sought
seats 1In the Senate or iIn their respective Governors®™ mansions.
Of the seven Speakers of the House elected between ]870 and 1894,
for i1nstance, one was elected iIn his third term of service, two
in their fourth term, two iIn their fifth, one iIn his sixth, and
one in his seventh term.” Additionally, three of those Speakers

. Nelson W. Polsby, The Congressional Career. (Random House,
1971), p.23.

10 pid.

1 1bid.



